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Title  IX  Of  thb  Ezicdtion  or  thi  Judqiunt  in  Civil  Actions   681-721 
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IL   ProeeedingB  supplementary  to  the  execution   714-721 

TiTLK  X.   Actions  in  PAaxicuLAa  Casbs   726-8S7 

Chapter  I.   Actions  for  the  foreelosnte  of  mortgages   726-729 

n.   Actions  for  nnisanee,  wute,  and  wilfal  trespass  in  certain 

cases  on  real  property   7S1-735 

III.  Actions  to  determine  eonflictiag  claims  to  real  property,  and 

other  provisions  relating  to  actions  concerning  real  estate  738-751 
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II.    Manner  of  commencing  actions  in  justices'  courts   839-850 

III.  Pleadings  in  justices'  courts   851-460 
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Chapter  V.   Judgment  by  de&ult  in  justices'  eourts   871,872 

VI.  Time  of  trial  and  postponements  In  justices'  courts   873-877 
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1577. 
8  578. 

{579. 

8  580. 

{581. 


chapter  i. 
jttdghent  in  general. 


Jail^eat  defined. 

Jadsment  may  be  for  or  against  one 

of  the  parties. 
Judgment  may  be  against  one  par^ 

and  action  proceed  as  to  othen. 
The  relief  to  Be  awarded  to  the  pUtin- 

tiff. 

Action  may  be  dismissed  or  nonsait 
entered. 


failure  to  aenre  snm- 
Bj  court  of  own  mo- 


§  581a.  DiBmissal  for 
mons,  when, 
tion. 

8  581b.  DiBmissal  of  action  after  transfer. 
8  582.   All  other  judgments  are  on  the  mer- 
its. 

8  583.  Dismissal  of  actions. 


§677.   JUDGMENT  DEFINED.    A  judgment  is  the.  final  determination  of 

the  rights  of  the  parties  in  an  action  or  proceeding. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  144  of  Practice 
Act;  amendment  by  Code  Commission.  Act  March  8,  1901,  Stata.  and 
AmdtB.  1906-1,  p.  143,  held  nnconstltntlonal,  see  bistory,  8  S  ante. 

JUDGMENT  GENEEALLT.  16,17. 

1.  Action  on  judgment — As  to  when  may 

be  maintained. 

2.  Same  —  Evidence  —  Weight  and  suffi- 

ciency. 

3.  Against  ezecutris — How  to  be  made 

payable. 

4.  Against  one  of  several. 

5.  Assignment  of  judgment — ^Bnrdan  of 

proving  assignment. 
6,  7.  Same — Filing — Notice. 

8.  Becomes  record  of  what  court  has  de- 

termined— When  entered. 

9.  Change  in  conclusions  of  law — ^Before 

entry  of  judgment. 

10.  Changes  in  judgments — Are  limited. 

11.  Clerk's  entry  in  minutes — Not  jud^ 

ment,  when. 
12, 13.  Collateral    attack    on    judgment  — 
Grounds  of. 

14.  Same— Judgment  zendeied  In  former 

triaL 

15.  Same— Bights  of  Battgaee. 

14t» 


20, 


25, 


29, 


18. 
19. 
21. 
22. 
23. 
24. 
26. 

27. 
28. 

30. 
31. 

82. 
83. 
34. 
35. 

86. 


Gonelusivenees  of  judgment  —  In  gen* 
eral. 

Same — Persons  concluded. 
Same — Title  to  property. 
Confession — Judgment  based  on. 
Conformity  to  findings. 
Construetion — As  to  jurisdiction. 
Same — As  to  decrees  in  divorce. 

Constructive  service  —  Affidavit,  eon* 
dusivenesB  of. 

Decree — Of  dissolution  of  partnership. 

Sune  —  Bef using  to  set  aside  home- 
stead. 

Default  judgment — Entry  by  clerk. 
Same — Vacating  —  Defect  in  affidavit 

of  service. 
Same — Same — Discretion  of  court. 
Defined  by  section. 
Distinguished  from  order. 

Doctrine  of  merger  and  bar — m  gen- 
eral. 

Same— Foreign  judgment. 


Digitized  by 


■  B7T 


JUDGMBlfT— DBFINITIOir— Cr  GBHBRAIm 


[Pt.II. 


87.  Same — Same— Editorial  nota; 

88.  Same  —  Splitting  eansee  of  action— 

Single  and  entire  eanse  of  setioiL 
88.  Entry  of  judgment — In  genemL 

40.  Same — In  vacation  under  Practice  Act 

— Editor's  note. 

41.  Same — More  than  one  entry  permitted. 

42.  Same — Presumption  as  to  entry. 

43.  Expiration  of  term  of  judge — Effect 

of. 

44, 4S.  Final  judgment — Action  opon. 

46.  Same— Entry  of — ^Final  on. 

47.  Same — ^Legal  or  equitable  relief. 

48.  Same — One  judgment  only  is  to  be  in- 

cluded in  judgment-ToU. 

49,  50.  Same — Order  distinguished  from  final 
judgment. 

51.  Same — Order  settling  account  of  ad- 

ministrator. 

52.  Same  —  Order  settling  receiver 's  ac- 

count. 

63.  Same  —  Same  —  Distinguished  from 
Bochat  V.  Gee. 
fi4,  55.  Same — Purpose  of  section. 

56.  Same — Sections  compared, 
67,  58.  Same — Statute  of  limitations  —  vVhen 
action  on  judgment  barred. 

69.  Finding  as  to  corporate  capacity. 

60.  Foreign  judgment — ^Want  of  jurisdie- 

tioD. 

61.  Form  of  judgment — Immaterial. 

62.  Impeachment  of — By  evidence  aliunde. 

63.  Same — Homestead  proceeding  in  pro- 

bate. 

64.  Judgment  pro  eonfesso  on  cross-bill. 

66.  Law  of  cue — Belative  to  rights  of 
parties. 

66.  Matters  concluded — ^Essentials  of  juris- 

diction— Facts  necessary  to  sustain. 

67.  Opening  or  setting  aside — Affidavit  on 

— Necessity  for. 

68.  Same — Affidavit  of  mnrits — Sufficiency 

of. 

69.  Same — Notice  of  application. 

70.  Operative  as  bar. 

71.  Order  dissolving  attachment — Not  a 

judgment. 

72.  Power  of  courts  over  judgment. 

73.  Presumption  as  to  validity. 

74.  Same — Identity  of  persons. 

75.  Bendition  of  judgment. 
76,  77.  Res  adjuciicata. 

78-  80.  Restoration  of  destroyed  judgment. 

81,  Signature  of  the  judge. 
83, 83.  Satisfaction  of  judgment— Entry  of 
records 

84, 85.  Validity  and  effect  of  judgment — In 
general. 

86,  Same — Substance,  not  form. 

87.  Waiver  of  findings — Effect  of. 


t.  Ae«OB  OB  Judvuent— A«  to  when  mar 
ke  Bialntalaed. — The  general  rule  undoubt- 
edl7  la  tbat  until  a  Judgment  becomes  flnal 
hy  affirmance  on  appeal,  or  by  the  lapse  of 
the  time  within  which  an  appeal  mlsrht  be 
taken,  such  judgment  Is  not  admissible  In 
evidence,  and  can  not  be  relied  upon  as  the 
foundation  of  rights  declared  In  It. — Sewell 
V.  Price,  164  Cal.  26B,  188  Pac.  407,  409. 

Ae  t«  actios  flul  Judrmcnt,  see  par. 
44.  this  note. 

2.  Same  — -  GvldcBce  —  Welckt  and  anIB- 
tttner* — In  an  action  to  recover  upon  an 
instrument  purporting  to  be  a  deficiency 
Judgment  of  a  sister  state,  evidence  held 
to  show  service  of  summons  to  have  been 
obtained  by  fraud  so  that  the  foreign  court 
did  not  obtain  Jurisdiction  to  render  a  per- 
sonal Judgment. — Pox  v.  Mick,  20  Cal.  App. 
599,  129  Pac.  972,  97S. 

S.  Agalnat  executrix— How  to  be  made 
parable, — A  Judgment  against  the  executrix 
upon  a  demand  against  the  estate  of  her 
testator  should  have  been  made  payable  in 
due  course  of  administration. — ^Nathan  v. 
Dlerssen.  Ui  Cal.  607,  130  Pac.  II,  14. 

See,  post,  11604  and  note. 

4.  Agalaat  oae  of  acTeral, — It  is  not  dis- 
puted that  In  an  action  against  more  than 
one  defendant  the  court  may  render  Judg- 
ment against  only  one  when  a  several  Judg- 
ment is  proper.  It  Is  expressly  so  provided 
by  section  679,  post. — Madary  v.  City  of 
Fresno,  20  Cal.  App.  91,  12S  Pac.  340.  341. 

5.  AsalsBBtent  of  JadKiBent~-Bnrdea  of 
provlBK  aaalvBiBcmt.— On  a  motion  by  the 
Judgment  debtor  to  have  satisfaction  en- 
tered of  record,  the  burden  Is  on  the  as- ' 
slgnee  of  a  part  of  the  Judgment  of 
affirmatively  showing  that  the  Judgment 
debtor  had  notice  of  the  assignment  before 
paying  the  Judgment.  —  Buckeye  Refining 
Co.  V.  Kelly,  168  Cal.  8,  124  Pac.  636. 

Aa  to  effect  of  asalgamcBt,  see  notes  78 
Am.  St.  Rep.  47;  S4  Am.  Dec.  366. 

6.  Same— Flllnr — Notice. — In  the  absence 
of  a  statute,  giving  it  such  effect,  the  filing 
of  the  assignment  of  a  Judgment  In  the 
office  of  the  clerk  of  the  superior  court  In 
which  the  action  was  pending  does  not 
operate  as  conatruotlve  notice  of  the  asslgn- 
ment^Buckeye  Rednlns  Co»  v.  Kelly,  168 
Cat.  8,  124  Pac.  5S6. 

7.  The  payment  of  a  Judgment  after 
partial  assignment  operates  as  a  satisfac- 
tion of  the  Judgment,  as  against  a  prior 
assignee  of  a  part  interest  therein,  if  the 
Judgment  debtor,  at  the  time  of  the  pay- 
ment, had  no  notice  of  the  assignment.— 
Buckeye  Refining  Co.  T.  Kelly.  163  Cal.  8, 
124  Pac.  636, 

8. '  Becomes  record  of  what  conrt  ba«  de- 
termlaed— WhcB  cBtcred.  and  Is  then  as 
binding  upon  parties  as  if  entered  Imme- 
diately upon  Its  rendition. — Crlm  v.  Kess- 
ing.  89  Cal.  478,  488,  28  Am.  St.  Rep.  4i>l. 
?6  Pac.  1074. 
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COI.I.ATE!RAI<  ATTACK— CON CLITSITBN ESS  OF. 


9.  Ckamve  In  cobcIuIobb  of  law  -BefOTg 
•■trr  of  JadvmeBt.; — Conrt  may  at  any  tlm« 
before  entir  of  Judgment  change  Ita  con- 
clusions of  law  upon  facta  found;  and  auch 
change  may  be  made  by  another  judge  than 
the  one  who  has  tried  the  cauBe.— Crlm  v. 
Kesslns.  89  CaL  478,  489.  28  Am.  St.  Bep. 
491,  26  Pac.  10T4.  See  Condea  v.  Barton, 
62  GaL  1. 

lOw    Chaarea  In  Jadsnneata— Are  limited 

to  cases  and  conditions  expressed  in  stat- 
ute by  which  they  are  authorized.— McKay 
T.  UcKay,  126  Cal.  66,  68,  57  Pac.  677. 

11.  Clerk*a  entry  in  mlnnteft— Not  Jnds- 
Mcnt,  wben. — The  clerk's  entry  in  minutes 
of  trial  of  Judgment,  after  It  has  been  ren- 
dered by  court,  does  not  constitute  Judg- 
ment, as  such  entry  la  but  ministerial  act 
of  clerk. — Crlm  v.  Kessing,  89  Cal.  478.  488, 
23  Am.  St.  Rep.  491,  26  Pac.  1074. 

Aa  to  entry  of  JndgincBt,  see,  post,  S!  964 
et  seq.  and  notes. 

IZ.  Collateral  attack  on  Jad^meat  — 
Gronada  of. — Where  a  court  of  competent 
Jurisdiction  found  that  an  executor's  sale 
of  real  estate  was  without  notice,  but  Inter- 
preted the  will  as  authorising  the  sale  wlth- 
ont  any  notice,  and  so  conflrmlns  the  sale 
Itself,  the  decree  of  this  ooniit  was  not 
subject  to  collateral  attack  In  a  suit  which 
was  brought  many  years  afterward  to  set 
aside  the  sale,  nor  could  the  correctness  of 
such  Interpretation  of  the  will  be  Inquired 
Into,  as  an  examination  of  such  matters 
would  constitute  a  collateral  attack  on  the 
Judgment,  a  proceeding  which  will  not  be 
permitted. — Bagley  v.  City  and  County  of 
San  Francisco.  19  Cal.  App.  266,  126  Pac. 
931. 

As  to  Impcachlag  Jndgncnt,  see  pars.  62, 
63,  this  note. 

Aa  to  collateral  attack  oa  Jadgncat  la 
gcBenl,  see  notes  94  Am.  Dec  766;  40  Am. 
St.  Rep.  TSO. 

Aa  ta  what  a  collateral  attack  Is.  see 
note  2S  Am.  St.  Rep.  104. 

Aa  to  whether  m  naotlon  t»  act  aside  Is  a 
collateral  attaeh*  see  note  fi  Am.  St.  Rep. 
463, 

Aa  to  the  grenada  ter  collateral  attackt 
That  the  eeort  exceeded  Ita  JnrladleUon, 

see  'note  29  Am.  St.  Rep.  78, 

gaaie  Beeaaae  fo>  m  .agalaat  dcceaaed 
VcrsoaSf  see  note  i9  Am.  St.  Rep.  816. 

Same— Beeaaae  fended  m  false  retan 
•f  praesss»  see  note  19  Am.  Deo.  1S7. 

Same— Bceanse  «ot  wMhln.aar  of  the  Is- 
•aest  He  note  S8  Am.  St.  Rep.  752. 

amwt»  lleesase  of  alleged  forgery  or  al- 
teratloa.  see  note  S  Am.  St.  Rep.  453. 

It.  Where  no  want  of  jurisdiction  ap- 
peara  upon  the  face  of  the  Judgment-roll 
offered  In  evidence.  It  can  not  be  collater- 
ally assailed.  .  A  domestic  Judgment  must 
be  void  upon  Its  face  to  be  the  subject  of 
collateral  attack.    Whatever  may  be  the 


rights  of  the  parties.  In  an  action  In  equity 
to  set  aside  the  Judgment,  it  Is  clear  that  a 

domestic  Judgment  regular  upon  Its  face  la 
not  the  subject  of  collateral  attack. — Xayne 
Johnson,  19  Cal.  App.  96,  124  Pac  860. 

14.  Jtmmv  iTndgwiwat  readercd  In  f«tmicr 
trial. — In  an  action  on  three  promissory 
notes,  the  defense  to  which  was  that  they 
had  been  obtained  by  false  representations, 
the  defendant  attempted  to  offer  in  evidence 
the  reporter's  record  of  the  testimony  re- 
ceived in  a  former  trial  upon  the  same  case.  < 
to  the  admission  of  which  the  plaintifTs 
counsel  offered  the  objection  that  the  de-, 
fense  sought  to  be  established  thereby  had 
been  passed  upon  by  the  court  In  a  former 
action  and  adjudicated  adversely  to  the  con- 
tention of  the  defense:  the  Judgment  having 
been  entered  in  an  earlier  action  to  the  ef- 
fect that  the  plaintiff  had  acquired  the  notes 
for  a  valuable  consideration,  before  matur- 
ity, as  a  purchaser  In  good  faith.  This  ob- 
jection was  properly  sustained  by  the  court. 

If  there  were  material  errors  In  the  former 
trial,  they  would  have  been  available  upon 
the  appeal  of  that  cause;  but  they  have  no 
place  here,  where  all  of  the  evidence  taken 
In  that  case  was  offered  In  bulk  as  there  re- 
ceived. No  matter  what  the  condition  of 
the  record  In  a  former  case  may  have  been, 
the  ultimate  fact  remains  that  upon  the  evi- 
dence adduced  In  the  trial  of  that  cause, 
the  court,  acting  within  its  proper  Jurisdic- 
tion, had  entered  a  Judgment  against  the 
plaintiffs  therein,  and  that  was  a  subsist- 
ing judgment  at  the  time  of  the  trial  of 
this  cause. — Smith  T.  Woods,  164  Cal.  291, 
128  Pac.  748. 

15.  Same— Right*  of  asalgnee. — On  a  mo- 
tion to  enter  satisfaction  of  a  judgment, 
the  assignee  can  not,  for  mere  error  In  the 
exercise  of  jurisdiction,  attack  the  validity 
of  the  judgment  on  which  the  execution 
Issued  against  his  assignor. — Buckeye  Re- 
fining Co.  V.  Kelly,  163  Cal.  8,  124  Pac.  636. 

16.  Oonelnalveaesa  of  Jodgment— In  gen- 
eral.— Where  an  action  is  commenced  by  a 
materialman  against  the  trustees  of  a 
school  district  under  section  1184,  post,  for 
the  price  of  materials  furnished  In  building 
of  a  school,  and  a  Judgment  rendered 
against  such  trustees,  such  judgment,  after 
becoming  final,  will  operate  as  an  estoppel 
or  bar  against  the  maintenance  of  an  action 
against  the  school  district  alone,  under  the 
subcontractor's  lien  for  the  same  transa^ 
tion. — Suisun  Lumber  Co,  v.  Fairfield  School 
Dfst.,  19  Cal.  App,  687,  127  Pac  849. 

As  to  coBclmlveness  la  action  of  aeconat 
as  bar  to  anbacqacnt  ■aits  for  emitted  Itcma, 

see  note  78  Am.  Dec.  769. 

As   to   concinalTcacss    In    foreelaslB(  a 
mortgage,  see  note  18  Am.  St.  Rep.  790. 

As  to  Fonclaslveaess  la  other  actions  In- 
volving the  aamc  qnestloast  see  note  18  Am. 
Rep.  778. 

Am   to   Cfmclnalvencss   on   demanrei^  see 

lite  44  Am.  St.  Rep.  666. 


/ 
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A*  to  tbe  coac1nalv«H««s  of  ■  JndKmvot 
Involvlnff  the  taet  or  valldltr  of  nwrrlaset 

see  note  Ann.  Cas.  1S12C,  24g, 

Am  to  eleaicata  ■ceenarr  im  another  ac- 
tion, see  note  8  Am.  St.  Rep.  229. 

Inatanees  of  conclaKlvenm*.  see  notes  14 
Am.  St.  Rep.  260;  IS  Am.  St.  Hep.  142. 

17.  The  position  that  the  Judgment  In 
the  former  bctlon  can  not  be  pleaded  In 
this  because  the  one  was  an  action  at  law 
and  the  other  a  suit  In  equity  Is  without 
any  sound  reason  for  Its  support.  To  sus- 
tain that  position  would  be  to  declare  that 
It  Is  not  the  aubject-matter  of  the  action, 
but  the  remedy  by  which  a  party  may  seek. 
Judicially,  to  assert  a  right  that  la  the  test 
determinative  of  the  appllcablity  of  the 
plea  of  res  adjudlcata;  but  obviously  the 
remedy  Is  not  nor  could  It  be  made  the 
criterion  without  upsetting  the  very  object 
of  pleas  in  estoppel  by  judgment.  If,  for 
example,  a  county  should  proceed  by  the 
extraordinary  legal  remedy  of  mandamus  to 
compel  a  county  official  to  turn  over  to  the 
public  treasury  certain  moneys  which.  It 
was  charged,  he  had  collected  In  his  oflUcial 
capacity  and  should  lose  out  on  the  merlta, 
could  not  such  county  oQIclal,  in  the  or- 
dinary action  at  law  thereafter  brought  by 
the  county  to  recover  the  same  money. 
Interpose  with  success  the  plea  of  estoppel 
based  upon  the  Judgment  In  mandate?  The 
question  answera  Itself.  —  Sulsun  Lumber 
Co.  V.  Fairfield  School  Dlat.,  19  Cal.  App. 
687,  127  Pac.  249,  352. 

18.  Some  —  Persona  eonelnded.  —  There 
could  be.  It  seems  to  us,  no  proposition  less 
debatable  than  that,  where  an  action  Is  com- 
menced against  a  partr  and  a  Judgment 
entered  for  or  agalnat  him,  auch  judgment, 
after  becoming  final,  will  always  operate 

'-as  an  eitoppal  or  bar  agalnit  the  main- 
tenance of  another  action  thereafter  brought 
against  such  party  alone  for  the  same  cause. 
QOtwithstandlng  that  other  parties  might 
haye  been  Joined  with  him  In  such  action, 
and  the  subject-matter  of  the  action  is 
adjudicated  as  to  all  the  parties  thereto.  In 
other  words,  it  can  not  possibly  be  true 
that  where,  as  here,  a  cause  of  action  has 
been  adjudicated  as  to  all  the  defendants 
to  an  action,  the  Judgment  therein  can  not 
be  successfully  set  up  in  bar  of  an  action 
thereafter  commenced  for  precisely  the 
same  cause  of  action  against  one  of  such 
defendants. — Suisun  Lumber  Co.  v.  Fairfield 
School  Dist.,  19  Cal.  App.  EST,  127  Pac.  349, 
S62. 

Aa  to  eonclaslvenesa  aa  against  holders 
•f  nnrcearded  deeds,  see  note  SI  Am.  St. 
Rep.  217. 

Aa  to  conelnalvencBa  agnlnirt  indcinnltora, 

see  note  IS  Am.  St,  Rep.  204. 

As  to  conclusiveness  as  to  penmna  affected 
by  decrees  In  yrobate,  see  note  48  Am.  Dec. 
"744. 


j%a  to  conclnalvcneaa  agnlnst  persona  not 
parties  to  action,  see  note  S  Am.  St.  Rep. 

876. 

Aa  to  the  restriction  of  conclusiveness 
to  pnrty  In  the  capacity  In  which  he  sned 
or  dcfendcdt  see  note  7  Am.  St.  Rep.  176. 

10.  Same — Title  to  property. — In  an  ac- 
tion against  a  husband  and  wife,  to  obtain 
a  decree  requiring  the  wife  to  convey  to  the 
plaintiff  the  legal  title  to  land  standing  in 
her  name,  on  the  theory  that  the  same  con- 
stituted community  property  of  herself  and 
her  husband,  and  that  he  is  the'  equitable 
owner  thereof  by  reason  of  a  conveyance 
thereof  from  the  husband  to  himself.  In 
which  the  court  found,  in  accordance  with 
the  allegations  In  the  cross-complaint  of  the 
wife,  that  the  property  was  her  separate 
property  and  was  free  of  all  just  claims  on 
the  part  of  either  the  plaintiff  or  her  hus- 
band, a  Judgment  In  a  former  action  brought 
by  the  plalntlft  after  the  conveyance  by  the 
husband,  to  quiet  his  title  against  the  wife. 
In  which  the  court  found,  in  accordance 
with  issues  raised  by  the  pleadings,  that  the 
property  was  community  property,  and  that 
the  wife  held  It  solely  in  the  capacity  of 
trustee  for  the  marital  community,  but  that 
the  plaintiff  was  not  the  owner  of  the  legal 
title,  and  was  not  entitled  to  take  anything 
by  the  action,  operates,  as  between  tho 
plaintiff  and  the  wife,  to  estop  iier  from 
asserting  that  the  property  was  nut  com- 
munity property  of  her  husband  and  her- 
self, and  also  operates  to  estop  the  plaintiff 
from  claiming,  as  between  himself  and  the 
wife,  tnat  he  acquired  the  legal  title  to  the 
property  by  reason  of  the  deed  from  the 
husband,  or  In  any  other  way. — Nolan  v. 
Hyatt,  163  Cal.  1,  124  Pac.  439. 

29.    Conteaalon    JndgMcnt  baaed  npon. — 

Judgment  based  upon  confession  of  Insol- 
vent debtor  made  without  request  on  part 
of  creditor  and  without  his  knowledge,  and 
entered  up  at  Instance  of  debtor  alone,  is 
not  Judgment  within  meaning  of  statute, 
as  creditor  is  not  bound  to  accept  Judgment 
as  measure  of  his  rights,  nor  would  such 
confession  bar  action  brought  by  him  on 
same  gravamen,  nor  estop  party  by  whom 
confession  was  made  from  denying  the 
facts  set  forth  In  It. — Wllcoxson  v.  Burton, 
27  Cal.  228,  2S4.  ST  Am.  Dec.  66. 

21.  Judgment  without  parties,  or  Judg- 
ment, however  perfect  In  form,  which  is 
attended  with  none  of  consequences  of  a 
judgment,  can  be  Judgment  only  by  pre- 
tension, and  ratification  of  such  pretended 
Judgment  by  creditor  can  not  affect  rights 
acquired  by  third  parties  prior  to  ratifica- 
tion and  while  Judgment  was  on©  on!;-  'a 
name. — Wllcoxson  v.  Burton.  27  Cal.  228. 
234,  87  Am.  Dec.  66,  distinguishing  Bailey 
v.  Bryant,  41  Mass.  (24  Pick.)  198. 

22.  Conformity  to  andlnss,— In  an  action 
for  damages  for  breach  of  a  contract  for 
legal  services,  where  the  plaintiff  attached 
to  his  complaint  a  copy  of  hla  contract  call- 
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ing  for  one  thousand  five  hundred  dollars, 
but  made  no  allegation  of  non-payment, 
and  the  court  rendered  Judgment  for  one 
thousand  dollars,  on  appeal  on  the  judg- 
ment-roll, such  Judgment  la  supported  by 
the  findings  of  fact  under  the  pleadings. — 
Newmire  v.  Ford,  20  Cal.  App.  337,  128  Pac. 
952. 

23.  CODatmetlon  —  Aa  to  JarlMdlctlon. — 
This  section  and  section  1003.  post,  contain 
no  prohibition  of  courts  entering  inter- 
mediate determination  as  exigencies  of  casu 
may  demand  and  no  conflict  is  found  be- 
tween these  sections  and  section  187,  ante, 
relating  to  means  provided  for  exercising 
Jurisdiction. — Thompson  v.  White,  tt  Cal. 
BOS,  608. 

24.  Same — Am  to  decrees  In  divorce. — This 

section  must  be  read  in  connection  with 
sections  138  and  139  Civil  Code,  in  action 
for  divorce  and  for  custody  and  control  of 
minor  children. — McKay  t.  McKay.  12S  CaL 
6B,  68,  67  Pac.  677. 

SS.  CoDitrnctlve  serrlee  —  Afldavit,  eon- 
elnalvcneM  of.  —  The  law  permits,  under 
some  circumstances,  a  plaintiff  to  procure 
an  order  for  the  publication  of  summons 
where  the  defendant  In  the  action,  after 
the  exercise  of  due  diligence  on  the  part  olC 
the  plaintiff,  can  not  be  found  within  the 
state,  and  the  fact  Is  so  made  to  appear  by 
affidavit  on  behalf  of  the  plaintiff.  Such  an 
affidavit  Is  always  ex  parte,  and  the  court, 
when  it  is  sufficient  In  form,  must  accept 
and  act  upon  It  and  grant  the  order.  But 
in  proceeding  to  avail  himself  of  this  statu- 
tory mode  for  constructive  service  of 
summons,  a  plaintiff  must.  In  fact,  have 
exercised  due  diligence.  A  mere  formal 
compliance  with  the  provisions  of  the  stat- 
ute, or  a  statement  to  that  effect  in  his 
affidavit,  will  not  suffice;  nor  will  an  order 
for  publication  based  upon  such  affidavit, 
or  a  judgment  following  a  service  by  pub- 
lication thereon,  be  conclusive  of  the  facf 
that  such  diligence  was  exercised.  The 
question  is  open  as  _  between  the  parties 
under  a  direct  attack  on  the  ground  of 
fraud  in  procuring  the  Judgment.  When  a 
false  affidavit  Is  presented  to  the  court  for 
the  purpose  of  obtaining  an  order  for  the 
service  of  summons  by  publication,  this,  of 
Itself,  is  an  act  of  fraud,  both  upon  the 
court  which  was  Induced  to  make  the  order 
thereon  and  equally  a  fraud  upon  the  de- 
fendant In  the  action. — Stern  v.  Judson,  163 
Cal.  726,  127  Pac.  88. 

As  to  eoBClnalvencse  of  sherllPe  retant 
of  eervlee  of  proeeea,  see  note  124  Am.  BU 
Rep.  75«. 

Ae  to  the  eervlce  of  pToceae  ntton  ■  reel- 
dcat  ovtalde  of  state  llmitB  and  the  right 
mt  the  state  t«  «ath«rlac  ■  personal  Jadg- 
K«t  t1meBp«B(  see  note  Ann.  Cas,  1912D, 
69S. 

26.  Evidence  held  sufficient  to  show  that 
the  plaintiff.  In  a  former  action,  did  not 
oaa   bona  fide  diligence  to  ascertan  the 


whereabouts  or  address  of  the  defendant 
therein,  notwithstanding  the  recital  of  such 
diligence  In  an  affidavit  for  publication. — 
Stern  v.  Judson.  163  Cal.  726,  127  Pac.  38. 

2T.  Decree  —  Of  dlaaolntloa  ol  partner- 
ship, sale  of  property,  and  judgment  there- 
in against  partner  for  moneys  due  from 
him  to  partnership,  is  flnal  money  Judg- 
ment within  meaning  of  statute,  as  by  such 
decree  whole  matter  in  litigation  Is  deter- 
mined, nothing  remaining  to  be  done  except 
to  execute  decree  by  sale  of  property  and 
distribution  of  proceeds  In  manner  fixed 
by  decree  Itself;  this  being  mere  ministerial 
duty,  and  nothing  left  for  court  to  do  except 
to  see  tliat  decree  was  properly  executed. 
—Clark  V.  Dunnam.  46  Cal.  204,  205,  208. 

28.  Same— Refusing  to  aet  naldc  home 
■tend  Is  In  Us  essentials  Judgment. — In  re 
Harrington's  Estate,  147  Cal.  IS4,  81  Pac. 
546,  648. 

29.  Default  Judgment — Bntry   by  clerk. 

— Where  there  Is  no  answer  on  file,  and  the 
time  for  pleading  to  the  complaint  has  ex- 
pired, the  clerk  would  be  warranted  in 
entering  a  default  judgment. — Rose  v.  Le- 
lande.  20  Cal.  App.  E02,  129  Pac.  699,  600. 

Am   to   default   Judgment   on   failure  to 

answer,  see.  post,  S  585  and  note. 
,  80.  The  clerk  of  the  superior  court,  in 
entering  a  default  judgment,  acts  ministe- 
rially, and  In  no  oase  Is  he  warranted  In 
making  such  entry  where  his  authority  so 
to  do  depends  upon  a  determination  of  the 
sufficiency,  either  as  to  the  substance  ot 
form,  of  a  document  on  file  purporting  to 
constitute  an  answer  to  the  complaint. — 
Rose  V.  Lelande,  20  Cal.  App.  602,  119  Pac. 
609.  600. 

81,  Same — Vacating — Defect  In  affldnvlt 
of  aervlce. — A  person  seeking  to  vacate  a 
default  judgment  against  him,  who  admits 
that  the  summons  was  In  fact  duly  and 
regularly  served,  can  not  complain  of  de- 
fects In  the  affidavit  of  service.  By  his  own 
admission,  the  affidavit  has  served  Its  pur- 
pose, nor  can  he  have  such  judgment  set 
aside  in  the  absence  of  "mistake.  Inadver- 
tence, surprise,  and  excusable  neglect." — 
Hamilton  v.  Hamilton,  20  Cal.  App.  117,  128 
Pac  338.  839. 

Ae  to  vacating  default  Jndgmeuta,  see. 
ante.  }  473  and  note. 

S2.  Same — Same — Dlseretloa    of    court. — 

Where  the  trial  court  believed  the  defects 
In  the  complaint,  so  tar  as  the  defendants 
were  concerned,  were  Incurable,  and  was  on 
the  point  of  susUlning  the  last  demurrer 
without  leave  to  amend.  In  view,  further, 
of  the  opposing  statements  of  fact  In  the 
affidavits,  and.  finally,  of  the  unquestion- 
able fact  that  the  attorneys  for  the  plaintiff 
neglected  for  forty-eight  days  to  secure  any 
stipulation  or  extension  of  time.  It  can  not 
be  said  that  the  statement  attributed  to  de- 
fendants' attorneys,  that  he  would  not  take 
a  default  against  plaintiff,  meant  that  plain- 
tiff might  go  on  indefinitely  or  forever 
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without  pleading.  The  delay  of  forty-elffht 
days  was  unexplained  and  unexcused;  hence 
It  can  not  be  aald  that  there  was  any  abuse 
of  discretion  In  the  order  appealed  from. — 
Lang  V.  Ulley  ft  Thurston  Co.,  lf!4  Cal.  294, 
Its  Pac.  1026.  1027. 

SS.  Deflaed  by  aection  is  judgment  of 
which  copy  Is  to  be  Included  in  judgment- 
roll.— Colton  U  ft  W.  Co.  T.  Swartz,  99  Cal. 
278.  282,  88  Poe.  878. 

54.  DiatlagNlsbed  from  ardcr. — Where,  on 
January  9th,  a  motion  for  a  nonsuit  waa 
renewed  by  the  defendant,  a  formal  Judg- 
ment of  ndnsutt  In  pursuance  of  this  ruling 
being  drawn  and  signed  by  the  judge  on 
January  10th,  and  on  January  12th,  this 
formal  judgment  was  flled  and  entered.  In 
the  proper  book,  the  court  had  not  lost 
jurisdiction  of  the  case,  and  its  judgment 
entered  on  January  12th  was  the  only  judg- 
ment in  tbe  oanse. — ^In  re  Purcell's  Estate, 
164  Cal.  800,  128  Pac  982,  937. 

Am  to  order  dlaMolviBg  attaelimeiit  aot 
being  a  Judgment,  see  par.  71,  this  note. 

55.  Doctrine  of  merger  and  bar — In  gen- 
eral.-— A  merger  takes  place  only  where  a 
security  or  Indebtedness  of  an  Inferior 
passes  Into  one  of  a  superior  degree,  and 
as  a  judgment  rendered  upon  a  judgment 
of  another  state  Is  of  equal  dignity,  the 
former  Is  not  merged  in  the  latter. — ^Lllly- 
Brackett  Co.  t.  Sonoemann.  ISS  CaL  682,  18S 
Pac.  48S. 

As  to  merger  of  nwtgage  lien  Im  Jvdgu 
ment,  see  note  88  Am.  Rep.  188. 

As  to  merger  of  one  Indgment  Into  um- 
other,  see  note  98  Am.  St.  Rep.  778. 

As  to  merger  om  reeovery  against  one 
Joint  tort-feaaor,  see  note  92  Am.  St.  Rep. 
886. 

80.  aumm  Foreign  Jndgment. — ^The  tech- 
nical doctrine  of  merger  is  not  applicable, 
in  case  of  judgments  rendered  In  different 
states,  and  a  judgment  rendered  In  a  for- 
eign state  Is  enforceable  In  this  state  even 
though  a  judgment  upon  such  judgment  has 
been  previously  obtained  in  a  third  state. — 
LlIIy-Brackett  Co.  v.  Sonnemann,  163  Cal. 
632.  126  Pac.  483. 

87.  Same — Same— Bdltorlal  note. — Point 
new  In  this  state;  authorities  in  other  states 
very  conflicting. 

38.  Same— Splitting  cansea  of  action — 
Slni^  and  entire  caaae  of  netlon.— Where 
one  who  has  pledged  shares  of  stock  to 
another  as  security  for  the  payment  of  a 
loan,  and  has  been  forced  to  sue  to  regain 
the  stock  upon  offer  of  payment  and  has 
actually  recovered  judgment  against  the 
pledgee  together  with  actual  possession  of 
the  stock,  whether  this  action  be  regarded 
us  one  In  claim  and  delivery,  or  as  a  suit 
In  equity  for  specific  performance  of  the 
agreement  to  return  pledged  property,  on 
payment  of  tbe  debt,  there  can  be  no  doubt 
that  In  that  action  plalntllt  was  entitled 
to  recover  all  damages  sustained  through 


the  wrongful  refusal  of  defendant  to  rede- 
liver the  property,  but  a  Judgment  in  such 
case  Is  conclusive  of  all  matters  arising 
out  of  the  withholding  of  the  stock,  which 
might  have  been  presented  to,  the  court  for 
determination,  and  such  judgment  will  be  a 
bap  to  a  subsequent  action  for  damages 
caused  by  wrongfully  withholding  such 
stock.— Tan  Rorne  v.  Treadwell.  164  Cal. 
620,  180  Pac.  E. 

99.  Entry  of  Judgment— In  general. — The 
entry  of  a  Judgment  consists  In  the  record- 
itig  of  it  In  the  judgment-book;  hence,  in  a 
legal  sense,  there  can  be  no  record  of  a 
Judgment  until  ao  entered. — Wilson  t.  Dur- 
kee,  20  Cal.  App.  492,  129  Pac.  617,  618. 

See,  post,  8S  664,  668  and  notes. 

As  to  Judgment  becoming  final  on  entry, 

see  par.  46.  this  note. 

40.  Same— In  vacation  nnder  Practice  Act 
—Editor^  ■ote.^Prlor  to  enactment  of  code 
provisions,  sections  48,  74.  ante,  doing  away 
with  terms  of  court,  original  section  relat- 
ing to  Judgment  contained  the  words,  "and 
may  be  entered  In  vacation."  The  following 
cases  construe  this  original  section,  holding- 
that  rule  that  Judgment  can  not  be  entered 
or  execution  Issued  in  vacation  never  had 
any  existence  In  this  state  under  Practice 
Act.~Marysvllle  v.  Buchanan,  3  Cal.  212, 
214;  McMillan  t.  Richards,  12  Cal.  467,  468; 
People  ex  reL  Wlcke  v.  Jones,  20  Cal.  50, 
68;  Bz  parte  Bennett,  44  Cal.  84,  87. 

41.  Sam^-More  tkaa  one  entry  permit, 
ted. — It  IB  of  no  consequence  whether  Judg- 
ment consists  of  only  one  or  of  more  than 
one  entry;  and  where  judgment  in  eject- 
ment was  rendered  In  behalf  of  plaintiff, 
and  on  same  day  decree  of  injunction  per- 
petually restraining  defendants  from  com- 
mitting waste  was  signed  and  flled  In 
clerk's  office,  and  on  following  day  entered" 
In  judgment-book;  held  that  Judgment  In 
ejectment  and  decree  of  Injunction  consti- 
tuted one  Judgment,  and  defendants  having- 
appealed  from  latter  judgment,  decree  Is 
necessarily  Included  4n  appeal. — ^McOarra- 
han  V.  Maxwell,  28  Cal.  75,  87. 

42.  Same  —  Preanmptlon  as  to  entry. — 

Where  from  the  exempllfled  copy  of  the 
record.  It  Is  shown  that  the  clerk  of  a  sister 
state,  by  an  Inspection  of  the  record  there- 
in, finds  a  Judgment  against  defendant,  such 
Judgment  will  be  presumed  to  have  been 
entered  by  the  clerk  of  the  court  wherein 
it  was  given.  In  a  book  kept  by  him  Cor  that 
purpose,  since  official  duty  is  presumed  to 
have  been  regularly  performed. — Wilson  v.- 
Durkee.  20  Cal.  App.  492.  129  Pac.  617. 

48.  Bxplmtloa  of  term  of  judge— Effect 
of. — Where  decision  was  rendered  by  Judge 
before  going  out  of  oflice,  and  entry  or 
judgment  made  by  clerk  after  term  had  ex- 
pired, and  when  his  successor  was  in  office,, 
held  that  entry  of  Judgment  being  but  min- 
isterial act  could  be  performed  by  clerk 
after  term  of  former  judge  had  expired 
with  as  much  effect  as  before. — Crlm  v.. 
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Keasinr,  89  Cal.  478,  489,  88  Am.  St.  Rep. 
491,  26  Pao.  1074. 

4*.  Flsal  Jndcnent — Actios  upon  Judg- 
ment wlU  not  lie  until  Judgment  has  become 
nnal. — Feeney  t.  Hinckler,  184  Cal.  467, 
4es,  89  Am.  St.  Rep.  290,  66  Pac  S80.  See 
Hills  T.  Sherwood.  S3  Cal.  474,  479;  Olllmore 
V.  American  C  I.  Co..  66  Cal.  68,  1  Pac. 
882. 

Ah  to  aetloH  apoii  indSMeat,  see  par.  1, 
this  note. 

45.  Every  order  of  court  or  Judare  la  in 
one  sense  a  Judgment.  Term  "final  Juds- 
nient"  means  ultimate  or  laat  Judgment 
which  puts  an  end  to  ault  or  proceeding. 
In  matter  of  aroltb,  98  Cal.  686,  639,  88  Pac. 
744. 

46.  Same — Bntry  of — ^Plnal  on. — A  Judg* 
ment  becomes  Qnal  upon  its  entry,  not  only 
aa  to  matters  actually  determined,  but  also 
as  to  every  other  matter  wblcb  parties 
might  hfve  litigated  in  cause  and  have  had 
decided.— McKay  v.  McKay,  126  Cal.  66,  67, 
67  Pac.  677. 

Aa  to  mmtrr  off  ladcmeat.  see  pars.  39-42, 
this  note. 

47.  Same— lAgal  or  a^HMable  relief.— De- 
cision of  court,  if  it  amounts  to  final  de- 
termination of  rights  of  parties  touching 
matters  In  controversy.  Is  a  Judgment;  and 
it  is  immaterial  whether  court  grants  re- 
lief to  each  of  parties,  or  to  one  party  only, 
or  whether  relief  Is  in  Its  character  legal 
or  equitable,  or  both. — McGarrahan  v.  Max- 
well, 28  Cal.  76,  86. 

48.  Sane— Oa«  Jndgmeiit  only  is  to  be 
Inelnded  In  JadsnieBt-roll,  and  such  Judg- 
ment Is  one  provided  by  this  section  as 
constituting  "final  determination"  of  rights 
of  parties  In  action. — Colton  L.  ft  W.  Co.  T. 
Swartz,  99  Cal.  278.  282,  33  Pac.  878. 

4B,  Same— Order  dlstlMBnlaked  from  flnal 
Jadgncat. — ^Distinction  between  order  and 
final  Judgment  Is  that  former  Is  decision 
made  during  progress  of  cause,  either  prior 
or  subsequent  to  final  Judgment,  settling 
some  point  of  practice  or  some  question  col- 
lateral to  main  issue  presented  by  plead- 
ings, and  necessary  to  be  disposed  of  before 
such  Issue  can  be  passed  upon  by  court,  or 
necessary  to  be  determined  In  carrying 
final  Judgment  into  execution.  The  latter 
Is  determination  of  court  upon  issues  pre- 
sented by  pleadings,  wblch  ascertains  and 
fixes  absolutely  and  finally  rights  of  parties 
In  particular  suit  In  relation  to  matter  In 
litigation,  and  puts  an  end  to  snlt. — ^Wells 
V.  Torrance,  119  Cat.  437,  440,  81  Pac.  626. 
See  Lorlng  v.  Illsley,  l  Cal.  Z4,  28;  McOulre 
V.  Drew,  83  Cal.  225,  882,  23  Pac.  312;  In 
matter  of  Smith,  98  Cal.  686.  640,  88  Pac. 
744. 

Am  to  order  dUeharglBg  attaehDMat  mot 
m  JndgmeBt,  see  par.  71,  this  note. 

50.  Order  as  distinguished  from  flnal 
Judgment  Is  Judgment  or  conclusion  of  court 
upon  any  motion  or  proceeding  not  de- 
C  C.  P.— 90  li 


clared  determining  rights  of  parties. — In 
matter  of  Rose.  80  Cal.  16$.  ITO,  22  Pac.  86. 

61.  Same— Ordrr  settllns;  aeconnt  of  ndo 
mlnlKtrator  Is  not  final  determination  of 
rights  of  parties  In  action  or  proceeding 
constituting  Judgment  within  meaning  of 
this  section,  or  within  meaning  of  section 
939,  post,  and  especially  where  In  settling 
account  portions  thereof  were  left  unset- 
tled and  undetermined  and  referred  for 
further  consideratloi\  to  new  account  which 
administrator  was  to  present, — In  matter 
of  Rose.  80  Cal.  166,-  170,  22  Pac.  86. 

03.  Same — Order  aettllng  receiver**  ae> 

count,  where  such  account  had  been  pre- 
sented for  settlement  after  order  appointing 
receiver  had  been  annulled,  and  where  or- 
der finally  determined  rights  of  proponents 
therefrom,  Is  final  determination  of  rights 
parties  within  meaning  of  this  section,  and 
appeal  therefrom,  where  taken,  should  be 
taken  within  six  months  after  Its  entry. — 
Iios  Angeles  v.  Los  Angeles  C.  W.  Co.,  184 
Cal.  121,  124,  66  Pac.  198.  See  Trustees  of 
I.  I.  F.  V.  Greenough.  105  U.  S.  527.  26 
I*  ed.  1157;  Hovey  v.  McDonald,  109  U.  S. 
150,  27  L.  ed.  888,  8  Sup.  Ct.  Rep.  136. 

53.  Same  —  Same  —  Dlstlngolshed  from 
Roebat  V.  Gee,  91  Cal.  355,  358,  27  Pac.  670; 
Illinois  T.  &  a.  Bank  v.  Pacific  K.  Co.,  99 
Cal.  407,  83  Pac.  1132,  where  orders  appealed 
from  were  for  settlement  of  receiver's  ac- 
counts, which  bad  been  passed  by  court 
while  he  was  In  exercise  of  his  office  and 
which  did  not  finally  determine  rights  of 
parties. 

54.  Same-Purpose  of  acetloa  is  not  to 

abolish  power  of  court  of  equity  to  pro- 
nounce what  in  equity  practice  was  called 
interlocutory  decree  or  decretal  order,  but 
only  to  provide  that  that  which  finally  de- 
termines rights  of  parties  should  be  called 
Judgment,  and  that  every  other  direction 
of  court  or  Judge  made  or  entered  in  writ- 
ing should  be  denominated  an  order. — 
Thompson  v.  White,  S3  Cal.  506,  508. 

66.  This  section  and  section  1003,  post, 
were  taken  from  Mew  York  code  of  pro- 
cedure, and  purpose  thereof,  as  explained 
by  codlflers  of  that  state,  is  to  avoid  con- 
fusion incident  to  use  of  word  "Judgment" 
in  two  senses,  one  as  Interlocutory  and 
other  as  final,  it  being  better  to  use  word 
only  In  latter  sense  and  to  designate  all 
other  written  directions  of  court  or  Judge 
aa  orders. — Thompson  v.  White,  63  Cal.  505, 
608. 

54.  Same— Sections  compared. — Judgment 
may  be  flnal  in  sense  of  term  as  used  in 
this  section  and  section  1908,  post,  and  not 
final  as  term  Is  used  In  section  939,  post. — 
People  ex  rel.  Bank  Comrs.  v.  Mendocino 
Co.,  183  Cal.  197.  108,  65  Pac.  124. 

ST.  Sane— Statue  of  llmftatloiui— Whra 
action  am  Indsrment  barred. — Five  years' 
statute  of  limitations  under  section  336, 
ante,  barring  action  upon  Judgment,  com- 
mences to  run  from  date  when  Judgment 
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has  become  flnal  determination  of  contro- 
verted matters  between  parties  litigant; 
and  where  appeal  has  been  taken  from 
judgment,  Ave  years  can  not  be  said  to 
have  commenced  until  Qnal  determination 
following  such  appeal,  or  In  event  no  ap- 
peal Is  taken,  then  only  when  time  within 
which  such  appeal  miffht  be  taken  has  fully 
elapsed. — Feeney  v.  Hinckley,  134  Cal.  467, 
4«8,  86  Am.  St.  Rep.  290,  66  Pac.  580. 

68.  Statutes  of  limitation  do  not  begin 
to  run  before  entry  of  Judgment,  and  judg- 
ment Is  not  flnal  until  recorded. — Crim  T. 
Kesslng.  89  Cal.  478,  491,  2S  Am.  St  Rep. 
491,  26  Pac.  1074.  See  Condee  Barton, 
62  Cal.  1. 

Sft.    Finding  as  to  corporate  eapaeltr, — A 

finding  in  an  action  by  a  corporation  upon 
a  foreign  Judgment  that  the  plaintiff  was  a 
corporation  existing  under  the  laws  pf  an- 
other state,  ia  sufflciently  sustained  by  the 
recital  In  the  contract  sued  on  in  the  action 
in  which  the  Judgment  was  obtained  that 
the  plaintiff  was  a  corporation  under  a  cer- 
tain name,  and  by  the  fact  that  the  Judg- 
ment was  recovered  under  inch  name. — 
Cellulose  Package  Mfg.  Co.  v.  Calhoun.  166 
Cal.  61S,  137  Pac.  288. 

80.    Foreign  Jndsnient— Want  of  JuriiUe- 

tion. — "Where  a  Judgment  recovered  In  one 

state  Is  pleaded  or  presented  in  the  courts 
of  another  state,  whether  as  a  cause  of  ac- 
tion or  a  defense  or  as  evidence,  a  party 
sought  to  be  bound  or  affected  by  It  may 
always  Impeach  Its  validity  and  escape  Its 
effect  by  showing  that  the  court  which 
rendered  it  had  no  Jurisdiction  over  the 
parties  or  the  subject-matter  of  the  asking." 
Whatever  may  have  been  the  law  as  an- 
nounced by  the  early  decisions,  it  Is  now 
well  settled  that  the  record  in  such  case  is 
not  conclusive  upon  the  question  of  Jurisdic- 
tion, but  may  be  controverted  by  extraneous 
evidence. — Fox  v.  Mick,  20  Cal.  App.  599, 
129  Pac.  972. 

ei.    Form  of  Judgment— Immaterial. — No 

particular  form  for  Judgment  Is  prescribed 
in  statute,  but  It  must  be  rendered  by 
court  in  such  mode  that  will  conform  to 
cause  of  action  stated  and  proof  adduced 
on  trial. — HcGarrahan  v.  BCaxwell,  28  Cal. 
76,  86. 

Am  to  snbatance*  not  form,  determinlnv 
validity  of  Jndgmcnt,  see  par.  86.  this  note. 

9X.  Impeaekment  of — ^By  evidence  aUnnde. 

— A  Judgment  can  not  be  Impeached  by  any 
evidence  outside  of  Its  own  record;  even 
inconsistency  between  flndings  and  Judg- 
ment will  not  Impeach  Judgment,  for  ques- 
tlon  whether  flndings  support  Judgment— 
in  other  words,  whether  judgment  is  er- 
roneous— can  not  be  raised  In  collateral 
action. — Crlm  v.  Kessing,  89  Cat.  478,  490, 
23  Am.  St.  Rep.  4B1,  26  Pac.  1074.  See  John- 
ston V.  San  Francisco  8.  U.,  75  Cal.  134,  139, 
7  Am.  St.  Rep.  129.  16  Pac.  7B3. 

As  to  collateral  attaefc  on  JndgaMntt 
see  pars.  12-16,  this  note. 


83.  Same— Homestead  proceeding  In  pro- 
bate.— A  Judgment  of  court  In  probate  in 
homestead  proceeding  raises  estoppel 
against  party  seeking  to  have  homestead 
right  set  aside,  where  right  Is  denied  upon 
ground  that  such  person  was  not  widow  of 
deceased,  and  question  of  widowhood  can 
not  be  afterwards  raised  in  attempted  liti- 
gation of  same  claim  upon  distribution. — In 
re  Harrington's  Bstate.  147  Cal.  124,  81  Par. 
S46,  647. 

84.  Jndgment  pro  eonfesso  on  cross-bill 

In  equity  In  federal  court  is  Interlocutory 
and  not  final,  and  where  a  motion  was  pend- 
ing at  the  time  such  Judgment  was  ren- 
dered, to  dismiss  for  want  of  Jurisdiction, 
the  court  had  power,  after  adjournment  of 
term,  to  set  aside  such  judgment  and  dls- 
mlsa  the  bill  for  want  of  equity,  such  dis- 
missal carrying  with  It  the  entire  fabric  of 
the  cross-bill,  and  no  action  can  thereafter 
be  maintained  In  the  state  court  thereon,  or 
to  annul  the  order  vacating  th%  same.—' 
BIythe  Co.  v.  Banker's  Investment  Co.,  147 
Cal.  96,  81  Pac.  281. 

86.  I,aw  Of  case — Relative  rlghti  of  par- 
ties determined  on  appeal,  decision  is  as  to 
that  subject  and  to  that  extent  law  of  case 
on  subsequent  appeal. — Haggln  v.  Clark,  71 
Cal.  444,  452,  9  Pac.  736,  12  Pac.  478.  See 
Davidson  v.  Dallas,  16  Cal.  75 ;  Leese  v. 
Clark,  20  Cal.  387;  Pico  v.  Cuyas,  48  Cal.  639. 

Aa  to  law  of  ease,  see,  ante,  S  BS.  note 
Part  XVI. 

ea.  Hatters  coaclndcd — Bssentlale  oC  Jn- 
rlsdlctlon — Facts  neeCKsary  to  sustain. — In 

1862  a  franchise  was  granted  to  construct 
a  bridge  and  collect  tolls  thereon  for  twenty 
years.  In  1885  the  county  supervisors 
passed  an  order  declaring  such  bridge  to 
be  a  free  public  bridge,  which  order  was 
reviewed  on  certiorari  and  Judgment  ren- 
dered declaring  the  action  of  the  county 
board  to  be  in  excess  of  Its  Jurisdiction  and 
annulling  the  order  complained  of.  All  that 
was  adjudged  In  the  Judgment  In  certiorari 
was  that  the  board  of  supervisors  had  no 
jurisdiction  to  make  an  order  declaring  the 
bridge  to  be  a  free  public  highway,  but 
such  Judgment  did  not  decide  that  such 
bridge  was  not  a  public  highway.  "That 
only  is  deemed  to  have  been  adjudged  In 
a  former  Judgment  which  appears  on  Its 
face  to  have  been  so  adjudged  or  which  was 
actually  and  necessarily  Included  therein  or 
necessary  thereto."  —  Gardetia  v.  Amador 
County.  164  Cal.  666.  129  Pac.  993,  994. 

87.  OpcBlnv  or  aettlnc  aside — AfldavIC 
on—^eceaslty  for. — ^When  the  power  under 
section  473,  ante,  to  enlarge  the  time  for 
answer  had  been  exercised,  and  an  order 
made  from  the  bench  enlarging  such  time. 
It  was  the  ministerial  duty  of  the  clerk  to 
have  entered  such  order  In  the  minutes,  and 
a  party  defendant  who  answers  and  tenders 
for  filing  the  answer  within  such  enlarged 
time  Is  not  guilty  of  any  mistake  or  neg- 
lect excusable  or  otherwise;  and  when  the 
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attention  of  the  court  Is  called  to  the  fail- 
ure of  the  clerk  to  enter  the  proper  minute 
Older  and  the  entry  of  default  on  account 
thereof  and  the  rendition  of  Judgment  based 
upon  such  unauthorized  default,  It  pos- 
sesses the  power,  and  It  la  the  duty  of  the 
court  to  vacate  such  unwarranted  proceed- 
ing", and  restore  the  record  to  the  condition 
in  which  It  would  have  been,  had  the  proper 
order  of  the  conrt  been  recognised  and 
obeyed.  The  eolarged  time  ^Iven  defendant 
by  a  court  to  answer  la  as  cpmplete  and 
protected  from  default  as  Is  the  original 
time  siven  to  answer,  as  speclfled  In  the 
summons,  in  which  latter  case  no  affidavit 
of  merits  Is  requisite, — Quan  Quock  Fong  v. 
Lyons.  SO  Cal.  App.  6S8,  130  Pac.  8S,  34, 

As  to  openlnv  wsd  settlBK  aside  Jndv. 

MDiN,  see,  ante,  9  478,  note  Parts  XXY, 

XXVII. 

88,  Same— A  HI  davit  of  merttii— Snfficleney 

«f. — An  affidavit  attached  to  a  motion  to 
set  aside  a  default  which  only  stated  "that 
affiant  was  fully  advised  of  the  facts  and 
circumstances  involved  in  the  defense."  was 
insufficient  as  an  affidavit  of  merits. — Quan 
Quock  Fonk  v.  Lyons,  20  Cal.  App.  668,  130 
Pac.  33,  34. 

As   to  aflldavlt  of  merits  aDd   Hs  anfll- 

elency,  see,  ante,  {  473,  note  Part  II. 

88.  Same  —  Notice  of  application. — Sec- 
tion 1010,  post,  requires  that  the  notice  of 
motion  to  set  aside  a  default  shall  state 
when  the  motion  will  be  made,  the  grounds 
upon  which  It  will  be  made,  and  the  papers. 
If  any,  upon  which  It  will  be  based.  Where 
the  notice  of  motion  stated  that  the  grounds 
were  based  upon  the  affidavit  attached  to 
and  forming  a  part  of  the  motion,  this  affl- 
davit  disclosed  that  the  court  had  an- 
noanced  from  the  bench  and  entered  upon 
the  court  calendar  an  order  giving  defend- 
ants until  a  certain  date  In  which  to  an- 
swer, and  reading  this  motion  and  affidavit 
together  they  state  In  a  manner  plainly  to 
be  understood  that  the  motion  would  be 
based  upon  the  grounds  that  the  entry  of 
default  was  made  prematurely  and  within 
the  time  allowed  by  the  court  for  answer- 
ing.— Qaan  Quock  Fong  v,  Lyons,  20  Cal. 
App.  668,  130  Pac.  33.  34. 

TO.  OpcnitiTe  a>  bar.  —  Where  a  given 
matter  becomes  the  subject  of  litigation 
In  and  of  adjudication  by  a  court  of  com- 
petent Jurisdiction,  the  court  requires  the 
parties  to  that  litigation  to  bring  forward 
their  whole  case,  and  will  not,  except  under 
special  circumstances,  permit  the  same  par- 
ties to  open  the  same  subject  of  litigation 
In  respect  of  matter  which  might  have  been 
brought  forward  as  a  part  of  the  subject  In 
contest,  but  which  was  not  brought  for- 
ward  only  because  they  have  through  neg- 
ligence. Inadvertence  or  even  accident, 
omitted  part  of  tlielr  case.  The  plea  of  res 
adjudicata  applies,  except  In  special  cases, 
not  only  to  points  upon  which  the  court 
was  actually  required  by  the  parties  to  form 


an  opinion  and  pronounce  a  Judgment,  but 
to  every  point  which  properly  belonged  to 
the  subject  of  litigation  and  which  the  par- 
ties, exercising  reasonable  diligence,  might 
have  put  forward  at  the  time. — Suisun  Lum- 
ber Co.  V.  Fairfield  School  Dist.,  19  Cal. 
App.  587,  127  Pac,  349,  3S4. 

Tl.    Ovdcr  dlNsoIvlDg  attaehmeaf— Not  a 

Judgment. — An  order  discharging  an  attach- 
ment Is  not  a  Judgment. — Crews  v.  Mayo, 
165  Cal.  493.  132  Pac.  1082. 

A>  to  order  dlstlngalahed  from  ladsmeat, 

see  pars.  34,  49-53,  this  note. 

T2.    Power   of   courts   over  Jodgment. — . 

Where  procedure  Is  regulated  by  statute. 
Jurisdiction  of  courts  over  subject-matter  of 
action,  as  well  as  over  parties,  terminates 
with  entry  of  final  Judgment  therein,  except 
for  purpose  of  enforcing  Judgment  and  car- 
rying out  Its  provisions,  or  for  correcting 
mistakes  In  record  upon  proper  application 
therefor.— McKay  V.  McKay,  136  Cal.  6E,  67, 
67  Pac.  677, 

T3,  PresnmptloB  as  to  validity. — AH  In- 
tendments are  in  favor  of  the  validity  of 
Judgments  of  courts  of  general  Jurisdiction, 
and  the  Jurisdiction  of  such  courts  In  ren- 
dering a  particular  Judgment  Is  conclusively 
presumed  to  have  been  acquired,  unless 
the  record  Itself  shows  the  contrary. — Bag- 
ley  V.  City  and  County  of  San  Francisco. 
19  Cat.  App.  255,  125  Pac.  931. 

74.  Same— IdeDtlty  of  persons. — Notwith- 
standing the  established  rule  that  the  same 
person  cati  not  be  both  plalntllT  and  defend- 
ant In  an  action,  even  though  he  sue  In  one 
capacity  and  defend  In  another,  if  the  ac- 
tion has  gone  to  Judgment,  and  the  Judg- 
ment is  made  the  subject  of  collateral 
attack,  mere  Identity  of  name  will  not  be 
taken  to  establish  that  the  plaintiff  and 
the  defendant  are  the  same  person.  On  the 
contrary,  as  every  presumption  Is  In  favor 
of  the  Judgment,  it  will  be  presumed  that 
the  plaintiff,  and  the  defendant,  although 
bearing  the  same  name,  were  different  per- 
sons,— Buckeye  Refining  Co.  v.  Kelly.  163 
Cal.  8,  124  Pac.  536. 

7B.  Rendition  of  Jodgment. — Under  pro- 
visions of  this  code  whenever  findings  are 
required  there  can  be  no  rendition  of 
Judgment  until  they  are  made  and  filed  by 
clerlt. — Crim  v.  Kesslng,  89  Cal.  478,  488. 
23  Am.  St.  Rep.  491.  26  Pac.  1074. 

le.  Rev  adjndlcntn.  —  Determination  of 
fact  Is  forever  binding  in  every  court  be- 
tween parties  to  that  litigation  and  their 
privies,  where  Issue  vital  to  controversy 
has  been  tried,  and  Judgment  depending 
for  Its  sufficiency  upon  finding  of  fact 
becomes  final. — In  re  Harrington's  Estate, 
147  Cal.  124.  81  Pac.  546.  5iS.  See  Quirk 
V.  Rooney.  130  Cal.  505.  62  Pac.  825;  Bing- 
ham v.  Kearney.  186  Cal.  175.  68  Pac.  597. 

Am  to  elTect  of  Judgment  in  erlmlnal  case 
mm  rcK  Jodicata,  see  note  103  Am,  St.  Rep 
418. 
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Am  to  the  Jatemcat  beta*  proof  tkat  Ike 
natter  im  vea  Ja#lcata,  see  note  44  Am.  St. 
Rep.  E62. 

An  to  wkat  tacts  are  mot  rco  Judicata  al- 
thonsh  appareatly  toumt  tke  eoartf  aee 
note  96  Am.  St.  Rep.  77E. 

77.  Where  the  action  la  against  a  num- 
ber of  defendants  and  the  merits  have  been 
litigated  and  adjudicated  as  to  all,  and 
the  aame  plaintiff  thereafter  proceeds  in  a 
Bubgequent  action  against  one  of  satd  de- 
lendants  for  Identically  the  aame  cause  of 
action,  then  the  later  action  is  between 
the  "same  partlea"  eia  those  to  the  former. 
In  the  sense  that  the  plea  of  res  adjudlcata 
mar  with  perfect  legal  propriety  be  set  up, 
for,  as  between  the  plaintiff  and  the  party 
defendant  to  the  later  action,  the  merits  as 
to  the  same  cauae  of  action  have  been  as 
definitely  adjudicated  aa  if  auch  defendant 
were  the  only  party  defendant  to  the  first. 
— Sulsun  Lumber  Co.  v.  Fairfield  School 
Dlst.,  19  Cal.  App.  E87,  127  Pac.  ii9.  362. 

78.  RestorntlOB  of  destroyed  jadarmeat. 

—Where  the  records  of  an  action  were  de- 
stroyed by  a  conflagration  while  a  motion 
for  a  new  trial  was  pending,  it  was  held 
that  plaintiff  had  sufficient  Interest  in  the 
case  to  entitle  him  to  an  order  for  the 
restoration  of  the  records  under  the  act  of 
June  K,  1906  (Stats.  Ex.  Sees.  1906,  p.  78), 
which  provides  for  the  restoration  of  court 
records  which  have  been  lost,  injured  or 
destroyed  by  conflagration  or  other  public 
calamity. — Foerst  v.  Kelso,  163  Cal.  436,  125 
Pac.  1064. 

79.  The  purpose  of  a  proceeding  under 
act  of  June  16,  1906  (Stats.  Ex.  Sess.  1906, 
p.  73),  providing  for  the  restoration  of 
court  records  which  have  been  lost,  injured 
or  destroyed  by  conflagration  or  other  pub- 
lic calamity,  is  to  permit  a  person  appar- 
ently having  some  Interest  in  a  lost  record, 
even  though  his  Interest  Is  perhaps  doubt- 
ful, to  have  the  same  restored,  so  that  it 
may  afford  conclusive  evidence  of  its  con- 
tents and  obviate  the  necessity  of  restoring 
to  secondary  evidence  In  any  litigation  that 
may  arise  to  enforce  rights  or  obligations 
established  by  such  records;  it  can  not  be 
complicated  by  adding  other  issues  with 
the  question  of  the  restoration  of  the  rec- 
ord, and,  as  a  rule,  the  regularity  or  legal 
effect  of  the  record  will  not  be  considered. 
—Foerst  T.  Kelso,  163  Cal.  436,  12E  Pac. 
1064. 

80.  An  application  for  the  restoration  of 
the  Judgment-roll  In  an  action  under  the 
provisions  of  the  act  of  June  16,  1906  (Stata. 
Ex.  Sess.  1906,  p.  73),  providing  for  the 
restoration  of  court  records  lost,  injured  or 
destroyed  by  conflagration  or  other  public 
calamity,  does  not  bar  any  question  as  to 
the  effect  of  the  roll  when  restored,  or  as 
to  the  right  of  defendant  to  relief  by  or  on 
account  of  the  facts  set  up  by  him  in  an 
affidavit,  to  the  effect  that  the  court  re- 
porter's notes  and  transcript  had  been  de- 
stroyed and  that  It  was  not  possible  for 


him  to  prepare  a  bill  of  exceptions. — Foerst 
T.  Kelso,  163  Cal.  486.  126  Pac.  1064. 

81.  Slcnature  of  Jndye. — There  Is  no  pro- 
vision In  our  statute  requiring  any  Judg- 
ment to  be  signed  by  ^udge,  and  Judgment 
which  is  produced  from  original  records  of 
court  in  which  it  was  rendered  needs  no 
signature  nor  exemplification.  Signature  of 
Judge  is  merely  to  give  clerk  surer  means 
of  accurately  entering  what  has  been  ad- 
Judged. — Crlm  V.  Keasing,  89  Cal.  478,  489, 
23  Am.  St.  Rep.  491,  26  Pac.  1074.  See 
Clink  V.  Thurston,  47  Cal.  21.  29;  In  matter 
of  Cook.  77  Cal.  220,  227,  11  Am.  St.  Rep. 
267,  1  L.  R.  A.  567,  17  Pac.  923.  19  Pac.  431. 

See  note  11  Am.  St.  Rep.  279. 

82.  SatiafaetiOB  of  indcmeat — Entry  of 
record. — Even  If  the  sheriff  were  disquali- 
fled.  on  general  principles,  from  levying  the 
execution  upon  the  Judgment  against  him- 
self and  bis  sureties,  the  other  judgment 
debtors  had  the  rl^ht,  under  section  716, 
post,  after  the  execution  had  been  regularly 
Issued,  to  satisfy  the  same  without  a  for- 
mal levy.  Upon  making  such  payment,  and 
the  money  having  gone  to  the  party  entitled 
to  receive  it,  they  were  entitled  to  have 
the  judgment  against  them  satisfied  of  rec- 
ord.— Buckeye  Refining  Co.  v.  Kelly,  163 
Cal.  S,  124  Pac.  636. 

S8.  A  Judgment- deb  tor,  pending  an  ap- 
peal by  him  from  the  Judgment,  may  waive 
his  right  to  prosecute  the  appeal,  and  may 
satisfy  the  judgment  by  paying  the  amount 
thereof  on  an  execution  levied  thereon 
against  the  Judgment-creditor.  He  may  do 
so,  even  If  execution  of  the  Judgment  had 
been  stayed  by  an  undertaking. — Buckeye 
Refining  Co.  v.  Kelly,  163  Cal.  8,  124  Pac 
686. 

84.  VaUdlty  and  effect  of  Jndcmrnt— In 
seaeral. — The  validity  and  effect  of  a  Judg- 
ment Is  governed  by  the  laws  of  the  state 
where  it  la  rendered. — Fox  v.  Mick.  20  Cal. 
App.  699,  129  Paa  972,  973. 

See  par,  88,  this  note. 

Aa  to  the  validity  aad  effect  of  a  Jndc- 
neat  for  or  acalast  lasaBc  person,  see  note 
130  Am.  St.  Rep.  841. 

Aa  to  tke  validity  and  effect  of  a  iuOg- 
SMut  for  or  agalaat  a  deeeaoed  pcraon,  see 

note  126  Am.  St.  Rep.  622. 

86.  If  it  be  made  to  appear  that  the 
Judgment  sued  upon  In  another  state  is 
void  or  for  any  reason  nonenforcible,  by 
statute  or  otherwise.  In  the  courts  of  the 
state  wherein  rendered,  It  must  be  held 
likewise  not  enforcible  in  an  action  brought 
thereon  in  a  sister  state. — Fox  v.  Mick,  20 
Cal.  App.  699,  129  Pac.  972,  973. 

86.  Sane — Substance,  aot  form. — In  the 

absence  of  any  particular  form  being  pre- 
scribed by  statute,  the  test  of  the  sufficiency 
of  a  judgment  must  be  the  substance  rather 
than  Its  form. — Hentlg  v.  Johnson.  8  Cal. 
App.  221,  226.  96  Pac.  390. 
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As  to  Cam  •!  iHismMt.  IM  pu.  II,  this 
note. 

87.    Waiver    of    CadlnSS  —  Bff cet  of.— 

Wheoever  flndlngB  are  waived  or  ara  not  re- 
quired, entry  of  court'R  declaloa  In  mlcutea 
of  court  constitutes  "rendition  of  Judgment" 
in  same  manner  as  under  Practice  Act. — ' 


Crlm  T.  Kesslnff,  89  Cal.  478,  4SS,  28  Am.  St. 
Rep.  491,  26  Pac.  1074.  See  Gray  v.  Palmpr, 
28  Cal.  41S;  Oenella  t.  Relyea,  88  Cal.  159; 
In  matter  of  Cook,  77  Cal.  220,  111  Am.  8t. 
Rep.  167,  1  I<.  R.  A.  S67,  17  Pao.  988,  19  Pac 
481. 


§  S78.   JUDaHENT  BIAY  BE  FOR  OB  AaAINST  ONE  OF  THE  PABTIES. 

Judgment  may  be  given  for  or  against  one  or  more  of  several  plaintiflfa,  and  for 
or  against  one  or  more  of  several  defendants ;  and  it  may,  when  the  justice  of 
the  case  requires  it,  determine  the  lUtimate  rights  of  the  parties  on  each  side, 
as  between  themselves. 

History:   Snacted  March  11,  1872,  re-enactment  ot  S  146  of  Practice 
Act. 

JUDGMENT  FOB  OB  AGAINST  ONB 
PAETT. 

1.  Action  for  wrong — In  general. 

2.  Same — Cau  diBtingaished. 

3.  Action  to  recover  money — Change  of 

iatcreBts  of  parties — Variance  be- 
tween finding  and  allegations  of 
complaint. 

4.  Common-law  rule — In  geuenl. 
5,6.  Same — Abrogated. 
7,  8.  Same— Changed  by  code. 

9.  Construction — Language  of  section  145, 
Practice  Act. 
10, 11.  Same—Terms  of  above  section  do  not 
limit  rule. 

12.  Defendants  severallj;  sued  —  Separate 

judgments — Vacating. 

13.  Enactment  of  section. 

14.  Husband  as  party  —  Failure  to  serve 

husband  with  summons. 

15.  Joint  and  several  eontraets — ^Bale  of 

pleading. 

16.  Joint  tort-feasors — Common-law  rule — • 

Modified  by  section. 

17.  Judgment  against  co-defendant  —  On 

pleadings. 

18.  Same — Copartner — Judgment  against. 

19.  Misjoined  plaintifFs — Judgment  for  in* 

terested,  and  dismissal  as  to  plain- 
tiffs without  interest. 
'20, 21.  Omission  to  enter  judgment  by  default. 

22.  One  of  several  plaintiffs — May  recover. 

83.  Beversal   of  judgment  —  Joint  tort- 
feasors. 

24.  Sham  answer. 

25.  Tort-feasors,  joint  —  Amendment  dis* 

missing  as  to  one. 

26.  Same — Verdict  i^inst  two  or  more — 

New  trial  as  to  some — Effeet  as  to 

others. 


Am  to  JodcveHta  arcHerallr.  see,  ante, 
I  577  and  note. 

An  to  vacatlnCf  modlCrlaKf  «tc»  Jadx- 
m»tot  see,  ante,  I  743  and  note. 


1.  Actios  for  w>OMC-^a  cvmeraL— Jnds- 
ment  Is  clearly  erroneous  where  damages 
allowed  thereby  are  severed  In  action  tor 
wronff.  In  which  both  defendants  Joined.— 
McCool  V.  Mahoney.  E4  Cal.  4S1,  4B3. 

a.  Same— Case  dlattaKBlBlted^NlcholB  T. 

Dunphy,  68  Cal.  SOS,  607,  holding  that  where. 
In  action  to  recover  damages  alleged  to 
have  been  caused  by  neglect  of  defendants, 
and  where  on  appeal  Judgment  was  reversed 
agalnet  one  defendant,  that  Judgment 
against  other  defendant  was  unaffected  by 
appeal  of  co-defendant  and  by  subsequent 
proceedings  thereon. 

5.  Action  to  recover  money— Chaagc  of 
tntereata  of  part  lea— Variance  between  flnd- 
Inga  and  allcgatlona  of  complaint. — In  a 
case  In  which  the  complaint  charges  that 
the  defendants  were  Jointly  Indebted  to 
the  plalntllC  in  a  specified  sum,  for  money 
jointly  had  and  received  by  the  defend- 
ants, to  and  for  the  use  of  the  plaintiff  and 
the  court  renders  a  Judgment  variant  from 
the  allegations  In  the  complaint  dividing 
the  amount  of  money  due  from  the  defend- 
ants according  to  their  respective  interests 
as  both  at  the  time  of  the  trial,  was  within 
the  power  of  the  court  under  the  provisions 
of  the  above  section  and  sections  679  and 
580,  post. — KIrtley  v.  Ferham,  17S  Cal.  S38, 
168  Pac.  261. 

4.  Common^lnw  mie  — In  seneral. — At 
common  law  in  action  against  two  or  more 
defendants  on  alleged  Joint  undertaking  or 
contract.  Judgment  was  required  to  be 
against  all  defendants,  or  In  favor  of  all, 
and  In  such  case  If  plaintiff  failed  to  es- 
tablish Joint  contract  or  undertaking,  all 
defendants  were  entitled  to  verdict  and 
Judgment,  although  It  was  proved  that  one 
of  them  would  have  been  liable  If  suit  had 
been  brougbt  against  hira  alone. — Dobbs  v. 
Purlngton.  186  CaL  70,  71,  68  Pac.  323. 

6.  Saaie  —  Abrogated. — The  common-law 
rule  to  the  effect  that  In  an  action  on  a 
Joint  contract  the  plaintiff  must  recover 
Bgalnst  all  or  none  of  the  defendants  has 
been  abrogated  In  this  state  and  in  such  an 
action  the  plaintiff  Is  entitled  to  a  Judg- 
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ment  agatnat  those  of  the  defendants  who 
are  shown  to  be  liable  on  the  obligation, 
subject  perhaps  to  the  qualification  that  the 
defendants  held  liable  are  entitled  to  be 
protected  against  any  material  variance  be- 
tween the  pleadings  and  the  proof. — Red- 
wood City  Salt  Co.  v.  Whitney,  153  Cal.  421. 
423.  96  Pac.  886. 

6.  The  common-law  rule  that  in  an  ac- 
tion on  a  Joint  contract  recovery  must  be 
against  all  or  none  of  the  defendants,  Is 
held  to  have  been  abrogated  In  this  state 
by  the  rule  of  this  section,  aa  construed  by 
the  courts. — Redwood  City  Salt  Co.  V.  Whit- 
ney. 153  Cal.  42S,  96  Pac.  SS5. 

7.  Same— ChnB«d  by  c«de>^ — Under  the 
code  rule  at  common  law  as  to  entry  of 
Judgment  upon  joint  undertaking  or  con- 
tract has  been  changed,  and  where  two  per- 
sons are  sued  Jointly  upon  Joint  contract. 
Judgment  may  now  be  rendered  in  favor  of 
plaintiff  against  one  of  defendants,  or  In 
favor  of  one  of  defendants  against  plain- 
tiff.—Dobbs  V.  Purlngton.  136  Cal.  70,  71, 
68  Pac.  323.  See  Lewis  v.  Clarkin,  18  Cal. 
399;  People  v.  Frisble,  18  Cal.  402;  Sbain  v. 
Forbes,  82  Cal.  677.  683,  23  Pac.  198;  Bailey 
L.  Co.  v.  Hall.  110  Cal.  490.  492,  42  Pac.  962. 

8.  Rule  at  common  law  that  in  action 
against  two  or  more  defendants  upon  al- 
leged Joint  contract  or  liability,  Judgment 
was  required  to  be  against  all  defendants  or 
In  favor  of  all  was  changed  by  section  146, 
Practice  Act.  which  act  was  afterwards 
adopted  In  hsc  verba  In  this  section  with 
same  effect. — ^Morgan  v.  Rlghetti,  6  Cal. 
Unrep.  397,  46  Pac.  260. 

O.  Conatmetlon  —  I^nguge  of  section 
145.  Practice  Act  (being  same  as  code  sec- 
tion) is  general,  and  actions  arising  out  of 
contract  are  not  to  be  excluded  from  opera- 
tion of  its  provisions.  While  it  Would  not 
do  to  give  such  construction  as  to  enable 
party  to  prosecute  hla  action  against  whom- 
soever he  might  desire  without  prejudice  to 
his  right  of  recovery  against  those  really 
liable,  its  effect  Is  to  modify  the  common- 
law  rule  and  limit  its  application  with 
reference  to  Judgment  against  Joint  debt- 
ors.—Lewis  V.  Clarkin,  18  Cal.  S99.  401. 

10.  Same— Terms  of  above  section  do  mot 
limit  mle  declared  to  actions  in  which  de- 
fendants have  appeared  and  answered,  but 
Include  as  well  those  In  which  some  of  de- 
fendants have  made  default,  the  only  lim- 
itation in  such  case  being  that  found  In 
section  580.  post,  that  relief  shall  not  exceed 
that  which  plaintiff  shall  have  demanded 
In  complaint. — Bailey  It.  Co.  y.  Hall.  110 
Cal.  490.  492,  42  Pac.  962. 

11.  This  section  has  no  application  to 
case  where  to  apply  it  would  be  to  author- 
ise rendition  of  Judgment  for  party  In  whose 
favor  no  cause  of  action  Is  stated  In  com- 
plain*., and  against  party  who  has  had  no 
notirt  of  any  such  cause  of  action  or  any 
opportunity  to  meet  It — ^Welnreich  v.  John- 


ston, 78  Cal.  264,  267,  SO  Pac.  666.  See  Cotea 
V.  Campbell,  3  Cal.  191;  Curry  v.  Roundtree, 
SI  Cat.  184;  McCord  v.  Seale,  66  Cal.  262. 

IS.  Defendants  sued  aeverally— Separate 
Jndgmcnli^VacaHng. — Where  in  an  action 
by  Judgment-creditors  of  a  corporation  to 
recover  from  defendants  as  stockholdera 
therein  the  amount  of  plaintiff  Judgment  out 
of  the  unpaid  subscriptions  of  such  stock- 
holders and  the  court  made  findings  and 
conclusions  of  law.  In  the  later  it  wa» 
found  that  the  plaintiff  was  entitled  to 
iudgment  against  the  defendants  for  the 
amounts  to  be  applicable  out  of  the  unpaid 
subscriptions,  respectively,  to  the  plain- 
tiff's Judgment  against  the  corporation,  and 
entered  Judgment  in  accordance  with  such 
conclusions  of  law,  and  thereupon  the  de- 
fendants separately  moved  the  court  under 
the  provisions  of  662,  post,  to  Vacate  the 
Judgment  so  entered  and  to  enter  a  Judg- 
ment in  favor  of  each  of  said  defendants, 
and  the  court  thereafter  granted  each  of 
the  said  motions,  thereupon  each  proceeded 
to  enter  a  Judgment  in  favor  of  the  moving 
party  against  the  plaintiff,  thus  In  some  two 
Judgments  were  finally  entered  In  the  ac- 
tion but  were  In  reality  the  same  In  so  far 
as  the  plaintiff  was  concerned;  on  appeal 
the  court  held  that  In  as  much  aa  the  com- 
plaint against  each  of  the  defendants  was 
several,  aa  were  also  their  defenses,  which 
were  separately  and  severalty  made,  under 
the  provisions  of  the  above  section  the  sev- 
eral Judgments  entered  by  the  court  were 
proper. — Wllklns  v.  Grant,  —  Cal.  App.  — , 
189  Pac.  319.  following  the  doctrine  In 
Shain  v.  Forbes,  82  Cal.  577.  23  Pac.  198. 

IS.  EoactmeBt  of  section. — This  section 
of  the  code,  which  was  adopted  In  hsec 
verba  from  section  146.  Practice  Act.  was 
re-enacted  presumably  with  construction 
given  in  cases  construing  said  section  of 
the  Practice  Act,  and  where  case  was  de- 
cided under  said  section  of  Practice  Act 
questions  so  determined  will  be  held  con- 
clusive of  questions  presented  upon  appeal 
after  code  section  went  into  effect. — Morgan 
V.  Rlghetti.  K  Cal.  Unrep.  397,  45  Pac.  260. 
See  Rowe  v.  Chandler,  1  Cal.  167;  Lewis  v. 
Clarkin,  18  Cal.  899;  People  v.  Frisble.  IS 
Cal.  402;  Shaln  v.  Forbes.  82  Cal.  577.  683, 
23  Pac.  198. 

14.  Hnaband  aa  party— Fatlnre  to  serve 
boa  band  wHb  anmmons. — By  this  section 
and  section  679,  post,  although  court  Is  au- 
thorized to  enter  Judgment  for  or  against 
one  or  more  of  several  defendants,  this  ap- 
plies only  to  cases  in  which  such  Judgments 
are  proper  under  rules  established  by  code 
or  general  principles  of  law.  where  persons 
are  severally  liable  or  Jointly  liable,  as  In 
case  of  partners,  etc.,  but  not  in  case  of 
suit  where  husband  la  Joined  as  necessary 
party  under  express  provisions  of  statute, 
and  where  he  has  no  other  interest  In  sub- 
ject-matter of  litigation,  and  held,  there- 
fore, that  It  was  error  to  enter  Judginent 
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mffalnst  wlf«  b«fora  hnaband  vai  Mrred 
with  snmmoni. — ^HcDonaM  Porah,  18S 
Cal.  SOI.  302.  08  Pac.  817. 

IB.  Joiat  aad  acvenl  eoatraoto— Hal's  of 
Vleadlac — Where  a  contract  le  Joint  and 
■everal,  lo  far  aa  partlea  and  pleadlnsa  are 
concerned,  the  rule  la  the  aame  under  the 
above  aeotlon  aa  It  la  where  the  obliga- 
tion consists  of  a  tort  and  Is  Joint  and 
several. — Brooke  t.  Ollde.  SO  Cal.  App,  634, 
179  Pac.  640. 

M.  Jolat  tOTt-fesMn — C«nuna»>law  nie 
— Motflfled  hr  acctloa. — In  the  case  of  an  ac- 
tion against  Joint  tort-feasors  upon  a  Joint 
tort  the  rule  announced  by  the  above  sec- 
tion permitting  a  Judgment  to  be  entered 
against  one  or  more  and  not  against  others 
modifies  the  common-law  ruie  which  re- 
quires the  Judgment  to  be  against  all  or  in 
favor  of  all  Joint  tort-feasors. — Haller  v. 
Yolo  Water  &  Power  Co..  34  Cal.  817,  167 
Pac.  197,  following  doctrine  In  Zlbbell  y. 
Southern  Pac.  Co..  100  Cal.  887,  110  Pac.  613' 
Dow  V.  City  of  OrovUle,  28  Cal.  App.  216. 
134  Pac.  197,  dlstlnffulahlng  Ulller  v.  High- 
land Ditch  Co.,  87  Cal.  4S1,  82  Am.  St.  Rep. 
254,  26  Pac.  BBO. 

Aa  to  JolHt  tort-fCMora  aad  amcadncBt 
dtemlsBlav  aa  to  OBe.  aee  para.  25,  SO,  thia 
note. 

IT.  jBdsMCat  avalnat  eo-defcadamt— Oa 
plcadlaga, — Where  In  action  brought  to  re- 
cover moneys  for  goods  sold  and  delivered 
to  defendants,  husband  and  wife,  and  hus- 
band admitted  indebtedness  against  him- 
self and  consented  that  Judgment  be  en- 
tered against  him,  and  wife  answering 
separately  denied  allegations  In  complaint, 
and  case  was  thereafter  tried  by  Jury,  who 
rendered  verdict  In  favor  of  defendant  wife 
asainat  plaintiff,  without  any  mention  of 
other  defendant,  held  that  It  waa  not  nec- 
essary for  Jury  to  return  verdict  as  to  hus- 
band, aa  court  would  b«  authorised  to  en- 
ter Judgment  In  favor  of  plaintiff  agalnat 
husband  on  pleadlftgs. — Btter  v.  Hughea,  5 
Cal.  tJnrep.  148,  41  Pac.  790. 

18.  Saae— Copartacrs-^HdKBieat  aBalaat. 
— ^Where  action  la  brought  upon  notes 
which  are  aeveral  as  well  as  Joint,  and 
prayer  of  complaint  Is  for  Judgment 
"against  said  defendants"  for  amount  of 
notes,  it  is  not  necessary  that  Judgment 
should  run  against  defendants  as  copart- 
ners, although  defendants  alleged  and  ad- 
mited  that  copartnership  existed. — Bailey 
L.  Co.  V.  Hall.  110  Cal.  490,  493,  42  Pac.  902. 

1ft.  Misjoinder  of  plalntlffn — JndgmeBt  tor 
iHtervnted,  and  diamlsaal  as  to  plaintiffs 
without  laterest. — Where  a  party  without 
interest  is  Improperly  Joined,  the  proper 
practice  la  to  dlamlaa  the  action  aa  to  such 
plaintiff,  and  render  Judgment  for  or  against 
the  others,  according  to  the  findings. — QU- 
lesvle  T.  Qouly.  152  Cal.  046.  93  Pac.  350. 

See,  also,  par.  22,  this  note. 


90.  OImImIob  to  rater  Indgmcat  by  de^ 
faalt  agalnat  defendant  who  did  not  put 
In  any  anawer,  and  where,  conaequently, 
there  waa  no  lasue  as  to  him,  la  not  a  thing 
of  which  co-defendant  can  complain. — 
Golden  Gate  U.  &  M.  Co.  v.  Joshua  Hendy 
Machine  Works,  82  Cat  184.  186,  23  Pac  45. 

21.  Several  Judgment  may  be  rendered 
against  one  member  of  partnership. — Shain 
T.  Forbea,  88  Cal.  677,  684,  23  Pac.  198. 

23.  One  of  several  plaintiffs  —  Hay  re- 
cover.— Where  two  or  more  persons  Join  as 
plaintiffs  In  an  action  at  law  It  is  not  the 
law  that  both  muat  recover  or  neither. — 
CuUen  T.  Foster,  39  Cal.  App.  626,  179  Pao. 
096. 

As  to  indsmcBt  tor  interested  plaintiff  and 
dlsmlasal  of  vIsjolBed  plaintlifN,  see  par.  19, 
this  note. 

23.  Revereal  of  JndgmeBt — Joint  tort>tea- 
mon, — The  rule  of  the  common  law  requir- 
ing the  reversal  of  the  Judgment  as  to  all 
where  reversal  as  to  one  Joint  tort-feasor 
la  necessary,  doea  not  control  in  this  state. 
It  having  been  modified  by  this  section. — 
Zlbbell  Southern  Pac.  Co..  160  Cal.  248, 
116  Pac.  613. 

24.  Sham  answer. — Court  abuses  its  dis- 
cretion In  exercising  power  to  grant  con- 
tinuance in  favor  of  defendant,  in  case 
where  defendant  admittedly  his  no  defense 
and  fllea  sham  anawer  for  purposes  of  de- 
lay.— ^Herman  v.  Paclllc  J.  M.  Co.,  131  Cal. 
210,  211,  OS  Pac.  344. 

25.  Tort-feasors,  Joint— Amendment  dU- 
Bilaslng  aa  to  obc  or  more  against  whom  ac- 
tion brought  charging  Injury  complained  of 
was  cauaed  by  their  Joint  act,  amendment 
alleging  Injury  occasioned  solely  by  act  of 
remaining  defendant,  does  not  Introduce  a 
new  cause  of  action. — Atlantic  &  P.  R.  Co. 
v.  Laird,  104  U.  S.  393,  401,  41  L.  ed.  485,  488. 

Aa  to  KOdiflcatloB  of  commOB^lBw  mle  by 
above  section,  aee  par.  10,  this  note. 

%  As  to  reveraal  of  Judgment  agalBSt  Joint 
tort-feaaora*  aee  par.  23,  thla  note. 

98.  SBBia— Vcrdlet  Bmlaat  two  me  mor^— 
Ifcw  trial      to  ooBia— Effect  aa  to  otkera. — 

In  action  agalnat  several  Joint  tort-feasors, 
verdict  and  Judgment  against  two  or  more, 
new  trial  as  to  one  of  them  does  not  vacate 
Judgment  as  to  others. — Fowden  v.  Pacific 
Coast  S.  S.  Co.,  149  Cal.  167,  86  Pac. 
178,  following  Nichols  v.  Dunphy,  58  Cal. 
606,  distinguishing  Rankin  v.  Central  Pac. 
R.  Co.,  73  Cal.  93,  16  Pac.  B7,  and  Chetwood 
V.  California  N.  Bank.  113  Cal.  414,  45  Pac. 
704.  See  Dawaon  v.  Schloss,  93  Cal.  194.  29 
Pac.  81;  Gnindel  v.  Union  Iron  Works  et  al., 
187  Cal.  438,  78  Am.  St.  Rep.  76,  47  L.  R.  A. 
407,  59  Pac.  820:  Hubbell  v.  Meigs,  SO  N.  Y. 
480:  Martin  v.  Farrell,  66  App.  Dlv.  179,  72 
K.  Y.  Supp.  184. 
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§679.  JTTDGMENT  MAY  BE  AQAINST  ONE  PAST7  AND  ACTION  FRO- 
OEED  AS  TO  OTHEBB.  In  an  action  against  several  defendants,  the  court 
may,  in  its  discretion,  render  judgment  against  one  or  more  of  them,  leaving 
the  action  to  proceed  against  the  others,  whenever  a  several  judgment  ia 
proper. 

HIatory:   Bn acted  March  11«  1872»  rMiiactmait  ot  1 146  ot  Practice 

Act 

JUDGMENT  AGAINST  ONE— PBOCBED- 

■    ING  AS  AGAINST  0THEE8. 

1.  Court  —  Authorized  to  render  jndgmeiit 

agaioBt  one  defendant. 

2.  Default  against  one  party — Proceeding 

as  to  others. 

3.  Early  rule  —  Bequiring  an  entire  judg- 

ment. 

4,  5.  Joint  judgment  against  all  defendants — 
As  copartners. 

.6.  Joint  tort-feasors — Default  against  some 
— Proceeding  as  to  others. 

7.  Judgment — As  to  all  except  custodian  of 

property. 

8.  Same  —  Does  not  depend  upon  perform- 

ance of  clerk's  duties. 

9.  Jurisdiction  —  Recital  as  to  service  of 

summons. 

10.  Several  judgments  —  May  be  entered 

against  several  defendants. 

11.  Same — Valid  judgment  may  be  rendered 

against  one  of  several  defendants. 

Afl  to  ladxatcBta  K«McniUr>  see,  ante, 

g  E77  and  note. 

11  Covt— AatkMlBcd  to  reader  Jndsment 
■vslnat  one  dcfcadaat  without  determlnfnsr 
liability  of  other  defendants. — KcUey  T. 
Plover,  lOS  Cal.  36.  3«,  88  Pac.  1020. 

3>    Detaalt  one  party— Froccedtag; 

mm  to  atkera. — In  an  action  brought  to  quiet 
the  title  to  certain  lands  the  court  may,  un- 
der the  express  provisions  of  the  above  sec- 
tion, render  judgment  against  one  or  more 
of  the  defendants,  leaving  the  action  to  pro- 
ceed against  the  others.  In  all  those  cases 
In  which  a  several  judgment  will  be  proper^ 
— Rauer  v.  Hertweck,  175  Cal.  278.  165  Pac. 
946,  following  the  doctrine  In  Cole  v.  Roeb- 
ling  Construction  Co.,  ISS  Cal.  4S3,  106  Pac. 
2S5:  Bell  T.  Staacke,  169  Cal.  193,  116  Pac. 
321. 

5.  Early  rale — ReqalrlaK  aa  «atlre  $u4m- 
nen«  against  several  Joint  tort-feasors  to 
be  reversed  when  reversal  Is  necessary  as 
to  one  has  been  modified  by  this  and  the 
previous  section. — ZIbbell  v.  Southern  Pac. 
Co.,  160  Cal.  248,  116  Pac.  613. 

4.  Jolal  Jadfrment  avalaat  aU  detcnd- 
anta— Aa  eopartavra  can  not  be  rendered 
where  only  one  of  copartners  was  served. — 
Estell  V.  Chenery,  3  Cal.  467,  468. 

6.  See  Stearns  v.  Agulrre,  6  Cat.  ITS,  183, 
holding  that  common-law  rule  was  not  al- 


tered or  enlarged  by  rule  d«!lared  in  Prae- 
tloe  Act,  this  case  being  afterwards  orer- 
niled  by  later  oases. 

See,  ante,  i  578  and  note  pars.  4-11. 

6.  Joint  tort-f  caaoM  —  DcfaoK  acatoat 
•ome— Proeeedtov  aa  to  othcra,^ — Is  an  ac- 
tion against  two  or  more  persons  as  Joint 
tort-feasors  where  appearance  Is  made  by 
some,  and  not  by  others,  a  default  Judg- 
ment may  be  entered  against  those  not  ap- 
pearing and  a  direction  that  the  cause  pro- 
ceed to  trial  as  against  those  appearing, 
under  the  provisions  of  the  above  section. 
— Cole  v.  Roebllng  Construction  Co.,  156 
Cal.  443,  106  Pac.  255;  McNeely  v.  Superior 
Court,  36  Cal.  602,  173  Pac.  102,  distinguish- 
ing and  disapproving  McCool  v.  Mahoney, 
64  Cal.  491;  Marriott  v.  Williams,  162  Cal. 
705,  93  Pac.  875. 

Aa  to  Jolat  tort-feaaora  seaerally.  see, 
ante,  I  678,  note  pars.  16.  36,  36. 

T.    JadcaMB^-As  to  all  caecpt  castodUa 

•f  property* — ^The  court  may,  in  Its  discre- 
tion, render  Judgment  as  to  all  pu-ties  ex- 
cept the  custodian  of  the  property  In  con- 
troversy, who  expresses  a  willingness  to 
account  for  the  same,  and  continue  the 
cause  as  to  hlra. — Bell  v.  Staacke,  169  Cal. 
196,  lis  Pac.  221. 

8.  Same  —  Doca  aot  dcpead  apoa  per- 
forauBoe  of  elcrk*a  daty  to  nuike  up  Judg- 
ment-roll, or  preserving  of  papers. — Lick  v. 
StOGkdale,  18  Cal.  219,  323. 

Jartadlcttoa-^Redtvl  to  aervlcc  of 
•BMBioaa. — Court  has  Jurisdiction  to  enter 
judgment  against  defendant  who  failed  to 
appear  or  answer  where  findings  recite  and 
show  that  such  defendant  was  duly  served 
with  process,  and  this  recital  Is  sufficient  to 
show  that  court  had  Jurisdiction,  and  find- 
ing Is  sufficient  to  sustain  Judgment. — Uck 
V.  Stockdale,  IS  Cal.  219,  234. 

10.  Sereral  Jadsaicato— Hay  be  catered 
agalaat  aeveral  defeadanta  occupying  differ- 
ent portions  of  property  sued  for  in  action 
of  ejectment. — ^Llck  v.  Stockdale,  18  Cal. 
319.  334. 

11.  Same— Valid  Jadsaaeat  nay  be  rea- 
dered  asalaat  oae  of  aeveral  defeadaata 

sued  upon  a  Joint  contract  and  duly  served 
with  summons,  even  though  other  defend- 
ants are  not  before  the  courL— Kelly  v. 
Bandinl.  60  Cal.  630,  631. 
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§680.   THE  RELIEF  TO  BE  AWASDED  TO  THE  PLAINTIFF.  The 

relief  granted  to  the  plaintiff,  if  there  be  no  answer,  can  not  exceed  that  which 
he  shall  have  demanded  in  his  complaint ;  but  in  any  other  ease,  the  court  may 
grant  him  any  relief  consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue. 


History: 
Act 


Bnacted  Blarcli  11,  1878,  ra-enactment  of  1 147  of  Practice 


BELIEF  THAT  UAT  BE  AWABDED. 
L  In  Oenebal,  1-15. 
XL  Beuev  Whebz  Answer  Fn^D,  16-57. 
HL  Belekv  Whxu  ho  Ahswzb  Filbd,  58-87. 

L  Ih  Oendau 

1.  Afl  to*conBtnictioii  of  section — Amend* 

ment  of  complaint. 

2.  Same  —  Adheres   closely   to   rule  in 

equity. 

Sf  4.  Same — Applies  to  extent  of  relief. 
6.  Same — Authorizes  court  to  grant  to 
plaintiff  any  relief  consistent  with 
cause  made. 

6.  Same — ^Doea  not  refer  to  any  formal 

part  of  complaint. 

7.  Attaefament  —  Complaint  without 

prayer,  or  a  roffieient  prayer,  as  a 
basis. 

8.  Conversion  —  Damages  in  excess  of 

claim. 

9.  Interest  on  judgment. 

10-14.  Judgment — In  excess  of  relief  de- 
manded. 
15.  Modification  of  judgment. 

n.  BELmr  Wbbbe  Answee  Filed. 


be 


16.  Action  for  reeorery  of  stock,  or  its 
value. 

17, 18.  Action  to  determine  water-right  — 
Claim  contested — Prayer  not  asking 
judgment  as  to  ownership. 

19.  Amount   of   recoupment  —  To  which 

plaintiff  may  in  future  be  entitled. 

20.  Asking  greater  measure  of  relief  than 

entitled  to — Effect  of. 

21.  Cause  must  be  adjudged  by  issues — As 

made  by  pleading.  , 

22.  Character  of  remedy — How  determined. 
•23.  Complaint  for  deceit — Sufficiency  of, 

24.  Decree — As  to  requirements  of. 

25.  Same— Direeting  sale  of  real  property. , 

26.  Same — In  action  for  specific  perform- 

ance. 

27.  Foreclosure — As  to  review  of  various 

fccts. 

28.  Interest  on  contract  and  judgment. 

29.  Issues  made  eoDtrol. 

30.  Judgment — Aa  to  in  action  to  quiet 

title. 

31.  Same — As  to  municipal  bonds. 

32.  Same — ^For  money. 

33.  Same — For  value  of  personal  property. 

14S3 


84.  Same — ^Por  reconveyance  of  property 

fraudulently  obtained. 

85.  Same — Rendered  for  transfer  and  de- 

livering up  shares  of  stock. 

56.  Mistake  as  to  form  of  remedy — Effect 

of. 

87.  Modification  of  judgment — To  meet  ad- 

missions. 

88.  Nonsuit — Granting  as  to  proper  party 

— Error. 

89.  Omission  of  prayer  —  Relief  to 

granted — Statutory  provisions. 

40.  Prayer  of  complaint — Controls,  when. 

41.  Same — Construction  of. 

42.  Same — For  general  relief. 

43.  Same — May  be  disregarded,  when. 

44.  Belief— GrAnted  upon  facts  within  the 

issues. 

45.  Same — Consistent  with  cause — Abate- 

ment of  nuisance. 
46,  47.  Same — Court  is  authorized  to  grant  any 
relief  consistent  with  cause  made. 

48.  Same-^Conrt  can  not  grant  any  relief 

not  warranted  by  averments  of  com- 
plaint. 

49.  Same — Not  measured  by  exact  aver- 

ments. 

50.  Same — Belief  granted — In  action  for 
conversion. 

51.  Same— Same — Which  is  nearest  possi- 
ble approach  to  specific  prayer  of 
complaint. 

52.  Relief  demanded — Does  not  character- 
ize action  or  limit  plaintiff. 

53.  Belief  in  cases  of  fraud — In  general. 

54.  Bemoval  of  trustee. 

55.  Bight  to  recover— Dependent  upon 
prayer. 

66.  Stockholders — Recovery  against. 

57.  Supreme  court  will  modify  judgment — 
By  striking  out  parts. 


III.  Relief  "Wheee  no  Answeb  Piled. 

68.  Allowance  for  counsel  fees — In  fore- 
closure action. 
59.  Same— Not  "costs  of  suit." 
60,  61.  Construction  of  section — Relief  to  *mi 
awarded  plaintiff. 

62.  Conveyance  to  receiver. 

63.  Dperee  pro  confesao — In  equity,  effect 
of. 

64.  Same — In  divorce — No  prayer  for  ali- 
mony—Power of  court. 
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65.  Excessive  relief — Decree  granting. 

66.  Same — Excessive  judgment  where  no 

answer  filed,  effect  of. 

67.  Same~I^aud  can  not  be  predicated. 

68.  Same  —  Prayer  that  "all  defendants 

ctfnvey." 

6D.  Same  —  "Semedj  against  judgment 
granting  more  relief  than  plaintiff  ia 
entitled  to. 

70.  Foreclosure  of  mortgage — Decree  in. 

71.  Same  —  Same  —  Defaulted  taxes 

Prayer  governs  recovery. 

72,73.  Interest  upon  demand  —  Error  in 
prayer. 

74.  Intendments — In  favor  of  regularity  of 

judgment. 

75.  Judgment  by  default — Can  not  give 

any  relief  in  excess  of  that  de- 
manded. 

76.  Same — ^Default  admits  material  alle- 

gaiions  of  complaint. 

77.  Nature  of  action  —  Is  to  be  deter- 

mined from  cbaiaeter  of  complaint. 

78,79.  "Belief  demanded  in  the  complaint" 
— Refers  to  relief  asked  in  prayer, 

80,  81.  Same  —  Excessive  relief  against  de- 
faulting defendant. 

82.  Same — Belief,  other  and  different  from 

that  prayed  for  in  complaint. 

83.  Belief  against  defaulting  or  disclaim- 

ing defendant  —  Must  be  consistent 
with  cause  made. 

84.  Same — In  ejectment. 

85.  Same — Recital  that  default  was  regu- 

larly entered. 

86.  Taxes  and  interest — Allowance  of. 

87.  Title  to  rents  and  profits — Improper 

adjudication  upon. 

Sec  dlacvssloB  ef  ssatlOM  In  note  Ann. 
Cas.  1913B,  89. 

A>  to   jDdsv>«niB   Kenerall7(  sea  notes 

91  473  and  677  and  notes. 

I.   IN  QENERAIi. 

1.  As  to  coBNtractloii  of  aectlon— Amend- 
mcBt  of  cawplalnt. — Court  la  authorized  hy 
this  section  to  grant  prayer  for  additional 
relief  under  original  complaint  without 
necessity  of  amending  prayer  of  original 
complaint  for  that  purpose  alone. — Kent  v. 
Wllllama,  146  Cal.  3.  11.  79  Pac.  527. 

2.  Same  — ■  Adhrr«*  rlcMelj'  to  rule  Id 
rqiittr>  this  section  of  our  code  does;  that  la 
to  say.  In  case  of  default,  relief  Is  confined 
to  relief  demanded  in  complaint,  as  was 
rule  under  prayer  for  special  relief  tn 
eguity,  while  In  other  cases  It  Is  extended 
to  granting  relief  similar  to  that  granted 
under  prayer  fOr  general  relief  In  chancery 
courts. — Johnson  v.  Folhemus,  99  CaU  S40, 
245,  33  Pac.  908. 

S.  Same — Appllea  to  extent  of  relief  to  be 

granted,  and  not  to  Question  relating  to 


character  in  whtcb  defendant  Is  liable. — 
O'Brien  v.  Ballou,  119  Cal.  318,  394,  48  Pac. 
ISO. 

4.  This  section  Is  but  concise  statement 
of  rule  observed  upon  subject  of  relief  In 
courts  of  equity. — Mock  v.  City  of  Santa 
Rosa,  126  Cal.  830,  342.  68  Pac.  826. 

5t  Sane— -AnthoTlaea  conrt  to  STaat  to 
plaintiff  any  relief  eonalatcnt  with  canae 
made  by  plaintiff,  when  answer  to  com- 
plaint has  been  filed,  and  embraced  within 
Issue.— Poledorl  v.  Newman,  116  Cal.  376, 
377,  48  Pac.  25. 

6.  Same— Does  not  refer  to  any  formal 
part  of  complaint)  court  may  grant  relief 
thereunder  consistent  within  issues  of  com- 
plaint, even  though  such  relief  was  not 
asked  for  la  formal  prayer  at  end  thereof. 
— Security  L.  A  T.  Co.  v.  Boston  S.  R.  F.  Co., 
26  Cal.  418,  68  Pac.  941,  943,  B9  Pac.  296. 

r.  Attachment  —  Complaint  withoat 
prayer,  or  a  aalDclent  prayer,  aa  a  ba«lM. — 

A  complaint  for  money  accompanied  by  an 
affidavit  for  attachment,  is  sumclent  as  a 
basis  for  attachment,  even  though  lacking 
prayer. — 'Hoffman  t.  Pacific  Coast  Construc- 
tion Co.,  37  Cal.  App.  126,  173  Pac.  776. 

8.  Conversion  —  Damasea    In    ezceaa  of 

elnlm, — The  measure  of  damages  for  the 
wrongful  conversion  of  personal  property 
1«  presumed  to  be  (1)  the  value  of  the 
property  at  the  time  of  the  conversion, 
with  interest,  or  (2)  the  highest  market 
yalue  of  the  property  at  any  time  between 
the  conversion  and  the  verdict,  without  In- 
terest, at  the  option  of  the  Injured  party, 
under  the  provisions  of  section  336  of  the 
Civil  Code.  Where  In  an  action  charging: 
conversion  the  defendant  flies  an  answer 
denying  conversion  this  puis  in  Issue  the 
question  of  damages,  not  merely  as  alleged 
in  the  complaint  but  according  to  the  mea- 
sure speclfled  in  the  code;  and  where  the 
case  was  tried  upon  the  theory  that  the 
complainant  was  entitled  to  recover  upon 
whichever  basis  above  set  forth  the  Jury 
should  determine,  and  th^  jury  returns  a 
verdict  in  excess  of  the  amount  of  damages 
claimed  by  the  plaintiff  In  his  complaint, 
this  Is  such  a  case  as  Is  contemplated  In  the 
above  section  and  the  relief  granted  Is 
"embraced  within  the  Issue." — Kimball'  v. 
Swenson,  —  Cal.  App.  — ,  196  Pac.  781,  fol- 
lowing the  doctrine  In  O'Donnell  v.  Kramer, 
66  Cal.  353,  4  Pac.  204;  Johnson  v.  Polhemus. 
99  Cal.  240,  244.  33  Pac.  908;  Title  Ins.  & 
Trust  Co.  V.  Ingersoll,  158  Cal.  474,  480,  111 
Pac.  880. 

Aa  to  Jndsnnent  In  exceaa  of  relief  de- 
manded, see  pars.  JO-14,  this  note, 

9.  Interest  on  Jndgment. — In  entering  a 
Judgment  It  Is  not  necessary  to  declare 
therein  that  It  shall  bear  Interest,  as  It 
bears  interest  at  the  rate  of  seven  per  cent 
per  annum  from  Its  date  by  force  of  the 
law  and  not  by  reason  of  any  declaration  it 


Digitized  by 


Tit.  VIII.  Ch.  I.] 


RKLIKF  WIIBRK  ANSWER  FILED. 


gsso 


may  contain  to  that  effect. — Glenn  v.  Rice, 
174  Cal.  269,  162  Pac.  1020. 

See,  also,  pars.  28,  71,  72,  thia  note. 

Am  to  lnt«re*t  on  award  to  be  entered  In 
JsdviBent.  see  Kerr's  Cyc.  Civ.  Code,  1 192 
aud  note. 

10.  JndKment  —  la  excea*  of  relief  de- 
manded is  not  hereby  made  void  In  a  case 
where  the  relief  given  is  within  the  terms 
of  the  prayer  for  general  relief,  and  Is 
germane  to  the  cause  of  action  stated,  al- 
though It  may  not  be  authorized  by  the  facts 
alleged. — Cohen  v.  Cohen,  150  Cal.  102,  88 
Pac.  267. 

An  to  damaKea  airarded  In  exeeaa  of 
claim,  see  par.  8,  this  note. 

Am  to  Jndeinent  wkere  answer  filed,  see 

pars.  30-35,  this  note. 

Aa  to  Jndsmcnt  wkere  ao  nnnwer  filed, 

see  pars.  66-68,  this  note. 

11.  Being  merely  erroneous,  and  not 
void,  can  not  be  amended  or  modified  as  to 
the  excess  by  the  court  which  rendered  it. 
as  an  act  done  without  Jurisdiction. — Cohen 
V.  Cohen.  150  Cal.  302,  88  Pac.  267. 

It.  Is  not  void  as  to  auch  excess,  and 
can  not  be  collaterally  attacked,  even 
though  there  is  no  prayer  for  general  re- 
lief.—Cohen  V.  Cohen.  180  Cal.  102,  88  Pac. 
267. 

13.  May  be  erroneous  aa  to  the  excess 
and  subject  to  reversal  or  modification  on 
appeal,  but  it  is  not  void,  nor  subject  to 
collateral  attack  on  that  ground. — Cohen  v. 
Cohen.  ISO  Cal.  102.  88  Pac.  267. 

14.  May  be  modified  by  the  court  render- 
ing it  only  by  proceedings  under  section 
473  Code  of  Civil  Procedure,  or  by  proceed- 
ings in  equity. — Cohen  v.  Cohen,  160  Cal. 
102,  88  Pac.  267. 

15.  Hodlfivntlon  of  Jadsaaent, — Where  an 
error  does  not  affect  the  verdict  or  require 
a  new  trial  It  may  and  should  be  corrected 
by  modifying-  the  judgment  so  as  to  con- 
form to  the  verdict,  read  tn  connection  with 
the  pleadings. — Compressed  Air  Machinery 
Co.  T.  West  San  Pablo  Land  &  W.  Co.,  t 
Cal.  App.  361,  366,  99  Pac.  fiSl. 

Aa  to  modlfleatlon  of  jBdsment  to  meet 
adnUaaiOBnt  see  par.  37,  this  note. 

Aa  to  iBi>dlllcntIon.  etc.,  of  Jndsmentt  see. 

ante.  !  473  and  note, 

11.    RELIEF  WHERE  ANSWER  FILED. 

IC  Action  for  iccotoit  of  atock,  or  Its 
vnloc — Where  prayer  of  complaint  In  ac- 
tioD  upon  alleged  breach  of  contract,  by 
which  contract  defendant  agreed  to  pur- 
chase mine  for  Joint  benefit  of  himself  and 
pta  ntlff.  complaint  praying  for  Judgment 
against  defendant  for  possession  of  certain 
shares  of  stock  fn  mine,  or  value  thereof  in 
,  event  possession  could  not  be  had  In  sum  of 
stated  amount,  and  where  complaint,  as 
amended,  after  setting  out  facts  showing 


that  plaintifT  was  entitled  to  stock  under 
contract,  demanded,  etc.,  and  averred  dam- 
ages, verdict,  and  Judgment  for  such  sum, 
held  to  be  within  facts  In  issue,  and  such  as 
plaintiff  was  entitled  to,  irrespective  of 
prayer  of  complaint,  where  evidence  was 
sufficient  to  uphold  such  Judgment. — DennU 
son  T.  Chapman.  106  Cal.  447.  464,  39  Pac. 
61. 

17.  Actlom  to  determine  wntcr-rlck^- 
Clnlm  contested.— PmyMT  not  naklns  Jnds- 
ment  as  to  ownerskip. — In  a  case  in  which 
the  plaintiff  alleged  ownership  and  posses- 
sion of  a  described  tract  of  land,  together 
with  the  right  to  construct  and  maintain 
a  reservoir  at  a  designated  place,  and  a 
right  of  way  thereto  and  therefrom,  and  the 
complaint  of  the  defendant  was  answered 
putting  all  the  allegations  In  issue,  where 
the  prayer  did  not  specifically  ask  for  Judg- 
ment as  to  the  ownership  of  the  water- 
right  the  court  had  power,  under  the  pro- 
visions of  the  above  section  to  adjudge  as 
to  ownership  of  the  water-right  and  to  de- 
clare that  a  certain  instrument  In  writing 
executed  by  a  named  party,  to  the  defend- 
ant, and  set  out  fn  the  complaint,  conveyed 
no  right,  title  or  interest  in  said  water- 
right,  reservolr-slte,  and  right  of  way. — 
Potter  Hauffman  Land  &  Live  Stock  Co.  v. 
WItcher,  —  Cal.  App,  — ,  191  Pac  725. 

IS.   In  contested  cases  the  demand  in  the 

prayer  of  the  complaint  does  not  limit  the 
right  of  a  recovery,  and  the  court  may 
grant  the  plaintiff  any  relief  consistent  with 
the  case  made  by  the  complaint  and  em- 
bracd  within  the  Issues,  although  such  re- 
lief Is  not  specifically  prayed  for,  under 
the  provisions  of  the  above  section. — Potter 
Hauffman  Land  &  Live  Stock  Co.  v. 
WItcher,  —  Cal.  App.  — ,  191  Pac.  726,  fol- 
lowing the  doctrine  In  Hurlbutt  v.  N.  W. 
Spaulding  Saw  Co.,  93  Cal.  66,  34  Va.c.  7s6; 
Zellerbach  v.  Allenberg,  99  Cal.  67,  '33  Pac. 
786;  Dennlson  v.  Chapman,  106  Cal.  447.  39 
Pac.  61;  Poledorl  v.  Newman,  116  Cal.  376. 
48  Pac.  326;  Faulkner  v.  First  Nat.  Bank, 
130  Cal.  268.  62  Pac.  463;  Title  Insurance  & 
Trust  Co.  v.  Ingersoll,  58  Cal.  474.  11  Pac. 
360;  Fox  v.  Hall.  164  Cal.  287.  128  Pac.  749; 
Cassinella  v.  Allen,  168  Cal.  667,  144  Pac. 
746:  Murphy  v.  Stelllng,  8  Cal.  App.  702.  97 
Pac.  672;  Halght  v.  Stewart,  36  Cal.  App. 
614,  172  Pac.  769. 

10.  Amonnf  of  reconpntent  —  To  wblch 
plaintiff  may  In  fntnre  be  entitled  can  not 

be  determined  by  Judgment  in  action,  es- 
pecial object  of  which  was  to  cancel  mort- 
gage and  permitting  only  relief  that  deed 
be  reformed  so  as  to  express  real  inten- 
tion of  parties  with  reference  to  property 
to  be  Included  therein.— Hoffman  v.  Klrby, 
136  Cal.  26.  30,  68  Pac.  321. 

20.  Asking  greater  meoanre  of  relief 
tkan  entitled  te — BITect  of. — Fact  that  plain- 
tiff asks  for  greater  measure  of  relief  than 
he  is  entitled  does  not  Justify  court  in  re- 
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fusing  to  award  auch  relief  aa  facta  war- 
rant, and  court  should  not,  where  Interest 
of  plaintiff  as  against  defendant  can  be  de- 
termined In  action,  Bummarlly  dismiss 
plaintiff  from  ita  forum  without  any  re- 
lief upon  Judgment  without  prajadlce  to 
subsequent  action. — ^Bell  v.  Solomons.  148 
Cal.  59,  63,  76  Pac.  649. 

SI.  Caaae  mast  be  adJudKCil  by  Imdcb— 
An  maAe  by  vleadlNBs  and  aubmltted  to 
Jury,  and  where  there  la  answer,  plaintiff 
Is  entitled  to  any  relief  that  la  consistent 
with  case  made  by  complaint  and  within 
Issues. — Reiner  v.  dchroeder,  144  Cal.  411, 
416,  80  Pac.  617. 

Aa  to'  iMves  made  eoatNlll«K<  eee  par. 
29.  this  note. 

23.  Cbamcter  of  nn^vdy  — How  deter- 
mined.— Circumstance  that  court  of  law  can 
try  questions  of  fraud  and  forgery,  as  well 
as  court  of  equity,  and  that  either  court  of 
equity  or  court  of  law  can  hear  and  deter- 
mine any  issue  or  fact  which  la  presented 
for  adjudication  in  proceeding  properly  be- 
fore court,  has  no  weight  in  determining 
whether  or  not,  upon  particular  state  of 
facta,  remedy'  Is  legal  or  equitable. — Angus 
V.  Craven,  ISS  Cal.  691,  698,  64  Pac.  1091. 

SS.    Cemplalnt  for  deceit— Snneleney  of< 

— Where  complaint  alleges  in  effect  that 
plaintiff  was  induced  to  purchase  property 
by  false  representations  of  defendant,  which 
defendant  knew  to  be  false  and  which  were 
made  by  him  with  Intent  to  deceive,  and 
there  Is  no  flnding  that  defendant  knew 
representations  to  be  untrue  or  that  he  had 
any  reasonable  ground  for  believing  them 
to  be  true,  or  that  his  deception  of  plaintiff 
was  wilful,  and  result  is  therefore  same  as 
though  complaint  were  insufflclent  to  show 
fraud  or  deceit;  held,  that  where  facts 
alleged  and  found  are  such  as  to  entitle 
plaintiff  to  relief  on  any  ground,  complaint 
is  sufflclent  Independently  of  alleged  fraud. 
—Hoffman  v.  Klrby,  186  Cal.  26,  29,  68  Pac. 
S2I. 

24.  Decree — As   to   rcqn  Ir  em  en  ta  of. — A 

decree  should  be  definite  and  certain,  and 
grant  no  greater  relief  than  that  authorized 
by  complaint. — Ellis  v.  Rademacher,  126  Cal. 
S66.  560,  68  Pac.  178. 

25.  Same— Directing  of  real  prop- 
erty In  action  relating  to  such  real  prop- 
erty may  be  made  by  court,  though  such 
relief  was  not  prayed  for  in  original  com- 
plaint, and  decree  directing  sale  held 
within  the  issues  embraced  In  pleadings 
upon  new  trial.— Kent  v.  San  Francisco  fiav. 
Union,  130  Cal.  401,  406,  62  Pac.  620. 

20.  Same — In  action  for  apeciflc  perform- 
ance of  contract  grants  more  relief  than  is 
authorized,  where  it  directs  one  party  to 
specifically  perform  the  contract  while  It 
does  not  so  direct  other  party,  and  where  It 
is  made  duty  of  one  to  perform  contract, 
without  refvreuce  to  payments  of  considera- 


tion by  other  in  performing  covenants  of 
contract  on  his  part,  and  where  It  enjoins 
owner  of  property  from  selling  and  con- 
veying Interest  therein,  without  regard  to 
qu^tion  as  to  whether  or  not  purchaser 
complies  with  his  part  of  contract. — Ellis 
T.  Rademacher,  126  Cal.  666,  669,  68  Pac. 
178. 

37.  Foncloswe— Aa  to  review  of  Tarl- 
ona  facta  held  to  be  embraced  within  Issues 
In  complaint  In  foreclosure,  see  Johnson  v. 
Polhemus,  99  Cal.  240,  2(0,  247,  33  Pac.  908. 

ZS,    iBlercsC  on  contract  and  iodgment. — 

Where  contract  Is  set  out  in  complaint, 
accruing  Interest  thereon  and  Interest  on 
Judgment  are  embraced  within  issue,  not- 
withstanding they  were  not  Included  in 
prayer. — Lane  v.  Olnckauf,  28  Cal.  288,  896. 
87  Am.  Dec.  121. 

See,  also,  pars.  9,  71,  72,  this  note. 

28.  lamea  Hade  control. — Where  an  an- 
swer Is  filed  the  Jurisdiction  of  the  court  to 
grant  any  particular  relief  does  not  depend 
upon  the  prayer  of  the  complaint  but  upon 
the  Issues  made  by  the  pJeadings. — Murphy 
V.  StelUng,  8  Cal.  App.  702,  707,  97  Pac.  672. 

Aa  to  eanae  to  be  ndjndved  br  laanea  an 

made  In  the  pleadings,  see  par.  21,  this  note. 

80.  Judgment — Aa  to  In  action  to  qnlet  ti- 
tle.— Where  plaintiff  distinctly  claimed  ow- 
nership and  right  of  possession,  and  prayed 
that  he  be  adjudged  to  be  such  owner, 
though  as  is  usual  In  complaints  to  quiet 
title  he  did  not  allege  that  defendant 
claimed  same  Interest  In  land  nor  did  he 
call  upon  defendant  to  set  forth  his  title, 
but  defendant  met  complaint  by  denial  of 
plaintiff's  ownership  and  assertion  of  title 
in  himself,  court  properly  may  adjudge 
plaintiff  to  be  owner  and  entitled  to  posses- 
sion, under  Issues  thus  formed  after  trial 
and  general  verdict  in  plaintiff's  favor. — 
Reiner  v.  Schroeder,  146  Cal.  411.  416,  SO 
Pac.  617. 

As  to  Jndgmeat  In  excess  of  amount 
elaimed,  see  pars.  8,  10-14,  this  note. 

Aa  to  modification  of  ladgmcnt,  see  par. 
IB,  this  note. 

81.  Same — Aa  to  municipal  bondn. — As  to 

judgment  decreeing  unlawful  disposal  of 
municipal  bonds  and  proceeds  thereof  by 
olllcers  liable  for  payment  to  municipality 
of  the  value  of  such  bonds,  held  proper,  and 
within  Issues  In  action  brought  to  cancel 
and  have  declared  void,  municipal  contract 
for  construction  of  water  works,  to  prevent 
construction  thereunder,  to  have  bonds  is- 
sued by  city  returned  to  treasury,  and  to 
prevent  any  disposal  of  them  otherwise 
than  for  moneys  to  be  paid  into  treasury  to 
end  that  neither  bonds  nor  their  proceeds 
should  be  used  In  payment  of  work  and 
materials  done  and  furnished  under  void 
and  fraudulent  contract. — See  Mock  v.  City 
of  Santa  Rosa,  126  Cal.  330,  338,  341,  58  Pac 
826. 
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33.  Same  —  For  money  may  ba  given 
where  answer  presented  an  Issue  thereon, 
althougli  complaint  did  not  aver  any  money 
due. — O'Donnell  t.  Kramer,  66  Cal.  353,  4 
Pac.  204. 

Am  to  In  excesa  of  amount  claimed,  see 

pars.  8.  10-14,  this  note. 

33.  Same— For  value  at  peraoaal  prop- 
erty, rather  than  Ita  possession,  held  to  be 
proper  where  action  was  for  rescission  of 
contract,  on  grounds  of  false  representation, 
and  return  of  property  to  defendant,  that 
defendant  took  possession  of  property  re- 
ceived by  plaintiff,  and  that  written  obllgra- 
tion  be  canceled  and  delivered,  and  for 
money  judgment. — Stewart  v.  Holllngs- 
worth.  189  Cal.  177,  179,  81  Pac.  936. 

34.  Same — For  reconveyance  of  property 
fraudnlently  obtained. — Where  suit  was 
brought  to  annul  deeds  on  grounds  of  undue 
inSuence  and  fraud,  there  being  no  attempt 
on  part  of  plaintiffs  prior  to  flllng  of  com- 
plaint  to  rescind  deeds  In  question,  nor  to 
restore  consideration  received,  and  where 
Judgment  required  surrender  upon  payment 
of  sums  of  money  as  conditions  of  conver- 
anee  to  plaintiff,  held  that  such  relief 
granted  by  court — namely,  reconveyance  on 
terms  Imposed  by  Judgment — was  appropri- 
ate to  case,  and  was  Justified  by  facts  al- 
leged in  complaint  and  by  prayer  for  gen- 
eral relief,  and  that  rigid  rules  relating  to 
rescission  apply  only  to  rescission  to  be 
effected  by  acts  of  parties,  power  of  court 
of  equity  to  cancel  contract  being  of  much 
wider  scope  and  Its  exercise  governed  by 
other  principles. — More  T.  Uore,  ISS  CaL 
489,  493,  65  Pac.  1044. 

SS.  Same— Rendered  for  transfer  and  de- 
livering up  of  eliarca  of  atock  la  substan- 
tial compliance  with  this  section  where 
complaint  sets  forth  all  facts  concerning 
stock,  even  though  formal  prayer  of  com- 
plaint omits  all  mention  of  such  stock. — 
Security  It.  *  T.  Co.  v.  Boston  S.  R.  F.  Co., 
Its  Cal.  418.  58  Pac.  »41.  948,  69  Pac.  896. 

ML  Mistake  aa  to  term  of  remadj^^itcet 
of. — ^Action  can  not  fall  because  plaintiff 
has  made  mistake  as  to  form  of  remedy. 
If  cause  which  he  states  entitles  him  to  any 
remedy,  either  legal  or  equitable,  his  com- 
plaint is  not  to  be  dismissed  because  he  has 
not  prayed  for  Judgment  to  which  he  is  not 
entitled.  He  can  be  sent  out  of  court  only 
when  his  facts  entitle  him  to  no  relief, 
either  at  law  or  in  equity. — Walsh  v.  Mc- 
Keen,  75  Cal.  519,  622,  17  Pac.  673.  See  Grain 
V.  Aldrich,  38  Cal.  614,  520,  99  Am.  Dec.  423. 

3T.    HodlBvatlon    of  Judgment— To  meet 

admissions. — Where  plaintlft,  in  complaint 
in  action  for  divorce,  prayed  for  allowance 
to  her  of  one  hundred  dollars  per  month 
for  her  permanent  support,  and  defendant, 
In  his  denial,  admitted  this  averment,  there 
being  no  issue  upon  fact,  court  erred  in 
flnding  for  plaintiff  in  sum  of  one  hundred 
and  fifty  dollars  per  month,  and  Judgment 


for  latter  amount  was  modified  so  as  to  re- 
duce amount  to  sum  prayed  for  In  com- 
plaint, and  as  so  modified  Judgment  af< 
firmed. — Benton  v,  Benton,  122  Cal.  896,  898, 
65  Pac.  152.  See  Burnett  v.  Stearns,  88  Cal. 
468;  Oregory  v.  Nelson.  41  CaL  878;  Sllvey 
V.  Neary,  69  CaL  97. 

See,  also,  par.  16,  this  note. 

88.  Honanlt — Grautlng  aa  to  proper  party 

— BmKr.~Where  an  action  is  commenced  by 
the  stockholders  of  a  corporation,  eueing 
on  behalf  of  the  corporation  for  the  pur- 
pose of  setting  aside  certain  resolutions 
adopted  by  the  company's  board  of  direc- 
tors, whereby  such  board  rescinded  a  trans- 
fer to  another  corporation  certain  shares  of 
the  capital  stock,  and  an  answer  is  Hied 
to  the  complaint  putting  the  allegation  In 
laaue,  the  court  may,  under  the  provisions 
of  the  above  section,  grant  to  the  plaintiff 
any  relief  consistent  with  the  oase  made 
by  the  complaint  and  embraced  within  the 
Issues;  and  where  the  court  grants  a  non- 
suit as  to  one  of  the  parties  who  is  a  proper, 
although  not  a  necessary,  party  defendant, 
this  will  be  error. — Young  v.  New  Pedrera 
Onyx  Co.,  —  CaL  App.  — ,  192  Pac  S6. 

SA,  OmfiWilon  of  pnjer  —  Reliof  to  be 
vrantad— Statatory  provfriona^ — ^In  view  of 
the  provisions  of  the  above  section,  the 
plaintiff  In  an  action  majr  have  some  relief, 

although  the  complaint  omits  the  prayer 
for  the  relief  demanded,  as  required  in  sec- 
tion 426,  ante,  where  issue  has  been  raised 
by  the  answer  filed. — Hoffman  v.  Pacific 
Coast  Const.  Co.,  37  Cal.  App.  125,  173  Pac. 
776,  following  the  doctrine  in  Johnson  v. 
Polhemus,  99  Cal.  240,  244,  33  Pac.  908; 
Woods  Central  Irr.  Ditch  Co.  v.  Porter 
Slough  Ditch  Co.,  178  CaL  149.  169  Pac.  427, 
Murphy  v.  Stelling,  8  CaL  App.  708.  97  Pac. 
872,  approving  Donovan  v.  McDevltt,  86 
Mont  61,  92  Pac.  49. 

40.  Prayer  of  complaint— Coatrola*  wlica. 

— Where  the  defendant  by  his  answer 
raises  no  Issue  as  to  the  amount  claimed  to 
be  due  and  unpaid,  the  rule  applicable  to 
one  not  answering,  that  is.  that  no  more 
than  is  demanded  can  be  recovered,  applies 
to  one  admitting  such  allegation. — Brown 
v.  Caldwell.  13  CaL  App.  29,  32,  108  Pac.  874. 

41.  Same — Construction  at. — The  prayer 
in  complaint  must  receive  reasonable  inter- 
pretation, and  is  to  be  construed  with  ref- 
erence to  purposes  and  nature  of  action. — 
Brooks  v.  Carpentier,  53  Cal.  287.  288. 

42.  Same — For  general  relief. — In  courts 
of  equity  rule  la  universal  that  under  prayer 
for  general  relief  no  relief  can  be  granted 
beyond  that  which  is  authorized  by  facts 
stated  In  bill;  and  to  same  eftect  Is  our 
statute. — Carpentier  v.  Brenham,  60  Cal. 
649,  662;  Oliver  v.  Blalr,  2  CaL  Unrep.  564,  8 
Pac.  612,  613. 

43.  Same— May  t«  dlaregardedt  wkea. — 

The  prayer  of  the  complaint  may  be  dis- 
missed from  notice  where  there  Is  answer 
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In  case,  and  court  Is  required  to  look  to 
case  made  by  complaint  and  embraced 
within  the  issue. — Johnson  v.  Polhemua,  99 
Cal.  240,  244,  33  Pac.  908. 

44.  Rcllet  —  Granted  apea  fact*  within 

the  iunea  and  entitling  to  Judgment,  Irre- 
apectWe  of  prayer  of  complaint,  provided 
always  evidence  ia  sufficient  to  uphold  the 
Judfrment. — ^Dennisoa  t.  Chapman,  lOB  Cal. 
447,  464,  SB  Pac.  61. 

45.  Same— CoBMlatent  with  caa«c — Abate- 
Hcat  of  nalraaec. — Where  complaint  al- 
leged, and  court  found,  that  nuisance 
ezlated,  and  was  continuous,  the  answer 
denying  all  material  allegations  of  com- 
plaint, and  judgment  was  rendered  enjoin- 
ing defendants  from  continuingr  nuisance 
complained  of,  ordering  that  same  be 
abated,  and  that  plaintiff  recover  sum  of 
one  hundred  dollars  damages  and  costs; 
held  that  rbUef  granted  was  consistent  with 
case  made  by  complaint  and  embraced 
within  issues,  and  entirely  proper,  al- 
though prayer  of  pleading  did  not  expressly 
ask  for  Issuance  of  injunction,  yet  It  asked 
"that  said  nuisance  be  abated." — Sullivan  v. 
Royer.  72  Cal.  248.  249,  1  Am.  St.  Rep.  61,  13 
Pac.  66B. 

49,  gate  ■Cowrt  la  anth«rlae<  to  grmnt 
muT  relief  coulatcat  with  caoac  nade,  and 

embraced  wltbln  Issues,  although  not 
specifically  prayed  for. — Zellerbach  v.  Allen- 
berg,  99  CaL  67,  68,  33  Pac.  786;  More  V. 
Finger,  128  Cal.  313,  318,  60  Pac.  933.  See 
GImmy  v.  Glmmy,  22  Cal.  633;  Scott  v. 
Sierra  L.  Co..  67  Cal.  71.  75.  7  Pac.  131;  Hurl- 
butt  V.  Spauldlng  S.  Co.,  98  Cal.  66.  28  Pac. 
796;  More  V.  Finger,  128  Cal.  813,  318,  60 
Pac.  933. 

47,  Court  can  not  grant  any  relief  ex- 
cept such  as  consistent  with  case  made  by 
complaint  and  embraced  within  issues,  and 
where,  in  action  brought  to  obtain  decree 
enjoining  defendants  from  discharging  de- 
bris from  mineral  lands  into  Sweetland 
Creek  and  Yuba  River,  court  inserted  in  de- 
cree provisions  relating  to  use  of  defen- 
dants' water  supply  on  other  lands  than 
those  of  defendants  and  right  relating  to 
selling,  etc.,  of  defendants'  mine,  etc..  Judg- 
ment will  be  modified  by  striking  out  such 
portions  as  are  not  embraced  within  the 
issues. — County  of  Tuba  v.  Kate  Hays  M. 
Co.,  141  Cal.  SCO,  366,  74  Pac.  1049. 

48.  Same— Conrt  can  not  yrant  any  re- 
lief not  warranted  by  averment*  of  com- 
plaint, whether  allegations  of  complaint  are 
admitted  by  legal  effect,  silence  of  party, 
or  by  written  answer. — Ellla  v,  Rademacher, 
125  Cal.  656,  657,  66  Pac.  178.  See  Hicks  v. 
Murray.  43  Cal.  615;  Carpentler  v.  Brenham, 
60  Cat  649.  661;  Cummlngs  v.  Cummlngs,  76 
Cal.  434,  441.  17  Pac.  441. 

40.  Same — Not  measured  by  exact  aver- 
wcntM. — "Relief  consistent  with  case"  Is  not 
required  to  be  measured  by  exact  aver- 
ments In  complaint,  as  where  in  action 


brought  to  correct  defective  certificate  of 
acknowledgment  of  deed  of  conveyance  by 
married  woman,  complaint  sets  forth  con- 
veyance and  its  proper  acknowledgment  to 
notary,  and  alleges  omission  of  notary  In 
afllxlng  certificate  certifying  as  to  separate 
examination  of  wife;  and  issue  was  taken 
by  defendant  upon  several  averments  of 
complaint,  and  court  rendered  Judgment  In 
favor  of  plaintiff,  and  authorized  correc- 
tion of  certificate  with  restect  "that 
grantor  did  not  wish  to  retract  her  execu- 
tion of  deed,"  held  that  such  relief  was 
consistent  with  case  made  by  complaint.,  and 
embraced  within  issue. — Poledorl  v.  New- 
man, 116  Cal.  376,  377,  48  Pac.  26. 

ttO.  Same — Relief  sranted — In  action  for 
conversion,  where  defendant  filed  answer, 
held  consistent  with  case  made  by  complaint 
and  embraced  within  Issues.— McDonald  T. 
McConkey,  57  Cal.  326,  326. 

Bl.  Same — Same — Which  la  >earcat  pom~ 
•Ible  approach  to  ■  peel  Be  prayer  of  com- 
plaint. Is  consistent  with  case  made  under 
complaint,  and  authorized  by  prayer  for 
general  relief. — Mock  v.  City  of  Santa  Rosa, 
126  Cal.  330.  342.  58  Pac.  826. 

B2.  Relief  demanded— Doea  not  charac- 
terise action  or  limit  plaintiff  In  respect  to 
remedy  which  he  may  have. — Angus  v. 
Craven,  132  Cal.  691,  698,  64  Pac.  1091.  See 
Walsh  V.  HcKeen,  76  CaL  619,  621,  622,  17 
Pac.  673. 

BS.    Relief  In  case*  of  frand — In  scncral. 

— Rescission  Is  only  one  of  remedies  In 
cases  of  fraud  and  In  cases  where  real  or 
personal  property  is  fraudulently  obtained 
most  common  and  familiar  relief  granted 
by  court  of  equity  la  to  conv«rt  party  guilty 
of  fraud  Into  trustee. — ^Uore  v.  More,  133 
Cal.  489,  49S.  66  Pac.  1044.  See  Field  v. 
Austin,  131  CaL  S79,  382,  63  Pac.  692. 

S4.  Rcmoral  of  tmatce. — Court  has  right 
to  remove  trustee,  and,  where  necessary, 
to  appoint  another  in  his  place,  under  com- 
plaint setting  up  trust,  and  all  facts  con- 
nected with  It.  alleging  that  trustee  had 
violated  and  repudiated  his  trust,  that'  he 
had  used  trust  property  for  his  own  benefit, 
and  that  he  was  unfit  person  to  be  trustee, 
where  Issues  were  Joined,  and  trial  had 
upon  these  averments. — Schlessinger  v. 
Mallard,  70  Cal.  S36,  384.  11  PaC.  728. 

65.  Rtcht  to  recover  —  Dependent  upon 
prayer. — The  right  to  recover  upon  agree- 
ment depends,  where  there  Is  answer  In 
case,  not  upon  prayer  of  complaint,  but 
upon  scope  of  pleading  and  Issues  made,  or 
which  might  have  been  made  under  It. — 
Johnson  v.  Polhemus.  99  Cal.  240.  245,  33 
Pac.  908. 

06.    Stoclc holder*— Recovery  affainat, — As 

to  recovery  against  defendants  as  holders 
of  stock,  whether  original  subscribers 
thereto  or  not,  and  averments  of  complaint 
broad  enough  to  Justify  such  recovery,  see 
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Talare  Bav.  Bank  t.  Talbot,  111  Cal.  45,  48, 
<S  Pac.  172. 

57.  Sopreme  eoart  will  modlfr  Jadsmeiit 
— Bj-  HtrlklBK  out  parts  thereof  where  re- 
lief g:ranted  1b  beyond  Issues  embraced  In 
complaint,  and  as  ao  modified  Judgment  may 
be  permitted  to  stand. — County  of  Yuba  v. 
Kate  Hays  M.  Co.,  141  Cal.  360,  S66,  74  Pac. 
1049. 

in.  RELIEF  WHERE  HO  ANSWER 
FILED. 

08.  Allowaaee  for  eonnacl  f eew  ■  In  fore- 
elo»are  aellon*  upon  default,  can  not  be 
Riven  under  prayer  of  greneral  relief  that 
mortgaged  premises  be  sold,  and  proceeds 
applied  to  amount  found  due,  etc.,  where 
mortgage  provided  that  in  event  of  fore- 
closure  mortgagee  might  retain  from  pro- 
ceeds of  sale  costB  and  charges  of  suit,  "In- 
cluding counsel  fees  at  rate  of  —  per  cent," 
and  where  prayer  did  not.  In  terms,  ask 
award  of  counsel  fees. — Brooks  t.  Foring- 
ton,  117  Cal.  219,  220,  42  Pac.  107S. 

08,  Same — Not  '"coata  of  aalt." — Counsel 
fees  In  foreclosure  suit  can  not  be  allowed 
under  demand  therein  "for  costs  of  suit." — 
Brooks  V.  Forlngton,  117  Cal.  219.  221,  48 
Pac.  1071.  See  Prescott  v.  Grady,  91  Cal. 
518.  27  Pac.  766. 

M.  CoBNtmetlon  of  aect Ion— Relief  to  be 
awarded  plaintiff. — This  section  regulates 
the  granting  of  a  Judgment  upon  default; 
It  limits  the  relief  which  may  be  awarded 
against  a  defendant  who  does  not  appear, 
and  that  Is  Its  sole  purpose. — Casslnella  ▼. 
Allen.  168  Cal.  677.  144  Pac.  746. 

61.  That  a  court  of  equity  will  give  re- 
lief by  way  of  money  damages  where,  for 
any  reason  the  equitable  relief  sought  can 
not  be  granted  Is  applicable  only  to  where 
the  relief  granted  Is  not  Inconsistent  with 
the  complaint  and  not  outside  the  issues. — 
Simmons  t.  Simmons.  166  Cal.  4S8.  1S7  Pac. 
20. 

VS.  CttOTeraDce  to  receiver. — Where  de- 
cree directs  that  property  be  conveyed  to 
receiver,  and  such  relief  Is  clearly  In  excess 
of  relief  asked.  Judgment,  where  there  Is  no 
answer,  will  be  reversed. — Foley  v.  Foley. 
120  CaL  88.  48,  66  Am.  St.  Rep.  147.  62  Pac. 
122. 

4S.  Decree  pro  ccnfcMa — la  cfioltTt  ef- 
fect •(  is  only  to  conclude  party  as  to  aver- 
ments in  blU  and  does  not  amount  to  a  con- 
feaslon  of  any  fact  not  alleged  In  If.  and  this 
Is  rule  found  In  thfa  section^— Savings  ft  !<■ 
Soe.  V.  Horton,  68  Cal.  105,  106,  oltlnr  De 
Leuw  T.  Neely,  71  Bl.  478. 

M.  Baaie  — la  dlTorce  — No  prayer  for 
•llMray — Power  of  eoart.^ — In  an  action  for 
a  divorce  where  the  wife's  complaint  does 
not  contain  a  prayer  for  alimony,  and  con- 
tains no  allegations  upon  whlob  to  base 


such  a  prayer,  under  the  provisions  of  the 
above  section  the  trial  court  has  power,  on 
default  made  by  the  defendant  to  provide. 
In  Its  Interlocutory  decree,  for  the  payment 
of  alimony. — ^Bennett  v.  Bennett,  . —  Cal. 
App.  — ,  194  Pac.  603,  following  doctrine  In 
Foley  V.  Foley,  120  Cal.  42,  65  Am.  St.  Rep. 
147,  62  Pac.  122;  Benton  Bepton,  122  Cal. 
395,  55  Pac.  162;  Staacke  T.  Bell,  126  Cal. 
809,  67  Pac.  1012;  Cohen  V.  Cohen,  160  Cal. 
99.  11  Ann.  Cas.  520,  88  Pac.  267. 

«5.    ExceaalTC  relief — Decree  grantlaK.^ — 

Judgment  rendered  granting  excessive  re- 
lief is  act  of  court,  and  not  of  Judgment  of 
creditor,  and  action  will  not  lie  to  quash 
execution  and  to  perpetually  enjoin  collec- 
tion of  Judgment  upon  ground  that  it  was 
obtained  by  fraud;  there  being  no  promise, 
misrepresentation,  or  understanding  be- 
tween parties  outside  of  the  record,  by 
which  defaulting  defendants  against  whom 
excessive  Judgment  was  rendered  were  de- 
ceived or  misled  In  any  way. — Murdock  v. 
De  Vrles,  87  Cal.  627,  628. 

A*  to  jadKBCat  Id  exceM  of  damwca 
claimed  !■  aetlen  tor  cenTersioa  where 
■n  aaawcr  Med,  see  par.  8,  this  note. 

Aa  to  jBdgBieiit  1m  exccee  of  deatand  sen. 
erally  wkere  awwer  flled,  see  pars.  10-14, 
this  note. 

66.  flame— Excessive  Judgment  where  no 
answer  filed,  effect  of. — Judgment  rendered 
by  court  In  cause  in  which  it  had  Jurisdic- 
tion of  subject-matter  and  of  person, 
even  though  It  might  exceed  measure  of  re- 
lief demanded  In  complaint,  and  no  answer 
had  been  filed,  would  not  be  void  for  that 
reason,  hut  erroneous  merely,  as  provisions 
such  as  contained  In  this  statute  have  no 
application  to  question  of  Jurisdiction. — 
Chase  t.  Christiansen,  41  Cal.  263,  266. 

67.  Same— Fraad  can  mot  be  predicated 

upon  fact  that  plaintiff  obtained  more  relief 
from  court  than  he  was  entitled  to  take  by 
his  action  In  view  of  fact  that  defendants 
had  llled  no  answers.  Of  such  act  nothing 
more  can  be  predicated  than  that  plaintiff 
had  obtained  erroneous  Judgment,  which 
will  be  reversed  or  modified  on  appeal,  or 
possibly  one  which  la.  pro  tanto,  absolutely 
TOld. — Murdock  v.  De  Vrles.  37  Cal.  527,  628. 

«8.  Save— Prayer  that  "alP'  defendants 
convey  quantity  of  land  sufficient  In  aggre- 
gate to  make  up  total  amount  claimed,  de- 
cree dismissing  action  as  to  two  defend- 
ants, and  that  other  defendant  convey  to 
plaintiff  whole  amount  claimed,  held  not  to 
be  granting  of  relief  In  excess  of  that 
prayed  for,  where  default  was  entered,  as 
obvious  meaning  of  prayer  was  that  defend- 
ants, or  such  of  them  as  should  be  adjudged 
to  have  Interest  In  land  which  was  subject 
to  plalntlETs  right,  should  be  required  to 
convey. — Brooks  t.  Carpen^iar,  68  Cal.  287, 
289. 
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•S.  Smmn  —  Atmmdr  asaburt  Jadcmmit 
Cvantiiii;  more  relief  tkan  platatilC  la  ««« 
titled  to  under  complaint,  In  caaes  of  de- 
fault. Is  by  appeal,  whereas  if  Judgment  be 
void  upon  its  face,  defendant,  in  addition, 
has  remedy  by  motion  at  any  time  in  court 
which  Judgment  was  rendered. — Murdock  v, 
De  Vriea,  37  Cal.  527,  528.  See  Chlpman 
Bowman.  14  Cal.  157,;  Logan  v.  HlUegass,  18 
Cal.  200;  Bell  v.  Thompson.  19  Cal.  706;  San- 
chez V.  Carriaga.  31  Cal.  170. 

TO.    Forrclovare  ot  moTtgage— -Decree  In. 

—Under  rule  that  where  Judgment  is  taken 
In  case  by  default,  decree  can  give  no  relief 
beyond  which  Is  demanded  in  bill,  Judgment 
Is  erroneous  that  decrees  sale  of  property 
Id  manner  differing  from  that  prescribed 
in  statute  for  sales  of  real  property  under 
execution,  where  complaint  simply  asks 
foreclosure  of  mortgage  and  sale  of  prop- 
erty to  satisfy  Judgment. — Kaun  t.  Reyn- 
olds, II  Cal.  14.  19. 

Tl.  Same  —  Same  —  Detaalted  taxe*  — 
Prayer  gortnm  recovery. — In  a  case  In  which 
an  action  Is  brought  to  foreclose  a  mort- 
gage because  of  default  in  paying  the  taxea 
upon  the  land,  in  which  the  plaintiff  prayed 
Judgment  against  the  default  for  the  sum  of 
promissory  note  secured  with  interest 
thereon  at  seven  per  cent  from  estate  of 
date,  and  for  the  sum  of  money  paid  as 
taxes  from  a  named  date  to  a  named  date, 
followed  by  a  demand  for  attorney's  fees, 
costs,  order  of  sale,  etc.,  and  on  default 
Judgment  rendered  for  a  greater  sum  than 
asked  for  In  the  prayer  authorized  this 
constitutes  such  error  as  will  require  the 
reversal  of  the  Judgment. — Von  der  Kuhlen 
V.  Hegel,  —  Cal.  App.  — .  196  Pac.  913. 

72.  IntcreNt  apon  demand  —  Error  In 
prayer. — Where,  by  error  In  complaint, 
plaintiff  demands  Judgment  for  precise  sum 
due,  including  interest,  and  does  not  ask 
interest  from  time  of  filing  complaint  until 
entry  of  Judgment,  but  only  that  Judgment 
shall  bear  Interest.  Judgment,  strictly 
speaking,  where  defendant  defaults.  Is  er- 
roneous in  including  interest  from  date  of 
flllng  complaint  Instead  of  from  date  of 
Judgment,  and  will  be  modified  as  to  such 
excess. — Qage  v.  Rogers,  20  Cal.  91,  92. 

See,  also,  pars.  9,  28,  this  note. 

78.  Judgment  for  Interest  upon  a  de- 
fault can  not  be  maintained  in  the  absence 
of  any  allegation  with  reference  thereto,  or 
from  which  claim  of  Interest  could  be  Im- 
plled.— First  State  Bank  v.  Blacklnton,  18 
Cal.  App.  141,  118  Pac.  811. 

T4.  Intcadmeats— la  ftivar  at  regmlarlty 
•f  Jndgnieatt  and  where  cause  is  appealed 
on  Judgment -roll,  with  no  bill  of  exceptions 
or  statement,  and  nothing  to  show  that  ap- 
pellant ever  asked  for  any  other  or  further 
relief  than  that  which  he  prayed  for  and 
received,  appellant  can  not  complain.— Treat 
r.  Dorman,  100  Cal.  628,  626,  SS  Pac.  86. 


TO.  Jadgmeat  by  defanit — Can  not  give 
any  relief  la  exeeae  of  that  dcnMadcd  in 

complaint. — Ellla  v.  Rademacher,  126  Cal. 
556,  557,  68  Pac.  178.  See  Raun  v.  Reynolds. 
II  Cal.  14.  19;  Lamping  &  Co.  v.  Hyatt,  27 
Cal.  99.  102. 

re.  Same — Defanit  admKa  material  alle- 
gation* of  complaint  and  no  more. — Ellis  v. 
Rademacher,  125  Cal.  556,  657,  58  Fac.  178. 

77.  Nalnre  of  action  —  la  to  be  deter- 
mined from  character  of  complaint  and 
from  character  of  Judgment  which  might 
be  rendered  upon  default  thereto. — McFar- 
land  V.  Martin,  144  Cal.  771.  774.  78  Pac.  239. 

78.  "Relief  demanded  In  the  eomplalnt" 
— Aefers  to  relief  asked  la  prayer. — The 
feature  of  pleading  to  which  alone  refer- 
ence may  be  had  in  default  cases,  to  ascer- 
tain what  relief  plaintiff  seeks;  rule  of 
statute  applies  in  Its  strictness  to  actions  in 
foreclosure,  alike  with  those  of  any  other 
character. — Brooks  v.  Forlngton.  117  Cal. 
219,  220,  48  Pac.  107S.  See  Raun  v.  Rey- 
nolds, 11  Cal.  14,  19;  Oautler  v.  Bngllah,  29 
Cal.  165;  Parrott  v.  Den,  84  Cal.  79. 

79.  Defendant  may  rest  secure  In  his 
right  to  assume,  under  provisions  of  this 
section,  that  relief  granted  will  not  be  in 
excess  of  relief  demanded  In  complaint. — 
Staacke  v.  Bell.  126  Cal.  309,  818,  57  Pac. 
1012. 

SO.  Same — ExceMtve  relief  against  de- 
fanlting  defendant. — Decree  granting  re- 
lief beyond  that  authorized  in  complaint, 
and  based  upon  answers  which  were  not 
served  upon  defaulting  defendant,  the  na- 
ture and  contents  of  which  answers  de- 
faulting defendant  had  no  notice,  will  be 
reversed  as  to  such  defaulting  defendant  in 
so  far  as  same  Is  in  excess  of  relief  de- 
manded in  complaint — Staacke  Bell,  126 
Cal.  309,  313,  67  Pac.  1012. 

81.  Genera]  prayer  can  not  enlarge  power 
of  court  to  grant  relief  not  prayed  for 
against  defaulting  defendant. — Sthacke  v. 
Bell,  126  Cal.  309.  313,  57  Pac.  1012. 

82.  Same  — Relief,  other  aad  different 
from  that  prayed  for  la  complaint,  and 
specified  in  summons,  la  improper  to  grant, 
where  in  action  defendant  defaulted. — 
Mudge  v.  Steinhart.  78  Cal.  34,  40,  12  Am. 
St.  Rep.  17,  20  Pac.  147;  Staacke  v.  Bell,  125 
Cal.  309,  312,  57  Pac.  1012;  McFarland  v. 
Martin.  144  Cal.  771,  776,  78  Pac.  239. 

88.  Relief  agalnat  defanltlng  or  disclaim- 
ing defendant— Mast  be  enaslsteut  with 
eaose  made  upon  complaint  and  embraced 
within  Issues. — Balfour-Outhrle  I.  Co.  v. 
fiawday,  138  Cal.  828,  230,  66  Pac.  400.  See 
Holman  v.  Vallejo,  19  Cal.  498,  499. 

S4,  Same  — In  ejectment. — ^A  Judgment 
against  disclaiming  defendant.  In  eject- 
ment and  to  quiet  title,  where  complaint  de- 
scribes land  and  premises  by  government 
subdivisions  alone,  should  not.  upon  evi- 
dence taken  ex  parte,  describe  lands  by 
metes  and  bounds  and  by  designating  na- 
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tural  boundaries  and  monuments,  without 
fflvlng  disclaiming  party  opportunity  to  b« 
heard  In  reference  to  identity  of  such  land 
described  In  Judgment  with  lands  described 
In  complaint. — ^Balfour-Outhrle  L  Co.  T. 
Sawday.  ISS  Cal.  228,  2S1,  6B  Fac  400. 

8S.  Same— Recital  that  default  was  res- 
alarlx  entered,  according  to  law,  is  not 
necessarily   based   upon  affidavit  showlnff 

publication  contained  In  record;  for  It  may 
have  been  made  to  appear  to  court,  In  ac- 
tion, that  affidavit,  showing  due  publica- 
tion, was  filed  within  proper  time,  and 
recital  may  have  been  based  upon  that  fact, 
and  court,  In  collateral  attack  upon  judg- 
ment, will  in  support  of  Judgment  assume 
that  recital  In  Judgment  was  based  upon 
such  other  affidavit,  and  that  same  may 
have  been  lost  or  omitted  from  record, 
where  record  does  not  purport  to  show 
all  that  was  done,  and  Judgment  states 
that  all  that  was  necessary  to  be  done  Was 
done. — Sacramento  Bank  v.  Montgomery. 
146  Cat.  746,  752,  81  Pac.  1S8. 

88.  Taxes  and  tatcrest—AlIowasiee  o£^~ 
Judgment  Is  erroneous  In  action  upon  note^ 


where  allowance  is  made  for  taxes  and  in- 
terest thereon,  and  for  Interest  on  counsel 
fees,  where  prayer  of  complaint  aaked  for 
five  per  cent  as  counsel  fees,  but  did  not 
ask  for  taxes  or  Interest  thereon,  and  such 
Judgment  will  be  mocllfled  by  striking 
therefrom  excess  not  warranted  under  com- 
plain t.~Parrott  v.  Den,  34  Cal.  79.  81. 

87.  Title  to  reats  and  prallta— Improper 
adJaAlcatlon  apon. — ^The  title  of  defendants 
to  rents  and  profits,  consisting  of  moneys 
in  hands  of  receiver,  pending  foreclosure, 
is  In  no  way  affected  by  possession  of  re- 
ceiver and  can  not  be  deyested  otherwise 
than  by  valid  adjudication,  and  where  in 
action  there  Is  neither  any  allegation  nor 
prayer  to  Justify  such  adjudication,  and 
defendant  being  in  default,  it  Is  Incompetent 
for  court  to  adjudge  defendants  devested 
of  such  title. — Oarretson  I.  Co.  v.  Arndt,  144 
CaL  64,  «7,  77  Pac.  770.  See  Scott  v.  Hotch- 
kias,  116  Cal.  89.  94.  47  Pac  46;  Brooks  v. 
Farrlngton.  117  Cal.  219.  220,  48  Pac.  1073: 
Foley  V.  Foley.  120  Cal.  38.  42,  48,  66  Am. 
St.  Rep.  147,  62  Pac.  122;  Staacke  v.  Bell, 
126  CaL  809,  812,  67  Pac.  1012. 


§681.   ACTION  MAT  BE  DISMISSED  OR  NONSUIT  ENTERED.  An 

action  may  be  dismissed,  or  a  judgment  of  nonsuit  entered,  in  the  following 
cases: 

1.  By  the  plaintiff,  by  written  request  to  the  clerk,  filed  with  the  papers  m 
the  ease,  at  any  time  before  the  trial,  upon  payment  of  bis  costs ;  provided,  a 
eounterclaim  has  not  been  set  up,  or  affirmative  relief  sought  by  the  cross- 
complaint  or  answer  of  the  defendant.  If  a  provisional  remedy  has  been 
allowed,  the  undertaking  must  thereupon  be  delivered  by  the  clerk  to  the 
defendant,  who  may  have  his  action  thereon ; 

2.  By  either  party,  upon  the  written  consent  of  the  other; 

3.  By  the  court,  when  either  party  fails  to  appear  on  the  trial,  and  the  other 
party  appears  and  asks  for  the  dismissal ; 

4.  By  the  court,  when,  upon  the  trial  and  before  the  final  submission  of  the 
case,  the  plaintiff  abandons  it; 

5.  By  the  court,  upon  motion  of  the  defendant,  when  upon  the  trial  the  plain- 
tiff fails  to  prove  a  sufficient  case  for  the  jury. 

But  no  dismissal  mentioned  in  subdivisions  one  and  two  hereof  shall  be 
entered  unless  upon  written  consent  of  his  attorney  of  record,  or  if  said  con- 
sent is  not  obtained,  upon  order  of  the  court,  after  notice  to  the  attorney. 

The  dismissals  mentioned  in  said  subdivisions  one  and  two  hereof,  when 
■written  consent  of  the  attorney  of  record  of  the  party  requesting  the  dismissals 
are  [is]  filed,  may  be  made  by  entry  in  the  clerk's  register. 

The  dismissals  mentioned  in  subdivisions  three,  four,  and  five  of  this  section 
must  be  made  by  orders  of  the  court  entered  upon  the  minutes  thereof,  and  are 

cap.— II  i«i 


Digitized  by 


8  881 


DISMISSAL  AND  NONSUIT^Ilf  GENERAIi. 


IPt.lI. 


effective  for  all  purposes  when  so  entered ;  but  the  clerk  of  the  court  must  note 
such  orders  in  his  register  of  actions  in  the  case. 

History:  Enacted  March  11.  1872,  re-enactment  of  i  148  of  Practice 
Act'  amendment  approred  February  28,  1878,  Code  Amdts.  1877-8, 
p.  100;  March  10,  1885,  Stats,  and  Amdts.  1885,  p.  76;  March  19,  1889, 
Stats,  and  Amdts.  1889,  p.  398;  March  8,  1895,  Stets.  and  Amdts. 
1895  p.  31;  March  9,  1897,  Stats,  and  Amdts.  1897,  p.  98;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  143,  held  un- 
constitutional, see  history,  B  5  ante;  March  20,  1907,  Stats,  and  Amdts. 
1907  p  711,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  446;  Aprtl  18,  1919, 
Stats,  and  Amdts.  1919,  p.  117.   In  affect  July  22.  1919. 


DISMISSAL  AND  NONSUIT. 
I.  In  GENEBALj  1-34. 

IL  Dismissal  by  Plaiktipp— SuBDmsiON  1, 

35-93. 

III.  Dismissal  by  Wbitten  Consbnt— Sub- 
division 2,  94-104. 

rv.  Dismissal  by  thb  Coobt— Failubb  to 
Appkab  at  Tbial— Subdivision  3,  105- 
111. 

T.  Same  —  On  Abandonment  o»  Cause  — 

Subdivision  4,  112,  113. 
VL  Samb  — NoKsuiT  — SuBnmsiOH  6,  114- 
233. 

VII.  Samb— Afteb  Veedict  oe  Submission — 
Neolect  to-  Demand  Entry— Subdivi. 
BION  6.   [Bepealed],  234-258. 

L  IH  Gbkkbal. 

1.  Aetion  by  atate  to  recover  taxes. 

8.  Claim   against   municipality  —  Ap- 

proval  by  common  eounael — ^Action 
upon  elaim. 
3.  Conditional  disnuBsal. 
4-  8.  Construction  of  section — In  generaL 

9.  Same  —  Interpleader  —  "An"  is 

equivalent  to  "any," 

10.  Court — May  summarily  vacate  void 

judgment. 

11.  Design  of  statute— Is  for  benefit  of 

defendants. 

12.  DisnuMal — Pinal  judgment — Appeal- 

able. 

13.  Same — In  eases  not  provided  for  by 

code. 

14.  Same— Not  effective  until  entered— 

Setting  aside  — Power  of  court 
prior  to  entering. 

15.  Same  —  Of  condemnation  proceed- 

ings. 

16.  Same— Without  motion,  is  not  a  dis- 

missal or  nonsuit. 

17.  Erroneous  judgment  by  dert 

18.  Entry  of  judgment  of  dismissal — la 

not  required  under  first  two  sub- 
divisions. 

19.  Same — Entry  of  order  of  dismissal 

in  the  minute-book  of  court,  is  in 
its  nature  of  final  judgment. 
2t.  fciproper  cUsmissal — Remedy  for. 

21.  Judgment  of  court — Defined. 

22.  Judgment  of  dismissal  —  Presump- 

tion. 


23,24.  Judgment  after  demurrer  snstained 
and  refusal  to  amend. 

25,26.  Mandamus  to  compel  dismissal  of 
action  —  Answers  and  crosa-com- 
plaints  filed. 

27.  Motion    to    dismiss    action  —  Not 

anthorixed  by  above  section,  when. 

28.  Order  of  dismissal  —  Judgment  on 

merits. 

29.  Same — ^Refusing  to  vacate  judgment 

of  dismissal — Not  appeabble. 

80.  Same — Vacating  dismissal  —  Effect 
of. 

31.  Power  to  dismiss  aetion — Was  first 

exercised  by  equity  courts. 

32.  Proceeding  for  obtaining  dismissal. 

33.  Waiver  of  notice  of  motion  to  vacate 

— By  appearance  of  counsel. 

34.  Word   "may"   can   not   be  read 

"must." 

TT,  Dismissal  by  Plaintiff — Subdivision  1. 

35.  Absolute  right  is  given  to  plaintiff. 

36.  Same — Order  depends  upon. 

37.  Aetion  for  accounting — Affirmative 

relief. 

38.  Action  for  ^vorce — Affirmative  re- 

lief. 

89.  Same  —  Control  of  eoort  to  allow 
alimony. 

40.  Same — Same  — As  to   rale  since 

amendment, 

41.  Same — Jud^ent  of  dismissal  in  di- 

vorce action. 

42, 43.  Same— Order  in  relation  to.  alimony 
and  counsel  fees. 
44.  Action  in  ejectment — Connter-elaim. 
45, 46.  Aetion  to  quiet  title — ^Affirmative  re- 
lief. 

47.  Aetion  against  trustee — Affirmative 

relief. 

48.  Advisement — Cause  held  under. 

49.  Answer — Prayer  for  affirmative  re- 

lief—  Does  not  change  to  eross- 

complaint. 

50.  Construction  of  section — Subdivision 

1  of  above  section  can  not  be  re- 
stricted. 

51,52.  Counter-claim  or  cross-complaint — 
Dismissal  where  affirmative  relief 
sought. 
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53.  Same  —  Filing    answer  oontaining 

counteT-claim,  after  order  die- 
nuBfling  cause. 

54.  Same — Matters  set  out  in  crosB-bill. 

55.  Same — Striken  from  answer — Effect 

of. 

56.  Same — Striking  cross-complaint  from 

files — Effect  of. 
67-  59.  Costs— What  consist  of. 

60.  "Dismissal    before    the  trial"— 

Means  dismissal  before  submission. 

61.  Dismissal         part  of  plaintiffs- 

After  findings  and  judgment. 

62.  Dismissal  of  complaint — ^After 

murrer  sustained. 

63,  64.  Same — After  interrention. 

65, 66.  Entry  of  judgment  upon  order- 
Action  is  not  dismissed  until. 

67.  Failure  of  clerk  to  perform  minia- 

terial  duties — Effect  of. 

68.  Filing  eross-complaint — After  receiv- 

ing notice. 

69.  Intervention  —  Action  may  be  dia- 

missed  upon  motion  of  plaintiff. 

70.  Same — Death  of  party. 

71.  Same — Effect  of  filing  complaint  in 

interrention. 

72.  Same  —  Judgment  rendered  against 

interrenere. 
73,  74.  Judgment  of  dismiAal  by  plaintiff — 
No  bar  to  subsequent  action. 
7fi.  Same — Nullity,  wbm, 

76.  Same—Will  be  held  to  relate  to  date 

of  demand. 

77.  Mandamus — ^Will  not  lie  to  compel 

party  to  enter  jodpnent. 

78.  Motion — Proceeding  by. 

79.  Same — To  ttanafer  cause — ^Dimniseed 

defendant. 

80.  Betrazit — A  eommon  law. 

81.  Same — Dismisml  of  first  action  ia 

not  bar  to  second. 

82.  Same — Judgment  entered  "without 

prejudice  at  plaintiff's  eosts." 

83.  Same — Judgment  of  United  States 

circuit  court  dismissing  bill. 

84.  Same — Power  to  make  retraxit 

85.  Stipulation  between  parties— Provid- 

ing for  contingeneiea. 

86.  Trial  and  submission  set  aside  — 

Effect  of. 

87.  Validity  of  judgment—Entered  un- 

der subdivision  1. 

88.  Same  —  Decided  by   reference  to 

pleadings. 

89.  Voluntary    dismissal  —  "Without 

prejudices  at  plaintiff 's  costs. ' ' 

90.  Writ  of  mandate — Will  issue  to  com- 

pel entry  of  dismissal. 

91.  Same  —  Writ   of  mandate  is  only 

plain,  speedy  or  adequate  remedy. 

92.  Same — Writ  of  mandate — Will  issue 

to  compel  court  to  try  cause. 
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93.  Same — Writ  of  prohibition. 

m.  Dismissal  by  Wbittbn  Consent — Sob- 
division  2. 

94.  Complaint  stricken  out  by  consent  of 

parties — Effect  of. 
96.  Dismissal  on  stipulation — Judgment 
on  merits,  when. 

96.  Judgment  of  dismissal  by  consent — ■ 

When  judgment  on  merits. 

97.  Offer  to  dismiss — Failure  to  file  writ- 

ten consent^Failure  of  eonrt  to 
pass  on  motion. 

98.  Parties  not  aggrieved — By  order  set- 

ting aside  order  or  judgment  of 
dismissal. 

99.  Retraxit — ^Dismissal  by  written  eon- 

sent  and  act  as  a. 
100.  Stipulation  for  dismissal — When  in- 
ralid. 

101-103.  "Written  consent  "—Must  be  from 
attorney  of  record. 

104.  Same — Must  be  signed  by  attorney 

of  consenting  party. 

IV.  Dismissal  bt  Court — Failubb  to  A^ 

FBAK  AT  Trial— Subdivision  3. 

105.  Consent — When  necessary. 

106.  Divorce — Inability  to  pay  costs. 

107.  Failure  of  plaintiff  to  appear  at 

trial 

108.  Judgment  of  dismissal — Is  not  judg- 

ment in  bar. 

109,110.  Judgment  that  can  not  be  pleaded 
in  bar — Effect  of. 

111.  Notice  of  hearing — ^Proof  of  neces- 

sary. 

V.  Dismissal  bt  Court — On  Abandonment 

OP  Cause — Subdivision  4. 

112.  Bigbt  of  plaintiff  to  dismiss  action— 

At  any  time  before  final  submis- 
sion. 

118.  Bight  of  defendant  to  dismiss  an- 
swer— Notwithstanding  prayer. 

VL  Dismissal  bt  Court — Nonsuit — Subdivi- 
sion 5. 

114.  Action  for  damages — Based  on  law 

of  road. 

115.  Action  in  ejectment. 

116.  Action  prematurely  commenced — Not 

a  breach  of  contract. 

117.  Attachment  dissolved  by. 

118.  Common-law  rule. 

119.  Confiict  of  evidence. 

120, 121.  Construction  of  section — In  general. 

122.  Same — Granted  or  denied,  when. 

123.  Same — Provisions  exclusive. 

124, 125.  Contest  of  will— Bules  of  nonsuit  in. 
126.  Same — Consideration   of  evidence 
upon  nonsuit. 
127, 128.  Contributory  negligence  of  employee. 
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129.  Court — Authority  to  grant  jndgmeiit 

of  nonauit. 

130.  Same — ^May  diBmiss  action  aa  to  ona 

defendant. 

131.  Denial  of — ^Evidence  subsequently  in- 

troduced. 

132- 136.  Directing  verdict — In  general. 

137.  Discretion  of  court — As  to  denying  a 

motion,  for  nonsuit. 

138.  Same — In  actions  for  negligence. 

139.  Same — Judge  should  grant  nonsuit 

where  verdict  in  favor  of  plaintiff 
should  be  set  aside. 

140.  Same — To  justify  submission  of  any 

question  of  fact  to  jury. 

141.  Dismissal  at  instance  of  court. 

142.  Dnty  of  judge— Nonsuit  and  direct- 

ing verdicts. 

143.  Effect  of  granting  nonsuit — Beasons 

assigned  and  reasoning  of  judge. 

144.  Effect  of  plaintiff's  evidence— Prima 

focie  cause. 

145.  Error  in  admitting  evidence — Can 

not  be  reviewed  on  motion  for  non- 
snit 

146.  Estoppel  1^  judgment 

147.  Evidence  following  ruling  on  non- 

suit— When  erroneous  ruling  cured. 

148.  Evidence  to  meet  objection  of  mo- 

tion— ^Discretion  of  court. 

149.  Exception  to  ruling — ^Most  be  taken. 

150.  Same — Same — ^Editorial  note. 

151.  Same — Ruling  presents  question  of 

law. 

352,153.  Facts  showing  nonsuit  improper. 

154.  False  conclusion  of  law. 
155, 156.  Finding  of  facts  and  coscIusioDs  of 
law — Are  not  required,  when. 

157.  Judgment  of  nonsuit — A  formal,  not 

necessary. 

158.  Same — In  action  by  vendee  to  re* 

cover  purchase-money. 

159.  Same — In    action    of    ejectment — 

Where  it  does  not  appear,  etc. 

160.  Same — Not  followed  by  dismissal — 

Appealable. 

161.  Same — Upon  nonsuit  granted. 

162.  Jury  fees — Payment  of  upon  nonauit 

granted. 

163.  Motion  for  nonsuit — As  to  necessity 

for. 

164.  Same — Same — Mere  motion  pending 

and  undetermined. 

165.  Same — Same — Motion  in  open  court. 
168.  Same  —  A  demurrer  to  evidence — 

Question  of  law. 
167- 175.  Same — Effect  of  motion  —  Admits 
what, 

176, 177,  Same  —  Same  —  Facta  assumed  as 
true. 

178.  Same  —  Grounded   on  contributory 
negligence — Sufficieni^  of. 


1444 


179.  Same — Same — Amendment  of  1907 — 

Did  not  change  rule. 

180.  Same  —  Same — Erroneous  granting 

without, 

181.  Same — Same — Beason  of  rule. 

182.  Same  —  Same  —  Stating  plaintiff 

failed  to  prove  cause  —  Inauffi* 
cient. 

183-186.  Same — Should  specify  grounds. 

187.  Same — Objection  not  available  on. 

188.  Same— When  granted. 

189.  Nonauit — As  to  certain  defendants — 

In  consolidated  action. 

190.  Same — After  evidence  closed. 

191.  Same — Bar  when  made  on  merits. 

192- 195.  Same  —  Properly  granted  when — la 
generaL 

196.  Same  —  Same  —  Discharging  jury 

without  verdict. 

197.  Same — Same — Fraud  and  undue  in- 

fuence. 

198-  200.  Same — Same— In  action  for  dam- 
ages by  ignition  of  escaping  gaa. 

201-204.  Same — Same — In  action  upon  writ- 
ten acknowledgment  and  receipt. 
205.  Same — Same — ^Bule  as  to  granting 
motion. 

206,  211.  Same— Should  be  denied,  when. 

212.  Order  granting  nonsuit — After  sub- 
mission on  briefs. 
213,  214.  Order  refusing  nonsuit — Non-appeal- 
able order. 
215.  Presumptions — In  favor  of  judgment 
of  nonsuit. 

216-  218.  Prima  facie  cause — Nonsuit  denied 
where  made  out. 

219,  220.  Purpose  of  stating  grounds  for  non- 
auit— In  general. 

221.  Same — Beason  of  rule. 

222.  Question  presented  on  motion  for 

nonsuit. 

223.  Bes  adjudicata — ^Motion  to  dismiss 

on  ground  of. 
224,  225.  Review  on  appeal — In  general. 

226.  Bight  to  new  trial — As  test  on  mo- 

tion for  nonsuit. 

227.  Bules  as  to  nonauit — Same  whether 

the  trial  is  by  court  or  by  jury. 

22>i.  Submission  of  cauac  —  Bight  pre- 
cluded by. 

229.  Truth   of  plaintiff's   evidence  ad- 

mitted. 

230.  Variance  —  Motion   for   nonsuit  is 

proper  method, 

231.  Same — May  be  taken  advantage  of 

either  by  objecting  to  admissibil- 
ity of  evidence,  etc. 

232.  Waiver  of  erroneous  refusal  of  non- 

suit. 

233.  Word  "trial"— As  used  in  aertion 
148,  Practice  Act. 
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VU.  BlSMISSAL  BY  COUHT — AtTER  VeRDICT  OB 
SCBIOSSION  —  NeQLEPT  TO  DEMAND 

Entby — Subdivision  6.  [Repealed.] 
£34.  Editorial  Note. 
'235.  Same — Subdivieion  7. 

236-  238.  ConBtructioD  of  subdiviaioD  8 — Aa 
not  maDdatorj. 

239.  Directing  jury  as  to  verdict. 

240.  Defendaot  who  fails  to  demand  non- 

suit— Not  in  default. 

241.  Dismissal  because  of  neglect. 

242,  243.  Fulure  to  obtain  entry  of  judgment 
— Presnmed  to  be  result  of  negli- 
gence of  clerk. 

244.  Same — Instance  of  abuse  of  discre- 

tiOQ. 

245.  Intention  of  legislature — Amendment 

to  subdivision  6. 

246.  Judgment  of  nonsuit~Court  is  not 

authorized  to  enter,  when. 

247.  Jurisdiction  of  court — Not  lost  by 

f  ailare  to  enter  judgment. 

248.  Nunc  pro  tunc  juc^^ent. 

249.  y^Ttj  is  not  gaUtj  of  negligence, 

when. 

250.  ProviBions  of  original  section, 

251.  Rule  established  by  statute. 

252.  Special  proceeding — Dismissal  in. 

253.  Verbal  order  to  clerk  to  enter  judfC- 

ment. 

I.   IN  Q&NERAIi. 

Am  to  AhmiiMl  OB  stlPDlation  bslns  a 
jadmBent  on  tke  merits,  see  par.  95,  this 
note. 

Am   to   JnigmKutm   mtnmMv,   see,  ante, 
9S  473  and  577  and  notes. 
Am  to  waiver,  see,  ante,  S  373  and  note. 

1.  Action  br  Ntate  to  recover  taxea. — As 
to  construction  of  word  "dismissed"  In  stat- 
ute of  March  15,  1S76,  relating  to  actions 
brought  In  name  of  state,  to  recover  taxes, 
see  People  v.  Lathan,  63  Cal.  386,  388. 

2.  ClalBi  asalBKt  anwdclpalttT — Approval 
coDiBioii  coaaeli— Aetloa  npon  claims- 
There  Is  no  food  reason  why  a  claimant 
whose  claim  has  been  favorably  passed 
upon  by  the  common  council  should  not 
have  a  Judgment,  notwlthatandlns  the  fact 
that  a  Juderment  has  no  additional  force 
except  to  conclusively  establish  the  validity 
of  the  contract  and  of  the  indebtedness 
against  the  city  and  of  Its  ofllcers;  such  an 
action  is  not  one  following  within  the  per- 
vlew  of  the  above  section  or  of  succeeding 
nections. — Engebretson  v.  City  of  San  Diego, 
185  Cal.  475.  197  Pac.  651. 

S.  Conditional  dUmiatial. — There  Is  a 
marked  distinction  between  a  conditional 
dismissal,  the  effect  of  which  Is  to  order  a 
dismissal  to  be  entered  upon  the  perform- 
ance of  certain  conditions,  which  is  not  to 
be  elCecttve  until  the  conditions  are  per- 
formed, and  a  dismissal  ordered  without 


the  performance  of  the  conditions,  but  with 
an  effort  as  a  part  thereof  to  render  a  Judg- 
ment for  an  amount  In  excess  of  that  which 
a  court  Is  authorised  to  order  upon  an  ab- 
solute dismissal. — Southern  Pac.  R.  Co.  t. 
Reis  Estate  Co.,  15  Cal.  App.  216,  114  Pac. 
808. 

4.    Conatnictioa  ot  acettoa— la  general, — 

This  section  deals  with  subject  of  orders 
of  dismissals  ot  actions  and  should  be  held 
to  apply  to  all  dismissals. — Marks  v, 
Keenan,  140  Cal.  83,  34.  73  Pac.  751. 

6.  The  cost  referred  to  as  being  re- 
quired to  be  paid  by  the  plalntlR  when  he 
flies  his  dismissal  with  the  clerk  are  only 
the  coats  of  entering  the  order  ot  dismissal. 
But  on  the  other  hand,  the  dismissal  so 
made  does  not  Interfere  with  the  right  of 
the  defendant  to  have  a  Judgment  following 
It  entered  and  this  would  secure  to  him  the 
expenses  incurred  which  were  in  their  na- 
ture proper  costs. — Spinks  v.  Superior 
Court.  2€  Cai.  App.  793,  148  Pac.  798. 

6.  None  of  the  orders  or  Judgments  pro- 
vided to  be  made  by  this  section  need  be 
entered  In  the  Judgment-book  at  all  or  ap- 
pear In  any  record  except  that  containing 
the  minutes  ot  the  court. — Commtns  v. 
Guaranty  Oil  Co..  S»  CaL  App.  139,  154  Pac. 
882. 

7.  An  order  granting  a  motion  for  a  non- 
suit, entered  only  in  the  minutes  of  the 
court  and  not  followed  by  a  formal.  Judg- 
ment of  dismissal.  Is  an  appealable  order 
under  above  section. — Commins  v.  Guaranty 
Oil  Co.,  29  Cal.  App.  139,  154  Pac.  882. 

8.  This  subdivision  does  not  apply  to 
dismissal  of  condemnation  proceedings, 
these  being  governed  by  section  12S&a,  post. 
— Silver  Lake  Power  &  Irr.  Co,  v.  City  of 
Los  Angeles.  32  Cal.  App.  123,  162  Pac.  432. 

9.  Same — Interpleader^^An**    eqnlv  nient 

to  "any." — Particle  "an"  in  eubdivlalon  1  Is 
equivalent  to  "any,"  and  provisions  of  sec- 
tion are  applicable  to  action  In  interpleader 
as  well  as  to  other  forms  and  causes  of  ac- 
tion.— Kaufman  v.  Superior  Court,  115  Cal. 
152,  155,  46  Pac.  904. 

10.  Court  — -  May  anmniarlly  vacate  void 
JadKmenl  of  dismissal. — Acock  v.  Halsey, 
90  Cal.  216.  219,  27  Pac.  193. 

11.  Deslfni  of  statDte— la  far  beneflt  of 
defendant*  in  actions  to  relieve  them  from 
assertions  of  stale  demands,  and  to  insure 
proper  diligence  In  prosecution  of  asserted 
claims. — Pacific  Pav.  Co.  v.  Vizellch,  141  Cal. 
4.  9,  74  Pac.  852. 

12.  Dl«nilii«al — Final  Jodsment — Appeal- 
able.— ^Under  the  provisions  of  the  above 
section  an  order  entered  in  the  minutes  of 
the  court  dismissing  an  action  for  a  flnat 
action  from  which  an  appeal  can  be  taken. 
— Boyer  v.  City  of  Ijong  Beach,  —  Cal.  App. 
— ,  191  Pac.  86,  following  the  doctrine  In 
Marks  V.  Keenan,  140  Cal.  88,  78  Pac  7S1. 
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Am  to  dlamtaaal  ard«r  bclns  filial  Jate- 
M«Bti  Crom  which  appeal  ilea,  see  pars.  IS, 
S8,  thla  note. 

13.  Same — la  caaca  aot  provided  far  by- 

the  code. — The  court  may.  In  its  discretion 
order  the  dismissal  of  an  action  in  a  case 
not  provided  by  the  code. — MacDermot  v. 
Grant,  181  Cat  332,  184  Pac.  396. 

14.  Sane— Hot  effective  natil  entered— 
Settlas  aalde — Power  of  eoort  prior  to  ea- 
terlAie. — The  dismissal  of  an  action  under 
the  provisions  of  section  ESla,  post,  which 
Is  supplementary  to  the  above  section,  (or 
failure  to  Issue  summons  may  be  revoked  at 
any  time  before  its  entry  either  In  the 
minutes  of  the  court  or  In  the  Judgment- 
book,  If  It  be  found  to  have  been  made  In- 
advertently or  through  a  mistake  elnce  the 
order  or  dismissal  does  not  become  effective 
as  a  Judement  nntU  after  it  has  been  en- 
tered.—Consol.  Const.  Co.  v.  Pac.  Electric 
R.  Co.,  184  Cal.  844,  19S  Pac.  238.  applyinff 
the  doctrine  In  Fresno  Bstate  Co.  v.  Flsk, 
ITS  Cal.  B88,  698,  1ST  Pac.  112T. 

IB.    Same~-Of  eeademnatloa  proeeedlnie* 

under  act  of  1809  relating:  to  street  Improve- 
ment not  authorised  under  provision  of  this 
section. — Title  Ins.  &  T.  Co.  v.  Lusk,  IS  Cal. 
App.  382,  116  Pae.  S3. 

te.  SanM — ^Wlthoat  motlom— la  set  a  dla- 
Biaaal.  or  a  aaasnit.  on  plaintiff's  motion, 
under  this  section,  which,  prior  to  1909.  re- 
quired an  exception,  but  a  flnal  Judgment, 
which'  never  required  an  exception. — Saul 
V.  HoK:one,  16  Cal.  App.  609,  118  Pac.  462. 

See,  ^Iso,  par.  28,  this  note. ' 

IT.  Brroneens  Jadsateat  hr  elerk. — Clerk 
has  no  authority  "to  order,  adjudge,  and 
decree  that  said  action  be,  and  same  is, 
hereby  dlBmlasod," — and  this  entry  by  him 
In  his  register  is  not  entry  of  Judgment — 
Wolters  V.  Rossi,  126  Cal.  644.  649.  S8  Pac 
143. 

See  par.  18,  this  note. 

18.  Bntrr  of  Jadmneat  of  dtsmliwal — le 
not  reqoircd  ander  flrsf  two  aabdlTlslons  of 

section.    Mere  entry  of  order  upon  clerk's 
register  Is  sufficient. — Hopkins  v.  Superior 
Court,  136  Cal.  652,  566,  89  Pae.  299. 
See  par.  17,  this  note. 

10.  Same — Entry  of  order  of  dUntlaiiat  In 
the  laiaate-boak  of  eonrt.  Is  In  Uh  nature  n 
llnal  Judgment,  and  from  the  date  of  that 
entry  the  time  within  which  an  appeal  may 
be  taken  begins  to  run,  and  not  from  the 
date  of  formal  entry  of  Judgment  of  dis- 
missal subsequently  made.  —  Matthal  v. 
Kennedy.  148  Cal.  699,  84  Pac.  ST.  See 
Marks  v.  Keenan,  140  Cal.  23,  78  Pac.  761: 
Pacific  Pav.  Co.  v.  Vlsellch.  141  Cal.  4.  74 
Pac.  352;  Swortflguer  v.  White,  141  Cal. 
679.  75  Pac.  172. 

20.  Improper  dlsmleanl — Remedy  for. — If 
dismissal  Is  entered  improperly,  defend- 
ants' remedy  is  by  appeal  from  judgment, 
and  not  by  collateral  attack  upon  Judgment. 


— Higglns  V.  Mahoney,  60  Cal.  444;  Westbay 

T.  Gray.  116  Cal.  660,  667,  48  Pae.  800. 

n.  Jadgment  of  court— Deflaed. — Judg- 
ment to  be  entered  upon  order  of  dismissal 
is  Judgment  of  court,  although  entered  by 
clerk. — ^Wolters  v.  Rossi,  186  Cal.  €44,  649. 
69  Pae.  143. 

**■    Jodgment  af  dlMlaaai— -Preawaptlon. 

—A  Judgment  of  dismissal,  Is  absence  of 
any  showing  to  contrary,  wlU  be  presumed 
to  have  been  made  on  some  good  ground, 
and  that  In  ordering  It  court  properly  ex- 
ercised its  power  Is  conformity  with  rules 
of  law. — Wood  V.  DIepenbrock,  141  Cal.  66, 
74  Pac  646. 

33.  Jodgment  after  demurrer  sastalaed 
and  refnaai  to  amend. — Judgment  of  dismis- 
sal Is  proper  where,  upon  Issue  of  law  In- 
volving sufficiency  of  complaint,  demurrer 
was  sustained,  and  plaintiff  refused  to 
amend. — Saddlemlre  v,  Stockton  8.  &  L.. 
Soc,  144  Cal.  660,  666,  79  Pac  381. 

24.  Dlstlngnlshedi  from  Pacific  Pav.  Co. 
V.  VUelich.  141  Cal.  4,  74  Pac.  362.  In  which 
court  held  that  Insufficiency  of  complaint  is 
not  available  on  motion  to  dismiss  action, 
and  can  not  be  considered  upon  appeal  from 
order  granting  motion. 

as.  Handamoa  to  compel  dlamlmal  of  ae- 
tloB— Anawen   and   cross-complaints  filed. 

— The  clerk  of  a  superior  court  can  not  be 
compelled  to  file  and  enter  on  his  register 
dismissals  of  actions  Instituted  In  the  su- 
perior court  on  reference  of  contests  of  con- 
flicting claims  to  purchase  state  lands  by 
the  surveyor-general,  where  the  defendants 
had  filed  answers  and  cross -complaints  to 
which  plaintiff  had  demurred. — Montgomery 
v.  Neilon,  41  Cal.  App.  184,  188  Pac.  466. 

26.  If  the  pleadings  of  the  defendants 
were  insufflclent,  plaintiffs  remedy  was  by 
appeal. — Montgomery  v.  Neilon.  41  CaL  App 
184,  182  Pac  456. 

a?.  Motion  to  dismiss  acttou— Not  aa- 
thorlxed  by  above  section  wben  It  does  not 
appear  that  either  party  was  entitled  to 
demand  entry  of  Judgment  at  any  time  be- 
fore motion  to  dismiss  was  made.— Nelhaus 
v.  Morgan,  6  Cal.  Unrep.  391,  46  Pac,  266 
257. 

3S.  Order  of  dliimimiai  —  Judgment  on 
merits.— Judgment  of  dismissal  not  being 
for  one  of  the  causes  provided  In  this  sec- 
tion must  be  held  a  Judgment  upon  the 
merits  under  section  68S. — Brown  v.  Ster- 
ling Fixtures  Co.,  ITS  CaL  668,  166  Pac.  322- 
Amestoy  v.  City  of  Los  Angeles,  S  Oil.  App 
273,  276.  90  Pac  42;  Saul  v.  Moscone.  X6  Cal 
App.  606,  609.  118  Pac.  462. 

2».  Name — Refaslng  to  vacate  Judgment 
of  dUmlMial— Not  appealahle,  see  Estate  of 
Gregory,  122  Cal.  483,  486,  B6  Pae.  144. 

W.  Same— Tacatlag  dlsvUHtal— Bffeet  of. 

— Entry  of  order  for  dismissal  by  olerk  In 
register,  whatever  Its  effect  may  be.  is 
completely  annulled  by  subseQuent  order  of 
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court  Tacatlnc  it. — Wolters  v.  Rossi,  126  CaL 
644.  648.  5»  Pao.  14S. 

n.  Faw«*  to  dbmlM  aetlvM— Was  Mrmt 
KxnclmmA  by  •vMltr  eourlm, — For  longr  period, 
howevar,  eonrts  of  law  have  ex«rolaed  au- 
thority as  part  of  their  Inherent  powers; 
and  same  rules  now  apply  to  dismissal  at 
law  or  equity,  under  code  proceedings. — 
People  ex  rel.  Stone  v.  Jefferds,  1X6  CaL 
296,  300,  68  Pac.  704. 

32.    ProceedlUK  for  obtalnlaK  dUralMaL — 

When  It  Is  said  that  action  may  be  dis- 
missed, or  Judgment  of  nonsuit  entered  by 
plaintiff  himself,  no  more  Is  meant  than  that 
lie  may  apply  to  clerk  for  entry  of  dismissal 
in  clerk's  register  and  Judgment  accord- 
ingly. Power  of  clerk  to  enter  Judgment 
depends  upon  his  power  to  make  entry  of 
dismissal  in  register. — Page  v.  Superior 
Court,  76  Cal.  S72,  374,  18  Pac.  385. 

SB.  Waiver  «t  aotlcc  of  atntloa  to  Tacata 
—Br  appravaaec  mt  eaanael  at  hearing  of 
motion  to  vacate  order  or  Judgment  of  dis- 
missal and  contesting  motion  on  such  ap- 
pearance, waiver  of  notice  of  motion  to 
vacate  is  regarded  as  waived. — Acock  v. 
Halsey,  90  Cal.  216,  218,  27  Pac.  193.  See  Mc- 
Leran  v.  Shartzer,  6  Cal.  70;  Reynolds 
Harris,  14  Cal.  667,  76  Am.  Dec.  469. 

54.  Word  "Bar" — Can  not  hf  read  t*mumV* 

as  applied  to  first  two  subdivisions,  as  these 
subdivisions  are  not  addressed  to  clerk, 
but  denne  right  of  plaintiff. — Rosenthal  v. 
McMann,  93  Cal.  605.  511,  29  Pac.  121. 

n.  DISMISSAL  BT  PL.AINTIFF--SUBDI- 
VISION  1. 

55.  Absolnte  right  Is  given  to  plaintiff, 

by  subdivision  1  of  this  section,  to  dismiss 
his  action  at  any  time  "providing  counter- 
claim has  not  been  made,  or  affirmative  re- 
lief sought  by  the  cross-complaint  or 
answer  of  defendant" — Alpers  v.  Bliss.  146 
Cal.  665,  670,  79  Pac.  171,  See  Thompson  T. 
Spralg.  66  Cal.  350,  6  Pac.  606. 

am,  Sama  — Wkat  tfcpcnda  apoa^RIght 
of  plaintiff  to  have  action  dismissed,  and 
authority  of  clerk  to  enter  Judgment  of  dis- 
missal, depends  upon  conditlun  of  pleadings 
at  time  plaintiff  makes  request  for  such  dis- 
missal.—Alpers  V.  Bliss,  146  Cal.  566,  669, 
79  Pac.  171. 

ST.  Action  tor  aceonnting  —  Afflrmallve 
relief. — Where  in  action  for  accounting,  ad- 
ministratrix sought  to  obtain  decree  that 
defendant  convey  certain  real  estate,  which 
had  been  conveyed  to  him  by  plaintiff's  in- 
testate as  security  for  certain  moneys,  al- 
leging that  amounts  received  by  defendant, 
and  Talua  a^d  use  of  occupation  were  suffi- 
cient to  pay  off  Indebtedness,  and  defend- 
ant's answer  averred  advances,  and  pay- 
ment of  expenses  by  him  of  more  than 
amounts  received,  claiming  balance,  and 
ashing  for  accounting,  and  that  real  estate 
conveyed  as  security  be  sold  to  satisfy 
amount  due  him,  held  that  such  answer 


sought  affirmative  relief  growing  out  of  ac- 
tion set  forth  In  plaintiff's  complaint,  and 
that  plaintiff  could  not  dismiss  action  of 
his  own  motion. — Clark  v.  Hundley.  66  Cal. 
96,  97,  8  Pac  181. 

SS.  Aetlen  for  divorce — Afflrmatlvc  re- 
lief.— An  action  for  divorce  comes  within 
purview  of  subdivision  1  of  this  section, 
where  defendant  in  action  flies  cross-com- 
plaint, and  upon  such  cross-complaint,  prays 
affirmative  relief.— Mott  V.  Mott,  82  Cal. 
418,  416,  22  Pac.  1140. 

Sft.  Same — Control  of  eonrt  to  allow  ali- 
mony and  counsel  fees  pendente  Ute  in  ac- 
tion for  divorce.  Is  not  lost  until  Judgment 
of  dismissal  Is  entered. — Page  v.  Page,  77 
Cal.  83,  86,  19  Pac.  183. 

40.  Same— Same— A«  to  rale  since  amend- 
ment of  code  provision  abrogating  rule  de- 
clared in  Page  v.  Superior  Court.  76  Cal. 
372.  376.  18  Pao.  385,  and  in  Page  T.  Page, 
77  Cal.  88,  86,  19  Pac.  183. 

See  par.  43,  this  note. 

41.  Same — Judgment  of  dismissal  la  di- 
vorce action  will  be  reversed  on  appeal, 
where  defendant  flies  crosa-complalnt  seek- 
ing affirmative  relief. — ^Uott  t.  Mott.  82  Cal. 
418,  420,  22  Pao.  1140. 

42.  Same  Orders  1h  relation  to  alimony 
aad  eooasel  fees  In  divorce  suit,  are  not 
void  and  can  not  be  annulled  on  certiorari, 
where  made  after  entry  of  dismissal,  but 
before  Judgment  of  dismissal  was  entered  In 
Judgment-book. — Page  v.  Superior  Court, 
76  Cal.  372,  376,  18  Pac.  386. 

48.  Compare!  Hopkins  v.  Superior  Court, 
126  Cal.  662,  564,  69  Pac.  299,  as  to  con- 
struction of  law  as  amended  since  the  deci- 
sion In  Page  r.  Superior  Court,  supra, 
eliminating  the  provision  "that  Judgment 
may  thereupon  be  entered  accordingly,"  and 
holding  that  mere  etitry  of  order  of  dis- 
missal In  clerk's  register  Is  now  sufficient, 
and  that  only  Jurisdiction  left  in  court  upon 
proper  showing  of  application  for  dismiasai 
Is  to  order  clerk  to  make  proper  entry. — 
See  Kaufman  v.  Superior  Court,  116  Cal.  162, 
166,  46  Pac.  904. 

44.  Action  In  ejectment  —  Coanter-clalm. 

— Where  defendant.  In  action  for  ejectment, 
averred  himself  to  be  owner  of  premlse-t 
and  entitled  to  possession  thereof,  and  al- 
leged contract  by  which  plaintiff  becomes 
his  tenant,  claiming  thereunder  rent  for 
use  and  occupation,  and  praying  Judgment 
for  same  In  certain  sum,  does  not  constitute 
counter-claim  whether  or  not  denominated 
as  such,  according  to  construction  placed  on 
language  contained  in  section  438,  subdi- 
vision 1,  ante. — Carpenter  v.  Hewel,  67  Cal. 
689,  690,  8  Pac.  814.  See  Moyle  v.  Porter.  51 
Cal.  639,  640;  James  v.  Center,  63  Cal.  31. 

45.  ActlOB  to  «alet  title— Aflnaatlve  re- 
lief.— Judgment  of  dismissal  In  action  to 
quiet  title  Is  .  erroneous  where  defendant 
In  his  answer  asserted  certain  title  In  hlm- 
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self,  denying  plalntllTs  rl^ht  of  possession, 
alleging:  an  ouster  by  plaintiff  of  defend- 
ant's possession,  and  concluding  with 
prayer  for  decree  establishing  his  title  and 
enjoining  plaintiff  from  asserting  any  claim 
to  land  or  interfering  in  any  manner  with 
possession  thereof. — Wood  v.  Jordan,  126 
Cal.  263,  264,  57  Pac.  998. 

49,  Overrnledt  In  Islals  &  S,  W.  Co.  V. 
Allen.  132  Cal.  432,  437,  64  Pac.  713.  hold- 
ing that  In  action  to  quiet  title,  though  de- 
fendant's title  may  never  have  been  ques- 
tioned, and  therefore  no  cause  of  action  has 
existed  in  his  favor  against  any  one,  yet  if 
plaintifC,  by  bringing  action,  creates  cause 
of  action  in  defendant's  favor  against  plain- 
tiff, assertion  of  adverse  claim  or  Interest 
In  same  property  by  defendant  as  against 
plaintiff,  where  there  are  affirmative  alle- 
gations, which,  If  sustained  by  evidence, 
entitle  defendant  to  affirmative  relief,  such 
affirmative  relief  Is  demanded  within  mean- 
ing of  this  section. — See  Robinson  v.  Placer-" 
vllle  S.  v.  R.  Co.,  66  Cal.  263,  3  Pac.  878; 
KlttS  V.  Austin,  83  Cal.  167,  172,  23  Pac.  290. 


47.  Actios  acalast  tnuitCM— AfllnMthra 

relief. — Where,  In  action  to  remove  trustees, 
plaintiff,  averring  that  he  was  holder  of 
certain  bonds  of  defendant  railroad  com- 
pany, secured  by  mortgage  on  property  of 
railroad  to  defendant  as  trustees  for  bond- 
holders, and  that  trustees  had  failed  to  dis- 
charge duties  of  trust;  and  where  answer 
contained  averment  that  bonds  held  by 
plaintiff  were  paid,  satisfied,  and  discharged, 
and  aslEed  as  affirmative  relief  that  bonds 
be  delivered  up  and  canceled,  or  in  default 
of  such  delivery,  be  declared  void,  held 
that  plaintiff,  where  answer  claimed  such 
affirmative  relief,  was  not  authorized  to  dis- 
miss action. — Robinson  v.  Placerville  &  8. 
V.  R.  Co.,       Cal.  263,  266,  8  Pac.  878. 

48.  AdvlsciMCMt  —  CavM  keM  mtw. — 
Plaintiff  has  no  right,  and  courf  has  no  au- 
thority, to  dismiss  cause  after  trial  and  sub- 
mission to  court,  and  where  case  Is  held 
under  advisement. — Ileinlen  v.  Castro.  22 
Cal.  100;  Westbay  v.  Gray,  116  Cal.  660,  667, 
48  Pac.  800. 

49.  Answer— Fnvcr  far  aanaatlve  relict 
•—Docs  Bot  cimase  to  eross-complalat. — In 

an  action  upon  a  promissory  note  the  de- 
fendant interposed  an  answer  setting  up 
the  facts  upon  which  he  based  a  demand  for 
a  cancelation  of  the  note,  followed  by  a 
prayer  for  such  relief.  Under  the  provi- 
sions of  the  above  section  the  defendants 
in  such  an  action,  with  the  leave  of  the 
court,  may  dismiss  and  withdraw  such  an- 
swer so  filed:  because  the  matters  being 
proper  as  a  defense  were  not  turned  into 
a  counter-claim  or  cross -com plaint  merely 
by  the  prayer  for  affirmative  relief  and 
deprived  the  parties  of  the  right  to  dismiss. 

 Ward  V.  Goettlng.  44  Cal.  App.  435,  186 

Pac.  640,  following  Shaln  T.  Belvlna,  79  Cal. 
262.  21  Pac.  741. 


00.  Coastraetlea  of  scetloa— Sabdlvlslou 
X  of  above  section  caa  aot  be  restricted  in 

its  meaning  to  trials  of  merit  after  answer, 
for  there  may  be  such  trial  on  general  de- 
murrer to  complaint  as  will  efTectually  dis- 
pose of  case,  where  plaintiff  has  properly 
alleged  all  facts  which  constituted  his 
cause  of  action.  If  demurrer  is  sustained, 
he  stands  on  his  pleading  and  submits  to 
Judgment  on  demurrer,  and  if  not  satisfied, 
has  his  remedy  by  appeal.  In  such  case 
there  will  be  trial  within  meaning  of  code, 
and  Judgment  would  cut  off  right  of  dis- 
missal unless  it  was  first  set  aside,  or  leave 
given  to  amend. — Ooldtree  v.  Spreckels,  335 
Cal.  666.  672,  67  Pac.  1091.  See  Hancock  D. 
Co.  v.  Bradford,  13  Cal.  637;  Brown  v.  Bar- 
ter, 18  Cal.  76;  Tregambo  v.  Comanche  M. 
&  M.  Co..  67  Cal.  601;  Finn  v  .Spagnoll,  67 
Cal.  330,  7  Pac.  746.  Neb.  State  v.  Scott,  22 
Neb.  628.  36  N.  W.  121.  Ohio.  Beaumont  v. 
Herrlck,  24  Ohio  St  44S,  446.  Tex.  Scherff 
v.  Missouri  Pac.  R.  Co.,  81  Texas  471,  26 
Am.  St.  Rep.  328,  17  S.  W.  39. 

61.  Conater-ciabn  or  crow- com  plain  t— 
Dlsmlrsal  wkere  afflmatlve  relief  KOiiKht. 

- — Party  has  no  right  to  dismiss  cross-com- 
plalnt  against  objection  of  plaintiff,  who 
had  answered  showing  that  he  was  en- 
titled to  affirmative  relief,  and  praying  that 
same  be  granted  as  to  no  mortgage  set  up 
in  cross-complaint.  Cross-complaint  in  such 
case  is  in  same  position  with  reference  to 
right  to  dismiss  as  if  he  were  original 
plaintiff,  and  can  not,  under,  circumstances, 
dismiss  without  consent  of  party  who  has 
prayed  affirmative  relief  as  to  matters  con- 
tained in  cross-complaint. — Rodgers  v, 
Parker.  136  Cal.  313,  316.  68  Pac.  975.  See 
Islals  &  S.  W.  Co.  v.  Allen,  132  Cal.  432, 
434,  84  Pac.  718. 

5S,  Counter-claim  or  cross-complaint,  to 
prevent  dismissal  under  subdivision  1,  must 
be  one  upon  which  defendant  would  be  en- 
titled to 'affirmative  relief. — Mott  v.  Hott, 
82  Cal.  413,  415,  22  Pac.  1140.  See  Belleau  v. 
Thompson,  38  Cal.  496,  496. 

OS.  Same  —  Flliag  anavrer  contalalac 
cDnatcr-elalair  after  order  diamlaslay  canac 

has  been  entered  In  minutes,  and  before 
actual  entry  of  Judgment,  can  not  prevent 
dismissal.  Plaintiff  who,  in  proper  case, 
has  himself  ordered  action  to  be  dismissed, 
or  has  obtained  order  of  dismissal  from 
court,  can  not  thus  be  defeated  and  Judg- 
ment will  be  entered  nunc  pro  tunc. — Evans 
V.  Johnston,  116  Cal.  180,  183,  46  Pac.  906. 

04.  Saaie — Hatters  set  out  la  cross-lilll 

so-called,  held  not  to  constitute  counter- 
claim, because  not  arising  out  of  transac- 
tion set  forth  in  complaint,  and  not  con- 
nected with  subject  of  action,  and  that 
Judgment  of  dismissal  entered  by  clerk  was 
properly  entered,  inasmuch  as  there  was  no 
counter-claim  under  statute. — James  V.  Cen- 
ter, 53  Cal.  31,  32. 
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S3.    Saai»— Stricken  from  answer — Eflcet 

•f .  —  Where  cross-complaint  has  been 
stricken  from  answer  of  defendant,  and  lat- 
ter pleadlngr  left  with  matter  of  defense 
only,  plalntlffl  is  at  liberty  to  dismiss  ac- 
tion at  any  time  before  trial,  upon  pay- 
ment of  costs. — Thompson  v.  Sprals,  Sft  Cal. 
35(t,  5  Pac.  506. 

9*.  Same — Strlfclni;  crOM-com plaint  front 
SIvB— Effect  of. — PlalntltT'8  right  to  dismiss 
action  Is  absolute,  where  cross-complaint, 
though  filed  had  been  stricken  from  flies 
under  order  of  court — the  only  pleading  on 
file  In  action  remaining  on  defendant's  part 
being  his  answer.  In  which  no  demand  for 
affirmative  relief  was  made. — Alpers  T. 
Bliss.  145  Cal.  565.  STO.  79  Pac.  171. 

ST.  CcMlN — What  cotmlMt  of. — The  costs 
which  plaintiff  la  required  to  pay  before  dis- 
missal of  action,  are  clerk's  costs  for  enter- 
ins  order. — Hopkins  v.  Superior  Court,  188 
Cal.  552,  553.  69  Pac.  299. 

68.  Defendant's  right  to  recover  costs, 
whatever  such  right  may  be.  arisas  only 
after  dismissal,  and  prepayment  of  defend- 
ant's costs  Is  not  prerequisite  to  plaintiff's 
right. — Hopkins  v.  Superior  Court,  1S6  Cal. 
fi52,  ESS.  69  Pac.  299. 

69.  Plaintiff  has  absolute  right,  upon 
payment  of  his  own  costs,  to  order  of  dis- 
missal.— ^Hopkins  T.  Superior  Court.  1S6  Cal. 
6S2.  5S4,  69  Pac.  299. 

m.  MDIamlSMal  bcfoiv  tke  trlal*^— Hcnu 
4tonUaMd  before  snbinlMlon. — "Dismissal  be- 
fore the  trial"  means  dismissal  before  sub- 
misaion,  and  before  the  court  trying  the 
case  without  a  Jury,  has  taken  It  under  ad- 
visement, after  the  close  of  the  evidence 
and  argument. — MacDermot  v.  Grant,  181 
Cal.  332,  184  Pac.  396. 

«1.  Dtomlwnl  by  pmrt  of  pUlatlffa — After 
llodlnga  and  JndgBieiit. — In  an  action  on  a 
promissory  note  brought  by  four  plain- 
tiffs, an  attempted  dismissal  by  three  of 
the  plaintiffs  so  far  as  they  were  con- 
cerned after  the  findings  and  Judgment  had 
been  signed,  but  before'  they  had  been  filed 
can  not  be  given  effect  under  any  of  the 
provisions  of  the  code  expressly  authoriz- 
ing a  dismissal.— MacDermot  v.  Grant.  181 
Cal.  832,  184  Pac.  396. 

•2.  DIsmloMil  of  eoniplalnt  —  After  de- 
nnrrer  ■ustalncd. — -Where  a  demurrer  to  a 
complaint  was  sustained  with  leave  to 
amend  and  plaintiff,  before  the  expiration 
of  the  time  to  amend,  and  without  amend- 
ing, dismissed  the  action,  an  order  vacating 
the  dismissal  and  rendering  Judgment  for 
the  defendant  was  void. — Home  Keal  Estate 
Co.  T.  Wlnnants,  39  Cal.  App.  643,  178  Pac. 
634. 

63.  Same— After  Interventloa  by  which 
H  is  prayed  that  the  plalntllf  take  nothing, 
the  plaintiff  can  not  dismiss  his  action  as 
asalnst  certain  defendants  and  take  Judg- 
ment against  the  others  without  notice  to, 
or  giving  the  intervener  an  opportunity 


to  be  heard,  nor  can  the  court  render 
Judgment  without  the  presence  of  the  in- 
tervener in  the  absence  of  proof  of  notice 
to  the  intervener  as  prescribed  by  section 
594. — Townsend  v.  Driver,  5  Cal.  App.  581, 
ESS,  90  Pac.  1061. 

Am  to  dlsmlsMil  after  Intervention,  see 
pars.  69-72,  this  note. 

64.  Where  Intervention  has  been  allowed 
and  complaint  in  Intervention  filed  whereby 
the  Interveners  pray  that  the  plaintiff  take 
nothing  and  that  they  be  allowed  their 
costs,  the  plalntlft  may  dismiss  the  action 
entirely  as  thereby  he  expresses  his  will- 
ingness to  take  nothing  and  the  object 
■ought  hy  the  Intervention  has  been  ac- 
complished.— Townsend  v.  Driver,  5  Cal. 
App.  E81,  684,  90  Pac.  1061. 

OB.  Kntry  of  Jndgment  opon  order— Ae- 
tloa  Is  not  dlantlssed  until  Judgment  is  en- 
tered.— Page  T.  Superior  Court,  76  Cal.  372, 
374,  18  Pac.  385;  Page  v.  Page.  77  Cal.  77, 
83,  19  Pac.  183.  See  Rochat  v.  Qee,  91  Cal. 
355.  356,  27  Pac.  670;  Barnes  v.  Barnes, 
95  Cal.  171,  173,  16  L.  R.  A.  660.  30  Pac.  298; 
Brady  v.  Tlmes-Mlrror  Co..  106  Cal.  56,  62. 
39  Pac.  209;  Evans  v.  Johnston.  116  Cal. 
180.  183.  46  Pac.  906. 

66.  Comparet  Thompson  v.  Spralg,  66  Cal. 
350,  sub  nom,  Thompson  v.  Spray,  4  Pac. 
418,  6  Pac.  606,  and  Hopkins  v.  Superior 
Court,  136  Cal.  662.  554,  69  Pac.  299,  hold- 
ing that  entry  of  Judgment  of  dismissal  Is 
not  required  and  that  mere  entry  of  order 
by  clerk  Is  sufficient. 

See  par.  43,  this  note. 

67.  Pallnre  of  elerk  to  perform  minis- 
terlal  datlco  —  Effect  of.  —  The  failure  of 
clerk  to  perform  his  ministerial  duties  by 
entering  dlsmiasal  in  register,  and  causing 
proper  Judgment  of  dismissal  to  be  entered 
In  his  Judgment-book,  can  not  affect  sub- 
stantial rights  of  parties. — Kaufman  v.  Su- 
perior Court,  115  Ca!.  152.  156,  46  Pac.  904. 

es.  Piling  croso-camptBlat — After  receiv- 
ing notice. — Defendants  can  not,  by  filing 
cross-complaint,  after  receiving  notice  of 
intention  to  move  for  order  that  Judgment 
of  dlsRiissal  be  entered,  deprive  plaintiff  of 
this  right.— HInkel  v.  Donohue,  90  CaL  389, 
S92.  27  Pac.  801. 

68.  Intervention  —  Action  mmr  be  dls- 
■alsocd  upon  motion  of  plaintiff  before  trial, 
where  there  Is  no  counter-claim  or  cross- 
complaint  or  answer  of  defendant,  seeking 
affirmative  relief.  Notwithstanding  filing 
of  complaint  in  Intervention  and  Insistence 
of  Intervener  that  case  proceed  to  trial. 
—Henry  v.  Vlneland  Irr.  Dist.,  140  Cal.  376, 
377,  73  Pac.  1061. 

As  to   dismissal   after  Intervention,  see 

pars.  63,  64,  this  note. 

70.  Saate— Dcatk  of  party. — Intervener, 
against  whom  no  relief  Is  prayed,  may 
dismiss  his  petition  of  intervention,  and 
fact  of  death  of  one  of  plaintiffs  does  not 
take  away,  or  In  any  manner  affect,  this 
right.— Sheldon  v.  Gunn,  S6  Cal.  682,  687. 


Digitized  by 


•  881 


DISMISSAL  AND  NOlf  SUIT— DISMISSAL  BY  PLAINTIFV. 


[PLU. 


71.  Sam— BflM  mt  UIbc  caatplalat 
tatWTCBtloB.  —  Where  Intervener  becomes 
party  for  purpose  of  resisting,  with  defend- 
Bnt,  claims  of  plaintiff,  ani}  where  Inter- 
vener could  accomplfah  nothing  by  Judgrment 
upon  merits  that  would  not  be  accom- 
pllBhed  by  dismissal  of  action,  plaintiff 
may  dismiss  action,  for  In  such  case,  plead- 
ing of  interveners,  although  termed  com- 
plaint. Is  In  effect  answer  to  complaint  of 
plaintiff.— Henry  v.  VIneland  Irr.  ZMst..  140 
Cal.  876.  378.  73  Pac  1061.  Sefl  People  ex 
rel.  Vogg  V.  Ferris  Irr.  DIat.,  182  Cal.  289, 
64  Pac.  399,  778. 

72.  Same-^ndgmwit  rea'crcd  asalnat  ta- 
tcrveacni  is  erroneous  where  such  inter- 
veners abandoned  contest,  and  were  out 
of  case  by  virtue  of  dismissal. — Sheldon  T. 
Gunn,  66  Cal.  682.  686. 

78.  Jndcmcat  of  dlsmiaaal  by  plaintiff— 
Tlmt  a  bar  to  aubseqncnt  avtlon. — Where  de- 
fendant obtained  a  transfer  of  the  action 
to  the  federal  court  from  the  state  court, 
for  diverse  citizenship,  and  the  plaintiff 
thereafter  dismissed  the  action,  and  ob- 
tained a  Judgment  of  dismissal  In  the  fed- 
eral court,  such  Judgment  of  dismissal  does 
not  constitute  a  bar  to  a  subsequent  action 
in  the  state  court. — Carr  v.  Howell,  164  Cal. 
888,  97  Pac  886. 

74.  An  action  by  a  wife  for  a  divorce, 
which  is  dismissed  by  her,  under  subdivl- 
slon  I  of  this  section,  without  the  consent 
or  knowledge  of  the  defendant,  and  with- 
out a  consideration  of  any  kind  from  him 
to  her,  is  not  a  bar  to  a  subsequent  action 
concerning  the  matters  involved  therein. — 
Clopton  T.  Clopton,  162  Cal.  27,  32,  121  Pac. 
720. 

75.  Same — Nallltr  when  defendant,  In  his 
answer,  seeks  affirmative  relief. — Thomp- 
son v.  Spray,  2  Cal.  Unrep.  846.  4  Pac.  418. 

76.  Same — Will  be  beld  to  relate  to  date 
jof  demand,  where  necessary  to  preserve  sub- 
stantial rights  of  parties. — Kaufman  v.  Su- 
perior Court,  116  Cal.  162,  157,  46  Pac.  904. 

77.  Mandamn*— Will  not  lie  to  compel 
party  to  enter  Judgment  of  dismissal,  where 
motion  to  dismiss  is  contested  upon  ground 
that  defendant  had  made  counter-claim, 
and  where  real  and  substantial  question 
presented  for  decision  of  court  by  motion  to 
dismiss  Is  whether  defendant  had  set  up 
counter-claim  against  plainttrFs,  upon  which 
he  Is  seeking  affirmative  relief;  where  so- 
lution of  that  question  depends  upon  Judicial 
reading  and  consideration  of  defendant's 
answer,  stipulation  between  parties,  and 
effect  of  latter  upon  former.  In  deciding 
which  Judge  acts  Judicially,  not  ministeri- 
ally.— People  ex  rel.  Polhemus  v.  Pratt.  28 
Cal.  166,  169,  8?  Am.  Dec.  110.  See  People 
ex  rel.  Memlnger  v.  Sexton,  24  Cal.  79, 

78.  Motion  —  Proceeding  by.  —  Mode 
pointed  out  In  subdivision  1  is  not  exclusive 
or  mandatory,  and  plaintiff  may  adopt  pro- 
ceeding of  making  motion  to  court  and 
taking   order  of  dismissal,   which,  when 


entered,  shall  be  noted  by  clerk  la  register 
of  action. — Richards  v.  Bradley,  129  Cal.  670, 
672,  62  Pac.  316.  See  Hlnkel  v.  Donohue, 
90  Cal.  389,  27  Pac.  301;  Westbay  T.  Gray, 
116  CaL  660,  48  Pac.  800. 

TV.  Sanue— To  tranafer  eanac— DtsmUwed 
defendaat. — Where  plaintiff  dismissed  ac- 
tion as  to  two  defendants,  leaving  action 
to  proceed  against  other  parties,  and  no 
application  had  been  made  to  set  aside  de- 
fault Judgment  rendered  thereon,  held  that 
dismissed  defendant  was  no  longer  party 
to  action,  and  not  in  position  to  contest 
validity  or  regularity  of  Judgment,  and  his 
motion  to  transfer  cause  could  not  there- 
fore be  properly  entertained. — Reed  v.  Cal- 
derwood,  22  Cal.  468,  466. 

8S.  Retraxlt-^t  coauaon  law  occurred 
when  plaintiff  came  into  court  in  person 
(under  our  practice  this  may  be  by  coun- 
sel), and  voluntarily  renounced  his  suit  or 
cause  of  action,  and  when  this  was  done. 
Judgment  was  entered  In  favor  of  defend- 
ant, and  plaintiff's  cause  of  action  was 
forever  gone. — Westbay  v.  Gray.  116  Cal. 
660.  666,  48  Pac.  800;  Hibernia  8.  &  U  8oc. 
T.  Portener,  139  Cal.  90.  94.  72  Pac.  716. 
See  Board  of  Commissioners  T.  Yonnger, 
19  Cal.  147.  87  Am.  Dec.  164;  Merritt  v. 
Campbell.  47  Cal.  642. 

As  to  retraxit,  see  par.  98,  thli  note;  also, 
ante,  i  283,  note  pars.  206,  207. 

81.  Same— Dlamlsaal  of  Srst  actlOB  to  aat 
bar  ta  eeeond,  nor  Judgment  on  merits,  ex- 
cept where  Judgment  Is.  in  effect,  retraxit. 
— Westbay  v.  Gray,  116  Cal.  660,  666,  48  Pac. 
800;  Hibernia  S.  A  L.  Soc.  v.  Portener,  139 
Cal.  90,  93,  72  Pac.  716.  See  Helnlln  v. 
Castro.  22  Cal.  100;  Merritt  v.  Campbell.  47 
Cal.  542;  Crossman  v.  Davis,  79  Cal.  603, 
21  Pac.  693;  Rosenthal  v.  McMann.  93  Cat. 
606.  29  Pac.  121. 

82.  Same—Jndgmeat  entered  "without 
prcjadlee  at  plalatlCs  cM4a*>  Is  not  Judg- 
ment on  merits  and  Is  not  bar  to  subsequent 

action,  nor  is  it  an  estoppel  under  section 
1908,  post. — Hibernia  S.  &  L.  Soc.  v.  Por- 
tener, 139  Cal.  90.  94,  72  Pac.  716. 

88.    Same  — JadgMcat   •(   Valtcd  Statea 

circuit  eonrt  dlsmlaslng  bitt  for  same  cause 
of  action  set  up  in  complaint,  In  state  court. 
Is  not  bar  to  action  in  state  court,  where 
It  does  not  appear  that  merits  of  case  were 
determined  In  circuit  court. — Wills  v.  Pauly, 
116  Cal.  575.  682,  48  Pac.  709. 

64.  Same — Power  to  make  retraxit  under 
our  statute  Is  conferred  upon  attorney  of 
record  In  case.— Merritt  v.  Campbell,  47  Cal. 
642,  545. 

See,  ante,  I  283  and  note  pars.  206,  207. 

SB.  Stipalatloa  betwcca  parties— Provid- 
ing for  eantlageneiea  In  relation  to  Judg- 
ment, held  not  such  In  Its  terms  as  to 
deprive  plaintiff  of  right  to  dismiss  the 
action  before  trial,  upon  payment  of  costs, 
where  no  counter-claim  had  been  made,  nor 
affirmative  relief  sought  by  cross-complaint 
or  answer. — Southern  Cal.  M.  W.  Co.  v.  Cam- 
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cron.  141  Cal.  2S3,  287,  T<  Pao.  8»  (B«atty, 
C.  dissenting). 

S6.    Trial  and  aabmlaatoa  act  aaldc — Bt- 

f«rt  of. — Plaintiff  has  right  to  apply  for, 
and  court  has  right  to  grant,  dismissal  in 
case  where  action  had  been  tried  and  sub- 
mitted, but  order  o(  aubmisslon  had  been 
set  aside  and  leave  given  to  amend  plead- 
ings. Case  stands  then  as  though  no  sub- 
mlBSlon  had  ever  been  had.  —  Westbay  t. 
Gray.  116  Cal.  660,  667,  48  Pac.  800. 

87.  Valldltr  of  Jodgmeat— Batered  nadcr 
■nbdivlatoa  X  of  this  section,  can  not  be 
questioned  where  Judgment  Is  entered  by 
clerk  withont  payment  of  costs  referred  to 
in  subdivision. — Hinkel  v.  Donohue.  90  Cal. 
389.  27  Pac.  301.  See  Kaufman  t.  Superior 
Court.  115  Cal.  152.  46  Pac.  904. 

88.  Same— Deetded  by  reference  to  plead- 
iBga. — The  validity  of  entry  In  register,  or 
of  judgment  thereon,  must  be  decided  by 
reference  to  pleadings  in  the  action,  where 
such  validity  Is  brought  into  question, 
either  directly  or  collaterally, — Page  v.  Su- 
perior Court,  76  Cal.  372,  374,  18  Pac.  385. 

See  par.  43,  this  note. 

80.  Volnfary  dlaaslaMl— "WMliont  yrci- 
jBdIcM  at  platatUTa  eoata.**  of  action.  Is 
proper  under  subdivision  1  of  this  section. 
In  case  where  defendant,  after  having  de- 
fault Judgment  set  aside,  had  obtained  leave 
to  answer,  but  had  not  answered  at  time 
of  dismissal. — Hibernla  S.  &  I,.  Soc.  v.  Por- 
tener,  139  Cal.  90,  92,  72  Fac.  716. 

Mk  Writ  Of  naadate — Will  burnt  to  eow- 
prl  eatry  of  dismissal  of  action  by  plaintiff 
In  divorce  suit,  upon  payment  of  her  costs, 
where  clerk  refused  to  enter  dismissal,  baa- 
ing bis  action  upon  order  of  superior  court 
directing  that  all  proceedings  In  relation 
to  dlnnlnal  be  stayed  unless  plaintiff  pays 
to  defendant  amount  of  his  costs,  and  If 
plaintiff  failed  to  make  such  payment,  then 
attempted  dismissal  of  action  be  annulled 
and  set  aside. — Hopklna  t.  Superior  Court, 
136  Cal.  552,  SS5,  69  Pac.  299. 

SI.  Sane — Wrli  of  mandate  Is  only  plala. 
speedy,  or  adeqaate.  remedy  of  plaintiff  to 
compel  entry  of  dismissal,  where  court  re- 
fuses to  order  proper  entry  of  dismissal  In 
register,  and  where  proper  application  la 
made  under  provisions  of  section. — Hopkins 
V.  Superior  Court,  136  CaL  652,  655,  69  Pac.299. 

•X.  Same — Writ  of  mandate — Will  lasne 
1o  cwrapel  court  to  try  eanse  attempted  to  be 
dismissed  by  plaintiff,  where  affirmative  re- 
lief Is  sought  by  answer. — Clark  v.  Hund- 
ley. «&  Cal.  96,  97,  3  Pac.  131. 

m.  Sme— Writ  of  prohlUtlOH  will  Issue 
to  restrain  superior  court  from  proceeding 
with  action  commenced  by  receiver  In  inter- 
pleader for  purpose  of  determining  rights 
of  rival  claimants  of  fund,  where  receiver 
afterwards  dismissed  action,  and  court  sub- 
sequently set  aside  order  of  dismissal  and 
threatened  further  proceedings  In  action. — 
Kaufman  v.  Superior  Court,  115  CaL  152, 
157,  46  Pac.  904. 


in.    DISMISSAZ.  BT  WRITTBN  CONSENT 
—SUBDIVISION  2. 

P4.  Complaint  strleken  out  by  consent  of 
pa rtlei^— Effect  of, — Complaint  stricken  out 
by  consent  of  both  parties  is  properly  fol- 
lowed by  dlsmlsaal  of  proceedings. — Smith 
T.  Ling,  78  Cal.  72,  78,  14  Pac.  390. 

96.  Dlsmlsaal  on  atlpnlatlon — Jndsment 
on  merits,  wkcn. — Where  the  parties  ap- 
pear In  open  court  and  stipulate  for  a  dis- 
missal, the  situation  is  covered  by  the 
provisions  of  the  above  section,  1>ut  a  Judg- 
ment Mitered  thereon  la  a  Judgment  on 
the  merits,  within  the  contemplation  of  sec- 
tion 682,  post. — McCord  v.  Uartin,  —  Cal. 
App.  ~,  191  Pac.  89. 

As  to  order  of  dismissal  being  Jadgnent 
on  merits,  see  pars,  12,  28,  96,  this  note. 

M,  Jadgment  of  dismissal  by  eonscnt— 
Whca  jBdgmeat  o»  Merits. — A  Judgment  of 
dismissal  by  consent  of  parties  which  does 
not  come  within  meaning  of  the  subdlvlr 
slons  of  this  section,  must  be  deemed  to  be 
Judgment  on  merits. — ^BCerrltt  v.  Campbell, 
47  Cal.  642,  648. 

07.  Offer  to  dismfas  Fallnre  to  flic  writ- 
ten eoaaeat-^allare  ef  eenrt  to  pass  oa 
motion. — In  a  case  In  which  an  action  is 
brought  against  two  defendants  to  recover 
damages  for  personal  Injuries  received  by 
the  plaintiff  where  during  the  course  of  the 
trial  plaintiff's  counsel  remarked  "Just  to 
show  that  we  are  willing  to  do  the  right 
thing,  we  will  dismiss  the  case,  with  Your 
Honor's  permission,  against,"  naming  the 
defendants,  "at  this  time."  The  named  de- 
fendant did  not  file  the  written  consent  un- 
der the  provisions  of  subdivision  2  of  the 
above  section  and  the  court  refused  to  rule 
on  the  suggestion;  on  appeal  It  was  held 
that  there  was  no  prejudicial  error  in  the 
court'a  action  In  refusing  to  pass  on  the 
alleged  motion  to  dismiss  as  to  one  of  the 
defendants  for  the  reason  that  such  defend- 
ant did  not  bring  himself  within  the  pro- 
visions of  subdivisions  of  the  above  section, 
entitling  him  to  a  ruling  on  the  motion 
and  a  dismissal  from  the  case. — Lampton 
V.  Davis  Standard  Bread  Co.,  —  CaL  App. 
— ,  191  Pac.  710. 

OS.  Parties  not  ■rarleved~-By  order  set- 
ting aside  order  or  Jadgmcat  of  diamlasal 

unless  such  order  or  Judgment  operated  as 
a  retraxit  and  so  barred  any  future  action 
by  plaintiffs  for  same  cause. — Stoutenbor- 
ough  v.  Board  of  Bducation,  104  Cal.  664, 
667,  88  Pac-  449. 

08.  Retraxit— DIsBil seal  by  written  eon- 
■ent  will  act  as  a. — Only  such  dlsmlsaal, 
under  our  statute,  as  is  had  "by  either 
party  upon  the  written  consent  of  the 
other,"  will  operate  as  a  retraxit. — Stouten- 
borough  v.  Board  of  Education,  104  Cal.  664, 
667,  38  Pac.  449. 

A»  to  retraxit,  see  para.  80-83,  this  note; 
also,  ante,  S  283,  note  pars.  206,  207. 
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XOtk,  StlpnlatlOM  for  dbnilaul— When  Id- 
valM^— Where  previous  to  commencement 
of  action,  plaintiff  entered  Into  written  con- 
tract with  hia  attorneys,  by  which  they  were 
to  have  one-half  of  whatever  misht  be  re- 
covered In  action,  aa  compensation  for  their 
services,  said  attorneys  agreeing  to  pay 
costs  of  case,  and  where,  thereafter,  plain- 
tiff, without  any  substitution  or  change  as 
to  bis  attorneys,  and  without  their  knowl- 
edge or  consent,  in  person,  signed  and  de- 
livered to  defendant's"  attorney,  written  stip- 
ulation authorizing  dismissal  of  case,  and 
Judgment  of  dismissal  was  accordingly  en- 
tered: held  that  such  stipulation  was  un- 
authorized, and  Judgment  was  no  better 
than  it  would  have  been  If  court  had  there- 
by dismlsaed  action  without  any  stipulation 
or  motion  whatever. — Toy  v.  Haskell,  128 
Cat.  558,  561,  79  Am.  St.  Rep.  70,  61  Pac.  89. 

Am  to  slipulBtiODH  by  attorney,  see,  ante. 
!  283,  note  pars.  214  et  seq. 

101.  "Written  consent" — IHnat  come  from 
nttorney  of  record.— Written  consent  that 
action  be  dismissed  must  come,  where  there 
is  an  attorney  of  record,  from  such  attorney 
or  be  sanctioned  by  him. — Board  of  Com- 
missioners Funded  Debt  v.  Tounger,  2B  CU. 
147,  150,  87  Am.  Dec.  164. 

See,  ante,  i  !83  and  note  pars.  69-82. 

102.  No  stipulation  as  to  conduct  or  dis- 
posal of  action  shall  be- entertained  by  court 
unless  same  Is  signed  or  assented  to  by  at- 
torney of  record.  —  Board  Commissioners 
Funded  Debt  v.  Tounger,  S9  Cal.  147.  149, 
87  Am.  Dec  164. 

103.  Party  to  action  may  appear  In  his 
own  proper  person  or  by  attorney,  but  he 
can  not  do  both.  If  he  appear  by  attorney 
he  must  be  heard  through  him,  and  it  Is 
indispensable  to  decorum  of  court,  and  due 
and  orderly  conduct  of  cause  that  such  at- 
torney should  have  management  and  con- 
trol  of  action  and  bis  acta  go  unquestioned 
by  any  one  except  party  whom  he  repre- 
sents.— Board  Commissioners  Funded  Debt 
V.  Tounger,  29  Cal.  147,  149,  87  Am.  Dec. 
164. 

104.  Same — M«st  be  slvncd  by  attorney 

of  consentlns  party. — The  "written  consent" 
referred  to  in  subdivision  2  of  the  above 
section,  is  Wholly  Ineffective  unless  It  is 
signed  by  the  attorney  of  record  of  the  con- 
senting party. — MacDermot  v.  Qrant,  181 
Cal.  832,  184  Pac.  398. 

rV.    DISUISSAL  BT  COURT— FAILURE  TO 
APPEAR  AT  TRIAI.— SUBDIVISION  3. 

lOB.  Conacnt  —  Wkem  neeeaaary. — Action 
can  not  be  dismissed  under  subdivision  3 
of  this  section  where  plaintiff  does  not  ap- 
pear at  trial,  without  consent  of  defendant 
in  action  where  afflrmatlve  relief  is  sought 
by  the  answer. — Clune  v.  Qultsow,  126  Cal. 
213.  214,  67  Pac.  886. 

106.    Divorce  —  Inabllty   to   pay  coet«, — 

Where  plaintiff  In  a  divorce  action  refuses 
to  go  to  trial  upon  the  ground  that  she  has 


been  unable  to  pay  the  expenses  thereof, 
the  court  may  dismiss  her  complaint  where 
It  had  theretofore  heard  and  denied  a  mo- 
tion for  an  allowance  to  pay  such  cost. — 
Stewart  t.  Stewart.  158  Cal.  681.  666,  106 
Pac.  966. 

107.  Fallnre  of  plalutllt  to  appear  at  trial. 

—It  is  right  of  defendant,  where  plaintiff 
fails  to  appear  at  trial,  to  proceed  with 
case,  and  to  have  judgment  entered,  finally 
disposing  of  case,  and  court  does  not  err 
in  granting  defendant  judgment  on  merits. 
— Clone  V.  QuIt2ow.  126  Cal.  213,  214,  57 
Pac.  886. 

108.  Judsntent  of  dlsmlwal — Is  not  Jndg* 
ment  Im  bar  of  another  action,  where  facts 
are  as  follows:  Plaintiff  filed  her  complaint, 
and  defendant  answered;  time  arrived  for 
trial  and  plaintiff's  attorney  failed  to  ap- 
pear; thereupon  defendant  answered  ready 
and  made  motion  that  action  be  dismissed 
by  reason  of  non-appearance  of  plaintiff; 
at  this  stage  of  proceedings,  plaintiff's  at- 
torney appeared  and  declined  to  further 
prosecute  action;  court  thereupon  ordered 
action  dismissed  for  want  of  prosecution, 
and  gave  Judgment  in  favor  of  defendant 
for  his  costs;  thereupon  new  complaint  was 
filed  upon  same  cause  of  action,  and  de- 
fendant, by  his  answer,  pleaded  aforesaid 
Judgment  In  bar  to  prosecution  of  such  sub- 
sequent action. — Pyle  v.  Piercy,  122  Cal,  383, 
385,  55  Pac.  141.  See  Laird  v.  Morris,  23 
Kev.  34,  42  Pac.  11. 

100.  Jndsment  thnt  can  not  be  pleaded 
In  bar — BfTec t  of. — A  Judgment  that  can 
not  be  pleaded  in  bar  necessarily  can  not 
be  pleaded  In  abatement  and  avoidance. — 
Pyle  v.  Piercy,  122  Cal.  883,  385,  65  Pac.  141. 

110.  When  there  has  been  no  adjudica- 
tion of  cause  upon  Its  merits.  It  will  only 
be  in  exceptional  cases  that  court  will  hold 
that  Judgment  of  dismissal  Is  equivalent  of 
Judgment  of  res  adjudlcata  upon  facts.  Upon 
reason  there  is  nothing  to  Justify  such  a 
rule;  nothing  has  been  litigated  and  no 
principle  of  estoppel  can  be  invoked. — Pyle 
v,  Piercy,  122  Cal.  383,  S8B,  55  Pac.  141. 

lU.  Notice  of  bearing — Proof  of  necea- 
kary. — A  court  should  not  dismiss  an  action 
under  subdivision  2  of  above  section,  for 
failure  of  the  plaintiff  to  appear  on  the 
trial,  except  upon  proof  made  of  due  service 
of  notice  of  trial  In  accordance  with  the 
requirements  of  section  694,  post,  which 
section  is  designed  to  prevent  the  manifest 
Injustice  of  dismissing  a  party's  action,  or 
trying  it  In  his  absence,  .because  of  his 
failure  to  appear  at  a  time  at  which  he 
could  not  be  held  to  have  had  notice  that 
the  trial  would  be  had,  or  that  any  pro- 
ceeding would  be  taken  against  him. — Es- 
tate of  Dean.  149  Cal.  491,  87  Pac.  13. 

V.    DISMISSAL  BT  COURT— ON  ABANDON- 
MENT  OF  CAUSE— SUBDIVISION  4. 
112.    Blvht  of  plaintiff  to  dlsmim  action 
—At  any  tim  before  flaal  nnbnilaBloM  of 

cause. — See  para.  28-79,  this  note. 
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113.  Rlvbt  of  Memdant  to  dlmln  w-- 
mvm — NotwItlurtaBtitas  vnrev  for  afflrma- 
tive  relief;  such  prayer  doea  not  ohanffe  the 
answer  Into  a  crosa-complalnt, — See  par. 
49,  this  note. 

VI.     DISMISSAL   BY  COURT— NONSUIT- 
SUBDIVISION  6. 

Aa  ta  aoaanlt  la  am  action  for  Msllceaco 
wh«M  plalatUE  Biade  oat  a  piiaw  taele  Caae. 

see  Kerr's  Cyc  Civil  Code,  8         and  note. 

Am  to  whcB  compalaory  BoaBMlt  U  to  be 
craated,  see  note  24  Am.  Dec.  620. 

114.  Action  tor  damases — Baaed  on  law 
of  rond. — Under  facts  as  proved,  contribu- 
tory neffllgence  not  shown  and  nonsuit 
properly  denied. — ^UcKernan  T.  Loa  Anffelea 
Gas  ft  Blec.  Corp.,  16  Cal.  App.  282,  116  Fao. 
«77. 

lis.  Action  In  ejectment. — An  order  of 
Judgment  of  nonsuit  on  defendant's  motion 
determines  nothing  aa  to  the  title  of  either 
party,  and  has  no  other  effect  except  to 
determine  that  plaintiff  has' failed  to  make 
proof  of  his  title.  —  City  and  County  v. 
Brown.  16K  Cal.  647,  96  Pa&  281. 

116.  AeUoa  prcBatarely  eonunenecd — No 
breach  of  coatract. — In  an  action  on  an  In- 
surance policy,  where  proof  of  loss  was 
made  November  18,  1908,  and  under  the 
terms  of  the  policy  payment  of  loss  was  not 
obligatory  until  after  the  lapse  of  sixty 
days  from  such  proof  of  a  loss,  there  was 
no  breach  of  contract  on  December  22,  1908, 
when  action  was  commenced,  and  defend- 
ant's motloti  for  nonsuit  was  erroneously 
denied. — Irwin  v.  Insurance  Co.  of  N.  A.,  16 
Cal.  App.  146,  116  Pac.  294. 

117.  Attachment  diasolved  by^>In  an  ac- 
tion in  which  there  has  l)een  an  attachment 
levied  upon  goods  and  a  nonsuit  is  granted 
by  the  court  and  entry  thereof  duly  made 
under  the  provisions  of  the  above  section 
this  has  the  eftect  to  dissolve  the  attach- 
ment theretofore  levied  upon  the  goods. — ■ 
Clark  V.  Superior  Court,  37  Cal.  App.  782, 
174  Pac.  681. 

118.  Common.lBw  rule. — At  common  law, 
Jt  was  right  of  plaintlCE  to  take  nonsuit  at 
any  time  before  Jury  retired,  and  statute 
does  not  alter  rule. — Hancock  D.  Co.  ▼. 
Bradford,  13  Cal.  637. 

11».  Conflict  of  evidence. — Where  there 
is  any  substantial  evidence  tending  to  prove 
the  facts  alleged  In  plalnttfTa  complaint, 
he  la  entitled  to  a  trial  upon  the  merits, 
and  a  nonsuit  should  never  be  granted 
-Mnere  there  Is  a  conflict  in  the  evidence, — 
Chrlstenson  Lumber  Co,  v.  Buckley,  17  CaL 
App.  44,  118  Pac  466. 

126.  Conetrnctlon  of  snb division-— In  gen- 
eral.— The  evidence  on  a  motion  for  a  non- 
suit on  the  close  of  plaintiff's  case  must 
he  accorded  the  benefit  of  its  full  probative 
lorce,  and  this  is  true  whether  the  evidence 
has  been  erroneolisly  admitted  or  not.  It 


is  also  true  that  on  siich  motion  the  evi- 
dence must  be  taken  moat  strongly  against 
the  defendant. — Estate  of  Daly,  16  Cal.  App. 
S29,  114  Pac.  787. 

121.  The  rules  aa  to  nonsuit  are  the 
same  whether  the  trial  la  by  the  court  or 
by  a  Jury.  The  motion  admits  the  truth  of 
all  the  plaintiff's  evidence  and  every  Infer- 
ence of  fact  that  can  be  legitimately  drawn 
therefrom  and  the  evidence  should  be  in- 
terpreted most  strongly  against  the  de- 
fendant. Whatever  facta  relevant  to  the 
issue  the  evidence  tended  to  prove  on  plain- 
tiffs behalf  must  be  regarded  as  proof  and 
the  sufficiency  or  insufficiency  of  the  evi- 
dence tending  to  sustain  plaintiff's  case  can 
not  be  considered. — Hercules  Oil  Reflnlng 
Co.  V.  Hocknell,  5  Cal.  App.  702,  707,  91 
Pac.  841. 

122.  Same — Granted  or  denied  when^A 

nonsuit  should  be  denied  where  the  evi- 
dence and  the  presumption  reasonably  aris- 
ing therefrom  are  legally  sufficient  to  prove 
the  material  allegations  of  the  complaint, 
and  it  should  be  granted  where  they  are 
not.— Hercules  Oil  Refining  Co.  v.  Hocknell, 
6  Cal.  App.  702,  707,  91  Pac  341. 

123.  Same  — >  PreTlslons  exclusive.  —  Tfie 
cases  In  which  a  Judgment  of  nonsuit  may 
be  entered  are  set  forth  In  this  section,  and 
the  court  has  authority  to  grant  such  judg- 
ment only  In  the  oases  specifled  by  law. — 
EsUte  of  Hlggins,  166  Cal.  257,  260,  104 
Pac.  6. 

124.  Contest  of  will — Rule«  of  nonsnlt  Id 

civil  cases,  held  applicable  to  contest  of 
wills.— In  re  Daly,  16  Cal.  App.  331,  114  Pac. 
787.  See  In  re  Weber,  15  Cal.  App.  224, 
285.  114  Pac.  597. 

125.  Will  contest,  so  far  as  the  granting 
of  nonsuit  is  concerned,  is  governed  by  the 
provisions  of  this  section  and  the  same 
rules  aa  apply  In  civil  actions. — Estate  of 
Daly,  15  Cal.  App.  829,  114  Pac.  787. 

126.  Same  —  CoaslderatloB  of  evidence 
n»oa  Boaanlt. — Entire  evidence  presented  la 
to  be  viewed  from  a  point  moat  favorable 
to  oontestanL  Contradictory  evide'nce  must 
be  disregarded.  All  facta  supporting  con- 
testant's case  must  be  taken  as  true,  and 
all  presumptions  and  all  reasonabla  infer- 
ences considered  as  facts  proven  In  his 
favor.— Estate  of  Ricks,  160  Cal.  459,  117 
Pac.  632. 

12T.    Contributory  negllgeBce  of  employee 

In  action  against  employer.  When  question 
of  law,  and  when  question  of  fact. — Payne 
v.  Oakland  Traction  Co.,  16  Cal.  App.  137, 
113  Pac.  1074. 

See,  also,  Kerr's  Cyc.  Civ.  Code,  2d  ed., 
j  1970  and  note. 

128.  As  to  negligence  of  employer  and 
his  duty  to  make,  promulgate  and  enforce 
rules  and  regulations;  and  as  to  when  ques- 
tion of  law  or  fact. — See  Kerr's  Cyc.  Civ. 
Code,  S  1970  and  note. 
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138.    Court — AothoritT'  to  BTaat  JodvineBt 

of  BOnsnlt  only  In  certain  caseB  specified 
by  law. — Hanna  v.  De  Qarmo,  140  Cal.  172, 
174,  7S  Pac.  810. 

180.  Same— Mar  dUmbis  action  mm  to  ooe 
defendant  and  fflve  him  judgement  asalnat 
plaintiff  for  his  costs,  where  no  case  is 
made  by  plaintiff  against  such  defendant, 
notwithstandinK  action  Ip  to  proceed  aa  be- 
tween plaintiff  and  other  defendants. — Rowe 
V.  Simmons,  113  Cal.  688,  692,  45  Pac.  »83. 

ISl.  Dental  of  — Bvldenee  aabMeqaently 
tntrodaced.^ — Error,  or  possible  error,  in 
the  denial  of  a  motion  for  nonsuit-  at  the 
close  of  plafntifTs  case,  becomes  of  no  con- 
sequence ir,  upon  the  conclusion  of  the 
whole  case,  there  la  evidence  upon  material 
laauea  warrontloK  aubmlsalon  of  the  cause 
to  the  }ury. — Petera  v.  Southern  Pac.  Co., 
160  Cal.  S2,  111  Pac.  400. 

183.  DlrcetlBS  verdict— la  ceneraL—The 
court  may  ^rant  a  nonsuit  only  when,  dis- 
regardlnff  conflictlnc  evidence  and  fflvlngr 
to  plaintilTa  evidence  all  the  value  to  which 
it  la  leerally  entitled,  herein  Indulging  In 
every  legrltimate  Inference  which  may  be 
drawn  from  that  evidence,  the  result  is  a 
determination  that  there  Is  no  evidence  of 
sufficient  substantiality  to  support  a  ver- 
dict in  favor  of  plaintiff  If  such  a  verdict 
were  griven;  if  In  such  a  case  no  motion  for 
nonsuit  has  been  made  and  the  issues  have 
been  turned  over  to  the  consideration  of 
the  Jury,  and  that  Jury  has  rendered  a  ver- 
dict in  favor  of  plaintiff,  the  verdict  beins 
supported  by  any  substantial  evidence.  It 
becomea  the  Imperative  duty  of  the  court 
to  set  it  aside,  but  when,  and  only  when, 
the  evidence  of  the  proponent  is  thus  In- 
sufficient the  court  may  and  should  Rrant 
a  nonsuit,  and  may  and  should  on  motion 
direct  a  verdict. — Estate  of  Caspar,  172  Cal. 
147,  166  Pac.  631. 

As  to  distlnetlon  in  dntlea  of  Jndse  In 
■rantInK  nonenlt  and  dlrccttnB  verdict,  see 
par.  142,  this  note. 

133.  The  rlffbt  of  a  court  to  direct  a 
verdict  Is.  touchlngr  the  condition  of  the 
evidence;  the  same  as  the  right  of  the 
court  to  grant  a  nonsuit- — Bstate  of  Caspar, 
nt  Cal.  147,  16fi  Pac.  6S1. 

134.  The  court  is  authorised  to  take  the 
case  from  the  Jury  when,  upon  the  whole 
evidence,  were  a  verdict  returned  in  favor 
of  the  plaintiff,  the  court  would  feel  im- 
pelled to  set  it  aside  as  unsupported  by  the 
evidence.— Qask ill  v.  Pacific  Elec.  R.  Co..  30 
Cal.  App.  693,  169  Pac.  200. 

13B.  Where  the  court  directs  the  verdict 
of  the  Jury  It  is  Immaterial  whether  the 
jurors  asree  with  the  court  or  not. — Gasklll 
v.  Pacific  Elec.  R.  Co.,  80  Cal.  App.  593, 
169   Pac.  200. 

13«.  Where  the  trial  court  has.  at  the 
conclusion  of  the  plaintiff's  case,  denied 
defendant's  motion  for  a  nonsuit,  the  in- 
validity of  the  contract  and  the  facta  ad- 


duced by  the  plaintiff  in  aupport  of  his 
plea  of  estoppel  at  that  time  appearing.  It 
la  not  error  for  It  subsequently  to  grant 
the  motion  of  the  defendants  to  direct  the 
Jury  to  return  a  verdict  In  their  favor.— 
Sellers  v.  Solway  Land  Co..  31  CaL  App. 
2S9.  160  Pac.  176. 

18T.  Discretion  of  eonrt— As  to  denying 
motion  for  nonsuit  will  not  be  disturbed 
where  there  was  sufllcient  testimony  to 
Justify  court  In  overruling  motion  and  sub- 
mitting fticts  to  Jury. — Anderson  v.  Hln- 
Bhaw,  no  Cal.  082,  086,  42  Pac.  389. 

ISS.  Same— In  actions  tor  negligence,  it 

Is  only  when  facts  are  undisputed  and  are 
such  that  reasonable  men  can  fairly  draw 
but  one  conclusion  from  them  that  question 
of  negligence  is  ever  considered  one  of  law 
for  the  court  or  court  Justifled  in  granting 
nonsuit. — Hanley  v.  California  B.  &  C.  Co., 
127  Cal.  232,  241,  47  L.  R.  A.  697,  69  Pac  577. 
See  Union  Pac.  Co.  T.  Jarvl,  8  C.  C.  A.  433, 
53  Fed.  6fi. 

ISB.  Same — Judge  should  grant  nonsuit 
where  verdict  In  favor  of  vlalatlft  should  be 
set  aside  for  want  of  evidence  to  aupport 
it,  and.  in  absence  of  Jury,  where  evidence 
is  Insufficient  to  support  Judgment  for  plain- 
tiff; Judge  of  trial  court  is  presumed  to 
have  acted  on  this  principle  and  to  have 
concluded  that  evidence  was  thus  insuffi- 
cient in  granting  motion  for  nonsuit. — 
Downing  v.  Murray,  113  Cal.  466,  463,  45 
Pac.  86V. 

140.  Same— ITo  Juatlfy  submiMtoh  of  aay 
vucatton  of  fact  to  ■  Jury,  proof  must  be 
sufllcient  to  raise  more  than  mere  conjec- 
ture or  surmise  that  fact  is  as  alleged.  It 
must  be  such  that  a  rational  and  well- 
constructed  mind  can  reasonably  draw  con- 
clusion that  fact  exists,  and  when  evidence 
Is  not  sufllcient  to  Justify  such  an  Inference, 
court  may  properly  refuse  to  submit  ques- 
tion to  Jury. — Janln  v.  London  &  S.  P.  Bank. 
92  Cal.  14,  27,  27  Am.  St.  Rep.  82.  14  L.  R.  A. 
320,  27  Pac.  1100  (Paterson.  J.,  diasentlng 
and  holding  that  where  inability  of  party 
to  produce  evidence  may  have  been  caused 
by  lapse  of  time  in  giving  notice  by  ad- 
verse party  that  this  and  other  circum- 
stances were  peculiarly  questions  for  the 
jury  under  proper  instruction  from  the 
court).  See  Gotdstone  v.  Merchant's  I.  A  C. 
S.  Co..  123  Cal.  626.  627,  66  Pac.  776. 

141.  DlsmlHsal    at    InstaaCe    of  eonrt. — 

Judgment  is  entitled  to  no  greater  con- 
sideration from  mere  fact  that  by  its  terms 
it  Is  given  upon  dismissal  of  action  at  In- 
stance of  court,  than  If  It  were  merely 
Judgment  of  nonsuit  at  instance  of  plain- 
tiff (die.  op.). — City  of  Oakland  v.  Oakland 
W.  F.  Co..  llg  Cal.  160,  221,  60  Pac.  277. 

142.  Dntlea  of  Jndge — Noaault  and  direct, 
lag  verdict. — As  to  difference  between  du- 
ties of  Judge  granting  nonsuit  or  directing 
verdict,  and  for  a  hisfirlcal  discussion  of 
the  subject,  see  opinion  of  Judge  Lurton  in 
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Mt.  Ad&ma  A  B,  P.  Inclined  R.  Co.  t.  Low- 
erjr.  20  C.  C.  A.  S96,  74  Fed.  4«S. 

Aa  «o  dlnetlMC  Turdlet,  m«  para.  1SS-IS6, 
thla  note. 

143.  BITect  of  gruntina:  BOnanlt— Renaoma 
aaalpied  and  reaaonlnv  of  Jndse. — Where  & 
trial  court  hy  Ita  order  grants  a  motion  for 
a  nonsuit  in  seneral  terms,  It  may  not  be 
contended  on  appeal  that  Ita  order  in  grant- 
Ins  the  aame  la  to  be  limited  by  the  dta- 
cuaaion  In  which  the  court  indulged  In  the 
course  of  srantinc  the  order;  and  if  It  ap- 
pears that  the  motion  should  have  t>een 
granted  upon  either  or  both  of  the  srounds 
upon  which  the  same  was  made,  the  action 
of  the  trial  court  should  be  austalned  on 
appeal.- — Ford  v.  Weed  Lumber  Co.,  26  Cal. 
App.  702.  147  Pac,  112. 

144.  Effect  Df  plalntllFB  evIdeBcc— Prfnu 
fade  eanae. — Full  probative  effect  must  be 
given  plaintiff's  evidence,  on  a  motion  for 
nonsuit,  whether  admitted  erroneously  or 
not,  and  Its  effect  taken  most  strongly 
against  defendant;  and  If,  In  this  view, 
plalntifTs  evidence  makes  a  prima  fade 
case,  the  motion  must  be  denied. — In  ra 
Daly.  IS  Cal.  App.  SSI,  114  Pac.  787. 

148.  Brrm  In  adailttlHg  evUeacc— Caa 
mat       reviewed       motion  for  Boanlti  and 

where  motion  for  nonsuit  la  not  made  on 
ground  that  evidence  which  had  been  ad- 
mitted did  not  substantially  tend  to  prove 
all  facts  essential  to  plaintiff's  cause  of 
action,  but  only  on  same  ground  upon 
which  portions  of  evidence  had  been  ob- 
jected to  when  offered  and  to  admission  of 
which  defendant  duly  excepted,  such  mo- 
tion for  nonsuit  is  properly  denied. — O'Con- 
nor V.  Hooper,  102  Cal.  62S,  &29,  86  Pac. 
939. 

14«.  Estoppel  by  Jodcment. — As  to  Judg- 
ment of  nonsuit  In  former  notion  not  such 
SB  to  raise  an  estoppel  against  defendanta 
In  subsequent  action. — Bee  Jacob  v.  Day,  111 
Cat.  571,  679.  44  Pac.  24S. 

X4T.  EvMoMo  foUowtac  nUlas  bob- 
Mrtt  — Wliea  cmmcMa  t«Uw  enrod. — If, 
after  motion  for  nonsuit  for  want  of  tMtl- 
mooy  upon  any  material  point  has  been 
erroneously  overruled,  defendant  proceeds 
and  supplies  defect  by  evidence  which  he 
himself  introduced,  then  error  committed  in 
overruling  nonsuit  is  cured.  But,  If  mo- 
tion for  nonsuit  should  have  been  granted, 
and  no  evidence  la  afterwards  introduced 
by  defendant  which  olianKes  status  of  case, 
then  he  may  avail  himself  of  error  com-' 
mltted  In  denying  nonsuit. — ^Elmore  v.  Sl- 
more,  114  Cal.  616,  520,  4<  Pac.  45S.  See 
Smith  V.  Compton,  6  Cal.  24,  25;  Wlnans  v. 
Hardenbergh,  8  Cal.  291,  293;  Abbey  H. 
Assoc.  V.  WlUard.  48  Cal.  614:  Hlgglna  t. 
Ragsdale,  83  Cat.  219,  22  Pac.  816. 

148.  Bvldeaec  to  meet  objection  of  mo- 
ttnm  i  i-IMaeretlon  of  eoart. — It  Is  dlscretfon- 
ary  with  the  court  to  allow  evidence  to 
meet  the  objections  made  by  the  motion 
for  a  nonsuit  on  the  ground  of  lack  of  proof 


on  certain  matters. — Fee  v.  McPhee,  81  Cal. 
App.  296,  160  Pac.  S97. 

149.  Exception  to  mllng^Hnat  be  taken. 

— Order  of  court  granting  nonsuit,  unless 
excepted  to  and  assigned  as  error,  can  not 
be  assailed,  and  appellate  court  wilt  not 
In  such  case  review  action  of  trial  court. — 
Toulouse  V.  Pare,  108  Cal.  261.  252,  37  Pac. 
14S:  Hanna  v.  De  Oarmo,  140  Cal.  172,  174. 
78  Pac.  880. 

150.  Same — Same — Editorial  aotei  This 
rule  la  probably  not  applicable  since  the 
amendment  of  1919  to  above  section,  by  the 
provisions  of  whioh  dismissals  under  aub- 
divlalon  S  are  required  to  bo  made  by  "order 
of  the  court,  entered  upon  the  minutes 
thereof,"  and  when  so  made  "Is  effectual  for 
all  purposes,"  and  la  an  appealable  order 
(see  pars.  7,  12,  16,  this  note),  being  a 
"final  Judgment"  made  "on  the  merits"  (see 
par.  28,  this  note;  also,  post,  I  581a,  note 
par.  73),  and  Is  thought  to  be  "deemed  ex- 
cepted to,"  under  the  provisions  of  section 
647,  post,  as  amended  1909.  which  expressly 
enumerates  an  "order  denying  a  nonsuit" 
(but  see  par.  218,  this  note),  and  the  "flnal 
decision  in  an  action  or  proceeding,"  which 
will  surely  include  an  order  of  dismissal  of 
an  action  or  motion  for  nonsuit,  and  an 
order  of  nonsuit  having  been  decided  to  be 
appealable  (see  par.  12,  this  note),  where 
not  followed  by  a  Judgment  of  dismissal. — 
See  para.  7,  16,  160,  this  note. 

IBI.  Same — Rsllag  preaenta  qneatlon  of 

law. — The  ruling  of  trial  court  upon  motion 
for  nonsuit  presents  Question  of  law,  and 
must  be  both  excepted  to  and  specltled  as 
error  of  law  occurring  at  trial,  and  bill  of 
exceptions  or  statement  must  affirmatively 
show  that  ruling  assigned  as  error  actually 
took  place  at  trial  and  was  excepted  to. — 
Hanna  t.  X>e  Oarmo.  140  Cal.  172,  174,  73 
Pac.  880.  Bee  Flashner  v.  Waldron,  86  Cal. 
211,  24  Pac.  1068;  Warner  v.  Darrow,  91  Cal. 
809,  27  Pac.  737;  Malone  v.  Beardsley,  92  Gal. 
ibO,  28  Pac.  818;  Craig  v.  Hesperia  L.  *  W. 
Co.,  107  Cal.  675,  40  Pao.  1067. 

lOB.   Facts  showlas  noaanlt  ImpMper. — 

Where  a  peraon  was  placed  in  oharge  of  a 

ranch  under  an  agreement  that  he  was  to 
pay  all  taxes  on  the  same,  and  pay  upon 
the  mortgage  thereon  the  net  Income  from 
such  ranch,  a  complaint  against  such  person 
for  the  proceeds  of  said  ranch  which  avers 
the  receipt  by  the  defendant  of  large  sums 
of  money,  as  the  net  income  of  the  ranch, 
together  with  an  allegation  of  his  failure  to 
devote  that  portion  of  its  net  Income  to  the 
payment  of  the  mortgage  deed,  but  without 
actual  proof  of  the  expense  incurred  In 
operating  the  ranch,  even  though  It  be  con- 
aldered  Insufficient  as  the  basis  for  a 
Judgment  against  said  manager  of  such 
ranch,  nevertheless  where  such  complaint 
closed  with  a  prayer  for  general  relief,  it 
Is  the  right  and  duty  of  the  court  to  grant 
any  relief  consistent  with  the  case  made 
by  the  complaint  and  embraced  within  the 
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Issues,  and  nonsuit  Is  improperly  entered. 
—Fox  V.  Hall,  164  Cal.  287,  128  Pac.  74», 

7  SO. 

153.  The  court  erred  In  srantins  a  mo- 
tion for  a  nonsuit  on  the  ground  that  the 
evidence  showed  no  ground  for  the  relief 
sought  by  the  complaint.  It  is  held  that 
the  complaint  showed  a  ground  for  relief, 
whether  for  that  prayed  for,  or  for  damages 
against  the  estate  of  his  deceased  mother. 
But  It  Is  held  further,  whether  the  com- 
plaint states  a  cause  of  action  or  not,  the 
Insufficiency  of  the  complaint  Is  not  a 
ground  for  a  nonsuit. — Keefe  v.  Keefe,  19 
Cal.  App.  810,  125  Pac.  929. 

XM.  False  cobcIiuIob  of  law. — state- 
ment In  a  motion  for  nonsuit  that  a  cor- 
poration as  a  subcontractor  has  no  claim 
of  lien  under  the  law  fs  not  a  ground  for 
nonsuit,  but  is  merely  a  false  conclusion  of 
law  and  of  no  effect. — Coghlan  v.  Quarta- 
raro,  16  Cal.  App.  668,  116  Pac.  664. 

lOS.  FlndlDga  of  fact  and  eoadusloas  of 
law— Are  act  reqolrcd  wben  plaintiff  is 
nonsuited  at  trial. — Gilson  Q.  M.  Co.  v.  Oil- 
son,  47  Cal.  597,  601;  Reynolds  v.  Brumaglm, 
54  Cal.  254;  Harnejn  v.  McLeran,  66  Cal. 
34,  4  Pac.  884;  Toulouse  V.  Pare.  103  Cal. 
251.  262,  37  Pac.  146;  Kennedy  &  S.  L.  Co.  v. 
Dusenbery,  116  Cal.  124.  125.  47  Pac.  1008. 

166.  Where  a  motion  for  nonsuit  dis- 
closes the  grounds  upon  which  the  motion 
was  based,  findings  of  fact  are  unnecessary. 
—New  York  Life  Ins.  Co.  v.  Daley,  26  Cal. 
App.  376.  143  Pac.  1033. 

107.  Jndvmeat  of  noiiKnlt— A  formal,  not 
neeeMMary. — A  formal  judgment  of  dismissal 
need  not  follow  the  order  or  Judgment  of 
nonsuit,  for  the  Judgment  of  nonsuit  in 
Itself  constitutes  a  dismissal  of  the  action. 
— Commlns  v.  Ouarantr  Oil  Co.,  29  Cal.  App. 
139,  154  Pac.  882. 

158.  Same— In  action  by  vendee  to  re- 
cover purcliasc-Bianey. — A  Judgment  of  non- 
suit in  an  action  by  a  vendee  to  recover 
money  which  he  has  paid  under  his  contract 
of  purchase  will  be  presumed  to  have  been 
based  on  his  failure  to  prove  a  cause  of 
acUon. — ^McOIbbon  T.  Schmidt,  172  Cal.  70, 
1S6  Pac  460. 

15D.  Same  —  In  action  of  ejectment  — 
Where  It  does  not  appear  that  plalnlirTs 
failed  to  prove  sufllcient  case  for  Jury,  nor 
that  defendants  moved  for  judgment  of  non- 
suit, can  not  be  treated  as  Judgment  of 
dismissal  under  subdivision  5  of  above  sec- 
tion.— Hancoclc  v.  Lopez.  63  Cal.  362.  870. 

]m.  Same — Not  followed  by  dUmlssal— 
Appealable  by  the  provisions  of  the  above 
section  as  amended  1907. — Brown  v.  Sterl- 
ing Fixture  Co.,  175  Cal.  563,  166  Pac.  822: 
Amestoy  v.  City  of  Los  Angeles,  5  Cal,  App. 
278,  276,  90  Pac.  42;  Saul  v.  Moscone,  16  Cal. 
App.  E09,  118  Pac.  452. 

161.  Same— Vimn  noasnlt  Branled. — The 
party  in  whose  favor  a  so&sult  Is  ordered 


is  entitled  to  judgment  thereon.— Estate  of 
Ricks,  160  Cal.  467,  117  Pac.  532. 

lOZ,  Jnry  fees — Payment  of  npoa  noasnlt 
sraated. — Court  is  Justified  to  order  plain- 
tiff to  pay  jury  fees  where  he  was  nonsuited 
upon  trial  before  jury. — Fairchlld  v.  King, 
102  Cal.  320,  321,  36  Pac.  649.  See  Lukes  v. 
Logan.  66  Cal.  33,  4  Pac.  883. 

103.  Motion  for  nonsuit— As  to  necessity 
for. — While  an  action  may  be  dismissed, 
after  the  evidence  on  both  sides  Is  In,  under 
the  provisions  of  this  section,  such  dismis- 
sal requires  a  motion  by  defendant. — Saul  v. 
Moscone.  16  Cat.  App.  610,  118  Pac.  452. 

104.  Same — Same—Here  notion  pcndluB 
mmd  nndetcvmlnedr  is  not  dismissal,  and  does 
not  divest  the  court  of  Jurisdiction. — Boca 
&  14.  R.  Co.  v.  Superior  Court,  150  Cal.  155, 
88  Pac  718. 

ISB,  Same— Same— Hottan  In  open  court. 
— While  the  plaintiff  may  dismiss  the  ac- 
tion where  no  affirmative  relief  Is  asked 
against  him,  such  dismissal  must  be  ac- 
complished in  the  manner  prescribed,  I.  e., 
by  written  request  filed  with  the  clerk, 
where.  Instead  of  pursuing  the  statutory 
method,  motion  Is  made  in  open  court,  the 
Inherent  Jurisdiction  of  the  court  is  in- 
voiced. In  the  exercise  of  which  the  motion 
may  be  either  granted  or  denied. — ^Hunting- 
ton Park  Co.  v.  Superior  Court,  17  Cal.  App. 
694,  121  Pac  701. 

166.  Same  —  A  dennurer  to  evldeaee  — 
<|uestlo»  of  law. — A  motion  for  nonsuit 
presents  a  question  of  law,  and  Is  equiva- 
lent to  a  demurrer  to  the  evidence,  or  an 
objection  that,  admitting  all  the  proved 
facts  and  that  their  legal  effect  is  as 
claimed  by  plaintiff,  they  do  not  entitle  him 
to  (he  relief  asked  for. — In  re  Daly,  16  Cal. 
App.  331,  114  Pac.  787. 

107.  Same  —  Effect  of  motion  —  Admits 
what. — The  motion  for  nonsuit  admits  the 
truth  of  plaintiff's  evidence,  and  every  In- 
ference of  fact  that  can  be  legitimately 
drawn  therefrom,  and  upon  such  motion 
the  evidence  should  be  interpreted  most 
strongly  against  the  defendant. — O'Connor 
V.  Uennie,  169  Cal.  217,  146  Pac.  674. 

168.  In  order  to  justify  the  submission 
of  any  question  of  fact  to  a  jury,  the  proof 
must  be  sufficient  to  raise  more  than  a 
mere  conjecture  or  surmise  that  the  fact  is 
as  alleged.  It  must  be  such  that  a  rational, 
well-constructed  mind  can  reasonably  draw 
from  It  the  conclusion  that  the  fact  exists, 
and,  when  the  evidence  is  not  sufllck'nt  to 
Justify  such  an  inference,  the  court  may 
properly  refuse  to  submit  the  question  to 
the  jury. — O'Connor  v.  Hennle,  169  Cal.  217, 
146  Pac.  674. 

16S.  In  passing  upon  a  motion  for  a  non- 
suit, the  evidence  must  be  Interpreted  most 
strongly  against  the  defendant,  and  every 
favorable  Inference  of  fact  that  can  be  le- 
gitimately drawn  in  support  of  the  action 
should  be  made. — Lupton  v.  Domestic  UtUl- 
Mes  Mfg.  Co.,  17S  Cal.  415,  1«0  Pac.  241. 


Digitized  by 


Tit.  VUI,  Ch.  I.]  ON  GROUND  OP  CONTRIBUTORY  NBGLIGBNCE. 


170.  In  decldlngr  a  motion  for  a  nonsuit 
every  favorable  Inference  fairly  deduclble 
from  the  evidence  produced  must  be  con- 
eidered  as  facta  proved  in  favor  of  the 
plaintiff.  If  there  is  any  substantial  evi- 
dence tending  to  prove  all  the  facta  in  Issue 
constituting  the  plaintiff's  case,  he  la  en- 
titled to  have  the  case  go  to  the  Jury  for 
a  verdict  on  the  merlta. — Lassen  T.  Southern 
Pac.  Co.,  173  Cal.  71.  1B9  Pac.  143. 

171.  Admits  the  truth  of  all  evidence 
tendlnff  to  support  plaintiff's  cose,  and  every 
inference  reasonalily  deduclble  therefrom. 
Contradictory  evidence  dlsresarded.  Evi- 
dence construed  most  strongly  agaJust  de- 
fendant.— Larson  v.  Larson,  16  Cal.  App. 
534,  115  Pac.  S40. 

172.  The  motion  for  nonsuit  admits  the 
truth  of  plaintiff's  evidence,  and  every  In- 
ference of  fact  that  may  be  legitimately 
drawn  therefrom,  and  upon  such  motion  the 
evidence  !&  Interpreted  moat  strongly 
against  the  defendant.  If  there  is  any 
substantial  evidence  tending  to  sustain 
ptaintltr's  action,  the  nonsuit  should  be  de- 
nied, without  passing  upon  the  eufflclency 
of  such  evidence;  and  when  there  is  a  con- 
flict in  the  evidence,  some  of  which  tends 
to  sustain  plaintilTs  case,  a  motion  for  a 
nonsuit  should  not  be  granted. — Hill  v. 
Pacifle  Gas  &  Blec.  Corp.,  2Z  Cal.  App.  788, 
136  Pac.  492. 

173.  One  of  the  chief  objects  subserved 
by  a  motion  for  nonsuit  is  to  point  out  to 
the  court  and  to  opposing  counsel  the  spe- 
cific oversights  and  defects  in  the  plain- 
tiff's proof  ot  his  case;  and  this  In  order 
that,  as  to  the  latter,  he  may  supply.  If 
possible,  the  specified  deficiencies  In  his 
proof. — Sferlazzo  t.  Ollphant,  24  Cal.  App. 
81,  140  Pac.  289. 

174.  And  ll  Is  the  duty  of  the  court,  when 
the  attention  of  the  plaintiff  la  thus  called 
to  defects  In  his  proof,  to  permit  him  to 
supply  the  missing  evidence. — Sferlasso 
Ollphant,  24  Cal.  App.  81,  140  Pao.  289. 

176.  On  a  motion  for  nonsuit  every  favor- 
able inferencot  fairly  deduclble,  and  every 
favorable  presumption  fairly  arising  from 
the  evidence  produced  must  be  considered 
as  facts  in  favor  of  the  contestants.  Where 
the  evidence  is  fairly  susceptible  of  two 
constructions  or  If  any  of  several  Infer- 
ences may  reasonably  be  made,  the  court 
must  take  the  view  most  favorable  to  the 
contestants.  All  the  evidence  in  favor  of 
the  contestants  must  be  taken  as  true  and 
if  contradictory  evidence  has  been  given 
it  must  be  disregarded.  If  there  Is  any 
substantial  evidence  tending  to  prove  In 
favor  of  contestants  the  facts  necessary  to 
make  out  their  case  they  are  entitled  to 
have  the  case  go  to  the  jury  for  a  verdict 
on  the  merits. — Boyle  v.  Coast  Imp.  Co.,  27 
Cal.  App.  714,  161  Pac.  26. 

170.  Same  —  Sane  —  Pacts  ajMnmed  as 
tvve. — A  motion  for  nonsuit  assumes  as  true 
every  fact  which  the  evidence,  and  pre- 


sumptions fairly  deduclble  therefrom,  tend 
to  prove,  and  which  are  essential  to  entitle 
the  plaintiff  to  recover.  On  such  motion 
the  evidence  must  be  taken  most  strongly 
against  the  defendant.  Contradictory  evi- 
dence must  be  disregarded,  and  the  motion 
denied.  If  there  la  any  substantial  evidence 
tending  to  prove  plaintiff's  case  without 
passing  on  the  sufficiency  of  such  evidence. 
— Ifarron  v.  Marron,  19  Cal.  App.  326.  126 
Pac.  914. 

177.  Even  though  the  defense  of  defect 
of  parties  plaintiff  was  properly  before  the 
court,  it  could  not  justify  an  order  of  non- 
suit unless  the  evidence  plainly  established 
the  truth  of  the  plea.  The  most  that  can 
be  said  that  the  evidence  on  the  point  Is 
conSlcting.  There  is  testimony  tending  to 
show  that  the  automobile  was  purchased 
and  owned  by  the  partnership.  On  the  other 
hand,  testimony  was  Introduced  tending  to 
show  that  the  automobile  was  the  Indi- 
vidual property  of  Burr,  the  plaintiff.  The 
conflict,  then,  was  one  of  fact  to  be  resolved 
by  the  jury,  and  not  to  be  determined  by 
the  court  as  matter  of  law  on  motion  for 
nonsuit. — Burr  v.  United  Railroads  of  San 
Francisco.  163  Cal.  663,  126  Pac.  873,  874. 

178.  Same  —  Grounded  on  contributory 
negllgeace  SuMcleney  of. — In  an  action 
for  personal  Injuries  resulting  in  d6ath  to 
plaintltra  wife  and  injuries  to  the  auto- 
mobile he  was  driving  when  it  was  struck 
by  an  electric  train  at  a  grade  crossing  at 
the  close  of  the  plaintiff's  evidence  the  de- 
fendant made  a  motion  tor  nonsuit  among 
other  things  on  the  ground  that  "the  un- 
contradicted evidence  was  contributory  neg- 
ligence on  the  part  of  the  plaintiff  that 
contributed  proximately  to  the  injury";  the 
court  held  this  motion  sufficient  to  inform 
both  the  court  and  the  counsel,  and  fulflll 
all  the  requirements  of  subdivision  5  ot  the 
above  section  where  the  motion  on  that 
ground  was  permissible  on  the  pleadings. — 
QrisWold  v.  Pacific  Blectrlc  R.  Co.,  —  Cal, 
App.  — .  187  Pac.  65. 

179.  Same — Same— -Ameadment  of  1907-^ 
Did  aot  ehaave  rale, — The  amendment  to 
the  above  section  In  1907  did  not  change  the 
uniform  and  settled  law  of  this  state  re- 
quiring the  party  moving  for  nonsuit  to 
state  in  his  motion  precisely  the  grounds 
upon  which  he  relies. — Brown  v.  Sterling 
Fixture  Co.,  175  Cal.  563,  166  Pac.  322,  fol- 
lowing the  doctrine  In  Sanchez  v.  Neary,  41 
Cal.  487;  Coffey  v.  Greenfield,  62  Cal.  608; 
Shaln  v.  Forbes,  88  Cal.  682,  23  Pac.  198; 
Bronsan  v.  Drobas,  98  Cal.  650,  29  Pac.  254: 
Durfee  v.  Scale,  139  Cal.  607,  73  Pac,  435; 
Coghlan  V.  Quartararo,  15  Cal.  App.  662, 
6«8,  115  Pac.  664, 

180.  Same— Same  —  Brraaeoae  srutlaa 
wlthoDt. — Where  the  motion  is  based  upon 
an  alleged  variance  between  pleading  and 
proof,  and  the  defect  could  have  been  rem- 
edied by  amendment.  It  was  error  to  grant 
the  motion  without  a  statement  of  the 
grounds,  and  without  giving  the  plaintiff 
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an  opportunity  to  amend. — Chrlstenaon  I>um- 
ber  Co.  v.  Buckler.  11  Cal.  App.  48,  118  Pac. 
466. 

181.  Same — Same— Reaaon  of  rnl«. — The 

requirement  as  to  the  statement  of  grounds 
of  motion  for  nonsuit  is  to  enable  the  plain- 
tiff to  remedy  defects  of  pleading  and  proof, 
but  where  the  detect  could  not  be  remedied. 
If  pointed  out,  the  omission  to  state  the 
grounds  of  the  motlAn  Is  not  prejudicial, 
and  the  rule  does  not  apply. — Chrfatenson 
Lumber  Co.  v.  Buckley,  17  Cal.  App.  4S,  118 
Pac.  466. 

183.  Same— Same— Statlas  plaintiff  failed 
to  prove  canae.  iBanlBelent. — A  motion  for 
nonsuit  must  specify  the  particular  grounds, 
and  a  statement  in  general  terms  that 
plaintiff  had  Called  to  prove  his  cause  Is 
wholly  Insufficient. — Coghlan  v.  Quartararo, 
16  Cal.  App.  662,  668,  116  Pac.  664. 

183,  Same — Shonld  specify  sronnds  upon 
which  It  is  made,  and  ordinarily  ground 
which  is  not  stated  can  not  be  considered. 
—Daley  Rusa,  86  Cal.  114.  117,  24  Pac. 
867.  See  Kller  v.  Klmbal,  10  Cal.  268;  Me- 
Oarrlty  v.  Bylngton,  IZ  Cal.  486,  429;  Holver- 
stot  V.  Bugby,  13  Cal.  43,  44;  Baker  v.  Jo- 
seph, 16  Cal.  173,  180;  Sanchez  v.  Neary,  41 
Cal.  485,  487;  Balmond  v,  Eldrldge,  48  Cal. 
£06,  508;  Silva  v.  Holland,  74  Cal.  6S0,  16 
Pac.  385;  Loring  v.  Stuart,  79  Cal.  200,  201, 

21  Pac.  651;  Miller  v.  Luco.  80  Cal.  267,  261, 

22  Pac.  19B;  Palmer  &  Rey  v.  Maryevllle 
D.  P.  Co.,  90  Cal.  168,  27  Pac.  21;  Fontana  v. 
Pacific  C.  Co.,  129  Cal.  SI,  66,  SI  Pac.  580. 

IS4.  Where  the  motion  for  a  nonsuit  wae 
directed  "to  all  the  cauaea  of  action  men- 
tioned In  the  complaint."  It  was  not  tenable 
unless,  as  to  all,  there  was  a  failure  of  evl- 
dence. — Pacific  Vinegar  A  Fickle  Works  t. 
Smith,  162  Cal.  518.  98  Pac.  8fi. 

185.  The  ground  relied  upon  for  a  non- 
suit should  be  stated  to  the  trial  court— 
Sebrlng  v.  Harris,  20  Cal.  App.  56,  128  Pac. 
7,  8. 

186.  A  .  motion  for  a  nonsuit  "on  the 
ground  and  for  the  reason  plaintiff  had  not 
produced  sufficient  evidence  to  warrant  the 
court  in  submitting  the  same  to  the  jury" 
la  sufficient  as  specifying  the  particular 
ground  of  the  weakness  of  the  adversary's 
case. — Johnson  v.  Southern  Cal.  Edison  Co., 
27  Cal.  App.  426,  160  Pac.  666. 

1ST.  Sbbic — Objection  not  available  ob. — 
An  objection  that  a  complaint  does  not 
state  facts  eufflclcnt  to  constitute  a  cause 
of  action  is  not  available  on  a  motion  for 
a  nonsuit.— Keefe  v.  Keefe,  19  Cal.  App.  810, 
126  Pac.  929. 

188.  Same— Wkea  sralited' — It  Is  elemen- 
tary that  a  motion  for  nonsuit  Is  not  to  be 
granted  where  there  Is  any  substantial  evi- 
dence which,  with  the  aid  of  all  legitimate 
Inferences  favorable  to  the  plaintiff,  would 
support  a  verdict  or  finding  that  the  mate* 
rial  allegations  of  the  complaint  are  true. 
— Burr  V.  United  Railroads  of  San  Fran- 
cisco, 163  Cal.  663,  126  Pac.  873,  874. 


189.  NoBinlt— As  to  certain  defeadanta— 
In  eoneolldatcd  action  for  foreclosure  of 
mechanics'  liens  held  not  to  affect  default 
of  party  previously  entered  or  right  to 
judgment  aatborlzed  by  such  default. — Ken- 
nedy *  S.  I*  Co.  V.  Dosenbery.  116  Cat.  124, 
186,  47  Fac.  1008. 

XBO.  Sam^-After  evidence  closed.-^  non- 
suit can  be  properly  granted  after  evidence 
closed  on  both  aides.— Toulouse  v.  Pare, 
103  Cal.  861,  852.  87  Pac.  146.  See  Geary 
V.  Simmons.  39  Cal.  224;  Vanderford  v.  Fos- 
ter. <6  Cal.  49,  2  Pac.  786. 

101.  Same — Bar  wkea  made  on  merlta.— 
A  nonsuit,  to  operate  as  bar,  must  be  one 
rendered  upon  merits  of  proceedings  in 
former  action,  and  must  amount  to  re- 
traxit  as  known  In  suits  at  common  law, 
which  is  "an  open  and  voluntary  renuncia- 
tion of  plaintiff's  suit  in  court,"  plaintiff 
not  being  at  liberty  afterwards  to  renew 
It. — ^Uerrltt  v.  Campbell,  47  Cal.  642,  645. 

Xt2,  Same— Fvoperly  sranted  when- In 
ceneraL — ^A  nonsuit  should  be  granted  where 
a  verdict  In  the  plaintiff's  favor  would  have 
to  be  set  aside  for  want  of  evidence  to  sup- 
port It.— McKenile  v.  Ray,  168  Cal.  618,  148 
Pac.  1018. 

198.  In  order  to  justify  the  submission  of 
any  question  of  fact  to  a  jury,  the  proof 
must  be  sufficient  to  raise  more  than  a 
mere  conjecture  or  surmise  that  the  fact  is 
as  alleged.  It  must  be  such  that  a  rational, 
well-constructed  mind  can  reasonably  draw 
from  it  the  conclusion  that  the  fact  exists, 
and  when  the  evidence  Is  not  sufficient  to 
justify  such  an  Inference,  the  court  may 
properly  refuse  to  submit  the  question  to  the 
jury.— O'Connor  v.  Mennle,  169  Cal.  217,  146 
Pac.  674. 

184.  A  motion  for  a  nonsuit  may  not  be 
granted  If  there  Is  any  evidentie  tending  to 
sustain  the  plalntltTa  cause  of  action. — Don- 
ovan V.  Kemper,  26  Cal.  App.  352,  146  Pac. 

1044. 

195.  Where  a  motion  for  a  nonsuit  Is 
made  and  denied,  and  evidence  Is  thereafter 
admitted  on  the  part  of  both  parties,  the 
order  will  not  be  disturbed  if  the  evidence 
supports  the  verdict. — Sllva  v.  Northern  Cal. 
Power  Co.,  32  Cal.  App.  139,  162  Pac.  412. 

IBS.  Same— Same — Dlaehnrrlng  Jury  wlth- 
eat  verdict.^ — Court  Is  Justified  In  refusing 
to  submit  evidence  to  jury,  and  In  dis- 
charging Jury  without  verdict,  thereby  prac- 
tically granting  nonsuit.  If  evidence  on 
behalf  of  plaintiff  would  not  Justify  ver- 
dict in  his.  favor  on  Issues  presented,  for 
under  such  circumstances  It  would  be  duty 
of  court  to  set  aside  verdict  should  cause 
go  to  Jury.— Estate  of  Morey,  147  Cal.  495 
82  Pac.  57,  59. 

lOT.  Same — Same — Prand  and  undue  In. 
flnenee. — Action  for  recovery  of  lands  al- 
leged to  have  been  conveyed  without 
consideration  and  by  means  of  fraud  and 
undue  influence;  nonsuit  held  properly 
granted  where  no  evidence  offered  by  plain- 
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tiff  tended  to  show  Any  fraud  or  undue  In- 
tluence  connected  with  execution  of  deed. 
— SepuWeda  v.  Sepulveda,  128  Cal.  661,  662, 
61  Pac  272. 

XS8.  Same — Sane — In  action  tor  damave* 
br  IsnltlOB  of  eacaFlns  gnm. — A  nonsuit  l3 
properly  granted  In  an  action  against  a 
g&B  company  to  recover  damaKeo  for  the 
destruction  of  a  building  alleged  to  have 
been  caused  by  the  Isnltlon  of  escaping  ffas, 
irhers  tbere  la  failure  to  aitablish  a  causal 
connection  between  the  only  facta  that  may 
be  taken  aa  proved,  namely,  the  insecure 
fastening  of  the  gaa  supply  pipe  and  the 
burning  of  the  building. — Union  Investment 
Co.  V.  San  Francisco  aas  ft  Elec.  Co.,  168 
Cal.  GS,  141  Pac.  807. 

199.  Evidence  in  such  an  action  that -the 
pipe  was  Insecurely  fastened,  coupled  with 
proof  that  It  was  found  broken  after  the 
fire  and  that  gas  was  burning  In  the  build- 
ing during  such  conflagration,  does  not  es- 
tablish the  plalntlfTs  case. — Ujtfon  Invest- 
ment Co.  V.  San  Francisco  Gas  &  Elec.  Co., 
168  Cal.  S8,  141  Pac.  807. 

SOO.  A  case  Is  not  made  out  by  proving 
the  defendant's  negligence  without  in  some 
way  fastening  that  negligence  to  the  injury, 
— Union  Investment  Co.  v.  San  Pranclsco 
Gas  ft  Elec.  Co.,  168  Cal.  58,  141  Pac.  807. 

201.  Same— Same— In  aetlon  upon  writ- 
ten aeknowledsment  nnd  receipt. — A  nonsuit 
is  property  granted  In  an  action  upon  a 
writing  acknowledging  the  receipt  of  a  sum 
of  money  payable  on  return  of  the  writing 
properly  Indorsed,  where  the  answer  sets 
up  two  receipts  of  later  dates  acknowledg- 
ing payment  la  full  of  all  moneys  owing 
from  the  defendant  to  the  estate  of  the 
holder  of  the  writing,  and  there  is  no  denial 
by  affidavit  of  the  genuineness  or  due  execu- 
tion of  such  receipts,  or  attempt  made  on 
the  trial  to  contradict  or  explain  the  same 
by  written  or  parol  testimony. — McKensle 
V.  Ray.  168  Cal.  618,  148  Pac.  1018. 

202.  The  admission  of  the  genuineness 
and  due  execution  of  such  receipts  by  the 
failure  to  file  the  aflldavit  of  denial  re- 
quired by  section  448,  ante,  overcomes  the 
presumption  of  non-payment  arising  from 
the  poMesslon  of  the  Instrument  sued  upom 
— McKenile  v.  Ray,  168  Cal.  618,  148  Pac. 
1018. 

803.  While  neither  an  ordinary  receipt 
nor  a  receipt  In  full  is  conclusive  against 
all  attack,  yet  If  uncontradicted  and  unex- 
plained, it  stands  as  conclusive. — McKenzte 
v.  Ray.  168  Cal.  618,  14S  Pac.  1018. 

204.  Such  receipts  being  unquestioned  by 
the  plaintiff  It  Is  for  the  court  to  construe 
them  and  to  determine  their  meaning  and 
effect.— MtrKenzle  v.  Ray,  168  Cal.  618,  143 
Pac.  1018. 

2aB.  Sane— Same— Rule  aa  to  granting 
Motion.  —  Motion  for  nonsuit  should  be 
granted  wbere  plalntlfTs  evidence  la  such 
that  if  CMC  had  gone  to  Jury  on  that  evi- 


dence and  verdict  had  been  rendered  for 
him,  evidence  would  be  held  sufficient  to 
support  Judgment  upon  verdict. — Freese  v. 
Hlbernia  8.  ft  U  Boo..  189  Cal.  S98,  394,  73 
Pac.  178. 

206.  Same — Should  be  denied  when, — Mo- 
tion for  nonsuit  should  never  be  granted 
where  there  Is  conflict  In  evidence. — Pacific 
Hut.  Lu  I.  Co.  T.  Fisher,  109  Cal.  566,  569,  42 
Pac  164. 

207.  Motion  should  be  denied  where  evi- 
dence and  presumptions  reasonably  arising 
therefrom  are  legally  sufllclent  to  prove  ma- 
teria] allegations  of  complaint. — Goldstone 
V.  Merchants'  I.  ft  C.  S.  Co.,  123  Cal.  626, 
^27,  56  Pac.  776.  See  De  Ro  v.  Cordes.  4 
Cal.  117.  118;  McKee  v.  Greene,  31  Cal.  418; 
Alvarado  V.  De  Cells,  64  Cal.  688;  Felton 
V.  Mlliard.  81  Cal.  540.  21  Pac.  533.  22"  Pac. 
760;  HIgglns  v.  Ragsdale,  83  Cal.  219,  23 
Pac.  316. 

208.  Motion  should  be  denied  where  there 
is  any  evidence  tending  to  sustain  plaintiff's 
case  without  passing  upon  question  as  to 
Bufflciency  of  such  erldence.  —  Zllmer  v. 
Gerlchten,  111  Cal.  78,  77,  43  Pac.  408.  See 
Felton  V.  Mlliard,  81  Cal.  640,  II  Pac.  633, 
82  Pac.  760. 

209.  Motion  held  erroneously  granted  In 
action  upon  contract  where  CTldence  en- 
titled plaintiff  to  go  to  Jury  on  Issue  that 
woric  was  done  In  accordance  with  require- 
ments of  contract.— <llll'lam  v.  Brown,  126 
Cal.  160,  168.  68  Foe.  466. 

210.  Motion  Is  properly  overruled  In  ac- 
tion to  recover  money  due  from  an  estate 
where  ground  of  motion  was  that  no  claim 
of  money  sued  for  had  been  presented  and 
that  there  was  no  evidence  to  Justify  or 
sustain  the  demand  where  defendant  ex< 
pressly  admitted  that  claim  was  presented 
to  and  rejected  by  him  and  there  was  some 
evidence  sufficient  to  Justify  and  sustain 
demand.— Warren  v.  McQlll,  108  Cal.  163, 
16«,  87  Pac.  144. 

211.  A  motion  for  a  nonsuit  may  not  be 
granted  If  there  Is  any  evidence  tending  to 
sustain  the  plaintiffs  cause  of  action. — Don- 
ovan v.  Kemper,  86  Cal.  App.  862,  146  Pac. 
1044. 

3U.  Order  gmntlng  nonsnlt— After  anb- 
nlnnlon  on  briefs. — Order  granting  nonsuit 
and  dismissing  action  after  cause  was  sub- 
mitted upon  briefs  to  be  Died,  but  granted 
before  time  for  presenting  reply  brief  had 
expired  held  harmless  where  upon  case 
made  plaintiff  was  not  entitled  to  recover. 
— Vincent  v.  Pacific  Grove,  102  Cal.  406,  410, 
36  Pac.  773. 

313.  Order  rcfnelng  nonnnlt— Nonnppeal- 
nble  order. — An  order  refusing  to  dismiss  an 
action  Is  not  appealable  In  itself. — For- 
restsr  v.  tAWler.  14  Cal.  App.  171,  111  Pac. 
284. 

214.  This  rule  Is  not  applicable  since  the 
amendment  of  1909  to  section  647,  post. — 
See  par.  160,  this  note. 
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216.  PreMiiiBpiloii*— 'In  favor  of  IndsmcBt 
of  nonaalt,  as  of  Other  Judgments,  and  noth- 
ing appearing  In  record  Inconsistent  with 
that  conclusion,  It  is  presumed  on  appeal 
that  motion  for  nonsatt  was  regularly  made 
and  granted. — Kanna  Do  Garmo,  140  Cal. 
172,  174,  7S  Pac.  8S0. 

216.  Prlna  fade  eaaae^-Nomnilt  denied 
where  made  out. — ^BIotlOQ  for  nonsuit  is 
properly  denied  where  plaintiff  has  made 
out  prima  facie  case  and  there  la  no  mate- 
rial variance  between  averments  iand  proofs. 
—Chapman  t.  Neary,  116  Cal.  79,  8$,  4<  Fae. 
8<7. 

217.  If  there  Is  any  substantial  evldencs 
tending  to  prove  the  facts  necessary  to 
make  a  case,  the  plaintiff  la  entitled  to  a 
trial  upon  the  merits,  and  the  motion  should 
be  Qenled. — Larson  T.  Idirson,  15  Cal.  Apih 
634,  116  Pac.  S40. 

218.  A  defendant's  motion  for  a  nonsuit 
Is  properly  denied  where  plal n ti fT  estab- 
lishes a  prima  facie  case, — Creditor's  Union 
T.  Lundy,  16  Cal.  App.  669,  117  Fac.  624. 

318.  Porpoae  of  atatlav  sroaada  for  boh- 
■nlt — lu  KeBeral.~-Party  must  state  partlcu> 
lar  grounds  upon  which  motion  for  nonsuit 
Is  based  In  order  that  attention  of  court  and 
counsel  may  be  called  so  that  any  defects 
in  proof  may,  if  possible,  be  obviated,  and 
where  motion  does  not  specify  any  grounds 
whatever,  it  Is  properly  denied. — Durfee  v. 
Seale,  1S9  Cal.  60S,  73  Pac.  486.  See  SUva 
V.  Holland,  74  Cal.  680,  631,  16  Pac.  S86. 

220.  Rule  as  to  nonsuit  in  preceding  par- 
agraph does  not  apply  if  case  Is  one  that 
can  not  be  cured,  although  attention  is  spe- 
cifically called  to  defects. — Fontana  v.  Pa- 
cific C.  Co.,  129  Cal.  61,  66.  61  Fac.  580.  See 
Daley  T.  Rusa,  86  Cal.  114,  117,  24  Fac.  867. 

221.  Same— RcaaoB  of  rale  Is  to  afford 
opportunity  to  correct  such  defects  as  ad- 
mit of  corrections.  It  does  not  apply  where 
defects  do  not  admit  of  correction.  In  which 
case  error  in  not  specifying  ground  of  mo- 
tion la  Immaterial. — Daley  v.  Russ,  86  Cal. 
114,  117,  24  Fac.  867.  See  Nightingale  v. 
Scannell,  18  Cal.  816. 

222.  ftaeiitiOB    preaeated  notloa  for 

aoaanlt  is  question  of  law.  and  In  state- 
ment on  new  trial  decision  on  motion  should 
be  specified  as  error  of  law. — Donahue  v. 
Gallavan.  43  Cal.  573,  576.  See  McCreery 
V.  Everdlng,  44  Cal.  284;  Toulouse  v.  Pare. 
103  Cal.  251,  252,  S7  Pac.  146. 

223.  Res  adjudicata — Hot  Ion  to  dUmlas 
tin  vronnd  of. — A  motion  to  dismiss  on  the 
ground  that  the  answer  shows  the  cause  of 
action  pleaded  in  the  complaint  to  be  in  all 
respects  res  adjudicata,  is  not  the  proper 
practice.— Forrester  v.  Lawler,  14  Cal.  App. 
ni.  Ill  Pac.  284. 


was  made. — Stanton  t.  Carnahan,  16  CaU 
App.  680,  116  Pac  889. 

225.  When  excepted  to  and  specified  as 
an  error  of  law,  may  be  reviewed  on  appeal 
as  such. — Martin  v.  Southern  Pacific  Co.,  160 
Cal.  181,  88  Pac  701. 

220.  Right  to  new  trial — Aa  teat  am  mo- 
tion for  noasolt. — Whenever  evidence  pro- 
duced by  plaintiff  so  conclusively  establishes 
defects  as  that  court  might  properly  grant 
new  trial  in  case  of  verdict  in  his  favor 
upon  like  evidence,  court  may  direct  Judg- 
ment by  way  of  nonsuit. — Qoldstone  v.  Mer- 
chants' I.  &  C.  S.  Co.,  128  Cal.  626,  827,  58 
Pac.  776.  See  McQallken  v.  Central  Pac.  R. 
Co.,  60  Cal.  7. 

22T.  Rnle*  as  to  nonsuit — Same  wfaetber 
the  trial  Is  by  court  or  by  Jary. — Freese  V, 
Hibernla  S.  &  L.  Soc,  139  Cal.  892,  394,  73 
Pac  172.  See  Ooldstone  v.  Merchants'  I.  A 
C  a  Co.,  123  Cal.  626,  66  Fac.  776. 

228.  Snbmlaalon  of  canae  —  Right  pre- 
cluded br- — Plaintiff  has  not  absolute  right 
to  take  nonsuit  after  case  has  been  finally 
submitted  and  jury  has  retired,  but  might 
do  so  at  any  time  before  such  submission 
and  retirement. — Brown  v.  Harter,  18  Cal. 
76;  Heinlen  v.  Castro,  22  Cal.  100. 

32S.  Tntb  of  plalatllPa  evidence  admit- 
ted.— Motion  for  nonsuit  admits  truth  of 
plaintiff's  evidence,  and  every  Inference  of 
fact  that  can  be  legitimately  drawn  there- 
from, and,  upon  such  motion,  evidence 
should  be  Interpreted  most  strongly  against 
defendant. — Hanley  v.  California  B.  &  C.  Co., 
127  Cal.  232.  237,  47  L.  R.  A.  597.  69  Pac. 
677,  See  Goldstone  v.  Merchants'  I.  A  C.  S. 
Co.,  123  Cal.  625,  56  Pac.  776. 

230,  Variance  —  Motion  for  nonnnit  Is 
proper  metliod  by  which  to  raise  question 
of  variance  between  pleadings  and  proof. — 
Elmore  v.  Elmore,  114  Cal.  516,  621,  46  Pac. 
458. 

231.  Same — Mar  be  taken  advantage  of 
either  by  objeetlng  to  admlsMlblllty  of  evi- 
dence or  by  motion  for  nonsuit,  and  de- 
fendant Is  not  precluded  from  moving  for 
nonsuit  on  ground  of  variance  by  reason 
of  failure  to  object  to  admissibility  of  evi- 
dence.— Elmore  v.  Elmore,  114  Cal.  616,  621. 
46  Pac.  458  (quoting  from  Hayne  on  New 
Trial  and  Appeal,  par.  115).  See  Farmer  v. 
Cram.  7  Cal.  136;  Tomlinson  v.  Monroe.  41 
Cat  94;  Johnson  v.  Moss.  45  Cal.  616. 

233.  Waiver  of  erroneous  refusal  of  non- 
suit.— Where  the  defendant  proceeds  and 
supplies  the  defect  of  proof  relied  upon 
In  his  motion  for  a  nonsuit,  after  denial 
thereof,  he  is  held  to  waive  whatever  error 
was  committed  in  such  dental. — Lowe  v,  San 
Francisco  &  N.  W.  R.  Co.,  154  Cal.  576.  98 
Pac.  678. 


224.    Review  on  appeal—In  genernl. — The         333.    Word    "trial"— As    used    in  seellftn 

appellate  court  is  limited  In  Its  considers-  148,  Pnetiee  Act,  means  determination  or 
tlon  of  the  propriety  of  a  nonsuit  to  the  findings  In  case. — Hancock  D.  Co.  v.  Brad- 
particular  grounds  upon  which  the  motion     ford,  18  Cal.  637. 

14M 
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VII.       DISMISSAL    BY     COURT  —  AFTER 
VERDICT  OR  SUBMISSION— ON  NEG- 
L.BCT  TO  DEMAND  ENTRY— SUB- 
DIVISION «  [REPEALED]. 

334.  Bdltorlal  Notci  Section  E81  formerlr 
contained  two  more  kubdi  visions,  num- 
bered respectively  6  and  7.  In  Us  present 
amended  form  both  these  subdivisions  have 
been  eliminated,  and  the  point  in  subdivi- 
sion 6  iH  covered  by  section  664.  post,  as 
amended  in  1907;  but  there  ia  not  a  place  In 
the  annotation  to  that  section  Into  which 
the  decisions  made  ander  subdlviaton  8  will 
flt,  and  for  that  reason  they  are  retained 
in  this  place.  They  may  have  some  value, 
and  for  that  reason  are  retained.  Whatever 
Interest  or  value  they  may  have  Is  thought 
to  be  purely  antiquarian. 

SSS.  flame— SoMlTlsloa  T  was  ampUfted 
and  re-enacted  as  section  SSla.  and  the  de- 
cisions of  -the  court  made  under  the  old 
subdivision  7  still  have  a  practical  inter- 
est and  value,  and  will  be  found  collected 
in  Part  IZ  in  the  note  to  section  581a.  post. 

SSe.  CoHstraetlra  •(  snMlvlalon  9  Us 
not  sasBdatinr,  and  authorizes  discretionary 
power  of  court  in  ffranttner  or  denying  mo- 
tion to  dlsmlsa  action  for  cause  therein 
mentioned,  and  dismissal  will  not  be  dis- 
turbed except  for  apparent  abuse  of  such 
power. — Nellhaus  v.  Morgan,  5  Cal.  Unrep. 
391,  45  Pac.  255.  256;  Rosenthal  v.  McMann, 
93  Cal.  S05,  29  Pac.  121;  In  matter  of  Mc- 
Devitt,  96  Cal.  17,  SO  Pac.  101;  Jones  t. 
Chalfant,  S  Cal.  Unrep.  685.  SI  Pac  267, 
2SS;  Marshall  T.  Taylor,  97  Cal.  422,  SX  Pac 
515. 

237.  Subdivision  •  of  this  section  Is  not 
mandatory,  and  If  It  were,  would  not  au- 
thorize dismissal  of  action,  showing  no 
neglect  on  part  of  plaintiff. — Marshall  v. 
Taylor,  97  Cal.  422,  425,  32  Pac.  516.  See 
Rosenthal  v.  McMann.  98  Cal.  606,  29  Pac. 
1X1. 

233.  This  subdivision  of  section  does  not 
confer  on  plaintiff  absolute  right  to  dismis- 
sal.—Jones  v.  Chalfant,  S  Cal.  Unrep.  686, 
31  Pac.  267,  268. 

S30.  IMrMtbic  lory  as  to  Terdlct.— Court 
Is  Juatined  In  telling  Jury  wljat  verdict 
should  be  where  there  Is  nothing  to  be  de- 
termined In  case  except  question  of  law. — 
Jones  v.  Chalfant,  8  Cal.  Unrep.  686,  81  Pac 
257,  268. 

XM.    DcfeBdamt  who  tells  to  demand  non- 

salt  fiot  to  default  under  thia  subdivision. 

It  is  his  privilege  and  right,  although  he 
can  obtain  nonsuit,  to  demand  instead  regu- 
lar judgment  on  merits. — San  Jose  R.  Co.  v. 
San  Jose  L.  &  W.  Co..  126  Cal.  322,  324,  58 
Pac.  824. 

341*    Olamlasal   bceasse  of  neglect,  and 

whether  neglect  be  such  as  to  warrant  and 
justify  dismissal.  Is  subject  to  review  on 
appeal. — San  Jose  R.  Co.  v.  San  Jose  It,  &  W. 
Co..  126  CaL  322,  324.  68  Pac 


242,  Fallnre  to  obtain  entry  of  Jndgment 
— Fresaned  to  be  resnit  of  necllgence  of 
elcrk,  and  not  of  defendant,  where  defend- 
ant did  not  neglect  to  demand  that  judg- 
ment be  entered  In  propert  time,  although 
It  did  not  appear  that  defendant  paid  or 
tendered  to  clerk  fee  for  entry,  and  where 
it  did  not  appear  that  he  did  not  do  ao. — 
Jones  V.  Chalfant,  3  Cal.  Unrep.  585.  ?1  Pac. 
257,  258. 

243.  Where  such  failure  was  not  due  to 
wantonness  or  Indifference,  but  to  inad- 
vertence and  inexperience,  and  the  result 
was  unproductive  of  injury  but  rather  of 
benefit  to  the  party.  It  is  unhesitatingly 
held  that  a  dismissal  which  deprives  a  liti- 
gant of  the  Just  fruits  of  the  Judgment  is 
Inequitable,  and  an  abuse  of  discretion  by 
the  court. — Rickey  Land  etc,  Co.  v.  Glader, 
168  Cal.  181,  94  Pac  768. 

344.  Same— Instance  of  abue  of  dlserc* 
tlon. — Where  a  case  was  fully  and  elabo- 
rately heard  upon  its  merits,  and,  after 
three  weeks'  trial,  judgment  was  ordered 
for  plaintiff,  and  detailed  findings  and  con- 
clusions prepared,  signed  and  filed,  but, 
owing  to  the  Inadvertence  of  a  young  and 
Inexperienced  attorney,  acting  in  the  ab- 
sence of  his  father,  chief  counsel  for  plain- 
tllE.  Judgment  was  not  entered,  and  no 
request  therefor  made  within  six  months, 
facts  first  coming  to  the  knowledge  of 
plalntllTs  counsel  with  the  notice  of  motion 
to  dismiss,  it  was  an  abuse  of  discretion  to 
grant  the  motion  to  dismiss. — Rickey  Land 
*  C.  Co.  V.  Olader,  16S  Cal.  180,  94  Pac  768. 

24B.  Intention  of  lertslatnre  —  Amend- 
ment to  aabdivtslon  6,  which  took  effect 
May  9,  1SS5,  was  Intended  by  legislature  to 
apply  to  existing  verdicts  unless  there  were 
six  months'  neglect  after  taking  effect  of 
act.  It  was  not  intention  to  make  provl* 
slon  apply  to  cases  where  six  months  had 
already  expired  when  act  took  effect  — 
Gardner  v.  Tatum,  77  CaL  468,  469,  19  Pac 
879. 

246.  Jadsment  of  nonanlt — C!onrt  Is  not 
avtluirlsed  to  enter  Judgment  of  dismissal, 
under  subdivision  6  of  this  section.  In  case 
submitted  to  Its  decision  for  more  than  six 
months  before  by  determining  that  "de- 
fendant is  entitled  to  nonsuit  and  that  de- 
fendant has  failed  to  demand  nonsuit  for 
more  than  six  months,"  and  thereupon  or- 
dering and  adjudging  that  "nonsuit  be 
granted  and  tliat  action  be  dismissed."  as 
under  this  subdivision  party  Is  not  In  de- 
fault In  case  submitted  on  merits  In  failing 
to  demand  nonsuit  or  in  failing  to  have 
Judgment  entered  for  more  than  six  months. 
— San  Jose  R.  Co.  t.  San  Jose  L.  &  W.  Co., 
126  Cal.  322,  324,  68  Pac.  824. 

247.  Jurisdiction  of  court — Not  lost  by 
fnllnre  to  enter  Judgment  as  prescribed  by 
section  664,  post,  or  by  failure  of  clerk  to 
perform  his  duty.  Only  penalty  provided 
for  such  case  Is  to  be  found  In  subdivision  6 
of  this  section,  which  authorizes  court  lo 
dismiss  action  wbers»  for  six  months  titer 
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verdict  or  final  aubmlsBlon,  party  entitled  to 
judement  neglects  to  have  same  entered. — 
Waters  T.  Dumaa,  76  Cal.  6«3,  666,  IT  Pao. 
686. 

348.  JImmm  pm  tvu  jadBmeBtr— Rule  U 
that  where  court  has  actually  rendered 
Judgment,  but  same  has  not  been  entered 
on  record,  whether  In  conaeQuence  of  neg- 
lect of  court  or  neglect  or  mlBprislon  of 
clerk,  order  may  be  made  that  judgment 
rendered  be  entered  nunc  pro  tunc,  and  this 
may  be  done  without  expiration  of  term,  in 
thia  state,  after  expiration  of  six  months. 
— MarshaU  t.  Taylor.  97  Cal.  422.  426,  22 
Pac.  5 IB. 

240.    Party  la  not  vnllty  of  BeclIgcBce 

whra  he  pays  clerk  fees  for  entry  of  Judg- 
ment and  requests  him  to  enter  tt.  and 
understands  from  clerk  that  such  Judgment 
would  be  entered  as  requested;  and  where 
he  supposed  Judgment  had  been  entered,  as 
requested,  and  had  no  intimation  that  same 
had  not  been  done  until  service  of  notice 
of  general  motion  to  dismiss. — Gardner 
Tatum.  77  Cal.  458,  460,  1»  Pac  879. 

300.  PMvlaloa  of  mlglaal  acctltm  pro- 
vldlng  for  dismissal,  where  plaintiff  neg- 


lected to  have  Judgment  entered  for  more 
than  six  months,  held  not  mandatory. — Ros- 
enthal T.  McMann.  tS  Cal.  606.  611,  29  Pac. 
121. 

261.  Rnle  establlslted  by  ■tatnte  under 
subdivision  6  applies  to  cases  where  party 
has-been  guilty  of  negligence. — Gardner  t. 
Tatum,  77  Cal.  468,  460,  19  Pac.  879. 

2S2.    Speelaf  pToceedlng — Dismissal  la,— 

As  to  proceeding  under  section  1664,  post, 
being  special  proceeding  and  not  civil  ac- 
tion requiring  entry  of  Judgment  in  Judg- 
ment-book, and  not  attempted  dismissal 
under  subdivision  6  of  this  section,  as  pen- 
alty for  omission  to  demand  and  have 
Judgment  entered  for  more  than  six  months. 
— See 'In  matter  of  Blythe,  110  Cal.  226,  227. 
42  Pac.  141, 

aSJU-Vcrbel  order  to  clerk  to  cater  JmAm- 

mtmt  In  order-book  kept  merely  for  con- 
venience of  clerk,  does  not  constitute 
neglect,  where  law  does  not  require  such 
book  to  be '  kept,  and  where  party  pays 
clerk,  who  accepts  fees  for  entering  Judg- 
ment and  promises  to  enter  It. — Gardner  v. 
Tatum.  77  Cal.  468.  4S0,  19  Pac  879. 


§581a.  DISMISSAL  FOB  FAILURE  TO  SERVE  SUMMONS.  WHEN.  B7 

COURT  OF  OWN  MOTION.  No  action  heretofore  or  hereafter  commenced 
Bhall  be  further  prosecuted,  and  no  further  proceedings  shall  be  had  therein, 
and  all  actions  heretofore  or  hereafter  commenced  must  be  dismissed  by  the 
court  in  which  the  same  shall  have  been  commenced,  on  its  own  motion,  or  on 
motion  of  any  party  interested  therein,  whether  named  in  the  complaint  as  a 
party  or  not,  unless  summons  shall  have  issued  within  one  year,  and  all  such 
actions  must  be  in  like  manner  dismissed,  unless  the  summons  shall  be  served 
and  return  thereon  made  within  three  years  after  the  commencement  of  said 
action. 

[Appearance  without  service— PFOBecuUoiL]   But  all  such  actions  may  be 

prosecuted,  if  appearance  has  been  made  by  the  defendant  or  defendants, 
within  said  three  years  in  the  same  manner  as  if  summons  had  been  issued  and 
served;  provided, 

[Excq>tion  in  partition  and  conilioting  daims  to  property.]   That,  except 

in  actions  to  partition  or  to  recover  possession  of,  or  to  enforce  a  lien  upon, 
or  to  determine  conflicting  claims  to,  real  or  personal  property,  no  dismissal 
shall  be  had  under  this  section  as  to  any  defendant  because  of  the  failure  to 
serve  summons  on  him  during  his  absence  from  the  state,  or  while  he  has 
secreted  himself  within  the  state  to  prevent  the  service  of  summons  on  him. 

History:     E^nactment  approved  March  20,  1907,  Stats,  and  AmdtB. 
1907,  p.  712,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  446. 


DISMISSAL  FOB  PAILTTBB  TO  SEBYE 

SUMMONS. 

I.  Decisions  Undee  Present  SBonoH,  1-36. 

IL  Decisions  Under  Poemee  Subdivibion  7 

OP  Section  581,  37-88. 

L  Decisions  Under  Present  Section. 


IMS 


1.  Editorial  Kote. 

2.  Commencenient  of  time. 

3.  Construction  of  section — ^As  imposing 

doty  to  dismiss. 

4.  Same — As  to  object. 

5.  Same — Discretion  of  court  to  diBmiii 

before  expiration  of  time. 
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6.  Contractual  limitation  of  action — Bea- 

sonableness  of — Failure  to  serve  sum* 
mona  within. 

7.  Cross-eomplaiot — Failure  to  serve  stun' 

mono. 

8-  20.  Delaj  is  serving  snnunons — Dismissal 
of  action — Provision  mandatory. 

21.  Same  —  Same  —  Action  involTiDs  real 

estate. 

22.  Same— Same— EzcDMs  jtutifjring  fail- 

tire  to  serve. 

23.  Delay  in  retnming  tommoiu  for  three 

years — Appearance  to  more  diamit- 
sal — General  appearance. 

24.  Same — Construed. 

25-  27.  Dismissal — In  general. 

28, 29.  Discretionary  power  of  court. 

30.  Filing  of  appearance, 

31.  Justices'  court — Not  applicable  to. 

'  32.  Order  of  dismisaal— Final  judgment. 
33,  34.  Power  of  court  to  dismiss  action — 
general. 

35.  Same — Inherent  power  of  court. 

36.  Waiver  of  right  to  Hiniiyr, 

XL  Decisions  Undeb  Foaicsa  Subdivision  7 
OP  Section  581. 

37.  Amendment  of  1889 — ^Legislative  in- 

tent. 

38.  Same — Same — Amendment  of  1889,  ia 

in  no  eense  proliibitory. 

89.  Same — Same — Before  amendment  of 
BubdiviBion  7. 

40.  Same  —  Same  —  Declaration  that  "no 

further  proceeding  shall  be  had 
therein." 

41.  Same — ^Legidativa  will  In  amendment 

of  1889. 

42.  Same — Mandatory  provision  of  statute. 

43.  Same— Pending  suits. 

44.  Same — Provisions  contained  in  subdi- 

vision 7  as  added  in  above  section. 

45.  Authority  to  dismisa  for  lacbee — In 

general. 

46.  Same — Code  does  not  mean  that  plain- 

tiff may  have  full  time  mentioned  in 
subdivision  7. 

47.  Death  of  party  within  year — And  be- 

fore summons  served. 

48.  Defendant's  right  to  dismissal  of  ac- 

tion— Absolute,  when. 

49.  Delay  in  serving  summons — Discretion 

of  court. 

50.  Same — ^Delay  reasonably  accounted  for. 

51.  Same  —  Discretion  of  court  —  Deter- 

mined upon  circumstances. 

52.  Same — Same — ^Dismissal  of  action  held 

proper. 

53.  Same — Same — Not  eaprieions  or  arbi- 

trary. 

54.  Same — Ground  not  mentioned  in  stat- 

ute. 


55.  Same — Inqmry  as  to  abuse  of  disere- 

tion. 

66.  Same — ^Leave  to  amend,  effect  of. 

67.  Same — Service  of  summons  prior  to 

amendment  of  1889. 

58.  Same — Same — Imperative  duty. 

69.  Same — Want  of  prosecution — Power  of 
court  to  dismiss. 

60.  Same — Same — Independent  of  statute. 

61.  Dismissal  of  action — Ab  to  defendants 

not  appearing. 
62, 68.  Entry  of  appearance— Not  filed  within 
three  years — ^Dismissal  error,  when. 

64.  Same — Same — Excusable  delay. 

65.  Same — Same— Mandatory  provision. 

66.  Express  waiver  of  benefit  of  provi- 

sions of  section,  subdivision  7. 

67.  Foreclosure — Against  heirs  of  deceased 

mortgageor  —  Administrator  subse- 
quently appointed. 

68.  Judgment  of  dismissal  —  Modified  on 

appeal,  when, 

69.  Jurisdiction — Appearance  by  personal 

representatiTe. 

70.  Same — Stipulation  for  appearance. 

71.  Same— Voluntary  appearance. 

72.  Neglect  of  derk — To  register  order  of 

dismissal. 

73.  Order  —  Dismissing  action  —  Is  final 

judgment 

74.  Same — Vacating  judgment  of  dismissal 

— When  proper. 

70, 76.  Presumption — Are  in  favor  of  eorreot- 
ness  of  court  *s  action. 

77.  Statute — Imposes  penalfy  of  dismissal 

in  all  cases,  when. 

78.  Stipulation — As  to  delay. 

79.  Same — As  to  judgment. 

80.  Same — Statute  does  not  limit  right 

81.  Same — Virtual  appearance. 

82.  Successor  in  interest  of  deceased  de- 

fendant. 

83.  Validly  of  judgment  —  Affidavit  of 

publication  of  summons. 
84,  85.  Verbal  solicitations  for  continuance — 
Verbal  authority  to  "take  judgment 
at  any  time ' ' — Not  an  appearance. 

86.  Words    "and    served    and  returned 

thereon  made ' ' — Refer  to  summons. 

87.  Same — Same — Amendment  of  1895 — 

Intended  to  make  legislative  intent 
free  from  ambiguity. 

88.  Writ  of  prohibition— When  granted. 

Am  to  diHiilHBl  hr  part  of  plalDttOs  after 
flndinsN  aad  JnlsmcBt,  see,  ante,  g  681.  note 
Part  II. 

I.  DECISIONS  UNDER  PRESENT  SECTION. 

1,  Bdltorlal  Notet  This  section  was  for- 
merly subdivision  7  of  section  681,  ante, 
but  by  amendment  of  1907  the  subdivision 
was  taken  out  of  that  section,  ampliQed, 
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and  enacted  a*  the  above  section.  All  the 
declaione  under  the  aectlon  aa  It  now  stands 
are  found  In  Part  I  of  thle  note;  all  decl- 
aione under  subdivlalon  T  of  section  681 
are  collected  In  Part  II  of  this  note. 

Z.  Comncaecmnt  €if  time. — This  section 
does  not  allow  three  years  within  which 
to  serve  and  make  return  of  the  summons 
from  the  expiration  of  the  one  year  within 
which  the  summona  must  be  Issued.  It 
must  be  served  and  returned  within  three 
years  after  the  commencement  of  the  ac- 
tion.— Bernard  v.  Parmelee,  6  Cal.  App.  S27, 
&45.  92  Pac  668. 

S.  CoiiatntctloB  of  ecetlon — Aa  ImpoelBK 
dntr  to  dUmlea. — This  section  imposes  upon 
the  court  the  duty  of  dismissing:  an  action 
unless  the  summons  shall  be  served  and 
return  made  within  three  years  after  the 
commencement  of  the  action,  unless,  as 
provided  In  the  exception  thereto,  the  fail- 
ure was  due  to  the  fact  that  the  defendant 
secreted  herself  within  the  state  to  avoid 
service  of  summons  or  was  absent  there* 
from.  Proof  that  she  secreted  herself  to 
avoid  such  service  might  be  made  to  avoid 
dismissal;  but  where  the  evidence  was  con- 
flicting on  that  question,  the  finding  of  the 
court  that  she  did  not  so  secrete  herself 
must  be  deemed  conclusive,  and  the  order 
of  the  court  dismissing  the  action  can  not 
be  disturbed. — Wilson  v.  Leo,  19  CaL  App. 
793.  796,  127  Pac.  1043. 

4.  Same— As  to  object. — The  object  in- 
tended to  be  attained  by  the  above  section 
is,  obviously,  to  compel  reasonable  diligence 
In  the  prosecution  of  an  action  after  It  has 
been  commenced,  and  thus  afford  the  party 
or  parties  against  whom  It  Is  brought  an 
opportunity  to  present  such  evidential  sup- 
port to  any  defense  he  or  they  may  have 
thereto  as  may  be  available  at  the  time  the 
action  is  Instituted,  but  It  may  be  lost  or 
destroyed  through  the  death  of  witnesses 
or  otherwise  before  the  action  is  brought 
to  Issue  by  reason  of  an  unreasonably  long 
delay  In  serving  the  defendant  or  defend- 
ants With  appropriate  legal  process  notify- 
ing him  or  them  of  the  pending  of  the  ac- 
tion.— People  V.  Kings  County  Development 
CO.,  —  Cal.  App.       191  Pac.  1004. 

5.  8aiiie--Dlaerctloii  of  court  to  Alsmlss 
befOM  explratlOB  ot  time.  —  This  section 
merely  fixes  a  limit  beyond  which  the 
court's  discretion  can  not  go.  and  does  not 
prevent  dismissal  before  the  expiration  of 
tlie  time. — Watterson  v.  Hillside  Water  Co., 
42  Cal.  App.  364,  183  Pae.  592, 

e.  Contractual  llmltatloii  of  aetlon — Rea- 
■oaableaese  of — Pallnre  to  serve  ■ammoB* 
within. — In  a  case  In  which  a  sales  agent 
enters  Into  a  contract  with  his  firm,  It  being 
stipulated  that  the  place  of  the  contract 
was  the  effective  office  of  the  firm  at  Balti- 
more, Maryland,  that  of  statements  ren- 
dered by  the  firm  to  agents  as  to  commis- 
sions earned,  should  be  deemed  correct  in 
all  particulars,  and  to  be  so  accepted  as 


are  final  and  binding  on  all  agents  unless 
written  objection  filed  within  ten  days  after 
the  rendering  of  said  statement  and  that 
no  suit  should  be  brought  against  the  firm 
on  any  accounts  rendered  after  the  elapse 
of  six  months  from  the  date  of  rendering 
the  same  and  the  agent  delayed  bringing 
suit  beyond  the  six-month  period  on  the 
ground,  as  alleged  that  he  was  waiting  until 
defendants  had  counts  within  the  time  suf- 
ficient to  Justify  proceeding  by  attachment, 
the  court  held  that  the  six-month  limita- 
tions was  not  unreasonable,  and  that  the 
delay  beyond  that  period  entitled  the  de- 
fendant to  a  dismissal  of  the  cause  of  ac- 
tion on  the  ground  that  the  period  of 
limitation  had  expired. — Beeson  v.  Schloss, 
183  Cal.  S18,  192  Pac.  292. 

7.  Cross-complaint  —  Fallare  to  serve 
■nmmoiui. — Under  the  provisions  of  section 
442,  ante,  as  amended  in  1909  requiring  the 
service  of  a  summons  on  a  crosa-complalnt 
do  not  have  an  effect  of  making  applicable 
the  above  section  where  such  summons  Is 
not  issued  and  served  upon  such  cross-com- 
plaint.— Seaman  v.  Superior  Court,  183  Cal. 
47.  190  Pac  441. 

8.  Delay  In  servinc  samaraiw— Dlamlasal 
ot  aetlOD— FrovMoM  maadatory.  —  Under 
above  section  as  enacted  in  1907  (Btats. 
1907,  p.  712),  it  is  mandatory  upon  the  court 
to  dismiss  an  action  where  the  summons  has 
not  been  Issued  within  one  year,  or  served 
and  returned  within  three  years;  but  this 
does  not  affect  the  discretionary  power  of 
the  court  to  dismiss  for  undue  delay  in  la- 
suing  or  serving  summons,  even  though  the 
delay  has  been  for  a  shorter  period  than 
that  named  in  the  statute.  —  Witter  v. 
Phelps,  16S  Cal.  656,  126  Pac.  698. 

9.  The  defendants  In  a  suit  to  quiet 
title,  by  filing  their  answers,  waive  any 
laches  predicated  upon  the  ground  of  fail- 
ure on  the  part  of  the  plaintiff  to  prosecute 
the  action  prior  to  the  filing  of  the  answers, 
and  lifter  filing  their  answers  the  only 
showing  of  fact  which  the  defendants  are 
entitled  to  make  or  have  considered  by  the 
court  in  support  of  a  motion  of  dismissal 
is  the  plaintlfTs  neglect  In  prosecuting  the 
case  after  the  date  of  such  illlng^-John- 
ston  T.  Baker,  1«7  Cal.  260,  189  Pac  86. 

10.  Where  evidence  was  presented  suf- 
ficient to  support  the  conclusion  that  the 
summons  had  never  been  served  and  de- 
fendant had  never  appeared  in  the  action, 
though  it  had  been  commenced  more  than 
five  years  before  the  making  of  the  motion 
to  dismiss,  and  the  fact  was  established  to 
the  satisfaction  of  the  court  It  was  not 
only  the  right  but  the  plain  duty  of  the 
court  to  dismiss  the  action. — McColgan  v. 
Plercy,  17  Cal.  App.  162,  118  Pac.  957. 

11.  The  above  section  makes  It  manda- 
tory upon  the  court  to  dismiss  an  action 
where  summons  has  not  been  served  and 
return  thereon  made  within  three  years 
after  the  commencement  of  the  action,  but 
•he  court  msy.  In  the  exercise  of  a  sound 
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Judicial  discretion,  dismiss  an  action  before 
the  expiration  of  tbe  three  years.  If  there 
has  been,  under  the  circumstances  of  the 
case,  an  unreasonable  delay  in  Its  prosecu- 
tion.— Caldwell  v.  Regents  of  University  of 
California,  2i  Cat.  App.  2S,  18«  Pac.  371. 

12.  Where  an  action  is  brouffht  to  quiet 
title  to  land  ten  years  after  an  alleffed  void 
foreclosure  sale,  and  a  lis  pendens  is  filed 

at  the  time  of  the  commencement  of  the 
action,  it  Is  not  a  sufficient  excuse  for  a 
delay  of  nineteen  months  In  servlner  sum- 
mons that  the  plalntitC  required  that  time 
to  raise  the  amount  of  money,  for  which 
the  sale  was  made,  to  tender  to  the  de- 
fendant, but  which  he  claims  be  Is  not 
legally  or  equitably  obllffed  to  pay.  The 
court  does  not,  therefore,  abuse  its  discre- 
tion in  dismissiner  the  action  on  the  ground 
of  unreasonable  delay  In  Its  prosecution. 
— Caldwell  v.  Resents  of  University  of  Cali- 
fornia, 28  Cal.  App.  29,  1S«  Pac.  7S1. 

15.  A  party  brinffin;  an  action  should 
be  prepared,  when  he  files  his  complaint.  If 
he  is  proceeding  In  good  faith,  to  meet,  as 
far  as  he  Is  able  to,  every  requirement 
which  the  nature  and  circumstances  of  the 
action  and  the  averments  of  the  complaint 
call  for. — Caldwell  v.  Regents  of  University 
of  California,  2S  Cal.  App.  29,  186  Pac.  731. 

14.  The  mere  making  and  presentation 
of  a  motion  to  dismiss  an  action  upon  the 
ground  of  unreasonable  delay  In  the  serv- 
ice of  summons  Is  not  a  general  appearance 
of  the  defendant  which  subjects  him  to  the 
jurisdiction  of  the  court  for  all  of  the  pur- 
poses of  the  action. — ^Anderson  v.  Nawa,  2fi 
Cal.  App.  lEl,  143  Pac.  6Bfi. 

15.  It  Is  not  an  abuse  of  discretion  to 

dismiss  an  action  brought  by  .the  bank 
commissioner  against  the  stockholders  of 
an  Insolvent  banking  corporation  on  behalf 
of  its  creditors,  for  a  delay  of  two  years 
and  ten  months  In  serving  summons  on  the 
moving  defendant,  where  It  appears  that  the 
summons  could  have  been  served  at  all 
tlmea  without  any  difficulty,  although  It  is 
made  to  appear  in  opposition  to  the  motion 
that  during  all  of  such  period  the  plaintiff 
was  actively  engaged  in  an  investigation  of 
the  bank's  assets,  which,  If  successful, 
would  thereby  reduce  the  defendant's  li- 
ability as  stockholder. — Anderson  v.  Nawa, 
25  Cal.  App.  151,  143  Pac.  555. 

16.  The  fact  that  the  delay  in  the  service 
of  summons  did  not  operate  to  deprive  the 
defendant  of  any  defense  which  he  may  have 
had  to  the  action  will  not  suffice  to  excuse 
such  delay. — Anderson  v.  Nawa,  25  Cal.  App. 
151,  143  Pac.  665. 

17.  The  dismissal  of  an  action  because 
of  unreasonable  delay  In  the  service  of  sum- 
mons may  be  made  without  regard  to  the 
merits  or  demerits  of  the  cause  of  action; 
the  motion  is  granted  as  to  a  meritorious 
cause  of  action  as  well  as  to  one  without 
merit,  because  In  either  case  there  has  been 
a  failure  upon  the  part  of  the  plaintiff  to 


use  the  diligence  which  the  law  reqttlies  to 
make  an  end  of  litigation. — Anderaoa  v. 
Nawa,  25  Cal.  App.  151,  143  Pac.  365. 

18.  The  state  bank  commissioner,  in  his 
action  to  enforce  the  liability  of  stockhold- 
ers of  an  insolvent  bank  on  behalf  of  Its 
creditors,  is  not  Invested  with  the  sover- 
eignty of  the  state,  and  can  not,  on  motion 
by  a  defendant  to  dismiss  the  action  for 
delay  In  serving  summons.  Invoke  the  rule 
that  laches  can  not  be  Imputed  to  the  state. 
— Anderson  v.  Nawa,  25  Cal.  App.  151,  143 
Pac.  566. 

19.  The  difficulty  of  locating  some  of  the 
defendants  In  such  an  action  is  not  a  suffi- 
cient excuse  for  delay  In  the  service  of 
process  upon  a  defendant  whose  where- 
abouts Is  known.  The  liability  of  such 
defendant  as  a  stockholder  is  primary  and 
independent,  and  in  no  sense  and  to  no  ex- 
tent dependent  or  contingent  upon  the  lia- 
bility of  the  remaining  defendants,  and  the 
court  In  Its  discretion  might  render  a  sev- 
eral Judgment  against  him  without  regard 
to  the  liability  of  the  remaining  defendants, 
and  regardless  of  whether  or  not  any  or  all 
of  them  have  been  served  with  process. — 
Anderson  t.  Nawa,  26  CaL  App.  ISl.  143  Pac. 
655. 

20.  Where  summons  In  an  action  brought 
in  a  federal  court  is  issued  by  the  clerk 
within  one  year  after  the  complaint  has 
been  filed,  the  action  will  not  be  dismissed 
because  the  summons  Is  not  placed  in  the 
hands  of  the  marshal  for  service  until  after 
the  expiration  of  the  year. — Perris  Irr.  DIst. 
V.  Turnbull.  216  Fed.  662. 

21.  Sam^-Sune— AetloH  Involvtng  real 
•state. — Where  the  record  title  to  real  prop- 
erty Is  challenged  by  an  action  at  law  or 
a  suit  in  equity.  It  Is  the  duty  of  the  plain- 
tiff to  act  with  all  proper  diligence  in  bring- 
ing the  question  to  issue  in  the  court,  so 
far  as  It  Is  within  his  power  to  do  so,  and 
when  he  does  not  do  so  for  a  long  period 
of  time — that  Is  to  say,  where  he  falls,  for 
what  appears  to  be  an  unreasonable  length 
of  time,  legally  to  notify  the  party  upon 
whose  title  he  has  thus  made  an  assault 
that  he  has  done  so— he  should  not  be  ex- 
cused for  his  neglect,  where  he  is  called 
upon  to  account  for  It.  except  upon  a  show- 
ing of  the  most  satisfactory  and  concluslv" 
character. — Caldwell  v.  Regents  of' Univer- 
sity of  California,  23  Cal,  App.  29,  136  Pac. 
731. 

22.  Same — Same— Excnaee  Jumtltjinm  fail- 
ure to  eerve. — A  motion  to  dismiss  an  ac- 
tion, made  for  want  of  service  of  summons, 
may  be  successfully  resisted  by  showing 
that  the  defendant  was  absent  from  the 
state  or  had  concealed  herself  to  avoid 
service. — Wilson  v.  I«o,  19  Cai.  App.  793, 
127  Pac.  1043. 

28,  Delay  la  retwrnlas  aammoaa  for  three 
yrara — Appearance  to  atove  dlemlwiBl — Gen. 
eral  appearance. — In  a  case  in  which  a  sum- 
mons has  not  been    served    or  returned 
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Within  the  three-year  period  required  by 
the  proTlaloni  of  the  above  Bectlon  an  ap- 
pearance to  move  dismissal,  whether  treated 
ae  a  general  or  special  appearance,  after 
the  expiration  of  the  three-year  period  pro- 
vided the  court  upon  motion  Is  required  to 
dIamlBs  the  action. — Belllngrham  Bay  Lum- 
ber Go.  V.  Western  Amusement  Co.,  S5  CaL 
App.  SIS,  170  Pac  6U. 

24.  Same— Goaatrned  to  apply  only  to 
pending  actions  that  have  never  been  trfed, 
end  not  to  apply  to  actions  that  have  rone 
to  Juderroent. — Jonas  v.  Ounn,  Itt  CaL  691, 
87  Pac.  677. 

8S.  8aMe— maiiaaal— I»  seaeral. — In  a 

case  In  which  a  summons  la  served  before 
three  years  but  the  return  is  delayed  until 
after  three  years,  the  cause  must  be  dis- 
missed under  the  provisions  of  the  penalty 
Id  the  above  section,  for  the  reason  that 
the  court  is  deprived  of  jurisdiction  to  take 
any  other  action  than  to  dismiss  the  cause, 
and  this  is  true  whether  one  day  or  many 
years  elapse  before  attention  is  called  to 
the  subject. — Belllngham  Bay  Lumber  Co. 
V.  Western  Amusement  Co.,  S5  Cal.  App. 
616,  170  Pac.  632,  followlnff  Modoc  Land 
Co.  V.  Superior  Court,  128  Cal.  256,  80  Pac. 
848. 

28.  Where  plaintiff,  In  an  action  to  fore- 
close a  street-assessment  lien  falls  to 
cause  return  of  summons,  with  proof  of , 
service,  to  be  made  within  three  years,  the 
court  is  deprived  of  jurisdiction  to  take 
any  other  action  than  to  dismiss  the  ease. 
— Ransome-Crummey  Co.  v.  Wood,  40  Cal. 
App.  85B,  180  Pao.  961. 

27.  The  court  may  dlsmles  the  action 
without  notice  and  on  Its  own  motion. — 
Ransome-Cnimmey  Co.  v.  Wood,  40  Cal. 
App.  366,  180  Pac.  961. 

25.  DIscrctioaary  power  ot  coott.  —  Not- 
withstanding this  section,  making  it  man- 
datory upon  the  trial  court  to  dismiss  an 
action  where  the  summons  has  not  been 
issued  within  one  year,  or  served  and  re- 
turned within  three  years,  the  court  sflll 
retains  the  discretionary  power  to  dismiss 
for  undue  delay  In  Issuing  or  serving  sum- 
mons even  though  the  delay  has  been  for 
a  shorter  period  than  that  named  In  the 
section. — Witter  v.  Phelps,  163  Cal.  665,  666, 
128  Pac.  698. 

29.  In  a  motion  to  dismiss  an  action  for 
failure  to  serve  the  eummone  within  a  rea- 
sonable time,  where  defendant's  affidavit 
showed  that  the  plaintiff  knew  that  defend- 
ant resided  In  a  different  county  than  that 
In  which  the  action  was  brought,  and  knew 
that  he  could  be  found  there,  and  that  the 
matters  Involved  in  the  action  had  beeh 
fully  settled  between  the  parties,  and  that 
a  material  witness  had  died  In  the  mean- 
while, It  can  not  be  held  that  the  granting 
of  the  motion  to  dismiss  involved  an  abuse 
of  discretion. — Witter  V.  Phelps,  163  Cal. 
666,  126  Pac.  593. 


M.  PUIiiK  mt  aypeaniaee. — ^Thla  HCtion 
'  does  not  require  written  notice  of  appear- 
ance by  the  defendant  to  be  filed  within 
three  years.  If  the  defendant  gives  to  the 
plaintiff  written  notice  of  his  appearance 
within  the  three  years  It  is  sufficient  and 
equivalent  to  a  service  and  return  of  the 
summons. — Anglo-California  Bank  v.  Qris- 
wold,  163  Cal.  692,  S96,  96  Pac.  353. 

81.  Jutlces*  coart— .Not  applicable  to^— 
The  provisions  of  this  section  do  not  apply 
to  actions  prosecuted  In  the  Justices'  courts, 
as  section  890  Is  upon  the  same  subject- 
matter  and  applicable  specially  and  only  to 
justices'  courts. — ^Hubbard  v.  Superior  Court, 
9  Cal.  App.  186.  168,  98  Pac  894. 

82.  Order  of  dUmlual — Pinal  jDdgneBt. 

— An  order  of  dismissal  under  the  provi- 
sions of  the  above  section  Is  a  flnal  judg- 
ment, in  view  of  the  provisions  of  section 
S81,  ante. — Beyer  v.  City  of  I«ng  Beach,  — 
CaL  App.  — i  191  Pao.  36,  applying  the  doc- 
trine In  Marks  v.  Keenan,  140  Cal.  83,  78 
Pac.  781. 

SS.  Power  of  court  to  dlsMlaa  aetion— 
In  geneml. — The  trial  court  has  power  to 
dismiss  for  undue  delay  In  issuing  or  serv- 
ing summons  even  though  the  delay  has 
been  for  a  shorter  period  than  that  which 
gives  the  defendant  an  absolute  right. — 
Mori  V.  Mori.  171  Cal,  79,  161  Pac.  1136. 

See  par.  69,  this  note. 

34,  In  an  action  to  cancel  a  lease  which 
had  some  nine  years  to  run  when  the  com- 
plaint was  filed,  no  abuse  of  discretion  is 
committed  in  dismissing  the  action  for  a 
delay  of  something  over  twenty-one  months 
in  serving  the  summons,  where  the  sole 
reason  for  the  delay  was  the  pendency  of  a 
criminal  proceeding  against  one  of  the  de- 
fendants and  a  desire  not  to  prejudice  him 
In  his  defense  thereto  by  such  service,  but 
no  explanation  is  given  why  the  summons 
was  not  served  before  or  after  the  termi- 
nation of  such  proceeding,  which  in  the 
former  case  consisted  of  four  months  and 
in  the  latter  of  seven  months,  and  It  is 
further  made  to  appear  that  the  defMidanta 
had  made  valuable  Impravementa  upon  the 
leased  land.— Mori  v.  Uorl,  171  Cal.  79.  161 
Pac.  1136. 

SB.  Same — Inbercnt  power  Of  coart. — It  Is 

settled  In  this  state  that,  independently  of 
the  provisions  of  the  above  statute  which 
are  a  warrant  therefore,  the  courts  may, 
in  the  exercise  of  a  power  Inherent  in  courts 
of  Justice,  dismiss  an  action  for  unreason- 
able delay  in  Its  prosecution. — People  v. 
Kings  County  Development  Co.,  —  Cal.  App. 
— i  191  Pac.  1004,  applying  the  doctrine  in 
Dupuy  V.  Shear,  29  Cal.  288;  People  v.  Jef- 
ferds.  126  Cal.  296,  68  Pac  704;  Bernard  v. 
Parmelee,  6  Cal.  App.  B87,  98  Pac.  668. 
See  par.  60,  this  note. 

88.   Waiver  •<  right  t*  dlamlM^Under 

section  396,  ante,  providing  that  a  defend- 
ant may  procure  a  change  of  venue  if  at 
the  time  of  demurring  or  answering  he  died 
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the  necMsaiT  aflldarit,  a  defendant  who 
appears  and  detnura  and  at  the  same  time 
moves  for  a  change  of  the  place  of  trial 
does  not  thereby  waive  the  rlffht  to  object 
to  any  delay  which  bad  occurred  prior 
thereto  In  the  matter  of  the  service  of  the 
summona. — Witter  t.  Phelps,  ISS  Cal.  IS5, 
126  Pac.  S9S. 

II.    DECISIONS  UNDER  FORMER  STTBDI- 
VI8ION  7  OP  SECTION  681. 

ST.  Ameadment  of  188>  tiegislatlve  tu- 
<eat. — By  enactment  of  amendment  to  see* 
tlon  In  1889  it  was  intended  to  prevent 
indefinite  extension  of  life  of  obligation  in 
spite  of  statute  of  limitations  by  simply 
commenclnff  action. — Davis  v.  Hart,  123  Cal. 
384,  S8«,  65  Pac.  lOCO. 

S8.  Same — Same — AmcHdment  of  1S8B  Is 
la  mo  sense  prohibitory  of  power  of  court 
to  dismiss  action  for  want  of  prosecution. 
It  does  not  limit  power  of  court,  but  en- 
larges same,  and  discretion  of  court  to  de- 
termine whether  there  has  been  excusable 
delay  within  term  of  three  years  stlU  re- 
mains.—Krelss  T.  Hotallns,  »S  Cal.  3St,  186, 
SS  Pac  1126. 

SS,  8«»»e — Same — Before  «aiead»ent  of 
awMlvlsloB  T,  power  to  dismiss  action  for 
causes   named  was  wholly  discretionary. 

Now  it  is  compulsory  Where  summons  Is 
not  Issued  within  one  year  and  served  with- 
in three  years. — Stanley  t.  OUlen,  119  Cal. 
178,  177.  61  Pac.  183. 

40^  Bant  Same  —  Declarafioa  that  "no 
farther  pvoceedlBsa  shall  be  had  therein" 

Is  statutory  prohibition  against  any  fur- 
ther proceedings,  and  If  court  should  as- 
sume to  act  In  disregard  of  this  prohibition 
of  statute,  it  will  be  acting  without  any 
Jurisdiction. — ^Modoc  L,  &  W.  Co,  v.  Superior 
Court,  128  Cal.  266.  266,  60  Pac.  848.  See 
White  V.  Superior  Court.  126  Cal.  245,  247, 
58  Pac.  460. 

41.  Sane — Leslslatlvc  will  In  amendnent 

of  1S89  Is  comprehensively  expressed,  and 
prohlblton  of  such  amendment  Is  absolutely 
Imperative. — ^Davls  v.  Hart,  188  Cal.  884,  386, 
65  Pac.  1060. 

4S.  Same— Mandatory  pvavlaira  of  stat- 
■te.  —  Before  amendment  of  this  section, 
which  now  makes  It  compulsory  for  court 
to  dismiss  action  If  summons  Is  not  Issued 
within  one  year  and  served  within  three 
years.  It  was  within  discretion  of  court  to 
refuse  to  dismiss  action  no  matter  how  long 
summons  had  remained  without  service.  It 
is  now  compulsory  on  court  to  dismiss  ac- 
tion when  summona  Is  not  served  within 
three  years.  In  other  cases  there  is  no 
flxed  rule  as  to  dismissal  for  want  of  prose- 
cution, and  power  to  dismiss  action  on 
ground  of  unnecessary  delay  In  serving 
summons  Is  still  In  discretion  o^  superior 
court,  subject  to  reversal  for  apparent  abuse 
of  such  discretion. — Ferris  v.  Wood,  144  Cal. 
426,  428,  77  Pac.  1037.    See  First  Nat.  Bank 


Nason,  115  Cal.  686,  47  Pac.  696;  Stanley 
V.  QlUen,  119  Cal.  176,  51  Pac.  188. 

43.  Same — Pendtna;  enlts. — This  section, 
aa  amended  March,  1889  (Stats.  1889.  p. 
S98),  by  adding  subdivision  7,  is  very 
sweeping,  and  Is  expressly  made  applicable 
to  pending  suits,  and  is  mandatory  and  ab- 
solute.— ^Vrooman  v.  LI  Po  Tal.  118  Cal.  302, 
305,  45  Pac.  470;  White  v.  Superior  Court, 
126  Cal.  245,  247,  68  Pac.  450;  Swortflguer 
T.  White,  141  Cal.  676,  678,  76  Pac  172. 

44.  Same  ■Provlalon  eontalMd  In  anb- 
dlvlston  T.  as  added  to  this  section  by 
Statutes  1889,  page  398,  Is  constitutional  and 
valid  In  its  applicability  to  pending  suits. 

— Vrooman  v.  LI  Po  Tal,  118  Cal.  302,  805, 
46  Pac.  470;  White  v.  Superior  Court,  126 
Cal.  245,  247,  68  Pac.  4S0.  See  Grant  v.  Mc- 
Arthur.  137  Cal.  270,  272.  70  Pac.  88. 

45.  Antborlty  ta  dlamlas  for  Uehca— In 
general.— Court  has  authority  to  dismiss 

action  for  laches,  and  only  question  where 
there  is  no  counter  showing  except  as  may 
be  derived  from  pleadings,  is  as  to  whether 
discretion  was  abused. — ^Davis  v.  Clark.  126 
Cal.  232,  235,  58  Pac.  542;  Mowry  v.  Welsen- 
born.  137  Cal.  110,  115,  69  Pac.  971. 

48.  Same— Code  doee  not  mean  that  plaln- 
tur  may  have  full  time  mentioned  In  snb- 
dlvlalon  7  In  all  casea.  It  Is  still  discre- 
tionary with  court  to  dlamlas,  even  though 
summons  be  issued  and  served  within  time. 
—Stanley  v.  allien.  119  Cal.  176,  178,  51  Pac. 
188.  See  First  Nat  Bank  v.  Nason,  115  Cal. 
626,  47  Pac.  595. 

47.  Death  of  party  within  year — And  be- 
'*>re  snmmons  eerved,  la  Immaterial  circum- 
stance, unless  statute  provides  that  such 
circumstance  shall  prevent  running  of  stat- 
ute.—Davis  Hart,  123  Cal.  384,  888.  55  Pac. 
1060. 

4S.  Defendant's  rlsht  to  dlsmlsanl  of  ae. 
tlon— ^baolnte  when  summons  Is  not  served 
and  return  thereon  made  within  three  years 
after  commencement  of  action,  and  where 
no  appearance  is  made,  except  appearance 
for  purposes  of  motion  to  dismiss. — Sharp- 
stein  v.  Eells.  182  Cal.  607,  608,  64  PaC. 
1080. 

49.  Delay  In  serving  amnion*— DlMre- 
tlon  of  eonrt. — Court  has  power  to  dismiss, 
where  there  has  been  inexcusable  delay  in 
serving  summons,  although  service  Is  had 
within  three  yeare  after  complaint  was 
filed.— Castro  v.  City,  etc.,  San  Francisco. 
4  Cal.  TJnrep.  500,  36  Pac.  1086. 

BO.    Same  —  Delay    rcneonably  aeeonnted 

for. — In  those  caaes  In  which  the  delay  In 
serving  summons  reasonably  accounted  for 
as  an  excuse,  the  delay  will  not  be  ground 
for  dismissing  action  for  unreasonable  de- 
lay In  obtaining  service,  and  where  court 
dismisses  action  In  its  discretion  under  such 
circumstances,  judgment  of  dismissal  will 
be  reversed,— Ferris  t.  Wood.  144  CaL  486. 
428,  77  Pac.  1037. 
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Ui  Sane  ~-  Dlacrctlaa  sf  coart — Deter- 
■ilacd  vpoa  dreaawtaaecB^The  dlBcretlon 
of  court  to  determine  whether  there  has 
bees  excusable  delay  within  term  of  three 
years  still  remains,  and  each  case  must  he 
determined  upon  Ita  own  peculiar  circum- 
stances.— Castro  V.  City,  etc.,  San  Francisco, 
4  Cai.  Unrep.  500,  86  Pac.  1035.  See  Krelss 
T.  Hotaling,  99  Cai.  383.  386,  33  Pac.  1125; 
Murray  v.  Gleeson,  100  Cai.  511,  513.  35  Pac. 
88. 

S2.  Same— Saae— Dismissal  of  action  held 
**apor  where  no  attempt  was  made  to  serve 
summons  until  nearly  four  years  after  flllng 
of  complaint,  and  no  summons  Issued  within 
jrear,  and  none  helns  authorized  to  be  Is- 
sued after  expiration  of  year. — ^Reynolds  v. 
Page,  35  Cai.  296,  SOO  (Rhodes.  J.,  dissent- 
ing). 

BS.  Sam» — Same — TSot  eapriclons  or  ar- 
bitrary.— Discretion  of  court  In  diamisslner 
action  on  any  ground  other  than  where 
Bummons  la  not  served  within  three  years. 
In  which  case  court  is  without  discretion,  Is 
not  capricious  or  arbitrary  discretion,  but 
Impartial  discretion  eruided  and  controlled 
In  its  exercise  by  Qxed  lesal  discretion,  to 
be  exercised  in  conformity  with  spirit  of 
law,  and  in  manner  to  subserve  and  not  to 
Impede  or  defeat  the  ends  of  substantial 
Justice.— Bailey  v.  Taaffe,  29  Cai.  422,  4ZS: 
First  Nat.  Bank  v.  Nason,  115  Cai.  626,  47 
Pac.  595;  Ferris  T.  Wood.  144  Cai.  426,  428, 
77  Pac.  1037. 

ff4.  Same  -OrmmM  not  meatloaed  In  stat- 
ute.— Court  has  greneral  discretion  in  ex- 
ercising power  to  dismiss  Under  this  section, 
and  section  582,  post,  althouerh  grround  of 
dismissal  be  not  mentioned  In  statute. — San 
Jose  L.  A  W.  Co.  v.  Allen.  129  Cai.  247.  250. 
61  Pac.  1088;  People  ex  rel.  Stone  v.  Jef- 
ferds,  126  Cai.  296,  68  Pac.  704. 

5S.  Same— Inqalry  as  to  abase  of  dlsere- 
liOB  in  dismissing  action  for  want  of  prose- 
cution, appellate  court  will  not  go  beyond 
inquiry  whether  or  not  discretion  of  trial 
court  In  dismissing  action  has  been  abused. 
— Hassey  v.  South  San  Francisco  H.  ft  R. 
Assoc.,  102  Cai.  611,  614,  39  Pac.  94S:  People 
ex  rel.  Stone  v.  Jefferds,  126  Cai.  296,  68 
Pac.  704:  Nlcol  v.  San  Francisco,  130  Cai. 
288,  62  Pac.  513;  Martin  v.  San  Francisco. 
131  Cai.  575,  676,  G3  Pac.  913;  Kennedy  v. 
Mulligan.  136  Cai.  556.  557,  69  Pac.  291.  See 
Grigsby  v.  Napa  County,  36  Cai.  585,  95  Am. 
Dec.  213;  Chfpman  v.  Hibberd.  47  Cai.  638; 
Lrfinder  v.  Flemmlng,  47  Cai.  614;  Simmons  v. 
Keller.  60  Cai.  SB;  Kornahrens  v.  Hts  Credi- 
tors. 64  Cai.  492.  8  Pac.  126;  Savllle  T. 
Prisbie.  70  Cai.  87.  11  Pac.  502;  Pardy  v. 
Montgomery,  77  Cai.  326,  19  Pac.  580;  KubU 
v.  Hawkett,  89  Cai.  638,  642,  27  Pac.  67. 

oe.  Saatc — Leave  to  aaiead.  effect  of. — 

fourt  Is  not  precluded  from  exercising  Its 
discretion  on  motion  to  dismiss,  because  It 
had,  shortly  before  motion  was  made,  giVen 
plaintirts  leave  to  amend.  Rights  of  de- 
fendants could  not  be  cut  off  by  such  leave 


alone. — San  Jose  L.  ft  W.  Co.  ▼.  Allen,  129 
Cel.  247,  260,  61  Pac.  1088. 

ST.  BaBB»— Service  of  ■amanas  prior  to 

aKeadaseat  <tf  18S8  was  required  to  be*  made 
within  reasonable  time,  and  If  not  so  made. 

action  might  be  dismissed  for  want  of  prose- 
cution.— Murray  v.  Oleeaon,  100  Cai.  611, 
612,  35  Pac.  88.  See  Carpentier  v.  Minturn. 
39  Cai.  460;  Etdridge  v.  Kay,  45  Cai.  49; 
Lander  v.  Flemralng,  47  Cai.  614;  Diggins 
V.  Thornton,  96  Cai.  417,  31  Pac.  289. 

S8.  Same — Same — Imperative  dnty. — The 
section  makes  it  Imperative  duty  of  court 
to  dismiss  action  unless  summons  be  served, 
and  return  thereon  made  within  three  years. 
— Sharpsteln  v.  Bells,  132  Cai.  507,  609,  64 
Pac.  1080. 

68.  Same— Waat  of  proeceat Ion— Power 
of  court  to  dlaaHsa. — The  trial  court  has 
power  to  dismiss  action  for  want  of  prose- 
cution.—Pardy  V.  Montgomery,  77  Cai.  826, 
827,  19  Pac.  680. 

See  pars.  88,  84,  this  note. 

60.  Same—SaMC— Jadepeadent  of  statute. 

— And  such  power  is  Independent  of  provi- 
sions of  this  section. — Hassey  v.  South  San 
Francisco  H.  &  H.  Assoc.,  102  Cai.  611,  614, 
36  Pac.  945. 

See  par.  35,  this  note. 

6t.  Dismissal  of  action — As  to  dcfend- 
aats  not  appearlns. — Subdivision  7  does  not 
prevent  dismissal,  when  some  of  defend- 
ants have  appeared,  as  to  those  who  have 
not  appeared,  nor  does  it  require  an  ap- 
pearance by  each  of  defendants  in  order  to 
deprive  court  of  all  power  of  dismissal,  but 
it  Is  to  be  construed  as  authorising  dis- 
missal as  to  those  defendants  who  have  not 
appeared,  and  prosecution  of  action  against 
those  who  have  made  such  appearance, 
whenever  court  shall  be  authorized  to  ren- 
der Judgment  against  them  In  absence  of 
other  defendants. — Peck  t.  Affnew,  126  Gal. 
607,  609,  59  Pac.  125. 

62.  Kalry  of  appearance — Not  Sled  wltk- 
In  three  years — Dismissal  error,  when. — In 

a  suit  to  foreclose  a  mortgage  of  realty, 
where  the  defendants,  within  three  months 
after  the  filing  of  the  complaint,  gave  to 
the  plaintiff  their  written  entry  of  appear- 
ance and  consent  to  Judgment,  directed  to 
the  clerk  of  the  court,  and  thereafter  the 
cause  was  brought  to  a  hearing,  evidence  in- 
troduced, the  appearance  filed,  and  a  minute 
of  a  Judgment  directed  by  the  court  to  be 
prepared,  one  of  the  defendants  having  died 
and  the  consent  of  the  survivor  as  his 
executrix  obtained  and  filed,  it  was  error 
to  dismiss  the  action  on  the  motion  of  a 
second  mortgagee,  even  though  the  written 
entry  of  appearance  was  not  filed  within  the 
statutory  three  years  after  commencement 
of  suit. — Anglo-Californlan  Bank  ▼.  Grls- 
wotd,  163  Cai.  «»«,  96  Pac.  868. 

63.  A  notice  of  appearance,  and  a  con- 
sent to  Judgment,  directed  to  the  clerk  of 
the  court,  and  signed  by  the  defendant  in  a 
suit  to  foreclose  a  mortgage,  given  to  the 
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plaintiff  within  three  months  after  the  fllloK 
of  the  complaint,  need  not  be  filed  within 
the  statutory  three  years.  In  order  to  con- 
stitute the  "appearance"  herein  contem- 
plated.—  Anglo-Calif ornlan  Banic  v.  Oris- 
wold.  153  Cal.  693,  B6  Pac.  3BS. 

M.  Same  — Saaw  —  EaeiiMible  delnr. — A 
request  by  defendants,  after  appearance  and 
consent  to  Judgment  ffiven,  that  the  llllnff  of 

the  latter  be  delayed.  In  the  hope  that  the 
property  would  Increase  la  Talue,  with  au- 
thority to  plaintiff  to  make  sales  at  any 
time  of  portions  of  the  property,  la  suffl- 
cient  to  excuse  the  filing  of  the  consent  for 
Judgment  for  more  than  three  years. — 
Anglo-Californta  Bank  v.  Orlswold,  153 
Cal.  696.  96  Pac.  363. 

6S.  Sane — Sam^— Mandatory  provision. — 

Even  conceding  that  the  terms  of  this  sec- 
tion are  mandatory,  dismissal  against  the 
protest  of  the  defendant,  in  all  cases,  would 
not  be  Justified  (dictum). — Anglo-Califor- 
nia Bank  V.  Qriswold,  163  Cal.  697,  99  Pao. 
SS3. 

Wk  Kxpreea  waiver  9t  heaellt  of  provl- 
■Isaa  of  aMtloat  aoMlTlalm  T,  may  be  made 
by  defendant. — Cooper  v.  Gordon,  126  Cal. 
296.  302.  57  Pac.  1006.  See  Pacific  Par.  Co. 
V.  Vizellch,  m  Cal.  4,  9,  74  Pac.  352. 

•7.  Foreelosnre  Acalnst  helre  of  de- 
eeaeej  mortgaccor Administrator  rabae- 
«Me«tly  appolHtcd  may  be  aeryed  more  than 
a  year  after  commencement  of  action. — 
Churchill  T.  Woodworth,  148  Cat.  768.  IIS 
Am.  St.  Rep.  324,  84  Pao.  IBS. 

OS.  Judgineat  of  dlamlMal— Hadiaed  oa 
appeal,  whca, — A  Judgment  of  dismissal  will 
be  modified  on  appeal,  where  defendants 
who  have  appeared  in  action  are  included, 
and  order  of  dismissal  as  to  such  defend- 
ants will  be  vacated. — Peck  v.  Agnew.  126 
Cal.  607,  610,  59  Pao.  125. 

«9.  Jarlndletfam— Appearance  by  persoaal 
representative  in  action  within  three  years 
obviates  necessity  of  service  of  summons, 
and  by  this  voluntary  appearance  court  ex- 
ercises Jurisdiction,  with  same  effect  as  If 
party  had  been  brought  In  by  service  of 
summons. — Union  S.  Bank  v.  Barrett,  132 
Cal.  453,  455,  64  Pac.  713.  1071. 

70.  Same — Stlpnlation  for  appcaranee  not 

within  three  years  after  commencement  of 
action,  can  not  be  considered  as  an  appear- 
ance within  meaning  of  this  section. — Grant 
V.  McArthur.  137  Cal.  270.  271.  70  Pac.  88. 

71.  8 a m«— Voluntary  appearance. — Juris- 
diction of  persons  may  be  acquired  by  vol- 
nntary  appearance  at  any  time  within  three 
years  of  commencement  of  action,  under 
provisions  of  this  section,  or  by  service  of 
summons  under  provisions  of  sections  408, 
416,  ante. — Hlbernla  S.  A  L.  Soc.  v.  Cochran, 
141  Cat.  668,  667,  75  Pac.  315. 

n.  Reglect  of  elerfc— To  rcstater  order 
wf  dlamlsaal  In  his  register  of  actions,  does 
not  destroy  effectiveness  of  provisions  of 


section. — Marks  v.  Keenan,  140  Cal.  33,  34. 

73  Pac.  751. 

73.  Order  —  DUmlMsIng  action — Is  final 
Judgment  within  meaning  of  provisions  of 
code  touching  appeals. — Marks  v.  Keenan, 

140  Cal.  33,  34,  73  Pac.  751. 
See,  ante,  9  681,  note  par.  150. 

74.  Same— Vncating  Judgment  of  dlsml*- 
mI— When  proper. — An  order  vacating  Judg- 
ment of  dismissal  held  proper  In  action 
where  summons  had  not  been  returned,  and 
no  appearance  had  been  made  within  three 
years,  where  it  appeared  that  stipulation 
was  entered  into  between  parties  in  lieu  of 
an  answer  containing  consent  to  entry  of 
appearance  of  defendant  and  entry  of  Judg- 
ment.— Cooper  V.  Gordon,  125  Cal.  296.  302, 
67  Pac.  1006.    See  Pacific  P.  Co.  v.  Vizellch, 

141  Cal.  4,  9,  74  Pac.  362. 

re,  Prcsnmptlons— Are  la  favor  or  cor- 
reetmcns  of  court's  aetlon,  and  burden  In 
all  cases  is  upon  appellant  to  make  It  ap- 
pear that  this  discretion  was  abused  In 
granting  motion  to  'dismiss  for  want  ot 
prosecution,  or  In  setting  aside  order  ot 
dismissal. — Moore  v.  Thompson,  138  Cal.  23, 
26,  70  Pac.  930. 

76.  Dismissal  of  action  by  trial  court, 
for  want  of  prosecution,  must,  in  absence 
of  showing  to  contrary,  be  presumed  to  be 
brought  within  rules  prescribed  by  law. — 
Pardy  v.  Montgomery,  77  Cal.  326,  327.  19 
Pac.  530. 

77.  Statute— Impoees  penalty  of  dlsmla- 
aal  la  all  caaca  when  return  Is  made  more 
than  three  years  after  commencement  of 
action;  and  court  is  deprived  of  Jurisdic- 
tion to  take  any  other  action  than  to  dis- 
miss cause,  whether  one  day  or  many  years 
elapse  before  Its  attention  la  called  to  sub- 
ject.— Modoc  It.  &  W.  Co.  V.  Superior  Court, 
128  Cal.  266,  266,  60  Pac.  848. 

78.  Stlpnlation— -Ae  to  delay,  when  filed, 
binds  the  parties,  and  may  then  be  used 
to  show  that  party  has  violated  such  stipu- 
lation, and  is  basis  of  relief  to  person  who 
has  been  Injured  by  trusting  to  it. — Cooper 
V.  Gordon,  125  Cal.  296,  302,  57  Pac.  1006. 

78.  Same— Ah  to  Judgment. — A  stipula- 
tion entered  Into  between  parties  one  day 
after  suit  was  commenced,  to  effect  that 
plaintiff  could  enter  Judgment  at  any  time, 
in  action,  for  stipulated  amount,  but  was 
to  grant  a  stay  of  execution  upon  certain 
payments  being  made  by  defendant,  fol- 
lowed by  a  second  stipulation,  one  about 
two  years  thereafter,  between  defendant 
and  plaintiffs'  assignee,  and  the  second 
about  ten  years  after  commencement  of 
action  between  defendant  and  second  as- 
signee, in  which  last-named  stipulation  the 
amount  due  was  also  stipulated,  although 
stipulation  was  not  filed  within  three  years, 
nor  at  any  time  before  action  was  actually 
dismissed,  held  that  stipulation  was  In  effect 
an  answer  admitting  allegations  of  com- 
plaint, and  that  defendant  was  estopped  by 
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such  Btlpulatloiit  from  urglns  objection  that 
plaintiff  had  neglected  to  prosocute  aoUon 
with  due  dlltsence. — Cooper  v.  Gordon.  126 
Cal.  296.  201,  67  Pac.  100<. 

Sa  Same— StatHte  does  aot  Uadt  risht. 

— The  statute  was  not  Intended  to  limit 
rigrht  of  parties  to  stipulate  for  delay,  and 

where  defendant  entered  into  stipulation 
with  plaintiff  and  hig  successors  In  Interest, 
in  efTect  admitting  all  allegations  of  com- 
plaint, he  la  estopped  by  stipulation  from 
urging  objection  that  plaintitt  has  neglected 
to  prosecute  the  action  with  due  dilfffence. 
— Cooper  V.  Gordon.  126  CaL  296,  SOI.  67  Pac. 
1006. 

81.  Same— Vlrtnal  appewanec. — A  stipu- 
lation signed  by  attorneys  for  defendant 
In  action,  held  to  be  virtual  appearance, 
and  none  the  less  so  because  It  was  not 
filed,  sutnclcnt  to  preclude  defendant,  upon 
application  for  writ  of  prohibition,  from 
restraining  court  from  further  proceedtngs. 
— Roth  V.  Superior  Court,  147  Cat  604,  82 
Pac.  246.  See  Cooper  t.  Gordon,  125  Cal. 
296.  67  Pac.  1006. 

SZ.  Sncceuor  In  latercet  of  deeeaaed  de- 
fendMHt,  upon  whom  summons  was  served 
as  successor  in  Interest  of  such  defendant, 
has  such  an  Interest  as  authorises  him  to 
make  motion  to  let  aside  void  decree  en> 
tered  upon  such  service,  and  for  dismissal 
of  action  for  want  of  prosecntlon^Fannlnff 
V.  Foley,  99  CaL  8S6.  289.  83  Pac  1098. 

88.  TalMlty  sf  JndsouHl  —  AflMavtt  of 
yvblleatloM  of  aunvwiui. — ^Where  Judgment 
was  attacked  in  collateral  proceeding,  upon 
ground  that  It  was  invalid,  contention  be- 
ing made  that  it  appeared  upon  face  of  rec- 
ord that  return  upon  summons  was  not 
made  within  three  years  after  commence- 
ment of  action,  and  that  therefore  court 
was  without  Jurisdiction  to  render  Judg- 
ment, assuming,  for  purposes  of  decision, 
where  service  Is  had  by  publication,  that 
affidavit  showing  publication  was  not  filed 
within  three  years  after  commencement  of 
action,  and  that  court  loses  Jurisdiction  %o 
proceed  further;  held  that  where  record 
ufHrmatlvely  shows  that  summons  was  rec- 
ularly  served  by  publication  within  three 
years,  jurisdictional  recitals  In  Judgment 


must  be  taken  on  collateral  attatik  as  true 
unless  record  afllrmatlvely  ihows  that  facta 
upon  which  they  are  baaed  are  IniuflBclent 
to  sustain  them,— Sacramento  Bank  t.  Hont- 
ffomery.  14«  Cal.  T4S,  761.  81  Pme.  188. 

84.  Verbal  sollettatlou  far  eoatloDaaee 
—Verbal  aathoHty  to  **take  Jodsneat  at 
aay  time** — Not  an  appearance. — A  verbal 
solicitation  for  continuances,  and  a  verbal 
authority  of  defendant  that  plaintiff  "could 
at  any  time  take  Judgment  In  said  case," 
held  not  to  constitute  appearance  In  ac- 
tion, nor  power  of  attorney  to  confess  Judg- 
ment.— Siskiyou  Co.  Bank  v.  Hoyt,  182  Cal. 
81,  81,  64  Pao.  118. 

SB.  DlatlaBnlske<  from  Cooper  v.  Gor- 
don, 126  Cal.  894,  67  Pac  1004,  where  writ- 
ten stipulations  were  entered  into  that 
Judgment  could  be  entered  at  any  time  for 
sum  stated. 

St.  WorAs  -mm4.  served  umM.  retnnt  ihere- 
oa  saade"  refer  to  aaauaonii,  and  words  In 

statute  as  amended  In  March,  1895.  "and 
all  such  actions  shall  be  In  like  manner 
dismissed  unless  the  summons  shall  be 
served  and  return  thereon  made,"  refer  to 
summons  and  also  to  the  action. — Sharp- 
steln  V.  Bells,  122  Cal.  SOT,  509.  64  Pac. 
1080. 

87.  Same— Same— Am  eadni  eat  of  ISM^— 
■■tended  to  make  legislative  latent  free 
tioai  amblvvlty  In  reference  to  duty  of 
court  to  dismiss  action  where  summons 
Was  not  served  and  return  thereon  made 
within  three  years  after  commencement  of 
action. — Sharpsteln  v.  Eells,  132  Cal.  607, 
609.  64  Pac.  1080.  See  Vrooman  v.  Li  Po 
Tal,  113  Cal.  302,  805,  45  Pac.  470:  Davis 
V.  Hart,  123  Cal.  384,  385,  55  Pac.  1060; 
Cooper  V.  Gordon,  125  Cal.  296,  297,  67  Pac. 
1006;  White  v.  Superior  Court.  126  Cal.  246. 
247,  68  Pac.  450;  Modoc  L.  &  W.  Co.  v. 
Superior  Court,  128  Cal.  266,  60.  Pac.  848. 

88.  Writ  of  prohlbltlen— When  sraatcd. 
—A  writ  of  prohibition  will  be  granted  to 
restrain  superior  court  from  proceeding 
with  trial  of  cause  after  three  years  subse- 
quent to  commencement  of  action,  and 
where  motion  to  dismiss  had  been  made.— 
Modoc  L.  &  W.  Co.  V.  Superior  Court.  128 
Cal.  256,  266,  40  Pac.  848. 


§681b.  DISMISSAL  OF  ACTION  AFTER  TRANSFER.  No  action  here- 
tofore or  hereafter  commenced,  where  the  same  was  not  originally  commenced 
in  the  proper  county,  shall  be  further  prosecuted,  and  no  further  proceedings 

shall  be  had  therein,  and  all  such  actions  heretofore  or  hereafter  commenced 
must  be  dismissed  by  the  court  to  which  the  same  shall  have  been  transferred, 
on  its  own  motion,  or  on  the  motion  of  any  party  interested  therein,  whether 
named  in  the  complaint  as  a  party  or  not,  where  the  costs  and  fees  of  trans- 
mission of  the  pleadings  and  papers  therein  to  the  clerk  or  justice  of  the  court 
to  which  it  is  transferred,  or  of  filing  the  papers  anew,  have  not  been  paid  by 
the  plaintiff  for  one  year  after  the  time  when  such  pleadings  or  papers  shall 
have  arrived  in  the  custody  of  such  clerk  or  justice.   The  clerk  of  such  court. 
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or  such  justice  shall,  where  such  court  or  justice  desires  to  dismiss  an  action 

under  the  provisions  of  this  section,  file  anew  such  transferred  pleadings  and 

papers  without  fee. 

History:    Enactment  approved  May  24,  1913,  Stats,  and  Amdts. 
1913.  p.- 244.   In  effect  August  10,  1918. 


DISMISSAL  AFTER  TKANSFEE. 

1.  Claim  and  delivery  —  FaUure  to  pay  fees 

within  year. 

2.  Construction  of  section — Afl  mandatory. 

Ah  to  diaiMlwiil  br  part  of  plaintiff*,  after 
■■dlBK*  aad  Jadcmeati  see,  ante,  I  581,  note 
Part  II. 

1.  Claim  and  deUrerr — Failure  to  par 
f«ea  within  year. — In  thoae  cases  In  which 
an  action  In  claim  and  delivery  has  been 
transferred  from  another  court  and  the 
plaintiff  fails  to  pay  the  fees  within  one 


year  from  the  time  of  the  reception  of  the 
papers  by  the  clerk  of  the  court  to  which 
the  case  Is  transferred,  the  court  must  dis- 
miss the  action  under  the  provisions  of  the 
above  section. — Abraham  v.  Kins,  —  Cal. 
App.  — ,  197  Pac.  669,  following  the  doctrine 
In  Davis  V.  Superior  Court,  184  Cal.  691, 
196  Pac.  390. 

2.  Coast  ruction  of  aectlon— As  manda- 
tory.— The  provisions  of  this  section  are 
mandatory,  and  are  addressed  not  only  to 
the  parties  but  to  the  court. — ^Davis  t.  Su- 
perior Court,  —  Cal.  — ,  19S  Pac.  990,  391. 


§  582.  ALL  OTHER  JUDGMENTS  ARE  ON  THE  MERITS.  In  all  cases 
otiier  than  those  mentioned  in  the  last  two  sections,  judgment  must  be  rendered 
on  the  merits. 

History:  Enacted  March  11,  1872,  re-enactmeat  of  {  149  of  Prac* 
Uce  Act;  amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907, 
p.  712,  Kerr's  Stats,  and 'Amdts.  1906-7,  p.  447. 


JUDGMENTS  ON  MERITS. 
X  In  OxaiEBAI.— JtnMHKMT  OS  MSBITS,  1-12. 

n.  Jddohbnt  on  Flkadikos,  13-21!. 

L  IH  GKNEBAL-^nDOltBNT  ON  MKBITS. 

1.  Construction  of  section — As  rule  of 

procedure. 

2.  Same— Amendment  of  1907— Did  not 

repeal  section  683,  post— Construe- 
tion  of  section, 

3.  Same — Amendment  to  section — Subse- 

quent to  section  83 — Effect  of. 

4.  Dismissal  upon  stipulation— A  judg- 

ment on  tile  merits. 

5.  Failure  of  court  to  render  judgment 

on  merits — Abuse  of  discretion. 

0.  Judgment — Of  dismissaU 

7.  Sanu — On  the  pleadings. 

8.  Same — Bendered  b7  consent. 

9.  Same — Presumed  to  be  rendered  pur- 

suant to  prorisions  of  above  section. 

10.  Same  —  Same  —  Court  is  presnmed  to 

have  paraed  on  aU  teets  iwf  ore  it. 

11.  Same — Upon  merits,  defined. 

12.  Same — Though  erroneous  is  conclusive 

as  to  parties. 

H.  JCDGMBMT  OH  PLBANNOS. 

13.  Court  of  equity— Will  never  Set  aside 

jndgment  for  mere  error. 

14.  Defen^t's  right  to  morc  for  judg- 

ment upon  pleadings. 
16.  Denial  upon  information  and  belief— 
When  sufficient.- 


16.  Denials  in  original  answer — When  im- 
materiaL 

17-39.  Judgment  on  pleadings — ^Proper  where 
answer  does  not  set  up  any  defense. 

20.  Same  —  Matters  outside  of  complaint 

not  considered. 

21.  Same — Motion  for  judgment  on  plead- 

ings is  properly  denied,  when. 

22.  Same  —  Objection  that  facts  are  not 

definitely  stated. 

23.  Same — Plaintiff  is  not  entitled  to  judg- 

ment on  pleadings,  when. 

24.  Same — Pleadings  are  construed  mwt 

strongly  against  pleader. 

25.  Same— Truth  of  facts  alleged  in  com- 

plaint are  admitted. 

I.  IN  OBNBRAI.— JUDOMSNT  ON  UBRIT& 

1.  Coutnictin  of  Mcetloa— As  rals  of 
pvoccdnrc. — It  Is  not  fact  that  every  juAg- 
ment  that  ts  not  rendered  under  provisions 
of  section  581,  ante.  Is  rendered  upon  mer- 
its. This  section  is  declaration  of  rule  of 
procedure  rather  than  principle  of  law  (dts. 
op.). — City  of  Oakland  v.  Oakland  W.  F. 
Co..  118  Cal.  160.  224,  60  Pac.  2T7. 

2.  Same — Am«iidBieH«  of  1907— Did  not 
repeal  section  5S3,  post — CoHtntctioa  of 
■cetloa. — The  amendment  to  this  section  ■ 
must  not  be  construed  as  a  repeal  of  sec- 
tion 683;  manifestly  It  was  not  so  intended 
by  the  leslslature  but  was  rendered  neces- 
sary by  the  shiftinc  of  the  provUlons  con- 
tained in  subdivision  7  of  section  581.  ante, 
to  section  681a,  ante. — Johnston  v.  Baker. 
167  Cal.  260.  18»  Pae.  86. 
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5.  Samc—ABieBdmcBt  to  wctlOB— Snta^ 
tvcMt  ts  BcetloH  SS — Effect  of. — Th«  amead- 
ment  of  above  section  aubsequently  to  the 
enactment  of  section  83,  ante,  should  not  be 
construed  as  an  Implied  repeal  of  the  lat- 
ter.— Johneton  V.  Baker,  167  Cal.  260.  139 
Pac.  86. 

4.  Dlmlual  «poB  atlpvlatlon— A  JndK* 
m»nt  on  tlw  norita. — In  those  cases  in  which 
the  parties  appear  In  open  court  and  stipu- 
late for  a  dismissal  of  the  action,  an  order 
of  dismissal  entered  thereon  is  a  Judgment 
on  the  merits  within  the  provisions  of  the 
above  section, — McCord  v.  Martin,  —  Cal. 
App.  — .  191  Pac.  89. 

0.  Fallnre  of  court  to  render  JndBment 
oa  merit*— Abuse  of  discretion. — Discretion 
of  court  improperly  exercised  In  striking 
out  answer  not  served  in  time,  where  it 
does  not  appear  that  any  one  was  harmed 
by  failure  to  serve  within  time  fixed  by 
law,  and  especially  where  It  appears  that 
plalntlfTs  attorney  had  copy  of  answer  in 
his  possession  one  month  before  motion  to 
strike  out  was  made;  and  error  of  court  In 
rendering  Judgment  by  default  In  favor  of 
plaintiff  after  such  answer  was  In  by  which 
Issues  were  Joined,  and  when  Judgment 
should  have  been  rendered  after  trial  on 
merits. — See  Lybecker  v.  Murray,  68  Cal. 
186,  190. 

6.  Judgment — Of  dlsmlaital,  not  being  for 
one  of  the  causes  provided  la  section  581, 
ante,  must  be  held  a  Judgment  upon  the 
merits  under  this  section. — Amestoy  v.  City 
of  XjOs  Angeles,  E  Cal.  App.  273,  275,  90  Pac. 
42. 

7.  Same — On  the  plcadlaca  Is  a  Judgment 
on  the  merits. — Bailey  v.  Aetna  Indemnity 
Co..  5  Cal.  App.  740,  747.  91  Pac.  416. 

8.  Same— Ilea dered  by  eonaont  becomes 
res  adjudlcata  between  parties  thereto,  and 
where  parties  are  competent  to  consent  to 
such  Judgment,  It  may  be  pleaded  in  bar  of 
another  action  between  them  with  same 
elTect  as  If  rendered  after  litigation  of 
merits  of  controversy  (dia.  op.). — City  of 
Oakland  v.  Oakland  W,  F.  Co..  118  Cal.  160, 
226,  60  Pac  277. 

9.  Same — FTcanned  to  be  rendered  pur- 
saaut  to  proTlaloaa  Of  above  aectlon  where 
nonsuit  was  not  taken  by  plalntltl  before 
or  after  verdict;  nor  was  particular  cause 
of  action  in  question  in  any  manner  with- 
drawn from  consideration  of  court  at  any 
stage  of  proceedings,  nor  was  there  Judg- 
ment without  prejudice. — Oray  v.  Dough- 
erty, 25  Cal.  266,  277. 

10.  Same— Same — Court  la  presumed  to 
have  paased  ou  all  facta  before  it*  and 
granted  plaintiff  all  relief  to  which  he  was 
entitled,  where,  having  all  facts  before  it. 
Judgment  is  rendered  on  merits;  and  under 
such  circamstances,  silence  of  court  as  to 
further  relief  demanded,  but  not  granted, 
Is  held  to  be  denial  of  such  further  relief. 
— Oray  v.  Dougherty,  25  Cat.  266,  277, 
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11.  Same— Upon  merlta,  deftned. — A  Judg- 
ment upon  merits  Is  one  which  determines, 
either  upon  Issue  of  law  or  fact,  which 
party  is  right.  Judgment  that  party  can 
not  be  heard  can  only  conclude  as  to  that 
question.  It  can  not  determine  merits  of 
action  which  court  refuses  to  consider  at 
all. — Rosenthal  v.  McSIann,  93  Cal.  505,  511. 
29  Pac.  121.  See  dla.  op.  Harrison,  J.,  City 
of  Oakland  v.  Oakland  W.  F.  Co..  118  Cal 
160,  226.  60  Pac.  277. 

12.  Sane— Tbovgb  erroneous.  Is  con  elu- 
sive aa  to  parties  and  privies,  until  re- 
versed.— Gray  v.  Dougherty,  25  Cal.  266, 
283. 

IL    JUDGMENT  ON  PLEADINGS. 

IS.  Court  of  equity — Will  never  set  aaUe 
Jndgmeat  for  mere  error,  whether  of  law 
or  fact,  committed  in  rendition  of  Judg- 
ment.— Wickersham  v.  Comerford.  104  Cal. 
494,  497,  38  Pac.  101. 

14.  Defendant's  right  to  move  for  Judg'* 
meat  upon  pleadlugi,  when  complaint  falls 
to  state  cause  of  action,  ts  well  settled  In 
this  state.  —  Hlbernla  Sav.  &  L.  Soc.  v. 
Thornton,  117  Cal.  481,  482,  49  Pac.  573. 
See  King  v.  Montgomery,  50  Cal.  115;  Kel- 
ler V.  Krlesa.  68  Cal.  210,  9  Pac.  129;  De  Toro 
V.  Robinson,  91  Cal.  871,  27  Pac.  G71. 

15.  Dental*  npoa  laformatlon  and  belief 
— When  annclent. — Court  does  not  err  In 
refusing  to  grant  motion  of  plaintiff  for 
Judgment  on  pleadings  where  denials  in  an- 
swer are  upon  information  and  belief  of 
matters  not  presumptively  within  knowl- 
edge of  defendants. — Wickersham  v.  Comer- 
ford,  104  Cal.  494,  497,  38  Pac.  101. 

le.  Dentals  In  ortpdnnl  answer  — When 
tatmaterlal.^ — It  la  not  necessary,  in  passing 
on  motion  for  Judgment  on  pleadings,  to 
determine  as  to  sufficiency  of  denials  In 

original  answer,  where  denials  contained  in 
amended  answer  are  sufBcient. — MatteuccI 
V.  Whelan,  123  Cal.  312,  313,  69  Am.  St.  Rep. 
60,  65  Pac.  990. 

IT.  Jadgment  on  pleadinga  —  Proper 
wbere  aaswer  doca  not  set  up  mur  detenae, 

for  proof  of  averments  in  answer  would 
have  been  immaterial,  and  denials  It»  such 
case  are  merely  matters  of  law. — Heyden- 
feldt  V.  Jacobs,  107  Cal.  373,  876.  40  Pac 
492. 

18.  Judgment  on  pleadings  Is  proper  In 
action  where  complaint  Is  duly  verified  and 
defendant  filed  unverified  answer  contain- 
ing general  denial  of  all  allegations  In  com- 
plaint, and  setting  up  as  counter-claim  al- 
leged cause  of  action  against  payee  of  two 
or  three  notes  sued  upon,  and  where  after 
service  of  notice  of  motion  for  Judgment 
On  pleadings,  amended  answer,  setting  up 
no  defense  whatever  to  one  of  notes  sued 
on,  and  counter-claim  as  only  defenses  to 
remaining  two  notes,  which  amended  an- 
swer was  filed  among  the  papers  without 
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leave  ol  court  to  aorve  or  file  same. — Ben- 
ham  T.  Connor,  113  Cal.  168.  171,  45  Pac. 
25  S. 

19.  In  an  action  brought  to  recover  an 
alleged  balance  due  bn  a  promissory  note. 
Judgment  on  the  pleadings  Is  rightly  en- 
tered, where  the  answer  admits  the  allega- 
tions ot  the  complaint  as  to  the  execution 
of  the  note,  and  then  denies  that  the  money 
had  been  paid  thereon  and  alleffes  that  the? 
obligation  of  the  note  had  been  extin- 
guished bjr  the  execution  of  a  stipulation 
made  In  another  answer,  which  stipula- 
tion Is  set  out  In  full,  and  it  appears  there- 
from that  the  defendant  was  In  default 
under  the  stipulation  at  the  time  of  the 
commencement  ot  the'  action. — Scheellne  v. 
Moahier,  172  Cal.  665|J  U8  Pac  823. 

SO.  8Hnie~1lfat<erw  ontelde  of  complaint 
not  «OB«ldered. — On  motion  for  Judgment 
on  pleadings,  wher^.,^ade  by  defendant, 
court  can  not  consli^|<  any  matter  outside 
of  complaint,  or  any  defense  thereto,  in  an- 
swer, but  motion  Is  to  be  determined  upon 
same  principles  as  demurrer  to  complaint 
upon  same  ground. — Hlbernla  Sav.  &  L.  See. 
V.  Thornton,  117  Cal.  481,  482,  49  Pac.  57S. 

21.  Same— Hot  ion  for  Judgment  on  plead- 
ingm  is  properly  denied  in  action  brought 
against  two  defendants,  upon  two  promis- 
sory notes,  where  one  defendant,  being  an 
insolvent  debtor,  did  not  answer,  and  action 
proceeded  against  remaining  defendant 
alonOt  whose  answer  consisted  of  general 
denial  and  special  defense  to  effect  that 
his  name  could  be  used  for  no  other  pur- 
pose than  to  make  note  good  as  collateral 


security  Kt  bank,  and  that  notes  in  suit  were 
given  in  renewal  thereof,  and  that  as  to 
him,  they  were  frithout  consideration. — Bp- 
pinger  v.  Kendrick,  114  Cal.  820,  621,  46  Pac. 
613. 

22.  SaMe— Objection  that  facta  are  not 
tfclnltely  stated  in  complaint  is  unavailing 
on  motion  for  Judgment  on  pleadings,  on 
ground  that  complaint  falls  to  state  cause 
of  action.  There  must  be  entire  absence  of 
some  fact  or  facts  essential  to  constitute 
cause  of  action. — Hlbernla  Sav.  &  I,.  Soc.  v. 
Thornton,  117  Cal.  481.  482.  49  Pac.  673. 

28.  Same  —  Plaintiff  In  not  entitled  to 
Judgment  on  '  pleadings,  when  answer 
pleaded  statute  of  limitations  and  estop- 
pel by  reason  of  former  decision  between 
same  parties,  and  even  if  statute  of  limita- 
tions was  not  good  plea,  defendants  were 
entitled  to  be  heard  on  plea  of  estoppel 
by  Judgment  In  former  appeal. — Brind  v. 
Gregory.  122  Cal.  480,  481,  66  Pac.  2S0. 

24.  Same— Pleadings  arc  eonstmcd  most 
■trongly  agalast  pleader  In  considering  mo- 
tion for  Judgment  on  pleadings. — Benham  v. 
Connor,  113  Cal.  168.  45  Pac.  258.  See  Felch 
V.  Beaudry,  40  Cal.  439;  Hemme  v.  Haya.  55 
Cal.  337;  Loveland  V.  Garner,  74  Cal.  298,  15 
Pac.  844;  San  Francisco  v.  Staude,  92  Cal. 
560,  28  Pac.  778. 

25.  Same — Truth  of  facts  alleged  In  com- 
plaint arc  admitted  for  purposes  of  mo- 
tion of  defendant  for  Judgment  upon  plead- 
ings.— Hlbernla  Sav,  A  L.  Soc.  v.  Thornton, 
117  Cal.  481,  482,  49  Pac.  673;  Ward  v.  Flood, 
48  Cal.  86,  46,  17  Am.  Rep.  405;  Fleming  v. 
Wells,  65  Cal.  836,  339.  4  Pac,  197;  McGowan 
V.  Ford,  107  Cal.  177,  185,  40  Pac.  231, 


§  583.  DISMISSAL  OF  ACTIONS.  The  court  may  in  its  discretion  dismiss 
any  action  for  want  of  prosecution  on  motion  of  the  defendant  and  after  due 
notice  to  the  plaintiff,  whenever  plaintiff  has  failed  for  two  years  after  answer 
filed  to  bring  such  action  to  trial.  Any  action  heretofore  or  hereafter  com- 
menced shall  be  dismissed  by  the  court  in  which  the  same  shall  have  been  com- 
menced or  to  which  it  may  be  transferred  on  motion  of  the  defendant,  after 
due  notice  to  plaintiff  or  by  the  court  on  its  own  motion,  unless  such  action  is 
brought  to  trial  within  five  years  after  the  defendant  has  filed  his  answer, 
except  where  the  parties  have  stipulated  in  writing  that  the  time  may  be 
extended. 

History:    Enactment  approved  March  18,  1906,  Stats,  and  Amdts. 

1905,  p.  244.- 

DISMISSAL— -FAILUBE  TO  BBING  TO  0.  Appeal  from  justices '  court— Inherent 

TBIAL.  juriBdiction. 

1-3.  Construction  of  seetion — As  mandatory.  10,  "Brought  to  trial" — ^When  cause  ia. 

4.  Same — As  applying  to  Trhat  causes  11,  Dismissal  for  non-prosecution — Public 

only.  policy. 

5, 6.  As  not  applying  on  appeals  from  jus-  12.  Entry  of  judgment  after  default  — 

tiees'  court.  Jurisdiction  of  clerk  not  affected  by 

7.  Same— As  to  discretion  of  court  to  dis-  ^^"^8  demurrer. 

miss  before  expiration  of  time.  13- 19,  Failure  to  bring  action  to  trial — As  to 

8.  Same — As  to  intent  and  scope  of  sec-  generally. 

tion.  20.  Same — As  to  scope  of  section. 

C.  C  P.— 93  147S 
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21.  Same — As  to  diamissal — Btatutoiy  pro* 

viaions  mandatory. 

22.  Same — Action  to  quiet  title. 

S3.  Same — Same — Death  of  defendant, 
24.  Same — Actual  trial  not  required. 

26.  Same — Appeal — £ffeet  of  the  prori- 

Bions. 

26.  Same  —  Construction  —  The  wor<1 
"trial." 

27-  20.  Same — ^Delay  in  bringing  to  trial.  - 

30.  Same — Discretion  of  court. 

31.  Same — Motion  ie  addressed  to  discre- 

tion of  trial  court. 

32.  Same  —  Oral    understanding  —  Not 

within  the  protection  of  uie  provi- 
riona. 

83,  34.  Same — Power  of  court. 

35.  Same — Presumptions  of  regularity  of 

action  of  court. 

36.  Same — Right  to  dismissal. 

87.  Filing  cross-complaint — Effect  of. 

38.  Final  judgment — Order  dismissing  ac- 

tion constitutes  a. 

39.  Setting  cause  for  trial — Date  fixed  be- 

yond limitation  of  period — Efteet  of 
failure  to  object. 
40,41.  Stipulation — For  continuance  of  time 
of  trial — Does  not  defeat  right  of 
dismissal. 

42.  Same — For  dropping  from  calendar — 

To  be  reset  on  motion. 

43.  Same — Made  in  open  court. 

44.  Same— Signing  of  —  By  attorneys  of 

record. 

45.  Where  answer  is  filed — No  dismiBaal, 

when. 

48,47.  Where  no  answer  has  been  filed — In- 
berent  power  to  dismiss. 

Am  te  aramritt  see,  ante.  I  581.  note  Part 
VI. 

1.  CoMtrnetlon    of    Mctlon— A«  manda- 

torjr. — The  above  section  and  related  sec- 
tions provldJner  for  nonsuit  or  dismissal  of 
actions  under  the  circumstances  provided 
are  mandatory  In  character. — Boyd  v.  South- 
ern Pac.  R.  Co.,  186  Cal.  197  Pac.  68, 
following  the  doctrine  In  Larkin  v.  Sup«- 
Tlor  Court,  171  Cal.  719,  Ann.  Caa.  1817D 
670,  164  Pac.  841. 

2.  The  dismissal  of  an  action  for  failure 
to  brlnff  to  trial  within  ttve  years  after 
answer  filed,  except  where  the  parties  have 
stipulated  In  writing  that  the  time  may  be 
extended,  la  made  mandatory  by  above  sec- 
tion.— Larkin  v.  Buperlor  Court,  171  Cal. 
719,  164  Pac.  841. 

8.  The  above  section,  which  directs  a 
dismissal  where  there  has  been  a  delay  of 
nearly  seven  years,  makes  an  exception  of 
th»  £&ses  where  the  parties  have  stipulated 
In  writing  that  the  time  may  be  extended. — 
Nathan  T.  DIerasen.  164  Cal.  607,  120  Pac. 
12,  14. 


4,  Saaae— An  applTlas  to  wbat  eavsca, 
oalr. — The  above  section  applies  only  to 
causes  where  an  answer,  as  distinguished 
from  a  demurrer  has  ,been  filed. — Barton  v. 
City  of  Richmond,  89  Cal.  App.  664,  179  Pac. 
622. 

a.  Sane — As  not  applying  oa  appeals 
from  Justices'  court. — This  section  does  not 
apply  to  actions  pendingf  in  the  superior 
court  on  appeal  from  the  Justices'  court. — 
Platolesl  V.  Superior  Court,  26  Gal.  App. 
403,  147  Pac.  104. 

6.  This  section  does  not  apply  to  actions 
pending  in  the  superior  court  on  appeal 
from  the  Justices'  court,  and  while  the 
court  possesses  Inherent  power  In  Its  dis- 
cretion to  make  an  j  order  of  dismissal  It 
can  not  be  compelled'  to  do  so. — Long  v. 
Superior  Court,  81  Cal.  App.  84,  169  Pae. 
7S4. 

T.  Sani^— Aa  to  dlkcretloa  of  eoart  to  4Is- 
Bdaa  before  ezplratlW'  of  time, — The  sec- 
tion merely  Axes  a  llthlt  beyond  which  the 
court's  discretion  ceases,  ana  does  not  pro- 
hibit dismissal  before  the  time  fixed. — Wat- 
terson  v.  Hillside  Water  Co.,  42  Cat  App. 
364,  188  Pac.  692. 

8.  Same — ^As  to  iateat  aad  aeope  of  see- 
tloB. — This  section  evinces  an  intent  to 
cover  the  entire  subject  of  dismissals  for 
failure  to  bring  an  action  to  trial  after 
answer  filed,  and  to  fix:  (1)  a  minimum 
period  within  which  mere  delay  is  not  to  be 
deemed  sufllclent  cause;  (2)  an  Immediately 
ensuing  Interval  of  three  years,  during 
which  the  court.  In  Ita  discretion,  may  ad- 
Judge  it  sufflcient,  and  (8>  a  maximum  pe- 
riod of  Ave  years,  upon  the  expiration  of 
which  the  delay  Is  declared  to  be  sufficient 
as  a  matter  of  law  and  the  dismissal  Is 
made  mandatory. — Romero  v.  Snyder,  187 
Cal.  216.  138  Pac.  1002. 

8.    Appeal  from  Jpstleea*  eonrt»Iahcr«nt 

JnrlsdlctlOB. — The  superior  court  has  inher- 
ent power  to  dismiss  an  action  appealed 
from  the  Justices'  court  on  questions  of  law 
and  fact,  where  not  brought  to  trial  within 
two  years  after  th©  appeal  was  taken,  re- 
gardless of  whether  such  authority  exists 
under  the  provisions  of  the  above  section 
or  not. — -Kaster  v.  Superior  Court,  84  Cal. 
App.  88.  166  Pac.  868. 

10.    '^Brongbt  to  trial"— Wbea  cause  Is. 

— In  a  case  In  which  a  cause  of  action 
which  has  been  the  Issue  for  over  a  year 
and  the  trial  thereof  Is  continued  Indefi- 
nitely by  stipulation  and  the  plaintiff  there- 
after and  a  few  days  before  the  expiration 
of  the  five-year  period  of  limitation,  moved 
that  the  cause  be  set  again  for  trial  and 
this  was  done,  but  for  a  time  after  the 
expiration  of  the  period  of  limitation;  and 
thereafter  the  defendant  upon  the  expira- 
tion of  the  period  of  limitation  and  before 
the  trial  date  set,  moved  that  the  action  be 
dismissed  the  trial  order  was  properly  over- 
ruled and  the  cause  dismissed. — Boyd  v. 
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Southern  Pac  R.  Co.,  186  CaL  144,  197  Pac. 
B8. 

11.    DtaiMlanl  for  BOB-prMMBlIoB-^Pnb- 

lle  poller. — The  provlBlons  of  the  above  sec- 
tion preventing  unlimited  postponement  of 
trials  Is  one  of  public  policy  aa  well  as  of 
private  concerns  to  litigants,  ordinarily  In 
matters  effecting  only  the  right  of  parties 
that  are  at  least  to  enlarge  or  curtail  the 
operations  of  the  statute  at  their  pleasure 
by  stipulation,  under  the  provisions  of  the 
CivU  Code,  8611;  but  where  the  public  la 
concerned  the  least  of  the  statutes  must  be 
observed.~City  of  Los  Angeles  v.  Superior 
Court.  186  Cal.  406.  197  Pac.  79. 

13.  KmtwT  Of  iadsBWKt  after  defaalt— 
J«riadletlo«  of  elcrk  mot  alKceted  br  Was 
•(  Ammmwwew. — ^Where  the  defendant  falls  to 
answer  within  the  required  time  It  Is  the 
duty  of  the  clerk  to  enter  his  default,  and 
the  fact  that  defendant,  subseQuent  to  the 
entry  of  the  default,  Hied  a  demurrer  does 
not  deprive  the  clerk  of  Jurisdiction  to  enter 
judgment. — Chrlstenson  V.  French,  180  Cal. 
523,  182  Pac.  27. 

la.  Failure  to  brln*  action  to  trial — As 
to  KMierallT.— Prior  to  the  enactment  of 
above  section,  the  courts  were  vested  with 
discretionary  power  to  dismiss  an  action 
at  any  time  for  unreasonable  delay  In  its 
prosecution,  notwithstanding  an  answer  had 
been  filed.  But  the  effect  of  such  section 
IS  to  chance  this  rule  and  restrict  the  exer- 
cise of  the  power  of  dismissal,  where  an- 
swer IB  filed,  to  two  years  after  the  date  of 
such  filing.  The  declaration  that  the  court 
has  power  in  Its  discretion  to  dismiss  an 
action  upon  the  conditions  prescribed  Im- 
plies the  negative  of  the  power  to  dismiss 
unless  such  conditions  exist.— Johnston  v. 
Baker,  167  Cal.  2«0,  139  Pac.  8«. 

14.  The  superior  court,  without  the  aid 
of  statutory  authority,  has  power,  as  a 
court  of  general  jurisdiction,  to  dismiss  an 
action  because  of  the  failure  of  the  plaintiff 
to  prosecute  It  with  reasonable  diligence. 
—Romero  Snyder,  167  Cal.  216,  188  Pac. 
1002. 

15.  The  above  section,  enacted  In  1906, 
deprives  the  superior  court  of  power  to  dis- 
miss an  action  for  neglect  of  the  plaintiff 
to  prosecute  the  same.  In  cases  where  an 
answer  has  been  filed,  unless  the  plaintiff 
falls  to  bring  the  action  to  trial  within  two 
years  after  the  filing  of  the  answer.— Ro- 
mero V.  Snyder,  167  Cal.  216,  138  Pac.  1002. 

16.  The  situation  existing  at  the  time  a 
motion  to  dismiss  lor  want  of  diligence  In 
prosecution  was  noticed  Is  that  which  con- 
trols Its  determination. — Romero  v.  Snyder. 
1<7  Cal.  216,  188  Pac.  1002. 

17.  Above  section  applies  only  to  the 
particular  instance  of  delay  In  bringing  the 
case  to  trial  after  answer  filed.  Where  an 
answer  has  not  been  filed,  the  court's  power 
to  dismiss  an  action  for  want  of  prosecution 
remains,  as  It  was  before,  limited  only  by 
a  sound  discretion.    For  the  purposes  of 


that  section,  the  filing  of  a  demurrer  does 
not  have  the  same  effect  as  an  answer. — 
Romero  v.  Snyder.  167  Cal.  216,  138  Pac. 
1002. 

18.  It  Is  held  that  It  was  not  abuse  of 
discretion  for  the  court  to  dlamlsa  the  pres- 
ent action  as  against  defendants  who  had 
not  filed  an  answer,  where  there  was  an  en- 
tirely unexplained  and  inexcusable  delay 
Cor  nearly  two  years  in  prosecuting  the 
action  at  the  time  the  motions  to  dismiss 
were  noticed. — Romero  v.  Snyder,  167  Cal. 
216,  188  Pac.  1002. 

19.  It  the  delay  In  prosecuting  an  action 
is  due  to  the  neglect  of  the  attorneys  of 
the  plaintiff,  such  neglect  Is  Imputable  to 
the  plaintiff  as  her  own  neglect. — Romero 
T.  Snyder,  167  Cal.  216.  138  Pac.  1002. 

90;  Sanie— Aa  to  aeovc  of  sec(l0B,^Thts 

section  evinces  an  attempt  to  cover  the 
entire  subject  of  dismissals  for  failure  to 
bring  an  action  to  trial  after  answer  filed, 
and  to  fix  (1)  a  minimum  period  of  two 
years  within  which  mere  delay  Is  not  to 
be  deemed  sufficient  cause;  (2)  an  Imme- 
diately ensuing  Interval  of  three  years,  dur- 
ing which  the  court.  In  Its  discretion,  may 
adjudge  It  sufficient;  and  <3),  a  maximum 
period  of  five  year*,  upon  the  expiration  of 
which,  the  delay  Is  declared  to  be  sufficient 
as  a  matter  of  law  and  the  dismissal  is 
made  mandatory. — Romero  t.  Snyder,  167 
Cal.  216,  188  Pac.  lOOS. 

21.  Same  —  A«  to  JlMinissal  —  Statutory 
provUlaaa  Maadatory. — The  provisions  of 
the  above  section  requiring '  the  court,  on 
motion  of  defendant  after  notice  to  the 
plaintiff,  or  the  court  of  Its  own  motion  to 
dismiss  a  cause  which  has  not  been  brought 
to  trial  within  the  five-year  period  of  limi- 
tations provided  by  the  provisions  of  the 
above  section  except  in  those  cases  In  which 
there  have  been  stipulations  In  writing  that 
the  time  may  be  extended  beyond  that  pe- 
riod.- Ravin  v.  Plans,  87  Cal.  App.  786.  174 
Cal.  690. 

22.  SaMe— Action  to  quiet  title.— The  de- 
fendant's right  to  a  dismissal  of  an  action 
to  quiet  title  for  failure  to  bring  it  to  trial 
within  five  years  after  answers  were  filed 
Is  not  affected  by  the  mere  fact  that  the 
answers  set  up  defendants'  own  alleged 
title  and  asked  that  they  be  adjudged  the 
owners. — ^Larkln  v.  Superior  Court,  171  Cal. 
719.  164  Pac.  841. 

2S.  Sme—Saaw— Death  of  dcfeadaat. — 

A  motion  to  dismiss  an  action  not  brought 
to  trial  within  live  years  after  answer  filed 
Is  not  affected  by  the  death  of  the  original 
defendant-administrator  and  the  failure  to 
appoint  and  substitute  a  new  administrator 
for  several  months  thereafter,  where  the 
death  occurred  after  the  expiration  of  the 
five-year  period. — Larkln  v,  Superior  Court, 
171  Cal.  719.  154  Pac,  841. 

24.  Same— Actual  trial  mot  required. — Un- 
der the  provisions  of  the  above  section  It  is 
not  required  that  the  cause  shall  actually 
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be  tried  within  the  flve-year  period  and  dis- 
posed of  by  the  court;  the  plalHtiff  lias  per- 
formed all  that  is  required  of  him  when  he 
has  moved  the.  case  upon  the  calendar  and 
caused  It  to  be  set  for  trial. — Mazltelll  v. 
Crane,  36  Cal.  App.  264,  169  Pac.  721. 

=0.  Same — Appcnl — Effect  of  the  provl- 
aloHM  of  the  above  section  are  not  opera- 
tive tn  those  cases  in  which  a  cause  liaa 
been  brought  to  trial  after  the  ilve-year 
period  of  limitations  and  a  Judfrment  has 
been  entered  agrainst  the  defendants  from 
which  an  appeal  has  been  taken  and  the 
court  thereafter  can  not  upon  Its  own  mo-" 
tlon  with  the  consent  of  the  parties  dismiss 
the  cause. — Kinard  v.  Jordan,  175  Cal.  13. 
164  Pac.  894. 

Sft.  Same  —  CoutractloB  —  The  word 
'•trial'*  aa  used  in  the  above  section  refers 
to  the  hearing  and  determination  of  the 
issues  of  fact  Involved  In  a  trial  of  the 
case  on  its  merits,  and  does  not  Include  the 
hearing  on  a  demurrer,  which  does  not  con- 
stitute a  trial. — Pen-in  v.  Miller,  36  Cal.  App. 
129,  169  Pac.  426. 

27.  Same — Delar  In  brlnyliiff  to  trial. — 

The  dismissal  of  an  action  for  failure  tr> 
bring  to  trial  within  two  years  after  the 

.filing  of  the  answer  Is  not  an  abuse  of  dis- 
cretion, atthouffh  notice  of  the  motion  to 
dismiss  was  given  but  a  few  days  after  the 
expiration  of  the  two  years  and  the  plain- 
tiff's attorney  was  111  for  four  months  and 
during  the  remainder  of  the  two  years  was 
engaged  In  other  business  matters. — Gold- 
man V.  Palmtag,  169  Cal.  170,  146  Pac.  429. 

'  28.  The  superior  court,  without  the  aid  of 
statutory  authority,  has  power,  as  a  court 
of  general  Jurisdiction,  to  dismiss  an  action 
because  of  the  failure  of  the  plaintiff  to 
prosecute  It  with  reasonable  diligence, 
where  no  answer  has  been  filed.  Above  sec- 
tion applies  only  to  dismissals  after  an- 

jswers  filed. — Overaa  v.  Keeney,  49  Cal.  Dec. 
407,  147  Pac  4SS. 

29.  It  Is  not  an  abuse  of  discretion  to 
dismiss  an  action  for  damages  for  personal 
injuries  for  failure  to  prosecute  with  rea- 
sonable diligence,  where  the  complaint  was 
not  filed  until  eleven  days  before  the  expi- 
ration of  the  period  prescribed  for  the  com- 
mencement of  the  action,  and  the  summons 
not  taken  out  until  three  weeks  before  the 
limitation  of  the  time  for  Its  Issuance,  and 
not  served  until  seven  months  before  the 
expiration  of  the  time  allowed  by  .law,  both 
parties  living  In  the  same  county  and  hav- 
ing  frequent  meetings,  notwithstanding  such 
failure  was  due  to  the  plaintiff's  crippled 
condition  and  his  consequent  Inability  to 
earn  money  to  proceed  with  the  litigation. 
— Overaa  v.  Keeney,  49  Cal.  Dec.  407,  147 
Pac.  466. 

30.  Same  —  Discretion  of  court. — In  the 

case  of  an  appeal  to  the  superior  court 
from  the  Justices'  court  on  the  failure  to 
bring  the  cause  to  trial  within  two  years, 
it  Is  not  an  abuse  of  discretion  to  dismiss 
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such  appeal,  taken  on  both  questions  of  law 
and  fact,  such  failure  to  bring  to  trial 
not  being  due  to  mistake  or  ignorance,  but 
the  plaintiff  being  content  to  let  the  matter 
rest  because  he  was  relying  upon  a  bond 
given  to  release  an  attachment  obtained 
by  him,  and  the  defendant  had  In  the  mean- 
time removed  to  another  state,  the  expenses 
Incident  to  their  personal  attendance  at  the 
trial  being  nearly  equal  to  the  amount  of 
the  demand. — Raster  v.  Superior  Court,  34 
Cal.  App.  88,  166  Pac.  862. 

81.  Same— MotlOB  le  addrewwd  to  discre- 
tion of  trial  canrt.  whose  action  will  not 
be  disturbed  except  for  clear  abuse. — Vestal 
V.  Toung,  147  Cal.  721,  82  Pac.  381. 

Sa.  Same— Oral  luidemtaadlav— Not  with- 
in the  protcetloB  f>f  the  provlslOBs  of  the 

above  statute  in  a  case  in  which  the  cause 
is  not  brought  to  trial  within  the  five-year 
period. — Perrin  v.  Miller,  3S  Cal.  App,  129, 
169  Pac.  426. 

SS.  Same— Power  of  conrt. — A  court  has 
power  to  dismiss  an  action  for  want  of  rea- 
sonable diligence  tn  prosecuting  it, — Witter 
v.  Phelps,  163  Cal,  656,  12<  Pac.  693. 

34.  That  nial  prlus  courts  possess  Inher- 
ent power  to.  dismiss  pending  actions  upon 
the  ground  that  they  have  not  been  dili- 
gently prosecuted  Is  a  proposition  repeat- 
edly confirmed  and  well  settled  In  this 
state.  The  only  question  Is,  did  the  court's 
order  dismissing  the  action  involve  an  abuse 
of  discretion  under  the  facts  of  any  par- 
ticular case. — Gray  v.  Times-Mirror  Co.,  11 
Cal.  App.  155,  160,  104  Pac.  481. 

SO,  Same — Presomptton  of  rcgnlarlty  of 
action  of  conrt. — In  a  case  where  It  appears 
from  the  recitals  of  the  findings  and  the 
Judgments  that  the  trial  took  place  more 
than  five  years  after  the  filing  of  the  de- 
fendant's answer,  regularity  of  proceeding 
In  the  lower  court  will  be  presumed  by  an 
appellate  court  in  the  absence  of  alllrmatlve 
showing  to  the  contrary, — Richmond  v.  Ju- 
lian Consol,  Min.  Co.,  176  Cal.  600,  169  Pac. 
866. 

36.  Same— Rlsht  to  dismlnMai  for  failure 
to  bring  to  trial  within  the  time  fixed,  as 
extended  by  a  written  stipulation  and  the 
rights  of  the  defendant  will  not  be  affected 
by  the  importance  of  the  action  or  the  equi- 
ties between  the  parties  on  the  merits. — 
City  of  Los  Angeles  v.  Superior  Court,  185 
Cal.  405,  197  Pac.  79. 

37,  Filing  croHs-compIaint  —  Effect  of. — 

Jurisdiction  of  an  action  Is  not  lost  by  rea- 
son of  the  failure  to  prosecute  within  five 
years  after  answer  to  the  complaint  where 
the  delay  is  attributable  in  part  to  the  ac- 
tion of  the  defendants  in  filing  a  cross- 
complaint  when  the  plaintiff  endeavored  to 
have  the  cause  placed  on  the  calendar  for 
trial  within  two  and  a  half  years  after 
answer  to  the  original  complaint  had  been 
filed. — Hickman  v.  Lynch,  27  Cal.  App,  SS4, 
149  Pac.  997. 
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A*  to  where  aaswcr  tm  filed,  see  par.  45, 
this  note. 

SS.  Final  JndKnenf — Order  dl««nlHlBK 
avtloB  eoaatltiitea  ■  Anal  Judgment  within 
the  meaning  of  the  provlslona  ot  this  code, 
touching  appeals.  —  I>empser  v.  Underbill, 
156  Cal.  718,  719,  106  Pac.  7$. 

3S.  Seitlns  canse  for  trial — Dale  flxed 
beroBd  llmltatloa  of  pcriod—Eflect  of  fall- 
m-e  to  object. — Id  a  ease  In  which  a  cause 
of  action  has  bees  at  Issue  for  a  long  time 
and  the  trial  thereof  has  been  continued 
Indefinitely,  under  stipulation  between  the 
parties,  and  on  motion  of  the  plaintiff  a  few 
days  before  the  expiration  of  the  live-year 
period  of  limitations  a  date  for  the  trial  of 
the  cause  is  fixed,  but  so  far  in  the  future 
that  It  is  beyond  the  period  of  limitation 
prescribed  by  the  code;  a  failure  of  the  de- 
fendant to  object  that  the  trial  date  is  after 
the  expiration  of  the  period  of  limitation 
prescribed  by  the  code,  does  not  constltnte 
an  acquiescence  In  the  fixing  of  such  date, 
or  estop  the  defendant  after  the  expiration 
of  the  period  of  limitation  to  move  for  the 
dismissal  of  the  cause. — Boyd  v.  Southern 
Pac.  Co..  185  Cal.  314,  197  Pac.  58. 

40.  StipnlatloB — For  contlanaaee  of  tlmo 
of  trial — Da«n  not  defeat  rlgbt  of  dlsailBaal. 
—In  the  case  in  which  by  written  stipula- 
tion of  the  parties  the  trial  of  a  cause 
Is  extended  beyond  the  flve-year  period  of 
limitation  this  will  not  bar  the  defendant  of 
his  right  to  move  for  the  dismissal  of  the 
cause  after  the  five-year  period  of  Ilmlta* 
tion  has  expired.— City  of  Los  Angeles  v. 
Superior  Court.  185  Cal.  405.  197  Pac.  79. 

41.  A  written  stipulation  extending  the 
time  of  a  party  to  plead,  serve  notice,  or  to 
perform  any  other  act  required  by  law,  does 
not  constitute  a  waiver  of  the  right  to  the 
enforcement  of  the  performance  of  the  act 
required  by  law  beyond  the  time  expressly 
stipulated;  such  a  stipulation  does  not  waive 
the  defendant's  right  to  move  for  a  dismis- 
sal because  of  a  failure  to  prosecute  it 
merely  amounts  to  a  stipulation  as  to  the 
time  within  which  the  plaintiff  may  bring 
the  cause  to  trial.— City  of  Los  Angeles  v. 
Superior  Court,  185  Cal.  406.  197  Pac.  79. 

4X.  Sane— For  dropplag  fnnB  ealendnp— 
To  be  reaet  on  Miottoa. — Where  a  cause  had 
been  at  issue  over  seventeen  years  It  Is 
properly  dismissed  for  failure  to  prosecute, 
and  a  stipulation  that  the  action  be  dropped 
from  the  calendar  to  be  reset  on  motion 
made  sixteen  years  before  dismissal  does 
not  tak«  the  case  out  of  the  operation  of 


this  section.— Central  Pac.  R.  Co.  v.  Riley, 
31  Cal.  App.  394,  160  Pac.  844. 

4S.  Same— Made  la  open  court. — A  Stipu- 
lation made  In  open  court  and  entered  In 
the  minutes  fixing  as  the  time  for  trial  a 
date  within  one  year  from  the  filing  of  the 
answer,  and  two  stipulations  continuing 
the  trial,  the  later  to  a  date  within  fifteen 
months  after  the  filing  of  the  answer,  are 
not  the  stipulations  extending  the  flve-year 
period  contemplated  by  such  section. — Lar- 
kin  V.  Superior  Court,  171  Cal.  719,  164  Pac. 
841. 

44.  Same— SlgalBg  oC — By  attorneys  of 

record. — It  Is  not  essential  that  the  stipu- 
lation In  writing  mentioned  In  such  section 
be  signed  personally  by  "the  parties";  a 
stipulation  by  counsel  Is  sufflclent. — Larkin 
V.  Superior  Court,  171  Cal.  719,  164  Pac. 
841. 

45.  Where  an  answer  Is  llled — No  dis- 
misaal,  when. — In  cases  where  an  answer 
has  been  filed  the  court  should  not  dismiss 
the  action  for  want  of  prosecution  unless 
the  plaintiff  haa  delayed  for  two  years 
thereafter  to  bring  the  action  to  trial. — 
Homero  v.  Snyder,  167  Cal.  216,  188  Pac. 
1002. 

Aa  to  fillas  eroBa.«oinplBlat  mm*  effect  of, 

see  par.  37,  this  note. 

46.  Where  ao  aaswcr  haa  beca  filed— In- 
herent power  to  dlanlNa. — Where  no  an- 
swer has  been  filed  the  court  has  Inherent 
power  to  dismiss  an  action  for  want  of 
prosecution.  The  limitations  on  the  court's 
power  to  dismiss  under  this  section  apply 
to  the  particular  Instance  of  delay  in  bring- 
ing the  case  to  trial  after  answer  has  been 
filed. — Overaa  v.  Keeney.  169  Cal  628  147 
I^c.  466. 

47.  It  Is  not  an  abuse  of  discretion  to 
dismiss  an  action  for  damages  for  personal 
injuries  for  failure  to  prosecute  with  rea- 
sonable diligence,  where  the  complaint  was 
not  filed  until  eleven  days  before  the  ex- 
piration of  the  period  prescribed  for  the 
commencement  of  the  action,  and  the  sum. 
mons  not  taken  out  until  three  weeks  be- 
for  the  limitation  of  the  time  for  Us  Issu- 
ance, and  not  served  until  seven  months 
before  the  expiration  of  the  time  allowed  by 
law,  both  parties  living  In  the  same  county 
and  having  frequent  meetings,  notwith- 
standing such  failure  was  due  to  the  plain- 
tiff's crippled  condition  and  his  consequent 
inability  to  earn  money  to  proceed  with  the 
litigation.— Overaa  v.  Keeney,  J69  Cal  628 
147  Pac.  466.  ' 
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CHAPTEB  n. 

JUDGMENT  UPON  PAILUHE  TO  ANSWEB. 
I  585,    In  what  casee  jadgment  maj  be  had  upon  the  failure  of  the  defendant  to  answer. 

§  685.  IN  WHAT  OASES  JUDGMENT  MAY  BE  HAD  UPON  THE  TAXL- 
UBE  07  THE  DEFENDANT  TO  ANSWEB.   Judgment  may  be  had,  if  the 

defendant  fails  to  answer  the  complaint,  as  follows: 

1.  In  an  action  arising  upon  contract  for  the  recovery  of  money  or  damages 
only,  if  the  defendant  has  been  personally  served  and  no  answer  has  been  filed 
with  the  clerk  of  the  court  within  the  time  specified  in  the  summons,  or  such 
further  time  as  may  have  been  granted,  the  clerk,  upon  application  of  the 
plaintiff,  must  enter  the  default  of  the  defendant,  and  immediately  thereafter 
enter  judgment  for  the  amount  demanded  in  the  complaint,  including  the 
costs,  against  the  defendant,  or  against  one  or  more  of  several  defendants,  in 
the  cases  provided  for  in  section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  the  defendant  has  been  personally  served  and  no 
answer  has  been  filed  with  the  clerk  of  the  court  within  the  time  specified  in 
the  summons,  or  such  further  time  as  may  have  been  granted,  the  clerk  must 
enter  the  default  of  the  defendant;  and  thereafter  the  plaintiff  may  apply  to 
the  court  for  the  relief  demanded  in  the  complaint.  If  the  taking  of  an  account, 
or  the  proof  of  any  fact,  is  necessary  to  enable  the  court  to  give  judgment,  or 
to  carry  the  judgment  into  effect,  the  court  may  take  the  account  or  hear  the 
proof,  or  may,  in  its  discretion,  order  a  reference  for  that  purpose.  And  where 
the  action  is  for  the  recovery  of  damages,  in  whole  or  in  part,  the  court  may 
order  the  damages  to  be  assessed  by  a  jury;  or  if,  to  determine  the  amount 
of  damages,  the  examination  of  a  long  account  is  involved,  by  a  reference  as 
above  provided. 

3.  In  all  actions  where  the  service  of  the  summons  was  by  publication,  the 
plaintiff,  upon  the  expiration  of  the  time  for  answering,  may,  upon  proof  of 
the  publication,  and  that  no  answer  has  been  filed,  apply  for  judgment;  and  the 
court  must  thereupon  require  proof  to  be  made  of  the  allegations  of  the  com- 
plaint; and  if  the  defendant  is  not  a  resident  of  the  state,  must  require  the 
plaintiff,  or  his  agent,  to  be  examined,  on  oath,  respecting  any  payments  that 
have  been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on  account  of  any 
demand  mentioned  in  the  complaint,  and  may  render  judgment  for  the  amount 
which  he  is  entitled  to  recover;  provided,  that,  in  all  cases  affecting  the  title 
to  or  possession  of  real  property,  where  the  service  of  the  summons  was  by 
publication  and  the  defendant  has  failed  to  answer,  no  judgment  shall  be  ren- 
dered upon  proof  of  mere  occupancy,  unless  such  occupancy  shall  have  con- 
tinued for  the  time  and  shall  have  been  of  the  character  necessary  to  confer 
title  by  prescription,  and  in  all  cases  where  the  plaintiff  bases  his  claim  upon 
a  paper  title,  the  court  shall  require  evidence  establishing  plaintiff's  equitable 
right  to  judgment  before  rendering  such  judgment ;  provided,  further,  however, 
that  in  actions  involving  merely  the  possession,  of  real  property  where  the  com- 
plaint is  verified  and  shows  by  proper  allegations  that  no  party  to  the  action 
claims  title  to  the  real  property  involved,  either  by  prescription,  accession, 
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transfer,  will  or  succession  but  only  the  possession  thereof,  the  court  may 

render  judgment  upon  proof  of  occupancy  by  plaintiff  and  ouster  by  defendant. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdta.  1905,  p.  244; 
amendment  approred  March  20.  1907,  Stats,  and  Amdts.  1907,  p.  712, 
Kerr's  Stats,  and  Amdts.  1806-7,  p.  447;  May  29, 1915,  Stats,  and  Amdts. 
1916,  p.  982.   In  effect  August  8,  1915. 


DEFAULT  JUDGMENT. 
I.  In  OunsBAi.,  1-18. 

TL  Default  —  Entrt  or  JiTDOiaNT  bt 

Ci>EBK— Subdivision  1,  19-48. 

IIL  Same — Reliei"  Gbanted  bt  Court — Sub- 
division 2,  49-59. 

IV.  Same — Pubucation  or  Suumons — Sub- 
division 3,  60-64. 

I.  Im  Gbnesai.. 

1.  Affidavit — Failing  to  show  service  of 
summoitB. 

S.  Action  to  recover  poasesslon  of  land- 
As  to  relief  granted  on. 

3.  Same  —  Against  corporation  —  Is  not 

■void  on  its  face,  when. 

4.  Same— rEvidence  not  required. 

5.  Same — Waiver  of  right  to  entry  of— 

In  action  to  qniet  title. 

6.  Amendment  as  to  parties— Complaint 

in  foreclosure. 

7.  Defonlt  judgment — ^Anthorised,  when. 

8.  Defendant  does  not  ' '  appear  and  de- 

mur," when. 

9.  Demurrer  ia  answer. 

10.  Formal  entry  of  default, 

IL  Fraud — Application  to  court  for  relief. 

12.  Judgment  —  As  to  defaulting  defen- 

dant. 

13.  Same — Void  upon  its  face. 

14.  Motion   to    set    aside   default  rests 

largely  in  discretion  of  trial  court 

15.  Same — Discretion  of  court,  in  setting 

aside  default. 

16.  Notice  of  overruling  demurrer. 

17.  Begularity  of  judgment  for  divorce. 

18.  Waiver  of  findings — ^Default  as  a. 

IL  Default — Entbt  or  JunoHBNT  bt  Cuebk 
— Subdivision  1. 

19,  20.  As  to  construction  of  section — Subdi- 
vision 1 — In  general. 

21,22.  Same — Same— Action  to  recover  taxes 
paid  under  protest 

23,24.  Allowance  of  attorney's  fees — Power 
of  clerk  to  fix. 
26.  Authority  of  clerk  to  enter  judgment. 

26, 27.  Clerk,  authorized  to  enter  default. 

28.  Same — Has  no  discretion — Plaintiff's 

right  not  prejudiced  by  failure  to 
enter  judgment. 

29.  Same — Must  ascertain  from  complaint 
80.  Same — Ministerial  capacity,  clerk  in 

entering  default  acts  in. 


81.  Same — Same— Clerk  is  minister  or  Ber< 

vant  of  law. 

82.  Same  —  Same  —  Clerk   must  conform 

strictly  to  provisions  of  statute. 

83.  Same — Same — No  intendments  are  in- 

dulged in  support  of  clerk's  acts. 

84.  Default — Admite  truth  of  matters 

pleaded. 

85.  Defendant  who  defaults — Out  of  court. 

86.  Entry  of  judgment — Against  default- 

ing defendant 

87.  Same — For  an  amount  in  excess. 

88.  Estimating  attorney's  fees — ^Authority 

of  derk. 

89,40.  Joint  liability  of  defendants — Author- 
ity of  clerk. 

41.  Same — Same — Money  only,"  action 

for  recovery  of — ^Default 

42.  Same — Same — "Becorery  of  damases 

only." 

48.  Same  —  Same  — Under  Praetiee  Act 
ObA  had  no  power,  on  default 

44.  Same — Same — ^Unliquidated  demand. 

4ff.  Pleading  prepared  for  purpose  of  fil- 
ing— Not  pleading  in  fact. 

40.  Provision  that  clerk  must  enter  judg- 
ment "immediately." 

47.  Service  of  summons  vaeating — ^Effect 

of. 

48.  Vacation  of  judgment  —  Subsequent 

party. 

m.  Depaui/t — Relief  Obantkd  bt  Goubt — 

Subdivision  2. 

49.  Authority  of  court  to  grant  relief — 

Cross-complaint  not  served  —  Court 
has  no  power. 
SO,  51.  Construction  of  section — Subdivision  2. 

58.  Court  aeqaires  jurisdiction  to  enter  de- 
fault— By  service  of  process. 

63.  Damages  for  trespass — Entry  of  judg- 

ment, when  erroneous. 

64.  Entry  of  formal  default — Not  neces- 

sary. 

65.  Judgment  void  for  excessive  amount — 

Motion  to  vacate. 

66.  Notice— That  plaintiff  would  "take 

judgment,'*  etc. 

67.  Summons,  with  proof  of  servieef  not 

required  to  be  filed. 

68.  Valid  judgment  by  default — ^Bfay  be 

rendered  by  a  court. 

69.  Yarianee — Between  summons  and  judg- 

ment. 
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IV.  Default — Pdbucation  of  Summons — 
Subdivision  3. 

60.  Publication  of  eummonB — OniisBion  of 

affidavit. 

61.  Same — Publication  of  sammonB  which 

omits  notice. 
62,63.  Same  —  Service  upon  nonresident  hj 
publication. 
64.  Personal  judgment  against  nonresident. 

I.    IN  OENBRAU 

t.  Affidavit — Palltaar  to  ahow  of 
•■niBonM  is  insufficient  as  proof  of  service 
In  record  to  suetaln  judgment  upon  direct 
appeal  therefrom. — Linott  v.  Rowland.  119 
Cal.  452.  453.  61  Pac.  687.  See  McMillan  v. 
Reynolds,  11  Cal.  372;  Schloss  v.  White,  16 
Cal.  65.  66;  McKinlay  v.  Tuttle,  42  Cal.  670, 
577;  People  v.  Bernal,  43  Cal.  385. 

2.  Action  to  recover  poaaeiiMloB  of  land— 
Am  to  relief  granted  oa. — In  an  action  for 
the  recovery  of  possession  of  land,  as  well 
as  for  rents  and  profits,  wherein  the  com- 
plaint contains  every  allegation  necessary 
In  an  action  of  ejectment,  even  though  there 
Js  no  prayer  for  the  restitution  of  the  prem- 
ises, the  court  may.  under  section  580.  ante, 
grant  the  plaintiff  any  relief  "consistent 
with  the  case  made  by  the  complaint  and 
embraced  within  the  Issue."  —  Nathan  v. 
Dierssen,  164  Cal.  607,  130  Pac.  12,  14. 

3.  Same  —  Ayalaat  corporation  —  Is  not 
void  on  its  face  If  the  complaint  sufficiently 
states  a  cause  of  action,  and  the  summons 
is  duly  served  on  the  president  of  the  cor- 
poration, and  the  default  and  Judgment  duly 
entered. — ^Robinson  v.  Blood,  151  Cal,  606, 
91  Pac.  268. 

4.  Sane  — Kvldenee  mvt  repaired. — B^vl* 
dence  is  no  more  required  to  validate  a 
Judgment  by  default,  after  personal  service 
of  summons.  In  an  action  under  section  738, 
post,  than  in  any  other  ordinary  action. — 
City  of  Los  Angeles  v.  L.os  Angeles  F.  &  M. 
Co.,  160  Cal.  649,  89  Pac.  615. 

5.  Same— Waiver  of  rlsltt  to  entry  of— In 
action  to  qnlet  title. — Where  defendants 
Hie  a  cross-complaint,  alleging  title  in 
themselves,  and  praying  to  have  It  quieted, 
to  which  plaintifTs  default  Is  entered,  and 
thereafter  plaintiff,  with  defendant's  con- 
sent, filed  an  amended  complaint  setting  up 
title,  and  asking  the  same  relief,  and  trial 
is  had  upon  the  Issue  raised  as  to  title, 
such  action  on  defendant's  part  operates  as 
a  waiver  of  their  "right  to  have  judgment 
entered  upon  plaintiff's  default. — Madison  v. 
Octave  Oil  Co.,  154  Cal.  770.  99  Pac.  J76. 

6.  .Imendment  to  parties — Complaint 
la  foreclosare. — Where  Judgment  by  de- 
fault Is  entered  against  party,  default  Is 
not  opened  and  It  is  not  required  that  party 
he  first  served  with  amendment  after  de- 
fault BO  as  to  give  opportunity  to  answer, 
where  such  amendment  was  for  sole  purpose 
of  malting  husbands  of  certain  defendants 
parties,  alleging  that  they  "claim  or  have 


some  interest  In  the  mortgaged  premises, 
.  .  .  but  that  all  of  said  claims  are  sub- 
ordinate to  .  .  .  plaintiff's  mortgage":  and 
where  nothing  In  record  showed  that  de- 
faulting defendant  was  In  any  way  Inter- 
ested or  affected  by  appearance  of  new 
parties  In  case,  and  where  amendment  was 
not,  therefore,  as  to  such  party,  matter  of 
substance. — San  Diego  Sav.  Bank  v.  Good- 
sell,  137  Cal.  420,  425.  70  Pac.  299, 

T.    Default   Jodgmeut — Authorised  when. 

—A  default  Judgment  is  authorized  against 
a  partnership  defendant  in  an  action,  not- 
withstanding the  return  of  service  of  sum- 
mons fails  affirmatively  to  declare  that  the 
Individual  defendant  served  was  a  member 
of  the  copartnership  and  served  In  that 
capacity,  where  the  complaint,  a  copy  of 
which  was  served  with  the  summons,  shows 
that  he  was  sued  Individually,  and  alleges 
that  he  was  a  member  of  the  partnership 
joined  as  defendant  under  the  firm  name. — 
Colquhoun  v.  Pack,  28  Cal.  App.  319,  162  Pac. 
319. 

8.  Defendant  doea  not  '^appear  and  de- 
mur" to  complaint  until  demurrec  is  filed. 
—Fletcher  v.  Maglnnls,  136  Cal.  36S,  363.  68 
Pac.  1016. 

8.  Demurrer  la  anawer  within  meaning 
of  this  section. — Oliphant  v.  Whitney,  34 
Cal.  25,  27;  Fletcher  v.  Maglnnls,  136  Cal. 
362,  363,  68  Pac.  1016. 

10.  Formal  entry  of  drfanit  held  under 
the  circumstances  of  the  case  not  to  be 
essential  to  regularity  of  Judgment. — Wake- 
field V.  Wakefield,  16  Cal.  App.  116,  116  Pac. 

309. 

11.  Fraud — Application  to  court  for  re- 
lief.— Action  to  recover  money  obtained  by 
fraud  and  deceit  Is  one  in  which  it  Is  proper 
to  apply  to  the  court  for  relief. — Nevin  v. 
Gary,  12  Cal.  App.  1,  4.  106  Pac.  422. 

IS.  Judgment— Aa  to  defaultlag  defend- 

aat  will  not  be  dismissed  on  appeal,  upon 
contention  that  Judgment  so  rendered  is  not 
final  Judgment,  for  reason  that  if  legally 
within  contemplation  of  this  section  and 
section  414,  ante,  then  right  of  appeal  ex- 
ists; and  if  dismissal  be  declared  illegal  and 
void,  right  to  appeal  is  not  abridged  by 
reason  of  fact  that  party  might  also  move 
to  have  Judgment  vacated. — Jameson  v,  Sim- 
mons S.  Co.,  144  Cal.  3,  4.  77  Pac.  662. 

13.  Same — Void  upon  Ita  fnce  Is  one  that 
appears  to  be  void  upon  inspection  of  judg- 
ment-roll.— Crossman  v.  Vivlenda  W.  Co., 
136  Cal.  671,  676,  69  Pac.  220.  See  People  v. 
Harrison,  84  Cal.  607,  24  Pac.  311. 

14.  Motion  to  set  aaldc  default — Restii 
largely  In  dlaeretloa  of  trial  court  and  Us 
action  thereon  will  very  rarely  be  dis- 
turbed upon  appeal. — I^ngtord  v.  Langford, 
136  Cal.  507,  508.  69  Pac.  285.  See  Win- 
chester V.  Black,  134  Cal.  126,  66  Pac.  197. 

Iti.  Same— DlNcretloa  of  court,  la  setting 
aalde  default,  is  best  exercised  when  it 
tends  to  bring  about  Judgment  upon  merits 
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of  controTersr  between  parties. — Winches- 
ter V.  Black.  Iti  Cal.  125.  127.  SS  Pac.  197. 
approving  Nlcol  v.  Weldon,  130  Cal.  686,  63 
Pac.  63. 

16.  Nollee  of  ovemillnK  dcmwrer. — De- 
fendant entitled  to  receive  notice  of  order 
dismlasiner  demurrer  before  any  default  can 
be  taken  under  rule  of  court. — See  Winches- 
ter V.  Black.  134  Cal.  125.  127,  «6  Pac.  197. 

17.  RrKolarltr  of  iuAgmmut  tor  divorce. 

— When  plaintiff  Is  present  by  attorney  at 
the  trial  of  the  case,  and  does  not  ofFer 
(^■vidcnce,  or  make  answer  to  defendant's 
cross-complaint,  he  Is  not  In  a  position  to 
Question  the  regularity  of  the  Judgment  for 
divorce  entered  upon  said  croas-complalnt. 
on  the  ground  that  no  formal  entry  of  his 
default  was  made. — Wakefleld  v.  Wakefield. 
16  Cal.  App.  115,  116  Pac.  309.  ^ 

IB.    Waiver  of  flndlnKa — Default  aa  a. — 

Permitting  default  to  be  entered,  and  fall- 
ing to  appear  at  trial,  constitute  waiver  of 
flndlngs. — HIbemta  Sav.  ft  1^.  Soc.  v.  Clarke. 
110  Cal.  27,  32,  42  Pac.  425. 

II.     DEFAULT— ENTRY  OF  JUDGMENT 
BT  CLERK— SUBDIVISION  1. 

19.  Aa  to  conatraetlOB  of  nevtiOB — Sab- 
dIvlalOB  1 — In  ceaet-aL — The  clerk  can  not 
enter  a  default  unless  no  answer  has  been 
flicd  "within  the  time  speclHed  In  the  sum- 
mt^na  or  such  further  time  as  may  have  been 
granted."  A  default  can  not  be  entered  for 
failure  to  file  an  answer  when  such  an- 
swer Is  on  file  at  the  time  the  attempt  la 
made  to  enter  the  default. — Reher  v.  Reed. 
166  Cal.  52fi,  Ann.  Caa.  1915C,  737.  137  Pac. 
263. 

20.  In  the  performance  of  the  functions 
devolved  upon  him  by  this  subdivision  the 
clerk  acts  ministerially.  He  exercises  no 
judicial  functions,  but  is  only  an  agent  by 
whom  the  Judgment  Is  written  out  and 
placed  upon  the  record.  Consequently,  he 
must  conform  strictly  to  the  provisions  of 
the  statute  or  his  proceedings  will  be  void. 
It  follows  that  he  has  no  authority,  under 
this  subdivision,  to  enter  a  Judgment,  ex- 
cept in  cases  of  the  kind  mentioned  therein. 
He  has  no  attch  authority  in  an  action  not 
ot  the  character  therein  described.  The  sub- 
division gives  him  no  authority  except  In 
"acttona  arising  upon  contract  for  the  re- 
covery of  money  or  damages  only."  There 
may  be  reason  to  doubt  whether  a  cross- 
complalnt  comes  within  the  scope  of  the 
subdivision.  It  limits  the  authority  of  the 
clerk  to  cases  where  no  answer  has  been 
nied  "within  the  time  specified  In  the  sum- 
mons, or  such  further  time  as  may  have 
been  granted." — Farrar  v.  Steenbergh«  ITS 
Cal.  94.  IBS  Pac.  707. 

31.  Same— Saia^— Action  to  recover  taaca 
aMer  protcat  Is  in  the  nature  of  an 
action  in  assumpsit,  and  does  not  come 
within  the  provisions  of  subdivision  1  of 
the  above  section,  but  Is  controlled  by  the 
second  subdivision  of  the  section,  requiring 


upon  default  an  application  for  relief,  im- 
plying more  than  a  motion  for  judgment. 
— Aalwyn's  Law  Institute  v.  City,  etc.,  San 
Francisco,  39  Cal.  App.  414,  179  Pac.  220. 

22.  An  action  for  the  recovery  of  taxes 
paid  uhder  protest,  while  In  the  nature  of 
an  action  for  money  had  and  received,  is 
one  which  takes  the  place  of  an  ordinary 
action  on  assumpsit,  and  does  not  come 
within  subdivision  1,  but  Is  controlled  by 
subdivision  2,  of  the  above  section.— Aal- 
wyn's Law  Institute  v.  City.  etc..  San  Fran- 
cisco, 39  Cal.  App.  414.  179  Pac.  220. 

23.  Allon-anee  of  atlorney's  feM^-Pow«r 
of  clerk  to  llx. — In  a  case  in  which  an  ac- 
tion is  brought  upon  a  promissory  note 
Which  authorizes  the  recovery  of  attor- 
ney's fees  and  the  petition  asks  for  an  al- 
lowance of  attorney's  fees  on  default  ot 
the  defendant  the  clerk  ot  the  court,  la  en- 
tering up  a  default  Judgment,  is  powerless 
to  make  an  allowance  for  attorney's  fees 
under  the  provisions  of  the  above  section: 
the  clerk's  power  must  be  conferred  by  the 
statute  and  in  exercising  it  he  must  conform 
strictly  to  the  provisions  of  the  section,  or 
any  Judgment  entered  by  him  will  be  void. 
— Landwehr  v.  Gillette.  174  Cal.  664.  163  Pac. 
1018,  following  the  doctrine  In  Kelley  v. 
Van  Austin,  17  Cal.  564,  Wharton  v.  Harlan. 
68  Cal.  42S.  9  Pac.  727:  Crossman  v.  Vlvlenda 
Water  Co.,  136  Gal.  S74.  69  Pac.  220;  Farrar 
v.  Steenbergh,  173  CaL  94,  169  Pac.  707. 

Aa  to  clerk'a  power  to  catfaiate  attor- 
Mey'a  fees,  see  par.  38,  this  note. 

Si.  The  duties  of  the  clerk  being  purely 
ministerial,  his  power  can  only  be  exercised 
and  properly  applied  In  the  case  of  a  con- 
tract such  aa  Is  mentioned  in  subdivision  1 
of  the  above  section,  and  Is  limited  thereto; 
and  It  must  appear  from  the  contract  suetf 
on,  or  from  Its  terms  as  set  forth  in  the 
complaint  or  from  the  allegations  In  the 
latter  respecting  It.  that  a  definite  or  liqui- 
dated sum  of  money  Is  to  be  paid  as  dam- 
ages;  and  the  power  of  the  clerk  does  not 
exist  In  those  cases  In  which  the  reasonable- 
ness of  the  amount  of  damages  claimed  Is 
to  be  determined  by  the  court  under  the  pro- 
visions of  subdivision  2  of  the  above  sec- 
tion.—Landwher  v.  Gillette,  174  Cal.  654, 
163-  Fac.  1018. 

25.    Authority  of  elcrk  to  enter  Judgmeat. 

if  defendant  fails  to  answer  complaint.  Is 
limited  to  actions  "arising  upon  contract 
for  the  recovery  of  money  or  damages  only," 
and  in  such  actions  he  is  authorized  to  enter 
Judgment  "for  the  amount  specified  in  the 
summons." — Shay  v.  Chicago  C.  Co.,  Ill  Cal. 
649,  6&1,  44  Pac  237.  See  People  v.  Well. 
53  Cal.  263,  254;  Rauer'a  Law  ft  Collection 
Co.  V.  Standley.  8  Cal.  App.  44.  84  Bag,  214 
(on  plalntlfTs  application). 

36.    Clerk— Aathorlaed   to   cater  dcfaHit 

only  in  cases  provided  for  in  first  subdivi- 
sion of  this  section,  that  Is.  where  defend- 
ant has  failed  to  appear  within  time  speci- 
fied  In  summons,  or  within   such  further 
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time  M  may  have  been  granted  by  court, — 
Kennedy  MuUlsan,  ISe  Cat.  ESS,  657,  U 
Fac.  291.  See  People  v.  Well,  BS  Cal.  253, 
2S4;  Wharton  Harlan,  68  Cal.  i22.  425, 
S  Fac.  727. 

27.  Clerk  can  not  enter  default  except 
under  expreaa  provlsiona  of  statute. — Ken- 
nedy V.  Uulllffan,  1S6  Cal.  SG6,  S57,  69  Paa. 
291:  CrOflBman  v.  Vlvienda  W.  Co..  1S6  Cal. 
571,  674.  «9  Fac.  220.  See  OUphant  v.  Whit- 
ney, 34  Cal.  26,  27. 

38.  Bamc— Hu  Mo  dtaerctlmi— PlalHtilTa 
Tlshta  not  prcjndlecd  by  fallnre  1*  mtcr 
Jndvmcat. — The  clerk  has  no  discretion,  but 
Ib  bound  to  enter  Judgment  Immediately 
entry  of  default  having  been  made,  and  his 
failure  to  do  so  can  not  prejudice  plaintiff's 
riKhtB  in  the  matter. — Chriatenaon  v.  French, 
180  Cal.  623,  182  Pac.  27. 

39.  Same — Ha«t  aseertalB  from  complaint 
that  action  is  of  kind  mentioned  in  first 
subdivision  of  section;  and  further  he  must 
ascertain  when  and  where  summons  served, 
and  whether  defendant  be  In  default.  These 
acts  of  clerk,  performed  in  cases  falllns 
within  letter  and  spirit  of  statute,  are  min- 
isterial as  contradlstlnsulahed  from  acta 
Judicial  in  their  capacity. — Providence  T. 
Co.  T.  Prader,  32  Cal.  634.  636,  91  Am.  Dec. 
698.  See  Wallace  v.  Eldredge,  27  Cal.  496. 
497;  aitdden  v.  Packard,  28  Cal.  649,  661; 
Bond  v.  Pacheco,  80  Cal.  530,  533. 

30.  Same — Mlaisterial  eapaeltr,  clerk  !■ 
eDterlns  default  acta  la.  and  exercises  no 
Judicial  functions  In  proceedings  under  this 
section. — Grossman  v.  Vlvienda  W.  Co.,  136 
Cal.  571,  574,  69  Pac.  220.  See  Kelly  v.  Van 
Austin,  17  Cal.  664,  566:  Providence  T.  Co. 
V.  Prader,  32  Cal.  634,  636.  91  Am.  Dec.  598; 
Wharton  T.  Harlan,  68  Cal.  422,  427,  9  Pac. 
^27. 

SI.  Same  —  Banw  —  Clerk  la  mlsMer  mr 
aervaal  of  Uw  to  act  in  that  state  of  case 
in  which  law  orders  him  to  act.  Then  only 
IS  his  action  valid. — Junkana  v.  Bergln,  64 
Cal.  203,  204.  30  Pao.  627. 

32.  Same  —  Same  —  Clerk  tammt  eoaform 
atrlctly  to  provlaloBs  of  atatntc.  or  his  pro- 
ceedings will  be  without  any  binding  force. 
— Kelly  V.  Van  Austin,  17  Cal.  664,  665. 

8S>  Same— Same—No  Intendmeats  are'ln- 
tfolBcd  in  Mpport  oC  clerk's  acts,  but  in 
each  case  It  must  appear  that  what  he  did 
was  within  authority  conferred  upon  him 
by  statute. — Providence  T,  Co.  v,  Prader, 
32  Cal.  634,  636,  91  Am.  Dec.  698. 

34.  Defanlt  —  AdmltN  tmtk  of  matters 
pleaded,  and  must  therefore  be  construed  to 
admit  that  amount  claimed  as  attorney's 
fees  by  complaint  Is  both  reasonable  and 
due,  and  no  evidence  Is  required  to  be  taken 
for  purpose  of  flxlng  such  amount,  where 
ascertainable  from  complaint  by  simple 
mathematical  calculation. — Alexander  v. 
HcDow,  103  Cal.  26,  SO,  41  Pac.  24. 

M.  Dcteadaal  who  default*  —  Oat  of 
nturt. — A  defendant  against  whom  default 


la  entered,  fs  out  of  oourt.  Is  not  antitlad  to 
take  any  further  atepa  in  the  caae  afCectinE 
plalntllTa  right  of  action. — Chriatenaon  v. 
French.  180  Cal.  U3,  188  Pac  17. 

9$.  KuiTT  of  Jadgmcat— Agalaat  defaalt- 
iBg  defe»daa«.  without  at  same  time  enter- 
ing Judgment  agalnat  co-defendant  who  had 
not  been  served.  Is  proper  under  atatute. — 
Edwards  V.  Helllngs,  103  Cal.  204,  207,  37 
Pac.  218. 

ST.    Same    For  mm  amannf  la  excesa  of 

that  called  for  by  summons  is  error. — Alex- 
ander V.  McDow,  108  Cal.  25,  31,  41  Pac.  24. 

S8.  Battmatlng  attoney'a  fees— Aathor- 
Ity  of  clerk. — Action  of  clerk  In  estimating 
and  adding  amount  of  attorney's  fees  to 
Judgment,  In  action  arising  upon  contract 
recovery  of  money  or  damages  only, 
where  default  is  entered  for  failure  of  de- 
fendant to  answer,  la  as  properly  minis- 
terial as  is  his  calculation  of  Interest  upon 
principal  sum  of  note  In  accordance  with 
terms  and  averments  of  complaint,  where, 
however,  sum  asked  as  attorney's  fees  is 
susceptible  of  exact  determination  from 
complaint  by  simple  mathematical  calcula- 
ton. — Alexander  v.  McDow,  108  Cal.  25,  30, 
41  Fac.  24. 

As  to  power  of  clerk  to  allow  attoracy'e 
fees,  see  para  23,  24,  this  note. 

89.  Jolat  liability  of  defendants — Author- 
ity of  clerk. — Clerk  has  authority  to  enter 
Judgment  by  default  in  Joint  action  against 
defendants  only  when  all  defendants  have 
been  served  and  have  failed  to  answer.— 
Junkans  v.  Bergln.  64  Cal.  208,  204,  30  Pac. 
627. 

40.  Clerk  has  power  under  this  section 
and  section  414,  ante,  to  enter  Joint  Judg- 
ment agalnat  defendants  served,  and  de- 
faulting, although  other  defendants  named 
in  complant  have  not  been  served. — Whar- 
ton V.  Harlan.  68  Cal.  422,  428,  9  Pac.  727. 

41.  Same — Samc-^Moacy  only,'*  action 
for  recovery  of — Default. — Clerk,  in  action 
upon  note  for  recovery  of  money  of  a  par- 
ticular kind,  to  wit,  gold  coin,  etc.,  has 
power  to  enter  Judgment  without  Judicial 
direction  for  amount  stated  in  complaint. — 
Harding  v.  Cowing,  28  Cal,  212,  214. 

Aa  to  "gold  eolu"  Judgmcut,  see,  post, 
I  667  and  note. 

4X  Same — Same — "Recovery  of  damagea 

only." — Since  adoption  of  code,  clerk  is  au- 
thorised to  enter  default  and  Judgment 
against  those  of  defendants  served  with 
process  where  others  have  not  been  served, 
where  all  defendants  are  Jointly  liable  upon 
contact  "for  the  recovery  of  damages 
only."— Wharton  v.  Harlan,  68  Cal.  422,  426, 
9  Pac.  727.  See  Junkans  v.  Bergln,  64  Cal. 
803.  30  Pac.  627. 

48.  Same— Sbbbo  —  Voder  Practice  Act 
clerk  kad  uo  power,  ou  dclanlt,  to  enter 
any  other  Judgment  in  action  on  Joint  obll- 
Tatlon  of  two  defendants  than  that  pro- 
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Tided  for  In  section  S3  of  such  former  act. 
— Wbarton  v.  Harlan,  6S  Cal.  422,  427,  9 
Pac.  727.  See  Stearns  v.  Aguirre,  7  Cal.  44S, 
449,  4fiO;  Kelly  v.  Van  Auatln,  17  Cal.  564, 
fi6«. 

44.  Sa«c— Saatc  —  VBU««ldatcd  dcmad. 

— ^Under  aectlon  150  of  Practice  Act,  Judg- 
ment, final  by  default,  could  be  rendered 
properly  upon  unliquidated  demand  where 
summons  notlSea  defendant  of  amount. — 
Hartman  v.  Williams.  4  Cal.  254,  256. 

45.  Plradltis  prepared  for  pnrpose  of 
ailni;— Wot  pleadlBK  in  tact  until  it  Is  In 
fact  filed  and  made  part  of  record  of  case 
as  provided  by  statute.  NotwithstandlnK 
service.  If  pleading  had  not  been  tiled,  as 
directed  by  statute,  within  time  allowed  to 
answer.  It  is  duty  of  clerk,  upon  application 
of  plaintiff,  to  enter  default  of  defendant. — 
Fletcher  v.  Hafflnnls,  1S6  Cal.  862,  S6S,  68 
Pac.  1615. 

4t.  FrovlHlcn  that  clerk  maat  eater  Jndv- 
■icat  «*lMaiC«latel7**  after  enterinsr  default, 
is  merely  directory.  His  failure  to  do  so 
does  not  render  void  Judgment  subsequently 
entered  upon  such  default,  nor  can  de- 
fendant, against  whom  Judgment  is  en- 
tered, invoice  such'  failure  for  purpose  of 
annulling  Judgment  to  which  he  has  no 
other  defense. — Edwards  v.  HelUngs,  103 
Cal.  204,  207,  37  Pac.  218. 

47.  §ervlee  of  ■nmmone  ▼aeated — Effect 
•f. — Clerk  has  no  authority  to  enter  default 
against  defendant,  where  court  has.  by  its 
order,  set  aside  and  vacated  service  of 
summons. — Elder  t.  Orunsky,  127  Cal.  67, 
C9,  59  Pac.  300. 

4S,  Vaeatlsn  of  Jndgment  —  §abeeqaeBt 
party. — One  who  succeeds  to  property  that 
is  subject  to  void  Judgment  may  appear  to 
have  Judgment  vacated  thougb  he  was  not 
party  to  Judgment. — Croaaman- t.  Tlvlenda 
W.  Co.,  186  Cal.  571,  676,  69  Pac.  226.  See 
People  V.  Mullan.  65  Cal.  396,  4  Pac.  348; 
Dorland  v.  Smith,  »  Cal.  120,  28  Pac.  81»t 
Ualone  v.  Big  Flat  G.  M.  Co.,  »  Cal.  884,  28 
Pac  1088. 

ni.  DEFAULT— RELIEF  GRAMTBD  BT 

COURT—SUBDIVISION  2. 
4t.  Avthorlty  of  court  to  smt  relict 
Croaa-coBiplallit  aot  acrvcd— Co«rt  kaa  bo 
power  or  authority  to  grant  cross-com- 
plainants affirmative  relief  where  record 
does  not  show  service  of  crosa-complatnt, 
and  where  uncontradicted  affidavits  of  par- 
ties, filed  and  used  on  hearing  of  motion, 
Slated  positively  that  said  pleadings  were 
not  served  on  them.— Hibernia  S.  &  Li.  Soc. 
V.  Clarke.  110  Cal.  27,  83,  42  Pac.  426. 

BO.  Conatmetlon  of  eectloa — SabdIvUlon 
2, — It  Is  not  essential  to  the  entry  of  a 
valid  Judgment  against  a  defendant  that  its 
default  should  have  been  actually  entered 
by  the  clerk;  a  valid  Judgment  by  default 
may  be  rendered  by  the  court,  though  no 
formal  default  has  been  entered. — Crouch 
T.  Ulller,  169  Cal.  841,  146  Pae.  880. 


61.  Where  the  plalntlir  has  filed  a  veri- 
fied complaint,  he  is  entitled  to  have  an  un- 
verified answer  stricken  out  on  motion  and 
a  Judgment  by  default  thereupon  entered, 
or.  In  the  absence  of  an  order  striking  the 
answer  out,  to  a  Judgment  tor  want  of  an 
answer. — Johnson  v,  Dixon  Farms  Co.,  29 
Cal.  App.  52,  165  Pac.  184. 

52.  Conrt  acqnlree  Jarlsdietloa  to  enter 
defanlt— By  service  of  proeeM,  and  does  not 
lose  Jurisdiction  by  neglecting  to  make 
proof  of  such  service  matter  of  record, — 
Hibernia  Sav.  &  L.  Soc.  v.  Matthal.  116  Cal. 
424,  426,  48  Pac.  370;  Slchler  ▼.  Look,  93  Cal. 
600.  29  Pac,  220. 

53.  Damage*  for  trespMS — Entry  of  Jadg- 
ment,  wkeii  erroneona. — Judgment  entered 
by  clerk,  without  any  authority  from  court. 
Is  erroneous  In  action  not  upon  contract, 
but  for  damages  for  trespass,  where  sum- 
mons Issued  upon  complaint  does  not  specify 
any  sum  for  which  Judgment  will  be  en- 
tered, but  states  that  "plaintiff  will  apply 
to  court  for  the  relief  In  said  complaint  de- 
manded."— Shay  V.  Chicago  C.  Co.,  11  Cal. 
649,  652.  44  Pac.  237. 

54.  Eatry  of  formal  defanlt — Not  acces- 
sary.— Court  acquires  Jurisdiction  of  de- 
fendant upon  service  of  summons,  and  fail- 
ure to  appear,  and  may  enter  Judgment  of 
default  without  necessity  for  formal  entry 
of  default  by  clerk. — Hibernia  Sav.  &  L.  Soc. 
V.  Matthal,  116  Cal.  424,  426,  48  Pac.  370. 
See  Drake  v.  Duvenick,  46  Cal.  455. 

55.  Jndcmeat  voM  for  exccaalvc  aiaoaat 
— HotlOB  to  vacate, — Excess  of  power  exer- 
cised by  clerk,  In  entering  Judgment  by  de- 
fault for  an  amount  which  Is  not  ascertain- 
able absolutely  except  by  accounting,  ap- 
pears on  face  of  record  and  renders  Judg- 
ment void,  where  necessity  for  such  ac- 
counting Is  revealed  by  complaint,  and.  so 
appearing,  may  be  reached  by  motion. — 
Crossman  v.  Vlvlenda  W.  Co.',  186  Cal.  571. 
575,  69  Pac.  220. 

M.  Notice — That  plaintiff  woald  "take 
JndarmcBt  .  .  .  for  relief  demanded  In  his 
complaint"  was  In  substance  notice  that 
he  would  "apply  to  court"  for  that  relief — 
this  being  only  lawful  mode  by  which  plain- 
tiff can  take  Judgment. — Clark  v.  Palmer. 
90  Cal.  604,  606,  27  Pac.  876. 

ST.  SnmnMna,  vrltk  proof  of  acrvlcc,  aot 
required  to  be  lied  as  necessary  prerequi- 
site to  exercise  by  court  of  Jurisdiction  to 
enter  Judgment  of  default. — Hibernia  Sav. 
&  L..  Soc.  V.  Matthal.  116  Cal.  124,  426,  48 
Pac.  370.  See  Herman  v.  Santee.  103  Cat. 
519,  42  Am.  St.  Rep.  145.  37  Pac.  509;  Rein- 
hart  v.  Lugo.  86  Cal.  395.  21  Am.  St.  Rep. 
62,  24  Pac.  1089. 

S8.  Valid  Jndgment  by  defaolt — May  be 
rendered  by  a  conrt.  though  no  formal  de- 
fault has  been  entered.  Default  limits  time 
during  which  defendant  may  file  his  answer, 
and  that  time  never  extends  beyond  trial 
and  Judgment. — Herman  v.  Santee.  103  Cal. 
618,  622,  42  Am.  St.  Rep.  145,  87  Pac.  509. 
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89.    Variance  —  Bctwcra  ■nmmona 
JndKBieBt. — Defendant  could  not  tiave  been 

mlaled  or  injured  by  variance  of  sumntona 
from  form  of  worda  prescribed  by  code, 
where  plalntid  applied  to  court  for  hia  re- 
lief-, court  granted  such  relief  aa  was  given, 
and  relief  given  did  not  differ  from  or  ex- 
ceed that  demanded  In  complaint. — Clark  v. 
Palmer,  90  Cal.  604,  607,  27  Pac.  375. 

IV.  DEFAULT— PUBLICATION  OP  SUM- 
MONS—SUBDIVISION 3. 

SO.  PBUIeatlon  of  ranmou — Omlulon  of 
■adavlt. — Juderment  is  not  absolutely  void 
upon  ground  of  Insufficiency  of  affidavit  of 
publication  made  before  entry  and  attached 
to  Juderment  in  Judgment- roll,  which  in- 
sufficiency consisted  In  omission  In  enumer- 
ation of  days  of  publication  of  one  regular 
day  of  Issuance  of  newspaper  In  which  aum- 
moriB  was  published — this  omission  being 
afterwards  supplied  by  second  affidavit 
which  showed  that  publication  was  made 
on  that  day. — Howard  v.  McChesney,  103 
Cal.  536,  637.  37  Pac.  623. 

61.  Same — Pnblicatioa  of  Nuniinon*  which 
ttsilts  notice  that  unless  defendant  appears 
and  answers,  plaintiff  will  apply  to  court 
for  relief  demanded  in  complaint,  does  not 
authorise  clerk  to  enter  default  of  defend- 
ant—People V.  Well,  68  Cal.  253.  SB4. 


8S.  Same— Service  ■yon  BoareaMent  by 

pnblleatloa^^udgment  by  default  against 
defendant  so  served  lias  no  validity  or  effect 
where  he  Is  not  shown  to  possess  property 
within  the  Jurisdiction  of  the  court  upon 
which  such  Judgment  may  operate. — Mer- 
chants' Natl.  Union  v.  Bulsseret,  15  Cal. 
App.  447,  lis  Pac.  6S. 

63.  Service  of  summons  by  publication 
against  a  nonresident,  can  support  a  de- 
fault Judgment  In  rem  alone,  and  not  a  per- 
sonal Judgment. — Merchants'  Natl.  Union  v. 
Bulsseret,  16  Cal.  App.  447,  115  Pac.  68. 

S4.  Penonal  Jndgraent  against  a  nonrenU 
dent  upon  whom  service  of  summons  by 
publication  was  made,  who  has  no  property 
within  the  jurisdiction  ot  the  court,  and 
who  did  not  appear  or  defend,  can  have  no 
validity  or  effect  at  all.— Merchants'  Natl. 
Union  T.  Bulsseret,  15  Cal.  App.  447,  116  Pac. 
68.  See  Anderson  v.  OofC,  72  Cal.  72,  1  Am. 
St.  Rep.  34,  18  Pac.  T3;  Blanc  v.  Paymaster 
Mln.  Co.,  96  Cal.  630,  29  Am.  St.  Rep.  149, 
30  Pac.  765:  Brown  v.  Campbell,  100  Cal.  641. 
38  Am.  St.  Rep.  314,  36  Pac.  433;  De  La 
Montanya  v.  De  La  Montanya,  112  Cal.  101, 
53  Am.  St.  Rep.  165,  32  L.  R.  A.  82.  44  Pac. 
345;  Boring  v.  Pennlmtn.  134  Cal.  514.  66 
Pac.  739;  Pennoyer  v.  Neff,  95  U.  S.  714,  24 

ed.  565,  affirming,  3  Sawy.  274,  Fed.  Cas. 
No.  10,083. 


CHAPTER  ni. 

ISSUES— THE  MODE  OF  TEIAL  AND  POSTPONEMENTS. 

Clerk  must  enter  causes  on  the  calen- 


fi  588.    Issue  defined,  and  the  different  kinds.     S  593. 
^  589.    Issue  of  law,  how  raised. 
S  590.    Issue  of  fact,  how  raised.  $  594. 

I  591.    Isaue  of  law,  how  tried.  §  595. 

I  592.    Issue  of  fact,  how  tried.  When  issues 

both  of  law  and  fact,  the  former  to     g  596. 

be  first  disposed  of. 


dar,  to  remain  until  disposed  of. 
Parties  ma7  bring  issue  to  trial. 
Motion  to  postpone  a  trial  for  absence 

of  testimony,  requisites  of. 
In  cases  of  adjournment  a  partj  may 
have  the  testimony  of  any  witness 
taken. 


§  588.  ISSUE  DEFINED,  AND  THE  DIFFERENT  KINDS.  Issues  arise 
upon  the  pleadings  when  a  fact  or  conclusion  of  law  is  maintained  by  the  one 
party  and  is  controverted  by  the  other.  They  are  of  two  kinds : 

1.  Of  law;  and, 

2.  Of  fact. 

History:  Enacted  March  11,  1872,  founded  upon  1 151  of  Practice 
Act;  amendment  by  Code  Commission.  Act  March  8.  1901,  Stats,  and 
Amdts.  1900-1,  p.  144,  held  unconstitutional,  see  history,  5  5  ante. 


ISSUES— DEFINITION  AND  KINDS. 

1.  Conatruction  of  section — With  sections 

656  and  657,  post. 

2.  Court  can  not  dispense  with  provisions 

of  section. 

3.  Issue — Arises,  when. 

4.  Same — By  implication  of  lav. 

6.  Issue  of  fact — As  to  generally. 
6.  Same  —  Agreed  statement  —  Constrae- 
tion. 
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7-  9.  Same — Stipulation  as  to  evidence. 
10,  II.  Issue  raised  by  pleadings — In  general. 
12.  Orders  ex  parte. 

Aa  to  iMnra  of  fact  aad  how  ralMa,  see, 
post,  S  690  and  note. 

1.  roiiKtrnctloa  of  seetlOB  — With  wc 
tlou  6S8  mm*  WT,  poat^— Operation  of  this 
section  and  sections  6&$,  657,  post,  should 
be  confined  "to  those  cases  In  which  the 
code   has  expressly  authorised  issues  of 
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fact  to  be  framed."— Leach  v.  Pierce,  9S 
Cal.  614,  619,  29  Pac.  236.    See  In  matter  of 

Herteman,  73  Cal.  545.  16  Pac.  121. 

a.  Coart  can  not  diKpeniie  with  provU 
RlonM  of  Ncction  and  sections  589,  590,  poati 
n-ithln  Its  discretion,  yet  such  provisions 
are  not  violated  by  decision  of  appellate 
court  tbat  party,  by  his  conduct  at  trial,  is 
estopped  from  asserting  on  appeal  tor  first 
time  that  facta  found  by  trial  court  are  not 
within  Issues  made  by  pleading. — Ortega  T. 
Cordero,  8S  CaL  211,  228,  26  Pac.  SO' 

S.  !■•««  — Arlsca  whca  fact  or  conclu- 
sion of  law  Is  maintained  by  one  party-  and 
is  controverted  by  the  other. — Harris  T. 
San  Francisco  S.  R.  Co.,  41  Cal.  393.  404. 

4.  Snmc — By  lmplleatl*n  of  law.  upon 
new  matter  In  the  answer  deemed  contro- 
verted by  opposite  party .~RogerB  v.  River- 
side Ii.AJ,  Co.,  112  Cal.  9,  11,  64  Pac.  96. 

5.  laane  of  fact — An  to  Kencrallr- — Such 
an  issue  arises  only  where  a  material  aver- 
ment of  fact  la  made  on  one  side  and  ia 
controverted  upon  the  other,  and  the  re- 
examination referred  to  fn  section  666,  post, 
as  a  new  trial.  Is  where  there  has  been  a 
trial  of  such  an  issue,  and  not  where  there 
was  a  default,  even  In  an  action  for  di- 
vorce where,  under  section  130  Civil  Code, 
proof  of  the  facta  alleged  is  required  before 
granting  the  relief  Bought--<;rackel  v. 
Crackel,  17  CaL  App.  602,  121  Pac.  296. 

«.  Saaic— Avrccd  atatuneat  —  Coaatrne- 
tlaa.— Although  It  la  declared  In  the  agreed 
statement  of  facta  that  plaintiff  has  never 
been  a  resident  of  California,  the  fact  that 
one  !■  not  a  resident  of  a  place  is  In  nowise 
inconsistent  with  his  physical  presence 
there,  Political  Code,  section  52.  To  bring 
the  plaintiff  within  the  exception  of  sec- 
tion 351,  ante,  it  would  have  been  necessary, 
to  show  that  he  was  not  in  fact  within  the 
state  for  periods  aggregating  two  years, 
between  the  accrual  of  a  cause  of  action 
against  him  and  the  commencement  of  the 
action.  The  section  does  not  assume  to  de- 
prive nonreaidenta  of  the  beneflta  of  the 
statute  of  limitations.  What  it  does,  is  to 
exclude  from  computation  the  time  during 
which  any  defendant,  resident  or  nonresi- 
dent, may  have  been  out  of  the  state. — 
Poster  V.  Butler,  164  Cal.  623,  130  Pac.  6,  7. 

T.  Sane  —  Stlpnintloa  n«  to  evidence. — 
Where  the  defendant  agreed,  that  the  evi- 
dence adduced  In  the  trial  of  the  unlawful 
detainer  case  should.  In  so  far  as  the  court 
deemed  It  pertinent  and  applicable,  consti- 
tute the  evidence  In  the  case  to  quiet  title 
—the  parties  being  the  same  in  both  cases 
—the  fact  that  it  also  constituted  a  state- 
ment on  motion  for  a  new  trial  In  the 
other  case  did  not  affect  its  validity  or  use 
as  a  statement  In  the  case  at  bar. — ^UcCann 
V.  McCann,  20  Cal.  App.  664,  129  Pac.  966, 
967. 

6.  The  effect  of  a  stipulation  Is  to  elimi- 
nate from  the  controversy  the  evidence  as 


to  all  the  material  facts  but  the  single  one 
to  which  It  relates.  It  therefore  follows 
that  the  speciflcations  of  the  insufficiency 
of  the  evidence  to  support  other  material 
findings  than  the  one  deduced  from  the 
evidence  resulting  from  such  stipulation, 
can  not  be  considered  or  reviewed  on  ap- 
peal from  an  order  granting  a  motion  for  a 
new  trial. — Conwell  v.  Varain.  20  Cal.  App. 
621,  130  Pac.  23,  26. 

9.  When  opinion  testimony  is  relied  upon 
or  becomes  necessary  in  the  proof  of  a  fact 
which  goes  to  the  very  gist  of  the  main 
point  of  controversy  in  an  action  at  law, 
it  should  never  malte  Us  appearance  in  the. 
record  in  the  highest  garb  known  to  the 
law  and  under  such  circumstances  as  that 
It  may  not  be  rebutted,  if  It  can  be,  or  Its 
accuracy  tested  by  the  methods  usually 
Invoked  for  that  purpose.  Therefore,  no 
such  stipulation  or  agreement  by  counsel 
as  one  placing  a  litigant's  rights  in  a  trial 
at  the  mercy  of  the  ex  parte  opinion  of  any 
person,  should  be  tolerated  in  any  case, 
much  less  one  Involving  valuable  property 
rights,  or,  as  here,  a  large  sum  of  money. 
—Conwell  V.  Varain.  20  CaL  App.  621,  130 ' 
Pac.  23,  26. 

10.  lasoe  rained  by  ylcadlags— In  gca- 

cml. — Where  such  an  action  ia  tried  upon 
the  theory  that  no  issue  was  raised  by  the 
pleadings  as  to  the  sufficiency  and  proper 
execution  by  the  parties  of  the  plans  and 
speclllcatlons,  it  can  not  be  urged  for  the 
first  time  on  appeal  that  the  court  erred  in 
the  receipt  of  evidence  and  In  Its  finding 
that  the  building  was  constructed  and  com- 
pleted In  accordance  with  such  plans  and 
speclflcations. — Cavanaugh  v.  Carpenter,  28 
Cal.  App.  276,  162  Pac.  67. 

11.  An  allegation  In  the  answer,  as  one 
of  the  defendant's  two  separate  defenses  to 
the  action,  that  before  the  plaintiff  was 
ejected  from  the  car  he  "wilfully  and  with- 
out provocation  assaulted,  struck  and  beat 
the  conductor,"  and  that  the  injuries  re- 
ceived were  sustained  during  the  assault 
upon  the  conductor  and  were  inflicted  in 
reasonable  and  necessary  self-defense,  and 
without  the  use  of  excessive  force  In  re- 
sisting that  assault,  does  not  raise  the  issue 
as  to  whether  the  conductor  employed  un- 
necessary force  in  the  ejectment,  and  no 
finding  thereon  Is  required.  The  question 
under  such  allegation  Is  as  to  whether  or 
not  the  conductor  Inflicted  the  Injuries  In 
the  reasonable  and  necessary  defense  of  his 
person  and  without  excessive  force  In  that 
behalf. — Bylenfeldt  v.  United  Railroads,  28 
Cal.  App.  66,  151  Pac.  293. 

12.  Ordcm  ex  parte. — Provisions  of  this 
section  and  sections  656,  667.  post,  do  not 
apply  to  every  order  which  may  be  made  ex 
parte,  or  by  court  on  Its  own  motion,  simply 
because  court  has  permitted  written  objec- 
tions to  be  filed. — Leach  v.  Pierce,  93  Cal. 
e.U,  619,  29  Pac.  236. 
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§  589.  ISSUE  OF  LAW,  HOW  ItAISED.  An  issue  of  law  arises  upon  a 

demurrer  to  the  complaint  or  answer,  or  to  some  part  thereof. 

History:    Enacted  March  11,  1872.  re-enactment  of  S  152  of  Practice 
Act  as  amended  In  1864. 

Am  to  IMVM,  wkw  mmA  httw  arim*  sea,  ante,  |  S88  and  note;  and,  post,  I  690  and  note. 

§  690.    ISSUE  OF  FACT,  HOW  RAISED.  An  issue  of  fact  arises : 

1.  Upon  a  material  aUegation  in  the  complaint  controverted  hy  the  answer ; 

and, 

2.  Upon  new  matters  in  the  answer,  except  an  issue  of  law  is  joined  thereon. 

History:    Bnacted  March  11,  1872,  re-enactment  of  9  153  of  Practice 
Act  as  amended  In  1854. 


ISSUES  OP  FACT— HOW  HAI8ED. 

1.  Allegation  not  controverted. 

2.  Gonatmetion  as  to  faets  admitted. 

3.  Determination  of  issae  of  fact — Verdict 

or  decision. 

4.  PindiogB — Made  only  upon  issues  joined. 

5.  Same — Finding  is  erroneous,  when. 

6,  7.  Issues  of  fact — As  to  upon  which  findings 
are  permitted. 

8.  Same — In  divorce  cause — Not  raised  by 

default. 

9.  Same — In  probate  proceeding. 

■  10.  Seme  —  Manner  in  which  accounts  of 
executor  or  administrator  are  osnally 
made  up. 

11.  Mode  of  reviewing  action  of  court. 

Aa  to  liitinr*  mnt  whea  arise,  see.  ante. 

!  588  and  note. 

1.  Allegation  not  cantrov«ted. — Where 
alleKatlon  of  complaint  Is  not  controverted 
In  answer,  there  is  no  Issue  of  fact  as  to 
such  aUesatlon. — Taeger  v.  Southern  Cal. 
R.  Co..  fi  Cal.  Unrep.  870,  Bl  Pac.  190,  193. 

2.  Conatroetlon  aa  to  facta  adnltted. — ■ 
Instruction  may  be  asked  as  to  facta  ad- 
mitted by  pleadings. — Taeger  v.  Southern 
Cal.  R.  Co.,  B  Cal.  Unrep.  8T0.  Bl  Fac.  190, 
195. 

8.  Dcternlnatlnai  of  laaae  of  fact— la  ver- 
dict or  dcclalon  which  !•  souffht  to  he  set 
aside  when  new  trial  Is  aaked  under  the 
code. — Harris  v.  San  Francisco  8.  R.  Co.,  41 
Cal.  393.  404. 

4.  FladlBsa  — •  Made  oatr  *9ou  laaHca 
Joined. — FlndinEa  of  fact  and  conclusions  of 
law  have  no  proper  place  In  action  to  fore- 
close mortRage,  where  defendant  failed  to 
answer,  and  judgment  was  taken  against 
him  and  decree  of  foreclosure  entered,  as  It 
Is  contemplated  by  our  law  that  findings 
shall  be  made  only  upon  issues  joined  by 
pleadings  under  this  section,  where  decision 
of  court,  following  flndin^a,  is  Judgment. — 
Waller  v.  Weston.  126  Cal.  204.  57  Pac.  892. 

5.  Same — PIndinc  la  crroncona  when  no 
Issue  Is  presented  In  case  on  which  finding 
Is  required,  and  where  it  Is  to  material  a1- 
Itaatlon.  and  against  admissions  contained 
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In  the  pleading,  and  Judgment  following 
conclusion  of  law  from  such  erroneous  find- 
ing will  be  reversed. — Moynlhan  v.  Drobaz, 
124  Cal.  212,  216,  71  Am.  St.  Rep.  48.  56  Pac. 
102fi. 

«.    laanea  of  fact — Am  to  upon  which  llnd- 
are  ycrmitted  or  required,  are  only 
those  specifled  In  this  section. — ^Waller  v. 
Weston,  12B  Cal.  201,  204,  BT  Pac.  802. 

7.  Issue  of  fact  arises  only  where  ma- 
terial averment  of  fact  Is  made  on  one  side 
and  Is  controverted  upon  the  other. — Foley 
V.  Foley.  120  Cal.  S3,  87,  6S  Am.  St.  Rep.  147. 
62  Pac.  122. 

8.  Same— In  divorce  eavae— Not  rnlaed  hy 
dcfimlt. — ^Effect  of  section  180  of  Civil  Code, 
providing  that  no  divorce  can  be  granted 
upon  mere  default  of  defendant,  but  that 
court  shall.  In  all  cases,  require  proof  of 
facts  alleged  before  granting  relief,  does 

not  have  effect  of  raising  "issues  of  fact."  

Foley  v.  Foley.  120  Cal.  33,  37.  65  Am.  St. 
Rep.  147,  52  Pac.  122. 

».  Sane  —  in  probate  proceeding  rai.ied 
where  party  flies  written  opposition  to  ap- 
pointment of  petitioner  for  letters  testa- 
mentary, setting  forth  therein  certain  facta 
alleging  incompetency  of  petitioner  to  re- 
ceive such  appointment,  to  which  petitioner 
filed  written  answer,  denying  facta  so  al- 
leged, regarding  Incompetency,  and  upon 
Issues  thus  presented  trial  was  had  before 
court. — In  matter  of  Bauquler,  88  Cal.  102 
SIS,  2«  Pac.  178,  632. 

10.  Same — Manner  In  which  aceonata  of 
cxecntor  or  admlalatrator  arc  nanaily  made 
op,  and  manner  In  which  objections  thereto 
are  usually  presented,  do  not  conduce  to 
development  of  Issues  such  as  arise  upon 
pleadings   in   civil   actions,   and   to  whicit 

findings  are  required  to  be  responsive.  In 

matter  of  Levlnson,  108  Cal.  460,  465.  4j  pac 
483.  42  Pac.  479.  See  Miller  v.  Lux  100  Cal 
609.  35  Pac.  345,  639. 

11.  Mode  of  reviewing  aetlon  of  cnnrt 
upon  issue  of  fact  is  same,  whether  case  is 
at  law  or  in  equity— there  must  be  motion 
for  new  trial.— Harris  v.  San  Francisco  8 
R.  Co.,  41  Cal.  898.  404. 

Aa  to  new  trial,  see,  post.  I  6S<  and  note. 
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§  601.  ISSUE  OF  LAW,  HOW  TEIED.  An  issae  of  lav  must  be  tried  b7 
the  court,  unless  it  is  referred  upon  consent. 

Enacted  March  11,  1872,  re^actmeat  of  S 164  of  Practice 


Hlitory: 

Act 


TBIAL  OF  ISSUES  OF  LAW. 

1.  Hearing  on  demurrer — Constitates  trial  of 

iune  of  lav. 

2.  Trial — Ib  examination  before  eranpetent 

tribunal. 

1.  Hewrinc  on  dcmnrrer  —  Conatltate* 
trial  •!  iMBc  of  law,  and  plaintiff  Is  not  en- 
titled to  dlemlss  action  as  to  aUesed  cauiea 
of  action  stated  In  amended  complaint, 
where  such  hearlner  on  demurrer  is  had  and 
demnrrer  sustained,  on  ground  that  facts 
were  Inaulllcient  to  constitute  cause  of  ac- 
tion, where  such  dismissal  Is  sought  under 
statute  providing  for  dismissal  of  cause  be- 


fore trial. — Ooldtree  v.  Spreckele,  136  Cal. 
866,  672,  «7  Pao.  1091. 

Ae  to  dlsmlual  of  action  before  trial,  cen- 
erallr,  see,  ante,  j  681  and  note. 

2.  Trial -'la  cxatBtaatloa  before  con- 
pe1«at  tribonal,  according  to  law  of  land, 
of  the  facts  or  law  put  In  Issue  In  case,  for 
purpose  of  determining  such  Issue.  When 
court  hears  and  determines  any  issue  of  fact 
or  of  law,  for  purpose  of  determining  rights 
of  parties,  it  may  be  considered  trial. — 
Ooldtree  v.  Spreckels,  1S6  Cal.  6««,  €69,  67 
Fae.  1091;  quoting  from  Tregambo  T.  Co- 
manche U.  &  M.  Co.,  57  Cal.  SOI. 


§  S92.  ISSUE  OF  FACT.  HOW  TRIED.  WHEN  ISSUES  BOTH  OF  LAW 
AND  FACT,  THE  FORMER  TO  BE  FIRST  DISPOSED  OF.  In  actions  for 
the  recovery  of  specific  real  or  personal  property,  with  or  without  damages, 
or  for  money  claimed  as  due  upon  contract,  or  as  damages  for  breach  of  con- 
tract, or  for  injuries,  an  issue  of  j^ct  must  be  tried  by  a  jury,  unless  a  jury 
trial  is  waived,  or  a  reference  is  ordered,  aa  provided  in  this  code.  Where  in 
these  cases  there  are  issues  both  of  law  and  fact,  the  issue  of  law  must  be  first 
disposed  of.  In  other  cases,  isues  of  fact  must  be  tried  by  the  court,  subject 
to  its  power  to  order  any  such  issue  to  be  tried  by  a  jury,  or  to  be  referred  to 
to  a  referee,  as  provided  in  this  code. 

History:  Enacted  March  11,  1872,  re^nactment  of  { 1S5  of  Practice 
Act;  amendment  approved  March  24.  1874,  Code  Amdts.  1873-4,  pp. 
309.  310. 


TBIAL  OF  ISSUES  OF  FACT. 
L  Is  OSNDUI^  1,  2. 

n.  Causes  Tkiabuc  bt  Ooubt  —  AsnsoR 
VlBDICT,  3-21. 

m  Cadsbs  Tbubu  bt  Jubt,  22-48. 

I  In  OeneeaIi. 

1.  Construction  of  section  —  As  limiting 

right  of  trial  by  jury. 

2.  Same — As  to  amendment  of  1874. 

IL  Causes  Tbiable  by  Ooubt  —  Advisobt 
Vbbbict. 

8.  Causes  of  equitable  eognizanee — FaUe 
solely   within   provisionB   of  last 

dause. 

4.  Same — Action  to  reform  contract. 
6,8.  Same — Proceedings  to  enjoin  interfer- 
ence with  flow  of  water. 

7.  Same — Special   iasues — Submission  to 

jury  in  discretion  of  court. 

8.  Discretion  of  court  in  equitable  ae* 

tions — ^Demand  for  jury. 
ffflO.  Eminent  domain  proceeding — Jnvy  to 
.  aaaeH  damages  and  fix  compensation. 


1487 


11, 12.  Equitable  and  legal  eanaes  joined— 
Bight  to  trial  by  jury. 

13.  Equitable  action — For  foreclosure  of 

lien  of  assessment. 

14.  Fraud— Bight  to  jury  trial 

15.  General  verdict  of  juty — ^Equity  eause. 

16.  Same — Eflfect  of  when  adopted. 

17.  Same — Where  verdict  of  jury  in  equity 

case  does  not  respond  to  all  issues, 

18.  Issues  in  action  in  equity — Should  be 

.tried  by  court. 

19.  Nuisance,  abatement  of — Constitution 

does  not  guarantee  right  to  jury. 

20.  Same — Prayer  for  damages  is  but  inci- 

dent to  relief  sought. 

21.  Verdict — Findings  on  issues  Aot  cov- 

ered by. 

m.  Causes  Tbiable  bt  Jitbt. 

22.  Action  in  ejectment. 

23.  Action  to  quiet  title— Bight  to  jury. 

24.  Action  to  recover  for  damages — For 

personal  injuries — ^Bight  to  trial  by 
jury. 

25.  Same — For  past  trespaaa. 
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26.  Cauae  can  not  be  conaulered  as  tried 

until  decision. 

27.  Condemnation  suits — Jury  to  assess  in- 

juries and  fix  compensation. 

28.  Demand   for  jury  —  Not  necessary, 

when. 

29.  General  verdict  of  jury — Is  conclusive 

on  court. 

30.  Injury  is  not   presumed  —  In  conse- 

quence of  trial  by  jury. 

31.  IsBue  of  law — Raised  by  filing  demur- 

rer to  complaint. 

32.  Joinder  of  legal  and  equitable  rights — 

Eight  to  jury  trial. 

33.  Mode  of  reviving  action  of  court — 

Upon  an  issue  of  fact. 

34.  Order  dismissing  demurrer — Effect  of. 

39.  Party — Bonod  to  know  rules  of  trial 

eourt. 

36.  Plaintiff  ~  Entitled,  as  of  right,  to 
jury. 

87.  Bi^ht  of  eminent  domain — Disregard- 

ing verdict  of  jury  error,  when, 

88.  Bight  to  jury  trial — Not  determined 

entirely  by  form  of  action. 
3B.  Striking  demurrer  from  record — ^Effect 
of. 

40.  Stipulation  for  jury. 

41.  Waiver  of  right  by  both  parties — ^Dis- 

cretion of  court. 

42.  Written  demand  for  jury. 

43.  Same-^Party  not  required  to  repeat  de- 

mand. 

I.    IN  GENERAL. 

1.  Conatrnctlon  of  section— Aa  llmltluK 
right  of  trial  by  Jary. — This  section  limits 
the  right  to  a  Jury  trial  to  common  law 
actions.  A  condemnation  suit  is  a  special 
proceeding  and  not  within  the  classes 
enumerated. — Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  645,  H7  Pac.  238. 

Am  to  riKht  to  trial  by  Jury  Kecnred  beinc 
eommon-law  richt.  see  par.  12,  this  note. 

2.  SaiB^— A«  to  amendment  of  1874  to 
above  section  changed  the  effect  of  the 
section  as  applied  to  condemnation  suits,  so 
that  a  Jury  trial  is  imperative,  If  not 
waived,  only  with  respect  to  the  issue  of 
compensation. — ^Vallejo  &  Northern  R.  R. 
Co.  V.  Reed  Orchard  Co.,  169  Cal.  646,  147 
Pac.  238. 

IL    CAUSES  TRIABLE  BY  COURT— ADVI- 
SORY VERDICT. 

S.  CantieK  of  equitable  coKnlsaBoe— Fail 
aolely  within  provUluna  of  taut  einnsc  of 

this  section. — Warring  v,  Freear,  64  Cal.  54, 
56,  28  Pac.  116;  Learned  v.  Castle,  67  Cal. 
41,  T  Pac.  34;  Bell  v.  Marsh,  80  Cal.  411,  22 
Pac.  170.  See  Reiner  v.  Schroeder,  146  Cal. 
411,  420,  80  Pac.  616. 

4.    Same  —  Action   to  reform  contract. — 

Court  does  not  err  in  refusing  plaintiff 
Jury  trial  in  equity  proceeding  to  reform 


contract,  etc. — Loflua  v.  Fischer,  113  Cal. 
286.  288,  45  Pac.  328.  See  La  Soolete  Fran- 
calse  V.  Selheimer,  57  Cal.  623;  Fish  v.  Ben- 
son, 71  Cal.  428.  12  Pac.  464. 

5.  Same  —  Proceedlnsa  to  enjoin  Inter- 
ference  with  flow  of  water  in  stream,  court 
may  direct  proper  issues  to  be  framed  upon 
pleadings  and  submitted  to  Jury;  verdict  of 
jury  must  respond  to  all  issues  submitted. 
General  verdict  Is  inaufflclent;  special  ver- 
dict is  only  advisory,  and  may  be  set  aside, 
dlsresrarded.    or    adopted.  —  Warring  v. 

*Freear,  64  Cal.  64,  66,  28  Pac.  115. 

6.  Granting  or  refusing  demand  for  Jury 
trial,  in  equity  case.  Is  entirely  within  dis- 
cretion of  court. — Curnow  v.  Happy  Valley 
B.  G.  A  H.  Co.,  68  Cal.  262,  264,  9  Pac.  149. 
See  La  Societe  Prancalse  v.  Selheimer,  67 
Cal.  623. 

T.  Same— Special  lamtca— Snbnilaaloa  to 
Jmry  la  dlacretloa  of  eonrt. — Whether  court 
submits  special  issues  to  Jury  Is  matter 
within  Its  own  discretion. — Schults  v.  Mc- 
Lean. 109  Cal.  437,  444,  42  Pac.  667. 

&  Dtocrctloa  9t  conrt  In  eqaltablo  ne- 
tlona — Demand  for  J»rr  In  equitable  action 
may  be  denied,  and  denial  thereof  does  not 
constitute  error. — Ashton  v.  Hegrgerty,  130 
Cal.  616.  521,  62  Pac.  934. 

».  Eminent  domain  proceed  la  K-^ary  to 
a«»esa  damaKc*  and  dx  compeBaatlou. — The 

rule  Is  that.  In  cases  of  eminent  domain  all 
questions,  except  those  necessary  to  deter- 
mine the  compensation  to  be  made  to  the 
owner  for  his  property  taken  or  damaged, 
are  to  he  determined  by  the  court. — San 
Joaquin  A  Kings  Rirer  Canal  &  Irr.  Co.  v. 
Stevlnson  (Sup.  Ct.),  26  Cal.  App.  286.  147 
Pac.  268. 
See,  also,  pars.  27,  ST,  this  note. 

10.  This  neceesarlly  Includes  among  the 
questions  triable  by  the  court  without  a 
Jury  the  question  whether  the  plaintiff's 
canal  will  unreasonably  waste  the  water  to 
be  condemned,  and  the  quantity  necessary 
for  the  use.  after  allowing  for  unavoidable 
waste;  also  the  question  whether  the  water 
which  the  plaintiff  already  has  acquired  the 
right  to  take  would  be  sufficient  for  Its 
public  use,  If  carried  and  distributed  with- 
out unreasonable  waste. — San  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.  v.  Stevlnson 
(Sup.  Ct.)  26  Cal.  App.  285.  147  Pac.  258. 

11.  Rqultnbic  and  legal  Cannes  Joined  

RlKht  to  trial  by  Jury. — In  a  case  in  which 
the  plaintiff  charges  the  defendants  with 
having  constructed  a  certain  ditch  and  cul- 
vert, the  effect  of  which  was  to  divert 
storm  waters  upon  the  plalntifTs  land  to 
their  Injury,  In  view  of  the  provisions  of 
the  above  section  and  of  section  7  of  Ar- 
ticle I  of  the  constitution"  the  plaintiffs 
were  entftted  lo  a  trial  by  Jury  for  the  as- 
certatnment  and  fixing  of  the  damagof 
which  plaintiffs  had  sustained,  and  the  ver- 
dict of  the  jury  respecting  the  same  if 
binding,  and  can  be  attacked  for  the  pur- 
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pose  of  having  It  set  aside  only  under 
proceedings  properly  Instituted  for  a  new 
trial.— Farrell  v.  City  of  Ontario,  39  CaL 
App.  351.  178  Pac.  740. 

See,  also,  par.  S2,  this  note. 

12.  The  right  of  trial  by  Jury  In  such 
eases  guaranteed  by  the  constitution,  sec- 
tion 7  of  Article  I  Is  the  common-law  right 
existing  in  this  state  prior  to  1850. — Farrell 
V.  City  of  Ontario,  3V  Cal.  App.  351,  178 
Pac.  740.  following  the  doctrine  in  Kopp!- 
ku8  V.  State  Capital  CommlsBion.  16  Cal. 
348,  253;  Cauhape  v.  Security  Sav.  Bank,  127 
Cal.  197,  202,  S9  Pac  K89. 

See,  alao,  par.  1,  this  note. 

IS.  EqRitable  netlon — ^For  foreeloanre  of 
lie«  oC  aiiMeMment, — Court  does  not  err  In 
refusing  demand  for  Jury  trial  where  action 
is  In  equity  for  foreclosure  of  lien  of  as- 
■esBment,  and  Is  not  upon  any  contract 
made  by  defendant  upon  which  there  la  any 
personal  liability;  und  In  such  action  neither 
the  constitution  nor  the  statute  reQulres 
submission  of  issues  to  jury. — Santa  Cruz 
R.  P.  Co.  V.  Bowie.  104  Cal.  286,  288,  37  Pac. 
934.  See  Emery  v.  Bradford.  29  Cal.  76; 
Taylor  v.  Palmer,  31  Cal.  240,  241;  Cassldy 
V.  Sullivan,  64  Cal.  2fi6,  28  Fac.  334. 

14.  Fravd— RIkM  to  J»it  trlat— Courts 
of  law  and  of  equity  both  have,  in  proper 
cases.  Jurisdiction  in  cases  of  fraud,  and 
when  facts  constituting  fraud  and  relief 
sought  as  such  are  cognizable  In  court  of 
law,  parties  are  entitled  to  Jury  trial,  but 
where  case,  as  made  by  pleadings,  involves 
application  of  doctrine  of  equity  and  grant- 
ing of  relief,  which  can  be  obtained  In 
courts  of  equity,  and  not  elsewhere,  parties 
are  not  entitled  to  Jury  trial. — Pish  v.  Ben- 
son, 71  Cal.  428,  486,  12  Pac.  464.  See  La 
Soclete  Francalse  v.  Selhelmer,  67  Cal.  828; 
Jones  T.  Gardner,  67  Cal.  641;  Lorens  r.  Ja- 
cobs, 69  Cal.  262. 

IB.  Geacral  verdict  of  Jnrr— la  equity 
nmmm.  If  insutltcient,  should  be  disregarded, 
and  even  special  verdict  is  only  advisory  to 
court;  It  might  set  aside  or  disregard  or 
adopt  it — ^Warring  v.  Freear,  64  Cal.  54,  66. 
28  Pac.  115;  Brandt  v.  Wheaton,  62  Cal.  4S0; 
stockman  v.  Riverside  li.  &  I.  Co.,  64  CaL 
57,  68,  28  Pac.  116. 

As  to  fladlBKs  om  Isbum  not  covered  by 
tkc  verdict  of  the  Jory,  -see  par.  21,  this 
note. 

Id.  Saoie— BScet  of  when  adopted. — ^Ver- 
dict of  Jury,  in  equity  case,  becomes  equiva- 
lent of  nndlng  by  court,  when  adopted.— 
Warring  v.  Freear.  64  Cal.  64,  66,  28  Pao. 
116. 

17.  flawe— rWhere  verdlet  of  |nry  la 
eqnlty  case  doco  aot  rccpoad  to  all  IsaBes, 

it  becomes  duty  of  court.  If  It  adopts  ver- 
dict so  far  as  It  is  responsive  to  issue,  to 
proceed  and  And  upon  evidence  which  has 
been  given,  and  any  other  which  may  be 
offered  by  parties,  as  to  other  Issues  not 
C.  C.  P.— 94  1 


covered  by  verdict. — Warrlnc  v>  Freear,  64 
Cal.  64,  56,*  28  Pac.  115. 

18.  lesnes  la  actloa  la  e««ltr—- 81io«M  be 
tried  by  conrt  unless  court  sees  fit  to  order 
any  or  all  issues  to  be  submitted  to  Jury. — 
Mclaughlin  V.  Del  Re,  64  Cat.  472.  4fS.  2 
Pac.  244;  Churchill  v.  Baumann,  104  Cal.  869, 
872,  36  Fac.  93,  88  Pac.  43. 

10,  Nnlaance.  abatement  of  —  Coastltii- 
tlon  does  not  imaraatce  risht  to  Jnry. — Con- 
stitution does  not  give  party  right  to  have 
issues  in  action  for  abatement  of  nuisance, 
and  to  recover  damages  sustained  from  its 
maintenance,  tried  by  Jury,  nor  Is  such  ac- 
tion within  those  In  which  legislature  has 
authorised  Jury  trial. — McCarthy  v.  Qaston 
R.  M.  &  H.  Co.,  144  Cal.  542.  546,  78  Pac.  7. 

90.  Same — Pmyer  for  damages  Im  bat  In- 
cident to  relief  aonght  In  action  for  abate- 
ment of  nuisance,  and  such  action  is  prop- 
erly brought  In  court  of  equity,  and  court 
will  determine  all  issues  In  case,  except 
where  It  may  call  In  Jury  and  aak  for  Its 
Judgment  upon  one  or  more  issues  of  fact, 
but  verdict  of  Jury  Is  merely  advisory  In 
such  case,  and  may  be  disregarded  by  court. 
— McCarthy  v.  Gaston  K.  M.  &  M.  Co..  144 
Cal.  542.  546,  78  Pac.  7.  See  Hudson  v. 
Doyle.  6  Cal.  101,  102;  Courtwrlght  v.  Bear 
River  &  A.  W.  &  M.  Co.,  30  Cal.  573,  576; 
McLaughlin  v.  Del  Re,  64  Cal.  472,  474,  2 
Pac.  244;  Sweetser  v.  Dobbins.  65  Cal.  529, 
4  Pac.  S40. 

21.  Verdlet— Find oa  iaanes  not  cov- 
ered hr* — Where  verdict  of  Jury  in  equity 
case  does  not  respond  to  all  Issues,  it  be- 
comes duty  of  court,  if  it  adopts  verdict, 
so  far  as  it  is  responsive  to  issues,  to  pro- 
ceed and  And  upon  evidence  which  has  been 
given,  and  any  other  which  may  be  offered 
by  parties  as  to  other  issues  not  covered 
by  verdict. — Warring  v.  Freear,  64  Cal.  54, 
S6,  28  Pac.  lis.  See  Bates  v.  Gage,  49  Cal. 
126;  Wincate  v.  Ferris,  60  Cal.'  106. 

As  to  vcacral  verdict  of  Jnry  la  cqnlty 
canaco,  see  pars.  16-17,  this  note. 

HI.    CAUSES  TRIABLE  BY  JURY. 

32.  Action  la  cjeetnent.— Right  to  trial 
by  Jury  Is  expressly  given  by  this  section. 
In  case  where  defendant  was  In  possession, 
claiming  adversely  to  plalntifT,  and  where 
obviously  proper  action  to  have  been 
brought  was  what  Is  termed  action  in  eject- 
ment— that  is,  action  "for  recovery  of  speci- 
fic real  property."  Nor  can  plaintiff,  by 
simply  framing  his  complaint  In  particular 
way.  by  seeking  restitution  of  possession 
in  form  of  statutory  action,  under  section 
738,  post,  deprive  defendant  of  Jury  trial 
of  Issues  raised  by  his  answer. — Newman 
V.  Duane.  89  Cal.  597,  598,  27  Pac.  66. 

23.  Action  to  qnlet  tide— Alcbt  to  Jnry. 
— As  to  right  of  jury  trial  in  action  to 
quiet  title,  see  notes  to  section  738,  post; 
also  Davis  v.  Judson,  169  CaL  121,  113  Pac. 
147. 
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84.  AettoM  to  recover  damacca — For  v«r. 
•oaal  lajariea — RIsht  to  trial  by  JnrTW— In 

an  action  for  damaerea  for  personal  injuries 
auatalned  by  helng  ejected  from  a  street- 
car, the  above  section  gives  the  plaintiff 
primarily  the  right  to  a  Jury  trial. — Baird 
V.  Pacific  Electric  Ry.  Co.,  89  Cal.  App.  512, 
179  Pac.  449. 

Stk  Same-^or  pumt  treapaM  la  as  clearly 
legal  remedy  as  any  that  could  be  named, 
and  It  la  action  In  which  party  can  not  be 
deprived  of  Jury  trial,  and  fact  that  plain- 
tiff also  prays  for  Injunction  does  not 
take  away  from  defendant  right  to  have 
real  lasuea  of  fact  tried  by  Jury,  If  he  so 
elects. — Hughes  V.  Dunlap,  91  Cal.  S86,  S88. 
889,  27  Pac  «41. 

86.  Caaae  eaa  not  be  considered  as  tried 
mtll  decision  has  been  made  and  filed,  un- 
less filing  of  decision  has  been  waived.— 
Warring  v.  Freear,  64  Cal.  64,  56,  28  Pac. 
115.    See  Hastings  v.  Haatings,  31  Cal.  95. 

87.  Condemnation  suits— Jnrr  to  asKese 
Injuries  and  tlx  compensation. — The  right 
to  a  trial  by  Jury  In  condemnation  suits  la 
limited  to  the  lasue  of  compenaation,  and  all 
other  Issues  are  to  be  tried  by  the  court, 
and  If  the  court  submita  them  to  a  Jury,  It 
Is  nevertheless  required  to  make  findings 
either  by  adopting  the  verdict  thereon  or 
by  making  findings  in  its  own  language. — 
Vallejo  &  Northern  R.  06.  v.  Reed  Orchard 
Co.,  169  Cal.  S4Bj,  147  Pao.  238. 

See,  also,  pars.  9,  10,  37,  this  note. 

85.  Demand  for  Jnrr  —  Mot  neeessarr 
when. — It  is  not  necessary  that  defendant 
make  demand  for  Jury,  in  action  for  re- 
covery of  possession  of  certain  personal 
property;  this  right  Is  secured  under  pro- 
visions of  this  section,  unless  Jury  trial 
should  be  waived  In  one  of  modes  prescribed 
tn  section  631,  post. — Swaaey  V.  Adair,  88 
Cal.  179,  183,  25  Pac.  1119. 

As  to  Tcfnanl  to  waive  Jnry  constitntInK 
written  demand  for  Jnry,  aee  par.  42,  this 
note. 

20.  General  verdict  of  Jury- copclnslvc 
on  court,  save  only  power  to  set  it  aside 
and  grant  new  trial,  and  no  finding  of  court 
can  add  to  or  take  from  force  of  verdict 
upon  principal  lasuea  tn  case. — Reiner  v. 
Schroeder,  146  Cal.  411,  420,  80  Pac.  517. 

As  to  seneral  verdict  of  Jnrr  tn  cqnlty 
canees.  see  pars.  16-17,  this  note. 

SO.  Injnrr  !■  not  presumed — In  eonae- 
«nence  of  trlnl  by  Jury  instead  of  by  court. 
— Doll  v.  Anderson,  87  Cal.  248,  249;  Bullock 
V.  Consumers'  Xiomber  Co.,  3  Cal.  Unrep, 
609,  31  Pac.  367. 

81.  Issue  of  law— Xnlacd  by  Sllnv  de- 
murrer to  complaint,  which  court  Is  re- 
quired to  decide,  and  before  any  Judgment 
can  be  rendered  against  defendant,  he  has 
right  to  have  this  issue  of  law  decided.  Just 
as  defendant  bas  right  to  have  iaaue  of  fact 
ralaed  In  his  answer  to  complaint  deter- 
mined before  any  Judgment  can   be  ren- 


dered against  him. — ^Winchester  BlacK, 
134  Cal.  185,  127.  66  Pac.  197. 

83,  Joinder  of  lesnl  and  ewiltable  rlBlita 
— Rlarkt  (o  Jury  trlal,r— It  Is  always  for 
Judge,  alttlng  as  chancellor,  to  determine 
whether,  when  certain  rights  are  estab- 
Uahed,  he  will  grant  equitable  remedy 
prayed  for,  or  compel  party  to  be  satisfied 
with  his  legal  remedy;  but  when  asserted 
rights,  upon  which  any  remedy  must  rest, 
are  legal  rights,  and  cognizable  In  court  of 
law,  auch  rights  must  be  determined  ac- 
cording to  methods  of  common-law  courts, 
and  In  such  case  party  can  not  be  deprived 
of  fats  oonstltntlonal  privilege  of  Jury. — 
Hughes  V.  Dunlap,  91  Cal.  38S,  389,  27  Pac. 
642. 

See,  also,  pars.  11,  12,  this  note. 

88.  Ilndc  of  vevlrwins  aetfou  of  court— 
Upon  an  lasuc  »f  ftict  is  the  same  in  this 
state  whether  case  Is  at  law  or  in  equity-~ 
there  must  be  motion  for  new  trial. — 
Thompson  v.  White,  68  Cal.  606,  609. 

As  to  new  trial,  la  Kcneml,  see,  post, 
II  666  et  seq.  and  notes. 

M.  Order  dlatnlaalnv  deaaurrei'  -  Effect 
ott — ^An  order  dismissing  demurrer  must  be 
regarded  with  same  effect  as  equivalent  to 
order  overruling  it. — Winchester  V.  Black. 
134  Cal.  126,  127,  66  Pac.  197.  See  Vol!  v. 
HoIUs,  60  Cal.  569;  Davis  ▼.  Hurgreo,  X25 
Cal.  48,  67  Pac.  684. 

See  par.  39,  this  note. 

86.    Party- Bound  to  know  mlee  of  trlnl 

court  relating  to  calling  of  calendar  and 
setting  causes  for  trial.-' — Busy  v.  Prudom. 
95  Cal.  646.  648,  30  Pac.  798. 

86.  Plaintiff— Entitled,  as  of  right,  to 
Jnry  to  try  Isaue  of  ownership  where  In 
action  he  alleges  ownership  and  right  of 
poasesslon,  and  that  defendant  wrongfully 
ousted  him  of  such  possession,  and  wrong- 
fully withholds  possession;  and  where  de- 
fendant met  these  averments  by  denial  and 
by  assertion  or  title  and  right  of  posses- 
sion In  himself. — Reiner  v.  Schroeder,  146 
Cal.  411,  420,  80  Pa&  617.  See  Donahue  v. 
Helster.  88  Cal.  121,  22  Am.  St.  Rei).  283,  25 
Pac.  1099. 

ST.  RlffM  of  eminent  domain — Dlarcffard- 
IniE  verdict  of  Jnry  error,  when.— Where  ac- 
tion was  brought  to  condemn  lands  for  pur- 
pose of  building  reservoir,  etc.,  and 
question  as  to  whether  taking  was  necea- 
aary  for  public  use  waa  submitted  to  jury, 
who  found  that  at  time  of  commencement 
of  action  It  waa  not  necessary  to  take  such 
land,  and  where  court  afterwards  disre- 
garded verdict  and  found  as  fact  that  it 
was  necessary  to  take  part  of  land;  held 
that  there  Is  no  provision  in  this  section, 
and  section  1266,  post.  Inconsistent  with 
sections  relating  to  eminent  domain,  and 
that  therefore  court  erred  In  disregarding 
and  setting  aside  verdict  and  rendering 
Judgment  on  its  own  findings. — Wilmington 
C.  &  R.  Co.  V.  Domlngues,  60  Cal.  606,  606. 
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Aa  to  rlcht  to  mm4  faaettoa  mt  Surj  im  eoa> 
AcMMittoa  proccedlaca  udw  vower  of 
cMtaeat  dwBatBt  see  para.  9,  10,  27,  thia  note. 

as.  Rlckt  to  Jnrr  trtal— Met  dcterBlncd 
catlr«lr  br  tnrm  of  aettoa  which  plaintiff 
chooses  to  adopt. — Hughes  v,  Dunlap,  SI 
Cal.  SS5,  389,  27  Pac  641. 

Sft.  Strlklas  deaamr  from  rccord>:— Ef- 
fect of. — Court  has  no  more  authority  to 
strike  demurrer  from  record  for  want  of 
appearance  to  sustain  It.  or  to  deprive  de- 
fendant of  right  to  have  It  considered,  than 
It  would  be  authorized  to  strike  answer 
from  flies  and  disregard  Issues  raised  by 
It  In  case  there  should  be  no  appearance  on 
part  of  defendant  at  time  set  for  trial  of 
cause. — Winchester  v.  Black,  134  Cal.  126. 
127,  €6  Pac.  197. 

See  par.  34,  this  note. 

40.  Stipulation  tor  Jurj-. — Where  parties 
In  action  to  quiet  title  expressly  stipulated 
that  Jury  should  try  legal  issues  tendered 
by  answer,  and  that  these  issues  should  be 
determined  by  a  general  verdict  "In  favor  of 
the  plaintiff  or  In  favor  of  the  defendant"; 
held  that  this  was  legitimate  stipulation, 
and  parties,  having  so  submitted  their  case 
to  jury,  losing  party  could  not  repudiate 
verdict:  and  where  verdict  was  returned 
and  disposed  of  legal  Issues  raised  by  an- 
swer, and  as  there  were  no  Issues,  either 
legal  or  equitable,  other  than  those  raised 
by  answer,  verdict  was  conclusive  in  favor 
of  party  in  whose  behalf  it  was  rendered. 


and  further  findings  of  court  were,  under 
circumstances,  unnecessary.  —  Johnson  v. 
HIna  Rica  O.  M.  Co.,  128  Cal.  621.  522.  61 
Pac.  76. 

41.  Waiver  of  riskt  by  botk  parties— 
DUcrctloa  of  eoart. — Where  both  parties 
waived  Jury  trial,  but  court,  against  protest 
and  objection  of  defendant,  called  Jury,  and 
defendant  assigned  action  of  court  as  error, 
held  that  right  of  trial  by  jury  does  not  ex- 
tend so  far  as  to  oblige  Judge  to  try  issues 
of  fact  In  case  at  law,  although  requested 
to  do  so  by  both  parties.  If  he  should  deem 
it  a  proper  case  for  trial  by  Jury;  and  where 
court  submits  questions  of  fact  to  Jury, 
there  is  no  abuse  of  discretion,  aa  he  la 
not  bound  to  determine  facts,  and  is  not 
bound  to  disclose  his  reasons  for  calling  In 
aid  of  Jury. — Bullock  v.  Consumers'  Lum- 
ber Co.,  S  Cal.  UnreP.  609,  31  Pac.  367. 

43.  Wrlttn  deaaad  for  jury  must  be 
held  to  be  continued  refusal  to  waive  right 
thereto.— Swasey  T.  Adair,  88  Cal.  179,  183, 
26  Pac.  1119. 

Aa  to  wbcB  tfeauiad  for  Jary  not  aeees- 
■ary,  see  par.  28,  this  note. 

48.  BaB>e-^*arty  Is  aot  repaired  to  repeat 
dcnaad  for  Jury  after  court  has  once  denied 
application,  and  action  of  court  after  such 
application  In  proceeding  to  try  case  for  re- 
covery of  possession  of  certain  personal 
property,  without  Jury,  is  reversible  error. — 
Swasey  Adair,  88  Cal.  179,  J  83,  26  Pac. 
1119. 


§  693.  CLERK  MUST  ENTEB  CAUSES  ON  THE  CALENDAR.  TO  RE- 
MAIN UNTIL  DISPOSED  OF.  The  clerk  must  enter  causes  upon  the  calendar 
of  the  court  according  to  the  date  of  issue.  Causes  once  placed  on  the  calendar 
must  remain  upon  the  calendar  until  finally  disposed  of;  provided,  that  causes 
may  be  dropped  from  the  calendar  by  consent  of  parties,  and  may  be  again 
restored  upon  notice. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  156  of  Practice 
Act;  amendment  approved  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  5. 


S.  Pasttloa  of  caase  om  calcadar  will  not 
be  changed  to  different  day  from  that  on 
which  set  by  clerk,  whether  upon  stipula- 


tion of  parties,  or  on  motion  of  either 
party,  except  upon  good  cause  shown. — 
Wetmore  v,  San  Francisco,  43  Cal.  37,  38. 


§  594.    PARTIES  MAT  BRING  ISSUE  TO  TRIAL,    Either  party  may  bring 

an  issue  to  trial  or  to  a  hearing,  and  in  the  absence  of  the  adverse  party,  unless 

the  court,  for  good  cause,  otherwise  direct,  may  proceed  with  his  case,  and  take 

a  dismissal  of  the  action,  or  a  verdict  or  judgment,  as  the  case  may  require; 

provided,  however,  if  the  issue  to  be  tried  is  an  issue  of  fact,  proof  must  first 

be  made  to  the  satisfaction  of  the  court  that  the  adverse  party  has  had  five 

days'  notice  of  such  trial. 

History:  Ehiacted  March  11,  1872,  re-enactment  of  }  157  of  Practice 
Act;  amendment  approved  February  14,  1899,  Stats,  and  Amdts.  1899f 
p.  6. 
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BBINGINa  ISSTTES  TO  TBIAL. 

1.  Absence  of  phtintiff  at  trial  —  Jadg- 

ment 

2.  Appearance — "When  deemed  waiver. 

3.  Gonseqaencea  of  dismissal  of  action.-^ 

Because  of  absence  of  plaintiff. 

4-  7.  Construction  of  section — In  general. 
S,  9.  Same — The  purpose  of  section,  is  what. 

10.  Default  of  defendant— Notice  of  trial 

to. 

11.  Failure  to  comply  with  rule  of  court. 

12.  Injury — Necessary  to  entitle  party  to 

relief  upon  ground  of  Burprise. 

13.  Interveners  entitled  to  notice. 

14.  No  notice  of  trial — Judgment  errone- 

ous— Not  void. 
IS,  16.  Notiee  of  trial — In  general. 

17.  Same— Bight  of — Waiver. 

18.  Party — Duty  of  to  appear  at  trial. 

19.  Proceedings    against    party    in  bis 

absence. 

20.  Provisions  of  code  are  complied  with— 

Upon  BDbjeet  of  notiee,  when, 

21.  Prior  to  amendment  of  section — No  no- 

tice of  setting  ease  for  bial  was  re- 
quired 1^  Btaiute. 

22.  Beeital  in  judgment 
28.  Bale  of  trial  court. 

24.  Telegram  to  judge — Demanding  jury 
trial. 

1.  AbacBCc  of  plalBtlfl  at  trial— JadKmnit. 

— Where  plaintiff  fails  to  appear  at  trial,  it 
Is  right  of  defendant,  under  provision  of 
this  section,  to  proceed  with  case,  and  to 
have  Judgment  entered  flnalljr  disposing  of 
case,  and  court  does  not  err  where  no  proofs 
are  offered  hy  plaintiff,  to  enter  Judgment, 
Anally  disposing  of  case. — Clune  v.  Quttzow. 
126  Cal.  21S,  214,  S7  Pac. 

S.  Appearance— Whra  tfecincd  vralver. — 

Appearance  of  guardian  on  day  to  which 
trial  had  been  postponed,  and  objection  to 
then  going  to  trial,  at  which  time  court 
made  order  continuing  trial  for  three  days, 
to  which  later  day  no  objection  was  made 
by  guardian,  constituted  waiver  of  Ave  days 
of  setting  case,  required  by  this  section. — 
Granger  v.  Sheriff,  133  Cal,  416.  419.  65  Pac. 
873. 

S.  ConHcqnencca  of  diamlmtal  of  action— 
Bernii«e  of  abii»n  of  platnttlT.  should  al- 
ways be  considered,  especially  where  any 
reasonable  excuse  is  shown  for  absence,  as 
where  plea  of  statute  of  limitations  could 
be  Interposed  to  new  action;  In  such  case 
dismissal  Is  absolute  destruction  of  plaln- 
tlfTs  right,  and  ao  serious  penalty  should 
not  be  Imposed  unless  due  administration  of 
Justice  clearly  requires  It. — Jaffe  v.  Llllen- 
thal,  101  Cal.  17S,  178,  26  Pac.  636.  ' 

4.  Canatmetlon  of  section— In  general. — 
Where  the  attorney  knew  long  in  advance 
that  the  cause  was  in  fact  set  for  trial  for 
a  certain  date  there  Is  no  necessity  for  giv- 


ing any  formal  notice  such  as  Is  contem- 
plated In  this  section.  It  Is  the  attorney's 
neglect  if  the  client  falls  to  receive  timely 
notice. — Canty  T.  Pierce,  172  Cal.  206,  169 
Pac.  682. 

6.  Where  an  action  la  transferred  to  an- 
other department  of  the  court  before  the 
same  Judge,  an  order  in  that  department 
placing  the  cause  on  the  calendar  for  trial 
on  a  specified  date  Is  in  effect  a  resetting 
of  the  cause  for  trial,  and  if  made  without 
the  knowledge  of  an  Intervener,  a  further 
trial  can  sot  be  had  In  his  absence  without 
giving  him  the  five  da^s'  notice  required  for 
section  694  of  the  Code  of  Civil  Procedure. 
— Hagenkamp  v.  Equitable  Ufe  Assur.  Co., 
29  Cal.  App.  713,  166  Pac.  S20. 

6.  The  provision  of  section  694  of  the 
Code  of  Civil  Procedure  that  either  party 
may  bring  an  Issue  to  trial  provided  that  If 
the  issue  tried  Is .  an  issue  of  fact,  proof 
must  first  be  made  to  the  satisfaction  of 
the  court  that  the' adverse  party  has  had 
Ave  days'  notice  of  such  trial,  has  reference 
only  to  proceedings  taken  against  a  party 
in  bis  absence,  and  has  no  application  to  a 
case  in  which  both  parties  are  represented 
and  present  when  the  case  Is  called  for 
trial. — Handy  v.  Handy,  21  CaL  App.  690, 
161  Pac.  21. 

7.  The  defendant  In  an  action  is  not  en- 
titled to  a  postponement  of  the  trial  on 
the  ground  that  he  had  not  received  a  full 
five  days'  notice  of  the  time  fixed  for  the 
trial,  where  he  Is  present  In  court  when 
the  case  Is  called  and  falls  to  file  any  affi- 
davit setting  forth  the  reasons  why  he  Is 
unable  to  proceed,  or  why  his  witnesses 
were  not  present,  or  who  they  were,  or  what 
they  would  testify  to  If  present. — Handy  v. 
Handy,  31  Cal.  App.  690,  161  Pac.  21. 

8.  Same — ^The  pupoee  of  aeetlon   Is  to 

prevent  the  possibility  of  a  default  being 
taken  against  one  who  by  reason  of  insuffi- 
cient notice  or  no  notice  -at  all  has  been 
unable  to  appear. — Sheldon  v.  Laudwebr. 
159  Cal.  782,  116  Pac.  44. 

9.  This  section  does  not  require  that  a 
party  Intending  to  apply  to  the  court  to 
have  a  day  fixed  for  trial  should  give  no- 
tice of  his  Intended  application  to  the  ad> 
verse  party.  It  only  requires  that  a  five 
days'  notice  of  the  time  set  for  trial  shall 
be  given. — McNeill  v.  Doe.  163  Cat.  338,  341. 
12S  Pac.  3<6. 

10.  Default  of  delcadant— Notice  of  trial 

to.  not  required  by  the  above  section. — Up- 
llnger  v.  Yonkln,  —  Cal.  App.  — ,  190  Pac. 
822. 

11.  Fallnre  to  cttmply  with  mlc  of  coKrt 

requiring  Ave  days'  notice  of  hearing  does 
not  affect  the  Jurisdiction,  and  Judgment 
will  not  be  reversed  therefor  where  It  Is 
clear  that  the  appellant's  rights  were  not 
prejudiced  thereby, — In  re  Los  Angelen 
Trust  Co..  IBS  Cal.  603,  112  Pac.  66. 
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Ab  to  totr  of  wmrtr  to  kmowa  rale*  of 
covrt.  see  pars.  18,  2S,  this  note. 

13.  Injarr — Ncecasarr  to  entltlo  part^  to 
relief  a»OM  croaad  of  mwprlee*  where  trial 
Is  had  In  bis  absence. — ^HeOuIre  v.  Drew, 
83  Cal.  226,  230,  28  Fac.  812.  See  Patterson 
V.  Ely,  19  CaL  28;  Cook  T.  Be  la  Querra,  24 
Cal.  237.  238;  Brooks  v.  Douglass.  22  Cal. 
208. 

15.  latcvveama  entitled  to  notice. — This 

section  applies,  and  the  notice  prescribed 
must  be  ^Iven  to  interveners  as  well  as  the 
original  parties  to  the  action. — Townsend 
V.  Driver,  5  Cal.  App.  B81,  685,  90  Pac.  1081. 
See,  also,  pars.  15,  16,  this  note. 

14.  Ho  notlee  of  trial — Jndsmcnt  erro- 
Been*— Not  void. — ^Where  the  requirements 
of  the  above  section  are  not  complied  with 
by  giving  notice  of  the  date  of  the  trial, 
a  Judgment  rendered  upon  such  a  trial  Is 
merely  erroneous  but  not  void,  and  Is  not 
in  excess  of  the  court's  Jurisdiction. — Up- 
llnger  v.  Tonkin,  —  Cal.  App.  — ,  190  Pac 
822,  folio  wing  the  doctrine  In  Estate  of 
Dean,  149  Cal.  492,  87  Pac.  13. 

18.  Notice  at  trial — In  Kcneral. — An  or- 
der requiring  nonresident  contestants  of  the 
probate  nf  a  will  to  flie  a  bond  for  costs 
under  the  provisions  of  sections  1086  and 
1037,  post,  stays  all  proceedings  under  the 
contest,  Ineludins  trial  pursuant  to  notice 
given,  requiring  a  new  notice  of  trial,  and 
in  the  absence  of  proof  of  such  new  notice, 
as  herein  required,  dismissal  of  the  contest 
upon  the  date  originally  fixed  for  failure  of 
such  nonresident  plaintiffs  to  appear  and 
prosecute  the  contest  Is  erroneous  and  must 
be  reversed.— Estate  of  Dean,  149  Cal.  491, 
87  Pac.  IS. 

Aa  to  aotlee  of  Intervener*  see  par.  13,  this 
note, 

16.  Where  both  parties  are  present  by' 
counsel  and  take  part  In  trial  It  will  be 
presumed  that  notice  of  trial  was  duly 
given,  or  that  trial  was  by  consent. — Wake- 
field V.  Wakefield,  16  Cal.  App.  115,  116  Pac. 
309. 

17.  Sanae— Rlgkt  of  —  Waiver. — The  no- 
tice of  trial  required  by  the  above  section 
is  waived  by  consent  to  the  setting  of  the 
trial  at  a  period  less  than  the  number  of 
days  notice  the  section  requires  to  be  given. 
— Estate  of  Wempe,  185  Cal.  667,  197  Pac. 
494.  following  the  doctrine  in  Sheldon  T. 
I.audwehr,  169  Cal.  778,  116  Pac.  44. 

18.  Party— Duty  of  to  appear  at  trinl. — 
Where' party  had  actual  notice  before  day 
of  trial  that  case  was  set  for  that  date. 


and  also  knew  on  day  before  that  no  further 
postponement  of  trial  would  be  agreed  to 
by  opposing  counsel.  It  was  his  duty  to  have 
either  appear  In  person,  or  by  counsel,  at 
opening  of  court  on  day  of  trial,  and  fall- 
ing to  so  appear  in  person  or  by  attorney, 
he  must  have  known  that  probable  conse- 
quences of  such  failure  would  be  trial  of 
case  In  his  absence. — McQulre  v.  Drew,  83 
Cal.-226,  230,  23  Pac.  312. 

19.  Proeeedlnm  agalniit  party  In  his  ab- 
aenee. — This  section  has  reference  only  to 
proceedings  against  an  absent  party,  and 
not  where  both  parties  are  present  or  rep- 
resented when  the  case  Is  called  for  trial. — 
Sheldon  v.  Laudwehr,  169  Cal.  782,  116  Pac. 
44. 

ao.  Provlalon*  of  rode  are  compiled  with 
— Upon  sabieet  of  notice,  when  Judgment 
recites  that  satisfactory  evidence  was  be- 
fore court  that  defendant  was  notified  more 
than  five  days  prior  to  trial  of  cause  that 
same  was  set  lor  trial  on  day  mentioned. — 
Johnston  v.  Collins.  146  Cal.  212,  214,  79  Pac. 
870. 

n.  Prior  to  anteadaBSBt  of  section — No 
notlee  of  seltlas  eaee  for  trial  was  reqnired 

by  etatnte. — Parties  to  action,  and  their 
attorneys,  whether  residents  or  nonresidents 
of  county  where  case  was  pending,  must 
watch  its  progress,  and  were  charged  with 
notice  of  time  set  for  Its  trial. — Dusy  v. 
Frudom,  95  Cal.  646,  648,  30  Pac.  798;  Bell 
v.  Peck,  104  Cal.  35,  38,  37  Pac.  766.  See 
Eltzroth  V.  Ryan,  91  Cal.  684,  S87,  27  Pac. 
932. 

22.  Recital  la  Jndgment  that  motion  to 
dissolve  attachment  was  heard  on  certain 
day,  and  that  counsel  for  both  parties 
agreed  on  that  day.  In  open  court,  that  case 
should  be  peremptorily  set  for  trial,  upon 
decision  of  motion  to  dissolve  attachment, 
and  was  so  set,  is  conclusive  as  against 
counsel's  statement  conflicting  therewith, 
as  to  whether  full  notice  required  by  stat- 
ute was  given. — Bodley  v.  Lyons,  129  Cal. 
681,  686,  62  Pac.  313. 

SS.  Rale  of  trial  conrt  as  to  reasonable 
notice  of  time  fixed  for  trial  can  not  he 
considered  by  appellate  court,  where  the 
same  Is  no  part  of  record  in  case. — John- 
ston V.  Collins,  146  Cal.  212,  214,  79  Pac.  870. 

34.  Tvlegram  to  Jadge — Deasaadlng  Jary 
trial,  sent  day  before  trial,  would  not  pre- 
vent court  from  dispensing  with  jury,  where 
party  making  such  demand  fails  to  appear 
in  person  or  by  counsel  at  trial. — McOulre 
T.  Drew,  88  Cal.  225,  231,  23  Pac.  312. 
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§  S96.  MOTION  TO  POSTPONE  TBIAL  FOR  ABSENCE  OF  TESTOIONT, 
REQUISITES  OF.  A  motion  to  postpone  a  trial  on  the  ground  of  the  absence 
of  evidence  can  only  be  made  upon  affidavit  showing  the  materiality  of  the 
evidence  expected  to  be  obtained,  and  that  due  diligence  has  been  used  to 

procure  it. 

A  trial  shall  be  postponed  when  it  appears  to  the  court  that  the  attorney  of 
record,  party,  or  principal  witness  is  actually  engaged  in  attendance  upon  a- 
aession  of  the  legislature  of  this  state  as  a  member  thereof. 

The  court  may  require  the  moving  party,  where  application  is  made  on 
account  of  the  absence  of  a  material  witness,  to  state  upon  affidavit  the  evidence 
which  he  expects  to  obtain;  and  if  the  adverse  party  thereupon  admits  that 
such  evidence  would  be  given,  and  that  it  be  considered  as  actually  given  on 
the  trial,  or  offered  and  overruled  as  improper,  the  trial  must  not  be  postponed. 

In  actions  involving  the  title  to  mining  daima,  or  involving  trespass  for 
damage  upon  mining  claims,  if  it  be  made  to  appear  to  the  satisfaction  of  the 
court  that,  in  order  that  justice  may  be  done  and  the  action  fairly  tried  on  its 
merits,  it  is  necessary  that  further  developments  should  be  made,  underground 
or  upon  the  surface  of  the  mining  claims  involved  in  said  action,  the  court 
shall  grant  the  postponement  of  the  trial  of  the  action,  giving  the  party  a  rea- 
sonable time  in  which  to  prepare  for  trial  and  to  do  said  development  work. 

History;    Enacted  March  11>  1872;  amendment  approved  March  2, 
1880,  Code  Amdts.  1880  <C.  C.  P.  pt),  p.  1;  May  t,  1911,  Stats,  and 

AmdtB.  1911,  p.  1448. 

MOTION  FOB  POSTPONEMENT, 

1.  Absenee  of  counsel — (Sranting  or  ieft»- 

ing  eontinuance. 

2.  Same— Same— Aasoeiate  eonnseL 

3.  Absence  of  defendant— As  ground  of 

continuance. 

4.  Same — Snffieiencj  of  showing, 

5.  Same— When  properly  denied. 

6.  Absence  of  witness  as  gronnd — In  gen- 

eral. 

7- 10.  Same  —  Affidavit  to  procure  —  Suffi- 
ciency of. 

11,12.  Same  —  Continoanee  can  be  made  on 
ground  of  absence  of  evidence. 
13.  Same— No  abuse  of  discretion. 

14, 15.  Same  —  Provimon  in  statute  not  im- 
perative, when. 

16.  Applicability  of  section- To  criminal 

proceedings. 

17.  Continuance — As  to  generally. 

18.  Same— Absence  of  party. 

19.  Same — Same — Absence  of  party  who  is 

also  witness. 
20-  22.  Same — Absence  of  witnesses. 

23.  Same — Same — Condition. 
24,  25.  Same — Abuse  of  discretion. 

26.  Same — To  permit  amendment  to  com- 

plaint. 

27.  Same — To  procure  evidence. 
28  29.  Same— Same — Of  insanity  of  accused. 


MM 


30.  Costs — May  be  imposed  as  condition 

for  continuance. 

31.  Qranting  or  refusing  continuance  — 

Discretion  of  court. 

32.  Illness  of  defendant — Motion  made  for 

continuance  on  gronnd  of. 

33.  Intention  of  code. 

34.  Jurisdiction  to  hear  and  determine 

cause. 

36.  Merits  of  defense— Affidavit  used  on 
application  for  continuance. 

36.  Befusal  of  continuance — Held  proper, 

when. 

37.  Service  of  process — On  parties  to  cross- 

complaint. 

1.  Abaeace  of  couaael — GrantliK  or  re- 
fnalns  coatlanaace  on  ground  of  counsel 
being  absent,  is  a  matter  which  rests 
largely,  if  not  wholly.  In  the  discretion  of 
the  trial  court. — Kern  VaUey  Bank  Ches- 
ter, 66  Cal.  4961. 

2.  Same  —  Same  —  Aacoclate  eoanael. — 

Same  rule  applies  as  to  absence  of  associate 
counsel. — Peachy  Witter,  181  CaL  316, 
3 IS,  68  Pac.  468. 

S.  Absence  of  defendant — As  vronad  of 
coatlanaacc. — It  was  not  error  to  refuse  to 
postpone  the  trial  because  of  absence  of  a 
defendant  through  Illness  when  no  relief 
was  asked  against  such  defendant  and  coun- 
sel had  stated  to  the  court  that  the  pur- 
pose of  her  being  present  was  to  give  evi- 
dence upon  the  question  of  fraud,  which 
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was  not  before  the  court  on  the  ieeues 
raised  by  the  pleadings. — Oreenlee  t.  Irfts 
Anseles  Trust  etc.  ^ank,  171  Cal.  871,  1S8 
Pac.  S83. 

4.  Some— SnfR den cy  of  sIiowIbs* — It  Is 
an  abuse  of  discretion  to  refuse  a  continu- 
ance on  the  ground  of  the  absence  of  the 
defendant,  where  It  is  shown  by  the  state- 
ment of  the  plalntlfTs  counsel  that  no 
previous  continuance  has  been  requested 
and  that  the  cause  has  been  on  the  calen- 
dar for  two  years,  and  by  the  uncontra- 
dicted affidavit  of  counsel  for  the  defendant 
that  the  defendant,  who  Is  the  only  witness 
to  prove  his  defense,  Is  ill,  and.  In  search  of 
health,  has  Journeyed  to  Gurope,  from 
whence  he  will  return  In  two  months;  there 
being  no  Intimation  that  the  motion  is  not 
made  in  good  faith,  nor  any  showing  that 
the  plaintiff  will  be  Injured  or  prejudiced 
by  the  delay. — Betta  Spring  Co.  v.  Jardine 
Machinery  Co„  88  CaL  App.  70S,  181  Pac 
667. 

5.  Saote— -When  properly  -denied.^ — The 
court  committed  no  abuse  of  Its  discretion 
tn  denying  the  defendant's  last  application 
for  a  continuance  of  the  hearing  of  his  mo- 
tion for  a  new  trial,  where  It  bad  already 
granted  three  continuances  of  the  motion, 
the  last  of  which  took  the  matter  up  to 
within  one  day  of  the  time  which  the  court 
could  have  granted  the  defendant  under  the 
provisions  of  section  1191  of  the  Penal  Code 
without  nullifying  the  verdict. — People  v. 
Wing,  88  Cal.  App.  M,  U.  187  Pac  47,  48. 

8.    Afeseme  mt  witwesa  mm  groud— !■  mmm- 

cml. — ^Wbere  the  attorney  for  the  defend- 
ant in  an  action  agreed  with  the  plalntlfTa 
attorney  that  the  case  should  be  set  down 
for  trial  on  the  second  day  following,  upon 
the  express  condition  that  the  trial  should 
not  proceed  at  that  time  unless  he  was  able 
to  procure  the  attendance  of  a  certain  wit- 
ness, and  on  the  date  eet  it  Is  shown  that  by 
reason  of  distance  and  the  means  of  travel, 
and  because  of  business  engagements.  It  Is 
impossible  to  have  the  witness  present,  and 
that  the  plaintiffs  counsel  on  the  day  pre- 
vious was  Informed  of  such  fact  and  con- 
sented to  a  continuance  to  a  later  date, 
which,  however,  was  not  approved  by  the 
court.  It  is  an  abuse  of  discretion  to  refuse 
the  application  of  the  defendant  for  a  post- 
ponement of  the  trial. — Swayne  v.  Wells- 
Russell  A  Co.,  169  Cal.  204,  146  Pac.  686. 

As  to  poslponcmeBt  of  trial  tor  abseace 
of  wltacNs  from  state  where  the  eoastKo- 
lloaal  gnaranty  of  a  speedy  trial  is  Im  ques- 
tion. Bee  Kerr's  Cyc  Penal  Code,  8d  ed., 
I  13S2  and  note. 

7.  Suae  —  AlBdaTtt  tm  procnre— SnS- 
rleney  «t< — Affidavit  for  continuance  on 
ground  of  absence  of  witness,  mast  show 
what  la  expected  to  be  proved  by  such 
witneaa. — Kern  Valley  Bank  v.  Cheater,  65 
Cal.  48,  61* 


8.  Insufficient  where  It  does  not  show 
materiality  of  evidence  which  defendant  ex- 
pected to  obtain,  or  that  due  diligence  had 
been  used  to  procure  It. — Kern  Valley  Bank 
V.  Chester,  65  Cal.  4»,  fil. 

9.  a'  court  does  not  abuse  Us  discretion 
in  refusing  to  postpone  a  trial  on  the 
ground  that  the  defendant's  principal  wit- 
ness has  been  misinformed  as  to  the  date  of 
the  trial,  and  his  present  whereabouts  are 
unknown,  if  the  only  showing  In  support  of 
the  application  for  postponement  Is  the 
affidavit  of  the  defendant's  attorney,  which 
does  not  show  that  any  effort  has  been  made 
to  have  the  witness  correctly  informed,  or 
how  or  why  he  was  misinformed,  or  what  he 
will  testify  to  if  present,  or  that  his  testi- 
mony will  be  material,  or  that  any  effort 
has  been  made  to  secure  his  presence  or  to 
take  his  deposition,  or  that  his  presence 
can  be  secured  If  the  trial  Is  postponed. — 
Watson  V.  Columbia  Baaln  Dev.  Co.,  88  Cal. 
App.  666,  186  Pac  511. 

10.  It  la  not  auffident  for  the  defendant 
to  aver  In  his  affidavit  that  he  used  due 
diligence,  or  that  the  witness  in  question  Is 
the  only  witness  that  the  defendant  has  to 
support  the  denial  of  the  claim  of  the  plain- 
tiff; facts  should  be  set  out  from  which  the 
court  may  draw  the  conclusion  that  defend- 
ant has  brought  himself  within  the  reason- 
able requirement  of  the  law. — Watson  v. 
Columbia  Basin  Dev.  Co.,  82  Cal.  App.  660, 
186  Pac.  Sll. 

11.  Same— CoDt Ian ancc  caa  be  made  oa 
■rron«  of  abscaee  of  evMeaec  only  upon 
affidavit  showing  materiality  of  evidence 
expected  to  be  obtained,  and  that  due  dili- 
gence has  been  made  to  obtain  It. — Storch 
V.  HcCaln,  86  Cal.  804.  307,  84  Pac  6S». 

Am  to  eoBtlBHaaee,  see  para.  17-89,  this 
note. 

18.  For  circumstances  excuaing  absence 
of  defendant  and  his  witnesses,  sufficient  to 
entitle  to  continuance,  sea  Ught  v.  Rich- 
ardson, 8  Cal.  Unrep.  476,  31  Pac.  1123,  1124. 

1&  Same— Ma  abase  oi  Mmtrmtinu  Is  com- 
mitted In  denying  the  motion  of  the  de- 
fendant for  a  continuance  for  the  purpose 
of  procuring  evidence,  where  the  affidavits 
on  which  the  motion  Is  based  do  not  state 
facts  which  furnish  any  definite  and  satis- 
factory assurance  that  the  witnesses  named 
therein  could  or  would  be  procured  at  a 
later  time  If  the  continuance  were  granted. 
—People  V.  Kllfoll,  20  Cal.  App.  Dec  608 
148  Pac.  812. 

As  to  applicability  of  Hectlon  to  crfmlaal 
IrlaU.  see  pars.  16,  27-29,  this  note. 

14.  Same — Provision  tn  »fetate  not  Itn'- 
peratlve.  when. — Requirement  that  court 
may  require  moving  party,  where  applica- 
tion Is  made  on  account  of  absence  of 
material  witness,  to  state  upon  affidavit,  evi- 
dence which  he  expects  to  obtain,  is  not  'im- 
perative, and  should  not  be  required  of 
counsel  In  making  affidavit  for  continuance. 
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When  he  can  not  have  aid  of  hia  client,  tf 
abaence  of  client  Is  excusable. — ^Llgrht  t. 
Bichardeon,  8  Cal.  Unrep.  475,  SI  Fac.  I1S3, 
U24. 

15.  Refusal  of  continuance  on  account  of 
absence  of  plaintiff's  witnesses  Is  not  erro- 
neous where  defendant  makes  admission  as 
to  evidence  of  absent  witnesses  which  is 
contemplated  by  this  section,  and  affidavit 
contalnlns  all  that  was  proposed  to  be 
proved  by  them  was  admitted  In  evidence  at 
trial,  upon  plaintiff's  offer. — Loftus  v.  Fis- 
cher, 113  Cal.  286.  287,  45  Pac  328. 

Ifl.  ApplieabllltT  of  section — To  criminal 
proeecdlngn  and  continuances  of  trials 
therein,  doubted,  in  view  of  nectlon  1052, 
Penal  Code. — People  v.  Goldenson,  78  Cal. 
328.  342,  19  Pac.  161. 

See  par.  13,  this  note. 

17.  CoBtlnnaaec — As  to  cencrallr- — The 

granting  or  refusing  of  a  continuance  Is 
uaually  a  matter  largely  within  the  discre- 
tion of  the  trial  court. — Marcuccl  v.  Vo- 
wlnckel,  164  Cal.  693,  ISO  Pac.  430,  431. 

18.  Same — Absence  of  party. — It  Is  not  an 
I          abuse  of  discretion  to  refuse   to  postpone 

the  trial  on  account  of  the  absence  of  the 
plaintiff,  where  there  is  nothing  in  the  affi- 
davits in  support  of  the  motion,  indicating 
that  he  would  be  able  to  appear  at  a  later 
date.— Beclcman  v.  Waters,  161  Cal.  588,  119 
Pac.  922. 

19.  Same— Same— Absence  of  mmrtr  who 
IM  also  witness. — Strengthens  the  showing 
In  support  of  application,  but  does  not  com- 
pel the  court  to  ffrant  the  same. — Sheldon 
V.  tAudwehr,  1S»  Cat.  780,  IIS  Pac.  44. 

as.  Same— Abaeaec  of  witiiewea. — Appll' 
cation  addressed  to  discretion  of  court  and 
order  will  not  be  reversed  except  for  abuse. 
— Sheldon  I<audwehr,  IBS  Cal.  780.  118 
Pac.  44. 

SL  Good  or  bad  faith  of  application  Is 
one  of  the  circumstances  affecting  the 
court's  action. — Sheldon  v.  Laudwehr,  169 
Cal.  780,  116  Pac.  44. 

28,  Where  counsel  knew  before  entering 
upon  the  trial  that  the  witness  was  absent 
and  "had  suspicions"  that  he  would  not  be 
present  at  the  trial,  it  was  not  error  to  re- 
fuse a  continuance  on  that  account,  particu- 
larly as  It  appeared  that  the  evidence,  if 
the  witness  were  present  and  testifying, 
would  be  cumulative. — Hawley  v.  Los  An- 
geles Creamery  Co.,  16  Cal.  App.  54.  llfi 
Pac.  84. 

2S.  Same  —  Same  —  Cob dit Ion. — Where  It 
appeared  that  the  security  of  the  plaintiff 
would  be  endangered  by  postponement  on 
motion  of  defendant.  It  was  not  abuse  of 
discretion  to  refuse  the  motion  except  upon 
condition  which  would  meet  the  objection. 
— Sheldon  v,  Z^udwehr,  159  Cal.  780,  115 
Pac.  44. 

M.  Same— AkWM  of  Aacretlw  In  the  de- 
nial of  a  continuance  must  be  shown,  to 


Justify  a  reversal  of  the  Judgment  because 
of  a  ruling  on  such  matters. — ^Marcuccl  v. 
Vowlnckel,  154  Cal.  698.  1S«  Pac.  4S0,  431. 

26.  Where  plaintiff  asked  the  court  to 
continue  the  trial  from  the  afternoon  of  the 
last  day  thereof  until  the  following  morn- 
ing, to  give  the  plaintiffs  an  opportunity  to 
procure  the  attendance  of  three  additional 
witnesses  to  teetlfy  on  behalf  of  the  plain- 
tiffs, but  the  record  does  not  show  at  what 
time  In  the  afternoon  this  refusal  occurred, 
nor  was  any  showing  of  any  diligence  what- 
ever made  In  support  of  the  application  for 
the  continuance,  no  affidavit  was  made,  or 
proposed  to  be  made,  it  was  not  shown  that 
any  aubpcena  bad  been  Issued  or  served  on 
the  proposed  witnesses,  or  that  they  had 
promised  to  attend  then,  or  at  any  other 
time,  or  that  they  would.  If  examined,  tes- 
tify to  any  material  fact,  or  that  they  knew 
anything  about  the  facts  of  the  case,  or 
what  counsel  expected  to  prove  by  them, 
their  names  were  not  stated,  but  even  then 
the  court  offered  to  delay  the  VroceedlnRs 
half  an  hour  to  enable  plaintiffs  to  procure 
their  attendance,  but  their  counsel  stated 
that  the  office  hours  of  the  witnesses  were 
such  that  he  could  not  procure  their  pres- 
ence on  that  day,  but  be  did  not  state 
where  they  resided,  It  can  not  be  held  that 
It  was  an  abuse  of  discretion  to  refuse  such 
continuance. — ^Marcuccl  v.  Vowlnckel,  164 
Cal.  693,  130  Pac.  430,  431. 

26.  Same— To  permit  amendment  to  com- 
plaint.— Where  motion  for  continuance  was 
made,  on  day  set  for  trial,  on  ground  that  It 
would  be  required  to  file  amended  com- 
plaint, and  that  until  such  amended  com- 
plaint was  filed  and  Issue  Joined  thereon, 
case  could  not  be  tried;  held  that  court  was 
Justified  in  refusing  continuance.  In  view  of 
fact  that  case  had  been  twice  tried,  and 
that  at  time  motion  was  made  court  was 
not  informed  of  nature  of  amendment  that 
plaintiff  desired  to  make  to  complaint,  or 
that  he  was  unable  to  establish  under  plead- 
ings on  (lie.  averments  that  they  might  in- 
clude In  such  amended  complaint. — Schultz 
V.  McLean,  109  Cal.  437,  443,  42  Pac.  667. 

27.  Same— To  procure  cTldence. — No  Abuse 

of  discretion  Is  committed  In  denying 
the  motion  of  the  defendant  for  a  con- 
tinuance for  the  purpose  of  procuring  evi- 
dence, where  the  affidavits  on  which  the 
motion  Is  based  do  not  state  facts  which 
furnish  any  definite  and  satisfactory  assur- 
ance that  the  witnesses  named  therein  could 
or  would  be  procured  at  a  later  time  If  the 
continuance  were  granted. — People  v.  KlI- 
toll,  27  Cal.  App.  29,  148  Pac.  812. 

K  Same— Same— Of  inaaalty  of  acciucd. 

— An  application  for  the  postponement  of  a 
criminal  trial  to  enable  the  defendant  to  ob- 
tain evidence  relating  to  his  alleged  insan- 
ity Is  properly  denied.  In  the  absence  of  any 
showing  of  the  exercise  of  any  diligence  in 
searching  for  evidence,  or  the  abllltv  to 
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procure  It  If  the  continuance  were  granted. 
—People  T.  Loomis.  170  Cal.  347.  149  Pac. 
fiSl. 

29.  The  question  as  to  whether  or  not  the 
statements  contained  In  the  affidavit  offered 
In  support  of  the  motion  for  a  continuance 
are  of  such  a  character  as  to  raise  a  doubt 
of  the  defendant's  sanity  at  the  time  of 
trial,  and  to  cause  the  court  to  suspend  the 
proceedinKS  and  call  ft  jury  to  determine 
the  preaent  aanlty  of  the  defendant,  is  a 
matter  addressed  to  the  discretion  of  the 
trial  court,  whose  decision  must  he  upheld 
in  the  absence  of  a  showins  that  such  dis- 
cretion has  been  abused. — People  v.  lA>oml8, 
170  Cal.  347,  149  Pac.  681. 

30.  Casta— Hay  be  Imposed  as  eoMdlHon 
tor  coatlHHftBce  of  trial  of  action.— -Pomeroy 
v.  Bell,  118  Cal.  63&,  638,  60  Pac  682. 

31.  GnuitliiV  er  refosln*  eontlnaancc — 
DlMcrrtton  of  conrt. — GrantinK  or  refusing 
continuance  on  account  of  absence  of  coun- 
sel Is  matter  which  rests  largely.  If  not 
wholly,  in  discretion  of  court. — Kern  Talley 
Bank  V.  Chester,  65  Cal.  49,  61. 

aa.  IllBCsa  of  def — MotiM  Made 
tor  eoMllaaance  on  gTonnA  of  illness  of  de- 
fendant and  consequent  neglect  to  attend 
trial,  held  under  circumstances  of  case  suffi- 
cient to  entitle  to  continuance,  and  that 
court  erred  In  refusing  such  continuance — 
there  being  nothing  in  affidavits  filed  on 
behalf  of  plaintiff  tending  to  contradict 
statements  of  defendant,  or  to  raise  suspi- 
cion as  to  its  good  faith,  or  as  to  good 
faith  of  application  for  continuance. — More- 
house V.  Morehouse.  186  Cal.  3S2.  384,  68 
Pac.  976.  See  Jaffe  T.  Ullenthal,  101  Cal. 
175,  178.  8S  Pac.  686. 


33.  Intention  of  code,  while  protecting 
court  from  imposition  and  unnecessary  de- 
lays. Is  to  secure  reasonable  opportunity  to 
litigants  to  try  their  cases  on  merits,  to 
end  that  Justice  may -be  done;  and  while  no 
definite  rule  can  be  laid  down,  embracing 
all  different  circumstances  under  which 
continuances  should  be  granted,  spirit  and 
Intention  of  code  should  always  be  borne  in 
mind. — Light  v.  Richardson,  3  Cal.  Unrep. 
475.  31  Pac.  1123,  1124. 

34.  JnriMliellon  to  hear  and  determine 
caiiMe  or  proceeding  involves  power  to  post- 
pone hearing,  for  good  cause,  unless  pro- 
hibited by  positive  law. — Curtis  v.  Under- 
wood, 101  Cal.  661,  669,  36  Pac.  110. 

30.  Merits  of  defense — Affidavit  used  •« 
appllention  tor  centinHsnce  is  Insumclent 
which  entirely  falls  to  show  diligence  and 
merits  of  defense. — Harloe  v.  Lambie.  132 
Cal.  133,  186,  64  Pac.  88. 

30.  Kcfiianl  of  eontlaiuiBee— Held  proper 
vrhea  application  was  made  on  day  set  for 
trial  on  ground  of  absence  of  witness,  where 
statement  In  affidavit  showed  that  address 
of  witness  was  unknown.  It  appearing  that 
cause  had  been  set  for  more  than  two 
months  previously,  and  that  defendant  had 
not  made  any  effort  to  secure  testimony  of 
such  witness. — Tompkins  v.  Montgomery, 
123  Cal.  219,  222.  56  Pac.  997. 

37.  Service  of  process  —  On  parties  to 
crosB-complnlnt.  —  Where  continuance  is 
asked  on  ground  that  necessary  parties  to 
cross-complaint  have  not  been  served  with 
process,  held  properly  refused  for  reason 
that  where  such  parties  had  already  been 
served  with  summons,  there  was  no  neces- 
sity for  serving  process  upon  cross-com- 
plaint.— Rodgers  v.  Parker,  136  Cal.  313,  316. 
«8  Pac.  975. 


§  506.  IN  CASES  OF  ADJOURNMENT  A  PARTY  UAT  HAVE  THE  TE8- 
TIMONY  OP  ANY  WITNESS  TAKEN;  The  party  obtaining  a  postponement 

of  a  trial  in  any  court  of  record  must,  if  required  by  the  adverse  party,  con- 
sent that  the  testimony  of  any  witness  of  such  adverse  party,  who  is  in  attend- 
ance, be  then  taken  by  deposition  before  a  judge  or  clerk  of  the  court  in 
which  the  case  is  pending,  or  before  such  notary  public  as  the  court  may  indi- 
cate, which  must  accordingly  be  done ;  and  the  testimony  so  taken  may  be  read 
on  the  trial,  with  the  same  effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  664  of  Practice 


Act. 


ADJOtntNMENT  TO  TAKE  DEPOSITION. 

1.  Deposition — How  required  to  be  taken. 

2.  Tianseript  of  testimony — When  insnffieient 

as  deposition. 

1.    Deposition— How  required  to  be  taken. 

— A  deposition  must  be  taken  in  manner 
prescribed  by  code,  when  made  valid  con- 
dition to  continuance. — Thomas  T.  Black, 
84  Cal.  221,  226,  23  Pac  1037. 

1497 


3.  Transcript  of  teatlmony— When  Insnf' 
0clent  as  deposition. — The  transcript  of 
testimony  lacks  essential  elements  of  depo- 
sition as  defined  In  code,  where  not  certified 
or  authenticated  In  any  way  whatever,  and 
witnesses  had  no  opportunity  to  correct  It. 
— Thomas  T.  Black,  84  Cal.  221,  225.  23  Pac. 
1037. 
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JURY— CORHATION  OF— HOW  DBAWM.  [Pt.  U.  Tit.  THI. 


CHARTER  IV. 

TEIAL  BY  JUEY. 

Aitiele  t.  Fobhation  of  Jubt,  ||  600-604. 

IL   Conduct  or  the  Trial,  H  607-61(K 
UL   Tax  Vkbdioi,  SS  624-628. 


ARTICOIL 
70BMATION  OF  JUBT. 


S  600.    Jury,  how  drawn. 
(601.   Cballenges.    Each  partjr  entitled  to 
four  pezemptory  eballengeB. 


i  60S.    Qroandfl  of  ebAllenge. 

1 603.  Ghallengee,  how  tried. 

1 604.  JoTj  to  be  sworn. 


Jarr  tTimi — ^Aa  te  onAiet  of.  lee,  poat, 

S  607  and  note. 

Same~-EIxcBivttoui  cxeasca,  tee,  Ute. 
11  200-20X  and  notes. 


Saa 

note. 


w — ^imyaneUas  mt,  see,  ante,  i  246  and 

a—e   Jwry-boK,  aee,  ante,  |  X46  and  note. 

Same — Rlrht  to  trial  br,  see.  ante,  i  59S 

and  note. 

SaM*      BdcctlDK   aad   retornlac  Janna, 

see,  ante,  ||  204-311  and  notes. 


larora,    see,  ante. 


§  600.  JURY,  HOW  DRAWN.   When  the  action  is  called  for  trial  b7  jury, 

the  clerk  must  draw  from  the  trial-jury  box  of  the  court  the  ballots  containing 
the  names  of  the  jurors,  until  the  jury  is  completed,  or  the  ballots  are 
exhausted. 

History:    Bnaoted  March  11,  1872,  toanded  iqpon  f  169  of  Practice 
Act. 

THE  JURY. 

1,  2.  A  eaae  for  when. 

3-5.  Bias  or  prejudice. 

6,  7.  Demand  and  deposit — Necewity  of  to 
eecnre  jury  —  SuflSciency  of  com- 
plaint. 

8.  Same  —  Ground   of   justification  for 
rule. 

0.  Same — Liberal  oonstmotion  faTored. 

10.  Same— Bepetition  of  demand  nnneees- 

eary. 

11.  Piaqualifieation  of  jnror. 

12- 14.  Examination  on  TOir  dire — ^As  to  gen- 
erally. ^ 

15.  Same — As  to  extent  of  examination. 

16.  Same — Challenges. 

17.  Infringement  of  right  to  jury  trial — 

Jnror  asleep. 

18, 19.  Misconduct  of  juror — Intoxication. 

20,  21.  Same — Visiting  scene  of  crime. 

22,  23.  Peremptory  challenge  —  As  to  gener- 
ally. 

24.  Same — ^Definition  of. 

25.  Same — Examination  not  allowed. 

26.  Qualification  of  juror — Effect  of  pre- 

vious opinion. 

27.  Same — Ruling  of  trial  court  conelnsive. 
28-  30.  Eight  of  trial  by  jury— Waiver. 

81.  Same — Entry  of  waiver  in  minutes — 

Xecessity. 
32.  Selection  of  jury — Special  venire. 

Aa  to  drawlas  Jurora,  see,  ante,  Sj  214- 
220  and  notes. 


Same  —  BaaiiBaalBv 

II  22S-228  and  notes. 

Same  —  Time  of  vxerdalasT  peremptoTr 
cballence  to  Jaron,  see,  post,  I  601  and  note. 

Saaac — Verdict  af,  see  post,  ||  644.  etc., 
and  notes. 

Saat^-WalTcr  see.  post,  1 621  and 
note. 

game  What  Mmatltvtca  a  ptwy,  see,  ante, 
II 190-126  and  notes. 

Same — ^Who  are  competent  to  acrvc  aa 
Jurors,  see,  ante,  I!  1S8,  199  and  notes. 

1.  A  eaae  for  vrhca, — Where  reasonable 
men  may  differ  as  to  the  proper  inference 
to  be  drawn  from  the  facts,  a  case  la  pre- 
sented for  the  determination  of  the  Jury, 
as  to  the  question  of  contributory  negli-. 
gence. — Petersen  v.  California  Cotton  Mills 
Co.,  20  Cal.  App.  755,  130  Pac.  169.  172. 

As  to  province  of  Jarj',  see,  poat,  |  607, 
note  par.  28. 

Aa  to  tnkinc  Isaacs  of  fact  from  Jarr,  see. 
post,  I  607,  note  pars.  62,  62. 
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Ck,  IV,  Art.  1.1        DRAWING  JVRT— BIAS  OR  PRBJUDICB— DiEHAND. 


X.  To  aak  a  jury  what  was  the  proximate 
cause  of  an  Injury  to  an  employee  would 
be  to  ask  them  to  jinswer  a  question  of  law 
which  would  be  contrary  to  the  statute. — 
Petersen  California  Cotton  Mills  Co.,  20 
Cat.  App.  765,  ISO  Pac.  160.  174. 

3.  Blu  mr  yrcJadSeci — The  question  as  to 
bias  of  a  proposed  Juror  is  one  of  mixed 
fact  and  law,  and  where  there  Is  a  conflict 
of  evidence  touching  the  question,  the  con- 
clusion of  the  court,  thereon,  like  the  de- 
termination of  any  other  fact  found  upon 
conflicting  evidence.  Is  final.  —  Eaton  v. 
Southern  Pacific  Co.,  22  Cal.  App.  461,  134 
Pac.  801. 

4.  It  was  not  reversible  error  for  the 
court  to  deny  a  challenRe  to  a  Juror  on  the 
ground  of  bli^s  because  of  hts  familiarity 
with  the  railroad  crossing,  when  he  stated 
that  he  would  reach  a  verdict  upon  the  evi- 
dence adduced  and  be  guided  by  the  in- 
structions of  the  court  in  his  consideration 
thereof. — Baton  v.  Southern  Pacific  Co.,  Z2 
Cal.  App.  461.  134  Pac.  801. 

6.  Xn  a  prosecution  for  placing  and  at- 
tempting to  explode  dynamite  with  Intent 
to  Injure  and  terrify  certain  persons.  It  Is 
not  Improper  for  the  district  attorney  in 
examining  Jurors  to  ask  whether  they  be- 
lieve In  the  doctrine  of  a  certain  political 
party  known  as  "direct  action,"  which  sig- 
nifies that  physical  force  la  approved  as  a 
means  to  secure  desired  ends;  It  not  being 
shown  that  the  defendant  belongs  to  the 
political  party  referred  to. — People  v.  Warr. 
22  Cal.  App.  663,  1S6  Pac.  304. 

g.  Deauwd  mmi  AeposH— Necessity  of  to 
aceare  Jiu  jr— SaBeleacy  of  complatBt. — ^tin- 
der a  fair  construction  of  a  rule  of  court 
providing  that:  "Trial  by  Jur^  fs  deemed 
waived  by  a  party  who  does  not  demand  the 
same,  either  before  or  at  the  time  when  the 
cause  Is  set  down  upon  the  trial  calendar, 
and  also  does  not,  within  five  days  after 
such  demand,  deposit  with  the  clerk  the 
fees  for  twelve  Jurora  for  one  day,"  where 
it  appears  that  a  proper  demand  for  a  Jury 
was  made  and  entered  In  the  minutes  of  the 
court,  when  the  case  was  originally  set  for 
trial,  and  where,  when  It  was  reset,  no 
demand  or  deposl^  was  made,  but  It  was 
continued,  and  when  reset  a  second  time, 
both  a  demand  and  the  requisite  deposit 
were  made,  it  was  error  for  the  court  to  re- 
fuse to  consider  such  demand  and  deposit, 
and  to  deny  a  Jury  trial,  because  it  was 
absolutely  waived  by  non-compliance  with 
the  rule  at  the  previous  setting. — Wendllng 
L.  Co.  v.  Glenwood  L.  Co.,  19  Cal.  App.  1, 
124  Pac.  734. 

7.  It  Is  held  that  no  purpose  of  the  rule 
could  have  been  thwarted  or  imperiled  If 
ptaintlfra  demand  and  deposit  of  the  Jury 
fee  had  been  allowed  under  the  circum- 
stances appearing;  that  the  demand  and  de- 
posit, when  the  case  was  set  for  retrial  the 
second  time,  presented  a  situation  exactly 
the  saxna  as  when  the  original  order  was 


made;  and  It  Is  sufficient  that  on  the  very 
day  that  the  cause  was  set  for  trial  plain- 
tiff made  a  demand  and  deposit  as  required 
by  the  rule.  The  court  should  have  recon- 
sidered its  ruling  as  to  waiver,  and  have 
granted  the  request,  upon  the  demand  and 
deposit  before  the  court,  which  were  still 
operative,  and  need  not  be  renewed. — Wend- 
llng Jj.  Co.  V.  Olenwood  lo  Co.,  19  Cal.  App. 
1,  124  Pac.  734. 

S.  Smmm — OraHBd  of  JnstlBcatlAn  tor  rale. 

— Granting,  for  the  sake  of  the  argument, 
that  such  rule  Is  within  the  power  of  the 
court  to  adopt  it.  It  could  be  Justified  as  a 
reasonable  regulation,  as  to  the  demand  for 
a  Jury,  only  on  the  ground  that  the  orderly 
business  of  the  court  may  proceed,  and 
causes  tried  at  the  time  they  are  set,  and 
as  to  the  deposit  for  th«  reason  that  It  af- 
fords, as  stated  by  the  supreme  court,  "a 
reasonable  precaution  to  prevent  the  Jury 
from  being  defrauded  by  unscrupulous  par- 
ties, and  to  prevent  the  demand  for  the 
Jury  from  being  used  as  a  pretext  to  obtain 
continuances,  and  thus  trifle  with  Justice." 
— Wendling  L.  Co.  v.  Glenwood  !<.  Co.,  19 
Cal.  App.  1,  124  Pac.  7S4. 

9.    Snaie— lilbernl  constrnetlon  favored. — 

It  is  held  that  if  the  rule  of  the  court  Is 
to  be  given  the  exceedingly  technical  appli- 
cation contended  for.  It  should  be  declared 
without  hesitation  unreasonable  and  In- 
valid; and  that  It  should  be  construed  lib- 
erally In  favor  of  the  person  demanding  a 
Jury  lo  such  a  csise  as  this. — Wendllng  L. 
Co.  V.  Olenwood  L.  Co.,  19  Cal.  App.  1,  121 
Pac.  714. 

lOl,  SsHe— Bcpctltloa  cf  Aemmnt  maccca- 
aaryi — The  demand  must  be  considered  as  a 
continuous  refusal  to  waive  the  right  to  a 
Jury;  and  It  was  not  necessary  to  repeat  the 
demand  and  deposit.  In  order  to  secure  the 
constitutional  right  of  the  plaintiff  to  a 
Jury  trial. — Wendllng  L,  Co.  v.  Olenwood  L. 
Co.,  19  Cal.  App.  1,  124  Pac,  734. 

11.  DlaquallllcatiOB  of  Juror. — It  is  not* 
an  abuse  of  discretion  to  refuse  a  challenge 
to  certain  Jurors,  made  after  a  trial  has 
proceeded  fl^va  days,  on  the  ground  that 
It  has  been  discovered  that  they  are  mem- 
bers of  the  grand  Jury,  where  no  reason  Is 
offered  for  failure  to  ascertain  such  fact 
before  the  Jury  was  sworn.  —  Bstate  of 
Jones.  16S  Cal.  108.  1S6  Pac.  288. 

12.  Bxamlaatira  aa  vair  Mrm^Au  to  gca. 
erailr. — In  an  action  for  damages  for  death 
from  being  run  over  by  a  street-car  while 
engaged  In  spreading  gravel  over  the  street, 
questions  addressed  to  Jurors  on  their  voir 
dire  examination  as  to  whether  or  not  the:* 
would  follow  an  instruction,  if  given,  to 
the  effect  that  it  was  the  duty  of  the  motor- 
man  to  have  prevented  the  accident.  If  he 
could  have  done  so  by  the  exercise  of  ordi- 
nary care,  notwithstanding  tha  deceased 
was  guilty  of  carelessness  and  neglect,  do 
not  call  for  an  unqualified  statement  of 
what  their  verdict  would  be  in  adTanoe  of 
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th«  taking  of  the  testimony.  —  Kramm  v. 
Stockton  Elec  R.  R.  Co..  22  Cal.  App.  787, 
761,  13C  Pac.  S23,  634. 

A»  to  examination  on  Toir  dire,  see  notes 
109  Am,  St.  Rep.  563;  23  Am.  Dec.  128. 

13.  Error  In  the  ruling  of  the  court  In 
disallowing'  answers  to  certain  questions 
propounded  to  a  Juror  on  his  voir  dire  ex- 
amination is  without  prejudice,  where  the 
defendant  exhauste  but  seven  of  the  per- 
emptory challenges  to  which  he  is  entitled, 
and  that  the  Juror  is  accepted  and  consti- 
tutes one  of  the  panel  who  try  the  caase. 
— People  T.  Perry,  2B  Cal.  App.  337,  143  Pac. 
798. 

14.  A  question  addressed  to  a  Juror  as  to 
how,  in  the  absence  of  evidence  on  the  sub- 
ject, he  would  determine  how  much  the 
plaintiff  could  afford  to  pay  for  the  land 
to  be  taken  Is  properly  excluded. — Vallejo 
&  Northern  R.  R.  Co.  v.  Reed  Orchard  Co., 
147  Pac.  288. 

IB,  Same— A»  to  extent  of  exnml nation. 
—Although,  in  the  examination  of  Jurors, 
many  of  the  questions  asked  them,  to  which 
the  trial  Judge  declined  to  permit  answers 
to  be  made,  might  well  have  bean  allowed 
as  proper  question's,  but  sufllcient  appears 
by  the  record  to  show  that  the  defendant 
was  allowed  ample  latitude  by  other  ques- 
tions which  he  was  permitted  to  ask  of 
them,  and  the  answers  to  which  were  said 
to  have  Illustrated  the  condition  of  the  mind 
of  such  Jurors  as  to  their  bias  and  preju- 
dice, since  it  was  not  incumbent  upon  the 
court  to  permit  the  examination  to  be  un- 
duly protracted  for  such  purpose  of  en- 
abling defendant  to  decide  as  to  whether  ha 
might  desire  to  challenge  peremptorily  any 
of  the  Jurors  ottered,  It  can  not  be  held  that 
the  defendant  wastunduly  restricted  in  his 
examination  of  the  Jurors  while  interrogat- 
ing them  as  to  their  state  of  mind. — People 
V.  Hill  (Cal.  App.).  129  Pac.  475,  476. 

16.  Same— Chailengea. — Where  In  an  ac- 
tion to  condemn  land  for  railroad  purposes 
It  Is  admitted  by  a  Juror  on  his  voir  dire 
that  the  fact  of  his  employment  by  another 
company  might  influence  his  verdict,  he  ia 
properly  excused  on  the  challenge  of  the 
plaintiff,  notwithstanding  he  contradicted 
such  admission  In  other  parts  of  his  ex- 
amination.—Vallejo  A  Northern  R.  R.  Co. 
V.  Reed  Orchard  Co.,  147  Pac.  238. 

17.  iBfrinsement  «f  right  to  Jnir  trial — 
Jaror  aaleey. — Where,  during  the  trial  of 
accused  for  murder,  one  of  the  Jurors  went 
to  sleep,  but  the  court  admonished  the  Juror 
and  declared  a  recess  of  court,  it  can  not 
be  said  that  the  defendant's  right  of  trial 
by  Jury  was  Impaired,  where  such  juror  was 
not  asked  whether  he  heard  the  testimony, 
nor  given  an  opportunity  to  explain,  nor 
was  the  duration  of  his  condition  shown 
to  have  been  of  sufficient  length  to  prevent 
his  understanding  the  testimony  given.  — 
People  v.  Roselle  (Cal.  App.),  129  Pac.  477, 
178. 


Am  to  wbat  conditions  and  restrictions  tbe 
Icglalatnre  mmr  Impose  on  tbe  right  of  trial 
by  Jury,  see  note  98  Am.  St.  Rep.  538. 

18.  Hlaeondnet  of  Juror — Intoxication. — 

Where  the  Intoxication  of  a  Juror  is  urged 
as  ground  for  a  new  trial,  and  the  affidavits 
respecting  his  alleged  intoxication  are  con- 
flicting, the  matter  Is  removed  from  consid- 
eration on  appeal. — People  v.  Williams,  24 
Cal.  App.  646,  142  Pac.  124. 

19.  If  the  defendant  has  knowledge  of 
the  Intoxication  of  a  Juror  during  the  trial 
and  makes  no  objection  thereto,  he  can  not 
thereafter.  In  case  of  an  unfavorable  ver- 
dict, take  advantage  of  such  misconduct  on 
appeal.  —  People  v.  Williams,  24  Cal.  App. 
646.  142  Pac.  124. 

20.  Same — Visiting  aeene  of  crime. — The 

fact  that  two  Jurors  In  a  homicide  case 
visit  alone  the  scene  of  the  crime  during 
the  progress  of  the  trial  does  not  warrant 
a  new  trial,  if  It  is  not  made  to  appear  that 
they  saw  or  heard  at  the  place  of  the  homi- 
cide anything  different  from  or  contradic- 
tory of  the  evidence  adduced  at  the  trial, 
or  that  their  Inspection  resulted  In  an  un- 
derstanding of  the  evidence  or  any  fact  In 
the  case  In  anywise  different  from  that  con- 
veyed to  them  by  the  testimony  of  sworn 
witnesses  and  the  details  of  the  scene  of 
the  crime  as  depicted  upon  the  diagram, 
already  in  evidence  at  the  trial. — People  v. 
Yee  King,  24  Cal.  App.  509,  141  Pac,  1047. 

21.  Such  misconduct  Is  not  per  se  suffi- 
cient to  warrant  the  granting  of  a  new 
trial;  but  prejudice  must  be  shown  to  have 
followed,  and  In  the  absence  of  an  affirm- 
ative showing  of  resultant  Injury  to  the 
defendant,  a  verdict  of  guilty  must  stand. 
—People  V.  Tee  King,  24  Cal.  App.  609,  141 
Pac.  1047. 

S2.  Peremptory  challenge—Aa  to  gener- 
ally.— The  correct  practice  in  exercising 
peremptory  challenges  in  the  formation  of 
a  Jury  Is  to  have  twelve  Jurors  In  the  box 
before  requiring  the  parties  to  exercise 
their  peremptory  challenges,  and  then  to 
call  another  Juror  whenever  a  peremptory 
challenge  shall  have  been  exercised,  and  the 
parties  must  challenge  alternately  as  prov 
vlded  by  section  «01,  post.— Vallejo  &  Korth- 
ern  R.  Co.  v.  Reed  Orchard  Co.,  IS  Cal.  App. 
Dec.  235.  367.  140  Pac.  965  (advance  sheets 
appealed  to  supreme  court  and  withdrawn 
from  permanent  Pac). 

23.    It   Is   within   the   discretion   of  the 

court  to  permit  the  plaintiff  to  exercise  Its 
remaining  peremptory  challenge  after  the 
panel  Is  filled  and  all  the  Jurors  have  been 
examined  and  passed  for  cause  by  both 
parties. — Vallejo  &  Northern  R.  Co.  v  Reed 
Orchard  Co.,  147  Pac.  288. 

34.    Same— Debiltlon   of^A  peremptory 
challenge  is  defined  as  "an  objection  to  a 
Juror  for  which  no  reason  need  be  given 
but  upon  which  the  court  must  excuse  him 
—People  v.  Sdwards,  l«3  Cal.  762,  127  Pac 
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See^  also,  Kerr's  Cye.  Pen.  Code,  2d  ed., 
9  1069  and  note. 

25.    Same  —  ExamlBMtloB  not  allowed.  — 

There  la  no  statutory  authority  for  the  ex- 
aniinatfon  of  jurors  solely  for  the  purpose 
of  a  peremptory  challenge,  or  for  the  al- 
lowance of  questions  which  do  not  tend  to 
prove  some  fact  material  to  a  challenge  for 
cauae. — ^People  T.  Edwards,  168  Cal.  752,  127 
Pac.  68. 

3S.  ^tnalliOeatloii  mt  larov— Effect  of  prc- 
■viamm  vplnlon. — The  statement  of  a  juror 
that  he  had  talked  with  other  persona,  not 
witnesaea,  about  the  merits  of  the  case,  and 
that  from  what  he  had  heard  he  had  formed 
an  opinion  as  to  the  guilt  or  Innocence  of 
the  defendant;  that  the  opinion  was  so  fixed 
that  It  would  require  evidence  to  remove  it. 
and  that  it  was  founded  entirely  upon  pub- 
lic rumor  and  what  he  bad  read;  and  that, 
notwithstanding  such  opinion,  he  could,  and 
would,  If  Bworn  aa  a  Juror  in  the  case,  set 
aside  the  opinion  and  act  entirely  upon  the 
evidence  aa  Introduced,  and  act  fairly  and 
impartially  aa  a  juror  upon  the  evidence 
given,  was  sufficient  to  qualify  him  as  a 
juror,  under  section  1076  of  the  Penal  Code. 
The  fact  that  some  parts  of  his  examina- 
tion contained  statements  by  him  Incon- 
sistent with  the  above  statement  merely 
raised  a  conflict  of  evidence  as  to  his  state 
of  mind.  Upon  such  conflict  the  decision  of 
the  trial  court  is  conclusive,^ — People  v.  Ed- 
wards, 163  Cal.  762,  127  Pac.  68. 

Aa  ts  blaa  •r  prejudice  or  Interest  which 
«9lM|ulUeB,  see  note  9  Am.  St.  Rep.  744. 

Aa  to  challvniTc  of  Jaror  on  nceount  of 
preeoneelTcd  opinio*,  see  note  36  Am.  Dec. 
521. 

Aa  to  levtalatlvc  regolatlon  of  ^naliaea- 
ttona  of  Jnrora  aa  vlidatliur  conatftntloaal 
KBaraatr  of  lickt  at  trial  fcj  Surr,  see  note 
Ann.  Cas.  1S12C,  784. 

Aa  to  tlw  dlaqualuieatloB  of  m  Jaror  an 
sromd  for  a  acw  trial,  see  note  Ann.  Cas. 
1913A,  892. 

37.  Same— Aallav  of  trlid  eoort  eonela- 
■ivc — While  the  answers  of  the  proposed 
Jurors  In  some  Instances  disclosed  a  state 
of  mind  closely  bordering  upon  prejudice, 
yet  where  they  each  assert  that  they  could 
try  the  defendant  fairly,  it  was  for  the  trial 
Judge  to  determine  thdt  question,  and.  un- 
der such  a  state  of  facts,  his  rulings  ought 
not  to  be  disturbed. — People  v.  Hill  (Cal. 
App.),  129  Pac.  175,  476,  citing  arayblll  v. 
De  Young,  146  Cal.  421,  80  Pac.  618. 

SS.  Right  of  trial  by  Jury— Waiver.— Th  e 
constitution  (art.  I,  S  7),  after  declaring  the 


inviolability  of  the  right  of  trial  by  jury, 
provides  that  such  trial  may  be  waived  in 
civil  cases  "by  the  consent  of  the  parties, 
signified  in  such  manner  as  may  be  pre- 
scribed by  law."  The  legislature  is  thus 
given  the  sole  power  of  declaring  what 
shall  constitute  a  waiver  of  trial  by  Jury, 
and  haa  exercised  Its  power  by  the  enact- 
ment of  aection  6S1,  poat,  which  provides 
that  "trial  by  jury  may  be  waived  ...  In 
actions  arising  on  contract"  In  certain  speci- 
fied cases. — People  v.  Metropolitan  Surety 
Co.,  164  Cal.  174,  128  Pac.  324,  325. 

29.  It  has  been  held,  notwithstanding 
the  provision's  of  section  631,  post,  that  the 
court  may  make  reasonable  rules  regulating 
the  right  of  a  party  to  claim  a  Jury  trial, 
and  that  such  trial  may  properly  be  refused 
When  there  has  been  a  failure 'to  comply 
with  such  rules,  but  a  rule  of  court  pro- 
viding that  a  failure  to  demand  a  jury 
when  the  cause  is  answered  "Ready,"  upon 
the  calling  of  the  trial  calendar,  shall  be 
deemed  a  waiver,  la  not  authorized, — People 
V.  Metropolitan  Surety  Co.,  184  Cal.  174,  128 
Pac.  324,  325. 

30.  Where  all  that  Is  stated  In  the  bill 
of  exceptions  is  that  both  parties  were 
present  by  counsel,  and  that  the  defendant 
moved  for  a  continuance,  "which  was 
granted,  even  if  the  rule  of  court  that  a 
failure  to  demand  a  Jury  when  the  cause 
is  answered  "Beady."  upon  the  calling  of 
the  trial  calendar,  ahail  be  deemed  a  waiver 
of  a  Jury  trial,  be  regarded  aa  valid  and 
effective,  the  terms  of  the  rule  are  not 
shown,  and  the  right  to  a  jury  trial  will 
not  be  held  as  waived  by  implication.— 
People  v.  Metropolitan  Surety  Co.,  164  Cal. 
174,  128  Pac.  324. 

31.  Same — Eatry  of  waiver  In  mlnates— 
NeceMHity. — Since  under  section  631.  subdi- 
vision 3,  post,  entry  in  the  minutes  of  a 
waiver  of  jury  trial  Is  necessary  in  the  case 
of  an  oral  waiver,  such  entry  will  he  nec- 
essary under  a  rule  of  court,  and  the  mere 
failure  to  demand  a  jury  not  entered  in 
the  minutes  would  not  constitute  a  waiver. 
— People  V.  Metropolitan  Surety  Co.,  164 
Cal.  174,  188  Pac.  324. 

33.    Selcetloa  ot  Jury — Special  vealre. — 

In  an  action  for  damages  for  an  alleged 
negligence;  It  waa  proper  for  the  court.  In 
Impaneling  a  Jury  to  tty  the  Issues  of  fact, 
to  take  the  names  of  the  Jurors  from  a 
special  venire,  summoned  by  the  sheriff. 
Instead  of  the  supervisor's  list,  the  sheriff 
not  being  shown  to  be  disqualified. — Per- 
kins V.  Sunset  T,  &  T.  Co.,  15S  Cal.  712, 
715,  103  Pac.  190. 


§  601.  CHALLENGES  TO  JURY— JOINDER  IN— PEREMPTORY  CHAL- 
LENGES. Either  party^  may  challenge  the  jurors,  but  where  there  are  sev- 
eral parties  on  either  side,  they  must  join  in  the  challenge  before  it  can  be 
made.  The  challenges  are  to  individual  jurors,  and  are  either  peremptory  or 
for  cause.   Each  party  is  entitled  to  four  peremptory  chalienges.   If  no  per- 
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emptory  challenges  are  taken  until  the  panel  is  full,  they  must  be  taken  by  the 

parties  alternately,  commencing  with  the  plaintiff,  and  each  party  shall  be 

entitled  to  have  the  panel  full  before  exercising  any  peremptory  challenge.' 

History:  Bnacted  March  11,  1872,  re-enactment  of  i  161  of  Practice 
Act;  amendment  approved  March  24,  {  1874,  Code  Jundts.  1873-4,  p. 
810;  April  24.  1919,  SUts.  and  Amdts.  1919,  p.  181.    In  effect  July 

22,  1919. 


CHALLENGING  JXJEY. 

1.  ConBtitQtionality  of  section. 

2,S.  Each  party's  right — To  examine  twelve 
jurors  before  exercising  peremptory 

challenge. 

4,5.  Passing  jury  once — Including  the  jnror 
afterwards  sought  to  be  challenged. 

6.  Bight  to  challenge  jurors  peremptorily. 

7.  Separate  trials  having  been  refused. 

1.  CoMtHntloMlItr  af  accttoa. — Provl- 
■lon  that  aeveral  parties  on  each  side  must 
Join  fn  challen^  construed  not  unconstitu- 
tional as  violating  the  fourteenth  amend- 
ment of  the  constitution  of  the  United 
States  in  denying  persons  equal  protection 
of  the  law.  since  it  applies  to  all  parties  to 
the  action  where  they  are  united  with 
others  either  as  plaintiffs  or  defendants. — 
Muller  T.  Hale,  1S8  Cal.  168,  166,  71  Pac 
81. 

X  Baeh  party's  rlsht — To  examiae  twelve 
Jarars  before  eKcrcfeslaK  peremptory  ekal- 
lease.^ — Each  party  has  right  to  examine 
whole  twelve  Jurors  before  exerclslnr  per- 
emptory challenge  as  to  any,  and  if  some 
are  excused  for  cause,  the  deficiency  must 
be  supplied  with  other  names  who  may  In 
like  manner  be  examined  until  there  shall 
be  found  In  the  box  twelve  competent  and 
qualified  Jurors,  and  thereupon  each  party 
may  exercise  his  right'  to  peremptory  chal- 
lenge, but  can  not  be  required  to  exercise 
it  prior  to  thia  time. — People  v.  Scogglns,  37 


Cal.  676,  679;  Taylor  v.  Western  Pac  R.  Co., 
46  Cal.  828,  830. 

3.  Proper  practice  in  selection  of  jury  in 
a  civil  case  Is  to  fill  the  panel,  and,  upon 
one  of  the  Jurors  being  challenged  for  any 
cause  or  without  cause,  to  immediately  call 
another  to  take  his  place,  so  that  itarty  Id 
determining  whether  to  challenge  or  not 
may  do  so  with  full  panel  before  him. — 811- 
cox  V.  Lang,  78  Cal.  118,  180,  188,  SO  Pac 
897;  Tanee  v.  Richardson,  110  CaL  414,  416, 
48  Pac  909. 

4.  Faaalag  Jnry  eaee  — I«cl«aiag  tke  Jaror 
afterwards  aoogU  tm  be  ehaUeagcd,  does 
not  cut  oft  this  right. — Bilcox  v.  Lang,  78 
CaL  118,  ISO,  188,  80  Pac  897. 

6.  Refusal  of  defendant  to  exercise  per- 
emptory challenge  and  passing  Jury  -to 
plaintiff,  who  accepted  the  Jury,  amounts 
to  an  acceptance  of  the  Jury  so  that  the  re- 
fusal of  the  court  to  permit  defendant 
.thereafter  to  exercise  a  peremptory  chal- 
lenge was  not  error. — Vance  v.  Richardson, 
110  Cal.  414,  410,  42  Pac.  909. 

0,  RIgkt  to  ekalleage  Jarors  peremptor- 
Uy  is  absolute.— Silcox  v.  Lang,  78  Cal.  118. 
128.  20  Pac.  297. 

7.  Separate  trials  having  heea  refused, 
in  action  to  condemn  property  for  a  high- 
way, it  was  not  error  to  restrict  defend- 
ant to  four  peremptory  challenges  In  which 
all  must  Join. — San  Luis  Obispo  County  v. 
Simas,  1  Cal.  App.  176,  81  Pac  972,  976. 


§  602.  QBOmiDS  OF  OHALLENGE,  Challenges  for  cause  may  be  taken 
on  one  or  more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by  this  code  to  render  a 
person  competent  as  a  jnror; 

2.  Conganguinity  or  affinity  within  the  fourth  degree  to  any  party,  or  to  an 
officer  of  a  corpoi^tion,  which  is  a  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and  servant, 
employer  and  clerk,  or  principal  and  agent,  or  debtor  and  creditor,  to  either 
party,  or  to  an  officer  of  a  corporation  which  is  a  party,  or  being  a  member  of 
the  family  of  either  party;  or  a  partner  in  business  with  either  party;  or  surety 
on  any  bond  or  obligation  for  either  party,  or  being  the  holder  of  bonds  or 
shares  of  the  capital  stock  of  a  corporation  which  is  a  party. 

4.  Having  served  as  a  juror  in  a  civil  action  or  been  a  witness  on  a  previous 
trial  between  the  same  parties,  for  the  same  cause  of  action;  or  having  served 
as  a  juror  within  one  year  previously  in  any  civil  action  or  proceeding  in  which 
either  party  was  plaintiff  or  defendant. 

IMS 
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5.  Interest  on  the  part  of  the  jnror  in  the  event  of  the  action,  or  in  the  main 
question  involved  in  the  action,  except  his  interest  as  a  member'Or  citizen  or 
taxpayer  of  a  county,  city  and  county,  incorporated  city  or  town,  or  other 
political  subdivision  of  a  coui.ty,  or  municipal  water  district. 

6.  Having  an  unqualified  opinion  or  belief  as  to  the  merits  of  the  action 
founded  upon  knowledge  of  its  material  facts  or  of  some  of  them. 

7.  The  existence  of  a  state  of  mind  in  the  juror  evincing  enmity  against  or 
bias  to  either  party. 

8.  That  he  is  a  party  to  an  action  pending  in  the  court  for  which  he  is  drawn 

and  which  action  is  set  for  trial  before  the  panel  of  which  he  is  a  member. 

HIatory:  Enacted  March  11,  1872,  re-enactment  of  S  162  of  Practice 
Act  as  amended  In  1860;  amendment  approved  March  24,  1874,  Code 
AmdtB.  1873-4,  p.  310;  hy  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  146,  held  unconstitutional,  see  history,  S  6  ante; 
March  20,  1907,  Stats,  and  Amdts.  1907.  p.  713,  Kerr's  Stata.  and 
AmdtB.  1906-7,  p.  448;  April  23,  1909,  State,  and  Amdts.  1909,  p.  1090; 
May  19,  1913,  SUts.  and  Amdts.  1913,  p.  610.   In  effect  August  10,  1913. 

CHALLENGES  TO  JUBOBS— OBOUNDS 
OF. 

1.  Challenge  for  cause — Grounds  of— Bias 

of  jnroT. 

2.  Same — Same — Latitude  of  trial  court 

3.  Conclusion  on  challenge  of  juror. 

4.  Designation  of  particular  ground  on 

which  cballfsnge  is  taken. 

5,0.  Determination  of  ehallenge — Xa  gen- 
enl. 

7.  Same — Mixed  question  of  law  uid 

fket 

8.  SubdiTision  2  eonstmed — ^Liberal  eon- 

gtrnction. 

9.  Same — Not  necessaiy  party  in  interest 

should  be  party  in  name  to  litiga- 
tion. 

10.  Same — Brother  of  oflScer  employed  to 

enforce  license^ordinanee. 

11.  Same — Tenant  whose  lease  requires  him 

to  deliver  as  rent  share  of  property. 

12.  Subdivision  3 — Debtor  and  creditor. 
18.  Subdivision  4  construed — Not  ground 

of  challenge  in  criminal  cause. 

14.  Same  —  Special  venire  —  Sheriff's  dis- 

qualification as  witness — Simimoning 
by  coroner. 

15.  Subdivision  5  construed — Does  not  ex- 

pressly remove  disqualification  of 
judge. 

16.  Subdivision  7  construed — Not  quatifled 

by  any  provision. 

17.  Same — Abstract  bias. 

18.  Same — Declaration  of  jnror  that'  be 

was  hostile  to  all  landlords. 

10.  Same— Prejudice  against  suits  to  re- 
cover damages  for  personal  injnries. 

20.  Same — ^Bight  to  unbiased  and  uuprejo- 

diced  jurors. 

21.  Same — Bule  excluding  jurors  for  actual 

bias  in  civil  cases,  not  to  be  con- 
founded with  rule  in  criminal  eases. 


un 


22.  Same — Statement  by  juror  that  he  re- 
^rded  actions  for  libel  in  somewhat 
the  same  character  as  speculations. 

28,24.  Same  —  Statement  by  juror  that  he 
would  give  benefit  to  plaintiff. 

25.  Same — Statement  that  juror  would  go 
for  biggest  verdict. 

1.  CkallcBKe  tor  ea»e— Oronnds  •! — Bias 
of  l«*r. — The  mere  acQuaintanee  of  the 
Jurors  with  the  plaintiffs  in  an  action  for 
damages  for  negllvence  does  not  imply  bias 
in  their  favor,  any  more  than  it  implies 
prejudice  against  the  defendant.— Perkins 
V.  Sunset  T.  &  T.  Co.,  165  CaL  71S,  lOS  Pac. 
190. 

Am  tm  diaqoallfleattoB  mt  Jnior  far  blaa, 
see  note  S  Am.  St.  Rep.  744. 

Am  to  penomal  kaewledc*  et  facts  tm  hm 
prared  aa  effcetlag  eomyetency  of  Javara, 

see  note  6S  L.  S.  A.  807. 

Aa  to  preeoacclved  oplalon  of  Joror 
groond  for  ehalleasiep  see  49  Am.  Dec.  S4&. 

a.  Same — Same — I,atitnd«  of  trial  conrt 
allowed  to  be  considerable  and  unless  abuse 
of  discretion  clearly  appears  and  that  com- 
plaining party  has  been  prejudiced,  appel- 
late court  will  uphold  the  challenge. — Mc- 
Kernan  v.  Los  Angeles  Qas  A  Bl.  Corp.,  16 
Cal.  App.  2S0,  28X.  11«  Pac.  677. 

S,  Caadnrioa  oa  ehaUense  of  Jaror  Is  to 
be  drawn  not  from  any  particular  answer 
which  Juror  makes  to  question  asked  him, 
but  from  his  whole  testimony. — Baker  v. 
Borello,  186  CaL.  160,  166,  68  Pac.  691. 

4.  DeatgaatloB  of  tke  yartlcnlar  gronad 
on  which  challenge  la  taken  must  be  speci- 
fied In  order  to  entitle  It  to  consideration 
by  court.  It  is  not  sufficient  to  say  "I  chal- 
lenge juror  for  cause." — Paige  V.  O'Neal, 
12  Cal.  483.  492. 

5.  Deteritilnatloa  uf  phalleage— la  gen- 
eral.— The  determination  of  a  challenge  will 
be  Interfered  with  on  appeal  only  when  evi- 
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denoe  adduced  ia  of  such  character  that  It 
can  be  said  from  It  aa  matter  of  law  that 
Juror  Is'  80  prejudiced  thereby  that  he  will 
not  be  fair  Juror. — County  of  Mono  v.  Flanl- 
gan, 130  Cal.  105,  107,  62  Pac.  293;  GraybiU 
V.  De  Young,  146  Cal.  421,  423.  80  Pac.  618. 

6.  Discretion  of  trial  court  In  excuslnff 
juror  when  It  thougnt  purposes  of  justice 
were  to  be  subserved  by  excusing  him,  will 
be  Interfered  with  on  appeal  with  great 
reluctance. — Grady  v.  Early,  18  Cal.  108. 
110;  Lawlor  v.  Linforth,  72  Cal.  205,  206,  13 
Pac.  496. 

7.  Sam^— Hlxed  qaeiillaii  of  law  and  fact. 

— ^Whether  prospective  juror  is  fair  and  Im- 
partial and  should  be  allowed  to  sit  in  case 
to  be  determined  In  first  Instance  by  trial 
judge. — GraybiU  v.  De  Young,  146  Cal.  421, 
423,  80  Pac.  618. 

8.  SubdlvUlon  2  conjitrued-^LIberal  con- 
struction to  be  given  to. — County  of  Mono 
V.  Flanlgan,  130  Cal.  106,  107,  62  Pac.  293. 

S.  SaMC— Not  nccCMarr  Party  In  Interest 
nhoald  be  party  In  name  to  lltiKatlon(  it  la 

sufflclent  If  it  be  shown  that  he  is  Immedi- 
ately, directly,  and  beneficially  Interested 
in  result  of  litigation. — County  of  Mono  v. 
Flanfgan,  130  Cal.  105,  108.  62  Pac.  293.  See 
Qulnebaug  Bank  v.  Leavens,  20  Conn.  87, 
SO  Am.  Dec.  272  and  Georgia  R.  Co.  v.  Hart, 
60  Ga.  (>&0  (relationship  to  stockholder  in 
corporation  party  to  litigation);  Hartford 
Bank  V.  Hart,  8  Day  (Conn.)  491,  S  Am.  Dec. 
274  (interested  In  principle  Involved  in  ac- 
tion); Woodbridge  v.  Raymond  Kirby 
(Conn.),  279  (relationship  to  one  who  may 
be  called  upon  to  pay  any  Judgment  that 
may  be  recovered). 

10.  Same— Brother  of  oHleer  employed  by 
connty  to  enforce  llcenae-ordlnnnce,  under 
contract,  by  whicli  officor  was  to  receive 
ten  per  cent  of  the  license  paid,  and  an  ad- 
ditional ten  per  cent  of  proceeds  of  par- 
ticular case,  waa  properly  excluded  on 
challenge. — County  of  Mono  v.  Flanlgan, 
130  Cal.  105,  108,  62  Pac.  293. 

11.  Same— Tenant  whoae  leaae  reqnirea 
him  to  deliver  aa  rent  ahnre  ot  property. — 
Tenant  under  leaae  requiring  him  to  de- 
liver as  rent  share  of  crop  after  harvest, 
after  the  crop  for  the  year  had  been  de- 
livered, is  neither  partner  nor  agent  of 
plaintiff  within  this  provision,  and  hence 
challenge  was  properly  denied. — ^Arnold  v. 
Producers'  F.  Co.,  141  Cal,  738,  742,  76  Pac. 
326. 

Aa  to  dlaqnallflcatloa  of  Jnrera  for  later- 
cat,  see  note  49  L.  R.  A.  423. 

IS.    Snbdlvbilon  ft— Debtor  and  eredltvr. 

— Where  the  relation  of  patron  and  custo- 
mer Is  shown  and  the  talesman  Is  excused 
by  the  court,  without  any  question  by  ap- 
pellant as  to  the  existence  of  the  relation 
of  debtor  and  creditor,  prejudice  held  not 
shown. — McKernan  v.  Los  Angelea  Gas  etc. 
Co,  16  Cal.  App.  283,  116  Pac.  677. 


15.  Svbdivlalon  4  eonatmed— Not  gronnA 
•t  ckallense  In  criminal  canac. — People  V. 
Slater,  119  Cal.  620,  621,  61  Pac.  957. 

14.  Same  —  Special  venire— SkcrUPa  dia* 
vnnllflcatioa    aa  wltaeai^— Snmmonlav  hr 

eoroner.— Under  the  provisions  of  subdivi- 
sion 4  of  the  above  section  in  a  case  in 
which  the  sheriff  Is  a  witness  for  the  prose- 
cution of  a  criminal  cause  he  becomes 
thereby  disqualified  from  serving  the  proc- 
ess upon  the  jurors  designated  to  form  the 
special  panel,  and  a  challenge  to  the  special 
venire  selected  by  him  should  be  sustained 
upon  formal  showing  of  such  disqualifica- 
tion, under  the  provisions  of  section  1064  of 
the  Penal  Code;  hence  an  action  of  the 
court  in  snch  an  Instance  directing  the 
coroner  to  summon  the  special  venire  with- 
out formal  showing  of  disqualification  of 
sheriff,  is  erroneous  was  favorable  to  the 
defendant,  and  he  Is  estopped  to  object. — 
People  V.  Stennett,  —  Cal.  App.  — ,  197  Pac. 
372. 

IB.  Subdivlalon  5  construed- Doe*  not  ex- 
preaaly  remove  dlaqnalification  of  Judge  be< 

cause  of  his  membership  or  citizenship  in  a 
municipal  corporation  which,  alike  with 
that  of  the  juror,  existed  at  common  law. — 
Meyer  v.  San  Diego,  121  Cal.  102.  107,  66  Am. 
St.  Rep.  22,  41  L.  R.  A.  762.  53  Pac.  434. 

16.  Subdivision  7  eonatmed  ■«  Not  qnall- 
Sed  by  Bur  provision  that  If  Juror  shall 
swear  that  be  can  impartially  try  the  case, 
notwithstanding  hla  blaa  or  prejudice,  chal- 
lenge will  be  diaallowed,  and  hence  where 
It  appears  from  testimony  that  juror  is 
biased  in  favor  ot  plaintiff  error  to  dis- 
allow challenge. — ^Lombardl  v.  Calltornla 
St.  R.  Co.,  124  Cal.  311,  314,  57  Pac.  SC. 

17.  Same  —  Abstract  bias  In  favor  of 
party  In  position  of  plaintiff,  did  not  render 
denial  of  challenge  error  where  juror  was 
entirely  unacquainted  with  plaintiff  or  any 
party  to  suit. — Baker  v.  Borello,  136  Cal. 
160.  166,  68  Pac.  591. 

18.  Same— Declaration  of  Juror  that  be 
was  hoatilc  to  all  landlords,  one  of  whom 
was  plaintiff,  after  having  been  accepted 
and  informed  of  the  nature  of  the  action, 
rendered  him  Incompetent. — Lawlor  v.  Lin- 
forth, 72  Cal.  205,  206,  13  Pac.  496. 

1ft.  Same — Prejadlce  ngalnst  salts  to  re- 
cover damages  for  peraonal  Injuries,  under 
belief  that  many  auch  were  brought  without 
merit,  and  that  number  was  constantly  in- 
creasing, ao  that  the  evidence  of  negligence 
would  have  to  be  clear  before  jurors  would 
render  verdict  for  plaintiff,  renders  such 
Jurors  disqualifled  on  the  ground  of  bias 
and  hence  It  was  error  to  deny  challenge. 
— Quill  V.  Southern  Pac.  Co.,  140  Cal.  268, 
270.  73  Pac.  99L 

30.  Snmc— Right  to  nnblaaed  and  nnprej- 
ndlced  Jnrora  Is  inseparable  and  unalien- 
able part  of  right  to  trial  by  jury  guaran- 
teed by  constitution. — Lomliardl  v.  Califor- 
nia St.  R.  Co.,  124  Cal.  311.  317,  57  Pac.  66. 
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31.  Sui^^alc  weladlBv  Jnron  t«r 
ttwl  blaa  la  sJtU  case*,  mat  to  be  oo»f«BBde« 
OTitfe  tkc  me  !■  erinlul  cues  In  ralatlon 
to  opinions  founded  or  based  on  public 
rumor,  statements  In  Journals  or  common 
notoriety,  which  permits  acceptance  of  Ju- 
ror provided  it  appears  to  court  on  his 
declaration  that  he  can  and  will,  notwith- 
atandlngr  such  opinion,  act  Impartially  and 
fairly  on  matters  to  be  submitted  to  blm.« 
Lombardl  v.  California  St.  R.  Ca,  114  CaL 
311,  317,  57  Pac.  6S. 

22.  Sane — StntcBieat  by  Juror  tbat  he  re. 
sardcd  actloiu  (or  libel  In  somewhat  aame 
character  as  spcenlatlona)  that  he  felt  in 
many  Instances  they  were  unwarranted  by 
facts,  and  that  his  belnff  newspaper  man, 
and  his  averse  opinion  of  damaKe  suits, 
mlg:ht  create  prejudice  in  hi*  mind  and 
make  him  unlit  to  act  as  Juror,  did  not 
render  disallowance  of  challenge  reversible 
error  where  he  said  that  he  would -try  case 
upon  evidence  and  upon  law  ffiven  by  tha 


court.  It  appearing  ha  had  no  acquaintance 
with  parties  to  suit  and  had  no  Icnowledca 
of  facts  Involved  In  the  case. — Qrayblil  v. 

De  Young,  146  Cal.  421,  422,  423,  80  Pac.  618. 

23.  Same — Statement  by  J  or  or  that  he 
would  Vive  benefit  to  plalntllT  If  testimony 
was  evenly  balanced  and  would  decide  for 
him,  shows  bias  in  favor  of  plaintiff,  though 
he  stated  that  he  would  not  give  plaintiff 
verdict  who  did  not  show  cause  of  action. — 
lombardl  v.  California  St.  R.  Co.,  124  Cal. 
811,  317.  B7  Pac.  66. 

24.  Comparei  McFadden  v.  Wallace,  38 
Cal.  61,  69. 

25.  Same — Statement  that  Jnror  would 
mo  (or  biKgeat  verdict  If  Jury  should  find 
that  plaintiff  was  entitled  to  recover  In  ac- 
tion for  personal  Injuries,  shows  such  bias 
in  favor  of  plaintiff  as  renders  disallow- 
ance of  challenge  error. — IJombardl  v.  Cali- 
fornia St.  R.  Co.,  124  CaL  Sll>  S14,  S7  Pac. 
C6. 


§  603.    CHALLENGES,  HOW  TRIED.    ChaUenges  for  cause  must  be  tried 

by  the  court.   The  juror  challenged  and  any  other  person  may  be  examined 

as  a  witness  on  the  trial  of  the  challenge. 

History:   Enacted  March  11,  1878,  re-enactment  of  1 163  of  Practice 
Act. 

Am  to  trlBl  ol  cballcnKcs.  see  Kerr's  Cyc.  Pen.  Code,  Sd  ed.,  H  1078,  1082  and  notes;  also 
note  23  Am.  Dec.  128. 

§601   JUKY  TO  BE  SWORN.   As  soon  as  the  jury  is  completed,  an  oath 

must  be  administered  to  the  jurors,  in  substance,  that  they  and  each  of  them 

will  well  and  truly  try  the  matter  in  issue  between  ,  the  plaintiff,  and 

 ,  defendant,  and  a  true  verdict  render  according  to  the  evidence.  * 

History:    Enacted  March  11,  1872,  re-enactment  of  fi  160  of  Practice 
Act 


1.    Jury  —  Presamptloa   as   to  verdict* — 

Under  the  provisions  of  the  above  section 
In  an  action  for  damages  where  the  jury 
are  Instructed  that  they  were  to  be  guided 
by  the  evidence  In  determining  the  amount 
of  damaEee  to  be  awarded  to  the  plaintiff 
and  further  instructed  that  It  was  not  nec- 
easary.  In  order  for  tham  to  estimate  for 


the  damagres,  that  any  witness  should  tes- 
tify thereto,  and  the  Jury  were  regularly 
sworn  to  render  a  verdict  '^accordI^^  to 
the  evidence"  under  the  provisions  of  the 
above  section,  on  appeal  It  will  be  presumed 
that  they  do  so. — Campbell  v.  Bradbury  17» 
Cal.  $64,  374.  178  Pao.  865. 
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ARTICLE  II. 

CONDUCT  OP  THE  TEIAL. 


1607. 
f  608. 


1609. 

8  610. 

sen. 

1613. 


Order  of  proceedings  on  trial. 

Charge  to  the  jury.  Court  most  fni- 
nisli,  in  writing,  QpoD  request,  the 
points  of  bw  contained  therein. 

Special  instructions. 

View  by  jury  of  the  premises. 

Admonition  when  jury  permitted  to 
separate. 

Jury  may  take  with  them  certain 
papers. 

Deliberation  of  jury,  how  eondoeted. 


I  614.   May  come  into  court  for  farther  in- 
structions. 

{  615.   Proceedings  in  case  a  juror  becomes 
sick. 

{  616.  When  prevented  from  giving  verdict, 
the  cause  may  be  again  tried. 

S  617.  While  jury  are  absent,  court  may  ad- 
journ from  time  to  time,  ^led 
verdict. 

1 618.  Verdict,  how  declared.  Form  of.  Poll- 

ing the  jury. 

1 619.  Pnx^edingfl  when  verdict  ia  informal. 


§  607.  ORDER  OF  PROCEEDINGS  ON  TRIAL.  When  the  jury  has  been 
sworn,  the  trial  must  proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case,  must  produce  the  evi- 
dence on  his  part ; 

2.  The  defendant  may  then  open  his  defense,  and  offer  his  evidence  in  sup- 
port thereof; 

3.  The  partiee  may  then  respectively  offer  rebutting  evidence  only,  unless 
the  court,  for  good  reason,  in  furtherance  of  justice,  permit  them  to  offer  evi- 
dence upon  their  original  case ; 

4.  When  the  eridence  is  conclnded,  unless  the  case  is  submitted  to  the  jury 
on  either  side  or  on  both  sides  without  argument,  the  plaintiff  must  commence 
and  may  conclude  the  argument ; 

5.  If  several  defeikdantB,  having  separate  defenses,  appear  by  different  coun- 
sel, the  court  must  determine  their  relative  order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

History:    Enacted  March  11,  1872. 
OONTINUANCB  OP  TRIAL. 
1.  As  to  "trial"— Definition  of. 


5.  Same  —  Proceedings  on  —  Statutory 

regulations. 

8.  Argument  and  conduct  of  counsel- 
Court  has  control  of. 

4.  Same  —  Charaeteiising   asnult  M 
felony. 

B.  Same — Comments  on  ezelnded  evidence. 

6.  Same — Reading  instructions  to  jury. 

7.  Same — Reading  law-books  to  jury, 

8.  Same — Beading  pleadings. 

9.  Same — Reading  seetions  of  Civil  Code 

to  jury. 

10.  Same — Referring  to  matters  in  fonner 

trial. 

11.  Same — Referring  to  matters  not  in  evi- 

dence. 

12.  Same — Right  to  address  jury. 
13, 14.  Conduct  of  court  toward  witness. 


16.  Construction  of  section  —  Contestants 
against  probate  of  will. 

16.  Decision  of  court— Entry  in  minutes, 

17.  Discretion  of  court. 

18.  Demonstrative  evidence— Ezbibition  of 

injured  arm  to  jury. 

19.  Exclusion  of  witness. 

20,  21.  Introduction  of  evidence— Waiver  of 
objection. 

22,23.  Misconduct  of  counsel- In  general 

£4,25.  Motion  to  strike  ont  evidence— As  to 
generally. 

26.  Same— Effect  of  failure  to  object 

27.  Same — Requisites  of  motion. 

28.  Objection  to  form  of  question. 

29.  Omnibus  question— Bight  of  court  to 

reject. 

30,81.  Opening  statement  of  counsel — In  een- 
eraL 
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32.  Order  in  which  eridenee  is  introduced — 

Very  much  in  diseretion  of  the 
court. 

33.  Same — ^Denial  of  absolute  tramfer  of 

policy. 

34.  Same— Error,  if  any,  admitting  coi7 

of  deed  cured,  how. 

35.  Same — Evidence  on  part  of  plaintifC  to 

anticipate  affirmatlTe  defense, 

86.  Same — Introduction  of  agreement  set 

up  in  affirmative  answer  by  means  of 
plaintiff's  witneas. 

87.  Same — Proof    of    due    execution  of 

agreement,  important  to  defense,  by 

plaintiff's  witness. 
38.  Province  of  the  jury. 
39,40.  Questions  for  court  or  jozy. 
41<  43.  Beopening  cause  for  further  evidence 

— After  Bubmiasion. 

44.  Same — Allowing  plaintiff  to  show  dis- 

missal of  action  which  had  '  been 
pleaded  as  pending. 

45.  Same — Cumulative  evidence. 

46.  Same — Discretion  of  trial  court. 

47.  Same  —  Befusal  of  motion  to  permit 

supplying  proof  of  steps  leading  up 
to  tax-deed. 

48.  Same — Where  amended  complaint  ira» 

permitted. 

49.  Same — Where  no  issue  was  raised  by 

pleading  to  which  evidence  offered 
was  relevant. 

50.  Bebattal — In  general. 

51.  Same — ^Admission  of  defendant. 

52.  Same  —  Contradiction  of  evidence  of 

iritness  for  defendant. 

53.  Same — Credibility  of  witnesses.  . 

54.  Same — Entering  upon  original  eaqse 

and  again  proving  same  facts. 
05.  Same  —  Evidence  of  deraignment  of 
title. 

66.  Same — Evidence  that  plaintiff  was 
bona  fide  parehaser  in  good  faith. 

57.  Same — Explanation  of  telegram  iotro- 

dneed  by  defendant. 

58.  Same- — Testimony  on  material  point 

can  not  be  kept  back. 

59.  Same — ^Where  matter  was  tborbughly 

gone  into  on  presentation  of  main 
caose. 

00.  Setting  cause  for  trial — Notice  of  ap- 
plication. 

61.  Submission  of  special  issues  to  jury. 
62, 63.  Taking  issues  of  fact  away  from  jury. 
64.  Variance — To  be  taken  advantage  of 
at  trial. 

00.  Withdrawal  of  evid«ee  cures  error, 
when. 

1.  Aa  ta  ^'trial'* — Deflnltlon  of. — Except 
where  there  Is  a  trial  de  novo  after  appeal, 
u  In  certain  appeals  from  justices'  courts, 
the  word  "trial,"  as  commonly  understood 
In  our  practice.  Includes  nothing  beyond 


proceedlnss  In  the  court  In  which  the  case 
originated.  In  criminal  cases  It  embraces 
steps  tending  to  and  culminating  In  a  judg- 
ment of  conviction  or  acquittal.  But  an 
appeal  is  no  part  of  a  trial;  It  Is  a  means 
for  remedying  errors  which  have  occurred 
at  a  precedent  trial. — People  v.  McKamy, 
168  Cal.  &30,  143  Cal.  762. 

X  BaMc— Proeecdlngs  oa— Statalory  reg- 
«la<loas< — In  a  proceeding  under  section 
1664,  post,  to  determine  the  rights  of  all 
persons  claiming  to  be  heirs,  or  entitled  to 
distribution  in  a  case  in  which  the  dece- 
dent left  the  bulk  of  hla  property  to  a 
charity  and  there  were  several  persona 
claiming  as  legal  heirs,  the  fact  that  the 
charity  claimant  failed  to  show  that  the 
testator  left  no  heirs,  did  not  constitute 
such  a  failure  to  establish  its  rights  to  the 
residue  of  the  property  so  as  to  require  a 
nonsuit  of  the  action  because  the  parties 
claiming  as  next  of  kin  were.  In  effect 
plaintiffs,  in  so  far  as  their  own  claims 
were  concerned  and  could  not  be  Injured 
In  their  rights  by  the  failure  of  any  other 
claimant-  to  establish  his  claim  and  es- 
pecially where  such  falling  claimant  was 
a  charity  and  a  beneficiary  under  the  will 
to  property  over  and  above  that  claimed  by 
persons  representing  themselves  to  be 
heirs,  and  the  only  effect  of  the  dental  of  a 
motion  for  a  nonsuit  was  to  regulate  the 
order  of  the  procedure  which  was  within 
the  discretion  of  the  court,  under  the  provi- 
sions of  the  above  section. — Estate  of 
Freedman,  178  Cal.  127,  172  Pac.  140. 

8.  Argwment  aad  eoadact  of  connnrl— 
Court  kas  control  of*  and  extraneous  mat- 
ters should  not  be  brought  In  and  com- 
mented upon.— Knight  v.  Hubs,  77  Cal.  410, 
414,  19  Fac.  698. 

As  to  argmenf  aad  condnet  of  coansel  In 
a  erlmlaal  eaae,  see  Kerr's  Cyc.  Pen.  Code, 
2d  ed.,  IS  1093  et  seq.  and  notes. 

As  to  argnateat  oa  trial  of  Issuca  by  the 
conrt,  see,  post,  {  681  and  note. 

As  to  eomaicat  by  coaaiiel  oa  fact  that 
oae  party  to  the  actloa  Is  a  earporatlon  bo- 
taiK  improper  argnmeat,  see  note  Ann.  Cas. 
1912A,  1292. 

As  to  iBstmctloa  to  Jary  to  pay  bo  attea- 
ftoa  to  rcBsaAa  mt  eowssoi  belav  rcTerslblc 
error*  see  note  Ann.  Cas.  1912C,  817. 

As  to  UnUtattaa  mm  argnateat  nf  conaael, 

see  note  46  Am.  St.  Rep,  28, 

A*  to  mlseoadnet  of  eannael,  see  pars.  28. 

28,  this  note. 

Aa  to  oprning  Mtatement  of  connsel,  see 

pars.  30,  31,  this  note. 

4.  Same — Characterixlnn  aasaalt  aa  M- 

oay. — In  an  action  to  recover  damages  for 
personal  Injuries  to  the  plaintiff  as  the  re- 
sult of  an  assault  with  a  hammer,  it  was 
not  Improper  for  counsel  for  the  plaintiff, 
in  arguing  to  the  Jury,  to  state  that  if  the 
assault  was  admitted,  and  was  not  Justined 
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or  In  self-defense,  the  defendant  would  be 
liable  to  be  prosecuted  for  a  felony. — ^Hardr 
T.  Schlrmer,  16S  Cal.  ST2,  It*  Fac.  993. 

B.  Sama  —  CsBHwtB  mm  excluded  erl- 
deaee  In  such  a  way  as  to  cast  discredit 
upon  the  testimony  given  by  a  witness,  Is 
improper  argument. — Chicago  City  K.  Co.  v. 
Gregory,  221  111.  77  N.  B.  1112.  6  Ann. 

Cas.  220  and  note  224,  220. 

C    Baatc  —  RcadlHS  laatraetloM  to  Jnry 

and  comments  on  them  may  be  permitted 
within  discretion  of  court — Boreham  T. 
Byrne,  82  Cal.  22,  29,  22  Pac  212. 

7.  Sane — Readlag  lan-boolui  to  Jary  la 

not  commendable,  and  hence  refusal  to  al- 
low defendant's  counsel  to  read  extracts 
from  decision  of  supreme  court  Is  not  error. 
— People  T.  Godwin.  123  Cal.  374,  37S,  65 
Pac.  1069. 

Am  to  readiag  law-books  to  Jury  by  conn- 
ael.  see  note  1  Am.  St.  Rep.  64. 

Aa  to  readlag  Bedlcal  ar  other  books  In 
evidence,  see  post.  9  1920  and  note. 

8.  Same — Reading  pleadings  or  calling 
attention  of  Jury  to  facts  alleged  therein 
during  argument  Is  not  improper, — Knight 
V.  Russ,  77  Cal.  410,  414,  19  Pac.  698. 

e.  Sane— heading  aectlona  of  the  Civil 
Code  to  Jury  by  counsel  In  his  argument  is 
within  the  discretion  of  the  court  to  refuae. 
— Meyer  v.  Foster,  147  Cal.  166,  81  Pac.  402, 
404.  See  People  v.  Anderson,  44  Cal.  66,  70; 
People  V.  Forsythe.  06  Cal.  101.  104,  3  Pac. 
402:  People  v.  Treadwell,  69  Cal.  226,  238,  7 
Am.  Crim.  Rep.  162,  19  Pac.  602;  Sullivan  r. 
Royer,  72  Cal.  242,  1  Am.  St.  Rep.  61,  13  Pac. 
66S. 

gaate  Reference  to  mattera  in  form- 
er trlaL— Counsel,  In  arguing  to  the  Jury, 
may  refer  to  mattera  covered  by  findings 
in  a  former  trial,  when  such  findings  are 
before  the  Jury. — GJurloh  V.  Fleg,  164  Cal. 
429,  129  Pac.  464.  466. 

11.  Same — Refercaee  to  mattera  »t  In 
evidence  In  argument  to  Jury  is  highly  Im- 
proper, because  it  is  seeking  to  place  be- 
fore the  Jury  indirectly  that  which  could 
not  be  produced  directly  In  the  proof. — 
Little  Rock  R.  &  Bl.  Co,  T.  Goener,  80  Ark. 
158.  10  Ann.  Cas.  273,  96  S.  W.  1007. 

12.  Same — Right  to  addreu  Jury. — While 
the  court  announced  Its  decision,  or,  more 
properly  speaking,  the  impressions  produced 
upon  the  mind  of  the  court  by  the  evidence, 
before  an  opportunity  was  afforded  coun- 
sel for  argument,  nevertheless,  when  Its 
attention  was  called  to  the  fact  by  defend- 
ant's counsel,  the  court  said  that  It  had 
merely  Indicated  its  conclusions,  which 
were  subject  to  change  If  subsequent  argu- 
ment should  suggest  their  Impropriety,  and 
offered  to  hear  argument;  but  counsel  for 
defendant  refused  to  make  any  argument. 
No  prejudicial  error  resulted  from  such 
conduct. — Jones  t>  <I<awls.  19  Cal.  App,  575. 
126  Pac.  853,  854. 


IS.    Condnet  af  eenrt  toward  wftBesa.— 

It  Is  not  prejudicial  misconduct  for  the  trial 
Judge  to  tell  a  witness  for  the  defenaant 
to  shut  up,  or  to  threaten  him  with  a  jail 
sentence,  for  the  use  of  profane  language. 
—People  V.  Vukojerlch,  25  Cal.  App.  459, 
148  Pac.  1068. 

14.  The  degree  of  courtesy  to  be  exer- 
cised by  the  court  toward  a  witness  Is  not 
a  subject  for  Judicial  review,  unless  It 
clearly  appears  that  the  defendant's  rights 
were  prejudiced  thereby. — People  v.  Vuko- 
Jevlch,  25  Cal.  App.  469,  143  Pac.  1068. 

IB.  Coaatractton  of  section — Contestants 
against  probate  of  a  will  denying  due  exe- 
cution are  plaintiffs  and  must  go  forward 
with  the  evidence. — In  matter  of  Dalrymple, 
67  Cal.  444,  445,  7  Pac.  906;  In  matter  of 
Uitour,  140  Cal.  414,  420,  78  Pac.  1070,  74 
Pac.  441. 

19.    Decision  of  court— Entry  In  minutes. 

— Tfie  entry  in  the  minutes  that  damages 
for  one  month's  unlawful  detainer  was  six 
hundred  and  fifty  dollars  does  not  consti- 
tute the  decision  of  the  cause,  but  the  deci- 
sion which,  under  section  632,  post.  Is  the 
basis  of  the  final  Judgment  in  the  written 
flndings  of  the  court,  and  Uie  court  properly 
estimated  the  damages  as  of  the  date  of  the 
findings,  which  accounts  for  the  proper  in- 
crease thereof  to  the  sum  of  one  thousand 
twenty  dollars.— Delger  v.  Jacobs,  19  Cal. 
App.  197.  125  Pac.  258. 

As  to  dcclalan  of  ceurt^  see,  post.  |  632 
and  note. 

IT.    Discretion  of  court. — Trial  courts  In 

the  exercise  of  their  discretion  may  depart 
from  the  orderly  procedure  prescribed  by 
this  section  for  the  conduct  of  a  trial,  but 
error  can  not  ordinarily  be  predicated  upon 
their  refusal  to  do  so.— Watklns  v.  Glas,  5 
Cal.  App.  68,  7G,  89  Pac.  840. 

18.  Demonstrative  evidence — Exhibition 
of  Ininred  arm  to  Jnry. — It  was  not  preju- 
dicial error  to  permit  one  of  the  plalntifTa 
to  exhibit  his  Injured  arm  to  the  Jury,  al- 
though the  Injury  had  been  admitted  by  the 
answer. — Eaton  v.  Southern  Pacific  Co.  22 
Cal.  App.  461,  124  Pac.  801. 

19.  Exelualen  of  witoeaa. — An  application 
that  witnesses  be  excluded  from  the  court- 
room while  not  testifying  la  addressed 
largely  to  the  discretion  of  the  trial  court. 
—People  v.  Rogers,  168  Cal.  476.  126  Pac. 
142. 

As  to  the  effect  ef  dlaobcdlence  of  a  rule 
excluding  witness  from  the  courtroom  dur- 
ing the  trial,  see  note  9  Ann.  Cas.  368. 

As  to  right  ef  the  criminal  eenrt  te  ex- 
clude persons  frem  the  eourtroem.  see  notes 
9  Ann.  Cas.  Ill;  20  Ann.  Cas.  632. 

M.  Introduction  of  evidenec— Waiver  ef 
ohjcvtlon.— Where  in  an  action  by  an  ad- 
ministrator for  damages  resulting  from  the 
death  of  hia  Intestate,  alleged  to  have  been 
caused  by  the  defendants"  negligence,  the 
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complaint  ts  silent  as  to  the  existence  of 
any  heirs,  and  the  trial  is  proceeded  with  In 
all  respects  as  though  the  pleadings  suf- 

flclently  presented  the  Issue,  and  evidence 
1b  admitted  upon  the  subject  without  objec- 
tion, the  defendant  can  not  take  advantage 
of  such  defect  on  appeal. — Slaughter  v. 
Goldberg.  Bowen  &  Co..  26  Cal.  App.  319, 
147  Pac.  90. 

21.  A  general  demurrer  to  such  a  com- 
plaint is  not  sufllclent  to  apprise  the  plain- 
tiff of  the  defect  and  relieve  the  defendant, 
from  the  necessity  of  objecting  to  the  evi- 
dence.— Slaughter  v.  Goldberg,  Bowen  &  Co., 
26  Cal.  App.  318,  147  Pac.  80. 

33.  Hl»ooadnct  of  eoumsel — In  renerat. — 
Where  the  answer  alleges,  in  a  condemna- 
tion suit,  that  the  plaintiff  did  not  Intend 
to  construct  the  proposed  railroad  or  any 
railroad  whatever,  and  that  It  had  begun 
the  action  for  the  purpose  of  acquiring  the 
defendant's  land,  not  for  any  public  use 
whatever,  nor  in  good  faith,  it  Is  not  mis- 
conduct for  the  plaintiff's  attorney  to  make 
reference  In  his  opening  statement  to  di- 
vers previous  occurrences  tending  to  show 
that  the  plaintiff  had  encountered  opposi- 
tion and  difficulty  In  building  Us  line  to  the 
land,  but  that  it  had  -  persisted  in  its  pur- 
pose nevertheless. — Vallejo  &  Northern  R. 
R.  Co.  V.  Reed  Orchard  Co.,  169  Cal.  645,  147 
Pac.  SSS. 

As  to  ■iwnnicat  mmA  condnct  of  eeansel* 

see  pars.  3-12,  this  note. 

As  to  tBlseoadaet  of  eoansel  la  argnmeatr 

see  note  9  Am.  St.  Rep.  559. 

23.  Counsel  for  defendants  is  acting 
within  his  rights  in  demanding  an  investi- 
gation, during  the  course  of  the  trial,  of 
the  result  of  an  Interview  had  by  plain- 
tiffs* counsel  with  one  of  the  jurors;  and 
alleged  misconduct  on  his  part  in  comment- 
ing upon  this  fact  to  the  jury  and  otterloff 
to  let  plaintiffs  have  the  property  for  forty 
per  cent  of  defendants'  equity  was  cured, 
where  the  court  at  the  time  instructed  the 
jury  to  exclude  from  Its  consideration 
everything  except  that  which  bore  directly 
upon  the  Issues  of  the  case. — Hansbrough 
V.  Mann,  26  Cal.  App.  261,  146  Pac.  896. 

24.  IHotiOD  to  Mtrike  out  evidence — As  to 
seacrallr. — Where  no  objection  was  made 
to  the  admission  of  evidence  until  after 
the  witnesses  had  left  the  stand  and  the 
case  was  closed,  a  motion  to  strike  out 
such  evidence  comes  too  late  at  such  a  time, 
and  Is  properly  denied. — Perkins  t.  Blauth, 
ISS  Cal.  782.  127  Pac.  50. 

25.  Where  a  witness  has  testified  to  his 
opinion  of  the  mental  condition  of  the  tes- 
tatrix, and  also  to  other  matters,  a  motion 
to  strike  out  the  entire  testimony  of  the 
witness  on  the  ground  that  he  was  not  an 
Intimate  acquaintance  will  not  lie. — Estate 
of  Huston,  163  Cal.  166,  124  Pac.  862. 

as.  Samr — Effect  of  failure  to  ob|ect^ 
While  evidence  allowed  may  have  been 


hearsay,  yet  where  it.  went  In  without 
objection,  and  was  not  contradicted,  either  ^ 
by  evidence  or.  by  mathematical  calculation, 
the  trial  court  was  justified  In  accepting  it. 
—Lucy  v.  Davis.  163  Cal.  611,  126  Pac.  490. 
492. 

As  to  effect  of  fallaro  to  bmvc  to  strike 
out  evidence  adoaltteA  over  ob|cctIoa>  see 

note  Ann.  Cas.  1912C,  711. 

Am  to  bow  far,  o«4  the  eircamstanees 
under  nhlcb  a  party  aay  estop  himself  to 
object  to  incompeteat  ovldcacc,  see  note 
130  Am.  St.  Rep.  758. 

27.  Same — Requisites  of  motion. — A  mo- 
tion, to  be  available,  must  be  directed  with 
precision  to  the  testimony  which  the  mov- 
ing party  desires  the  court  to  eliminate. — 
Lucy  v.  Davis,  163  Cal.  611,  126  Pac.  490, 
492,  citing  Wadleiffh  v.  Phelps,  149  CaL  644, 
67  Pac.  93. 

28.  Obiectloa  to  form  of  qacstloa. — As  to 

time  of  reservation  of  exception,  see,  post, 
I  624  and  note  par,  22. 

28.    Omalboa  qnestloa — Rlcht  of  eoort  to 

reject. — While  It  Is,  of  course,  the  duty  of 
the  trial  courts,  as  It  Is  that  of  all  courts, 
to  give  to  all  the  eases  tried  or  heard  be- 
fore them  all  the  time  they  require  or  that 
may  be  necessary  to  a  just  and  proper  de- 
cision of  all  the  important  questions  In- 
volved therein,  and  that  the  mere  fact  that 
a  court  might  In  its  judgment  have  given 
sufficient  of  Its  time  to  a  particular  case  is 
nu  excuse  or  justification  for  an  erroneous 
ruling,  or  for  refusing  to  hear  further  testi- 
mony where  It  is  proper  in  a  legal  aspect 
and  is  designed  to  Illuminate  one  or  all  the 
disputed  questions  of  fact,  still  there  is  no 
rule  of  evidence  which  requires  a  trial 
court  to  allow  a  large  amount  of  testimony 
involving,  perhaps,  various  specific  topics, 
to  ha  given  in  response  to  an  omnibus  ques- 
tion.—Doudell  V.  Shoo,  20  Cal.  App.  424,  129 
Pac.  478,  489. 

SO.    Opeulag   atatcmeat  of  eoaasel  — la 

geBcral.r-The  practice  of  directing  a  ver- 
dict, in  advance  of  the  Introduction  of  evi- 
dence, upon  the  opening  statement  of  one 
or  the  other  party  is  a  dangerous  one  and 
an  order  granting  such  motion  can  be  up- 
held only  where  It  is  clear  that  counsel  has 
undertaken  to  state  all  of  the  facts  which 
he  expects  to  prove,  and  it  is  plainly  evi- 
dent that  the  facts  thus  to  be  proved  will 
not  constitute  a  cause  of  action  or  a  de- 
fense, as  the  case  may  be.  Where,  however, 
these  conditions  are  compiled  with,  the 
court  Is  authorised  to  accept  the  sutements 
and  admissions  of  counsel  and  to  direct  a 
verdict  required  by  such  statements  or  ad- 
missions.—Bias  V.  Reed,  169  Cal.  83,  145  Pac 
516. 

As  to  arvamcat  aaA  eoadact  of  caams. 

see  pars.  8-12,  22,  23,  this  note. 

31.  Where,  after  counsel  had  first  out- 
lined the  facts  to  be  proved. by  defendants, 
plaintiff  moved  the  court  for  a  direct  ver- 
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diet,  and  counsel  for  defendants  declared 
^  his  readiness  "ttf  argue  that  proposition 
right  now,"  whereupon  the  court  directed 
that  the  reporter  read  over  the  opening 
statement,  suggesting  that  counsel  for  de- 
fendants might  have  omitted  something, 
and  in  response  to  this  suggestion  defend- 
ants' counsel  amplified  his  statement,  and 
ai'gument  on  the  motion  proceeded,  on  the 
completion  of  which  the  court  directed  a 
verdict  in  favor  of  plaintiff,  under  the  cir- 
cumstances, there  Is  no  ground  for  the  claim 
that  the  statement  was  made  without  an 
understanding  of  the  necessity  for  making 
It  exhaustive  or  that  any  substantial  fact 
intended  to  be  proved  was  omitted  there- 
from by  inadvertence. — Bias  t.  Reed,  l6Et 
Cal.  S3,  Ui  Pac.  BIS. 

32.  Order  In  wblcb  evldenee  %m  latrotliieed 
— Verr  mnch  In  dlNcretloti  of  the  conrt.  and 

will  not  be  interfered  with  by  appellate 
court  except  in  cases  of  abuse  of  such  dis- 
cretion.— Bates  V.  Tower,  103  Cal.  404,  406, 
37  Pac.  385.  See  Crosett  v.  Whelan,  44  Cal. 
200;  People  v.  Shainwold.  51  Cal.  468. 

A«  to  etlcct  o<  admlMloM  to  change  burden 
of  proof  and  rlcht  to  open  and  elooct  see 

note  <1  L.  R.  A.  SIS. 

An  to  order  of  pmof  In  ceneral,  aee,  post. 
S  2042  and  note;  also  note  S  Am.  St.  Rep. 
489. 

As  to  rlvkt  to  open  and  cloee,  see  note  8S 

Am.  Dec.  139;  96  Am.  Dec.  111. 

83.  Snmc — Denial  of  nfaHolnte  transfer  of 

poller  for  actual  value  which  had  been  held 
under  mortgage  being  alleged  in  answer 
being  deemed  made  throws  liurden  of  proof 
on  defendant,  and  hence  It  was  not  error  to 
require  defendant  to  first  introduce  evi- 
dence in  support  of  such  afflrmatlve  de- 
fense—Clarke v.  Fast.  138  Cal.  422,  4XS,  61 
Pac.  72. 

M.  Snnie— Error.  If  any,  adalttlns  e«>py 
of  tke  deed  cored  by  subsequent  proof  of 
loss  of  deed- — KennlllC  T.  Caulfleld,  140  CaL 
34,  47,  73  Pac.  SOS. 

3S>  Sane— Evidence  on  pnrt  of  plnlntlff 
to  antlelpntc  nnrniatlve  defense  was  prop- 
erly excluded  where  It  was  not  responsive 
to  any  aliegatlons  of  complaint. — Turner 
V.  Southern  Pac.  Co.,  142  Cal.  580,  681,  76 
Pac.  384. 

Sd.  Same— Introdnctlon  of  airreenient  act 
op  In  nflrmatlve  nnnncr  by  menna  of 
plnlnlllTe  wltnesn  was  Improper. — Haines 
V.  Snedlgar,  110  Cal.  18,  21.  42  Pac.  462. 

ST.  Same— Proof  ot  dne  cxecntloo  of 
nKreenent,  Important  to  defenne.  by  plaln- 
tllTs  witnesa  was  not  open  to  objection. — 
Haines  v.  Snedlgar.  110  Cal.  18,  Si,  42  Pac. 
462. 

S8.  Province  ot  Jary. — The  Jury  must  de- 
cide all  questions  of  fact  arising  from  the 
evidence,  at  least  where  there  is  a  sub- 
stantial conflict.    Where  there  Is  no  such 


conflict,  the  court  may  direct  a  Judgment, 
but  otherwise  it  may  Instruct  only  as  to 
the  law.— Estate  of  Everts,  163  Cal.  449, 
126  Pac.  10S8. 

As  to  tnklns  Isane  of  fact  from  Inrr.  see 

pars.  80  and  31,  this  note. 

A*  to  wbnt  Is  deemed  to  be  Invnslon  by 
tke  eonrt  of  tke  province  of  tke  inry,  see 

note  14  Am.  St,  Rep.  36. 

30.  dncstlons  for  conrt  or  Jury. — Where 
the  facts  are  undisputed  the  court  may 
determine,  as  matter  of  law,  that  they  are 
wholly  insufficient  to  give  rise  to  any  legal 
liability.— Hill  v.  Pacinc  Oas  &  Eleo.  Corp., 

22  Cal.  App.  788,  186  Pac.  492. 

40.  The  discretion  of  Jurors  In  consider- 
ing the  effect  of  evidence  as  proof  is  not 
absolute.  It  fs  their  duty  to  avoid  fanciful 
theories  and  unreasonable  inferences  and 
not  to  resort  to  Imagination  or  suspicion. 
If  the  trial  court  is  satisfled  tbat  a  verdict 
is  supported  by  these  alone.  It  should  set 
It  aside,  even  If  there  is  a  substantial  con- 
flict of  the  evidence.  If  there  Is  no  substan- 
tial conflict,  and  these  are  Its  only  founda- 
tions, an  appellate  court  should  reverse  the 
Judgment. — People  v.  Elmore.  167  Cal.  206, 
138  Pac.  989. 

41.  Reopening:  eanoe  for  farther  evidcnee 
—After  submission, — Reopening  case  after 
submission  for  Introduction  of  additional 
evidence  Is  within  discretion  of  court. — 
Miller  V.  Sharp,  49  Cal.  233;  Briswalter  v. 
Palomares,  66  Cal.  259,  6  Fac.  226;  Con- 
solidated Nat.  Bank  v.  Paclflc  Coast  S.  S. 
Co.,  95  Cal.  1,  29  Am.  St.  Rep.  85.  S8,  30 
Pac.  96;  San  Francisco  Breweries  v. 
Schurts.  104  Cal.  420,  428,  38  Pac.  92;  Doug- 
lass V.  Willard,  129  Cal.  S8.  40.  61  Pac.  672; 
Bstate  of  Walker.  148  Cal.  162,  82  Pac.  770, 
771. 

An  to  rccallInK  witness,  see,  post,  I  2050 
and  note. 

42.  And  only  In  cases  of  abuse  of  discre- 
tion will  the  order  of  the  lower  court  allow- 
ing such  testimony  to  be  Introduced  be  In- 
terfered with. — Douglass  T.  Wlltard.  129 
Cal.  38,  40.  61  Pac.  572. 

43.  A  motion  to  reopen  the  case  in  order 
that  the  plaintiff  may  offer  additional  evi- 
dence ia  properly  denied,  where  not  sup- 
ported by  aflldavit  or  other  evidence  Justi- 
fying his  omission  to  offer  the  evidence 
before  the  submission  of  the  case,  and 
where  the  evidence.  If  received,  could  not 
produce  a  different  result. — Pfoh  v.  Porter, 

23  Cal.  App.  59,  137  Pac.  44. 

44.  Snmc— Allowlns  plnlntlff  to  skew 
diamlssal  of  action  wblcfc  had  been  pleaded 

pendlnc  In  reference  to  the  same  cause, 

by  clerk's  register  in  proper  form  by  re- 
opening submission,  was  not  error  or  even 
abuse  of  discretion. — ^Loewenthal  v.  Coonan, 
136  Cal.  381.  384,  87  Am.  St.  Rep.  116,  <7 
Pac.  324. 
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45.  Swic — CnnnlatlTC  ctMcdcc  which 
would  not  have  affected  the  result  is  not 
auch  evidence  aa  would  render  refusal  to 
reopen  case  after  aubmission  to  permit  Its 
introduction  an  abuse  of  discretion. — 
Estate  of  Walker,  148  Cal.  Ifi2,  8S  Pac.  770, 
771. 

48.  Same — OlMcretlon  of  trial  coart. — It 

Is  within  the  discretion  of  a  trial  court  to 
reopen  a  case  after  the  close  of  the  evi- 
dence.— Phenegar  v.  Paolinl,  27  Cal.  App. 
381,  149  Pac.  1008. 

47.  Same— RcfuMl  of  motloii  to  penult 
MupplrlBK  proof  of  atepa  leading  np  to  tax- 

ArrA  after  submission  of  cause  on  the 
ground  of  inadvertence  was  not  abuse  of 
discretion  where  plaintiff  purposely  took 
chances  of  safllctencsr  of  deed  admitted  by 
court  in  proof  of  his  title  after  full  objec- 
tion and  warning  from  defendant's  counsel 
that  proof  of  steps  preceding  deed  was 
necessary  to  be  made. — Haines  T.  Toung. 
132  Cal.  612,  614.  64  Pac.  1079. 

48.  Same  — Wberc  aHimde*  eoatplalat 
waa  peralttcd  to  be  filed,  based  on  affida- 
vit setting  up  facts  learned  since  the  case 

was  trfed  and  submitted  and  permission 
was  given  to  take  further  testimony.  It  Is 
within  discretion  of  court  as  to  what  fur- 
ther relevant  testimony  to  allow. — Lee  v. 
Murphy,  119  Cal.  364,  367,  61  Pac.  649,  966. 

4A.  8aae— Where  mo  taaoe  waa  ralactf  br 
pleadings  to  whleh  evidence  offered  wm 

relevant,  permission  to  Introduce  evidence 
after  the  submission  of  case  waa  properly 
denied.  —  San  Francisco  Breweries  V. 
Srhurtz,  104  Cal.  420,  426,  38  Pac.  92. 

M.  Rcbnttak— In  genernl. — It  Is  within 
discretion  of  court  to  allow  for  good  cause 
shown  admission  of  evidence  in  rebuttal, 
which  should  have  been  presented  In  pre- 
senting main  case. — Patterson  v.  San  Fran- 
cisco ft  S.  H.  Blec.  R.  Co.,  147  Cal.  178,  81 
Pac.  631,  6SS.  See  Llaman  v.  Barly,  16  Cal. 
199:  Yankee  Jim's  U.  W.  Co.  v.  Crary,  26 
Cal.  604,  609.  86  Am.  Dec.  145;  Kohler  v. 
Wells  F.  A  Co.,  26  Cal.  606.  613. 

51.  SaMC— AdmlNsIona  of  defendaat  were 
properly  excluded  in  rebuttal  where  plain- 
tiff did  not  ask  permission  to  reopen  his 
case  for  the  purpose  of  Introducing  such 
evidence.^ — ^Toung  v.  Brady.  94  Cal.  128,  130, 
29  Pac  489. 

SS.  gait  "  Contradlclloii  of  evidence  of 
witncaa  tor  defendant,  so  far  as  such  evi- 
dence waa  In  conflict  with  testimony  already 
given  by  witneas  by  recalling  such  witness. 
—Phelps  V.  McOIoan.  42  Cal.  298.  303. 

53.  Save— Credibility  of  witnettses  may 
be  shown  by  rebutting  evidence  when  it 
has  been  attacked  by  evidence  of  the  oppo- 
ai  te  party. — Wade  v.  Thayer,  40  Cal.  578. 
685. 

54.  Sane — Entering  npon  orlgtaal  canac 
■■d  BgnlM  provlBR  same  fnets  that  were 
proved  by  plaintiff  In  making  his  prima 


facie  case,  la  not  authorized. — Yankee  Jim's 
U.  W.  Co.  V.  Crary,  26  Cal.  604,  609,  86  Am. 
Dec.  146. 

66.  Same— Bhrldenee  of  deralgnment  of 
title  waa  properly  admitted  In  rebuttal 
where  defendant  relied  on  adverse  posses- 
alon,  plaintiff  being  entitled  to  rely  on 
prima  facie  evidence  of  title  in  first  case. — 
Abbey  H.  Assoc  v.  WlUard,  48  Cal.  614,  618. 

Stt.  Same— Bvldenee  tbat  plaint  I II  waa 
bona  flde  purcbaaer  la  goad  faith,  and  with- 
out notice  and  for  valuable  considerationr 
was  properly  admitted  on  the  part  of  plain- 
tiff after  he  had  rested  in  action  to  quiet 
title  where  defendant  had  introduced  in 
evidence  deed  prior  to  date  of  plaintiff's 
deed.— Douglass  T.  WUlard,  129  Cal.  38,  40, 
61  Pac  672. 

S7.  Same  —  BxplanatloB  of  telegrani  in- 
trodnccd  by  defendant  to  contradict  testi- 
mony of  plaintiff  was  properly  permitted  In 
rebuttal. — Bradford  v.  Woodworth,  108  Cal. 
S84,  687.  41  Pac.  797. 

68.  Same— Testimony  on  material  point 
enn  not  be  kept  back  until  testimony  of 
other  party  la  drawn  out  and  then  intro- 
duced by  way  of  rebuttal. — ^Kohler  v.  Wells 
F.  ft  Co.,  26  Cal.  606.  618. 

Sft.  Same — Where  matter  was  thoronghly 
gone  Into  oa  proscntatlon  of  main  cniue 
by  plaintiff,  It  was  not  error  to  permit  fur- 
ther erldenoe  as  to  such  matters  In  re- 
buttal.— Patterson  t,  Sbji  Francisco  ft  i3.  M. 
Blec  R.  Co.,  147  Cal.  178,  81  Pac  631.  632. 

60.  Setting  enosc  <or  trial— Notice  of  ap- 
plleatlon. — Section  694,  post,  does  not  re- 
quire that  a  party  Uitendlng  to  apply  to 
the  court  to  have  a  day  fixed  for  the  trial 
should  give  notice  of  hts  Intended  applica- 
tion to  the  adverse  party.  The  section  only 
requlrea  that  a  five  days'  notice  of  the  time 
set  for  the  trial  shall  be  given. — McT^eill  & 
Co.  V.  John  Doe,  163  Cal.  338,  126  Pac.  346. 

61.  SnbmUslon  of  epeelal  Issnes  to  |nry, 
—As  to  generally. — See.  post,  I  624  and  note. 

62.  Taking  tasnea  of  fact  away  from 
Jury. — The  rule  Is  elementary  and  thor- 
oughly settled  that,  in  order  to  Justify  a 
trial  Judge  In  taking  the  issues  of  fact- In 
suit  away  from  a  Jury,  the  condition  of  evi- 
dence must  be  such  that  It  may  be  said 
that  plaintiff's  case  finds  no  substantial  sup- 
port in  It.  If  there  Is  any  evidence  at  all 
of  the  substantial  nature  supporting  the 
essential  feature  of  the  cause  of  action  al- 
leged in  the  complaint,  then  and  In  that 
case  the  motion  for  Judgment  of  non-suit 
should  not  be  granted. — McKwen  v.  Occi- 
dental Life  Ins.  Co.,  SO  Oal.  App.  477,  129 
Pac.  698.  699. 

63.  Where  It  Is  clear  that  If  the  case  had 
been  allowed  to  go  to  the  Jury  and  the  Jury 
had  found  In  favor  of  plaintiff,  the  court 
would  have  been  compelled,  on  motion  to 
that  effect,  to  set  aside  the  verdict  and 
grant  a  new  trial  on  the  ground  of  Insufll- 
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clenoy  of  evidence  to  RUstain  the  verdict, 
the  trial  court  did  not  err  In  directlnsr  a 
verdict  for  defendant. — Champion  Gold  Min- 
ing Co.  T.  Champion  Mines,  164  CaL  20S, 
128  Pac.  S16,  3S1. 

U>  Variance— To  be  taken  ndvantase  of 
at  tke  trial. — Any  variance  between  the  al- 
leffatione  and  the  proof  existing  it  must  be 
taken  advantage  of  at  the  trial;  it  can  not 
be  raised  for  the  first  time  on  appeal. — ^Mer- 
cantile Trust  Co.  T.  Doe,  tt  Cal.  App.  tU, 
146  Pac.  692. 


CO.    Wlllidniwal    of    cvldenee  —  Cnrca 

error,  wken.^ — It  evidence  that  has  been 
taken  In  the  course  of  a  trial  is  withdrawn 
from  the  consideration  of  the  jury  by  the 
direction  of  the  court,  such  direction  cures 
any  error  which  may  have  been  committed 
by  Its  Introduction,  unleas  the  court  can 
see  that  such  a  strong  Impression  has  been 
made  by  the  testimony  upon  the  mind  of 
the  jury  that  Its  subsequent  withdrawal 
Will  not  remove  the  effect  caused  by  Its 
admission.— Balaklala  Consol.  Copper  Co.  v. 
Reardon,  220  Fed.  584. 


§608.  CHABOE  TO  THE  JURY.  OOUET  M0ST  FURNISH,  IN  WRITINa, 
UPON  REQUEST,  THE  POINTS  OF  LAW  CONTAINED  THEREIN.  In 

charging  the  jury  the  court  may  state  to  them  all  matters  of  law  which  it 
thinks  necessary  for  their  information  in  giving  their  verdict;  and,  if  it  state 
the  testimony  of  the  case,  it  must  inform  the  jury  that  they  are  the  exclusive 
[judges  of  all  questions  of  fact.  The  court  must  furnish  to  either  party,  at  the 
time,  upon  request,  a  statement  in  writing  of  the  points  of  law  contained  in  the 
charge,  or  sign,  at  the  time,  a  statement  of  such  points  prepared  and  submitted 
by  the  counsel  of  either  party. 

^  History:    Enacted  March  11,  1872,  re-enactment  of  {165  of  Practice 

Act;  amended  by  Code  Commlaaion,  Act  March  8,  1901,  Stats,  and 
AmdtB.  1900-1,  p.  146,  held  unconstitutional,  see  history,  S  5  ante. 

INSTEUCTION  TO  JUET. 


1, 2.  Bight  to  instmetion — In  geneial. 

8-  6.  Same  —  Based  upon  his  theory  of  . 

cause. 

7.  Same — Error  in  refusing  to  give  in- 

struction cured,  when. 

8.  Same — ^Neglect  to  instruct  jury  on 

commonplace  matter. 

d|  10.  Same — Refusal  to  ^ve  correct  and 

pertinent  instructions  asked. 

11.  Same — Same — In  eqnity  cause. 

12.  Abstract  instructions. 

IS.  Same  —  Abstract,  hypothetical,  and 

ini^plieable  instructions. 
14.  Action  for  negligence  —  Bights  of 

parties  and  duty  of  court 
IS- 18.  Argumentative  instructions. 

19.  Assumption      judge  as  to  fiiets, 

20.  Burden  of  proof — Instructions  as  to. 

21.  Caution  as  to  undue  sympathy. 

22.  Conflicting  instructions. 

23.  Confusing  and  contradictory  state- 

men  ta. 

24.  Constitutional  provision, 

25-  33.  Construction  of  instructions  —  As  a 

whole. 

34.  Same — Authorizing  jury  to  find  ver- 
dict for  less  than  amount,  as  by 
admisBions. 

85,86.  Same — Instruction  as  to  admissions 
in  pleadings. 
87.  Same — ^Repetition  of  words. 

ittu 


38.  Same — Same — Omission  of  "perpon- 
derance." 

89.  Same  —  Submitting  question  as  to 
facts  which  were  admitted  by 
pleadings, 

40-  42.  Contradictory  and  ineonsiBtent  in- 
structions. 

48, 44.  Same — Error  in  one  of  contradictory 
instructions  not  cured,  how. 

45.  Same  —  Contradictory  instructions 

where  at  request  of  appellant,  is 
not  material, 

46.  Court  stating  matters  of  law. 

47-  50.  Direction  of  verdict  —  Is  proper, 
when. 

61,  52.  Same  —  Instruction  asking  for  ver- 
dict on  one  matter  and  entirely 
ignoring  other  considerations. 

63.  Same — Instruction  that  jury  should 

find  facts  as  admitted  plead- 
ings. 

64.  Duty  of  eourt  —  In  giving  instme- 

tion. 

65, 56.  Same — Refusal  to  give,  not  preju- 
dicial, when. 
67-59.  Error — Cured  by  other  instructions. 

60.  Same — Stating    at    whose  request 

given,  not  error. 

61.  Erroneous  instruction  —  Disregarded 

by  jury — Effect  on  appeal. 

62.  Exceptions  to  instructions — Must  be 

taken  prior  to  the  retirement  of 

63.  Failure  to  instruct  —  Necessity  for 

request. 
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64.  Failure  to  request  anj  farther  or 

more  explicit  iaBtraction. 

65.  Inapplicable  iiiBtructioiu. 

66, 67.  IneonsiBtent  or  coDtradietory  ioBtrae- 
tiona. 

68.  Incorrect  instruetion. 

69.  Instruction  —  Aa   to   '*  alleged  de- 

fects." 

70.  Same — Aa  to  form  of  verdict. 

71,  72.  Same — Aa  to  force  and  effect  of  evi- 
dence. 

73.  Same — Ab  to  policy  of  law. 

74.  Same — Aa  to  vhat  plaintifF'a  claim 

is. 

75-  77.  Same — Erroneous  in  part. 
78,  79.  Sam©  —  PuUy  covered  by  other  in- 
atnictions. 

80,  81.  Same — Merely  applying  law  to  hypo- 
thetical facts. 

82.  Same — Not  containing  any  rule  of 
law. 

83-  85.  Same — On  abstract  principle  as  to 
which  there  waa  no  evidence. 

86,  87.  Same — On  point  not  in  issue. 

88,  89.  Same — On  questions  of  fact. 

80-  92.  Same — Same — Assuming  a  fact  as  to 
which  there  was  no  evidence. 

93.  Same — Same — Assuming  facts  favor- 

able to  appellant. 

94.  Same — Same — Assuming  fact  which 

was  not  productive  of  injury. 

95.  Same — Same — Where  there  waa  no 

conflict  in  evidence. 

96.  Same — Stating  testimony  aa  "tend- 

ing to  prove." 

97,  98.  Same — Taking  from  jury  principal 
issue  of  fact. 
99,  100.  Same— That  if  jury  find  by  prepon- 
derance of  evidence  that  certain 
enumerated  facta  eziated. 

101.  Same — Where  there  ia  no  eonfllet  in 

evidence. 

102.  Same— Wbich  could  not  have  luded 

jury. 

103.  Invasion  of  province  of  jury. 

104.  Irrelevant  instructions. 

105, 106.  Jury  is  bound  by  instructions. 

107, 108.  Misleading  and  erroneous  inatrnfr 
tion. 

109.  Same — Mere  inadvertence  in  use  of 

"plaintiff"  instead  of  "dece- 
dent." 

110.  Use  of  word  "testimony"  instead  of 

"evidence." 
Ill-  113.  Modification  of  instruction  by  court 

114.  Naming  witneasea  in  inatruction. 

115.  Omiaaion  in  one  instruction — Ineln- 

aion  in  another — Effect  of. 

116.  Practice  of  loading  down  ease  with 

many  instruetions. 

117.  Presumption  of  knowledge — Instruc- 

tion as  to. 


118. 
119. 


Quoting  from  decisions  of  courts  in 
other  causes. 
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Befusal   of   instruction  permitting 
jury  to  find  for  greater  sum  than 
demanded  in  complaint. 
120, 121,  Befusal  to  use  precise  language  con- 
tained in  requested  inatructions. 

122.  Repetition  of  inatruction. 

123.  Beqnested  instruction — Ali:eady  cov- 

ered. 

124, 125.  Same  —  Improperly  refused  —  Issue 
ignored. 

126.  Same — Part  wrong. 

127.  Same— Properly  refused,  when. 

128.  Bule  of  ordinary  prudence — Instruc- 

tion as  to. 

129.  Special  instructiona. 

130, 131.  Test  of  vicious  instruction — Must  be 
misleading. 
132.  Verbose  inatruction. 

Aa    to    InstrDctlona    to   Jnrr   In  crlmlnkl 

trials,  see  Kerr's  Cyc.  Pen,  Code,  2d  ed., 
B  1127  and  note. 

1.  A»  to  rlsht  to  iBBtraetlon — In  aceneral. 
— A  llttKant  Is  entitled  to  proper  instruc- 
tiona bearing  upon  any  legitimate  legal  in- 
ference which  may  be  drawn  from  evidence 
given;  he  is  not  limited  In  this  right  to 
inatmctlons  addreased  only  to  the  positive 
evidence  In  the  case. — Thomas  v.  Vlsalla 
Elec.  R.  Co.,  169  CaL  858,  147  Pac.  972. 

2.  A  litigant  la  entitled  to  proper  In- 
structiona bearing  upon  any  legitimate  legal 
Inference  which  may  be  drawn  from  evi- 
dence given:  he  la  not  limited  In  this  right 
to  instructions  addresaed  only  to  the  posi- 
tive evidence  in  the  case. — Thomas  ▼. 
Vlsalia  Blec.  R.  Co.,  169  Cal.  S«8,  147  Pae. 
972. 

8.  Same — Baaed  npon  lila  tkeory  ot  eannc. 

— 'Each  party  Is  entitled  to  have  instruc- 
tions given  based  on  his  theory  o(  case  and 
the  testimony  of  his  witnesses. — Renton  v. 
Monnler,  77  Cal.  449.  455.  19  Pac.  820;  Hunt 
V.  Elliott,  77  Cal.  588.  B92.  20  Pac.  132; 
Davis  V.  Russell.  62  Cal.  611.  615.  28  Am. 
Rep.  647;  Buckley  v.  Silverberg,  113  Cal. 
678.  682,  45  Pac.  804;  Eppinger  v.  Ken- 
driok,  114  Cal.  620,  627,  46  Fao.  611. 

4.  Baoh  party  Is  entitled  to  have  Jury 
Inatructed  on  law  of  case  on  theory  that 
they  would  regard  all  his  testimony  aa  true. 
— Sperrjr  V.  Spauldlng.  45  Cal.  644,  E49. 

E.  And  Judgrment  will  not  be  reversed 
because  evidence  was  Insufflclent  to  justify 
verdict  upon  that  theory,  if  it  appears  that 
upon  other  facts  covered  by  proper  instruc- 
tions verdict  waa  right. — Buckley  v.  Silver- 
berg. 113  Cat.  673,  682,  45  Pac.  804. 

6.  Either  party  has  the  right  to  have 
an  Instruction  given  to  the  Jury  based 
upon  his  theory  of  the  case,  if  there  Is  any 
evidence  to  support  it.— Klamath  Lumber 
Co.  V.  Co-operative  Land  &  Truat  Co  25 
Cal.  App.  678,  145  Pac.  169. 
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T.  9ame~Bmr  In  KfiialHC  to  glv  In- 
atrsetloH  cared  wk«  Instruction  was  sub- 
sequently given  covering  same  point. — Man- 
ning      Dallas,  73  Cal.  420,  422,  15  Pac.  S4. 

8.  Saaie— Necleet  t«  Itutrnet-  Jarr  om 
counenplaec  matter,  not  ground  for  re- 
versal, jurors  being  assumed  to  have  ordi- 
nary Intelligence  and  good  sense. — Davis  v. 
McNear,  101  Cal.  606,  607,  36  Pac.  105; 
Kstate  of  Keegan,  139  Cal.  123,  127.  72  Pac. 
828. 

O.  Sane — Refaval  to  give  correct  and 
pertinent  InKtructlons  asked  is  error. — Suke- 
forth  V.  Lord,  87  Cal.  399.  408,  25  Pac.  497; 
Mabb  V.  Stewart,  133  Cal.  556,  565,  66  Pac. 
1085. 

10.  But  refusal  to  give  instruction  pur- 
porting to  be  statement  of  what  plaintiff 
alleged  in  complaint,  and  what  defendant 
denied,  not  error  where  such  facts  had  been 
correctly  stated  to  Jury  by  counsel  In  thalr 
statement,  under  section  607.  ante. — Cody  v. 
Market  St.  R.  Co.,  148  Cal.  >0,  82  Pac.  666, 
6<8. 

11.  Saaie-^Saaw  —  In  eqnlty  cane*,  re- 
fusal to  give  inatnictlons  Is  not  cause  for 
reversal  where  court  proceeded  at  length 
to  And  on  all  iBsues  submitted  to  jury. — 
Hewlett  V.  PUcher.  85  Cal.  542,  545;  Riley 
V.  Martlnelli,  97  Cal.  575.  578,  33  Am.  St. 
Rep.  209,  21  L.  R.  A.  83,  32  Pac.  579.  See 
Branger  v.  Chevalier,  9  Cal.  363.  360. 

13.  Atatraet  Inetmctlona.— Requested  In- 
structions which  are  Inapplicable  to  any 
evidence  adduced  are  properly  rejected. — 
Courteney  v.  Standard  Box  Co.,  16  Cal.  App. 

.61$,  117  Pac.  778. 

18.  Sane — Abstract,  bypothetleal.  and  In- 
applicable Instmetions. — Requested  instruc- 
tions that  have  no  application  to  the 
evidence  adduced  are  properly  refused. — 
Shaw  V.  Shaw,  160  Cal.  739,  117  Pac.  1048. 

As  to  Inappllenblc  lastmctlons.  see  par. 
68,  this  note. 

14.  Action  for  nctflgcaec — Rights  of  par- 
tfes  and  duty  of  conrt.— Bach  party  la  en- 
titled to  have  an  Instruction  baaed  upon  his 
theory  of  the  case,  if  there  Is  evidence  to 
support  It;  and  where,  in  an  action  for  neg- 
ligence, the  defense  is  contributory  negli- 
gence of  plaintiff  such  defense  Is  a  question 
of  fact,  and.  if  the  theory  of  the  plaintiff  In 
reference  thereto  la  sanctioned  by  law  and 
supported  by  subatanti«l  evidence.  It  was 
the  duty  of  the  court  to  Instruct  the  jury 
as  to  what  should  be  their  conclusion  If 
they  found  the  facts  to  be  as  recited  In  the 
instruction. — Wanlorek  v.  United  Railroads. 
17  Cal.  App.  128.  118  Pac.  947. 

IB.  Argnmentatlvc  Instractlons  are  im- 
proper.— Morris  v.  Lachman,  68  Cal.  109,  8 
Pac.  79S;  Mabb  v.  Stewart.  133  Cal.  556,  565, 
65  Pac.  1085.  See  People  v,  McNamara,  94 
Cal.  509,  29  Pac.  953:  People  v.  Verenese- 
neckockockhoff,  129  Cal.  497,  58  Pac.  166. 
62  Pac.  111. 


16.  While  objectionable,  will  not  be  held 
error  where  was  not  prejudicial  to  appel- 
lant's right. — People  t.  Stanton,  106  Cal.  189, 
142.  89  Pac.  626. 

17.  Argumentative  instructions  to  a  Jury 
are  not  permlaalble  and  should  never  be 
given. — People  v.  Horn,  25  Cal.  App.  683, 
144  Pac  641. 

18.  Argumentative  Instructions  to  a  Jury 
are  not  permissible  and  should  never  be 
given. — People  v.  Horn,  26  Cal.  App.  688,  144 
Pac  641. 

19.  Assnmptlon  by  Jndgc  as  to  facts. — In 

an  action  for  ^Injuries  to  a  servant,  the 
jury  was  instructed  as  follows:  "If  you 
find  that  the  task  at  which  the  plaintlfT 
was  working  when  the  accident  occurred 
was,  under  all  the  circumstances  of  the 
case,  one  of  special  danger,  then  I  charge 
you  that  such  knowledge  of  danger  as 
plalntllT  may  have  acquired  at  the  usual 
tasks  of  his  employment  does  not  neces- 
sarily raise  the  presumption  that  he  knew 
of  auch  special  danger.  A  aervant  directed 
to  undertake  work  outside  of  that  which 
he  Is  engaged  to  do  is  not  presumed  to  be 
aware  of  its  peculiar  risks,  and  therefore, 
If  the  master  does  not  fully  explain  them 
to  the  servant  before  putting  him  at  such 
new  work,  the  servant  is  entitled  to  assume 
that  It  has  no  greater  risk  than  those  which 
attach  to  his  regular  work."  This  mani- 
festly does  not  assume  that  there  was  any 
special  danger,  as  the  Instruction  Is  hypo- 
thetical In  that  respect.  It  does  not  assume 
that  plaintiff's  only  source  of  knowledge 
was  that  acquired  from  his  usual  tasks, 
nor  does  it  imply  that  the  employer  was 
called  upon  to  fully  explain  the  danger  re- 
gardless of  any  knowledge  that  the  plaintiff 
may  have  had. — ^Petersen  v.  California  Cot- 
ton Ullls  Co..  20  Cal.  App.  761.  180  Pac.  169, 
176. 

See,  also.  pars.  90-94.  this  note. 

S9.    Rnrdcn  of  pr«Mf-^aatrnetlona  as  to. 

— The  burden  of  proof  Is  satlsfled  by  the 
weight  of  the  evidence  or  preponderance 

of  probability,  and  an  Instruction  that  "the 
burden  of  proof  of  such  contributory  neg- 
ligence rests  upon  the  defendant;  unless 
It  proves  the  same  to  yoar  satisfaction  by 
a  preponderance  of  evidence,"  Is  erroneous 
as  to  the  phrase  In  black  type. — Hutson  v. 
Southern  Calif.  R.  Co..  160  Cal.  705.  89  Pac. 
1093. 

21.  Cantlon  as  to  nndne  ayaipathr* — In- 
struction on  this  subject  held  to  be  In  the 
discretion  of  the  court. — Spear  v.  United 
Railroads.  16  Cal.  App.  662.  117  Pac.  966. 

23.  Conflicting  Instmetions. — Where  the 
instructions  given  were  substantially  con- 
flicting, so  that  correct  instructions  are  in 
direct  conflict  with  other  instructions  given, 
so  as  to  render  the  charge  of  the  court  In 
its  entirety  so  hopelessly  contradictory  and 
Inconsistent  in  the  application  of  the  law 
to  the  vital  issues  of  the  case  an  to  make  It 
Impossible  to  determine  which  of  the  trial 
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court's  views  of  the  law  the  Jurjr  adopted 
as  the  basis  for  this  verdict,  such  confllct- 
ingr  instructions  require  a  reversal,  since  a 
material  error  In  any  of  them  must  be 
deemed  prejudicial. — Guthrie  v.  Carney,  1* 
Cal.  App.  144,  124  Pac.  1045. 

See,  also,  pars.  23,  40-45,  this  note. 

23.  ConfiufiiK  mm€  coatradletory  Ktate- 
mentii  will  not  cure  error  in  giving  In- 
structions and  refusing  Instructions  which 
correctly  stated  the  law. — Vallens  v.  Tlll- 
mann,  103  Cal.  187,  193,  S7  Pac.  213. 

24.  C*MtitBtianal  provUlon. — Under  the 
provisions  of  the  constitution  prohlbitiner 
Judges  from  charging  Juries  as  to  the  facts, 
an  instruction  In  a  will  contest  calculated 
to  discredit  the  subscribing  witness  in  com- 
parison with  that  of  other  witnesses,  was 
properly  refused. — Huyck  v.  Rennie.  151  Cal. 
417.  90  Pac.  92». 

XB.  ConslractloB  of  laslniellona  —  As  a 
Khole. — Instructions  to  be  read  and  con- 
sidered as  whole,  and  fact  that  when  taken 
separately  some  of  them  failed  to  enunciate 
in  precise  terms  and  with  legal  accuracy, 
propositions  of  law  does  not  necessarily  ren- 
der them  erroneous.  Xt  Is  sufficient  If  all 
Instructions  taken  together  and  not  being 
inconsistent  with  each  other  or  confusing 
shall  give  Jury  a  fair  and  Just  notion  of 
law  upon  point  discussed. — Stephenson  v. 
Southern  Pac.  Co..  102  Cal.  143,  150,  34  Pac. 
618,  36  Pac.  407.  See  People  v.  McDowell, 
64  Cal.  4«7,  469,  3  Pac.  124:  People  v.  Tur- 
cott,  C6  Cal.  12S,  3  Pac.  461;  Davis  v.  Button, 
78  Cal.  247,  20  Pac.  E45,  18  Pac.  133:  People 
v.  Lee  Chuck,  78  Cal.  317,  339,  8  Am.  Cr. 
Rep.  434,  20  Pac.  719;  Monaghan  v.  Pacific 
R.  M.  Co..  81  Cal.  190,  22  Pac.  690;  Murray 
v.  White.  82  Cal.  119;  Doty  v.  CNell,  96  Cal. 
244.  246,  30  Pac.  S26:  Hanscom  v.  Drullard. 
(9  Cal.  234.  238,  21  Pac.  736;  NIchol  v.  Lau- 
metster,  102  Cal.  658.  661,  36  Pac.  926;  People 
V.  Anderson.  106  Cal.  32,  36,  38  Pac.  618. 

26.  Instructions  given  to  jury  are  to  be 
considered  as  whole,  and  if  when  so  con- 
sidered law  Is  correctly  stated  as  applicable 
to  case  before  court.  Jury  will  bo  deemed 
to  have  properly  applied  law  as  thus  stated. 
It  is  not  to  be  assumed  that  Jury  will  have 
diaregarded  one  part  of  inatruction  any 
more  than  another,  but  they  will  be  as- 
sumed to  have  given  full  consideration  to 
each  and  every  proposition  of  law  that  court 
has  laid  before  them. — Fells  v.  Fella,  106 
Cal.  1,  6,  38  Pac.  621. 

87.  Znstrnetlon  which  taken  In  connec- 
tion with  other  Instructions  could  not  have 
misled  Jury  will  not  be  held  erroneous. — 
Thomas  v.  Gates,  126  Cal.  1,  9,  68  Pac.  316; 
Wilson  V.  Southern  Pacific  R,  R.  Co.,  62  Cal. 
1S4,  176. 

28.  Where  Jury,  taking  instructions  as 
whole,  understood  words  "safe  and  suitable" 
as  meaning  "reasonably  safe  and  suitable." 
an  Instruction  that  employer  Is  bound  to 
fumlah  his  employees  with  "safe  and  suit- 


able" appliances  was  not  erroneous. — Wall 
T.  Marshuts,  138  Cal.  522,  626.  71  Pac.  692. 

29.  Xnstnictiona  must  be  considered  as 
whole  and  if  it  appears  therefrom  that  Jury 
was  fairly  and  fully  instructed  on  all  law 
applicable  to  facts  in  case.  Judgment  will 
not  be  reversed  because  particular  Instruc- 
tions taken  atone  may  not  have  embodied 
all  law  applicable. — Anderson  v.  Seroplan. 
147  Cal.  201,  81  Pac.  621,  527.  See  People  v. 
Jackson,  138  Ca).  462,  466,  71  Pac.  566. 

30.  All  law  applicable  to  case  need  not 
be  stated  In  single  Instruction. — Anderson 
V.  Seroplan,  147  Cal.  201,  81  Pac.  521,  627. 
Bee  Bradley  v.  Lee,  38  Cal.  362,  365. 

31.  Construed  as  a  whole,  and  If  not  con- 
tradictory, and  if  supplemented  by  each 
other,  they  fairly  state  the  law,  a  case  will 
not  be  reversed  because  one  particular  In- 
struction does  not  state  all  the  rule  with 
Its  modifications. — Kearney  v.  Bell,  160  Cal. 
665,  117  Pac.  926. 

32.  Instructions  are  to  be  construed  as  a 
whole,  and  It  is  not  a  proper  test  to  take 
into  consideration  excerpts  or  particular  In- 
structions; but  if.  taken  as  a  whole,  they 
lay  down  the  correct  rule  of  law  applicable 
to  the  facts,  they  meet  all  essential  re- 
qu I remen ts. — Peters  v.  Southern  Pac.  Co., 
160  Cal.  69,  116  Pac.  400. 

33.  Instructions  are  to  be  read  and  con- 
sidered as  a  whole,  and  the  fact  that,  when 
taken  separately,  some  of  them  may  fall 
to  enunciate  in  precise  terms,  and  with  legal 
accuracy,  propositions  of  law,  does  not 
necessarily  render  them  erroneous.  It  Is 
sufficient  if  all  the  Instructions  taken  to- 
gether, and  not  being  inconsistent  with  each 
other  or  confusing,  shall  give  to  the  Jury 
a  fair  and  Just  notion  of  the  law  upon  the 
point  discussed. — Ine^lls  v.  Monte  Crlsto  Oil 
A  Dev.  Co.,  28  Cal.  App.  662,  139  Pac.  97. 

84.  Samci— AnthwIalBK  Jny  to  flad  ver- 
dict for  IcH  than  uMAat*  mm  Sxed  hr  ad- 
niMalou  in  pleading,  erroneous. — Sukeforth 
v.  Lord,  87  Cal.  399,  408,  26  Pac  497. 

35.  8ane»lBstraetloB  aa  to  admlwiiaBS 
In  pleadlBKS  is  not  erroneous. — Dyas  v. 
Southern  Pac.  Co.,  140  Cal.  296.  307,  73  Pac. 
972. 

36.  Instruction  leaving  to  the  Jury  to 
determine  whether  or  not  answer  denies 
allegations  of  the  complaint,  was  error,  con- 
struction of  the  pleadings  being  for  the 
court. — Taylor  v.  Middleton,  67  Cal.  666. 
657,  8  Pac.  694. 

ST.  Same— RepetltlOB  of  words. — Where 
In  action  against  dentist  for  malpractice, 
instruction  informed  Jury  that  respondent 
could  not  recover  unless  such  acts  were 
carelessly  or  unskilfully  done,  every  in- 
atruction need  not  repeat  such  words. — 
Mernln  v.  Corey.  146  Cal.  673.  79  Pac.  174, 
176. 

38.  SsBie — Same — OBilaalim  of  *'prcpaB- 
deraBCc**  in  Instruction  was  not  error  where 
law  relating  to  burden  of  proof  was  fully 
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and  repeatedly  called  to  attention  of  the 
Jury. — Humphrey  v.  Pope,  1  Cal.  App.  S74, 
82  Pac.  223,  224.  See  People  v.  Morlne.  81 
Cal.  372. 

38.  Same  —  SnbmittliiK  question  aa  to 
facta  nbleh   were  ndmltted   by  pleadlnsa, 

properly  refuaed,  aa  to  grlve  it  would  be 
error. — Tevia  v.  Hicks.  41  Cal.  123,  127; 
Taylor  v.  Middleton.  «7  Cal.  666,  657,  8  Pao. 
9S4. 

40.  Contradlctorr  and  iBconaUtent  la- 
atractloaB  are  erroneous.  —  McCreery  v. 
Bverdlns.  44  Cal.  246;  Bank  of  Stockton  t. 
Bliven.  63  Cal.  708,  70S;  Harrison  v.  Spring 
Valley  H.  O.  Co..  «fi  Cal.  876,  878,  4  Pac. 
381;  Haierht  V.  Vallet,  88  Cal.  S4E,  24»,  28 
Am.  St.  Rep.  466,  26  Pac.  887. 

Aa  to  eonfllettBK  laatraetlou*  see  par.  22, 
this  note. 

41.  And  can  not  be  harmonized  by  dec- 
larations that  one  meant  same  thing  as  the 
other.— Harrison  v.  Spring  Valley  H.  G.  Co., 
65  Cal.  876,  378,  4  Pac.  S81. 

42.  Inconglstent  Instructions  which  do 
not  lay  down  two  different  propositions  of 
law  so  repugnant  to  each  other  that  In 
determination  of  the  material  facts  in  Issue 
Jary  might  be  misled  thereby,  and  which 
are  not  so  contradictory  that  It  was  Impos- 
sible for  Jury  In  considering  their  verdict 
to  know  by  which  Instruction  they  should 
be  guided.  Is  not  prejudicial  error. — James 
V.  E.  O.  Lyons  Co.,  147  Cal.  69,  81  Pac.  275. 

4S.  Same — Brm  In  oae  of  eontnidletory 
laatraetloBs  not  cored  by  other  Instruction, 

because  it  is  impossible  to  determine  on 
which  of  them  the  Jury  acted. — Chldester  v. 
Consolidated  P.  D.  Co.,  S3  Cat.  56,  58;  Sap- 
penfleld  v.  Main  St.  A.  P.  R.  Co.,  81  CaL 
48.  59.  27  Pac.  690. 

Aa  to  enrlag  erroncons  InatrBetlona  by 
fact  that  correet  laatracttoaa  aeemnvaBy 
them,  see  note  41  Am.  Dec.  648. 

44.  Where  instructions  on  a  material 
point  are  contradictory,  It  is  impossible  for 
Jury  to  decide  which  should  prevail  and 
equally  impossible  after  verdict  to  know 
that  Jury  was  not  Influenced  by  Instruction 
which  was  erroneous,  as  one  or  other  must 
be  where  two  are  repugnant  to  each  other. 
— Brown  v.  McAllister,  89  Cal.  673,  577; 
Aguire  V.  Alexander,  58  Cal.  21.  27;  Sappen- 
fleld  V.  Main  St.  &  A.  P.  R.  Co.,  91  Cal.  48, 
69.  27  Pac.  590. 

45.  Same  —  Coatradietory  iBetractlons 
vrbere  at  reqncst  of  appellaat  is  not  ma- 
tcrlal. — Wall  v.  Marshutz.  138  Cal.  622.  626, 
71  Pac.  692.  See  Williams  v.  Southern  Pac. 
R.  Co..  110  Cal.  467,  462,  42  Pac.  974. 

TbU  FBllng  coBtraTCBes  role  that  ooe  Ib- 
vltlag  error  will  Bot  be  beard  to  eomplalBt. 
—See  Kerr's  California  Digest,  p.  624,  i  1111. 

49.  Court  statlBg  matter*  of  law  in  in- 
structions.— See,  post,  SS  657,  subd.  7,  2061, 
2102  and  notes;  Const.  1879.  art.  VI.  {19, 
I  Hennlng's  Oeneral  Laws,  3d  ed..  p.  Iv. 


Aa    to   iBatracttoBs   aaanBilng    taeta  aa 

proved,  see  pars.  19,  90-94,  this  note. 

47.  Direction  of  verdlet— U  proper  whco 

there  is  no  conflict  In  the  evidence. — Martin 
V.  Ward,  69  Cal.  129,  132.  10  Pac.  276;  Chen- 
ery  v.  Palmer,  6  Cal.  122;  Page  v.  Tucker, 

54  Cal.  121. 

An  to   direction   of  verdict,  see  notes  2 

L.  R.  A.  340;  4  L.  R.  A.  776. 

48.  Direction  of  verdict  Is  Justified  not 
merely  where  there  Is  no  conflict  In  evi- 
dence, but  where  evidence  Is  such  that  it  is 
clearly  Insufficient  to  support  verdict  in 
favor  of  party  against  whom  direction 
Is  given,  unless  circumstances  of  case  in. 
dioate  that  upon  another  trial  evidence  may 
be  materially  different.  In  which  case  facts 
should  be  submitted  to  Jury  in  order  that 
new  trial  may  be  had. — Lacey  v.  Porter,  108 
Car.  697,  606,  37  Pao.  685. 

49.  Correctness  of  direction  of  verdict 
depends  on  whether  there  was  any  evidence 
before  jury  which  would  have  authorized 
different  verdict.  If  upon  trial  of  Issue 
there  is  any  conflict  In  evidence  or  If  dif- 
ferent inferences  of  fact  may  be  drawn 
from  evidence,  it  is  function  of  Jury  to  de- 
termine Issue,  but  If  upon  all  evidence  of 
case  only  one  conclusion  or  finding  can  be 
made  It  Is  Immaterial  whether  Jury  make 
that  conclusion  or  finding  by  direction  of 
court  or  upon  their  own  deliberation. — Los 
Angeles  P.  A  M.  Co.  v.  Thompson,  117  Cal. 
694,  600,  49  Pac.  714.  See  Levitzky  v.  Can- 
ning. 33  Cal.  299,  305;  O'Connor  v.  Wltherby, 
111  Cal.  523,  628.  44  Pac.  227.  See  Wilson  v. 
Alcatraz  A.  Co.,  142  Cal.  182,  189,  75  Pac. 
787. 

60.  Instruction  that  "If  there  Is  some  evi- 
dence In  favor  of  plaintiff's  side  of  case 
whether  It  be  little  or  great.  It  is  your  duty 
to  And  In  her  favor,"  would  be  erroneous  in 
any  conceivable  case. — Bunting  v.  Salts.  84 
CaL  168,  172,  24  Pac.  167. 

51.  Slamc-^astractlOB  aaklag  tor  verdict 
on  one  matter  and  eattrcly  IgoorlBg  other 
eoBsideratloBs  and  facts  In  case,  properly 
refused.— Anderson  v.  Seroplan,  147  Cal.  204, 
81  Pac.  521,  627. 

52.  Instruction  directing  Jury  to  find  ver- 
dict for  plaintiff  without  considering  de- 
fense of  statute  of  limitations  set  up  In 
answer  and  to  support  which  evidence  has 
been  introduced,  error. — Hellbron  v.  Heln- 
len.  72  Cal.  376,  878,  14  Pac.  24. 

BS.  Sam^— iBstrnctlon  that  Jory  sfaoBld 
find  facts  as  admitted  by  pleadings  In  favor 
of  plaintiff  was  not  instruction  to  And  ver- 
dict in  favor  of  plaintiff. — Blood  v.  Light, 
31  Cal.  116,  117. 

54.    Dntr  of  conrt—Ia  glvlBg  iBatroetlon. 

— The  court  la  not  under  any  duty  to  model 
its  instructions  solely  upon  the  evidence 
given  on  behalf  of  plaintiff;  Ita  duty  Is  to 
give  instructions  expounding  the  law  upon 
any  reasonable  theory  of  the  case  finding 
support  In  the  evidence. — Raymond  v.  Hill 
168  Cal.  478.  14S  Pac  743. 
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BS.  Sam*— Renual  to  slTr*  not  prejudi- 
cial, whea. — Where  the  principle  declared 
in  a  rejected  Instruction  was  In  substance 
sriven  In  the  court's  charge,  the  refusal  to 
allow  such  Instruction  was  not  prejudicial. 
— Teale  V.  Southern  Pac.  R.  C,  20  Cal.  App. 
570,  129  Pac.  949.  956. 

S6.  Where  the  court  properly  instructed 
the  ]ur7  upon  all  of  the  material  IsBues  In- 
volved in  the  case,  it  !■  held  that  there  wai 
no  prejudicial  error  In  refuslnsr  Instruo- 
tlons,  which  were  either  aubstantlally  em- 
bodied in  the  charffe,  or  which  were 
rendered  Immaterial  by  the  special  flndinss 
of  the  jury  to  the  contrary,  or  which  called 
for  the  erroneous  'assumption  that  the 
motorman  was  merely  a  fellow-servant  of 
the  plaintiff,  and  not  a  vice- principal. — 
O'Connell  v.  United  Railroads,  19  Cal.  App. 
36,  124  Pac.  1022. 

ST.    Brroi^-Cnred  by  other  Instmctlnna. 

— AUhouRh,  In  a  personal  Injury  case,  an 
Instruction  as  to,  the  measure  of  damages 
should  properly  adhere  to  the  statutory 
form  daclariaer  that  a  plaintiff  la  entitled  to 
damages  for  "detriment  resulting  after  the 
commencement  thereof  and  certain  to  result 
in  the  future"  (Civil  Code,  }  3283),  the  use 
of  the  phrase  "reasonably  probable"  will 
not  be  considered  erroneous  where  the  in- 
struction ends  with  a  correct  declaration  of 
the  law. — I^nnergan  v.  Stansbury,  164  CaL 
488.  129  Pac.  770,  772, 

56,  While,  In  an  action  for  damages  for 
personal  injuries,  an  Instruction  that  the 
duty  of  a  master  Is  "to  furnish  suitable 
appliances  by  which  the  service  is  to  be  per- 
formed and  to  keep  them  in  repair  and 
order,  and  to  make  such  provisions  for  the 
safety  of  the  employees  as  will  reasonably 
protect  them  from  the  dangers  incident  to 
their  employment,"  might  be  considered  er- 
roneous If  standing  alone,  since  It  falls  to 
state  that  a  master  has  performed  his  duty 
if  he  has  exercised  ordinary  care  and  dili- 
gence In  securing  proper  appliances,  yet,  If, 
when  taken  in  connection  with-  the  other 
Instructions  given  In  the  case,  there  could 
have  been  no  misunderstanding  of  the  Jury, 
such  instruction  will  not  be  held  erroneous. 
— Lonnergan  V.  Stansbury,  164  Cal.  488,  129 
Pac.  770,  772. 

59.  Where  the  court  Improperly  refused 
an  instruction  to  the  effect  that  If  the  Jury 
should  nnd  that  the  contractor  for  the 
foundation  carelessly  did  the  work  In  an 
unworkmanlike  manner,  and  not  In  con- 
formity with  the  specifications,  and  that 
plaintiff  carelessly  failed  properly  to  In- 
spect or  test  the  work,  and  carelessly  cer- 
tified that  the  work  was  done  properly  and 
as  specified,  and  that  If  this  negligence  of 
the  plaintiff  caused  damage  to  defendant, 
the  damage  should  be  deducted  from  the 
value  of  the  plalntifTs  services,  such  error 
Is  not  cured  by  an  instruction  directing 
the  Jury  that  "the  mere  fact  that  some  of 
the  work  was  negligently  done  does  not 
defeat  the  plalntifTs  right  of  oompenaation. 


He  is  still  entitled  to  compensation  for  the 
reasonable  value  of  his  services;  and  in 
'determining  such  reasonable  value  of  his 
services,  you  may  take  into  consideration 
thaactual  amount  of  damages,  if  any,  which 
defendant  has  proved  that  he  had  suffered 
by  reason  of  such  negligence."  This  In- 
struction does  not  properly  cover  the  point. 
—Hart  V.  Buckley,  164  Cal.  160,  128  Pac. 
29,  81. 

60.  Same  —  Statlag  at  wkoae  rcqnest 
■Iven,  mot  error. — In  giving  instructions  to 
the  Jury  the  court  does  not  err  in  prefac- 
ing them  with  a  statement  as  to  the  party 
requesting  them.  The  Jury  must  know  that 
when  adopted  the  instructions  become  those 
of  the  court  without  regard  to  their  author- 
ship.— Wllmarth  v.  Pacific  Mutual  Life  Ins. 
Co.,  168  Cal.  536,  14S  Pac.  780. 

01.  Erroneona  Instractloa  —  Dlsregrarded 
by  Jury— Bffect  oa  appeal. — While  the  Jury 
should  conform  to  the  Instructions  of  the 
court  upon  matters  of  law,  If  it  appear  to 
the  appellate  tribunal  that  an  Instruction 
was  erroneous,  It  will  not  disregard  a  ver- 
dict contrary  to  the  Instruction. — Tousley 
V.  Facifle  Elec  R.  Co.,  166  Cal.  457,  1S7 
Pac.  31. 

62.  BSaceptlOBS  t«  imatraetloaa  Mast  be 
takea  prior  to  the  set  Ira—eat  of  tkc  Jary 

for  the  consideration  of  the  case  or  they 
will  not  be  considered. — ^Miller  v.  Petrocelll, 
236  Fed.  846. 

6S.    Pallare  to  laatmet — necessity  for  *e- 

vpmtt. — The  failure  of  the  trial  court  to  in- 
struct the  Jury  as  to  what  constituted  a 
preponderance  of  evidence  can  not  be  taken 
advantage  of  on  appeal  by  the  defendant,  in 
the  absence  of  a  request  for  such  an  In- 
struction on  the  trial. — Hardy  v.  Schlrmer, 
163  Cal.  272,  124  Pac.  993. 

94.  Failure  to  reqaest  any  further  or 
more  explicit  Instruction  In  regard  to  point 
involved  will  prevent  plaintiff  from  com- 
plaining that  it  was  not  given. — Rice  v. 
Whltmore,  74  Cal.  619,  624,  5  Am.  St.  Rep. 
479,  16  Pac.  501;  Nichol  v.  Laumeister,  102 
Cal.  658,  B60.  36  Pac.  925. 

6B.  Inapplicable  Instmctloa,  no  evidence 
having  been  Introduced  in  relation  to  the 
matter,  properly  refused. — Ward  Land  & 
Stock  Co.  V.  Mapes,  147  Cal.  761,  82  Pac. 
42«. 

As  to  abstract,  hypothetical  and  laappll- 
cable  Inatrnctlonit,  see  par.  13,  this  note. 

•0.  Inconaistent  or  eontradlctory  Inntrne- 
tlona. — Where  in  one  part  of  Its  charge  the 
court  In  effect  declared  it  to  he  the  duty 
of  a  railroad  company  to  maintain  sufflclent 
light  at  its  stations,  while  in  another  part 
thereof  It  said  that  the  company  was  re- 
quired to  keep  its  stations  properly  lighted, 
the  contention  that  the  court  thus  gave  to 
the  Jury  two  different  standards  of  the  duty 
which  the  company  was  required  to  observe 
in  that  particular  Is  devoid  of  merit.  The 
Jury,  as  men  of  Intelligence,  and  keeping  in 
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tnlnd  and  considering:  the  chargre  of  the 
court  In  Ita  entry,  must  be  assumed  to  have 
understood  the  terms,  "properly  llifhted," 
"sufficiently  llKhted,"  and  "insufficient 
light,"  as  used  In  the  court's  charge,  to 
mean  such  Usht  or  a  want  thereof  "ai  an 
ordinarily  careful  and  prudent  person  In 
the  same  relation  and  under  the  same  con- 
ditions and  circumstances  would  have  fur- 
nished."— ^Teale  v.  Southern  Pac.  R.  Co.,  20 
Cal.  App.  670,  12>  Pac.  949,  966. 

«7.  Inconsistent  Instructions  must  be 
plainly  mlsleadlns  or  confusing  to  make 
them  prejudicial.' — Parkin  v,  Orayson-Owen 
Co.,  25  Cal.  App.  269,  lit  Pac.  267. 

as.  laeonect  tMatractioiw  were  properly 
refused.— Sllva  T.  Balr,  141  Cal.  699.  604,  76 
Pac.  162. 

«8.  InstrnctlOB — As  to  *<alleced  defects" 
In  action  for  personal  Injuries  does  not  con- 
stitute Instruction  on  matter  of  fact. — An- 
derson V.  Seropian,  147  Cal.  201,  81  Pac. 
521,  627. 

70.  SaMie— Ab  to  Cora   ot  verdict  may 

properly  be  given  and  where  Instruction 
was  that  if  jury  found  for  defendant  form 
of  verdict  should  be:  "We,  the  jury,  find 
for  the  defendant,"  and  if  for  plaintiff:  "We, 
the  Jury,  find  for  the  plaintiff"  for  recovery 
of   possession   of  premises   first  described 

in  complaint  and  for  the  sum  of  t  

damages,  does  not  amount  to  Instruction  on 
matter  of  fact  In  reQulrlny  Jury  to  give 
their  verdict  for  whole  of  premises. — Feliz 
v.  Pellz,  105  Cal.  1,  6.  38  Pac.  621. 

Tl.  Sam^— A«  to  force  and  clleet  of  evi- 
dence on  question  of  fraudulent  intent  which 
Is  made  question  of  fact,  erroneous. — Miller 
V.  Stewart.  24  Cal.  602,  604. 

72.  Instruction  on  matter  of  fact  involved 
in  weight  of  evidence,  erroneous. — McNeil 

V.  Barney,  61  Cal.  603,  605. 

As  to  Instractlolu  as  to  preponderance  of 

evidence,  see,  post,  9  2061  and  note. 

Am  to  iBstrvetioas  mm  to  welglrt  of  evi- 
dence, see.  post,  S  2061  and  note. 

73.  Sane — As  to  polic^r  of  law  In  refer- 
ence to  any  particular  question  were  prop- 
erly refused,  this  being  a  question  for  court  ' 
and  not  for  the  Jury. — Ward  Land  A  Stock 
Co.  V.  Mapes,  147  Cal.  747,  82  Pac.  426,  428. 

74.  Same— Aa  to  what  pialutllPa  claim  Is, 

In  general  terms,  and  not  stating  facta  as 
being  proved,  does  not  Invade  province  of 
jury. — Jarman  v.  Rea,  137  Cal.  839,  848,  70 
Pac.  216.  See  Carraher  v.  San  Francisco  B. 
Co.,  81  Cal.  98,  99,  22  Pac.  480. 

T5.  Sam^— BrroBcons  in  part  was  prop- 
erly refused. — Marrfner  v.  Denntson,  78  Cal. 
202.  216,  20  Pac.  386;  Smith  v.  Richmond, 
19  Cal.  476.  485:  Preston  v.  Keyes,  23  Cal. 
194;  Williamson  v.  Tobey.  86  Cal.  497.  498. 
25  Pac.  65;  Wflllamfl  v.  Casebeer.  126  Cal- 
77.  88,  58  Pac.  380. 

78.  Instructions  which  could  not  be  given 
without  modlHcation  were  properly  refused. 


— Oarllck  T.  Bowers.  66  C^l.  lit,  4  Pac. 
1188. 

77.  If  party  asks  Instruction  on  abstract 
proposition  he  must  take  risk  of  Its  being 
correct  In  all  Its  parts  and  where  there  was 
no  testimony  as  to  part  of  facts  on  which 
Instruction  was  predicated  Its  refusal  la  not 
error. — Thompson  v.  Paige,  16  Cal.  77.  79. 

78.  Sane  —  FBlly  covered  by  other  In- 
Btrnctlona,  properly  refused  though  It  was 
correct. — Falrchlld  v.  California  S.  Co.,  13 
Cal,  599,  605;  Wltherby  v.  Thomas.  55  Cal. 
9,  13:  Sharp  v.  Blankenship.  79  Cal.  411,  414. 
21  Pac,  842:  De  Noon  v.  Morrison.  83  Cal. 
163,  166.  28  Pac.  874;  Fox  v.  Stockton  C.  H. 
A  A.  Wka.,  88  Cal.  383,  848,  23  Pac.  295; 
Haas  V.  WhIJ:tler,  97  OaL  411,  420,  32  pac. 
449;  Stevens  v.  San  Francisco  A  N.  P.  R.  Co., 
100  Cal.  664,  568,  86  Pac.  165:  HIchol  v. 
Laumeister.  102  Cal.  658.  660.  86  Pac.  925: 
Merguire  v.  O'Donnell.  103  Cal.  60,  52.  36 
Pac.  1033;  HlgKlns  v.  Williams.  114  Cal.  176. 
185,  45  Pac.  1041;  Tonlni'v.  Cevasco,  114  Cal. 
266.  274.  46  Pac.  103:  Verdelll  v.  Gray's 
Harbor  C.  Co..  116  Cal.  617,  628,  47  Pac.  364: 
Bstrella  V.  Co.  v.  Butler.  126  Cal.  232,  239, 

57  Pac.  890;  Thomas  v.  Gates,  126  Cal.  1,  7, 

58  Pac.  815;  Sllvelra  v.  Iverson,  128  Cal.  187, 
191.  60  Pac.  687;  Wahlgreen  v.  Market  St. 
R.  Co.,  132  Cat.  656,  660,  62  Pac'  808,  64  Pac. 
993;  Cook  v.  Los  Angeles  P.  E.  R.  Co.,  134 
Cai.  279,  281.  66  Pac.  306;  In  matter  of 
Keegan,  139  Cal.  123.  127,  72  Pac.  828: 
Trabing  y.  California  N.  St  I.  Co.,  6  Cat. 
Unrep.  696.  66  Pac.  478.  479;  DooIIn  v.  Omni- 
bus C.  Co.,  140  Cal.  369,  373.  73  Pac.  1060: 
Davis  V.  Diamond  C.  *  L.  Co.,  146  Cal.  69, 
79  Pac.  596.  697. 

79.  instruction  that  plaintiff  Is  entitled 
to  no  sympathy  from  jury  was  properly 
refused  In  action  to  recover  money  from  an 
agent  to  whom  It  was  Intrusted  to  buy 
mining  stock  on  margin  where  court  did 
tell  them  that  there  are  no  equities  between 
parties  and  their  rights  are  to  be  deter- 
mined by  strict  rules  of  law. — Parker  v. 
Otis,  130  Cal.  322,  332.  92  Am.  St.  Rep.  66. 
62  Pac.  571,  927. 

80.  Same— Merely  applying  law  to  hypo- 
thetical faeta  and  submitting  to  Jury  ques- 
tion whether  facts  hypothetlcally  stated  are 
true.  Is  not  instruction  aa  to  questions  of 
fact,  and  hence  improperly  refused. — Bad- 
doley  V.  Shea,  114  Cal.  l.  6,  66  Am.  St.  Rep. 
66,  33  L.  R.  A.  747,  45  Pac.  990. 

As  to  hypothetical  statcmeat  of  cvldcaeci 

Sec  brief  38  L.  R.  A.  427. 

81.  In  action  for  personal  injuries  in- 
struction that  there  had  been  considerable 
evidence  as  to  whether  track  was  wet  or 
not,  and  "If  you  And  in  consequence  of  wet 
rails  or  wet  street  that  wheels  of  defend- 
ant's vehicle  slipped,  such  slipping  would 
not  conclusively  repel  any  imputation  of 
negligence,"  not  erroneous  as  violating  con- 
stitutional provision  against  charging  Jury 
in  respect  to  matter  of  fact.--— Roche  v.  Red- 
ington.  125  Cal.  174,  176,  67  Pac.  890. 
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8S.    Suae  — IVot  eontalmlac  mmr  rate 

Uw,  properly  ref uaad. — Hleelns  Williams. 
IK  CmL  ITS,  185,  45  Pac.  1041. 

as,  Suie— Ob  atatract  prlaelple  aa  f 
wkteh  tlwz«  waa  m  avUcaca.  erroneoui  as 
tending  to  mislead  Jury. — ^People  v.  Juarez. 
28  Cal.  S80.  Stti  Thompkins  v.  Mahoney,  SS 
Cal.  SSI,  212;  Uecfaam  v.  McKay,  37  Cat 
1S4,  166;  Bowers  v.  Cherokee  Bob,  46  Gal. 
*95,  BOS;  Perkins  v.  Eckert,  66  Cal.  400,  405; 
Estate  of  Holbert.  57  Cal.  257,  269;  Comp- 
loir  D'Escompte  v.  Dreabach,  78  CaJ.  15,  36. 
20  Pac.  28;  Estate  of  Carpenter,  04  Cal.  406, 
419,  29  Pac.  1101:  In  re  Calkins,  112  Cal. 
290.  306,  44  Pac,  677;  Nofslnffer  v.  Qoldman, 
122  Cal.  609,  618.  65  Pac.  426;  Tompkins  v. 
MontKomery.  12S  Cal.  219.  221,  66  Pac.  S»7; 
Qately  ▼.  Campbell.  124  CaL  620,  624,  67  Pac. 
567;  Thomas  Gates,  126  Cal.  1,  6,  68  Pao. 
316:  lismasters  ▼,  Southern  Pac.  Co.,  181  CaL 
106,  108,  33  Pac  128;  CahlU  v.  Batrd,  188 
Cal.  691,  693.  72  Pac.  342;  Estate  of  KeeRan, 
139  CaL  123,  127,  72  Pac.  828;  Jones  v.  Gold- 
tree  Bros.  Co.,  142  Cal.  383,  386,  77  Pac.  939; 
Meyer  v.  Poster,  147  CaL  166,  81  Pac.  402, 
404;  Ward  L.  A  S.  Co.  v.  Hapes,  147  Cal. 
747,  82  Pac.  426.  428. 

84.  Xnstructlon  based  on  hypothesis  In 
support  of  which  there  Is  no  evidence,  er- 
ror.— ^Hanfcs  T.  Naslee,  64  CaL  61.  6S.  S6  Am. 
Rep.  67. 

85.  Reference  In  instruction  to  matters 
on  which  there  was  no  evidence,  not  erro- 
neous where  Instruction  did  not  assume 
existence  of  such  fact  and  statement  did 
not  tend  to  prejudice  defendant, — ^Bosqul  v. 
Sutro  R.  Co.,  131  CaL  890,  401,  63  Pae.  682. 

SC.  Same — Oa  polat  aot  In  Issue,  prop- 
erly refused. — Branger  v.  Chevalier,  9  Cal. 
363,  360;  Conlln  v.  San  Francisco  &  S.  J.  R. 
Co.,  36  Cal.  404,  410;  Marrlner  v.  Dennlson. 
78  Cal.  202,  214,  80  Pac,  386;  Stevens  v,  San 
Francisco  A  N.  P.  R.  Co.,  100  CaL  664,  569, 
31  Fae.  166;  De  Baker  V.  Southern  CaL  R. 
Co.,  106  Cal.  267,  286,  46  Am.  St.  Rep.  287, 
39  Pac  610;  Nofslnger  v.  Goldman,  122  CaL 
6M.  617.  65  Pac.  411;  Wahlgreen  v.  Market 
St  R.  Co.,  132  CaL  666,  664.  62  Pac.  308,  64 
Pac  993:  CahlU  v.  Balrd,  138  CaL  691,  698, 
72  Pac.  342:  Sllva  v.  Balr,  141  CaL  699,  604, 
76  Pac  168. 

87.  Refusal  of  Instruction  enunclatlns 
doctrine  of  caveat  emptor  proper  where  It 
has  no  application  to  case. — ^Mergulre  v, 
O'Donnell,  103  Cal.  50,  62,  36  Pac  1038. 

88*    Sanie  — Oa  eineetlOBa   eif  tect  were 

properly  refused,  It  belnff  Invasion  of  the 
prerogative  of  the  Jury, — Estrella  V.  Co.  v. 
Butler,  126  Cal.  88S.  839,  67  Pac  980. 

Aa  to  dlrccttoH  of  verdlet*  see  pars.  47-52, 
this  note. 

Aa  to  la«tractlona  as  to  rceeptloa  of  oral 
•dasisalaa  of  partlcsi  see,  poet,  |  2061  and 
note,  . 


As  to  iBstraetleaa  oh  cvldeaea  as  lavad- 
tmm  province  of  |ary«  see  note  14  Am.  St. 

Rep.  36. 

As  to  lastractlons  oh  what  kaa  beca 
proved,  see  note  71  Am.  Dec  248. 

As  to  laatraetlotts  that  Jnry  Is  bonad  by 
rales  of  evideaee.  see,  post,  S  2061  and  note. 

As  to  Instmetiona  that  wttaess  false  la 
OM  part  of  his  tcatlauiuy  Is  to  be  distniated 
la  ethers,  see,  post,  i  2061  and  note. 

As  to  Jary  aa  Jodses  of  law  and  tact,  see 
note  42  Am.  8L  Rep.  290. 

As  to  risht  ot  eoart  to  express  oplaloa  oa 
coatrovertcd  teds,  see  note  89  Am.  Dec. 
667. 

Aa  to  richt  to  tastraettoas  oa  part  of  evt- 
dcBoe,  see  note  89  Am.  Dec.  666. 

39.  Instruction  that  If  before  the  com- 
mencement of  action  plaintiff  with  consent 
of  his  brother  wrote  across  back  of  note 
Arm  name  with  Intent  to  assign  same  to 
himself  and  this  constituted  suftlclent  as- 
sl^ment  and  Indorsement  of  note,  did  not 
take  from  jury  question  as  to  whether 
note  was  In  fact  assigned  and  delivered  to 
plaintiff  but  merely  stated  law  applicable 
to  facts  proved. — Ixiw  v.  Warden,  77  Cal.  94, 
96,  19  Pac.  235. 

M.  Same — Same— AssamtaK  a  (ad  aa  to 
whieh  there  was  no  evldeaec  was  erroneous 
as  Invading  province  of  jury. — Preston  v. 
Keys,  28  CaL  193.  195;  Caldwell  v.  Center,  30 
CaL  639,  544,  89  Am.  Dec  131;  Crawford  v. 
Roberts,  50  CaL  236,  242;  Vulllcevich  v.  Skin- 
ner, 77  CaL  239,  241,  11  Pac.  424;  Dean  v. 
Ross,  106  CaL  227,  230,  38  Pac.  912;  Williams 
V.  Casebeer,  126  CaL  77,  88,  58  Pac.  380; 
Roche  V.  Baldwin,  13S  Cal.  622,  528,  65  Pac 
469.  67  Pac  903;  Estate  of  Keegan,  139  CaL 
123,  127,  72  Pac  828. 

A*  to  aasnmplioB  by  Jndve  as  to  tacts, 

see  par.  19,  this  note. 

91.  Instruction  assuming  fact  to  be  true 
and  then  submitting  question  to  jury  as  to 
whether  such  fact  were  true  or  not,  erro- 
neous.— Cahoon  V.  Marshall,  25  Cal.  197,  200. 

92.  Instruction  as  to  account  stated  be- 
tween parties,  properly  refused  where  evi- 
dence shows  that  plaintiff  did  not  consent 
to  account  rendered  by  defendant, — ^Ah 
Toner  V.  Earlfl  F,  Co.,  112  CaL  679,  682,  45 
Pac.  7. 

tt>  Saiae  Wame  Asaa^ag  tacts  favor* 
able  to  appellant  can  not  be  complained  of 
by  him.— Hill  v,  Flnlgan,  77  CaL  287.  278,  11 
Am.  St  Rep.  279,  19  Pac  494. 

M,  Baair  i  Haaie — AaeaalaB  fact  which 
was  aot  prodnettvo  of  Injury  was  not  error. 
—Bradley  v.  I«ee,  83  Cal.  262,  367. 

99.    Same  — SaHc<»  Whore  there  waa  no 

eondlet  In  evidence  as  to  such  fact  Instruc- 
tion assuming  fact  nor  erroneous.— De 
Baker  V.  Southern  CaL  R.  Co.,  106  CaL  267. 
286,  46  Am.  St.  Rep.  237,  39  Pac.  610. 

M.  Saaic — Statiav  tcatlnioBy  as  Mtcadlax 
to  prove^  matter  not  erroneous  as  Instruc- 
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tlon  of  fact. — ^Morris  v.  Lachman,  68  Cal. 
109,  113.  8  Pac.  799.  See  People  v.  Vasquez. 
49  Cal.  S60;  People  v.  Perry.  66  CaL  668,  4 
Pac.  673. 

»T.  Same— Vaklac   from   Jarr  priMdiwI 
ot  fact  In  case,  erroneous. — Levltzky 
V.  Canning.  33  Cal.  299.  305.    See  People  T. 
King,  27  Cal.  507.  61$,  87  Am.  Dec  96;  Per- 
kins V.  Bckert,  65  Cal.  400.  404. 

88.  It  is  only  where  fact  fs  admitted,  or 
there  Is  no  shadow  of  conflict  of  evidence 
with  respect  to  it,  court  Is  Justified  in  tak- 
Iner  such  fact  from  consideration  of  jury. — 
Dean  v.  Ross.  106  Cal.  227.  231.  38  Pac.  912. 
See  People  v,  Phillips,  70  Cal.  61,  68,  11  Pac. 
493. 

M.  Same — TMt  If  Jwr  And  by  preiKtnder- 
ance  of  CTldeace  tkat  certain  ennmerated 
facta  cxlated.  they  should  And  for  plaintiff, 
but  if  plaintiff  failed  to  prove  any  of  such 
facta  verdict  should  be  for  defendant,  not 
Improper  as  being  charged  In  respect  to 
matter!  of  fact  where  enumerated  facts 
were  within  tssuea  and  as  to  which  evidence 
had  been  given,  no  reference  being  made  to 
evidence  as  sustaining  or  tending  to  aus> 
tain  any  fact. — ^Ryan  v.  Los  Angeles  I.  &  C. 
8.  Co.,  112  Cal.  244.  264,  32  U  R.  A.  624,  44 
Pac.  471. 

100.  Instruction  that  "if  you  are  satis- 
fled  this  testimony  is  true  you  can  find  ver- 
dict In  favor  of  defendant,  if  not,  you  will 
find  for  such  damages  aa  you  think  proper 
to  allow."  leaves  It  sufflclently  plain  to  Jury 
that  they  were  exclusive  Judges  of  fact,  as 
required  by  this  section. — Gately  v.  Camp- 
bell, 124  Cal.  620,  623.  67  Pac.  667.  See  Jones 
v.  Chalfant,  3  Cal.  Unrep.  586,  81  Pac.  267. 

101.  Same — ^Where  there  la  no  coafllct  In 
evidence  as  to  fact  referred  to  instruction 
on  facts  Is  not  erroneous. — Watson  v.  Da- 
mon, 64  Cal.  278,  279. 

As  to  dlrcctloa  af  ▼evAletf  see  pars.  47-62, 
this  note. 

102.  Same— Which  could  not  have  aided 
Jorr  and  might  have  misled  them,  properly 
refused. — Bstrella  V.  C,o.  v.  Butler,  1X6  Cal. 
232.  239.  67  Pac.  980. 

108.  Invaaloo  of  i^oTlace  of  Jary. — ^Where 
the  evidence  Is  conllicting  as  to  whether 
the  master  furnished  appllarices  to  lash  the 
poles.  It  was  error  to  Instruct  the  Jury  In 
an  action  for  negligence  that  the  sending 
of  the  poles  into  the  mine  unlashed  con- 
stituted negligence  per  se  on  the  part  of 
the  defendant.  Such  Instruction  assumed 
the  determination  of  the  very  qaestton  at 
Issue. — Manning  v.  App  Consol.  Gold  Hln. 
Co.,  149  Cal.  39,  84  Pac.  667. 

IM.  Irrelevaat  lastnicttona  are  not  er- 
roneous unless  it  appears  that  they  have 
tended  to  mislead  Jury. — George  v.  Los  An- 
geles R.  Co.,  126  Cal.  367.  361,  77  Am.  St. 
Rep.  184,  46  L.  R.  A.  829,  58  Pac.  819. 

Aa  to  laatmcttoB  as  to  point  aot  la  Isaac, 
see  para.  86,  87.  this  note. 


lOB,    J«Ty    is     hoaad    by  laatroetiaaa 

whether  correct  or  not. — ^Exiveland  v.  Gard- 
ner, 79  Cal.  317,  321,  4  U  R.  A.  396.  21  Pac- 
766.  See  Emerson  v.  County  of  Santa  Clara, 
40  Cal.  643:  Sappenfleld  v.  Main  St.  ft  A.  P. 
R.  Co..  91  Cal.  48.  69,  27  Pao.  590. 

As  to  whether  lary  Is  bovnd  by  cRoaeona 
laatraetloaa,  see  note  20  Am.  Dec.  184. 

106.  Instructions  are  taw  of  case  so  far 
as  Jurors  are  concerned,  and  they  are  bound 
to  follow  them  whether  they  deemed  them 
correct  or  not. — ^Lind  Closs.  88  Cal.  6.  11, 
26  Pac.  972. 

107*    Misleading  aad  erroncoaa  taatrac-  . 
tioB  is  properly  refused. — Low  v.  Warden. 
77  Cal.  94,  99,  19  Pac.  235. 

108.  Instruction  as  to  warranty  where 
the  evidence  tended  to  show  much  broader 
and  particular  warranty  was  properly  re- 
fused as  granting  It  would  have  tended  to 
confuse  and  mislead  Jury  by  diverting  their 
attention  from  other  evidence  In  case. — 
Fox  V.  Stockton  C.  H.  ft  A.  W.,  88  Cal.  833. 
948,  28  Pae.  296. 

lOAi  Saac—^erc  laadvertance  la  aae  of 
«'plaintlff»  Instead  of  ^mceedeat**  which 
could  not  have  misled  Jury,  was  not  preju- 
dicial error. — O'Callaghan  t.  Bode,  84  Cal. 
489,  497,  24  Pac.  269. 

lia  same— Vac  of  word  ■neatlnaay*'  la- 
atead  of  ''evldeace**  In  instruction  on  pre- 
ponderance of  evidence  Is  not  so  mislead- 
ing as  to  be  reversible  error. — ^Mann  v.  Big- 
gins, 88  Cal.  66,  69,  23  Pac.  206. 

111.  Hodlllcatlon  of  Instmctlon  by  court 
so  as  to  correctly  state  law,  is  proper. — 
Nlchol  V.  Laumelster,  102  Cal.  658.  660.  86 
Pac.  925.  See  Boyce  v.  California  S.  Co.,  25 
Cal.  460,  470;  King  v.  Davis,  34  Cal.  100, 
108. 

Aa  to  modlllcatloa   of   laatraetlana,  see 

note  50  Am.  Dec.  419. 

lis.  Modification  of  Instruction  by  court 
offered  by  defendant  can  not  be  objected  to 
by  him  where  instruction  itself  was  not 
proper. — Harlngton  v.  Los  Angeles  R.  Co., 
140  Cal.  514,  627,  98  Am.  St.  Rep.  85,  74  Pac. 
16. 

118.    Modifying  instruction  beginning  "If 
you  And  from  evidence"  followed  by  clause 
"and  from  your  general  knowledge,"  taken ' 
in  consideration  of  evidence  by  striking  out 
this  latter  clause.  Is  not  error,  as  Jury  took' 
Into  consideration  their  knowledge  whether, 
instructed  to  do  so  or  not — Baker  v.  Bor- 
ello.  136  Cal.  160,  167,  68  Pac.  591,  following! 
doctrine  in  Beverldge  v.  Lewis,  137  Cal,  619,1 
92  Am.  St.  Rep.  188.  69  I*  R.  A.  581,  67  Pac.  i 
1040,  70  Pac.  1083.    See  Cederberg  v.  RobI- J 
son,  100  Cal.  93,  34  Pac.  625;  Butler  v.  Ash-' 
worth,  102  Cal.  663,  36  Pac.  922.  • 

114.  Naming  wltnesaea  la  Inatrnctlon 
would  not  harm  party  where  no  other  wit- 
nesses but  those  named  teatlfled  on  subject 
and  no  evidence  was  Introduced  to  con- 
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trary.— Dyas  v.  Southern  Pac.  Co.,  140  Cal. 
2»6.  tt)B.  7i  Pac.  »73. 

11B>  Oml«BloB  In  tmc  iMtrBetlOB— 
■tea  iB  aaotfecr— BflTcct  of. — The  fact  that 
particular  instructlona  omit  matters  pre- 
sented In  others  Is  not  error,  for  no  one  In- 
struction can  declare  all  the  lav. — SlauKhter 
V.  Goldberff,  Bowen  A  Co.,  26  Cal.  App.  SIS, 
147  Pac  90. 

119.  Praetlec  of  loadtas  dowa  ease  with 
mmmj  UutrDetfoaa,  disapproved. — In  matter 
of  Kelthley,  1S4  Cal.  9,  13,  66  Pac.  6. 

117.  Fresnmptloe  of  knewledKC— Inst*^^ 
(Ion  as  to. — Presumption  of  knowledge,  by 
an  ordinary  man,  of  the  powers,  dangrers, 
and  potentialities  of  electricity  «nd  electric 
power,  in  an  action  for  negHffence  arlslnsr 
from  the  use  thereof,  held  not  only  opposed 
to  the  facta,  but  to  be  an  Invasion  of  the 
province  of  the  jury,  and  prejudicially  erro- 
neous.— Foley  Ti  Northern  Cal.  Power  Co., 
14  CaL  App.  412,  112  Pac.  467. 

118.  ftaoHac  Cross  tlie  dedsIoMs  of  coarts 
l»  otker  eonsca  Is  not  error,  provided  quota- 
tions correctly  state  law. — Cousins  v.  Part- 
ridge, 79  Cal.  224,  227,  21  Pac.  745;  In  re 
Spencer,  96  CaL  44S,  464,  31  Pac.  453.  See 
People  T.  McNabb,  79  'Cal.  419,  420,  21  Pac 
S43;  Btehepare  Agulrre,  91  Cal.  2S8.  294, 
26  Am.  St.  Rep.  ISO,  27  Pac  668. 

119.  Rcfosal  of  iBstneHon  peraalttlac 
Jnry  to  Had  for  greater  mum  thaa  demanded 

In  complaint  was  proper  where  amendment 
of  the  complaint  had  been  conditionally 
granted  and  plaintiff  had  refused  to  comply 
with  condition. — Wise  v.  Wakefield,  IIS  Cal. 
107,  111.  60  Pac.  310. 

ISO.  Rcfnsal  to  use  precise  langvage  con- 
tained in  reiiaested  Inatractlons,  not  error 
where  law  substantially  given  In  instruc- 
tions.— Clark  V.  Bennett,  123  Cal.  276,  281, 
6S  Pac.  908:  Cook  v.  Los  Angeles  &  P.  B. 
Co.,  134  Cal.  279,  281.  66  Pac.  306. 

121.  It  Is  not  material  that  instruction 
given  is  not  in  as  accurate  and  precise 
language  as  that  asked  where  it  is  substan- 
tially same. — Kahn  v.  Triest-Rosenberg  C. 
Co.,  139  Cal.  340,  349,  73  Pac.  164. 

129.  Repetition  »<  laatmctlon.— The  bet- 
ter course  la  for  the  court  to  give  a  pro- 
posed instruction  where  there  Is  no  valid 
objection  to  it;  but  where  the  substance  of 
an  Instruction  refused  is  fairly  embraced 
and  expressed  In  those  given  no  Injury  Is 
presumed  to  have  resulted, — Wanlorek  v. 
United  Railroads,  17  Cat  App.  123,  118  Pao. 
947. 

13S.  Re«aested  Instmetlon  —  Already 
covered  by  Instructions  as  given  is  prop- 
erly refused. — Hayes  v.  Western  Fuel  Co., 
19  Cal.  App.  634.  127  Pac.  618. 

As  to  dnty  of  court,  see  pars.  64-66,  this 
note. 

IM.    Sanie»lBip*overir  nf«Bed»Is«nc 

IsBored. — In  an  action  by  an  architect  for 
C.  C.  P.— 36  * 


the  reasonable  value  of  his  services,  an  In- 
struction to  the  effect  that  If  the  Jui7 
should  find  that  the  contractor  for  the 
foundation  carelessly  did  the  work  in  an 
unworkmanlike  manner,  and  not  in  con- 
formity with  the  specifications,  and  that 
plaintiff  carelessly  failed  properly  to  inspect 
or  test  the  work,  and  carelessly  certified 
that  the  work  was  done  properly  and  as 
specified,  and  that  this  negligence  of  the 
plaintitC  caused  damage  to  defendant,  the 
damage  should  be  deducted  from  the  value 
of  the  plalntlfTs  services,  was  Improperly 
refused.— Hart  v.  Buckley,  164  CaL  160,  128 
Pac.  39,  30. 

126.  The  Introduction  of  contradictory 
evidence  would  merely  raise  a  question  of 
fact  to  be  submitted  to  the  Jury.  It  would 
not  authorize  the  court  to  refuse  the  in- 
struction.—Hart  V.  Buckley,  164  Cal.  160. 
128  Pac.  29,  31. 

129.  Same—Part  wrong. — Where  an  In- 
struction Is  so  framed  as  to  be  Inseverable 
as  to  its  parts,  it  is  properly  refused,  al- 
though, if  severed,  a  portion  may  have  been 
properly  given. — Ward  Land  &  S.  Co.  v. 
Mapes.  147  CaL  747,  762,  32  Pac.  426. 

127.  Same— Properly  refused  when. — An 
Instruction  that  "you  have  a  right  to  disre- 
gard entirely  the  testimony  of  any  wit- 
ness whom  you  believe  to  have  wilfully 
testified  falsely,"  is  properly  refused,  as 
falling  to  use  the  necessary  qualifying 
words  "In  a  material  matter." — People  v. 
Ford,  25  Cal.  App.  S8S,  148  Pac.  1076. 

198.  Rale  of  ordinary  pradenee— Instme- 
tlon aa  to,i — ^An  Instruction  as  to  rule  of 
ordinary  prudence  and  reasonable  appre- 
hension In  contributory  negligence,  held  not 
to  be  covered  by  other  general  Instructions 
as  to  contributory  negligence  In  the  ab- 
stract, or  as  to  effect  of  all  the  conditions 
and  circumstances  upon  the  mind  of  a  pru- 
dent and  reasonable  person,  or  as  to  de- 
fendant's theory  of  the  case. — Wanlorek  v. 
United  Railroads,  17  CaL  App.  129.  118  Pac. 
947. 

120.  Special  lastmetlon«. — It  Is  not  re- 
versible error  to  refuse  a  requested  Instruc- 
tion that  Is  not  applicable  to  the  evidence 
or  that  presents  an  erroneous  theory  of  the 
case.— Shelton  v.  Michael,  31  Cal.  App.  328, 
160  Pac.  678. 

UOb  Test  of  Ttetona  Instrnetlon  —  Hnst 
fcc  misleading. — The  test  of  an  Instruction 
la  not  whether  It  Is  erroneous,  but  whether 
It  Is  misleading.— Briggs  v.  Hall,  20  CaL 
App.  S73.  129  Pac.  283,  289. 

131.  If  Instmctlons,  correct  aa  abstract 
propositions,  may  have  misled  the  Jury,  a 
new  trial  may  be  granted. — Briggs  v.  Hall. 
20  CaL  App.  372,  129  Pac.  288,  289. 

1S9.  Verbose  Instmetlon. — ^Where  all  In- 
structions taken  together  correctly  gave 
law  subject  to  Jury,  appellants  are  not  prej- 
udiced by  verbose  Instruction. — In  matter  of 
Black,  132  CaL  392.  89S,  64  Pao.  695. 


Digitized  by 


SPECIAL  INSTRUCTIONS— VIBW  BY  JVBY, 
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§  609.  SPECIAL  INSTRUCTIONS.  Where  either  party  asks  special  instruc- 
tions to  be  given  to  the  jury,  the  court  must  either  give  such  instruction,  as 
requited,  or  refuse  to  do  so,  or  give  the  instruction  with  a  modification,  in  such 
manner  that  it  may  distinctly  appear  what  instructions  were  given  in  whole  or 
in  part. 

^  History:    Enacted  March  11,  1872. 


1.  IniitrnctloBs  reqimtca  by  party — Rec- 
ord ■boDld  abow  (sctM. — It  Is  important  for 
the  record  to  show  whether  or  not  InBtruc- 
tiona  complained  of  were  given  at  the  re- 
quest of  the  party  complaining,  and  thla 
should  be  made  clear  by  the  JudK«  at  the 
time  the  Instruction  Is  clven,  under  the 
provisions  of  the  above  section;  In  default 
of  such  explanation  a  party  complaining  of 


euch  an  Instruction  may  And  the  objections 
precluded  in  favor  of  the  rule  respecting 
the  presumption  as  to  the  regularity  of  the 
proceedings  of  the  trial  court. — Sutter 
Butte  Canal  Co.  v.  American  Rice  &  Al- 
falfa Co.,  182  Cal.  B49,  182  Pac.  277,  follow- 
ing the  doctrine  In  Gray  v.  Bschen,  126  Cat 
S.  67  Pac.  ««4. 


§  610.  VIEW  BY  JURY  OF  THE  PREMISES.  When,  in  the  opinion  of  the 
court,  it  is  proper  for  the  jury  to  have  a  view  of  the  property  which  is  the  sub- 
ject of  litigation,  or  of  the  place  in  which  any  material  fact  occurred,  it  may 
order  them  to  be  conducted,  in  a  body,  under  the  charge  of  an  officer,  to  the 
place,  which  shall  be  shown  to  them  by  some  person  appointed  by  the  court  for 
that  purpose.  While  the  jury  are  thus  absent,  no  person,  other  than  the  person 
so  appointed,  shall  speak  to  them  on  any  subject  connected  with  the  trial. 

History:   Enacted  Mardi  11,  1872. 


VIEW  BY  JUET. 

1.  Purpose  of  statute — Not  to  convert  jurors 

into  silent  witneBses. 

2.  Result  of  exaitaination  of  land — Can  not  be 

taken  into  consideration. 

3.  View  of  premises — Change  in  eonditioD. 

4.  Same — Discretion  of  trial  court. 

5.  Samn — Exercise  of  power  of  trial  court  to 

permit. 

0.  Same— Personal  injury  ease — Discretion  of 
conrt. 

7.  View  of  other  property. 

1.  Far  pose  of  statate— N*t  to  convert 
Jnrms  lata  sllmt   wltncaMn   who   act  on. 

their  own  inspection  of  land  viewed,  but 
only  to  enable  them  more  clearly  to  under- 
stand and  apply  the  evidence. — ^Wright  t. 
Carpenter,  49  Cal.  607,  609. 

a,  Resalt  «f  esaailnatlva  of  laad-— Cam 
aot  be  taken  lato  coasMcratloa  by  jury  as 
independent  evidence  In  the  case. — ^Wright 
V.  Carpenter.  EO  Cal.  666,  667;  Wright  t. 
Carpenter,  49  Cal.  607,  609. 

S.  View  of  ^eailsca— Cbaase  la  eoadt- 
tien. — After  the  Jury  in  a  homicide  case, 
pursuant  to  a  request  joined  In  by  the  de- 
fendant, has  viewed  the  premises  where  the 
crime  was  committed,  the  prosecution  may 
be  allowed  to  account  for  any  change  In 
their  condition,  between  their  state  as 
shown  by  the  evidence  and  their  appearance 
at  the  time  the  Jury  Inspected  them. — Peo- 
ple V.  Cramley,  22  Cal.  App.  240,  128  Pac. 
122. 

4.  flaako— Dlaeretioa  of  trial  eoart^The 


statute  vests  in  the  trial  court  a  discre- 
tion of  allowing  or  dlsallowtni:  a  "view  of 
the  premises,"  or  other  physical  objects 
relevant  to  the  case,  which  it  la  impracti- 
cable to  brinff  into  court,  and  the  burden  on 
appeal  is  upon  the  party  moving  to  permit 
such  view  to  show  that  the  denial  thereof, 
is  ail  abuse  of  such  discretion. — People  v. 
Sampo.  17  Cal.  App.  Ifil,  118  Pac.  967. 

S.    SaMe  —  Bxereiw   of   power   at  trial 

eonrt  1o  penult* — The  power  vested  In  trial 
courts  by  this  section  ts  one  that  should  be 
exercised,  if  at  all.  with  great  caution  and 
circumspection,  lest  more  harm  than  good 
result  by  thus  receiving  evidence  out  of  the 
courtroom  or  perhaps  on  the  public  street. — 
People  V.  Sampo.  17  Cal.  App.  161.  118  Pac. 
967. 

0.  Same— Pemonal  injory  case— Discre- 
tion of  coart. — In  an  action  for  damages  for 
the  death  of  an  employee  alleged  to  have 
heen  caused  by  the  negligence  of  the  de- 
fendant where  an  application  was  made  by 
the  defendant  to  have  the  Jury  visit  the 
scene  of  the  accident,  which  application  was 
refused,  an  appellate  court  can  not  say  that 
such  refusal  was  error,  because  under  the 
provisions  of  the  above  section  a  view  by 
the  jury  Is  committed  to  the  discretion  of 
the  trial  court,  and  its  decision  in  the  mat- 
ter can  not  be  disturbed  on  appeal  except 
for  an  ■  abuse  of  the  courts  discretion. — 
Brown  v.  Lemon  Co.  Ditch  Co.,  S6  Cal.  App. 
94,  171  Pac.  705. 

7.  View  of  other  property  than  that 
which  is  in  litigation  is  not  authorlxed.— 
WrijKbt  V.  Carpenter.  60  Cal.  666,  667. 
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ADMONISHING  JURY-^VRY  MAY  TAKB  PAPKR8. 


§  611.   ADMOl^ION  WHEN  JUBT  PERMITTED  TO  SEPARATE.  If  the 

jury  are  permitted  to  separate,  either  during  the  trial  or  after  the  case  is 
submitted  to  them,  thej  shall  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with,  or  suffer  themselves  to  be  addressed  by  any  other  person, 
on  any  subject  of  thk  trial,  and  that  it  is  their  duty  not  to  form  or  express  an 
opinion  thereon  until  the  ease  is  finally  submitted  to  them. 

History:    Enacted  March  11,  1872, 

§  612.  JURY  MAT  TAKE  WITH  THEM  CERTAIN  PAPERS.  Upon  retir- 
ing for  deliberation  the  jury  may  take  with  them  all  papers  which  have  been 
received  as  evidence  in  the  cause,  except  depositions,  or  copies  of  such  papers 
as  ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the  person  having 

them  in  possession;  and  they  may  also  take  with  them  notes  of  the  testimony  or 

other  proceedings  on  the  trial,  taken  by  themselves  or  any  of  them,  but  none 

taken  by  any  other  person. 

History:   Enacted  March  11,  1872,  re-enactment  of  <  167  of  Practice 
Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 

Amdts.  1900-1,  p.  145,  held  unconstitutional,  see  history,  {  6  ante. 


PAPEE8  THAT  MAT  BE  TAKEN  TO 
JUBT-BOOM. 

1.  ConBtraed  —  Papers  received  in  evi- 

dence. 

2.  Same — Discretion  of  court. 

3.  Claim  as  presented  to  administrator. 

4,5.  Exhibits — Taking  to  jnry-room. 

6,7.  Instructions  to  jury  — In  writing  — 
Sending  to  jnry-room. 

8.  Notes  put  la  evidence. 

9.  Papers  in  evidence,  only. 

10, 11.  Pleadings — Practice  of  allowing — To 
be  taken  to  jury-room. 

IS.  Sworn  statement  of  plaintiflF — As  to 
his  losses. 

•1.  C«Mtrae4— Fapeni  "rccclTCd  Im  evl- 
Mmmvm  tm  case"  which  aeem  to  Imply  that  pa- 
pers were  not  received  In  evidence  should 
not  go  to  Jury  on  their  retirement. — Powley 
V.  Swenaen,  146  Cal.  471.  483,  80  Pac.  722. 

2.  Same  —  Dlaeretlon  of  court. — Permit* 
ting  jury  to  Uke  papers  to  Jury-room  ia 
matter  of  dlacretlon  with  trial  court. — Mc- 
Lean V.  Crow.  88  Cal.  Ui,  648,  26  Pac.  596. 

S.  Claim  »m  preiientcd  to  admlnUti-atar 
and  on  which  suit  was  baaed  was  properly 
permitted  to  be  taken  to  Jury-room  by  Jury 
where  besides  constitutlnff  portion  of  com- 
plaint it  was  paper  which  had  been  received 
In  evidence.— HcZ<ean  T.  Crow,  88  Cal.  644, 
648.  »  Pac.  E86. 

4.  Bjcklblta— Taktav  to  Jnrr-rooB^The 
above  section  and  section  1187  of  Penal 
Code  are  almost  Identical.  There  Is  noth- 
ing in  either  of  these  sections  which  limits 
the  discretionary  power  of  the  court  to  al- 
low exhibits  to  the  Jury-room;  e.  g.,  an 
orereoat,  a  revolver,  and  a  piece  of  flooring 
used  In  evidence.    The  court  may  permit 


the  Jury  to  take  such  exhibits  to  the  Jury- 
room  with  them  and  use  In  their  dellbera- 
tiona  any  exhibit,  where  the  circumstances 
call  for  It. — People  v.  Barrett,  22  Cal.  780, 
786,  186  Pac.  S80,  following;  Hisstns  v.  Los 
Ansreles  Gas  A  Blec  Corp.,  159  Cal.  651.  14 
U  R.  A.  (K.  8.)  717,  116  Pac.  818. 

6.  The  taking  of  exhibits  by  the  Jury 
with  them  to  the  Jury-room  to  use  in  their 
deliberations  Is  not  erroneous. — People  v. 
Barrett,  22  Cal.  App.  780,  136  Pac.  620. 

S.  Instmctlona  to  Jnrr  —  In  wrltlns— 
SendlBv  to  Jnry-room. — There  la  no  law  ex- 
pressly authorizing  the  court  to  send  the 
written  Instructions  to  the  Jury-room  In 
civil  cases,  the  above  statute  apeclflcally 
states  what  papers  or  documents  may  or 
may  not  be  taken  to  the  Jury-room  by  the 
Jury  but  It  does  not  say  that  the  Instruc- 
tions given  may  be  so  taken,  nor  does  It 
Bay  that  they  may  not  be  taken  by  the 
Jury;  hence  It  can  not  be  said  that  preju- 
dices resulted  to  either  party  from  the  fact 
that  after  the  Jury  had  retired  and  deliber- 
ated, on  the  request  fron^  the  Jury,  without 
directly  informing  complaint,  the  court 
sent  the  written  instructions  to  the  Jury- 
room,  and  the  fact  that  the  Jurors  were 
thus  given  an  opportunity  to  read  and  did 
read  the  Instructions  which  had  been  read 
to  them  by  the  court. — Fererlra  v.  SUvey, 
S8  Cal.  App.  846,  176  Pac.  871. 

7.  The  court  conceded  that  the  manner 
In  which  the  written  Instructions  were 
given  to  the  Jury  was  irregular  but  held 
that  It  was  an  Irregularity  from  which  In- 
Jury  will  not  be  presumed,  under  the  provi- 
sions of  section  4^  of  Article  VI,  of  the 
constitution. — Ferertra  v.  Silvey,  88  Cal. 
App.  846,  176  Pac.  871,  applying  the  doctrine 
in  Vallpjo  &  N.  R.  Co.  v.  Reed  Orchard  Co.. 
169  Cal.  545,  147  Pac.  tit. 
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8.  Note*  tmt  bi  evMeaee,  one  of  which 
was  offered  separately  from  deposition  and 
all  of  which  were  glued  to  deposition,  were 
not  parts  of  deposition  so  as  to  be  evidence, 
and  hence  render  it  error  to  permit  Jury  to 
take  them  to  Jury-room. — CockriU  v.  Hall, 
76  Cal.  192,  186,  18  Pac  SIS. 

9.  Papeni  Im  erMcMc.  wIti  under  tha 

authority  of  this  section,  be  used  by  Juries 
In  their  deliberations. — Hlggins  v.  L<os  An- 
veles  Oae  &  Blee.  Corp.  IBS  Cal.  661,  665, 
115  Pac.  SIS. 

10.  PlMdlMBs— Fnietlec  9t  altowliw  f  hm 
takem  to  Jmr-roOH  la  not  Hfe  one,  but 

where  no  prejudice  or  Injury  was  caused  It 
is  not  ground  for  reveraa]. — Powley  t. 
Swensen,  146  CaL  471,  481,  80  Pac.  722. 


11.  Refusal  to  permit  pleadings  to  be 
taken  to  Jury-room  was  not  error  because 
such  pleadings  contained  admissions  on  part 
of  plaintiff,  for  If  defendant  was  entitled  to 
have  admissions  considered  by  Jury  he 
should  have  requested  court  to  have  given 
instruction  to  Jury  letting  forth  facts  so  ad- 
mitted, and  it  would  be  tIcIotu  practice  to 
permit  jury  to  determlns  as  to  what  matters 
were  admitted  and  what  were  not. — Spauld- 
Ing  V.  Saltiel,  IS  Colo.  86,  81  Fae.  486. 

IS.  Swon  atatelMCBt  tX  pUlatl^-Aa  to 
Ua  loaaca  and  certlflcato  of  Juatloe  of  peaca 
are  doCMmentary  eTldenoe  within  meaning 
of  this  section  In  action  on  Insurance  policy 
and  hence  Jury  was  properly  allowed  to 
take  them  to  Jury-room. — Clark  v.  Phoenix 
Ins.  Co.,  86  Cal.  168,  176. 


§613.  DELIBEBATION  OF  JURY,  HOW  CONDUCTED.  When  the  case  is 
finally  submitted  to  the  jury,  they  may  decide  in  court  or  retire  for  delibera- 
tion; if  they  retire,  they  must  be  kept  together,  in  some  convenient  place,  under 
charge  of  an  officer,  until  at  least  three  fourths  of  them  agree  upon  a  verdict 
or  are  discharged  by  the  courl  Unless  by  order  of  the  court,  the  officer  having 
them  under  his  charge  must  not  suffer  any  communication  to  be  made  to  them, 
or  make  any  himself,  except  to  ask  them  if  they  or  three  fourths  of  them  are 
agreed  upon  a  verdict,  and  he  must  not,  before  the  verdict  is  rendered,  com- 
municate to  any  person  the  state  of  their  deliberations,  or  the  verdict  a^ed 
upon. 

History:  Enacted  March  11,  1872,  founded  upon  fi  166  of  Practtce 
Act;  amendment  approved  March  10,  1880,  Code  AmdtB.  1880  (C.  C. 
P.  pt.),  p.  10. 

1.    Special  oatk  to  oScer— Not  re«nlred[         Am  to  mUrandnet  of  Jury  as  Kvoaad  for 
to  be  admlntetered  when  the  Jury  is  placed     mew  trial,  see,  post,  {  657  and*  not«. 
in  his  charge.-Boreham  V.  Byrne.  SS  Cal.        ^     aeparaftoa  •(  j»ry,  see  notes  16  Am. 
28.  29,  23  Pac.  212.  Dec,  j55_  „  g,,^  ,5  jj^^ 

As  to  dellberatlOHM  of  Jury  In  criminal      43  Am.  Dec.  76. 
PMsccntloa.  see  Kerr's  Cyc.  Pen.  Code.  2d        ^s  to  .eparatlo.  of  Jwora  I.  arimla.1 
ed..  » 1128  and  note.  proaecatioii.    see    Kerr's    Cyc.    Pen.  Code. 

Aa  to  detennlHatlOB  of  Tcrdlet  by  resort      2d  ed.,  S1131  and  note, 
to  cbanee  as  groaad  for  how  trial,  see.  post, 
S  667  and  note. 

§  614.   MAY  COME  INTO  COURT  FOR  FURTHER  INSTRUCTIONS.  After 

the  jury  have  retired  for  deliberation,  if  there  be  a  disagreement  between  them 

as  to  any  part  of  the  testimony,  or  if  they  desire  to  be  informed  of  any  point  of 

law  arising  in  the  cause,  they  may  require  the  officer  to  conduct  them  into 

court.  Upon  their  being  brought  into  court,  the  information  required  must  be 

given  in  the  presence  of,  or  after  notice,  to,  the  parties  or  counsel. 

History:  Enacted  Harcli  11.  1872,  re-enactment  of  1 168  oC  Practice 
Act 

FUETHEB  INSTRUCTIONS  TO  JURY.  Aa  to  eomlnc  iato  eoart  for  farther  tm- 

1.  Allowing  juiy  to  receive  further  instniO-      "Iroctioiia    in    crlmiaal    prosecatlaaa,  see 

tions  — In  absence  of  pBrties  or  their  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  1 1188  and 
conDsel. 

2.  Refasal  to  reread  to  juaj  portion  of  instmc-  As  to  nee««aitr  that  farther  laatnetlona 

tions.  reqacated  by  a  Joir  be  clven  tm  open  eoort, 

3.  Bemarks  of  judge  to  jniy.  see  note  14  Ann.  Cas.  881. 
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InstraetlOM— la  abMMe  of  partleB  or  thclv 
cmtascl  waa  error. — Redman  v.  Oulnao.  5 
Cat  1«8. 

&  RefBMd  te  nBMC  te  Jarr  yortloa  af 
iMtrmetioM  touching'  a  special  point  was 
not  error  where  the  court  Intormed  the  Jury, 
if  be  desired  he  would  read  to  them  all  In- 
structlona^-CookrlU  v.  Hall,  7C  CaL  IM, 
196,  18  Pac  31S. 


S.  Rgiasrks  of  Jadse  *o  Jnrr  which  had 
been  called  Into  court  after  having  been 
unable  to  agree  wherebjr  he  Intimated  that 
as  Jury  stood  eight  to  three  In  favor  of 
plaintiff  that  plalntitT  required  nine  Jurors, 
and  tried  to  ascertain  why  three  could  not 
agree  with  rest,  was  erroneous  since  eight 
disagreed  with  three  as  well  as  the  three 
with  the  elBht.— Mahoney  v.  Sah  Francisco 
*  a  U.  R.  Co.,  110  CaL  411,  479,  4S  Pac.  968. 


§616.  PBOCEEDmaS  IN  CASE  A  JUSOB  BECOMES  SIOK.  If,  after  the 
impaneling  of  the  jury,  and  before  verdict,  a  juror  becomes  sick,  so  as  to  be 
onable  to  perform  his  duty,  the  court  may  order  him  to  be  discharged.  In  that 
case  the  trial  may  proceed  with  the  other  jurors  with  the  consent  of  the  parties, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew;  or  the  jury  may  be 
discharged  and  a  new  jury  then  or  afterwards  impaneled. 

History:  Enacted  March  11,  1872,  re-onactment  of  {  164  of  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  146,  held  unconstitutional,  see  history,  S&  ante; 
amendment  approved  March  20,  1907.  Stats,  and  Amdts.  1907,  p.  714^ 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  448. 

§616.  WHEir  PBEVENTED  FBOH  OIVINO  VERDICT,  THE  CAUSE 
BIAY  BE  AGAIN  TBIED.  In  all  cases  where  the  jury  are  discharged,  or  pre- 
vented trom  giving  a  verdict,  by  reason  of  accident  or  other  cause,  during  the 

progress  of  the  trial,  or  after  the  cause  is  submitted  to  them,  the  action  may  be 
again  tried  immediately,' or  at  a  future  time,  as  the  court  may  direct. 

History:  Enacted  March  11,  187^  rft^actment  ot  1 169  of  Practice 
Act 

§617.  WHILE  JUBY  ABE  ABSENT,  OOUBT  MAY  ADJOUBN  FROM 
TIME  TO  TIME.  SEALED  VERDICT.  While  the  jury  are  absent  the  court 
may  adjourn  from  time  to  time,  in  respect  to  other  business ;  but  it  is  never- 
theless open  for  every  purpose  connected  with  the  cause  submitted  to  the  jury 
until  a  verdict  is  rendered  or  the  jury  discharged.  The  court  may  direct  the 
jury  to  bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in  case  of  an 
agreement  during  a  recess  or  adjournment  for  the  day. 

History:  Enacted  March  11,  1872.  re-enactment  of  S  170  of  Practice 
Act;  amendment  approved  March  10.  1880,  Code  Amdts.  1880  (C.  0. 
P.  Pt.),  p.  10. 

§618.   VEBDIOT,  HOW  DECLARED.  FOBM  OF.  POLLING  THE  JUBY. 

When  the  jury,  or  three  fourths  of  them,  have  agreed  upon  a  verdict,  they 
must  be  conducted  into  court,  their  names  called  by  the  clerk,  and  the  verdict 
rendered  by  their  foreman ;  the  verdict  must  be  in  writing,  signed  by  the  fore- 
man, and  must  be  read  by  the  clerk  to  the  jury,  and  the  inquiry  made  whether 
it  is  their  verdict.  Either  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his  verdict;  if  upon  such 
inqniry  or  polling,  more  than  one  fourth  of  the  jurors  disagree  thereto,  the 
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jury  must  be  sent  out  again,  but  if  no  sucb  disagreement  be  expressed,  the 

verdict  is  complete  and  the  jury  discharged  from  the  case. 

History:  Enacted  March  11,  1872.  founded  vpon  1 171  of  Practice 
Act;  amendmoit  approved  March  10,  1880,  Code  Amdts.  1880  (G.  G. 
P.  pt),  p.  10. 


VKRDICT— HOW  DELIVERED. 

1.  Assent  of  jurj  maj  be  expressed  hj  fore- 

man. 

2.  Failore  to  sign  answers  to  special  interrog- 

atoiy. 

3.  Failnra  of  foreman  to  sign  verdict — Ap- 

peal on  jadgment-roU — Review. 

4.  Libel — Compensatorj  and  punitive  damages 

— Jurors  to  support. 
6.  Polling  jury — After  verdict  has  been  re- 
corded. 

6.  Provision  requiring  clerk  to  immediatelj 
reeord  verdict 

1.  AucBt  of  Jnrr  luaT  be  cxprc»e4  br 
foreman  and  his  assent  is  conclusive  upon 
all,  unless  diaaffreement  Is  expressed  at 
time.— Blum  v.  Pate,  10  Cat.  69,  71. 

2.  Pallare  <o  sism  aaawere  to  apeclal  In- 
terroBBlorlM  either  on  part  of  the  Jury  as 
whole  or  by  their  foreman  renders  them  In- 
effective to  any  purpose,  and  whether  such 
failure  was  an  oversight  or  not  makes  no 
difference,  nor  does  it  make  any  difference 
that  plaintiff  made  no  objection  to  answer 
belnff  received  without  signing-  it  was 
duty  of  defendant,  if  he  expected  to  rely  on 
findings,  to  see  that  they  were  In  the  proper 
form. — Oreenberg  v.  Hoff,  80  Cal.  81,  8t,  tt 
Pac.  69. 

S.  Fallave  of  forcmu  to  Mgu  Tcrdlet — 
Ap»«al  OB  fadcBMBt-Toll— BcTlcw. — ^Under 
the  provisions  of  the  above  section  the  fore- 
man of  a  Jury  is  required  to  sign  the  ver- 
dict hut  In  those  oases  In  which  the  verllct 
is  not  certified  as  a  part  of  the  Judgment- 
roll,  the  ohjeetlon  that  tlie  verdict  Is  not 


signed  Is  not  properly  before  an  appellate 
court  and  the  allegation  of  discrepancy  t>e- 
tween  the  verdict  and  the  copy  thereof  con- 
tained In  the  findings  can  not  be  considered. 
—Pearl  v.  Pearl,  177  Cal.  808,  177  Pac.  846. 

4.  Libel  —  CowycBaatory  mmA  ywltlve 
Ja— —  JMora  to  mnort, — In  an  action 
for  libel  where  a  verdict  was  rendered  for 
compensatory  damages  and  also  for  puni- 
tive damages,  where  on  a  poll  of  the  Jury 
by  the  court,  pursuant  to  the  provisions  of 
the  above  section.  It  was  ascertained  that 
nine  Jurors  were  in  favor  of  the  compensa- 
tory damages  and  that  ten  Jurors  were  In 
favor  of  punitive  damages;  but  that  three  of 
the  Jurors  who  voted  for  the  punitive  dam- 
ages did  not  concur  In  the  Judgment  for  the 
compensatory  damages,  and  that  two  of  the 
Jurors  who  did  not  concur  In  the  verdict  for 
the  punitive  damages  were  In  favor  of  the 
compensatory  damages,  and  on  appeal  the 
court  held  that  the  verdict  would  have  to  be 
set  aside  because  not  concurred  In  by  a  suffi- 
cient number  of  Jurors,  nine  Jurors  having 
agreed  to  the  compensatory  damages  and 
only  seven  in  the  verdict  awarding  plaintiff 
punitive  damages  In  addition  to  the  compen- 
satory damages. — Earl  v.  Times-Uirror  Co., 
186  Cal.  166,  196  Pac  57. 

Bk  PdIUmc  Jorr—Aftev  TCrdld  has  bcea 
recorded  can  not  be  required. — Blum  v.  Pate, 
80  Cal.  69,  71. 

PrevMM  k««Mbv  clerk  te  laiMedl- 
ately  record  verdlet  of  Jury  In  full  in  the 
minutes  renders  It  matter  of  reeord  and 
henoe  unnecessary  to  insert  It  In  statement 
of  facts. — ^Reynolds  v.  Harris,  8  Cal.  617, 
618. 


§  610.  PROOEEDINOS  WHEN  VERDICT  IS  IHFOBmAL.  When  the  ver- 
dict is  announced,  if  it  is  informal  or  insufficient,  in  not  covering  the  issue  sub- 
mitted, it  may  be  corrected  by  the  jury  under  the  advice  of  the  court,  or  the 
jury  may  be  again  sent  out. 

History:   Enacted  March  11;  1872,  re^actment  of  1 172  of  Practice 

Act 

VERDICT  INTOBMAL— PBOCEBDINOS 
ON. 

1.  Amendment  of  verdiot^Properly  allowed, 

when. 

2.  Court — May  instruct  jury  to  amend  their 

verdict. 

3.  Cross-complaint — Bringing  in  third  party — 

Failure  to  find  on — Waiver  of  defect. 

4.  Disregarding  part  of  verdict — Court  may 

not. 

5.  Timely  objection  to  general  verdict— Neces- 

sity for. 


0.  'Where  verdict  of  jnry  did  not  eover  all 
issues. 

7.  Same — Not  in  conformity  with  uaue. 

8.  Same— Same — ^Verdict  in  replevin  In  favor 

of  defendant  for  one-half  property. 

1.  ABBcndmaat  of  Tcrdlet— Preperlr  al- 
lowed wheB« — In  an  action  to  recover  dam- 
ages for  personal  injury  where  the  Jury 
returned  a  verdict  assessing  the  general 
compensatory  damages  also  special  dam- 
ages In  a  given  sum,  and  counsel  for  plain- 
tiff fearing  that  the  special  damages  were 
larger  than  were  warranted  by  the  evidence. 
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BUffKeated  to  the  court  that  it  advise  the 
jury  to  reconsider  the  verdict  upon  this 
item,  which,  under  proper  instruction  from 
the  court,  was  done,  and  on  further  deliber- 
ation the  Jury  returned  a  second  verdict  re- 
ducinBT  the  special  damages  and  adding  the 
difference  between  the  former  special  dam- 
ages and  the  latter  special  damages  to 
the  compensatory  damages,  thus  leaving  the 
gross  amount  of  the  verdict  the  same  as  be- 
fore: it  was  held  that  Inasmuch  as  the 
verdict  of  the  Jury  had  not  been  recorded 
and  the  Jury  had  not  been  discharged,  the 
court  was  warranted  In  permitting  the 
Jury  to  thus  amend  the  verdict,  under  the 
provisions  of  the  above  section. — I^gan  v. 
L«wis.  SB  C&l.  App,  S<8,  170  Pac.  8M,  follow- 
Ing  the  doctrine  in  McNutt  v.  Pabst,  26  Cal. 
App.  177,  14S  Pao.  77:  Connlln  v.  Lewis  In- 
vestment Co.,  16  Cal.  App.  188.  147  Pac.  472. 

As  to  power  of  cowt  to  aiMBd  verdlet  hy 
■ddlms  iBtercat*  see  note  26  U  R.  A,  <K,  8.) 

211. 

2.  C*nTt-^lay  iBstmet  |ary  to  amend 
their  verdict  as  to  form  not  affecting  sub- 
stance and  In  such  manner  as  to  be  unex- 
ceptionable in  law. — Trnebody  v.  Jacobson, 
2  Cal.  269,  284. 

S.  Crosa-eoatplaliit— BHastas  im  third 
partT^^aUnre  to  And  on— Waiver  of  de- 
fect*— ^In  an  action  for  the  purchase-price 
of  a  certain  lot  of  cattle,  the  defendant  by 
crosa-complalnt  designated  aa  a  crosa-com- 
plalnt  a  third  party,  who,  although  not 
shown  by  the  record  to  have  been  served 
with,  or  to  have  answered,  the  cross-com- 
plaint, appeared  by  counsel  at  the  trial,  and 
the  Jury  found  a  verdict  in  favor  of  the 
plaintiff  against  the  defendant  without 
finding  on  any  of  the  issues  raised  by  the 
defendant's  cross-complaint,  if  the  verdict 
was  AefMtlTe  la  tUi  respect,  the  defend- 


ant waived  such  defect  by  falling  to  call 
the  attention  of  the  court  to  the  same  be- 
fore the  Jury  was  discharged,  in  order 
that  they  might  retire  and  correct  their  ver- 
dict as  provided  for  in  the  above  section. — 
Asebex  v.  Bliss,  178  Cal.  137,  172  Pac.  596, 
following  the  doctrine  in  Benson  v.  South- 
ern Pac.  Co.,  177  Cal.  177,  171  Pac.  948; 
Vandamme  v.  McGiliivary  Stone  Co.,  2i  Cal. 
App.  191,  133  Pac.  996. 

4.  Dl«regardlng  part  of  verdict — Court 
may  not. — Where  verdict  in  action  to  re- 
cover water  Axes  measurement  different 
from  that  referred  to  in  pleadings,  and 
which  la  uncertain,  court  Is  not  at  liberty 
to  disregard  such  measurement. — ^Dough- 
erty V.  Haggin,  66  Cal.  S22,  523. 

5.  Tlmrly  objection  to  general  verdict— 
Necessity  for.^ — An  objection  to  the  general 
form  of  a  verdict  In  a  case,  where  there  are 
different  counts,  should  be  made  when  the 
verdict  ia  rendered. — Schudel  v.  Helblng. 
28  CaL  App.  410,  147  Pac.  84. 

9.  Where  verdict  of  Jury  dU  aot  cover 
■11  Inaeo  submitted  to  it,  it  was  proper  to 
call  Jury's  attention  to  fact  that  verdict  was 
Incomplete  and  have  remanded  them  to  put 
it  in  proper  form,  but  It  was  not  error  to  set 
verdict  aside. — Oarllek  v.  Bower,  62  Cal.  66, 
66. 

7.  Same— Not  tn  canformlty  with  issne 

.submitted  it  was  competent  for  court  to 
send  Jury  out  again  under  Its  advice, — Ross 
V.  Austin,  2  Cal.  183,  192.  " 

8.  Same — Same — Verdict  In  replevin  la 
favor  of  defendant  for  one-half  of  property 
sued  for  which  failed  to  respond  to  issues 
raised  by  pleadings  was  nullity.  Jury 
should  have  been  instructed  by  court  of  its 
own  motion  to  retire  and  find  as  to  other 
half  of  property  sued  for. — ^Uuller  v.  Jewell, 
ei  Cal.  216.  217,  S  Pae.  84. 


AETICLE  m. 

THE  VERDICT. 

I  ff24.   General  and  special  verdicts  defined.        627.   Verdict  in  actions  for  the  reeoveiy  of 

1 625.  When  a  genentl  or  speeial  verdict  specifle  personal  proper^. 

may  be  xoideTed.  I  6S8.   Entry  of  verdieL 

1626.  Verdfet  in  actions  for  reeoveiy  of 

money  or  on  esteblishing  eonnter- 
filaiin. 

§  624.  GENEBAI.  AlTD  SPECIAL  VERDICTS  DEFINED.  The  verdict  of  a 
jury  is  either  general  or  special.  A  general  verdict  is  that  by  which  they  pro- 
nounce generally  upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff 
or  defendant ;  a  special  verdict  is  that  by  which  the  jury  find  the  facts  only, 
leaving  the  judgment  to  the  court.  The  special  verdict  must  present  the  con- 
clusions of  fact  as  established  by  the  evidence,  and  not  the  evidence  to  prove 
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them ;  and  those  conclusions  of  fact  must  be  bo  presented  as  that  nothing  shall 
remain  to  the  court  but  to  draw  from  them  conclusions  of  law. 


Hlitory: 

Act. 


Btnacted  Much  11.  1872,  re-wutctment  of  1 174  of  Fractle* 


THE  VEBDICT. 
Ab  to  verdict  ^aerally. 
All  iBsues  in  esse  not  being  sabmitted 
to  jury. 

Cottrt — Can  not  snbititate  its  judgment 

for  verdict  of  jury. 
Same — Making  findings  directly  con- 
trary to  incomplete  special  verdict. 
Each  question  submitted  to  jury — As 

basis  for  special  verdict. 
General  and  special  verdicts — As  to 
generally. 

General  verdict — As  to  implication  of. 
Same — All  pioBumptioiia  are  in  faror 
of. 

game — Is  syntbetie. 
Same — Must  be  certain. 

Same— Where  complaint  sets  ont  two 

elements  of  damage. 
Office  of  trial  jury — ^Is  to  find  1^ 

their  verdict,  what. 
Objection  to  form  of  questions — Time 

of  reservation. 
Practice  in  state — ^When  special  verdict 

is  desired. 
Qaestions  of  fact  propounded  to  and 
answered  by  jury — Must  be  ultimate 
facts. 

Special  findings  of  jury — ConetTUCtion. 
Same  —  Which  do  not  dispose  of  all 

issues  in  case. 
Special  verdict— Must  find  facte  ex- 
pressly and  specially. 
Same — Must  pass  on  all  issues. 
8^e — ^Katnie  of — ^Finding  of  fact 
Same — Question  of  Het  and  not  of 
law. 

Submission  of  special  issues. 
Terms  **v»dict"  and  *' decision  "— 
Are  oppositional. 

Verdict  against  one  of  three  defen- 
dants. 

1.  Aa  to  verdict  ■eaerallr. — The  readinK 
ot  the  verdict  of  a  Jury  by  the  clerk  upon 
Its  return.  Instead  of  by  the  foreman  of 
the  Jury,  Is  not  error  fatal  to  the  validity 
of  the  verdict. — Kramm  v.  Stockton  Biec. 
R.  R.  Co.,  22  Cal.  App.  7S7,  761.  186  Pac. 
&2S,  6S4. 

2.  The  word  "rendered,"  as  used  In  sec- 
tion 618  ot  the  Code  of  Civil  Z^ocedure.  does 
not  mean  that  It  Is  the  duty  of  the  foreman 
to  read  the  verdict,  but  It  is  declared  by 
such  section  that  the  clerk  must  read  the 
verdict  after  it  has  been  "rendered*'  or  re- 
turned into  court  by  the  foreman. — Kramm 
V.  Stockton  Elec.  R.  R.  Co.,  22  Cal.  App.  737, 
761,  136  Pac.  S2S,  634. 


1-4. 
6. 

6. 

7. 
8. 

9- 14. 

15. 
16. 

17. 
IS. 
19, 20. 

21. 

22. 

28. 

24. 

25. 
26,27. 

28. 


30. 
81. 

32. 
38. 

34. 


S.  While  the  Jury  should  conform  to  the 
Instructions  of  the  court  upon  matter*  of 
law.  if  it  appears  to  the  appellate  tribunal 
that  an  Instruotlon  was  erroneous.  It  will 
not  disregard  a  verdlot  contrary  to  such 
erroneous  Instruction. — ^Lucas  v.  Walker,  IS 
Cal.  App.  S»8,  184  Pac.  874. 

4.  If  three  different  Juries,  upon  prao- 
tieally  the  same  evidence,  reach  the  same 
conclusion,  this  Is  a  sisniflcant  fact;  and 
under  such  circumstances,  If  there  Is  any 

substantial  evidence  tending  In  any  ma- 
terial degree  to  support  the  verdict.  It 
should  not  be  disturbed. — Baton  v.  South- 
ern Paclflo  Co..  n  CaL  App.  461,  184  Pac. 
801. 

5.  All  iMncs  la  cue  Bot  belnc  mWh- 
Mllled  to  iuy,  for  that  reason  verdict  may 
be  termed  an  incomplete  and  imperfect 
special  verdict, — Montgomery  v.  Sayre,  81 
CaL  206,  210,  27  Pac.  648. 

6.  Court — Can  aot  svbstltnte  Itm  Jnds- 
ment  for  verdict  of  Jury  and  assume  power 
to  decide  isBues  of  tact  once  submitted  to 
Jury. — Montgomery  t.  Sayre,  91  Cal.  206. 
213,  27  Pac.  648. 

7.  Same— Hakinir  tndbtgm  directly  con- 
trary to  Incomplete  apedal  vordiet  was  in 
affect  to  vacate  and  set  it  aside.  It  la  Im- 
material whether  such  action  was  had  by 
reaaon  ot  defects  or  Informalities  In  ver- 
dict, or  whether  evidence  was  such  as  to  In- 
dicate that  It  was  rendered  through  pas- 
sion or  prejudice;  result  would  be  the  same. 
Court  should  have  ordered  new  trial,  it 
had  no  power  to  proceed  to  determine 
cause. — Montgomery  v.  Sayre,  91  Cal.  206, 
212,  27  Pac.  648. 

8.  Bnch  question  snbinltted  to  Jnry— Aa 
bnala  tor  special  verdict  should  relate  only 
to  one  fact;  and  grouping  together  several 
facts  is  very  objectionable. — Phcsnix  t. 
Fletcher,  23  Cal.  481,  487. 

0.  Qenernl  and  special  verdicts — Aa  to 
senerallT'. — Where  several  issues  are  tried 
and  submitted  to  the  Jury,  the  general  ver- 
dict must  stand,  If  the  evidence  upon  one 
Issue  alone  Is  aufllclent  to  sustain  the  ver- 
dict— KsUte  of  Helller,  169  CaL  77,  14S 
Pac.  1008. 

10.  The  question  whether  Judgment  shall 
be  pronounced  upon  the  verdict  or  set  aside 
Is  "strictly  of  legal  cognisance."  which  must 
be  determined  by  the  trial  court,  and  In  the 
determination  thereof  the  verdict  should  be 
set  aside  It,  In  that  court's  opinion.  It  is 
not  supported  by  sufficient  evidence;  and 
this  Is  enually  true  whether  there  is  an  ab- 
sence of  evidence,  or  that  the  evidence 
received,  in  the  individual  Judgment  of  tha 
trial  Judge,  la  lacking  In  nrobatlve  force  to 
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establish  the  proposition  of  fact  to  which  It 
la  addressed. — Bstate  of  Bainbrldse.  IS* 
CaL  161,  146  Pac.  427. 

11.  A  general  verdict  for  the  plajntlff 
and  against  the  defendants  Imports  a  llndinc 
In  favor  of  the  plaintiff  on  all  the  aver- 
ments of  the  complaint  material  to  his  re- 
covery.— ^Koskela  v.  Albion  Lumber  Co.,  26 
Cal.  App.  IS,  142  Fae.  861. 

15.  All  presnmptlons  are  In  favor  of  a 
general  verdict  for  the  plaintiff,  and  It  must 

control  If  a  special  verdict  Is  not  absolutely 
Irreconcilable  therewith.  On  the  other 
hand,  answers  to  Interrogatories  can  not  he 
aided  by  Intendment,  as  all  Intendments 
are  In  favor  of  the  general  verdict. — Kos- 
kela  V.  Albion  Lumber  Co.,  86  CaL  App.  12, 
142  Pac.  861. 

13.  The  contention  of  the  defendants  In 
this  case  that  the  special  verdict  of  the 
Jury  necessitates  a  Judgment  In  their  favor, 
inasmuch  as  It  affirmatively  appears  there- 
from that  the  plaintiff  did  not  prove  to  the 
satisfaction  of  the  Jury  that  the  defendants' 
negligence  caused  the  stevedore's  death.  Is 
not  tenable. — Koskela  v.  Albion  Lumber  Co., 
25  Cal.  App.. 12,  142  Pac.  861. 

14.  An  objection  to  the  general  form  of  a 
verdict  In  a  case,  where  there  are  different 
counts,  should  be  made  when  the  verdict  is 
rendered.— ^hudel  v.  Helblng,  86  Cal.  App. 
410.  147  Pac.  89. 

1S>  fleneral  vcrdlet  — As  to  Implleatloai 
of. — ^Implies  a  finding  In  favor  of  the  pre- 
vailing party  of  every  fact  essential  to  the 
support  of  his  action  or  defense. — Flyer  v. 
Paciflc  Portland  Cement  Co.,  162  CaL  126, 
130,  91  Pac.  66. 

16.  Sa»e— All  presviApttoas  are  !■  Cavar 
9l  the  general  verdict  for  the  plaintiff, 
which  determines  all  Issues  In  his  favor, 
including  the  question  of  contributory  neg- 
ligence, where  there  Is  evidence  to  support 
it;  and  It  must  control.  If  the  special  ver- 
dict is  not  absolutely  Irreconcilable  there- 
with.— Petersen  v.  California  Cotton  Mills 
Co..  20  Cal.  App.  761,  180  Pac.  169,  174. 

IT.  Same — Is  ■ynthetlc,  a  compound  of 
law  and  fact.  Special  verdict  is  analytic; 
It  flndB  the  facts  and  submits  the  law  to 
the  court. — Murphy  v.  Bennett,  68  Cal.  628, 
532,  9  Pac.  738  (dis.  op.  by  Thornton,  J.). 

18.  Sane — Mnst  be  ccrtala. — An  uncer- 
tain verdict  will  not  support  Judgment  upon 
appeal. — DIggs  V.  Porteus,  6  CaL  Unrep.  76S, 
33  Pac.  447. 

19.  Sane— Where  co»plalat  seta  oat  two 
eleatcBts  of  duo  ace. — ^Where  a  complaint 
sets  out  two  elements  of  damage,  one  for 
failure  to  issue  stock  to  plaintiff,  the  other 
for  failure  to  employ  him  at  a  certain  stipu- 
lated salary  for  an  agreed  length  of  time, 
and  the  Jury  returned  a  general  verdict  in 
a  sum  equal  to  one  of  the  amounts  sued  for, 
it  can  not  be  said  from  the  face  of  the  ver- 
dict whether  It  is  based  on  only  one  or  both 


of  these  Items.  The  fact  that  the  total  sum 
awarded  was  equal  to  the  claim  for  nonde- 
livery of  the  stock  alone  does  not  Justify 
an  inference  that  the  damages  were  fixed 
with  reference  to  this  Item  alone. — Peek  v. 
Steinberg,  163  Cal.  127,  124  Pac.  834.  836. 

20.  In  such  a  case,  the  Jury  is  not  bound 
to  find  that  the  plaintiff  was  entitled  to  the 
full  amount  claimed  In  his  behalf,  and  the 
verdict  is  entirely  consistent  with  the  view 
that  something  less  than  the  amount 
claimed  for  failure  to  issue  the  stock  to  the 
plaintiff  was  allowed  on  this  account,  and 
the  balance  for  failure  to  carry  out  the  con- 
tract of  employment. — Peek  v.  Steinberg, 
16S  CaL  127.  124  Pac.  834,  835. 

21.  once  of  trial  Jury.:-!!  to  llnd  by  tkeir 
▼crdlct,  whether  general  or  special,  the 
facts  In  issue  between  the  parties;  with 
the  legal  effect  of  those  facts,  as  resulting 
in  Judgment  in  favor  of  one  party  or  the 
other,  they  have  no  concern  whatever. — 
Fltspa trick  t.  Hlmmelmann,  48  CaL  688, 
58». 

Si>  Ofejcetlim  to  form  of  <a*etloMs  Tlie 
of  reservatfoK. — Objections  to  phraseology 

of  question  In  special  verdict  must  be  made 
at  the  time  of  their  submission  to  the  Jury; 
and  unless  exceptions  to  rulings  thereon 
are  reserved  such  objections  can  not  be 
considered  on  appeal. — Napa  Valley  Packing 
Co.  V.  San  Francisco  Relief  &  Red  Cross 
Funds,  16  Cal.  App.  469,  118  Pac.  469. 

28.  Practice  in  this  state — When  special 
verdict  Is  desired  Is  to  cause  to  be  prepared 
and  submitted  to  Jury  special  Issues  In  form 
of  questions,  and  it  would  seem  that  this 
practice  is  recognised  by  legislature  by 
words  "Issues  submitted  to  them  by  court." 
— ^In  matter  of  Sanderson,  74  CaL  188,  808, 
16  Pac  768. 

M.  4lvcstlonB  of  fact  propoaaded  to  aad 
aaswered  by  Jary-^Kiwt  be  nitlaiBte  faet« 

to  be  found,  and  must  cover  issues  growing 
out  of  contest,  and  together  they  form 
special  verdict. — ^In  matter  of  Kelthley,  184 
CaL  9.  11,  66  Paa  6. 

as.    Special  fladlags  of  jKry  —  Conatm- 

tlonw^Where  in  an  action  by  an  attorney  to 
recover  for  services  rendered  to  the  defend- 
ant In  and  about  the  prosecution  of  a  cer- 
tain action.  It  Is  found  in  answer  to  a  spe- 
cial Interrogatory  submitted  to  the  Jury, 
that  the  plaintiff  was  to  charge  a  reason- 
able fee  only  and  that  it  should  be  left  to 
the  defendant  to  fix  the  amount  thereof,  an 
answer  to  a  further  Interrogatory  that  the 
defendant  in  flxlng  such  fee  did  not  "act  In 
good  faith,  and  upon  and  after  full  con- 
sideration, and  on  advice  of  those  persons 
whom  he  had  a  right  to  believe  and  expect 
were  qualified  to  advise  him  In  said  mat- 
ter," is  not  subject  to  the  interpretation 
that  the  defendant  In  fixing  the  fee  did  not 
act  in  good  faith.  In  that  he  did  not  seek 
the  counsel  of  qualified  advisers,  but  is  to 
be  Interpreted  as  an  unqualified  finding  that 
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In  flxins  the  fee  the  defendant  acted  In  bad 
faith. — Foster  v.  Touag,  172  Cal.  317,  15S 
Pac.  476. 

as.  Same — Wklch  4o  not  dliipoae  oC  all 
iMtaes  !■  ««■«,  for  Instance,  defense  of  pay- 
ment and  the  like.  Is  not  special  verdict.  It 
Is  special  finding,  regularly  to  be  accom- 
panied by  general  verdict.  Not  so  accom- 
panied. It  Is  of  no  legal  eSect,  and  no 
Judgment,  except  by  consent  of  litigants, 
could  be  entered  on  it.  Zt  was  nnllity  to 
which  no  valldltjr  oonld  be  Imputed.— Mont- 
gomery  v.  Sayrs,  S  CaL  Unrep.  S6S,  S6  Fao. 
SBS. 

ST.  Comparct  Montgomery  t.  Sayre,  91 
Cal.  lOS,  210,  XT  Pac.  648. 

as.  special  TmAlet-^ast  tacts  «x. 
prculy  u4  BpccUlly*  not  generally  or  im- 
pliedly. It  must  present  facta  so.  distlncily 
as  to  refer  court  clearly  to  auesttons  of  law 
arising  upon  them. — ^Breese  t.  Doyle,  19 
Cal.  101,  106. 

As  to  special  TsvAtct,  scnerallyt  see,  post, 
I  626  and  note. 

S*.  Sa—c  'Must  pass  an  all  laauea  br 
presenting  conclusions  of  facts  bearing  on 
all. — In  matter  of  Sanderson,  74  Cal.  199, 
»8.  16  Pac.  763. 

SO.  SaMe— Nature  of— Flndiag  of  fact^ 

Finding  of  Jury  held  to  be  a  special  verdict 
under  the  provisions  of  this  section. — Napa 
Valley  Packing  Co.  v,  San  Francisco  Relief 
&  Red  Cross  Funds,  16  Cal.  App.  465.  118 
Pac.  469.  Citing  Plyer  v.  Pacific  etc.  Ce- 
ment Co.,  162  Cal.  126,  92  Pac.  66,  and  Wll- 


Ilams  V.  San  Francisco  ate.  Ry.  Co.,  6  Cal. 
App.  716,  93  Pac  122. 

SI.  Saaa— 4|a«BtloK  of  tact  mmM.  mot  of 
law* — special  verdict  or  finding  must  be 
as  to  a  question  of  fact  and  not  of  law. — 
Napa  Valley  Packing  Co.  T.  San  Francisco 
Relief  &  Red  Cross  Funds,  16  Cal.  App.  461, 
468,  118  Pac.  469. 

SS.    BatailBStoa  of  apcetal  Isanca* — ^It  is 

not  error  to  refuse  to  submit  a  special  is- 
sue to  the  jury  where  it  Is  fully  covered  by 
another  special  Issue  already  submitted  to 
them. — Dlehl  v.  Swett- Davenport  Co.,  14 
Cal.  App.  601,  112  Pac.  661. 

as.    TeraM  aad  *<deeiBlaa*^-^re 

oppositloaal,  what  is  predicated  of  one  Is 
also  of  the  other.  Verdict  Is  decision  *of 
Jury  reported  to  court  on  matters  lawfully 
submitted  to  them  In  course  of  trial  of 
cause.  It  may  be  of  two  kinds — general  and 
special.  It  Is  general  when  It  finds  facts 
and  law.  It  Is  special  when  It  finds  facts 
only,  leaving  law  applicable  to  them  to  be 
decided  by  courL — Simmons  t.  Hamilton, 
66  Cal.  493,  496. 

84.  Verdict  agalaat  oae  of  tbrce  dcfead- 
aata  and  In  favor  of  another,  bnt  omitting 
all  reference  to  -third,  can  not  be  reversed 
at  Instance  of  defendant  against  whom 
Judgment  was  rendered  where  record  shows 
verdict  properly  omitted  reference  to  him, 
he  having  defaulted  and  there  being  no 
l^sue  as  to  him. — Oolden  Gate  M.  &  M.  Co. 
V.  Joshua  Hendy  M.  Wks.,  82  CaL  184,  186. 
28  Pac.  45. 


§626.  WHEN  A  aZNERAL  OB  SPECIAL  VERDICT  MAY  BE  REN- 
DERED. In  an  action  for  the  recovery  of  money  only,  or  specific  real  property, 
the  jnry,  in  their  discretion,  may  render  a  general  or  special  verdict.  In  all 
other  cases  the  court  may  direct  the  jury  to  find  a  special  verdict  in  writing, 
upon  all,  or  any  of  the  issues,  and  in  all  cases  may  instruct  them,  if  they  render 
a  general  verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The  special  verdict  or  find- 
ing must  be  filed  with  the  clerk  and  entered  upon  the  minutes.  Where  a  spe- 
cial finding  of  facts  is  inconsistent  with  the  general  verdict,  the  former  controls 
the  latter,  and  the  court  must  give  judgment  accordingly. 

History:  Enacted  March  11,  1872,  re-enactment  of  {175  of  Practice 
Act  as  amended  In  1854;  amendment  approved  March  6,  1905,  Stats, 
and  Amdts.  1905,  p.  56;  March  6,  1909,  Stats,  and  Amdts.  1909,  p.  193. 


BENDERING  VERDICT— SPECIAL  VEB- 
DICT— SPECIAL  ISSUES. 

1.  AU  questions  of  faet  raised  bj  plead- 

ings. 

2.  Charging  jury  —  Bringing  in  general 

verdict  and  special  findings,  that 
they  should  make  them  harmonise. 

8.  Construction  of  section — Amendment 
of  1909. 

4.  Same— Same — Conditional  request. 
5,6.  3ame~3aaie — Effect  of. 


IBM 


7.  Same — Same  —  Interrogatories  not  re- 

quired to  be  categorical  in  form. 

8.  Same — Some — Special  verdict  upon  re- 

quest. 

9.  Same — Same — Submission  of  interrog- 

atories to  opposing  counsel. 

10.  Same — Same — Sufficiency  of  request 

11.  Same — Amendment  of  1909. 

12, 13.  Same — Test  as  to  interrogatories. 
14.  Court  —  Can  not  give  judgment  om- 
trary  to  general  verdict. 
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15.  Same — ^DiBoliaTges  fonetioiw  of  juiy  m 

passing  upon  facts. 

16.  Same — Erred  in  withdrawing  speoial 

iasueB  from  consideration  of  joxy, 
wlien. 

17.  Same — May  submit  special  issues. 

18.  Definition — Meaning  of  term  "spedal 

verdict, "  as  herein  nsed. 

19.  Same — Scope  of  pbnse. 

20.  Direct  answer. 

21,22.  Discretion  of  court — As  to  submitting 
special  queBtioiiB — la  action  for  re- 
covery of  money  only. 

23.  Same — Material  faets^ 

24.  Same — Party  failing  to  make  his  proof. 

25.  Same — Bequest  of  defendant  that  spe- 

cial issues  be  submitted. 
26,  27.  Same — Submission  of  special  flni^ingt 
to  jury. 

28.  Same — When  issues  not  complicated. 
29,  30.  Effect  of  general  verdict. 

31.  Evidentiary  matter — And  not  ultimate 

facts,  being  called  for. 

32.  Exceptions  to  account  of  executor — ^Do 

not  create  issues  of  fact  joined. 

33.  Failure  to  object  to  return  of  special 

findings. 

34.  Finding  of  jury — ^Being  susceptible  of 

two  interpretations. 

35.  Findings  on  special  iraues — Which  ex- 

pressly negative  all  negligenoe. 
30.  Framing  interrogatories. 

37.  Framing  and  settling  material  iflsneB 

of  fact. 

38.  FUvolom  and  immaterial  qnestldns. 

39.  General  finding  —  In  favor  of  defen* 

dants — Equivalent  to  what. 

40.  Oeneral  purpose  of  special  verdict. 
41, 42.  General  verdict — Is  controlling. 

43.  Same — ^Is  not  overcome  by  special  find- 

ing. 

44.  Same  —  Or  judgment,  operates  as  an 

estoppel. 

45.  Immaterial  error. 

46-  48.  Inconsistent  general  and  special  ver- 
dicts. 

49.  Issues  of  fact — Other  than  those  aris- 

ing on  contest  of  will. 

50.  Same — Submitted,  should  be. 

51.  Judgment — According  to  special  ver- 

dict. 

52.  Jury  has  discretion — To  find  general 

or  special  verdict. 

53.  Leading  and  suggestive  special  inter- 

rogatories. 

64.  Same — Leading  special  interrogatories 
may  be  propounded. 
55,  56.  Mandatory  provisions. 

57.  Materiality  of  issue. 

58.  Necessity  of  special  issnes  —  Compli- 

cated causes. 


-<N  GBNiSBAL.  • 

59.  Objections  to  instmctions  by  plaintiff 
— ^Need  not  be  specially  noticed. 

60.  Party  submitting  question  to  jury — la 
bound  by  answer. 

61.  Presumption — In  support  of  judgment. 

62.  Presumptions  of  law — May  be  indulged 
in. 

63.  Provisions  as  to  instruction — ^To  find  on 

fact. 

64.  Befusal  of  court — To  compel  jury  to 

make  further  answers. 

65.  Same  —  To  present  special  interroga- 

tories— Not  error,  when. 

66.  Same — To  rec^uire  jury  to  answer  ma- 

terial questions. 

67.  Same  —  To  submit  questions  of  &et 

within  issues. 

68.  Bendition  of  verdict — Is  sometimea  dif- 

ferent from  filing. 

69.  Bole  is  that  enough  must  be  found  by 

spedal  verdict 

70.  Spedal  interrosatories — Submitted  to 

jury,  should  be  carefully  drawn. 

71.  Same — Which  relate  to  issues  on  which 

cause  turns. 

72.  Special  issues — Discretion  of  court. 
78.  Same — Submitted  to  jury — Not  includ- 
ing an  issue  made  by  pleadings. 

74.  Special  verdict — Upoji  a  single  point 
may  often  determine  whole  cause. 

76.  Same  —  When  not  inconsistent  with 
general  verdict. 

76.  Special  "verdicts"  and  "findings"— 

"Questions"  and  "issues"  of  fact. 

77.  Sufficiency   of   verdict  —  To  support 

judgment. 

78.  Support  of  general  verdict. 

79.  Verdict   of  ' '  nominal   damages ' '  to 

plaintiff  —  Will  not  be  set  aside, 
when. 

80.  Whether  plaintiff  was  a  corporation  or 

not — Was   properly   submitted  to 
jury. 

81.  Withdrawal  of  speoial  questions  of  fact 

— After  their  subminion. 

82.  Wording  of  special  question  of  fact. 

Am  to  »p«cial  verdlet«  see,  also,  ante,  S  624, 
note  pars.  28-Sl. 

1.    All  qvestloaa  of  tmct  ralaed  hj  plrad- 

Imgm  and  necessary  to  determination  of  case 
should  be  included  In  special  Issues  sub- 
mitted to  Jury,  and  they  should  be  sep- 
arately and  distinctly  stated. — Phcenit  v. 
Fletcher,  S3  Cal.  481,  48S. 

a.  Ckarfflnir  Jtiry  — BrlBclas  b>  ceacnl 
Tcrdlet  SBd  apeclal  fladlHca,  tkat  they  should 
■ulM  them  banioslM.  and  sending  them 
out  for  that  purpose,  la  reversible  error  un- 
der statute  authorising  court  to  correct 
verdict  only  where  defective  In  form. — 
Southwestern  M,  R.  Co.  v.  Kennedy,  8  Kan. 
App.  490.  68  Pac.  616. 

As  to  iMtmetiOH  o{  Jury,  see,  ante,  |  60S  ' 
and  note. 
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5.  Conatracfloa  of  ■rrfl«n  iftMitninwt 

•f  1906> — Is  to  bs  liberally  construed  and 
applied;  but  must  be  enforced  by  the  courti 
without  regard  to  the  supposed  Inconven- 
iences that  are  supposed  to  flow  from  such 
enforcement. — Plyer  v.  Paclflc  Portland  Ce- 
ment Co.,  162  Cal.  131.  92  Pao.  6$. 

4.    Same  —  Snmc —- Conditional  rcqnest. — 

The  court  should  make  It  plain,  In  Klvinsr 
ItB  direction  to  the  Jury,  that  special  flnd- 
In^a  upon  particular  questions  of  fact  are 
not  required  unless  they  have  agreed  upon 
a  general  verdict,  but  the  failure  of  tha 
party  asking  special  findings  to  maice  hla 
request  thus  conditional  la  not  ground  for 
its  dental. — Plyer  v.  Pacific  Portland  Ce- 
ment Co.,  1S2  Cal.  112,  92  Pac.  56. 

8.  Same— 8a»»-.^itect  of.^HeM  to  be 
that,  upon  the  proper  request  of  either 
party  to  an  action  the  court  must  direct 
the  Jury,  If  they  return  a  general  verdict, 
to  give  answers  to  any  material  question, 
or  qneatlonn  of  fact,  which  will,  enable  the 
court,  in  the  exercise  of  its  proper  function, 
to  apply  the  law  to  the  real  facts  of  the 
case  as  they  have  been  actually  found,  in- 
stead of  recording  a  Judgment  wholly  un- 
supported by  the  tacts. — ^Plyer  v.  Pacific 
Portland  Cement  Co.,  1S2  Cal.  ISl,  92  Pac. 
66. 

6.  Angellott!,.  J.,  dissenting.  Is  of  the 
opinion  that,  while  conceding  it  to  be  the 
duty  of  the  court  to  construe  the  provision 
liberally  with  a  view  to  accomplishing  the 
object  of  Its  enactment.  It  should  not  be 
construed  so  as  to  deprive  the  trial  court 
of  the  power  to  refuse  Interrogatories 
which,  under  the  circumstances,  may  be 
misleading  or  confusing,  such  as  certain 
Interrogatories  allowed  In  this  case;  and 
that,  so  far  aa  the  opinion  of  the  court  dis- 
agrees with  or  is  inconsistent  with  the  view 
expressed  as  to  these  interrogatories,  he 
believes  It  to  be  incorrect. — Flyer  v.  Paclflc 
Portland  Cement  Co.,  152  Cal.  187,  92  Pac 
56. 

T.  Same — Same — ^Interrogatories  not  re- 
paired to  be  categorical  In  form. — The  in- 
terrogatories are  not  required  to  be  so 
framed  as  that  the  Jury  may  answer  the 
same  by  simply  "yes"  or  "no."  The  omis- 
sion of  this  requirement  evinces  an  inten- 
tion to  leave  something  to  the  discretion  of 
the  court;  but  the  court  should  refuse  to 
allow  a  confusing  and  unmeaning  question. 
Just  aa  it  should  refuse  an  unmeaning  and 
confusing  instruction. — Plyer  v.  Paclflc  Port- 
land Cement  Co.,  162  Cal.  1S6.  92  Pac.  66. 

8.  Same— Same— SRedal  verdict  upon  ve- 
qacvt  of  either  party  to  the  action  was  es- 
sential under  this  amendment. — California 
Wine  Assoc.  v.  Commercial  Union  Fire  Ins. 
Co.  of  New  York,  169  Cal.  62,  112  Pac.  868. 

Sanae— Same— SvbmlMlon  of  Interroga- 
tories to  opposing  connsel. — There  Is  no  re- 
quirement, express  or  implied,  In  our  law 
that  the  Interrogatories  shall  be  submitted 
to  opposing  counsel,  any  more  than  that  a 


request  for  a  special  Instruction  shall  be  so 
submitted;  but  the  court  may  do  so  before 
making  its  ruling,  if  it  appears  desirable. 
— ^Plyer  v.  Pacific  Portland  Cement  Co.,  152 
CaL  186.  »  Pac.  S6. 

10.  Same— Same— Snflelency  of  re«ncst. 

—Whether  the  party  presenting  the  request 
has  a  right  to  demand  the  submission  of 
the  questions  or  Issues  of  fact  to  the  Jury 
In  the  form  presented  depends  upon  two 
conditions:  1.  Is  the  question  so  framed 
as  to  admit  of  a  plain  and  direct  answer? 
and  2.  Would  an  answer  favorable  to  the 
party  preferring  the  request  be  Inconsistent 
with  a  general  verdict  for  his  adversary? 
If  these  conditions  are  satisfied,  the  request 
should  be  granted  by  the  eourt.  whether 
an  Issue  is  called  a  question  of  fact  or  a 
question  of  fact  an  issue,  or  whether  the  re- 
quest relates  to  one  or  several  questions 
or  Issues,  or  to  one  or  more  of  each  kind, 
with  the  qualification  that  the  court  Is  not 
required  to  repeat  the  same  question  In 
different  forms. — Plyer  t.  Paclflc  Portland 
Cement  Co.,  162  Cal.  134,  98  Pac.  66. 

11.  Same— Amendment  of  1809. — Though 
since  the  amendment  of  1909  to  this  sec- 
tion It  Is  discretionary  whether  the  court 
shall  submit  special  issues  to  the  Jury 
In  certain  cases;  and  though  prior  there- 
to, under  the  amendment  of  1906,  it  was 
compulsory  upon  the  court  to  submit  such 
special  Issues  as  would  have  the  effect 
to  test  the  validity  of  the  general  verdict.  It 
Is  the  general  rule  whether  special  Issues 
are  discretionary  or  compulsory,  that  It  Is 
the  duty  of  the  court  to  require  such  an- 
swers as  win  support  the  general  verdict, 
or.  If  not  made,  to  reject  that  verdict.  But 
when  distinct  Issues  are  made,  although  the 
special  findings  upon  one  of  them  may  not 
support  the  general  verdict,  it  must  never- 
theless stand,  if  the  special  findings  upon 
another  distinct  Issue  will  support  It. — 
O'Connell  v.  United  Railroads,  19  Cal.  App. 
36,  iS,  67,  124  Pac.  1022. 

12.  Same— Test   aa   to  iBtemwatorles.— 

The  test  whether  or  not  a  special  interroga- 
tory shall  be  submitted  to  the  Jury  depends 
upon  two  conditions:  1.  is  the  question  so 
framed  as  to  admit  of  a  plain  and  direct 
answer?  and  2.  Would  an  answer  favor- 
able to  the  party  preferring  the  request  be 
inconsistent  with  the  general  verdict  for 
his  adversary?  It  either  of  these  queries 
can  be  answered  in  the  negative,  the  court 
Is  Justified  in  refusing  to  submit  the  issue. 
—Pigeon  V.  Fuller,  156  Cal.  691,  697,  105  Pac. 
976. 

13.  Aa  this  section  read  and  was  Inter- 
preted prior  to  amendment,  special  findings 
were  not  the  special  verdict  of  the  common- 
law  practice  which  must  be  sulflclent  to 
support  a  Judgment,  but  their  primary  pur- 
pose was  to  determine  whether  the  general 
verdict  was  or  was  not  against  law.  They 
were  addressed  to  matters  relevant  to  the 
essential  Issues  Impliedly  found  by  the 
Jury  in  reaching  a  general  verdict  and  were 
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8iibl«ct  to  two  condltloni:  1.  Is  the  qu«a- 
tlon  so  framed  m  to  admit  of  a  plain  and 
direct  answer?  and  2.  Would  an  answer 
favorable  to  the  partjr  preferrlnB  the  re- 
quest be  inconsistent  with  a  ereneral  ver- 
dict for  his  adversary? — Fujlse  v.  Los 
Angeles  R.  Co.,  12  Cal.  App.  207,  214,  107 
Pac  317. 

14.  Court — Caa  aot  gin  JadKnent  eoa- 
trarr  to  cencral  verdict  except  in  slnerle  in- 
stances where  special  verdict  ia  Inconsistent 
with  general  verdict.  Finding  by  Jury  for 
plaintiff  in  lesser  sum  than  amount  claimed 
by  him  tinder  insurance  policy  is  not  proof 
of  fraud  such  as  would  make  general  ver- 
dict inconsistent  with  special  verdict.  — 
Obersteller  v.  Commercial  A.  Co.,  96  Cal. 
645.  648,  81  Pac.  687;  Portland  C.  Co.  v. 
Hurphy,  130  Cal.  64»,  662,  63  Pac.  70. 

IB.  Same— DIsebarKM  faaetlons  of  jary 
Im  puslBK  DpoB  faets,  besides  performing 
its  peculiar  and  appropriate  duty  of  decid- 
ing law  In  cases  where  jury  is  waived.  So 
far  as  it  acts  as  jury.  It  is  subject  to  same 
rules  and  entitled  to  same  privileges  with 
esceptioQ  of  mode  of  rendering  its  decision. 
It  must  in  all  cases  find  the  facts — In  other 
words.  Its  verdict  must  In  all  cases  be  spe- 
cial. It  has  not  discretion  in  this  particu- 
lar which  Is  allowed  in  some  actions  to 
Juries. — Breeze  v.  Doyle,  19  Cal.  101,  104. 

19.  Same — Erred  In  wIlhdrawlBC  special 
IMBM  from  cOBSlderatlon  of  Jury  and  ac- 
cepting general  verdict  rendered  in  favor 
of  plalntlfT  in  case  where  Jury  returned  spe- 
cial verdict  upon  issues  which  called  for 
Judgment  in  favor  of  defendant  and  at  the 
same  time  found  a  general  verdict  in  favor 
of  plaintiff,  and  upon  objection  of  Jury  to 
Judgment  going  for  defendant.  Jury  was 
sent  out  for  further  deliberation  and  sub- 
sequently reported  to  court  that  while  it 
adhered  to  its  general  verdict  in  favor  of 
plaintiff,  it  was  unable  to  render  any  ver- 
dict upon  special  Issues.  —  Fitzpatrick  v. 
Himmelmasn,  48  Cal.  688.  689. 

IT.    Saie  —May  sabmit  special  lunes. — ■ 

The  court  may  on  its  own  motion,  and  with- 
out the  request  of  either  party,  submit 
special  issues  to  the  Jury,  —  Wiencke  v. 
BIbby.  IS  Cal.  App.  60.  113  Pac.  87$. 

18.  Dcflaltloa— Hcanlag  of  term  *%peelal 
verdlet,**  mm  herelM  naed. — Term  not  used  in 
common-law  sense.  Its  function  being,  not  a 
finding  upon  a  material  Issue,  as  a  means 
of  determining  what  Judgment  shall  be 
entered,  but  a  finding  upon  one  or  more 
particular  Issues  or  questions  of  fact,  pri- 
marily and  principally  for  the  purpose  of 
determining  whether  the  general  verdict  Is 
or  Is  not  against  law. — Flyer  v.  Pacific  Port- 
land Cement  Co.,  162  Cal.  134,  92  Pac,  66. 

See  par.  76,  this  note. 

19.  Saae  —  Scope  of  phrase. — A  special 
verdict  as  here  understood  is  not  the  spe- 
cial verdict  of  the  common  law,  viz.,  a  find- 
ing upon  every  material  issue,  but  consists 
of  a  finding  upon  any  one  or  more  of  the 
issues  or  particular  questions  of  fact,  not 


for  the  purpose  of  determining  what  Judg- 
ment shall  be  entered,  but  primarily  and 
principally  for  the  purpose  of  determining 
whether  the  general  verdict  is  or  is  not 
against  law. — Napa  Valley  Packing  Co.  v. 
San  Francisco  Relief  &  Red  Cross  Funds,  16 
Cal.  App.  467,  118  Pac.  4«9. 

aOL  Direct  aaswcr^It  Is  duty  of  Jury 
to  answer  each  Interrogatory  by  direct  an- 
swer if  they  can  agree,  and  If  they  can  not 
agree  no  answer  should  be  given. — Winfleld 
Nat.  Bank  v.  McWilllams,  9  Okla.  493,  60 
Pac.  229. 

21.  DIscrctlOB  of  eenrt— As  to  sabmlttiag 
special  vtestiOMfl — In  aotloa  for  recovery  of 

money  only  it  Is  optional  with  court  to  sub- 
mit or  refuse  to  submit  particular  questions 
of  fact  to  Jury.  Exercise  of  power  and  ex- 
tent of  its  exercise  are  left  to  discretion 
of  court,  and  error  can  not  be  maintained 
without  at  least  a  dear  showing  of  abuse 
of  such  discretion. — Olmstead  v.  Dauphiny, 
104  Cal.  636,  641,  38  Pac.  605. 

Am  to    mandatorlBCM    of  provl»lan,  see 

pars.  55  and  56,  this  note. 

22.  There  Is  a  discretion  vested  In  the 
court  with  regard  to  submitting  special 
Issues.  If  the  issue  proposed  be  irrelevant, 
ambiguous,  or  unintelligible  or  a  repetition 
of  another  issue  it  is  proper  for  the  court 
to  exclude  It. — ^Miller  v.  Fireman's  Fund 
Ins.  Co.,  6  CaL  App.  S9S,  401.  92  Pac.  332. 

SS.  Same  —  Material  faets.  —  Party  has 
right  to  have  answer  returned  to  specific 
questions  as  to  material  facts  In  a  Jury 
trial,  and  a  denial  of  this  right  Is  error. 
What  la  a  material  fact  is  a  question  to  be 
determined  by  the  court. — City  of  Weir 
Herbert.  6  Kan.  App.  696,  51  Pac.  582. 

24.  Same  —  Party  falling  to  make  hi* 
proof,  request  tor  special  findings  of  Jury 
Is  properly  refused  by  the  court. — Solomon 
V.  Yrlsarrl,  9  N.  M.  480,  54  Pac.  762. 

25.  Same— Reqaest  of  defcadaat  that  spe- 
cial Issnce  be  submitted  to  Jury  was  ad- 
dressed to  discretion  of  court,  and  refusal 
of  court  to  grant  request  was  not  subject 
of  an  exception. — Smith  v.  Occidental  A  O. 
S.  Co.,  »9  Cal.  4«2.  472,  84  Pac.  84:  Schultz 
v.  McLean.  109  Cal.  437.  444.  42  Pac.  567; 
George  v.  Los  Angeles  R.  Co..  126  Cal.  367, 
365.  77  Am.  St.  Rep.  184,  46  L.  R.  A.  829, 
58  Pac.  819. 

26.  Sam^— SubmlMloB  of  special  llBdIngs 
tn  Jnry  is  Within  discretion  of  trial  court, 
and  a  refusal  to  submit  special  findings 
Is  not  error. — Center  v.  Conglomerate  M, 

Co..  23  Utah  165,  64  Pac.  362. 

27.  Submitting  special  Interrogatories  to 
the  Jury  is  entirely  discretionary  with  the 
trial  court.— Walker  T.  HcNelll,  17  Wash. 
682,  60  Pac.  SIS. 

38.    Sam^-WhCB  Issnea  not  complicated. 

— Refusing  to  submit  special  interrogato- 
ries in  a  cause  Is  no  abuse  of  discretion, 
— GifTen  V.  City  of  Lewiston.  «  Idaho  2S1,  SS 
Pac.  545. 
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29.  BUICfrt  of  ccacnil  verdict* — A  com- 
plaint that  the  court  reveried  the  require- 
ments of  this  section  (as  it  existed  at  the 
time  of  the  trial)  by  requiring  answers  to 
the  special  Issues  whether  the  Jury  found  a 
general  verdict  or  not  la  Immaterial,  and 
the  error  harmless  where  the  Jury  found  a 
greneral  verdict  and  alao  answered  the  spe- 
cial Interrosratories.  —  Law  v.  Northern 
Aaaur.  Co.,  165  Cal.  394,  132  Pac.  6»0. 

30.  Where  a  verdict  Is  general  In  its 
terms,  and  consequently  covers  every  issue 
in  the  case.  It  must  be  upheld  If  It  finds 
support  In  the  evidence  adduced  upon  the 
whole  cose. — Merrill  Kohlberr,  29  Cal. 
App.  182,  ISE  Pao.  SZ4. 

SI.  BvldentlaiT  matter — Ab<  not  ultl- 
MiMe  tacts.  helBv  called  Cor  by  special  In- 
terrogatories, they  are  properly  refused. 
—Riley      Wolfley,  60  Kan.  8BB,  5S  Pac.  461. 

SS.  Bsecptlawi  to  aecoDBt  of  execBtor— 
Do  not  create  iasnes  of  fact  Joined,  In  a 

contest  of  auch  account,  such  aa  must  be 
submitted  to  jury  on  demand  of  party  In 
Intereat. — In  matter  of  Sanderson.  74  Cal. 
199,  209,  16  Pac  7S3. 

33.  Failure  to  object  to  retnrn  of  special 
flndfuKs  of  fact  and  to  permit  Jury  to  be 
discharged  without  apeciflcally  anawering 
Inquiries,  which  they  had  neglected  or  failed 
to  answer  or  had  overlooked,  la  waiver  of 
right  to  an  anawer,  and  It  Is  too  late  to 
object  to  It  after  Jury  Is  discharged. — City 
of  Guthrie  T.  Thistle,  6  Okla.  617.  49  Pac. 
lOOS. 

34.  FlBdiac  of  Jory — ^Bolag  mseeptlUe 
or  two  laterpretatloas,  court  will,  if  pos- 
alble,  adopt  the  one  which  will  harmonize 
them  and  sustain  the  general  verdict. — Mac- 
Elree  v.  Wolfersberger,  69  Kan.  146.  62  Pac 
69. 

35.  Pladlngs  on  special  Issoea — Which 
expressly  aesatlve  all  neglUrencc  on  part 
of  any  person  at  time  of  accident  and  ex- 
onerates defendant  railroad  from  any  want 
of  care  In  selecting  Its  employees,  leaves 
nothing  to  warrant  general  verdict  tor 
plaintiff  for  damages  for  Injuries  received. 
Vaughn  V.  California  Can.  R.  Co.,  81  Cal. 
18,  23,  28  Pac  216. 

34.  naadas  iBtenogatozlee.^ — In  framing 
special  Interrogatories  the  court  In  the  In- 
terest of  simplicity  should  prevent  the  poa- 
nlblllty  of  long,  argumentative  and  possibly 
Irresponsive  answers,  and  this  may  some* 
times  be  done  by  framing  the  questions  ho 
that  they  may  be  answered  "yes"  or  "no." 
— Law  V.  Northern  Assur.  Co.,  166  Cal.  894, 
132  Pac.  690. 

37.  FrnmlBf  aad  settling  material  issues 
Of  fact  before  proceeding  to  submit  case 
to  Jury  Is  proper,  and  court  Itself  may  direct 
special  issues  to  be  prepared  and  submit- 
ted to  Jury,  and  matter  of  time  Is  Imma- 
terial, except  that  for  greater  certainty  and 
convenience  it  would  serve  the  ends  of 
Justice  that  particular  issues  upon  which 
verdict  is  to  be  so  rendered  should  be  sub- 


mitted and  settled  before  trial  rather  than 
after. — Smith  v.  Rowe,  4  Cal.  6,  8. 

As  to  spedai  isanea  being  SBkaUtted  after 
argnmcnt  aad  after  glviac  iHatraetloan  to 
lory,  see  par.  80,  this  note. 

as,  PrlToloaa  and  imssaterlal  vncatioaa 
which  run  to  minor  and  subdivided  facta 
Into  which  principal  fact  may  be  resolved 
and  which  can  not  be  fully  and  fairly  an- 
swered without  confualng  Jury,  It  la  duty 
of  trial  court  to  refuse  to  submit  them. — 
Burr  V.  Honeywell,  6  Kan.  App.  788,  61  Pac. 
285. 

39.  General  flndiniE — In  favor  of  defend- 
ants— Bqalvalent  to  finding  that  alleged 
agency  did  not  eziat.  In  action  where  ques- 
tion arose  whether  there  was  an  agency  on 
part  of  plaintifF  In  transaction  whl^  de- 
fendants set  up  aa  releasing  them  from 
liability  to  plaintiff,  and  It  was  the  sub- 
stantial Isaue. — ^ITrayer  v.  Holtom.  8  Kan. 
App.  718,  64  Pac  918. 

40.  General  purpose  of  spcelal  verdict. 
— la  to  teat  the  validity  of  the  general 
verdict,  by  ascertaining  whether  or  not  It 
may  have  been  the  result  of  a  mlaappilca- 
tlon  of  the  law  to  actual  flndinga  in  mate- 
rial conflict  with  the  findings  which  in  their 
absence  would  be  implied  from  the  general 
verdict. — Plyer  v.  Padflc  Portland  Cement 
Co..  152  Cal.  ISO,  92  Pac.  6«. 

41.  General  verdict— Is  eontroIliaK. — Un- 
less the  special  verdict  la  absolutely  Irrec- 
oncilable with  the  general  verdict  which 
determines  all  Issues  In  favor  of  a  party 

where  there  la  evidence  to  support  it,  the 
latter  must  control. — Antonfan  v.  Southern 
Pac.  Co.,  9  Cal.  App.  71S,  732,  100  Pac.  877. 

As  to  ape^l  verdict  aapporttes  ■encral 
verdict,  see  par.  78,  this  note. 

42.  Where  the  general  verdict  gave  the 
Items    constituting    the    damage    and  the 

special  verdict  purported  to  and  did  give 
the  amount  for  "all  the  detriment"  or 
damages  caused  by  defendant  to  plaintiff, 
the  latter  being  the  exact  sum  of  the  Items 
mentioned  In  the  general  verdict.  It  can 
not  be  said  there  was  conllict  or  incon- 
sistency between  the  two  verdicts;  one  gave 
the  Items,  the  other  the  amount  of  those 
Items,  so  that  the  special  verdict  would 
control  the  general,  and  where  it  appears 
that  certain  improper  items  were  included 
as  shown  by  the  specified  itema  in  the  gen- 
eral verdict,  the  Judgment  must  be  modified 
to  that  extent. — Irrgang  v.  Ott,  9  Cal.  App. 
440,  445,  99  Pac.  628. 

43.  Same—Is  not  overcome  by  special 
dndlag  unless  such  special  finding  be  upon 
a  substantial,  material  Issue  and  inconsist- 
ent with  such  general  verdict. — City  of  To- 
peka  V.  Noble,  9  Kan.  App.  171,  68  Pac.  1016. 

44.  Sane— Or  Jadgmcat.  opcratca  aa  aa 
estoppel  as  to  such  mattera  aa  were  neces- 
sarily considered  and  determined,  but  it  is 
never  conclusive  upon  Immaterial  or  col- 
lateral Issues. — Chapman  v,  Hughes  (Ca  I. 
Sept  7,  1899),  68  Pac.  298. 
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4B.  Immaterial  error. — Where  a.  special 
Issue  has  been  griven  to  the  jury,  a  failure 
to  answer  It  will  not  be  deemed  prejudicial, 
if  an  answer  would  not  be  favorable  to  the 
party  regueatln^  it  or  be  Inconsistent  with 
the  Reneral  verdict  for  his  adversary. — 
Pigeon  V.  Fuller,  1S6  Cal.  691.  6»7,  lOB  Pac. 
97fi. 

46.  IneonKlstcBl  cenerai  and  spedal  vct« 
diet*. — In  an  action  for  groods  sold  and  de- 
livered to  defendants  other  than  defendant 
corporation  at  the  special  instance  and  re< 
quest  of  the  former,  with  the  usual  al- 
lesatlons  as  to  promise  of  payment  and 
assumption  of  obligation  and  liability  by 
the  latter  a  special  verdict  of  "no"  In  an- 
swer to  question,  "Did  the  plaintiff  sell 
and  dellvsr  the  goods  ...  to  the  original 
defendants  other  than"  defendant  corpora- 
tion? held  Inconsistent  with  general  ver- 
dict against  the  defendant  corporation,  and 
that  a  Judgment  should  have  been  rendered 
In  favor  of  such  defendant  corporation. — 
Napa  Valley  Packing  Co.  v.  San  Francisco 
Relief  &  Red  Cross  Funds,  16  Cal.  App.  465, 
118  Pao.  46S. 

47.  A  general  verdict  for  the  plaintifT  Is 
inconsistent  with  a  special  verdict  that  a 
tenant  was  not  -  In  possession  under  the 
lease  for  one  year  at  a  monthly  rental,  in 
an  action  for  damages,  or  misrepresenta- 
tion that  a  lease  created  &  tenancy  from 
month  to  month  at  a  monthly  rental,  but  In 
truth  Created  a  tenancy  for  one  year  at  a 
monthly  rental. — ^Dl  Vecchlo  v.  Lucbslnger. 
12  Cal.  App.  219,  221.  222,  lOT  Pac.  S15. 

49.  The  court  should  not  strain  the  lan- 
guage of  a  findings  In  a  verdict  to  make 
out  a  ease  of  conflict.  If  possible  and  it 
can  reasonably  be  done  they  should  be  so 
construed  nt  res  magls  valeat  quam  pereat 
— 1.  e..  that  the  end  may  be  promoted 
rather  than  destroyed. — Antonlan  v.  South- 
em  Pac  Co.,  »  Cal.  App.  718,  781.  1«0  Pac. 
877. 

4B,  bMmca  of  fact— Other  than  thoae  aris- 
lay  eOBtcat  of  wUl,  even  conceding  that 
there  are  any  such  issues,  which,  on  de- 
mand, must  be  submitted  to  Jury  In  con- 
formity to  requirements  of  code  as  to  such 
contests,  must  at  least  be  of  same  kind  as 
those  Joined  In  contests  of  wills. — In  matter 
of  Sanderson.  74  Cal.  189,  209,  15  Pac.  758. 

09.  Sane — Snbmltted,  ehonld  be  such  that 
verdict  thereon  would  be  determinative  of 
an  order  or  Judgment  to  be  entered  by 
court,  and  not  merely  determinative  of 
subordinate  facta  which  may  be  considered 
by  court  la  connection  with  other  facts  In 
making  Its  order  or  Judgment. — In  matter  of 
Sanderson.  74  Cal.  199,  209,  IK  Pac.  7S3. 

n.  JndgmeBt— Aeeordlag  to  special  ver- 
dict,— Jury  returning  general  and  special 
verdict,  one  must  be  consistent  with  the 
other,  for  special  verdict  controls  general 
verdict;  and  If  It  appears  to  court  that  Jury 
have,  by  their  general  vsrdlct,  drawn  a 


conclusion  not  warranted  by  law.  the  court 
should  disregard  It  and  order  Judgment  ac- 
cording to  special  verdict. — Simmons  v. 
Hamilton,  56  Cal.  493,  496. 

02.    Jary  has  dlaerctloa— To  flad  a 
eral  or  a  special  verdict  In  an  action  for 
the  t'ecovery  of  money  only. — Shaw  L.  Co. 
V.  Manville,  4  Idaho  369,  39  Pac.  659. 

B8.    Leading  and  saggeetlvc  special 
tcrrosatorim  are  properly  refused. — Riley 
V.  Wolfley,  60  -Kan.  856.  55  Pac.  461. 

M.  Same — Leading  Mpeclal  laterrogato- 
rlea  nay  be  propounded  to  the  Jury. — Den- 
ver *  R.  a.  R  Co.  V.  Slpes,  26  Colo.  17,  65 
Pac  1098. 

55.  Mandatory  provlaton. — A  party  has  a 
statutory  right  to  have  such  questions  as 
are  authorised  by  this  section  answered  by 
the  Jury,  and  to  permit  them  to  be  evaded 
is  to  deprive  the  party  of  such  right, — 
Laraen  v.  X,eonardt,  8  Cal.  App.  226,  228,  96 
Pac.  S9S. 

As  to  dioeretlOB  of  coart  la  sabanisslOB  of 
■pedal  isanea,  see  pars.  21,  22,  this  note. 

66.  Under  the  amendment  of  1905  It  is 
mandatory  upon  a  trial  court  to  submit 
special  Issues  of  particular  questions  of 
fact  to  the  Jury  In  all  cases  when  requested 
to  do  so  by  either  of  the  parties. — ^Williams 
V.  San  Francisco  A  N.  R.  Co.,  9  CaL  App. 
716,  727,  9S  Pac  182. 

8T.  Materiality  of  lame, — Bven  when  the 
law  made  It  compulsory  upon  the  court, 
upon  the  written  request  of  a  party  to  di- 
rect the  Jury  to  find  in  writing  upon  all  or 
any  of  the  Issues.  It  was  still  for  the 
court  to  determine  whether  or  not  a  ques- 
tion propounded  was  proper  for  submis- 
sion.—Pigeon  T.  Fuller,  156  Cal.  691,  696, 
ICS  Pac  976. 

58.  Necessity  ef  special  Issues — CoBipH> 
eated  eanses  make  It  next  to  impossible  to 
find  a  Jury  capable  of  passing  understand- 
Ingly  upon  the  various  questions  of  fact 
Involved  without  aid  of  special  issues,  and 
statute  contemplates  in  all  such  cases  spe- 
cial Issues  should  be  framed  under  direc- 
tions of  court  according  to  long-established 
rules  of  chancery  practice.  —  Brewster  v. 
Bours.  8  Cal.  501,  606. 

Oa.  ObJcctlou  to  Iwrtmetloas  hy  »lala> 
tlir~-Nced  not  be  specially  Hotleed  on  ap- 
peal from  Judgment  in  favor  of  defendant 
for  reason  that.  If  erroneous,  and  If  general 

verdict  had  been  found  in  favor  of  plain- 
tiff, ft  would  have  been  controlled  by  facts 
specially  found  by  Jury;  upon  which  facts 
It  would  have  been  duty  of  court  to  have 
entered  Judgment  in  favor  of  defendant, 
notwithstanding  such  general  verdfct  in 
favor  of  plaintlfL — IjOS  Angelss  C.  Assoc. 
T.  Los  Angeles,  108  Cal.  4C1,  471,  87  Pac.  876. 

M.  Party  satailtttag  ««cstiosi  to  Jury— 
la  boand  by  answer  In  so  far  as  it  affects 
general  verdict  in  his  favor. — Mitchell  v. 
Matheson,  28  Wash.  728,  68  Pac  564. 
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n.  PrcnuvtlOM— In  rappart  af  jBdi^ 
m»mt  Is  that  all  iBines  preRented  by  plead- 
ingr  were,  by  consent  ot  parties,'  submitted 

to  Jury  under  proper  Instructions  of  court 
and  were  passed  upon  In  arriving  at  their 
verdict. — Horwege  v.  Sage,  137  Cal.  539, 
641.  70  Pac.  621. 

S2.  Preanmptlona  of  law  —  Mar  be  in- 
dnliced  In,  but  Indulgence  In  inferences  of 
fact  as  to  matters  bearing  upon  Issues 
presented  to  Jury  are  denied  to  it.  If  ulti- 
mate fact  ot  fraud  or  mental  Incompetency 
or  undue  Influence  be  found  by  jury  In 
contest  over  probate  of  will,  then  court  Is 
bound  to  declare  that  certain  particular 
Judgmwit  follows  as  matter  of  law.  So 
mu«t  court  be  able  to  declare  from  proba- 
tive facts  found. — In  matter  of  Benton,  ISl 
Cal.  172.  476,  63  Pac.  775. 

63.  ProvUlou  as  to  iutmctlOB— To  And 
ott  laet, — Provision  that  court  may  In  all 
cases  Instruct  jury  to  find  on  a  particular 
question  of  fact,  submitted  In  writing.  If' 
they  return  general  verdict,  means  that 
special  Interrogatory  shall  call  for  mate- 
rial and  pertinent  fact,  and.  In  general, 
ultimate  fact  rather  than  evidentiary  one. 
—White  V.  White,  84  Ore.  141,  B6  Pac.  646. 

M.  Befusal  mt  wmrt — To  compel  Jnry  to 
make  farther  uwwere  to  questions  submit- 
ted after  jury  had  said  It  was  impossible  for 
them  to  answer,  was  in  effect  withdrawal  of 
questions  from  Jury,  and  Is  same  as  though 
court  had  refused  to  submit  them  In  first 
Instance. — Burr  v.  Honeywell,  S  Kan.  App. 
783.  61  Pac.  235.  See  City  of  Wyandotte  v. 
Gibson,  26  Kan.  236. 

es.  Same— To  prcseat  spcelal  iDtcrroga- 
torlea — Not  error,  wken. — Error  can  not  be 
predicated  on  the  court's  refusal  to  submit 
requested  Interrogatories  for  a  special  ver- 
dict.— McEwen  v.  New  York  LUe  Ins.  Co., 
42  Cal.  App.  ISS,  IM  Pac.  S7S. 

M.  Same — To  result*  Jnrr  to  aaswer  mu- 
tcrlal  questloDfl  presented  by  plaintiff  Is 
error  on  part  of  court. — Stephens  v.  Gard- 
ner C.  Co.,  9  Kan.  App.  883,  57  Pac.  1058. 

•7*  Same— To  eubmlt  anestlona  ot  taet 
wftUa  issues. — Refusing  to  submit,  on  re- 
quest, special  questions  of  fact  within  the 
issues.  Is  reversible  error. — City  of  Okla- 
homa V.  HIU.  4  Oltla.  621.  46  Pac.  568. 

68.  Rendition  ot  verdict — Is  Mamethlng 
different  from  flltng  or  entry  and  must  pre- 
cede both. — Gray  v.  Palmer,  28  Cal.  416.  418. 

6S.  Rnle  U  that  enoosh  mast  be  foaad 
by  special  verdict,  when  .that  Is  relied  on  as 
basis  of  a  judgment  to  show  in  and  of 
Itself  a  legal  conclusion  of  liability. — Gar- 
Held  v.  Knights  Ferry  A  T.  Co.,  17  Cal.  610. 
512. 

TO.  Special  laterrocatorlca  —  Snbmltted 
to  Jory.  akoald  k«  earcfally  dmwa,  and  call 
for  direct  answer,  and  although  they  might 
be  leading  if  propounded  to  witness,  that 
is  not  objectionable  feature  when  pro- 
pounded to  jury,  for  they  are  disinterested 
and  would  not  be  controlled  in  their  answer 


for  same  reason  that  witness  might,  if 
asked  leading  question, — ^Denver  A  R.  O.  R, 
Co.  T.  Slpes,  S6  Colo.  17,  55  Pac.  109S. 

71.  Same  — Wkiek  relate  to  laaaca  aa 
whiek  eansc  tanw*  and  which  call  for  an- 
swers of  either  "yes"  or  "no,"  are  not  ob- 
jectionable because  they  are  so  framed  that 
no  other  answers  could  be  given. — Denver 
&  R.  G.  B.  Co.  V.  SlpeB,  26  Colo.  17,  56  Pac. 
1093. 

72.  Special  leaaes— Dleeretloa  of  eonrt. — 

Under  the  provisions  of  the  above  section, 
as  amended  by  the  legislature  in  1909  the 
Submission  of  special  issues  to  the  jury  Is 
discretionary  with  the  trial  court,  and  such 
discretion  will  not  be  Interfered  with  on 
appeal  unless  an  abuse  of  discretion  is 
shown.— Oberholzer  v.  Hubbell,  86  Cal.  App. 
17,  171  Pac.  4S6. 

Aa  to  dlacratloai  of  eoart  to  sabmit  spe- 
cial laaaca  to  Jary,  aee  pars.  21,  22,  this 
note. 

75.  Same  —  Sakmttted  to  Jury — 'Not  In- 
elndlBK  aa  iasae  aude  ky  pleadlaga  as  to 

whether  plaintiff  was  holder  and  owner  of 
note  sued  on,  and  verdict  responding  only 
to  special  issues  submitted,  there  being  no 
general  verdict,  result  is  mistrial.  Until 
Issues  of  fact  are  decided,  no  final  judgment 
can  be  entered. — Kiel  v.  Reay,  60  Cal.  61,  63. 

74.  Special  verdict — Upon  a  single  point 
may  often  determine  whole  cause,  either 
for  defendant  or  plaintiff,  and  in  such  case 
special  verdict  would  control  any  verdict  to 
contrary,  but  where  special  findings  do  not 
have  such  controlling  effect — If  they  do  not 
Include  Issnes  which.  If  found  tor  defend- 
ant, would  sustain  general  verdict  In  his 
favor,  special  verdict  can  not  properly  be 
deemed  Inconsistent  with  general  verdict.— 
McDermott  v.  Hlgby,  23  Cal.  489,  490. 

70.  Same  —  When  not  Ineoaalateat  with 
general  verdict, — None  of  special  findings 
being  upon  Issue  of  abandonment.  It  jury 
found  their  general  verdict  In  favor  of  de- 
fendant upon  that  one  Issue  alone,  special 
verdict  Is  not  inconsistent  with  general 
verdict. — McDermott  v.  Hlgby,  28  Cal.  489, 
490. 

76.  Special  ■^•vdlets"  aad  ^VKdiaga"  — 

'Questions"  and  *4saBe«**  of  fact.  —  While 

there  Is  undoubtedly  a  distinction  between 
Issues  and  particular  questions  of  fact,  and 
there  may  be  special  questions  arising  In 
a  case  as  Important  and  as  vital  as  the  Is- 
sues in  which  they  are  Involved,  so  far  as 
this  section-  is  concerned  special  verdicts 
and  special  findings  are  Identical  in  every- 
thing except  the  name,  and  it  Is  wholly 
Immaterial  that  the  request  of  the  party 
Is  wrongly  labeled.- Plyer  v.  Pacific  Port- 
land Cement  Co.,  162  Cal.  184,  92  Pac  56. 
See  pars.  18,  19,  this  note. 

77.  SuOlcleaey  of   verdict  — To  support 

Judfcmeat,  whether  treated  as  verdict  or 
as  finding,  can  not  be  considered  on  appeal 
from  order  denying  rtew  trial,  but  only  on 
appeal  from  judgment.— Morse   v.  Wilson, 
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13S  Cal.  568,  569,  71  Fac.  801.  See  Brison  v. 
Briaon,  90  Cal.  S23,  327,  27  Pac.  18S;  River- 
side W.  Co.  T.  aaffe,  108  Cal.  fiO.  248,  41 
Pac  299. 

78.  Bmpport  of  vcMral  verdict. — Where 
the  ffeneral  verdict  Is  supported  by  one  of 
several  special  verdicts,  and  not  by  the 
others.  It  Is  nevertheless  sufllclent  and  un- 
objectionable, unless  the  special  verdicts 
themselves  are  Inconsistent.  —  California 
Wine  Assoc  v.  Commercial  Union  Fire  Ins. 
Co.  of  New  Tork,  159  Cal.  EX,  112  Pac.  858. 

As  to  ■«BenU  Terdtet  eontroillHar.  see  para. 
41  and  42,  this  note. 

79.  Verdict  of  **aomlnaI  daaiaKM»  to 
plalntltr — ^WUl  not  be  set  aside  nor  Judff- 
ment  thereon  reversed  on  grround  that  term 
is  not  definite  or  certain,  for  defendant 
could  not  be  injured  by  Judgment  In  other 
respects  proper  which  awarded  such  dam- 
agea  against  him  in  case  where  plaintiff  was 
entitled  to  nominal  damafest — ^Davidson 
Devlne,  70  Cal.  619,  520,  11  Pao.  664. 


80.  Whether  plaintiff  was  a  eorporatloa 
or  not — Wa*  properly  ■abntltted  to  Jury  in 

action  to  recover  money.  That  this  was 
done  after  argument  and  after  giving  of 
Instructions  to  Jury  is  not  material, — Fresno 
C.  A  I.  Co.  V.  Warner,  72  Cal.  379,  381,  14 
Pac.  87. 

81.  Withdrawal  of  special  qoejitlona  of 
fact— After  their  submliiMlon  to  Jury  may 
be  properly  allowed  where  defendant  has 
not  framed  special  questions  submitted  by 
him  with  reference  to  such  questions  with- 
drawn by  plaintiff,  and  where  it  does  not 
appear  that  defendant  has  been  otherwise 
prejudiced  by  such  withdrawal. — Missouri 
Pac.  R.  Co.  V.  Moftatt,  60  Kan.  113,  72  Am. 
St.  Rep.  343.  65  Pac.  837. 

82.  Wordlns  of  special  ^Bcstloa  of  fad 

submitted  to  a  Jury  should  be  clear  and 
concise  and  of  such  form  that  It  can  give 
direct  answqf  thereto. — City  of  Guthrie  v. 
Shatter.  7  Okla.  459,  64  Pac.  698. 


§  626.  VERDICT  IN  ACTIONS  FOB  RECOVERY  OF  MONEY  OR  ON  ES- 
TABLIBHINO  COUNTERCLAIM.  When  &  verdict  is  found  for  the  plaintiff  in 

an  action  for  the  recovery  of  money,  or  for  the  defendant,  when  a  counterclaim 

for  the  recovery  of  money  is  established,  exceeding  the  amount  of  the  plaintiff's 

claim  as  established,  the  jury  must  also  find  the  amount  of  the  recovery. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  176  of  Practice 
Act 

VERDICT  TOR  MONEY  OB  ON  COUNTEE- 
CLAIM. 

1, 2.  Amonnt  of  money  due — Li  not  found  by 

jury,  when. 

3.  rinding  for  defendant  for  coat — Effect 

of. 

4.  General  verdict  for  plaintiff — When  re- 

sponsive to  issues. 

5.  Jury  have  nothing  to  do  with  matters  not 

in  issue. 

6.  "Miners*  measurement"  —  Having  no 

fixed  meaning — ^Verdict  of  jury  based 
on,  effect  of. 

T.  No  controversy  as  to  ftmoimt  existing — 
What  verdict  sufficient 

8.  Uncertain  verdict — Can  not  be  made  eer> 

tain. 

9.  Verdict  in  justices'  court  action — How 

made  certain. 

1.  Amoaat  of  noBcy  dae — Is  not  fond 
»y  $mrr  by  the  following  verdict:  "We,  the 
jury,  find  for  plaintiff  In  the  amount  of 
contract,  two  thousand,  two  hundred  fifty 
dollars,  with  interest  at  ten  per  cent  per 
annum  from  August  1,  1876,  to  November  15, 
1877,  leas  the  amount  of  notes  of  the  value 
of  nine  hundred  fifty  dollars,  with  Interest 
on  said  notes."  Such  verdict  Is  Insufflcient, 
for  it  specifies  certain  amount  less  another 
amount  with  Interest,  Interest  being  In- 
definite and  uncertain:  this  In  cass  in  which 


amount  of  Interest  can  not  be  ascertained 
from  pleadings. — Watson  v.  Damon,  64  Cal. 
278.  279,  280.  See  Dougrherty  v.  Hagrgin, 
56  Cai.  622.  523;  Biggs  v.  Porteus,  5  Cal. 
Unrep.  753.  33  Pac.  447. 

2.  Comparei  Electric  Imp.  Co.  v.  San 
Jose  &  8.  C.  R.  Co.,  3  Cal.  Unrep.  618,  81  Pac. 
456. 

S.  Fladiac  for  defendant  for  eoats— Bf- 
feet  of.  —  Finding  for  defendant  for  Us 
costs.  In  action  for  recovery  on  contract,  in 
which  defendant  sets  up  counter-cfaim  tor 
damages  for  breach  of  contract.  Is  sutncient. 
If  Jury  found  nothing  In  favor  of  plaintiff, 
and  did  not  find  In  favor  of  defendant  upon 
its  counter-claim  an  amount  exceeding 
amount  established  by  plaintiff,  verdict 
must  necessarily  be  for  defendant,  and  de- 
fendant by  such  verdict  would  be  entitled 
to  costs.  In  such  case  Jury  could  not  spe- 
cify amount.  If  any  recovery,  for  there 
could  be  no  recovery  by  either  party.  Addi- 
tion of  words  "for  Its  costs'*  was  harmless 
surplusage. — Electric  Imp.  Co.  v.  San  Jose 
&  8.  C.  R.  Co.,  3  Cal.  Unrep.  618,  31  Pac. 
45&. 

4,  GencTol  verdlet  for  plaintiff — When  re- 
aponalve  to  laanes. — A  general  verdict  for 
plaintiff  In  action  on  promissory  note  where 
there  was  no  Issue  between  parties  as  to 
execution,  terms,  or  amount  of  such  note, 
and  only  defense  being  that  such  note  was 
without  consideration,  la  responsive  to  is- 
sues raised  and  is  sufBcIently  certain  to 
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serve  as  basis  for  Judgment  to  which  plain- 
tiff la  entitled.  —  Hutchinson  v.  Superior 
Court,  «1  Cal.  119,  121. 

5.  JUTT  have  ■othiuK  to  do  with  natter* 
nmt  In  lasne  and  a  verdict  referrlngr  to  such 
matters  Is,  so  far,  surplusage. — Fierce  v. 
Schaden,  M  Cal.  28S,  185. 

«.  "Hlnent'  measnrement"  —  Havinc  no 
fixed  meaning — ^Verdict  of  jury  baaed  on 
that  plaintiff  is  entitled  to  forty  inches, 
"mlnere'  measurement,"  Is  uncertain.  Com- 
plaint averrinsr  that  plaintiff  Is  entitled  to 
five  hundred  Inches  under  four-Inch  pres- 
sure, but  making  no  reference  to  "miners* 
measurement,"  can  not  help  out  such  plain- 
tiff, and  the  words  "miners'  measurement" 
used  by  Jury  In  Its  verdict  and  the  court  In 
Its  decree,  can  not  be  treated  as  Hurplusa^e. 
— Dougherty  v.  Haggin,  66  Cal.  522,  523. 

T.  No  eontroveray  to  amount  cxUtlnr 
 What  verdict  anOIclent. — When  no  contro- 
versy as  to  amount  claimed,  by  plaintiff 
existing  and  only  Issue  being  whether  plain- 
tiff contracted  with  defendant,  finding  of 


verdict  by  Jury  for  plaintiff  embraces  all 
there  Is  In  dispute  in  the  cause,  and  covers 
all  iBsues  and  is  sufficient. — Redmond  v. 
Welsmann,  77  Cal.  42S,  426,  20  Fac.  544. 

8.    Uncertain  verdict— .Can  mot  be  made 

certain. — An  uncertain  verdict  of  Jury  can 
not  be  made  certain  by  flndlngs  of  fact 
and  conclusions  of  law  by,  court.  Action 
being  one  at  law,  and  defense  being  equi- 
table, flndlnga  and  conclusions  of  law  as  to 
plaintiff's  cause  of  action  (case  being  tried 
by  Jury)  must  be  regarded  as  surplusage. — 
Dlggs  T.  Porteus,  6  CaL  ITnrep.  768,  83  Fac. 
447. 

t.  Vardlet  In  Justices*  cMrt  MtlM— JBow 
Made  certaln^^  verdict  of  Jury  In  Jus- 
tices' court  action,  though  Irregular,  when 
It  is  only  necessary  to  refer  to  pleadings 
to  make  It  certain,  and,  taken  together, 
record  and  verdict  show  exact  amount 
which  Jury  means  to  find  for  plaintiff.  Judg- 
ment entered  *under  such  circumstances  Is 
not  void. — ^Hutchinson  T.  Superior  Court.  61 
Cal.  119,  121. 


VERDICT  m  ACTIONS  TOR  THE  BEGOVEBT  Or  SPECIFIC 

PERSONAL  PROPERTY.  In  an  action  for  the  recovery  of  specific  personal 
property,  if  the  property  has  not  been  delivered  to  the  plaintiff,  or  the  defend- 
ant, by  his  answer,  claim  a  return  thereof,  the  jury,  if  their  verdict  be  in  favor 
of  the  plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also  find  that  he  is 
entitled  to  a  return  thereof,  must  find  the  value  of  the  property,  and,  if  so 
instructed,  the  value  of  specific  portions  thereof,  and  may  at  the  same  time 
assess  the  damages,  if  any  are  claimed  in  the  complaint  or  answer,  which  the 
prevailing  party  has  sustained  by  reason  of  the  taking  or  detention  of  such 
property. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  177  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdta.  1873-4. 
p.  311. 


VEBDICT  IN  BEPLEVIN. 

1.  Action  for  specific  personal  property — 

Affirmative  relief  for  defendant— 
Not  sustained,  when. 

2.  Same — Bedeliv^iy  pocnible  —  Payment 

not  permissible. 

8.  Change  of  possession  of  property  from 

defendant  to  plaintiff— Effect  of. 

4.  Character  or  value  of  articles  wliich 
could  not  be  returned. 

6,8.  Damages  for  detention  of  property— 
When  may  be  recovered. 

7,8.  Defendant  can  not  complain  that  re- 
covery of  value  is  not  adjudged, 
when. 

9.  Defendant  having  right  to  posseBflion 

of  property  when  suit  commenced. 

10.  Delivery  of  property  need  not  be  pro- 

vided for  by  verdict,  when. 

11.  Error  occurs  in  findings  of  jury,  when. 

12.  form  of  verdict  not  being  Batisfaetory 

— How  corrected. 

isas 


13, 14.  Judgment  for  return  of  property  or 
value — When  not  justified. 

15.  No   difference   in   principle  between 
judgment. 

16.  Nonsuit — Above  section  does  not  apply 
to. 

17.  Same  —  Dismissal  stands  upon  same 
footing  as  nonsuit. 

18.  Party  can  not  object  to  verdict  for  first 
time  on  appeal. 

19.  Plaintiff  being  entitled  to  possession — 
What  jury  must  find. 

20.  Property    having   been    delivered  to 
plaintiff — Effect  of. 

21.  Provision  for  case  where  plaintiff  has 
not  claimed  delivery  before  action. 

22.  Recovery  of  property — Where  primary 
object  of  suit — How  alleged. 

23.  Special  verdict  as  to  value — Statutory 
requirement, 

24.  Value  of  specific  portiou  of  property. 

25.  Value  of  property  may  be  found  by 
jury,  when. 
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26.  Value  of  property  maj  be  required  by 
party  to  be  found. 
27,  28.  Verdict  for  portion  of  property  only — 
Judgment  can  not  be  entered  on  ver- 
dict. 

29, 30.  Same — Plaintiff  is  precluded  from  any 
further  litigation. 
Aa  to  neccMlty  that  verdlet  tm  replevin 
vlve  separate  vaiuatloB  of  aeveral  artlelea 

.     Involved,  see  Ann.  Cas.  1912D,  849-862. 

1.  Action  for  apeelllc  pcraonal  property 
— ABmatlve  relief  for  defcBdant~-Not  mmm- 
tnlaed  when. — A  jadsment  of  afllrinatlve  re* 
lief  for  the  defendant  In  a  case  In  which 
the  pleadiners  or  flndlnfs  do  not  Indicate 
that  the  property  was  delivered  to  the  plain- 
tiff, or  that  it  was  not  at  all  times  held 
In  possession  by  the  defendant,  can  not  be 
sustained  except  as  a  Judgment  for  costs 
under  the  provisions  of  the  above  section 
and  of  section  667,  post. — Imperial  Valley 
Auto  Co.  V.  Toney,  —  Cal.  App.  — ,  190  Pac. 
104S,  following  the  doctrine  In  Banning  v. 
Marlean.  101  Cal.  288.  35  Pac.  772. 

X,  Snatfr— RedellTcry  poaalfeic  —  Payment 
BOt  pcrmlaBihlc<~The  section  In  so  far  as 
it  entitles  the  prevalllns:  party  In  claim 
and  delivery  to  an  alternative  Judgment 
for  the  value  of  the  property  In  case  it  can 
not  be  returned,  is  solely  for  his  benefit, 
and  if  the  property  may  be  redelivered,  the 
plaintiff  does  not  have  the  privilege  of 
paying  for  It  and  keeping  It. — Griffith  v. 
Reddlck,  41  Cal.  App.  458,  182  Pac.  984. 

S.  Change  of  poHeaaion  of  property  front 
defendant  to  plaintiff — Effect  of. — Change  of 
possession  of  property  from  defendant  to 
plaintiff  not  being  alleged  in  answer  of 
defendant  '  nor  In  any  prayer  In  respect 
thereto.  Judgment  In  favor  of  defendant  for 
value  Is  erroneous.  Judgment  of  return  is 
In  nature  of  cross-Judgment,  and  there  must 
be  some  appropriate  averment  In  pleadings 
to  put  in  Issue  the  facts  upon  which  the  re- 
lief is  given. — Gould  V.  Scannell,  13  Cal.  430, 
431:  Pico  V.  Pico.  56  Cal.  453.  459:  Banning 
V.  Marleau,  101  Cal.  238.  239,  SB  Pac.  772. 

4.  Character  or  valne  of  articles  whieh 
«onld  not  he  retnmed  are  not  necessary  to 
be  found  by  cdurt  when  such  fact  appears 
at  trial,  nor  la  court  bound  to  enter  Judg- 
ment In  alternative. — ^Burke  v.  Kooh,  7B 
Cal.  356.  359,  17  Pac.  328.  See  Brown  v. 
Johnson,  45  Cal.  76:  Whetmore  v.  Rupe,  66 
Cal.  237,  238.  3  Pac.  851. 

5.  Damages  for  detention  of  property— 
When  may  b«  recovered. — Damages  for  de- 
tention of  property  are  entitled  to  be  re- 
oovered  by  plaintiff,  but  not  money  expended 
by  him  in  pursuit  of  and  endeavoring  to 
regain  it. — Kelly  v.  McKlbben,  54  Cal.  192, 
194. 

«.  Comparei  Arzaga  v.  Vlllalba,  85  Cal. 
191,  192,  193.  24  Pac.  656. 

7.  Defendant  can  not  complain  that  re- 
ewvcrjr  of  vain*  la  not  adjudged,  when* — The 

defendant  can  not  complain  that  judgment 
rendered  does  not  also  authorise  recov- 


ery from  him  of  value  of  property  where 
Judgment  for  possession  has  been  rendered 
In  favor  of  plaintiff  and  where  delivery  was 
obtained  by  plaintiff  before  trlaL — Claudius 
T.  .Agulrre,  89  Cal.  601,  606,  26  Pac.  1077. 

8.  Compaeet  Berson  T.  Nunan,  68  Cal. 
S60,  652:  Brlchman  t.  Ross,  67  Cal.  601,  606, 
8  Pac.  316. 

9.  Defendant  havinjc  right  to  possession 
of  property  when  salt  eommeneed,  but  such 
right  having  passed  to  plaintiff  before  trial, 
court  should  not  decree  return  of  property 
to  defendant  merely  that  It  might  again  be 
replevied  by  plaintiff,  but  will  leave  prop- 
erty In  possession  of  plaintiff,  where  It  be- 
longs, and  give  defendant  Judgment  for 
costs  only. — O'Connor  v.  Blake,  29  Cal.  312, 
317;  Plinn  v.  Ferry,  127  Cal.  648,  653,  60 
Pac.  434. 

10.  Delivery  of  property  need  not  be  pro- 
vided for  by  verdict,  when. — When  Jury 
found  right  of  posseeslon  to  be  in  plaintiff, 
then  conclusion  of  law  followed  that  he  waa 
entitled  to  delivery  If  It  could  be  had;  and 
If  not  to  value  of  property  as  found  by 
Jury,  In  the  alternative.  This  the  Judgment 
must  contain,  but  not  the  verdict.  No  find- 
ing as  to  delivery  at  all  Is  required. — Ryan 
V.  Fitzgerald.  87  Cal.  846,  846,  347,  26  Pac. 
E46. 

11.  Error  occnrs  whete  Jury  flads  value 
of  property  and  damages  and  returns  ver- 
dict for  plaintiff  for  such  value  and  dam- 
ages, but  does  not  find  for  plaintiff  for 
property,  In  case  where  court  Instructed 
Jury  to  render  verdict  for  plaintiff  for  prop- 
erty and  to  find  value  of  property  and  dam- 
ages. Under  such  verdict  and  Judgment 
thereon  plaintiff  could  not  have  elected  aa 
to  delivery  of  property. — ^Norcross  v.  Nunan, 
61  Cal.  640,  643. 

12.  Form  of  verdict  not  heing  aatlafnc- 

tory—How  eorrected. — ^The  form  of  verdict 
not  being  satisfactory  to  defendant,  he 
should  have  asked  at  time  of  its  announce- 
ment that  It  be  made  formal  and  certain; 
otherwise  it  was  duty  of  court  to  construe 
it  so  as  to  give  it  effect  intended  by  Jury, 
if  intended  effect  could  be  ascertained  from 
Its  language  considered  In  connection  with 
pleadings  and  evidence;  provided,  however, 
that  Intended  effect  was  not  unlawful  and 
not  Irrelevant  to  pleadings. — Johnson  v. 
Vlsher,  96  Cal.  810,  814,  81  Pac.  106. 

IS.  Jndgiaeat  for  rctnra  of  property  or 
vnln»~-When  not  JnstMed. — A  Judgment  for 
return  of  property  or  for  value  thereof  In 
case  delivery  can  not  be  had  Is  justified  by 
following  verdict:  "We,  the  jury,  etc.,  find 
for  defendant  and  fix  the  value  of  property 
at  fifteen  hundred  dollars." — Etchepare  v. 
Agulrre,  91  Cal.  288.  291,  292,  2S  Am.  St.  Rep. 
180.  2?  Pac.  668. 

14,  Can  not  be  had  by  defendant  unless 
he  has  claimed  a  return  In  his  answer. 
Zt  Is  arbitrarily  made  duty  of  defendant 
to  assert  his  formal  claim  for  return  as 
prerequisite   of  judgment   for   return  of 
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property  or  ItB  value. — Pico  v.  Pico,  56  Cal. 
453,  459;  Banning  V.  Uarieau,  101  Cal.  238, 
239,  35  Pac.  772. 

IB.  No  dlffervaee  in  prinrlple  between 
JadKment  for  value  of  property  sued  for. 
without  alternative  for  Its  delivery,  and 
JudKtnent  for  delivery  of  property  without 
an  alternative  for  Its  value.  If  former  Is 
free  from  error,  latter  must  be  equallr  so. 
—Burke  V.  KOeh.  76  Cal.  S66,  359,  17  Pac. 
328;  Claudius  Affnlrre,  g»  Cal.  601,  506,  26 
Pac.  1077, 

le.  NoMtil^— AboT*  MCtlOB  d«ea  not  ap- 
ply to.  —  The  above  section  applies  onljr 
where  Issues  in  case  have  been  submitted 
and  passed  upon  by  Jury.  It  does  not  apply 
to  case  of  Judgment  of  nonsuit. — Ginaca  v. 
Atwood,  8  Cal.  446,  448.  See  Clary  v.  Rol- 
land,  24  Cal.  147,  151. 

17,  Same— DIsnitwial  etanda  npan  same 
footing  as  nonsuit,  leaving  parties  to  set- 
tle, in  action  upon  undertaking,  those  mat- 
ters which,  it  originat  suit  were  prosecuted. 
It  would  be  necesaarr  to  determine  in  first 
Instance.  Sueli  matters  include  right  of  de- 
fendant to  return  of  property,  and  as 
opportunity  to  obtain  Judgment  for  its  re- 
turn Is  taken  away  by  Its  failure  to  prose- 
cute, he  is  entitled  to  compensation  in 
damage. — ^Mllls  v.  Qleason,  21  Cal.  274,  280. 

18.  Partr  oaa  not  object  to  verdlet  for 
flrkt  time  on  appeal. — A  party  will  not  be 
heard  to  object  to  verdict  for  flrat  time  on 
nppeal  from  Judgment.  It  is  susceptible 
of  construction  which  might  have  lawful 
and  relevant  effect. — Johnson  v.  Visher,  96 
Cal.  310,  314,  31  Pac.  106. 

18.  PlalntllK  beinf  entitled  to  posseMlon 
—Wbat  Jury  mast  ABd.~-The  plaintiff  being 
entitled  to  possession.  Jury  Is  not  required  to 
dnd  value  of  property  if  it  has  been  deliv- 
ered to  plaintiff,  and  unless  value  lias  been 
found,  there  is  no  basis  upon  which  to  ren- 
der alternative  Judgment  for  Its  value.— 
Caruthera  v.  Hensley,  90  Cal.  E59,  560,  27 
Pac.  411;  Sellgman  v.  Armando,  94  Cal.  314, 
316.  29  Pac.  710;  Erreca  v.  Meyer.  142  Cal. 
308,  310,  75  Pac.  826. 

20.  Property  harlag  been  delivered  tn 
pi  a  in  tin— Effect  of. — The  property  having 
been  delivered  to  plaintiff,  defendant  who 
recovers  Judgment  Is  entitled  to  Judgment 
for  return  of  property;  and  if  property- 
all  of  tt—can  not  be  returned,  then  to  Judg- 
ment for  value  of  whole. — Whetmore  v. 
Rupe,  66  Cal.  237,  23S,  S  Pac.  861. 

21.  ProTlaloa  for  ease  where  plaintiff 
baa  not  elslmed  delivery  before  aetlon. — 

Provif-lon  for  case  where  plaintiff  has  not 
claimed  delivery  before  filing  of  answer  by 
defendant  is  made  by  statute.  In  terms,  In 
declaring  what  verdict  shall  be.  Plaintiff 
has  privilege  to  claim  delivery  at  any  time 
before  filing  of  answer,  but  It  is  not  com- 
tJUlsory  for  him  to  do  so. — Wellman  v.  Eng- 
lish, 38  Cal.  683,  684. 


Sa.  Recovery  of  property^Whcrc  pri- 
■tary  object  of  salt — How  alleged. — In  those 
cases  In  which  recovery  of  property  is  the 
primary  object  of  suit,  and  when  damages 
will  not  compensate  plalrvtltt,  then  Injured 
party  should  frame  his  bill  in  equity,  speci- 
fying reasons  for  seeking  recovery  of  prop- 
erty itself,  and  then  decree  can  be  so 
framed  as  to  compel  speclflc  delivery.— 
Nlckerson  r.  Chatterton,  7  Cal.  668.  672. 

23.  Special  verdict  as  to  value — Statu- 
tory requirement  for  alternative  Judgment 
In  favor  of  defendant,  for  return  of  prop- 
erty "or  the  value  thereof,"  la  proper  where 
the  owner  "claims"  a  return  of  the  prop- 
erty, and  the  court.  Jury,  or  referee  finds 
the  value  of  the  property  and  that  defend- 
ant Is  entitled  to  a  return. — Pico  v.  Pico, 
66  Cal.  453,  460. 

24.  Valae  of  any  »peelflc  portion  of  prop- 
erty Is  to  be  found  by  Jury  only  "If  so  In- 
structed." Error  can  only  arise  In  case 
where  such  Instruction  would  be  pertinent 
and  proper,  and  instruction  was  asked  and 
refused. — Whetmore  v.  Rupe,  66  Cal.  237, 
238.  3  Pac.  851;  Brenot  v.  Robinson.  108 
Cal.  143,  14B,  41  Pac.  37;  Kellogg  v.  Burr, 
126  Cal.  38,  40.  68  Pac.  306. 

25.  Valor  of  property  may  be  found  by 
Jury,  if  their  verdict  be  in  favor  of  plain- 
tiff, only  "If  property  has  not  beeii  delivered 
to  plaintlft,"  and  adversely,  it  property  has 
been  delivered  to  plaintiff,  they  are  not  re- 
quired to  find  value:  and  in  absence  of  such 
finding  there  Is  no  verdict  upon  which  to 
base  an  alternative  Judgment. — Claudius  v. 
Agulrre,  89  Cal.  601,  604,  26  Pac  1077. 

26.  Value  of  property  may  be  reqalreil 
by  party  to  be  fonnd  by  jury,  and  he  may 
insist  as  a  right  upon  alternative  judg- 
ment.— Mills  V.  Gleason,  21  Cal.  274,  2S0: 
Clary  v.  Rolland,  24  Cal.  147,  153. 

27.  Verdlet  for  portion  of  property  only 
— Juilgment  can  not  be  entered  on  verdict  in 

finding  in  favor  of  defendants  for  one- 
half  of  certain  cattle,  for  the  recovery  of 
which  plaintiff  has  sued  defendants.  Jury 
should  have  been  directed  by  court,  on  Its 
own  motion,  to  retire  and  And  as  to  other 
half  of  cattle  sued  tor.— Uuller  v.  Jewell,  66 
Cal.  216,  217,  6  Pac.  84. 

28.  ronparet  Ryan  v.  Fltxgerald,  87  Cal 
346.  347,  25  Pac.  646. 

20.  Plaintiff  la  precluded  from  any  fur- 
ther lltlgatlou  with  defendant  as  to  balanre 
of  property,  where  portion  of  property  onlv 
was  granted  plaintiff  by  verdict.  It  belns 
silent  as  to  balance  of  property.  It  must  be 
held  that  plaintiff  was  denied  any  further 
relief  than  he  had  obtained. — Ryan  v.  Flts- 
gerald,  87  Cal.  346.  347,  348,  26  Pac.  646. 

SO.  Comparet  Muller  v.  Jewell,  66  Cat 
216,  217,  6  Pac.  84. 
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ENTRY  OF  VERDICT— IN  GENERAL. 


§  628.  ENTRY  OF  VERDICT.  Upon  receiving  a  verdict,  an  entry  must  be 
made  by  the  clerk  in  the  minutes  of  the  court,  specifying  the  time  of  trial,  the 
names  of  the  jurors,  and  witnesses,  and  setting  out  the  verdict  at  length ;  and 
■where  special  verdict  is  found,  either  the  judgment  rendered  thereon,  or  if  the 
case  be  reserved  for  argument  or  further  consideration,  the  order  thus  reserv- 
ing it. 

History:   Enacted  March  11,  1872,  re-enactment  of  {  178  of  Practice 
Act 


ENTKY  OF  VERDICT. 

1.  Court  acts  upon  verdict  as  it  Ib. 

2.  Court  can  not  enter  verdict  contrary  to 

will  of  jxuy. 

3.  Entry  of  judgment — On  special  verdic^- 

Xecesflity  of  request  for. 

4.  Entry  of  verdict  by  clerk — Matter  which 

forms  proper  coDDection. 

5.  Judgment — Not  always  rendered  immedi- 

ately after  rendition  of  verdict. 

6.  Motion  for  judgment  on  special  verdict — 

Time  of. 

7.  No  question  as  to  proper  judgment  ex- 

isting— Entry  ehonld  be  made  immedi- 
ately. 

8.  Question  as  to  what  judgment  shall  be 

rendered — On  special  verdict. 

9.  Specifying  judgment  in  gold  coin — ^When 

complaint  did  not  demand  gold  coin, 

10.  Verdict  not  being  satisfactory — How  cor- 

rected, 

11.  Verdict  of  jury — Is  part  of  judgment- roll. 

1.  Coart  acta  apon  verdict  a*  It  la.  not 

as  it  should  be. — People  ex  rel.  AUen  v. 
Hill.  16  Cal.  113,  118. 

2.  Court  oh  not  cater  verdict  eontrarr 
to  the  vflll  of  Jnrr. — Monteromery  v.  Sayre, 
91  Cal.  206,  218.  27  Pac.  «48. 

S.  Entrr  of  Jadduent— On  apeclal  verdict 
^Neecwltr  o(  reqneat  for. — A  motion  or 
request  for  entry  of  judgment  on  a  special 
verdict  on  the  ground  of  Inconsistency  be- 
tween such  verdict  and  the  general  verdict, 
is  necessary,  and  failure  to  make  such  mo- 
tion leaves  the  court  free  to  enter  Judg- 
ment on  the  general  verdict.— Napa  Valley 
Packing  Co.  v.  San  Pranclsco  Relief  &  Red 
Croas  Funds,  16  Cal.  App.  471,  118  Pac.  469. 

4.  Kntrr  of  vcrdlet  by  clerk— Hatter 
which  Conns  proper  connection  between 
pleadings  and  Judgment,  and  as  It  Is  digrea- 
xlon  In  progress  of  trial  frofn  general  course 
of  procedure  designated  for  obtaining  Judg- 
ment upon  issues  presented  by  pleadings, 
legislature  has  deemed  It  proper  that  it 
should  be  evidenced  by  permanent  memo- 
randum thereof. — Von  Schmidt  v.  Wtdber. 
99  Cal.  611.  616.  84  Pac.  109. 

5.  Jadgment— Not  alwBT*  rendered  fm- 
Mc^Intciy  after  rendition  ot  verdict,  or  even 
after  findings  ot  fact,  by  Judge  pr  referee. 


have  been  filed. — Gray  T.  Palmer,  28  CaL 
416,  420. 

9,  Hotloai  tor  J«dsBieait  on  apcelal  ■vrr-> 
diet— Time  oCr — ^Motion  for  Judgment  on  the 
special  verdict  on  the  ground  that  It  Is  in- 
consistent with  the  general  verdict  must  be 

made  before  Judgment  is  entered  on  the 
general  verdict. — Napa  Valley  Packing  Co. 
V.  San  Francisco  Relief  &  Red  Cross  Funds, 
16  Cal.  App.  471,  118  Pac.  469. 

r.  Ko  qneatloB  a*  to  proper  Jntenent 
.cxieting— Entry  nhonld  he  nude  ImModl- 

ately. — It  is  better  for  court  to  direct  Judg- 
ment to  be  entered  at  once  without  Waiting 
for  motion  for  new  trial  or  any  proceedings 
to  set  aside  verdict. — Hutchinson  v.  Bours, 
13  Cal.  60,  61. 

&  <incstlon  nn  to  what  Jadsvent  nhall 
be  rendered — On  npeclnl  verdict  Is  often  re- 
served tor  argument  or  further  consider- 
ation. It  thus  not  infrequently  happens 
that  Judgment  Is  not  rendered  for  several 
months  after  rendition  of  verdict. — Gray  v. 
Palmer,  28  CaL  416,  420. 

9.  Speclfylnv  Jndcment  In  gold  coin-.- 
When  complaint  did  not  demnnd  gold  coin 

Is  of  no  legal  consequence  In  the  verdict  of 
the  Jury,  and  It  Is  error  for  court  to  send 
Jury  back  to  correct  such  Judgment.  If  ver- 
dict goes  beyond  Issues  raised  by  pleadings 
and  passes  upon  extrinsic  fact  not  embraced 
therein.  It  Is  void  pro  tanto  and  surplus 
matter  may  be  disregarded  In  entering 
Judgment. — Marquard  v.  Wheeler,  62  Cal. 
446,  446.  See  Watson  v.  San  Francisco  A 
H.  B.  R.  Co..  50  Cal.  523,  62S. 

10.  Verdict  not  being  oatliifactory— How 
corrected. — The  right  to  correct  verdict  does 
not  depend  upon  Judgment,  but  steps  for 
that  purpose  should  be  taken  within  time 
limited  by  statute.  Better  practice  In  such 
cases  would  be  to  settle  all  questions  of 
this  character  in  advance  of  final  action  of 
court. — People  ex  reL  Allen  v.  Hill,  16  Cal. 
lis,  117. 

11.  Vcrdlet  of  Jnry-^o  put  of  Jndgnient- 

roll<  and  where  clerk  properly  certifies 
transcript  on  appeal  as  being  authentic  copy 
of  such  Judgment-roll  and  verdict  of  Jury 
appears  therein,  It  will  be  presumed  that 
such  verdict  was  properly  recorded  and 
entered  by  clerk  in  minutes  of  court  as 
refiulred  by  above  section. — Goldman  t. 
Roger,  85  Cat.  674,  679,  24  Pac.  782. 
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WHBIT  AND  HOW  JURY  TRIAL  WAIVBD. 


IPC.  II. 


CHAPTER  V. 

TBIAIi  BY  THE  CX)UBT. 

1 631.   When  and  bow  trial  by  jury  may  be     1 633.   Faeta  found  and  eoneluBioni  of  law 
waived.  most  be  separately  stated.  Jadg- 

I  632.   Upon  trial  by  eoort,  decision  to  be  in  ment  on. 

writing   and   filed   within   twenty     i  634.    Findings  may  be  waived,  bow. 
days.  i  635.    Findings,  bow  prepared.  [Bepealed.] 

1 636.    Proceedings  after   determination  of 
issue  of  law. 

§631.   WHEN  AND  HOW  TRIAL  BTJUBT  HAT  BE  WAIVED.  Trial  by 

jury  may  be  waived  by  the  several  parties  to  an  issue  of  fact  in  actions  arising 
on  contract,  or  for  the  recovery  of  specific  real  or  personal  property,  with  or 
without  damages,  and  with  the  assent  of  the  court  in  other  actions,  in  manner 
following : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent  filed  with  the  clerk. 

3.  By  oral  consent,  in  open  court,  entered  in  the  minutes. 

4.  By  failing  to  announce  that  a  jury  is  required,  at  the  time  the  cause  is 
first  set  upon  the  trial  calendar  if  it  be  set  upon  notice  or  stipulation,  or  within 
five  days  after  notice  of  setting  if  it  be  set  without  notice  or  stipulation. 

5.  [By  failure  to  make  daily  deposits  of  jury  fees.]  By  failing,  at  the  begin- 
ning of  each  day's  session,  to  deposit  with  the  clerk  the  jury  fees  and.  if  there 
be  any,  the  mileage  for  such  day. 

History:  Enacted  March  11,  1872,  re-enactment  o[  }  179  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p. 
311;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  146  held  unconstitutional,  see  history,  S5  ante;  amendment  ap- 
proved May  20,  191S,  SUts.  and  Amdts.  1915.  p.  649.  In  effect  August 
8,  191&. 

WAIVEB  OP  TRIAL  BT  JUBT.  15,  Object  of  statute  —  Can  not  be  de- 

1.  Absence  of  adverse  party  -  Waives  ^7  P"^»t«  stipulation. 

right  to  jury.  16.  Oral  agreement  made  in  open  court — 

2.  Argument-Not  provided  for.  by  jury. 

3.  Appearing  and   trying  cause   before  ^"'^  ^^"^^^  ^  ^^o™  «tiP""a- 

court  without  objection— Waiver. 

4.  Case    being    wrongfully    on    equity         18-  Party  to  suit  in  equity-Not  entitled  to 

calendar.  J"'^' 

B.  Condemnation  of  land  for  afreet  pur-  ^O-  P^^^^'i'^K  I^^h  trial  after  discharge 

posei^-Jury  trial-Waiver  of .  of  jury,  effect  of. 

6.  Demand  for  jury  being  general— When  ^^1^1**°           constitution  securing 

denial  proper.  oo  t> 

7.  Demand  for  jury  by  telegram— Sent  to  fPP^^  to  waiver— 

judge.  t-resumption. 

8.  Demanding  jury  not  necessary,  when.     ^3,  24.  ^^^^^^^^^^'^e— Merely  demand  made 

9.  Demanding  jury  is  necessary  —  Party         „-  . 

may  ban  been  entitled  to  jury  trial.  ^^^^^^^  '^"^  °"  regularly 

10.  Divorce  action — Bcquiring  deposit  of         o/t  d  ' .        ^  -  . 

jury  fees.  »      *-  26.  Repeating  demand  for  jury  — &  not 

11.  Failing  to  appear  at  trial — Is  consent.  «.  « 

,n  «  ,i.      1  -4.  J,  Bulea  of  court — Aa  to  demand  ami 

12.  Failing  to  request  «tting  of  cause-  ^i^er  of  jury-Court  h^lo  J^r 

Code  amendment  constitutional  to'  declare         ^  power 

13.  FiUng  an  amwer-Not  appearance.  jjg.  Same-Sam^PaUure  to  demand  jurv 

14.  Legal  issues  in  equitable  action.  on  law-day.  * 

ISO 
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29.  Same  —  Same  —  Imposing  limitations 
and  reqairements. 

SO,  31.  Same  —  Same  —  Beqoiring  deposit  of 
jni7  fees. 

32.  Same  —  Same  —  Bequiring  deposit  of 
twenty-four  dollarR. 

38.  Same — Same — ^Bequiring  jarj  fee  to  be 
deposited  1^  party  (umanding  jmy. 

34.  Same — Same — Time  of  collecting  jury 

fees. 

35.  Stipulation  of  attorneys — When  not  a 

waiver. 

36.  Trial  of  cause  when  not  commenced — 

Ab  to  waiver. 

1.  Abaence  of  sdvcrM  party  — WmItm 
riKht  to  jnrr  trial,  but  la  not  consent  to 
trial  by  Jury  of  leas  number  than  twelve.— 
Zane  t.  Crowe,  4  Cal.  112,  113. 

2.  ArsnHCBt— Not  provided  tor.-' — Above 
section  and  following  sections  do  not  ex- 
pressly provide  for  argument  in  the  case 
of  a  trial  by  the  court,  and  there  would 
seem  to  be  reason  for  leaving  It  to  the  wise 
discretion  of  the  Judge;  but,  where  there  Is 
room  for  argument.  It  would  certalnljr  be 
the  better  practice  to  permit  It.  If  the 
trial  Judge  at  the  close  of  the  evidence.  Is 
entlrelr  satlsfled  as  to  his  decision,  argu- 
ment would  generally  be  of  no  avail;  but 
even  then  counsel  might  be  able  to  make 
suggestions  that  would  Influence  the  Judi- 
cial mind. — Center  v,  Kelton,  SO  CaL  App. 
611.  139  Fac  960,  961. 

S.  Avpewlas  and  Crrlnc  caaae  before 
coBi-t  without  objeetloa  on  day  set  by  con- 
sent for  trial  of  cause.  Is  waiver  of  trial  by 
Jury. — Boston  T.  Co.  v.  McKenxie,  67  Cal. 
486,  4»0,  S  Pac  2t, 

4.  Case  bdas  wroastnilr  oa  eaatty 
ealcadJir.  and  defendant  having  no  notice 
thereof,  failure  to  appear  at  trial  was  no 
waiver  of  right  to  trial  by  Jury. — Sweeney 
T.  Stanford,  60  Cal.  362,  366. 

5.  C;oBdeaa«a41on  of  land  fvr  street  pnr- 
p»TS  Tarr  trial — ^Waiver  ot,^ — In  an  action 
by  a  municipality  to  condemn  for  street 
purposes  ground  used  as  right  of  way  by 
street  railway  company  and  the  appellants 
holding  the  land  by  fee-simple  title  the 
proceedings  being  under  section  8  of  the 
Vrooman  Act  as  amended  by  the  legislature 
of  1909  (II  Henning's  General  Laws,  3d  ed. 
3077),  where  the  parties  appeal  and  go  to 
trial  without  objection,  they  will  he  deemed 
to  have  waived  a  trial  by  Jury.— City  of 
Los  Angeles  v.  Zeller,  176  Cal.  194,  167  Pac. 
849. 

«,  DuMand  tw  Jary  bclny  veaeral— Wken 
4«afail  praper^— -In  a  case  where  the  demand 
for  Jury  being  general  and  embracing  whole 
Que.  was  properly  denied  In  action  to  annul 
contracts  of  sale  on  ground  of  fraud.— 
Ifescnbnrff  T.  Dunn,  1»  Cal.  S28.  ttt,  67 
Pac.  887. 


T.  Dcauwd  for  Jary  trial  bmAc  by  tele* 
tpmm~-B*mt  *m  Jndgc  day  before  trial,  even 
If  Judge  upon  receipt  thereof  orders  Jury,  Is 
not  sufllclent  to  compel  trial  by  Jury,  when 
party  falls  to  appear  In  person  or  by  coun- 
sel at  trial. — McQulre  v.  Drew,  83  Cal.  886, 
231,  23  Faa  342. 

8.    DeaMadlac  Jory  !■  aaf  neceaaarr,  for 

party  Is  entitled  to  Jury  trial  unless  It  la 
waived  In  one  of  the  modes  prescribed  by 
above  section. — Swasey  v.  Adair,  88  Cal.  179, 
133,  26  Pac.  1119. 

8.  Deaiaadlag  Jufy  la  aeccaaary — Party 
mamjr  have  been  entitled  t*  Jary  trial,  but 

he  did  not  ask  for  It,  and  by  not  asking 
for  It  It  was  waived. — ^Pflster  t.  Dascey,  66 
CaL  403,  406,  4  Pac.  898;  Ferrea  v.  Chabot, 
121  Cal.  233,  23S,  68  Pac  689,  1092. 

19.  Divorce  aetlon— Rcanlrlag  deposit  for 
Jary  feea  With  olerk  of  one  da^s  per  dlem 
and  mileage  of  the  Jury  as  condition  for 
making  order  of  trial  by  Jury  Is  not  abuse 
of  discretion  of  court  in  action  for  divorce. 
It  was  within  discretion  of  court  to  refuse 
Jury  on  any  or  all  of  issues  and  likewise 
to  impose  reasonable  terms  in  case  It 
granted  Jury  at  request  of  one  party  against 
wish  of  other. — Hudson  v.  Hudson,  129  Cal. 
141.  142,  61  Pac,  778. 

XI.  FalllBS  to  appear  at  trlal-~Is  «•■- 
sent  on  part  of  party  not  appearing  that 
issue  should  be  tried  by  court  without 
Jury,  Opposing  party  could  have  made  this 
consent  mutual  by  submitting  case  to  court, 
but  as  he  did  not  choose  to  take  that  course 
and  called  for  Jury,  he  was  bound  to  take 
number  reaulred  by  law,  and  less  number 
did  not  constitute  legal  Jury  without  con- 
sent of  adverse  party. — QlUespIe  v.  Benson, 
18  Cal.  409,  411. 

12.  Failure  to  request  tbe  settiag  of 
cans*  —  Code   amendment  eonstltntlonal. — 

The  provisions  of  subdivision  4  of  the  above 
section  providing  that  a  right  to  trial  by 
Jury  shall  be  waived  by  falling  to  announce 
that  a  Jury  Is  required,  at  the  time  the  cause 
If  first  aet  upon  the  trial  calendar  Is  not 
conatitutlonal,  under-  the  language  of  sec- 
tion 7  of  article  I  of  the  California  con- 
stitution providing  in  effect  that  a  trial  by 
jury  may  be  waived  in  civil  actions  by  the 
consent  of  the  parties  certlQed  In  such 
matter  as  may  be  permitted  by  law.— Ben- 
nett V.  Hlllman,  87  Cal.  App.  486,  174  Pac. 
862. 

18.    Flllav  anawer— Not  appearance. — The 

filing  of  an  answer  does  not  operate  as  an 
appearance  at  trial,  and  by  falling  to  ap- 
pear trial  by  Jury  Is  waived.  —  Zane  v. 
Crowe,  4  Cal.  112,  113. 

14.  I^gal  iaanea  la  e«attable  actloa.— The 
fact  that  legal  Issues  may  be  Involved  in 
an  equlUble  action  does  not  entitle  the  de- 
fendant to  demand  a  jury  trial  thereof.— 
Coghlan  v.  Quartararo,  16  Cal.  App.  666,  IIS 
Pac.  664. 
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15.  Object  of  statntr— 'Caa  not  be  de- 
feated br  prtvate  atlpnlatloa.  when  such 
object  ia  to  promote  erreat  public  Interest, 
liberty,  or  morala. — Griffith  v.  New  York 
Lite  Ins.  Co.,  101  Cal.  627,  641,  40  Am.  8L 
Rep.  96,  36  Pac.  113. 

16.  Oval  avrceaicnt  nade  In  opca  eoavt— 
To  waive  trial  by  Jury  upon  counter-agrree- 
ment  of  opposing  counsel  to  transfer  cause 
to  another  department  of  court  so  as  to  se- 
cure delay  In  trial,  though  not  entered  In 
minutes  In  writing,  is  good  grounds  for 
court  to  refuse  trial  by  Jury.— Hawes  V. 
Clark,  84  Cal.  272,  274,  24  Pac.  116. 

17.  Party  shonld  be  relieved  from  stlpo- 
latlon  waiving  Jury  where  same  can  be  done 
without  Injury  to  other  side,  and  without 
disarranging  orderly  conduct  of  business 
of  court.  Such  stipulation  should  not  be 
looked  upon  as  contract  made  upon  valu- 
able consideration.  Court  has  some  discre- 
tion In  matter,  and  refusal  of  trial  court  to 
set  aside  such  stipulation  on  sole  ground 
that  there  had  been  material  change  In  Is- 
sues of  case  by  reason  of  substitution  of  at- 
torneys and  filing  an  amended  complaint, 
was  not  gross  abuse  of  discretion. — Ferrea 
V.  Chabot,  121  Cal.  233,  286,  2S6,  BS  Pac. 
689,  1092. 

18.  Party  to  «olt  la  equity — Not  entitled 
to  Jury  trial.— Walker  v.  Sedgwick,  6  Cal. 
192;  Hill  ▼.  Saunders,  8  Cal.  281.  286. 

Aa  to  trial  by  Jnry,  seaerally.  la  eqnlty 
eases,  see.  ante,  i  526  and  note  Part  XVI. 

As  to  verdlet  of  Jnry  la  eqalty  cases  kelag 
Merely  advisory  to  eonrt,  see,  ante,  1  626 

and  note  pars.  346,  347. 

10.  Proeeeding  with  trial  after  discharge 
of  Jnry,  and  introducing  further  evidence 
in  cause  In  which  Jury  had  rendered  special 
verdict  and  Incomplete  flndings  In  favor  of 
defendant.  Is  inconsistent  with  any  demand 
or  desire  for  Jury  trial,  and  should  be  held 
waiver  of  right. — ^Montgomery  v.  Sayre,  S 
Cal.  ITnrep.  86S,  ZS  Pac.  662. 

30.  Dbtrngnlafeedi  In  Montgomery  v. 
Sayre,  91  Cal.  206,  211,  27  Pac.  648,  which 
holds  that  question  of  waiver  of  Jury  trial 
was  not  Involved  and  overruling  former 
case  on  other  points,  viz..  that  verdict  of 
Jury  was  not  set  aside  in  regular  way  and 
was  in  full  force  at  conclusion  of  trial,  and 
court  could  not  enter  a  verdict  contrary 
to  will  of  jury.  When  verdict  la  set  aside, 
court  must  grant  new  trial;  It  has  no  power 
to  proceed  and  determine  cause. 

21.  Proviiilon  of  eoBMtltiitloa  aeearlag 
right  of  trial  by  Jury  refers  generally  to 
those  cases  in  which  such  right  existed  at 
common  law  at  time  of  adoption  of  consti- 
tution.— Woods  V.  Varnum,  85  Cal.  639.  «44, 
24  Pac.  843.  See  Kopplkus  v.  State  Capitol 
Comrs.,  16  Cal.  248,  254;  Grim  v.  Norris.  19 
Cal.  140.  142.  79  Am.  Dec.  206:  Cassidy  V. 
Sullivan,  64  Cal.  266.  267,  28  Pac.  234. 

S3.  Record  on  apprnl  silent  as  to  waiver 
_-FresnmptloB. — The  record  on  appeal  being 


silent  on  question  as  to  whether  defendant 
waived  his  right  to  trial  by  Jury,  and  cause 
having  been  tried  and  determined  by  court, 
presumption  Is  that  defendant  waived  such 
right.— Leadbetter  v.  Lake,  118  Cal.  515,  616, 
60  Pac.  686.  See  Boston  T.  Co.  v.  McKenzie. 
67  Cal.  485,  490,  8  Pac.  22;  Montgomery  v. 
Sayre,  91  Cal.  206,  211,  27  Pac.  648. 

38.  Record  showing  —  Merely  demand 
made  on  day  of  trial. — In  those  cases  where 
the  record  shows  merely  that  appellants 
made  demand  for  Jury  on  day  case  came  on 
for  trial,  and  nothing  further,  and  another 
part  of  record  showing  that  there  was  rule 
of  court  that  the  party  demanding  Jury 
shall,  before  commencement  of  trial,  deposit 
with  clerk  of  court  fees  necessary  therefor, 
and  parties  not  making  or  offering  to  make 
deposit  under  such  circumstances,  court  did 
not  err  In  denying  demand  for  Jury. — Naph- 
taly  V.  Rovegno,  130  Cal.  639,  640.  63  Pac. 
66,  621. 

24.  Compare!  Dissenting  opinion  _  by 
Beatty.  C.  J.,  Naphtaly  v.  Rovengo,  ISO'Cal. 
639,  641.  63  Pac.  66,  621. 

25.  Same— That  canae  came  on  rcKuIarly 
for  trial  before  the  court  sitting  without 
Jury,  both  sides  being  represented  by  at- 
torneys, whereupon  defendants  moved  for 
Judgment  upon  pleadings  and  motion  being 
denied,  defendants'  counsel  said:  "Then, 
there  being  prayer  that  they  may  be  put 
In  possession,  I  ask  upon  that  Jury  trial," 
court  properly  refused  trial  by  Jury,  aa  this 
was  waiver. — Polack  v.  Gurnee.  66  Cal.  266, 
270.  6  Pac.  229.  610. 

2S.  Repeating  demand  for  Jury— la  not 
necessary  after  court  has  once  denied  ap- 
plication, and  action  of  court  thereafter  In 
proceeding  to  try  cause  without  Jury  was 
under  exception  of  party. — Swasey  v.  Adair, 
88  Cal.  179,  188,  26  Pac.  1119. 

37.  Rnles  of  conrt — As  to  demand  and 
waiver  of  Jury— Coart  has  no  power  to  de- 
clare by  Us  rules  what  shall  constitute 
waiver  of  constitutional  right  of  trial  by 
Jury.— Biggs  V.  Lloyd,  70  Cal.  447,  448,  11 
Pac.  881. 

SR.  Same— Same — Pallnre  to  demand  Jnry 
on  law-day,  as  required  by  rules  of  court, 

does  not  constitute  waiver  of  right  to  Jury 
trial  on  day  for  which  case  was  set  for 
trial.— Biggs  v.  Lloyd.  70  Cal.  447,  448,  11 
Pac.  831. 

29,  Same — Same  —  Imposiag  Ilmltatinns 
and  reqalremcDts  as  to  right  of  trial  by 
Jury  not  imposed  by  statute  regulating  man- 
ner of  demanding  Jury,  under  constitutional 
provision  that  Jury  shall  be  deemed  waived 
In  civil  cases  unless  demanded,  is  null  and 
void. — State  ex  ret.  Nichols  v.  Cherry,  22 
Utah  1,  60  Pac  1108. 

SO,  Same — Saate— Rcqnirlag  dcpoalt  of 
Jnry  fees  within  five  days  after  making 
demand  for  Jury,  is  reasonable,  and  if  not 
complied  with  court  would  not  err  in  deny- 
ing demand  for  jury. — Adams  V.  Crawford, 
116  Cai.  495.  497.  48  Pac.  488. 
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81.  DIrtlBKvlMliedi  In  Randall  v.  Kelaey. 
7  Idaho  KS,  SI  Pao.  616,  on  ground  that 
they  had  no  statute  requiring  deposit  of 
Jury  fees  with  court  as  condition  prece- 
dent to  rtsht  of  party  to  have  Jury  in  cases 
that  come  under  Justice  court  practice,  nor 
any  statute  authorizing  courts  to  make  rule 
to  sucli  effect. 

32.  S«m« — Same  —  ReqnIrliiK  drpoalt  of 
twmty-foiiT  dollars  upon  demand  for  Jury 
as  required  by  rule  of  the  court,  la  proper. 
— Bank  of  lessen  Co.  t.  Sherer,  108  Cal. 
513,  516,  41  Pac.  415. 

33.  Sue — Same — IleqnirlMK  Jnrr  tee  to 
h«  deyoalted  by  party  demandlnv  Jary  be- 
fore commencement  of  trial  can  har«  no 
operation  if  Jury  trial  Is  denied  In  advance. 
Besides,  party  making  demand  has  all  time 
before  commencement  of  trial  to  make  his 
deposit,  and  if  when  demand  was  made 
there  was  no  jury  In  attendance,  trial  by 
court  to  which  defendants  were  forced  be- 
gan and  ended  before  it  was  possible  for 
Jury  trial  to  have  commenced,  and  failure  to 
deposit  Jury  fee  Is  no  reason  tor  denying 
right  (dis.  op.,  Beatty,  C.  J.). — ^Naphtaly 
V.  Rovegno,  ISO  Cal.  6S9,  641,  63  Fae.  66, 
621. 

34.  Same  —  Same  —  Time  of  eollcetinic 
Jnry  tec*  is  not  Of  such  importance  as  to 
change  character  of  rule  that  court  has 
right  to  make  parties  pay  Jury  fees.  Rule 
re<uilrlng  fee  to  be  paid  in  advance  Is  rea- 
sonable precaution  to  prevent  Jurors  from 
being  defrauded  by  unscrupulous  parties, 
and  to  prevent  demand  tor  jury  being  used 


as  pretext  to  obtain  continuances,  and  thus 
trifle  with  Ju8ttce.-->Conneau  v.  Gels,  78  Cal. 

176,  177.  2  Am.  St.  Rep.  785,  14  Pac.  580. 

Am  to  various  roles  of  court  that  have 
been  adopted  tending  to  caaet  good  faith  on 
part  of  litigants,  see  note  41  Am.  St.  Rep. 
640. 

35.  Stipulation  of  Bttomeys — ^When  not  a 
walveiw—A  stipulation  of  attorneys  is  not 
waiver  of  Jury  trial  when  such  stipulation 
Is  entirely  consistent  with  Idea  of  trial, 
either  with  Jury  or  by  court,  and  It  la  only 
by  ingrafting  therein  fact  that  there  was 
no  Jury  for  that  department  of  court,  and 
that  such  fact  was  notorious.  Only  by  In- 
grafting Buch  facts  would  stipulation  be- 
come of  any  force,  and  it  is  too  vague  and 
uncertain  basis  on  which  to  found  waiver, 
—Piatt  V.  Havens,  119  Cal.  244,  248.  51  Pac. 
842. 

As  to  stipulation  of  attorney,  see,  ante, 
g  283  and  note  pars.  246-287. 

36.  Trial  of  cause  vrhen  not  commenced 
—As  to  waiver. — Trial  of  case  was  not  com- 
menced In  morning,  as  far  as  waiving  right 
to  jury  trial  tor  non-appearance  was  con- 
cerned, where  It  was  postponed  until  after- 
noon because  attorney  tor  defendant  was 
actually  engaged  in  trial  of  another  cause 
and  absent  for  such  reason.  Demand  for 
Jury  trial  was  proper  upon  appearance  In 
afternoon,  for  defendant  was  entitled  to 
such  trial  unless  he  had  waived  it  In  one 
of  the  ways  prescribed  by  law. — Farwell  v. 
Hurray.  104  Cal.  464,  467,  S8  Pac  199. 


§  632.   UPON  TRIAL  BY  OOUBT,  DECISION  TO  BE  IN  WBITINO  AND 

FILED  WITHIN  THIETY  DAYS,  Upon  the  trial  of  a  question  of  fact  by  the 

court,  its  decision  must  be  given  in  writing  and  filed  with  the  clerk  within 

thirty  days  after  the  cause  is  submitted  for  decision. 

History:    Enacted  March  11,  1872;  amendment  approTed  March  84, 
1874,  Code  Amdts.  1878-4,  p.  312. 

IS.  Same — Failnre  to  make — Groand  for  new 

trial. 


DECISION  ON  TRIAL  BY  COURT. 

1.  Action  for  partnership  accounting  and 

dissolution — ^Findings  of  fact — Discre- 
tion of  court. 

2.  Adopting  verdict — In  equity  eatue. 

3.  Calling  jury — Findings  required,  when. 

4.  Cause  can  not  be  considered  as  tried — 

Until  decision  has  been  made. 

5.  Construction  of  section — As  to  what  in- 

cludes. 

6-  8.  Same — Directory  merely. 

9.  Customary  rule — Where  court  annonneeB 
its  decision. 

10.  Decision — As  to  requirement  that  it  be 

in  writing. 

11.  Same — Aa  to  necessity  for. 

12.  Same — As  what  constitutes. 

13.  Dismissal. 

14.  Findings — Failure  to  file  —  Immaterial, 

when. 
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16.  Same — Filing  of  findings — More  than  six 

months  after  cause  was  submitted. 

17.  Same— That  several  matters  are  not  true. 

18.  XneoneiBtency  between  formal  and  oral 

findings — Effect  of. 

19.  Jadieial  act  of  renditioQ — Siffnins  and 

Ming  ifl. 

20.  Opinion  of  trial  court — Can  not  be  intro- 

duced. 

21.  Same — Forms  no  part  of  record  on  ap- 

peal. 

22.  Same— Informal  views  of  trial  court. 

23.  Same — Legal  effect  of. 

24.  Same — Must  be  construed  with  reference 

to  the  particular  facts. 

25.  Same — No  part  of  record. 

26.  Rights  of  parties— Are  not  to  be  preju. 

diced  by  delay  of  court. 
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S7.  Signing  and  filing  provided  for  in  aeo- 

tion  constitute  what. 

28.  Transcript  on  appeal — Setting  forth  find- 
ings and  conclusions. 

1.  AetloD  for  pMrtaersblp  aecoDBtlRV  «ti4 
dliiMlntl*«~-FlBdlBK*  of  fact — Dlaoretion  of 
conrt. — In  an  action  for  the  dissolution  of 
an  allegred  partnership  and  for  an^^jkount- 
fns,  the  Jud^e  may  tile  his  tlndln^Rf  fact 
as  to  the  existence  of  the  partnership  either 
before  or  after  an  accounting  ordered,  tn 
Ills  discretion  within  the  provisions  of  the 
above  section  requiring  flndinffs  to  be  flled 
within  thirty  days.— Welch  v.  Alcott.  186 
Cal.  781,  198  Pac.  626. 

2.  Adoptlas  verdict  —  la  eqaltr  cause 
causes  sach  verdict  to  become  equivalent  ol 
finding  by  the  court. — "Warring  v.  Preear, 
64  Cal.  54,  66,  28  Pac.  116. 

3.  Calllnc  Jarr — FladlagM  rcqnlred.  vrben. 

— In  an  action  to  recover  damages  alleged 
to  have  been  sustained  by  plaintiff  in  con- 
nection with  a  real  estate  trade,  through 
fraudulent  representations  of  the  defendant, 
where  a  Jury  is  called  and  a  verdict  ren- 
dered, the  Judge  will  be  required  to  file 
his  findings  in  accordance  with  the  re- 
quirements of  the  above  section,  for  the 
reason  that  the  calling  of  the  jury  Is  In  an 
advisory  capacity  only,  and  necessitates  a 
written  decision  by  the  court.  In  the  same 
manner  as  findings  of  fact  and  conclusions 
of  law  are  required  by  section  633,  post. — 
McKeever  v.  Locke  Paddon  Co.,  —  Cal.  App. 
— ,  193  Pao.  268.  applying  the  doctrine  in 
Vallejo  &  N.  R.  Co.  v.  Reed  Orchard  Co.. 
169  Cal.  646,  147  Pac.  238:  Holland  v.  Kelley, 
177  Cal.  48,  169  Pac.  1000.  distinguishing 
Johnson  v.  Hina  Rica  Oold  Co..  128  Cal.  621, 
«1  Pac.  76. 

4.  Canac  ran  not  hr  ronnldered  as  tried 
— Vatll  deelaloB  has  beea  made  and  filed. — 
Warring  v.  Freear.  64  Cal.  54,  56,  28  Pac. 
115.  See  Hastings  v.  Hastings,  31  Cal.  96, 
98. 

B.  Con»traetloa  of  nccttoa — As  to  what 
Inolndex. — The  above  section  refers  to  the 
trial  of  civil  actions,  and  not  to  special 
proceeding!!. — I^yons  v.  Marcher,  119  Cat. 
382.  383.  51  Pac.  669. 

«.  Same — Dfrcetarr  aieirelr- — Above  sec- 
tion is  directory  merely. — HcQulllan  v.  Don- 
ahue, 49  Cal.  167,  158:  McLennan  v.  Bank  of 
California,  87  Cal.  669,  671,  26  Pac.  760. 

7.  Provision  requiring  court  to  flle  Its 
decision  In  writing  within  thirty  days  after 
submission  of  cause  is  directory  merely,  and 
cnurl  trying  case  without  jury  has  Juris- 
diction to  file  its  flndinps  of  fact  and  con- 
(^'lUHlons  of  law  after  time  designated  by 
statute.  There  should,  however,  be  no  un- 
necessary delay  in  so  doing.  —  Lynch  v. 
Covlglio.  17  Utah  106.  108.  63  Pac.  988.  Cit- 
ing Vennnl«  V.  Shaw,  4  Cal.  214,  216:  Broad 
V.  Murray,  44  Cal.  228.  229:  McLennan  v. 
BanlE  of  California,  87  Cal.  669,  S71,  26  Pac. 
760. 


8.  The  provisions  of  the  above  section 
requiring  findings  to  be  filed  wlthtn  thirty 
days  after  the  submission  of  the  eause.  are 
directory  merely. — Hutchinson  Co,  v.  Bfar- 
Bhall,  —  Cal.  App.  — ,  193  Pac.  164.  following 
the  doctrine  in  Kepller  v.  Kepfler,  134  Cal. 
216,  66  Pac,  208;  Eddy  v.  American  Amuse- 
ment Co.,  121  Cal.  App.  487,  132  Pac.  88. 

9.  dutomry  rale  —  Wbere  cosvt  aa. 
noaaccs  Urn  dcetslon  is  to  enter  brief  minute 
order  to  that  effect,  but  this  is  not  ordi- 
narily decision  from  which  appeal  Is  to  be 
taken,  and  certainly  it  can  not  be  so  con- 
sidered where  court,  after  having  made 
such  entry,  proceeds  to  file  formal  findings 
of  fact  and  conclusions  of  law  and  there- 
upon enters  judgment. — Sullivan  v.  Wash- 
burn A  M.  M.  Co..  1S9  Cal.  267,  2B>,  72  Pac. 
992. 

l(k  Decision— Aa  to  rcqntrcaieat  that  It 
be  im  wrltlac,— The  decision  must  be  In 
writing,  and  flled  within  thirty  days  after 
submission.— CargnanI  v.  Cargnaoi,  16  Cal. 
App.  99,  116  Pac.  306. 

As  to  deeisioaN  generallr,  see,  post,  9  633 
and  note. 

11.  Sane — Aa  to  aeeesalty  for. — Until  the 
decision  has  been  entered  on  the  minutes, 
or  reduced  to  writing  by  the  judge  and 
signed  by  him.  and  flled  with  the  clerk,  the 
case  has  not  been  tried  In  legal  intent. — 
San  Joaquin  &  Kings  River  Canal  A  Irr. 
Co.  V.  Stevinson,  SO  Cal.  App.  406,  168  Pac. 
768. 

13.  Sasse—As  to  what  coaatltatm. — The 

opinion  of  the  court,  expressed  from  the 
bench  in  deciding  a  case,  is  no  part  of  the 
decision.  In  the  formal  findings  of  fact 
and  conclusions  of  law  are  to  be  found  the 
only  legal  expression  of  the  views  of  the 
court, — San  Joaquin  &  Kings  River  Canal 
&  Irr.  Co.  v.  Stevinson,  30  Cal.  App.  406 
168  Pac.  768. 

IS.  DfsmlHiial. — The  dismissal  of  an  ac- 
tion after  evidence  Is  in  by  the  court  of  Its 
own  motion  Is  not  a  nonsuit  under  section 
681,  ante,  subdivision  6,  but  Is  a  final  Judg- 
ment, and  no  findings  and  conclusions  hav- 
ing been  filed  as  prescribed  herein,  such 
judgment  Is  unsupported  and  must  be  re- 
versed.— Saul  V.  Moscone,  16  Cal.  App,  611 
118  Pac.  462. 

14.  FindlncN  —  Faliarc  to  He— iHmirtr- 
vlal  when. — In  those  cases  In  which  an  ap- 
pellant objecting  because  findings  were  not 
filed  within  thirty  days  as  required  by  the 
above  section,  who  has  failed  to  show  any 
detriment  by  reason  of  the  delay  or  any 
abuse  of  discretion  on  the  part  of  the  trial 
court,  or  any  error  committed  by  said  court, 
either  upon  the  trial  of  the  cause  or  in 
making  the  findings  therein  If  there  was  er- 
ror in  the  delay  in  filing  the  findings  It  was 

immaterial. — Hutchinson  Co.  v.  Marshall.  

Cal.  App.  — ,  198  Pac.  164. 

Aa  to  fladlnpi  of  coavt  geaerallr,  see, 

post,  i  633  and  note. 
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Am  to  tBeoulstenej'  between  formal  aad 
•ral  awdlay,  see  par.  18,  this  note. 

IS.  Same — ^Fallare  to  make — Ground  for 
■ew  trial. — The  provisions  of  the  above  sec- 
tion requiring  Che  Judge  to  make  written 
findtnga  of  fact  U  for  the  benefit  of  the 
court  mad  the  parties,  and  the  failure  of 
the  trial  court  to  make  such  finding  con- 
stitutes Judicial  error  for  which  a  new 
trial  may  be  ordered. — Frascona  v.  X#ob  An- 
geles R,  Corp.,  —  Cal.  App.  — .  191  Pac.  t6S, 
following  the  doctrine  In  Polhemua  v.  Car- 
penter. 43  Cal.  386;  Savings  &  Loan  Soc. 
V.  Burnett,  106  Cal.  514,  29  Pac.  922;  Hunt- 
ington V.  Vavra.  36  Cal.  App.  355.  72  Pac. 
168;  approving  Hard  v.  Kleeb.  1  Wash.  S70, 
25  Pac.  467,  27  Pac.  273. 

18.  Same — PUlag  of  flndlnga — More  than 
mtK  Months  after  eanse  vtum  iinbniitted  for 

decision  and  court  had  ordered  Judgment 
for  defendant.  Is  not  ground  for  new  trial, 
nor  can  any  such  question  be  reviewed  on 
appeal  taken  from  order  denying  new  trial. 
— Kepfler  t.  Kepllar,  1S4  Cal.  205,  20«,  66 
Pac.  SOS. 

IT.  Sale  Vhmt  sereral  aiattns  arc  mot 
trmo,  and  then  proceeding  to  And  that  sev- 
eral allegations  of  complaint  not  In  conflict 
with  foregoing  findings  are  true.  Is  not  In 
accordance  with  above  section,  which  re- 
quires court  to  find  facts. — Ooodnow  v. 
Oriswold,  68  Cal.  6»9,  603,  9  Pac.  837. 

18,  iBcraalateney  between  formal  and 
•ral  Sndinge — Bffect  of. — Where  the  court 
some  six  weeks  after  the  submission  of 
the  case  delivered  an  opinion  wherein  he 
summarised  the  important  facts,  and  the 
formal  findings,  signed  two  or  three  months 
later,  did  not  In  all  respects  accord  with  the 
views  of  the  first  opinion,  the  formal  find- 
ings can  not  be  subordinated  or  controlled 
by  the  former  opinion.  No  antecedent  ex- 
pression of  tbe  Judge,  whether  casual  or 
cast  In  the  form  of  an  opinion,  can  In  any 
way  restrict  his  absolute  power  to  declare 
hIa  flnal  oonclualon  in  the  only  manner 
authorised  by  law,  which  Is  under  thla  and 
the  following  section. — Scholle  ▼.  Flnnell, 
ITS  Cal.  872.  159  Pac.  1179. 

Aa  to  SndlaBa  Kenenilly,  aee  pars,  14-17. 
4hls  note. 

1*.  JWUdal  act  ef  rendition— Signing 
mmA  flilag  ls< — ^There  Is  no  other  Judicial  act 
required  to  be  performed  by  the  court  to 
make  the  Judgment  effectual,  beyond  that 
of  writing  (and  preaumabi}'  signing)  and 
filing  as  herein  provided  for. — Hoover  y. 
Lester,  16  Cal.  App.  153,  116  Pac.  882. 

See,  also.  par.  27,  this  note. 

aO.  Opinion  of  trial  conrt— Can  not  be 
introduced  for  purpose  of  showing  nature  of 
action  and  issues  submitted  to  court  for  Its 
consideration. — Keech  v,  Beatty.  127  Cal. 
177.  183,  59  Pac.  887;  Belger  v.  Sanchez,  137 
Cal.  614,  618,  70  Pac.  738. 

fl.  Same— Forma  no  part  of  record  on 
ilppealt  but  is  not  prejudicial,  and  most  that 


can  be  said  Is  that  it  will  entail  needless 
cost  of  printing.  It  is  not  unusual  for 
counsel  to  embody  opinion  of  lower  court 
in  briefs,  better  to  enable  appellate  court 
to  fully  comprehend  points  involved  and 
views  of  trial  court.  Whether  appearing  in 
briefs  or  in  record,  however,  opinion  can 
not  be  considered  to  affect  or  change  facts 
as  found.— Churchill  v.  Flournoy.  127  Cal. 
355,  360,  861,  69  Pac.  791.  See  Houston 
Williams.  13  Cal.  24,  27.  73  Am.  Dec.  565; 
Hidden  v.  Jordan,  28  Cal.  301,  304,  305; 
McClary  v,  McClary,  38  Cal.  675,  677;  Wil- 
son T.  Deylne,  67  Cal.  341,  842,  7  Pac.  776. 

As  to  not  being  pmxt  ot  record,  aee  par. 
26,  this  note. 

22.  Same — Informal  views  of  trial  court. 
— The  opinion  of  the  trial  court  is  nothing 
more  than  what  is  imports,  the*  Infoimal 
vlewa  of  the  court,  anbject  to  future  modi- 
fication after  argument,  and  not  the  legal 
expresalon  of  thoae  views,  which  can  be 
found  alone  In  the  formal  findings  of  fact 
and  conclusions  of  law. — Montecito  Valley 
Co.  v.  Santa  Barbara,  144  Cal.  696,  77  Pac. 
Ills. 

28.  Same — Legal  effect  oC— A  written 
opinion  stating  that  each  party  should  pay 
his  own  costs  la  no  part  of  the  decision  and 
is  without  legal  effect,  being  merely  an  in- 
formal statement  of  the  views  of  the  court 
which  are  subject  to  modification,  and  can 
not  preclude  findings  that  plaintiffs  are  en- 
titled to  recover  their  costs  against  the  de- 
fendant.— Wadlelgh  V.  Phelps,  149  Cal.  645, 
87  Pac.  93. 

24.  Same — ^Mn>t  be  construed  with  refer- 
ence to  the  particular  facts  then  before  the 
court. — Chapman  v.  State,  104  Cal.  690,  697, 
43  Am.  St.  Rep.  168,  38  Pac.  467;  Grant  v. 
Murphy.  116  Cal.  427,  482,  68  Am.  St.  Rep. 
188.  48  Pac.  481. 

26.  Same — No  part  ot  record.^ — Written 
Opinion,  without  even  form  of  having  been 
under  oath.  Is  not  competent  evidence  for 
purpose  of  showing  nature  of  action  and 
issues  Involved. — Keech  v.  Beatty,  127  Cal 
177,  188.  69  Pac.  837, 

As  to  forming  no  part  of  record  on  np- 
pral.  see  par.  21,  this  note. 

21k  Rights  Of  pnrtlcM  —  Are  not  to  be 
prcjndlccd  by  delay  of  conrt  In  respect  to 
any  of  these  acts  or  proceedings,  and  court 
is  authorised  to  direct  making  or  filing  of 
Its  findings  of  facts  and  conclusions  of  law. 
as  well  as  entry  of  Judgment  thereoil  nune 
pro  tune,  aa  of  such  date  as  will  preserve 
these  rights. — Fox  v.  Hale-  A  N.  S.  H.  Co 
108  Cal.  478,  481,  482,  41  Pac.  828. 

27.  Signing  and  filing  provided  for  In  sec- 
tion— Conatltntc  what, — The  signing  and 
flltng  provided  In  above  section  constitute 

the  rendition  of  Judgment  by  the  court.  

Hoover  v.  Lester,  16  Cal.  App.  163,  116  Pac. 
382. 

See,  also,  par.  19,  this  note. 
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38.  Truscript  ob  appeal— Setting  forth 
flndlar*  aad  concla«loiMi,  but  not  showing: 
that  they  have  been  signed  by  Judge,  or 
flled  with  clerk;  nor  that  there  waa  any 
Judgment  entered  thereon,  doea  not  ahow 


that  any  Judgment  was  ever  rendered  by 
the  court,  and  Is  cause  for  dismissal  of  ap- 
peal.— Estate  ot  De  Lieon,  1  Cal.  Unrep.  8SS, 
S5  Pao.  309. 


§  633.  FACTS  POUND  AND  CONCLUSIONS  OF  LAW  MUST  BE  SEPAR- 
ATELY STATED.  JUDGMENT  ON.  In  giving  the  decision,  the  facts  found 
and  the  conclusions  of  law  must  be  separately  stated.  Judgment  upon  the 
decision  must  be  entered  accordingly. 

History:    Enacted  March  11,  1S72. 


FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW— DECISION. 
I.  In  General,  1-183. 
11.  Amendments  to  Findings,  124-138. 

III.  Construction  or  Findings  —  A.  Txr 

General,  139-163. 

IV.  Same  — B.  Ui/hmate  and  Probative 

Facts  in  Findings— Efixct  or,  164- 
184. 

Y.  Failure  to  Find  UroN  Certain  Issues 

— A.  In  General,  185-205. 
VL  Same — B.  Evidence  on  Issue  Neces- 
SABT,  206-222. 
VIL  Saue— C.  Material  Issues,  223-245. 
VIII.  Stipulation  as  to  Facts  —  Findings 

Not  NECE8SAB7,  246-250. 

IX.  Findings  Outsidb  or  Issues,  261-254. 
X.  Objechons  to  Findings— How  Pre- 
sented—A. In  General,  2SS-261. 

XL  Same  — Sake  —  B.  By  Appeal  From 
Judgment,  262-269. 

XIL  Same— Same— G.  Bt  Motion  roR  New 
Trial,  270-27S. 

XIII.  PLEADNGS  iNCtttPOBATED  IN  FINDINGS — 

Bt  BsrEBENOE,  276-291. 

I.  In  General. 

1.  Editorial  note. 

2.  Additional  findinj^s — After  entry  of 

judgment,  invalid. 

3.  Same — Ex  parte  order  by  court  io- 

sertiDg. 

4.  Same — Judgment  being  allowed  to 

stand. 

5.  Same — Though  defective. 

6.  Adoption  of  findings  of  referee — 

Signature  by  judge  constitutes 
judgment. 

7.  Affirmative  case  of  plaintiflf — Being 

wholly  inconaistent. 

8.  AflSrmative  finding  of  fact,  incoa- 

sietent  with  averment. 

9.  Allegations  of  complaint — When  im- 

material. 

10.  Amendment  of  1866— To  section  180 

of  Practiee  Act^Had  effect,  of 
what. 

11.  Cause  has  not  been  tried— Until  all 

issues  have  been  disposed  of. 

12.  ConelUBiona  of  law— As  to  generally. 
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13.  Same — Constitate  flndings  of  fact. 

when. 

14.  Same — Deflmtion  of. 

15.  Same — ^Decisioii  as. 

16.  Same — Finding  that  canae  of  action 

of  plaintiff  u  barred. 

17.  Same— Finding  that  defendant  did 

not  at  any  tune  convert  stock. 

18.  Same — ^'Let  judgment  and  decree  be 

entered  accordingly." 
19,20.  That  plaintiff  have  Jndgment  ''as 
prayed  for  in  etnnplaint." 

21.  Cooitraetion  of  section— As  to  ob* 

ject. 

22.  Court  instructing  itself — Reason  does 

not  exist. 

23.  Same  —  Presenting  certain  proposi- 

tions to  court. 

24.  Court  subject  to  same  rules  as  jury. 

25.  Court  responsible  for  findings. 

26.  Decision — As  to  definition  of. 

27.  Same — Against  law. 

28*31.  Same — Is  findings  of  fact  and  con- 
cl  -sionB  of  law  signed  by  court 
and  flled. 

32.  Decree  on  foreclosure — Findings  of 

fact  may  be  embodied  in. 

33.  Same  —  Recital  in  decree  of  fore- 

closure. 

34.  Defective  findings — Or  absence  of 

any  finding. 

35.  Effect  of  provision  of  section  —  Is 

directory. 

36.  Entry  of  judgment — Ministerial  act 

— Rendition,  judicial  act. 

37.  Same— Lack  of  entry— Effect  of. 

38.  Erroneous  conclusion  of  law — Consti- 

tutes no  cause  for  reversal. 

39.  Facts  admitted  by  pleadings — Find- 

ings unnecessary. 

40.  Same— Fact  being  alleged  in  com- 

plaint and  not  denied  in  answer. 

41.  Same — Finding  adverse  to  admission 

in  pleadings. 

42.  Same — Same — ^Effect  of. 

43.  Same — Findings  are  not  necessBrr, 

when. 

44.  Same— Matters  of  fact  admitted  by 

pleadings  require  no  findings.  * 
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45.  Same — Should  be  treated  as  fomd, 

when. 

46.  I^ets  need  not  necessarily  follow 

the  pleadings. 

47.  Failure  to  sign  and  file — Effect  of. 

48.  Finding   being   conclusive  against 

right. 

49.  Finding  certain  matters  not  to  be 

true. 

BO.  Findings  of  facts  and  concluBions  of 
law— Separately  stating  —  Direc* 
tory  provision, 

61.  Findings  of  judge,  is  single  act. 
52.  Finding!  outside  of  issues — Can  not 
aid. 

63.  Findings  under  wrong  heading — Im- 
material. 

04f  56.  Findings  contrary  to  evidence — Im- 
material matter — Harmless. 

66.  Same  —  Same  —  Judgment  resting 

upon  for  its  validity —Reversal. 

67.  Findings  of  fact  by  court — Is  re- 

garded in  light  of  special  verdict, 

68.  Same  —  Place  after  conclnsions  of 

law. 

60.  Same  —  Shall  be  made  only  upon 

issues  joined. 

60.  Same — Sufficiency  of  findings. 

61.  Same — ^Beqnired,  when. 

62.  Gteneral  finding — A.  mere  eonelnsion. 

63.  Same — Controlled  by  special  finding. 

64.  Instrnetions  to  court — Propositions 

of  law  which  are. 
66.  Insufficient  finding — Is  not  finding 
in  one  sense. 

66.  Same — May  be  disregarded,  when. 

67.  Judgment — As  conclusions  of  law. 
Same — Entry  of. 

70.  Same — Same — Filing  of  findings  and 

conclusions. 

71.  Same — Same — Signature  of  judge. 

72.  Same — Statement  of  conclusions  of 

law  generally  precedes  rendition. 

73.  Same — Which  is  to  be  entered  upon 

the  decision. 

74.  Judgment  and  findings  —  In  same 

document. 

75.  Labor  and  duty  of  finding  facts. 

76.  Law  is  not  merely  directory — Court 

has  no  right  to  destroy  and  impair 
its  effect. 

77.  Line  of  demarcation — Between  ques- 

tions of  fact  and  conclusions  of 
law. 

78.  Material  finding — Definition  of. 

70.  Minute  entry — Directing  that  find- 
ings and  decree  be  drawn. 

80.  Nonsuit — Findings  are  not  required. 

81.  Nune  pro  tunc — ^Findings  may  be  so 

filed. 

A2.  Object  of  section — Is  twofold. 


83.  Same — ^Do  away  with  doctrine  of 

implied  findings. 

84.  Same — One  of  main  objects  of  sec- 

tion. 

85.  Only  purpose  of  findings — To  an- 

swer questions  raised  by  pleadings. 

86,87.  Opinion  of  court — Different  from 

findings. 

88.  Same — Opinion  of  court  in  deciding 

a  cause. 

89.  PrcBenting  findings  to  court — Be- 

questing  court  to  find  same. 

90.  Presumption^That  court  found  on 

all  issues  necessary  for  judgment. 

91.  Same — Express  finding  not  appear- 

ing in  record. 

92.  Same — Findings  being  waived. 

93.  Probate  matters  —  When  findings 

necessary. 

94.  Same — Issues  of  fact  arising  on  mo- 

tion for  sale  qf  real  property. 

95.  Same — It  has  never  been  definitely 

determined  by  supreme  court. 

96.  Same — Same — As  to  contest  of  ac- 

count of  executor. 

97.  Same  —  Same  —  As  to  contest  over 

order  of  sale  of  real  property. 

98.  Same — Manner  in  which  account  of 

executor  is  usually  made  out. 

99.  Same — Proceeding  to  settle  accounts 

of  eucutors. 
100.  Season  for  separately  stating  find- 
ings of  fact  and  conclusions  of 
law. 


101. 
102. 
103. 

104. 
105. 

106. 
107. 
108, 109. 

110. 

111. 

112. 

113. 

114. 

115. 


116. 


1S49 


Bequesting  court  to  find  upon  cer- 
tain issues. 

Bights  of  parties — Being  fully  pro- 
tected by  findings. 

Separately  and  specifically  finding — 
That  contract  set  up  in  complaint 
was  sustained. 

Signing  by  judge— As  to  generally. 
Same — Papers  required  to  be  signed 
by  trial  judge. 

Same — To  judgment,  has  no  effect. 
Special  findings. 

Special  verdiet  of  jury — ^Adopted  by 
court. 

Statements  by  judge — Findings  of 

court  is  not  impaired  by. 
Suits  in  equity  —  Court  may  make 

findings  of  fact  of  its  own. 
Same — Findings  of  fact  to  support 

the  judgment — Are  not  necessary. 
Same — General  verdict  of  jury  is  not 

determinative  of  issues. 

Same — Presumption  in  favor  of  cor- 
rectness of  findings. 

Same  —  Special  agreement  between 
parties  that  general  verdict  should 

be  returned. 

Same  —  Verdict  of  jury  in  equity 
cause  not  respoiiding  to  all  issues. 
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117.  Supplementaiy  Proceeding's  —  Find- 

ings of  fact  not  necessarj. 

118.  Term  of  judge  —  Expiring  before 

findings  filed — Entry  of  judgment. 

119.  Sune  — Same — Judicial  power  of 

judge  eeasea. 

120.  Same  —  Same  —  Trial  of  cause  hj 

court  is  not  concluded  until  de- 
cision iB  filed. 

121.  Same — Same — Trial  of  issues  of  fact 

in  aetion  not  completed  until  de* 
eision. 

122.  Unlawful  detainer — Findings  are  re- 

quired. 

123.  Written  findings — Disbarment  of  at- 

torney— Not  required. 

,11.  AlfXHnMBKTS  TO  FlNDINQS. 

124.  Additional  findings — Immaterial. 

125.  Clerical  and  judicial  errors — Dis- 

tinguished. 

186, 127.  Clerical  error — Correction  by  court 
128.  Conclusions  of  law  npon  facts  found, 

may  be  changed  by  the  court. 
128.  Courts  have  power,  at  all  times,  to 

allow  amendments. 

130.  Court  may  amend  findings  of  fact — 

Pending  motion  for  new  trial. 

131.  Court  may  change  or  modify  find- 

ings— Before  judgment. 

132.  Final  judgment  having  been  entered 

— Court  has  no  power  to  change 
findings  of  fact. 

133.  Judgment  entered  by  clerk  —  Not 

being  judgment  ordered. 

134.  Judicial  errors  —  Can  be  remedied, 

how. 

135.  Mistake  of  clerk — In  entering  judg- 

ment not  authorized. 

136.  Mistake  of  name  in  findinga. 

137.  Order  denying  new  trial — Can  not 

affect  findings. 
188.  Bight  of  court  to  correct  its  record. 

HL  CONSTRDCnOM  OF  FlNDINOS — A.  In  GSN- 
SEAL. 

139.  As  to  generally. 

140.  Ambiguity,  and  uncertainty. 

141.  Considered  as  a  whole. 

142.  Construed — To  uphold   judgment — 

Facta  that  may  be  inferred. 

143.  Contradictory    findings  —  Recovery 

granted  on  counter-claim  and 
cross-complaint. 

144.  Facts  found — Showing  conversion  of 

stock. 

145, 146.  Finding  allegations  of  answer  true 
— Form  and  effect  of. 

147.  Finding   allegations    of  complaint 

true— Effect  of. 

148.  Finding  of  evidence  and  not  of  fact 

—Effect  of. 


149. 

m. 

161. 
152. 
163. 
1S4. 
165- 167. 

158. 

159. 

160. 

161. 
162. 

163. 


Findinga  —  Are  but  incidental  to 
judi^ment. 

Same — ^Are  to  be  read  and  consid- 
ered together. 

Same  — Can  not  be  altogether  de- 
tached. 

Same — Which  are  in  part  probative 
facta. 

Findings  of  fact— Are  like  special 

verdicts  of  jury. 
Same — Should  receive  such  constme- 

tion  as  will  uphold. 
"Findings  of  fact" — "Conclusions 

of  law"— " Relativity  of  desisna- 

tion."  " 

General  finding — That  plaintiffs  have 
failed  to  make  out  cause. 

Indebtedness  —  Finding  of  includes 
non-payment. 

Language  of  findings— Should  not  be 

strained  by  court. 
Liberal  construction  to  be  given  to. 
Province  of  trial  court — Is  to  make 

any  inference  of  fact. 
Uncertain  findings — Conatruction  of. 


IV.  CONSTBncnON  or  f^HDINOS— B.  Ultiicatb 

AND  PbOBATITS  FaCTS  IN  FINDINGS— 
EVFECT  Op. 

164.  Finding  is  sufficient  where  probative 

facts  are  found. 

165.  Finding  of  evidence  and  not  of  facts 

in  issue — Effect  of, 

166.  Finding  of  particular  facts — Belied 

npon  as  substitute  for  ultimate 
fact. 

167.  Finding  that  "sales  were  not  re- 

Minded." 

168- 171.  Findings  of  probative  facts— Can  be 
used  to  overcome  an  express  .find- 
ing of  the  ultimate  facts,  when. 

172, 173.  Findings  should  be  statements  of 
ultimate  faets. 
174.  Presumption  on  appeal — la  in  favor 
of  ultimate  fact  declared  in  find- 
ings. 

175, 176.  Probative  faets  being  found— Court 
can  declare  ultimate  ^cts. 

177.  Same— Will  not,  in  general,  control, 

limit,  or  modify  finding  of  ulti- 
mate fact. 

178.  Sale  and  detivery— Ultimate  fact. 

179.  Trial  court— Is  to  find  facts,  not  evi- 

dence of  facta. 

180- 184.  Ultimate  and  probative  facts  — In 
general. 

V.  Pailuhb  to  Find  Upon  Certain  Issurs  

A.  Tn  General. 

185.  Afllrmative    finding    iu  plaintiff's 

cause— Which  is  wholly  inconsis- 
tent. 

186.  Announcing  conclusions  orally  from 
bench. 
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187.  Cktue  being  heard  on  judgment-roU. 

188.  Facts  essential  to  recovery  —  EflMt 

of  mnissioui  in  findings. 

189, 190.  Failnre  to  flnd-^udgment  rerezMd, 
when. 

191.  Same — On  an  immaterial  issue. 
192- 194.  Same — On  neeessaiy  points. 

195.  Failnre  to  make  speeial  findings. 

196.  Ending  of  faet  implied  by  law. 

197.  Findings  must  be  snffieient  to  sap- 

port  judgment. 
198, 199.  Immaterial  issue — Failing  to  make 
express  finding. 

200.  Immaterial  omission  to  make. 

201.  Judgment — ^Will  not  be  reversed  for 

want  of  finding,  when. 

202.  Purpose  of  statute — Is  not  to  give 

party  dubious  advantage. 

203.  Special  findings — On  isaues  raised  by 

erOBs-complaint  and  answer. 

204.  Statement  of  new  matter  in  answer 

—  Constituting  alleged  eonnter- 
claim. 

205.  Statute  of  limitations— Baised  Ij 

answer. 

VX  Failure  to  Find  Upon  Cebtaik  Isauu 
— B.  EvnnNci  OH  Issns  Nkoxssabt. 

806.  Absence  of  contest  of  issue. 

207.  Absence  of  issue. 

208.  Same — Plaintiff's  averments  admit- 

ted by  defendants. 

209.  Facts  in  issue  constituting  a  defense. 

210.  Failure  to  find  issue  upon  not  made. 

211.  Finding  of  judgment  upon  issue  not 

raised — Invalid. 
212-  216.  Issue  not  raised  by  evidence. 

217.  Same— Estoppel. 

218.  Issues  presented  by  cross-complaint 

— Omission  of  coutt  to  make  find- 
ings upon. 

819.  Objection  that  court  failed  to  flad 
upon  afiinnative  matters. 

220.  Presumption  that  no  evidence  was 

offered. 

221.  Becord  not  showing  that  evidence 

was  offered  in  support  of  counter- 
claim. 

222.  Showing   that   there  was  evidenea 

upon  an  affirmative  defense. 

Vn.  Failuu  to  Find  Upon  Gkbtain  Issuxa 
— C.  Material  Issues. 


£28.  Complaint  setting  forth  flnftwriftl  eon* 
dition  of  defendant. 

824.  IMvorce — Failure  to  find  -upon  ma- 
terial issue. 

285.  Duty  of  court  to  find — Upon  all  ma- 
terial issues — Independent  of  any 
request. 

826.  Failure  to  find— Writ  of  mandate  to 
compel  payment  of  official  salary. 


227.  Findings  of  facts — ^Muat  respond  to 
what. 

828.  Finding  on  issues  raised  by  allega- 
tions of  croBS-complaint  —  May 
Bometimea  be  omitted. 

889.  General  rule — As  to  failure  to  find 
upon  material  issues. 

280.  lidunaterial  issues  — Need  not  be 
found. 

881.  Issues  made  by  pleadings  —  Should 
all  be  covered. 

832.  Judgment — Must  be  reversed,  when. 

838.  Same — ^WUl  not  be  rerened,  when. 

234.  No  particular  form  necessary, 

235.  Party  is  entitled  to  distinct  finding 

— Upon  every  material  issue, 

236.  Pretermitted  findings — Requirement 
.  aa  to. 

237.  Beversal  of  judgment— Will  not  be 

ordered,  when. 

238-  241.  Special  findings — Not  always  neces- 
sary to  make. 

242-  246.  Where  no  finding  on  material  issue— 
FflFect  of. 

VILL  Stipulation  of  Facts— Findings  Not 

Necessabt. 

246,  Agreed  statement  of  facts — Finding 

upon  not  necessary, 

247.  Facta  admitted — Findings  not  neces- 

sary, 

248,  249.  Findings  of  fact  not  necessary  where 
facts  are  stipulated. 
250.  Stipolation  of  parties. 

IX.  Findings  Outside  or  Issues. 

251,  252.  Are  immaterial — Not  binding  in  sub- 
sequent action. 

253.  Disregarded — Not  snpport  judgment. 

254.  Will  not  support  judgment — Excep- 

tion. 

X.  Objections   to  Findings  —  How  Prb- 

8ENTBD — ^A.  In  General. 

256.  Contention  that  finding  is  not  mthin 
issues — Can  not  be  lude  on  appeal, 
when. 

256.  Direction  of  court — As  to  the  order 
of  sale. 

267.  Ezaminatioi}  on  motion  for  new  trial 
— ^Limited  to  consideration  of  suffi- 
ciency of  evidence. 

258.  Facts  found  by  coart— Not  sustain- 
ing judgment, 

259.  Failure  to  find  upon  issue — Will  not 
be  ground  for  reversing  judgment, 
when. 

260.  Going  to  trial — Upon  theory  that 
there  is  a  material  issue. 

261.  Issue  upon  which  a  finding  might 
have  effect  of  invalidating  a  judg- 
ment. 
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XL  Objections  to  Findings  —  How  Pbk- 
BENTED — B.  Bt  Appeal  Fbou  Judo- 

UENT. 

262.  Correction  of  wrong  jtidgmect. 

263.  Every  material  issue  having  been  de- 

cided  in  favor  of  losing  party. 

864|  265.  Failure  to  find  upon  material  facts 
— No  ground  for  granting  new 
trial,  when. 

266.  Findings  outside  of  issues — Effect 

of. 

267.  Judgment — Not  supported  by  find- 

ings. 

268.  Objection  that  findings  are  against 

law. 

269.  Objection  that  findings  do  not  sup- 

port judgment. 

XIL  Objections  to  Findings — How  Pre- 
sented—  C.  By  Motion  tob  New 
Teuu 

270.  Decision  is  against  law— Where  there 

is  failure  to  find  npon  material 
issue. 

271.  Decisions  which  may  be  vacated — On 

motion  for  new  trial. 

272.  Duty  of  court  is  to  find — Upon  all 

material  issues, 

278, 274.  Failure  to  find  upon  material  issue — 
Ground  for  new  trial. 

275.  Findings  being  contradictory. 

2nl  puiadinos  lncobp(»ated  in  findings 
— Bt  Befebbnce. 

276.  All  allegations  of  plaintiff's  com* 

plaint — Sufficient. 

277.  All  issues  covered,  when. 

278.  All  issues  of  ^t — Insufficient. 

279.  All  other  averments  are  not  true- 

Insufficient. 

280.  Allegations  of  answer — Inconsistent 

with  complaint — Insufficient. 

281.  Same  —  Consistent  with  facts  —  In- 

Buffldent. 

282, 283.  Denials  in  answer — Contradictory  to 
complaint — ^Insufficient. 

284.  Facts  set  forth  in  complaint — Suffi- 

cient. 

285.  IHnding— Ma^  refer  to  pleading  for 

a  spoeifieation  of  fact*. 

286.  Material  averments  of  complaint 

Insufficient. 

287.  Nothing  left  undetermined  —  Snffi* 

cient. 

288.  Other  findings  immaterial. 

289.  Paragraphs  by  number — Sufficient. 

290.  Beference  may  be  had  to  pleadings 

in  findings. 

291.  Subdivisions  by  nnmbe]>— Sufficient 


I,     IN  GENERAL.. 

A«  to  ■nfllclcHrr  flBdIna>  see  par.  60, 
thts  note. 

As  to  waiver  of  flndlns  effect  oC.  see, 
post,  I  634,  note  par.  12. 

As  to  vranf  of  flndluK  In  record  on  appeal) 
and  efleet  of,  see,  post,  fi  634,  note  par.  — . 

1.  Editorial  note. — Section  180  of  the 
Practice  Act,  as  It  was  orlglnaliy  enacted, 
was  practically  Identical  with  present  sec- 
tions 632  and  633  of  this  code.  By  the  act  to 
regulate  appeals  in  this  state,  approved 
May  20,  1861  (Stats.  1861,  p.  689),  It  was  pro- 
vided that  no  Judgment  should  be  reversed 
for  want  of  a  finding  or  for  defective  finding 
of  fact,  unless  exceptions  were  made  In 
court  below  to  the  finding,  or  to  the  want 
of  It,  and  In  cases  of  a  defective  finding  the 
particular  defect  should  be  specifically  and 
particularly  designated;  and  upon  failure  of 
court  below  to  remedy  the  alleged  error, 
the  party  moving  should  be  entitled  to  his 
exceptions  and  tho  same  should  be  settled 
by  the  ludge  as  In  other  cases,  provided 
that  such  exceptions  should  be  fixed  in  the 
court  within  five  days  after  making  the 
finding'  or  decision  excepted  to.  By  an 
amendment  to  section  180  of  the  Practice 
Act.  approved  April  2,  1866  (Stats.  1865-6,  p. 
843),  It  was  provided  that  no  Judgment 
should  be  reversed  on  appeal  for  want  of  a 
finding  in  writing  at  the  instance  of  any 
party  who,  at  the  time  of  the  submission  of 
the  cause,  did  not  request  a  finding  In  writ- 
ing and  have  such  request  entered  In  the 
minutes  of  the  court.  Said  amendment  also 
made  provision  for  the  taking  of  excep- 
tions to  defective  findings  and  to  lack  of 
findings,  and  provided  for  the  practice  on 
such  matters.  These  acts  make  the  cases 
citing  section  180  of  the  Practice  Act.  be- 
tween 1861  and  the  date  of  the  adoption  of 
the  Code  of  Civil  Procedure,  of  practically 
no  value,  as  far  as  present  law  and  practice 
under  the  above  sections  is  concerned,  and 
Justifies  their  omission. 

X,  Addltloswl  todbv"— Aftev  entry  mt 
tmammmnt,  lavalld.. — Entry  of  final  Judgment 
terminates  Jurisdiction  of  court  over  cause 
of  parties,  except  as  otherwise  expressly 
provided  by  law.  Additional  finding, 
though  material,  can  not  be  deemed  to  vali- 
date finding  In  case  when  made  after  entry 
of  Judgment.  Court  had  no  power  to  make 
It  upon  notice  any  more  than  without  no- 
tice. Whether  findings  may  be  changed  by 
consent  of  both  parties  not  decided,  but  hel4 
that  such  change  of  findings  would  be  act 
of  parties,  not  of  court. — I.os  Angeles  v.  Lan- 
kershlm.  100  Cal.  62£>,  632,  36  Pac.  163.  666: 
Ayres  v.  Burr.  133  Cal.  125,  127,  64  Pac.  120. 

Aa  to  aneDdBMiit  of  flndlBga.  see  Part  II, 
this  note. 

S.  Bame — Ebc  parte  order  by  eoorf  fn«er(- 

Ing  additional  findings  Into  its  findings  of 
fact,  on  ground  that  It  had  Inadvertently 
omitted  them,  is  an  unauthorized  practice, 
and  erroneous,  but  it  does  not  follow  that 
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judgment  should  be  reversed  on  that  ground 
If  original  flndtngs  support  Judgment. — 
Rtchter  V.  Hennlngsan,  110  Cat.  580.  637,  4S 
Pac.  1077. 

4.    Snme  —  Jadgmeat    being    allomed  to 

■Oad,  filing  additional  flndings  after  judg- 
ment Is  improper. — Clawson  v.  Wallace,  1< 
Utah  300,  62  Pac.  9;  Klopenatlne  v.  Haya,  20 
Utah  45,  57  Pac.  712. 

B>  Sam« — Tho«sh  defeetlTC.  which  does 
not  render  other  findings  defective,  may  be 
regarded  merely  as  surplusage. — Hopkins 
T.  Warner.  109  CaL  133,  139,  41  Pac.  Ses. 

«.  AdoytloM  mt  flndlnga  of  referee — SlgnK- 
inre  by  judge  eoaatltntes  Jadgmeat, — Where 
a  case  Is  sent  to  a  referee  to  And  the  facts, 
the  report  of  the  referee,  although  not 
drawn  with  the  technical  nicety  of  language 
which  might  be  used,  may  be  adopted  by 
jthe  trial  judge  as  his  findings  of  fact,  and 
his  signature  thereof  will  constitute  a 
judgment  to  that  effect — See  Terry  v. 
Southwestern  Building  Co.,  —  Cal.  App.  — . 
186  Pac.  212. 

7.  AAnutlvc  case  vt  pUlatlff — Bclag 
wbolly  tttcoaslalcat  with  truth  of  defend- 
ant's case,  conclusive  establishment  of  truth 
of  former  Is  necessarily  the  complete  nega- 
tive of  case  ascertained  by  defendant. — 
Snelgrove  v.  Earl,  17  Utah  321,  336,  53  Pac. 
1017.  See  KisUng  -v.  Shaw,  8S  Cal.  426,  91 
Am.  Dec  644;  Malone  T.  Del  Norte,  77  Cal. 
217,  218,  19  Pac.  482;  Hlmmelman  v.  Henry. 
84  Cal.  104,  106,  2S  Pac.  1098;  Dlefendorff  v. 
Hopkins,  96  CaL  843,  348,  88  Pac  866.  30 
Pac  649. 

8.  Aflnuitlve  flBdln*  ot  fact — iBCMMrts* 
teat  wttk  aTcrmeat,  and  from  which  It  nee- 
esearily  follows  that  averment  Is  not  true, 
is  sufficient  finding  that  averment  Is  not 
true. — Churchill  T.  Baumann.  95  Cal.  541. 
646,  80  Pac  770. 

AllcgatloBs  of  con  plain  t~-Wheii  bn- 
aeaterial. — Cause  being  properly  decided  by 
Issues  raised  by  special  defenses,  and  decl- 
sion  not  necessarily  resting  upon  allega- 
tions of  complaint,  latter  becomes  immate- 
rial, and  it  Is  of  no  consequence  whether 
finding  as  to  them  was  or  was  not  contrary 
to  evidence. — ^Rauer  T.  Fay,  188  Cal.  623,  626, 
61  Pac  90. 

1«.  AsaeadMient  of  IMS— T»  aecHoB  180 
of  Practice  Act— ^ad  efTeet  that  If  losing 
party  appealed  without  Having  moved  for 
new  trial  or  without  having  excepted  to 
findings  as  defective,  written  flndings  were 
of  no  avail  for  anjr  purpose  to  prevailing 
party,  nor  were  they  beneflt  to  losing  party 
unless  they  contained  facts  repugnant  to  or 
inconsistent  with  judgment.  Previous  to 
act  of  1861,  flndings  were  required  to  sup- 
port Judgment.  But  under  that  act  and  sec- 
tion 180  Practice  Act,  where  there  was  no 
exception  on  ground  that  finding  was  de- 
fective or  wanting.  It  was  only  requisite 
that  finding  should  not  be  repugnant  to  or 
Inconsistent  with  judgment. — Bears  v. 
Dixon.  33  CaL  826,  830,  831. 
C.  C.  P.— 98  II 


As  to  cllcet  of  ameBdment  to  section  160 
of  Proc^tlee  Act  and  of  act  regulating  ap- 
peals (Stats.  1861,  p.  689),  see  par.  1,  this 
note. 

11.  Cause  has  not  been  tried — Until  all 
Issues  bave  been  disposed  of.  and  there  is 
no  decision  until  court  has  passed  upon 
facts  and  drawn  Its  conclusiuns  of  law 
therefrom. — Reclamation  DIst.  v.  Thisby, 
131  Cal.  G72,  574,  63  Pac.  918. 

12.  Conclusions  of  law — As  to  generally. 

— The  Judgment  itself  controls  and  If  the 
findings  support  the  Judgment,  the  mere 
absence  or  omission  of  a  spectflo  conclu- 
sion of  law  will  not  avail  to  defeat  a  judg- 
ment otherwise  properly  given.  Indeed,  It 
will  be  held  that  the  conclusion  of  law  Is  at 
once  embraced  and  expressed  In  the  man- 
date of  the  Judgment. — Takekawa  v..  Hole, 
170  CaL  323,  149  Pac.  593. 

15.  Same  —  Constitute  Bndlngs  of  fact, 
when, — In  an  action  In  the  nature  of  an  in- 
terpleader action,  a  conclusion  of  law  to  the 
effect  "that  said  claimants  are  entitled  to 
enforce  mechanics'  liens  upon  the  real 
property  described  In  the  plaintiff's  com- 
plaint for  the  payment  of  the  several 
amounts  found  due  to  them  respectively  as 
hereinbefore  set  forth,"  amounts  to  a  find- 
ing of  fact  that  the  amounts  theretofore  set 
forth  were  due,  although  Included  with  the 
conclusions  of  law,  and  In  such  a  case  the 
judgment  should  not  be  reversed. — Terry  v. 
Southwestern  Building  Co.,  43  Cal.  App. 
366,  185  Pac  818,  basing  decision  on  doc- 
trine In  Lange  v.  Waters,  156  Cal.  142,  19 
Ann.  Caa  1207,  108  Pac  8S9. 

14.  Sani»— Definition  of, — Conclusions  of 
law  are  what  in  opinion  of  judge  constitute 
law  of  cause,  arising  from  and  applicable 
to  facts  that  are  proved  or  admitted  In  the 
case. — Sears  v.  Dixon,  33  Cal.  326,  330. 

IB.  Same — Dcclsloa  as. — ^The  findings  of 
fact  and  conclusions  of  law  end  with  the 
statement  or  direction  that  a  Judgment  be 
entered  in  accordance  therewith.  Such 
statement  alone  has  several  times  been  held 
to  be  a  sufficient  conclusion  of  law.  In  Rea 
V.  Haffenden,  116  CaL  696.  48  Pac.  716.  the 
court  held  that  a  mere  direction  of  Judgment 
following  the  flndings  of  fact  was  a  suffi- 
cient conclusion  of  law  to  support  a  Judg- 
ment on  apeal,  where,  as  here.  It  Is  clear 
that  any  more  specific  conclusions  of  law 
must  have  been  In  favor  of  the  plaintiff. 
Such  being  the  case,  the  omission  in  the 
conclusions  of  law  was  merely  as  to  a  mat- 
ter of  form,  and  therefore  would  not  war- 
rant a  reversal  of  the  Judgment. — Anderson 
V.  Blean,  19  Cal.  App.  581.  126  Pac.  869,  860. 

16.  Same — Plndlns  tbat  eausc  of  action 
of  plalutlfr  Is  burred  by  statute  of  limita- 
tions should  properly  be  found  as  fact,  and 
not  as  conclusion  of  law  that  action  was 
barred. — Spaulding  t.  Howard,  181  CaL  194, 
188,  53  Pac  663. 

17.  SasM— li'lndlMg  tkmt  defendant  did  not 
at  any  time  convert  stock  would  be  re- 
garded as  ultimate  fact  In  absence  of  any 
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special  flndlngs  of  fact,  but  where  ipedal 
facts  found  show  convenlon,  such  seneral 
finding  is  simply  conclusion  of  law  from 
special  facts  found. — Niles  t.  Edwards,  90 
Cat.  10,  13,  27  Pac.  158,  29«. 

1&  Savte — ^Let  jDdBment  and  decree  be 
entered  eccordin following:  flndinga  of 
fact,  must  be  lield  to  be  sufUcient  statement 
of  conclusions  of  law.  And  where  It  is  ap- 
parent that  If  more  specific  conclusions  of 
law  bad  been  stated  they  would  have  been 
found  In  favor  of  plaintiff,  and  absence  of 
any  error  or  defect  in  this  regard  would 
not  affect  substantial  riffbts  of  parties, 
there  Is  no  ground  for  reversal  of  Judg- 
ment.— Rea  V.  Haffenden,  IIC  Cal.  596.  600, 
48  Pac.  716. 

19.  Same — That  ylalatlff  kave  Jadsment 
**as  prayed  tor  la  complalaf.**  and  Instead  of 

following  this  direction.  Judgment  directed 
that  ditch  be  sold  before  sale  of  mining 
claims,  upon  appeal  and  upon  showing  to 
supreme  court  by  affidavit  that  efTect  of 
this  provision  of  judgment  was  inequitable, 
was  reason  for  Judgment  being  reversed  oh 
ground  that  decree  was  departure  front 
usual  form  and  not  warranted  by  finding  of 
court. — Carmichael  McGiUlTray,  67  Cat 
8.  9. 

29.    Conparri    Bank  of  Ukiah  t.  Reed. 

131  Cal.  597,  601,  63  Pac.  921. 

21.  ConstractloB  of  aeetloB— As  to  object. 

— See  generally  pars.  82-84,  this  note. 

As  to  effect  of  sectloa  be  lac  directory, 

see  par.  35,  this  note. 

Am  to  conMtrnctlaa  of  flndlnga.  see  Farts 

IV  and  V,  this  section. 

22.  Coort  iRNtractlaK  ItMclf— Rchob  does 
■ot  exist  that  court  to  whom  a  cause,  upon 
law  and  fact,  after  hearing,  has  been  sub- 
mitted for  decision  and  trial  Is  practically 
ended,  can  be  compelled,  as  court,  to  in- 
struct Itself  as  to  propositions  of  law  in  ad- 
'vance  of  its  decision,  which  is  made  by  Its 
flndings  of  fact  and  conclusions  of  law. 
There  is  no  statutory  provision  which  pre- 
scribes any  such  course  of  action,  and  noth- 
ing whatever  to  recommend  it. — Wheatland 
M.  Co.  V.  PIrrie.  89  Cal.  459,  462,  26  Fac.  964. 

As  to  presenting  propoalllonN  ot  Ian 
wkicb  are  In  effect  Ins  tractions  to  the 
ooMrt,  In  order  to  have  court  pat  Itself  on 
record  mm  to  Its  views*  before  fladlaga  are 
■led.  belag  properly  refosed  eonsMeratlmi 
by  court,  see  par.  SO,  this  note. 

As  to  prcseatlac  fladlaca  ta  cvart  aad  re- 
Vaestlas  court  to  flBd  the  same  aa  facta  la 
the  ease,  aot  bctag  proper  prae<lee»  see  par. 
69,  this  note. 

As  to  ve«aeattav  canrt  to  ted  npoa  cer- 
taia  lasaesi  aad  upoa  refusal  of  covrt  aa  to 
do,  taking  exeeptlon  and  aeklng  for  review 
of  saase  as  an  error  at  law,  not  being  proper 
practice,  see  par.  79,  this  note. 

as.  Saate  —  Presenting  certain  propcMl- 
tloas  to  court  with  request  that  court  de- 
clare them  legal  principles,  applicable-  to 


facts  of  case,  and  to  render  its  decision  in 
accordance  therewith,  and  upon  refusal  of 
court  so  to  rule,  to  take  exceptions  to  bring 
matter  before  supreme  court  by  bill  of  ex- 
ceptions, is  procedure  not  authorized  since 
our  codes  went  Into  operation, — Lamb  v. 
Harbaugh,  106  CaL  680,  692,  693,  39  Pac.  66. 
See  Touchard  v.  Crow,  20  Cal.  169,  163,  81 
Am.  Dec.  108;  In  matter  of  Page.  67  Cal. 
238,  289:  Wilson  T.  Wllion,  64  Cal.  92,  94, 
27  Pao.  861. 

Id.    Court  suhleet  to  same  rulea  as  Jury. — 

Court  is  subject  to  same  rules  and  entitled 
to  same  privileges  as  Jury,  In  actions  tried 
by  court  alone,  with  the  exception  of  mode 
of  rendering  Its  decision.  It  must  in  all 
cases  find  facts — In  other  words.  Its  verdict 
must  In  all  cases  be  special.  It  has  no  dis- 
cretion In  this  particular  which  Is  allowed 
in  some  actions  to  Juries. — Breeze  v.  Doyle, 
19  Cal.  101,  104. 

2B.    Court  responsible  tor  flndlnga, — The 

court  is  Itself  responsible  for  the  flndings. 
— <Shaw,  J.,  concurring.)  Estate  of  Fried- 
man. 171  Cal.  431,  163  Pac.  918. 

9&  Decision — As    to    deflnltloa  of. — The 

decision  consists  of  the  facts  and  conclu- 
sions separately  stated. — Cargnani  v.  Car- 
gnanl,  16  Cal.  App.  99,  116  Pac.  806. 

As  to  declsiOB  geaerally,  sea,  ante,  note 
to  I  632  C.  C.  P.  part 

XT.  Sane— Against  law. — Failure  to  find 
upon  all  material  Issues  is  a  decision 
against  law,  and  ground  for  a  new  trial. — 
Cargnani  T.  Cargnani,  16  Cal.  App.  99.  116 
Pac  306. 

S8.  Saase— la  Sndlngs  at  fact  and  eoa- 
clnsloBS  ot  law  signed  by  eoart  and  tiled 

with  the  clerk  as  basis  of  Judgment  en- 
tered.— Porter  v.  Hopkins,  63  Cal.  58,  56; 
Sawyer  v.  Sargent.  66  Cal.  269,  3  Pac.  872: 
Donohoe  v.  Mariposa  &  M.  Co.,  66  Cal. 
817,  318,  5  Pac.  495;  Hibernia  Sav.  &  L. 
Soc.  V.  Uoore,  68  Cal.  166,  169,  8  Pac.  824; 
Clifford  T.  AUman,  84  Cal.  628,  582,  24  Pac. 
292:  Crim  v.  Kesslng.  89  Cal.  478,  488.  23 
Am.  St.  Rep.  181,  86  Pac.  1074;  San  Joaquin 
L.  A  W.  Co.  T.  West.  99  Cal.  845,  347,  33 
Pac.  928. 

39.  Decision  of  court  to  which  exception 
can  be  made  on  ground  of  Insufficiency  of 
evidence  to  sustain  It.  Is  statement  of 
facts  found  and  conclusions  of  law  there- 
from.— Coveny  v.  Hale,  49  Cal.  652,  656. 

30.  Decision  upon  which  Judgment  Is  to 
be  entered  is  that  which  by  above  section 
is  to  be  given  in  writing  and  filed  with 
clerk;  and  until  so  given  and  filed  there  Is 
no  decision  upon  which  Judgment  can  be 
entered,  and  consequently  no  authority  for 
entering  any  Judgment. — Crim  v.  Kesslng, 
89  Cal.  478,  489,  28  Am.  St.  Rep.  491,  16 
Pac.  1074. 

31.  Findings  constitute  the  decision  and 
notice  of  motion  for  new  trial  directed 
a^ralnst  findings  is  sufficient. — Haight  v. 
Tryon,  6  Cal.  Unrep.  761.  84  Pac.  712. 
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St.  Denrce  of  foreeloiiwre— Plndtan  of 
fact  mmj  be  embodied  In  decree  on  fore- 
cloBure  of  mortBagre. — Locke  v.  Klunker, 
123  Cal.  2S1.  8S»,  6B  Fae.  998. 

SS.  Same— Reel talo  la  decree  of  fore- 
elosare  of  mortgaire  constitute  aufRcient 
flndlners.  If  flndlngs  are  required. — HIbernia 
Sav.  &  U  Soc.  T.  Clarke,  110  Cal.  tt.  »,  42 
Pac.  426. 

54.  Detecttre  Sadlay— Or  abaeaee  af 
■ay  SadlnB*,  does  not  render  judsment  a 
nullity.  They  only  constitute  grounds  for 
reversal  on  appeal.  For  Buch  defect  or 
absence  judgment  could  not  be  collaterally 
attacked. — Breeze  t.  Doyle,  19  Cal.  101,  106. 

Am  to  failare  ta  SHd.  bm  Farts  T,  VI,  VH, 

thlB  note. 

Ab  to  ctfeet  of  laawaelaat  ■■4liivh  Bee 

par.  61,  this  note. 

55.  ESffeet  of  provfaloa  at  sectloa— Is  di- 
rectory in  so  far  as  It  applies  to  conclu- 
siona  of  law  being  separately  stated. — 
Spencer  v.  Duncan,  107  Cal.  423,  426,  40  Pac. 
649. 

As  to  law  not  belas  merely  directory  aad 
coart  havtaiT  ao  power  ta  Impair  Ita  eScacy, 

see  par.  67,  this  note. 

SA.  Entry  of  J odrment— Ministerial  net 
— Rendition,  jBdlelnl  aet^Entry  of  Judg- 
ment after  It  has  been  rendered  by  court  Is 
but  ministerial  act  of  clerk.  Rendition  of 
Judgment  !■  Judicial  act;  enterlnv  it  upon 
record  is  merely  ministerial. — San  Joaquin 
L.  &  W.  Co.  V.  West.  99  Cal.  346.  347.  33  Pac. 
93S.  See  In  matter  of  Cook.  77  Cal.  220,  226. 
227,  11  Am.  St.  Rep.  267,  1  U  R.  A.  667,  17 
Pac.  923,  19  Pac.  431;  Broder  v.  Conklln.  98 
Cal.  860,  364.  83  Pac.  211. 

ST.  Sam^^Laek  of  entry— Btfeet  of. — 
Kntry  of  judgment  Is  mere  ministerial  act 
of  clerk,  and  lack  of  It  does  not  take  away 
or  delay  effect  of  adjudication,  except  where 
some  statute  expressly,  or  by  implication, 
so  provides.— Otto  v.  Long,  144  Cal.  144,  146, 
77  Pac.  885.  See  In  matter  of  Newman,  76 
Cal.  818,  281,  7  Am.  St  Rep.  146,  1«  Pac  S87: 
In  matter  of  Cook.  77  Cal.  880.  284,  226,  11 
Am.  St.  Rep.  867.  1  L.  R.  A.  6S7,  17  Pac.  923, 
19  Pac.  431. 

S8.  Krroneotis  eoaelMlon  of  law — Con- 
atltates  no  cause  tor  reversal,  if  judgment 
ifl  right. — Spencer  v.  Duncan.  107  Cal.  423, 
426,  40  Pac.  549.  See  Helm  v.  Dumars,  3 
Cal.  454.  457;  Bleven  v.  Freer,  10  Cal.  172. 
178;  Haffley  v.  Maler,  13  Cal.  13,  16;  KIdd 
V.  Teeple,  28  Cal,  865,  868;  Davis  v.  Baush. 
69  Cal.  668,  676;  UiUer  v.  Hicken,  98  Cal. 
229.  834.  28  Pac.  889. 

as.  Facts  admltfcd  by  pl«adtivs-^ted- 
iMKs  Maaeeesaary. — Averment!  In  croas  com- 
plaint which  were  either  admitted  or  cov- 
ered  by  flndtngs  actually  made  need  not  be 
directly  found. — Qlselman  V.  Starr,  106  Cal. 
651,  659,  40  Pac.  8. 

As  to  SadlaKS  not  neeeBsary  wbere  facts 
■dmHtcd  ar  stipulated,  see  Part  VIII,  this 
.note. 


40.  Same — Fact  being  alleged  In  eom- 
plnlnt  and  not  denied  In  nnswer.  ther«  la 
no  Issue  upon  such  fact  rendering  flndins 
necessary. — Powell  v.  Bank  of  Lemoore,  125 
Cal.  468,  471,  68  Pac.  83. 

41.  Some — Flndlns  adverse  to  admlHBloa 
la  pleadluKs  should  be  disregarded  In  de- 
termlning  question  whether  proper  conclu- 
sion of  law  was  drawn  from  facts  found 
and  admitted  by  pleading.  Mere  finding  by 
court  against  averment  not  denied  does  not 
create  an  Issue  which  party  has  right  to 
have  tried. — Machado  T.  Kinney,  186  Cal. 
364,  366,  67  Pac.  331. 

42.  Same — Same— Effect  of. — Fact  admit- 
ted by  pleadings  need  not  be  found  b>' 
court,  but  if  court  finds  against  such  ad- 
mission It  would,  if  material,  be  ground  for 
reversal,— Faulkner  v.  Rondonl,  104  Cal.  140, 
143.  37  Pac.  883. 

43.  Same — Fladlavs  are  not  necessary 
when  allegations  of  complaint  are  not 
denied,  or  as  to  facts  admitted  by  pleading. 
— Oregory  v.  Gregory,  .102  Cal.  50,  52,  86 
Pac.  864;  Pomeroy  v.  Gregory,  66  Cal.  672, 
678,  6  Pac.  492:  Taylor  v.  Central  Fac.  R. 
Co.,  67  CaL  «lfi.  619,  8  Fac.  486. 

44.  Same— Matters  of  Met  admitted  by 
pleadings  require  no  findings,  and  as  to  such 
facts  pleadings  In  effect  become  part  of 
findings.  Findings  always  relate  to  matters 
contained  In  pleadings, — that  Is,  they  de- 
termine material  Issues  of  fact  raised  by 
pleading. — Kennedy  &  S.  L.  Co.  v.  S.  S. 
Const.  Co.,  123  Cal.  684,  686,  586,  66  Pac.  457. 

45.  Same— Sfeonid  be  treated  as  fonnd.-^ 

Court  need  not  expressly  find  fact  averred , 
In  pleading  of  one  party  and  not  denied 
by  other. — In  matter  of  Doyle.  78  Cal.  664, 
670,  16  Fae.  125;  Ortega  v,  Cordero,  88  Cat 
221,  226,  26  Pac  80. 

4S.  Faets  seed  not  acecssarlly  follow  tke 
pleadlnvs  which  they  support.  If  truth  or 
falsity  of  each  material  allegation  not  ad-l 
mitted  can  be  demonstrated  from  the  find-' 
Ings,  requirements  of  code  are  met. — Mott 
V.  Ewlng,  90  Cal.  231,  235,  27  Pac.  194. 

47.  Failure  to  mign  and  file— Effect  of^— 

Where  not  waived  It  is  reversible  error  to 
omit  to  sign  and  file  findings  of  fact. — 
Plerson  V.  Flerson,  15  Cal.  App.  668,  IIS 
Pac.  461. 

As  to  Signature,  see  para,  104  et  aeq.,  thia 

note. 

48.  Finding  being  conclusive  against 
right  of  plaintiff  to  recover,  findings  upon 
other  iBBuea  are  unnecessary  to  support 
Judgment. — Gregory  T.  Gregory,  102  Cal.  60. 
62,  36  Pac.  864;  Dyer  v.  Brogan.  70  Cal.  136, 
189,  11  Fac.  689. 

4S.  Fludluv  ecrtutn  uMttera  ao«  to  be 
true  does  not  fix  or  determine  fact,  but 
finds  that  something  Is  not  fact  but  the 
opposite — that  It  is  false. — Qoodnow  v.  Grla- 
wold.  68  Cal.  699,  603.  9  Pac.  837. 

00.  Flndlnjcs  of  faets  and  evnclnslons  •( 
law — 8epar.itely  stating— Directory  pro- 
vlaloa. — Reiiulrement  that  findings  of  ftct 
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and  conclusions  of  law  shall  be  separately 
stated  is  mere  directory,  therefore,  if  cor- 
rect flndincs  or  conclusions  of  law  and  fact 
be  made  they  may  be  considered  in  th«Ir 
true  character  wherever  set  out. — Butler  v. 
Affnev,  »  Cal.  App.  327,  330,  99  Pac.  396. 

'61.    FlBdlM^a  of  Jndsc— ^  alnsle  act}  and 

bis  signature  and  AUng  with  clerk  are  suf- 
flclent  to  make  It  matter  of  record. — ^Rey- 
nolds V.  Harris.  S  Cal.  617.  618. 

B9.    PladlBWi  ««trtdc  of  l—we>    Cmm  not 

old  in  sustaining  Judirment. — Qreen  t. 
Chandler,  54  Cal.  626,  628;  Sachse  v.  Auburn, 
95  Cal.  650.  651,  80  Pac.  800;  Oamache  v. 
South   School  Dist.,  188  Cal.   146,   148,  65 

Pac.  301. 

As  to  BadluK  outside  of  IssoM,  made,  see 

Part  IX.  this  note. 

83.  Find  Ins  under  wronr  heading— Im- 
material.— Whether  certain  conclusion  from 
specific  facts  found  should  be  classified  as 
finding  of  fact  or  of  law  is  often  difficult  to 
determine;  and  mere  fact  that  one  flndins 
was  placed  under  wrong  heading  would  be 
very  feeble  reason  for  reversal  of  Judg- 
ment.— HlUard  T.  Supreme  Council  of  A.  Ij. 
of  H.,  81  Cal.  140,  848,  82  Pac.  864.  See  Bur- 
ton V.  Burton,  79  Cal.  490,  496,  81  Pao.  847. 
.  64.  FlndloK*  coMtnUT  to  evMoReo— Im- 
moterlal  matter— Harmleos. — In  those  cases 
In  which  some  of  the  findings  are  contrary 
to  the  evidence,  or  even  contrary  to  the 
admissions  in  the  pleadings,  if  these  find- 
ings are  as  to  matters  other  than  those 
facts  upon  which  the  judgment  is  based,  are 
harmless  and  not  grounds  for  reversal. — 
Thayer  v.  Tyler,  189  Cal.  871,  147,  Pac.  979. 

55.  Thus,  the  general  flnding  by  the  court 
of  the  untruth  of  each  and  all  of  the  al- 
legations of  the  complaint,  which  general 
finding  embraces  a  finding  that  plaintiff 
was  not  the  owner  of  the  land,  the  subject- 
matter  of  the  litigation,  which  fact  was 
abundantly  proved  by  the  evidence;  de- 
clared it  to  be  untrue  that  defendant  en- 
tered upon  the  properties  of  the  plaintiff 
and  accepted  employment  from  him,  where- 
as the  uncontroverled  evidence  showed  this 
to  be  the  fact;  that  the  allegations  of  the 
complaint  that  defendant  had  full  and 
ample  credit  In  the  business  houses  of  the 
town  adjacent  to  the  property  in  question 
for  all  necessary  purposes  connected  with 
the  operation  of  the  ranch  were  untrue, 
while  the  evidence  abundantly  established 
such  credit;  that  400  or  more  orange  trees 
had  died  under  defendant's  charge  and  care, 
was  found  to  be  untrue,  although  fully 
established  by  the  evidence, — was  held  to 
be  harmless  error,  the  decision  and  Judg- 
ment of  the  court  being  based  upon  un- 
related matters.— Thayer  v.  Tyler,  169  Cal. 
671,  147.  Pac.  979. 

56.  Same— Same-^nd«meat  reatins  upon 
for  Ms  voUdlty— ^Rcveraal.^ — It  Is  only  in 
those  eases  in  which  a  Judgment  rests  for 
its  validity  upon  a  finding  which  Is  not 
supported,  or  which  negatives  a  fact  ad- 
mitted  by   the  pleadings,  that  injury  Is 


worked  and  a  reversal  must  follow. — 
Thayer  v.  Tyler,  169  Cal.  671.  147.  Pac.  979, 
following  doctrine  In  Silvey  v.  Neary,  69 
Cal.  98:  Estate  of  Doyle,  73  Cal.  670,  IB  Pac. 
125;  Dietendorff  v.  Hopkins,  96  Cal.  843.  28 
Pac.  266,  80  Pao.  549;  Machado  v.  Kinney, 
186  CaL  864,  67  Pao.  181, 

BT.  Plndlugs  of  fact  by  conrt — Is  re- 
garded In  light  of  special  rerdlctf  and  If 
court  draws  erroneous  conclusion  from  Its 
findings,  that  conclusion,  like  general  ver- 
dict of  Jury  which  Is  Inconsistent  with  Its 
special  verdict,  being  Inconsistent  with 
findings,  renders  any  Judgment  entered 
thereon  erroneous. — Simmons  Hamilton, 
66  Cal.  493.  496. 

D8.  Same— PlaeeA   after   eonctasloB*  of 

law  and  given  as  fact  resulting  from  other 
findings  of  facts  does  not  cease  to  be  finding 
of  fact  by  reason  of  Its  position. — ^Knowl- 
ton  V.  Mackensie,  110  CaL  188.  18S,  48  Pac. 

680. 

00.  Same— Shall  be  made  only  upon  Is- 
sues Joined  by  {^leadings,  under  S  690  ante, 
where  decision  of  court  following  findings 
is  Judgment. — Waller  v.  Weston,  125  Cal. 
201,  204,  67  Pac.  892. 

00.  Same — Safllelency   of  flndlngs. — The 

court  "embraced  its  decision  in  a  single  set 
of  findings,"  and  It  made  but  one  finding  as 
to  each  matter,  which  was  common  or  ap- 
plicable to  all  the  causes  of  action  In  both 
complaints,  and  It  made  a  separate  finding 
for  each  matter  peculiar  to  or  applicable 
only  to  any  one  cause  of  action.  Held,  that 
it  is  not  necessary  to  repeat  In  the  finding 
matters  which  are  common  to  two  or  more 
causes  of  action. — Anderson  v.  Blean.  19 
Cal.  App.  581,  126  Pac.  859,  860. 

61.  Same — Required  when. — The  require- 
ment of  finding  applies  only  to  civil  actions 
and  to  those  special  proceedings  to  which 
the  provisions  of  this  and  the  following  sec- 
tions are  specially  made  applicable. — Hat- 
ter of  Danford.  167  Cal.  426,  480,  108  Pac 
322. 

As  to  when  fladlugs  of  eonrt  are  re- 
qalred,  see,  ante.  8  682,  note  pars.  16,  16. 
92.    C^neral  flndlac — A  mere  conelwton. 

— Where,  In  an  action  for  divorce,  the  com- 
plaint charged  nine  specific  acts  of  cruelty 
against  the  wife,  and  the  cross-complaint, 
twelve  or  thirteen  distinct  acts  of  cruelty 
against  the  husband,  the  court.  Ignoring  all 
such  specific  charges,  found  generally  that 
"defendant  has  been  guilty  of  extreme  cru- 
elty toward  plaintiff,"  it  was  held  that  such 
finding  was  a  mere  conclusion,  and  fur- 
nished no  basis  for  a  Judgment  against  de- 
fendant.— Cargnanl  t.  Cargnani;  16  Cal.  App. 
99,  116  Pac.  106. 

68.  Same— Coutrolled  %y  speelol  ladlair. 
— General  finding  that  certain  averments  of 
complaint  were  true,  which  included  fact 
that  attached  property  belonged  to  both 
defendants  In  action.  Is  controlled  by  spe- 
cial finding  that  It  belonged  to  one  of  said 
defendants  alone,  and  that  other  defendant 
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had  no  Interest  therein. — McCormlck  v.  Na- 
tional Surety  Co.,  134  Cal.  610,  511,  512,  6« 
Pac.  741. 

•4.  lutnictlou  t«  eonrt — Prapo«illoM  «f 
law  whleh  are,  in  effect,  Instructions  to 
court,  presented  by  counsel  after  court  has 
announced  Its  decision  orally,  and  before 
written  findings  are  filed.  In  such  form  that 
court  could  answer  "yea"  or  "no,"  and  thus 
put  Itself  on  record  as  to  Its  views  of  pro- 
positions of  law  therein  Involved,  fire  prop- 
erly refused  consideration  by  court  either 
as  Instructions  or  as  proposed  flndlngrs. — 
WheaUand  M.  Co.  t.  Flrrle,  8>  Cal.  4S9,  4S1, 
2«  Pac.  9«4. 

A*  to  no  reason  existing  for  eonrt  to  In- 
Mtract  Itself  as  to  propoaitlona  vt  law  Im 
a'vanee  of  Its  dedalan.  see  par.  19,  this 

note. 

As  to  presentlna:  fladlnics  to  eonrt  and 
■vqacatiBK  evurt  to  tad  same  faets  In 
ease,  aot  belac  prapes  practice,  see  par.  69, 
this  note. 

Ae  to  rcqBesting  eonrt  to  And  npon  cer- 
tain Issnco,  and  npon  rcfnul  of  eonrt  so  to 
do  tnklns  cseeptlcn  and  acklny  for  review 
•(  aame  ns  error  at  law.  not  bela^  proper 

practice,  see  par.  79,  this  note. 

•S,  Inanfldcat  flndlnK— 1«  not  flndlas  In 
one  senae,  because  it  Is  not  determinative 
of  issue,  but  In  another  sense  attempted 
Hndlns  la  to  be  treated  as  flndlns  In  so  far 
as  it  enters  into  record  to  be  reviewed  by 
supreme  court  and  in  that  It  clearly  shows 
that  ftndlners  were  not  waived  by  parties. — 
Kimball  v.  Stormer,  66  Cal.  116,  118,  S  Pao. 
408. 

Aa  to  dcfcettve  flndlnsa  not  rcndcrlas 
jndsBicnt  a  anlUtr,  see  par,  28,  this  note. 
M.  Same — May  fee  diarcsnrded  wken. — 

A  flndlnff  that  all  the  averments  of  de- 
fendant's answer  and  cross-complaint  "ad- 
verse to  or  inconsistent  with  plaintiff's 
complaint  are  untrue,"  may  be  conceded  to 
be  InsuRicient;  but  where  all  material  Is- 
sues  are  found,  and  the  findings  support  the 
Judgment,  such  general  finding  may  be  dis- 
regarded.—Pinhelro  V.  Bettencourt.  17  CaL 
App.  119,  118  Pac.  941. 

•T>  Jndgment— Aa  conelnalons  of  law^— 
Judgment  which  fully  expresses  conclu- 
sions of  law,  being  attached  to  statement 
of  facts  found  and  filed  at  same  time, 
makes  it  unnecessary  for  any  other  state- 
ment of  conclusion  of  law.  All  that  U  re- 
quired is  that  the  facts  found  and  conclu- 
sions of  law  must  be  separately  stated. — 
Galnsley  T.  Oalnsley,  B  Cal.  Unrep.  310,  44 
Pac.  456. 

AS.  Sane — Entry  of. — The  entry  here  re- 
quired Is  a  purely  ministerial  act  to  be 
performed  by  the  cleric  of  the  court. — Hoo- 
ver V.  Lester,  16  Cal.  App.  163,  116  Pac.  382. 

69.  Entry  of  judgment  Is  sufficient  when 
the  clork  enters  in  the  Judgment-book  the 
substance  of  the  findings  and  conclusions 
written  and  filed  by  the  Judge,  as  required 


In  the  preceding  section. — ^Hoover  v.  Lester, 
16  Cal.  App.  154,  116  Pac.  382. 

TO.  Same — Same — Filing  of  flndlBrM  and 
conclnslons  and  not  the  writing  and  sign- 
ing thereof  determines  the  action  and  con- 
stitutes rendition  of  Judgment.  It  matters 
not,  therefore,  that  such  writing  and  sign- 
ing took  place  outside  the  county,  after- 
wards being  transmitted  by  mail  and  duly 
filed  by  the  clerk  and  Judgment  entered  ac- 
Cordlngly.~S8tudlllo  v.  Security  Loan  &  T. 
Co.,  158  Cal.  G6,  69.  109  Pac.  884. 

71.  Same — Same— Signature  of  Judge. — 
The  fact  that  the  signature  of  the  Judge 
appears  on  the  entry  of  the  Judgment  in  the 
judgment-book  adds  nothing  to  the  record, 
nor  does  the  want  thereof  detract  from  Its 
aufllclency. — ^Hoover  v.  Lester,  16  Cal.  App. 
1B3,  116  Pac.  388. 

As  to  Blgnnture.  see  pars.  104  et  seq.,  this 
note. 

92.  SaHc-^tateawnt  of  eondnalonB  of 
law  gcnemlly  precedes  rendition  of  final 
judgment,  in  which  case  it  is  provided  that 
judgment  must  accord  with  preceding  con- 
clusions of  law;  but,  except  in  cases  of  this 
kind,  there  is  no  reason  why  conclusion  of 
law  should  be  twice  stated  in  same  case. 
Findings  of  fact  and  conclusions  of  law 
constitute  decision,  but  this  does  not  pre- 
clude Inclusion  of  conclusions  of  law  in  the 
judgment  alone,  in  case  judgment  Is  drawn 
and  filed  at  same  time  that  findings  of  fact 
are  drawn  and  filed. — Qainsley  v.  Galnsley, 
6  Cal  Unrep.  310,  44  Pac.  456.  See  Mil- 
ler V.    Hicken,  92  Cal.  239,  284,  38  Pac.  339. 

78.  Sasie— Whlek  b  to  be  entered  npon 
the  decision  Is  sentence  of  court  In  con- 
formity with  conclusions  of  law,  and  must 
find  Its  basis  therein.  Conclusions  of  law 
resulting  from  facts  found  form  basis  of 
Judgment,  and  until  they  have  been  made 
decision  has  not  been  given. — Broder  v. 
Conklln,  98  Cal.  360,  363,  33  Pac.  211. 

Jndgment  and  flndlngn— la  same  • 
doenatent.— Judgment  Is  not  rendered  Inef- 
fective by  reason  of  being  contained  in  same 
document  with  findings.  There  Is  no  rule 
which  requires  findings  and  Judgment  to  be 
Incorporated  In  separate  documents. — Hop- 
kins V.  Warner,  109  Cal.  133.  189,  41  Pac 
868. 

Aa  to  findings  1b  decree  on  fOrcctoanre, 

see  pars,  22,  23,  this  note. 

75.    Labor  and  dnty  of  flndlng  facts  is 

devolved  upon  lower  court  by  statute,  and 
such  court  can  not  turn  It  over  to  supreme 
court  or  to  any  other  tribunal  or  person. 
Parties  litigant  have  substantial  right  to 
have  facts  found  by  trial  court, — Goodnow 
V.  Griswold,  68  Cal.  699,  603,  9  Pac.  837. 

As  to  court  being  responsible  for  flndlag 
of  tacts,  see  par.  71,  this  note. 

70;.  Law  Is  not  merely  directory— Court 
kna  no  right  to  destroy  and  Impair  Ita  ef- 
fect.— Intention  of  law  is  that  decision  of 
court  shall  be  basis  of  judgment  in  same 
manner  as  verdict  of  jury,  and  It  follows 
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thai  without  such  decision  Judgment  can 
not  stand. — Russel  v.  Armador,  2  Cal,  305, 

A»  to  effect  of  proTlaiOD  brlBg:  dlreptorr 
In  «o  far  «a  It  appllca  to  Mcparately  atatlBC 
coavIuNloM  of  law.  see  par.  29,  this  note. 

7T.  Line  of  demarcation— Between  qnea- 
tlons  of  fact  and  conclualona  of  law  in  not 

easy  to  be  drawn  in  all  cases.  If,  from  fact 
in  evidence,  result  can  be  reached  by  that 
process  of  natural  reasoning  adopted  in  In- 
veatisBtion  of  truth,  It  becomes  ultimate 
fact  to  be  found  as  such.  If,  on  other  hand, 
resort  must  be  had  to  artificial  process  of 
law  in  order  to  reach  final  determination, 
result  is  conclusive  of  law. — Levins  v.  Ro- 
vegno.  71  Cal.  273.  375,  278.  12  Pac.  161; 
Weidenmueller  v.  Stearns  Rancbos  Co.,  128 
Cal.  623,  626,  61  Pac.  S74. 

78.    Material  flndlnB — Definition  of, — A 

material  finding  la  one  which  has  the  ef- 
fect to  countervail  or  destroy  the  efEect 
of  the  other  findings, — Sharp  v.  Pitman,  166 
Cal.  601,  137  Pac.  284.  • 

7B,  Hlnnte  entry — DlrectluK  that  flnd- 
■■xn  and  decree  be  drawn  in  favor  of  de- 
fendant, does  not  constitute  decision  Of 
court,  and  Is  entirely  immaterial. — Cana- 
dian &  A.  M.  &  T.  Co.  V.  Clarita  L.  &  L  Co., 
140  Cal.  672,  677,  74  Pac.  301. 

80.  Noniintt— Flndlna;ii  are  not  required 

in  case  of  nonsuit. — Toulouse  v.  Pare,  103 
Cal.  2S1.  262.  87  Pac.  146.  See  Gilson  Q.  M. 
Co.  V.  ailson,  47  Cal.  697,  601;  Reynolds  V. 
Brummagim,  64  Cal.  254,  256. 

m.  Wane  pro  tone— Find  I  nKH  may  be  ao 
(lied. — Making  and  filing  of  findings  of  fact 
being  essential  to  decision  of  court,  court 
has  same  authority  to  order  these  findings 
to  be  filed  nunc  pro  tunc  as  It  has  to  order 
the  Judgment  thereon  to  be  so  entered. 
These  various  acts — the  making,  as  well  as 
the  filing  of  findings,  and  entry  of  Judg- 
ment— are  only  parts  of  decision  which 
<-ourt  has  been  invoked  to  make  upon  sub- 
mission of  cause,  and  together  constitute 
final  determination  of  rights  of  parties. — 
Pox  v.  Hale,  &  N.  8.  M.  Co.,  108  Cal.  478, 
481.  482,  41  Pac.  828. 

82.    Object    of    section — U  twofold. — (1) 

To  preclude  trial  court  from  mingling  to- 
gether questions  of  fact  and  law  arising  in 
case.  In  order  that  facts,  as  presented  in 
findlnga,  may  contain  all  essential  attri- 
butes of  special  verdict,  to  end  that  proper 
application  of  legal  principles  to  case  may 
be  Investigated  independent  of  facts;  and 
(2)  that  conclusions  of  law  may  serve  as 
directory  to  clerk  in  entering  Judgment 
upon  facts  as  found. — Spencer  v.  Duncan, 
107  Cal.  423,  426,  40  Pac.  649. 

SS.  Same— To  do  away  with  doctrine  of 
Implied  ftndinKM.  and  to  separate,  for  fa- 
cility of  Investigation,  questions  of  fact 
and  of  law.  Party  may  now  present  as 
distinct  matters,  first,  point  that  Judgment 
is  not  legal  conclusion  from  facts  found; 
and,  second,  that  evidence  does  not  sustain 


findings  or  some  of  thorn. — Dowd  v.  Clarke, 

51  Cal.  262,  263. 

84.  Same — One   mala   object   of  seetioa 

seems  to  have  been  to  prevent  court  from 
summarily  ordering  Judgment  without  giv- 
ing any  reasons  for  it — without  stating  any 
facts  or  conclusions  upon  which  It  is  based. 
There  was  also  some  intent  to  facilitate 
review  of  Judgment  on  appeal.  But  main 
object  was  not  to  afford  cover  under  which 
losing  party  might  successfully  set  trap 
to  capture  Just  Judgment. — Millard  v. 
Supreme  Council  A.  L.  of  H.,  81  Cal.  340, 
242,  22  Pac.  8<4. 

85.  Only  purpose  of  findings — To  nnswer 
qnestlons  raised  by  pleadings,  and  If  facts 
are  stated  in  findings  In  same  way  they  are 
stated  In  pleadings,  they  are  sufficient.— 
Dam  v.  Zink,  113  Cal.  91,  93.  44  Pac.  331. 

84.  Opinion  of  eonrt  —  Different  from 
flndings. — Findings  of  facts  and  conclusions 
of  law  contemplated  by  statute  Is  some- 
thing different  from  opinion.  Finding  shall 
consist  of  concise,  distinct,  pointed,  and 
separate  statement  of  each  specific,  es- 
sential fact  established  by  evidence,  In  Its 
proper  order,  without  any  of  testimony  by 
which  facts  are  proved,  followed  by  similar 
statement  of  conclusions  of  law  drawn  from 
facts  thus  found. — Hidden  v.  Jordan,  28  Cal. 
301.  305. 

87.  Opinion  by  Judge  in  which  he  states 
his  reasons  why.  In  his  Judgment,  findings 
of  facta  ought  to  be  against  plaintiff  and- 
In  favor  of  defendant  cannot  be  regarded 
as  finding.— HcClory  t.  McClory,  28  Cal. 
675,  677. 

88.  S«me — Opinion  of  eonrt  bi  decldlni? 
a  ennne  setting  forth  Its  reasons  for  Judg- 
ment, is  not  finding  of  facts  under  statute 
requiring  express  finding  of  facts. — Victor 
Q.  &  S.  M.  Co.  v.  National  Bank,  18  Utah 
87,  72  Am.  St.  Rep.  767.  66  Pac.  72. 

As  to  opinion  of  trial  eonrt  being  no  par: 
of  record,  see,  ante,  g  632  and  not  pars  8- 
11. 

As  to  opinion  of  trial  eonrt  not  being  ad- 
missible to  show  nature  of  action  or  Is. 
sues.  see.  ante.  S  632  and  note  pars.  8,  9. 

89.  Presenting  findings  to  eonrt  Re- 
questing court  to  gnd  same  as  facts  In  case, 
is  not  proper  practice,  and  it  Is  not  error 
for  court  to  refuse  so  to  do.  Party  re- 
quiring finding  upon  particular  point 
should  specify  point  without  dIcUting 
terms  of  finding.  Right  of  party  Is  to  sug- 
gest point. — Edgar  v.  Stevenson.  70  Cal. 
286.  287.  11  Pac.  704. 

A«  to  no  reason  existing  for  eonrt  to  la- 
atrnct  Itself  as  to  propositions  nf  |nw  In 
advance  of  Ita  deelalon,  see  par.  19.  this 

note. 

As  to  presenflng  propositions  of  law  wbleh 
are  In  effect  InstrBctlons  to  tbe  court  In 
order  to  hMTc  eonrt  pnt  Itself  on  record  as 
to  Its  views,  before  flndlngs  are  filed,  being 
properly  refnaed  consideration  by  conrl, 
see  par.  50,  this  note. 
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Am  to  rc«BUtIiiK  coart  to  And  apon  per- 
talH  lM«n  and  apaa  lafaaal  of  ooart  ao  to 
do,  taklav  eaecptlona  «ad  aaUav  far  re- 
view of  aaaie  aa  cnwr  at  law,  aot  betas 
■roper  praetiee,  see  par.  79,  thi«  note. 

W.  PreanBptlaa— That  eoart  foaad  oa 
■11  larara  aceeaaarr'  tor  Jadsmeat  when 
the  appeal  Is  on  Jud?ment-roll.  presump- 
tion Is  that  there  was  evidence  to  support 
findings,  and  that  it  went  In  without  ob< 
Jection.  and  was  admissible  under  plead- 
ings.— Beardsler  t.  Clem,  IIT  Cat.  338,  3SS, 
70  Pac.  17G. 

SI.  Same— Express  fludlns  not  appearing 
In  record  on  appeal,  presumption  of  law  Is 
that  court  found  all  matters  of  fact  In  Is- 
sue necessary  to  support  Its  Judgment  In 
favor  of  successful  party.  Such  findings 
are  Implied,  and  If  evidence  Is  insufllclent  to 
Justify  court  in  finding  any  material  or 
necessary  fact,  such  implied  finding  of  fact 
may  be  excepted  In  the  same  manner  and 
with  same  effect  as  If  It  were  an  express 
finding. — Blanc  v.  Paymaster  M.  Co.,  95  Cal. 
S24,  &30,  29  Am.  St.  Rep.  149,  30  Pac.  765. 

92.  .  Same— Finding*  being  vralved,  all  Is- 
sues made  by  pleadings  are  presumed  to 
have  been  found  in  favor  of  successful 
party. — Antonelle  v.  Board  of  New  City  Hall 
Commissioners,  92  Cal.  228,  229.  28  Pac.  270; 
Pacific  X.  Co.  V.  Ross,  ISl  Cal.  8,  10,  68  Pac. 
67. 

Aa  to  waiver  of  fiadlaga,  see,  post,  9  684 
and  note. 

M.   Probate     atattera  —  Whea  fladlBBn 

Meemary.^ — Issues  Joined  in  probate  pro- 
ceedings, such  as  setting  apart  homestead, 
are  to  be  tried  and  determined  by  the  court 
aa  In  civil  cases;  and  upon  trial  by  court, 
without  Jury,  parties  to  proceedings  are 
entitled  to  findings  unless  they  are  waived, 
— In  matter  of  Burton,  63  Cal.  36,  37. 

M.  Same— lasaes  of  fact  arlslns  on  mo- 
lion  for  sale  of  real  property  being  tried 
by  probate  court,  findings  of  fact  are 
proper. — Bstate  of  Crosby,  55  Cal.  574,  576. 
See  Miller  v.  Lux,  100  Cal.  609,  613,  35  Pac. 
34&.  689. 

9B.  Saaae— It  kaa  aevcr  beea  definitely 
deterailned  by  aapreaie  coart  that  findings 
are  necessary  in  all  matters  of  probate 
heard  before  court  alone. — In  matter  of 
Sanderson.  74  Cal.  1»9,  201,  15  Pac.  763. 

M.  Same— Sanio— Aa  to  eoateat  of  a^ 
ranat  of  exeeatori  In  matter  of  Arguello.  8S 
Cal.  161.  162.  24  Pac.  841. 

07.  Same— Saaic— Aa  to  eoateat  over 
order  for  sale  of  real  property}  In  matter 
of  Adams,  128  Cal.  880,  388,  57  Pac.  569, 
60  Pac.  966.  as  to  setting  aside  homestead. 

•8,  aaase— Haaacr  la  wkiek  aeeoant  of 
ene^ntor  Is  nsnally  made  oat,  and  manner 
In  which  objections  thereto  are  usually 
presented,  do  not  at  all  conduce  to  devel- 
opments of  Issues  such  as  arise  upon  plead- 
ing in  civil  action,  and  In  such  proceeding 
It  Is  not  incumbent  upon  court  to  make 
and    file    express    findings. — In    matter  of 


Levlnson,  108  Cal.  460,  466,  41  Pac.  488,  42 
Pac.  479. 

M,  Same— Proceeding  to  settle  acconnt* 
of  cxecatorw  is  not  such  proceeding  In 
which  it  Is  Incumbent  upon  court  to  make 
and  file  express  findings;  still  whan  ac- 
count is  assailed  in  any  particular  for  mat- 
ters not  appearing  upon  its  face,  court  may 
properly  express  findings  upon  such  issues, 
and  when  It  does  so  such  findings  become 
part  of  Judgment-roll. — Miller  v.  Lux,  100 
Cal.  609,  618,  36  Pac.  845,  369. 

100.  Reason  for  separately  stating  find- 
ings of  fnct  and  conelosions  of  law  Is  that 
court  may  examine  facts  found  and  see  that 
they  Justify  conclusions  of  law  and  Judg- 
ment pronounced  on  them. — Murphy  v.  Ben- 
nett, 68  Cal.  526,  534,  9  Pac.  788  (dis.  op. 
Thornton,  J.);  Savings  ft  I*  Soc.  T.  Burnett, 
106  Cal.  614.  689,  83  Pao.  822. 
.  101.  BevaeatlBC  ctmrt  to  find  «vo>  cer- 
tain laaaes  contended  by  party  to  be  pre- 
sented by  pleadings  and  which  he  deemed 
material,  and  upon  refusal  of  such  request 
by  court  to  take  exception  thereto  and 
have  such  refusal  reviewed  as  error  at  law, 
Is  not  practice  recognized  by  our  present 
method  of  procedure. — 'Halght  Tryon, 
112  Cal.  4,  6,  44  Pac.  318. 

As  to  no  reaKOB  existing  for  court  to  In- 
strnct  Itself  to  praposltlona  of  law  In 
advance  of  its  decision,  see  par.  19,  thiFi 
note. 

As  to  prcscating  findings  to  court  and 
reqneathMf  coart  to  find  the  same  as  facts 
In  the  case,  aot  being  proper  practice,  see 
par.  69,  this  note. 

As  to  preseatlas  propoaltloas  of  law 
which  are  In  eSeet  tastractlona  to  the  coart 
In  order  io  have  coart  pat  Itorif  on  record 
as  to  Its  views,  befttre  fladlaga  are  filed,  be* 
lag  properly  refoaefi  consideration  hy  coart. 
see  par.  60,  this  note. 

10&  RIshts  of  parttea — Belag  fnlly  pro- 
tected by  findings  of  fact  and  conclusions 
of  law.  It  Is  not  error  to  refuse  to  make 
further  findings  and  conclusions. — Good- 
man V.  Malcolm,  9  Kan.  App.  887,  68  Pac. 
664. 

lOS.  Separately  and  speelflcaliy  finding 
—That  contract  set  np  In  conplnint  was 

anstalncd  by  evidence  necessarily  negatives 
fraud  set  up  as  defense,  and  is  sufficient 
to  sustain  Judgment  without  finding  upon 
question  of  fraud. — Snelgrove  v.  Earl,  17 
Utah  321,  326,  63  Pac.  1017. 

104.  Slgnlnc  hy  Jadce-^a  to  genemily. 
— A  superior  Judge  who  presides  at  the 
trial  of  an  action  outside  of  his  county  has 
the  power  to  settle  and  fiii^n  the  findings 
In  the  county  of  his  residence,  and  the 
amendment  of  1913  to  section  634  of  the 
Code  of  Civil  Procedure  has  not  changed 
the  rule. — Welnstock-Nlchols  Co.  v.  Court- 
ney. 26  Cal.  App.  446.  147  Pac.  218. 

100.  Same— Papers  required  to  be  Higneit 
by  trial  Judice  are  only  the  findings  of  fact 
and  conclusions  of  law  herein  referred  to. 
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— Hoover  t.  Ijeiter,  16  Cal.  App.  153,  116 
Pac.  SS8. 

KM.  Smaac — To  JadsmoBtt  kas  no  eSectf 

but  court  will  sometimes  give  It  slgrnlfi- 
canoe  upon  question  of  his  Intention.—' 
O'Brien  v.  CBrlen,  134  Cal.  4S2,  42ft,  87 
Pao.  S26. 

lor.  Special  vroeeedbwa. — Above  section 
refers  to  trial  of  civil  actions  and  not  to 
special  proceedings. — ^Lsroas  v.  Marcher,  lift 
CaL  3S2.  888,  61  Pac  66ft. 

10&    Spedal  verdict  of  Jarr — Adopted  fey 

ooart  by  making  order,  upon  hearing  of 
motion  for  judgment,  "that  Judgment  be  en- 
tered in  accordance  with  verdict  of  Jury 
rendered  herein";  and  all  special  Issues  sub- 
mitted to  jury,  and  their  answers  or  find- 
ings thereon,  were  Incorporated  in  Judgment, 
together  with  general  verdict. — Morrison  v. 
Stone,  103  Cal.  94,  »S,  37  Pac.  142. 

109.  When  adopted  by  court,  takes  place 
of  and  Is  equivalent  to  findings  by  court. — 
Morrison  V.  Stone,  108  Cal.  94,  96.  37  Pac. 
142. 

110.  StatCBicats  by  JndKe— Pladlnga  of 
conrt  Is  sot  Impaired  hy  statepient  of  Judge 
at  time  he  announced  his  decision,  where  he 
stated.  In  answer  to  Inquiry  by  attorney  of 
defendant  in  reference  to  conflict  of  testi- 
mony, that  he  believed  testimony  of  wit- 
nesses concerning  matter  regarding  Inter- 
view concerning  which  finding  was  made. 
Court  was  not  concluded  by  such  statement 
from  subsequently  making  finding  con- 
trary thereto,  nor  could  Its  flndings  be  Im- 
peached by  affidavits  of  what  occurred  at 
time  decision  was  announced. — Plak  t. 
Casey,  lift  CaL  643,  64B,  61  Pac.  1077. 

111.  Salts  In  e«iilty— Cmrt  may  auke 
fiBdIaga  of  fact  of  Ita  owa  and  adopt  special 
flndings  of  Jury  so  tar  as  they  are  not  In- 
consistent with  those  of  court. — Gordon  v. 
Lemp.  7  Idaho  677,  65  Pac.  444. 

112.  Same — Flndlags  of  tact  to  enpport 
the  Judgment — Are  not  accessary  in  suits 
in  equity. — Lyons  v.  Lyons,  18  Cal.  447,  448. 

113.  Same — Gcjieral  vcrdirt  of  Jury  in 
not  determinative  of  iMnes  made  by  plead- 
ings in  actions  In  equity,  and  judgment 
will  be  reversed  If  court  fails  to  find  upon 
such  issues. — Learned  v.  Castle,  67  Cal.  41, 
42,  7  Pac.  S4.  See  Warring  v.  Freear,  84  Cal. 
64.  56,  28  Pao.  IIK;  Stockman  v.  Riverside 
L.  A  I.  Co.,  64  Cal.  67,  68,  28  Pac.  116:  Bell 
V.  Marsh.  80  Cal.  411,  414,  22  Pac.  170. 

114.  Same— PrcMnmplloB  In  favor  af  cor- 
rectness of  flndings  does  not  apply  to  a  pro- 
ceeding in  equity  which  was  tried  upon 
complaint,  answer  and  exhibits. — Dewey  v. 
Bowman,  8  Cal,  146,  148. 

lis.  Same-  ■Speelsl  agrcemeat  between 
parties  thnt  general  verdict  shonld  be  rc> 
tnmcd  by  Jury  in  equity  case  in  favor  of 
plaintiff  or  defendant,  losing  party  cannot 
thereafter  object  to  such  form  of  ver- 
dict; as  it  disposed  of  all  issues  In  case  and 
was  conclusive  of  whole  case,  further  find- 
ings of  court  were  uniiei.-eat»ary. — Johnson 


V.  Hina  Rloa  Min.  Co.,  128  Cal.  621.  622. 
61  Pac.  76. 

110.  Same  -—  Tcrdlct  of  Jnry  la  cqnlty 
eanse  not  respondlag  to  all  tssnen.  It  be- 
comes duty  of  court,  if  It  adopts  the  ver- 
dict as  far  as  it  is  responsive  to  issues,  to 

proceed  and  And,  upon  evidence  which  has 
been  given  and  any  other  which  may  be 
offered  by  parties,  as  to  other  Issues  not 
covered  by  verdict.— Warring  v.  Freear,  64 
Cal.  54,  "Se,  28  Fac.  116.  See  Bates  v.  Oage. 
49  Cal.  126,  128;  Wlngate  V.  Ferris.  60  Cal. 
105.  108. 

117.  Sapplementary  Proceedings — Fiad- 
Ings  of  fact  arc  not  necessary  to  be  made 
by  the  court  In  proceedings  In  aid  of  exe- 
cution.— Lyons  V.  Marcher,  119  Cal.  382,  383, 
61  Pac  65ft. 

118,  Term  of  Judge — Czpfrlng  before 
flndlaga  flied — Batry  of  Judgment  upon  de- 
cision, being  but  ministerial  act,  could  be 
performed  by  clerk  after  Judge's  term  of 
office  had  expired  with  as  much  effect  as 
before.  There  Is  no  provision  In  our 
statute  requiring  any  Judgment  to  be  signed 
by  Judge  and  Judgment  produced  from 
original  records  of  court  in  which  it  was 
rendered  needs  no  signature  or  exempllfl- 
catlon. — Crlm  v.  Kesslng,  8ft  Cal.  47.8,  489. 
28  Am.  St.  Rep.  481,  26  Pac  1074;  San  Joa- 
quin L.  &  W.  Co.  V.  West.  ft9  Cal.  845,  247. 
88  Pac.  928. 

As  to  auccccdtuK  Jadgc  settlns  aside  order 
of  predecessor  when  sat  fllcd  of  record,  and 
presumptions  Indulged,  see  X  Kerr's  Cumula- 
tive Current  Code  Annotations,  Code  of  Civil 
Procedure,  3  1963. 

1 10.  Same  —  Same  —  Judicial  P«wcr  of 
Jadge  censes  upon  expiration  of  term  of  of- 
fice and  it  is  not  competent  for  him  there- 
after to  do  any  act  necessary  to  complete 
trial  of  any  cause  which  then  remained  un- 
finished.— Border  v.  Conktin,  98  Cal.  360. 
862,  88  Pac.  211.  See  Hace  v.  O'Reilley,  70 
Cal.  231,  284,  11  Pac  721;  Connolly  v.  Ash- 
worth,  98  Cal.  206,  206,  33  Pac.  60. 

120.  Same— Same  Trfnl  of  cause  by  court 
Is  not  concluded  untR  decision  Is  filed  with 
clerk;  and  when  term  of  office  of  Judge  who 
tried  case  expires  before  decision  Is  filed, 
fact  that  It  was  signed  by  him  and  ordered 
by  his  successor  in  office  to  be  filed,  and 
was  so  filed,  is  not  sufficient  to  sustain 
Judgment  entered  thereon. — Connolly  v. 
Aahworth,  98  Cal.  205,  206,  33  Pac.  60.  See 
Hastings  v.  Hastings,  31  Cal.  95,  98;  Pol- 
hemus  v.  Carpenter,  42  Cal.  376.  384;  Com- 
stock  Q.  M.  Co.  V.  Superior  Court,  57  Cal 
625,  626;  Van  Court  v.  WInterson,  61  Cal. 
615.  616;  Warring  v.  Freear,  64  Cal.  54,  &s, 
28  Pac.  116;  Mace  v.  O'Rellley,  70  Cal.  231 
235.  11  Pac.  721. 

121.  Same — Same — Trini  of  Issues  of  tact 
In  nction  Is  not  completed  nntll  decision 

Upon  those  issues  has  been  given  by  the 
court,  and  this  decision  must  not  only  be 
given  In  writing  but  must  also  be  filed  with 
clerk.  If  not  filed  until  after  expiration  of 
term  of  office.  It  cannot  form  basis  of  Judg- 
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ment^Brod«r  v.  Conklln,  B8  CaL  360.  362. 
33  Pac.  211.  See  Connolly  t.  Ashworth,  98 
Cal.  206.  306,  S3  Faa  «0. 

As  to  chnnvtHK  conrlUNlona  of  l«w  by 
dlfferenl  Jndcc  from  one  who  tried  caoscr 
aee  par.  103,  this  note. 

laSL  VMUvrfDl  detalBci^Flndliiss  are 
r«qnir«d  In  an  action  of  unlawtul  detainer. 
— Lee  Chuck  v.  Quan  Wo  Chong  &  Co..  91 
Cal.   593.   699.   28   Pac.  4S. 

1S3.  Written  fladlasa — Diabarmciit  of 
attorneTwlirot  required. — ^Written  flndlngrs 
are  not  required  in  a  proceeding  for  the' 
disbarment  of  an  attorney. — ^Matter  of 
nanford,  167  CaL  426,  480.  108  Pac.  822. 

IL    AMENDMENTS  TO  FINPINOS. 

Aa  t*  additional  flndlnsa  mfttx  entry  of 
indKincnt  beins  taTnlld,  see  pars.  8-6,  thia 

note. 

Aa  to  amendatenta  generally,  see,  ante* 

S  473  and  note. 

1X4.    Additional   fladinca  —  Immaterial. — 

Where  the  judgment  Is  upon  stipulated 
facts,  the  making  of  additional  findings,  If 
erroneous,  Is  harmless  error,  where  such 
additional  findings  do  not  materially  change 
the  result,  and  the  stipulated  facta  Justify 
the  Judgment  made. — I<oa  Angeles  v.  Los 
Angles  Farming  A  M.  Co.,  168  Cal.  «46,-  648. 
SS  Pae.  869,  1186. 

UB.  Clcrioal  md  Jndlelal  errors  dlstfn- 
milabed. — Clerical  misprisions  can  be  cor^ 
rected  at  any  time  by  order  of  court,  but 
Judicial  errors  can  be  remedied  only 
through  motion  for  new  trial,  or  on  ap- 
peal. Clerk  failing  to  enter  Judgment  as  It 
was  pronounced,  court  always  has  power 
to  correct  matter  and  order  proper  entry 
to  be  made. — Egan  t.  Egan,  90  CaL  16.  21,  27 
Pac.  22. 

See  pars.  12S,  127,  this  note. 

As  to  Jadleial  errors,  see  par.  134,  this 
note. 

13d.  Clerical  error— Correction  hr  eonrt. 
—Face  of  record  showlnsr  that  error  to  be 
corrected  consists  of  clerical  misprision, 
court  has  always  Inherent  power  to  correct 
It. — Fay  V.  Stubenrauch,  141  Cal.  678,  676, 
75  Pac.  1T4. 

See  par.  126,  this  note. 

As  to  clerical  mistake  I*  enterlns  Judg- 
ment, see  par.  186,  this  note.  ' 

As  to  correction  of  clerical  errors  In 
Jadgment  to  conform  to  findings  and  ■  eon- 
rlaalons  of  law,  see,  ante,  fi  473,  note  Part 
VII. 

127.  Clerk  falling  to  enter  Judgment  as 
it  was  pronounced,  court  has  power  to  cor- 
rect the  matter  and  order  proper  entry  to 
be  made. — Egan  v.  Egan,  90  Cal.  16.  21,  27 
Pac.  22. 

US.  Conclnslons  of  law  upon  faots  fonnd, 
m«r  be  changed  hr  the  coart  at  any  time 
before  entry  of  judgment;  and  such  change 
could  be  made  by  another  Judge  than  one 
who  tried  cause. — Crlm  v.  Kesslng,  89  Cal. 


478.  489,  23  Am.  St.  Rep.  491,  26  PaC  1074. 
See  Condee  v.  Barton,  62  Cal.  1,  6,  6. 

120.  Conrts  have  power,  at  all  times,  to 
allow  amendments  to  Judgments  for  pur- 
pose of  having  judgment  as  entered  ex- 
press that  which  was  rendered  so  that  rec- 
ord will  contain  actual  decision  of  court; 
and  such  amendments  can  be  made  after 
expiration  of  six  months  from  entry  of 
judgment. — Egan  v.  Egan.  90  CaL  16,  21, 
27  Pac.  22;  San  Joaquin  L.  &  W.  Co.  v.  Wert. 
99  Cal.  345.   347,  33   Pac.  928. 

Aa  to  auendmenfs  hr  'court,  generally, 
see.  ante,  S  473  and  note. 

130.  Conrt  may  amend  flndlnffs  of  tact 
—Pending  motion  for  new  trial  in  case 
where  amendments  are  responsive  to  is- 
sues presented  by  pleadings  and  are  sup- 
ported by  evidence. — Hayes  v.  lAvagnlno, 
17  Utah  186,  63  Pac.  1029. 

131.  Conrt  mar  change  or  modify  dnd- 
Ingi^-Bcfore  Judgment  without  ordering 
new  triaL  Spaulding  T.  Howard,  121  CaL 
194,  198,  68  Pac.  663.  See  Smith  T.  Taylor, 
82  CaL  688.  644,  28  Pac.  217. 

ISa.  Final  Judgment  havtag  hecn  en- 
tcrcd— Court  has  no  power  to  chnaga  flnd- 
Inga  of  feet  In  any  material  respect.  Power 
to  set  aside  Judgment  and  findings  on  va- 
rious grounds  Is  provided  by  this  code,  but 
ther«  is  no  provision  of  law  authorizing  any 
change  in  findings  of  fact  after  entry  of 
final  Judgment  thereon,  while  Judgment  is 
allowed  to  stand. — County  of  Lk>s  Angeles  v. 
Lankershim,  100  CaL  626,  532,  35  Pac.  153. 
666. 

133.  Jnditment  entered  by  clerk  —  Not 
being  Jndsment  ordered  by  court,  court  not 
only  had  power  to  amend  It  to  make  it 
conform  to  Judgment  and  order  made  and 
rendered,  but  it  was  Its  duty  so  to  do.— 
Canadian  &  A.  M.  A  T.  Co.  ClarlU  U  & 
I.  Co.,  140  CaL  672,  677.  74  Pac.  801, 

134.  Jndlelal  errors  —  Can  be  remedied 
only  through  motion  for  new  trial  or  by 
appeal,  but  there  is  no  question  as  to 
power  of  court  to  amend  Its  Judgment  of 
record  to  make  It  conform  to  judgment  pro- 
nounced by  court. — Canadian  &  A.  M.  &  T. 
Co.  V.  Clarita  L.  &  I.  Co..  140  Cal.  672,  676. 
74  Pac  801. 

Aa  to  clerical  and  Judicial  errors  dis. 
tlngnUhed,  see  par.  126,  this  note. 

135.  Mistake  of  elerk  —  In  entering 
Judgment  not  authorised  by  decision  of 
court  win  be  error  apparent  upon  face  of 
record,  and  rulf  Is  universal  that  when  a 
mistake  is  made  In  entry  of  Judgment,  and 
that  fact  is  plainly  apparent  from  entry 
Itself,  such  mistake  may  be  rectified  at  any 
time;  and  this  rule  arises  by  reason  of  In- 
herent power  of  the  court  over  Its  own 
proceedings. — San  Joaquin  L.'  &  W.  Co,  v. 
West,  99  CaL  345,  347,  33  Pac.  928. 

As  to  elerieal  errors,  see  pars,  126.  127 
this  note. 

ISA.    Mistake  of  nnme  In  dadlngs  and  In 

Judgment   ia   mere   clerical   error  which 
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could  properly  be  corrected  by  order,  upon 
court's  attention  being  called  to  it,  at  any 
time  before  appeal  taken,  or  after  case  Is 
remanded. — Mitchell  t.  Patterson,  120  Cal. 
286.  287,  fi2  Pac.  SS9. 

13T.  Order  denyinc  new  trial — Cnn  not 
■Sect  fladlBB«, — Findings  being  filed  and 
Judgment  entered  thereon,  there  Is  only  on© 
method  by  which  those  flndlngrs  can  ba 
completely  changed  or  modifled— except, 
perhaps.  In  respect  to  mere  clerical  error 
or  misprision — and  that  Is  mode  pointed  out 
by  statute  by  granting  of  new  trial.  Until 
findings  are  tliua  set  aside,  they  must, 
under  our  present  system,  stand  In  their 
Integrity  as  originally  made.  Any  recitals 
in  order  of  court  denying  new  trial  can 
have  no  effect  upon  flndlnga. — Hawxhurst 
V.  Rathgeb,  119  Cal.  ESI,  682,  633,  63  Am. 
St.  Rep.  142,  61  Pac.  846. 

IS&  Right  ot  eoart  1«  correct  Its  rec- 
ord so  that  Its  Judgment  as  entered  shall 
conform  with  Its  judgment  as  rendered.  Is 
unquestioned,  and  Its  record,  when  so  cor- 
rected,  as  well  as  order  making  correction, 
la  conclusive  upon  any  other  court  in  any 
other  proceeding  In  which  record  Is  of- 
fered as  evidence. — Qalvln  T.  Palmer.  134 
Cal.  426.  428,  66  Pac.  672. 

III.    CONSTRUCTION    OP  PINDINQS— A 
IN  QENERAL. 

139.  As  to  generally. — It  Is  not  always 
easy  to  determine  on  which  side  of  the  line 
between  flndlnga  of  fact  and  conclusions 
of  law.  findings  made  upon  Issues  raised  by 
the  pleadlnsrs  should  tie  placed.  The  con* 
elusions  reached  frequently  partalce  of  the 
nature  of  both  law  and  fact  and  If  there 
be  any  doubt  as  to  which  class  the  finding 
belongs  the  doubt  should  be  resolved  In 
favor  ot  the  Judgment. — Butler  v.  Agnew, 
9  Cal.  App.  327.  830,  99  Pac.  396. 

140.  Amblgnltr  and  ancertalnty. — Any 
uncertainties  or  ambigultlea  in  findings 
must  be  construed,  if  possible,  so  aa  to 
support  the  Judgment. — ^Hambright  4  Walsh 
Co.  V.  Provident  Pledge  Corp.,  26  Cal.  App. 
600.  144  Pac.  971. 

141.  CoBSldcTcd  mm  m  wholes — Findings 
can  not  be  detached  from  each  other  and 
considered  piecemeal.  They  must  be  con- 
sidered and  construed  as  a  whole,  and  not 
merely  according  to  their  numerical  sub- 
divlaiona. — Brown  v.  Fuller  A  Co.,  28  Cal. 
App.  676,  163  Pac.  960. 

142.  Constrned  —  To  nphold  JudiniiCBt  — 
Facts  that  nay  be  inferred. — The  entire  find- 
ings and  conclualons  of  law  are  to  be  con- 
strued to  uphold  the  Judgment,  when,  from 
the  facts  found,  other  facta  may  be  In- 
ferred which  will  support  the  Judgment.—- 
Terry  v.  Southwestern  Building  Co.,  —  Cal. 
App.  —  185  Pac.  212.  See  Breeze  v.  Brooks, 
97  Cal.  72.  22  I*  R.  A.  257,  81  Pac.  742: 
Pacific  States  Corp.  v.  Arnold,  22  Cal.  App. 
672.  139  Pac.  289. 

149.  Contradictory  gndlaica  —  Recovery 
vnnted  ea  eowstcr-«lalBa  and  croaa  co»- 


plalnt. — In  a  case  In  which  the  defendant 
files  conter-claims  and  a  cross-complaint 
for  various  sums  alleged  to  be  due  to  him 
from  the  plaintiff  and  for  profits,  a  general 
finding  by  the  court  that  the  counter- 
claims and  cross-complaint  are  true,  except 
that  no  profits  accrued  from  the  ranch  op- 
erated  by  the  defendant,  and  that  a  less 
sum  was  due  than  the  amount  claimed  by 
defendant  In  his  counter-claims,  the  finding 
must  be  construed  to  mean  that,  while  the 
defendant  was  entitled  to  recover  under 
his  counter-claims  and  cross-complaint,  but 
that  the  amount  which  the  defendant  is 
entitled  to  recover  Is  a  less  amount  than 
the  sum  claimed  by  him;  and  so  construed 
there  Is  no  co^ntradlctlon  In  the  finding 
and  no  ambjgulty. — Thayer  t.  Tyler,  169 
Cal.  671.  147  Pac.  979. 

144.  Faets  found— Showiag  conversion  of 
stock  by  defendant  can  not  be  affected  by 
later  finding  that  defendant  did  not  eon- 
vert  such  stock. — ^Nlles  v.  Edwards,  90  Cal. 
10,  IS.  27  Pac.  159. 

14B.  Fladlag  alicgattou  of  aHSWer  tr«c 
^■■orBi  and  eCcct  oC — ^Findings  "that  all 
of  the  denials  and  allegations  contained  In 
the  answer  of 'the  defendants  to  said  third 
amended  complaint  are,  and  that  each  of 
them  la.  supported  by  the  evidence  and 
true,"  la  an  unusual  form  of  expression, 
but  its  meaning  is  clear  and  unequivocal 
and  is  equivalent  to  a  finding  that  each  al- 
legation of  the  complaint  la  untrue. — Frfiz 
V.  Mills,  170  Cal.  449.  160  Pac.  376. 

146.  A  finding  that  all  of  the  allega- 
tions In  the  answer  are  not  true  Is  not  a 
finding  that  all  of  them  are  untrue,  or  that 
any  particular  one  of  them  la  untrue,  as 
such  finding  does  not  negative  the  fact  that 
some  of  them  are  true. — ^Anerbach  Heal'y. 
174  Cal.  60,  161  Pac.  1167. 

147.  Finding  allegations  of  complaint  tmc 
— Elleot  of. — A  finding  that  the  allegationtt 
of  fact  in  the  complaint  are  true  Is  not  a 
finding  that  any  conclualons  of  law  therein 
are  true. — Postal  Telegraph-Cable  Co.  v. 
City  of  Irf>s  Angeles.  164  Cal.  156,  128  Pac. 
19,  20. 

148.  Finding  ot  evidence  and  not  of  facts 
—Effect  of,^ — ^Where  a  finding  Is  of  the  evi- 
dence and  not  of  the  fact  In  Issue,  It  will 
not  aid  the  Judgment  unless  the  evidentiary 
facta  thus  determined  carry  with  them  by 
necessary  implication  the  ultimate  fact 
which  should  have  been  determined. — 
Nichols  v.  Wolf.  27  Cal.  App.  1.  148  Pac.  799. 

14*.  Findings  —  Are  but  Incidental  to 
Jadgmcnt. — Findings  come  after  case  has 
been  tried,  considered,  and  determined,  and 
after  character  of  Judgment — whether  It 
is  right  or  wrong — has  been  fixed.  They 
are  merely  Incidental  to  main  thing — the 
Judgment;  and  to  test  their  sufficiency  by 
standard  which  exacts  extreme  of  accu- 
rate statement  in  minute  detail  is  to  put 
instrument  In  place  of  principal. — Millard 
V.  Supreme  Council  of  A.  L.  of  H.,  81  Cal. 
840,  142,  22  Pac.  864. 
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IS*.  Same — Arc  to  be  rcaA  mnA  CMBldered 
tsKctker.  mod  llberallr  conctrned  in  sup- 
port of  Judgrment,  and.  If  possible,  are  to 

be  reconciled  so  aa  to  prevent  any  conflict 
upon  material  points. — People's  Home  Sav. 
Bank  v.  Rickard,  139  Cal.  2S5,  S91,  73  Pac 
868.  See  Ames  v.  San  Diego,  101  Cal. 
390,  395,  35  Pac.  1005;  Murray  v.  Tulare' 
Irr.  Co.,  120  Cal.  311,  315,  49  Pac.  563,  62 
Pac.  586;  Mitchell  v.  Hutchinson,  142  CaL 
404,  409,  TC  Pac.  55. 

IM.  Same— Csa    Mot    be    altosether  de- 

t««bed  from  each  otber  and  considered 
piecemeal.  If  particular  finding  be  doubt- 
ful or  obscure,  reference  may  be  had  to 
context  for  purpose  of  asoertalnlnK  true 
meaninff.-^ott  v.  Swing,  90  Cal.  231,  23S, 
27  Pac.  194, 

US.  Saif  Which  are  Ib  part  probatlTC 
tmmtm,  and  in  part  ultimate  facts,  and  con- 
clnslona  which  are  In  part  more  flndlngs 
of  ultimate  facts  than  conclusions  of  law, 
may  all  be  looked  to  In  determining 
whether  they  are  supported  by  sufficient 
evidence,  and  are  sufficiently  responsive  to 
issues  made  by  pleading  to  support  judg- 
ment.— Mason  v.  Uevre.  14S  CaL  514,  523, 
78  Pac  1040. 

IBS.  nndlags  of  (act— Are  like  speeial 
verdicts  of  Jury,  they  must  be  taken  in  con- 
nection with  pleading  to  support  Judg- 
ment, and  when  language  of  finding  Is 
equivocal,  construction  which  accords  with 
pleadings  and  supports  Judgment  should  be 
adopted. — Kennedy  A  S.  L.  Co.  v,  S.  8.  Const, 
Co.,  123  Cal.  584,  686,  56  Pac.  457. 

1M.  SaHe— .ShonlA  receive  sneh  eon- 
•tracttoB  ma  will  aphoid.  rather  than  de- 
feat, the  Judgment,  and  it  has  been  held 
tint  when,  from  facts  found  by  court,  other 
facts  may  be  Inferred  which  will  support 
Judgment,  such  Inference  will  be  deemed 
to  have  been  made  by  trial  court. — Breeze 
V.  Brooks,  97  Cal.  72,  77.  31  Pac.  742,  22 
L,.  R.  A.  256;  Warren  v.  Hopkins,  110  Cal. 
506,  512,  42  Pac.  986;  Gould  v.  Eaton,  111 
Cal.  639,  S44,  52  Am.  St.  Rep.  201,  44  Pac. 
319;  Perkiha  v.  West  Coast  L.  Co.,  129  Cal. 
427.  429,  62  Pac.  57,  Krasky  v.  Wollpert, 
134  Cal.  238,  342,  66  Pac.  309;  De  Haven  T, 
Berendes,  126  Cat  178,  180,  67  Pac.  788; 
People's  Home  Sav.  Bank  v.  Rtokard,  189 
Cal.  286,  291,  73  Pac.  868;  Paine  V.  San 
Bernardino  T.  T.  Co.,  143  Cal.  664,  666,  77 
Pac.  669. 

XSS.  •^Flndlaga  ml  Aiet»— "ConeliuloMtt  of 
law**-^*^latlTlty   of  designation.*^— As  to 

matters  designated  "findings  of  fact"  and 
"conclusions  of  law,"  in  one  connection  a 
word  or  a  phrase  may  stand  for  a  fact, 
while  In  another  the  same  word  or  phrase 
may  designate  a  conclusion  of  law. — Lynlp 
T.  A'Turas  School  District,  24  Cal.  App.  426, 
435.  141  Pac.  835,  following  doctrine  In  Hill 
V.  Flnigan,  77  CaL  267,  11  Am.  3t.  Rep.  279. 
19  Pac.  494. 

156.  "That  the  assignment  and  delivery 
of  the  contract  was  a  mortgage  and  not  a 


pledge",  although  stated  as  a  finding  of  fact, 
was  held,  in  view  of  the  other  facts  ad- 
mitted and  found,  to  be  a  mere  conclusion 
of  law. — Gay  v.  Moss,  34  Cal.  125. 

157.  "That  there  Is  now  due.  owing  and 
unpaid  to  plaintiff  from  defendant  on  ac- 
count of  the  money  loaned  and  advanced 
by  him  to  A  as  aforesaid  the  sum  or'  a 
named  amount,  considered  In  the  light  of 
the  averments  of  the  complaint  and  the 
other  flndlngs,  it  was  held  that  this  so- 
called  flndlngs  must  be  treated  aa  a  con- 
clusion of  law. — Lynlp  v.  Alturas  School 
District,  24  Cal.  App.  426,  436,  141  Pac.  836. 

158.  Geaeral  llndiBV  —  That  plalatlfls 
have  failed  to  make  oat  caoae  la  sufficient 
foundation  for  decree  dismissing  action.— 
Noyes  v.  King  County.  18  Wash.  417.  *  51 
Pac.  1052. 

IB».  IndebtedneM — Piadlag  of  inelades 
aon-payment. — Finding  that  defendant  was 
Indebted  to  plaintiff  in  certain  sum  la  find- 
ing of  fact,  and  Includes  finding  that  it  was 
unpaid,  and  la  sufficient  to  support  Judg- 
ment for  amount, — Ramsey  v.  Johnson,  7 
Wyo.  893,  62  Pac.  1084. 

160.  Language  of  fladlnga— Shonld  not 
be  strained  by  court  to  make  out  case  of 
conflict,  finding  should  be  reconciled  If  It 
can  possibly  be  done. — ^Heaton  Hobaon  A. 
U  Ofllees  V.  Arper,  146  Cal.  282.  286,  78  Pac. 
721.  See  Alhambra  A.  W.  Co.  v.  Richardson, 
72  Gal.  698.  606.  14  Pac.  279;  SchulU  v.  Mc- 
Lean. 92  CaL  229,  348,  28  Pac.  1063. 

m.    Llhcral  eoBstractloa  to  be  givea  to. 

— The  flndlngs  made  by  the  trial  court  must 
be  given  a  liberal  construction  In  support 
of  the  Judgment,  and  are,  if  possible,  to  be 

reconciled  so  as  to  prevent  any  conflict  upon 
material  points. — Price  v.  Occidental  Life 
Ins.  Co.,  49  Cal.  Dec.  635,  147  Pac.  1176. 

162L  Province  of  trial  eonrt-— lo  te  aiafce 
any  Inference  of  fact  which  may  b©  drawn 
from  evidence  before  it,  or  from  facta  found 
by  It,  and  If  from  facta  which  It  has  found 
other  facts  may  be  Inferred  which  will  sup- 
port judgment.  It  will  be  presumed  that 
trial  court  made  such  Inferences.  If  differ- 
ent Inferences  may  be  drawn  from  those 
facts,  supreme  court  will  not,  upon  appeal 
from  Judgment,  draw  an  inference  con- 
trary to  that  drawn  by  trial  court,  or  which 
will  have  effect  to  defeat  judgment  of  that 
court. — Paine  v.  San  Bernardino  V.  T.  Co., 
143  Cal.  654.  656,  77  Pac.  659.  See  Breeze  v. 
Brooks,  97  Cal.  72.  77,  22  L.  R,  A.  256,  31 
Pac.  742;  Gould  v.  Eaton,  111  Cal.  639,  644. 
62  Am.  St.  Rep.  201,  44  Pac.  319;  Kraahy  v. 
Wollpert,  134  Cat.  338.  342.  66  Pac.  309: 
People's  Home  Sav.  Bank  v.  Rickard,  139 
Cal.  286,  291,  73  Pac.  858. 

les.    Vaeertaln  II  ndlnita— Con  •tract  Ion  of. 

— An  uncertain  flnding  on  the  question  of 
payment  must  be  construed  so  as  to  sup- 
port the  Judgment  rather  than  to  defeat  it. 
—Harlan  v.  Lambert,  19  CaL  App.  349,  125 
Pac.  1079. 
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rV.  CONSTRUCTION  OF  FINDINGS— B.  UIj- 
TIHATB  AND  PROBATIVE  PACTS 
IN  PINDINQS— EFFECT  OP. 

IM.  Flndlnic  !■  MnflicleBt  where  probative 
tmctm  are  foiiMd  and  court  can  declare  that 
the  ultimate  facts  necessarily  result  from 
facts  which  are  found. — Mott  v.  Bwlng,  »0 
Cal.  231,  2S5,  27  Pac  194;  Murdock  v.  Clarke. 
90  Cal.  427,  4SS,  87  Pac.  276. 

16S.  PladJtiK  of  evidence  and  mot  of  facta 
In  laaae— EKcct  of. — Where  a  finding  is  of 
the  evidence  and  not  of  the  fact  In  Issue,  It 
will  not  aid  the  Judgment  unless  the  evi- 
dentiary facts  thus  determined  carry  with 
them  by  necessary  implication  the  ultimate 
fact  which  should  have  been  determined. — 
Nichols  V.  Wolf,  27  Cal.  App.  1,  148  Pac.  799. 

108.  Flndlnv  off  particular  faeta-^elled 
apoa  ae  a  avbatltnte  for  «lic  nltlaMtc  fact 

alleged,  must  be  InconslBtent  with  the  fact 
which  they  tend  to  negative,  and  every  par- 
ticular fact  necessary  to  constitute  this 
negation  must  be  stated  in  the  flndlng.~ 
Kusel  V.  Kusel,  147  Cal.  56.  81  Pac.  297. 

167.  Find  In  c  that  **salcs  were  not  re- 
aelnded"  Is  ultimate  finding  depending  upon 
probative  facts,  and  flndlng  that  "no  lien 
existed"  Is  also  such  ultimate  finding,  and 
we  fall  to  see  why  finding  "that  plaintiff 
had  prescriptive  right"  la  not  ultimate  find- 
ing in  fact.  It  depends  upon  certain  proba- 
tive facts,  which  in  their  turn  depend  upon 
evidence. — ^Weldenmueller  v.  Stearns  Ran- 
ches Co..  128  CaL  623.  6S6.  61  Pac.  374. 

Aa  to  altlaiato  fa  aale  and  dcUverr.  see 
par.  17S,  this  note. 

168.  Findings  of  probative  faets — Can  be 
nsed  to  overeoiae  an  exprewi  finding  of  the 
aitluiate  facts  only  where  the  probative  facts 
are  inconsistent  with  the  ultimate  facts 
found,  or  where  It  appears  that  the  trial 
court  made  the,  alleged  finding  of  the  ulti- 
mate fact  simply  as  a  conclusion  from  the 
particular  facta  found. — Estate  of  Hill,  167 
Cal.  69,  138  Pac.  690. 

Aa  to  alttnuitc  and  probative  facta,  see 
para.  180-184,  this  note. 

169.  Where  the  trial  eoart  makes  both 
probative  and  ultimate  findings  and  the  one 
set  Is  Inconsistent  with  the  other,  the 
former  will  not,  In  general,  control,  limit, 
or  modify  the  latter. — Breese  v.  Interna- 
tional Banking  Corporation. — 2E  Cal.  App, 
437,  143  Pac.  1066. 

170.  It  Is  only  In  those  cases  where  it 
clearly  appears  that  the  ultimate  fact  found 
is  based  upon  and  educed  from  findings  of 
probative  facts  and  it  Is  plain  that  the  lat- 
ter do  not  Justify  or  support  the  ultimate 
fact  found,  that  the  findings  of  probative 
facts  will  control  that  of  the  ultimate  fact 
and  rob  the  Judgment  of  support. — Breeze 
V.  International  Banking  Corporation,  25 
Cal.  App.  437,  142  Pac.  1066. 

171.  Findings  in  an  action  to  recover  the 
rental  of  certain  mules  and  wagons  for  a 


designated  month,  that  the  rental  due  for 
such  month  was  as  stated  In  the  answer,  and 
that  the  money  due  for  the  use  of  said 
property  should  be  paid  on  the  tenth  of  each 
month  for  the  preceding  month,  or  as  soon 
after  the  tenth  as  the  money  was  received 
by  the  defendants,  and  that  the  defendants 
between  the  first  and  the  tenth  of  the  month 
received  a  payment  of  approximately  four 
hundred  and  fifty  dollars,  and  on  or  about 
the  nineteenth,  five  hundred  dollars,  are 
sufficient  to  establish  both  the  amount  of 
the  Indebtedness  Included  In  the  Judgment 
and  the  fact  that  It  was  due  and  payable  at 
the  time  of  the  commencement  of  the  action, 
the  seventeenth. — Calkins  t.  Berliner,  26 
Cal.  App.  601,  147  Pac.  985. 

irz.  FlndlBKB  ahoald  be  •tatenscnta  of 
vltlaate  facta  In  controversy,  not  of  proba- 
tive facts  or  mere  conclusions  of  law. — 
Murphy  T.  Bennett,  <8  Cal.  628,  630.  9  Pac. 
738. 

173.  Findings  should  be  statements  only 
of  ultimate  facts  In  controversy  and  not  of 
probative  facts,  though  findings  of  proba- 
tive facts  were  ultimate  facts  necessarily 
resulted  from  them  have  been  held  suffi- 
cient.— Southern  Pac.  R.  Co.  t.  Whitaker, 
109  Cat.  26S,  274,  41  Pac.  10S3. 

174.  FresaniptloB  on  appeal— la  In  favor 
of  animate  fact  declared  lu  flndlnKS.  but 

when  It  appears  that  there  was  material 
confilct  In  evidence  in  court  below  as  to 
probative  facts  essential  to  be  found  to  sup- 
port altlmate  fact,  farther  presumption  ob- 
tains that  such  conflict  was  resolved  by 
lower  court  In  such  manner  aa  to  sustain 
general  finding. — Ballard  v.  Nye,  188  Cal. 
688,  693,  72  Pac.  IK. 

17B.  Probative  facta  being  fonad— CMirt 
caa  declare  nitlaatc  facta  that  necessarily 
result  from  facts  which  are  found. — Alham- 
bra  A.  W.  Co.  v.  Richardson,  72  Cal.  698, 
601,  14  Pac.  379. 

As  to  finding  of  probative  tacta,  see  para 

168-171,  this  note. 

176.  Probative  facts  only  being  found, 
yet  If  ultimate  fact  flows  as  necessary  con- 
clusion therefrom,  findings  are  sufficient.— 
Bull  T.  Bray,  89  Cal.  286,  288.  13  L.  R.  A. 
676,  26  Pac.  878;  In  matter  of  Benton,  131 
Cal.  472,  476,  63  Pac.  776. 

ITT.  Saaic— •Will  not.  In  general,  control, 
limit,  or  modify  lladlnv  of  nltlmnte  faet, 

and  although  finding  of  probative  fact  from 
which  ultimate  fact  conclusively  follows  Is 
sufficient,  yet  when  ultimate  fact  (Issuable 
fact)  is  found,  no  finding  of  probative  facta 
which  may  tend  to  establish  that  ultimate 
fact  was  found  against  evidence,  can  over- 
come principal  finding.  In  such  case  only 
remedy  Is  to  move  for  a  new  trial. — Sharp 
V.  Bowie,  142  CaL  462,  469,  76  Pac  62.  See 
Smith  V.  Acker,  62  Cal.  217,  219;  Gill  v. 
Driver.  90  Cal.  72,  74,  27  Pac.  64;  Perry  v. 
Quackenbush,  105  CaL  299,  306,  38  Pac.  740. 
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ITS.  Sale  muM  deUverr-^Ulttaate  faet.— 
An  averment  of  sale  and  delivery  held  to  be 
an  averment  of  an  ultimate  fact  and  not  a 
conclusion  of  law;  aUhough,  as  In  the  case 
of  averments  of  ownership,  It  may  be  other- 
wise sometimes,  according  to  circumstaaceB. 
— Napa  Valley  Paclting  Co.  v.  San  Francisco 
Relief  &  Red  Cross  Funds,  16  Cal.  App.  170, 
118  Pac.  469. 

See  par.  167,  thl*  note. 

Aa  to  vltlaaale  facts,  see  pars.  180-184, 
this  note. 

ITS.  Trial  eoart— A  to  flad  tacts,  aot  evi- 
dcnee  «t  facts* — Supreme  court  Is  not  com- 
petent to  deduce  conclusions  of  facta  from 
evidence;  to  do  that  would  be  the  assump- 
tion of  original  Jurisdiction  committed  by 
constitution  to  superior  court  and  denied  by 
same  Instrument  to  supreme  court. — Mc- 
Donald V.  Burton,  68  Cal.  445.  454,  9  Pac. 
714. 

ISO.  Ultimate  and  probative  tacts  —  In 
seaeral. — A  finding  of  an  ultimate  fact  in 
support  of  the  Judgment  prevails  notwith- 
standing a  finding  of  probative  or  eviden- 
tiary facts  which  tend  to  show  that  the  ul- 
timate fact  was  found  against  the  evidence. 
— Forsythe  v.  Los  Angeles  R.  Co.,  149  Cal. 
576,  87  Pac  24. 

Aa  to  deelarlMC  nUtliaatc  facta  .from  pro- 
bative facta  fonnd.  see  pars.  176,  176,  this 
note. 

181.  Findings  of  probative  facts  will  not 
invalidate  the  finding  of  an  ultimate  fact 
unless  the  latter  Is  based  on  the  former, 
and  is  entirely  overcome  thereby,  and  un- 
less, also,  it  appears  that  the  findings  of 
probative  facts  dispose  of  all  the  facts  In- 
volved In  the  pleadings,  and  that  the  facts 
found  constitute  all  the  facts  In  the  case. — 
Forsythe  v.  Los  Angeles  R.  Co..  149  Cal.  576, 
87  Pac.  24. 

182.  Where  the  judgment  for  defendant 
Is  based  upon  clear  and  specific  findings  of 
ultimate  facts.  It  is  immaterial  that  the  evi- 
dence is  insufSclent  to  sustain  certain  find- 
ings of  probative  facts,  where  such  findings, 
if  in  plaintiff's  favor,  are  of  such  a  nature 
that  they  could  not  atCect  the  findings  of 
ultimate  facts  in  support  of  the  Judgment. 
— Zihn  V.  Zlhn.  163  Cal.  410.  96  Pac.  868. 

18S.  An  ultimate  finding  of  fact,  which  is 
drawn  as  a  conclusion  from  the  probative 
facts  previously  found,  can  riot  stand  If  the 
fcpeclfic  facts  upon  which  it  Is  based  do  not 
support  it. — McKay  v.  OestOrd,  163  Cal.  243, 
124  Pac.  1016. 

184.  Where  the  findings  made  cover  the 
ultimate  facts  proposed  by  the  pleadings 
and  counter-claim,  the  defendant  can  not 
complain  that  they  are  inconsistent  because 
they  fail  to  find  upon  certain  Issues  pre- 
sented by  the  counter-claim  as  to  the  whole- 
sale price  agreed  upon. — Wagner  v.  El  Cen- 
tro  Seed  *  N.  Co.,  17  Cal.  App.  388,  119  Pac. 
952. 


V.    FAILURE   TO    FIND   UPON  CERTAIN 
ISSUES— A.    IN  GENERAL. 

185.  Aflirmatlve  finding  In  plalntllFs 
canac — Which  is  wholly  inconsUtent  with 
truth  of  defendant's  case,  having  been  made 
by  court,  failing  to  make  finding  on  defend- 
ant's case  is  not  error. — Snel^rove  v.  Earl, 
17  Utah  321,  53  Pac.  1017. 

ISO,  Annoanclng  condaiilons  orally  from 
bench. — Although  the  Judge  announces  or- 
ally from  the  bench  his  conclusion  as  to 
the  questions  of  use  and  necessity  In  con- 
demnation proceedings,  this  is  In  no  legal 
sense  cQulvalent  to  findings  which  the  law 
requires  him  to  make  and  which  are  not 
made  until  after  the  Jury  has  rendered 
their  verdict. — San  Joaquin  &  Kings  River 
Canal  &  Irr.  Co.  v.  Stevinson,  30  Cal.  App. 
405,  158  Pac.  768. 

187.  Canse  belnc  heard  on  Judgmeut- 
rwll.  it  will  not  be  presumed  against  cor- 
rectness of  Judgment  that  there  was  evi- 
dence upon  point  in  respect  to  which  there 
Is  no  finding. — Eva  v.  Symona,  145  Cal.  202, 
205.  78  Pac.  648. 

ISS.  Facta  essential  to  rccoverr — Effect 
of  omisaloaa  In  fladlnca*— Failure  to  find 
from  evidence  the  fact  declared  essential 
to  recovery  by  decision  of  supreme  court  In 
former  appeal  of  same  case,  as  well  as  Its 
own  construfetlon  of  findings,  which  It  has 
made  by  rendering  Judgment  thereon  In 
favor  of  defendants,  must  be  regarded  as 
its  own  conclusion  that  evidence  was  in- 
sufficient to  Justify  such  findings  as.  under 
former  opinion  of  supreme  court,  would  au- 
thorize decision  In  favor  of  plaintiff. — 
Breeze  v.  Brooks,  97  Cal.  72,  77,  22  I*  R,  A. 
266,  31  Pac.  743. 

18S.  PaUare  to  Sad— Jadgment  reveiacd, 
when. — A  Judgment  will  not  be  reversed  for 
want  of  a  finding  unless  It  appears  there 
was  evidence  or  lack  of  evidence  which  re- 
quired the  court  to  make  a  finding  In  favor 
of  the  appellant.— Terry  v.  Southwestern 
Building  Co.,  43  Cal.  App.  366,  185  Pac.  212, 
following  Wlnslow  v.  Gohransen,  88  Cal. 
450.  26  Pac.  504,  and  Bliss  v.  Sneath,  119  Cal, 
626,  529.  61  Pac.  848. 

190.  The  failure  to  make  findings  on  cer- 
tain Issues  Is  not  a  ground  for  reversal 
where  they  are  not  material. — Sharp  v.  Pit- 
man, 166  Cal.  601.  137  Pac.  234. 

101.    Same  —  On   an  Immaterial  lasae.^ — 

Where,  In  an  action  to  quiet  title  to  land, 
the  plaintiff  disclaimed  any  Interest  In  de- 
fendant's land,  and  defendant,  by  cross- 
complaint,  set  up  that  plaintiff  owned  an 
easement  over  his  land,  the  failure  of  the 
court  to  find  upon  the  Issue  thus  made  Is 
not  prejudicial  to  the  defendant,  and  Is  not 
ground  for  a  new  trial  upon  his  motion. — 
rinheiro  v.  Bettencourt.  17  Cal.  App.  119, 
118  Pac.  941. 

192.  Same— Ob  neeeaiiaTy  points. — Whore 
In  an  action  for  the  reasonable  value  of 
services  rendered  the  findings  were  not 
waived,  It  would,  of  course,  follow,  in  order 
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to  support  the  judgment,  that  it  should  be 
found  by  tbe  court  that  the  money  had  not 
been  paid.— Harlan  T.  Lambert.  19  Cat  App. 

349,  126  Pac.  1079. 

193.  In  an  action  to  recover  the  reason- 
able value  of  lervloee  rendered  the  defend- 
ant at  his  special  instance  and  request, 
where  the  court  failed  to  And  directly  the 
non-payment  of  the  sum  sued  upon,  but 
where  It  did  find  that  the  services  rendered 
were  worth  a  certain  amount  and  that  a 
less  amount  had  been  paid  thereon,  this  was 
held  sufficient  to  constitute  the  finding  of 
the  non-payment  of  the  difference,  particu- 
larly where  the  court  In  Its  conclusios  of 
law  stated  that  the  plaintiff  was  entitled 
to  a  Judgrment  for  the  difference  between 
the  amount  of  the  services  and  the  amount 
which  was  found  to  have  been  paid  thereon. 
—Harlan  v.  Lambert.  19  Cal.  App.  S*9,  126 
Pac.  1079. 

194.  The  Issue  raised  by  the  pleadings 

as  to  the  amount  of  the  damage  so  sutTered 
by  the  plaintiffs  was  material,  and  the  fail- 
ure to  find  thereon  rendered  the  decision  one 
"against  law." — Knooh  T.  HalsUp,  168  Cal. 
146,  124  Pac.  998. 

195.  Fallare  to  aiakc  svedBl  fladlBss. — 

In  an  action  for  goods  sold  and  delivered, 
where  there  was  a  ireneral  finding:  follow- 
InK  the  langruaere  of  the  complaint  that  the 
amount  claimed  fell  due  prior  to  the  com- 
mencement of  the  action.  It  is  held  that  the 
defendant  can  not  complain  that  the  court 
failed  to  find  specially  as  to  the  exact  date 
such  amount  fell  due. — ^Warner  v.  Bl  Centre 
Seed  *  H.  Co..  17  Cal.  App.  S87,  S88,  119  Pac. 
962. 

196.  PlBdlBK  of  fact  Implied  by  law,  not 

necessary. — Plnbelro  v.  Bettencourt.  17  Cal. 
App.  110,  118  Pac.  941. 

19T.  FIndlasa  oanat  be  snBdevt  to  snp- 
port  J«d«meBt,  and  must  contain  nothing 
Inconsistent  with  it,  but  failure  to  find  upon 
some  issue,  finding  upon  which  would 
merely  have  effect  of  Invalidating:  Judgment, 
will  not  be  held  ground  for  reversal,  unless 
it  is  shown  by  statement  or  bill  of  excep- 
tions that  evidence  was  submitted  in  rela- 
tion to  such  Issue. — Himmelman  v.  Henry, 
84  Cal.  104,  106,  28  Pac.  1098;  Klokke  t.  Es- 
calller,  124  Cal.  297.  300,  66  Pac.  1113. 

XW.  Immaterial  iuiie— Pallia*  to  make 
an  expreaa  ■adlas  on  issue  of  value  and 
damage  Is  not  erroneous  In  action  for  con- 
version where  effect  of  finding  made  is  that 
there  was  no  damage,  for  value  of  goods  Is 
of  no  consequence. — Dlefendorff  v.  Hopkins, 
96  Cal.  84S,  347.  30  Pac.  649,  see  28  Pac.  265. 

199.  Failure  to  pass  upon  an  Issue  which 
has  become  Immaterial  Is  not  error,  or  at 
least  is  not  a  prejudicial  error. — Dlefendorff 
V.  Hopkins,  95  Cal.  343.  347.  30  Pac.  549. 
See  28  Pac.  66;  McCourtney  v.  Fortune,  67 
Cal.  617.  619;  Dyer  v.  Brogan,  70  Cal.  136. 
139.  11  Pac.  689;  Halone  v.  County  of  Del 
Norte,  77  Cal.  217,  218,  19  Pac.  422;  Brison  v. 
Brison,  90  Cal.  883,  829,  27  Pac.  186. 


909.    Immaterial    •miaalaa    to  maka.— 

Where  the  Judgment  rendered  la  fnlly  sus- 
tained by  the  findings  made,  the  failure  of 
the  court  to  find  upon  other  Issues  presented 
Is  immaterial  where  a  finding  thereon  In  ap- 
pellant's  favor  would  not  have  justified  a 
different  Judgment. — Fogg  t.  Penis  Irr.  Co.. 
164  Cal.  219,  97  Pac.  816. 

aoi.  Judgment — ^Wlll  not  be  reTcmcd  ter 
want  of  flnding  upon  particular  issue  where 
It  Is  apparent  that  omission  In  no  way  prej- 
udiced appellant.— Gregory  v,  Gregory,  102 
Cal.  60.  62.  S6  Pac.  864. 

aoO.  PnrpOM  of  «tat«t^-4e  not  to  give 
party  doblooa  advaatagc  of  having  right  to 
finding  upon  every  specific  Issue  In  each 
case  In  order  that  he  may  plead  It  as  res 
adjudlcata  In  some  possible  future  con- 
troversy where  It  may  become  material, 
although  It  Is  not  so  with  regard  to  matter 
being  litigated. — Dlefendorff  v.  Hopkins,  95 
Cal.  343,  34S.  30  Pac.  649.   See  28  Pac.  266. 

308.  Special  fladlng*  On  Imbcn  vahed  by 
croaa-eomplaint  and  answer  are  not  neces- 
sary in  action  for  recovery  of  money  and 
where  verdict  of  Jury  covered  all  Issues 
presented  by  pleadings. — ^Hunt  v.  Elliott,  77 
Cal.  5S8.  590.  20  Pac.  132. 

304.  Statement  of  acw  auitter  la  aaawer 
— •^/oaatltatlaac  alleged  coaatcv-clalm  Is 
deemed  denied  by  plaintiff,  and  burden  is 
therefore  on  defendant  to  prove  such  affirm- 
ative matter.  Such  defendant,  on  appeal 
taken  by  himself  as  losing  party.  Is  not 
prejudiced  by  failure  of  lower  court  to 
make  findings.  In  his  behalf  upon  such  new 
matter,  unless  such  findings  would  counter- 
vail other  findings  in  favor  of  plaintiff;  and 
as  error  In  court  below  Is  not  to  be  pre- 
sumed, but  must  be  shown  by  appellant.  If 
omitted  findings  must  have  been  adverse  to 
appellant,  their  omission  is  not  error  suffi- 
cient to  authorise  reversaL — ^Reed  v.  John- 
son, 127  Cal.  628,  641,  69  Pac.  986^ 

aos.  statute  of  llmitntfons  —  Raised  by 
annfTcr. — Failure  to  find  upon  issue  of  stat- 
ute of  limitations  raised  by  answer,  when 
It  does  not  appear  that  defense  was  claimed 
in  court  below,  will  not  be  held  to  be  error. 
It  will  be  assumed  on  appeal  that  such  de- 
fense was  not  made  In  court  below  as  It  is 
assumed  that  no  evidence  was  offered  upon 
any  other  Issue  on  which  no  finding  is  made. 
—Bliss  V.  Sneath.  119  Cal.  626,  629,  61  Pac. 
848. 

VI.    FAILURE  TO  FIND  UPON  CERTAIN 
ISSUES— B.    EVIDENCE  ON  ISSUE 
NECESSARY. 

206.  AbMrnee  of  eontest  of  Issne. — While 
there  were  allegations  of  fraud  in  the  com- 
plaint, and  denials  thereof  in  the  answer, 
no  evidence  thereon  was  introduced,  and 
the  court  made  no  finding  upon  the  subject, 
this  did  not  constitute  error. — Kern  River 
Co.  v.  Los  Angeles  County,  164  Cal,  761,  180 
Pac.  714.  716, 

aor.  Abscaee  of  tesae. — Where  there  Is 
no  issue  made  by  the  pleadings  on  a  ques- 


Digitized  by 


Tlt.Tin,C»kT.]       FAILURE  TO  FIHD— BTIDBHCB  ON  ISSUE  NBCBSSARY. 


tea 


tlon  of  lnd«btedneH,  It  wu  not  error  to 
omit  a  flndlnK  thereon. — ^Younger  t.  Hoore, 
IBB  CaL  in.  lOS  Pac  221. 

aw.  Saae— PlalHtUPa  arermentii  adadt- 
tc<  hr  Aefeaduita. — ^Where,  In  an  action 
to  quiet  title  to  land,  the  ownership  of  the 
laud,  claimed  by  the  plaintiff,  was  admitted 
hy  the  defendant,  except  as  to  a  right  of 
way,  as  to  which  a  flnditiff  was  made,  no 
issue  was  raised  as  to  such  ownership,  and 
no  flndlng:  was  necessary. — Plnhelro  v.  Bet- 
tencourt,  17  Cal.  App.  119.  118  Pac.  941. 

20*.  Facta  la  Ihbc  ConatHatiiic  a  de- 
trna«  to  an  action,  failure  to  find  upon  will 
not  Justify  a  reversai  unless  It  ie  shown 
that  there  was  evidence  (riven  from  which 
such  facts  could  be  found. — Callahan  v. 
James,  141  Cal.  291,  294,  74  Pac.  853.  See 
Himmelman  v.  Henry,  84  Cal.  104,  105,  23 
Pac.  1098;  Gregory  v.  Oregrory,  102  Cal.  60, 
S2.  3<  Pac.  264;  Kaiser  v.  Dalto,  140  Cal. 
167.  170,  7S  Pac.  828. 

910k    Fallarc  to  Sad  apoa  lame  aot  made 

— Where,  In  an  action  to  quiet  title  to  land, 
the  defendant,  by  cross-complaint,  averred 
that  they  had  a  rlffht  of  way  over  their  own 
land,  and  such  averment  was  not  denied  by 
plaintiff,  no  issue  was  raised,  and  no  finding 
thereon  was  necrasary. — Plnhelro  v.  Betten- 
court.  17  Cal.  App.  119.  118  Pac.  941. 

Aa  to  fanare  to  Sad  apoa  laaacB  aot 
ralaed  by  the  OTldenee  and  •atorael.  see, 
ante,  S  607,  note  pars.  — ,  — ^ 

Sll.  Fladlns  oad  Jadwaeat  npoa  laane 
ao<  raised,  lavalld. — A  flndlnff  and  a  Judg- 
ment based  upon  a  supposed  breach  of  con- 
tract, not  attempted  to  be  alleged  in  the 
complaint,  are  erroneous  and  invalid. — Ly- 
den  V.  Spohn-Patrick  Co..  16S  Cat.  121,  100 
Pac.  886. 

XIS.  lasnc  not  raUed  by  evidence. — ^Direct 
evidence  not  being  introduced  upon  any  is- 
sue, findings  should  be  against  party  who 
had  burden  of  proof. — People  ex  rel.  Love 
V.  Center,  66  Cal.  551,  664,  E  Pac,  263,  S  Pac. 
481;  Demartln  v.  Demartln,  86  Cal,  71,  7E,  24 
Pac.  694. 

A*  to  effect  of  failure  to  And  where  no 
evidence  upon  the  Inane  appears  In  the  rec- 
ord, see,  ante,  note  to  S  63  C.  C.  P.  part 

213.  Appellant  from  Judgment  can  noi 
complain  .that  court  failed  to  find  npon 
some  Issue  tendered  by  bim.  unless  ha 
brings  up  evidence  and  thereby  shows  that 
he  litigated  that  Issue  in  trial  and  intro- 
duced evidence  upon  issue  which  would 
have  Justified  ruling  In  his  favor.  One  rea- 
son for  this  rule  is  that,  since  he  had  affirm- 
ative upon  that  iseue.  If  he  Introduced  no 
evidence,  finding  would  necessarily  have 
been  against  him,  and  therefore  he  Is  not 
Injured  by  failure  of  court  to  make  finding. 
— In  matter  of  Carpenter,  127  Cal.  682,  687, 
CO  Pac  162. 

314.  A  failure  to  find  upon  an  Issue  is  not 
a  ground  for  complaint,  where  no  evidence 
has  been  introduced  In  relation  thereto. — 


Sausallto  Bay  Land  Co.  v.  Sausallto  Impr. 
Co.,  ISS  Cal.  802,  136  Pac.  67. 

216.  It  was  not  necessary  to  find  upon 
alleged  fraud  and  undue  Infiuence  of  tbe 
plaintiff  In  obtaining  the  deed  from  the  de- 
fendant, where  there  Is  an  entire  absence 
of  proof  in  relation  thereto,  and  it  appears 
to  the  contrary  that  the  deed  was  delivered 
with  defendants'  consent.  Nor  was  It  neces- 
sary to  find  upon  the  question  of  rente  and 
profits  after  the  termination  of  the  life 
estate  of  the  defendant,  there  being  no  evi- 
dence relative  to  that  question. — Hynes  v. 
All  Persons,  etc..  19  Cal.  App.  1S5,  125  Pac. 
263. 

216.  A  court  Is  not  required  to  make  any 
finding  upon  any  affirmative  matter  as  a 
defense  to  a  counter-claim,  unless  the  same 
constitutes  a  defense  and  is  supported  by 
some  evidence. — It.  Scatena  A  Co.  v.  Van 
Loben  8els,  19  Cal.  App.  423,  126  Pac.  187. 

217.  Same — Eatoppel* — Where  there  was 
no  Issue  with  relation  to  an  estoppel,  no 
finding  thereon  was  necessary. — Mentry  v. 
Broadway  Bank  A  Trust  Co.,  20  Cal.  App. 
388,  129  Pac.  470,  471. 

218.  iRHnes  presented  by  eroaa-eom plaint 
— OmlHlon  of  court  to  make  flndlnga  npon. 
Is  not  ground  for  reversal  of  Judgment  in 
absence  of  any  bill  of  exceptions  or  other 
showing  that  evidence  was  given  upon  is- 
sues so  presented. — Stewart  v.  Holllngs- 
worth,  129  Cal.  177,  180,  61  Pac  9SS. 

As  to  faiinrc  to  And  on  laanes  raised  by 
coanteT^lalmt  where  the  zeeom  fatla  to  dla- 
eloae  evidence  irftered  In  snpport  of  lt»  see 
par.  221,  this  note. 

nt.  Ohjeetloa  that  eonrt  Called  to  And 
apoa  aarmatlve  mnttera  set  forth  In  an- 
swer can  not  he  raised  where  defendant 
offered  no  evidence  in  support  of  them. — 
Frantx  v.  Harper,  6  Cal.  Unrep.  660,  62  Pac 
603. 

220.  Prcaumptlon  that  no  evidence  was 
olI*red  at  trial  court  on  Issue  regarding 
which  tiicre  Is  no  finding,  applies  not  only 
to  Issues  that  are  made  to  allegations  of 
complaint  by  answer,  but  also  to  issues 
made  by  averments  of  new  matter  in  an- 
swer which  are  deemed  controverted.  Fail- 
ure to  make  a  finding  upon  any  of  these 
Issues  will  not.  In  absence  of  bill  of  ex- 
ceptions, be  held  to  be  error. — Bliss  v. 
Sneath,  119  Cal.  526.  529,  Bl  Pac.  848;  In 
matter  of  Carpenter.  137  Cal.  582,  5S7,  60 
Pac.  162. 

221.  Record  aot  ahowlng  that  evidence 
was  offered  la   support   of  coonter-clalm, 

failure  of  court  to  make  finding  thereon  will  ' 
not  justify  reversal  of  Judgment. — Cutting 
Fruit  P.  Co.  V.  Canty,  141  Cal.  692,  696,  75 
Pac.  564.  See  Winslow  V.  Oorhansen,  88  Cal. 
460.  462.  26  Pac.  604;  F.  A.  Hihn  Co.  v. 
Fleckner.  106  CaL  96,  97,  20  Pac.  214. 

Aa  to  laanca  pveaeated  by  eroaa-eomilalat, 

see  par.  218,  this  noto. 

aaa,  showing  that  there  was  evidence 
■poa  an  aamatlve  defense  set  up  Is  In- 
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cumbent  upon  party  complalnlngr  that  there 
was  no  flndlitg  upon  such  defense,  and 
further  that  such  evidence  would  have  jUB- 
tifled  finding  In  his  favor.  It  will  he  pre- 
sumed in  favor  of  JudRtnent  that  there  was 
no  evidence  offered  as  to  affirmative  de- 
fense.— De  Tolna  v.  De  Tolna.  135  Cal.  675. 
578,  67  Pac.  1045.  See  Woodhman  T.  Cllne, 
180  Cal.  497,  499,  62  Pac.  822. 

VII.   FAILURE  TO  FIND  UPON  CERTAIN 
ISSUES— C.   MATERIAL  ISSUES. 

2Z3.  Complaint  «etllDK  forth  fluanclnl 
eoadltlon  ot  defendant  and  prarlng  for 
order  for  permanent  alimony,  makes  ques- 
tion of  alimony  an  Issue  of  case.  Court  fall- 
ing to  And  upon  this  Issue,  and  decree  be- 
ins  allent  on  subject,  la  error,  as  every* 
material  Issue  must  be  met  by  findings. — 
O'Brien  t.  O'Brien,  124  Cal.  422.  426,  BT  Pac. 
225. 

2X4.  Divorce— Fa  tin  re  to  find  upon  mate- 
rial teenee. — Where  the  complaint  In  an  ac- 
tion for  divorce  charges  desertion,  and  the 
answer  takes  Issue  thereupon,  the  failure  of 
the  court  to  find  at  all  upon  that  Issue  la 
ground  for  a  reversal  of  the  Judgrment  for 
the  defendant. — Kusel  v.  Kusel,  147  Cal. 
65,  81  Pac.  297. 

As  to  failure  to  tod  apaa  material  laaBca, 
see  para.  226,  229,  242-246.  this  note. 

2ZS.  Dntj  of  t^mrt  to  flnd— Upoa  all  ma- 
terial iaawea-  ladepeaJeat  of  nx  reqaeat 
therefor  by  the  parties  or  either  of  them 
(dictum). — Cargnanl  v.  Cargnanl,  16  Cal. 
App.  99,  116  Pac.  806. 

2ZS.  Patlnrc  to  Had — ^Writ  of  mandate  ta 
compel  payment  of  ofllelal  mmtmry. — Where 
the  defense  to  a  petition  for  writ  of  mandate 
to  compel  payment  of  salary  as  a  public 
officer  Is  the  plea  that  the  appointee  of  the 
defendants,  and  not  the  petitioner,  has  been 
In  possession  of  the  office  In  question  ever 
since  the  date  of  his  appointment,  has  dis- 
charged Its  duties  and  received  Its  salary, 
and  the  evidence  clearly  and  without  dis- 
pute sustains  such  plea,  an  omission  to  find 
thereon  Is  reversible  error  on  an  appeal 
from  a  Judgment  for  petitioner. — Black  v. 
Board  of  Police  Commissioners,  17  Cal.  App. 
313,  119  Pac.  674. 

An  to  fallnre  to  And  apon  material  iHoe 
la  divorce  proceedInK,  see  par.  224,  this 
note. 

227.    Plndlns*  of  facts— Haat  rcapoad  ts 

all  material  issues. — Wilson  v.  Wilson.  6 
Idaho  597.  57  Pac.  708. 

22S.  Plndlnge  on  laanes  raised  by  allega- 
tiona  ot  cro««-complBlnt— Hay  aometlmes  be 
omitted. — The  test  Is  whether  a  finding 
either  way  would  or  might  have  affected 
the  Judgment,  and  findings  are  essential 
where  this  Is  the  case,  otherwise  they  are 
immaterial. — Cargnanl  Cargnanl.  16  Cal. 
App.  100,  116  Pac.  806. 

229.  General  rale— An  to  failure  to  find 
npon  malerlal  IssneM. — General  rule  tha't 
failure  of  court  to  find  upon  alt  material 


Issues  will  cause  Judgment  to  be  set  aside. 
Is  applicable  only  In  cases  where  issue  upon 
which  there  Is  no  finding  ie  material,  or 
where  flndinge  upon  neglected  issues  have 
effect  to  destroy  other  findinge.  Findings 
made  being  such  as  dispose  of  Issues  which 
are  sufficient  to  uphold  Judgment,  it  Is  not 
error  or  against  law  to  omit  to  make  find- 
ings upon  other  issues  whfcb.  If  they  were 
made,  would  not  invalidate  Judgment. — 
Snelgrove  v.  Earl,  17  Utah  821,  326,  58 
Pac.  1017.  Citing  Brlson  v.  Brison,  90  Cal. 
823,  827,  27  Pac.  186. 

Aa  to  effect  of  falivre  to  find  upon  ma- 
terial Issnca,  see  pars.  224,  226,  242-846.  this 
note. 

230.  Immaterial  laaaea— Need  aot  be 
fonnd,  nor  do  material  Issues  when  they 

would  necessarily  be  prejudicial  to  appel- 
lant and  when  those  already  found  are  suffi- 
cient to  sustain  Judgment. — Maynard  v. 
Locomotive  Engineers'  Hut.  L.  Assoc.,  16 
Utah    145,  67  Am.  St.  Rep.  602.  51  Pac.  259. 

231.  iMoes  made  by  pleadlnga — Should 
all  be  covered  by  findings  of  trial  court, 
whether  evidence  be  Introduced  or  not,  and 
If  there  be  no  finding  on  material  issue 
Judgment  can  not  be  supported. — Mitchell  v. 
Jensen,  29  Utah  846,  81  Pac.  165,  following 
doctrine  in  Speegle  v.  Leese,  61  Cal.  415; 
Golson  V.  Dunlap,  73  CaL  1S7.  161,  14  Pac. 
676. 

383.  Jadsment— Must  be  revevacd  when 

there  Is  failure  to  find  upon  any  material 
Issue  made  by  pleading.— Kimball  v,  Stor- 
mer.  65  Cal.  116,  118,  3  Pac.  408. 

28S.  Same— Will  a«rt  be  veverscd,  when. 

— Falling  to  find  upon  material  issue  will 
not  warrant  reversal  of  Judgment  If  find- 
ings omitted  must  have  been  adverse  to  ap- 
pellant.— People  ex  rel.  Love  v.  Center,  66 
Cal.  551,  564.  5  Pac.  263.  6  Pac.  481;  Murphy 
V.  Bennett,  68  Cal.  528.  630,  9  Pac.  738;  De- 
martln  v.  Demartln.  86  Cal.  71,  75,  24  Pac, 
694. 

See,  also,  par.  287,  this  note. 

2S4.  No  partlealar  form  aeeeasary. — Ma- 
terial Issues  raised  by  pleadings  and  evi- 
dence should  be  covered  by  findings,  but  If 
It  appears  that  there  are  such  findings  It 
is  not  necessary  that  they  should  be  in  the 
exact  language  of  the  pleadings  or  In  any 
particular  form. — Millard  v.  Supreme  Coun- 
cil A.  L.  of  H.,  81  Cal.  840,  842,  22  Pac. 
864. 

239.  Partr  l«  entitled  to  dlattnct  ilHdlng 
—Upon  every  material  laaac,  whether  issue 
was  made  by  denials  of  averments  in  com- 
plaint or  by  denials  presumed  by  law  of 
averments  In  answer. — Harlan  v.  Ely,  S5 
Cal.  340,  844. 

Aa  to  effect  of  fallnre  to  find  apoa  ma- 
terial toane.  see  pars.  224,  286.  229,  242-245, 
this  note. 

SS6.    nwtermltted  fladlnga — Reqwiremcnt 

■■  to. — Nothing  more  is  required  than  that 
the  material  Issues  should  be  covered  by 
the  findings,  and  where  a  pretermitted  flnd- 
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Ins  must  nacessarllr  have  been  advetBe  to 
appellants,  they  are  not  ascrieved. — Ptn- 
heiro  V.  Bettencourt.  IT  Cal.  App.  120,  118 
Pac.  941. 

SST.  Reversal  of  JndsmcBt — Will  mot  be 
ordered  If  all  material  issues  are  not  found 
upon,  unless  flndinsfs  on  those  Issues  In 
favor  of  appellant  would  entitle  him  to  Judg- 
ment. — Blochman  v.  Spreckels,  135  Cal.  662. 
£64.  57  U  R.  A.  213,  67  Pac.  1061.  See  Gould 
V.  Adams,  108  Cal.  36G,  368,  41  Pac.  408. 

See,  also,  par.  233,  this  note. 

Am  tm  when*  Jadsmcnt  mast  be  revetaed, 

see  par.  232,  this  note. 

338L  Speeial  SadlnKs—Mot  alwan  aeeca- 
marj  to  make.^ — It  Is  not  always  necessary 
to  make  a  specific  finding  as  to  each  of 
several  material  Issues  where  the  flndings, 
taken  as  a  whole  or  construed  tOEether, 
clearly  enough  show  that  they  include  the 
court's  conclusion  upon  all  the  material  is- 
sues.— Rossi  V.  BeauUeu  Vineyard,  20  Cal. 
App.  770.  130  Pac.  201,  206. 

239.  Where  the  court  failed  to  make  a 
finding  upon  a  material  issue  submitted  by 
the  pleadings,  the  Judgment  will  be  re* 
versed. — Rossi  v.  Beaulieu  Vineyard,  20  Cal. 
App.  770,  ISO  Pac.  201,  203. 

240.  Special  findings  should.  If  possible, 
be  so  construed  as  to  harmonize  them  with 
each  other  and  with  the  general  verdict. — 
Petersen  v.  California  Cotton  Mills  Co.,  20 
Cal.  App,  750,  130  Pac.  169,  173. 

241.  Special  findings  will  not  control  un- 
less they  exclude  every  theory  which  will 
sustain  the  verdict,  and  "are  inconsistent 
only  when,  as  a  matter  of  lav,  they  will 
authorlae  a  judgment  different  from  that 
which  the  verdict  will  permit." — Petersen  v. 
California  Cotton  Mills  Co.,  20  Cal.  App. 
750,  180  Pac.  169,  173. 

Z43.  Where  no  finding  on  material  Issne 
—effect  of. — Where  the  trial  court  finds  In 
favor  of  the  defendant  as  to  one  of  the 
counts  In  the  complaint,  he  can  not  com- 
plain of  the  absence  oC  findings  as  to  is- 
sues raised  In  that  count. — Luchinl  v.  Roux, 
29  Cal.  App.  755.  157  Pac.  554. 

As  to  effect  of  failure  to  And  on  material 

Issues,  see  pars.  224,  226,  229,  235. 

243.  In  findings  of  fact  the  omission  to 
find  in  expressed  terms  that  the  defendant 
was  negligent  will  not  defeat  the  Judgment, 
If  the  facts  found  show  an  omission  of 
duty  with  a  resultant  Injury. — Cooley  v. 
Brunswig  Drug  Co.,  80  Cal.  App.  58,  167 
Pac.  18.  - 

244.  If  any  material  issue  Is  left  un- 
found.  It  Is  ground  for  reversal  of  judg- 
ment.— Math  V.  Crescent  Hill  Gold  Mines 
Co..  31  Cal.  App.  636,  161  Pac.  140. 

245.  In  an  action  for  services  performed 
in  working  In  a  mine,  where  the  defendant 
flies  a  cross-complaint  in  which  it  Is  al- 
leged that  the  plaintiff  Is  Indebted  to  the 
defendant  for  money  loaned  and  for  goods 
and  merchandise  furnished  and  delivered  to 
C.  C.  P.— »9  XI 


the  plaintiff,  at  the  latter's  special  instance 
and  request,  in  a  certain  sum,  and  the 
plaintiff  in  his  answer  to  the  cross-com- 
plaint denies  the  Indebtedness,  and  evidence 
is  admitted  upon  the  issue,  the  failure  to 
make  a  finding  upon  the  Issue  requires  a  re- 
versal of  the  judgment. — Math  v.  Crescent 
Hill  Gold  Mines  Co.,  31  Cal.  App.  636,  161 
Pac.  140. 

Vlll.    STIPULATION   OF  FACTS— FIND- 
INGS NOT  NECESSARY. 

246.  Agreed  statetneDt  of  facts — Finding 
upon  not  necenMiry. — A  finding  of  an  ulti- 
mate fact  upon  an  agreed  statement  of 
facts  was  held  properly  made  where  the 
statement  set  forth  merely  evidentiary  mat- 
ter from  which  the  ultimate  fact  may  have 
been  found  either  way. — Crlsman  v.  Lauter- 
man.  149  Cal.  6S4.  87  Pac  89. 

24T.  Pacta  admitted— Flndlnga  not  acers- 
■"T*— Findings  upon  admitted  facts  are  not 

required  and  a  Judgment  will  not  be  dis- 
turbed because  of  a  real  or  apparent  con- 
flict In  them. — Fernandex  v.  Watt,  26  Cal. 
App.  86,  146  Pac.  47. 

248.  Findings  of  fact  not  necessary 
where  facts  are  stipulated. — There  is  no 
necessity  for  findings  covering  facts  which 
have  been  settled  by  a  stipulation  of  the 
parties. — Alderson  v.  Cutting,  163  Cal.  503, 
126  Pac.  157. 

249.  Where  an  action  Is  tried  upon  a 
stipulated  statement  of  facts,  it  Is  not 
necessary  that  specific  findings  be  made 
upon  the  matters  in  Issue. — Stanwood  v. 
Carson,  169  Cal.  640,  147  Pac.  662. 

200,  Stlpnlatfoa  of  parties  that  "con- 
testant Introduced  evidence  on  Issue  of 
menace"  Is  sufficient  to  take  place  of  evi- 
dence on  such  Issue  to  show  whether  find- 
ing was  justified  by  such  evidence.  Such 
stipulation  or  certificate  of  Judge  of  like 
purport  to  certain  extent  takes  away  from 
supreme  court  power  to  determine  appeal 
upon  real  facts  of  case. — In  matter  of  Car- 
penter, 127  Cal.  582,  587,  60  Pac.  162. 

As  to  stlpnlatlons.  see,  ante,  S  283  and 
note  pars.  214,  et  seq. 

DC    FINDINGS  OUTSIDE  OF  ISSUES. 

As  to  objections  to  flndlnga  outside  of  the 
laauca  made,  see  par,  266,  this  note. 

2ffl.  Are  Imauterlal— Not  binding  In  snb- 
aeqacBt  action. — Findings  outside  the  Is- 
sues, and  not  carried  Into  the  Judgment,  are 
Immaterial,  and,  even  if  not  supported  by 
the  evidence,  could  not  constitute  error 
prejudicial  to  the  party,  and  would  not  be 
binding  upon  him  in  a  subsequent  action. — 
Collins  v.  Gray,  154  Cal.  135,  97  Pac.  142. 

252.  A  finding  of  fact  not  pleaded  In  the 
answer  Is  outside  the  issues,  and  error. — 
Johnson  v.  All  Night  and  Day  Bank,  17 
Cal.  App.  672,  120  Pac.  432. 

XB8.  Disregarded— Not  support  Judgment. 

— Findings  on  issues  not  made  by  the  plead- 
ings must  be  disregarded,  and  can  not  fur- 
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nlsh  support  for  a  Judgment. — Simmons  v. 
Simmons.  166  Cal.  438,  137  Pac.  20. 

A*  to  exMptlon,  see  par.  254,  this  note. 

254.  Will  not  HUpport  JndBment — Bzcep- 
tlon. — The  general  rule  that  a  Judgment 
can  not  stand,  where  findings  are  not 
waived,  and  the  flndinga  are  wholly  uutside 
the  Issues,  la  subject  to  the  limited  quali- 
fication that  where  a  case  has  been  tried 
upon  the  theory,  without  objection  from 
either  party,  that  some  vital  question,  not  in 
fact  made  an  issue  by  the  pleadings,  has 
nevertheless  been  made  an  issue  by  the 
proof  introduced,  findings  on  such  an  Issue 
will  support  a  Judgment. — Howard  v.  D.  W. 
Hobson  Co.,  88  Cal.  App.  446,  17«  Pac.  71R. 

See  par.  293.  this  note. 

X.    OBJECTIONS    TO  FINDINGS— HOW 
PRESENTED — A.  IN  GENERAL. 

An  *o  Jndsmeiit  belnc  vacated  where  er- 
voneoBH  eoaclnaioMM  of  law  are  incoBNUtent 
wltk  flndlBC*  of  tact.  see.  post,  )  663  and 
note. 

Aa  to  BOtlee  of  motloa  to  vacate  jBdsmcat 
based  on  ci-roneoiui  cobcImIom  of  taw.  see, 

post,  SS63^  and  note. 

As  to  defectlvie  flndlBca.  fc»w  attaeked, 

see  par.  28,  this  note. 

255.  CoBtentloB  that  fladlBC  !■  "ot  withto 
iMBBes— Can  sot  h*  aaada  on  appeal.  wfe« 

no  objection  was  made  to  evidence  in  sup- 
port of  finding  at  trial.— McDougald  v. 
Hulet.  1S2  Cal.  19*.  168,  84  Pac.  278. 

ana.  DlreetloB  ot  eonr*— As  to  the  order 
of  sale  of  personal  property,  though  not 
prayed  for  in  complaint.  Is  not  erroneous 
as  matter  of  law,  nor  Is  there  any  presump- 
tion against  its  validity.  If  It  la  erroneous 
as  a  matter  of  tact,  it  is  Incumbent  upon 
appellant  to  cause  such  error  to  appear. — 
Bank  of  Ukiah  v.  Reed,  111  Cal.  B»7,  601, 
63  Pac.  921. 

26T.  BaamlnatlOB  m  motloB  for  MW 
trial— LlHlted  to  coadteratloB  of  safleleBCy 
of  evMenea  to  aUsUIn  findings  of  fact  and 
whether  any  errors  of  law  occurred  at  trial. 

 Churchill  V.  Plournoy,  127  Cal.  358,  881, 

69  Pac.  791. 

308.  Facts  toBBd  by  eoart — Not  sastala- 
Ins  jBdcmcBt,  this  can  be  shown  by  appeal 
without  any  bill  of  exceptions  setting  forth 
failure  of  trial  court  to  make  application 
of  proper  legal  principles;  and  If  Its  de- 
cision by  any  controverted  question  of  facts 
results  from  failure  to  properly  apply  the 
law  applicable  thereto,  or  from  a  consid- 
eration of  evidence  not  entitled  to  be  con- 
sidered, this  error  can  be  reviewed  through 
bill  of  exceptions  In  which  la  specified  such 
error  of  law.  or  that  evidence  Is  Insuffl- 
clent  to  sustain  decision, — Lamb  v.  Har- 
baugh,  105  Cal.  C80,  692,  39  Pac.  56. 

2BB.  Fnllurc  to  flBd  apOB  Issbc — ^Wlll  not 
be  grOBBd  for  reverslBg  Jadsmcnt  Other- 
wise  correct,  unless  it  appears  by  state- 
ment or  bill  of  exceptions  that  evidence  was 
given  In  such  case. — Kaiser  T.  Dalto,  140 
Cal.  167,  170,  78  Pac  828. 


260.  GoiBg  to  trial — Upon  theory  that 
there  U  a  material  Issae.  and  allowing  evi- 
dence to  be  received  upon  such  issue  with- 
out objection,  and  court  making  finding 
upon  such  evidence  upon  theory  that  proper 
issue  was  made  by  pleading,  with  no  ob- 
jection from  either  party,  neither  of  parties 
will  be  allowed  on  appeal  to  say  for  first 
time  that  there  was  no  such  Issue. — Carroll 
V.  Brlggs,  138  Cat.  452,  454,  71  Pac.  501. 

261,  ISKBc  npoa  which  a  flBdlBs  might 
have  effect  of  iBvalldatlBc  a  iadsmCBt  fully 
supported  by  findings  made  npt  being  found 
upon.  Is  not  ground  for  reversal,  unless  it 
be  shown,  by  statement  or  bill  of  excep- 
tions, that  evidence  was  submitted  In  rela- 
tion to  Issue  sufficient  to  authorize  such 
finding  as  would  have  efTect  of  Invalidating 
judgment. — Winslow  v.  Corhansen,  88  Cal, 
460,  461,  26  Pac.  604;  Dedmon  v.  MofUtt,  89 
Cal.  211,  213,  26  Pac.  800;  Brady  v.  Burke, 
90  Cal.  1.  9,  27  Pac.  52;  Rogers  v.  Duff.  97 
Cal.  66,  69.  31  Pac.  836;  Gregory  v.  Gregory, 
102  Cal.  60,  62.  86  Pac.  864;  F.  A.  Hlhn  Co. 
T.  Fleckner.  108  Cal.  96.  97,  89  Pac  214: 
Merchant  v.  Hayes,  117  Cal.  869.  672,  49 
Pac.  840;  Bliss  v.  Sneath,  119  Cal.  S26,  E29. 
Bl  Pac.  848;  Roebllng's  Sons  Co.  v.  Gray,  139 
Cal.  607,  609.  78  Pac.  422. 

XI.    OBJECTIONS    TO    FINDINGS  —  HOW 
PRESENTED — B.     BT  APPEAL 
FROM  JUDGMENT. 

As  to  appcBla.  Ib  ccaerai.  see,  post,  ||  984- 
988  and  notes. 

Am  to  appcala  to  the  apprcae  eoart.  see, 
post,  II  989-9B8  and  notes. 

182.    CprrcetlOB    of    wroac  JudrmeBt. — 

Re-examlnatlon  of  an  issue  of  fact  in  order 
to  correct  wrong  judgment  upon  facts  which 
Were  properly  determined  can  not  be 
granted.  All  Issues  of  fact  raised  by  plead- 
ing being  found  by'  court,  and  findings  be- 
ing correct,  erroneous  Judgment  drawn  from 
those  facts  can  not  be  corrected  by  means 
of  new  trial. — Kaiser  v.  Dalto,  140  CaL 
167.  169.  78  Pac.  828. 

2<I8.  Every  Biaterlal  Isbbc  havlag  been 
decided  Ib  favor  of  loslag  party,  new  trial 
will  not  be  awarded,  for  if  he  Is  not  en- 
titled to  Judgment  with  every  fact  found 
In  his  favor  he  has  nothing  to  gain  by  new 
trial  of  ' same  issues;  and  if  upon  findings 
as  made  he  Is  entitled  to  prevail,  hts  only 
remedy  is  by  appeal  from  any  Judgment  ren- 
dered against  him, — Sharp  v.  Bowie,  142 
Cal.  462,  467,  76  Pac.  62.  See  Martin  v.  Mat- 
field,  49  Cal.  42.  44;  Briaon  v.  Brison,  90  Cal. 
323,  27  Pac.  186;  Bode  v.  Lee,  102  Cal.  583, 
587,  36  Pac.  936;  Rauer  v.  Fay,  128  Cal.  523. 
625,  61  Pac.  90:  Swift  v.  Occidental  M.  &  P. 
Co..  141  Cal.  161,  165,  74  Pac.  700. 

304.  PailBre  to  flad  apon  material  (acts 
—No  sroBBd  to*  srantlBv  new  trial,  when. 

— Whether  judgment  Is  authorized  by  plead- 
ings or  findings  in  question  not  Involved  in 
re-examination  of  facts.  —  Churchill  v. 
Plournoy,  127  Cal.  SB6,  861,  69  Pac.  791. 
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As  <o  fallDrc  to  find  oa  materlRl  lasnct  see 

Par  VII,  this  note. 

26S.  C«mparei  Power  V,  Fairbanks,  146 
Cal.  611,  S14,  80  Pac.  1075. 

::6S.    PlDdlnsB  ontMlde  of  iBiineii — Effect  af. 

— Fact  tliat  trial  court  has  made  nndln^a 
outside  of  Issues  does  not  warrant  grant- 
ing of  motion  for  new  trial.  Such  objec- 
tion is  available  only  upon  an  appeal  from 
Judgment.  New  trial  la  almply  rs-examlna- 
tfon  of  issue  of  fact,  and  where  there  la  no 
issue  of  fact  there  Is  nothing  to  re-try. — 
Power  V.  Fairbanks,  146  Cal.  611,  614,  SO 
Pac.  1076. 

Aa  to  flBdlBsa  oataMc  the  IttSDCM  inndc, 

see  Part  IX,  this  note. 

367.  JudgcBMBt— Not  •■pportcd  by  flad- 
iMftm. — Appeal  from  order  denying  motion 
for  new  trial  can  not  raise  objections  to  cer- 
tain findings  being  outside  of  Issues,  and 
that  Judgment  la  not  supported  by  findings. 
— Bell  T.  Southern  Fae.  R.  Co..  144  Cal.  660, 
662,  77  Pac.  1124. 

S«8.    Obicetloa  that  fiadlage  are  agalaat 

law  and  do  not  support  conclustona  of  law, 
are  not  reviewable  on  motion  for  new  trial 
on  ground  that  decision  Is  against  law. — 
Petaluma  Pav.  Co.  v.  Singley.  136  Cal.  616, 
618,  60  Pac,  426.  See  Bode  v.  Lee,  102  Cal. 
583,  687,  3«  Pac.  936;  Pierce  v.  Willis.  lOS 
Cal.  91,  93,  36  Pac.  1080;  Churchill  v.  Flour- 
noy,  127  Cal.  356,  361,  S9  Pac.  791. 

260.  Objection  that  fladlng*  do  not  an  im- 
port Jadgmcntt  and  that  findings  are  con- 
tradictory to  and  inconsistent  with  pleading, 
can  not  be  considered  on  appeal  from  or- 
der denying  motion  for  new  trial. — ^Moore 
V.  Douglas,  132  CaL  399,  400,  64  Pac.  706. 
See  Rauer  v.  Fay,  128  Cal.  528.  525,  61  Pac. 
90;  Swift  v.  Occidental  M.  &  P.  Co.,  141 
Cal.  161,  165,  166,  74  Pac.  700. 

XII.    OBJECTIONS  TO  FINDINOS— HOW 
PRBSBNTED— C.   BT  MOTION  FOR 
NEW  TRIAU 

Aa  to  notlee  of  Inteatlon  to  move  for  a 
aew  trial,  see,  post,  S  659  and  note. 

Aa  to  preparation  and  aettlemeat  of  bills 
of  cxceptloaa,  see,  post,  !  650  and  note. 

Aa  to  spcelficatlona  of  Insafilelcney  of  evl- 
dcnee  to  Justify  Andlnga.  Bee,  post,  {{  648, 
609  and  notes. 

270.  DedaloB  la  against  law  — Where 
there  la  faitnre  ta  ted  npOH  aMtcriai  laavc, 
and  it  may  be  reviewed  on  appeal  from 
order  granting  or  refusing  to  grant  new 
-trial. — Adams  v.  Helbing,  107  Cal.  298,  301, 
40  Pac.  422;  Clark  v.  Hewitt,  136  Cal.  77, 
79.  68  Pac.  303;  Kaiser  v.  Dalto.  140  CaL 
167,  169,  170,  73  Pac.  828. 

271.  DedalOBS  wblch  may  be  vacated— 
Om  motion  for  aew  trial  are  those  In  which  is 
given  on  original  trial  of  question  of  fact, 
and  upon  it  Judgment  is  to  be  entered. 
Provision  that  Judgment  la  to  l>e  entered 
upon  the ,  deciaion  implies  that  it  Is  sub- 
sequent to  the  decision,  and  dependent  upon 


it. — Brlson  V.  Brison,  SO  CaJ.  323.  327.  27 
Pac.  186. 

272.  Duty  of  conrt  Is  to  And — Upon  all 
material  iHsoes.  regardless  of  any  request 
of  parties,  and  failure  in  that  respect  is 
ground  for  new  trial  to  party  aggrieved  as 
"deciaion  against  law." — Haight  v.  Tryon, 
112  Cal.  4,  6,  44  Pac.  318.  See  Knight  V. 
Roche.  66  Cal.  15,  17;  Spotta  V.  Hanley,  85 
Cal.  165,  168,  24  Pac.  738. 

37S    Fallnre  to  And  npon  auiterfal  lasne— 

Ground  for  new  trial  upon  such  issue. — 
Power  V.  Fairbanks,  146  Cal.  611,  614,  80 
Pac.  1076. 

274.  Comparet  Churchill  v.  Flournoy,  127 
Cal.  356,  861,  69  Pac.  791. 

275.  PlBdlngB   being   eontradletory,  and 

bill  of  exceptions  specifying  that  decision 
of  court  was  against  law  becatise  of  such 
contradictory  findings,  and  this  being  one 
of  grounds  for  motion  of  new  trial,  motion 
should  be  granted. — Langan  v.  Langan,  89 
Cal.  186,  194,  26  Pac.  764. 

XIII.  ple:adin(»i  incorporated  in 

FINDINOS — BY  RBFBRENCE. 

As  to  finding  that  several  matters  are  not 
true  and  that  allegations  of  eomplalnt  not 
lu  eonUet  ave  true,  hetag  luaaflcleat,  sec, 
ante,  I  682,  note  par.  17. 

376.  AU  allcgmtloaa  of  plaintiff's  com- 
plalat  —  SnBeleMt.— Finding  generally  that 
each  and  all  of  allegations  of  plaintiff's 
complaint  are  true  and  are  sustained  by 

evidence,  and  "that  none  of  denials  con- 
tained in  defendant's  answer  herein  is  true 
or  is  sustained  by  evidence,"  Is  sufficient. 
— Gale  V.  Bradbury,  116  Cal.  89,  40,  47  Pac. 
778.  See  McEwen  v.  Johnson,  7  Cal.  268,  260; 
Johnson  t.  Klein,  70  Cal.  186.  187,  11  Pac. 
606;  Owinn  v.  Hamilton,  76  Cal.  265,  266, 
17  Pac.  218;  Williams  v.  Hall,  79  Cal.  606. 
607,  21  Pac.  966;  County  of  Ban  Diego  v. 
Seifert,  97  Cal.  694.  697,  32  Pac.  644;  Krug 
V.  F.  A.  Lux  Brew.  Co..  129  Cal.  822,  323. 
61  Pac.  1186;  County  of  Sutter  v.  Mo- 
Griff,  130  CaL  124,  lie,  62  Pac.  412;  Cohn 
V.  Kelly.  132  Cal.  468,  469,  64  Pac.  769. 

277.  All  Issues  covered,  when. — Finding 
that  all  of  allegations  of '  complaint  are 
true  necessarily  covers  all  Issues  made  by 
pleadings,  where  answer  contains  nothing 
but  denials  and  admission  of  matters. — 
Johnson  V.  Klein,  70  Cb.1.  186.  187,  11  Pac. 
606. 

xra.    All    isanea    vi  fact— laanadcut. — 

Finding  that  alt  issues'  of  '  fact  raised  by 
pleadings  are  hereby  found  and  decided  in 
favor  of  plaintiff  and  against  defendant  is 
Insufficient,  as  it  suggests  inquiry  as  to 
what  issues  are  raised  by  pleadings. — John- 
son V.  Squires.  63  Cal.  37, 

279.  All  other  averments  are  not  true— 
InsulHcleut. — Finding  "that  all  other  aver- 
ments In  pleading  herein  and  in  issue  not 
comprised  and  passed  upon  In  these  find- 
ings, are  not  true."  is  too  vague  and  In- 
definite for  any  purpose.    Party  is  entitled 
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to  dlstnct  flndfngrs  upon  every  material 
l9Bue  made  by  pleading.  Supreme  court  Is 
not  called  upon  to  examine  record  for  pur- 
pose of  determining  what  matters  at  issue 
made  by  pleading:  come  within  finding:.— 
Perkins  v.  West  Coast  L.  Co.,  120  Oal.  27, 
28.  29,  62  Pae.  118.  See  Harlan  V.  Ely,  55 
CaL  340,  344. 

280.  AUecatloma  of  answer— laCfHwUtrnt 
with  complalat— luvflclCBt. — Finding  that 
all  allegations  of  plalntltTs  complaint  are 
true,  and  that  all  alleffatlona  of  defendant's 
answer,  so  far  as  they  are  Inconsistent 
with  allegations  of  said  complaint,  are  not 
true,  Is  Insufflclent,  and  findings  do  not  sup- 
port Judgment. — Krug  v.  F.  A.  Lux  Brew. 
Co..  129  Cal.  322.  324,  61  Pac.  1125.  See  Con- 
tinental B.  &  L.  Assoc.  V.  Wilson,  144  Cal. 
776,  777,  778,  78  Pac.  254. 

Z81.  Same— Conalatent  with  factK— ln«u(- 
flelvnt. — Finding  "that  foregoing  are  all  the 
facts  of  the  case,  and  all  and  singular  the 
allegations  of  second  amended  answer,  are 
untrue,  except  only  In  bo  far  as  they  accord 
with  foregoing  facts,"  Is  Insufficient.  Trial 
court  should  assume  labor  of  comparing  al- 
legations of  answer  with  facts  found  by 
it,  and  supreme  court  can  not  assume  func- 
tion of  determining  for  first  time  truth  or 
falsity  of  any  of  them,  either  by  reference 
to  testimony,  or  to  facts  actually  found. — 
Harlan  v.  Ely,  5fi  Cal.  S40.  S44. 

2S2.  DcBlala  iB  anawer— Contradictory  to 
complaint — InanBclent. — Finding  that  all 
allegations  of  complaint  are  true,  and  that 
allegations  and  denials  of  answer  contra- 
dictory to  complaint  In  any  respeot  are  un- 
tiue.  Is  not  finding  upon  laaue  tendered  by 
answer,  and  Judgment  must  be  reversed  for 
want  of  sufficient  finding. — Banlt  of  Wood- 
land V.  Treadwell,  55  Cal.  379. 

aSSi  Comparet  Alameda  County  v. 
Crocker,  125  Cal.  101,  103,  67  Pac.  766. 

2H4.  Facts  set  forth  la  complaint — Suffl- 
vtent. — Finding  that  facts  set  forth  in  com- 
plaint are  true  Is  BufBelent  to  support  de- 
cree If  complaint  is  sufBclent. — Bitter  v. 
Mouat  L.  &  I.  Co.,  10  Colo.  App.  307,  51  Pac. 
MS. 

Plndlnv— Blay  refer  to  pleading  for 
a  speclfleailon  of  facts  found  and  not  found, 
providing  such  reference  is  sufficiently  dis- 
tinct to  make  It  Intelligible,  and  facta  are 
sufficiently  stated  in  pleadings. — McEwen  v. 
Johnson,  7  Cat,  258,  260. 

286.  Material  averments  of  complaint— 
iBsafllclcBt.— Finding  that  all  material  aver- 
ments of  complaint  are  true  Is  Insufficient. 


— Johnson  y.  Squires,  63  Cal.  87;  Krug  v. 
F.  A.  Lux  Brew.  Co.,  129  Cat.  332.  323,  61 
Pac.  1135. 

287.  Nothlnv    left  undetermined — Sofli- 

deat.^ — Finding  that  all  facts  in  complaint 
are  true,  except  as  to  those  hereinafter 
otherwise  speclfled,  and  as  to  those  allega- 
tions, court  finds  as  follows,  and  court  then 
finding  specifically  as  to  such  omitted  mat- 
ters. Is  sufilcient  finding.  In  cases  holding 
to  contrary,  finding  left  something  undeter- 
mined so  that  court  could  not  ascertain  pre- 
cisely what  facts  had  been  found.  In  above 
Instances  court  finds  specifically.— Alamt  da 
Co,  V,  Crocker,  125  Cal.  101,  lOS,  67  Pac. 
7C6. 

288.  Other  flndlnss  launatcrlal. — Finding 
that  ail  and  singular  the  allegations  of 

plaintiff's  complaint  are  true,  and  allega- 
tions of  defendant's  answer  are  false,  and 
specifically  negativing  the  charge  of  fraud 
and  conspiracy  which  was  basis  of  separate 
defense,  and  findings  being  supported  by 
evidence,  makes  other  findings  immaterial. 
— Cohn  V.  Kelly,  182  Cal.  468,  469,  64  Pac 
759. 

280.  Paravraphs  by  namber — SulBclent. — 
Finding  that  certain  named  paragraphs  in 
complaint  are  true  Is  suflSclent.  There  la 
no  material  difference  between  saying  that 
certain  paragraph  of  complaint  is  true  and 
saying  that  averments  of  paragraph  are 
true. — liomeseekers  Loan  Assoc.  v.'GIeeaon 
133  Cal.  312.  314,  66  Pac.  617.  See  Johnson 
V.  Klein,  70  Cal.  186,  187,  11  Pac.  606;  Wil- 
liams V.  Hall,  79  Cal.  606,  607.  21  Pac.  965, 

200.  Rrferenpc  may  be  had  to  plradlniCH 
la  flndlngs. — For  inatance.lt  would  be  suffi- 
cient to  find  that  a  promissory  note,  mort- 
gage, or  other  instruments  set  forth  In  com- 
plaint was  executed  by  parties  at  time  as 
therein  alleged;  and  so  with  other  matters 
alleged  which  were  established  by  evidence. 
But  In  all  cases  reference  should  be  distinct 
and  pointed  so  as  to  leave  no  doubt  as  to 
what  particular  facts  are  Intended. — Breeze 
v.  Doyle.  19  Cal.  101,  106. 

291.    Subdivisions  by  anmber— Salilplent. 

—Finding  that  all  allegations  contained  In 
subdivisions  12,  13  and  46  are  true,  has 
reference  only  to  pleadings  to  which  court 
must  always  look,  not  only  to  ascertain 
what  facts  are  admitted,  but  to  determine 
whether  findings  are  within  issues,  and  such 
findings  are  sufficient  where  complaint  Iw 
divided  Into  such  subdivisions  and  answer 
la  not.— Kennedy  &  S.  L.  Co.  v.  S.  S.  Const. 
Co.,  123  Cal.  584,  586,  56  Pac.  457. 


§634.  FINDINGS  MAT  BE  WAIVED,  HOW.  Findings  of  fact  may  be 
waived  by  several  parties  to  an  issue  of  fact. 

1.  By  failing  to  ^ipear  at  the  trial ; 

a.  By  consent  in  writing  filed  with  the  clerk ; 

■$„  By  oral  consent  in  open  court,  entered  in  the  miniitea. 

J^dingS,  service  of  proposed,  and  signing.]   In  all  cases  where  the  court 
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directs  a  party  to  prepare  findings,  a  copy  of  said  proposed  findings  shall  be 
served  upon  all  the  parties  to  the  action  at  least  five  days  before  findings  shall 
be  signed  by  the  court,  and  the  court  shall  not  sign  any  findings  therein  prior 
to  the  expiration  of  such  five  days. 

History:    Enacted  March  11,  1872;  amendment  approved  April  22, 
1913,  Stats,  and  Amdts.  1913,  p.  58.    rn  effect  August  10,  1913. 

36.  Stipulation  in  writing — That  findings 
be  waived. 

37.  Suffering  default  to  be  entered. 
88.  Want  of  findings  in  record  on  appeal — 

Presninption. 

1.  Absence  of  AadlaKS  In  record — 1«  aot 
fatal  defect  unless  ft  affirmatively  appears 
that  they  were  not  waived. — Richardson  v. 
City  of  eureka,  110  Cai.  441,  446,  42  Pac. 
98S. 

A*  to  prcramvflon  from  want  of  Cmdtais 
In  record  on  «v»eal»  see  par.  SO,  this  note. 

2.  All  lunes  made  fay  pleadlncs — Arc 
preHumed  to  have  been  foand  In  favor  of 

fluccessful  party  where  flndinga  have  been 
waived. — Antonelle  v.  Board  of  New  City 
Hall  Corara.,  92  Cal.  228,  229,  28  Pac,  270. 

3.  Appearing  for  special  purpose  only— 
And  movlnc  for  short  postponement  of 
trial,  and  withdrawing  from  case,  and  not 
appearing  at  trial.  Is  waiver  of  flndlnss. — 
Eltzroth  v.  Ryan,  91  Cal.  584,  688,  27  Pac. 
932. 

4.  Constmetlon  of  section — Aa  directory 
»nly  and  not  prohibitory. — The  provisions 
of  the  above  section  are  to  be  construed  as 
directory  and  not  mandatory;  if  con- 
atrued  as  mandatory  It  would  often  operate 
to  work  Injustice,  for  there  are  many  cases 
In  which  a  delay  In  the  signing:  of  findings 
would  so  operate,  and  perhapa  chief  among 
them  are  cases  of  forceable  entry  or  of  un- 
lawful detainer.  Trial  courts  are  Justified 
in  dlsresardlnff  the  direction  contained  In 
the  above  section  whenever  a  compliance 
with  It  would  work  Injustice  to  a  litigant. 
— Aaebez  t.  Bliss,  178  Cal.  187,  172  Pac 
695. 

5.  Same  —  An    mandntory  merely. — And 

where  It  appears  that  the  findings  were 
prepared  by  a  party  under  an  order  direct- 
ing him  so  to  do,  and  that  the  flndlnga  were 
signed  less  than  five  days  after  propoaed 
findings  were  served  on  the  defendant,  the 
validity  of  the  Judgment  would  not  be  im- 
paired thereby.— Sadlcolt  v.  Jackson,  —  Cal 
App.  — ,  189  Pac,  111,  following  the  doctrine 
in  Admundson  v.  Shafer,  86  Cal.  App.  398 
172   Pac.  173. 

6.  Same— Service    of    proposed  flndlDga 

pursuant  to  above  section,  as  amended  In 
1913,  Is  not  required  In  a  caae  where  no 
direction  Is  made  that  findings  be  pre- 
pared.—Ho  fTman  v.  Rush  Co.,  27  Cal  Add 
167,  149  Pac.  177. 

7.  Same— Same— -Amendment    of  1913  

The  amendment  of  1913  has  not  changed  the 
rule  that  a  superior  court  Judge  presiding 
outside  his  own  county  has  the  power  to 
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1.  Absence  of  findings  in  record — Is  not 

fatal  defect. 

2.  All  issues  made  by  pleadings — Are  pre- 

sumed to  have  been  found. 

3.  Appearing  for  special  purpose  only — 

And  moving  for  short  postponement. 

4.  Constrnetion  of  section — As  directory 

only  and  not  prohibitory. 

5.  Same — As  mandatory  merely. 

6.  Same — Service  of  proposed  findings. 

7f  8.  Same — Same — Amendment  of  1913. 

9.  Default  of  par^^ — Makes  findings  un- 
necessary. 

10.  Same — Of  defendant — Denying  divorce 

after — Findings  unnecessary. 

11.  Dismissal  of  action  sua  sponte. 

12.  Effect  of  waiver  of  findings. 

13.  Express  findings  by  court — Are  neees- 

sary, 

14.  Fact  that  findings  were  not  waived — 

Must  affirmatively  appear. 
15, 16.  Failure  to  serve  copy  of  proposed  find- 
ings— Effect  of. 

17.  Same — Objection  on  appeal  from  judg- 

ment. 

18.  Findings  not  directed  —  Need  not  be 

served  before  finding. 

19.  Findings  not  filed — Constructive  error. 

20.  ladings  not  being  waived. 

21.  Judgment  —  Can  not  be  permitted  to 

stand  in  absence  of  findings. 

22.  Same — Entered  without  findings. 

23.  Same— be  vacated  for  want  of 

findings. 

24.  Minutes  of  court — May  be  corrected. 

25.  Ordering  judgment  to  be  set  aside. 

26.  Parties  are  entitled  to  findings. 

27.  Premature  signing  of  findings — Denial 

of  substantial  rights. 

28.  Presumption — Is  in  favor  of  jadgment. 

29.  Same— Is  that  defendant  waived  find- 

ings. 

30.  Same — That  findings  have  been  waived. 

31.  Report  of  referee — No  provision  for 

waiver  of. 

32.  Several  parties  to  issue. 

33.  ffiguatnre  of  findings — Time  of — Code 

provisions  directory. 

34.  Statute — Does  not  absolutely  and  un- 

conditionally require  findings. 
85.  Statutory  waiver  of  findings  —  l^kes 
place  by  failing  to  attend  trial. 
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settle 'and  sign  the  flndlnifs  In  the  county 
of  his  residence. — Weinstock-Nlchols  Co.  v. 
Courtney,  26  Cal.  App.  44fi,  147  Pac.  21S. 

8.  The  amendment  to  this  section  was 
passed  solely  In  the  Interests  of  parties 
litigant,  to  fflve  them  an  opportunity  to 
suggest  to  the  trial  Judge,  before  signing 
findings,  certain  matters  they  desired  to 
have  incorporated.  The  amendment  was  not 
enacted  lor  any  public  reason  and  the  pro- 
visions may  be  waived  by  a  party  litigant. 
—California  Cent.  Creameries  Co.  v.  Cres- 
cent City  L.  W.  *  P.  Co.,  80  Cal.  App. 
159  Pac.  209. 

0.  Defavit  ef  pnrty — Hakea  1Ib<Ibcs  u- 
neeesMTT',  and  In  such  case  they*  form  no 
part  of  Judgment>rott. — In  matter  of  Coolc, 
77  Cal.  220,  230,  11  Am.  St,  Rep.  267,  1 
L.  R  A.  667.  17  Pac.  923,  19  Pac.  431. 

10.  Same — Of  defendant  —  DeaylBS  di- 
vorce after— Plndlngii  aBnecessary. — Under 
tlie  provisions  of  section  131  of  the  Civil 
Code  regulation  proceeding  In  actions  for 
divorce  and  requiring  the  court  to  file  Its 
decision  and  conclusions  of  law  as  In  other 
cases  should  be  read  in  connection  with 
the  above  section,  and  with  sections  6S8  to 
590,  ante,  and  when  so  read,  the  construc- 
tion to  be  placed  upon  the  Civil  Code  sec* 
tlon  Is  that  In  divorce  cases,  as  In  other 
cases,  findings  are  required  upon  a  trial  of 
Issues  of  fact,  only,  which  issues  of  fact 
are  raised  by  the  pleading  of  the  respective 
parties,  and  then  only  In  cases  where  find- 
ings have  not  been  waived  as  provided  for 
In  the  above  section. — Waldeeker  v.  Wal- 
declcer,  17S  Cal.  666.  174  Pac.  36,  following 
doctrine  in  Foley  v.  Foley,  120  Cal.  33,  65 
Am.  St.  Rep.  147,  53  Pac.  122:  Waller  v. 
Weston,  125  Cal.  201,  67  Pac.  897. 

11.  Dismissal  of  aetloa  ana  spontc. — The 

dismissal  of  an  action  by  the  court  on  Its 
own  motion,  after  the  evidence  is  all  in.  Is 
not  a  nonsuit  under  subdivision  5  of  section 
571,  ante,  but  la  a  final  Judgment,  and  when 
such  a  Judgment  Is  unsupported  by  findings 
and  conclusions  as  prescribed  by  section  632. 
ante,  waiver  thereof  will  not  be  pre- 
sumed; but  the  conclusion  will  be  that  the 
only  reasonable  Inference  Is  that  the  court 
acted  under  an  erroneous  view  of  the  law, 
and  under  the  impression  that  such  find- 
ings and  conclusions  were  not  required. — 
Saul  V.  Moscone,  16  Cal.  App,  511,  118  Pac. 
452. 

12.  Effect  of  waiver  of  findings. — Where 
findings  are  expressly  waived,  and  a  recital 
In  the  Judgment  that  a  homestead,  alleged 
in  the  complaint  to  be  community  property, 
was  the  separate  property  of  the  husband. 
It  will  be  presumed.  In  support  of  the  Judg- 
ment, that  evidence  was  Introduced  suffl- 
clent  to  Justify  a  finding' that  would  support 
such  Judgment, — Bruce  v.  Bruce,  16  Cal. 
App.  356,  lie  Pac.  994. 

IS.  Rxpress  findings  by  court — Are  neces- 
sary unless  they  are  waived. — Richardson  v. 
City  of  Eureka,  110  Cal.  441,  446,  42  Pac. 
956. 


14.  E^et  that  flndlngs  Were  not  waived 
-~aiaMt  afflrmativelr  appear  by  bill  of  ex- 
ceptions, unless  the  Judgment-roll  shows  it, 
otherwise  all  Intendments  are  In  favor  of 
validity  of  Judgment  and  it  will  not  be  re- 
versed on  appeal. — Leadbetter  v.  Lake,  118 
Cal.  515,  60  Pac.  686,  See  In  re  Arguello,  85 
Cal.  161,  153,  24  Pac.  641, 

15.  Fnllnre  to  serve  eopy  of  proposed 
findings— Elfeet  of. — A  Judgment  Is  not  void 
on  Its  face  by  reason  of  the  failure  of  the 
party  directed  to  prepare  findings  to  serve 
a  copy  of  the  proposed  findings  upon  all 
other  parties  at  least  five  days  before 
the  findings  are  signed. — California  Cent. 
Creameries  Co.  v.  Crescent  City  I*.  W.  &  P. 
Co.,  30  CaL  App.  610,  169  Pac  209. 

16.  An  order  directing  the  preparation 
of  finding  is  not  a  part  of  the  Judgment- 
roll,  and,  therefore,  an  Inspection  thereof 
would  not  disclose  that  such  direction  was 
given, — California  Cent.  Creameries  Co.  v. 
Crescent  City  1*  W.  A  P.  Co.,  50  Cal.  App. 
619,  159  Pac.  209. 

IT.  Same— Objection  an  appeal  from  the 
Judgment,  the  respondent  can  not  urge  in 
support  of  such  appeal  that  a  copy  of  the 
proposed  findings  was  not  served  upon  him 
within  the  five  days  required  by  the  above 
section  where  he  recovered  the  Judgment 
desired. — Jarvis  v.  Frey,  176  Cal.  68T,  166 
Pac  997. 

18.  Findings  Mot  directed— Need  mot  he 
■er^-ed  before  llndinc — The  provisions  of 
the  above  section  requiring  that  where  the 
court  directs  a  party  to  prepare  findings, 
a  copy  thereof  shall  be  served  upon  the 
other  party  to  the  action  at  least  five  days 
before  findings  shall  be  signed  by  the  court 
does  not  apply  In  a  case  In  which  the  find- 
ings are  not  directed  by  the  court,  and 
in  such  a  case  where  the  findings  are  signed 
and  filed  on  the  same  date  on  which  they 
are  served,  the  proceedings  are  not  objec- 
tionable under  the  above  section,  for  the 
reason  that  the  case  Is  not  brought  within 
the  provisions  of  the  section. — MacFarlane 
V.  Doyle,  —  Cal.  App.  — ,  192  Pac.  462.  fol- 
lowing the  doctrine  in  Hoffman  v.  Guy  M. 
Rush  Co.,  27  Cal.  App.  167.  149  Pac.  177. 

10.  Findings  not  filed  —  Constractlve 
error.^ — Findings  not  being  filed  or  waived 
In  case  constitutes  error, — Bennet  v.  Par- 
dlnl.  63  Cal,  154,  166. 

20.  Findings  not  being  waived.  It  Is  error 
to  enter  Judgment  without  them. — Estate 
of  Burton.  63  Cal.  36,  37, 

21.  JndsmcHt-~CaB  not  be  permitted  in 
stand  la  absence  of  findlDgs  of  fact,  when 
It  does  not  appear  that  such  findings  were 
waived. — Dowd  v.  Clarke.  51  Cal.  262.  268. 
See  Savings  &  L.  Soc.  v.  Thorne,  67  Cal  63 
54.  7  Pac.  36. 

2S  Snme — Entered  without  findings,  find- 
ings not  having  been   waived.  Is  error.  

Estate  of  Burton,  63  Cal.  36.  37. 

23.  Sam* — May  be  vacated  for  want  of 
Indlngs  of  fact,  although  losing  party  had 
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previously  given  notice  that  he  would  move 
for  new  trial,  and  afterwards  save  notice 
of  his  abandonment  of  that  motion.  Such 
notice  of  motion  was  not  waiver  of  flndinsB. 
as  statute  enumerates  mode*  which  must 
be  held  to  be  exclusive. — Savings  ft.  Xi.  Soc. 
V.  Thome,  67  Cal.  53,  54,  7  Pac.  36. 

24.  Minatcit  of  court— Slay  be  corrected 
SO  as  to  make  ttiem  state  truth  in  relation 
to  waiver  of  flndinsrs.  In  one  of  modes  above 
described,  and  when  minutes  so  corrected 
show  such  waiver  Judgment  will  not  be  dis- 
turbed on  that  ground. — Sullivan  v.  Hume, 
4  Cal.  Unrep.  Iftl.  33  Pac.  1121. 

3S.    Orderins  Jadsneat  to  be  nmt  aalde 

and  cause  restored  to  calendar  for  new 

trial  for  reason  that  It  appeared  to  court 
that  no  findings  of  fact  were  ever  prepared, 
signed,  or  filed,  and  findings  were  not 
waived,  is  not  error. — ^Van  Court  v.  Winter- 
son,  6t  Cal.  615,  616. 

2W.  Partic*  are  entitled  to  flndlnsa  upon 
trial  of  issues  Joined  in  proceeding  to  try 
objections  on  conHrmation  of  referee's  re- 
port in  an  estate,  unless  they  are  waived. — 
Estate  of  Burton,  63  Cal.  36.  37. 

27.  Premature  mtgnlng  at  II ndlBKM— De- 
nial of  Kubatantial  rinbtK. — Conceding  It  to 
have  been  error,  under  the  above  section, 
for  the  court  to  sign  finding  before  the  ex- 
piration of  the  flve-day  period,  if  no  8ub> 
stantlal  right  was  denied  thereby,  such 
error  will  be  disregarded  In  appeal. — Baker 
V.  Ellera  Uualc  Co.,  176  Cal.  652,  166  Pac. 
1006. 

S8.  PreaomptloB— Is  In  favor  of  Jads- 
■tent«  and  mere  non-appearance  In  Judg- 
ment-roll does  not  necessarily  establish  fact 
that  error  was  committed.  Party  com- 
plaining that  court  committed  error  In  fail- 
ing to  And  facts,  must,  by  bill  of  exceptions 
or  some  other  similar  and  appropriate  meth- 
od, make  It  affirmatively  appear  by  record 
that  no  waiver  ot  findings  had  in  fact  oc- 
curred In  court  below,  otherwise  intend- 
ment on  appeal  must  go  to  support,  and  not 
to  overthrow,  Judgment  rendered. — Mulcahy 
V.  Glazier,  51  Cal.  626,  627.  See  Reynolds  v. 
Rrummaglm,  64  Cal.  254,  258:  Campbell  v. 
Coburn,  77  Cal.  36,  37,  sub  nom.  Campbell 
V.  Hayes,  18  Pac.  860;  In  re  Arguello,  85 
Cal.  151,  153,  24  Pac.  641;  Tomlinson  v. 
Ayres,  117  Cal.  568,  670,  49  Pac.  717;  Lead- 
better  V.  Lake,  116  Cal.  515,  60  Pac.  686: 
Horwege  v.  Sage,  137  Cal.  539,  541.  542.  70 
Pac.  621, 

20.  Same — la  that  defeadant  waived  flnd- 
lam  in  case  where  findings  should  have 
been  made  but  were  not  made.-^Horwege  v. 
Sage,  137  Cal.  689,  641,  70  Pac.  621. 


30.    Same— Tbat  flndlnga  have  been  waived, 

unless  contrary  is  affirmatively  shown  by 
bill  of  exceptions,  can  not  have  force  as 
against  writing  on  its  face  designated  the 
"decision,"  filed  by  court  below,  and  clearly 
Intended  to  be  finding  upon  material  Issue. 
—Kimball  V.  Stormer,  66  Cal.  116,  118,  3  Pac. 
40S.  . 

81.  Rapert  of  referee — No  prorlsloa  for 
waiver  of,; — ^Presumption  that  findings  were 
waived  can  have  no  application  to  report 
of  referee,  for  reason  that  no  provision  is 
made  for  waiver  In  such  cases,  and  In  very 
nature  of  case  could  not  be. — Lee  Sack  Sam 
V.  aray,  104  Cal.  243,  247,  38  Pac.  86. 

S2.  Several  partlen  to  Isaue  of  fact  In- 
cludes all  parties,  and  must  be  held  to  ap- 
ply to  Infants  as  well  as  adults. — Western 
L.  Co.  V.  Phillips,  94  Cal.  64,  66,  29  Pac 
328. 

33.  Sicnatare  of  flndlngo— Time  of — Code 
provislonM  directory. — The  provisions  of  the 
above  section  requiring  that  where  the 
court  directs  the  preparation  of  findings, 
the  same  shall  not  be  signed  prior  to  the 
expiration  ol  five  days  from  a  service  of  a 
copy  thereof  on  the  adverse  party,  is  di- 
rectory only,  and  may  be  disregarded  when 
compliance  would  work  Injustice  to  the 
rights  of  a  litigant. — Amundson  v.  Schafer, 
36  Cal.  App.  398,  172  Pac  173. 

84.  Statute — Does  not  absolately  and  un- 
coadltloaally  rcunire  flndlngs  of  factshauld 
be  filed,  but  only  that  they  must  be  flted 
unless  waived  In  some  one  or  more  of  three 
modes  mentioned. — Mulcahy  v.  Glazier,  51 
Cal.  626,  627. 

85.  Statutory  waiver  of  Undlngs — Taken 
place  by  falling  to  attend  trlal^Fact  that 
Judgment  erroneously  refers  to  findings 
when  none  existed  is  of  no  consequence. 
Statute  requires  none  under  such  circum- 
stances.— Pincher  v.  Halcolmson,  96  Cal.  38, 
41,  30  Pac.  835. 

M.  Stlpalatlmi  In  wrltlag— That  fladiaga 
be  waived  Is  complete  walVer  of  findings, 
although  not  filed  until  after  entry  of  Judg- 
ment.— Dougherty  v,  Friermuth,  68  Cal.  240, 
9  Pac.  98. 

37.  Snfferlng  default  to  be  entered  and 

failing  to  appear  at  trial  is  waiver  of  find- 
ings.— Hibernla  Sav.  &  L.  Soo.  v.  Clarke, 
110  Cal.  27,  32,  42  Pac.  425. 

38.  Want  of  Undlngs  In  record  on  appeal 
— Presnmptlon. — Where  no  findings  appear 
in  the  Judgment-roll  in  the  record  on  ap- 
peal on  the  Judgment-roll  alone,  It  will  be 
presumed  that  tbey  were  waived  as  herein 
provided. — Krltzer  v.  Tracy  Bng,  Co.,  IS 
Cal.  App.  290,  116  Pac.  700, 


§636.   nNDINGS.  HOW  PBEPABED.  [Repealed.] 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  312;  repeal  approved  April  3,  1876,  Code 
Amdta.  1876-6,  p.  91:  re-enacted  by  Code  Commission,  Act  March  8. 
1901,  Stats,  and  Amdta,  1900-1,  p.  146,  held  unconstitutional,  see  his- 
tory, S  &  ante. 
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§636.   PROCEEDINGS  AFTER  DETERMINATION  OF  ISSUE  OF  LAW. 

On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  he  may  proceed  in  the 
manner  prescribed  by  the  first  two  subdivisions  of  section  five  hundred  and 
eighty-five,  upon  the  failure  of  the  defendant  to  answer.  If  judgment  be  for 
the  defendant  upon  an  issue  of  law,  and  the  taking  of  an  account,  or  the  proof 
of  any  fact,  be  necessary  to  enable  the  court  to  complete  the  judgment,  a 
reference  may  be  ordered,  as  in  that  section  provided. 

History:   Enacted  March  11,  1872. 


PROCEEDING  AFTEE  DETERMINATION 
OP  ISSXTE  OP  LAW. 

1.  Agreed  facts. 

2.  Default  of  plaintiff  —  Por  not  answering 

erosB^somplaint. 

3.  Defendant  who  foiled  to  anaw«>r  within  time 

— After  demurrer. 

4.  Demurrer  sustained  —  Without  leave  to 

amend. 

5.  Entry  of  judgment  against  one  defendant, 

onlj. 

6.  Judgment  on  pleadings — Is  proper,  when 

7.  Motion  for  judgment  on  pleadinga — Admis- 

sion. 

8.  One  of  several  defendants  not  appearing. 

9.  Too  late  to  inquire  whether  jtkdgment  was 

warranted,  when. 

1.  ASMcd  facta.— Where  a  case  Is  sub- 
mitted upon  an  agreed  statement  coverlngr 
all  the  facta  of  the  case  no  flndln^s  of  fact 
are  necessary. — Earle  v.  Bryant,  12  Cal.  App. 
553,  567.  107  Pac.  1018. 

Am  to  flBdlBC  upon  nsreed  statement  of 
facts,  see,  ante,  9  6S3,  note.  Part  VIII. 

3.  Default  of  plalatlff— Por  not  nn«wer- 
Inar  croM-com plaint  does  not  deprive  him  of 
rlffht  to  establish  cause  of  action  set  forth 
In  his  complaint.  Verdict  on  cross-complaint 
in  favor  of  defendant  would  not,  Ipso  facto, 
extlnKulah  claim  of  plaintiff  or  defeat  bis 
rlffht  to  have  Issue  thereon  determined. — 
Lansford  y.  Langford,  136  Cal.  607,  608,  69 
Pac  236. 

3.  DvfeBdant  who  failed  te  a«sw«*  wlth- 
la  time — ^After  tfea»mr  overruled  Is  not 


entitled  to  participate  In  further  proceed- 
ings in  case. — People  v.  Culverwell,  4i  Cal. 
620,  622. 

4.  Deuniwer  anatalaed — WIthont  leave  to 
amend,  and  no  showing  that  plaintiff  asked 
leave  to  amend,  supreme  court  will  not  re- 
verse Judgment  on  gronud  that  leave  was 
not  granted  when  none  was  asked. — Barker 
v.  Freeman,  85  Cal.  633,  635,  24  Pac.  926. 

5.  EntrT'  of  Jadsment  agalnat  one  de- 
fendant who  failed  to  answer  after  his  de- 
murrer was  overruled,  without  at  same 
time  entering  Judgment  against  co-de- 
fendant who  had  not  been  served.  Is  In  ac- 
cordance with  statute. — Edwards  v.  Hell- 
ings,  103  Cal.  204,  207,  87  Pac.  218. 

6.  Jndgment    on  pleadings— la  proper 

when  denials  of  answer  are  merely  of  mat- 
ters of  law  and  where  proof  of  averments 
of  answer  would  have  been  immaterial.- — 
Heydenfeldt  t.  Jacobs,  107  Cal.  878,  376,  40 
Pac.  492. 

r.  Motion  for  Jndgment  on  lUcadlnga — 
Admission  that  all  averments  of  answer  are 

true.— McGowan  v.  Ford,  107  Cal.  177,  185, 
40    Pac.  231. 

8.  One  4>f  aevernl  defendants  not  appear- 
ing. Is  not  entitled  to  Judgment  in  his  favor, 
though  demurrer  of  other  defendants  who 
did  appear  was  sustained. — Farwell  v.  Jack- 
son, 28  Cal.  106,  107. 

8.  Too  late  to  Inqalre  whether  Judgment 
was  warranted  by  law  and  facts  of  case, 
where  Judgment  was  duly  entered  on  suffl- 
clent  pleadings  and  findings  and  time  for 
appeal  had  elapsed, — People  ex  rel.  Bank 
Comra.  v.  Bank  of  Mendocino  County,  133 
Cal.  107,  108,  66  Pac  124, 
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CfHAPTER  VI. 


OF  BEFEBENCE8  AND  TBIALB  BT  BEFEBENGES. 

1 63S.   Bcferenee  ordered  upon  agreement  of  1 641.  Either  party  may  object.  Grounds 

parties,  in  what  eases.  of  objection. 

S  639.   Beference  ordered  on  motion,  in  what  |  64S.  Objections,  how  disposed  of. 

eases.  '{  643.  Befereea  to  report  within  twenty  days. 

f  640.   Number   of   referees,   qualifications,  §  644.  Effect  of  referee  'b  findings, 

etc.   [In  eminent  domain.]  1 645.  How  excepted  to,  etc. 

§  638.  BEFERENCE  ORDERED  UPON  AGREEMENT  OF  PARTIES  IN 
WHAT  CASES.  A  reference  may  be  ordered  upon  the  agreement  of  the  parties 
filed  with  the  clerk,  or  entered  in  the  minutes: 

1.  To  try  any  or  all  of  the  iMmes  in  an  action  or  proceeding,  whether  of  fact 
or  of  law,  and  to  report  a  finding  and  judgment  thereon ; 

2.  To  ascertain  a  faict  necosBary  to  enable  the  court  to  determine  an  action  or 
proceeding. 

History:   Enacted  March  11,  1872,  re-enactment  of  1 182  of  Practice 


Act 

BEFEBENCE  AND  TBIALS  Et  BEFEBEE. 

1,2.  Accounts  and  accounting. 

3.  Action  of  court — Must  not  be  reviewed 

by  referee. 

4.  Court    commissioner  —  Appointed  as 

referee. 

5.  Court  has  power  to  state  account  be- 

tween parties. 

6.  Duty  of  referee — Is  to  act  upon  ques- 

tions committed  to  him. 
7, 8.  Hearing   before   referee  —  Notice  to 
counsel — -Necessity  of. 
9.  Order  of  court — Agreement  filed  with 
clerk  being  lacking — EfEeet  of. 

10.  Order  of  reference — la  general  and  not 

special,  when. 

11.  Same — Power  of  court. 

12.  Beferee  —  Can  exercise  all  powers  of 

judge. 

13, 14.  Same — Judge  pro  hae  vice. 

15.  Reference  is  not  a  discontinuance  of 

suit. 

16.  Silence  does  not  constitute  consent. 

17.  Stipulation  of  parties  that  cause  be  re- 

ferred. 

18.  Suit  in  equity — Consent  of  party  is  not 

neeesearj. 

19.  Unknown  party  —  Ordering  reference, 

improper. 

Aa  t*  compelllac  ■eeovatfaiK  bclwccB  ten- 
mmtm  In  common,  see  note  Ann.  Caa.  1913A 
789. 

A«   fo  rtslit  to  order  eompnlnory  refer- 
In  an  equitable  action  IndependFBtir  of 
a*«tat«.  see  note  Ann.  Caa.  1912D,  1136. 

1.  Accmute  and  aceonntlnv. — An  ac- 
counting may  be  ordered  throug-h  a  refer- 
ence.  or  the  court  may,  with  or  without 
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a  preliminary  Interlocutory  order,  proceed 
to  take  a  statement  of  account  itself,  ren- 
derlngr  such  final  Judgment  thereon  as  may 
appear  to  be  proper. — Fox  v.  Hall,  164  Cal, 
287,  128  Pac.  749,  750. 

2.  One  who  is  put  in  charge  of  a  rancli 
under  an  agreement  that  he  Is  to  pay  all 
taxes  on  the  same  and  to  pay  the  net  in- 
come thereof  upon  the  mortsage  Bubalating 
affatnat  the  same,  occupies  a  fiduciary  rela- 
tfon  with  regfard  to  the  ownera  of  audi 
ranch,  and  Is  compellable  by  them  to  render 
an  accounting  of  the  receipts  and  disburse- 
ments of  said  ranch.  Upon  such  accountins. 
the  burden  would  probably  be  upon  the  de- 
fendant to  establish  any  expenditures  or 
credits  upon  which  he  might  rely  as  oflfaets 
to  the  gross  income  shown  to  have  been  re- 
ceived by  him. — Pox  v.  Hall.  164  Cal.  287 
128  Pac.  749,  780. 

8.  Action  of  eoart— Hnat  not  be  rcTlewed 
by  referee. — Where  court  had  already  set- 
tled character  In  which  land  in  controversy 
was  held,  duty  of  referee  was  simply  tu 
take  accounts  In  pursuance  of  principles 
stated  by  court. — Smith  t.  Walker,  38  Cal. 
886,  388,  99  Am.  Dec.  415. 

4,  Court  eommbwioner  —  Appointed  sm 
rcf«ree. — Order  for  reference  appointing  W., 
court  commissioner,  as  referee.  Is  appoint- 
ment of  W.  as  referee  under  above  section, 
and  his  authority  is  derived  from  order  ap- 
pointing him  and  not  from  statute  defining 
duties  and  powers  of  court  commissioners. 
His  resignation  from  offlce  of  court  commis- 
sioner doea  not  in  any  degree  Impair  tils 
authority  to  make  valid  finding  upon  Issue 
referred  to  him. — Jackson  v.  Puget  Sound 
L.  Co.,  123  Cal.  97,  98,  101,  S&  Pac.  788. 

5.  CmtTt  htm  power  to  atnte  neeount  he- 
tween  pnrtleo  and  determine  all  questions  in 
ease.  If  they  choose  so  to  do.  Unquestlon- 
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ably  better  and  safer  practice  would  be, 
where  time  ot  court  la  limited,  to  refer  It 
to  aome  competisnt  peraon  to  atate  account, 
but  court  can  puraue  aucfa  courae  aa  It  may 
deem  advisable. — Hidden  v.  Jordan,  28  Cal. 
301,  308,  309:  Emery  v.  Haaon,  76  Cal.  222, 
226.  16  Pac.  894. 

8.  Duty  of  referee — la  to  act  upon  qnei- 
tloB*  committed  to  falm,  and  to  report  what- 
ever he  is  required  to  report  by  order  under 
which  he  acta.— Hihn  v.  Peck,  30  Cal.  280. 
285. 

7.  HearlnK  before  referee  —  Notice  to 
eonnael — Neceaalty  of. — Where  counsel  for 
the  defendant  were  in  court  when  the  order 
appointing  the  referee  waa  made  and  the 
directions  as  to  his  dutlea  fflven.  and  thua 
received  actual  notice  that  certain  teatl- 
mony  eaaentlal  to  the  final  deciaion  of  the 
caae  would  be  taken  at  some  time  by  such 
referee,  even  If  It  can  not  be  held  that  In 
Bueh  caae  the  parties  should  not  be  given 
notice  by  the  referee  of  the  time  and  place 
fixed  for  his  hearings,  and  although  there 
is  no  special  provision  in  the  code  requiring 
such  notice  to  be  given,  yet,  under  the  clr- 
eumatancea.  it  ia  clear  that,  if  it  be  true 
that  they  were  given  no  notice,  counsel  for 
the  defendant  had  sufflcient  warning  from 
their  actual  knowledge  of  the  appointment 
of  a  referee  for  the  purpose  stated  to  put 
them  on  their  guard,  so  that,  by  the  exer- 
cise of  a  little  diligence,  they  could  have 
ascertained  the  time  and  place  at  which 
testimony  was  to  be  taken  by  the  referee. — 
Doudell  T.  Shoo,  20  Cal.  App.  424.  129  Pac. 
478,  487. 

8.  Where  the  absence  of  the  defendant  or 
his  attorneys  at  the  hearing  before  a  ref- 
ei:ee  is  due  to  their  own  negligence,  they 
have  no  ground  upon  which  to  found  a  just 
complaint  against  the  Judgment  of  the 
court  because  of  their  alleged  absence  from 
said  hearings  or  Inveatigatlona.  (On  rehear- 
ing.)—Doudell  v.  Shoo,  20  Cal.  App.  424, 
129  Pac.  478,  490. 

0.  Order  of  court— Avreeineat  filed  with 
clerk  being  lacking — Effect  of. — An  order 
ijf  court,  and  agreement  filed  with  clerk 
ur  entered  in  minuiea  all  being  lacking,  at- 
tempted reference  Is  voluntary  withdrawal 
of  caae  from  Jurisdiction  of  court  by  which 
court  -loses  all  control  over  cauae.  and  haa 
no  authority  to  enter  judgment  upon  find- 
ings of  referee  except  by  conaent  of  party. 
— Healep  v.  City  of  San  Franclaco.  4  Cal. 
1.  4. 

10.  Order  of  reference  —  I*  grnerni  and 
not  Mpeclal  when  referee  ia  to  try  Issues 
and  report  his  findings  thereon.  Such  order 
does  not  require  referee  to  report  facts.— 
Hihn  v.  Peck,  30  Cal.  280.  28S. 

11.  Same — Power  of  court. — Under  the 
provisions  of  the  above  section  the  court 
is  authorized  to  appoint  a  referee  and  di- 
rect blm  to  try  any  and  all  laauea,  whether 
of  law  or  of  fact,  in  the  action  of  proceed- 
ing In  which  the  order  of  reference  Is  made, 
and  to  report  findings  and  Judgment  there-. 
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on,  thuB  luveatlns  the  referee  with  power 
to  make  a  definite  dispoaltion  of  the  laaues 
and  of  the  action,  subject,  of  course,  to 
the  power  of  the  court  to  reject  or  con- 
firm his  report;  this  plenary  power  ia  veated 
in  the  referee  from  the  presumption  enun- 
ciated in  the  above  section,  that  the  order 
of  reference  la  made  upon  the  agreement 
of  the  parties  to  the  action  or  proceeding. 
— Predenhall  v.  Schrader,  —  Cat  App.  — . 
188  Pac.  680. 

12.  Referee— —Can  exercise  all  powers  of 
Judge  In  relation  to  trial  of  cause  referred 
to  him.  For  purpose  of  trial  he  takes 
place  of  Judge,  and  not  only  possesses 
power,  but  upon  abandonment  of  cause  by 
plaintiff  before  its  submtaalon,  or  upon 
motion  of  defendant  when  plaintiff  falla  to 
prove  sultlcient  cause.  It  is  his  duty  to  grant 
nonsuit  and  report  his  Judgment  to  that 
effect.— Plant  v.  Fleming,  20  Cal.  92,  93. 

13.  Same— Judse  wro  hae  viec, — Where 
the  stipulation  .of  the  parties,  in  conform- 
ity with  which  an  order  of  reference  is 
made,  authorizes  that  officer  not  only  to 
take  the  evidence,  but  to  report  his  "find- 
ings of  fact  and  conclusions  of  law"  there- 
on, with  no  provision  either  In  the  stipula- 
tion or  the  order  for  a  review  by  the  court 
ot  hia  rulings  on  evidence  or  on  matters 
of  procedure,  the  reference  la  something 
more  than  the  ordinary  reference  to  a  maa- 
ter  in  a  suit  In  equity.  It  constitutes  the 
referee  a  Judge  pro  hac  vice,  with  power  as 
ample  for  the  conduct  of  the  trial  and  rul- 
ings on  all  questions  arising  therein, 
excepting  only  for  entry  of  judgment,  as  if 
the  cause  were  being  tried  by  the  court 
itself;  and  the  report  or  determination  of 
auch  an  ofilcer  ia  not  subject  to  be  aet  aalde 
by  the  court,  except  for  a  want  of  evidence 
to  sustain  his  findings  or  manifest  error 
In  his  conclusions  of  law. — United  States  v. 
United  Surety  Co.,  226  Fed.  98B. 

14.  A  reference,  by  consent  of  parties,  of 
an  entire  case  for  the  determination  of  all 
its  Issues,  though  not  strictly  a  submlaalon 
of  the  controversy  to  arbitration  —  a  pro- 
ceeding which  is  governed  by  special  rules 
— is  a  submiaaion  of  the  controversy  to  a 
tribunal  of  the  partiea'  own  aelection,  to  be 
governed  In  its  conduct  by  the  ordinary 
rules  applicable  to  the  admlnatratlon  of 
Juatlce  In  tribunals  eatabtlahed  by  law.  Ita 
findings.  like  those  of  an  independent  trib- 
unal, are  to  be  taken  aa  presumptively  cor- 
rect, subject,  indeed,  to  be  reviewed  under 
the  reservation  contained  In  the  consent 
and  order  of  the  court,  when  there  has  been 
manifest  error  in  the  consideration  given 
to  the  evidence,  or  In  the  application  of  the 
law,  but  not  otherwlae. — United  States  v. 
United  Surety  Co.,  226  Fed.  985. 

15.  Reference  to  not  ■  discontinuance  ot 
suit  aa  is  case  in  arbitration. — Gunter  v 
Sanchex.  1  Cal.  45,  48;  Draghicevich  v 
Vulleevlch.  76  Cal.  878,  380,  18  Pac.  406. 

in.  Slleuee  diwa  not  eonatltute  conarnt 
nor  waiver  of  right  to  trial  by  Jury.  Refei- 
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ence  which  would  amount  to  finding  of  Jury 
and  have  direct  effect  to  deprive  party  of 
right  of  trial  by  jury  can  not  be  ordered 
without  consent  of  party. — Smith  v.  Polack, 
3  Cal.  92,  94. 

17.  Stlpnlatlon  of  partlM  that  cbbm  1»c 
referred  to  referee  to  take  evidence  and 
report  judgment  Is  no  longer  binding  after 
referee  has  reported  judgment  in  favor  of 
plaintiff,  and  defendant  has  moved  for  new 
trial  and  motion  been  granted.  Power  con- 
ferred by  stipulation  expires  when  judgment 
was  reported,  and  when  new  tibial  was 
granted  parties  were  restored   to  power 


which  they  occupied  when  issues  were  orig- 
inally made.  Either  party  could  then  de- 
mand trial  by  Jury  or  object  to  reference. 
— Daverkosen  v.  Kelley,  43  Cal.  477,  478. 

18.  Snit  In  canity — ConMnt  of  party  Is 
not  necessary  to  reference  in  case  In  equity. 
— Smith  v.  Rowe,  4  Cal.  6,  7. 

19.  Unknown  Party — Ordering  rrferenve 

for  purpose  of  trying  of  issues  In  action  for 
partition  In  which  there  Is  party  whose 
name  is  unknown,  Is  error,  for  consent  of 
unknown  party  to  reference  can  not  be 
procured. — Hastings  v.  Cunningham,  3S  Cal. 
649,  E62. 


§639.  REFERENCE  ORDERED  ON  MOTION,  IN  WHAT  CASES.  When 
the  parties  do  not  consent,  the  court  may,  upon  the  application  of  either,  or  of 
its  own  motion,  direct  a  reference  in  the  following  cases: 

1.  When  the  trial  of  an  usne  of  fact  requires  the  rumination  of  a  long 

account  on  either  side ;  in  which  ease  the  referees  may  be  directed  to  hear  and 
decide  the  whole  issue,  op  report  upon  any  specific  question  of  fact  involved 
therein ; 

2.  When  the  taking  of  an  account  is  necessary  for  the  information  of  the 
court  before  judgment,  or  for  carrying  a  judgment  or  order  into  effect ; 

3.  When  a  question  of  fact,  other  than  upon  the  pleadings,  arises  upon  motion 
or  otherwise,  in  any  stage  of  the  action ; 

4.  When  it  is  necessary  for  the  information  of  the  court  in  a  special  proceed- 
ing. 

History:   Enacted  March  11,  1872,  re^actment  of  1 183  of  Practice 


Act 

BEFEBENCE  ORDEEED  ON  MOTION- 
IN  WHAT  CASES. 

1.  Collateral  matters  not  raised  by  pleadings. 

2.  Compulflory  poirer  of  eoart  —  How  con- 

fined. 

3.  Evidence  ia  not  neeeBBary  part  of  report 

4.  Examination  of  long  account. 

5.  Intention  of  section. 

6.  IsBoe  ariung  npon  pleadings — When  re- 

ferred. 

7.  Judgment — Entered  by  derk  on  report  of 

referee. 

8.  Same — May  be  reported  by  referee,  when. 

9.  Order  for  reference — Made  without  con- 

sent and  againat  objection. 

10.  Ordering  reference  in  divorce  action. 

11.  Preanmption  —  As  to  ground  on  which 

order  granted. 

12.  Reference  to  try  issues  of  fact  or  law — 

Power  of  court — Interlocutory  order. 

13.  Sufficiency  of  notice — Though  formerly  de- 

fective. 

14.  Suit  in  equity. 

15.  Taking  and  stating  aeconnt  of  guardian. 

16.  Whole  case  referred — Consent  neceeaary. 

1,    Collateral  lulteni  mot  ralaed  by  pleatf- 

iMSa  bein0  sent  to  referee  for  Information 
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of  court,  motion  for*  new  trial  is  not  neces- 
sary to  brlnff  action  of  referee  before  court 
for  review.  Report  of  referee  would  not  be 
binding:  upon  court  until  adopted  by  ft. — 
Harris  v.  San  Francisco  8.  R.  Co.,  41  Cal. 
393.  406. 

S.  Covpnlsory  power  of  cow*— How  con> 
■ned. — The  compulsory  power  of  court  over 
question  of  reference  is  confined  to  Issues 

Involving  examination  of  long  account;  and 
under  the  conetltutlon  this  section  can  not 
be  considered  to  Include  Issues  of  that  char- 
acter In  cases  where  parties  have  conetl- 
tutfonal  right, to  trial  by  Jury. — Williams 
V.  Benton,  24  Cal.  424,  426. 

3.  E:Tiaene«  Is  not  Dccessarr  part  of  re> 
port  of  referee  under  order  of  court  to  re- 
port Judgment  on  flllni:  of  report,  Judgment 
Is  to  be  entered  as  matter  of  course:  and 
only  mode  In  which  party  can  take  advan- 
tage of  It  Is  by  moving  to  set  aside  Judg- 
ment as  on  motion  for  new  trial. — Sloan  v. 
Smith,  3  Cal.  406,  407. 

4.  Elxamlnatlon  of  Iobk  accoont. — Motion 
for  appointment  of  referee  properly  denied. 
It  not  having  been  made  to  appear  that 
there  was  Issue  which  required  eicamlnatlon 
of  long  account,  and  also,  that  note  sued 
on  by  plaintiff  In  such  action  Implied  set- 
tlement between  plaintiff  and  defendant  up 
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to  that  time.— Clarkaon  v.  Hoyt,  4  Cal.  Un- 
r«p.  647,  19  Pac.  88S. 

5.  IntcDtlOB  of  uctloa  is  not  to  author- 
Ice  court  to  refer  all  Issues  involved  In 
action,  affainat  consent  of  parties,  merely 
because  one  of  them  Involves  examination 
of  lonff  account,  and  thla  fe  made  manifest 
by  contrasting  terms  of  above  section  with 
those  of  precedlns  section. — Williams  t. 
Benton,  Si  Cal.  424,  426. 

6.  Issue  arUiliic  apoii  pleadlnm  will  not 
be  referred  to  referee  except  when  trial 
of  issue  requires  examination  of  long  ac- 
count on  either  side. — Hastings  v,  Cunningr- 
ham,  35  Cal.  S49,  662. 

T>  JBdvneBt— ESvtered  hy  clerk  on  re- 
port of  referee. — Those  cases  in  which  an 
order  appolntlns  a  referee  may  be  regarded 
as  general  and  unlimited,  vesting  sucli  ref- 
eree with  power  to  try  the  whole  issue 
presented  as  to  the  accounts  between  the 
parties.  It  Is  the  plain  duty  of  the  referee 
to  make  and  file  flndlners  of  fact  and  con- 
clusions of  law;  upon  these  llndinffs  of 
fact  and  conclusions  of  law  a  Judgment 
will  follow  Immediately,  to  be  entered  by 
the  clerk,  and  the  decision  will  stand  as 
that  of  the  court,  subject  to  exception  and 
review,  the  same  as  If  the  action  hud  been 
tried  by  the  court. — Weaverlng  v,  Schneider, 
—  Cal.  App.  — ,  198  Pac.  418. 

As  to  entry  of  Jadsnent  by  clerk  OB  Ulmg 
of  fludlnKs  and  eoneliwloiis  by  referee,  aee. 

ante,  g  639. 

8.  Sam^— May  be  reported  by  referee, 
when. — Power  is  not  given  court  to  direct 
a  referee  to  report  judgment.  Whole  case 
may  be  sent  to  referee  tf  there  be  but  one 
issue  In  action  and  that  Issue  involves  ex- 
amination of  long  account.  If,  bowever. 
tbere  are  other  issues  in  case  not  Involving 
examination  of  long  account,  court  has  no 
compulsory  power  to  send  them  to  referee 
for  trial. — Williams  v.  Benton,  24  Cal.  424, 
425. 

0.  Order  for  reference— Made  without 
consent  and  against  objection  of  defendant 
in  ordinary  suit  at  law  for  recovery  of 
debt  is  cause  for  reversal  of  judgment. 
Constitution  provides  right  that  trial  by 
Jury  shall  remain  Inviolate.  Ground  of 
reference  that  trial  would  reciulre  examina- 
tion of  long  account  is  no  excuse;  for  if 
such  construction  could  be  maintained, 
right  to  trial  by  jury  could  he  entirely 
swept  away  by  legislative  enactment. — 
Grim  V.  Norrla,  19  Cal.  140.  142.  79  Am.  Dec. 
206:  Hcndy  Machine  Works  v.  Pacific  Cable 
C.  Co.,  99  Cal.  421,  423,  33  Pac.  1084. 

10.    Ordering  reference  In  divorce  action 

for  the  purpose  of  determining  division  of 
community  property  is  no  ground  for  delay- 
ing motion  for  a  new  trial  upon  Judgment 
previously  rendered.  Such  reference  was 
one  for  purpose  of  securing  Information 
necessary  for  carrying  Judgment  already 
ordered  into  effect,  and  not  for  taking  ac- 
count or  for  reporting  upon  any  subject 


necessary  to  enable  court  to  render  Judg- 
ment upon  Issues  In  cause. — Sharon  v. 
Sharon,  79  Cal.  638,  702,  22  Pac.  26,  131, 

11.  PrcsnmptloB — As  to  groand  on  wbleh 
order  granted, — Before  the  amendment  of 
the  above  section  In  1919,  where  a  motion 
was  made  and  granted,  the  court  may  pre- 
sume that  the  order  was  made  on  the  in- 
sufflclency  of  the  evidence  to  Justify  the 
verdict,  in  the  absence  of  any  other  cause 
appearing  in  the  record. — Daniels  v.  Mc- 
Guire,  —  Cal.  App.  — ,  198  Pac.  421,  follow- 
ing Cordon  V.  Roberts,  162  Cal.  606,  6DS, 
123  Pac.  283. 

12.  Reference  to  try  issues  of  fact  or 
law- Power  of  court— Interlocutory  order. 

— In  an  action  by  the  stockholders  of  a 
corporation  brought  for  the  purpose  of  hav- 
ing cancelled  certain  deeds  of  trust  and 
chattel  mortgages  and  certificates  of  stock 
Issued,  and  after  the  filing  of  an  amended 
complaint  certain  other  stockholders  in- 
tervene and  by  leave  of  the  court  filed  a 
complaint  In  Intervention  In  which  they 
adopted  the  amended  and  supplemental  com- 
plaint filed  by  the  original  plaintiffs  In 
the  action  aa  their  complaint  in  Interven- 
tion and  thereafter  on  motion  of  the  orig- 
inal plaintiffs  the  action  was  dismissed  so 
far  aa  they  were  concerned,  and  the  Issues 
between  the  Interveners  and  the  defendants 
were  ordered  to  be  tried  by  a  referee  to 
aacertaln  and  report  on  certain  things  enum- 
erated In  the  order  of  reference;  on  objec- 
tion on  appeal  from  Judgment  by  the  de- 
fendants that  the  court  was  without  Jurisdic- 
tion to  order  a  reference  because  It  ha<1 
not  previously  to  making  such  order  found 
that  the  Interveners  were  entitled  to  an 
accounting  as  prayed  for  In  the  amended 
and  supplemental  complaint,  and  had  not 
entered  an  Interlocutory  decree  adjudicat- 
ing that  fact.  Is  without  force  because  no 
such  statutory  provisions  requires  such  pre- 
liminary formality  in  a  proceeding  under 
the  above  section. — Fredenhall  v.  Sehrader. 
45  Cal.  App.  719,  188  Pac.  680,  following  doc- 
trine In  Gunter  v.  Sanchez,  1  Cal.  45,  48; 
Smith  V.  Rowe.  4  Cal.  6:  Grim  v.  Norrla,  19 
Cal.  140,  79, Am.  Dec.  206;  Williams  v.  Ben- 
ton, 24  Cal.  426:  Jones  v.  Gardener,  67  Cal. 
641;  Moore  v.  Calkins.  86  Cal,  177,  190,  24 
Pac.  729,  harmonizing  Pox  v.  Hall,  164 
Cal.  287,  128  Pac.  749,  by  explaining  the 
force  and  effect  of  the  language  of  that  de- 
cision and  showing  that  It  does  not  go  to 
tlie  extent  of  deciding  that  an  interlocutory 
order  Is  essential. 

18.  Sufllclency  of  notice  —  Tbough  for- 
merly drfrctlve. — Where  the  notice  of  In- 
tention to  move  for  a  new  trial  stated  that 
the  motion  would  be  made  upon  certain 
grounds  set  forth  "and  upon  the  records, 
papers,  and  filings  In  said  action,"  although 
formerly  defective  in  that  It  does  not  spe- 
clflcally  comply  with  the  letter  of  the  above 
statute.  It  did  In  substance  comply  with  the 

rule    and    was    therefore    sufficient.  Mc- 

Neely  v.  Hill,  —  Cal.  App.  — ,  193  pac.  427 
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14.  Salt  In  cqnltT. — Reference  may  be 
mRde  In  any  equity  suit  when  either  party 
alleges  facta  showing  examination  of  Ion? 
account  necessary.  Power  of  court  to  re- 
fer depends  upon  pleadings  on  one  side 
or  the  other.— Jones  v.  Gardner,  67  Cal. 
641.  643. 

15,  Takinc  and  statlnK  account  of  suar- 
diaa.~Court  having  power  to  take  and  state 
account  of  guardian  has  power  to  refer  to 


some  proper  person  to  state  It. — Trumpler 
T.  Cotton,  109  Cal.  260,  2G6,  41  Pac.  1033. 

16.  Wkolc  caaa  referred— Conaent  aeeea- 
■ary. — BSect  of  reference  to  state  account 
between  parties  being  reference  of  whole 
case  for  trial,  Is  not  authorized  without 
consent  of  parties. — ^Hendy  Machine  Works 
V.  Pacinc  Cable  Const  Co.,  99  Cal.  421,  423, 
83  Pac.  1084. 


§  640.  NXnOBEB  OF  REFEREES,  QUALIFICATIONS,  ETC.  [IN  EMI- 
NENT DOBKAIN.]  A  reference  may  be  ordered  to  the  person  or  persons,  not 
exceeding  three,  agreed  upon  by  the  parties.  If  the  parties  do  not  agree,  the 
court  or  judge  must  appoint  one  or  more  referees,  not  exceeding  three,  who 
reside  in  the  county  in  which  the  action  or  proceeding  is  triable,  and  against 
whom  there  is  no  legal  objection,  or  the  reference  may  be  made  to  a  court  com- 
missioner of  the  county  where  the  cause  is  pending;  provided,  that  in  any 
action  brought  under  title  seven  of  part  three  of  this  code,  if  the  plaintiff  is 
the  state,  a  county,  city  and  county,  or  any  incorporated  city  or  town,  or  a 
municipal  water  district,  the  referees  are  not  required  to  be  residents  of  the 
county  in  which  the  action  or  proceeding  is  triable.  Nothing  herein  contained 
shall  be  construed  as  repealing  any  law  of  this  state  giving  jurisdiction  to  the 
state  railroad  commission  to  ascertain  the  just  compensation  which  must  be 
paid  in  eminent  domain  proceedings. 

Hfitory:  Enacted  March  11,  1872,  re-enactment  of  1 184  Practice 
Act  with  clause  added;  amendment  approred  May  22,  1918,  Stats,  and 
Amdts.  1913,  p.  246.   In  effect  August  10,  1913. 


NUMBER  OF  REFEREES— QUALIFICA- 
TION. 

1.  Clerk    of    defendant  —  Being  appointed 

referee. 

2.  New  referees — May  be  appointed  in  place 

of  those  who  have  resigned. 

3.  Referees  need  not  be  sworn. 

1.  Clerk  of  dcfeadaat — ^Belus  appointed 
rcfone  la  not  ciroumetance  of  any  consid- 
erable evidence  of  fraud  In  view  of  the 
nature  of  duties  of  referee,  for  his  duties 
are  very  limited  and  plain,  and  bis  acts  sub- 
ject to  revision  of  court. — Adams  v.  Hack- 
ett.  7  CaL  187,  801. 


2,  New  refereo  May  be  appointed  In 
place  of  Iboae  wbo  kave  r««lKiieil,~Even 

where  referees  have  acted  and  reported.  If 
court  does  not  approve  their  report  It  may 
appoint  new  referees.  Parties  can  not, 
every  time  new  referee  la  appointed,  stay 
all  proceedings  by  appeal  from  such  order. 
—Fallon  T.  Brlttan,  84  Cal.  611,  614,  24  Pac. 
381. 

S.  RefOraea  seed  not  be  awom. — Imposi- 
tion of  oath  by  court  would  be  of  no  effect 
other  than  to  put  It  in  their  power  to  com- 
mit moral  perjury  without  belns  amenable 
to  law.— Sloan  v.  Smith,  S  Cal.  40S,  407. 


§  641.   EITHER  PARTT  MAY  OBJECT.   GROUNDS  OF  OBJECTION.  A 

party  may  object  to  the  appointment  of  any  person  as  referee,  on  one  or  more 
of  the  following  grounds : 

1.  A  want  of  any  of  the  qualificatioiu  prescribed  by  statute  to  render  a  per- 
son competent  as  a  juror; 

2.  Cknuangninity  or  affinity,  within  the  third  degree,  to  either  party,  or  to 
an  officer  of  a  corporation  which  is  a  party,  or  to  any  judge  of  the  court  in 
which  the  appointment  shall  be  made ; 

3.  Standing  in  the  relation  of  guardian  and  ward,  master  and  servant, 
employer  and  clerk,  or  principal  and  aerent,  to  either  jwrty;.  or  being  a  member 
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of  the  family  of  either  party;  or  a  partner  in  business  with  either  party;  or 
security  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  u  a  jnxw  or  been  a  witnees  on  any  trial  between  the  same 
parties  for  the  same  cause  of  action ; 

5.  Interest  on  the  part  of  such  person  in  the  event  of  the  action,  or  in  the 
main  question  involved  in  the  action ; 

6.  Having  formed  or  expressed  an  unqualified  opinion  or  belief  as  to  the 

merits  of  the  action ; 

7.  The  ezistenoe  of  a  state  of  mind  in  such  person  evincing  enmity  against  or 

bias  to  either  party. 

History:    Ehiacted  March  11,  1872,  re-enactment  of  {  186  of  Practice 
Act;  amendment  approred  March  3,  1897,  Stats,  and  Amdts.  1897,  p. 

60;  by  Code  Commission,  Act  March  S,  1901,  Stats,  and  Amdts.  1900-1, 
p.  146,  held  unconstitutional,  see  history,  $  5  ante;  March  20,  1907, 
Stats,  and  Amdts.  1907,  p.  714,  Kerr's  Stats,  and  Amdts.  1906-7» 
p.*  448. 

Am  to  eoBMMinibilir  w  aflnltr*  Me  Kerr's         Am  to  who  ave  competent  to  act  fmnru, 
Cyc.    CIt.    Code,    2d    ed.    H  1390-1S9S    and      see,  ante,  I  198  and  note, 
notes.  Am  to  wko  am  excMpt  froat  Jmt  imtr,  see. 

Am  to  dis«HalUlciittoM  of  tmMgm  to  alt  or      ante.  |  200  and  note, 
act  IB  matter,  see,  ante,  1 170  and  note.  Ae  to  wfeo  are  mot  e<ra»eteat  to  aet  aa 

Am  to  grmmim  of  ohaUcnse  mt  Jurors,  see,     jHtore,  see,  ante,  1 1,99  and  note, 
ante,  I  602  and  note. 

§  642.    OBJECTIONS,  HOW  BISPOSED  OF.   The  objections  taken  to  the 

appointment  of  any  person  as  referee  must  be  heard  and  disposed  of  by  the 

court.  AiBdavits  may  be  read  and  witnesses  examined  as  to  such  objections. 

History:    Enacted  March  11,  1872,  re-enactment  of  1186  Practice 
Act. 

Am  to  ohleetloa.  see,  ante,  I  C41. 

Am  to  who  mar  k«  referee,  see,  ante,  i  C41. 

§  643.  BEFEBEES  TO  REPORT  WITHIN  TWENTY  DAYS.  The  referees 
or  commissioner  must  report  their  findmgs  in  writing  to  the  court  within 
twenty  days  after  the  testimony  is  closed,  and  the  facts  found  and  conclusions 
of  law  must  be  separately  stated  therein. 

History:    Exacted  March  11,  1872,  founded  upon  (187  Practice 
Act. 

BEFBREES— REPORT  OF—WHEN  TO  BE      9.  Referee  shoold  report  in  writing— And  find 
MADE.  facts. 

1,  Bringing    in    and    filing    attached    or     jo.  Specific  facts  being  put  in  issue  by  plead- 

amended  report  improper.  ingg. 

2.  Case  being  submUted— Amended  pleadings     „  striking  out  finding  of  fact  by  referee. 

improper.  o  a  j 

8.  Controversy  relating  to  settlement  of  long-         «•    BrlaKlns   tm   mn4   aUmm  atlaefced  or 
standing  account — Procedure.  maanAr*  report  Is  beyond  power  of  referee. 

4.  Judge  sitting  as  referee-Distinct  from     ""^       ^^p^^'  "J^f  reviewed  with 

/•mirt  reference  to  orlgrtnal  report  alone. — Head- 

.    „      .  ley  V.  Reed,  2  Cal.  322,  325. 

5.  One  rule  for  guidance  of  all  referees.  _    „      .  _._      ^   ...  .    .       ^  ^  , 

"  .  2.    Cm«  octDK  •nbmltted — Amended  pl«ad- 

6.  Presumption  that  findings  were  waived—  improper.— Case  belns  submitted,  ref- 

Can  have  no  application.  ^^ee   has   no   power   to   allow   plaintiff  to 

7.  Provision  of  above  section   is  directory      introduce  amended  complaint,   nor  compel 

merely.  defendant   to  flic  amended  answer.  Issue 

8.  Referee  has  discretion  to  re-opcu  cause  for     being  made  up  and  submitted  to  referee,  lie 

additional  testimony.  must  pass  upon  th:it  issue  and  can  nut 

iss:! 
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change  It. — De  La  Rlva  T.  Barreyeaa.  2  Cat 
195,  1»T. 

S.  Confrt>T«r«y  relating  t»  ■cttlement  of 
lone-standing    aeeonnt  —  Procedure.  —  In 

those  cases  In  which  there  Is  a  controversy 
relating  to  settlement  of  long-standing  ac- 
count running  through  a  period  of  several 
years  and  consisting  of  uumerona  Items  on 
both  aides,  and  general  facts  only  being 
averred  in  complaint  and  answer,  record 
would  be  encumbered  with  mass  of  useless 
matter  if  referee  was  required  to  find  facts 
proved  In  respect  to  each  separate  item.  If 
particular  Items  were  improperly  allowed 
or  diBallowed.  aggrieved  party  has  his  rem- 
edy by  motion  for  new  trial,  which  will  be 
more  convenient  In  practice  than  a  detailed 
statement  by  referee  of  facts  proved  In  re- 
spect to  each  Item  of  a  long  account.  In 
such  case.  If  items  on  debit  side  are  In- 
telligibly stated  by  referee  so  that  on  face 
of  report  It  clearly  appears  how  Indebted- 
ness arose,  this  would  be  sufficient  com- 
pliance with  statute  In  this  class  of  cases. 
— Pratalongo  v.  X<arco,  47  Cal.  378,  382. 

4.  Jndge  sJttlnv  as  referee— Dlatlnet 
from  court  acting  as  such  within  its  own 
proper  sphere,  as  if  different  referee  had 
been  selected. — Lee  Sack  Sam  v.  Gray,  104 
Cal.  243,  248,  38  Pao.  86. 

B.    One  mie  for  guidance  of  all  referees 

is  fixed  by  code,  they  are  alike  and  without 
exceptions  subject  to  its  provisions. — ^Lee 
Sack  Sam  v.  Gray.  104  Cal.  243,  248.  S8  Pac 
85. 


8.  Presnmptlon  t  k  a  t  flndlnga  were 
waived — Can  have  no  application  to  report 
of  referee,  for  reason  that  no  provision  is 
made  for  waiver  in  such  cases,  and  in  very 
nature  of  case  should  not  be. — Lee  Sack 
Sam  V.  Gray.  104  Cal.  243,  247,  38  Pac.  85. 

7.  ProvlMlon  of  above  section  tM  directory 
merely,  and  failure  to  file  la  time  prescribed 
can  not  have  effect  of  invalidating  report  or 
Judgment  rendered  thereon. — Keller  t.  Sut- 
rlck.  22  Cal.  471,  478. 

8.  Referee  has  discretion  to  re-open 
•Biise  for  additional  tcstloMny. — The  referee 
has  discretion  to  open  case  after  It  has  been 
closed,  for  purpose  of  receiving  additional 
testimony.  Elxerclse  of  such  discretion,  ex- 
cept In  case  of  gross  abuse,  can  not  be  re- 
viewed on  appeal. — Marzlou  v.  Ploche,  10 
Cal.  645,  646. 

8.    Referee    sbonld    report    In  writing  

And  and  facta. — Referee  should  not  only 
report  in  writing,  but  should  find  facts 
upon  which  Judgment  of  court  is  thereafter 
to  be  pronounced.  By  no  other  means  can 
court  be  Informed  so  as  to  intelligently  act 
in  premises. — ^Lee  Sack  Sam  v.  Gray,  104 
Cal.  248,  247,  38  Pac.  86. 

Ilk  Siwcifle  faets  belB«  pat  in  Issue  hy 
picadlnss.  It  Is  the  duty  of  court  or  referee 
to  And  distinctly  as  to  these  facts.'— Prata- 
longo v.  Larco,  47  Cal.  878,  882. 

11.  Striking  oat  Hading  of  faet  by  ref- 
eree and  substituting  for  it  finding  by  court 
is  practice  not  to  be  commended. — Prata- 
longo V.  Larco,  47  Cal.  378,  383. 


§644.  EFFECT  OF  RBFEEEE'S  FINDING.  The  finding  of  the  referee  or 
commissioner  upon  the  whole  issue  must  stand  as  the  finding  of  the  court,  and 
upon  filing  of  the  finding  with  the  clerk  of  the  court,  judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action  had  been  tried  by  the  court. 

History:    Snacted  i/Laich  11,  1872. 

reported, 


REPEBEE'S  FINDING— EFFECT  OP. 

1.  Facts  only  being  found— Aetion  of  court 
necessaiy. 

2, 3.  Findings  of  referee — Take  place  of  find- 
ings of  eonrt. 
4,  5.  Same — Upon  collateral  matters. 

6.  Same — Upon  whole  issue. 

7.  Mandamus  to  compel  judge  to  enter  jndg- 

ment. 

8.  Objections  to  report  of  referee — Should 

be  filed  before  trial. 
9-  Beferee  acts  aa  substitute  for  jury. 

10.  Referee  to  try  issues  may  return  general 

verdict. 

11.  Beport  of  rr'eree — Has  same  legal  effect 

as  award  in  arbitration. 

12.  Stipulation  for  reference  to  try  all  issues 

— Judgment  upon. 

13.  Sufficient  upon  which  to  base  judgment 

being  contained  in  report. 

14.  Whole  issue  being  tried  by  referee — 

Judgment  follows. 


1983 


15.  Same — Findings  heed  not  be 
when. 

1.  Facts  only  being  foand— Action  of 
eonrt  necessary. — The  facts  only  being 
found,  whether'  by  report  of  referee  or  spe- 
cial verdict  of  jury,  direct  action  of  court 
must  be  invoked  before  Judgment  can  be 
entered.  Though  trial  In  such  cases  has 
ended,  Judgment  does  not  follow  aa  matter 
of  course;  and  time  within  which  notice  of 
motion  to  set  aside  report  or  verdict  must 
be  given  should  be  the  same  In  two  cases, 
and  date  from  filing  of  report  or  rendition 
of  verdict. — Peabody  v.  Phelps,  9  Cal.  213, 
224. 

3.  Findings  of  referee— Take  place  of 
■ndlags  of  court. — The  findings  and  deci- 
sion of  referee  take  place  of  findings  and 
decisions  of  court,  where  referee  tries  case 
and  reports  judgment,  a. id  such  papers  and 
no  others  constitute  Judgment-roll  when 
case  is  tried  by  referee  as  would  If  case 
were  tried  by  court. — Faulkner  v.  Hendy, 
103  Cal.  16,  21,  38  Pac.  1021. 


Digitized  by 


•  646 


BXCEPTIOn  TO  RBPORT  OF  RJEJPEREEi. 


IPt.  H, 


S.  Conparet  Harris  v.  San  Francisco  S. 
R.  Co..  41  Cal.  393,  406. 

4.  Same— Upon  eaIlNt«ral  inatten  ia  not 

flndins  of  fact  which  takes  place  of  special 
verdict.  Different  provisions  are  made 
where  Issue  Is  upon  whole  case,  and  where 
referee  reports  facts.  In  former  case  re- 
port stands  as  decision  of  court.  In  latter 
It  has  effect  of  special  verdict.  Necessary 
Inference  Is  that  In  other  cases  not  men- 
tioned, report  of  referee  has  neither  effect 
of  decision  of  court  nor  of  special  verdict. 
— Harris  v.  San  Francisco  S.  R.  Co.,  41  CaL 
393,  405. 

5.  Cvmpavet  Faulkner  T.  Hendr.  108 
Cal.  15,  21,  36  Pac.  1021. 

«.  Same— VpOB  whole  toanc  must  stand 
as  finding  of  court,  and  Judgment  may  be 
entered  thereon. — Faulkner  v.  Hendy,  108 
Cal.  16,  20,  36  Pac.  1021. 

7.  Mandamus  to  compel  Judce  to  enter 
Jadsment. — Damages  upon  dissolution  of  in- 
junction being  properly  ascertained  by  ref- 
erence under  direction  of  court,  mandamus 
was  proper  remedy  to  compel  Judge  to  enter 
Judgment  upon  such  report  of. referee,  he 
bavlng  refused  to  do  so  on  ground  that  he 
had  no  power  to  enter  same. — Russell  v. 
'  Elliott.  2  CaL  246,  24S. 

I  8.  Objeetlona  to  report  of  referee— 
'Sfeonld  he  filed  before  trial  court  so  as  to 
'enable  court  to  correct  error  If  any  existed. 
— Porter  v.  Barling,  2  Cal.  72,  73. 

Referee   acta    as  anbatltate   for  Jnry 

and  Judgment  is  rendered  upon  his  report 
same  as  upon  verdict  of  Jury. — Qunter  v, 
Sanchez,  1  Cal.  45,  48. 

10.  Referee  to  try  tasaes  may  return  gen- 
eral verdict  in  same  manner  as  Jury. — Hlhn 
V.  Peck,  30  Cal.  280,  28S. 

11.  Report  of  referee — Has  same  legal 
effect  ■■  award  In  arbitration. — The  report 

of  a  referee  has  the  same  legal  effect  as 
award  of  arbitrator. — Headley  v.  Reed,  2 
Cal.  82t,  325.  See  Tyson  v.  Wells,  2  Cal. 
122.  130. 


12,  Stipulation  for  reference  to  try  all 
iMsaeM— Judgment  upon. — Judgment  may  be 
entered  by  clerk  upon  report  of  referee 
in  action  where  party  stipulates  for  refer- 
ence, with  power  of  referee  to  determine  all 
issues  In  cause,  of  fact  as  well  as  law, 
and  further,  that  upon  flllng  of  referee's 
report  that  Judgment  should  be  entered  In 
accordance  therewith,  (Whether  entry  of 
Judgment  would  have  followed  as  a  matter 
of  course  without  such  stipulation  as  to 
Its  entry,  not  decided.) — Bowie  v.  Borland, 
68  Cal.  233,  234,  9  Pao.  79. 

IS,  Saadent  npoa  which  to  base  Judg- 
ment being  contained  In  report  of  referee. 
It  Is  duty  of  trial  court  to  enter  Judgment 
in  accordance  with  report  as  far  as  It  con- 
cerns matters  referred  to,  and  it  has  no 
right  to  sustain  any  objections  whatever. 
After  rendition  of  Judgment,  court  may 
award  new  trial,  and  set  aside  report  for 
any  reason  that  would  compel  court  of  com- 
petent Jurisdiction  to  set  aalde  award  of 
arbitrator  and  for  no  other. — Headley  v. 
Reed,  2  Cal.  322,  326,  326. 

14.  Whole  laane  trIcA  by  referee — Jndg- 
ment  follows. — In  those  cases  In  which  the 
whole  Issue  is  tried  by  referee.  Judgment 
follows  Immediately  as  conclusion  of  law 
upon  facta  found  and  In  such  case  decision 
of  referee  stands  as  decision  of  court,  and 
may  be  excepted  to  and  reviewed  In  same 
manner  as  If  action  had  been  tried  by 
court.  Entry  by  clerk  in  such  case  is  mat- 
ter of  course.  Parties  can  have  no  knowl- 
edge of  decision  of  referee  in  such  case, 
either  upon  facts  or  law,  until  It  Is  an- 
nounced In  form  of  Judgment  or  direction 
for  its  entry. — Peabody  v.  Phelps,  9  CaL 
213,  224,  226. 

15.  Same — Findings  need  not  be  reported 

by  referee  in  action  where  referee  is  to  try 
all  issues,  both  of  law  and  fact,  and  to 
report  Judgment  thereon.  Such  reference 
is  not  for  purpose  of  bringing  facts  which 
have  effect  of  special  verdict  under  above 
section, — Connor  v.  Horrls,  28  Cal.  447,  461. 


§  646.  HOW  EXCEPTED  TO,  ETC.  The  findings  of  the  referee  or  commis- 
sioner may  be  excepted  to  and  reviewed  in  like  manner  as  if  made  by  the  court. 
When  the  reference  is  to  report  the  facts,  the  finding  reported  has  the  effect  of 
a  special  verdict. 

History:    Enacted  March  11,  1872. 


EXCEPTION  TO  EEPOBT  OF  BEFEEEE. 
1.  Conclusions  of  law — Beported  by  referee — 
May  be  set  aside,  when. 

5.  Court — Can  interfere  and  set  aside  re- 

port, when. 

3.  Court  of  equity — Always  had  power. 

4.  Exceptions — Having  been  filed  to  report — 

Procedure. 

6,  Same — Must  be  taken  to  rulings  of  ref- 

eree. 

6.  Failing  to  dispose  of  issues  referred — 
Nec^aary  to  decision. 

IBM 


7.  Finding  of  fact  by  referee— Effect  of. 

8.  New  trial — May  be  granted,  and  report  of 
referee  be  set  aside,  when. 

9.  No  error  of  law  or  fact  appearing  on  face 
of  report— Effect  of. 

10.  Objection  to  report,  etc.,  of  referee — Must 
be  presented  in  trial  court. 

11.  Beport  of  referee — How  taken  advantage 

of. 

12.  Same — Should  state  facts  found  and  con- 
clusioQs  of  law. 
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13.  Same— Win  not  be  disturbed  unless  error 

appears  on  face. 

14.  Time  irithin  which  notiee  of  motion  must 

be  filed. 

15.  Trial  before  referee — How  conducted. 

16.  Same — Review  of  deeision  of  referee. 

I.  ConvlHHloiui  of  law— Reported  Ut  rc(- 
crcc—Mar  be  set  ulde  bjr  court  upon  mo- 
tion for  Judirnient  and  proper  Judgment  may 
be  directed  to  be  entered  upon  facts  found, 
where  error  of  referee  was  in  legal  conclu- 
sion drawn  from  facts  found.  Such  error 
does  not  affect  any  findlngrs  of  fact  and 
consequently  there  is  no  occasion  to  re- 
examine evidence  or  determine  facts  anew. 
— Calderwood  v.  Pyaer,  31  Cal.  833,  337. 

Z.  Court; — Can  laterfere  nsd  set  aKtde  re- 
port of  referee  on  same  ground  as  It  would 
proceed  to  set  aside  verdict  of  Jury;  so* 
court  of  chancery  will  set  aside  report  of 
referee  not  only  where  it  Is  affalsst  weight 
of  evidence,  but  where  facts  of  case  are 
various  and  intricate  and  matters  Involved 
are  In  doubt  or  obscurity. — McHenry  t. 
Moore,  6  Cal.  90,  9t. 

S.    C«Mirt  of  e«alt7-— Always  had  power, 

when  report  of  master  was  excepted  to 
on  account  of  incorrect  deductions  of  facts 
from  testimony.  In  Its  discretion,  either  to 
refer  case  baclt,  or  to  proceed  upon  testi- 
mony reported  and  find  facts  and  render 
decree  accordingly. — HoHenry  t.  Hoore,  & 
Cal.  90,  9S. 

4.  Bzccpttou — Having  been  filed  to  re- 
port —  Froccd«rc,< — Exceptions  having  been 
filed  to  report  of  referee  upon  facts,  and 
report  having  been  set  aside,  judge  may 
take  up  testimony  reported  by  referee,  find 
facts,  and  render  decree  In  cause.  There  is 
no  other  course  to  pursue — except  that 
court  should  either  order  re-reference,  or 
take  up  cause  Itself  upon  testimony  which 
had  been  taken  and  decided  upon  by  It^— 
McHenry  v,  Moore,  6  Cal.  90,  $2. 

5.  Satne — Must  be  taken  to  rnllnK*  of  ref- 
eree during  progress  of  trial  in  same  manner 
aa  they  are  taken  before  a  court;  and  then 
such  exceptions  must  be  embodied  In  the 
report  of  referee,  or  made  part  of  his  re- 
port by  being  properly  certified  by  him. 
"Where  report  of  referee  does  not  embody 
either  the  evidence  with  proper  exceptions 
to  show  that  he  erred  in  fact,  or  rule  of 
law  pointed  out  by  which  he  arrived  at  his 
conclusions,  court  to  whom  report  la  made 
haa  no  right  to  disturb  it,  and  must  hold 
It  valid  and  conclusive  between  parties. — 
Tyson  v.  Wells,  2  Cal.  122,  ISl. 

e.  Fallliig  to  dispose  of  Issaea  referred— 
IVeeesury  to  declsloa. — ^Falling  to  dispose  of 
lasue  referred  to  referee  which  was  necessary 
to  decision  of  case  leaves  no  basis  for  Judg- 
ment. Where  there  Is  failure  to  find  upon  a 
material  Issue,  decision  is  against  law  and 
may  be  reviewed  on  appeal  on  order  grant- 
ing or  refusing  new  trial. — Clark  v.  Hewitt, 
136  Cal.  77,  79,  18  Pac,  lOS. 
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7.  Plsding  of  fnet  by  referee— Effect  of, 

— Finding  of  facts  by  referee,  and  report 

thereof  to  court,  equivalent  to  a  special  ver- 
dict on  the  findings  of  fact  made  by  the 
court  upon  the  trial  of  a  cause  without  the 
Intervention  of  a  Jury.^ — ^Bernard  v.  Sloan, 
2  Cal.  App.  737,  84  Pac.  232,  237. 

8.  New  trial — Hay  be  granted,  attd  re- 
port of  referee  be  set  snide  upon  ground 
of  Insutflclency  of  evidence  to  justify  de- 
cision. Court  has  same  power  in  casea  tried 
by  referee  as  in  cases  tried  by  court  Itself, 
or  by  Jury.  Each  case  is  placed  upon  same 
footing,  and  grounds  upon  which  new  trial 
may  be  granted  are  same  In  all  cases,  Irre- 
spective of  manner  In  which  case  was 
originally  tried. — Cappe  t.  Brlzzolara,  19 
Cal.  607,  608. 

Ik  No  error  of  law  or  fact  appearing 
npon  face  of  report— Bffect  ^t. — ^No  error  of 
law  or  fact  appearing  upon  face  of  report; 
of  referee  In  suit  In  equity,  and  no  showing 
of  any  exceptions  taken  before  referee  to 
point  out  any  errors,  if  such  exist,  or  to 
show  that  his  decision  was  objected  to, 
trial  court  has  no  right  to  set  aside  report 
or  grant  a  new  trial. — Grayson  v.  Oulld,  4 
Cal.   122,   124,  125. 

10.  Objection  to  report,  etc.,  of  referee— 
Must  be  presented  In  trial  court. — Objec- 
tions that  the  report,  findings  and  conclu- 
sions of  the  referee  are  not  sustained  by 
the  evidence,  and  that  the  report  goes  be- 
yond the  scope  of  the  order  of  reference, 
should  be  presented  to  the  trial  court,  and 
where  not  so  urged,  they  can  not  be  pre- 
sented for  the  flrst  time  on  appeal. — Clark, 
Wise  &  Co.  V.  Hauschlldt,  2S  Cal.  App.  47, 
161  Pac  149. 

11.  Referee^i  report— How  taken  advan- 
tage of. — ^Report  of  referee  should  be  taken 
advantage  of  In  flling  written  objections  to 

entry  of  Judgment  thereon,  or  by  motion  for 
new  trial  setting  forth  grounds  of  alleged 
errors. — Porter  v.   Barling,   2   Cal.   72.  73. 

13.  Same— Shoald  state  facts  fonnd  aad 

eonclnslons  of  law.  like  findings  of  court. 
Without  this,  party  would  be  remediless 
and  his  rights  concluded  In  many  cases  by 
arbitrary  decision  of  referee. — Lambert  v. 
Smith,  3  Cal.  408,  409,  410. 

13.  Same— Win  mot  be  disturbed  anieas 
error  appears  on  face. — The  report  of  a  ref- 
eree win  not  be  disturbed  by  court  unless 
error  complained  of.  whether  It  be  of  law 

or  fact,  appears  on  face  of  award  Tyson 

V.  Wells,  2  Cal.  122,  131. 

14.  Time  within  wbleh  notice  of  motion 
must  be  flied  to  set  aside  report  of  referee, 
and  statement  to  be  prepared  for  that  pur- 
pose, depends  upon  character  of  refer- 
ence, whether  it  be  special,  to  report  facts, 
or  general,  to  report  upon  whole  Issue.  Iri 
former  case  report  has  effect  of  special  ver- 
dict; in  latter  it  sUnds  as  decision  of 
court,  and  Judgment  may  be  entered  nn  and 
decision  be  excepted  to  and  reviewed  In 
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like  manner  bm  it  action  had  been  tried  by 
court. — Peabodr  T.  PhelpB,  9  Cal.  213,  284. 

18.  Trial  before  referee— How  eondneted. 
— Trial  before  referee  should  be  conducted 
in  same  manner  as  thougrh  It  was  had  be- 
fore court,  and  evidence  must  be  embodied 
In  a  bill  of  exceptions  and  certified  by  ref- 
eree. In  case  order  of  reference  falls  to 
direct  return  of  evidence  to  court,  party 
objecting  to  report  must  see  that  such  tes- 
timony as  he  relies  on  Is  properly  certified 
to.— Goodrich  T.  Mayer,  6  Cal,  430.  481 ; 
Phelps  T.  Feabody,  7  Cal.  SO.  52,  S3. 


16.    Same— Review  of  decision  of  referee 

upon  question  of  fact  Is  subject  to  same 
rules  as  action  of  Jury  In  special  verdict, 
or  of  a  court  upon  flndine:  of  facts.  The 
weigrht  of  evidence,  the  resolution  of  any 
conflict  in  the  evidence,  the  credibility  of 
the  witnesses,  the  character  of  the  testi- 
mony, are  matters  upon  which  he  Is  re- 
quired to  exercise  his  judgment,  and 
wherein  hla  Judsment  will  be  accepted  by 
the  court  as  correct,  unless  clearly  shown  to 
be  erroneous. — Bernard  v.  Sloan,  2  Cal.  App. 
TS7.  84  Pac  288.  237. 


CHAPTEB  VIL 

FBOYISIONS  BEntiATING  TO  TRIALS  IN  GENEBAL, 

Article  1.   Exceptions,  SS  646-653. 
n.   Nsw  Tbuub,  9S6&6-663a. 


ARTICLE  L 
EXCEPTIONS. 


1651. 
I6S2. 


S&S3. 


Exceptions  aftar  pndgroeDt,  etc. 

When  exception  in  refused,  applica- 
tion to  supreme  court  to  prove  the 
same,  etc. 

Proceedings  where  judge  eeases  to 
hold  office. 


i  646.  Exceptions  may  Iw  taken.  Time  wlien 
taken,  etc 

8  647.    What  deemed  excepted  to. 

S  648.    Exception,  form  of, 

§  649.  Bill  of  exceptions.  When  to  be  pre- 
sented, etc. 

i  650.  Exceptions  not  presented  at  time  of 
ruling.  Notice  to  adverse  party. 
[Draft  of  propoeed  bill;  amend- 
ments.]    How  settled,  etc. 

§  646.   EXCEPTIONS  HAY  BE  TAKEN.  TIME  WHEN  TAKEN,  ETC.  An 

exception  is  an  objection  upon  a  matter  of  law  to  a  decision  made,  either 
before  or  after  judgment,  by  a  court,  tribunal,  judge,  or  other  judicial  officer, 
in  an  action  or  proceeding.  The  exception  must  be  taken  at  the  time  the  deci- 
sion is  made,  except  as  provided  in  section  six  hundred  and  forty-seven. 

Htttory    Enacted  March  11,  1872,  founded  on  S  188  Practice  Act; 

amendment  apprbTed  March  24,  1874.  Code  Amdta.  1878-4,  p.  318; 

April  3,  1876,  Code  Amdto.  1875-6,  p.  91. 

16.  Delay  as  affecting  right  to  sue. 

17.  Delirery  of  sealed  verdict  to  coroner. 

18.  Failure  to  object — That  there  was  no 
proof  of  genuineness  of  indorsement 
of  inatrnment. 

19.  Failure  to  permit  amendment  of  com- 
plaint. 

0,21.  Instructions — Not  excepted  to  at  time. 

22.  Same — Error  in  giving  contradictory 
instmctionB. 

23.  Same — Further  inBtructiona — Error  of 
law. 

24.  Objection — That  complaint  does  not 
state  facts  sufficient  to  eonatitote 
cause  of  action. 

25.  Same — To  eosts  allowed. 


EXCEPTION— WHEN  TO  BE  TAKEN. 

1.  Construed— Essential  part  of  definition 
of  exceptions. 

2-8.  Admission  or  rejection  of  ewdenco— 
In  general. 
9.  Same  —  Failure  of  court  to  pass  on 
question  of  admissibility  of  evidence. 

10.  Same — Objection  to  competency  of  ex-  g 

pert  witness. 

11.  Same— Objection  on  ground  of  vari- 

ance. 

12.  Same — Time  of  taking. 

13.  Same— Trial  by  person  not  a  lawyer. 

14.  Allowance  or  settlement  of  bill  of  ex- 

ceptions. 

15.  Capacity  to  sue. 
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26,  27.  Same — To  evidecce — As  to  waiver, 

28.  Same — Same — Theory  of  case. 

29.  Same — To  method  of  piocedate. 

30.  Same — To  order  striking  out  statement 

on  motion  for  new  triaL 

31.  Same — To  special  verdict. 

32.  Order  striking  bill  of  costs  from  flies. 

33.  Befusal  to  hear  evidence. 

34.  Bight  of  appellants  to  ask  for  revoca- 

tion of  probate  of  wilL 
86, 36,  Buling  granting  motion  for  nonsuit. 

37.  Buling  on  allowance  or  exclusion  of 

ballots — In  election  contest. 

38.  Buling  sustaining  objection  to  appli- 

cation to  file  complaint  in  intervene 
tion. 

39.  Sufficiency  of  pleading  to  raise  issne. 

40.  Time  of  making. 

41.  Where  no  exceptions  were  taken. 

Am  to  th*  newMlty  of  an  exeertlon  to  mm 
•rder  ntmmlng  to  atrlke  oat  a  vtoadlaSt 
see,  post.  S647,  and  note. 

1.  CoDKlracd— EMentlal  part  of  deflnl- 
tloa  of  exception  la  that  It  muat  be  taken 
upon  fact  or  facts  not  denied. — In  matter 
of  Bowen,  34  Cal.  682,  68S. 

X.  AdinlaaloB  or  raleetlon  of  evldenee  ■ 
la  scBcral.1 — ^The  admission  or  rejection  of 
evidence  made  durinff  course  of  trial  must 
be  excepted  to  at  time  It  is  made  in  order 
to  be  made  available  on  motion  for  new 
trial  or  appeal. — Turner  v,  Tuolumne  Co. 
W,  Co.,  25  Cal.  397,  404;  Keeran  v.  Grlfflth, 

34  Cal.  680;  Russell  v.  Dennlson,  45  Cal. 
337,  338;  Lucas  v.  Richardson.  68  Cal.  618, 
620,  10  Pac.  183;  McGuire  v.  Drew.  83  Cal. 
225,  233,  23  Pac.  312;  Dlckerson  v.  Dicker- 
son,  108  Cal.  351,  352,  41  Pac.  475. 

A«  to  exceptions  to  excla*lon  of  evidence, 

see  note  12  L.  R.  A.  654, 

3.  Where  no  objection  to  evidence  is 
made  on  ^ound  that  answer  admitted  de- 
livery of  mortgage  an  objection  on  such 
srround  la  waived. — Le  Mesnager  v.  Hamil- 
ton. 101  Cal.  ES2,  BS9,  40  Am.  8t  Rep.  81. 

35  Pac.  10S4. 

4.  Objection  that  evidence  of  expert  was 
not  adapted  to  facts  which  had  been  shown 
In  case  and  was  not  based  on  hypothesis 
consistent  with  those  facts,  can  not  be 
urged  on  appeal  where  no  objection  was 
taken  on  such  ground  at  trial. — Healy  v. 
Vlsalia  &  T.  R.  Co.,  101  CaL  686,  591,  86 
Pac.  125. 

5.  Where  no  exceptions  were  taken  to 
questions  asked  by  court  of  witnesses,  pro- 
priety of  such  questions  will  not  be  con- 
sidered on  appeal. — Woods  T.  Jensen,  130 
Cal.  'zoo,  206.  62  Pac.  473. 

6.  Admissibility  of  evidence  can  not  be 
considered  on  appeal  where  no  objection 
was  taken  to  its  Introduction. — Estate 
Arnold,  147  Cal.  683,  83  Pac.  252.  264;  Es- 
tate of  Doyle,  78  Cal.  664,  668,  15  Pac.  125. 
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7.  The  fact  that  the  trial  was  con- 
ducted by  a  person  not  versed  In  law  may 

serve  to  account  for  the  failure  to  take  ex- 
ceptions to  adverse  rulings  but  can  alCord 
the  appellate  court  no  ground  for  disre^ 
garding  the  want  of  such  exceptions  where 
necessary. — Randall  v.  Freed,  154  Cal.  299, 
301,  97  Pac.  669. 

8.  Where  points  are  urged  on  appeal 
which  concern  the  admission  of  evidence,  it 
is  a  simple  and  complete  answer  thereto 
that  no  objection  havlnff  been  made  at  the 
trial  to  the  admission  of  such  evidence, 
the  appellant  can  not  be  heard  to  complain 
on  appeal. — Crackel  v.  Crackel,  17  Cal.  App. 
603,  121  Pac.  295.  See  Roper  v.  UcFadden, 
48  Cal.  346;  Bullard  v.  Stone,  67  Cal.  477, 
8  Pac.  17;  Burnett  v.  Lyford,  93  Cal.  114. 
117,  28  Pac.  855:  Durkee  v.  Chino  L.  &  W. 
Co.,  151  Cal.  571,  91  Pac.  393;  Randall  v. 
Freed,  154  Cal.  299,  97  Pac.  669;  Cotton 
Seed  on  Co.  v.  Bank  of  Stroud,  12  Okla.  179, 
70  Pac.  206. 

9.  Sane— Failure  of  eoart  to  pass  on 
anestloa  of  admlsalbUtty  of  evidence  which 
was  taken  subject  to  subsequent  ruling  as 

to  such  admissibility  need  not  be  excepted 
to,  as  no  decision  was  made. — Raymond  v. 
Olover,  122  Cal.  471,  476,  55  Pac.  398. 

10.  Same— Objection  to  competency  of 
expert  witness  who  estimates  value  of  fruit 
In  boxes  can  not  be  made  for  first  time  on 
appeal. — Brumley  v.  Flint,  87  Cal.  471,  474. 
25  Pac.  683;  Ah  Tong  v.  Earle  Fruit  Co.,  112 
Cal.  679,  681,  45  Pac.  7. 

11.  Same — Objection  on  groand  of  vari- 
ance between  evidence  and  complaint  is 
waived  if  not  taken  at  time,  and  can  not 

be  considered  on  appeal. — Bode  v.  Lee,  102 
Cal.  583.  687,  36  Pac  936;  Stockton  C.  H.  & 
A.  Works  v.  Glens  Falls  Ins.  Co.,  121  Cal. 
167,  173,  53  Pac.  565;  Barret  v.  Lake 
View  L.  Co.,  122  Cal.  129,  132.  64  Pac.  594; 
Cushing  V.  Plres,  124  Cal.  663,  865,  57  Pac. 
572.  See  Dikeman  v.  Norrle,  36  Cal.  94. 
103;  Bell  v.  Knowles.  45  Cal.  193.  194: 
Hutchlngs  v.  Castle,  48  Cal.  152;  Henry  v. 
Southern  Pac.  R.  Co.,  50  Cal.  176,  181;  Scott 
V.  Sierra  L.  Co.,  67  Cal.  71.  75,  7  Pac.  181; 
Estate  of  Doyle,  73  Cal.  564,  668,  16  Pac. 
125;  Knox  v.  HIgby,  76  Cal.  264,  268,  IS 
Pac.  381;  Everadon  v.  Mayhew,  86  Cal.  1,  8; 
21  Pac.  431,  24  Pac.  382;  Tuftree  v.  Polhemus, 
108  Cal.  870.  676.  41  Pac.  806;  Swamp  Land 
DIat.  V.  Glide,  112  Cal.  85,  89,  44  Pac.  451. 

12.  Same — Time  (or  taking. — Under  the 
provisions  of  thto  section,  eicceptlons  to  all 
rulings  of  the  court,  except  those  which, 
under  the  provisions  of  section  647.  post, 
are  deemed  excepted  to,  must  be  taken  at 
the  time  the  ruling  or  decision  Is  made, 
and  if  not  so  taken  can  not  be  reviewed  on 
appeal. — Randall  v.  Freed,  154  Cal.  301,  97 
Pac.  669. 

Aa  to  time  of  taklns  abjectloa  or  exeep. 
tloa,  see  par.  40.  this  note. 

13.  Same — Trial  by  pcraea  aat  a  lawyer. 

— The  fact  that  the  trial  was  conducted  by 
a  person  not  versed  In  the  law  Is  not  ground 
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sufTlclent  to  excuse  the  taking  of  exceptlotu 
to  decisions  complained  of,  as  herein  pre- 
scribed, at  the  time  such  decisions  are 
made,  or  to  Justify  the  supreme  court  In 
disresardlner  the  failure  to  take  such  excep- 
tions.—Randall  V.  Freed,  151  Cal.  801,  97 
Pac.  669. 

14.  Allowance  or  ■ettlement  of  bill  of 
exccp<lona  will  not  be  considered  on  appeal 
where  no  exceptions  were  taken  In  court 
below. — estate  of  Dougherty,  1S»  Cal.  14, 

16,  72  Pac.  367. 

IB.  CayndtT  t*  ■■«.  —  Objection  that 
plaintiff  was  partnership  and  Incapacitated 
to  sue,  can  not  be  made  for  first  time  on 
appeal.— Phillips  V.  Ooldtree,  74  Cal.  161, 
155,  13  Pac.  313;  Cook  V.  Fowler.  101  Cal. 
89,  35  Pac.  431. 

16.  Delay    aa    affectlnc   rlcbt    to  aae* — 

Objection  that  action  can  not  be  maintained 
by  reason  of  plalntlfTs  delay  can  not  be 
made  for  first  time  In  appellate  court,  but 
must  be  presented  In  court  below, — L^rktn 
V.  Mullen,  128  Cal.  449,  464,  60  Pac.  1091, 

17.  Ocllverr  of  sealed  verdict  to  eoronex 
Instead  of  clerk,  failure  to  take  exception 
to  amounts  to  acquleacenee  therein. — ^Palxe 
V.  O'Neal,  12  Cat  <SS.  493. 

18.  Fallarc  to  object— That  there  waa  m 
proof  of  seaolaeaeaa  of  Indoracmeat  of  Im- 
■tnwieBt  at  time  instrument  was  offered  in 
evidence  waived  such  objection. — Shaln  t. 
Sullivan.  106  Cal.  208,  211,  $9  Pac.  «06. 

18.  Failure  to  permit  •meodroeat  of  coai- 
plalnt  can  not  be  considered  for  first  time 
on  appeal  where  nothing  appears  on  rec- 
ord to  show  an  abuse  of  discretion.  If 
plaintiff  desired  to  amend,  she  should  have 
applied  to  court  below,  and.  If  refused,  ex- 
ception should  have  been  taken. — Durrell 
v.  Dooner,  119  Cal.  411,  413.  &1  Pac.  628. 
See  Buckley  v.  Howe,  86  CaL  B96,  606,  26 
Pac.  132. 

aik  iBatrwtlOB— Ifot  exceed  to  ut  tlaae. 

can  not  be  considered  on  motion  for  new 
trial  or  on  appeal. — Sharp  v.  Hoffman,  79 
Cal.  404,  408,  21  Pac.  846;  Lynn  v.  Southern 
Pac.  Co.,  103  Cal.  78,  36  Pac.  1018,  24  L.  R.  A. 
710;  Mergulre  v.  O'Donnel!.  103  Cal.  50. 
52.  36  Pac.  1038;  Anderson  v.  Hlnshaw.  110 
Cal.  682.  686,  43  Pac.  389;  L«ver  v.  Hoatllng, 
116  Cal.  613,  616,  47  Pac.  693;  Bryant  v. 
Broadwell,  140  Cal.  490,  49B,  74  Pac.  3S: 
Story  V.  Nldiffer,  146  CaL  649,  662,  80  Pac. 
692. 

21.  Law  In  determining  merits  la  fixed 
by  such  Instructions. — Lynn  v.  Southern  Pac. 
Co..  103  Cal.  7,  8.  24  Ih  R.  A.  710,' 36  Pac. 
1018. 

SX.  Same— Error  lo  stvlag  cootradletory 

InMtraetioiis  can  not  be  considered  unless 
It  has  been  excepted  to  when  ruling  was 
made. — Sierra  Union  W.  &  M.  Co.  v.  Baker. 
70  Cal.  672,  681,  8  Pac.  306,  11  Pac.  654. 

23.  Same— Farther  InstmetloiiK  —  Error 
of  law. — Further  Instructions  given  by  court 
to  Jury  If  erroneous  constituted  error  of  law 
occurring  at  trial  and  should  have  been  ex- 


cepted to. — Bouthern  Pac  R  C£  t.  Bu- 
perior  Court.  106  Cal.  84.  88,  88  Pao.  617. 

34.  Ob|cetloii-^rbat  cowplalot  dOM  mt 
■tate  facta  B«flelcat  to  coaatltota  «mc  of 

action  can  be  considered  for  first  time  on 
appeal.— Holly  v.  Helskell,  112  CaL  174,  176. 
44  Pac.  466. 

Aa  to  wafver  to  objecttoa  to  mmmw9X,  see, 

ante,  |  444  and  note. 

Aa  to  waiver  of  objeetln  to  eoDvlalati 

see,  ante.  {  434  and  note. 

as,  Saate— To  eoata  allowed  can  not  ba 

considered  on  appeal  where  no  objection 
was  made  either  before  or  after  Judgment. 
— ^People  V.  County  of  Harln,  103  CaL  223. 
282,  26  U  R.  A.  669,  87  Fac  203. 

Stf.    Objections  to  evidence— Aa  to  waiver. 

— Where  evidence  offered  la  admitted  over 
objection  and  exception,  the  subsequent  In- 
troduction of  evidence  In  rebuttal  does  not 
constitute  a  waiver  of  such  objection. — Es- 
tate of  Boyes,  151  Cal.  149,  90  Pac.  454. 

27.  Where  evidence  offered  for  a  specific 
purpose 'Is  admitted  over  objection  and  ex- 
ception, the  fact  that  It  Is  admissible  In 
part  for  another  purpose  does  not  cooatitute 
a  waiver  of  the  objection  made. — Estate  of 
Boyes,  161  Cal.  149,  90  Pac.  464. 

28.  Sane— Same — ^Theory  of  eaae. — Where 
the  case  was  tried  on  the  theory  that  the 
evidence  was  admissible,  and  was  offered 

and  received  without  objection,  an  objec- 
tion thereto  can  not  be  raised  by  the  losing 
party  for  the  first  time  on  appeal. — Carg- 
nani  v.  Cargnanl,  16  Cal.  App.  101.  116  Pac. 

306. 

20.  Same— To  method  of  proeednre  where 
complaint  gave  court  of  equity  Jurisdiction, 
can  not  be  raised  for  first  lime  on  appeal. 
— Broadway  Ins.  Co.  v.  Wolters,  128  CaL 
162,  169,  60  Pac.  766.  See  Wood  v.  Curry,  49 
Cal.  359,  S62;  Thompson  v.  lAughlln,  91  Cal. 
813,  27  Pac.  762. 

SO.  Same— To  order  atrUduK  ont  atate- 

meot  on  motion  for  new  trial  Is  not  cov- 
ered by  definition  of  exception. — Quivey  v. 
Gambert,  32  Cal.  304,  307. 

31.  Same — ^To  special  verdict. — Objections 

to  the  uncertainty  of  the  verdict  In  response 
*to  special  Issues  should  be  made,  and  reme- 
died if  tenable,  at  the  time  the  answers 
are  returned  Into  court,  and  upon  failure 
to  do  so  the  defeated  party  can  not  com- 
plain on  appeal. — Shaw  v.  Shaw,  160  CaL 
740,  117  Pac.  1048. 

32.  Order  atrUcing  bill  of  coats  from 
Uea  made  after  Judgment  can  not  be  re- 
viewed unless  order  was  excepted  to.— 
Brown  v.  Delavau,  63  Cal.  303,  304. 

33.  Refusal  to  hear  cvldeaee. — In  action 
to  foreclose  lien  of  street  assessment.  If 
court  refuse  to  hear  any  evidence  in 'sup- 
port of  defense  that  work  contracted  for 
has  not  been  done  or  that  spcciflcutlons 
have  been  disregarded,  or  disregards  such 
evidence  in  Its  decision,  exceptions  must 
be  taken  to  its  rulings  in  order  to  have 
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aame  conslderea  on  motion  for  new  trial. 
— Santa  Cruz  R.  P.  Co.  T.  Bowie.  104  CaL 

28e,  287.  37  Pac.  9S4. 

34.  RIsht  of  appellaiita  tm  aak  for  r«- 
vocatloB  of  pxobatc  of  will  can  not  be  con- 
sidered on  appeal  where  no  exception  waa 
taken  to  action  of  court  In  hearing  their 
petition  and  rendering  Judgment  thereon. 
— estate  of  Robinson,  106  Cal.  493.  496,  39 
Pac.  862. 

SS.    Rnllns  GraatinK  ntotion  for  Boaaait 

presents  question  of  law  which  must  be  ex- 
cepted to  and  apeclfled  as  error,  occurring 
at  trial,  in  order  to  be  considered  on  ap- 
peal.— Schroeder  v.  Schmidt,  74  Cal.  469, 
460.  16  Pao.  24S:  Plashner  Waldron,  8* 
Cal.  211,  212,  24  Pao.  1063:  Warner  t.  Dar- 
row,  91  Cal.  809,  311,  27  Pac.  787;  Malone  T. 
Beardsley.  92  Cat.  iSO,  ISl,  28  Pac.  818; 
Craig  V.  Hesperia  L.  ft  W.  Co.,  107  Cal.  676, 
40  Pac.  1057;  Hanna  V.  De  Garmo,  140  Cal. 
172,  174,  73  Pac.  830;  Estate  of  Kasson,  141 
Cal.  33.  36,  74  Pac,  48«.  See  Cravens  v. 
Dewey.  13  Cal.  40.  42. 

36.  It  can  not  b©  reviewed  on  ground 
that  evidence  is  insufficient  to  sustain  de- 
cision.— Schroeder  v.  Schmidt.  74  Cal.  459. 
460,  16  Pac.  248:  Ualone  v.  Beardsley,  92 
Cal.  150.  161,  28  Pac.  218. 

37.  Rnllag  oa  allowance  or  ezclv»l«n  of 
iMllatiK— !■  clectloB  coatcat  will  not  be  con- 
sidered on  appeal  In  absence  of  exceptions. 
—Lay  V.'  ParaonB,  104  Cal.  661,  668,  88  Pac. 
447. 

S8.  RallBS  ■OBtalBlaK  obJcetiM  to  appil- 
eatlOB  te  Sle  c*mptalBt  ■■  iatcrvcBtloa  can 


not  be  considered  where  no  excqitlon  was 
taken  by  interveners. — Grand  Grove  U.  A.  O. 
of  D.  of  C.  V.  Ducheln.  106  Cal.  218, 
88  Pao.  847. 

89.  Saacleaey  of  pleaAav  to  raise  iaane. 
— Where  parties  to  an  action  have  proceeded 
to  trial  on  pleading  without  objection  to  its 
sufllciency  to  raise  particular  Issue,  and  evi- 
dence has  been  received  aa  to  facts  and  la- 
sue  found  upon,  party  whose  duty  it  was 
to  object  will  not  be  heard  to  say  on  appeal 
that  finding  Is  not  within  issue. — Illinois 
T.  &  S.  Bank  v.  Pacific  R.  Co..  115  Cal.  285. 
297,  47  Pac.  60.  See  King  v.  Davis,  84  Cal. 
100;  Horton  V.  Domtnguez;  68  Cal.  642,  645, 
10  Pac.  186;  Moore  v.  Campbell,  72  Cal.  2S1. 
268,  13  Pac.  689;  Sukeforth  v.  Lord,  87  Cal. 
399,  25  Pac.  497;  Sprigg  v.  Barber.  122  Cal. 
673.  579,  55  Pac.  419;  Gushing  v.  Fires,  124 
Cal.  663,  666,  5?  Pac.  572;  Casey  v.  I^ggett, 
186  Cal.  664.  678,  68  Pac.  264. 

40.  Tine  of  auiklav* — Exception  to  in- 
structions of  court  not  taken  until  after 
return  of  Jury  I's  too  late,  and  must  be  dis- 
regarded.— Garoutte  v.  Wllliamaon,  108  Cal. 
136,  141,  41  Pac  36,  36,  413.  See  Collier  v. 
Corbett,  16  Cal.  183;  Mallett  v.  Swain.  B6 
Cal.  171,  172. 

See  pars.  12,  13,  this  note. 
As  to  when  exceptions  mast  be  takea. 
see  notes  83  Am.  Dec.  457,  8  L.  R.  A.  608. 

41.  Wkere  bo  exeeptleas  were  taken  to 

any  ruling  of  court  during  trial,  sole  ques- 
tion on  appeal  was  whether  evidence  Jus- 
tifled  verdict. — Horse  v.  Wilson,  138  Cal. 
658,  660,  71  Pac.  801. 


§  647.  WHAT  DEEHED  EXCEPTED  TO.  The  verdict  of  the  jury,  the  final 
decision  in  an  action  or  proceeding,  an  interlocutory  order  or  decision,  finally 
determining  the  rights  of  the  parties,  or  some  of  them,  an  order  or  decision 
from  which  an  appeal  may  he  taken,  an  order  sustaining  or  overruling  a 
demurrer,  allowing  or  refusing  to  allow  an  amendment  to  a  pleading,  striking 
out  a  pleading  or  a  portion  thereof,  refusing  a  continuance,  an  order  made  upon 
ex  parte  application,  giving  an  instruction,  although  no  objection  to  such 
instruction  was  made,  refusing  to  give  an  instruction,  modifying  an  instruc- 
tion requested,  an  order  or  decision  made  in  the  absence  of  the  party  or  an 
order  granting  or  denying  a  non-suit  or  a  motion  to  strike  out  evidence  or 
testimony,  and  a  ruling  sustaining  or  overruling  an  objection  to  evidence,  are 
deemed  to  have  been  excepted  to. 

History:  Enacted  March  11,  1872,  founded  on  S  191  Practice  Act; 
amendment  approved  April  3,  1876,  Code  Amdta.  1875-6,  p.  92;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  147, 
held  unconstitutional,  see  history,  §6  ante;  March  20,  1907,  Stats,  and 
Amdta.  1907,  p.  715,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  449;  March  20, 
1909,  Stats,  and  Amdts.  1909,  p.  586. 


WHAT  DEEMED  EXCEPTED  TO. 

1.  Amended  complaint  —  Striking  from 
flies. 

8.  Constraetion  of  section — ^As  recogniz- 
ing interloeutory  orders. 


3.  Same — Does  not  make  order  strikiog 

out  pleading,  or  portion  thereof,  part 
of  judgment. 

4.  Same — "Order,"  as  used  in  section — 

Meaning  of. 

5.  Same — Siuie — Order  denying  applica- 

tion to  set  aside  default 
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6.  Denial  of  nonsuit — Review  of  evidence 

— Lack  of  specification. 

7.  Diemissal  without  a  motion — ^Not  a  diB- 

misaal  or  a  nonsuit 

8.  Errors  in  calling  jury — Not  deemed  ex- 

cepted to. 

0.  Errors  in  ruling — Upon  admission  of 

testimony. 

10.  Exceptions  —  Araednraent   of   1907  — 

Rulings  in  giving  instruction, 

11.  Same — Rulings  in  impanelment  of  gray 

— Rulings  upon  evidence. 

12.  Instructions — In  civil  cases. 

13, 14.  Same— Prior  to  amendment  of  1907. 

15.  Motion  to  dismiss — Refusal  to  pass  on 

— Exception. 

16.  Nonsuit  —  Motion  for  new  trial  not 

based  entirely  on  errors  of  law. 

17.  Same — Improper  granting. 

18.  Objection — That  statement  on  motion 

for  new  trial  was  not  presented  in 
time. 

19.  Same — To  form  of  question  for  special 

verdict. 

20.  Order  of  court — Admitting  will  to  pro- 

bate. 

21.  Same  —  Denying  motion  for  entry  of 

different  judgment  on  findings. 

22.  Same  —  Denying  plaintiff  right  to 

amend  his  complaint. 

23.  Same — ^Directing  jray  to  answer  spe- 

cial issaes. 

24.  Same— Granting  motion  for  judgment 

OD  pleadings. 

25.  Same — Granting  nonsuit. 

26.  Same — Made  in  absence  of  party. 

27.  Same— Of  sale, 

28,  29.  Same — Refusing  to  allow  supplemental 
complaint. 

30.  Same — Refusing  nonsuit, 

31.  Same — Same — ^Deemed  excepted  to, 
32,  33.  Same — Refusing  to  strike  out  pleading. 

34.  Same — Striking  out  demurrer. 

35.  Same — Striking  out  pleading. 

36.  Refusal  to  allow  child  nine  years  old 

to  testify. 

37.  Beport  of  referee. 

38.  Ruling— Either  admitting  or  ezdnding 

evidence. 

39.  Special  verdict — Objections  on  ground 

of  uncertainty. 
1.  Amended  emnpUdat— Strlkinc  (rora 
Mlrm. — Under  the  provisions  of  the  above 
section  an  order  strlklngr  an  amended  com- 
plaint filed  by  permission  of  the  court  from 
the  flies  Is  an  order  deemed  excepted  to 
under  the  provlBlons  of  the  above  section. 
Inasmuch  as  it  necesaarily  affected  the 
.iudgnient,  and  for  that  reason  may  be  re- 
viewed upon  appeal  from  the  Judsn»ent  un- 
der the  provisions  of  section  956,  post. — 
Ross  v,  Flynn,  —  Cal.  App,         189  Pac. 


393.  following  the  doctrine  in  Alpers  v. 
Bllsa,  145  Cal.  565,  569,  79  Pac.  171. 

3.  ConKtrBcllon  of  section— Aa  recosnis- 
iuK  Interlocutory  order*. — As  making  ex- 
press recognition  of  interlocutory  orders  or 
decisions. — Thompson  v.  White,  63  Cal.  505, 
609. 

8.  Sane— Does  not  make  order  strlklnK 
ont  pleadlnKf  or  portion  thereof,  part  of 
jadginieBt,  though  it  is  deemed  excepted  to, 
and  hence  such  order  must  be  presented  by 
bin  of  exceptions. — Hawlejr  v.  Kocher,  12S 
Cal.  77,  80.  56  Pac.  696. 

4.  Same-x^Ordert**  n*  nacd  In  section— 
HeanlMs  o(w — "Order,"  as  used  in  above  sec- 
tion. Is  decision  made  durlngr  progress  of 
cause  settllRg  some  point  of  practice  or 
some  question  collaterally  to  make  issue 
presented  by  pleading  and  necessarily  to  be 
disposed  of  before  such  issue  can  be  passed 
on  by  court  or  necessarily  to  be  determined 
In  carrying  Into  execution  final  Judgment. — 
McGutre  V.  Drew,  83  Cal.  225,  282,  28  Pac. 
312. 

B.  Same — SaMe— Order  dcnyinK  npplicn- 
tlon  tn  act  aside  deCanlt  judgment  for  sur- 
prise, Is  within  provisions  of  above  section, 
and  deemed  excepted  to. — ^Roberts  v,  Wil- 
son, t  Cal.  App.  32,  84  Pac.  216. 

B.  Denial  mt  nonsnlt— Review  sf  cTldence 
— Xacb  €>f  ■pceMeatton. — ^In  an  action  in 
which  an  agent  enters  into  an  agreement 
with  his  employer  that  all  statements  ren- 
dered by  the  employer  as  to  commissions 
due  shall  be  considered  as  correct,  final  and 
binding  upon  all  parties  unless  written  ex- 
ception Is  filed  thereto  within  ten  days  and 
that  no  suit  upon  any  statement  shall  be 
commenced  after  six  months  of  the  date 
upon  which  the  statement  Is  rendered  where 
suit  Is  brought  after  the  lapse  of  the  six- 
month  period,  and  the  defense  of  the  limi- 
tations Is  set  up,  upon  which  defense.  In 
advance  of  the  trial,  tlie  trial  court  held 
evidence  and  denies  the  motion  for  nonsuit, 
on  appeal  from  the  Judgment  on  such  mo- 
tion the  sufficiency  of  the  evidence  to  sup- 
port the  order  denying  the  motion  for  a 
nonsuit  may  be  reviewed  where  the  evidence 
Is  brought  up  by  a  bill  of  exceptions  al- 
though it  contains  no  specifications  either 
as  to  the  sufflclency  of  the  evidence  or  as 
to  errors  of  law,  and  no  formal  exception  to 
the  order  Is  necessary  In  order  to  authorize 
such  a  review  under  the  provisions  of  the 
above  section. — Beeson  v.  Schloss,  183  Cal. 
618,  192  Pac.  292.  applying  the  doctrine  in 
Shadburn  v.  Daly,  76  Cal.  856,  IS  Pac.  403; 
Barfleld  V.  Southslde  Irr.  Co..  Ill  CaL  11>, 
43  Pac.  406:  Martin  v.  Southern  Pac.  Co., 
150  Cal.  124,  88  Pac.  701;  Carter  V.  Canty, 
181  Cal.  749.  186  Pac.  346;  disapproving  the 
remark  to  the  contrary  In  Miller  v.  Wade 
87  Cal.  411.  25  Pac.  487. 

7,  DUmlasal  vrltbont  a  motion — Not  ■ 
dittmlssnl,  or  a  nonsuit,  under  section  &gl. 
ante,  subdivision  6,  requiring  prior  to  1909 
an  exception  to  protect  the  right  of  appeal, 
but  la  a  final  Judgment,  which  never  needed 
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an  exception  for  that  purpose. — Saul  v. 
Moscone,  16  Cel.  App.  609,  118  Pac.  i52. 

H.  Errors  in  calling  Jnrr— Not  deemed  ex- 
re  pted  to  by  law. — Randall  v.  Freed,  1B4 
Cal.  229.  801.  97  Pac.  669. 

8.  Errors  In  rsllac — Upon  admlMlon  of 
tMfliBOBjr  of  defendant  are  not  deemed  by 
law  excepted  to. — ^Randall  t.  Freed,  164  Cal. 
299,  301.  97  Pac  669. 

10.  EIxeeptloB*  —  AmcBdment  of  1M7  — 
RnllngM  !■  kIvIbk  Inetmetlona. — In  cases 
tried  prior  to  the  amendment  of  1907,  In- 
fltructlons  of  the  court  to  the  jury  are  not 
deemed  excepted,  and  can  not  be  reviewed 
on  appeal  In  the  absence'  of  exceptions. — ■ 
Kandal!  v.  Freed,  164  Cal.  301,  97  Pac.  669. 

11.  Same  —  Rnlln^a  In  ImpaneljiieBt  of 
Jnrr— RallBKS  npon  evidence. — Rulings  of 
the  trial  court  In  calling  a  jury,  and  In  ad- 
mitting evidence,  are  not  deemed  excepted 
to  under  this  section,  and  can  not  be  re- 
viewed on  appeal  In  the  absence  of  excep- 
tions taken  at  the  time  and  In  the  manner 
prescribed  by  law. — Randall  v.  Freed,  164 
Cal.  301,  97  Pac.  669. 

13,  Injitmctlona — In  eivll  cflMea  are  not 
deemed  excepted  to  under  this  section. — 
.Story  v.  Nldlffer,  146  Cal.  649,  562,  80  Pac 
692. 

13.  Same— Prior  to   amendment   of  190T 

an  Instruction  to  which  no  exception  had 
been  taken  could  not  be  reviewed  on  ap- 
peal.— ^Flelschhauer  v.  Fabens,  8  Cal.  App. 
30,  32,  9S  Pac.  17. 

14.  Prior  to  the  amendment  of  1907  In- 
structions to  the  Jury  must  have  been  ex- 
cepted to  in  order  to  enable  the  appellant 
to  take  advantage  of  errors  In  them  If  there 
were  such  errors. — Randall  T.  Freed,  164 
Cal.  299.  801,  97  Pac.  669. 

IK.  Motion  to  dlsinlM— Refnaal  to  pass 
OB — Exception.^ — Under  the  provisions  of  the 
above  section  a  defendant  Is  not  given  an 
exception  to  a  refusal  of  the  court  to  pass 
upon  a  motion  of  the  plalntlHf  to  be  per- 
mitted to  dismiss  as  to  one  of  the  defendants 
in  «n  action  for  damagrea  fOr  personal  in- 
jury, where  such  defendant  falls  to  flie 
written  consent  thereto  In  compliance  with 
the  provisions  of  subdivision  2  of  section 
581.  ante.  —  Lampton  v.  Davis  Standard 
Bread  Co.,  —  Cal.  App.  — ,  191  Pac.  710. 

18.  Nonaolt  —  Motion  for  new  trial  not 
baaed  entirely  on  errors  of  law. — Where  mo- 
tion for  a  new  trial  Is  not  entirely  based 
upon  error  of  law,  involved  in  ruling  upon 
motioh  for  &  nonsuit,  and  the  order  grant- 
ing the  motion  Is  general.  It  must  be  sus- 
tained If  good  on  any  of  the  grounds  upon 
v.-hich  the  motion  was  based. — Smith  v. 
Hyer,  II  Cal.  App.  697.  699,  105  Pac.  787. 

17.  Same— Improper  gmntlng  of  a  non- 
t<ult  is  an  error  of  law,  and  prior  to  the 
amendment  of  1909  to  this  section,  could  be 
reviewed  by  an  appellant  court  only  where 
an  exception  was  entered  at  the  time  of  the 
ruling,  and  the  same  was  speclfled  in  the 
motion  as  grounds  for  a  new  trial,  or  upon 
an  appeal  from  the  judgment  based  upon  a 


bill  of  exceptions  disclosing  that  such  ex- 
ception was  taken  at  the  time  the  order  was 
made. — Smith  v.  Hyer,  11  Cal.  App.  597.  698, 
105  Pac.  787. 

18.  Objection— That  atatetnent  on  motion 
for  new  trial  was  not  presented  in  time  Is 

deenied  excepted  to  under  this  section. — 
Perry  v.  Noonan  Loan  Co.,  1  Cal.  App.  609, 
611,  82  Pac.  623. 

IS.  Same — To  form  of  qneatlon  for  ape- 
cial  verdict  must  be  made  upon  its  submis- 
sion to  the  jury;  otherwise  assent  will  be 
presumed. — Napa  Valley  Packing  Co.  v.  San 
Francisco  Relief  A  Red  Cross  Funds.  16 
Cal.  App.  461.  118  Pac.  469. 

30,  Order  of  conrt— Admitting  wlU  to 
probate  need  not  be  e accepted  to  under 
Practice  Act,  section  191.  —  In  matter  of 
Bowen,  84  Cal.  682,  686. 

21.  Same— Denying  motion  for  entry  of 
different  Judgment  on  findings  made  subse- 
quent to  Judgment  Is  deemed  excepted  to 
under  this  section,  it  being  special  order 
made  after  final  judgment,  and  hence  ap- 
pealable.— ^Rahmel  v.  Lehndortt.  142  Cal.  681, 
682,  100  Am.  St.  Rep.  164,  76  Pac.  669. 

ax.  Same  — Denying  plalntlfl  right  to 
amend  his  coatplalnt  Is  deemed  excepted  to 
by  force  of  statute  and  It  Is  not  necessary 
that  he  should  move  to  vacate  and  modify 
it  In  order  to  have  point  reviewed  on  ap- 
peal.— Schaake  v.  Eagle  A.  C.  Co.,  136  Cal. 
472,  480,  68  Pac.  1025,  67  Pac.  769. 

23.  Same — Directing  Jars'  to  answer  spe- 
cial Issnea  not  one  of  the  matters  deemed 
excepted  to  herein. — Kearney  v.  Bell.  160 
Cal.  670,  117  Pac.  325. 

24.  Same — Granting  motion  for  Jndgment 
on  plendlngs  is  not  deemed  excepted  to  when 
made  In  presence  of  party. — Lamet  v.  Miller, 
2  Cal.  TTnrep.  679,  11  Pac.  744,  746. 

2B.  Same— Granting  nonanit  Is  not  order 
finally  determining  rlghu  of  parties  deemed 
excepted  to  under  this  section. — Flashner  v. 
Waldron,  86  Cal.  211,  212,  24  Pac.  1063; 
Hanna  v.  De  Oarmo,  140  Cal.  172,  174,  78 
Pac.  830. 

26.    Same  — Hade   In   absence   of  party, 

though  deemed  excepted  to.  must  be  shown 
by  bill  of  exceptions  to  have  been  made 
under  circumstances  which  would  give  him 
benefit  of  such  stati/tory  exceptions,  and 
heiice  where  It  did  not  appear  that  order 
granting  plalntlfE's  motion  for  Judgment  on 
appeal  was  made  in  absence  of  defendant,  it 
will  not  be  considered. — Lamet  v.  Hlller,  8 
Cal.  Unrep.  679,  11  Pac.  744,  746. 

2ff.  Same— Of  aale  being  special  order 
made  after  final  Judgment  need  not  be  ex- 
cepted to  (dia.  op.  Peterson,  J.). — Latham 
v.  Blake,  77  Cal.  646,  648,  18  Pac.  160,  20 
Pac.  417. 

28,  Same  —  Refusing  to  allow  supple- 
mental complaint  to  be  filed  Is  not  deemed 
excepted  to  under  this  section,  supplemental 
complaint  not  being  an  amendment  to  plead- 
ing.— Giddlngs  v.  The,  76  Land  &  Water  Co., 
109  Cal.  116,  120,  121,  41  Pac.  788. 
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28.  Cmyarci  Seehorn  t.  Big  Meadows  & 
B.  W.  R.  Co.,  60  CaL  240,  2S2. 

80.  Same— aefnslMa;  Maanlt  not  betnsr 
appealable  It  la  not  deemed  excepted  to,  and 
hence  can  not  be  reviewed  on  appeal  where 
no  exception  has  been  taken  thereto. — Wlt- 
kowskl  T.  Hern,  82  Cal.  604,  607.  2S  Fac. 
132.  See  Schroeder  Schmidt.  74  CM.  469. 
460,  16  Pac.  248. 

81.  Some— Sam e»Deeaied  excepted  to.— 

Under  the  provisions  of  the  above  section 
an  order  denylngr  a  nonsuit  Is  deemed  ex- 
cepted to  and  the  order  denying  the  motion 
may  be  reviewed  upon  appeal  as  an  error 
of  law.  upon  any  erround  precisely  and 
speclflcally  stated  In  the  motion  for  the 
nonsuit,  notwithstanding  the  fact  that  such 
review  may  Invoke  a  question  of  the  suffl- 
ciency  of  the  evidence  to  take  a  prima  facie 
cause  for  the  platntlfT. — Carter  v.  Canty, 
181  Cal.  749,  186  Pac.  346,  following  the 
doctrine  In  Martin  v.  Southern  Pac,  Co.,  150 
Cal.  124.  ISl,  88  Pac.  701. 

32.  Same — Refn«lnv  ts  strike  oat  plead- 

■■ar  la  not  an  order  deemed  excepted  to 
under  this  section. — Oanceart  v.  Henry,  98 
Cal.  281,  288.  83  Pac.  92. 

38,  An  order  refusing  to  strike  out  a 
pleading,  or  a  portion  thereof,  is  not  an 
order  deemed  excepted  to.  and  It  must  be 
excepted   to   at   the    time    It   Is   made  to 

entitle    It   to    be   considered   on  appeal.  

Davles  V.  Ramsdell,  40  Cal.  App.  424,  181 
Pac.  84. 


84.    Same— Strlkins    Mt    aemarrer  Is 

deemed  excepted  to  under  this  section,  and 
hence  can  be  considered  on  appeal  though 
no  exception  was  taken. — Davla  v.  Honey 
Lake  W.  Co.,  98  Cal.  41S,  417,  83  Fac.  270. 

SB.  Same  —  StrlktBs  ont  VleadlBS  Is 
deemed  excepted  to  under  this  provision, 
and  hence  may  be  reviewed  on  appeal  from 
Judgrraent. — Alpera  v.  Bliss,  145  Cal.  666,  6«9. 
79  Pac,  171. 

36.  RefBHl  to  allow  child  nine  years  old 
to  testify. — The  refusal  of  the  court  to  al- 
low a  nine-year-old  child  to  testify,  not 
being  deemed  excepted  to  under  the  above 
section,  and  not  being  objected  to.  Is  pre- 
sumed to  have  bees  acquiesced  in. — Bx- 
poslte  T.  United  Railroads,  42  Cal.  App.  320, 
183  Fac.  576. 

ST.  Reyort  of  Kferec  Which  was  not 
made  immediately  after  close  of  testimony 
Is  deemed  excepted  to  under  Practice  Act 
section  191. — Headley  v.  Reed,  2  Cal.  328, 
326. 

38.  Rallnr — Either  admltttng  of  ezclnd- 
inr  evidence  Is  not  an  order  made  which  is 
deemed  excepted  to  under  this  section. — 
McGuire  t.  Drew,  83  Cal.  226,  232,  28  Pac. 
812. 

SS.  Special  verdict — Objection*  on  gronnd 
•f  aaecrtalnty  required  to  be  made  at  the 
time  the  responses  to  special  issues  are  re- 
turned Into  court,  otherwise  they  can  not 
be  reviewed  on  appeal — Shaw  v.  Shaw,  160 
Cal.  740.  117  Pac.  1048. 


§648.   EXCEPTION,  FORM  OF.    No  particular  form  of  exception  is 

required,  but  when  the  exception  is  to  the  verdict  or  decision,  upon  the  ground 

of  the  insufficiency  of  the  evidence  to  justify  it,  the  objection  must  specify  the 

particulars  in  which  such  evidence  is  alleged  to  be  insufficient.   The  objection 

must  be  stated,  with  so  much  of  the  evidence  or  other  matter  as  is  necessary  to 

explain  it,  and  no  more.    Only  the  substance  of  the  reporter's  notes  of  the 

evidence  shall  be  stated.  Documents  on  file  in  the  action  or  proceeding  may  be 

copied,  or  the  substance  thereof  stated,  or  a  reference  thereto  sufficient  to 

identify  them  may  be  made. 

History:    Enacted  March  H,  1872.  founded  on  §  190  Practice  Act* 
amendment  approved  April  3,  1876,  Code  Amdts.  187S-6,  p.  92. 

BXCEPTIONa— FOEM  OP. 

1.  Bill  of  exceptions — Aa  to  being  neces- 
Bai7,  when. 


2.  Same — Findings  unsupported  by  evi- 

dence—Failure to  specify  particu- 
lars. 

3.  Same — Speeifle  findings. 

4-  7.  Same — Specifications  of  particulars. 

8.  Bill  of  particulars  —  Insufficiency  of 

evidence — Specification  of. 

9.  Construction  of  section — As  not  chang- 

ing requirements  respecting  suffi- 
ciency of  specifications  in  bill  of  ex- 
ceptions. 

10.  Same  —    Decision"  referred  to  in 
above  section. 


ion 


11.  Same— No  particular  form  of  excep- 
tion required. 

12.  Same— Not  to  mean  what. 

13.  Same— ^orisions  of  above  section  as 

guide  to  judge. 

14.  Damages— Measure  of— Bental  or  usa- 

ble value. 

15, 16.  Exceptions  to  cliarge — Sufficiency  of. 
17.  Exceptions  to  decision  —  As  to  suffi- 
ciency of. 

18-  20.  Same — On  ground  of  insufficiency  of 
evidence  —  Necessity  for  specifica- 
tions of  particulars. 

SI.  Same — Same — Insnflleiency  of  specifi- 
cations. 

22.  Same — Same — Single  finding. 
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23.  Same — Same — Want  of  specification  of 

particulars. 

24.  Same  —  Proper  mode  of  exception  on 

ground  of  error  of  law. 

25,  26.  Exception  to  introduction  of  evidence 
— ^As  incompetent,  irrelevant,  and 
immaterial. 

27.  Excuse  for  not  preeenting  in  time — No 

notice  of  order  deoy ing  motion. 

28.  luBuffieieney  of  evidence — Assignment 

of  error — Necessity  for. 

29.  Uotion  for  new  trial — If  on  ground  of 

insaffieiency  of  evidence — Failure  to 
specify  particulars. 

30.  Object  of  section — To  shorten  state- 

ment. 

31.  Papers  to  be  included— Affidavits  which 

were  not  read  at  trial. 

32.  Same — Judgment-xoll  on  admission  of 

will  to  probate. 

33.  Same — Notice  of  intention  to  move  for 

new  triaL 

34.  Same — Order  refusing  new  trial. 

35.  Same — Original  complaint. 

36-  3S.  Referring  to  documents  in  statement — 
By  direction;  "Here  insert." 

39,  40.  Same — Reference  in  bill  to  documents 
as  marked  exhibits  and  Iiereto  at- 
tached. 

41-  43.  Specification  of  particulars — Of  insuffi- 
ciency of  evidence. 

44.  Same  —  Same  —  Appellant  on  appeal 

from  order  granting  new  trial  need 
not  make  any  specmcations. 

45.  Same — Same — Order  striking  out  com- 

plaint. 

46.  Same — Same — Where  no  point  is  made 

as  to  insufficiency  of  evidence. 

47.  Same — Same — ^Where  there  is  no  evi- 

denee  to  sustain  findings. 

48.  Same — Same — Where  there  was  slight 

evidence  to  sostain  finding. 

49.  Same — Object  of  requirements. 

50.  Same  —  Sufficiency  —  Each  distinct 

proposition  excepted  to  on  ground 
that  it  is  not  justified  by  evidence. 
51,52.  Same  —  Same  —  Specifications  dearly 
desijcnating  flndings  and  jmrts  of 
findings. 

53.  Same — Same — Specifications  of  partic- 

ular items  in  action  on  account. 

54.  Same — Same  —  Speeifieationa  ignoring 

evidence. 

55.  Same — Same — Specification  pointing  to 

sole  question  raised. 

56.  Same— Same  —  Specification  that  evi- 

dence doeis  not  show  certain  facts. 

57.  Same — Same — Specification  that  plain- 

tiff showed  no  right  of  possession  to 
premises  sued  for. 
58-  61.  Same — Same— Specification  to  finding 
as  whole. 

'  62.  Same — Same — Where  evidence  is  set 
out  in  full. 


63.  Statement  of  evidence — In  general. 

64,65.  Same — All  evidence  tending  to  explain 
objection  taken  will  be  presumed  to 
have  been  inserted. 

66.  Same — Bill  of  exceptions  merely  set- 

ting forth  other  findings  and  stating 
that  such  facts  were  established  by 
evidence. 

67.  Same — Evidence  in  full  need  not  be 

given. 

68.  Same — Evidence  need  not  accompany 

objections  to  conclusion  of  fact. 
69,  70.  Same — Mere  rescript  of  notes  of  short- 

hand  reporter. 
71, 72.  Sufficiency  of  objection— In  general. 

73,  74.  Sufficiency  of  record — Not  treated  as 

bill  of  exceptions. 

1.  BUI  o<  ezccptloMR— A«  to  bclnr  bccch- 

MiT  when  appeal  Is  not  taken  according 
to  the  new  and  alternative  method  as  pre- 
scribed In  section  9539.  post,  to  an  order 
denying  a  motion  for  a  new  trial,  In  con- 
formity with  the  practice  which  has  always 
prevailed  In  connection  with  motion  for  a 
new  trial  made  upon  the  minutes  and  tlic 
requirements  of  the  provlslona  of  the  above 
section. — Mills  v.  Brady,  185  Cal.  317,  196 
Pac.  776,  followins  the  doctrine  In  Hawley 
V.  Harrlnerton.  16X  Cal.  18S,  92  Pac.  177; 
Carter  v.  Canty,  181  Cal.  749.  Ig6  Pac.  346; 
Martin  v.  Hlldebrand,  183  Cal.  270.  191  Pac. 
676. 

2.  Same— Pladlasa  vnanppvrted  hy  evl> 
denoe^PallDre  to  apeclfy  partleulaTa — In  an 

action  brought  to  construe  a  contract  of 
settlement  of  an  estate  and  an  escrow 
agreement,  on  appeal  from  an  order  deny- 
ing new  trial  on  the  ground  that  the  evi- 
dence la  Insufficient  to  support  the  flndings 
where  the  bill  of  exceptions  fails  to  specify 
wherein  the  flndings  were  unsupported  by 
the  evidence  the  question  of  the  sufficiency 
of  the  evidence  can  not  be  considered  by  a 
court  on  appeal  in  view  of  the  provisions  of 
the  above  section. — Moore  v.  Franklin,  — 
Cat  App.  — ,  192  Pac.  1047. 

A*  to  ■pcclflcatlon  of  partlenlara,  see  pars. 
4-7.  8.  this  note. 

S.  Same— Si^elttc  flndlaga. — Where  there 
are  specific  flndings  the  code  requires  no 
more  than  a  apeclflcation  of  the  particular 
finding  or  findings  which,  It  Is  claimed,  are 
not  supported,  but  this  at  least  must  be 
done,  and  a  general  speclflcatlon  that  the 
evidence  does  not  support  "the  flndings"  Is 
not  In  compliance  with  the  requirements  of 
the  above  section  that  the  particulars 
wherein  It  does  not  support  them  must  be 
noted,  and  for  that  reason  is  wholly  Inauffl- 
cient.— Mills  V.  Brady,  185  Cal.  377.  19« 
Pac.  776,  following  doctrine  in  Swift  v. 
Occidental  Min.  Co.,  141  Cal.  161,  74  Pac. 
700:  Bell  V.  Staacke,  141  Cal.  1S6.  74  Cal. 
774:  Harris  v.  Duarte,  141  Cal.  497,  70  Pac. 
2SS,  7S  Pac.  58;  Millar  v.  Millar.  176  Cal.  797. 
Ann.  Cas.  191SB,  184,  Jj.  R.  A.  1918B,  415, 
167  Pac.  394. 
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4.  Sam^-SpeeMcatloBN  ot  partlcalara. — 

Where  the  bill  of  exceptions  faila  to  con- 
tain Hpeclflcatlons  of  particulars  of  insuffi- 
ciency, the  appellate  court  Is  without 
authority  to  consider  the  evidence  or  review 
Its  sufficiency  to  sustain  the  decision  and 
order  based  thereon. — ^Matter  of  Baker,  1&3 
Cal.  G4S,  96  Pac.  12. 

As  to  ■pcelfleatioB  of  errora  In  bill  of  ex- 
•Wptlou,  eee.  post,  S  662,  and  note  par.  89. 

6.  Specification  of  particulars  wherein 
the  evidence  la  Inanfllcient  to  Justify  the 
flndlnffa  are  neeesaary  In  bill  of  exceptions 
to  order  appointing  ffuardian.  —  Hatter  of 
Baker.  IBS  Cat  Ml,  Bit,  96  Pac.  12. 

6.  Upon  appeal  from  an  order  denying  a 
new  trial,  the  sufficiency  of  the  evidence  to 
support  the  finding  can  not  be  reviewed, 
where  there  is  nothing  In  the  bill  of  excep- 
tions specifying  the  particulars  In  which 
the  evidence  Is  insufficient,  as  required  by 
this  aection.— Layne  v.  Johnson,  19  Cal. 
App.  96,  97,  124  Pac.  860. 

7.  No  specifications  of  the  insufficiency  of 
the  evidence  are  neceeaary  In  the  bill  of  ex> 
ceptlona  to  enable  the  court  to  conalder  on 
appeal  errors  In  the  rulings  of  the  court 
on  the  introduction  of  documents  and  In  the 
motion  to  strike  them  from  the  record,  and 
for  nonsuit  on  the  ground  of  Irrelevancy 
and  Immateriality,  In  the  absence  of  proper 
foundation. — Western  California  Land  Co.' 
V.  Welch,  41  Cal.  App.  435.  183  Pac.  169. 

8.  Bill  of  parilcnlani  —  Inanfflctrncy  of 
evidence— Speelflcat Ian  of. — Undt-r  the  pro- 
visions of  the  above  section  on  an  appeal 
because  of  the  insufllclency  of  the  evidence, 
the  bill  of  particulars  In  which  It  Is  claimed 
the  evidence  la  not  sufficient  to  sustain  the' 
findings  muat  be  set  forth,  or  the  question 
can  not  be  considered  on  appeal. — W.  P. 
Fuller  &  Co.  v.  McClure,  —  Cal.  App,  — , 
191  Pac.  1027,  following  the  doctrine  in 
Millar  V.  Millar,  175  Cal.  797.  Ann.  Cas. 
1918B,  184.  U  R.  A.  1918B,  41S,  167  Pac. 
394;  RegoU  v.  Stevanaon,  179  Cal.  267,  1T6 
Pac.  168. 

As  to  spectfteatlw  of  vartlcnlan,  see  pars. 

2,  4-7,  this  note. 

5.  CoBStroetlOB  of  scctlOM— As  not  cbang- 
tag  reqolreMCata  rcspecttag  anfllcleDcr  oC 
«veeUcatIoBB  la  fcDl  mt  cxeeptleas  either  as 
enacted  or  recently  amended,  and  it  follows 
that  where  there  are  no  specifications  sufll- 
ctent  to  comply  with  the  requirements  of 
the  law  and  in  fact  not  even  the  suggestion 
of  an  attempt  to  make  any  specifications,  an 
appellate  court  can  not  consider  the  conten- 
tion that  the  findings  of  fact  are  not  suffi- 
ciently supported  by  the  evidence. — Carter 
V.  Canty,  181  Cal.  749,  186  Pac.  346. 

Am  to  object  of  section,  see  par.  30,  this 
note. 

10,  Saaic  —  ''Deelstoa'*  seferred  to  Ih 
above  aeetlom  la  statement  of  facts  found 
and  conclusions  of  law  therefrom  mentioned 
in  section  638,  ante. — Clifford  V.  Allman,  84 
Cal.  528.  532.  24  Pac.  292.  approving  Coveny 
V.  Hale,  49  Cal.  662,  666. 


IX.  Sane— partlenlar  font  mt  excepi 
tlon  required,  yet  there  must  be  some  ex- 
ception, when  It  is  based  upon  the  ground  of 
Insufficiency  of  the  evidence  to  justify  the 
decision,  and  the  objection  must  specify 
particulars. — Estate  of  Piper,  147  Cal.  608, 
82  Pac.  246. 

12,  Same— Not  to  mean  what.  —  Section 
construed  not  to  mean  that  party  desiring 
bill  of  exceptions  must  propose  perfect  bill 
In  first  draft  or  forfeit  bla  right  to  review 
of  decialons  from  which  he  has  appealed. — 
Walkerley  t.  Greene,  104  Cal.  208.  211,  87 
.Pac.  890. 

U.  Same — Provisions  of  above  section  as 
SBldc  to  Judge. — Provisions  of  this  section 
are  mainly  Intended  as  guide  to  Judge  In 
settling  bills,  though  It  imposes  duty  on 
moving  party  to  proceed  in  good  faith  and 
to  do  his  proper  share  of  work  involved  in 
settling  of  bill.  He  has  no  right  to  put  off 
on  opposite  party  or  Judge  necessity  of 
amendments,  giving  statements  of  evidence 
or  other  matters  to'  which  he  knows  proper 
and  fair  bill  of  exceptions  ought  to  point, 
nor  ought  he  to  Include  statements  or  mat- 
ters that  are  untrue  or  Irrelevant;  and  cor- 
responding duty  la  on  other  party. — Walk- 
erley V.  Greene.  104  Cal.  208,  211,  87  Pac. 
890. 

14.  Damages  —  HcasBie  of  —  Rcatal  or 
osnblc  value, — In  an  action  for  the  wrong- 
ful detention  of  property.  Interest  for  the 
ordinary  measure  of  damages  to  be  awarded 
but  in  those  cases  where  the  property  has 
a  rental  or  a  usable  value  which  exceeds 
the  lawful  rate  of  Interest,  this  rule  has  no 
application,  and  the  successful  party  la  en- 
titled to  recover  for  such  detention,  thu 
rental  value,  or  the  value  of  the  use  of  the 
property  during  the  period  that  he  was 
wrongfully  deprived  thereof,  which  value  is 
to  be  estimated  by  the  ordinary  rental  value 
or  market  price  of  the  use  of  the  property, 
less  the  damages  to  the  property  which 
would  result  from  the  extra  wear  and  tear 
caused  by  the  use  of  it  while  so  rented  or 
used.— Tucker  v.  Hagerty,  37  Cal.  App.  789, 
174  Pac.  908,  Approving  doctrine  In  Peerless 
Machine  Co.  v.  Gates,  61  Minn.  124,  68  N.  W. 
260. 

iO.  BxeeptloBS  to  (Aarge— Safldeaey  »t. — 

Exceptions  to  oral  charge  must  be  specific 
and  point  out  particular  portion  of  charge 
claimed  to  be  objectionable,  though  counsel 
shall  subsequently  claim  that  all  proposi- 
tions laid  down  In  charge  are  objectionable. 

and  this  rule  applies  without  exception.  

Rider  v.  Bdgar,  64  Cal.  127,  180.  See  SItl  v. 
Reese,  47  Cal.  294,  296. 

As  to  snfldea^  of  ezeeptlone,  see  note. 

99  Am.  Dec.  182,  and  cases  collected,  I 
Complete  L..  R.  A,  Dig.  p.  283,  {  260. 

16.  Exception  to  charge  given  by  court 
of  Its  own  motion  as  follows:  "to  which 
charge  and  whole  thereof  defendant  then 
and  there  duly  excepted"  la  Insufficient,  It 
not  being  sufficiently  specific  to  call  atten- 
tion of  court  to  portions  thereof  assailed. — 
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Love  V.  Anchor  Raisin  Vineyard  Co.,  B  Cal. 
Unrep.  425,  A5  Pac.  1044,  1046.  See  Rogers 
T.  Mahoney,  62  Cal.  611.  613;  Frost  v.  Griz- 
zly B.  C.  Co.,  102  Cal.  526.  S27,  36  Pac.  929. 

IT.  Bxeepttmui  4o  dedrion— Aa  to  rafll- 
elcner  of. — A  mere  statement  that  party  ex- 
cepted to  decision  of  court  unaccompanied 
by  objection,  and  grround  either  of  law  or 
of  fact  on  which  it  is  made,  does  not  con- 
stitute exception  upon  which  any  question 
involved  can  be  examined  on  appeal.:— 
Estate  of  Page,  67  Cal.  238,  389. 

Am  to  ■nBeleBay  sf  exccpttmi,  SM  note  99 

Am.  Dec.  132. 

IB.  Same— On  gronmd  of  InsnOleleiier  of 
^vldeBM— IVeeejislty  for  speclfl  cat  Ions  of 
partlcDiara. — The  evidence  can  not  be  re- 
viewed on  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial  when  the  bill  of 
exceptions,  upon  which  the  motion  was 
made,  and  which  purports  to  contain  such 
evidence  omits  to  specif  the  particulars 
in  which  the  evidence  is  insulllclent. — Haw- 
ley  V.  Harrington.  162  Cal.  189.  92  Pao.  177. 

See  par.  21,  this  note. 

19.  Where  there  la  no  apeeiUcatiou  that 
the  evidence  Is  insulllclent  to  show  that  the 
negligence  which  caused  the  injury  In  an 
action  by  an  employee  against  his  employer 
was  that  of  the  principal  and  not  of  a  fel- 
low servant,  the  question  can  not  be  con- 
sidered.— Reeve  v.  Colusa  Qas  &  Bl.  Co.. 
152  Cal.  99.  110,  92  Pac.  89. 

20.  Specifications  of  particulars  held  to 
be  necessary  to  authorize  consideration  of 
InsufHclency  of  the  evidence  on  appeal  from 
the  Judgment. — Coghlan  v.  Quartararo,  IS 
CaL  App.  666,  116  Pac.  664. 

SI.  Same— Bamc—lBanflelcBCT  of  epccUI- 
catlftaa. — ^Where  the  only  specification  re- 
lied on  for  reversal  of  Judirment  is  "that  the 
evidence  Is  wholly  insuOlclent  to  Justify  a 
Judgment  in  favor  of  the  plalntifF,"  this  Is 
not  a  sufilcient  compliance  with  the  require- 
ments of  above  section. — Rousseau  V.  Coho, 
20  Cal.  App.  469,  129  Pac.  618. 

See  par.  18,  this  note. 

22.    Same  —  Same  ~  Single    flndlng.  ■ — 

Whether  It  Is  necessary  to  specify  insuffi- 
ciency where  there  is  but  a  single  flndlng 
not  decided, — Heek  v.  Southern  Cal.  R.  Co., 
7  Cal.  App.  606,  607.  96  Pac.  166. 

2S.  Same— SsMe  —  Wa«t  speelSeatloa 
of  partlenlani  Is  fatal  to  the  review  of  the 
evidence  by  the  appellate  court  to  ascertain 
whether  it  is  sufficient  to  support  the  find- 
ings or  decision  or  not. — California  Port- 
land Cement  Co.  v,  Wentworth  Hotel  Co.,  16 
Cal.  App.  710,  118  Pac.  103. 

24.  Same— Proper  mode  In  exception  on 
sroand  of  error  of  law  in  an  action  tried  by 
court  without  Jury  is  to  ask  court  to  decide 
what  counsel  may  consider  an  applicable 
principle  of  law,  and  on  refusal  to  have  It 
noted  in  bill  of  exceptions. — ^Estate  of  Page. 
57  Cal.  S38,  239.  See  Qriswold  v.  Sharpe,  2 
Cal.  17.  28;  Touchard  T.  Crow,  20  Cal.  160. 
183,  81  Am.  Dec  108. 


SB.  Bxeeptioa  to  tatrodaetloM  of  evl- 
dcnee— As  Incompetent,  Irrelevant,  and  Im- 
materlal,  without  showing  In  what  respect 
It  was  incompetent,  irrelevant,  and  Imma- 
terial, Is  insufficient. — Adams  v.  Crawford, 
116  Cal.  495,  601,  48  Pac.  488. 

26.  Objection  that  testimony  was  Incom- 
petent, Irrelevant,  and  immatorial  for  par- 
ticular reason,  la  insufficient  to  raise  ques- 
tion as  to  whether  such  evidence  was  In- 
competent, irrelevant,  or  immaterial  for  any 
other  reason. — ^Le  Mesnager  v.  Hamilton,  XOl 
Cal.  632,  6S9.  40  Am.  St  Rep.  81,  36  Pac. 
1064.  See  Adams  v.  Crawford.  116  Cal.  49a, 
499,  48  Pac.  488. 

27.  Blxeiise  tor  not  preseatlag  Im  time- 
No  notice  of  order  denying  motion. — Upon 
an  appeal  taken  from  an  order  denying  a 
motion  to  tax  costs,  the  trial  court  la  not 
Justified  in  refusing  to  settle  the  bill  of 
exceptions  to  be  used  on  the  appeal,  on  the 
ground  that  It  waa  not  presented  in  time, 
where  no  notice  of  the  order  denying  th<.- 
motloh  was  given  to  the  appellant,  except 
by  a  letter  mailed  to  counsel  for  appellant 
by  counsel  for  the  opposing  party  demand- 
ing payment  of  the  costs, — East  Side  Canal 
&  Irr.  Co.  V.  Superior  Court,  30  Cal.  App. 
528,  158  Pac.  778. 

28.  Insnfflelener  of  evidence — Assignment 
of  error — Neeesaity  for. — In  an  appeal  taken 
on  the  Judgment-roll  and  a  brief  bill  of 
exceptions  containing  no  assignment  o:' 
error  either  in  general  or  particular  terms 
no  review  can  be  bad  on  appeal  of  that  par- 
ticular matter. — Smith  v.  Meade,  36  Cal.  App. 
173,  171  Pac.  815,  following  doctrine  in 
Hawley  v.  Harrington.  152  Cal.  188.  92  Pac. 
177;  Millar  v.  Millar,  175  Cal.  797,  L.  R.  A. 
1918D,  416.  167  Pac.  394;  Meek  v.  Southern 
Cal.  R.  Co.,  7  Cal.  App.  606,  95  Pac.  166. 

20,  Motion  for  new  trial— If  on  ground 
of  InHafllclency  of  evidence — Fnilnre  to  «pe- 
clfy  partlenlars.  —  Under  the  provisions  of 
the  above  section  where  an  exception  Is 
taken  to  a  verdict  of  the  Jury  or  a  decision 
of  the  court  upon  the  ground  that  the  evi- 
dence was  InsulBcient  to  Justify  the  verdict 
or  the  decision.  In  order  to  have  fhat  ob- 
jection considered  by  an  appellate  court  the 
particulars  wherein  the  evidence  was  In- 
sufficient must  be  specified  otherwise  It  will 
be  insufficient;  and  this  rule  applies  to  an 
order  denying  a  new  trial. — Moore  v.  Frank- 
lin, —  Cal.  App.  — ,  192  Pac.  1047. 

SO.  OUeet  of  section- To  shorten  stote- 
nent.^ — The  object  of  the  provisions  of  the 
above  section  requiring  specific:)  tlons  an  - 
other  bill  of  exceptions  of  the  things  rely- 
ing upon  it  to  shorten  the  statement  of 
the  evidence  by  excluding  everything  Irrele- 
vant to  the  specified  fact,  and  also  to 
notify  the  opposing  party  of  the  particular 
finding  or  matter  In  question,  in  order  that 
he  may  see  that  the  statement  fairly  and 
fully  represents  the  evidence  bearing 
thereon  (dictum).— Smith  v.  Meade.  36  Cal. 
App.  173.  171  Pac.  815.  approving  and  ap- 
plying  the  rule  in  Swift  v.  Occidental  HIn. 
&  Petroleum  Co.,  141  Cal.  161,  4T  Paa  700. 
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Aa  to  eoBMtrMtloa  of  «cetloa,  see  para. 

9-13,  this  note. 

31.  Papers  to  be  Included  —  Aflldavlfa 
wtaick  Were  not  scad  at  trial  for  any  pur- 
pose, and  euch  parts  of  them  as  were  not 
GO  read  nor  necessary  to  explain  parts 
thereof  which  were  read,  were  "redundant 
and  useless  matter,"  which  should  not  have 
been  Inserted  In  bill,  but  error  In  Inserting 
them  Is  not  reversible  error,  as  they  will  be 
disregarded  by  appellate  court;  and  this  Is 
the  only  remedy  for  the  error,  except  that 
the  appellate  court  may  tax  the  coats  of  re- 
dundant matter  to  party  that  caused  Ita  In- 
sertion.—Wolff  V.  Wolff,  102  Cal.  43S,  441,  86 
Pac.  787.  1087. 

As  to  McCeaalty  of  iBeorporatlon  of  papers 
IB  bill  of  exceptions  to  nake  them  part  of 
tbe  record,  see,  post,  S  661  and  note. 

32.  Same  Jnagment-roli  on  admlsalon  of 
will  to  prsbate  beinc  matter  of  record, 
should  have  been  excluded  from  bill  of  ex- 
ceptions.— Estate  of  Roblnaon,  10«  Ca!l.  498, 
497.  89  Pac.  882. 

SS.  Same— N'oHcc  af  Intention  to  mora 
for  aew  trial  need  not  be  Included  In  bill 
of  exceptions  on  motion  for  new  trial,  and 
forms  no  part  of  ]udffment-roIl. — Kahn  t. 
Wilson,  120  Cal.  648,  644,  6S  Pac.  24.  See 
Pico  V.  Cohn.  78  Cal.  884,  20  Pac.  706:  South- 
ern Pac.  R.  Co.  V.  Superior  Court,  106  Cal. 
b4,  8«,  38  Pac  627. 

34.  Same  —  Order  refaalns  new  trial 
being  made  after  bill  of  exceptions  Is  set- 
tled and  authenticated  need  not  and  could 
not  be  Included  In  such  bill. — Mendocino 
County  Peters,  2  Cal.  App.  24,  82  Fac. 
1122. 

85.  Same  —  Orlstanl  complaint  which  Is 
necessary  to  explain  exception  to  order  aue- 
taining  demurrer  to  amended  complaint,  can 
be  brouffht  up  In  bill  of  exceptions. — Red- 
Ington  T.  Comwell,  90  Cal.  49,  68,  27  Pac. 
40. 

86.  Reterrinv  to  doeamcnts  In  atstcsieat 

—By  direction  I  "Here  insert**  la  counte- 
nanced by  this  section. — Lake  Shore  C.  Co. 
V.  Modoc  Ij.  A  U  Co.,  127  Cal.  37,  39.  69  Pac. 
206. 

37.  Reference  In  statement  In  minute- 
book  of  said  board  appearing  In  following 
order  on  page  331  "[here  Insert]"  Is  suffi- 
cient, as  words  "here  Inaert"  inform  oppo- 
site party  that  it  Is  to  become  part  of  state- 
ment, though  it  would  not  be  aulBclent  In 
an  engrossed  statement. — Reclamation  Dist. 
V.  Hamilton,  112  CaL  608,  607.  44  Pac.  1074. 

S8,  Practice  of  proposing  bill  In  siceleton 
form  does  not  And  any  support  In  language 
of  code,  but  has  been  created  by  profes- 
sion, and  Is  possible  merely  because  no 
absolute  limit  Is  placed  on  time  within 
which  Judge  can  certify  bill,  and  recognis- 
ing practice  certification  of  bill  was  not  de- 
layed by  reason  of  its  engrossment  before 
it  was  presented,  where  no  amendments  had 
been  suggested,  and  where  it  was  not  sug- 
gested that  bill  waa  in  any  respect  defective 


so  that  new  engrossment  would  be  neces- 
sary, and  hence  delay  caused  by  such  en- 
grossment was  not  unreasonable. — Hough- 
ton T.  Superior  Court.  128  Cal.  8S2,  866,  60 
Pac.  972. 

8S.  Same— Reference  In  Mil  ta  dacnawnts 
as  marked  exhibits  and  hereto  attached  and 

herewith  filed  Is  not  sufficient  to  warrant 
there  being  considered  where  they  were  at- 
tached to  former  bill  of  exceptions,  which 
was  an  Independent  document. — Estate  of 
Carpenter,  127  Cal.  582,  685,  60  Pac.  162. 

40.  Papers  In  evidence  used  at  hearing 
of  motion  to  set  aside  service  of  summons 
by  publication  must  be  authenticated  by  in- 
corporating same  In  bill  of  exceptions,  and 
this  means  they  must  be  set  forth  in  and 
be  made  part  of  It;  mere  reference  In  bill 
of  exceptions  to  different  papers  and  docu- 
ments without  Incorporating  them  In  bill 
is  not  sufficient,  especially  where  they  were 
authenticated  merely  by  stipulation  of  at- 
torneys.— San  Diego  Sav.  Bank  v.  Goodsell, 
187  Cal.  420,  423,  70  Pac.  299. 

41.  SpecUcatloB  of  particulars  —  Of  la- 
snfleiency  of  evldcnee.— Construed  peremp- 
tory.—Martin  T.'Matfield,  49  Cal.  42,  45. 

42.  Insufficiency  of  evidence  can  not  be 
considered  where  bill  of  exceptions  contains 
no  specification  of  particulars  in  which  evi- 
dence is  alleged  to  be  insufficient. — Coveny 
V.  Hale,  49  Cal.  662,  656.  656;  Watson  v.  San 
Francisco  H.  B.  R.  Co..  60  Cal.  623;  Bonner 
v.  Quackenbush,  51  Cal.  180;  Eltzroth  v. 
Ryan.  89  Cai.  186,  189,  140,  26  Pac.  647; 
Winterburn  v.  Chambers,  91  Cal.  170.  27 
Pac.  658;  Commercial  Bank  v.  Redfleld,  122 
Cal.  405,  407,  55  Pac.  160;  Estate  of  Behrens. 
130  Cal.  416,  418,  62  Pac.  603. 

43.  Bill  of  exceptions  containing  no  spec- 
ifications of  insufficiency  of  evidence  to 
justify  finding,  and  no  assignments  of  error 
In  any  particular,  can  not  be  considered  on 
appeal  from  an  order  denying  motion  for 
new  trial — Leonard  v.  Shaw,  114  Cal.  69,  72, 
45  Pac.  1012;  Bather  Banking  Co.  v.  Briggs 
Co.,  138  Cal.  724,  726,  72  Pac.  853. 

As  to  speclflcations  of  Insnfflcleney  of  cvl- 
denee  in  notice  of  Intentloa  to  move  for  aew 
trial  nnd  la  atatcweat.  aee,  post,  {  669  and 
note. 

As  to  Bpecldeatlon  of  partlenlars  la  ex. 
eepttaas,  see  note  8  L.  R.  A.  608. 

44.  Sane- Same  — AppeUant  on  appeal 
front  order  cmnting  new  trini  need  not 
make  aay  BpeclfleatiOBs  of  insufficiency  of 
evidence  to  justify  verdict,  or  specify 
errors  of  law  occurring  at  trial  on  which  he 
would  rely,  since  It  Is  party  who  moves 
for  new  trial  who  is  called  on  to  file  bill 
of  exceptions,  or  whatever  Is  relied  on  as 
ground  for  his  motion,  and  record  thus  pre- 
sented must  contain  specifications  as  re- 
quired.—By  xbee  V.  Dewey,  128  CaL  322  324 
60  Pac.  847. 

«t.  Same  —  Same  —  Order  striking  on  t 
complaint  Which  waa  duly  excepted  to  may 
be  reviewed,  though  bill  of  exceptions  con- 
tains no  specification  of  any  particulars  in 
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Which  evidence  Is  Blleged  to  be  tnsufflclent. 
— Clifford  Allman,  84  Cal.  628,  638,  H 
Pac.  2»2. 

46.  Sane  —  Same  —  Wberc  M  voint  1« 
made  mm  to  lUHafflclcocr  of  rTldnicc  to  sus- 
tain verdict,  no  specification  of  particulars 
in  which  such  evidence  is  insufficient  Is  re- 
quired.— Shadburne  v.  Daly.  76  Cal.  355,  356, 
18  Pac.  403. 

47.  Same — Same — Where  there  ta  no  evl- 
dcac«  to  eiMtBlii  fladluKa  party  complainlnff 
Is  not  required  to  show  Insufficiency  of  evi- 
dence. In  such  case  burden  Is  on  party  sus- 
talnlngr  flndlnss  to  call  attention  to  enough 
evidence  to  Justify  finding. — San  Luis  W. 
Co.  V.  Bstrada.  117  Cal.  168,  184,  48  Fac. 
1076. 

48.  Same — Same — Where  there  waa  sllsfat 
cvlrfeaee  to  anstaln  flndlnc  absence  of  spec- 
ification of  Insufficiency  can  not  be  dis- 
pensed with  under  rule  that  In  case  of  entire 
evidence,  burden  Is  on  party  sustaining  flnd- 
Ing  to  call  attention  to  at  least  enough 
evidence  to  Justify  flndlnff. — Estate  of  Beh- 
rens,  ISO  CaL  416,  418,  62  Pac.  603. 

48.  Saate—Ohjeet  af  reqalremeata  Is  to 
advise  respondent  of  particulars  wherein  he 
should  take  note  whether  evidence,  If  any, 
sustaining  decision  appeared  in  bill  of  ex- 
ceptions when  proposed. — Estate  of  Levln- 
aon,  108  Cal.  450,  4SB.  41  Fac.  488,  42  Pae. 
479. 

SO.  Same  —  Snffletene?  ' —  Bach  distinct 
preposltlna  excepted  to  on  groaad  that  It  la 
not  Instilled  hy  cvideaee  should  be  separ- 
ately specified,  and  no  statement  of  evidence 
nor  deduction  therefrom  by  way  of  argu- 
ment Is  proper  In  connection  with  specifica- 
tion.—Balrd  V.  Feall.  92  Cal.  2S6,  239,  28  Pac. 
286. 

Bl.  Same  —  Same  —  SpecUeatlODs  clearly 
deslsnattuK  flndlngs  and  parlK  of  ftndinKs 

which  it  is  claimed  evidence  does  not  Jus- 
tify them,  are  sufficient.  No  reference  to 
evidence  is  required  in  specification,  except 
to  see  that  it  Is  Insufficient  to  Justify  par- 
ticular finding  called  In  question. — Swift  v. 
occidental  H.  &  F.  Co.,  141  Cal.  161,  167,  74 
Pac.  700. 

SS;  Notlag  that  If  Kyle  Craig,  12S  Cal. 
107,  116,  £7  Fac.  791,  was  understood  differ- 
ently. It  conveyed  an  erroneous  Impression. 

BS.  Same — Same  —  SpeclflcatloBa  of  par* 
ticalar  Items  la  acttoa  «d  aecoiiat  which 
appellate  deems  to  be  unsupported  by  evi- 
dence, sufficiently  advises  respondent  of 
particulars  wherein  he  should  take  note 
whether  evidence.  If  any,  sustaining  account 
appeared  In  bill  of  exceptions  when  pro- 
posed.— Estate  of  Levinson,  108  Cal.  <50, 
455,  41  Pac.  483,  42  Pac.  479. 

04.  Same — Same — Spedflcattona  frnoring 
evidence. — Specifications  In  an  action  to  re- 
cover property  which  ignored  release  of 
property  by  sheriff,  and  were  based  on 
statement  that  they  were  never  taken  by 
sheriff.  Is  an  Insufficient  specification  that 
jury  disregarded  evidence  which  related  to 
release.~Rlder  v,  Gdgar.  E4  Cal.  127.  130. 


B5.  Same — Same  —  Spedfleatlon  polatlas 
to  sole  qnestlOB  raised. — Where  bill  of  ex- 
ceptions expressly  shows  that  only  ques- 
tion to  be  raised  on  motion  for  new  trial 
was  aa  to  whether  or  not  plaintiff  was  en- 
titled under  evidence  to  damages,  and  bill 
Included  all  evidence  bearing  on  that  ques- 
tion, and  specification  points  to  sole  ques- 
tion professedly  involved  in  motion  so  that 
opposite  party  might  see  to  It  that  all  evi- 
dence bearing  on  issue  and  proper  to  be 
considered  by  court  was  set  forth  In  bill, 
specification  was  sufllclent. — Live  Stock  G. 
P.  Co,  V.  Union  B.  Co..  114  CaU  447,  460,  46 
Pac.  286. 

'  59.  Same— Same—Speclflcatlon  that  evl- 
deaee  does  not  sbow  certain  facts  Is  equiva- 
lent to  showing  tl:at  evidence  is  Insufficient 
ta  Justify  decision  on  those  particular  facts, 
and  hence  is  insufflclent. — Estate  of  Fath, 
132  Cal.  609.  614,  64  Pac.  996. 

57.  Same — Sam^—SpecU cation  that  plain- 
tiff showed  no  right  af  poasessloa  to  pre« 
misea  aaed  for  as  against  defendant  or  at 
all.  Is  not  sufficient  specification  of  particu- 
lars in  which  evidence  failed  to  show  ten- 
der of  purchase-money  In  action  to  foreclose 
contract  to  purchase,  as  such  specification 
is  aa  applicable  to  any  other  of  series  of 
alleged  facts  on  which  plaintiff  relied  to 
make  out  his  right  of  possession. — Thorne 
T.  Hammond,  46  Cal.  530,  634. 

58.  Same — Same — Speclfleatlon  to  llndiog 
aa  whole  Is  Insufficient  where  finding  con- 
tains three  distinct  propositions  of  fact. 
Each  Itroposltlon  must  be  separately  speci- 
fied.—Balrd  V.  Peall.  92  Cal.  236,  289,  28  Pac. 
285. 

59.  Specification  that  court  erred  In  find- 
ing certain  facts  Is  not  sufficient  under  tnls 
section.— Coglan  v.  Beard,  S7  Cal.  303.  304, 
7  Pac.  738. 

60.  Statement  in  bill  of  exceptions  that 
"foregoing  Is  all  evidence  Introduced  on 
trial,  cause  was  submitted  to  court  for  de- 
cision, and,  after  considering  same,  court 
filed  Its  findings  of  fact  and  concluBlons  of 
law  and  ordered  Judgment  entered  In  ac- 
cordance therewith,  to  which  order  and 
decision  defendant  then  and  there  duly  ex- 
cepted," Is  an  insufficient  exception  to  en- 
able court  to  examine  evidence  for  purpose 
of  determining  Its  sufficiency  and  Justify 
findings,  but  findings  can  only  be  examined 
to  see  whether  they  support  Judgment. — 
City,  etc.,  of  San  Francisco  v.  Pacific  Bank 
89  Cal.  23,  24,  26  Pac.  616,  836, 

61.  Specification  that  court  erred  In  find- 
ing that  allegations  of  plalntifTs  complaint 
were  true  and  all  denials  and  allegations  of 
defendant's  answer  were  untrue  Inasmuch 
aa  testimony  does  not  disclose  such  state  of 
facts;  that  findings  are  not  borne  out  by 
testimony;  fraud  and  misrepresentation  of 
law  baving  been  proven  by  defendant  and 
his  witnesses,  la  not  sufficient  specification 
of  Insufficiency  under  this  section. — Gamble 
V.  Tripp,  99  Cal.  223,  226,  38  Fac.  861. 

62.  8am»— Same^Where  evidence  la  act 
oat  In  mil, — On  appeal  from  an  order  re- 
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fuslnff  new  trial  after  ffraatlnff  diaeharpe 

to  Insolvent,  apeclflcatlon  of  vround  on 
which  evidence  was  Insufflclent  to  justify 
decision  was  that  evidence  was  not  suRl- 
clent  to  finding  that  insolvent  did  keep 
proper  books  of  account,  and  bill  was  set- 
tled hy  judere  as  full,  true,  and  correct,  and 
so  stipulated  by  attorney  for  respondent, 
and  it  appeared  from  bill  itaelf  tliat  evi- 
dence concerning  booka  kept  by  insolvent 
was  full  and  complete,  and  objection  to 
consideration  of  sufficiency  of  evidence  on 
ground  that  it  appeared  from  bill  of  excep- 
tions that  certain  evidence  in  regard  to 
validity  of  claims  of  mother  and  aunt  of 
insolvent  was  by  stipulation  considered  evi- 
dence in  trial  of  this  proceeding  for  dis- 
charge, was  not  aet  out  In  bill  will  be  over- 
ruled.— Sullivan  V.  Washburn  ft  M.  Mfg.  Co., 
139  Cal.  267,  in,  72  Pac.  992. 

OS.    Statemeat  of  evldenee— la  seacral.— 

Evidence  or  other  matter  which  may  be 
stated  in  bill  of  exceptiona  for  purpose  of 
explaining  objection  taken,  does  not  include 
objections  taken  by  party  proposing  amend- 
ment or  any  evidence  or  other  matter  neces- 
sary to  explain  same. — In  matter  of  Qatea, 
BO  Cal.  257,  2S9,  27  Pac.  19S. 

•4.  Same— All  svldenee  tending  to  explala 
objection  taken  wUl  be  vrcaamed  to  kavc 
beca  laaerted  in  Mil,  and  If  from  suoti  evi- 
dence it  appears  tliat  court  below  erred  in 
ruling  aa  to  material  matter,  It  la  ground 
for  reveraal.  Supreme  court  will  take  It  for 
granted  that  Judge  of  trial  court  will  aee  to 
it  that  sufDcient  of  testimony  as  will  sus- 
tain his  ruling,  if  any  such  was  given,  is 
Incorporated  in  bill  of  exceptiona. — Wilson 
V.  Atkinson,  68  Cal.  690.  B91,  10  Pac.  203. 
See  CouBon  v.  Wilaon,  2  Cal.  App.  181,  88 
Pac  262. 

66.  If  there  was  anjr  evidence  which 
would  explain  or  overcome  that  set  forth 
In  the  bill.  It  was  the  duty  of  the  respon- 
dent to  canae  it  to  be  incorporated  therein. 
— Couaon  Wilson,  2  Cal.  App.  181,  88  Pao. 
262. 

Am  to  amcadaaeata  to  bill  on  qncotlou  of 
cvldeacc,  see,  post,  |  650  and  note. 

66.  Saine— Bill  of  exceptiona  merely  aet- 
tlBg  fortb  other  flndlnga  and  atattnc  that 
each  tacts  were  catabltohed  by  evidence,  is 
not  statement  of  so  much  of  evidence  as 
may  be  necessary  to  explain  objection  that 
portion  of  one  llnding  la  not  sustained  by 
evidence.  It  not  being  statement  of  evi- 
dence at  all,  but  general  conclusion  that 
certain  facts  were  established  by  evidence. 
— Cox  V.  McXAughlin,  1  Cal.  Unrep.  858,  18 
Pac.  111. 

6T.  Same— Evidence  In  full  need  not  be 
aclven  where  question  presented  is  solely  as 
to  sufliclency  of  conflicting  evidence  to  sus- 
tain particular  finding.  All  that  la  required 
is  that  sufflclent  amount  of  evidence  be  in- 
serted bearing  on  each  aide  of  question  to 
show  substantial  conflict,  since  In  such  case 
decision  of  court  below  will  not  be  inter- 
fered with. — Vatcher  v.  Wilbur,  144  Cal. 
536,  639,  78  Pac.  14. 


OS.  8awe— BvMence  need  not  aeaoBvaar 

objectlona  to  eonclnalon  of  fact  from  other 
facta  specifically  found.  —  Walkerley  T. 
Oreeue,  104  CaL  208,  211,  S7  Pac.  890. 

•t,  Baaic  — Men  rcaeript  of  aotea  ot 
■hortbond  reporter  in  which  evidence  Is 
detailed  by  question  and  answer  with  objec- 
tions taken  and  rulings  thereon.  Is  not  suffl- 
clent statement  under  this  section. — Cald- 
well T.  Parks.  50  Cal.  502,  60S;  City  of  Santa 
Ana  T.  Ballard,  126  CoL  677,  678,  69  Pac. 
188. 

70,  Duty  devolved  upon  petitioner  to  pre- 
pare proper  statement  of  bill  of  exceptions 
80  as  to  sustain  his  contention  of  InsufD- 
clency  of  evidence  to  Justify  decision  of 
trial  court  on  point  in  question,  does  not 
mean  that  statement  or  bill  of  exceptions 
should  embody  all  reporter'a  notes. — ^Vat- 
cher T.  Wilbur,  144  Cal.  536,  640.  78  Pac.  14. 

Tl.    SnlBeiency  of  objection— In  general. 

— ^Where  the  defense  of  want  of  considera- 
tion rests  upon  the  allegation  of  a  conclu- 
sion of  law,  the  objection  thereto  made 
after  the  trial  of  the  case  upon  the  merits 
will  not  be  considered  upon  an  appeal  sup- 
ported only  by  a  record  which  does  not 
show  that  such  objection  was  Interposed  by 
demurrer  or  otherwise  In  the  court  below. — 
Rivera  T.  Cappa,  29  Cal.  App.  497,  156  Pac. 
1017. 

72.  An  objection  so  general  as  not  to 
call  the  court's  attention  to  the  particular 
aspect  in  which  the  question  is  claimed  to 
be  obnoxious  will  not  be  regarded  as  sutn- 
cient  to  entitle  one  to  have  the  exception 
reviewed. — ^Aston  v.  Examiner  Printing  Co., 
226  Fed.  496. 

73.  Snfllclcner  of  record— ^ot  treated  as 
bill  of  eaccptloaa. — In  the  case  of  an  appeal 
where  the  form  of  the  record  is  not  a  state- 
ment on  appeal,  and  is  wanting  In  a  specifi- 
cation of  the  particulars  wherein  It  Is 
claimed  that  the  evidence  is  Insufllcient  to 
Justify  the  decision,  It  will  not  be  treated 
as  a  bill  of  particulars,  under  the  provisions 
of  the  above  section  and  section  650,  post. — 
Welsshand  v.  City  of  Petaluma,  37  Cal.  App. 
296,  174  Pac.  955.  following  the  doctrine  in 
Coveny  v.  Hale,  49  Cal.  553;  Wataon  v.  Ban 
Francisco  &  Humboldt  Bay  R.  Co.,  60  Cal. 
623;  Bonner  v.  Quackenbush,  61  Cal.  180; 
Eltzroth  V.  Ryan.  89  Cal.  186.  140,  26  Pac. 
647;  Winterburn  v.  Chambers,  91  Cal.  170, 
185,  27  Pac.  658:  Commercial  Bank  v.  Red- 
fleld,  122  Cat.  405,  55  Pac.  160.  772;  Estate 
of  Bchrens,  130  Cal.  416,  418,  62  Pac.  603. 

74.  In  those  cases  in  which  a  record  Is 
wanting  In  specltlcationB  of  particulars 
wherein  the  evidence  is  claimed  Insufllcient 
to  Justify  the  decision,  and  such  record  not 
being  treated  as  a  bill  of  exceptions,  as 
pointed  out  In  the  preceding  paragraph,  the 
sutHclency  of  the  evidence  to  aupport  the 
flndtngs  of  the  court  can  not  be  reviewed 
unless  the  full  record  has  been  up,  as  pro- 
vided In  section  953a,  post. — Weissliand  v. 
City  of  Petaluma,  S7  Cal.  296,  174  Pac.  965.' 
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§  649.  BILL  OF  EXCEPTIONS.  WHEN  TO  BE  PRESENTED,  ETC.  A  bill 
containing  the  exception  to  any  decision  may  be  presented  to  the  court  or 

judge,  for  settlement  at  any  time  after  the  decision  is  made,  but  the  same  must 

be  presented  within  ten  days  after  written  notice  of  making  such  decision,  and 

after  having  been  settled  must  be  signed  by  the  judge  and  filed  with  the  clerk. 

"When  the  decision  excepted  to  is  made  by  a  tribunal  other  than  a  court,  or  by 

a  judicial  officer,  the  bill  of  exceptions  must  be  presented  to  and  settled  and 

signed  by  such  tribunal  or  officer. 

History:  Ehiacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  187&-6.  p.  92;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-lf  p.  147,  held  uncoiistltatlonal,  see  his* 
tory,  S  6  ante;  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  715,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  449;  March  20,  1911,  Stats,  and  Amdts. 
1911,  p.  408. 


BILL  or  EXCEPTIONS— WHEN  TO  BE 
PEESENTED. 

1.  Constnietion  of  seetion^As  pennissivs, 

2.  Same — ^Does  not  fix  any  speeilto  time  for 

settling  bill  of  exceptions, 

3-  5.  Bill  of  exeeptions — ^Mnst  be  presented  to 
judge  and  settled  at  time  roUng  is 
made. 

6.  Same — Certifieate  goremi  as  to  time  of 

presenting. 

7-  9.  Same — Beasooable  time. 

10.  Writing  and  signing — Ezoeptlons  taken 
daring  progress  of  trial. 

1.    C*matnictl*B  of  aeettom— A*  perails- 

mtvK. — The  above  section  has  been  con- 
Btrued  to  be  permissive  and  prlvtlegre 
granted  party  of  presenting  his  bill  of  ex- 
ceptions for  settlement  at  time  of  ruUns  la 
not  necessarily 'exclusive. — Flagfg  v,  Puter- 
baugh.  9S  Cal.  134,  136,  32  Pac.  863. 

X  Same— Dm*  aot  ttz  any  Rpeeiac  time 
for  aetaiBS  of  bUl  «t  exccpitom,  but  only 
declarea  that  It  may  be  done  Immediately 
upon  rendering  of  decision  to  which  ex- 
ception Is  made.  If  not  done  Immediately, 
right  Is  not  taken  away. — Tregambo  v. 
Comanche  M.  &  M.  Co.,  ST  Gal.  601,  60S,  504.. 

5.  Bin  of  ezccpttOBB— Hniit  be  pmeated 
t«  Jadge  and  Mettled  at  time  nllag  la  made 
and  in  presence  of  adverse  party.  It  can 
not  be  properly  presented  to  Judge  or  set- 
tled at  any  other  time. — Estate  of  Carpenter, 
127  Cal.  682,  684,  60  Pac  188;  SisUta  of 
Scott.  128  Cal.  678.  680,  81  Pac.  98. 

4.  BIU  of  exceptions  must  be  reduced  to 
writing  and  settled  by  judge  Immediately 
upon  taking  of  exception  under  Practice 
Act. — Central  Pac  R.  Co.  t.  Pearson,  86  Cal. 
247,  267. 

6.  It  does  not  contemplate  settlement  of 
bill  after  adjournment  of  court  without  any 
notice  to  adverse  eounael,  and  hence  where 


blU  was  signed  next  day.  It  was  too  late, 
though  at  time  order  was  made  appellant 
stated  that  he  would  at  once  present  bill 
embodying  exceptions,  and  that  short  draft 
of  such  bill  was  prepared  and  presented  to 
Judge,  who  stated  that  If  minor  corrections 
were  made  and  bill  properly  typewritten,  be 
would  approve  same,  but  adjourned  before 
bin  was  typewritten  and  presented  for  his 
approval.— Estate  of  Scott,  188  Cal.  678,  678, 
680,  61  Pac.  98. 

9.  Same— Cert  I  flea  te  governs  >■  to  time 
of  pre*catiag.~Under  certificate  of  Judge 
reciting  that  bill  of  exceptions  was  "duly 
presented  within  time  allowed  by  law"  It 
must  be  assumed  that  bill  was  presented  at 
time  when  decision  was  made,  and  If  court 
actually  settled  It  at  day  later  than  Its  pre- 
sentation, it  can  not  affect  right  of  appel- 
lant to  use  bill. — Estate  of  Gordon,  142  Cal. 
126,  134.  75  Pac.  672. 

T.  Same — Reawinable  time.— Bill  of  ex- 
ceptions in  case  which  falls  under  this  sec- 
tion should  be  allowed  and  settled  within 
reasonable  time;  analogy  furnished  by  sec- 
tions 6S0  and  861,  post,  should  determine 
what  Is  reasonable  time. — ^Blagg  v.  Puter- 
baugh.  98  Cal.  1S4,  186,  82  Pac.  868;  Smith 
V.  Jordan.  122  Cal.  .  68,  69,  64  Pao.  S68. 

8.  Rence  where  proposed  bill  was  not 
prepared  and  served  after  order  was  made 
It  was  error  to  settle  bill. — Smith  V.  Jordan, 
122  Cal.  68,  «9,  64  Pac.  868. 

9.  Bill  of  exceptions  dated  more  than 
four  months  after  ruling  striking  out  por- 
tion of  defendant's  answer  was  made  should 
not  have  been  allowed. — Levee  District  v. 
Huber.  57  Cal.  41,  42. 

IC  WrltlBg  aad  aigalng  —  Kxccptlou 
taken  dvrtag  progremi  of  trial  shonld  be 
written  upon  sheet  of  paper  and  signed  by 
Judge  and  Died  In  case,  and  when  Judgment- 
roll  was  made  up,  attached  to  Judgment- 
roll.— More  T.  Del  Valle.  88  Cal.  170,  174; 
Kavanagh  t.  Blaua.  88  Cat  881,  868. 


§660.  SXCEPTZ0N8  NOT  PRESENTED  AT  TIME  07  BULINO.  NO- 
TICE TO  ADVERSE  PABTT.  [DRAFT  OF  PROPOSED  BILL;  AMEND- 
MENTS.]  HOW  SETTLED,  STO.   When  a  party  desires  to  have  exceptions 

lOM 
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taken  at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  at  any  time  thereafter, 
and  within  ten  days  after  the  entry  of  judgment,  if  the  action  was  tried  with 
a  jury,  or  after  receiving  notice  of  the  entry  of  judgment,  if  the  action  was 
tried  without  a  jury,  or  if  proceedings  on  motion  for  a  new  trial  be  pending, 
within  ten  days  after  notice  of  decision  denying  said  motion,  or  other  deter- 
mination thereof,  or  such  further  time  as  the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a  bill,  and  serve 
the  same,  or  a  copy  thereof,  upon  the  adverse  party. 

[Contents  of  draft.]  Such  draft  must  contain  all  the  exceptions  and  proceed- 
ings taken  upon  which  the  party  relies,  and  may  contain  all  matters  review- 
able on  the  same  appeal  whether  occurring  at  the  trial  or  on  motion  for  a  new 
trial.  It  may  also  contain  a  statement  of  any  matters  occurring  upon  the 
trial,  in  the  presence  of  the  court,  showing  any  of  the  matters  mentioned  in 
subdivisions  one  and  two  of  section  six  hundred  fifty-seven  of  this  code. 

[Adverse  party  may  propose  amendments.]  Within  ten  days  after  such 
service  the  adverse  party  may  propose  amendments  thereto,  and  serve  the  same 
or  a  copy  thereof,  upon  the  other  party.  The  proposed  bill  and  amendments 
must,  within  ten  days  thereafter  be  presented  by  the  party  seeking  the  settle- 
ment of  the  bill,  to  the  judge  who  tried  or  heard  the  ease,  upon  five  days'  notice 
to  the  adverse  party,  or  be  delivered  to  the  clerk  of  the  court  for  the  judge. 

[Clerk  must  deUver  to  judge.]  When  received  by  the  clerk  he  must  imme- 
diately deliver  them  to  the  judge,  if  he  is  in  the  county;  if  he  is  absent  from 
the  county,  and  either  party  desires  the  paper  to  be  forwarded  to  the  judge, 
the  clerk  must,  upon  notice  in  writing  of  such  party,  immediately  forward  them 
by  mail,  or  other  safe  channel;  if  not  thus  forwarded  the  clerk  must  deliver 
them  to  the  judge  immediately  after  his  return  to  the  county. 

[Judge  to  designate  time  of  settling.]  When  received  from  the  clerk,  the 
judge  must  designate  the  time  at  which  he  will  settle  the  bill,  and  the  clerk 
must  immediately  notify  the  parties  of  such  designation.  At  the  time  desig- 
nated the  judge  must  settle  the  bill.  The  bill  must  thereupon  be  engrossed  and 
presented  to  the  judge  to  be  certified,  by  the  party  presenting  it,  within  ten 
days. 

[Action  toied*  before  referee.]  If  the  action  was  tried  before  a  referee,  the 
proposed  bill,  with  the  amendments,  if  any,  must  he  presented  to  such  referee 
for  settlement  within  ten  days  after  service  of  the  amendments,  upon  notice  of 
five  days  to  the  adverse  party,  and  thereupon  the  referee  must  settle  the  bill. 
If  no  amendments  are  served  or  if  served  are  allowed,  the  proposed  bill  may 
be  presented,  with  the  amendments,  if  any,  to  the  judge  or  referee,  tor  settle- 
ment without  notice  to  the  adverse  party. 

[Judge  to  strike  ont  useless  matter.]  It  is  the  duty  of  the  judge  or  referee, 
in  settling  the  bill,  to  strike  out  of  it  all  redundant  and  useless  matter  so  that 
the  exceptions  and  proceedings  may  be  presented  as  briefly  as  possible.  When 
settled,  the  bill  must  be  signed  by  the  judge  or  referee,  with  his  certificate  to 
the  effect  that  the  same  is  allowed,  and  must  then  be  filed  with  the  clerk. 

[Not  to  be  served  on  party  when  default  entered.]  No  bill  of  exceptions, 
notice  of  appeal,  or  notice  or  paper,  other  than  amendments  to  the  pleadings  or 
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an  amended  pleading,  need  be  served  upon  any  party  whose  default  has  beea 

duly  entered,  or  who  has  not  appeared  in  the  action  or  proceeding. 

History;  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  313;  by  Code  Commission,  Act  March 
C,  1901,  Stats,  and  Amdts.  1900-1,  p.  147,  held  unconstitutional,  see  his- 
tory, S5  ante;  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  716,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  449;  April  19,  1909,  Stats,  and  Amdts. 
1909,  p.  993;  March  20,  1911,  Stats,  and  Amdts.  1911,  p.  400;  April  24. 
1915,  Stats,  and  Amdts.  1916,  p.  207.   In  effect  August  8,  1915. 


BILL  OP  EXCEPTIONS— TIME  OP  PBES- 
ENTATION  OP— NOTICE  TO 
ADVERSE  PABTIES. 

1.  "Adverse  parties" — As  to  who  is. 

2.  Alternative  method  of  appeal — See- 

tioDS  941a-941c,  repealed  in  1921. 

3.  Same  —  Defective  reitord  —  Not  re- 

garded as  bill  of  exceptions. 

4.  Amendment  of  1907 — As  to  service 

on  adverse  party. 

5.  Amendments  wliich  may  be  proposed 

to  draft — In  general. 


13.  Same — Service  by  mail. 

14.  Same — Same  —  Acknowledgment  bj 

letter  of  receipt  of. 

15.  And  statement  of  the  case. 

16. 17.  Aathentication  and  certification. 

18.  Certificate — Failure  io  prodnoe. 
19.20.  Same — Filing  settled  and  engrossed 
bill  before  it  waa  certified  by  in- 
advertence  of  judge  or  referee. 

21.  Same — ^Unaathenticated  bill  of  ex- 

ceptions. 

22.  Constmetion  of  aection — As  to  suffi- 

ciency of  compIiaDce. 

23.  Same — Applicable  where  order  ex- 

cepted to  IB  appealable  order. 
24-  26.  Same — ^Does  not  relate  to  exceptions 
taken  after  trial  and  judgment. 

27.  Same — Includes  exceptions  taken  in 

course  of  proceedings  before  trial 
has  commenced. 

28.  Same — Includes  persons  claiming  as 

devisees  under  will. 

29.  Same — Not  retroactive. 

80.  Same — Provides  for  settlement  of 

bills  of  exception  based  on  errors 
of  law  occurring  at  trial. 

81.  Same — Provides  bow  all  papers,  pro- 

ceedings, and  exceptions  not  other- 
wise part  of  record  may  be  made 
such. 

32.  Same—'  *  Trial '  '—Meaning  of. 
CC.P.— 101  im 


'33-  35.  Contents  of — Exception  to  ruling  on 
motion  for  new  trial. 

36.  Same — Irrelevant  matters. 

S7t  Same — Prayer  or  request  that  it  be 
allowed  or  certified  as  -bill'  of  ex- 
ceptions. 

38.  Same  —  Reference  to  pleadings  on 
hearing  of  motion  for  new  trial. 

39,  40.  Same  —  Specification   of  particular 
errors  of  law. 

41-  43.  Same — Statements  of  fact. 

44-  51.  Delay  in  service  of  proposed  bill  of 

exceptions — Effect  of. 

52.  Effect  of  certification. 

53.  Effect  of  filing. 

64,55.  Engrossment — As  to  generally. 

56.  Same — Correct  engrossment,  question 

of  how  determined. 
67.  Same — Determination  of  jud^e  as  to 

whether    bill    of    exceptions  is 

correctly  engrossed. 
58.  Same  —  Failure  to  serve  engrossed 

bill    OD    attorney    for  opposing 

party. 

69.  Same  —  Leaving  engrossed  bill  with 
deputy  clerk  without  request  to 
present  it  to  judge. 
60-  62,  Same — Unexplained  neglect  in  caus- 
ing bill  of  exceptions  to  be  en- 
grossed. 

63,  Extension  of  time — For  preparation 
of  bill — Not  an  estoppel. 
64,66.  Same— Of  filing  proposed  bill— Sec- 
ond default. 

66.  Same— To  settle  and  allow  bill. 

67.  Failure  to  deliver  —  Court  may  re- 

lieve from. 

68.  Failure  to  serve  proposed  bill — Loss 

of  right, 

69.  Filing— Delay  in. 

70.  Form — ^Draft  of  bill  must  be  authen- 

ticated. 

71,  72.  Full  statement  of  evidence  unneces- 
sary— In  general. 

73.  Same  —  Skeleton  bill  —  Amendments 

in  genera]  terms. 

74.  Same — Striking  out  redundant  mat- 

ter. 

75.  In  default  case  —  Incorporation  of 

evidence  in  transcript. 

76.  Instructions  —  Failure   to   show  at 

whose  request — ^Presumption. 


6.  Same  —  Amendment  by  trial  judge 

after  appeal. 

7.  Same — Amendment  on  appeaL 

8.  Same — Condensing  narrative  form. 

9.  Same — Determination  of  judge. 

10.  Same — Failure  of  respondent  to  pro- 

pose amendments. 

11.  Same — Insertion  in  engrossed  bill, 

12.  Same — Matter  to  obviate  error. 
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77.  Mandatory  proviaioa. 

78.  Motion  for  new  trial — Order  deny- 

ing— Bill  of  exceptions, 

79.  Same — Motion  pending — Ground  for 

refusal  to  settle  bill 

80.  Neeewity  of  filing. 

81.  New  trial  order — Bill  of  exeeptiouB 

— Time  for  preparing  bill. 

82.  Parties  upon  whom  bill  must  'be 

served — Id  general. 

83.  Same— "AdTene  part^" 

84.  Same — Interlocutory  decree  final  by 
-  alBnnanee. 

8fi,  86.  Preparation  and  settlement — Ab  to 

generally. 

Same — Ab  to  time  of. 


87,  88. 

89-  92.  Same — Extentuon  of  time. 

93.  Same — Same — ^May  be  made  by  stip- 
ulation. 

94,95.  Same — Same — Order  made  after  ex- 
piration of  statutory  period, 

96- 101.  Same— Failure  to  settle  bill  of  ex- 
ceptions within  time  specified. 

102.  Same — Same— Waiver  of  delay. 

103.  Same — Notice  of  entry  of  decision. 

104.  Same  —  Same  —  Judgment  rendered 

by  trial  court  according  to  direc- 
tions of  eaprome  court. 
105, 106.  Presentation  for  settlement — In  gen- 
eral. 

107- 109.  Same — Must  be  presented  to  judge 
who  made  ruling. 

110,  111.  Same— Same—Duty  to  settle. 

112.  Same — Notice  to  adverse  parties  at 
time  of  delivery  of  bill  of  excep- 
tions to  clerk. 

113, 114.  Same — Same  —  Designation  of  time 
for  settlement  when  court  was  in 
session  and  both  parties  were  pres- 
ent. 

'  116.  Same — Same  —  Same  —  When  attor- 
neys for  both  parties  were  actually 
present  at  time  of  settlement. 

116.  Same — Failure  to  serve  copy  of  no- 

tice of  time  and  place  of  settle- 
ment. 

117.  Same— Same — If  ftmendmeDts  to  bill 

are  allowed. 
118, 119.  Same — Same — Waiver  of  notice. 

120.  Same — Same — Waiver  of  objection 

to  notice. 

121.  Same — Bequest  to  settle. 

122.  Same — Same — ^Delivery  of  proposed 

bill  and  amendments  to  clerk. 

123.  Same  —  Time  for  presentation  and 

settlement. 

124- 126.  Same  —  Same  —  Failure  to  present 

proposed  amendments. 
127, 128.  Same — Same — Failure  to  give  five 

days '  notice  of  presentment. 

IMS 


120.  Same  —  Same  —  If  no  amendments 

were  served. 

130-  132.  ^me— Same— Belief  from,  delay. 

133.  Same — Same — Waiver  ot  dsHaj, 

134.  Becord  on  appeal  —  Appeal  before 

motion  for  new  trial  diaposed  of — 
Transmission  to  appellate  court — 
Proeedure. 

135- 137.  Same — Contents  of. 

138, 139.  Refusal  to  settle  biU— Can  not  be 

relieved  on  appeal. 
140- 142.  Same  —  Mandamus  lies  to  compel 

judge  to  settle  bill  of  exceptions. 

143.  Same — Same — Answer  to  alternative 

writ  of  mandate. 

144.  Same — Same — Application  for  man- 
damus made  more  than  five  months 
after  refusal. 

145, 146.  Same — Same — ^Petition  for  manda- 
mus. 

147.  Same— Polity  of  the  law. 

148.  Same — Same — Policy  of  law  as  to 
doubtful  cases. 

149.  Same — Service  of  proposed  amend- 
ments by  mail. 

150.  Service  of  engrossed  bill. 

151.  Settled  under  provisions  of  above 
section. 

152-  1S5.  Settlement  of  bill — In  general. 

156.  Signature — As  to  necessity  for. 

157.  Signing  and  certifying  bill — Befnsal 

of  judge. 

158.  Same — Same — Incorporation  of  docu- 
ments not  accessible  to  appellant. 

159, 160.  Specifications   of  errors  —  Not  re- 
quired. 

161.  Statement  on  motion  for  new  trial — 
Failure  of  service  on  adverse 
parties. 

162.  Striking  out  redundant  and  useless 
matter. 

163.  Same — Additional  costs. 

164.  Same  —  Bedundant  matter  disre- 
garded. 

165.  Same — Setting  up  will  twice. 

166.  Same — Things  which  did  not  traun- 
pire  in  court. 

167.  Same — Time  of  making  demand — 
Termination  of  new-trial  proceed- 
ing— Failure  of  court  to  act  on 
motion. 

168.  Same — Same — Written  notice. 
160.  Unauthenticated  bill  of  exceptions — 

Can  not  be  considered. 

170.  Use  of  bill— By  other  than  person 

making. 

171.  Waiver  of  notice — By  one  adverse 
parties — ^Does  not  affect  other  ad- 
verse party. 

172.  What  constitutes  bill — In  general, 

173.  Same — Certificate  of  judge. 

174.  Same — Purpose  for  which  setticfl.  , 
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ITS,  Sune — Statement. 

176.  When  proper — Appeal  from  order 

directing  conveTanee. 

177.  Wbea  right  of  party  to  have  bill  is 

in  doubt. 

Am  to  time  to  aerve  Motler  of  motlom  for 
■e*v  trial,  see.  post,  {  659  and  note. 

1.  "Adverac  party" — Am  to  wko  — Held 
to  be  "every  party  whose  Interest  in  the 
subject-matter  ol  the  appeal  Is  adverse  to 
or  win  be  affected  by  the  reversal  or  modi- 
fication of  the  Judgrment  or  order  from 
which  the  appeal  has  been  taken." — Estate 
of  Younff,  149  Cal.  175,  85  Pac.  145.  See 
Senter  v.  De  Bernal,  38  Cal.  637;  O'Kane  v. 
Daly,  63  Cal.  319;  Williams  v.  Santa  Clara 
Mln.  Assoc..  SS  Cal.  195,  5  Pac.  86;  Randall 
V.  Hunter.  69  Cal.  80,  10  Pac.  130;  In  Matter 
Castle  Dome  Mln.  Co.,  79  Cal.  246,  249,  31 
Pac.  746:  Harper  v.  Hildreth.  99  Gal.  267,  S3 
Pac.  1103;  De  Arnaz  v.  Jaynes.  4  Cal.  Unrep. 
226.  34  Pac.  223;  Lancaster  v.  Maxwell,  103 
Cal.  67,  36  Pac.  951;  Vincent  v.  Collins,  122 
Cal.  390.  56  Pac.  129;  Eetate  of  Scott,  124 
Cal.  671.  67  Pac.  664;  Elliott  v.  Superior 
Court.  144  Cal.  406,  103  Am.  St.  Rep.  102,  77 
Pac.  1109;  Johnson  v.  Phentx  Ins.  Co..  146 
Cal.  671.  676,  80  Pac.  719;  Bell  v.  San  Fran- 
cisco Sav.  Union.  168  Cal.  71,  94  Pac.  ^28: 
Ford  T.  Cannon,  6  Cal.  App.  187,  89  Pac. 
1072;  Ford  A  Sanborn  T.  Braelan  Seed  Grow- 
ers Co.,  10  Cal.  App.  762,  766.  108  Pac.  946. 

S.  AlterHMtlve  Hetked  of  appeal  —  See> 
tlons    Mla-Mlc   repealed    In    1821.  —  The 

taking:  of  an  appeal  under  the  provisions  of 
sections  941a  et  aeq.  does  not  dispense  with 
the  preparation  of  a  bill  of  exceptions  to 
be  used  upon  such  appeal  In  the  manner 
prescribed  In  this  and  the  succeeding:  sec- 
tions.— Ford  &  Sanborn  Co.  v.  Braslan  Seed 
Growers  Co.,  10  Cal.  App.  762,  7««,  103  Pac. 
946. 

a.  Same— Defective  rceard— Not  recarded 
as  kill  of  exeeptlOBs. — In  a  case  In  Thich 
an  appeal  is  taken  by  the  alternative 
method  provided  for  by  sections  953a  to 
9S3c,  post,  and  the  transcript  Is  prepared 
by  the  trial  Judgre  from  his  own  minutes, 
certified  In  usual  form,  this  defective  tran- 
script can  not  be  regarded  as  a  bill  of  ex- 
ceptions within  the  contemplation  of  the 
above  section,  notwithstanding  the  fact  that 
the  Judge  certified  as  to  Its  correctness.— > 
Clemens  v.  Grew,  34  Cal.  App.  272,  167  Pao. 
299. 

4.  Amendnient  of  ISOT— Aa  to  service  on 
adv*r«c  partT.^ — Failure  to  serve  a  bill  of 
exceptions  upon  the  adverse  party,  after  It 
has  been  settled,  engrossed  and  certified, 
as  provided  by  the  amendment  of  1907,  will 
not  warrant  striking  It  from  the  record  on 
appeal  where  there  la  no  claim  or  sugges- 
tion that  the  bill  BR  settled  and  certified 
and  printed  In  transcript  on  appeal  Is  In 
any  respect  Incorrect,  unfiUr  or  Incunplete. 
—Smith  V.  Goethe,  159  Cal.  639,  116  Pac.  323. 

B.  Ameadmente  wkiek  mar  ke  proposed 
«B  draft — la  geneml.^ — Amendments  which 
may  be  proposed  to  draft  of  bill  of  excep- 


tions relate  to  evidence  or  other  matters 
authorized  to  be  stated  In  bill  for  purpose 
of  explaining  objection  taken  and  do  not 
Include  exceptions  taken  by  party  proposing 
amendments  or  any  evidence  or  other  mat- 
ter necessary  to  explain  same. — In  matter 
of  Gates,  90  Cal.  257,  269.  27  Pac.  196. 

Aa  to  ameadateal  of  kill  oa  petition  to  ao- 
preme  eoart,  see,  poet,  |  668  and  note. 

S.  Same — Amcndmeat  ky  trial  Judge  after 
appeal  had  been  taken  by  Insertion  of  par- 
ticulars of  insufllclency  of  evidence  was 
proper  where  appeal  was  from  decision 
made  before  bill  of  exceptions  was  settled. 
—Estate  of  Immb,  95  Cal.  397.  408.  29  Am. 
St.  Rep.  121.  30  Pac.  668. 

T,  Same— AneBdmeat  on  appeal. — Bill  of 
exceptions  authenticated  by  trial  court  can 
not  be  amended  on  appeal. — County  of  Men- 
docino v.  Peters,  1  Cal.  App.  676,  578,  82 
Pac  1133.  See  Bonds  v.  Hickman,  39  Cal. 
461,  466;  Boston  v.  Haynes.  81  Cal.  107: 
Satterlee  v.  Bliss,  36  Cal.  489,  631;  Boyd  v. 
Burrel,  60  Cal.  280,  284;  Warren  v.  Hopkins, 
110  Cal.  606,  609,  42  Pac.  986.  ; 

Aa  to  ameadmeBt  •>  petlttou  to  aaprcM* 
eoart  to  aettle.  see,  post,  I  662  and  note  pars. 
4-8. 

8.  Same— Goadeaslag  aarratlvc  form.^ — 
It  is  the  duty  of  the  Judge  to  settle  a  bill 
of  exceptions  when  properly  presented,  and 
It  it  contains  redundant  or  useless  matter 
It  is  his  duty  to  strike  It  out  or  order  It 
to  be  stricken  out  whether  the  parties  con- : 
aent  thereto  or  not,  or  to  make  the  state- 
ment truly  represent  the  case,  and  hence  It 
Is  error  to  refuse  to  permit  an  amendment : 
to  the  statement  which  embodied  the  re- 
porter's notes  by  condensing  the  narrative 
form  or  In  any  other  particular. — City  of 
Santa  Ana  v.  Ballard,  126  Cal.  677,  678,  69 
Pac.  133. 

8.    Same  —  Determiaatlon   of  Judge  who 

tried  and  heard  case  is  final  as  to  whether 
matter  which  Is  proposed  by  way  of  amend- 
ments  to  bill  of  exceptions  shall  be  allowed,' 
no  mode  of  review  being  provided.~In  mat- 
ter of  Gates,  90  Cal.  267,  369,  27  Pac  195. 

10.  Same— ^allare  of  reapoadeMt  to  pro- 
pose ameadmeata  to  draft  of  bill  which  had 
been  proposed  by  appellant  does  not  pre- 
clude Judge  from  making  same  conform  to 
facts.— Hyde  v.  Boyle.  89  Cat  690,  691,  26 
Pac.  1092. 

11.  Same — lasertloa  la  cagroaaed  kill. — 

Where  amendments  proposed  by  respondent 
to  proposed  bill  of  exceptions  are  merely 
attached  thereto  and  not  Inserted  In  their 
proper  place  In  btll  of  exceptions  as  en- 
grossed, bill  of  exceptions  can  not  be  con- 
sidered on  appeal. — Prltsch  v.  Stampfli,  117 
Cal.  441.  442,  49  Pac  869.  See  Marlow  v. 
Harsh,  9  Cal.  269;  Sktllman  v.  Riiey.  10 
Cal.  800;  Baldwin  v.  Ferre,  28  Cal.  461;  Kim- 
ball T.  Sample,  31  Cal.  667. 

12.  Same— Hatter  to  obviate  error^If  In 

proposed  draft  for  bill  of  exceptions  there  Is 
Inserted  ruling  of  court  deemed  by  party 
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preparing  same  to  erroneous.  It  Is  duty 
of  opposite  party  to  present  In  his  amend- 
ment any  matters  which  would  obviate  ap- 
parent error,  and  It  must  be  assumed  that 
judffe  In  aettlinar  bill  has  caused  to  be  in- 
serted therein  all  matter  which  Is  relevant 
to  his  ruling  or  which  will  explain  same. — 
Bedan  v.  Turner.  »  Cal.  U9.  651,  34  Pac. 
442. 

IS.  Sbbic— ScTTfee  •t  mmn  under  the 
provisions  of  sections  1012  and  1013,  post, 
party  being  ertven  a  certain  number  of  days 
in  which  to  object,  etc.,  is  entitled  to  one 
additional  day  for  each  twenty-five  miles 
distance  between  the  place  where  deposited 
in  the  post  ofUce  and  the  place  to  which  ad- 
dressed.— Prefumo  v.  Russell,  148  Cal.  451. 
lis  Am.  St  Rep.  SOI,  7  Ann.  Cas.  704,  83 
Pac.  810. 

14.  Smmt  —  Sane —  AeknowiedvmeBt  by 
letter  of  receipt  of  proposed  amendment  to 
a  proposed  bill  of  exceptions  does  not  make 
the   service   of   the  proposed  amendment 

personal,  so  as  to  deprive  of  the  extended 
time  provided  for  in  section  1013,  post. — 
Prefuma  v.  Russell,  148  Cal.  461,  113  Am.  St. 
Rep.  301,  7  Ann.  Cas.  704,  88  Pac  810. 

15.  Amd  atatemCBt  ttf  the  eaae  may  be  In- 
corporated In  the  same  paper. — Martin  v. 
Southern  Pacific  Co.,  160  Cal.  131,  88  Pac. 
701. 

18.    AotheBtleattoB    and     eertlflratlon.  — 

Where  upon  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  the  notice  of 
Intention  to  move  for  a  new  trial  has  not 
lieen  authenticated,  the  order  can  not  be 
reviewed,  even  though  the  notice  Is  printed 
In  the  transcript.— Lincoln  County  Bank  v. 
Fetterman,  170  Cal.  367,  14S  Pac.  811. 

Am  to  eertlBcate  of  Jadse,  see  para.  18-21, 
this  note. 

17.  Upon  an  appeal  from  a  judgment 
foreclosing  a  mortgage.  Intermediate  orders 
and  papers  Included  In  the  record  not  cer- 
tified to  by  the  trial  Judge  can  not  be  con- 
sidered.— DIeU  V.  Scott,  27  Cal.  App.  220. 
149  Pac.  775. 

18.  Cert  lllcate— Fall  are  to  prodace  cer- 
tificate that  bill  of  exceptions  had  been  set- 
tled and  allowed  until  bills  had  been  filed 
and  appeal  taken,  argument  on  appeal  mude 
and  motion  to  strike  out  bills  made,  Is  too 
late,  and  bills  must  be  stricken  out. — Keller 
V.  Lewis,  68  Cal.  466,  460. 

Am  to  anthcMtlutloB  and  certlBrate,  see 

pars.  16,  17,  this  note. 

IS.  Same— Flllas  settled  and  eagnmed 
bill  before  It  was  eerttded  by  laadverteacc 
of  jHdge  or  referee  does  not  destroy  right 
of  appellant  to  proper  certificate,  but  such 
filing  wilt  be  considered  as  premature  and 
unauthorized,  and  If  timely  request  Is  made 
for  certificate  of  allowance  It  should  be 
granted  and  bill  rellled. — Jackson  v.  Puget 
Sound  L.  Co.,  115  Cal.  632.  635,  47  Pac.  603. 

2».  DIsttagidaUHKt  Keller  v.  Lewis,  56 
Cal.  466,  460;  Adams  t.  Dohrmann,  63  Cal. 
417,  419. 


21.  Same  —  Unanthcntieated  bill  of  cx- 
ceptlons  consisting  entirely  of  specifications 
of  errors  will  not  be  considered. — Houghton 
V.  Trumbo,  103  Cal.  239,  240.  37  Pac.  152. 

3S.  ConatraetloB  of  aeettou— Aa  to  salD- 
dency  of  eompllanee. — A  sufficient  compli- 
ance with  above  sections  and  section  659. 
post.  In  preparing  and  presenting  a  state- 
ment of  the  case  on  a  motion  for  a  new 
trial,  is  had  where  the  moving  party  leaves 
his  proposed  statement  with  the  clerk  and 
the  adverse  party  thereafter  likewise  leaves 
his  proposed  amendments  thereto,  and  the 
judge  subsequently  receives  all  of  the 
papers,  either  from  the  clerk  or  from  the 
judge  In  whose  place  he  presided  at  the 
trial,  and  thereupon  in  open  court  fixes  a 
day  for  the  settlement  of  the  statement  In 
the  presence  of  both  counsel,  notwithstand- 
ing the  failure  of  the  moving  party  to  give 
the  notice  of  Intention  of  presentation  of 
the  statement  to  the  Judge  as  provided  by 
such  sections. — Keating  t.  Keating,  169  Cal. 
754,  147  Pac.  974. 

23.  Same  —  Applleable  where  order  ex- 
cepted to  Is  appealable  order  as  well  as 
where  ruling  could  only  be  reviewed  on  an 
appeal  from  final  judgment. — ^Flagg  v.  Pu- 
terbaugh.  98  Cal.  134,  ISS,  32  Pac.  863. 

S4.  Same—Docs  aot  relate  to  exeeptloaa 
taken  after  trial  amd  Jndsmeat.  but  only  to 
exceptions  taken  at  trial. — County  of  Sac- 
ramento V.  Central  Pac.  R.  Co.,  61  Cat.  250, 
255. 

25.  Order  made  after  rendition  of  Judg- 
ment, unless  founded  on  affidavits,  can  be 
reviewed  only  by  statement  on  appeal,  and 
In  no  case  by  bill  of  exceptions  under  Prac- 
tice Act. — Caulfleld  v.  Doe,  46  Cat.  221,  222. 

26.  Bill  of  exceptions  taken  to  any  deci- 
sion made  after  Judgment  may  be  presented 
and  settled  afterwards  as  provided  by  this 
section. — ^Tregambo  v.  Comanche  H.  &  M. 
Co.,  67  Cal.  601.  606. 

ST.*  Same— laclodea  eaceptloaa  takea  la 
eouree  of  proceedlaga  before  trial  has  eom- 
menced,  as  an  exception  taken  to  decision 
rendered  on  motion  to  set  aside  default  and 
not  limited  to  exceptions  taken  at  trial  of 
cause. — Tregambo  v.  Comanche  M.  &  M.  Co., 
57  Cal.  601,  604,  506. 

2S,  Sam^— iBclndes  peritons  elalmlng  aa 
deviMeen  under  will  In  opposing  application 
for  partial  distribution:  they  are  "adverse" 
parties  within  meaning  of  section  and  must 
be  served  with  draft  of  bill  of  exceptions. — 
Estate  of  Young,  149  Cal.  173,  85  Pac.  145. 

50.  Same— Not  retroactive. — Caulfleld  t. 
Doe,  46  Cat.  221,  228. 

Sd.  Same  —  Provldea  for  settlement  of 
bills  of  exception  based  on  errom  of  law 
Accnrrlng  at  trial  of  cause,  and  this  may  be 
done  after  entry  of  Judgment  and  after 
Judgment-roll  has  already  been  made  up.— 
Estate  of  Gordon,  142  Cal.  125,  134,  75  Pac. 
672. 

51.  Same—Provides  how  all  papers,  pro- 
eeedlngs*  and  cxeeptiona  not  otherwise  pnrt 
of  a  record  may  be  made  sack  by  bill  of  ex- 
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ceptlons. — Herrllch  t.  McDonald,  80  Cal.  472, 
47C.  22  Pae.  299. 

As  to  Mpeis  to  fee  taeorporate«,  see,  ante, 
i  <48  and  note, 

S3.    Same  — •^rlal**— HcanlBK   of.  —  The 

word  "trial,"  in  this  section,  meana  trial  of 
Issue  of  law  as  well  as  trial  of  issue  of  fact. 
— Redineton  v.  Cornwell,  90  Cal.  4»,  <2,  27 

Pao.  4(r. 

33.  Coatmta  of — Exception  to  rolliiK  on 
motion  for  new  trial  must  appear  in  statlner 
or  substantive  part  of  bill  of  exceptions, 
and  bill  must  aflirmMively  show  that  ruling 
asflterned  as  error  actually  took  place  at 
trial  and  was  excepted  to. — Cralff  v.  Hes- 
peria  L.  &  W.  Co.,  107  Cal.  C75,  40  Fac.  10B7; 
Hanna  V.  De  Garmo,  140  Cal.  172,  174,  73 
Pac.  830. 

34.  No  exception  appearing  on  record  it 
must  be  presumed  that  no  exception  was 
taken  to  an  order  grantiner  nonsuit. — Flash- 
ner  v.  Watdron,  86  Cal.  211,  24  Pac.  1063. 

35.  Mere  fact  that  exception  was  re- 
forred  to  In  assignment  of  error  which 
counsel  annexed  to  bill  of  exceptions  is  not 
sufficient. — Craig  v.  Heaperia  L.  &  W.  Co., 
107  Cal.  675,  40  Pac.  1057. 

30.  Same  •~-  Irrelevant  mattcra  Incorpo- 
rated Into  bill  oi:  exceptions  and  matters 
which  show  upon  face  of  bill  that  they 
were  not  presented  to  court  at  time  It  made 
its  rulings  or  could  not  have  any  weight  In 
determining  correctness  of  such  rulings 
will  not  be  considered  by  supreme  court. — 
Hyde  V.  Boyle,  89  Cal.  590,  592,  26  Pac.  1092. 

37.  Same— Prayer  or  rcqneat  tkat  It  be 
allowed   or  eertlfled  mm  bill  of  exception* 

must  be  contained  In  draft  of  proposed  bill 
of  exceptions. — Landers  v.  I^wler,  84  Cal. 
547,  649,  24  Pac.  307. 

As  to  papers  to  be  tnelnded  In  bill,  see, 
ante,  9        a^"!  note. 

38.  Same "  Reference  to  plead  Inca  on 
hearlBK  of  motion  for  new  trial  need  not  be 
presented  by  bill  of  exceptions. — Southern 
Pac.  R.  Co.  T.  Superior  Court,  106  Cal.  84, 
8C.  38  Pao.  627. 

SB.  Same— Speettention  of  partlenlar  er- 
rors of  law  on  wblch  appellant  will  rely  is 
not  necessary  In  bill  of  exceptions. — Reay 
v.  Butler,  <9  Gal.  672.  11  Pac  468;  Shad- 

burne  v.  Daly,  76  Cal.  356,  356,  18  Pac.  403; 
Hagman  v,  'Williams.  88  Cal.  146,  151,  25 
Pac.  11:  Barfield  v.  South  Side  I.  Co.,  Ill 
Cal.  118.  119.  43  Pac.  406;  Sneli  v.  Payne, 
115  Cal.  218,  220,  46  Pac.  1069;  Smith  v. 
Smith.  119  Cal.  183.  186.  48  Pac.  730.  51  Pac. 
183:  Hauper  v.  Gordon,  128  Cal.  489,  491, 
61  Pac.  84. 

40.  Speclflcatlon  of  particular  errors  on 
which  moving  party  will  rely  though  an 
essential  part  of  statement  Is  act  of  attor- 
ney annexed  to  bill  of  exceptions  after  trial. 
— Braverman  v.  Fresno  C.  A  I.  Co.,  101  Cal. 
644,  S45,  8«  Pac.  386. 

As  to  speelfleatlon  of  particalara  of  In- 
•■■ieleney  of  evMence*  see,  ante,  |  648  and 
note. 


41.  Same — Statements  of  fact  in  bill  of 
exceptions  are  made  only  to  explain  ex- 
ceptions which  it  shows  were  taken. — Es- 
tate of  Carpenter,  127  Cal.  682,  685,  60  Pac. 
16S. 

Aa  to  statements  of  evidence  In  bill,  see, 
ante,  g  648  and  note. 

42.  Matters  to  which  specifications  of 
error  point,  must  be  found  In  substantive 
portion  of  bill  of  exceptions,  otherwise  they 
can  not  be  considered;  exceptions  Incor- 
porated in  assignment  of  errors  coupled 
with  statement  that  It  was  given  against 
objection  of  appellant,  can  not  be  consid- 
ered.— Braverman  v.  Fresno  C.  &  I.  Co.,  101 
Cal.  S44,  646,  86  Fac.  886.  See  People  V. 
Faulke,  S6  Cal.  17,  19,  30  Pac.  837. 

48.  Bill  of  exceptions  when  necessary 
must  always  contain  statement  of  facts 
which  will  authorize  review  of  action  of 
court  below,  and  hence  an  order  which  is 
not  deemed  excepted  to  must  be  shown  by 
bill  of  exceptions  to  come  within  statutory 
exception  that  It  has  been  made  in  absence 
of  party. — ^Lamet  v.  Miller,  2  Cal.  Unrep. 
679.  11  Pac.  744,  746. 

44.  Delay  In  aervlee  of  proposed  bill  of 
exceptions  —  BCeet  of. — Written  notice  of 
entry  of  order  denying  a  motion  for  a  new 
trial  is  waived  by  the  making  of  an  appli- 
cation for  an  order  setting  aside  the  order 
denying  the  motion  on  the  ground  of  ex- 
cusable neglect  of  counsel,  and  a  proposed 
bill  of  exceptions  not  served  within  ten 
days  after  the  making  of  such  application 
Is  too  late.  In  the  absence  of  any  order  ex- 
tending the  time  of  such  service. — Plghlera 
V.  Dewhlrst.  32  Cal.  App.  245,  162  Pac.  655. 

As  to  delay  In  flllnc.  see  par.  69.  this  note. 

46.  The  mere  pendency  of  a  motion  by 
appellant  to  amend  the  findings,  subse- 
quently made,  could  not  operate  to  extend 
the  ten  days  given  herein  within  which  to 
serve  his  bill. — Hole  v.  Takekawa,  166  Cal. 
872,  188  Pac.  446. 

41.  Delay  In  serving  a  bill  of  exceptions 
may  be  cured  by  the  voluntary  consent  and 
waiver  of  the  parties  not  served.— Title  Ins. 
&  Trust  Co.  V.  California  Devel.  Co.,  171 
Cal.  174.  162  Pac,  642. 

47.  A  bill  of  exceptions  which  has  not 
been  served  upon  some  of  the  parties  may 
be  considered  with  a  view  to  the  modifica- 
tion of  the  judgment  so  far  as  the  rights 
of  those  parties  not  served  are  not  affected. 
—Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co..  171  Cal.  174,  162  Pac.  642. 

48.  A  bill  of  exceptions,  even  though  not 
served  upon  certain  adverse  parties,  may 
be  considered  and  the  Judgment  modified  In 
so  far  as  such  modiflcation  may  be  ordered 
without  Impairing  the  rights  of  the  parties 
not  served. — Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Devel.  Co.,  171  Cal.  174,  152  Pac.  542. 

49.  The  failure  to  make  timely  service 
of  the  bill  of  exceptions  to  be  used  on  a 
motion  for  a  new  trial  does  not  affect 
*he  jurisdiction  of  the  subject-matter,  and 
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auch  delay  may  be  cured  by  the  voluntary 
consent  and  waiver  ot  the  parties  not 
served. — Title  Ins.  ft  Trust  Co.  v.  California 

Devel.  Co.,  171  Cal.  174.  162  Pac.  642. 

60.  An  appeal  taken  by  ttie  tieirs  ot  a  de- 
ceased incompetent  from  an  order  settllns 
the  final  account  of  the  ffuardlan  of  his  es- 
tate will  not  be  dismissed  because  of  the 
failure  of  the  appellbnts  to  serve  upon  the 
administrator  their  proposed  bfU  of  excep- 
tions, or  a  copy  of  the  engrossed  bill,  or  a 
copy  of  the  transcript  on  appeal. — Estate  ot 
Clanton,  171  Cal.  SSI,  IBS  Pac.  4K9. 

61.  Upon  an  appeal  from  an  order  deny- 
ing a  new  trial,  the  objection  can  not  be 
raised  for  the  flrat  time  that  the  bill  of  ex- 
ceptions used  on  the  hearing  of  the  motion 
was  not  served  within  the  time  allowed  by 
law,  where  the  respondent  proposed  amend- 
ments to  the  bill,  and  raised  no  objection 
at  the  time  of  Its  settlement. — I<ants  v. 
Cole.  172  Cal.  S4B.  1S«  Pac.  46. 

5S.  BSeet  of  certlflcatioa. — Is  an  adjudi- 
cation that  the  bill  has  been  correctly  en- 
grossed. — Merced  Bank  v.  Price,  IfiS  Cal.  700. 
9S  Pac.  S66. 

As  t*  certUeatet  aee  par,  IS,  this  note. 

SS.  BCcct  of  Mlimg. — ^When  Oled  an  en- 
grossed and  certiHed  bill  of  exceptions  be- 
comes the  record,  and  the  only  record  of 
the  court  in  the  matter. — Herced  Bank  v. 
Price.  152  Cal.  699,  93  Pac.  86S. 

As  to  HIIbv  HBd  delay  In  flllns,  see  para. 

19.  20.  41-45.  this  note. 
H.    BBKroMueat — As  to  generally. — BUI 

of  exceptions  is  not  settled  until  It  has 
been  certified  as  correct  and  this  can  not 
be  done  until  it  has  been  engrossed,  if  en- 
grossing be  necessary. — ^Houghton  v.  Su- 
perior Court.  128  Cal.  362,  366.  <0  Pac.  972. 

OS.  DlstlBgnlahedi  As  having  been  used 
as  an  answer  to  contention  that  particular 
bill  therein  questioned  should  have  been  en- 
grossed before  it  was  settled,  and  It  was  not 
meant  thereby  that  until  actual  certifica- 
tion by  Judge  no  separate  bill  of  exceptions 
or  statement  has  been  made,  and  that  It  is 
open  so  as  to  have  inserted  in  It  any  ob- 
jection or  motion  which  party  can  make; 
bat  on  contrary,  when  matter  of  settle- 
ment Is  taken  up  by  Judge  and  It  is  de- 
termined by  him  what  should  be  Included 
In  statement  or  bill  of  exceptions.  It  Is 
actually  settled,  notwithstanding  he  may 
direct  it  to  be  engrossed  and  does  not  fin- 
ally certify  It  as  corrected  and  allowed 
until  engrossment  is  made. — Ryer  v.  Rio 
L.  ft  I.  Co.,  30  Cal.  Dec.  138,  139,  82  Pac.  <2. 

Mb  Saase— Coneet  cnBroMment.  «aesttoa 
•r  how  determined. — Whether  a  bill  of  ex- 
ceptions has  been  correctly  engrossed  so  as 
to  embody  all  that  the  Judge,  at  the  time  of 
actual  settlement,  ordered  Incorporatea 
therein,  is  a  matter  to  be  determined  by 
the  Judge,  when  the  bill  Is  presented  for 
certification. — ^Merced  Bank  v.  Price,  162 
Cal.  699,  9S  Pac.  S««,  citing  Ryer  v.  Rio 


Land  ft  Imp.  Co.,  147  Cal.  482,  465.  82  Pac 
62. 

Ae  to  determination  by  trial  Jadgc  being 
final,  see  par.  67.  this  note. 

07.  same — Determlnntlon  of  Judse  as  to 
whether  bill  of  exceptions  In  eorreetly  ea- 
grosBcd  as  settled  is  flnaL — ^Ryer  v.  Rio 
Land  ft  Imp,  Co.,  147  Cal.  4«2,  82  Pac.  62. 

See  par.  66.  this  note. 

58.  Same — Fallnre  to  ecrve  engroMcd  bill 
OH  attonier  for  opposing  party  before  pre- 
sentation to  Judge  would  not  Justify  an 
absolute  refusal  to  certify,  though  It  might 
Justify  refusal  to  certify  until  counsel 
might  examine  It. — Ryer  v.  Rio  Land  A 
Imp.  Co..  147  Cal.  462,  S2  Pac.  62. 

O*.  Same— LeaviBK  easrosaed  bill  with 
dcpnty  elerk  without  rc^toest  to  present  It 
to  Jndge  on  his  return  for  his  signature  is 
not  sufficient  to  relieve  party  of  necessity  of 
presenting  such  bill  to  Judge  for  his  signa- 
ture.— Miller  V.  American  Central  Ins,  Co..  1 
Cal.  App.  761.  76S,  83  Pac.  289. 

90.  Same— Unexplained  neglect  In  nins- 
Ing  bill  of  exceptions  to  be  engTOMied,  for 
five  months  where  parties  have  agreed  on 
form  and  contents  of  bill,  was  Inexcusable. 
It  being  duty  of  moving  party  to  have  hill 
engrossed  and  presented'  to  Judge  without 
unreasonable  delay. — Miller  v.  Queen  Ins. 
Co.,  1  Cal.  App.  749,  7S0,  '8S  Pac.  287. 

61.  Refusal  to  sign  engrossed  bill  of  ex- 
ceptions where  after  matter  of  settlement 
bad  been  taken  under  advisement,  moving 
party  had  actual  knowledge  of  action  of 
court  In  settling  It  and  failed  to  proceed  to 
have  It  engrossed  and  presented  for  period 
of  five  months.  Is  not  an  abuse  of  discre- 
tion.—Oalbralth  V.  Lowe,  142  Cal.  296,  297. 
76  Pac.  831. 

68.  Whether  party  has  exercised  due  dili- 
gence In  causing  bill  of  exceptions  to  be 
engrossed  after  It  was  settled,  or  In  pre- 
senting it  to  Judge  for  his  signature  after 
It  has  been  engrossed.  Is  to  he  determined 
by  Judge  under  circumstances  of  each  case, 
and  In  absence  of  abuse  of  discretion  his 
determination  will  be  accepted  as  correct 
and  conclusive. — Miller  v.  American  Cent. 
Ins.  Co.,  1  Cal.  App.  761,  753.  83  Pac.  289. 
See  Oalbralth  v.  Lowe,  142  Cal.  295,  75  Pac. 
831. 

SS.  Bxtenaion  of  time  .For  premrattoa 
of  Mil— Not  an  estoppel. — In  a  case  in  which 
a  litigant  contemplated  an  appeal  upon  a 
bill  of  exceptions  as  prescribed  In  the  above 
section,  and  took  steps  to  obtain  an  ex- 
tension of  time  for  the  preparation  thereof, 
an  order  of  the  court,  made  upon  his  appli- 
cation, extending  the  time  within  which  to 
prepare  a  bill  of  exceptions  to  be  used  on 
appeal,  could  not  deprive  such  litigant  of 
the  rights  given  by  section  963a.  post,  to 
bring  upon  the  record  In  the  manner  therein 
prescribed. — Brown  v.  Superior  Court.  175 
Cal.  141.  165  Pac.  429. 

M.  Same— Of  Sllag  proposed  bill— Secoad 
defaalt, — Where  upon  an  appeal  from  the 
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jutlKm«Dt  appellant  tailed  to  serve  ttls  bill 
of  exceptions  within  time,  and  upon  appli- 
cation under  section  473  of  the  Code  of 
Civil  Procedure  the  court  expressly  allowed 
a  new  bill  of  exceptions  to  be  proposed  and 
served,  and  fixed  the  time  Cor  amendments 
thereto,  but  the  appellant,  imprudenttj' 
relylns  upon  a  stipulation  with  respondent, 
which  was  superseded  by  such  order,  suf- 
fered another  default,  it  is  held  that  it  can 
not  be  said  that  it  was  an  abuse  of  discre- 
tion to  deny  relief  from  such  second  de- 
fault, there  beiner  no  excusable  neglect  or 
mistake  in  non-compliance  with  the  first 
order  granting  relief,  wlilch  it  was  his  duty 
to  observe. — 'Smith  v.  Riverside  Groves  & 
Water  Co.,  19  Cal.  App.  166.  124  Pac.  870. 

C5.  There  bslnff  no  proper  bill  of  excep- 
tions than  can  be  considered  upon  the  ap- 
peal from  the  judgment,  and  the  bill  of  ex- 
ceptions settled  upon  appeal  from  the  order 
refusing  to  vacate  a  second  default  in  the 
settlement  of  a  bill  of  exceptions  for  use 
on  appeal  from  the  judgment  showing  no 
ground  of  appeal  from  such  order,  both  the 
Judgment  and  the  order  appealed  from  must 
be  affirmed. — Smith  v.  Riverside  Qroves  * 
Water  Co..  19  Cal.  App.  16G.  124  Pac.  870. 

ae.  Same— Ts  settle  aad  allow  bill. — On 

appeal  from  a  divorce  Judgment,  where  the 
respondent  objects  to  the  consideration  of 
the  Mil  of  exceptions  on  the  ground  that  It 
was  not  settled  and  allowed  In  tlme>  in  the 
absence  of  a  showing  to  the  contrary  and 
In  support  of  the  action  of  the  trial  court  in 
settling  and  allowing  the  bill,  it  will  bo 
presumed  that  the  time  to  settle  and  allow 
was  extended  under  the  provisions  of  sec- 
tion 1054,  post. — Sheppard  v.  Sheppard,  15 
Cal.  App.  61«.  115  Pac.  751. 

As  to  effect  om  the  bill  of  exceptions  of 
the  Jadge'a  neglect  to  alga  within  the  tlB» 
allowed  by  law,  see  note  Ann.  Cas.-  1913A. 
914. 

er.  Fallnvo  «o  «eUTcr— Conrt  atay  rcllero 
tfOBu — ^The  trial  court  may.  by  order,  re- 
lieve a  party  from  the  failure  to  deliver  a 
proposed  bin  of  exceptions  and  the  pro- 
posed amendments  thereto  to  the  clerk  for 
the  Judge  within  the  time  required  by  this 
section.  If  they  were  mailed  to  the  clerk  in 
due  time  and  did  not  reach  him  because  they 
were  lost  in  transmission  through  the  mail. 
—Long  T.  Long,  ICS  Cal.  427,  (28.  128  Pac. 
1077. 

•8.  Fnllnre  to  serre  propotaed  bill— Loss 
•r  rlght< — In  a  case  In  which  there  has  been 
no  attempt  to  comply  with  the  provisions 
of  the  abovo  section  requiring  that  unless 
the  time  for  so  doing  has  been  extended, 
the  draft  of  a  bill  of  exceptions  shall  be 
served  upon  the  adverse  party  within  ten 
days  after  notice  of  decision  denying  mo- 
tion, and  is  an  entire  loss  of  right  to  settle- 
ment of  a  bill  of  exceptions  unless  he  be 
relieved  on  proper  application  under  the 
provisions  of  section  473.  ante,  on  account 
of  mistake.  Inadvertence,  surprise,  or  In- 
excusable neglect. — ^HcArthur  v.  Pacfcston, 


39  Cal.  App.  608,  179  Pac.  521.  following  the 
doctrine  in  Smith  v.  Solomon.  84  Cal.  587, 
24  Pac.  88<:  Whipple  v.  Hopkins,  119  Cal. 
349,  51  Pac.  635;  Moultrie  v.  Tarplo.  147 
Cal.  876,  81  Pac.  1118. 

00.  FUlBC— Delay  la^Under  last  clause 
of  this  section  .whether  delay  In  filing  bill 
of  exceptions  was  unreasonable  was  for 
lower  court  to  determine,  and  such  deter- 
mination will  not  be  reviewed  In  absence  of 
bin  of  exceptions. — 'Jaflte  v.  LtUenthal,  101 
Cal.  175,  177,  36  Pac  886. 

Aa  to  delay  In  servlee  of  Ull»  see  pars.  44- 
61,  this  note. 

As  to  aeeesslty  of  flllag,  see  par.  80,  this 
note. 

As  to  what  coBstltntcs  Bllng  bill  of  execp* 
tiona.  see  note  16  Am.  St.  Rep.  297. 

TO.  Form— Draft  Of  bill  anost  be  anthen- 
ticated  either  by  signature  or  indorsement 
of  attorney  or  party  if  he  appear  In  per- 
son.— Landers  v.  Lawler,  84  Cal.  647,  649, 
24  Pac.  SOT. 

As  to  ekeleton  bill,  see,  ante,  S  648  and 
note. 

71.  Fall  statemcat  of  evidence  nnneecs- 
sary — In  general. — It  is  not  necessary,  in 
preparing  a  statement  or  bill  of  exceptions 
for  use  In  this  court,  to  give  the  evidence  in 
full,  where  the  auestlon  to  be  presented 
Is  solely  as  to  the  sufficiency  of  conflicting 
evidence  to  sustain  a  particular  finding.  All 
that  Is  required  Is  that  a  sufficient  amount 
of  the  evidence  be  Inserted  bearing  upon 
each  side  of  the  question  to  show  a  substan- 
tial conflict.  It  was  never  intended  that  the 
reporter's  notes  should  constitute  a  bill  of 
exceptions,  and  a  Judge  would  be  Justlfled 
In  refusing  to  settle  a  bill  presented  in  that 
form- — Crlpe  v.  Unangat,  30  Cal.  App.  76, 
128  Pac.  846,  848. 

72.  Where  evidence  is  omitted  which  Is 
material  and  npon  which  findings  are  based, 
all  that  is  necessary  Is  to  give  so  muoh  of 
the  evidence  as  to  each  of  the  witnesses, 
naming  them,  as  would  be  sufficient  to  show 
In  substance  all  of  the  evidence  bearing 
upon  the  questions  presented  by  the  find- 
ings.— Cripe  V.  Unangst.  SO  Cal.  App.  76. 
128  Pac.  346,  346. 

78.  game — Skeleton  bill — Amendments  In 
general  terms. — Where  an  appellant  pre- 
sents a  mere  skeleton  bill  of  exceptions,  he 
can  not  complain  if  the  amendments  are  In 
general  terms. — Crlpe  t.  Unangst,  80  Cal. 
App.  76,  188  Pac.  846,  348. 

74.  Same— -BtiiklnK  oat  rednndaat  mat- 
ter.— Aside  from  the  question  of  expense  to 
the  litigants,  there  are  code  provisions 
which  direct  the  striking  out  of  all  redun- 
dant matter,  that  only  such  of  the  evidence 
or  other  matter  necessary  to  explain  the 
statement,  and  no  more,  shall  be  Incorpo- 
rated, and  that  the  exceptions  may  be  pre- 
sented as  briefly  as  possible,  all  of  which 
indicates  that  it  was  intended  as  well  that 
a  reviewing  court  should  not  be  required 
to  go  through  a  mass  of  unimportant,  re- 
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dundant  and  unnecessary  matter  upon  a  re- 
view of  the  case.  It  was  not  a  proper  exer- 
cise of  the  discretion  vested  In  the  trial 
Judsre  to  require  a  transcription  of  the  full 
reporter's  notes  as  a  condition  for  setttinv 
said  statement,  merely  because,  by  reason 
of  the  lapse  of  time,  he  had  forgotten  many 
Important  matters,  and,  for  that  reason,  a 
peremptory  writ  should  Issue  requiring  him 
to  settle  the  same. — Cripe  v.  Unang:st,  20 
Cal.  App.  75,  128  Fac.  346,  346. 

7S.  In  defsnlt  case — lucorporatlon  of  evl- 
deuce  In  trnuitcrlpt. — There  being  no  Issue 
of  fact  in  a  default  case,  the  appellant  Is 
not  entitled  to  have  the  evidence  Incorpo- 
rated In  the  transcript  on  appeal,  and  the 
mere  fact  that  the  evidence  is  inserted  in 
the  record  does  not  warrant  the  court  In 
reviewing:  or  considering  It  for  any  purpose. 
— Crackel  v.  Crackel,  17  Cal.  App.  601,  121 
Pac.  296. 

79.  iBstnetloM  —  Falinre    to    akow  at 

whose  rei|iiM<  — FresBniptlon, — Where  the 
bill  fails  to  show  at  whose  request  the  In- 
structions complained  of  were  given  it  will 
be  presumed  that  they  were  given  at  appel- 
lant's request. — Skrockl  v.  Stahl,  14  Cal. 
App.  7,  110  Pac.  fi67. 

77.  MandatorT'  provlaloo. — The  provisions 
of  this  section  are  not  merely  directory  so 
far  as  they  relate  to  service  of  notice. — Ford 
v.  Braslan  Seed  Qrowers  Co.,  10  Cal.  App. 
762.  768,  103  Pac.  94S. 

78.  Motloo  for  new  trial — Order  denyliiK 
—Bill  ol  exceptions. — The  provisions  of  the 
above  section  and  the  following  sections 
provldlngr  as  to  procedure  on  appeal  from 
an  order  denying  a  motion  for  a  new  trial 
do  not  abrogate  the  right  to  resort  to  a  bill 
of  exceptions  In  support  of  such  motion, 
where  It  la  grounded  upon  errors  of  law 
occurring  during  the  trial. — Nathan  v. 
Porter,  SO  Cal.  App.  S&t.  172  Pac.  170. 

T9>  Same— Motion  '  peBdingc— Groand  for 
refusal  to  settle  bill. — In  a  case  In  which  a 
trial  Judge  refused  to  settle  the  bill  of  ex- 
ceptions solely  on  the  ground  that  the  at- 
tempted appeal  was  not  taken  within  the 
lime  allowed  by  law,  and  the  further 
ground  that  the  proposed  bill  was  not 
served  In  time,  such  refusal  Is  error  where 
it  was  pending  a  motion  for  a  new  trial 
and  the  appeal  was  taken  more  than  sixty 
days  after  the  entry  of  the  Judgment  but 
■within  thirty  days  after  the  order  denying 
the  new  trial  was  entered  under  the  provi- 
sions of  the  above  section  and  section  939, 
post. — Estate  of  O'Neill,  183  CaL  586.  sub 
nom.  Hardlman  v.  Church,  191  Pac.  1106. 

80.  NeccMlty  for  Bllng. — When  engrossed 
and  certified,  the  bill  of  exceptions  must  be 
filed  with  the  clerk. — Merced  Bank  v.  Price, 
152  Cal.  699.  93  Pac.  806. 

As  to  delay  In  filing,  see  par.  69,  this  note. 

81.  New  trial  order— 'Bill  of  exceptions— 
Ttmm  tmr  preparing  blll.^ — In  a  case  in  which 
a  notice  of  Intention  to  move  for  a  new 
trial  is  filed  in  an  action  for  the  probate  of 


a  will,  and  the  time  required  under  the 
provisions  of  the  above  section  for  the 
preparation  and  serving  of  the  bill  of  ex- 
ceptions Is  extended  from  February  20  to 
March  1,  where  the  bill  of  exceptions  is 
served  on  March  1,  It  will  be  In  time. — Ks- 
tate  of  Bergland,  177  Cal.  227,  170  Pac.  400. 

82.  Parties  npoa  wfeoai  bill  atut  fee 
served— Id  gcacmU — Parties  upon  whom 
bill  of  exceptions  must  be  served  on  appeal 
from  decree  in  partition  are  to  be  deter- 
mined by  appellate  court,  and  hence  re- 
fusal to  settle  bill  because  not  served  on  all 
parties  was  Imprdper,  and  whether  bill 
should  have  been  served  on  all  parties  can 
not  be  determined  until  after  bill  has  been 
settled  and  brought  up  to  appellate  court; 
and  If  In  opinion  of  trial  Judge  other  par- 
ties than  those  served  would  be  affected  by 
matters  set  forth  In  bill  of  exceptions,  their 
rights  can  be  preserved  by  stating  In  his 
certlflcate  of  settlement  parties  on  whom 
the  proposed  bill  was  served  or  who  have 
participated  In  Its  settlement. — Gutierrez  V. 
Hebberd,  106  Cal.  167,  170.  39  Pac.  529. 

83.  Same  —  "Adverse  parties,"  within 
meaning  of  above  section,  include  persons 
claiming  as  devisees  under  will  in  applica- 
tion for  partial  distribution. — See  Estate  of 
Young,  149  Cal.  173,  85  Pac.  145. 

Aa  to  adverse  partlest  see  par.  1,  this 
note. 

84.  Same— Inter loen  to ry  decree  final  by 
afllrmnnee. — Where  an  Interlocutory  decree 
has  become  final  by  Its  afflrmatlon  on  ap- 
peal, only  matters  which  can  be  reviewed 
on  appeal  from  final  decree  would  be  such 
as  had  intervened  subsequent  to  Interlocu- 
tory decree,  and  hence  bill  of  exceptions 
made  after  such  final  decree  need  be  served 
only  on  those  parties  who  might  be  affected 
by  'modification  of  decree. — Outierres  t. 
Hebberd.  106  Cal.  167,  169,  89  Pac.  629. 

85.  Preparation  and  settlement  —  As  to 
genemlly. — Appellant  Is  entitled  to  notice 
of  entry  of  an  order  denying  relief  from  a 
default  Judgment,  and  the  failure  to  give 
such  Is  not  excused  from  the  fact  of  the 
presence  of  counsel  In  court  during  the  ar- 
gument of  the  motion. — Hughes  Hfg.  & 
Lumber  Co.  v.  Elliott,  167  Cal.  494,  140  Pac. 
17. 

86.  The  Insufficiency  of  the  evidence  to 
sustain  the  findings  can  not  be  considered 
on  appeal  from  an  order  denying  a  new 
trial,  where  there  Is  no  particular  specifica- 
tion in  the  bill  of  exceptions  which  points 
out  the  weakness  of  the  testimony  as  to  any 
of  the  facts  In  issue. — Tingey  v.  Callahan 
Construction  Co.,  28  Cal.  App.  777,  164  Pac. 
28. 

87.  Snra«»  As  to  time  of. — The  time 
within  which  bill  of  exceptions  to  order  of 
family  allowance  must  be  prepared  and 
served  Is  prescribed  by  this  section. — Leach 
T.  Pierce,  98  CaL  614,  628,  29  Pac.  2S6. 

18.  Where  under  this  section  bill  of  ex- 
ceptions Is  valid  which  has  been  settled  be- 
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fore  entry  of  order  appealed  from.  Is  not  de- 
terratned  because  it  was  assumed  that  bill 
was  settled  under  section  649,  ante. — Estate 
of  Gordon,  142  Cal.  12fi,  134,  75  Pac.  672. 

m.  Same  Ftxteaaloa  mt  tine. — Order  ex- 
tending time  to  serve  bill  of  exceptions 

statins  such  time  "is  hereby  extended  thirty 
days,"  extends  such  time  from  expiration  of 
ten  days'  period  from  filing  of  Judsment. 
and  not  from  day  of  order,  and  hence  where 
bill  of  exceptions  was  filed  within  such 
thirty  days  from  expiration  of  statutory 
period,  it  was  in  time. — Bmeric  t.  Alvarado, 
64  Cal.  629,  541,  2  Fac.  418. 

As  4o  extcBsloB  of  time  within  whieli  to 
prepare  bill  of  exeeptlona,  see,  post,  %  1064 
and  note. 

90.  I^rty  Is  not  bound  to  present  hi* 
bill  of  exceptions  at  time  of  ruling  under 
section  649,  ante,  but  had  right  to  have  It 
settled  at  any  time  within  limit  provided  by 

this  section,  and  within  such  further  time  as 
court  might  grant  by  an  order  made  be- 
fore expiration  of  such  time,  and  hence 
where  bill  of  exceptions  was  presented 
within  time  provided  by  this  section,  it  was 
In  time. — Tregambo  v.  Comanche  M.  &  M. 
Co..  67  Cal.  601,  604,  606.  See  Berry  v.  San 
Francisco  ft  N.  F.  R.  Co.,  60  Cal.  4S6;  Hig- 
gins  V.  Mahoney,  60  Cal.  444. 

91.  Order  extending  time  for  preparing 
and  serving  draft  of  bill  of  exceptions  is  to 
be  considered  as  giving  defendant  time 
speclQed  in  addition  to  ten  days  allowed  by 
this  section. — Cameron  v.  Areata  M.  R.  R. 
Co..  129  Cal.  279,  281,  61  Pac  965. 

92.  Provision  that  draft  of  bill  of  excep- 
tions may  be  prepared  within  ten  days  after 
entry  of  Judgment,  or  such  further  time  as 
court  may  allow,  does  not  authorize  court 
to  grant  an  indefinite  extension  of  time 
for  preparation  and  serving  of  draft,  but  Is 
to  be  read  in  connection  with  restriction  In 
section  1054.  post,  on  amount  of  time  which 
may  be  allowed  by  court. — Cameron  v.  Ar- 
eata H.  R.  R.  Co.,  129  CaL  279,  292,  61  Pao. 
955. 

B3.    Sam^— Same— May  be  made  by  stlpn- 

latlon  of  attorneys  for  parties. — Simpson  v. 
Budd,  91  Cal.  488,  489,  27  Pac.  768. 

04.  Same— Sam^— Order  made  after  ex.; 
piratlon  of  statutory  period  within  which  to 
propose  bill  of  exceptions  extending  time 
for  such  proposal  is  ineffectual  and  void. — 
Estate  of  Clary.  112  Gal.  292,  296,  44  Pac. 
569. 

9S.  But  not  when  extension  is  made  by 
stipulation  of  attorneys  for  parties. — Simp- 
son v.  Budd,  91  Cal.  488,  489,  27  Pac.  758. 

M.  Same — Fallare  to  settle  bill  or  ez- 
ecptl»ma  nlthla  time  apeclflrd  by  law  au- 
thorised dismissal  of  appeal  where  in  addi- 
tion there  Is  unexcused  failure  to  file  tran- 
script on  appeal  within  time  prescribed  by 
rules  of  appellate  court. — Smith  v.  Solomon, 
84  Cal.  637,  639,  24  Pae.  286. 

97.  Failure  to  prepare  bill  of  exceptions 
within  time  allowed  by  statute  or  any  au- 


thorized extension  thereof  justifies  refusal 
to  settle  proposed  bill,  as  right  to  have  It 
settled  was  thereby  lost. — Estate  of  Clary, 
112  Cal.  292,  295,  44  Pac.  669. 

98.  Bill  of  exceptions  not  prepared  and 
served  within  time  allowed  by  law  must  be 
disregarded.— Kelteher  v.  Creciat,  89  Cal.  88, 
40,  26  Fac.  619. 

99.  Bill  of  exceptions  filed  two  months 
after  order  appealed  from  was  entered  in 
minutes  of  court  can  not  be  considered. — 
Pereira  v.  State  Sav.  Bank,  123  Cal.  46,  46, 
60  Pac.  624. 

100.  Piling  bill  of  exceptions  more  than 
nine  years  after  ruling  was  talcen  Is  too 
late.— Estate  of  Carpenter,  127  Cal.  682, 
684,  60  Pac.  162. 

101.  Failure  to  prepare  and  serve  pro- 
posed bill  of  exceptions  until  twenty  days 
after  order  dissolving  writ  of  attachment 
had  been  made,  renders  order  of  settlement 
of  bin  error. — Smith  v.  Jordan,  132  Cal.  68, 
69,  64  Pac.  368. 

im.    Same  — Same  —  Waiver  of  delay. — 

Where  no  objection  was  made  when  pro- 
posed bill  and  amended  bill  were  served, 
that  they  were  not  made  in  time,  objection 
on  appeal  will  be  disregarded,  though  they 
were  not  made  within  time  provided  by  law, 
and  no  order  had  been  made  extending  time. 
—Hungarian  HIU  G.  M.  Co.  v.  Moses,  58  Cal. 
168.  175. 

lOS.  Same — Notice  of  entry  of  decision. — 

Copy  of  findings  and  Judgment  served  on 
appellants'  attorneys  after  entry  of  Judg- 
ment as  shown  by  aclcnowledgment  of  serv- 
ice ts  sufficient  notice  of  entry  of  Judgment 
■o  as  to  reaulre  bill  of  exceptions  to  be 
settled  within  ten  days  thereafter. — Kelle- 
her  V.  Creciat,  39  Cal.  38,  40,  26  Fac.  619. 

104.  Same — Same.  Jwdgmeat  rendered  by 
trial  court  according  te  dlrcetlona  of  mm- 
premc  coart  after  case  has  been  appealed  Is 
final  Judgment  in  case,  and  hence  party  has 
ten  days  after  entry  of  such  Judgment  in 
which  to  have  exceptions  talten  at  trial 
settled. — Klauber  v.  San  Diego  St.  C.  Co., 
98  Cal.  106.  109,  32  Pac.  876. 

105.  Presentation  for  settlement « In 
general. — Burden  is  at  all  times  on  moving 
party  in  proceedings  for  new  trial  to  talte 
whatever  steps  are  necessary  to  enable 
court  to  hear  its  motion. — ^Uiller  v.  Queen 
Ins.  Co..  1  Cal.  App.  749,  750,  83  Pac.  287;  Es- 
tate  of  Depeatix  (erroneously  cited  in  official 
report  as  Depeaux  v.  Peck),  118  Cal.  622. 
523,  50  Pac.  682. 

106.  Whether  proposed  amendments  are 
adopted  or  not  It  was  duty  of  moving  party 
to  present  statement  and  amendment  to 
Judge,  and  it  is  not  duty  of  defendant  to 
talte  any  further  steps  towards  settlement 
of  statement — Lee  Doon  v.  Tesh.  181  Cal 
406,  409,  63  Pac.  764. 

lOT.  Same—Hast  be  pMseatcd  te  Judge 
who  made  rallag  whether  It  was  presented 
at  time  of  ruling  or  after  Judgment,  and 
where  ruling  was  made  by  one  Judge  and 
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trial  had  before  another  appellant  should 
have  two  or  more  bills  settled  and  prop- 
erly presented  for  consideration  to  court 
on  appeal. — Turner  v.  Hearst,  116  Cal.  894. 
3tt9,  47  Pac.  129.  See  Cumminga  t.  Conlan, 
6C  Cal.  40S. 

108.  Bill  of  exceptions  signed  by  Judge 
who  heard  motion  for  new  trial  and  not  by 
Judge  who  tried  case  can  not  be  considered. 
— Pereira  v.  State  Sav.  Bank,  118  Cal.  46, 
4e.  60  Pac.  524. 

109.  Settlement  of  bill  of  exceptions  be- 
fore another  Judge  than  one  before  whom 
proceedings  were  had  is  improper  where 
bill  of  exceptions  was  not  one  to  be  used 
on  motion  for  new  trial  and  it  did  not  ap- 
pear that  former  Judge  was  dead  or  had 
refused  to  mttle  It. — Estate  of  Carpenter, 
127  Cal.  582,  684,  <0  Pac  168. 

As  to  scttleBunt  by  Jadge  after  exptra- 
tioD  of  tcmi,  see,  post,  I  653  and  note. 

110.  Same — Same — Duty  to  settle. — It  Is 

duty  of-  Judge  to  settle  statement  on  motion 
for  new  trial  and  not  to  make  one,  and  hence 
where  proposed  statement  Is  mere  pre- 
tense and  fraud  court  properly  refused  to 
settle  It. — Hearst  v.  Dennlson,  73  Cal.  227. 
228.  13  Pac.  628. 

111.  Where  bill  of  exceptions  submitted 
does  not  show  an  attempt  to  present  such 
fair  and  bona  flde  statement  of  things  as 
entitles  It  to  be  considered  end  settled  as 
bill  of  exceptions,  writ  of  mandate  will  not 
Issue  to  compel  Its  settlement. — Paclflc  U 
Assoc.  V.  Bunt,  106  Cal.  102.  38  Pac.  6S6. 

lis.  Same— IVotiee  t»  ■dT«ae  »artlc«  at 
time  mt  dellreir  of  bill  vf  exce»tleHs  to 
elerk  of  his  Intention  to  present  statement 
and  amendments  to  Judge  Is  not  required. 
Notice  given  by  clerk  under  this  section  Is 
sumclent. — ^Hellor  v.  Crouch.  76  .Cal.  694, 
696.  696,  18  Pac.  686. 

113.  Same  —  Same  —  Designation  of  time 
for  settlement  when  court  was  In  sceslon 
■nd  both  parties  were  preeent  compiles  with 
provision  that  Judge  shall  designate  time 
at  which  he  will  settle  bill  and  clerk  shall 
immediately  notify  parties  of  such  designa- 
tion.—Horton  T.  Jack,  116  Cal.  19,  86,  46 
Pac.  920. 

114.  Contention  that  delivery  of  pro- 
posed statement  for  new  trial  and  amend- 
ments to  Judgment  In  presence  of  opposing 
counsel  and  that  appointment  of  day  for 
settlement  by  Judge  with  notice  of  such 
appointment  are  equivalent  to  method  pro- 
vided In  this  section,  can  not  be  sustained 
where  notice  actually  given  of  day  when 
such  statement  would  be  presented  for  set- 
tlement is  inconsistent  with  such  conten- 
tion and  when  documents  were  handed  to 
Judge  no  notice  had  been  served  on  such 
opposing  counsel,  who  then  made  objection 
to  proceeding. — Estate  of  Kruger,  130  Cal. 
621,  626,  68  Pac.  SI. 

I  IB.  Same  —  Same  — Same  —  When  mt- 
teraeya  tmr  both  partiea  wcra  actaally  pres- 


ent at  time  mX  aettleaMnt* — Failure  of  Judge 
to  llx  time  for  settlement  of  bill  of  excep- 
tions and  to  give  previous  notice  thereof 
can  not  Invalidate  settlement  of  bill  unless 
at  time  objection  be  made  on  that  ground. 
—Horton  v.  Jack.  116  Cal.  29.  35.  it  Pac. 
920;  Reeve  v.  Colusa  G.  &  E.  Co.,  30  Cal. 
Dec.  373.  378. 

lis.  Same— Pallnrc  to  serve  copy  of  no- 
tice of  time  and  place  of  eettlement  of  bill 
of  exceptions  on  attorneys  of  opposite  party 
renders  refusal  to  settle  bill  proper. — GlI- 
lardo  V.  Atlantic  A  Pac.  T.  Co..  9  Cal.  510. 
511. 

IIT.  Same— Same— If  amendments  to  bill 
are  allowed,  bill  and  amendments  may  be 
presented  to  Judge  or  referee  without  notice 
within  reasonable  time. — Gay  v.  Torrance, 
148  Cal.  14.  18,  78  Pac.  717.  See  Pendergrass 
V.  Cross.  73  Cal.  4?S,  15  Pac.  63;  Houghton  v. 
Superior  Court.  128  Cal.  362.  60  Pac.  972; 
Black  V.  HlUlker.  180  Cal.  190.  62  Pac.  481. 

lis.    Same— Same— Waiver  of  notice. — 

Written  notice  of  presentation  of  bill  of 
exceptions  to  court  for  settlement  being 
for  benefit  of  adverse  party  may  be  waived 
by  him.  and  hence  If  he  consents  to  time 
designated  by  Judge  for  settlement  he  will 
not  be  permitted  when  that  time  arrives 
to  say  that  bill  should  not  be  settled  be- 
cause written  notice  had  not  been  served. — • 
Hicks  v.  Hasten,  101  Cal.  661.  668.  86  Pac. 
130. 

119.  Error  of  clerk  in  falling  to  notify 
counsel  of  day  which  had  been  appointed 
for  settlement  of  bill  of  exceptions  Is 
waived  by  presence  of  counsel  at  such  hear- 
ing.— Reeve  v.  Colusa  Q.  A  E.  Co.,  30  Cal. 
Dec.  573.  377. 

120.  Same — Same— Waiver  of  objection 
to  notice. — Continuance  of  hearing  of  set- 
tlement of  bill  of  exceptions  in  amend- 
ments without  objection  that  notice  of  such 
hearing  omitted  to  state  that  appellant 
would  present  to  court  amendments  offered 
by  respondent  as  well  as  proposed  bill  of 
exceptions  prepared  by  appellant  until  hear- 
ing after  such  continuance,  waives  objec- 
tion to  such  notice,  as  court  had  Jurisdiction 
of  both  bill  and  amendment. — O'Brien  v. 
O'Brien.  124  Cal.  422.  426,  67  Pac.  226. 

131.  Same— RcQUeat  to  settle. — Where 
original   proposed   bill   of  exceptions  was 

signed  by  attorney  and  opposing  counsel 
were  notified  that  It  was  proposed  as  bill 
of  exceptions,  and  Judge  certifies  that  he 
was  asked  to  settle  and  certify  It,  and  that 
he  refused  simply  because  It  was  not  In 
time,  objection  that  Judge  was  not  asked 
to  settle  and  certify  bill  cannot  be  sus- 
tained.— Flagg  V.  Puterbaugh,  101  Cal.  688, 
584.  86  Pac  95. 

122.  Same— Same — Delivery  of  proponed 
bill  and  amendments  to  elerk  for  Judges  not 
aufflclent.  It  Is  duty  of  party  to  obtain  from 
same  Judge  an  order  to  him  setting  day 
for  amendment  of  bill,  and  other  party  is 
not  required  to  move  in  matter. — Hiller  v. 
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Queen   Ins.  Co..  1   Cat.  App.   lit.  750.  88 

Pac.  287. 

A*   to  demsMd  to  compel  JndK«  to 
bill  of  exceptloM,  see  note  3S  Am.  Dec.  461. 

1S3.  Same — Time  fo»  vveacntatlOM  mud. 
■ettlemcat  of  all  bills  of  exceptions  la  fixed 
by  this  section. — Tregambo  v,  Comanche  M. 
A  M.  Co..  57  Cal.  501.  605;  Prefumo  v.  Rus- 
sell. 14g  Cal.  461,  113  Am.  St.  Rep.  SOI,  7 
Ann.  Cas.  704.  83  Pac.  810. 

124.  Same— Same-— Failure  to  present 
propoved  ameadmeata  of  bill  of  exceptions 
to  Judse  who  tried  case  for  settlement  with- 
in ten  days  after  receiving  such  amend- 
ment upon  Ave  days'  notice  to  opposite 
p&rty  Justified  court  In  refusing  to  settle 
bill.— Whipple  T.  Hopkins,  118  Cal.  S40,  SSI, 
51  -  Pac.  6S5.  See  Henry  v.  Uervaire,  106 
Cal.  14S,  SO  Pac.  S99. 

ISS.  Dlatlavalakins  Pendergrass  v.  Cross, 
73  Cal.  475.  16  Pac.  03,  where  movlngr  party 
adopted  proposed  amendment  and  there 
was  no  occasion  to  give  opposite  party 
notice  of  settlement. 

126.  Failure  of  appellant  to  file  proposed 
bill  of  exceptions  with  amendments  .thereto 
with  clerk  or  hts  deputies  or  to  present 
tliem  to  Judge  until  several  months  after 
time  limited  In  this  section  renders  refusal 
to  settle  such  bill  of  exceptions  proper. — 
Oamache  v.  Budd.  1X8  Cal.  664,  656,  62  Pac. 
106. 

lar.  Same — Same-^^llnrc  to  slve  Ave 
daya*  notice  of  preseDtmeat  of  proposed  bill 
of  exceptions  to  Judge  until  after  expiration 
of  ten  days  In  which  such  bill  may  be 
presented  to  Judge  renders  subsequent  no- 
tice too  late  and  settlement  of  statement 
by  Judge  thereafter  was  erroneous. — Witter 
V.  Andrews.  122  Cal.  1.  2.  54  Pac.  276. 

128.  Failure  to  give  notice  of  intention 
to  ask  court  to  disallow  amendment  to  bill 
of  exceptions  and  set  forth  bill  as  proposed 
within  ten  days  after  service  of  such 
amendments  renders  refusal  to  settle  bill 
proper  wher«  no  excuse  was  offered  tor  not 
doing  so. — Whipple  T.  Hopkins,  119  Cal.  S49, 
SSI.  61  Pac.  535. 

m.  Same— Same— If  nm  ameadmeata 
«ierc  served. — Provision  that  when  amend- 
ments are  served  bill  and  amendments  must 
be  presented  for  settlement  within  ten 
days  thereafter,  does  not  apply  In  case 
where  no  amendments  were  proposed,  and 
hence  failure  to  present  proposed  bill  of 
exceptions  to  which  no  amendments  were 
proposed  Cor  settlement  within  ten  days 
did  not  Justify  refusal  and  no  absolute  time 
Is  limited  in  which  Judge  may  certify  bill. 
— Houghton  T.  Superior  Court,  128  Cal. 
S5S,  866.  60  Pac.  972. 

IS*.  Same — Same  —  Relief  from  delay. — 
Compliance  with  requirement  that  pro- 
posed bill  and  amendments  must  within  ten 
days  thereafter  be  presented  to  Judge  who 
tried  or  heard  case  is  essential  to  right  of 
party  to  have  his  bill  of  exceptions  settled, 
and  if  he  falls  to  so  comply,  his  right  Is 


gone  unless  he  be"  relieved  from  effect  of 
such  failure  by  trial  under  section  473.  ant^ 
on  account  of  mistake.  Inadvertence,  sur- 
prise, or  excusable  nefflect,  and  where 
more  than  six  months  has  passed  no  bill 
of  exceptions  could  be  made  effectual  for 
any  purpose. — Moultrie  T.  Tarpio,  147  Cal. 
S76,  81  Pac.  Ills. 

181.  Where  court  refused  to  settle  bill 
of  exceptions  on  ground  that  it  was  not 
filed  within  time  prescribed  and  that  no 
excuse  was  shown  for  delay  and  did  not 
pass  on  question  as  to  whether  presenta- 
tion of  bill  had  been  unnecessarily  delayed 
by  engrossment  before  presentation  where 
no  amendments  had  been  asked,  and  under 
construction  of  code  that  no  time  was  fixed 
in  which  bill  must  be  certified  where  no 
amendments  were  proposed,  mandamus  will 
issue  to  compel  court  to  settle  such  bill. — 
Houghton  T.  Superior'  Court,  128  Cal.  362. 
860,  00  Pac.  OTS. 

182.  That  defendant  was  Interested  in 
other  causes  during  time  its  attorney  had 
occupied  in  settling  bill  of  exceptions  Is 

circumstance  to  be  considered  by  Judge  In 
determining  whether  there  has  been  undue 
negligence  In  settlement  of  bill. — Miller  v. 
Queen  Ins.  Co.,  1  Cal.  App.  749,  7S0,  83  Fac. 

287. 

133.  Same — Same — ^Waiver    of  delay. — 

Where  after  service  of  large  number  of 
amendments  to  proposed  bill  of  exceptions 
counsel  for  both  parties  conferred  as  to  an 
agreement  upon  amendment  and  after 
reaching  partial  agreement  continued  their 
conference  until  subsequent  day  beyond 
that  In  which  moving  party  Is  required  to 
present  bill  of  exceptions  and  amendments. 
In  case  he  does  not  adopt  such  amend- 
ments, aind  at  such  adjourned  conference 
attorneys  do  not  agree  It  was  error  to 
refuse  to  settle  bill  of  exceptions  filed  four 
days  later  in  which  moving  party  adopted 
proposed  amendments,  that  being  within 
reasonable  time,  and  hence  mandamus  will 
Issue  to  compel  settlement. — Gay  v.  Tor- 
rance, 148  Cal.  14,  16,  70  Pac.  717. 

184.  Record  aa  appeal— Appeal  before 
motion  tor  aew  trial  disposed  of— Traaa- 
mlssloD  to  appellate  eoar* — Proeednre. — 
While  the  law  as  now  written  apparently 
provides  no  procedure  for  transmission  to 
the  appellate  court  the  record  used  as  the 
basis  for  a  motion  for  a  new  trial,  yet  it 
Is  thought  that  in  a  case  where  an  appeal 
from  a  Judgment  has  been  rightfully  taken 
in  advance  of  the  hearing  and  determina- 
tion of  the  motion,  nevertheless.  In  the 
absence  of  such  provisions  for  transmis- 
sion. It  would  be  permissible,  for  the  pur- 
pose of  having  the  cause  disposed  of  on  its 
merits  rather  than  upon  a  technicality, — to 
adopt  any  suitable  procedure  which,  con- 
formable to  the  spirit  of  the  code,  would 
achieve  the  desired  result. — Nathan  v.  Por- 
ter, 36  Cal.  App.  366.  172  Pac.  170. 

ISS.  Same— Conteats  of. — Upon  an  ap- 
peal from  an  order  denying  a  new  trial  the 
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Insufflclency  of  the  evidence  to  Justify  the 
verdict  of  the  Jury  or  the  flndings  of  the 
court  can  not  be  considered,  where  It  ap- 
pears from  the  certificate  uf  the  trial  Judge 
attached  to  the  bill  of  exceptions  that  the 
bill  does  not  contain  all  the  evidence,  since 
it  must  be  presumed  In  such  a  case  that 
had  alt  the  evidence  been  presented  therein, 
it  would  appear  therefrom  that  It  waa  aufll- 
clent  to  Justify  both  the  verdict  and  flnd- 
ings. — Foster  V.  Youns,  ITS  Cal.  tl7,  16< 
Pac.  47 «. 

lS<t,>  Alleered  error  In  refusing  to  grant 
a  new  trial  upon  the  ground  of  newly  dis- 
covered, evidence  likewise  can  not  be  con- 
sidered, where  the  affidavits  presented  on 
the  hearing  of  the  motion  in  support  thereof 
are  not  incorporated  In  the  record. — Foster 
V.  Young,  172  Cal.  S17,  156  Pac.  476. 

137.  Alleged  error  predicated  upon  the 
giving  to  the  Jury  of  certain  isolated  in- 
structions and  in  refusing  to  give  certain 
retiuested  Instructions  can  not  be  considered 
on  appeal  from  en  order  denying  a  new 
trial,  where  the  siven  instructions  are  not 
incorporated  in  the  record.  — Foster  v. 
Young.  172  Cal.  117,  1S8  Pac.  476. 

1S8,  lUfBMil  t*  Mettle  bIll~Ca«  mot  be 
relieved  em  appeHl^Refusal  to  settle  a  bill 
of  exceptions  can  not  be  relieved  on  appeal. 
— Hudson  V.  Hudson,  129.  Cal.  141,  144,  61 
Pac.  773;  Whipple  v.  Hopkins,  119  Cal.  S49, 
351,  61  Pac.  636. 

An  to  refnaal  to  settle  bill  of  cxeeptlou 
M  an  appealable  order,  see,  post,  S  963  and 
note. 

139.  Appeal  from  refusal  to  settle  bill 
of  exceptions  when  not  prepared,  see  Stone- 
slfer  V.  Armstrong,  86  Cal.  694,  2S  Pac.  50; 
Stoneslfer  v.  Kllburn,  94  Cal.  33,  29  Pac.  332. 

140.  Same — HoBdamnfi  lies  to  compel 
Jndve  to  aettle  bill  of  exceptlou  or  State* 
ment  where  he  refuses  to  sign  It  or  any 
other  bill  of  exceptions. — ^Hearst  T.  Denni- 
son,  72  Cal.  227,  229.  IS  Pac.  628;  Landers  v. 
lenders,  82  Cal.  480,  481,  23  Pac.  126:  Tib- 
bets  V.  Riverside  B.  Co.,  97  Cal.  258.  32  Pac. 
174;  Hudson  v.  Hudson,  129  Cal.  141,  146,  61 
Pac.  773;  Miller  v.  American  Cent.  Ins.  Co., 
1  Cal.  App.  751,  753,  83  Pac.  289. 

141.  Mandamus  as  proper  remedy  to 
compel  Judge  to  settle  bill  of  exceptions 
when  filed  In  time. — See  Careaga  v.  Fernald, 
66  Cal.  351,  353.  5  Pac.  615;  Hicks  v.  Masten, 
101   Cal.  651,  653,  36  Pac.  130. 

'  142.  Mandamus  to  compel  court  to  allow 
amendment  of  bill  of  exceptions  as  state- 
ment.— See  Kruse  t.  Chester,  66  Cal.  353, 
5  Pac.  613;  Leach  v.  Pierce,  98  Cal.  614,  618, 
29  Pac.  236;  TIbbets  V.  Riverside  Bank  Co.. 
97  Cal.  268,  32  Pac.  174;  Winters  v.  Buck. 
121  Cal.  279,  63  Pac.  799;  City  of  Santa  Ana 
V.  Ballard,  126  Cal.  677,  678,  69  Pac.  133. 

Am  to  ataadanu  to  compel  Jadsc  to  alga 
bin  of  exceptloaa,  see  note  40  Am.  Dec.  675. 

14S.  Same— §amcAn>wer  to  nltcraallve 
writ  of  mandate  when  It  alleges  that  re- 
spondent has  settled,  certified,  and  filed  cor- 


rect bill  of  exceptions  supreme  court  will 
not  order  reference  in  order  that  evidence 
may  be  taken  to  determine  whether  such 
bill  of  exceptions  is  correct  one. — Thornton 
V.  Hoge,  84  Cal.  231,  232.  23  Pac.  1112. 

144.  SMme— Somo— AppllcBtioa  for  enan- 
damaa  made  more  than  Bve  montbn  after 
refUKal  to  settle  statement  will  be  denied 
on  ground  of  laches. — McConoughey  v.  Tor- 
rence,  124  Cal.  330,  67  Pac.  81. 

140.  Same  —  Same  —  Pctltloa  for  man- 
to  compel  court  to  settle  bill  of  ex- 
ceptions should  alleare  that  proposed  bill 
contained  everything  that  petitioner  be- 
lieved It  should  contain  In  order  to  make  It 
fair  and  proper  draft  of  bill  such  as  statute 
requires. — Walkerley  v.  Oreene,  104  Cal.  208, 
211,  37  Pac.  890. 

146.  Where  petition  for  mandamus  to 
compel  Insertion  of  affldavlts  In  bill  of  ex- 
ceptions asked  for  Insertion  of  one  affidavit 
which  could  not  be  properly  inserted,  peti- 
tion must  be  denied  though  other  affidavits 
should  have  been  inserted. — Gay  v.  Tor- 
rance, 145  Cal.  144,  153.  78  Pac.  540. 

147.  Same— Policy  of  tbe  law. — The  rule 
requlrlnsr  the  trial  court  to  resolve  doubt- 
ful cases  in  favor  of  the  right  of  the  party 
to  have  a  bill  Is  based  upon  the  theory 
that  It  is  the  policy  of  the  law  to  protect 
the  right  of  appeal,  which  might  be  de- 
stroyed in  certain  cases  by  the  refusal  of 
the  court  to  settle  a  bill. — Calkins  v.  Mon- 
roe, 17  Cal.  App.  326,  119  Pac.  680. 

148.  Same — Same— Policy  of  law  to 
doubtful  casea. — The  rights  of  the  parties 
are  best  subserved  by  the  trial  court  sign- 
ing the  bill  presented,  under  the  rule  re- 
quiring such  settlement  In  doubtful  cases, 
to  the  end  that  the  whole  matter  may  be 
submitted  to  the  appellate  court,  for  an  in- 
spection of  all  the  pleadings,  reports,  and 
Judgment  for  the  better  understanding  and 
determination  of  the  questions  Involved. — 
Calkins  v.  Monroe.  17  Cat.  App.  326,  119 
Pac.  680. 

149.  Same— Service  of  propoecd  amend- 
ments by  mall  and  effect  of  on  proponent's 
right  to  extension  of  time,  see  Prefumo  v. 
Russell,  148  Cal.  451,  112  Am.  St.  Rep.  301, 
7  Ann.  Cas.  704,  83  Pac.  810. 

100.  Service  of  engroased  blU., — The  aoove 
section,  by  the  amendment  of  1907,  and 
prior  to  the  amendment  of  1909,  required 
that  a  bill  of  exceptions,  amendments  to 
which  were  not  agreed  to.  should  be  pre- 
sented to  the  Judge  and  settled  by  him,  etc., 
"and  upon  being  certified  must  within  five 
days  thereafter  be  served  upon  the  adverse 
party."  It  then  provided  for  the  case  where 
there  was  no  contest  la  reference  to  the 
bill  for  a  presentation  to  the  Judge  with- 
out notice,  etc..  and  that  when  signed  by 
the  Judge  "must  then  be  filed  with  the 
clerk."  This  section,  as  it  then  read,  con- 
templated two  proceedings,  one  In  which 
the  adverse  party  proposes  amendments 
which  are  contested  and  subsequently  set- 
tled on  notice  to  the  parties  designating  tlM 
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time  for  Bettlement;  and  another  in  which 
ther«  l8  no  controversy  In  regard  to  amend- 
ments but  either  no  amendments  are  pro- 
posedi  or  if  any  such  are  proposed  that 
they  are  adopted  by  the  person  seeking  the 
settlement  of  the  bill,  and  the  bill  is  tiled 
with  the  clerk.  It  is  only  with  regard  to 
the  case  where  the  amendments  are  not 
excepted  and  the  bill  ts  settled  by  the 
Jud^e  after  controveray,  that  the  service 
Is  required  after  the  settlement  of  the  bill. 
Where  It  la  settled  without  controversy, 
the  statute  did  not  require  such  service. 
— Broaddus  V.  Jamea,  18  Cat  App.  478,  179, 
110  Pac.  114. 

ISl.  Settled  under  provlaloaa  of  akove 
•retlo«  only  bill  that  may  be  used  on  an 
appeal  from  the  Judgment — ^Dernham  v. 
Bagley,  ISl  Cal.  S19,  90  Fac.  643. 

IBS.    SettlesMBt  of  Ull— la  scncraL— It 

is  error  upon  an  appeal  taken  from  a  Judg- 
ment entered  by  the  clerk  upon  the  verdict 
of  the  Jury  in  an  equity  case  before  the 
signing  and  flllng  of  findings  of  fact  and 
the  rendition  by  the  court  of  any  Judgment 
therein,  to  direct  the  insertion  in  the  bill 
of  exceptions  of  the  ex  parte  order  made 
subsequent  to  such  Judgment  vacating  the 
same,  the  flndinga  of  fact  and  .  conclusions 
of  law  and  the  Judgment  baaed  on  such 
flndinga,  for  the  same  are  immaterial  to 
such  appeal,  and,  being  so,  mandamus  will 
not  He  to  compel  the  striking  of  the  same 
from  the  bill  of  exceptions. — Holland  v, 
Superior  Court,  169  Cal.  361,  146  Pac.  878. 

153.  A  statement  on  motion  for  a  new 
trial,  settled  by  a  Judge  other  than  the 
one  who  presided  at  the  trial,  will  not  be 
refused  consideration  on  appeal  because  of 
the  failure  to  recite  why  the  statement 
was  not  settled  by  the  latter  Judge,  since  the 
presumption  of  regularity  attending  ofHclal 
acts  of  courts  and  their  Judges  is  sufflcient 
to  support  such  action. — Lincoln  v.  Sibeck, 
27  Cal.  App.  61,  148  Pac  967. 

154.  Ordinarily  the  burden  is  cast  upon 
the  proponents  of  a  bill  of  exceptions  to 
bring  the  matter  of  Its  settlement  to  hear- 
ing and  determination  even  after  the  pro- 
ponents of  the  bill  have  left  It  with  Its 
amendments  with  the  clerk  for  the  Judge. 
— Slye  V.  Hunt,  29  Cal.  App.  117.  154  Pac. 
667. 

155.  Where  upon  the  hearing  of  the  set- 
tlement of  a  bill  of  exceptions  upon  a  mo- 
tion tor  a  new  trial,  the  trial  Judge  after 
the  matter  of  the  settlement  had  proceeded 
for  soma  time  requested  counsel  for  both 
sides  to  confer  and  attempt  to  agree  on  cer- 
tain of  the  amendments  and  report  to  him 
as  to  what  could  not  be  agreed  upon,  and 
the  further  hearing  of  the  matter  was  con* 
tinned  until  such  report,  the  court  is  not 
Justified  four  months  thereafter  in  refusing 
to  settle  the  bill  on  the  ground  of  laches; 
under  such  circumstances  the  Judge  consti- 
tuted counsel  for  both  parties  as  In  a  sense 
his  aids  in  the  duty  which  was  primarily  his 
own,  and  by  so  doing  invested  each  with 


the  responsibility  of  reporting  back  to  him 
their  failure  to  agree  upon  the  bill. — Slye  v. 
Hunt,  29  Cal.  App.  117,  154  Pac.  607. 

ISA.  Slcnntare—Aa  to  neeesitlty  far. — 
Bngrossed  bill  of  exceptions  which  was  not 
signed  or  settled  at  all  can  not  be  conald- 
ered.—Perelra  v.  State  Sav.  Bank.  128  Cal. 
46,  46,  60  Pac.  624. 

1B7.  SlgnlMS  certifying  bill— Refnanl 
of  tuOgK. — Where  the  engrossed  bill  of  ex- 
ceptions falls  to  truIjF  and  fully  set  forth 
the  matters  directed  to  be  Inserted  therein 
on  the  settlement  thereof,  or  to  correctly  ex- 
hibit the  proceedings  which  the  bill  pur- 
ports to  introduce  Into  the  record  on  appeal, 
the  trial  Judge  is  Justified  in  refusing  to 
sign  and  certify  the  same. — Qalvin  v.  Hunt, 
163  Cal.  lOS.  94  Pac.  423. 

108.  Same — Same — Incorporation  of  docn- 
menta  not  acceaalble  to  appellant. — The  trial 

Judge  is  not  Justified  In  refusing  to  sign 
and  certify  an  engrossed  bill  solely  on  the 
ground  that  It  falls  to  set  out  certain  docu- 
ments  ordered  io  be  Inserted,  where  the 
omission  was  due  to  the  fact  that  the  orig- 
inals of  such  documents  were  lost  and  the 
only  copies  were  In  possession  of  the  ad- 
verse party  who  refused  their  use  for  the 
purpose  of  Insertion  in  the  bill.  Under  such 
circumstances  the  Judge  should  require  the 
adverse  party  to  produce  the  copies,  and 
should  grant  further  time  for  their  Inser- 
tion.— Galvin  t.  Hunt,  168  Cal.  106,  94  Pac. 
423. 

109.  Speclflcatlon  of  errors  —  Not  rc- 
qalred  in  bills  of  exceptions. — Martin  v. 
Southern  Pac.  Co.,  150  Cal.  131,  88  Pac.  701. 

As  to  spceiaeatioBB  of  pnrtlcniaro,  see, 
ante.   9  648,  note  pars.  41-62. 

160.  Specification  In  bill  of  exceptions 
that  the  conclusions  of  law  embraced  in 
the  findings  are  erroneous  Is  not  available 
on  appeal  from  an  order  denying  a  new 
trial.  The  conclusions  of  law  are  always 
merged  In  and  superseded  by  the  Judg- 
ment.— ^Mentone  Irr.  Co.  v.  Redlands  Elec- 
tric Light  &  P.  Co.,  166  Cal.  328.  834,  100 
Pac.  1082. 

161.  Statement  on  motion  for  new  trial 
— Pnllnre  of  service  on  adveroe  parties. — 

Where  the  moving  party  failed  to  make 
those  adverse  In  Interest  parties  to  the  mo- 
tion by  service  of  the  notice  of  intention, 
and  such  parties  were  thereby  deprived  of 
all  participation  in  the  settling  and  allow- 
ance of  the  statement,  and  an  opportunity 
to  submit  amendments  thereto,  such  state- 
ment can  not  be  used  as  a  bill  of  exceptions 
on  appeal  from  the  Judgment. — National 
Bank  of  California  V.  Mulford.  17  CaL  App. 
666,  120  Pac.  446. 

162.  Striking  ont  redandant  and  iMelens 
matter  so  that  exceptions  may  be  presented 
as  briefly  as  possible,  provision  for  is  not 
for  limitation  on  his  functions  in  settling 
bill,  but  Is  more  in  nature  of  definition  of 
course  which  Judge  Is  authorized  to  adopt 
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In  settling  bill.— Hyde  v.  Boyla,  89  Cal.  690, 
S91.   26   Pac.  1092. 

163.  Same — Additloaal  eo»t«  will  not  be 
Imposed  on  respondents  by  reason  of  tbeir 
Insertion  of  redundant  matter  In  bill  of  ex- 
ceptions where  JudKtnent  is  reversed  and 
coHts  of  appeal  are  imposed  on  them. — In 
Estate  of  Roblnaon,  106  CaL  4»t,  487,  19 
Pac.  86S. 

164.  Same— Red dan t  matter  dlaresard- 

ed. — Insertion  of  clause  stating  that  evl- 
dence  was  sufflclent  to  prove  all  allegations 
of  complaint  In  bill  of  exceptions  will  be 
disregarded  on  appeal  from  assignment  of 
motion  for  nonsuit  as  an  attempt  to  fore- 
stall very  question  which  is  to  be  examined 
on  evidence  brought  up. — Hudson  v,  Hudson, 
129  Cal.  141,  148,  61  Pac.  778. 

168.    Same—Settlv  mp  wlU  twiee  in  bill 

of  exceptions  was  improper  and  one  copy 
of  It  should  have  been  excluded  from  bill. 
— EsUte  of  Robinson,  106  Cal.  493,  497,  39 
Pac.  862. 

166.  Bame— Things  whtek  did  not  tran- 
■plre  !■  coart  and  concerning  which  so  far 
as  it  appears  no  showing  was  made  In 
court  can  not  be  noticed  though  recited  In 
bill.— -Estate  of  Carpenter,  127  Cal.  582. 
684.  60  Pac.  163. 

167.  9«Bt^-Tlue  of  making  demand — 
TerminatlOB  of  new-trial  proceeding — 
Failare  of  conrt  to  act  on  motion. — The  ten 
days'  time  "after  notice  of  decision"  deny- 
ing a  motion  for  new  trial  or  "other  ter- 
mination of  such  a  motion,"  within  which 
a  party  litigant  may  flle  a  demand  for  rec- 
ord under  section  9S8a,  post,  or  to  serve  a 
proposed  bill  of  exceptions  under  the  above 
section,  commences  to  run  immediately  upon 
the  [allure  of  the  trial  court  to  pass  on  the 
motion  within  three  months  after  the  ver- 
dict of  the  Jury  or  service  on  the  moving 
party  of  notice  of  decision  of  the  court. — 
Bernschein  v.  Whitaker.  17S  Cat.  ISO,  sub 
nom.  Bornschein  v.  Whitaker,  165  Pac.  163. 

168.  Same— Same— IVxItten  notice  of  the 
decision  of  the  trial  court  denying  the 
motion  Is  not  essential  where  the  party 
has  actual  notice  of  What  was  done  or  left 
undone;  and  in  the  event  of  the  termina- 
tion of  a  new  trial  proceedings,  the  law 
itself  gives  the  notice. — Bernschein  v.  Whit- 
aker, 17&  Cal.  130,  sub  nom.  Bornschein  v, 
Whitaker.  165  Pac.  153. 

160.  L' nan  then  ticated  bill  of  exception* 
— Cnn  not  be  considered,  though  Included  in 
the  transcript,  where  It  is  accompanied  by 
an  order  or  ruling  of  the  court  objecting 
to  the  settlement  thereof  on  the  ground 
that  it  was  not  presented  In  time,  no  ex- 
ception to  such  ruling  being  taken. — Brode 
V.  Goaslln,  16  Cal.  App.  683,  117  Pac.  778. 

ITO.  Vae  of  bill— By  other  than  person 
making. — Bill  of  exceptions  made  out  on  be- 
half of  one  defendant  to  be  used  on  motion 
for  new  trial  by  him,  also  on  any  appeal  he 
might  take,  can  not  be  used  by  another 


defendant  on  appeal  by  him. — ^Houghton  v. 
Trumbo,  lOS  Cal.  8»,  240,  87  Pac.  162. 

171.  Waiver  of  aotlee  —By  one  ndvene 
party — Does  not  nKeet  other  advcnie  port  lea 

or  dispense  with  the  necessity  of  notice  to 
them  and  it  Is  immaterial  that  they  are  not 
complaining. — Pord  v.  Braslan  Seed  Grow- 
ers Co..  10  Cal.  App.  761,  7SS,  108  Paa  946. 

172.  What  constitutes  bill — In  general — 

Ex  parte  affidavit  of  appellant  in  which  he 
sets  forth  certain  alleged  errors,  together 
with  statement  of  alleged  facts  on  which 
he  based  his  motion  to  vacate  an  award, 
can  not  take  plElce  of  bill  of  exceptions  or 
settlement  of  statement  of  case.  If  alleged 
errors  committed  by  arbitrators  can  be  re- 
viewed at  all  In  way  that  errors  oommitted 
by  court  can  be  reviewed  It  must  be  in 
same  manner. — In  re  Connor,  128  Cal.  179. 
281,  60  Pac.  862. 

ITS.  Saate— Ccrtlfleate  of  Jadge  that  he 
did  of  his  own  motion  both  In  hearing  and 
deciding  defendant's  motion  take  notice  and 
use  its  own  records  In  case,  and  that  at- 
torney who  appeared  on  behalf  of  said 
motion  used  or  presented  no  papers  save 
those  in  this  certificate  hereinbefore  men- 
tioned, does  not  amount  to  bill  of  excep- 
tions, and,  in  absence  of  such  bill,  appellant 
Is  not  entitled  to  be  heard  on  appeal. — 
Ramsbottom  v.  Fltsgerald,  128  Cal.  76,  76, 
60  Pac.  622. 

IT4.    Same—Pnrpose  tor  which  settled. — 

Presentation  of  bill  of  exceptions  for  set- 
tlement and  use  on  appeal  from  an  order 
from  which  no  direct  appeal  lies,  will  not 
preclude  its  use  for  purpose  of  reviewing 
such  order  on  appeal  from  Judgment. — 
Foley  v.  Foley,  120  Cal.  28,  88.  66  Am.  St. 
Rep.  147,  S2  Pac.  122. 

178.  Samoi— Statements— There  being  no 
substantial  difference  between  statement 
and  bill  of  exceptions,  fact  that  appellant 
presented  for  settlement  what  he  termed 
proposed  statement  on  appeal  will  not  pre- 
vent bis  appeal,  but  document  will  be 
treated  as  bill  of  exceptions. — ^Witter  v. 
Andrews.  122  Cal.  1,  2.  64  Pac.  276;  People 
V.  Crane,  60  Cal,  279;  Jue  Pook  Sam  v.  Lord, 
83  Cal.  169,  88  Pac.  225. 

176.  When  proper — Appeal  from  order  dl- 
rectlna  eonveyanee  of  real  estate  by  an 
executor  is  properly  brought  by  bill  of  ex- 
ceptions.— Estate  of  Corwin,  61  Cal.  160. 

163. 

Ai*  to  when  bill  of  exeeptions  la  proper, 

see.  post,  S  658  and  note. 

177.  When  right  of  partr  to  have  hill  In 
In  donbt. — Such  doubts  should  be  resolved 
in  favor  of  the  party,  and  the  better  prac- 
tice is  for  the  court  to  sign  the  bill,  with 
the  objections  and  the  evidence  relating 
thereto  Incorporated  therein,  so  that  the 
appellate  court  may  be  able  to  determine 
the  same. — Calkins  v.  Monroe,  17  Cal.  App. 
S26,  119  Pac.  680. 
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§  661.  EXCEPTIONS  AFTES  JUDGMENT,  ETC.  Exceptions  to  any  deci- 
sion made  after  judgment  may  be  presented  to  the  judge  at  the  time  of  such 
decision,  and  be  settled  or  noted,  as  provided  in  section  six  hundred  forty-nine, 
or  a  bill  thereof  may  be  presented  and  settled  afterward,  as  provided  in  section 
six  hundred  fifty,  and  within  like  periods  after  written  notice  of  entry  of  the 
order,  upon  appeal  from  which  such  decision  is  reviewable. 

History:  Enacted  March  11,  1872;  amended  March  M,  1874,  Cod* 
Amdts.  1873*4,  p.  814;  by  Code  CommlBsIon,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  148,  held  unconstitutional,  see  history,  i  5  ante; 
March  20, 1907,  Stats,  and  AmdU.  1907,  p.  716,  Kerr's  Stats,  and  Amdts. 
1908-7.  p.  460;  May  6.  1919,  SUts.  and  Amdts.  1919.  p.  288.  In  effect 
July  22,  1919. 


EXCEPTIONS  AFTEB  JUDGMENT. 

1.  Construed. 

2.  Affidavits. 

3.  Ezceptiona  to  decisions  after  judgment. 

4.  Findings  of  fact  and  conclusions  of  law. 
5  Order  deoying  new  trial. 

6.  Papers  used  on  motion  to  recall  and  set 

aside  execution. 

7.  Refusal  to  bear  any  eridenee  in  support  of 

defense — Or  disregard  of  such  evidence. 

8.  Bight  to  bill. 

a.  Cnatnira. — Person  desiring  to  appeal 

from  an  order  grrantlUK  new  trial  may  al- 
ways show  what  was  used  on  hearing  of 
motion  by  bill  of  exceptions  settled  as 
authorized  by  this  section. — -Wyckoff  v. 
Pajaro  V.  C.  R.  Co..  146  Cal.  «81,  682,  81 
Pac.  17. 

Am  to  aiitheatlcatloB  of  papeni  »ed  In 
pro«c«aiBCK  after  Judcineat  to  taake  tkcn 
part  of  record,  see,  post,  j  C61  and  note. 

X  ABdavlta. — On  appeal  from  an  order 
made  after  Judgrment  based  on  affidavits, 
bill  of  ezeeptlona  Is  proper  and  only  proper 
mode  of  authentication  of  such  affidavits. 
— Somen  SOmers,  SI  Cal.  60S,  SIO,  IS 
Pac.  9S7. 

8.   Elxcepttona  to  tfedaloiia  after  J«4c- 

mnt  may  he  preserved  by  bill  thereof 
where  matter  Is  heard  on  oral  evidence. — 
Lyons  v.  Marcher,  119  Cal.  382,  383,  &1  Pac. 
SS9.  See  Herrllch  v.  McDonald.  80  Cal.  472. 
476.  22  Pac.  299. 


4>    SindlBC*  of  faet  and  coaelnalona  of 

law  made  on  hearing  of  application  for  sup- 
plemental and  final  decree  with  decree  en- 
tered thereon,  are  not  matters  which  could 
properly  be  included  in  bill  of  exceptions, 
alnce  they  are  already  mattera  of  record. — 
White  T.  White,  112  CaL  S77.  BSO,  44  Pao. 
1026. 

B.  Oraer  dearlBv  new  trial  belns  appeal- 
able, is  deemed  to  have  been  excepted  to 
and  need  not  be  embodied  in  bill  of  excep- 
tions.— Southern  Pac.  R.  Co.  v.  Superior 
Court,  106  Cal.  84.  S6,  88  Pac.  627. 

9.  Papers  wed  m  molloa  to  recall  aad 
set  aside  exeentioa  must  be  authenticated 

by  bill  of  exceptions. — Herrlich  v.  McDon- 
ald, 80  Cal.  472.  476,  22  Pac.  299. 

T.  Rcfasal  ta  kear  any  evldeace  la  aep- 
port  of  defciiae  Or  dlsr^ard  of  aneh  evi- 
deaee  must  be  presented  in  bill  of  excep- 
tions or  statement  of  case,  and  can  not  be 
considered  If  presented  merely  In  ex  parte 
affidavit  containing  notice  which  was  pre- 
sented at  trial  and  rulings  thereon. — Santa 
Crua  R.  P.  Co.  v,  Bowie,  104  Cal.  286,  287, 
87  Pac.  984. 

8.  Right  to  bill. — On  appeal  from  an 
order  striking  out  competent  affidavits  to 
be  used  on  motion  for  new  trial  on  ground 
of  irregularity  In  proceedings,  appellant  Is 
entitled  to  bill  of  exceptions  containing 
such  affidavits,  and  mandamus  will  Issue 
where  court  refuses  to  settle  such  bill. — 
Oay  V.  Torrance,  146  Cal.  144,  147,  78  Pac. 
B40. 


§652.  WHEN  EXCEPTION  IS  REFUSED,  APPLICATION  TO  SUPKSHE 
OOUBT  TO  PROVE  THE  SAME,  ETC.   If  the  judge  in  any  case  refuses  to 

allow  a  bill  of  exceptions  in  accordance  with  the  facta,  the  party  desiring  the 
bill  settled  may  apply  by  petition  to  the  supreme  court  to  prove  the  same ;  the 
application  may  be  made  in  the  mode  and  manner,  and  under  such  regula- 
tions as  that  court  may  prescribe ;  and  the  bill,  when  proven,  must  be  certified 
by  the  chief  justice  as  correct,  and  filed  with  the  clerk  of  the  court  in  which  the 
action  was  tried,  and  when  so  filed  it  has  the  same  force  and  effect  as  if  settled 
by  the  judge  who  tried  the  cause. 

HIatory:    Enacted  March  11.  1872;  amendment  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  148,  held  uncon- 
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Btitutional,  see  history,  |5  ante;  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  716,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  450. 


PROVING  EXCEPTIONS. 
1, 2.  Construction  of  section — Authorize  flit- 
preme  court  to  prove  exception  only 
where  judge  .refuses  to  allow  an  ex- 
ception. 

3.  Same — Criminal  causes  not  included, 
4,  5.  Same — Doea  not  authorize  in  addition 

to  statement  of  ruling  and  exception 

any  evidence  or  other  matters. 
6.  Same — Same — Amendment  on  part  of 

respondent, 
7,  8.  Same  —  Does   not    give   authority  to 

strike  out  evidence  or  other  matters. 
9,  Same  —  Limits  authority  of  supreme 

court  to  interfere  in  aettlement  of 

bill  of  exceptions. 

10.  Same — Purpose  of  section. 

11.  Jurisdiction  of  district  court  of  ap* 

peals. 

12, 13.  Notice  of  application. 
14, 1J5.  Petition — As  to  in  general. 

16.  Same — Amendment  to  petition. 
17, 18.  Same— Exhibits. 

18.  Same— Bequests  for  allowance. 

20.  Presumption. 

21.  Reference  to  take  testimony. 

22.  Refusal  to  allow  exception — In  con- 

test against  allowance  of  claim. 

23.  Refusal  to  settle  a  bona  fide  statement. 

24.  Stipulation  of  parties — Settlement  by 

supreme  court  unnecessary. 

25.  Time  to  apply — In  general. 

26.  Same — Right  to  relief  accrues,  when. 

27.  Where  evidence  is  directly  conflicting. 

28.  Where    preponderance    of  evidence 

shows. 

29.  Where  proposed  bill  and  bill  as  settled 

do  not  state  exceptions  exactly. 

1.  Conatrnctlon  of  Miction — AntkorUica 
raitreme  court  to  prove  exception  only 
where  Indce  refased  to  allow  an  exception 
on  settlement  of  bill  of  exceptions  or  state- 
ment, and  does  not  authorize  court  to  sign 
and  seal  bill  of  exceptions  where  Judge  of 
superior  court  has  refused  to  siffn  It  or  any 
other  bin  of  exceptions.  In  such  case  Judge 
can  be  compelled  by  mandamus  to  settle 
bill  or  statement. — Landers  v.  Landers,  82 
Cal.  480,  481,  23  Pac.  126;  Hyde  v.  Boyle,  86 
Cal.  352,  24  Pac.  1059;  TIbbeta  v.  Riverside 
B.  Co.,  97  Cal.  258.  32  Pac.  174;  Hudson  v. 
HudBon.  129  Cal.  141,  145,  61  Pac.  773;  Estate 
of  Dolbeer,  147  Cal.  639,  81  Pac.  1098. 

2.  Construed  to  refer  solely  to  case  where 
Judge  is  charged  with  having  refused  to 
allow  an  exception;  that  Is  where  party 
claims  that  ha  has  made  an  objection  upon 
matter  of  law  to  decision  made  by  court 
and  took  an  exception  to  decision,  and 
court  refuses  to  certify  In  bill  or  statement 
that  such  exception  was  taken  or  that  such 
occurrence  took  place.    In  such  case  party 


may  prove  that  he  did  take  such  exception 
and  no  doubt  may  prove  sufficient  surround- 
ing  facts  to  show  what  point  of  exception 
Is.  If  he  succeed  In  making  his  proof,  his 
exception  will  be  here  put  Into  bill,  certified 
by  this  court,  through  Its  chief  Justice,  and 
tiled  by  clerk  below,  where  it  will  take  Its 
place  among  other  things  which  constitute 
record. — ^Vance  v.  Superior  Court,  87  Cal. 
890,  892,  S6  Pac.  BOO. 

3.  Same— Crlmlnnl   cauMes   not  Ineladcd 

In  this  section. — People  v.  Knoblock.  II  Cal. 
App.  33S,  336,  104  Pac.  1012. 

4.  Sasae— Does  mat  antktttlse  In  addition 
to  atatcnient  of  ruling  and  exception  any 
evidence  or  other  matters  which  may  be 
alleged  to  have  been  Improperly  omitted 
therefrom. — Estate  of  Dolbeer,  147  Cal.  SfiS, 
81  Pac.  1098. 

5.  Construed  to  authorize  ballots  as  to 
exclusion  of  which  exceptions  were  taken 
to  be  certified  for  an  inspection  of  supreme 
court  where  trial  court  refused  to  insert 
them  In  bill  of  exceptions,  since  it  can  not 
be  said  that  Judge  has  allowed  an  excep- 
tion to  ruling  admitting  ballot  In  evidence 
when  ballot  Itself  and  everything  objected 
to  Is  excluded  from  bill. — Jennings  v. 
Brown,  109  Cal.  290,  292,  41  Pac.  1086,  See 
Lay  V.  Parsons,  104  Cal.  661,  S8  Pac.  447. 


9,  Same— Sam^— Anendssent  on  fwrt  of 
respondent. — Party  desiring  bill  settled  Is 
one  who  has  taken  exception  and  presented 
bill  to  Judge  for  settlement,  and  hence  does 
not  Include  respondent  so  as  to  authorize 
him  to  have  amendments  to  bill  Inserted 
showing  exceptions  taken  by  him  to  ad- 
mission or  rejection  of  evidence. — In  matter 
of  Gates,  90  Cal.  267,  268,  27  Pac.  195. 

T.  Same — Does  not  give  aulhorltr  to 
strike  ont  any  evidence  or  other  matters 
Stated  in  connection  with  such  ruling  when 
exception  to  particular  ruling  has  been  al- 
lowed on  ground  that  such  evidence  was  not 
given  or  that  such  matters  are  untruly  or 
Incorrectly  stated. — Hyde  v.  Boyle.  86  Cal. 
362.  24  Pac.  1059;  Hyde  v.  Boyle.  89  Cal. 
590,  691,  26  Pac.  1092;  Cox  v.  Delmas,  92 
Cal.  662,  653.  28  Pac.  687;  Estate  of  Dolbeer. 
147  Cal.  369,  81  Pac.  1098. 

8.  Petition  to  supreme  court  under  this 
section  does  not  lie  to  settle  bill  of  ex- 
ceptions to  determine  whether  Judge  has 
Inserted  or  refused  to  Insert  correct  state- 
ment of  prpceedings  and  evidence  In  action. 
— ^Vance  v.  Superior  court,  87  Cal.  390,  391, 
26  Pac.  600. 

As  to  amendment  o<  UU  on  appcali  see, 
ante,  S  SSQ  and  note. 

Same— Limits  anthorlty  of  anpreme 
eonrt  to  Interfere  In  settlement  of  bill  of 
exreptlons  to  single  Instance  In  which  Judge 

refuses  to  allow  an  exception. — In  matter 
nf  Gates,  90  Cal.  257.  259,  27  Pac.  196;  Hyde 
V.  Beyle.  86  Cal.  362,  24  Pac.  1069. 


18X6 


Digitized  by 


Google 


Cfe.VIl.Art.1.] 


PROVIMG  EXCEPTIONS— pPBTITION  FOR. 


BOSS 


IS.  Same — ^Pnrvose  of  acctloa  was  not  to 

require  Bupreme  court  to  dlscharere  duties 
of  Judge  of  court  below,  but  only  to  provide 
mode  for  settlement  of  bill  in  case  that 
Judge  In  court  below,  on  proper  application 
therefor,  refused  to  settle  iiny  bill  of  ex- 
ceptions or  refused  to  settle  bill  In  accord- 
ance with  facts.  The  court  will  not  pro- 
ceed to  settle  bill  which  court  below 
properly  refused  to  settle. — Qallardo  At- 
lantlc  A  Pac.  Tel.  Co.,  49  Cal.  610. 

11.  JDrlsdlellon  of  dlntrlct  eoart  of  ap- 
peal*.— The  provisions  of  this  section  are 
held  to  be  merely  Incidental  to  appeals,  and, 
under  the  provisions  of  section  4  of  article 
VI  of  the  constitution,  a  petition  hereunder 
in  a  criminal  case,  properly  appealed  to  the 
district  court  of  appeals.  Is  properly  oo^iii- 
sable  In  that  court. — Glass  v.  Lawlor,  162 
Cal.  <0S,  »S  Pac.  400. 

i%.  ]ff«tle*  vt  appUcatlm  to  supreme 
court  to  prove  exceptions  should  be  served 
on  Judge  of  court  below. — Bstate  of  Hawes, 
68  Cal.  413,  414,  9  Pac.  466:  People  T.  Bltan- 
court,  73  Cal.  1.  2,  14  Pac.  872.  See  Estate  of 
Hawes,  2  Cal.  666,  11  Pac.  220. 

13.  Notice  of  intended  application  to  su- 
preme court  to  prove  exceptions  should  be 
served  on  attorney  of  adverse  party, — 
People  V.  Bitancourt,  73  Cal.  1,  2,  14  Pac. 
372. 

14.  Pelltloa— As  to  In  Kencral. — A  peti- 
tion to  supreme  court  to  prove  an  excep- 
tion should  set  forth  fully  and  specifically 
exceptions  which  he  presented  to  Judge 
and  which  Judge  wrongfully  refused  to 
put  in  bin,  and  also  evidence  on  which  he 
based  proof  of  his  proposed  exceptions,  so 
that  court  can  see  on  face  of  petition  what 
alleged  aggrievance  Is. — Estate  of  Hawes, 
68  Cal.  418,  414,  9  Pac.  466;  People  v.  Bitan- 
court, 73  Cal.  1,  2.  14  Pac.  372;  Landers  v. 
Landers,  62  Cal.  480,  481,  23  Pac.  126.  See 
Wormath  v.  Qardner,  36  Cal.  227,  228. 

15.  But  this  only  requires  general  state- 
ment of  tendency  of  evidence,  so  that  ma- 
teriality of  ruling  alleged  to  have  been  ex- 
cepted to  mar  apear. — People  t.  Bitancourt, 
73  Cal.  1,  2,  14  Fac.  872. 

M.  Saaw— Amcadmcati  ta  pettttoa  to  ba 
allowed  to  prove  an  exception  will  not  be 
permitted  after  reference  to  hear  evidence 
and  report  on  matter  originally  presented. 
Whole  matter  should  be  presented  in  origi- 
nal petition  or  before  hearing  on  refer- 
ence.— Estate  of  Dolbeer,  147  Cal.  359.  81 
Pac.  1098. 

17.  Same — Exhibits. — Petition  for  leave 
to  prove  bill  of  exceptions  which  has  an- 
nexed thereto  as  an  exhibit  writing  con- 
taining evidence,  rulings  and  exceptions 
taken  on  hearing  of  an  application  for  let- 
ters of  guardianship  from  court  below  is 
snlAclent,  demurrer  to  such  petition  will  be 
overruled. — Estate  of  HaweB,  t  Cal.  Unrep. 
«66,  11  Fao.  220. 

18.  Petition  alleging  that  Judge  settled 
and  signed  bill  oC  exceptions,  but  that 
C.  C.  P.— 102  « 


same  Is  not  true  bill  In  accordance  with 
facts,  and  annexing  to  petition  copy  of  bill 
as  settled,  and  also  copy  of  proposed  bill, 
presents  case  In  which  petitioner  should 
be  allowed  to  prove  truth  of  Issue  thus 
presented. — Curran  v.  Kennedy,  3  Cal.  Un- 
rep. 269.  24  Pac.  276. 

19.  Same  —  Reqnests    for  allowance. — 

Judge  will  not  be  held  to  have  refused  to 
allow  an  exception  unless  it  is  shown  that 
he  has  been  properly  requested  to  allow  it, 
and  hence  petition  for  leave  to  prove  an 
exception  should  show  that  petitioner  has 
taken  proper  steps  to  secure  settlement  of 
bill  of  exceptions,  and  that  he  included  io 
his  proposed  bUl  statement  of  particular 
exception  which  he  desires  to  prove,  and 
that  Judge,  in  settling  bill,  refused  to  al- 
low that  he  had  taken  such  an  exception. 
—Estate  of  Dolbeer,  147  Cal.  369,  SI  Pac. 
1098. 

20.  PresamptloB.^ — Ballots  marked  at  trial 
as  exhibits  are  presumed,  on  petition  to 
compel  allowance  of  exceptions  by  insert- 
ing them,  to  be  In  same  condition  as  shown 
by  reporter's  notes,  and  where  such  notes 
stated  that  they  were  marked  as  exhibits. 
It  will  be  presumed  that  they  can  be  Iden- 
tlfled. — Jennings  Brown,  109  Cal.  290, 
292,  41  Pac.  1086. 

31.  Refereaee  ta  take  testimony. — Evi- 
dence that  statements  contained  in  bill  of 
exceptions  as  stated  by  Judge  of  superior 
court  in  connection  with  statements  which 
he  allowed  were  incorrect  either  in  way  of 
omission  or  Inclusion  of  matter  not  properly 
omitted  or  included  was  Immaterial. — Estate 
of  Dolbeer.  147  Cal.  669,  82  Pac.  192. 

SS.  Befasal  to  allow  exeeptlea— la  eoa- 
test  against  'allawanec  of  elahn.^ — Refusal 

to  allow  exception  to  denial  of  application 
to  prove  facte  In  contest  against  allowance^ 
on  final  account,  of  claim  which  had  been 
allowed  by  administrator,  Justiflea  an  ap- 
plication to  supreme  court  under  this  sec- 
tion.—Estate  of  Hill,  62  Cal,  186. 

23.  Refnsal  to  settle  bona  flde  statement. 

— Judge  may  be  compelled  to  settle  ft  ky 
proceedings  under  this  section. — Hearst  v. 
Dennlson.  72  Cal.  227,  229,  13  Pac.  628. 

24.  Stlpalatlon'by  partlei^Settlement  by 
aapremc  coart  annecessary. — In  an  applfca* 
tlon  for  leave  to  prove  a  bill  of  exceptions 
In  the  supreme  court,  under  the  provisions 
of  the  above  section,  after  order  to  show 
cause  was  made  the  parties  filed  their  writ- 
ten consent  and  undertaking  that  certain 
charges  shall  be  made  in  the  bill  proposed 
to  be  settled  by  the  trial  Judge,  and  will 
sufficiently  present  appellants'  case  to  al- 
low the  presentation  of  such  points  as  the 
appellants  are  entitled  to  make  on  appeal,  a 
settlement  of  the  bill  of  exceptions  by  the 
supreme  court  Is  unnecessary. — Powell  v. 
Powell,  176  Cal.  676,  170  Pao.  147. 

2B.  Time  to  aply— In  seneral. — Where 
statement  has  been  settled  and  motion 
for  new   trial  baaed   on   auoh  statement 
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has  been  denied  It  ie  too  late  to  ap- 
ply to  Bupreme  court  to  prove  an  excep- 
tion.— Frankel  v.  DeldeBhelmer,  83  Cal.  44, 
45,  23  Pac.  136. 

28.  Same — Rl^kt  1o  relief  nnder  tkl* 
■eetloB  accraea  Just  as  soon  as  trial  Judge 
has  concluded  settlement  of  proposed  bill 
of  exceptions  or  statement,  and  directed 
its  engrossment  with  omission  of  exception 
or  exceptions  which  parties  seeking  allow- 
ance of  bill  claim  to  have  reserved,  and  ap- 
plication should  be  made  with  reasonable 
promptitude,  but  where  considerable  time 
was  consumed  in  trial  of  case  and  bulk  of 
statement  to  be  engrossed  was  very  great 
delay  of  two  months  In  presenting  petition 
was  held  excusable. — Estate  of  Dolbeer, 
147  Cal.  359,  81  Pac.  1098. 

3ff.  Where  cvldeace  Is  dlrcetly  eoafllet- 
lav  as  to  whether  exceptions  to  remarks 
made  by  coanael  were  made,  supreme  court 


on  petition  to  allow  appellant  to  prove 
such  exceptions  will  not  hold  that  superior 
Judge  erred  or  abused  his  discretion  in 
not  allowing  exceptions  or  declaring  that 
they  should  not  be  Included  In  bill. — People 
V.  Scott.  121  Cal.  101,  68  Pac.  364. 

98.  Where  prepoaderaacc  of  evidence 
■howa  that  an  Instruction  which  tt  was 
claimed  was  asked  and  refused  and  excep- 
tion thereto  denied  was  not  one  given  peti- 
tion to  prove  exception  will  be  denied. — 
Crow  V.  Minor,  «6  Cal.  S14,  21S.  24  Pac.  640. 

».  Wkere  pwvMcd  blU  aad  Mil  set- 
tled do  mot  state  exeeptfoaa  cnvtly  as  they 
appeared  In  notes  of  official  reporter  of 
superior  court,  and  where  all  of  several  ex- 
ceptions actually  taken  were  not  allowed, 
supreme  court  will  settle  seitarate  bill  In- 
cluding those  not  allowed  and  stating  form 
in  which  they  appear  in  official  notes. — 
BaUte  of  Dolbeer.  14T  Cal.  669,  8S  Pac.  192. 


§653.   PBOOEEDINaS  WHKBE  JVDm  OEASES  TO  HOLD  OFFICE. 

"When  the  decision  excepted  to  was  made  by  any  judicial  officer,  other  than  a 
judge,  the  bill  of  exceptions  shall  be  presented  to  such  judicial  officer  and  be 
settled  and  signed  by  him  in  the  same  manner  as  it  is  required  to  be  presented 

to,  settled,  and  signed  by  a  court  or  judge. 

A  judge  or  judicial  officer  may  settle  and  sign  a  bill  of  exceptions  after,  as 
well  as  before,  he  ceases  to  be  such  judge  or  judicial  officer.  If  such  judge  or 
judicial  officer,  before  the  bill  of  exceptions  is  settled,  dies,  is  removed  from 
office,  becomes  disqualified,  is  absent  from  the  state,  or  refuses  to  settle  the  bill 
of  exceptions,  or  if  no  mode  is  provided  by  law  for  the  settlement  of  the  same, 
it  shall  be  settled  and  certified  in  such  manner  as  the  supreme  court  may,  by  its 
order  or  rules,  direct. 

Judges,  judicial  officers,  and  the  supreme  court  shall  respectively  possess  the 
same  power,  in  settling  and  certifying  statements,  as  is  by  this  section  con- 
ferred upon  them  in  settling  and  certifying  bills  of  exceptions. 

History:    Enacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  1876-6,  p.  98. 

BILL  OF  EXCEPTIONS— WHERE  JUDGE  «.    CoutitntloaalHy  mt  sectlea  m»t  de- 

CE^ES  TO  HOLD  OFFICE.  elded,  but  settlement  of  bill  by  Judge  of  su- 

,    _     ^     ..        .                  r>-i».:— 1   perlor  court,  before  whom  case  was  tried. 

1.  Construction  of  ««tion  -  Crimuial  eanflei  ^^^^^  ^^^^  ^^^^      ^^^^  j^^^  expired,  held  to 

not  incladed.                        •  be  valid  on  principle  of  rule  of  stare  decisis. 

2.  Constitutionality  of  section  not  decided.  In  view  of  previous  rulings  recognfzinK  this 
_          ,            ™.„       .   ]    „  method  of  settling  bill  of  exceptions. — Ull- 

3.  Mandamus-Will  not   lie  to  comwa  «-  ^  ^u.  v.  Enterprise  CAL.  Co..  142 

^llf'v.?^'""  ^  ^     C»l.  208.  216.  100  Am.  St.  Rep.  116.  76  Pac. 

settle  Dill.  ^Yo 

4.  Refusal  to  transfer  cause  to  superior  court        ^  HaadaMas— WUI  aot  lie  ta  e*Mpel  ex- 

of  adjoining  eountj.  Jndce.  hefoM  whOB  acHoa  was  tried,  ta 

5.  Special  application  to  sapreme  court.  aettle  Mil  of  exceptions  In  such  action  after 
„          n    .          ..     .                 ,           ,  hfs  term  of  ofllce  expired,  statute  merely 

6.  Same— Such    application    must    be    made  authorising  him  to  sign  and  settle  blU,  and 

promptly.  ^ot  enJoinlnK  on  him  duty  of  settling  It. — 

7.  Where  saccessor  of  jndge  decides  action.  Leach  v.  Aitken,  91  Cal.  484,  48S.  28  Pac. 
1.    CoB.trartloa     af     seetloa  —  Crimlaal  Depeaux.  118  Cal.  522. 

caases  aot  Incladed  In  this  section.  People 

V.  Knoblock,  11  Cal.  App.  332.  33fi.  104  Pac.  4.    Refaaal  to  traaaCer  eaaev  to  aayerlor 

1012.  Mart  of  adjolnlav  eoaatr  In  order  to  settle 
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statement  of  case,  was  Improper  where 
judge  was  disqualified,  and  Judge  who  tried 
case  waB  no  lonerer  in  office,  and  Judge  who 
heard  motion  was  not  Judge  of  adjoining 
countr- — Finn  V.  Spagnoll,  67  Cal,  830,  331, 
7  Pac.  746. 

tk    Special  applleatloa  to  npremc  coart 

for  an  order  directing  settlement  of  bill 
of  exceptions  should  be  made  where  Judge 
who  tried  case  refuses  to  settle  such  bill 
after  his  term  of  office  has  expired  In  order 
to  render  sucli  exceptions  available  on  ap- 
peal.— Estate  of  Depeaux,  118  Cal.  Bti,  S23, 
50  Pac.  681. 

S.  Basse— Sneh  appllcalloa  mut  be  asa^e 
»son»11r  and  within  reasonable  time  after 
appellant  Is  informed  that  Judge  refuses  to 
act,  as  appellant  Is  allowed  forty  days 
wlthtn  which  to  file  transcript  on  appeal 


after  appeal  la  directed,  and  neglect  on 
part  of  appellant  tor  this  period  of  time  to 
take  such  steps  as  were  necessary  for  pur- 
pose of  securing  settlement  of  bill  Is  equiva- 
lent to  his  failure  to  file  transcript  within 
time  limited,  and  where  more  than  six 
months  has  elapsed  conclusion  Is  author- 
ised that  appellant  abandoned  exception  set 
forth  in  bill. — Estate  of  Depeaux,  118  Cal. 
B22,  624.  BO  Fac.  S82. 

7.  Wkere  ■necesaor  of  a  Jadgc  decides 
aetloa,  hears  and  denies  motion  for  new 
trial  made  upon  the  records  and  minutes 
of  the  court,  a  subsequent  statement  on  ap- 
peal from  order  denying  motion  should  be 
settled  by  the  Judge  who  made  the  order, 
and  not  by  his  predecessor  who  tried  the 
action. — Cummings  v.  Conlan,  66  Cat  403, 
406.  407,  408,  B  Pac.  7»S,  SOS. 


ABTICIiEIL 

NEW  TBIAL8. 


8  656.   New  trial  defined. 

8  657.    When  a  new  trial  may  be  granted. 

i  658.    On  what  papers  moved  for. 

I  6Sg.  Notice  of  motion,  upon  whom  Berred, 
and  what  to  contain. 

I  660.  Motion  to  bo  beard  at  the  time  speci- 
fied, or  dismissed. 


t  661.   Record  on  appeal  [Bepealed.] 
1662.    New   trial   on   court's  own  motion. 

[Bepealed.] 
i  663.    Vacation  of  judgment. 
8  663a.  Notice  of  intention  to  move.  When 

to  be  giren,  and  what  to  contain. 


§  666.   NEW  TRIAL  DEFINED.  A  new  trial  is  a  re-examination  of  an  issue 

of  fact  in  the  same  court  after  a  trial  and  decision  by  a  jury,  court,  or  referee. 

History:  Itaacted  March  11,  1872,  re-enactment  of  §192  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  ISfMkt,  148,  held  unconBtltutlonal,  see  history,  8  6  ante;  March 


20.  1907, 

1906-7,  p. 


Stats. 

451. 


and  Amdts.  1907,  p.  717,  Kerr's  SUts.  and  Amdts. 


NEW  TEIAI/— IN  GENERAL. 

1.  Construction  of  section — Confined  to 
what  causes. 

8.  Same — Does  not  apply  to  every  order 

which  may  be  made  ex  parte  or  by 
court  of  its  own  motion. 

3.  Same— "Trial." 

4.  Same — Same — Meaning  of. 

5.  Admissions  by  pleadings. 

6.  Conclusions  of  law. 

7,8.  Errors  apparent  on  face  of  the  judg- 
ment-roll. 

9.  Failure   to   file   findings   within  six 

months. 

10.  Finding  as  to  attorneys*  fees — In  ac- 

tion to  foreclose  mechanics '  lien. 

11.  In  probate  proceedings. 

12.  Same — Wbere  jury  in  will  contest  did 

not  decide  all  issues. 

13.  Judgment  authorized  by  pleadings — 

Question  as  to  not  involved. 

14.  Judgment  by  default  —  Can  not  be 

reviewed. 


1«B 


15.  Motion  for  new  trial — Not  directed  at 

judgment. 

16.  Motion  for  new  trial  of  motion. 

17.  New  trial  authorised — In  proceedings 

for  changing  boundaries. 

18.  Objections  to  form  of  action  or  plead* 

ings. 

19.  Partition — Practice  prescribed  in  Prac- 

tice Act. 

20.  Eeconaideration  —  Of  disbarment  pro- 

ceedings in  supreme  court. 

21.  Right  of  party  to  move  for  new  trial  on 

single  issues. 
22,  23.  Ruling  on  demurrer. 

24.  SiilGciency  of  complaint. 
25-  27.  Sufficiency  of  findings  —  To  support 
judgment — Can  not  be  inquired  into. 

28.  Sufficiency  of  verdict  —  To  support 

judgment. 

29.  Trial  of  issue  not  presented. 

30.  When  all  facts  are  agreed  on. 

31.  When  every  material  issue  has  been  de- 
cided in  favor  of  losing  party. 
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32, 33.  "Where  there  ib  no  iflsae  of  fact  to  be 
tried. 

34.  Where  no  verdict  was  rendered. 

1.  ConatTDctloB  of  aeetloB  —  Confined  <0 
what  canaea. — The  above  section  Is  construed 
to  be  conllned  to  those  cases  in  which  code 
has  expressly  authorised  Issues  of  fact  to 
be  framed. — ^Leach  Pierce,  9t  Cal.  fl4. 
ei9,  29  Fac.  2S5.  See  EsUte  of  Uoore,  7S 
Cal.  38S,  840.  IS  Pae.  880. 

3.  Same— Does  not  apply  to  every  order 
which  may  be  made  ex  parte  or  by  eonrt  of 
Ita  owa  niotloa,  simply  because  court  has 
permitted  written  objection  to  be  filed,  and 
hence  motion  for  new  trial  Is  not  proper  as 
to  order  of  court  granting  family  allowance 
out  of  estate  of  decedent. — Leach  t.  Pierce, 
98  Cal.  814,  619,  29  Pac.  226. 

8.  Same  —  (Trial.** — The  above  section 
does  not  define  what  is  meant  by  a  trial. 
— San  Joaquin  &  Klnss  River  Canal  A  Irr. 
Co.  V.  Stevlnson,  80  Cal.  App.  406,  168  Pac. 

768. 

4,  flaMfi  flamr  ftranlar  of. — The  word 
"trial,"  as  used  In  provisions  relating  to 
new  trial,  la  Issue  which  arises  only  where 
material  averment  of  fact  is  made  on  one 
Bide  and  Is  controverted  on  other. — Foley  v. 
Foley,  120  Cat  88,  87.  65  Am.  St.  Rep.  147, 
62  Pac.  122. 

D.  Admlaslona  by  pleadlnBS. — New  trial 
belnff  re -examination  of  an  Issue  of  fact, 
new  trial  was  properly  denied  where  It 
was  contended  that  matter  was  admitted  by 
pleadings,  since  In  such  case  there  was  no 
issue  to  try.  even  though  findings  were  made 
on  supposed  issue. — Estate  of  Doyle,  78  Cal. 
664,  670,  16  Pae.  186. 

«.  CoaelBslau  •<  law  which  court  draws 
from  facts  found  can  not  he  reviewed  on 
motion  for  new  trial. — Pacific  Hut.  L.  I. 
Co.  T.  Fisher,  106  CaL  224,  287,  89  Pac.  768. 
See  Brison  v.  Brlson.  90  Cal.  883,  827,  87  Pac. 
186. 

T.    Errors  apparent  on  face  of  J«dv»e>t- 

roll  will  only  be  reviewed  on  appeal  from 
Judgment,  and  not  on  appeal  from  or- 
der denying  motion  for  new  trial. — Estate 
of  Westerfleld,  96  Cal.  113,  114.  30  Pac.  1104. 
See  Thompson  v.  Patterson.  64  Cal.  542,  64S. 

8.  Errors  appearing  in  Judgment -roll, 
even  if  not  named  In  speclflcatlona  of  errors 
in  statement,  will  be  considered  on  appeal. 
— Helnten  v.  Hellbron.  71  Cal.  667.  S64,  12 
Pac.  673.  See  Sharp  t.  Daugney,  88  Cal. 
506;  Shepard  v.  McNeil,  88  CaL  72;  Patter- 
eon  V.  Sharp,  41  Cal.  132. 

».  Fallnrc  to  file  fladlnga  within  six 
asonths  after  case  had  been  submitted  for 
decision  and  court  had  ordered  Judgment 
can  not  be  reviewed  on  appeal  from  an  order 
denying  new  trial. — Kepfler  v.  Kepfler,  184 
Cal.  206,  206,  66  Pac.  208.  See  Brison  v. 
Brlson,  90  Cal.  323.  27  Pac.  186;  Rauer 
V.  Fay,  128  Cal.  622,  61  Pac.  90;  Fogarty  T. 
Fogarty,  129  Cal.  46,  61  Pac.  670;  Owen  v. 


Pomona  L.  ft  W.  Co,,  131  Cal.  BSO,  UK,  68 
Pac.  860.  64  Pac.  263;  Reclamation  DlsL  T. 
Thlsby,  131  Cal.  678,  OS  Pac.  918. 

10.  FlDdlns  as  to  attomcya*  tees-  Im  ac- 
tion to  forccloBs  mceluiBica'  Ilea  being  on 
an  issue  raised  by  law  Is  not  outside  plead- 
ings, though  no  reference  was  made  to  It  In 
pleadings,  and  hence  it  is  reviewable  on  mo- 
tion for  new  trial. — Hooper  v.  Fletcher.  146 
Cal.  875,  378,  79  Pac  418. 

11.  In  probate  proeeedlngSi  whenever  ac- 
tion of  court  which  la  Invoked  Is  dependent 
on  existence  of  extrinsic  facts,  which  are 
presented  to  It  for  determination  In  form 
of  pleadings,  and  are  to  be  decided  by  It  in 
conformity  with  preponderance  of  evidence, 
an  Issue  of  fact  arises,  which  under  its 
decision  may  be  re-examined  by  court  on 
motion  for  new  trial,  and  hence  motion  for 
new  trial  was  permissible  where  reapond- 
ents  filed  written  opposition  to  appointment 
of  appellant  as  executrix,  setting  forth 
facts  alleged  to  render  her  Incompetent  to 
receive  appointment,  to  which  an  answer 
was  filed,  denying  such  facts,  and  on  Issue 
thus  presented,  trial  was  had,  in  which 
many  witnesses  were  called,  and  weight 
and  credibility  of  testimony  court  was 
called  on  to  determine. — Estate  of  Banquler, 
88  Cal.  802,  316,  86  Pao.  178,  632. 

19.  Same — Where  J«T  la  wlU  eoatest 
did  not  decide  all  lsB«ea  raised  by  petition, 
motion  for  new  trial  made  on  verdict  of 
Jury  and  before  decision  of  case  was  pre- 
mature.— Estate  of  McKenna,  138  Cal.  439, 
440,  71  Pac.  501.  See  Morris  v.  De  Cells,  41 
Cal.  331;  De  Oase  v.  Lynch,  42  Cal.  362,  364; 
Baker  v.  Borello,  181  Cal.  616,  617,  63  Pac. 
914. 

13.  Judgment  aalborlsed  by  pleadlngi^^ 
QaeMtlon  as  to  not  Involved, — The  question 
whether  the  Judgment  la  authorized  by  the 
pleadings  or  findings  can  not  be  agitated 
on  the  motion  for  a  new  trial,  for  It  la  not 
Involved  In  a  re -examination  of  the  Issues 
of  fact. — ^Bloxham  v.  Tehama  County  Tel. 
Co.,  29  Cat  App.  83fi,  166  Fac.  664. 

14.  JndKMicnt  by  defaalt— Can  mot  be  re- 
viewed by  new  trial;  there  were  no  Issues 
of  fact  to  be  tried,  and  hence  no  office  to 
be  subserved  by  new  trial,  and  this  Is  true 

where,  though  defendant  did  not  technically 
make  default,  there  was  no  answer  contro- 
verting any  fact;  and  this  la  true  In  actions 
for  divorce,  where  law  requires  proofs  of 
facts  alleged,  even  though  there  Is  no  an- 
swer, the  effect  of  provision  not  being  to 
raise  an  "issue  of  fact"  nor  to  constitute 
taking  of  proof  "trial,"  as  these  terms  are 
used  In  provialons  relating  to  new  trials. — 
Foley  V.  Foley,  120  Cal.  33,  37,  66  Am.  St. 
Rep.  147,  62  Pac.  122. 

15.  Hotloa  for  new  trial— Not  directed  at 
Judgment,  but  at  verdict,  or  other  decision 
of  fact — It  being  re-exam t nation  of  an  Issue 
of  fact.— Martin  v.  Matfteld.  49  Cal.  42.  44; 
Boston  T.  Co.  v.  McKenzIe,  67  Cal.  486,  486, 
8  Pac.  22. 
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IC   MtotloB  fm>  new  trial  of  motloB  la 

not  countenanced  or  permitted  hy  our  pro- 
cedure.— Doyle  V.  Republic  L,  Ini,  Co.,  126 
Cal.  15,  16,  67  Pac.  667;  Harper  T.  Hlldreth, 
»9  Cal.  2«e,  270,  82  Pac.  1103. 

IT.  Hew  trial  la  antkmrfaed — la  preeecd- 
inm*  for  vhanflHK  boandarlea  of  city,  under 
section  803,  post,  where  other  Questions  of 
fact  tlian  those  relating  to  euch  proceed- 
ings may  have  been  involved,  and  errors  of 
law  may  have  been  committed  at  trial. — 
People  V.  City  of  Oakland.  123  Cal.  145,  146, 
55  Pac.  772.  See  People  ex  rel.  Warfleld  v. 
Sutter  St.  R.  Co.,  IIT  Cal.  604,  49  Pac.  7S6; 
People  ex  rel.  Warren  v.  Rodgera,  118  Cal. 
393,  46  Pac.  740,  50  Pac.  668. 

18.    Objeetiona  ta  tana  af  aetloa  or  plead- 

iBKa,  either  by  demurrbr  or  motion,  or  ob- 
jection to  evidence,  or  that  trial  was  by 
Jury,  or  that  verdict  did  not  cover  material 
Issues  and  is  therefore  Insufficient,  can  not 
be  made  on  motion  for  new  trial,  but  only 
on  appeal  from  Judgment. — Morse  v.  Wilson, 
138  Cal.  568,  660,  71  Pac.  801.  See  Riverside 
W.  Co.  V.  Gaffe,  108  CaL  240,  41  Pac  299. 

1».  Partition  —  Practice  prescribed  In 
Practice  Act,  as  to  grantlnsr  of  new  trial  in 
civil  action,  is  applicable  to  review  of  de- 
crees rendered  In  proceedings  on  partition. 
— Tormey  v.  Allen,  46  Cal.  119,  121.  See  Re- 
gan V.  McMahon,  43  Cal.  626. 

20.  Reconsideration — Of  disbarment  pn>- 
cerdinsa  In  snpreme  eonrt  can  not  be  had 

by  motion  for  new  trial. — In  matter  of  Phil- 
brook,  108  Cal.  14,  15,  40  Pac.  1061.  See  In 
matter  of  Tyler,  71  Cal.  363,  60  Am.  Rep. 
639,  13  Pac.  289,  13  Pac.  189 ;  Oranger'a  Bank 
V.  Superior  Court.  101  Cal.  198,  36  Pac.  842. 

SI.    RlKht  of  party  to  move  for  new  trial 

on  slUKle  Isaac  is  well  established. — Duff  v. 
Duff,  101  Cal.  1,  4.  S6  Pac.  437.  See  San 
Dieso  U  ft  T.  Co.  V.  Neale,  78  Cal.  63,  3 
L.  R.  A.  83,  20  Pac.  372. 

22.  Rnllas  on  demnrrer^s  matter  to  be 
reviewed  on  appeal  from  Judgment  and  not 
an  order  denying  new  trial. — Helibron  v. 
CentervIUe  A  K.  I.  D.  Co.,  76  Cal.  8,  9,  17 
Pac.  932;  Bode  T.  Lee,  102  Cal.  683,  687,  26 
Pac.  936.  See  Svans  v.  Paige,  102  Cal.  122, 
36  Pac.  406. 

23.  Where  demurrer  has  been  sustained 
to  complaint  motion  for  new  trial  does  not 
lie,  demurrer  raising  only  questions  of  law. 
— Jones  V.  Chalfant,  128  Cal.  334,  60  Pac.  862. 

24.  Snflictencr  of  complaint  can  not  be 
considered  on  appeal  from  order  denying  or 
granting  new  trial. — Hook  v.  Hall,  2  Cal. 
Unrep.  459.  6  Pac.  422;  Briaon  v.  Brison.  90 
Cal.  333,  327,  27  Pac.  186;  Bode  v.  I,ee,  102 
Cal.  588,  687,  38  Pac.  936;  Rauer  v.  Pay,  128 
Cal.  633,  61  Pac.  90;  Reclamation  Dlst.  v. 
Thiaby,  121  Cal.  672,  673.  63  Pac.  918;  Peta- 
luma  P.  Co.  V.  Slngley,  136  Cal.  616,  618.  69 
Pac.  426;  lAmbert  v.  Marcuse,  137  Cal.  44, 
69  Pac.  620;  Kaifler  v.  Dalto.  140  Cal.  167. 
169,  73  Pao.  826;  Swett  v.  Gray,  141  Cal.  63, 


70,  74  Pac.  439:  Swift  v.  Occidental  M.  ft  P. 
Co.,  141  Cml.  161,  166,  74  Pac.  700.  Sea 
Thompson  -v.  Los  Angeles,  126  Cal.  270,  271, 
57  Pao.  1016. 

3S.  Saadeaer  af  fladlags  — To  support 
ladsneat— Caa  not  bo  laqnlred  Into  on  ap- 
peal from  an  order  denying  new  trial,  but 
only  whether  findings  are  supported  by  evi- 
dence.— Brison  v.  Brison,  90  Cal.  323.  327. 
27  Pac.  186;  Thompson  v.  Los  Angeles.  125 
Cal.  270.  271,  57  Pac.  1015;  Rauer  v.  Fay,  128 
Cal.  523,  61  Pac.  90;  Reclamation  Dist.  v. 
Thiaby,  131  Cal.  672,  578,  63  Pac.  918;  Peta- 
luma  P.  Co.  V.  Singley,  136  Cal.  616,  618.  69 
Pao.  426;  Kaiser  v.  Dalto,  140  Cal.  167,  169, 
78  Pac.  828:  Swift  v.  Occidental  M.  ft  P.  Co., 
141  Cal.  161.  165,  74  Pac.  700;  Burns  v.  Shoen- 
feld,  1  Cal.  App.  121.  81  Pac.  713. 

26.    Motion  for  new  trial  Is  not  necessary 
In  order  to  enable  plaintiff  to  avail  him- 
self of  objection  made  to  Judgment  for  ant 
error  which  arises  on  faoe  of  finding. — Call- ' 
fornla  Nat  Bank  v.  GInty,  108  Cal.  148,  163. 
41  Pac.  38. 

ST.  Conceded,  but  not  decided,  that  erro- 
neous Judgment  drawn  from  findings  of  fact 
whioh  are  not  complained  of  can  not  be  cor- 
rected by  means  of  motion  for  new  trial. — 
Knight  V.  Roche,  56  Cal.  16,  17.  See  Jenkins 
V.  Frink,  SO  Cal.  586,  696,  89  Am.  Dec.  134. 

28.    SnSeleney   af  verdlet  — To  anpport 

indgment,  whether  treated  as  verdict  or 
finding,  can  not  be  considered  on  appeal 
from  order  denying  motion  for  new  trial. — 
Morse  v.  Wilson,  138  Cal,  668,  660,  71  Pac 
801. 

3ft.    IWal  of  Inrae  aot  preaeated^Where 

no  issue  as  to  damages  is  presented  In  an 
action  for  an  injunction  new  trial  can  not 
be  granted  for  purpose  of  trying  question 
of  damages.— BIgelow  v.  Los  Angeles,  141 

Cal.  603,  607,  76  Pac  111. 

SO.  Wbrre  all  facta  were  asreed  on.  there 
was  no  issue  of  fact  to  be  examined— only 
question  being  as  to  what  law  was  ap- 
plicable to  those  facts,  and  hence  denial  of 
motion  for  new  trial  will  not  be  reviewed. 
— Gregory  v.  Gregory.  102  Cal.  50.  62,  36  Pac 
364. 

81.  When  every  material  isRne  has  been 
decided  in  favor  of  losing  party,  a  new  trial 
being  a  re-examl nation  of  issues  of  fact 
will  not  be  awarded,  he  having  nothing  to 
gain  at  new  trial  of  same  issues,  and  on 
appeal  from  an  order  denying  new  trial  suf- 
ficiency of  findings  of  fact  to  sustain  con- 
clusions of  law  will  not  be  considered.— 
Sharp  V.  Bowie,  143  Cal.  482,  467,  76  Pac.  62. 

S2,  Where  there  la  no  Isaae  af  fact  to  be 
tried,  and  no  trial,  new  trial  can  not  be 
had. — Fabrettt  v.  Superior  Court.  77  Cal 
805,  807,  19  Pac.  481. 

28.  Motion  for  new  trial  Is  not  an  ap- 
propriate proceeding  to  review  action  of 
court  and  glye  Judgment  In  case  where  no 
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trial  on  issues  of  fact. — Foley  t.  Foley,  120  B4.    Wkere  mo  rrrdlet  wm  rcMderetl  by 

Cat.  33,  37,  SS  Am.  St.  Rep.  147,  52  Pac.  lit.  Jury  for  or  against  defendant,  no  new  trial 

See  Savlncs  ft  I*  Soe.  v.  Heeks,  86  CaL  871,  cvuld  be  had — new  trial  beinc  re-examina- 

6  Pac.  634;  Estate  of  Heldt,  98  Cat.  B6I,  88  Hon  of  an  Issue  of  fact  after  trial  and  deoi- 

Pac  64i.  slon..— Benjamin  v.  Stewart,  61  CaL  605.  606. 

§  667.  WHEN  NliW  TRIAL  UAT  BE  GRANTED.  The  former  verdict  or 
other  decision  may  be  vacated  and  a  new  trial  granted,  on  the  application  of 
the  party  aggrieved,  for  any  of  the  following  canses,  materiall^r  affecting  the 
Bubstantial  rights  of  such  party :  . 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or  adverse  party,  or  any 
order  of  the  court  or  abuse  of  discretion  by  which  either  party  was  prevented 
from  having  a  fair  trial ; 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or  more  of  the  jurors  have 
been  induced  to  assent  to  any  general  or  special  verdict,  or  to  a  finding  on  any 
question  submitted  to  them  by  the  court,  by  a  resort  to  the  determination  of 
chance,  such  misconduct  may  be  proved  by  the  affidavit  of  any  one  of  the 
jurors ; 

3.  Accident  or  surprise,  which  ordinary  prudence  could  not  have  guarded 
against ; 

4.  Newly  discovered  evidence,  material  for  the  party  making  the  application, 
which  he  could  not,  with  reasonable  diligence,  have  discovered  and  produced  at 
the  trial ; 

5.  Excessive  damages,  appearing  to  have  been  given  under  the  influence  of 

passion  or  prejudice; 

6.  Insufficiency  of  the  evidrace  to  justify  the  verdict  or  other  decision  or  that 
it  is  against  law ; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by  the  party  making 

the  application. 

When  a  new  trial  is  granted  upon  the  ground  of  the  insufficiency  of  the 
evidence  to  sustain  the  verdict,  the  order  shall  so  speci|y;  otherwise,  on  appeal 
from  such  order,  it  will  be  presumed  that  the  order  was  not  based  upon  that 
ground. 

History:  Enacted  March  11,  1872.  re^nactment  with  additions  of 
8  193  Practice  Act;  amendment  approved  May  8, 1919,  Stats,  and  Amdts. 
1919,  p.  141.    In  effect  July  22,  1919. 

WHEN  NEW  TRIAL  OBANTED.  IX.  DEasioN  Against  Law,  295-318. 

I.  In  General,  1-102.  j  Genebal. 

II.  IKBBQULAEITT  IN  PBOCEBDIHOS— SOBW-  ,     »    *      .  -  .  ^ 

VISION  1,  103-116.  I-  ^"  to  "fS°*-  to  a- 

III.  Misconduct  or  Just— Subdivision  2,         8-  4.  Same— As  to  part  of  issnea. 

117-143.  S.  Same — As  to  one  or  more  co-defend- 

IV.  Accident  ob  Sdbpeise— Subdivision  3,  "nts. 

144-162.  6-  8.  Agreed  statement  of  facts — Stipula- 

V.  Newly  Discovered  Bvidencb— Subdi-  tion  waiving  finding. 

VISION  4,  163-225.  9.  Amendments  and  proceedings  on  new 

VI.  ExcESWTE  Damages  — Subdivision  6,  trial. 

226-250.  10.  Amendment  of  pleadings — New  trial 

VII.  iNsumCTENOT  or  BvniENOE— SuBDm-  to  permit. 

SION  6,  251-282.  11.  Appeal   from   order  f^anting  new 

VIII.  Ebboes  of  Law— Subdivision  7,  283-  trial— As  to  jjenerally. 

'  294.  1^1 13.  Bame — Insufficiency  of  evidence. 

ifsa 
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GRANTING  NEW  TRIAL— IN  OBNBRAL. 


14.  Same — Order  oTerruling  denmrreT  to 

cross-complaint. 

15.  Same  —  Presumption    on,    as  to 

groaods  of  new  trial 

16.  Same — What  majr  be  reriewed. 

17, 18.  Conditional  granting  of  new  triaL 

10.  Constnietion  of  section — ^Applies  to 
wliat. 

20,21.  Same— "Dedaion"  which  maj  be 
vacated. 

22.  Same — Not  applicable,  when. 
23,  24.  Same — Par^  aggrieved. 

25.  Determination  of  motion  —  Absence 
of  aJBdavita — Effect  on  juriadif^ 
tion. 

26-29:  Discretion  of  court — Am  to  eener^ 
ally. 

30.  Same — Abase  of. 

31.  Same — Conflict  in  evidence. 

32.  Same — Where  court  grants  new  trial 

without  anj  legal  reasons. 

33.  Dismissal  of  probate  proeeediiig»— 

For  failnra  to  appear. 

34.  Duty  of  eouit  to  grant  new  trial, 

when. 

35.  Excusable  neglect  —  Is  not  one  of 

the  grounds  of  motion. 

86.  Same — ^Where  neglect  through  wrong- 
ful procurement  of  other  party. 

37.  Failure  to  file  findings  —  Until  six 
months  after  case  was  submitted. 

88.  Filing  bill  of  exceptions  and  state- 

ment of  facts. 

89.  Same — Change  or  erarare  of  filing 

marks,  effect  of. 

40.  Same  —  Filing  marks  prima  facie 

proof  of  filing. 

41.  Finding  outside  of  issues — Does  not 

warrant  granting  of  motion. 

42.  Grounds  for  granting — As  to  gen- 

erally. 

43.  Same — Statutory  provisions. 

44.  Insuflcient  damages. 

45.  Insufficiency  of  findings — To  support 

conclusions  or  judgment. 
46, 47.  Judgment  —  May  be  set  aside  and 

new  trial  granted. 
48-  52.  Motion  for  new  trial — Character  of 

proceedings. 

53.  Same— Effect  of. 

54.  Order  denying  a  new  trial — rresump- 

ties  on  appeal. 

55.  Order  granting  new  trial  —  Appeal 

from— As  to  scope  of  review  on. 
56-  60.  Same — Same — Order  affirmed,  when. 

61.  Same — In  criminal  cause — Presump- 

tion on. 

62.  Order  eetting  apart  homestead  and 

family  allowance — Motion  for  new 
trial  not  proper  procedure. 

63.  Plain  disregard  by  jury  of  evidence. 

64.  Probate  proceedings,  in. 


65.  Proceedings  at  new  trial — Scope  of 

inquiry. 

66.  Same — When  ordered  upon  one  of 

several  issues. 

67.  Proceeding  under  section  ten.  Bank 

Commissioners  Act. 

68-  74.  Province  and  discretion  of  court. 

76-  79.  Belative  positions — Of  trial  and  ap- 
pellate courts. 

80-  82.  Refusal  of  leave  to  amend  —  After 
issue  joined. 

83.  Review — Of  new  trial  ordet^Defects 

in  the  complaint. 

84.  Same — Same — That  the  findings  con- 

tradict plea^ngs. 

86.  Bame — Of  tjnestions  as  to  pleadings 
and  sufficiency  of  findings. 

86.  Bight  to  recover  nominal  damages, 
only. 

87-94.  Specifications  and  statements — Man- 
damus. 

96, 96.  Specification    of    issues  —  Decision 
against  the  law. 

97.  Same— Bequisites  and  sufficiency  of. 

98.  Statements  in   public   journals  — 

Which  do  not  appear  to  have  been 
read  by  jury. 
99, 100.  Sufficiency  of  complaint — Can  not  be 
reviewed  by  new  trial  motion. 

101.  Support  of  judgment — Findings  can 

not  be  examined  as  to. 

102.  Where  new  trial  of  issue  must  result 

in  same  decision. 

XL  Ibbeoulaeity  in  Pboceedinos— Subdivi- 
sion 1. 

103.  Action  for  damages  for  death  from 

electric  shock — Theory  of  defense 
as  to  cause  of  death — Misconduct 
of  counsel. 

104.  Appearance  of  minor — By  guardian 

ad  litem. 

105, 106.  Construction — Language  of  this  sub- 
division is  sufficiently  broad  to  in- 
clude, what. 

107.  Same  —  Includes    neglect  induced 

through  wrongful  procurement. 

108.  Decision — Signing  without  reading — 

Irregularity, 

100.  Irregularities — In  issuing  execution 
— Not  ground  for  new  trial. 

110.  Same  —  Of  presiding  judge  —  Con- 

trolling conduct  of  cause. 

111.  Same — Same — Language  of  in  ruling 

upon  evidence, 

112.  Motion  for  new  trial — .\Ueged  bias 

and  prejudice  of  trial  judge  — 
Failure  to  file  counter-affidavit  of 
judge. 

113.  Objections  to  questions  asked  wit- 

nesses by  court. 

114.  Omission   to   serve  amendment  of 

complaint. 
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115.  Order  reeiting  that  evidence  given  hj 

witneas  was  tissue  of  falsehoods. 

116.  Personal  miseondnet  of  judge. 
nL  Misconduct  or  Jdst — Subdivision  2. 

117.  At  view — Obaarring  breaks  upon  car. 

118.  "Chance"  —  Besort  to  by  jury  — 

Definition  of  terms. 

119.  Same — Average  verdict. 

120.  Same — Same — No  agreement  to  be 

bound  by  verdict. 

121.  Same — Same — Where  average  was 

not  to  control  minds  of  jury. 

122.  Same — Drawing  lots. 

123.  Same  —  Guessing  heads  or  tails  of 

coin. 

124.  Conduct  of  jurors  —  In  conversing 

with  parties  to  action. 

125.  Excessive  damages — Distinguished. 

126.  Mere  separation  of  jurors. 

127, 128.  Proof  of  miacondact  of  jury — Affi- 
davits of  jurors. 

129.  Same  —  Affidavits   of   others  than 

jurors. 

130.  Seme — Using  magoifyiiig  gloss. 
131, 132.  Trifiing  misconduct: — Fumese  of 

trial  not  affected. 
133, 134.  Verdict — ^Impeaehmeot  of. 

135.  Same — Average  verdict. 

136.  Same — ^Miseonduet  by  reading  news- 

paper reports. 

137.  Same  —  Verdict  not  baaed  on  evi- 

dence. 

138.  Same — Same — Affidavit  of  third  per- 

■on  showing  admission  made 
juror. 

139.  &me — Same — Hearsay  statements  of 

jnror  regarding  soeh  miseondnet. 
140- 143.  Same — Same — Sufficiency  of  proof. 

rV.  ACCIDEMT  OB  SUBPIUSE — SUBDIVISIOH  3. 

144,145.  "Accident"  and  "snrprise"— Not 
strictly  synonymous. 

146.  Same — Acting  upon  advice  of  attor- 

ney— Erroneous  conception  of  the 
law. 

147.  Same — Court  leading^  party  to  believe 

certain  fact  sufficiently  proved. 

148.  Attorney  —  Afflicted    with  brain 

trouble — Not  ground  for  new  trial, 
when. 

149.  Same — ^Diligence  in  airerting  conse- 
'  quences. 

150.  Same — Ignorance  of  the  law. 

151.  Same— "Surprise  of  "—At  ruling  of 

court  on  objection. 

152.  Erroneous  views  of  law  or  advice  of 

attorney. 

153.  Failure — To  apply,  at  time,  for  con- 

tinuance. 

154.  Same — To  compel  giving  of  testi- 

mony. 


155.  Same  —  To  introdnea  deposition  — 

Under  erroneous  belief  induced  by 
judge. 

156.  Going  to  trial  without  depositions. 

157.  Ignorance — Of  act  of  agent. 

158.  Same — Of  the  term  of  lease  sued  on. 
159, 160.  Same — Of  time  for  trial. 

161, 162.  That  different  result  might  have 
been  reached — Must  be  made  to 
appear. 

V.  NBWI.T  DlSOOVmSD   EVIDIKOI  —  SuBDm- 
BIOK  4. 

163.  Affidavit  and  requisites  of. 

164.  Same — Delay  in  filing  affidavits- 

Exclusion  of. 

165- 171.  Courts  look  with  distrust  'and  dis- 
favor —  Unless  evidence  would 
elunge  result. 

172- 180.  Oamulative  evidence — In  generaL 
181.  Same — Sndi  as  renders  different  re- 
sult certain  or  probable. 

182- 185.  Denial  of  new  trial— Not  abuse  of 
discretion,  when. 

186.  Different  result  probable — In  gen- 

eral. 

187.  Same— Determination  whether  newly 

discovered  evidence  would  probably 
affect  result. 

188-197.  Discretion  of  trial  court — In  gen- 
eral. 

198.  Same — Where  every  material  fact  is 
contradicted  by  counter-affidavit. 
199-  200.  Dae  diligence- Must  bo  shown. 

207.  Same  —  Determination  whether  evi- 
dence could  with  reasonable  dili- 
gence have  been  discovered. 
208-  210.  Same — When  evidence  was  in  pos- 
session of  moving  party  while 
cause  was  pending. 
211.  Duty  of  party — ^Before  decision  ren- 
dered— ^Procedure. 

212, 213.  Evidence  designed  to  contradict  wit- 
ness. 

214,215.  Failure  to  request  postponement. 

216.  Lack  of  diligence  in  procuring — In 

general. 

217.  Same  —  Moving  party   must  make 

clear  case  showing  due  diligence. 

218.  Same — Where  newly  discovered  evi- 

dence was  not  of  such  character 
as  to  put  defendant  on  inquiry. 
219, 220.  Same — Where  newly  discovered  evi- 
dence was  such  as  mi^ht  have 
escaped  extraordinary  diligence. 

221.  Same — Where  party  had  knowledge 

of  materiality  testimony  of  wit- 
ness before  trial 

222.  Same  —  Where  plaintiff  must  have 

been  fully  advised  of  materiality 
and  bearing  of  evidence. 

223.  Lack  of  showing  evidence  eonld  not 

have  been  procured. 

224.  Questions  considered  on  hearing. 
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225.  Tardy  pTodnetion  of  erideoee — ^For- 

getf  lunew  of  witneu. 

VI.  Excessive  Damages — Subdivision  5. 

226.  Action  for  negligence— Verdict  tot 

plaintiff — Motion  for  new  triaL 

227-  231.  Discretion  of  court. 

232-  237.  Excessive  verdict — WiU  not  juetifT' 
granting  new  trial,  when. 

238-248.  Same — Illustrationa. 

249.  Excesaiveness  of  verdict — To  be  de- 

termined solely  from  consideration 

of  erideaco  in  cause. 

250.  Same — Waiver — Effect  of. 

VII.  iNSUFnCIEMOT  OJT  EVIDKNCI  —  SUBDIVI- 

SION 6. 

251.  Comtrnction  of  Hction—Not  uneon- 

■titutional. 

252, 253.  Decision  against  weight  of  evidenes 
— Makes  it  daty  of  trial  eonrt, 

254-  258.  Discretion  of  court — In  denying  n 
granting  new  trial. 

259, 200.  Disregard  of  erroneous  inBtmetion. 
261-  272.  Duty  and  right  of  coart  to  grant  new 
trial,  when. 

273,274.  Ezceasire  damages  —  When  distin- 
guished. 
£76.  Findings  set  aside. 

276.  Same— The  *'deei^on"  of  the  eonrt. 

277.  Insufficient^  of  evidence  to  justify 

judgment. 

278.  Jurisdiction  to  grant  new  trial — Not- 

withstending  conflict  in  evidence. 

279.  Proceedings  after  reversal. 

280.  Specifications  in  order  granting  new 

trial. 

281.  Succeeding  judge — Stands  in  place 

of  former  judge. 

282.  Same — Duty  of  jndge  to  giaot  mo- 

tion for  new  triaL 

VIIL  EBBfKts  or  Law — Subdivision  7. 

283.  Amendment  of  judgment  of  dis* 

missal— By  consent. 

284.  Dismissal  of  action  by  consent — 

Error  of  law  at  trial — Amendment 
of  judgment. 
£85.  Same— Editorial  note. 

286.  Error — -In  admission  of  tMtimony 

offered  by  defendant. 

287.  Same — In  admitting  immaterial  eri- 

denee. 

288,  289.  Same— In  instructions  —  Ignored  by 
jnry- 

290.  Same — In  ruling  on  motion  for  non- 
suit. 

291-  293.  Failure  to  And  upon  issue  of  fac^ 
Deeinon  "against  law." 
294.  Wrong  reason  for  right  decision — 
Effect  of. 


IX.  Decision  Aqainst  Law. 
295, 296.  As  to  generally. 

297.  Construed—Phiase  "or  that  it  is 

against  the  law." 

298.  Same — "Verdict  and  decision." 

299. 
300. 
301. 
802. 303. 
304. 


Decision  against  law. 
Same — Failure  to  find. 
Decision  and  findings  of  court. 
Erroneous  conclusions  of  law. 
Same — Where  conclusion  of  law  is 
lojpeally  drawn  from  facts, 
305.  Error  of  law  commiCted  resulting  in 
erroneous  decision. 
306,  307.  Failure  to  find  on  material  issue. 

308.  Same — Where  complaint  sets  forth 

two  or  more  grounds  for  relief. 

309.  Judgment  against  law. 

310.  Judgment  for  return  of  property — 

Where  no  return  is  asked. 

811.  Objection  that  finding  did  not  sus- 

tain decision, 

812.  Stipulated  facts  —  Decision  against 

law. 

813.  Verdict  in  disobedience  to  instruc- 

tions. 

I.    2N  GBNBRAU 

1.  Au  t«  Tlcfet  to  *. — Where  a  complete 
scheme  of  procedure  Is  provided  by  statute, 
from  the  commencement  of  the  action  to  the 
entry  of  JudEment,  and  expressly  provider 
for  an  appeal  and  makes  no  provision  for  a 
new  trial,  the  latter  Is  not  available. — Peo- 
ple V.  Bank  of  San  Luis  Obispo,  162  Cat. 
270,  92  Pac.  481. 

Am  to  dlBcretlon  ot  eonrt  !■  vvaKtlns  or 
rrfaalns  new  trial,  see  pars,  S6-S2,  68-74, 

188-198,  227-231,  this  note. 

Am  to  dutr  of  eonrt  to  grmmt  acw  trial, 

see  pars.  2S1-272,  this  note. 

2.  Same  _  Am  to  part  of  laRne*. — It  is 
within  the  power  of  the  trial  court,  where 
there  la  more  than  one  Issue  of  fact  in  a 
case,  and  such  issues  are  distinct  and  sepa- 
rable In  their  nature,  to  order  a  new  trial  of 
one  Issue  and  refuse  It  as  to  another. — Es- 
tate of  Bverts,  ISS  Cal.  449,  125  Pac.  1068. 

Aa  to  Itmltlnv  of  lasnea  t«  be  tried  fey  the 
Jary  apoa  tfee  snuitinK  ot  ■  aew  trial  aad 
the  rishi  of  the  appellate  eonrt  ao  to  llMlt. 
see  note  Ann.  Cas.  191SD,  59S. 

3.  A  cause  may  be  remanded  with  di- 
rections to  the  trial  court  to  take  evidence 
and  make  a  finding'  upon  a  special  Issue  in- 
volved therein,  and  to  render  a  supplemen- 
tal decree  thereon,  without  the  neceaxlty  of 
a  retrial  of  the  entire  cause. — Mayberry  v. 
Whittler.  144  Cal.  328.  78  Pac.  16. 

4.  Under  the  California  practice  a  party 
may  move  for  a  new  trial  upon  the  whole 
or  upon  a  part  only  of  the  Issues;  and  the 
court  may  grant  the  motion  as  to  the  whole 
or  a  part,  and  If  granted  as  to  a  part  may 
leave  the  determination  upon  the  remainder 
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to  fltand. — Roltlnson      Hulr,  l6l  Cal.  12S, 

90  Pac.  621. 

B.  Same — A«  to  om  or  more  co-dcfend- 
*»*», — 'In  an  action  against  three  defend- 
antB  Cor  treapasi  to  real  estate,  where  the 
evidence  showa  that  one  of  the  defendants 
la  clearly  guilty  of  treapaaa  but  falls  to  im- 
plicate the  other  two,  a  verdict  entered 
against  the  trespassing  defendant  must 
stand  while  as  to  the  other  two  It  will  be 
set  aside  as  without  evidence  to  support  It 
— Clark  V.  Torchlana,  19  Cal.  App.  T8S,  sub 
nom.  Clark  v.  Van  Torchlana,  127  Pac.  881. 

g.  Agreed  ■tatemcnt  of  facia — Stlpnla-* 
tloB  walvlBK  RndlagM. — Jurisdiction  of  trial 
court  to  entertain  a  motion  for  a  new  trial 
where  there  was  an  agreed  statement  of 
facts,  and  a  stipulation  waiving  findings, 
upheld,  and  an  appeal  from  an  order  deny- 
ing such  motion  will  not  be  dismissed  on 
the  ground  that  It  la  frivolous,  In  advance 
of  a  hearing  on  the  merits. — Qulat  v.  Ulch- 
ael,  153  Cal.  867,  85  Pac.  658. 

T.  Where  It  is  stipulated  between  the 
parties  as  to  what  the  facts  In  controversy 
are  and  that  those  facts  shall  constitute  the 
flndlngs  there  la  no  room  for  demanding  a 
new  trial.  It  would  be  Idle  to  grant  a  new 
trial  and  re-examine  a  question  of  faot 
when  there  has  not  only  been  no  contro- 
versy from  any  Issue  of  fact  but  where  the 
facts  are  eziiressly  agreed  upon. — Quiat 
Sandman,  IS*  Cal.  748,  758.  99  Pac.  204. 

A*  to  stlpBlatetf  facta,  "decision  against 
law,"  see  par.  812,  this  note. 

S.  Where  the  facts  have  been  agreed 
upon  the  defeated  party  can  not  be  heard  to 
demand  a  new  trial  on  the  ground  that  the 
decision  of  the  court  was  against  law.  That 
point  could  only  be  availed  of  on  appeal.— 
Quist  v.  Sandman,  164  Cal.  748,  76S,  99  Paa 
204. 

S.  AmendmcBlji  and  proceedlaga  on  aew 
trial. — Where  a  new  trial  Is  granted  the 
position  occupied  by  the  parties  Is  Identi- 
cally the  aame  as  though  no  new  trial  bad 
ever  been  had.  They  are  free  to  make  such 
proper  amendments  to  the  pleadings  as  the 
court  might  allow  and  upon  the  trial  to  In- 
troduce any  and  all  competent  evidence. — 
Riley  V.  Loma  Viata  Ranch  Co.,  i  Cal.  App. 
26,  27,  89  Pac.  849. 

As  to  p— eeedlaga  oa  mow  trial,  see  pars. 
66,  66,  thla  note. 

10.  AncadmcBt  of  pleadlnse  —  New 
trial  to  permit. — Where  real  purpose  of 
plaintlfF,  In  her  motion  for  new  trial,  was 
to  have  decision  and  Judgment  set  aaide 
that  ahe  might  amend  her  complaint,  and 
thus  be  enabled  to  prove  facta  which.  If 
they  existed,  were  contradictory  to  aver- 
ments of  complaint  on  which  trial  was  to  be 
made,  new  trial  was  properly  denied. — Bates 
V.  Bates,  71  CaL  807.  808,  12  Pac.  228. 

11.  Appeal  trvm  order  giaatlag  acw  trial 
—As  to  gcaerally. — Where  a  motion  for 
new  trial  upon  more  than  one  ground  is 
granted  generally,  it  will  be  affirmed  if 


there  Is  any  ground  upon  which  the  order 
may  be  based. — ^Hughes  Bros.  v.  Rawhide 
Qold  MIn.  Co.,  It  Cat.  App.  296,  116  Pac.  869. 
U.    SaMe-^naaaelaiey  •(  evideaee. — The 

trial  court  should  grant  a  new  trial  for  In- 
sufllclency  of  the  evidence  whenever  In  Its 
opinion  the  evidence  Is  Inaufflclent  to  Jus- 
tify the  decision,  and  Its  action  in  so  doing 
Is  not  reviewable  on  appeal  where  there  la 
an  appreciable  conflict  of  evidence. — Hughes 
Bros.  v.  Rawhide  Mln.  Co.  16  Cal.  App.  296, 
lie  Pac.  968. 

As  tm  iasDflelcaey  of  •vldeacc,  see  Part 
VII,  this  note. 

IS.  Where  a  motion  for  a  new  trial  based 
upon  more  than  one  ground,  one  of  which 
Is  Inauflieiency  of  the  evidence,  is  granted 
on  general  grounda,  on  appeal  It  will  be  as- 
sumed that  one  of  the  grounds  upon  which 
It  was  granted  was  Insufflciency  of  the  evi- 
dence, and  If  there  is  a  substantial  con- 
flict it  will  be  affirmed. — Hughes  Bros.  v. 
Rawhide  Min.  Co.,  1-6  Cal.  App.  297,  116  Pac. 
869. 

14.  game  Order  overrallar  demarrer  to 
eresii-eomplalat  In  action  for  divorce  Is  not 
reviewable  on  such  appeal. — Aston  v.  As- 
ton, 14  Cat  App.  S24,  111  Pac.  1036.  . 

15.  Same— Preaamptlan  oa,  aa  to  groaada 
o<  "ew  trial^Where  there  la  no  showing  In 
the  record  of  the  grounds  upon  which  a  mo- 
tion for  a  new  trial  was  granted  It  will  be 
presumed  upon  appeal  that  it  was  made 
upon  aufflcient  and  proper  grounds. — 
Thompson  v.  Wheeler,  6  Cal,  App.  195,  196, 
89  Pac.  1066. 

18.  Same — What  may  be  reviewed. — The 
appellate  court  la  limited  to  the  grounds 
upon  which  the  motion  was  made,  and  quea- 
tlons  relating  to  the  sufficiency  of  the  com- 
plaint, rulings  upon  demurrer,  and  the  suffi- 
ciency of  the  flndlnga  to  aupport  the  Judg- 
ment, can  not  be  considered  on  auch  an  ap- 
peal.— Great  Western  Gold  Co.  v.  Chambera, 
153  Cal.  310,  96  Pac.  161;  Younger  v.  Moore, 
166  Cal.  775,  103  Pac.  221. 

IT.    Conditional  rraiitlBK  of  aew  trial. — 

A  cross-complainant  in  an  action  for  the 
foreclosure  of  a  mechanic's  lien,  who  la  not 
given  notice  of  the  trial  and  does  not  appear 
thereat,  is  entitled,  upon  motion  for  a  new 
trial,  to  have  the  order  made  uncondition- 
ally, and  It  Is  Irregular  to  order  that  the 
motion  be  denied  upon  condition  of  the  de- 
posit of  the  amount  of  the  claim  of  auch 
croas-complainant  in  court,  thereby  depriv- 
ing such  complainant  of  a  hearing  upon  the 
question  of  the  settlement  of  Ita  legal  oosta. 
—Martin  v.  Becker,  169  Cal.  806,  Ann.  Cas. 
1916D,  176.  146  Pac.  666. 

18.  An  order  made  on  motion  for  a  new 
trial  that.  In  the  event  of  plaintlfts'  fillnR, 
within  twenty  days,  their  consent  that  the 
Judgment  be  modiflcd  by  the  insertion  of 
the  words  "upon  the  payment  to  said  de- 
fendant by  said  plalntlCTs"  of  a  certain  sum 
of  money,  the  motion  for  a  new  trial  "shall 
be  denied,"  otherwise  the  motion  shall  be 
granted,   the  order  Immediately  becomes 
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effective  on  the  BUn^  of  .the  consent. — Taber 
V.  Bailey,  22  Cal.  App.  617.  13B  Pac.  976. 

19.  CaBKtraetloM  of  svetlon— Appllea  ta 
wkat. — The  above  section  construeci  as  ap- 
plying to  action  aeralnst  state  to  recover 
bounty  on  coyote  scalps  brought  under  act 
of  March  23,  1901,  and  hence  court  had  au- 
thority to  grant  new  trial  In  such  case, — 
San  Francisco  It.  A  C  Co.  T.  State,  141  Cal. 
354,  366,  74  Pac.  1047. 

2*.  Same— ^fDeetoloa"  vAIek  may  be  t». 
«atcd  Is  that  which  was  given  on  original 
trial  of  question  of  fact  and  on  which  Judg- 
ment Is  to  be  entered. — ^Brlson  v.  Brisou,  90 
Cal.  323,  327,  27  Pac.  186. 

21.  Until  findings  are  signed  and  Bled, 
there  Is  no  decision,  as  under  present  sys- 
tem findings  constitute  decision,  and  no- 
body la  agKfieved  within  meaning  of  this 
section,  so  that  notice  of  motion  for  new 
trial  before  findings  were  signed  was  pre- 
mature and  ineffectual. — Domlnguez  v,  Mas- 
cotti,  74  Cal.  269,  270,  IS  Pac.  773.  See 
Mahoney  v.  Caperton,  16  Cal.  313;  Bates  v. 
Gage,  40  Cal.  126 ;  Hinds  v.  Gage,  66  Cal. 
486,  487;  Spottlswood  v.  Weir,  66  Cal.  636, 
629,  6  Pac.  381. 

sa.  Same  — Nirt  applleable.  wkea^— The 
provisions  of  the  code  relating  to  new  trials 
are  not  applicable  to  a  Judgment  entered  on 
motion  against  a  surety  on  an  undertaking 
given  to  stay  execution  on  a  Judgment  pend- 
ing appeal.— Gray  v.  Cotton,  53  Cal.  Dec.  98, 
162  Pac.  1019. 

28,  Same  — Party  agvrleved, — Plaintiff 
who  has  been  granted  all  relief  she  prayed 
for  Is  not  party  aggrieved  within  meaning 
of  this  section  (Patterson,  J.,  concurring). — 
Cooper  V.  Cooper,  88  Cal.  46,  49,  36  Pac.  1062. 

24.  Where  in  coptest  over  an  estate  per- 
aons-who  claim  kinship  to  deceased  are  not 
parties  aggrieved  within  this  section  as  to 
decisions  declaring  that  as  between  other 
persons  one  of  them  was  heir  of  deceased 
after  court  had  decided  that  claimants  were 
ntft  related  to  deceased. — Blythe  v.  Ayres, 
102  Cal.  254,  260,  36  Pac.  622. 
.  2S.  Determination  of  motion— 'Aba eace  of 
affidavit*  —  Effect  on  jDrladletlon. — In  the 
case  In  which  a  motion  for  a  new  trial  Is 
filed  with  the  trial  court  and  that  court  pro- 
ceeds to  determine  the  motion  without  hav- 
ing before  It  the  proper  affidavits,  and  in  the 
absence  of  proper  specifications  of  errors 
of  law  occurring  at  the  trial,  and  with  no 
specifications  of  the  evidence  claimed  to  be 
insufTtcIent  to  Justify  the  court's  decision, 
this  at  best  constitutes  but  an  irregularity 
in  the  proceedings  of  the  court,  and  does 
not  affect  the  Jurisdiction  conferred  upon 
the  court  by  the  above  and  subsequent  sec- 
tions.— McConnell  v,  Superior  Court,  —  Cal. 
App.  — .  197  Pac,  680. 

91.  Dtaerettoa  of  conrf— Aa  to  Keaerallr. 
— Order  granting  new  trial  generally  will 
not  be  reversed  unless  it  appears  that  order 
itself  was  an  abuse  of  discretion. — Von 
Schroeder  v,  Spreckels,  147  Cal.  186,  81  Pac. 


615.  See  Xewell  V.  Desmond,  63  Cal.  242, 
245:  Anderson  T.  Hinshaw,  110  CaL  682,  6S7, 
43  Pac.  389. 

27.  Even  though  If  motion  had  been 
granted  order  would  not  have  been  disap- 
proved.—Anderson  V.  Hinshaw,  110  Cal.  682, 
687.  43  Pac.  389. 

28.  Motions  for  new  trial  are  addressed 
to  the  sound  discretion  of  the  trial  court, 
and  Its  action  will  not  be  disturbed  unless 
the  record  shows  an  abuse  of  such  discre- 
tion, the  presumption  being  that  the  discre- 
tion was  properly  exercised. — People  v.  Kli- 
foU.  27  Cal.  App.  29,  148  Pac.  812. 

39.  In  the  granting  of  a  motion  for  a 
new  trial,  the  trial  Judge  has  a  very  broad 
discretion,  and  the  order  will  be  upheld  on 
appeal  if  it  may  be  supported  upon  any  of 
the  assigned  grounds. — Miller  v,  I^ogan,  32 
Cal.  App.  28,  161  Pac,  1022. 

SO.  Sam^— Abnae  of. — For  facts  of  case 
showing  no  abuse  of  discretion  in  dismiss- 
ing proceedings  Cor  a  new  trial  on  account 
of  lack  of  diligence,  see  McConnell  v.  Im- 
perial Water  Co..  20  Cal.  App,  8,  127  Pac. 
1086. 

U.  Same  —  Ooafllet  la  evidence. — In 
granting  a  new  trial,  the  trial  Judge  is  not 
bound  by  the  verdict  of  the  Jury,  where 
there  Is  a  conflict  in  the  evidence. — ^Briggs 
v.  Hall.  20  Cal.  App,  372,  129  Pac.  288,  289, 
cttins  Green  v.  Soule,  146  Cal.  S6,  73  Pac. 
337. 

32.  Same— Wkerc  eoart  grants  acw  trial 
irlthont  nny  legal  reaaoaa.  In  so  doing  its 
discretion  has  been  abused. — Le  Tourneux 
V.  Glllise,  1  Cal.  App.  646.  82  Pac.  627. 

38.  DlsmlB«al  of  probate  proeeedlaga — 
For  fallnre  to  nppear, — Where  there  was  no 
trial  of  any  Issue  of  fact,  and  the  contest 
of  the  probate  of  the  will  was  dismissed 
without  any  trial  for  failure  of  the  contes- 
tants to  appear,  a  motloti  for  a  new  trial 
was  not  proper. — Estate  of  Dean,  149  Cai. 
496,  87  Pac.  13. 

As  to  new  trial  In  probate  proeccdlava. 

see  par.  64.  this  note. 

34.  Dnty  of  conrt  to  grant  aew  trial, 
irken. — Where  the  court  Is  of  the  opinion 
that  the  weight  or  preponderance  of  the 
evidence  is  opposed  to  the  flndlnrrs.  It  Is 
its  duty  to  grant  a  motion  for  a  new  trial. 
— Conwell  V.  Varian,  20  Cal.  App,  361,  130 
Pac.  23,  26. 

As  to  iBNDfflclency  of  evidence  to  support 
flndlnga  or  verdict,  see  Part  VII.  this  note, 

35.  Excnsnble  neglect- la  not  one  of 
vreandM  of  motion  for  new  trial  under  this 
section. — McGuIra  v.  Drew,  83  Cal.  226.  238, 
33  Pac.  312. 

8*.  Same  —  Wkcra  neglect  tkrongk 
wrongfnl  procnrcment  at  otker  party,  the 

nle  li  otherwise. — See  Plercy  v.  Pierey,  149 
Cal.  163.  8«  Pac.  607.  . 

Aa  to  vaeatlag  ordier  refnnlag  new  trial 
•n  tk»  groand  of  mlatakc.  Inadvertence,  or 
exenaable  neglect,  see,  ante,  {  478  and  note. 
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sr.  rsllBM  to  me  flBdlasa  —  Vmtn  atx 
month*  after  ease  waa  anbiultted  for  deci- 
sion and  court  had  ordered  judgment,  la 
not  one  of  ffrounds  for  new  trial  ander  this 
Eectlon. — Kepfler  T,  Kepfler,  134  CaL  206,  806, 
fi6  Pac.  208. 

88.    FIllBK  Mil  ef  exccptloB*  and  atatc- 

mrat  of  fact*. — Section  639,  ante,  provides 
that  when  a  statement  Is  settled  It  should 
be  filed  with  the  clerk.  To  file  a  paper  on 
the  part  of  a  party  Is  to  place  It  In  the 
official  custody  of  the  clerk,  to  he  by  him 
permanently  kept  among  the  papers  of  the 
cause,  subject  to  the  Inspection  of  parties 
entitled  to  inspect  the  same.  Such  act,  ac- 
companied by  payment  of  any  fee,  due 
therefor,  constitutes  a  sufficient  filing  of  the 
papers. — McCann  v.  McCann,  20  Cal.  App. 
664,  129  Pac.  966,  967. 

Aa  te  apecUleatUm  of  laaaea,  see  pars.  87- 
97,  this  note. 

38.  Same — Change  or  era«nrc  of  filing 
tnarkit,  cflvct  of.— Where  notice  of  inten- 
tion to  move  for  a  new  trial  affecting  two 
different  causes  is  presented  to  the  clerk, 
and  payment  of  fees  made  as  demanded,  the 
_fact  that  the  clerk  made  a  subsequent  de- 
'mand  for  an  additional  fee  and  by  erasing 
his  former  -file  mark  on  the  document 
caused  it  to  read  as  If  tiled  upon  the 
subsequent  payment,  will  not  deprive  such 
notice  of  its  effect  as  of  the  first  date 
stamped  thereon. — McCann  T.  HcCann,  20 
Cal.  App.  664,  129  Pac.  966. 

40.  Same — Filing  mark  prima  facie  proof 
of  filing.  —  The  file  mark  Indorsed  on  a 
paper  by  the  clerk,  while  prima  facie  proof 
of  the  filing.  Is  not  the  filing  but  evidence 
thereof.  Where  a  paper  haa  been  deposited 
with  the  clerk,  one  can  not  be  deprived  of 
the  use  thereof  In  support  of  his  motion 
thereon  on  account  of  the  failure  of  the 
clerk  to  Indorse  thereOn  the  word  "filed," 
with  the  day  and  date  of  such  Indorsement. 
—McCann  v.  HcCann,  20  Cal.  App.  564.  129 
Pac.  966,  967. 

41.  PIndlag  ontaldc  of  Isanea. — Uoea  not 
warrant  granting  of  motion  for  new  trial 
since  new  trial  is  simply  re-examlnation  of 
an  Issue  of  fact,  and  where  there  la  no 
issue  of  fact  there  Is  nothing  to  be  retried. 
—Power  V.  Fairbanks,  14C  Cal.  611,  80  Pac 
1076,  1076. 

42.  Oronnda  for  granting — Am  to  gcner- 

ally-ii^The  rule  that  a  party  to  an  action 
may  not  excuse  the  production  of  evidence 
relating  to  a  conversation  In  which  he  him- 
self participated,  on  the  ground  that  he 
forgot  It  until  after  the  trial,  applies  to  a 
case  where  he  forgets  to  Impart  hla  knowl- 
edge to  his  attorney. — Converse  v.  Fergu- 
son. 166  Cal.  1.  184  Pac.  077. 

4S.  Saaie— Statntory  provlaloMa  as  to  the 
grounds  for  a  new  trial  are  provided  for 
in  the  above  section,  and  are  exclusive. — 
Pacific  Oas  &  Electric  XIo.  v.  Rollins,  82  Cal. 
App.  782,  164  Pac.  53. 

44.  InmBclent  damageN,  verdict  for 
under  influence  of  passion  and  prejudice,  is 


not  ground   for   new   trial. — Benjamin  v. 

Stewart,  61  Cal.  605,  608. 

Am  to  granting  new  trial  on  ground  dam* 
agea  InsuBetcnt   udcr  the  cvtdeneet  see 

Part  VII,  this  note. 

45.  Inanfficlrner  of  finding*  -To  enpport 
conelaalona  or  Jndgment  not  reviewable  on 
appeal  from  order  on  motion  for  new  trial, 
but  on  appeal  from  judgment. — Cargnanl  v. 
Cargnant.  16  Cal.  App.  99,  116  Pao.  S06. 

See,  post,  1  668a  and  note. 

46.  Jndgmcnfr— May  ha  aet  naldc  and  new 
trial  gmnled. — Decision  may  be  set  aside 

and  new  trial  granted  for  certain  causes, 
and  decision  consists  of  findings  of  fact  and 
conclusions  of  law,  and  hence  Judgment 
may  not  be  set  aside. — Sawyer  t.  Sargent, 

36  Cal.  269,  3  Pac.  872. 

47.  Motion  for  new  trial  Is  application  to. 
have  verdict  or  decision  set  aside,  and  la 
not  addressed  to  Judgment. — ^Wlttenbrock 
V.  Bellmer,  62  Cal.  668,  660. 

48.  Motion  for  new  trial — Character  of 
proceeding. — A  motion  for  a  new  trial  can 
not  be  entertained  where  the  cause  Is  sub- 
mitted for  decision  on  the  pleadings. — 
Abbey  Land  &  Impr.  Co.  v.  San  Mateo 
County,  167  Cal.  434.  52  L,  R.  A.  (N.  S.) 
408,  139  Pac.  1068. 

49.  A  motion  for  a  new  trial  la  a  "trial" 
and  an  Independent  proceeding. — Keating  v. 
Keating,  169  CaL  764,  147  Pac.  974. 

50.  A  motion  for  a  new  trial,  based  upon 
a  notice  which  falls  to  conUIn  any  specifi- 
cation of  particulars  In  which  the  evidence 
is  alleged  to  be  Insufficient,  can  not  be 
gran  ted  upon  that  ground.  —  Strange  V. 
Strange,  28  Cal.  App.  281,  187  Pac.  1104. 

61.  A  motion  for  a  new  trial  Is  In  the 
nature  of  a  new  and  Independent  proceed- 
ing collateral  to  the  Judgment  in  the  action, 
— Coleman  v.  Coleman,  23  CaL  App.  428,  138 
Pac.  862. 

52.  A  motion  for  a  new  trial  Is  suffi- 
ciently made  by  the  reading  to  the  court  of 
the  notice  of  Intention  at  the  time  fixed  for 
the  hearing  of  the  motion. — ^Taylor  v.  Northr 
ern  Blec.  Ry.  Co.,  26  Cal.  App.  765,  148  Pac. 
643. 

Aa  to  aatlcc  of  ■ntantl«in,  see,  post,  |  663a 
and  note. 

S8.  Sam»~Bfreet  t, — Judgment  merely 
snspended,  and  if  motion  denied  the  Judg- 
ment stands  as  of  the  date  of  original 
entry;  hence.  It  is  held  that  while  an  action 
for  negligent  injury  abates  by  the  death  of 
the  plaintiff  before  Judgment,  such  action 
does  not  abate  after  Judgment  and  pending 
motion  for  a  new  trial. — Powden  v.  Pacific 
Coast  S.  S.  Co.,  149  CaL  1S4,  86  Pac.  178. 

S4.  Order  denying  n  new  trini— Prcsnmp- 
tlon  on  appeal,! — In  the  absence  of  an  af- 
firmative showing  of  error  the  appellate 
court  will  presume  that  an  order  denying 
a  new  trial  was  properly  made. — Title  Land 
Co.  V.  Schaefer,  41  Cal.  App.  294,  182  Pac. 
463. 
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89.  Older  craatlDS  n«w  trial  —  Appeal 
twom  •■Aa  t»  scope  of  review  oh. — In  a  caa« 

lit  which  a  notice  for  a  new  trial  states 
that  It  will  be  made  upon  the  ground  that 
the  evidence  was  insufllclent  to  justify  the 
verdict,  that  the  verdict  was  against  the 
law,  and  that  errora  were  made  by  the 
court  in  its  rulings  at  the  trial,  and  the 
order  granting  the  motion  not  specifying 
any  particular  ground  as  to  the  basis  upon 
which  the  order  was  made,  as  required  by 
the  provisions  of  the  above  section,  the  ap- 
pellate court  can  not  consider  whether  the 
evidence  was  or  was  not  sufficient  to  sus- 
tain the  verdict  unless  It  Is  Insufficient  In 
law  and  without  conflict  on  any  material 
point  and  If  the  court  flnds  any  other  ground 
upon  which  the  court  was  Justified  In  grant- 
ing the  order,  such  order  should  be  affirmed. 
— Read  V.  Pacific  Electric  R,  Co.,  Igfi  CaL 
520,  197  Pac,  791. 

SA.  Same — Same — Order  afflrmed  when. — 

Upon  an  appeal  from  an  order  granting  a 
new  trial,  if  It  is  found  that  the  trial  court 
erred  In  granting  the  motion,  so  far  as  the 
grounds  upon  which  the  court  based  the 
order  are  concerned,  and  that  the  new  trial 
should  have  been  granted  because  of  some 
other  ruling  on  a  question  of  law,  which 
the  trial  court  believed  was  not  erroneous, 
the  order  will  be  afllrmed, — Stell  v.  Sun  In- 
surance Office,  171  Cal.  796,  166  Pac.  72. 

57.  When  no  abuse  of  discretion  Is 
shown,  the  granting  of  an  order  granting  a 
new  trial  will  not  be  disturbed  on  appeal. — 
McBwen  v.  Occidental  Life  Ins.  Co..  172  Cal. 
«,  155  Pac.  86. 

68.  An  order  granting  a  new  trial  must 
be  affirmed,  without  regard  to  the  ground 
upon  which  it  is  specifically  based,  if  It 
could  be  rightfully  granted  upon  any  of  the 
grounds  upon  which  the  motion  was  made; 
such  rule,  however,  is  subject  to  the  excep- 
tion that  In  passing  upon  the  correctness 
of  the  order  granting  a  new  trial  the 
appellate  court  may  not  consider  the  In- 
sufflclencr  of  the  evidence  when  the  lower 
court  "by  direct  language"  expressly  ex- 
cludes that  ground  as  a  basis  for  its  order. 
— ^Meinberg  v.  Jordan,  29  Cal.  App.  760,  157 
Pac.  1006. 

69.  An  order  granting  a  new  trial  must 
be  afllrmed  without  regard  to  the  ground 
upon  which  It  is  specifically  based  If  It 
could  be  rightfully  granted  upon  any  of  the 
grounds  upon  which  the  motion  was  made, 
xubject,  however,  to  the  exception  that  In 
passing  upon  the  correctness  of  the  order 
the  appellate  court  may  not  consider  the 
insufficiency  of  the  evidence  when  the  lower 
court  by  direct  language  expressly  excludes 
such  ground  as  a  basis  for  Its  order. — Hein- 
borg  v.  Jordan,  29  Cal.  App.  760,  167  Pac. 
1005. 

60.  An  order  granting  a  new  trial  will 
not  be  disturbed  upon  appeal  save  upon  a 
showing  of  an  abuse  of  the  discretion 
vested  In  the  trial  court.^ — Melnberg  v.  Jor- 
dan. 29  Cal.  App.  760,  167  Pac.  1005. 


ei.  Same — In  crlmlaal  eaasc— Pieanmp- 
tloB  OB. — The  rule  under  the  provisions  of 
the  above  section  requiring  that  when  a 
new  trial  is  granted  upon  the  ground  of  the 
insufficiency  of  the  evidence  to  sustain  the 
verdict,  the  order  granting  the  new  trial 
shall  so  specify,  and  that  if  the  order  does 
not  so  specify  an  appellate  court  Will  pre- 
sume that  the  order  was  not  passed  upon 
that  ground,  does  not  appeal  in  criminal 
case. — People  v.  Dewar,  —  Cal.  App.  — ,193 
Pac.  156. 

63.  Order  act  ting  apart  homestead  and 
fanlly  allowance— Motion  for  new  trial  not 
proper  proeednrc  for  reconsideration  of  such 
orders,  the  duty  oC  the  court  being  to  make 
such  orders  ex  parte  and  without  petition. 
— Shlpman  v.  Unangst.  160  Cal.  426,  88  Pac. 
1090. 

•3.    Plain  disregard  by  Jvry  of  evidence 

in  case,  so  as  to  satisfy  court  that  verdict 
was  rendered  under  influence  of  passloo  and 
prejudice,  and  such  plain  disregard  by  Jury 
of  instructions  of  court  as  to  satisfy  it  that 
verdict  was  rendered  under  misapprehen- 
sion of  such  instructions,  are  not  grounds 
for  motion  for  new  trial  under  this  section 
— Anglo-Nevada  A.  Corp.  v.  Ross,  128  Cal. 
S20.  521,  56  Pac.  335. 

64.  Probate  proceedings.  In. — Where  Is- 
sues of  fact  are  authorized,  a  new  trial  of 
such  issues  may  be  had,  as  in  lllte  issues  in 
other  proceedings. — Carter  v.  Waste,  159 
Cal.  25.  112  Pac.  727. 

An  to  dismissal  In  probate  proceedings 
for  (allnre  to  nppenl,  see  par.  133,  this  note. 

e,t.  Proceedings  nt  new  trial — Scope  of 
Inquiry. — A  new  trial  Is  a  re-examlnation  of 
an  issue  of  fact,  and  the  sufficiency  of  the 
pleadings  to  support  a  plaintiff's  cause  of 
action,  or  maintain  any  particular  defense 
relied  upon  by  a  defendant.  Is  not  involved 
In  a  re-examlnatlon  of  an  Issue  of  fact: 
and  therefore  can  not  be  considered  upon 
an  appeal  from  an  order  granting  a  new 
trial. — Clark  v.  Torchiana,  19  Cal.  App.  786, 
sub  nom.  Clark  v.  Van  Torchiana,  127  Pac. 
831,  833.  citing  Martin  v.  Matfield,  49  Cal. 
42;  Brison  v.  Brison.  90  Cal.  323,  27  Pac. 
186:  Crescent  Feather  Co.  v.  United  Uphol- 
sterers' Union,  153  Cal.  433,  95  Pac.  871; 
Riverside  Water  Co.  v.  Gage,  108  Cal.  240,  41 
Pac.  299. 

6U,  Sam^— When  ordered  apon  one  of 
several  Issncs.  —  Where  a  new  trial  Is 
granted  as  to  one  of  several  separate  issues 
it  opens  for  examination  only  the  Issue  upon 
which  It  Is  ordered.  The  determinations  of 
the  other  issues  remain  In  the  record,  and 
they  can  not  be  retried.  The  only  remedy 
of  the  moving  party  as  to  those  issues  is  to 
appeal  from  the  part  of  the  order  denying 
the  motion  for  a  new  trial  aa  to  them. — 
Estate  of  Everts,  163  Cal.  449.  12S  Pac.  1058. 

67.  Prorcrdlng  under  section  10,  Bank 
Commissioners  Act. — In  the  absence  of  any 
special  method  of  procedure  motions  for 
new  trials  of  issues  of  fact  In  such  proceed- 
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InffB  are  hereby  authorleed. — People  v.  Bank 
of  San  Luis  Obispo,  152  Cal.  269,  92  Pac.  4S1. 

PMTtaee  and  OIsCKtlMi  af  conrt. — 
The  above  'section,  so  far  as  providing  for 
a  new  trial  on  the  ground  of  Insufflclency 
of  the  evidence  to  justify  the  verdict.  Is  not 
violative  of  section  7  of  article  I  of  the  con- 
stitution, which  declares  that  "the  right  of 
trial  by  jury  shall  be  secured  to  all,"  as 
the  consttutlonal  guarantee  Is  fully  ob- 
served when  the  verdict  of  the  Jury  is  ren- 
dered and  recorded, — Bstate  of  Balnbrldge, 
1«9  Cal.  161,  14<  Pac  ill. 

Am  ko  dljwretfmi  of  c*art  tm  gt»ntlmm  Mw 
trial,  see  pars.  IC-32.  18«-1»8,  SST,  281.  this 
note. 

Aa  to  dntr  of  ewrt  la  dctenUnlnc  mo- 
tloa  f«r  new  trial,  see  pars.  84,  211-272,  this 
note. 

69.  Motions  for  new  trial  are  addressed 
to  the  sound  discretion  of  the  trial  court, 
and. its  action  will  not  be  disturbed  unless 
the  record  shows  an  abuse  of  such  discre- 
tion, the  presumption  being  that  the  dis- 
cretion was  properly  exercised. — People  v. 
Kllfoll.  27  Cal.  App.  29,  148  Pac.  812. 

70.  The  granting  or  denying  of  a  new 
trial  on  the  ground  that  the  evidence  Is  In- 
sufficient to  justify  the  verdict,  where  there 
Is  a  substantial  conflict  in  the  evidence,  rests 
■o  fully  in  the  discretion  of  the  trial  court 
that  Its  action  Is  conclusive  upon  an  appel- 
late court,  unless  It  appears  that  there  has 
been  an  abuse  of  discretion.  The  action  of 
the  trlftl  court.  In  such  a  case,  is  so  far  a 
matter  within  Its  discretion  that  Its  deci- 
sion, if  there  is  an  appreciable  conflict  in 
the  evidence.  Is  not  open  to  review.— People 
v.  PetroB,  25  Cal.  App.  286,  148  Pac.  246. 

71.  While  a  trial  court  will  not  be  al- 
lowed to  trespass  upon  the  functions  of  the 
jury.  It  Is  nevertheless  invested  with  a  su- 
pervisory control  over  a  trial  before  a  jury 
and  is  legally  authorized  to  grant  a  new 
trial  where  It  entertains  a  well-founded 
opinion,  or  one  which  appears  to  be  suf- 
flciently  welt-founded  to  preclude  a  review- 
ing court  from  declaring  It  not  to  be,  that 
ihe  result  reached  by  the  Jury  Is  not  jus- 
tified by  the  evidence.  And,  In  determlninar 
this  Question  upon  a  motion  for  a  new  trial, 
the  trial  court  may  pass  upon  the  probative 
value  of  the  testimony  submitted  In  proof 
of  the  charge  against  the  accused.— People 
V.  Petros,  28  CaL  App.  236,  143  Pac.  246. 

73.  The  trial  court  did  not  commit  re- 
versible error  In  this  case  denying  the  de- 
fendants' motion  for  a  new  trial  on  the 
ground  of  newly  dlBcovered  evidence;  the 
granting  or  denying  of  the  motion  being 
within  the  sound  discretion  of  the  court  and 
its  action  not  belnff  ground  for  reversal 
except  when  such  discretion  Is  abused, — 
Koskela  v.  Albion  Lumber  Co.,  26  Cal.  App. 
12,  142  Pac.  861. 

7S.  When  an  order  granting  a  new  trial 
is  general  it  Is  the  well-settled  rule  that 
such  order  will  not  be  reversed  unless  It 
appears  that  the  order  Itself  was  an  abuse 


of  discretion.  The  granting  or  denying  of 
a  new  trial  on  the  ground  that  the  evidence 
Is  Insufficient  to  justify  the  verdict,  where 
there  Is  a  substantial  conflict  In  the  evi- 
dence, rests  so  fully  In  the  discretion  of 
the  trial  court  that  Its  action  Is  conclusive 
upon  the  appellate  court,  unless  It  appears 
that  there  has  been  an  abuse  of  such  discre- 
tion, and  It  Is  Immaterial  whether  the  evi- 
dence Is  Insufficient  to  sustain  all  or  only  a 
portion  of  the  Issues  on  which  the  judgment 
depends. — Buckley  v.  Marin  County,  26  Cal. 
App.  S77,  144  Pac.  645. 

74.  In  the  absence  of  any  apparent  abuse 
of  discretion.  It  is  the  rule  that  an  order 
granting  a  new  trial  grounded  upon  the 
insufficiency  of  the  evidence  Is,  in  the  pres- 
ence of  a  substantial  conflict  In  the  evi- 
dence, conclusive  upon  the  appellate  court. 
—Walts  V.  Sllvelra,  26  Cal.  App.  717,  145 
Pac  189. 

TB.  Relative  poaillou— Of  trial  aad  «p- 
peUate  coarta. — The  situation  of  tho  trial 
Judge  in  passing  upon  a  motion  for  a  new 
trial  is  different  from  that  of  the  appellate 
court.  The  latter  court  can  not  pass  upon 
the  credibility  of  witnesses,  and  hence  can 
not  interfere  upon  this  ground;  but  that  the 
trial  court  can  not  rest  upon  a  conflict  In 
the  evidence,  but  must  weigh  and  consider 
the  evidence  for  both  parties,  and  determine 
for  Itself  the  Just  conclusion  to  be  drawn 
from  it. — Dnnaway  v.  Anderson.  22  Cal.  App. 
691,  186  Pac.  809. 

76.  It  Is  the  duty  of  the  Judflre  of  a  trial 
court  to  grant  a  new  trial  whenever  he  is 
not  satlBfled  with  the  verdict,  if  tried  by  a 
jury,  or  with  the  flndings.  If  tried  by  the 
court;  and  he  Is  not  bound  by  the  rule  as  to 
conflicting  evidence,  as  is  an  appellate 
court. — Shilling  v.  Dodge,  22  Cal.  App.  617, 

135  Pac.  299. 

As  to  dntr  of  trial  Judge,  see  pars.  34.  261- 
272,  this  note, 

77.  The  motion  for  a  new  trial  Is  ad- 
dressed to  the  sound  discretion  of  the  trial 
Judge,  and  under  a  general  order  granting 
a  new  trial,  the  appellate  court  must  assume 
that  in  granting  It  he  was  satisfied  that 
the  verdict  was  contrary  to  the  weight 'of 
the  evidence. — SbiUlng  v.  Dodge,  22  Cal. 
App.  S17,  135  Pac.  299. 

78.  Where  the  affidavits  of  the  plaintiffs 
on  their  motion  for  a  new  trial  on  the 
ground  of  improper  remarks  by  the  court  in 
the  presence  of  the  jury,  are  contradicted 
by  the  affidavits  of  ten  of  the  jurors  that 
they  heard  no  eucb  remarks,  and  the  affi- 
davits of  the  Judge  that  he  did  not  make 
them  within  the  hearing  of  the  Jury,  the 
decision  of  the  trial  court  on  the  issue  la 
conclusive  on  the  appellate  court. — ^Dousft- 
erty  v.  Union  Traction  Co.,  28  Cal.  App.  17, 

136  Pac.  722. 

79.  Where  there  is  a  conflict  In  the  evi- 
dence, an  order  granting  a  new  trial  upon 
the  ground  of  the  Insufficiency  of  the  evi- 
dence to  support  the  verdict  is  entirely 
within    the    legal    discretion    of   the  trial 
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eonrt;  and  even  In  cases  where  there  may 
not  appear  to  be  a  conflict  in  the  evidence, 
and  where  all  the  proofs  seem  to  be  favor- 
able to  one  or  the  other  of  the  parties  liti- 
gant, the  question  as  to  the  probative  force 
of  the  testimony,  on  the  motion  for  a  new 
trial.  Is  one  whose  determination  is  for  the 
trial  court. — Otten  v.  Spreckels,  24  Cal.  App, 
261,  141  Pac.  224. 

80.  RrfOMal  of  Irnve  to  amcBd— After  la- 
ne JolHed. — The  action  of  a  trial  court  re- 
f  ualnc  a  party  leave  to  amend  hia  pleading 
after  Issue  Joined  can  only  be  reviewed  on 
a  motion  for  a  new  trial,  and  In  atich  caae, 
In  order  that  a  review  of  such  action  may 
be  had,  the  notice  of  Intention  must  let 
forth  the  several  grounds  enumerated  In  the 
first  subdivisions  of  section  657  of  the  Code 
of  Civil  Procedure — that  is,  that  the  court 
had  thus  abused  its  discretion,  whereby  the 
complaining  party  was  prevented  from  hav- 
ing a  fair  trial.— Cook  v.  Suburban  Realty 
Co.,  20  Cal.  App.         12»  Pac.  801.  802. 

Aa  to  ■BndmcBta.  see  par.  9,  this  note. 
A>  to  Hew  trial  for  pnrvfMiea  of  amrmd- 
■scBt  of  pleading*,  see  par.  10,  this  note. 

81.  Where  there  is  a  conflict  in  the  evi- 
dence, it  Is  within  the  discretion  of  the 
trial  court  to  grant  a  new  trial  upon  the 
ground  of  the  insufficiency  of  the  evidence 
to  support  the  decision. — Shea-Bocqueraz 
Co.  V.  Hartman,  20  CaL  App.  628,  128  Pac. 
807,  808. 

88.  Where  the  question  of  exceaalve  dam- 
ages was  flrst  raised  at  tha  oral  argument, 
but  was  not  even  stated  as  ground  for  the 
motion  In  the  notice  of  Intention  to  move 
for  a  new  trial,  such  question  could  not  be 
considered  by  the  trial  court  upon  the  hear- 
ing of  the  motion  for  a  new  trial, — Sebrlng 
V.  Harris,  20  Cal.  App.  66,  128  Pac.  7. 

88.  Review — Of  hcw  trial  order— Defects 
tm  the  eomplalnt  can  not  be  reviewed  on  ap- 
peal from  a  new  trial  order. — Shaw  v.  Shaw, 
160  Cal.  740,  117  Pac.  1048. 

84,  Same— Same— 'That  tke  fladlnga 
tradlct  plaadlagst  or  are  at  variance  there- 
with, can  not  be  reviewed  on  appeal  from  a 
new  Ulal  order^^haw  v.  Shaw,  180  Cal. 
740,  117  Pac  1048. 

88.  Same— Of  qnaatloMi  aa  to  pteadbva 
■■d  aaHeleaey  of  MmMlmmm  to  support  Judg- 
ment must  be  by  appeal  from  the  Judgment. 
— Bennett  V.  Potter,  16  Cal.  App.  186,  118 
Pac.  681. 

SS.  Right  to  recover  noHlBal  daasagca, 
oaiy. — Where  object  of  an  action  is  to  de- 
termine precise  question  of  permanent  right, 
and  through  error  plaintiff  Is  deprived  of 
ludgment  he  is  entitled  to,  fact  that  he  can 
recover  only  nominal  damages  will  not  be 
reason  for  denying  new  trial. — Arkley  v. 
Union  S.  Co.,  SO  Cal.  Dee.  1,  3.  See  Hancock 
V.  Hubbell,  71  Cal.  687,  18  Pac.  618;  Kenyon 
V.  Western  U  T.  Co..  100  Cal.  464,  86  Pac.  76. 

B7.  SpecUeatlvna  aad  atatemeats — Han- 
damaa. — On  a  motion  for  a  new  trial  In  an 
action  to  establish  the  existence  of  a  part- 


nership to  recover  one-half  the  earnings 

thereof  and  for  an  accounting,  the  speclflca- 
tion  that  the  evidence  Is  insufficient  to  sus- 
tain the  finding  that  there  Is  or  was  "due" 
from  the  defendant  to  said  partnership  the 
sum  found  by  the  court,  or  to  sustain  the 
finding  that  any  sum  whatsoever  was  or  Is 
"due"  from  such  defendant  to  the  partner- 
ship or  to  the  plaintiffs,  is  sufficient  to  bring 
the  matter  of  lack  of  accounting  to  the 
notice  of  the  court,  as  to  which  a  new  trial 
was  granted. — Murphy  T.  Hagee,  169  Cal. 
710,  147  Pac.  948. 

88.  The  rules  with  reference  to  specifica- 
tions are  much  broader  and  more  liberal 
than  those  relating  to  pleading. — Murphy  V. 
Hagee,  169  Cal.  710,  147  Pac.  848. 

89.  A  sufllclent  compliance  with  sections 
650  and  669  of  the  Code  of  Civil  Procedure 
In  preparing  and  presenting  a  statement  of 
the  caae  of  a  motion  for  a  new  trial.  Is 
had  where  the  moving  party  leaves  liis 
proposed  statement  with  the  clerk  and  the 
adverse  party  thereafter  likewise  leaves  his 
proposed  amendments  thereto,  and  the  Judge 
subsequently  receives  all  of  the  papers, 
either  from  the  clefk  or  from  the  Judge 
In  whose  place  he  presided  at  the  trial,  and 
thereupon  In  open  court  fixes  a  day  for  the 
settlement  of  the  statement  In  the  presence 
of  both  counsel,  notwithstanding  the  failure 
of  the  moving  party  to  give  the  notice  of 
Intention  of  presentation  of  the  statement 
to  the  Judge  as  provided  by  such  sections. 
—Keating  v.  Keating,  169  Cal.  764,  147  Pac. 
974. 

90.  Mandamus  will  lie  to  compel  a  judge 
of  a  superior  court  to  settle  a  statement  of 
the  case  on  motion  for  a  new  trial,  although 
no  transcript  Is  furnished  to  him  of  so  much 
of  the  testimony  of  the  witnesses  as  Is 
necessary  to  explain  the  specifications  of  the 
insufficiency  of  the  evidence  attached  to  the 
motion  where  the  proposed  statement 
conflicts  with  the  proposed  amendments 
thereto. — Johnson  v.  Works,  26  Cal.  App.  368, 
143  Pac.  792. 

91.  It  is  the  duty  of  the  Judge  In  such  a 
case  to  settle  the  statement  In  some  form, 
and  to  the  best  of  his  ability  to  remember 
what  occurred  at  the  trial. — Johnson  v. 
Works,  26  Cal.  App.  863,  143  Pac.  792.  . 

92.  But  In  view  of  the  fact  that  the 
petitioner  has  not  furnished  the  respondent 
with  a  transcript  of  the  testimony,  and  in 
view  of  the  delay  which  occurred  between 
the  time  of  the  trial  and  the  time  of  at- 
tempted settlement  of  the  statement,  the 
petitioner  can  not  justly  complain  of  the 
action  of  the  court  if  the  statement  as  ap- 
proved by  the  respondents  shall  be  In  more 
general  terms  with  respect  to  the  evidentie 
contained  therein  than  It  would  be  If  the 
exact  terms  of  the  testimony  were  embodied 
In  a  transcript. — Johnson  v.  Works.  26  Cal. 
App.  268,  143  Pac.  782. 

93.  If  the  specification  Is  sufficient  to 
enable  the  opposing  counsel  to  determine 
what  evidence  should  be  put  In  the  state- 
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ment,  and  the  Judse  to  strike  out  redundant 
and  uaelesB  matter.  It  la  enough. — Taylor  v. 
Northern  Qlec  R.  Co.,  26  Cal.  App.  765,  148 
Pac.  543. 

94.  Speciflcationa  of  the  inaufflclency  of 
the  evidence  on  such  a  motion,  stating  in 
substance  that  the  evidence  produced  by  the 
defendant  upon  the  questions  of  the  extent 
and  effect  of  the  plaintiff's  Injuries,  whether 
the  result  thereof  waa  to  permanently  or 
only  temporarily  Incapacitate  him  and  the 
amount  of  money  he  was  compelled  to  ex- 
pend for  medical  treatment,  etc.,  was  not 
sufficient  to  overcome  the  effect  of  the  evi- 
dence produced  by  the  plaintiff  upon  those 
points,  and  that  the  evidence  as  to  the  char- 
acter and  extent  of  the  injuries  sustained 
by  the  plaintiff  did  not  Justify  the  Jury 
in  awarding  to  him  damages  in  no  greater 
sum  than  five  hundred  dollars,  whlls  Inart- 
fuUy  expressed,  suflactantly  point  to  the 
particular  respectfl  In  which  It  la  claimed 
that  the  evidence  warranted  a  verdlc:  In  a 
larger  sum. — Taylor  v.  Northern  Elec.  U. 
Co.,  26  Cal.  App.  766,  148  Fac.  643. 

80.  SpeelfleatloB  of  Imnam  —  DeeialOB 
■gainst  tk«  law. — A  iJarty  relying  upon  a 

failure  to  And  upon  material  Issues  must 
make  his  motion  for  new  trial  on  the 
ground  that  the  decision  Is  "against  law." 
It  is  not  necessary  that  a  specification 
should  be  made  of  the  particular  Issues  on 
which  findings  were  omitted.  —  Knoch  v. 
Haizllp,  163  Cal.  146,  124  Pac.  998. 

An  to  ground  of  new  trial  that  declalon 
or  verdict  aBalniit  tbe  Intv,  see  Part  IX,  this 
note. 

96.  In  an  action  for  money  had  and  re- 
ceived by  an  attorney  to  plaintiff's  use.  In 
which  the  attorney  pleaded  and  sustained  a 
large  deduction  for  the  value  of  his  ser- 
vices to  plaintiff,  and  payment  of  the  resi- 
due, and  the  verdict  was  for  the  defendant, 
and  the  plaintiff  moved  for  a  new  trial  on 
the  minutes  of  the  court,  as  provided  in 
subdivision  4  of  section  659  of  the  Code  of 
Civil  Procedure,  but  the  notice  of  the  mo- 
tion failed  to  specify  any  particulars 
wherein  the  evidence  was  InsufQcient  to 
prove  the  value  of  the  servicea  so  deducted, 
as  required  by  that  section,  It  was  error 
for  the  court  to  grant  a  new  trial  for  In- 
aufflclency of  the  evidence  to  Justify  the 
verdict  in  that  regard. — Western  Paclflo 
Land  Co.  v.  Wilson,  19  Cal.  App.  338,  126 
Fac.  1076. 

97,  Sam*— Reonlaltea  and  anndency  of. 

 In  an  action  to  quiet  tite  to  land  held  by 

defendant  under  a  deed  from  the  trustee  in 
a  deed  of  trust,  where  the  court  found  that 
defendant  had  never  demanded  payment  of 
the  Interest  on  the  note  secured  by  such 
deed  of  trust,  and  that  plaintiff  was  not  in 
default  In  tbe  payment  of  the  interest,  that 
the  declaration  by  defendant  that  such  prin- 
cipal was  due  and  the  sale  and  deed  in 
pursuance  thereof  were  void;  and,  that  the 
plaintiff  was  the  owner  of  the  land  sub- 
ject to   the  deed  of  trust  executed   by  a 


former  owner,  whereupon  the  defendant 
gave  notice  of  intention  to  move  tor  a  new 
trial,  which  notice  specified  that  the  evi- 
dence was  Insufficient  to  Justify  the  fol- 
lowing flndlngs:  That  the  plaintiff  Is  the 
owner  of  the  premises;  that  the  interest 
which  defendant  has  in  tbe  premises  is 
without  right;  that  tbe  money  for  the  pay- 
ment of  tbe  Interest  on  said  note  was  at  all 
times  ready  at  the  place  of  payment.  Al- 
though these  are  not  In  the  customary  form 
for  such  specifications  of  insufficiency  they 
are  sufficient  to  present  the  question 
whether  or  not  the  finding  on  the  subject  of 
default  in  the  interest  payments  is  sus- 
tained by  the  evidence. — Jose  Realty  Co.  v. 
Pavllcevich.  164  Cal.  613,  130  Pac.  16,  16. 

98.  Statements  In  pnblie  Joamsls — Which 
do  not  appear  to  have  beea  read  by  Jary  be- 
fore rendition  of  verdict,  though  severe  on 
defendant,  charging  him  with  subornation  of 
perjury,  could  not  Justify  new  trial. — Shee- 
han  V.  Hammond,  2  Cal.  App.  371,  848,  £4 
Pac.  340. 

M.  Snfllelemey  of  eonpiafnt— Can  net  be 
reviewed  by  new  trial  motion,  or  appeal 
therefrom,  and  upon  such  an  appeal  the 
complaint  must  be  treated  as  sufficiently 
stating  a  cause  of  action. — Bennett  v.  Pot- 
ter, 16  Cal.  App.  185,  116  Pac.  681. 

100.  Sufficiency  of  complaint  to  state  a 
cause  of  action  not  reviewable  on  appeal 
from  order  on  motion  for  new  trial,  8uo4i 
subject  being  reviewable  only  on  appeal 
from  the  Judgment. — Spaeth  v.  Ocean  Park 
etc.  Inv.  Co.,  16  Cal.  App.  332,  116  Pac.  980. 

101.  Support  of  Judgment — Flndlnga  can 
not  be  examined  mm  to. — In  a  new  trial  pro- 
ceeding the  flndlngs  can  not  be  examined 
for  the  purpose  of  determining  whether  they 
support  the  Judgment  or  not. — Bennett  v. 
Potter,  16  Cal.  App.  186,  116  Pac.  681. 

102.  Where  new  trial  of  laaae  miut  rm^ 
■Kit  In  Mime  decision  and  Judgment,  new 
trial  was  properly  denied. — Bates  v.  Bates, 
71  Cal.  307,  309,  12  Pac.  223.  8ee  People  v. 
Hager.  62  Cal.  171,  184. 

II.  IRREQULARITT  IN  PROCESDINOS 
—SUBDIVISION  1. 

Aa  to  BilsMndact  of  counsel  ground 
tor  m  Bcw  trial,  see  notes  48  Am.  Rep  336; 
Sf  Am.  Rep.  814;  68  Am.  Rep.  648;  9  Am. 
St.  Rep.  669;  100  Am.  St.  Rep.  143. 

lOS.  Action  for  damages  for  death  from 
electric  shock — Theory  of  defenne  as  to 
cause  of  death— Misconduct  of  counsel. — In 
a  case  In  which  an  action  was  brought  In 
which  to  recover  damages  for  death  alleged 
to  be  due  to  a  shock  of  electricity  result- 
ing from  defendant's  negligence  In  main- 
taining a  power  line  the  theory  of  the  de- 
fense being  that  the  death  was  caused  by 
heart  dilation  and  not  by  an  electric  shock. 
In  order  to  contravert  the  defense  of  death 
from  acute  dilation  of  the  heart  the  plain- 
tiff offered  in  evidence  a  claim  presented 
to  the  county  by  physician  that  his  services 
upon  the  Inquest  of  the  body  showing  a 
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nominal  charge  for  the  examination  of  the 
body,  such  evidence  was  hearsay  and  In- 
competent and  the  court  should  have  prer 
vented  the  Introduction  or  readinff  of  any 
portion  aa  such  document,  but  the  plain- 
tiff's attorney  read  enough  to  show  that 
the  claim  was  only  Ave  dollars  and  that  It 
had  been  allowed  and  paid,  over  the  objec- 
tion to  the  admission  of  the  document  and 
its  rejection  as  evidence:  the  court,  at  the 
close  of  the  evidence.  Instructed  the  jury 
that  by  reason  of  the  failure  of  the  plain- 
tiff to  produce  the  doctor  who  rendered  the 
bill  to  the  county  as  a  witness  to  contra- 
dict the  recitals  In  the  death  certificate 
concerning  the  cause  of  death  a  presump- 
tion was  raised  that  If  produced  he  would 
testify  in  accordance  with  said  recitals,  the 
ruling  of  the  court  In  rejecting  the  evi- 
dence and  the  giving  of  such  an  Instruc- 
tion, taken  together,  so  far  lessened  the 
injurious  effect  of  the  misconduct  of  the 
counsel  for  the  plaintiff  that  It  can  not  be 
deemed  sufficient  to  Justify  the  reversal  of 
the  cause.  Misconduct  of  counsel  Is  no 
cause  for  reversal  of  a  new  trial,  unless 
it  has  the  effect  of  preventing  the  com- 
plaining party  from  having  a  fair  trial, 
under  the  provisions  of  subdivision  1  of  the 
above  section. — Robinson  v.  Western  States 
Gas  ft  Electric  Co..  Ig4  Cal.  401,  194  Pac.  39. 

104.    Appearaace  of  nlBor — By  gaardlaB 

ad  litem  Is  an  irregularity  which  may  be 
raised  by  motion  for  new  trial  under  sub<- 
division  1. — Emeric  v.  Alvarado,  64  Gal.  629, 
600.  2  Pac.  418. 

lOB,  Conatraetlawi  Laagnage  ot  thto  anb- 
divlelon  im  aafllclently  broad  to  laclnde  any 

departure  by  court  from  due  and  orderly 
method  of  disposition  of  an  action  by  which 
substantial  rights  of  party  have  been  ma- 
terially affected  where  such  departure  Is 
not  evidence  by  ruling  or  order  that  may  be 
made  subject  of  an  exception. — Gay  v.  Tor- 
rance, 145  Cal.  144,  149,  78  Pac.  540. 

106.  This  ground  for  new  trial  is  In- 
tended to  refer  to  matters  which  an  appel- 
lant can  not  fully  present  by  exception 
taken  during  progress  of  trial  and  which 
therefore  must  appear  by  affidavit. — Woods 
T.  Jensen,  ISO  Cal.  XOO,  206.  62  PaC.  473. 

107.  Sante  —  laeladea  nedcet  ladnecd 
«b»Bgb  wnmcfnl  proearencat  of  other 
party. — See  Plercy  v.  Plercy,  149  Cal.  16S. 
86  Pac.  607. 

'  108.  DeclNfnn — Slgnlag  wltha«t  reading 
— IrrcKolarltr. — In  a  proceeding  under  sec- 
tion 662,  ante,  to  obtain  Insertion  In  a  bill 
of  exceptions  to  be  used  on  appeal  from 
judgment,  of  a  statement  going  to  show  that 
the  trial  Judge,  in  the  manner  of  signing 
the  findings  of  fact  and  conclusions  of  law 
«onatituting  the  written  decision,  requiring 
by  law,  left  the  matter  of  the  contents  of 
such  findings  entirely  to  the  attorney  for 
the  prevailing  party,  and  signed  the  same 
without  reading,  such  act  of  the  trial  judge 
would  constitute  an  irregularity  in  the  pro- 
ceedings of  the  court  under  subdivision  1 
<3.  C.  P.— 108  1 


of  the  above  section  entitling  the  party  to 

have  the  Insertion  ordered,  such  party  being 
entitled  to  the  decisions  of  the  judge,  and 
not  of  the  attorney  for  the  plaintiff. — Wag- 
ner    Ulenzer,  182  Cal.  608,  180  Pac.  435. 

XOD.  Irrcgnlarttles — In  lasolng  execullon 
—Not  groond  for  new  trial. — Under  the 
provisions  of  the  above  section  irregular- 
ities In  relation  to  the  Issuance  of  an  exe- 
cution after  the  entry  of  Judgment  do  not 
furnish  a  ground  for  a  new  trial,  such 
Irregularities  not  being  specitled  in  said  sec- 
tlon.~Byron  jackson  Iron  Worka  Co.  v. 
Hoge,  —  Cal.  App.  — .  194  Pac:  46. 

110.  Saaie  —  Of  presiding  Jadgc  —  Coa- 
trolllng  conduct  of  cause. — Where  court 
was  not  called  upon  to  rule  or  make  an 
order  on  any  question  of  law.  but  judge 
Interrupted  counsel  and  undertook  to  and 
did,  in  an  irregular  way,  control  conduct 
of  case  on  side  of  defendant  by  virtually 
threatening  to  prejudge  testlmohy  of  de- 
fendant as  witness,  It  was  an  '  irregularity 
within  meaning  of  this  section.— Pratt  v. 
Pratt,  141  Cal.  247,  251,  74  Pac.  742. 

As  to  personal  mlsoondnct  ot  prcaldlaK 
judge,  see  par.  116,  this  note. 

111.  Same— Same— •-LaBKoage  of  In  ruling^ 
upon  evidence. — Where  such  language  em- 
bodied a  correct  statement  of  the  law,  and 
did  not  go  beyond  a  proper  interpretation 
to  be  given  the  contract  in  controversy.  It 
can  not  be  held  to  be  misconduct. — Blae- 
holder  V.  authrie,  17  Cal.. App.  297,  800,  119 
Pac.  624. 

112.  Hotloa  for  new  trla^Alleged  bias 
umd  prejudice  of  trial  fndge— Fnllure  to  die 
eonatcr-albdavit  of  Jndgc. — After  the  trial 
of  a  proceeding  to  determine  heirship  and 
Judgment  thereon,  notice  of  intention  to 
move  for  a  new  trial,  among  other  things, 
on  the  ground  of  "irregularities"  in  the 
proceedings  of  the  court  by  which  the  ap- 
pellants were  prevented  ffom  having  a  fair 
trial,  under  the  provisions  of  subdivision  1 
of  the  above  section,  and  befot-e  that  mo- 
tion came  on  for  hearing,  the  appellants 
made  a  motion  on  affidavits  to  prevent  the 
trial  Judge  from  hearing  such  motion  on 
the  ground  of  alleged  bias  and  prejudice,  or 
which  later  motion  counter-affldavlts  were 
filed.  Including  one  by  the  Judge  denying 
bias  and  prejudice,  upon  the  hearing  of 
which  said  later  motion  It  was  denied,  and 
an  appeal  from  the  ordbr  denying  transfer 
of  the  hearing  of  the '  first  motion  was 
affirmed  by  the  supreme  court,  and  while 
the  motion  for  a  transfer  was  pending  the 
first  motion  for  new  trial  was  presented 
and  denied,  and  upon  that  motion  the  ap- 
pellants presented  In  support  of  the  Judge 
of  "irregularities"  the  aOtdavlta  which  had 
been  used  on  the  motion  for  a  transfer  on 
the  ground  of  the  bias  of  the  judge,  but 
the  counter-affidavit  of  the  Judge  denying 
the  bias  was  not  again  offered  in  evidence, 
this  failure  to  offer  in  evidence  the  counler- 
affldavlt  of  the  Judge  will  not  require  a 
reversal  ol  the  order  denying  a  new  trial. 
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—Estate  ot  FriedRian,  178  C«J.  27.  172  Pac. 
140,  following  BsUte  of  Friedman,  171  Cal. 
431,  163  Fac  »18. 

lis,  ObJcetlolU  t*  vmtioBa  ukcd  wl«- 
mcaaca  by  cwrt  can  not  be  urged  as  ground 
for  new  trial  as  Irregularity  In  proce«dlnV8 
of  court. — Woods  T.  Jensen.  ISO  CaL  200. 
20fi,  62  Fac  47S. 

114.  OmiMioB  to  serve  ameadlBcat  of 
eovvlalat  on  defendant  is  no  ground  for 
new  trial.  If  it  does  not  appear  that  any 
prejudice  or  injury  results  to  defendant. — 
Daly  V.  Ruddell.  187  Cal.  871,  676,  70  Fac. 
784. 

115.  Order  reeltlnc  tbat  evidence  vtven 
by    wltneea    wae    tleeue    of   faleehoode.  so 

plain  and  palpable  aa  to  be  Indleputable, 
and  that  witness  had  been  suborned  to  tes- 
tify as  be  did  by  defendant,  and  admitting 
defendant  to  custody  of  sheriff,  will  not 
Justify  granting  new  trial. — Sheehan  v. 
Hammond,  1  CaL  App.  871,  84  Fac.  140. 

116.  PerMHuQ  miaeoadnct  of  Jttdge  hav- 
ing under  advisement  case  tried  In  his 
court  of  such  nature  as  to  make  It  apparent 
that  substantial  right  has  been  materially 
affected  thereby,  constitutes  irregularity 
within  meaning  of  this  section. — Gay  v. 
Torrance,  146  Cal.  144,  148,  78  Fac.  S40. 

As  to  mIscoBdnct  of  preeldlag  Judge,  see 
pars.  110,  111.  this  note. 

HL    MISCONDUCT  OP  JURY— SUBDI- 
VISION 2. 

Ao  to  dIaqaalUcation  of  Jnror  as  ground 
tor  aew  trial,  see  notes  9  Am.  Dec.  81;  IS 
U  R  A.  478:  »9  L.  R.  A.  <N.  S.)  »«7. 

117.  At  view— Observing  brakes  vpoa  ear. 

— Where  Jurors  upon  being  taken  to  view 
the  scene  of  an  accident  observe  brakes 
while  riding  upon  a  car,  the  brakes  being 
of  the  same  character  as  those  claimed  on 
the  trial  to  have  been  defective  and  to  have 
contributed  to  the  action  but  made  no  ex- 
amination thereof.  It  was  held  there  was 
no  such  misconduct  as  could  have  influenced 
the  verdict. — Kimick  v.  San  Jose-Los  Oatos 
Interurban  R.  Co.,  156  Cal.  379,  899,  104 
Fac.  986. 

118.  "Chaaee"— Resort  to  by  Jary— 
Doflaltloa  of  term, — "Chance"  may  be  de- 
fined  to  be  hazard,  risk,  or  result  or  issue 
of  uncertain  and  unknown  conditions  or 
forces. — Dixon  v.  Pluns,  98  Cal.  384.  387,  86 
Am.  St.  Rep.  180,  20  L.  R.  A.  698.  33  Pac.  268. 

IIB.  SoMO— Average  verdict  arrived  at 
by  dividing  sum  of  amounts  which  each 
Juror  believed  proper  by  number  of  Jurors 
undpr  an  agreement  that  such  average  ver- 
dict should  be  verdict  of  Jury  without  fur- 
ther consultation.  Is  chance  verdict  and 
should  be  set  aside. — Dixon  v.  Fluns,  8  Cal. 
TJnrep.  736,  31  Pac.  981;  Dixon  v.  Fluns,  98 
Cat.  384,  SSfi.  36  Am.  St.  Rep.  180,  20  L.  R.  A. 
698.  83  Pac.  268:  Welnburg  v.  Somps,  4  Cal. 
10,  33  Pac.  341,  342.  See  Turner  v.  Tuolumne 
County  W.  Co.,  25  Cal.  397,  402;  Boyce  v. 
California  S.  Co.,  26  Cal.  460,  473.   See  also 


Schoolfleld  V.  Burton,  20  Colo.  180,  SO  Pac. 
1103;  Pewee  Ditch  &  Imp.  Co.  v.  Adams,  1 
Colo.  App.  260,  28  Pac.  662;  St.  Martin  v.  Des- 
noyer,  1  Minn.  156,  611  Am.  Dec,  494;  Sawyer 
V.  Hannibal  &  St.  J.  R.  Co.,  37  Mo.  240,  90 
Am.  Dec.  382;  Ooodman  v.  Cody,  1  Wash. 
829,  84  Am.  Rep.  808. 

See  notes  86  Am.  Deo.  269,  90  Am.  Dec. 
890.  S4  Am.  Rep.  808. 

120.  Same — Ssmc—lVo    agreemeDt   to  be 

b««Bd  by  verdlet  so  arrived  at,  the  rule 
seems  to  be  different,  for  It  has  been  held 
that  where  the  Jurors  agree  each  to  specify 
a  sum  as  due  the  plaintiff,  and  when  each 
has  done  so,  add  together  the  sums  thus 
specified,  divide  it  by  twelve,  and  determine 
upon  the  quotient  aa  their  verdict,  the  ver- 
dict will  be  allowed  to  stand. — See  Wilson 
V.  Berryman,  5  Cal.  44,  68  Am.  Dec.  78; 
Village  of  Ponca  v.  Crawford,  28  Neb.  668, 
8  Am.  St.  Rep.  144,  37  N.  W.  609. 
See,  also,  par.  Ill,  this  note. 

131.  Same — Same— Wlwrc  overage  was 
not  to  control  ■slBda  of  Jary.  nor  to  fore- 
stall their  ultimate  conclusion,  but  was 
merely  basis  from  which  to  work  in  their 
effort  to  reach  verdict,  verdict  was  not 
chance  verdict.  —  Hunt  v.  Elliott,  77  Cal. 
588,  590,  20  Pac.  132;  McDonnell  v.  Pesca- 
dero  8.  Co.,  120  Cal.  476,  479,  52  Fac.  726. 
See  Turner  v.  Tuolumne  County  W.  Co.,  2S 
Cal.  S97,  402;  Boyce  v.  California  8.  Co.,  26 
Cal.  460,  478. 

See  par.  120,  this  note. 

ISS.  Same— Drawlag  lota. — Where  assent 
to  verdict  for  sum  of  fifteen  hundred  dol- 
lars, instead  of  one  thousand  dollars,  was 
secured  by  drawing  lots,  verdict  should 
have  been  set  aside. — Levy  v.  Brannan.  39 
Cal.  486,  489. 

123.  Same— Gnesslng  heads  or  talis  of 
coin  by  juror  to  determine  verdict  renders 
It  chance  verdict,  which  will  be  set  aside. 
— Donner  v.  Palmer,  23  Cal.  40,  48, 

124.  Conduct  of  Jar  ore— In  conversing 
with  parties  to  action  and  drinking  and 
carousing  with  one  of  parties  is  such  mis- 
conduct as  entitles  losing  party  to  new 
trial,  notwithstanding  counter-afDdavlts  go- 
ing to  show  that  same  conduct  was  In- 
dulged in  by  both  parties  to  litigation,  and 
that  verdict  was  uninfluenced  by  miscon- 
duct complained  of,  Justifled  granting  new 
trial.— Wright  v.  BastUck,  126  Cal.  617.  68 
Pac.  87. 

As  to  mlMconduct  of  Jurors  as  groand  for 
new  trial,  see  notes  1*  Am.  Dec.  37;  9  Am. 
Dec.  764;  16  Am.  Dec.  454;  35  Am.  Dec. 
254;  36  Am.  Dec.  91;  48  Am.  Rep.  347. 

125.  Excesnlve  dsmsges  —  DIatlngnlsbed. 

—Granting  new  trial  for  misconduct  of 
Jury  such  as  may  be  shown  by  atndavlt.  is 
something  wholly  different  and  apart  from 
right  which  statute  gives  to  grant  such  re- 
lief on  ground  of  excessive  damages:  for- 
mer contemplates  some  overt  act  of  Im- 
propriety, such  as  receiving  evidence  out  of 
court,  reaching  verdict  by  chance,  and  ihe 
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like,  while  excessive  verdict  Implies  no 
misconduct  of  Jury  necessarily,  but  simply 
that  result  has  been  Induced  throuffh  ex- 
cited teellngrs  or  prejudice  of  which  Jury 
may  not  perhaps  have  been  aware. — Harri- 
son V.  Sutter  St.  R.  Co.,  116  Cal.  166,  162, 
47  Pac.  1019. 

ISA.    Mere    separatlsM    of   Jurvra    is  not 

sufficient  to  set  aside  verdict;  it  must  ap- 
pear In  addition  thereto  that  some  preju- 
dice to  moving  party  has  occurred. — Estate 
ot  McKenna,  14S  CaL  680,  689,  77  Pac.  4«1. 

Am  to  pnwf  of  aUscOBdwct  ot  Iwrera.  see 

pars.  1S7-180,  this  note. 

Am  to  aepwmttoB  mt  JarMs  aa  BrraHds  for 
Mw  trial,  sea  not*  48  Am.  Dae  76:  81  Am. 
Dee.  S78. 

19T.  Proof  of  Blseeadnet  of  Jnry — AM- 
im-witu  of  Sntnm, — Jurors  can  not  be  held  to 
deny  the  prejudicial  Influence  on  their  minds 
of  knowledge  acquired  by  misconduct.  AflB- 
davlts  of  Jurors  may  be  used  to  disprove 
or  explain  the  allegred  misconduct  but  can 
not  admit  the  misconduct  to  be  used  to 
flhow  that  the  verdict  was  not  influenced 
thereby.^ — ^Kimlok  v.  San  Jose-Los  Oatos  In- 
terurban  R.  Co.,  166  CaL  87»,  8»7,  104  Pac. 
986. 

128.  Juror  Is  not  permitted  to  Impeach 
the  verdict  except  upon  the  single  ground 
that  the  verdict  was  the  result  of  a  resort 
to  the  determination  of  chance. — Klmlck  v. 
San  Jose-L<os  Oatos  Interurban  R.  Co.,  166 
Cal.  379.  897,  104  Pac.  986. 

13a.  Sane  —  AOIdavlte  of  others  thaa 
iartws  detailing  conversation  with  Jurors 
after  the  verdict  and  showing  statements 
made  by  the  Jurors  in  such  conversations 
tending  to  Impeach  their  verdict  are  Inad- 
missible for.  although  not  In  any  terms 
affidavits  by  Jurors  impeaching  their  own 
verdict,  they  are  affidavits  or  admissions  by 
Jurors  to  the  same  effect. — Klmlck  v.  San 
Jose-Los  Gates  Interurban  R.  Co.,  166  Cal. 
379,  897,  104  Pac.  986. 

150.  Sanic~-.Uslag  naagalfylBg  glass  In 
making  an  investigation  and  comparison  of 
the  handwriting  of  a  memorandum  book 
offered  In  evidence,  and  made  an  exhibit, 
by  the  Jury  after  retiring,  was  held  not 
to  be  misconduct  Justifying  a  new  trial, 
even  though  the  glass  was  not  shown  to 
have  been  employed  in  the  court  room  In 
the  examination  of  the  exhibit. — Bstate  of 
Thomas,  166  Cal.  499,  101  Pac.  798. 

151.  TrUlac  ailseoadaet  —  Palraeas  of 
trial  mt  affected.  —  Misconduct  of  Jury 
which  was  of  such  trilling  nature  that  It 
could  not  In  nature  of  things  have  been 
prejudicial  to  moving  party  Is  not  suffi- 
cient to  Justify  granting  of  new  trial. — 
Siemsen  v.  Oakland  8.  L.  ft  H.  B.  R.,  134 
Cal.   494,   498,   66   Pac.  672. 

132.  Where  misconduct  of  Jurors  Is  of 
so  trifling  a  nature  that  the  fairness  ot 
the.  trial  could  have  been  In  no  way  af- 
fected or  the  moving  party  prejudiced  there- 
by the  Judgment  will  not  be  reversed. — 


Klmlck  v.  San  Jose-Los  Oatos  Interurban  R. 
Co.,  166  Cal.  379.  399,  104  Pac.  986. 

isa.  Verdict— ImpcachveBt  of. — Affidavit 
of  jurors  is  not  admissible  except  on 
grounds  specified  in  this  section. — People  v. 
Axoff,  106  Cal.  682,  686.  39  Pac.  69;  People 
-v.  Flndley,  132  Cal.  301.  SOS,  64  Pac.  472; 
Saltzman  v.  Sunset  T.  ft  T.  Co.,  126  Cal.  601, 
604,  68  Pac.  169.  See  Turner  v.  Tuolumne 
County  W.  Co.,  26  Cal.  897,  402. 

184.  It  makes  no  dlfterence  that  affidavit 
Is  made  by  juror  who  did  not  agree  with 
verdict. — SalUman  v.  Sunset  T.  ft  T.  Co., 
126  Cal.  601,  604,  68  Pac.  169. 

As  to  laaycaeliDieat  of  verdict  by  Jnara. 
see  notes  53  Am.  Dee.  108;  6  L.  R.  A.  623, 
11  L.  R.  A.  706. 

Aa  to  Ktatemeats  aad  aBdavlta  of  Jarors 
to  Impeach  their  Tcrdlct,  see  notes  12  Am. 
Dec.  143;  34  Am.  Dec.  617. 

laS.  Sane  — Average  vcr4let  may  be 
shown  to  be  chance  verdict 'by  affidavit  of 
juror. — Welnburg  v.  Somps,  4  Cal.  Unrep. 
10,  33  Pac.  341,  342.  See  Dixon  v.  Finns,  98 
Cal.  384,  386.  36  Am.  St.  Rep.  180.  80  L.  R  A. 
698,  83  Pac.  268. 

See  para.  119-121.  this  note. 

13d.  Sane — Hlaeoadnet  by  readlag  aews- 
paper  reports  at  trial  can  not  be  shown  by 
affidavit  of  Juror. — People  v,  AzofT,  106  Cal. 
632.  686.  39  Pac.  69. 

187.  Same — Verdict  not  based  on  evi- 
dence.— Juror  can  not  Impeach  his  verdfct 
on  ground  that  principal  grounds  of  ver- 
dict were  matters  which  were  slated  in 
argument  of  counsel,  and  as  to  which  there 
was.  no  evidence — there  being  only  one  way 
In  which  verdict  may  be  assailed  by  affi- 
davit of  juror. — Fredericks  v.  Judah,  73 
Cal.  304,  607,  16  Pac.  30E,  See  Polhemus 
V.  Helman,  60  Cal.  438. 

las.  Same— Sane— Affidavit  ot  third  per- 
mom  showlag  Bdmlsalon  laade  by  Jaror  which 
would  tend  to  Impeach  verdict  can  not  im- 
peach verdict,  and  rule  la  no  different 
whether  misconduct  of  Juror  Is  before  retir- 
ing or  during  retirement. — Siemsen  v.  Oak- 
land 8.  U  *  H.  B.  R.,  184  Cal.  494.  498,  66 
Pac.  672.  See  People  v.  Ritchie,  12  Utah  180, 
48  Pac.  209. 

189.  Same— Saate— Hearsay  statements  of 
Jaror  regardlac  saeh  ailacoBdact  can  not 

impeach  verdict. — People  v.  Flndley,  132 
Cal.  801,  308,  64  Fac.  472. 

140.  Saaic— Saaie— SnSeleney    of  prsof. 

— While  affidavit  of  Juror  that  verdict  was 
obtained  by  chance,  and  that  he  was  in- 
duced to  consent  to  It  by  reason  of  that 
fact,  must  be  taken  as  true  as  far  as  con- 
duct was  concerned  In  consenting  to  ver- 
dict, yet  where  court  finds  that  verdict 
was  not  chance  verdict  such  affidavit  alone 
Is  not  ground  for  setting  verdict  aside. — 
Dixon  V.  Pluns,  101  Cal.  Sll,  612,  36  Pac. 
1080. 

141.  Where  affidavit  of  Juror  aa  to  ob- 
taining an  average  verdict  was  overcome 
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by  counter-affldavitB  by  two  other  Jurora, 
new  trial  waa  properly  refused. — Hunt  v. 
Elliott  77  Cal.  S88,  S90.  20  Pac.  132.  Bee 
Hoare  v.  Hendley,  48'  Cal.  274. 

142.  Affidavit  ot  one  juror  showing  that 
average  verdict  was  intended  to  control  jury 
may  be  overcome  by  counter-affldavlts  >>f 
other  Jurors. — McDonaell  v,  Pescadero  S. 
Co..  120  Cal.  476,  475,  52  Pac.  725. 

143.  Order  granting  new  trial  on  grourtd 
that  verdict  waa  chance  verdict  will  not  be 
disturbed,  though  affidavit  of  two  non- 
concurring  jurors  that  It  was  chance  ver- 
dict Is  contradicted  by  seven  concurring 
Jurors.— KInff  v.  Siltou,  S  Cal.  App.  14E,  83 
Pac,  261. 

iV.    ACCIDBNT   OR   SURPRISE!  SUBDI- 
VISION a. 

Aa .  to  CTutlMK  Mw  trial  om  vronnd  of 
■wprisc,  see  note  78  Am.  Dec.  618. 

,i  A«    ,to    ludTerteaee    mmA    MorprlHe  am 
:  sropuds  tor  TMaUac  Jadsmot,  see,  ante, 
j  472  and.  note. 

'  144;  <*Aecl4eB«'*  mvA  *hMrprise>*  — '  Not 
■trictly  ■TBonrmoBs,  have,  aa  used  In  legal 

practice,  substantially  game  meaning,  as 
each  is  used  to  denote  some  condition  or 
situation  In  which  party  to  cause  Is  unex- 
pectedly placed  to  his  Injury  without  any 
default  or  negligence  of  his  own  which 
ordinary  prudence  could  not  have  guarded 
againat. — McGuire  v.  Drew,  82  Cal.  225, 
229.  23  Pac.  312. 

145.  The  "surprise"  from  the  effect  of 
which  it  Is  within  the  power  oC  the  court 
upon  a  satiafactory:  showing  to  relieve  .a 
party  Is  conflned.  to  some  condition  or  sit- 
uation In  which  the  party  to  a  cause  Is  un- 
expectedly placed  to  his  injury  without  any 
fault  or  negligence  ot  his  own  and  which 
with  ordinary  prudence  he  could  not  have 
guarded  against. — Porter  t.  Anderson,  14 
Cal.  716,  113  Pac.  345. 

148.  Same— ActtnC  opon  advlee  of  attor- 
nvy^BrroBeona  vvnception  of  tke  law. — - 
Where  a  party  under  the  advice  of  his 
attorney  has  acted,  upon  an  erroneous  con- 
ception of  the  law  and  eutCers  the  Injury 
which  would  be  the  natural  and  Inevitable 
result  thereof,  he  can  not  be  relieved  from 
his  untoward  situation  upon  the  ground 
that  he  was  taken  by  "surprise"  by  reason 
of  the  fatal  error  into  which  he  had  thus 
been  led. — Porter  v.  Anderson,  14  Cal.  App. 
716.   113   Pac.  346. 

See  pars.  150,  162,  this  note. 

147.  Same— Con^t  leading  party  to  be- 
.llevc  certain  tact  aplDcieittly  proved. — Ob- 
jection that  during  the  trial  the  court  led 
a, party  to  believe  t^at  a  certain  (act  had 
been  sufficiently  .proyed  and  that  flndlngs 
inconsistent  the;;f|with.  i^.^re ,  a  surprise  to 
Mm  must  be  presentied  ,to  th.e  trial  court 
upon  motion  for  a  ^  ri,ew ,  Irlftl  as  an  Irregu- 
larity of  the  court  under  subdivision  1  or 
under  the  head  of  "accident  or  surprise" 
under  subdivision  3  'W  itt'li  s^etlort.— Smith 


T.  Slnbad  DeveL  Co.,  11  Cal.  App.  263,  267, 
104  Pac.  ,70fi. 
See  j>ar.  IBS,  this  note, 

148.  Attorney  —  Afdieted  wllb  brain 
tronblc^— Not  groond   for  new  trial,  when. 

— A  court  does  not  err  in  denying  the  de- 
fendant a  new  trial  on  the  ground  that  its 
attorney  was  afflicted  with  brain  trouble 
at  the  time  he  prepared  Its  answer,  where 
it  appears  that,  although  the  attorney  died 
shortly  afterward  suffering  from  such 
tnalady,  he  exhibited  his  usual  mental  vigor 
in  attending  to  other  legal  matters  at  the 
time  of  his  alleged  mental  impairment. — 
Allen  V.  Los  Molinos  Land  Co^  26  Cal.  App. 
206,  143  Pac.  263. 

140.    Same-^Dlliceaee  la  averting  conae- 

qneneea. — Where  the  record  Is  silent  as  to 
what  occurred  upon  granting  the  motion  to 
amend  the  complaint,  and  all  that  appears 
is  that  defendant  filed  an  answer  to  the 
amended  complaint  traversing  the  new  facts 
therein  set  out,  It  must  be  assumed  that  no 
objection  was  made  to  the  motion,  and  th«t 
defendants  were  Content  to  submit  the  Is- 
sues thus  presented  on  the  evidence  already 
before  the  court.  If  defendants  de8li;ed 
further  time  to  meet  these  Issues  by  evi- 
dence, or  were  surprised  in  any  way,  en- 
titling them  to  terms  or  to  delay,  it  was 
their  duty  to  malce  It  known  to  the  court. 
— DIeckmann  v,  Merkh,  20  Cal.  App.  655  130 
Pac.  27,  28, 

150.  8aiB^~I«noranee  of  the  law  on  the 

part  of  a  party  to  an  action  or  of  his  attor- 
ney can  not  be  made  the  basis  ot  a  "sur- 
prise" within  the  meaning  of  section  667  and 
tlie  foundation  of  a  motion  tor  a  new  trial. 
—Fuller  V.  Hutchings,  10  Cal.  623,  626,  70 
Am.  Dec.  746. 

See  par,  146,  this  note. 

See,  also,  note  78  Am.  Dec.  518. 

151.  Same — "Surprise  of" — At  ruling  of 
coart  on  objection  to  pleading  of  evidence 
Is  jiot  the  "surprise"  contemplated  by  either 
section  473  or  section  657,  Code  of  Civil 
Procedure,  and  is,  properly  speaking  a  "dis- 
appointment" and  not  a  "surprise"  at  all. 
at  least  not  In  the  sense  In  which  that  word 
Is  used  In  the  code. — Porter  v.  Anderson,  14 
Cal.  App.  716,  736,  113  Pac.  345.  See  Fuller 
V.  Hutchings.  10  Cal.  526,  70  Am.  Dec.  746: 
Klockenbaum  v.  Plerson,  22  Cal.  160;  Dewey 
V.  Prank  Bros.  &  Co..  62  Cal.  343;  Santa 
Cruz  Rock  Pav.  Co.  v.  Bowie.  104  Cal.  286. 
37  Par.  934;  Toumeux  v.  Gllllss.  1  Cal.  App. 
555,  82  Pac.  680;  Allen  v. '  Chambers,  18 
Wash.  341.  61  Pac.  478. 

inz.  '  Brroaeraa  vicna  of  law  or  advice 
ofatterBcr  contrary  to  ruling  of  court  is 
not  surprise  for  which  new  trial  will  be 
granted. — Santa  Cruz  R.  P.  Co.  v.  Bowie. 
104  cat.  286.  287.  37  Pac.  984.  See  Klock.- 
eiibaum.  v.  Plerson.  22  Cal.  160. 

See  par.  146,  this  note. 

l.t3.  ^all'ure^Ta  apply,  at  tine,  for  eoa- 
tlnnnnee  of  cause,  or  to  resort  to  other 
testimony  to  ask  for  any  relief  to  which  he 
might  be  entitled  under  circumstances,  by 
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party  claiming  to  be  surprised  by  introduc- 
tion of  testimony,  renders  his  failure  attrib- 
utable to  his  own  fault  and  constitutes  no 
ground  on  which  new  trial  would  be 
granted. — Heath  v.  Scott,  6S  Cal.  548,  550,  4 
Pac.  5B7.  See  Schellhouse  v.  Ball,  29  Cal. 
605,  608;  Turner  Morrison,  11  Cal. '21: 
Delmas  v.  Martin.  39  Cal.  66K,  as  modified 
by  Ferrer  T.  Mutual  Ins.  Co.,  47  Cal.  416. 

IM.  Samc-i-Ta  compel  (ItIbk  at  tutl- 
moMT' — Refusal  of  cashier  to  testify  in  ac- 
tion against  bank  on  ground  that  evidence 
might  have  tendency  to  Incriminate  him, 
is  not  ground  for  new  trial  on  ground  of 
surprise.  Where  they  did  not  attempt  to 
enforce  an  answer  or  determine  whether 
witness  was  Justified  In  refusing,  and  It 
appeared  that  person  who  succeeded  wit- 
ness as  cashier  and  several  of  directors  of 
defendant  were  also  witnesses. — Nicholson 
V.  Randall  B.  Co.,  130  Cal.  533,  6S8,  62  Pac. 
930. 

IttB.  flame— To  latradnee  dcpultio^— 
leader  crroDeons  brllot  Imtaeed  br  lodsc 

and  opposing  counsel,  that  unless  defendant 
assumed  burden  of  proof  and  affirmatively 
showed  certain  facts  Judgment  would  be 
entered  for  plaintiff,  does  not  authorize  new 
trial  on  ground  of  surprise. — Le  Tourneux 
V.  GIlllss,  1  Cal.  App.  646,  82  Pac.  «27. 
See  par.  147,  this  note. 

isa.    Golnir  to  trial  without  drpoMltioa* 

which  have  been  taken  in  case  constitutes  no 
legal  surprise,  and  party  taking  deposition 
la  not  bound  to  offer  them  In  evidence. — 
Heath  v.  Scott,  65  Cal.  548,  562,  4  Pac.  557. 

1ST,  isaoraMee— Of  atfit  of  asvnt. — Where- 
It  appeared  that  defendants  knew  at  com- 
mencement of  action  that  It  was  brought 
to  recover  balance  alleged  to  be  due  on 
account  stated;  that  prior  to  that  time  their 
agent  had  been  sent  by  them  to  plaintiff  to 
make  an  adjustment  of  affairs  between 
them  and  plaintiff,  and  that  mission  of  such 
agent  might  be  used  by  plaintiff  In  making 
out  his  case,  and  made  no  motion  for  con- 
tinuance, or  expressed  any  surprise  when 
testimony  of  plaintiff,  giving  result  of  mis- 
sion showing  account  stated  In  his  favor, 
there  was  no  surprise  within  meaning  of 
this  section. — Dewey  V.  Frank  Bros.  A  Co., 
62  Cal.  343,  348. 

IBH,  Same  Of  tike  term  of  leave  sued  on. 
— Failure  of  plaintiff  and  counsel  to  ac- 
quaint themselves  before  end  of  trial  with 
term  of  lease  on  which  action  was  based, 
Which  was  In  their  possession  and  pro- 
duced In  evidence  by  them,  was  not  surprise 
within  meaning  of  this  section,  and  hence 
it  was  not  error  to  refuse  to  grant  new 
trial  though  they  did  not  know  term  nxed 
by  such  lease  until  delivering  argument 
In  case. — Borderre  v.  Den.  106  Cal.  594,  601, 
39  Pac.  946. 

1S0'  'Sane — or  time  for  trial. — Attorney 
Is  presumed  to  know  rule  of  court  in  which 
he  appears,  and  his  want  of  such  knowledge 
does  not  authorize  relief  from  Judgment 
taken  against  hint  by  reason  of  his  nut 


knowing  when  case  was  set  for  trial  on 
ground  of  surprise. — Brooks  V.  Johnson,  122 
Cal.  569.  572,  56  Pac.  423. 

160.  Where  It  appears  that  one  of  de- 
fendant's attorneys  was  present  In  court 
on  day  case  was  called  for  trial,  and  was 
informed  that  it  would  soon  be  called  for 
trial,  and  he  made  no  objection  to  court  to 
Its  being  taken  up  and  disposed  of  at  that 
time,  and  on  day  of  rendition  of  judgment 
requested'  clerk  of  court  not  to  have  fact 
of  its  rendition  published,  there  was  noth- 
ing to  show  case  of  accident  or  surprise 
within  meaning  of  this  section. — Preston  v. 
Bureka  A.'8.  Co.,  54  Cal.  198,  201. 

lei.  That  different  result  might  have 
been  reached— Mnat  be  made  to  appear,  or 

court  is  not  authorized  to  set  aside  its  de- 
cision on  ground  merely  of  surprise  or  fail- 
ure of  attorney  to  be  present  at  trial. — 
Brooks  v.  Johnson,  122  Cal.  569,  572,  66 
Pac.  423. 

162.  Where  on  hearing  of  motion  for  new 
trial  on  ground  that  certain  statement  of 
Judge  induced  them  to  withhold  certain  tes- 
timony, and  that  subsequent  ruling  of  court 
contrary  to  statement  constituted  legal  sur- 
prise, no  affidavits  were  Introduced  In  evi- 
dence that  would  have  been  introduced 
or  make  It  appear  that  a  different  finding 
would  have  been  made,  new  trial  was  prop- 
erly denied. — Cohen  v.  City  of  Alameda.  124 
Cal.  504,  508,  67  Pac.  377.  See  Ftak  v.  Casey, 
119  Cal.  643,  51  Pac.  1077. 

V.  NBWL.T  DISCOVERED  EVIDENCE- 
SUBDIVISION  4. 

A*  to  aewly  dloeovercd  cvldeace  a>  groiutd 
for  aew  trial.  Bee  88  Am.  Dec.  105,  58  Am. 
Dec.  184,  9  Am.  Rep..  764. 

les.    AHdavit   aad   mofaiites   of^It  Is 

welt  settled  that.  In  an  application  for  a 
new  trial  on  the  ground  of  newly  discov- 
ered evidence,  a  showing  that  the  pro- 
posed evidence  set  forth  in  the  affidavit 
was  not  known  to  the  plaintiff  at  the  time 
of  the  trial  Is  essential  to  warrant  the 
granting  of  a  new  trial. — Olaine  v.  McGraw, 
164  Cal.  424,  129  Pac.  460,  461. 

Am  to  affidavit  of  newly  discovered  evi- 
dence, see  note  12  Am.  Dec.  143. 

A*  to  enmnlatlve  evidence  a»  ground  tor 
new  trial,  see  note  14  L.  R.  A.  649. 

As  to  risht  to  Introdaee  connter-affldavfta, 

see  note  Ann.  Cas.  1912D,  1303. 

104.  Sam* — Delay  In  fliinv  affldavltit — 
Exclnninn  of. — Where  affldavlts  as  to  newly 
discovered  evidence  are  not  served  until 
more  than  ten  daya  after  the  service  and 
filing  of  the  notice .  (fC  Intention  to  move 
for  new  trial,  and  no  extension  of  time 
therefor  Is  granted,  th^y  should  be  excluded 
from  consideration  on  the  hearing  of  the 
motion. — Crofford  v.  Crofford,  39  Cal.  App. 
662,  157  Pae.  561. 

168.  Courts  look  with  distrnat  and  dla- 
favor — VnieRa  evidence  would  chaage  re- 

NHit. — The  courts  look  with  distrust  and  dls- 
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favor  upon  motions  for  new  trlala  based 
on  the  ffround  of  newly  dUcovered  evidence, 
and  such  motions  should  not  be  granted 
by  trial  courts  unless  the  new  evidence  is 
such  as  to  make  It  reasonably  probable 
that  It  would  changre  the  result  upon  an- 
other trial. — Estate  of  Bmerson,  170  Cat. 
81,  148  Pac.  523. 

166.  A  new  trial  should  be  granted  on 
the  ground  of  newly  discovered  evidence 
only  where  auch  evidence  Is  of  a  character 
as  to  .render  a  different  result  probable, 
and  the  question  as  to  the  effect  upon  the 
case  of  such  evidence  Is,  from  its  nature, - 
peculiarly  one  that  Is  addressed' to  the  dis- 
cretion of  .the  trial  court. — People  v.  Ox- 
nam,  170  Cal.  211,  149  Pac.  I6S. 

107.  A  motion  for  a  new  trial  on  the 
ground  of  newlr  discovered  evidence  is 
properly  denied  where.  In  the  opinion  of 

the  trial  court.  It  Is  not  probable  that  the 
additional  evidence  would  have  produced  a 
different  result  —  Atkinson  v.  Western 
Devel.  Syndicate,  170  Cal.  611,  ISO  Pac.  S63. 

16S.  Motions  for  a  new  trial,  based  upon 
the  ground  of  newly  discovered  evidence, 
are  not  favorably  regarded  by  courts,  and 
appellate  tribunals  do  not  disturb  the  action 
of  a  trial  court  in  refusing  to  grant  such 
a  motion,  except  where  it  clearly  appears 
that  there  has  been  an  abuse  of  discretion. 
—Fresno  Estate  Co.  v.  Flske,  178  Col.  S8S, 
1B7  Pac.  1127. 

169.  In  order  to  warrant  the  granting  of 
a  new  t^lal  on  the  ground  of  newly  discov- 
ered evidence,  it  must  aatlsf actor ily  ap- 
pear, among  other  things,  that  reasonable 
diligence  was  used  to  discover  and  produce 
the  evidence  on  the  former  trial,  that  the 
newly  discovered  evidence  Is  not  merely 
cumulative,  and  that  it  may  be  reasonably 
Inferred  that  the  result  of  the  trial  would 
have  been  different  if  the  newly  discovered 
evidence  had  been  there  presented. — Cahlll 
v.  Stone  Co.,  167  Cal.  126,  138  Pac.  712. 

170.  In  a  prosecution  for  rape,  a  motion 
for  a  new  trial  was  made  on  the  grounds 
of  newly  discovered  evidence  to  the  effect 
that  the  complaining  witness  was  over  the 
age  of  consent  at  the  time  the  offense  was 
committed.  It  was  held  that  this  evidence 
was  Immaterial  where  presumably  the  ver- 
dict of  the  jury  was  founded.  In  part  at 
least,  upon  evidence  that  the  assault  was 
committed  with  force  and  violence  and 
against  the  will  of  the  prosecutrix. — People 
V.  Maruyama,  19  Cal.  App.  290.  125  Pac. 
924. 

171.  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  Is 
properly  denied  where  in  the  opinion  of 
the  trial  court  it  iB  not  probable  that  the 
additional  evidence  would  have  produced 
a  different  result. — ^Montgomery  Jb  Mullen 
Lumber  Co.  v.  Ocean  Park  Scenic  R.  Co., 
32  Cal.  App.  32.  161  Pac.  1171. 

172.  CaniDlBtlve  evidence — In  Keneral, — 

Cumulative  evidence  merely  is  not  sufficient 


to  Justify  granting  new  trial  on  ground 
of  newly  discovered  evidence. — Chrlstensen 
V.  McBrlde,  4  Cal.  Unrep.  542,  36  Pac.  398; 
Shafer  v.  Willis.  124  Cal.  36,  41,  56  Pac.  635; 
Galvin  v.  Palmer,  113  Cal.  46.  56.  45  Pac. 
172;  Nlosl  V.  Empire  Steam  Laundry,  117 
CaJ.  257,  261,  49  Pac.  185;  Kuhlman  v.  Burns. 
117  Cal.  469.  472.  49  Pac.  585;  Chalmers  v. 
Sheehy,  1S2  Cal.  469,  462,  84  Am.  St.  Rep. 
62,  64  Pac.  709;  Wood  v.  Moulton.  146  Cal. 
817,  80  Pac  92,  94;  Patterson  v.  I9an  Fran- 
cisco A  a  M.  B.  R.  Co.,  147  Cal.  178,  81  Pac. 
631,  6S4;  Estate  of  Walker.  148  Cal.  162,  82 
Pac.  770. 

175.  Cumulative  evidence,  not  eo  conclu- 
sive in  its  character  as  to  raise  reasonable 
presumption  that  it  would  change  result, 
renders  motion  for  new  trial  on  ground  of 
newly  discovered  evidence  not  abuse  of  dis- 
cretion.—O'Rourke  V.  Vennekohl,  104  Cal. 
264.  256,  37  Pac.  930;  Shafer  v.  WUlla,  124 
Cal.  36,  41,  66  Pac.  635.  See  Kuhlman  v. 
Burns,  117  Cal.  469,  472,  49  Pac.  S86. 

174.  And  hence  where  new  evidence  was 
that  of  but  one  witness,  who,  like  several 
other  witnesses  at  trial,  witnessed  accident, 
what  probable  result  of  evidence  would  be 
was  Question  for  lower  court,  and  Its  dis- 
cretion will  not  be  disturbed  on  appeal. — 
O'Rourke  v.  Vennekohl,  104  Cal.  264.  2E6. 
37  Pac.  930. 

176.  Where  newly  discovered  evidence 
merely  went  to  show  which  of  two  de- 
fendants was  guilty  of  greater  negligence, 
and  did  not  tend  to  show  that  moving  party 
was  not  guilty  of  negligence,  which  bad 
been  clearly  shown  at  trial,  now  trial  wa« 
properly  refused,  for  while  such  evidence 
was  not  purely  cumulative  It  was  not  likely 
to  render  different  result  on  new  trial 
probable. — Howland  v.  Oakland  C.  8.  R. 
Co.,  110  Cat  618,  617.  42  Pac  988. 

176.  It  was  not  an  abuse  of  discretion  for 
the  trial  court  to  refuse  the  defendant  a 
new  trial  of  such  action  on  the  ground  of 
newly  discovered  evidence  to  the  effect  that 
by  a  series  of  experiments  It  was  prov- 
able that  complaints  of  the  nuisance  pro- 
duced by  the  fumee  of  the  smeltet  were 
made  by  residents  of  the  district  alleged 
to  be  affected  thereby,  on  days  when  It  was 
not  In  operation,  and  that  the  disagreeable 
odors  complained  of  were  traceable  to  other 
sources,  if  such  facts  were  all  such  as 
might  have  been  produced  by  due  diligence 
before  the  trial,  and  were  merely  cumula- 
tive of  similar  evidence  offered  at  the 
trial. — People  v.  Selby  Smelting  &  Lead -Co., 
163  Cal.  84.  124  Pac.  692,  1136. 

177.  Undoubtedly,  affidavits  presenting 
evidence  of  a  cumulative  character  may,  and 
often  do,  cause  a  trial  Judge  to  grant  a 
motion  for  a  new  trial,  but  whether  such 
motion  receives  favorable  or  adverse  rul- 
ing, the  whole  matter  is  addressed  to  the 
Judge,  whose  discretion  will  not  be  Inter- 
fered with  on  appeal  except  In  eases  of 
manifest  abuse. — People  v.  Selby  Smelting 
&  Lead  Co.,  163  Cal.  84,  124  Pac.  692,  118S. 
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118.  Where  the  newly  diacovered  evi- 
dence offered  In  a  motion  for  a  new  trial 
Is  merely  cumulative,  and  not  sufficient  In 
Itself,  even  If  uncontradicted,  to  Justify  an 
acquittal  of  the  defendant  in  the  face  of 
the  other  evidence  offered,  the  motion  for 
new  trial  should  be  denied. — People  v. 
Maruyama.  19  Cal.  App.  290,  125  Pac.  924. 

179.  While  It  la  true  generally  that 
newly  discovered  evidence  which  is  merely 
cumulative  in  effect  will  not  suffice  to  sup- 
port a  motion  for  a  new  trial,  nevertheless 
If  such  evidence,  notwithstanding  its  cumu- 
lative character,  possesses  sufflclent  proba- 
tive force  to  render  probable  a  different 
result  upon  a  retrial  of  the  cose.  It  will 
then  warrant  and  require  an  order  ffrant- 
ing  a  new  trial. — Melnberg  v.  Jordan.  St 
Cal.  App.  760,  157  Pac.  1005. 

180.  The  fact  that  newly  discovered  evi- 
dence is  merely  cumulative  does  not  pre- 
clude the  prantin?  of  a  new  trial  thereon. 
The  question  before  the  trial  court,  even 
where  the  newly  discovered  evidence  is 
simply  cumulative,  la  whether,  if  such  evi- 
dence had  been  presented  on  the  trial  of 
the  cause.  It  would  probably  have  produced 
«  different  result.  The  determination  of 
that  question  Is  addressed  wholly  to  the 
discretion  of  the  trial  court,  and  as  a  gren- 
eral  proposition,  whether  its  rulfny  Is  fa- 
vorable or  unfavorable,  that  discretion  will 
not  be  reviewed  except  for  manifest  abuse. 
— Cabin  V.  Stone  Co.,  167  Cal.  126,  138  Pac. 
712. 

181.  Same — Such  as  renders  dlffereat  re- 
■nlt  ecr«ala  or  probable  Justifies  srantlnr 
new  trial. — Oberlander  v.  Fixeo  &  Co..  129 
Cal.  C»0,  Ml,  e2  Pac.  264.  See  Levltaky  v. 
Johnson,  SB  Cal.  41;  Von  Olahn  v.  Brennan, 
81  Cal.  2S1,  2«4,  22  Pac.  69C. 

tSS.  Denial  of  new  tHal— Not  abuse  of 
diaentlen*  wkn.— Where  the  alleged  newly- 
discovered  evidence.  If  presented,  would  be 
in  contravention  of  the  provisions  of  subdi- 
vision 4  of  section  1881,  post,  the  refusal 
of  the  motion  will  not  be  disturbed  on  ap- 
peal.— Estate  of  Dolbeer,  15S  Cal.  663,  96 
Pac.  266. 

188.  Where  the  witness  who  was  an  offi- 
cer of  appellant,  was  present  during  most 
of  the  trial,  it  is  fair  to  assume  that  he 
had  full  knowledge  of  the  importance  of 
his  testimony  and  his  relations  with  appel- 
lant were  such  as  to -require  him  to  act 
promptly,  if  he  desired  to  contradict  plain- 
tiff's statement.  It  was,  therefore,  not  error 
to  refuse  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence. — Hawley  v, 
Los  Angeles  Creamery  Co.,  16  Cal.  App,  54, 
11«  Pac.  84. 


18E.  Zt  Is  not  an  abuse  of  discretion  to 
refuse  to  srant  the  defendant's  motion  for 
a  new  trial  on  the  ground  of  aewly  dis- 
covered evidence  constating  of  a  statement 
made  by  the  prosecutrix  to  the  dlstriot  at- 
torney about  a  month  before  the  case  was 
tried,  where  it  appears  that  such  statement 
came  Into  the  bands  of  the  defendant's 
counsel  after  the  prosecution  had  rested  its 
case  and  before  the  close  of  the  evidence. 
—People  T.  KUfoll,  27  Cal.  App.  29,  14S 
Pac  812. 

188.  Different  rcsnlt  yrobablc — In  gen- 

cmL — Provision  that  newly  discovered  evi- 
dence should  be  of  character  materially  af- 
fecting substantial  rights  of  party,  seems 
to  Imply  that  newly  discovered  evidence 
should  be  of  such  character  as  to  render 
different  result  probable  on  new  trial,  and 
such  la  established  rule  of  courL—Ober- 
lander  v.  Flxen,  129  Cat  690,  691,  62  Pac. 
264. 

1ST.  Same— Detcralnatlon  whether  new- 
ly dlseovcrcd  evMenec  would  probably  a(- 
leet  reanit  of  new  trial  Is  within  discretion 
of  trial  Judge,  and  will  not  be  Interfered 
with  on  appeal. — Oberlander  v.  Flxen,  129 
Cal.  690,  692,  62  Pac.  264. 

ISS.  DUereUon  mt  trial  eonrt— In  generaU 
— ^Newly  discovered  evidence  after  defeat 
Is  looked  upon  with  suspicion  and  appel- 
late court  is  always  reluctant  to  interfere 
with  ruling  of  trial  court,  and  will  not  do 
so  unless  there  has  been  clear  abuse  of 
discretion. — O'Rourke  v.  Vennekohl,  104 
Cal.  254,  256,  37  Pac.  930;  Helntz  v.  Cooper, 
104  Cal.  668,  669,  38  Pac.  611;  Tlbbet  v.  Sue, 
126  Cal.  544,  548,  68  Pac.  160.  See  Harral- 
son  V.  Barrett,  99  Cal.  607,  34  Pac.  342. 

189.  The  trial  court  may  in  Its  sound 
discretion  refuse  a  new  trial  upon  the 
ground  of  newly  discovered  evidence,  where 
the  same  is  merey  cumulative,  or  where  It 
tends  merely  to  Impair  the  credibility  of . 
the  evidence  of  the  prevailing  party. — Be- ' 
tate  of  Walden,  Morlo  V.  I«.tlmer,  188  Cal. 
446,  187  Pac.  86. 


184.  The  refusal  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  evidence  Is 
not  erroneous,  where  It  Is  not  sufhciently 
shown  that  the  testimony  could  not  have 
with  reasonable  diligence  been  procured 
at  the  trial,  and  that  It  was  in  its  nature 
cumulative. — People  v.  Davis.  28  Cal.  App. 
84T,  147  Pac.  1186. 


190.  While  It  la  essential  that  such  re- 
quirements shall  be  met  by  the  party  seek- 
ing a  new  trial  on  the  ground  of  newly 
discovered  evidence,  still  whether  he  has 
sufficiently  done  so  is  a  matter  committed 
for  determination  to  the  sound  discretion 
of  the  trial  court;  and  it  is  only  where 
such  a  showing  Is  entirely  lacking  that  it 
can  be  said  by  an  appellate  court,  as  a 
matter  of  law,  that  such  discretion  was 
abused  In  granting  the  motion. — Cahlll  v. 
Stone  Co.,  167  Cal.  126,  138  Pac.  712. 

191.  Where  in  a  personal  Injury  case  a 
demurrer  to  the  complaint  was  sustained, 
but  on  appeal  the  Judgment  was  reversed 
and  the  case  la  then  set  for  trial  seven 
years  after  the  accident  which  caused  the 
Injuries,  and  the  defendant  In  the  mean- 
time, on  the  assurance  of  its  attorneys  that 
the  Judgment  would  be  affirmed  by  the  ap- 
pellate court,  made  no  attempt  to  preserve 
evidence  but  destroyed  Its  recoida  shoving 
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the  names  of  Its  employees  at  the  time  and 
place  of  the  accident,  so  that  upon  the  trial 
It  was  able  to  ascertain  only  two  of  such 
employees,  but  later  It  learns  of  other  em- 
ployees who  can  grive  material  testimony, 
the  trial  court  is  justlfled  In  vranting:  a 
n^w  trial. — Cahlll  v.  Stone  Co.,  167  Cal. 
126,  138  Pac.  712. 

192.  It  Is  not  an  abuse  of  discretion  to 
deny  a  motion  for  a  new  trial,  made  upon 
the  ground  of  newly  discovered  evidence  in 
a  proceeding  to  admit  to  probate  a  de- 
Btroyed  will,  where  the  new  evidence  con- 
sists of  the  testimony  of  a  niece  of  the 
deceased  who  deposes  that  the  deceased 
exhibited  the  Instrument  to  her  shortly  be- 
fore his  death  and  that  she  read  It,  and  In 
rebuttal  thereto  It  Is  shown  that  the  wit- 
ness'wrote  a  letter  to  the  petitioner  for 
the  proltate  of  the  will  shortly  after  the 
death  "of  the  alleged  testator  inquiring  if 
he  "had  found  anything"  as  to  the  matters 
of  the  deceased,  but  making  no  reference 
as  to  having  seen  or  read  a  will.— Estate  of 
Emerson,  170  Cal.  81,  148  Pac.  523. 

\  193.  Granting  or  refusing  of  a  new  trial 
on'  ground  of  newly  discovered  evidence  is 
so  far  within  the  discretion  of  the  trial 
rourt  that  its  determination  will  not  be 
interfered  with  unless  there  is  a  clear  abuse 
of  diacr«tlon,  and  the  determination  of  the 
effect  of  newly  discovered  evidence  which 
Is  cumulative  is  peculiarly  within  the 
province  of  the  trial  court. — Smith  v.  Hyer, 
11  CaL  App.  697,  B99.  106  Pac.  787. 

194.  A  motion  for  new  trial  on  the 
ground  of  new)y  discovered  vrldence  is  ad- 
dressed to  the  discretion  of  the  trial  court, 
and  where' abuse  of  discretion  does  not  af- 
firmatively appear  an  order  denying  the 
tnotlon  will  be  sustained. — Union  Lumber 
Co.  v.  Webster.  16  Cal.  App.  166.  113  Pac.  891. 

196.  Where  affidavits  for  a  new  trial  are 
directed  to  a  probative  fact  not  conclusive 
upon  the  merits  of  the  case,  it  Is  within 
the  discretion  of  the  trial  court  to  deter- 
mine whether  the  facts  therein  stated  are 
Fufflclent  to  warrant  the  granting  of  a  new 
trial. — Crofford  v.  Crofford,  29  Cal.  App. 
662,  157  Pac.  561. 

196.  Applications  for  a  new  trial  on  the 
ground  of  mewly  discovered  evidence  are 
addressed  to  the  discretion  of  the  court 
below,  and  the  presumption  Is  tliat  the  dis- 
cretion was  properly  exercised,  where  affi- 
davits In  the  record  are  conflicting. — Peo- 
ple V.  Kawasaki,  23  Cal.  App.  »2,  137  Pac. 
287. 

197.  It  is  not -an  abuse  of  discretion  to 
refuse  to  grant  the  defendant's  motion  for 
a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  consisting  of  a  statement 
made  by  the  prosecutrix  to  the  district  at- 
torney about  a  month  before  the  case  was 
tried,  where  It  appears  that  such  statement 
came  Into  the  hands  ■of  the  defendant's 
counsel  after  the  prosecution  had  rested  its 
case  and  ^toxA  the  .close  of  the  evidence. 


—People  T.  Kllfoll,  27  Cal.  App.  29,  148 
Pac.  812. 

108.  Same— Where  every  material  fact  la 
contradicted  by  conn ter-afll davit,  discretion 
of  court  In  refusing  new  trail  will  not  be 
Interfered  with  on  appeal.— Shafer  v.  Willis, 
124  Cal.  66.  40.  66  Pac  636.  See  Doyle  v. 
Sturla,  88  CaL  466;  Murke  v.  Gelxhaeuser, 
60  Cal.  631:  People  v.  Hasa,  93  Cal.  680,  29 
Pac.  116. 

189.    One  dlllsenee— Hut    be  ahown. — 

Diligence  is  relative  term  Incapable  of  ex- 
act definition,  and  what  should  amount  to 
due  diligence  under  one  state  of  facts 
would  fall  absolutely  short  of  it  under 
anotlier  and  different  state  of  facts,  and 
ruling  of  lower  court  as  to  whether  dili- 
gence has  been  used  In  particular  instance 
win  not  be  disturbed  where  It  has  any 
substance  whatever  on  which  to  rest. — 
Helnts  V.  Cooper,  104  Cal.  668,  669,  88  Pac. 
Bll. 

An  to  lack  of  dUlKCace  In  proenrlaB  aew 
evidence,  see  pars.  216-222,  this  note. 

200.  A  party  is  not  entitled  to  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence if  he  had  information  which  would 
have  enabled  him  to  obtain  the  evidence 
before  trial,  and  had  full  information  rela- 
tive to  the  evidence  before  the  trial  closed, 
and  yet  did  not  apply  for  a  continuance  to 
enable  him  to  obtain  the  evidence. — Cham- 
pagne V.  Hamburger,  169  Cal,  500,  147  Pac. 
964. 

201.  The  court  is  not  required  to  grant 
a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  although  of  such  a  char- 
acter as  to  raise  a  strong  presumpUon  that 
If  it  had'been  produced  at  the  trial  It  may 
have  or  probably  would  have  altered  the 
decision  unless  the  evidence  could  not  have 
been  discovered  and  produced  by  the  mov- 
ing party  at  the  trial  by  the  exercise  of 
reasonable  diligence.  Due  diligence  must 
be  shown  and  the  action  of  the  trial  court 
will  not  be  reversed  except  upon  a  clear 
showing  of  an  abuse  In  the  ruling. — Rock- 
well V.  Italian-Swiss  Colony,  10  CaL  App. 
633,  636,  103  Pac.  162. 

202.  Want  of  diligence  held  to  be  fatal 
to  the  motion. — Foley  v.  Northern  Cali- 
fornia Power  Co.,  14  Cal.  App.  409.  112  Pac 
467. 

203.  Want  of  a  showing  of  diligence  Is 
fatal  to  such  a  motion. — ^Brandt  v.  Krogh. 
14  Cal.  App.  69,  111  Pao.  276. 

204.  On  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the 
motion  should  be  denied  where  there  is  no 
showing  made  that  with  reasonable  dili- 
gence or  any  diligence  the  testimony  con- 
tained In  the  affidavit  could  not  have  been 
produced  at  the  trial. — People  v.  Maruyama. 
19  Cal.  App.  290,  126  Pac  924. 

205.  An  order'  denying  a  motion  for  a 
new  trial  on  the  ground  of  newly  discov- 
ered evidence  Is  rightfully  refused,  not- 
withstanding the  assertion  in  the  affidavit 
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of  the  «xiBtence  of  such  evidence  Is  not  con- 
tradicted, where  the  affidavit  contains  no 
showlns  of  due  dillffence. — ^Foster  v..,  Na- 
tional Ice  Cream  Co.,  29  Gal.  App,  484,  1.B6 
Pac.  9$S. 

206.  In  support  of  Its  motion  for  a  new 
trial  upon  the  ground  of  newly  discovered 
evidence,  It  is  Incumbent  upon  the  movinff 
party  to  ahow  the  diligence  employed  by  It 
in  preparing  for  the  flret  trial,  how  the 
alleged  new  evidence  was  discovered  and 
why  It  was  not  discovered  before  the  first 
trial,  and  such  other  facts  as  will  make  It 
clear  to  the  court  below  that  the  failure  to 
produce  the  alleged  newly  discovered  evi- 
dence, and  present  it  at  the  first  trial  of 
the  case,  was  not  attributable  to  the  fault 
nr  want  of  diligence  of  such  party. — Foster 
V.  National  Ice  Cream  Co.,  29  Cal.  App.  484, 
156  Pac.  985. 

WT,  Same— DetcntlBMtloB  whether  crl- 
d^nce  could  with  reaaonable  dlllffenec  have 
been  discovered  and  produced  at  trial  Is 
question  on  which  Judgment  of  trial  court 
is  conclusive  unless  its  discretion  is  abused. 
— Oberlander  v.  Flxen,  129  Cal.  690,  692,  S2 
Pac.  254. 

SOK.  Same — When  evidence  was  In  pes- 
sfxmIob  of  movlBs  party  while  cause  was 

pendlnc  and  he  did  not  see  fit  to  avail 
himself  of  it,  new  trial  on  ground  was 
properly  denied. — County  of  Sonoma  v. 
Stofen,  125  Cal.  32,  40,  67  Pac.  «81. 

209.  Where  on  motion  for  new  trial  on 
ground  of  newly  discovered  evidence  It  ap- 
peared that  defendant  must  have  known  of 
existence  of  evidence  at  time  plaintiff  tes- 
tified before  noon  of  one  day,  and  witnesses 
lived  In  city,  but  defendant  made  no  efTort 
to  procure  them  but  sent  employee  to  try  to 
find  one  of  witnesses,  and  such  employee 
found  where  such  witness  lived  and  learned 
that  he  was  absent  on  business,  and  no 
subpoenas  were  issued  or  other  attempts 
made  to  procure  their  attendance,  reasour 
able  diligence  to  procure  such  witnesses  was 
not  shown. — Weinburg  v.  Somps,  4  Cal. 
Unrep.  10,  33  Pac.  341,  342. 

210.  Where  in  action  to  recover  property 
It  appeared  that  plaintiff  knew  tfiat  prop- 
erty was  purchased  from  manager  of  com- 
pany, and  In  answer  defendants  set  up 
their  claim  to  such  property,  failure  of 
plaintiff  to  produce  such  manager's  wit- 
ness, shows  absence  of  diligence  and  his 
evidence  would  not  be  newly  discovered 
evidence,  especially  as  case  was  continued 
in  order  that  he  might  return  and  testify 
at  trial  that  no  Aubpcena  was  issued  for 
him. — Butler  v.  Estrella  R.  V.  Co.,  124  Cal. 
:;39.  243,  56  Pac.  1040. 

311.  Duty  of  party— Before  declolou  rtm- 
Jered"  Procedure. — Where  subsequent  to 
the  decision  of  the  case  and  before  any  de- 
cision l8  rendered  the  losing  party  discovers 
new  or  further  evidence  he  should  move  ta 
set  aside  the  submission  and  reopen  the 
case  for  the  hearing  of  further  testimony 
and  not  wait  until  after  decision  to  present 


the  new  evidence  on  motion  tor  a  new  trial. 
— Rockwell  V.  Itallan-SwiSB  Colony,  10  Cal. 
App.  633,  637,  103  Pac.  162. 

212.  Bvldence  desigaed  (o  contradict  wlt- 
>cm  Is  not  of  character  to  warrant  new 
trial  on  ground  of  newly '  discovered  evi- 
dence—Chalmers V.  Sheehy.  132  Cal.  459. 
462,  84  Am.  St.  Rep.  62,  64  Pac.  709;  Wood 
T.  Moulton,  146  Cal.  317.  80  Pac.  92,  94.  See 
People  V.  Anthony,  66  Cal.  397. 

As  to  newly  discovered  evidence  of  con- 
(rndlctory  atatementH  made  by  a  witness  as 
gronnd  for  a  new  trial,  see  note  Ann.  Caa. 
1912D,  856. 

213.  Newly  discovered  evidence  whose 
only  tendency  Is  to  contradict  and  Impeach 
the  testimony  of  a  witness  for  the  prosecu- 
tion neither  warrants  nor  reQuires  the 
granting  of  a  new  trlab— People  v.  Ong  Qlt, 
2S  Cal.  App.  148,  187  Pac:  288. 

214.  PoUnre  to  request  peetpaaement. 
—Where  the  moving  party  knew  how  the 
witness  would  testify,  although  his  where- 
abouts was  not  known,  and  did  not  ask 
for  a  postponement  to  enable  the  witness 
to  be  found,  a  motion  for  a  new  trial  on 
the  ground  stated  was  properly  denied. — 
Broad  v.  Mead,  159  Cal.  768.  116  Pac.  46. 

215.  A  party  ts  not  entitled  to  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence If  he  had  information  which  would 
have  enabled  him  to  obtain  the  evidence 
before  trial,  and  had  full  Information  rela- 
tive to  the  evidence  hefore  the  trial  closed, 
and  yet  did  not  apply  for  a  continuance  to 
enable  htm  to  obtain  the  evidence. — Cham- 
pagne V,  Hamburger,  169  Cal.  683,  147  Pac. 
954. 

21V,  Lack  of  diligence  In  procnring— In 
senernl. — Evidence  can  not  be  deemed  newly 
discovered  where  there  was  ample  time 
within  which  the  plaintiffs  might  have  as- 
certained all  of  the  facts  before  the  trial. 
— Gallatin  v.  Corning  Irr.  Co.,  183  Cal.  405, 
126  Pac.  864.  870. 

Aa  to  dne  dlllgenee  reqalred  to  be  ahowUf 

■ee  pars,  199-209,  this  note. 

217.  Same— HovlBK  party  mmmt  Make 
clear  case  showlms  dqe  diilBenee  on  his  part 
and  truth  and  materiality  of  evidence.^ 
Tlbbet  V.  Sue,  126  Cal.  644,  648,  68  Pac.  160. 

218.  Where  newly  discovered  evidence 
was  not  of  such  character  aa  to  pat  de- 
fendant on  Inqnlry  reasonable  diligence  Is 
shown.— rOberlander  v.  Fixen  &  Co.,  i:;9 
Cal.  690,  693.  62  Pac.  254.  See  Heintz  v. 
Cooper.  104  Cal.  669.  671.  38  Pac.  511. 

219.  Same— Where  newly  discovered  evi- 
dence was  snch  an  might  have  escaped  e.i- 
traordlhary  diligence  of  parties,  though 
known  by  opposing  parties,  or  suppressed, 
by  them,  and  was  of  such  character  aa 
would  be  likely  to  change  result,  new  trial 
should  have  been  granted. — Blewett  v.  Mil- 
ler, 131  Cal.  149.  162.  68  fac.  157. 

220.  Where  defendant  had  been  notified 
by  plaintiff's  testimony  that  new  witnesses, 
knew  of  truth  of  matters  as  to  which  plain-. 
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tiff  had  testified  and  they  would  contradict 
him  if  testimony  was  false,  fact  that  he 
did  not  know  what  witnesses  would  testify 
to  ifl  no  excuse  for  failure  to  procure  them 
during  trial. — Welnburg  v.  Somps,  4  Cal, 
Unrep.  10,  33  Pac.  341,  342. 

221.  Same— Wkcre  party  kad  knowledge 
«f  materiality  af  testimony  of  wltaesa  be- 
fore trial  and  took  steps  to  find  him  and 
procure  his  attendance,  hie  testimony  did 
not  amount  to'  newiy  discovered  eTldence, 
and  party  should  have  moved  for  contlno- 
ance,  and  falling  to  do  so,  must  be  held 
to  have  entered  upon  trial  at  his  peril. — 
Scanlan  v.  San  Francisco  &  S.  J.  R.  Co.,  128 
Cat.  586,  689,  61  Pac.  271.  See  Berry  v. 
Metsler,  7  Cal.  418. 

202.  8junc~-Wliere  plaintiff  mumt  have 
bcea  fnlly  advised  of  auiterfallty  and  bear- 
lac  af  evidence  claimed  as  newly  discov- 
ered evidence,  new  trial  waa  properly 
refused,  no  dlllgrence  having  been  shown. — 
Oalvin  T.  Palmer.  IIS  Cal.  48,  66,  46  Pac 
172. 

329.  tanA.  mt  mhamlmm  crldcaee  «a*M  not 
have  he  en  proennd* — The  refusal  to  grant 
a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  fs  not  erroneous,  where  it  is 
not  sufflciently  shown  that  the  testimony 
could  not  have  with  reasonable  diligence 
been  procured  at  the  trial,  and  that  It  was 
in  its  nature  cumulative. — People  v,  Davis, 
26  Cal.  App.  647,  147  Pac.  1185. 

2X4,    ttncattoaa  considered  on  heartnc — 
On   hearing  of   motion   for   new   trial  on 
ground  of  newly  discovered  evidence  court 
can  not  determine  Issues  of  fact  on  afit- 
I  davit  and  counter-aflldavlt,   but  issue  la 
I  merely  whether  newly  discovered  evidence 
1  Is  relevant  and  Important,  but  it  can  not 
try  issue  in  case  in  such  proceeding  (Tem- 
ple, J.,  concurring). — Shafer  v.  Willis,  124 
Cal.  36,  41,  66  Pac.  635. 

225.  Tardy  prodnctlon  of  evidence— Por- 
VettDlaesa  of  witness. — A  new  trial  Is  not 
to  be  granted  upon  the  tardy  production  of 
evidence  not  available  at  the  trial  because 
of  the  absolute  forgetfulness  of  a  witness. 
—Fresno  Estate  Co.  v.  Flske,  172  Cal.  683, 
167  Pac.  1127. 

VL     BXCBSSIVE  DAMAGES— SUBDI- 
VISION 6. 

As  to  cxcesslTe  damases  as  ground  for 
new  trial,  see  notes  38  Am.  Dec.  106;  61  Am. 
Dec.  499. 

MlacoBdaet    of    Jury    dlatlacaUhed,  see 

Part  III,  this  note. 

226.  Action  for  ncKllKeaee— Verdict  for 
plaintiff — Motion  for  new  trial. — In  an  ac- 
tion for  damages  resulting  from  negligence 
of  defendant  on  verdict  for  the  plaintiff 
the  question  of  damages  is  not  alone  the 
frround  of  motion  for  a  new  trial  undui-  ,the 
provisions  of  the  above  section  for  the 
reason  that  for  the  purposes  of  such  a  mo- 
tion the  verdict  Is  to  be  regarded  as  a 
single  and  Indivisible  entity;  the  court  has 
power  to  order  a  new  trial  on  limited  Issues 
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and  Its  discretion  to  rrant  a  new  trial 
generally  or  only  as  to  part  of  the  Issues  Is 

properly  Invoked  by  a  motion  for  a  new 
trial  of  the  entire  causes,  and  It  is  doubted 
whether  this  discretion  can  be  circumscribed 
by  the  means  of  a  motion  for  a  new  trial  on 
one  issue  alone. — Donatln  v.  Union  Hard- 
ware A  Metal  Co.,  S8  Cat  App.  12,  177  Pac 
845. 

axr,  Dlserctlon  of  eonrt. — Order  grant- 
ing new  trial  on  ground  that  excessive 
damages  were  given  under  Influence  of  pas- 
sion  and  prejudice,  will  not  be  Interfered 
with  unless  discretion  of  trial  eonrt  was 
abused. — Doolln  v.  Omnibus  C.  Co.,  126  Cal. 
141,  144.  57  Pac.  774;  Sherwood  v.  Kyle,  126 
Cal.  652,  664.  58  Pac.  270.  See  Ingraham  v. 
Weidler,  139  Cal.  588,  589,  73  Pac.  415.  See 
Davis  V.  Southern  Pac,  Co.,  98  Cal.  13,  17, 
32  Pac.  646;  Ktchas  v.  Orena,  121  Cal.  270, 
63  Pac.  798. 

228.  A  court  Is  justifled  In  overturning 
a  verdict  as  excessive  only  where  Its 
amount  Is  "obviously  so  disproportionate  to 
the  Injury  proved  as  to  Justify  the  conclu- 
sion that  the  verdict  is  not  the  result  of 
the  cool  and  dispassionate  discretion  of  the 
Jury." — Oomes  T.  Soanlan,  166  Cal.  628,  683, 
102  Pac  12. 

229.  The  Judge  who  presides  over  the 
trial  of  the  cause  and  who  has  equal  oppor- 
tunity with  the  jury  to  hear  the  testimony 
as  It  comes  directly  from  the  Hps  of  the 
witnesses  and  of  observing  the  manner  In 
which  the  latter  testified,  is  In  a  much  bet- 
ter position  than  the  appellate  court  to  say 
whether  a  verdict  was  or  could  have  been 
inspired  by  or  tainted  with  prejudice. — 
James  v.  Oakland  Traction  Co.,  10  Cal.  App. 
786,  799,  103  Pac.  1082. 

2S6.  No  reviewing  court  has  any  right 
to  Invade  the  province  of  a  Jury  In  cases 
of  damages  for  personal  Injuries  by  cutting 
down  or  diminishing  the  amount  of  dam- 
ages awarded  unless  it  clearly  and  dis- 
tinctly appears  from  the  face  of  the  record 
evidence  itself  that  the  sum  assessed  as 
compensation  for  the  Injuries  sustained  Is 
so  far  beyond  a  reasonable  and  just  ad- 
measurement of  damages  under  all  the  cir- 
cumsUnces  appearing  as  to  Impartially 
•  force  upon  the  court  the  fact  that  such 
damages  could  not  have  been  given  except 
under  the  Influence  of  passion  or  prejudice. 
— Scally  V.  w.  T.  Garratt  Co.,  11  Cal,  App. 
138,  144,  104  Pac.  325. 

231.  Excess  must  appear  as  matter  of 
law  or  the  verdict  be  such  as  to  suggest 
prejudice,  passion  or  corruption  of  the  Jury 
before  an  appellate  court  will  review  the 
amount  awarded. — Bond  v.  United  Railroads 
of  San  Francisco,  14  Cal.  693,  113  Pac.  366. 

233.  Bxceaalvc  verdict— Will  not  Justify 
■ranting  new  trial  unless  It  Is  so  excessive 

as  to  indicate  that  It  Is  result  of  passion  or 
prejudice^ — Boyce  V.  California  S.  Co.,  26 
Cal.  466,  478:  Lee  v.  Southern  Pac  R.  Co., 
101  Cal.  118,  120.  86  Pac.  672;  Redfleld  v. 
Oakland  C.  S.  R.  Co.,  110  Cal.  277,  286,  12 
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Pac.  S22;  Sherwood  v.  Kyle.  126  Xlmi.  CBS,  SS 
Pac  270. 

2SS.  Mere  fact  that  verdict  la  larger 
than  court  If  aittinsr  a*  jury  would  have 
Kl\en  l8  not  aufflclent  to  warrant  disturb- 
ing verdict. — Redfleld  v.  Oakland  C.  S.  R. 
Co.,  110  Cal.  277,  288,  42  Pac.  822.  See 
Morgan  v.  Southern  Pac.  Co..  96  Cal.  601. 
608,  30  Pac.  601;  Lee  v.  Southern  Pac. 
R.  Co.,  101  Cal.  118,  120.  26  Pac.  672. 

234.  Where  court  deemed  verdict  wholly 
]nad<'quate  in  amount,  it  was  Its  right  and 
duty  to  order  new  trial,  and  such  order  will 
not  be  disturbed  on  appeal. — Hearne  v.  Do 
Young,  1S2  Cal.  S67,  360,  04  Pac.  67S. 

235.  The  mere  fact  that  verdict  is  exces- 
sive because  of  the  inclusion  therein  of 
improper  items  does  not  «how  that  it  was 
the  result  of  paaslon  and  prejudice. — Conlln 
V.  Emanuel  X<ewla  Invest.  Co.,  SO  Cal.  App. 
3S8,  147  Pac.  472. 

23t.  The  mere  fact  that  a  verdict  Is  ex- 
ceasive  because  of  the  Inclusion  therein  of 
improper  Items  does  not  show  that  It  was 
the  result  of  passion  And  prejudice. — Con- 
lln V.  Bmanuel  Liewls  Investment  Co..  26 
Cal.  App.  S88.  147  Pac.  472. 

237.  An  order  granting  a  new  trial  upon 
"the  sole  ground  that  the  damages  awarded 
to  the  plaintiff  .  .  .  are  excessive,"  car- 
ries with  It  the  implication  that  It  was 
granted  upon  a  consideration  of  the  Insuffi- 
ciency of  the  evidence  to  warrant  and  sup- 
port the  flnding  of  the  Jury  as  to  the  amount 
of  such  damage. — Melnberg  v.  Jordan,  29 
Cal.  App.  700,  157  Pac.  1005. 

SS8.  Ssnic— Illaatratlona. — Five  hundred 
dollar  verdict  Cor  damages  for  wrongful 
taking  under  attachment  of  property  valued 
at  Ave  hundred  and  eighty  dollars  was  not 
set  aside. — Ingraham  v,  Weidler,  139  Cat 
S88.  689,  73  Pac.  416. 

239.  Two  thousand  dollar  verdict  in  ac- 
tion tor  false  imprisonment,  the  extent  of 
the  allowance  must  In  a  large  measure  be 
left  to  the  sound  discretion  of  the  Jury,  and 
where  the  Invasion  ot  the  right  of  personal 
liberty  Is  accompanied  hy  eircumstances 
causing  humiliation,  shame  and  public  dis- 
grace. It  can  not  be  said  that  the  verdict 
is  so  great  as  to  show  it  to  have  been  ren- 
dered "under  the  Influence  of  passion  or 
prejudice." — Qomes  T.  Soanlan,  166  Cal.  628, 
533,  102  Pac.  12. 

240.  Three  thousand  Ave  hundred  dollars 
damages  for  overflowing  land  held  not  ex- 
cessive under  the  evidence  In  the  case. — 
Sacchl  V.  Bayslde  Lumber  Co.,  13  Cal.  App. 
72.  87,  108  Pac.  885. 

241.  Pour  thousand  dollar-verdict  In  an 
action  by  a  youth  of  nineteen  for  Injuries 
of  a  permanent  character  to  his  knees  held 
not  excessive  under  the  circumstances. — 
Kimball  V.  Northern  Electric  Co.,  169  Cal. 
232,  113  Pac.  166. 


242.  Seven  thousand  five  hundred  dollars 
can  not  be  said  as  a  matter  of  law  to  be  ex-  . 
cessive  damages  for  permanent  injury  to 
the  hand  and  arm  of  a  boy  twelve  years  old 
sustained  from  dangerous  machinery  in  the 
premises  of  his  employer. — Scally  v.  W.  T. 
Oarratt  Co.,  11  Cal.  App.  138,  144.  104  Pac- 
826. 

248.  Bight  thousand  dollar  verdict  for 
injuries  resulting  In  death  set  aside. — ^Har- 
rison V,  Sutter  St.  R.  Ca,  116  Cal.  160,  1<2, 
47  Pac.  1019. 

244.  Fourteen  thousand  dollar  verdict  for 
death  of  wife  and  mother  in  action  prose- 
cuted by  her  husband  and  minor  children 
was  not  set  aside. — Redfleld  v.  Oakland  C. 
8.  R.  Co.,  110  Cal.  277,  286.  42  Pac.  822. 

244a.  Fifteen  thousand  dollar  verdict  for 
permanent  Injuries  to  woman  rendering  her 
unfit  to  labor,  etc.,  sustained. — Morgan  v. 
Southern  Pac.  Co.,  96  Cal.  501,  509,  30  Pac. 
001. 

245.  Fifteen  thousand  dollars  held  not 
to  be  excessive  In  action  for  damages  by 
girl  of  flfteen  against  railroad  company 
where  she  was  permanently  disfigured  and 
crippled. — James  v.  Oakland  Traction  Co^ 
10  CaL  App.  786,  799.  108  Pac.  1082. 

246.  Sixteen  .  thousand  Ave  hundred 
dollar  verdict  for  Injuries  to  laborer  result- 
ing in  paralysis  of  side  and  arm  was  not 
set  aside. — Boyce  v.  California  S.  Co.,  25 
Cal.  460,  473. 

247.  Twenty  thousand  dollar  verdict  for 
concussion  of  spine  and  other  injuries  ren- 
dering plaintiff,  a  woman,  a  physical  wreck, 
reduced  to  five  thousand  dollars. — Doolin 
v.  Omnibus  C.  Co.,  126  Cal.  141,  144,  57  Pac. 
774. 

248.  Twenty-five  thousand  dollar  verdict 
for  cutting  oft  plalntlfTs  legs  was  sst  aside. 
— ^Lee  V.  Southern  Pac  R.  Co.,  101  Cal.  118, 
120,  35  Pac.  672. 

24t.  BxeesalveBCMt  ot  verUet— To  l>e  de- 
tembicd  Mlelr.fMM  eomaMwatln  of  evl- 
denee  in  eaasc*  and  whether  It  will  fairly 
sustain  conclusion  of  Jury,  question  which 
can  not  be  aided  by  showing  of  extrinsic 
facts  by  affidavit  or  otherwise. — Harrison  v. 
Sutter  St.  R.  Co.,  110  Cal.  166,  162,  47  Pac. 
1019;  Doolin  v.  Omnibus  C.  Co.,  126  Cal.  141, 
144,  57  Pac.  774. 

aao.  Same  —  Waiver  —  BSeet  of. — Where 
pending  a  motion  for  a  new  trial,  the  suc- 
cessful party  files  a  waiver  of  an  excessive 
amount  Included  in  the  Judgment  In  his 
favor,  the  court  may,  by  an  order  uncondi- 
tional In  form,  recite  such  Waiver,  and  deny 
the  motion. — Bentley  v.  Hurlburt.  153  Cal. 
803,  96  Pac.  890. 

VII.    INSUFFICIENCY  OF  EVIDENCE. 
—  SUBDIVISION  6. 

S51,  ConstmctloB  of  ■ectlon— Not  ancon^ 
atltnttonal  as  in  violation  of  article  T,  sec- 
tion 7  of  state  constitution  declaring  that 
right  of  trial  of  Jury  shall  be  secured  to  all. 
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— Invraham  v.  Weldl«r,  1S9  Cat.  Mi,  589, 
78  Pac.  41B. 

.  Aa  to  aettlnc  aaMe  Terdlct  mm  amaat  evl- 
<fBce,  see.  notea  30  Am.  Dec.  620;  76  Am. 
,Dec.  65. 

252.  Dcdaloa  mKBtnmt  vrrlsht  of  crldcace 
-^BKakM  It  -dntjr  of  triai  eonrt  to  grant  new 
trial.  It -can  not  rest  on  conflict  ot  evi- 
dence but  tnuat  welffh  and  conaider  evi- 
dence for  both  parties  and  determine  for 
itself  Just  conclusion  to  be  drawn  from  it. — 
Hawking  V.  Abbott,  iO  Cal.  639;  Mason  v. 
Austin,  46  Cal.  38B,  387;  Irving  v.  Cunning- 
ham, 68  Cal.  306.  309;  Bjorraan  v.  Fort  Bragg 
Co..  92  Cal.  500,  28  Pac.  591;  Domlco  v.  Cas- 
assa,  101  Cal.  411,  36  Pac.  1024;  Jones  v. 
Sanders,  103  Cal.  678,  679,  37  Pac.  649;  Bates 
V.  Howard,  ilOfi  Cal.  173,  178,  SS  Pac.  71S; 
Warner  v.  Thomas  P.  D.  &  C.  W..  105  Cal. 
409.  411,  38  Pac.  960:  In  matter  of  Martin, 
113  Cal.  479,  481,  46  Pac.  SIS.  814;  Etchas  v. 
Orena,  121  Cal.  270,  272,  63  Pac.  798;  Franz 
V.  Mendonca.  181  Cal,  205.  209,  63  Pac.  361; 
Newman  v.  Overland  Pac.  R.  Co.,  132  Cal. 
73.  74.  64  Pac.  110;  Lyon  v.  Aronson,  140  Cal. 
365,  367.  73  Pac.  1063;  Green  v.  Soule.  145 
Cal.  96.  102.  78  Pac.  S37;  Welsser  v.  South- 
ern Pac.  Co.,  148  Cal.  426,  83  Pac.  439;  ftup- 
pel  v.  United  Railroads,  1  Cal.  App.  666,  82 
Pac.  1078. 

253.  Where,  though  evidence  tending  to 
prove  circumstances  relied  on  by  plaintiff  to 
sustain  his  right  to  recover  was  uncontra- 
dicted, ultimate  facta  to  be  deduced  there- 
from depended  largely  and  esaeotlally  upon 
inferences  not  tn  themselves  obvious  or 
certain,  and  order  granting  new  trial  will 
not  be  disturbed. — Cauhape  v.  Security  Sav. 
Bank,  118  Cal.  82.  50  Pac.  810. 

264.  DIaeretloa  of  eovrt — Im  dcflrlagi  or 
irrantlng  aew  trial  will  not  be  interfered 
with  In  absence  of  an  abuse  of  discretion. — 
Pico  V.  Cohn.  67  Cal.  258.  260.  7  Pac.  680; 
Warner  v.  Thomas  P.  D.  &  C.  W.,  105  Cal. 
409,  411,  36  Pac.  960:  In  matter  of  Martin. 
118  Cal.  479,  481,  45  Pac.  813.  814;  Anglo- 
Nevada  A.  Corp.  T.  Ross,  123  Cal.  520,  621, 
56  Pac.  836;  Cutten  v.  Pearsall,  146  Cat,  690. 
81  Pac.  25;  Weiaser  v.  Southern  Pac.  Co., 
1*8  Cal.  426,  83  Pac.  439:  Baldwin  v.  Napa 
&  S.  W.  Co.,  1  Cal.  App.  215,  81  Pac.  1037; 
Houghton  v.  Market  St.  R.  Co.,  1  Cal.  App. 
676,  82  Pac.  972. 

255.  Where  evidence  Is  conflicting  action 
of  court  In  granting  a  new  trial  will  not  be 
reviewed  on  appeal.  It  being  in  discretion 
of  trial  court, — Domico  v.  Casasaa,  101  Cal. 
■■■11.  413,  35  Pac.  1024:  Lyon  v.  Aronaon.  140 
Cal.  365,  367.  73  Pac.  1063;  Houghton  v. 
Market  St.  R.  Co.,  1  Cal.  App.  676.  82  Pac. 
972:  Martin  v.  Harkarlan  ft  Co.,  1  Cal.  App. 
687,  82  Pac.  ie72;  Prutlg  V.  Trafton,  2  Cal. 
App.  47.  83  Pac,  70<: 

266.  Where  Verdict  is  unsupported  by 
evidence  and  contrary  to  law  an  order  deny- 
ing new  trial  will  be  reversed. — Koebig  v. 
Southern  Pac.  Co,,  108  Cal.  236,  240,  41  Pac 
469. 


257.  Where  finding  waa  not  auppoFted  by 
any  evidence  but  waa  In  direct  conflict  with 
evidence  and  admission  of  defendant  aa 
shown  by  record,  It  Was  proper  for  court  on 
discovering  error  to  call  upon  defendant  to 
consent  to  its  correction  with  alternative  of 
granting  new  trial  upon  refusal,  and  hence 
order  granting  such  on  refusal  will  be 
afflrraed,— Eaton  v.  Jones,  107  Cal.  487,  491. 
40  Pac.  798. 

258.  Under  the  provisions  of  the  above 
section  the  trial  court  has  the  power  to  set 
aside  a  verdict  and  grant  a  new  trial.  In 
whole  or  In  part.  In  every  case  where  In  its 
judgment  the  evidence  is  sufllclent,  and  the 
action  of  the  trial  court  In  ao  doing  will 
not  be  reviewed  upon  appeal,  except  In 
those  cases  in  which  a  clear  abuse  of  dis- 
cretion is  shown. — De  Vail  T.  Perrln,  84 
Cal.  App.  676,  168  Pac  684. 

3SS.    Dlarevard  mt  erroMeoiui  InatroetloH. 

— A  new  trial  should  not  be  granted  simply 
because  of  the  disregard  by  the  Jury  of  an 
erroneous  Instruction. — Western  Pac.  Land 
Co.  V.  Wilson,  19  Cal.  App.  S88,  126  Pac. 

1076. 

260.  Where  instructions  are  contradic- 
tory, but  the  verdict  as  rendered  was  au- 
thorized by  one  of  them,  a  new  trial  will  be 
denied  where  based  simply  on  the  ground 
that  the  jury  disregarded  another  Instruc- 
tion.— Western  Pac.  Land  Co.  v.  Wilson,  19 
Cal.  App.  338,  125  Pac.  1076. 

Ml.  Daty  and  right  of  court  to  erant 
■ew  trial,  wbcn. — In  the  determination  of  a 
motion  for  a  new  trial,  the  verdict  should 
be  aet  aalde  if,  in  the  opinion  of  the  trial 
court.  It  la  not  aupported  by  sufllclent  evi- 
dence; and  this  Is  equally  true  whether 
there  be  an  absence  of  evidence  or  that  the 
evidence  received,  in  the  Individual  Judg- 
ment of  the  trial  Judge,  Is  lacking  in  proba- 
tive force  to  establish  the  proposition  of 
fact  to  which  It  Is  addressed.  This  is  the 
meaning  of  the  terms  "Insufflciency  of  evi- 
dence" (under  above  section  subd.  6)  and 
".  .  .  .  contrary  to  .  .  .  evidence" 
(under  Pen.  Code,  1 1181,  subd.  6). — Estate 
of  Balnbrldge,  169  Cal.  166,  146  Pac.  427. 

262.  A  court  Is  under  compulsion  to  order 
a  new  trial  and  may  do  this  of  Its  own  mo- 
tion when  the  evidence  la  wholly  insufllclent 
to  sustain  the  verdict. — Estate  of  Caspar, 
172  Cal.  147,  155  Pac.  631. 

263.  The  court  may  grant  a  new  trial 
even  when  there  is  substantial  evidence  to 
sustain  the  verdict  if  it  believes  that  the 
evidence  preponderates  against  the  ver- 
dict.— Estate  of  Caspar,  172  Cal.  147.  166 
Pac.  631. 

264.  If  the  trial  court  Is  not  satisfied 
that  the  verdict  la  sustained  by  the  evi- 
dence. It  is  hia  duty  to  set  It  aside,  even 
though  there  be  a  conflict  In  the  testimony. 
— Witter  V,  Andrews,  14  Cal.  App.  895,  112 
Pae.  811. 

866.  The  trial  court,  having  heard  the 
"vldence.  and  having  had  ample  opportunity 
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to  observe  the  demeanor,  manner  and  <»-edl- 
billty  of  the  witnesses,  may,  If  disaatlaned 
with  the  verdict,  and  of  opinion  that  It  Is 
cleatly  against  the  weight  of  the  evidence, 
net  it  aside  and  grant  a  new  trial  even 
though  there  is  a  substantial  conflict. — 
Walker  v.  Beaumont  LAnd  etc.  Co.,  15  Cal. 
App.  727,  115  Pac.  7<6. 

266.  Where,  in  the  opinion  of  the  court, 
the  verdict  ts  contrary  to  the  weight  of  the 
evidence,  It  was  the  right  and  the  duty  of 
the  trial  court  to  sat  it  aside,  notwith- 
standing a  substantial  conflict  in  the  evi- 
dence.— McCarthy  v,  Morris.  17  Cal.  App. 
725.  121  Pac.  69$. 

267.  Where  the  court  is  of  the  opinion 
that  the  weight  of  preponderance  of  the 
evidence  Is  opposed  to  the  finding,  it  Is  its 
duty  to  grant  a  motion  for  a  new  trial.-— 
Conwel]  V.  Varaln,  20  Cal.  App.  621;  fol- 
lowing doctrine  in  BJorman  v.  Fort  Bragg 
Redwood  Co.,  S2  C&l.  600,  20  Pac.  591;  Bled- 
soe V.  Decrow.  ISI  Cal.  31S,  64  Pac.  397; 
Clark  V.  Rauer,  2  Cal.  App.  259,  83  Pac.  291; 
Central  Trust  Co.  v.  Stoddard,  4  Cal.  App. 
648,  88  Pac.  806;  Thompson  v.  Wheeler,  5 
Cal.  App.  196.  89  Pac.  1065;  Hughes  Bros.  v. 
Rawhide  Min.  Co.,  16  Cal.  App.  297,  116  Pac. 
969. 

268.  In  an  action  for  damages  for  per- 
sonal Injuries  a  trial  court,  if  of  the  opinion 
that  under  the  evidence  the  amount  awarded 
by  the  jury  Is  not  legally  adequate  or  com- 
mensurate with  the  extent  of  the  injuries 
received,  may  grant  a  new  trial  on  the  mo- 
tion of  the  plaintiff  on  the  ground  that  the 
evidence  does  not  Justify  the  verdlot. — Tay- 
lor V.  Northern  Blec.  R.  Co.,  26  Cal.  App. 
76S.  148  Pac.  543. 

2M.  In  an  action  for  damages  for  per- 
sonal Injuries  a  trial  court.  If  of  the  opin- 
ion that  under  the  evidence  the  amount 
awarded  by  the  Jury  is  not  legally  ade- 
quate or  commensurate  with  the  extent  of 
the  Injuries  received,  may  grant  a  new  trial 
on  the  motion  of  the  plaintiff  on  the  ground 
that  the  evidence  does  not  Justify  the  ver- 
dict.— Taylor  v.  Northern  Elee.  K.  Co.,  26 
Cal.  App.  766,  148  Pac.  643. 

270.  The  Judge  should,  in  order  to  war- 
rant an  order  for  a. new  trial,  believe  that 
the  verdict  is  not  sustained  by  the  evidence, 
and  that  It  allowed  to  stand  it  will  result 
In  unjust  punishment  being  inflicted,  and 
so  believing.  It  becomes  his  duty  to  order 
a  new  trial,  and  such  an  order  will  not  be 
disturbed  unless  an  abuse  of  discretion  is 
made  manifest. — People  v.  Hallicoat,  27  Cal. 
App.  365.  149  Pac.  1000. 

271.  Upon  a  motion  for  a  new  trial  In  an 
action  for  damages  for  personal  injuries, 
the  probative  force  and  effect  of  the  evi- 
dence as  to  the  nature  and  extent  of  the 
injuries  and  the  damages  resulting  there- 
from are  for  the  determination  of  the  trial 
court,  notwithstanding  there  Is  no  conflict 
In  the  evidence  on  the  subject. — ^Melnberg 
V.  Jordan,  29  CaL  App.  760,  157  Pac.  1006. 


272.  The  trial  court  Is  not  only  author- 
ised but  In  duty  bound;  on  motions  for  a 
new  trial,  to  scrutinise  tlie.  evidence  care- 
fully, in  cases  where  claimed  to  'be  Insufll- 
clent,  and  to  gratit  new  trials  whenever.  In 
Its  opinion,  the  evidence  on  "which  the  deci- 
sion or  verdict  was  baa^d  is  insufflclent  to 
Justify  the  conclusion.-^— Estate  ;of  ■  BalA- 
bridge.  6  Cof.  Prob.  Dec.'Jt08. 

ars.  Elxeeaiitve  damages  —  When  dlstla- 
gnUhed. — That  evidence  Is  inaufUcleni  to 
Justify  verdict  or  other'  decision  Is  ground 
distinct  from  that  of  damages  appearing  to 
have  been  given  under  influence  of  passion 
or  prejudice,  and  cout-t  may  grant  new 
trial  where  in  Its  Jadgm'^ht  evidence -is  In- 
Bufllclent  to  Justify  v«rdl^t  without  regard 
to  whether  verdict  was  f  etniH  of  t>asBi6n  or 
prejudice.— Swett  v;  Oi'ay'.'  1*1  Cal.  68,  69. 
74  Pac.  4S9.  ■  ' 

274.  Oround  of  motlot};for  new. trial  that 
excessive  damages  appear  i>o  have  been 
given  under  Influence  of  passion  or  preju- 
dice la  but  another  form  of  saying  that  evi- 
dence does  not  Justify  verdict. — Qrayblll  v. 
De  Young,  140  Cal.  323,  327,  73  Pac.  1067. 
See  Harrison  v.  Sutter  St.  R.  Co.,  116  Cal. 
156,  162,  47  Pac.  1019;  Doolln  v.  Omnibus  d. 
Co.,  125  Cal.  141,  144,  57  Pac.  774. 

275.  Findings  set  aMde.^Where  iuHg- 
ment  is  reversed  upon  the  ground  of  the 
Insufficiency  of  the  evidence  to  justify,  the 
decision,  the  flndings  are  set  aside  and  It 
follows  that  there  are  no  flndings  tp  sup- 
port any  Judgment  purported  to  be  entered 
thereon. — Riley  v.  Loma  Vista  Ranch  Co., 
5  Cal.  App.  25,  28,  89  Pac.  849. 

370.  Same — The  ••decision*'  of  the  eonrl 
is  found  in  Its  flndings  and  not  in  the  giv- 
ing of  the  Judgment.  The  ground  of  motion 
for  a  new  trial  based  upon  the  insufficiency 
of  the  evidence  relates  to  the  Insufllclency 
of  the  evidence  to  Justify  the  inferences  of 
fact  included  in  the  verdict  of  the  jury  or 
"other  decisions,"  1.  e.,  .flndtng  of  fact  by 
the  court,  and  a  sufficiency  or  Insufficiency 
of  the  evidence  to  support  the  Judgment 
can  not  be  considered. — Elizalde  v.  Murphy. 
11  Cal.  App.  32,  41,  103  Pac.  904. 

377.  Insaneleaey  of  evidence  to  Jnstjfy 
Jodgment  Is  not  statutory  cause  on  which 
to  base  motion  for  new  trial;  motion  muqt 
be  directed  at  decision.— Martin  v.  Matfleld, 
49  Cal.  42,  44;  Sawyer  v.  Sargent,  65  Cal. 
259,  260,  3  Pac.  872;  Boston.  T.  Co.  v.  Mcr 
Kenzle,  67  Cal.  485,  486,  8  Pac  22. 

2ff8.  Jsrlsdletloa  to  crant  new  trials 
NotwltkstaBdlng  eoBflle4  in  cvldcace  where 
it  is  fully  convinced  that  verdict  was  wrong 
is  not  destroyed  by  fact  that  Jury  was  al- 
lowed to  visit  premises  In  which  accident 
occurred. — McQueen  v.  Mechanics'  Institute, 
107  Cal.  163.  165.  40  Pac.  ,114. 

are.  Proceedings  after  vevenuriv — Where 
upon  going  down  of  remittitur  upon  re- 
versal of  Judgment  for  Insufficiency  of  the 
evidence  to  Justify  the  decision,  the-  trial 
r-ourt  entered  Judgment  without  a  new  trial 
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or  maklnff  any  new  flndlngB,  merely  redt- 
1ns  the  original  flndinsi,  the  appeal  re- 
verBal  of  the  Judffrnent,  etc.,  and  that  all 
iBsuea  were  determined  by  the  former  find- 
ings, such  Judgment  is  erroneous  and  must 
be  reversed,  for  the  findings  were  set  aside 
and  rendered  as  no  Bndlnga  in  the  case  by 
the  reversal  of  the  Judgmant.— Rlloy  v. 
Loma  Vista  Ranch  Co.,  B  Cat.  App.  26,  S7, 
88  Pac.  S49. 

xm.  SpoeUlMttoH  wdersramtlBs  sew 
trtal. — An  order  of  Uie  court  granting  a  new 
trial,  specifying  that  such  new  trial  was 
granted  on  "all  of  the  grounds  set  forth  in 
the  notice,"  Is  based  upon  the  ground  of  ln> 
sufBclent  evidence,  where  there  was  one 
of  the  grounds  specified  In  the  notice  and 
Is  Bafndent,  notwithstanding  the  provisions 
of  the  above  section  as  amended  by  the 
legislature  of  1919,  requiring  that  an  order 
granted  upon  the  ground  of  Insuflictency  of 
evidence  ehall  eo  apecify.— Uarr  v.  Whistler, 
—  CaL  App,  — ,  lit  Pae.  600. 

aSl.  SnccccdlHc  Jvige— atMMda  tm  place  of 
(oner  jaige  and  has  all  his  rights  and 
powers  for  granting  motion  for  new  trial 
on  ground  of  insuAclency  of  evidence  and 
newly  discovered  evidence,  and  his  dis- 
cretion will  not  be  Interfered  with  except 
when  abused. — Hausman  v.  Sutter  St.  R.  Co., 
1S9  Cal.  174.  176,  71  Pac.  906. 

382,  Saase— Daty  »t  Jvdge  to  graat  mn* 
tion  for  new  trial  when  evidence  is  Insufll- 
cient  to  support  decision,  is  same  whether 
he  tried  case  originally  or  not, — Jonos  v, 
Sanders,  lOS  Ca).  678,  679,  87  Pac.  649;  Gar- 
ton  T.  Stem,  111  Cal,  847,  849,  63  Pac.  904, 

VIII.  ERRORS  OF  LAW — SUBDIVISION  7. 

Aa  to  Mw  trial  for  laatnietlowi, 
see  note  89  Am.  Dec,  189. 

98S.  Aateateeat  of  Jadgnieat  of  dlanle- 
«a1— By  coaaeat,  so  as  to  show  that  such 
dismissal  was  without  prejudice,  improperly 
sought  by  motion  to  amend  after  the  lapRe 
of  six  months."  Motion  for  new  trial  proper 
procedure.- — Forrester  t,  Lawler,  14  Cal. 
App.  174,  111  Pac.  184. 

See,  ante,  i  666  and  note. 

284.  bleniiMal  of  action  by  eoaeeat— Kr- 
rar  of  law  at  trial— Ameadaicat  of  Jadg- 
■teat. — An  error  in  the  Judgment  upon 
order  of  dismissal,  in  the  omission  of  a  re- 
cital that  such  dismissal  was  without  preju- 
dice. Is  an  error  in  law  occurring  at  the 
trial  which  can  not  be  corrected  by  motion 
to  amend  after  the  lapse  of  six  months,  un* 
less  shown  to  be  a  mere  clerical  misprision. 
The  proper  procedure  was  by  motion  for 
new  trial  (dictum). — Forrester  v.  Lawler,  14 
Cal.  App.  178,  111  Pac.  284.  citing  Bgan  v. 
Egan.  90  Cal.  16,  87  Pac.  28. 

S86.  9aM«-— Bdltorlal  aote. — It  Is  not 
clear  tliat  the  court  Intended  to  say  that 
a  motion  for  a  new  trial  was  the  proper  pro- 
cedure in  the  case  at  bar.— In  the  case  cited 
(Egan  v.  Egan,  90  Cal.  16,  27  Pac.  22)  there 
was  a  trial,  and  the  decision  that  a  motion 
for  a  new   trial   was   proper    was  well 


founded.  In  the  case  at  bar  no  issue  of  fact 
raised  by  the  pleadings  appears  to  have 
been  tried.  There  was  no  trial.  In  the  well 
settled  acceptation  of  that  term  as  used 
in  above  section  667.  (See  ||  1  and  100, 
Hayne  on  New  Trial — Rev.  Ed.)  Hence, 
there  coiitd  be  no  "error  in  law  occur- 
ring at  the  trial."  No  principle  is  more 
firmly  settled  than  that  so  often  enun- 
ciated, in  so  many  different  forms,  that 
there  can  be  no  new  trial  upon  any  ground 
whatever,  trial  or  no  trial,  which  does  not 
contemplate  a  review  of  a  decision  upon  an 
Issue  of  fact  properly  raised  by  the  plead- 
ings In  the  action  (Hayne  on  New  Trial — 
Rev,  Ed.,  S  1).  It  must  therefore  be  as- 
sumed that  the  court  did  not  intend  to  ap- 
ply the  language  of  Egan  v.  Egan,  90  Cal. 
16,  27  Pac.  82,  where  there  was  a  trial,  and 
an  issue  of  fact,  «nd  a  decision  thereon,  to 
the  case  at  bar,  where  there  were  neither, 
except  In  a  general  way. 

2Ml  Brror>— la  aABlaatoB  mi  tcattaoay 
offered  by  defea4aat  la  not  groond  for  new 
trial  on  his  behalf. — Laver  t.  Botallng.  116 
Cal.  618,  616,  47  Pac,  698. 

Ssr.  SaMo-^a  adiBlttlas  Immaterial  evl- 
deaee  Is  not  sufSclent  to  justify  motion  for 
new  trial, — Brownlae  t.  Reiner,  147  Cal.  641. 
82  Pac.  824. 

Aa  to  admlssloa  of  IrroloTaat  or  imma- 
terial cvldcace  as  groud  far  aew  trial,  see 
notes  66  Am.  Dec.  718;  44  Am.  Dec.  88:  41 
Am.  Dec.  747. 

288,  Same— Id  lastmettoae — Igaored  by 

Jnrr, — The  giving  of  conflicting  instructions 
is  not  ground  for  a  new  trial,  where  It  is 
plain  that  the  Jury  did  not  follow  the  erron- 
eous instruction,  but  completely  Ignored  It. 
and  gave  a  verdict  which  can  be  Justified 
only  under  the  instruction  which  states 
the  correct  rule  applicable  to  the  case. — 
Lucas  T.  Walker.  82  Cal.  App,  296,  184  Pac 
374. 

289.  Where  it  is  plain  that  the  Jury  disre- 
garded and  ignored  erroneous  Instructions 
given  at  appellant's  request,  no  Just  ground 
for  a  new  trial  exists. — Lucas  v.  Walker,  22 
Cal.  App.  296,  134  Pac.  374. 

200,  Same— 1b  raling  on  mottoa  for  bor- 
snlt  with  exception  to  denial  thereof  can 
be  set  forth  In  statement  of  bill  of  excep- 
tions as  error  at  law  occurring  at  trial  and 
tliere  excepted  to  by  defendant,  and  such 
ruling  will  be  reviewed  on  hearing  of  mo- 
tion even  though  motion  for  nonsuit  was 
based  on  fact  that  complaint  set  up  contract 
which  could  not  be  enforced,  and  hence 
whether  court  denied  or  granted  new  trial 
Its  action  was  subject  to  be  revised  on  ap- 
peal.— Alpers  v.  Hunt,  86  Cal.  78,  82,  21  Am. 
St  Rep.  17,  9  L.  R.  A.  488.  24  Pac.  846;  dis- 
tinguishing Spanaget  v.  Delllnger,  38  Cal. 
278,  283;  People  v.  Turner.  39  Cal.  870.  372; 
Mason  v.  Austin,  46  Cal.  386;  Jacks  V.  Buelli 
47  Cal.  162;  Onderdjnk  v.  San  Francisco,  76 
Cttl.  531.  J7  1'a.c.  678;  Wheeler  v.  Kassa- 
buum.  76  Cal.  90,  18  I'uc.  119,  In  which  oases 
it  wud  held  that  suiflciency  of  complaint 
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could  not  be  conildored  on  appeal  from  an 
onior  srantlny  new  trial,  dlstlnoUon  belnv 
that  br  movlnff  for  nonsuit  exception  to 
■nflleiencr  of  complaint  conld  be  reviewed 
on  motion  for  new  trial. 

3tl.  Falln*  «•  ted  apM  Inm  of  f«««— 
DeelatoB  *'asalut  law." — The  failure  of  the 
trial  court  to  make  a  flndlnff  of  fact  upon  a 
material  Issue  renders  tbe  decision  one 
against  law,  and  an  error  In  overrullns  a 
motion  for  a  new  trial,  made  on  that 
ground,  mar  he  reviewed  on  appeal  from 
the  order. — Great  Western  Gold  Co.  t.  Cham- 
bers. 163  Cal.  310.  96  Pac.  161. 

292.  The  failure  of  the  court  to  And  upon 
an  Issue  raised  by  the  pleadings  is  ground 
for  a  new  trial. — Lyden  Spohn -Patrick 
Co.,  166  Cal.  182,  100  Pac  236. 

293.  The  granting,  of  a  motion  to  strike 
out  parts  or  all  of  a  pleading  la  not  one  of 
the  grounds  for  new  trial. — Stockton  Iron 
Works  T.  Walters,  18  Cal.  App.  S73,  ST8,  ISS 
Pac.  240. 

2M.    WroHg  reaeoB  for  rtvht  dcelalOH— • 
EVeet  of. — Wrong  reason  for  right  decision 
'  does  not  entitle  a  party  to  a  new  trial. — See, 
ante,  I  63,  note  pars.  320,  326a;  also  note  4I> 
Am.  Dec.  296. 

IX.  DECISION  AGAINST  I#AW. 

295.  As  to  geaerallr* — Where  a  new  trial 
is  sought  on  the  ground  that  the  decision 
is  against  law,  and  a  new  trial  can  afford 
no  relief,  and  other  and  efEectlve  means  of 
relief  are  provided  In  sections  663  and  6S3H> 
post,  the  motion  for  a  new  trial  will  be 
overruled. — Blozham  v.  Tehama  County  Tel. 
Co.,  22  Cal.  App.  326,  1S5  Pac.  654. 

296.  Order  denying  a  new  trial,  the  ob- 
jection that  the  action  should  have  been 
brought  by  the  husband  of  the  plaintiff  can 
not  be  considered,  where  the  cause  was 
tried  ofi  the  pleadings  as  they  stood  without 
objection  to  the  evidence  in  support  thereof. 
— Bloxham  V.  Tehama  County  Tel.  Co.,  22 
Cal.  App.  226,  165  Pac.  664. 

S»7.  Cmutrned-^hTMe  <^  that  It  Is 
asalMrt  the  law"  while  not  very  clear  or 
unambiguous  expression  as  raised  In  con- 
nection with  section  666,  ante,  is  reason  for 
re-examination  of  Issue  of  fact  and  not  an 
Issue  of  law.— Kaiser  v.  Dalto,  140  Cal.  187, 
169,  73  Pac.  828,  829. 

3M.  San«-^>nr«rdle«  and  deetaloa"  are 
apposltlonal.  What  Is  predicated  of  one  Is 
also  of  other. — Simmons  v.  Hamilton,  60  Cal. 
493,  496. 

2M.  DeelaloH  acatnat  law. — A  decision  is 
not  against  law  within  the  meaning  of  this 
aactlon  when  the  only  fault  In  the  flndings 
is  that  they  do  not  support  the  legal  con- 
olualona  drawn  from  them  and  the  Judg- 
ment based  thereon. — ^Bstate  of  Keating,  162 
Cal.  406,  412,  181  Pac  1079. 

SMk  Saasc— Pnllwe  to  Sad  upon  all  ma- 
terial iasues  is  a  decision  against  law*  and 


ground  for  a  new  trial, — Cargnanl  v.  Carg- 
nanl,  18  Cal.  App.  89, 118  Pac.  808. 

MU    Deetaim  mmA  Mmttrnm*  of  oowt^The 

trial  Jndare,  at  the  conclusion'  of  all  the 
testimony,  weighs  the  evidence-  and  makes 
his  determination  of  the  facts,  and  if  he 
afterwards  concludes  that  he  has  made  an 
erroneous  decision.  It  Is  his  duty,  where 
proper  proceedings  are  had  calling  the  mat- 
ter to  his  attention,  to  grant  a  motion  for 
a  new  trial, — McCann  v.  HcCann,  20  Cal. 
App.  667,  129  Pac.  96S. 

SOa.  BrroHcoas  eoBdaalowB  ot  law,  drawn 
from  flndings  of  fact.  Is  decision  against 
law,  for  which  new  trial  should  be  granted. 
—Simmons  t.  Hamilton.  86  Cal.  492,  496. 

808.  That  conclusions  from  facts  found 
are  against  law,  that  Is,  that  Judgment  Is 
not  supported  by  flndings  of  fact,  is  not 
ground  for  granting  new  trial. — In  matter 
of  Doyle,  73  Cal.  684,  671,  16  Pac.  125;  Brison 
V.  Brison,  90  Cal.  82S,  327,  27  Pac  186; 
Pierce  v.  Willis.  103  CaL  91,  93,  36  Pac.  1080. 

804.  Sansc— Where  eoHClasloa  of  law  la 
logically  drawK  trom  facts,  decision  is  not 
contrary  to  law,  and  new  trial  can  not  be 
granted  on  this  ground. — Heath  v.  Scott, 
86  Cal.  648,  660.  4  Pac  687. 

SOB.  Kmw  of  law  coaiadtted  rcanltlas  la 
anraeowi  deeUdoa  of  fact  renders  verdict 
against  law.— Martin  v.  Matfleld,  49  CaL 
42,  44. 

SOC  FaUnre  ta  Sad  <m  material  Issue  ren- 
ders decision  one  affainst  law  and  may  he 

reviewed  on  appeal  from  an  order  granting 
or  refusing  new  trial. — Adams  v.  Helblng, 
107  Cal.  298,  SOI,  40  Pac.  422.  See  Knight  v. 
Roche.  66  Cal.  16;  Brown  v.  Burbanlt.  59 
Cal.  535;  Soto  v.  Irvine.  60  Cal.  436;  Cum- 
mlnga  v.  Conlan,  66  Cal.  403,  6  Pac.  796.  903; 
Millard  v.  Supreme  Council  A.  L.  of  H.  3 
Cal.  Unrep.  96,  21  Pac.  828;  Spotts  v.  Hanley, 
86  Cal.  166,  24  Pac  788;  Langan  v.  Langan. 

89  Cal.  186,  26  Pac.  764;  Nuttall  v.  Lovejoy, 

90  Cal.  163.  27  Pac.  69:  Brison  v.  Brison,  90 
Cal.  323,  S28.  27  Pac.  186;  Halght  v.  Tryon. 
112  Cal.  4,  6,  44  Pac.  818;  Polk  v.  Boggs,  122 
Cal.  114,  117,  64  Pac.  636;  Kaiser  v.  Dtiito, 
HO  Cal.  167.  169.  73  Pac.  828;  Swift  V.  Occi- 
dental M.  A  P.  Co.,  141  Cal.  161,  167,  74 
Pac,  700. 

307.  In  such  case  there  has  been  mistrial, 
and  decision'  la  to  be  considered  as  decision 
against  law;  but  such  rule  only  applies 
where  Issues,  upon  which  there  Is  no  find- 
ing, are  material,  that  is,  where  finding  on 
such  issue  would  have  effect  to  countervail 
or  destroy  effect  of  other  flndings. — Brison 
V.  Brison,  90  Cal.  323,  328,  27  Pac.  186.  See 
McCourtney  v.  Fortune,  57  Cal.  617.  619. 

SOS.  Sam^— Where  eomplalnt  sets  forth 
two  or  more  grooads  for  relief,  either  of 
which  Is  sofllcient  to  support  Judgment, 
finding  on  one  of  such  Issues  Is  suSlctent, 
and  failure  to  find  on  other  does  not  con* 
atltute  mistrial  or  render  decision  against 
law.— Adams  r.  Helbing.  107  Cal.  298,  303. 
40  Pac  483. 
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'30e.  JadsmMit  HsnlBBt  law  Is  not  Rtat- 
utory  cause  for  motion  for  new  trial.  Mo- 
tion must  be  directed  at  decision. — Sawyer 
V.  Sargent.  65  Cal.  259,  260.  3  Pac.  872.  See 
Martin  V.  Matfleld,  49  Cal.  42,  44. 

310.    JndKinCB*  rrtorn  of  pvop«rt7— 

Where  no  retnrn  ts  asked  for  in  complaint 
In  replevin  as  ground  for  new  trial. — See, 
ante.  S  627,  post,  5  677  and  notes;  also  Ban- 
ning V.  Marleau,  101  Cal.  288,  239,  86  Pac. 
772. 

Sll.  ObJccttAK  that  fladtaUT  did  not  mmm- 
talm  deeUlon,  that  complaint  does  not  state 
eause  of  action,  and  that  state  law  is  un- 
constitutional can  not  be  considered  on  mo- 
tion for  new  trial  on  ground  that  decision 
Is  against  law. — Petaluma  P.  Co.  v.  Singley, 
13C  Cal.  616.  618,  69  Pac.  426. 


S13.  Stipulated  fact*  —  Declaloa  aoalant 
law. — A  motion  for  a  new  trial  is  proper 
only  where  there  has  been  a  trial  of.  an 
issue  of  fact,  and  Is  not  proper  where  the 
case  was  tried  upon  stipulated  facts.  The 
exception  to  the  decision  on  the  ground  that 
tt  Is  one  against  law,  can  not  be  availed  of 
by  motion  tor  a  new  trial,  where  the  facts 
were  stipulated,  but  only  by  an  appeal  from 
the  Judgment.— QulBt  t.  Sandman,  1&4  Cal. 
7&S,  99  Pac.  204. 

Aa  to  Bsroed  facta*  see  pars.  6-8,  this  note. 

31S.  Verdict  la  dlnsMlcaee  to  laatrae- 
tlona  of  court,  on  point  of  law,  is  verdict 
"against  law"  and  should  be  set  aside,  even 
though  Instruction  disobeyed  Is  erroneous 
In  point  of  law. — Emerson  t.  Santa  Clara 
Co.,  40  Cal.  643,  B4C. 


§  658.   ON  WHAT  PAPERS  MOVED  FOR.   "When  the  application  is  made 

for  a  cause  mentioned  in  the  first,  second,  third  and  fourth  subdivisions  of  the 

last  section,  it  must  be  made  upon  a£Bdavits;  otherwise  it  must  be  made  on  the 

minutes  of  the  court. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  314;  by  Code.CommiBBlon,  Act  March  8, 
1901,  Stat8.  and  Amdts.  1900-1,  p.  149,  held  unconstitutional,  see  his- 
tory. S6  ante:  '^rll  24,  I&IS,  Stats,  and  Amdts.  1916,  p.  201.  In 
affect  Immediately. 


AM^ICATION  FOR  NEW  TKIAL— ON 
WHAT  PAPERS  MOVED. 

1.  Editorial  note — In  entering  npon  nev 

trials. 

2.  Am  to  construction  of  section — Amend- 

ment of  1915. 

3.  Absence  of  bill  of  exceptions. 

4.  Absence  of  statement. 

4a.  Accident  or  surprise. 

5- 10.  Affidavits  to  procure — As  to  requisites 
and  sufficiency. 

11.  Same — Excessive  damages. 

12.  Same  —  Failure    to    file  eonnter-affi- 

davits — Effect  of. 

IS.  Conduct  of  judge — Whether  it  amoants 

to  an  error  of  law. 

14.  Findings  of  fact  and  conclusions  of 
law— Signing  without  reading  —  Ir- 
regularities presented  how. 

15, 16.  Misconduct  of  jury. 

17.  Motion  for  new  trial — Appeal — Effect 

on  jurisdiction  to  bear  and  deter* 
mine. 

18.  Necessary  papers. 

19.  Newly  discovered  evidence — Motion  on 

ground  of  for  new  trial. 

80.  Order  directing  conveyance  of  real 
estate — By  executor. 

21.  Becord  on  appeal— Motion  made  on  affi- 

davits. , 

22,  Befusal  to  allow  supplemental  answer. 


23.  Right  to  have  affidavit  considered. 

24.  Sufficiency  of  affidavit — Affidavit  on  in- 

formation and  belief. 

25.  Same  —  Deposition  of  deputy  sheriff 

taken  in  open  court, 

1.  Editorial  note— In  vntcrinK  npon  New 
Trials,  and  the  annotations  as  to  requisites 
and  procedure  on  application  therefor,  and 
the  requisites  and  procedure  on  appeals  from 
orders  granting  and  refusing  new  trials.  It 
Is  well  to  caution  the  patrons  of  this  work 
that  the  amendments  of  191S  and  1917  and 
1919  are  so  many  and  so  radical  tha{  much 
of  the  former  adjudications  under  the  vari- 
ous sections  has  become  academic  merely: 
yet  It  Is  not  thought  wise  to  omit  these 
former  adjudications,  for  the  reason  that 
they  may  still  have  some  value  In  certain 
respects,  and  the  profession  may  still  have 
use  for  them  for  certain  purposes  of  refer- 
ence, comparison,  and  the  life,  both  as  to 
the  amended  sections^  In  the  Article  on  New 
Trials,  and  also  tn  connection  with  sections 
951  and  952.  post,  which  now  govern  On 
appeals  from  new-trial  orders,  as  Is  pointed 
out  in  the  "editorial  note"  to  section  661, 
post. 

S.    Am  to  ennstmetlon  of  Mectlon— A  mend* 

nient  «f  1815. — The  amendment  of  19J6  re- 
quiring motions  for  new  trials  to  be  made 
only  on  amdavlts  In  certain  cases  and  the 
minutes  of  the  court  In  other  cases,  was 
not  Intended  to  affect  proceedings  for  a  new 
trial  pending  at  the  time  of  such  amend- 
ment, and  such  proceedings  must  be  deter- 
mined on  the  record  specified  in  the  notice 
of.  intention, — Sohmltt  T.  White,  172  Cal. 
554,  168  Pac.  216. 
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3.  Abaeaee  of  bill  of  exception*. — Where 
the  notice  of  Intention  to  move  for  a  new 
trial  etated  that  the  motion  will  be  made 
for  bill  of  exceptions  and  no  proper  bill 
of  exceptions  was  presented,  the  court 
below  was  not  In  position  to  review  its* 
action  as  to  alleged  errors  of  law,  or  as 
to  whether  the  verdict  was  Justified  bjr  the 
evidence,  and  the  court  on  appeal  is  in 
the  same  position. — Pereira  v.  City  Sav. 
Banlc.  138  Cal.  45,  47,  60  Fac.  B84. 

4,  Abaenea  of  atateaient  on  motion  Cor 
new  trial  renders  denial  proper,  and  this 
is  so  though  the  statement  has  been 
stricken  from  the  flies. — Sutton  Symons, 

100  Cal.  576,  36  Pac.  158;  Symona  t.  Bunnell. 

101  CaI.  323,  224,  SB  Pac.  770. 

4a.  AecMeat  or  ■■rprloc,  when  ffround  of 
motion  for  new  trial,  must  be  shown  by 
aHldavits.— Melde  v.  Reynolds,  120  Cal.  234. 
287,  58  Pae.  491. 

B.  Affldovlto  to  procwe— Ao  to  requisites 
■nd  auOlelency. — Where  misconduct  or 
irregularity  of  this  character  Is  relied  on 
as  a  K^ound  for  a  new  trial,  the  affidavits 
of  the  moving  party  must  show  atflrma- 
tively  that  both  he  and  his  counsel  were 
ignorant  of  the  facts  constitutlns  the  mis- 
conduct or  irregularity  charged  until  the 
rendition  of  the  verdict. — Sherwln  v. 
Southern  PaclUc  Co.,  168  Cal.  722,  146 
Pac  .92. 

6.  A-n  order  grantlnar  a  new  trial  on  the 
ground  that  one  of  the  jurors  gave  untrue 
answers  to  questions  asked  him  on  his 
voir  dire  as  to  whether  he  had  ever  had 
any  suits  against  the  defendant  railroad 
company.  Is  erroneous.  If  the  attdftvlts  In 
support  of  the  motion  merely  show  that  the 
attorneys  for  the  defendant  were  not 
aware  of  the  falsity  at  the  time  the  Im- 
panelment  of  the  Jury  was  completed,  but 
fail  to  show  that  they  did  not  discover 
such  facts  afterward  during  the  trial  and 
before  the  rendition  of  the  verdict. — Sher- 
wln v.  Southern  Paciflc  Co.,  168  Cal.  722, 
146  Pac.  92. 

7.  A  motion  for  a  new  trial  on  the 
ground  of  "irregularity  fn  the  proceedings 
of  the  court,"  based  upon  affidavits  charg- 
ing the  Judge  with  bias  and  prejudice,  is 
improperly  denied  There  no  counter-affl- 
davit  Is  filed  by  the  Judge.— Keating  T. 
Keating,  169  Cal.  764,  147  Pac.  974. 

8.  The  moving  party  must  state  In  his 
affidavits  facts  which  show  that  he  exer- 
cised reasonable  diligence,  from  the  begin- 
ning in  endeavoring  to  discover  the  evi- 
dence before  the  first  trial,  and  the  decision 
of  such  questions  rests  in  the  sound  discre- 
tion of  the  trial  court,  and  will  not  be 
reversed  on  appeal  unless  an  abuse  of  that 
discretion  clearly  appears. — Estate  of  Emer- 
son, 170  Cal.  81,  148  Pac.  628. 

9.  Where  one  moves  for  a  new  -trial 
upon  the  grounds  of  accident,  surprise,  and 
newly  discovered  evidence.  It  Is  Incumbent 
upon  him,  within  ten  days  after  the  date 
nf  the  service  and  filing  of  bis  notice  of 
C.  C.  P.— 104  M 


Intention,  to  serve  and  file  hia  affidavits  In 
support  of  the  proposed  motion. — Strange  v. 
Strange,  23  Cal.  App.  281,  137  Pac.  1104. 

10.  An  order  refusing  the  defendant 
sixty  days'  time  within  which  to  secure 
affidavits  in  support  of  his  motion  for  a 
new  trial  is  warranted.  In  the  absence  of 
any  showing  of  what  was  expected  to  be 
set  forth  In  the  affidavits  or  of  any  reason 
why  the  affidavits  had  not  already  been 
secured. — People  v.  Burrows,  27  Cal.  App. 
420,  150  Pac.  882. 

11.  Same— — Bxeeitslve  damaices. — In  an  ac- 
tion to  recover  damages  for  Injuries  due 
to  the  fall  of  an  elevator  in  the  building 
occupied  as  a  law  school,  brought  by  one 
of  the  professors  In  the  school,  on  motion 
for  a  new  trial  on  the  ground  of  excessive 
damages,  affidavits  to  the  effect  that  dur- 
ing the  trial  the  court  room  was  crowded 
with  law  students,  who  were  pupils  of  the 
plaintiff,  and  that  during  the  trial  there 
was  laughter  and  other  manifestations  of 
approval  or  disapproval  of  the  proceedings 
by  such  students,  were  Inadmissible,  on 
the  question  of  excessive  damages,  under 
the  provisions  of  the  above  section. — CampT 
bell  V.  Bradbury,,  fli  Cal.  864,  ITS  Pac.  686, 
applying  the  doctrine  In  Harrison  v.  Sutter 
Street  R  Co.,  116  Cal.  157,  161,  47  Pao. 
1019;  Doolln  v.  Omnibus  Cable  Co.,  125 
Cal.  141,  144,  57  Pac.  774. 

12.  Sani»~Failiire~  to  llle  eoaHter-affl- 
davltj^—B fleet  of. — A  motion  for  a  new  trial 
on  the  ground  of  "Irregularity  In  the  pro- 
ceedings of  the  court."  based  upon  affida- , 
vita  charging  the  Judge  with  bias  and 
prejudice.  Is  improperly  denied  where  no 
counter-aflldavit  Is  filed  by  the  Judge. — 
Keating  v.  Keating,  169  Cal.  754,  147  Pac. 
974. 

13.  Condaet  of  Judge  —  Whether  It 
amoBnts  to  nm  error  of  law  or  not,  may  be 
conceded  to  have  been  an  error  of  law,  and 
yet,  possessing  all  aspects  of  an  irregu- 
larity, it  was  not  amiaa  to  treat  It  as 
ground  for  new  trial  under  subdivision  1  of 
section  657,  ante,  and  present  objection  by 
affidavit.— Pratt  v.  Pratt,  141  Cah  247,  261 
74  I^c.  742. 

14.  Findlagfl  of  fact  and  eonclnslons  of 
law— Slgratas'  withoat  raadlns^lrregalarl- 
tlcK  prcaeatcd,  how. — In  a  case  in  which  It  is 
claimed  that  the  trial  Judge  left  the  mat- 
ter of  the  contents  of  the  finding  of  facts 
and  conclusion  of  law  entirely  to  the  attor- 
ney of  the  prevailing  party  and  signed  such 
findings  and  conclusions  without  reading 
such  contention  can  be  urged  only  on  mo- 
tion for  new  trial  on  this  ground  and  only 
on  affidavits  setting  forth  the  alleged  facts, 
under  the  provisions  of  the  above  section. 
— Wagner  v.  Melnser.  182  Cal.  608,  189  Pac. 
435.  approving  the  doctrine  In  Woods  v, 
Jensen,  130  Cal.  205.  62  Pac.  474,  and  lii 
Gay  v.  Torrance,  145  Cal.  144,  78  Pac.  504. 

15.  Mlacondnet  of  Jnir. — Notice  of  mo- 
tion for  new  trial  stating  that  the  motion 
would  be  made  on  statement  and  affidavits 


Digitized  by 


1  «B»  HOnCK  or  MOTION— DPOBr  WHOH  SBilTBD— OONTBNTI.       tPt.  U.  Tit.  Vni, 


was  Improper  when  motion  was  mads  upon 
Cround  of  misconduct,  statement  In  auch 
case  belnff  unauthorized. — Saltzman  v.  Sun- 
set T.  &  T.  Co.,  126  Cal.  601,  603,  58  Pac.  169. 

16.  Where  motion  for  new  trial  on 
erround  of  Irresularlty  of  proceedings  of 
Jury,  and  misconduct  of  Jury,  la  not  sup- 
ported by  any  affidavit  purporting  to  set 
forth  facta  constituting  Irregularity  or  mis- 
conduct within  meaning  of  them  words  as 
used  In  subdivisions  1  and  2  of  saotlon  667, 
ante,  motion  was  properly  denied. — Benja- 
min V.  Stewart,  61  Cal.  606.  608. 

IT.  Motion  Cor  bcw  trlal-^Ap»««l — Bffcet 
o«  f«riedletl«a  to   hear  mmt  detenalBe. — 

In  no  case  does  the  fact  that  an  appeal 
has  been  taken  from  a  Judgment  operate 
to  divest  the  trial  court  of  powers  to  enter- 
tain and  determine  a  motion  for  a  new 
trial  In  the  matter  in  which  the  Judgment 
was  given.  The  amendments  of  1915  to 
the  above  section  and  following  sections 
relating  to  motions  for  new  trial  have  in 
no  respect  changed  the  eataUlahed  lair  in 
this  regard.— Estate  of  Waters,  181  Cal. 
684,  688,  186  Pac.  »E1,  95S. 

18.    Nccessarr  papers. — If  the  grounds  of 

ttie  motion  are  such  as*  can  be  presented 
only  by  bill  of  exceptions  or  statement, 
iviid  the  bill  asked  for  can  not  be  consid- 
ered, an  order  granting  the  motion  Is 
erroneous,  and  will  be  reversed  on  appeal. 
— Points  V.  Wlekershym,  160  Cal.  242  88 
Pac.  911. 

IK  Newly  dlseovered  cvideace— Hotloa 
•m  STond  of  for  sew  trial  must  be  made 
on  affidavits. — Schroeder  v.  Mauzy,  16  Cal 
App.  461,  118  Pac.  46». 


Order  dlroetlac  eoavoywco  of  real 
estate  By  eaecator,  la  properly  brought 
up  on  appeal  by  bill  of  ezeeptlona.^ — ^Estate 
of  Corwln.  61  Cal.  160,  16S. 

21.  Rceortf  od  appeal— Motioa  made  on 
■MdaTits. — Where  a  motion  for  a  new  trial 
la  made  on  the  ground  of  newly  discovered 
evidence  the  affidavits  used  on  the  hearing 
with  a  copy  of  the  order  made  shall  con- 
stitute the  record  on  appeal  therefrom. — 
Schroeder  v.  Mausy,  16  Cal.  App.  461,  lis 
Pac.  469. 

SX  Refnsal  to  allow  sapplcmeBCal  ao- 
awer,  though  it  were  an  abuse  of  discretion, 
can  be  Incorporated  In  a  bill  of  exceptions. 
It  being  deemed  excepted  to  under  section 
647,  ante,  and  need  not  be  presented  by 
affidavit. — Seehorn  v.  Big  Ueadows  A  B.  W. 
R.  Co.,  60  Cal.  240,  262. 

28.  Right  to  have  affldavlt  eoBsldered. 
— Moving  party  is  entitled  to  have  auch 
competent  affidavits  as  are  material  to 
motion  and  are  seasonably  served  and  filed 
considered  on  hearing  of  the  motion. — Gay 
T.  Torrance,  145  Cal.  144.  H«,  78  Pac.  54l>, 

SC  SuMdeBey  of  aSilavIt  —  Aadavit 
■Mde  OB  laCorMBtloB  OBd  belief  on  motion 
for  new  trial  on  the  ground  of  Irregularity 

was  properly  stricken  from  the  flies,  there 

being  no  authority  for  such  an  affidavit.  

Qay  V.  Torrance,  146  Cal.  144,  160,  78  Pac. 
640. 

as.  SaBic — Depoaltloa  of  depoty  ■  afeerlfl 
takes  1b  opca  court  must  be  regarded  aa 

affldavlt  on  motion  for  new  trial,  where 
deputy  refused  to  make  affidavit. — Saltzman 
V.  Sunset  T.  ft  T.  Co.,  126  Cal.  601,  603,  68 
Pac.  169. 


§659.  NOTICE  OF  MOTION,  UPON  WHOM  TO  BE  SEBVSD  AND 
WHAT  TO  CONTAIN.  The  party  intending  to  move  for  a  new  trial  must, 
within  ten  days  after  receiving  notice  of  the  entry  of  the  judgment,  or  within 
ten  days  after  verdict,  if  the  trial  was  by  jury,  file  with  the  clerk  and  serve 
upon  the  adverse  party  a  notice  of  his  intention  to  move  for  a  new  trial, 
tlesignating  the  grounds  upon  which  the  motion  will  be  made  and  whether  the 
same  will  be  iflade  upon  affidavits  or  the  minutes  of  the  court  or  both.  The 
time  above  specified  shall  not  be  extended  by  order  or  stipulation. 

[Filing  Of  affidavits.]  If  the  motion  is  to  be  made  upon  affidavits,  the  mov- 
ing party  must,  within  ten  days  after  serving  the  notice,  or  such  further  time 
as  the  court  in  which  the  action  is  pending,  or  a  judge  thereof,  may  allow 
(but  not  to  exceed  twenty  days'  additional  time)  file  such  affidavits  with  the 
clerk  and  serve  a  copy  thereof  upon  the  adverse  party,  who  shall  have  ten  days 
thereafter,  or  such  further  time  as  the  court  may  allow  (not  exceeding  twenty 
days'  additional  time)  to  file  counter  affidavits  and  serve  a  copy  thereof  upon 
the  moving  party. 

History:  Enacted  Much  11,  1872;  amendment  approved  March  24 
1874,  Code  Amdta.  1873-4,  p.  315;  by  Code  Commission,  Act  March  8 
1901,  Stats,  and  Amdta.  1900-1,  p.  149,  held  unconstitutional,  see  history' 
S  5  ante;  March  20.  1907,  Stats,  and  Amdts.  1907,  p.  717  Kerr's  Stats* 
and  Amdta.  1906-7,  p.  451;  April  24,  1915.  Stats,  and  Amdts  191b' 
p.  201.    In  afreet  August  8,  1915.  * 
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NOTICE  OF  INTENTION— SERVICE  OF— 
SPECIFICATIONS. 

L  In  Qenesal,  1-16. 

IL  Notice  op  Ihtsntion,  17-139. 

m.  STATBMEHT  AMD  SPKCinOATIONS,  140-S99. 
IV.  Mattsbs  Coksidkbxd,  300-386. 

I.  In  Genbrau 

L  Editorial   note  —  Amendments  to 
abore  seetion. 

2-4.  Afl  to  eonstniction  of  seetiOB — In 
general. 

5.  Same  —  Amendment  of  1915  —  Pre- 

samption  aa  to  time  of  filing  no- 
tice. 

6.  Abandonment  of  motion  for  new  trial 

— By  one  of  defendants. 

7.  Affidavits  in  support  of — Service  of. 

8.  Same — Time  of  filing  affidavits. 

9.  Alternative  method  of  appeal — Bill 

of  exceptions. 

10.  Same — Bill  of  exceptiooa  and  state- 

ment— Distinction  between. 

11.  Dismissal  of  new  trial  proceedings. 

18.  Judgment  affirmed — Order  denying 

new  trial  reversed — Status  of  case. 

13.  Motion  for  new  trial — Is  in  nature 

of  a  distinct  proceeding. 

14.  Same  — Must  state   the  particular 

grounds  on  which  it  is  based. 
16.  Proceedings  for  new  trial — Are  en- 
tirely independent  of  the  entry  of 
judgment. 

16.  Bight  to  move  for  new  trial  —  Is 
statutory. 

IL  Notice  or  Intention. 

17, 18.  As  to  time  in  which  to  serve  notice, 

19.  Same — Amendment  of  1915. 

20.  Same — Eminent  domain  proceedings 

— Verdict  of  jury  on  single  issue. 

21.  Same — Motion  for  new  trial — At- 

tack on  TOTdiet  and  not  on  judg- 
ment. 

28.  Same — Same — Diligence  in  making 
and  prosecating. 

23)  84.  Same — Same — Dismissal  for  want  of 
diligence  in  prosecution. 

25-32.  "Adverse  party" — As  to  who  is, 
within  provisions. 

33.  Same — Each  landowner. 

34.  Same — Executrix  of  partner. 

35.  Same — Mortgagee  co-defendant. 

36.  Same — Party  not  mentioned  in  judg- 

ment.' 

37,38.  Amendment  of  notice  of  intention. 
39-  48.  Delusion — Necessity  of. 
^,44.  Form  of  notice — Need -not  contain, 
what. 

45.  Same — Signing  by  an  attorney  not 
attorney  of  record. 


46.  Same — Same — Waiver  of  objection 
that-such  attorn^  does  not  appear 
as  attorn^  of  record. 

47, 48.  Same— E^Mcifleation  of  errors. 

49-  51.  Same  —  Objection  on  grounds  at 
length. 

52.  Same — Same — "Grounds." 

53.  Same — Same — Irregularity. 

54,55.  Same — Same  —  Objection  that  deei- 
sion  is  against  law. 

66, 57.  Same — Specifications  of  insufficiency 

of  evidence. 
68, 59.  Same — Same — ^Where  notice  of  inten- 
tion stated  that  motion  was  based 
on  minutes  of  court. 

60.  Same — Same  —  Same  — '  *  Notice  of 
motion. ' ' 

61,  62.  Same — Statement  of  what  based  on. 

63.  Same — Same — Waiver. 
64,  65.  Same — Waiver  of  defects  in  notice. 
66-  68.  Notice  of  decision  —  Necessary  to 
limit  time  of  appeaL 

69.  Same — No  particular  form  required. 

70.  Same  —  Notice  of  assignment  of 

judgment  —  Insufficient  notice  of 
entry.  * 

71.  Same^What  constitutes— Filing  ad- 

ditional findings. 

72.  Same — Same — Notice  of  intention  to 

move  court  to  set  aside  and  vacate 
judgment. 

73.  Same — Same — Notice  that  "you  will 

please  take  notice  that  a  decree 
has  been  this  day  entered, ' '  etc. 

74.  Same — Same — Not'ce  of  decision  ad- 

dressed to  plaintiffs  and  to  attor- 
neys of  record. 

75,  76.  Same — Same  —  Rendition  of  special 
verdict. 

77.  Same — Same — Substitution  of  guar- 
dian. 

■  78.  Same  —  Same  —  Verdict  of  jury  in 
probate  proceedings. 
79.  Same  —  Same  —  Where  all  issues 
necessary  to  final  judgment  had 
been  tried. 

80-  84.  Same— Same— Waiver  of  formal  no- 
tice of  decision. 

85-88.  Same— Same— Same— Actual  notice 
of  decision. 

89,  90.  Same— Same— Same — Application  of 
appellant  for  stay  of  execution  on 
judgment. 

91,  Same — Same— Same — Consent  to  en- 

try of  judgment. 

92,  Same — Same  —  Same  —  Evidence  of 

vraiver  must  be  clear  and  uncon- 
tradicted. 

93,  Same— Same  — Same  — Moving  for 

dismissal  of  action. 

94,  Same  —  Ssme  — Same  —  Moving  to 

modify  and  set  aside  findings. 
96.  Same — Same — Same — Proceeding  to 
act  under  decision. 
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96.  Samci-^Saine — Same — Service  of  no* 
tice  of  intention  to  move  for  new. 
trial. 

07.  Same — Same — Same— That  plaintiffs 
were  minora  at  Ume  of  judgment 
does  not  affeet  question  of  waiver. 

98- 102.  Notice  of  intention  —  Necesdt;  of 
service  of. 

103.  Same — As  to  time  of  making. 

104.  Same  —  Delay  in  service  —  Belief 

from. 

105.  Same— Judgment  not  affecting  otJier 

defendants—Service  of  nouee. 

106.  Same— Pendency  of  proceeding  for 

a  new  trial. 

107, 108.  Same — Neeeseity  of  service  of  notice 
of  intention  upon  adverse  parties. 
109.  Same — Same — Adverse  party. 

110,  111.  Same — Same— Failure  to  serve  on  ad- 
,  verse  party. 

112, 113.  Same — Same — Same— Effect  of  fail- 
ure to  serve  notice. 
114.  Same— Payment  of  fees. 

115- 117.  Same— Sufficiency  of  notice  of  inten- 
tion. 

118,119.  Same— Time  of  filing. 
120- 122.  Same — Time  of  service. 
123, 124.  Same— Same— Extension  of  time. 

125.  Same — Same — Same — ^May  be  made 

by  stipulation  of  attorneys. 

126.  Same  — Same  —  Same  — Motion  to 

modify  and  set  aside  findings  will 
not  extend  time. 
127-181.  Ebme— Same — Failure  to  file  notice 
witbin  ten  days. 

132.  Same  —  Same — -Presumption  as  to 

time  of  giving  notice  of  intention. 

133.  Siame— Same— Bestoration  of  rigbt 

to  move  for  new  trial 

134.  Same— Same— Statement  in  bill  of 

.exceptions  that  notice  was  season- 
ably served. 

135- 137.  Same— Same— Waiver  of  delay. 

138, 139.  Same— Same— Same— Beservation  of 
objection. 

111.  Statbmbnt  ano  Spbcificatiomb. 

140.  Amendment. 

141.  Same — By  inserting  exhibits. 

142.  Same — By  inserting  specification  of 

error  and  particulars. 

143.  Same — By  inserting  specifications  of 

insuflSciency  of  evidence. 
144- 146.  Same — Failure  to  serve  plaintiff  with 
notice  of  motion  to  amend  state- 
ment. 

147.  Same — Non-acceptance  of— Notice  of 

presentation. 

148.  Same  —  Presumption  of  adoption  of 

amendments. 
.149.  Same — Befiisal  to  settle  statement. 
150. 151.  Same— Settlement  of  statement. 

14 


■  SERVED— COHTBHTS.       [Ft.  U,  Tit.  Till, 

US2.  Same — Same — Amendments  rejeeted 
— ^Presentation  to  judge — D^very 
to  clerk — Five  days'  notice, 

153.  Bill  of  exceptions  or  proposed  Btatf- 

meat — In  general 

154, 155.  Same — Amendments  to. 
156- 168.  Same — Same — Insertton  of  exhibits. 
169.  Same — Construction  of. 

160.  Same — Diligence  in  settlement  of. 

161.  Same — Presumptions. 
162-164.  Same-— Reporter  'b  notes. 

165.  Same — Ebme— Befosal  to  settle. 

166.  Same — Settlement  of — Waivgr  of  ob- 

jection. 

167.  Same — Same — ^Waive^  of  omiarion. 

168.  Same — Vacation  of  eertifleate  to  per- 

mit amendment. 

169.  Same — Waiver  of  right  to  propose 

ameodments. 
170, 171.  Engroeement — ^As  to  failure  to  re- 
engross. 

178.  Same  —  Amendment  to'  statement 
should   be   incorporated   in  en- 
grossed statement. 
17S,  174.  Extension  of  time — In  which  to  pre- 
pare and  serve  proposed  statement, 

176.  Same  —  Same  —  After  expimtion  of 
time  as  previously  extended. 

176.  Same — Same — Can -be  made  by  judge 

who  tried  the  case,  at  chambers, 
and  out  of  county. 

177.  Same — Extension  of  time  to  serve 

statement  is  carried  by  extension 
of  time  to  prepare  statement. 

178.  Same  —  Further   extension  without 

consent  of  adverse  party  un- 
authorized. 

179.  Same — Stipulation  of  parties  extend- 

ing time  for  less  than  thirty  days. 

180.  Same — Where  order  extending  time 

in  which  to  serve  notice  of  inten- 
tion wag  without  jurisdiction. 
181, 182.  Filing  statement  on  motion  for  new 
trial.  ^ 

183.  Same — Failure  to  file  in  time. 
184-  1B6.  Same— Necessity  of. 

187.  Insertion  of  evidence. 

188.  Insufficiency  of  evidence — Specifica- 

tions of  particulars. 
180.  Ju<lge   who   tried   cause  —  Proper 
judge  to  settle  statement. 

190, 191.  Minutes  of  court — Motion  for  new 
trial  on — Specifying  particulars. 
192.  Notice  of  settlement — Provision  re- 
quiring five  days'  notice. 

193-  195.  Same— Settlement  of  statement  by 
judge  by  adoption  of  proposed 
amendment. 

196.  Same  —  Waiver  of  notice  of  settle- 
ment. 

197,198.  Object  to  statement  or  bill  o/  ex- 
ceptions. 


Digitized  by 


CVVZI.  Art.  nj 


KOTICjB.  OF  MOTION— IN  OBHHRAL. 


■  •SB 


19d.  Beftual  to  settle  etatement  —  Made 
after  judgment. 

200,  201.  Same— Bemedy  for  refusal  to  Httle. 

202.  Service  of  proposed  ■tatement — On 
legal  holitby. 

203-  206.  Signature  and  certificate  of  jndge~ 
Are  indispensable. 

207.  Same — Statement  signed  hj  attor- 

ney. 

208,209.  Same— SafHciency  of. 

210.  Same  —  Same — Paper  appended  to 

statement. 

211.  Same — Same  —  Speoiflcations  should 

conform  to  notice  of  intention. 
212,  213.  Same— Time  for. 
214, 215.  Specification  of  error— Neeessitj  of. 

216.  Same — ^Failure  of  court  to  find  on  all 

issues  raised  hj  pleading. 

217.  Same — Objection  that  judgment  is  in 

favor  of  party,  on  cause  of  action 
for  which  be  is  not  sued. 

218.  Same — Office  of  apeeifleation  of  et- 

rors. 

210.  Same — Rulings  on  the  admisBiOtt  of 
evidence. 

220, 221.  Same — ^Ruling  on  demurrer. 
222, 223.  Same — Specifications  of  insufficient. 
224.  Same — Specification  of  insufficient 
of  eridenee—Fonn  of. 

225,226.  Same — Same — Insufficient  speciflea- 
tion  of  iiuufficient  of  the  evi- 
dence. 

227-  233.  Same— Some- Necessity  of. 

234.  Same — Same  —  Same  —  On  appeal 

from  order  denying  an  application 
for  order. 

235.  Same — Same — Not  to  be  regarded  as 

a  pleading. 

236.  Same — Same — -Place  of  specification. 
237-  240.  Same — Same — Purpose  of  requiring 

particulars. 

241-  244.  Same — Same — Sufficiency  of  specifi- 
cation. 

245.  Same — Same— Same — ^"  Court  should 
have  found." 

246, 247.  Same — Same — Same  —  Evidence  in- 
sufficient to  show  facts. 

248-250.  Same  —  Same  —  Same  —  "Evidence 
shows." 

251-  25Si.  Same — Same — Same  —  Findings  as 
whole. 

256,  257.  Same-:-Same — Same  —  First  finding 
of  court  is  not  sustained  by  evi- 
dence. 

258.  Same — Same — Same — Ignoring  part 

of  evidence. 
250,  Same — Same  —  "It  clearly  appears 

from  evidence," 

^0.  Same — Same— Same  —  Items  of  ac- 
count. 

261.  Same — Same — Same  —  Narration  of 
evidence. 


862-266.  Same— Same—Same— "  No  evidence 
to  support" 

267-272.  Same— Same — Same  —  Pointing  out 
particular  findings  objected  to. 

278.  Same — Same — Same  —  Pointing  out 
with  considerable  detail  the  par- 
ticular facts. 

27^  275.  Same — Same — Same  —  Probative  oi 
ultimate  faets. 

276.  Same — Same  —  Same  —  Beasonably 

successful  effort  to  state  particu- 
lars. 

277.  Saipe  —  Same  —  Same  ~ ' '  Result  of 

testimony, ' ' 

278.  Same — Same —  Same  —  Specification 

in  assignment  of  error  that  evi- 
dence is  insufficient  to  justify. 

279.  Same — Same— Same  —  Statement  of 

all  evidence. 

280.  Same — Same — Same — Waiver  of  in- 

sufficiency. 

281.  Same — Sufficient  o'  Bpecifleation. 

282.  Same-— Same  —  Incorporation  of  in- 

struction. 

283.  Stipulation  as  to  eorrectness  of  tnn- 

seript. 

284.  Statement — When  sufficient. 

285.  Strilting  out  redundant  matter. 

286.  Time  of  aervice — Presentment,  etc. 
287, 288.  Time  to  present  for  settlement. 
289-  292.  Same— Failure  to  present  in  time. 

293.  Same  ■ — ■  Same  —  Excuse  for  delay 

should  have  been  set  out  in  state- 
ment. 

294.  Same — Failure  to  serve  in  time. 

295.  Same  —  Same  —  Objection  that  pro- 

posed statement  has  not  been  pre- 
sented to  judge  in  time  must  be 
urged,  when. 

296.  Same  —  Same  —  Where  it  does  not 

appear   when    amendments  were 
served  on  plaintiff's  attorney. 
297,  298.  Same— Relief  from  effect  of  fttilure. 
299.  Same— Waiver  of  delay. 

IV,  Matters  Considered. 
300-  303.  Assignment  of  errors — Necessity  for. 
304-  307.  Errors  not  specified  in  statement — 
Will  not  be  considered. 
308.  Same — Error  in  instruction. 
300,  310.  Essential  parties. 

311.  Failure  to  speeifjr  that  court  did  not 

find  on  issue  raised. 

312.  Same — ^Appellate  court  will  confine 

its  attention  to  the  specifications. 

313.  Notice  not  a  part  of  the  judgment- 

roll. 

314.  Order  on  motion  for  new  triaL 

319.  Record  on  appeal. 

316.  Specifications  in  statement  for  new 
trial. 
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317.  Specifications  of  partictilian — ^Lanffi- 

eieney  of  evidence. 

318.  Same — Same  —  AU  evideiioe  eoiuitt- 

ered,  when. 

819.  Same— SanuH-Neeeasity  for. 

320,  321.  Same— Same— Safficiency  of. 

322.  Statemeot  on  motion  for  new  trial. 
323-  326.  Same— Editorial  note, 

L    IN  QENBRAI^ 

See,  also,  ante,  I  650,  and  "Editorial 
notes"  <(E7,  ante,  and,  post,  t  661. 

1.  Kdltorlal  note — ABicadneaU  to  alMve 
■rctloa  since  first  edition  have  radically 
changed  the  provlalona  and  requfrements 
thereof,  and  have  rendered  many  of  the 
decisions  heretofore  rendered  under  the 
above  section,  and  the  other  sections  relat< 
Inar  to  new  trial  purely  academic;  but  the 
former  annotations  and  decisions  on  the 
above  section  before  the  amendments  are 
retained  here  for  whatever  interest  and 
importance  they  may  have.  While  no 
longrer  applicable  under  the  language  and 
requirements  of  the  above  section,  auch 
decUtons  may  still  be  of  service  as  show- 
ing reasODlnfs  of  court  In  the  matters 
under  consideration,  and  for  that  reason 
may  have  some  bearing  In  the  considera- 
tion of  other  seetions  of  the  code  in  the 
chapters  on  appeal,  in  which  same  or  sim- 
ilar things  are  provided  for;  but  under 
which  sections  the  decisions  can  not  be 
placed  without  the  danger  of  leading  to 
confusion  and  error. 

2.  A»  to  eoHstmctloB  of  sectloa — !■  gea- 
eral, — In  changing  the  phraseology  in  the 
amendment  of  1915  we  can  not  believe  that 
the  legislature  intended  the  word  "trial" 
should  mean  anything  different  from  the 
words  "the  action  was  tried"  found  in  the 
former  statute.  When  the  legislature  used 
the  term  "trial"  It  must  have  intended  to 
refer  to  the  action  being  tried,  and  not 
alone  to  some  one  or  more  issuea  of  fact 
to  be  submitted  to  the  Jury  not  decisive 
of  the  case;  It  was  not  Intended  to  intro- 
duce a  rule  at  variance  with  the  procedure 
of  half  a  century. — San  Joaquin  ft  Kings 
River  Canal  ft  Irr.  Co.  v.  Stevluson,  SO  Cal. 
App.  405,  158  Pae.  768. 

3.  The  determination  of  a  Jury  of  some 
single  isolated  Issue  of  fact  in  «  case  Is 
not  "the  trial  by  jury"  referred  to  In  this 
section  where  there  remains  other  issues 
undisposed  of. — San  Joaquin  ft  Kings  River 
Canal  ft  Irr.  Co.  v.  Stevlnson,  30  Cal.  App. 
4fl.S.  158  Pac.  768. 

4.  In  condemnation  proceedings  the  ques- 
tions of  use  and  necessity  are  exclusively 
for  the  court  to  determine  and  these  are 
issues  of  fact,  though  withheld  from  the 
jury,  and  must  be  determined  by  the  court 
before  final  Judgment  of  condemnation  can 
be  entered,  and  until  found  upon  by  the 
court  there  is  no  "trial"  as  contemplated 
by  this  section.— San  Joaquin  ft  Kings  River 


Canal  ft  Irr.  Co.  v.  Stevlnson,  SO  Cal.  App. 
40S.  168  Pac.  768. 

S,  Same— Aaieadmeat  of  U16 — PreMmy- 
tloa  aa  to  tiBM  of  Alias  aotlec, — When  a 
notice  of  Intention  was  served  two  days 
before  the  effective  date  of  the  191S  amend- 
ment, but  it  does  not  appear  from  the  bill 
of  exceptions  when  It  was  filed.  It  will  be 
presumed,  In  support  of  the  order  granting 
the  motion,  that  It  was  filed  prior  to  the 
amendment. — Cormond  v.  United  Railroads. 
41  Cal.  App.  CSS,  18S  Pae.  SIS. 

•,  AbaadoancDt  of  Biotloa  for  aew  trial 
—By  oae  of  def^jdaats  did  not  preclude 
another  defendant  from  prosecuting  his 
own  motion  therefor  or  appealing  from 
Judgment  therein. — Johnson  v.  Reed,  126 
Cal.  74,  76.  57  Pac.  680. 

7.    AOdavlts  la  sapvort  of— Service  of. — 

In  the  case  where  an  appellant  moves  for 
a  new  trial  and  in  support  thereof  files 
aflSdavIts  Intended  to  show  that  there  was 

no  consideration  for  the  trust  deed  In  liti- 
gation, and  that  such  trust  deed  should 
not  be  given  priority  over  appellant's  mort- 
gage these  affidavits  must  be  served  and 
filed  within  ten  days  after  serving  the 
notice  of  motion,  under  the  provisions  of 
the  above  section. — W.  P.  Fuller  ft  Co,  v. 
McClure,  —  Cal.  App.  — ,  191  Pac.  1027. 

As  to  the  right  of  the  adverse  party,  oa 
awtioa  for  a  aew  trial,  to  latrodace  eoaa- 
ter-afldavltB,  see  note  Ann.  Cas.  1912D, 
1S08. 

a  Sabm— Time    far    Ulag  afltevHe,— 

Where  motion  for  new  trial  was  based  on 
affidavits  showing  the  disqualification  of 
Judge,   but  the  affidavits  were  not  filed 

within  ten  days  after  notice  of  Intention, 
they  can  not  be  considered. — Estate  of 
Kasson,  141  Cal.  88,  41,  74  Pac.  436. 

8a.  Same — Sbhc— Bxteaaloa  of  time  with- 
in which  affidavits  on  motion  for  new  trial 
may  be  filed  for  more  than  thirty  days 
beyond  statutory  time  Is  authorized  by  this 
section. — Oberlander  v.  Fixen  ft  Co.,  128 
Cal.  690,  691,  6S  Pac.  254. 

9.  Altcnuttlve  Method  of  appeal — BlU  of 
exeeptloaa  to  be  need  on  appeal  taken  pur- 
suant to  sections  941a  et  seq.,  post,  must 
be  settled  and  notice  of  settlement  given 
as  prescribed  In  this  section. — Ford  v. 
Braslan  Seed  Orowers  Co.,  10  Cal.  App.  762, 
766,  103  Pac.  946. 

Am   to    bill    of    exceptloaa   or  statCHeBtt 

see  pars.  1 S  3  - 1 6  9,  th  Is  note ;  also,  post, 
S  661,  note  1. 

10.  Same — Bill  of  ezevptloas  aad  atatc- 
mcnt— DiatlnetloR  between,  as  to,  see  Pease 

V.  Fink,  3  Cal.  App.  371,  86  Pac.  657. 

11.  Dlomlasal  of  new  trial  proceedings, 

— The  court  has  Jurisdiction  to  dismiss  pro- 
ceedings on  motion  for  new  trial  for  Inex- 
cusable neglect  for  falling  to  present  the 
statement  on  motion  for  new  trial  for  bet- 
tlement  for  more  than  a  year  after  the 
making  of  the  motion. — Kokole  v.  Superior 
Court,  17  Cal.  App.  4S7,  120  Pac.  67. 
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Am  to  BMMMltr  for  dlllscHe*  tm  mamklng 
and  VKMceatfaiv  aiottos  (or  aew  trtal.  etc^ 
see  pan.  21.24,  thin  not«. 

13.  J«dK«cnt  afflracd  — Order  demrtac 
Mw  trfau  rcvened— statiu  of  cMe.— Where 
on  a  Judgment,  recovered  an  appeal  is 
taken  from  the  Judcment  which  Is  afflrmed 
and  an  order  denrlnv  a  motion  for  a  new 
trial  Is  denied,  which  order,  on  appeal.  Is 
reversed  and  a  new  trial  having  been  taken 
prior  to  the  amendment  to  the  above  sec- 
tion of  191B,  the  new  trial  order  was 
entirely  independent  of  the  entry  order 
Judgment  and  having  been  property  Insti- 
tuted, while  the  appeal  from  the  judgment 
was  pending  a  new  trial  could  have  been 
granted  by  the  lower  aourt,  even  after  the 
Judgment  was  afflrmed  on  appeaL  The  effect 
was  that  the  affirmance  of  the  Judgment 
was  vacated  by  the  judgment  reversing  the 
order  appealed  from  and  awarding  a  new 
trial,  and  the  original  Judgment  could  not 
be  carried  into  execution,  under  the  pro- 
visions of  section  S85,  post. — Lablque  v. 
Walsh,  —  Cal.  App.  — ,  196  Pac.  612. 

13.  HotlOH   for  new  trial — Is  tm  aatnre 

of  ■  dlatlaet  proceeding,  and  Is  to  be  heard 
on  an  Independent  record  distinct'  from 
record  on  which  judgment  depends. — Bode 
v.  Lee.  102  Cal.  588,  68S,  86  Pac.  98S:  Kalt- 
schmldt  T.  Weber,  186  Cal.  676,  676,  69  Pac. 
497. 

14,  ■■le  Hwit  state  the  partlealar 
wmmMm  cm  whieh  It  la  based,  but  this  may 

be  done  by  reference  to  notice  of  inten- 
tion.— Williams  v.  Hawley,  144  Cal.  97.  99, 
77  Pac.  762.  See  Holverstot  v.  Bugby,  12 
Cal.  43;  People  v.  Ah  Sam,  41  Cal. -64S,  660; 
Herrllcb  v.  McDonald,  80  Cal.  472,  22  Pac. 
299. 

16.  ProeecdlHgs  for  aew  trial — Are 
eatlrely  ladepcadeat  of  the  eatry  of  Jndg* 
meat,  and  may  be  instituted  before  or 
after  Its  entry,  and  even  while  appeal  from 
judgment  Is  pending. — Brison  v.  Brlson.  90 
Cal.  821,  827.  27  Fae.  186.  See  Spanagel  v. 
nelllnger.  84  Cal.  47«. 

16.  HigU  tm  move  for  a  mw  trial  1» 
statDtory  and  must  be  pursued  In  the  man- 
ner pointed  out  by  statute. — California  Imp. 
Co.  V.  Baroteau,  lis  Cal.  186,  188,  44  Pac. 
1018. 

II.    NOTICE  OF  INTENTION. 

17.  As  to  time  la  which  to  serve  aotlec. — 
Where  all  the  Issues  In  a  case  are  tried  by 
a  Jury,  the  time  for  serving  and  tiling  the 
notice  of  intention  to  move  for  a  new  trial 
begins  to  run  when  the  verdict  was  ren- 
dered, but  where  some  special  issue,  not 
determinative  of  the  case,  has  been  tried 
by  a  Jury,  the  time  does  not  begin  to  run 
upon  the  rendition  of  the  verdict  upon 
such  special  issue,  but  from  the  entry  of 
judgment. — San  Joaquin  etc.  Irr.  Co.  v. 
Stevlnson,  30  Cal.  App.  405,  168  Pac.  768. 

18.  In  a  proceeding  for  the  condemna- 
tion of  an  easement,  where  the  issue  of 
public  use  and  the  Issue  of  public  necessity 


were  first  heard  and  determined  by  the 
court,  and  the  issue  of  damages  thereafter 
determined  by  a  Jury,  the  time  to  file  and 
serve  a  notice  of  intention  to  move  for  a 
new  trial  runs  from  the  time  of  entry  of 
the  findings  and  Judgment,  and  not  from 
the  date  of  the  verdict. — San  Joaquin  etc. 
Irr.  Co.  V.  Stevlnson,  80  Cal.  App.  405.  168 
Pac  768. 

19.  Baaie—AaMadsseat  of  IBIS. — The  time 
to  serve  a  motion  for  new  trial  depends 
upon  the  service  of  notice  of  entry  of 
Judgment. — Bates  v.  Ransome-Crummey  Co., 
42  Cal.  App.  699,  184  Pac.  39. 

See,  also,  pars.  66-97,  this  note. 

29.    8aiBe~Bmlaeat   domala  proceedlaBs 

—Verdict  of  Jary  oa  single  IssDe,  under 
submission  In  accordance  with  the  provisions 
of  section  1241,  post,  does  not  constitute  a 
"decision,"  within  the  provisions  of  the 
above  section  setting  In  motion  the  running 
of  the  time  within  which  a  notice  of  In- 
tention to  move  for  a  new  trial  must  be 
given. — Henshaw  v.  Superior  Court,  45  Cal. 
App.  106,  187  Pac.  41,  following  the  doctrine 
In  San  Joaquin  A  Kings  River  Canal  & 
Irr.  Co.  V.  Stevlnson.  80  Cal.  App.  406,  168 
Pac.  768. 

21.  Same— MotlOK  for  new  trial — Attaeks 
verdict  and  aot  tbe  Jadgment.  and  may  be 

made  prior  to  entry  of  the  latter;  and  the 
question  as  to  who  is  the  "adverse"  party 
or  parties,  requiring  to  be  served  with 
notice  of  intention,  is  to  be  determined 
from  the  verdict  rather  than  the  judgment. 
— Johnson  V.  Phenia  Ins.  Co.,  162  Cal.  199 
92  Pac.  182. 

As  to  Biation  tor  aew  trial  oa  miaatcs 
of  eaart,  see  pars.  68  and  69,  this  note. 

sa.  Same  Same — Dlllgcace  la  maUag 
aad  proseeatlas. — The  motion  Is  an  inde- 
pendent proceeding  in  an  action.  In  which 
the  burden  of  acting  Is  at  all  times  upon  the 
moving  party,  and  It  devolves  upon  him  to 
proceed  with  diligence. — Dorcy  v.  Brodis. 
162  Cal.  676,  96  Pac  278. 

23.  Same— Sam^-Dlsmtssal  for  waat  of 
dlllgeaee  la  proseeatloa. — The  right  of  the 

prevailing  party  to  have  the  motion  dis- 
missed for  failure  to  prosecute  It  diligently 
is  not  affected  by  the  action  of  the  court 
of  its  own  motion  in  fixing  a  date  of  set- 
tlement of  the  statement,  or  by  the  ex 
parte  application  of  the  attorney  for  the 
moving  party:  and  an  Inexcusable  delay 
for  four  months  to  take  the  necessary  steps 
to  have  the  statement  settled  Justifies  Its 
dismissal  on  the  ground  stated. — Dorcy  v. 
Brodis,  158  Cal.  676,  96  Pac.  278. 

24.  The  motion  may  be  dismissed  for 
want  of  diligence  in  Its  prosecution,  and  the 
determination  of  the  question  as  to  whether 
it  has  been  prosecuted  diligently  or  not  Is 
one  resting  largely  in  the  discretion  of  the 
trial  court. — Dorcy  V.  Brodis,  168  Cal.  676, 
96  Pac.  278. 

28.  "AdvcvM  party^— As  to  who  Is. 
within  provlsloas. — The  adverse  party  on 
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whom  notice  of  intention  to  move  for  new 
trial  Is  to  be  served  Is  to  be  determined  by 
same  rules  as  Is  adverse  party  on  whom 
notice  of  appeal  Is  to  be  served;  that  Is, 
every  party  In  Interest  when  subject-mat- 
ter of  motion  is  adverse  to  or  will  be 
affected  by  granting:  of  motion  or  changing 
former  decision  of  court. — Herrlman  v. 
Henzles,  11&  Cal.  16,  26,  £6  Am,  St.  Rep.  82, 
SS  Lb  R.  A.  SIS,  44  Pao.  660,  46  Pac.  7S0; 
United  States  V.  Crooks,  U6  Cal.  4$,  4B,  47 
Pac.  870. 

As  to  advene  party,  aee.  ante,  i  650,  and 
note  pars.  1,  83;  also  pars.  23-36,  this  note. 

26.  Where  the  effect  of  granting  a  new 
trial  would  be  to  vacate  the  former  findings 
in  favor  of  one  of  the  parties  and  com- 
pelling such  party  to  again  litigate  tho 
controversy  decided  In  his  favor,  he  is  an 
adverse  party  upon  a  motion  for  a  new 
trial  and  must  be  served  with  the  notice  of 
Intention  or  the  court  has  no  Jurisdiction 
of  the  motion. — Nlles  v.  Qonzalec,  IfiB  Cal. 
35&.  363,  100  Pac.  1080. 

27.  The  term  "adverse  party"  upon  whom 
the  notice  prescribed  by  this  section  is  to 
be  served,  la  determined  by  the  same  rules 
as  la  the  "adverse  party"  upon  whom  the 
notice  of  appeal  la  to  be  served,  viz.,  every 
party  who  has  intereat  in  the  subject-mat- 
ter of  the  motion  la  adverse  to  or  will  be 
affected  by  the  granting  of  the  motion  or 
changing  the  former  decision  of  the  court, 
and  a  failure  to  serve  such  adverse  party 
with  a  notice  of  an  Intention  to  move  for 
the  new  trial  will  be  attended  with  the 
same  consequences  as  the  failure  to  serve 
an  adverse  party  with  a  notice  of  appeal 
from  the  Judgment. — Nfles  v.  Oonzalez,  155 
Cal.  369,  S63,  100  Pac.  1080. 

.28,  The  adverse  party  upon  whom  notice 
is  to  be  served  Is  determined  by  the  same 
rules  as  Is  the  adverse  party  upon  whom  a 
notice  of  appeal  is  to  be  served,  viz..  every 
party  whose  interest  In  the  subject-mat- 
ter of  the  motion  is  adverse  or  will  be 
affected  by  the  granting  of  the  motion  or 
change  the  former  decision  of  the  court. — 
Ford  A  Sanborn  Co.  v,  Braslan  Seed  Grow- 
ers Co.,  10  Cal.  App.  762,  7«8,  103  Pac.  946. 

29,  An  adverse  party  Is  one  whose  Inter- 
est in  the  subject-matter  of  the  motion  Is 
adverse  to  or  will  be  affected  by  the  grant- 
ing of  the  motion  or  changing  the  former 
decision  of  the  court. — Title  Ins.  &  Truat 
Co.  V.  California  Devel.  Co..  171  Cal.  174. 
152  Pac.  542. 

30,  "Adverse  party,"  upon  whom  notice 
must  be  served  under  the  provisions  of  the 
above  section.  Is  every  party  whose  inter- 
est In  the  subject-matter  of  the  motion  li 
adverse  to  or  will  be  affected  by  the  grant- 
ing of  the  motion  or  changing  the  form 
of  decision  of  the  court. — Caruthers  Build- 
ing Co.  V.  Johnson,  174  Cal.  20,  24.  161 
Pac.  085,  following  Herriman  v.  Menzies, 
115  Cal.  18.  68  Am.  St.  Rep.  81,  3S  U  R.  A. 
318,  44  Pac.  680.  46  Par.  73Q. 


81.  The  "adverse  party"-  upon  whom  the 
notice  iB  to  be  served  Is  "every  party  whose 

interest  In  the  subject-matter  of  the  motion 
Is  adverse  to  or  will  be  affected  by  the 
granting  of  the  motion  or  changing  the 
former  decision  of  the  court." — Carruthera 
Building  Co.  v.  Johnson,  174  Cal.  20.  161 
Pac.  985. 

32.  The  party  In  whom  the  title  to  the 
property  had  been  vested  before  the  motion 
for  new  trial  was  presented  has  the  right 
to  question  the  service  of  such  notice, 
although  not  a  party  to  the  action. — Carrutb- 
ers  BuUdng  Co.  T.  Johnson.  174  Cal.  20,  161 
Pac.  985. 

SS.  Saaie— Bach  lamdovraw.— In  condem- 
nation  proceedings,  where  number  of  dif- 
ferent landowners  were  made  parties 
defendant  to  same  suit,  notice  of  Inten- 
tion to  move  for  new  trial  which  was 
served  on  plaintiffs  alone  Is  InsufBcient;  It 
must  also  be  served  on  other  defendants. — 
United  States  v.  Crooks,  116  Cal.  43.  46, 
67  Pac.  870. 

S4,  Same— Baeeatrlx  of  partner  who  had 

appeared  by  answer  in  action  for  partner- 
ship accounting  and  Judgment  had  been 
rendered  In  her  favor,  so  that  new  trial  of 
Issues  could  not  be  had  without  affecting 
her  Interest,  was  an  adverse  party,  to  be 
served  with  notice. — Herrlman  v.  Henzles. 
115  Cal.  16,  28,  86  Am.  St.  Rep.  82.  SE  U  R.  A. 
318.  44  Pac.  6^0.  48  Pac.  730. 

SB.  8aM»— MertKBsec  co-defendant  in  an 

action  by  the  mortgageor  Insured  against 
the  insurer  and  such  mortgagee  upon  a 
policy  of  fire  Insurance,  alleging  a  loss  of 
one  thousand  dollars,  and  praying  for  Judg- 
ment for  that  amount,  and  that  the  sum  of 
four  hundred  dollars  of  that  amount  be 
paid  the  mortgagee  in  settlement  of  his 
mortgage- lien,  is  held  to  be  an  "adverse" 
party,  requiring  to  be  served  with  notice 
of  Intention  on  a  motion  for  a  new  trial 
by  the  insurer,  a  verdict  for  the  plaintiff 
for  the  full  amount  of  the  policy,  as  prayed 
for,  being  construed,  in  the  light  of  the 
pleadings  and  the  case  made,  as  giving 
the  mortgagee  a  beneficial  Intereat  In  the 
verdict  to  the  extent  of  the  mortgage 
Indebtedness. — Johnson  v.  Phenlx  Ins.  Co., 
162  Cal.  200,  92  Pac.  188. 

am.  Bmmm~-PmTtr  aot  BMMtloacd  Im  Jndv- 
m»m*. — ^Where  Interest  of  the  party  would 
not  be  adversely  affected  by  granting  of 
new  trial  and  he  was  made  defendant  only 
because  he  refused  to  Join  as  plaintiff, 
which  is  not  mentioned  in  Judgment,  he 
was  not  an  adverse  party  upon  whom  notice 
of  new  trial  must  be  served. — Sprague  v. 
Walton,  146  Cal.  228,  232,  78  Pac.  645. 

sr.  AMeBdment  of  notice  of  Intention 
to  move  for  new  trial  made  after  statutory 
time  for  giving  of  notice  had  expired,  la 
ineffectual  to  put  in  motion  Jurisdiction  of 
court  to  grant  new  trial. — Cooney  v.  Fur- 
long. 66  Cal.  520,  522,  6  Pac.  388.  See  Peo- 
ple ex  rel.  Allen  v.  Hill,  16  Cal.  113;  Bear 
River  &  A.  W.  *  M.  Co,  v.  Boles,  24  CaL 
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354: ,  ElUaflBer  t.  Hunter,  26  Cal.  279; 
lie  Roy  T.  Rasiiette,  32  Cal.  171. 

3g.  Amendment  of  notice  of  Intention  to 
move  for  -new  trial,  which  failed  to  specify 
the  error  of  law  on  which  the  motion  would 
be  baaed,  can  not  be  amended  after  statu- 
tory time  for  fillngf  such  notice  has  expired 
hy  inserting  specification  of  such  errors. — 
Packer  v.  Doray.  98  Cal.  315.  316,  33  Pac. 
118;  Packer  v.  Doray.  4  Cal.  Unrep.  2»7.  34 
Pac.  628,  629.  See  Little  t.  Jacka,  67  Cal. 
166,  7  Pac.  449. 

30.  Declalon— NeccMMitT  ot. — No  proceed- 
ings for  new  trial  can  be  had  until  after 
trial  and  decision  by  Jury  or  court,  and  In 
equity  cases  the  case  has  not  been  tried 
until  all' Issues  have  been  disposed  of;  there 
lias  been  no  decision  until  court  has  passed 
on  facts  and  drawn  Its  conclusions  there- 
from.—Bell  T.  Marsh,  80  Cal.  411,  414,  22 
Pac.  170. 

As  to  notice  ef  tfcelston  ■eec«Mrr  to  Unit 
time  la  wMck  to  scrra  aotlee  of  tateatloB 
to  Btore  for  a  mbw  trial  or  apveal,  see  pars. 
19,  fi6-97,  this  note. 

40.  Proceedings  on  motion  for  new  trial 
based  on  minute  entrjr  of  decision  unsigned 
by  Judge  and  not  entered  In  Judgment- 
book,  and  also  where  It  appears  that  after 
verdict  was  Sled  case  was  reserved  and 
submitted  for  further  consideration  and 
decision,  was  premature. — Fountain  W.  Co. 
V.  Dougherty,  134  Cal.  376,  377,  66  Pac.  316. 

41.  Notice  In  writing  of  filing  a  decision 
Is  in  all  cases  required  unless  waived  by 
facta  appearing  in  the  records,  flies  or  min- 
utes of  court. — ^Mallory  v.  See,  129  Cal.  3B6, 
358,  61  Pac.  1123. 

42.  Party  intending  to  move  for  new 
trial  is  authorized  to  wait  for  notice  in 
writing  of  decision  from  adverse  party 
before  giving  notice  of  Intention  to  move 
for  new  trial,  although  he  Is  present  in 
court  when  decision  is  rendered,  waives 
findings  and  asks  for  stay  of  proceedings 
on  Judgment. — Blagi  v.  Howes,  66  Cal.  469, 
470.  6  Pac.  100.  See  Carpentier  v.  Thurs- 
ston,  30  Cal.  123,  126;  Roussin  v.  Stewart, 
33  Cat.  208,  210;  Sawyer  v.  San  Francisco, 
60  Cal.  870,  376. 

43.  Form  of  aottce— Need  not  contain 
n-hnt. — Notice  of  Intention  need  not  In 
terms  contain  a  notice  of  motion  that  deci- 
sion be  vacated. — ^Bauder  v.  Tyrrel.  59  Cal. 
99,  100.  See  Fulton  v.  ffonna,  40  Cal.  278; 
Wittenbrock  v.  Bellmer,  67  Cal.  12;  Hein- 
len  V.  Heilbron,  71  Cal.  657,  558,  12  Pac. 
673. 

44.  Notice  that  defendant  would  make 
and  submit  motion  for  new  trial  of  said 
cause  Is  sufficient. — Heinlen  v.  Heilbron,  71 
Cal.  557,  558,  J2  Pac.  673.  See  Ktmple  V. 
Conway,  69  Cal.  71,  10  Pac.  189. 

45.  Same— Sign  Ins  by  an  at  to  racy  not 
attorney  of  record  for  party,  is  of  no  avail. 
— McMahon-  v.  Thomas.  114  Cal.  688,  691, 
46'  Pac.  732. 


46.  Saaiie— Same — Waiver  of  •bjectlan 
that  jiaeh  attorney  does  not  appear  nit  attor- 
ney of  record  is  not  shown  by  consent  by 
attorney  for  opposing  party  to  continu- 
ance asked  by  attorney  not  of  record,  of 
hearing  of  motion  for  new  trial  signed  by 
him. — ^McMahon  v.  Thomas,  114  Cal.  588,  692, 
46  Pac.  732. 

47.  Same— Speclflcatlon  of  errors  where 
the  notice  of  Intention  stated  that  motion 
was  to  be  based  on  minutes  of  the  court, 
and  failed  to  specify  error  of  law  which 
would  be  relied  upon,  motion  was  properly 
denied — Packer  v,  Doray,  4  Cal.  Unrep.  297, 
34  Pac.  628,  629.  See  In  matter  of  Cahlll, 
74  Cal.  52,  59,  15  Pac.  364;  Jue  Fook  Sam 
T.  Lord,  83  Cal.  169,  162,  28  Pac.  226. 

Aa  to  saStclcRCr  of  apeetllcallon  of  errors, 

see  Part  III,  this  note. 

48.  Notice  of  intention  to  move  for  new 
trial,  which  specified  as  ground  for  motion 
errors  In  law  occurring  at  trial  and 
excepted  to  by  plaintiff,  is  inaufllclent. — 
Salisbury  v.  Burr,  5  Cal.  Unrep.  314,  44  Pac. 
461. 

40  Same — Speclfleatlon  of  gronnda  at 
length. — Where  grounds  of  motion  for  new 
trial  are  stated  in  notice  of  intention  to 
move  for  new  trial  on  bill  of  exceptions 
or  statement,  it  is  not  neces.<4ary  to  state 
grounds  at  length,  but  specifications  of 
errors  and  Insufficiency  of  evidence  set 
forth  In  bill  or  statement  may  be  referred 
to. — Williams  V.  Hawley,  144  Cal.  97,  99,  77 
Pac.  762.  See  Nlshkian  v.  Chlsholm,  2  Cal. 
App.  496,  84  Pac.  312. 

60.  Notice  that  defendant  will  move  to 
set  aside  the  decision  stating  that  it  was 
based  on  three  of  the  grounds  set  out  in 
section  667,  ante,  is  sufficient,  since  In  no 
other  case  is  motion  to  set  aside  decision 
authorized,  and  while  there  might  be  motion 
to  vacate  Judgment  on  various  grounds.  It 
Is  not  based  upon  grounds  prescribed  by 
section  667,  ante. — O'Connell  v.  Main  &  T. 
S.  H.  Co.,  90  Cal.  616,  618,  27  Pac.  873. 

61.  In  passing  on  motion  for  new  trial 
court  below  can  not  go  beyond  grounds  on 
which  new  trial  Is  asked,  and  where  action 
of  court  had  reference  only  to  contract  set 
out  in  complaint,  court  Is  limited  to  char- 
acter of  such  contract  and  evidence  intro- 
duced on  trial  can  not  be  considered. — 
Alpers  V.  Hunt,  86  Cal.  78,  81,  21  Am.  St. 
Rep.  17,  9  L.  R.  A.  483.  24  Pac.  846.  See 
Nlshkian  V.  Chlsholm,  2.  Cal.  App.  496,  84 
Pac.  312. 

03.  gam^-Samo~ ■"Gruads"  In  provision 
requiring  a  notice  of  Intention  to  move  for 
new  trial  to  designate  grounds  upon  which 
motion  will  be  made  are  causes  designated 
In  section  657,  ante. — De  Molera  v,  Mar- 
tin, 120  Cal.  544.  545,  52  Pac.  S2o. 

SS.  Some  —  Same  —  Irregularity  com- 
plained of  when.Jl  does  not  appear  in  rec- 
ord as  one  of  grinds  on  which  motion  for 
new  trial  Is  made,  will  not  be  considered 
on  appeal. — Wllcoxson   v.   Burton,   27  Cal. 
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228,  238,  87  Am.  Dec.  «6.  See  Nlshklan  t. 
Chlaholm,  2  Cat.  App.  496,  84  Pac.  312. 

54.  Bunc— Sbmc— ObJeetlOH  that  derialea 
Is  BKalMt  law  tnUBt  be  designated  aa 
ground  <or  new  trial  in  notice  of  Intention 
In  order  to  be  considered. — Polk  v.  BoffffS, 
122  Cal.  114,  117,  64  Pac.  636. 

6B.  Designation  that  evidence  is  against 
law  as  ground  for  new  trial  precludes  con- 
sideration of  failure  of  court  to  make  find- 
ing of  fact  on  material  averments,  that 
being  decision  against  law. — Polk  v.  Boggs, 
122  Cal.  114.  117,  64  Pac.  636. 

55.  Sane — SpcdlleatloHa  of  laaaOiclencr 

of  evidence  is  not  required  by  provision 
requiring  notice  of  Intention  to  move  for 
new  trial  to  designate  ground  on  which 
motion  shall  be  made  whan  this  la  made 
ground  of  motion,  but  It  la  time  sufficient 
to  state  that  ground  of  motion  Is  to  atata 
Inaufflciencjr  of  evidence, — De  Molera  ▼. 
Martin,  120  Cal.  E44.  S46,  St  Pac.  826. 

67.  Specllleation  of  ground  for  new  trial, 
aa  insufficiency  of  evidence  to  support  and 
justify  finding  of  court,  ia  aufflclent.— Bos- 
ton T.  Co.  v.  HtfKenile,  67  Cal.  4SS,  486. 
8  Pac.  22. 

88.  Sane — Same — Where  aotlee  of  latea- 
tlon  stated  that  aiotioH  was  baaed  oa  ■daotcs 
of  eoart,  motion  must  be  denied  where  auch 
notice  did  not  apecify  particulars  of  inauffl- 
dency  of  evidence, — Weyl  v.  Sonoma  Valley 
R.  Co.',  69  Cal.  202,  204,  10  Pac,  610;  In 
matter  of  Cahill.  74  Cal.  62,  59,  15  Pac.  864; 
Neale  v.  Depot  R.  Co.,  04  Cal.  425.  428, 
29  Pac.  964;  Salisbury  v.  Burr,  6  Cal.  Unrep. 
314.  44  Pac.  461.  See  Jue  Fook  Sam  v. 
Lord,  83  Cal.  169,  162,  28  Pac.  225;  Buckley 
V.  Althorf.  86  Cal.  643,  645,  26  Pac.  184;  Mc- 
Lennan V.  Wilcox,  126  Cal.  61,  62,  68  Pac. 
306. 

'  69.  Specification  In  notice  of  Intention 
that  evidence  la  InauAclent  to  Justify  deel- 
alon  la  InauAclent,  partlculara  not  being 
pointed  out,  and  hence  court  on  appeal  will 
not  examine  evidence. — Mcl«ennan  Wil- 
cox, 126  Cal.  61,  68,  68  Pac.  806. 

•0.  Banc— 8aia»— Sam*— "Notice  of  n*> 
tlon"  In  subdivision  4  of  section  as  It  orig- 
inally stood  means  notice  of  Intention  to 
move  for  new  trial,  and  hence  notice 
annexed  to  motion  for  new  trial,  that  he 
would  bring  on  for  bearing  his  motion  for 
new  trial,  given  long  after  expiration  of 
time  for  giving  notice  of  his  Intention  to 
make  motion,  which  motion  specified  par- 
ticulars of  Insufficiency  of  evidence,  is  Insuf- 
ficient to  entitle  such  motion  to  be  heard. 
—Neale  v.  Depot  R.  Co.,  94  Cal.  486,  428, 
29  Pac.  964. 

61.    Same~Stateaieat  of  what  baaed  oa. 

— Notice  of  motion  for  new  trial,  which 
does  not  state  whether  It  would  be  made 
on  affidavit,  minutes  of  court,  bill  of  excep- 
tions or  statement,  as  required  by  this  sec- 
tion, is  Insufflcent. — Hughea  v.  Alaip.  112 
Cal.  687,  690,  44  Pac.  1027.  See  Hill 
Beatty,  61  Cal.  292,  295. 
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this  note. 

62.  Notice  of  intention  to  move  for  new 
trial,  reciting  that  it  would  be  made  upon 
a  statement  or  bill  of  exceptions  and  upon 
record  of  the  court  and  the  minutes,  is  not 
defective  merely  because  motion  was  actu- 
ally baaed  on  bill  of  exceptions. — Duncan  v. 
Times-Mirror  Co..  180  Cal.  408,  68  Pao.  668. 

CS.  Saaie  —  Baaia  — Waiver. — Failure  of 
notice  of  intention  to  'move  for  new  trial, 
to  state  on  what  ft  will  be  based,  can  be 
taken  advantage  of  by  respondents,  though 
they  presented  amendment  to  bill  of  excep- 
tions and  took  part  In  settlement  of  such 
bill,  since  appellant  had  right  to  bill  of 
exceptions  to  be  uaed  on  his  appeal  from 
judgment.— Hughea  v.  Alalp.  112  Cal.  687, 
690,  44  Pac  1027. 

M.  Same — Waiver  af  defccta  ta  aaUae. 
— ^Where  motion  for  new  trial  waa  con- 
tested and  aubmttted  for  decision  without 
objecting  or  reserving  any  right  to  object 
that  notice  of  motion  was  not  made  or 
given  according  to  law.  any  Irregularity 
In  notice  waa  waived. — Christy  v.  Spring 
Valley  W.  W.,  68  Cal.  73,  8  Pac.  849. 

66.  Where  respondent's  attorneys  were 
not  misled  by  notice  of  Intention  to  move 
for  new  trial  by  absence  of  such  notice  to 
specify  that  new  trial  will  be  asked  for. 
since  they  stipulated  giving  further  time 
to  defendant  within  which  to  prepare  and 
serve  its  statement  on  motion  for  new 
trial,  objection  to  such  notice  will  not  be 
sustained. — O'Connell  v.  Main  A  T.  8.  H.  Co., 
90  Cal.  615,  618,  27  Pac.  373. 

M.    Notlec     of    decision— Neccaaary  ta 

limit  time  of  appeal.^ — In  order  to  set  the 
time  in  motion  within  which  a  notice  of 
Intention  must  be  served  and  filed.  It  Is 
necessary  ttiat  the  successful  party  shall 
serve  upon  the  attorney  for  the  moving 
party  a  written  notice  of  the  decision. — 
Batata  of  Richards,  164  Cal.  488.  98  Pac. 
S28. 

Aa  <•  BCeeaoltr  of  ■•tiee  af  dcalalon*  see 

para.  19,  89-48,  this  nota. 

67.  While  a  notice  of  decision  la  neces- 
aary  to  set  the  time  In  motion  within 
which  notice  of  intention  must  be  served 
and  filed,  such  notice  may  be  waived;  but 
the  rule  as  to  the  conditions  under  which 
a  notice  of  decision  is  deemed  to  have  been 
waived,  has  no  application  where  an  actual 
written  notice  has  been  given,  there  being 
nothing  in  auch  a  cose  to  waive. — ^Batata 
of  Richarda,  1S4  Cal.  482,  98  Pao.  528. 

68.  Where  written  notice  of  declalon  Is 
required  to  be  served  upon  an  attorney 
for  a  party  the  party  peroonally  applying 
for  and  obtaining  an  order  for  a  stay  of 
execution  does  not  amount  to  a  waiver  of 
the  written  notice  or  to  a  taking  of  notice 
of  the  decision  so  as  to  affect  the  time 
within  which  notice  of  intention  to  move 
for  a  new  trial  must  be  served  and  filed. — 
Estate  of  Richards,  184  Cal.  478,  488,  98 
Pac.  528. 
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nor  does  code  reqalre  notice  of  what  deci- 
sion was. — ^W^ddfnffham  v.  Tubbs,  H  Cal. 
249,  2S1,  80  Pao.  617. 

TO.  Bawe— Notice  of  aMlKaneat  of  imdm- 
Meat-^waMcleKt  notice  of  entry. — In  a  case 
'In  which  the  party  to  an  action  has  given 
notice  of  assignment  of  a  portion  of  hU 
Interest  In  the  Judgrment  to  his  attorney, 
which  notice  Is  aerved  on  the  defendant, 
asslKned  by  plalntltE,  and  not  by  his  attor- 
ney, this  does  not  constitute  a  sufflclent 
notice  of  entry  of  judgment  under  the  pro- 
visions of  the  above  leetlon. — lansson  v. 
Nat.  Steamship  Co.,  84  CaL  App.  488.  188 
Pae.  161. 

71.  §uw— Wknt  wwatltnte*  irni»g 
dltloul  •-^'-t  upon  two  Issues  by  court 
of  Its  own  motion  deciding  that  such  find- 
ings had  been  inadvertently  omitted  does 
not  render  notice  of  Intention  to  move  for 
new  trial  premature  where  It  was  made 
after  findings  and  conclusions  of  law  were 
made.— Bell  v.  Staacke,  141  Cal.  186,  189. 
74  Pac.  774. 

72.  Sane — 8aBae~Netlce  of  lateatloa  to 
■lOTc  coart  to  set  asMe  aad  vacate  Jadg- 
Hoat  heretofore  rendered  and  entered 
herein  constitutes  sufflclent  notice  to  other 
party  of  rendition  of  such  decision,  and 
time  within  which  to  serve  notice  of  inten- 
tion to  move  for  new  trial  on  his  part 
begins  to  run  at  such  time,  and  notice 
made  more  than  ten  days  after  such  time 
is  too  late.— Waddlngton  v.  Tubbs.  98  Cal. 
249,  260,  SO  Pac.  627. 

75.  Same — Same — Notice  that  •*yoa  wUl 
please  take  aotlce  that  a  decree  has  bcea 
thia  day  catered  In  this  action  in  accord- 
ance with  decision,"  etc.,  "copy  of  which 
Is  herewith  served  upon  you,"  giving  sub- 
stance of  deoree,  is  sufflclent  notice  of  deci- 
sion under  this  section. — Oumpel  v.  Cas- 
tagnetto,  97  Cal.  16.  18,  81  Pac.  898. 

74.  Sane  —  tame  *-  Notice  mt  dcdalOB 
addressed  to  plalatUT,  aad  to  attorneys  o( 
record,  which  was  accepted  by  attorney  for 
plaintiffs  and  defendants  to  crooa-complaint, 
held  BufBclent  notice  of  rendition  of  decision 
as  to  defendants  In  cross-complatnt.  and 
hence  time  In  which  notice  of  Intention  to 
move  for  new  trial  commenced  to  run  at 
time  of  service  of  such  notice,  and  notice 
of  Intention  made  and  entered  thereafter 
was  too  late. — Scott  v,  Glenn.  97  Cal.  618, 
616,  82  Pao.  678. 

79.  tame— Suae— Rendition    of  speclnl 

^-crdlct  In  action  treated  as  action  In  equity 
Is  not  time  from  which  time  to  give  notice 
of  Intention  begins  to  run. — Bell  v.  Marsh, 
80  Cal.  611,  614,  22  Pac.  170. 

76.  Where  certain  special  iaauea  In  case 
were  submitted  to  Jury  and  remaining 
Issues  were  tried  by  court  and  findings  of 
fact  made  by  It  thereon,  actions  were  tried 
by  court,  and  until  court  rendered  its  deci- 
sion It  was  not  competent  for  either  party 
to  give  notice  of  Its  intention  to  move  for 
new   trial,  and  hence  where  notice  was 


given  within  ten  days  after  jury  had  given 
their  answier  to  special  issues,  but  before 
decision  of  court,  such  notice  was  prema- 
ture and  gave  court  no  power  to  act  upon 
motion  thereafter  to  be  made. — Reclama- 
tion Diet.  V.  Thiaby,  131  Cal.  672,  574.  63  Pac. 
918.    See  Bates  v.  Gktge,  49  Cal.  126. 

77.  Same—Same— 8  nbst  I  tnf  Ion  of  guard - 

Ian  for  other  guardians  does  render  notice 
of  intention  served  Immediately  after  such 
substitution,  but  several  years  after  judg- 
ment, in  time. — San  Fernando  F.  H.  Assoc. 
V.  Porter.  68  Cal.  81,  82. 

78.  Same — Same— Terdlet  of  Jury  in  pro- 
bate proceedings  as  to  some  Issues  which 
were  submitted  to  them,  but  on  which  ver- 
dict court  took  no  further  action  in  mat- 
ter. Is  not  verdict  of  Jury  In  action  tried 
by  jury,  but  was  merely  advisory  to  Judge, 
and  had  no  force  and  effect  until  adopted 
by  him;  hence  notice  of  Intention  to  move 
for  new  trial  and  presentation  of  statement 
of  settlement  before  such  decision  was  pre- 
mature.— Jaraes  v.  Superior  Court,  78  Cal. 
107,  108,  sub  nom.  James  v.  McCann,  20  Pac. 
241. 

79.  Same— Same— Where  all  issnca  neeeo- 
anry  to  dnal  tadgmmt  had  been  tried  and 

determined,  and  all  that  remained  was  to 
carry  the  judgment  Into  effect,  motion  for 
new  trial  Is  proper,  though  reference  had 
been  ordered  to  be  determined  In  division 
of  community  property  —  new  trial  being 
re-ezamlnatlon  of  issue  of  fact,  after  trial 
and  decision. — Sharon  v.  Sharon.  79  Cal. 
633,  703,  22  Pac.  26,  131. 

86.  Same— Same — ^Waiver  of  formal  no- 
tice of  dcetslon  may  be  made  by  party 
entitled  to  such  notice. — Gray  v.  Winder,  77 
Cal.  626.  627,  20  Pac.  47.  See  Cottle  v. 
Leltoh,  48  Cal.  320;  Thome  v.  Finn,  69  Cal. 
261,  10  Pac.  414. 

81.  Where  a  notice  of  decision  Is  actu- 
ally served  upon  the  attorney  for  the  losing 
party,  and  such  party  makes  application 
In  person  for  a  stay  of  execution,  such 
application  would  not  constitute  waiver  of 
the  notice  of  decision,  whether  made  before 
or  after  the  servioo  of  the  notice  upon  his 
attorney. — Estate  of  Richards,  164  Cal.  483. 
98  Pac.  628. 

82.  Where,  on  a  certain  date,  the  attorney 
for  the  losing  party  was  served  with  a 
notice  of  decision,  and  on  the  same  date, 
the  party  himself  applied  for  a  stay  of 
execution,  such  application  would  not  con- 
stitute a  waiver  of  the  notice  of  decision, — 
Estate  of  Richards,  164  Cal.  488,  98  Pac.  628. 

88.  Written  notice  of  decision  may  be 
Waived  and  such  waiver  may  appear  from 
some  act  of  acquiescence  of  the  party 
entitled  to  the  notice  In  open  coart  or  in 
the  proceedings  In  the  case  as,  disclosed  by 
the  records  or  flies  of  the  case  or  the 
minutes  of  the  court,  and  where  the  con- 
duct of  the  party  In  the  case  as  appears 
from  such  records  or  minutes  Is  Inconsistent 
with  any  theory  other  than  that  he  had 
formal  notice  of  the  deolslon  under  such 
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clrcumBtances,  he  ia  deemed  to  have  waived 
written  notice. — Estate  of  Rlcbarda,  164  Cal. 
478,  482,  98  Pac.  B28. 

84.  Notice  of  intention  may  be  waived 
by  stipulation,  and  the  court  may  there- 
upon make  an  order  crantlns  the  motion. 
— aibeon  V.  Berryman,  14  CaL.  App.  383,  111 
Pac.  92S. 

85.  Same— Same— Same— Aetaal  notice  of 
drdaloa  renders  formal  service  of  written 
notice  of  such  decision  unnecessary. — Cali- 
fornia Imp.  Co.  T.  Baroteau.  116  Cal.  139, 
188,  47  Pac  1018. 

86.  As  to  whether  actual  notice  of  deci- 
sion of  court,  and  action  on  such  notice 

constituted  waiver  of  formal  notice  of  deci- 
sion, see  San  Fernando  F.  H.  Assoc.  v.  Por- 
ter. 58  Ca!.  81;  Barron  v.  Deleval,  58  Cal. 
96;  Blasi  v.  Howes,  66  Cal.  469.  6  Pac.  100: 
Mullally  V.  Benevolent  Soc.  69  Cal.  559,  11 
Pac.  215;  Gray  v.  Winder,  77  Cal.  526,  527, 
20  Pac.  47;  Dow  v.  Ross,  90  Cal.  562.  27  Pac. 
409. 

87.  Actual  notice  or  knowledge  other 
than  written  Is  InaufRclent  In  any  case 
unless  it  appears  from  the  facts  that  writ- 
ten notice  was  waived. — ^Mallory  v.  See,  lit 
Cal.  356,  368,  61  Pac.  112S. 

88.  Where  defendant's  counsel  knew  of 
rendition  of  Judgment  from  date  thereof, 
motion  for  new  trial,  dated  more  than  year 
ftter  Judgment  was  rendered,  was  properly 
denied,  though  it  was  technically  within 
time  allowed  by  law — no  formal  notice  of 
rendition  of  Judgment  having  been  served 
in    meantime. —  Preston  v.  Eureka    A.  S. 

'Co.,  64  Cal.  198,  201. 

I  89.  Same — Same  —  Same  —  Application  of 
appellant  for  stay  of  execntlon  on  Jndc- 
mcnt  was  waiver  by  her  as  of  that  date  of 
giving  of  notice  of  declsioD,  and  hence  her 
notice  of  intention  to  move  for  new  trial 
which  was  not  filed  within  ten  days  from 
that  date  was  too  late,  and  this  is  not 
affected  by  fact  that  one  of  defendants 
eave  appellant  notice  of  decision  later. — 
Gardner  v.  Stare.  135  Cal.  118,  119,  67  Pac, 
6;  Gray  v.  Winder,  77  Cal.  625,  527,  20 
Pac.  47. 

DO,  CompaTCt  BlagI  v,  Howes.  66  Cal. 
469,  470,  6  Pac.  100. 

Bl,  Same— Same— Same— Conacnt  to  entry 
Of  Jndinnent  given  by  guardians,  which  was 
authorized,  renders  notice  of  Judgment 
unnecessary. — San  Fernando  F.  H.  Assoc.  v. 
Porter,  68  Cal.  81,  82. 

92.  Same  —  Same  —  Same  —  Evidence  of 
walTcr  ntnst  be  clear  and  nncontrndletcd> 
and  not  dependent  on  oral  testimony  or  ax 
parte  affidavits. — Gardner  v.  Stare,  186  Cal. 
118,  119,  67  Pac.  5. 

93.  Same — ^ame — Same— IMovlnic  for  dts- 
mhiNal  of  action  on  ground  that  flndings  had 
been  made  more  than  one  year  prior,  and 
no  Judgment  had  been  entered  in  favor  of 
plaintiff,  shows  notice  of  decision  and  prose- 
cution of  such  notice  and  motion  to  deci- 
sion, and  hence  notice  of  intention-  to  move 


for  new  trial,  served  more  than  ten  days 
after  decision  on  motion  to  dismiss,  was 
too  late.— Foml  v.  Yoell,  99  Cal.  173,  175, 
178,  S3  Pac.  887. 

94.  Same — Same— Same  —  Moving  te 
Modify  nnd  act  naUe  flndlnca  abows  that 
pn-ty  had  actual  notice  that  such  flndlnes 
had  been  made  and  tiled  so  that  written 
notice  was  unnecessary. — Wall  v.  Heald,  95 
Cal.  364,  866,  36  Pac  661;  California  Imp. 
Co.  V.  Baroteau,  116  Cal.  186,  188,  47  Pac. 
1018. 

95.  Same — Same  —  Same  —  Proceeding  to 
act  nnder  decUlon  giving  plaintiff  right 
to  use  water  certain  number  of  days  of 
Week,  and  right  of  defendant  to  use  water 
certain  other  days  of  week,  which  fact  is 
shown  by  affidavit,  la  not  sufHcient  to  show 
such  actual  notice  of  rendition  of  decision 
as  to  amount  to  waiver  by  plaintiff.— 
Mallory  v.  See,  129  CaL  866,  868,  61  Pac. 
1123. 

9«.  Same— Same— Same— Serrtee  of  nntlec 
of  Intention  to  move  fer  new  trial  shows 

waiver  of  notice  of  decision. — Girdner  v. 
Beswick,  2  Cal.  Unrep.  535,  8  Pac.  11.  See 
Cottle  V.  t«ltch,  43  Cal.  320,  322. 

97.  Same— Same— Snme  — That  plalntlffa 
were  minors  at  time  of  Jndgmcnt  doe*  not 
affect  qneatlon  of  waiver  of  notice  of  deci- 
sion, since  they  bad  commenced  and  prose- 
cuted action  for  final  Judgment  and  must 
abide  consequences. — Gray  v.  Winder,  77 
Cal,  525.  628,  20  Pac,  47. 

98.  Notice  of  Intention — Neeeartty  of 
service  of. — Failure  to  serve  adverse  party 
with  notice  of  intention  to  move  for  new 
trial  will  be  attended  with  same  conse- 
quences as  failure  to  serve  adverse  party 
with  notice  of  appeal  from  Judgment  Court 
will  have  no  Jurisdiction  to  re-examine  an 
Issue  of  fact  that  It  has  tried  and  change 
its  decision  thereon  unless  all  parties  to 
the  Issue  and  former  decision  are  properly 
before  It. — Herriman  v.  Menzles,  115  Cal. 
16.  26.  66  Am.  St.  Rep.  82.  36  L.  R,  A,  318, 
44  Pac.  660,  46  Pac.  730;  United  States  v. 
Crooks,  116  Cal.  43,  45,  47  Pac.  870. 

99.  Motion  for  new  trial  is  special  pro- 
ceeding within  case  and  court  has  no  Juris- 
diction to  entertain  the  motion  unless  notice 
of  intention  Is  given  substantially  as  pre- 
scribed.— Calderwood  v.  Brooks,  28  Cal.  161, 
164;  Wright  v.  Snowball,  46  Cal.  664;  Kelly 
V.  Larkin,  47  Cal.  68,  69;  Domingues  v.  Bfas- 
cotti,  74  Cal.  269,  270.  16  Pac.  773;  CCon- 
nell  T.  Main  ft  T.  a  H.  Co.,  90  Cal.  616,  618 
27  Pac.  378. 

100.  The  filing  and  service  of  the  notice 
Is  the  initiation  of  a  new  statutory  pro- 
ceedinfT,  collateral  to  the  main  action,  the 
parties  to  which  are  determined  by  the 
notice,  and  the  Jurisdiction  of  the  court, 
obtained  by  such  service,  is  not  ousted  by 
the  death  of  a  party,  who  has  been  properly 
served,  prior  to  the  hearing  of  the  motion. 
— Bell  V.  San  Francisco  Bav.  Union,  153 
Cal.  69,  94  Pac,  225. 
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101;  -•  A,  notice  of  Intention  to  move  for 
a  nev  trial  served  before  entrr  of  Judg- 
ment IS  'premature  and  a  nullity,  and  does 
not  forbid'  the  appellant  from  giving  a 
later  and  proper  one.  A  similar  and  proper 
notice  served  n-ithin  the  ten  days,  whether 
or  not  the  appellant  had  notice  of  entry 
of  Judgment,  is  not  affected  by  the  previ- 
ous void  notice. — The  Yamato  v.  Bank  of 
So.  Cai.,  170  Cal.  361,  149  Pac.  82$. 

102.  In  an  action  for  money  had  and 
received,  the  defendant  answered  and  set 
up  a  counter-claim  for  services,  and  alleged 
that  the  difference  between  the  sum 
demanded  by  the  plaintiff  and  the  value  of 
the  services'  had  been  paid,  and  the  verdict 
was  rendered  for  the  defendant.  It  was 
held  that  such  Verdict  constituted  an 
Implied  finding:  that  the  reasonable  value 
of  the  services  waa  as  alleged  In  the  coun- 
ter-claim, and  that  the  defendant  had  paid 
the  difference  between  the  «mount  de- 
manded by  the  plaintiff  and  the  value  of  the 
services.  It  was  further  held  that  since 
Code  of  Civil  Procedure,  section  669,  pro- 
vides that  the  notice  of  Intention  to  move 
for  a  trial  on  the  ground  of  Insufficiency 
of  evidence  must  specify  the  particulars  In 
which  the  evidence  Is  claimed  to  be  insuf- 
ficient, the  court  had  no  power  to  grant 
a  new  trial  where  the  notice  of  the  motion 
on  the  ground  of  the  insufficiency  of  the 
evidence  alleged  simply  that  the  undis- 
puted evidence  and  admissions  on  the 
part  of  defendant  showed  that  at  the  time 
of  the  commencement  of  the  action  the 
defendant  had  in  his  hands  more  than  a 
suRlclent  sum  to  cover  his  claim  for  legal 
services,  as  this  specification  of  the  Insuf- 
tlctency  of  the  evidence  was  not  aufllclent 
to  cover  the  implied  findings,  as  above 
stated. — Western  Pac,  I<and  Co.  v.  Wilson, 
19  Cal.  App.  3SS,  126  Pac.  1076. 

!€••  SaMe— Aa    to    time    of  making.— 

Under  the  provisions  of  the  above  section 
and  of  sections  939,  941b,  966,  and  968.  post, 
a  party  whose  right  to  appeal  from  a  Judg- 
ment has  expired  by  the  lapse  of  time 
with  the  service  of  a  notice  of  motion  of 
intention  to  move  for  a  new  trial,  he  can 
not  revive  that  right  of  appeal  by  subse- 
quently giving  notice  of  intention  to  move 
for  new  trial,  even  in  those  cases  where 
there  was  no  notice  of  the  entry  of  Judg- 
ment served  upon  him. — Pacific  Light  A 
Power  Corp.  v.  Eauffman,  89  Cal.  App.  499, 
179  Pac.  452. 
See  pars.  118-122,  this  note. 

1*4.  Saiipc  — Delay  la  ecrvlee  —  Relief 
tmm. — While  the  court  can  not  relieve  from 
a  failure  to  make  timely  service  of  notice 
of  Intention  to  move  for  a  new  trial,  it 
may  relieve  from  the  effect  of  delay  In 
serving  a  bill  of  exceptions. — Haviland  v. 
Southern  Cal.  Bdlson  Co..  172  Cal.  601.  158 
Pac.  328. 

lOHL  Sane— Jadieinent  not  affecting  other 
defeadaate — Service  of  notice. — The  neces- 
sity for  serving  a  notice  of  Intention  to 
movo  for  a  new  trial  under  the  provlfefOnn 


of  the  above  section  Is  governed  by  the 
actual,  and  not  by  the  mere  nominal  rela- 
tions of  the  parties  and  the  persons  to  be 
served  with  such  notice  and  those  whose 
rights  could  have  beSn  affected  by  an  order 
made  either  granting  or  refusing  sucli 
motion;  and  when  there  are  several  de- 
fendants, and  the  Judgment  against  some 
of  the  defendants  Is  not  questioned,  a 
notice  of  motion  by  any  other  defendant 
need. not  be  served  upon  the  defendants  as 
to  whom  the  Judgment  is  final. — Ferrell  v. 
City  of  Ontario.  —  Cal.  App.  — .  194  Pac.  69. 

10«.  Same^Pcadeaey  of  procecdlBg  for 
a  new  trial. — Under  the  provisions  of  the 
above  section  notice  of  intention  to  move 
for  new  trial  must  be  filed  within  ten  days 
after  verdict.  If  the  trial  was  by  Jury,  and 
If  a  new  trial  proceedings  is  not  so  Insti- 
tuted within  that  time,  no  proceeding  on 
a  motion  for  new  trial  can  be  held  to  be 
"pending"  within  the  meaning  of  sections 
934  and  94tb,  post,  and  an  appeal  from  the 

.final  Judgment,  to  be  effective,  must  be 
taken  within  sixty  days  from  the  entry  of 
such  Judgment,— Whiting-Head  Commercial 

.Co.  V.  Bayside  Land  Co.,  178  Cat  93,  172 
Pac.  698. 

10T.  8aK'  'WoeeosItT  oC  servtec  of  BOtlcc 
of  latentioB  «poa  adverse  parties. — A  notice 
of  intention  on  '  motion  for  a  new  trial, 
however  made,  must.  In  order  to  be  effec- 
tual,  be  served  upon  all  adverse  parties. — 
National  Bank  of  California  v.  Mulford,  17 
Cal.  App.  566,  120  Pac.  446. 

An  to  "advcree  party,'*  see  pars.  26-36, 
this  note. 

108,  Where  the  motion  Is  made  on  the 
minutes  the  notice  of  intention  muat  specify 
the  particulars  In  which  the  evidence  Is 
insufficient  to  justify  the  decisions,  and 
the  particular  errors  relied  upon,  and  a 
failure  to  make  -such  specification  is  ground 
for  a  denial  of  the  motion. — -National  Bank 
of  California  Mulford.  17  CaL  App.  664. 
120  Pac.  446. 

lOS.    Same  —  Same  —  Adverse  party.— 

Where  the  contention  of  the  moving  party 
was  such  that  the  granting  of  the  motion, 
and  the  sustaining  of  his  claim  would  result 
In  an  Increase  of  the  Judgment  against  his 
co-defendant,  such  co-defendant  Is  an  ad- 
verse party  within  the  meaning  of  this 
section,  and  must  be  served  with  notice 
of  Intention. — National  Bank  of  California 
V.  Mulford,  17  Cal.  App.  666,  120  Pac.  446. 

Am  to  "adveme  party,"  see  pars.  26-36, 
this  note. 

llOi  Same— Same~Pallore  to  serve  oa 
adverse  party. — An  appeal  from  an  order 
denying  the  motion  will  not  be  dismissed 

for  failure  to  serve  with  the  notice  of  ap- 
peal an  adverse  party  who  had  not  been 
made  a  party  to  the  motion;  but  the  failure 
to  serve  an  adverse  party  with  the  notice 
of  Intention  is  ground  for  the  denial  of 
the  motion,  and  for  the  afflrmance  on  ap- 
peal of  an  order  of  denial. — Johnson  v. 
Phenix  Ins.  Co.,  162  Cal.  198,  92  Pac.  132. 
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111.  In  the  abtence  of  servloe  on  the  ad- 
verae  party  of  notice  of  Intention  to  move 
for  a  new  trial,  the  lower  court  baa  no 
authority  to  grant  Buch  motion,  and  the 
voluntary  appearance  and  consent  to  the 
hearing:  of  the  motion,  given  months  after 
the  expiration  of  the  time  to  serve  such 
notice,  does  not  cure  the  defect. — Title  Ins. 
&  Trust  Co.  T.  Callforsia  DeveL  Co.,  171 
Cal.  174.  ISS  Pac.  542. 

112.  SatBc— Same— Same— Bffecf  of  fall- 
•rc  to  acrre  Hotle*  upon  all  adverse  parties, 
as  required  by  above  section,  la  to  deprive 
the  court  of  Jurisdiction  to  vrant  the 
motion. — Caruthers  BuUdlns  Co.  v,  John- 
son, 174  Cal.  2<.  24,  161  Pac.  986,  foUowInc 
Herrlman  v.  Menzles,  116  Cal.  16,  66  Am. 
St.  Rep.  81,  35  L.  R.  A.  318,  44  Pac.  660. 
46  Pac.  730;  Johnson  v.  Phenfx  Ins.  Co., 
14«  Cal.  671,  80  Pac.  719;  Nllea  v.  Oonaalea, 
166  Cal.  369,  100  Pac.  1080. 

113.  A  proceeding:  for  a  new  trial  la  Initi- 
ated by  filing:  and  serving  upon  the  adverse 
party  within  a  given  time  a  notice  of  In- 
tention to  move  for  a  new  trial,  and  the 
failure  to  aerve  the  notice  upon  all  adverae 
parties  deprlvas  the  superior  court  of  Juris- 
diction to  grant  the  motion;  the  failure, 
however,  to  serve  a  given  party  will  not 
deprive  the  court  of  Jurisdiction  to  grant 
the  motion  In  so  far  as  It  can  be  granted, 
without  affecting  the  rights  of  the  party 
not  served. — Caruthers  Building  Co.  T. 
Johnson,  174  Cal.  20,  161  Pac.  985. 

114.  Same — Payment  of  feca. — Where  no- 
tice of  Intention  to  move  for  new  trial  waa 
left  with  clerk  on  last  day  allowed  by  law, 
but  no  fees  therefor  were  paid,  and  clerk 
did  'not  file  It  until  thereafter,  notice  was 
too  late. — ^Davls  v.  Hurgren.  12S  Cat  48,  50. 
67  Pac.  684. 

115.  Saaie—SaflicicBer  of  M«4tee  of  latea- 
tton. — A  notice  stating  the  intention  to  move 
"to  vacate  and  set  aside  the  Judgment,"  etc.. 
and  specifying  four  of  the  grounds  men- 
tioned herein  Is  sufllclent  notwithstanding 
It  is  directed  against  the  Judgnient  rather 
than  the  decision. — ^Hoover  T.  Wolfe,  167 
Cal.  337,  139  Pac  794. 

116.  A  notice  of  Intention  to  move  for  a 
new  trial  Is  not  Ineffectual  because  the 
intention  as  stated  was  "to  move  the  above 
entitled  court  to  vacate  the  Judgment  en- 
tered," etc.,  whereas  the  word  "decision" 
Instead  of  "Judgment"  Is  used  in  the  code. 
— fearon  v.  Fodera.  169  Cal.  370,  Ann.  Cas. 
1916D,  312,  148  Pac.  200. 

117.  Where  the  plaintiff  moved  for  a  new 
trial  because  of  the  inadequacy  of  the  dam- 
ages under  the  evidence,  If  the  speclflcatlon 
of  the  ground  was  sufficient  to  enable  the 
opposing  counsel  to  determine  what  evi- 
dence should  be  put  In  the  statement,  and 
the  Judge  to  strike  out  redundant  and  use- 
less matter,  It  Is  enough. — Taylor  v.  North- 
ern Blec.  R.  Co.,  26  Cal.  App.  766,  148  Pac. 
548. 

118.  Same~-Tlinc  for  HIIbk. — Failure  to 
file  notice  of  intention  to  move  for  new 
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trial  within  ten  days  after  notice  of  deci- 
sion, renders  denial  of  motion  jffoper, 
though  such  notice  of  Intention  waa  served 
on  adverse  party  within  due  time. — Sutton 
V.  Bymons,  100  Cal.  670,  S77,  16  Pac.  IfiS. 

As  to  ooav«tatlOB  oC  tima  wttUa  which  f  o 
move  for  a  mmw  trialt  aee  note  40  X<.  R.  A. 
226. 

119.  A  notice  of  intention  to  move  for  a 
new  trial  must  be  Hied  as  well  as  served 
within  the  time  prescribed  by  the  code, 
and  the  trial  court  Is  without  Jurisdiction, 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure, to  relieve  a  party  from  the  conse- 
quences of  anch  a  failure. — ^Neale  T.  Mor- 
row, 174  Cal.  49,  161  Pac.  1166. 

.  ISA.  Same— Tlae  for  ■erriee^Party  In- 
tending to  move  for  new  trial  moat,  within 
ten  days  after  verdict,  file  with  clerk  and 
aerve  on  adverse  party  notice  of  such  Inten- 
tion.—Brlchman  V.  Rosa,  67  Cal.  601,  602,  S 
Pac.  316:  San  Fernando  F.  H.  Assoc.  V. 
Porter,  68  Cal.  81,  82. 

121.  This  provision  Is  mandatory. — Clark 
V.  Crane,  67  Cal.  629,  632. 

122,  This  section  as  originally  enacted 
governed  giving  of  notice  of  motion  for 
new  trial  from  time  It  went  Into  V^ect, 
and  hence  notice  made  over  three  years 
afterwards  was  too  late. — Hodgdon  v. 
Qrlffln,  66  Cal.  610. 

138.  Sam^— SaBe—Extenslon  of  tlnie  In 

which  to  serve  notice  of  intention  to  move 
for  new  trial  may  be  made  under  section 
1064,  post,  when  such  extension  Is  asked 
for  before  expiration  of  statutory  ten  days 
In  which  said  notice  is  required  to  be 
served. — Burton  v.  Todd,  68  Cal.  485,  487,  9 
Pac.  663.  Overruling  Brlchman  v.  Rosa,  67 
Cal.  601,  602,  8  Pac.  816;  See  Clark  v.  Crane, 
67  Cal.  629,  632;  Hook  V.  Hall,  2  Cal.  Unrep. 
469,  6  Pac.  422. 

Am  to  extension  of  time  to  flic  notice  of 
Intention  to  aaovc  for  new  trial  mm*  to  pre- 
pare and  acrva  bill  of  exccpllna  or  atatc- 
Bicnt,  see,  post,  §  1064  and  note. 

124.  Extension  of  thirty  days  in  addi- 
tion to  time  allowed  by  this  section  is 
authorised  under  section  1064,  post. — Moffat 
v.  Cook,  66  Cal.  236,  t  Pac.  806. 

'  ISB,  Same  Saino— Saate— -Mny  ke  made 
by  atlimlatloa  of  attomeys  for  parties. — 
Simpson  V.  Budd,  81  Cal.  488,  480,  27  Pac. 

768. 

130.  Same  —  Same  —  Same  —  Mottom  to 
modify  nad  set  aside  llndlags  will  not  ex- 
tend time  within  which  motion  for  new 
trial  can  be  made,  and  hence  notice  of 
motion  for  new  trial  served  within  ten 
days  after  motion  to  modify  and  set  aside 
findings  Is  too  late  where  more  than  ten 
days  have  elapsed  since  such  findings  were 
filed,  they  constituting  decision. — California 
Imp.  Co.  v.  Baroteau,  116  Cal.  136,  188,  47 
Pac.  1018. 

127.  Sanie~Same — Fallnre  to  Ble  notieo 

within  tea  days,  after  verdict  renders  such 
notice  inelCective. — Hook  v.   HaU,   2  Cul. 
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469,  6  Pac.  422;  Qlrdner  v.  Beawlck,  i  CaL 
Unrep.  536,  8  Pac  II.  See  Coveny  v.  Hale. 
49  Cat  652.  555;  Brady  ▼.  Felall,  64  Cal. 
180.  182:  Clark  v.  Crane.  67  Cal.  829,  883; 
Jue  Fook  Sam  v.  Lord,  88  Cal.  169,  181, 
23  Pac.  225. 

128.  Motion  was  properly  denied  for  auch 
failure. — Coveny  v.  Hale,  49  Cal.  662,  656. 

129.  Such  failure  renders  refusal  to  set- 
tle atatement  proper. — Clark  v.  Crane.  67 
Cal.  829,  633;  Jue  Pook  Sam  v.  X^rd,  88  Cal. 
169,  161,  23  Pac.  226. 

130.  Judgre  can  not  be  required  to  aettle 
such  atatement  merely  to  b«  uaed  on  ap- 
peal,^— Jue  Pook  Sam  v.  X<ord,  88  Cat  169. 
161.  28  Fao.  225. 

181.  Such  failure  will  prevent  appellant 
from  ImpeachinK  flndinffe. — ^Brady  v.  Felall. 
64  Cal.  180,  182. 

132.  Same— ■■He  — Preauivtlra  mm  to 
ttaw  of  KMmm  aetlee  ef  tatentleM.— Where 
record  is  allent  as  to  when  notice  was 
triven.  It  will  be  asaumed  on  appeal  that 
notice  waa  given  within  proper  time,  but 
where  It  appears  In  record  that  notice  waa 
r.ot  given  at  proper  time  It  becomes  duty 
of  appellant  to  have  it  appear  by  record 
that  defect  waa  overcome  or  waived. — 
Reclamation  Dlst  v.  Thlsby,  181  Cal.  678, 
674.  68  Pac.  918.  See  Patrick  v.  Morse.  64 
Cal.  88,  68,  74  Pac.  43». 

1SS.  flaiM— Sanae—Reatontlea  ef  rtelit 
to  Move  tor  mw  triaL — Order  of  court  per- 
mitting amendment  of  original  notice  made 
after  right  to  move  for  new  trial  on  orig- 
inal notice  had  been  waived  by  defendanta, 
and  lost,  la  void,  and  does  not  restore  right 
to  move  for  new  trial. — Cooney  v.  Furlong, 
66  Cal.  620,  622,  6  Pac.  388.  See  Bear  River 
&  A.  W.  ft  M.  Co.  V.  Boles,  24  Cal.  364; 
Thompson  v.  Lynch,  43  Gal.  482. 

184.  Same — Same— Btateateal  In  bill  of 
cxcevtiena  that  notice  waa  acaaonablr 
•erred  will  prevail  over  notice  of  intention 
found  in  record  showing  it  was  filed  one 
day  too  late:  notice  of  intention  to  move 
for  new  trial  not  being  part  of  record. — 
Mendocino  County  v.  Peters,  2  Cal.  App.  24. 
82  Pac.  1122;  Nye  v.  MaryavlUe  A  T,  C.  St. 
R.  Co..  97  Cal.  461,  462,  82  Pac  630;  Down- 
ing V.  Le  Du,  82  Cal.  471.  472,  28  Pac.  202; 
Monterey  County  v.  Cuahlng.  88  Cal.  607, 
609.  23  Pac.  700. 

186.  Same  —  Same  —  WalT«r  of  delay. — 
Failure  to  object  that  notice  of  motion  for 
new  trial  was  not  given  in  time  waives 
such  defect  that  time  will  be  deemed  ex- 
tended by  consent  of  parties,  and  such 
objection  can  not  be  taken  for  first  time 
on  appeal. — Brlchman  v.  Robs,  67  Cal.  601. 
602,  8  Pac.  316.  See  Hobba  v.  Duff.  43  Cal. 
486;  Hodgdon  V.  Grlflln,  56  Cal.  610,  612; 
Gray  v.  Nunan,  63  Cal.  220;  Patrick  v. 
Morae,  64  Cal.  462,  2  Pac.  49;  Schieffery 
V.  Tapla,  68  Cal.  184.  186,  8  Pac.  878;  Olrd- 
ner  v.  Beawlck,  69  Cal.  112,  116,  10  Pac. 
278:  Simpson  v.  Budd.  91  Cal.  488.  491.  27 
Pac.  758;  Mendocino  County  v.  Peten,  2  Cal. 
App.  24,  82  Pac  1128. 


138.  Where  it  does  not  appear  in  the 
record  that  any  notice  of  decision  waa  ever 
served  on  plaintiff  or  his  attorney,  appeal 

will  not  be  dismissed  because  notice  of 
Intention  to  move  for  new  trial  was  not 
filed  until  twelve  daya  had  elapsed  from 
day  on  which  decision  of  case  was  made,  and 
where  no  objection  waa  made  in  court  be- 
low to  settlement  of  case  on  such  motion. 
— Carpenter  v.  Hewel,  67  Cal.  689,  690,  8 
Pac.  814. 

137.  Objection  that  the  notice  of  Inten- 
tion to  move  for  new  trial  was  not  served 
in  time  will  be  overruled  where  facta  al- 
leged do  not  appear  In  record  and  state- 
ment  was  settled  by  Judge. — Nlppart  v. 
Warneke,  188  Cal.  601,  603.  61  Pac.  96,  270. 
and  cases  cited. 

ISS.  Samo— Saat^— Sanw— Reaervatloa  of 
objecttoa, — Where  counsel  accepted  service 
of  notice  of  intention  to  move  for  new  trial, 
with  reservation  of  objection  that  notice 
was  not  served  within  time  allowed  by  law, 
and  bill  of  e:xceptlons  shows  that  time  to 
Berve  such  notice  had  not  been  extended, 
and  that  at  time  amendments  were  pre- 
sented same  reservation  was  made,  and 
that  at  time  of  settlement  of  bill  of  excep- 
tions same  objection  was  made,  no  waiver 
of  failure  to  serve  notice  within  Ume  fixed 
by  statute  was  made. — Gumpel  v.  Castag- 
netto,  97  Cal.  16,  14.  SI  Pac.  898. 

189.  Recital  in  statement  on  motion  for 
new  trial  that  plaintifE  does  not  waive  any 
rights  that  she  may  have,  to  object  and 
except  to  hearing  of  motion  for  new  trial 
on  ground  that  notice  of  such  motion  was 
not  filed  with  clerk  within  statutory  time, 
does  not  amount  to  bill  of  exceptions  so  as 

to  enable  it  to  be  considered  on  appeal  

Hook  v.  Hail,  68  Cal.  88.  88,  8  Pac.  696. 

in.     STATEMENT  AND  SPE30IFICATI0NS. 

The  matter  contained  under  this  subdi- 
vision is  largely  academic,  since  the  repeal 
of  secton  661. — See,  post,  S  661,  note  par.  1 

Am  to  ■tatemeOt  om  avveala  see,  post,  S  661, 
note  pars.  84  et  aeq. 

As  to  apeeflcatiOB  of  crroni  aod  objee- 
tlooa.  see.  post,  !  661.  note  para.  92-97. 

140  Ameadmeat. — When  judge  becomes 
satisfied  that  statement  as  settled  did  not 
truly  state  case,  he  was  authorized  and 
it  was  his  duty  to  make  such  corrections 
therein  as  would  cause  it  to  conform  to 
facts. — Fountain  W.  Co.  v.  Superior  Court. 
189  Cal.  648,  662,  73  Pac.  690. 

141.  Same — By  Inaertlnc  exhibits  Which 
were  omittef"  therefrom  by  Inadvertence  of 
attorney  may  be  allowed,  especially  where 
proposed  statement  indicated  that  such  ex- 
hibits were  to  be  Inserted  so  that  opposing 
counsel  was  not  misled. — Warner  v.  Thomaa 
Parisian  Dyeing  A  Cleaning  Works,  1  Cal. 
Unrep.  880,  87  Pac  168. 

143.  Same— By  iHsertUuc  speeUeatloii  of 
ORor  and  vartlealara,  so  that  motion  for 
new  trial  might  be  presented  on  its  marts. 
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was  proper. — Clark  v.  Rauer,  2  Cal.  App. 
2S9>  83  Pac.  291. 

148.  San«— Br  Inaertlns  apedflcjitloa*  mt 
iBanlBcleacr  mt  erldcaec.  was  properly  al- 
lowed where  statement  as  originally  served 

did  not  contain  such  specltlcation  ahd  op- 
posing party  did  not  object  to  matter  pro- 
posed to  be  added  to  statement. — Swett  v. 
Gray,  141  Cal.  68,  68,  74  Fac.  439. 

144.  Saine~-Fallare  to  serve  plalnUtf 
with  Kottee  of  mutloD  to  nmcnd  statemcMt 

was  not  prejudicial  to  plaintiff  where  pro- 
posed amendments  were  served,  and  plain- 
tiff being  present  at  liearing  offered  no 
amendments  and  did  not  object  to  matter 
proposed  to  be  added. — Swett  v.  Gray,  141 
Cal.  63,  68,  74  Pac.  439. 

145.  Failure  to  give  any  notice  In  refer- 
ence to  rejection  of  proposed  amendments 
Is  admission  that  they  were  to  be  allowed. 
--Black  V.  Hllllker.  ISO  Cat  190,  192,  62 
Pac.  481. 

148.  Failure  to  notify  opposing  party  ol 
refusal  to  adopt  amendments  to  statement 
does  not  amount  to  adoption  of  such  amend- 
ments where  moving  party  has  dellverttd 
statements  and  amendments  to  clerk  or 
judge  —  no  other  method  beinff  prescribed 
signifying  refusal  to  adopt.— Mellor  ^v. 
Crouch,  76  Cal.  694,  59S,  18  Pac.  686. 

147.  Same  —  NoB-acceptaacc  af  — N*tlee 
•f  preacMtatioa. — Where  the  moving  party 
upon  non-acceptance  of  amendments  noti- 
fied the  adverse  party  that  It  would  pre- 
sent the  statement  to  the  Judge  for  set- 
tlement "in  due  time"  such  notice  la  not  to 
be  construed  that  the  proposed  statement 
and  amendments  would  be  presented  on  aC" 
tual  notice  but  that  the  course  prescribed 
by  thli  section  would  be  followed,  which 
course  permitted  either  presentation  to  the 
Judga  on  actual  notice,  or  a  delvery  to  th'e 
clerk  for  the  Judge  without  notice.; — Doug- 
las V.  Southern  Pac.  Co.,  161  Cal,  246,  ,90 
Pac.  638. 

148.  Same— PreaamptloA  of  adoption  of 

aaicadmeats  to  statement,  where  moving 
party  does  not  Indicate  his  non-adoption  of 
them  by  serving  notice  that  statement  and 
amendment  would  be  presented  to  Judge  for 
settlement,  as  prescribed  by  this  section. 
— Pendergraas  v.  Cross.  73  Cal.  475,  15 
Pac.  63.  ' 

148.  Ssnie — Rcfnsal  to  settle  atatement. 

— Remedy  Is  not  by  appeal  from  order 
denying  the  motion  for  new  trial,  but  by 
proper  proceedings  to  compel  settlement. — 
GstudiUo  V.  Security  Loan  &  T.  Co.,  1^ 
Cal.  66.  70,  109  Pac.  884. 

leo.  Same — Settlement  of  atatemeat.^ 
The  paper  Is  ultimately  used  as  a  basis  for 
presenting  the  merits  of  a  case  upon  appeal, 
the  right  to-'  which  Is  constitutionally  con- 
ferred, and  no  narrow  construction  should 
be  placed  upon  a  rule  of  procedure  which 
would  defeat  that  right. — Douglas  v.  South- 
ern Pac.  Co.,  151  Cal.  245,  90  Pac.  538. 


151.  Provisions  of  section  are  to  be 
liberally  construed  with  a  view  to  promot- 
ing the  rights  of  the  pfirttea  and  In  the  In- 
terests of  Justice. — ^Douglas  v.  Southern 
Pao.  Co.,  161  Cal.  246,  90  Pac.  688. 

lOX  Same— Same— AmendmeBts  rejected 
— PreaentatloB  to  Jadge— Dellverr  to  clerk 
—Five  dars*  notice, — When,  upon  rejection 
of  amendments,  the  atatement  is  delivered 
to  the  clerk  for  the  Judge,  the  moving  party 
is' not  required  to  .  give  the  five  days'  no- 
tice to  the  adverse  party,  required  when 
the  statement  Is  presented  directly  to  the 
Judge,  It  being  held  that  the  clause  relating 
to  Ave  days'  notice  Is  Intended  to  qualify 
the  preceding  sentence  only,  and  not  that 
which  follows. — Curtln  v.  Ingle,  .165  Cal. 
64,.  99  Pac  .  480. 

IBS.  Bill  of  caccpltons  or  proposed  state- 
ment—In  general. — Where  the  record  on 
appeal  shows  that  the  bill  of  exceptions 
used  on  the  motion  was  not  prepared  or 
served  In  time,  and  shows  no  relief  from 
the  default,  it  can  not  be  considered  on 
such  appeal. — Johnson  v.  German -American 
Ins.  Co.,  160  Cal.  SS7,  88  Pac.  986. 
.  See,  also,  post,  S  660  and  note. 

As  to  ^hen  UU  of  exceptions  on  motlan 
Cor  new  trial  may  be  n*ed  on  appeal,  see, 
post,  t  661  and  note. 

Am  tu  bill  of  exception*  In  alternative  ap- 
peal, see  par.  6,  this  note. 

A«  to  incorporation  of  bill  of  exeeptlona 
and  statement  of  the  ease  In  the  aame 
pnper,  see.  ante,  S  660  and  note. 

154.  Same— .Amendment*  to. — Where  pro- 
posed statement  or  bill  of  exceptions  falls 
to  present  sulDclent  evidence  It  was  duty 
of  opposing  party  to  propose  amendments, 
and  not  by  failing  to  do  so  throw  labor  of 
-proposed  amendments  on  Judge  trying  case. 
— Vatcher  V.  Wilbur,  144  Cat.  686,  640,  78 
Pac.  14. 

155.  Where  the  proposed  statement 
merely  stated  that  defendant  gave  evidence 
tending  to  disprove  allegations  of  com- 
plaint and  sustain  allegation  of  his  answer, 
and  as  part  of  such  evidence  offered  depo- 
sition and  set  out  questions  and  answer 
which  were  claimed  to  have  .beeq,  errone- 
ously excluded.  It  was  right  ■  of  opposite 
party  to  propose  amendment  Incorporating 
In  statement  so  much  of  evidence  as  would 
show  that  exclusion  of  testimony  sought 
to  be  stricken  out  would  not  have  changed 
result,  and  hence  costa  will  not  be  taxed 
against  them  though  such  amendment  re- 
quired insertion  of  greater  portion  of  evi- 
dence.— DuCTy  T.  Duffy,  104  Cal.  602.  607,  38 
Pac.  44^. 

166.    Same— Same— taaertlon  ef  exUhlto. 

— ^Where  certain  exhibits  claimed  to  have 
been  used  in  evidence  are  referred  to  in  the 

body  of  the  statement  on  motion  for  new 

trial  as  plaintiff's  exhibit  No.    at  end 

of  sti^tement,  and  such  exhibits  are  set  out 
in  appendix  to  such  statement,  properly 
numbered,  preceded  by  title  "the  following: 


Digitized  by 


Ch.TEI,Art.Il.] 


STATEHBKT  AMD  SPBCIPICATIONS. 


are  tli«  exhibit*  offeretl  and  read  on  behalf 
of  plaintiff's  motion  In  the  foreffolng  state- 
ment," they  are  thereby  sufSclently  Iden- 
tlfled  and  incorporated  In  and  made  part 
of  such  statement. — Sharon  Sharon,  79 
Cal.  633,  22  Pac.  26,  131. 

Am  to  papera  to  be  Inclnded  In  bill  of 
«xeeptloa«,  see,  ante,  9  648  and  note. 

Aa  to  akclctoM  totm  of  bill  of  cxecptloiui, 

see,  ante.  }  648  and  note. 

167.  Practice  In  preparing  proposed  state- 
ments in  reference  to  document  or  record 
with  remark  "here  Insert"  Is  sufficient,  since 
it  notifies  opposite  party  that  such  docu- 
ment Is  to  become  part  of  statement,  but 
such  would  not  be  sufficient  In  engrossed 
statement. — Reclamation  Dlst.  v.  Hamilton, 
112  Cal.  603.  607,  44  Fac.  1074. 

lS7a.  Depositions  belner  on  file,  may  be 
made  part  of  statement  by  calling  for  them 
by  words  "here  Insert"  at  proper  place,  and 
when  transcript  is  made  up  they  should  be 
copied  In  full  where  called  for. — Sharon  T. 
Sharon.  79  Cal.  «SS,  23  Pac.  3S,  181. 

1S8.  Wliere  certlllcate  to  enffroased  state- 
ment on  motion  for  new  trial  states  that  It 
is  but  siceleton  and  does  not  contain  all 
evidence,  statement  will  be  disregarded. — 
Brind  V.  Greffory,  12S  Cal.  480,  482,  6S  Pac. 
250. 

IM.  Saaac — Conatraetlon  of. — Where  the 
proposed  bill  of  exceptions  or  statement  Is 
presented  by  the  party  proposing  It  to  the 
Judge,  the  five  days'  notice  provided  for 
must  be  given,  hut  this  provision  quali- 
fies only  the  preceding  clause  of  the  sen- 
tence and  Is  not  applicable  to  the  case  where 
the  statement  or  bill  and  amendment  are 
delivered  to  the  clerk  for  the  Judge,  for  In 
the  latter  case  the  judge  must  designate  a 
time  for  the  settlement  and  the  clerk  give 
notice  of  it. — Curtin  v.  Ingle,  165  Cal.  53,  66, 
99  Pac.  480. 

IW.  Same — ^Diligence  1m  aettlcmeBt  of. — 

Under  the  rule  of  the  supreme  court  ex- 
tending the.  time  to  file  a  transcript  until 
forty  days  after  the  settlement  of  a  bill  of 
exceptions,  that  court  will  not  Inquire  Into, 
upon  motion  to  dismiss  an  appeaL,  the 
question  of  diligence  or  negligence  of  the 
appellant  in  procuring  the  settlement  of 
the  statement  or  bill.  If  the  respondent  Is 
agreed  In  that  respect  his  remedy  is  by 
objection  to  the  settlement  by  the  trial 
Judge,  and  If  the  decision  be  unfavorable  to 
him.  he  may  have  It  Incorporated  in  the 
record  and  reviewed  on  appeal  from  the 
Judgment,  and  this  applies  whether  the 
hill  or  statement  be  one  prepared  before  or 
after  the  hearing  of  the  motion  upon  which 
it  Is  prepared. — Curtin  v.  Ingle,  166  Cal.  63, 
57,  99  Pac.  480. 

im.  SsBie — PreiiaDiptlOBB. — Where  state- 
ment on  motion  for  new  trial  does  not  pur- 
port to  contain  all  evidence  It  will  not  be 
presumed  that  evidence  admitted  was  ad- 
verse to  finding  of  court.— Harris  v.  Duarte. 
141  Cal.  497,  498,  70  Pac.  298,  75  Pac.  68. 
C.  C  P.— 106  H 


102.  SaBM— Ilepor<cr*a  Botca* — Duty  de- 
volving on  party  moving  for  new  trial  to 
prepare  and  serve  statement  or  bill  of  ex- 
ceptions BO  as  to  sustain  his  contention  of 
InsufRclency  of  evidence,  does  not  mean  that 
statement  or  bill  of  exceptions  should  em- 
body all  reporter's  notes. — Vatcher  v.  Wil- 
bur, 144  Cal.  636,  640,  78  Pac.  14. 

163.  Practice  of  embodying  In  a  state- 
ment or  bill  of  exceptions  reporter's  notes 
of  trial  In  bulk  Is  not  Justified  by  law  or 
good  practice,  code  requiring  so  much  of 
evidence  or  other  matter  as  is  necessary  to 
explain  objection  or  points  sought  to  be 
presented. — City  of  Santa  Ana  t.  Ballard, 
126  Cal.  677.  678,  59  Pac.  1S3. 

164.  Where  whole  amounts  Involved  In 
case  were  only  five  or  six  hundred  dollars, 
and  It  would  cost  six  hundred  dollars  to 
have  reporter's  notes  of  evidence  tran- 
scribed, order  requiring  moving  parity  to 
procure  such  transcript  as  condition!  of  set- 
tlement of  proposed  statement,  to  which  no 
amendments  were  prop'osed,  was  unreason- 
able, and  failure  to  do  so  would  Justify  re- 
fusal to  settle  statement.— Vatcher  v.  Wil- 
bur, 144  Cal.  536,  540,  78  Pac.  14. 

tSB.  Saaic — Same— Refusal  to  aettle. — 
Where  statement  contains  reporter's  notes 
of  evidence  In  bulk  court  should  not  refuse 
to  settle  statement  but  should  permit 
amendment  so  as  to  set  out  substance  of 
such  statement  or  cause  redundant  and  use- 
less matter  therein  to  be  stricken  out  and 
mandamus  will  lie  to  compel  Judge  to  do  so. 
— City  of  Santa  Ana  v.  Ballard,  126  Cal.  677. 
676.  69  Pac.  138.  See  Kruse  v.  Chester,  66 
Cal.  863,  6  Pac.  613;  Leach  v.  Pierce,  93  Cal. 
614,  618,  29  Pac.  235;  TIbbeta  v.  Riverside  B. 
Co.,  97  Cal.  268,32  Pac.  174;  Winters  T.  Buck. 
121  Cal.  279.  63  Pac.  799. 

106.  Same— Settlement  of— Waiver  of  ob* 
Jcctlon. — Where  upon  notice  of  rejection  of 
amendments  and  of  presentation  for  set- 
tlement, the  attorney  for  the  moving  party 
Inadvertently  falls  to  appear,  and  the  oppos- 
ing counsel  makes  no  objection  to  a  sug- 
gestion of  the  court  that  counsel  confer  and 
dispose  of  objections  to  amendments,  and 
agreed  for  a  meeting  at  a  later  date  for 
settlement  of  the  bill.  It  la  too  late  at  the 
Bubaequent  hearing  to  object  that  the  bill 
was  not  presented  In  tims,  and  such  objec- 
tion was  waived. — ^Bollinger  v.  Bollinger, 
168  Cal.  192,  94  Pac.  770. 

167.  Same — Same— Waiver  of  omlsNloa. — 

Where  exhibit  Is  omitted  from  statement, 
and  no  objection  Is  made,  and  attorneys  for 
respondent  Indorse  on  statement  "foregoing 
statement  agreed  to  by  us."  and  same  Is 
thereupon  signed  by  Judge,  objection  that  • 
such  exhibits  have  been  omitted  is  waived, 
and  presents  no  cause  for  striking  out 
statement  or  any  part  of  IL — Sharon  v. 
Sharon.  79  CaL  688.  22  Pac.  86,  131. 

165.  Same~Taeatioa  of  eertlfleate  to  per- 
mit ameadment. — Where  statement,  as  en- 
grossed, did  not  contain  certain  exhibits 
which  had  been  used  in  evidence,  while  pro- 
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posed  statement  haci  included  therein  refer- 
ence to  these  exhibits,  by  inserting  words 
at  place  where  they  were  referred  to  "here 
Insert  platntifTs  exhibit,"  so  that  plaintiff's 
attorney  was  not  misled  In  preparing 
amendments  thereto.  Judge  properly  va- 
cated certificate  of  settlement  and  directed 
that  exhibit  be  engrossed  In  such  statement 
BO  that  certificate  might  conform  to  facts, 
whether  omission  to  engrosa  such  exhibits 
was  result  of  Inadvertence  or  carelessness 
on  part  of  defendant's  attorney,  it  did  not 
deprive  court  of  discretion  to  settle  it  cor- 
rectly, and  court  was  authorized  to  investi- 
gate whether  exhibits  were  In  reality  re- 
ferred to  In  statement. — Warner  v.  Thomas. 
P.  t>.  ft  C.  Wks.,  lOS  Cal.  409,  412,  38  Pac. 
960. 

As  t*  power  of  coHrt  to  set  aside  ■  rc- 
nettled  atatemeRt        Hotios  for  aew  trial* 

see,  ante,  9       and  note. 

168.  Sani^— Waiver  of  rlsht  to  propose 
ancadnieiits  U  effected  by  stipulation  that 
foregoing  statement  is  correct  and  author- 
ised defendant  to  present  It  to  judge  for 
settlement  without  notice. — Perry  v.  Noonan 
Ixian  Co.,  1  Cal.  App.  609,  82  Pac.  8tS. 

ITS.  BngtoMmcn^— Aa  to  failure  to  re* 
eagroaa  statement  and  place  proposed 
amendments  therein  will  not  be  considered 
as  error  where  no  Injury  was  done  to 
plaintiff  by  falling  to  embody  amendments 
In  re-engrossed  statement  where  they  were 
treated  by  court  and  parties  as  part  of 
amendments. — Swett  T.  Gray,  141  Cal.  €3, 
68,  74  Pac.  439. 

171.  Where  statement  was  short  one,  and 
could  have  been  engrossed  in  two  or  three 
days,  and  more  than  Ave  months  elapsed 
after  party  was  ordered  to  have  It  en- 
grossed, and  no  showing  was  made  explain- 
ing or  excusing  delay,  except  that  few  or- 
ders  were  procured  extending  defendant's 
time  to  engross  statement,  and  It  did  not 
appear  why  these  orders  were  required  or 
what  right  defendant  had  to  make  them, 
and  they  did  not  cover  last  two  or  three 
months  of  period,  order  dismissing  motion 
was  not  abuse  of  discretion. — Descalso  t. 
Duane,  S  Cal.  890,  38  Pac.  328. 

17%  Same  —  ABendment  to  atateaient 
iiboald  be  lacorporated  ta  eagroased  atate- 
Mont  and  not  merely  attached  thereto. — 
Marlow  v.  Harsh,  9  Cal.  269;  Skellman  v. 
Riley.  10  Cal.  300;  Baldwin  v.  Perre,  28  Cal. 
4<1;  Kimball  v.  Semple,  31  Cal.  6S7. 

ITS.    BxteaalOB  of  Ik  wbleb  to  pre- 

pare aad  serve  propoae*  atatcatcat  for 
thirty  days  Is  authorised. — Reclamation 
•  Diet.  r.  Hamilton.  112  Cal.  603,  COT,  44  Pac. 
1074. 

174.  Order  extending  time  within  which 
to  prepare,  serve,  and  file  statement  of  case 
and  aindavltB  on  appeal  held  not  to  have 
misled  opposing  party,  where  notice  of  In- 
tention to  move  for  new  trial  had  been 
given  and  stipulation  extending  time  for 
preparing  statement  referred  to  statement 

11 


on  motion  for  new  trial. — Reclamation  Dlst. 
■V.  Hamilton,  122  Cal.  603,  608,  44  Pac.  1074. 

ITS.  Same  —  Same  —  After  expiration  of 
time  as  prevlonely  extended,  though  within 
time  which  law  authorizes  extension,  ex- 
tension is  Invalid. — Freese  v.  Freeae,  134 
Cal.  48.  49,  66  Pac.  43. 

ITS.  Same— Same— Ca a  be  made  by  Jadge 
who  tried  tbe  case,  at  cbambers,  and  out  of 
connty  In  which  case  was  tried — he  having 
been  called  Into  such  county  for  purpose  of 
trying  such  case.— Uat thews  v.  Superior 
Court,  08  Cal.  638,  641,  10  Fae.  128. 

ITT.  Same— ExteaaloB  of  time  to  serve 
atatcmeat  la  carried  by  extcaaloa  of  time  to 
prepare  atatcmeBt  on  motion  for  new  trial. 
— Bryant  v.  Sternfeld,  89  Cal.  611,  612,  26 
Pac.  1091.  See  Curtis  v.  Superior  Court.  70 
Cal.  890.  11  Pac.  652;  Burton  v.  Todd,  68  Cal. 
485.  9  Pac.  S63. 

ITS.  Same  —  Fnrtber  exteasloB  wltbont 
eonaent  of  adverse  party  aanatborlaed. 
Where  time  In  which  to  prepare  and  serve 
statement  was  extended  for-  thirty  days  by 
judge,  and  afterwards  by  consent  of  ad- 
verse party  extended  another  twenty  days, 
and  statement  not  filed  until  expiration  of 
last  extension  was  too  lata,  aiid  hence 
motion  for  new  trial  was  properly  denied. — 
Bunnel  v.  Stockton,  88  Cal.  819.  MO,  28  Pac. 
801. 

ITS.  Same — StlpalatloB  of  parties  *x- 
tendiag  time  for  lesa  tbaa  tbirty  days  does 
not  affect  power  of  court  to  extend  the 
time  for  such  period. — Reclamation  DIst.  v. 
Hamilton.  118  Cal.  603,  607,  44  Pac.  1074. 

150.  Same — Wbere  order  exteadiag  lime 
Ik  wbleb  to  serve  Botlec  of  latentioa  was 
wltbont  Jarisdiptlon  and  void,  order  ex- 
tending time  In  which  to  prepare  and  file 
statement  was  also  without  jurisdiction  and 
void.— Clark  t.  Crane,  57  Cal.  689,  638. 

151.  FIUbk  atateacBt  ob  aaotloB  for  bow 
trial  Is  not  required  to  he  filed  until  It  has 
heen  signed  by  judge  with  certificate  that 
It  Is  allowed,  and  when  filed,  and  not  be- 
fore. It  became  part  of  record. — Blagl  v. 
Howes,  66  Cal.  469.  472,  6  Pac.  100. 

182.  Stipulation  that  statement  has  been 
served  in  time  as  correct  and  might  be  pre- 
sented for  settlement  without  further  no- 
tice, does  not  stop  opposing  counsel  from 
claiming  that  It  was  not  filed. — Mills  v. 
Dearborn,  82  Cal.  61,  55,  22  Pac.  1114. 

1S3.  Same  —  Fallnre  to  flie  1b  time. — 
Statement  not  filed  within  time  allowed  by 
law  will  be  disregarded  where  time  had  not 
been  extended  either  by  stipulation  or  order 
of  court,  and  no  amendments  had  been  pro- 
posed.— ^Wheeler  v.  Karnes,  125  Cal.  51,  52, 
57  Pac.  898. 

184.  Same — Bfeecaalty  of. — ^Motion  for  new 
trial  can  not  be  passed  on  by  court  until 
bill  of  exceptions  or  statement  has  been 
filed.— Wells  v.  Kreyenhagen.  117  Cal.  3X9, 
331.  49  Pac.  128. 

185.  Failure  to  file  statement  of  case 
After  notice  of  Intention  to  move  for  new 
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trial,  waives  right  to  move  for  new 
trlsL— Cooney  v.  Furlons.  M  Cal.  620,  S21, 
t  Pac.  W.  See  Stoyell  v.  Cole,  19  Cal.  602; 
Campbell  v.  Jones,  41  CaL  61&;  Thompson  v. 
Lynch.  43  Cal.  482. 

186.  Statement  on  motion  for  new  trial 
which  has  never  been  tiled  ts  no  part  of 
record,  and  can  not  be  considered  on  appeal. 
— Wells  V.  Kreyenhagen,  117  Cal.  827,  830, 
49  Pac  128;  Mills  v.  Dearborn,  82  Cal.  61,  23 
Pac.  1114;  Mix  v.  San  Dlero  ft  C.  R.  Co.,  86 
Cal.  236,  24  Pac.  1027. 

187.  iMcrtln  of  crldcBcc. — In  preparlns 
statement  or  bill  of  exceptions  for  use  on 
appeal  It  Is  not  necessary  to  give  evidence 
in  full  where  questions  to  be  presented  are 
solely  as  to  sufHciency  of  evidence  to  sus- 
tain particular  flndln?.  All  that  is  required 
is  that  aulficient  amount  of  evidence  be  In- 
serted bearlns  on  each  side  of  question  to 
show  substantial  conflict,  for  In  such  case 
court  will  not  Interfere  with  decision  of 
court  below. — ^Vatcher  v.  Wilbur,  144  Cal. 
68«,  639,  78  Pac  14. 

As  to  atateants  of  evidoiec  l»  bill  ot  cx- 
ccv<laoa»  see,  ante,  i  648  and  note. 

188.  iBanflelCMey  of  evldeMc— BpeelSea- 
tlooa  of  MTtlcBlara  held  to  be  necessary  to 
authorise  consideration  of  insufllclency  of 
evidence  on  appeal  from  order  on  motion 
for  new  trial. — Coffhlan  v.  Quartararo,  IS 
Cal.  App.  666.  115  Pac.  664. 

As  to  spcelflcatloaa  of  partlcMlars,  see 
pars.  40-62,  this  note. 

188.  JndKe  who  tried  cause  —  Proper 
Jodsc  to  aetlle  statcaient,  and  could  take 
all  necessary  steps  to  have  It  properly 
settled. — Matthews  v.  Superior  Court,  68 
Cal.  638.  641,  10  Pac.  128. 

190.  Hlautea  of  court— Itlotloe  for  new 
trial  OB  —  SpeclfTinc  partlculare. — Where 
the  motion  is  on  the  minutes  of  the  court, 
the  notice  of  motion  must  specify  the  par- 
ticulars In  which  the  evidence  la  Insufficient, 
it  such  Insufficiency  be  a  ground  of  the  mo- 
tion, and  must  specify  the  particular  er- 
rors of  law  upon  which  the  moving:  party 
wilt  rely. — E:8tudlUo  v.  Security  I^an  ft  T. 
Co.  of  South.  Cal.  168  Cal.  66,  109  Pac  884. 

Aa  to  spodfleatlou  of  parttealars*  see 
pars.  49-64,  this  note. 

191.  In  an  action  for  money  had  and  re- 
reived  by  an  attorney  to  plaintiff's  use.  In 
which  the  attorney  pleaded  a  sustained  and 
large  deduction  for  the  value  of  hla  serv- 
ices to  plaintiff,  a  payment  of  the  residue 
and  the  verdict  was  for  the  defendant,  and 
plaintiff  moved  for  a  new  trial  on  the  min- 
utes of  the  court,  as  provided  In  subdivi- 
sion 4  of  this  section,  but  the  notice  of  the 
motion  failed  to  '  specify  any  particulars 
wherein  the  evidence  was  insufficient  to 
prove  the  value  of  the  services  so  deducted, 
as  required  by  this  section,  it  was  error  for 
the  court  to  grant  a  new  trial  for  Insuin- 
clency  of  the  evidence  to  Justify  the  verdict 
In  that  regard. — Western  Pacific  Land  Co.  v. 
Wilson.  19  Cal.  App.  338.  340,  126  £^c.  1076. 


ISS.  Notice  of  acttleuieot — Provision  rc- 
oulrlug  8vc  <iaTs'  Boflee  to  be  given  to  ad- 
verse party  of  hearing  of  settlement  of  bill 
of  exceptions,  where  amendments  have  been 
served  but  not  adopted,  and  statement  and 
amendments  have  been  delivered  to  Judge, 
requires  such  notice  to  be  given  by  party 
and  not  by  cleric, — Mellor  v.  Crouch,  76  Cal. 
694,  696,  18  Pac  686. 

193.  Same  —  Scttlem«Bt  of  etatement  bjr 
Judge  by  adoption  of  proposed  ameudment 

without  any  express  notice  from  moving 
party  that  he  adopted  amendment,  was 
proper.— Black  v,  Hilllker.  130  Cal.  190,  192, 
62  Pac.  481. 

194.  Where  record  falls  to  show  amend- 
ments proposed  to  statement  were  not  all 
adopted,  objection  that  no  notice  of  time 
and  place  of  settlement  was  given  to  par- 
ties making  proposed  amendments.  Is  with- 
out   merit — Standard   Quicksilver   Co.  v. 

Habiahaw,  182  Cal.  116,  124,  64  Pac  118.  i 

I 

198.  Statement,  with  proposed  amend- 
ments, when  delivered  to  clerk  for  Judge, 
requires  no  previous  notice  of  settlement 
to  be  given  by  moving  party. — Hellor  v. 

Crouch,  76  Cal.  694,  696,  18  Pac.  685. 

186.  Sbbi^— Waiver  of  notice  of  aeltle- 
HCBt  Of  proposed  statement  with  amend- 
ments is  effected  by  stipulation  that  state- 
ment might  be  settled  by  Judge  at  his 
convenience,  that  is,  at  his  place  of  resi- 
dence, and  after  settlement  motion  for  new 
trial  might  be  heard  and  determined  there. 
Judge  being  one  from  another  county. — 
Cooper  T.  Burch,  140  Cal.  648,  663,  74  Pac.  37. 

18r.  Obicet  of  ■tatcmcBt  or  bill  of  ex- 
ccpttaHs  is  to  make  that  of  record  which 
before  was  not  recorded  but  rested  only  on 
recollection  of  court  or  counsel  or  minutes 
of  clerk, — Williams  v.  Southern  Pac,  R.  Co., 
2  Cal.  Unrep.  613,  9  Pac.  162.  See  De  John- 
son V.  Sepulbeda,  5  Cal.  149. 

198.  Office  of  statement  on  motion  for 
new  trial  Is  to  bring  into  record  those  mat- 
ters which  have  risen  In  progress  of  trial, 
and  matters  which  constitute  basis  of  mo- 
tion are  grounds  for  new  trial  out  of  which 
arises  whatever  question  appellant  desires 
to  have  reviewed  on  appeal  from  order 
granting  or  refusing  new  trial. — Graham  v. 
Stewart.  68  Cat.  374,  876,  9  Pac.  866. . 

180.  Refusal  to  settle  atatesteBt  —  Hade 
after  JmlsBieBt  has  been  ordered  Is  not 
Justifled  by  settlement  of  premature  state- 
ment, though  such  Judgment  was  entered 
after  denial  of  motion  of  premature  state- 
ment.— Fountain  W.  Co.  v.  Dougherty,  134 
Cat.  376,  877.  66  Pac.  816. 

900.  Same — Remedy  for  refusal  to  settle. 

—On  refusal  to  settle  statement  on  motion 
for  new  trial  after  decision  against  peti- 
tion to  revoke  probate  of  will  the  proper 
remedy  Is  by  mandamus  to  compel  settle- 
ment and  not  on  appeal  from  order  deny- 
ing new  trial. — Hartmann  V.  Smith,  140  Cal. 
461,  467.  74  Pac.  7. 
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201.  Appeal  Ilea  to  order  refualnsT  appli- 
cation to  settle  Btatement  on  case  where 
party  seeking:  settlement  haa  not  fully  com- 
plied with  statutory  requirements,  and  ap- 
peals to  court  for  relief  on  ground  that  tils 
failure  has  been  caused  by  surprise,  acci- 
dent, or  excusable  nflgleot  when  relief  rests 
In  discretion  of  court. — Murphy  v.  Stelllnff, 
138  Cal.  641.  642,  72  Pac.  176. 

203.  Service  ot  prapOKCd  iitateiiieiit — Ob 
Icicjil  holUay  does  not  render  such  service 
Invalid. — Reclamation  DIst.  v.  Hamilton.  112 
Cal.  603,  611,  44  Pac.  1074. 

aos.  Sisnatvre  and  eerttflcate  of  Jndse — 
Are  IndlapeBsabie  to  statement  of  case  on 
motion  for  new  trial. — Adams  v.  Dohrmann. 
63  Cal.  417.  418. 

204.  Statement  on  motion  for  new  trial 
which  was  neither  slfrned  nor  certified  by 
Juige  of  trial  court  can  not  be  considered. 
— Sawyer  v.  Sargent,  66  Cal.  269.  260.  Z  Pac. 
872:  Schrelber  v.  Whitney.  <0  Cel.  421.  432; 
Martin  T.  Vanderholf,  2  Cal.  Hnrep.  486,  7 
Pac  S07:  Douglau  McE^rland,  92  Cat. 
666,  667,  28  Pac.  «87. 

26B.  Fact  that  it  was  certified  to  be  cor- 
rect by  attorneys  for  both  parties  does  not 
render  it  proper. — Sehretber  t.  Whitney,  60 
Cal.  431,  432. 

206.  Paper  printed  In  record  appearing 
to  be  copy  of  epeclflcation  to  alleged  Insuffl- 
ciency  of  evidence,  but  was  no  part  of 
statement  and  was  without  authentication 
and  Blgned  by  appellant'a  attorney  only,  can 
not  be  considered  as  any  part  of  statement 
of  record.— O'Leary  T.  Castle,  183  Cal.  608, 
S09,  66  Pac.  960. 

30T.  Same — StatcaieBt  alsBed  by  attor^ 

Bey  for  respondent  only  Is  not  part  of  rec- 
ord and  haa  no  part  In  transcript — Barclay 
V.  Blacklnton,  127  Cal.  189.  196,  69  Pac.  834. 

208.  Same  —  SnlBeleBey  of. — Certificate 
that  'Toregolng  statement  of  case,  on  mo- 
tion for  new  trial.  Is  statement  settled  and 
allowed  by  my  attorney"  conforms  to  stat- 
ute.— Olrdner  v.  Beewiok,  69  Cal.  112,  118, 
10  Pac.  278. 

209.  Certificate  of  judge  that  "foregoing 
statement  on  motion  for  new  trial  has  been 
settled  and  allowed  by  me"  Includes  authen- 
ticated exhibits  as  part  of  such  statement, 
although  certificate  Is  attached  to  body  of 
statement,  and  precedes  exhibits. — Sharon  v. 
Sharon.  79  Cal.  633.  22  Pac.  26.  Dlslnguish- 
Ing  Kimball  v.  Semple,  31  Cal.  657;  People 
V.  Bartlett,  40'  Cal.  142,  146;  Bush  v.  Taylor, 
46  Cal.  112;  Thompson  T.  Patterson,  64  Cal. 
542. 

310.  Same  —  Same  —  Paper  appeaded  to 
MtatcnieBt.  but  forming  no  part  of  It.  which 
is  designated  as  assignment  of  error,  but 
which  Is  not  authenticated  as  part  of  rec* 
ord,  and  Is  excepted  from  stipulation  cer- 
tifying to  contents  of  transcripts,  and  there 
Is  nothing  to  show  that  It  was  considered 
on  motion  for  new  trial,  can  not  be  con- 
sidered on  appeal  as  specification  of  errorx. 


— Ackley  T.  FIshbeok,  124  CaL  409,  410,  67 
Pac.  207. 

nt.  Same— SMse  —  SpecHleRtloBa  abrald 
eoBfona  to  ■•ticc  of  iBtentloa  to  move  for 
new  trial,  and  if  they  do  not  opposite  party 
should  move  such  amendments  thereto  as 
well  remove  matter  therefrom  foreign  to 
grounds  stated  In  notice. — Pico  v.  Cohn.  78 
Cal.  384,  386.  20  Pac.  706. 

21Z.  Same  —  Time  for. — Signature  and 
certificate  of  Judge  to  statement  on  motion 
for  new  trial  made  after  motion  has  been 
heard  and  determined,  and  appeal  taken 
from  order,  though  made  nunc  pro  tunc,  will 
not  aid  statement,  code  requiring  It  to  be 
certified  before  filing. — ^Adams  v.  Dohrmann, 
68  Cal.  417,  418.  See  Keller  v.  Lewis,  66 
Cal.  466. 

218.  Specification  of  error  may  be  made 
after  time  has  expired  for  preparing  and 
settling  statement  on  motion  for  new  trial. 
—Alameda  M.  Co.  v.  Williams,  70  Cal.  634. 
688,  12  Pac.  630.  See  X<ow  McCallan,  64 
CaL  X,  27  Pac.  787. 

214.    SpeelfleatiM  af  errer    Ifeee— Ity  of. 

— Specification  of  error  is  essence  of  state- 
ment or  bill  of  exceptions  on  motion  for 
new  trial,  without  which  It  has  no  legal 
existence. — Thompson  v,  Patterson,  54  Cal. 
542,  646.  See  Crowther  v.  Rowlandson,  27 
Cal.  376.  385;  Burnett  v.  Pacheco,  27  Cal.  408; 
Partridge  v,  San  Francisco.  27  Cal.  415,  416; 
Beans  v.  Emanuelll,  36  Cal.  117;  Ferrer  v. 
Home  Mut.  Ins.  Co.,  47  CaL  416;  HiU  v. 
Beatty,  61  Cal.  292,  296;  Alameda  M.  Co.  v. 
Williams,  70  CaL  534.  538.  12  Pac.  530. 

216.  Necessity  for  under  the  provisions 
of  the  above  section,  party  moving  for  a 
new  trial  Is  required  to  designate  in  his 
notice  of  Intention  the  grounds  upon  which 
the  motion  will  be  based,  and  where  the 
notice  of  motion  sets  forth  as  one  of  the 
grounds  upon  which  the  motion  will  be 
made,  the  "insuttlclency  of  the  evidence  to 
Justify  the  verdict"  and  the  motion  for  the 
new  trial  Is  made  upon  the  ground  set 
forth  In  the  notice  of  Intention,  contain- 
ing a  statement  of  the  grounds  upon  which 
the  motion  Is  made  as  set  forth  in  the  no- 
tice of  Intention,  is  sufficient. — 'Pacific  Gas 
&  Electric  Co.  t.  Rollins,  82  Cal.  App.  782, 
164  Pac.  68. 

210.  Bmm* — FaUnre  ot  eonrt  to  find  ob  all 
lasncH  raised  by  pleading  need  not  be  spe  -i- 

fied  In  statement  as  ground  of  motion  for 
new  trlaL — Millard  v.  Supreme  Council  A. 
L.  of  H..  3  Cal.  Unrep.  96,  21  Pac.  826. 

As  to  preventlnir  conKlderation  ob  appeal, 

see  par.  311.  this  note. 

217.  Same — ObJectloB  that  Judgment  ■«  1b 
favor  of  party,  on  cansc  of  action  for  which 
he  la  not  sned.  being  apparent  on  face  ot 
record,  will  be  considered  on  appeal,  though 
It  Is  not  specified  in  statement  for  new  trial. 
— Helnlen  v.  Hellbron,  71  CaL  667,  664.  12 
Pao.  tiTS.  See  Putnam  v.  Lamphler,  36  Cal, 
151. 
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SIS.  Sane — Ofllce  of  «p«elfl«atIon  at  er- 
rors iB  to  call  attention  to  precise  ground 
relied  on  and  not  to  fortify  alleged  error  by 
8tat«tnent  of  facts  In  Its  support.  Hence 
statement  in  specification  of  errors  on  which 
defendant  would  rely  on  his  motion  for  new 
trial,  to  effect  that  he  objected  to  testimony 
and  excepted  to  decision,  admitting:  it  In 
evidence,  can  not  be  received  as  properly 
authenticated  exception,  especially  where 
statement  does  not  show  any  exception. — 
Alameda  M.  Co.  v.  Willlarae,  70  Cal.  fi34, 
B38,  IS  Pac.  K30. 

219.  Same— RnllnKS  on  the  admlMlon  of 

evidence  not  specified  as  error  In  statement 
can  not  be  considered,  and  fact  that  counsel 
discussed  rulings  in  their  brief  does  not  au- 
thorize court  to  consider  them. — Smith  v. 
Smith,  llfi  Cal.  183,  18S,  48  pac.  730,  51  Pac. 
183;  cltlnff  Bagnall  v.  Roach,  ?S  Cal.  10«,  18 
Pac  1S7  (in  this  case  it  was  afterwards 
called  to  attention  of  court  that  motion  for 
new  trial  was  based  on  bill  of  exceptions 
Instead  of  statement,  and  it  was  then  held 
that  errors  of  law  need  not  be  specified  In 
bill). 

saOb   Sama  —  Rvllas  demorrer  not 

specified  or  referred  to  In  statement  pre- 
sented on  appeal,  will  not  be  considered, 
since  on  appeal  from  order  refusing  to  grant 
new  trial,  only  such  errors  can  be  con- 
sidered as  are  specified  in  statement. — liell- 
bron  V,  CenterviUe  &  K.  I.  D.  Co..  76  Cal.  8, 
9,  17  Pac.  932. 

2S1.  Object  of  provision  requiring  state- 
ment on  motion  for  new  trial  to  specify  er- 
rors relied  on.  Is  to  enable  adverse  party  to 
prepare  his  amendment  without  necessity  of 
going  through  statement  proposed  by  mov- 
ing party  to  ascertain  what  objection,  rul- 
ings, and  exceptions  are  Incorporated 
therein,  and  unless  the  alleged  errors  are 
speciflcally  pointed  out  they  are  deemed 
waived  by  moving  party.^ — Bohnert  t.  Bohn- 
ert,  95  CaL  444,  446,  30  Pac.  590. 

31&   flair  -  Bp  r  rill  rations  af  lasnflicleHeyi 

— The  strlot  rule  by  which  specifications  of 
-  Insufflclencr  were  adjudged  has  latterly 
vlven  place  to  a  more  liberal  rule  than  when- 
ever there  Is  a  reasonably  successful  effort 
to  state  the  particulars  and  they  are  such 
as  may  have  been  sufllclent  to  Inform  the  op- 
posing counsel  and  tbe  court  of  the  grounds 
of  the  objection  the  appellate  court  ought 
aot  to  refuse  to.  consider  the  case,  espe- 
dally  where  the  transcript  shows  all  the 
evidence  has  been  brought  up. — Porter  v. 
Russ,  6  Cal.  App.  eSO,  659,  9S  Pac.  656. 

228.  The  following  specification  "the 
court  erred  in  giving  each  and  every  in- 
stmotlon  requested  by  the  plaintllT*  held 
good  as  a  specification  of  error,  the  court 
saying  "while  the  omnibus  method  followed 
here  Is  not  a  method  that  It  would  be  al- 
ways safe  to  adopt,  we  can  not  say  but  that 
In  this  case  it  as  clearly  notified  the  plain- 
tiff as  to  the  particular  errors  relied  on  as 
would  a  several  specification  as  to  each  In- 


struction."—Light  v.  Stephens,  169  Cal.  288, 
118  Pac.  669. 

304.  Sam^— Specifleatlon  of  iBsnneleiiey 
of  evldeaee— Pom  of. — Not  required  to  be 
made  in  any  particular  form  of  words,  but 
in  some  form  should  distinguish  each  par- 
ticular proposition  of  fact  excepted  to  from 
all  others  found  by  court  to  be  involved  In 
general  verdict  of  Jury. — Dawson  v.  Schloss. 
93  Cal.  194,  300,  29  Pac.  31;  Smith  v.  Ellis, 
103  Cal.  394,  296,  37  Pac  400;  De  Molera  v. 
Martin,  120  Cal.  644,  646,  52  Pac.  826.  See 
Du  Brutz  V.  Jessup.  54  Cal.  118;  Brenot  v. 
Brenot,  103  Cal.  294,  S6  Pac.  672. 

Aa  to  spceMcatloM  at  InaalBelcney  of  cvl- 
deaec  In  bill  of  uecptloM,  see,  ante,  |  648 
and  note. 

aZS.  Same— Smc — Iniinfflclent  ■peelllea- 
tlon  Of  InanBeleBcy  of  the  evidence* — A 
Statement  In  a  notice  of  motion  for  new 
trial  that  "there  is  no  evidence  to  sustain 
the  verdict  in  favor  of  the  defendant  and 
against  the  plaintiff"  was  insufficient  as  a 
specification  of  the  insufficiency  of  the  evi- 
dence.— Cormond  v.  United  Railroads,  41 
Cal.  App,  683,  183  Pac.  218. 

226.  But  where  the  defendant  tacitly  con- 
sented to  the  hearing  of  the  motion,  it 
must  he  held  to  have  waived  the  defect  in 
the  specifications. — Cormond  v.  United  Rail- 
roads, 41  Cal.  App.  683,  183  Pac.  218. 

227.  Same — Same — Necesalty  of. — Where 
statement  fails  to  specify  any  particular  in 
which  evidence  la  insufHcient  It  must  be  dis- 
regarded as  far  as  notice  of  motion  for  new 
trial  specifies  insufficiency  of  evidence  as 
one  of  its  grounds. — Hill  v.  Beatty,  61  Cal. 
292,  296;  Benjamin  V.  Stewart,  61  Cal.  606, 
608;  Bate  v.  Miller.  68  Cal.  233;  Donohoe  v. 
Mariposa  L.  &  M.  Co.,  66  Cal.  317,  318,  6  Pac. 
495;  Hartman  v.  Rogers,  69  Cal.  643,  644,  11 
Pac.  581;  Heinlen  v.  Heilbron,  71  Cal.  557. 
563,  12  Pac.  673;  Sllva  v.  Holland,  74  Cal. 
530,  632.  16  Pac.  385;  Lowrie  v.  Sals,  75  Cal. 
349.  352,  17  Pac.  332;  Heilbron  v.  Kings 
River  &  F.  C.  Co..  76  Cal.  11,  16,  17  Pac.  933; 
Millan  v.  Hood,  3  Cal.  Unrep.  548,  30  Pac. 
1107;  Gregory  v.  aregory.  102  Cal.  60,  52,  36 
Pac.  364;  Green  v.  Oreen,  108  Cal,  108,  111, 
37  Pac.  188;  Citizens  Bank  v.  Jones.  121  Cal. 
30,  82,  53  Pac.  354;  Thompson  v.  City  of  Los 
Angeles.  125  Cal.  270,  271,  G7  Pac.  1015: 
Rauer  v.  Pay,  128  Cal.  523,  525,  61  Pac.  90; 
O'Leary  v.  Castle,  133  Cal.  608.  509,  65  Pac. 
960;  Liurette  v.  Hiller,  139  Cal.  729,  730,  73 
Pac.  886;  Graybiil  v.  De  Young.  140  Cal.  323, 
327,  78  Pac.  1067;  Ben  Lomond  W.  Co.  v. 
Sladky,  141  Cal.  619,  621,  76  Pac.  322;  Es- 
tate of  Antoldl,  7  Cal.  Unrep.  211,  81  Pac 
278. 

228.  And  since  decision  Includes  facts 
found,  findings  must  be  taken  as  abso- 
lutely true. — Donohoe  v.  Mariposa  L.  &  M. 
Co..  66  Cal.  317.  318,  5  Pac.  495;  Estate  of 
Antoldl,  7  Cal.  Unrep.  211,  81  Pac.  278. 

229.  Hence  question  as  to  whether  exces- 
sive damages  appear  to  have  been  given 
under  Influence  of  passion  or  prejudice  can 
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not  bA  considered  It  belngr  but  another  form 
of  aaylnar  that  evidence  doea  not  Justify 
verdict. — GraybllL  v.  De  Younff,  140  Cal.  S2S, 
tS7,  TS  Pac.  1067. 

3S0.  Where  finding  ae  to  amount  of  dam- 
ase  la  not  attacked  In  apeciflcatlon  of  In- 
Hufflclency  of  evidence.  It  will  not  be  con- 
aldered  on  appeal. — Fltshugh  v.  Uaaon,  S 
Cal.  App.  220,  S3  Pac  282. 

231,  Where  statement  for  new  trial  falls 
to  specify  particulars  of  Insufflciency  of  evi- 
dence, decision  of  court  on  motion  for  new 
trial  will  not  be  considered  on  appeal.— 
Preston  v.  Hearst.  E4  Cal.  S96;  Phillipa 
V.  iKtwrey,  64  Cal.  SS4. 

2S2.  Where  specification  of  Insufflciency 
of  evidence  on  motion  for  new  trial  was  di- 
rected to  portions  of  findings  that  certain 
amount  was  due  and  not  that  principal  on 
notes  had  ever  been  paid  except  certain 
sum  on  account  of  Interest  which  was  alao 
part  of  finding,  no  contention  can  be  made 
on  appeal  that  there  was  no  evidence  In 
aupport  of  finding  that  note  had  not  been 
pald^First  Nat.  Bank  v.  Kelso.  5  Cal.  tJn- 
rep.  40,  40  I^c.  427. 

233.  Where  there  was  no  specification  in 
statement  of  InsufBclency  of  evidence  or  er- 
ror at  law  occurring  at  trial  claim  that 
decision  is  against  law  will  be  limited  to  er- 
rors occurring  In  Judgment-roll  and  ques- 
tions as  to  sufficiency  or  Insufflciency  of 
evidence  can  not  be  considered. — Thompson 
V.  Los  Angeles.  135  CaL  270,  271.  67  Pao. 
1015. 

ZS4.  Same— SaMC— ^aaie— Ob  appeal  froBi 
order    denylBC  ■ppllcatlon    for  order 

where  court  made  no  flndlnga  of  fact  and 
there  was  no  motion  for  new  trial,  as  speci- 
fication of  sufficiency  is  not  necessary. — Es- 
tate of  Fath.  132  Cal.  600.  014.  64  Pac.  996. 

Xttt.  Sbhc— Bute— ^ot  to  be  rcsardcd 
■  pleadinc  as  sort  of  complaint  in  error, 
but  is  in  nature  of  notice,  sufAciency  of 
which  should  be  tested  by  inquiring 
whether  opposite  party  Is  Injured  by  de- 
fendants.— American  Type  F.  Co.,  v.  Packer, 
130  Cal.  469.  461.  62  Pac.  744. 

aso.  Same  —  Same  —  Plape  of  apcclHea- 
llon. — There  Is  nothing  In  statute  which  re- 
quires specification  of  insufficiency  of  evi- 
dence to  be  Inserted  In  any  particular  place 
In  statement  or  under  any  particular  sub- 
heading.—Stuart  V.  Iiord,  138  Cal.  672.  675. 
72  Pac.  142. 

3Sr.  Saaic— Suae — Parpoac  of  reqMlrinc 
partlcBlars  In  which  evidence  la  alleged  to 
be  Insufficient  to  be  apecllied  in  statement 
is  to  direct  attention  of  court  and  counsel 
to  particulars  relied  on  by  moving  party  to 
end  that  evidence  bearing  on  specifications 
of  error  might  be  inserted  In  statement  and 
considered  by  court. — Bddelbuttel  v.  Durrell, 
55  Cal.  277.  279;  Spotts  V.  Hanley.  86  Cal. 
165,  166,  24  Pac.  738;  Cummings  v.  Ross.  90 
Cal.  68,  71,  27  Pac.  62;  Brenot  v.  Brenot.  102 
Cal.  294,  297,  36  Pac.  672;  De  Holera  v.  Mar- 
tin, 120  Cal.  644,  646,  62  Pac.  82S;  Standard 


Quicksilver  Co.  v.  Habishaw,  132  Cal.  115. 
124,  64  Pac.  113. 

23S.  And  so  that  court  may  strike  out 
useless  and  redundant  matters  and  opposite 
party  propose  amendments. — ^De  Molera  v. 
Martin,  120  Cal.  644.  546.  63  Pac.  826. 

239.  Object  of  specifications  required  by 
this  subdivision  la  to  clearly  direct  atten- 
tion of  court  to  particular  point  on  which 
evidence  la  claimed  to  be  insufficient. — ^In  re 
Toakam,  103  Cal.  503,  506.  37  Pac  436.  See 
McCulIough  V.  Clark,  41  Cal.  298;  Brenot  v. 
Brenot,  102  Cal.  394,  297,  36  Pac.  672. 

240.  Principal  object  of  requiring  specifi- 
cations of  particulars  of  Insufficiency  of 
evidence  is  to  provide  statement  of  evi- 
dence by  restricting  It  to  such  as  Is  relevant 
and  material  to  prove  or  disprove  specified 
facts. — Dawson.  V.  Schlosa,  93  Cal.  194,  200, 
29  Pac.  31. 

241.  Same— Sam ^-SnfllcleBpy  of  specld- 
catlon. — Provision  requiring  the  siatement 
to  specify  particulars  In  which  evidence  is 
alleged  to  be  insufficient  requires  statement 
to  state  reasona  dllterently  and  at  greater 
length  than  la  required  In  giving  notice  of 
Intention.  Here  repetition  in  statement  of 
ground  of  motion  which  Is  designated  In 
notice  Is  not  compliance  with  this  provision. 
—De  Molera  v.  Martin,  120  Cal.  544,  646,  62 
Pac.  826. 

242.  Where  specifications  In  statement 
fully  informed  opposing  counsel  and  court 
as  to  point  on  which  plaintiff  proposed  to 
rety  In  Ms  contention  that  decision  was 
contrary  to  evidence,  and  It  appears  that  all 
evidence  la  contained  In  record,  epeclfloa- 
tlons  are  sufficient.— Owln  v.  Calegaria,  139 
Cal.  384,  391,  73  Pac.  861:  EsUte  of  Mots, 
1S6  Cal.  55S,  661,  69  Pac.  294.  Sea  Standard 
Quicksilver  Co.  v.  Habishaw,  132  Cat  116, 
124.  64  Pac.  113. 

243.  Specification  of  particulars  in  which 
evidence  was  alleged  to  be  insufficient  In 
statement  on  motion  for  new  trial  full 
enough  to  enable  court  to  understand  ques- 
tion presented  is  sufficient,  this  being  sub- 
stantial part  of  statute. — Newell  v.  Des- 
mond, 63  Cal.  242,  245. 

244.  If  specification  of  Insufflciency  of 
evidence  la  sufficient  to  enable  opposing 
counsel  to  determine  what  evidence  ahould 
be  put  In  statement,  and  Judge  to  atrike  out 
redundant  and  useless  matter.  It  Is  enough. 
— -American  Type  F.  Co.  v.  Packer,  130  Cal. 
459.  461.  62  Pac.  744. 

24a.  Same — Same — Same — ''Court  vhould 
have  fonnd,"  in  specification.  Is  only  an- 
other mode  of  stating  that  "evidence 
shows,"  a  form  of  specification  which  has 
been  repeatedly  held  to  be  Insufficient. — 
Taylor  v.  Bell,  128  Cal.  306,  308.  60  Pao. 
858. 

MS,  Same — SaMe  —  Same  —  Evidence 
■«aclcat  to  ehaw  facts  (naming  them)  set 
forth  in  particular  finding.  Is  only  repeti- 
tion In  another  form  of  declaration  of  in- 
sufflolency  of  evidence  to  Jus^fy  decision. 
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and  la  in  no  respect  to  be  considered  specifi- 
cation ot  any  particular  In  which  tt  la 
Insufficient.  What  evidence  allows  Is  but  ar- 
gument upon  result  to  be  deduced  from  con- 
sideration of  entire  evidence  In  case  and  is 
not  specification  of  particular  in  which  it 
Is  Insufficient. — De  Molera  v.  Martin,  ISO 
Cal.    544,  647.  548,  52  Pac.  825. 

247.  Rule  in  De  Molera  v.  Martin,  120  Cal. 
644,  52  Pac.  825,  If  capable  of  stringent  con- 
struction placed  on  It  by  respondents.  Is 
now  being  relaxed  In  harmony  with  more 
liberal  view  which  will  afford  hearing  on 
appeal  where  reasonable  and  ordinarily 
careful  precautions  have  been  talcen  to 
present  speclfloatlons  rather  than  to  defeat 
right  to  be  heard  upon  purely  technical 
grounds.— Bell  V.  SUacke,  141  Cal.  186.  l»i. 
74  Pac  774. 

MS.  Saate  — Saaie— Save  —  «'ETideaee 
akows"  In  Bpeciflcatlon  Is  in  effect  only 
statement  that  upon  all  evidence  court 
should  have  come  to  different  conclusion  Is 
Insufficient,  being  mere  repetition  of  what 
was  previously  stated  in  notice  of  Inten- 
tion to  move  for  new  trial. — Taylor  v.  Bell, 
138  Cal.  306.  308,  SO  Pac.  853.  See  Adams  v. 
Helblng.  107  Cal.  298,  301,  40  Pac.  422; 
Haight  V.  Tryon,  112  Cal.  4,  6,  44  Pac.  318; 
tjove  V.  Anchor  Raisin  Vineyard  Co.,  6  Cal. 
Unrep.  42B,  46  Pac.  1044,  104$. 

249.  Allegation  aa  to  what  evidence 
shows  is  unnecessary  and  out  of  place  in 
specification  required  by  this  section. — 
Dawson  v.  Schloss,  93  Cal.  194,  200,  23  Pac. 

31.  See  Adams  v.  Helblng,  107  Cal.  298,  301, 
40  Pac.  422. 

250.  Specification  of  insufficiency  of  evi- 
dence In  notice  of  Intention,  which  stated 
that  evidence  was  Insufnclent  to  Justify 
verdict  In  this  that  evidence  showed  cer- 
tain specific  facts,  was  sufflclent. — In  re 
Toalcani,  lOS  Cal.  503,  606,  27  Pac.  485.  See 
Harnett  v.  Central  Pac.  R.  Co.,  78  Cal.  31, 

32,  20  Pac.  1B4. 

»1.  Smmc  —  Sane  —  Saaie  —  Fladlaga  aa 
whale. — Specification  of  statement  as  to  In- 
aufficiency  of  evidence,  which  was  not  di- 
rected to  any  particular  one  of  numerous 
findings  of  fact,  but  at  all  of  them,  at  ver- 
dict, which  was  adopted  and  findings  made 
thereon,  and  at  judgment,  is  insufficient. — 
Cummlngs  v.  Ross,  90  Cal.  68,  71,  27  Pac.  62. 

252,  Specification  that  evidence  Is  Insuffi- 
cient to  sustain  verdict,  findings,  or  judg- 
ment, for  reason  that  there  Is  no  testimony 
showing  what  was  value  of  worlc,  or  that 
same  was  ever  performed,  and  that  It  shows 
entire  amount  dua  plaintiff  was  not  more 
than  certain  sum,  all  of  which  had  been 
paid,  was  Insufllcienf  apeclflcatlon  where 
It  was  contended  that  evidence  was  Insuffi- 
cient to  ahow  extra  work  performed  on  each 
story  of  building.  Such  specifications  re- 
lating to  whole  work,  and  not  to  any  par- 
ticular portion  of  It. — Cummlngs  v.  Ross,  90 
Cal.  68.  70,  27  Pac.  62. 

263.  Specification  In  statement  that  the 
court  erred  in  finding  and  deciding  in  favor 


of  defendant,  when  finding  and  decision 
should  have  been  in  favor  of  plaintiff,  and 
that  court  erred  tn  rendering  Judgment  In 
favor  of  defendant,  when  Judgment  should 
have  been  In  favor  of  plaintiff,  did  not 
amount  to  assignment  on  any  error  of  law 
occurring  at  trial  for  any  part  In  which  evi- 
dence was  insufficient,  and  statement  must 
have  been  disregarded  and  motion  properly 
denied. — l<ower  King's  River  Reclamation 
DIst.  V.  PhiUlps,  6  Cal.  Unrep.  776,  29  Pac. 
634,  635. 

254.  Specification  of  insufficiency  of  evi- 
dence that  evidence  is  wholly  Insufficient  to 
Juatify  or  sustain  verdict  and,  on  contrary, 
shows  that  verdict  should  have  been  In 
favor  of  petitioners,  la  inaufflclent,  and  ob- 
jection on  such  groud  will  be  disregarded. — 
In  re  Strock,  128  Cal.  658,  669,  61  Pac.  282. 

255.  Specification  In  statement  that  evi- 
dence la  insufnclent  to  Justify  decision  that 
the  plaintiff  was  at  any  time  the  owner  and 
poaaesaed  and  entitled  to  poasesslon  of  prop- 
erty, etc  is  Inaufflclent  apeclflcatlon  in  an 
action  to  recover  possession  of  land  as  It 
relates  to  whole  lasue.  Thus  statement  In 
brief  that  evidence  was  Insufficient  because 
of  failure  on  part  of  plaintiff  to  show  that 
she  was  distributee  of  estate,  failure  to 
ahow  tract  deacrlbed  In  complaint  was  tract 
dlatrlbuted  to  plaintiff,  and  failure  to  show 
that  tract  was  part  of  larger  tract  owned  by 
plaintiff's  father  were  proper  apedfications 
to  insert  In  statement  Instead  of  general 
one  given. — De  Molera  v.  Martin,  120  Cal. 
644,  647,  62  Pac.  826. 


266.  Saaae—Saasc  —  aiaMc-— First  Oadlas 
•f  coart  la  mat  awrtalaed  by  crldcMca  and  Is 

contrary  thereto,  with  a  repetition  in  re- 
gard to  second  and  third  findings,  Is  Insufn- 
clent specification. — Eddelbuttel  v.  Durrelt, 
56  Cal.  277,  279;  Paricer  v.  Reay,  76  Cal.  103. 
106,  18  Pac.  114. 

257.  Specification  that  court  erred  In 
finding  In  its  findings  of  fact  certain  facts 
and  not  finding  to  contrary  thereon.  Is  not 
Insufficient  specification  to  meet  require- 
ments of  code,  and  must  be  disregarded. — 
Heilbron  v.  CentervlUe  &  K.  I.  D.  Co.,  76 
Cal.  8.  9.  17  Pac.  932.  See  Smith  v.  Christian, 
47  Cat  18:  Shepherd  v.  Jones,  71  Cal.  223. 
16  Pac.  711. 

ass.  Sane— Same— Same— Igaorlng  part 
of  evidence. — Where  speclficatlona  of  the  in- 
Buflloiency  of  evidence  Ignored  releaae  of 
property  by  sheriff,  but  are  based  on  state- 
ment that  such  property  was  never  talcen 
by  sheriff,  court  can  not  consider  question 
as  to  sutnclency  of  evidence  in  regard  to  re- 
lease.—Rider  V.  Edgar,  64  Cal.  127,  120. 

2B8.  Same— Saw»  8a»e— *at  elcarly  av- 
pcara  froM  cvldeaec"  that  plaintiff  knew 

that  work  was  attended  with  danger,  etc.. 
is  sufficient  without  stating  that  it  appears 
that  evidence  was  insufficient  to  prove  al- 
legation that  plaintiff  was  Ignorant  of  dan- 
gers of  work,  although  latter  form  la  pre- 
ferable; criticism  goes  to  form  rather  than 
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to  statement. — Drathman  v.  Cohen,  139  Cal. 
310,  312,  73  Pac.  181. 

260.  Same — Same  —  Same  —  Items  of  ae- 
eount. — Specification  In  statement  that  evi- 
dence was  insufficient  for  Jury  to  find  that 
plainttffa  were  only  entitled  to  Judgment 
for  certain  Sum,  la  Insufficient  specification 
Ktnce  It  mlffht  have  been  made  to  state 
what  Items  of  credit  In  their  favor  they 
deemed  established. — Wise  v.  Wakefleld,  118 
Cal.  107,  109.  60  Pac  310. 

2ttl.  Saate— 8a«c — Same  —  Hairatlfm  of 

evldeaee. — Specifications  of  insufllclency  of 
evidence  need  not  state  what  evidence  It- 
self showed,  and  hence  specitlcations  which 
are  simply  narrations  of  what  evidence  was. 
are  therefore  Inautflclent. — Spotta  v.  Hanley. 
85  Cal.  165,  166,  24  Pac.  738. 

Ma,  Same — SaHC — Some  —  "No  evidence 
to  sappart"  verdict  against  defendant.  Is  in- 
sufficient specification. — Dawson  v.  Schloss, 
»3  Cal.  194,  200,  29  Fac.  31. 

268.  Specifications  in  statement  that 
tliere  has  been  no  evidence  Introduced  at 
trial  tending  to  show  that  plaintiff  was  In- 
jured by  any  acts  of  defendant,  or  that 
plaintiff  has  sustained  loss  by  reason  of  any 
act  of  defendant,  is  sufficient. — Clark  v. 
Rauer,  2  Cal.  App.  259.  83  Pac.  291. 

264.  Specification  that  there  Is  no  evi- 
dence to  support  finding  is  proper,  even 
where  there  Is  slight  but  insufficient  evi- 
dence to  support  It. — Owen  v,  Pomona  L.  & 
W.  Co..  131  Cal.  530.  539,  63  Pac.  850,  64  Fac. 
253. 

266.  Specification  In  statement  that  find- 
ings are  unsupported  by  evidence  Is  insuffi- 
cient specification  and  will  not  be  consid- 
ered.—Knott  Peden,  84  Cal.  209,  300,  24 
Pac.  160. 

266.  Specification  in  statement  that  there 
was  no  evidence  to  sustain  and  Justify  cer- 
tain findings  is  insufficient. — Spotte  v.  Han- 
ley. 85  Cal.  155.  165,  24  Pac.  738.  See  Parker 
v.  Reay,  76  Cal.  103,  105.  18  Pac.  124. 

aOT.  Same — Sane  —  Same  —  Fotnting  oat 
particular  finding*  objcrted  to,  and  calling 
attention  to  claim  that  neither  of  these  find- 
ings is  supported  by  evidence,  is  sufficient 
specification. — Standard  Quicksilver  Co.  T. 
Mablshaw,  182  Cal.  116,  124.  64  Pac.  113. 

268.  Where  there  wa«  but  single  issue  of 
fact  and  attention  of  plaintiff  was  directed 
to  this  by  specification  in  various  ways  and 
no  evidence  on  this  question  was  admitted, 
specification  was  sufficient. — Pendola  v. 
Ramm,  138  Cal.  517,  621,  71  Fac.  624. 

269.  Speoiflcatlon  that  decision  Is  against 
law  in  this,  that  evidence  In  such  action 
shows  that  plaintiff  had  been  paid  nothing 
on  account  of  her  work  done  for  and  serv- 
ices rendered  to  plaintiff.  Is  sufficient  speci- 
fication of  Insufficiency  of  evidence,  being 
amply  sufficient  to  Inform  defendant  of 
exact  finding  of  fact  which  it  claimed  evi- 
dence did  not  Justify. — Stuart  v.  Liord.  138 
Cal.  672,  676,  Y2  Pac.  142. 


270.  Where  specification  points  out  par- 
ticular findings  or  parts  of  findings  which 
It  is  claimed  evidence  does  not  Justify,  Is 
sufficient  though  language  is — "there  Is  no 
evidence  to  Justify." — Owen  v.  Pomona  L.  & 
W.  Co.,  Ill  CaL  6S0.  689,  63  Pac.  860,  64  Pac. 
26S. 

271.  Specification  in  statement  is  suffi- 
cient when  it  points  to  particular  finding, 
or  if  motion  Is  directed  against  general  ver- 
dict or  omnibus  finding,  that  all  certain 
designated  allegations  of  complaint  or  an- 
swer are  true,  or  Judgment  is  without  find- 
ings In  any  such  case  It  need  not  be  more 
specific  than  Issues  made  by  pleadings.— 
Harris  v.  Duarte,  141  Cal.  497,  499.  70  Pac. 
298.  75  Pac.  68. 

272.  Statement  on  motion  for  new  trial 
which  states  that  evidence  fails  to  show 
that  defendant  at  times  stated  was  guilty 
of  adultery,  being  directly  responsive  to 
finding  of  fact.  It  Is  sufficient  specification 
of  Insufficiency  of  evidence.  Object  of  state- 
ment  requiring  such  specification  Is  for 
purpose  of  bringing  directly  to  mind  of 
court  particular  point  aggrieved  party  de- 
sires to  have  reviewed,  and  also  to  give  no- 
tice to  adverse  party  of  point  of  attack  and 
thereby  enable  him  to  produce  any  addi- 
tional evidence  found  in  record  which  may 
support  finding  of  fact  assailed  by  specifi- 
cation.— Brenot  v.  Brenot,  102  CaL  204,  297. 
3<  Pac.  672. 

2TS.  Same  Same  —  Same  —  Palatine  out 
with  eoaoldcrable  detail  the  parttcnlar  facta 

which  It  Is  claimed  are  not  proven  Is  suffi- 
cient.— Holmes  V.  Hoppe,  140  Cal.  212,  73 
Pac.  1002. 

374.  Som^— Same  —  Same  —  Probative  or 
■Itlmate  facta, — ^Where  fact  found  by  court 
Is  conclusion  from  number  of  probative 
facta — an  ultimate  fact — -  specification  which 
only  says  that  finding  of  this  ultimate  fact 
is  only  sustained  by  evidence  is  insufficient, 
but  where  finding  consists  of  particular  pro- 
bative facts  or  aeries  of  facts  from  which 
ultimate  fact  in  issue  is  to  be  found,  speci- 
fication is  sufficient  If  it  Is  leveled  directly 
against  any  of  such  particular  probative 
facts  thus  found  or  particular  finding  con- 
tained in  same. — Bell  v.  Staacke,  141  Cal. 
186.  191,  74  Pac.  774;  but  see  concurring 
opinion  by  Shaw,  J. 

276.  Specification  that  evidence  was  in- 
sufficient to  prove  that  defendant  waived 
payment  of  premium  and  extended  time  Is 
sufficient,  as  such  finding  did  not  Involve 
finding  that  agent  had  authority  to  waive 
conditions  and  that  such  conditions  were 
waived,  the  facts  In  regard  to  agent  being 
merely  probative.  —  Blake  v.  National  1* 
Ins.  Co.,  123  Cal.  470.  473,  56  Pac.  101. 

376.  Same  —  Same  —  Same  —  Rcoaoaably 
■oeceasfnl  effort   to  state  partlenlara  and 

they  are  such  as  may  have  been  cited  to 
inform  opposing  counsel  and  court  of 
grounds,  and  trial  court  has  entertained 
and  passed  upon  motion,  court  will  not  re- 
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fuse  to  consider  case  on  appeal,  especially 
where  transcript  shows  that  all  evidence 
has  been  brouffbt  up,  —  American  Type 
Founders  Co.  v.  Packer.  130  Cal.  459,  62  Pac. 
744:  Drathman  v.  Cohen,  139  Cal.  310,  313, 
73  Pac.  181. 

2TT.    Same—Same— Same — "Result  of  tes- 

tlttiunr"  is  not  sufficient  specification  of  In- 
sufficiency of  evidence;  nor  was  statement 
tliat  verdict  on  special  Issue  "Number  1"  was 
error. — Kumle  v.  Grand  Lodge  A.  O.  U.  W., 
110  Cal.  204.  213,  42  Pac.  634.  See  Menk  V. 
Home  Ins.  Co..  76  Cal.  50,  9  Am.  St.  Rep. 
158,  14  Pac.  837,  18  Pac.  117;  Balrd  t.  Peall, 
92  Cal.  236.  28  Pac.  285. 

=78.  Same — Same — Same — Speelfleatlon  tm 
anxltcnment  of  error  that  evidence  la  laanfli- 
eleat  to  Jnatlfr,  etc^  is  Insufficient.  Par- 
ticulars tn  which  evidence  Is  said  to  be 
insufflrlent  must  be  pointed  out  In  assign- 
ment of  error. — Kyle  v.  Craig,  125  Cal.  107, 
116.  57  Pac.  791;  Kumle  v.  Grand  iKtdge 
A.  O.  U.  W.,  110  Cal.  204,  213,  42  Pac.  634. 

STO.  Same~Sam»— Same  —  Stateiaeiit  of 
nil  «vldenee. — Where  statement  on  motion 
for  new  trial  states  -that  foregoing  consti- 
tutes substantially  all  evidence  given  on 
trial  objection  that  statement  does  not  suffi- 
ciently specify  particulars  In  which  evi- 
dence is  Insufficient  to  Justify  decision  will 
be  overruled. — Dl  Nola  v.  Allison,  143  Cal. 
106,  115.  101  Am.  St.  Rep.  84,  76  Pac.  376. 
See  American  Type  Founders  Co.  v.  Packer, 
130  Cal.  459,  462,  62  Pac.  744;  In  matter  of 
Motz.  136  Cal.  SS8,  69  Pac.  294;  Laidlaw  v. 
Pacific  Bank.  137  Cal.  392,  398,  70  Pac.  277; 
Drathman  v.  Cohen.  139  Cal.  310,  313,  73 
Pac.  181;  Jones  v.  Goldtree  Bros.  Co.,  142 
Cal.  383,  387,  77  Pac.  939. 

2NO.  Same — Same — Same — Waiver  of  In- 
■ulllclencr. — Wliere  respondent's  counsel  did 
not  object  on  ground  that  specification  of 
insufficiency  was  Insufflcient  and  treated  It 
as  sufficient,  court  on  appeal  examined  evi- 
dence.—Knott  v.  Peden,  84  Cal.  299,  300,  24 
Pac.  160.  See  Jones'  v.  Qoldtree  Bros.  Co., 
142  Cal.  383,  387,  77  Pac.  939. 

3S1.  ttame— Sufleteaey  of'  apeeltteatlaM. — 

Speelfleatlon  In  statement  of  errors  In  rul- 
ings regarding  admission  of  evidence  that 
they  are  pointed  out  and  designated  in  fore- 
going transcript  by  certain  numbered  ex- 
ceptions and  that  court  erred  in  each  of  its 
Fald  rulings.  Is  insufflcient. — Halt  v.  Suss- 
klnd,  120  Cal.  B69,  566,  S3  Pac.  46. 

383,  Same— Same  —  IneorporatloB  of  in- 
Nirvetlon  complained  of  In  assignment  of 
errors,  coupled  with  statement  that  it  was 
given  against  objection  of  appellant,  is  not 
sufficient  to  show  that  such  Instruction  was 
given  or  excepted  to. — Braverman  v.  Fresno 
C.  &  I.  Co..  101  Cal.  644.  645.  36  Pac.  386. 

28.1.  Stlpnlation  a«  to  correctness  of 
tranaerlpt  does  not  preclude  or  estop  re- 
spondent on  appeal  from  order  denying  a 
motion  for  new  trial  from  objecting  to  the 
sufficiency  of  the  statement.  The  denial  of 
the  motion  may  have  been  based  upon  that 


very  fact. — Carver  v.  San  Joaquin  etc.  Co., 
16  Cal.  App.  766,  118  Pac.  92. 

284.  Statemcat— Wken  saBcleat. — Where 
the  statement  which  had  been  prepared  by 
defendant's  counsel  represented  as  cor- 
rectly as  possible  proceedings  had  on  trial 
of  cause,  proper  course  was  for  courts  to 
settle  same. — Storke  v.  Storke,  116  Cal.  47, 
62,  47  Pac.  869,  48  Pac.  121, 

285.  Striking  out  redundant  matter. — It 

Is  duty  of  Judge  In  settling  statement  to 
strike  out  of  it  all  redundant  and  useless 
matter,  notwithstanding  consent  of  parties 
to  such  matter  or  to  any  Inaccurate  state- 
ment.— Arnold  T.  Producers'  F,  Co.,  141  Cal. 
738.  740,  73  Pac.  226. 

S86.  Time  of  aerrlec— •Freecntment.  ietc. 
—Objection  that  proposed  statement  and 
amendments  were  not  presented  wtthln  the 
time  prescribed  by  this  section  Is  not  avail- 
able where  the  party  has  been  relieved 
from  the  failure  to  so  flle  them  under  the 
provisions  of  section  473.  ante  (on  rehear- 
ing).— Grubb  V.  Chase.  168  Cal.  352,  111  Pac. 
90. 

287.  Time   to    preecaf   for  settlement.-^ 

When  amendments  are  adopted  by  moving 
party  time  within  which  statement  shall  be 
presented  to  the  Judge  or  delivered  to  the 
clerk  is  not  limited  by  this  section,  and  it 
may  be  done  within  reasonable  time. — Pen- 
dergrass  v.  Cross,  78  Cal.  476,  476.  15  Pac.  63. 

288.  Failtire  of  plaintiff  to  present  state- 
ment to  judge  within  ten  days  after  re- 
ceipt of  proposed  amendment  did  not  de- 
prive Judge  of  power  to  settle  statement 
as  so  amended. — Black  v.  Hllllker,  130  Cal. 
190,  192,  62  Pac.  481. 

289.  Same — Failure  to  present  In  time. — 

Where  statement,  with  proposed  amend- 
ments. Is  not  presented  until  after  ten  days 
from  time  such  amendments  were  pre- 
sented, court  was  not  authorlxed  to  settle 
such  statement,  and  on  tt  to  grant  motion 
for  new  trial. — Henry  v.  Mergulre,  106  Cal. 
142,  146,  39  Pac.  699. 

290.  Unexplained  delay  of  seven  months 
In  presenting  statement  and  amendments  to 
Judge  for  settlement  requires  that  such 
statement  be  disregarded  on  appeal. — Con- 
nor V,  Southern  Cal.  H.  R  Co.,  101  Cal.  429. 
430,  35  Pac.  990.  See  Wills  V.  Rhen  Kong, 
70  Cal.  548,  11  Pac.  780. 

291.  Failure  of  moving  party  to  present 
statement  and  proposed  amendments  to 
court  for  settlement  for  period  of  years 
after  amendments  had  been  served,  with- 
out any  satisfactory  explanation.  Justifies 
order  dismissing  proceedings  for  new  trial. 
—Lee  Doon  v.  Tesh,  131  Cal.  406,  409,  63 
Pac,  764, 

292.  It  being  duty  of  moving  party  to 
prepare  statement  on  motion  for  new  trial 
and  present  for  settlement,  he  will  be  re- 
quired to  use  due  diligence  in  so  doing, 
though  such  matter  had  been  continued 
from  time  to  time  by  consent  of  both  par- 
ties until  proposed  statement  had  been  lost, 
even  though  by  fault  of  adverse  party  and 
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failure  to  prepare  redraft  of  proposed  state- 
ment within  time  granted  for  that  pur- 
pose. Justifies  KrantfnE  of  motion  to  dis- 
miss proceedlners  for  new  trial. — Moore  v. 
Kendall,  121  Cat.  146,  146.  63  Pac.  647. 

SVS.  Same  —  Sane  Kxevw  for  #elar 
■hoDliI  have  been  «et  out  In  Mtatemeat  when 
It  was  settled,  for  without  It  court  had  no 
Jurisdiction  to  settle  and  certify  statement. 
—Estate  of  Kruger.  130  Cal.  621,  625,  63 
Pac.  31.  See  Higglna  v.  Mahoney,  60  Cal. 
,  444:  Tregambo  v.  Comanche  M.  ft  U.  Co., 
67  Cal.  601,  603;  Connor  v.  Southern  Cal.  M. 
R.  Co..  101  Cal.  429,  35  Pac.  990. 

294.  Same — Fnllure   to  «eTTc   In  tine. — 

Where  statement  on  appeal  was  not  served 
until  six  days  after  expiration  of  time  al- 
lowed by  law,  and  by  all  extensions  given, 
court  could  not  be  required  to  settle  it. 
nor  could  It  be  used  on  appeal. — Buckley  t. 
Altborf,  86  Cal.  64S,  646,  IE  Pac.  1S4. 

39B.  Sara^— SaiM  —  Obleetlon  that  |it^ 
posed  atatcmeat  has  aot  bee*  prescafed  to 
Jadse  la  time  nnat  be  orKcd  when  state- 
ment 1«  presented  for  settlement,  and  If 
objection  is  overruled  party  must  have 
such  objection  Incorporated  In  his  state- 
ment, so  as  to  appeal  himself,  as  reason 
why  motion  for  new  trial  should  be  denied, 
or  In  order  to  present  objections  In  the 
court  on  appeal  from  order  refusing  or 
granting  motion. —  See  Bstate  of  Kruger, 
130  Cal.  261.  S66,  6S  Pac  11;  Henry  v. 
Hergulre,  106  Cal.  142.  146,  S»  Pac.  699: 
Kaltschmldt  V.  Weber.  136  Cal.  675.  676, 
69  Pac.  497.  But  this  only  applies  to 
objections  urged  at  time  proposed  state- 
ment comes  up  for  settlement,  and  has  no 
application  to  objection  or  motion  made 
subsequent  to  order  settling  statement,  and 
when  statement  as  settled  Is  presented  for 
certification.  But  such  matter  must  be  sup- 
ported by  bin  of  except  I  ona—Hyer  v.  Rio 
L.  ft  I.  Co.,  147  Cal.  462,  82  Pac.  62. 

As  to  ezecptioB  to  objectloa  that  state- 
meat  oa  notloM  tmi  aew  trial  was  «ot  pre- 
sented In  time,  see,  ante,  I  647  and  note 
par.  18. 

206.  Sane — Same— Where  It  does  not  ap- 
pear when  ameadnenta  were  served  on 
plalatlira  attorney.  If  ever,  and  objection 
made  by  respondents  that  statement  and 
their  amendments  were  not  presented  to 
Judge  for  settlement  within  ten  days  after 
service  of  amendments  on  plaintiff's  attor- 
ney and  upon  Ave  days'  notice  will  not  be 
i^onsidered. — Abbott  v.  Jack,  136  Cal.  610, 
513,  69  Pac.  257. 

297.  Same — Relief  from  effect  of  failnre. 

— Where  appellants  made  motion  In  due 
form  to  be  relieved  from  their  failure  to 
serve  statement  In  time  on  ground  of  ex- 
cusable neglect,  which  motion  was  granted 
and  statement  duly  settled  and  certified  by 
court.  It  win  not  be  presumed  that  new 
trial  was  refused  on  ground  of  any  delay 
in  service  of  proposed  statement. — Bally  v. 
Kreutzmann,  141  Cal.  619,  620,  76  Pac.  104. 


298.  Ignorance  of  time  In  which  state- 
ment or  bill  of  exceptions  must  be  prepared 
and  served  can  not  be  held  to  be  result  of 
mistake  or  surprise,  or  inadvertence,  so  as' 
to  justify  relief  therefrom, — Ingrim  v.  Ep- 
person, 137  Cal.  370,  371,  70  Pac.  165. 

As  to  power  of  eoart  to  relieve  defend aa Is 
from  tbeir  failure  to  deliver  proposed  state- 
ncnt  and  amendments  for  settlement  within 
time  allowed  by  law,  see,  ante,  I  478  and 

note. 

290.  Sane  —  Waiver  of  delay.  —  Where 
statement  In  bill  of  exceptions  was  settled 
and  allowed,  and  stipulation  appears  signed 
by  attorney  for  respondent  that  foregoing 
Is  true  and  correct  statement  of  bill  of 
exceptions,  without  any  objection  on  his 
part  that  It  was  not  prepared  and  served  in 
time,  he  will  not  be  allowed  to  make  such 
objection  for  first  time  on  appeal. — Estate 
of  Dougherty,  ISO  Cal.  14.  15,  72  Pac.  857. 

IV.  MATTERS  CONSIDERED. 

SOO.    Assignment  of  errors— Neceas It y  tor. 

— Prejudice  of  Jury  ran  not  be  considered 
where  no  asslgnmeiit  of  error  on  that 
ground  appears  In  the  notice  of  Intention 
to  move  for  a  new  trial. — Kirk  v,  Santa 
Barbara  Xce  Co.,  167  Cal.  691,  694,  IDS  Pac. 
509. 

As  to  scope  of  inqalry  on  appeals  from 
orders  granting  or  refusing  new  triala,  see, 

post,  {  661,  note  pars.  58-83. 

As  to  speclfleatlen  of  partlenlara,  etc.,  see 

pars.  150-152,  this  note. 

301.  Paper  designated  bill  of  exceptions 
by  judge  in  his  statement  thereon  may  be 
considered  statement  of  the  case  speclfled 
in  notice  of  motion  for  new  trial  and 
whether  it  be  entitled  a  statement  of  a  bill 
of  exceptions  the  specifications  of  error  are 
sufHcient  If  they  have  enabled  the  trial 
court  to  properly  consider  them  and  enabled 
the  appellate  court  to  review  them  without 
difDculty  or  inconvenience.  —  Northwestern 
Redwood  Co.  v.  Dlcken,  13  Cal.  App.  689. 
692,  110  Pac.  691. 

302.  Where  the  statement  on  motion  for 
new  trial  contains  no  specifications  of  er- 
rors It  must  be  disregarded. — Johnston  v, 
Blanchard,  16  Cal.  App.  328,  116  Pac.  973. 

303.  Specifications  of  errors  are  required 
In  statements  of  the  case. — Martin  v.  South- 
em  Pac.  Co.,  160  Cal.  131,  88  Pac.  701. 

306.  Brrera  not  speeMcd  In  statenent — 
Will  not  be  conaldered  on  appeal. — Budd  v. 
Drals,  50  Cal.  120;  Thompson  v.  Patterson, 
54  Cal.  542,  546;  Helnlen  v.  Heilbron,  71  Cal. 
B57,  563,  12  Pac.  673;  Hershey  v.  Kness,  75 
Cal.  115.  16  Pac.  548;  Bohnert  v.  Bohnert, 
85  Cal.  444.  445,  30  Pac.  590:  Leonard  V. 
Shaw,  114  Cal,  69,  71,  45  Pac.  1012;  Lambert 
V.  Marcuse.  137  Cal.  44,  45,  69  Pac.  £20.  See 
Ferrer  v.  Home  Mut.  Ins.  Co.,  47  Cal.  416, 
427;  Fleming  v.  Albeck,  67  Cal.  227,  7  Pac. 
669;  Pico  v.  Cohn,  67  Cal.  258,  7  Pac.  680; 
Sprigg  V.  Barber,  122  Cal,  573,  55  Pac.  419; 
Ackley  v.  FIshbcck,  124  Cal.  409,  410,  67 
Pac.  207. 
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305.  Where  no  erron  of  law  were  speci- 
fied they  win  be  presumed  to  have  been 
dlsreerarded  on  hearing  of  motion  for  new 
trial,  thouffh  notice  of  motion  stated  that 
It  could  be  made  on  errors  of  law. — Pico 
T.  Cohn.  67  Cal.  2E8,  7  Pac.  680. 

306.  Where  statement  for  new  trial  con- 
tained no  speciflcatlons  of  error  motion  for 
new   trial   was  properly  denied. — Nye 
Marysvllle  &  Y.  C.  St.  R.  Co..  97  Cal.  461, 
462,  S2  Pac.  680. 

307.  Statement  not  speclfylns  any  error 
of  fact  on  which  motion  for  new  trial  was 
made,  decision  of  court  will  be  regarded  as 
conoluslve  of  facts  of  case.  —  Graham  v. 
Stewart,  68  Cal.  874,  876,  9  Pac.  SS5. 

3S8.    Bnmt  —  Error    Im    iMtmettoM  not 

specified  as  ground  of  motion  for  new  trlat 
renders  no  support  to  order  rrantlnsr  new 
trial.— r^ver  v.  Hotallnff,  115  Cal.  618,  616, 
47  Pac.  S93. 

30e.    BueBtUil    partlca.  —  The  superior 

court  can  have  no  Jurisdiction  to  re- 
examine an  Issue  of  fact  which  It  has  tried 
and  change  Its  decision  thereon  unless  all 
the  parties  to  the  Issue  and  former  decision 
are  before  It.—Niles  v.  Qonzalez,  155  Cal. 
359.  363.  100  Pac.  1080. 

310.  Same  principle  held  in  almost  same 
language  in  Ford  A  Sanborn  Co.  t.  Braslan 
Seed  Growers  Co.,  10  Cal.  App.  762,  768,  103 
Pac.  946. 

311.  PallBTC  *m  specify  that  covrt  dM 
not  UmM  an  laane  mlaed  by  pleadings  in 
statement  on  motion  for  new  trial  will  pre- 
vent Its  consideration  and  appeal. — Kaiser 
V.  Dalto,  140  Cal.  167,  170.  73  Pac.  828.  See 
Haight  V.  Tryon.  112  Cal.  4.  6,  44  Pac.  318. 

See  par.  216,  this  note. 

313.  9ani»— Appellate  court  will  eonflne 
Its  attention  to  tbe  ■pedflcatlona  In  which 
evidence  alleged  to  be  insufflclent. — Nlsh- 
kian  T.  Chiaholm,  8  Cal.  App.  496,  84  Pac. 
312. 

SISL  notice  not  ■  part  of  the  Jadgment- 
rQlI. — The  notice  Is  not  a  part  of  the  judg- 
ment-roll and  must  be  embodied  in  a  bill  of 
«>xceptlons  to  entitle  it  to  consideration. — 
Cormond  T.  United  Railroads,  41  Cal.  App. 
683.  183  Pac.  218. 

314.  0>4er  on  motion  for  new  trial. — On 
appeal  from  such  order  a  motion  striking 
out  an  amendment  to  answer  can  not  be 
reviewed. — Reclamation  District  V.  Hershey, 
KO  Cal.  898,  117  Pac.-904. 

318.  Rcc*r«  on  appeal. — Where  a  motion 
for  a  new  trial  on  the  ground  of  newly  dia- 
covered  evidence  is  baaed  solely  upon  a 
single  aflldavlt,  and  the  statement  or  bill 
of  exceptions  does  not  present  the  evi- 
dence upon  which  the  findings  of  the  court 
were  made,  it  will  be  presumed  that  there 
is  nothing  In  the  affidavit  Inconsistent  with 
those  findings,  and  an  order  denying  the 
motion  will  be  afllrmed. — Serplgiio  v.  Down- 
ing, 14  Cal.  App.  684,  112  Pac.  905. 

Am  to  record  in  appcali  aee  par.  816,  this 
note;  also  post,  f  661  and  note. 


818.  Specllleatlona  In  statement  for  new 
trial  setting  forth  wherein  evidence  al- 
leged to  be  insufficient,  on  appeal  consid- 
eration of  evidence  confined  to  specifica- 
tions.^— See  Nishklan  v.  Chisbolm,  2  Cal. 
App.  4S6,  84  Pac.  312. 

817.  Speeldcatlons  of  partlcolar*  —  In- 
■nflleleneT  of  evidence.  —  Questions  as  to 
correctness  of  findings  of  trial  court  can 
not  be  considered  in  the  absence  of  specifi- 
cations of  insufflclency  of  the  evidence. — 
Anglo-Call fornla  Bank  T.  Cerf,  147  Cal.  892, 
81  Fac.  1077. 

As  to  apcelllcatiOBa  of  InsafiBclcncy,  see 

pars.  222,  et  seq.,  this  note. 

Am  to  specldcatlon  of  partienlara  of  la- 
anlBelcner  of  cvMcmcc,  see  para.  224,  et  seq., 
this  note. 

Ab  to  apecMylns  partlenlara  on  motion  mm 
■slnatca  of  eonrt,  see  pars.  190  and  191,  this 
note. 

SIS,  Sbhc— Same— AU  evldcMe  eonaU- 
crcd,  who. — On  an  appeal  by  the  defendant 
from  an  order  granting  a  new  trial  he  can 

not  complain  that  evidence  was  Improperly 
admitted  In  favor  of  plaintiff,  and  In  de- 
termining the  sufficiency  of  the  evidence 
all  the  testimony  must  be  considered. — 
Globe  Grain  &  Milling  Co.  v.  Drenth.  41  Cal. 
App.  604,  183  Pac.  285. 

310.^  Same— Same — Neeeiwltr  for. — Where 
the  statement  contains  no  specifications  of 
the  errors  of  law  relied  upon,  or  of  particu- 
lara  in  which  the  evidence  falls  to  support 
the  findings,  that  is,  the  grounds  relied 
upon,  the  order  denying  the  motion  can  not 
be  reviewed. — Carver  v.  San  Joaquin  Cigar 
Co.,  16  Cal.  App.  766.  118  Pac.  92. 

S20.  Same— Snme>— Snfllclencr  of. — In  an 
action  for  services  as  attorney.  In  which 
the  plea  of  the  statute  of  limitations  was 
Interposed  and  found  by  the  Jury  against 
the  bar,  a  specification  in  the  statement  on 
motion  for  new  trial  upon  the  insufflclency 
of  the  evidence,  that  "the  evidence  shows 
that  tbe  statute  of  limitations  has  run  as 
to  the  services  alleged  to  have  been  rend- 
ered by  the  attorney"  was  held  sufficient. — 
Osborn  v.  Hopkins,  160  Cal.  504.  117  Pac. 
619. 

321.  A  specification  Is  sufficient  If  It  is 
of  such  a  nature  as  to  fully  Inform  the 
trial  court  and  opposing  party  of  the  point 
to  be  made  In  regard  to  the  insufficiency  of 
the  evidence. — Osborn  v.  Hopkins,  160  Cal. 
606,  117  Pac.  619. 

822.    Statement  on  motlm  for  new  trial. 

— Where  the  statement  of  the  case  used 
upon  the  hearing  Is  absolutely  silent  upon 
the  subject  of  the  motion,  and  falls  to  show 
the  motion,  the  order  can  not  be  reviewed. 
— Carver  v.  San  Joaquin  Cigar  Co.,  16  Cal. 
App,  769,  118  Pac.  92. 

As  to  statement  and  ■peelfientlona  of  cr. 
ror  generally,  see  Part  III,  this  note. 

828.  Same — E;dltorlal  nntei  If  the  court 
meant  to  decide  that  the  statement  mus: 
show  that  a  motion  was  made,  or  anything 
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In  reference  to  what  was  done  or  said  upon 
the  hearing:,  it  is  wrong  on  principle.  Tlie 
statement  having  heen  prepared  and  settled 
before  the  hearing  of  the  motion  can  not 
be  expected  to  contain  matter  relating  to 
that  event.  The  proper  place  for  such  a 
record  is  the  minutes  of  the  court.  The 
motion  in  this  case  wai  not  made  upon  the 
minutes  of  the  court  with  a  subsequently 
prepared  statement,  and  tills  fact  may  be 
said  to  explain  the  absence  of  reference  to 
the  motion.  The  order  of  the  court  denying 
the  motion  is  the  only  record  of  that  paper 
required  to  be  presented  to  the  appellate 
fourt  (S  661.  post),  and  if  the  motion  were 
in  the  transcript  It  could  not  be  considered 
by  the  court. — Hayne  Appeal  5  230, 

Z24.  If  the  court,  on  the  other  hand, 
meant  to  decide  that  a  motion  must  be  made 
in  writing  the  decision  is  not  only  wrong 
on  principle  but  is  also  a  departure  from 
precedent.  That  such  motion  may  be  made 
orally  Is  well  recognized.  The  matter  Is 
fully  discussed  and  the  cases  collected  In 
I  164  of  Hayne.  New  Trial,  revised  edition. 

325.  The  court  correctly  decided  In  the 
same  connection  that  the  statement  must 
contain  the  grounds  of  the  motion,  and  it 
must  be  assumed  that  the  reference  to  the 
necesBlty  of  inoludinc  the  motion  lUeU  In 


the  statement  was  a  mere  Inadvertence. 
The  report  of  the  case  does  not  say  enough 
about  the  contents  of  the  statement  to  en- 
able us  to  form  any  idea  as  to  what  it 
really  did  contain.  That  It  contained  some 
Bpeciflcations  of  error,  or  soma  statemanta 
of  error,  upon  which  the  action  of  the  trial 
court  could  be  reviewed,  however,  is  ap- 
parent from  the  fact  that  the  court,  under 
the  authority  of  section  950,  post,  consid- 
ered the  appeal  from  the  Judgment  upon 
the  same  statement.  Specifications  of  error 
are  "not  required  In  bills  of  exceptions,  it  is 
true  (j  650,  post,  and  Martin  v.  Southern 
Pac.  Co..  150  Cal.  12*.  88  Pac.  701;  Hayne 
New  Trial  Appeal,  rev.  ed.,  !  2G9),  and  the 
statement  is  used  as  a  bill  of  exceptions. 
Nevertheless,  It  Is  always  a  statement  and 
never  a  bill  of  exceptions:  and  without 
speclflcallona  It  Is  not  a  paper  recognized 
as  a  statement,  or  any  other  lawful  paper, 
except  a  bill  of  exceptions  prepared  after 
the  trial  as  provided  by  section  660,  post. 

386.   Under  the  circumstances  It  Is  not 

easy  to  understand  the  action  of  the  court 
In  declining  to  consider  the  paper  referred 
to  as  a  valid  paper  on  the  new  trial  ap- 
peal, and,  yet,  making  full  use  of  Its  state- 
ments of  error  In  the  appeal  from  the 
judgment. 


§  660.   MOTION  TO  BE  HEAIO)  AT  TINDB  8PE0IFIED.  OB  DISHIBBED. 

The  motion  for  a  new  trial  must 'be  heard  at  the  earliest  practicable  time  after 
the  filing  of  affidavits  and  counter-affidavits,  in  case  the  motion  is  made  on 
affidavits,  in  other  cases  after  the  filing  of  the  notice.  On  such  hearing  refer- 
ence may  be  had  in  all  cases  to  the  pleadings  and  orders  of  the  court  on  file, 
and  when  the  motion  is  made  on  the  minutes,  reference  may  also  be  had  to  any 
depositions  and  documentary  evidence  offered  at  the  trial  and  to  the  report  of 
the  proceedings  on  the  trial  taken  by  the  phonographic  reporter,  or  to  any 
certified  transcript  of  such  report,  or  if  there  be  no  such  report  or  certified 
transcript,  to  such  proceedings  occurring  at  the  trial  as  are  within  the  recol- 
lection  of  the  judge;  when  the  proceedings  at  the  trial  have  been  phonographi- 
cally  reported,  but  the  reporter's  notes  have  not  been  transcribed,  the  reporter 
must,  upon  request  of  the  court,  or  either  party,  attend  the  hearing  of  the 
motion,  and  shall  read  bis  notes,  or  such  parts  thereof  as  the  court,  or  either 
party,  may  require. 

[New  trial  hearing  has  precedence.]  The  hearing  and  disposition  of  the 
motion  for  a  new  trial  shall  have  precedence  over  all  other  matters  except 
criminal  cases,  probate  matters  and  eases  actually  on  trial,  and  it  shall  be  the 
duty  of  the  court  to  determine  the  same  at  the  earliest  possible  moment.  The 
power  of  the  court  to  pass  on  motion  for  new  trial  shall  expire  within  three 
months  after  the  verdict  of  the  jury  or  service  on  the  moving  party  of  notice 
of  the  entry  of  the  judgment.  If  such  motion  is  not  determined  within  said 
three  months,  the  effect  shall  be  a  denial  of  the  motion  without  further  order 
of  the  court. 

History:    Enacted  Marcb  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  317;  by  Code  Commission,  Act  March  8, 
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I9OI1  Stats,  and  Amdts.  1900-1,  p.  149,  held  unconstltuttonal,  see  history, 
S  6  ante;  March  SO,  1907.  SUts.  and  Amdts.  1907,  p.  718,  Kerr's  Stats, 
and  AmdU.  1906-7.  p.  452;  April  24,  1916,  Stats,  and  Amdts.  1916,  p. 
202;  Hay  6.  1917.  SUts.  and  Amdts.  1917,  p.  240.  In  effect  July  27, 
1917. 


MOTION   FOR   NEW   TRIAL  —  TO 
HEARD  AT  TIME  SPECIFIED 
OB  DISMISSED. 


1.  Afl  to  eonstrnetion  of  section — In  gen- 

eraL 

2.  Same — Amendment  of  1915. 

8.  Bill  of  exceptions  —  Time  of  serving 
and  filing — Notice  of  intention  and 
motion  for  new  trial  not  heard. 

4,  5.  Bringing  on  for  hearing — Motion  for 
new  trial. 

6.  Conclusions  not  supported  by  findings 

—  Order  vacating  judgment  on 
ground  of  —  No  Erection  for  new 
judgment. 

7.  Constitutionality  of  section. 

8.  Denial  proper,  when  —  Affidavits  not 

tendii^g  to  prove  any  of  matters  set 
up. 

9- 11.  Dismissal  of  motion — ^For  failure  to 
bring  on  for  hearii^. 

12,  Same— ^Nothing  more  than  denial. 

13.  Failure  to  bring  to  trial — Effect  where 

no  decision  within  three  months. 

14:.  Same — No  notice  of  termination  of — 
Effect  of. 

15, 16.  Failure  to  serve  notice — Effect  of, 

17.  Hearing  and  decision  —  As  to  order 

showing  date  of  entry  —  Sufficiency 
of. 

18.  Same — By  the  court,  not  by  the  judge 

as  an  individual. 

19.  Same  —  Failure  to  hear  within  three 

months — Effect  of. 

20.  Same — Same — Equivalent  to  denial  of 

motion. 

21.  Same — Same — Order  too  late,  when. 

22.  Same  —  Same  —  Three  months'  limita- 

tion not  affected  by  section  12,  ante. 

23.  Imposing  terms  and  condition  —  In 

granting  or  denying  motion. 

24.  Same — Failure  to  perform  condition. 
25,26.  Same — Payment  of  costs  as  condition. 

27.  Same — Bemission  of  portion  of  verdict. 

28.  Same  —  Unwarranted   conditionB  im- 

posed. 

29.  Motion  for  new  trial — Time  to  pass  on 

— Intervening  holiday — Construetioo 
of  code  provisions. 

30.  Motion  to  vacate  judgment — As  having 

been  entered  through  inadvertence. 
31-  33.  Hew  trial — As  part  of  issues. 

34.  Same — As  to  right  of  api>ellate  court 

to  limit  scope  of  new  trial. 

35.  Same — Denial  of  by  operation  of  law 

— Notice  presumed. 


BE         36.  Notice  of  intention  to  move  for  new 
trial — Not  notice  of  appeal. 

37.  Order — Amending  order  granting  new 
trial. 

38.  Same — Granting  new  trial. 
89.  Same — Same — Specification  of  grounds 

on  which  court  grants  or  refuses  to 
grant  new  trial  is  not  required. 
40,  41.  Same — Granting  or  denying  motion — 

Can  not  be  vacated. 
42, 43.  Same  —  Granting   new   trial  vacates 
judgment. 

44.  Party  moving  for  new  trial — -Must 
prosecute  motion. 
45,46.  Power  of  court. 

47.  Recitals  in  order-^Denying  motion  for 
new  trial. 

48.  Record  on  which  new  trial  motion 
heard — Bill  of  exceptions. 

49.  Reference  to  pleadings. 

50.  Same  —  Enumeration  of  depositions, 
documentary  evidence,  and  phono- 
graphic report  of  testimony. 

51.  Right  td  be  heard— Involves  right  to 
get  facts  properly  before  court. 

52.  Second  motion — After  motion  for  new 
trial  in  cause  has  been  denied. 


1.    Am  f  eoutraetloa  mt  aeetloii — In  vb- 

cral. — The  last  two  sentences  of  this  sec- 
tion were  added  by  amendment  and  de- 
signed to  secure  a  speedy  determination  of 
tlte  motion.  The  effect  of  the  statute  being 
that  the  trial  court  must  determine  the  mo- 
tion "at  the  earliest  possible  moment,"  It 
Is  the  court's  duty  to  do  so.  The  court 
may,  however,  grant  or  deny  a  new  trial 
within  three  months.  —  Xjancel  t.  Postle- 
thwalte,  171  Cal.  SS6,  IKC  Pac.  486. 

S.    Suie  —  Amcndmeirt  of  191B.  —  The 

amendment  of  191S  to  this  section  can  not 
be  construed  as  applicable  to  proceedings 
on  motions  pending  at  the  time  It  became 
operative.  —  San  Francisco-Oakland  Term- 
inal Railways  v.  Superior  Court,  172  Cal. 
541,  157  Pac.  S04. 

8.  Bill  of  exec  1^1  lon^^Hmc  of  ■«rvlnK 
■Bd  flltaiK— Notice  of  l«teKtlo>  and  motion 
for  new  trial  not  kcard. — Under  the  provi- 
sions of  the  above  section  where  notice  of 
entry  of  Judgment  was  served  Uarch  31, 
notice  of  Intention  to  move  for  new  trial 
filed  April  7,  and  notice  of  appeal  from 
Judgment  filed  April  10,  but  the  motion  for 
new  trial  was  never  brought  on  for  hear- 
ing, the  power  of  the  court  to  grant  a  new 
trial  expired  on  June  30  and  the  time 
within  which  the  defendant  could  serve 
and  file  proposed  bill  of  exceptions  expired 
July  10,  In  the  absence  of  further  time  hav- 
ing been  granted,  and  the  fourth  day's  time 
for  filing  the  transcript  began  to  run  on 

leTT 


Digitized  by 


Google 


BMO 


HOTIOH  TO  BE  HBABD  WHEN— OR  DI9HI8Sm>.         [Pt.  U,  Tit.  Till, 


the  expiration  of  tbo  time  vltbin  which 
the  court  could  ffrant  a  now  trial. — ^Rath  T. 
Vauehan,  —  Cal.  App.  — 187  Pae.  44. 

Aa  to  bill  of  czsoptlou,  see,  ante,  I  6S$, 
note  pare.  ISS-lff. 

4.  BriBBlsK  oa  (or  feeaHac-^otlOM  for 
■vw  trial  may  be  brought  on  for  hearing 
after  notice,  and  after  full  opportunity  to 
adverse  party  to  meet  contentlona  of  mov- 
ing party. — Hades  v.  Trowbridge,  143  Cal. 
25.  27,  78  Pac.  714. 

Aa  to  failure  to  brlns  on  to  hearliiK,  see 

pars.  13,  14,  this  note. 

5.  Where  objection  that  motion  for  new- 
trial  was  not  heard  within  reasonable  time 
was  flrst  made  on  appeal,  it  will  be  pre- 
sumed that  time  was  extended  by  consent 
of  parties. — Churchill  v.  Flournoy,  127  Cnl. 
365,  367,  E9  Pac.  791.  See  Boggs  v.  Clark. 
37  Cal.  286;  Patrick  t.  Morse,  64  Cal.  4C2. 

2  Pac.  49;  Horton  Jack.  118  CaL  29,  46 
Pac.  920. 

S.  CoueiitBlou  Mot  Bupported  by  findlnsH 
—Order  vacatlHS  Jiidcnt«nt  on  srronad 
No  direction  for  new  Jadarment. — The  pro- 
visions of  the  above  section  requiring  the 
roui't  OD  vacating  a  Judgment  because  the 
conclusions  of  law  are  not  supported  by 
the  flndlngs  or  are  Inconsistent  with  the 
flndlngs  to  contain  a  direction  for  an  entry 
of  a  new  Judgment,  where  an  order  setting 
nslAe  a  Judgment  on  this  ground  falls  to 
contain  a  direction  for  the  entry  of  a  new 
Judgment  It  is  void.  —  Dolan  v.  Superior 
Court,  ■ —  Cal.  App.  — ,  190  Pac.  469. 

7.  CoaKtltntionalltr  of  eeetloB.  —  This 
section  Is  a  valid  exercise  of  legislative 
power. — Lancet  v.  Postlethwalte,  172  Cal. 
»26.  166  Pae.  488;  San  Franelsco-Oakland 
Terminal  Railways  t.  Superior  Court,  172 
Cal.  641,  167  Fao.  604. 

8.  DcBlal  proper,  wbca  — AMdarlta  mt 

trndlBg  to  prove  any  •(  matters  aet  np  In 

action  as  grounds  for  motion,  motion  was 
properly  denied. — Bates  Bates,  71  Cal. 
307,  309,  12  Pac.  828. 

0.  DlemlaMl  of  motloa  —  For  failure  to 
briBK  OB  for  hearlBK. — Before  either  part>- 
can  bring  a  motion  for  new  trial  on  to  be 
heard.  It  must  be  in  condition  in  which  it 
can  be  submitted,  and  if  It  Is  not,  simply 
because  of  Inexcusable  neglect  of  moving 
party,  opposite  party  may  apply  for  dla- 
missal. — Descalso  v.  Duane,  8  Cal.  ITnrep. 
890.  38  Pac.  888. 

10.  Where  motion  for  new  trial  la  not 
ready  to  be  heard,  because  of  Inexcusable 
neglect  of  moving  party.  It  may  be  dis- 
missed on  motion  of  opposite  party;  order 
denying  and  dismissing  motion  for  new 
trial,  though  Inconsistent,  will  not  be  re- 
versed on  that  ground. — Descalso  v.  Duane, 

3  Cat.  Unrep.  890.  88  Pac.  888.  overruling 
Quivey  V.  Oambert,  88  Cal.  804,  806;  Calder- 
wood  V.  Peyser,  48  CaL  110.  See,  also,  He- 
Donald  V.  HeConkay,  67  Cal.  825;  Chase  v. 
Evoy.  68  CaL  848. 

11.  Order  denying  motion  to  dismiss 
motion  for  new  trial,  on  ground  of  delay  In 


presenting  It,  Is  not  res  Judicata  on  re- 
newed motion  made  long  after  order  deny- 
ing former  motion,  where  it  did  not  appear 
that  same  facts  which  existed  when  flrst  mo- 
tion was  made  existed  at  time  last  motion 
was  made.  Then  burden  was  on  plaintiff 
to  show  that  facts  were  same.  And  where 
this  was  not  done,  It  was  an  abuse  of  dis- 
cretion not  to  dismiss  motion  for  new 
trial. — Lee  Doon  v.  Tesh,  131  CaL  408,  409, 
68  Pac.  764. 

12.  Same — Netblaar  aiorc  than  denial  of 

It.— Davis  v.  Hurgren,  125  Cal.  48,  SO,  57 
Pac.  684;  Warden  v.  Mendocino  Co.,  32  Cal. 
655. 

IS.  Failure  to  brlag  to  trial  —  Bfltcet 
where  mm  dieclslon  wlthlu  three  BioBtha.r«i-ln 
a  case  In  which  the  defendants  gave  notice 
of  motion  for  a  new  trial  but  the  motion 
was  not  brought  in  for  hearing  nor  was 
any  action  taken  by  the  trial  court  In  the 
matter  within  three  months  after  the  serv- 
ice of  the  entry  of  the  judgment,  the  ef- 
fect of  all  over  which  was  a  denial  of  the 
motion  without  further  order,  and  amount- 
ing to  a  termination  of  the  proceedings 
on  the  motion  for  a  new  trial  under  the 
provisions  of  the  above  section. — Stoner  v. 
Security  Trust  Co..  —  Cal.  App.  — ,  190  Pac. 
600. 

As  to  brinslBs  OB  to  hearlBV,  see  pars. 
4,  6,  this  note. 

14.  Same-^B  Butlec  of  tcnBlaatloB  Bf— 

Effect  of. — In  a  case  in  which  there  Is  no 
notice  given  of  the  termination  of  a  motion 
for  a  new  trial  or  all  "other  terminations 
thereof."  as  provided  for  In  section  953a. 
post,  and  there  is  nothing  In  the  record  to 
Indicate  that  the  appellants  either  waived 
such  notification,  or  acted  in  the  proceed- 
ings of  the  cause  as  if  they  had  received 
formal  and  binding  notice,  and  to  cause  no 
undue  delay,  the  trial  court  acted  within 
Its  discretion  In  approving  the  transcript 
offered  where  the  appellants  did  not  flle 
their  notice  with  the  clerk  below  request- 
ing a  transcript  of  the  record,  within  the 
time  required  after  notice  had  been  served. 
■ — Stuner  V,  Security  Trust  Co.,  —  CaL  App. 
— ,  190  Pac.  500. 

15.  Fallnre  to  serve  BOtiee— Effect  Bf. — 
There  Is  no  authority  to  grant  relief  from 
the  conseauences  of  a  failure  to  serve  a 
notice  of  Intention  to  move  for  a  new  trial 
within  the  time  allowed  by  law. — ^Havlland 
V.  Southern  CaL  Edison  Co.,  172  CaL  601, 
168  Pac.  828. 

16.  A  party  who  falls  to  serve  its  notice 
of  Intention  to  move  for  a  new  trial  within 
time  iB  entitled  to  relief  from  Its  default 
in  serving  Its  proposed  bill  of  exception.^ 
due  to  an  inadvertent  entry  in  Its  attorneys' 
Journal  of  the  last  day  to  serve  its  notlcu 
of  Intention  to  move  for  a  new  trial,  where 
the  aflldavlts  of  the  moving  party  Justify  the 
Inference  that  such  party  intended  at  all 
times  to  appeal  from  the  Judgment,  as  well 
as  from  any  order  which  might  be  made 
denying  a  new  trIaL  and  that  its  purpose 
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was  to  make  up  a  record  upon  which  both 
the  Judgrment  and  order  might  be  reviewed. 
— Havlland  v.  Southern  Cal.  Edison  Co.,  171 
Cal.  601,  1G8  Psc.  338. 

17.  Hcarfav  nd  dc«laloB»— Aa  tm  order 
afeowlBc  date  a(  eatrr — SafldcacT-  ot. — In 

an  action  for  a  dlToree  a  Judsment  waa 
entered  Ktaatlnar  the  prayer  and  making 
certain  provlelona  for  maintenance  of  chil- 
dren and  the  dleposltlon  of  community 
property  set  aside  to  the  wife;  In  due  course 
after  the  decree  was  made  and  entered  a 
notice  for  motion  for  a  new  trial  was  served 
and  filed,  and  on  the  same  day  a  singrle 
notice  of  motion  to  vacate  the  Judgment 
was  served  on  the  ground  that  the  con- 
clusions of  law  were  not  consistent  with, 
nor  supported  by  the  flndlngs,  and  also  on 
the  grounds  that  the  flndinga  were  signed 
Inadvertently,  in  that  they  were  not  first 
presented  to  the  defendant  or  his  counsel 
and  was  also  filing  a  cross-motion  by  the 
plaintiff  for  additional  attorney's  fees  and 
three  causes  were  presented  to  the  court  at 
the  same  time.  The  minute-order  made  by 
the  court  on  the  day  of  the  presentation 
did  not  mention  the  presentation  or  sub- 
mission of  the  defendant's  motion  for  a  new 
trial;  a  month  later  the  court  directed  to  be 
entered  an  order  reading  "It  appearing  to 
the  satisfaction  of  the  court  that  the  order 
heretofore  made  herein,"  giving  the  date, 
"submitting  the  defendant's  motion  for  a 
new  trial  having  been  inadvertently  not 
entered.  It  Is  by  the  court  ordered  that  the 
entry  of  said  order  be  made  this  day  nunc 
pro  tunc"  as  of  the  day  of  the  hearing, 
assamlng  that  there  was  a  merely  ministerial 
Inadvertence  In  omitting  the  order  of  sub- 
mission of  the  motion  for  a  new  trial,  it 
not  appearing  at  the  Judicial  function  of 
determining  that  motion  had  been  exercised 
in  any  way  until  the  day  on  which  the  nunc 
pro  tunc  order  was  directed,  which  was 
more  than  three  months  after  the  service  of 
notice  of  the  entry  of  the  judgment,  the 
failure  of  the  court  to  determine  the  mo- 
tion for  a  new  trial  before  the  expiration 
of  the  statutory  period  had  the  effect  of  4 
denial  of  the  motion,  under  the  provisions 
of  the  above  section. — Dolan  v.  Superior 
Court,  —  Cal,  App,  — ,  190  Pac.  489,  follow- 
ing the  doctrine  In  San  Francisco  O.  Terminal 
Rys.  Co.  V.  Superior  Court.  172  Cal.  fiil. 
157  Pac.  604;  Estate  of  Waters,  ISl  Cat  S84, 
18S  Pac.  061. 

18.  Same — By  the  evnrt,  mot  by  the  jadgc 
as  BH  iBdlvldaal. — A  motion  for  a  new  trial 
is  not  heard  by  the  Judge  as  an  individual, 
but  by  the  court,  and  need  not  necessarily 
be  heard  by  the  Judge  who  tried  the  ease.— 
Campbell  v.  Oenshlea,  ISt  Cal.  %1S,  180  Pac. 

tB,  SsMe— ^allBve  to  hear  wittia  tkree 
■ntks— Eflcct  of. — In  those  cases  In  which 
a  motion  for  a  new  trial  Is  not  brought  to 
trial  and  determined  within  three  months 
from  the  date  of  the  verdict  of  the  Jury  or 
service  of  notice  of  decision  under  the  re- 
quirements of  the  provisions  of  the  above 


section,  the  time  within  which  to  serve  a 
notice  of  Intention  to  appeal  commences  to 
run  Immediately  upon  the  failure  of  the 
trial  court  to  pass  upon  the  motion  within 
said  three  months. — Bernscheln  v.  Whltaker, 
179  Cal.  ISO,  sub  nom.  Bornscheln  t.  Whlt- 
aker, 176  Pac  IBI. 

90.  Same — Same — Eanlvalent  to  dealal  of 
motion,  and  it  is  therefore  immaterial  that 
a  notice  of  intention  to  move  for  a  new  trial 
be  filed  before  notice  of  decision  of  the 
court. — ^Uoore  t.  Strayer,  176  Cal.  171,  166 
Pae.,6»>. 

Zl.  SaMe— SaM^-Order  to*  latCf  whea. — 

Where  the  order  granting  the  motion  for 
new  trial  was  made  on  the  last  day  of  the 
three-month  period,  and  delivered  to  the 
shorthand  reporter  with  direction  to  file 
it  the  following  day.  It  was  too  late. — Bid- 
well  V.  Sonoma  County  Transportation  Co., 
6f  Cal.  App.  SSO,  178  Pac.  712. 

aa.  Same— Samc^-Thrce  moaths*  llaiHatloa 
■ot  allected  by  sectloa  U,  aate,^ — The  three 
months'  limitation  on  the  power  of  the  court 
to  pass  on  a  motion  for  a  new  trial  is  not 
affected  by  section  12.  ante,  as  to  extension 
of  time  where  last  day  on  which  an  act  may 
be  done  falls  on  a  holiday. — Bldwell  v. 
Sonoma  County  Transportation  Co.,  29  Cal. 
App.  SSO.  178  Pae.  722. 

SI;  ImpaalBs  tcraui  mm*  eoadltlona-i Ja 
KraatfnK  ar  deaytar  Botloa  for  new  trial 
Is  within  power  of  trial  court. — Oaroutte  v. 
Haley,  104  Cal.  497,  601,  8S  Pac.  194;  Brooks 
V.  San  Franeisoo  *  U.  P,  R.  Co.,  110  Cal.. 
17S,  17t,  42  Pae.  670.  and  cases  cited.  ' 

34.  Saate— Fallare  to  perform  coadlttoa 
converts  the  order  into  denial  of  motion. — 
Oaroutte  v.  Haley,  104  Cat.  497,  38  Pac.  194; 
Eaton  v.  Jones,  107  Cal.  487,  491.  40  Pac.  798: 
Oaroutte  v.  Williamson,  108  Cal.  135,  138,  41 
Pac  35.  413;  Brown  v.  Cllne,  109  Cal.  166. 
159,  41  Pac  862;  Holtum  v.  Greif.  144  Cal. 
621,  624,  78  Pac  11. 

2S.  Same — Payateat  of  costs  as  coadltloa 
on  which  it  win  grant  new  trial  Is  within 
discretion  of  court. — Oaroutte  v.  Haley,  104 
Cal.  497,  601,  38  Pac  194.  See  Rice  v.  Oas- 
hlrle.  IS  Cal.  63;  Cordor  v.  Morse,  67  Cal. 
SOI;  Brown  T.  Cllne.  109  Cal.  166,  169,  41  Pac 
862;  Holtum  T.  Orelf,  144  Cal.  621,  624,  78 
Pac.  11. 

2S.  Condition  that  plaintiff  pay  certain 
amount  as  costs,  attached  to  order  granting 
new  trial,  can  not  be  complained  of  by  de- 
fendant. It  not  being  Imposed  on  him. — 
Anglo-Nevada  A.  Corp.  v.  Ross,  1  S3  Cal. 
620,  621,  66  Pac  836.  See  Brooks  v.  San 
Francisco  A  N.  P.  R.  Co.,  110  Cal.  173,  42 
Pac.  670. 

9T.  Same— ReBdaalOB  of  portion  of  vcr- 
Alet  if.  In  Its  opinion,  verdict  is  for  more 
than  evidence  will  Justify,  may  he  Imposed 
as  condition  for  denying  new  trial. — Etches 

V.  Orena,  121  Cal.  270.  272,  53  Pac.  798; 
Sherwood  v.  Kyle.  125  Cat.  S62,  6S4,  68  Pac. 
270:  Swett  V.  Gray.  141  Cal.  «3,  69.  74  Pac. 
439.  See  Gregg  v.  San  Francisco  *  N.  P.  R. 
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Co.,  59  Cal.  S12;  Doolln  v.  Omnibus  C.  Co., 
125  Cal.  141,  144,  57  Pac.  774. 

28.  Same— UBwamuited  eondHIom  la>- 
■MMed  in  granting:  new  trial  do  not  render 
fluch  order  void. — ^Bledaoe  v.  Decrow.  132 
Cel., 812.  314,  64  Pac.  S»7. 

39.  Motlom  tor  sew  trial— Time  tm  wmmm 
OB— iBtervenlac  kolldar— ConetmctleB  of 
eo4e  p*oTbi|«»M. — The  provlBlons  of  the 
above  section  requiring  the  court  to  pass 
on  a  motion  for  a  new  trial  within  three 
months  after  verdict  Is  not  extended  by  the 
provisions  of  section  12,  ante,  in  those  cases 
In  which  the  last  day  falls  on  a  holiday;  In 
concluding  the  three-month  limitation  the 
holiday  must  be  excluded. — Bidwell  v. 
Sonoma  County  Transp.  Co.,  39  Cal.  App. 
330.  178  Pac.  722. 

50.  HotloB  to  vanite  indsmeitt— As  hav- 
Ibb  been  entered  throOKh  Inadvertence. — A 

motion  to  vacate  a  Judsrment  on  the  ground 
that  the  flndlnge  had  been  signed  through 
Inadvertence  without  first  submitting  them 
to  the  defendant  or  his  attorney  the  motion 
must  be  made  under  section  479.  ante,  as  the 
above  section  and  section  €fl3a,  post,  do  not 
make  provisions  for  relief  In  cases  of  inad- 
vertence,— Dolan  V.  Superior  Court,  —  Cal. 
App.  — ,  190  Pac.  4S9. 

51.  New  trial — Am  to  part  of  Isauea,  Is 
permissible  where  such  issues  are  separable. 
—San  Diego  L.  &  T.  Co..  v.  Neale,  78  Cal. 
63,  65,  3  L.  R.  A.  83;  20  Pac.  372;.  Duff  V. 
Duff.  101  Cal.  1.  4,  35  Pac.  437;  Fllnn  & 
Treacr  Mowry.  131  Cal.  481,  487,  63  Pac 
724.  See  Lake  v.  Bender.  IS  Nev.  361,  4 
Pac  711.  7  Pac  74. 

32.  New  trial  may  be  granted  as  to 
Issues  raised  by  cross-complaint  setting  up 
Indebtedness  from  plaintiff  to  defendant  and 
at  same  time  denied  as  to  those  raised  by 
complaint  In  ejectment. — Jacob  v.  Carter. 
4  Cal.  Unrep.  643.  36  Pac.  381,  382. 

38.  Where  motion  for  new  trial  was 
made  by  all  parties  defendant,  thougrh  por- 
tion of  them  had  disclaimed  any  Interest, 
granting  of  motion  being  proper  as  to  one, 
Jt  was  Immaterial  to  plaintiff  whether  it 
was  granted  to  all  or  as  to  one. — ^Boehmer 
V.  Big  Rock  Irr.  Dlst.,  117  Cal.  19,  24,  48 
Pac  908. 

54.  Sane^Aa  to  rteht  of  appellate  eo«rt 
to  limit  scope  of  new  trial,  see  Harslou  v. 
Pioche,  10  Cal.  645;  Soule  v.  Dawes,  14  Cal. 
247;  ArgentI  v.  San  Francisco.  30  Cal.  458, 
463;  Klnsey  v.  Oreen,  61  Cal.  379;  Glascock 
v.  Ashman.  62  Cal.  420;  Billings  v.  Everett. 
62  Cal.  661;  Goodlett  v.  St.  Elmo  I.  Co..  94 
Cal.  297.  303.  29  Pac.  506;  Tunis  v.  Lake 
Port  A.  P.  Assoc..  98  Cal.  285.  33  Pac.  63. 

55.  Same— Denial  of  by  operation  of  law 
—Notice  preoamed. — Where  the  time  for 
serving  for  settlement  a  proposed  bill  of 
exceptions  on  appeal  has  elapsed  and  is  a 
denial  of  the  right  of  appeal  by  operation  of 
law,  and  the  moving  party  Is  chargeable 
with  notice  of  that  effect.— HcArthur  v. 
Paxton,  39  Cal.  App.  608,  179  Pac  621. 


JUL  Notice  of  IntentlOB  to  move  for  aew 
trial — Not  notice  of  appeal. — The  service  of 
filing  by  the  party  against  whom  judgment 
has  been  entered  of  a  notice  of  Intention  to 
move  for  a  new  trial  under  the  provisions 
of  the  above  section  does  not  constitute 
the  notice  of  appeal  required  by  section 
941b,  post,  and  was  not  sufllclent  to  give  the 
appellate  court  Jurisdiction,  In  the  absence 
of  a  notice  of  appeal. — Eddy  v.  Hunter,  — 
Cal.  App.  — ,  189  Pac.  291. 

ST.  Order— Ameadlnc  order  granting  new 
trial  supersedes  original  order,  and  be- 
comes the  only  order  of  court  on  motion  for 
new  trial. — Oaroutte  v.  Haley,  104  Cal.  497. 
600.  39  Pac  194. 

58.  Same— Granting  new  trial. — In  grant- 
ing new  trial  as  to  certain  particular  issues 
only  trial  court  should  with  great  certainty 
recite  issues  In  terms  on  which  new  trial 
Is  to  be  had. — Mountain  T.  Q.  M.  Co.  v. 
Bryan.  Ill  Cal.  86.  38,  48  Pac  410. 

59.  Same  —  Same  —  Spedfleatloa  of 
gronnds  on  which  court  gnuita  or  refniiea 
to  grant  new  trial  la  not  reqnlrcd. — In  mat- 
ter of  Martin.  113  Cal.  479.  481,  46  Pac.  813. 
814. 

40.  Same — Granting  or  dearlng  motion- 
Can  not  be  vacated  by  court  after  it  has 
been  once  regularly  made  and  entered. — 
Holtum  T.  Orelf.  144  CaL  581,  524,  78  Pac. 
11. 

41.  Where  payment  of  costs  Imposed  as 
condition  for  granting  new  trial  were  not 
paid  within  time  specified  In  order,  motion 
for  new  tria)  will  be  denied,  and  court  has 
no  power  thereafter  to  make  order  grant- 
ing motion  without  such  payment. — Brown 
v.  Cllne,  109  Cal.  156,  169,  41  Pac  862. 

4K.  Same  — GniBllBg  aew  trial  Tacatca 
Jadgmeat  theretofore  rendered  and  entered. 
— Etchas  T.  Orena,  181  Cal.  870,  872,  68  Pac. 
79'8. 

43.  Whole  judgment  falls  when  new  trial 
la  granted  as  to  all  parties,  as  Incident  to 
vacation  of  verdict  or  decision.  When  it  is 
granted  as  to  some  of  parties,  findings  are 
set  aside  which  determine  rights  of  such 
parties,  and  as  to  them  case  stands  as  if  it 
had  never  been  tried;  but  is  so  far  as  judg- 
ment and  findings  purport  to  determine 
rights  of  moving  party,  and  those  as  to 
whom  new  trial  had  been  denied,  they  con- 
tinue to  exist  and  Judgment  is  appealable. 
— Whlttenbrock  v.  Belltaer,  68  Cal.  658,  560. 

44.  Pnrty  moving  for  new  trial— Munt 
proseeatc  motion. — It  Is  not  the  duty  of 
defendant,  who  has  served  proposed  amend- 
ment to  plaintiff's  statement,  to  take  any 
further  proceedings  towards  Its  settlement. 
— Lee  Doon  v.  Tesh,  ISl  Cal.  406,  409.  63 
Pac.  764. 

45.  Power  of  coflrt. — The  court  may  dis- 
miss a  motion  for  a  new  trial  when  the 
moving  party  falls  to  prosecute.  A  motion 
for  a  new  trial  may  be  brought  on  for 
hearing  by  either  party. — Robaon  v.  Su- 
perior Court,  171  CaL  688,  1S4  Pac  8. 
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48.  The  Bnperlor  court  upon  the  ex  parte 
application  of  the  moving:  party  has  Juris- 
diction to  vacate  an  order  denying:  a  mo- 
tion for  a  new  trial,  where  the  order  waa 

made  upon  the  submission  of  the  motion, 
In  the  absence  of  counsel  for  the  moving 
party,  by  a  representative  of  the  Arm  of  op- 
poBiner  counsel,  who  had  no  knowledge  of 
the  fact  that  It  was  agreed  by  his  tlrm 
that  the  motion  should  be  continued.— 
Robson  T.  Superior  Court,  ITl  Cal.  588,  154 
Pac.  8. 

47.  Recitals  order — Dearlns  aiotlea 
for  new  trlml,  though  contradictory  to  find- 
ings in  case,  do  not  have  result  of  chang- 
ing Bnch  findings,  there  being  but  one 
method  by  which  such  findings  can  be 
changed,  which  is  by  granting  new  trial. — 
Hawxhurst  v.  Rathgeb,  119  Cal.  6S1,  633,  6S 
Am.  St.  Rep.  143,  El  Pac.  846.  See  Thompson 
v.  White,  63  Cal.  605;  Pico  T.  Sepulveda,  86 
Cal.  3S6,  6  Pac.  616. 

48.  Record  am  wlilcli  aew  trial  Motlan 
heard — Bill  of  cxceptlone. — When  the  mo- 
tion is  made  on  a  bill  of  exceptions,  previ- 
ously settled,  certified,  and  filed.  It  must  be 
heard  and  determined  solely  upon  the  bill 
80  certified  and  filed,  or  previously  cor- 
rected. If  corrected  after  being  engroased, 
certified,  and  filed,  under  section  473,  ante, 
— ^Uerced  Bank  v.  Price,  152  CaL  SftS,  98  Pac. 
866. 

Aa  to  kill  mt  cxccptlwia»  see,  ante,  I  6B9, 
note  pars.  153-189. 

40.  Reference  to  pleadings  Is  for  purpose 
of  ascertaining  Issues  in  case,  and  deter- 
mining correctness  of  any  ruling  of  court 
on  objection  to  introduction  of  evidence 


on  ground  that  It  was  not  within  Issues, 
but  where  complaint  Is  sufficient  to  support 
Judgment,  or  whether  court  erred  in  over- 
ruling demurrer  to  complaint  can  only  be 
considered  on  appeal  from  judgment. — 
Bode  V.  Lee,  102  Cal.  583.  686,  36  Pac.  936; 
Byxbee  v.  Dewey,  128  Cal.  322,  325,  60  Pac. 
847;  Lambert  v.  Marcuse.  137  Cal.  44,  45, 
69  Pac.  620.  See  Onderdonk  v.  San  Fran- 
cisco, 76  CaL  584,  17  Pac.  678:  Wheeler  v. 
Kassabaum,  76  Cal.  90,  18  Pac.  119;  Evans  v. 
Paige,  102  Cal.  132,  36  Pac.  406. 

As  to  presentation  of  reference  t*  plead- 
ings on  hearing  of  motion  for  new  trial  by 
bill  of  exceptions,  see,  ante.  S  660  and  note 
par.  38. 

00.  Same— ^nomeratles  of  dcponltloBa, 
doemeatary  •vldcnec,  and  phonosraphle 
report  of  testlmonr  as  matters  to  which  ref- 
erence may'  be  had  on  hearing  motion  Is 
not  necessarily  exclusive,  and  hence  Judge 
may  consider  evidence  which  was  not  taken 
down  by  reporter  but  rests  alone  In  his 
own  recollection. — Macolmson  v.  Harris,  90 
Cal.  262,  266,  27  Pac.  206. 

Bl.  Right  to  be  heard — Involves  right  to 
get  (acts  properly  before  court,  and  to  aid 
and  assist  the  court  by  argument  and  au- 
thority on  Questions  of  law. — Eades  vl 
Trowbridge,  148  Cal.  26,  27,  76  Pac.  714. 

S2.  Second  notion— After  motion  for  b«w 
trial  la  eaasc  haa  heea  denied  by  court, 
party  Is  not  at  liberty  to  make  second  mo- 
tion therefor,  either  on  any  grounds  on 

which  court  has  once  denied  it,  or  upon  any 
grounds  which  might  have  been  presented 
in  first  instance. — Egan  v.  Bgan,  90  Cal.  16, 
21,  27  Pac.  22. 


§661.   KEOOBD  ON  APPEAL.  [Bepealed.] 

History:  Enacted  March  11,  1872,  founded  on  S  195  Practice  Act,  aa 
amended  1866,  Stats.  1865-6,  p.  846;  amendment  approved  Marcb  24, 
1874,  Code  Amdts.  1873-4,  p.  318;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  150,  held  unconstitutional,  see  his- 
tory, S  5  ante;  repeal  approved  April  24,  1916,  Stats,  and  Amdts.  1915, 
p.  202.   In  effect  August  8,  1915. 

BEOOED  ON  APPEAL— ANNOTATION 
ACADEMIC  ONLY. 

1.  Editorial  note — Bepeal  of  section  ren- 
ders academic 

2,3.  AflBdavita — Can  not  be  considered  on 
appeal  from  order  denying  motion. 


12. 


13. 


4.  Same—Autbentieation  of  affidavits  as 

part  of  record. 

5.  Same — Same — Affidavits  and  documen- 

tary matters  used  on  motion  to  set 
aside  default. 

6,7.  Same — Sune — Affidant   for  publica- 
tion of  summons. 
8.  Same — Same — Affidavit  made  after  mo- 
tion for  new  trial  is  denied. 
9,10.  Same — Same  —  Affidavit  merely  eerti* 
fled  to  by  derk. 
11.  Same — Same — ^Affidavits  of  misconduct 
of  jury. 

C  C.  P.-— 106  im 


Same — Same  —  Affidavit  showing  sur- 
prise. 

Same — Same  —  Affidavit  showing  that 
appellant  was  by  deed  successor  in 
interest  to  defendant. 

14- 17.  Same — Same — Affidavits  used  on  mo- 
tion for  new  trial. 
Same—Same — Same — Presumptions. 
Same — Same — &ime — Same  —  That  re- 
spondent had  no  opportunity  to  pro- 
pose bill  of  exceptions. 
Appeal  on  judgment-roll  alone. 
Application  for  partial  distribution — 
Heard  and  order  granted. 

Authentication — Of  order  refusing  new 
trial. 

Same — Of  order  dissolving  an  attach- 
ment. 

24.  Same—Of  statement. 


18. 
19. 

20. 
21. 

22. 

23. 
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SS.  Bill  of  eneptiona — Can  not  be  amend- 
ed 1^  -mj  of  diminution  of  zeeord. 

26.  Same-^Begnlarlf  settled  and  filed  prior 
to  the  hearing. 

87.  Qrounds  of  motion  for  new  trial — Fail- 
ure to  etate  in  record  on  appeal. 

88, 89.  Same — Editorial  note. 

30.  Judgment-roll — Must  appear  in  and 

eonstitute  part  of  record. 

31.  Same — In  probate  proceedings. 

32.  Same — Motion  to  strike  out  portion  of 

answer. 

33.  Same — Notice  of  affidavit  and  motion 

on  which  an  order  striking  out  de- 
murrer was  made. 

34.  Same — Notices  which  are  not  embraced 

in  statement  or  bill  of  exceptions. 

35.  Motion  for  new  trial — Made  on  affl- 

darits. 

36.  Same — tS&de  on  minutes  of  court. 

37.  Same  —  Same  —  Prerionslf  prepared 

statement. 

38.  New  trial  order. 

39.  Same — Appeal  from. 

46.  Same — Same — Order  granting  motion 
for  new  trial. 

41.  Same — Same — Speeifleations  showing 

grounds — The  notice  of  intention. 

42.  Same — Newly  diaeovered  evidence. 
43-  49.  Notice  of  intention— Not  part  of  rec- 
ord on  appeal. 

50.  Presumption   from   failure   to  state 

grounds  argued. 
51,58.  Beeord  on  appeal. 
53-57.  Scope  of  inquiry  on  appeal -r  From 

order  denying  new  trial. 
58-  68.  Same — Court  will  not  be  limited  to  the 

grounds  stated  in  opinion. 
63,64.  Suae  —  Blatters  conaidMed  by  trial 

court  on  motion,  only. 

65.  Same  —  Order  properly  granting  new 

trial  on  any  of  grounds  assigned, 

66.  Same — Keasona  given  by  court. 

67-  69.  Same — Where  no  bill  of  exceptions  or 
statement. 

70,  71.  Same — Same — Allowance  of  costs. 

72.  Same — Same — Appeal  from  order  re- 

fusing to  settle  bill  of  exceptions. 

73.  Same — Same — Error  in  allowing  erOBS- 

complaint  to  be  filed. 

74.  Same — Same — Error  in  denying  motion 

for  new  trial. 

75.  Same — Same — Error  in  making  Mcond 

order  for  judgment 

76.  Same — Same — Error  in  rejecting  bal- 

lots. 

77.  Same — Same — Errors  of  law, 

78.  Same — Same — Failure  to  find  on  issue. 
79,80.  Same — Same— Findings  of  fact  must 

be  taken  as  absolutely  true. 
81.  Same — Same — ^Further  instructions. 


82.  Same — Same — Order  sustaining  motion 

to  set  aside  judgment,  * 

83.  Same — Same — Want  of  notice  of  inten- 

tion to  move  for  new  trial. 

84.  Statement  on  appeal — Anthentieation. 
85, 86.  Same— Matters  to  be  included. 

87, 88.  Same— Necessity  for. 

89,  90.  Same  —  Same  —  Where  no  errors  and 

particulars  were  specified  in  notice 

of  intention. 

91.  Same—Bight  to. 

92, 93.  Same — Speeifleations  of  errors  and  ob- 
jections. 
94,  95.  Same — Sufficiency  of. 

96.  Same — Time  for  serving. 

97.  Same  —  Same  —  Service  of  notice  of 

making  order  denying  new  trial  is 
not  necessary. 

98.  Unauthenticated  papers. 

X.  B:dl(erlKl  mote — Repeal  of  aectloa  rcM- 
ders  aead«ailc  all  questions  relating  to  the 
record  on  appeal  from  orders  srantinK  or 
denying  motions  for  a  new  trial,  aa  that 
record  obtained  under  above  section  while 
In  force.  Under  section  956,  post,  such 
orders  refusing  new  trials  are  now  review- 
able on  appeal  from  the  Judsrment,  and  the 
record  is  prepared  as  in  the  case  of  other 
Intermediate  orders,  aa  provided  in  section 
9B1,  post.  Independent  appeals  from  orders 
granting:  new  trials  majr  still  he  taken,  and 
the  records  thereof  prepared  as  provided 
In  section  96S,  post.  All  annotations  drawn 
from  new  cases  since  the  repeal  of  the 
above  section  relatinr  to  appeals  from  new- 
trial  orders  granting  new  trials,  are  col- 
lected and  arranged  under  section  post, 
and  those  denying  new  trials  under  section 
9S1,  post  This  applies,  alike,  whether  the 
appeal  wa.s  taken  under  the  old  method  of 
appeal,  or  under  the  new  and  alternative 
method,  because  In  so  far  as  relates  to  the 
record  on  appeal  for  the  review  of  such 
orders  there  is  no  substantial  difference  In 
the  two  methods  of  appeal,  except  that, 
while  a  bill  of  exceptions  Is  not  required 
It  la  permissible,  where  the  appeal  is  by  the 
new  and  alternative  method,  under  section 
>E3a,  post.  While  the  question  involved  ta 
an  academic  one,  as  the  law  now  stands, 
yet  the  decisions  under  the  formar  section 
may  still  have  an  Interest  and  possible 
value  for  that  reason,  and  to  prevent  con- 
fusion, the  decisions  under  that  section  as 
It  formerly  existed  are  reulned  in  this 
place. 

3.  AMavlfe— Can  mot  be  eanaldered  on 
appeal  fvaai  arder  deaylag  uotloa  for  new 

trial  where  it  ia  not  Included  in  statement 
or  appears  In  the  record  to  have  been  on 

the  motion,  or  otherwlne  presented  to  the 
trial  court  for  Us  consideration. — Broads  v. 
Uead.  159  Cal.  7S8,  11«  Pao.  46. 

S.  Affidavits  used  on  motion  to  vacate 
Judgment  of  dismissal  and  for  new  trial,  not 
Incorporated  in  a  bill  of  exceptions,  are  not 
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B  part  of  the  record  on  appeal  from  tbe 
order  and  can  not  be  considered,  even  If 
properly  authenticated. — Estate  of  Dean,  149 
Cal.  S7  Pac.  13. 

4.  Same— Ad  then  tic  at  Ion  of  aflldavlta  ■» 
part  of  record. — On  appeal  from  order 
heard  on  affidavits,  only  proper  method  of 
authantlcatlns  such  aflldavlts  la  by  bill  of 
exceptions. — ^Herrllch  t.  McDonald,  80  Cal. 
472,  2i  Pac.  299;  Somer*  v,  Somers,  81  Cal. 
608,  610,  »  Pac.  »67. 

As  tm  eaaaMcratlOM  om  appeal  of  tkc  mt- 
Mmwtt  OB  motIo«  tar  how  trial  not  ta  roeerd, 
■eo  note  88  Am.  Doc.  442. 

5.  Some  'ganie— Aldovlf  aod  doevmen- 
tary  matter  naed  oo  motion  to  eet  aaldc 
fanit  that  are  not  embodied  in  bill  of  ex- 
ceptions or  identified  or  made  part  of  rec- 
ord can  not  be  considered  on  appeal  though 
printed  In  transcript. — Le  Fetra  v.  Qleason. 
101  Cal.  246,  24S.  35  Pac.  76S. 

ft.  Same— Same— A  IB  davit  for  publication 
of  anmmons,  not  Included  in  bill  of  excep- 
tions nor  certified  In  any  way  by  certificate 
of  clerk  of  trial  court,  can  not  be  consid- 
ered on  appeal  from  motion  to  set  aalde 
Judgment  because  of  defective  affidavit  and 
publication  of  summons.^ — People  v.  Gay, 
141  CaL  41,  42.  74  Pac,  448. 

7.  Papers  In  evidence  used  at  hearing  of 

motion  to  set  aside  service  of  summons  by 
publication  must  be  authenticated  by  Incor- 
poration In  bill  of  exceptions. — San  Diego 
Sav.  Bank  T.  Ooodsell,  1S7  Cat  420,  428,  70 
Pac.  299. 

8.  Same  —  Same  —  Aflldavlts  made  after 
motion  for  new  trial  la  denied,  and  printed 
In  transcript,  form  no  part  of  record,  and 
can  not  be  considered, — Williams  v.  Harter, 
121  Cal.  47,  S2,  63  Pac.  406. 

Same  —Same— AMdavIt  merely  certl- 
>cd  ta  by  oIcA  does  not  constitute  part  of 
record. — ^Ifelde  T.  Reynolds,  120  Cal.  234, 
226.  H  Pac.  401. 

10.  Affidavit  certified  by  clerk  as  having 
been  ased  on  motion  to  vacate  Judgment, 
can  not  be  considered  where  It  Is  not  con- 
tained In  any  bill  of  exceptions  or  other- 
wise certified  as  required  by  law  under  rule 
29  of  supreme  court. — People  v.  Wrin,  143 
Cal.  11,  14,  76  Pac.  £46. 

11.  Same— Same-~-Aflldavlt«  of  ralseaa- 
dnet  of  Jury,  which  are  not  Incorporated  In 
bill  of  exceptions  as  required  by  rule  29 
of  supreme  court,  cannot  be  considered. — 
Cahill  V.  Baird,  138  Cal.  691,  692,  72  Pac. 
342. 

IX  Same— Same— Aadavit  showlav  snr- 
prlse*  by  reason  of  which  certain  testimony 
was  not  introduced  which  affidavit  was  not 
contained  In  bill  of  exceptions,  or  evidence 
authenticated  as  having  been  uscfl  at  hear- 
ing of  motion  for  new  trial,  except  by  cer- 
tificate of  clerk,  can  not  be  considered  on 
appeal. — Cohen  v.  City  of  Alameda,  124  Cal. 
B04,  608,  ST  Pac.  377. 

IS.  Same— Same^AflUavIt  ■k«>wlHir  that 
appellant  was  by  deed  aaeee— or  la  Interest 


to  defendant  to  land  Involved  in  action  Is 
not  Included  in  any  bill  of  exceptions,  or 
certified  In  any  way  except  by  certificate 
of  trial  court.  It  can  not  be  considered  un 
appeal  under  rule  29  of  supreme  court. 
People  V.  Gay,  141  Cal.  41,  42,  74  Pac.  443. 

14.  Same— Same— AlBdavlta  naed  on  mo- 
tion for  new  trial  can  not  be  authenticated 
except  by  being  Incorporated  in  bill  of  ex- 
ceptions, and  whether  they  are  set  out  in 
transcript  or  certified  by  clerk  of  superior 
court  they  cannot  be  considered  on  appeal, 
not  being  part  of  record. — Skinner  v.  Horn, 
144  Cal.  278,  279,  77  Pac.  904.  See  Von  Glahn 
V.  Brennan,  SI  Cal.  261,  264,  22  Pac.  696; 
Spreckels  v.  Sprecklea,  114  Cal.  60,  46  I'ac. 
1022;  Melde  v.  Reynolds,  120  Cal.  234,  237, 
52  Pac.  491;  Cahlll  v.  Balrd.  138  Cal.  691.  72 
Pac.  342. 

15.  Under  rule  29  of  supreme  court,  afR- 
davitB  or  other  evidence  taken  on  hearing 
of  motion  for  new  trial  should  be  incor- 
porated in  bin  of  exceptions,  and  where 
there  is  nothing  In  Judge's  certificate  to 
show  that  affidavit  In  transcript  constituted 
all  evidence  taken  In  reference  to  Irregu- 
larity, such  Irregularity  can  not  be  con- 
sidered.— Melde  V.  Reynolds,  120  Cal.  234, 
237.  62  Pac.  491;  Perelra  v.  City  Sav.  Bank, 
128  Cal.  46,  47,  60  Pac.  524.  See  Shain  v. 
Erkerenkotter,  82  Cal.  13,  2S  Pac.  966. 

16.  Where  affidavits  used  on  motion  for 
new  trial  were  not  authenticated  by  Incor- 
poration In  bill  of  exceptions,  order  grant- 
ing new  trial  will  not  be  reviewed. — Esert 
V.  Glock,  137  Cal.  RS,  70  Pac.  479. 

17.  Where  affidavits  printed  In  transcript 
are  not  Identified  as  having  been  affidavits 
used  on  hearing  of  motion  for  new  trial, 
nor  does  transcript  show  they  were  filed 
in  court  below,  they  can  not  be  considered 
on  appeal,  and  court  denying  motion  refers 
to  fact  but  In  such  way  as  but  identifies 
these  as  affidavits  referred  to. — Fish  T.  Ben- 
son, 71  Cal.  428,  431;  Whipple  v.  Hopkins. 
119  Cal.  349,  360.  61  Pac.  636. 

18.  Same— Same— Same— Presnmptlona. — 
In  absence  of  bill  of  exceptions  showing 
what  was  used  on  motion  for  new  trial, 
unless  record  on  appeal  established  con- 
trary, it  will  be  conclusively  presumed  in 
favor  of  order  that  motion  was  in  particular 
based  on  some  ground  on  which  affidavits 
could  be  used,  and  such  affidavits  were  in 
fact  used  on  hearing  and  were  sufficient  to 
Justify  court  In  making  order  appealed 
from. — Wyckoll  v.  Pajaro.  V.  C.  R.  Co.,  146 
Cal.  681.  682.  81  Pac.  17.  See  Skinner  v. 
Horn.  144  Cal.  278,  280,  77  Pac.  904. 

19.  Same — Same — Same — Same — That  re- 
spondent had  no  opportunity  to  propeae  bill 
of  exceptlona.  Inasmuch  as  decision  on  his 
motion  for  new  trial  was  In  his  favor,  and 
appellant  did  not  propose  any  bill  of  excep- 
tions, does  not  enable  him  to  have  such 
affidavits  considered  in  absence  of  their 
having  been  Incorporated  In  bill  of  excep- 
tions.—Skinner  V.  Horn.  144  Cal.  178,  179, 
77  Pac.  904. 
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RKCORD  OH  APPBAI<— 4UBSTIOH8  ACADBMIC.         IFt.  1^  Tit.  THI. 


aiK    Appeal    om    jDdawenf-Toll  aloBc. — 

"Where  the  appea?  Is  on  the  Judgment-roll 
alone  and  there  Is  no  otatement  or  bill  of 
exceptions  the  appellate  court  will  assume 
that  the  evidence  Is  euftlcient  to  support 
the  findings,  and  that  no  objections  to  rul- 
ings on  the  introduction  of  evidence  were 
made. — California  Portland  Cement  Co.  t. 
Wentworth  Hotel  Co^  IS  CaL  App.  69S,  118 
Pac  103.  lis. 

21.  Application  for  partial  dlstrlbatlw— 
Heard  and  ordered  srantcd  by  the  court, 
but  the  formal  written  order  therefor  Is  not 
signed  or  entered  at  length  In  the  minutes 
of  the  court  until  some  time  later,  the  order 
would  not  be  "taken"  within  the  meaning 
of  section  437,  ante,  for  the  purpose  of  mov- 
ing for  relief  therefrom  until  the  formal 
order  was  signed  and  filed. — Brownell  v, 
Superior  Court,  167  Cal.  703,  708,  109  Pac. 
91. 

22.  AnthentleatloB  —  Of  order  rcfaNlnv 
nen  trial  by  certificate  attached  to  tran- 
Hcrlpt  reciting  that  true  and  correct  copy 
of  order  refusing  new  trial  Is  therein  con- 
tained Is  sufllclent. — Mendocino  County  v. 
Peters,  2  Cal.  App.  24,  32  Pac.  1122. 

Aa  to  aaantkcntlcnted  papers  formlns  no 
part  «(  the  record  on  appeal,  see  par.  98, 
this  note. 

as.  Same— *4lf  order  diaaolvins  an  at- 
tatihaient  should  be  by  bill  of  exceptions 
under  rule  X9  of  supreme  court. — Smith  t. 
Jordan,  122  Cal.  68,  69,  64  Pac.  368.  869. 

24.  Sane— Of  atatcAntT-^tatement  pre- 
pared, settled,  authenticated  by  Judge,  and 
filed  In  due  time,  will  be  presumed  to  have 
;been  used  on  hearing  of  motion  for  new 
trial,  and  hence  Is  entitled  to  consideration 
without  further  Identification  or  proof  that 
It  was  used  on  motion  for  new  trial, — Wil- 
liams V.  Southern  Pac.  R.  Co.,  2  Cal.  Unrep. 
613,  9  Pac.  1S3.  164. 

36.  Bill  of  exception* —  Can  not  be 
amended  by  way  of  diminution  of  record, 
since  record  authenticated  by  trial  court 
can  not  be  changed  by  appellate  court. — 
Mendocino  County  Peters,  8  Cal.  App.  24, 
82  Pac.  1122.  See  Bonds  v.  Hickman.  29 
Cal.  460,  465:  Boston  v.  Haynes,  81  Cal.  107; 
Satterlee  v.  BIIbs,  36  Cal.  489,  621;  Boyd  v. 
Burrel,  60  Cal.  280,  284;  In  matter  of  Lamb, 
95  Cal.  397,  408,  29  Am.  St.  Rep.  121.  30  Pac. 
668. 

As  to  bill  of  exceptions  on  aiotion  for 
new  trial,  see,  ante.  S  669,  note  pars.  153- 
169. 

20.  Same  — •  Resmlarly  settled  and  fllcd 
prior  to  the  hearing  of  the  motion.  It  Is 
"used"  on  such  motion  so  as  to  allow  Its 
"use"  upon  appeal. — Boln  v.  Spreckels  Su- 
gar Co.,  156  Cal.  612,  616.  102  Pac.  937. 

27.  Grounds  of  motion  for  new  trial- 
Failure  to  state  In  record  on  appeal. — Where 
the  record  on  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  contained 
merely  the  order  of  the  court  "wherein  It 
Is  stated  that  the  motion  was  presented 


upon  the  grounds  set  forth  In  the  notice  of 
Intention  on  Sle,  but  this  notice  of  Inten- 
tion Is  not  made  a  part  of  the  record;  nor 
does  the  order  of  court  show  that  the  mo- 
tion was  presented  on  the  bill  of  excep- 
tions," and  "It  is  nowhere  shown  in  the 
record  upon  what  grounds  that  motion  was 
made,"  the  evidence  can  not  "be  reviewed 
to  determine  the  question  as  to  whether  or 
not  It  1b  'sufficient  to  sustain  the  Judgment," 
and  the  decision  in  Williams  Hawley,  144 
Cal.  99.  77  Pac.  762,  was  held  in  poinf:  to 
the  effect  that  In  a  case  where  the  record 
Is  in  the  state  of  that  here  presented,  the 
order  on  motion  for  new  trial  can  not  be 
reviewed. — ^Uorcom  T.  Balersky,  16  Cal.  App. 
481,  117  Pac.  fi<0. 

28.  Same — ^Editorial  notci  It  would  be 
difncult  to  find  a  case  less  In  point  than  that 
cited.  Without  pointing  out  the  distinguish- 
ing features  of  the  two  cases,  It  Is  sufRclent 
that  when  the  motion  Is  made  on  a  bill  of 
exceptions  the  notice  need  not  state  the 
grounds  (Hayne  on  New  Trial,  i  28).  It  Is 
only  when  the  motion  Is  made  on  the 
minutes  of  the  court  that  it  becomes  neces- 
sary to  have  the  notice  of  intention  set 
forth  the  grounds  upon  which  the  motion  Is 
made  (Hayne  g  23).  Nor  Is  the  notice  any 
part  of  the  record  on  appeal  (Hayne  S 
Cases  and  References).  So  far  as  the  trial 
court  Is  concerned,  the  notice  and  all  other 
records  are  before  him  (Hayne  |  162).  As 
to  the  presentation  of  the  bill  of  exceptions 
at  the  hearing,  there  being  no  other  way. 
the  errors  of  law  could  not  have  been  re- 
viewed otherwise.  Errors  of  law  can  be 
presented  only  by  statement,  bill  of  ex- 
ceptions, or  minutes  of  court. — Code  Civ. 
Proc,    j  668. 

29.  Under  the  circumstances  It  is  difficult 
to  understand  why  It  should  not  be  pre- 
sumed that  the  trial  court  heard  and  con- 
sidered the  motion  on  the  grounds  stated, 
and  denied  the  same  because  they  were  In- 
sutHclent.  It  would  therefore  be  the  duty 
of  the  court,  If  there  were  a  conflict,  to 
sustain  the  decision  as  to  Insufficiency  of 
the  evidence,  always  bearing  In  mind  that 
such  question  aa  Insufficiency  of  the  evi- 
dence to  sustain  the  judgment  Is  not  recog- 
nised as  ground  for  a  new  trial  In  any 
event,  or  as  ground  for  anything  else. 

50.  JndKmcnt-mll— Mnst  appear  In  and 
eouMtltnte  pnrt  of  record  In  all  cases  on  ap- 
peal.— Thomas  v.  Anderson,  S6  Cal.  43,  44.  . 

As  to  what  constlfotcB  JndKmcnt-roll,  see 

post,  S  670.  and  note. 

51.  Same — In  probate  proceed  In  pes.  when- 
ever proceedings  are  so  akin  to  civil  action 
as  to  necoHSlIate  papers  which  are  declared 
by  section  670,  post,  to  constitute  Judg- 
ment-roll In  civil  action,  they  may  be  held 
to  constitute  Judgment-roll  referred  to  by 
this  section,  though  there  Is  no  Judgment- 
roll,  strictly  speaking.  In  such  proceedings, 
— Slstate  of  Ryer,  110  Cal.  666,  661,  42  Pac. 
1082. 
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SL  Same— Itotltni  to  atrlke  rat  p«»rtlm 
•f  uawcr  not  embodied  In  any  statement  or 

bill  of  exceptions,  cannot  be  considered,  it 
not  constituting  any  part  of  Judsmont-roll. 
— Sutton  T.  Stephan,  101  Cal.  545,  647,  86 

Pac.  loe. 

88.  Sane— Notice  of  affldavlt  and  motloa 
«■  which  an  order  atrlkloK  out  dcnwrrer 

was  made  can  not  be  considered,  In  absence 
of  bill  of  exceptions,  they  not  betng^  part 
of  Judgment-roll. — Orange  Growers'  Bank 
V.  Duncan,  133  Cal.  264,  255,  6G  Pac.  469. 
See  Dlmlck  v.  Campbell.  31  CaL  238,  240; 
Catanlch  v.  Hayes,  S2  Cal.  338. 

34.  Sane— Notlcea  which  mjn  mot  em- 
braced la  atatemenl  or  bill  of  exceptloits 

can  not  be  considered,  as  they  are  no  part 
of  judgment- roll. — Qlrder  t.  Beswick,  69  Cal. 
112,  114,  10  Pac  278. 

S5.    HotiOB  for  new  trial — Made  on  af. 

fldavlts. — Where  a  motion  for  a  new  trial 
is  made  on  the  ground  of  newly  discovered 
evidence,  the  aflldavlts  used  on  the  hearing, 
with  ia  copy  of  the  order  made  shall  con- 
stitute the  record  on  appeal  therefrom. — 
Schroeder  t.  Mausy,  16  Cal.  App,  461,  118 
Pac.  469. 

86.  Same— Made  on  ■danfea  fif  eoulr— 

Where  a  notice  of  Intention  to  move  for  a 
new  trial  la  not  flled  In  time,  and  the  mo< 
tlon  is  made  on  the  minutes  of  the  court 
and  denied,  a  statement  of  the  case  at- 
tempted to  be  prepared  under  former  sec- 
tion can  not  be  used  on  an  appeal  taken 
from  the  Judgrment. — ^Neale  v.  Morrow,  174 
Cal.  48,  161  Pac.  1166. 

ST.  Same— Same— '  PrcTloDsly  prepared 
■tatement^ — Where  the  notice  stated  that 
the  motion  would  be  made  on  a  statement 
and  on  the  minutes,  as  well  as  on  the  ether 
papers  provided,  and  an  attempt  Is  made  to 
prepare  a  statement  In  advance,  the  motion 
may  nevertheless  be  regarded  as  made  on 
the  minutes,  and  the  bill  of  exceptions 
treated  as  a  subsequently  prepared  state* 
ment  as  herein  described. — Bstudillo  v. 
Security  Loan  etc.  Co.,  158  Cal.  71,  109  Pac. 
884. 

38.  New  trial  order. — Order  must  be  Re- 
viewed on  the  same  record  upon  which  the- 
motlon  was  heard  and  determined  and  the 
order  made. — ^Merced  Bank  v.  Price,  168  Cal. 
«99,  93  Pae.  866. 

a*.  Same — Appeal  from.^ — Where,  In  an 
action  to  foreclose  a  mortgage,  the  state- 
ment on  motion  tor  new  trial  does  not  em- 
body the  note  and  mortgage  sued .  on,  it 
can  not  be  determined  on  appeal  whether 
there  was  a  variance  therein,  as  claimed. — 
West  V.  Mears,  17  Cal.  App.  719.  121  Pac. 
700. 

40.  Same— Same  Order  frranflBg  motion 
for  aew  trial. — Where  the  bill  of  exceptions 
shows  the  notice  of  Intention  and  the 
BTOOoda  of  the  motion,  that  the  motion  came 
on  for  hearing,  both  counsel  being  present, 
was  submitted,  and  the  motion  granted,  and 
a  new  trial  ordered,  the  record  on  appeal  Is 


■ufllclently  complete  to  authorise  a  review 
without  considering  the  motion  entered 
nunc  pro  tune  by  the  trial  court  pending 
appeal. — Hovey  t.  Thorp,  17  CaL  App.  678, 
121  Pac  308. 

41.  Sale  -Same— SpeeiflcatioBS  ahewlaK 
■ronada— The  notice  of  lateatlon  Is  not  re- 
quired to  be  Incorporated  In  tbe  statement 
or  bill  of  exceptions,  but  it  must  appear 
from  the  record  that  the  grounds  presented 
for  appellate  review  were  duly  presented 
on  the  motion  by  the  notice  of  Intention. — 
Great  Western  Gold  Co.  v.  Chambers,  153 
Cat.  310,  96  Pac.  151. 

42.  Same— Newly  dlacovered  evidence- 
Where  tile  record  on  appeal  contains  none 
of  the  newly  discovered  evidence  the  con- 
tention that  the  court  erred  in  denying  the 
motion  on  the  ground  of  newly  discovered 
evidence  can  not  be  considered. — West  v. 
Hears,  17  Cal.  App.  780,  121  Pac.  700, 

Aa  to  Bcwlr  diacovwed  erldeaee,  aad  the. 
record  ra  appeal,  see,  ante,  S  667,  note 
Part  V. 

4S. '  Hotlee  of  latcatlaa— Not  part  of  rec- 
ord on  appeal.^ — Notice  of  Intention  to  move 
for  new  trial  Is  no  part  of  record  on  appeal. 
— Domlnguez  v.  Mascottl,  74  Cal.  269.  270,  15 
Pac.  778;  Pico  v.  Cohn,  78  Cal.  384,  20  Pac. 
706;  Richardson  v.  Eureka,  92  Cat.  64.  28 
Pac.  102;  Reclamation  Dist.  v.  Thisby,  131 
Cal.  672,  674,  63  Pac.  918;  Wllliaras  v.  Haw- 
ley,  144  Cal.  97,  100,  77  Pac.  762;  Power  v. 
Fairbanks,  146  Cal.  611,  80  Pac  1076,  1076; 
Roberts  v.  Hall,  147  Cal.  484.  82  Pac.  66; 
Mendocino  County  v.  Peters,  8  CaL  App.  24, 
82  Pac.  1122. 

Aa  to  notice  »f  tatcatloa  gcaerally,  see,' 
ante,  1  669,  note  pars.  168-169. 

44.  Notice  of  Intention  to  move  for  new 
trial,  which  Is  not  embodied  In  statement 
or  bill  of  exceptions,  and  is  not  certified  In 
any  way,  forms  no  part  of  record,  and  can 
not  be  recognized. — Leonard  v.  Shaw,  114 
CaL  68,  71,  45  Pac.  1012;  Williams  v  .  Haw- 
ley,  144  CaL  97,  99,  77  Pac.  762;  Skinner  v. 
Horn,  146  CaL  62.  63,  79  Pac.  697.  See  Hook 
V.  Hall,  68  CaL  22,  28,  8  Pac.  696;  Glrdner  v. 
Beswlek,  69  Cal,  112.  10  Pac.  278;  Domlnguez 
T.  Mascottl,  74  Cal.  269,  270,  16  Pac.  773. 

45.  Where  notice  of  Intention  to  move 
for  new  trial  was  Inserted  In  record  after 
statement,  but  was  not  incorporated  in 
statement,  Its  Insertion  was  Improper,  and 
it  forma  no  part  of  record. — Nye  v.  Marys- 
Vllle  &  T.  C.  St.  R.  Co.,  97  Cal.  461,  462.  32 
Pac.  630. 

46.  It  need  not  be  Incorporated  In  state- 
ment or  bill  of  exceptions  therefor. — Pico  v. 
Cohn,  78  Cal.  384,.  20  Pac.  706;  Southern  Pac. 
R.  Co.  V.  Superior  Court,  106  Cal.  84.  86.  33 
Pac.  627;  Reclamation  Dlst  V.  Thisby,  131 
Cal.  672,  574.  63  Pac.  918. 

47.  Unless  opposite  party  Insists  that  It 
Is  Insufficient — Southern  Pac.  R.  Co.,  v. 
Superior  Court,  106  CaL  84,  86,  88  Pac  627. 

48.  Where  notice  of  Intention  to  move  for 
new  trial  Is  not  authenticated  In  any  man-. 
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ner,  and  motion  la  Itased  on  minutes  of 
court,  record  and  evld«nca  without  any 
statement  or  specifications  of  error  In  min- 
utes can  not  be  considered  on  appeal;  they 
must  be  embodied  in  statement. — Sprlgr  v. 
Barber,  12S  CaL  E73.  676,  577.  »  Pac.  419. 

49.  Notice  of  intention  la  not  a  part  of 
record  on  appeal,  and  can  not  be  considered 
for  any  purpose,  when  printed  In  the  tran- 
script, unless  incorporated  In  a  statement  or 
bill  of  exceptions. — Carver  v.  San  Joaquin 
etc.  Co.,  16  CaL  App.  765,  118  T&a.  12. 

OA,  I^*Ninption  froM  fallorc  to  state 
KroDBd*  arsned. — Ordinarily  it  would  be 
presumed  that  the  grounds  mentioned  In  the 
minute  order  were  all  arsrued;  but  where 
a  statement  on  appeal,  settled  two  years 
after  the  motion  was  denied,  contains  a 
statement  referring  to  the  evidence  on  one 
point  only,  the  doubt  will  be  resolved  in 
appellant's  favor,  and  In  the  absence  of  an 
objection  on  the  part  of  the  respondent, 
that  will  be  resrarded  as  the  only  point 
argued,  notwlthstandlnK  the  fact  that  the 
notice  of  Intention  (the  motion  being  made 
on  the  minutes)  contained  voluminous  specl- 
flcatlons  covering  the  grounds  of  the  mo- 
tion.— Forsyth  v.  Butler,  152  Cal.  405,  93 
Pac.  90. 

Bl>  Record  on  appeal. — Where  record  on 
appeal  from  an  order  refusing  new  trial 
contains  Judgment-roll,  bill  of  exceptions 
used  at  ^hearing,  and  copy  of  order  refus- 
ing new  trial.  It  Is  sufflclent. — Mendocino 
County  Peters,  S  Cal,  App.  24,  22  Pao. 
1122. 

B2.  When  appeal  Is  taken  from  an  order 
granting  or  refusing  new  trial  on  minutes 
of  court,  statement  prepared  subsequently 
to  such  rule,  with  Judgment-roll,  and  copy 
of  order,  constitute  papers  on  which  same 
are  to  be  heard.  Transcripts  of  these  papers 
are  only  furnished  to  appellate  court  In 
cases  of  appeal  from  such  orders. — Bmerlc 
T.  Alvarado,  64  Cal.  529,  594,  2  Pac.  418. 

SS.  Scope  of  Inquiry  on  appeal— F^om 
order  deaylaK  new  trial  is  limited  to  order 
appealed  from,  and  Judgment-roll,  and  af- 
fidavit, or  blU  of  exceptions,  or  statement 
used  on  hearing.— Ehnario  V.  Alvarado,  64 
Cal.  629,  694,  2  Pac.  418. 

As  to  matters  Inqnlred  Into  «■  appeal 
from  order  KraHtlag  or  tvfasing  new  trial, 
see,  ante.  5  669,  note  Part  rv. 

54.  On  appeal  from  order  denying  or 
granting  new  trial,  court  will  look  to  state- 
ment, or  bin  of  exceptions,  and  specifica- 
tions In  which  decision  of  court  below  Is 
not  sustained  by  evidence,  and  speolRcatlonB 
of  errors  of  law,  in  reviewing  case,  and  to 
these  alone.  Where  question  )s  presented 
by  such  specifications,  and  is  properly  saved 
in  statement  or  bill  of  exceptions,  it  will  he 
presumed  that  questions  were  properly 
presented  to  court  below,  and  passed  upon 
in  Its  ruling  on  motion  for  new  trial. — Pico 
V.  Cohn.  78  Cal.  284,  285,  20  Pac.  706;  Rich- 
ardson T.  Eureka,  92  Cal.  64,  28  PaC.  102. 


66.  Order  denying  motion  for  nonsuit  and 
findings  as  not  being  supported  by  evidence, 
and  alleged  errors  at  law  occurring  at  trial 
can  only  be  rertewed  on  properly  authen- 
ticated statement  or  bill  of  exceptlona— 
Wheeler  T.  Karnes,  12S  CaL  51,  62,  57  Pac. 
893. 

56.  Where  notice  of  Intention  to  move 
for  new  trial  stated  that  motion  would  bs 
made  on  bill  of  exceptions,  but  none  was 
presented  to  trial  court,  or  to  court  on 
appeal,  neither  court  can  review  the  case 
as  to  alleged  errors  of  law,  or  as  to  whether 
verdict  was  Justified  by  evidence. — Pereira 
V.  City  8av.  Bank,  128  CaL  45,  47,  60  Pac. 
624.  See  Larkin  t.  Larkln,  76  CaL  822,  18 
Pac.  896. 

57.  Where  motion  for  new  trial  Is  sub- 
mitted on  minutes  of  court,  no  matters 
other  than  those  appearing  on  Judgment- 
roU,  bill  of  exceptions,  or  statement  of 
case,  subsequently  prepared,  can  be  brought 
to  court  on  appeal. — Buckley  t.  Althorf,  86 
Cal.  643,  645,  26  Pac.  124. 

An  to  matter*  eonaldered  OM  a»»c«l  from 
order  en  motloa  tor  new  trial,  aee,  ante, 
S  666,  and  note. 

A«  to  necessity  of  oaeeptlons  tor  rcvtew 
on  appeal,  see,  ante,  t  846,  and  note, 

B8.  Same— Covrt  will  not  ke  limited  to 
the  BTOBBd  stated  In  opinion  as  ground  on 
which  order  granting  new  trial  was  based. 
—Thomas  v.  California  Const.  Co.,  148  Cal. 
86,  82  Pac.  867;  Welsser  v.  Southern  Pac, 
Co.,  148  CaL  426.  82  Pac.  439;  Houghton  v. 
Market  Bt  R.  Co.,  1  Cal.  App.  576.  82  Pac 
972;  BCartIn  v.  Harkarian  A  Co.,  1  CaL  App. 
687,  82  Pac  1Q72. 

62.  Except  as  to  safltclency  of  OTldenee, 
where  it  Is  conflicting. — Thomas  v.  Califor- 
nia Const.  Co.,  148  CaL  86,  82  Pac  867. 

60,  Where  motion  for  new  trial  Is  made 
on  several  grounds,  and  record  does  not  dis- 
close for  which  one  It  was  granted,  order 
will  not  be  reversed  If  It  could  have  been 
granted  on  any  one  of  grounds  assigned. — 
TIbbetts  Bros.  v.  Bower,  121  CaL  7,  8  53 
Pac  859. 

61.  Limitation  of  ground  on  which  an 
order  granting  new  trial  viras  made,  to  in- 
sufficiency of  notice  of  mechanics'  lien,  pre- 
cludes defendant  from  contending  that 
order  may  have  been  granted  on  ground 
that  evidence  was  insufficient  to  support 
flndinga — McOlnty  y.  Morgan,  122  Cal  108 
106,  64  Pac.  891. 

•2.  On  appeal  from  order  granting  mo- 
tion for  new  trial  on  ground  of  misconduct 
of  Juror,  which  order  stated  that  all  other 
grounds  of  motion  had  been  examined  and 
found  insufficient,  sufficiency  of  evidence 
will  not  be  considered. — Siemsen  v.  Oakland 
S.  U  *  H.  E.  R.,  134  Cal.  494.  498,  66  Pac. 
672.  See  Kauffman  v.  Maler,  94  Cal  269 
18  L.  R.  A.  124,  29  Pac.  481. 

•S.  Same— Hattere  conaldered  by  trial 
•••rt  motion,  only  can  be  considered  on 
appeal  from  order  granting  motion  for  new 
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trial.— Mar«tell«T  Leavltt,  180  Cal.  149, 
ISl.  62  Pac.  884. 

£4.  In  determining  question  as  to  In- 
BUtllolency  of  evidence  on  appeal  from  mo- 
tion for  new  trial,  baaed  on  mlnuten,  court 
Im  confined  to  particulars  specified  In  state- 
ment, which  are  preiumably  particulars 
presented  to,  and  argued  before  trial  court, 
on  hearing  of  motion. — Roberta  v.  Hall, 
147  Cal.  484,  88  Pao.  66. 

6B.  Same  Oriteg  preperlr  Kmattav  mw 
trial  OB  uy  ml  Kromda  aaalgned  will  not 
be  disturbed. — ^Uock  T.  tios  Angeles  T.  Co., 
188  Cal.  616,  <17,  78  Paa  4»;  Swett  t.  Qray. 
141  Cal.  68,  69,  74  Pac.  489;  Baldwin  v.  Napa 
ft  8.  W.  Co.,  1  CaL  App.  816,  81  Pao.  1037. 

•IL  Saae— AcMMia  slvn  by  cMrt  for 

its  action  on  motion  for  new  trial  are  Im- 
material, since  decisions  may  have  been 
bad  for  reasons  given,  and  yet  oorrect  for 
other  reasons. — Power  v.  Fairbanks,  146 
Cal.  611,  80  Pac.  1076,  1076.  See  Skinner  T. 
Horn,  144  Cal.  27S.  77  Pac.  904. 

Aa  <•  oplBloB  hr  eoart  below  as  part  of 
rcconi  OB  appeal,  see  note  16        R.  A.  798. 

•Tt  Same— Where  a*  bill  of  exceptloas 
or  statement  Is  brought  up  with  Judgment, 
appeal  must  be  determined  by  what  is  dis- 
closed by  Judgment-roll  alone,  that  is, 
pleadings  and  Judgment. — Johnston  T.  Calla- 
han, 146  Cal.  212,  213,  79  Pac.  870. 

68.  Where  party  aggrieved  desires  to 
rely  on  Insufllclency  of  evidence  or  errors 
not  appearing  on  Judgment-roll,  he  must 
either  secure  bill  of  exceptions  under  sec- 
tion 649  or  aeotion  660  ante,  or  take  proper 
steps  to  complete  motion  for  new  trial 
under  section  669  ante. — Jue  Fook  Sam  t. 
Lord,  88  CaL  169.  IM,  88  Pac.  826. 

69.  Where  appeal  is  taken  from  Judgment 
on  judgment-roll,  without  aAy  bill  of  excep- 
tions, appellant  necessarily  admitted  that  no 
errors  were  committed  in  admission  or  re- 
jection of  evidence. — ^Hock  v.  City  of  Santa 
Rosa,  128  Cal.  330,  340,  68  Pac.  826.  See 
Poledorl  v.  Newmark,  116  Cal.  376,  877,  48 
Pac.  25. 

70.  Same— Same— Allowance  of  eoeta  be- 
ing within  descretlon  of  trial  court  In 
equity,  such  descretlon  cannot  be  reviewed 
without  statement  or  bill  of  exceptions. — 
Faulkner  t.  Hendy,  103  Cal.  16,  26,  36  Pac. 
1021. 

71.  Question  of  costs  cannot  be  consid- 
ered on  appeal  where  there  is  no  bill  of 
exceptions  showing  any  ruling  on  such 
question. — People  v.  County  of  Marin,  108 
Cal.  223.  838,  87  Pac.  203,  26  U  R.  A.  669. 

73.  Sam^-Same— Appeal  from  order  r»- 
tumtrnm  4e  settle  bill  of  exeeptlOBs,  if  such 
order  is  appealable,  must  be  disregarded  in 
absence  of  bill  of  exceptions. — Williamson 
V.  Joyce,  137  Cal.  151.  152,  69  Pat!.  980. 

7&  Same  —  Same  —  Error  In  allowing 
nMB-c«m plaint  to  be  filed  can  not  be  con- 
nidered  where'there  Is  no  bill  of  exceptions 
In  record  saving  and  presenting  exception!' 


taken  to  this  order. — Bell  v.  Southern  Pac. 
R.  Co.,  144  Cal.  560,  BG2,  77  Pac.  1124. 

74.  Same~Same — Error  In  dcnylnr  mo- 
tion for  new  trial  without  bearing  or  con- 
sidering grounds  presented  and  urged  in 
support  thereof  should  be  presented  by 
exceptions  taken  to  act  of  court,  and  facts 
embodied  and  settled  In  bill  of  exceptions. 
—Williams  V.  Barter,  121  Cal.  47,  62,  63  Pac. 
406. 

75.  Same— Same— Error  In  making  aee- 

ond  order  for  Jodgment  without  setting 
aside  or  modifying  first  can  not  be  consid- 
ered on  appeal  from  Judgment  on  judg- 
ment-roll alone,  but  should  be  presented 
on  bill  of  exceptions. — Rooney  v.  Oray 
Brothers.  146  Cal.  763,  758,  79  Pac.  628.  See 
Paige  Roedlng,  96  Cal.  388,  391.  81  Pac. 
264;  Ton  Schmidt  v.  Von  Schmidt.  104  Call 
647,  660,  88  Pao.  861. 

76.  Same— Same— Error  ta  rcjeetlnc  bal- 
lots for  reason  that  same  were  not  marked 
as  required  by  law,  cannot  be  considered 
on  appeal  from  election  contest,  unless  such 
ballots  are  properly  authenticated  and  re- 
ferred to  In  bill  of  exceptions  and  accom- 
pany record,  or  copy  by  photograph  or  other 
process  by  which  fac  simile  can  be  pro- 
duced is  In  bill  of  exceptions.— Lay  v.  Parr 
sons,  104  Cal.  661,  668,  38  Pac.  447. 

77.  Same— Same'.  ■  Brrora  of  law  com- 
mitted at  trial  will  not  be  considered  In 
absence  of  bill  of  exceptions. — Pereira  v. 
City  Sav.  Bank.   128   Cal.   46.   47,   60  Pac 

624;  Winiams  v.  Savings  ft  L..  Soe.,  183  Cal, 
360,  361,  66  Pac.  822.  See  Thompson  v.  Pat- 
terson, 64  Cal.  642,  646. 

78.  Same— Same— Fallne  to  And  ob  Ib- 

ane  is  not  ground  for  reversing  judgment 
otherwise  correct,  unless  It  appears  by 
statement  or  bill  of  exceptions  that  evidence 
was  given  on  such  issue. — Kaleer  v.  Dalto. 
140  Cal.  167.  170,  78  Pac.  828.  See  Hlmmel- 
man  v.  Henry,  84  Cal.  104.  23  Pac.  1098. 

70.  Same— Same — ^Finding*  of  faet  mast 
be  takcB  absolntely  true  wliere  there  Is 
no  bill  of  exceptions  showing  evidence,  and 
It  win  be  presumed  that  evidence  necessary 
to  sustain  findings  was  presented  to  court 
below.— Mock  V.  City  of  Santa  Rosa,  126 
Cal.  330,  840,  68  Pac.  826;  Williams  v.  Sav- 
ings &  I*  Soc,  138  Cal.  360,  361,  65  Pac.  822; 
Alexander  v.  Welcker,  141  Cal.  302.  303.  74 
Pac.  845;  Estate  ot  Brown.  143  Cal.  460,  454, 
77  Pac.  160;  Caslagnetto  v.  Coppertown  M. 
&  S.  Co.,  146  Cal.  329,  831.  80  Pac.  74;  Ma- 
honey  T.  American  Land  and  Water  Co., 
8  CaL  App.  186,  88  pac.  867. 

80.  Tendings  of  fact,  so  far  as  they  are 
self-consistent,  must  be  accepted  as  true  on 
appeal  where  there  Is  no  bill  of  exceptions 
or  statement  of  evidence. — Estate  of  Smith, 
4  Cal.  Unrep.  919,  88  Pac.  960. 

81.  Same  —  Same  — Fartber  InetrBctlons 

given  by  court  to  jury,  if  erroneous,  con- 
stituted error  at  law  occurring  at  trial,  and 
should  have  been  excepted  to  and  embodied 
In  bill  of  exception.^  under  section  660  ante, 
"nd  (.an  not  be  set  up  in  affidavit  to  be  used 
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on  motion  Cor  new  trial  and  then  ambodied 
in  bill  of  exceptions  on  rulingr  of  such  mo- 
tion.— Southern  Fao.  R.  Co.  t.  Superior 
Court,  lOS  Cat  84.  M,  SS  Pac.  627. 

SS.  Same— Sase— Order  anetatalav  ato- 
ttoa  t»  Mt  aalda  Jadvateat  was  not  consid- 
ered where  there  was  no  bill  of  exceptions, 
for  whether  party  accepted  decision  of  court 
Id  person  at  time  decision  was  made  or  is 
deemed  In  law  to  have  excepted,  be  must 
In  statutory  or  reasonable  time  after  his 
exception  avail  himself  of  right  to  reduce 
same  to  writing  and  take  steps  required 
by  law  to  have  hill  of  exception*  settled 
and  siffned  by  Judffe. — Nash  v.  Harris,  fi7 
Cal.  242,  243. 

83.  Same — Same— Want  of  notice  of  la- 
teatloa  to  nDTc  for  acw  trial  must  be  af- 
'flr'matively  shown  hy  appellant,  and  must 
he  Included  in  statement  or  proper  bill  of 
exceptions. — Kahn  Wilson.  180  Cal.  <4S, 
644,  58  Pac.  84. 

94.  Statencat  ob  appeal— AatkcBtlcatloa. 
— Statement  in  transcript  purporting  to 
give  motion  for  new  trial  on  grounds 
stated  in  notice,  which  was  authenticated 
only  by  clerk's  certificate,  can  not  be  con- 
sidered on  appeal — It  constituting  no  part 
of  record— Sprlgg  v.  Barber,  122  Cal.  678, 
576,  64  Pac.  899,  65  Pac.  419.  See  Kent  v. 
Wnilams.  146  Cal.  3,  11.  79  Pac.  627,  631. 

Am  to  statement  Kenerallr.  see,  ante,  B  669, 
note  Part  III. 

Am  to  wko  Shan  acttle  statement  made 
after  denial  of  motion  Cor  new  trial,  based 
oa  mlnntcn  of  conrt,  see,  ante,  f  663  and 
note. 

SS.  Same— Matters  t*  hm  laelnded. — Con- 
strued not  to  require  statement  on  appeal 
to  show  that  notice  of  motion  for  new  trial 
which  was  made  on  minutes  of  court  was 
duly  given,  or  If  given  as  to  its  contents, 
presumption  being  that  notice  was  duly 
given  and  that  specifications  contained  In 
statement  conformed  to  those  In  notice,  and 
thla  rule  applies  equally  whether  order  ap- 
pealed from  was  on  statement  of  case  or  on 
minutes  of  court. — Schneider  v.  Market  St. 
R.  Co.,  184  Cal.  488.  484.  S«  Pac.  784. 

86.  Requirement  that  statement  shall 
contain  only  grounds  argued  before  court 
for  new  trial,  refers  to  specifications  of 
grounds  mentioned  In  subdivision  4  of  sec- 
tion 659,  ante,  or  such  of  them  as  are  In 
fact  argued,  and  when  specifications  are 
set  out  in  statement,  It  will  be  presumed, 
without  formal  statement  to  that  effect, 
that  they  were  contained  in  notice  and  were 
in  fact  argued. — rSchnelder  v.  Market  St. 
R.  Co.,  134  Cal.  482,  484,  66  Pac.  734. 

87.  Same — Necessity  for. — Order  granting 
motion  for  new  trial,  made  in  minutes  of 
court,  can  not  be  considered  on  appeal, 
where  no  statement  was  subsequently  pre- 
pared.— Oakland  Q.  J*  Co.  v.  Dameron,  57 
Cal.  898,  893. 

88.  Where  no  statement  upon  motion  for 
new  trial  was  prepared  after  dismissal  of 


motion,  court  will  not  consider  sneb  ques- 
tion on  appeal. — ^Davls  t.  Hurgren,  125  Cal. 
48,  60,  67  Pac.  684. 

80.  Same — 4ame— Where  a*  errors  and 
partlcnUira  were  •peclflcd  la  notlee  af  In- 
teatloa  to  move  for  new  trial  on  minutes  of 
court,  no  subsequent  statement  of  ease  was 
required  or  authorised. — Buckley  v.  Al- 
thorf,  86  Cat  648,  646,  26  Pac.  134. 

90.  Where  notice  of  motion  for  new  trial 
states  that  It  Is  to  be  made  on  minutes  of 
court,  hut  contains  no  specification  of  fn- 
suflflciency  of  evidence,  motion  must  he 
denied,  and  hence  contestant  in  will  case  Is 
not  required  to  Insert  any  evidence  In  bill 
of  exceptions  settled  after  order  granting 
motion.— EsUte  of  Cahill.  74  Cal.  62,  69,  16 
Pao.  864. 

91.  Some — Right  to. — Where  motion  for 
new  trial  is  based  on  minutes  of  court,  and 
moving  party  relies  on  recollection  of  Judge 
as  to  evidence  and  proceeding,  he  can  there- 
after secure  statement  of  case,  including 
evidence  material  to  motion,  for  purpose  of 
appeal  from  order  made  on  motion,  and 
mandamus  will  lie  to  compel  settlement  of 
such  statement. — Malcolmson  v.  Harris,  90 
Cal.  262,  264,  27  Pac.  206. 

ea.  Same  —  Spccifleatloaa  of  errors  and 
objections  In  statement  to  be  made  after 
hearing  on  motion  for  new  trial.  Is  not  Ob- 
viated by  fact  that  notice  is  required  to 
state  particular  errors  and  objections  re- 
lied on. — ^Leonard  v.  Shaw,  114  Cal.  69,  71.  46 
Pac,  1012. 

88.  Where  statement  made  after  motion 
for  new  trial  had  been  decided  contained  no 
copy  of  notice  of  motion  for  new  trial,  or 
Its  specifications,  and  no  copy  of  motion 
itself,  and  no  specification  of  errors  In  any 
form,  it  Is  insyfilclent,  and  order  denying 
motion  will  not  be  reviewed  on  appeal. — ■ 
Sprlgg  V.  Barber,  122  CaL  673.  674,  64  Pac. 
899,  66  Pac.  419.  See  Kent  v.  Williams,  146 
Cal.  3,  11.  79  Pac.  627,  631. 

04.  Same— 8  n  flic  I  en  cy  of. — Where  docu- 
ment, purporting  to  be  statement  made  sub- 
sequently to  motion  for  new  trial,  though 
signed  by  attorneys  and  filed  by  clerk,  does 
not  appear  to  have  been  settled  or  authen- 
ticated by  Judge,  and  does  not  contain  any 
specifications  of  error,  or  purport  to  show 
■what  grounds  were  argued  before  court  on 
motion  for  new  trial,  order  denying  new 
trial  Is  not  subject  to  review. — Kent  v.  Wil- 
liams, 146  CaL  8,  11.  79  Pac.  627.  681. 

96.  Better  practice,  In  stating  specifica- 
tions of  errors  and  objections  in  statement 
to  he  made  after  hearing  of  motion  for  new 
trial,  is  to  make  formal  statement  of  causes 
relied  on  and  argued  at  hearing,  and  not 
merely  to  Insert  copy  of  notice  of  motion 
containing  such  statement,  as  It  Is  only 
formal  objection  stated  in  notice  and  argued 
at  bearlnK  of  motion  that  Is  entitled  to  he 
included  in  statement. — LeoAard  v.  Shaw, 
114  Cal.  69,  71,  46  Pac.  1012. 
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M.  Same  —  Time  for  servlnc  —  Where 
statement  Id  case  made  subsequent  to  order 
denying  motion  for  new  trial  was  not 
served  until  after  expiration  of  last  ex- 
tension of  time,  there  was  no  statement 
which  court  could  be  called  upon  to  settle, 
or  which  could  be  used  on  appeal. — Buckley 
V.  Althorf,  86  Cal.  643,  S4fi,  26  Pac.  134. 

97.  Same— Same— Service  of  mot  Ice  of 
makInK  order  denylas  new  trial  la  not  acc- 
cii«ar]r.  and  hence  time  in  which  to  prepare 
statement  on  case  begins  to  run  from  mak- 


ing of  order. — Vinson  v.  Los  Angeles  Pac. 
R.  Co.,  147  Cal.  479,  82  Pac.  53. 

88.  Vnanthentlcatcd  papcrM  In  transcript 
in  which  there  Is  no  bill  of  exceptions  con- 
stitute no  part  of  record  which  can  be  con- 
sidered on  appeal. — Nash  v.  Harris,  £7  Cal. 
242,  244. 

As  to  anthentlcatloB  of  allldavlts  on  ap- 
peal, see  pars.  4-19,  this  note. 

As  to  ao  then  tic  atloB  of  papers  and  ov 
dera  oa  appeal,  see  pars.  22-24,  this  note. 


§662.   VACATION  07  JUDGMENT.  [Repealed.] 

History:  Enactment  approved  March  24.  1874.  Code  Amdts.  1873-4, 
p.  810;  repeal  approved  April  24,  1916,  Stats,  and  Amdts.  1916,  p.  202. 
In  effect  Angnst  8,  1916. 


VACATION  OP  JUDGMENT— BBPBALBD 
SECTION. 

1.  Editorial  note — ^Bepeal  of  section,  as  to 

effect  of. 

2.  Action  of  tmlawfnl  detainer. 

3,4.  Constroction  of  section  —  As  limiting 
power  of  court — To  grant  new  trial 
of  its  own  motion. 

5.  Findings  directly  contrary  to  verdict — 

Has  effect  to  vacate  and  set  aside 
verdict. 

6.  Frivolons  appeal. 

7.  Instmetions  disregarded — Mnat  be  as 

to  some  matter,  etc. 

8,9.  Motion  by  counsel — Made  without  no- 
tice. 

10.  Older  of  eonrt's  own  motion  vacating 

verdict — Ecjnivalent  of  order  grant- 
ing new  trial. 

11.  Plain  disregard  of  evidence — Mnst  be 

made  to  appear  in  order. 

12.  Beeital  in  order  granting  new  trial— 

That  the  same  was  granted  by  the 
eonrt  of  its  own  motion. 

13.  Time  for  order. 

14.  Two  sets  of  eirenmstanees  under  which 

court,  of  its  own  motion,  may  vacate. 

15, 16.  Verdict  not  supported  by_  evidence — 
And  contrary  to  instructions. 
17.  Same — Influence  of  passion  or  preju- 
dice. 

1.  BIdltoelal  note— Repeal  of  section  sim- 
ply leaves  the  power  of  the  court  to  vacate 
a  Judgnient  under  the  following  two  sec- 
tions, and  the  power  conferred  hy  section 
473,  ante,  under  which  latter  section  numer- 
ous decialona  are  collected  In  the  annota- 
tion. For  reasons  assigned  In  annotation 
to  preceding  section,  the  decisions  made 
under  the  former  section  662  are  retained 
in  this  place. 

S.  Action  of  DnlawCnl  detainer  where  un- 
contradicted evidence  showed  that  ten 
months'  rent  was  due  and  unpaid,  the  court 
is  Justified  In,  on  Its  own  motion,  setting 
aside  a  verdlcr  for  the  defendant. — Occiden- 


tal Heal  Estate  Co.  v.  Oantner,  7  Cal.  App. 
727,  780,  96  Pac,  1042. 

&  CoDatnetio*  of  accttoa— As  Umlttaa; 
power  of  Cant— ^To  sniat  new  Mai  of  Ma 
•WB  Biatloa  to  cases  where  there  has  been, 
first,  plain  dlsreirard  by  Jury  as  to  evidence 
to  satisfy  court  that  verdict  was  rendered 
under  dlsapprehension,  or  under  influence 
of  passion  and  prejudice,  or,  second,  that 
there  has  been  such-  plain  disregard  of  In- 
structions as  to  satisfy  court  that  verdict 
was  so  rendered. — Townley  v.  Adams,  118 
Cal.  3S2,  383,  50  Pac.  650. 

4.  With  section  667,  ante,  limits  power 
of  court  in  granting  new  trial. — Townley  v, 
Adams,  118  Cal.  382,  383,  50  Pac.  660. 

5.  Flndlaca  directly  contrary  f  vcrdlef 
— Haa  effect  «•  vacate  and  set  aside  verdict, 
and  It  Is  immaterial  whether  action  was 
had  by  reason  of  defects  and  Irregularities 
in  verdict,  or  whether  evidence  was  such  as 
to  indicate  that  it  was  rendered  through 
passion  or  prejudice,  and  hence  new  trial 
should  have  been  ordered. — Montgomery  v. 
Sayre,  91  Cal.  206,  212,  27  Pac.  648. 

6>  Frivolona  appeal. — In  view  of  provi- 
sions of  this  section,  appeal  taken  on 
ground  that  trial  courts  have  no  authority 
to  set  aside  verdict  on  ground  of  prejudice 
of  Jury,  is  frivolous,  and  will  be  affirmed 
with  damages  as  part  of  costs,^ — Foots  v. 
Hayes,  4  Cal.  Unrep.  976,  39  Pac.  601. 

7.  Inatrnetlona  dlaregarded— Hnat  be  as 
to  some  matter,  or  of  such  nature,  that  Jury 
grossly  disobeyed  Judge,  and  where  It  is 
not  pointed  Out  that  any  positive  instruc- 
tion was  disregarded,  new  trial  is  not 
authorized  under  this  section. — Townley  v. 
Adams,  118  Cal.  382,  60  Pac.  660;  Mizener 
V.  Bradbury,  128  Cal.  840,  344,  60  Pac.  ft28; 
Bades  v.  Trowbridge,  148  Cal.  26,  28,  76  Pac, 
714. 

8.  Motion  by  eoaaael— Made  wittaoat  ao- 
tlce  to  vacate  and  set  aside  verdict  and 
grant  new  trial  on  ground  that  there  has 
been  such  plain  disregard  of  evidence  in 
case  as  to  satisfy  court  that  verdict  was 
rendered  under  Influence  of  passion  and 
prejudice,  and  on  further  ground  that  there 
had  been  such  plain  disregard  hy  Jury  of 
instructions,  as  to  satisfy  court  that  ver- 
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diet  waa  rendered  ander  mlsapprehenalon 
of  such  Instructions,  construed  to  be  merely 
CBlUnff  attention  of  court  to  right  of  court 
to  order  new  trial  on  its  own  motion,  and 
hence  order  denying  such  motion  was  not 
res  judicata  as  to  another  motion  for  new 
trial  on  grounds  authorized  hy  section  667, 
ante. — Anglo-Nevada  Assur.  Corp.  v.  Ross, 
123  Cai.  S20,  S21,  56  Pao.  33G. 

9.  Where  It  appears  on  bill  of  exceptions 
that  order  setting  aside  verdict  was  not 
made  at  time  of  rendition  of  verdict,  nor 
was  It  made  on  court's  own  motion,  but 
on  formal  written  application,  and  opinion 
of  court  shows  grounds  on' which  It  acted, 
verdict  was  not  set  aside  under  this  section 
on  grounds  that  Jury  acted  under  misappre- 
hension of  Instruction  or  under  influence  of 
passion  or  prejudice. — Estate  of  CahlU.  74 
Cai.  62,  59,  16  Pac.  364. 

10.  Order  of  eonrt'a  own  motlov  vacating 
verdict— Kqnivalent  of  order  KrantlBK  new 
trial,  and  being  in  legal  discretion  of  court 
will  not  be  Interfered  with  on  appe&t  un- 
less circumatancea  of  case  and  principles 
of  law  applicable  to  them  show  that  there 
haa  been  an  abuse  of  discretion. — Hynea  T. 
Nelson,  6  Cai.  Unrep.  74S,  2  Pac.  36. 

11.  FlaiB  «lnegnr«  of  cvldcaee— Mnat  b* 
■udc  to  appear  In  order  to  Justify  court 
setting  aside  verdict  of  Ita  own  motion, 
and  this  does  not  mean  that  court  thinks 
verdict  not  correct  conclusion  from  evi- 
dence, but  means  that  rule  should  apply 
only  where  Jury  plainly,  palpably,  and 
grossly  disregard  evidence. — Eades  v.  Trow- 
bridge. 143  Cai.  26,  28,  76  Pac.  714.  See 
Townley  v.  Adama,  118  Cai.  882,  60  Pac.  660; 
Ulxener  t.  Bradbury,  128  Cai.  840,  842,  844, 
60  Pac.  828. 

U.  Recital  In  order  granting  new  trlal~- 
Thnt  the  mmmm  was  granted  br  the  eonrt  of 
itm  own  motion  Is  conclusive.  The  fact  that 
the  attorney  for  the  party  in  whose  favor 
the  order  was.  Informally  called  the  atten- 


tion Of  the  court  to  It*  power  to  grant  a 
new  trial  of  Ita  own  motion  and  suggested 
that  the  case  was  a  proper  one  for  the  ex- 
ercise of  such  power  does  not  render  the 
order  one  made  upon  motion  of  that  party. 
— Occidental  Real  Estate  Co.  v.  Oantner, 
7  Cai  App.  727,  729.  95  Pac.  1042. 

IS.  Time  for  order.  —  Question  aa  to 
whether  court  can  set  aside  verdict  and 
grant  new  trial  of  its  own  motion,  after 
rendition  of  Judgment,  and  time  for  motion 
for  new  trial  has  expired,  though  an  order 
ha'd  been  made  granting  star  of  proceedings 
until  further  order  of  court,  raised,  hut  not 
decided. — Mizener  t.  Bradbury,  128  Cat.  840, 
843.  eo  Pac.  928.  See  Estate  of  Cahlll,  74 
Cai.  62,  69,  16  Pac.  864. 

14.  Two  act*  of  cfrenmatnncea  nndcr 
which  the  eonrt,  of  It*  own  motion,  may 
vacate  a  verdict:  (1)  Where  there  haa  been 
a  plain  and  palpable  disregard  of  the  in- 
structions; and  (2)  where  there  has  been 
a  plain  and  palpable  disregard  of  the  evi- 
dence.— Occidental  Real  Estate  Co.  v.  Oant- 
ner, 7  Cai.  App.  727,  780,  95  Pac.  1042. 

15.  Verdict  not  supported  by  cvldcnee— 
And  contrary  to  Instmctlona  of  court  given 
to  Jury,  Is  good  ground  for  setting  verdict 
aside. — Hynea  V.  Nelson,  6  Cai.  Unrep.  746, 

1  Pac.  se. 

16.  Order  setting  aaide  verdict,  and 
granting  new  trial,  on  ground  that  evidence 
does  not  Justify  verdict  as  rendered:  that 
said  verdict  is  against  law  and  evidence, 
made  by  court  on  its  own  motion,  la  un- 
authorized and  void, — Townley  v.  Adams, 
118  Cai.  382,  383,  50  Pac.  660. 

IT,  Same— Inflnence  of  passion  or  preju- 
dice.— Order  setting  aside  verdict  on  ground 
that  verdict  Is  in  violation  of  instructions 
and  contrary  to  evidence,  la  unauthorized 
by  this  section,  where  there  la  no  claim 
that  verdict  was  rendered  under  Influence 
of  passion  or  prejudice. — Eades  v.  Trow- 
bridge, 143  Cai.  26.  27,  76  Pac.  714. 


§  663.   VACATION  OF  JTTDQHENT.   A  judgment  or  decree  of  a  superior 

court,  when  based  upon  findings  of  fact  made  by  the  court,  or  the  special 
verdict  of  a  jury,  may,  upon  motion  of  the  party  aggrieved,  be  set  aside  and 
vacated  by  the  same  court,  and  another  and  different  judgment  entered,  for 
either  of  the  following  causes,  materially  affecting  the  substantial  rights  of 
such  party  and  entitling  him  to  a  different  judgment: 

1.  Incorrect  or  erroneoiu  condnsions  of  law  not  consistent  with  or  not  sup- 
X>orted  by  the  findings  of  fact ;  and  in  such  case  when  the  judgment  is  set  aside, 
the  conclusions  of  law  shall  be  amended  and  corrected. 

2.  A  judgment  or  decree  not  consistent  witii  or  not  supported  by  the  speeiaL 
verdict. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1878-4,  p.  319; 
aroendment  approved  March  9,  1878.  Code  Amdts.  1877-8,  p.  100; 
repeal  approved  April  15,  1880.  Code  Amdta.  1880  (C.  C.  P.  pt.).  p.  64; 
enactment  of  present  section  approved  March  3,  1897,  Stats,  and  Amdts. 
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VACATION  or  JUDGMENT. 

1.  Competeaey  of  motion  under  this  Bee* 

tion — Does  not  extend  or  postpone 
the  time, 

2.  Construction  of  section — As  directory 

only. 

3-5.  Same — As  not  permitting  amendment 
or  change. 

6.  Same — Aa  to  purpose  of  section. 

7.  Same— With  section  663a,  post,  not  to 

repeal  or  in  any  way  modify  section 
963,  post.  ' 

8,  9.  Erroneous  conclusion  of  law  from  facts 
found. 

10.  Same — Unavailable,  when. 

11.  Error  in  admission  of  evidence — Find- 

ing adverse  to  plaintiff. 

12.  Failure  to  present  evidence — Conces- 

sion that  findings  are  correct. 
IS.  Same  —  Same  —  Findings  construed 
against  appellant. 

14.  General  verdict  for  plaintiflE — Notice 

of  motion  for  new  trial — Vacating 
judgment  and  directing  judgment  to 
be  entered. 

15.  Inconsistency  of  judgment  vritb  find- 

ings— Incorrect  conclusions  of  law — 
Vacation  of  judgment. 

16.  Judgment  of  superior  court — Vacating, 

when. 

17.  Motion  for  vacation  of  judgment  will 

not  lie,  when. 

18.  Motion  to  amend  conclusions  of  law — 

And  Taeate  that  part  of  judgment 
disallowing  costs. 

19.  Motion  to  amend  jndgment — ^Waiver  by 

&iltire  to  make  motion. 

20.  Motion  to  set  aside  judgment — ^Extra- 

sion  of  time  for  appeal. 

21.  Objection  that  findings  do  not  support 

judgment. 

22.  Order  denying  new  trial— Appeal  from 

— Review  of  conclusions  of  law. 

23.  Order  made — Upon  motion  for  change 

of  conclusions  of  law. 

24-  26.  Same — Upon  motion  herein  provided 
for. 

27.  Proceeding  authorized  by  this  section 

— Brs  absolutely  no  connection  with 
an  appeal. 

28.  Review  of  conclusions  of  law. 

29.  Bight  to  'have  evidence  reviewed. 

30.  SufiSciency  of  findings  to  support  judg- 

ment. 

31.  Vacation  as  to  one  defendant. 

32-  34.  Where  conclusions  of  law  were  not 
authorized  by  finding  of  fact. 
See,  also,  note  <83a,  post. 

1.  Cempeteaer  of  motloa  andvr  tkU  kcc- 
tloM — Does  not  extend  or  pOMtpone  the  time 

for  the  preparation  and  flllnK  ot  the  tran- 
script on  an  appeal  from  the  JudKment. — ■ 
Modoc  Co-operative  Assoc.  v.  Porter,  11  Cat 
App.  270,  274,  104  Pac  710. 


2.  COBStTBCtloB  of  sectloa— As  dlreetory- 
OHly.^ — ^Th«  provisions  of  the  above  section 
requiring  the  court,  on  setting  aside  s  Judff- 
ment,  to  correct  finding's,  is  directory  and 
not  mandatory,  and  where  a  Judgment  for 
the  plaintiff  was  properly  set  aside,  he  can 
not  complain  that  the  lindinKs  were  not  cor- 
rect.— Wtlklns  v.  Grant.  —  Cal.  App.  — .  189 
Pac.  319.  following  the  doctrine  In  Shaln  v. 
Forbes,  82  Cal.  B77,  23  Pac.  198. 

3.  Same— Ak  not  pcrmlttina;  amendment 

or  cbanBc. — A  motion  to  amend  or  to  changre 
any  finding  ot  fact  is  unauthorised  and  can 
not  be  ffrttnted.  Neither  this  nor  the  fol- 
lowlng-  section  atithorfze  It.  The  language 
of  these  sections  is  entirely  free  from  am- 
biguity and  leaves  no  room  for  doubt  as 
to  what  is  authorized  thereby.  As  applied 
to  a  Judgment  based  upon  findings  of  fact 
made  by  a  trial  court,  the  sections  simply 
authorize  a  motion  to  vacate  the  Judgment 
to  make  It  and  the  conclusions  of  law  con- 
sistent with  and  supported  by  the  findings 
ot  fact,  and  do  not  authorise  any  change  In 
any  finding  of  fact.  This  section  simply 
authorizes  the  substitution  of  the  Judgment 
that  should  have  been  given  as  a  matter 
of  law  upon  the  findings  of  fact  in  a  case 
where  the  Judgment  already  given  la  an 
incorrect  conclusion  for  such  findings.  The 
court  can  not  change  any  finding  of  fact. 
—Hole  V.  Takekawa,  166  Cal.  372,  182  Pac. 
446. 

4.  Where  the  findings  of  the  court,  fully 
supported  by  the  evidence,  sustain  the  Judg- 
ment, the  motion  under  this  section  la  prop- 
erly denied. — Sprague  Canning  Mach.  Co. 
v.  Western  Ranching  Corp.,  29  Cal.  App. 
374,  165  Pac.  1017. 

6.  Whether  a  party  by  first  taking  an 
appeal  from  the  Judgment  deprives  himself 
of  his  recourse  to  the  remedy  herein  \s 
raised  but  not  decided. — Sprague  Canning 
Macb.  Co.  V.  Western  Ranching  Corp.,  29 
Cal.  App.  374,  156  Pac.  1017. 

0.  Same— An  to  pnrpone  mt  aeetim  being 
to  furnish  a  more  speedy  and  summary 
method  for  attacking  a  Judgment  unsup- 
ported by  the  flndlngs  than  by  an  appeal 
therefrom,  but  the  remedy  is  merely  cumu- 
lative and  was  not  designed  to  supersede 
the  remedy  by  appeal. — Uodoo  Co-operative 
Assoc.  V.  Porter,  11  Cal.  App.  270,  274,  104 
Pac.  710. 

7.  Same — With  nectlon  ftOSa,  post,  not 
t«  repeal  or  In  any  way  modify  section  863, 
noat,  providing  for  appeal  from  final  Judg- 
ment, but  Intended  to  provide  remedy  In 
addition  thereto.— Patch  v.  UlUer,  126  Cal. 
240,  241,  67  Pac.  »86. 

8.  BrronesHs  eoaeloaloH  of  law  from  tke 
Caets  fonnd,  while  held  by  tb«  earlier  cases 
a  decision  against  law  for  which  a  new 
trial  would  be  granted.  It  is  now  held  other- 
wise, such  a  matter  being  said  to  be  review- 
able properly  on  a  motion  under  above 
section  and  section  663a,  post. — Elizalde  v. 
Murphy,  11  Cal.  App.  32,  39,  103  Pac.  904. 

As  to  objection  that  flndlnsw  do  not  nap- 
port  jBdigaacat.  see  pars.  21,  12,  this  note. 
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9.  Karller  cases  held  an  erroneoua  con- 
clusion of  law  from  the  facts  found  was  a 
decision  aeralnst  law  for  which  a  new  trial 
mlffht  be  grranted,  but  It  Is  now  held  other- 
wise and  that  auch  a  matter  la  reviewable 
properly  on  a  motion  under  above  section, 
or  by  appeal  from  the  judgment. — Elizalde 
V.  Murphy,  11  Cal.  App.  32,  39,  103  Pac.  904. 

to.  Same — Unavailable  when. — The  con- 
tention of  a  Utierant  on  an  appeal  that  the 
conclusions  of  law  by  the  trial  court  are 
not  supported  by  the  flndlngs  will  not  be 
available  on  an  appeal  from  an  order  deny- 
ing: a  motion  for  new  trial,  where  there 
have  been  no  proceedlnars  under  the  provi- 
sions of  the  above  and  the  following  sec- 
tion.— Cameron  v.  Ah  QuonsT,  176  Cal.  377, 
165  Pac.  961,  followlns  the  doctrine  in 
Shafer  v.  I>acy,  121  Cal.  574,  154  Pac.  72; 
Patch  V.  Miller,  125  Cal.  240,  57  Pac.  988; 
Swift  V,  Occidental  Min.  &  Petroleum  Co., 
141  Cal.  161,  74  Pac.  700. 

11.  E:rror  la  adntluioa  of  evldene^^ 
FlndloK  adveree  to  plaintiff. — In  a  case  in 
which  the  court  admitted  evidences  on  the 
assumption  that  the  defendant's  answer 
would  be  admitted,  and  passed  on  the  as- 
sumption of  certain  flndlnffs  which  were  ad- 

.  verse  to  the  plaintiff  the  defendant  can  not 
on  that  ground  move  for  a  vacation  of 
the  juderment,  under  the  provisions  of  the 
above  section,  and  the  entering  of  a  new 
trial  on  the  ground  of  the  admission  of 
the  evidence  under  such  an  assumption  it 
being  admitted  by  the  defendant  that  the 
findings  objected  to  were  adverse  to  the 
plaintiff.— Marr  v.  City  of  Olendale,  —  Cal. 
App.  — ,  17»  Pac.  712. 

12.  Pnllnre  to  preeent  evidence — Coneea- 
■Iob  that  Sadlnsn  arc  correct. — On  appeal 
from  an  order  denylngr  a  motion  to  vacate 
a  Judgment  under  authority  of  the  above 
section,  the  failure  of  the  appellant  to  pre- 
sent any  of  the  evidence  la  a  conoesalon 
that  the  findings  are  correct  and  responsive 
to  the  Issuea. — Spotten  T,  Dyer,  42  Cal.  App. 
685,  184  Pac.  23. 

18.  Sane  —  Same  —  PlatlaBs  eonatrBcd 
agalnat  appellant. — On  such  an  appeal  the 
dndlngs  are  to  be  construed  most  strongly 
in  favor  of  the  respondent,  and  uncertain- 
ties are  to  be  resolved  against  the  appel- 
lant.— Spotton  v.  Dyer,  42  Cal.  App.  585. 
184  Pac.  28. 

14.  General  verdict  for  plaintiff — Notice 
of  motion  for  new  trial— Taca tins  JndBment 
and  directing  Jodgnent  to  be  catered. — 
In  a  case  in  which  an  action  Is  brought 
against  a  city  and  others  charged  with  hav- 
ing constructed  and  having  maintained  a 
ditch  or  waterway  through  and  by  means 
of  which  said  city  and  other  defendants 
wrongfully  and  without  right  diverted 
storm  waters  upon  plaintiff's  land  to  his 
damage  In  a  named  sum  and  the  Jury  re- 
turned a  general  verdict  in  favor  of  the 
plaintiff  for  the  amount  claimed  against 
the  defendant  city  alone;  and  the  clerk 
thereupon,  of  his  own  motion,  entered  Judg- 


ment for  the  plaintiff  against  the  city  on 
such  general  verdict,  within  ten  days  there- 
after the  defendant  city  served  and  filed  Its 
notice  of  Intention  to  move  for  a  new  trial, 
and  notice  of  a  judgment  for  defendant 
on  special  findings  of  fact,  under  the  pro- 
visions of  subdivision  2  of  the  above  sec- 
tion, and  the  court  without  passing  upon 
either  of  said  motions  ordered  findings  and 
judgment  for  the  defendant.  Prom  the 
Judgment  entered  on  this  order  the  plain- 
tiff appealed  and  served  notice  upon  the 
'  defendant  city  alone  and  on  appeal  it  was 
held  that  this  was  an  insufficient  service 
under  the  provisions  of  section  659.  ante, 
and  the  Interests  of  the  other  defendants 
having  been  disposed  of  on  the  first  Judg- 
ment and  having  no  further  interest  in  the 
case  and  not  being  "adverse  parties"  under 
the  provisions  of  the  code. — Farrell  v.  City 
of  Ontario,  —  CaL  App.  — ,  194  Pac.  69. 

IS,  Inconaletency  of  Jadgment  with  flnd- 
iBga— Incorrect  conelnalone  of  Ian — Vnca- 
tlOH  of  Judgment. — The  superior  court  has 
Jurisdiction  on  motion  under  the  above  sec- 
tion and  the  succeeding  section  to  vacate 
a  Judgment  as  entered,  where  the  Judgment 
is  Inconsistent  with  and  not  supported  by 
the  findings  of  fact,  and  may  direct  the 
entry  of  a  proper  judgment  according  to  the 
facts,  and  where  the  conclusions  of  law 
also  are  Incorrect  or  erroneous  and  not  con- 
sistent with  the  findings  of  fact. — Potter 
V.  Pigg,  36  Cal.  App.  707,  170  Pac.  1066,  fol- 
lowing the  doctrine  In  Tyrrell  Baldwin, 
67  Cal.  1,  6  Pac.  867;  Shafer  v.  Lacy.  121 
Cal.  574,  S4  Pac  72;  Dahlberg  v.  Grlsch.  167 
Cal.  324.  107  Pao.  816. 

ttt.  Jadgment  •<  fbe  anpevlor  eonrt — 
Vacated,  when  Incorrect  or  erroneous  con- 
clusions of  law  not  consistent  with,  or  not 
supported  by,  the  findings  of  fact — Tyrrell 
V.  Baldwin,  67  Cal.  1.  6  Pac.  867;  Colton  U 
&  W.  Co.  V.  Swartz,  99  Cal.  278,  33  Pac. 
878;  Galvin  v.  Palmer,  IS4  Cal.  426,  66  Pac. 
572;  Ballerino  v.  Superior  Court,  3  Cal.  App. 
759.  84  Pac.  276. 

IT.  Motion  for  vacation  of  Jadgmcnt  will 
not  He,  when, — After  a  defendant  has  moved 
for  a  new  trial  because  of  the  Insufllclency 
of  the  evidence  to  sustain  the  verdict  and 
had  his  motion  overruled,  he  can  not  move 
to  set  aside  the  Judgment  on  the  same 
ground. — Treat  Treat,  170  Cal.  887,  160 
Pao.  67. 

IS.  Motion  to  amend  conelnslona  of  law 
—And  vacate  that  part  of  Judgment  dloal- 
lowing  ooata,  and  to  enter  Judgment  for 
costs,  la  authorised  by  this  section. — Gib- 
son V.  Hammang,  146  Cal.  464,  454,  78  Pac. 
963. 

10.  Motion  to  ucnd  Judgment— Waiver 
br  fallwre  to  make  motlon_The  objection 
that  the  findings  do  not  support  the  judg- 
ment Is  not  waived  by  the  failure  of  the 
party  to  proceed  under  the  authority  of  this 
and  the  following  section  to  have  a  proper 
Judgment  entered.— Worth  v.  Worth,  155 
Cal.  603,  102  Pac  668. 
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90:  Hotlf«  to  set  aside  Jndcinent— Bxtcn- 
ef  ttae  for  appeal. — Under  the  provi- 
sions of  the  above  section  the  time  for 
appeal  from  a  judgment  Is  limited  to  thirty 
days  after  entry  in  the  trial  court  of  the 
order  of  a  denial  of  a  new  trial  and  the 
pendency  of  a  motion  to  set  aside  a  Judg- 
ment and  enter  a  different  Judgment  on  the 
flndtnffs  of  fact  under  the  above  section  and 
section  <63a,  post,  does  not  extend  the  time 
within  which  an  appeal  from  the  Judgment 
may  be  taken,  such  motion  not  being  a 
proceeding  on  motion  for  a  new  trial,  and  a 
separate  appeal  being  given  by  law  from 
an  order  made  under  the  provisions  of  the 
above  section  and  section  663a,  post. — 
Spotton  V.  Superior  Court,  177  Cal.  719,  171 
Fac.  SOU 

21.  Objection  that  fladlnvH  do  not  snp- 
port  JadsmeDt  is  not  waived  by  failure  to 
proceed  In  the  lower  court  by  motion  under 
this  section. — Worth  v.  Worth,  166  Cal.  599, 
603,  102  Pac.  663. 

Am  to  erroneous  conelnsions  of  law  from 
the  faeta  toand,  see  pars.  8,  32,  this  note. 

22.  Order  denylBs  new  trial  —  Appeal 
trom — Review  ttC  coBelnaiona  vf  law. — In  an 

application  from  an  order  denying  a  new 
trial  the  conclusions  of  law  of  the  trial 
court  are  merged  In  and  superseded  by  the 
Judgment,  and,  even  If  necessary  thereto, 
they  can  not  be  reviewed  on  appeal  from 
the  Judgment,  or  from  an  order  made  under 
the  above  section  and  the  following  section. 
— Keller  v.  Cllver.  34  Cal.  App.  390.  167 
Pac.  661,  following  the  rule  In  Redlands 
Electric  Ught  A  Power  Co.,  156  Cal.  323, 
17  Ann.  Caa.  1122,  22  U  B.  A.  (N.  8.)  S82, 
100  Pac.  1082. 

ZS.  Order  made— Vp«  motloa  for  ehaasa 
•f  eanetaalona  of  law, — This  section  makes 
express  provision  for  an  appeal  from  such 
order  only  when  the  motion  is  granted. 
When  the  order  Is  a  denial  of  the  motion 
it  may  be  reviewed  on  appeal  as  an  order 
after  Judgment. — Condon  v.  Donohue,  160 
Cal.  760,  118  Pao.  118. 

M.  Same — Upon  asotlMi  herela  provided 

for  is  a  special  order  after  final  Judgment, 
from  which  under  the  provisions  of  above 
section  an  appeal  may  be  taken. — Bond  v. 
United  Railroads  of  San  Francisco,  169  Cal. 
270,  113  Pac.  866. 

25,  Not  necessary  to  move  under  this  sec- 
tion In  order  to  review  evidence  on  appeal 
from  order  denying  motion  for  new  trial. 
Whether  necessary  to  review  evidence  on 
appeal  from  Judgment  not  decided. — J.  F. 
Parkinson  Co.  v.  Building  Trades  Council, 
154  Cal.  681.  686.  98  Pac.  1027. 

26.  This  section  authorizes  simply  the 
substitution  of  the  Judgment  which  should 
have  been  given  as  a  matter  of  law  upon 
the  findings  of  fact  in  a  case  where  the 
Judgment  already  given  is  an  Incorrect  con- 
clusion from  auch  flndlnga.  The  court  can 


not  on  auch  a  motion  in  any  way  change 
any  finding  of  fact.  The  sole  remedy  of  a 
trial  court  of  a  party  who  Is  aggrieved  by 
any  finding  of  fact  Is  a  motion  for  a  new 
trial.— Dafalberg  v.  Olrsoh,  167  Cal.  824,  326. 
327.  107  Pac.  616. 

XT,  Proceeding  authorised  by  this  sce- 
tlea— Has   abMOlntely   no   coanectlon  with 

appeel  from  a  Judgment,  and  in  no  man- 
ner or  degree  affects  or  controls  the  latter 
proceeding.  The  two  remedies  are  distinct 
and  Independent  of  each  other,  and  It  was 
not  the  intention  of  the  legislature  to  by 
this  section  repeal  or  in  any  way  modify 
section  963,  post,  providing  for  an  appeal 
from  a  final  Judgment. — Modoc  Co-operative 
Assoc.  v.  Porter,  11  Cal.  App.  270,  274,  104 
Pac.  710. 

28.  Review  of  conclasions  of  taw. — The 

conclusions  of  law  are  merged  In  the  Judg- 
ment, and,  even  if  necessary  thereto,  can 
be  reviewed  on  appeal  from  the  Judgment, 
or  from  an  order  made  under  the  provisions 
of  this  section,  and  can  not  be  reviewed  on 
an  appeal  from  a  new  trial  order,  upon 
specifications  that  they  are  erroneous. — 
Mentone  Irr.  Co.  v,  Redlands  Electric  Light 
A  P.  Co.,  15S  Cal.  323.  17  Ann.  Gas.  1222,  22 
L.  R.  A.  (N.  8.)  382.  100  Pac.  1082. 

29.  Right    to    have    cvldeaee  reviewed 

upon  appeal  from  order  denying  motion  for 
new  trial  Is  not  affected  by  failure  to  move 
under  this  section. — J.  F.  Parkinson  Co.  v. 
Building  Trades  Council,  164  Cal.  681,  686, 

98  Pac.  1027. 

80.  Safilclency  of  findings  to  anpport 
Judgment — The  right  of  an  appellant  to 
have  the  sufflciency  of  the  evidence  to  sus- 
tain the  findings  reviewed  on  an  appeal 
from  a  new  trial  order,  la  not  affected  by 
the  failure  on  his  part  to  move  to  set  aside 
the  Judgment  under  this  section. — Parkin- 
son Co.  V.  Building  Trades  Council,  164  Cal. 
58«,  98  Pac.  1027. 

SI.  Vacation  as  to  one  defendant. — If  a 
Judgment  be  given  agalnat  aeveral  defen- 
dants who  have  been  sued  as  Joint  tort- 
feasors, the  Judgment,  if  found  to  be 
erroneous  as  to  any  one  of  the  defendants, 
may  be  vacated  as  to  that  one  only,  and 
be  continued  in  full  force  and  effect  as  to 
the  remaining  defendants  who  have  not 
appealed. — Fearon  v.  Fodera,  169  Cal,  870. 
Ann.  Cas.  1916D,  312,  148  Pac.  200. 

SZ.  Where  conelnaloDs  of  law  were  not 
authorised  by  finding  of  fact,  plaintiff  s 
■notion  to  vacate  Judgment  and  enter  up 
different  Judgment  was  authorized  by  this 
section. — Shafer  v.  Lacy,  121  Cal.  674,  678. 
64  Pac.  72;  SWlft  v.  Occidental  M.  *  P.  Co., 

141  Cal.  161,  165,  74  Pac.  700;  Sharp  v.  Bowie, 

142  Cal.  462,  468,  76  Pac.  62. 
See  para.  8.  21,  this  note. 

88.  Question  of  law  as  to  whether  or  not 
Judgment  Is  correct,  legal  conclusions  from 
facta  found- might  be  raised  and  determined 
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by  motion  in  court  below  under  this  section. 
— Fountain  W.  Co.  v.  Douffherty,  134  Cal. 
376,  377,  66  Pac.  816. 

34.  Wbere  conclusion  that  the  plaintiff 
i»  entitled  to  Judsmeat  la  In  conflict  with 


llndlnffs,  remedy  Is  not  new  trial  of  an 
Isaue  which  has  been  correctly  decided,  but 
motion  under  this  section,  or  an  appeal 
from  Judgment. — Sharp  t.  BowU,  142  Cal. 
46t,  468,  76  Pac  it. 


§663a.  NOTICE  OF  INTENTION  TO  HOVE.  WHEN  TO  BE  GIVEN, 
AND  WHAT  TO  CONTAIN.  The  party  intending  to  make  the  motion  men- 
tioned in  the  last  section  must,  within  ten  days  after  notice  of  the  entry  of 
.iudgraent,  serve  upon  the  ftdverse  party  and  file  with  the  clerk  of  the  court  a 
notice  of  his  intention,  designating  the  grounds  upon  which,  and  the  time  at 
which  the  motion  will  be  made,  and  specifying  the  particulars  in  which  the 
conclusions  of  law  are  not  consistent  with  the  finding  of  facts,  or  in  which  the 
judgment  or  decree  is  not  consistent  with  the  special  verdict. 

[Time  for  maMnfr  motion.]    The  time  designated  for  the  making  of  the 

motion  must  not  be  more  than  sixty  days  from  the  time  of  the  service  of  the 

notice.  An  order  of  the  court  granting  such  motion  may  be  reviewed  on  appeal 

in  the  same  manner  as  a  special  order  made  after  final  judgment  and  a  bill  of 

exceptions  to  be  used  on  such  appeal  may  be  prepared  as  provided  in  section 

six  hundred  and  forty-nine. 

History:  Enactment  approved  as  $  663^  March  8,  1897,  Stats,  and 
AmdtB.  1897,  p.  69;  rMinmberinK  S  66Sa  and  amendment  approved 
March  20,  1907,  Stats,  and  Amdts.  1907,  p.  719,  Kerr's  Stats,  and  Amdts. 
1906-7.  p.  462;  April  24,  1916,  Stats,  and  Amdts.  1916,  p.  203.  In 
effect  August  8,  1916. 

versal  could  be  ordered  and  the  court  below 
directed  to  enter  the  Judgment  which  the 
flndinffs  alone  Justify. — Modoc  Co-operative 
Assoc.  V.  Porter,  11  Cal.  App.  270,  274. 
104  Fac.  710. 

S.  lunSelcaer  of  todlB—  Te  anpiMrt 
coBClaalOBa  or  Judsnent  Is  not  reviewable 
on  appeal  from  a  new  trial  order,  and  Is 
reviewable  on  appeal  from  the  Judgment,  as 
the  court  holds,  but  not  exclusively  so,  In 
view  of  the  provision  of  this  section,  and 
the  special  procedure  provided  here  and 
In  the  preceding  section. — Cargnanl  v. 
Cargnanl,  16  Cal.  App.  99,  116  Pac.  306. 

4.  Notice  of  Intention — Snffleleney  of. — 

A  notice  of  intention  to  move  for  a  new 
trial  which  states  an  Intention  to  move  to 
vacate  the  Judgment  Instead  of  the  decision 
Is  sufficient  where  It  is  also  stated  to  be 
the  Intention  to  move  for  a  new  trial. — 
Hoover  v.  Wolfe.  167  Cal.  227,  139  Pac.  794. 

5.  An  order  denying  a  motion  for  a 
new  trial  will  be  afllrmed  on  appeal  where 
the  notice  of  intention  to  move  for  the 
new  trial  is  not  served  upon  all  the  Inter- 
ested parties,  and  the  right  to  raise  the 
question  of  want  of  such  service  Is  not 
waived  by  the  failure  to  present  the  point 
in  the  lower  court,  for  such  failure  Involves 
a  JurlsdlctioAal  defect  which  is  available  at 
any  time  and  In  any  court  In  which  the 
cause  may  be  pendlnff. — Harahall  A  Stearns 
Co.  v.  Denecn  Bldff.  Co.,  169  Cal.  229,  146 
Pac.  684. 

6.  Where  in  an  action  for  the  fore- 
closure of  a  lien  for  materials  furnished  In 


NOTICE  OF  INTENTION  TO  MOVE  TO 
VACATE  JUDGMENT— SERVICE 
AND  CONTENTS  OP. 

1, 2.  Appeal  provided  for  in  section. 

3.  InsuflSciency  of  findings  —  To  support 
conclusions  or  judgment. 
4- 10.  Notice  of  intention — Snfficienej  of. 

11.  Same — Amendment  of. 

12.  Same — When  to  be  given. 

13.  Beview  of  question  as  to  whether  flnd- 

iogs  snpport  judgment. 

14.  Time  of  making  motion. 

See,  ante,  I  66S  and  note. 

Ae  to  limltatloa  of  oectloa  n9,  post,  to 
eaaca  where  new  trial  vrMccdtasa  have 
beca  vevBlarlT  eomascaced.  See,  post,  i  989 
and  note. 

1.  Appeal  provided  for  la  seetleM  was  in- 
tended either  to  authorise  a  review  from 
the  order  on  appeal  from  the  Judgment 
afterward  made  In  pursuance  of  it  or  to 
authorize  a  direct  appeal  from  the  order 
itself.  In  either  case  it  should  not  be  con- 
strued so  as  to  affect  the  right  given  by 
section  962,  ante,  to  appeal  from  an  order 
denying  the  motion  as  from  an  order 
made  after  Judgment. — Bond  v.  United 
Railroads  of  San  Francisco,  1E9  Cal.  870, 
272.  118  Pac.  S66. 

2.  This  section  makes  no  provision  for 
an  appeal  from  an  order  denying  the  mo- 
tion, for  the  obvious  reason  that  on  an  ap- 
peal from  the  Judgment,  the  very  same 
proposition  may   be  reviewed  and  a  re- 
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the  cotiHtructlon  of  a  building,  th«  rlgbt  to 
a  foreclosure  is  denied  and  a  money  juds- 
ment  rendered  against  the  contactor,  and 
notice  of  Intention  to  move  for  a  new  trial 
Is  not  Becved  upon  the  persons  who  are 
alleged  in  the  complaint  to  be  the  owners 
of  the  property  and  to  have  contracted  with 
the  contractor  to  erect  the  building,  but 
only  upon  certain  persons  who  Intervened 
as  owners,  and  the  motion  for  a  new  trial 
Is  denied,  sucb  order  must  be  affirmed  on 
appeal,  notwithstanding  such  unserved 
parties  did  not  appear  at  the  trial. — Har- 
stiall  A  Stearns  Co,  v.  Daneen  Bldg.  Co., 
1S9  Cal.  229,  146  Pac.  684. 

7.  Where  a  judgment  entered  upon  mo- 
tion of  the  defendant  after  verdict  of  the 
Jury  la  reversed  upon  appeal  and  the  trial 
court  directed  to  enter  Judgment  upon  the 
verdict,  the  time  for  filing  and  serving  the 
notice  of  intention  to  move  for  a  new  trial 
runs  from  notice  of  the  entry  of  the  latter 
Judgment,  and  the  fact  that  the  llrst  Judg- 
ment, like  the  second,  was  In  favor  of  the 
plaintiff,  although  for  a  smaller  sum,  does 
not  chanffe  the  rule. — Bond  v.  TTnlted  Rail- 
roads. 169  CaL  273,  146  Pac.  688. 

8.  A  notice  of  Intention  to  move  for  a 
new  trial  stating  an  Intention  to  move  to 
vacate  the  Judgment  and  to  grant  a  new 
trial,  instead  of  an  Intention  to  vacate  the 
decision.  Is  sufflclent. — Fearon  v.  Podera, 
1«9  Cal.  370,  Ann.  Cas.  1916D,  312,  403,  14S 
Pac.  200. 

9.  The  alternative  method  of  appeal  pro- 
vided by  above  section  does  not  relieve  the 
moving  party  for  a  new  trial  from  the  ne- 
cessity of  specifying  In  his  notice  of  Inten- 
tion the  particulars  In  which  he  intends  to 
urge  that  during  the  trial  the  court  has 
erred  in  matters  of  law.  —  Strange  v. 
Strange.  S3  Cal.  App.  281,  137  Pac.  1104. 

10.  The  trial  court  is  without  power, 
under  section  473,  ante,  to  relieve  a  party 


from  the  consequences  of  his  failure  to 
serve  and  file  his  notice  of  intention  to 
move  for  a  new  trial  within  the  time  al- 
lowed by  law. — Coleman  v.  Coleman,  23  Cal. 
App.  423.  188  Pac.  862. 

11.  Sam^— Amendment  of. — The  moving 
party  for  a  new  trial  is  not  entitled,  thirty- 
three  days  after  receiving  notice  of  the 
entry  of  Judsrment  and  twenty-one  days 
after  filing  and  serving  his  notice  of  in- 
tention to  move  for  a  new  trial,  to  amend 
his  notice  of  Intention  by  supplying  apecl- 
flcatlons  of  the  particulars  In  which  the  evi- 
dence Is  alleged  to  be  InBufRcIent,  and  also 
specifications  of  error  of  law  upon  which 
he  will  rely,  both  of  which  speclflcatlone 
were  entirely  omitted  from  his  original 
notice. — Strange  v.  Strange,  28  Cal,  App.  281, 
187  Pac.  1104. 

12.  Same — When  to  be  given,— In  the 
case  of  the  amendment  of  a  Judgment  In 
the  absence  of  a  showing  by  the  record 
that  any  notice  of  entry  of  Judgment  it  will 
he  presumed  that  the  notice  to  amend  was 
given  within  the  time  prescribed  by  the 
above  section  and  that  the  court  had  Juris- 
diction to  make  the  amendment  complained 
of. — Israel  v.  Bryan.  —  Cal.  App.  — ,  197 
Pac.  121. 

13.  Review  of  question  mm  to  whether 
flndlngs  support  Judgment,  —  While  the 
question  can  not  be  considered  by  new  trial 
proceeding,  and  is  properly  reviewable  on 
appeal  from  the  Judgment,  as  the  court 
states,  this  later  method  of  review  Is  not 
exclusive.  It  may  be  reviewed  by  a  pro- 
ceeding under  this  and  preceding  section. 
—Bennett  v.  Potter.  16  Cal.  App.  18S,  116 
Pac.  681, 

14.  Time  of  making  motion. — A  motion 
for  a  new  trial  is  sufficiently  made  by  the 
reading  to  the  court  of  the  notice  of  Inten- 
tion at  the  time  fixed  for  the  hearing  of 
the  motion. — Taylor  v.  Northern  Slec.  R, 
Co.,  31  Cal.  App.  765.  148  Pac.  643. 
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THE  MANNEB  OF  GIVING  AND  ENTERING  JUDGMENT. 


i  664,    Judgment  to  be  entered  in  twen^- 
four  hours,  etc. 

1 665.  Case  may  be  brought  before  the  court 

for  argument. 

1 666.  When  counter-claim   established  ex- 

ceeds plaintiff  'a  demand, 
i  667.    In  replevin^  judgment  to  be  m  the 
alternative,  and  with  damages. 

1 668.  Judfrmeot-book   to  be  kept  by  the 

clerk. 

1 669.  If  a  party  die  after  verdiet,  judg- 

ment may  be  entered,  but  not  to  be 
a  lien. 

I  670.    Judgment-roll,  what  to  contain. 

1 671.    Judgment-lien,   when   it  begins  and 

when  it  expires, 
i  671a.  Filing  judgments  of  United  States 

courts. 

(672.   Docket,  bow  kept,  and  what  to  con- 
tain. 

f  678.   Docket  to  be  open  for  inspection  with* 
out  charge. 
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I  675a. 
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1  677^6 
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Transcript  to  be  filed  in  any  eour.ty, 
and  judgment  to  become  a  lien 
there. 

Satisfaction  of  a  judgment,  how  made. 
Satis&ction  of  mortgage  recorded. 
Undertaking  in  action  to  Bet  aside 

transfer  of  property. 
Conditions  of  undertaking  and  amount 

of. 

.  Filing  and  service  of  undertaking. 

Excej)tion8  to  snratiea. 

.  Justification  of  sureties.  Approval 

and  disapproval  of  bond. 
Objection  because  estimated  value  in 

bond  less  than  market  value.  New 

undertaking. 
.  Justification  of  sureties. 
When  undertaking  becomes  effective, 
.  Judgment  against  sureties  on  bond, 

when. 


§664.   JUDGMENT  TO  BE  ENTERED  IN  TWENTT-FOUB  H0UB8,  ETO. 

When  trial  by  jury  has  been  had,  judgment  must  be  entered  by  the  clerk,  in 
conformity  to  the  verdict,  within  twenty-four  hours  after  the  rendition  of  the 
verdict,  unless  the  court  order  the  ease  to  be  reserved  for  argument  or  further 
consideration,  or  grant  a  stay  of  proceedings.  If  the  trial  has  been  had  by  the 
court,  judgment  must  be  entered  by  the  clerk,  in  conformity  to  the  decision  of 
the  court,  immediately  upon  the  filing  of  such  decision.  In  no  case  is  a  judg- 
ment effectual  for  any  purpose  until  so  entered. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  197  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901.  Stats,  and 
Amdts.  1900-1,  p.  150,  act  held  unconstitutional,  see  history,  S6  ante; 
amendment  approved  March  20,  1907.  Stats,  and  Amdts.  1907.  p.  719, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  4B3. 

JUDGMENT— ENTRY  OF. 

1.  As  to  whether  must  be  several. 

2.  Action  to  quiet  title  to  water-rights 

— Decree  by  stipulation. 

9,4.  Amendment  of  findings  and  judg- 
ment. 

6.  Same — Nunc  pro  tnne. 

7.  Authentication — Judgment  is  not  re* 

quired  to  be  signed  by  judge. 
8- 13.  Collateral  attack — As  to  generally. 
14.  Community  property — Judgment  re* 
garding. 

15, 16.  Correction  of  mistake  in  judgment. 

17,  Date  of  judgment. 

18.  Decree  void  as  to  joint  contractor. 

19-  31.  Default  judgment— Aa  to  generally. 

32-  53.  Opening  or  setting  aside  default — 
Oenerally. 

54-  57.  Directory — Provisions  of  section  are. 

u 


58.  Same — Provision  for  ipmiediate  en- 
try of  judgment  on  return  of  ver- 
dict. 

59,  60.  Effect  of  recital  of  service  of  sum- 
mons. 

61,62.  "Entry  of  judgment  "—And  "ren- 
dition of  judgment" — As  used  in 
code. 

63,64.  Same — Entry  of  judgment — In  gen- 
eral. 

65.  Same — Same — Certificate  of  clerk  of 
court  of  sister  state. 
66-  73.  Samp — Same — Editorial  note. 

74.  Same — Same— Entry  nunc  pro  tunc. 

75.  Same — Same — Signature*  of  judge. 

76.  Same — Same — SuiBeieney  of. 

77.  Equity  eases— Where  issues  are  sab* 

mitted  to  jury  are  not  included  in 
section. 

78, 79.  Same — Where  verdict  decisive. 
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80<85.  Same — Same — Finalitj  and  eoDclu- 
riTanesB — Bes  judicata. 

86.  Heinbip— Proeeedinga  to  determine. 

87. .  lotereat  —  Provision  that  jndgment 
shall  bear. 

88.  Same — Before,  not  after,  verdict  in- 
cluded. 

80-92.  Interpretation  and  applitetion  of 

judgment. 

93.  Judgment  must  conform  to  verdict. 

94.  Mandate  to  compel  entr^  of  jndg- 

ment— When  lies. 
95-  97.  Mandamus  to  compel  entry  of  de- 
fault—When lies. 

98.  Ministerial  duty. 

99.  Motion — For  new  trial,  does  not  staj 

proceedings, 
100, 101.  Same — For  order  compelling  clerk  to 

enter  judgment. 
102- 104.  Same  —  Negteet  of  clerk  to  enter 

judgment. 

105.  New  trial  —  Effect  of  order  setting 

aside  verdict. 

106.  On  pleadings. 

107.  Order  in  probate. 

108.  Party  who  may  procure  entry. 

109.  Presumption  of  duty  performed. 

110.  Quieting  title. 

111.  Belief  from  judgment  in  equity  on 

motion. 

112- 120.  Same— Under  section  473,  ante. 

121.  Rendition  of  judgment — What  is  a. 

122.  Same — By  .what  judge  made. 

123.  Same — Clerk's  entry  in  minutes  of 

trial,  does  not  constitute  judgment. 
124, 125.  Same — Prior  to  code,  finding  were 
not  essential  to  entry  or  validity  of 
judgment. 

126- 142.  Sra  judicata  in  general. 

143.  Bough  minutes — No  provision  for. 

144.  Several  judgments  againat  defend- 

ants. 

145.  Statute  of  Umitations— Bnns  from 

entry. 

146.  Same — Judgment-debtor  may  at  any 

time  himself  cause  judgment  to  be 
entered. 

147.  Suit  on  foreign  judgment. 

148.  Time  of  entry. 

149, 150.  Vacation  of  judgment — Generally. 

151.  Same — As  to  one  defendant. 
152- 155.  Same — For  mistake  and  excusable 
neglect. 

156, 157.  Validity  of  judgment— Does  not  de- 
pend upon  entry. 
158.  Void  jndgment. 

Au  to  scCtlBK  ulde  dlamljual  ttf  ma  aetloa 
Wfore  the  order  of  dlBmliml  Is  CHtercd, 

see,  ante,  I  581  and  note. 

1.'  Am  to  whether  mmt  be  KeTeral, — In 
an  action  to  recover  for  services  In  laying 
<?.  C.  P.— 107  11 


track  tn  the  construction  of  a  railroad, 
brought  by  the  contractor  and  his  assignee 
of  a  half  Interest  therein,  the  defendant 
can  not  complain  that  a  several  Judgment 
Is  not  given  specifying  the  amount  to  which 
each  plaintiff  Is  entitled,  when  It  is  not 
claimed  that  there  has  been  a  misjoinder  of 
parties  plaintiff,  and  the  amount  of  the 
award  Is  not  questioned,  and  no  substantial 
right  of  the  defendant  Is  Impaired. — Fair- 
child  V.  Bay  Point  &  Clayton  R.  R.  Co.,  22 
Cal.  App.  328.  134  Fac.  338. 
See  par,  144,  this  note. 

2.  Action  to  qalet  title  to  nater-rlBhta— 
Decree  by  ■tlpnlatlan, — Where  all  the  par- 
ties enter  Into  an  agreement  to  settle  and 
adjust  their  respective  claims,  and  stipulate 
for  a  decree  to  be  entered  In  conformity 
with  such  agreement,  the  court  Is  empow- 
ered to  enter  a  decree  strictly  In  accordance 
with  the  agreement  only,  and  can  not  em- 
body therein  matters  not  covered  by  the 
stipulatlon^People's  Ditch  Co.  v.  Fresno  C. 
&  Irr.  Co..  162  Cal.  87,  89,  92  Pac  77. 

A»  to  actloH  to  4«le<  title  KCKemlly,  see 

par.  110,  this  note. 

8.    AtDendment  o(  flndlnica  aad  JudvineBt. 

—A  trial  court  may,  with  the  consent  of 
the  parties,  amend  its  findings  and  Judg- 
ment before  a  motion  for  a  new  trial  has 
been  made  or  an  appeal  taken,  and  while  It 
still  has  Jurisdiction  of  the  case. — Scanlon 
T.  Jacobs,  24  Cal.  App.  101,  140  Pac.  292. 

Aa  to  correctlns  mistakes  la  JadsnieBtM, 
see  pars.  16,  IS,  this  note. 

4.  The  amended  findings  and  Judgment 
thus  supplant  the  original  findings  and 
Judgment  in  the  case  and  are  the  only 
proper  subjects  of  appeal. — Scanlon  v. 
Jacobs,  24  Cal.  App.  101,  140  Pac.  292. 

8.  Same— Nunc  pro  tane. — In  a  case 
where  it  is  made  to  appear  that  the  entry 
in  the  minutes  does  not  correctly  embody 
the  Judgment  given  by  the  court,  the  court 
may  at  at  any  time  amend  the  judgment 
nunc  pro  tunc  to  make  the  entry  conform 
to  the  true  Judgment. — Kowalsky  v.  Nichol- 
son, 28  Cal.  App.  160,  137  Fac.  607. 
.  «.  The  power  of  courts  to  amend  their 
Judgments  fs  not  wholly  confined  to  such 
cases;  It  extends  also  to  cases  where,  as 
here,  the  order  was  Inadvertently  made  and 
entered.— Kowalsky  v.  Nicholson,  2S  Cal. 
App.  160,  137  Fac.  607. 

T.  Aathentleatloii — Jndgmeat  Is  not  re- 
quired to  be  signed  by  Jndge,  and  if  pro- 
duced from  original  records  of  the  court  in 
which  It  was  rendered  needs  no  signature 
or  authentication.  Signature  by  judge  Is 
merely  to  give  clerk  surer  means  of  enter- 
ing what  has  been  adjudged. — Crlm  v.  Kea- 
Slng,  S9  Cal.  478,  489,  2S  Am.  8t.  Rep.  491 
2«  Pac.  1074. 

See  par.  75.  this  note. 

8.    Collateral  attack— As  to  venerally. — 

A  Judgment  in  an  action  for  the  foreclosure 
of  a  street  assessment  lien  can  not  be  held 
void  upon  collateral  attack  by  the  owner, 
unless  the  Judgment-roll  shows  that  it  is 
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void  upon  Ita  face,  and  in  determining  that 
question  the  court  Is  restricted  to  the  evi- 
dence afforded  by  the  Judgment- roll. — 
Crouch  V.  H.  L.  Miller  Co.,  169  Cal.  341,  146 
Pac.  880. 

9.  Where  upon  such  an  attack  It  Is  re- 
cited In  the  Judgment  Itself  that  the  de- 
fendant was  regularly  served  with  a  copy 
of  the  summons  and  complaint  in  the  ac- 
tion and  suffered  default  to  be  entered 
against  him,  such  recitals  must  be  taken  as 
true,  notwithstanding  It  also  appears  from 
other  portions  of  the  Judgment- roll  that 
the  proof  of  service  of  summons  was  In- 
Bulllclent,  and  that  the  complaint  failed  to 
state  a  cause  of  action. — Crouch  v.  H.  L. 
Miller  Co.,  169  Cal.  341,  146  Pac.  880. 

10.  On  a  collateral  attack  upon  a  Judg- 
ment It  Is  Immaterial  whether  the  com- 
plaint states  a  cause  of  action  or  not,  for 
such  question  In  no  way  affects  the  Juris- 
diction of  the  court. — Crouch  v.  H.  L.  UlUer 
Co.,  169  Cal.  341,  146  Pac.  880.  ' 

11.  It  Is  likewise  Immaterial  that  the 
true  name  of  the  defendant  was  not  sub- 
stituted for  that  of  the  fictitious  name 
under  which  It  was  sued  and  served. — 
Crouch  V.  H.  Ulller  Co..  169  Cal.  841, 
146    Pac  880. 

13.  Defendant  has  no  right  on  this  col- 
lateral attack  to  Introduce  evidence  outside 
the  record  of  the  Judgment  to  show  that  It 
was  not,  In  fact,  served  with  summons. — 
Crouch  V.  H.  L.  Miller  Co.,  169  Cal.  341.  146 
Pac.  880. 

13.  The  true  Inquiry  Is  not  as  to  whether 
Jurisdiction  has  been  Irregularly  exercised. 
— Creuch  v.  H.  L.  Miller  Co.,  169  Cal.  341, 
146  Pac.  880. 

14.  CoBimiiBltr  property— J"dg™e»*  r*- 
Kardtng. — Damages  arising  from  personal 
Injuries  to  married  woman  are  community 
property,  and  judgment  In  favor  of  both 
h«r  and  her  husband  Is  properly  entered 
upon  finding  of  injury  to  her  alone. — Paine 
V.  San  Bernardino  V.  T.  Co..  143  Cal.  664, 
668.  77  Pac  «B9. 

15.  CorreetlAn  of  ailstake  fa  JadgmeBt. 
— Decision  or  findings  of  court,  when  filed, 
amounts  In  law  to  rendition  of  judgment 
which  clerk  con  thereafter,  at  any  time, 
enter  at  length  in  record.  Entry  Is  but 
ministerial  act  of  clerk.  Judgment,  when 
entered,  becomes  record  of  court  as  deter- 
mined and  then  becomes  as  binding  upon 
parties  as  If  entered  Immediately  upon  its 
rendition.  Rendition  of  Judgment  Is  Judi- 
cial act;  its  entry  on  record  Is  merely  min- 
isterial. If  clerk  had  befen  guilty  of  mis- 
take of  entering  Judgment  not  authorized 
by  decision  such  mistake  can  be  corrected 
by  motion,  or  by  court  of  its  own  motion, 
for  the  error  will  be  apparent  upon  face 
of  record,  and  rule  Is  universal  that  when 
mistake  Is  made  In  entry  of  Judgment,  and 
that  fact  is  plainly  apparent  from  record 
Itself,  such  mistake  may  be  rectified  at  any 
time,  and  this  rule  arises  by  reason  of 
Inherent  power  of  court  over  Its  own  pro- 


ceedings.— San  Joaquin  L.  &  W.  Co.  v. 
West,  99  Cal.  345,  847,  33  Pac.  928. 

Am  to  aawndlaK  Jadcmeat*  see  pare.  8,  4, 

this  note. 

16.  Clerical  error  In  computation  appear- 
ing on  face  of  record  may  be  corrected  at 
any  time  without  vacating  Judgment. — 
Brlckson  v.  Stockton  &  T.  C.  R.  Co.,  148 
Cal.  206,  82  Pac.  961. 

17.  Date  of  JndKMCMt  is  date  of  Its  filing. 
— Warner  V.  Miner,  41  Wash.  98,  82  Pac. 

1033. 

18.  Deerer  void  aa  to  Joint  contractor. — 

A  Judgment  rendered  upon  a  Joint  contract 
which  Is  void  as  to  one  Joint  contractor  Is 
not  necessarily  a  nullity  as  to  the  other 
contractors. — Cellulose  Package  Co.  v.  Cal- 
houn, 166  Cal.  618,  1S7  Pac.  288. 

18.  Defaalt  JfldsnMn^-Aa  ts  generally. 
— Entry  of  Judgment  on  default  before  time 
allowed  for  answer  has  expired  renders 
Judgment  erroneous  simply,  not  void. 
Judgment  thus  rendered  can  be  attacked 
only  upon  motion  or  by  appeal,  and  only 
by  parties  In  Interest. — In  re  Newman,  75 
Cal!  213,  221,  7  Am.  St.  Rep.  146.  IS  Pac. 
887. 

See,  ante,  S  636  and  note. 

As  to  Jadgment  upon  failure  to  answer, 

see,  ante,  t  686  and  note. 

Am  to  relief  from  defaalt  Jndgmeat,  see, 
ante,  )  473  and  note. 

20.  Judgment  may  be  entered  upon  fail- 
ure to  answer  after  overruling  demurrer 
against  one  defendant  without  at  same  time 
entering  Judgment  against  hlh  co-defendant 
who  had  not  been  served. — Edwards  v. 
Holllngs,  108  CaL  104,  207,  S7  Pac.  218. 

21.  A  default  entered  by  the  clerk  for 
failure  to  answer  within  the  time  allowed 
by  law  and  stipulation  of  counsel  is  un- 
authorized, and  may  be  set  aside  by  the 
court  of  Its  own  motion  at  any  time,  where 
there  Is  an  answer  on  file  at  the  time  of 
the  entry  of  such  default — Reher  v.  Reed, 
164  Cal.  626,  187  Pac.  268. 

22.  When  a  party,  after  the  time  ex- 
pressly granted  for  filing  a  pleading  against 
him  has  expired,  suffers  further  time  to 
elapse  without  talcing  any  action  thereon, 
and  In  the  meantime  the  pleading  Is  served 
and  filed,  he,  by  such  conduct.  In  effect 
grants  the  additional  time  and  the  party 
Is  not  strictly  In  default. — Reher  v.  Reed, 
166  Cal.  626,  137  Pac.  263. 

28.  It  Is  not  an  abuse  of  discretion  to 
deny  a  motion  to  enter  a  second  default, 
taken  upon  failure  to  answer  after  the  set- 
ting aside  of  the  first  default,  and  to  direct 
that  the  answer,  filed  with  the  motion  to 
vacate  the  first  default,  stand  as  defend- 
ant's answer. — Klnard  V.  Kaolin,  22  Cal. 
App.  383,  184  Pac.  870. 

24.  But  If  It  were  otherwise,  the  error  is 
not  available  to  the  plaintiffs  on  appeal. 
If  the  order  complained  of  and  the  pro- 
ceedings leading  up  to  It  were  not  pre- 
served and  presented  In  a  bill  of  exception  ] 


Digitized  by 


Tit.  VIII,  Ck.  VIIL1 


OPENING  AND  SETTING  ASIDE  DEFAULT. 


1664 


prepared  and  authenticated  within  the 
time  and  In  the  manner  prescribed  by  sec- 
tions «49  and  650  of  the  Code  of  Civil  Pro- 
cedure.— KInard  Kaelln,  22  Cal.  App.  $83. 
134  Pae.  S70. 

2E>.  It  is  irreffular  to  enter  a  Judgment 
asalnst  a  defendant  in  whose  behalf  a  de- 
murrer has  been  filed,  without  dlsposlngr  of 
the  demurrer,  and  a  judgment  so  entered 
will  be  reversed  on  appeal. — Davidson  v. 
Graham,  25  Cal.  App.  484.  144  Pac.  147. 

26.  It  Is  the  policjr  of  the  law  that  every 
case  should  be  tried  upon  Us  merits,  and 
where  It  Is  sought  to  prevent  this  upon  a 
showing  which  presents  no  circumstances 
of  hardship  to  the  party  asking  the  relief, 
and  the  case  is  one  where  the  right  to  the 
relief  Is  doubtful,  the  parties  should  be 
remitted  to  «.  trial' on  the  merits. — David- 
son v.  Graham,  26  CaL  App.  484.  144  Fac. 
147. 

27.  A  demurrer  ftled  by  a  defendant  Is 
an  appearance,  and  Is  an  answer  within  the 
meaning  of  the  provisions  of  section  585, 
post. — Davidson  v.  Graham,  26  CaL  App. 
484,  144  Pac.  147. 

28.  An  order  setting  aside  a  default  for 
failure  to  plead  within  the  time  prescribed 
by  law,  based  upon  the  forgetfulneas  and 
neglect  of  the  defendant's  business  partner 
who  had  been  requested  by  the  defendant 
to  have  the  action  defended,  la  erroneous. 
— Slater  t.  Selover.  26  Cal.  App.  626,  144 
Pac.  298.  * 

2B,  An  affidavit  of  merits  which  states 
"that  afBant  has  a  good  and  meritorious 
defense  to  said  action,  and  wishes  to  defend 
same,  and  that  affiant  has  stated  hla  de- 
fense to  his  attorney,  who  informs  him  that 
he  has  a  good  defense  to  said  action,"  Is 
insufficient. — Slater  T.  Selover,  26  Cal.  App. 
525,  144  Pac.  298. 

80.  An  answer  after  the  expiration  of 
the  time  fixed  therefor  Is  not  a  pleading  the 
filing  of  which  Is  allowed  by  law.  as  the 
same  can  be  flled  only  by  virtue  of  an 
order  of  court  made  in  the  exercise  of  the 
discretion  vested  In  it  by  the  provisions 
of  sections  472  and  478,  ante. — Hayes  v. 
Butler,  26  Cal.  App.  748,  146  Pac.  662. 

81.  Sections  472  and  478,  ante,  provide 
that  the  court  may.  In  the  exercise  of  Its 
discretion  and  upon  such  terms  as  may  be 
Just,  permit  certain  things  to  be  done  which 
under  the  law  the  party  has  no  right,  as 
of  course,  to  do. — Hayes  v.  Butler,  26  Cal. 
App.    743,    146    Pac.  553. 

as.  game  ■  Opening  or .  settlns  aside  de- 
fanK—OcMerally. — An  order  setting  aside 
a  default  for  failure  to  answer  a  second 
amended  complaint  within  the  time  required 
by  law  will  not  be  reversed  on  appeal  where 
the  default  occurred  through  the  mistake 
of  a  clerk  In  the  office  of  counsel  for  the 
defendant  In  placing  the  copy  of  the  an- 
swer with  the  papers  In  another  pending 
suit  relating  to  the  same  subject-matter, 
:'nd  noting  the  time  to  answer  thereto  in 
uOce  calendar  under  the  number  of  the 


other  suit. — Downing  v.  Klondike  Mln.  A 
Mill.  Co.,   166  Cal.   786,   134   Pac.  970. 

As   to   openlnK   default   ]adv>MBts,  see, 
ante,  t  473,  note  Part  XXV. 

33.  Where  the  court  has  opened  a  de- 
fault and  placed  the  cause  In  a  condition 
for  trial  on  the  merits,  an  appellate  tribunal 
is  slow  to  interfere  with  the  discretion 
therein  exercised,  even  when  the  showing 
made  In  support  of  the  motion  Is  not  of 
the  strongest  character. — Downing  v.  Klon- 
dike Hin.  A  Mill.  Co.,  166  Cal.  786,  134 
Pac.  970. 

34.  A  verlfled  answer  stating  a  good  de- 
fense to  the  cause  of  action  set  forth  In 
the  complaint  Is  a  sufficient  affidavit  of 
merits  on  a  motion  to  set  aside  a  default 
Judgment.— Reher  v.  Reed,  166  Cal.  626.  13? 
Pac.  263. 

36.  It  Is  an  abuse  of  discretion  to  refuse 
to  grant  an  application  for  relief  from  a 
default  judgment,  where  the  affidavits  pre- 
sent a  strong  showing  of  excusable  neglect 
and  no  answering  affidavits  are  filed,  and 
such  affidavits  allege  a  substantial  defense 
as  against  the  unverified  complaints  of  the 
plaintiff. — Hughes  Mfg.  &  liumber  Co.  v. 
Blllott.  167  Cal.  494,  140  Pac.  17. 

36.  An  affidavit  of  merits,  which  Is  flled 
on  motion  to  open  a  default  Judgment,  that 
the  defendant  "has  fairly,  fully  and  truly 
stated  all  the  facts  and  grounds  of  de- 
fense to  the  complaint  and  cause  of  action" 
In  the  suit  to  his  attorney.  Is  not  insuffi- 
cient because  It  falls  to  allege  that  the 
defendant  stated  "the  facts  of  the  case." — 
Hughes  Mfg.  &  Lumber  Co.  v.  Elliott,  167 
Cal.  494,  140  Pac.  17. 

87.  An  order  vacating  a  default  Judg* 
ment  entered  in  an  action  to  recover  dam- 
ages for  the  malicious  prosecution  of  a  civil 
action  will  not  be  disturbed  on  appeal 
where  it  appears  that  the  affidavits  used  on 
the  motion,  which  were  uncontradicted,  de- 
clare that  the  defendants  were  foreigners 
unable  to  read  or  write  the  English  lan- 
guage, and  that  although  they  called  on 
an  attorney  and  requested  him  to  defend 
the  action,  tbey  did  not  know  that  another 
call  upon  him  was  necessary  to  verify  the 
answer;  and  It  further  appears,  from  the 
recital  in  the  order  and  Judgment  setting 
aside  the  default,  that  oral  evidence,  not 
disclosed  In  the  record,  was  Introduced  at 
the  hearing  of  the  motion. — Berrl  v.  Rogero, 
168  Cal.  736,  145  Pac.  96. 

38.  Since  It  appears  from  such  order 
Itself  that,  In  addition  to  the  affidavits  of 
the  defendant,  oral  evidence  was  heard 
upon  the  motion  to  vacate  the  default,  and  • 
that  upon  this  evidence,  as  well  as  upon 
the  affidavits,  the  order  was  made,  the 
appellate  court  must  presume,  even  If  it  is 
conceded  that  the  affidavits  in  themselves 
were  insufficient  to  sustain  the  order,  that 
the  oral  testimony  Introduced  upon  the 
hearing  warranted  the  trial  court  in  set- 
ting aside  the  default  and  Judgment. — 
Rerrl  v.  Rogero,  168  Cal.  736,  146  Pac.  96. 
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39.  The  law  iSoea  not  favor  snap  judg- 
ments. The  policy  of  the  law  Is  to  have 
every  lltig-ated  case  tried  upon  Its  merits, 
and  It  looks  with  disfavor  upon  a  party 
who,  regardless  of  the  ments  of  his  case, 
attempts  to  take  advantage  of  the  mistake, 
surprise,  inadvertence,  or  nefflect  of  his  ad- 
versary.— Berri  t.  Rosrero,  1S8  Cal.  786,  145 
Pac.  95. 

40.  Where  a  party  1q  default  makes  a 
seasonable  application  to  be  relieved  there- 
from, and  files  an  affidavit  of  merits  alleg- 
ing a  good  defense,  and  the  plaintiff  flies  no 
counter-affidavit  and  jnakes  no  ahowtns  that 
he  has  sufCered  any  prejudice  or  that  In- 
justice will  result  from  the  trial  of  the 
case  upon  its  merits,  very  slight  evidence 
wIlL  be  required  to  Justify  a  court  In  setting 
aside  the  default. — BerrI  v.  Rogero,  168  Cat. 
736,  145  Pac.  S5. 

41.  Granting  relief  against  a  default  la 
largely  a  matter  of  discretion,  to  be  lib- 
erally exercised  by  the  court  In  the  fur- 
therance of  Justice,  and  where  the  action 
of  the  trial  court  Will  result  In  a  trial 
upon  the  merits,  the  appellate  courts  are 
very  reluctant  to  Interfere  with  the  exer- 
cise of  such  discretion,  and  will  do  so  only 
where  it  clearly  appears  that  there  has 
been  a  plain  abuse  of  discretion. — Berri 
v.  Rogero,  168  Cal.  7S6.  145  Pac.  96. 

42.  It  is  not  essential  to  the  entry  of  a 
valid  Judgment  against  a  defendant  that 
its  default  should  have  been  actually  en- 
tered by  the  clerk;  a  valid  judgment  hy 
default  may  be  rendered  by  the  court, 
though  no  formal  default  has  been  entered. 
—Crouch  V.  H.  L.  Hlller  Co.,  I6S  Cal.  341, 
146  Pac.  880. 

49.  Where  &  father  Is  deprived  of  the 
custody  and  control  of  a  minor  child  with- 
out knowledge  of  any  proceeding  In  that 
behalf  and  without  a  hearing,  he  Is  en- 
titled to  be  relieved  from  the  Judgment  or 
order  taken  against  him  because  of  surprise 
and  through  his  excusable  neglect. — Bell  v. 
Krauss.  169  Cal.  387,  146  Pac.  874. 

44.  The  action  of  a  trial  court,  upon  an 
application  to  set  aside  a  default  and  grant 
relief  from  the  Judgment  based  thereon, 
rests  so  largely  in  the  discretion  of  that 
court  that  Its  action  in  refusing  to  grant 
the  application  will  not  be  disturbed  qn 
appeal  unless  the  record  clearly  shows  that 
such  discretion  has  been  abused. — Brown 
V.  Martin,  23  Cal.  App.  73S.  139  Pac.  823. 

45.  Trial  courts  should  be  liberal  In  the 
application  of  the  remedial  provisions  of 
section  473  of  the  Code  of  Civil  Procedure, 
to  litigants  in  default,  to  the  end  that 
cause  may  be  presented  and  tried  upon 
their  merits;  and  where  the  parties  In  de- 
fault have  appeared  promptly,  apparently 
In  good  faith,  and  have  tendered  proper 
pleadings,  raising  Issues  going  to  the  merits 
of  the  action,  applications  to  set  aside  their 
default  arising  from  their  excusable  neglect 
ought  to  be  granted. — Brown  v.  Martin,  23 
Cal.  App.  730.  ISO  Pac.  823. 


46.  It  Is  not  an  abuse  of  discretion  to 
refuse  to  set  aside  a  default  In  an  action 
for  forcible  entry  and  unlawful  detainer, 
notwithstanding  the  defendant  Is  a  for- 
eigner without  ability  to  read  or  write 
Bngllsh  and  appears  promptly  and  shows 
that  his  default  occurred  through  his  Ig- 
norance of  the  Importance  of  the  precise 
date  of  service  of  process  upon  him.  where 
there  Is  no  showing  that  he  possesses  or 
pleads  a  sufficient  defense  to  the  action 
upon  the  merits. — Brown  v.  Uartln,  23  Cal. 
App.  736,  139  Pac.  823. 

47.  The  fact  that  a  default  Judgment  Is 
satisfied  before  application  Is  made  to  set 
aside  the  default  does  not  bar  the  remedy. 
—Brown  v.  Martin,  23  Cal.  App.  736.  189 
Pac.  823. 

48.  After  perfecting  of  an  appeal  from 
an  order  setting  aside  a  default  Judgment, 
the  superior  court  Is  without  Jurisdiction 
to  permit  the  matter  to  be  opened  upon 
fortified  affidavits  or  any  new  showing. — 
Durbrow  v.  Chesler,  24  Cal.  App.  416,  141 
Pac.  681. 

49.  Although  an  order  setting  aside  a 

default  Judgment  for  Inadvertence  will  not 
be  rfveraed  except  where  an  abuse  of  dis- 
cretion Is  shown  In  making  It,  and  any 
doubt  that  may  exist  should  be  resolved  in 
favor  of  the  application,  to  the  eild  of  se- 
curing a  trial  upon  the  merits,  yet  if  no 
v^ld  excuse  for  the  Inadvertence  Is  made, 
the  order  will  be  vacated  on  appeal. — 
Durbrow  v.  Chesley,  24  Cal.  App,  416,  141 
Pac.  631. 

50.  An  affidavit  of  the  defendant's  attor- 
ney reciting  that  he  did  not  file  an  answer 
In  time  because  there  were  other  actions 
pending  between  the  parties,  and  that  he 
had  a  conversation  with  the  plalntifTs  at- 
torney relative  to  the  consolidation  of  all 
the  actions,  does  not  warrant  the  court 
in  vacating  a  default  judgment,  when  It 
does  not  appear  that  the  plaintifT's  attor- 
ney consented  to  the  consolidation,  but  It 
does  appear,  hy  his  uncontradicted  affidavit, 
that  the  suggested  consolidation  came  be- 
fore the  court  on  the  defendant's  motion 
and  was  denied  seven  days  before  the  last 
day  given  the  defendant  by  law  In  which 
to  answer. — Durbrow  v.  Chesley,  24  Cal. 
App.  416,  141  Pac.  681, 

51.  It  Is  not  art  abuse  of  discretion  to 
deny  a  motion  to  vacate  and  set  aside  a 
default  Judgment  on  the  alleged  ground 
that  the  defendant  was  sick  on  the  day 
he  was  served  with  a  copy  of  the  summons 
and  complaint,  and  that  he  was  deliriou.-* 
and  out  of  his  mind  from  that  date  until 
the  day  on  which  the  default  was  entered, 
where  such  claim  Is  contradicted  .  by  the 
affidavit  of  the  process  server,  and  the  de-* 
fault  was  not  taken  until  four  days  after 
the  time  to  plead  had  elapsed  and  the  mo- 
tion for  relief  not  made  until  six  days  after 
knowledge  of  the  default. — Morton  v.  Shan- 
non. 26  Cal.  App.  689,  147  Pac.  1179. 
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52.  The  ffranilng  or  denying  ot  a  motion 
made  under  the  terms  of  section  478  of 
the  Code  of  Civil  Procedure  la  a  matter 
that  resta  ao  largely  in  the  discretion  of 
the  trial  court  that  Ita  action  will  not  be 
disturbed  on  appeal  unless  it  Is  made  clearly 
to  appear  that  there  was  an  abuse  of  dis- 
cretion.— Uorton  V.  Shannon,  26  Cal.  App. 
689.  147  Pac.  I17>. 

53.  Where  a  corporation  Is  subBtttuted 
as  a  party  defendant  In  place  of  another 
corporation,  a  Judgment  entered  against 
it.  when  there  has  been  no  service  upon  or 
appearance  In  behalf  of  It,  may  be  vacated 
under  section  473,  ante. — Altpeter  v.  Postal 
Telesraph  Cable  Co.,  2S  Cal.  App.  1705,  148 
Pac.  241. 

54.  Directory— PreirlaloiM  af  aeetion  are. 

— Section  Is  directory  only,  and  failure  to 
obey  injunction  thereof  does  not  affect  le- 
grallty  or  validity  of  Judsment  afterwards 
entered. — First  Nat,  Bank  V.  Wolff,  79  Cal. 
69,  73.  21  Pac.  651,  748. 

55.  Section  la  purely  directory  and  not 
mandatory. — Bundy  v.  Mafrlnese,  76  Cal.  632. 
G34.  18  Pac.  668;  Churchill  v.  Louie,  135 
Cal.  608.  612,  67  Pac.  1052. 

56.  Provision  that  clerk  must  enter  Judg- 
ment "immediately"  after  entering  default, 
is  merely  directory.  His  failure  to  do  so 
may  render  him  liable  to  action  by  JudK- 
ment-creditor,  but  does  not  render  void 
Judgment  subsequently  entered  upon  such 
default,  nor  can  defendant  against  whom 
.iudgment  is  entered  Invoke  auch  failure  for 
purpose  of  annulling:  Judgment  to  which  he 
has  no  other  defense. — Edwards  v.  Hellinflrs, 
103  Cal.  204,  207,  37  Pac.  21S. 

57.  Jurisdiction  is  not  lost  by  failure  of 
clerk  to  enter  Judgment  within  twenty-four 
hours.  Only  penalty  is  that  provided  by 
subdivision  5  ot  section  581.  ante,  which 
uuthorizee  dismissal  of  action  where  for  six 
montha  after  verdict  party  entitled  to  Judg- 
ment neglect*  to  demand  or  have  same  en- 
tered.—Wateni  T.  Dnmaa,  75  Cal.  563,  666,  17 
Pac.  686. 

08.    Snme—PrOTlalon  f*r  laniediate  catrr 

of  Jndfnneat  oa  retnm  of  Tcrdiet  ts  direc- 
tory, and  Judgment  signed  by  Judge  and 
filed  with  clerk  Is  not  void.  Omission  of 
clerk  to  enter  Judgment  Is  but  neglect  of 
ministerial  duty,  which  may  be  performed 
at  any  time. — Harris  v.  Fidalgo  Hill.  Co.,  38 
Wash.  169,  80  Pac.  289. 

30.    BITeet  of  recital  of  aervlcc  of  auni- 

moMa. — It  la  prejudicial  error,  In  an  action 
to  quiet  title  to  a  mining  claim  where  the 
question  of  performance  of  asaeasment  work 
by  the  defendant  as  prior  locator  is  the 
material  Issue,  to  exclude  evidence  of  a 
Judgment  annulling  auch  a  deed  by  the  lo- 
cator to  the  company  on  the  ground  that 
It  appeared  from  the  Judgment-roll  that 
the  affidavit  of  service  of  summons  was  In- 
sufflcient,  where  the  Judgment  Itself  recited 
that  the  defendant  "was  duly  aerved  with 
flummona." — Musser  T.  Fitting,  26  Cal.  App. 
74S,  148  Pac.  636. 


60.  The  recital  as  to  due  service  of 
process  In  a  Judgment  is  conclusive  of  such 
fact  upon  collateral  attack,  unless  It  be 
positively  contradicted  by  the  record  itself, 
and  such  contradiction  must  be  explicit  and 
irreconcilable. — Husser  v.  Fitting,  26  Cal. 
App.  746.  148  Pac.  686. 

SI.  "Entry  of  Jadgmenl" — And  "rendition 
of  Jndannent"— Aa  uaed  In  code,  have  dis- 
tinct meanings.  "Rendition"  is  the  pro- 
nouncement of  verdict  of  Jury  or  decision 
of  court,  while  the  "entry"  is  but  mints* 
terlal  act  of  clerk. — Oray  v.  Palmer,  28 
Cal.  416,  4I8.>  423. 

* 

As   to   rendition  Of  JndgDient*  See  pars. 

121-126,  this  note. 

62.  Whether  formal  Judgment  signed  by 
court  and  filed  with  clerk  may  be  consid- 
ered In  legal  contemplation  as  having  been 
entered  from  time  of  filing,  suggested  but 
not  decided. — Gray  v.  Palmer,  28  Cal.  416, 
423. 

■8.  Same — Entry  of  JndsnicBt— !■  cea- 
cral. — ^Under  our  procedure  the  court  pro- 
nounces Its  decision,  which  In  fact  Is  the 
oral  Judgment  In  the  case.  This  Judgment 
Is -to  derive  Its  support  from  written  find- 
ings of  fact  and  conclusions  of  law  signed 
by  the  court.  The  ministerial  duty  of  the 
clerk  is  to  enter  a  Judgment  In  conformity 
with  the  decision  of  the  court,  evidenced 
by  the  signed  findings  and  conclusions.  In 
the  generality  of  cases,  to  an  intelligent 
clerk,  the  conclusions  of  law  will  be  sufTl- 
clent  guidance  for  the  entry  of  a  correct 
Judgment.  But  It  Is  eminently  proper  for 
the  court  to  give  to  the  clerk  for  his  direc- 
tion the  form  of  Judgment  which  the  deci- 
sion or  oral  Judgment  calls  for. — Tak«- 
kawB  V.  Hole.  170  Cal.  S28,  149  Pac.  6»3. 

Am  to  what  entry  of  record  Is  ncceaaary 
to  complete  Jadgmcat  or  order,  see  note 
28  L.  R.  A.  621. 

64.  The  entry  here  provided  for  is  purely 
a  ministerial  act. — Hoover  v.  Lester,  li 
Cal.  App.  168,  116  Pac.  182. 

CB.  SaMc — Sane — CertlSeate  cSf  cleric  of 
eosrt  of  slater  state  reciting  that  he  finds. 

on  Inspection  of  the  records  of  the  court, 
an  original  record  of  Judgment,  a  copy  of 
which  Is  set  out,  without  showing  from 
what  .book  of  the  court  records  taken, 
shows  that  the  Judgment  Is  of  record,  and 
In  effect  shows  the  entry  of  the  Judgment 
within  the  provisions  of  above  section  and 
section  668.  post.  Court  ot  Civil  Procedure. 
— Wilson  V.  Durkee,  20  Cal.  App.  492,  129 
Pac.  617,  rehearing  denied. 

M.  Same — Same— Editorial  notei  tt  Is  to 

be  regretted  that  the  supreme  court  failed 
to  look  into  this  case,  because  the  above 
holding,  under  the  circumstances  of  the 
case  and  the  condition  of  the  pleadings,  is 
not  thought  to  be  warranted  by  sound 
principles  of  law  and  procedure,  ttnd  may 
establish  a  precedent  of  bad  law.  The  ac- 
tion was  on  a  forelffn  Judgment,  commenced 
after  the  amendment  of  1907  to  above  sec- 
tion went  into  effect,  and  the  complaint 
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Is  thought  to  have  be«n  insufflcteat  to  cod- 
ter  Jurisdiction  on  the  court  to  bear  and 
determine  the  cause:  and  that  the  document 
paesed  upon  was  inadmtsalble  in  evidence 
over  the  objection  of  the  defendant. 

67.  The  complaint  merely  alleges  (I)  that 
the  Judgment  sued  on  "was  duly  made  and 
erlven,"  and  did  not  allege  (2)  that  the 
Judgment  awarded  was  duly  entered  In 
the  Judgment-book,  which  latter  fact  is  a 
necesaary  and  IndiRpensable  affirmative  act 
under  the  amendment  to  above  section, 
which  provldea,  among  other  things,  that 
"In  no  case  is  a  Judgment  effectual  for  any 
purpose  until  so  entered." 

68.  Before  the  amendment  of  1907  to 
above  section  the  complaint  was  good  (see 
City  of  Loe  Angeles  v.  Melius.  69  Cal.  444. 
461),  but  It  Is  submitted  that  since  that 
amendment  the  affirmative  fact  of  entry 
is  a  Jurisdictional  tact  which  must  be  set 
out  In  the  complaint  in  an  action  founded 
upon  a  Judgment,  and  that  a  complaint 
following  the  provisions  of  section  4S6, 
ante,  la  no  lonser  sufflclenL 

69.  Under  above  section  as  It  stood  prior 
to  the  amendment  of  1907  the  simple  alle- 
gation that  the  Judgment  was  "duly  glten 
and  made."  as  provided  In  section  456,  ante, 
raised  the  rebuttable  presumption  that  the 
clerk  of  the  trial  court  had  done  his  public 
duty  and  that  the  Judgment  had  been  duly 
and  properly  entered  in  the  proper  book, 
to  wit,  in  the  Judgment-book.  But  the 
amendment  of  1907  introduces  a  new  ele- 
ment, and  makes  a  specific  afflrmatlve  act 
necessary,  without  which  afflrmatlve  act 
the  Judgment  Is  "in  no  case  effectual  for 
any  purpose,"  and  Is  Insufficient  to  confer 
Jurisdiction  upon  another  court  in  an  ac- 
tion founded  upon  such  Judgment.  This 
amendment  does  away  with  the  presump- 
tion which  formerly  prevailed  In  such  cases 
for  the  reason  that  there  can  be  no  pre- 
sumption (1)  as  to  afflrmatlve  acta  or  facts 
necessary  to  confer  a  right,  or  (2)  as  to 
acts  or  facts  necessary  to  confer  Jurisdic- 
tion. Untt)  this  afflrmatlve  act  required  by 
the  amendment  of  1907  has  been  performed 
the  Judgment  <1>  can  not  be  made  the  basis 
of  a  suit,  and  <2)  can  not  confer  Jurisdic- 
tion upon  another  court  to  entertain  an 
action  b»aed  or  founded  upon  such  Judg- 
ment. 

70.  It  la  absolutely  essential,  under  the 
amendment  of  1907,  that  the  complaint 
upon  a  Judgment  shall  aver  In  direct  and 
distinct  terms  that  the  Judgment  sued  on 
was  duly  and  regularly  entered  In  the 
Judgment-book,  before  the  court  can  take 
cognizance  of  and  have  Jurisdiction  over 
the  action.  No  presumption  arises  as  to 
such  essential  afflrmatlve  fact  and  act  The 
burden  Is  upon  the  plaintiff  to  allege  and 
prove  this  afflrmatlve  fact  and  act,  and 
that  burden  remains  upon  him  throughout 
— that  Is,  the  defendant  Is  not  required  to 
prove  a  negative.  This  principle  Is  lumi- 
nously dIsfuBsed  In  Fay  v.  Burdltt.  81  Ind. 
433.  42  Am.  Rep.  142.    See  Jackson  Paper 


Mfg.  Co.  v.  Commercial  Nat.  Bank,  99  III. 
App.  108;  Carver  v.  Carver.  97  Ind.  497; 
Cunningham  v.  Hoff.  118  Ind.  263.  20  N.  E. 
766;  Adams  v.  Bailey,  169  Ind.  618.  124  Am. 
St.  Rep.  240.  13  L.  R.  A.  (N.  S.)  1003,  82 
N.  B.  1067;  Simpson  v.  Davis.  119  Mass.  2«9. 
20  Am.  Rep.  824:  Murray  v.  Norwood.  192 
N.  T.  172.  84  N,  E.  958:  Wright  v.  Bragg, 
106  Fed.  26,  45  C.  C.  A.  206. 

71.  The  principles  are  well  established 
and  never  questioned  in  any  court  of  record 
until  the  case  of  Wilson  v.  Durkee  <1)  that 
the  presnmpttons  of  regularity  and  that  a 
public  offlcer  has  done  his  public  duty  do 
not  apply  to  supply  proof  of  independent 
and  substantive  facts  (DuPont  v.  Sanitary 
Dlst..  203  111.  170.  67  N.  E.  815;  United 
States  V.  Ross,  92  U.  S.  281.  23  L.  ed.  707: 
Herron  v.  Dater,  120  U.  S-  464,  30  L.  ed.  748. 
7  Sup.  Ct.  620:  Sabarlego  v.  Maverick.  124 
U.  &  261,  SI  Xi.  ed.  430,  8  Sup.  St.  461: 
United  States  v.  Carr,  132  U.  S.  644.  33  I., 
ed.  483.  10  Sup.  Ct.  182),  and  (2)  the  pre- 
sumption of  regularity  does  not  extend  to 
Jurisdictional  facts.— Sheldon  v.  Wright,  7 
Barb.  (N.  T.)  89. 

72.  There  Is  no  presumption  of  law  or 
of  fact  that  a  public  offlcer  has  executed 
all  of  his  public  duties  In  relation  to  a  mat- 
ter in  controversy,  arising  from  proof  of 
prior  circumstances  which  placed  him  In  a 
position  of  obligation  and  ability  to  per- 
form the  same. — ^United  States  v.  Ross,  92 
U.  8.  281,  23  Zi.  ed.  707;  Johnson's  Admr. 
V.  United  States.  14  Ct.  of  CI.  276. 

78.  A  person  claiming  a  particular  and 
peculiar  right  not  common  to  all.  given  by 
statute,  which  Is  given  when  a  particular 
state  of  facta  exist,  only,  must  show  tho 
existence  of  the  atate  of  facts  required  to 
confer  the  right,  and  of  all  the  facts,  as 
provided  In  the  statute  giving  the  right. — 
San  Bernardino  In  v.  Co.  v.  Merrill,  lOS 
Cal.  490.  41  Pac.  487;  Brown  v.  Peters.  71 
Me.  765:  Poole  v.  Tyler.  94  U.  S.  518,  24 
L.  ed.  167:  The  Illtnols.  2  Fllpp.  406,  Fed. 
Cas.  No.  700G:  The  Minnie  R.  Chllds,  10  Ben. 
558,  556,  Fed.  Cas.  No.  9640:  The  Menom- 
Inle,  86  Fed.  200;  The  A.  W.  Thompson.  39 
Fed.  117:  The  H.  N.  Emitie.  70  Fed.  612: 
Woodward  v.  DlUworth.  75  Fed.  418.  21 
C.  C.  A.  420,  41  U.  S.  App.  191;  The  John 
S.  Parsons,  110  Fed.  995;  Stern  v.  La  Com- 
pagnle  Oeneralle  Tranaatlantlque.  110  Fed. 
998. 

74.  9aaic~-!(amc— Entry  nnnc  vro  <anc, 
— Where  a  Judgment  has  been  rendered  and 
Its  entry  omitted,  it  may  be  subsequently 
entered  and.  If  Justice  requires,  may  be 
made  to  take  effect  nunc  pro  tunc  as  of  the 
date  when  It  was  actually  made. — Nolte 
V.  Nolte,  29  Cal.  App.  126.  154  Pac.  873. 

TB.  Same— Sama— SlVBatnre   mt  Jodge. — 

The  fact  that  the  signature  of  the  Judge 

appears  on  the  entry  of  Judgment  In  the 
Judgment-book  adds  nothing  to  the  record; 
nor  does  the  want  thereof  detract  from  Its 
sufflclency. — Hoover  T.  I<ester,  IS  Cal.  App. 
163,  US  Pac.  382. 
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As  to  alBBBtare  of  jHds«  not  kclnv  esMa- 
tlai,  see  par.  7,  this  note. 

7«.  Save— Same— SaBeleMcr  of. — The  en- 
try of  Judgment  as  herein  provided  la  sufll- 
clent  when  iu  sets  forth  the  aubstance 
of  the  flndlnga  and  condualona  written  and 
aied  by  the  Judge  as  required  by  section 
632  Code  Civil  Procedure. — Hoover  v.  Lester, 
16  Cat.  App.  154.  11«  Pac.  S82. 

77.  Eqnltr  cmmch— Where  laaaea  arc  snb- 
■iltted  to  Jurr  ar«  aot  Ineladcd  In  thia  aee- 
tlon  and  clerk  has  no  power  to  enter  judg- 
ment    upon     such  verdict. — Churchill 
Louie,  135  Cat.  608.  612,  67  Pac.  1052. 

78.  Sam* — Where  verdict  declalTc  of  case 
ts  rendered  In  equity  action.  Is  orally 
adopted  by  court  .upon  whicli  court  orally 
orders  Judgment  entered,  which  In  fact  was 
never  entered,  court  may  at  any  time-  there- 
after render  Judgment  nunc  pro  tunc,  cause 
same  to  be  entered  notwithstanding  that 
in  meantime  hla  term  of  office  had  expired 
and  he  had  been  re-elected  thereto. — Holt 
V.  Holt.  107  Cal.  268,  261.  40  Pac.  390. 

79.  Verdict  In  equitable  action  Is  only 
advisory,  but  when  It  is  decisive  of  action, 
is  regularly  returned,  and  entered  In  min- 
utes of  court,  and  thereupon  court  orally 
orders  Judgment  to  be  entered.  It  consti- 
tutes verbal  adoption  of  verdict  and  ren- 
dition of  Judgment.  It  then  became  duty  of 
clerk  to  transcribe  It  Into  minute-book  of 
court  and  enter  Judgment  as  ordered;  fail- 
ure of  clerk  to  do  so  Is  failure  to  perform 
ministerial  duty  which  can  afterwards  be 
performed  at  his  own  Instance,  or  by  direc- 
tion of  court  at  any  time. — Holt  v.  Holt, 
107  Cal.  S58,  261.  40  Pac.  S90. 

M.  Same — Same — PlnnlltT  and  ceneln- 
alwneae  Res  Judicata. — Until  a  Judgment 
beoomea  flnal  by  affirmance  on  appeal,  or 
by  the  lapse  of  the  time  within  which  an 
appeal  might  be  taken,  the  Judgment  Is  not 
admissible  In  evidence  and  can  not  be  relied 
upon  as  the  foundation  of  rights  declared 
in  It. — Sewell  V.  Johnson,  166  Cal.  762,  134 
Pac.  704. 

Aa  to  rea  Jndleata*  Bee  pars.  126-142,  this 
note. 

81.  A  cause  of  action  between  parties 
can  be  litigated  to  Judgment  but  once,  and 
when  a  subsequent  suit  la  brought  for  Iden- 
tically or  substantially  the  same  cause  of 
action  that  was  set  up  and  litigated  in  the 
former  suit,  the  former  Judgment  is  a  bar. 
— Krzeplckl  v.  Krzeplckl.  167  Cal.  449,  140 
Pac.  13. 


to  every  matter  which  the  parties  might 
have  litigated  and  have  decided  as  Incident 
to  or  essentially  connected  with  the  sub- 
ject-matter of  the  litigation  within  the 
purview  of  the  original  action,"  can  not 
properly  be  Invoked  as  to  an  Issue  which 
affirmatively  appears  not  to  have  been  de- 
termined by  the  Judgment;  as  to  that  issue 
there  is  no  Judgment,  and  necessarily  there 
can  be  no  estoppel  by  something  that  does 
not  exist, — Jacoby  Peck,  S3  Cal.  App. 
363,  138  Pac.  104. 

84.  When  a  Judgment  !■  once  entered  of 
record,  It  must  stand  as  the  Judgment  until 

it  Is  vacated,  modified,  or  disposed  of  by 
some  means  provided  by  law,  and  entering 
additional  Judgments  Is  not  one  of  them. — 
Vallejo  *  Northern  R.  Co.  v.  Reed  Orchard 
Co.,  18  Cal.  App.  Dec.  235,  367.  140  Ad- 
vance Sheets  Pac.  955;  appealed  to  supreme 
court  and  withdrawn  from  permanent  Pa- 
cific Reporter.  See  supreme  court  decision, 
169  Cal.  646,  147  Pac.  238. 

86.  This  suit  In  equity  in  a  federal  court 
to  have  it  established  that  the  defendants 
held  title  to  an  undivided  Interest  In  real 
estate  In  trust  for  the  plaintiff  Is  4ield  to 
be  a  collateral  attack  upon  a  former  decree 
of  a  stats  court  foreclosing  the  interest  of 
the  predecessors  of  the  plaintitC  and  not 
maintainable. — Carpenter  v.  M.  J,  A.  M.  it  M. 
Consolidated,  212  Fed.  868. 

80.    Heirship  —  Proceedings  to  determine 

under  section  1664.  post.  Is  not  proceeding 
in  which  Judgment  contemplated  by  this 
section  Is  rendered. — In  re  Blythe,  110  Cal. 
226,  228,  40  Pac.  641. 

ST.  latereat  —  Provision  that  Jndgasent 
shall  bear.  Is  made  by  law.  and  may  there- 
fore be  Included  in  Judgment  as  entered  by 

clerk,  although  decision  be  silent  upon 
question  of  Interest. — San  Joaquin  L.  &  W. 
Co.  V.  West,  99  Cal.  345,  347,  33  Pac.  928. 

88.  Same — Before,  not  after,  verdict  In- 
eindcd. — Interest  should  be  provided  for  In 
Judgment  from  day  of  rendition  of  verdict, 
the  two  sums  should  be  separately  stated 
and  entered;  clerk  can  not  Include  In  Judg- 
ment sum  equal  to  interest  from  rendition 
of  verdict  to  entry  of  Judgment. — Alpers  v. 
Schammel.  76  Cal.  690,  593,  17  Pao.  708. 

St.  latcrpretntion  mm€  aniilcatlon  of 
Jndsmcat. — In  applying  a  Judgment,  If  the 
language  is  In  any  degree  uncertain,  the 
circumstances  surrounding  its  making  may 
be  referred  to.— -Watson  v.  Lawson,  166  Cal. 
236,  135  Pac.  961. 


82.  Whether  or  not  such  prior  judgment  90.  A  Judgment  must  be  construed  with 
Is  a  bar  to  a  subsequent  suit  does  not  de-  reference  to  the  law  regulating  the  rights 
pend  on  the  difference  in  relief  sought  in  of  the  parties. — Watson  v,  Lawson,  166  Cal. 
the    two   actions,    but    upon    the    question  235,  136  Pac.  961. 

whether  the  same  matter  put  In  Issue  In  91.    i^i  case  of  doubt  regarding  the  sig- 

the  second  suit  between  the  same  parties  nificatlon    of    a    Judgment,    or    any  part 

was  actually  In  Issue  In  the  first  and  ad-  thereof,   the  whole  record  may  be  exam- 

judlcated.— Krseplckl  t.  Krseplckl,  167  Cal.  for  the  purpose  of  removing  the  doubt; 

4*9,   140  Pac.  IS.  when  It  admits  of  two  constructions, 

83.  The  rule  that  a  "Judgment  Is  final  that  one  will  be  adopted  that  Is  consonant 
and  conclusive  between  the  parties  not  only  with  the  Judgment  that  should  have  been 
as  to  matters  actually  determined?  but  a?  rendered  on  the  facts  and  the  law  of  the 
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case. — Watson  ▼.  Lawson.  166  Cal.  HE,  18S 
Pac.  961. 

92.  In  an  action  to  recover  a  balance 
alleged  to  be  due  upon  the  purchase  price 
of  hoffs,  wherein  the  answer  Alleges  that 
the  plaintiff  expressly  agreed  that  the  ani- 
mals were  in  a  sound  and  healthy  condition 
and  mad^  false  representations  as  to  such 
condition,  a  flndin?  that  all  of  the  allega- 
tions of  the  complaint  were  true  and  that 
there  was  no  express  warrunty  aa  to  such 
condition  fairly  and  fully  responds  to  the 
issues  presented  by  the  allegations  of  the 
answer. — Scanlon  v.  Jacobs.  24  Cal.  App. 
101,  140  Pac.  292. 

BS.    Jndvmcnt  moat  evKform  t*  Terdlct, 

but  If  verdict  goes  beyond  Issues  raised  by 
pleading,  and  passes  upon  extraneous  fact 
not  embraced  therein,  It  Is  void  pyo  tanto, 
and  surplus  matter  may  be  disregarded  In 
entering  judgment. — Watson  v.  San  Fran- 
cisco &  H.  B.  R.  Co.,  50  Cal.  623.  524. 

Am  to  aetloB  which  ntsy  b«  taken  hy  aa- 
preme  court  on  apponl.  see,  post,  9  958  and 

note. 

A«  to  coBCe«alon  of  JudKuient  Without 
action  and  enterlnr  of  jadgment  thereon, 
see,  post,  IS  1132  et  seq.  and  notes. 

Aa  to  dockctlns  Jndgnient  of  Jastlcca* 
eooit  la  ■nyerlor  eovrt,  see.  post.  S  899  and 
note. 

As  to  AnnI  detemlnntlon  of  action,  see. 
post,    B  1049   and  note. 

Aa  to  Jndsment  nSeetfals  rcnl  nrtnte  In 
coanty  other  than  that  In  whieh  trlnl  Is  had, 
see,  ante^  I  400  and  note. 

An  to  Jadcaieat  by  defiinit  In  Jnatices* 
coart,  see,  post.  SS  871,  872  and  notes. 

Aa  to  JadcHieat  la  Keacral,  see  ante. 
CS  577  et  seq.  and  notes. 

Aa  to  Jadsnent  la  awttcr  eoatcmpt  of 
coart,  see,  post,  1 1218  and  note. 

Aa  to  JadCBcats  other  thaa  dctaalt  In 
Jaatlcea*  eowrt.  see,  post,  |}  889  et  seq.  and 
notes. 

As  to  Jadsnteat  of  dlsMlaaal  or  aoaaalt, 

see.  ante.  1  E81  and  note. 

As  to  JadKatcat  oa  aabmlsaloa  to  arhMra- 
tloa,  see,  post,  1  1286  and  note. 

As  to  Judgment  oa  appeal*  ccrtlfylas  re- 
mittitur, nnd  entry  of  Jadsmcat,  see,  post. 

I  958   and  note. 

Ae  to  remedial  powers  of  appellate  court, 

see,   post,   fi  957   and  note. 

Aa  to  aubmlttlng  controveray  withont  ac- 
tion and  entering  of  indgment  thereon,  see, 
post.  iSiS  1138  et  seq.  and  notes. 

Am  to  verdict  and  Jadgaieat  la  aetioaa  of 
forelblc  and   onlawfal  detalaer,  see.  post, 

I  1174  and  note. 

fM.  Mandate  to  compel  entry  of  Jadg- 
ment — Wbea  lies. — In  an  action  tried  by 
coart  Judgment  can  not  be  entered  until 
after  decision  of  the  cause  has  been  ren- 
dered. Hence,  writ  of  mandate  will  not  be 
granted  to  compel  entry  of  judgment  until 
after  court  has  tried  cause  and  rendered  its 


decision. — Broder  ▼.   Superior  Court,  103 

Cal.  121,  122,  87  Pac.  143. 

SB.  Haadamoa  :a  compel  entry  of  de- 
fanlt— When  Ileo* — ^Mandamus  will  not  lie  to 
compel  the  clerk  of  the  superior  court  to 
enter  the  default  of  the  defendant  for  fail- 
ure to  answer  the  complaint  within  the 
time  prescribed  by  law,  where  the  only 
authority  for  entering  the  default  Is  a  filed 
stipulation  signed  only  by  the  clerk  of  the 
attorney  for  the  defendant  and  providing 
"that  no  default  shall  be  taken  against  the 
defendant,  he  waiving  bis  demurrer,"  and 
that  he  shall  have  to  and  inclusive  of  a 
certain  date  In  which  to  flie  and  serve  his 
answer  on  the  merits. — Davidson  v.  Gra- 
ham, 25  Cal.  App.  484,  144  Pac.  147. 

96.  Where  application  Is  also  made  to 
the  court  tor  an  order  for  the  same  relief 
and  refused,  mandamus  will  likewise  not 
lie  to  compel  the  clerk  to  enter  such  de- 
fault.— Davidson  v.  Oraham.  26  Cal.  App. 
484,  144  Pac.  147. 

97.  The  rule  that  a  court  will  not  com- 
pel parties  to  perform  acts  which  will  sub- 
ject them  to  punishment,  or  which  will  Iput 
them  In  conflict  with  the  order  or  writ  of 
another  court,  applies  where  a  clerk  is 
asked  to  perform  an  act  which  will  put  him 
In  conflict  with  a  valid  order  made  by  the 
same  court  In  the  same  action  and  upon 
the  same  matter. — Davidson  v.  Oraham.  25 
Cal.  App.  484,  144  Pac.  147. 

BS.  HInUterIa]  dnty. — This  section  Is 
equivalent  to  express  direction  by  court  to 
clerk  to  enter  Judgment  In  accordance  with 
verdict.  His  duty  is  purely  ministerial,  and 
If  through  his  neglect  or  misprision  judg- 
ment actually  rendered  be  not  entered, 
court  may.  even  after  expiration  of  six 
months,  order  Judgment  entered,  nunc  pro 
tunc. — Marshall  v.  Taylor,  97  CoJ.  422,  426, 
32  Pac.  615. 

W.  Motion  For  aew  trial,  does  aot  atay 
proecedinga  but  such  stay  may  be  regulated 
by  a  rule  of  court  and  in  the  absence  of 
such  rule  party  desiring  a  stay  of  proceed- 
ings pending  motion  for  a  new  trial  may 
obtain  an  order  to  that  effect  from  the 
court. — Pierce  v.  City  of  Los  Angeles,  169 
Cal.  516,  114  Pac.  818. 

190.  Same— For  order  eompeiilng  clerk 
to  enter  Jadgmeat  Is  proper  remedy  where 
he  does  not  obey  mandate  of  this  section. 
—First  Nat  Bank  v.  Wolff,  79  Cal.  69.  73, 
21  Pac.  551,  748. 

101.  Clerk  may  be  compelled  on  motion 
to  enter  proper  Judgment;  court  will  not 
require  party  interested  to  resort  to  man- 
damus.— Page  V.  Superior  Court,  76  Cal. 
872,  374,  18  Pac.  38u. 

102.  Same — Neglect  of  clerk  to  enter 
Judgment. — When  decree  Is  ordered  and 
signed  It  is  ministerial  duty  of  clerk  to 
enter  and  docket  Judgment  and  prepare 
and  flle  Judgment-roll,  and  he  can  not  by 
neglect  to  perform  that  duty  destroy  or 
Impair  effect  of  Judgment. — Baker  v.  Brlck- 
ell,  102  Cal.  620,  623,  36  Pac.  950. 
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103.  Judffment  Is  binding  on  parties  and 
privies  when  signed  by  Judare  and  filed,  and 
clerk  can  not  by  failure  to  perform  mlnla- 
terlal  duty  of  entering  it  abrldgre  rights  of 
any  party  Interested. — In  matter  of  New- 
mai).  75  Cal.  21S,  221,  7  Am.  St.  Rep.  148, 
16  Pac.  887. 

104.  Action  of  court  does  not  depend 
upon  entry  of  it9  orders  by  cleric,  but  upon 
fact  that  orders  have  been  made,  and  when- 
ever It  is  shown  that  an  order  has  been 
made  by  court  It  la  as  effective  as  if  It  had 
been  entered  of  record  by  clerk. — Nlles  v. 
Edwards,  95  Cal.  41,  47,  30  Pac.  134. 

103.  New  trial — BITrct  of  order  acttlns 
anldc  verdict  is  to  grant  new  trial,  other- 
wl.ie  no  Judgment  could  be  entered,  there 
being  no  verdict,  and  no  further  trial  could 
take  place  because  no  such  order  was  made 
in  terms. — Bades  v.  Trowbridge,  143  Cal. 
2S,  30,  7fi  Pac.  714. 

Am  to  scttiBB  aside  Jadgnent  nmt  nter- 
iBg  different  Judflrment  where  eODelaalons 
•X  law  are  laconslstent  with  faeta  fraad, 

see,  ante,  f  363  and  note. 

Am  to  new  trlalM,  see  S!  666-663  and  notes. 

108.  Ob  pirndings. — A  motion  for  Judg- 
ment upon  the  pleadings  la.  in  substance, 
both  a  motion  and  a  demurrer.  While  it  Is 
in  effect  a  demurrer,  because  it  challenges 
the  sufBciency  of  the  complaint  to  state  a 
legal  wrong,  or  that  of  the  answer  to  state 
a  legal  defense,  as  the  case  may  be,  it,  at 
the  same  time,  operates  as  a  motion,  for 
the  reason  that  It  is  an  application  for  an 
order  for  Judgment,  in  which  latter  case  the* 
court  becomes  the  exclusive  Judge  of  both 
the  law  and  the  facts. — Salo  v.  Smith,  25 
Cal.  App.  295,  143  Pac.  322. 

197.  Order  In  probate  denying  partition 
for  homestead  allowance  Is  Judgment  by 
virtue  of  section  577.  ante,  deflning  Judg- 
ment, and  section  1716,  post,  declaring  all 
issues  of  fact  Joined  in  probate  proceedings 
must  be  tried  In  conformity  with  general 
laws  and  rules  relating  to  trials.— In  re 
Estate  of  Harrington,  147  Cal.  124.  109  Am. 
St.  Rep.  118,  81  Pac.  546. 

105.  Party  who  may  proeitre  entry. — It 

Is  Immaterial  who  sets  clerk  In  motion  to 
discharge  his  itilntsterial  duties  of  enter- 
ing Judgment,  etc.,  or  who  pays  his  fees 
therefor.  He  might  perform  his  duty  of  his 
own  motion,  or  court  could  direct  him  to  do 
it,  or  any  party  Interested  in  having  It  dr>ne 
could  procure  him  to  do  It. — Baker  v.  Brick- 
ell.  102  Cal.  620,  623,  36  Fac.  950. 

109.  .  PrcaDmptloa  of  dnty  performed. — 
When  plaintiff  pays  clerk  costs  of  action 
after  verdict  and  presents  him  with  form  of 
judgment  he  has  right  to  rely  on  assumption 
that  clerk  would  perform  duty  required  of 
him  by  this  section,  and  failure  of  clerk  so 
to  do  Is  not  negligence  of  plaintiff. — Mar- 
shall v.  Taylor,  97  Cai.  422,  426,  32  Pac.  516. 

110.  I^nlctlng  tltlc.^ — ^In  action  to  quiet 
title  Judgment  becomes  muniment  of  title  to 
successor  in  Interest  of  plaintiff,  and  he  may 


procure  Its  entry  at  any  time. — Baker  t. 
Brickell.  102  Cal.  620,  623,  33  Pac.  960. 

As  to  actloM  to  qvlct  title  t«  watcr-rl^tsa 

see.  par.  2,  this  note. 

111.  Relief  from  >ndsineiit  In  equity  on 
motion.- — The  aggrieved  party  to  a  Judgment 
ordinarily  must  appeal  to  equity  in  the 
form  of  an  Independent  suit  for  that  pur- 
pose, where,  the  time  within  which  he  might 
have  appealed  therefrom  having  passed,  he 
desires  to  set  It  aside  for  reasons  extrinsic 
or  collateral  to  the  questions  examined  and 
determined  In  the  action. — Altpeter  v.  Postal 
Telegraph-Cable  Co.,  26  Cal.  App.  266,  143 
Pac'  93. 

112.  Same  —  Under  section  473.  ante.  — 
Courts  give  a  very  liberal  Interpretation 
to  the  provisions  of  section  473,  ante. — ^Es- 
tate of  Simmons,  168  CaL  390,  143  Pac  697. 

113.  If  the  trial  court  refuses  to  grant 
such  relief  solely  because  It  believes  that  It 
has  no  power,  on  any  showing,  to  relieve 
a  contestant  from  failure  to  have  a  citation 
issued  within  the  time  limited  by  the  stat- 
ute.  Its  refusal  is  not  an  exercise  of  Its  dis- 
cretion to  refuse  relief  under  section  473, 
ante,  but  a  dismissal  of  the  motion  for  lack 
of  Jurisdiction. — Estate  of  Simmons,  168  Cal. 
890.  143  Pac.  697. 

114.  An  affidavit  of  merits,  on  motion  for 
an  order  relieving  a  contestant  In  such  case 
from  neglect  and  default  In  falling  to  have 
citation  Issued  within  one  year,  on  the 
ground  of  excusable  neglect.  Is  sufflcient  if 
It  declares  that  the  contestant  "stated  all 
the  facts  in  connection  with  the  said  con- 
est"  to  her  attorney,  and  upon  such  state- 
ment was  advised  by  him  and  believed  that 
she  had  a  good  and  meritorious  case.  The 
word  "contest"  means  not  merely  the  ground 
of  attack,  but  the  entire  dispute  Involved  In 
■uch  attack  and  the  defense  thereto. — Es- 
Ute  of  Simmons,  168  Cal.  390,  148  Pac.  897. 

116.  The  six  months  within  which  appli- 
cation may  be  made  to  vacate  an  order  of 
adoption,  on  the  ground  that  the  father  had 
no  notice  of  the  proceedings,  begins  to  run 
from  the  time  of  the  flllng  of  the  order. — 
Bell  v.  KraUHS,  169  Cal.  387,  146  Pac.  874. 

116.  But  there  are  exceptions  to  this  rule, 
and  the  legislature  has  seen  fit  to  make  pro- 
visions for  the  application  of  some  of  them 
In  section  473,  ante. — Altpeter  v.  Postal 
Telegraph-Cable  Co.,  26  Cal.  App.  265,  143 
Pac.  4S.  ■ 

117.  The  provision  of  such  section  per- 
mitting the  defendant  to  answer  where  per- 
sonal service  of  summons  has  not  been  had 

necessarily  presupposes  the  right  in  'the 
party  to  the  action  upon  whom  personal  ser-' 
vice  of  summons  has  not  been  had  to  liave 
the  judgment  set  aside  preliminarily  to  the 
,  filing  of  the  answer, — Altpeter  v.  Postal 
Telegraph-Cable  Co.,  26  Cal.  App.  256,  143 
Pac.  98. 

lis.  Under  the  provision  of  section  473, 
ante,  that  "when  from  any  cause  the  sum- 
mons In  an  action  has  not  been  personally 
served  on  the  defendant,  the  court  may 
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allow,  on  such  terms  aa  may  be  Just,  such 
defendant  or  his  leyal  representative,  at  any 
time  within  one  year  after  the  rendition  of 
any  Judgment  in  such  action,  to  answer  to 
the  merits  of  the  orisinal  action,"  a  defend- 
ant corporation  which  was  not  served  with 
summons,  service  having:  been  made  Instead 
upon  a  foreign  corporation  by  the  same 
name,  and  hence  which  did  not  defend  or 
appear,  may,  six  months  after  it  might  have 
appealed  from  the  Judgment,  move  to  set 
it  aside.  —  Altpeter  v.  Postal  Telegraph- 
Cable  Co.,  25  Cat.  App.  266,  143  Pac.  93. 

119.  Such  provision  of  the  Code  of  Civil 
Procedure  does  not  contemplate  a  neW  or 
an  independent  suit  In  equity  to  set  aside 
the  Judgment  in  order  to  enable  the  defend- 
ant to  answer  to  the  merits:  it  is  intended 
as  a  distinct  remedy  from  and  cumulative 
to  that  which  may  be  had  in  a  court  of 
equity  to  annul  a  Judgment,  the  time  for 
appealing  which  has  passed. — Altpeter  v. 
Postal  Telegraph -Cable  Co.,  26  Cal.  App.  266, 
143  Pac.  9S. 

■  120.  The  application  of  such  code  provi- 
sion is  not  confined  to  cases  where  construc- 
tive service  has  been  had  and  a  default 
Judgment  thereupon  entered. — Altpeter  v. 
Postal  Telegraph-Cable  Co.,  26  Cal.  App. 
266,  143  Pac.  flS. 

121.    Rendition  of  Jadgnent — Wliat  la  a. 

— Declaration  of  general  conclusion  of  law 
from  the  facts  found  Is  rendition  of  Judg- 
ment so  far  as  the  Judgment  when  entered 
may  relate  to  such  rendition  from  certain 
purposes.  But  this  does  not  make  the  con- 
clusions of  law  first  announced  final  and  be- 
yond reach  of  court  so  that  It  can  not 
change  or  correct  them  before  judgment  la 
entered.  There  Is  no  Judgment  which  la 
final  until  a  Judgment  Is  recorded. — Condee 
V.  Barton,  ti  Cal.  1.  6. 

Aa  to  entry  of  Jntement.  see  pars.  61-76, 
this  note, 

122.  SnMe— By  what  J«<g«  muHK. — In  case 
where  testimony  was  heard  by  one  Judge, 
matter  submitted  to  another  Judge  who 
never  heard  any  witnesses  testify,  and  be- 
fore whom  no  report  of  testimony  was  pro- 
duced, but  who  orally  decided  issue,  and 
where  judgment  was  signed  by  still  another 
Judge,  It  can  not  stand,  and  must  be  re- 
versed on  appeal.  Party  litigant  is  entitled 
to  decision  from  the  Judge  who  hears  evi- 
dence where  matter  is  tried  without  Jury, 
and  from  Jury  that  hears  evidence,  where  It 
is  tried  by  jury.  He  can  not  be  compelled 
to  accept  decision  upon  facts  from  anottier 
judge  or  another  Jury. — In  matter  of  guar- 
dtaoBhlp  of  Sullivan,  143  Cal.  463,  467,  77 
Pac.  153. 

A>  to  deetNlon  or  finding  of  court*  see, 
ante,  {{  632-635  and  notes. 

12S.  Same— Clerk's  entry  In  minutes  of 
trial,  does  not  conatltnte  Jodgment. — Rendi- 
tion of  Judgment  Is  filing  of  findings  ot  fact 
and  conclusions  of  law  upon  which  clerk 
may  at  any  time  thereafter  enter  Judgment 
at  length  In  records  of  court. — Crlm  v.  Kes- 


slng,  89  Cal.  478,  486.  4B8,  28  Am.  St  Rep. 
491,  26  Pac.  1074. 

124.  Same— Prior  to  code,  flndlngs  were 
■ot  essential  to  entry  or  valldltj-  of  Jndg- 
■iontt  and  therefore  It  was  held  that  entry 
In  clerk's  minutes  of  decision,  as  announced 
by  court,  constituted  "rendition  of  Judg- 
ment." But  under  code,  whenever  findings 
are  required,  there  can  be  no  "rendition  of 
Judgment"  until  they  are  made  and  filed 
with  clerk.  Findings  of  fact,  however,  are 
required  only  upon  trial  of  question  of  fact, 
and  they  may  in  all  Instances  be  waived. 
Whenever  they  are  waived,  or  are  not  re- 
quired, entry  of  its  decision  In  minutes  of 
court  constitutes  "rendition  of  Judgment"  In 
same  manner  as  it  would  under  former 
system. — Crlm  v.  Kesslng.'SS  Cal.  478,  488, 
23  Am.  St.  Rep.  491,  26  Pac.  1074. 

125.  Rendition  of  Judgment  Is  Judicial 
act,  while  entry  upon  record  Is  merely  min- 
isterial.— Crim  v.  Kessing,  89  Cal.  478,  488. 
23  Am.  St.  Rep.  491,  26  Pac.  1074. 

12(1.  Res  jndlcBto— In  general. — A  former 
Judgment  between  the  parties  to  an  action 
is  conclusive  in  all  subsequent  actions  in- 
volving the  same  question,  not  only  as  to 
the  matters  actually  decided  In  the  former 
controversy,  but  aa  to  all  matters  belonging 
to  the  subject  of  the  controversy  and  prop- 
erly within  the  scope  of  the  issues  which 
also  might  have  been  raised  and  determined: 
the  presumption  being  that  all  such  issues 
were  presented  and  decided. — Southern  Pa- 
cific Co.  V.  Edmunds.  168  Cal.  415,  143  Pac 
597. 

127.  But  as  to  matters  which  might  have 
been  litigated  and  decided  in  a  former  suit 
as  within  the  scope  of  the  Issues,  but  which 
were  not  actually  or  expressly  In  laaue  and 
adjudicated,  only  a  preaumptlon  Is  indulged 
thai  they  were  decided:  and  this  presump- 
tion is  disputable  and  may  be  overcome  by 
showing  that  although  a  particular  matter 
was  involved  In  the  former  action.  It  was 
by  consent  of  the  parties  withdrawn  from 
consideration  at  the  trial  and  did  not  at  all 
enter  Into  or  constitute  any  part  of  the  ver- 
dict of  the  Jury  or  the  final  determination 
of  that  action.— Southern  Pacific  Co.  v.  Ed- 
munds, 168  Cal.  416,  143  Pac.  697. 

128.  A  Judgment  In  an  a«tlon  to  recover 
for  personal  Injuries  Is  not  conclusive  on 
th«  right  of  the  defendant  In  its  subsequent 
action  to  determine  Its  right  to  credit  on 
the  Judgment  the  amount  paid  by  it  to  the 
plaintiff  before  the  commencement  of  the 
damage  action  for  a  full  release  of  his  claim 
for  Injuries,  where  the  right  to  the  credit 
Is  not  questioned  In  the  damage  suit,  but 
the  validity  of  the  release  alone  contested, 
snd  the  jury  are  Instructed,  by  consent  of 
both  parties,  after  the  refusal  of  the  court 
to  give  an  instruction  at  the  request  of  the 
plaintiff  that  they  should  disregard  the  re- 
lease, except  if  they  found  for  the  plaintiff' 
they  should  credit  the  amount  paid  for  the 
release,  that  "In  case  you  find  for  the  plain- 
tiff, you  are  instructed  that  you  shall  find 
and  Insert  In  your  general  verdict  the  full 
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amount  of  his  damases  without  crediting 
defendant  for  the  one  thousand  two  hundred 
and  fifty  dollars  which  it  has  paid,  and 
without  making  any  allowance  therefor." 
— Southern  Pacific  Co.  v.  BdmundB,  168  Cal. 
415,  143  Pac.  597. 

129.  The  purpose  of  such  "consent"  in- 
struction Immediately  following  the  refusal 
of  the  court  to  give  the  "credit"  instruction 
was  to  withdraw  the  matter  of  the  right  of 
the  plaintiff  to  such  credit  from  present 
ronslderafion  by  the  Jury,  leaving  Its  appli- 
cation on  any  judgment  which  might  be 
obtained  against  the  defendant  for  consid- 
eration when  it  should  be  called  on  to  sat- 
isfy it. — Southern  Paclflc  Co.  v.  Edmunds, 
168  Cal.  415,  143  Pac.  697. 

130.  In  an  action  to  quiet  title  to  a  tract 
of  land,  where  the  defendant  by  answer 
claims  ownership  of  an  easement  over  the 
land  claimed  by  plaintiff,  consisting  of  a 
roadway  leading  from  defendant's  land 
across  the  plaintiff's  land  to  a  public  high- 
way, a  final  Judgment  In  a  former  action 
between  the  same  parties  declaring  defend- 
ant herein  to  be  entitled  to  the  Indentical 
easement.  Is  conclasiVA  of  the  rights  of  the 
parties,  and  is  admissible  In  evidence  with- 
out the  necessity  of  setting  It  up  as  a 
former  adjudication. — HIguera  v.  Corea,  168 
Cal.  788,  14B  Pac.  629. 

131.  Practically  the  sole  purpose  of  re- 
sorting to  courts  for  a  Judgment  establish- 
ing a  right  Is  to  furnish  the  party  with  a 
rTord  on  which  he  can  rely  as  conclusive 
proof  of  his  right  whenever  It  Is  again  as- 
called. — HIguera  v.  Corea,  168  Cal.  788,  145 
Pac.  529. 

132.  The  successor  In  Interest  of  the 
original  defendant  in  an  action  to  enjoin 
the  latter  , from  diverting  the  waters  of  a 
certain  creek  Is  bound,  under  section  1908  of 
the  Code  of  Civil  Procedure,  by  a  Judgment 
In  favor  of  the  plaintiff  to  the  same  extent 
as  was  the  original  defendant  before  it 
transferred  the  property. — Qale  t.  Tuol- 
umne County  Water  Co.,  169  Cal.  46,  146  Pac. 
$32. 

133.  The  general  rule  that  a  Judgment  is 
conclusive,  not  only  as  to  that  which  Is  ac- 
tually determined,  but  also  as  to  every 
other  matter  which  the  parties  might  have 
litigated  in  the  action,  la  not  always  appli- 
cable literally. — Brown  v.  Brown,  171  Cal.  1, 
147  Pac.  1168. 

134.  The  issues  In  a  case  ordinarily  refer 
to  the  beginning  of  the  suit,  and  matters 
occurring  during  Its  pendency  are  not  in 
issue,  and  can  not  be  received  in  evidence, 
unless  under  some  supplemental  pleading 
riled  by  permission  of  the  court.  The  plain- 
flfl  Is  not  estopped  from  asserting  any  title 
acquired  after  the  commencement  of  the 
action,  because  he  must  generally  recover 
upon  the  cause  of  action  held  by  him  at 
that  time,  and  can  not  be  aided  by  right  of 
action  arising  afterward. — Brown  V.  Brown, 
170  Cal.  1.  147  Pac.  1168. 

135.  All  matters  in  litigation  which  be- 
come   the    bases   of  a   Judgment   are  re." 


Judicata,  and  to  permit  causes  of  action  or 
defenses  once  presented,  considered  and 
definitely  determined  to  be  again  asserted 
In  another  or  subsequent  suit  or  action  Is 
In  violation  of  the  principles  underlying  and 
supporting  the  doctrine. — Oluffre  v.  LAurl> 
cella,  26  Cal.  App.  422,  148  Pac.  1061. 

136.  The  failure  of  the  defendant,  in  an 
action  for  damages  for  the  malicious  prose- 
cution of  certain  attachment  suits,  to  plead 
the  Judgment  In  a  former  action  to  enjoin 
the  prosecution  of  such  suits.  In  which  no 
damages  were  asked  or  allowed,  as  a  bar. 
constitutes  a  waiver  of  such  defense. — Schu- 
del  V.  Helblng.  26  Cal.  App.  410.  147  Pac.  89. 

137.  A  Judgment  obtained  in  a  suit  in 
equity  to  compel  the  specific  performance 
of  a  contract  for  a  lease,  and  to  restrain  the 
lessor  from  instituting  and  prosecuting  suc- 
cessive attachment  suits  for  an  Increased 
rental  based  upon  the  attempted  repudiation 
of  the  contract,  Is  not  a  bar  to  a  subsequent 
action  for  damages  for  the  malicious  prose- 
cution of  the  attachment  suits. — Schudel  v. 
Helblng,  26  Cal.  App.  410,  147  Pac.  89. 

1 38.  A  Judgment  of  the  state  supreme 
court  that  premature  notice  of  an  Intention 
to  move  for  a  new  trial  did  not  deprive  the 
court  of  Jurisdiction  to  hear  an  appeal  nor 
constitute  ground  for  its  dismissal  because 
of  want  of  Jurisdiction,  Is  binding  on  a  sub- 
sequent grantee  of  land  sold  under  the 
Judgment  appealed  from,  when  the  Judg- 
ment is  collaterally  attacked  in  a  federal 
court, — United  States  Oil  &  Land  Co.  v.  Bell. 
219  Fed.  785. 

139.  The  expression  In  section  1910,  post, 
"and  a  Judgment  or  other  determination 
could  in  that  case  have  been  made  between 
them  alone,"  relates  to  and  qualifies  section 
1909,  post,  not  section  1908,  post.-— Atchison, 
T.  A  S.  F.  R.  Co.  v.  Nelson,  280  Fed.  63. 

140.  A  Judgment  in  favor  of  a  husband 
and  wife  in  their  action  against  a  carrier 
for  personal  injuries  sustained  by  her  Is 
conclusive  that  the  carrier  was  negligent 
and  that  Its  negligence  was  the  approximate 
cause  of  the  injury.  In  a  subsequent  action 
by  the  husband  alone  to  recover  for  the  toss 
of  his  wife's  services  and  for  expenditures 
made  on  account  of  her  injuries  as  a  result 
of  the  accident, — ^Atchison,  T.  A  S.  F,  R.  Co. 
V.  Nelson,  220  Fed.  SS. 

141.  The  plea  of  res  Judicata  applies,  ex- 
cept in  special  cases,  not  only  to  points  upon 
which  the  court  was  actually  required  by 
the  parties  to  form  an  opinion  and  pro- 
nounce a  Judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litiga- 
tion, and  which  the  parties,  by  employing 
reasonable  diligence,  might  have  brought 
forward  at  the  time. — Atchison,  T.  ft  S.  F.  R. 
Co.  V.  Nelson,  220  Fed.  68, 

142.  A  Judgment  or  decree  necessarily  af- 
firming the  existence  of  any  fact  Is  conclu- 
sive upon  the  parties  or  their  privies,  when- 
ever the  existence  of  that  fact  is  again  an 
Issue  between  them,  not  only  when  the  aub- 
Ject-malter  Is  ttie  same,  but  when  the  point 
comes  incidontiilly  in  question  in  relation  to 
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a  different  matter,  in  the  same  or  any  other 
court,  except  on  appeal  or  other  proceeding 
provided  for  Ita  revision. — Atchlaon,  T.  ft 
S.  F.  R.  Co.  V.  Nelson,  220  Fed.  63. 

145.  RoBrt  niiBDtce— provlalon  for. — 

There  is  no  law  providing  for  "rough  min- 
utes." The  clerk  doubtless  finds  It  necessary 
as  orders  are  announced  by  the  court  to 
make  a  memorandum  thereof  for  his  own 
guidance  In  entering  the  orders  on  the 
register  of  actions  and  in  the  minutes. 
These  memoranda  are  often  referred  to  as 
"rough  minutes,"  but  they  do  not  constitute 
an  oOlclal  record  of  the  court.  They  are 
sometimes  useful'  as  evidence  If  a  proper 
foundation  Is  laid,  but  they  have  no  inher- 
ent validity  or  effect. — Brownell  v,  Superior 
Court.  157  Cal.  703,  705.  109  Pac.  91. 

144.    Bercnd  ladKMents  against  defeod- 

BnU  may  be  entered  in  an  action  of  eject- 
ment against  several  defendants  occupying 
different  portions  of  property.  This  might 
be  done  upon  trial  on  separate ,  findings  or 
verdicts,  and  there  Is  no  objection  to  same 
course  on  findings  by  court  after  default. — 
Lick  V.  Stockdale,  18  Cal.  219,  224. 

As  to  whether  Jndgoacnt  skull  ke  several, 

see,  par.  1,  this  note. 

146.  Statute  of  llmltatlonii — Runs  from 
eefry.  not  rendition.  Of  judgment.  —  Tre- 
nouth  V.  Farrlngton,  64  Cai.  273,  274;  Ed- 
wards V.  Hellings,  103  Cal.  204,  207.  37  Pac. 
218;  Herrllch  t.  UcDonald.  104  Cal.  6B1,  662, 
38  Pac.  360. 

148.  Same — Jadarmeat-debtor  aiay  at  any 
tlaie  hlawclf  caase  Judgment  tn  be  entered 
and  thus  atop  running  of  statute  of  limita- 
tlons.~XBdwards  v.  Hellings,  103  Cal.  204. 
207,  37  Pac.  218. 

147.  Salt  OB  forelga  ladgmeat. — An  action 
upon  a  Judgment  recovered  In  the  state  of 
Illinois  on  a  Joint  contract  against  two  de- 
fendants which  is  void  as  to  one  of  them 
because  of  nonservice  of  process  may  be 
maintained  in  this  state  against  the  other 
defendant  over  whom  the  court  had  ac- 
quired Jurisdiction.  —  Cellulose  Package 
Mfg.  Co.  V.  Calhoun,  166  Cal.  613,  137  Pac. 
338. 

148.  Time  of  eatry. — Entry  of  Judgment 
being  but  ministerial  act,  can  be  performed 
by  clerk  after  term  of  office  of  Judge  who 
rendered  It  has  expired  with  as  much  effect 
as  before. — Crtm  v.  Kessing,  89  Cal.  478, 
489,  23  Am.  8t.  Rep.  491,  26  Pac.  1074. 

As  to  order  of  prf>«redlag  oa  trial,  see, 
ante,  |(  607  et  seq.  and  notes. 

As  to  pvovlsloa  relating  to  trials  la  gea- 
ernl,  see,  ante,  gg  646-663  and  notes. 

As  to  referee*  aad  trial  hr  referee.  See, 
ante,  t(  638  et  seq.  and  notes. 

As  to  trial  fer  conrt*  aee,  ante,  tg  631 
et  seq.  and  notes. 

As  to  trial  by  Swer,  see,  ante,  gg  600 
et  seq.  and  notes. 

As  to  trial  In  general,  see,  ante,  IS  588 
et  seq.  and  notes. 


14S.    VaeatlOB  of  Jadgmcat— Geaerally. — 

A  court  has  the  right.  Independent  of  section 
473,  ante,  to  set  aside  a  Judgment  rendered 
without  Jurisdiction  of  the  person  of  the 
defendant,  and  an  appeal  lies  from  such 
order. — Postal  Telegraph-Cable  Co.  v.  Su- 
perior Court.  22  Cal.  App.  770,  136  Pac.  538. 

160.  The  judgment  also  may  be  vacated 
by  an  action  In  equity. — Postal  Telegraph- 
Cable  Co.  V.  Superior  Court,  23  Cal.  App. 
770,  1S6  Pac.  538. 

IB].  Same — As   to    one  defendant. — If  a 

judgment  be  given  against  several  defend- 
ants who  have  been  sued  aa  Joint  tort-fea- 
sors, the  Judgment,  If  found  to  be  erroneous 
as  to  any  one  of  the  defendants,  may  be  va- 
cated as  to  that  one  only,  and  be  continued 
In  full  force  and  effect  as  to  the  remaining 
defendants  who  hAve  not  appealed. — Fearon 
V.  Fodera,  169  Cal.  370,  Ann.  Cas.  19I6B,  312, 
148  Pac.  200. 

152.  Same— For  mistake  and  exensable 
neglect. — An  affidavit  of  merits  Is  essential 
to  a  motion  made  under  section  473,  ante, 
for  relief  from  a  Judgment  on  the  ground 

of  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect. — Parkaide  Realty  Co.  v. 
MacDonald.  167  Cal.  342,  139  Pac.  805. 

153.  It  la  not  an  abuse  of  discretion  for  a 
trial  Judge  to  refuse  to  vacate  a  Judgment 
on  the  ground  that  the  defendant,  the  mov- 
ing party,  misunderstood  the  date  of  the 
trial  and  hence  permitted  his  principal  wit- 
ness to  leave  the  state,  If  the  defendant.  In 
attempting  to  excuse  his  negligence,  con- 
tents himself  with  the  unqualified  statement 
that  he  understood  the  case  was  set  for 
August  12th.  whereas  it  was  set  for  July 
12th,  and  there  Is  no  pretense  that  he  was 
not  positively  and  clearly  Informed  by  his 
attorney  that  the  trial  was  to  begin  on  the 
latter  date. — Watson  v.  Columbia  Basin  Dev. 
Co..  22  Cal.  App.  $66,  136  Pac.  611. 

164.  Before  an  appellate  court  Is  author- 
ized to  disturb  an  order  made  upon  a  mo- 
tion to  set  aside  a  Judgment  under  section 
473  of  the  Code  of  Civil  Procedure.  It  must 
clearly  appear  that  the  court  making  the 
order  has  abused  the  discretion  committed 
to  it;  otherwise  stated,  that  the  order  is 
without  any  evidence  to  sustain  it, — Watson 
V.  Columbia  Basin  Dev.  Co.,  22  Cal,  App. 
556,  135  Pac.  511. 

156.  When  an  appellate  court  is  called 
upon  to  review  the  action  of  the  trial  court 
In  refusing  to  vacate  lu  Judgment  on  the 
ground  of  mistake.  Inadvertence  or  excus- 
able neglect,  the  question  Is  nbt  whether  the 
appellate  trlbunaf  would  have  set  aside  the 
Judgment  on  the  showing  made  If  the  mo- 
tion had  been  addressed  to  it  In  the  first 
Instance,  but  whether  the  trial  court  abused 
Its  discretion  In  the  action  taken  by  it. — 
Watson  v.  Columbia  Basin  Dev.  Co..  22  Cal. 
App.  666,  136  Pac.  611. 

1S6.  Validity  of  Jadgmcat— Doe*  aot  de- 
p»a€  Bpoa  eatry  being  made  within  twenty- 
four  hours. — Churchill  v.  I<ouie.  136  Cal.  608, 
612,  67  Pac.  1052. 
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157.  Verdict  rendered  Saturday  niffht  le 
not  Invalidated  by  failure  to  enter  Judgment 
until  following  Monday. — Bundy  v,  Maffl- 
nsH,  7«  Cat.  B»t,  6S4,  18  Pac.  ««8. 

A«  to  verdict,  see  H  618-628  and  noten. 

Am  to  •mtwr  of  Jndsncnt  after  death  of 
debtor,  aee.  post,  9  669  and  note. 

A*  to  McmrdlBs  jBdsawa^  see,  poat.  |  688 
and  note. 


'  Aa  to  Jadsmcat  aimlnst  Muretle*  and  ap- 
peal bond,  see,  post,  I  912  and  note. 

XB8.  Void  Jadamrnt. — A  void  Judgment  is 
in  legal  effeci  no  Judgment.  By  it  no  rights 
are  devested.  From  It  no  rights  can  he  ob- 
tained. Being  worthless  In  itself,  all  pro- 
ceedings founded  upon  it  are  legally  worth- 
less. It  neither  binds  nor  bars  any  one.  All 
acta  performed  under  It  and  all  claims  tlow- 
ing  out  of  It  are  void.— Buxton  v.  Pennsyl- 
vania Lumber  Co.,  221  Fed.  718. 


§  666.    CASE  MAY  BE  BBOUaHT  BEFOBE  THE  OOUBT  FOR  ABGU- 

MENT.    When  the  case  is  reserved  for  ar^ment  or  farther  consideration,  as 

mentioned  in  the  last  section,  it  may  be  brought  by  either  party  before  the 

court  for  argument. 

History:    Enacted  March  11,  1872,  re-enactment  of  1 198  Practice 
Act  as  amended  in  1864  (Stats.  1854,  p.  84). 

§666.  WHEN  COUNTER-CLAIM  ESTABLISHED  EXCEEDS  PLAIN- 
TIFF'S DEMAND.  If  a  counter-claim,  established  at  the  trial,  exceeds  the 
plaintiff's  demand,  judgment  for  the  defendant  must  be  given  for  the  excess; 
or  if  it  appear  that  the  defendant  is  entitled  to  any  other  afiBrmative  relief, 
judgment  must  be  given  accordingly. 

History:    Enacted  March  11,  1872,  re^actment  of  { 199  Practice  > 

Act 


COUNTER-CLAIM— EXCEEDING  PLAIN- 
TIFF'S DEMAND. 

1.  Optional  with  defendant  to  set  up  counter- 

claim. 

2.  Parties — Counter-elaim. 

Aa  to  etranter-clata  Kcaerallrt  se«,  ante, 
11  4S8,  488,  440,  448  and  notes. 


1.  optional  with  defendant  to  act  vp 
eonntcr-claba. — Defendant  is  not'  ctAnpelled 
t>y  reason  ot  this  section  to  set  up  and  liti- 
gate new  matter  constituting  a  counter- 
claim.— ^Ayrea  v.  Bensley,  88  Cat.  620.  829. 

2,  Pavtlen— CfN*Btcr-elala»  must  exist  In 
favor  of  defendant  and  airainst  plaintiff  In 
order  that  Judgment  as  provided  In  this  sec- 
tion may  be  entered. — ^Du&  t,  Hobba,  IB 
Cal.  646,  668. 


§  667.  IN  REPLEVIN,  JUDGMENT  TO  BE  IN  THE  ALTERNATIVE,  AND 
WITH  DAMAGES.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty, judgment  for  the  plaintiff  may  be  for  the  possession  or  the  value  thereof, 
in  case  a  delivery  can  not  be  had,  and  damages  for  the  detention. 

If  the  property  has  been  delivered  to  the  plaintiff,  and  the  defendant  claim 
a  return  thereof,  judgment  for  the  defendant  may  be  for  a  return  of  the  prop- 
erty or  the  value  thereof,  in  case  a  return  can  not  be  had,  and  damages  for 
taking  and  withholding  the  same. 

[Gold  coin  or  currency  judgment.]  In  an  action  on  a  contract  or  obligation 
in  writing,  for  tiie  direct  payment  of  money,  made  payable  in  a  specified  kind 
of  money  or  currency,  judgment  for  the  plaintiff,  whether  it  be  by  default  or 
after  verdict,  may  follow  the  contract  or  obligation,  and  be  made  payable  in 
the  kind  of  money  or  currency  specified  therein;  and  in  all  actions  for  the 
recovery  of  money,  if  the  plaintiff  allege  in  his  complaint  that  the  same  was 
understood  and  agreed  by  the  respective  parties  to  be  payable  in  a  specified 
kind  of  money  or  currency,  and  this  fact  is  admitted  by  the  default  of  the 
defendant  or  wtablished  by  evidence,  the  judgment  for  the  plaintiff  must  be 
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made  payable  in  the  kind  of  money  or  currency  so  alleged  in  the  complaint; 
and  in  an  action  against  any  person  for  the  recovery  of  money  received  by 
such  person  in  a  fiduciary  capacity,  or  to  the  use  of  another,  judgment  for  the 
plaintiff  must  be  made  payable  in  the  kind  of  money  or  currency  so  received 
by  such  person. 

History:    Enacted  March  11.  1872,  re-enactment  with  additions  oC 

S  200  PracUce  Act. 


JtJDGMENT  IN  BEPLEVIN. 

L  Clum  and  Deliveby — In  Genebal,  1-11. 

II.  Saue  —  Altebkative  Judqmemi  With 
Dauaqes,  12-147. 

IIL  Judgment  Patabia  in  Spxcmo  Kikd 

or  IfoNKT,  148-181. 

I.  CiiAnc  AND  Dhjtkbt — In  Qbnebal. 

1-3.  Appeal  from  jndgment  under  this 
Boetton — Bond  to  staj  execution 
eontains  covenant. 

4f  5.  DeBtmotiOD  of  property  after  taking 
— Judgment  for  value  and  dam- 
sgoe. 

6.  Detention  of  sbares  of  stock — Aja- 
tieipatOTj  damages — Special  dam* 


7.  PismiBBal  after  deatruetioD  of  prop- 

erty^— ^DocB  not  deprive  defendant 
of  rights. 

8.  Same — Suit  on  bond  —  Measure  of 

damages. 

9.  Interest  not  recoverable  —  Damages 

for  withholding. 

10.  Primary  purpose  of  action  in  re- 

plevin. 

11.  Taking  property  to  enforee  lien — 

Wrongful — But  not  larceny. 

II.  Claim  and  Deuvebt — Alternative  Judo- 

MBNT  WriH  DaHAOES. 

12- 14.  Altemattve  form  of  judgment — As 

to  generally. 
16, 16.  Same— Form  of. 
17-  23.  Same — Must  be  entered. 

24.  Same — Need  not  be  entered,  when — 
General  rule. 
25,26.  Same  —  Same  —  Application  of  sec- 
tion. 

27-  30.  Same — Same — ^Delivery  impossible. 
81.  Same — Same — Commixture  of  prop- 
erty. 

32.  Same — Same — Dismiasal  of  action. 
33,34.  Same  —  Same  —  Plaintiff  in  poBses- 
sion, 

35,  Same — Same — Non -prejudicial  error. 
36,  37.  Same — Showing  necessary. 

38.  Same — Statutory  rule  is  laid  down. 

39.  Appeal — Aggrieved  party. 

40.  Same — Conflicting  evidence. 

41.  Same — ^Final  judgment. 

42.  Same — Modiflcation  of  judgment. 
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43-  45. 

46. 
47-  49. 

50. 

51. 

52. 

63. 
64, 55. 

56. 
57,  58. 

59,  60. 
61-  65. 
66,  67. 

68. 

69. 
70. 
71,  72. 

73. 
74. 

75. 
76. 
77. 
78. 
79. 

80. 
81. 

82. 
83. 

84. 
85. 
86. 

87. 
88-  90. 

91. 
92. 
93. 

94-  97. 

98. 


Same— Presumptions. 

Same — Stay  of  execution. 

Same — What  reviewed. 

Change  of  rights  pendente  lite. 

Computation  of  value. 

Conversion — Judgment  in. 

Same — Construction  of  section. 

Costs — Defendant  entitled  to  recover. 

Same — Percentage  act  did  not  apply. 

Same — Value  of  property  as  control- 
ling. 

Damages  incidental. 
Same — Description  of  property. 
Same — Enjoining  execution  of  judg- 
ment. 

Excessive  judgment — ^Pull  value  is, 
when. 

Findings — Contradictory. 
Same — Oiroership. 

Same— Plaintiff's  right  of  posses- 
sion. 

Same— "Separate  defense." 

Same  —  Separate  value  of  several 
articles. 

Same — Value. 

Form  of  judgment  for  plaintiff. 

Same — Conclusions  of  law. 

Joint  judgment  for  defendants. 

Judgment  for  the  defendant- May 
properly  be  for  sum  of  money  only. 

Judgment  on  pleadings. 

Money  judgment  for  value  of  prop- 
erty— la  improper. 

Same — Exception. 

Part  of  the  property  can  not  be 
awarded. 

Same — Where  all  in  issue. 

Parties  defendant. 

Qualified  possession  —  One  holding 
may  recover. 

Belief  granted— How  determined. 
Betnm  of  property  to  defendant — 

Answer  must  elaun. 
Same — Same — As  to  what  sufficient. 
Same — Entire  proi>erty. 

Same — General  verdict  for  defend- 
ants. 

Same — Plaintiff  having  taken  pos- 
session. 

Same  —  Express  finding  not  neces- 
sary. 
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99.  Same — Yerdlet  for  plaintiff  tor  part 
only, 

100.  Same — Same— Presnmption. 

101.  Bight  of  poBsession  and  damages  for 

detention. 

102.  SatiBfaction  of  judgment — Offer  and 

tender  hy  defendant. 

103- 105.  Same — Betum  of  part  of  property. 

106.  Same — Betum  of  property  in  daaup 

aged  eonditiOD. 

107.  Snbatitnted  defendant. 

108,  109.  Title— Effect  of  judgment  on. 

110.  Value    of    property — -Admitted  — 

Harmless  error. 

111.  Same — And  damages  for  its  deten- 

tion. 

112.  Same — Cost  is  not  measure  of  dam* 

ages. 

113.  Same—Cost  may  be  considered. 

114.  Same — Estoppel — Statement  of  value 

by  plaintiff  in  affidavit  and  bond. 

115.  Same  —  Exceeding  tbat  alleged  in 

complaint. 

116.  Same — Failure  to  prove. 
117- 119.  Same — Fixed  and  fluctuating. 

120.  Full  valne— Bailee  may  ncover. 

121.  Same — ^Lienholder  may  not  reeorer. 

122.  Same — Mortgagee  t.  second  mort- 

gagee. 

123.  Same — Mortgagee  v.  mortgageor. 

124.  Same — Sheriff  may  recover. 

126.  Same — Same  —  Measure  of  recovery 
against. 

126.  Same— Increase  of  property. 

127.  Same — Offer  to  purchase. 

128, 129.  Same— Place  where  fixed. 

130- 132.  Same  —  Separate   Talve   for  eadi 
article. 

183.  Same — Speual  property. 
134- 137.  Same— Time  at  whieh  fonnd. 

188.  Same— Written  aeeuritieB. 

189.  Verdiet  snAeient  to  rapport  Judg- 

ment. 

140- 146.  Same — Code  does  not  reqnixe  verdiet 
to  be  special. 

147.  Same — Geneial  verdiet  for  plaintiff, 

effeet  of. 

m.  JuDGUENT  Fataklb  ut  Snooio  Knn> 
or  Monet. 

148.  Aeoonnt  stated  —  Signed  by  party 

charged. 

149.  Admission  by  pleadings. 

150.  Same  —  Verdiet  need  not  provide 

what. 

161.  Conflict — Section  does  not,  with  fed- 
eral law. 
168.  Same— Same— Qoestidned. 

153.  Gonsideratioii-— Moral  obligation. 
154- 157.  Conti&et  essential  and  eontroUtng. 


158- 160.  Same — Option  to  pay  In  other  mon^. 
161, 162.  Same— Penalty  attached. 

163.  Default  judgment. 
164, 165.  Difference  in  value  of  currency. 

166.  Effeet  on  contracts  executed  prior  to 
act 

167, 168.  Fidnciaiy  capacity — Executor  holds 
money  of  estate  in. 

169.  Qeneral  finding  of  value. 

170.  "Oold  and  silver  coin"— Obligation 

to  pay  in. 

171.  Mon^  had  and  received. 

172.  Nature  of  act. 

173.  Open  account. 

174, 175.  Pleading — Complaint  must  pray  this 
relief — ^Verdict. 

176.  Plea  of  tender  must  show  what. 

177.  Strict  construction  required. 

178.  Sureties — Judgment  against. 

179.  Unauthorized  entry  by  clerk. 

180.  Unauthorized  verdict — Judgment  on. 

181.  Written  promise — Verbal  promise  to 

pay  partnership  debt— Oold  coin. 

I.  CLAIM  AND  DELIVERT— IN  GBNBRAU 

As  to  elfltin  nmd  delivery  ■caerallT',  see, 

ante,  Sg  fi09-621  and  notes. 

1.  Appeal  from  JndKment  aader  thia  sec- 
tlon— Bond  to  mtnjr  cxeentloa  eontntiiK  cov- 
enant that  surety  would  allow  judgment  to 
be  taken  agatnst  It  on  motion,  etc.,  and 
therefore  eueh  Judgment  waa  entered  and 
paid  by  the  surety.  Held  the  surety  could 
not  recover  from  the  appellant  as  the  cov- 
enant waa  without  consideration  or  author- 
ity of  law. — United  States  Fidelity  A  Q.  Co. 
T.  More,  16fi  Cal.  41fi,  418,  101  Pac.  302. 

Am  to  riKht  of  oKvrtevca  party  <o  appcBl, 

see  pars.  19-49,  this  note. 

1.  Upon  appeal  from  Judgment  under  this 
section  provision  In  bond  for  entry  of  Judgr 
ment  against  surety  upon  motion  Is  not  re- 
quired and  If  inserted  Is  surplusage. — 
United  States  Fidelity  &  Q.  Co.  v.  More,  155 
Cal.  415,  4K,  101  Pac.  302. 

5.  Upon  appeal  from  Judgment  under 
this  section  the  only  bond  required  to  stay 
execution  Is  that  prescribed  by  section  943, 
post— United  States  Fidelity  A  a  Co.  v. 
More.  16K  CaL  416.  416.  101  Pac.  lOS. 

4.  DestractlOB  of  nepcrty  after  taklas— 
JwdVMea*  for  valae  aad  daaum. — Where 
property  taken  In  replevin  was  destroyed 
by  Are  the  owners  may  recover  on  the  bond 
the  value  of  the  property  and  damages  for 
withholding  It. — Nahhas  v.  Browning,  181 
Cal.  66.  6  A.  Ll  R.  476,  188  Pac.  442. 

A*  to  dlamlunl  after  destractloa  of  prop- 
erty, see  par.  7,  this  note. 

6.  In  such  case  the  owners'  recovery  ia 
not  limited  to  Interest  on  the  value  of  the 
property  as  in  conversion. — Nahhas  v. 
Browning,  181  Cal.  6&,  8  A.  L.  R.  476,  183 
Pac  442. 


Digitized  by 


icer 
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tPt.  II, 


0,  Detention  of  share*  of  atock — Antlel- 
patoTT  damdEea — Special  damaces. — In  an 

action  In  claim  and  delivery  arising  out  ot 
the  wrongful  detention  of  sharea  of  corpo- 
rate stock,  under  the  provisions  of  the 
above  section,  the  plaintiff  is  entitled  to  re> 
cover  the  depreciation  In  the  value  of  the 
property  unlawfully  detained  as  an  element 
of  damase  natural  to  be  anticipated,  and 
lor  that  reason  Is  not  required  to  specifi- 
cally plead,  such  damages  but  they  are 
covered  bj'.  and  may  be  recovered  under, 
an  averment  of  general  damage. — Berry  v. 
Bank  of  Bakersfletd,  177  Cal.  206,  170  Pac. 
416.  approving  doctrine  in  Horrls  v.  Allen, 
17  Cal.  App.  684,  121  Pac.  690;  Clow  v.  Tount, 
9S  111.  App.  112,  distinguishing  Stevenson 
Smith,  iS  Cal.  103,  87  Am.  Dec.  107. 

7.  Dlsmlaaal  after  destmetlon  ot  property 
— Docn  mot  deprive  defendant  of  rlshts. — 
The  plaintiff  can  not,  by  dismissing  the  ac- 
tion after  destruction  of  the  property  taken 
in  replevin,  deprive  the  defendant  of  his 
right  to  recover  damages  on  the  bond,  it  he 
is  successful. — ^Nahhas  v.  Browning,  181  Cal. 
6S,  6  A.  U  R.  476.  1S8  Pac.  442,  following 
doctrine  In  Mills  v.  Qleason.  21  Cal.  S74, 
which  was  approved  in  Clary  v.  Bolland,  24 
Cal.  147,  162. 

See,  also,  par.  8,  this  note. 

As  to  destmetlon  of  pmvcrty  kr  Are  after 
taklnv  and  |ndjpnent  for  valae  and  dam- 
nsest  see  pars,  4,  5,  this  note. 

8.  Same — Snlt  on  b<»d — Measure  of  dam- 
■Kes. — Had  the  action  been  carried  to  Judg- 
ment, the  defendant  vould  have  been  en- 
titled to  a  judgment  for  the  value  of  the 
property,  not  as  damages  for  Us  conversion, 
but  as  a  substitute  for  and  In  place  of  the 
property,  and  would  have  been  entitled  in 
addition  to  damages  for  withholding  the 
property;  and  this  would  have  been  the 
measure  of  damages  to  the  defendant  had 
the  original  action  proceeded  to  Judgment, 
and  such,  also,  will  be  the  measure  of  dam- 
ages In  a  suit  on  plaintiff's  bond  In  reple- 
vin.— Nahhas  V.  Browning,  181  Cal.  56.  6 
A.  I*  R.  476,  188  Pac.  442.  approving  doctrine 
in  Sopres  v.  Lilly,  1  Colo.  266;  Talcott  v. 
Rose,  —  Tex.  Civ.  App.  — .  64  S.  W.  1009. 

9.  Interest  not  recoverable  —  Damases 
for  wltkholdlay. — Owners  of  property  taken 
In  replevin  can  not  recover  Interest  as  such 
on  the  value  of  the  property,  and  also  dam- 
ages for  the  withholding  thereof. — Nahhas 
V.  Browning,  181  Cal.  66,  «  A.  L.  R.  476,  188 
Pac.  442. 

See  dlaensslon  and  anthoritlcs,  23  R.  C.  U 

911.  9  74. 

As  to  damaaes  as  dUtlaanlshed  front  In- 
terest for  loss  of  nse  of  property  taken  In 

replevin,  see  note  6  A.  L.  R.  478. 

10.  Primary  purpose  of  an  action  in  re- 
plevin Is  to  enforce  a  right  to  possession  in 
personal  property.  It  sometimes  happens 
that  It  becomes  Impossible  In  the  action  to 
specifically  enforce  the  right  of  possession, 
and  In  such  cases  a  money  compensation 
may  be  given  in  lieu  thereof.  Ordinarily 


the  judgment  la  In  the  alternative  form, 
but  where  it  appears  that  a  delivery  of  the 
property  can  not  be  had  the  Judgment  may 
properly  be  for  ita  value  alone. — Donovan 
V.  Aetna  Indemnity  Co.,  10  Cal.  App.  723, 
728.  103  Pac.  365. 

It.  TnklUB  property  to  enforce  lien— 
Wronsfnl— -Bnt  not  larceny. — ^The  taking 
by  one  person  of  the  personal  property  of 
another,  without  his  consent.  Is  not  a  lar- 
ceny; the  felonies  intended  for  the  essence 
of  the  crime  of  larceny;  hence  where  the 
owner  of  an  apartment  house  leased  under 
the  terms  which  required  that  the  tenant 
should  leave  the  apartment  clean  on  vacat- 
ing it  or  pay  tor  Its  cleaning,  the  action  of 
a  landlord  in  seising  articles  of  the  tenant 
bbcause  the  apartment  was  not  left  clean 
as  required  by  the  contract  of  leasing,  this 
could  not  be  regarded  as  grand  larceny 
under  the  provisions  of  section  484  of  the 
Penal  Code;  the  owner  of  the  property 
could  be  amply  compensated  In  damages  for 
the  wrongful  detention  of  the  property  by 
the  landlord  under  the  provisions  of  the 
above  section  and  section  3336  ot  the  Civil 
Code,  and  the  relief  must  be  had  in  civil 
action,  not  a  criminal  proceedings. — Bx 
parte  Bayles,  —  Cat.  App.  — .  190  Pac.  1084. 

IL    CLAIM  AND  DELIVERY  —  ALTERNA- 
TIVB  JUDGMENT  WITH  DAMAGES. 

19l  Alternative  form  of  Judgment— Aa  to 
veaerally. — Where  it  appears  that  the  pos- 
session of  the  specific  personal  property 
may  be  obtained  or  the  property  Itself  can 
be  delivered  to  the  party  claiming  It,  failure 
to  make  the  judgment  In  the  alternative 
*  form  Is  not  erroneous. — Beggs  v.  Smith,  .26 
Cal.  App.  632.  147  Pac.  5S6. 

18,  While  a  Judgment  must  ordinarily 
be  in  the  alternative,  yet  a  Judgment  that 
is  not  In  the  alternative  Is  not  void,  and 
whether  or  not  it  la  even  erroneous  must 
depend  upon  the  facts  of  the  particular  case. 
— Kelser  Levering.  89  Cal.  App.  41.  164 
Pac.  281. 

14,  A  Judgment  which  after  ordering  re- 
covery by  the  plaintiff  of  the  property 
described  therein  states  "that  the  plaintiff 
la  entitled  to  judgment  for  the  sum  of 
twelve  thousand  five  hundred  dollars  In  the 
event  that  aald  pictures  are  not  returned  to 
the  plaintiff  herein  by  said  defendant."  Is 
substantially  a  Judgment  In  the  alternative. 
— Orchardson  v.  Christie, '  80  Cal.  App.  8. 
IfiT  Pac.  647. 

lib  Same— Form  of. — Judgment  that  de- 
fendant have  and  recover  from  plaintiff  sum 
of  one  thousand  five  hundred  dollars,  or  re- 
turn of  property  described  in  the  complaint, 
and  his  costs,  can  not  be  sustained,  as  de- 
fendant was  not  entitled  to  Judprment  for 
value  of  the  property,  except  upon  condi- 
tion that  return  of  the  property  could  not 
be  had.  The  (judgment  should  be  "for  re- 
turn ot  the  property,  or  the  value  thereof  in 
case  a  return  can  not  be  had."-^Etchepare 
V.  Agulrre,  91  Cal.  888,  298,  86  Am.  St.  Rep. 
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180,  27  Pac.  <68.  See  Washburn  T.  Huntinff- 
ton,  78  Cal.  673,  677,  21  Pae.  206. 

II.  Plaintiffs  are  not  entitled  to  recover 
from  defendants  value  of  property  unless 
they  are  unable  to  deliver  It,  and  defend- 
ants are  entitled  to  satisfy  plalntifTs  claim 
by  delivery  of  property  sued  for,  and  can  be 
compelled  to  pay  its  value  only  In  case  such 
delivery  can  not  be  had,  and  therefore  Judg- 
ment "for  return  to  them  of  the  property 
described  In  complaint  or  Its  value,  to  wit, 
ihe  sum  of  one  thousand  dollars  and  costs," 
la  not  In  conformity  with  statute  and  Is  er- 
roneous.— ^Ueads  T.  lASjtr,  28  Cal.  221,  226, 
28  Pac  S25. 

17.  Same  —  Mnat  be  entered. — That  the 
successful  party  may  have  delivery  of  the 
property,  or  if  that  can  not  be  had,  may  re- 
cover value  of  property  as  found  by  jury, 
and  stated  In  JndRment,  with  his  damages 
and  costs. — Nlckeraon  t.  Chatterton,  7  Cal. 
668,  671. 

IS.  DtstlnKVlshed.^ — Glutoa  T.  Atwood,  8 
Cal.  44C,  448. 

19.  Judgment  for  plaintiff  must  be  In  al- 
ternative for  possession  of  the  property, 
or  value  thereof  in  case  delivery  and  dam- 
ages for  detention  can  not  be  had.— McCue 
v.  Tunstead.  66  CaL  48«,  487,  6  Pao.  816. 
See  Holmberg  v.  Hendy,  2  Cat.  Unrep.  660, 
10  Pac.  394;  Campbell  v.  Jones,  38  Cal.  607; 
Cummlngs  v.  Stewart,  42  Cal.  280. 

80.  It  Is  only  where  verdict  Is  found  for 
defendant  in  action  to  recover  possession  of 
personal  property  that  Judgment  must  be 
entered  for  return  of  property  if  defend- 
ant claims  to  be  entitled  to  Its  return.  But 
In  action  brought  to  recover  possession 
when  plaintiff  obtains  verdict.  Judgment 
should  be  for  possession  or  value  of  prop- 
erty and  damages.  If  any  awarded,  for  its 
detention.  Such  Is  rule  for  entry  of  Judg- 
ments prescribed  by  this  section,  and  Judg- 
ment which  is  not  In  alternative  form,  as 
required  by  code.  Is  erroneoua — Stewart  v. 
Taylor,  68  CaL  6,  6.  8  Pao.  606. 

81.  Judgment  must  b«  In  alternative  or 
it  is  erroneous. — Cooke  Affulrre,  86  Cal. 
479.  488.  25  Pao.  6. 

22.  Judgment  must  be  In  alternative  as 
provided  by  this  section. — ^Berson  v.  Nnnan, 
68  CaL  660,  662;  BrIcbman  v.  Rosa,  67  Cal. 
601.  606,  8  Pac.  816. 

SS.  Comvarci  Claudius  v.  Aguirre.  89  Cal. 
501.  508,  26  Pac.  1077,  where  foregoing  de- 
risions are  criticized  and  held  not  author- 
ity for  reversal  of  such  Judgment. 

24.  Same— Need  mot  be  entered  whea — 
General  rale. — Evident  purpose  of  requiring 
Judgment  in  alternative  is  that  if  plaintiff, 
»fter  obtaining  Judgment  for  possession  of 
property.  Is  unable  to  obtain  delivery,  he 
may  In  the  same  action  have  Judgment  for 
Its  value.  Primary  object  is  to  recover  pos- 
session, but  If  plaintiff  has  already  ob- 
tained this  possession  before  Judgment, 
there  Is  no  occasion  for  any  judgment  for 
C.  C.  P.— 108  19 


Its  value,  as  condition  Is  wanting  upon 
which  such  clause  In  Judgment  is  author- 
ised, namely,  "if  delivery  can  not  be  had." 
Plaintiff  need  not  avail  himself  of  provi- 
sional remedy  for  obtaining  possession  prior 
to  Judgment,  or.  If  he  did,  defendant  might 
have  retaken  property,  or  without  retaking 
it  may  obtain  judgment  for  its  return.  In 
either  of  these  cases  Judgment  must  be  in 
alternative  In  order  that  in  case  delivery 
can  not  be  had  prevailing  party  may  re- 
cover value  of  property,  or  in  order  to 
determine  amount  to  be  recovered  from 
sureties  upon  undertaking. — Claudius  v. 
Aguirre,  89  Cal.  EOl.  604,  26  Pac.  1077. 

SB.  Samc~-SaMe— AvpIleatloB  of  aectlon. 

— Section  177  Practice  Act  applied  only  to 
Judgment  rendered  after  trial,  and  not  to 
cases  of  nonsuit  or  voluntary  dismissal  by 
plaintiff.— Clary  v.  Rolland,  24  Cal.  147. 
148,  160.  161. 

26.  Provision  of  section  that  "if  the  prop- 
erty has  been  delivered  to  the  plalntlfT  and 
defendant  claimed  a  return  thereof,  Judg- 
ment for  defendant  may  be  for  return  of 
property  or  the  value  thereof  Ip  case  a 
return  can  not  be  had.  and  damages  for 
taking  and  withholding  same  has  no  appli- 
cation where  property  Is  not  taken  and 
delivered  to  plaintiff.— Black  v.  Hllllker, 
ISO  Cal.  190,  198,  62  Pac.  481. 

27.  Same— Italic — Delivery  Imposslbl*. — In 

action  based  on  contract  of  bailment,  usual 
Judgment  Is  In  alternative  that  the  plain- 
tiff recover  possession  of  the  property,  or 
its  value.  In  case  delivery  can  not  be  had; 
but  where  It  appears  that  property  can  not 
be  delivered,  defendant  is  in  no  way  preju- 
diced by  Judgment  for  value  only;  and  fact 
fhat  Judgment  ls<  not  in  alternative  is  no 
ground  for  reversal. — ^Faulkner  v.  First  Nat. 
Bank,  180  Cal.  868,  266,  66  Pac.  463.  Sea 
Brown  T.  Johnson.  46  Cal.  76:  De  Thomas 
V.  Witherby,  61  Cal.  92,  44  Am.  Rep.  642; 
Burke  V.  Koch,  76  Cal.  866,  17  Pac.  228. 

Aa  to  deatmctloa  of  property  ky  Mrm 
after  taklag,  see  pars.  4,  6,  7,  8,  this  note. 

28.  Failure  to  render  Judgment  for  pos- 
session of  property  where  It  appears  on 
trial  that  it  had  been  hopelessly  lost  or 
destroyed,  so  that  Judgment  for  its  deliv- 
ery would  be  necessarily  unavailing.  Is,  at 
most,  a  technical  error  or  omission,  and 
one  for  which  Judgment  would  not  be  re- 
versed.— Brown  V.  Johnson,  46  Cal.  76,  77. 

29.  Defendants  having  sold  and  disposed 
of  large  portion  of  property  sued  for,  and 
appropriated  proceeds  thereof,  court  Is  not 
bound  to  find  value  of  articles  which  could 
be  returned  or  to  enter  Judgment  in  alter- 
native, but  may  render  Judgment  for  value 
of  entire  property. — Burke  v.  Koch,  75  Cal. 
866,  258,  17  Pac.  228. 

80.  Where  delivery  of  all  but  small  por- 
tion of  property  Is  impossible,  Judgment  for 
plaintiff  for  Its  value  without  alternative 
of  delivery  Is  proper. — Brreca  v.  Mfeyer, 
142  Cal.  308,  309,  76  Pao.  826. 
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51.  Same  — Same— Commlxtwm  of  prop- 
erty.— ^Where  ddfendant  has  bo  Intermlnffled 
and  commixed  the  property  sued  for  with 
other  property  that  It  can  not  be  dls- 
tlntrulshed,  JudBtnent  in  alternative  form  is 
not  necessary. — Seligman  v.  Armando,  94 
Cal.  214.  316,  29  Pac.  716.  followinK  doc- 
trine In  Camthers  v.  Hensley,  90  Cal.  669, 
37  Pac  411. 

52.  Same  —  Sntnft  —  DlHinliiaal  of  action 
entitles  defendant  to  return  of  property, 
and  it  is  matter  of  no  concern  to  plaintiff 
whether  Judgment  he  In  alternative  form 
or  not,  as  he  has  no  option  as  to  whether 
he- should  pay  for  or  return  properly.— 
Kneebone  v.  Kneebone,  83  Cal.  646,  648, 
23  Pac.  1031. 

See.  also,  pars.  7,  8,  this  note. 

SS.  Save— Same — PlalatllK  in  posscshIob. 

— Mere  failure  to  include  In  Judgment  clause 
which  can  not  have  any  operative  effect 
or  confer  any  right  or  protection  upon 
either  plaintiff  or  defendant,  such  as  for 
delivery  of  possession  to  plaintiff  In  case 
where  he  already  has  possession,  does  not 
affect  substantial  rlgrhts  of  either  party  and 
is  not  sufficient  cround  for  reversal  of 
Judsrment. — Claudius  T.  Ayulrre,  89  Cal.  SOI', 
506,  16  Pac.  1077. 

,  34.  Where  property  has  been  delivered 
to  plaintiff  prior  to  trial  of  cause.  Judgment 
for  possession  without  alternative  for  value 
Is  not  erroneous. — Caruthers  v.  Hensley,  90 
Cal.  659,  660,  27  Pac.  411. 

3S.  Same— Sane— N»B- prejudicial  erroiv 
— Where  plaintiff  gives  bond  and  takes 
possession  of  property  at  commencement  of 
action,  an  alternative  judgment  lii  his  favor 
for  too  large  amount  Is  immaterial. — Call- 
fomla  C.  V.  Assoc.  v.  StelUng,  141  Cal.  713, 
718,  76  Pac.  S20. 

St.  SaBBe— Showlag  ■eeewary.  —  Alterna- 
tive judgment  for  value  can  not  be  unless 
it  be  found  plaintiff  Is  entitled  to  recover 
property,  and.  In  order  that  it  be  so  found, 
there  must  be  showing  that  defendant  had 
possession  of  property  at  time  suit  was 
commenced. — Riclotto  v.  Clement.  94  Cal. 
105,  107.  108,  29  Pac.  414. 

ST.  Contparci  Faulkner  v.  First  Nat. 
Bank,  180  Cal.  2S8,  266,  66  Pac.  463. 

S8.  Same— Statatory  rale  is  laid  down  as 
to  judgment  which  shall  be  entered  In  this 
class  of  eases,  and  Judgment  can  not  be  en- 
tered for  alternative  value  unless  It  Is  found 
that  plaintiff  Is  entitled  to  recover  property 
sued  for.  If  he  Is  not  entitled  to  recover 
property,  he  Is  not  entitled  to  Judgment, 
and  If  he  Is  entitled  to  Judgment,  it  must  be 
in  form  prescribed  by  this  section. — Wash- 
burn V.  Huntington.  78  Cal.  673.  577,  21  Pac. 
805. 

SS.  Appeal— Agsrleved  party. —  Appeal 
lies  from  judgment  that  "plaintiff  do  have 
and  recover  of  and  from  defendant  the  pos- 
session of  all  personal  property  described  In 
complaint."  No  costs  were  awarded  plain- 
tiff and  judgment  was  not  In  alternative 
form.  Defendant  by  his  answer  had  denied 


he  Was  ever  owner  of  or  In  possession  of 
the  property,  still  he  la  party  "aggrived." 
for  bad  the  case  been  tried  and  denial  sus- 
tained, proper  Judgment  would  have  been 
that  plaintiff  take  nothing  and  defendant 
recover  hla  costs.— Martin  v.  Porter,  84  Cal. 
476,  479.  24  Pac.  109. 

Aa  to  appeal  and  bond  to  stay  czeeatloa 
to  contain  coveaaMt,  see  pars.  1-3,  this  note. 

Appeala  geaerally.— See,  post, '  81  939  et 
sea.  and  notes. 

Star  oC  ezeeatloB  om  appeal  fwm  Judg- 
wtmmt  iM  claim  mm  dellvciT.— See,  post,  |  943 
and  note. 

4S.  Saaie— Ci«aietl»g  evideaec.— Finding 
BS  to  value  made  upon  conflicting  evidence 
win  not  be  disturbed  on  appeal. — Roberts'v 
Burr,  136  Cal.  166.  160,  67  Pac.  46. 

41.  Same— Final  jNdBment  will  not  be 
directed  where  no  finding  is  made  on  Issue) 
of  value  and  damages. — Thompson  v.  Corp- 
stein,  52  Cal.  6S3. 

42.  Same— ModlSeatlon  of  Indgmcnt. — On 
appeal  Judgment  will  be  modified  to  make 
it  conform  to  the  requirement  of  this  sec- 
tion, where  to  accomplish  such  no  other 
guide  than  plain  provisions  of  section  and 
findings  on  file  will  be  necessary. — Kelly 
V.  McXibben,  54  Cal.  192,  193. 

43.  Saate  —  Preanmptlons.  —  On  appeal 
from  judgment  for  plaintiff  for  possession 
of  property  without  alternative  of  value  In 
case  possession  could  not  be  had.  It  will  be 
presumed  possession  had  been  obtained  by 
plaintiff. — Caruthers  v.  Hensley,  90  Cal.  559. 
661.  27  Pac.  411. 

44.  Where  defendant  prays  return  of 
property,  and  It  does  not  appear  he  has 
given  bond,  etc..  It  will  be  presumed  on 
appeal  that  property  was  delivered  to  plain- 
tiff, and  where  plaintiff  has  been  found  to 
be  entitled  to  only  part  of  property,  judg- 
ment will  be  modified  to  provide  that  bal- 
ance thereof  be  returned  to  defendant. — 
Ryan  v.  Fitzgerald.  87  Cal.  346,  348,  26 
Pac.  646. 

45.  When  Jury  find  plaintiff  entitled  to 
possession  they  are  not  required  to  find 
value  of  the  property  If  It  has  been  deliv- 
ered to  plaintiff,  and,  unless  value  has  been 
found,  there  Is  no  basis  upon  which  to 
render  alternative  Judgment  for  Its  value. 
For  the  purpose  of  sustaining  judgment  en- 
tered In  favor  of  plaintiff  for  possession  of 
personal  property  without  alternative  for 
Its  value  "In  case  delivery  can  not  be  had," 
It  will  be  presumed  In  the  absence  of  any 
bill  of  exceptions  or  other  showing  of  error, 
that  It  appeared  at  the  trial  that  plaintiff 
had  already  obtained  possession  of  the  prop- 
erty sued  for. — Caruthers  v,  Hensley,  90  Cat. 
669,  660,  27  Pac.  411. 

4S.  Same— Stay  of  exeentlon. — Proceed- 
lng;s  pending  appeal  will  not  be  stayed  be- 
cause defendant  has  given  redelivery  bond. 
Judgment  for  plaintiff  Is  Immediately  en- 
forceable unless  defendant  gives  statutory 
bond  to  stay  execution. — Swasey  v.  Adair, 
XS  Col.  203,  26  Pac.  88. 
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47.  Same — What  reviewed. — Objection  to 
form  of  verdict,  or  that  excessive  damaRes 
were  thereby  awarded,  can  only  be  made 
available  on  motion  for  new  trial,  and  can 
not  be  raised  for  first  time  In  appellate 
court. — Campbell  v.  Jonea,  41  Cal.  515,  518. 

48.  Defendant  setting  up  title  In  his  own 
behalf  for  purpose  of  having  Judgment  that 
property  be  returned  to  him,  can  not  be 
heard  to  aay  there  was  no  proper  lasue  made 
«■  to  title.  The  answer  was  deemed  denied, 
and  defendant,  having  gone  to  trial  upon 
the  theory  that  title  was  In  issue,  can  not 
on  appeal  for  the  first  time  be  heard-  to 
aay  there  was  no  such  issue. — Fllnn  v. 
Ferry.  127  Cal.  648.  664,  60  Pac.  434. 

49.  Where  defendants  allow  general  alle- 
gation of  damage  in  complaint  to  go  un- 
challenged and  plaintiff  to,  on  trial,  make 
general  statement  as  to  how  much  he  was 
damaged  without  requiring  him  to  state  in 
what  manner,  objection  thereto  will  be  dis- 
regarded when  made  for  Drat  time  on  ap- 
peal.— Hlckey  V.  Coschlna,  183  Cal.  81,  85, 
C5  Pac.  813. 

50.  Chaage  of  rights  pendente  U4e. — 
Judgment  should  adjust  equities  between 
tbe  parties  aa  they  stand  at  time  of  Its 
rendition  when  rights  and  titles  have 
changed  pendente  lite. — Brook  v.  Bayless.  6 
Okla.  B68,  52  Pac.  738. 

Bl.  CoBBpntatlon  of  valnc. — The  value  of 
the  property,  where  Uie  Judgment  la  in  the 
alternative,  la  to  be  computed  as  of  the 
time  when  demand  for  delivery  was  made 
and  not  as  of  the  date  of  the  original  de- 
posit In  an  action  to  recover  the  possession 
of  certificates  of  stock  and  a  bond  deposited 
with  stockholders  as  collateral  security  in 
the  buying  and  selling  of  stocks  on  margin. 
— Hartnott  v.  Wilson,  81  Cal.  App.  678.  161 
Pac.  281. 

B3,  Convcrnlon— Jndgment  In. — Damages 
amounting  to  the  value  of  property  sued 
for  may  be  had  In  action  for  personal  prop- 
erty or  Its  value,  although  claim  and  deliv- 
ery may  not  He  for  property,  e.  g.,  corporate 
stock,  where  complaint  is  sufficiently  broad 
to  show  such  damage,  and  same  is  within 
issues  framed  by  pleadings — Dennlson  v. 
Chapman.  lOfi  Cal.  447,  468,  89  Pac.  91. 

8S.  Same — Coastmetlen  of  section. — This 
flection  applies  to  cases  where  Judgment  is 
entered  after  trial,  and  not  to  cases  where 
the  action  Is  determined  without  trial. — 
Kneebone  v.  Kneebone,  83  Cal.  646,  648,  23 
Pac.  1031. 

S4.  Coat*— Defendant  entitled  to  recover. 

— Where  defendant  comes  rightfully  into 
possession  of  property,  and  has  never  raanl- 
feflted  any  disposition  to  claim  title  to  It 
and  ahows  witllngneas  to  surrender,  he  can 
not  be  made  to  answer  for  costs  without 
proof  of  demand  made  upon  him. — California 
C.  P.  Assoc.  V.  StelUng,  141  Cal.  713,  719. 
76  Pac.  S20. 

Aa  to  costs  geaeraily,  see,  poet,  ||  1021, 
1040  and  notes. 


66.  Costs  should  be  allowed  defendant 
rightfully  In  possession  of  property  In  ab- 
sence of  demand. — Chipman  v.  McDonald,  9 
Kan.  App.  882,  67  Pac  262. 

BS.    Same— Percentage  Act  did  not  apply. 

— Act  allowing  percentage  on  amount  of 
Judgment  recovered  In  San  Francisco  did 
not  apply  to  alternative  Judgment  in  claim 
and  delivery,  as  the  amount  recovered 
is  not  primary  and  absolute  result  of  Judg- 
ment.— Wheatland  M.  Co.  v.  Plrrie,  89  Cal. 
469,  463.  26  Pac.  964. 

S7,  Same— Valae  of  property  a«  eon- 
trolUngw — Coats  may  be  allowed  plaintiff 
where  it  is  found  he  la  entitled  to  part  of 
the  property  and  defendant  to  part,  where 
part  aVarded  plaintiff  la  of  value  exceeding 
three  hundred  dollars. — ^Rohr  v.  UcCalg,  33 
Cal.  309,  810. 

68.  Recovery  of  costs  by  defendant  la 
controlled  by  value  atleffed  or  ad  damnum 
clause  of  complaint,  and  not  by  value  of 
property  returned  to  defendant  by  Judg- 
ment.— Edgar  v.  Oray,  6  Cal.  267. 

as.  Damagea  taddeatal. — Right  to  re- 
cover the  property  taken  or  its  value  Is 
entirely  independent  of  right  to  recover 
damages  for  taking  and  detention.  Former 
restores  to  one  from  whom  his  property  has 
been  taken  the  property  itself  or  Its  value. 
Latter  compensates  him  for  loss  resulting 
from  wrongful  act  of  taking,  and  wrongful 
detention,  and  right  to  payment  of  damages 
awarded  Is  not  affected  or  Impaired  either 
by  return  of  property  or  payment  of  Its 
value,  nor,  on  other  hand,  will  payment  of 
damages  awarded  release  or  affect  in  any 
way  portion  of  Judgment  requiring  return 
of  property  or  payment  of  Its  value  as  to 
time  of  taking. — ^Nichols  T.  Paulson,  10  N.  D. 
440,  87  N.  W.  977. 

Aa  to  damagaa,  see,  ante,  {  609  and  note 
pars.  84-119. 

Dcfanit  Jndment  bpob  Callara  to  anawcr, 

aee,  ante,  t  685  and  note. 

60.    General  verdict  for  plaintiff  will  not 
be  set  aside  because  Jury  falls  to  And  dam- , 
ages,  they  being  nominal  issue  and  not  prin- ' 
cipal  object  of  action.— Gaines  t.  White,  l' 
S.  D.  434,  47  N.  W.  624. 

•1.  Sane — Description    of    property  In 

Judgment  by  reference  to  findings  and  in 
findings  by  reference  to  complaint  is  inex- 
cusably circuitous  but  not  ambiguous  or  un- 
certain. Certum  est  quod  certum  redd, 
potest. — Kelly  v.  McKlbben,  64  Cal.  192,  193. 

62.  Description  of  property  In  Judgment 
by  reference  to  description  In  complaint  is 
sufficient.  Certum  est  quod  certum  reddi 
potest  (that  la  certain  which  can  be  made 
cerUln). — Hogue  v.  Panning,  78  Cal.  64,  67, 
14  Pao.  E60. 

63.  Judgment  must  of  itself,  or  by  refer- 
ence to  complaint  or  other  pleadinga,  con- 
tain certain  description  of  the  property.— 
Welch  V,  Smith,  45  Cal.  230.  231. 

64.  Judgment  muat  contain  sufficient  de< 
scriptlon  of  the  property,  either  of  Itself  or 
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by  reference  to  some  other  pleading  or 
paper,  and  without  such  description  la  bad 
for  uncertainty. — Cooke  t.  ASulrr«.  86  Cal. 
47»,  488,  26  Pac.  i. 

65.  Judgrment  and  verdict  which  do  not 
describe  the  property  tn  some  manner  are 
Informal  and  erroneous,  and  are  not  cured 
by  stipulation  of  defendant  that  verdict 
was  finding  for  plaintlflT  as  to  title  and 
risht  of  possession  of  tha  property  deiorlbed 
in  complaint. — Campbell  v.  Jones,  88  Cal. 
K07,  509,  610. 

Aa  to  eSeet  of  dlamtual,  see,  ante,  I  609 
and  note. 

Aa  to  dcaerlptloK  of  property,  see,  ante. 
I  609  and  note.  • 

Aa  to  dlspoalHoB  of  properCr  by  dcfcBdaot) 

see,  ante,  9  609  and  note  para.  167-171. 

96.  Same — EdJoIbImk  exeevtloa  of  imdg- 
veiit. — Defendant  in  claim  and  delivery 
having  obtained  Judgment  for  return  of 
the  property  or  Its  value,  and  plafntilT  hav- 
ing tendered  a  return  of  the  property  and 
payment  of  judgrment  for  costs,  etc,  which 
defendant  refused  to  accept,  and  caused 
execution  for  value  of  the  property  to  Issue, 
which  execution  the  court  refused  to  recall 
on  motion  of  plaintiff,  and  from  which  re- 
fusal an  appeal  Is  pending.  Plaintiff  may 
in  such  case  maintain  bill  la  equity  to  en- 
join all  proceedings  on  such  execution  pend- 
ing the  appeal. — Spplnger  v.  Scott,  230  Cal. 
276,  277,  62  Pac.  460. 

67.  Execution  of  Judgment  for  return  of 
property  to  defendant  or  Its  value  In  case 
return  can  not  be  had  will  be  enjoined 
upon  showing  that  before  verdict  plaintiff 
voluntarily  returned  the  property  to  de- 
fendant, and  ptaintifTs  order  to  show  such 
on  trial,  which  offer  was  miled  out,  and  that 
defendant  accepted  the  property  and  agreed 
to  satisfy  judgment  upon  payment  of  dam- 
ages and  costs. — ^Thompson  v.  Laughlin,  91 
Cat.  313,  315,  27  Pac.  762  (dls.  op.  by  Sharp- 
stelo.  J.). 

as,  Exceealve  Judginent — Pnll  valae  Is 
whea. — Where  the  plaintiff's  right  to  have 
possession  of  the  described  property  Is  only 
claimed  for  the  purpose  of  satisfying  his 
claims  for  an  unpaid  Indebtedness,  and 
where  no  special  damages  are  alleged  or 
proved,  the  value  of  the  property  to  him 
can  not  exceed  the  amount  of  the  Indebted- 
ness, and  therefore  a  Judgment  for  the  full 
value  in  case  delivery  can  not  exceed  such 
amount. — Kelser  v.  Levering,  29  Cal.  App. 
41.  164  Pac.  281. 

See  par.  115,  this  note. 

69.  Findings— Can  trad  let  ory,  determlBlng 
that  both  plaintiff  and  defendant  are  en- 
titled to  possession  of  property  can  not  sup- 
port Judgment. — Carman  T.  Ross,  64  Cal. 
249,  29  Pac.  610. 

70.  8am*— CNraemhlPt  If  directly  In  Issue, 
must  be  found  upon  or  Judgment  can  not 
be  entered  on  verdict  finding  plaintiff  en- 
titled to  possession  or  value  of  property. — ■ 
Holt  V.  Van  Eps,  1  Dak.  206,  46  N.  W.  680. 


71.  Sam* — Plaintiff's  rlgkt  at  possession 

Is  material  Issue  upon  which  court  must 
find  In  order  that  findings  shall  sustain 
Judgment  for  plaintiff. — Cooke  T.  Asulrre, 
86  Cal.  479,  482.  26  'Pac.  6. 

72.  Finding  of  right  of  possession  at  time 
of  commencement  of  action  Is  Immaterial 
where  Judgment  Is  for  defendant  for  return 
of  property  or  lU  value  In  stipulated  sum. 
— Banntnv  T.  Marleau,  188  Cal.  486,  486.  K 
Pac.  964. 

73.  Same — "Separate  defense"  need  not 
be  found  upon  when  matters  therein  alleged 
are  all  Included  In  the  general  issue  as  to 
ownership. — Black  ▼.  Black,  74  CaL  620.  522, 
16  Pac.  811. 

74.  Sam»— Separate  valne  «f  several  ar- 
tlelcs. — ^Where  complaint  alleges  value  of 
several  articles  of  personal  property  at 
gross  sum,  and  answer  denies  they  are  of 
that  value,  or  of  value  exceeding  lesser 
sum,  and  proceeds  to  enumerate  various 
Items  stating  value  of  each,  the  Judgment 
Is  not  erroneous  in  falling  to  find  value  of 
each  article,  as  such  finding  is  required  only 
where  Jury  are  Instructed  to  so  find,  and 
such  Instruction  must  he  pertinent  a  id 
proper  and  asked  and  refused  before  error 
can  be  predicated  thereon. — Kellogg  v. 
Burr,  126  Cal.  88.  40,  68  Pao.  806. 

T5.  Same— Talne. — "So  finding  of  value  Is 
necessary  If  goods  have  been  delivered  to 
plaintiff  and  Judgment  be  in  his  favor. — 
Samuels  v.  Burnham,  10  Kan.  App.  674,  61 
Pac  766. 

76.  Form  of  Jadgmcnt  for  plalntUK  si.  juld 
bo  for  the  possession  of  property,  not  for 
return,  latter  form  being  appropriate  only 
where  Judgment  Is  for  defendant. — Camp- 
bell v.  Jones.  3S  Cal.  507,  513. 

77.  Same  —  CoBclaslOBs  of  law. — When 
jury  finds  right  of  possession  to  be  In  plain- 
tiff, conclusion  of  law  follows,  as  provided 
In  this  section,  that  he  Is  entitled  to  deliv- 
ery If  It  can  be  had,  and,  if  not,  to  value 
of  the  property  aa  found  by  the  Jury  In 
alternative.  This  the  Judgment  must  con- 
tain, but  verdict  need  not. — Ryan  v.  Flts- 
gerald,  87  Cal.  346,  846,  26  Pac.  646. 

As  two  Inconslstciil  posltlona  can  Mat  be 
taken  by  piniatlff,  see,  ante,  |  609  and  note 
par.  214. 

75.  Joint  Jndgment  for  tlcfcndant*  sued 

Jointly  may  be  rendered,  though  they  an- 
swer separately. — Myers  T.  Houlton,  71  Cal. 
498,  503,  12  Pac.  505. 

79.  Jndgmeat  for  the  defendant — Hay 
properly  be  for  a  sum  of  money  only  where 
the  property  Is  taken  over  on  the  replevin 
bond  and  Is  lost  or  destroyed  while  In  the 
possession  of  the  plaintiff. — Donovan  v. 
Aetna  Indemnity  Co.,  10  Cal.  App.  723.  728. 
103  Pac.  365. 

See  par.  81,  this  note. 

S9>  Jndgment  on  plcadlngw.  —  Where 
plaintiff  presents  his  case  In  two  parallel 
sets  of  allegations,  defendant  may  reply  to 
either  set,  and  It  Is  not  necessary  for  them 
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to  reply  to  both  In  order  to  shield  them- 
selves against  Judgment  on  pleadlners,— 
Nudd  T.  Thompson,  34  Cal.  39,  47. 

As  to  jDdKni«nt.  Im  seaeral.  see,  ante, 
%l  577  et  aeq.  and  notes. 

A«  «•  |aiT  triml,  aee,  ante,  I  609  and  not* 
pars.  221.  222. 

Aa  to  lOM  «Hr  destnietloH  of  the  property, 

see,  ante,  |  609  and  note  pars.  235,  23e. 

81.  MoMT  ladcineBt  for  nine  ot  pvop- 
«rtr— b  Improper  under  statute  providlngr 

Judgment  shall  be  for  delivery  of  the  prop- 
erty or  Its  value  in  case  delivery  can  not 
be  had. — Hall  v.  Law  Q.  &  T.  Soc.  22  Wash. 
305,  60  Pac.  643. 

See  par.  79,  this  note. 

82.  Sane  —  Exception, — Money  Judgment 
for  value  of  property  or  plalntllT's  interest 
therein  may  be  rendered  where  defendant 
has  disposed  of  property  prior  to  trial. — 
Park  v.  Robinson,  16  8.  D.  661,  91  N.  W. 
344. 

85.  Part    of    the    property    can    not  be 

awarded  plaintiff,  "leaving  defendant  to  his. 
remedy  on  the  bond"  as  to  balance,  owner- 
ship of  which  court  was  unable  to  deter- 
mine for  want  of  evidence. — Jandt  South, 
2  Dak.  46,  47  N.  W.  779. 

84.  Sane — Where  mil  Ib  Iwhw. — Judgment 
for  one-half  property  described  In  complaint 
entered  on  verdict  therefor,  where  all  ma- 
terial allegations  of  complaint  are  In  Issue, 
is  not  responsive  to  issues  made  and  will 
be  reversed. — Muller  T.  Jewell,  66  Cal.  216, 
217,  5  Pac.  84. 

SB.  P«rtle»  defendant. — Where  in  a  suit 
against  A  individually  he  Justlfles  as  as- 
signee of  estate  of  insolvent  debtor,  he  can 
not  complain  If  Judgment  runs  against  him 
In  that  capacity  and  Individually  and  not 
against  estate  of  Insolvent.^-O'Brlen  v.  Bal- 
lou,  116  Cal.  318,  S'J4,  48  Pac.  130. 

86.  ^allfled  p«*sea«lon  —  One  hoidtnc 
mar  recover. — ^Fact  that  plaintiff  at  time  of 
trial  has  a  qualified  possession  of  property 
as  agistor,  property  having  been  placed  Im 
his  possession  by  a  vendee  of  defendant, 
does  not  prevent  him  obtaining  Judgment 
for  the  absolute  and  unqualified  possession' 
of  the  property,  and  Judgment  that  he  is 
entitled  to  possession  of  the  property,  and 
that  he  recover  possession  of  the  same,  is 
proper. — Benjamin  v.  Huston,  16  S.  D.  669, 
94  N.  W.  584. 

87.  Relief  yrnntcd  — How  determined,^ 
Judgment  lor  recovery  of  possession  of  note 
or  Its  value  may  be  rendered  upon  com- 
plaint sufllciently  stating  cause  of  action 
therefor,  although  different  relief  Is  prayed. 
Relief  to  which  plaintiff  may  be  entitled  is 
to  be  determined  by  court  and  after  trial 
any  relief  consistent  with  case  made  by 
complaint  and  embraced  within  issues  may 
be  given. — ^Uore  v.  Finger,  128  Cal.  313,  318, 
60  Pac.  988. 


88.  Return  of  property  to  defendant— 
Answer  mmt  clalni.-Wudgment  for  defend- 
ant for  value  of  property  upon  showing  that 
aame  can  not  be  delivered,  should  not  be 
rendered  upon  dismissal  of  action,  unless 
the  answer  contains  some  averment  or 
prayer  showing  change  of  possession  from 
defendant  to  plaintiff.  Judgment  of  return 
Is  In  nature  of  cross-Judgment,  and  there 
must  be  some  appropriate  averments  In 
pleadings  to  put  In  issue  facts  upon  which 
relief  is  given. — Gould  v,  Scannell,  13  Cal. 
430,  481. 

89.  Return  of  the  property  to  defendant 
must  be  claimed  and  prayed  for  In  answer, 
or  Judgment  that  he  recover  property  or  its 
value  will  not  be  sustained. — Banning  v. 
Marleau,  101  Cal.  238,  239.  36  Pac.  772. 

90.  In  an  action  for  the  replevin  of  an 
automobile  tn  which  the  defendant,  by  way 
of  counter-claim,  showed  the  fact  that  the 
automobile  had  been  taken  from  bis  pos- 
session by  the  sheriff  at  the  Instance  of  the 
plaintiff  and  alleged  certain  damages  he 
had  sustained  by  reason  of  such  act.  but  In 
his  prayer  for  Judgment  he  made  no  demand 
whatsoever  for  the  redelivery  of  the  auto- 
mobile, such  answer  will  be  insufficient  to 
support  a  Judgment  for  the  directing  of  the 
return  of  the  property. — Lee  v.  De  La  Motte, 
—  Cai.  App.  — ,  189  Pac.  1034.  following  the 
doctrine  In  Pico  v.  Pico,  66  Cal.  463;  and 
Banning  v.  Marleau.  101  CaL  388,  85  Pac. 
778. 

81.    8nme  Snmn— Aa  to  whnt  anfllelent.  . 

— Prayer  In  answer  for  return  of  property 
Is  sufficient  to  Justify  Judgment  for  Its 
return  or  value  In  case  return  can  not  be 
had.— Myers  v.  Moulton,  71  Cal.  498,  604,  12 
Pac  605. 

89.  Same  — Entire  property. — Defendant 
who  recovers  Judgment  where  property  has 
been  delivered  to  plalntltC  is  entitled  to 
Judgment  for  return  of  property,  and  if 
property — ail  of  It — can  not  be  returned, 
then  to  Judgment  for  value  of  the  whole. 
— Whetmore  v.  Rupe,  65  Cai.  237,  238,  3  Pac. 
861. 

88.  Same— General  verdict  for  defendaata 

will  support  Judgment  for  return  of  prop- 
erty to  them  and  failure  to  give  alterna- 
tive Judgment  for  value-  Is  no  ground  of 
complaint  on  part  of  plaintiff, — ^Waldman  v. 
Broder,  10  Cal.  378,  380. 

84.  Same — PlalntttT  having  taken  posxeH- 
■lon,^ — ^Legal  effect- of  finding  for  defendant 
on  Question  of  plalntllTs  right  to  the  prop- 
erty Is  to  entitle  defendants  from  whom  it 
was  taken  to  its  restoration,  nor  Is  there 
anything  In  failure  to  give  alternative  Judg- 
ment for  value  of.  the  property.  This  omis- 
sion might  have  been  complained  of  by 
defendants  If  they  had  shown  failure,  but 
It  is  no  ground  of  complaint  on  part  of 
plaintiff. — Waldman  v.  Broder,  10  Cal.  378, 
380. 


Relief  eonststent  with  ease  mnde. — See,  05.  Approved!  Kneebone  T.  Kneebone,  83 
.inte,  I  580  and  note.  CaL  64S,  648,  33  Pao.  1031. 
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9C.  Alternatlva  Jadgment  In  favor  of  de- 
fendant for  return  of  the  pro(»erty  "or  value 
thereor'  la  proper  when  answer  "claImB** 
return  and  court,  Jury  or  referee  flnda  value 
of  the  property,  and  that  defendant  le  en- 
titled to  return. — Pico  t.  Ploo,  6<  Cal.  4SS, 
460. 

Aa  to  aitenuitlTe  jB^vaiot,  aee  para.  It- 
38,  tbiB  note. 

97.  In  action  of  claim  and  delivery,  both 
partlee  are  actors.  Plaintiff  aeeka  recovery 
on  ground  he  la  entitled  to  poBBeasloo,  and 
defendant  seeks  ordinarily  to  defeat  action 
and  maintain  his  possession  on  ground  that 
plaintirr  has  no  right  to  such  possession. 
When,  therefore,  defendant  prevails  in  ac- 
tion and  property  has  been  taken  from  him 
under  proceaa,  he  Is  clearly  entitled  to  its 
return,  or  Its  value  In  case  return  can  not 
be  had.— Pitta  A.  Wka.  v.  Young.  6  8.  D.  6fi7, 

tt  rt.  w.  4U. 

08.  Same— Bxpreaa  flndlag  not  neMBsarr* 

— Legal  effect  of  finding  for  defendants  on 
question  of  plaintltTa  right  to  the  prop- 
erty Is  to  entitle  defendants  from  whom  It 
waa  taken  to  its  restoration,  and  thU  right 
Is  not  dependent  upon  any  finding  of  Jury 
to  that  effect,  but  is  conclusion  of  law  from 
verdict  for  defendants.  And  it  Is  right  of 
the  court  to  state  this  legal  conclusion  as  a 
portion  of  It;^  Judgment. — Waldman  v. 
Broder,  10  Cal.  878,  380. 

69,  Same — Verdict  for  plalntlfl  for  part 

only  of  property  being  silent  aa  to  balance, 
gives  him  no  right  to  possession  of  that 
balance;  there  being  nothing  to  show  but 
that  defendant  is  entitled  thereto,  it  can  not 
be  withheld  from  him.  Silence  of  verdict 
and  Judgment  as  to  balance  of  property 
must  be  held  to  be  finding  that  plaintiff 
was  denied  any  further  relief  than  he  ob- 
tained, and  he  iB  precluded  from  any 
further  litigation  with  defendant  as  to  this 
balance. — Ryan  v.  Bitlgerald.  87  Cal.  34fi, 
346,  26  Pac.  646. 

100.  flame — Saau — Presomptton. — In  case 
where  plaintiff  Is  awarded  part  only  of 
property,  and  there  being  no  showing  that 
defendant  gave  redelivery  bond.  It  must  be 
presumed  sheriff  delivered  property  to 
plaintiff,  and  defendant  having  prayed  re- 
turn In  his  answer.  Judgment  should  be  that 
balance  of  property  not  awarded  to  plain- 
tiff be  returned  to  defendant. — Ryan  FltB- 
gerald.  87  CaL  145.  848,  85  Pac.  546. 

101.  RlBht  of  poaacasioB  aad  damaBea 

for  detcKtloM. — It  Is  the  general  rule  that, 
where  the  plaintiff  prevails,  even  though 
the  property  haa  been  delivered  to  him  on 
the  writ,  he  Is  entitled  to  a  Judgment,  not 
only  affirming  his  right  of  possession,  hut 
awarding  him  as  well  such  pleaded  and 
proven  damaRea  as  will  compensate  him 
for  the  injury  sustained  by  reason  of  the 
wrongful  taking  and  detention. — Morris  v. 
Allen,  17  Cal.  App.  688,  131  Pac.  690. 

lOS.  SallafactloB  of  JiidKmeBt-~OJfer  aad 
leader  by  defendant  to  deliver  property  be- 


fore execution  is  satisfaction  of  Judgment 
for  return,  and  alternative  Judgment  for  Its 
value  can  not  be  thereafter  enforced. — 
Johnson  v.  GallegoB.  10  N.  M.  1,  60  Pac. 
71;  Marks  v.  Willis,  36  Ore.  1,  6S  Pac.  62S. 

105.  Same— Retnm  of  part  of  property 
Bued  tor  by  aherlff  under  execution  does 
not  BBtlafy  the  Judgment,  and  execution 
may  be  enforced  for  value  of  balance  of 
property.— Black  v.  Black.  74  Cal.  530.  533. 
Ifi  Pac.  811. 

194.  Plaintiff  has  not  right  to  retain  such 
of  articles  aued  for  aa  he  might  choose  and 
pay  defendant  value  thereof,  notvlthatand- 
Ing  court  finds  defendant  Is  owner  thereof. 
Such  proposition  can  not  be  sustained  upon 
any  principles  of  law. — Black  v.  Hllllker, 
130  Cal.  190,  192,  63  Pac.  481. 

106.  Wrong-doer  may  not  through  hia 
wrong-doing  acquire  privilege  of  restoring 
to  Its  owner  particular  article  or  paying  its 
value  as  found  by  Jury.  Under  our  code 
Judgment  Is  primary  for  return  of  all  prop- 
erty wrongfully  taken  or  withheld,  and 
Judgment  for  Its  value  comes  into  operation 
only  "In  case  return  can  not  be  had." — 
Whetmore  v.  Rupe,  66  CaL  837,  338,  3  Pac. 
851. 

105.  flame— Rctnra  of  property  te  dnm- 
Bsed  eoBdltlon. — Owner  Is  entitled  to  return 
of  his  property  in  substantially  as  good 
condition  as  when  taken  and  offer  to  return 
property  some  time  after  Judgment  for  its 
return  or  value  In  substantially  damaged 
condition  la  not  satisfaction  of  Judgment. — 
Nichols  V.  Paulson,  10  N,  D.  440,  87  N.  W. 
977. 

IVr.  SHfefltltvtod  defendant.  —  Purchaser 
from  defendant  with  full  notice  and  after 
suit  is  commenced  who  procures  himself  to 

be  substituted  as  defendant  In  cause,  takes 
place  of  defendant  cum  onere,  and  Judg- 
ment for  recovery  of  property  or  Its  value 
if  delivery  cannot  be  had  may  be  entered 
against  hlra. — Wise  v.  Collins,  121  Cal.  147, 
162,  63  Pac.  640. 

106.  Title  —  Effect  of  Jndgmeat  on.— 
When  plaintiff  or  defendant  in  the  original 
suit  obtains  Judgment  for  delivery  of  the 
property,  or.  If  It  cannot  be  found,  then  for 
Its  value,  title  of  property  vesta  In  party 
against  whom  Judgment  is  given,  subject 
to  right  of  successful  party  to  take  It  In 
discharge  of  so  much  of  judgment  as  to 
make  up  assessed  value  of  property.  If, 
therefore,  property  should  be  accidentally 
lost  or  destroyed  after  Judgment  and  before 
posseBslon  by  sheriff,  loss  would  fall  upon 
unsuccessful  party,  and  he  would  be  bound 
to  pay  Its  value.— Nlckerson  v.  Chatterton, 
7  Cal.  568,  673. 

109.  When  plaintiff  or  defendant  obUins 
Judgment  for  delivery  of  property,  or  If 
it  can  not  be  found,  then  for  its  value,  title 
of  property  vests  in  party  against  whom 
Judgment  is  given,  subject  to  right  of  suc- 
cessful party  to  take  It  In  discharge  of  so 
much  of  Judgment  as  is  made  up  by  as- 
sessed value  of  property. — Hunt  v.  Robinson. 
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XI  Cal.  262,  27t.  See  Nlckerson  Chatter, 
ton.  7  Cal.  6IS. 

11*.  Value  of  property  —  Admitted  — 
BaraUcea  error. — Where  value  alleged  In 
complaint  la  not  denied  br  aniwer,  objec- 
tion to  evidence  of  value  ehould  be  bus- 
talned,  but  error  In  admlttlncr  auch  value  is 
without  prejudice  to  defendant  where  Jury 
finds  lower  value  than  that  alleged. — Tully 
V.  Harloe.  35  Cal.  202.  806,  95  Am.  Dec 
102. 

111.  Sane — ADd  damaKee  <or  Ita  detea- 
Horn. — Under  this  section  the  value  of  the 
property  and  damages  for  Its  detention  are 
separate  and  Independent  actions,  and  the 
damages  that  may  be  pleaded,  proved,  and 
recovered,  are  general  or  special  or  both. 
—Morris  v.  Allen,  17  Cal.  App.  688.  121  Pac. 
690.  See  Nahhas  v.  Browning,  181  Cal.  6S, 
6  A.  U  R.  476,  183  Pac.  442. 

Aa  <o  aeeeaaHy  that  verdict  la  datm  and 
delivery  glVe  aeparate  vataatloa  of  acveral 
articles  iKvolved,  see  note  Ann.  Caa.  1912I>, 
849-852. 

lis.  Same— CoHt  Is  not  measare  of  dam- 
ages.— Full  value  of  goods  at  time  of  talc- 
ing, and  not  what  they  cost  plaintiff,  is 
measure  of  damage. — Pelberg  v.  Oorham,  28 
Cal.  349,  352. 

lis.  Bame  Cost  may  be  eonaldercd. — 
In  fixing  value,  evidence  of  what  It  would 
coat  to  purchase  in  open  market  and  replace 
property  In  controversy  la  admissible. — An- 
gell  V.  Hopkins,  79  Cal.  181,  183,  21  Pac. 
729:  Levy  v.  Scott.  116  Cal.  29,  49,  46  Pac. 
893  (citing  Cassln  T.  Marshall,  18  Cal.  689). 

114.  Same — Eatoppel — Statemeat  of  valae 
by  plaintiff  In  aflldavlt  aad  bond  by  which 
he  sought  to  obtain  possession  of  the  prop- 
erty estops  him  asserting  the  property  to 
be  of  less  value. — Park  v.  Robinson,  15 
S.  D.  BBt,  91  N.  W.  344. 

lis.  Same— Bzeeeding  tbat  aUeged  la 
complaint* — Judgment  may  ba  for  more  than 
value  of  gooda  a«  alleged  In  complaint,  pro- 
vided damages  alleged  are  larger  than  Judg- 
ment. Mistake  as  to  value  of  goods  which 
is  only  ope  predicate  of  the  recovery  does 
not  estop  plaintiff  from  recovering  sum 
commensurate  with  loss  or  Injury  sustained 
by  tiim  If  amount  so  recovered  be  within 
the  ad  damnum  of  the  writ. — Coghlll  v. 
Boring,  IS  Cal.  218,  218. 

See  par.  68,  this  note. 

IIA,  Same— Pallnra  to  prove  value  Is  not 
prejudicial  to  one  wrongfully  replevying 
property  thereafter  sold  by  him  for  greater 
nam  than  amount  of  Judgment  rendered 
against  him  for  Its  value. — ^'Keystone  L  Co. 
V.  WelBhelmer,  8  Kan.  App.  861,  66  Pac,  348. 

117.  Sam»— Fixed  and  flnetnattaK. — The 
measure  of  damage  where  property  con- 
verted has  fixed  value  is  that  value  with 
legal  Interest  from  time  of  conversion; 
when  value  is  fluctuating  plaintiff  may  re- 
4L-over  highest  value  at  time  of  conversion 
nr  at  any  time  afterwards. — Douglass  v. 
Kraft.  9  Cal.  662,  663;  Hamer  v.  Hathaway. 
33  Cal.  117,  119. 


118.  Where  property  is  of  fluctuating 
market  value,  value  to  be  fixed  is  highest 
price  between  time  of  taking  and  trial. 
Reason  for  exception  being  that  in  usual 
course  of  trade  or  business  it  Is  likely  the 
owner  would  have  realized  enhanced  value 
if  he  had  not  been  deprived  of  his  property. 
—Page  V.  Fowler.  89  Cal.  412,  419,  2  Am. 
Rep.  462. 

119.  Approvedi    Benjamin  V.  Huston,  16 

8.  D.  569.  94  N.  W.  684. 

120.  Fnll  value— Bailee  may  recover. — 
Bailee  may  recover  the  full  value  of  prop- 
erty taken  from  him  by  one  without  title 
or  right  of  posaeaslon  where  return  of 
property  is  impossible,  holding  excess  over 
his  spiiclal  property  therein  In  trust  for  his 
bailor. — Hall  v.  Southern  Pac.  Co..  6  Aria. 
378,  67  Pac  617. 

m.  Sam^-IilenhoMer  may  not  recover. 
— ^Llenholder  In  action  of  claim  and  delivery 
to  recover  property  upon  which  he  has  Hen, 
is  not  entitled  to  Judgment  for  full  value 
of  property  In  case  delivery  can  not  be  had, 
but  only  for  amount  of  his  lien  or  special 
property  therein. — Wllkerson  v.  Thorp.  128 
Cal.  221,  22S,  60  Pac  679. 

133.  Same  —  Mortgagee  v.  second  mort- 
gagee.— Full  value  of  property  and  not 
merely  plaintiff's  Interest  therein  is  to  be 
recovered  by  defendant,  mortgagee  of  chat- 
tels. In  action  by  another  mortgagee  of 
such  chattels  if  latter  fails  to  recover  In 
action;  defendant  therein  being  responsible 
to  mortgageor  for  chattels  or  their  value. 
— Madison  Nat.  Bank  v.  Farmer,  6  Dak.  282. 
40  N.  W.  345. 

123.  Same— Mortgagee  v.  mortgageor. — In 
action  by  chattel  mortgagee  where  defend- 
ant obtains  redelivery  to  him,  and  property 
Is  found  to  be  of  greater  value  than  amount 
of  debt,  alternative  Judgment  should  be 
only  in  amount  due,  and  not  for  full  value 
of  property. — ^National  Bank  of  Commerce 
T.  Feeney,  9  S.  D.  660,  70  N.  W.  874. 

1S4.  Same — SherlS  may  recover  full 
value  of  property  wrongfully  replevlned 
from  him  while  held  under  process,  and 
not  merely  value  of  his  special  interest  In 
it. — Coos  Bay  R.  Co.  v.  Slglln,  34  Ore.  80. 
58  Pac.  604. 

136.  8am»— Same— Hcasnre  of  recovery 
against. — In  action  against  officer  for  prop- 
erty wrongfully  taken,  where  plaintiff  bids 
In  such  property  at  Judicial  sale,  he  is  not 
entitled  to  recover  full  value  of  property, 
but  only  amount  It  cost  to  obtain  posses- 
sion of  the  property  with  interest  on  such 
amount  from  the  time  of  payment. — North- 
rop V.  Cross,  2  N.  D.  433.  61  N.  W.  718. 

126.  Same — Increase  of  property. — Value 
of  increase  up  to  time  of  trial  and  Judg- 
ment should  be  allowed  plaintiff  in  recov- 
ery of  Judgment  by  him  In  action  for  cow. 
— Wade  v.  Gould,  8  Okla.  690.  S9  Par.  11. 

137,  Ssrmc— Offera  to  pnrchoHc  property 
by  third  person  Is  not  competent  proof  of 
Its  value,  "a  mere  offer  would  be  no  legal 
proof  that  plaintiff  was  deprived  of  sum 
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offered.  It  furnlahes  no  reason  that  plain- 
tiff would  have  received  sum  offered  If  he 
had  possession  of  the  property  It  referred 
to."— W.  Y.  Young  V.  Atwood,  6  HIII  234; 
Masterson  v.  Brooklyn.  7  HIU  61,  62.  Mich. 
Perkins  v.  People.  27  Mich.  286.  Hau. 
Fowler  v.  County  Comrs..  88  Mass.  (6  Allen), 
92.  96. 

tSS.  §■!■»— Plaee  where  flxed. — Market 
value  la  to  be  ascertained  at  place  of  con- 
version.— Hamer  v.  Hathaway,  tt  Cal.  117, 

120. 

129.  Value  which  plaintiff  Is  entitled  to 
recover  In  case  delivery  can  not  be  had  Is 
value  to  be  ascertained  at  place  where  It  1« 
detained  when  action  Is  commenced.  Evi- 
dence  of  value  In  places  of  nearby  marlCets, 
cost  of  marketing,  etc..  Is  admissible  as 
tending  to  prove  value  at  place  of  deten- 
tlon.— Hisler  v.  Carr,  84  Cal.  641,  645. 

ISO.  Same— Separate  value  of  each  nrtiele 

need  not  be  found  where  plaintiff  alleges 
only  the  aggregate  value  of  all  articles  and 
all  property  is  adjudged  returned  to  de- 
fendant; the  llndlng  of  Its  aggregate  value 
Is  all  that  was  required. — Black  v.  UUllker, 
ISO  Cal.  ISO,  192.  62  Pac  481. 
'  131.  Where  defendant  takes  Issue  only 
I  upon  the  aggregate  value  of  property  de- 
scribed, and  no  evidence  of  value  of  each 
speclflc  article  is  offered  at  trial,  court  does 
not  err  in  not  Instructing  Jury  to  And  value 
of  each  speclflc  article. — Brenot  v.  Robinson, 
108  Cal.  143,  144.  41  Pac.  37. 

132.  Value  of  any  specific  portion  of  the 
property  in  controversy  is  to  be  found  by 
Jury  only  "if  so  instructed."  Error  can 
therefore  only  arise  In  case  where  such  In- 
struction would  be  pertinent  and  proper 
and  Instruction  was  asked  and  refused. — 
Whetmore  T.,Rupe,  S6  Cal.  237,  2S8,  3  Pac. 
8S1. 

188.  Same— Special  property.: — Value  of 
special  or  limited  property  of  defendant  in 
goods  replevined  from  him  by  general 
owner  and  not  full  value  of  goods  should 
be  found  and  awarded  where  Judgment  is 
rendered  for  defendant. — Thornton.  J.,  In 
cone.  op.  In  Pico  v,  Miirtlnes,  EE  Cal.  148. 
151. 

1S4.  Same— Time  mt  which  fontid. — Value 
to  be  recovered  In  case  delivery  can  not  be 
had  Is  value  as  of  day  of  trial,  plaintlflE 
being  entitled  primarily  to  very  property 
sued  for;  amount  of  money  Value  can  be 
proximately  flxed  best  by  ascertaining  It  as 
of  date  nearest  to  time  when  property 
would  be  delivered. — Phillips  v,  Sutherland, 
2  Cal.  Unrep.  241,  2  Pac.  32. 

135.  Time  of  trial  is  time  at  which  value 
must  be  flxed  when  delivery  can  not  be 
had. — Gardner  v.  Brown.  21  Nev.  166.  37 
Pac.  240. 

136.  Value  to  be  fixed  by  Jury  Is  that  of 
property  at  time  of  the  taking  by  de- 
fendant, or  of  commencement  of  the  action, 
where  property  is  not  of  a  fluctuating  value. 
— Benjamin  v.  Huston,  16  S.  D.  669,  94  N.  W. 
£84. 


137.  Where  there  is  proof  of  value  at 
time  of  the  commencement  of  action  and 
place  where  the  goods  were  detained,  evi- 
dence of  value  at  any  other  time  or  place 
is  immaterial. — Durst  v.  Burton.  47  N.  Y. 
167,  170. 

3S8.  Same— WrlttcH  seearltlea  are  pre- 
sumed to  be  worth  the  principal  and  in- 
terest Indicated  on  their  face  In  action  of 
claim  and  delivery  for  their  recovery. — • 
Holt  ▼.  Van  Eps,  1  Dak.  206.  4C  N.  W.  689. 

As  to  case  where  aflldavlt  does  mot  trnly 
•tatc  valne  of  property*  oScen  or  anretlea 
om  wmr  undertaking  or  boad  nay  set  np 
trne  value,  see,  ante,  fi  473  and  note. 

las.  Verdict  snfllcleat  to  support  Jndg- 
neat. — ^In  action  against  two  defendants, 
verdict  that  "we,  the  Jury,  And  for  defend- 
ant," where  question  at  issue,  whether 
plaintiffs  were  owners  and  entitled  to  pos- 
session of  property,  no  aflirmatlTe  relief 
being  sought  by  defendants,  is  sufficient  to 
sustain  Judgment  that  plaintiff  take  nothing, 
and  that  defendants  (naming  them)  recover 
from  plaintiffs  their  costs. — Butler  v.  Es- 
trella  R.  V.  Co.,  124  Cal.  239,  241,  56  Pac. 
1040.   See  Wlllard  v.  Archer,  63  Cal.  33. 

140,  Same — Code  docn  not  require  verdlot 
to  be  special  except  as  to  value  of  prop- 
erty, and  sole  object  of  this  exception  is  to 
enable  court  to  render  alternative  Judgment 
as  required  by  this  section,  A  verdict,  spe- 
cial as  to  value  of  property,  but  general 
on  all  other  Issues,  Is  sufficient  to  Justify 
Judgment  for  return  of  property,  or  for 
value  thereof  In  case  delivery  could  not  be 
had.  Such  finding  would  have  consisted  en- 
tirely of  pure  conclusions  of  If^w  In  verdict. 
— Etchepare  v.  Agulrre,  91  Cal.  288,  292,  25 
Am.  St.  Rep.  180,  27  Pac.  668. 

141.  Under  section  627,  ante,  the  Jury  are 
authorized  to  find  value  of  property,  if  their 
verdict  be  in  favor  of  plaintiff,  only  "If 
property  has  not  been  delivered  to  plaintiff*' 
and  eo-converso  If  property  has  been  deliv- 
ered to  plaintiff  they  are  not  required  to 
find  value,  and  In  absence  of  such  findings 
there  Is  no  verdict  upon  which  to  base  alter- 
native Judgment. — Claudius  v.  Aguirre,  89 
Cal.  501.  504,  26  Pac.  1077. 

-  142.  Judgment  must  be  founded  upon  a 
sufficient  verdict  and  can  not  be  sustained 
upon  verdict  that  "we  find  a  verdict  for 
plaintiff  in  sum  of  five  hundred  dollars." — 
Stewart  t.  Taylor,  68  CaL  B,  6,  7,  8  Pac. 
606. 

148.  Verdict  for  plaintiff  for  value  of 
property  and  damages,  but  not  for  plain- 
tiff for  property,  where  It  remains  in  de- 
fendant's hands,  Is  erroneous,  as  under 
such  verdict  and  judgment  thereon  de- 
fendant could  not  elect  to  deliver  property. 
— Norcross  v.  Nunan,  $1  Cal.  640.  643. 

144.  Verdict  that  goods  are  property  of 
defendant  and  that  he  Is  entitled  to  posses- 
sion is  equivalent  to  general  verdict  upon 
Issue  of  payment  and  usury.  Is  sufficient  to 
support  Judgment  for  defendant. — Nunn  v. 
Bird,  36  Ore.  616,  69  Pac.  808. 
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145.  Verdict  Itndlng  that  plaintiff  i«  en- 
titled to  posaession  of  property  and  value 
thereof  ia  aufflclent  to  support  Judgrment  for 
plaintiff  for  possession  of  property  or  Itt 
value,  in  case  where  each  party  clalma  right 
of  possession  by  virtue  of  absolute  owner- 
ship.— Branstetter  t.  Morgan,  8  N.  D.  290, 
55  N.  W.  768. 

146.  Where  facta  are  admitted  by  the 
pleadingra  or  are  not  controverted,  it  la 
province  of  court  to  direct  verdict,  and  this 
ia  rule  In  cases  of  claim  and  delivery,  and 
therefore  when  value  of  plaintiff's  interest 
In  property  Is  not  found  in  verdict,  but  Is 
not  controverted,  court  may  order  verdict 
amended  and  Judgment  entered  accordingly. 
—Fletcher  v.  Nelson,  I  N.  D.  94,  <S  M.  W. 
5S. 

14T.  Same — General  verdict  for  plaiatllT 

finds  ownership  and  rlgrlit  of  posaession  In 
him  with  unlawful  detention  by  defendant. 
—Gaines  T.  White.  1  8.  D.  4S4,  47  N.  W.  B24. 

Am  to  verdict,  see,  ante.  S  627  and  note. 

III.     JUDGMENT  PAYABLE  IN  SPECIFIC 
KIND  OF  MONET. 

148.  Accoant  atnted — SlKned  by  party 
charKfd,  and  containing  clause  "Payable 
in  sold  coin  (United  States)  according  to 
contract"  Is  suCSclent  to  support  Judgment 
payable  In  gold  coin. — Carey  v.  Philadelphia 
&  C.  P.  Co.,  33  Cal.  694.  697. 

148.  AdmiwIOB  br  pleadlaga.- Verdict 
for  sum  of  money  generally  will  support 
judgment  payable  In  gold  coin  when  obli- 
gation to  pay  In  such  coin  Is  admitted  by 
pleadings. — Plnkerton  v.  Woodward,  33  Cal. 
557,  607,  91  Am.  Dec.  SK?. 

too.  Saaw— Verdict  need  not  provide  for 
payment  In  gold  coin  in  order  tliat  such 
Judgment  may  be  entered  if  It  is  admitted 
by  pleadlnga  that  debt  was  payable  in  such 
cofn. — Wlnans  v.  Hagaey,  48  Cal.  634,  637. 

IBl.  Coafllct — Section  doca  not,  with  fed- 
eral law. — This  act  Is  remedial  In  nature, 
affording  to  party  who  may  be  justly  en- 
titled to  perfonnance  of  contract  in  terms, 
means  of  enforcing  It.  Right  to  Its  enforce- 
ment is  not  inconsistent  with  good  faith 
and  dictates  of  scrupulous  and  exact  Justice, 
and  there  can  be  no  doubt  of  power  of 
legislature  to  provide  for  creditor  remedy 
to  compel  his  debtor  to  do  what  he  has 
solemnly  and  deliberately  bound  himself 
to  do  unless  act  is  in  derogation  of  laws  of 
congress  making  United  States  notes  legal 
tender  In  payment  for  debts  and  lawful 
money,  and  this  the  act  Is  not.  It  creates 
no  new  right  In  abstract.  It  does  no  more 
than  add  to  cases  In  which  It  Is  competent 
for  courts  to  enforce  execution  of  contracts 
Bpeclflcally  and  provides  means  by  which 
tlita  can  be  done. — Carpentier  v.  Atherton, 
25  Cal.  664,  667,  672,  676. 

lis.  Same — Same — aneatloned. — Whether 
provision  relating  to  recovery  of  moneys 
received  in  fiduciary  capacity  and  to  suits 
for  moneys  had  and  received  to  use  of  an- 
other Irrespective  of  any  express  agreement 


to  pay  specific  kind  of  money.  Is  repugnant 
to  act  of  congress  making  treasury  notes 
legal  tender  in  payment  of  debts,  not  de- 
cided (Sawyer,  J.,  dia.  op.). — Magraw  V.  Mc- 
Glynu.  26  Cal.  421,  434. 

IBS.    Coaaldaratlon  —  Moral  obligation^ — 

Agreement  to  pay  note  and  mortgage  In 

gold  coin  made  subsequent  to  execution 
thereof,  to  secure  extension  of  time  of  pay- 
ment, is  sufflclent,  even  if  moral  obligation 
was  to  pay  only  In  money  which  was  cur- 
rent at  time  debt  was  Incurred. — Belloc  v. 
Davis,  38  Cal.  242,  266. 

154.    Contract   eaaential   and  controlling. 

— Judgment  on  contract  made  by  super- 
visors for  street  Improvements  against 
owner  of  property  can  not  be  made  payable 
in  gold  coin.  It  being  on  liability  founded 
upon  contract  to  which  he  was  not  party 
and  bound  thereby  only  by  force  of  statute. 
—Perine  C  &  Pav.  Co.  v.  Quackenbush,  104 
Cal.  «S4,  689.  38  Fac  638. 

156.  Where  no  contract  to  pay  In  specific 
kind  of  money  exists,  debtor  may  discharge 
his  obligation  by  payment  in  lawful  money, 
but  court  can  not  by  Its  Judgment  say  that 
payment  shall  be  made  In  any  one  kind  of 
money  In  preference  to  another.  Verdict  in  I 
action  for  services  where  no  agreement  to' 
pay  In  any  specific  kind  of '  money  was  I 
shown  may  be  based  upon  vatue  of  services 
in  legal  tender. — Spencer  v.  Prlndle,  28 
Cal.  276,  278. 

166.  Payment  In  gold  coin  may  be  re- 
quired by  Judgment  for  wages,  provided 
there  was  promise  to  pay  In  such. — Brad- 
bury v.  Cronlae,  46  Cal.  287,  289. 

167,  Judgment  on  note  providing  pay- 
ment to  be  made  In  "U.  S.  gold  coin"  Is 
properly  made  payable  In  United  States  gold 
coin. — Sheehy  v.  Chalmers,  4  Cal.  617,  36 
Pac.  614. 

IBS.    Same— Option  to  pay  la  other  money. 

— Contract  can  not  be  said  to  be  payable 
In  speciHc  kind  of  money  or  currency  when 
It  provides  for  payment  In  alternative  In 
Specific  kind  of  money  or  something  else.~ 
Reese  v.  Stearns,  29  Cal.  273,  276. 

169.  Agreement  that  all  payments  of 
principal  and  Interest  shall  be  made  In  gold 
coin  of  United  States  of  America  of  present 
standard  of  weight  and  fineness,  or  equiva- 
lent of  such  coin  If  paid  In  legal  currency, 
is  contract  to  pay  given  sum  of  money  In 
any  lawful  money  of  United  States,  and 
therefore  will  not  support  Judgment  pay- 
able in  gold  coin  only.  In  contemplation 
of  law,  dollar  In  legal  tender  notes  Is  equal 
to  and  equivalent  of  dollar  In  gold  coin. — 
Reese  v.  Stearns,  29  Cai.  273,  275,  277. 

160.  Instrument  containing  promise  to 
pay  In  gold  coin,  but  also  if  not  paid  in 
coin  to  pay  "such  further  sum  aa  may  be 
equal  to  difference  In  value  in  San  Fran- 
cisco market  between  such  gold  coin  and 
paper  currency  of  United  States  as  Is  now 
or  may  hereafter  be  made  legal  tender  by 
laws  of  United  States  or  of  this  state"  does 
not  authorize  Judgment  juiyable  in  gold 
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eoln. — tampin*  v.  Hyatt,  27  Cal,  99,  lOS; 
Reeae  V.  Stearns,  39  Cal.  278,  275. 

141.  Same  — .  Peultr  attached.  —  Direct 
and  specific  contract  to  pay  In  gold  coin  la 
not  vitiated  by  Independent  promise  to  pay 
additional  sum  If  not  paid  in  ffold  coin. — 
Lane  v.  Gluckauf,  28  Cal.  888;  Beese  t. 
Stearns,  29  Cal.  273.  276. 

Ifl2.  Note  payable  In  grold  coin,  or,  in 
case  of  failure  to  pay  In  such  coin,  promise 
to  pay  such  furtber  sum  or  percentage  as 
damages  as  shall  be  equal  to  actual  differ- 
ence In  value  between  such  coin  and  United 
States  treasury  notes  or  other  paper  as- shall 
be  legal  tender,  should  be  construed  to  be 
notes  payable  Iq  coin,  and  tliat  intention 
of  partlea  was  to  secure  payment  in  gold 
coin  If  it  could  be  lawfully  enforced,  but 
if  not,  to  secure  payment  in  legal  tender 
notes  at  their  market  value  when  converted 
into  gold,  and  that  latter  stipulation  was 
not  inserted  In  contract  for  benefit  of 
maker,  nor  to  give  him  an  election  of  kind 
of  money  tn  wblch  he  might  make  payment. 
Such  note  will  support  Judgment  payable 
tn  gold  coin. — Burnett  v.  Steams.  S3  Cal. 
468,  472. 

les.  Default  jttdsMnt  on  note  payable 
tn  gold  coin  should  be  made  payubla  in 
like  coin. — Harding  t.  Cowing,  28  Cal.  212, 
214. 

104.    DUToTCBCc  ta  valne  af  cnmBcr. — 

Value  of  property  in  gold  coin  and  In  green- 
backa,  or  currency.  In  legal  contemplation, 
must  be  same. — Tarpy  v.  Shepherd,  SO  Cal. 

180,  181. 

165.  In  ejectment,  annual  rental  value  of 
premises  bein?  found  both  in  gold  coin  and 
currency,  Judgment  In  general  for  amount 
equal  to  currency  valuation  is  correct. — 
Carpentler  v.  Small,  8S  Cal.  S48,  867. 

IGe.  Effect  OB  eofitraets  executed  prior 
to  act. — Note  and  mortgage  made  prior  to 
passage  of  "Specific  Contract  Act"  may  be 
paid  In  legal  tender  notes  or  any  lawful 
money. — ^Belloc  v.  Bavis,  38  Cal,  242,  254. 

1«7.  FIdneUry  capacity — Ezecntar  holdn 
raoBey  of  estate  1b  fiduciary  capacity,  and 
therefore  when  he  has  received  money  In 
gold  coin  he  may  be  compelled  to  pay 
claims  against  estate  in  same  kind  of  coin. 
— ^Hagraw  v.  HcGlynn,  26  Cal.  421,  430.  432, 

168.  Executors  can  only  be  required  to 
pay  claims  against  estate  In  sold  coin 
where  they  have  received  moneys  of  estate 
in  such  coin,  and  where  property  has  been 
sold  for  legal  tender  notes  it  Is  error  to 
require  payment  In  gold  coin. — Estate  of 
Den,  39  Cal.  70. 

Am  tm  tnrm  of  JadmcBt  asd  proccdvre  tm 
eaac  of  liability  ta  auika  fmjmtmt  im  klad, 

see  note  29  Ia.  R.  A.  EOS. 

180,  Gcacral  fladlav  of  valao  without 
specification  that  it  Is  in  gold  coin  will  not 
support  Judgment  payable  In  gold  coin 
alone. — North  Pac.  R.  Co.  v.  Reynolds,  60 
Cal.  90,  93. 


m.  <«Oold  aad  Bilvar  coIb** — OMIgatloB 
payable  la, — Allegation  of  note  made  pay- 
able in  "United  States  gold  and  silver  coin" 
will  not  support  Judgment  payable  In  gold 
coin  alone. — Burnett  t.  Stearns,  SS  Cal. 
468.  473. 

ITl,    HoBcy  had  aad  rceelved. — In  action 

of  money  had  and  received.  Judgment  for 
payment  In  gold  coin  Is  proper  where  It  ap- 
pears money  was  received  In  such  coin. — 
Wendt  V.  Ross.  38  Cal.  660,  666. 

172.  Nature  of  act. — At  common  law, 
provision  for  payment  of  Judgment  in  any 
specific  kind  of  money  was  unknown,  and 
was  also  unknown  to  our  law  until  enact- 
ment of  the  "Specific  Contract  Act"  In  April. 
1868.  This  statute  Ingrafted  a  new  remedy 
on  the  relief  of  a  general  nature  that 
court  of  common-law  Jurisdiction  could  af- 
ford, one  of  remedies  peculiar  to  courts  of 
equity,  which  in  Its  nature  Is  analogous  to 
a  decree  for  a  apeclfic  performance,  and  it 
restricted  the  relief  to  specific  class  of 
caaes.  It  can  not  be  extended  beyond  cases 
expressly  provided  for  by  its  terms,  and 
therefore  does  not  apply  to  action  'upon 
judgment  rendered  prior  to  its  passage.— 
Reed  T.  Eldredge,  27  Cal.  846,  349. 

17M.  OpcB  aeeaaat^Where  original  de- 
posit in  gold  coin  la  turned  into  an  open 
account  with  no  written  contract  to  pay  tn 
gold  coin,  verdict  for  amount  "payable  In 
gold  coin"  Is  verdict  against  law. — ^Howard 
V.  Roeben,  S3  Cal.  399,  400. 

174.  PleadlBK— Complalat  mast  pray  thin 

relief — Verdict. — To  sustain  Judgment  pay- 
able tn  gold  coin  complaint  must  allege 
agreement  to  pay  In  such  money.  Verdict 
of  Jury  for  certain  amount  "In  gold  coin" 
where  such  is  not  in  issue  can  not  be  sus- 
tained, but  clause  "In  gold  coin"  will  be 
stricken  out  as  surplusage. — Watson  v.  San 
Francisco  A  H.  B.  R.  Co.,  60  CaL  623,  524. 

175.  Complaint  must  allege  agreement 
to  pay  In  gold  coin.— Goldsmith  v.  Sawyer 
46  Cal.  209,  214. 

178.  Flea  of  tcader  mamt  Shaw  tender 
made  in  gold  coin  where  debt  la  required 
to  be  paid  In  that  kind  of  coin.r'^Cagraw 
V.  McGlynn,  26  Cal.  421,  4SS. 

177.    Strict   coBMiractiOB  rcqulroL — This 

section  confers  special  authority  to  enter 
peculiar  Judgment  not  known  to  common 
taw,  or  oven  to  equity,  In  certain  specified 
"actions."  It  must  be  strictly  construed 
and  can  not  be  extended  beyond  case  pre- 
scribed.—Hathaway  T.  Brady,  26  Cal.  581 
691. 

lia  SBrctlea-^Bdneiit  agalaat  sureties 
on  bond  of  guardian  should  not  be  made 
payable  In  gold  coin,  unless  the  bond,  which 
Is  contract  of  sureties,  so  provides.  Fact 
that  principal  was  liable  to  pay  the  sum 
for  which  sureties  are  liable  in  gold  coin 
does  not  alter  their  right  to  discharge  their 
obligation  in  any  kind  of  lawful  money  — 
Fox  V.  Minor,  82  Cal.  111.  120.  91  Am  Dec 
566:  Mendocino  Co.  v.  Horris,  32  Cal  I45' 
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ITU  VMBthorlud  «trj-  by  cteriE  of 
clauBe  that  payment  ba  made  in  void  coin 
does  not  afZect  or  Impair  TOlldltr  of  Judff- 
ment  for  recovery  of  money,  and  is  as 

powerless  as  would  be  any  other  unauthor- 
ized entry  In  respect  to  obligation  or  Hen 
of  Judgment. — Wallace  v.  Sldredge,  27  Cal. 
495,  497. 

180.    Uuntkorlaed  Tcrdlct— Jadcawat  oa. 

— ^In  action  of  alander  .where  Jury  returns 


▼erdict  for  plaintiff  payable  ffold  coin" 
It  Is  proper  for  court  to  dlaregard  that  por- 
tion of  verdict  and  enter  plain  money  Judg- 
ment.— Chamberlin  v.  Vance.  61  Cal.  7B.  85. 

ISl.  Written  promlac — ^Verbal  promise  to 
pay  partacraUp  debt  la  S«ld  cola  may  be 
enforced  If  thereafter  one  of  partners,  on 
behalf  of  the  firm.  Is  writing,  agrees  to 
make  payment  In  such  coin. — Meyer  v. 
Xohn,  29  Cal.  279,  2S0. 


§  668.  JUBGHENT-BOOK  TO  BE  KEPT  BT  THE  OLESK.  The  clerk 
must  keep,  with  the  records  of  the  court,  a  book  to  be  called  the  "judgment- 
book,"  in  which  judgments  must  be  entered. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  201  Practice 
Act,  omitting  concluding  part  reading  "and  shall  specify  clearly  the  re- 
lief granted,  or  other  determination  of  the  action." 

JUDGMENT-BOOK. 

1, 2.  Appeal — Time  of  entry. 

3.  Same — Notiee  of  appeal. 

4.  Date  of  entry. 
5-  7.  Dismissal  of  action. 
8,9.  Entry  of  judgment — ^A  ministerial  aet. 

10.  Same — Signature  of  judge. 

11.  Same — Sufficiency  of. 

12.  Same — Upon  demaner  to  complaint  ma* 

tained. 

13.  Evidence. 

14.  ForecioBure — Judgment  in. 

15.  Judgment — la  final  act  of  court. 

16.  Same — ^Upon  demurrer  to  complaint  BOS- 

tained. 

17.  Mandatory — Section  ia. 

18.  Begister  of  eleiA. 

Am  to  jDdKBieal-doeket  aa  a  paUle  Record, 

aee,  post,  j  671  and  note. 

Am  to  Mtilaa  aalde  dLiinlnMiI  of  aa  aetlon 
before  the  order  of  diamine al  la  entered. 

■ee,  ante,  i  G81,  note  par.  14. 

1.  Appeal— Time  of  entry  In  thia  record 
and  not  In  minutes  of  court  is  period  at 
which  time  to  appeal  commences  to  run. — 
Thomas  v.  Anderson,  6S  Cal.  4S,  46;  Tyrrell 
V.  Baldwin.  72  CaL  192,  193,  13  Fac.  47S. 

2.  Time  to  appeal  commences  to  run 
from  Its  entry  and  appeal  taken  prior 
thereto  is  premature. — ^Home  of  Inebriates 
V.  Kaplan.  S4  Cal.  486,  488,  24  Pac  118. 

5.  Same— Notiee  of  appeal  filed  on  same 
day  Judgment  Is  entered  Is  not  premature. 
—Tyrrell  v.  Baldwin,  72  Cal.  192,  193,  13 
Pac.  476. 

Au  to  appeala  to  anpreme  eonrt,  see,  post. 
11  939  et  seq.  963  and  notes. 

4.  Date  of  cbItt'. — Keeping  true  history 
of  time  of  entry  of  Judgment  Is  one  of 
moat  important  duties  of  clerk,  as  under 
our  practice  It  la  Initial  point  of  many 
riKhts,  e.  s.,  after  this  and  not  before  Judg- 
ment can  be  docketed  and  Judgrment-lien 
created;  Judgment-roll  can  not  be  made  up 


until  after  this  entry. — Menales  T.  Watson, 
106  Cal.  109.  112,  38  Pac.  641. 

K,  DlsmUaal  of  aetloa  so  that  court  loses 
control  over  cause  is  not  made  until  Judg- 
ment of  dismissal  be  entered. — Page  v. 
Page,  77  Cal.  83,  19  Pac  183;  Wolters  v. 
Rossi.  126  Cal.  644,  648,  69  Fac.  148. 

I.  Judgment  of  dismissal  must  be  en- 
tered In  Judgment-book  before  action  is  dis- 
missed.— Page  V.  Superior  Court,  76  Cal. 
872,  874,  18  Pac.  886. 

7.  Order  dismissing  action  for  failure  to 
return  summons  need  not  be  entered  to 
have  effect  of  final  Judgment  and  be  ap- 
pealable.— Marks  V.  Keenan,  140  Cal.  33,  34. 
78  Pac.  761. 

8.  EEBtrr  of  Jndgment — A  mlBlaterlal  aet. 
— Entry  of  Judgment  In  the  Judgment- book, 
as  herein  provided,  is  purely  a  ministerial 
act. — ^Hoover  v.  Zjester,  16  Cal.  App.  168,  116 
Pac.  882. 

9.  Entry  of  Judgment  by  clerk  is  mlnla- 
tertal  act  and  he  must  follow  closely  the 
forms  provided  by  law  for  the  exercise  of 
the  power  conferred  upon  him,  otherwise 
his  acts  will  be  Invalid. — Old  Settlers*  Xnv. 
Co.  V.  White.  168  Cal.  286,  110  Pac.  922. 

10.  Same— SlgBatnre  of  Jodfe. — The  fact 
that  the  signature  of  the  Judge  appears  on 
the  entry  of  Judgment  in  the  Judgment-book 
adds  nothing  to  the  record;  nor  does  the 
want  thereof  detract  from.  Ita  sufficiency. 
—Hoover  t.  Lester,  16  Cal.  App.  1S3.  lis 
Pac.  882. 

II.  Same— SnfllelcMcr  of.— Entry  of  Judg- 
ment In  the  Judgment-book,  as  required,  is 
sufflclent,  when  it  seta  out  the  subaUnce 
of  the  findings  and  conclusions  written  and 
filed  by  the  Judge  as  required  by  section  632 
Code  Civil  Procedure. — Hoover  v.  Lester,  16 
Cal.  App.   154.   116  Pac.  382. 

13.  Same— ITpoB  demurrer  to  complaint 
anatalned. — Without  regard  to  the  particu- 
lar relief  given  the  defendant,  whether  it 
be  that  the  plaintiff  shall  take  nothing, 
or  that  the  action  shall  abate,  or  be  dfs- 
miased,  or  the  defendant  recover  bis  costs, 
the  Judgment  In  auch  case  is  a  final  deter- 
mination  of   the   relative   righta  of  the 
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pBFtlefl  upon  the  pleading*,  ao  far  a«  the 
particular  action  is  concernecl,  and  Is  re- 
quired to  be  entered  in  the  Judgment-book 
required  to  be  kept  by  the  clerk,  and  no 
appeal  therefrom  Is  authorized  until  such 
entry  Is  made. — Wood  v,  Missouri  Pac.  R. 
Co.,  152  Cal.  344,  347,  92  Pac.  868. 
See  par,  16,  this  note. 

13.  Bvldrncc. — Jud^ment-book  Is  part  of 
records  of  court  and  final  repository  of  de- 
termination of  court  upon  every  cause 
which  passes  to  Judgrment.  It  Is  final  record 
and  competent  evidence  of  what  matters 
were  considered  and  passed  upon;  It  Is  In- 
deed most  permanent  memorial  ordained  by 
law  to  be  kept.  In  case  of  loss  or  absence 
of  Judgment-roll  it  Is  competent  evidence 
of  flnal  adjudication  in  suit,  and  so  Its 
recitals  showing  acquisition  of  Jurisdiction 
of  defendant  are  evidence  of  facts  recited; 
Judgment  thus  carrying  on  Its  face  evidence 
of  its  own  validity.  But  to  render  Judgment 
admissible  It  must  be  shown  to  be  valid 
Judgment,  and  In  absence  of  appropriate 
method  of  doing  this — by  Judgment-roll — it 
must  appear  that  facta  showing  court  had 
Jurisdiction  are  recited  In  Judgment  itself.— 
Simmons  v.  Threshour,  118  Cal.  100,  101,  102, 
BO  Pac.  812. 

14.  Foreelesnrc  —  Jadvmeat  In.  —  Decree 
ascertaining  and  determining  amount  for 
which  defendants  were  liable  to  plaiatifC 
In  action  to  foreclose  lien  providing  for 
sale  of  property,  deficiency  Judgment,  etc.-, 
is  Judgment  of  court  and  properly  entered 
by  clerk  In  Judgment-book. — Hlnes  v.  Miller, 
126  Cal.  68S,  685,  69  Pac.  142. 

10.  Jntfginent — Is  the  flnal  aetlom  of  court 

upon  Issue  made  by  pleadings  and  which 


la  Judicial  determination  of  that  lisue  that 
is  to  be  recorded  by  clerk  in  Judgment- book. 
— Von  Schmidt  v.  Widber.  99  Cal.  BlI,  GIS, 
84  Pac.  109. 

Am  to  cScet  of  4eatli  of  party  om  Jndc- 
mcnt-UcH,  see.  post,  i  671  and  note  pars. 
18-80. 

Am  to  oBtry  of  Jadgmcat.  see,  ante,  i  664 
and  note.  • 

Am  to  what  erastltiite*  Jadgmcat,  see. 
ante,  |  664  and  note. 

16.  Saaie— Vpoa  dcmnrrcr  to  eomplalnt 
■astatacd.  Is  not  a  Judgment  upon  dismissal 
of  the  action  under  this  section,  which  may 
be  entered  In  the  clerk's  register  or  upon 

the  minutes,  but  must  be  entered  in  the 
Judgment-book  required,  under  above  sec- 
tion, to  be  kept  for  the  purpose  by  the 
clerk. — Wood,  Curtis  &  Co.  v.  Missouri  Pao. 
R.  Co.,  152  Cal.  347,  92  Pac.  868. 
See  par.  12,  this  note. 

17.  Handntory — Section  Is. — Direction  to 
enter  Judgment  In  Judgment-book  la  man- 
datory because  It  imposes  public  duty  on 
ministerial  officer.— Page  v.  Superior  Courit. 
76  Cal.  872,  378,  IS  Pac.  386. 

.  Am  to  nane  pro  tanc  entry  of  Jadgment 
after  death  of  party,  see,  post,  S  669  and 
note. 

Am  to  nnae  pro  taac  eatry  of  Jndg-ment. 
see  note  4  Am.  St  Rep.  828. 

18.  Register  of  clerk  provided  for  by 
section  1062.  post,  1«  distinct  from  "Judg- 
ment-book" here  provided  for. — ^Welters  v. 
Rossi,  126  Cal.  844,  649.  69  Pac.  148. 

Au  to  reglatcr  of  aettono  to  he  kept  hy 
clerk,  see,  post,  1 1062  and  note. 


§669.  IP  A  PARTY  DIE  AFTER  VERDICT,  JUDGMENT  MAY  BE 
ENTERED,  BUT  NOT  TO  BE  A  LIEN,  If  a  party  die  after  a  verdict  or 
decision  upon  any  issue  of  fact,  and  before  judgment,  the  court  may  never- 
theless render  judgment  thereon.  Such  judgment  is  not  a  lien  on  the  real 
property  of  the  deceased  party,  but  is  payable  in  the  course  of  administration 
on  his  estate. 


HIatory: 

Act 


Enacted  Much  11,  1872.  re-enactment  of  |202  Practice 


DEATH  AFTER  VERDICT  —  JUDGMENT 
NUNC  PRO  TUNC. 

1.  Action  for  tort — Jutlgment  nunc  pro  tune 
— After  death  of  dcfendaQt. 

2,  S.  Authority  of  court  is  inherent. ' 

4.  Divorce  actions — Included  within  provi- 

sions of  this  Bcction. 

5.  Same — Decree  of  divorce. 

6.  Effect  of  this  section. 
7,  8.  Findings  and  conelusionE  of  law. 

9.  Practice. 

10.  Service  of  process  not  made. 

11.  Snbstitution  of  executor  not  reqnired. 

12.  Time  of  determination  of  rights. 


X.    Action  for  tort — Jadgmc-nt  aaac  pw 
tunc— After   death    of    defendant.— In  the 

case  of  an  action  for  damages  against  a 
physician  for  malpractice,  the  defendant 
having  died  after  the  case  had  been  tried 
before  the  court  and  submitted  for  deci- 
sion, a  Judgment  against  the  defendant  en- 
tered by  order  of  the  court  nunc  pro  tunc 
as  of  the  day  of  the  submission  of  the  cause 
for  determination  if  properly  made  on  mo- 
tion of  the  plaintiff  against  opposition  of 
the  defendant. — Estate  of  Pillabury,  176  Cal 
464,  3  L.  A.  R.  1396,  166  Pac.  11. 

An  to  power  of  trial  coort  to  eater  Jadg- 
ment none  pro  taac  after  death  of  party, 

see  Exhaustive  Annotations,  8  L.  A.  R 
1403. 

See  par.  5,  this  note. 
1724 
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2.  AathorltT'  af  court  I*  taherent  to  or- 
der its  Judfftnent  entered  nunc  pro  tunc  and 
is  to  be  exercised  for  purpose  of  dolns 
Justice  between  parties.  Court  will  always 
exercise  this  authority  when  It  Is  apparent 
that  delay  In  rendering  Judgment  or  failure 
to  enter  it  after  its  rendition  Is  result  of 
some  act  or  delay  of  court  and  not  owing 
to  any  ftiult  of  party  making  application, 
— Fox  V.  Hale  ft  Norcross  Silver  MIn.  Co., 
108  Cal.  478,  480,  41  Pac.  328. 

S.  Apart  from  code,  and  if  it  were  silent 
regarding  procedure  in  case  of  death  of 
party  pending  litigation,  court  would  be 
authorised  to  make  its  decision  rendered 
prior  to  death  as  complete  as  If  it  had  be- 
come flnal  prior  to  that  time. — Fox  v.  Hale 
&  Norcross  Sliver  Mln.  Co.,  108  Cal.  478,  482, 
41  Pac, 

4.  Uvoree  aetlau— laelDded  wItUa  the 
vvovlsloBs  of  thiB  aeettOM. — ^Hence  where  in- 
terlocutory decree  of  divorce  has  been  ren- 
dered by  which  property  rights  are  adjudi- 
cated and  one  of  the  parties  therein  after 
the  expiration  of  a  year  moved  for  a  final 
decree  and  died  pending  the  determination 
of  the  motion,  final  Judgment  may  still  be 
entered. — John  v.  Superior  Court,  6  Cal. 
App.  262,  2«4,  90  Pac.  63. 

B.  Same— Decree  of  divorce  can  not  be 

entered  nunc  pro  tunc  after  death  of  one  of 
parties. — In  re  Estate  of  Cook.  77  Cal.  220, 
11  Am.  St.  Rep.  267.  1  L.  R.  A.  567,  17  Pac. 
923. 

Am  to  CMtrr  ol  JndmcBt  anae  pro  tune 
after  death  of  party,  see  par.  1,  this  note; 
and  note  1  L.  R.  A.  567. 

9.  Effect  of  this  section  In  providing  for 
entry  of  Judgment  which  is  payable  out  of 
estate  of  decedent  affords  statutory  proce- 
dure which  was  unknown  to  common  law 
and  to  that  extent  removes  necessity  of 
directing  Judgment  to  be  entered  upon  de- 
cision as  of  date  anterior  to  his  death.  It 
does  not,  however,  do  away  with  rule  that 
authorizes  court  to  direct  that  its  decision 
so  far  as  same  shall  be  necessary  to  protect 
rights  of  parties  shall  be  entered  nunc  pro 
tunc  as  of  a  day  anterior  to  death  of  party. 
— Fox  V.  Hale  ft  Norcross  Silver  Min.  Co., 
108  Cal.  478.  482,  41  Pac.  328. 

T.  Plndlaga  and  coaelaslans  of  law  Stand 
in  same  relation  with  regard  to  this  sec- 
tion as  Judgment. — Pox  v.  Hale  A  Norcross 
Sliver  Mln.  Co.,  108  Cal.  478.  481  41  Pac.  328. 

8.  Where  party  dies  after  court  has  filed 
written  opinion  announcing  its  conclusions 
and  directing  counsel  to  prepare  findings 
and  decree  in  accordance  therewith,  findings 
may  be  filed  and  Judgment  entered  nunc 
pro  tunc  as  of  date  Ulterior  to  death. — 
Fox  V.  Hale  ft  Norcrdls  Silver  Mln.  Co., 
108  CaL  478.  480,  41  Pac  328. 


Aa  to  cflaet  of  dcatk  of  party  oa  Jodc- 
ueat-llea.  see,  post,  9  671  and  note  pars. 
18-20. 

As  to  anae  pro  toae  eatry  of  Jadsaieat. 

see  note  4  Am.  St.  Rep.  828. 

Saate— BaffgestlOB  of. — See,   antej    S  385 
and  note. 

8.  Practice. — Proper  practice  on  sugges- 
tion of  death  of  party  after  verdict  and  be- 
fore Judgment  Is  to  direct  entry  of  Judg-  • 
ment  as  provided  In  this  section  and  then 
to  buspend  all  further  proceedings  in  cause 
until  executors  or  administrators  be  quali- 
fied and  substituted  as  parties. — Estate  of 
Page,  50  Cal.  40,  42. 

10.  Service  of  process  aet  made. — Verdict 
and  Judgment  against  two  defendants  can 
not  stand  as  against  one  who  died  a  few 
days  after  the  action  was  commenced  and 
who,  so  far  as  the  record  shows,  was  never 
served. — ^Alpers  v.  Schammel,  76  Cal.  590, 
ESS,  17  Pac.  708. 

11.  Sobafltnttoa  of  executor  not  reqnired. 

— Court  Is  directed  to  render  Judgment  on 
verdict  and  judgment  Is  but  formal  entry 
of  result  of  litigation— demand  of  success- 
ful party  having  been  liquidated  and  estab- 
lished by  verdict.  Statute  does  not  con- 
template any  substitution  of  executor's  -  or 
administrators  prior  to  entry  of  Judgment. 
It  should  be  entered  against  decedent  by 
name,  and  its  effect  la  same  as  If  it  had 
been  ordered  as  of  date  anterior  to  his 
decease,  except  that  It  can  not  be  made  to 
charge  estate  with  lien  which  should  have 
priority  and  is  payable  only  In  due  course 
of  administration. — Bstate  of  Page,  60  Cal. 
40,  42,  43. 

U.    Time  vt  detcrailaatlOB  of  rights.^ 

If  cause  has  been  tried  and  flnftlly  sub- 
mitted to  court  for  Us  Judgment,  rights  of 
parties  should  be  determined  as  they  ex- 
isted at  time  of  such  submission  and  nefther 
party  should  be  prejudl(;ed  by  delay  of 
court  in  rendering  its  Judgment. — Fox  v. 
Hale  ft  Norcross  Silver  Mln.  Co„  108  Cal. 
478,  481.  41  Pac.  328. 

A«  to  effect  of  death  of  oae  of  the  partlea 
after  Jndginent  npoa  remedy  by  execntloa, 

see  notes  61  U  R.  A.  863;  7  L.  R.  A.  (N.  S.> 
424;  19  L.  R.  A.  (N.  S.)  616;  20  L.  R.*  A. 
(N.  8.)  686;  48  L.  R.  A.  (N.  8.)  1116. 

As  to  effect  of  Jndffmcat  catered  against 
a  dead  peraoa,  see  note  49  L.  R.  A.  1S3. 

As  to  death  of  party  before,  ffnal  Jndg> 
meat,  see  aotc  20  L.  R.  A.  143. 

Aa  to  validity  of  Jadgment  entered 
agalaat  deceased  person,  see  note  62  Am. 
Dec.  107. 

Aa  to  Ilea  of  jndffmcat  after  death  of  de- 
fendaat.  see  note  80  Am.  Dec.  248. 

Aa  to  death  of  Jadgmcnt-dcMor.  effect  of 
■poa  aahseqacat  caforccmcat  of  ladffBMat* 

see  note  86  Am.  Dee.  128. 
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JUDaMBNT.ROU,— WHAT  TO  CONTAIN. 


§670.  JUDOHENt-BOLL,  WHAT  TO  CONTAIN.  Immediately  after 
entering  the  judgment,  the  clerk  must  attach  together  and  file  the  following 

papers,  which  constitute  the  judgment-roll : 

1.  In  caM  the  oomplaiut  is  not  answoed  by  an^  defendant,  the  summons, 
with  the  affidavit  or  proof  of  service;  the  complaint  with  a  memorandum 

indorsed  thereon  that  the  default  of  the  defendant  in  not  answering  was 
entered,  and  a  copy  of  the  judgment;  and  in  case  the  service  so  made  is  by 
publication,  the  affidavit  for  publication  of  summons,  and  the  order  directing 
the  publication  of  summons; 

2.  In  all  other  cases,  the  pleadings,  all  orders  striking  out  any  pleading  in 

whole  or  in  part,  a  copy  of  the  verdict  of  the  jury,  or  finding  of  the  court  or 

referee,  and  a  copy  of  any  order  made  on  demurrer,  or  relating  to  a  change  of 

parties,  and  a  copy  of  the  judgment ;  if  there  are  two  or  more  defendants  in  the 

action,  and  any  one  of  them  has  allowed  judgment  to  pass  against  him  by 

default,  the  summons,  with  proof  of  its  service,  on  such  defendant ;  and  if  the 

service  on  such  defaulting  defendant  be  by  publication,  then  the  affidavit  for 

publication,  and  the  order  directing  the  publication  of  the  summons. 

History:  Enacted  March  11,  1872,  re-enactment  with  additions  of 
{203  Practice  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  319;  March  9,  1876,  Code  Amdts.  1875-6,  p.  93;  March  12, 
1895,  Stats,  and  Amdts.  1895,  p.  45;  by  Code  Commission,  Act  March 
8,  1901,  SUts.  and  Amdts.  1900-1,  p.  161,  held  unoonstltntlonal,  see  his- 
tory, S  S  ante;  March  20.  1907,  Stats,  and  Amdts.  1907,  p.  720,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  453. 

JUDGMENT-BOLL— WHAT  CONSTI- 
TUTES. 

L  JUDGMEMT-BOLL — IH  OINEBAI^  1-5S.  ' 

n.  Pafkes  Conbtitotino  Past  or  Jddg- 
vsnn-Sou^  54-80. 
in.  Papkbs  Not  CoNsriTnTroo  Pabt  o»  Judo- 

UENT-ROLL,  81-125. 
I.  JUDOHENT-BOLL— In  OEHERAU 

1.  Absence  of  certain  papen — Effect 

of. 

2.  Same — ^If  summons  be  absent. 

3.  Same— Finding  of  court. 

4.  Appeal  —  On  judgment-roll  —  Error 

not  shown  on — Not  considered  by 
•  appellate  court. 

6.  Same — Record  on. 

6.  Same — Same — Limitation. 

7.  Copy  of  original  paper. 

8.  Correction  of  errors. 

9.  Date  of  judgment. 
10- 13.  Decree  of  distribution — Appeal  from. 

14.  Direct  attack — How  judgment  sus- 

tained. 

15.  Entry  in  minates. 

16.  ETidenee  —  Admissibility  of  judg* 
ment-roll  in. 


17.  Same — ^Upon  judgment  of  court  of 

general  jurisdiction. 

18.  Same — In  actions  involving  adverse 

possession, 

19.  Same — Of  another  county. 


20. 

21. 
22. 

23. 

24. 

25. 

26. 

27. 
28. 
29. 

30. 
31. 

32. 
33. 
34. 
35, 36. 

37. 

38. 

39-  41. 
42. 
43. 


ITM 


Same — On  application  for  writ  of  as- 
sistance. 

Same — Parties. 

Existence  of  judgment-roll — Does  not 
depend  upon  what. 

Final  judgment — Must  be  rendered 
and  entered. 

Findings  contemplated  by  this  see- 

tion. 

Findings  and  judgment — Hay  be  in- 
corporated in  same  doeiunent. 
Impeachment — ^Evidence  aliunde 
Miniaterial  duty  of  clerk. 
Neglect  of  clerk. 

Presumption  on  appeal — Correctness 

of  jadgment-roll. 

Same — On  the  judgment-roll  alone. 

Same — Of  performance  of  duty  by 
clerk. 

Same — Of  validity  of  judgment. 

Same — Same — When  arises. 

Probate  proceedings. 

Same  —  Settlement  of  accounts  of 
executor. 

Record  of  judgment — Is  judgment- 
roll. 

Same — All  essentials  of  eoramon-law 
rasord. 

Recital  of  service  in  judgment. 
Same—Direct  attack. 

Same  —  Collateral  attack  —  Prima 
facie  evidence. 
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44,45.  Setting  ande  void  judgment. 
46,  47.  Same — What  necessary. 

48.  Same — Unaathorized  de&olt. 

49.  Statute  of  limitatioiiB. 

50.  Time  when  roll  made  up. 
61,52.  Void  judgment — How  determined. 

53.  Same — Presmnption. 

IL  Pafsbs  GoNBTiTUTma  Fakt  or  Jddgmxnt- 

BOLU 

54.  Affidavit  for  pnblieatioa  of  summon! 

— Sinea  amendment  of  1896. 

55.  Answer,  original — An  essential  part 

of  judgment-roll. 

66-  58.  Bill  of  exceptions. 

'59.  Same — Need  not  be  included. 

60.  Change  of  parties — In  general. 

61.  Same — Order  substituting  plaintiff. 

62.  Construction  of  section  —  Effect  of 

amendment  of  1907. 

63.  Contents  of  roll. 

64.  Copy  of  judgment. 

65.  Cross-complaint — Fart  of  jndgment- 

roU. 

66.  Decision  or  findings, 

67.  Original  complaint — Is  not  for  all 

purposes  superseded. 
68-  70.  Proof  of  service  of  summons  must 

appear  from  roll. 
71.  Same— What  it  is. 
72,73.  Publication  of  summons — Aifidavit 

and  order — Prior  to  1895. 

74.  Same — How  considered. 

75.  Report  of  referee. 

76.  Bequirement  that  "a  copy  of  the 

verdict  of  the  jury"  be  included. 

77.  Special  verdict. 

78.  Stipulation — ^Entered  in  minutes  of 

court. 

79.  Verdict — Part  of  judgment-roll. 

80.  Want  of  findings  in  judgment-roll — 

Presumption. 

TTT.  PiPSBS  Not  Conutitutino  Past  or  Judg- 

MZNT-BOLL. 

81.  Affidavits  for  publication  of  nm- 

mons. 

82, 83.  0ame — An  order  of  publication  of 
summons — Prior  to  1895. 
84.  Amendments  —  The  order  allowing 
amended  complaint, 

S6,  86.  Same — And  pioof  of  service. 

87.  An  appearance — Under  section  1014, 

post. 

88.  Same — Appearance  by  written  notice. 

89.  Bill  of  particulars. 

90.  Change  of  venue — Proceedings  for. 
91,92.  Default— Order  setting  aside. 

93.  Demnmn>— Notice  of  orermling  of. 

94.  Same — Notice,  affidavjt|  and  motion 

to  ttrikd  out. 


95.  Same — Order  ruling  on. 

96.  Direction  to  prepare  findings  and 

judgment. 

97.  Error  in  overruling  demurrer — ^Bee- 

ord — Wwver. 

98.  Exhibits  and  orders  —  Printed  in 

transcript. 

99.  Findings — Bearing  date  after  judg- 

ment-roll. 

100, 101.  Same — In  case  of  deftiult. 

102.  Same — Minute-entry, 

103.  Same— Of  referee. 

104.  Guardian  ad  litem  —  Order  appoint- 

ing. 

105.  Intermediate  order. 

106, 107,  Minutes  of  clerk — Form  no  part. 
108.  Motion  to  strike  out — Not  part  of 
judgment-roU — Order  striking  is. 
109, 110.  Notice  of  intention  to  move  for  new 
triaL 

111.  Order — Granting  leave  to  amend. 

112.  Same — Order  refusing  to  strike  out 

a  pleading. 

113.  Proof  of  service  of  notice  of  appoaL 

114.  Publication  of  summons  —  Affidavit 

and  order  of  publication. . 
lis.  Report  of  referee — Is  simply  report 
of  testimony. 

116- 118.  Striking  out  pleading — Motion  and 
order  to  strike. 
119.  Same — Notice  of  motion  to  strike 
out. 

120, 121.  Same — Order  striking  out. 

122.  Stipulation — Entered  in  minutes. 

123.  Same— Of  parties. 

124.  Testimony — Unless  embodied  in  bill 

of  exceptions. 
126.  Vacation   of  jud^ent  —  Defective 
affidavit  of  service  of  notice  of  de- 
cision— Jndgmeut-roII. 

1.    JUDaMENT-ROLL— IN  GENERAL. 

Am  t*  4utT  of  elevk  to  eertlfr  traHaerlpt 
eoBtalslBv  rcp«itcr^  aotm  aad  papen  aot 
laclnded  la  JadvatCDt-roll,  see,  post,  I  B60 

and  note. 

1.    Alwencr  of  certain  papers — RITeet  of. 

• — Judgment  void  upon  its  face  Is  one  that 
appears  to  be  void  by  Inspection  of  roll. 
Here  absence  therefrom  of  a  paper,  e.  g.  re- 
turn of  oncer  showinc  service  of  summons, 
cin  not  Invalidate  Judffment  when  Judgment 
Itself  recites  fact  that  defendant  was  duly 
served  with  process,  and  such  recitals  or 
findings  are  as  conclusive  upon  parties  in  all 
collateral  proceedings  as  any  adjudication 
of  court  can  be.  It  must  be  presumed  they 
were  supported  by  sufflclect  testimony  not 
set  forth  in  record. — People  v.  Harrison,  84 
Cal.  807,  609,  810,  24  Pac  Sll;  Whitney  v. 
Daggett,  108  Cal.  232,  S8B,  41  Pac.  4T1. 

As  to  decrcea  af  dlatrlhntlaa  la  prokatc 
enrt  aad  appeals  txomt,  see  pars.  10-13,  this 
note. 
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2.  Bum«^t  soaunona  be  afcacat  from 
Judffment-roII  but  It  appears  summons  in 
fact  Issued,  with  evidence  of  Its  contents 
showing'  It  to  be  reerular  and  sufficient  In 
form,  and  that  It  was  duly  served,  such  a 
prima  facie  showinff  Is  made  as  to  jurisdic- 
tion of  person  of  defendant,  even  In  ab- 
sence of  original  summons,  as  will  support 
Judgment  upon  direct  attack.  Such  show- 
ing la  made  by  roll  containing  affidavit  for 
publication  of  HummmH,  allowing  It  had 
issued;  order  of  publication  showing  same; 
afUdsvit  of  printer  allowing  publication  con- 
taining copy  of  summons,  affidavit  of  mail- 
ing; and  decree  reciting  due  service  on 
and  default  of  defendant. — Kahn  v.  Mat- 
thai,  lis  Cal.  889,  691,  «92,  47  Pac.  698. 

3.  Same— Ji'ln ding  of  court  that  defend- 
ant was  duly  served  with  process  la  suffi- 
cient to  show  jurisdiction.  Judgment  does 
not  depend  upon  performance  of  clerical 
duties  of  making  up  Judgment-roll  or  pre- 
serving papers.  It  is  enough  if  facts  exist 
which  are  required  to  give  court  Jurisdic- 
tion, and  finding  that  they  do  exist,  though 
summons  and  return — the  usual  evidence — 
may  have  been  lost  or  mislaid.  Is  sufficient. 
—Lick  V.  Stockdale,  18  Cal.  219,  223. 

4.  Appeal-— Ob  Jadgmeat-roll— Brror  not 
■kowB  OB— Not    «oBsldered    by  appellate 

coBrt. — In  a  case  in  which  an  appeal  is 
taken  on  the  Judgment-roll  alone,  although 
there  is  printed  In  the  transcript  a  copy  of 
a  minute  order  showing  that  defendant  ob- 
jected to  Illlng  of  an  amended  complaint, 
such  minute-entry  is  no  part  of  the  Judg- 
ment-roll, under  the  provisions  of  the  above 
section  and  the  alleged  erroneous  ruling 
not  being  duly  authenticated  as  required  by 
law.  an  appellate  court  can  not  review  tlie 
error  predicated  thereon  and  will  not  dis- 
turb the  judgment. — United  States  Film  Co. 
V.  United  States  Fidelity  ft  Guarantee  Co., 
44  Cal.  App.  227,  186  Pac.  S64,  approving 
the  doctrine  in  De  Pedrorena  v.  Hotchklss. 
9B  Oal.  e36,  SO  Pac.  787:  Nolte  Nolte,  29 
Cal.  App.  126,  164  Fac.  878. 

B.  Saaie— Record  oa. — While  this  section 
prescribes  what  constitutes  judgment-roll, 
it  does  not  prescribe  what  should  consti- 
tute record  on  appeal.— -Foley  v.  Foley,  180 
Cal.  33,  38,  52  Fac.  122, 

Am  to  record  •»  apyeal,  aee,  ante,  1661 
and  note. 

Aa  ta  MKi*  to  kc  fanlaked  a»d  naed  ob 
appeal  from  JadgBwat,  see.  post,  SI  9B0  et 
seq.  and  notes. 

Aa  to  apprala  la  (ciierai,  see,  post,  S9  934 
et  seq.  and  notes. 

Aa  to  appeals  to  aapreme  court — la  ^whmt 
cases  aaay  be  taken,  see,  post,  g  968  and 
note. 

8.  Sane— Sanie-^tnilfatloa,rr-In  absence 
of  statement  on  appeal  or  bill  of  exceptions 
record  reviewed  by  appellate  court  is  lim- 
ited to  such  papers  as  are  declared  by  this 
section  to  constitute  judgment-roll. — ^Mc- 
Abee  V.  Randall,  41  Cal.  136,  137. 


T.    Co»7  of  •riglaal  paper  appearing  in 

Judgment-roll,  It  will  be  presumed  original 
was  lost  and  copy  properly  substituted. — 
Sichler  V.  Look,  98  Cal.  600,  60S.  29  Pac. 
220. 

Aa  to  loat  papera,  how  awppUed,  see,  post, 
i  1046  and  note. 

8.  Correction  of  errors. — Clerical  errors 
in  judgment  where  shown  by  record  may 
be  corrected  at  any  time  so  as  to  make  entry 
correspond  with  Judgment  rendered.  And 
this  may  be  done  even  after  appeal  and  af- 
firmance of  Judgment. — Dreyfuss  v.  Tomp- 
kins, 67  Cal.  339,  340,  7  Pac.  732. 

Aa  to  Judgment-roll  la  criminal  cases,  see 

.Kerr's  Cyc.  Pen.  Code,  2d  ed.,  9  1207  and 
note. 

As  to  JndgBient-roli  oa  volnotary  dlsaoia- 
tUm  of  eorporatloa.  see,  post.  >  1283  and 
note. 

.  S.  Date  of  Jndgaicat,— This  section  pro- 
vides for  authentic  record  of  date  of  entry 
of  Judgment.  It  requires  clerk  immediately 
after  entering  Judgment  to  make  up  and  file 
judgment-roll.  This  means  that  he  must  In- 
dorse roll  as  Sled  on  particular  date  and 
authenticate  Indorsement  by  his  official  sig- 
nature. This  In  absence  of  other  evidence 
would  raise  presumption  that  ofBclal  duty 
has  been  duly  performed  and  be  authentic 
evidence  that  Judgment  had  been  entered 
Immediately  before  on  same  date. — Estate 
of  Pichoir,  239  Cal.  694,  897,  TO  Pac  214,  73 
Pac.  604. 

1*.    Decree  of  distrlbatioa— Appeal  frons. 

— The  only  papers  which  an  appellate  court 
can  consider  on  an  appeal  from  a  decree  of 
distribution,  where  the  bill  of  exceptions 
or  transcript  has  not  been  authenticated  by 
the  trial  Judge,  are  the  papers  which  would 
be  the  equivalent  of  the  Judgment-roll  In 
an  ordinary  civil  action,  that  is,  the  petition 
for  distribution,  the  opposition  thereto,  if 
any,  the  counter-petitions  filed,  or  any  other 
papers  in  the  nature  of  pleadings  purporting 
to  set  forth  claims  of  parties  who  appeared 
and  claimed  distribution,  with  the  answers 
thereto,  also  the  findings  of  the  court,  if 
any,  or  any  orders  or  other  papers  of  like 
character  mentioned  In  this  section. — Estate 
of  Gamble,  166  Cal.  268.  136  Pac.  970. 

Aa  to  probate  proeecdiaga,  see  pars.  84-36, 
this  note. 

11.  There  la  no  "Judgment- roll,"  strictly 
speaking.  In  proceedings  In  probate,  but 
whenever  proceedings  In  probate  are  so 
akin  to  a  civil  action  as  to  necessitate  the 

"papera,"  which  are  declared  by  this  sec- 
tion to  constitute  the  judgment-roll,  they 
may  be  held  to  constitute  the  judgment-roll 
referred  to  in  section  661,  ante,  (repealed). 
—Going  V.  Guy,  168  Cal.  279,  135  Pac.  1128. 

12.  The  Judgment-roll  on  an  appeal  from 
a  decree  of  distribution  Is  the  petition  for 
distribution,  the  opposition  thereto,  if  any 
written  opposition  Is  filed,  the  counter-peti- 
tions filed,  if  any,  or  any  other  papers  In  the 
nature  of  pleadings  filed  at  or  before  the 
hearing  purporting  to  set  forth  the  claims 
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Of  the  parties  who  appeared  and  claimed 

distribution,  with  the  answers  thereto,  also 
the  flndlngrs  of  the  court,  .if  any,  upon  the 
isaue  formed,  any  orders  or  other  papers  of 
like  character  to  those  mentioned  in  sec- 
tion 870  of  the  Code  of  Civil  Procedure,  and 
the  decree  of  distribution  Itself. — Estate  of 
Broome,  189  Cat.  604,  147  Pac.  270. 

13.  It  is  axiomatic  that  papers  not  prop- 
erly authenticated  as  having  been  used  on  a 
hearlngr  reauttinff  In  a  judgment  or  order  or 
decree,  can  not  be  considered  on  appeal, 
saving  those  papers  and  those  alone  which 
may  be  considered  as  a  part  of  the  Judg- 
ment-roll.— Estate  of  Broome,  169  Cal.  804, 
147  Pac.  270. 

14.  Direct  attaek  —  How  Jndgment  mnm- 
tained. — To  sustain  Judgment  on  direct  at- 
tack record  must  show  court  had  Jurisdiction 
of  person  against  whom  Judgment  was  ren- 
dered and  that  Judgment  was  warranted  by 
allegations  of  pleadings  of  the  party  in 
whose  favor  it  was  rendered.  In  determin- 
ing that  question  recitals  In  Judgment  Can 
not  be  referred  to  for  question  Is  whether 
record  sustains  Judgment.  Such  recitals 
therefore  will  not  be  accepted  as  substlttafe 
for  summons  and  proof  of  service. — -McKlai- 
lay  V.  Tuttle,  42  Cal.  570.  B77.  ■  ^ 

15.  Gatry  In  mlBUtca  is  evidently  In- 
tended for  guidance  of  court  In  its  further 
action  In  cause,  and  ceases  to  be  of  value 
upoif  entry  of  Judgment;  for  It  forms  no  part 
of  judgment-roll  or  "record"  of  Judicial  ac- 
tion of  court,  and  can  not  be  used  to  im- 
peach that  record. — Von  Schmidt  v.  Wfdber, 
99  Cal.  511,  515,  34  Pac.  109. 

16.  ETldencc — Admissibility  of  Jadgm^tT 
roll  In  evidence  Is  to  be  determined  upon  Its 
inspection. — Crin  v.  Kesslng,  89  Cal.  478,  483, 
Zi  Am.  St.  Hep.  401,  28  Pac.  1074. 

IT.  Saate— Farclgn  jadgiaeMt  of  eonrt  of 

areneral  Jnrtsdietlon  Is  presumed  to  be  cor- 
rect: Is  admissible  In  evidence  when  duly 
authenticated,  and  if  It  contains  flndlng  or 
recital  of  service  by  publication.  It  will  be 
presumed  such  service  was  made  upon  suf- 
flcient  affidavit  and  order. — McHatton  v. 
Rhodes,  H3  Cal.  275.  277,  279,  101  Am.  St. 
Rep.  125,  76  Pac.  1036. 

18.  Same — la  aetioas  lavolvlng  adverse 
poasesBloa  Judgment-rolls  in  other  actions 
are  admissible  to  show  defendant  at  various 
times  claimed  title  to  land  and  as  thus  tend- 
ing to  prove  adverse  possession. — Hlnes  v. 
Good.  128  Cal.  38,  41,  79  Am.  St.  Rep.  22,  60 
Pac.  527. 

18.  Same — Of  another  connty, — Admissi- 
bility of  Judgment-roll  of  another  county 
does  not  depend  upon  manner  in  which  It 
was  taken  from  that  county  to  court  where 
U  Is  sought  to  be  used. — People  v.  Alden, 
113  Cal.  264,  267,  45  Pac.  327. 

20,  Saia^-Oa  appllcatfoa  for  writ  of  as- 
■lotaaee  Judgment-roll  Is  admlasible  In  evi- 
dence although  appeal  be  pending  where 
execution  baa  not  been  stayed. — California 
U.  &  S.  Bank  T.  Graves,  129  Cat.  640,  661, 
62  Pac.  259. 
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n.  Same— Partle8.-rJudgment-roll  is  not 

evidence  to  bind  or  estop  defendant  unless 
parties  to  action  be  same  or  in  privity. — 
Cloverdate  v.  Smith,  128  Cal.  230,  235,  60 
Pac.  861. 

22.  Existence  of  Judgment-roll — Does  not 
depend  Bpon  fact  that  clerk  has  fastened 
these  papers  together,  nor  do  any  other 
papers  which  clerk  may  have  Joined  with 
those  which  statute  declares  should  consti- 
tute Judgment-roll  become  part  of  such  roll 
by  reason  of  having  been  so  joIned.< — Cotton 
I..  &  W.  Co.  V.  Swarts,  99  Cal.  278.  281,  33 
Pac,  878. 

28.  Final  Jadgneat-— Host  be  rendered 
and  entered  befori  roll  can  be  made  up. — 
Emerlc  v.  Alrarado,  64  Cal.  529,  642,  2  Pac. 
418. 

24.    PIndfnga  contemplated  by  this  section 

should  consist  of  concise,  distinct,  pointed, 
and  separate  statement  of  each  specific  es- 
sential fact  established  by  evidence  in  Its 
proper  order  without  any  of  testimony  by 
which  facts  are  proved,  followed  by  similar 
statement  of  conclusions  of  law  drawn  from 
'facts  thus  found.  It  is  distinct  from  written 
opinion.  If  one  be  delivered,  which  forms  no 
part  of  Judgment-roll. — Hidden  v.  Jordan, 
28  Cal.  301,  306. 

ZS.  Findings  and  Judgment— Hay  he  In- 
corporated in  same  document  and  Judgment 
Is  not  rendered  ineffective  for  that  reason. 
—Hopkins  v,  Warner,  109  Cal.  138,  139,  41 

Pac.  868. 

26.    Impeachment  —  Evidence     allonde. — 

Judgment -roll  can  not  be  impeached  for 
want  of  Jurisdiction  by  evidence  aliunde, 
and  hence,  minutes  and  flies  of  court  are  in- 
admissible for  that  purpose, — Ballerlno  v. 
Superior  Court,  2  Cal.  App.  769,  84  Pac.  225. 

ST.  HlnkiterlBl  doty  of  clcrfc.—Upon  flllng 
of  flndlngs  and  decree,  it  Is  ministerial  duty 
of  clerk  to  enter  and  docket  Judgment  and 
prepare  and  flle  Judgment-roll. — Baker  v. 
Brfckell,  102  Cal.  620,  623.  36  Pac.  950. 

28,  Ncrlect  of  clerk  to  make  up  Judg- 
ment-roll does  not  vitiate  judgment  or  pro- 
ceedings under  it.  Judgment-roll  is  in  fact 
not  to  b©  made  up  until  after  entry. — Sharp 
V.  Lumley.  34  Cal.  611.  614. 

28.  PresnmpttoB  on  appeal— Correctness 
of  Jndcmcnt-roll. — In  absence  of  showing  to 
contrary.  It  will  he  presumed  that  proceed- 
ings, order,  Undlnga,  and  Judgment  con- 
tained In  transcript  certified  by  clerk  to  be 
correct  are  those  which  constitute  the  judg- 
ment-roll.—O'Shea  T.  Wilkinson,  96  Cat.  454, 
455,  30  Pac.  688. 

SO.  Same— Ob    the    Judament-roll  alone 

are  all  In  support  of  the  regularity  of  the 
proceedings  as  they  affect  the  validity  of 
the  Judgment,  and  on  such  an  appeal  where 
an  amended  answer  appears  In  the  record 
without  further  explanation.  It  Is  presumed 
to  have  been  filed  with  leave  of  court,  or 
to  have  been  an  amendment  as  of  right  and 
filed  within  the  statutory  time  for  such  an 
amendment. — Segerstrom  v.  Scott,  16  Cal. 
APP.>  260,  116  Pac.  690. 
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SI.  Same  —  Of  performance  of  datr  by 
clerk. —  Presumption  Is  that  clerk  whose 
duty  It  is  to  make  up  and  file  Judgment-rot] 
did  so,  and  the  statute  provides  that  roll 
should  be  died  In  county  where  judgment 
is  recovered.  Statement  In  execution  that 
Judgment  was  recovered  In  certain  county 
raises  presumption  that  roll  was  flled  In 
such  county. — ^Van  Cleav«  v.  Bucher,  79  Cal. 
600,  602,  21  Pac.  964. 

82.  Same— Of  validity  of  Jndvmeot. — All 
Intendments  will  be  made  In  support  ot 
judgment  and  all  proceedings  necessary  to 
Its  validity  will  be  presumed  to  have  been 
regularly  taken,  and  any  matter  which 
might  have  been  presented  to  court  below 
which  would  have  authorized  judgment  will 
be  presumed  to  have  been  thus  presented  If 
record  shows  nothing  to  contrary  upon  ap- 
peal from  judgment.^ — Von  Schmidt  v.  Von 
Schmidt,  104  Cal.  647.  660,  38  Pac.  361. 

SS.  Same  — Sane  —  Wkea  arlaea.  —  Pre- 
sumption which  law  implies  in  support  of 
Judgments  of  courts  of  general  Jurisdiction 
only  arises  with  respect  to  Jurisdictional 
facta  concerning  which  record  Is  silent. 
Where  judgment  recites  service  of  process 
on  detendant  but  Judgment-roll  shows  In- 
sulllclent  and  void  service  by  publication, 
recitals  of  judgment  do  not  control  and  can 
not  be  held  to  show  Jurisdiction. — ^Latta  v. 
Tutton.  122  Cal.  279.  882,  68  Am.  St.  Rep. 
30,  54  Pac.  844. 

34.  Probate  proceedings. — In  proceedings 
in  probate  there  Is  no  Judgment-roll  strictly 
speaking,  but  whenever  proceedings  in  pro- 
bate are  so  akin  to  civil  action  as  to  neces- 
sitate "papers"  which  are  declared  by  this 
section  to  constitute  judgment-roll  In  civil 
action,  they  may  be  held  to  constitute  Judg- 
ment-roll referred  to  in  section  661.  ante 
(repealed). — Estate  of  Ryer,  110  Cal.  566, 
660,  42  Pac.  1082. 

As  to  decree  of  dtstrlhatloa  aad  appeal 

therefrom,  see  pars.  10-13,  this  note. 

35.  Same— Settlement  of  aceonatn  of  ex- 
eentor  or  administrator,  though  aometlmes 
spoken  of  as  an  order  is  In  effect  Judgment, 
and  In  proceedings  for  settlement  of  such 
accounts,  petition  and  account,  and  written 
objections  filed  to  it  are  pleadings  which 
the  clerk  Is  required  to  attach  to  copy  of 
judgment,  and  these  constitute  judgment- 
roll.— Miller  V.  Lux,  100  Cat.  609,  613,  35  Pac. 
346,  639,  following  doctrine  in  Estate  ot 
Page,  67  CaL  288;  Bstate  of  Isaacs,  SO  Cal. 
106. 

36.  In  proceeding  for  settlement  of  ac- 
count of  administrator  petition  and  account 
and  writt«n  objections  flled  to  it  are  plead- 
ings which  clerk  Is  required  to  attach  to 
copy  of  judgment  and  these  constitute  judg'- 
ment-roll. — Estate  of  Isaacs,  SO  Cal.  106: 
Estate  of  Page,  67  Cal.  2S8,  S40;  Miller  v. 
Lux,  100  Cal.  609,  61S,  36  Pac.  846. 

87.    Record  of  Judgment  — la  Jndgment- 

roll.  and  statute  has  provided  of  what  this 
should  consist,  and  upon  appeal  from  final 
judgment  the  only  papers  that  can  be  con- 
sidered where  there  Is  no  bill  of  exceptions 


are  Tiotice  of  appeal  and  Judgment-roll. — 
Slchler  v.  Look,  93  Cal.  600,  606.  29  Pac.  220. 

SB,  Same— Alt  casentlnls  of  common-law 

record  are  contained  in  Judgment-roll  pro- 
vided by  this  section.  It  omits  formal  parts 
— the  placlta  memorandum,  continuances, 
and  connecting  links,  some  of  which  have 
been  rendered  unnecessary  by  changes  In 
our  proceedings,  but  It  contains  substance 
of  former  rolls. (Sawyer,  J.>. — Hahn  v.  Kelly, 
34  Cal.  S91,  426,  94  Am.  Deo.  742. 

89.  Reeltal  af  service  la  Judgment  Itself 
in  case  where  roll  has  been  lost  is  conclu- 
sive on  collateral  attack  and  parol  testi- 
mony Is  not  admissible  to  contradict  same 
after  lapse  of  many  years. — People  ▼.  Har- 
rison. 84  Cal.  607,  24  Pac.  311. 

40.  Nothing  appearing  In  Judgment-roll 
to  contradict  recitals  of  dije  service  of  pro- 
cess found  In  decree  they  are  deemed  true 
and  show  court  had  Jurisdiction  of  subject- 
matter  and  parties.  Judgment  of  court  of 
general  jurisdiction  is  conclusively  pre- 
sumed to  be  correct  unless  record  Itself 
shows  that  court  did  not  have  jurisdiction. 
When  it  has  such  jurisdiction  its  record 
speaks  absolute  verity  because  It  is  court's 
record  of  Its  own  acts  and  such  Jurisdiction 
will  be  conclusively  presumed  unless  con- 
trary appears  upon  face  of  record.— Butler 
V.  Soule,  124  Cal.  69,  71.  B6  Pac.  601.  See 
Crim  v.  Kesslng,  88  Cal.  478.  28  Am.  St.  Rep. 
491,  26  I^c.  1074. 

41.  Affidavit  and  order  for  publication 
constituted  no  part  of  Judgment-roll  prior  to 
amendment  of  1896,  and  therefore  affidavits 
of  service  and  recitals  in  judgment  found  in 
Judgment-roll  are  conclusive. — Estate  of 
Newman,  76  Cal.  218,  220.  7  Am.  St.  Rep.  146, 
16  Pac.  887. 

43.  Same  — mrcet  attack.  —  Recital  and 
findings  that  certain  defendants  had  been 
duly  served  with  summons,  had  not  ap- 
peared, and  that  their  defaults  had  been 
duly  and  regularly  taken  and  entered,  is  not 
conclusive  proof  of  facts  as  against  defend- 
ant who  has  not  answered;  and  is  not  con- 
clusive against  evidence  of  service  required 
to  be  In,  and  when  found  in,  judgment-roll, 
which  does  not  show  valid  service,  and 
where  it  appears  by  such  record  that  service 
was  insufflclent,  judgment  Is  invalid  and 
void. — Relnhart  v.  Lugo,  86  Cal.  396,  899,  400, 
21  Am.  St.  Rep.  52.  14  Pac.  1089. 

48.  Same— Collateral  attack— Prima  tnele 
evidence  of  service  only  la  supplied  by  re- 
eltal in  Judgment  when  judgment  Is  directly 
attacked,  and  Is  never  conclusive  except 
where  attack  Is  collateral.  —  Whitney  v. 
Daggett,  108  Cal.  232,  286,  41  Pac.  471. 

44.  Setting  aMide  void  jndgmenl. — Judg- 
ment void  on  Its  face  and  which  requires 
only  Inspection  of  judgment-roll  to  show  In- 
validity may  be  set  aside  on  motion  by  court 
rendering  it  at  any  time  after  its  entry,  and 
Judgment  which  is  In  fact  void  for  want 'of 
Jurisdiction  over  person  of  defendant,  but 
where  Invalidity  does  not  appear  from  judg- 
ment-roll, may  be  set  aside  upon  motion 
within  reasonable  time  after  entry. — People 
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ex  rel.  Schwartz  v.  Temple,  103  Cal.  447.  4BS, 
S7  Pae.  414. 

45.  "A  JudKment  which  Is  void  upon  Its 
face  and  which  requires  only  an  Inspection 
of  Judgment-roll  to  demonstrate  its  want  of 
vitality,  is  a  dead  limb  upon  the  Judicial 
tree,  and  shoud  be  lopped  ofC,  If  power  so  to 
do  exists.  It  can  bear  no  fruit  to  plaintiff, 
but  Is  constant  menace  to  defendant." — Peo- 
ple V.  Greene,  74  Cal.  400,  406,  6  Am.  St.  Rep. 
448,  16  Fac.  IB?;  People  T.  Davlfl,  148  Cal. 
673,  676,  77  Pac.  661. 

40.  S«Me  —  What  neecH«iT>  —  Judgrtnent 
can  not  be  vacated  or  set  aside  except  upon 
application  pursuant  to  section  473,  ante, 
unless  Its  Invalidity  Is  apparent  from  in- 
spection of  Juderment-roll.  If  Its  Invalidity 
does  not  appear  from  such  inspection,  sole 
remedy  of  aggrieved  party,  who  may  not  In 
fact  have  been  served  with  process,  must  be 
found  In  new  action  on  equity  side  of  court. 
— People  T.  Davis,  14S  Cal.  673,  676,  77  Fac 
661. 

47.  To  obtain  order  vacating  Judgment  on 
ground  of  defect  In  affidavit  for  publication 
of  summons.  It  Is  necessary  that  Judgment 
be  void  on  face  of  record,  or  In  other  words. 
It  should  appear  from  record  that  affidavit 
was  so  defective  as  to  confirm  no  Jurisdic- 
tion on  trial  Judge  to  make  an  order  for  pub- 
lication.—People  v.  Wrln,  143  Cal.  11,  13,  76 
Pac.  646. 

48.  Same — Unaathorlacd  detanlt. — Court 
at  any  time  may  set  aside  default  Judgment 
by  clerk  when  it  appears  from  roll  that 
clerk  had  no  antborlty  to  enter  It — Whar- 
ton V.  Harlan.  68  Cal.  422,  426,  9  Pac.  727; 
People  V.  Greene,  74  Cal.  400,  404,  6  Am.  St. 
Rep.  448,  16  Pac.  197;  Hyde  v.  Reddlngr,  74 
Cal.  493,  601,  16  Pac.  380. 

4e.  StNtnte  af  lladtattoaa  Is  set  running 
by  entry  of  Judgment  and  not  by  ministe- 
rial act  of  clerk  In  compiling  Judgment-roll, 
which  by  very  contemplation  of  law  Is  to  be 
done  after  entry  of  Judgment. — Dore  T. 
Klumpke,  140  Cal.  366,  357,  73  Pac.  1064. 

DO.  Time  wbes  roll  made  ap, — Only  after 
"entry"  of  Judgment  In  Judgment-book  and 
not  before  can  Judgment-roll  be  made  up 
and  filed. — Menzles  v.  Watson,  105  Cat.  109, 
111,  88  Pac.  641. 

51.  Void  JudKneat — Hovr  determined. — 
Judgment  Is  void  upon  Its  face  only  when 
that  fact  Is  made  apparent  by  Inspection  of 
Judgment-roll. — People  v.  Thomas,  101  Cal. 
671,  673,  86  Pac  9.  See  Hahn  v.  Kelly,  34 
Cal.  391,  404.  94  Am.  Dec.  742;  Jacks  v. 
Baldez.  97  Cal.  91.  SI  Pac.  899;  People  ex  rel. 
Schwartz  v.  Temple,  103  Cal.  447.  453,  37  Pac. 
414:  Latta  v.  Tutton,  122  Cal.  279.  282.  68 
Am.  St.  Rep.  30,  54  Pac.  844. 

52.  It  Is  settled  law  that  Judgment  is  not 
void  upon  Its  face,  unless  Its  Invadllity  is  ap- 
parent from  an  Inspection  of  Judgment-roll. 
— People  T.  Davis.  143  Cal.  678,  676,  77  Pac. 
661. 

US.  SauBe— n«atwiptioa^Whether  Judg- 
ment Is  void  or  not  must  be  determined  by 

1* 


inspection  of  Judgment-roll  Prior  to  amend- 
ment of  1895  neither  affidavit  nor  order  for 
publication  of  summons  constituted  any  part 
of  Judgment-roll,  and  under  law  then  In 
force  can  not  be  considered.  In  case  where 
service  by  publication  was  authorized  and 
appears  from  roll,  it  must  be  conclusively 
presumed  that  proper  affidavit  and  order 
were  made. — People  v.  Davts,  143  Cal.  673, 
677,  77  Pac.  651. 

II.  PAPBRS  CONSTITUTINC  PART  OF 

JUDGMENT- ROLL. 

S4.  ABdavIt  tor  publlcatloa  of  sumMona 
—  Slave  ameadBiCHt  af  ISW.  —  Since  the 
amendment  of  1896.  the  affidavit  for  publi- 
cation of  summons  where  service  Is  by  pub- 
lication Is  a  part  of  the  Judgment-roll  and 
may  be  considered  In  determining  from  the 
record  whether  or  not  a  Judgment  Is  void. 
— People  v.  Mulcahy,  159  Cal.  34,  112  Pac. 
853. 

BO.    Aaswer,  orlslnal— Aa  essential  part 

of  indgmrat-roll.— rThe  original  answer  Is 
an  essential  part  of  the  Judgment-roll,  and 
wh°re  the  same  Is  omitted  from  the  Judg- 
ment-roll presented  on  the  appeal  from  the 
Judgment  and  order  denying  new  trial,  and 
the  answer  which  the  court  refused  to  allow 
substituted,  the  Judgment-roll  Is  fatally  de- 
fective.— Lincoln  County  Bank  v.  Fetterman, 
J  70  Cal.  367,  149  Pac.  811. 

M.  Bill  of  exceptlaas.— All  bills  of  ex- 
ceptions taken  and  filed  are  part  of  Judg- 
ment-roll, and  appellant  Is  required  to  bring 
to  appellate  court,  upon  appeal  from  Judg- 
ment, copy  of  Judgment-roll,  and,  therefore, 
If  upon  second  appeal  there  are  found  In 
record  matters  which  were  not  determined 
upon  former  appeal,  appellant  has  right  to 
be  heard  tbereon. — Klauber  v.  San  Diego 
8.  C.  Co.,  98  Cal.  106,  109,  32  Pac.  876. 

57.  Exceptions  taken  during  trial  should 
be  written  out  and  reduced  to  form  of  bill 
and  filed  In  case,  and  when  Judgment-roll  Is 
made  up,  attached  to  It.  Minutes  of  court  Is 
not  proper  place  for  these  exceptions,  as 
they  form  no  part  of  Judgment-roll. — More 
V.  Del  Valle,  28  Cal.  170.  174. 

58.  Exceptions  taken  at  trial  and  duly 
settled  in  bill  are  annexed  to  and  form  part 
of  Judgment-roll,  and,  therefore,  constitute 
part  of  record  on  appeal  from  Judgment  on 
Judgment-roll  alone. — Wetherbee  v.  Carroll. 
33  Cal.  S49,  663. 

89.  Same  -~  Need  aat  be  ladaded.  —  By 
mandate  of  this  section  that  clerk  make  up 
Judgment-roll  Immediately  after  entry  of 
Judgment  party  Is  not  precluded  from  on 
appeal'  using  bill  of  exceptions  made  up 
and  settled  pursuant  to  section  660,  ante, 
and  such  bill  may  form  part  of  record  on 
appeal  from  Judgment. — Caldwell  v.  Parks, 
47  Cal.  640,  641;  Berry  v,  San  Francisco  ft 
N.  P.  R.  Co..  47  Cal.  643.  644. 

00.    Cbansc  of  partlea.— la  ■reaernl. — Order 
directing   names   of   two   plaintiffs    to  be 
stricken    from    complaint    forms    part  of 
JucI?mcnt-roI1,   and   therefore   no  amended 
31 
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complaint  to  show  such  fact  need  be  filed. 
— Tormey  v.  Pierce,  49  Cal.  306,  107. 

81.    Ssme  —  Order    rab«<MtttlMv  plaintiff 

being  order  "relating^  to  change  of  parties" 
becomee  part  of  Judgment -roll  and  Imparts 
same  verity  as  to  other  parts  of  record. — 
Crlm  V.  KeSBing,  89  Cal.  478.  186.  23 'Am.  St. 
Rep.  491,  26  Pac.  1074. 

62.  ConatrnctlOB  of  ■ecllon  — 'BlTecl  of 
ameadmeiit  of  1907. — The  amendment  of  this 
section,  making  "all  orders  striking  out  any 
pleading  In  whole  or  in  part"  part  of  the 
Judgment-roll  does  not  enlarge  the  scope  of 
the  appeal  from  the  order  denying  a  motion 
for  new  trial.  —  Stockton  Iron  Works  v. 
Walters.  18  Cal.  App.  37S.  377,  123  Pac.  240. 

•S.  C^teata  of  roll. — The  papers  desig- 
nated as  forming  judgment-roll  are  those 
which  are  elsewhere  mentioned  as  part  oT 
proceedings,  culminating  In  Judgment  in  suit. 
"Judgment."  of  which  copy  is  to  be  included 
in  "roll,"  Is  Judgment  defined  In  section  577. 
ante,  as  "the  llnal  determination  of  rights 
of  party  In  action  or  proceeding,"  and  at*  • 
there  can  be  but  one  "final  determination" 
>in  action.  It  follows  that  there  can  be  but 
one-  Judgment  In  Judgment-roll,  and  that  If 
'during  proceedings  In  action  a  Judgment 
'Should  be  set  aside  and  another  thereafter 
entered,  only  this  last  Judgment  can  form 
part  of  Judgment-roll,  Just  as  when  com- 
plaint or  answer  Is  amended  only  amendod 
pleadings,  or  those  upon  which  cause  w:'^ 
tried,  form  "pleadings"  which  arc  part  of 
Judgment-roll,  —  CoUon  L.  ft  W.  Co.  v. 
Rwartz,  99  Gal.  278,  282,  33  Vsl"..  878. 

04.  Copy  of  Jatfsneat  whether  by  default 
or  after  trial  musi  be  contained  In  roll. — 
Thomas  v.  Anderson.  GE  Cal.  43,  '44. 

flS,  CroM-coaipialat— Part  of  iadgmeat- 
roll  and  roll  must  show  proof  of  service 
thereof,  although  no  summons  Is  required 
to  be  issued  thereon,  or  Judgment  by  de- 
fault can  not  be  rendered  against  cross- 
defendants. — White  V.  Patton,  87  Cal.  151, 
154,  25  Pac.  270. 

W.  DeclBlon  or  fintllngs  (which  is  a  very 
diflferent  thing  from  opinion)  constitutes 
part  of  Judgment-roll  and  is  always  sent  up 
on  appeal. — Kimball  v.  Stormer,  66  Cal.  116, 
US,  3  Pac,  408. 

VT.  OrUriaal  compialat  —  Is  not  for  all 
purposes  saperscded  by  amended  .complaint. 
It  is  stilt  part  of  record  In  case  and  may  be 
referred  to  for  many  purposes.  Whether  it 
should  be  made  part  of  Judgment-roll. 
quEere. — Redlngton  v.  Cornwell,  90  Cal,  49. 
60,  27  Pac.  40. 

68.  Proof  of  servlee  of  ■omnianN  mUMt  ap- 
pear from  roll  made  up  upon  default  Judg- 
ment, and  muct  affirmatively  show  court  ac- 
quired Jurisdiction,  e.  g..  If  affidavit  falls  to 
show  party  making  service  was  over  age  of 
eighteen  years  It  Is  Insufflclefit, — Barney  v. 
VIgoureaux,  76  Cal.  376,  378.  17  Pac.  433. 

69.  Proof  of  service  of  summons  issued 
upon  cross-complaint  sbould  be  contained  In 
Judgment-roll  with  memorandum  of  default 
of  defendants  falling  to  answer  cross-com- 


plaint Indorsed  thereon. — Winter  v  McMil- 
lan, 87  Cal,  266.  266,  22  Am.  St.  Rep,  243,  26 
Pac.  407. 

70.  Where  service  Is  made  by  publication 
record  must  affirmatively  Ahow  proper  ser- 
vice, ori  upon  direct  attack,  It  will  be  held 
court  did  not  acquire  Jurisdiction.- — Weeka 
V.  Garibaldi  South  Gold  Mln.  Co.,  73  Cal.  599. 
601,  15  Pac.  302. 

71.  Same — What  it  Is. — By  proof  of  ser- 
vice Is  meant  affidavit  of  party  making  ser- 
vice, or  certificate  of  ofHcer  If  service  Is 
made  by  officer,  showing  his  competency  to 
make  service,  and  that  he  In  fact  made  It, 
or  if  service  be  made  by  publication,  affi- 
davit of  printer,  or  his  foreman,  or  principal 
clerk,  showing  publication  has  been  made, 
and  affidavit  showing  deposit  in  post-office 
If  such  deposit  was  made. — Hahn  v.  "Kelly, 
34  Cal.  391,  404,  94  Am.  Dec  742. 

72.  Publication  of  aunitnons  —  AHidavlt 
and  order — Prior  to  1805,  affidavit  and  order 
for  publication  of  summons  formed  no  part 
of  Judgment-roll.  But  since  that  amendment 
they  must  be  Included,  and  facts  necessary 
to  be  stated  therein  are  equally  evidence  of 
steps  by  which  Jurisdiction  of  person  of  de- 
fendant Is  obtained  as  Is  summons  Itself. — 
Kahn  V.  Matthal,  116  Cal.  689,  691,  692,  47 
Pac.  698. 

73.  Affidavit  to  procure  publication  of 
summons  and  proof  of  service  must  now  be 
made  part  of  Judgnnent-roll. — San  Diego 
Sav.  Bank  v.  Goodsell,  137  Cal.  420,  428,  70 
Pac.  299. 

74.  Some— How  con*ldrred. — Statute  pro- 
viding that  affidavit  for  publication  of  sum- 
mons, and  order  directing  Its  publication, 
should  form  part  of  Judgment-roll,  these 
documents  are  therefore  to  be  conuldered  in 
determining  whether  court  obtained  Juris- 
diction of  defendant  in  action. — Parsons  v. 
Wels,  144  Cal.  410,  415,  77  Pac.  1007. 

75.  Report  of  referee. — Where  the  ref- 
eree reports  decision  upon  whole  case  bij 
report  stands  as  decision  of  court,  and  Is 
part  of  Judgment-roll  same  as  would  be 
finding  of  court. — Thompson  v.  Patterson,  54 
Cal.  542,  646.  See  Faulkner  v.  Hendy,  103 
Cal.  15,  20,  36  Pac.  1021. 

76.  Reqnlrvnent  that  "m  copr  of  the  ver- 
dict of  the  Jury**  be  Included  In  the  Judg- 
ment-roll embraces  the  special  verdicts, — 
which  themselves  absolutely  control  the 
general  verdict, — as  well  as  the  general  ver- 
dict.— California  Wine  Assoc.  v.  Commercial 
Union  Fire  Ins.  Co.  of  New  York,  169  Cal. 
149.  112  Pac.  858. 

77.  Special  verdict  is  part  of  the  Judg- 
ment-roll.— California  Wine  Assoc.  v.  Com- 
mercial Union  Fire  Ins.  Co..  159  Cel.  49,  S2, 
112  Pac.  858. 

~N.  Stipulation — Entered  In  mlnnleH  of 
eonrt,  aa  ■follows:  "Attorneys  for  plaintiff 
and  said  attorney  for  'W  now  stipulate  that 
answer  of  'W,'  now  on  trial,  to  plaintiff's 
amended  complaint,  but  his  answer  to  said 
amended  complaint,  when  amended  as  liere- 
■  nl'efore  specified,"  bci'ame  part  of  plead* 
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Ing,  and  was  properlr  attached  to  judfrment- 
■"olL — Kent  v.  San  Francisco  Sav.  Union,  130 
Cal.  401,  406,  62.Pac.  620. 

79.    Verdict  —  Part  of  jHiUnieat.toll.  and 

when  appearing  therein  will  be  presumed  to 
have  been  properly  recorded  and  entered  by 
clerk  aa  required  by  section  628.  ante,  — 
Goldman  v.  Rogrers,  85  Cal.  574,  579,  24  Pac. 
782. 

f*0.  Want  of  Andinrs  In  JndirmrRf-roll— . 
rmumptlon. — Where  no  findings  appear  In 
the  Judgment-roll  In  the  record  oh  appeal 
on  the  JudffRient-roll  alone.  It  will  be  pre- 
sumed that  flndlnffs  were  waived  in  accord* 
ance  with  the  provisions  of  section  634,  ante. 
— Kritzer  v.  Tracy  Eng.  Co.,  16  Cal.  App. 
290.  116  Pac.  700. 

HI.  PAPiSRS  NOT  CONSTITUTING  PART 
OF  JUDGMENT- ROLL. 

81.  AffldBTits  for  publlcallan  of  MotamoBS. 

— Upon  a  direct  attack  by  appeal  the  judg- 
ment can  not  be  held  to  be  void  merely 
because  the  affidavits  upon  which  the  order 
for  publication  of  summons  was  granted  do 
not  appear  in  the  Judgment-roll. — William 
Wilson  Co.  V.  Tralnor,  27  Cal.  App.  43,  148 
Pac.  9E4. 

82.  Some — As  order  tor  pnblfcBtloB  of 
■nmmoBB—Prlor  to  IHOS,  these  papers  were 
not  a  part  of  the  Judgment-roll,  and  could 

not  be  examined  for  the  purpose  of  ascer- 
taining, upon  collateral  attack  upon  the 
Judgrment.  wliether  they  were  suflicient  or 
otherwise,  but  must.  In  such  case,  be  con- 
clusively presumed  to  have  complied  with 
all  legal  requfrements. — Estate  of  HcNel^ 
155  Cal.  342,  100  Pac  1086. 

83.  Prior  to  amendment  of  1895.  the  af- 
fidavit and  order  did  not  constitute  a  part 
of  the  roll,  and  In  the  case  of  a  Judgment 
rendered  previous  to  that  amendment, 
where  the  service  of  summons  appeared  to 
have  been  authorized.  It  must  be  conclu- 
sively presumed  that  there  was  a  sufficient 
affidavit  and  a  sufficient  order. — Lake  V. 
Bonynge,  161  Cal.  126,  118  Pac.  636. 

84.  Aniendment«  —  The  order  bIIowIbk 
ameMdcd  eenaplBlBt  Is  not  part  of  Judgment- 
roll. — Carter  v.  Paige,  3  Cal.  Unrep.  64,  SO 
Pac.  729. 

SB.  8amc — And  proof  ot  aerrlee.^ — Order 

granting  leave  to  file  amended  pleading  or 
proof  of  service  of  amended  pleading  a,re 
not  part  of  Judgment-roll.»L]vermore  V. 
Webb,  56  Cal.  489,  492. 

86.  Proof  of  service  of  amended  plead- 
ings is  not  required  to  appear  in  Judgment- 
roll.— Riverside  Co.  V.  Stockman,  124  Cal. 
222,  224,  56  Pac.  1027. 

ST.  Ab  appearance — Under  scetloB  1014. 
p«at.  la  not  required  to  be  made  a  part  of 
the  Judgment-roll. — Western  Lumber  &  M. 
Co.  V.  Merchants  Amusement  Co.,  13  Cal. 
App.  4,  9.  108  Pac.  881. 

88.  Same — AppcBraaee  by  wrtlten  Botiee 
as  provided  In  section  1014,  post,  la  not  a 
part  of  the  Judgment-roll,  and  the  absence 
of  evidence  of  service  of  a  defendant,  or  of 


a  pleading  by  him.  is  therefore  not  neces- 
sarily inconsistent  with  a  recital  of  his  ap- 
pearance In  the  Judgment-roll.  In  the  ab- 
sence of  anything  to  the  contrary.  It  wfll 
be  presumed  that  he  did  appear  In  the  mode 
which  la  not  required  by  the  statute  to  be 
shown  In  the  judgment-roll  —  Brown  v. 
Caldwell,  13  Cal.  App.  29,  31,  lb8  Pac.  874. 

80.  Bill  of  pnrtlcalars  constitutes  no  part 
of  Judgment-roll. — Edelman  v.  McDonell,  126 
Cal.  210,  213,  68  Pac.  628. 

SO.    Chanxe  of  vcanc— Proceed lagM  for. — 

Petition,  bond,  and  order  for  change  of 
venue  do  not  constitute  part  of  Judgment- 
roll.— Rough  V.  Booth,  2  Cal.  Unrep.  720,  3 
Pac.  91. 

• 

01.  DefnBlt — Order  settlBC  aside  default 

and  allowing  defendant  to  answer  on  cer- 
tain conditions  forms  no  part  of  Judgment- 
roll. — De  Pedrorena  v.  Hotchklss,  95  Cal. 
638.  638.  30  Pac.  787. 

92.  Order  setting  aside  defendant's  de- 
fault and  Judgment  against  him,  and  restor- 
ing his  answer  to  flies,  forms  no  part  of 
Judgment  -  roll.  —  Von  Schmidt  v.  Von 
Schmidt,  104  Cal,  547,  550,  38  Pac.  361. 

03.  Demurrer — Notice    ot    oven-BlIng  of 

demurrer  and  proof  of  service  thereof  form 
no  part  of  judgment-roll.— Jacks  v.  Baldez, 
97  Cal.  91,  92,  31  Pac.  809. 

M.  Same — Notlec,  aflldavlt.  aad  motloa 
ta  Strike  oDt  demurrer  and  order  made 
thereon  form  no  part  of  Judgment-roll. — 
Orange  Growers'  Banlc  V.  Duncan,  133  Cal. 
2G4,  265,  66  Pac.  469. 

00.  Same— Order  mllBS  on. — Where  stat- 
ute did  not  provide  for  order  ruling  on  de- 
murrer to  be  part  of  Judgment-roll  It  was 
presumed,  statute  being  silent,  that  demur- 
rer had  been  disposed  of. — Abadle  v.  Car- 
rlllo,  32  Cal.  172,  174. 

Oe.  DlreetlOB  to  prepare  flndinga  and 
IndgmeBt. — A  direction  of  the  court  that 
plaintlR's  attorney  prepare  flndings  and 
Judgment  Is  no  part  of  the  Judgment-roll, 
and  hence  an  Inspection  of  it  would  not  dis- 
close that  such  direction  was  given. — Cal- 
ifornia Cent.  Creamery  Co.  v.  Crescent  City 
L.  W.  &  P.  Co.,  30  Cal.  App.  619,  159  Pac. 
209., 

07.  Error  Ib  overrnllBg  demurrer^-Ifecord 

— Waiver. — In  a  case  in  an  appeal  from  a 
Judgment  the  order  made  on  demurrer  to 
the  complaint  does  not  appear  in  the  tran- 
script, the  demurrer  must  be  held  to  have 
been  waived  under  the  provision^  of  the 
above  section  requiring  a  copy  of  an  order 
made  on  demurrer  to  be  made  part  of  the 
judgment-roll. — Watson  v.  Anderson.  38  Cal. 
App.  778.  173  Pac.  394,  following  doctrine  In 
Silcox  v.  Land,  78  Cal.  118,  20  Pac.  297. 

08.  Exhtbtta  aad  ord«r»— Printed  Ib  traa- 

serlpt. — Exhibits  and  orders  printed  in  the 
transcript  but  having  no  place  therein  as 
not  being  part  of  the  Judgment-roll  are 
improperly  in  the  record  when  there  is  no 
bill  of  exceptions,  and  the  appellate  court 
will  not  notice  points  attempted  to  be  made 
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aa  to  them. — Brown  T.  Cantr.  SI  Cal.  App, 
in.  IBS  Pac.  1066. 

M.    FiBdtvsa  —  BeartB*  date  after  Juds. 

mcttt-Tol]  la  presumed  to  have  been  com< 
pleted,  and  being  In  position  in  Judgment- 
roll  after  Judgment,  need  not  be  considered 
a  portion  thereof,  for  on  appeal  all  In- 
tendments are  In  favor  of  regularity  of 
proceedings,  and  In  absence  of  statement  Ol' 
bill  of  exceptions,  It  will  be  presumed  flnd- 
IngB  were  waived. — Gordon  T.  Donahue,  79 
Cal.  BOl,  503,  21  Pac.  070. 

lot.  Saia»— !■  of  defaaltt  are  not 

necessary,  and  form  nb  part  of  Judgment- 
roll.— Hulcahy  V.  Glazier,  SI  Cal.  628,  630; 
Hurray  v.  Murray,  HE  Cal.  266.  270.  37 
L.,R.  A.  626,  47  Pac.  37. 

101.  Findings  of  fact  and  conclusions  of 
law,  where  there  has  been  no  answer  In 
case,  are  unnecessary,  do  not  properly  form 
part  of  Judgment-roll,  and  can  not  be  con- 
sidered on  appeal  upon  Judgment-roll  alone. 
— Thomson  v.  Thomson.  121  Cal.  112,  153 
Pac.  403. 

lOS,  Same — MlHUte-entrT'. — A  minute-en- 
try as  to  findings  made  by  the  clerk  Is  not 
a  part  of  the  Judgment-roll,  and  will  not 
be  considered  to  overturn  the  presumption 
that  findings  were  waived,  where,  on  an 
appeal  on  the  Judgment-roll  alone,  no  find- 
ings appear  In  the  record. — Krltser  v.  Tracy 
Eng.  Co.,  16  Cal.  App.  290,  116  Pac.  700. 

As  to  mlnnte-eatry  by  «lcrk,  see  par.  105, 
this  note. 

103.  Same — Of  referee  to  determine,  not 
whole  Issue,  but  particular  fact,  is  not  part 
of  judgment-roll.— Faulkner  v.  Hendy.  103 
Cal.  15,  20,  36  Pac.  1021. 

104.  Gnardlaa  ad  lltcM — Order  appolDt- 
las  guardian  ad  litem  Is  not  required  to  be 
in  Judgment-roll. — Bmeric  v.  Alvarado,  64 
Cal.  S29,  602,  2  Pac.  418;  Batchelder  v.  Baker, 
7»  Cal.  266,  2S7,  21  Pac.  764. 

106.  Intemcdlat*  order  of  court,  except 
"orders  relating  to  change  of  parties," 
forms  no  part  of  Judgment-roll. — Harper  v. 
Minor,  27  Cal.  107.  110. 

lot.  Mlaatcs  of  clerk — Form  mo  part  of 
Judgment-roll. — Harper  v.  Minor,  27  Cal. 
107,  110;  Von  Schmidt  v.  Widber,  99  Cal.e511, 
SIS,  34  Pac.  109:  Knowles  v.  Baldwin,  126 
Cal.  224.  227,  57  Pac.  988. 

See  par.  101,  this  note. 

107.  Minute-order  of  court  as  basis  for 
entering  second  Judgment  Is  not  part  of 
Judgment-roll. — Galvln  v".  Palmer,  134  Cal. 
426.  429.  66  Pac.  572. 

lOR.  Hotlan  ta  strike  oat — Not  part  of 
JndsBicat-roll  — Order  strlklajr  — Under 
the  provisions  of  the  above  section  as 
amended  by  the  legislature  In  1907  an  or- 
der striking  out  part  of  a  pleading,  is  a 
part  of  the  Judgment-roll  but  the  motion 
to  strike  out  is  not  a  part  of  the  Judgment- 
roll,  even  though  it  be  pleaded  In  the  tran- 
script.— Overton  v.  Noyes,  177  Cal.  450,  170 
Pac.  1110. 


lot,    Notlee  of  lotentlon  to  move  for  ne** 

trial  was  formerly  made  part  of  record  on 
appeal  by  express  statutory  provision,  but 
It  is  not  so  under  present  code. — Pico  v. 
Cohn,  78  Cat.  384.  385,  20  Pac.  706. 

110.  Notice  of  intention  not  a  part  of 
the  Judgment-roll. — Carver  v.  San  Joaquin 
Cigar  Co..  16  Cal.  App.  761,  765,  118  Pac.  92. 

111.  Order— Oraatlas  leave  to  amend  Is 

not  a  part  of  the  Judgment-roll,  and  on  ap- 
peal on  the  Judgment-roll  alone,  without  a 
bill  of  exceptions,  an  amended  answer  ap- 
pearlng  as  a  part  of  the  Judgment-roll  will 
be  presumed  to  have  been  with  leave  or  an 
amendment  as  of  right  and  within  the  time 
allowed  for  such  amendments. — Segerstrom 
V.  Scott,  16  CaL  App.  260,  116  Pac.  690. 

112.  Same  Order  rcfasing  to  strike  ont 
a  pleading  not  included  in  1907  amendment, 
and  not  part  of  Judgment- roll. — South  Yuba 
Water  Co.  v.  Auburn,  16  Cal.  App.  780,  lis 
Pac  101. 

113.  Proof  of  service  of  notice  of  appeal 

la  not,  and  from  nature  of  act  could  not  be. 
part  of  Judgment-roll. — Peck  v.  Affnew,  126 
Cal.  607,  610,  60  Pac.  126. 

11^  PnblicatloB  of  snmmon^— Affldnvit 
and  order  of  pnblleatlon  of  summons  were 
not  part  of  Judgment-roll  prior  to  amend- 
ment of  1896,  and  would  not  appear  In  rec- 
ord on  appeal,  and  In  absence  of  any  show- 
ing to  contrary  It  will  be  presumed  in 
support  of  Judgment  that  finding  of  due  ser- 
vice appearing  In  Judgment7roll  was  based 
upon  service  made  In  pursuance  of  statute. 
— Hahn  V,  Kelly,  34  Cal.  891,  404.  04  Am.  Dec. 
742;  Sichler  v.  Look,  93  Cal.  600,  607,  29  Pac. 
220;  lA  Fetra  v.  Gleason,  101  Cal.  246,  249, 
35  Pac.  765;  People  v.  Thomas,  101  Cal.  571, 
573,  36  Pac.  9;  People  ex  rel.  Schwartz  v. 
Temple,  103  Cal.  447.  453,  37  Pac.  414. 

116.  Report  of  referee— Is  simply  report 
of  teatlmony  upon  which  Judge  bases  his 
findings,  and  forms  no  part  of  Judgment- 
roll. — Harper  v.  Minor,  27  Cal.  107,  109. 

lit.  Striking  ont  pieadlag— Motion  and 
order  to  strike  out  portions  of  complaint 
are  no  part  ot  Judgment-roll. — Harper  v. 
Minor,  27  Cal.  107,  109;  Dlmlck  v.  Campbell, 
31  Cal.  238,  240;  Sharp  v.  Daugney,  S3  Cal. 
606,  613;  Sutter  v.  San  Francisco,  36  Cal.  112, 
114. 

117.  Motion  to  strike  out  portion  of  an- 
swer and  order  denying  same  constitute  no 
part  of  Judgment-roll. — Sutton  v.  Stephan, 
101  Cal.  646,  647,  36  Pac.  106. 

118.  Neither  motion  to  strike  out  parts 
of  complaint  nor  to  make  complaint  more 
definite  or  certain,  or  order  denying  such 
motions.  Is  part  of  Judgment-roll,  and  same 
can  not  be  reviewed  on  appeal  from  Judg- 
ment in  absence  of  bill  of  exceptions. — ■ 
Mock  v.  Santa  Rosa,  126  Cal.  330,  347,  63 
Pac.  836,  following  rule  in  Splnettl  v.  Brlg- 
nardello.  63  Cal.  283;  Sichler  v.  X.ook.  93 
CaL  600,  607,  29  Pac.  220. 
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IIB.  Same — Notice  of  motloa  to  atrlkc 
onl,  and  order  refusing  such  motion,  do  not 
become  part  of  Juderment-roll,  and  can  be 
reviewed  only  upon  blU  of  ezceptlone. — 
Oanceart  T.  Henry,  98  CaL  tBl,  Ztt,  ti  Pac. 
92. 

im.  Saate— Order  atrlklBS  oat  pleadln^B 

doea  not  constitute  part  of  Judgment-roll. — ■ 
De  P«drort;na  v.  Hotchkiss,  96  Cal.  636,  638. 
30  Pac.  787;  Hawley  v.  Kocher.  123  Cal.  77. 
79,  55  Pac.  696. 

121.  Order  striking  out  pleadings  forma 
no  part  of  judRment^roll,  and  therefore 
can  not  be  reviewed  without  bill  of  excep- 
tions.— Spence  v.  Scott,  97  Cal.  181,  81  Paa 
52,  939. 

ISS.  Stlpalatlon — Entered  la  mlnatc*  of 

court  forms  no  part  of  Judgment-roll.— 
Spreckels  v.  Ord,  72  Cal.  86,  88.  13  Pac.  158. 

123.  Same— Of  partlca  that  cause  be  con- 
tinued; that  certain  amount  is  due,  and  that 
It  be  paid  In  certain  Instalments  or  Judg- 


ment might  be  entered,  forms  no  part  of 
Judgment-roll. — Spinettl  v.  Briffnardello,  S8 
Cal.  281.  283. 

124.  TeatlmoBT— Vnlea*  embodied  U  bill 
of  exceptlonM  and  filed,  can  not .  be  made 
part   of  Judgment- roll. — Lee  Sack  Sam 
Gray,  104  Cal.  243.  246.  38  Pac.  85. 

las.  Vacation  of  J n dement— Defective  af- 
fl davit  of  aervlee  of  notice  of  dcclalon— 
JadgmeBl-KOll. — The  proof  of  service  of  a 
notice  of  decision  on  demurrer  not  con- 
stituting mrt  of  the  Judcment-roll  within 
the  provisions  of  the  above  section,  the 
fact  that  the  affidavit  of  service  of  such 
notice  Is  defective  does  not  make  a  Judg- 
ment rendered  thereon  void  on  its  face. — 
Spaulding  &  Co.  v.  Chapin,  37  Cal.  App.  573, 
174  Pac.  334.  following  doctrine  in  Jacks  v. 
Baldez.  97  Cal.  91,  31  Pac.  899;  Calif.  Central 
Creameries  Co.  v.  Crescent  City  Ught, 
Water  &  PowOT  Co..  80  CaL  App.  619,  169 
Pao.  209. 


§  m.   JUDOMENT-UEN,  WHEN  IT  BEGINS  AND  WHEN  IT  EXPIRES. 

Iminediately  after  filing  the  judgment-roll,  the  clerk  must  make  the  proper 

entries  of  the  judgment  under  appropriate  heads,  in  the  docket  kept  hj  him, 

noting  thereon  the  hour  and  minute  of  the  day  of  such  entry;  and  from  the 

time  the  judgment  is  docketed  it  becomes  a  lien  upon  all  the  real  property  of 

the  judgment  debtor  not  exempt  from  execution  in  the  county,  owned  by  him 

at  the  time,  or  which  he  may  afterwards  acquire,  until  the  lien  ceases.  The 

lien  continues  for  five  years  unless  the  enforcement  of  the  judgment  be  stayed 

on  appeal  by  the  execution  of  a  sufficient  undertaking  as  provided  in  this  code, 

in  which  case  the  lien  of  the  judgment  and  any  lien  by  virtue  of  an  attachment 

that  has  been  issued  and  levied  in  the  action  ceases. 

History:  Enacted  March  11,  1872,  a  re-enactment  of  9  204  of  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4.  p.  320; 
March  9,  1895.  Stats,  and  Amdts.  1896,  p.  37;  April  19,  1917.  Stats, 
and  Amdts.  1917,  p.  141.    In  effect  July  27,  1917. 


JUDGMENT-LINE— BEGINS  WHEN,  AND 
WHEN  EXPIRES. 

1.  After-aeqoired  property  —  Date  o£  ae* 
quisition — Priority  of  liens. 

2-  4.  Appeal — Effect  of  stay  of  execution. 

5.  Attachment-lien — Is  merged  in  judg- 

ment-lien. 

6.  Same — Revival. 

7.  Commences,  when. 

8.  Constitutional  law — Limiting  lien. 

9.  Construction- — Statutory  right. 
10.  Conveyanee — Lien  is  not. 

11, 12.  Conveyance  by  debtor — ^In  geneial. 
13, 14.  Same — ^Must  have  vested  interest. 

15.  Creation  of  lien — What  necessary. 
16, 17.  Same — Docketing  of  judgment  is  es- 
sential. 

18, 19.  Death  of  judgment-debtor — Does  not 
destroy  lien. 
20.  Same — Judgment-ereditor  may  petition 
probate  court. 


81.  Docketing  judgment  —  Consists  of  en- 
try in  dooket  in  clerk's  office. 

22, 23.  Same— Ministerial  act. 

24, 25.  Does  not  attach,  wken. 

20.  Equity  suit  to  foreclose. 

27.  Estate  in  the  land— Release  of  lien. 

28.  Execution — Effect  of. 

.  29.  Same — May  be  issned  and  levied  before 
docketing  of  judgment. 

30.  Exempt  property. 

31.  Foreclosure  of  lien. 

32.  Foreclctture  of  mortgage — Lien  In  case 
of. 

33-  3S.  Same — Lien  for  deficiency  judgment. 
36,37.  Same  —  Personal   judgment  against 

mor^ageor. 
38, 39.  Fraudnlent  conveyance — ^Effect  of. 
40.  Homestead  not  affected — In  general. 

41,42.  Same — Docketing  of  judgment  creates 
no  lien  against. 
43.  Judgment-docket — Is  public  record. 
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44.  Judgment  of  the  justice  of  the  peace. 

45.  Judgment   for   maintenance  —  In  di- 

vorce action — Creates  lien. 

46.  Leasehold  interest — Not  8ueh  real  prop- 

erty as  will  be  affected. 

47-50.  Levy  of  execution.  ■ 

'  51.  Lien  upon  eommunity  property — By  de- 
cree of  divorce. 

52.  Mortgageor  —  Effect    of  judgment 
against  after  forcciosure. 

63.  Nature  of. 

54.  Order  enjoining  sale  under  execution. 

55.  Partition — Judgment  for  costs. 

66.  Sale  must  be  made  during  statutory 

period. 

57.  Same — Where  superior  lien. 

58.  Sale  under  execution. 

59.  Share  in  undistributed  estate. 

60.  Statutory  lien  purely. 

61.  Statute  creating  a  superior  lien. 

62.  Statute  of  limitations. 

63.  Time  of  docketing  must  appear. 

64.  Time  of  holding  title. 

65.  Transcript  not  equivalent  of  docket. 

66.  Unrecorded  mortgage — Takes  priority 

over. 

67.  Upon  the  real  property,  only, 

1.  Aftpr-aoqnlred  propertj- — Date-  of  ae- 
qulMltlon  —  Priority  ot  Hum. — Under  the 
provisions  of  the  above  section  a  docketed 
jiidgrment  can  not  "become  a  Hen"  upon 
after-acquired  property  of  the  Judgment- 
debtor  until  the  property  Is  actually  ac- 
quired by  him;  and  where  a  Judgment- 
debtor  has  several  Judgments  docketed 
against  hfm,  and  thereafter  acquires  prop- 
erty the  liens  of  the  various  Judgments  thus 
docketed  are  immediately  attached,  and  In 
so  far  as  the  order  in  point  of  time  of  such 
docketings  is  concerned,  there  will  be  no 
priority  of  liens,  since  the  Hen  simultan- 
eouBly  attached  upon  the  acquisition  of  the 
property. — Hertweck  v.  Fearon,  180  Cal.  71. 
179  Pac.  190,  approving  doctrine  in  Kister- 
son  v.  Tate.  94  Iowa  66S,  64  Am.  St.  Rep. 
419.  63  N.  W.  350:  Ware  v.  Delahawe,  95 
Iowa  «67.  64  N.  W,  640;  In  re  Estate  of 
Hazard,  73  H«n  (N.  Y.)  22,  25  N.  Y.  Sup-  928. 
iiffirmed  141  N.  Y.  686.  36  N.  E.  739;  Moore 
V.  Jor<Ian,  117  N.  C.  86.  53  Am.  St.  Rep.  576, 
42  I..  R.  A.  209.  23  S.  E.  259, 

Am  la  lien  of  JndiiriiiFnta  on  after  acqnired 
land*,  see  note  63  Am.  St.  Rep.  579. 

An  to  priority  of  JndKmpnt-llea*  of  after- 
acquired  property,  see  note  42  L..  R.  A.  209. 

2.  Appeal — Effect  of  atay  of  execution. — 
Obvious  intention  is  to  charge  estate  of 
Judgment-debtor  and  give  creditor  certain 
time  to  get  his  money.  Statute  intended 
this  time  should  run  from  date  of  Judgment 
*ir  period  at  which  plaintiff  was  in  situation 
to  take  out  execution  and  pursue  his  remedy 
to  nnal  satisfaction.   The  Iten  Is  but  an  in- 


cident of  Judgment,  and  where  Judgment  Is 
stayed  by  appeal  the  time  lien  exists  does 
not  commence  to  run  until  flltng  of  the  re- 
mittitur from  the  appellate  court. — Dewey 
V.  Latson.  6  Cal.  130,  1S4;  Englund  v.  Lewis, 
2E  Cal.  337,  352. 

S.  Time  during  which  judgment-Hen 
runs  commences  at  docketing  of  judgment, 
unless  execution  is  stayed  by  appeal  with 
stay-bond.  Time  during  which  execution 
Is  thus  stayed  is  to  be  omitted  from  com- 
putation. Any  period  of  time,  however, 
which  may  transpire  between  docketing  of 
Judgment  and  stay  of  proceedings  is  to  be 
Included  In  computation.  Stay,  either  by 
order  of  court  pending  motion  for  new  trial 
or  by  appeal  with  stay-bond,  merely  sus- 
pends running  of  statutory  time,  but  It 
does  not  postpone  commencement  of  statu- 
tory limitation  until  after  stay  has  ceased. 
Dewey  v.  Latson,  6  Cal.  130,  and  Englund 
v.  Lewis,  25  Cal.  337.  are  not  opposed  to  this 
conclusion. — Barroilhet  v.  Hathaway.  31 
Cal,  395,  397.  S9  Am.  Dec.  193. 

4.  Judgment-Hen  la  suspended  by  appeal 
only  where  execution  of  Judgment  is  stayed. 
If  execution  be  not  stayed,  lite  of  lien  com- 
mences at  docket  of  Judgment. — Chapin  v. 
Broder,  16  Cal,  403,  421$;  Engluud  v.  Lewis, 
25  Cal.  337,  350,  353. 

Aa  «•  eflec<  mpan  exlatlnv  jBd|nii«Bt-lleB 
of  proceedlnca  to  reaewt  review,  or  cxtenil 
jBdvmcat,  see  note  53  L.  R.  A.  702. 

A«  to  eiree<  oa  appeala.  and  kIvImv  ac- 
cnrlty  theveoa»  see,  post.  S  937  and  note. 

Aa  to  star  of  execnttoa  ob  appeal,  see, 
post,  fifi  941  et  seq.  and  notes. 

B.  Attaehmeat-llea — Is  merged  tn  Jadg- 
mcnf-llcn.  and  ceases  except  as  maintain- 
ing priority  of  lien  upon  property  attached, 
when  Judgment-lien  attaches  to  property. — 
Bagley  v.  Ward.  37  Cal.  121.  133,  99  Am.  Dec. 
256. 

0*  Same  —  Revival. — Effect  of  stay-bond 
on  appeal  is  to  extinguish  only  liens  re- 
sulting from  judgment  and  from  process 
thereunder.  Attachment-Hen  is  not  extin- 
guished by  such  undertaking,  and,  although 
merged  in  Judgment-Hen,  it  may  be  re- 
vived where  by  act  of  defendant  Judgment- 
lien  instead  of  expiring  by  lapse  of  time  Is 
extinguished  by  acts  of  defendant  (per 
Beatty.  C.  J.,  on  petition  for  rehearing). — 
Rlley  v.  Nance.  97  Cal.  203,  207,  31  Pac.  1126, 
32  Pac.  315, 

A«  to  attachment   and  attaekateat-lleaiif 

see,  ante.  S  537  and  note. 

7.  ContDiencea,  when. — Time  of  Judgment- 
Hen  commences  to  run  from  docketing  of 
Judgment,  unless  execution  la  stayed  by 
appeal  with  stay-bond. — Barroilhet  v.  Hath- 
away, 31  Cal.  396,  397,  89  Am.  Dec.  193;  ap- 
proved in  Rogers  v.  Druffel,  46  Cal.  6S4,  656. 

8.  CoBBtltutloaal  law— .UaiftlBC  Ilea.— 
Act  prohibiting  renewal  or  revival  of  Judg- 
ment-Hen is  void  as  impairing  obligation 
of  contract  when  applied  to  Judgments  re- 
covered  on  obligation   Incurred  prior  to 
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pas-sage  of  act. — Howard       Robb.  88  Wuh. 
fi27.  8fl  Pac.  819. 

9.  CoMtrnctton  —  Statntorr  rlKht. — The 
lien  of  a  Judgment  treated  by  the  above 
section  exists  pureljr  by  reason  of  the  stat- 
ute, no  such  lien  having  existed  at  com- 
mon law. — ^Hertwlck  v.  Fearen.  180  Cal. 
71.  179  Pac.  190,  following  Boggs  v.  Dann, 
180  Cal.  283,  116  Pac.  743. 

10.  CouTcyanee  —  Lien  Is  mot. — Convey- 
ance within  meaning  of  Registry  Act  Is 
not  made  by  lien  of  judgment. — Wilcoxson 
V.  Miller,  49  Cal.  193,  195. 

11.  Conveyance  by  debtor — In  general, — 
Debtor  can  not  convey  land  subject  to  at- 
tachment so  as  to  exempt  It  from  judgment- 
lien.  People  ex  rel.  Ford  v.  Irwfn,  14  Cal. 
42.S.  434,  does  not  affirm,  either  In  terms  of 
effect,  that  he  can  (per  Beatty,  C.  J.,  on 
petition  for  rehearing). — Riley  v.  Nance,  97 
Cal.  203,  206,  31  Pac.  1128,  32  Pac.  315. 

12.  Lien  does  not  attach  to  property  un- 
til docketing  of  Judgment,  and  therefore 
does  not  attach  to  property  which  debtor 
conveyed  prior  to  docketing,  although  same 
was  subject  to  attachment-lien. — Riley  v. 
Nance.  97  Cal.  208.  206,  81  Pac.  1126,  82  Paa 
31S. 

13.  Same — Slnat  have  ▼eafed  iBtereat. — ■ 

Statutory  lien  of  Judgment  upon  real  es- 
tate of  Judgment-debtor  can  attach  only 
upon  property  In  which  such  debtor  has 
vested  legal  Interest.  It  follows  that  if 
title  to  property  has  passed  to  and  vested 
in  another  nothing  remains  upon  which 
Hen  of  Judgment  subsequently  recovered 
could  attach. — People  ex  rel.  Ford  v.  Irwin, 
14  Cal.  428,  434. 

14.  Liien  can  attach  only  to  property  In 
which  debtor  has  vested  legal  Interest. — 
People  ex  rel.  Ford  v.  Irwin,  14  Cal.  428, 
43fr. 

Aa  to  Itadgmcnt  entered  after  deatk  of  ' 
party  not  a  lien,  see,  ante,  S  869  and  note; 
post.  S  1S06  and  note. 

Am  to  catatca  and  Interests  ■fleeted  by 
jBdcMent-llen.  see  note  93  Am.  Dec.  345. 

As  to  Hen  o(  Judgment  after  death  of  de- 
feadant.  see  note  89  Am.  Dec.  243. 

Aa  to  Um  of  Judgment  on  after-aeqnlrcd 
land,  see  note  13  Am.  Dec.  626. 

Aa  to  priority  of  JndgRient  over  eonvey- 
aace  made  nftcr  bcslanlnv  of  term,  see  note 
38  U  R.  A.  293. 

Aa  to  priority  of  Jndcaieat-lleaa  on  after- 
awlrcd  property,  see  note  42  L.  R.  A,  209. 

As  to  priority  of  Uen  of  Judgment,  or  of 
prior  no  recorded  conveyance,  see  note  16 
L.  R.  A.  668. 

15.  Creation  of  Hen— What  neccMary. — 
Docketing  of  Judgment  creates  lien,  and  In 
order  for  judgment-creditor  to  redeem  from 
execution  sale  he  must  produce  copy  of 
docket;  copy  of  Judgment  Itself  Is  not  suffi- 
cient.—Haskell  V.  Manlove,  14  Cal.  64,  67. 

M.  Same— Docketing  of  JadKment  In  es- 
sential to  lien,  and  where  Judgment  was  not 


docketed  lien  did  not  exist. — Eldrldge  v. 
Wright,  55  Cal.  531,  533;  Eby  v.  Foster.  61 
Cal.  282,  286. 

17.  Only  after  Judgment  has  been  en- 
tered and  Judgment-roll  made  up  and  filed 
can  Judgment  be  docketed  and  Judgment- 
Hen  created. — Mensles  v.  Wataon,  105  Cat. 
109,  111,  38  Pac.  641. 

18.  Death  of  Jndgment-debtor— Does  not 
destroy  Hen  of  Judgment  docketed  against 
him  In  his  lifetime,  and  presentation  of  such 
Judgment  as  claim  against  estate  with  al- 
lowance thereof  does  not  Interrupt  the  Hen 
of  the  judgment;  the  allowance  of  the  claim 
Is  not  a  judgment,  and  there  Is  no  merger 
of  the  Judgment  in  the  allowance. — Morton 
v.  Adams,  124  Cal.  229,  230,  231,  71  Am.  St. 
Rep.  53.  56  Pac.  1038. 

19.  Death  of  Judgment-debtor  does  not 
destroy  lien,  and  presentation  of  judgment 
aa  claim  against  estate  with  suit  and  Judg- 
ment thereon  does  not  merge  judgment  or 
destroy  lien. — Estate  of  Wiley,  138  Cal.  301, 
307,  71  Pac.  441. 

30.  Same  Judgment -creditor  may  peti- 
tion probate  court  for  sale  of  property  upon 
which  he  holds  judgment-lien  against  de- 
ceased.— Bstate  of  Wiley,  138  Cal.  801,  807, 
71  Pac,  441, 

XI.  Docketing  Jndsment— Conalata  of  en- 
try In  docket  In  clerk's  oBee  before  abstract 
of  Judgment.  Docket  Is  "a  book  with  each 
page  divided  into  eight  columns  and  headed 
as  follows;  judgment-debtors;  judgment - 
creditors;  Judgment — time  of  entry;  where 
entered  In  judgment-book;  appeals — when 
taken;  Judgment  of  appellate  court;  satis- 
faction of  Judgment;  when  entered,"  etc. 
(!  672,  post),  and  law  has  made  It  duty  of 
clerk  to  enter  in  this  docket  title  of  each 
cause,  with  date  of  Its  commencement,  and 
memorandum  of  every  subsequent  proceed- 
ing therein  with  date  thereof  (Pol.  Code 
}  4204  Bubd.  3).  £ntry  thus  required  must 
be  made  immediately  after  attaching  to- 
gether and  flilnp  papers  which  constitute 
Judgment-roll.  These  things  must  be  done 
to  create  Judgment-Hen  upon  real  property: 
■  if  they  are  not  done  as  required  by  law 
there  Is  no  lien. — Eby  v.  Foster,  61  Cal.  282, 
286. 

22.  'Saaae— MInlatertal  net,  and  Is  for  pur- 
pose of  creating  lien  upon  real  property  of 
debtor. — Los  Angeles  Co.  Bank  v.  Raynor, 
61  Cal.  146,  147. 

23.  Approved  In  Otto  v.  Long,  144  Cal. 
144,  146,  77  Pac.  885. 

24.  Docs  not  attach  when  the  judgment- 
debtor  holds  nothing  but  the  naked  legal 
title,  the  conjplete  equitable  title  being  held 
by  another  who  had  paid  purchase-price  of 
the  property. — Zenda  Mining  &  M.  Co.  v. 
TIfRn,  11  Cal.  App.  62.  65,  104  Pac.  10. 

25.  The  judgment-lien  can  operate  as  a 
Hen  only  on  the  interest  of  the  judgment- 
debtor,  whatever  It  may  be.  He  must  have 
a  real  interest  In  the  property  before  the 
Judgment-lien    can    attach    thereto,  and 
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where  he  haB  acted  In  a  transaction  purely 
and  simply  aa  an  aeent  or  trustee  and  has 
never  bee&  Invested  with  anything  higher 
than  the  mere  naked  title,  the  Hen  does  not 
attach. — Rlverdale  Mining  Co.  v.  Wicks,  11 
Cal.  App.  6S2,  112  Pac.  896. 

28.  B«nlt7  snlt  to  f«rcel<MW. — Suit  In 
equity  may  be  broURht  to  foreclose  Judff- 
ment-llen  where  there  Is  no  other  adequate 
remedy,  e.       where  Judgment-debtor  has 

died,  but  In  lifetime  conveyed  property,  as 
here  It  could  not  be  reached  In  probate  pro- 
ceedings, nor  could  execution  Issue,! — ^Hiber- 
nla  8av.  &  L.  Soc.  v.  London  &  L.  F.  Ins.  Co., 
138  Cal.  267,  2S9,  71  Pac.  334. 

2T.    E:at«tc  la  the  land — Release  of  Hen. 

— Lien  amounts  only  to  security  aeainat 
subsequent  purchasers  and  encumbrancers. 
Judgment-creditor  gets  no  estate  In  lands, 
and  though  he  should  release  all  bis  right 
to  land,  he  might  afterwards  renew  it  by 
execution. — Bagley  v.  Ward,  S7  CaL  ISl,  1S8, 
99  Am.  Bee.  266. 

28.  ExeratloB  —  Bflect  of. — LAnds  are 
bound  by  ]udgment-llen,  and  execution 
comes  as  power  to  sell.  General  Hen  Is 
created  by  Judgment,  and  execution  la 
merely  to  give  that  lien  eltect — not  by  vest- 
ing possessory  right  to  land  affected  by  It 
In  plaintiff,  but  by  designating  It  (or  con- 
version Into  money  by  operation  of  tbe  II. 
fa.,  and  act  of  sberlfT  by  virtue  of  It.  Al- 
though levy  of  execution  is  unneceaaary  to 
give  effect  to  Judgment-Hen,  yet  that  course 
iB  usually  pursued. — Bagley  v.  Ward,  S7  Cal. 
121,  1S2,  99  Am.  Dec.  256, 

20.  Same— May  be  leeaed  and  levied  be> 
fnre  docketing  of  jadicment  and  sale  and 
conveyance  of  real  estate  thereunder  will 
pass  all  interest  held  by  Judgment-debtor  at 
time  of  levy. — ^Hastings  v.  Cunningham,  39 
Cal.  137,  144;  Los  Angeles  Co.  Bank  v.  Ray- 
nor.  81  Cal.  145.  147. 

As  to  enforecment  of  Jndgtncat  Jty  execa> 
tlon,  see,  post,  S!  661  et  Beg.  and  notes. 

SO.  EIxeiBpt  propertr* — Docketed  Judg- 
ment is  not  necessarily  lien  as  It  does  not 
alTect  property  exempt  from  execution  or* 
homestead. — Dam  v.  ZInk,  112  Cal.  91,  9S,  44 
Pac.  SSI. 

Aa  t*  komcstead,  see  pars.   40-42,  this 

note. 

As  to  property  exeapt  from  nccvtloa, 

see,  poat.  g  690  and  note. 

As  to  lien  of  Jndgmcnt  of  federal  eonrt. 

Bee  notes  24  Am.  Dec,  310,  47  L.  R.  A.  469. 

81.  PorecloMnre  of  lien. — Enforcement  of 
judgment-lien  may  be  sought  as  afflrmatlve 
relief  in  action  to  foreclose  another  Hen  to 
which  lienholder  Is  made  party  defendant. 
— Hibernla  Sav.  &  L.  Soc.  v.  London  &  L.  F. 
Ins.  Co.,  138  Cal.  257,  260,  71  Pac.  334. 

32.  Poreelosnre  of  mortgage — Lien  la 
eaoe  of. — Judgment  of  foreclosure  of  mort- 
gage and  for  deficiency  in  event  that  mort- 
gaged property  Is  Insufficient  to  pay  debt 


does  not  create  Judgment-Hen. — Chapin  v. 
Broder,  16  Cal.  403.  422,  cited  In  Bnglund  v. 
Lewis,  25  Cal.  337,  350. 

83.  Same — Lien  for  dcadeney  Jadgment. 

— Judgment  for  foreclosure  of  mortgage 
does  not  become  Hen  on  real  estate,  but 
when  deflclenoy.  If  any,  is  ascertained  af- 
ter sale  of  mortgaged  premises  and  dock- 
eted, same  becomes  lien  from  that  time.— 
Culver  v.  Rogers,  28  Cal.  620,  626. 

81.  In  foreclosure  suits  lien  of  Judgment 
attaches  upon  return  of  deficiency. — Hlb- 
berd  v.  Smith,  50  Cal.  611,  617. 

35.  In  foreclosure  cases  entry  of  decree 
does  not  create  Ilen»  It  Is  only  docketing  of 
deficiency  Judgment  whlcK  creates  Hen. — 
Carpenter  v.  Lewis,  119  CaL  18,  21,  60  Pac. 
928. 

SC  8kb«  —  Panuiaal  Jadgaient  avalut 
■sortgagcm  In  action  of  foreclosure,  when 
docketed,  becomes  Hen  In  accordance  with 
statute,  but  nothing  except  Judgment  estab- 
lishing definite  peraonal  liability  can  have 
this  effect.  A  mere  contingent  provi- 
sion referring  to  no  particular  amount,  and 
In  abeyance  until  contingency  is  determined. 
Is  not  within  meaning  of  statute.  It  may 
become  valid  and  perfect  Judgment,  but  un- 
til amount  to  be  recovered  Is  ascertained 
and  fixed  no  effect  can  be  given  to  It  as  a 
Hen. — Englund  v.  Lewis,  86  Cal.  887,  S60, 
3B7. 

37.  DlstlBgHishc«t  Solomon  v.  Uagulre. 
29  Cal.  827,  28T;  HIbberd  v.  Smith,  60  Cal. 
611,  618. 

SS.    PrartHleat  eonTeynce    Bgeet  of. — 

Property  fraudulently  transferred  Is  Im- 
pressed with  Hen  of  Judgment  against 
fraudulent  grantor. — First  Nat.  Bank  v. 
Maxwell,  128  Cal.  860,  871,  69  Am.  St.  Rep. 
64,  66  Pac.  980. 

89.  Judgment-lien  on  property  fraudu- 
lently conveyed  before  such  conveyance 
does  not  affect  creditor's  right  to  have  con- 
veyance declared  void  by  Judicial  decree.— 
Ackerman  v.  Merle,  187  Cal.  167,  169,  69 
Pac  982. 

As  t*  UcB  mm  lands  ftrandaleatlr  con- 
veyed, see  note  17  L.  R.  A.  846. 

4»,    Honastead  not  affeeted — la  cencTal 

— Judgment-Hen  Is  purely  statutory,  and  as 
statute  only  provides  Judgment  shall  be- 
come Hen  from  time  It  Is  docketed  upon 
property  of  Judgment-debtor  "not  exempt 
from  execution,"  which  means  upon  prop- 
erty which  is  subject  to  forced  sale,  it  does 
not  attach  to  property  declared  homestead. 
— Ackley  v.  Chamberlain,  16  Cal.  181,  183,  76 
Am.  Dec.  616;  Bowman  v.  Norton,  18  Cal. 
213,  220. 

As  ta  cxeatpt  property,  see  par.  30,  this 

note. 

41.  Same— Docket  lag  of  Jndgmeat  cre- 
ates no  Hen  agalnNt  homestead  premises.— 
Hohn  v.  Pauly,  11  Cal.  App.  724,  731,  106 
Pac.  246. 
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42.  Property  covered  hj  a  valid  declara- 
tion of  homestead  1b  not  within  the  classl- 
flcation  of  "real  property  .  .  .  not  exempt 
from  execution,"  and  hence  Is  not  aubjeijt 
to  a  Jude^ment-llen. — Boffgri  v.  I>unn.  1€0 
Cal.  285,  116  Pac.  743. 

An  to  effect  ot  lien  on  komeatead  rish*— 
Snkject  to  hoMCMtead  risht,  see  note  11 
lb  K,  A.  706;  S7  Am.  Dec  S7S;  34  Am.  St.  Rep. 
196. 

43.  Jadvmeat-doeket— Ib  pnblle  record. — 

The  judgment  docket  is  a  public  record  and 
ai<  such  Imparts  notice  to  all  persons-  in- 
terested.— Bates  V.  Ransome-Crummey  Co., 
42  Cal.  App.  699,  184  Pac.  39. 

44.  Jadnncnt  of  Jnatlce  of  tkc  peace  Is 

made  a  lien  only  by  flllng  abstract  thereof 
in  oftlce  of  recorder,  as  provided  by  section 
»00,  post.— Beaton  v.  Held.  Ill  Cal.  4«4,  486, 
44  Pac.  167. 

As  to  coBHtltRtlBK  JvdKnent  ot  Jnstleeo* 
eoart  Ilea  oo  real  propertrt  see.  post,  IS  899, 
900  and  notes. 

A>  to  Hen  of  jMdwcat  of  Jnstlco  of  tke 
proee — Kffeet  of  MIbs  tmuerlpt,  ■««  note 

2  L.  R.  A.  831. 

4ft.  Jndnneat  for  malntennncc— In  di- 
vorce action — Create*  Hen. — The  Judgment* 
in  an  action  for  divorce.  In  so  far  as  It 
awarda  maintenance  to  the  wife,  la  the 
same  as  any  money  Judgment,  the  wife's 
position  beln^  similar  to  that  of  a  cred- 
itor of  her  husband  and  the  effect  of  dock- 
eting such  Judgment  Is  to  create  a  Hen  upon 
the  property,  community  or  separate,  of 
the  husband. — LIsenbee  v.  Lisenbee,  42  CaL 
App.  667,  183  Pttc.  S«2. 

46.  Leanekold  Interest  —  Not  sack  real 
property  as  will  be  affected  by  lien  given 
by  this  section. — Summerville  v.  Stockton 
M.  Co.,  142  Cal.  629,  638,  76  Pac.  243. 

47.  Levy  of  exeeatloa  during  period  of 
lien  neither  creates  new  Hen  nor  extends 
Judgment-lien,  and  In  order  to  preserve  his 
priority  Judgment-creditor  most  aell  real 
property  withtn  period  of  statutory  Hen  of 
Judgment. — Bagley  t.  Ward,  ST  CaL  Itl,  99 
Am.  Dec  966;  Rogers  v.  Druflel,  46  Cal.  664, 
CS6. 

49.  Levy  of  execution  neither  extends 
existing  Judgment-lidn  nor  creates  new  lien. 
— Bagley  v.  Ward,  87  Cal.  121,  188,  99  Am. 
Dec.  266. 

49.  Levy  of  execution  does  not  have 
effect  of  constituting  Judgment  upon  which 
execution  was  issued  lien  upon  property 
levied  upon  where  It  otherwise  was  not 
such  Hen.  Lien  of  execution  Is  not  that  of 
Judgment;  execution  neither  creates  Judg- 
ment-lien nor  extends  one  once  created. — 
Beaton  v.  Reld,  111  Cal.  484,  486,  44  Pac. 
167. 

60.  Relation  of  Judgment -lienor  to  prop- 
erty may  be  different  In  some  respects  af- 
ter levy  of  executions,  and  new  relations 
may  arise  thereby  aa  to  debtor  and  other 
creditors.   But  issuance  and  levy  of  execu- 


tion are  not  necessary  to  lien. — Sstate  of 
Wiley,  1S8  Cal.  301,  906,  71  Pac  441. 

n>    Lien  Hpea  eommnlty  property^By 

decree  of  divorce  does  not  derive  Its  force 
or  life  from  this  section. — Oaston  v.  Gaston. 
114  CaL  642,  646.  65  Am.  St.  Rep.  86,  46  Pac. 
609. 

As  to  saperlorlty  of  lien  of*  loenl  ameaa- 
■nenta  over  prior  liens,  see  notes  36  I*  R.  A. 
972,  30  L.  R.  A.  (N.  S.)  761. 

tBk  Mertgageor  —  Eflect  ef  Jadgwcat 
against  after  fareclosare.  —  Judgment 
against  mortgageor  rendered  after  sale  and 
foreclosure  of  mortgaged  premises  does  not 
become  lien  upon  such  premises,  aa  his 
title  was  devested  by  sale,  purchaser  taking 
entire  beneficial  interest  in  property  except 
actual  possession,  and  being  considered  In 
equity  the  owner  subject  only  to  have  his 
title  devested  by  redemption. — Robinson 
V.  Thornton.  102  Cal.  676,  680.  34  Pac.  120. 

53.  Natnrc  of. — A  Judgment  operates  as 
a  lien  only  upon  the  interest  ot  the  Judg- 
ment-debtor, and  a  mere  naked  trustee  has 
no  interest  In  the  land  upon  which  a  Hen 
can  attach.— Rlverdale  Mining  Co.  v.  Wicks, 
14  Cal.  App.  632,  118  Pac.  896. 

54.  Order  enjoining  sale  under  excention, 

does  not  stop  running  of  statute. — ^Rogers 
V.  Druffel,  46  CaL  664.  666. 

Aa'  te  contlnnlng  lien  ef  Jndgment  opened 
ar  act  aalde  to  permit  defense,  see  note  41 
I*  R.  A.  999. 

OS.  Pnrtiti— -  ^adgnsent  far  coats  in  ac- 
tion of  partition  may  or  may  not  be  Hen 
upon  property  of  Judgment-debtor  accord- 
ing as  they  are  or  are  not  specified  In  Judg- 
ment as  provided  by  section  796,  post.  In 
case  they  are  so  speclfled  they  constitute 
Hen  on  several  shares,  and  Judgment  may  be 
enforced  by  execution  against  such  shares 
and  against  other  property  held  by  respec- 
tive parties,  and  such  Hen  takes  effect  by 
relation  at  time  of  filing  notice  of  lis  pen- 
dens and  without  docketing  of  Judgment. 
But  in  case  costs  be  not  allowed  by  and  In- 
cluded in  Judgment,  but  reserved  and  subse- 
quently distinct  Judgment  for  costs  be  ren- 
dered, such  becomes  lien  only  upon  being 
docketed  and  In  same  manner  as  other  Judg- 
ments.— Lacoste  v.  Ilastland,  117  CaL  679, 
677,  49  Pac.  1046. 

CM.  Sale  lanst  be  made  daring  ■tatnlory 
period  of  lien  in  order  to  preserve  priority 
thereby  acquired. — Bagley  v.  Ward,  97  Cal. 
121,  133.  99  Am.  Dec.  266. 

67.  Same  —  Where  anpcrlor  Ilea. — Sale 
must  be  made  within  life  of  Hen,  and  where 
Hen  Is  subordinate  in  another.  Interest  of 
debtor  in  land  should  be  sold  subject  to 
superior  Hen. — Petaluma  Sav.  Bank  v.  Su- 
perior Court,  111  CaL  499,  499.  44  Pac  177. 

S&  Sale  nader  cxccntion  relates  to  time 
of  levy  only,  and  where  execution  Is  levied 
during  Hfe  of  Hen,  but  returned  without 
sale,  second  execution  levied  after  explra* 
tlon  of  Hen  relates  back  only  to  time  of 
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Itg  levy. —  Baffley  v.  Ward,  37  Ca*.  121,  188.  property  of  deceased  Judgment-debtor. — Ee- 
99  Am.  Dec.  266.  tate  of  Wiley,  138  Cal.  301,  308,  71  Pac.  441. 

m.    Share  In  aailUtrlfcaM  ertate^Helr        *^  docfcetlBB  appear  la 

or  devisee  Is,  upon  death  of  ancestor  or  tea-  record  Itself,  as  its  commencement  Is  day 

tator,  Immediately  vested  with  interest  in  when  JudBment  was  docketed,  and  belnff 

•-eal  property  Inherited  by  or  devised  to  him,  merely  statutory  lien,  neither  its  existence 

subject   to    rishta    of   administration,   and  nor  commencement  can  be  proved  by  parol, 

therefore   Judgment-lien,   as   against    him,  — Foster,  61  Cal.  282,  287, 
will  immedhately  attach  to  such  property.        64.    Time  of  hoIdinK  title. — Any  Interval 

— Martlnovich  v.   Marslcano,   137   Cal.   854,  of  time,  however  small.  In  which  title  vests 

356.  70  Pac.  459.     See  Hibernla  Sav.  &  L.  in   Judgment-debtor,   is   sufficient    for  lien 

Soc.  V.  London  &  L.  F.  Ins.  Co..  138  Cal.  257.  to  attacli. — Marriner  V.  Smith,  27  Cal.  650. 

261,  71  Pac.  334;  Gutter  v.  Dellamore.  144  662;  Hibberd  v.  Smith.  50  Cal.  511;  Eby  v. 

Cal.  666.  669,  79  Pac.  383.  Foster.  61  Cat.  282.  285. 

•0.    Slatntory  Hen  pnrely. — Judgment  be-  Traaeeript  aot  eqnlvaleat  af  docket. 

comes  lien   only  by  force  of  statute,  and  — Production  of  transcript  of  Judgment  is 

depends  for  its  existence  upon  conditions  of  equivalent   to  production  of  copy  of 

statutory  origin. — Culver  v.  Rogers.  28  Cal.  docket,  by  one  seeking  to  redeem.— Will- 

620.  S24.  coxson  v.  Miller,  49  Cal.  193.  194. 

at  <  ^  Varecarded  mortgage— Takes  arlor- 

wStt  J  iu^J^lf  u    "  "^"     7  ^     r  subsequent  Ju^SSMtTuen.-Baik 

Btiect   of   Juagment-llen    can    not    be   de-  iti-i-i.  -    ti.»_i.._.  a...   ■»»-  i     , „.  „  , 

stroyed  by  act  providing  that  laborer  doing  gJo  69?  36  P«  170 

work  for  corporation  should,  under  certain  '       '             '  ' 

circumstances,  have  Hen  upon  all  property  Property,  oaly,  of  the 

of  corporation.— Johnson  V.  Goodyear  M.  Co..  Jua^nient-debtor  owned  by  him  at  the  time 

137  Cal.  4.  11.  78  Am.  St.  Rep.  17,  47  I*  R.  A.  docketing  of  the  Judgment,  or  afterwards 

388,  69  Pac.  804.  *>®'o''^         expiration  of  the  lien,  and 

does  not  attach  to  property  he  had  fire- 

«.    Statate  af  lloiitatloaa  on  Judgment-  ^  viously  conveyed,  also  the  deed  conveying 

lien  is  suspended  by  filing  of  petition  wlth|n  the  same  was  not  then  recorded.— Wolfe  v. 

life  of  Hen  to  probate  court  for  sale  of  Langford,  14  Cal.  App.  3B9,  112  Pac.  208. 

§671a.  FIUNG  JUDOHENTS  OF  XTNITED  STATES  OOUBT^.  Tran- 
scripts of  judgments  and  copies  of  judgments  rendered  in  the  district  or  other 
courts  of  the  United  States  within  the  state  of  Califoimia,  when  certified  by  the 
clerk  of  said  courts  under  the  seal  thereof,  may  be  filed  and  recorded  in  the 
office  of  the  county  clerk  of  any  county  in  this  state,  and  when  so  filed  the  ■ 
clerk  shall  immediately  enter  the  same  in  the  judgment  docket  in  the  same 
manner  as  judgments  rendered  in  the  superior  court  are  entered  and  such 
transcripts  of  judgments  and  copies  of  judgments,  when  so  certified,  may  be 
filed  for  record  in  the  office  of  any  county  recorder  of  this  state  and  when  so 
filed  for  record  the  county  recorder  shall  record  and  index  the  same  in  the 
same  manner  as  transcripts  of  judgments  and  copies  of  judgments  of  the 
courts  of  this  state  are  recorded  and  indexed;  and  from  such  recording  the 
judgment  becomes  a  lien  upon  all  the  real  property  of  the  judgment  debtor 
not  exempt  from  execution  in  such  county,  owned  by  him  at  the  time,  or  which 
he  may  afterward,  and  before  the  lien  expires,  acquire. 

History:   Enactment  approved  April  19, 1917,  State,  and  Amdts.  1917. 
p.  M2.    In  effect  July  27,  1917.  ' 

§  672.   DOCKET,  HOW  KEPT,  AND  WHAT  TO  OONTAQT.    The  docket 

mentioned  in  the  last  section  is  a  book  which  the  clerk  keeps  in  his  office 
with  each  page  divided  into  nine  columns,  and  headed  as  follows:  Date 
of  entry  in  docket;  judgment  debtors;  judgment  creditors;  judgment; 
time  of  entry;  where  entered  in  judgment-book;  appeals,  when  taken;  judg- 
ment of  appellate  court;  satisfaction  of  judgment,  when  entered.  In  the  judg- 
ment is  for  the  recovery  of  money,  the  amount  must  be  stated  in  the  docket 
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under  tlie  head  of  judgment;  if  the  judgment  is  for  any  other  relief,  a  memo- 
randnm  of  the  general  character  of  the  relief  granted  must  be  stated.  The 
names  of  the  judgment  debtors  must  be  entered  in  alphabetical  order. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  205  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  151,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  20,  1907,  Stata.  and  Amdts.  1907,  p.  720, 
Kerr'B  Stats,  and  Amdts.  1906-7,  p.  468;  May  16, 1921,  Stats,  and  Amdts. 
1921,  p.  113.   In  effect  July  29,  1921. 


JUDGMENT-DOCKET— HOW  KEPT- 
CONTENTS. 

1.  Amount — Sufficiency  of  entry. 

2.  Complaint  on  judgment, 

3.  Date  of  entry, 

4.  Docketing  judgment  consists  of. 

5.  Ministerial  act. 

6.  Neglect  to  docket  judgment. 

7.  Surnames  should  precede  diristian  names. 

Am  tm  doek«tlns  jHd«mcnt.  see  note  87  Am. 
St.  Rep.  666. 

Am  to  cntrjr  «f  JndvBi«*i  see,  ante,  I  <fi4 
and  note. 

Am  to  tmtmma.mnt~tmAmt  m  ■  pnbllc  record, 
see,  ante,  i  671  and  note. 

As  to  rccortlBS  •<  Jndcatnt,  see,  ante, 
S  €68  and  note. 

1.    Anoant^SnlBelCMr  of  CHtry. 


[Red] 


AMOUNT  OF  JtrDOMENT. 

S»4 

82 
40 

Entry  of  amount  ot  Judgment  in  column 
headed  "Amount  of  Judgment"  In  above 
form  Is  sufBclent.  Word  "amount"  In  its 
connection  with  numerical  flsures  Indicates 
that  Judgment  la  for  money  or  damages, 
since  amount  of  any  other  kind  of  relief 
la  not  required  to  be  stated,  nor  could  memo- 
randum of  "a  general  character"  of  other 
kind  of  relief  be  expressed  by  numerical 
figures,  however  written  or  marked.  The 
word  "costs,"  Immediately  preceding  figures 
"34|40,"  Indicates  that  thoee  figures  represent 
money,  since  Judgments  for  costs  are  al- 
ways for  money.  Finally,  the  position  of 
figures  in  column  headed  "Amount  of  Judg- 
ment," inclosed  by  double  lines,  and  di- 
vided by  a  single  red  line,  plainly  indicates 
that  figures  on  the  left  of  red  line  represent 


dollars,  and  those  on  the  right  represent 
cents.  This  mode  of  writing  dollars  and 
cents  Is  more  generally  practised  and  quite 
as  well  understood  as  that  In  which  dollar- 
mark  It)  \b  used.  It  Is  almost  universally 
practised  where  sums  of  money  are  to  be 
written  In  columns,  as  In  blotters,  Journals, 
ledgers,  and  statements  of  accounts.  When 
so  written,  not  only  courts,  but  all  persons 
of  common  education  readily  read  and  un- 
derstand the  figures  as  representing  definite 
number  of  dollars  and  cents. — Dyke  v.  Bank, 
of  Orange,  90  Gal.  897,  399,  27  Pac.  304. 

3.  Complalot  mm  Jndgmrnt  need  not  al- 
lege It  was  docketed.  — High  v.  Bank  of 
Commerce,  95  Cal.  886,  389,  89  Am.  St.  Rep 
121,  80  Pac.  G56. 

8.  Date  of  eatry  of  Judgment  is  as  im- 
portant a  part  of  record  as  entry  Itself. — 
Estate  of  Scott,  124  Cal.  671.  676,  67  Pac. 
654.  See  Estate  ot  Plcbolr,  189  Cal.  694, 
697,  70  Pac.  214,  78  Pac.  604.  , 

4.  Doekctlag-  jBdsaaent .  eoulsta  of  entry 
In  docket  in  clerk's  office  of  brief  abstract 
of  Judgment,  and  law  has  made  It  duty  of 
clerk  to  enter  in  this  docket  title  of  cause 
with  date  of  its  commencement,  and  memo- 
randum of  every  subsequent  proceeding 
therein,  with  date  thereof.  And  docket,  to 
create  prior  statutory  Judgment-Hen,  must 
of  itself  show  date  of  docketing  of  Judg- 
ment.—Eby  V.  Foster,  61  Cal.  282,  286,  287. 

5.  Hlolsterlal  act, — Upon  filing  of  find- 
ings and  decree,  it  is  minsterlal  duty  of 
clerk  to  enter  and  docket  Judgment  and 
prepare  and  file  Judgment- roll. — Baker  v  - 
Brickell.  102  Cal.  620,  688,  26  Pac.  9B0. 

e.    Neglect  to  doAct  Ivdcmeat  does  not 

destroy  or  impair  Its  eftect. — Baker  v. 
Brickell.  102  Cal.  620,  623,  36  Pac.  960. 

7.  Sornamcs  ahoald  precede  ckrlotloB 
■amea,  and  omisstoo  of  christian  name  of 
Judgment-debtor  does  ont  deprive  docket  of 
Its  useful  functions  in  directing  attention 
of  those  interested  In  existence  of  Judg- 
ment, and  to  all  Its  incidents. — Hibberd  v.- 
Smlth,  60  Cal.  511,  517. 


§673.  DOCKET  TO  BE  OPENED  FOR  INSPECTION  WITHOUT 
GHABOE.  The  docket  kept  by  the  clerk  is  open  at  all  times,  during  office 
hours,  for  the  inspection  of  the  public,  without  charge.    The  clerk  muat 
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arrange  the  several  dockets  kept  by  him  in  such  a  manner  as  to  facilitate  their 
inspection. 

History:  Enacted  March  11,  1872,  re-enactment  of  {  206  Practice 
Act. 

Am  to  jDdKmM>4-dockc<  a*  a  paMIa  ree*rd.         As  to  yvbUe  wrltlnsa  belns  open  to 

lee,  ante,  S  671  and  note.  ■peetlon,  see,  post,  IS  1892,  1S93  and  notes. 

§674.  TEANSOEIPT  TO  BE  FILED  IN  ANY  COUNTY,  AND  JUDG- 
MENT TO  BECOME  A  LIEN  THEBE.  The  transcript  of  the  original  docket 
of  any  judgment/the  enforcement  of  which  has  not  been  stayed  on  appeal, 

certified  by  the  clerk,  may  be  filed  with  the  recorder  of  any  other  county,  and 
from  such  filing  the  judgment  becomes  a  lien  upon  all  the  real  property  of  the 
judgm^t  debtor  not  exempt  from  execution  in  such  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward,  and  before  the  lien  expires,  acquire. 

The  lien  continues  for  two  years  unless  the  judgment  is  previously  satisfied 

or  the  lien  otherwise  discharged. 

History:  Enacted  March  11.  1872.  re-enactment  of  {  207  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  State,  and 
Amdts.  1900-1,  p.  162,  held  nnconstitntlonal,  see  history,  1 6  ante: 
amendment  approved  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  720, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  464. 


PILING  TBAN8CBIPT— JXIDGMENT- 
LIEN. 

1.  Filing  notiee  of  lis  pendens — New  action. 

2.  HomoBtead. 

3.  Same — Discharge  in  bankruptcy. 

4.  New  reeordatiop — Necessary. 

5.  Satisfaction  of  lien— Clerk's  oertifieste. 

1.  FUtaw  ■«tlc«  mt  Urn  pendciia — ^Ncw  ae- 
tlom. — ^The  fllina  of  notice  of  the  pendency 
of  a  new  action  to  set  aside  a  juitiBfactlon 
as  fraudulent  to  creditors  was  not  sufficient 
to  put  defendants  on  notice,  where  the 
title  had  been  previously  transferred  by 
the  defendant  in  the  orlfflnal  action.— City 
Properties  Co.  v.  Fitamaurlca,  it  Cal.  App. 
16.  188  Fac.  887. 

3.  HoHcatm*^ — Property  covered  by  a 
valid  declaration  of  homestead  Is  not  within 
the  classlfleatlOD  of  "real  property  .  .  . 
not  exempt  from  execution."  and  hence.  Is 


not  subject  to  a  JudKment-Uen. — BoKSS  v. 
Dunn.  1«0  Cal.*  285,  116  Fac.  748. 

S.  Same— Dlsehsrse        bankraptcy. — Not 

being  a  Uen  on  homestead  irrespective  of 
valuation,  a  judgment  for  money  is  dis- 
charged as  to  such  homestead  by  the  dis- 
charge of  the  Judgment-debtor  in  bank- 
ruptcy subsequent  to  docketing  of  judg- 
ment.— Boggs  v.  Dunn,  180  Cal.  286,  118 
Pac.  748. 

4.  New  rccvraatim— Ncecssary. — A  Judg- 
ment so  satisfied  can  not  be  restored  except 
-by  a  new  recordation  of  the  transcript  of 
the  judgment. — City  Properties  Co.  v.  Fltx> 
maurlce,  42  Cal.  App.  IS,  188  Pac.  287. 

5.  SatlafaetloB  of  Ilem~Clerk*H  MrtlScate. 

— The  lien  created  in  another  county  is  not 
discharged  by  the  flitnir  of  a  clerk's  cer- 
tlflcate  of  satisfaction,  bnt  by  the  satisfac- 
tion Itself. — City  Properties  Co.  v.  Pltz- 
maurlce,  42  Cal.  App.  18,  188  Pac.  287. 


§  676.   SATISfAOTION  OF  A  JUDOHENT,  HOW  HADE.   Satisfaction  of 

a  judgment  may  be  entered  in  the  clerk's  docket  upon  an  execution  returned 

satisfied,  or  upon  an  acknowledgment  of  satisfaction  filed  with  the  clerk,  made 

in  the  manner  of  an  acknowledgment  of  a  conveyance  of  real  property,  by  the 

judgment  creditor,  or  by  his  indorsement  on  the  face,  or  on  the  margin  of  the 

record  of  the  judgment,  or  by  the  attorney,  unless  a  revocation  of  his  authority 

is  filed.    Whenever  a  judgment  is  satisfiud  in  fact,  otherwise  than  upon  an 

execution,  the  party  or  attorney  must  give  such  acknowledgment,  or  make 

such  indorsement,  and  upon  motion,  the  court  may  compel  it,  or  may  order  the 

entry  of  satisfaction  to  be  made  without  it. 

History:    £Macted  March  11,  1872,  re-enactment  of  9  208  Practice 
Act;  amendment  approved  March  24.  1874,  Code  Amdts.  1873-4,  p.  320. 
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SATISFACTION  OP  JUDaMENT— HOW 
HADE. 

1.  Affinnanee  of  jndgnuut  ob  q^pea^ 

Will  not  alter  &et. 

2.  Appeal  —  Doea  not  Us  from  aattifled 

jadgmeot. 

8- 6.  Same — Enforced  Batiafaetioii. 

6.  Same— Payment  of  judgment 

7.  Same — Payment  adminutxatrlx. 

8.  Bmeficial  owneis. 

9.  Certiorari  does  not  lie. 

10, 11.  Co-creditors — Satisfoction  by  one. 

12.  Same — Assignment  of  debtor. 

13.  Same — Set-off  of  judgment. 

14.  Compromise — Afiaignment  of  judgment 

to  attorney. 

15.  Same — Conflicting  eridenee. 

16.  Conditional  release  —  Of  one  of  two 

joint  judgment-debtors. 

17.  Equitable  remedy — Of  enjdning  azaen- 

tion  of  judgment. 
18;  Execution — Satisfaction  by. 
10.  Joint  tort-feasors — Satisfaction  as  to 

one. 

80.  Merits — Not  renewed  on  motion. 

81.  Motion  for  satisfaction — Evidence  con- 

flicting afidavits — ^Effect  on  appeaL 
22.  Same  —  Controverted  fact  —  Bef erenee 
to  jury. 

88.  Same — Same — Beference  to  jury— lUl* 

are  to  reqnest. 
84.  Same— Becord  on  appeal— Lack  of  bQl 

of  exeeptioDS. 
29.  Nominal  plaintifF— tJse  of  name  of. 

26.  One  satisfaction  only. 

27.  Payment — Effect  of. 

88.  Same— Does  not  alwsyi  amount  to 

satisfaction. 

29.  Payment  by  joint  debtor. 

30.  Practice  —  Where  judgment  has  been 

satisfled  of  record. 

31.  Set-off  of  judgments. 

32.  Sureties  on  appeal-bond. 

33.  Voluntary  satisfaction. 

Au  to  met-mm  mt  JattaMsta.  see,  post.  |  CSS 
and  note. 

1.    ABmaBoe  of  Jvdsmot  »*  awewl  ' 

wiu  Bo«  alter  fact  that  Jadffment  has  been 
In  part  satisfled. — Ryland  y.  Heney,  130  Cal. 
42S,  481.  62  Pac.  616. 

3.  Appeal— Doea  mmt  lie  Craai  Mattsfled 
ladsaaeat. — A  party  can  not  accept  benefit 
or  advantage  iriven  him  by  Judgment  or 
order  and  then  seek  to  have  it  reviewed. 
An  exception  to  this  rule  la  where  reversal 
could  not  affect  right  of  party  to  benefit 
he  has  secured,  as,  e.  g.,  where  there  Is  no 
controversy  as  to  his  right  to  amount  for 
which  Judgment  was  given,  but  he  claims 
to  be  entitled  to  greater  amount. — County 
of  Saa  Bernardino  v.  County  of  Riverside. 
185  Cal.  CIS,  620,  67  Pac  1017. 


8.  Sante— Baforeed  Mttafaclloa  by  execu- 
tion can  not  deprive  Judgment -debtor  of  his 
right  to  appeal,  and  he  may  require  resti- 
tution In  case  of  reversal. — Kenney  v. 
Parks,  120  Cal.  22,  24,  52  Pac.  40. 

4.  Forced  payment  by  execution  sale 
against  a  non-consenting  Judgment-debtor 
can  not  be  held  such  satiafactlon  as  to 
abridge  any  of  his  rights  upon  or  under  ap- 
peal.—Kenney  Parks,  120  Cal.  32,  24,  62 
Pac  40;  Vermont  M.  Co.  v.  Black,  123  Cal. 
21.  23,  66  Pac  599. 

6.  Judgment  against  deceased  person  Is 
not  satisfied  so  as  to  prevent  or  cause  dis- 
missal of  appeal  by  sale  of  property  of 

estate  under  execution  and  payment  of 
proceeds  into  court  to  await  result  of  ap- 
peal.— ^Vermont  M.  Co.  T.  Black,  123  Cal. 
21,  23,  66  Pac.  699. 

C  Sane  ~  Paymeat  af  Jvdgmeat,  un- 
less by  way  of  compromise  or  with  agree- 
ment not  to  take  or  pursue  appeal,  can  not 
prevent  party  against  whom  Judgment  was 
rendered  from  seeking  reversal  on  appeal, 
as  in  case  of  reversal  he  will  be  entitled  to 
restitution, — Warner  Bros.  Co.  v.  Freud,  131 
Cal.  689,  644,  82  Am.  St.  Rep.  400,  68  Pac. 
1017.  See  Hayes  v.  Nourse,  107  N.  Y.  677. 
679,  1  Am.  St.  Rep.  891,  14  N.  E.  608. 

7.  Saaac — ParaMDt  by  adaitnlatratrlx  for 

purpose  of  protecting  rights  of  estate  In 
real  property  which  would  otherwise  be 
forfeited,  should  not  be  deemed  a  compul- 
sory payment,  and  does  not  affect  right  of 
appeal. — Warner  Bros.  Co,  v.  Freud,  131  Cal. 
639.  644,  82  Am.  St.  Rep.  400,  63  Pac.  1017. 

As  to  appeal  froia  jBdrmeata  after  satis* 
faetloB— Whea  much  mar  be  aaatalBadt  see 
note  45  Am.  St.  Rep.  271. 

As  to  aathorlty  of  attorney  to  satisfy 
Jadgmeat,  see,  ante,  !  283  and  note. 

8.  Beaeflclal  owaers  of  Judkment  on 
claims  assigned  for  collection  may  enter 
satisfaction,  and  enforcement  of  the  Judg- 
ment by  their  assignee,  after  such  satis- 
faction, will  be  enjoined. — ^Ueyer  t.  Tully. 
46  Cal.  70,  73. 

9.  Certiorari  Motm  mot  lie  when  judgment 
Is  fully  satisfied.  Judgment  of  contempt 
for  violation  of  injunction  will  not  be  re- 
viewed where  Injunction  has  been  obeyed 
and  fine  imposed  voluntarily  paid  by  de- 
fendant.— Morton  v.  Superior  Court,  65  Cal. 
496,  498,  4  Pac.  489.  See  Kenney  v.  Parks, 
120  Cal.  22,  24,  62  Pac.  40, 

10.  Co-creditors — Satisfaction  by  oae.~ 
Only  upon  payment  of  whole  amount  due 
Is.  one  co-Judgment-creditor  authorized  to 
enter  satisfaction  without  consent  of  other. 
— Haggin  T.  Clark.  Cl  CaL  1,  8. 

11.  Approved!  Haggin  v,  Clark,  71  Cal. 
444.  448,  449,  9  Pac  7S6,  18  Pac  478. 

IS.  SaBM—Aaalgamcat  to  debtor.— Where 
Judgment  has  determined  rights  of  parties 

plaintiff,  as  between  themselves,  defendant, 
who  has  acquired  rights  of  one  plaintiff, 
may,  upon  tender  of  amount  due  other 
plaintiff,  and  refusal  of  such  tender,  corn- 
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pel  entry  of  satisfaction  by  proceeding  un- 
der this  section. — Haggin  v.  Clark,  71  Cal. 
444,  451,  9  Pac.  736.  12  Pac.  478. 

13.  Same— Set-off  of  JudsmeBt.^ — One  co- 
plalntill  may  receive  money  due  on  Judg- 
ment in  favor  of  himself  and  several  other 
co-plaintiffs,  but  he  can  not,  vlthout  thair 
authority,  satisfy  Judgment  by  setting  off 
Judgment  against  one  held  by  Judgment* 
debtor  against  himself  alone.  Receiving 
payment  in  money  of  amount  due  on  judg- 
ment is  very  different  thing  from  an  execu- 
tory agreement  to  set-off  another  Judgment 
against  It.  One  requires  no  special  author- 
ity from  a  co-plaintiff;  the  other  does.— 
Corwln  T.  Ward,  36  Cal.  19fi.  198,  96  Am. 
Dec.  93. 

14.  CompMinls^— AMSlgamcat  of  JndK- 
mcnt  to  attorney  with  defeasance  by  him 
that  he  held  one-half  thereof  In  trust  for 
his  assignor,  does  not  confer  upon  him 
authority  to  satisfy  judgment  for  less  than 
full  amount. — Cobb  v.  Doggett,  142  Cal.  142, 
144,  76  Pac.  785. 

15.  Same  — ConflletlDg  evidence. — Satis- 
faction by  attorney  for  less  than  amount 
due  will  not  be  set  aside  where  evidence 
as  to  his  authority  to  make  auch  aatlstac- 
.tlon  is  conflicting. — Puller  v.  Baker,  48  Cal. 
832,  634. 

16.  Coadltloaal  release — Of  oae  of  two 
Joint  jBdsment-debtora,  releasing  him  so  far 
as  same  can  be  done  without  releasing  or 

discharging  other  from  payment  of  balance 
does  not  constitute  such  release  as  will  en- 
title other  debtor  to  move  and  procure 
satisfaction  of  judgment. — Barnum  v.  Coch- 
rane. 139  Cal.  494,  495.  73  Pac.  242. 

17.  Bqnitable  remedy— Of  enjoining  exe- 
cntloB  of  Judgment  Is  not  barred  by  this 
section,  and  especially  not  where  party 
seeking  relief  has  applied  to  court  render- 
ing Judgment  to  declare  satisfaction  and 
recall  execution,  but  has  been  denied  such 
relief.- Epplnger  v.  Scott,  130  Cal.  276,  277, 
62  Pac.  4C0. 

18.  Bzeeotlon  —  Satisfaction  by. — Satis- 
faction is  made  where  sale  under  execution 
realizes  suniclent  to  pay  Judgment,  prin- 
cipal and  costs  as  entered,  and  accruing 
costs,  and  no  part  of  money  thus  realized 
can  be  applied  to  other  purposes,  such  as 
payment  of  keeper's  fees  Incurred  prior  to 
Judgment  but  not  Included  In  memoran-r 
dum  of  costs  filed  thereon. — Hotchkiss  v. 
Smith,  108  Cal.  286,  287,  41  Pac.  804. 

As  to  execution  of  Jntfgment,  aee,  post. 
||681.et  seq.  and  notes. 

A*  to  party  paying  BM>r«  tlwn  kla  aha^ 
of  Jadgmeat  conpclllag  eontrlbntlon,  see, 
post,  S  709  and  note. 

As  to  redemption  of  real  property  aoM 
under  cxeeutloa,  see,  post,   Si  700-708  and 

notes. 

As  to  Bales  under  czccntlon,  see,  post; 
5  694  and  note. 

As  to  satisfaction  of  Jndsmeat  by  levy  on 
real  and  personal  property,  see  note  68  Am: 
Dec.  S50. 


10.  Joint  tort-feasors  —  fintlsf  nctinn  ns 
to  one, — Satisfaction  of  Judgment  against 
several  Joint  tort-feasors  by  and  as  to  one 
of  them  is  satisfaction  as  to  all. — Chetwood 
V.  California  Nat.  Bank,  IIS  Cal.  414,  426, 
46  Pac.  704. 

As  to  effect  of  Judgment  against  one  Joint 
tort-fcaoor  upon  liability  of  the  other,  see 

notes  68  L.  R.  A.  410.  U  R.  A.  1918D,  SOS. 
SO.  Merita— Not   reviewed   on  motion. — 

Uotlon  to  have  Judgment  satisfied  can  not 
be  used  as  means  of  reopening  the  case, 
that  is,  where  Judgment  has  determined 
respective  rights  of  parties  plaintiff  as  be- 
tween themselves  It  can  not  be  shown  by 
aflldavits  on  this  motion  that  their  rights 
are  In  fact  different. — Haggln  v.  Clark,  71 
Cal.  444.  448,  9  Pao.  23«.  12  Pac.  478.  * 

31.  Motion  for  satisfaction — Bvldenee 
conflicting  amdavlto— Effect  on  appeal, — 
In  a  case  In  which  a  Judgment-defendant 
gives  notice  of  motion  for  an  order  satisfy- 
ing the  Judgment  and  recalling  an  execu- 
tion issued  thereon,  under  the  provisions 
of  the  above  section  authorizing  such  pro< 
ceedlngs  "whenever  a  Judgment  is  satisfied 
In  fact,  otherwise  then  upon  an  execution." 
an  order  of  satisfaction  Is  to  be  made  by 
the  court  in  those  cases  only  where  the 
Judgment  has  In  fact  been  satisfied ;  where 
the  only  evidence  touching  this  vital  ques- 
tion consists  of  affidavits  which  are  in  di- 
rect conflict,  on  appeal  from  an  order  deny- 
ing the  motion  It  can  not  be  said  that  the 
court  erred. — State  Bank  of  Lansing  v.  Mc- 
Laury,  175  Cal.  31.  165  Pac.  7. 

22.  8nmc — Controverted  fact — Reference 
to  Jury. — In  those  cases  in  wiiich  satisfac- 
tion Is  denied  and  the  affidavits  submitted 
are  conflicting,  theicourt  should  either  re- 
mit the  defendant  to  an  Independent  ac- 
tion, or  should  provide  for  determination 
of  the  disputed  fact  by  means  of  a  refer- 
ence, or  a  submission  to  a  Jury  (dictum). — 
State  Bank  of  Lansing  v,  McLaury.  175  Cal. 
31.  166  Pac.  7,  approving  the  doctrine  In 
WoodfortJ  V.  Reynolds,  36  Minn.  155,  30 
N.  W.  767;  Dwlght  v,  St.  John.  25  N.  Y.  203: 
Atkinson  V.  Harrison,  163  Pa.  St.  472,  26 
Atl.  294. 

2S.  Same  —  Same  —  Refereace  to  Jnry— 
Failure  to  r*«ucKt. — Where  the  defendant 
moving  for  satisfaction  of  Judgment  under 
such  conflicting  affidavits  and  falls  to  re- 
quest a  reference,  or  a  submission  of  the 
issue  of  fact  to  a  Jury,  but  presents  his  mo- 
tion for  decision  on  such  conflicting  affi- 
davits, having  so  presented  It  he  will  not 
be  heard  to  Insist  on  appeal  that  the  coun 
below  should,  of  its  own  motion,  have  di- 
rected a  procedure  different  fro.m  that 
which  he  himself  Initiated  and  invited. — 
State  Bank  of  X<anslng  v.  McLaury,  176  Cal. 
31,  KS  Pac.  7. 

24.  Same — Record  on  appeal — Lack  of 
bill  of  exceptions, — A  motion  for  satisfac- 
tion of  Judgment,  heard  and  determined 
upon  conflicting  affidavits  on  appeal  Is  no 
denial  of  the  motion  where  the  transcript 
consists  merely  of  copies  of  the  complaint, 
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the  Juderment.  defendant's  notice  of  motion, 
a  written  motion,  defendant's  affidavit,  a 
counter-afQdavlt,  the  order  denying  the  mo- 
tion, and  the  notice  of  appeal  certified  by 
the  cleric  aa  correct  copies  of  the  orlgrlnals 
on  llle.  but  not  incorporated  in  any  bill  of 
exceptions,  on  appeal  the  appellate  court 
can  Dot  consider  such  affldavlts  or  other  evi- 
dence uaed  In  the  court  below  because  they 
are  not  authentic  by  Incorporation  into  a 
bin  of  exceptions  under  Rule  XXIX  of  the 
supreme  court  (177  Cat.  Ivli,  176  Pac.  vil>. 
providing  the  method  of  authentication 
where  no  other  mode  Is  authorized  by  law; 
for  the  appellate  court  not  only  belnv  pre- 
cluded from  considering  the  affidavits  In 
the  transcript  must  assume,  In  support  of 
the  order,  that  any  additional  evidence 
which  would  support  it  was  presented  to 
the  court  below. — State  Bank  of  Lansing 
V.  McLaury,  175  Ca!.  31,  165  Pac.  7,  fol- 
lowing doctrine  In  Herrllch  v.  McDonald,  ^0 
Cal.  472,  22  Pac.  299;  Von  Glahn  v.  Brennan, 
81  Cal.  261,  22  Pac.  696;  Shaln  v.  Eikeren- 
kotter,  88  Cal.  13,  25  Pac.  966;  Melde  v. 
Reynolds,  120  Cal.  234,  62  Pac.  491;  Rams- 
bottom  V.  Fitzgerald,  128  Cal.  75,  «0  Pac.  522; 
Skinner  v.  Horn,  144  Cal.  278,  77  Pac.  904; 
Batate  of  Dean,  149  Cal.  487,  87  Pac.  IS. 

38.    NomlHsl  plalmtlff— Use  of  ubbc  of 

nominal  plaintiff  by  his  assignee  or  agent 
of  hia  assignee  In  satisfying  Judgment  is 
not  improper. — Cobb  v.  Doggett,  142  Cal. 
142,  143,  76  Pac.  785. 

2fl.    One  satiBfaetlon  only  of  judgment  Is 

allowed.  While  plaintiff  may  bring  several 
actions  against  Joint  tort-feasors  recover- 
ing Judgment  in  each,  but  satisfaction  of 
any  one  of  these  Judgments  is  satisfaction 
of  all.— Butler  v.  Ashworth,  110  Cal.  614, 
618,  42  Pac.  4,  386. 

37.  PByment— Bfleet  of. — When  Judgment 
has  been  satisfied.  It  has  passed  beyond  re- 
view, for  satisfaction  thereof  Is  last  act  and 
end  of  proceeding.  Payment  produces  per- 
manent and  irrevocable  discharge,  after 
which  Judgment  can  not  be  restored  by  any 
subsequent  agreement,  nor  kept  on  foot 
to  cover  new  and  distinct  engagements. — 
Estate  of  Baby,  87  Cal.  200,  202,  22  Am.  St. 
Rep.  239,  26  Pac.  406. 

28.  Same— Docs  not  always  amoant  to 
•attefaetton.^ — ;Ruie  Is  that  mere  payment  by 
one  Joint  debtor  does  not  operate  as  an  ac- 


cord and  satisfaction  of  Judgment  as  tn 
other  Joint  judgment-debtors  unless  It 
plainly  appears  payment  was  intended  to 
liave  such  effect. — Williams  v.  Riehl,  127 
Cal.  365,  370,  78  Am.  St.  Rep.  60,  59  Pac.  762. 

3ft.  Payment  by  Joint  debtor  who  in  fact 
was  surety  for  principal  debtor,  and  an  as- 
signment of  judgment  to  hlni,  does  not  con- 
stitute satisfaction,  and  he  may  therefore 
proceed  against  his  co-debtors  for  contri- 
bution by  execution  of  Judgment. — Coffee  v. 
Tevis,  17  Cal.  239,  245;  WlDlams  v.  RlehJ. 
127  Cal.  866,  S70,  78  Am.  St.  Rep.  60,  69 
Pac.  762. 

A*  to  right  of  aarety  who  has  paid  Jndg- 
nent  to  enforce  It  for  Ua  own  beneft,  see . 

note  16  I*  R.  A.  115. 

30,  Pnotice— Where  Jndgmeat  has  hcca 
aatlaSed  of  record  but  not  In  fact.  It  is 

proper  practice  to  Issue  order  to  show  cause 
wliy  execution  should  not  Issue  upon  judg- 
ment to  judgment-debtor,  thus  giving  him 
an  opportunity  to  be  heard  upon  matter. — 
McAuilffe  V.  Coughlin,  106  Cal.  268,  270,  38 
Pac,  730. 

Am  to  satlMfactlon  of  JadgntrDt  In  replevin, 

see,  ante,  g  667  and  note  pars.  102-106. 

31.  Sef-oll  of  Jadgments. — Satisfaction 
may  be  made  by  set-off  of  another  Judg- 
ment, and  court  may  decree  this  by  virtue 
of  Its  general  Jurisdiction  over  Its  Judg- 
ments and  suitors. — Coonan  v.  Loewenthal, 
147  Cal.  218.  81  Pac.  527. 

As  to  Mct-olt  of  Judgments,  see,  ante, 
i  440  and  note. 

S3.  Sorctles  on'  appeal-bood  are  not  en- 
titled to  notice  before  entry  of  Judgment 
against  them,  but  If  the  Judgment  be  In 
fact  satisfied,  may  apply  under  the  provi- 
sions of  this  section  to  have  It  satlsfled  of 
record.— Meredith  T.  Santa  Clara  M.  Assoc.. 
60  Cal.  617,  621. 

As  4«  ladgaieata  against  sureties  on  ap- 
peaUfcoad,  see,  post,  |  942  and  note. 

33.  Volnntapy  ■atlsfactloa  of  judgment 
renders  the  question  on  appeal  a  moot  ques- 
tion and  therefore  thf  appeal  will  be  dis- 
missed.— Moore  v.  Morrison,  130  CaL  80. 
81,  62  Pac.  268. 

As  to  vacating  satisfaction  of  Judrnicnt 
when  title  of  purchaser  at  csceutlaa  sale 
falla,  see  63  Am.  Dec.  701. 


§675a.  SATISFACTION  OF  MORTGACtE  BEOOBDED.  Whenever  a 
mortgage  on  real  property  is  foreclosed  in  this  state' and  the  property  covered 
by  such  mortgage  is  so-ld  under  and  pursuant  to  the  decree  of  foreclosure 
entered  in  the  action  in  which  such  foreclosure  is  had,  it  shall  be  the  duty  of 
the  sheriff,  or  commissioner  making  the  sale,  as  the  case  may  be,  within  five 
days  after  the  purchaser  at  the  sale  becomes  entitled  to  a  deed  from  such 
sheriff,  or  commissioner  thereunder,  to  enter  upon  the  margin  of  the  county 
records  where  such  mortgage  is  recorded,  if  the  same  be  recorded,  a  satis- 
faction of  the  same. 

C.  C.  p.— no  1MB 
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[Fonn  of  satisfaction.]  Such  satufaction  shall  be  substantially  in  the  fol- 
lowing form :  , 

Full  satisfaction  and  discharge  of  the  within  mortgage  by  foreclosure  is 

hereby  entered  this  day  of  19. Decree  of  foreclosure  entered 

the  day  of  19..  in  cause  No.  entitled,  t  

Sale  under  such  decree  had  the  day  of  19. 


Sheriff  (commissioner). 

History:    Enactment  approred  March  18,  1906.  State,  and  Amdts. 
1905,  pp.  248,  244.   In  effect  Immediately. 

§676.  UNDERTAKING  IN  ACTION  TO  SET  ASIDE  TRANSFER  OF 
PROPERTY.  "Where  an  action  is  commenced  to  set  aside  a  transfer  or  con- 
veyance of  property  on  the  grounds  that  such  transfer  or  conveyance  was  made 
to  hinder,  delay  or  defraud  a  creditor  or  creditors,  the  transferee  or  grantee  to 
whom  it  is  alleged  the  property  was  transferred  or  conveyed  to  hinder,  delay 
or  defraud  creditors  or  the  successors  or  assigns  of  such  transferee  or  grantee, 
may  give  an  undertaking  as  herein  provided,  and  when  such  undertaking  is 
given  as  herein  provided,  the  transferee  or  grantee  to  whom  it  is  alleged  the 
property  was  transferred  or  conveyed  to  hinder,  delay  or  defraud  creditors, 
or  the  successors  and  assigns  of  such  transferee  or  grantee,  may  sell,  encumber, 
transfer,  convey,  mortgage,  pledge  or  otherwise  dispose  of  the  property,  or 
any  part  thereof,  which  is  alleged  to  have  been  transferred  or  conveyed  to 
hinder,  delay  or  defraud  creditors,  so  that  the  purchaser,  encumbrancer,  trans- 
feree, mortgagee,  grantee  or  pledgee  of  such  property,  will  take,  own,  hold 
and  possess  such  property  unaffected  by  such  action  and  suit,  or  the  judgment 
which  may  be  rendered  therein. 

History:    Enacted  March  9,  1903,  Stata.  and  Amdts.  1903.  p.  98. 


1.  Salt  OB  ■t«ekhold«n*  liabiltty — Com- 
pelllns  Mtlsfactlon — Effect  of. — In   an  ac 

tlon  to  enforce  the  liability  of  stockholders 
in  which  some  of  the  stockholders  pay  the 
sum  adjudKed  against  them  and  the  pre- 
vaillDB  party  baa  accepted  the  money  from 
the  clerk  of  the  court,  a  satlBfactlon  of  the 
Judgrment  as  to  such  parties,  whether  vol- 
untary or  under  the  compulsion  authorised 


by  the  above  section  may  be  had  and  there- 
after no  appeal  can  be  taken  therefrom  as 
such  payment  and  acceptance  constitutes 
"the  last  act  there  and  of  the  proceeding." 
— Union  Lithograph  Co.  t.  Bacon,  179  Cal. 
S3,  176  Pac.  464,  following  doctrine  In  Es- 
tate of  Baby,  87  Cal.  200.  22  Am.  St.  Rep. 
23B,  2S  Pac.  406;  Storka  t.  Storke,  182  Cal. 
849.  64  Pac.  578. 


§677.  CONDITIONS  OF  UNBEBTAKINO  AND  AMOUNT  OF.  Such 
undertaking  with  two  sureties  shall  be  executed  by  the  transferee  or  grantee 

to  whom  it  is  alleged  the  property  was  transferred  or  conveyed  to  hinder, 
delay  or  defraud  creditors,  or  the  successor  or  assign  of  such  transferee  or 
grantee,  in  double  the  estimated  value  of  the  property  so  alleged  to  have  been 
transferred  or  conveyed,  provided,  in  no  case  need  duch  undertaking  be  for 
a  greater  sum  than  double  the  amount  of  the  debt  or  liability  alleged  to  be  due 
and  owing  to  the  plaintiff  in  such  action,  commenced  to  set  aside  said  transfer 
and  conveyance;  and  where  such  estimated  value  of  the  property  alleged  so  to 
have  ^een  conveyed  is  less  than  the  sum  alleged  to  be  due  and  owing  to  the 
plaintiff  in  the  action,  such  estimated  value  shall  be  stated  in  the  undertaking, 
and  said  undertaking  shall  be  conditioned  that,  if  it  be  adjudged  in  said  action 
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that  the  transfer  or  conveyance  was  made  to  hinder,  delay  or  defraud  a  cred- 
itor or  creditors,  then  that  the  transferee  or  grantee  or  the  said  successor  or 
assigns  of  such  transferee  or  grantee  giving  such  undertaking,  will  pay  to  the 
plaintiff  in  said  action  a  sum  equal  to  the  value,  as  the  same  is  estimated  in 
said  undertaking,  of  said  property  alleged  to  have  been  transferred  or  con- 
veyed to  hinder,  delay  or  defiaud  creditors,  not  ezeeeding  the  sum  alleged  to 
be  due  and  owing  to  the  plaintiff  in  the  action. 

Htatory:    Enacted  March  9,  1903,  Steta.  and  Amdts.  1903,  p.  99. 

§6771/2.   FnJNG  AND  SERVICE  OF  UNDERTAEINa.   Said  undertaking 

shall  be  filed  in  the  action  in  which  said  execution  issued  and  a  copy  thereof 

served  upon  the  plaintiff  or  his  attorney  in  said  action. 

History:    Enactment  approved  March  9,  ,1903,  Stats,  and  Amdts. 
1908,  p.  99. 

§978.  EXCEPTIONS  TO  SURETIES.  Within  ten  days  after  service  of 
the  copy  of  undertaking  the  plaintiff  may  object  to  such  undertaking  on  the 
ground  of  inability  of  the  sureties,  or  either  of  them,  to  pay  the  sum  for  which 
they  become  bound  in  said  undertaking,  and  upon  the  ground  that  the  esti- 
mated value  of  the  property  therein  is  less  than*  the  market  value  of  such  prop- 
erty. Such  objection  to  the  undertaking  shall  be  made  in  writing,  specifying 
the  ground  or  grounds  of  objection,  and  if  the  objection  is  made  to  the  under- 
taking that  the  estimated  value  therein  is  less  than  the  market  value  of  the 
property,  such  objection  shall  specify  the  plaintiff's  estimate  of  the  market 
value  of  the  property.  Such  written  objection  shall  be  served  upon  the  said 
transferee  or  grantee,  or  the  successor  or  assigns  of  such  transferee  or  grantee 
giving  such  undertaking. 

History:    Bnactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1908,  p.  99. 

§678ys.  JUSTIFICATION  OF  SURETIES.  APPROVAL  AND  DISAP- 
PROVAL  OF  WKD,   When  the  sureties  or  either  of  them,  are  objected  to, 

the  surety  or  sureties  so  objected  to  shall  justify  before  the  court  in  which  the 
action  is  commenced,  upon  ten  days'  notice  of  the  time  when  they  will  so  jus- 
tify being  given  to  the  plaintiff,  or  plaintiff's  attorney. 

[Hearing  witnesses  as  to  snfflciency  of  surety.]  Upon  the  hearing  and  exam- 
ination into  the  sufficiency  of  a  surety,  witness  may  be  required  to  attend  and 
evidence  may  be  procured  and  introduced  in  the  same  manner  as  in  trial  of 
civil  cases. 

Upon  such  hearing  and  examination  the  conrt  shall  make  its  order,  in  writ- 
ing, approving  or  disapproving  the  sufficiency  of  the  sureties  or  surety  on  such 
undertaking.  In  case  the  court  disapproves  of  the  surety  or  sureties  or  any 
undertaking,  a  new  undertaking  may  be  filed  and  served,  and  to  any  under- 
taking given  under  the  provisions  of  this  act  the  same  objection  to  the  sureties 
may  be  made  and  the  same  proceedings  had  as  in  case  of  the  first  undertaking 
filed  and  served.  « 

History:    E<nactment  approved  March  9,  1903,  Stats,  and  Amdts. 
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§679.  OBJECTION  BECAUSE  ESTDIATED  VALUE  IN  BOND  LESS 
THAN  MARKET  VALUE.  NEW  UNDERTAKING.  When  objection  is  made 
to  the  undertaking  upon  the  ground  that  the  estimated  value  of  the  property, 
as  stated  in  the  undertaking,  is  less  than  the  market  value  of  the  property, 
the  transferee  or  grantee,  or  the  successor  or  assigns  of  such  transferee  or 
grantee  giving  the  undertaking  may  accept  the  estimated  value  stated  by  the 
plaintiff  in  said  objection,  and  a  new  undertaking  may  at  once  be  filed,  with 
the  plaintiff's  estimate  stated  therein  as  the  estimated  value,  and  no  objection 
shall  thereafter  be  made  upon  that  ground ; 

If  the  plaintiff's  estimate  of  the  market  value  is  not  accepted,  the  transferee 
or  grantee,  or  the  successor  or  assigns  of  the  grantee  or  transferee  giving  such 
undertaking,  upon  ten  days*  notice  to  the  plaintiff,  shall  move  the  court  in 
which  the  action  is  pending  to  estimate  the  market  value  of  the  property,  and 
upon  the  hearing  of  such  motion,  witnesses  may  be  required  to  attend  and 
testify,  and  evidence  may  be  produced  in  the  same  manner  as  in  the  trial  of 
civil  actions. 

[Court  to  estimate  market  value,  when.]   Upon  the  hearing  of  the  motion 

the  court  shall  estimate  the  market  value  of  the  property,  and  if  the  estimated 

value  of  the  property  as  made  by  the  court  exceeds  the  estimated  value  as 

stated  in  the  undertaking,  a  new  undertaking  shall  be  filed  and  served  with 

the  market  value  determined  by  the  state  value  therein  as  the-  estimated  value 

of  the  property. 

HIatoTy:    Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  100. 

§  679^.   JUSTIFICATION  OF  ST7BETIES.   The  sureties  shall  justify  upon 

the  undertaking  as  required  by  section  one  thousand  and  fifty-seven  of  the 

Code  of  Civil  Procedure. 

History:    Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1908,  p.  100. 

§680.  WHEN  UNDEBTAKma  BECOMES  EFFECTIVE.  The  under- 
taking shall  become  effective  for  the  purpose  stated  in  section  one  of  this  act, 
ten  days  after  service  of  copy  thereof  on  the  plaintiff,  unless  objection  to  such 
undertaking  is  made  as  in  this  act  provided,  and  in  case  objection  is  so  made 
to  the  undertaking  filed  and  served,  the  same  shall  become  effective  for  such 
purpose  when  an  order  is  made  by  such  court  approving  the  sureties,  when  the 
surety  or  sureties  are  objected  to,  or  affirming  the  estimate  of  the  value  of 
property  when  objection  is  made  thereto,  or  in  case  any  objection  to  the  under- 
taking is  sustained  by  the  court  when  a  new  undertaking  is  filed  and  served 
as  required  by  this  act,  to  which  no  objection  is  made,  or  if  made  is  not  sus- 
tained by  the  court. 

History:    Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  100. 

§6801/2.  JUDGMENT  AGAINST  SURETIES  ON  BOND,  WHEN.  If  judg- 
ment be  rendered  in  said  action  that  the  tfUeged  transfer  or  conveyance  was 
made  to  hinder,  delay  or  defraud  creditors,  their  judgment  shall  Ijc  remiored 
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in  such  action  without  further  proceeding  in  favor  of  plaintiff  and  against  the 
principal  and  sureties  on  said  undertaking  for  the  sum  for  which  said  under- 
taking was  executed  according  to  the  conditions  thereof. 

History:    Enactment  approved  March  9,  1908,  Stata.  and  AmdtB. 
1903.  p.  101. 


TITLE  IX- 

OF  THE  EXECUTION  OF  THE  JUDGMENT  IN  CIVIL  ACTIONS. 

Qiapter.  I.   The  Execution,  §5  681-713^. 

II.    PaocEEDiNas  Supplemental  to  the  EzeoutioNj  714-721. 

CHAPTER  I. 

THE  EXECUTION. 


1681.   Within  wliat  tune  ozeeution  maj  ia- 

aoe. 

S  681a.  Stay  of  execution. 

f  682.  Wbo  may  issue  the  exeention,  its 
f onn,  to  whom  directed,  and  what 
it  shall  tequire. 

i  683.    When  made  returnable. 

S  684.  Money  judgments  and  others,  how  en- 
forced. 

i  685.    Execution  after  five  ^ears. 

i  686.  When  execution  may  issue  aeainst  the 
property  of  a  party  after  nis  death. 

I  687.    Execution,  how  and  to  whom  issued. 

f  688.  What  shall  be  liable  to  be  seized  in 
execution.  Not  to  be  affected  till  a 
levy  is  made, 

S  689.  When  property  is  claimed  by  a  third 
party.  Indemuity. 

{  689a.  Levyiog'  upon  personal  property  un- 
der contract  of  purchase, 

i  689b.  Same.    Tender  to  seller  of  sum  due. 

$  689c.  Same.  Application  of  proceeds  of 
sale. 

S  690.    What  exempt  from  ejcecution. 
$  691.    Writ,  how  executed. 
1 692.    Notice  of  sale  under  execution,  how 
given. 

I  693.    Selling  without  notice,  what  penalty 

attached. 

S  894.  Sales,  how  conducted.  Neither  the  of- 
ficer conducting  it  nor  his  deputy  to 
be  a  purchaser.  Real  and  personal 
property,  how  sold.  Judgment  deb- 
tor, if  present,  may  direct  order  of 
sale,  and  the  officer  shall  follow  his 
direetions. 

I  695.  If  purchaser  refuses  to  pay  pnrchase- 
mouey,  what  proceedings. 

1696.  Officer  may  refuse  such  purchaser's 
bid  after. 

i  697.  These  two  sections  not  to  make  officer 
liable  beyond  a  certain  amount. 

I  698.  Personal  property  not  capable  of  man- 
ual delivery,  how  delivered  to  pur- 
ebaaer. 


701. 
702. 

703. 


S  704. 
8  705. 
8  706. 


707. 
708. 


699.  Personal  property  not  capable  of  man* 

ual  delivery,  bow  sold  and  delivered. 

700.  Beat  property.  Sale  of.  Title  of  pur- 

chaser. 

700a.  Sale  absolute,  when;  when  subject  to 
redemption, 
Beal  property  so  sold,  by  whom  it 

may  be  redeemed. 
When  it  may  be  redeemed,  and  re- 
demption money. 
When  judgment  debtor  or  other  re- 

demptioner  may  redeem. 
In  cases  of  redemption,  to  whom  the 

payments  are  to  be  made. 
What  a  redemptioner  must  do  in  or- 
der to  redeem. 
Until  the  expiration  of  redemption- 
time  court  may  restrain  waste  on 
the    property.      What  considered 
waste. 
Rents  and  profits. 

If  purchaser  of  real  property  be 
evicted  for  irregularities  in  sale, 
what  he  may  recover,  and  from 
whom.  When  judgmcat  to  be  re- 
vived. Petition  for  the  purpose, 
bow  and  by  whom  made. 
Party  who  pays  more  than  his  share 

may  compel  contribution. 
Collection  of  moneys  from  judgment 
debtor ;  procedure. 
710[a].  Claim  and  release  of  property  held 

under  execution;  undertaking. 
710^4.  Undertaking  by  party  claiming  prop- 
erty; amount  and  conditions  of. 
710a.  I^yment  of  claim  of  contractor  on 
public  work. 

711.  Filing  and  service  of  undertaking. 
711%.  Exception  to  sureties;  how  made. 

712.  Justification    of    sureties;  approval 

and  disapproval. 
712%.  New  undertaking;  when  to  be  given. 

713.  Justification  of  sureties. 

713%.  When  undertaking  becomes  effectual. 


709. 
710. 


§  681.  WITHIN  WHAT  TIME  EXECUTION  MAY  ISSUE.  The  party  in 
whose  favor  judgment  is  given  may,  at  any  time  within  five  years  after  the 
entry  thereof,  have  a  writ  of  execution  issued  fpr  its  enforcement. 
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[Time  during  wbich  stayed  excluded  in  computing  time.]   If,  after  the  entiy 

of  the  judgment,  the  issuing  of  execution  thereon  is  stayed  or  enjoined  by  any 

judgment  or  order  of  court,  or  by  operation  of  law,  the  time  during  which 

it  is  so  stayed  or  enjoined  must  be  excluded  from  the  computation  of  the  five 

years  within  which  execution  may  issue. 

History:  Enacted  March  11,  1872,  re^nactment  of  S  209  Practice 
Act;  amendment  by  Code  CommlsBlon.  Act  March  8,  1901,  Stats,  and 
Amdta.  1900-1,  p.  152,  held  unconstUutioaal,  see  history,  {5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907.  p.  682, 
Kerr's  Stats,  and  Amdts.  1906-7.  p.  464. 

EXECUTION  ON  JUDGMENT  —  WITHIN 
WHAT  TIME. 


1.  Action  on  jadgment  —  MaintainaUfl^ 
when. 

2-5.  Attack  npon  judgment  or  execution— 

In  generaL 
6-9.  GoDstmetion  of  section — Jn  geneimt 

10.  Court — Not  authorized  to  stay  exeeo- 

tion  of  judgment,  when. 

11.  Discharge  of  debt — Payment  to  BheriflC 

12.  Duty  to  issue  execution — Purely  min- 

isterial. 

13.  Enforcement  of  judgment — By  execu* 

tion. 

14.  Same — As  to  judgment  offered  in  evi- 

dence as  collateral  fact  in  support 
of  execution. 

15- 17.  Execution  sale  —  Estate  and  interest 
acquired. 

18-  20.  Same — Judgment-creditor  as  bidder. 
21-  24.  Same — ^Title  acquired  by  purchaser. 

25.  Same — SherifF's  commissions. 

26.  Mandamus — To  compel  judge  to  issue 

writ. 

27-  30.  Money  owing  by  municipality  to  judg- 
ment-debtor—  Subjecting  to  execu- 
tion. 

SI.  Order  authorizing  issuance  of  execu- 
tion. 


32.  Party  in  whose  favor  judgment  is 

entered — Entitled  to  his  execution 

immediately. 
S3.  Period  of  five  years — 'Within  which 

execution  may  issue. 
34,  35.  Practice — Upon  motion  to  show  cause 

why  execution  should  not  issue. 

36.  Beeorder  of  municipal  court — ^Direct- 

ing return  of  an  execution  unsatis- 
fied. 

37.  Bight  to  execution  for  suitable  allow- 

ances. 

38.  Rule  that  valid  sale  may  be  made^ 

Under  execution  issued  before  entry. 

39.  Rule  that  execution  can  not  be  issued 

in  vacation. 

40.  Sale  of  real  property  under  execution — 

Issued  upon  judgment  before  entry. 
41,42.  Stay  of  proceedings  —  Until  further 
order  of  court. 

43.  Same — Pending  proceedings  leading  up 
to  appeal. 
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44.  Void  execution. 

46.  Word  "within"— Phrase  "within  one 
year  after  rendition." 

46,  Writ  of  mandate — Proper  remedy  to 
compel  issnance  of  second  execution. 

1.  Action  OB  JndcmeBt — MalntalMble, 
■whM. — Action  may  be  maintained  In  this 
state  upon  domestic  Judgment,  although 
time  within  which  execution  mlsht  Issue 
has  expired.— Ames  v.  Hor.  12  CaU  11;  Stuart 
V.  Lander,  16  Cal.  S72,  S7S,  76  Am.  Dec 
688;  Rowe  v.  Blake,  99  Ca),  167,  170,  S3 
Pac  864. 

X.  Attaek  npoB  latfcmeat  or  ezecnHoB 
—In  several. — A  judgment  against  a  cor- 
poration, which  is  alleged  to  have  been 
obtained  through  the  collusion  of  the  presi- 
dent of  the  company  with  the  plalntllC  I'n 
the  action,  and  which  at  most  is  only  void- 
able, can  not  be  attacked  In  proceedings 
to  set  aside  the  execution  sale. — Morton  Oas 
Bnglne  Co.  v.  CallCornla.  Seeded  Raisin  Co., 
24  Cal.  App.  362,  141  Pac.  3^2. 

3.  Upon  a  motion  to  set  aside  an  execu- 
tion, the  voidable  Judgment  upon  which 
the'  execution  has  been  Issued  can  not  be 
assailed;  for  the  law  has  provided  a  number 
of  speclflc  and  appropriate  remedies  against 
voidable  Judgments  of  which  this  Is  not  one. 
and  has  also  provided  that  the  grounds  upon 
which  executions  Issued  upon  voidable  Judg- 
ments and  sales  thereunder  may  be  at- 
tacked, are  those  tnflrmltles  which  arise 
after  the  Judgment  and  out  of  the  Issuance 
of  the  writ  and  Its  attempted  enforcement. 
— Morton  Oas  Engine  Co.  v.  California 
Seeded  Raisin  Co.,  24  Cal.  App.  362,  141  Pac. 
392. 

4.  A  petition  for  an  order  to  set  aside 
certain  execution  sales,  which  makes  no 
specific  attack  upon  the  regularity  In  form 
of  the  several  writs,  but  avers  generally 
and  upon  Information  and  belief  that  the 
sales  made  thereunder  "were  not  made  or 
held  pursuant  to  any  of  the  provisions  of 
section  694  of  the  Code  of  Civil  Procedure," 
states  a  mere  conclusion  of  the  pleader,  and 
is  Insufflclent  to  put  in  Issue  any  specific 
infirmity  in  the  writ  Itself  or  in  the  pro-* 
cedure  attending  Its  execution  and  the 
sales  thereunder. — Morton  Oas  Engine  Co. 
V.  California  Seeded  Raisin  Co.,  24  Cal.  App 
S62,  141  Pac.  392. 

6.  An  allegation  in  such  petition  that  the 
Tiresldent  of  the  defendant  corporation  pur- 
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Chased  the  properties  at  auch  execution 
sales  does  not  warrant  the  setting  aside  ot 
the  sales. — Morton  Oas  Bnfflne  Co.  v.  Cali- 
fornia Seeded  Raisin  Co..  24  Cal.  App.  362, 
141  Pac.  392. 

«.    CoBstraction  o(  aectioB — !■  seacraL — 

Commissioner  In  partition  who  Is  allowed 
fee  for  his  services,  amoun^  of  which  is 
fixed  by  court  and  made  charere  upon  land. 
Is  "party  in  whose  favor  Judgrment  la  »lven" 
within  the  meaning  of  the  word  "party"  aa 
used  in  this  section. — Cortez  v.  Superior 
Court,  86  Cal.  274,  278,  21  Am.  St  Rep.  «7, 
24  Pac.  1011;  Thomas  v.  San  Dleso  C.  Co^ 
lU  Cal.  368,  862,  43  Pac.  965. 

7.  This  section  must  be  held  to  apply  to 
Judgment  the  object,  purpose,  and  effect  of 
which  is  to  enforce  payment  of  money, 
whether  same  be  personal  Judgment  against 
party  indebted  or  decree  foreclosing  lien 
for  amount  due,  and  this  rule  applies  to 
case  of  note  and  mortgage  where  latter  is 
given  to  secure  the  express  personal  prom- 
ise to  pay  money. — Dorland  v.  Hanson.  81 
Cal.  202.  16  Am.  St.  Rep.  44.  22  Pac.  662; 
Jacks  V,  Johnston,  86  Cal.  384,  836,  21  Am. 
St.  Rep.  60,  24  Pac.  1067. 

3.  This  section  can  not  be  said  to'apply 
solely  to  personal  Judgments  for  recovery 
of  money. — Dorland  v.  Hanson,  81  Cal.  202, 
208.  16  Am.  St.  Rep.  44,  23  Pac.  562. 

».  Provisions  of  this  section  limiting  Is- 
sue of  execution  for  enforcement  of  Judg- 
ment to  term  of  five  years  Is  but  limitation 
upon  certain  mode  for  its  enforcement, 
and  does  not  purport  to  limit  or  qualify 
right  to  Its  enforcement  in  any  other  mode. 
Therefore,  action  upon  Judgment  to  have 
amount  of  deficiency  remaining  unpaid 
thereon  may  be  maintained  for  purpose  of 
declaring  such  deficiency  and  Hen  upon 
cerUIn  lands. — Rowe  v.  Blake.  99  CaL  167. 
170,  171,  87  Am.  St.  Rep.  45,  33  Pac.  864. 
See  Ames  v.  Hoy,  12  Cal.  II;  Stewart  v. 
Lander.  16  Cal.  372,  378.  76  Am.  Dec.  638. 

19.  Coart — Nat  anthoriMtd  t*  stay 
tloB  of  JadarmeBt  when  there  was  any  In- 
firmity in  Judgment  by  reason  of  defective 
complaint.  If  court  had  erred  In  overrul- 
ing demurrer,  remedy  of  party  is  by  appeal 
from  Judgment  and  upon  such  appeal  he 
may  causa  stay  of  execution. — Bdwards  v. 
Hellinga,  108  Cal.  204,  206,  37  Pac.  213. 

Ae  to  stay  ot  execvttoa,  see,  post,  i  681a. 
As  to  stay  ot  proceedings,  see  pars.  41-43, 
this  note. 

11.  Dlscbarve  of  deM— PayoieBt  ««  the 
akerlir  of  the  amount  due  the  Judflrment- 
debtor  after  the  same  becomes  due  and  be- 
fore the  return  of 'the  execution  amounts 
to  a  discharge  of  the  debt  under  section 
713,  post,  notwithstanding  the  debt  was 
not  due  at  the  time  of  the  levy  of  the  writ. 
— Butler  V.  Sfln  Francisco  Gas  &  Elec.  Co., 
16S  Cal.  82.  141  Pac.  818. 

12.  Daty  to  iasDe  excmtioB— Pnrely  mln- 
tMtvrlal.  and  writ  of  mandate  will  lie  to 
enforce  performance  of  such  duty. — Town 


of  Hayward  v.  PImental,  107  CaL  886.  380, 
40  Pac.  645. 

13.  Buforceiaent  of  Indgment— By  cxecv- 
tloo  does  not  depend  upon  entry  or  docket- 
ing of  judgment.  These  are  merely  min- 
isterial acts,  first  of  which  Is  required  to 
be  done  for  putting  in  motion  right  of 
appeal  from  Judgment  itself  and  of  limiting 
time  within  which  right  may  be  exercised 
under  this  section,  or  In  which  Judgment 
may  be  enforced  under  section  386,  post. — 
Lob  Angeles  Co.  Bank  v.  Raynor,  61  Cal.  146, 
147. 

U.  San^— Aa  to  ladvnient  oflrvcd  !■  stI- 
denee  aa  collateral  fact  in  sopport  of  ezeea- 

tlon,  and  for  purpose  of  showing  that  at 
time  execution  under  which  sale  was  made 
Judgment  had  been  rendered  and  was  then 
In  force,  see  Colton  L.  &  W.  Co.  v.  Swartz. 
99  Cal.  278,  288,  33  Pac.  878, 

15.  Hxeeatloa  sale — Estate  and  Interest 
noqulred. — The  purchaser  at  an  execution 
sale  is  a  mere  assignee  of  the  rights  of 
the  debtor  at  the  time  of  levy,  and  is  sub- 
ject to  the  rule  that:  "Aa  between  suc- 
cessive asBlsnses  of  a  chose  In  action,  he 
will  have  the  preference  who  first  gives 
notice  to  the  debtor,  even  if  he  Is  a  subse- 
quent assignee,  provided  at  the  time  of 
taking  it  he  had  no  notice  of  a  prior  as- 
signment."— Widenmann  v.  Wenlger  164 
Cal.  667.  130  Pac.  421.  424. 

Aa  to  purchaser  gcltlnv  absolnte  title 
of  Jadgnient-debtor  subjeet  only  to  right 
to  redeem.  In  case  uf  a  mortgage  fore- 
closarc,  see,  post.  S  700,  note  pars.  18-27. 

As  to  the  title  acqnired  fcy  the  pswchaser. 

•ee  pars.  21-24,  this  note. 

16.  The  title  acquired  by  the  purchaser 
at  an  execution  aale  is  no  better  nor  worae 
than  the  title  he  would  have  obtained  if 
he  had  bought  the  claim  privately  from 
the  owner  without  notice  of  the  prior  as- 
algnment  thereof.  The  execution  gave  him 
no  additional  rights,  and  of  itself  it  trans- 
ferred to  him  only  the  title  of  the  original 
owner  as  It  existed  at  the  time  of  the  levy 
under  provisions  of  secUon-  699.  post.— 
Widenmann  v.  Wenlger,  164  Cal.  667.  180 
Pac.  421,  423. 

17.  Where  the  assignee  of  certain  funds 
In  the  hands  of  the  referee  cave  notice  to 
such  referee  of  the  assignment  thereof  to 
him,  the  transfer  of  such  funds  by  the 
referee  to  an  officer  of  the  court  and  by 
him  to  a  purchaser  at  an  execution  sale 
did  not  deprive  the  assignee  of  his  prior 
right  thereto.  —  Widenmann  v.  Wenlger 
164  Cal.  667,  130  Pac.  421.  424. 

18.  Same— JDdgmcnt-credltor  mn  bidder. 

— A  Judgment-creditor,  who  upon  an  execu- 
tion sale  bids  in  the  property  for  the 
amount  of  his  Judgment,  is  not  entitled 
to  hand  the  sheriff  a  receipt  for  the  amount 
of  his  Judgment  In  lieu  of  the  cash  pay- 
ment required  by  hia  bid.  and  mandamus 
will  not  lie  to  compel  the  sheriff  to  exe- 
cute,  deliver   and  record  a   certificate  of 
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sale  to  Buch  bidder  upon  the  tender  of 
such  a  record. — Xelly  v,  Barnet.  24  Cal. 
App.  119,  140  Pac.  «0S. 

19.  The  plain  Intendment  ot  above  sec- 
tion and  followlnGT  sections  to  700,  post, 
which  govern  the  Issuance  and  enforcement 
of  writs  of  execution  and  prescribe  the  pow- 
ers and  duties  of  the  officers  executiner  the 
same,  is,  that  sales  of  property  under  exe- 
cution shall  be  conducted  for  cash,  and 
that  successful  bidders  shall  be  prepared 
to  pay  the  amount  of  their  bids  in  cash  at 
the  time  of  the  sale. — Kelly  v.  Barnet,  24 
Cal.  App.  119.  140  Pac.  605. 

20.  While  It  is  true  that  the  Judgment- 
creditor  who  bids  In  the  property  for  the 
amount  of  his  judgment  may,  as  a  matter 
of  convenience,  arrange  with  the  ofRcer 
makiner  the  sale  to  have  the  latter  accept 
his  receipt  for  the  amount  of  the  Judgrment 
In  lieu  of  the  cash  payment  required  by  his 
bid,  the  OfRcer  is  not  bound  to  do  this, 
and  may  in  every  or  any  Instance  require 
the  successful  bidder  to  pay  In  cash  the 
amount  of  his  bid  at  the  close  of  the  sale. — 
Kelly  V.  Barnet,  24  Cal.  App.  119,  140  Pac. 

eos. 

31.    Same— Title    acqnlred    by  parcbaser. 

— If  the  Judgment-debtor  has  a  good  title, 
the  purchaser  gets  it;  if  a  partial  title,  he 
Rets  that;  or  if  no  title,  he  gets  nothing. 
He  assumes  the  risk  ot  defects  In  the 
debtor's  title;  and  this  Is  true  whether  he 
purchases  with  or  without  notice. — Buxton 
V.  Pennsylvania  lAimber  Co.,  221  Fed,  718. 

22.  A  purchaser  Is  bound  to  examine,  or 
cause  to  be  examined,  all  the  documents  of 
record  constituting  a  part  of  the  chain  of 
lllle  of  those  from  whom  he  buys.  The  rule 
applies  with  special  force  to  purchasers  at 
execution  sales,  and  to  Judgments,  and  to 
the  proceedings  under  which  such"  sales  are 
made.  Of  such  equities  and  Irregularities 
as  these  disclose,  the  purchaser  must  be 
deemed  to  have  had  notice. — Buxton  v. 
Pennsylvania  Lumber  Co..  221  Fed.  718. 

23.  A  purchaser  from  a  purchaser  under 
a  decree  void  for  want  of  Jurisdiction  Is  not 
a  bona  fide  purchaser  without  notice.  He 
is  bound  to  Icnow  the  want  of  Jurisdiction. 
He  is  bound  to  knoTT  defects  in  papers 
showing  his  claim  of  title. — Buxton  v. 
Pennsylvania  Lumber  Co.,  221  Fed.  718. 

24.  Parties  attempting  to  enforce  a  void 
judgment  may  be  responsible  as  trespass- 
ers. The  purchaser  at  a  sale  by  virtue  of 
its  authority  finds  himself  without  title 
and  without  redress. — Buxton  v.  Penosyl- 
vania  Lumber  Co.,  221  Fed.  718. 

2B.    Same  —  SberilTe    eommlsslons.  —  A 

sheriff  at  an  execution  sale  has  no  right 
to  charge  and  collect  his  commission  until 
he  actually  collects  the  money  on  execu- 
tion, and  a  bidder  who  does  not  pay  or 
tender  the  cash  amount  of  his  bid  does  not 
become  a  purchaser  within  the  contempla- 
tion of  the  statute. — Kelly  v.  Barnet,  24  Cal. 
App.  119,  140  Pac.  6Ud. 


3fc  Handaww— To  eompel  Jndsc  to  !■■■« 

wrtt. — Where  a  judge,  when  application  is 
made  under  section  68B  of  the  Code  of 
Civil  Procedure  for  an  order  directing  the 

issuance  of  an  execution,  expresses  the 
view  that  the  application  will  be  granted 
and  that  he  will  sign  the  order  when  sub- 
mitted, mandamus  will  not  lie,  upon  the 
subsequent  refusal  of  the  Judge  to  sign 
the  order,  to  compel  him  to  do  so.  The 
views .  of  the  Juage,  thus  expressed  from 
the  bench,  can  not  be  construed  as  an  order 
granting  the  application;  and  until  the  or- 
der is  In  fact  made,  there  is  no  action  on 
the  part  of  the  court,  and  the  expressed 
views  of  the  Judge  are  as  much  subject  to 
change  as  though  they  were  unuttered. — 
Laplque  v.  Superior  Court,  24  Cal.  App.  313, 
141  Pac.  223. 

27.  Honey  owing  by  municipality  to 
Judgment-debtor — Subjecting    to  execution. 

— The  purpose  of  the  enactment  of  section 
710.  post,  relating  to  the  garnishment  of 
moneys,  owing  by  municipalities,  is  to  af- 
ford a  means  whereby  money  due  from  a 
municipal  corporation  to  the  debtor  ot  an- 
other can  be  reached  by  the  creditor  and 
subjected  to  the  payment  of  his  claim,  and 
Is  to  be  liberally  construed  with  a  view  to 
efTect  Us  objects. — Ott  Hardware  Co.  v. 
Davis,  166  Cal.  796,  134  Pac.  973. 

28.  The  fact  that  the  mayor  of  a  munic- 
ipality Is  by  its  charter  required  to  sign 
all  warrants  on  the  city  treasurer,  does 
not  require  the  transcript  of  Judgment. 
afBdavIt  and  demand  provided  by  section 
710,  post,  of  the  Code  of  Civil  Procedure. 
In  order  to  be  effective,  to  be  served  upon 
or  filed  with  the  mayor,  where  the  city  has 
an  auditor. — Ott  Hardware  Co.  v.  Davis,  166 
Cal.  795.  134  Pac.  973. 

29.  The  auditor  is  not  justified  In  refus- 
ing to  draw  and  deliver  his  warrant  on  the 
ground  that  the  proper  disbursing  officer 
will  refuse  to  pay  it.— Ott  Hardware  Co.  v. 
Davis,  166  Cal.  795.  184  Pac.  978. 

SO.  An  agreement  between  the  creditor 
of  the  municipality  and  his  attorneys,  made 
prior  to  the  filing  of  the  transcript  with 
the  auditor,  that  any  money  recovered 
against  the  city  In  certain  litigation  shall 
be  applied  in  payment  of  the  fees  and  dis- 
bursements of  the  litigation,  does  not  con- 
stitute an  assignment  ot  the  Judgment  as 
against  the  person  filing  such  transcript. 
— Ott  Hardware  Co.  v.  Davis,  166  Cal.  795 
134  Pac.  978. 

81.  Order  antliorlaluK  IsanuBee  of  exeeu- 
lloB,  made  in  one  department  of  trial  court, 
and  order  vacating  same,  made  In  another 
department  of  same  court.  Is  not  for  such 
reason  necessarily  erroneous. — Dorland  v 
Hanson,  81  Cal.  202.  204,  15  Am.  St.  Rep. 
44.  22  Pac.  553. 

32.  Party  In  wboMe  favor  Jodgment  In  en- 
tered—Entitled to  bU  execution  Immedi- 
ately, and  he  can  not  be  deprived  of  his 
right  or  delayed  In  Its  exercise  by  any  act 
ot  opposite  party. — People  ex  rel.  Carpen- 
tier  V.  Loucks,  28  Cal.  68,  70. 
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33.  Period  of  Stc  yean^WHhlB  whleh 
»ce«tloii  mar  l»ae  for  unsatisfied  balance 
on  foreclosure  sale  may  be  taken  out  com- 
mences to  run  from  date  of  Judgrment  of 
foreclosure  and  not  from  date  when  bal- 
ance was  docketed. — Bowers  v.  Crary,  30 
Cal.  621.  622. 

34.  Practice— Upon  mottoB  to  sbow  can«e 
xwttY  execution  ahonld  not  iMnc. — Upon  mo- 
tion Cor  order  that  execution  isaue.  It  is 
proper  and  regular  practice  for  court,  of 
Its  own  motion,  to  order  defendant  to  show 
lauae  why  plaintlfTs  motion  should  not  be 
granted,  thus  ^tving:  defendant  an  oppor- 
tunity to  be  heard  In  answer.— McAullffe 
V.  Coushlln,  105  Cal.  288,  270,  38  Pac.  780. 

35.  Order  to  show  cause  upon  motion  for 
order  that  execution  issue  is  simply  no- 
tice of  motion  and  citation  of  defendant  to 
appear  at  stated  time  and  place  and  show 
cause  why  piaintlft's  motion  should  not  be 
granted. — McAuliffe  v.  Coughlln,  105  Cal. 
2«8,  270.  38  Pac.  730. 

86.  Recorder  of  mnalclpal  conrt^Dlreet- 
tag   retam   of    aa    exeontlon  oaaatlafled* 

and  thereby  acting  In  excess  of  bis  lawful 
authority,  where  Judgment  Is  not  void.  Is 
not  thereby  relieved  from  obligation  to 
issue  another  execution  where  his  order  as 
to  first  was  compiled  with. — Town  of  Hay- 
ward  V.  Plmental,  107  Cal.  386.  390.  40 
Pac.  545. 

37.  Rtgbt  to  execntlon  for  ■oltoble  allow- 
ances for  support  of  wife  during  her  life, 
under  section  13S  of  Civil  Code,  does  not  ac- 
crue until  such  allowances  respectively 
fall  due. — Gaston  v.  Gaston,  114  Cal.  542, 
547,  56  Am.  St.  Rep.  86.  46  Pac.  609.  See 
De  Uprey  v.  De  Uprey,  23  Cal.  362. 

88.  R«le  that  valid  aale  bmt  be  made — 
I'nder  execatlon  Issued  before  entry  of 
Judgment  has  become  rule  of  property  and 
Is  foundation  of  vested  rights  (dis.  op.).— • 
Bell  V.  Staacke,  187  Cal.  307,  812,  70  Pac: 
171. 

39.  Rule  that  execution  cannot  be  tuned 
In  vacation  has  no  existence  In  this  state. 
— Marysvllle  v.  Buchanan,  3  Cal.  212,  214; 
McMillan  v.  RIcbkrds,  12  CaL  467,  468. 

-•O.  Sale  of  real  property  under  execution 
—Issued  tipon  Judgment   before  entry  of 

such  judgment  Is  effective  to  pass  title. — 


Lob  Angeles  County  Bank  v.  Ray  nor,  6t 
Cal.  146,  147;  Janes  v.  Bullard,  107  Cal.  180. 
132,  40  Pac.  108  (dis.  op.):  Bell  v.  Staacke, 
137  Cal.  807,  311,  70  Pac.  171. 

41.  Star   of   proceedlaga— ITntll  further 

order  of  court  must  be  construed  as  extend- 
ing stay  only  for  such  time  as  the  court 
retained  Jurisdiction  to  vacate  or  modify 
the  judgment. — Pierce  v.  City  of  Los  An- 
geles. 159  Cal.  516.  114  Pac.  818. 

As  to  stay  of  execution,  see  par.  10.  this 

note,  and,  post,  9  681a, 

42.  Unless  an  appeal  be  taken  and  the 
execution  of  the  Judgment  stayed,  execu- 
tion may  Issue  at  any  time  after  the  Judg- 
ment is  entered  and  thereafter  suit  may  be 
commenced  upon  bond  and  release  attach- 
ment at  any  time  after  entry  of  Judgment 
if  its  execution  be  not  stayed. — Bailey  v. 
Aetna  indemnity  Co.,  5  Cel.  App.  740,  746, 
91  Pac.  416. 

48.  Same— Pending  proceedings  leading 
up  to  appeal  the  trial  court  should  have 
the  power  in  the  exercise  of  a  wise  discre- 
tion to  maintain  the  status  to  the  end 
that  a  party  moving  for  a  new  tria,!  In  the 
event  of  its  determination  in  his  favor  be 
protected  adequately  and  fully  In  his  rights. 
— Pierce  v.  City  of  Los  Angeles,  169  Cal.  516. 
114  Pac.  818. 

44.  Void  execution. — Court  has  no  au- 
thority to  make  order  for  Issuance  of  writ 
of  execution  after  lapse  of  five  years  from 
entry  of  Judgment;  and  time  during  which 
execution  was  stayed  should  not  be  ex- 
cluded from  computation  of  the  five  years.) 
— Buell  V.  Bueli.  92  Cal.  393,  397,  28  Pac. 
443.  See  Solomon  v.  Maguire,  29  Cal,  227; 
Dorland  v.  Hanson,  81  Cal.  202,  204,  16  Am. 
St.  Rep.  44.  22  Pac.  552;  Cortex  v.  Superior 
Cotirt,  86  Cal.  274,  278,  21  Am.  St.  Rep.  37,  24 
Pac.  1011. 

45.  Word  '<wlthln»— In  phrase  ••within 
one  rear  after  the  rendition"  has  reference 
solely  to  end  of  period  prescribed,  and  not 
to  its  beginning  (dis.  op.).'^Bell  v.  Staacke. 
1S7  Cal.  307,  311,  70  Pac.  171. 

46.  Writ  of  mandate — Proper  remedy  to 
compel  iMSunnce  of  second  execution  where 
first  is  Improperly  quashed  on  motion. — 
Town  of  Hayward  v.  Plmental,  107  Cal.  386, 
390.  40  Pac.  546. 


§  681a.    STAT  OF  EXECUTION.    The  court  or  the  jndge  thereof  shall  not 

have  the  power,  without  the  consent  of  the  adverse  party,  to  stay,  for  a  longer 
period  than  thirty  days,  the  execution  of  any  judgment  or  order  [,]  the  execu- 
tion whereof  would  be  stayed  on  appeal  only  by  the  execution  of  a  st&y  bond. 

History:    Enactment  approved  March  20,  1911,  Stats,  and  Amdts. 
1911,  p.  400. 

§682.  WHO  MAT  ISSUE  THE  EXECUTION,  ITS  FORM,  TO  WHOM 
DIRECTED,  AND  WHAT  IT  SHALL  REQUIRE.  The  wnt  of  execution  must 
be  issued  in  the  name  of  the  people,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  and  be  directed  to  the  sheriif,  and  it  must  intelligibly 
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refer  to  the  judgment,  stating  the  court,  the  county  where  the  judgment-roll  is 
filed,  and  if  it  be  for  money,  the  amount  thereof,  and  the  amount  actoally  due 
thereon,  and  if  made  payable  in  a  specified  kind  of  money  or  currency,  as  pro- 
vided in  section  six  hundred  and  sixty-seven,  the  execution  must  also  state  the 
kind  of  money  or  currency  in  which  the  judgment  is  payable,  and  muat  require 
the  sheriff  substantially  as  follows : 

1.  If  it  be  against  the  property  of  the  jodgment  debtor,  it  must  require  the 
sheriff  to  satisfy  the  judgment,  with  interest,  out  of  the  personal  property  of 
such  debter,  and  if  sufficient  personal  property  can  not  be  foimd,  then  out  of 
his  real  property ;  or  if  the  judglnent  be  a  lien  upon  real  property,  then  out  of 
the  real  property  belonging  to  him  on  the  day  when  the  judgment  was  dock- 
eted, or  at  any  time  thereafter ;  or  if  the  execution  be  issued  to  a  county  other 
than  the  one  in  which  the  judgment  was  recovered,  on  the  day  when  the  tran- 
script of  the  docket  was  filed  in  office  of  the  recorder  of  such  county,  stating 
such  day,  or  any  time  thereafter ; 

2.  If  it  be  against  real  or  personal  property  in  the  liands  of  the  personal 
represratatives,  heirs,  devisees,  legatees,  tenants,  or  trustees,  it  must  require  the 
sheriff  to  satisfy  the  judgment,  with  interest,  out  of  such  property; 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  must  require  the 
sheriff  to  arrest  such  debtor  and  commit  him  to  the  jail  of  the  county  until  he 
pay  the  judgment,  with  interest,  or  be  discharged  according  to  law; 

4.  If  it  be  issned  on  a  judgment  made  piqra.b]e  in  a  q>ecified  kind  of  money  or 

currency,  as  provided  in  section  six  hundred  and  sixty-seven,  it  must  also 
require  the  sheriff  to  satisfy  the  same  in  the  kind  of  money  or  currency  in 
which  the  judgment  is  made  payable,  and  the  sheriff  must  refuse  payment  in 
any  other  kind  of  money  or  currency ;  and  in  case  of  levy  and  sale  of  the  prop- 
erty of  the  judgment  debtor,  he  must  refuse  payment  from  any  purchaser  at 
such  sale  in  any  other  kind  of  money  or  currency  than  that  specified  in  the 
execution.  The  sheriff  collecting  money  or  currency  in  the  manner  required  by 
this  chapter,  must  pay  to  the  plaintiff  or  party  entitled  to  recover  the  same,  the 
same  kind  of  money  or  currency  received  by  him,  and  in  case  of  neglect  or 
refusal  so  to  do,  he  shall  be  liable  on  his  official  bond  to  the  judgment  creditor 
in  three  times  the  amount  of  the  money  so  collected ;  • 

5.  If  it  be  for  the  delivexy  of  the  possession  of  real  or  peanonal  property,  it 
must  require  the  sheriff  to  deliver  tiie  possession  of  the  same,  describing  it,  to 

the  party  entitled  thereto,  and  may,  at  the  same  time  require  the  sheriff  to 
satisfy  any  costs,  damages,  rents,  or  profits  recovered  by  the  same  judgment, 
out  of  the  personal  property  of  the  person  against  whom  it  was  rendered,  and 
the  value  of  the  property  for  which  the  judgment  was  rendered  to  be  specified 
therein  if  a  delivery  thereof  can  not  be  had;  and  if  sufficient  personal  property 
can  not  be  found,  then  out  of  the  real  property,  as  provided  in  the  firat  sub- 
division of  this  section.  • 

History:  EJnacted  March  11,  1872,  re-enactment  with  addition  oC 
S  210  Practice  Act;  amendment  by  Code  Commission,  Act  March  8. 
1901,  Stats,  and  Amdts.  1900-1,  p.  152,  held  unconsUtutlonat,  see  bla- 
tory.  t  B  ante. 
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WHO  MAT  ISSUE  EXECUTION— POBM, 
ETC. 

1.  Amendniflnt  of  writ — Power  of  amend- 

meot. 

2.  Conetraetioii  of  section — Aa  to  purpose  of 

e^ution. 

3.  Defect  in  process — Effect  of. 

4.  Imperfections  in  writ  wtiieh  are  amend- 

able— Effect  of. 

5, 6.  Motion  to  recall  execution  —  Def eetiTS 
complaint. 

7.  Order  in  wUeh  oroperty        be  sold— 

May  be  directed  by  eourt. 

8.  Order  of  sale  upon  foreelosnre — ^Amount 

due. 

9.  Subscription  of  clerk — Essential  part  of 

writ. 

10.  Variance  —  In  name  of  judgment-debtor 
in  writ — Bule  of  idem  sonans. 

IL  Void  writ  of  execution — May  be  attacked 
by  motion  to  vacate. 

Am  tm  clerical  crrora  te  an  cxeeattoB  ud 
varlMBCCa  beiwcca  It  and  the  Judsmcnt*  see 

note  1S8  An.  8L  Rep.  213. 

1.  AmeadaaeHt  ef  writ— Power  of  — 
Meat*  however  extensive  it  may  be,  is  llm< 
Ited  to  amendment  of  write  of  court  which 
can  be  authenticated  only  under  provisions 
ot  law  similar  to  ours  by  subscription  of 
cleric. — O'Donnell  v.  Mer^ulre,  131  Cal.  527. 
'  529,  82  Am.  St.  Rep.  389,  63  Pac  847. 

Am  to  dcfceta  Im  writ  which  aaem  mmeaM- 
■Me,  see  par,  4,  this  note. 

Z.  Co matru«rtlo ■  at  ■eetlon— Aa  to  pnrpose 
'•f  execatlOB. — This  section  manifests  pur> 
poae  of  execntton  so  far  as  respects  lands 
that  are  covered  by  lien  of  Judgment.  Un- 
der executiont  lands  are  subject  to  Jadff- 
ment-lien  made  by  levy  upon  same. — Bav- 
ley  ▼.  Ward,  ST  Cal.  121,  132,  99  Am.  X>ec. 
SS6. 

5.  Defect  ta  proeceii — Effect  of. — Process 
under  which  mortsaged  property  was  sold 
which  did  not  conform  to  this  section  and 
sectidn  6S4,  post,  as  It  did  not  purport  to 
have  been  Issued  in  name  of  people,  nor 
was  It  directed  to  sherlfT,  nor  did  It  direct 
him  to  execute  Judgment;  held  defective  but 
not  void  where  judgment  itself  directed 
sfaerirr  to  do  all  that  process  issued  in  regu- 
lar form  and  manner  could  have  directed 
him  to  do. — Newmark  v.  Chapman,  S3  Cal, 
E57,  559.  See  Granger  v.  Sheriff,  140  Cal. 
190.  194,  73  Pac.  816;  Hager  v.  Astorg,  145 
Cal.  548,  E53,  79  Pac.  «8. 

4.  Imperfcctloaa  la  writ  which  are 
ameadable  do  not  render  writ  void,  but  only 
voldable. — ^Van  Cleave  v.  Bucher,  79  Cal. 
COO,  602,  21  Pac.  954.  See  Hlbberd  v.  Smith. 
50  Cal.  Sll. 

Aa  to  amcadmcat  of  writ,  see  par.  1,  this 
note. 

5.  Hotloii  to  recall  execntloa — Defective 
coMplalHt^ — Where  judgment  was  rendered 


by  default  in  the  recorder's  court,  and  exe; 
cation  issued  for  enforcement  thereof,  but 
before  levy  defendant  moved  to  recall  and 
quash  execution  "on  ground  that  complaint 
did  not  state  facts  sufficient  to  constitute 
cause  of  action,  and  that  judgment  therein 
entered  was  null  and  void,"  held  that  al- 
though complaint  was  demurrable,  and 
judgment,  founded  upon  It,  erroneous.  It 
does  not  follow  that  such  judgment  can  be 
reviewed  or  error  corrected  on  motion  to 
quash  execution,  unless  judgment  be  utterly 
void. — Town  of  Hayward  v,  PImental,  107 
Cal.  386,  389,  40  Pac.  646.  See  Schultze  v. 
Btate,  43  Md.  296.  806. 

6.  Motion  to  recall  writ  of  execution  "^or 
reason  that  said  execution  was  wrongfully 
and  unlawfully  and  Improperly  Issued,"^  Is 
new  and  original  proceeding,  and  notice*  of 
such  motion  may  be  given  and  signed  by 
attorneys  other  than  those  who  appeared 
In  original  action,  substitution  being  not 
necessary. — Buell  v.  Buell,  92  Cal.  393,  398, 
28  Pac.  443.  See  McDonald  v.  McConlcey. 
64  Cal.  143. 

T.  Order  In  which  property  may  be  aold 
—May  be  directed  by  conrti  and  court  Is 
not  required  to  follow  order  In  which  par- 
cels had  been  enumerated  by  pleader  or  set 
forth  In  complaint:  and  in  absence  of  any 
showing  upon  subject  court  will  be  Justified 
in  following  by  analogy  In  foreclosure 
sales  requirements  of  this  section  for  terms 
of  an  ordinary  writ  of  execution,  and  di- 
recting that  personal  property  be  sold  be- 
fore resorting  to  real  estate. — Bank  of 
Uktah  V.  Reed,  181  Cal.  697,  600,  6S  Pao. 
921. 

8.  Order  of  Mlc  apoa  <o  reel  o»  ore 
Anout  dac. — Provision  in  this  section  that 
execution  for  money  shall  state  "amount 
actually  due  thereon"  does  not  apply  to 
order  of  sale  upon  Judgment  for  f oreclosurs 
of  mortgage. — Hibernia  Sav.  A  L.  Soc.  ▼. 
Behnke,  121  Cal.  889,  342,  63  Fae.  812. 

S.  SnhaeriptlOB  of  clerk— Ehwcntlal  part 
of  writ,  without  which  there  Is  no  execution 
to  be  amended;  sale  by  itself  is  Insufficient. 
—CDonneU  v.  Mergulre,  181  Cal.  627,  6S0, 
tt  Am.  St.  Rep.  389.  6S  Pac.  847.  . 

10.  Tariaaee— Im  ■■me  of  Indgmeat- 
debtor  Im  writ— RdIc  of  Idem  aonaBs, — 
Variance  In  name  of  judgment-debtor  In 
writ,  where  writ  runs  to  John  O.  Welch, 
Instead  of  John  O.  Welsh,  Is  not  fatal  to 
writ,  where  court  finds  identity  of  person 
named,  and  where  rule  of  idem  sonans 
would  seem  to  apply. — Donohoe-Kelly  Bank- 
ing Co,  V.  Southern  Pac.  Co.,  188  Cal.  183, 
193,  94  Am.  St,  Rep.  28,  71  Pac.  93.  See 
People  V.  Flck.  89  Cal.  144.  26  Pac.  759; 
Oallfano  v.  Ktlfoy,  94  Cal.  86,  29  Pac.  416; 
People  V.  James,  110  Cal.  156,  42  Pac.  479. 

11.  Void  writ  of  execatloo — Hay  be  at- 
tacked by  motion  to  vacate  and  set  aside, 
and  same  may  be  said  of  sale  made  under 
It,— Dorland  v.  Hanson,  81  Cal.  202,  205, 
15  Am.  St.  Rep.  44.  22  Pac.  552;  Buell  v. 
BaelU  93  CaL  >»8.  398.  28  Pao.  443. 
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§  683.  WH£N  MADE  BETT7ENABLE.  The  execution  may  be  made  return- 
able at  any  time  not  less  than  ten  nor  more  than  sixty  days  after  its  receipt  by 
the  sherifiE,  to  the  clerk  with  whom  the  judgment-roll  is  61ed.  When  the  execu- 
tion is  returned,  the  clerk  must  attach  it  to  the  judgment-roll.  If  any  real 
estate  be  levied  upon,  the  clerk  must  record  the  execution  and  the  return 
thereto  at  large,  and  certify  the  same  under  his  hand  as  true  copies,  in  a  book 
to  be  called  the  "execution  book,"  which  book  must  be  indexed,  with  the  names 
of  the  plaintiffs  and  defendants  in  execution  alphabetically  arran^d,  and  kept 
open  at  all  times  during  office  hours  for  the  inspection  of  the  public,  without 
charge.  It  is  evidence  of  the  contents  of  the  originals  whenever  they,  or  any 
part  thereof,  may  be  destroyed  or  mutilated. 

History:  Enacted  March  11,  1872,  re^nactment  of  (  212  Practice  Act, 
adding  all  aSter  first  sentence. 


BETUBN  OP  EXECUTION. 

1.  Levy  IB  essential  act. 

2.  Presumption  as  to  return  of  execution. 

3.  Sale  after  return  d&j — Effect  of. 

4.  Sale  on  foreclosure  of  materialman's  lien. 

5.  Sheriff — Liable  for  trespasB,  when. 

6.  Same — Where  sheriff  has  taken  property  in 

lifetime  of  init. 

Am  t*  BHeiMled  retim  of  writ  of  exoe«- 
tm,  aee  note  IS  Am.  Dec.  17S-181. 

!■  LevT  I"  essential  aet  by  which  prop- 
erty  Is  set  apart  for  satisfaction  of  Juds- 
ment  and  taken  Into  custody  of  law,  and, 
after  property  has  been  taken  from  de- 
fendant, hia  Interest  Is  limited  to  Its  appli- 
cation to  Judgment  Irrespective  of  time 
when  It  was  sold. — Southern  Cal.  !«  Co.  v. 
Ocean  Beach  H.  Co.,  94  Cal.  217,  222,  28 
Am.  St.  Rep.  116,  29  Pac.  C2T. 

3.    PresnmptioB  as  to  wtiini  of  Cxreo- 

tlOB.^ — Where  It  can  not  be  determined  from 
affidavits  in  supplementary  proceedings 
Vhen  an  execution  was  returned,  If  any 
presumption  is  to  be  applied  It  will  be 
presumed  that  the  execution  was  returned 
by  the  officer  within  sixty  days  after  re- 
ceipt by  him. — People  ex  rel.  Dorrls  v.  Mc- 
Kamy,  28  Cal.  App.  196.  151  Pac.  743. 

3.  Sale  after  retarn  day— Kffect  of. — 
Property  which  has  been  specifically  Im- 
pressed with  burden  of  satisfying  Judg- 
ment may  be  sold  after  return  day  of  writ 
under  order  of  court  and  Judgment-debtor 


Is  not  affected  by  time  within  which  such 
sale  shall  be  made. — Southern  Cal.  L.  Co.  v. 
Ocean  Beach  H.  Co.,  94  Cal.  217,  224,  28 
Am.  St.  Rep.  115,  29  Pac.  627. 

4.    Sale  on  foreclosnre  of  materialman's 

Hen  after  return  day  of  writ  should  not  be 
Set  aside  where  only  ground  is  that  such 
sale  was  made  after  return  ddy,  since  time 
in  which  to  sell  property  for  satisfaction  of 
Judgment  Is  but  directory  and  under  con- 
trol of  court,  and.  In  absence  of  some  show- 
ing that  Injury  has  resulted  from  delay  In 
making  sale,  sale  should  not  be  set  aside 
merely  because  not  made  before  return  day 
of  writ. — Southern  Cal.  I*  Co.  v.  Ocean 
Beach  H.  Co.,  94  Cal.  217,  224,  28  Am.  fit. 
Hep.  115,  29  Pac.  627. 

6.  Sherlir — Liable   for  trespanN,  when. — 

SherlflF  must  show  that  seizure  of  particular 
property  Is  within  scope  ol  his  writ,  and  If, 
by  terms  of  writ  such  seizure  Is  author-' 
lied  only  within  limited  period  of  time,' 
seliure  after  that  time  has  expired  is  un- 
authorized and  sherlfr  Is  liable  for  tres- 
pass,— Southern  Cal.  I^.  Co.  v.  Ocean  Bench 
H.  Co.,  94  Cal.  217,  221,  28  Am.  St.  Rep. 
115,  29  Pac.  627. 

6.  Same— Wberc  sheriir  kas  taken  prop- 
erty In  lifetime  of  writ.  It  has  thereby  be- 
come lawfully  subject  to  application  In 
satisfaction  of  the  Judgment,  and  sale'  may 
be  made  at  any  time  thereafter. — South- 
ern Cal.  U  Co.  T.  Ocean  Beach  H.  Co,, 
94  Cal.  217,  221,  28  Am.  fit  Rep.  116,  29  Pac. 
627. 


§684.   MONEY  JXTD0MENT8  AND  OTHERS,  HOW  ENFORCED.  When 

the  judgment  is  for  money,  or  the  possession  of  real  or  personal  property,  the 
same  may  be  enforced  by  a  writ  of  execution;  and  if  the  judgment  direct  that 
the  defendant  be  arrested,  the  execution  may  issne  against  the  person  of  the 
judgment  debtor,  after  the  return  of  an  execution  against  his  property  unsatis- 
fied in  whole  or  part; 

When  the  judgment  requires  the  sale  of  property,  the  same  may  be  enforced 
by  a  writ  reciting  such  judgment,  or  the  material  parts  thereof,  and  directing 
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the  proper  officer  to  execute  the  judgment,  by  making  the  sale  and  applying 
the  proceeds  in  conformity  therewith ; 

When  the  judgment  requires  the  performance  of  any  other  act  than  as  above 
designated,  a  certified  copy  of  the  judgment  may  be  served  upon  the  party 
against  whom  the  same  is  rendered,  or  upon  the  person  or  officer  required 
thereby  or  by  law  to  obey  the  same,  and  obedience  thereto  may  be  enforced 
by  the  court. 

History:  Enacted  March  11,  1872,  re-enactment  with  additions  of 
S  213  Practice  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
1873-4,  p.  321. 


MONEY  JUDGMENT,  ETC.— HOW 
ENFORCED. 

1.  Action  for  divorce — Order  of  Bale  of  com- 

munity property. 

2.  After-acquired  title — Does  not  pass  by 

execution  sale. 

3.  Certified  copy — In  second  class  of  jedg- 

menta. 

4.  Conatruction  of  section  —  Resort  to  pro- 

ceedings in  contempt. 

5.  Enforcement  of  money  judgment — Annnl- 

meot. 

6.  Foreclosure  sale  —  Of  properties,  as  one 

tract. 

7.  Final  money  judgment  in  divorce — Ap- 

pointment of  receiver. 

8.  Judgment-lien  or  levy — Operation  of  upon 

interest  of  defendant. 

9.  Judgment  which  directs  sale  of  specific 

property. 

10.  Judgment  —  Unaffected  by  setting  aside 

Bale. 

11.  Judgment  in  divorce  for  money — Money 

judgment  witbin  meaning  of  section. 

12.  Process  for  enforcement  of  judgment — 

Prescribed  by  section. 

13.  Presumption  —  As  to  ezecntion  in  fore- 

closure. 

14.  Same — Same — Process. 

15.  Process  to  enforce  judgment — How  exe- 

cuted. 

16.  Sale  to  conform  to  jndgment~Beciting 

material  parts, 

17.  Wilful  refuse  of  party  to  comply  with 

decree — Contempt 

18.  Writ  of  venditioni  exponas — Not  neces- 

sary. 

19.  Writ  recitins  judgment  or  material  part 

—Order  of  sale. 

1.  AdloB  for  divorce— Ovder  of  ule  of 
eomiBonltT'  propertT'. — Court,  In  ffrantlns 
divorce  and  ordering:  sale  of  community 
property  and  division  or  other  disposition 
of  proceeds,  is  authorized  hy  this  section 
to  exercise  such  power,  and,  in  absence  of 
provision  of  code  requiringr  eonflrmatlon  of 
sale,  conveyance  will  not  be  held  void 
where  sale  is  not  confirmed. — Kimple  v. 
Conway,  li  Cal.  413,  414,  17  Pac.  fi46. 


2.  After-acQuIred  title — Doea  not  pamm  by 
execution  Hie,  and  such  after-acquired  title 
Is  not  aSeoted  by  It. — Rupert  v.  Jones,  119 
Cal.  Ill,  112.  El  Pac.  2$. 

3.  Ccrttfled  copy — In    second    clnaa  of 

JadKMcnta  mentioned  in  statute  is  as  In- 
dispensable as  execution  In  first  class  men- 
tioned, and  oIDoer  haa  no  more  authority 
to  enforce  Judgment  of  foreclosure  with- 
out certified  copy  of  Jud^cnt  than  he 
would  have  to  enforce  simple  money  judg- 
ment without  an  execution. — Heyman  v, 
Babcock.  30  Cal.  S$7,  8^1. 

4.  COBMlnictlon    of  acetlon— Resort  to 

proceedlnsa  In  contempt* — This  section  con- 
templates that  court  may.  If  necessary, 
resort  to  proceedings  In  contempt  for  pur- 
pose of  enforcing  obedience  to  Judgment 
which  requires  execution  of  conveyance  by 
party  thereto.— Seventy-Six  L.  &  W.  Co.  v. 
Superior  Court,  93  Cal.  13a,  143.  28  Pac. 
81 S. 

5.  Bnforeemcnt  of  money  Judgment— 
Aunnbuent. — sale  made  upon  execution 
Issued  upon  a  Judgment  Is  not  subject  to 
annulment  upon  the  ground  that  notice  of 
the  making  and  filing  of  findings  and  of 
the  rendition  and  entry  of  the  judgment 
was  not  served  upon  the  adverse  party  prior 
to  the  issuance  of  the  execution  and  sale  of 
the  property.— Foster  v.  Young,  172  Cal. 
317,  166  Pac.  476. 

6.  Foreclosure  sale — Of  properties  as 
one  tract. — Court  has  power  to  render  Judg- 
ment directing  property  mortgaged  to  be 
sold  as  one  tract. — Hopkins  v.  Wlard.  72 
Cal.  259.  2«9,  13  Pac.  687. 

T.  Final  money  Judgment  In  divorce- 
Appointment  of  receiver. — Where  In  suit 
for  divorce  defendant  upon  her  cross-com- 
plaint was  awarded  Interlocutory  judgment 
In  her  favor  for  divorce,  and,  afterwards, 
upon  final  Judgment  for  one  hundred  thou- 
sand dollars,  and  receiver  was  appointed 
after  Judgment  to  carry  money  Judgment 
Into  effect,  held  that  such  Judgment  can 
only  be  regarded  as  ordinary  money  Judg- 
ment, and  that  court  did  not  have  jurisdic- 
tion to  order  sale  of  property  of  plaintiff. 
Including  lands,  by  receiver,  as  writ  of 
execution  furnishes  an  ample  and  sufficient 
remedy  and  is  only  means  provided  for  sat- 
isfying .such  Judgment. — White  v.  White, 
130  Cal.  597,  599,  iO  Am.  St.  Rep.  IfiO,  62 
Pac.  1062. 
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8.  Jatemcat-IlcB  or  l»vr — Operation  of 
«poa  iBtcKat  of  defendant. — Judgment-Hen 
or  levy  or  subsequent  sale  can  not  In  any 
event  operate  on  any  Interest  In  land  not 
In  fact  owned  by  defendant. — Lehnhardt  v. 
Jennings.  119  Cal.  192,  197,  48  Fac.  56,  61 
Pac.  195. 

9.  Judsmrnt  which  directs  sale  of  ape- 

elUe  property  to  satisfy  mortgage  or  otber 
lien  upon  It,  falls  wltbln  naode  of  enforcing 
final  Judgment  where  Judgment  requires 
performance  of  any  other  act  than  payment 
of  money  or  delivery  of  real  or  personal 
property. — Heyman  v.  Bahcock,  SO  Cal.  S67, 
371. 

19.  JnisneBt  —  IJBafleetc4  by  aettlnv 
■aide  aale. — Judgment  remains,  unchanged 
thouffh  court  set  aside  sale  thereunder. — 
Hopkins  V.  WiarO.  72  Cal.  259.  263,  IS 
Pac.  «S7. 

11.  JndsBMat  1b  divfwce  tor  woney— 
Mosey  Jadaneat  wttUa  ntcanlMs  of  section. 

— Judgment  in  divorce  for  money  upon  final 
decree  can  be  resarded  as  only  ordinary 
money  Judgment. — White  v.  White,  130  Cal. 
E97.  6»».  80  Am.  St.  Rep.  ISO.  62  Pac.  1062. 

12,  Procewi  for  enforcement  of  Jadsnent 
— Prescribed  by  section. — Only  process  pro- 
vided in  this  state  for  enforcement  of 
Jud^rment  forecloalng  Hen  upon  specific 
property  Is  that  prescribed  by  this  section 
of  the  code. — Southern  Cal.  L.  Co.  v.  Ocean 
Beach  H.  Co.,  94  Cal.  217,  220,  28  Am.  St. 
Rep.  HE,  20  Pac.  627. 

IS.  PreauMptlOM— Aa  to  caecntlon  in 
foreeloanre  !■  that  It  conforms  with  that 
portion  of  aectton  which  provide*  that 
"when  Judgment  requires  sale  of  property, 
same  may  be  enforced  by  writ  reciting 
such  Judgment,  or  material  parts  thereof, 
and  directing  proper  officer  to  execute  Judg- 
ment by  making  sale  and  applying  proceeds 
in  conformity  therewith." — Northern  C.  I. 
Trust  V.  Cadman,  101  Cal.  200,  204,  35  Pac. 


557.    See  Newmark  T.  Chapman,  BS  Cal. 

557,  558. 

14.  Same — Same — ^Proeeaa    under  which 

Judgment  in  foreclosure  cases  is  enforced 
is  provided  for  In  this  sectfon  and  In  sec- 
tion 694,  post. — Ontario  L.  &  I.  Co.  v.  Bed- 
ford, 90  Cal.  181,  185,  27  Fac.  39. 

IB.  Process  to  cnforee  Jadsment— How 
•xccDted. — Process  issued  to  enforce  Judg- 
ment under  this  section  is  always  executed 
without  notice  other  than  that '  given  to 
general  public  by  ordinary  posting  and  ad- 
vertisement.— Lehnhardt  v.  Jennings,  119 
Cal.  193,  197.  48  Pac  66.  SI  Pac.  196. 

15.  Sale  to  cnffOTBB  to  Ro- 
dtlns  material  parta.^ — Sale  must  be  in  con- 
formity with  Judgment  In  foreclosure  under 
writ  reciting  Judgment  or  material  parts 
thereof. — Hopkins  v.  Wiard,  72  Cal.  369,  283, 
13  Fac.  887. 

17.  Wilful  refaanl  of  party  to  comply 
with  decree  Contempt. — ^Wilful  refusal  of 
party  to  comply  with  decree  of  court  of 
competent  Jurisdiction  directing  him  to  exe- 
cute conveyance  constitutes  contempt  of 
court  and  may  be  punished  as  such. — 
Seventy-Six  H  &  W.  Co.  v.  Superior  Court. 
93  Cal.  139,  14S,  28  Pac.  813. 

18.  Writ  of  venditioni  cxponaa— Not 
neeeaaary  to  Justify  sale,  as  It  Is  only  dlrect- 
tion  to  perform  duty  which  already  exists 
and  sheriff  acquires  no  additional  authority 
from  Its  issuance. — Southern  Cal.  L.  Co.  v. 
Ocean  Beach  H.  Co..  94  Cal.  217,  222.  28  Am, 
St.  Rep.  115,  29  Pac.  627. 

18.  Writ  reciting  Jadvment  or  material 
part— Order  of  anle. — Writ  reciting  Judg- 
ment or  material  pa«t  thereof  and  direct- 
ing officer  to  execute  Judgment  by  making 
sale,  etc..  Is  proper  course  Jn  foreclosure 
proceedings.  By  analogy  to  former  equity 
practice,  this  writ  Is  usually  termed  an 
o.rder  of  sale. — Tregear  v.  Btlwanda  W. 
Co..  76  Cal.  537,  642,  9  Am.  St.  Rep.  246, 
18  Pac.  658. 


§  686.  EXECUTION  AFTER  FIVE  YEABS.  In  all  cases,  the  judgment 
may  be  enforced  or  carried  into  execution  after  the  lapse  of  five  years  from  the 
date  of  its  entry,  by  leave  of  the  court,  upon  motion,  or  by  judgment  for  that 
purpose,  founded  upon  supplemental  pleadings ; 

[Not  to  revive  judgment  for  money.}  But  nothing  in  this  section  shall  be 

construed  to  revive  a  judgment  for  the  recovery  of  money  which  shall  have 

been  barred  by  limitation  at  the  time  of  the  passage  of  this  act. 

History:    Enacted  March  11,  1872,  founded  on  {214  Practice  Act; 
ameadmeDt  approved  March  9,  1896,  Stats,  and  Amdts.  189S.  p.  38. 

EXECUTION  AFTER  FIVE  YEAE8.  6.  Same— A*  Umitation  upon  statute  of 

1.  Alias  execution.  limitations. 

„  —       1      -  a.  7-  Same— Amendment  of  1895. 

2.  Cbaneter  of  prooeedine.  »  tv.        *  • 

^  8.  Death  of  judgment-debtor  — Enforce- 

3.  Confltitutionalitj  of  section — In  gen>  ment  of  judgment  after  five  years. 

9, 10.  Diseretion  of  court— Granting  motion 

4.  Same-  ^Amendment  of  March  9,  1895.  for  execution. 

5.  Cnn<itmetion  of  section — Aa  to  gener-  11.  Same— Granting  on  ex  parte  motion  

all/.  Beview. 
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12.  Same — Same — Motion  to  vacate — AfB- 

davits. 

13.  Same — Order  recalling — Bes  judicata. 

14.  Enforeemeot  of  judgment  after  five 

years —  Methods  —  Construction  of 
section. 

15.  Ex  parte  application  nnder  section. 

16.  Execution — As  to  jurisdietion  of  court. 

17.  Same — For  unpaid  allowance  —  Juris- 

diction to  issue  after  ten  years. 

18.  Same — On  judgment  foreolosing  mort- 

10.  Issue   of   execution   after  fourteen 
years — Discretion  of  court. 

20.  Judgment — Barred  by  lapse  of  time- 

Not  revived. 

21.  Same  —  "For  recovery  of  mon^*'— 

Can  not  be  enforced  1^  eneutio^ 
after  lapse  of  five  years. 

22.  Same — Of  foreclosure — Is  not  barred 

by  limitation  until  period  of  five 
years. 

23.  Same — Of  jMtices'  court — ^Limitation 

of  action  on. 

24.  Notice — Of  application  for  leave  to 

issue  execution. 

26.  Order — For  execution  hereunder — Mot 
a  new  judgment. 

26.  Same— Notice  of  application. 

27.  Same — Staying  proeeedings. 

28.  Power  of  legislature — Inconsistent  itf 

proceeding. 

29.  Proviso  in  seetion — To  effect  that  it 

is  not  to  be  construed  to  revive 
judgment. 

80.  Service  of  notice — Of  time  and  place 

of  making  motion  for  leave  to  issue. 

81.  Time  —  General  statute  of  limitations 

applies  when. 

82.  Title  by  adverse  possession  —  After 

judgment  for  ejectment. 
88-  35.  Under  Practice  Act. 

86.  Unpaid  order  for  alimoigr — May  be 

manifested  at  any  time. 

87.  Where  an  execution  has  issued — ^Upon 

which  a  void  sale  has  been  made. 

1,  Alias  cxecatloB. — ^The  court  does  not 
exhaust  Its  power  to  order  executUAi  under 
the  provisions  of  this  section  by  a  single 
exercise  thereof,  but  may  make  a  subse- 
quent order  for  execution  for  the  deflciency 
that  may  remain. — Weldon  Rogrers,  1E9 
Cal.  701,  115  Pac.  464. 

St.  Character  af  proeectflns. — Is  neither 
an  "action"  nor  a  "special  proceeding^  of  a 
civil  nature,"  within  the  meanlnsr  of  these 
terms  as  used  In  the  general  statute  of 
limitations;  but  Is  merely  a  subsequent  step 
In  an  action  or  special  proceeding  already 
commenced. — Doebla  v.  Phillips.  161  Cal. 
499,  91  Pac.  SSO;  Bredfleld  v.  Hannon,  151 
Cal.  498.  91  Pac  »4. 

S.  Oeutttatlomalltr  ef  MctliHi— Im  ven- 
•nL — This  section,  so  far  as  It  may  be  con- 


strued to  permit  an  order  to  be  made  for 
Issuance  of  execution,  upon  motion  without 
notice  to  defendants,  is  constitutional,  as 
legislature  has  undoubted  power  to  provide 
that  execution  may  issue  on  Judgment  at 
any  time  after  Its  entry  or  rendition. — 
Harrier  v.  Bassford,  146  Cal.  629,  631,  78  Pac. 
1088. 

4.  Sainc — AnteDdment  of  March  ft,  18«t. 

— The  power  of  the  legislature  to  estab- 
lish or  alter  the  period  of  limitation  as 
to  contracts  then  In  force  is  subject  only 
to  the  restriction  that  a  reasonable  time 
must  be  allowed  for  the  prosecution  of  a 
proceeding  after  the  passage  of  the  act  es- 
tablishing Vr  shortening  the  period  In  force. 
— Doehla  V.  Phillips,  161  Cal.  492.  91  Pac. 
330;  Bredfleld  v.  Hannon.'  161  Cal.  498,  91 
Pac.  3S4. 

As  f  «owe>  ef  Icslalatnre,  see  par.  28, 
tbis  note. 

B.  CimatTactlmi  of  scetloa— As  to  gen- 
**»h — This  section  was  Intended  to  and 
does  apply  to  Judgment  requiring  party 
against  whom  It  Is  rendered  to  do  some 
specific  act,  as,  for  example,  to  deliver  spe- 
cific real  or  personal  property.  Therefort 
court  propery  sets  aside  and  vacates  for- 
mer order  authorizing  writ  of  execution 
to  Issue  upon  decree  foreclosing  street 
assessment  after  lapse  of  five  years,  and 
vacate  sale  made  thereunder;  as  such  writ 
of  execution  la  Improperly  Issued  after  lapse 
of  five  years,  and  is  not  authorised  under 
provisions  of  this  section. — Dorland  V.  Han- 
son. 81  Cal.  202.  204.  15  Am.  St.  Rep.  44,  22 
Pac.  652.  See  Cortes  v.  Superior  Court,  86 
Cal.  278,  21  Am.  St.  Rep.  37,  24  Pac.  1011: 
Jacks  V.  Johnston,  86  Cal.  384,  385.  386.  2t 
Am.  St.  Rep.  50,  24  Pac.  1057;  BueU  v.  Buell 
92  Cal.  393,  398,  28  Pac.  443. 

8.  Same — As  limitation  apon  statate  of 
UmltntloBa. — The  above  section  Is  a  limita- 
tion upon  the  operation  of  the  statute  of 
limitations  under  the  provisions  of  section 
SSt,  ante,  to  the  extent  that  It  passes  within 
the  discretion  of  the  courts  the  power  to 
authorize  the  enforcement  by  the  ordinary 
processes  provided  by  law  of  a  Judgment 
otherwise  barred  by  the  statute. — Saunders 
V.  Slmms,  183  Cal,  167,  190  Pac.  806. 

7.  Same — AmeBdment  of  180S. — Construed 
to  apply  to  and  authorize  the  enforcement, 
after  the  period  stated,  of  all  money  judg- 
ments, rendered  at  the  time  of  the  amend- 
ment, and  not  then  barred  by  the  general 
statute  of  limitations.— Doehla  v.  Phillips 
151  Cal.  490,  91  Pac.  S30:'Bredfleld  v  Han- 
non, 161  CaL  498,  91  Pac.  S34;  Weldon  v 
Rogers,  161  Cal.  48S,  90  Pac  1082. 

&  Death  of  |«dcMeB«..«eMor— Baforee- 
meiit  of  JadarmcBt  after  five  y«an^ — In  those 
cases  in  which  a  Judgment-debtor  has  died 
and  the  statute  of  limitations  has  run 
against  the  Judgment,  under  the  provisions 
of  the  above  section  the  court  may  grant 
the  Judgment-creditor  leave  to  enforce  the 
Judgment  by  the  presentation  of  a  claim 
ngalnst  the  eatate  of  the  deceased  Judg- 


Digitized  by 


BXBCUTIOX  AFTER  PITS  YKARS— PROCBDITRB. 


ment-d«btor  and  by  brinvlng  an  action 
thereon  In  case  the  claim  Is  rejected. — 
launders  v.  Simms,  IM  Cal.  167.  190  Fac. 
?06. 

9.  DiKcrelloa  »t  eonrt — GraatlnK  motion 

tor  Mecntlon  upon  judgment  after  lapse 
•-.t  five  years  from  date  of  Its  entry,  by 
leave  of  court,  under  this  section,  Is  matter 
within  discretion  of  court,  and  where  dis- 
cretion is  not  abused,  order  of  court  will 
not  be  disturbed. — Wheeler  v.  Sldred,  121 
Cal.  28,  29.  66  Am.  St.  Rep.  20.  B3  Pac.  431; 
Wheeler  v.  Eldred.  137  Cal.  37,  38,  69  Pac. 
619.  Sec  Van  Kenssalaer  v.  Wrlgrht,  121 
N.  Y.  626,  25  N.  E.  3:  Bank  of  New  York  v. 
Eden,  17  Johns.  (N.  Y.)  lOS.  * 

10.  Under  the  provisions  of  the  above 
section  the  court  In  which  a  judgment  was 

rendered  asked  a  discretion  upon  a  ahow- 
InB  of  proper  grounds,  to  determine  whether 
the  Judgment  may  be  enforced  at  all  after 
the  lapse  of  five  years,  although  on  an 
application  for  a  writ  of  execution  or  in 
proceedings  to  vacate  It,  the  court  can  not 
properly  consider  defenses  to  the  general 
action  or  circumstances  leading  up  to  the 
Judgment. — Creditors  Adjustment  Co.  v. 
Newman.  185  Cal.  509.  197  Pac.  334.  follow- 
ing doctrine  in  Wheeler  v.  Eldred.  121  Cal. 
28.  66  Am.  St.  Rep.  20.  53  Pac.  431;  Weldon 
T.  Rogers.  1S9  Cal.  700.  116  Pac.  464. 

11.  Snmc — GraBtlDK  on  ex  parte  nlotion 

— Krvlew. — In  a  case  where  the  original  ap- 
plication for  the  issuance  of  execution  upon 
a  JudRinent  more  than  five  years  old  was 
made  with  the  notice,  and  the  order  there- 
for was  apparently  granted  without  sbow- 
Jng  of  meritorious  grounds  for  enforce- 
ment of  the  Judgment  the  court  may 
properly  grant  such  order  because  no  show- 
ing is  required  under  the  terms  of  the  stat- 
ute, and  the  court  has  authority  to  grant  the 
writ  o'n  ex  parte  motion;  but  such  order 
Is  reviewable  on  motion  to  vacate  the  order 
and  recall  the  execution. — Creditors  Ad- 
justment Co.  V.  Newman,  18B  Cal.  609.  197 
Pac.  334,  foMowIng  the  doctrine  in  Harrier 
V.  Bassford.  145  Cal.  629,  78  Pao.  lOSS; 
Doehla  v.  Phillips,  151  Cal.  48S,  91  Pac.  380. 
See  pars.  15.  24,  30.  this  note. 

12.  Same— Same — Motion  to  Tacate>— Afll- 

davlts. — A  motion  to  vacate  such  an  order 
and  to  quash  the  execution  granted  may 
be  duly  made  by  a  defendant,  on  notice  to 
plalntirr.  and  upon  the  service  of  affidavits 
supporting  such  a  motion. — Creditors  Ad- 
justment Co.  v.  Newman,  186  Cal.  509,  612, 
197  Pac.  334. 

13.  Same — Order  reealifng — Res  Jndteata. 

— The  granting  of  an  order  recalling  a  writ 
of  execution  is  a  Judgment  on  the  merits 
as  to  the  plaint IfT's  rights  to  enforce  a 
judgment  under  the  provisions  of  the  above 
section,  as  to  of  grounds  presented,  or  de- 
fenses thereto  open  to  the  plaintiff,  because 
the  question  of  the  plaintiffs  right  to  exe- 
cution was  clearly  before  the  court  on  Its 
merits,  and  even  though  the  court  may  have 
committed  error  In  the  admission  of  cer- 


tain evidence  and  In  considering  certain 
grounds  of  objection  to  the  original  order, 
which  would  have  been  called  for  reversal 
on  appeal,  the  court  had  Jurisdiction  to  act 
In  the  premises,  and  the  Judgment  having 
become  final,  without  appeal  and  other  di- 
rect attack.  Is  conclusive,  whether  the  mat- 
ter was  rightly  or  wrongly  decided,  as  to 
all  matters  presented  and  all  matters  which 
should  have  been  presented  at  the  hearing. 
— Creditors  Adjustment  Co.  v,  Newman.  185 
Cal.  509,  197  Pac.  334,  following  doctrine  In 
Keech  v.  Beatty,  127  Cal.  177,  59  Pac.  837: 
Lam  V.  Wahlenmalr,  144  Cal.  91,  103  Am.  St. 
Rep.  66,  77  Pac.  765;  Curtis  v.  Upton,  175 
Cal.  332,  165  Pac.  935. 

14.  Enforcement  of  judgment  after  Ave 
years— Met i>od»— Construction  of  •eetlon.^ — • 

Under  the  provisions  of  the  above  section 
regulating  the  enforcement  of  Judgments 

«Jter  the  lapse  of  Ave  years,  the  ni'ocedure 
is  not  limited  to  enforcement  by  execution, 
but  include  such  means  as  are  provided 
by   law   for    the   enforcements   of  various 

.classes  of  Judgment.—Saunders  v.  Simms, 
183  Cal.  167,  190  Pac.  806. 

15.  Bx  Mrte  ayplieatloa  auder  sec'tloa, 

upon  an,  the  court  has  no  power  to  direct 
the  payment  of  money  but  only  to  give 
leave  that  the  former  Judgment  be  carried 
into  execution.  The  amounts  to  be  specified 
in  the  execution  must  be  determined  solely 
by  the  terms  of  the  Judgment  upon  which 
it  was  to  be  founded  and  such  amount 
could  not  be  enlarged  or  diminished  by  any- 
thing In  an  order  made  under  this  section. 
—Weldon  V.  Rogers,  164  Cal.  633,  686,  98 
Pac.  1070. 

Aa  to  notice  of  applleatloa,  see  pars.  11, 
24,  80,  this  note. 

19.  Bxecntion  —  Aa  to  Jarladtetlon  of 
eonrt. — ^The  court  has  no  power  to  direct  the 
payment  of  money  as  required  under  the 
Judgment,  Issue  of  execution  whereof,  under 
the  authority  of  this  section,  Is  sought,  but 
merely  to  give  leave  that  the  former  Judg- 
ment be  carried  into  effect,  and  so  far  as 
an  order  hereunder  directs  that  execution 
be  issued  for  a  named  amount  It  is  useless 
and  void. — Weldon  v.  Rogers,  164  Cal.  686. 
98  Pac.  107O. 

IT.  Same— For  nnmld  allowaaee  i  Jorliu. 
dietlfm  to  laeae  after  ton  TCan- — The  court 
may.  under  the  authority  of  this  section, 
direct  Issue  of  execution  for  unpaid  bal- 
ance of  allowance  In  a  divorce  case.  If  valid 
when  made,  and  the  failure  of  the  wife,  for 
a  period  of  ten  years,  to  make  an  effort 
to  compel  payment,  does  not  show  an  abuse 
of  the  court's  discretion. — Harlan  v.  Har- 
lan, 154  Cal.  343.  98  Pac.  32. 

Aa  to  nnpald  order  for  alimony,  see  par. 
36,  this  note. 

1&  Same  — On  Judgment  foreclosing 
mortgage  given  to  secure  payment  of  money 
can  not  be  Issued  after  Ave  years  from  data 

of  rendition  of  Judgment. — Jacks  v.  John- 
ston. 86  Cal.  384,  385.  £1  Am.  St.  Rep.  50. 
24  Pac.  1057.    See  Dorland  v.  Hanson,  81 
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CsL  tOI,  104,  11  Am.  St.  Rap.  44,  21  Fmo. 
S5S. 

IB.  IMM  af  vxMvttoa  after  ffaartam 
r«an— ^laerctlsB  of  «»arC< — 'Where  the 
Juderment  had  never  been  satlefled,  In  whole 
or  In  part,  and  the  failure  to  enforce  It 
was  without  prejudice  to  the  lesal  rights 
of  the  Judgment-debtor,  and  nothing  ap- 
pears whereby  In  equity  and  good  conscience 
he  should  not  be  compelled  to  pay  It,  It 
Is  not  an  abuse  of  discretion  to  order  exe- 
cution upon  a  money  Judgment  after  the 
lapse  of  fourteen  years  from  entry  thereof. 
— Doehia  Phillips,  161  Cal.  495,  91  Fao. 
530;  and,  as  to  Issue  after  lapse  of  five  years, 
Bredfleld  t.  Hannon,  151  Cal.  498,  91  Fac 
334. 

20.  JndKmeBt"— Barred  by  lapse  of  time 
— Mot  revived. — Old  Judgments  long  since 
defunct  can  not  be  revived  by  amendment 
to  section  as  to  remedy  on  which  barred 
by  lapse  of  time. — Mann  v.  McAtee,  87 
Cal.  11.  16. 

21.  Same— ^or  recovery  of  money"— 
Caa  aot  be  oaforeed  by  •xccatlaB  aftar 
lapse  of  Ave  years  from  entry  thereof. — 

Cortez  V.  Superior  Court,  86  Cal.  274,  278, 
21  Am.  St.  Rep.  37,  24  Pac.  1011.  See  Dor- 
land  V.  Hanson,  81  Cal.  202,  16  Am.  St. 
Rep.  44,  22  Pac.  652. 

22.  Same — Of  foreclosore — Is  not  barred 
by   limltatloB   antll   period    of   n-rm  years 

and  six  months  after  Its  entry,  five  years 
being  time  provided  In  statute  of  limita- 
tions, and  six  months  In  which  appeal  may 
be  taken,  and  where  this  period  has  not 
expired  at  time  execution  la  issued,  such 
execution  will  not  be  Illegal. — Harrier  v. 
Bassford,  146  Cal.<629,  681.  7S  Pac.  lOU. 

2S,  Same — Of  Jaatlees*  eoart— UasltattoB 
of  action  on. — This  section  provides  a  differ- 
ent period  of  limitation  from  section  836, 
ante,  and  with  section  926,  post,  does  not 
authorize  Independent  action  on  Judgment 
rendered  In  Justices'  court  after  the  lapse 
of  five  years. — John  Heinlen  Co.  v.  Cadwell, 
3  Cat.  App.  80,  84  Pac.  443. 

34.  Nollec— Of  applleatloa  for  leave  to 
■saae  ezecattoa  need  be  given  only  where 
there  Is  some  statute  expressly  prescribing 
It.— Harrier  t.  Bassford,  146  Cal.  62»,  683, 
78  Pac  1088. 

Am  ta  ex  parte  order,  sea  pars.  11,  16,  this 
note. 

Aa  to  aarvlce  of  aotlee  af  tlaaa  and  place 
of  ~*~"-g  BMtloB,  see  par.  SO. 

ZS.  Order  —  Par  cxeentlon  bereaade^— 
Nat  a  mw  Jadsment. — The  recital  aa  to  in- 
terest is  to  be  construed  simply  as  an  adju- 
dication of  the  amount  then  due,  for  which 
execution  should  Issue. — Doehla  v.  Phillips, 
l&l  Cal.  496,  91  Pac.  830. 

2d.  Same — Notice  of  applleation. — The  or- 
der la  not  Invalid  for  want  of  a  previous  no- 
tice of  application.  The  statute  does  not 
require  notice,  and  this  omission  does  not 
Invalidate  It— Doehla  v.  Phillips,  151  Cal. 
492.  91  Pac.  330:  Breddeld  v.  Hannon,  161 
Cal.  498,  91  Pac.  334. 

C.  CP.— Ill  11 


Aa  to  ex  parte  order*  aad  BraatlHS  of 

wrH  OB.  see  pars.  11,  16,  this  note. 

sr.  Sasse— Staylav  proecedlass  does  not 
operate  to  susiiend  runnlnr  of  statute. — 
Cortez  T.  Superior  Court,  86  Cal.  274,  278, 
21  Am.  BL  Rep.  17,  24  Pao.  1011. 

28.  Power  of  leglalatarc — laconslstcaey 
of  proceedlBv — While  It  may  appear  Incon- 
sistent that  a  Judgment  may  bo  barred  by 
the  general  statute  of  limitations,  so  far 
as  the  maintenance  of  a  new  action  thereon 
Is  concerned,  and  yet,  by  leave  of  the  court, 
be  enforced  by  execution,  the  language  of 
the  statute  must  be  so  construed,  and  the 
power  of  the  legislature  to  so  provide 
recognized.— Doehla  v.  Phillips,  151  Cal.  494. 
91  Pac.  880;  Bredfleld  v.  Hannon,  161  Cal. 
498,  91  Pao.  884;  Weldon  Rogers,  151  Cal. 
433,  90  Pac.  1062. 

As  to  const  it  at  tonality  of  prarlaloa*  see 

pars.  3,  4,  this  section. 

20.  Proviso  in  section — To  effect  that  It 
is  not  to  be  eonatmed  to  revive  Jadgmeat 
for  recovery  of  money  Is  not  applicable  to 
case  wherein  Judgment  was  rendered  after 
enactment  of  section  as  amended,  and 
where  It  could  not  have  been  barred  by 
limitation  at  time  of  passage  of  amendment. 
— Harrier  v.  Bassford,  145  Cat.  629,  531,  78 
Pac.  1038. 

50.  Service  of  notice— Of  time  and  place 
of  maitlag  motloa  for  leave  to  lasne  execu- 
tion is  not  required  under  this  section. — 
Harrier  v.  Bassford,  145  Cal.  529.  532,  78 
Pac.  1038. 

51.  Time— General  statute  of  limitations 
applies  only  to  actions  and  special  proceed- 
ings, and  not  to  motions  of  this  character 
for  leave  to  Issue  an  execution,  as  to  which 
no  limitation  as  to  time  la  fixed. — Doehla 
V.  Phillips,  151  Cal.  492,  91  Pac.  330;  Bred- 
fleld v.  Hannon,  161  Cal.  498,  91  Pac.  334. 

82.  Title  by  adverse  possession — After 
Judgment  for  ejectment. — The  provisions  of 
the  above  section  do  not  prevent  the  judg- 
ment defendant  from  acquiring  title  to 
land  in  an  ejectment  suit  by  adverse  pos- 
session after  Judgment  and  before  iaaue  of 
execution. — Hodgklns  t  Peoples  Water 
Company,  177  Cal.  780,  171  Paa  946. 

SS.  Under  Practice  Act  before  order  al- 
lowing execution  to  Issue  could  be  regu- 
larly entered.  It  was  necessary  to  make 
It  appear  to  satisfaction  of  court  that  some 
portion  of  Judgment  remained  unsatisfied, 
and  this  fact  was  to  be  Judicially  ascer- 
tained.— Solomon  T.  Maguire,  29  Cal.  227, 
229. 

84.  Corresponding  section  of  Practice 
Act  held  to' refer  only  to  execution  Issued 
by  clerk  of  court  of  record  having  seal, 
and  not  to  execution  Issued  by  justice  of 
peace. — White  v.  Clark,  8  Cal.  512,  618. 

As  to  nmht  of  cxecation  to  enforce  Jadv- 
ment  lost  by  lapse  of  ttnte  nnder  Practice 

Act,  see  Stout  v.  Macy,  22  Cal.  647,  650. 

86.  Notice  under  Practice  Act  was  not 
required  to  be  given  of  Isauance  of  execu- 
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tion  In  cases  of  JudEment  rendered  more 
than  Ave  years  before  application. — ^Bryan 
T.  Stidger,  17  Cal.  270,  271. 

SO.  UBpalil  order  fo*  ■llmoHT^Har  be 
■■■BlfesMd  at  mmr  ilau  by  court  orderinff 
Isaue  of  execution  and  delay  of  ten  years 
after  making  of  order  for  alimony  will  not 
Invalidate  execution. — ^Harlan  v.  Harlan,  Ifil 
Cal.  841,  34S,  »S  Pac.  82. 


Am  to  execution  for  anpald  allowoace.  see 

par.  17.  this  note. 

ST.  Wbere  ■••  execntloa  hmu  iMoed— 
Upon    which    m   void   Bale   has   beea  Made 

under  which  the  purchaser  la  entitled  to 
a  return  of  his  money  there  la  no  proper 
credit  upon  the  orlfflnal  Judgment  and  the 
court  may  properly  ord^r  execution  for  the 
full  amount  thereof.— Weldon  V.  Rovers, 
167  Cal.  410,  41S,  108  Pac.  266. 


§  686.  WHEN  EXECUTION  HAT  IBSUE  AGAINST  THE  PROPERTY  OF 
A  PARTY  AFTER  HIS  DEATH.  Notwithstanding  the  death  of  a  party  after 
the  judgment,  execution  thereon  may  be  issued,  or  it  may  be  enforced,  as 
follows : 

1.  In  ease  of  the  death  of  the  judgment  creditor,  upon  the  application  of  his 

executor  or  administrator,  or  successor  in  interest ; 

2.  In  caae  of  the  death  of  the  judgment  debtor,  if  the  judgment  be  for  the 
recovery  of  real  or  personal  property,  or  the  enforcement  of  a  lien  thereon. 

History:    Enacted  March  11,  1872,  tonnded  on  S  SIS  Practice  Act 


EXECUTION  ATTER  DEATH. 

1.  Eiecution  after  death  of  debtor. 

2.  Issue  of  execution  at  instance  of  personal 

representative. 

1.    Bxecntlon  after  death  of  the  debtor. 

— Execution  afsalnst  property  of  Judgment- 
debtor  after  death  might  be  Issued  under 
Practice  Act  upon  permission  of  probate 
court,  but  In  case  where  judgment  was  in 
force  when  amendment  of  1864  went  into 
eifect,  authority  was  given  to  Issue  sucli 
execution  only  In  case  of  Judgment  for  recov- 
ery of  real  or  personal  property. — Hyers  v. 


Mott.  29  Cal.  359.  368,  87  Am.  Dec.  49.  See 
Banlc  of  Stockton  v.  Mowiand,  42  Cal.  129, 
133:  Holtaday  v.  Hare,  69  Cal.  617,  11  Pac. 
28:  Brings  v.  Breen,  183  Cal.  667,  662,  66 
Pac.  633,  886. 

Am  to  exeentloa  not  to  l»snc  after  death* 

Bee,  post,  S  IfiOS  and  note. 

3.  lame  of  ex  em  t  Ion  at  Inetanee  ot  per- 
atmal  repveBentatlvc  may  be  had  hereunder 
without  resort  to  a  cfvll  action,  and  after 
the  expiration  of  five  years  from  date  of 
entry.— Weldon  T.  Rogers.  161  CaL  433,  90 
Pac.  1062. 


§  687.  BXEOUTION,  HOW  AND  TO  WHOM  ISSUED.  Where  the  execu- 
tion is  against  the  property  of  the  judgment  debtor,  it  may  be  issued  to  the 
sheriff  of  any  county  in  the  state. 

Where.it  requires  the  delivery  of  real  or  personal  property,  it  must  be  issued 
to  the  sheriff  of  the  county  where  the  property,  or  some  part  thereof,  is  situated. 

[Requiring  sale  or  delivery  of  real  property.]  If  the  judgment  directs  or 
authorizes  the  issuing  of  any  process  requiring  the  sale,  or  the  delivery  of  pos- 
session of,  or  otherwise  affecting  specific  real  property,  which  is  then,  or  sub- 
sequently becomes,  a  part  of  a  county  other  than  that  in  which  such  judgment 
was  entered,  such  process  may  be  issued  to,  and  executed  by,  the  sheriff  of  such 
other  county,  as  to  the  property  situate  therein. 

{Executions  to  different  countiei.]  Executions  may  be  issued  at  the  same 
time  to  different  counties. 

Hiatory:  E]nacted  March  11,  1872,  re-enactment  of  S  216  Practice 
Act;  amendment  by  Code  CommiBsIon,  Act  March  8,  1901,  Stats,  and 
Amdts  1900-1,  p.  153,  held  unconBtitutional,  see  history,  B  6  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  683, 
Kerr's  SUts.  and  Amdts.  190$-7,  p.  464. 
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EXECUTTON  AFTER  DEATH— AGAINST 
WHAT  PBOPEETY. 

1.  Execution  directed  to  sheriff  or  any  eon- 

stable  in  coon^. 

2.  Irregalarity  does  not  render  serriee  void. 

As  to  exreatiOB  mm  CTtdrnce  of  offlcFr** 
risbt  to  make  levy,  see  note  18  Ann.  Cag. 
1128. 

Am  to  execution  apon  property  of  |adc- 
ment-debtort  la  general,  directloa  to  alierlfft 

etc.,  see,  ante,  I  $82  and  note. 

Aa  to  form  •<  neeatlomc  see,  ante,  I  C82 
and  note. 


Aa  to  proeeaa  of  anperiar  court  cxteadlns 
tm  an  parta  of  atate.  see,  ante,  S  78  and 
note. 

1,  Baeeatloa  mar  be  directed  to  «berlff 
or  any  eonatable  In  eonnty. — Eac-h  ofllcer  la 
vested  with  full  power  to  aerve  writ,  and 
It  Is  indifferent  matter  to  whom  It  is  tasued. 
—Ross  T.  Wellman,  102  Cal.  1,  6,  36  Pac. 
402. 

2.  IrreKolarlty  does  not  render  service 
void. — Execution  directed  to  constable  of 
Tule  River  Township,  and  return  sho.wlns 
that  It  was  received  and  executed  by  sheriff 
of  Tulare  county,  is  mere  Irregularity  and 
does  not  render  service  void. — Ross  v.  Well- 
man,  102  Cal.  1,  5.  S6  Pac.  402. 


§  688.  WHAT  SHALL  BE  LIABLE  TO  BE  SEIZED  ON  EXECUTION. 
NOT  TO  BE  AFFECTED  TILL  A  LEVY  IS  MADE.  All  goods,  chattels, 
moneys,  and  other  property,  both  real  and  personal,  or  any  interest  therein,  of 
the  judgment  debtor,  not  exempt  by  law,  and  all  property  and  rights  of  prop- 
erty seized  and  held  under  attachment  in  the  action,  are  liable  to  execution. 

ShaFM  and  interests  in  any  corporation  or  compai^,  and  debts  and  credits, 
and  all  other  property,  both  real  and  personal,  or  any  interest  in  either  real  or 
personal  property,  and  all  other  property  not  capable  of  manual  delivery,  may 
be  levied  upon  or  released  from  levy  in  like  manner  as  like  property  may  be 
attached  or  released  from  attachment. 

Gold  dust  must  be  returned  by  the  officer  as  so  [much]  money  collected  at  its' 

current  value,  without  exposing  the  same  to  sale.   Until  a  levy,  property  is 

not  affected  by  the  execution. 

History:  Enacted  March  11,  1872,  re-enactment  of  {217  Fractlce 
Act  as  amended  1854  (Stats.  18S4,  p.  84) ;  amendment  by  Code  Com< 
mission.  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  153,  held  un- 
constitutional, see  history,  |5  ante;  amendment  approved  March  19, 
1907,  Stata.  and  Amdto.  1907,  p.  683.  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  454. 


WHAT  PKOPERTY  LIABLE  TO  EXECU- 
TION. 

1.  All  beneficial  estates — Are  liable  to  be 

taken  in  execution. 

2.  Same — Principle  as  well  as  policy  oi 

law. 

3.  Cars,  etc,  of  electric  railway. 

4.  Same — Sections  of  railway  lines. 

6.  Check  on  bank  deposit  —  Execution 
upon  fund. 

6.  Chose  in  action — ^Whether  subject  of 
•  levy. 

7.  Conditional  sale  —  Title  retained  by 

seller — Subject  to  levy. 
8,9.  Construction  of  section — As  to  inten- 
tion. 

10, 11.  Common-law  role  as  to  execution- 
Modification  of. 
12.  Same — Effect  of  code  prorision, 

15-15.  Debts  due  judgment-debtor  —  Levy 
upon. 

16.  Same— -Garnishee  may  off-set  against 
claim  of  judgment-creditor. 


17.  Execution  —  Affects  property 
what  time. 


from 
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18.  Formal  levy  is  not  necessary,  trhen, 

19.  Further  levy  —  Where  execution  has 

been  issned  and  a  void  sale  been 
made. 

SO.  Growing  crops  as  rent — Levy  upon  in- 
terest of  lessor. 

21.  Homestead — Levy  of  execution  creates 

no  lien. 

22.  Same — Set  apart  for  widttw  in  probate. 

23.  Interest  of  debtor  in  shares  of  cor- 

poration. 

24.  Same — Sale  of  interest  :>f  debtor  in 

shares. 

25.  Same — ^Purchaser  at  execution  rale  of 

shares  of  stock. 

26.  Interest  in  lands — Under  our  codes. 

27.  Interest  reserved  by  truster  in  deed  of 

trust. 

28-  81.  Judgment — Not  subject  to  levy  and 
sale  under  execution  as  personal 
property. 
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32,33.  Same  —  When  valid  becomes  lien  on 
property  when  docketed. 

81.  JuBtiflcatioii — Not  made  out  bj  officer, 
when. 

35.  Land  liable  to  execution — Embraew  all 

titles  legal  or  equitable, 

36.  Levy  of  execution — la  made  in  same 

manner  as  lev/  upon  attachment. 

37.  Same— Pending  judgment-lien. 

38.  Levy  upon  money — Absence  of  show- 

ing of  manner  of  making  levy—Pre- 
aumptioB. 

39.  Levy  upon  property — In  posaesflion  of 

stranger  to  writ.  , 

40.  Lien  of  attachment  —  la  merged  in 

judgment. 

41-  48.  Lien  of  execution  —  Does  not  begin 
.  where  judgment  is  not  lien. 

44.  Order  of  sale  by  court — Not  necessary. 
46.  Order  upon  debtor  by  creditor. 
46.  Outstanding  tille — Showing  of. 
47,-48.  Same— Evidence  of  right  to  recover  in 
ejectment. 

40.  Pledgeor's  interest — Hay  be  reached 
under  execution. 

60.  Possessory  claim  to  land— By  pre-emp- 
tion settler. 

51.  Proceedings  supplementary  to  execu- 
tion— Effect  of  notice  to  debtor  of 
judgment-debtor. 

S2-  5^  Promissory  note — Subject  to  sate  under 
execution  —  Not  exempt  —  Not  a 
"credit." 

55.  Purpose  of  lien — Filing  of  notice. 

56.  Purpose  of  attaching  under  writ  of 

execution. 

57.  Ecal  estate  of  a  judgment-debtor — 

Liable  to  execution. 
68.  Right  of  set-off  —  As  between  judg- 
ments. 

59.  Same — Judgments  in  cross-actions. 

60.  Sale  and  conveyance  under  execution 

— Will  pass  all  interest  held  by  judg- 
ment-debtor. 

61.  Sale  of  city's  interest  in  land,  upon 

execution. 

62.  Seat  in  stock  exchange — Not  property 

subject  to  execution. 

63.  Service  of  copy  of  execution  and  no- 

tice of  gamiebnient. 

64.  Shares  of  stock — Constitute  property 

which  belongs  to  shareholder. 

65.  Seizure  of  pledge — Sheriff  liable  as 

trespasser,  when. 

1.  AU  bcnendal  CMfateit— Are  liable  to  be 
takvM  In  cxccBtlon.  irrespective  of  question, 
whether  they  are  legal  or  equitable. — Ken- 
nedy t;  Nunan.  52  Cal.  326,  831;  Le  Roy  v. 
Dunkerly,  R4  Cat.  *K.  480. 

3.  Sane— Prfnelple  m  well  mm  psller  of 
law  Is  to  subject ' every  species  of  property 
of  JudsRient-debtor  to  payment  of  his  debu, 
and  no  species  oC  property  Is'exempt  except' 


such  as  fs  especially  exempted  by  law. — 
Paclflc  Bank  v.  Robinson,  fi7  Cal.  520,  522, 
40  Am.  Rep.  120. 

S.  Cava.  ete.(  of  elecflrle  railway. — Qual- 
ity of  exemption  from  execution  which  per- 
tains to  franchise  of  street  railway  corpora- 
tion does  not  extend  also  to  property  such 
as  cars,  trucks,  electric  ^oods  and  supplies, 
fire-proof  safe,  etc.,  used  In  business  of 
operating  line  of  street  railway;  and  such 
property  Is  subject  to  attachment  and  exe- 
cution in  like  manner  as  other  property 
not  exempt  by  statute. — ^Rlsdon  I.  &  L.  Co. 
v.  Citizens'  T.  Co.,  122  Cal.  94,  S7.  68  Am.  St, 
Rep.  25,  64  Pac.  529.  See  I^throp  v.  Mld- 
dteton,  2S  Cal.  267;  Humphreys  v.  Hop- 
kins. 81  Cal.  561,  15  Am.  St.  Rep.  76.  22 
Pac.  892:  Gregory  v.  Blanchard,  98  Cal. 
SlI,  33  Pac.  199. 

4.  Same— Sections    of    railway  line*. — 

Whether  rule  as  to  liability  on  attachment 
or  Execution  should  extend  to  sections  of 
railway  lines  or  to  parts  of  other  similar 
Immovable  property  susceptible  of  use  only 
as  unit,  qunre. — Rlsdon  I.  &  L.  Co.  V.  Citi- 
zens' T.  Co.,  122  Cal.  94,  97,  68  Am.  St  Rep. 
26.  54  Pac.  629. 

5.  Ciieek    on    hank  deposit — BxccatloM 

npoB  fnnd. — Where  checks  were  drawn  by 
Judgment-debtor  on  deposit  in  bank  In 
favor  of*  different  persons  before  garnish- 
ment of  such  funds  under  execution  Issued 
out  of  United  States  circuit  court,  and 
checks  were  presented  for  payment  after 
garnishment,  and  payment  refused,  held 
that  trial  court  erred  in  directing  t>ank  to 
pay  to  holders  of  checks  amounts  for  which 
drawn,  upon  principle  that  check  la  not  an 
assignment  of  fund  drawn  against,  as 
against  execution  levied  prior  to  presenta- 
tion tiiereof,  and  will  not,  before  acceptance. 
Implied  or  express,  support  action  by  holder 
against  bank  holding  deposit. — Donohoc- 
Kelly  Banking  Co.  v.  Southern  Pac.  Co.. 
138  Cal.  183,  193,  94  Am.  St.  Rep.  28.  71 
Pac.  93  (exhaustive  review  of  authorities 
In  this  case  as  to  effect  of  drawing  check 
or  making  assignment  of  funds  In  bank 
prior  to  execution  or  garnishment,  notice 
of  which  comes  to  garnishee  after  fund  Is 
sought  to  be  levied  upon). 

6.  Chosr  la  actlon—Wbetber  subject  of 
IrTyi  or  not,  must,  when  paper  evidencing 
debt  is  not  presbnt  to  be  assigned  to  pur- 
chaser and  exhibited  to  bystanders,  at  least 
be  accompanied  by  full  and  accurate  de- 
ncrlptlon  of  particular  interest  under  chose 
In  action,  with  all  of  its  conditions  an^  cov- 
enants, and  full  explanation  of  facts  which 
determine  value  of  such  Instrument  or  con- 
tract, sufficient  to  apprise  bystanders  with 
reasonable  accuracy  of  what  is  sold  or  of- 
fered.— Crandall  v.  Blen,  13  Cal.  15.  23. 

7.  Conditional  sale  —  Title  retained  by 
seller — Sabjcct  to  levy. — In  a  case  In  which 
a  Judgment-debtor  has  sold  personal  prop- 
erty under  a  conditional  contract  of  sale 
whereby  he  retains  title  until  the  purchase- 
price  is  fully  paid  and  delivers  the  property 
to  the  purchaser  the  title  and  Interest  re- 
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tained  Is  subject  to  the  levy  of  an  execution 
upon  a  Judcment  In  favor  of  a  Judsmeot- 
credltor  of  such  seller,  within  the  provisions 
of  the  above  section  and  of  section  698, 
post. — Escobar  t.  Bosers,  182  Cal.  SOS.  189 
Pac.  268,  following  the  doctrine  in  Humph- 
reys V.  Hopkins,  81  Cal.  6G1.  S63,  IB  Am.  St. 
Rep.  76,  6  U  R.  A.  792,  22  Pac.  892. 

8.  Coastnwttoa  mt  Metlo^—Aa  tm  imttm- 
tiom. — This  section  and  sections  714-720, 
post,  relatiner  to  proceedings  supplemental 
to  execution,  were  Intended  as  substitute 
for  creditor's  bill  aa  formerly  used  In  chan- 
cery.— Pacific  Bank  v,  Robinson,  57  Cal.  520, 
522,  40  Am.  Rep.  120.  See  Adams  v.  Ha<;k- 
ett.  7  Cal.  187.  201;  Lynch  V.  Johnson.  48 
N.  Y.  27,  33. 

9.  This  section  expressly  provides  that 
shares  of  corporation  may  be  attached  on 
execution  In  like  manner  as  upon  writs  of 
attachment;  and  it  Is  not  necessary  to  sale 
of  interest  of  Judsment-debtor  tn  shares 
that  they  should  be  in  hands  of  sheriff  to 
be  personally  delivered  to  purchaser. — West 
Coast  S.  F.  Co.  V.  Wulff.  133  Cal.  316,  817. 
85  Am.  St.  Rep.  171,  «5  Pac.  622. 

1ft,  ContmoB-law  nile  m  to  exeeatlOB~ 
ModMeatlOB  of. — The  common-law  rule  was 
that  execution  was  lien  on  personal  prop- 
erty from  time  of  Its  Issuance,  although 
there  was  no  levy,  but  at  common  law 
neither  judgment  nor  execution  was  lien  on 
land,  and  method  of  applying  land  of  Judg- 
ment-debtor to  satisfy  Judgment  was  by 
means  of  writ  of  elegit,  whereby  officer, 
after  exhausting  personal  property,  could 
seize  land  and  apply  rents  and  profits  of 
one-half  thereof  upon  writ. — Lean  v.  OIv- 
ens,  146  Cal.  789,  741,  81  Pac.  128. 

11.  Rule  at  common  law  is  in  force  in 
this  state  except  as  modifled  by  statute  or 
constitution;  and  It  has  been  bo  far  modi- 
Hed  by  code  that  only  means  of  enforcing 
Judgment  for  money  Is  by  writ  of  execu- 
tion, and  that  land  may  be  taken  on  execu- 
tion as-  well  as  personal  property. — Lean 
V.  Glvens,  146  Cal.  739,  741,  81  Pac.  128. 

12.  Same — Effect    of  code   provlRlon  In 

connection  with  common  law  In  force  Is  to 
enlarge  execution  by  making  It  enforceable 
against  land  and  to  make  It,  when  levied, 
lien  or  charge  on  land. — Lean  Oivens, 
146  Cal.  739,  742,  81  Pac.  128. 

13.  Debta  dne  Jndgmnt-debtor  —  Levy 
apoB. — It  is  difScult  to  define  the  exact  na- 
ture of  the  right  which  a  creditor  secures 
by  a  levy  upon  a  debt  due  the  Judgment- 
debtor.  It  may  be  regarded  as  an  Involun- 
tary assignment  of  the  debt  or  as  the  crea- 
t  ion  of  a  lien  thereon. — Nordstrom  v.  Corona 
City  Water  Co..  1S5  CaL  206,  218.  100  Pac. 
242. 

14.  The  above  section  and  sections  637, 
681  and  683,  ant«,  are  as  applicable  to  the 
levy  of  execution  on  debts  as  upon  real 
estate,  and  the  rule  that  a  lien  Is  created 
by  the  levy  applies,  and  therefore  a  gar- 
nishment on  execution  fixes  the  right  of 
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the  Judgment-creditor  so  as  to  make  his 
right  to  recover  the  debt  from  the  garnishee 
superior  to  any  claim  or  demand  accruing 
subsequently. — Nordstrom  v.  Corona  City 
Water  Co.,  165  Cal.  206,  212,  100  Pac.  242. 

15,  The  code  does  not  specifically  define 
the  effect  of  levying  execution  upon  debts 
due  the  Judgment-debtor.  It  does,  however, 
authorize  such  levy,  and  it  is  not  to  be  sup- 
posed the  legislature  intended  to  confer 
upon  the  Judgment-creditor  the  right  to 
levy  an  execution  which  could  have  no  ef. 
feet  beyond  that  of  warning  the  adverse 
parties  and  those  facilitating  a  possible  ef- 
fort to  defeat  the  collection  of  the  Judg- 
ment.— Nordstrom  v.  Corona  City  Water  Co., 
166  Cal.  206,  212,  100  Pac.  242. 

IC  Same— Gam taiiee  may  olf-aet  asalBat 
claim  uf  Judsueat-credltor  whatever  de- 
mand he  might  be  able  to  set  off  against 
claim  of  Judgment-debtor  against  him  but| 
the  set-off  must  be  one  which  existed  at  the 
time  of  the  garnishment. — Nordstrom  v. 
Corona  City  Water  Co.,  156  CaL  206,  218,  100 
Pac.  242. 

IT.  BixeeBtlOB  — Affects  pvoperty  from 
What  time. — Execution  affects  property  un- 
der our  statute  only  from  time  of  levy. — 
Johnson  v.  Oorham.  8  Cal.  196,  196,  66  Am. 
Dec.-  EOl. 

1&  Formal  levy  Is  not  ■ece«aary  where 
Judgment  is  lien  on  land,  as  It  adds  nothing 
to  effect  of  sale  on  execution. — Lean  v. 
Oivens,  146  Cal.  789,  742,  81  Pac.  128.  See 
Lehnhardt  v.  Jennings,  119  Cal.  192.  196,  48 
Pac.  56,  51  Pac.  196. 

1».  FDrfher  levy — Where  execatlon  haa 
iMaed  and  a  void  sale  been  made  thereon 
the  court  may,  under  authority  of  section 
187,  order  a  withdrawal  of  the  execution 
and  It  Is  returned  to  the  sheriff  for  further 
levy. — ^Weldon  v.  Rogers,  167  Cal.  410  415 
108  Pac.  266. 

ao.  GkowIbk  crop*  mm  rent — Levy  apon 
Interest  of  leasor^As  to  execution  levied 
upon  Interest  In  growing  crops  under  crop- 
ping contracts,  and  equitable  assignment  of 
share  of  growing  crops  as  rent,  see  Curtner 
V.  Lyndon,  128  Cal.  35,  36.  60  Pac.  462, 

21.  Homestead— Levy  mS  execution  cre- 
ates no  lien  against  homestead  premises  

Hohn  V.  Pauly,  11  Cal.  App.  724,  731.  108 
Pac.  266. 

22.  Same — Srt  apart  for  widow  In  pro- 
bate, even  though  estate  be  Insolvent  and 
property  so  set  apart  constitute  entire  es- 
tate of  decedent,  can  not  be  taiten  In  execu- 
tion by  one  of  her  creditors  upon  debt  con- 
tracted by  her  and  her  husband  prior  to 
husband's  decease  (Beatty,  C.  J.,  dissent- 
ing).—Keyes  V.  Cyrus,  100  Cal.  822,  826,  38 
Am.  St.  Rep.  296,  84  Pao.  722. 

as.    Interest  of  debtor  in  iihares  of  eor- 

poratlon  la  regarded  under  this  section,  as 
under  subdivision  4.  section   542,  ante,  as 

property  not  capable  of  manual  delivery.  

West  Coast  8.  P.  Co.  v.  Wulff.  133  Cal.  316 
317,  86  Am.  St.  Rep.  171,  65  Pac.  622.  ' 
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34.  Same — S«l«  of  latereat  of  debtor  im 
MharcN  of  corporate  stock  passes  title  with- 
out manual  posaesslon  of  certificate  by 
sheriff  when  execution  Is  served.  Certi- 
ficate miffht  at  time  be  In  hands  of  owner, 
but  levy  and  sale  would  entitle  purchaser 
to  have  certificate  issued  to  him,  and  for 
that  purpose  court  would,  upon  appropriate 
proceedings,  compel  surrender  of  original 
certificate  !n  order  that  It  might  be  re- 
issued to  purchaser. — West  Coast  S.  F.  ,Co. 
V.  Wulff.  133  Gal.  315,  318,  86  Am.  8t.  Rep. 
171,  65  Pac.  622. 

2n.  Same— Pnrehaiier  at  execnllon  ule 
o(  ■faaren  of  stock  of  corporation  standing 
on  books  of  corporation  In  name  of  Judg- 
ment-debtor, 1b  entitled  to  have  certificate 
of  such  shares  re-Issued  to  him  as  such 
purchaser.  If  at  time  of  purchase  he  acts  in 
good  faith,  and  had  no  notice  that  outstand- 
ing certificate  has  been  assigned  or  pledged 
.  to  some  person  other  than  judgment-debtor. 
—West  Coast  S.  F.  Co.  v.  Wulff.  133  Cal. 
31S,  316,  86  Am.  St.  Rep.  171,  66  Pac.  622. 

M,    iMterMt  IB  laM^ls— Vader  oar  code* 

any  Interest,  legal  or  equitable,  which  de- 
fendant has  in  lands  Is  subject  to  attach- 
ment or  execution. — Godfrey  v,  Monrpe,  101 
Cal.  324,  227,  SS  Pac.  761. 

27.  IntereHt  rcxerved  by  truster  In 'deed 
of  trnst  for  balance  of  rents.  Issues,  and 
profits  of  land,  after  providing  for  .  other 
trusts,  la  subject  to  sale  under  execution. — 
Kennedy  v.  Nunan,  62  Cal.  326,  331. 

28.  jBdKnient_]Vot  subject  to  levy  and 
sale  nnder  execntlon  as  persoaal  property 

capable  of  manual  delivery. — Dore  v. 
Dougherty,  72  Cal.  232,  235.  1  Am.  St.  Rep. 
48,  13  Pac.  621.  See  McBride  v.  Fallon.  65 
Cal.  301,  4  Pac.  17;  Hoxie  v.  Bryant,  131  Cal. 
86,  89,  63  Pac.  168  (dlatingulshing  case  from 
one  in  which  levy  was  made  upon  promis- 
sory note). 

29.  Judgment  does  not  operate  so  as  to 
release  or  obltterate  attachment- IE  en.  Prop- 
erty attached  Is  still  In  contemplation  of 
law  in  hands  of  otAcer,  subject  to  Judg- 
ment. Attachment-Hen  still  exists  so  as  to 
confer  priority  on  lien  of  Judgment. — Porter 
V.  Pico.  55  Cal.  165.  174.  See  Anderson  v. 
Goff,  72  Cal.  65.  71,  1  Am.  St.  Rep.  34,  13 
Pac.  73. 

30.  Judgment  is  but  evidence  of  debt; 
and  where  judgment  as  such  Is  sought  to 
be  reached  by  execution.  It  can  only  be 
reached  by  mode  provided  for  reaching 
debts  and  credits  and  other  property  Incap- 
able of  manual  delivery, — X^atham  v.  Blake, 
77  Cal.  646,  666,  18  Pac.  160,  20  Pac.  417, 

31.  Judgment  la  mere  evidence  of  debt, 
and  can  be  levied  on  and  sold  under  execu- 
tion in  manner  presorlhed  In  code  for  levy- 
ing on  debts. — HcBride  v.  Fallon,  66  Cal. 
301,  303,  4  Pac.  17. 

32.  Sam^— Whca  valid  beoomes  lien  on 
property  whea  docketed,  and  It  Is  Immate- 
rial whether  it  be  called  vendor's  lien  or 


Judgment-Hen.— Tilley  T.  Bonney,  123  Cal. 
118,  124.  55  Pac.  798. 

33.  Where  Judgment  does  not  specify 
property  which  Is  to  be  taken,  none  of  prop- 
erty of  defendant  Is  affected  thereby  or 
charged  with  Hen  of  Judgment  until  taken 
by  sheriff  under  writ. — Southern  Cal.  L. 
Co.  Ocean  Beach  H.  Co.,  94  Cal.  217,  221. 
2S  Am.  St.  Rep.  116,  29  Pac.  627, 

84.  Jostlfleatlon— Not  made  ost  by  on- 
cer when  bill  of  exceptions  shows  that  it 
was  admitted  that  property  was  seised  "by 
virtue  of  execution  issued  out  of  Juatices' 
court,"  etc,  where  no  Indebtedness  Is  shown, 
and  where  no  Judgment  -  Is  shown. — Dar- 
vllle  V.  Mayhall,  128  Cal.  617.  618,  61  Pac. 
276. 

85.  Land  liable  to  cxeontlon— Eta  braces 
all  titles,  lexal  or  equitable,  perfect  or  im- 
perfect. Including  such  rights  as  right  In 
contract,  those  which  are  executory  as  well 
as  those  which  are  exej!uted.  And  any  In- 
terest, therefore.  In  land,  legal  or  equitable, 
Is  subject  to  attachment,  execution,  levy 
and  saIe.-^Fl8h  v.  Fowlie,  SS  Cal.  873,  376. 
See  Leese  v.  Clark,  20  Cal.  387;  Kennedy  v. 
Nunan,  62  Cal.  S26,  S30;  Le  Roy  v.  Ounkerly, 
64  Cal.  462,  460;  Soulard  v.  United  SUtes, 
29  V.  B.  <4  Pet.)  611;  7  L.  ed.  988.  ' 

80.  Levy  of  execution— Bs  made  In  mmmm 
mauuer  aa  levy  upon  attacluucat, — that  is, 

by  filing  with  county  recorder  copy  of  writ 
with  notice  that  land,  describing  It.  la  at- 
tached, and  serving  similar  notice  on  occu- 
pant.— Lean  v.  Qivens,  146  Cat  739,  742,  81 

Pac.  128. 

As  to  levy  of  writ  of  attaeluBenti  see, 

ante,  S  542  and  note. 

37.  Same — PendlnB  Judsmcnt-llcn.  neither 
extends  existing  lien  nor  creates  new  Hen; 
and  sales  under  executions  take  effect  by 
relation  at  time  they  are  respectively  levied, 
and  not  at  date  of  levying  of  previous  exe- 
cutions.— Bagley  v.  Ward,  37  Cal.  121,  138, 
99  Am.  Dec.  266. 

S8.  Levy  upon  MOncy— Abaeaee  of  show- 
ing manner  of  nuiklns  levy—Prcaumptlan. 

— ^Under  the  provisions  of  the  above  sec- 
tion moneys  of  a  Judgment-debtor  are  liable 
to  execution,  and  where  they  are  held  by 
another  than  the  Judgment-debtor  may  be 
levied  upon  In  like  manner  as  like  property 
may  be  attached;  and  under  the  provisions 
of  subdivision  5  of  section  542.  ante,  juch 
property  shall  be  levied  upon  under  a  writ 
of  attachment  by  leaving  with  the  person 
having  possession  or  control  of  the  money 
a  notice  as  therein  prescribed.  Under  the 
well-settled  rule  that  findings  of  fact  made 
by  a  trial  court  and  to  receive  such  con- 
struction as  will  uphold  rather  than  da* 
feat  the  judgment  based  thereon.  In  the  ab- 
sence of  any  showing  as  to  how  the  levy 
was  made  upon  the  money  of  the  judgment- 
debtor,  the  finding  of  the  court  that  the 
execution  was  served  upon  the  person  hold- 
ing the  money  of  the  Judgment -debtor. 
Implies  that  it  was  duly  served  In  full  com. 
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pllance  with  the  provisions  of  the  stat- 
ute.— Israel  v.  Bryan.  —  Cul.  Add.  — .  197 
Pac.  121. 

39.  LevT  npoa  propertr — In  poaaesaloB 
of  NtranKcr  to  writ. — In  order  for  answer 
to  justify  taking  of  property  under  execu- 
tion against  another  who  is  stranger  to 
writ,  or  to  show  that  transfer  of  property 
by  execution-debtor  was  fraudulent  and 
void  as  to  execution -creditor,  he  must  prove 
not  only  liisuinff  of  execution,  levy,  and  that 
he  was  x:redltor,  but  also  rendition  of  Judg- 
ment upon  hla  debt,  and  that  execution  was 
issued  upon  judgment. — Darvflle  v.  Mayhall, 
128  Cal.  617.  618.  61  Pac.  276.  See  Thorn- 
burgh  V.  Hand.  7  Cal.  554,  562;  Paige  v.  O'- 
Neal. 12  Cal.  483,  49S:  Blclierstair  V.  Doub. 
19  Cal.  109.  112,  79  Am.  Dec.  204;  Leszlneky 
V.  White,  45  Cal.  279;  Kane  v.  Desmond,  $3 
Cal.  464,  465. 

40.  Lien  of  ■ttaebmcnt— !■  merged  Ik 
judcmcHt  when  judgment  is  rendered  in  at- 
tachment suit,  and  becomes  Hen  on  real 
property  attached. — Bagley  v.  Ward,  S7  CaL 

121,  99  Am.  Dec.  2S9.  Bee  Anderson  v.  OOfit. 
72  Cal.  66.  71,  1  Am.  St.  Hep.  84.  13  Pac.  71. 

41.  Llea  of  execution — Docm  not  beda 
where  jadvmeBt  no*  Iten  until  levy  la 
made  and  property  taken  on  execution. — 
Lean  v.  Qivens,  146  Cal.  7S9,  742,  81  Pac.  128. 
See  Summervllle  v.  Stockton  M.  Co.,  142  Cal. 
529.  540.  76  Pac.  243. 

42.  Lien  of  execution  is  not  that  of  judg> 
ment;  execution  neither  creates  judgment- 
lien  nor  extends  Judgment- lien  once  cre- 
ated.— Beaton  v.  Reid,  111  Cal.  484.  486,  44 
Pac.  167.    See  Bagley  v.  Ward,  37  Cal.  121. 

122,  99  Am.  Dec.  256;  Rogers  v.  Druftei,  46 
CaL  664;  Eby  v.  Foster,  61  Cal.  282. 

43.  Lien  of  execution  and  Iten  of  attach- 
ment subserve  like  purpose;  lien  of  attach- 
ment to  hold  property  until  judgment,  and 
lien  of  execution  until  sale. — Beaton  v. 
Reid,  111  Cal.  484,  486,  44  Pac.  167. 

44.  0**ne  of  aalc  by  evnrt — ^Not  necea- 
aary  under  this  section,  and  section  650, 
ante,  to  authorise  sheriff  to  sell  attached 
property,  and  ilen  of  attachment  is  not  lost 
by  taking  simple  money  judgment  without 
embodying  therein  directions  for  sale  of 
attached  property. — Anderson  v.  Golf,  72 
Cal.  65.  70,  1  Am.  St.  Rep.  34,  IS  Pac.  73. 
See  Law  v.  Henry,  9  Cal.  538. 

40i.  Order  upon  debtor  by  creditor  to 
pay  money  to  third  party  operates  as  equi- 
table assignment  of  debt — Curtner  v.  Lyn- 
don, 128  Cal.  36,  36,  60  Pac.  46Z. 

40.    Oatatandinc   title  —  Sbonlnc   of. — In 

action  of  ejectment  to  recover  lands  pui*- 
ohased  at  sale  under  execution,  issued  upon 
Judgment  against  defendant,  and  of  which 
lands  defendant  was  in  possession  «t  time 
of  sale,  or  at  date  of  lien  of  judgment  or 
attachment,  defendant  can  not  defeat  plain- 
tiff's right  to  recover  by  showing  that  he, 
defendant,  had  no  title  to  land,  or  that  true 
title  is  outstanding. — Robinson  v.  Thorn- 
ton. 103  Cal.  675,  681,  34  Pac.  120.    See  Mc- 


Donald V.  Badger.  23  Cal.  393.  83  Am.  Dec. 
123;  Blood  V.  Light,  38  Cal.  649,  99  Am.  Dec. 
441. 

47.  Same— Bvldence  of  right  to  recover  la 
ejectmeat. — As  against  judgment-debtor, 
production  of  Judgment,  execution,  and 
sheriffs  deed  Is  prima  fade  evidence  of 
plaintiff's  right  to  recover  in  ejectment,  but 
If  action  Is  a^ainat  stranger  to  Judgment, 
plaintiff  must  also  show  that  Judgment- 
debtor  had  title  or  possession  of  land  at 
date  of  lien  or  of  sale.  Mere  possession  of 
defendant  in  such  case  will  then  be  deemed 
to  have  been  taken  subsequent  to  sate. — 
Robinson  v.  Thornton,  102  Cal.  675,  681,  34 
Pac.  120. 

48.  Same  rule  applies  to  vendee  of  Judg- 
ment-debtor or  any  other  person  coming  in 
under  him  subsequent  to  creation  of  lien, 
and  who  has  no  other  title  or  claim  to  lands 
than  that  which  he  derived  from  Judgment- 
debtor,  or  whoae  title  Is  In  effect  same  as 
that  which  was  sold  under  execution. — 
Robinson  v.  Thornton,  102  Cal.  675,  681.  34 
Pac.  120.  See  Jackson  v.  Bush,  10  John. 
(N.  Y.)  228;  OreOQ  T.  Watrous.  17  Serg.  & 
R.  (Pa.)  898,  898, 

49.  Flcdvcor*a  latereat— Hay  be  reached 
■nder  cxeentloa,  but  it  can  only  be  done  by 
serving  garnishment  on  pledgee,  and  not 
by  seizure  of  pledge. — Treadwell  v.  Davis, 
34  Cal.  601,  607,  94  Am.  Dec.  707. 

60.  Poaseaaory  elalaa  to  laad-^y  pre- 
emption settler  is  not  such  title  as  may  be 
sold  on  execution,  as  such  settler  does  not 
acquire  title  until  he  proves  upon  and  pays 
for  land.  Title  afterwards  acquired  does 
not  pass  by  execution  sale,  and  judgment 
quieting  title  against  defendant,  claiming 
after-acquired  title  upoti  execution  sale, 
win  be  affirmed. — Rupert  Jones,  119  Cat. 
Ill,  lis,  61  Pao.  26. 

51>  Proeeedlnrs  sapplemeatary  to  execu- 
tloB— Bfleet  of  notice  to  debtor  of  ladgatent- 
debtor> — While,  under  the  provisions  of  sec- 
tion 644,  Ante,  the  effect  of  the  notice  of 
attachment  is  to  make  the  debtor  of  de- 
fendant directly  liable  to  plaintiff,  no  such 
direct  liability  results  from  the  levy  of 
execution  so  as  to  give  the  judgment-credi- 
tor a  right  of  action  thereon  against  the 
garnishee. — Nordstrom  v.  Corona  City  Water 
Co..  155  Cal.  211,  100  Pac.  242. 

R2.  Promlseory  aole— Sabject  to  sale  an* 
der  exeentlon — Not  exempt— •Not  a  '•credit." 
— A  promissory  note  secured  by  mortgage  Is 
subject  to  seizure  and  sale  under  execu- 
tion.— Hoxle  V.  Bryant,  131  Cal.  85,  89,  63 
Pac.  163.  See  Davis  v.  Mitchell,  34  Cal.  81; 
Donahoe  v.  Gamble,  88  CaL  362,  99  Am.  Dec. 
399. 

53.  Owner  of  promissory  note  can  not 
refuse  to  pay  Just  Judgment  against  him 

and  claim  note  as  exempt  from  execution. 
If  note  in  any  way  can  be  found  and  seized 
by  sheriff  on  execution,  it  may  be  sold  and 
delivered  to  purchaser. — Hoxle  T.  Bryant, 
131  Cal.  85,  89,  63  Pac.  163. 
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B4.  PromlsBorr  note  ia  "credit"  within 
meanlns  of  itatute.— Davli  t.  Mitchell,  34 
CaL  SI,  SS. 

SB*    PMWmw  of  ilea — Ptlla*  of  nctlce.^ 

The  purpose  of  lien  le  to  cut  off  rlRhte  of 
third  personB  which  mlerht  otherwise  ac- 
crue between  time  of  lory  and  time  of  sale, 
and  flUniT  of  notice  In  office  of  recorder  Is 
for  no  other  purpose  than  to  give  notice  to 
third  persona  of  prior  charge, — Liean  /v. 
Givena,  146  Cal.  739.  742.  81  Pae.  128. 

SA.  Purpose  ot  attaehlnc  under  irrlt  of 
execution  as  permitted  by  thia  section  ia  to 
obtalo  security  for  satisfaction  of  Judg- 
ment prevloualy  recovered;  but  when  such 
Judgment  Is  already  Hen,  main  object  of  an 
attachment  has  been  accomplished, — ^Lehn- 
hardt  V.  Jennings,  119  Cal.  198,  196,  48  Fac. 
68.  61  Pao.  196. 

sr.  Real  estate  of  ■  Jadsmeat^ektor— 
Liable  to  eseeutlou  and  may  be  attached 
on  execution  in  same  manner  as  upon  writ 
of  attachment,  but  it  Is  not  affected  by  ex- 
ecution until  there  la  a  levy. — I>ean  v.  Giv- 
ena, 146  Cal.  739.  742,  81  Fac.  128. 

as.  Rlakt  of  set-off — Am  between  Jndv 
menta. — Holder  of  largfer  Judgment  can  not 
prevent  holder  of  amaller  Judstnent  from 
having  such  amaller  Judgment  set  off  pro 
tanto  agralnat  larger  Judgment,  and  holder 
of  SDialler  Judgment  can  not  prevent  holder 
of  larger  Judgment  from  having  smaller  so 
set  off  and  then  having  execution  laaue  for 
balance  due  on  larger.  Rights  of  parties 
In  this  respect  are  reciprocal. — ^McBrlde  V. 
Fallon.  66  Cal.  801,  802,  4  Fac.  17. 

59.  Same  —  Jndrments  In  eross-aetions 
might  be  set  off,  one  agalnat  other,  and 
amaller  thereby  satisfied  in  full,  larger  to 
extent  of  amaller,  and  execution  laaue  for 
balance,  and  where  party  assigns  Judgment 
to  third  party,  he  can  not  defeat  right  of 
other  to  have  his  Judgment  so  set  off.  As- 
signee in  such  case  would  take  demand  cum 
onere  and  with  right  of  set-off  still  cling- 
ing to  IL— McBride  v.  Fallon,  66  Cal.  801, 
302,  4  Pao.  17.  See  Pierce  v.  Bent,  69  Me. 
381. 

60,  Sale  and  conveyance  under  exccn- 
tlon— Will  pass  all  lateresf  beld  by  Jndg- 


Mcat-Aektor  at  time  of  levy,  and  It  Is  not 
necessary  that  Judgment  be  docketed  at 
time  of  Issuance. — Hastings  v.  Cunningham, 
S9  Cal.  187,  144. 

•I*  Sale  of  eity^  interest  la  laadv  apon 
eaecntlon. — Interest  of  city  of'San  Fran- 
cisco In  beach  and  water  lots  for  ninety- 
nine  years,  which,  before  date  of  Judgment, 
was  vested  In  commlssionera  of  funded 
debt  of  city,  was,  prior  to  passage  of  act 
of  May  1,  18S1 — if  not  prior  to  aaaent  of  city 
to  property  being  placed  In  hands  of  com- 
missioners of  funded  debt. — qualified  by  no 
conditions,  and  was  subject  to  levy  and 
sale  under  execution  upon  money  Judgment 
against  city  duly  entered,  docketed,  and  re- 
corded, and  sale  under  execution  duly  is- 
sued upon  such  Judgment  tranaferrlng  to 
purchasers  of  premises  such  interest. — Le 
Roy  v.  Dunkerly,  S4  Cal.  462,  469.  See  Hol- 
laday  v.  Frisble,  15  Cal.  681,  S3B;  Wheeler 
V.  Miller.  16  Cal.  124. 

82.  Seat  In  stock  exebangc — Not  prop- 
erty snbjcct  to  cxccntton  in  any  form. — 
Lowenberg  v.  Greenebaum,  99  Cal.  1G2.  166, 
37  Am.  St.  Rep.  42,  31  U  R.  A.  399,  33  Pac. 
794.  See  Pancoast  T.  Gowen,  93  Pa.  St.  €6 
71. 

6S.  Service  of  eopr  of  caeenlion  nnd  no- 
tice of  Karalskment  upon  third  party  con- 
stitutes no  lien  on  property  of  debtor  in  his 
hands  capable  of  manual  delivery. — Johnson 
V.  Gorham,  6  Cal.  196,  196,  66  Am.  Dec.  601. 

64.  Skarca  of  stock — Coastltnte  VFopcrty 
wbick  bdonics  to  shnrekolder  In  corpora- 
tion. Otherwise  property  would  be  In  cer- 
tificate; but  certificate  is  only  evidence  of 
property,  and  It  Is  not  only  evidence,  for 
transfer  on  books  of  corporation,  without 
Issuance  of  certificate,  vests  title  in  share- 
holder.—Payne  V.  Elliot,  64  Cal.  339.  342,  35 
Am.  Rep.  80. 

65,  Sclsnrc  of  pledge — Sbcrlfl  liable 
trespasser,  wfcen. — Sheriff  Is  trespasser  and 
liable  for  value  of  goods  seised  under  exe- 
cution where  such  goods  are  In  hands  of 
pledgee,  and  where  he  falls  to  levy  thereon 
by  garnishment  Instead  of  by  selsure  of 
pledge. — Treadwell  v.  Davis,  34  Cal.  601, 
608,  94  Am.  Dec.  707. 


§  689.   WHEN  PROPERTT  IS  CLAIMED  BY  A  THIRD  PERSON.  INDEM- 

NItV.  If  the  property  levied  on  is  claimed  by  a  third  person  as  his  property 

by  a  written  claim  verified  by  his  oath  or  that  of  his  agent,  setting  out  his 

right  to  the  posses.sion  thereof,  and  served  upon  the  sheriff,  the  iheriff  is  not 

bound  to  keep  the  property  unless  the  plaintiff,  or  the  person  in  whose  favor 

the  writ  of  execution  runs,  on  demand,  indemnifies  the  sheriff  against  such 

claim  by  an  undertaking  by  at  least  two  good  and  sufficient  sureties  in  a  sum 

equal  to  double  the  value  of  the  property  levied  on;  and  the  sheriff  is  not 

liable  for  damages  for  the  taking  or  keeping  of  such  property  to  any  such 

third  person,  unless  such  a  claim  is  made. 

History:    Enacted  March  11,  1872.  founded  on  f  218  nractlce  Act; 
amendment  approved  March  2,  1891,  Stats,  and  Amdts.  1891,  p.  20; 
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Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  153, 
held  unconstitutional,  see  history,  SS  ante;  amendment  approved 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  683,  Kerr's  Stats,  and 
AmdtB.  1906-7,  p.  455. 


PROPBETT  LEVIED  UPON  CLAIMBD  BY 
THIRD  PERSON. 

1.  Construction  of  section — Intended  to  pro*. 

tect  filieriff, 

2.  Claim  indicating  joint  purchase  of  prop- 

erty. 

3.  Claim  or  demand  for  crop — Served  upon 

ofiicer  is  not  Buflicient,  when, 

4.  Defect  in  claim  not  afFecting  subetantial 

rights. 

5-  7.  Demand  upon  officer — Pleading  of. 

8.  Exceptions  stated  in  claim — As  to  certain 

property. 

9.  Form  of  demand, 

10.  Former  statute  providing  for  trial — ^Pur- 

pose of,  same  as  amendment. 

11.  "Grounds  of  such  title" — Meaning  of. 

12.  taking  or  omitting  to  make  verified  claim 

— Matter  of  defense. 

13.  Notice  by  pledgee — When  sufficient. 

14.  Notice  of  claim  of  party — Circnnutances 

deemed  sufficient. 

15.  Notice  of  claim  —  Delay  in  serving  — 

Sheriff  not  liable  for  detention. 

16.  Objection  that  copy,  and  not  original 

affidavit,  was  served. 

17.  Proof  of  as  to  service  of  verified  elaim. 

18.  Right  of  action  for  cimversion  of  prop- 

erty. 

19.  Variance  between  demand  and  proof. 

1.  Co  nil  tract  Ion  of  wetloii— Intvnded  to 
protMt  ■keriir.^ — This  section  is  Intended  for 
protection  of  sheriff.  If  claim  Is  made, 
sheriff  is  not  bound  to  retain  propertjr  un- 
less he  Is  Indemnified,  and,  unless  Indemni- 
fled,  may  release  property  without  incurring 
llabllltr  therefor  to  plaintiff  In  attachment 
or  execution.  Sufflciency  of  notice  Is  there- 
fore question  between  that  officer  and  plain- 
tiff In  attachment. — ^Kellogs  v.  Burr.  126  Cal. 
38,  42.  E8  Pac.  30G;  Paden  v.  Goldbaum,  4  Cal. 
Unrep.  767.  S7  Pac.  75S,  760;  Brenot  v. 
Robinson.  108  Cal.  143.  14S.  41  Pac.  37:  Du- 
bois     Splnks,  114  Cal.  289,  295,  46  Pac.  96. 

2.  Clafia  IndteatlBK  Jolat  pnTehanc  of 
property,  served  upon  officer,  held  to  suffi- 
ciently apprise  officer  of  source  of  title, 
whether  property  was  acquired  jointly  or 
severally.— Henderson  v.  Hart,  122  Cal.  332. 
334.  E4  Pai*.  1110.  See  Vermont  M.  Co.  v. 
Brow,  109  Cal.  241,  60  Am.  St.  Rep.  87,  41 
Pac.  1031;  Dubois  v.  Bplnfcs,  114  Cal.  289, 
295.  46  Pac.  95. 

3l  Claim  or  dmand  for  crop  —  Served 
tipoB  oDeer  In  not  «alllcl«nt  which  does  not 
claim  ownership  or  title,  but  merely  states 
that  claimant  Is  entitled  to  possession  of 
whole  of  crop  for  satisfaction  of  certain  sum 
secured  by  such  lien. — Stockton  Sav.  A  Lt. 
Sec.  V.  Purvis,  5  Cal.  Unrep.  164,  42  Pac. 
441.  442. 


4.  Defect  la  claim  Mt  aScettav  nbatan- 
tial  rishta.^ — When  plaintiff  In  attachment, 
as  well  as  sheriff,  treated  and  regarded  no- 
tice as  sufficient,  and  sheriff  having  acted 
upon  claim  served  upon  him,  procured  pro- 
tection of  Indemnity  bond — the  onfy  pro- 
tection he  could  have  If  he  retained  attached 
property — notice,  though  defective,  could  not 
have  misled  or  prejudiced  defendant  by  al- 
leged defect  in  claim  served  upon  him.  and 
judgment  will  not  be  reversed  for  such  al- 
leged defect.— KellOffg  v.  Burr,  126  Cal.  88, 
48.  88  Pao.  806. 

Bt  I>emaad  upon  oncer— heading  of.— 
Allegation  that  before  commencing  action 
plaintiff  made  demand  upon  officer  for  prop- 
erty Is,  as  matter  of  pleading,  statement  of 
fact  of  demand.  If  form  of  demand  does  not 
comply  with  section  of  code,  defendant  may 
traverse  allegation  In  his  answer,  and  may 
also  object  to  proof  when  offered  at  trial. — 
Brenot  T.  Robinson.  108  Cal.  142,  146.  «t 
Pac.  27. 

Am  to  fovK  of  deawBd,  see  par.  9,  this  note. 

6.  Complaint  In  aotlon  against  sheriff  and 
sureties  on  his  official  bond,  for  conversion 
of  property  levied  upon.  Is  not  defective  In 
falling  to  allege  demand  for  property  in 
former  proceedings  In  manner  and  form  pre- 
scribed by  this  section. — Fuller  D.  Co.  v. 
McDade,  118  Cal.  860.  363.  4S  Pac.  694.  See 
Bell  T.  Peck,  104  Cal.  26,  27  Pae.  766;  Brenot 

Robinson.  108  Cal.  142,  41  Pac.  27. 

7.  SecUon  prescribes  only  form  In  which 
claimant  Is  to  make  demand. — ^Brenot  r. 
Robinson.  108  Cal,  142,  146,  41  Pac  27. 

&  Bzccptloa  stated  la  clalas— As  to  cer- 
tain praperty  from  claim  of  ownership  does 
not  vitiate  claim  where  there  is  no  question 
as  to.  ownership  of  portion  claimed. — Susb- 
klnd  V.  Hal.  6  Cal.  Unrep.  804,  44  Pac.  228. 
330. 

9.  Form  of  demand. — If  form  of  demand 
does  not  comply  with  statute,  defendant 
should  traverse  allegation  In  his  answer,  or 
object  to  proof  when  offered. — RIchey  v. 
Haley,  138  Cal.  441,  444,  71  Pac.  499.  See 
Brenot  v.  Robinson.  108  Cal,  146,  41  Pac.  37. 

10.  Former  atatate  provMlag  for  trial— 
Parpoa*  of,  saata  aa  amcadmcat.  —  The 
former  statute  providing  for  trial  by  sher- 
IfTs  Jury  of  claim  of  third  person  to  prop- 
erty levied  upon,  as  well  as  amendment  to 
statute,  was  Intended  for  protection  of 
officer,  and  Is  therefore  matter  of  defense. 
— Paden  v.  Goldbaum,  4  Cal.  Unrep.  767.  37 
Pac.  759.  761. 

11.  «<Groands  of  snck  title**— Heanlng  of. 

— The  phrase  "grounds  of  such  title"  in  code 
has  reference  to  reasons  why  claimant  avers 
his  own  title  superior  to  that  of  execution 
debtor.  Explanation  of  manner  In  which 
such  debtor  aoqnlred  possession  of  property 
from  claimant,  coupled  with  statement  of 
claimant's  ownership,  seems  to  be  all  that 
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should  be  required  In  suct\^  case. — Vermont 
M.  Co.  V.  Brow,  109  Cal.  236.  241.  SO  Am.  St 
Rep.  37,  41  Pac.  1031. 

12.  Haklns  or  omltttnv  to  make  Tcrlfled 
elaln-— Hatter  of  AcfeaNc. — The  making  or 
omitting'  to  make  verifled  claim,  does  npt 
affect  ownerfehip  of  plaintiff,  but  If  not 
mad«,  exempts  officer  from  liability  in  cer- 
tain actions,  and  is  matter  of  defense. — 
Paden*  t.  Ooldbaum,  4  Cal.  Unrep.  .767,  87 
Pac.  7B9,  761. 

Aa  to  delay  ta  Miklav  clatai  aatf  dcBaad* 

see.  par.  15,  thla  note. 

15.  If  otiec  by  pledgee    Whoa  anflleteat. — 

A  notice  fflven  by  pledgee  stating;  that 

pledgee  was  entitled  to  possession  under 
hill  of  sale,  held  sufltclently  explicit  under 
this  section,  purpose  of  which  la  to  protect 
olTlcer  In  making  levy. — Dubois  V.  Spinks, 
114  Cal.  289,  296,  46  Pac.  9K. 

14.  Notice  or  dalip  of  party  —  Clrcnm- 
Ntaneee  deemed  aalB cleat. — As  to  proof  of 
circumstances  in  connection  with  admitted 
notice  of  claim,  execution,  and  delivery  of 
bond  of  indemnity,  and  order  given  to  sher> 
Iff  to  proceed  and  sell  property,  from  which 
court  might  reasonably  Infer  that  claimants 
were  actually  notified  by  sheriff  of  claim  of 
third  party,  see  Graves  v.  Moore,  .68  Cal. 
I  436,  439. 

16.  Notlee  of  claim— Delay  In  serrlag^ 
Sheriff  not  liable  for  detention. — In  a  case 
In  which  a  third  person  claims  ..to  be  the 
owner  of  property  levied  upon  under  an 
execution  Issued  against  another  it  la  his 
duty,  under  tbe  provisions  of  the  above  sec- 
tion, to  make  written  claim  to  the  sheriff, 
iind  If  he  neglected  to  do  so  for  eight 
months  or  more  after  the  levy  of  an  attach- 
ment this  delay  absolves  the  sheriff  from 
liability  for  the  detention  of  the  property 
levied  upon  for  the  period  prior  to  the  no- 
tice of  claim,  the  sheriff  not  being  liable 
for  taking  or  detention  of  property  levied 
upon  to  any  third  person  claiming  title  un- 
less such  claim  is  made  under  the  express 


provisions  of  the  above  section. — Mutch  v. 
Long  Beach  Improvement  Co.,  —  Cal.  App. 
— .  190  Pac.  688,  following  the  doctrine  In 
XlUey  T.  Cannell.  12  Cal.  TS;  Fuller  Desk  Co. 
V.  McDade.  lis  Cal.  S60,  36S,  46  Pac.  694. 

19.    Objcctioa  Omt  copy,  and  not  orlglaal 

aSdavIt,  was  Mrved  is  not  well  taken  where 
not  made  when  affidavit  was  offered  in  evi- 
dence, and,  furthermore.  Is  immaterial  where 
there  is  no  issue  as  to  demand  and  affidavit, 
— complaint  alleging  demand,  service,  etc.. 
and  answer  not  denying  same. — Hickey  v. 
Coschina,  183  Cal.  81,  84,  65  Pac.  313. 

IT.    Proof  aa  to  aenlce  of  verifled  claim 

setting  out  plaintiff's  title,  Its  grounds  and 
right  to  possession,  as  required  by  this  sec- 
tion, la  not  required  where  demand  alleged 
In  complaint  is  not  denied  In  answer;  and 
where  it  appears  afflrmatlvely  by  defend- 
ant's answer  that  any  kind  of  demand  would 
have  been  unavailing,  objection  having 
been  raised  to  form  of  demand  for  first 
time  in  appellate  court.  Richey  v.  Haley. 
133  Cal.  441.  444,  71  Pac.  499. 

18,  Right  of  action  for  coaveraloa  af 
property  seized  by  ofllcer  la  complete  on  day 
of  seizure.  Such  right  Is  not  taken  away 
or  impaired  by  amendment  to  section  that 
did  not  go  into  effect  until  after  seizure. — 
Black  V.  Clasby,  97  Cal,  482.  488,  32  Pac. 
664. 

10.    Varlaace  between  demand  and  proof. 

— Where  demand  Is  introduced  in  evidence 
and  It  is  claimed  that  statement  of  plaln- 
tilTs  title  and  of  grounds  of  same  vary 
from  account  of  matter  given  by  plaintiff 
and  another  witness  for  plalntllf  in  their 
testimony:  held  that  variance.  If  any,  was 
Immaterial  where,  were  it  otherwise,  court 
would  not  be  prepared  to  hold  that  efficacy 
of  notice  would  be  affected,  and  where  It  ap- 
pears affirmatively  by  defendant's  ansA-er 
that  "any  kind  of  demand  would  have  been 
unavailing." — Hunt  v.  Hammel,  142  Cal.  466. 
460,  76  Pac.  878.  See  Richey  v.  Haley,  138 
Cal.  441,  444.  71  Pac.  499. 


§  689a.   LEVYma  UPON  PERSONAL  PROPERTY  UNDER  CONTRACT 

FOR  PURCHASE.    Personal  property  in  possession  of  the  buyer  under  an 

executory  agreement  for  its  sale  entered  into  after  this  section  goes  into  effect 

may  be  taken  under  attachment  or  execution  issued  at  the  suit  of  a  creditor  of 

the  buyer,  notwithstanding  any  provision  in  the  agreement  for  forfeiture  in 

case  of  levy  or  change  of  possession. 

History:   Enactment  approved  May  25. 1S21,  Stats,  and  Amaie.  1921. 
p.  891.    In  effect  July  29,  1921. 

§  689b.  SAME.  TENDER  TO  SELLEK  OF  SUMS  DUE.  The  officer  levy- 
ing on  such  property  must,  within  five  days  after  being  served  with  a  verified 
written  claim  containing  a  detailed  statement  thereof,  pay  or  tender  to  the 
seller  full  payment  of  all  sums  due  or  to  accrue  to  him  under  the  agreement, 
above  setoffs,  with  interest  to  date  of  tender.  If  not  so  tendered,  the  seller's 
claim  shall  have  the  effect  of  the  claim  provided  for  in  section  six  hundred 
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eighty-nine  of  this  code.  If  the  tender  is  refused,  the  amount  thereof  must 
be  deposited  with  the  county  treasurer,  payable  to  the  order  of  the  seller. 
Until  such  payment  or  deposit  is  made,  the  property  can  not  be  sold  under  the 
levy;  but  when  made  and  also  in  case  the  seller  fails  to  render  his  claim  for 
thirty  days  following  the  personal  service  upon  him  by  the  levying  oflBcer  of  a 
written  demand  therefor,  which  service  must  be  attested  by  the  officer's  certifi- 
cate thereof,  filed  before  the  sale  with  the  papers  of  the  action  wherein  the 
attachment  or  execution  was  issued,  then  the  title  shall  pass  to  the  buyer  and 
the  property  may  be  sold  as  in  this  chapter  provided,  free  of  all  lien  or  claim 
of  the  seller. 

Hittory:   Enactment  approved  May  26,  1921,  Stats,  and  Amdts.  1921, 
p.  892.   In  vffset  July  29,  1921. 

§689c.    SAME.    APPLICATION  OF  PROCEEDS  OF  BALE,    men  the 

property  thus  taken  is  sold  under  process,  the  officer  must  apply  the  proceeds 
of  the  sale  as  follows: 

1.  To  the  repayment  of  the  sum  paid  to  the  seller,  or  deposited  to  his  order, 
with  interest  from  the  date  of  such  payment  or  deposit. 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds  of  b«xes  unuer  execu- 
tion are  applied  in  other  cases. 

History:   Enactment  approved  May  26,  1921,  Stats,  and  Amdts.  1921, 
p.  392.    In  efftct  July  29.  1921. 

§  690.  WHAT  EXEMPT  FROM  EXECXTTION.  The  following  property  is 
exempt  from  execution  or  attachment,  except  as  herein  otherwise  specially  pro- 
vided : 

1.  Chain,  tables,  deda  and  books,  to  tbe  value  of  two  himdred  dollars  belong- 
ing to  the  judgment  debtor ; 

2.  Neoessaiy  household,  table,  and  kitchen  furniture  belonging  to  the  judg- 
ment debtor,  including  one  sewing  mechine,  stove,  stove  pipes  and  furniture, 
wearing  apparel,  beds,  bedding  and  bedsteads,  hanging  pictures,  oil  paintings 
and  drawings  drawn  or  painted  by  any  member  of  the  family,  and  family 
portraits  and  their  necessary  frames,  provisions  and  fuel  actually  provided  for . 
individual  or  family  use,  sufficient  for  three  months,  and  three  cows  and  their 
suckling  calves,  four  hogs  with  their  suckling  pigs,  and  food  for  such  cows  and 
hogs  for  one  month;  also  one  piano,  one  shotgun  and  one  rifle; 

3.  The  fanning  utensils  or  impUments  of  husbandry  of  the  judgment  debtor, 
not  exceeding  in  value  the  sum  of  one  thousand  dollars ;  also  two  oxen  or  two 
horses  or  two  mules,  and  their  harness,  one  cart  or  buggy  and  two  wagons,  and 
food  for  such  oxen,  horses  or  mules,  for  one  month;  also  all  seed  grain  or 
vegetables  actually  provided,  reserved  or  on  hand  for  the  purpose  of  planting 
or  sowing  at  any  time  within  the  ensuing  six  months,  not  exceeding  in  value  the 
sum  of  two  hundred  dollars ;  and  seventy-five  beehives ;  one  horse  and  vehicle 
belonging  to  any  person  who  is  maimed  or  crippled,  and  the  same  is  necessary 
in  his  business ; 

4.  The  tools  or  implements  of  a  mechanic  or  artisan,  necessary  to  carry  on  his 
trade;  the  notarial  seal,  records  and  office  furniture  of  a  notary  public;  the 
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instnimentB  and  chest  of  a  surgeon,  physician,  surveyor  or  dentist,  necessary 
to  the  exercise  of  their  profession,  with  their  professional  libraries  and  neces- 
sary office  furniture ;  the  professional  libraries  of  attorneys,  judges,  ministers 
of  the  gospel,  editors,  school  teachers  and  music  teachers,  and  their  necessary 
office  furniture ;  including  one  safe  and  one  typewriter ;  also  the  musical  instru- 
ments of  music  teachers  actually  used  by  them  in  giving  instructions,  and  all 
the  indexes,  abstracts,  books,  papers,  maps  and  office  furniture  of  a  searcher  of 
records  necessary  to  be  used  in  his  profession;  also  the  typewriters  or  other 
mechanical  contrivances  employed  for  writing  in  type,  actually  used  by  the 
owner  thereof  for  making  his  living;  also  one  bicycle  when  the  same  is  used 
by  the  owner  for  the  purpose  of  carrying  on  his  regular  business,  or  when  the 
same  is  used  for  the  purpose  of  transportine  the  owner  to  and  from  his  place  of 
business ; 

5.  The  cabin  or  dweUing  of  a  minor^  not  exceeding  in  value  the  sum  of  five 
hundred  dollars;  also  his  sluices,  pipes,  hose,  windlass,  derrick,  cars,  pumps, 
tools,  implements,  and  appliances  necessary  for  carrying  on  any  mining  opera- 
tion, not  exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars ;  and  two 
horses,  mules  or  oxen  with  their  harness,  and  food  for  such  horses,  mules  or 
oxen  for  one  month,  when  necessary  to  be  used  on  any  whim,  windlass,  der- 
ricU,  car,  pump  or  hoisting  gear;  and  also  his  mining  claim,  actually  worked 
by  him,  not  exceeding  in  value  the  sum  of  one  thousand  dollars; 

6.  Two  hones,  two  oxen  or  two  mnles,  and  their  harness,  and  one  cart  or 

wag^on,  one  dray  or  truck,  one  coupe,  one  hack,  or  carriage,  for  one  or  two 
horses,  by  the  use  of  which  a  cartman,  drayman,  truckman,  huckster,  peddler, 
hackman,  teamster  or  other  laborer  habitually  earns  his  living;  and  one  horse 
with  vehicle  and  harness  or  other  equipments,  used  by  a  physician,  surgeon, 
constable,  or  minister  of  the  gospel,  in  the  legitimate  practice  of  his  profession 
or  business;  with  food  for  such  oxen,  horses  or  mules  for  one  month; 

7.  One  fishinff  boat  and  net,  not  exceeding  the  total  value  of  five  hundred 
dollars,  the  property  of  any  fisherman,  by  the  lawful  use  of  which  he  earns  his 
livelihood ; 

8.  Poultry  not  exceeding  in  value  seventy-five  dollars ; 

9.  The  wages  and  earnings  of  all  seamen,  ses-going  fishermen  and  sealers, 

not  exceeding  three  hundred  dollars,  regardless  of  where  or  when  earned,  and 
in  addition  to  all  other  exemptions  otherwise  provided  by  any  law; 

10.  The  earnings  of  the  judgment  debtor  fA  his  personal  services  rendered 

at  any  time  within  thirty  days  next  preceding  the  levy  of  execution  or  attach- 
ment, when  it  appears  by  the  debtor's  affidavit  or  otherwise,  that  such  earnings 
are  necessary  for  the  use  of  his  family,  residing  in  this  state,  supported  in 
whole  or  in  part  by  his  labor ;  but' where  debts  are  incurred  by  any  such  person, 
or  his  wife  or  family  for  the  common  necessaries  of  life,  or  have  been  incurred 
at  a  time  when  the  debtor  had  no  family  residing  in  this  state,  supported  jn 
whole  or  in  part  by  his  labor,  the  one  half  of  such  earnings  above  mentioned 
is  nevertheless  subject  to  execution,  garnishment  or  attachment  to  satisfy  debts 
so  incurred ; 
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11.  The  shares  held  by  a  member  <ii  a  homestead  association  duly  incorpo- 
rated, not  exceeding  in  value  one  thousand  dollars  if  the  person  holding  the 
shares  is  not  the  owner  of  a  homer  tead  under  the  laws  of  this  state ; 

12.  All  the  nautical  instruments  and  wealing  apparel  of  any  master,  officer, 
or  seaman  of  any  steamer  or  other  vessel; 

13.  All  fire  engines,  hooks  and  ladders,  with  the  carts,  trucks  and  carriages, 

hose  buckets,  implements,  and  apparatus  thereunto  appertaining,  and  all  furni- 
ture and  uniforms  of  any  fire  company  or  department  organized  under  the  laws 
of  this  state; 

14.  All  arms,  nnifoims,  and  accouterments  required  by  law  to  be  kept  by  any 
person,  and  also  one  gun,  to  be  selected  by  the  debtor ; 

15.  All  oonrthonses,  jails,  public  offices  and  bnildingB,  lots,  grounds  and 
personal  property,  the  fixtures,  furniture,  books,  papers,  and  appurtenances 
belonging  to  the  jail  and  public  offices  belonging  and  appertaining  to  any 
county  of  this  state;  and  all  cemeteries,  public  squares,  parks,  and  places^ 
public  buildings,  town  halls,  markets,  buildings  for  the  use  of  fire  departments 
and  military  organizations,  and  the  lots  and  grounds  thereto  belonging  and 
appertaining,  owned  or  held  by  any  town  or  incorporated  city,  or  dedicated  by 
such  town  or  city  to  health,  ornament  or  public  use,  or  for  the  use  of  any' fire 
or  military  company  organized  under  the  laws  of  this  state; 

16.  AU  material  not  exceeding  one  thousand  doUan  in  valne,  purchased  in 
good  faith  for  use  in  the  construction,  alteration  or  repair  of  any  building, 
mining  claim  or  other  improvement  as  long  as  in  good  faith  the  same  is  about 
to  be  applied  to  the  construction,  alteration  or  repair  of  such  building,  mining 
claim  or  other  improvranent ; 

17.  All  machinery,  tools  and  implements,  necessary  in  and  for  boring,  sink- 
ing, putting  down  and  constructing  surface  or  artesian  wells ;  also  the  engines 
necessary  for  operating  such  machinery,  implements,  tools,  etc.,  also  all  trucks 
necessary  for  the  transportation  of  such  machinery,  tools,  implements,  engines, 
etc.,  provided  that  the  value  of  all  the  articles  exempted  under  this  subdivision 
shall  not  exceed  one  thousand  dollars ; 

18.  All  moneys,  benefits,  privileges,  or  immunities  accruing  or  in  any  manner 
growing  out  of  any  life  insurance,  if  the  annual  premiums  paid  do  not  exceed 
five  hundred  dollars,  and  if  they  exceed  that  sum  a  like  exemption  shall  exist 
which  shall  bear  the  same  proportion  to  the  moneys,  benefits,  privileges,  and 
immunities  so  accruing  or  growing  out  of  such  insurance  that  said  five  hundred 
dollars  bears  to  the  whole  annual  premiums  paid; 

19.  Shares  of  stock  in  any  building  and  loan  association  to  the  value  of  one 
thousand  dollars ; 

20.  All  money  received  by  any  person,  a  resident  of  the  state  as  a  pension 

from  the  United  States  government,  whether  the  same  shall  be  in  the  actual 
possession  of  such  pensioner,  or  deposited,  loaned  or  invested  by  him ; 

[Articles  not  exempt,  when.]  No  article,  however,  or  species  of  property 
mentioned  in  this  section  is  exempt  from  execution  issued  upon  a  judgment 
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recovered  for  its  price,  or  upon  a  judgment  of  foreclosure  of  a  mortgage  or 

other  lien  thereon. 

History:  Enacted  March  11,  1872,  founded  on  (219  Practice  Act; 
as  amended  1864  (Stats.  1864,  p.  84);  amendment  approved  1, 
1876,  Code  Amdts.  1876-6.  p.  94;  April  1.  1878.  Code  Amdts.  1877-8, 
p.  101;  March  11,  1887,  Stats,  and  Amdts.  1886-7,  p.  99;  March  27,  1897, 
Stats,  and  Amdts.  1897,  p.  180;  February  21,  1899,  Stats,  and  Amdts. 
1899,  p.  19;  February  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  21;  by 
Code  CommlBBlon,  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  pp.  163, 
166,  held  unconstitutional,  see  history,  9  6  ante;  March  10,  1903,  Stats, 
and  Amdts.  1908,  p.  114;  amended  March  22,  1907,  Stats,  and  Amdts. 
1907,  p.  882,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  456.  In  effect  from 
and  after  approval. 


PBOPEBTY  EXEMPT  FBOM  EXECUTION. 
L  In  Oknebal,  1-8. 

IL  Chaibs,  Suxs,  Tables,  Books,  Etc — 

SUBMYISION  1,  9. 

UL  HousEHOU)   Furniture  —  Pbotisions, 

Etc.— Subdivision  2,  10,  11. 
IV.  Fabhino  Utensils,  Implements  of 

HUSBANDBV,  HOBSZS,  EtO. — SUBDIVI- 
SION 3,  12-33. 
V.  Tools,  Implements,  Eto.,  or  Mechan- 
ics, Etc. — Subdivision  4,  34-40. 
TL  Miner's  Cabin,  E^c. — Subdivision  5, 
,  41-43. 

'  Vll.  Horses,  Etc.,  op  Teamsters,  Etc. — 

Subdivision  6,  44-56. 
VIII.  Earnings  for  Use  or  Family,  Etc. — ■ 
Subdivision  10,  57-64. 
IX.  Sbabes  in  Homestead  Association — 
Homesteads — Subdivision  11,  €5-73. 

X.  PUBUC   BUILDINOS,  EtC. — SUBDIVISION 

15,  74. 

XI.  Life  Insurance  Policies,  Etc. — Sub- 
division 18,  75-85. 

XII.  Pension-Monbts  From  United  States 
Government — Subdivision  20,  86. 

•   I.  In  Oenebal. 

1.  Exempt  property — Not  subject  to  pro- 

visions of  section  3440  of  Civil  Code. 

2.  EzemptioQ  is  peraonal  privilege. 

8.  Exemptions  under  Insolvent  Aet  of 

1880. 

4.  Levy  on  exempt  property  —  Authority 
of  court  to  set  aside, 
8,6.  Intent-right — Not  being  exempt  from 
seizure  and  sale. 

7.  Same — Sole  mode  of  transfer. 

8.  Statutes  are  enacted  on  ground  of  pub- 

lic policy. 

IL  Ghaibs,  DbSks,  TAKa,  Books,  Etc. — 
Subdivision  1. 

0.  Construction  of  eection — Subdirislon  1. 

HonsEHOLD   Fdenituu  —  Provisions, 
Etc. — Subdivision  2. 

10.  Construction  of  section — Subdivision  2. 
.  .  U.  Money  with  iihieh  to  purchase  provi- 
sions— SufBeient  for  family  use  for 
three  months. 
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IV,  Fabhino  Utensils,  lupLKmNTS  or  Hus- 

BANDBV,  HOBSBS,  EtC-t-SuBDIVISION  3. 

12, 13.  Construction  of  section — Subdivision  3. 

14,  Character  and  amount  of  property  to 

be  exempted  —  Purely  question  of 
legislative  policy. 

15.  Code  is  restrictive — As  to  number  and 

use  only  of  horses. 

16, 17.  Combined  harvester. 

18.  Court — Not  authorised  to  refuse  ex- 

emption. 

19.  Exclusive  use  in  debtor's  vocation — 

Not  required. 
20, 21.  Exemption — Purpose  of. 

22.  Huabandry — Jb  business  of  farmer. 

23.  Implement  of  husbandry — Owned  hy 

farmer  is  exempt. 

24.  Improved  farming  implements. 

25.  Judgment  against  plaintiff  on  claim 

of  exemption, 

26.  Phrase  ".farming  utensils,"  etc.  — 

Meaning  of. 

27.  Language  of  this  subdivision — Con- 

strued to  make  exemption  appli- 
cable. 

28.  Occupation  of  farming  —  As  contem- 

plated by  statute. 

20.  Practice  Act. 

30.  Stallion — Not  used  as  work-horse. 

31.  Subject  of  exemptions — 1m  one  of  legis- 

lative policy. 

32.  Threshing  ontfit — In  general. 

33.  Same — Ownership  in  common. 

V.  Tools,  Implements,  Etc.,  or  Mechanics, 

Etc. — Subdivision  4. 

34.  Exemption — When  question  of  fact. 

35.  FuniituTe  of  law  office. 

36.  Jeweler's  safe. 

87.  Journeyman — Law  does  not  require  em- 
ployment as. 

38.  Lathe. 

39.  Partnership  property — Is  not  exempt. 

40.  Printing-preBses,  operated  by  steam, 

paper-cutting  machine,  etc. 

VL  Miner's  Cabin,  Etc. — Subditisioh  5. 

41.  Exemption  of  miner's  cabin. 
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42.  Homestead — Uay  be  seleeted  upon  min- 

eral lands. 

43.  HomeBtead-right  ~  Does  not  depend 

upon  character  of  title. 

VIL  Horses,  Etc.,  or  Teamstsbs,  Era. — 
SnraivfBioK  6. 

44.  Auto-tnutk. 

45.  Claimant  of  hoiBea  — :^bt  to  elect, 

when. 

46.  Debtor's  claim  to  exemption — Is  lim- 

ited hj  wordB  of  statute. 

47.  Hackman. 

t48-  50.  Habitual  use— ^Tliat  to  be  shown  under 
claim  of. 

51.  Phrase  "otber  laborer' '—Meaning  of. 

|52,53.  Peddler's  horses — Exemption  of. 

54.  Same — Peddler  of  bread. 

55.  Reasonable  notice — As  to  claim  of  ex- 

emption, 

56.  Tazieab  automobile. 

-VIIL  Earnings  nm  Us*  or  Familt,  Bror— 
Sdbdivisiok  10. 

57, 58.  Ckmstmction  of  MCtion  —  Subdivision 
10. 

-59, 60.  Same — ' '  Family ' ' — As  used  in  subdivi- 
sion 10. 

61.  Same— Same— Mere  fact  man's  wife 

and  children  reside  in  different  place, 
effect  of. 

62.  Exemption  of  judgment-debtor 'e  earn- 

ings. 

63.  Same — Alimony. 

64.  Salary. 

IX.  Shares  in  Homestead  Association  — 
Homesteads— StraniTisiON  11. 

-65,66.  Federal  homestead  —  Land  taken  as 
government  homestead. 
67.  Homestead-exemption — Is  purely  statu- 
tory light. 
68,69.  Same — Excess  is  subject  to  levy. 

70.  Homestead-right  —  Subsequently  ae- 

quired  to  attachment-lien. 

71.  Levy  on  property  subject  to  homestead- 

exemption — Is  imposed  on  property 
conditionally. 

72.  Pnrehaser  of  homestead  property  after 

levy— Takes  subject  to  lien  created 
by  levying. 

73.  Value  of  homestead— Is  finally  deter- 

mined by  exposing  property  for 
sale. 

IX.  PuBLio  Buildings,  Etc.— Subdivision  15. 

74.  Mechanics'  lien— Public  buildings  not 

snbjeet  to. 

iZL  Lin  Ihsurahob  Foucns,  Ere— Subdi- 
VISION  18. 

75.  Ambiguoiis  statute  —  Belating  to  ex- 

emption. 


76,77.  Construction — Code  provision  exempts 
only  moneys  accruing  upon  policies. 

78.  Exemptions  are  creatures  of  statute. 

79.  Emmption  from  exeeution — Continues 

after  moneys  are  paid  to  braefldary. 

80.  Lisuranee  poliey—Payable  by  its  terms 

to  executors  or  administrators. 

81.  Same — Literest  of  heirs  in  policy. 

82.  Same — Upon  vrbich  annual  premiums 

were  less  than  five  hundred  doUars.  • 

83.  Moneys  due  upon  policy-— Liberal  con- 

struction of  statutes. 

84.  Title  to  insuianee-monqr — Coming  to 

surviving  wife. 

85.  Words  "exemption  from  execution" — 

Meaning  exempt  from  any  execution. 

XII.  Pkhsion-Monets  FBoh  United  States 
Qovebnmbnt — Subdivision  20. 

86.  Pension-mon^  —  Public  administrator 

will  not  be  appointed  for  purpose  of 
receiving. 

I.  IN  OENBRAL. 

1.  Bzeinvt  property — Not  unbject  to  pro- 
Tialons  of  sretiOB  8440  of  Civil  Cod*. — The 

provisions  of  aectlon  3440  of  Civil  Code  do 
not  apply  to  property  exempt  from  execu- 
tion under  section  690. — Bufkln  v.  Cllne,  180 
Cal.  til,  lU  Pac.  S90. 

X.  BKmptlon  Is  pmOMl  vrlvtlesc  of 
claimant  which  he  may  claim  or  waive  at 
hlB  pleasure. — Keybers  v.  McComber,  67  Cal. 
S»6.  400.  7  Pac.  8S8. 

5.  nxcmptlons  onder  Inflolveot  Act  of 
1880. — As  to  exemptions  allowed  under  In- 
solvent Act  of  1880,  and  duty  of  court  to  set 
same  aaide,  ^ee  Noble  v.  Superior  Court,  109 
Cal.  523,  S26,  42  Pac.  155. 

4,  Levy  on  exempt  property — Authority 
of  court  to  set  aalde. — Courts  have  power 
over  their  own  processes  and  may  set  aside 
levy  of  writ  of  attachment  or  execution  upon 
exempt  property. — Holmes  t.  Marshall,  146 
Cal,  777,  788,  79  Pac.  684.  See  Sandburg  v. 
Paplneau,  8t  HI.  446. 

K  Patent-rivM— Hot  fceinc  »c«Pt  from 
■elkare  and  sale  by  laws  of  state,  upon 
proper  authority.  Is  liable  to  execuMon. — 
Paoiflc  Bank  v.  Robinson,  67  Cal.  520,  525, 
40  Am  Rep.  120.  See  Barnea  v.  Morgran. 
3  Hun  (N.  T.)  703;  Stephens  v.  Cady,  55 
TJ.  S.  (14  How.)  B28.  529.  14  L.  ed.  528. 

6.  Patent-riKht  can  not  be  advertised  and 
■old  under  common  execution;  there  Is  no 
way  In  which  It  can  be  levied  upon:  and 
mere  advertising  and  sale  of  It.  upon  notice, 
would  convey  nothing  to  purchaser. — Peter- 
son v.  Sherin  of  San  BVanclsco,  115  Cal.  211, 
213,  46  Pac.  1060.  Bee  Carver  v.  Peck,  131 
Mass.  291. 

7.  Same— Sole  mode  of  traniifer. — Patent- 
rieht  Is  thing  created  entirely  by  federal 
legislation.  It  is  personal  favor  or  monop- 
oly, granted  to  particular  person  by  United 
States  government.  It  can  not  be  transferred 
to  .another  person  except  In  manner  pro- 
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vlded  under  United  States  laws,  and  that  is 
by  assignment.  If  creditor  of  patentee  can 
have  patent-right  subjected  to  satisfaction 
of  his  Judgment,  it  can  be  done  only  by 
courts  of  equity  acting  in  personam  and 
compelling  patentee  to  make  assignment. — 
Peterson  v.  Sheriff  of  San  Francisco,  115 
Cdl.  211,  213,  46  Pac.  1060. 

As  to  pateDt-rlsHt,  Jadsnnent-debtor  com- 
pelled to  deliver  Id  proeeedinra  «nppl*incB- 

tal  to  ezeentlon,  see,  post,  fi  714  and  note 

par.  22. 

8.  Statn<e»  are  enacted  on  cronnd  of  pub- 
lic poller  for  benevolent  purpose  of  saving 
debtors  and  their  families  from  want  by 
reason  of  misfortune  or  improvidence.  The 
general  rule  now  is  to  construe  such  stat- 
utes liberally,  so  as  to  carry  out  intention 
of  legislature  and  humane  purposes  designed 
by  law-makers. — Holmes  v.  Marshall.  145 
Cal.  777,  778,  79  Pac.  634.  See  In  Re  Mc- 
Man.us,  87  Cal.  292,  294,  22  Am.  St.  Rep.  260, 
10  L.  R.  A.  667,  26  Pac.  41S:  Spence  T.  Smith, 
111  Cal.  &36,  <8  Am.  St.  Rep.  62.  6S  Pac.  CSS. 

IX.  CHAIRS,   DESKS.   TAB]L,ES.  BOOKS, 
ETC.— SUBDIVISION  1. 

9.  CoMtrnetlon  of  aeetloa— SvMlvloloa  1. 

— Subdivision  1,  with  subdivisions  2  and  10, 
apply  to  all  vocations  mentioned  in  the  sec- 
tion.— Van  Lue  v.  Warllcli-Cornett  Co.,  12 
Cal.  App.  749,  751,  108  Pac.  717. 

III.  HOUSEHOLD    FURNITURE  —  PROVI- 
SIONS. ETC.— SUBDIVISION  2. 

As  to  food  and  elothla*.  exemption  of* 

see  note  46  Am.  Dec.  266. 

As  to  honsekoM  fumltnrc,  i«e  note  46  Am. 

I>ec.  256,  260. 

10.  CoBstractloK  of  acctloii-4n1>dlvlslon 

2. — Subdivision  2,  with  subdivisions  1  and 
10,  apply  to  all  vocations  mentioned  In  the 
section, — ^Van  Lue  v.  Warltch-Cornett  Co., 
12  Cal.  App.  749.  761,  108  Pac.  717. 

11.  Honor  wltk  which  to  pnrchasc  pro- 
vlslonn-- Snfltcient  for  family  nsc  for  three 

mentha  Is  not  exempt  under  statute.  But 
where  money  has  been  used  In  good  faith  for 
that  purpose  before  parties  are  called  upon 
to  account  for  it,  and  amount  is  no  more 
than  would  reasonably  be  required  to  sup- 
port family  for  three  months,  claim  to  ex- 
emption will  be  sustained. — Gray  v.  Bru- 
nold,  140  Cal.  61S.  024.  74  Pac.  SOS. 

IV.  FARMING  UTENSII^.  IMPLEMENTS 
OF  HUSBANDRY,  HORSES,  ETC. 
—SUBDIVISION  3. 

13.    Construction  oC  section — Snbdivlslon 

S. — This  subdivision  relates  exclusively  to 
persons  engaged  In  farming. — Murphy  v. 
Harris.  77  Cal.  194,  195.  99  Pac.  377.  See 
Brusle  v.  Griffith,  34  Cal.  302,  306,  91  Am. 
Dec.  696;  Robert  v.  Adams,  S8  Cal.  3S3,  S84, 
99  Am.  Deo.  413;  Howell  v.  Boyd,  2  Cal.  App. 
486,  84  Pac  316. 

13.  Subdivision  3  of  above  section  relates 
exclusively  to  exemptions  in  favor  of  Judg- 
ment-debtors who  are  farmers,  and  subdi- 


vision 6  to  Judgment-debtors  who  are  team- 
sters or  other  laborers  habitually  earning 
their  living,  etc.,  and  a  consideration  of 
these  subdivisions  with  the  scope  and  spirit 
of  the  whole  section  forces  the  conclusion 
that  ^  person  can  not  claim  both  the 
farmer's  and  the  teamster's  exemption. — 
Van  Lue  v.  Warllch-Cornett  Co.,  12  Cat. 
App.  749.  751,  108  Pac.  717. 

14.  Character  and  amoaat  of  property  to 
be  exempted— Pnr el  y  qnestlon  of  leslslatlve 
poUcTt  and  where  legislature  has  determined 
that  farming  utensils  and  implements  of 
husbandry  of  Judgment-debtor  shall  be  ex- 
empt, court  Is  not  authorized  to  refuse 
exemption  because.  In  Us  opinion,  they 
are  not  necessary  for  Judgment-debtor,  or 
because  farming  operations  are  carried  on 
on  greater  scale  than  court  deems  neces- 
sary.— Spence  v.  Smith,  121  Cal.  636.  5S8.  66 
Am.  St.  Rep.  62,  63  Pac.  653. 

15.  Code  Is  restrictive— As  to  namber  an4 
•a*  only  of  horaca  used  in  husbandry.  Ex- 
emption of  two  horses  Is  allowed  by  code  If 
same  be  used  In  husbandry,  value  and  sex 
of  which  are  Immaterial. — McCue  v.  Tun- 
stead,  65  Cal.  606,  607,  4  Pac.  610. 

IS.  Combined  harvester. — Exemption  un- 
der this  subdivision,  providing  that  farm- 
ing utensils  are  Implements  of  husbandry  of 
Judgment-debtor  are  exempt  Includes  com- 
bined harvester  worth  sum  of  three  hundred 
dollars. — Estate  of  Klemp,  119  Cal.  41.  63 
Am.  St.. Rep.  69,  89  U  R.  A.  340,  60  Pac. 
1062.  See  Spence  v.  Smith.  121  Cal.  636,  63S. 
66  Am.  St.  Rep.  62,  63  Pac.  65S, 

17.  Combined  harvester  used  directly  in 
business  of  farming  and  for  no  other  pur- 
pose. Is  farming  utensil  and  an  instrument 
of  husbandry. — Estate  of  Klemp.  119  Cal.  41. 
42,  63  Am.  St.  Rep.  69,  39  L.  R.  A.  S40,  60 
Pac.  1062. 

18.  Court — Not  anthorised  to  refuse  ex- 
emption, because  In  Its  opinion  Implements 
are  not  necessary  for  Judgment-debtor's 
use. — Spence  v.  Smith,  121  Cal.  53G,  538,  66 
Am.  St.  Rep.  62,  53  Pac.  653. 

19.  BxclaslTC  DSC  In  debtor's  vocation — 
Hot  requtred. — Debtor  is  not  required  to  use 
exempt  farming  Implements  or  property  ex- 
clusively in  his  vocation. — Spence  v.  Smith 
121  Cal.  636,  639,  66  Am.  St.  Rep.  62,  68 
Pac.  658. 

2«.  Exemption — Purpose  of^Exemptlon 

Is  to  enable  Judgment-debtor  to  earn  sup- 
port by  farming,  and  secures  to  him  means 
appropriate  to  that  end. — Robert  v.  Adams, 
38  Cal.  383.  384,  9B  Am.  Dec.  413. 

21.  Exemption  provided  In  this  subdivi- 
sion was  intended  to  apply  only  to  oxen, 
horses,  or  mules  suitable  and  Intended  for 
ordinary  work  conducted  on  farm. — Robert 
V.  Adams,  38  Cal.  888,  SS4.  99  Am.  Dec.  413. 

33.  Hnsbandry— Is  Inulness  of  farmer, 
comprehending  various  branches  of  agricul- 
ture.— McCue  V.  Tunstead,  66  Cal.  606,  607 
4  Pac.  610. 

38.  Implement  of  hnshaBdrr — Owned  by 
farmer,  la  exempt,  and  Its  exemption  does 
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not  depend  upon  ita  value  (prior  to  amend- 
ment of  subdivision).— BsUte  of  Klemp.  119 
CaL  41,  42,  €3  Am.  St  Rep.  69.  89  U  R.  A. 
340,  50  Fae.  1002. 

34.    Improved     farmlBs     ImplcmeBt**  — 

There  Is  no  ground  from  excluding  an  in- 
Btrument  from  operation  of  statute  becaase 
It  Is  an  improvement,  and  supplants  former 
Instrument  used  with  leas  eSEectivenesB  for 
same  purpooe. — Estate  of  Klemp.  119  Cal. 
41,  42,  63  Am.  St.  Rep.  69,  89  L.  R.  A.  340. 
50  Fac.  1062. 

30.    Jadrweat  BKalM*  plalatUt  om  claim 

of  ezemptloB  from  execution,  will  not  be 
disturbed  where  evidence  as  to  exemption 
is  disjointed  and  vague;  and  appellate  court 
can  not  say  with  any  reasonable  certainty 
that  plaintiff  proved  himself  to  be  engaved 
in  farming  wltbln  meaning  of  subdivision 
3  of  section.— Murphy  v.  Harris,  77  Cal.  194, 
196,  19  Pae.  377. 

M.  PferaM  •Varmlns  ■tcaaila.**  etc.  — 
XemBlnc  »f. — ^Z<eglslature  meant  by  words, 
"the  farming  utensils  or  implements  of  hus- 
bandry of  Judgment-debtor,"  such  utensils  or 
implements  as  are  intended  and  used  by 
farmer  in  conducting  his  own  farming 
operations;  and  it  was  not  intended  that 
all  farming  machinery  which  farmer  may 
own  should  bo  exempt,  for  while  he  may  use 
it  to  small  extent  on  his  own  land,  he  may 
use  It  chiefly  by  renting  it  out  or  in  doing 
work  on  others'  farms  for  hire.— In  re  Bald- 
win. 71  Cal.  74.  78,  12  Fac.  74. 

27.  Luguge  of  this  snbdlvtalOB— C«m- 
■traed  to  make  exemptloB  applicaUe  only 
to  such  judgment-debtors  aa  are  engaged  In 
business  of  farming,  and  only  to  such  oxen, 
horses  or  mules  as  are  suitable  and  In- 
tended for  ordinary  work  conducted  on 
farm. — Brusle  v.  Qrifllth.  34  Cal.  302.  805,  91 
Am.  Dec.  60B.  See  Robert  v,  Adams,  88  Cal. 
883,  384,  99  Am.  Dec  413. 

as.  Oe«Mpatl«B  of  farmlBi^^Aa  coatm- 
plated  by  atatnte  does  not  deal  with  classes 
of  husbandry,  nor  does  law  limit  exemptions 
to  one  particular  class  of  husbandry,  such 
as  horticulturists,  or  vitlculturlsts.  or  gar- 
deners, as  alJ  such  occupations  constitute 
farming  as  contemplated  by  statute,  and 
where  person  engages  in  diversified  farm- 
ing law  can  not  be  said  to  exempt  only  such 
of  his  farming  utenslla  or  Implements  as  he 
may  use  In  some  one  of  separate  branches 
of  his  farming  operations. — Estate  of  Slade, 
122  Cal.  484,  436.  S6  Fac.  168. 

SO.  Practice  Act  did  not.  in  express  terms, 
make  exemption  under  this  subdivision  ap- 
plicable only  to  such  Judgment-debtors  as 
were  engaged  In  business  of  farming  at 
date  of  levy;  but  It  Is  obvious  that  such  was 
Its  intention. — Robert  v.  Adams,  88  Cal.  383, 
384,  99  Am.  Dec.  413.  See  Brusle  v.  Griffiths, 
84  Cal.  302,  306,  91  Am.  Dec.  BOB. 

Sft.  Stallloa— JVot  need  as  work-horse  on 
farm  is  not  exempt  from  exeeutlon.~Robert 
T.  Adams,  88  Cat  888,  884,  89  Am.  Dee.  418. 

n.  Sabject  of  enaVHoM*— Xa  oae  of  iec- 
tatative  polleyi  ajid  unless  legislature  shall 
C.C.  F.— 112  1 


see  fit  to  limit  Instruments  of  husbandry 
which  shall  be  exempt,  either  by  enumera- 
tion or  by  restriction  placed  on  value,  court 
has  no  warrant  to  eliminate  from' the  stat- 
ute anything  which  Is  clearly  within  its 
terms. — Estate  of  Kemp,  119  Cal.  41,  43, 
63  Am.  St.  Rep.  69.  39  U  R.  A.  340,  60  Fac. 
1062. 

32.  Threehlng  outflt — In  general. — State 
has  fixed  no  limit  to  amount  of  land  which 
Judgment-debtor  may  cultivate  by  farming, 
and  if  farming  utensils  which  he  has  are 
necessary  for  proper  cultivation  of  his  land, 
they  are  exempt  from  execution.  Irrespec- 
tive of  whether  he  would  need  them  for  cul- 
tivating smaller  tract  or  not;  and  property 
consisting  of  farming  utensils  comprising 
threshing  outfit  of  value  of  four  hundred 
and  sixty  dollars,  and  other  farming  imple- 
ments of  value  of  one  hundred  and  ninety 
dollars,  sufficient  to  cultivate  farm  of  over 
two  thousand  acres  of  land,  are  exempt 
from  execution  where  statute  has  placed 
no  limitation  upon  amount  of  land  which 
may  be  farmed  by  debtor,  or  upon  utensils 
or  Implements  needed  or  used  by  farmer  In 
conducting  his  own  farming  operations. — 
Spence  v.  Smith.  121  Cal.  536,  638,  66  Am.  St. 
Rep.  62,  53  Fac.  663. 

83.  Same — Owacrahlp  la  commoa. — Action 
of  trial  court  in  refusing  to  set  aside  as 
exempt  threshing  rig,  consisting  of  thresh- 
ing engine,  tanks,  thresher,  derrick,  seed- 
cleaner,  etc.,  claimed  as  exempt  under  this 
subdivision,  will  not  be  reversed  where  It 
appears  that  such  outfit  was  ownid  by 
claimant  and  others  In  common,  and  used  by 
them  to  a  limited  extent  on  their  several 
lands,  but  used  principally  in  doing  such 
work  for  others  for  hire. — In  re  Baldwin,  71 
Cal.  74,  77,  12  Fac.  74. 

V.  TOOLfi,  IMFL-BHENTS,  ETC..  OF  ME- 
CHANICS. ETC.— SUBDIVISION  4. 

As  to  artlelee  considered  tools  or  Imple- 
ments within  exemption  laws,  see  note  21 
Am.  Dec.  563,  564. 

As  to  artlcIeR  and  maehlncK.  held  not 
toolN,  see  note  21  Am.  Dec.  552.  653, 

As  to  conNtrnctlon  oC  word  "trades,"  see 

note  21  Am.  Dec.  545-654. 

Aa  to  tool*,  ete^  exemption  of.  In  general, 
see  notes  21  Am.  Dec.  646-564:  26  Am.  Rep. 
68-67;  47  Am.  Rep.  190.  192. 

S4.  Bxeaiptloa— When  qncattoa  of  fact. — 

Whether  whole  printing-plant  Is  exempt  o^ 
not,  or  Is  necessary  to  carry  on  trade  of 
printer,  conceding  such  printer  to  bo  me- 
chanic or  artisan  within  meaning  of  this 
section.  Is  question  of  fact  to  be  submitted 
to  Jury  under  proper  instructions. — In  re 
Mitchell,  102  Cal.  634,  636,  86  Fac.  840. 

SB.  Fnrnltnre  of  law  oBce. — Where  the 
trial  court  found  on  conflicting  affldaviis 
that  the  personal  property  seized  was  the 
professional  and  necessary  law  office  furni- 
ture and  that  the  debtor  was  using  It  In  the 
actual  practice  of  his  profession  the  appel- 
late court  is  not  authorized  to  review  the 
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dvldence  and  make  a  different  flndlns. — 
Development  BuUdtngr  Co.  v.  Woodruff,  31 
Cal.  App.  732,  1«1  Pac.  7B4. 

34.  Jeweler*!  mmt*. — Where  Jeweler  in  in- 
solvency proceedlners  claimed  exemption  of 
safe  and  testimony  showed  that  he  was 
Jeweler  and  watch  repairer,  and  engaKed  In 
that  trade  or  business  as  tnd^ns  of  support 
for  himself  and  family,  and  that  without  us« 
of  said  safe  said  business  could  not  be  prose- 
cuted by  him  to  any  profitable  end,  that  it 
was  necessary  and  useful  article  in  conduct- 
ing said  business,  and  that  without  use  of 
said  safe  his  customers  would  not  leave 
their  Jewelry  and  watches  with  him  to  be 
repaired,  etc.,  held  that  order  of  court  set- 
ting aside  safe  to  such  claimant  as  insol- 
vent debtor  was  not  Improper. — In  re  Mo- 
Hanus.  87  Cal.  292,  29S,  22  Am.  St.  Rep.  250, 
10  U  R.  A.  S«7,  26  Fac.  41*. 

ST.  JomermaB^-Law  doe»  aot  TcqnUre 
employmeat  «*• — L>aw  does  not  require  that 
mechanic  shall  be  employed  aa  Journeyman 
in  order  to  be  entitled  to  exemption;  nor  is 
phrase  "necessary  to  carry  on  his  trade" 
used  in  such  strict  sense  that  because  some 
Journeyman  machinist  can  get  employment 
with  a  manufacturer  who  will  supply  the 
Instrument,  therefore  It  Is  not  necessary  to 
the  trade  within  meaning  of  statute. — In  re 
Robb,  99  Cal.  202,  203,  31  Am.  St.  Rep.  48,  33 
Pac  390. 

an.  Lathe  which  according  to  testimony, 
is  necessary  to  carry  on  business  of  me- 
chanic and  machinist,  and  costing  about  two 
liundred  and  fifty  dollars  and  run  by  man 
power,  is  tool  ordinarily  and  necessarily 
used  by  mechanics  and  machlnsts  in  their 
trade,  and,  as  such.  Is  exempt. — In  re  Robb, 
99  Cal.  202,  203.  31  Am.  St.  Rep.  48,  33 
Pac.  890. 

SB.  PartBcrshlp  prapcrtr— la  not  exempt, 
and  where  partner  desires  to  form  partner- 
ship and  combine  his  means  with  those  of 
one  or  more,  he  must  take  precaution  to  re- 
tain exclusive  ownership  of  tools  and  im- 
plements, allowing  use  of  them  to  his  asso- 
ciates, or  he  will  lose  entirely  benefit  of 
statutory  exemptions  as  to  that  kind  of 
property. — Cowan  v.  Creditors.  77  Cal.  402, 
407,  11  Am.  St.  Rep.  294,  19  Pac.  766  (see 
cases  cited  in  decision  holding  this  doctrine 
is  supported  bjr  preponderance  of  author- 
ity). 

40.  PrlBttns-pTCsaes  operated  by  steam. 
paper-cnttlMK  Btachlac.  etc.,  where  regarded 
as  tools  or  Implements  of  printer,  are  ex- 
empted only  so  far  as  such  tools  or  Imple- 
ments are  necessary  to  carry  on  his  trade, 
and  not  all  that  he  ihay  have  acquired  and 
used  in  his  business. — In  re  Ultchell.  102 
Cal.  G34,  536,  36  Pac.  840. 

VI.    MINER'S  CABIN,  ETC.— SUBDIVI- 
SION 6. 

41.  Exemption  oC  nlaer'M  eabtn. — There 
is  no  Inconsistency  in  right  to  exemption  of 
cabin  or  dwelling'  of  miner  under  provisions 
of  this  subdivision  with  claim  of  homestead 
provided  elsewhere  In  statute.  Homestead 
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Is  for  benefit  and  protection  of  family,  and 
law  provided  for  Its  selection  is  liberally 
construed  so  as  to  effect  this  end.  Exemp- 
tion of  claim  under  this  subdivision  does 
not  depend  upon  residence  thereon  as  In' 
case  of  homestead. — Oaylord  v.  Place.  98 
Cal.  471,  479,  33  Pao.  484.  See  Heathman  v. 
Holmes,  94  Cal.  391,  29  Pac.  404. 

42,  Homeatead  —  Mmr  be  •elected  vpOM 
mlBcfal  laada  of  United  States. — Oaylord  v. 
Place,  98  Cal.  472,  478,  S3  Pac.  484. 

As  to  komeatead  excMpttaBa.  see  Part  IX, 
this  note. 

48.  HoMcstcad-rlskt--Do«a  not  dcpead 
apon  eharaetcr  of  title  held  by  party  claim- 
ing it.  It  is  Imposed  on  land  to  extent  of 
interest  of  claimant  In  it — not  on  tlt16 
merely. — Oaylord  v.  Place,  98  Cal.  472,  478. 
33  Pac.  484. 

VIL  HORSES,  ETC.,  OF  TEAMSTERS,  ETC. 
—SUBDIVISION  6. 

Aa  to  Maborers,*'  who  are,  see  note,  91 
Am.  Dec.  419,  420. 

As  ta  ""tem,'*  ••wagOB,"  «^rt," 

*^rrlas«,>*  etc  see  notes,  46  Am.  Dec.  26S. 
26C,  63  Am.  Rep.  76S-7T1. 

44.  .  Anto-traek.— An  auto-truck  which  the 
owner  does  not  habitually  use  In  eamlng 
his  living  Is  not  exempt  under  subdivision  6 
of  section  690  of  the  Code  of  Civil  Procedure. 
— In  re  Schum,  232  Fed.  414. 

Aa  to  kaekaan,  see  par.  47,  this  note. 

As  to  taxicab  aatonMblle.  sea  par.  56,  this 

note. 

45.  Claimant  of  horsca — Rl^bt  to  elect, 
when. — Claimant  having  more  horses  than 
number  exempt  by  law  has  right  to  elect 
which  he  claims  as  exempt  and  it  devolves 
upon  him  to  claim  exemption  within  rea- 
sonable time  after  notice  of  levy. — Keybera 
V.  McComber,  87  Cat  395,  400,  7  Pac.  888. 

4A,  DeMar^i  claim  to  exemptloB~-la  lim- 
ited by  warda  of  atatate.  and  held  In  action 
for  conversion  brought  to  recover  value  of 
two  horses,  wagon,  harness,  and  bread-box, 
claimed  by  peddler  of  bread,  that  as  stat- 
ute makes  no  mention  of  bread-box  as  prop- 
erty allowed  peddlers,  such  exemption  Is 
not  allowed. — Stanton  v,  French,  91  Cal.  274, 
276,  26  Am.  St.  Rep.  174.  27  Pac.  657. 

47.  Hackman. — It  is  not  necessary  that 
party  claiming  exemption  of  horses  by  rea- 
son of  his  being  hackman  and  using  same 
In  his  business  as  such,  shoud  be  actually 
using  property  at  time  of  selsure.  It  is  suf- 
ficient if  he  Is  engaged  in  such  business  as 
means  of  livelihood,  even  though  horses  are 
at  time  of  seizure  at  pasture  temporarily 
and  hack  undergoing  repairs. — Forsyth  v. 
Bower,  54  Cal.  639,  640. 

An  to  aato-trnek.  see  par.  44,  this  note. 

As  to  taxicab  aatomabtlc,  see  par.  66,  thta 

note. 

4H.  Habitual  nae  —  What  to  be  shown 
under  claim  of. — In  order  to  entitle  party  to 
claim  of  horses  as  exempt  from  execution, 
under  sixth  subdivision  of  this  section,  he 
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must  Hhow  that  he  la  a  cartman.  drayman, 
truckman,  huckster,  peddler,  teamster,  or 
other  laborer,  and  that  he  habitually  earns 
his  livtns  by  use  of  such  horses,  etc. — Dove 
T.  Nunan.  62  Cal.  399,  400.  See  Brusle 
Orimth,  34  Cal.  802,  307,  91  Am.  Dec.  «96. 

49.  Horses  In  order  to  be  exempt  need 
not  necessarily  be  devoted  exclusively  to 
purposes  e/  hueltandry.  They  are  exempt 
because  ovned  by  Judsment-debtor  enffared 
In  husbandry. — McCue  v.  Tunstead,  65  Cal. 
SOe,  S  Fac  86S,  864,  4  I^c.  filO. 

50.  Requirement  of  this  subdivision  that 
party  must  "habitually"  earn  his  living  by 
use  of  animals  claimed  to  be  exempt.  Is  Im- 
perative.—Murphy  V,  Harris.  77  Cal.  194,  195, 
19  Pae.  877. 

51.  Fkrase  "other  1aborer>^MeaBlBv  mt. 

— By  "other  laborer"  fa  meant  one  who 
labors  by  and  with  aid  of  his  team,  and  not 
by  aid  of  pick  and  shovel,  or  anvil,  or  lap- 
stone,  or  jack-plane,  or  yardstick  (dictum). 
— Brusle  V.  Orlfflth,  34  Cal.  302,  307,  91  Am. 
Dec.  S96. 

52-    Peddler's  horse* — Exemption  of. — In 

an  action  of  claim  and  delivery  against  of- 
ficer for  two  horses,  or  their  value,  alleged 
to  be  exempt  under  subdivision  six  of  this 
section  and  wrongfully  taken  by  sheriff 
under  writs  of  attachment,  where  great  pre- 
ponderance of  evidence  was  to  effect  that 
the  horses  were  not  uaed  habitually  by 
claimant  as  huckster  or  peddler  In  earning 
his  living,  appellate  court  will  not  reverse 
Judgment  or  order  refusing  to  allow  exemp- 
tion.— Paulson  v.  Nunan,  72  Cal.  243.  244. 
13  Pac.  626. 

53.  Question  as  to  whether  claimant  of 
exemption  under  this  subdivision  Is  or  Is  not 
peddler,  habitually  earning  his  living  by  use 
of  horses  claimed  as  exempt.  Is  material  Is- 
sue In  case. — Paulson  v.  Nunan,  64  Cal.  290, 
291,  SO  Pac.  845. 

M,  Samc—Feddler  of  bread. — Pact  that 
person  with  his  wife  conducted  bakery  upon 
a  limited  scale  and  sold  bread  at  the  shop, 
while  he  dally  peddled  bread  throughout 
town  and  at  railroad  depot  upon  arrival  of 
trains,  etc.,  held  not  to  deprleve  him  of  his 
rights  as  peddler  under  statute. — Stanton  v. 
French,  91  Cal.  274,  277.  25  Am.  St.  Rop.  174, 
27  Pac.  657. 

OS.  Rcasonahle  aotlec  — Am  to  elalH  of 
«acB»tlaa<— Six  days  after  levy  claimant 
gave  notice  to  ofHcer  that  he  claimed  two 
horses  and  their  harness  as  exempt  from 
execution:  held  that  this  notice,  in  absence 
of  showing  to  contrary,  was  within  reason- 
able time. — Keybers  v.  McCombcr,  67  Cal. 
396,  400,  7  Pac.  S3S. 

98.  Tuteab  antoinobile. — A  taxlcab  auto- 
mobile Is  not  exempt  under  the  provisions 
of  above  section,  exempting  "one  dray  or 
truck,  one  coupe,  one  hack  or  carriage,  for 
one  or  two  horses,  by  the  use  of  which  a 
cartman,  drayman,  truckman,  huckster,  ped- 
dler, 'hackman,  teamster,  or  other  laborer 
habitually  earns  his  living." — In  re  Wilder, 
221  Fed.  476. 


Aa  ts  anto-track,  see  par.  44,  this  note. 

As  to  haekmaa,  see  par.  47,  this  note. 

Aa  to  preferred  claim  for  wages,  etc..  see, 
post,  i  1206  and  note. 

As  t»  aalarlcB  and  wages  of  public  otBcers 
an' eaiployces  aad  garnlshmeat  thereof,  and 
•sneh  ofllecra  and  cmployeca  deemed  *^nds- 
meat-dchtoTC,**  aee,  post,  1 710  and  note 
par.  11. 

Aa  te  wagest  cxcmp>tiOB  of»  la  general,  see 

notes  18  L.  R  A. '806.  SIO;  18  L.  R.  A.  586; 
SO  L.  R.  A.  (N.  S.)  85. 

Aa  to  waseNt  exeasptlOM  of.  In  geaCrai*  and 
collected  stat«tes  of  ▼arlons  atatca  thereto, 

see  note  91  Am.  Dec.  411-426. 

VIII.  EARNINOS  FOR  USB  OF  FAMILY, 
ETC.— SUBDIVISION  10. 

ST.  Conetrnctloa  of  section— Snbdl vision 
19. — Subdivision  10.  with  subdivisions  1  and 
2,  apply  to  all  vocations  mentioned  In  the 
section. — Van  Lue  v.  Warllcb-Cornett,  12 
Cal.  App.  749,  761,  108  Pac.  717. 

68.  Provisions  contained  In  this  subdivi- 
sion are  not  ap^llcable  In  setting  aside 
property  exempt  from  execution  where  there 
ts  no  family. — Wlnterhalter  v.  Workmen's 
O.  F.  Assoc.  7S  CaL  245,  849.  17  Fac.  1. 

B9.  Same — «F8mllr**— Aa  need  In  snbdlvl- 
sloa  10  of  this  section  does  not  include  the 
mother  of  the  debtor  especially  when  not 
living  with  him  or  In  the  same  county.  The 
words  "his  family"  as  uaed  In  this  section 
Imply  a  collection  of  persons  of  which  he  is 
the  head. — Lawson  v.  Lawson,  16  Cal.  498, 
111  Pac.  354. 

60.  It  Is  the  relation,  and  dependence  of 
the  relation,  and  not  the  aggregation  of  the 
Individuals  that  constitutes  a  family. — Law- 
son  V.  Lawson.  16  Cal.  App.  498,  115  Pac.  461. 

dl.  8am»— Same— Here  fact  maa*a  wife 
and  children  rcalde  In  a  different  place  from 
him  does  not  render  them  any  the  less  mem- 
bers of  "his  family"  within  the  meaning  of 
this  section. — Lawson  v.  Lawson,  16  Cal. 
App.  498.  Ill  Pac.  3S4. 

82.  Exemption  of  Judgment-debtor 'a  earn'. 
Inga. — Where  the  mother  of  the  Judgment- 
debtor,  shown  to  be  a  resident  of  the  state. 
Is  old.  In  poor  health,  unable  to  maintain 
herself,  and  looks  to  her  son  for  her  sole 
support,  she  should  be  held  to  be  a  member 
of  the  debtor's  family  within  the  meaning 
of  this  section,  though  not  an  actual  inmate 
of  his  house. — Lawson  v.  Lawson,  15  Cal. 
App.  498,  115  Pac.  461. 

AS.  Same— AllmOBy. — In  an  effort  of  a 
former  wife  to  enforce  a  Judgment  for  ali- 
mony out  of  the  whole  of  the  earnings  of 
her  former  husband  It  waa  held  that  the 
court  properly  made  a  partial  exemption  for 
the  benefit  of  his  aged  and  indigent  mother, 
as  a  member  of  his  family,  though  not  re- 
siding with  him. — Lawson  v.  Lawson,  15 
Cal.  App.  602,  116  Pac.  468. 

94.  Salnrr. — Where  the  Judgment-debtor 
claimed  exemption  under  subdivision  10  it 
was  error  for  the  trial  Judge  to  deny  a  mo- 


Digitized  by 


■  CM 


PBOFBRTV  KZBHPT  FROM  BXECUTIOH. 


[P4.II. 


tlon  for  the  release  of  the  money  on  the 
ffround  that  the  salary  was  not  necessarr 
«  for  the  purposes  stated,  as  It  appeared  that 
the  debtor  had  drawn  flfteen  hundred  dol- 
lars from  the  bank,  which  had  been  wholly 
unaccounted  for,  where  the  uncontradicted 
testimony  of  the  debtor  showed  that  the 
money  had  all  been  paid  out  by  him'  for 
election  expenses  and  litigation. — People  et 
rel.  Dorris  T.  McKamy.  Cal.  App.  196.  ISl 
Pac.  743. 

IX.  SHARES  IN  HOMESTEAD  ASSOCIA- 
TION—HOMESTEADS—SUBDIVISION 11. 

As  to  hoieslrail-  .ilCnaiitUoii  of,  la  k»- 
eral,  see  Kerr's  Cyo.  ClT.  Code,  Xd  ed.,  1 1240 
and  note. 

As  to  moaey  e^nal  to  komoatead-czcmp- 
tton  when  protected*  see  Kerr's  Cyc  Ctv. 
Code.  2d  ed.,  1  1267  and  note. 

As  to  probate  homeiitead,  aee,  post,  S  14S5 
and  note. 

As  to  rctroaetlTe  coastrvetlon  of  heme- 
■tead-exempttoa  laws*  see  note  46  Am.  Dee. 

As  to  ▼alae  of  homestead  property,  detcr- 
mlalBK  excess  over  exemptloBr  see  Kerr's 

Sam^— Bxeentloa-sale  of.  whca  wotA,  see 
Kerr's  Cyc.  Civ.  Code,  2d  ed.,  |  1240  and 
note  par.  lo. 

Same— Levy  mt  execotloa  ap<».  escatcs  ao 
Ilea,  see  Kerr's  Cyc.  Civ.  Code.  Xd  ed.. 
g  1240  and  note  par.  2t;  and  also  note  87 
Am.  Deo.  278-282. 

Cyc.  Ctv.  code.  8d  ed.,  ||  1S4S-12M  and  notes. 

05.  Federal  homeatead — Laad  takea  as 
Koverament  homeatcad  Is  not  liable  for  any 
debt  of  homestead-claimant  contracted  prior 
to  Issuance  of  patent. — Delany  v.  Knapp,  111 
cal.  166,  168,  62  Am.  St.  Rep.  160,  43  Pac. 
S98. 

66.  Federal  homestead,  like  state  home- 
stead, does  not  revive  character  and  exemp- 
tion as  such  upon  aubsequent  repurchase  by 
original  holder  by  whom  it  had  been  aold. — 
Delany  v.  Knapp,  111  Cal.  16S,  109,  62  Am. 
St.  Rep.  160,  48  Pac.  698.  See  Herbert 
Mayer,  42  La.  Ann.  819.  8  So.  690. 

07.  Homestead  -  ezempttoa  —  le  pnrcly 
Btatntory  right  limited  by  statutory  con- 
ditions, and  court  can  not  Impose  restrlc- 
tlonfi  upon  right  of  creditor  to  enforce  sale 
In  addition  to  those  imposed  by  statute. — > 
Lean  v.  Qivens,  148  Cal.  739.  744.  81  Pac.  128. 

08.  Sam»— Bxecsa  Is  snbject  to  levy- — 
Levy  of  execution  upon  land  where  Judg- 
ment Is  not  lien,  creates  lien  on  land  from 
that  date  which  will  charge  whatever  In- 
terest In  land  is,  or  may  be  made,  subject 
to  execution,  Including  excess  In  value  of 
homestead  property  over  homestead-exemp- 
tion.— Lean  v.  Qivens,  146  Cal.  739.  742.  81 
Pac.  128.  See  Blood  v.  Light,  38  Cal.  667,  99 
Am.  Dec.  441;  Beaton  v.  Reid.  Ill  Cal.  486. 
44  Pac.  167;  Lehnhardt  v.  Jennings.  119  Cal. 
196,  48  Pac.  66,  61  Pac.  196;  Summerville  v. 
Stockton  M.  Co.,  142  CaL  629,  640,  70  Pac. 
243. 


08.  CoauMWt  Lubbock  T.  McBSaun,  82  Cal. 
226,  280.  10  Am.  St.  Rep.  108,  88  Pac.  1146, 
where  it  was  held  that  Judgment  la  not  lien 
on  any  part,  either  In  extent  or  value  of 
homestead  premises  even  io  case,  where 
there  is  an  excess  in  value  above  homeatead- 
exemptlon. 

Tft.  nwm^steaA-right  ~-  gahse^aeatly  ae. 
«nlred  to  attoehmeat-Uea  defeats  such  Ilen, 
and  levy  of  execution  in  like  ftianner  does 
not  have  effect  to  prevent  premises  from  be- 
ing impressed  with  homestead  character  at 
any  time  before  sale. — Beaton  v.  Reid,  111 
Cal.  484,  487,  44  Pac  167.  See  HcCracken  v. 
HattIb,  64  Cal.  81;  Sullivan  v.  Hendrlckson, 
64  Cal.  258;  Wilson  v.  Madison,  68  Cal.  1. 

71.  Levy  oa  property  sahjeet  to  home- 
■tca4-cxempttoa^4s  Imposed  oa  pcoperty 
eoadltioaally,  to  become  absolute  in  the 
event  that  It  Is  determined.  In  manner  pre- 
scribed by  Civil  Code  (11  1246-1201).  that 
excess  exists. — Lean  ▼.  Qivens.  140  Cal.  789. 
743,  81  Pac.  128. 

See  Kerr's  Cyo.  Civ.  Code,'  8d  ed.,  ||  1246- 
1201  and  notes. 

72.  Parchascr  of  homestead  proptrrty 
after  levy — Takea  aahleet  to  Ilea  created  hy 
levylag  upon  excess  over  homestead  value. 
—Lean  T.  Givens,  140  Cal.  789,  748.  81  Pac. 
128. 

78.  Talae  of  homestead— Is  flaally  de- 
termiaed  by  cxpoalas  property  tmr  sale. — If 

bid  is  not  made  in  excess  of  amount  of 
exemption  proceedings  are  entered.  If  larger 
amount  is  offered  it  conclusively  proves 
that  value  exceeds  exemption,  and  In  that 
event  excess  of  right  Is  applicable  on  debt 
and  claimant  has  no  Just  cause  to  complain. 
—Lean  v.  Qivens,  146  Cal.  739,  744.  81  Pac. 
128. 

X.  PUBLIC   BUILDINGS,  ETC.— SUBDIVI- 

SION 15. 

74.  Meehaales'  Ilea— Pnhllc  balldlBga  aol 
aabject  to. — As  to  public  buildings  not  sub- 
ject to  claim  of  mechanics'  lien.  —  Mayr- 
hofer  v.  Board  of  Bducation,  89  Cal.  110.  28 
Am.  St.  Rep.  461.  26  Pae.  040;  Goldtree  v. 
City  of  San  Diego,  8  Cal.  App.  606.  612,  97 
Pac.  210,  218. 

See,  also,  0  Kerr's  Cal.  Dig.  p.  0048,  I  8: 
notes  27  Am.  Rep.  88;  17  Ann.  Cas.  181;  Ann. 
Cas.  1913A.  762:  Ann.  Cas.  1914C,  102;  26 
L.  R.  A.  141;  20  L.  R  A.  <N.  S.)   261;  41 

L.  R.  A.  (N.  S.)  316. 

XI.  LIFE    INSURANCE    POLICIES.  ETC.- 

SUBDIVISION  18. 

Aa  to  life,  healtb.  aeeldeat.  annDlty.  and 
endowmen*  Inaaranee  policies,  exemptiona 
of  from  pxeeatlon,  see  Kerr's  Cyc.  Civ.  Code. 
2d  ed..  g  453k  and  note. 

7B.  Amblgnoiia  atatntc — Relotlag  to  ex<. 
emptlon  will  not  be  construed  to  defeat  ex- 
press legislative  will  In  relation  to'  such 
exemptlbn. — Estate  of  Brown,  128  Cal.  899, 
402,  09  Am.  St.  Rep.  74,  56  Pac.  1056. 
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7S.  COBatrnctUHi  —  Code  prarlBlon  ex- 
•mpta  (Hdy  aumer*  aecnilBv  npom  polleica 

where  annual  premiums  do  not  exceed  Ave 
hundred  dollars.  It  cao  not  be  construed 
as  exempting  part  oaly  ot  any  policy. — Es- 
tate of  Brown,  123  Cal.  S99,  402.  <9  Am.  St. 
Rep.  7*.  56  Pac.  1065. 

77.  Statute  provides  that  all  property  ex- 
empt from  execution  shall  be  set  apart  for 
use  of  sorvlTlns  buabaud  or  wife. — Holmes 
T.  Marshall,  116  Cal.  777,  781.  78  Pac.  SS4. 

See,  post,  1 11S6  and  note. 

T8.    Hzemptloas  are  creature*  of  atatwte 

and  exceptions  to  general  rule.  No  prop- 
erty Is  exempt  unless  expressly  made  so, 
and  no  assumed  legislative  policy  can  Justify 
courts  In  adding  to  statutory  lists  of  ex- 
emptions: and  where  statute  says  that 
moneys  acerulng  upon  an  Insurance  policy 
issued  upon  life  of  Judgment- debtor,  if  an- 
nual premiums  paid  do  not  exceed  Ave  hun- 
dred dollars.  It  as  plainly  states  as  though 
added  in  words,  that,  U  annual  premiums 
paid  do  exceed  Ave  hundred  dollars,  no  part 
of  same  Is  exempt. — Estate  of  Brown,  128 
Cal.  399,  461,  69  Am.  St.  Rep.  74,  66  Pac. 
1056. 

79.  Exemption  from  exeentiOB— ^ontln- 
He*  after  monera  are'  paid  to  beacficlary. 

and  such  moneys  can  not  be  seized  for  wife's 
prior  debts  and  diverted  from  support  of 
famlly.~Holnies  v.  Marshall,  146  CaL  777, 
781,  79  Fko.  684. 

80.  laauanec  poller  —  Parable  by  Ita 
tenaa  to  exeevton  or  admlalatraton  of  In- 
sured, annual  premiums  upon  which  do  not 
exceed  the  sum  of  Ave  hundred  dollars,  al- 
though set  apart  under  statute,  is  adminis- 
tered upon,  and  until  set  apart  is  part  of 
estate.  Order  setting  It  apart  Is  species  of 
distribution.— Estate  of  Miller,  121  Cal.  868, 
356,  63  Pac.  900. 

81.  Same — Interest  of  heirs  In  poller. — 

Heirs  are  not'  vested  with  any  Interest  or 
rlffht  with  reference  to  policy  made  payable 
to  executors  or  administrators  generally, 
except  under  special  circumstances  and 
subject  to  administration. — Estate  of  Miller, 
121  Cal.  363,  365,  63  Pac.  90S. 


82.    Same'   Vy»a  wMcb  aaaaal  premlaaui 
were  leas  tlMa  Ave  h«a4ved  dollars,  and_^ 
which  was  property  of  decedent  In  his  Mre|H^ 
time,  is  properly  set  apart  to  his  widow. -S^^ 
Estate  of  Miller,  121  Cal.  353,  355,  53  Pac!P^ 
906. 

88.  Honers  due  apoa  poller— Liberal  cun- 
■tmctlon  of  atatotea  relating  to  exemption.-* 
can  not  go  to  extent  of  exempting  moneys 
due  upon  policy  upon  which  annual  pre- 
miums exceed  Ave  hundred  dollars,  where 
statute  in  terms  exempts  policies  upon 
which  annual  premiums  are  less  than  five 
hundred  dollars. — Estate  of  Brown.  128  Cal. 
899,  401,  69  Am.  St.  Rep.  74.  66  Pac.  1066. 

84.  Title  to  iimraaee-moiier — ConlnK 
to  avrvlvIaK  wife  through  estate  and  under 
order  setting  It  apart,  vests  title  in  her  as 
effectively  as  If  she  had  been  named  bene- 
tlclary  of  policy;  and  there  Is  no  reason 
why  Insurance  money  coming  to  wife  di- 
rectly as  beneficiary  should  be  exempt  from 
execution  and  not  that  coming  to  her  in- 
directly through  estate  and  by  order  set- 
ting it  apart.~-Holmes  Y.  Marshall,  14B  Cal. 
777,  781,  79  Pac.  684. 

85.  Words  ^'exempt  from  exeeatloa"— 
Heaa  exempt  from  aar  exeeatloa,  and  ex- 
emption of  Insurance  moneys  extends  not 
only  against  those  of  persons  whose  Uvea 
are  Insured  and  who  pay  premium  requisite 
to  procure  and  keep  it  In  force,  but  con- 
tinues after  death  and  in  favor  of  bene- 
flclary,  as  exemption  was  clearly  Intended 
to  apply  to  moneys  coming  from  life  insur- 
ance to  hands  of  beneficiary. — Holmes  v. 
Marshall,  146  Cal.  777,  779,  79  Pac.  634. 

XIX.    PENSION-MONBTS    FROM  UNITED 
STATES  OOVERNMENl— SUBDI- 
VISION 20. 

86.  Penaloa-moner  —  Public  admlnlalra> 
tor  will  aot  be  appointed  Cor  the  parpoae 

of  reecivlav  pension-money  where  the  only 
object  can  be  to  subject  It  to  his  commis- 
sions and  fees. — Treadway  v.  Board  of  Di- 
rectors of  Veterans'  Home  of  Cal.,  14  Cal. 
App.  76,  111  Pac.  111. 


§  691.  WEIT,  HOW  EXECUTED.  The  sheriff  must  execute  the  writ  against 
the  property  of  the  judgment  debtor,  by  levying  on  a  sufficient  amount  of  prop- 
erty, if  there  be  sufficient ;  collecting  or  selling  the  things  in  action,  and  selling 
the  other  property,  and  paying  to  the  plaintiff  or  his  attorney  so  much  of  the 
proceeds  as  will  satisfy  the  judgment. 

Any  excess  in  the  proceeds  over  the  judgment  and  accruing  costs  must  be 
returned  to  the  judgment  debtor,  unless  otherwise  directed  by  the  judgment 
or  order  of  tiie  court.  When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  accruing  costs  within  the  view  of 
the  sheriff,  he  must  levy  only  on  such  part  of  the  property  as  the  judgment 
debtor  may  indicate,  if  the  property  indicated  be  amply  sufficient  to  satisfy  the 
judgment  and  costs. 

Hlitory:   Exacted  March  11,  1872;  amendment  approved  Marcli  24, 
1874,  Code  Amdts.  1873-4,  p.  321. 
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WRIT  OF  BXBCVTIOIf — HOW  BXECVTEiD. 


[Pt.  II, 


EXECUTION  OF  WRIT. 

1,2.  "Aeeruing  coats"  —  Not  chargeable 
under  thii  Beetion — ^Keeper fees  and 
iBxpeneea. 

3.  Anignee  of  ineolTent  corporation — ^En- 
titled to  be  treated  as  equitable  as* 
signec  of  check. 

4,  5.  Constmction  —  Levy  as  distinguished 
from  selling. 

6.  Default  of  sheriflF  in  executing  writ — 

Liability  upon  bond. 

7.  "Lerj  of  execution — ^When  not  necessary 

to  constitute  lien. 

8.  Mandate — ^Execution  of  writ  of  execu- 

tion. 

9-11.  Money— Sale  of. 

12.  PromiBsory  note — ^Liable  as  "credit"  to 

seizure  and  sale. 

13.  Return— Title  not  affected  by. 

1.  "Accralnc  eoata"— No't  chargeable  na- 
dcr  tbla  wet  loo— Keeper*!  feea  aad  expeaaea 

are  not  part  of  sherllTB  "accruing  costs" 
under  this  section,  and  such  are  not  charge- 
able against  defendant  In  judgment. — 
Hotchklsa  T.  Smith.  108  Cal.  U6,  287,  41 
Pac.  804. 

2.  Accruing  costs,  as  that  term  Is  used 
In  statute,  are  such  fees  and  expenses  only 
aa  are  Incurred  in  executing  judgment. — 
Hotchklsa  T.  Smith,  108  CaL  28S.  287,  41 
Pac.  304. 

8.  Asafgaee  of  iasalveat  carporatioa  — 
Batltlcd  to  be  treated  as  eaoftable  asKlgnee 

of  cbcek  given  officer  upon  execution  sale 
of  property  belonging  to  insolvent  corpora- 
tion, where  such  officer  falls  and  neglects 
to  sue,  and  such  equitable  assignee  may 
maintain  his  right  of  action  to  recover 
amount  represented  by  check. — Meherln  v. 
Saunders,  181  Cal.  681,  691,  68  Pac.  1084, 
sub  nom.  Meherln  v.  Ambrose,  54  L.  R.  A. 
272.  (McFarland,  Oaroutte,  Harrison,  J.  J., 
dissenting,  holding,  generally,  that  there 
being  no  privity  of  contract  between  pur- 
chaser at  execution  sale,  and  assignee  of 
Insolvent  as  to  property  sold  prior  to  In- 
solvency proceedings,  and  moneys  alleged 
to  be  due  as  balance  of  purchase-price  not 
already  represented  by  check,  such  assignee 
can  not  maintain  action  against  purchaser 
to  recover  purchase-money.) 

4.  CoaMtrDctloB—Lcvy  as  dlatlagDlebed 
from  Nclllag. — This  section  makes  the  levy- 
ing of  writ  a  part  of  process  of  executing 
It.  The  term  "levy"  when  employed  to  con- 
note acts  by  which  an  officer  roalnfests  In- 
tention to  appropriate  land  to  satisfaction 
of  an  execution,  and  when  not  defined  by 
statute,  has  considerable  elasticity  of  mean- 
ing; so  probably  for  reason  that  as  common 
law  permitted  no  levy  of  writ  on  lands,  It 
did  not  devise  any  procedure  for  that  pur- 
pose.— Lehnhardt  v.  Jennings,  119  Cal.  192, 
194.  48  Pac.  S6,  61  Pac.  195. 

b.  Statute  contemplates  that  levying  Is 
something  different   from   selling. — Lehn- 


hardt  v.  Jennings,  119  Cal.  192,  195.  48  Pac. 
68,  fil  Pac.  195. 

S.  Defaalt  of  ■herlS  la  cxeeattag  writ- 
Liability  npoB  bond. — Default  of  sheriff  In 
executing  writ  of  execution  renders  him 
liable  upon  his  bond. — Bbeeby.  v.  Oraves,  S8 
Cal.  449,  466. 

T.  Levy  of  execattoa— When  not  aeces- 
sary  to  coaatltnte  Ilea. — Levy  of  execution 
la  not  necessary  where  Judgment  itself 
constitutes  lien  upon  real  property  which 
is  subject  of  execution  sale,  and  where 
Judgment  does  not  constitute  lien  upon 
property  sold  and  there  Is  no  levy.  It  fol- 
lows that  sale,  If  otherwise  valid,  takes 
effect  upon  day  of  Its  date,  and  not  before, 
or  at  all  events  not  before  notices  of  sale 
are  posted. — Summervllle  v.  Stockton  M. 
Co..  148  CaL  689,  840,  76  Pae.<  848.  See 
Bagley  v.  Ward,  87  Cal.  121.  89  Am.  Dec. 
268;  Blood  T.  Light,  88  Cal.  S64.  99  Am.  Dec. 
441;  Lehnhardt  v.  Jennings,  118  CaL  192. 
48  Pac  68,  61  Pac,  196. 

8.  Maada4e— Bxceatloa  at  writ  «t  eae- 

eatloa. — Where  the  sherlfTs  return  to  an 
alternative  writ  of  mandate  requiring  him 
to  show  cause  why  he  should  not  execute 
a  writ  of  execution,  Is  based  upon  a  re- 
straining order,  which  the  appellate  court 
has  already  decided  was  Issued  without 
jurisdiction,  the  writ  of  mandate  must  Is- 
sue— Kelsey  v.  Byers.  40  Cal.  App.  228,  18ft 
Pac.  886. 

a.  Moaay— «alc  of,— While  the  sale  of 
money  to  satisfy  a  writ  of  execution  Is  an 
anomalous  proceeding  still  It  would  seem 
to  be  the  proceeding  where  the  money 
levied  upon  was  the  Identical  money  depos- 
ited with  a  third  party  for  safekeeping, 
for  such  was  neither  a  debt  nor  a  credit 
Is  In  the  meaning  of  subdivision  5  of  this 
section  and  It  would  seem,  therefore,  proper 
to  treat  it  as  any  other  species  of  personal 
property  and  for  the  sheriff  to  sell  it  In  the 
same  manner  as  other  personal  property  Is 
required  to  be  sold  under  execution. — Magee 
V.  Superior  Court,  10  Cal.  App.  154,  159, 
101  Pac.  632. 

10.  Where  the  sheriff  levied  upon  and 
sold  certain  moneys  deposited  with  a 
county  treasurer  for  safekeeping,  deliver- 
ing to  the  purchaser  a  certificate  of  sale 
thereof,  receiving  from  the  purchaser  the 
purchase-price  and  returned  the  execution 
satlsfled,  the  court  from  which  It  Issued 
has  no  further  Jurisdiction  of  or  over  the 
action  and  therefore  any  order  It  might 
make  to  protect  the  purchaser  or  to  secure 
to  him  the  possession  of  the  money  would 
be  coram  non  Judlce. — Magee  v.  Superior 
Court,  10  Cal.  App.  154,  159,  101  Pac.  532. 

11.  Where  the  sheriff  levies  upon  and 
sells  certain  speciflc  moneys  to  satisfy  an 
execution  the  purchaser  must  look  to  the 
sheriff  for  the  delivery  to  htm  of  the  prop- 
erty the  same  as  If  It  had  been  live  stock, 
or  wheat,  or  property  of  any  other  descrip- 
tion capable  of  manual  delivery, — Magee 
V.  Superior  Court,  10  CaL  App,  164,  159 
101  Pac  632. 
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12.  PromlaKory  aotc — ^Liable  mm  Mercdir*  18.  Retnra  —  THIe  not  affected  by.  —  It 
to  ■ehore  ud  sale  under  executlon.-^Dayia  has  been  frequently  held  that  the  title  of 
T.  Mitchell.  34  Cal.  81.  87.  the  purchaser  at  sheriff  sale  does  not  de- 

See  i  US,  ante,  and  not*  para.  6S-fi4.  pend  on  the  return  to  the  writ. — Weldon  v. 

Rogers,  167  Cal.  410,  415,  108  Pac.  266. 

§692.  NOnOE  OF  SALE  UNDER  EXECUTION,  HOW  GIVEN.  Before 
the  sale  of  property  on  execution,  notice  thereof  must  be  given  as  follows : 

1.  In  ease  of  perishable  property:  By  posting  written  notice  of  the  time  and 
place  of  sale  in  three  public  places  of  the  township  or  city  where  the  sale  is  to 
take  place,  for  such  time  as  may  be  reasonable,  considering  the  character  and 
condition  of  property. 

2.  In  case  of  otb«r  personal  proper^:  By  posting  a  similar  notice  in  three 
public  places  in  the  township  or  city  where  the  sale  is  to  take  place,  for  not 
less  than  five  days  nor  more  than  ten  days. 

3.  In.  caie  ci  real  pzt^erty :  By  posting  a  similar  notice,  particularly  ^escrib- 
ing the  property,  for  twenty  days,  in  three  public  places  of  the  township  or 
city  where  the  property  is  situated,  and  also  where  the  property  is  to  be  sold, 
and  publishing  a  copy  thereof,  once  a  week  for  the  same  period,  in  some  news- 
paper of  general  circulation,  printed  and  published  in  the  city  or  township,  in 
which  the  property  is  situated,  if  there  be  one,  or,  in  case  no  newspaper  of  gen- 
eral circulation  be  printed  and  published  in  the  city  or  township,  in  some  news- 
paper of  general  circulation,  printed  and  published  in  the  county. 

4.  When  the  judgment  under  which  the  property  is  to  be  sold  is  made  pay- 
able in  a  spedfled  hind  of  money  or  currency,  the  several  notices  required  by 
this  section  must  state  the  kind  of  money  or  currency  in  which  bids  may  be 
made  at  such  sale,  which  must  be  the  i^ame  as  that  specified  in  the  judgment. 

History:  Enacted  March  11,  1872,  re-enactmoit  with  additions  ot 
1 221  Practice  Act;  amendment  approved  March  24.  1874,  Code  Amdts. 
1873-4,  p.  322;  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  980,  Kerr's 
SUts,  and  Amdts.  1906-7,  p.  457. 

NOTICE  OP  SALE— HOW  GIVEN.  not  dolnff  act  can  only  be  taken  on  next 

,  ^  .  i.       .  — Bellmer  v.  Bleaglnston,  1S6  Cal.  S,  S, 

1.  Computation  of  tame  of  notice.  eg         m  ^  Mayhew,  61  Cah 

2.  DeMription  in  notice — When  suiBeient.  614;  Hagenmeyer  v.  Board  of  Equalization, 

3.  Effect  ol  eection  with  poat  eeetion  693.         *2  Cal.  214.  23  Pac.  14;  Lanaregan  v.  Pep- 

4.  Notice  of  Bale-Aamanifeeting  intention  of  It/"!'  ^"^^ 

•  Modeflto,  104  Cal.  615,  622,  38  Pac.  900;  Bates 

wmw^  ^,    ,     ^     .    .      ^       V.  Howard,  106  Cal.  178.  822,  38  Pac.  716. 

5.  Same— Specifying  method  of  iale  in  eon-        g^e,  ante.  S  1«  and  note. 

tract  of  pledge — Waiver  of  provuions  of 

statute.  De«!rtptlom  Ih  notice— Wkca  Mifllcieat. 

6.  Partnership  property— Sale  of  under  exeeu-  —The   description         notice   is  sufficient 

tion— Dilrc^ticim  to  aherifl  regarding  giv-  'V?."          V^^  ^^c-fPtion  in  Judg- 

inff  notice  identifies  land  to  be  sold.- Anglo- 

„                                 .u-iii     s   ^        T>-  V*  CallXornla  Bank  v.  Cerf,  142  Cal.  302.  307, 

7.  Penalty  and  responsibility  of  officer — Bight  p^^.  ■ 

to  select  place  and  newspaper  for  pub- 
lishing notice.  ^    Effect  of  this  Metlon  snd  Keetlon  093, 

8.  Questions    appertaining   to    notice  — Who     PO»<--Thi.s  section  and  section  693.  post,  en- 

affected  by  ^      "  "^"^^  sheriff  both  duty  and  responsi- 

_           .          1.    -              n             «  bllity  of  poattns  and  publlahlns  notices  of 

9.  Requirement  of  notice-Purpow  of.  „  prescribed,  which  Injunction  nece«- 
1.   CowvHtatloB  ol  time  of  Bo«lec< — Rule  sarlly  implies  duty  and  responsibility  of 

aa  stated  In  section  12.  ante.  Is  applicable  In  selecttner  place  where  notlres  are  to  be 
computing  notice  required  under  this  sec-  posted  and  newspapers  in  which  they  are  to 
tlon.  Where  law  fixes  time  within  which  be  published,  since  they  are  not  specified, 
act  is  to  be  done,  all  of  last  day  of  that  He  Is  required  to  post  notices  in  three  pub- 
period  is  within  the  time,  and  default  for     lie  places  In  township,  etc.,  and  to  publish 
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them  In  some  newspaper  In  county  once  a 
week  under  heavy  penalty,  besides  his  re- 
sponsibility for  all  damages. — Northern  C. 
I.  Trust  V.  Cadman,  101  Cal.  200,  204,  8S 

Pac.  667. 

4.  Notice  of  Mde— As  manlfeatlBc  IntcH- 
tloB  of  oflleer. — Notice  given  by  offlcer  as 
required  by  this  section  Is  an  act  manifest- 
ing intention  of  ofllcer  to  appropriate  de- 
acrlbed  property  to  sale  for  aatlsfactlon  of 
writ,  and  la  sufficient  levy  In  any  case 
where  Judgment  Is  lien  on  property  to  be 
■old. — Lehnhardt  T.  Jennings,  119  Cal.  182, 
1S7.  42  Pac.  SS,  SI  Pac.  196. 

B.    S«Be— SpcelfylMV  method  of  «■!•  1b 

contract  of  plcdse — ^WalTcr  of  provlalOMi  of 
■tatntc. — In  a  case  In  which  a  trust  deed 
does  not  In  terms  and  by  special  or  sepa- 
rate reference  to  shares  of  stock  pledged 
provide  for  the  manner  of  the  sale  thereof 
but  doea  provide,  among  other  things,  that 
In  case  of  default  In  payment  when  due  of 
any  of  the  Indebtedness  covered  by  the  In- 
atrument  the  trustee,  on  application  Of  the 
creditor,  "shall  sell  the  above  granted  prem- 
ises, or  any  such  part  thereof  In  his  dis- 
cretion he  shall  find  It  necessary  to  sell  In 
order  to  accomplish  the  object  of  these 
trusts"  and  further  declare  that  the  sale 
should  be  made  In  the  manner  described 
in  the  trust  deed;  this  instrument,  taken  as 
a  whole  and  considered  in  the  light  of  the 
purpose  for  which  it  was  made,  intended 
that  the  manner  of  sale  and  the  notice  of 
sale  set  forth  In  the  trust  deed  should  apply 
to  the  shjtrea  of  stock  as  well  as  to  the 
land  described  In  the  deed;  and  that  In  af- 
fecting the  same  the  pledgeor  and  grantor 
waived  a  compliance  with  the  statutory 
method  for  the  sale  of  pledged  personal 
property,  so  that  the  sale  carried  to  the  pur- 
chaser full  right  and  title  to  the  shares 
of  stock. — Hlnrlchien  v.  Imperial  Water 
Co.,  —  CaL  App.  — ,  192  Pac.  COS. 

e.  PartB«>rAlp  pMperty^Sale  under  cz- 
•cntloB— DIrcetlMa  to  sfecrlB  rcgardlns  vlv- 
Idk  of  Mtlec. — ^Where  property  is  levied 
upon  under  execution  Issued  under  a  Judg- 


ment the  notice  to  be  given  of  the  sale  is 
prescribed  and  regulated  by  the  above  sec- 
tion and  the  following  section  speclflea  the 
penalty  which  attaches  to  an  officer  selling 
without  giving  the  notice  as  prescribed;  but 
there  is  nothing  In  either  of  these  sections 
that  requires  the  court,  or  any  Judge 
thereof,  to  direct  the  giving  of  the  notice. 
For  this  reason  an  Interlocutory  Judgment 
which  directs  the  sheriff  how  and  when  to 
give  notice  of  sale  of  property  to  be  levied 
upon  under  writ  of  execution  to  be  Issued 
Is  unnecessary,  and  for  that  reason  may  be 
treated  as  surplusage,  the  Judgment  being 
full,  complete  and  enforceable  without  such 
directory  provisions. — Williams  v.  Reed,  43 
Cal.  App.  426,  434,  186  Pac.  616,  applying 
the  doctrine  in  Northern  Counties  Invest- 
ment Trust  V.  Cadman,  101  Cal.  200,  26  Pac 
667,  abstracted  in  next  note. 

T.  PeBalty  aad  vcapaulhllltr  of  ofltec^— 
RIsht  to  aelect  place  and  aewsvapcr  for 
vnUlaM«s  Bottce. — Penalty  and  responsi- 
bility of  sheriff  are  inconsistent  with  al- 
leged authority  of  plaintiff  In  foreclosure, 
to  dictate  places  or  papers  In  which  notices 
are  to  be  published,  and  consistent  only 
with  his  duty  and  power  to  select  place  and 
newspaper  In  which  to  publish  required  no- 
tices.— Northern  C.  I.  Trust  v.  Cadman,  101 
Cal.  200,  206,  2S  Pac.  667.  See  Richardson 
V.  Tobin,  46  Cal.  20,  21;  County  of  8an  Ma- 
teo V.  Maloney,  71  Cal.  206,  206,  12  Pac.  53: 
Journal  P.  Co.  v.  Whitney,  97  Cal.  282,  32 
Pac.  237;  In  re  O'SultlTan,  84  Cal.  444,  84 
Pac.  2S1. 

S.  <fcncatlou  apvcrtalBlas  to  notice. 
•Wlio  nflectcd  by. — The  questions  appertain- 
ing to  notice,  as  well  as  all  others  which 
merely  relate  to  Irregularity,  are  between 
officer  selling  and  parties  to  execution. — 
Kelley  v.  Desmond,  63  Cal.  617,  S19. 

8.  Beqnlrement  of  notice— Pnrpoae  of. — 
The  requirement  of  notice  of  sale  on  execu- 
tion Is  as  much  for  benefit  and  protection 
of  defendant  as  for  plaintiff. — Northern  C. 
I.  Trust  V.  Cadman,  .101  Cat  200,  206,  26 
Pac.  667. 


§693.   SELLINaWITHOUTNOTICE.  WHAT  PENALTY  ATTACHED.  Ad 

officer  selling  without  the  notice  prescribed  by  the  last  section  forfeits  five 

hundred  dollars  to  the  aggrieved  party,  in  addition  to  his  actual  damages ;  and 

a  person  wilfully  taking  down  or  defacing  the  notice  posted,  if  done  before  the 

sale  or  the  satisfaction  of  the  judgment  (if  the  judgment  be  satisfied  before 

sale),  forfeits  five  hundred  dollars. 

History:    Enacted  March  11,  1872,  re-enactment  of  {222  Practice 
Act. 


SELLING  WITHOUT  NOTICE— PENALTY. 

1,2.  Action  to  recover  peDa1t7  and  damages — 
ImplicB  what — Construetion  of  section. 

3.  Action  for  damages  for  sale  without  no- 
tice is  not, 

4.  Action  for  false  return  of  oflScer. 


5.  Aggrieved  party — Purchaser  withont  no- 

tice is  not. 

6.  Same — Party  is  not  aggrieved,  when. 

7.  Neglect  of  officer  making  sale  to  give  no- 

tice— Right  of  aggrieved  party. 

8.  Recovery  of  penalty. 
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9.  Beturn — Prima  faoie  eridenee — ^In  favor 
of  sheriff. 

10.  Same — Finding  tliat  recitals  in  return  are 

true. 

11.  Same— Rule  that  return  of  slierifl  is  eon- 

closire. 

12.  Title  of  purchaser — Not  dependent  upon 

sheriff's  return. 

1.  -AetlOB  to  recover  pcnaltr  and  dam- 
MKf — Impllea  what — ConatroctloB   of  «cc- 

tloB. — Action  to  recover  penalty  and  dam- 
agea  Cor  aelllng  personal  property  under 
writ  of  execution,  without  giving  notice  re- 
quired by  law.  Implies,  and  for  Its  main- 
tenance requires,  valid  ejEecutlon,  and, 
therefore,  party  can  not  contend  in  action 
for  damaeres  for  penalty  and  damages 
thereon,  that  exeouUon  was  void. — Bellmer 
V.  Blesslnston,  1S<  Cal.  8,  4,  68  Pac.  111. 

2.  Action  under  this  section,  being  to 
enforce  penalty  or  forfeiture  claimed,  Is  to 
be  Rtrlctly  construed,  and  plaintiff  must 
ahijw  clearly  that  his  case  comes  within 
statute  Imposing  forfeiture. — Aakew  v.  Eb- 
berts,  22  Cal.  263.  264. 

S,    AetloB  tor  damaBee  for  sale  witboBt 

Bolice  under  statute,  Is  complete  as  soon  aa 
onicer  delivers  certificate  of  sale  to  pur- 
chaser, at  execution  sale,  If  In  fact  sale 
was  without  notice. — Raker  v.  Bucher,  100 
Cat  214,  220,  84  Pac.  654,  849. 

4.  AetioB  for  faloe  retnrB  of  oflcer  was 
■imply  spedfio  name  (probably  derived  from 
forms  of  original  writ)  for  one  of  numerous 
class  of  actions  on  case.  It  was  not  an  ac- 
tion In  rem  for  purpose  of  canceling  or  set- 
ting aside  return  In  order  to  pave  way  for 
another  action  for  damages,  but  was  Itself 
an  action  for  damages  founded  upon  official 
misconduct  of  sheriff. — Raker  v.  Bucher, 
100  Cal.  214.  219,  34  Pac.  654,  849. 

5.  AgKrleved  party— Parchascr  wit  bo  at 
notice  la  Bot. — Purchaser  at  execution  sale, 
without  notice.  Is  not  aggrieved  party 
within  meaning  of  this  section.  Sale  Is 
either  valid  of  Invalid;  It  passes  title,  or  It 
does  not;  If  It  be  a  nullity  and  passes  no 
title,  purchaser  sustains  no  Injury,  and  no 
right  of  action  for  forfeiture  accrues.  If 
authorised,  purchaser  Is  entitled,  after  time 
for  redemption  expires,  to  his  deed,  and 
may  compel  Its  execution  and  delivery. — 
Kelley  v.  Desmond,  68  Cal.  617,  S18. 


6.  Same— Party  Is  aot  Injured  or  ag- 
grleved  unless  It  appears  that  by  means  of 
sale,  without  notice,  he  has  been  deprived 
of  his  property. — Askew  v.  Ebberts,  22  Cal. 
263,  264. 

7.  Neglect  of  olBceT  maklBg  aale  to  give 
B«itlec  —  RUriit    of    asgrlcved  pnrty^The 

neglect  of  officer  making  sale  to  give  no- 
tice required  by  law  does  not  affect  validity 
of  sale,  but  party  aggrieved  has  his  remedy 
against  officer  for  any  Injury  sustained  by 
reason  of  such  neglect. — Smith  v.  Randall, 
6  Cal.  47,  65  Am.  Dec.  476;  Harvey  v.  FIsk. 
9  Cal.  93. 

8.  Recovery  of  peaalty. — Under  this  stat- 
ute, aggrieved  party  can  only  recover  for- 
feiture when  sale  has  been  perfected  and 
completed  by  at  least  payment  of  purchase- 
money  by  purchaser.  He  can  not  recover 
where  there  was  attempted  aale  under  de- 
fective notice,  by  which  nothing  passed 
and  no  right  to  property  vested  tn  pur- 
chaser, and  where  purchaser  did  not  pay 
purchase-money,  and  where  officer  after- 
wards rightfully  sold  property  after  giving 
proper  notice. — Askew  v.  Ebberts,  22  Cal. 
263,  264. 

9.  Retora  —  Prima  facie  evldeace  —  In 
favor  of  afaerlff  In  action  against  sheriff 
for  false  return;  and  as  truth  of  return  Is 
real  question  In  Issue  In  such  action,  only 
alight  evidence  aliunde  Is  required  to  over- 
come prima  facie  effect,  which  law  attaches 
to  return  of  officer. — Raker  v.  Bucher,  100 
CaL  214,  816,  217,  84  Pac.  664,  849. 

10.  SaBtc — FiBdiBg  that  recital*  Ib  re- 
inra  are  tnie.  can  not  be  sustained  where  It 
is  not  disputed  that  defendant,  sheriff,  had 
himself  admitted  falsity  of  return. — Raker 
V.  Bucher,  100  Cal.  214,  217,  34  Pac.  664, 
849. 

11.  8*in« — Rale  that  return  of  ■herllt  la 
eoaelnslve  as  between  parties  to  action  and 
their  privies,  has  no  application  in  suit 
against  sheriff  for  neglect  of  official  duty. 
—Raker  v.  Bucher,  100  Cal.  214,  221,  34 
Pac.  664,  849. 

12.  Title  of  porefaaHer_Not  depeadeat 
Bpon  aherllPa  retara. — The  title  of  pur- 
chaser does  not  depend  on  sheriff's  return, 
and  In  absence  of  such  return  debtor  Is 
obliged  either  to  redeem  his  land  or  run 
risk  of  losing  It  by  proof  aliunde  that  sale 
was  valid. — Raker  v.  Bucher,  100  Cal.  214, 
220,  34  Pac.  664,  849. 


§694.  SALES,  HOW  CONDUCTED.  NEITHEB  THE  OFFICER  CON. 
DUOnNG  IT  NOB  Hid  DEPUTY  TO  BE  A  PUBOHASEB.  REAL  AND 
PERSONAL  PROPERTY,  HOW  SOLD.  JXTDGMENT  DEBTOR,  IF  PRES- 
ENT, HAY  DIRECT  OBDEB  OF  SALE,  AND  THE  OFFICES  SHALL  FOL- 
LOW HIS  DIBEOnONS.  All  sales  of  property  under  execution  must  be  made 
at  auction,  to  the  highest  bidder,  between  the  hours  of  nine  in  the  morning  and 
five  in  the  afternoon. 
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After  sufficient  property  bas  been  sold  to  satisfy  the  execution^  no  more  can 
be  sold.  Neither  the  officer  holding  the  execution  nor  his  deputy  can  become 
a  purchaser,  or  be  interested  in  any  purchase,  at  such  sale. 

When  the  sale  is  of  personal  property,  capable  of  mannal  delivery,  it  must 
be  within  view  of  those  who  attend  the  sale,  and  be  sold  in  such  parcels  as  are 
likely  to  bring  the  highest  price ;  and  when  the  sale  ia  of  real  property,  consist- 
ing of  several  known  lots  or  parcels,  they  must  be  sold  separately;  or  .when 
a  portion  of  such  real  property  is  claimed  by  a  third  person,  and  he  requires  it 
to  be  sold  separately,  such  portion  must  be  thus  sold. 

[Judgment  debtor  may  direct  order  of  sale.]  The  judgment  debtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  property,  real  or  personal, 
shall  be  sold,  when  such  property  consists  of  several  known  lots  or  parcels,  or 
of  articles  which  can  be  sold  to  advantage  separately,  and  the  sheriff  must  fol- 
low such  directions. 

History:    Enacted  Marcb  11,  1872,  re^nactment  of  {223  Practice 
Act. 

CONDUCT  OP  SALE— WHO  MAT  BID  AT 
SALE. 

1.  Action  for  unlawful  sale — Burden  of 

proof. 

2.  Construction  of  Bection  —  Appliea  to 

sales  under  foreclosure. 
S.  Same — Contract  between  parties  as  to 
manner  of  sale. 

4.  Same  —  Execution  upon  judgment  is 

sufficient  auUiority  to  sheriff. 

5.  Cloud  on  title — Injunction  to'  restrain 

threatened  sale. 

6.  Discretion  of  officer — To  postpone  sale. 

7.  Doctrine  of  caveat  emptor  applies. 

8.  Impeaching  sale  for  fraud — Maxim  of 

caveat  emptor. 

9.  Misleading   officer  —  Attempt   to  in- 

validate sale. 
10, 11.  Motion  to  set  aside  irregular  sal^^ 
Burden  upon  party. 

12.  loaclequacy  of  price — As  circumstance 
of  fraud. 

IS,  14.  Same — Measure  of  damages  for  wrong- 
ful sale. 

15.  Same  —  Presumption  is  in  favor  of 

order  of  lower  court. 

16.  Presumption  —  That  officer  discharges 

duty. 

17.  Private  sale — Sheriff  has  no  right  to 

sell  at. 

18.  Procedure  for  setting  aside  voidable 

sale. 

19,20.  Property  in  view  of  bidder — Construc- 
tion of  section. 
21.  Redemption  from  sale  —  Must  be  of 
land  sold,  and  according  to  parcels, 
32,23.  Rule  as  to  sale  en  masse — Authority  of 
court  in  mortgage  foreelosure. 
S4.  Same — Directions  of  .iiidgment-ilcbtor 

— Sheriff  boiind  to  follow. 
25.  Same — Irregularity  resulting  from  sale 
en  masae. 

IT 


26.  Same — Judgment-debtor  in  foreclosure. 

27.  Same— Object  of  statute. 

28,  29.  Same — Parties  desiring  property  sold 
in  separate  parcels  should  proceed, 
how. 

30,31,  Same  —  Sale  of  ditches  and  water- 
rights. 

33.  Rule  is  to  consider  every  sale  as  final. 

83.  Sale  of  personal  property  upon  execu- 
tion— Not  subject  to  confirmation  of 
court. 

34.  Sale  under  execution — When  void. 

35.  Sale  under  judgment  of  foreclosure. 

36.  Several  executions  —  Application  of 

moneys. 

37.  Sheriflf's  deed— When  takes  effect. 
88.  Undertaking  on  appeal — Where  sale  is 

directed  for  purpose  of  satisfying 
any  liens. 

39.  Void  sale— Title  not  passed  by. 

Am  to  rlKkt  of  f«ncr  ahmia  to  nwfaitala 
actloB  Im  myeet  to  m  made  by  him 

when  In  office,  see  note  29  K  R.  A.  (N.  S.) 

792. 

1.    Actios  for .  oBlawM  mIc— Bar4cB  nf 

proof. — Where  purchaser  acquires  actual 
and  lawful  possession  of  personal  property, 
■old  upon  execution,  and  plalntifT,  In  ac- 
tion upon  sherl(t*B  bond,  seeks  to  recover 
damasea  for  unlawful  acts  of  sheriff,  sale 
having  been  set  aside. .  burden  Is  upon 
plaintiff  to  show  that  in  proper  discharse 
of  official  duty  sheriff  could  have  retaken 
property  after  sale  was  set  aside.— Orton 
V.  Brown,  US  Cal.  661,  S69,  45  Pac.  SSS. 

a,  Constnctlva  of  aeetlon  —  AppIlM  to 
■aleo  ander  CoredoMBrc. — This  section  Is  ap- 
plicable to  sales  under  decree  of  forecloiuro 
when  decree  Is  silent  as  to  manner  or  order 
in  which  separate  parcels  shall  be  sold. — 
Marston  v.  White,  91  Cal.  37,  40,  27  Pac.  SS8. 
See  Ontario  I,.  &  I.  Co.  V.  Bedford,  90  Cal. 
181.  27  Pai;.  39. 
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S,  Same— Contra c<  between  parties  mm  to 
manner  of  aale. — This  section  relates  to 
sale  under  execution  in  cases  where  there 
have  been  no  contracts  between  parties  as 
to  manner  of  sale.  Where  there  la  ex- 
press provision  In  mortgraite  that  in  case 
foreclosure  should  be  necessary,  land  should 
be  sold  In  certain  manner,  and  court  in  Its 
decree  followed  that  provision,  there  Is  no 
error. — Bank  of  Sonoma  Co.  v.  Charlei,  S6 
Cal.  322,  in,  24  Pac.  1011. 

4.  Saw*  — Bxeeatlen  «»oh  JadcaieBt  is 
■afleient  aathorltr  to-  aherlff  to  sell  real 
property  In  his  possession,  and  deed  which 
he  makes  relates  back  to  date  of  lien  per- 
petuated by  Judgment. — Porter  v.  Pico,  KB 
Cal.  165.  174. 

5.  Cloud  on  title — Injanctfon  to  reatratn 
threatened  sale. — Owner  in  possession  of 
land  Is  entitled  to  enjoin  threatened  sale 
under  defendant's  execution,  where  suoh 
sale  would  be  sufficient  to  cast  doubt  on 
validity  of  plaintiffs  title  and  to  cast  cloud 
upon  it,  altboush  sale  would  be  ineffectual 
to  pass  title  to  purchaser. — Porter  v.  Pico, 
SK  Cal.  ICS.  17S.  See  Flxley  v.  Hl^glns,  16 
Cal.  1ST:  Fulton  v.  HanloW,  20  Cal.  450,  481; 
Marrlner  v.  Swift,  27  Cal.  649,  6S3;  Ramsdell 
T.  Fuller,  28  Cal.  37,  42,  87  Am.  Dec.  lOS; 
Thompson  v.  Lynch,  29  Cal.  189. 

€L    DtscTctloB  of  oflen^-To  pM<»o«e  aale. 

— Where  commissioner,  appointed  to  sell 
property  In  foreclosure  proceedings,  was  re- 
quested to  postpone  sale  of  certain  parcels 
to  two  o'clock  of  day  of  sale,  and  refused  to 
do  so,  held  that  such  refusal  did  not  consti- 
tute abuse  of  oRtcer's  discretion  where  no 
reason  was  given  why  sale  should  have  been 
postponed.— Conntck  y.  Hill,  127  Cal.  1<2, 
1«6,  59  Pac.  832. 

7.  Doetrlne  of  eavent  empt*'  nppUoa  to 
execution  sales. — Heherin  v.  Saunders,  131 
Cal.  881,  689,  63  Pac.  1084,  sub  nom.  Meherin 
V.  Ambrose,  64  U  R.  A  272. 

See  notes  3  L.  R.  A.  441;  13       R.  A.  S04. 

8.  Inpenehlng  ante  for  fniid— Maxim  of 
rmvtmt  emptor,  granting  that  It  applies  to 
sheriff's  sales,  has  never  been  carried  to  ex- 
tent that  such  sale  should  not  be  Impeached 
on  ground  of  fraud  or  misrepresentation. — 
Webster  v.  Haworth,  8  Cal.  21.  26. 

9.  Hlslendlng  oflicer — Attempt  to  Invali- 
date sale. — Rule,  that  sales  en  masse  of 
land  consisting  of  separate  tracts  will  not 
be  countenanced  In  courts  of  Justice,  does 
not  go  to  such  extent  as  to  allow  debtor, 
by  misleading  officer  with  false  description, 
or  by  withholding  information,  to  invalidate 
sale  under  execution  made  in  good  faith  and 
In  entire  absence  of  fraud. — Smith  v.  Ran- 
dall, 6  Cal.  47,  81.  63.  66  Am.  Dec.  476. 

in.  Mntloa  to  aet  aaldc  IrrevBlar  Sale— 
llwrdcn  la  «p«a  party  seeking  to  set  aside 
sale,  to  show  such  an  irregularity  or  ma- 
terial departure  from  statute  aa  will  Jus- 
tify such  course. — Connick  v.  Hill,  127 'Cal. 
162.  16S,  58  Pac.  832;  Anglo-Callfornla  Bank 
V.  Cerf,  142  Cal.  303,  307,  75  Pac.  802. 


11.  Inadequacy  of  price'  Is  not  one  of 
grounds  tor  setting  aside  sale,  particularly 
under  our  practice  when  Judgment-debtor 
is  allowed  to  redeem. — Connick  v.  Hill,  127 
Cal.  182,  166.  68  Pac.  832;  Anglo -California 
Bank  v.  Cerf.  142  Cal.  303.  207,  76  Pac  902. 
See  Smith  v.  Randall,  6  Cal.  61.  63,  66  Am. 
Dec.  476. 

la.    laade^Baey  of  price— Aa  efreamataaee 

•f  fniBd,^ — Inadequacy  of  price  is  a  fact 
which.  In  connection  with  other  circum- 
stances, may  establish  fraud  in  oflicer  In 
making  sale,  but  is  never  of  itself  suflt- 
dent  to  annul  such  sale. — Smith  v,  Randall, 
6  Cal.  61.  63,  66  Am.  Dec,  476. 

IS.  Same  — Meaaiive  of  damage*  for 
vnoagfnl  aalc. — When  plaintiff's  property 
is  seized  and  sold  by  defendant  sheriff,  and 
is  afterwards  repurchased  by  plaintiff  from 
one  who  bought  it  at  sheriff's  sale,  it  is 
held  that  measure  of  damages  is  amount 
paid  to  repurchase  property. — Blewett  v. 
Miller,  131  Cal.  149,  151,  63  Pac.  157.  See 
Ala.  Fields  Williams,  91  Ala.  602.  8  So. 
808.  Pa.  Kliho  v.  McCandless.  139  Pa.  St.  223. 
20  Ati.  1046.  Tex.  Muanster  V.  Fields.  89 
Tex.  102.  83  S.  W.  BBS. 

14.  Liability  of  sherltf,  where  sale  was 
set  aside  by  court,  can  only  be  for  his  fail- 
ure to  retake  property  after  sale  is  set 
aside,  and  whether  liability  attaches  for 

such  failure.  Is  question  of  fact,  verdict 
upon  which  will  not  be  disturbed  where 
there  Is  conflict  in  the  evidence. — Orton  v. 
Browne,  113  Cal.  661,  568,  45  Pac.  835. 

15.  Same  —  Presnmptlon  Is  in  favor  of 
order  of  tower  coort  that  value  given  was 
full  value  of  property  as  stated  by  plaintiff 
In  his  affidavit,  where  evidence  as  to  value 
Is  conflicting. — Connick  v.  Hill,  127  Cal.  162, 
166,  69  Pac.  832. 

Id;  Fre«nmptlon-»-Tfaat  oflcer  diachskrgea 
Mutr  required  of  him  according  to  law  and 
that  levy  has  been  made  in  compliance  with 
directions  of  writ, — Porter  v.  Pico,  65  Cal. 
166,  172. 

IT.  FrlTato  aalc— ShcrUt  haa  no  right  to 
sell  at.  nor  to  authorlie  any  one  else  to  do 
so. — Sheehy  v.  Graves.  68  Cal.  449,  465. 

18.  Procedare  far  aettlns  aaldc  voidable 
■ale. — When  plaintiff  in  execution  Is  pur- 
chaser, and  before  he  conveys  to  another, 
court  will  set  aside  sale  upon  motion.  But 
after  he  conveys  to  third  person,  and  when 
third  person  becomes  purchaser,  court  will 
not  determine  in  this  summary  way  ques- 
tions which  may  affect  rights  of  others  not 
before  court,  and  without  opportunity  of 
explaining  away  those  circumstances  which 
might  destroy  his  title. — Bryan  v.  Berry, 
8  Cal.  130,  135.  See  San  Francisco  v.  Plx- 
ley.  21  Cal.  66.  67.  60;  Day  v.  Graham.  8  111. 
(1  Glim.)  436. 

19.  Property  in  view  of  bidder  — Coa- 
atrnctlon  of  seetlan. — The  provisions  of  the 
above  section  requiring  personal  property 
at  execution  sale  to  be  within  view,  If  cap- 
able of  manual  delivery,  were  intended  Cor 
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the  protection  of  the  jud^ent-debtor.  and 
he  may  waive  hia  riffht  If  he  chooses. — 
Marsh  T.  Lapp,  180  Cal.  231,  ISO  Pac.  533. 

20,  The  removal  of  the  property  by  the 
debtor  after  n6tice  of  sale  amounts  to  such 
waiver.— Uirsh  v.  Lapp.  180  Cal.  381,  180 
Pac.  68S. 

ai.  Redemptlaa  from  smlc — Moat  be  of 
laa#  soUf  and  MCordlMK  to  parcela  in  which 
It  was  sold. — ^Hibernla  Sav.  A  L.  Soc  v. 
Behnke,  121  Cal.  339.  341,       Pac.  S12. 

22.  Rnle  aa  to  sale  en  masee  Aathoritr 
tit  court  la  aMrtSBSc  (oreelojiiuc. — Sale  aa  to 
separate  parcels  en  masse  in  dlsresard  of 
requirements  of  statute.  Is  not  void,  but 
only  voidable  and  subject  to  be  set  aside  on 
timely  application,  an<)  such  sale  en  masse 
Is  not  forbidden  where  parcels  can  not  be 
separately  sold.  But  while  this  rule  is  con- 
trolling, and  should  be  strictly  followed,  it 
can  not  be  held  to  apply  where  each  dis- 
tinct parcel  Is  flrst  ottered  for  sale  sepa- 
rately and  no  bids  are  received.  In  such 
case  property  may  then  be  offered  and  sold 
aa  a  whole,  and  sale  will  be  upheld,  unless 
other  reasons  appear  for  setting  it  aside. — 
Anglo-California  Bank  v.  Cerf,  143  Cal.  308. 
305,  75  Pac.  902.  See  San  Francisco  v,  Pir- 
ley,  21  Cal.  66.  60;  Blood  v.  Llsfht.  38  Cal. 
'  B49.  854,  99  Am.  Dec.  441;  Browne  v.  Ferrea, 
51  Cal.  552,  663;  Vigoureux  v.  Murphy,  54 
Cal.  346,  361;  Marston  v.  White,  91  Cal.  37, 
27  Pac.  &88;  Hlbernia  Sav.  A  J*  Soc.  v. 
Behnke,  181  Cal.  839,  68  Pac.  811;  Connick 
V.  Hill,  137  Cal.  1«8,  B9  Pac  88S. 

As  im  Bale*  ca  nuuMW.  ccBerally,  see  note 
21  L.  R.  A.  40,  41, 

28.  Court,  In  foreclosure  suit,  has  Juris- 
diction to  provide  in  decree  in  what  parcel 
or  parcels  mortgaged  premises  shall  be 
sold. — Hopkins  V.  Wiard,  73  Cal.  269,  IS  Pac. 
687:  Bank  of  Sonoma  Co.  T.  Charles,  86  Cal. 
322,  328,  24  Pac.  1019. 

24.  Same — Direction*  of  JndKinrnt-deblor 
— SheHII  bound  to  follow. — Sheriff  is  bound 
to  follow  direction  of  Judgment-debtor, 
who,  at  sale,  directs  order  in  which  prop- 
erty is  to  be  sold. — ^Vigoureux  v.  Murphy, 
r.4  Cal.  346.  361. 

xn.  Same  —  IrreKnlarlty  rcsvltinc  from 
Male  en  moMie,  as  when  entire  tract  levied 
upon  and  sold  by  sheriff  under  execution 
and  advertised  as  separate  tracts,  may  be 
corrected  by  motion  to  set  aside  sale  on 
notice  to  Judgment- creditor,  sheriff,  and 
purchaser  at  sale. — Browne  v.  Ferrea.  51 
Cal.  662,  553  (Wallace,  C.  J.,  dissenting, 
holding  that  third  person  purchasing  at 
sale,  and  paying  purchase-money  In  good 
faith,  and  in  ignorance  of  Irregularity  com- 
plained of,  should  not  be  diaturbed  in  his 
title,  where  such  Irregularity  was  produc- 
tive of  no  appreciable  damage,  and  where 
it  was  affirmatively  shown  and  found  by 
court  below  that  premises  sold  for  more 
than  they  would  bring  on  resale). 

3V.  Bamg  JadKmeat-debtor  la  fovccloa- 
are  under  this  section  may  require  that 


separate  lots  or  parcels  shall  be  sold  sepa- 
rately, and  may  also  direct  order  In  which 

they  shall  be  sold. — Ontario  L.  &  I.  Co.  v. 
Bedford,  90  Cal.  181,  186,  27  Pac.  39.  See 
Leviston  v.  Swa".  38  Cal.  480  (construing 
provision  in  Practice  Act  substantially 
same  as  provision  in  code  upon  same  sub- 
ject). 

arr.  Same— Object  of  statute  in  requiring 
sale  to  be  by  parcel  Is  to  afford  Judgment- 
debtor  an  opportunity  to  redeem  either  of 
parcels. — ^Hlbernia  Sav.  A  L>.  Soc.  v.  Behnke, 
181  CaL  339,  341,  63  Pac.  812. 

28.  Same — Parties  dcslrlas  property  sold 
la  separate  parcels  should  proceed  to  that 
end  in  accordance  with  this  section;  and 
where  one  had  interest  In  lands  described 
In  complaint  in  foreclosure,  that  was  not 
covered  by  mortgage,  or  If  he  had  any 
equity  that  he  desired  to  have  protected, 
and  failed  to  present  matter  to  trial  court 
in  proper  manner,  he  could  not  be  heard 
afterwards.— County  Bank  v.  Onldtree.  129 
Cal.  160,  164,  81  Pac.  786. 

39.    Property  may  be  offered  and  sold  in 

one  parcel  in  foreclosure  proceedings,  after 
separate  known  parcels  of  land  are  offered 
for  sale  separately  and  no  offer  or  bid  is 
made  for  either  parcel. — Connick  v.  Hill.  127 
Cal.  162,  164,  69  Pac.  832.  See  Marston  v. 
White,  91  Cal.  37,  40,  87  Pac.  688;  White  v. 
Crow,  110  U.  B.  183,  190,  38  L.  ed.  112.  4  Sup. 
Ct.  Rep.  71. 

SO.  Same  —  Sale  of  ditches  aad  water- 
rtvkta, — Where  property  sold  on  execution 
consisted  3t  four  ditches  and  water-rights 
''onnected  therewith,  and  were  sold  by  offi- 
cer In  one  parcel,  evidence  being  conflicting 
as  to  whether  such  ditches  and  water-rights 
constl.tuted  separate  lot  or  parcel  of  real 
property,  or  were  so  connected  that  It 
would  be  difficult  to  bid  on  same  In  parcels 
or  fix  price  upon  separate  parcels,  action 
of  trial  court  In  refusing  to  set  aside  sale 
will  not  be  disturbed. — Gleason  v.  Hill,  65 
Cal.  17,  18,  2  Pac  418. 

31.  Question  whether  frater  ditches  con- 
stitute one  or  several  parcels  of  real  prop- 
erty is  one  of  fact.— aieasoa  v.  Hill,  66  Cal. 
17,  19,  8  Pac.  413. 

SS.  Rale  la  to  eoasldcr  every  sale  mn 
flaal  when  made  by  officer  of  court  under 
mandate  thereof.— Connick  v.  Hill,  127  Cal. 
162,  186,  69  Pac.  832.  See  Hopkins  v.  Wiard. 
72  Cal.  259,  262,  18  Pac  687. 

33.  Sale  of  personal  property  upon  exe- 
cution— Not  subject  to  conflrmatloa  by  court, 
nor  has  execution  defendant  any  right  to 
redemption.  Such-  gale  Is  completed  by 
payment  of  sum  bid.  and  purchaser  is  then 
entitled  to  immediate  possession  of  prop- 
erty.— Orton  V.  Browne,  118  Cal.  661,  668 
46  Pac.  886. 

S4.    Sale  andcr  cxcentloa — ^Whca  void.  

Only  when  conducted  in  a  manner  prohib- 
ited by  statute,  or  in  a  manner  which  would 
not  have  been  within  the  power  of  the 
court,  in  the  flrat  instance,  to  have  author- 
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Ixed;  and  In  this  regard  It  Is  Immaterial 
whether  the  departure  was  from  the  statu- 
tory mode,  or  from  that  prescribed  by  the 
decree. — ^Beehtel  v,  Wler,  1S2  Ca'..  446.  9» 
Pac.  76. 

as.    Sale  jBdsMM  of  ferectosnrc. 

— Held  to  apply  to  such  sale  only  when  the 
Judgment  is  silent  as  to  method,  and  when 
the  judgment  prescribed  how  the  sale 
should  be  made  this  section  would  not  ap- 
ply.— Bstudtllo  V.  Security  Lioan  etc  Co., 
149  Cal.  668,  87  Pac.  19. 

Se.  ScTeml  eKccntlaas  — ApplleatloB  of 
marnvrm. — ^Where  there  are  several  execu- 
tions In  the  hands  of  officer,  at  same  time, 
under  which  lands  are  sold,  money  must  be 
applied  first  to  satisfaction  of  oldest  exist- 
ing Judgment-llen. — Bagley  v.  Ward,  37 
Cal.  121,  136,  9S  Am.  Dec.  256, 


ST.  sAerllTa  deed — ^Wkcm  takes  efleel. — 
SherlfTs  deed  executed  In  pursuance  of  an 
execution-sale  under  Judgment  rendered  In 
attachment  suit,  takes  effect  from  date  of 
levy  of  attachment.  If  levy  Is  such  as  to 
create  Hen. — Porter  v.  Pico.  66  Cal.  166.  176. 

38.  tlndertaklDg  on  ■ppcal-'Wherc  sale 
Is  direetvd  for  parposc  of  aatUfyinv  aay 
liens,  other  than  mortgage  lien  need  not 
provide  for  payment  of  any  deficiency  which 
Judgment  may  direct.  To  this  extent  stat- 
ute discriminates  In  favor  of  mortgage  and 
against  all  other  Hens. — Englund  v.  Lewis. 
26  Cal.  SS7.  864. 

8S.  Void  sale— Title  not  passed  by.— Pur- 
chaser at  sale  on  execution  under  void  Judg- 
ment finds  himself  without  title.— Sullivan 
V.  Mier,  67  Cal.  364,  266,  7  Pac.  691.  See 
Emeric  v.  Alvarado,  61  Cal.  629,  S90,  2  Pac. 
418. 


§  695.   IF  PURCHASEK  REFUSES  TO  PAY  PURCHASE-MONEY,  WHAT 

PROCEEDINGS.   If  a  purchaser  refuse  to  pay  the  amount  bid  by  him  for 

property  struek  off  to  him  at  a  sale  under  execution,  the  oflSeer  may  again  sell 

the  property  at  any  time  to  the  highest  bidder,  and  if  any  loss  be  occasioned 

thereby,  the  officer  may  recover  the  amount  of  such  loss,  with  costs,  from  the 

bidder  so  refusing,  in  any  court  of  competent  jurisdiction. 

History:    Enacted  March  11,  1872,  re-enactment  ol  §224  Practice 
Act;  amendm«it  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  323. 

PROCEEDINGS  WHERE  PURCHA8BE  BE- 
FUSES  TO  PAY. 

1.  Action  to  recover  purchase-money — Ten- 
der of  certificate  of  sale  is  cot  required. 

2, 3.  Check  given  for  purehase-priee — Action 
bj  equitable  assignee. 

4.  Same — Plea  of  statute  of  limitations  is 

immaterial,  whep. 

5.  Complaint — In  action  against  defaulting 

bidder, 

6.  Misrepresentations — By  judgment-ered- 

itor. 

7.  P&yment  of  amount  bid — Qoestion  of  sec- 

tion. 

8.  Bight  to  set-off  by  purchaser  at  execution- 

sale —  Of  indebtedness  of  judgment- 
■  debtor. 


1.  AcMoB  to  TccoTCT  purehaac-Bioaer— 
Teadcr  ot  ccniHcale  of  aalc  la  not  reqalred 

as  basis  of  action  to  recover  purchase- 
money. — Harvey  v.  Flsk,  9  Cal.  93,  94.  See 
People  ex  rel.  Kobler  v.  Hayes,  S  Cal.  66; 
Williams  V.  Smith,  6  Cal.  91. 

Z,  Cheek  iKlvfB  for  purebaae- price— Ac- 
tion by  eanltoble  hmIkdcc. — Purchaser  at 
execution-sale  who  pays  part  in  cash  and 
remainder  by  check,  and  who  thereupon  re- 
ceives certlflcate  of  sale  from  officer,  wHl 
not  be  permitted  to  contend  that  statute 
furnishes  exclusive  rule  for  execution -sales, 
in  that  every  sale  must  be  for  cash,  whereas 
such  sale  was  made  at  least  in  part,  upon 
credit,  as  by  act  of  purchaser  officer  was 
Induced  to  accept  checic,  and  Issued  and  re 


corded  regular  certificate  of  sale  and  there- 
by made  himself  accountable  for  full 
amount  of  purchaser's  bid.  Under  such 
clrcumsUnces.  purchaser  can  not  say  that 
there  is  no  liability  ^pon  his  part  to  pay 
sum  covered  hy  his  check.  Besides,  his 
liability  In  such  case  is  not  merely  statu- 
tory, but  is  common-law  liability  arising 
out  of  express  promise  to  pay,  baaed  upon 
good  and  valuable  consideration. — Meherln 
V.  Saunders,  131  Cal.  681,  688,  63  Pac.  1084, 
sub  nom.  Heherin  v.  Ambrose,  54  L.  R,  A. 
272. 

3.  Assignee  of  Insolvent  debtor  after 
having  brought  action  against  officer  for 
full  amount  of  purchase-price  bid  on  execu- 
tion-sale of  property  belonging  to  insolvent 
prior  to  Insolvency,  and  amount  of  which 
bid  comprises  portion  of  assets  In  Insol- 
vency, can  not  be  regarded  in  law  as  equi- 
table assignee  of  check  given  officer,  as 
such  assignee  may  either  ratify  constable's 
act  and  take  check  given  for  balance  of 
purchase-money,  or  he  may  repudiate  check 
and  hold  officer  liable  for  money  received  at 
sale,  but  can  not  pursue  two  such  remedies 
which  are  absolutely  inconsistent  with  each 
other  <dls.  op.). — Heherin  V.  Saunders.  131 
Cal.  681,  697.  699.  700,  63  Pac.  1084,  sub  nom. 
Meherln  v.  Ambrose,  64  L.  R.  A.  ns.  See 
Galpln  V.  Lamb,  29  Ohio  St.  B29;  Adams  v. 
Adams,  4  Watts  (Pa.)  160. 

4.  Same— Pica  of  etatutc  of  Ihnltattaaa 
la  Immaterial  when  plaintiff  maintains  ac- 
tion as  equitable  assignee  of  check  given 
officer  on  execution -sale,  or  as  real  prou- 
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«rty  In  interest,  because  of  default  oC  his 
trustee  In  suing  thereon,  and  where  action 
was  commenced  within  four  years  from 
date  of  check  (McFarland,  Garoutte,  and 
Harrison,  J.  J.,  dissenting). — Meherln  v. 
Saunders,  ISl  CaL  «81,  «91,  63  Pac.  1084,  aub 
nom.  Meherln  T.  Ambroee,  64  Z*  B.  A.  272. 

B>  CMtplalMt— Ik  aetloa  aKalwit  dctenlt- 
!■(  blUM  Is  not  required  to  aver  In  speci- 
fic terms  that  any  "loss  was  occasioned 
thereby"  In  language  of  statute  where  facts 
averred,  showing  amounts  bid  at  sale,  show 
loss  in  difference  between  such  amounts. — 
Johns  V.  Trick,  22  Cal.  611,  612. 

t,  HlarvpreaentatloHs  —  B7  Judcmcnt- 
vreditor. — Where  In  action  to  recover  loss 
arising  from  refusal  of  defendant  to  pay  for 
certain  property  purchased  by  him  at  sher- 
iff's sate,  answer  alleges  that  defendant  was 
induced  to  purchase  through  miarepresen- 
tatlons  of  Judgment-creditor,  real  party  in 
Interest,  sheriff  being  only  nominal  party, 
such  purchaser  should  be  relieved  from  con- 
tract of  purchase  where  he  applied  to 
Judgment- creditor  for  Information,  and  act- 


ing upon  that  Information  was  misled  to 
his  prejudice,  and  In  such  case  actual  party 
In  interest  Is  estopped  from  claiming  any 
advantage  resulting  from  his  misrepresen- 
tations of  facts,  whether  wilfully  or  Ignor- 
antly  made. — ^Webster  v.  Hawortb,  t  Cal. 
SI,  26. 

7.  PHTBint  of  nairaat  kid— ^Hcirtlm  of 

facti^ — Whether  purchaser  at  executlon-aale 
paid  amount  of  his  bid  or  not.  Is  question  to 
be  decided  upon  evidence  apart  from  re- 
turn of  sale  of  constable,  where  purchaser 
Is  not  party  to  action  In  which  execution 
Issued  and  Is  neither  bound  by  return  nor 
protected  by  it. — Meherln  v,  Saunders,  131 
Cal.  681,  «88,  63  Pac.  1084.  sub  nom.  Meherln 
V.  Ambrose,  64  L.  R.  A.  272. 

8.  Right  of  aet-oll  by  pvrckaaer  at  exe- 
catioa.aale— Of  ladebtedaeaa  of  jadgmeut- 
dcfctor  to  pHrckaaer,  as  to.  see  Heherin  v. 
Saunders,  181  Cal.  «81,  C94,  68  Pac.  1084,  sub 
nom.  Heherin  v.  Ambrose.  64  L.  R.  A.  272: 
and  see  also  distinction  of  right  of  set-off 
under  ctrcumiitances  of  the  ease  In  dissent- 
ing opinions. 


§696.   OFFICER  HAT  REFUSE  8U0H  FTTROHASER'B  BID  AFTER. 

When  a  purchaser  refuses  to  pay,  the  officer  may,  in  his  discretion,  thereafter 

reject  any  subsequent  bid  of  such  person. 

History:    Enacted  March  11,  1872,  re-enactment  of  i  225  Practice 
Act;  amendment  approved  March  24,  1874.  Code  Amdts.  1873-4,  p.  323. 

Afl  to  procccdlags  wheve  p«reh«sn  refues  to  pay  ttwaaat  hU,  see,  ante,  t  696  and  note. 

§  697.  THESE  TWO  SECTIONS  NOT  TO  MAKE  OFFICER  LIABLE  BE- 
YOND A  CERTAlK  AMOUNT.  The  two  preceding  sections  must  not  be  con- 
strued to  make  the  officer  liable  for  any  more  than  the  amount  bid  by  the 
second  or  subsequent  purchaser,  and  the  amount  collected  from  the  purchaser 
refusing  to  pay. 

History:    Enacted  March  11,  1872,  re-enactment  of  8  226  Practice 
Act. 

As  to  llabUltr  of  oMcer  im  ffnml,  see.  ante,  II  69^.  fi96  and  notes. 

§698.  PERSONAL  PROPERTY,  NOT  CAPABLE  OF  MANUAL  DELIV- 
ERY, HOW  DELIVERED  TO  PURCHASER.  When  the  purchaser  of  any  per- 
sonal property  capable  of  manual  delivery  pays  the  purchase-money,  the  officer 
making  the  sale  must  deliver  to  the  purchaser  the  property,  and,  if  desired, 
execute  and  deliver  to  him  a  certificate  of  the  sale.  Such  certificate  conveys  to 
the  purchaser  all  the  right  which  the  debtor  had  in  such  property  on  the  day 
the  execution  or  attachment  was  levied. 

History:    Enacted  March  11,  1872,  re-enactment  of  (227  Practice 
Act. 

PERSONAL  PROPERTY  NOT  CAPABLE      8.  Prandnlent  transfers— As  to  whom  rule  ao- 
OP  MANUAL  DELTVEBY.  plicable. 

1.  Commieaioner  in  foreclosare— Substitute  for  interMt  of  adler  uder  eoadltloiial 

sheriff.  contract  irhcrcbr  he  rctalna  tbe  title  notil 

2.  Fifty  tons  of  chrome  ore — Delivery  not  re-      pareho«*-prtc«  paid  .bclDg  •  levTable  in- 

quired, trrcat,  see,  ante,  I  688,  note  par.  7. 

ITS* 
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1.    CoBiHiMlascr  tn  foreeloMVrc — SoliafU  S.    FnMidnle«t   trwMfcn  —  Aa   t*  wkoni 

tatc  tor  Bkcrtll. — Commissioner   appointed  nie  appUcablr; — Rule  stated  In  section  3440 

to  sell  personal  property  in  foreclosure  of  civil  Code  relating  to  fraudulent  transfers 

chattel  mortgage  thereon.  Is  simply  substl-  necessity    for    actual    and  continued 


chanse  of  posseaslon  upon  sales  alleged  to 


tute  for  sheriff,  and  must  make  sale  in  like 

manner  as  sheriff  would  be  required  to  do.  . 

Property  being  capable  of  manual  delivery  »">  "  a^^lnat  creditors,  etc..  although 

must  be  taken  Into  possession  and  delivered  "  applies  to  executlon-credltor  where  he 

to  purchaser  upon  sale. — Pacific  L  Co,  v.  purchases  .at  execution-sale,  does  not  ap- 

RoBs,  ISl  Cal.  8,  11,  6S  Pac.  67.  ply  to  purchaser  who  Is  stranger  to  suit; 

3.  PIftr  tons  of  ekroHc  ore— DeUvery  and  presumption,  where  stranger  to  writ 
mmt  re^abed, — The  above  section  does  not  purchases  and  pays  for  property  at  execu- 
requlre  the  manual  delivery  of  flfty  tons  of  tlon-sale  and  does  not  remove  It  from  con- 
chrome  ore,  the  same  being  Incapable  of  trol  of  defendant.  Is  not  unfavorable  to  such 
manual  delivery, — Drelsbach  v.  Braden,  40  purchaser. — MatteuccI  v.  Whelan,  123  Cal. 
Cal.  App.  407,  181  Pac  262.  812.  SIE.  69  Am.  St.  Rep.  60,  5S  Pac.  990. 

§  699.  PERSONAL  PROPERTY  NOT  CAPABLE  OF  MANUAL  DELIV- 
ERY, HOW  SOLD  AND  DELIVERED.  When  the  purchaser  of  any  personal 
property  not  capable  of  manual  delivery  pays  the  purchase-money,  the  oflBcer 
making  the  sale  must  execute  and  deliver  to  the  purchaser  a  certificate  of  sale. 
Such  certificate  conveys  to  the  purchaser  all  the  right  which  the  debtor  had  in 
such  property  on  the  day  the  execution  or  attachment  was  levied. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  228  Practice 
Act 

As  t«  execation  Hpoa  vMperty  Mot  capable  As  <o  pereonallty  not  eapable  of  Mtannai 

of  autaml  delivery,  see.  ante,  |  688  and  note.  dellvcrr,   sttockmcat   of.  se«,   ante,    g  642, 

Am  to  aity  toM  ehroaic  ok  aot  bclac  cap-  "u**^-  '        "o'®'-  8 

aUe  af  auuaal  .dallvery*  see,  ante,  1  698,  As  to  poueastoa  of  chattcla  sold  aa  czcea- 

note  par.  2.  tioa.  see  note  16  Am.  Dec.  671,  672. 

§700.  REAL  PROPERTY.  SALE  OF.  TITLE  OF  PURCHASER.  Upon  a 
sale  of  real  property,  the  purchaser  is  substituted  to  and  acquires  all  the  right, 

title,  interest,  and  claim  of  the  judgment  debtor  thereto  on  the  date  of  the 
levy  of  the  execution  thereon,  where  such  judgment  is  not  a  lien  upon  such 
property;  if  tiie  judgment  is  a  lien  upon  the  real  property  the  purchaser  is 
substituted  to  and  acquires  all  the  right,  title,  interest,  and  claim  of  the  judg- 
ment debtor  on  or  at  any  time  after  the  day  such  judgment  became  a  lien  on 
such  property ; 

[In  case  of  attachment^  rabstitution  of  purchaser  to  rights,  etc.,  of  judgment 

creditor.]    And  in  case  property,  real  or  personal,  has  been  attached  in  the 

action,  the  purchaser  Is  substituted  to  and  acquires  all  the  right,  title,  interest 

and  claim  of  the  judgment  debtor  on  or  at  any  time  after  the  day  the  attache 

ment  was  levied  upon  such  property. 

History:  Enacted  March  11,  1872,  re-enactment  with  addition  ot 
I  229  Practice  Act;  amendment  by  Code  Commission,  Act  Huvti  8, 
ISOl,  Stats,  and  Amdts.  1900-1,  p.  166,  held  nnconstitutional,  see  his- 
tory, 9  5  ante;  amendment  approved  March  19.  1907,  Stats,  and  Amdts. 
1907,  p.  684,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  468. 

BEAL  PBOPEBTT  SOLD  ON  EXECUTION  4.  Certificate   of  sale  —  Equitable  title 

—TITLE  OP  PUBCHA8EB.  vested  by. 

1.  CoDstrnetioQ  of  section — Aa  to  purpose  6.  Continued  possession  of  land  by  jadg- 

— To  what  sales  applicable.  ment-debtor. 

2.  Same — Corresponding  section  of  Piae-  6.  Creditor  purchasing  at  exeeution-sale — 

tiee  Act.  Acquired  legal  title. 

3.  Same — Substitution  of  purchaser.  7.  Deed — As  evidence  of  title. 
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8.  Effect  of  elatue  eoDcernmg  leawhidd 
interoBts. 

9,12.  Fire  insurance  poUcj — Sale  as  extio- 

guishiDg  interest. 

13.  ForecloBure-sale  of  interest  of  option- 

holder— Grantors  of  option  not  made 
parties — Deed  does  not  pass  title. 

14.  FunetioB  of  order  of  safe. 

15.  Interest  of  purchaser  etc.  —  Frandn* 

lent  jadgment  of  redemption. 

16.  Motion  to  set  aside  eertifieates  of  sales 

— And  deeds  executed  to  defendants. 

17.  Purcfaaser  at  foreelosore  sale — Interest 

acquired  hj. 
18-  25.  Purebaser's  title— As  to  nature  of. 

26.  Same — Action  to  qniet  title—Prevlons 

snit  and  judgment  no  bar,  when. 

27.  Same — Deed  not  necessary  to  title, 

28.  Relation — Deed  takes  effect  by. 

20.  Right  to  redeem — Exists  only  by  virtue 
of  statute. 

30.  Sale  of  real  property  upon  execution — 
Is  conditional,  when. 
31, 32.  Statute  of  limitations — Not  applieable 
to  stranger  to  title. 

33.  Stranger  to  judgment— Rights  of. 

34.  Title  acquired  by  plaintiff  —  At  sale 

upon  hia  own  judgment. 

35.  Sheriff's  deed — Does  not  transfer  any 

after-acquired  interest. 

36.  Same — Under  foreclosure  of  mortgage. 

37.  Sheriff's  certificate  to  purchaser — Evi- 

dence of  equitable  interest. 

38.  Same — Not  required  to  be  recorded. 

39.  "Real  property"  —  Construction,  of 

phrase. 

40.  Title  and  interest  acquired  by  pur- 

chaser—General rule. 

1.  CoBaCraetl*!!  of  Bcetlon — Aa  to  vnflvoae 
— To  what  Mleji  applicable. — Thts  section 

was  intended  to  state  effect  of  sale  of  any  and 
all  Interests  in  real  property  and  to  declare 
In  what  cases  It  should  be  subject  to  re- 
demption. It  applies  alike  to  sales  made  to 
enforce  lien  of  Judgment  and  to  sales  of 
chattels  real  enforcing  liens  created  by  levy 
of  execution.  It  has  no  relation  to  or  effect 
on  question  when  Hen  beirlns,  manner  of  Its 
creation,  or  acts  from  which  It  arises.— 
SummerviUe  t,  Stockton  M.  Co.,  142  Cal. 
St9.  540.  76  Pac.  243. 

a.  Same— C«rrc»paadlBC  acetloa  •<  Prac- 
tice Act  held  sufficiently  comprehensive  to 
include  within  Its  design  sales  of  real  es- 
tate under  decrees  of  foreclosure  of  mort- 
gaffes.— Kent  v.  Laffan,  2  Cal.  695,  S96. 

S.  Saaic  —  SnfcMtltvtloB  of  pnrebaser. — 
Langruage  of  this  section  that  upon  sale  of 
property  "the  purchaser  is  substituted  to, 
and  acquires  all  the  right,  title,  interest  and 
claim  of  Judgment-debtor  thereto,"  which 
Is  to  say  unequivocally  that  he  acquires 
legal  as  well  aa  equitable  title,  is  subject 
only  to  qualtflcations:  Qrst,  that  (when  not 


leasshold  of  less  than  two  yeara*  unexpired 
term)  "proverty  shall  be  subject  to  redemp- 
tion," that  deed  shall  be  subsequently 
given  (see.  post,  )  703) :  and,  second,  that 
pending  time  for  redemption  possession 
shall  remain  with  defendant  (see,  post, 
S  706);  and  such  qualiflcationa  are  not  in- 
consistent with  vesting  title  In  owner. — 
Pollard  V.  Harlow,  138  CaL  390,  891,  71  Pac. 
4E4,  648.  See  Robinson  v.  Thornton,  102 
CaL  680,  84  Pac.  120, 

4.  Ccrtllleate  of  Mic  —  Bqaltabic  title 
vcatcd  by.^ — Certificate  of  sale  signed  by 
sheriff  is  evidence  of  sale  whereby  entire 
equitable  title  is  conditionally  vested  In 
purchaser,  subject  to  be  defeated  by  re- 
demption; but  If  not  BO  redeemed,  certificate 
Is  evidence  of  purchaser's  right  to  deed 
which  shall  vest  In  him  legal  title  which 
remained  In  Judgment-debtor. — Foorman  v. 
Wallace.  76  Cal.  B62.  S56,  17  Pac.  6S0. 

5.  CoBttBwed  poMcaaloa  of  IbdA  by  Jadg- 
m«nt-debtar  Is  not  any  more  Incompatible 
with  existence  of  legal  title  in  another  than 
any  ordinary  case  of  tenant  and  landlord. 
— Pollard  v.  Harlow,  138  Cal.  390,  393.  71 
Pac.  464,  648. 

6.  Creditor  parcbaalng  at  execation-Balc 
.— Ac«Blrca  legal  title. — ^A  creditor  at  execu- 
tion-sale who  bids  In  the  property  and  re- 
ceives a  sherilTs  certificate  therefor  ac- 
quires not  merely  an  equitable  Interest  in 
the  land,  but  the  legal '  title,  and  could 
thereby  maintain  an  action  by  cross-com- 
plaint in  a  partition  suit  against  the  debt- 
or's vendee. — Wangenham  V.  (3arner,  42  Cal. 
App.  332.  183  Pac.  670. 

7.  Deed— Ae  evldeacc  of  title. — Execu- 
tion of  deed  at  sale  gives  to  purchaser  no 
new  title  to  land  purchased  by  him,  but  is 
simply  evidence  that  his  title  has  become 
absolute.  Upon  sale  he  acquires  all  right, 
title.  Interest,  and  claim  of  Judgment -debt- 
ors thereto,  subject  to  be  defeated  by  re- 
demption within  six  months,  and  to  right  of 
Judgment-debtors  to  remain  In  possession  of 
land  until  execution  of  sheriff's  deed;  and 
all  that  remains  in  Judgment-debtors  is 
right  of  redemption  to  retain  possession  of 
land  until  expiration  of  time  therefor. — 
Robinson  v.  Thornton,  102  Cal.  675,  680,  34 
Pac.  120:  Duff  V.  Randall,  116  Cal.  226,  230, 
68  Am.  St.  Rep.  168,  48  Pac.  68;  Pollard  v. 
Harlow,  138  Cal.  390,  892,  71  Pac.  464,  648. 

Am  ta  deed  taklac  eMcet  by  relatlmi.  see 
par.  28,  this  note. 

8i  BSeet  of  clawie  coaccralas  Icaiiebold 
latereete  with  respect  to  Its  bearing  on 
meaning  of  phrase  "real  property"  Is  merely 
to  show  that  for  purposes  of  this  section 
words  are  used  In  sense  broader  than  their 
common-law  meaning  and  Include  chattels 
real  as  well  as  freehold  estates.  Without 
that  clause,  section  would  be  held  to  apply 
only  to  estates  of  Inheritance  and  estates 
for  life,  or,  by  common-law  classification, 
freehold  estates. — Summerville  v.  Stockton 
M.  Co.,  142  CaL  629,  640,  76  Pac.  242.  Sea 
Kx  parte  Wilson,  7  Hill  (N.  T.)  160;  Peopl* 
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WeBtervelt,  17  Wand.  (K.  T.)  <T4,  CTS; 
Weaterrelt  People,  SO  Wand.  (N.  T.)  4M, 
417. 

Vlra  IwmvaBee  —May  Mmlm  tm  vxtttm 
vaUklBc  Imtmirt.— Sala  to  the  plaintiff  In 
foreclosure  eztlngnilahae  mortrave  Indebt* 
edneas  and  all  Interest  had  In  Are  Intfurance 
policy  given  upon  bufldingi  "as  further 
security  for  said  Indebtedness." — Reynolds 
V.  London  &  L,.  F.  I.  Co.,  12S  Cal.  K,  SI,  79 
Am.  St.  Rep.  17,  60  Pac.  467. 

10.  After  mortgagee  has  changed  his 
position  from  creditor  to  purchaser,  he  may. 
in  latter  capacity,  procure  policy  on  build- 
ings and  thus  insure  his  Interest  In  prop- 
erty itself.  But  whatever  Interest  he  has 
in  old  policy  ceases  with  extinguishment  of 
Indebtedness  upon  foreclosure  sale  and  pur- 
chase.— Reynolds  v.  London  A  It.  IP.  I.  Co.. 
128  Cal.  16,  22.  79  Am.  St.  Rep.  17,  60  Pac. 
467. 

11.  Mortgagee  raeelvlng  lira  Insurance 
policy  from  mortgageor  as  further  security 
for  Indebtedness  Is  not  party  Insured,  and 
his  interest  In  buildings  mortgaged  Is  not 
Insured;  interest  In  property  which  Is  ln< 
sured  Is  that  of  mortgageor,  and  It  Is  only 
Indebtedness  of  mortgageor  to  mortgagee 
which  gives  latter  any  Interest  In  policy. — 
Reynolds  v.  London  &  L.  F.  I.  Co.,  128  Cal. 
16,  21,  79  Am.  St.  Rep.  17,  60  Pac.  467. 

12.  Insurance  company  Is  not  legally 
liable  to  mortgagee  in  action  upon  Are  In- 
surance policy  where  policy  Is  given  as  se- 
curity tor  Indebtedness  from  mortgageor  to 
mortgagee,  and  where  property  Insured  was 
destroyed  by  Are  after  decree  of  sale  on 
foreclosure  where  mortgagee  became  pur- 
chaser, although  property  was  destroyed  by 
Are  before  expiration  of  period  .of  redemp- 
tion.— Reynolds  v.  Londqn  &  L.  F.  I.  Co., 
128  Cal.  IS,  18,  79  Am.  St.  Rep.  17,  60  Pac 
467. 

13.  Forec I OMD re-sal «  of  Interest  of  op- 
floB-ho  I  tier— Grantors  of  option  not  made 
partlM-^Deed    does    sot    paaa  title. — In  a 

case  In  which  an  option  to  purchase  a  mine 
was  given  by  A  to  B  and  B  In  working  the 
mine  Incurred  certain  debts  In  connection 
with  such  work  of  mining  the  claim  for 
which  the  mining  claim  was  legally  sub- 
ject to  the  Hens  against  the  owners  as  well 
as  against  the  optionee  but  in  a  foreclosure 
of  the  liens  the  action  was  brought  against 
B  alone  on  the  theory  that  A's  interest  was 
simply  incidental  or  a  subordinate  claim  In 
the  premises  and  accordingly  prayed,  and 
the  prayer  was  granted,  for  a  decree  order- 
ing the  foreclosure  of  the  liens  against  the 
Interest  of  B  only  In  the  property.  The 
flherlff's  deed  purporting  to  be  made  pur- 
suant to  the  terms  of  the  decree,  while 
broad  in  Us  terms.  Is  evidence  against  B 
only  and  not  against  A.  The  sheriff's  deed 
could  not  convey  more  than  directed  by  the 
decree,  and  therefor  conveyed  to  the  pur- 
chaser only  the  right,  title,  and  Interest  of 
the  judgment- debtor  B,  under  the  provl- 
Bions  of  the  above  aectlon.— Anthony  v. 


Janssen,  18S  Cal.  8S9,  101  Pac.  688.  applying 
the  doctrine  In  Donahue  v.  MoNulty,  S4  Cal. 
411,  86  Am.  Dec.  78;  Foorman  T.  Wallace, 
76  Cal.  66S,  17  Pac.  680. 

Id.  Fnettoa  of  arder  af  aalc  to  enforce 
judgment  Is  clearly  efficacious  to  accom- 
plish that  object,  whether  Judgment  glv^s 
vendor's  Hen  or  general  Hen  prior  to  an- 
other.—Ttlley  V.  Bonney,  12S  Cal.  118,  125,  66 
Pac  798. 

15.  lafcrcst  of  pvrohaser,  ete— Frandn- 
leat  JndgaseHt  of  redemption. — Interest  of 
purchaser  or  redemptloner,  although  sub- 
ject to  rights  under  valid  judgment  to 
junior  redemptloner,  who  holds  valid  judg- 
ment as  result  of  contested  litigation,  or 
confessed  for  purpose  of  creating  right  to 
redeem,  can  not  be  destroyed  by  void  judg- 
ment obtained  by  fraud  by  Junior  redemp- 
tloner without  knowledge  or  consent  of 
debtor. — ^Bennett  T.  Wilson,  122  Cal.  509, 
615,  68  Am.  St.  Rep.  61,  66  Pac.  890. 

Aa  to  title  ae«Hlrcd  by  parekaaer  nt  eac- 
a«ttoa-«nIe  of  real  pnperty,  see  pars.  17- 
S7,  this  note. 

10.  MotloB  to  set  aside  errttflrates  of 
■■Ico— Aod  deeds  executed  to  defendoBta  In 
certain  other  actions,  on  grounds  thatl 
judgment  therein  had  been  modlAed  by  ap- 
pellate court,  Is  properly  denied  where 
plaintiffs  Issued  execution  on  their  Judg- 
ment, purchased  property,  and  caused  their 
judgmenU  to  be  satis  Aed.  Where  Judg- 
ments remained  so  satlsfted  plaintiffs  can 
not,  by  motion  supplemental  to  satisfaction 
and  extinguishment  of  Judgments,  deter- 
mine relative  rights  of  claimants  to  prop- 
erty In  summary  manner  by  motion. — Bon- 
ney V.  TlUey,  123  Cal.  126,  129,  65  Pac. 
801. 

17.  Purchaser  at  foreeloaare  ■ale— inter- 
est acqnlred  by. — Purchaser  at  sale  under 
Judgment  rendered  In  foreclosure  suit  ac- 
quires same  Interest  In  property  sold  as 
does  purchaser  In  property  sold  under  or- 
dinary money  judgment.  Upon  sale,  pur- 
chaser acquires  all  right,  title,  interest 
and  claim  of  debtor  thereto,  and  only  right 
to  redeem  from  sale  Is  left  In  mortgageor. 
—Duff  v.  Randall,  116  Cal.  226,  230.  58  Am. 
St.  Kep.  158,  48  Pac.  66.  See  Reynolds  v. 
London  &  L.  F.  I.  Co.,  128  Cal.  16,  20,  79  Am. 
St.  17,  60  Pac.  467. 

18.  Pnrebuer'a  title— As  to  oatare  ef. — 

The  purchaser  at  an  execution  sale  takes 
hie  title  subject  to  such  Hens,  easements 
and  equities  as  It  was  subject  to  In  the 
hands  of  the  defendant  In  execution,  unless 
he  can  show  that  he  Is  a  purchaser  In  good 
faith,  and  without  any  notice,  actual  or 
constructive,  of  the  existence  of  such  lien, 
easement  or  equity — Koch  v.  Wllcoxon,  30 
Cal.  App.  517.  168  Pac.  1048, 

As  to  iBterest  of  parehaser,  and  effect 
of  frandnleat  Judgment  of  redemption,  see 
par.  :5,  this  jiote, 

19.  A  purchaser  at  an  execution-sale.  In 
order  to  maintain  his  title  as  against  the 
claim '  of  a  third  penos,  must  have  pur- 
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chaseiT  without  any  notice  that  the  title 
was  other  than  the  record  showed  It  to  be. 
—Koch  T.  Wllcoxon.  SO  Cal.  App.  517,  15$ 
Pac  1048. 

20.  Notice  which  will  charge  the  pur- 
chaaer  necessarily  la  any  legal  notice 
which  he  may  have  received  of  the  defect 
in  the  title  prior  to  the  occurrence  of  the 
Bale  and  the  payment  of  his  money, — Koch 
V.  Wllcoxon,  30  Cal.  App.  517,  158  Pac. 
1048. 

21.  One  purchasing  real  property  at  en 
execution-sale  to  enforce  a  Judgment  the 
nature  of  the  title  acquired  by  such  pur- 
chaser la  endowed  with  that  of  absolute 
title  from  the  date  on  which  he  received 
Ills  certificate  of  purchase,  except  that 
within  the  ensuing  period  of  twelve  months 
thereafter  the  execution -debtor,  or  other 
parties  speclfled  In  the  code,  may  redeem 
the  property  on  compliance  with  the  pro- 
visions of  section  702,  post.  —  Leaver  v. 
Smith,  —  Cal.  App.  — ,  190  Pac.  1050. 

22.  It  the  Judgment-debtor  has  a  good 
title,  the  purchaser  gets  It;  If  a  partial 
title,  he  gets  that:  or  if  no  title,  he  gets 
nothing.  He  assumes  the  risk  of  defects 
In  the  debtor's  ti  tie :  and  this  is  true 
whether  he  purchased  with  or  without  no- 
tice.— Buxton  V.  Pennsylvania  Lumber  Co., 
221  Fed.  718. 

2S.  A  purchaser  Is  bound  to  examine,  'or 
cause  to  be  examined,  all  the  documents  of 
record  constituting  a  part  of  the  chain  of 
title  of  those  from  whom  he  buys.  The  rule 
applies  with  special  force  to  purchasers  at 
execution-sales,  and  to  Judgments,  and  to 
the  proceedings  under  which  such  sales  are 
made.  Of  such  equities  and  irregularities 
as  these  disclose,  the  purchaser  must  be 
deemed  to  have  had  notice.— Bu  xton  v. 
Pennsylvania  Lumber  Co.,  221  Fed.  718. 

24.  A  purchaser  from  a  purchaser  under 
a  decree  void  for  want  of  jurisdiction  Is  not 
a  bona  flde  purchaser  without  notice.  He 
is  bound  to  know  the  want  of  Jurisdiction. 
He  Is  bound  to  know  defects  In  papers 
showing  his  claim  of  title. — Buxton  v. 
Pennsylvania  Lumber  Co.,  221  Fed,  718. 

86.  Parties  attempting  to  enforce  a  void 
Judgment  may  be  responsible  as  trespass- 
ers. The  purchaser  at  a  sale  by  virtue  of 
its  authority  finds  himself  without  title 
and  without  redress. — Buxton  v.  Pennsyl- 
vania Lumber  Co.,  221  Fed.  718. 

2«.  8ame~Actloa  to  «alet  title— Frcvl- 
ovm  anlt  aad  Jndsmcat  mo  bar,  whcs.^ — 
Previous  suit  and  Judgment  against  the 
purchaser  will  not  be  a  bar  to  a  subsequent 
action  to  quiet  title  in  a  case  In  which  the 
first  action  was  brought  before  the  expira- 
tion of  the  one-year  period  provided  by 
section  702,  post,  in  which  the  right  of  re- 
demption exists,  and  the  second  action  to 
quiet  title  was  not  brought  until  after 
such  period  of  exemption  had  expired  and 
the  platntlfCs  rights  became  absolute  with- 
out any  limitation  whatever. — Iieaver 
Bmlth,  —  Cal.  App.  — ,  190  Pac.  1060. 


ST.    Same— D^ed   not   necessary  to  title. 

— The  issuance  of  a  deed  to  a  purchaaer 
of  real  property  at  sale  to  enforce  an 
execution  on  a  Judgment  is  not  essential 
to  the  vesting  of  the  title  in  the  plaintiff, 
and  such  deed  Is  not  necessary  and  indis- 
pensable evidence  to  the  title  of  the  pur- 
x;ha8er. — Leaver  v.  Smith,  —  Cal.  App.  — , 
190  Pac.  1050,  following  doctrine  in  Pollard 
V,  Harlow,  138  Cal.  890,  70  Pac.  454.  648, 
distinguishing  Knight  v.  Fair,  9  Cal:  117. 

28.  Relation— Deed    take*    e«cet  hy* — 

Transfer  Is  not  perfect  until  execution  and 
delivery  of  sheriffs  deed,  but  by  doctrine 
of  relation,  deed,  when  executed,  Is  to  be 
deemed  and  taken  as  though  executed  at 
date  when  lien,  of  which  it  Is  sequence, 
originated. — Foorman  v.  Wallace,  75  Cal. 
652,  556,  17  Pac.  680. 

29.  Rlsht  to  red een»— Exists  only  by  vlr- 
toe  ot  statntc. — Eldridge  v.  Wright,  65  Cal. 
531,  633.  See  Tuolumne  Redemption  Co.  v. 
Sedgwick,  16  Cal.  516. 

Aa  to  frandnlen*  JadBmeat  of  redemption, 

see  par.  15,  this  note. 

50.  Sale  of  real  property  apon  exeen- 
tlon — !■  eondltloBol  when  It  may  be  de- 
feated by  payment  of  certain  sum  by  cer- 
tain distinct  parties  within  certain  limited 
time.  If  not  paid  within  time,  right  to 
conveyance  becomes  absolute  without  any 
further  sale  or  other  act  to  be  performed 
by  anybody. — Page  v.  Rogers,  81  Cal.  292, 
801;  Robinson  v.  Thornton,  102  Cal.  675, 
680,  34  Pac.  120;  Duff  v.  Randall,  116  Cal. 
226,  230,  68  Am.  St.  Rep.  158.  48  Pac.  66; 
Breedlove  v.  Norwich  U.  P.  I.  Soc,  124  Cal. 
164.  166,  56  Pac.  770;  Reynolds  v.  London 
&  L.  F.  I.  Co.,  128  Cal.  16.  21,  79  Am.  St. 
Rep.  17,  60  Pac.  467. 

51.  Statntr  of  limitations  —  Not  appli- 
cable to  ■tranger  to  title — Rule  that  statute 
of  limitations  does  not  begin  to  run  against 
Judgment- debtor,  or  one  claiming  under 
him,  until  execution  of  sherlfTs  deed,  has 
no  application  to  stranger  to  Judgment,  or 
to  title  which  Is  not  derived  from  Judg- 
ment-debtor.—Robinson  V.  Thornton,  102 
Cal.  676,  684,  34  Pac  120. 

52.  Same — Oarontte  and  MeFarlond.  J.  J„ 
disafntlng,  holding  that  grantee  of  attach- 
ment-debtor may  not  enter  under  his  grant 
and  then  successfully  plead  statute  of  lim- 
itations as  against  holder  of  sheriffs  deed, 
which  Is,  In  due  course,  procured  by  virtue 
of  attachment  8uit.-H5ee  Jefferson  t. 
Wendt,  51  Cal.  673;  Leonard  v.  Flynn,  8S 
Cal.  635.  536,  23  Am.  St.  Rep.  500,  2«  Pac 
1097;  Pratt  v.  Pratt.  96  U.  8.  704,  710,  24 
L.  ed.  806. 

3S.    Stranger   to  Jndgncnt — Righte  of. 

— As  against  Judgment-debtor,  production 
of  Judgment,  execution,  and  sheriffs  deed 
Is  prima  facie  evidence  of  plaintiffs  right 
to  recover;  but  If  action  la 'against  stranger 
to  Judgment,  plaintiff  must  also  show  that 
Judgment-debtor  had  title  or  poaaesslon  of 
land  at  time  of  Hen  or  of  sale.  This  prior 
possesBloa  will  then- be  prima  fade  evidence 
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Of  rlffht  to  recover  In  ejectment  ae  against 
mere  poasesBlon  ol  defendant,  which  will 
be  deemed  lo  have  been  taken  subsequent 
to  sale. — Robinson  T.  Thornton,  102  Cal.  67S, 
681,  34  Pac.  120. 

34.  Title  acqnlred  by  plalntlfT— At  aalc 
upon  biK  ovrn  Judscntent  Is  affected  by  any 
defect  In  proceedings  by  virtue  of  which 
judsment  is  reversed. — Purser  v.  Cady,  120 
Cal.  214,  217,  53  Pac.  489. 

Aa  to  title   of  pnrcbaser  senerally,  see 

parH.  17-26,  this  note. 

35.  ShcrllPa  deed — Does  not  tranefer  anr 
nfter-aeqalred  latcreat  in  land,  and  juds- 
ment'debtor  la  not  estopped  from  showinK 
In  ejectment  suit  acatnst  him  that  subse- 
quent to  execution  of  sale  he  had  acquired 
different  title  from  that  which  was  sold 
under  Judgment. — Emerson  v.  Sansome,  41 
Cal.  552;  Robinson  v.  Thornton.  102  Cal. 
<75,  682,  34  Pac.  120. 

SC.  Sane— Under  forceloanre  of  mort- 
KmtC*- — Under  such  deed  the  purchaser  ac- 
quires all  the  right,  title,  and  interest,  of 
the  judgment- deb  tor  in  the  property  sold, 
as  of  the  date  of  the  mortgage,  inasmuch 
as,  by  the  doctrine  of  relation,  it  is  deemed 
and  taken  as  though  executed  upon  the 
date  when  the  lien  of  which  It  Is  the  se- 
quence originated. — Freelon  v.  Adrian,  ICl 
Cal.  18,  118  Pac.  220. 

ST.  SfaerllFe  eertlScate  to  parchaser— 
Bvtdcaee  of  c«Bl«abl«  latcreat  which  pur- 


chaser' has  In  land,  and  Is  "Instrument" 
whereby  an  intereat  or  title  Is  created 
within  meaning  of  section  1107  of  Civil 
Code. — Foorman  v.  Wallace,  76  Cal.  562,  556, 
17  Pac.  6  SO. 

See  Kerr's  Cyc.  Civil  Code,  j  1107  and 
note, 

38.  Sane— Not  reqnlved  to  be  recorded 

nor  to  be  filed  and  there  Is  nothing  to 
prevent  the  sheriff  correcting  a  clerical 
error  in  the  certificate  died  by  the  filing 
of  a  new  certificate. — Bristol  v,  Hershey,  7 
Cal.  App.  738,  741.  95  Pac.  1040. 

30.  "Real  property"  —  Conatrnctlon  of 
pbraae. — This  section  can  not  be  considered 
as  legislative  construction  of  phrase  "real 
property."  applicable  to  and  fixing  meaning 
of  same  phrase  where  used  In  section  671, 
ante,  providing  for  judgment-Hens. — Sum- 
merville  v.  Stockton  H.  Co.,  142  Cal.  529, 
fi89.  76  Pac.  243. 

40.  Title  and  Interest  acqnired  by  pnr- 
chaaer — General  rale. — The  purchaser  of 
realty  at  foreclosure  sale  acquires  all  right, 
title  and  Interest  of  mortgageor. — Leet  v. 
Armbruster.  143  Cal.  663,  666,  77  Pac.  653. 
See  Robinson  v.  Thornton,  102  Cat.  675,  34 
Pac.  120;  Duff  v.  Randall,  116  Cal.  226,  58 
Am.  St.  Rep.  1G8,  48  Pac.  66;  Breedtove  v. 
Norwich  I.  Co..  124  Cal.  164,  B6  Pao.  770; 
Reynolds  v.  London  &  L.  F.  I.  Co.,  128  Cal. 
16,  79  Am.  St.  Rep.  17,  60  Pac.  467;  Pollard 
V.  Harlow,  138  Cal.  390,  71  Pac.  464,  648. 


§  700a.   BALE  ABSOLXTTE,  WHEN ;  WHEN  SUBJECT  TO  REDEMPTION. 

Sales  of  personal  property,  and  of  real  property,  when  the  estate  therein  is  less 
than  a  leasehold  of  two  years'  unexpired  term,  are  absolute.  In  all  other  cases 
the  property  is  subject  to  redemption,  as  provided  in  this  chapter. 

The  ofl^r  must  give  to  the  purchaaer  a  certificate  of  sale,  and  ^e  a  dupli- 
cate thereof  for  record  in  the  office  of  the  county  recorder  of  the  coxinty,  which 
certificate  must  state  the  date  of  the  judgment  under  which  the  sale  was  made 
and  the  names  of  the  parties  thereto, 

[What  certificate  must  show.]  And  contain : 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid ; 

4.  If  the  property  is  subject  to  redemption,  the  certificate  must  so  declare, 
and  if  the  redemption  can  be  affected  only  in  a  particular  kind  of  money  or 
currency,  that  fact  must  be  stated. 

History:    Enactment  approved  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  684,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  458. 

I4  FacMlOBUTC  of  ■BMhanlea'  lien— Power  legal  power  at  such  time  to  execute  a  con- 
st al»rl>  aader  <cercc. — In  a  case  In  which  veyance  of  the  property,  or  to  do  anything 
the  worker   of  a  mine,  who  also  %m  the  connection  with  the  sale,  except  to  exe- 

holder  of  an  option  to  purcha.e,  Incura  ex-     ^^'^  t<>,f «  P"'"*^,''^^!'"  ^  ""'A^^te  sale 

"  .  \,      ...   „i,,„h  as  provided  by  the  above  section:  the  mine 

penae.  In  operatlna  the  mine  which  become     ^^^^^  ^^^^  ^^^^^^  ^^^^  ^^^^ 

a  lien  upon  the  mine,  covering:  both  the  ,„bJeot  to  redemption  under  the  provisions 
Interest  and  the  Interest  of  the  owner,  and  of  the  above  section  and  sections  701  and 
the  mine  is  thereafter  sold  on  the  fore-  702,  post. — Anthony  v.  Janssen,  183 '  Cal. 
closure  of  such  Ilea  the  sheriff  la  without     329,  191  Pac.  638. 
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§  701.  REAL  PR0PEBT7  SO  SOLD,  BY  WHOM  IT  MAT  BE  REDEEMED. 

Property  sold  subject  to  redemption,  as  provided  in  the  last  section,  or  any 
part  sold  separately,  may  be  redeemed  in  the  manner  hereinafter  provided,  by 
the  following  persons,  or  their  successors  in  interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest,  in  the  whole  or  any  part 

of  the  property ; 

2.  A  creditor  having  a  lim  by  judgment  or  mortgage  on  the  property  sold,  or 

on  some  share  or  part  thereof,  subsequent  to  that  on  which  the  property  was 
sold.  The  persons  mentioned  in  the  second  subdivision  of  this  section  are,  in 
this  chapter,  termed  redemptioners. 


History: 

Act 


Enacted  Man^  11.  1872,  re-enactment  ot  S  2S0  Practice 


BEDEMPTION— WHO  MAY  EEDEEM. 

1.  Amount  of  property  redeemed — Infer- 

ence as  to. 

2.  Distinction  between  right  of  mortgagee 

before  decree  of  foreclosure  and 
statutory  right  to  redeem. 

3.  Deed  of  trust — Porecloeure — No  right 

of  redemption. 

4.  Effect   attending   redemption  —  Upon 

what  depends. 
6.  Filing  duplicate  certificate  of  sale. 

6.  Interest  or  estate  vested  in  purchaser 

or  redemptioner — Can  not  be  super- 
seded by  lien  of  void  .judgment. 

7.  Interest  of  purchaser  at  execution-sale 

— May  be  seized  and  sold  before  ex- 
piration of  time  of  redemption, 

8.  Judgment  not  a  lien — Effect  of. 

9.  Judgment-lien  —  Does  not  attach  to 

property  conveyed  before  filed. 

10.  Mortgage — Foreclosure  suit — Bights  of 

ifersoas  interested. 

11.  Posthumous  judgment-lien. 

12.  Reason  for  distinction — Between  judg- 

ment-debtor and  redemptioner. 

13.  Bedemption  by  attorney — Bight  of  re- 

demptioner. 

14.  Redemptioners — Definition  of. 

15, 16.  Same — Judgment-debtor  is  not  redemp- 
tioner. 

17.  Same — Judgment -creditor  is  not  re- 
demptioner, when. 
18, 19.  Same — Second  subdivision  of  section 
defines  class, 

20.  Bedemption  of  city  lands — Commission- 

ers to  fund  debt-^Not  authorized  to 
effect. 

21.  Sale  under  prior  mortgage — Bondholder 

under  trust  deed  may  redeem. 

22.  Slander  of  title — Action  is  maintain- 

able. 

23.  Successors  in  interest — Stand  is  place 

of  judgment-oebtors. 

24.  Same — Defendant  in  eseention  may  re- 

deem. 

25.  Same — Homestead-right — Wife  ai  suc- 

cesBOT  in  interest. 


26.  Same  —  Purchaser  of  real  estate  at 

execution-sale. 

27.  Same — Successor  in  interest  redeems  in 

that  capacity. 

28.  Same — Tenant  in  common  acquires  in- 

terest, of  whom. 

20.  Title— To  portion  of  tiaet— As  affect- 
ing right  to  redeem. 

30.  Same — Bights  of  successive  lienholders. 

Am  ta  VT  bet  her  pnrehMcr  or  mortmrng^ 
from  tb«  orlslnal  owB«r  mmr  a(t«r  ■  ■nlc 
nnder  ■  prior  mortsase  sad  darlns  the  re- 
ilemvtloM   period,   he   ■   rodeoiptloBcr.  see 

note  29  L,  R.  A.  (N.  S,)  608. 

1,  AmoDot  ot  property  redeemed—Infer- 
enec  ma  to. — Inference  IB,  when  redemption 
ts  efTented  under  provisions  of  this  section 
and  Section  700,  ante,  that  redemption  Is 
made  of  wtiole  property  sold,  and  this  in- 
ference is  sustained  by  provisions  of  sec- 
tions 702,  703,  post.— Eldrldge  v.  Wright,  5S 
Cal.  6S1,  SS4. 

2.  Dlattactlw  betwecB  rlsU  of  mmrt- 
•■Ce*  before  decree  of  forcclooiire  aod  stat- 
ntorr  rli^t  to  redeeai  from  judgment,  sec 
Bldrldge  V.  Wright,  SB  Cal,  fi36,  526  and 
cases  cited. 


S.    Deed  of  tmst— Pvrcclosare— No  right 

of  redemption. — In  those  cases  In  which 
security  upon  land  is  given  In  the  form  of 
a  trust  deed  Instead  of  a  mortgage  no  suit 
iB  required  for  the  sale  of  property,  and 
there  Is  no  right  of  redemption ;  if  the 
property  Is  sold  for  no  more  than  sufHotent 
to  satisfy  the  claim  of  beneficiary,  then  all 
subsequent  Hens  fall;  subsequent  lien- 
holders  have  a  right  to  purchase  the  land 
under  the  trust  deed  for  their  own  pro- 
tection, but  beyond  that  they  can  not  go. — 
City  Lumber  Co.  v.  Brown,  —  Cal,  App.  — . 
1S9  Pac.  880. 

4.  Effeet  attending  redemption— C  poo 
vrbnt  depend*. — The  effect  attending  re- 
demption of  property  sold  subject  to  re- 
demption depends  upon  character  of  person 
malting  redemption.  It  made  by  "redemp- 
tioner" as  defined  In  second  subdivision  of 
this  section,  and  there  be  no  further  re- 


ITVO 


Digitized  by 


Google 


Tit.  IX,  Ck.  I.I  mDimnVT-IABS,  POSTHUMOUfl— RBmBHPTION. 


d«niption  within  statutory  period,  redemp- 
tioner  is  entitled  to  deed  from  sheriff 
conveyinc  to  him  Interest  of  Judsment- 
debtor  therein;  but  if  made  by  Judgment- 
debtor  or  his  successor  In  Interest,  effect 
of  sale  Is  terminated,  which  fact  Is  made 
to  appear  on  record  by  certificate  of  re- 
demption and  note  thereof  on  margin  of 
certificate  of  sale. — Calkine  v.  Steinbach, 
«6  Cal.  117,  121,  4  Pac.  IIOS. 

S.    Fllins  duplicate  ecrtifleate  of  saie  in 

mode  prescribed  by  statute  Imparts  con- 
structive notice  to  subsequent  purchasers 
of  estate  acquired  under  it. — Pave  v.  Rog- 
ers, 81  Cal.  298,  809. 

•.  Interest  mr  estate  veatcd  In  pnrchaiieT 
or  redcmptloner— <;an  mot  be  snperaedcd 
by  Ilea  of  -roM  Jadgaicnta  which  would 
prejudice  his  pre-existing  right. — Bennett 
V.  Wilson,  122  Cal.  B09,  614,  68  Am.  St. 
Rep.  <1,  66  Pac.  890. 

7.  Intereet  of  parch  aaer  at  execntlOD- 
«al« — Mar  be  aelsed  and  sold  before  ezpira- 
tlon  of  time  of  redenptlon. — He  has  same 
quality  of  estate  before  as  after  time  for 
redemption  expires,  only  in  former  case 
title  has  not  become  consummated  and  la 
subject  to  be  defeated  by  redemption.  His 
Interest  Is  of  an  equitable  estate  In  land 
in  both  cases,  and  not  merely  lien  before 
period  for  redemption  expires. — Page  v. 
Rogers,  31  Cal.  293,  306. 

8.  JudKmeat   not  B   Ilea  —  Eilfeet  of. — 

A  Judgment  which  does  not  constitute  lien 
upon  land  does  not  entitle  to  redemption. — 
While  V.  Costlgan.  8  Cal.  Unrep.  641,  68 
Pac.  1075,  1077. 

B.  Jndgment-lien — Dora  not  attach  to 
property  eonvcyed  before  ftled. — In  a  case 
in  which  A  recovers  a  Judgment  against 
B.  Who  at  the  time  is  the  owner  of  real 
property,  but  before  final  rendition  of  the 
Judgment  so  as  to  give  A  a  lien  upon  such 
real  property  B  conveys  the  property  to  C, 
on  the  sale  of  such  property  under  the 
foreclosure  of  a  prior  mortgage,  under  the 
provisions  of  subdivision  2  of  the  above 
section  A  will  not  be  entitled  to  redeem 
from  such  foreclosure  sale  where  the  rec- 
ord owner  at  the  time  of  the  final  rendi- 
tion of  A'fl  Judgment  was  not  a  party  to 
the  action,  but  was  an  Innocent  purchaser 
in  good  faith,  notwithstanding  the  fact  that 
the  Judgment-debtor  may  have  conveyed 
the  land  to  such  purchaser  for  the  purpose 
of  defrauding  his  creditors. — Fly  t.  Cllne, 
—  Cal.  App.  — ,  193  Pac.  615. 

10.  Mortgage — Foreelosare  salt — Right* 
of  peraona  laterested. — Where  the  security 
for  the  repayment  of  money  Is  in  the  form 
of  a  mortgage  on  land,  and  the  obligation 
Is  not  met,  enforcement  of  the  mortgage 
must  be  by  foreclosure  and  sale  In  order 
to  subject  the  property  to  the  satisfaction 
of  the  debt,  and  subsequent  llen-h61ders 
have  an  opportunity  to  Join  In  the  action 
and  to  promote,  If  possible,  a  sale  for  a 
■ufllcient  amount  to  satisfy  their  own  as 
well  as  the  prior  claim,  and  they  are  also 
entitled  to  the  right  of  redemption  under 


the  provisions  of  the  above  section. — City 
Lumber  Co.  v.  Brown,  —  Cal.  App.  — ,  189 
Pac.  830,  following  the  doctrine  In  Whit- 
ney T.  Higglns,  10  Cal.  647,  70  Am.  Dec. 
748. 

11.  PoatknmoHa  IndgnMnt-ilca.  —  Provi- 
sion In  section  1606,  post,  relating  to  Judg- 
ment-creditor having  Judgment  rendered 
against  testator  or  Intestate  In  his  lifetime, 
and  providing  for  redemption  of  real  estate 
of  decedent  in  like  manner  and  with  like 
effect  as  if  judgment-debtor  were  still  liv- 
ing, read  in  connection  with  definition  of 
redemption  as  contained  in  subdivision  2 
of  this  section,  is  recognition  of  existence 
of  posthumous  Judgment-lien.  Concurrent 
provisions  of  general  practice  and  of  pro- 
bate procedure  leave  no  doubt  of  Intention 
of  code  not  to  extinguish  lieu  upon  death 
of  debtor. — Morton  v.  Adams,  124  Cal.  229, 
231,  71  Am.  SL  Rep.  68,  66  Pac.  1088. 

13,  Reason  for  dletlaetlon  —  Between 
Indgment-dcbtor  and  redempttoner  Is  that 
If  latter  were  permitted  to  redeem,  with- 
out paying  prior  Hen  held  by  purchaser, 
title  would  pass  to  redemptloner,  and  Hen 
of  purchaser  would  be  defeated.  But  If 
Judgment-debtor  redeem,  he  is  restored  to 
bis  estate,  and  Hen  held  by  purchaser  will 
be  available.— Sharp  v.  Miller,  47  Cal.  32,  85. 

IS.  RcdcBiptton  by  attorney— Right  of 
redcmptlOBor. — Where  real  property  of 
Judgment-debtor  is  sold  under  execution, 
and  before  time  for  redemption  has  elapsed. 
Ills  attorney  takes  assignment  of  certificate 
of  sale  from  purchaser,  consideration  being 
the  amount  required  for  redemption — a 
small  fraction  of  the  value  of  the  property 
— held,  that  where  attorney  paid  his  own 
money  for  such  assignment,  though  with- 
out consent  of  his  client,  he  holds  title  as 
involuntary  trustee  for  his  client,  with  at 
most  a  Hen  for  sum  expended  In  procur- 
ing transfer,  and  that  another  Judgment- 
creditor  of  client  can  not  subject  such 
equitable  estate  in  land  to  payment  of  his 
JudRment — right  of  client  to  enforce  his 
equity  against  his  trustee  being  purely 
personal  right  which  he  may  waive  If  he 
chooses  so  to  do, — Fisher  v.  Mclnerney,  137 
Cal.  28,  36,  92  Am.  St.  Rep.  68,  69  Pac.  622 
907,  (Beatty,  C.  J.,  dissenting,  holding  that 
interest  In  land  held  by  attorney  for  client 
as  such  voluntary  trustee  should  not,  at 
option  of  client,  be  placed  beyond  reach 
of  another  Judgment-creditor, 

14,  RedemptioBere — Deflnltlon  of. — Per- 
sons mentioned  in  second  subdivision  of 
statute  are  termed  redemption  era.  and  If 
property  sold  be  redeemed  by  such  re- 
demptloner another  redemptloner  may 
within  sixty  days  after  redemption  again 
redeem  It  from  last  redemptloner  on  mak- 
ing payments  prescribed  by  section  703, 
post.— Calkins  v.  Steinbach.  66  Cal.  117,  120. 
4  Pac.  1103. 

15,  Same— Jadgmeat-debtor  la  BOt  re- 
demptloner within  meaning  of  second  sub- 
division of  this  section. — Toakum  y.  Bower, 
hi  Cal.  539,  541. 
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16.  Jadgment-debtora  and  their  succes- 
■ors  In  interest  do  not  come  within  clasa 
termed  "redemptionerB." — Phillips  v.  Hac- 
art,  lis  Cal.  iS2,  565,  64  Am.  St.  Rep.  S69,  4fi 
Pac.  848. 

17.  Smmc— Judsmclit-eTcdltor  Is  not  re- 
dcatyilnncr  wbeD  Judgment  acquired  is  not 
lien  upon  land. — Bavley  v.  Ward,  27  Cal. 
370.  372;  Perkins  Center.  SS  Cal.  713, 
722. 

18.  Sam^— Second  ■nbdlvlslon  of  scetlAB 
defines  class  Of  persons  who  have  right  to 
exercise  privilege  of  redemption.  It  does 
not  limit  or  define  extent  of  right.  Limita- 
tions upon  right  are  found  in  other  provl- 
sions  of  statute. — Bldrldge  v.  Wright,  S5 
Cal.  531,  535. 

19.  As  to  redemption,  debtors,  Judgment- 
creditors,  etc.,  under  act  of  April  29,  18S1, 
see  People  ex  rel,  Thorne  v.  Hays,  4  Cal. 
127.  141,  150. 

90,  Redemption  of  city  lands — CobubiIs- 
■loners  to  fund  debt— Not  ■nthoFlscd  to 
effect, — Redemption  of  lands  of  city  of  San 
Francisco  sold  under  execution,  commission- 
ers of  funded  debt  not  authorised  to  effect, 
etc. — See  People  ex  rel.  Thorne  v.  Hays,  4 
Cal.  127,  141,  148. 

SI,  Sale  ander  prior  ■tortgasc— Boad- 
bolder    nader   tr»t    deed    may  redeem, — 

Under  the  proTislona  of  the  above  section 
a  holder  of  bonds  secured  by  a  trust  deed 
upon  the  property  of  a  Judgment-debtor 
which  Is  sold  on  foreclosure  of  a  prior 
mortgage  is  a  creditor  of  the  owner  of  tlie 
property  thus  sold  at  foreclosure  sale,  and 
accordingly  Is  entitled  to  a  Hen  upon  the 
property  by  virtue  of  the  deed  of  trust 
as  security  for  the  payment  of  the  bonds 
held  by  him,  and  consequently  in  a  posi- 
tion as  a  lien-creditor  to  redeem  the  prop- 
erty.— Mitchell  V.  Price.  —  Cal.  App.  — . 
196  Pac.  82.  following  the  doctrine  in  Frink 
V.  Murphy,  21  Cal,  108.  81  Am,  Dec.  149. 

23.  sunder  st  title— Action  for  la  nula- 
talaablc  by  one  who  poasessca  an  estate 

ar  latcrcst  only,  in  real  or  personal  prop- 
erty, and  to  entitle  plaintiff  to  status  of 
redemptioner  In  such  action  It  Should  be 
alleged  in  complaint  that  he  was  mort- 
saffeor  or  Judgment-debtor  or  successor  In 
Interest  of  judgment -debtor,  or  creditor 
having  lien  by  Judgment  or  mortgage  on 
property  sold. — Edwards  v.  Burrls,  60  Cal. 
1S7.  160. 

SS.  Sncccasora  la  latcreat-~4taBd  la 
place  of  Ivdsaicnt-dcbtora.  and  when  statute 
uses  term  "Judgment-debtors,"  as  contra- 
distinguished from  "redemptloners."  words 
should  be  construed  broadly  enough  to  In- 
clude successors  In  Interest  of  Judgment- 
debtor.— Phillips  V.  Hagart,  113  Cal.  552, 
655.  54  Am.  St.  Rep.  369.  46  Pac.  843. 

24,  Satne^Defendant  In  excentlon  may 
redeem  from  execution  sale  notwlthatand- 
Ing  he  has  conveyed  to  another  property 
sold  under  execution. — Toakum  r.  Bower, 
61  Cal.  639,  640. 


SB.  SasM  —  Haaiestcad-rlKht  —  Wife  aa 
aaeecaaar  la  lateraat. — Filing  of  declara- 
tion of  homestead  gives  to  wife  Interest  In 
premises  of  which  she  can  not  be  devested 

by  any  act  of  her  husband  alone  or  by  any 
act  taken  against  him  alone.  By  declara- 
tion of  homestead  some  portion  of  his  title 
passes  to  wife,  and  she  has  right  of  re- 
demption as  his  successor  in  Interest. — 
Watts  V.  Oailagher,  97  Cal.  61,  62,  37  Pac. 
626.  See  Hefner  v.  Urton,  71  Cal,  479.  480. 
12  Pac.  486. 

as.  Same— Pnrehaaer  of  real  estate  at 
cxecatlon-aalc,  whatever  be  nature  of  pur- 
chaser's title,  whether  legal  or  equitable,  is 

"successor  In  interest"  of  judgment-debtor 
Within  meaning  of  term  as  used  in  this 
section  of  code. — Pollard  v.  Harlow,  138 
Cal.  390.  398,  71  Pac  464,  648. 

37.  Same— Saceeseor  In  Interest  redccma 
in  that  Capacity  where  he  presents  his  evi- 
dence of  title  to  commissioner,  pays  money 
required,  and  receives  certificate. — Pollard 
V.  Hartow,  138  Cal.  890,  398.  71  Pac.  4S4, 
648. 

28.  Saase— Teaant  la  commoa  aeqnirca 
lBia«at  of  co-tenant  and  la  entitled  to  re- 
deem as  successor  in  Interest  of  such  co- 
tenant.  Upon  his  redemption,  effect  of  sale 
is  terminated  and  he  thereupon  acquires  an 
equitable  Hen  upon  the  Interest  of  his  co- 
tenant  in  lands  for  his  proportion  of  money 
paid  in  effecting  redemption;  and  he  has  his 
action  to  recover  his  proportion,  and  may 
obtain  decree  to  effect  that  in  default  of 
such  payment  interest*  of  co-tenant  in 
lands  be  foreclosed. — Calkins  v.  Stelnbach, 
«6  Cal.  117.  120,  4  Pac.  1103. 

39,  Title— T*  portion  of  tract— Aa  af- 
feetlBB  rlglit  to  rcdeeau — Where  the  plain- 
tiff obtains  decree  foreclosing  lien  upon 
block  of  land  ordering  whole  block  to  be 
sold  by  sheriff,  ant.  In  satisfaction  of  his 
lien  therein  purchases  whole  block  at  sher- 
iff's sale  under  that  order  as  property  of 
Judgment- debtor,  and  by  virtue  of  such 
purchase  demanded  of  sheriff  a  deed  of 
whole  block — under  this  state  of  facts, 
held  that  plaintiff  will  not  be  heard  to  ob- 
ject to  redemption  on  ground  that  Judg- 
ment-debtor never  owned  entire  block;  and 
held,  further,  that  it  was  not  valid  objec-  • 
tlon  to  redemption  of  whole  block  by 
Judgment-debtor  that  before  such  redemp- 
tion he  had  sold  part  of  said  block — South- 
ern Cal.  L.  Co.  v.  McDowell,  106  Cal.  99, 
101,  38  Pac.  627.  See  L.orenzana  v.  Cama- 
rlllo,  46  Cal,  125:  Yoakum  v.  Bower,  61  Cal. 
639:  Eldrldge  v.  Wright,  66  Cal.  631,  543, 

30.  Same — Rlsbta  of  aveccsalTc  llca- 
liolders. — Title  of  plaintiff  which  originates 
in  levy  of  attachment  older  than  that 
claimed  by  defendant  must  prevail  against 

Junior  lien  claimed  by  defendant,  and,  as 
successor  in  interest  of  Judgment-debtor, 
party  is  entitled  to  redeem  land  conveyed 
to  him  upon  execution-sate  under  this  sec- 
tion, and  defendant  as  Judgment-creditor 
has  also  same  right. — Porter  v.  Pico,  65 
Cal.   166.  17S. 
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§702.   WHEN  IT  HA7  BE  REDEWMKD,  AND  BEDEMPTION  MONET. 

The  judgment  debtor,  or  redemptioner,  may  redeem  the  property  from  the 
purchaser  any  time  within  twelve  months  after  the  sale  on  paying  the  pur- 
chaser the  amount  of  his  purchase,  with  one  per  cent  per  month  thereon  in  addi- 
tion, up  to  the  time  of  redemption,  together  with  the  amount  of  any  assessment 
or  taxes  which  the  purchaser  may  have  paid  thereon  after  purchase,  and 
interest  on  such  amount.  And  if  the  purchaser  be  also  a  creditor,  having  a 
prior  lien  to  that  of  the  redemptioner,  other  than  the  judgment  under  whicli 
said  purchase  was  made,  the  amount  of  such  lien  with  interest. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  231  Practice  • 
Act  as  amended  1860;  amendment  approved  February  15,  1876,  Code 
Amdts.  1875-6,  p.  96;  March  27,  1895,  SUts.  and  Amdts.  1895,  p.  226; 
February  26,  1897,  Stats,  and  Amdts.  1897,  p.  41. 

appHcatlon  to  beIob  under  foreclosure  of 

mortgage  executed  prior  to  enactment  ot 
such  amendment. — Savlngrs  Bank  v.  Bar- 
rett, 126  Cal.  413,  417,  58  Pac.  914.  See 
Barnltz  v.  Beverly,  163  U.  S.  118,  41  Xj.  ed. 
93,  16  Sup.  Ct.  Rep.  1042. 

2>  Sane— Ex  teuton  of  time  of  rcdemp- 
tloB— -Anendment  of  code. — Where  mort- 
gage was  made  prior  to  amendment  of  this 
section  extending  period  of  redemption  from 
six  months  to  one  year,  mortgageor  as 
purchaser  la  entitled  to  deed  In  time  pro- 
vided In  statute  before  amendment,  1.  e.,  in 
six  months  from  date  of  sale. — Tuohy  v. 
Moore,  183  Cal.  616,  51S,  «&  Pac.  1107:  Halone 
V.  Roy,  134  Cal.  844,  345.  66  Pac.  813.  See 
Savings  Bank  v.  Barrett,  126  Cal.  418,  58 
Pac.  914;  Benson  v.  Bunting,  127  Cal.  632. 
59  Pac.  991;  Haynea  v.  Tredway,  133  Cal. 
400,  403.  65  Pac.  892;  Barnitz  v.  Beverly. 
163  U.  S.  118,  119.  41  L.  ed.  93,  16  Sup.  Ct. 
Rep.  1042. 

8.  Same — Jadpnenl-debtor**  right  to  re- 
demption Is  governed  by  law  In  effect  when 
contract  was  made  and  Judgment  obtained, 
and  not  by  law  in  force  under  subsequent 
amendment. — ^Welsh  v.  Cross,  146  Cal.  621, 
623,  81  Pac  229. 

4,  Same  —  Lestelatare.  by  ■nbscqnent 
amendment*  im  power  lee*  to  dim  In  lata 
aaioant  which  purchaser  should  receive  as 
redemption  from  execution -sale, — Thresher 
T.  Atchison,  117  Cal.  72,  76,  5»  Am.  St.  Rep 
1S9,  48  Pac.  1020. 

B.  Same— PayaieBt    npon  redcmptloa — 

Effect  of  amendment  of  Ktntote. — Where, 
at  date  of  sale,  section  provided  that  re- 
demption from  sale  might  be  made  within 
six  months  by  paying  to  purchaser  "the 
amount  of  his  purchase,  with  two  per  cent 
thereon  In  addition,  up  to  time  of  redemp- 
tion," with  any  taxes  or  assessment  that 
he  might  have  paid  for  his  purchase,  and 
before  redemption  amendment  of  section 
was  passed  (Stata^  1895,  p.  22S)  whereby 
it  was  provided  that  redemption  might  be 
effected  by  paying  amount  of  purchase, 
"with  one  per  cent  per  month  thereon  In 
addition,  up  to  time  of  redemption,"  with 
whatever  taxes  and  assessments  that  might 
have   been   paid   by  purchaser ;  held,  that 


BEDEMPTIOX— WHEN  MAY  BE  MADE— 
BEDEMPTION-MONET. 

1.  Change  in  law — As  to  period  of  re- 

demption— Operation  of. 

2.  Same— Extension  of  time  of  redemp- 

tion— Amendment  of  code. 

3.  Same — Judgment-debtor's  right  to  re- 

deem. 

4.  Same  —  Legislature,   by  aubseguent 

amendment — Is  powerless  to  dmiin- 
ish  amount. 
6.  Same  —  Payment  upon  redemption  — 
Effect  of  amendment  of  atatute. 
6, 7.  Same — ^Purchaser  at  public  sale  is  pro- 
tected. 

5.  Computation  of  time  of  redemption. 
9.  Construction  of  seetion. 

10- 12.  Jndgment-debtoT — Not  redemptioner. 

13.  Legal  title — During  redemption  period. 

14.  Lien  for  deficiency — As  to  generally, 

15.  Same — Injunction  will  issue  to  reatrain 

sale. 

16^*17.  Mistake  as  to  statute  governing  time  of 
redemption  —  Fraudulent  misrepre- 
sentation as  to. 

IS.  Obligation  of  contract — When  pot  im- 
paired. ' 

*  19.  Purchaser — As  both  creditor  and  par- 
chaser — Prior  lien. 

20.  Same — As   member  of  partnership — 

Not  redemptioner  within  meaning  of 
section. 

21.  Sale  by  sheriff — la  regarded  as  sale  by 

judgment-debtor. 

22.  Sale  nnder  execution — Judgment-credi- 

tor's right  of  redemption. 

23.  Same — Bedemption  limited  as  to  time. 
S4, 25.  Sheriff — Is  agent  of  purchaser  —  For 

purpose  of  receiving  payment. 
26.  Statutory  right  to  redeem  homestead 
— Vests  in  administrator  or  aurviving 
wife. 

1.  Chance  In  law— A«  to  period  of  re- 
demption—Opernt  ion  ot. — Amendment  of 
this  section  passed  In  1695  <Stats.  1896,  p. 
226).  extending  time  for  redemption  from 
sales  under  execution  to  one  year,  has  no 
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purchaaer  became  vested  with  an  Intereat 
in  land,  and  with  right  of  payment  to  hihi 
of  amoont  of  his  purchase,  with  two  per 
cent  per  month  until  time  of  such  payment 
upon  redemption. — Thresher  v.  Atchison, 
117  Cal.  73.  74,  76,  69  Am.  St.  Rep.  169,  48 
Pac.  1020. 

8.  Same — PttFChaacr  mt  public  wale  Is  pro- 
t*«t»d  from  any  ImpalntieBt  of  kin  title  by 

subsequent  legislation,  for  his  title,  what- 
ever it  may  be,  is  fully  governed  by  laws 
in  force  at  time  of  his  purchase.  So  also 
rfdemptlon,  its  incidents  and  rights  are 
governed  by  laws  in  force  at  time  of  sale. 
—Leet  V.  Armbruster,  148  Cal.  668.  667,  77 
Pac.  658. 

7.  But  such  purchaser  Is  subject  to  and 
Ilia  rights  are  governed  by  the  laws  in  force 
at  the  time  of  his  purchase  at  the  foreclo- 
Bure-sale,  Including  the  right  of  redemption 
therefrom  and  of  Its  Incidents  and  rights 
then  existing,  and  the  nature  of  the  title  ac- 
quired by  such  purchaser  and  his  rights 
under  his  purchase  depend  wholly  upon  the 
provisions  of  such  existing  laws;  the  opera- 
tion of  the  law  then  existing  can  in  no  sense 
he  violative  of  the  constitutional  rights  of 
the  purchaser  or  deprive  him  of  his  rights 
without  due  process  of  law. — Leet  v.  Arm- 
bruster. 143  Cal.  663.  77  Pac.  653. 

R.  Can  pu  tat  ion  of  flnic  of  redemplion. 
— Where  execution-sale  took  place  October 
5.  1874,  and  sherlfTs  deed  was  executed  on 
April  6,  1876,  held  that  Judgment-debtor 
had  whole  of  fifth  day  of  April  to  redeem, 
and  that  sheriff  had  power  to  execute  deed 
only  after  period  for  redemption  had  passed, 
and  that  sheriff's  deed  executed  before  was 
!void. — Perham  v.  Kuper.  61  Cal.  331,  332. 
See  Gross  v.  Fowler.  21  Cal.  392;  Bernal  v. 
'Clelm,  33  Cal.  668.  676;  Moore  v.  Martin.  38 
Cal.  428,  439;  Hall  v.  Yoell.  45  Cal.  584. 
688. 

9.  Cmmmtrmettom  oC  scctloa. — Where  In- 
cumbered realty  is  conveyed  to  a  trustee 
to  sell  and  apply  the  proceeds  to  the  pay- 
ment of  the  debt  and  expenses  and  then  to 
apportion  the  residue  among  three  different 
creditors,  and  the  mortgage  Is  foreclosed 
and  the  certificate  of  title  Is  obtained  by 
assignee  of  two  of  the  three  beneficiaries, 
the  third  can  not  have  the  trust  restored 
after  expiration  of  the  time  for  redemp- 
tion by  offering  to  pay  the  fpll  redemption 
price  and  the  amount  due  the  others.  The 
right  of  redemption  open  to  such  bene- 
flcfarles  was  not  an  equitable  right  to  be 
exercised  at  their  pleasure,  but  the  stat- 
utory right  declared  In  this  section. — Mc- 
Nult  V,  Nuevo  Land  Co.,  167  Cal,  459.  140 
Pac.  6. 

10.  JudKBietit-debtor  —  Not  rrdemptloner 

In  sense  In  which  that  term  Is  employed  in 
this  section. — Sharp  v.  Miller,  47  Cal.  82.  85. 

11.  Where  Judgment -debtor  redeems  he 
is  required  to  pay  only  purchase-money, 
with  per  cent  prescribed  In  statute,  to- 
gether with  taxes,  etc.  But  If  "redemp- 
tloner,"  or.  In  other  words,  creditor,  hold- 
ing subsequent  lien  on  property,  redeems. 

18 


ha  must  also  pay  to  purchaser  any  Hen  he 
may  have  prior  to  that  of  redemptloner 
other  than  that  for  which  property  waa 
sold.— Sharp  v.  Miller.  47  Cal.  82,  86. 

12.  Judgment-debtor  In  redeeming  prop- 
erty la  not  required  to  pay  prior  lien  held 
by  certain  partnership  of  which  purchaser 
at  execution-sale  waa  member. — Campbell 
V.  Oaks,  68  Cal.  222,  226,  9  Pac.  77. 

18,  Lecai  title  —  Dnrlns  redemption 
period. — Legal  title  remains  In  Judgment - 
debtor  or  mortgageor  while  time  for  re- 
demption Is  running. — Simpson  v.  Castle, 
62  Cal.  644,  649. 

14.  Uen  for  defleicney — Am  to  geacrally. 

— Prior  to  amendment  of  1859,  where  real 
estate  subject  to  judgment-lien  waa  sold 
under  execution  on  judgment,  to  judgment- 
creditor,  for  sum  less  than  whole  amount 
of  judgment,  he  still  continued  to  be  a 
"creditor  having  a  lien  for  the  unsatisfied 
portion."  and  another  Judgment-debtor  or 
redemptloner.  with  subsequent  Hen,  could 
redeem  without  paying  judgment;  but  as 
a  result  of  decision  In  McMillan  v.  Richards, 
9  Cal.  413,  legislature  modffled  rule  estab- 
lished In  that  case  by  enacting  that  "after 
sale  of  any  real  estate,  Judgment  under 
which  sale  was  had  shall  cease  to  be  a  Hen 
on  such  real  estate."  By  amendment, 
clause  excusing  payment  of  Judgment  for 
deficiency,  on  redeeming,  la  equivalent  to 
explicit  declaration  that  during  time  for 
redemption  unsatisfied  portion  of  Judgment 
Is  not  lien  on  land  sold  under  Judgment. — 
Simpson  V.  Castle,  62  Cal.  644,  646,  649. 

IBi  Same— lajHethm  will  Issue  to  re- 
strain sale  of  property  levied  on  execution 
on  ground  that  sale  and  sheriff's  deed  In 
pursuance  of  It  will  cast  cloud  on  plain- 
tifT's  title,  where  sale  was  threatened  on 
Judgment  for  deficiency. — Simpson  V.  Cas- 
tle, 62  Cal.  644,  649. 

15.  Mistake  as  to  atatnfe  governing  time 
of  redemption — Frandnlent  mlnreprescntn- 
lion  as  to. — In  actions  where  defendant  re- 
lies mainly  upon  fact  that  statutory  period 
of  redemption  was  allowed  to  expire  before 
bill  filed,  but  court  found  In  this  connec- 
tion that  before  time  had  expired  to  re- 
deem plaintiff  was  assured  by  defendant 
that  he  would  not  be  urged,  that  statutory 
time  to  redeem  would  not  be  Insisted  upon, 
and  that  plaintiff  believed  and  relied  upon 
such  assurances;  held,  under  such  circum- 
stances, that  purchaser  Is  eatopped  to  in- 
sist upon  statutory  period  notwithstanding 
assurances  were  not  In  writing  and  were 
made  without  consideration,  upon  ground 
that  debtor  was  lulled  Into  false  security. 
— Benson  v.  Bunting,  127  Cal.  632,  686,  78 
Am.  St.  Rep.  81.  59  Pac.  991.  See  Lucas  v. 
Nichols,  66  HI.  41.  See  Ind.  Butt  v.  Butt, 
91  Ind.  305;  McMakIn  v.  Schenck.  98  Ind! 
264.  Ky.  Southard  v.  Pope.  9  B.  Mon.  261, 
264;  Grlffln  v.  Coffey.  9  B.  Mon.  452,  50  Am. 
Dec.  619;  Martin  v.  Martin,  16  B.  Mon.  8. 
N.  J.  Combs  v.  Little,  4  N.  J.  Bq.  310.  314, 
40  Am.  Dec.  207.  Team.  Oulon  V.  Zxtckei 
1  Head  110. 


Digitized  by 


TIU IX,  Ch.  I.]  REDBHPnON— BT  JUI>QMBirT.J>BBTOR.  BTC. 


1 T.  Where  In  foreclosure  of  morteraere 
and  sale  thereon  defendant  represented  to 
plaintiffs  that  they  had  a  full  year  In  which 
to  rndeem,  whereas  redemption  should  have 
been  made  within  six  months  under  statute 
as  exlatlns  at  time  of  sale,  and  where  de- 
fendant's attorneys,  as  well  as  defendant, 
knowing  that  plaintiffs  reposed  full  con- 
fidence In  them,  repeatedly  Informed  plain- 
tiffs that  they  had  a  full  year  In  which  to 
redeem :  held,  that  no  injustice  w,ould  be 
done  defendant  In  permitting  plaintiffs 
afterwards  to  redeem  upon  supposed  basis 
of  twelve  months*  period  for  redemption, 
and  that  refusal  of  plaintiff's  offer  to  re- 
deem, made  within  that  time,  under 
circumstances  operated  as  fraud  upon 
plantiffa  and  -  entitled  them  to  relief  In 
equity,— Benson  v.  Buntinc.  127  Cal.  ESI, 
536.  78  Am.  St.  Rep.  81,  69  Fac.  991, 

18.    Obllsatlon    of  coatTMt— Wkrn  mot 

lupatred. — Essential  distinction  seems  to 
be  that  If  party  who  complains  of  opera- 
tion of  law  In  reference  to  amount  to  be 
paid  upon  redemption  Is  himself  not  In- 
jured by  it,  and  if  obllrations  of  his  eon- 
tract  are  not  Impaired,  he  can  not  be  heard 
to  complain,  nor  will  law  be  held  as  to 
him  to  violate  any  of  his  rights. — Hooker 
V.  Burr.  137  Cal.  663.  671.  99  Am.  St.  Rep. 
17.  70  Pac.  778,  afflrmed,  194  U.  S.  416, 
48  U  ed.  1048,  See  Tuolumne  R.  Co.  v.  Sedg- 
wick. IB  Cal.  616:  Connecticut  M.  I*  I.  Co. 
V.  Cushman,  108  U.  S.  61,  27  L.  ed.  «48; 
Barnltz  v.  Beverly.  168  IT.  8.  118,  41  L.  ed. 
93,  16  Sup.  Ct.  Rep.  1042. 

10.  ParchMer — Am  both  creditor  and 
parchaacr— .Prior  llen,^ — ^The  purchaser  may 
be  both  creditor  and  purchaser  and  still 
have  prior  Hen  to  that  of  redemptloner. 
This  can  only  be  upon  principle  that  legal 
estate  is  still  in  Judgment-debtor  until  de- 
livery of  sherirrs  deed.— Knight  v.  Pair, 
9  Cal.  117,  118. 

Sfc  8BBi»— Aa  member  of  partacrahl^— 

Not  redcmptloaer  wlthla  mcanlBK  of  aee- 
tioB, — A  purchaser  who,  as  member  of 
partnership,  held  prior  lien  on  lands  pur- 
chased at  execution-sale,  is  not  creditor 
having  prior  lien  to  that  of  redemptloner, 
within  meaning  of  second  subdivision  of 
this  section. — Campbell  v.  Oalts,  68  Cal.  222, 
225,  8  Pac.  77. 


21.  Sale  by  ■herilT — la  resarded  mm  Mle 
by  jBdsmeBt-debtor,  and  purchaser  Is  en- 
titled to  rely  upon  statutory  provisions  for 
redemption  existing  at  time  of  sale,  to 
some  extent,  and  in  same  manner  as  if 
they  were  Incorporated  Into  contract  of  sale 
executed  by  debtor. — Thresher  v.  Atchison. 
117  Cal.  78,  76,  S»  Am.  St.  Rep.  169,  48  Pac. 
1020.    See  Blood  v.  Light,  38  Cal.  649.  658. 

SZ.  Bale  BBdcr  eneatlOB  —  JndcmeBt- 
ercdHor'a  rteht  of  rctleaivilOB. — A  Judg- 
ment-creditor who  was  not  the  holder  of  a 
Judgment-Hen  during  the  holidays  pro- 
claimed  by  the  governor  can  not  complain 
in  equity  that  her  right  of  redemption  ex- 
pired by  reason  of  the  Intervention  of  such 
holidays. — Summers  T.  Hammell,  17  Cal. 
App.  494,  120  Pac.  66. 

SS.  Same— Redeatptloa  llmHe«  aa  to  time. 
—Redemption  under  execution-sale  Is  ex- 
presily  limited  to  twelve  months  from  the 
date  of  sale,  and  where  the  Judgment- 
debtor  does  not  redeem  within  twelve 
months,  and  there  Is  no  subsisting  Judg- 
ment-Hen existing  within  that  period,  there 
can  be  no  redemption  In  law  or  equity. — 
Summers  T.  Hammell,  17  Cal.  App.  494,  120 
Pac.  66. 

24.  Sberlir— Is  axe  at  of  porcbaaer— For 
PBrpoce  of  reeelvlBg  payawBt.  and  that 
payment,  to  bind  his  principal,  must  be 
made  in  amount  and  kind  of  money  to 
which  principal  is  entitled.  He  may  refuse 
tender  of  check,  but  If  In  bona  fide  trans- 
action he  accepts  check  aa  conditional  pay- 
ment, and  that  check  Is  regularly  paid,  his 
principal  has  suffered  no  detriment,  and 
transaction  Is  quite  within  scope  of  agent's 
authority. — Hooker  v.  Burr,  187  Cal.  663. 
668,  99  Am.  St.  Rep.  17,  70  Pac.  778,  affirmed,. 
194  U.  S.  415,  48  L.  ed.  1046. 

26.  As  to  People  ex  rel.  Thorne  V.  Hays, 
4  Cal.  127,  not  followed  as  authority  upon 
matters  relating  to  redemption,  and  disap- 
proved, see  .Hooker  v.  Burr,  137  Cal.  M, 
667,  90  Am.  St.  Rep.  17,  70  Pac.  77S,  affirmed. 
194  U.  8.  416,  48  L.  ed.  1046. 

as.  StatBtory  rlskt  to  redeem  komestead 
—Vntm  Ib  admlBlstrator  or  sarTlvlBg:  wife 

upon  death  of  husband,  or  In  both  admin- 
istrator and  wife,  and  la  restricted  to  six 
months  under  statute  so  providing. — Col- 
lins v.  Scott,  100  Cal.  446,  463,  34  Pac. 
1085. 


§  703.   WHEN  JXTDaMENT-DEBTOB  OB  OTHEB  BEDEBCPTIONEB  HAT 

tt»ni!WM  If  property  be  so  redeemed  by  a  redemptloner,  another  redemp- 
tioner  may»  within  sixty  days  after  the  last  redemption,  again  redeem  it  from 
the  last  redemptioner  on  paying  the  sum  paid  on  such  last  redemption,  with  two 
per  cent  thereon  in  addition,  and  the  amount  of  any  assessment  or  taxes  which 
the  last  redemptioner  may  have  paid  thereon  after  the  redemption  by  him,  with 
interest  on  such  amount,  and,  in  addition,  the  amount  of  any  liens  held  by  said 
last  redemptioner  prior  to  his  own,  with  interest;  but  the  judgment  under 
which  the  property  was  sold  need  not  be  so  paid  as  a  lien.  The  property  may 
be  again,  and  as  often  as  a  redemptioner  is  so  disposed,  redeemed  from  any 
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previous  redemptioner  within  sixty  days  after  the  last  redemption,  on  paying 
the  sum  paid  on  the  last  previous  redemption,  with  two  per  cent  thereon  In 
addition,  and  the  amounts  of  any  assessments  or  taxes  which  the  last  previous 
redemptioner  paid  after  the  redemption  by  him,  with  interest  thereon,  and  the 
amount  of  any  liens,  other  than  the  judgment  under  which  the  property  was 
sold,  held  by  the  last  redemptioner  previous  to  his  own,  with  interest. 

Written  notice  of  redemption  most  be  given  to  tlie  sherifT  and  a  duplicate 
filed  with  the  recorder  of  the  county,  and  if  any  taxes  or  assessments  are  paid 
by  the  redemptioner,  or  if  he  has  or  acqtures  any  lien  other  than  that  upon 
which  the  redemption  was  made,  notice  thereof  must  in  like  manner  be  given 
to  the  sheriff  and  filed  with  the  recorder;  and  if  such  notice  be  not  filed,  the 
property  may  be  redeemed  without  paying  such  tax,  assessment,  or  lien.  If  no 
redemption  be  made  within  twelve  months  after  the  sale,  the  purchaser,  or  his 
assignee,  is  entitled  to  a  conveyance;  or  if  so  redeemed,  whenever  sixty  days 
have  elapsed,  and  no  other  redemption  has  been  made,  and  notice  thereof  given, 
and  the  time  for  redemption  has  expired,  the  last  redemptioner,  or  his  assignee, 
is  entitled  to  a  sheriff's  deed;  but,  in  all  cases,  the 

Judgment  debtor  shall  have  the  entire  period  of  twelve  months  from  the  date 
of  the  sale  to  redeem  the  property.  If  the  judgment  debtor  redeem,  he  must 
make  the  same  payments  as  are  required  to  effect  a  redemption  by  a  redemp- 
tioner. If  the  debtor  redeem,  the  effect  of  the  sale  is  terminated,  and  he  is 
restored  to  his  estate. 

[Certificate  of  redemption.]  Upon  a  redemption  by  the  debtor,  the  person  to 

whom  the  payment  is  made  must  execute  and  deliver  to  him  a  certificate  of 

redemption,  acknowledged  or  proved  before  an  ofiScer  authorized  to  take 

acknowledgments  or  conveyances  of  real  property.    Such  certificate  must  be 

filed  and  recorded  in  the  office  of  the  recorder  of  the  county  in  which  the 

property  is  situated,  and  the  recorder  must  note  the  record  thereof  in  the 

margin  of  the  record  of  the  certificate  of  sale. 

History:  Elnacted ,  March  11,  1872,  re-enactment  of  |  232  Practice 
Act  as  amended  1860;  amendment  approved  March  24,  1874.  Code 
Amdts.  1873-4,  p.  323;  March  27,  1896,  Stats,  and  Amdts.  1895,  p.  226; 
February  26,  1897,  Stats,  and  Amdts.  1897,  p.  41. 

WHEN  JUDGMENT-DEBTOR,  ETC.,  MAT       11.  Swne— Prom  sale  under  execution— In 
REDEEM.  equity. 

1.  C-».™.ion  of  ^etioo.  ^  «S*.cS.*riS  " 

2.  Deed— By  sheriff  after  redemption— An-        13.  Right  of  redemption— Parties  affected. 

14.  Sale  on  forecloBure  of  lien  — Time  of 

3.  Same — Conelusive  evidence  of.  fsets  of  redemption — Expiration  necessary  be- 

sale.  fore  deed. 

4.  Same— Vests  in  purchaser  title.  onder  jndicial  decree  on  foreelo- 

_  sure— Title  acquired  by. 

5.  Effect  of  redemption — By  a  successor        ,    .           _  ,  , 

in  mterest.  ^  ^      ^  j^^g  ^ 

6.  Grnntee  of  interest  in  lands  subject  to        a.  to  prcinmptloB  thai  rcdemptto.  l». 

life  estate.  cln«r»  wfeslc  property  aold,  see.  ante,  t  701, 

7.  Judgment  in  foreclosure  suit.  P"* 

tloa  of  purehiiHer  at  »»«atl(ni-«alc  to  all 
9, 10.  Redemption — By  successor  in  interest —    rifcht.   title,   Intrrcot,   etc,   of  indsmcBt- 


Effect  of  sale.  debtor,  see,  ante,  |  700,  note  par.  S. . 
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Aa  to  FMorUac  eertIfl«Bt«  mt  sale.  *ea 

Kerr'a  Cyo.  PoL  Code.  2d  ed.,  1142X4,  42S7 
and  notes. 

Aa  to  rlckt  of  teuat  la  caatiaoa  to  re- 
deem aad  Biafee  payateata  preeeribed  by 

eeetiOB*  see,  ante,  I  701,  note  par.  28. 

Am  to  wrt«  of  aaalBtaaec,  see,  pott,  1 1210 
and  note. 

1.  ConHtrnctloB  of  aeetlon. — It  ts  only 
where  the  Judgment-debtor  redeems  that 
the  efFect  of  the  aal«  ia  terminated  and  he 
is  rentored  to  his  estate. — HcNutt  v.  Nuevo 
Land  Co..  167  Cal.  469.  140  Pac.  6. 

3.  Deed— By  aherlir  after  rcdcaaptloa— 
A  anllltr.^ — Where  the  aherifC  makes  and  de- 
livers to  the  purchaser  a  deed  after  re- 
demption, such  deed  Is  a  nullity. — Phillips 
V.  Ha^art,  113  Cal.  652,  566,  64  Am.  St.  Rep. 
362,  46  Pac.  843. 

S.  Same — Caaclaal're  erldeaec  of  facta 
of  ealc  as  recited  therein. — Kelley  v.  Des- 
mond, 63  Cal.  517.  519.  See  Hlhn  V.  Peck, 
30  Cal.  280,  287;  Blood  v.  Light,  S8  Cal. 
649,  653;  Mayo  v.  Foley,  40  Cal.  281,  284. 

4.  Same — Vests    la    perehasor    title  of 

execution-debtor. — Kelley  v.  Z>aamond,  8S 
Cal.    517.  519. 

0.  EC  vet  of  a  redcBpUon— By  ■  saeeeasor 
la  latcrcat  holding  the  legal  and  equitable 
title  Is  a  restoration  to  the  original  estate 
but  this  does  not  apply  to  one  holding  the 
equitable  title  only  under  a  certificate  Is- 
sued upon  a  second  sale.  In  such  cases  the 
holder  of  the  Junior  certificate  redeems 
from  the  previous  sale  not  his  own  Interest 
and  adverse  to  the  debtor  and  holder  of  the 
legal  title,  and  it  Is  not  a  redemption  In 
the  interest  of  the  Judgment-debtor  or  for 
the  Judgment-debtor  and  the  effect  of  which 
is  not  to  restore  the  estate  to  the  Judg- 
ment-debtor nor  to  extinguish  the  original 
rale  from  which  the  redemption  is  had. — 
Bristol  ▼.  Hersbey,  7  Cal.  App.  7SS,  742,  96 
Pac.  1040. 

Grantee  of  latereat  la  iaad*  anbjcet 

to  life  e«ta«e,  who  redeems  property  from 
foreclosure  sale.  Is  not  redemptloner  as 
that  term  is  used  In  this  section,  and  ts 
not  substituted  to  full  rights  of  purchaser 
and  entitled  to  -  deed  without  resale.  By 
Buch  redemption  sale  is  set  at  large,  leav- 
ing land  subject  to  lien  In  his  favor,  and 
he  Is  entitled  to  contribution  from  life  ten- 
ant and  several  remaindermen  for  their 
several  portions  of  money  paid  to  redeem 
land. — Warner  Bros,  Co.  v.  Freud,  138  Cal. 
«61,  666.  72  Pac.  346. 

7.  Jadgmeat  In  toreclosBre  aalt,  and  of 
proceedings  therein  had.  are  conclusive 
against  grantee  of  mortgageor  who  fails 
to  record  his  conveyance.  In  such  case 
grantee  who  stands  idly  by  and  permits 
foreclosure  proceedings  to  be  prosecuted 
without  Intervention  upon  his  part  Is  con- 
senting to  be  represented  by  his  mort- 
gageor and  legal  effect  of  foreclosure  and 
sale  Is  to  dispose  of  his  title  aa  com- 
pletely as  though  he  himself  were  party 


to  action. — Breedlove  v.  Norwich,  IT.  F.  L 
Soc,  124  Cal.  164,  166,  66  Pac.  770. 

a    Practice    Act  —  DlattacttOB  betwcca 

iadgHcBts. — Practice  Act  made  no  distinc- 
tion between  Judgments  for  foreclosure  of 
mortgages  and  Judgments  of  different  char- 
acter. Sales  under  execution  issued  on 
Judgments  for  foreclosure  are  subject  to 
redemption  as  In  other  cases. — Stout  v. 
Macy,  22  Cal.  647,  660. 

8.  RedcBiptlofi— By  sneeesaor  In  Interest 
— Effect  of  sale. — It  Is  not  necessary  that 
certificate  of  redemption,  where  redemp- 
tion is  made  by  successor  In  Interest, 
should  state  capacity  In  which  such  re- 
demption Is  made. — Pollard  v.  Harlow,  138 
Cal.  890,  393,  71  Pac.  464,  648. 

10.  When  redemption  occurs  all  interest 
to  realty  possessed  by  purchaser  at  sale 
ceases,  and  title  of  Judgment-debtor  stands 
as  if  no  sale  had  ever  taken  place. — Phil- 
lips v.  Hagart,  118  Cal.  SE2,  566,  54  Am. 
St.  Rep.  839,  46  Pac.  843;  Warner  Bros.  Co. 
v.  Freud,  188  Cat  661.  656,  72  Pac.  346. 

11.  Same— FrOM  sale  under  ezeentloa— 
la  clotty. — .Squlty  will,  upon  a  proper 
showing  of  fraud,  mistake,  or  other  cir- 
cumstances appealing  to  the  discretion  (or 
conscience)  of  the  chancellor,  decree  '  re- 
demption after  the  expiration  of  the  statu- 
tory time  has  expired,  but  such  redemption 
will  find  its  support  In  the  decree  of  the 
court  and  not  in  the  statute,  and  a  tender 
of  the  amount  decreed  to  be  paid,  equiva- 
lent under  section  704,  post,  to  payment. 
Which  would,  under  this  section,  terminate 
the  sale  and  restore  the  redemptloner  to 
his  estate,  would  not  be  construed  as  a 
tender  under  the  statute,  but  as  one  under 
the  decree;  I.  e..  such  tender.  If  made  within 
the  time  prescribed,  would  protect  the  re- 
demptloner from  the  effect  of  a  default 
nntll  the  purchaser  should  tender  a  deed 
and  demand  payment  of  the  amount  due. 
The  purchaser  has  the  right  of  appeal  from 
the  decree,  and  the  redemptloner  could  not, 
by  such  tender,  deprive  him  of  that  right 
under  penalty  of  loss  of  both  property  and 
the  amount  due  in  the  event  of  the  affirm- 
ance thereof.  After  affirmance  of  the  de- 
cree, the  redemptloner's  right  to  redeem 
would  still  exist,  but  only  upon  condition 
of  payment  as  prescribed,  and  his  refusal 
to  comply  with  such  condition,  upon  tender 
of  deed  and  demand  of  amount  due,  for- 
feits his  right  of  redemption  under  the  de- 
cree—Bunting T.  Haskell,  162  Cal.  429,  93 
Pac.  110. 

12.  Same — la  evnlvalcat  to  transfer  or 
asMlgnmeat  •t  ecrtUcatc  of  aalc,  and.  al- 
though redemptloner  might  not  be  entitled 
to  demand  amount  of  his  lien  from  subse- 
quent redemptloner  because  of  his  failure 
to  strictly  comply  with  law,  yet.  If  he  is 
entitled  to  redeem  and  effects  redemption 
to  satisfaction  of  purchaser,  sherlfTs  deed 
passes  same  title  that  It  would  have  done 
had  It  been  executed  to  purchaser  without 
redemption, — Bagley  v.  Ward,  37  Cal.  121, 
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129,  99  Am.  Dec.  266;  White  v.  Costlffan, 
134  Cal.  33.  38,  66  Pac.  78.  See  Eldridge  T. 
Wright,  55  Cal.  681,  636. 

IS.  Risht  of  redmptlOB — Partlea  af- 
fected.— Whether  person  seeking  to  redeem 
from  sheriff's  sale  Is  authorized  to  make 
such  redemption.  Is  question  which  con- 
cerns him  and  purchaaar  alone.  If  pur- 
chaser Is  willing  to  consider  him  as  re- 
demptloner,  and  accepts  and  retains  re- 
demption money  paid  by  him,  he  can  not 
thereafter  question  effect  of  such  redemp- 
tion.—White  V.  Costlgan,  134  Cal.  33,  37. 
66  Pae.  78.  See  Abadle  v.  Lobero,  36  Cal. 
390:  Hervey  v.  Krost.  116  Ind.  268.  19  N.  E. 
126:  Pearson  v.  Pearson.  131  111.  464,  23 
N.  B.  418. 

14.  Sale  on  foreeloane  of  Ilea— Tine  of 
re4emvt(oo— .BxpiratlOB  nceMwarr  before 
d«^. — Where  a  mlninff  claim  has  been  sold 
under  Hen  for  expenses  Incurred  in  work- 


ing the  mine  and  the  decree  passed  directs 
that  the  deed  should  be  Immediately  made 
after  the  sale  was  completed  was  contrary 
to  the  provisions  of  the  code  and  beyond 
the  power  of  the  court  and  for  that  reason 
was  void  and  a  deed  executed  In  pursuance 
thereof  may  be  riven  the  effect  of  a  cer- 
tlAcate  of  sale,  but  can  not  pass  any  title 
to  the  property  until  after  the  period  for 
redemption  has  expired.  —  Anthony  v. 
Janssen,  188  Cal.  829,  191  Pac.  688. 

15.  Sale  under  Jodlclal  decree  on  fore- 
elosare — Title  neaulred  br. — Mortgagee  can. 
In  no  case  in  this  state,  become  owner  of 
mortgaged  premises,  except  by  purchase 
upon  sale  under  Judicial  decree. — Warner 
Bros.  Co.  Freud,  188  Cal.  6S1,  666,  7!  Pac. 
346.  See  HcHllIan  t.  Richards.  9  Cal.  866, 
70  Am.  Dec.  865;  Qoodenow  Ewer.  16  Cal. 
461,  76  Am.  Dee.  640:  LKird  t.  Morris,  18 
Cal.  482.  692. 


§  704.  IN  CASES  OF  BEDEMPTION,  TO  WHOM  THE  PAYMENTS  ABE 
TO  BE  MADE.  The  payments  mentioned  in  the  two  last  sections  may  be 
made  to  the  purchaser  or  redemptioner,  or  for  him,  to  the  officer  who  made  the 
sale.  "When  the  judgment  under  which  the  sale  has  been  made  is  payable  in  a 
specified  kind  of  money  or  currency,  payments  must  be  made  in  the  same  kind 
of  money  or  currency,  and  a  tender  of  the  money  is  equivalent  to  payment. 
History:  Enacted  March  11,  1872,  re-enactment  wltb  addition  of 
S  233  Practice  Act. 

PAYMENT  ON  BEDEMPTION— TO  WHOM 
MADE. 

1.  Sheriff — As  agent  to  receive  ledemption 
moneys. 

2-  4.  Tender  equivalent  of  redemption — ^Not  re- 
quired to  be  kept  good. 

1.  Sherlir— Am  agent  to  receive  re- 
demption moneys. — Sheriff  Is  authorized  to 
receive  money  of  redemptioner  or  purchaser 
for  previous  redemptioner.  but  statute  does 
not  make  sheriff  such  an  agent  as  that  b7 
receiving  money  It  would  necessartir  bind 
purchaser  or  previous  redemptioner  to  ac- 
cept It. — Bennett  V.  Wilson.  122  Cal.  609. 
516.  6S  Am.  St.  Rep.  61,  65  Pac.  390. 

2.  Tender  eqntTalent  of  redemptlon— 
Not  reqalred  to  be  kept  rood. — Where  law 
declares  an  offer  to  redeem  shall  be  so  far 
as  restoration  of  estate  Is  concerned  equiv- 
alent of  redemption,  purchaser  buys  with 
knowledge  of  this,  and  takes  his  title  sub- 
ject to  condition  that  he.  may  be  devested 
of  It  either  by  redemption  or  by  valid  offer 

§  706.   WHAT  A  BEDEHFTIONEB  MUST  DO  IN  OBDEB  TO  BEDEEM. 

A  redemptioner  must  produce  to  the  oflHeer  or  person  from  whom  he  seeks  to 
redeem  and  serve  with  his  notice  to  the  sheriff  making  the  sale,  or  hia  successor 
in  office; 

1.  A  copy  of  tiie  docket  of  the  judgment  under  which  he  claims  the  right  to 

redeem,  certified  by  the  clerk  of  the  court,  or  of  the  county  where  the  judgment 
is  docketed ;  or,  if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  of  the  record 
thereof,  certified  by  the  recorder; 
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to  perform. — ^Leet  v.  Armbrnster,  lit  Cal. 
«6S,  889,  77  Pac.  8BS. 

8.  Tender  and  refusal  are  equivalent  to 
performance  In  dlscharKlns  all  collateral 
and  accessorial  liens  and  rigrhts.  and,  in 
case  of  redemption  of  land  In  this  state, 
ipso  facto,  work  restoration  of  title  to 
Judgment-debtor  or  his  auccessor  In  in- 
terest.— Leet  v,  Armbruster,  1 43  Cal.  663. 
869,  77  Pac.  653. 

4.  Tender  is  not  required  to  be  kept 
good  tor  purposes  of  action.  It  la  tender 
Itself  and  Ita  refusal  which  Instantaneous  ly 
works  dlscharKe  of  purchaser's  Hen  and 
devestlture  of  his  title,  although  effect  of 
tender  did  not  operate  as  payment  of  debt 
for  all  purposes,  as  debt  still  remains  due 
with  sole  right  left  in  the  purchaser  of 
action  at  law  for  recovery  of  money. — 
Leet  V,  Armbruster,  143  Cal.  66S,  669,  77 
Pac.  8fi8.  See  Hershey  v,  Dennis,  SS  Cal. 
77.  SO:  Phillips  V.  Hagart,  113  Cal.  E52,  S57. 
64  Am.  St.  Rep.  369.  45  Pac.  848:  Halle  v. 
Smith,  lis  Cat.  656,  684,  46  Pac.  872. 
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2.  A  copy  of  any  awrignniMit  necessary  to  establish  his  claim,  verified  by  the 
affidavit  of  himself,  or  of  a  subscribing  witness  thereto ; 

3.  An  affidavit  by  himself  or  hia  agen^  showing  the  amount  then  actually 

due  on  the  lien. 

Hiatory:  Enacted  March  11,  1872.  re-enactment  of  |  234  Practice 
Act;  amendment  approved  April  16,  1909,  Stats,  and  Amdts.  1909,  p. 
967. 


WHAT  EEDEMPTIONEB  MUST  DO  TO 
BEDEEM. 

1.  Constrnction  of  section — As  to  applieatioD. 

2.  Judgment-debtors  and  aaeeesaors  in  interest 

— Not  redemptionere. 

3.  Power  of  Bheriff— Ii  altogethn  itatntorj. 

4.  Kedemption  is  statntory  right — Tender  en- 

titles to. 

5.  Sheriff— When  not  anthoiized  to  oonvay. 

6.  Sheriff's  deed  —  When  does  not  tianafer 

title. 

7.  Valid  redemption — How  made. 

8.  Waiver  of  reqnirementB  of  section. 

1.  CoBM  tract  Ion  of  ■rvtlon  —  A»  to  appll- 
rattoB. — This  section  applies  only  to  re- 
demptioners  as  dsflned  tn  second  subdi- 
vision of  section  701,  ante. — Toakum  v. 
Bower.  61  Cal.  ES9,  E40;  PhlUlps  v.  Haffart. 
lis  Cal.  562,  B66,  64  Am.  St  Kep.  869.  46 
Fac.  84S. 

2.  Jatenent-ilebtora  and  sncceaaera  In 
tatcrcat  —  Not  rcdenptlOBera.  —  Judgment- 
debtors  and  their  successors  In  interest  do 
not  come  within  class  termed  "redemption- 
era,"  and  therefore  are  not  required  to  fol- 
low demands  of  this  section  in  making  re- 
demption.— Phillips  V.  Hasart.  113  Cal.  652. 
565,  54  Am.  St.  Rep.  369,  46  Pac.  843. 

3.  Power  of  Nherifl— Im  altovetlier  atata- 
tvrw,  and  where  redemption  Is  attempted  to 
be  effected  tlirouffh  him,  he  has  no  author- 
ity either  to  receive  redemption  money 
from  one  claiming  right  to  redeem  under 
Judgment  or  to  execute  deed  to  him  unless 


redemptioner  produces  copy  of  docket  of 
his  Judgment.— Wilcoxson  v.  Miller,  49  Cal. 
19S,  194. 

4,  Redcmptioa  la  atatatory  right— Ten- 
der catMlca  to. — Redemption  is  statutory 
right  given  only  In  event  of  tender  and 
production  of  certain  statutory  proofs. — 
Haslcell  v.  Manlove,  14  Cal.  64,  68. 

B.  Sherlir — When  aot  anthorlaed  to  eon- 

vey. — Sheriff  has  no  authority  to  convey 
in  absence  of  written  assignment,  but 
where  Intent  la  apparent,  transaction  Inter- 
preted In  light  of  circumstances  of  law 
and  usage  of  state  may  be  regarded  In 
equity  as  assignment  of  purchaser's  inter- 
est.—White  V,  Costlgan,  6  Cal.  Unrep.  e^l. 
63  Pac.  1076.  1077.  See  Abadie  v.  Lobero. 
36  Cat.  890,  896;  Bldrldse  v.  Wright,  66  Cal. 
631,  686,  687. 

6.  9lierlfl*s  deed — Does  aot  traaafcr  title 
whcB  it  does  not  recite  that  copy  of  docket 
of  Judgment  was  produced,  nor  where  it 
was  not  shown  aliunde  that  such  copy  was 
produced. — Wilcoxson  v.  Miller,  49  Cal.  191, 
194. 

T.  Valid  redemption— How  made. — Valiil^ 
redemption  can  not  be  made  unless  creditor 
presents  copy  of  docket  of  Judgment  under 
which  he  claims,  duly  certified,  etc. — Has- 
kell v.  Manlove,  14  Cal.  64,  69. 

8.  Waiver  of  reqnlfcmeBt*  of  ecetlaa. — 
Production  of  papers  mentioned  In  statute 
upon  redemption  as  between  the  immediate 
parties  to  redemption  may  be  waived. — 
Bagley  v.  Ward,  87  Cal.  ISl,  189,  99  Am. 
Dec.  266. 


§  706.  UimL  THE  EXPIRATION  OF  REDEMPTION  TIME  COURT  MAT 
RESTRAIN  WASTE  ON  THE  PROPERTY.  WHAT  CONSIDERED  WASTE. 

Until  the  expiration  of  the  time  allowed  for  redemption,  the  court  may  restrain 
the  commission  of  waste  on  the  property,  by  order  granted  with  or  without 

notice,  on  the  application  of  the  purchaser  or  the  judgment  creditor. 

But  it  is  not  waste  for  the  person  in  possession  of  the  property  at  the  time  of 
sale,  or  entitled  to  possession  afterward,  during  the  period  allowed  for 
redemption,  to  continue  to  use  it  in  the  same  manner  in  which  it  was  pre- 
viously used;  or  to  use  in  the  ordinary  course  of  husbandry;  or  to  make  the 
necessary  repairs  of  buildings  thereon;  or  to  use  wood  or  timber  on  the  prop- 
erty therefor ;  or  for  the  repair  of  fences ;  or  for  fuel  in  his  family,  while  he 
occupies  the  property. 

Hiatory:    Enacted  March  11,  1872,  re^nactment  of  i  236  Practice 
Act. 
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RESTRAINING  WASTE. 

1.  Construction   of   section  —  As  qualifying 

what. 

2.  Right  of  posaefuion — ^Restraining  iraste. 

3.  Same— Action  in  claim  and  delivery^  when 

not  remedy. 

4.  Receiver — Appointment  of  to  work  mjae. 

5.  Same — Same — ^Waete. 

1.  CoMiractl»«  of  •ectlmt—As  anallfrlnK 
what. — Provisions  o(  this  section  as  quali- 
fication of  provisions  relating:  to  substitu- 
tion of  purchaser  of  execution  sale  to  all 
rffirht.  title,  etc.,  of  Judgment-debtor. — See, 
ante,  G  700  and  note  par.  8. 

2.  RIckt  of  poueMloB  —  Restralnlns 
ivaate. — Judgment-debtor  is  entitled  to  re- 
main in  possession  of  property  where  mort- 
ease  is  toreclosed  thereon,  until  expiration 
of  time  allowed  for  redemption,  and  during 
that  period  parchaser  has  and  can  assert 
no  right  to  possession  thereof,  though  on 
his  application  court  may  restrain  commis- 
sion of  waste  of  property, — People's  Sav. 
Bank  V.  Jones,  114  Cal.  422.  427,  46  Pac. 
278.  See  West  t.  Conant,  100  Cal.  281,  234, 
34  Pac.  706. 

S.  Same— AeUoB  la  clalai  aad  dcllvcrr 
to  recover  house  moved  from  mortcaged 


premises  after  foreclosure  sale  and  before 
commlssioner'g  deed  was  executed.  Is  pre- 
maturely brought  when  time  allowed  by 
statute  for  redemption  had  not  expired 
and  plaintiff  was  therefore  not  entitled  to 
immediate  possession  of  property. — People's 
Sav.  Bank  v.  Jones,  114  Cal.  422,  427,  46  Pac. 
278. 

4.  Receiver— Aypoiatmeat  of  to  work 
aUnc. — Receiver  should  be  appointed  for 
mine  where  during  period '  of  redemption 
mine  is  worked  and  gold  la  extracted  there- 
from to  such  extent  as  to  constitute  waste 
or  destruction  of  property  itself,  or  all  that 
Is  of  any  essential  value.  Bather  than  re- 
strain, it  is  to  interest  of  all  parties  that 
receiver  be  appointed  than  stop  working 
claims  entirely. — Hill  v.  Taylor,  22  Cal.  191, 
194. 

5.  Same  —  Same  —  Waste.  —  Working  of 
mines  and  extraction  of  gold  therefrom  Is 
something  more  than  ordinary  use  of  real 
estate  by  one  In  possession,  and  constitutes 
waste  or  destruction  of  property  Itself  or 
all  that  is  of  any  essential  value  and  as 
such  might  be  restrained  under  provisions 
of  section  235  Practice  Act  (dictum). — Hill 
V.  Taylor,  22  Cal.  191,  194. 

Ae  to  restrainlag  waste  of  property,  see, 
post,  II  74S,  746  and  notes. 


§  707.  RENTS  AND  PROFITS.  The  purchaser,  from  the  time  of  the  sale 
until  a  redemption,  and  a  redemptioner,  from  the  time  of  his  redemption  until 
another  redemption,  is  entitled  to  receive,  from  the  tenant  in  possession,  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and  occupation  thereof. 

Bnt  when  any  rents  or  profltB  have  been  received  hy  the  Judgment  creditor 

or  purchaser,  or  his  or  their  assigns,  from  the  property  thus  sold  preceding 
such  redemption,  the  amounts  of  such  rents  and  profits  shall  be  a  credit  upon 
the  redemption  money  to  be  paid;  and  if  the  redemptioner  or  judgment  debtor, 
before  the  expiration  of  the  time  allowed  for  such  redemption,  demands  in 
writing  of  such  purchaser  or  creditor,  or  bis  assigns,  a  written  and  verified 
statement  of  the  amounts  of  such  rents  and  profits  thus  received,  the  period  for 
redemption  is  extended  five  days  after  such  sworn  statement  is  given  by  such 
purchaser  or  his  assigns,  to  such  redemptioner  or  debtor. 

[Statement— Bffect  of  failure  to  give  when  demanded.]  If  such  purchaser 
or  his  assigns  shall,  for  a  period  of  one  month  from  and  after  such  demand, 
fail  or  refuse  to  give  such  statement,  such  redemptioner  or  debtor  may  bring  an 
action  in  any  court  of  competent  jurisdiction,  to  compel  an  accounting  and  dis- 
closure of  such  rents  and  profits,  and  until  fifteen  days  from  and  after  the 
final  determination  of  such  action,  the  right  of  redemption  is  extended  to  such 
redemptioner  or  debtor. 

History:    Enacted  March  11,  1872,  re-enactment  of  |  S36  Practice 
Act  with  addition  ot  all  after  flrst  sentence. 

BENTS  AND  PROFITS.  4.  Annual  rent — Apportionment  of. 

1, 8.  Administrator— Not  liable  for  valae  5.  Bill  in  equity  —  When  proper  remedy 

of  use  and  b'Acupation,  when.  to  recover  rents  and  profito. 

8.  Allegation  that  rent  waa  "payable  6.  Construction  of  section  —  Not  appli- 

mootUr."  cable  to  tax-sales. 

isoe 
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7.  Crops  or  prodnets  of  land  to  be  paid 

as  rent  —  Falling  dne  at  oertaln 

period. 

8.  Jadgment-creditor — ^Doea  not  become 

entitled  to  valne  of  nse  and  oeeapa- 
tion. 

9.  Jndgment-dd>tor— When  entitled  to 

possession. 

10.  Lessor — When  not  entitled  to  rents. 

11.  Liability  to  pay  rent  to  purchaser — 

Payment  to  third  person. 

12.  Liability  of  tenant  in  possession. 

13.  Oeeapation  of  premisea— Prima  fade 

liability. 

14.  Owner  in  fee  in  pOBsesaion — ^B^arded 

as  tenant. 

15.  Purchaser  as  equitable  owner  entitled 

to  rents,  etc 

16.  Purchaser  of  realty  at  foreclosure  nle 

— Entitled  to  value  of  use. 
17- 19.  Purchaser  at  sheriff's  sale — ^Bight  to 

rents  and  prolitB. 
20,21.  Purchaser — When  may  sue  for  rent. 

22.  Bent  to  be  paid  in  products  of  soil. 
23,24.  Bents  prior  to  sheriff's  sale. 

25.  Bent  payable  by  year — Is  not  indirls- 

ible. 

26.  Bight  to  rents  and  profits — Purchaser 

IB  entitled  to  alL 

27.  Same — Right  not  limited  to  caae  where 

redemption  is  made. 

28-30.  "Tenant  in  possession"  defined — Ap- 
plies to  all  cases  of  tenancy. 

31, 32.  Title — ^Bight  to  rents  indep«ideBt  of. 

33.  Same — ^When  purchaser's  title  preraila 

over  title  of  heirs  at  law. 

34.  Undertaking  on  appeal  —  Bents,  etc., 

provided  for. 

1.  Admlalatrator— Not  liable  for  valae  of 
■ac  «ad  ocenpattoa  of  premisea  belonfflnff 
to  estate  after  sale  thereof  by  aherlff. 
From  that  time  purchaser  at  sale  becomes 
entitled  to  value  of  use  and  occupation  and 
estate  or  parties  Interested  therein  had  no 
claim  thereto.— Walls  v.  Walker,  37  Cal. 
424,  431.  99  Am.  Dec.  2d0.  See  McDevitt  v. 
Sullivan.  8  Cal.  592,  596;  Harris  v.  Reynolds, 
13  Cal.  514;  Kltne  v.  Chase.  17  Cal.  696,  602: 
Knlffht  r.  Truett.  18  Cal.  llS,  116. 

2.  Administrator  who  uses  and  occuplea 
premises  after  sherilTa  aale  Is  bound  to  ac- 
count to  purchaser  for  value  of  such  use 
and  occupation, — Walls  t.  Walker,  ST  Cal. 
424.  4S8,  99  Am.  Dec.  290. 

S.  AllevatlOB  tkat  rent  was  <'parable 
aaoathly**  is  not  averment  that  It  was  pay- 
able In  advance.  —  Webster  v.  Cook,  38 
Cal.  423,  425. 

4.    Aanaal     rent  —  Apportloameat  of. — ■ 

Where  rent  is  an  annual  rent,  purchasers 
at  foreclosure  sales  are  entitled  to  an 
amount  In  proportion  a*  time  IntervenlnK 
between  their  purchase  and  expiration  of 
year-term  bears  to  one  year  (providing,  of 
course,  six  months'  term  of  redemption  had 


not  expired  In  mean  time). — Clarke  t.  Cobb, 
121  Cal.  696,  599,  54  Pac.  74. 

8.  Bill  la  evDlty — Proper  remedy  to  rc- 
eover  reata  and  proBta  from  tenants  in 
possession  of  property  during  redemption 
period,  for  defendants  In  such  case  beins 
In  possession  are  deemed  trustees  for  plaln- 
tlff.- Harris  v.  Reynolds,  18  Cal.  514,  618. 
78  Am.  Rep.  600. 

0.  Coastraetloa  of  aeetloa  —  Not  appli- 
cable to  tax-Nales. — This  section  (S  236  Prac- 
tice Act,  corresponding  with  this  section 
of  code)  has  no  application  to  tax-sales.— 
Mayo  V.  Woods,  31  Cal.  269.  270. 

T.  Crops  or  prodnets  of  land  to  be  paid 
as  rent — FalllaK  doe  at  certain  perlt»d  of 

year,  and  that  period  occurring  after  pur- 
chase from  sheriff  and  prior  to  time  when 
risht  of  redemption  is  barred,  stand  ex- 
actly as  thouffh  land  had  been  rented  for 
cash  rental,  but  payable  at  harvest  time, 
and  upon  such  state  of  facts  It  can  not  be 
claimed  that  purchaser  at  sheriflTs  sale 
would  be  entitled  to  entire  amount  of  rent 
due  and  payable  for  use  of  land  for  entire 
year. — Clarke  v.  Cobb,  121  Cal.  695.  598,  64 
Pac.  74. 

8.  Judmient«credltor  —  Does  not  become 
entitled   to  valnc   of  nae  and  aeenpatlon 

until  after  sale  has  been  made. — Bnclund 
V.  Levrls,  26  Cal.  837,  854. 

9.  Jndsment-debtor  —  When  entitled  to 
po*acasion« — Judgment-debtor  or  his  sue- . 
cessor  in  Interest  in  property  Is  entitled 
to  Its  possession  until  time  for  redemp- 
tion from  sale  has  expired.  —  Purser  v. 
Cady,  120  Cal.  214,  218,  62  Pac.  485. 

10.  Lcaaor^Wben  not  entitled  to  rents. 

■—Lessor  to  whose  title  plaintiff  has  suc- 
ceeded Is  not  entitled  to  rent  accruing  or 
to  value  of  use  and  occupation  of  property 
subsequent  to  sale  under  Judgment  of  fore- 
closure, unless  such  lessor  effected  redemp- 
tion from  sale;  and  payment  of  rent  for 
period  extending  beyond  date  of  such  sale 
is  made  by  lessee  to  lessor  In  such  case  at 
his  peril.— Harris  v.  Poster.  97  Cal.  292,  295. 
33  Am.  St.  Rep.  187.  82  Pac.  246. 

11.  Liability  to  pay  reat  to  pnrebaaer — 
Parment  to  tblrd  pemon. — In  a  case  In 
which  there  is  a  liability  to  pay  rent  to 
the  purchaser,  not  relieved  by  payment  of 
rent  to  third  person,  one  of  execution  de- 
fendants.— Webster  v.  Cook,  38  Cal.  423. 
426. 

IS.    LlabUltr  of  tenant  In  possession  to 

purchaser  for  rents  or  use  and  occupation 
from  day  of  sale  to  expiration  of  time  for 
redemption  Is  statutory  liability  merely 
and  exists  vrlthout  assent  of  person  In  pos- 
session. It  Is  not  liability  founded  on  con- 
tract express  or  implied,  within  meaning 
of  section  537,  ante,  authorizing  issuance 
of  attachment. — Walker  t.  McCusker,  65 
Cal.  360,  361,  4  Pac.  206. 

IS.  Ocenpatlon  of  premises— Prima  facie 
liability. — In  the  case  of  occupation  of 
premises  by  defendant  from  time  of  sher- 
iff's sale  up  to  execution  of  sheriff's  deed 
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renders  him  prima  facie  liable  to  plaintiff 
for  rent  durlnff  that  period  where  plaintiff 
purchaeed  property  at  foreclosure  eale. — 
Webster  v.  Cook.  38  CaL  423,  42S. 

14.  Owner  Sm  fee  peaecaaloM  —  Re- 
■ardcd  mm  tmumt. — An  owner  In  fee  In  pos- 
session Is  no  leas  In  legral  contemplation 
tenant  than  man  who  occupies  under  him. 
—Harris  v.  Reynolds.  IS  Cal.  614,  617,  73 
Am.  Dec.  600. 

15.  Parckaerr  as  eqaltablc  owner  en- 
titled to  rent*,  ete. — Purchaser  acquires 
equitable  estate  In  lands  sold,  and  although 
conditional,  such  estate  may  become  ab- 
solute by  mere  lapse  of  time:  legal  title 
remains  In  Judgment-debtor,  with  right  to 
defeat  sale  within  statutory  time,  falling 
In  which,  estate  of  purchaser  becomes  In- 
defeasible, and  dry,  naked  title  remains 
in  judgment-debtor,  which  may  be  de- 
vested by  sheriff's  deed,  and  during  this 
redemption  period,  statute  regards  pur- 
chaser as  owner  In  equity  and  gives  him 
rents  and  profits. — Page  v.  Rogers,  31  Cal. 
294.  See  Bennett  v.  Wilson,  122  Cal.  609, 
613,  68  Am.  St.  Rep.  61,  65  Pac.  390. 

Ig.  Pnrehaecr  9t  realiy  at  forceloawns 
nie— Entitled  to  TnlDc  of  use  and  occupa- 
tion of  premises  during  period  of  redemp- 
tion. I.  e.,  from  date  of  sale  until  he 
receives  deed  from  sheriff. — Walker  v.  Mc- 
Cusker.  71  Cat.  594.  696,  12  Pac.  723;  Btr- 
son  V.  Swing.  84  Cal.  89,  93.  23  Pac.  1112, 

17.  PnrehaMrp  at  sherlfTs  rale — Rlgkt  to 
rrnte  and  proflt*. — A  purchaser  of  real 
property  at  sheriff's  sale,  from  time  of  sale 
until  redemption,  and  redemptloner  from 
time  of  redemption  until  another  redemp- 
tion, is  entitled  to  receive  from  tenant  In 
possession  rents  of  property  sold  or  value 
of  use  and  occupation  thereof. — Walker  v. 
McCusker,  71  Cal.  594,  696.  12  Pac.  723. 

13.  Purchaser  of  real  property  at  execu- 
tion-sale stands  'In  same  position  as  any 
other  purchaser  from  Judgment-debtor,  and 
certificate  of  sale  which  he  receives  from 
sheriff  Is  conveyance  within  meaning  of  re- 
cording act  by  which  he  is  protected  from 
unrecorded  claims. — ^Duff  v.  Randall,  116 
Cal.  226,  231.  68  Am.  St.  Rep.  168,  48  Pac.  66. 

19.  Purchaser  on '  mortgage  foreclosure 
sale  Is  entitled  to  rents  and  profits  of 
property  during  period  of  redemption. — 
Yndart  v.  Den,  125  Cal.  85,  89,  57  Pac.  761. 
See  Walker  v.  McCusker,  71  Cal.  594,  12 
Pac.  723. 

20.  Pnrchaee^— When  may  snc  for  rent. 

— Purchaser  may  sue  for  rent  as  often  as 
It  falls  due  under  terms  of  lease  existing 
when  he  became  purchaser.  Effect  of  sale 
held  equivalent  to  assignment  of  lease  for 
time. — Reynolds  v.  I<athrop,  7  Cal.  43,  46. 

21.  Purchaser  can  not  sue  and  recover 
from  raeeiver  rents  and  proflts  until  they 
are  collected  and  received  by  receiver. — 
Pendola  Alexanderson,  67  Cal.  837,  339, 
7  Pac.  766. 

SS.  Rent  to  be  paid  tm  prsdncta  of  aoli 
after  harvests  is  rent  within  meaning  of 


this  section;  and  contracts  providing  for 
such  are  in  no  sense  cropping  contracts. — 
Clarke  v.  Cobb,  121  Cal.  696,  697,  64  Pac. 
74. 

25.  Rents  prior  to  HheriTH  rale. — Pur- 
chaser Is  not  entitled  to  receive  rents  or 
prollta  which  accrue  prior  to  time  of  pur- 
chase of  property  at  sheriff's  sale. — Pen- 
dola V.  Alexanderson,  67  Cat.  337,  339,  7 
Pac.  766. 

24.  Rents  should  be  considered  In  deal- 
ing with  question  of  judgment-debtor's 
right  to  restitution  in  making  redemption. 
— Yndart  v.  Den.  125  Cal.  86,  89,  57  Pac,  761. 

28.    Rent  payable  by  tbc  year— Is  not  In- 

dtvuible.— Clarke  v.  Cobb,  121  Cal.  696,  699, 

64  Pac.  74. 

26.  Right  to  rent*  and  proflti^— Parehaaer 
la  entitled  to  all  rents  and  profits  of  prop- 
erty sold,  or  of  Its  use  and  occupation  from 
time  of  sale  until  redemption,  and  If  no 
redemption  Is  made,  he  is  entitled  to  retain 
rents  and  profits  without  any  obligation  to 
account  therefor  to  mortgageor. — Duff  v. 
Randall,  116  Cal.  326,  230,  58  Am.  St.  Rep. 
168,  48  Pac.  66. 

27.  Same  — RiBht  not  limited  to  eaocs 
where  redemption  le  made. — Right  on  part 
of  purchaser  to  receive  rents  and  profits  or 
value  of  use  and  occupation  of  property 
sold  Is  not  limited  to  cases  where  there 
has  been  redemption.  It  begins  at  time  of 
purchase  and  continues  until  redemption  Is 
made,  or.  If  there  be  no  redemption,  then 
until  time  allowed  for  redemption  has  ex-' 
pired.— Walker  v.  McCuaker.  71  Cal.  694, 
596,  12  Pac.  723.  See  Reynolds  v.  Lathrop. 
7  Cal.  43;  McDevltt  v.  Sullivan.  8  Cal.  592; 
Harris  v.  Reynolds,  13  Cal.  514.  517,  73  Am. 
Dec.  800;  Hill  v.  Taylor.  22  Cal.  191;  Web- 
ster V.  Cook,  38  Cal.  423,  425. 

28.  "Tennnt  In  posseSMlon" DeAaed — 
AppllcH  to  all  eases  of  tenancy.^ — Where  In 
action  It  does  not  appear  when  or  from 
whom  certain  defendant  obtained  title  to 
mortgaged  property,  but  as  he  was  party 
to  action  of  foreclosure,  and  It  was  there- 
fore conclusively  presumed  by  judgment 
that  he  held  title  subject  to  payment  of 
mortgage  debt.  held,  after  purchase  by 
plalntilT.  that  plaintiff  was  owner  In  equity, 
and  thereafter,  subject  to  right  of  redemp- 
tion, defendant  held  legal  title  for  plain- 
tiff, and,  having  exclusive  poesession,  de- 
fendant was.  within  meaning  of  words  as 
used  in  statute,  "tenant  In  possession"  of 
property  and  liable  to  account  to  plaintiff 
for  value  of  Its  use  and  occupation. — Wal- 
ker v.  McCusker,  71  Cal.  694,  596,  12  Pac. 
723. 

29.  "Tenant  in  possession"  is  generic 
term  Intended  to  designate  person  from 
Whom  purchaser  Is  to  receive  rents.  Term 
fixes  general  right  and  applies  to  all  cases 
of  tenancy. — Harris  v.  Reynolds,  18  Cal. 
614.  617,  73  Am.  Dec  800;  Knight  v.  Truett, 
IS  Cal.  lis,  116. 

30.  Definition  of  tenant  in  possession  em- 
braces within  natural  and  usual  meaning  of 
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words  Judgment- debtor  as  well  aa  hU 
lessee. — Harris  v.  Reynolds.  13  Cal.  614.  G17. 
73  Am.  Rep.  600;  Knlsht  v.  Truett.  18  Cal. 
118,  116. 

81.  Title — Rivhl  to  renta  Independent  of. 

— Purchaser  by  mere  fact  of  purchase  does 
not  sret  title  to  property  sold  at  BliierlfTs 
■ale.  His  right  is  rather  right  to  get  title 
In  given  contingency,  and  transaction  la 
executory,  not  executed. — Harris  v.  Rey- 
nolds, 18  Cal.  614,  616,  78  Am.  Dec.  600. 

32.  Purchaser  has  statutory  right  to 
profits  without  having  right  to  subject  out 
of  which  profits  proceed. — Harris  v.  Rey- 
nolds, 18  Cal.  514,  616,  73  Am.  X>ec.  600. 

SS.  SauM— WkCB  pnnluwei'a  tltla  pre- 
▼aUa  orer  «ltlc  of  heln  at  taw.^Th«  title 
acquired  by  purchaser  at  aberltTs  sale  must 


prevail  over  that  held  by  succesBors  In  In- 
terest as  heirs  at  law  of  original  owner, 
of  which  interest  purchaser  had  no  notice 
until  after  he  had  paid  purchase-money 
and  received  certificate  of  sale.  Such  pur- 
chasei*  Is  fuUy  protected  In  his  purchase, 
and  his  right  to  protection  la  same  whether 
he  receives  notice  of  such  claim  before  or 
after  execution  of  sherlfTs  deed.  — Duff  v. 
Randall.  116  Cal.  288,  282,  68  Am.  St.  Rep. 
158,  48  Pac.  66. 

34.  Vndertakins  on  appeal— ReniN,  etc» 
provided  for. — Undertaking  on  appeal  from 
Judgment  which  directs  delivery  of  posses- 
sion of  real  property  must  provide  against 
waste  and  for  payment  of  value  of  use  and 
occupation,  and  for  these  only,  where  there 
Is  no  question  as  to  deHctency  pending  such 
appeal. — Englund  v.  Lewis,  26  Cal.  837.  854. 


§708.  IF  PUBCHASER  OF  REAL  PB0PEBT7  BE  EVICTED  FOR  IR- 
BEaULABITIES  IN  SALE,  WHAT  HE  MAT  BECOVEB  AND  FBOM  WHOM. 
WHEN  JUDOMENT  TO  BE  BEVIVED.  PETITION  FOB  THE  FUBP03E, 
HOW  AND  BT  WHOM  MADE.  If  the  purchaser  of  real  property  sold  on 
execution,  or  his  successor  in  interest,  be  evicted  therefrom  in  consequence  of 
irregularities  in  the  proceedings  concerning  the  sale,  or  of  the  reversal  or  dis- 
charge of  the  judgment,  he  may  recover  the  price  paid,  with  interest,  from  the 
judgment  creditor. 

[Failure  to  get  possession  because  of  irregularities — Procedure.]  If  the  pur- 
chaser of  property  at  sheriff's  sale,  or  his  successor  in  interest,  fail  to  recover 
possession  in  consequence  of  irregularity  in  the  proceedings  concerning  the 
sale,  or  because  the  property  sold  was  not  subject  to  execution  and  sale,  the 
court  having  jurisdiction  thereof  must,  after  notice  and  on  motion  of  such 
party  in  interest,  or  his  attorney,  revive  the  original  judgment  in  the  name  of 
the  petitioner,  for  the  amount  paid  by  such  purchaser  at  the  sale,  with  interest 
thereon  from  the  time  of  payment  at  the  same  rate  that  the  original  judgment 
bore ;  and  the  judgment  so  revived  has  the  same  force  and  effect  as  would  an 
original  judgment  of  the  date  of  the  revival,  and  no  more. 

History:    Ehiacted  March  11,  1872,  founded  on  i  237  Practice  Act  as 
amended  1860  (SUts.  1860,  p.  803). 

PUBCHASER  EVICTED— BBCX)VBET,  11.  Notice— When  should  be  giveu. 

AND  FBOM  WHOM.  j2.  Original   satisfaction    entered  inadver- 
1.  Construction  ot  section — As  remedial  in  tently. 

character— Liberal  construction.  13,  Original  judgment— Beviva)  of. 

8-  5.  Same— Intent  of  legislature— Modifiea-      14.  gale  under  yoid  or  voidable  exeention— 
tioD  of  rule  of  common  law.  Xu  general. 

6.  Erroneous   judgment  —  Action  properly      15,  Same— As  to  jurisdictioD. 

brought  afisinst  assignee. 
„  „       r     ,  "  .  .  16.  Same-CoUateral  attack. 

7.  EzecntiOD  for  ezoeas  over  face  of  judg- 

ment—Voidable only.  17-  Same— Sale  on  void  execntioa  is  void. 

8.  Homestead — Sale   on  execution  —  Vaca-      18.  Same — ^Whether  exeeution  is  amendable 

tion  of  Batiflfaction. 

9.  Money   collected    on    judgment    aubse-  Statute  of  limitations — ^Doea  not  begin  to 

qnently  reversed — Action  to  recover.  against  remedy,  when. 

10.  New  judgment — When  shoald  not  be  or-  Am  to  rcmedlcn  «f  •  plalMtl*  who  im  dtm- 

dered.  poMWMacd  after  betas  p«t  Im  »<mmhI«b 

C  C.  P.— 114 
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d*r  a  JndsincDl  In  eieetmeHt,  Bee  note  1S5 

Am.  St.  Rep.  646-660. 

A»  to  vacntlBK  aatiafactlOB  ot  execution 
beeanse  title  ot  parchMer  tall*,  see  discus- 
sion and  authorities,  134  Am.  St.  Rep.  35-40. 

1.  Conatractloa  of  aeetlon— Aa  remedial 
la   character  —  Liberal  eoaatFnctloa. —  The 

above  section  belnc  remedial  in  character. 
Is  to  be  liberally  construed,  and  as  prop- 
erty sold  wa«  not  the  property  of  the  de- 
fendant in  the  execution,  it  amounts  to  a 
sale  of  property  not  subject  to  execution, 
and  a  sale  within  the  extent  of  the  statute, 
and  the  purchaser  will  be  entitled  to  the 
remedies  afforded  by  the  statute. — Heine 
Piano  Co.  V.  Boomer.  183  Cal.  398,  406,  191 
Pac.  900,  following  the  doctrine  In  Cross  v. 
Zane.  47  Cal.  S02;  Hitchcock  t.  Carruthers, 
100  Cal.  100,  i*  Pac.  627:  Mersruire  t.  CDon- 
nell,  139  Cat.  6,  196  Am.  St.  Rep.  91,  78  Pac. 
337.  See  Sturdlvant  v.  Ward,  90  Ark.  821, 
134  Am.  St.  Rep.  32,  119  S.  W.  427. 

2.  Same— Intent  of  leclalatnre — Modlflca- 
tlon  of  rnle  of  commaa  law. — There  is 
nothing  to  Indicate  that  legislature  in- 
tended to  control  effect  or  operation  of  this 
section,  or  remedy  under  It  by  section  S36, 
ante.  The  only  statute  of  limitations  ap- 
plicable to  remedy  under  this  section  is 
section  843,  ante,  providing  that  "an  action 
for  relief,  not  hereinbefore  provided  for, 
must  be  commenced  within  four  years  after 
cause  of  action  shall  have  accrued." — Met- 
guire  V.  O'Donn'ell,  139  Cal.  6.  9,  96  Am.  St. 
Rep.  91,  72  Pac.  337. 

3.  This  section  was  intended  to  give 
remedy  by  petition  In  action  which  has 
culminated  In  judgment  sought  to  be  re- 
vived. Remedy  intended  to  be  given  under 
It  is  as  broad  as  that  to  be  obtained  in 
corresponding  action  In  equity. — Hergulre 
V.  O'Donnei;,  189  Cal.  8,  8,  96  Am.  St.  Rep. 
91,  72  Pac.  887. 

4.  This  section  being  remedial  In  its 
character,  should  be  liberally  construed. — 
Cross  V.  Zane,  47  Cal.  60a.  603:  Hitchcock 
V.  Caruthers.  100  Cal.  100,  102,  34  Pac.  627; 
Mergulre  v.  O'Donnell,  139  Cal.  6,  8,  96  Am. 
St.  Rep.  91.  72  Pac.  337. 

5.  It  was  not  object  of  this  provision  to 
disturb  rule  of  common  law  in  relation  to 
validity  of  executions  or  Judicial  sales;  but 
to  guard  against  Its  mischievous  conse- 
quences In  certain  cases  by  affording 
remedy  which  common  law  does  not.  Code 
provision  does  not  deal  with  question  as 
to  when  execution  of  sale  shall  be  deemed 
valid,  and  when  not,  but  leaves  It  as  be- 
fore, and  merely  provides  that  when,  for 
any  of  reasons  given  by  common  law,  sale 
shall  be  declared  void,  purchaser  shall  not 
be  left,  as  at  common  law,  without  remedy. 
■—Hunt  V.  Loucks,  88  Cal.  872,  S77,  99  Am. 
Bee.  404. 

0.  Erronenna  Jndcnient— Aetlra  la  prop- 
erly branght  nsalnat  assignee  of  erroneous 
judgment  who  gives  plalnliff's  property  to 
be  sold  thereunder,  and  thereby  produced 
Injury  of  which  pfaintlflf  complained. — Rey- 
nolds V.  Hosmer,  45  Cal.  S16,  630. 


T.  Bxecntlon  for  excess  over  face  ot 
Jndginent  —  Voidable  only.  —  An  execution 
for  excess  over  face  of  judgment  la  not 
void,  bat  is  only  voidable,  and  sale  there- 
under is  not  Invalid. — Hunt  v.  Loucks,  38 
Cal.  378,  375,  99  Am.  Dec.  404. 

8.  Honeatead— Sale  on  cxceatloli— Vaca- 
tion ot  aatlsfnetion. —  The  prlneiplea  enun- 
ciated In  paragraph  1  of  this  note  apply 
in  a  case  In  which  an  execution  has  been 
levied  upon  land  which  had  previously  been 
declared  upon  as  a  homestead,  and  the  land 
sold  under  the  execution  and  the  Judgment 
marked  upon  the  docket  "satisfied,"  for  the 
reason  that  the  levy  and  sale  were  both 
void  because  the  property  was  already 
homesteaded  and  free  from  execution;  for 
this  reason  the  satisfaction  of  the  judg- 
ment should  be  set  aside  by  a  court  of 
equity,  regardless  of  the  constructive  notice 
furnished  to  the  purchaser  by  the  recorded 
declaration  of  homestead. — Heine  Piano  Co. 
V.  Boomer.  183  Cal.  398,  407,  191  Pac.  900. 
applying  the  doctrine  In  Waggle  v.  Worthy. 
74  Cal.  266,  6  Am.  St.  Rep.  440,  16  Pac.  881: 
aieason  v.  Spray,  81  Cal.  217,  IS  Am.  St. 
Rep.  47,  22  Pac.  651;  Powell  v.  Patison,  100 
Cal.  236.  34  Pac.  677;  City  Store  V.  Cofer, 
111  Cal.  482,  44  Pac.  168. 

Honey  eolleeted  on  Indcmcnt  anbae- 

qnenf  ly    revcriicd  —  Action    to     recover.  — 

Money  collected  on  Judgment  subsequently 
reversed  may  be  collected  back  In  action 
against  real  parties  plaintiff  when  suit  had 
been  prosecuted  by  assignees  of  choses  In 
action  In  name  of  assignor. — Reynolds  v. 
Hosmer,  45  Cal.  919,  629.  See  Maghee  v. 
Kellogg,  24  Wend.  <N.  Y.)  32;  Bank  of 
United  States  v.  Bank  of  Washin^on,  31 
U.  S.  (6  Pet.)  8,  15,  8  U  ed.  299. 

10.  New  indgmcat— When  shoold  not  be 
ordered. — A  new  Judgment  should  not  be 
ordered  against  sureties  upon  undertaking 
In  proceedings  commenced  under  this  sec- 
tion for  reviving  Judgment  to  extent  of 
property  lost  in  former  action,  unless  such 
opportunity  to  be  heard  Is  fflven  sureties  as 
by  this  section  Judgment-debtor  is  himself 
entitled  to  receive. — Hitchcock  v.  Caruthers, 
100  Cal.  100.  lOE.  84  Pac.  627. 

11.  Notice— When  abonM  be  given.— No- 
tice, although  not  required  by  statute, 
should  be  given  before  court  revives  an  old 
Judgment. — Hyde  v.  Boyle,  98  Cal.  1,  6,  89 
Pac.  247. 

12.  OrlfTlnal  satisfaction  entered  Inad- 
vertenflr  or  under  such  circumstances  as 
required  it  to  be  set  aside  may  be  set 
aside  by  court,  and  order  made  designating 
amount  for  which  Judgment  should  be  per- 
mitted to  fltand,^ — HItchcOck  v.  Caruthers, 
100  Cal.  100,  105,  84  Pac.  627. 

IS.    Original    Jndcwent  —  Revival    of. — 

Provision  that  original  Judgment  may  ba 
revived  "when  property  sold  was  not  sub- 
ject to  execution  and  sale,"  covers  case  In 
which  plaintiff  Obtained  Judgment  against 
defendant,  where  property  sold  was  not 
property  of  defendant  In  execution,  but 
wholly  that  of  stranger,  in  which  case  It 
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amounts  to  sale  of  property  not  subject  to 
execution  and  sale  within  Intent  of  act. — 
Cross  V.  Zane.  47  Cal.  602.  See  Hitchcock 
V.  Caruthers,  100  Cal.  100.  102,  S4  Pac.  627. 

14.  Sale  DBder  void  or  Toidablc  exrcntlon 
—In  ■CBcral.— If  execution  be  merely  erro- 
neous— that  is  to  say,  voidable — sale  under 
it  to  bona  flde  purchaser  will  be  valid, 
althouch  execntlon  l>e  aftarwarda  set  aside: 
but  If  execution  be  Irrevniar — that  is  to 
say,  void — sale  under  It,  even  to  bona  flde 
purchaser,  will  also  be  void. — Hunt  v. 
Loucks,  38  Cal.  372,  376,  99  Am.  Dec.  404. 
See  Reynolds  v.  Harris,  14  Cal.  867;  John- 
son V.  Lamping,  84  Cal.  29S;  Woodcock  v. 
Bennett,  1  Cow.  (N.  Y.)  711. 

15.  Same— Aa  to  Jnriadlctloa. — Court  has 
Jurisdiction  of  subject-matter  of  motion  for 
an  order  to  Issue  execution  on  Judgment, 
and  incidentally  to  determine  whether  or 
not  apparent  satisfaction  of  Judgment  was 
void.— UcAuIitTe  T.  Couffhiln,  105  Cal.  268, 
270,  38  Pac  730. 

16.  Same— Collateral  attack  can  no  more 
be  made  upon  erroneous  execution  than 
upon  erroneous  Judgment.  Like  an  errone- 
ous Judgment,  an  erroneous  execution  Is 
valid  until  set  aside  upon  direct  proceed- 
ingr  proper  for  that  purpose;  and  until  set 
aside  all  acts  which  have  been  done  under 


such    execution    are    also  valid. — Hunt  v. 
Ixiucks.  38  Cal.  372,  382,  99  Am.  Dec.  404. 
IT.    Same— Sale  oa  void  execntloa  la  void 

for  "Irregularity  In  proceedlngrs  concern- 
Ins  sale,"— Mergulre  v.  O'Donnell,  139  Cal. 
6,  8,  96  Am.  St.  Rep.  91,  72  Fac.  337. 

18.  Whether  execntloa  la  ameadable  In 
teat  whether  It  be  void  or  only  voidable. — 
Hunt  v.  Loucka,  38  Cal.  372,  379,  99  Am. 
Dec.  404.  See  Parmelee  T.  Hitchcock,  12 
Wend.  (N.  Y.)  06,  97. 

19.  Statute  of  llmltatlona  —  Doea  mot 
beds  to  Tum  acataat  remedy  erlven  by  this 
section  until  purchaser  shall  "fall  to  re- 
cover possession,"  and  where  facts  show 
that  during-  pendency  of  suit  to  quiet  title, 
purchaser  was  endeavoring  to  obtain  Juds- 
ment  In  his  behalf  which  would  result  In 

.  his  obtaining  possession  of  property  bought 
at  execution-sale,  held,  that  it  can  not  be 
said  that  he  had  failed  to  obtain  possession 
within  meaning  of  statute  until  that  suit 
was  Anally  determined  against  him.  As  his 
remedy  under  statute  did  not  arise  until 
such  failure,  statute  of  limitations  could 
not  begin  to  run  prior  to  that  time  on  well- 
settled  principle  that  statute  does  not  begin 
to  run  until  cause  of  action  is  matured. — 
Mergulre  v.  O'Donnell.  139  Cal.  6,  9.  96  Am. 
St.  Rep.  91,  72  Pac.  387. 


§709.  PARTY  WHO  PATS  MOBE  THAN  HIS  SHARE  MAY  COMPEL 
OONtkIBUTIOK.  When  property,  liable  to  an  execntion  against  several  per- 
sons, is  sold  thereon,  and  more  than  a  due  proportion  of  the  judgment  is  satis- 
fied out  of  the  proceeds  of  the  sale  of  the  property  of  one  of  them,  or  one  of 
ihem  pays,  without  a  sale,  more  than  his  proportion,  he  may  compel  contribu- 
tion from  the  others;  and  when  a  judgment  is  against  several,  and  is  upon  an 
obligation  of  one  of  them,  as  security  for  another,  and  the  surety  pays  the 
amount,  or  any  part  thereof,  either  by  sale  of  his  property  or  before  sale,  he 
may  compel  repayment  from  the  principal.  In  such  case,  the  person  so  paying 
or  contributing  is  entitled  to  the  benefit  of  the  judgment,  to  enforce  contribu- 
tion or  repayment,  if,  within  ten  days  after  his  payment,  he  file  with  the  clerk 
of  the  court  where  the  judgment  was  rendered,  notice  of  his  payment  and  claim 
to  contribution  or  repayment.  Upon  a  filing  of  such  notice,  the  clerk  must 
make  an  entry  thereof  in  the  margin  of  the  docket. 

History:   Enacted  March  11,  1872. 
CONTRIBUTION. 


1.  Construction — As  lajing  down  funda- 

mentals as  to  rights  of  sureties. 

2.  Same — As  not  changing  general  rub 

against  contribution. 

3.  Same — As  onlv  purpose  of  filing  notice 

with  elerk,  is  what. 

4.  Co-surety — Bight  of  to  eontribntioi^ 

When  accrues. 

5.  Co-tenant  —  Paying  mortgage — Bights 

of. 

6.  lodeniDitor  of  one  debtor  —  Payment 

of  joint  judgment— Not  entitled  to 
BobstttutioQ. 
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7.  Joint  tort-feason — Judgment  gainst 
— Payment  by  one  defendant — As- 
signment of  judgment — No  right  to 
contribution. 

S.  Same — Provisions  of  above  section  not 
applicable  to  Joint  tort-feasors. 

0.  Same  —  Rule  of  no  contribution  not 
changed. 

10.  Notice — Of  motion  for  execution  upon 

judgment. 

11.  Same — Of  payment  and  claim  of  con- 

tribution— Necessary  to  right  to  en- 
force  contribution. 

12, 13.  Same—To  parties  interested,  is  neees- , 
sary. 
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PARTY  FAYING  HORB  THAN  SHARK— CONTRIBimOlT. 


IPt.  II, 


14.  Pa;nne°t  —  Neeewiy  prereqnisite  to 

right. 

15- 17.  Same — Of   judgment   hj   OM  joint* 
debtor. 

18.  Purpose  of  raaetment  of  eeetion. 

Id.  Statute  must  be  stricUj  pursued. 

Am  to  rlcht  of  venM»  yaylas  tax  to  k« 
aobroaated  to  th«  taz-llM,  ■««  note  Ann. 

Cas.  1912C,  1302. 

Am  to  richt  of  Nretr  who  haa  paid  debt 
to  be  snbrosnted  to  tIkM  of  creditor,  mm  af- 
fected hj  the  fact  that  the  ■cenrltr  becomea 
anch  for  ■  conalderatloa,  see  note  Aon.  Cas. 
1913A,  56S. 

1.  ConatrnetioB— Am  larlac  down  fnnda- 
rocBtala  ■■  to  rlsbta  of  aarctiea.  etc. — First 
part  of  section  down  to  word  "principal'* 
only  lays  down  fundamental  rulea  as  to 
rlghta  of  sureties  and  Joint  Judgment-debt- 
ors  to  compel  contribution.  Latter  portion 
of  aectlon — "In  sueh  case  person  so  paring 
or  contributlner  is  entitled  to  benefit  of 
Judgment  to  enforce  contribution  or  repay- 
ment, if  within  ten  days."  etc..  is  portion 
that  contemplates  giving  to  sureties  or 
Joint  Judgment-debtor's  right  to  an  execu- 
tion in  original  proceedings.  Section  was 
no  doubt  enacted  for  benefit  of  sureties  and 
Joint  Judffment-debtors,  In  order  to  enable 
them,  without  bringing  an  action,  to  use 
Judgment  and  writs  of  court  for  purpose  of 
compelling,  in  case  of  sureties,  repayment 
from  their  principal,  or  contribution  from 
eHtablished  co-auretles.  and  in  case  Joint 
judgment-debtora,  contribution  from  their 
co-debtors.— Williams  v.  Rlehl,  127  Cal.  165, 

369,  78  Am.  St.  Rep.  60,  59  Pac.  762. 

2.  Same— A  a  not  c  ha  a  dog  general  role 
against  contrlbntlOB. — This  section  does  not 
enlarge  the  general  rule  against  contribu- 
tion by  Joint  tort-feasors.  It  simply  an- 
nounces 8  rule  of  procedure,  and  provides 
a  convenient  method  of  enforcing  contribu- 
tion by  a  Judgment-debtor  who  has  paid  a 
Judgment  as  against  a  co-defendant  liable 
for  a  proportion  of  the  debt. — Dow  v.  Sun- 
set Tel.  ft  Tel.  Co.,  162  Cal.  ISC,  121  Pac.  379. 

8.  game  Only  purpose  of  flllag  notlec 
with  clerk  of  payment  and  claim  to  con- 
tribution or  repayment  Is  to  enable  clerk 
to  make  proper  entry  in  margin  of  docket. 
Without  such  notice  clerk  would  have  no 
authority  to  make  proper  docket  entry. — 
Clark  V.  Austin,  96  Cal.  2SS,  288,  31  Pac.  293. 

4.  Co-aarety — Right  of  to  contrlbatloii-- 
WhcB  aeeraes. — Co-surety  or  Joint  Judg- 
ment-debtor has  right  at  moment  he  pays 
debt  of  his  principal  to  recover  proportion- 
ate share  from  hla  co-surety  or  Joint  debtor, 
and  obligation  of  co-surety  to  pay  Is  as 
binding  as  if  created  by  promissory  note  or 
contract. — Williams  v.  Riehl,  127  Cal.  365, 

370,  78  Am.  St.  Rep.  60.  59  Pac.  762. 

0.    Co-tcnaat — Paylag  mortgage — Rights 

•f. — In  the  case  of  partition  of  a  tract  en- 
cumbered by  mortgages  on  separate  par- 
cels, one  of  the  tenants  In  common  who 


subsequently  is  compelled  to  pa7  ft  mort- 
gage In  excess  of  Us  share  will  be  subro- 
gated to  that  extent  to  the  Interest  of  the 
mortgagee. — Rich  v.  Smith,  26  Cal.  App.  776, 
148  Pac.  64S. 

0.  iBdemaltor  at  OM  4eMor— Payawsit 
mt  JelHt  JodsmcM— H«t  cmtttlc<  to  ashatl- 
tatlOB. — In  the  case  of  a  Joint  Judgment 
against  two  or  more  persons,  where  an  In- 
demnitor of  one  of  the  Judgment-debtors 
pays  the  entire  Judgment  obtained  against 
the  Indemnitee  and  another  for  the  com- 
mission of  an  act  for  which  such  Indem- 
nitee and  other  person  were  Jointly  and 
severally  liable,  such  Indemnitor  Is  not  en- 
titled to  be  subrogated  to  the  rights  of  the 
indemnitee,  as  against  the  co-defendant, 
under  the  provisions  of  the  above  section. — 
Adams  v.  White  Bus  Ldue,  184  Cal.  710,  196 
Pac.  389. 

7.  JelBt  tort-fcaaora  —  Jnagtneat  agalaat 
-—Payment  by  one  defendaat— Aaalgameat 
of  Jndcmeat — No   right   of  eoBtrlbBtloa,r— 

In  a  case  in  which  one  of  several  wrong- 
doers against  whom  a  Joint  Judgment  has 
been  obtained,  pays  such  Judgment  and 
takes  an  assignment  thereof,  he  acquires 
no  right  of  contribution  by  reason  of  the 
fact  that  he  takes  an  assignment  of  the 
Judgment  In  the  name  of  a  man  of  straw, 
and  this  rule  is  not  changed  by  the  provi- 
sions of  the  above  section. — Adams  v. 
White  Bus  Line.  184  Cal.  710.  195  Pac.  389, 
approving  and  applying  Boyer  v.  Bolender, 
129  Pa.  St.  324.  16  Am.  St.  Rep.  723.  18 
Atl-  127. 

8.  Same— Pro  via  Ions  of  above  aectlon  not 
applicable  to  Joint    tort-feaaora.  —  It    is  a 

weli>established  rule  that  there  Is  no  right 
of  contribution  between  Joint  tort-feasors 
outside  of  a  statutory  provision  to  that 
effect:  and  the  provisions  of  the  above  sec- 
tion do  not  pretend  to  deal  with  the  matter 
of  right  of  contribution  between  Joint  tort- 
feasors, its  plain  intent  being  simply  to 
provide  that  when  there  Is  a  Judgment 
against  two  or  more  defendants  who  are 
entitled  under  the  rules  of  the  law  to  con- 
tribution from  each  other,  and  one  of  them 
pays  the  whole  or  more  than  his  proportion 
of  the  Judgment  he  should  be  entitled  to 
contribution;  and  from  this  the  Inference 
can  not  be.  drawn  that  the  legislature  In 
enacting:  the  above  section  as  a  part  of  the 
law  of  procedure  of  this  state  necessarily 
Intended  to  change,  or  would  change,  the 
fundamental  principle  that  there  is  no  rlRht 
of  contribution  between  joint  tort-feasors. 
— Adams  v.  White  Bus  Line,  164  Cal.  710, 
195  Pac.  389,  adopting  and  applying  the  rule 
in  Porsythe  v.  Los  Angeles  R.  Co.,  149  Cal. 
669,  87  Pac.  24:  Dow  v.  Sunset  Tel  ft  Tel. 
Co.,  162  Cal.  136.  121  Pac.  879. 

e.  i^amc —  Rale  of  no  eoatrlbntlon  not 
clians;ed  by  this  section,  and'one  defendant 
tort-feasor  is  not  a  party  agsrrieved  who 
may  complain  upon  appeal  that  no  judg- 
ment   was    rendered   against    the  other.  

Forsythe  v.  Los  Angeles  Ry.  Co..  149  Cal 
573,  87  Pac.  24. 
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!•.  N»tle«— Of  mattOM  (or  executlOD 
|«4awcBt  for  purpose  of  compelling  con- 
tribution or  repayment  under  this  section 
Bhould  be  served  upon  party  asalnet  whom 
such  motion  ts  directed,  but  it  Is  not  neces- 
sary that  notice  filed  with  clerk,  to  claim 
oC  right  to  contribution  and  repayment, 
■hould  be  filed  on  auoh  party  within  ten 
days  after  movlnff  party  pays  more  than 
his  proportion  of  judgment.  —  Clark  V. 
Austin.  9f  Cal.  2SS,  X84,  31  Pac  29S. 

It.  Sane— Of  payment  and  claim  of  eoa- 
trllmtloa  —  Ncccaaary  to  rlcht  to  eaforce 
cantrlbatloB.^ — The  right  to  contribution  in 
a  case  where  one  of  the  parties  against 
whom  Judgment  Is  entered  has  satlsSed 
the  same  Is  purely  statutory,  and  Is  de- 
signed to  furnish  a  means  whereby  a  de- 
fendant, against  whom  Judgment  has  been 
entered  and  paid,  may  enforce  claim  to  con- 
tribution in  a  proper  case  without  resort 
to  suit,  and  simply  provides  a  convenient 
method  for  enforcing  such  conb-ibution  as 
against  a  co-defendant  or  co-defendants 
liable  for  a  proportion  of  the  debt;  but 
before  a  right  exists  upon  the  part  of  the 
Judgment-debtor  satisfying  the  Judgment 
he  must  comply  with  the  requirements  of 
the  above  section  and  file  his  notice  and 
claim  to  contribution  within  ten  days  from 
the  date  on  which  he  satisfies  the  Judgment. 
— Blake  V.  Arp,  —  Cal.  App.  —^-192  Pac. 
4S2,  approving  and  applying  the  doctrine 
In  Dow  T.  Sunset  Tel.  ft  Tel.  Co..  162  Cal. 
13«.  121  Pac.  379;  San  Joaquin  Valley  Bank 
T.'Gate  City  Oil  Co.,  S6  Cal.  App.  791,  173 
Pac.  781. 

IZ.  Same  —  To  parties  latevested.  la 
Mccaaary,  and  although  statute  does  not 
specify  person  to  whom  notice  is  to  be 
given,  or  its  period,  or  manner  in  which  It 
is  to  be  given,  natural  meaning  of  word 
"notlc:e"  In  phrase  "file  with  clerk  of  court 
where  Judgment  la  rendered  notice  of  his 
payment  and  claim  to  contribution  or  re- 
payment" ts  notice  to  some  one,  and  if 
person  be  not  Indicated,  plain  inference  Is 
that  party  Intended  is  person  to  be  pro- 
ceeded against. — Davis  t.  Heimbach,  76  Cal. 
261,  263.  17  Pac  199. 

13.  Period  and  manner  of  giving  notice 
are  provided  for  In  other  parts  of  this  code. 
—Davis  V.  Heimbach.  76  Cal.  261,  214,  IT 
Pac.  199. 

See,  post,  II  lOOS-1011  and  notes. 


14,  Paymeat — Neccaaary  prerequisite  to 
rights. — Sureties  who  are  compelled  to  pay 
debt  of  their  principal  have  legal  remedy 
for  reimbursement,  which  they  may  enforce 
against  him  by  personal  action.  If  he  be 
alive,  or  against  his  estate,  if  he  be  dead: 
but  In  either  case  reimbursement  can  only 
be  claimed  for  what  has  been  expended.~- 
BBtate  of  Hill,  67  Cal.  288,  248,  7  Pac.  664. 

IB,  Suae  —  Of  Jadgmcat  by  oac  lolnt- 
debtor  does  not  operate  as  an  accord  and 
satisfaction  of  Judgment  as  to  other  Joint 
Judgment-debtors  unless  It  plainly  appears 
that  payment  was  to  have  such  effect. — 
Williams  V.  Riehl.  127  Cal.  365.  370,  78  Am. 
St.  Rep.  60.  59  Pac.  762.  See  CofTee  v.  Tevls, 
17  Cal.  239. 

16.  Payment  by  one  Joint  Judgment- 
debtor  more  than  five  years  previous,  with- 
out any  of  proceedings  specified  In  this 
section  being  taken  to  keep  Judgment  alive 
for  his  benefit.  Judgment  was  extinguished 
by  suob  payment. — National  Bank  of  Cal.  v. 
Los  Angeles  Iron  ft  Steel  Co..  2  Cal.  App. 
669,  84  Pac.  4M. 

17.  Payment  by  A.  in  order  to  prevent 
sale  of  property  on  execution  upon  defi- 
ciency Judgment,  made  and  entered  against 
himself  and  B  jointly,  but  upon  which  de- 
ficiency Judgment  B  was  primarily  liable.  Is 
not  voluntary  payment,  and  where  such 
payment  is  made  by  A  in  order  to  prevent 
sale  of  his  property  under  execution  -  he  is 
entitled  to  maintain  action  against  B  for 
amount. — Treat  v.  Craig,  13S  CaL  91,  93, 
67  Pac.  7.  See  Williams  v.  Rlehl.  127  Cat. 
869,  78  Am.  St.  Rep.  60,  69  Pac.  762. 

18.  Parpoac  of  eaaetmemt  of  aectioB.-— 
Legislature  did  not  have  In  mind  case 
where  parties  paying  Judgment  procured 
written  assignment  of  It.  Section  was  not 
enacted  for  purpose  of  giving  assignees  of 
Judgments  remedies  as  assignees.  They 
have  remedy  independent  of  such  section, 
and  could  enforce  their  Judgment  It  such 
section  had  never  been  enacted. — ^Williams 
v.  Rlehl,  127  Cal.  366,  369.  78  Am.  St.  Rep. 
60,  69  Pac.  762,  quoting  from  construction 
placed  upon  similar  section  in  Civil  Code 
of  Kansas  In  case  of  Harris  v.  Frank,  29 
Kan.  203. 

19.  Statnte  aanat  be  atrlctly  parsoed. — 

Proceeding  under  this  section,  being  statu- 
tory, must  be  strictly  pursued. — Davis  v. 
Heimbach,  76  CaL  261,  262,  17  Pac,  199.  See 
Hansen  v.  Martin,  68  Cal.  382. 


§710.  COLLECmON  OF  MONETB  FBOH  JUDGHENT-DEBTOB;  PBO- 
CEDUBX.  The  duly  authenticated  transcript  of  a  judgment,  for  money,  against 
a  defendant,  rendered  by  any  court  of  this  state  may  be  filed  with  the  con- 
troller of  the  state  of  California  or  the  auditor  of  any  county,  city  and  county, 
city,  or  other  municipal  or  public  corporation,  from  which  money  is  owing  to 
the  judgment  debtor  in  such  action  (and  in  case  there  be  no  auditor  then  with 
the  official  whose  duty  corresponds  to  that  of  auditor),  whereupon  it  shall  be 
the  duty  of  any  such  official,  or  of  such  public  (^eer  with  whom  such  transcript 
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shall  have  been  filed,  to  draw  his  warrant  in  favor  of  or  to  pay  into  the  court 
from  the  docket  of  which  the  transcript  was  taken,  so  much  of  the  money,  if 
sufiQcient  there  be,  over  which  such  state  of  California,  county,  city  and  county, 
city,  or  other  municipal  or  public  corporation  of  which  he  is  an  official,  or  over 
which  said  public  officer  has  control  and  custody  and  which  belongs  to  or  is 
owing  to  the  judgment  debtor  in  the  cause  designated  in  said  transcript  as  will 
cancel  said  judgment ;  the  money  so  paid  into  court  shall  be  a  discharge  pro 
tanto  of  any  amount  so  due  or  owing  to  such  judgment  debtor.  j 

[Fee  for  filing  truucript — ^Disposition  of  money  by  court.]  For  filing  such 

a  transcript  any  such  official  or  public  officer  may  charge  a  fee  of  fifty  cents. 

Upon  the  receipt  by  any  court  of  money  under  the  provisions  of  this  act  so 

much  therefor  as  is  not  exempt  from  execution  shall  be  paid  to  the  judgment 

creditor,  the  balance  to  the  judgment  debtor.   Such  transcript  when  so  filed, 

shall  be  accompanied  by  an  affidavit  on  behalf  of  the  person  in  whose  interest 

the  same  is  filed,  stating  the  exact  amount  at  the  time  due  on  such  judgment, 

and  that  such  person  desires  to  avail  himself  of  the  provisions  of  this  section. 

History:  Enactment  approved  March  21,  1903,  Stats,  and  Amdta. 
1903,  p.  362. 

Editorial  note:  This  section  was  enacted  subseQuently  to  the  sac- 
ceeding  sections  and  was  numbered  710;  it  would  properly  be  num- 
bered and  placed  710a  except  that  following  sections  were  passed  at 
one  time  eind  relate  to  a  different  subject. 


COLLECTING  MONEY  FROM  JUDGMENT- 
DEBTOB— PROCEDURE— GABNISH- 
MENT. 

1.  Abstract  of  judgment— Prepared  in  ae- 
eordanee  with  provisions  of  section 
897,  post. 

2-  4.  ApplieabiHty  of  section. 

5.  Constmetion  of  section  —  Ai  to  pur- 

pose. 

6.  Same — As   to   rights   of  jndgment- 

ereditor. 

7.  Bame — Court  Is  without  'powvr  to  make. 

any  order  for  dispoti^on  of  money, 
until  when. 
8,9.  Same — ^With  respect  to  application  to 
mnoieipalities. 
10- 13.  CoDBtitutiooality  of  section. 

14.  Filing  transcript — ^Effect  of. 

15.  Gamishment  of  public  funds — ^Aeemal 

of  demand. 

16.  Same  —  Action  for  damages  against 

auditor — Suffleieney  of  complaint. 

17.  Same — Approval  of  demand  of  jndg- 

ment-ereditor. 

18.  Same — Duty  of  auditor. 

19,20.  Same — Liability  of  auditor  —  Manda- 
mus. 

21,  22.  General  character  of  statute. 

23.  Mandate — Can  not  be  issued  requiring 

auditor  to  audit  and  allow  demand. 

24.  Priority  of  claims. 

25.  Public  oflScers  —  As  "judgment-debt- 

ors.'* 

26.  Special  regulations — As  to  officers,  etc. 

— Public  policy. 


1.  Abatract  of  Judvoaent  —  Prepared  la 
aecordaaee  with  vroTlalon*  of  aeetloa  8VT, 
post,  and  filed  with  auditor  wlU  not  be 
sufllctent  to  secure  beneflts  of  this  section, 
which  requires  a  transcript  or  copjr  of  t^e 
judgment  to  be  filed. — Brkson  v.  Parker,  & 
Cal.  App.  S8,  H  Pao.  497. 

S.  Appltcabllltr  of  seetlM.  —  Question 
whether  this  section  applies  to  Judgments 
recovered  prior  to  Its  enactment,  raised  but 
not  decided. — Payne  v.  Baehr,  168  Cal.  441. 
447.  96  Pac.  895. 

S.  This  section  is  applicable  to  the  sal- 
aries of  such  public  offlcers  and  employees 
as  do  not  come  within  the  term  "constitu- 
tional offlcers."  —  LAwaon  v.  X<aw8on.  168 
Cal.  446,  111  Pac.  864. 

4.  This  section  applies  to  the  salaries  of 
Justices  of  the  peace. — Lawson  T.  lAWSon, 
158  Cal.  446,  111  Pac.  864. 

B.  Coaatractloa  of  eeetloa— Ae  1o  pnr- 
poae. — The  purpose  of  enacting  the  statute 
was  to  afford  a  means  whereby  money  due 
from  a. municipality  to  the  debtor  of  an- 
other could  be  reached  by  the  creditor  and 
subjected  to  the  payment  of  his  claim.  This 
section  must  be  liberally  construed  with  a 
view  to  effect  Its  object.  Where  the  provi- 
sions of  the  section  have  been  compiled 
with  a  writ  of  mandate  commanding  the 
auditor  to  draw  a  warrant  upon  the  city 
treasurer  will  lie.  It  makes  no  difference 
that  the  mnnlclpal  charter  requires  all 
warrants  to  be  signed  by  the  mayor,  nor 
that  the  fund  out  of  which  the  plaintiff 
should  have  been  paid  Is  exhausted,  and 
hence  the  writ  unavailing  if  Issued. — Ott 
Hardware  Company  v.  Davis,  166  Cal.  79S, 
184  Pac.  978. 
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8.    Sane  — Aa    to    rlskta    of  Jndsiacnl- 

rredltor. — The  judgment-creditor  can  obtain 
under  this  section  only  such  money  as  "ts 
owing  to  the  Judstnent-debtor"  ftt  the  time 
of  the  filing  of  the  authenticated  tran- 
script of  judgment  and  alDdavlt.  but  money 
may  be  so  "owing"  although  the  demand 
therefor  has  not  been  audited.  It  Is  sufll- 
clent  for  all  the  purposes  of  this  section 
that  the  claim  of  the  judgment-debtor 
against  the  city  or  county  has  fully  ac- 
crued at  the  time  of  the  Sling  of  the  tran- 
script, etc.,  and  that  nothing  remains  to  be 
done  to  entitle  him  to  the  money  except  the 
presentation  of  a  proper  demand  and  the 
approval  of  the  same  hy  the  auditor. — 
Payne  v.  Baehr.  158  CaL  441,  446,  »6  Pac. 
896. 

T.  Same  —  Court  Is  wltkovt  power  to 
■■■ke  any  order  for  dlaposltloa  of  Moaer 

until  It  has  been  paid  Into  court  or  the 
auditor's  warrant  therefore  drawn  In  favor 
uf  the  court  has  been  delivered  to  the  court. 
— Lawson  T.  Lawson,  168  Cal.  446,  111  Pac. 

356. 

8.  Same — With  respect  to  application  to 
■mnlelpalltiM.  —  The  Qllng  with  the  city 
auditor'  of  the  transcript  of  Judgment  im- 
posed upon  that  olDcer  the  ministerial  duty 
of  drawing  a  warrant.  Inasmuch  as  prior 
to  the  adoption  of  this  section  municipal 
corporations  were  not  subject  to  any  of 
the  statutory  provisions  relating  to  attach- 
ment or  garnishment  this  added  enactment 
must  be  given  the  effect  only  of  prescrib- 
ing a  ministerial  duty  for  the  non-perform- 
ance of  which  no  liability  can  accrue 
against  the  municipality.  (Dissenting  opin- 
ion of  Angellottl,  J.,  with  whom  Henshaw 
concurred). — Ott  Hardware  Co.  v,  Davis, 
165  Cal.  795,  184  Pac.  978. 

9.  ^Is  section  prescribes  an  official  duty 
ministerial  in  nature  to  be  performed  by 
the  auditor  for  the  benefit  of  the  judgment- 
creditor  when  properly  requested  somewhat 
analogous  to  the  duty  of  a  sheriff  to  whom 
a  writ  of  attachment  or  execution  is  deliv- 
ered with  directions  to  levy  the  same,  and 
It  can  not  reasonably  be  claimed  that  he 
would  not  be  liable  to  the  creditor  properly 
demanding  the  performance  of  such  duty 
for  any  actual  damage  caused  such  creditor 
by  his  refusal  to  perform  the  same,  and  this 
remedy  to  the  Injured  party  necessarily 
exists  Independently  of  the  rigrht  of  a  party 
beneficially  Interested  in  the  performance 
or  an  official  to  compel  the  performance  of 
the  same  by  the  proceeding  of  mandamus, 
—Payne  t.  Baehr.  IBS  Cal.  441.  444,  96  Pac 
896. 

10.  ComatltotlOBallty    of    ■eetlaa.— This 

section  Ifl  conBtitutlonal.  —  Ruperlch  v. 
Baehr,  148  Cal.  190,  196,  76  Pac  782  (Tan 
Dyke.  J.,  and  Beatty,  C.  J.,  dissenting,  hold- 
ing that  section  Is  unconstitutional  so  far 
as  it  applies  to  salary  or  compensation  of 
officers  whose  salary  or  compensation  is 
provided  for  under  constitution). 

11.  This  section  is  constitutional,  and 
applicable  to  the  Balarles  of  public  em- 


ployees, at  least  to  all  except  officers  whose 
salaries  are  fixed  by  a  provision  of  the 
constitution,  and  it  is  the  duty  of  the  audi- 
tor to  deliver  the  demand  of  such  employee 
when  audited,  allowed  and  Indorsed,  to  the 
court  rendering  the  judgment  or  its  author- 
ised officer  when  proper  proceeding  under 
this  section  are  taken. — Payne  v.  Baehr,  163 
Cal.  441,  448,  95  Pac.  895. 

12.  This  section  is  not  violative  of  the 
provisions  of  the  constitution  Inhibiting 
special  legislation  and  requiring  that  a 
general  law  shall  have  a  uniform  operation. 
— Lawson  v,  Lawson,  158  Cal.  446,  111  Pac. 
854. 

13.  Prior  to  the  enactment  of  this  sec- 
tion the  salary  of  a  public  officer  was  not 
•ubject  to  attachment  or  garnishment.  The 
enactment  of  this  aectlon  was  a  valid  exer- 
cise of  legislative  power. — ^Trow  v.  Moody, 
27  Cal.  App.  408,  150  Pac  77. 

14.  Fflhis  traaaerlpt  —  BVeet  of.  —  The 
flllng  of  a  transcript  of  a  Judgment  against 
a  city  official  with  the  auditor  as  pro- 
vided by  section  710,  post,  has  the  effect  of 
impounding  whatever  money  Is  owing  to  the 
official  at  the  time  the  transcript  is  filed, 
and  the  same  has  priority  over  an  instru- 
ment filed  on  the  same  day  but  before  the 
filing  of  the  transcript  wherein  such  official 
made  a  purported  assignment  of  the  portion 
of  the  monthly  salary  which  he  had  then 
earned  to  the  person  filing  the  instrument. 
— Trow  V.  Moody,  27  Cal.  ■  App.  403,  160 
Pac.  77. 

15.  OarntshmeBt  of  public  funds  —  Ac- 
cmnl  of  deniBUd. — While  a  Judgment-cred- 
itor can  obtain  only  such  money  as  "is 
owing  the  Judgment-debtor"  at  the  time 
of  the  filing  of  the  authenticated  transcript 
and  affidavit,  yet  money  may  be  owing  al- 
though no  demand  therefor  has  been 
audited,  and  the  judgment-creditor  Is  en- 
titled to  have  a  warrant  for  whatever 
amount  has  accrued  In  favor  of  the  debtor 
at  the  time  of  the  filing  of  the  transcript, 
without  regard  to  whether  a  demand  there- 
for has  been  audited  or  not,  and  it  Is  not 
necessary  that  the  transcript  should  be  filed 
after  audit  of  demand,  and  before  delivery 
of  warrant.— Payne  v.  Baehr,  168  Cal.  446. 
96  Pac  895. 

14.  Same  — AetlOB  for  daawvea  against 
auditor  —  SaflclcBcy   of  cemplalat^In  an 

action  against  the  auditor  for  damages  for 
failure  to  draw  his  warrant  as  herein  pre- 
scribed, a  complaint  which  alleged  that  the 
judgment-debtor  (an  official  stenographer) 
had  performed  all  conditions  necessary  "to 
entitle  him  to  have  his  demand  against  the 
treasury  audited  by  said  auditor."  suffi- 
ciently alleges,  agalnat  an  objection  by 
general  demurrer,  the  presentation  of  a 
demand  In  proper  form  to  be  audited. — 
Payne  v.  Baehr.  158  Cal.  446.  9S  Pac.  895. 

IT.  Smm*  —Approval  of  demand  of  JndK- 
ment-eredttor. — It  is  not  essential  to  the 
right  of  action  of  a  Judgment-creditor 
against  the  auditor  for  damages  for  refus- 
ing to  comply  with  the  provisions  of  this 
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section,  that  he  should  have  made  a  demand 
upon  the  auditor,  other  than  the  flllng  of 
the  transcript  herein  prescribed,  or  that 
his  demand  against  his  debtor  should  have 
been  approved  by  the  police  judge  (in  the 
case  of  a  public  stenographer). — ^Payn«  v. 
Baehr,  1S8  Cal.  447,  9S  Pae.  89B. 

IS.  Sane — DntT  of  auditor. — This  section 
imposes  upon  the  auditor  an  official  duty, 
ministerial  In  its  nature,  to  be  performed 
for  the  beneflt  of  a  Judgment-creditor  who 
compiles  with  its  conditions,  for  fallura  or 
refusal  to  perform  which  he  Is  liable  to 
respond  In  damages  to  one  specially  Injured 
by  such  refusal  or  neglect.  —  Payne  ■*. 
Baehr,  153  Cal.  443,  95  Pac.  896. 

10.  Same— Liability  sf  aadltM  —  Maa«a- 

mmu.  —  The  remedy  of  an  Injured  party 
against  the  auditor  for  refusal  to  comply 
with  the  provisions  of  this  section,  to  have 
damages  for  such  refusal,  exists  independ- 
ently of  the  right  of  the  person  beDeflclally 
interested  to  compel  such  compliance  by  a 
resort  to  the  proceeding  In  mandamus. — 
Payne  T.  Baehr,  IfiS  Cal.  444,  9E  Pac  896. 

Aa  to  HSadatc  wt  to  tmnm  rc^trtas 
■Ddltor  to  allvw  claim,  see  par.  23,  this 

I  note. 

!  20.  Mandamus  may  issue  to  compel  audi- 
tor to  draw  warrant  In  favor  of  Justice  of 
the  pMce  for  claim  made  under  this  section 
itnd  an  assignment  of  the  salary  of  the 
debtor  which  Is  void  because  prematurely 
made  is  no  defense. — Wilkes  t.  Slevers,  8 
Cal.  App.  «69,  668,  97  Pac.  «77. 

21.  General  character  of  etatntc. — Law 

applies  generally  to  all  public  corporations. 
— Ruperich  v.  Baehr,  142  Cal.  190,  196.  76 
Pac.  782. 

22.  Fact  that  provisions  of  this  section 
differ  somewhat  from  ordinary  processes  of 
attachment  and  execution  does  not  destroy 
its  character  as  general  law. — Ruperich  v. 
Baehr,  142  Cal.  180,  196,  76  Pac.  782. 


23.  Mandete— Can  aot  be  Issned  requir- 
ing nadltor  to  audit  aud  allow  demand  In 

favor  of  employee  of  city  against  whom 
garnishment  provided  for  in  this  section 
has  been  served,  where  no  demand  was 
made  except  for  entire  sum.  as  auditor  la 
entitled  to  proper  demand  before  he  be- 
comes subject  to  suit  In  mandamus. — Rupe- 
rich V.  Baehr.  142  Cal.  190.  197,  76  Pac.  7S2. 
See  pars.  19,  20,  this  note. 

24.  Priority  of  clalnu. — The  claim  of  one 
who  garnishes  a  debt  due  to  his  Judgment- 
debtor  Is  superior  to  the  claims  of  laborers 
and  materialmen  under  section  1184,  post, 
who  give  notice  after  the  garnishment  has 
been  made. — Miles  v.  Ryan,  172  Cal.  205,  157 
Pac.  6, 

m.  Public  •fleers — As  "Jad«mca<-debt- 
on." — Salaries  and  wages  of  public  ofllcera 
and  employees  are  Included  In  meaning  Of 
phrases  "money  owing,"  "money  which  be- 
longs to,"  and  "amounts  so  due  or  owing," 
and  necessarily  Implies  that  such  officers 
and  employees  are  among  persons  classed 
as  "Judgment-debtors"  to  whom  money  Is 
due  or  owing,  and  that  such  debtors  are 
subject  to  garnishment  as  authorized  by 
this  section. — Ruperich  v.  Baehr,  l42  Cal. 
190,  19E,  76  Pac.  782. 

M.  Special  resnbitlOBs  — ■  Aa  to  ofleers. 
cte^Publlc  pailcy.  —  The  fact  that  there 
has  been  heretofore  no  means  by  which 
moneys  due  from  state  or  from  Its  public 
corporations  could  be  reached  and  applied 
upon  debts  of  persons  to  whom  they  are 
due,  and  that  considerations  of  public  policy 
require  that  public  corporations  and  public 
officers  and  employees  should  not  be  held 
subject  to  the  ordinary  provsions  and  proc- 
esses of  law  for  garnishment  of  debts  and 
claims  due  or  owing.  sufBclently  distin- 
guishes classes  of  persons  and  assets  to 
which  this  section  relates  to  Justify  legisla- 
ture In  making  special  regulations  concern- 
ing such  persons,  and  mode  of  reaching 
such  assets. — Ruperich  t.  Baehr,  142  Cal. 
190,  196,  76  Pac.  782. 


§710[a].  CLAIM  AND  RELEASE  OF  PROPERTY  HELD  UNDER  EXE- 
CUTION; UNDERTAKINO.  Where  property  levied  upon  under  execution  to 
satisfy  a  judgment  for  the  payment  of  money  is  claimed,  in  whole  or  in  part, 
by  a  person,  corporation,  partnership  or  association,  other  than  the  judgment 
debtor,  such  claimant  may  give  an  undertaking  as  herein  provided,  which 
undertaking  shall  release  the  property  in  the  undertaking  described  from  the 
lien  and  levy  of  such  execution. 

History:    Enacted  March  9,  1903,  Stats,  and  Amdts.  1903,  p.  102. 

Editorial  note:    This  section  properly  numbered  710,  except  tor  tbe 
reason  given  in  history  to  preceding  section. 

1.    Claim  Bad  deUvery,  Where  property      and  note;  also  21  Cent.  Dig.  col,  1068,  ii  643- 

levled   on   under  execution   Is   owned   or  599. 
claimed  by  a  third  party. — See,  ante,  |  689 

§  TlOVs.  UNDERTAKING  BT  PARTY  CLAIHINa  PROPERTY ;  AMOUNT 
OF  AND  CONDITIONS  OF.   Such  undertaking,  with  two  sureties,  shall  be 
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executed  by  the  person,  corporation,  partnership  or  association,  claiming  in 
whole  or  in  part,  the  property  upon  which  execution  is  levied  in  double  the 
estimated  value  of  the  property  claimed  by  the  person,  corporation,  partner- 
ship or  association;  provided,  in  no  case  need  such  undertaking  be  for  a  greater 
sum  than  double  the  amount  for  which  the  execution  is  levied ;  and  where  the 
estimated  value  of  the  property  so  claimed  by  the  person,  corporation,  partner- 
ship or  association  is  less  than  the  sum  for  which  such  attachmrat  is  levied, 
.such  estimated  value  shall  be  stated  in  the  undertaking,  and  said  undertaking 
shall  be  conditioned  that  if  the  property  claimed  by  the  person,  corporation, 
partnership  or  association  is  finally  adjudged  to  be  the  property  of  the  jndg- 
ment  debtor,  said  person,  corporation,  partnership  or  association  will  pay  of 
said  judgment  npon  which  execution  has  issued  a  sum  equal  to  the  value,  as 
estimated  in  said  undertaking,  of  said  property  claimed  by  said  person,  corpo- 
ration, partnership  or  association,  and  said  property  claimed  shall  be  described 
in  said  undertaking. 

History:    Bnactaent  approved  March  9,  1903,  Stats,  and  Amdts. 

1903,  p.  102. 

Aa  to  obleetlona  to  nadertaUnsa  to  be  la  A*  to  uatfertaklnca.  exceatloa  of*  etc..  la 
wrltlac,  see,  poat,  i  711 seaoxal.  Me,  post,  i  1067  and  note. 

§710a.   PAYMENT  OF  CLAIM  OF  CONTBAOTOR  ON  PUBUO  WORK.' 

In  the  event  the  judgment  debtor  named  in  any  transcript  of  judgment  filed 
under  the  provisions  of  section  seven  hundred  ten  of  this  code,  approved 
March  21,  1903,  be  a  contractor  upon  any  public  work,  the  cost  of  which  is  to 
be  paid  out  of  any  public  moneys  voted,  appropriated  or  otherwise  set  apart 
for  the  purpose  of  paying  therefor,  only  so  much  of  the  contract  price  shall  be 
deemed  owing  to  the  contractor,  within  the  meaning  of  said  section,  as  may 
remain  payable  to  him  under  the  terms  of  his  contract,  upon  the  completion 
thereof,  after  the  sums  severally  due  and  to  become  due  to  all  persons  who 
perform  labor  upon  such  work  or  who  bestow  skill  or  other  necessary  services, 
or  furnish  materials,  appliances,  teams  or  power  used  or  consumed  in  the  per- 
formance of  such  work,  have  been  ascertained  and  paid.  The  controller, 
auditor,  or  other  public  disbursing  officer  whose  duty  it  is  to  make  payments 
under  the  provisions  of  such  contract  shall  not  draw  his  warrant  in  favor  of 
the  court  from  the  docket  of  which  the  transcript  was  taken  until  said  contract 
is  completed  and  the  payments  above  specified  are  made,  and  then  only  for  the 
excess,  if  any,  of  the  contract  price  over  the  aggregate  of  the  sums  so  paid. 

History:   Elnsctment  approved  May  10.  1919.  Stats,  and  Amdts,  1919, 
p.  461.   In  effect  July  27,  1919. 

§  711.   FILING  AND  BERVIOE  OF  UNDERTAKING.    Said  undertaking 

shall  be  filed  in  the  action  in  which  said  execution  issued,  and  a  copy  thereof 

served  upon  the  judgment  creditor  or  his  attorney  in  said  action. 

History:    Enacted  March  9,  1903,  State,  and  Amdts.  1903,  p.  102. 

1.    CoadltloBS  la  r«MlralBt  of  allenatloa —  not  pasB  until  the  conditions,  aa  to  payment 

Appllmtloa    of    rale.  —  The    alienation    of  ot   purchase-price,   are    fully  performed.— 

property   hereunder   siKnlftes   its    transfer.  "^'"'^                  "  Cat.  App.  691,  121  Pac, 

and  Implies  the  ri»ht  by  title  to  do  so.  and  "^0. 

tt  has  no  application  to  a  conditional  sale  Aa  to  nervlee  of  papent.  In  scaenl,  see, 

which  expressly  provides  that  title   shall  post,  £E  1010-1017  and  notes. 
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§7Uya.  EXCEPTION  TO  8UBETIES;  HOW  MADE.  TVithin  ten  days 
after  the  service  of  the  copy  of  undertaking,  the  judgment  creditor  may  object 
to  such  undertaking  on  the  ground  of  inability  of  the  sureties,  or  either  of 
them,  to  pay  the  sum  for  which  they  become  bound  in  said  undertaking,  and 
upon  the  ground  that  the  estimated  value  of  property  therein  is  less  than  the 
market  value  of  the  property  claimed.  Such  objection  to  the  undertaking  shall 
be  made  in  writing,  specifying  the  ground  or  grounds  of  objection,  and  if  the 
objection  is  made  to  the  undertaking  that  the  estimated  value  therein  is  less 
than  the  market  value  of  the  property  claimed.  Such  objection  shall  specify 
the  judgment  creditor's  estimate  of  the  market  Talue  of  the  property  claimed. 
Such  written  objection  shall  be  served  upon  the  person,  partnership,  corpo- 
ration or  association  giving  such  undertaking  and  claiming  the  property 
therein  described. 

History:    Enactment  approved  March  9,  1908,  Stats,  and  Amdts. 
1903,  p.  102. 

Am  to  aiNmiBt  nvalrsA  apoa  «Bd«rtalEtHC  aee,  ante,  I  710)&> 

§712.  JUSTIFICATION  Of  SURETIES;  APPROVAL  AND  DISAP- 
PROVAL. "When  the  sureties,  or  either  of  them,  are  objected  to,  the  surety  or 
sureties  so  objected  to  shall  justify  before  the  court  out  of  which  such  execu- 
tion issued,  upon  ten  days'  notice  of  the  time  when  they  will  so  justify  being 
given  to  the  judgment  debtor  or  his  attorney.  Upon  the  hearing  and  examina- 
tion into  the  sufficiency  of  a  surety,  witnesses  may  be  required  to  attend  and 
evidence  may  be  procured  and  introduced  in  the  same  manner  as  in  trial  of 
civil  cases.  Upon  such  hearing  and  examination,  the  court  shall  make  its  order, 
in  writing,  approving  or  disapproving  the  sufficiency  of  the  surety  or  sureties  on 
such  undertaking.  In  case  the  court  disapproves  of  the  surety  or  sureties  on 
any  undertaking,  a  new  undertaking  may  be  filed  and  served,  and  to  any 
undertaking  given  under  the  provisions  of  this  act  the  same  objection  to  the 
sureties  may  be  made,  and  the  same  proceedings  had  as  in  case  of  the  first 
undertaking  filed  and  served. 

History:    Enactment  approved  March  9,  1903,  Stats,  and  Amdta. 
1903,  p.  102. 

Am  to  «iMlUeatlra*  mt  nrctiea,  tm  c«aenl,  ie«,  po*t,  S  lOST  And  not«. 

§  712V^.  NEW  UNDERTAEINQ ;  WHEN  TO  BE  QIVEN.  When  objection 
is  made  to  the  undertaking  upon  the  ground  that  the  estimated  value  of  the 
property  claimed,  as  stated  in  the  undertaking,  is  less  than  the  market  value  of 
the  property  claimed,  the  person,  corporation,  partnership  or  association  may 
accept  the  estimated  value  stated  by  the  judgment  creditor  in  said  objection, 
and  a  new  undertaking  may  be  at  once  filed  with  the  judgment  creditor's 
estimate  stated  therein  as  the  estimated  value,  and  no  objection  shall  there- 
after be  made  upon  that  ground;  if  the  judgment  creditor's  estimate  of  the 
market  value  is  not  accepted,  the  person,  corporation,  partnership  or  associa- 
tion giving  the  undertaking  shall  move  the  court  in  which  the  execution  issued, 
upon  ten  days'  notice  to  the  judgment  debtor,  to  estimate  the  market  value  of 
the  property  claimed  and  described  in  the  undertaking,  and  upon  the  hearing 
of  such  motion  witnesses  may  be  required  to  attend  and  testify,  and  evidenco 
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be  produced  in  the  same  manner  as  in  the  trial  of  civil  actions.  Upon  the  hear- 
ing of  such  motion,  the  court  shall  estimate  the  market  value  of  the  property 
discribed  in  the  undertaking,  and  if  the  estimated  value  made  by  the  court 
exceeds  the  estimated  value  as  stated  in  the  undertaking,  a  new  undertaking 
shall  be  filed  and  served,  with  the  market  value  determined  by  the  court 
stated  therein  as  the  estimated  value. 

History:    Enactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  103. 

§713.   JUSTIFICATION  OF  SUBETIES.  The  sureties  shall  justify  on  the 

undertaking  as  required  by  section  one  thousand  and  fifty-seven  of  the  Code  of 

CivU  Procedure. 

History:    Bnactment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903.  p.  103. 

§71Sy3.  WHEN  UNDEBTAKINa  BECOMES  EFFECTUAL.  The  under- 
taking shall  become  effective  for  the  purpose  herein  specified  ten  days  after 
service  of  copy  thereof  on  the  judgment  debtor,  unless  objection  to  such  under- 
taking is  made  as  herein  provided,  and  in  case  objection  is  made  to  the  under* 
taking  filed  and  served,  then  the  undertaking  shall  become  effective  for  such 
purposes  when  an  undertaking  is  given  as  herein  provided. 

.  History:    Enactment  approved  March  9,  1903,  Stats,  and  Amdte. 

1903.  p.  103. 


CHAPTER  n. 

PBOCEEDINGS  SUPPLEMENTAEY  TO  THE  EXECUTION. 


f  714.  Debtor  required  to  answer  concerning 
hie  property,  when. 

I  715.  Proceedings  to  compel  debtor  to  ap- 
pear. In  what  cases  he  ma;  be  ar- 
rested,   ^hat  bail  may  be  given. 

I  716.  Any  debtor  of  the  judgment  debtor 
tnajr  pa^  the  latter 's  creditor. 

{  717.  Examination  of  debtors  of  judgment 
debtor,  or  of  those  having  property 
belonging  to  him. 


1718. 
1719. 

1720. 


1721. 


Witnesses  required  to  testify. 

Jud^e  may  order  property  to  be  ap- 
plied on  execution. 

Proceedings  upon  claim  of  another 
party  to  property,  or  on  denial  of 
indebtedoess  to  judgment  debtor. 

Disobedience  of  orders,  how  punished. 


§714.  DEBTOR  REQUIRED  TO  ANSWER  CONCERNING  HIS  PROP- 
ERTY, WHEN.  "When  an  execution  against  property  of  the  judgment  debtor, 
or  of  any  one  of  several  debtors  in  the  same  judgment,  issued  to  the  sheriff  of 
the  county  where  he  resides,  or  if  he  does  not  reside  in  this  state,  to  the  sheriff 
of  the  county  where  the  judgment-roll  is  filed,  is  returned  unsatisfied  in  whole 
or  in  part,  the  judgment  creditor,  at  any  time  after  such  return  is  made,  is 
entitled  to  an  order  from  a  judge  of  the  court,  requiring  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such  judge,  or  a  referee 
appointed  by  him,  at  a  time  and  place  specified  in  the  order;  but  no  judgment 
debtor  must  be  required  to  attend  before  a  judge  or  referee  out  of  the  county 
in  which  he  resides,  or  in  which  he  has  a  place  of  business. 

History:  Enacted  March  11,  1872;  re-enactment  of  {  238  Practice 
Act;  amendment  approved  March  9,  1880,  Code  Amdts.  1880  (C.  C. 
P.  Pt.),  p.  6;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  157,  held  unconstitutional,  see  history,  S  5  ante; 
amendment  approved  March  19.  1907.  Stats,  and  Amdts.  1907,  p.  686, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  459. 
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SUPPLEMENTARY  PB0CEEDIN08— m 
OENEBAL. 

1-  5.  As  to  construction  of  section — Exam- 
ination of  judgment-debtor. 

6.  Contempt — Failure  to  appear  for  ez< 

amination. 

7.  Same — Correction  of  intermediate  mla* 

take^Before  final  order. 

8,9.  Creditors'  bill — Used  as  substitute  for 
statutory  proceeding. 

10.  Debts  secured  by  mortgage — Attached 

by  garnishment, 

11.  Distinction — Between    above  section 

and  section  715,  post. 

12.  Same — Under  Practice  Act. 

13.  Proceedings  supplementary  tu '  ezeen- 

tion — Nature  of. 

14.  Same — As  supplanting  proeeeding  in 

equity. 

15, 16.  Same— la  entirely  statutory. 

17, 18.  Proceeding  is  in  original  cause. 

19.  Property  or  credits  in  hands  of  debtor 

of  judgment-debtor. 

20.  Punisbment  of  judgment-debtor  —  For 

contempt  of  order. 

21.  Purpose  of  proceedings. 

22.  Patent-right— Application  of  to  satis- 

faction of  judgment. 

1.  As  to  coiutmctloo  of  Mcctlom— Bum- 
InatlOB  of  J«<BBieBit-deh«or.  —  Under  the 
provisions  of  this  chapter,  debtor  of  Judg- 
ment-debtor may  be  fully  examined  as  to 
property,  credits,  money,  or  other  assets 
in  his  possession,  or  under  his  control. 
Wltnessea  may  De  examined  and  Judge  may 
order  any  property  of  Judgment-debtor, 
not  exempt  from  execution,  or  due  to  judff- 
ment-debtor,  to  be  applied  towards  satis- 
faction of  judgment. — Hatteson  ft  W.  H. 
CO,  V,  Conley,  144  Cal.  488,  4SS.  77  Pac.  1042. 

2.  The  examination  of  the  Judgment- 
debtor  under  this  and  the  following  section 
Is  the  same;  it  covers  the  same  field  and 
has  the  same  purpose,  namely,  that  of  hav- 
ing disclosed  by  an  examination  of  the 
debtor  some  property  not  exempt  from  ex- 
ecution which  the  Judgment-creditor  may 
have  subjected  to  sale  under  his  execution. 
— People  ex  rel.  Dorris  v.  U<^ECamy,  28  Cal, 
App.  19$,  151  Pac.  748. 

3.  There  need  be  no  other  showing  of 
facts  than  that  of  the  execution  being  re- 
turned unsatisfied,  because  the  return  of 
the  execution  Itself  unsatisfied  presupposes 
that  search  for  property  of  the  debtor  has 
lieen  fruitless. — People  ex  rel.  Dorris  v.  Mc- 
Kamy,  28  Cal.  App.  196.  161  Pac.  743. 

4.  After  an  examination  has  been  held 
under  this  and  the  following  section  and 
the  creditor  has  been  given  the  privilege 
of  fully  examining  hia  debtor  as  to  his 
property,  he  can  not  subject  the  debtor  to 
a  second  examination  without  disclosing  to 
the  court  some  new  facts,  such  as  that 
other  facts  have  become  known  to  the  cred- 


itor of  which  he  was  not  apprised  at  the 
former  examination,  or  matters  of  like 
kind. — People  ex  rel.  Dorris  v.  McKamy,  28 
Cal.  App.  19<,  161  Pae.  748. 

6.  This  chapter  relates  only  to  proceed- 
ings supplementary  to  execution  and  It  is 
not  necessary  that  the  provisions  should  be 
resorted  to  before  beginning  action  against 
one  who  has  been  garniaheed  under  sec- 
tions 543  and  544. — Marshall  v.  Wentx,  28 
Cal.  App.  640.  153  Pac.  244. 

9.  Con  tempt— Fa  Unre  to  appear  for  ex- 
■nlBBtloB. — It  Is  the  duty  of  the  president 
of  a  corporation  upon  being  served  with 
an  order  directing  the  corporation  and  its 
president  to  appear  and  answer  concern- 
ing Its  property  upon  supplementary  pro- 
ceedings, to  appear  and  comply  with  the 
order,  and  may  be  adjudged  guilty  of  con- 
tempt If  he  fails  to  do  so. — Z>rew  v.  Su- 
perior Court,  180  Cal.  711,  182  Pac  417. 

Aa  to  pwilalineBt  of  iadsweat-tfcbtor  for 
coBtempt  of  <ixder,  see  par.  20,  this  note. 

T.  Same— -C^onectlm  of  latcrtnedlate  mls- 
tafces-  -Before  flttal  order. — Contempt  pro- 
ceedings will  not  be  reviewed  by  certiorari 
until  final  order  for  the  purpose  of  cor- 
recting Jurisdictional  mistakes. — Frost  v. 
Superior  Court,  41  Cal.  App.  680,  183  Pac. 
206. 

8.  Creditors*  bUl — Used  mm  snbatltvte  for 
■tatatory  proeeedlag  under  this  chapter, 
fails  to  state  facts  sufAcient  to  constitute 
cause  Of  action  where  bill  does  not  show 
that  remedies  at  law  have  been  exhausted, 
or  that  execution  has  been  returned  un- 
satlafled, — Hatteaon  ft  W.  H.  Co.  v.  Conley, 
144  Cal.  488,  486,  77  Pac.  1042.  See  Paci»o 
Bank  V.  Robinson,  57  Cal.  520,  522,  40  Am. 
Rep.  120;  Mesmer  v.  Jenkins,  61  Cal.  161. 
163;  Herrllch  v.  Kaufmann,  99  Cal.  271,  27 
Am.  St.  Rep.  50,  3S  Pac.  857. 

9.  Credltora'  bill  In  equity  to  reach  the 
property  of  the  Judgment-debtor  not  sub- 
ject to  execution  will  not  lie  In  this  state  so 
long  as  the  statutory  proceedings  provided 
by  this  and  following  sections  afford  an 
adequate  legal  remedy.~Fhillipi  v.  Price, 
163  Cal.  148,  94  Pac.  617. 

10.  Debts  Mvnred  by  Mortgage  —  A4- 
tacbed  by  garnlMbmeiit. — Debts  secured  by 
mortgage,  like  other  debts,  may  be  at- 
tached by  garnishment,  but  in  no  other 
way:  and  their  payment  may  be  enforced 
under  provisions  of  code  relating  to  pro- 
ceedings supplementary  to  execution. — Mc- 
Ourren  v.  Oarrlty,  68  Cal,  666.  B68,  9  Pac, 
839. 

11.  DlatlnetioB— Bctweea  akoTC  aevtloa 
■■d  aeetloB  71S,  post,  seems  to  be  that 
under  latter  supplementary  proceedings 
may  be  commenced  before  return  of  exe- 
cution, provided  it  has  been  Issued,  and 
that  in  such  case  an  affidavit  Is  necessary 
showing  that  Judgment-debtor  has  prop- 
erty which  he  refuses  to  apply  to  satisfac- 
tion of  Judgment;  but  where  execution  han 
been  returned  unsatisfied,  party  is  entitled 
to  order  without  any  affldavlt  as  provided 
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in  this  section. — CoIUni  T.  Aoffell,  H  Cal. 
SIS.  616,  14  Pac.  135. 

12.  Same — Uader  Practice  Act. — Differ- 
ence  between  above  section  <|  238  Practice 
Act)  and  flection  71B,  post  (S  239  Practice 
Act),  conslBtB  in  this:  that  latter  allowa 
plaintiff  to  proceed  earlier  and  In  more 
stringent  manner.  Under  one  section  cred- 
itor can  Only  examine  JudgRient-debtor 
after  execution  returned,  while  under  other 
he  can  examine  him  before  return  and  also 
have  him  arrested  upon  proper  showing. 
Under  both  sections  same  property  may  be 
made  liable  when  ascertained. — Adams  t. 
Hackett,  7  Cal.  187,  201. 

15.  PvoecedlBSB  rappleatcatai?  to  exe- 
««tloa  — ■  Hat«i>e  of.  —  Proceedings  supple- 
mentary to  execution,  under  our  code,  are 
substitute  for  creditors'  bill,  as  formerly 
used  in  chancery.— Matteaon  &  W.  M.  Co, 
V.  Contey,  144  Cal.  483,  485,  ~Y7  Pac.  1042. 
See  Adams  v.  Hackett.  7  Cal.  187,  200.  201; 
McCulloUKh  v.  Clark.  41  Cal.  298.  302;  Pacific 
Bank  v.  Robinson,  57  Cal.  520,  622.  40  Am. 
Rep,  120;  Habenlcht  v.  Ljssak,  78  Cal.  351. 
357.  12  Am.  St.  Rep.  63.  5  U  R.  A.  713;  20 
Pac.  874:  High  v.  Bank  of  Commerce,  96 
Cal.  38«,  29  Am.  St.  Rep.  121,  30  Pac.  660; 
Herrllch  v.  Kaufmann.  99  Cal.  271.  27  Am. 
St.  Rep.  50.  33  Pac.  857.  Cale.  Hexter  v. 
Clifford.  5  Colo.  168.  N.  Y.  Lynch  v.  John- 
son. 48  N.  T.  27,  33.  Win.  Graham  v.  La 
Crosse  ft  M.  R.  Co.,  10  Wis.  459. 

14.  Same — Am  sapplantlnc  proeeedlBBa  In 
•qnMy  unless  some  special  grounds  exist 
under  which  to  Invoke  power  of  chancery. 
Complaint,  as  substitute  for  proceedings  In 
this  chapter,  is  entirely  Inaufllctent  where  It 
does  not  allow  that  remedies  at  law  have 
been  exhausted  or  would  be  unavailing, 
and  where  there  is  not  only  failure  to  aver 
return  of  an  execution  nulla  bona,  or  at  alt, 
but  there  ts  an  affirmative  averment  that 
Judgment-debtor  has  always  been  "fully 
able  to  pay  the  whole  of  said  Judgment  and 
execution,  and  has  always  had  ample  mon- 
eys and  properties  to  make  said  payment." 
— Herrllch  v.  Kaufmann,  99  Cal.  271,  277, 
27  Am.  St.  Rep.  50,  38  Pac.  867. 

IB.  Same — la  catlrclr  atatntory. — Bryant 
v.  Bank  of  California,  2  Cal.  Unrep.  128, 
7  Pac.  128,  130.  See  Hassle  v.  God  Is  with 
Ua  Cong..  36  Cal.  S78. 

16.  Aa  proceeding  la  statutory,  require- 
ments of  statute  must  be  complied  with. — 


Bryant  v.  Bank  of  California,  t  Cal.  Unrep. 

128,  7  Pac.  128.  130. 

IT.  Proceeding  ■■  la  original  cause  auxil- 
iary and  supplemental  thereto,  and  not  In 
nature  of  new  action. — Collins  V.  Angell,  72 
Cal.  613,  616,  14  Pac.  135. 

18.  Proceeding  is  separate  proceeding  in 
original  action  In  which  court  where  action 
is  pending  Is  called  upon  to  exercise  its 
Jurisdiction  in  aid  of  Judgment  in  action. — 
Bryant  v.  Bank  of  California,  2  .Cal.  Unrep. 
128,  7  Pac.  128,  180. 

.  IS.  Property  or  credits  In  liaada  of 
debtar  of  Jadgatcnt-debtor  can  not  be  ap- 
plied to  '  satisfaction  of  judgment  in  sep- 
arate action,  as  party  can  not  be  sued  upon 
debt  by  one  to  whom  he  is  not  indebted. 
Proceedings  provided  by  law  must  be  fol- 
lowed where  such  property  Is  sought  to  be 
applied  on  Judgment. — Matteson  ft  W.  M. 
Co.  v.  Conley,  144  Cal.  483.  485,  77  Pac. 
1042. 

20.  Poalslinient  of  J  n  dement -debt  or  ~ 
Por  contempt  of  order. — Where  Judgment- 
debtor,  for  purpose  of  defeating  process  of 
court  and  order  directing  him  to  turn  over 
property  to  apply  upon  Judgment,  had  pro- 
cured, upon  his  own  motion,  delay  In  pro'ceed' 
Ings  pending  which  he  voluntarily  and  con- 
tumaciously disabled  himself  from  comply- 
ing with  order  he  anticipated  being  made, 
court  rightfully  adjudges  him  guilty  of  con- 
tempt.—Ex  parte  Kellogg.  64  Cal.  343.  345. 
30  Pac.  1030.  See  Oalland  v.  Qalland,  44 
Cal.  475,  478. 

See  par,  6,  this  note. 

Am   to   contempt   proeeedinsat  geaerallrt 

see.  post,  S  1209  and  note. 

31.  Parpose  of  proeecdlags  supplemen- 
tary to  execution  is  to  insure  simplicity  and 
economy,  and  therefore  such  proceedings 
should  receive  liberal  construction,  and 
main  intention  and  spirit  of  act  should  be 
fairly  carried  out. — Adama  v.  Hackett,  7 
Cal.  187,  201. 

22.  Patent-rigbt — Application  of  to  MatiN- 
factlon  of  ■  Judgment.  —  Judgment-debtor 
may  be  compelled,  in  proceedings  supple- 
mental to  execution,  to  deliver  [tatent-rlght 
in  satisfaction  of  Judgment  to  receiver  ap- 
pointed to  dispose  of  it  in  aid  of  execution. 
— Paciflc  Bank  v.  Robinson.  57  CaL  620,  622, 
40  Am.  Rep.  120. 


§  716,  PBOGEEDINOS  TO  COMPEL  DEBTOR  TO  APPEAR.  IN  WHAT 
CASES  HE  HAT  BE  ARRESTED.  WHAT  BAIL  MAT  BE  GIVEN.  After 
the  issuing  of  an  execution  against  property,  and  upon  proof,  by  affidavit  of  a 
party  or  otherwise,  to  the  satisfaction  of  a  judge  of  the  court,  that  any  judg- 
ment debtor  has  property  which  he  unjustly  refuses  to  apply  toward  the  satis- 
faction of  the  judgment,  such  judge  may.  by  an  order,  require  the  judgment 
debtor  to  appear,  at  a  specified  time  and  place,  before  such  judge,  or  a  referee 
appointed  by  him,  to  answer  concerning  the  same;  and  such  proceedings  may 
thereupon  be  had  for  the  application  of  the  property  of  the  judgment  debtor 
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toward  the  satisfaction  of  the  judgment  aa  are  provided  upon  the  return  of  an 
execution.  Instead  of  the  order  requiring  the  attendance  of  the  judgment 
debtor,  the  judge  may,  upon  afBdavit  of  the  judgment  creditor,  his  agent  or 
attorney,  if  it  appear  to  him  that  there  is  danger  of  the  debtor  absconding, 
order  the  sheriff  to  arrest  the  debtor  and  bring  him  before  sucli  judge.  .Upon 
being  brought  before  the  judge,  he  may  be  ordered  to  enter  into  an  under- 
taking, with  sufficient  surety,  that  he  will  attend  from  time  to  time  before  the 
judge  or  referee,  as  may  be  directed  during  the  pendency  of  proceedings  and 
until  the  final  termination  thereof,  and  will  not  in  tbe  meantime  dispose  of 
any  portion  of  his  property  not  exempt  from  execution.  In  default  of  entering 
into  such  undertaking  he  may  be  committed  to  prison. 

History:  Enacted  March  11,  1872,  re-enactment  of  {239  Practice 
Act  as  amended  1864  (Stats.  1854.  p.  84);  amendment  approred 
March  9.  1880,  Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  6. 

8.  CoBMtructloB  of  aectfoB. — In  this  eec- 
tion  it  Is  provided  that  where  it  Is  sought 
to  subject  property  to  levy  of  execution, 
same  proceedings  may  be  had  as  those  pre- 
pared after  return  of  execution,  and  this 
expressly  refers  to  sections  717  et  seq.— 
Carter  v.  I<o«  Angeles  Nat  Bank,  116  Cal. 
170,  874,  48  Pac  182. 

4.  Dcbtra  mt.  Jadsment-debtor  —  8«pple- 
HCMtaiT  proeecdInVB  ■—  Bar  of  atatnte  of 
ItaUtadoas.— The  fact  that  the  debt  sought 
to  be  applied  in  satisfaction  of  the  Judg- 
ment Is  barred  by  the  statute  of  limitations 
Is  a  sufficient  ansWer  to  the  proceeding,  not- 
withstanding garnishment  of  the  debt  prior 
to  judgment  and  at  a  time  when  It  was  not 
barred,  where  the  notice  of  garnishment 
failed  to  Jnclude  the  same,  creating  no  lia- 
bility thereon  in  favor  of  the  attachment- 
creditor  and  against  the  garnishee. — Clyne 
V.  Easton,  14S  Cal.  292,  S3  Pac.  S6. 

B.  De^loB  la  the  proecedlac*  coavladea 
both  portlca  to  the  action  or  proceedinr. — 
HcCullough  V.  Clark,  41  Cat  29S,  S04. 

0.    EqaltMble  elreaatstaacca  to  Jnetlfy  aalt 

— not  be  ahoirii. — No  equitable  cir- 
cumstances need  be  shown  to.  Justify  suit. — 
Carter  v.  Los  Angeles  Nat.  Bank,  116  Cal. 
370,  374.  48  Pac.  332. 

7.  Plndlnga  not  required. — It  Is  not  in- 
cumbent upon  court  to  make  express  find- 
ings in  special  proceedings  In  aid  of  execu- 
tion.— L,yons  v.  Marcher,  119  Cal.  382,  382. 
ei  Pac.  659. 

8.  iKsoea  do<  reqalrvd. — Proceeding  Is 
only  summary  method  of  purging  debtor's 
conscience  and  compelling  disclosure  of  any 
property  be  may  have  which  Is  subject  to 
execution.  No  formal  Isaues  are  required 
to  be  framed  in  proceedings  supplementary 
to  execution,  for  it  would  be  generally  Im- 
posfiible  to  frame  specific  Issues  in  advance 
of  examination  of  Judgment-debtor.  Object 
of  proceeding  Is  to  compel  him  to  give  in- 
formation concerning  his  property,  and  un- 
til disclosure  is  made  there  is  nothing  upon 
which  an  issue  can  be  framed. — McCuUough 
T.  Clark,  41  Cal.  298,  302.  See  Lyons  v. 
Marcher,  119  Cal.  382,  383,  61  Pac.  6C9. 


SUPPLEMENTARY  PROCEEDINGS— COM- 
PELLING DEBTOR  TO  APPEAR. 

1.  Affidavit — Ab  baaw  for  commoieing  pro- 

ceedings. 

2.  Compelling  debtor  to  appear. 

3.  Constmetion  of  section. 

4.  Debtor  of  judgment-debtor  —  Supplemen- 
'  mentary  proMcdisgs — Bar  of  statute  of 

limitatioDB. 

5.  Decision  in  proceedings  concludes  both 

parties. 

6.  Equitable  eircnmstances  to  justify  suit — 

Need  not  be  shown. 

7.  Findings  not  required. 

8.  Issues  not  required. 

9.  Judgment  as  "property" — Within  mean- 

ing of  section. 

10.  Judgment-debtor  can  not  again  litigate 

same  matters. 

11.  Parties  to  proceeding. 

12.  When  proceeding  may  be  commenced. 

13.  Witneflses — May  be  called  and  examined 

on  either  side. 

See,  also,  ante,  I  714  and  note. 
As  1o  correction  of  InterMedlate  larladle- 
tlonal  mistakes  before  oeder»  see,  ante, 

S  714,  note  par.  7. 

1.  AflidaTlt  —  An  basis  for  conmcnclBK 
pracccdlnaa. — AtTldavlt  under  this  section 
and.  post,  section  717.  as  basis  for  commenc- 
ing proceedings,  takes  place  of  creditor's 
bill  in  chancery,  and,  as  legal  substitute  for 
that  proceeding,  must  not  only  contain  nec- 
essary averments  to  give  court  Jurisdiction 
over  it,  but  must  also  be  filed  in  Court  or 
delivered  to  clerk  for  that  purpose. — Bryant 
V.  Bank  of  California,  2  Cal.  Unrep.  128.  7 
Pac.  128.  130. 

2.  Compelllns  debtor  to  appcar.~Where 

the  execution  has  been  Issued  and  not  re- 
turned there  must  be  an  afndavlt  showing 
that  the  execution  is  unsatisfied  and  that 
the  debtor  has  property  which  he  refuses 
to  apply  toward  satisfaction  of  the  Judg- 
ment.—People  ox  rei.  Dorria  v.  McKamy,  88 
Cal.  App.  196,  161  Pac.  743. 
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Jndcfliot  mm  •'propcrtr'*  —  Wltkl« 
mcaatns  of  RcetloB. — ^When  proceedlncB  are 
under  this  section  (S  239  Practice  Act)  cred- 
itor may  reach  any  property  liable  to  execu- 
tion, and  judgment  Is  property  within  mean- 
ing of  this  section. — Adams  T.  Hackett,  7 
Cal.  187,  203. 

lA.  JBd«MieBt-dclrt«r  cam  «*t  acaln  liti- 
gate Mmmt  mattem  in  an  Independent  action, 
as,  if  he  claims  that  property  was  exempt 
from  execution  and  court  erred  In  ordering 
it  to  be  applied  to  satisfaction  of  Judgment, 
he  has  plain  and  adequate  remedy  by  ap- 
peal.—UcCuUough  T.  Clark.  41  Cal.  298,  803. 

11.    ParHca    to  praeeedlas^-^udcment- 

creditor  and  debtor  are  parties  to  proceed- 
ing, and  each  la  at  liberty  to  cajl  and  ex- 


amine witnesses  in  response  to  any  con- 
tested fbct  which  may  be  brought  in  issue 
in  course  of  proceeding. — McCuIlough  v. 
Clark,  41  Cal.  298,  802. 

U.  Whea  proceeding  mmy  be  eoiameBccd. 
— Proceedings  under  this  section  and  sec- 
tion 719,  post,  can  only  be  taken  after  judg- 
ment is  rendered  and  execution  Issued 
thereon. — Wells  v.  Torrance.  119  Cal.  437, 
439.  &1  Pac.  626. 

18.  IVItneNMes — Hay  be  called  and  exam- 
ined OB  either  side)  and  after  hearing  case 
court  or  referee  la  to  decide  what  property, 
if  any.  Judgment-debtor  has  which  is  sub- 
ject to  be  applied  to  satisfaction  of  Judg- 
ment, and  to  direct  Its  application  accord- 
ingly.—McCuIlough  T.  Clark,  41  CaL.  298. 
802. 


§716.  ANY  DEBTOB  OF  THE  JUDGMENT  DEBTOB  MAT  PAT  THE 
LATTEB'S  OBEDITOB.  After  the  issuing  of  an  execution  against  property, 

and  before  its  return,  any  person  indebted  to  the  judgment  debtor  may  pay  to 
the  sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  execution;  and  the  sheriff's  receipt  is  a  sufficient  discharge  for  the 
amount  so  paid. 


History: 

Act. 


Enacted  March  11,  1872,  re-enactment  of  S  240  Practice 


ANT  DEBTOR  OF  .TUDGMENT-DEBTOB 
MAY  PAY  JUDGMENT  CREDITOR. 

1.  CoQstmetloB  of  section. 

2.  Even  if  sheriff  disqualified  from  Urjing 

ezecatioQ, 

3.  Payment  Of  debt  hy  garnishee. 

I.  CoBStrnetlon  of  acetloa. — This  section 
In  no  way  trenches  upon  sovereignty  of 
stats,  nor  does  It  impose  upon  any  ofHcer  of 
state  any  duties  which  could  embarrass  his 
performance  of  official  duties. — Slcelly  v, 
Westminster  8.  Dlst.,  102  Cal.  662,  669,  37 
Pac.  643. 

X   Evea  If  a  •kcrlS  were  Aisqaallfled 

from  IcttIbk  execution,  on  general  princi- 
ples, upon  the  Judgment  against  himself  and 
his  sureties,  the  other  Judgment-debtors 
had  the  right,  under  this  section,  after  the 
execution  had  regularly  Issued,  to  satisfy 
the  same  without  a  formal  levy.  Upon 


making  such  payment,  and  the  money  hav- 
ing gone  to  the  party  entitled  to  receive  It,, 
they  were  entitled  to  have  the  Judgment, 
ag%inst  them  satisfied  of  record. — Buckeye 
Befinlnc  Co.  v.  KeUy,  16S  Cal.  8,  15,  124  Pac. 
686. 

3;    Payment    af    4el»t    by  Karalshce, — 

Where  plaintiff  recovered  Judgment  against 
defendants  and  thereafter  assigned  said 
Judgment,  and  subsequent  to  assignment, 

and  before  notice  thereof  to  defendants,  de- 
fendants paid  portion  of  Judgment  to  sher- 
iff who  had  served  garnishment  upon  them 
in  one  action,  and  portion  to  constable  upon 
execution  held  by  him  for  collection  in  an- 
other action;  held  that  payment  so  made  by 
defendants  to  constable  and  sheriff  did  not 
satisfy  Judgment  pro  tanto  as  against  as- 
signee.— Brown  v.  Ayrea,  33  Cal.  626,  629, 
91  Am.  Dec.  665. 

Rlsht  of  plalatilt  to  samiaon  aad  eba^e 
hlmaelf  aa  saralahee,  66  Xj.  R.  A.  86S, 


§717.  EXAMINATION  OF  DEBTORS  OF  JUDaMENT  DEBTOR.  OR  OF 
THOSE  HAVINQ  PR0PERT7  BELONOINQ  TO  HIH.  After  the  issuing  or 

return  of  an  execution  against  property  of  the  judgment  debtor,  or  of  any  one 
of  several  debtors  in  the  same  judgment,  and  upon  proof  by  aflSdavit  or  other- 
wise, to  the  satisfaction  of  the  judge,  that  any  person  or  corporation  has  prop- 
erty of  such  judgment  debtor,  or  is  indebted  to  him  in  an  amount  exceeding 
fifty  dollars,  the  judge  may,  by  an  order,  require  such  person  or  corporation,  or, 
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any  officer  or  member  thereof,  to  appear  at  a  specified  time  and  place  before 

him,  or  a  referee  appointed  by  him,  and  answer  concerning  the  same. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  S  241 
Practice  Act;  amendment  by  Code  Commiaslon,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  167,  held  unconstitutional,  see  history*  S  5 
ante;  amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907, 
p.  685,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  469. 

EXAMINATION  OF  DEBTORS  OP 
JUDGMENT  DEBTOB. 

1.  Affidavit — Safficieney  of. 

2.  Same — Purpose  of. 

3.  Adverse  claim  of  title  by  gamisliee. 

4.  Complaint  in  nature  of  creditors'  bUL 

5.  Construction  of  section. 

6.  Constitutionality  of  section. 

7.  Creditor's  election  to  proceed. 

8.  Debts  subject  to  gamisbment. 

9.  Default — Can  not  be  entered  upon  affi- 

davit. 

10, 11.  Examination  of  party  neeessaiy. 

12.  Jurisdiction  —  Showing  sufficient  to 

confer. 

13.  Moneys  held  by  officer — Not  taken  at 

time  of  arrest. 

14.  Order  to  pay  moneys — In  custody  of 

officers. 

15.  Proceedings  do  not  imply  any  notice  of 

garnishment. 
16, 17.  Second    examination    of  judgment- 
debtor. 

18.  Showing  as  to  notice  of  gamishmept — 
Not  required. 
19-  22.  Supplementary  proceedings — ^Not  ade- 
quate reme^ — Creditors'  bill  lies. 

23.  Word  "debt"  — As  used  in  bw  of 
garnishment. 

Am  to  aBwamBtrd  character  «f  order  to 
fUrd  pcnaa  clatmlnK  latcrcat  to  dctlTcr 
saoda  la  hU  paBieasloa,  see,  post*  |  719,  note 
pars.  6,  7. 

1.  AfldaTl^-SnAdcacT  of. — An  aflldavU 
inauEuratinv  supplementary  proceeding  Ix 
»ufl1clent  compliance  with  statute,  when. — 
See  Coffee  v.  Haynes,  124  Cal.  561,  6SS,  684, 
71  Am.  St.  Rep.  99.  fi7  Pac.  482. 

S.  Same  —  PnrpoHc  of. — Affidavit  serves 
no  other  purpose  than  as  basis  to  set  pro- 
ceedinKS  in  motion.  It  Is  not  pleactin^  like 
complaint,  to  which  party  summoned  is  to 
plead,  and  in  default  of  pleading  thereto 
to  be  taken  in  proceeding  as  true. — Hath- 
away  V.  Brady.  26  Cal.  681,  590. 

S,  Adv^rae  claim  of  title  hr  sarnUliec. — 
Fund  can  not  be  reached  by  proceedingrs 
supplementary  to  execution,  where  the  gar- 
nishee denies  possession  or  control  of  any 
oredlta  or  other  property  of  Judgment- 
debtor  and  asserts  title  to  assets  In  himself. 
In  such  case  supplementary  proceedings  do 
not  supersede  remedy  by  action  for  reason 
that  tbey  are  not  adequate  to  accomplish 
purpose  of  action. — Rapp  v.  Whlttler,  IIJ 
Cal.   429,   431,   45  Pac.  703.     See  SwiCt  v. 


Arents,  4  Cal.  390;  Herrlich  v.  Kaufmann.99 
Cal.  271,  27  Am.  St.  Rep.  50,  33  Pac.  857; 
I«wis  V.  Chamberlain,  108  Cal.  S26,  41  Pac. 
41 S. 

4.  Coaiplalat  la  aatare  of  credltoia'  bill 

Is  proper  procedure  where  adverse  claim  or 
title  Is  set  up  by  garnishee  to  funds  souf ht 
to  be  subjected  to  satisfaction  of  JudEment 
asainat  debtor. — Rapp  v.  Whlttier,  113  Cat. 
429,  431.  4B  Pac.  703. 

As  to  crodlton*  hill  whea  reatedy  hy  aap* 
plcaieatary  proeecdlac  la  biadeqaatc,  see 

pars.  19-21,  this  note. 

5.  CoBotrNCtlan  of  eectloa. — The  above 
section  and  section  730,  post,  even  thougrh  it 
be  admitted  that  they  have  any  application 
to  an  officer  holding  property  of  Judgment- 
debtor  by  virtue  of  legal  process  issued 
against  him,  neither  section,  however,  con- 
fers on  court  power  to  order  such  property 

-  sold,  nor  to  direct  that  proceeds  thereof  b« 
paid  to  clerk  of  court. — ^Brown  v.  Moore,  61 
Cal.  432,  435. 

e.  Coaatltatloaallty  of  aeetlaB,— Provi- 
sions of  this  section  and  of  section  719, 
post,  are  constitutional. — Coffee  v,  Haynes, 
124  Cal.  561,  664.  71  Am.  St  Rep.  99,  57  Pac. 
482. 

T.    Creditor**    election    to  proceed. — The 

creditor  has  his  election  to  proceed  against 
debtor  of  Judgment-debtor  under  provisions 
of  this  section  (i  241  Practice  Act),  or  he 
may  proceed  against  immediate  debtor 
either  under  section  714,  ante  (1  238  Prac- 
tice Act),  or  In  section  715,  ante  <t  239 
Practice  Act). — Adams  v.  Hackett.  7  Cal. 
137,  202. 

8.  Debta  sahjoet  to  Baraiohaicat. — Pro- 
ceedings under  this  and  succeeding  sections 
can  reach  everything  which  could  formerly 
have  been  made  to  contribute  to  payment  of 
Judgment,  by  aid  of  creditor's  bin,  and 
where  it  was  held  that  creditor's  bill  would 
reach  choses  in  action  arising  from  torts 
committed  on  property  of  Judgment-debtor, 
to  which  his  creditor  would  have  right  to 
resort. — Staples  v.  May,  87  Cal.  178.  191,  25 
Pac.  346.  See  Hudson  v.  Plots,  11  Paige 
(K.  Y.)  180. 

•.  Defaalt — Caa  aot  he  eatered  apoa  mM- 
davlt. — It  In  simply  basis  for  order  for  pur- 
pose of  acquiring  Jurisdiction  of  party  wh.i 
was  before  stranger  to  ease. — Hathaway 
V.  Brady,  2C  Oal.  681,  590. 

in.  Blxomlaatioa  of  party  aceeaoary. — 
There  is  nothing  tn  this  and  succeeding  sec- 
tions authorizing  court  to  make  order  for 
application  of  property  of  Judgment-debtor 
in  hands  of  third  party,  to  satisfaction  of 
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Judgment,  without  first  aacertalnlnr»  by 
examlnjitloii  of  party  alleged  to  hftve  prop- 
erty In  hlB  possesilon.  truth  of  such  alloca- 
tion.—Hathaway  T.  Brady,  W  Cal.  681,  68». 

11.  Judgment  oan  not  be  rendered  with- 
out examination  of  Karnlahee. — ^Hlbernia 
Sav.  ft  Ij.  Boo.  v.  Superior  Court,  56  Cal.  2S5. 

IZ,  JnrlKdfctlon  —  ShowliiK  snfflelent  to 
confer. — Where  on  examination  of  ear- 
nlshee  In  supplementary  proceedlnea,  ref- 
eree ordered  erarnlahee  to  pay  certain  eum, 
but  denied  coett,  and  action  was  subse- 
quently commenced  by  Judgment- creditor 
against  garnishee  for  amount  "and  costs," 
held  that  where  It  was  shown  that  copies 
of  order  and  of  affidavit,  on  which  supple- 
mentary proceedings  were  based,  requiring 
garnishee  to  appea*  for  examination  be- 
fore referee,  were  duly  served  upon  him, 
and  that  in  obedience  thereto  he  appeared 
and  was  examined;  this  was  sufficient  to 
give  court  jurisdiction  of  his  person  in 
supplementary  proceedings,  and  judgment 
for  principal  amount  In  subsequent  action 
was  proper  after  modification  by  strilting 
therefrom  amount  of  costs  In  supplemen- 
tary proceedings. — Bronzan  v.  Drobas,  8S 
Cal.  647,  662,  29  Pac.  264. 

IS.  Mmmts  held  by  an  ofllcctw^at  takea 
Mt  time  of  arrest,  nor  from  person  of  de- 
fendant, and  having  no  connection  what- 
ever with  cause  of  arrest,  and  having  come 
Into  possession  of  officer  with  consent  and 
by  direction  of  owner,  is  not  held  in  ofilcial 
capacity,  and  officer  owes  no  official  duty 
to  dispose  of  it  in  such  capacity;  and  such 
money  may  be  reached  by  garnishment 
upon  proceedings  supplementary  to  execu- 
tion.—Coffee  T.  Haynes,  184  Gal.  661,  667,  71 
Am.  St.  Rep.  88,  67  Pac.  482. 

14.  Order  to  pay  Hoaey*— la  caatody  of 
•flecM. — Court  exceeds  its  power  in  making 
order  requiring  ofllcers  holding  property  of 
judgment-debtor  by  virtue  of  legal  process 
issued  against  him,  to  pay  to  clerk  of 
superior  court  proceeds  of  property  sold 
under  execution  held  by  officers  against 
Judgment-debtor,  and  for  disobedience  of 
such  void  order  officers  can  not  be  law- 
fully punished  for  contempt. — ^Brown  v. 
Moore.  61  Cal.  432,  436;  Williams  v.  Dwln- 
nelle,  61  Cal.  442;  Quimbo  Appo  v.  The  Peo- 
ple, 20  N.  T.  631. 

# 

IB.    Proeeedlngs  do  aot  Imply  aay  notice 

«t  garaUhmeat. — It  Is  special  proceeding, 
which  can  only  he  inaugurated  after  execu- 
tion has  been  Issued  and  returned  unsatis- 
fied In  whole  or  In  part.  It  may  be  com- 
menced by  aflldavlt  or  other  proof  showing 
that  any  person  has  property  of  judgment- 
debtor.-— Carter  V.  I,o0  Angeles  Nat.  Bank, 
116  Cal.  370.  374,  48, Pac.  332. 

19.  Second  examtnallon  of  Judgment- 
debtor. — An  order  subjecting  a  Judgment- 
debtor  to  a  second  examination  upon  pro- 
ceedings supplemental  to  execution  can  not 
be  had  without  disclosing  some  new  facts. 
Such  an  order  Is  unwarranted  In  a  ease 
C.  C.  P.— 115     .  If 


Where  the  second  aflldaylt  1b  Identical  with 
the  first,  except  that  it  sets  forth  that  the 
defendant  withdrew  a  certain  amount  of 
money  from  a  hank,  hut  does  not  allege  that 
the  affiant  did  not  at  the  time  of  the  first 
examination  have  full  knowledge  of  the 
facts  concerning  the  withdrawal  of  the 
money. — People  ex  rel.  Dorris  v.  UcKamy. 
28  Cal.  App.  196,  161  Pac.  748. 

17.  An  order  made  upon  such  an  examin- 
ation that  the  salary  of  the  debtor  was  not 
necessary  for  the  support  of  his  family,  be- 
cause he  had  not  satisfactorily  accounted 
for  certain  money  which  he  had  months  be- 
fore drawn  from  a  bank,  is  unauthorized, 
where  hia  testimony  Is  uncontradicted  that 
he  spent  such  bank  money  for  election  ex- 
penses and  litigation.^ — ^People  ez  rel.  Dor- 
ris T.  McKamy,  88  Cal.  App.  196,  161  Pac. 
748. 

18.  Showlag  aa  to  aatleo  vt  garaiahmeat 

—Not  repaired. — No  showing  is  required  to 
effect  that  notice  of  garnishment  has  been 
served  upon  person  alleged  to  have  'prop- 
erty of  judgment-debtor. — Carter  v.  Los  An- 
geles Nat.  Bank,  116  Cal.  370,  374,  48  Pac. 
832. 

19.  Bnpplementorr  prooeedlngs— Not  ade- 
qnate    remedy  —  Credltora'    bill  lies. — The 

general  rule  is  that,  since  the  above  section 
and  the  following  sections  to  and  Including 
section  720,  post,'  provide  for  proceedings 
supplementary  to  execution,  a  resort  must  he 
had  to  such  proceedings  before  a  creditors' 
bill  will  lie;  but  where  such  statutory  pro- 
ceedings do  not  afford  an  adequate  remedy, 
as  in  the  case  where  there  has  been  a  void 
transfer  of  personal  property  by  the  Judg- 
ment-debtor and  the  fransferee  claims  title, 
such  supplementary  proceedings  do  not  sus- 
pend the  remedy  by  an  action  under  credi- 
tors* bill. — ^Henderson  v.  Denehy,  American 
lile  Co.,  —  Cal.  App.  — ,  191  Pac.  668,  apply- 
ing the  doctrine  in  Rapp  v.  Whittler,  U3 
Cal.  429.  46  Pac.  703;  Phillips  v.  Price,  163 
Cal.  146,  94  Pac.  617. 

As  to  eomplaint  la  aatare  of  creditors' 
blU,  see  par.  4,  this  note. 

20.  Proceedings  supplementary  to  exe- 
cution have  not  superseded  or  abolished  the 
right  of  one  to  bring  a  suit  In  the  nature 
of  a  credited  bill,  and  where  one  asserts 
title  under  a  transfer  from  a  debtor  and  ad- 
versely to  him,  it  is  not  necessary  to  pur- 
sue the  course  here  provided  for;  It  would 
avail  nothing,  and  in  such  case,  the  pro- 
oeedlngs  here  provided  do  not  supersede 
the  remedy  by  action,  for  the  reason  that 
they  are  not  adequate  to  accomplish  the 
purposes  of  the  action. — Union  Collection 
Co.  V.  Snell,  6  Cal.  App.  ISO,  188.  8S  Pac. 
869. 

21.  The  action  to  compel  a  debtor  of  the 
Judement-debtor  to  apply  the  debt  due  the 
latter  to  the  satisfaction  of  the  Judgment  is 
a  statutory  "proceeding  supplementary  to 
execution"  and  Is  designed  to  take  the  place 
of  the  equitable  remedy  by  creditors'  bill — 
formerly  the  only  method  of  reaching  assets 
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which  could  not  be  seized  on  execution. — 
Nordstrom  v.  Corona  City  Water  Ca,  IBB 
Cal.  206,  211,  100  Pac.  242. 

22.  ReatlnE  upon  the  doctrine  applicable 
generally  to  proceedlnge  in  courts  ot  chan- 
cery that  equitable  relief  can  not  be  had 
except  where  the  plaintiff  appears  to  be 
without  a  plain,  speedy  and  adequate  rem- 
edy at  law,  and  creditors'  bill  in  equity  to 
reach  Indebtedness  due  a  Judgment-debtor 
can  not  be  maintained  where  the  relief 
Hou^ht  may  be  obtained  under  this  and  the 
following  sections.    But  where  these  statu- 


tory proceedings  do  not  afford  an  adequate 
remedy,  relief  by  creditors'  bill  may  still  be 
had.— Phillips  V.  Price.  IBS  Cal.  146,  147. 
148,  »4  Pac.  617. 

2S.  Word  •4eht*^— A«  mmmA  tm  law  of  «ar- 
■lAmcBt  includes  only  legal  debts— causes 

of  action  upon  which  defendant  in  attach- 
ment, under  common-law  practice,  could 
maintain  an  action  of  debt,  or  Indebitatus 
assumpsit — and  not  mere  equity  claims. — 
Hassle  v.  God  Is  with  Us  Cong.,  36  Cal.  378. 
S86.  386;  Redondon  B.  Co.  V.  Brewer,  101 
Cal.  322,  326,  SB  Pac.  891. 


§  718.   WITNESSES  REQUIRED  TO  TESTIFT.  Witnesses  may  be  required 

to  appear  and  testify  before  the  judge  or  referee,  upon  any  proceeding  under 

this  chapter,  in  the  same  manner  as  upon  the  trial  of  an  issue. 

History:    Enacted  March  11,  1872,  re^nactment  of  {242  Practice 
Act 

1.    Prwidmt  »t  vnrpmMmm  ■  Pnty  to  mp-     Is  not  authorised  to  wait  to  be  subpoenaed 
Wmmx  tm  e«rpor«41am. — It  is  the  duty  of  the     as  a  witness. — Drew  V.  Superior  Court.  180 
president  to  appear  and  answer  for  a  corpo-     Cal.  711,  182  Pao.  417. 
ration  In  supplementary  proceedings  and  be 


§  710.  JUDQE  MAY  ORDER  PROPERTY  TO  BE  APPLIED  ON  EXECU- 
TION. The  judge  or  referee  may  order  any  property  of  the  judgment  debtor, 

not  exempt  from  execution,  in  the  hands  of  such  debtor,  or  any  other  person, 
or  due  to  the  judgment  debtor,  to  be  applied  toward  the  satisfaction  of  the 
judgment;  but  no  such  order  ean  be  made  as  to  money  or  property  in  the 
hands  of  any  other  person  or  claimed  to  be  due  from  him  to  the  judgment 
debtor,  if  such  person  claims  an  interest  in  the  property  adverse  to  the  judg- 
ment debtor  or  denies  the  debt. 

Hiitory:  Enacted  March  11.  1872,  re-enactment  In  part  ot  S  243 
Practice  Act;  amendment  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1.  p.  157.  held  unconstitutional,  see  history,  S  5 
ante;  amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907, 
p.  686,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  459. 


ORDERING  PBOPERTY  TO  BE  APPLIED 
ON  EXECUTION. 

1.  Claim  of  interest  —  As  warehouseman, 

under  lien. 

2.  Court  is  not  bound  by  garnishee's  denial, 

whea. 

3.  Funds  in  bands  of  garnishee — Claimed  by 

garnishee  to  be  held  by  him  in  trust. 

4.  Judgment  by  default — Can  not  be  entered. 

5.  Order  to  third  person — To  apply  property 

to  satisfaction  of  judgment. 

6.  Same  —  To   deliver  goods  in  which  he 

claims  ao  interest — Unwarranted. 

7.  Same — Violation  of  order  not  contempt. 

8.  Proceedings — Must  be  strictly  pursned. 

9.  Remedies  of  judgment-creditor — Election. 

10.  Reversal  of  judgment  upon  which  proceed- 

ings based— Effect  of. 

11.  Bnlings  on  evidence  —  No  final  order 

entered — Appeal  does  not  lie. 


12.  Writ  of  review— Will  issue  where  defoult 
is  entered. 

See,  also,  ante,  I  644  and  note. 

1.  CIhIm  ot  taitereiit— -A*  warckoasemaB, 
uder  lien. — One  who  claims  a  warehouse- 
man's lien  on  property  claims  an  Interest 
therein  within  the  meaning  of  section  71*. 
ante. — Colyear  v,  Superior  Court,  40  Cal. 
App.  462.  181  Pac.  74. 

3.  Court  Is  a«t  honmtk  br  the  KaralRhee^a 
dealal  of  the  debt  If  the  undisputed  facts 
show  that  the  debt  really  existed  at  the 
time  of  service  of  the  writ  of  execution. 
The  mere  denial  by  the  garnishee  of  the 
Indebtedneaa  which  the  other  averments 
and  admissions  of  the  parties  showed  to  be 
an  erroneous  conclusion  from  the  whole 
transaction  should  not  be  deemed  sufficient 
to  devest  the  court  of  Jurisdiction  to  make 
the  order  provided  for  In  this  section. — 
Pinch  V.  Pinch,  It  CaL  App.  874,  279,  107 
Pac  fi94. 
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3.  Panda  Im  haadB  of  KaraUhec — Clalved 
by  sarntokee  to  be  held  by  hloi  In  trmmt  and 

specially  appropriated  for  payment  of  cer- 
tain debts,  and  In  which  garnishee  claima 
to  have  no  personal  Interest  as  to  part  or- 
dered to  be  paid  in  supplementary  proceed- 
ines.  in  absence  of  explicit  flndln^s  of  ref- 
eree as  to  whether  such  funds  were,  under 
circumstances,  to  apply  to  payment  of  such 
debts,  or  whether  or  not  debts  to  which 
fund  was  to  be  applied  remained  unpaid, 
was  within  peculiar  province  of  referee  to 
decide  upon  all  facts  of  transaction,  and 
that  In  absence  of  explicit  flndlngrs,  court 
will  assume  that  referee  found  facts  neces- 
sary to  support  Judgment. — Parker  v.  Faffe, 
38  Cal.  522,  626. 

4..  JodsBteat  br  defBMlt-— Can  not  be  en- 
tered under  statute  In  proceedings  supple- 
mentary to  execution. — Hlbernla  Sav.  *  I* 
Soc.  T.  Superior  Court,  66  Cal.  266. 

K.  Order  to  thM  ■eraon— To  apply  prop- 
crtT  to  sntlnfnetlon  ef  Jodsnient  must  be 
based  upon  answers  of  party  summoned, 
and  such  other  testimony  as  may  be  ad- 
duced In  connection  with  answers. — Hath- 
away V.  Brady,  26  Cal.  681,  690. 

«.  8aMe»To  deliver  sooda  In  which  he 
elalnia  an  Interes^—Vnwnrrnnted. — ^An  order 
in  a  proceeding  supplementary  to  execution 
directing  a  third  party  bavin;  possession 

of  goods  belonging  to  the  Judgment-debtor, 
directing  the  delivery  of  such  goods  to  the 
Judgment-creditor,  Is  wholly  unwarranted 
where  such  party  claimed  an  interest  In  the 
goods. — Colyear  v.  Superior  Court,  40  Cal. 
App.  462,  181  Fac.  74. 

7.  Same  —  Violation  of  order  not  eon- 
tempt. — Violation  of  order  no  ground  for 
contempt. — Colyear  v.  Superior  Court,  40 
Cal.  App.  462,  181  Pac.  74. 

8.  Proccedlnca— Mnat  be  atrletiy  pnrencd. 

but  for  purposes  of  decision  it  will  be  as- 


sumed that  they  were  regular. — Hathaway 
v.  Brady,  26  Cal.  581,  590. 

St  Remedlea  of  Jndgmeat-credltor— Elec- 
tion.— The  law  provides  three  remediea  for 
judgment-creditors  who  seek  to  recover  as 
against  third  persons:  <1)  by  supplemen- 
tary proceedings  provided  for  in  above  sec- 
tion; (2)  by  a  separate  action  to  establish 
the  Indebtedness  If  It  be  denied  and  to  re- 
cover the  debt  as  authorized  by  section  720. 
post,  and  (3)  by  a  proceeding  to  enforce 
the  statutory  liability  Imposed  upon  the 
garnishee  by  section  644,  ante. — Finch  v. 
Finch.  12  Cal.  App.  274,  284.  107  Pac.  694. 

10.  Reversal  of  Jndinneat  upon  which 
proceedings  based — Effect  of. — Reversal  of 
the  Judgment  upon  which  proceedings  are 
based  ends  proceedings,  and  if  garnishee 
has  complied  with  order  directing  him  to 
pay  over  money  he  will  be  entitled  to  re- 
cover the  amount  paid. — Turner  v.  Mark- 
ham,  166  Cal.  68,  69,  103  Fac.  319. 

11.  Rnilnsa  on  evidence— No  Snal  order 
entered  .Appenl  does  not  Uc  from. — On  an 
examination  In  supplementary  proceedings 
where  exceptions  are  taken  to  rulings  on 
the  admissibility  of  evidence,  but  there  was 
no  flnal  Judgment  entered  In  the  matter  as 
contemplated  In  the  above  section,  and  the 
court  entered  no  final  order  determining  any 
right  or  liability,  the  rulings  upon  the  ad- 
missibility of  the  proposed  evidence  were 
not  orders  taken  the  meaning  of  section 
963,  post,  respecting  "special  orders  made 
after  flnal  Judgment,"  and  for  that  reason 
no  appeal  lies. — Watson  v.  Fryor,  —  Cal. 
App.  — ,  193  Fac.  797,  applying  the  doctrine 
In  McOulre  v.  Drew,  83  Cal.  225,  23  Fac.  312. 

tZ.  Writ  of  review — Will  Isaac  where  de- 
fault U  entered  upon  proceedings  supple- 
mentary to  execution  In  superior  court 
upon  judgment  rendered  in  justices'  court. 
— Hibernia  Sav.  &  L.  Soc.  v.  Superior  Court, 
66  Cal.  266. 


§720.  PROCEEDINGS  UPON  CLAIM  OF  ANOTHER  PARTY  TO  PROP. 
ERTT,  OR  ON  DENIAL  OF  INDEBTEDNESS  TO  JXTDOUENT  DEBTOR.  If 

it  appears  that  a  person  or  corporation,  alleged  to  have  property  of  the  judg- 
ment debtor,  or  to  be  indebted  to  him,  claims  an  interest  in  the  property 
adverse  to  him,  or  denies  the  debt,  the  judgment  creditor  may  maintain  an 
action  against  such  person  or  corporation  for  the,  recovery  of  such  interest  or 
debt ;  and  the  court  or  judge  may,  by  order,  forbid  a  transfer  or  other  disposi- 
tion of  snch  interest  or  debt,  until  an  actiota  can  be  commenced  and  prosecuted 
to  judgment.  Such  order  nAy  be  modified  or  vacated  by  the  judge  granting 
the  same,  or  the  court  in  which  the  action  is  brought,  at  any  time,  upon  such 
terms  as  may  be  just. 

History:  Enacted  March  11,  1872,  re-enactment  ot  5  244  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  157,  held  nnconstltntlonal,  see  history,  S  5  ante ; 
amendment  approved  March  19,  1907.  Stats,  and  Amdts.  1907,  p.  686, 
Kerr'B  Stats,  and  Amdts.  1906-7,  p.  4S9. 
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CLAIM  BY  ANOTHER  PARTY— DENIAL 
OP  INDEBTEDNESS. 

1.  Action  baaed  upon  order  —  Proof  re- 

quired. 

2.  Action  hy  creditors  in  supplementarj 

proceedings. 

3-6.  Same — Order  of  court — Sufficient  of. 

7.  Same — Order  to  sue— Creditors'  bill  in 
equity. 

8, 0.  Same — To  enforce  garnishment. 

10.  Adverse  claim  of  garnishee  —  Xb  sub- 

Btantiall/  set  forth  and  interpleaded, 
when. 

11.  Same — Aetion  to  adjust. 

12.  Same  —  Not  adjudication  of  rights, 

when. 

13.  Same  —  Order  to  snrrendor  property 

mentioned  in  affidavit. 
14, 15.  Constitutionality  of  statute, 

16.  ConveyaQce — By  judgment-debtor. 
17, 18.  Same — Of  property  to  third  person — 
By  garnishee. 
10.  Creditors  who  are  entitled  to  trust 
fund. 

20,21.  Denial  in  bad  faith  and  for  purpose 
of  delay — ^Antbority  of  court. 

22.  Distinction  —  Between  actions  based 

□pon  garnishment. 

23.  Due  process  of  law. 

24.  Findings  as  to  bad  faith. 

25.  IV)reclo8ure  of  equitable  mortgage — 

Jury  properly  denied. 
'   26.  Garnishee — May  pay  money  into  court 
— Action  under  section. 
87.  Indebtedness   denied   by  garniahee — 
Order  to  commence  aetion. 

28.  Bemedy  of  creditor — Against  fraudu- 
lent assignee. 

20.  Transfer  of  property  —  May  be  re- 
strained. 

See,  ante,  i  717  and  note. 

1.  Actios  bued  npon  order — Proof  re- 
qvired. — In  action  based  upon  order  under 
this  section,  plalntifF  Is  required  to  aver  and 
prove  existence  of  order  and  of  proceedings 
upon  which  order  was  found,  as  without 
prooeedlnKs,  order  would  be  nullity,  and 
without  order  action  can  not  be  maintained. 
— Bryant  v.  Bank  of  California,  2  Cal.  Un- 
rep.  12S,  7  Pac.  128.  129. 

2.  Actios  hr  creditors  tm  aapplcatcatorr 
vrocccdluK*.^ — Though  Betting  forth  distinct 
causes  of  action,  the  creditors  may  brinv  a 
consolidated  action  to  enforce  mechanics' 
liens,  and  In  such  an  Action  a  single  Judg- 
ment la  proper. — Nordstrom  v.  Corona  City 
Water  Co..  155  Cal.  210.  100  Pac.  242. 

3.  Some— Order  of  court— SnIB etc ney  of. — 
An  order  of  court,  authorizing  an  action  to 
be  brought  hereunder,  substantially  com- 
plying with  the  law,  though  not  followinK 
the  precise  language  of  this  section,  is  sutfl- 
clent  to  permit  such  action. — Nordstrom  v. 


Corona  City  Water  Co.,  165  CaL   20»,  100 

Pac.  242. 

4.  Order  under  thia  section  Is  not  essen- 
tial to  right  of  action  against  garnishee 
after  supplemental  proceedings  to  point  of 
securing  denial  of  Indebtedness  to  Judg- 
ment-debtor.— Nordstrom  V.  Corona  City 
Water  Co.,  IBS  Cal.  206.  209,  100  Pac.  242. 

5.  Although  order  does  not  follow  the 
precise  language  of  the  section,  if  when 
read  In  the  light  of  the  proceedings  leading 
up  to  its  making  It  substantially  complies 
with  the  law.  It  fs  sufllclent. — ^Nordstrom  v. 
Corona  City  Water  Co.,  15S  Cal.  206,  209. 
100  Pac.  242. 

6.  Where  the  fund  garntsheed  Is  claimed 
by  one  claiming  to  be  the  assignee  of  the 
Judgment-debtor  by  assignment  prior  to  the 
levy,  the  proper  course  Is  to  authorise  the 
bringing  of  a  suit  by  the  Judgment-creditor 
making  such  assignee  a  party. — Schlno  v. 
Clnquinl,  7  Cal.  App.  244,  347,'  94  Pac.  82.  . 

T.  Same — Order  to  anc — Creditors*  bill  In 
eqniir. — Where  !t  appears  that  the  person 
charged  with  holding  property  belonging  to 
a  judgment-debtor  claims  title  to  the  prop- 
erty for  himself,  or  denies  the  debt,  relief 
may  be  sought  by  creditors'  bill  In  equity 
without  proceeding  hereunder,  since  this 
section  could  give  him  nothing  more  than 
the  right  to  sue.— Phillips  v.  Price,  152  Cal. 
160,  9i  Pac.  617. 

8.  Same— To  enforce  car  Blah  ment. — The 
garnishee  can  make  no  defense  to  an  action 
brought  under  the  authority  of  this  section, 
that  did  not  exist  at  the  date  of  the  gar- 
nishment levied  upon  him;  and  a  subsequent 
Judgment  obtained  by  him  against  the  de- 
ceased Judgment-debtor  la  no  such  defense, 
and  can  not  be  set  ott  against  the  demand 
of  the  Judgment-debtors,  based  upon  tlie 
lien  of  the  garnishment — ^Nordstrom  v. 
Corona  City  Water  Co.,  156  Cal.  211.  100 
Pac.  242. 

9.  The  right  to  maintain  an  action  such  • 
as  Is  here  authorised,  for  the  recovery  of 
debts  due  the  Judgment-creditor,  Is  In  no 
way  dependent  upon  any  precedent  gar- 
nishment of  such  debts  under  the  authority 
of  section  688,  ante. — Nordstrom  v.  Corona 
City  Water  Co.,  165  Cal.  211.  100  Pac.  242. 

10.  Adverac  claim  of  samlahee— Is  trab- 
■tantlally  "ct  forth  and  interpleaded  when, 
upon  examination,  he  fully  Informs  court 
of  all  such  adverse  claims. — Deering  v. 
Rlchardson-Klmball  Co..  109  Cal.  73,  84,  41 
Pac  801. 

11.  Samm  —  Action  to  ■djaat. — Where 
there  Is  no  pretense  of  bad  faith  on  part  of 
garnishee,  and  no  dispute  as  to  tacts  as  to 
adverse  claims  to  funds.  Judge  Is  authorized 
only  to  make  an  order  to  effect  that  action 
might  be  brought  against  garnishee,  to 
which  action  other  persons  claiming  liens 
upon  property  may  be  made  parties,  to  end 
that  all  adverse  claims  might  be  adjusted, 
and  conclusively  settled  in  such  action. — 
•Peering  v.  Richardson- Kimball  Co.,  109  Cal. 
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73.  83,  41  Pac.  801.  See  Roberts  t.  Zad- 
decker.  9  Cat.  262;  Parker  v.  Page,  38  C&l. 
E22;  Robinson  v.  Tevls,  SS  Cal.  612.  614; 
Hartman  t.  Olvera.  61  CaL  BOl,  502;  Ex  parte 
Hollis.  S9  Cal.  40«.  414. 

IX  Same— Not  adjadlcattoa  of  rlshta. 
wfeen. — Order  of  Judge  on  proceedlners  sup- 
plementary to  execution  where  garnishee 
claims  property  Is  not  an  adjudication  of 
rights  of  parties.  His  only  power  in  prem- 
ises is  to  make  an  order  authorizing  Judg- 
ment-creditor to  institute  action  In  proper 
court,  and  If  he  choose  to  do  so,  to  forbid 
transfer  pending  action. — High  v.  Bank  of 
Commerce.  lOS  Cat.  525,  fi27,  37  Pac.  608;  Mc- 
Dowell V.  Bell,  S«  Cal.  616,  26  Pac.  128. 

13.  Same — Order  1o  aarrcBder  pr«»ertr 
mewtloaed  1>  aMdaTtt.  can  not  be  legally 
made  except  upon  admission  of  garnishee 
that  property  Is  property  of  Judgment- 
debtor. — ^Lewls  T.  Chamberlain,  108  Cal. 
626.  627,  41  Pac.  41S. 

14.  CoaatltatioBalHy  of  atatntc^^tatute 
Is  not  unconstitutional  In  that  Judgment- 
debtor  has,  under  it,  no  notice  of  supple- 
mentary proceedings  after  Judgment  affect- 
ing his  rights  of  property. — High  v.  Bank  of 
Commerce,  96  CaL  386,  388.  29  Am.  St.  Kep. 
121.  30  Pac.  666.  See  Hexter  v.  Clifford.  5 
Colo.  168;  Gibson  v.  Haggerty.  37  N.  Y.  655; 
Lynch  v.  Johnson,  48  N.  T.  27,  32. 

15.  Coaiparei  Bryant  v.  Bank  of  Cali- 
fornia, 2  Cal.  Unrep.  128,  7  Pac.  128,  181 
(concurring  opinion  of  Ross,  J.) ;  also 
Bryant  t.  Bank  of  California,  2  Cal.  Unrep. 
567,  8  Fae.  644  (opinion  of  Myrlck,  J.). 

16.  CoBTcraaeC — By  tke  jH4gaicHt-4ekteiw 
— Code  provisions  relating  to  proceedings 
supplementary  to  execution,  without  pro- 
visions contained  in  this  section,  can  not 
take  place  of  creditor's  bill,  where  Judg- 
ment-debtor had  "conveyed"  property  to 
third  person  who  claimed  title  under  such 
conveyance. — Lewis  v.  Chamberlain,  108  Cal. 
626.  628,  41  Pac.  413. 

17.  Same— Of  property  to  tkird  person — 
By  saralsliec. — Where  on  day  allldavit  was 
filed  for  Instituting  proceedings  supplemen- 
tary to  execution  garnishee  conveyed  prop- 
erty to  one  W,  who  subsequently  conveyed 
to  M.  and  court,  upon  examining  garnishee, 
found  and  adjudged  that  property  was  prop- 
erty of  Judgment-debtor,  and  that  neither 
garnishee  nor  W  ever  had  any  interest 
therein,  and  ordered  that  execution  issue 
in  case,  in  which  all  proceedings  were  con- 
ducted, and  property  be  subjected  to  satis- 
faction of  Judgment,  and  that  receiver  be 
a  ppolnted  to  take  possession  of  property 
and  subject  same  to  satisfaction  of  Judg- 
ment; held,  that  court  exceeded  Jurisdic- 
tion, and  writ  of  prohibition  would  Issue 
restraining  court  and  Judge  thereof  from 
further  proceedings.— McDowell  v.  Bell,  86 
Cal.  61S.  616,  25  Pac.  128. 

IS.  Only  power  of  court  to  make  order  In 
reference  to  property  conveyed  by  garnishee 
la  to  authorize  creditor  to  institute  action 
In   proper  court   against   parties  claiming, 


1839 


property,  for  recovery  of  same,  and  subjec- 
tion thereof  to  satisfaction  of  debt,  and  for- 
bid transfer  of  property  until  such  action 
can  be  commenced  and  prosecuted  to  Judg- 
ment—McDowell V.  Bell.  8«  Cat.  616,  616,  26 
Pac,  128.  See  Hartman  v.  Olvera,  61  Cal. 
601. 

19.  Creditors  wko  arc  entUled  «o  traat 
toad  under  arrangement  between  Judgment- 
debtor  and  garnishee,  are  not  concluded  by 

proceeding  supplementary  to  execution, 
since  they  are  not  parties  to  It.  and  there- 
fore are  not  bound  by  it,  and  may  yet,  by 
action  In  nature  of  bill  of  Interpleader, 
settle  rights  of  all  parties  interested. — 
Parker  v.  Page,  38  Cal.  622,  627. 

30.  Deaial  la  bad  faith  aad  for  purpose  of 
delay — Aathorlty  of  coart. — Court  may  make 
order  authorising  Judgment-creditor  to  In- 
stitute action  against  garnishee  only  when 
garnishee.  In  good  faith,  denies  that  he  has 
property  of  Judgment-debtor,  or  is  In  any 
way  indebted  to  him,  but  where  It  is  evi- 
dent that  garnishee  la  acting  in  bad  faith 
in  denying  indebtedness  to  Judgment- 
debtor,  and  makes  denial  only  in  form,  and 
for  purpose  of  vexation  and  delay,  court 
may  treat  it  as  fraudulent  and  disregard 
it.  and  order  may  be  made  directly  without 
recourse  to  action. — Parker  v.  Page,  38  Cal. 
622,  626. 

21.  Denial  of  debt  or  adverse  claim  to 
property  contemplated  in  this  section,  is 
claim  or  denial  In  good  faith,  and  not  mere 
fraudulent  or  sham  denial  resorted  to  for 
purposes  of  delay. — Parker  v.  Page,  88  Cal. 
622,  627. 

aa.  DlBtiBc;tloa  —  Between  aetloas  baaed 
apoB  Karaishaieat  under  section  644.  ante, 
and  proceedings  under  this  section. — as  to. 
see  Carter  v.  Los  Angeles  Nat.  Bank,  116 
Cal.  370,  374,  48  Pac.  322. 

23.  Due  proceas  of  law. — To  make  order 
In  relation  to'  property  which  garnishee 
claimed  to  own  in  his  own  right,  requiring 
its  application  in  satisfaction  of  Judgment 
of  another,  would  be  to  deprive  garnishee 
of  property  upon  summary  proceeding  and 
without  due  process  of  law. — ^Lewis  v. 
Chamberlain,  108  Cal.  625,  627,  41  Pac.  413. 
See  McDowell  v.  Bell,  88  Cal.  616,  26  Pac. 
128. 

*4.  Fladlags  as  to  bad  faith. — When 
referee  or  court  disregards  adverse  claim  or 
denial  on  this  ground,  better  practice  is  so 
to  state  In  finding,  in  order  that  Its  action 
may  be  subject  to  review  in  appellate  court, 
but  where  statement  of  garnishee  is  so 
meager  and  unsatisfactory  that  referee  may 
well  have  treated  his  denial  of  debt  as  eva- 
sive and  made  in  bad  faith.  It  will  be  pre- 
sumed to  have  been  sq  found  in  support  of 
Judgment. — Parker  v.  Page.  38  Cal.  622,  627. 

95.  Foreeloaare  ot  cqaitable  mortgage— 
Jary  properly  denled^An  action  on  a 
promissory  note  and  to  foreclose  an  alleged 
equitable  mortgage.  Is  equitable  In  char- 
acter and  a  Jury  is  properly  denied. — 
Vance  v.  Gilbert,  178  Cal.  674,  174  Pac  42. 
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96.  GanilBliee— Mar  pmr  moaer  Into  ecnrt 
— Acttoa  DBdcr  seetloa. — Garniahee  may  pay 

moneys  Into  court,  thereby  relieving  htm- 
aelf  of  all  responsibility,  and  court  may  or- 
der action  under  this  section,  and  that  all 
persons  claiming  to  be  Interested  be  made 
parties. — Deerlng  T.  Rlchardson-Kimball 
Co.,  109  Cal.  73,  85,  41  Pac.  801. 

27.    IndebtednejiN  devlcd  by  vaT»I"bec— 

Order  to  commence  a ctloa ^-Neither  referee 
nor  court  has  power  to  compel  payment  of 
allegred  indebtedness  explicitly  denied  by 
grarniahee   on    his   examination.     Id  such 


caaa  court  may  only  ordar  creditor  to  In- 
stitute action  against  Karnishee  to  deter- 
mine question  of  Indebtednesa.— Hartman  T. 
Olvera,  61  Cal.  501,  603. 

28.  Remedy  of  crcdltoi^AKalnat  fniwdH- 
IcBt  aMlKBec  Is  by  direct  action  where  good 
faith  of  assignment  Is  in  Issue. — Hartman 

Olvera,  61  Cal.  601,  60S. 

29.  Tranafer  of  property  —  Hay  be  re- 
■trained. — The  court  may  in  such  action 
forbid  the  transfer  of  the  property. — Col- 
year  V.  Superior  Court,  40  Cal.  App.  462,  181 
Pac.  74. 


§721.  DISOBEDIENCE  OF  ORDERS,  HOW  PTTmSHED.  If  any  person, 
party,  or  witness  disobey  an  order  of  the  referee,  properly  made,  in  the  pro- 
ceedings before  him  under  this  chapter,  he  may  be  punished  by  the  court  or 
judge  ordering  the  reference,  for  a  contempt. 

History:    Enacted  March  11,  1872,  re-enactment  ot  S  245  Practice 
Act. 

TITLE  X. 

ACTIONS  IN  PABTICULAB  CASES. 

aotions  rob  thk  fobeclosube  ow  mobtoaoes,  ||  726-729. 
Actions  tob  Nuisance,  Waste,  and  Wilful  Tbespass,  in  Cebtain  Cases,  on 

Rbal  Pbopehty,  a  731-735. 
Actions  to  Deteemine  Conflicting  Claims  to  Eeal  Pbopbett,  and  Othbb  Pbo- 

visiONs  Relating  to  Actions  Concebninq  Real  Estatb,  ||  738-751. 
Actions  ioe  the  Paetition  or  Real  Peopebtt,  H  752-801. 
Actions  fob  the  Usubpation  or  an  Oitick  oe  Fbanghise,  fi§  802-810. 
Or  Actions  Against  Steaiubs,  Vessels,  and  Boats,  {|  813-827. 


Cbapter  T. 
XL 

III. 

IV. 
V. 


CHAPTER  r. 

ACTIONS  FOB  THE  FORECLOSURE  OP  MORTGAGES. 

i  726.   Proceedings  in  foreclosure  suits.  §  728,    Proceedings  when  debt  secured  falls 

1 727.    Surplus   money  to  be  deposited  in  due  at  different  times. 

court.  i  729.   Oath   and   undertaking   of  commis- 

sioner. 

§726.   PROOEEDINaS  nr  FORECLOSURE  SUITS.  There  can  be  but  one 

action  for  the  recovery  of  any  debt,  or  the  enforcement  of  any  right  secured 
by  mortgage  upon  real  or  personal  property,  which  action  must  be  in  accord- 
ance with  the  provisions  of  this  chapter.  In  such  action  the  court  may,  by  its 
judgment,  direct  the  sale  of  the  encumbered  property  (or  so  much  thereof  as 
may  be  necessary),  and  the  application  of  the  proceeds  of  the  sale  to  the  pay- 
ment of  the  costs  of  court,  and  the  expenses  of  the  sale,  and  the  amount  due 
plaintiff,  including,  where  the  mortgage  provides  for  the  payment  of  attorney's 
fees,  such  sum  for  such  fees  as  the  court  shall  find  reasonable,  not  exceeding 
the  amount  named  in  the  mortgage. 

isse 
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[Appointment  of  commissionNr  to  sell — ^Undertaldng  of.]  The  court  may,  by 
its  judgment,  or  at  any  time  after  judgment,  appoint  a  commissioner  to  sell 
the  encumbered  property.  It  must  require  of  him  an  undertaking  in  an  amount 
fixed  by  the  court,  with  sufficient  sureties,  to  be  approved  by  the  judge,  to  the 
effect  that  the  commissioner  will  faithfully  perform  the  duties  of  his  office 
according  to  law.  Before  entering  upon  the  discharge  of  his  duties  he  must  file 
such  undertaking,  so  approved,  together  with  his  oath  that  he  will  faithfully 
perform  the  duties  of  his  office.  If  it  appear  from  the  sheriff's  return,  or  from 
the  commissioner's  report,  that  the  proceeds  are  insufficient,  and  a  balance  still 
remains  due,  judgment  must  then  be  docketed  by  the  clerk  in  the  manner  pro- 
vided in  this  code  for  such  balance  against  the  defendant  or  defendants  person- 
ally liable  for  the  debt,  and  it  becomes  a  lien  on  the  real  estate  of  such  judg- 
ment debtor,  as  in  other  cases  in  which  execution  may  be  issued. 

[Who  not  necessary  parties.]  No  person  holding  a  conveyance  from  or 
under  the  mortgager  of  the  property  mortgaged,  or  having  a  lien  thereon, 
which  conveyance  or  lien  does  not  appear  of  record  in  the  proper  office  at  the 
time  of  the  commencement  of  the  action,  need  be  made  a  party  to  such  action, 
and  the  judgment  therein  rendered,  and  the  proceedings  therein  had,  are  as 
conclusive  against  the  party  holding  such  unrecorded  conveyance  or  lien  as 
if  he  had  been  a  party  to  the  action. 

[Commissioner  must  sell,  how.]  If  the  court  appoints  a  commissioner  for  the 
sale  of  the  property,  he  must  sell  it  in  the  manner  provided  by  law  for  the 
sale  of  like  property  by  the  sheriff  upon  execution;  and  the  provisions  of 
chapter  one,  title  nine,  part  two,  of  this  code  are  hereby  made  applicable  to 
sales  made  by  such  commissioner,  and  the  powers  therein  given  and  the  duties 
therein  imposed  on  sheriffs  are  extended  to  such  commissioner. 

[Death,  inabilily,  <»:  absence  of  commissioner — Elisor  appointed  to  sell.]  In 

all  cases  heretofore,  now  or  hereafter  pending  in  the  courts  of  this  state,  in  the 
event  of  the  death,  absence  from  the  state,  other  disability  or  disqualification 
of  the  commissioner  appointed  to  sell  encumbered  property  under  the  foregoing 
provisions  of  this  section,  the  court  may,  upon  the  happening  of  either  the 
death,  absence  from  the  state,  other  disability  or  disqualification  of  the  com- 
missioner, appoint  an  elisor  to  perform  the  duties  of  such  commissioner  which 
are  then  to  be  performed  in  such  action. 

[Elisor  to  give  undertaking.]  The  elisor  so  appointed  shall  give  the  under- 
taking, and  take  the  oath  hereinbefore  provided  to  be  given  and  taken  by  a 
commissioner,  before  entering  upon  the  discharge  of  his  duties,  and  shall  there- 
after perform  all  duties  left  unperformed  by  the  commissioner  whom  he  is 
appointed  to  succeed,  with  like  effect  as  if  such  duties  had  been  performed  by 
the  commissioner. 

If  the  land  mortgaged  consists  of  a  single  parcel,  or  of  two  or  more  con- 
tignous  puxsels,  situated  in  two  or  more  counties,  the  court  may,  in  its  judg- 
ment, direct  the  whole  thereof  to  be  sold  in  one  of  such  counties  by  the  sheriff, 
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cotnmissioner  or  elisor,  as  the  case  may  be,  and  upon  such  proceedings,  and 

"Witii  like  effect,  as  if  the  whole  of  the  property  were  situated  in  that  county. 

History:  Enacted  March  11,  1872,  founded  on  |  246  Practice  Act 
as  amended  1860  (Stats.  1860,  p.  303) ;  amendment  approved  March 
9.  1893,  Stats,  and  AmdtB.  1893,  p.  118;  March  26,  1895,  Stats,  and 
Amdts.  1895,  p.  98;  February  26,  1901,  Stats,  and  Amdts.  1900-1.  p.  48; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  168,  held  unconBtitutlonal,  see  history,  9  6  ante. 


T0BECL08URB  OF  MORTGAGEa 

I.  In  Genebal,  1-96. 
II.  Attorney 's  Pees  —  A.   In  General 
97-112. 

m.  Same — B.  Allowance  or  Denied,  113- 
118. 

IV.  Same — C.  Lien  on  Mortoaqeo  Prem- 
ises, 119-122. 
V.  Same — D.    Personal  Judgment  ioe, 
123-126. 

VI.  Judoment  roB  Dkticienct,  127-140. 
VIT.  0ns  Action  Only  on  Obligation,  141- 
195. 

VIZL  Parties  to  AonoN  to  Fobecldse,  19e> 

232. 

IX;  PoaTlON  OF  PROPERTY  ONLY  FORE- 
CLOSED —  Waiver  as  to  Balance, 
233-237. 

X.  Pbesceibino  Manner  of  Sale,  238-251. 
.  XI.  Purchaser    From    Mortoaoeor  As- 
suming Mortgaqk-Debt,  252-267. 
XIL  Statute  of  Limitations — Appucation 

or,  268-279. 
Xm.  Vaoating  Sale,  280-290. 

L  In  General. 

1.  Acknowledgment  of  mortgage — Ac- 

tion against  origioal  mortgageor. 

2.  Action  being  brought  on  note  alone 

— Defendant  may  demur  to  com- 
plaint. 

3.  Action    to    foreclose    mortg^e  — 

Where  interest  only  is  due. 

4.  Adjudication  of  personal  liability — 

la  necessary. 
6.  Agreement  for  sale  of  land  as  whole. 

6,7.  Allegation  of   non-payment  —  Held 
sufficient. 

8.  Allegation  that  "there  is  now  due 
and  owing" — Is  sufficient. 
9,10.  Allegation  that  "whole  of  said  note 
is  owing,"  etc. — Not  an  allega- 
tion of  what. 

11.  Amendment  of  decree — By  motion, 

when. 

12.  Appeal,  effect  of  —  Bond  of  three 

hundred  dollars  only  is  required. 

13.  Same — Stay-bond  in  double  amount. 

14.  Assignee  of  deceased  mortgageor — 

Bringing  in  administrator. 

1.5.  Attachment  can  not  be  had,  when. 

16.  Averment  that  plaintiff  is  owner  of 
note — Is  not  averment  of  an  issu- 
able fact. 
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17.  Averment  that  principal  sum  of  note 
and  mortgage  was  due. 

18, 19.  Breach  of  contract  to  pay — Must  be 
alleged. 

20.  Commissioner — Appointment  of. 

21.  Same — Appointment  of  "referee" 

instead  of  "commissioner" — Col- 
lateral attack. 

22.  Same — Law  authorizes  appointment 

of. 

23,  24.  Complaint — As  to  sufficiency  of. 

25.  Same — Filing  complaint — Effect  on 

prior  judgment  in  ejectment. 

26.  Copy  of  note  set  forth  in  complaint. 

27.  Court — Has  no  jurisdiction,  as  to 

what. 

28.  Same  —  Is  without  jurisdietion  to 

render  what  judgment. 

29.  Decree  on  foreclosnre — Most  direct 

sale. 

SO.  Same  —  Should  only  contain  state- 
ment of  amount  due. 

31.  Defanlt  in  payment  of  interest — 
Election  of  holder. 
32, 33.  Same — Mortgage  providing  for. 
34.  Same — Right  to  foreclose. 

36.  Denial   that   plaintiff   owner  and 
bolder, 

86.  Deposit  of  mortgageor  in  bank  of 

mortgagee. 

37-41.  Determination  of  conflicting  claims. 

42.  Duty  of  plaintiff  —  Is  to  proceed 

without  unreasonable  delay. 

43.  Evidence — Outside  of  mortgage. 

44.  Fact  that  some  of  personal  property 

was  not  mortgageable. 

45.  Form  of  juagnient. 

46.  Former  attempt  at  foreclosing  note 

and  mortgage  —  Being  void  does 
not  operate  as  waiver, 

47.  Injunction — Will  lie  at  instance  of 

mortgagee. 

48.  Holder  of  note  ~  Transfer  of  real 

property  to — Right  to  sell. 

49.  Insertion  by  clerk  in  decree  —  Of 

amount  of  costs. 
50,51.  Instruction  to  jury. 

52.  Interest  becoming  due  and  payable. 

53.  It  is  not  part  of  duty  of  sheriff,  to 

do  what. 

54.  Judgment  imposing  personal  liabil- 

ity for  debt — Upon  person  who  is 
not  party  to  note. 
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65.  Jurisdiction  of  court — In  actions  oi 
foreclosure. 

5S.  Liens  on  personal  property  —  May 
exist  in  many  forms. 

67.  Merger  of  liens — Deed  of  trust  ot 
mortgaged  realty. 

58.  Money  paid  by  mortgageor  to  mort- 

gagee. 

59.  Mortgage  covering  real  and  per- 

sonal property — 1b  valid. 

60.  Mortgaged  property  being  situate 

in  different  counties. 

61-  63.  New  or  additional  security  takeu— 
Effect  of. 

64.  Note  and  mortgage  set  out  in  full  as 

exhibit. 

65.  Note  assigned  as  collateral  security 

— May  be  foreclosed. 

66.  Same— Need  not  be  foreclosed. 

67.  Note  not  being  due  when  action  com* 

menced. 

68.  Note  secured  by  mortgage— Is  not 

negotiable. 

69.  Same — Note,  though  negotiable  in 

form,  is  in  law  not  negotiable. 
.70.  Object  of  suit  of  foreclosure. 

71.  Omission  of  seal  of  court  from  order 

of  sale. 

72.  Original  note  being  surrendered  and 

marked  "paid." 

73.  Proceedings  in  foreclosure  of  street- 

assessment — Are  quite  analogous. 

74.  Provision  for  deficiency  judgment. 

75.  Refusal  of  commissioner  to  post- 

pone sale. 

76.  Belease  of  portion  of  mortgaged 

premises — Consent  of  mortgageor 
is  necessary. 

77.  Same — Effect  of  Traiver  of  security. 

78.  Same — Gross  injustice  would  be  done 

to  mortgageor,  when. 

79.  Same — Purpose  of  law. 

80.  Separate  mortgages  on  real  and  per- 

sonal property — No  joinder. 
81,82.  Service  by  publication  —  No  valid 
judgment  for  deficiency. 

83.  Set-off — Mortgage-debt  and  deposit 

in  bank. 

84.  Sheriff — Has  no  duty  to  perform, 

when. 

86.  Same — May  by  virtue  of  office,  do 
what. 

86.  Successive  foreclosures — When  re- 
quired by  circumstances. 
-  87.  Surety  on  note  of  third  person. 

88.  Trust-deed  —  Assuming  that  trust- 

deed  is  not  within  above  section. 

89.  Same  —  Deficiency  remaining  after 

sale  under. 

90.  Same  —  Foreclosure  of — Agreement 

as  to  sale  in  whole  or  in  part. 


91.  Same  —  Same — Deed  of  trust  of 

homestead. 

92.  Same— Has  no  feature  in  common 

with  mortgage. 

93.  Three  essential  things  inrovided  for 

by  above  section. 

94.  Unverified   answer  —  To  complaint 

which  sets  forth  copy  of  note. 

95.  Water-rights — Notice  of. 

96.  Written  agrennent  by  mortgagee — 

To  extend  time  of  payment. 

n.  Attoehxt's  Fees— a.  In  Obhbuu 

97.  Allowance  of  in  a  decree  of  fore- 

closure. 

98.  Same — Editorial  note. 

99, 100.  Allowance  of  in  supreme  court. 
101.  Allowed  for  same  reason  that  costs 
are. 

108.  Amount   allowed  —  Discretion  of 
court. 

103.  Same— Must  not  exceed  amount  pro- 

vided for  by  mortgage. 

104.  Same — Must  not  exceed  amount  pro- 

vided for  by  note. 

105.  Averment  that  fee  claimed  was  rea- 

sonable. 

106.  Court    to     determine  reasonable 

amount  for  fee. 

107.  Evidence   as  to   employment  and 

value  of  services. 

108.  Mortgage  providing  for  reasonable 

attorney's  fees. 

109.  Need  not  be  actually  paid  by  plain- 

tiff. 

110.  Not  part  of  coats,  or  recoverable  as 

snch. 

111.  Prayer — That  mort^ged  premises 

be  sold  and  proceeds  applied. 

112.  Same — That  proceeds  of  sale  be  ap- 

plied to  payment  of  amount. 

m.  Attohnet's  Pees  — B.   Allowance  or 
Denied. 

113.  As  to  foreclosure  of  securities. 

114.  Attorney    being    paid  stipulated 

amount  per  month, 
lis.  Attorney  must  be  entitled  to  receive 
fees  himself. 

116.  Mortgage  providing  for  foreclosure 

in  case  of  default. 

117.  Neither  note  nor  nfortgage  provid- 

ing for. 

118.  Note  not   giving  holder   right  to 

bring  action  mfore  its  maturity. 

rv.  Attdenet's  Pees  — C.  Lien  on  Mort* 
OAGED  Premises. 

119.  Mortgage  providing  that  in  suit  for 

its  foreclosure,  etc. 
120, 121.  Note  containing  agreement  for  at- 
torney's fees. 
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122.  Note  providing  tor  leasonable  at- 
toniejr'a  fees. 


y.  AnvHtHET's  Fees  —  D. 
MINT  Fob. 


Personal  Juds< 


18S.  lloitgage  nowhere  having  provision. 

124.  Mortgage  specifying  that  in  decree 

of  foreclosure  may  be  included. 

125.  Obligation  for  payment  of. 

126.  Unicse  mortgage  be  given  to  secure 

payment  of. 

VI.  Judgment  fob  Deficiency. 

127.  Deficiency  —  Mortgageor  and  in- 

dorser  or  guarantor  of  note. 

128.  Docketing  deficiency — Duty  of  clerk. 

129.  Example    of   deficiency  judgment 

without  sale. 
130, 181.  Land  primarily  liable — Mortgageor 
liable  simply  for  d^ciency. 

132.  Mortgage  security  to  be  first  ex- 
hausted. 

183.  Particular  mode  of  entering  personal 
judgment  for  deficiency. 

134.  Personal  action  for  deficiency. 

135.  Personal  judgment  for  deficiency- 

Can  not  be  entered  until,  when. 

136.  Return  of  sheriff — Makes  absolute 

personal  liability. 

137.  Bule  that  mortgagor  only  under- 

takes to  pay  deficiency. 

138.  Until    after    sale    of  mortgaged 

premises. 

139.  tJutil  decree  is  entered  for  sale. 

140.  Until  judgment  is  docketed  for  bal- 

ance due. 

TIL  One  Action  Only  on  Obuoation. 

141.  A  single  action  only  to  recover  debt 

— As  to  waiver. 
148.  Same — One  action  for  the  recovery 
of  a  debt  secured  by  mortgage. 
143,144.  BrinpDg  action  in  another  state. 

145.  Chattel  mortgage — A  single  action 

only. 

146.  Same — Action  on  note  proseented  to 

judgment — Bar  to  foreclosnre. 

147.  Same — Construction  of  section. 

148,149.  Same  —  Mere  commencemoit  of  an 
action,  no  bar. 

I.IO.  CoDBtruction  of  section — As  appli- 
cable to  grantors  and  sureties. 

151.  Same  —  As  applicable   to  primary 
debtor  only, 
152.  153.  Same — As  applicable  to  what  rights. 
154,  155.  Same — As  inapplicable,  when. 

156.  Same — As  not  applyinR  in  actions 

against  stranger  to  mortgage. 

157.  Same  —  Absurd   conclusions   to  be 

avoided. 

158.  Construction  of  law — Is  suefa  as  to 

suppress  mischief. 

1834 


159.  Distinction — Between  mortgage  and 

pledge. 

160.  Early  California  practice  —  Course 

pursued  under  old  chancery  system 
may  be  adopted, 

161.  Same  —  Legal  and  equitable  relief 
may  be  had  in  same  action. 

162.  Same— Mortgage  is  made  for  mort- 
gagee's security. 

163.  Same — Personal  judgment  rendered 
at  law,  and  decree  in  equity 
awarded  at  same  time. 

164.  Same  —  Personal  money  judgment 
and  decree  foreclosing  mortgage. 

165.  Same — Personal  money  judgment  in 
favor  of  all  parties. 

166.  Same — Provision  that  there  should 
be  one  action. 

167.  Effect  of  enforcing  mechanics^  lien. 

168.  Election  to  foreclose  chattel  mort- 
gage. 

169.  Enforcing  lien — By  attachment  com- 
menced prior  to  mortgage. 

170.  Fact  of  exhaustion  of  security — Con- 
trols right  to  personal  judgment. 

171.  Inquiry  whether  there  is  such  prop- 
erty. 

172.  Intention   of  legislature — Enaeting 

provision. 

178.  Judgment  for  defendant  on  plead- 
ings— Can  not  be  granted. 

174.  Mistake — Causing  mortgagee  not  to 
secure  lien. 

176.  Mortgage  given  as  additional  secu- 
rity for  debt. 

176.  Mortgaged  premises  constitute  fund. 

177.  Mortgageor— Having  neither  posses- 
sion nor  any  estate. 

178.  Same  —  In  good  faith  asserting 
claim. 

179.  Note  and  mortgage  securing  same — 
Being  assigned  as  collateral  secu- 
rity. 

180.  One  action  for  recovery  of  any  debt 
— Belates  to  civil  actions. 

181.  Personal  judgment  after  deficiency — 
Under  foreign  jurisdiction. 

182, 183.  Same  —  Section  refers  to  actions 
brought  in  courts  of  California. 

184.  Proceeds  of  sale  of  whole  of  mort- 
gaged premises. 

185.  Belation  of  mortgageor  and  mort- 
gagee—Is not  created,  when. 

186.  Replevin  of  chattels — Where  mort- 
gagee is  entitled  to  possession. 

187.  Second  foreelosure  —  After  cancela- 
tion of  first  decree. 

188.  Second  mortgagee — Has  right  to  per- 
sonal action  for  debt. 

189, 190.  Security  being  of  value. 

191.  Security  being  valueless. 

192.  Same — Word  "security"  does  not 
mean  security  shall  be  adequate. 
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193, 194.  Seeority  of  mortgaged  debt  can  not 
be  waiTed. 

195.  Tendency  of  modern  legifllation. 
Till.  Pabtks  to  Action  to  Poeeclose. 

196, 197.  As  to  who  may  be  parties  plaintiff — 
A  lesaor. 

198.  AdTerse  claim  to  land — In  opposi- 

tion to  mortgageor. 

199.  Assignor  of  oote  and  mortgage  guar- 

anteeing payment — Proper  defend- 
ant. 

200.  Claims  of  prior  encumbrancers — May 

be  adjudicated. 

201.  Element  of  actual  knowledge — Of 

existenee  of  any  conveyance. 

202.  Grant  by  mortgage — Scope  of  de- 

cree. 

203.  Heirs  of  deceased  mortgageor. 

204.  Holder  of  adverse  title — Being  made 

party  defendant. 

205.  Holder  of  deed — Not  recorded  when 

action  was  commenced. 
206,207.  Holder  of  second  mortgage — Cover- 
ing two  sepamte  tracts. 

208,  209.  Same — Upon  two  distinct  tracts. 

210.  Holder  of  nnreeorded  deed  —  Exe- 

cuted subsequently  to  mortgage. 

211.  IndoTsers  of  note — Secured  by  mort- 

gage. 

212.  Interest  of  defendant  in  foreclosnre 

suit — ^Being  shown  to  be  adverse. 

213.  Interest  prior  to  mortgage. 

214.  Junior  lienholders — Must  be  made 

parUes  defendant. 

215.  Junior  mortgagee — Is  under  no  obli* 

gation  to  intervene. 

216.  Same — Made  party  defendant,  may 

file  answer. 

217.  Same — Need  not  answer  or  set  op 

his  claim. 

218.  Making  all   parties  defendant  in 

whose  favor  any  interest  appears. 

219.  Mortgageor  proper  party—Necessaijy 

party  where  deficiency  judgment  is 
sought. 

220.  Same — Same  — G-rantee   of  mort- 

gageor as  sole  defendant. 

221.  Same — Qaitclaiming  to  a  third  per- 

son without  mention  of  mortgage. 

222,223.  Neglect  of  junior  mortgagee  to  set 
up  note  and  mortgage. 

224,  225.  Only  iaaue  tendered  to  junior  mort- 
gagee. 

226.  Only  proper  or  necessary  parties  de- 

fendant. 

227.  Person  who  purchases  prior  to  ac- 

tion for  foreclosure. 

228.  Purchaser  at  sale  for  street^esesa- 

ment  or  tax. 

229.  Record  of  deed  and  not  actual  no- 

tice. 


230.  Second  mort^gee — ^Is  not  required 

to  bring  suit. 

231.  Surety  on  note. 

232.  Those  who  acquired  property  subse- 

fluently  to  commencement  of  ac- 
tion. 

IX.  Portion  of  Pbopkett  Only  Forecloseo 
— Waivke  as  to  Balance. 

233.  A  mortgage  can  not  be  foreclosed 

by  piecemeal. 

234.  Mortgage  given  as  additional  secu- 

rity for  debt 

235.  Mortgage  is  merged  in  judgment  by 

foKclosnre. 

236.  Omitting  part  of  security. 

237.  Same — ^Debt  being  secured  by  two 

mortgagee. 

X  Pbbscbibino  Manneb  or  Sals. 

238.  Consent  of  party  as  to  manner  of 

sale. 

239.  Decree  most  be  warranted  by  plead- 

ings. 

240.  Directing  that  property  be  sold  in 

one  or  several  parcels. 

241.  Duty  of  eommissioner — ^In  selling 

property — To  follow  decree. 

242.  Leaseholders  of  portion  of  lands — 

Bights  being  subsequent. 

243.  No  express  provision  is  made  as  to 

mode  of  nwking  sale. 

244.  Officer  must   follow   directions  of 

judgment 

245.  Owner  of  right  of  way  over  mort- 

gaged premises. 
,   246.  Beal  property  and  personal  property 

mortgaged. 

247.  Bequest  of  defendant  to  sheriff. 

248.  Sale  en  masse — After  failure  of  sep- 

arate bids. 

249.  Sale  of  several  parcels  en  masse. 

250.  Two  mortgages — One  by  principal, 

and  the  other  by  surety,  securing 
same  note. 

251.  Same — Same — When  sale  void. 

XX.  PuacHASKB  Fbou  Mobtoaoeob  Assum- 
ing Mobtoage-Debt. 

252.  An  agreement  of  grantee  of  mort- 

gageor to  discharge  mortgage- 
debt. 

253.  Same — Becomes  guarantor  of  defi- 

ciency. 

254.  Same — May  be  abandoned. 

255.  Compelling  mortgageor  to  pay. 

856.  Deficiency   judgment   against  pur- 
chaser. 

257.  Same — Only  upon  security  — •  Mort- 

gaged premises  becoming  ex- 
hausted. 

258.  Formal  promise  to  pay  mortgage- 

debt  by  grantee  of  mortgageor — Is 
sot  necessary. 
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259.  Grantor  must  be  personally  liable 

for  debt  assumed. 

260.  Liability  of  mortgageor  is  oontin- 

gent. 

261.  Mortgageor  is  discharged  from  per- 

sonal liability,  when. 

262..  The  mortgagee  may  proceed  against 
mortgageor  alone. 

263.  No  personal  liability  upon  mortgage- 

debt  exists — Except  for  deficiency. 

264.  Provision  that  mortgages  are  to  be 

settled. 

265.  PuTchaser  becomes  principal  debtor. 

266.  Statute  of  limitations  runs  against 

mortgage-obligation. 

2p7.  Substitntion  of  liability. 

ZII.  Statute  or  Limitations — Application 
Or. 

268.  Absence  of  mortgageor  from  state. 

269.  Debt  secured  by  mortgage  being 

barred. 

270.  Default  in  interest — Does  not  set 

the  statute  running. 

271.  Laches  can  not  affect. 

272.  Lien  of  mortgage  being  barred. 

273.  Obligation  of  eo-mortgageors  would 

not  be  affected. 

274.  One  mode  and  manner  only  of  en- 

forcing judgments  of  foreclosure. 

275.  Recovery  of  mortgage-debt — ^Limita- 

tion of  form  of  action. 

276.  Benewal  of  note — ^After  same  has 

become  barred. 

277.  Same — 'By  mortgageor. 

278.  Stipulation — Can   not  extend  time, 

when. 

279.  Third  persons  having  subsequently 

acquired  interest. 

XTIL  VACATiNa  Sale. 

280.  Burden  of  proof — Upon  party  who 

comes  into  court. 

281.  Discretion  of  court — As  to  irregu- 

larities. 

282.  Effect  of  former  invalid  sale. 

283.  Inadequacy  of  price— Is  not  suffi- 

cient ground. 

284.  Injury  must  be  shown — In  general. 
■  285.  Same  —  Party   to   action   can  not 

claim  absolute  right. 

286.  Provision  entitling  judgment-debtor 

to  elect  order  In  which  property 
is  to  be  sold. 

287.  Report  of  a  commissioner. 

288.  Kule   undoubtedly    is   to  consider 

every  fair  sale  as  final. 

289.  Stranger  to  action — Will  not  be  per- 

mitted to  intrude. 

290.  Suit  to  vacate — Sufficiency  of  com- 

plaint. 


I.  IN  GENERAL. 
Am  to  mortKase  mot  betas  deemed  ■  e*n- 
Teraaee,  whatever  Its  twnu.  see,  post,  |  7*4 

and  note. 

1,  AcknowledcmeBt  of  mortifHire— Aetlon 
■calBMt  orlKlnal  mortsnKcor,  in  an.  an  ac- 
knowledgment of  the  mortgage  la  not  es- 
sential to  Its  validity  and  the  note  and  un- 
acknowledged mortgage  are  admissible  In 
evidence  against  him. — West  v.  Mears,  1? 
Cal.  App.  719,  121  Pac.  70a. 

2.  Action  belav  bronckt  ob  note  aloae — 
Defendant    maT    deaanr    to    complalat  on 

ground  that  It  Is  doubtful  or  uncertain 
whether  in  (act  note  set  forth  by  copy,  and 
which  stated  that  Is  was  secured  by  mort- 
gage, was  in  fact  secured  by  mortgage,  but 
in  absence  of  such  demurrer  complaint  is 
sufficient  to  auataln  Judgment  by  default  for 
amount  of  note.  Allegations  of  answer  could 
not  be  considered  in  determining  matter. — 
Hibernla  Sav.  A  L.  Soc.  v.  Thornton,  U7 
Cal.  481,  483,  484,  49  Pac.  673. 

5.  Action  to  torceloae  mortsaKe— Whvre 
Interest  onlr  la  due  on  note,  and  judgment 
being  entered  directing  sale  of  property  to 
satisfy  such  amount,  then  due,  and  there- 
after moving  court  as  more  becomes  due  of 
principal  or  interest  for  order  direct!  nff 
more  of  such  property  to  be  sold  to  aatisfy 
same,  does  not  contravene  provision  that 
there  shall  be  one  action  for  recovery  of  any 
debt  secured  by  mortgage. — Byrne  v.  Hoag. 
126  Cal.  288,  286,  68  Pac.  6SS. 

4.  AdJndlcatloB  of  personal  llabUlty — U 
neceMarr  to  authorize  clerk  to  docket  Judg- 
ment for  deficiency. — Herd  v.  Tuohy,  133 
Cal.  S6.  61,  66  Pac.  139. 

6.  Acreement  for  Mie  of  land  as  wbole. 

- — Such  an  agreement  In  a  deed  of  trust  or 
mortgage  Is  held  a  valid  contract  and  en- 
forceable as  such. — Humboldt  Say.  Bank  v. 
McCleverty.  161  Cal.  288.  119  Pac.  82. 

6.  Allegation  of  non-pay  men  t — Held  itnf- 
flclput  in  following  instance:  Where  com- 
plaint alleged  "that  interest  was  paid 
thereon  to  the  27th  day  of  March.  1896. 
which  said  payments  had  been  Indorsed  on 
said  promissory  note,  and  sum  of  four  thou- 
sand Ave  hundred  dollars.  United  States 
gold  coin,  principal  sum  in  said  promissory 
note  and  mortgage,  together  with  the  in- 
terest thereon  at  rate  of  eight  per  cent  per 
annum,  from  27th  day  of  March,  1896,  still 
remains  due  and  unpaid  from  defendant  to 
plaintiff." — Schwlnd  v.  Hall,  129  Cali  40,  42 
43.  61  Pac.  573. 

T.    Camparei   Ryan  v.  Holllday,  110  Cal. 

336,  337,  42  Pac.  891. 

8.  Allegation  that  "tlirre  l«  now  dne  and 
owing"— la  anOlclent  to  sustain  Judgment  by 
default.  It  is  true  that  allegation  Is  In  form 
of  legal  conclusion  in  which  material  fact 
was  merely  Implied,  but  in  absence  of  any 
demurrer  such  faults  of  pleading  are  cured 
by  judgment.— Penrose  V.  Winter.  136  Cal. 
289,  291,  67  Pac.  772. 

•.  Allentlon  that  *^hele  of  aald  note  la 
owln«,»  etc^ot  mm  aUesnttoa  of  what  
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Allesratlon  "that  whole  of  said  note  1b  ow- 
ing from  defendants  to  plaintiff,"  Is  not  an 
averment  of  fact  of  non-payment  and 
where  defendants  demur  to  complaint  for 
want  of  Bufflclent  statement  of  facts,  their 
demurrer  should  be  sustained.  —  Knox  v, 
Buckman  Con.  Co.,  139  Cal.  698,  599,  73  Pac. 
■i-lS.  See  Penrose  v.  Winter,  1S6  Cal.  289, 
291,  67  Pac.  772. 

10.  Comvarei   Schwlnd  T.  Hall,  129  Cal. 

40.  43,  61  Pac.  S73. 

11.  Amendmcitt  of  decree  — Br  motion, 
wbrn. — Decree  entered  by  court  ordering 
property  to  be  sold  by  sheriff,  while  order 
made  and  entered  on  same  day,  appointing^ 
commissioner  to  discharge  same  duty,  was 
but  an  oversight  of  court,  not  calling  for 
appeal,  but  It  might  have  been  remedied  by 
simple  motion'  to  amend  and  correct  decree. 
— McDermot  v.  Barton,  106  Cal.  194,  197,  39 
Pac.  638. 

13.  Appcalt  effect  of— Bond  of  three  hnn- 
dred  dollars  only  la  required  to  stay  execu- 
tion of  Judgment  under  decree  of  foreclosure 
upon  appeal  from  such  judgment. — Snow  v. 
Holmes,  64  Cal.  232,  30  Pac.  S06. 

13.  Same  —  Star-bond  In  double  amount 
for  which  premises  are  to  be  sold,  need  not 
be  given  on  appeal  by  mortgagee  from  de- 
cree of  foreclosure.  Bond  for  waste  occupa- 
tion and  deficiency  Is  all  that  can  be  re- 
quired other  than  three- hundred  dollar 
bond  on  appeal. — Boob  T.  Hall,  106  Cal.  413, 
417,  38  Pac.  977. 

A«  to  proceedlasa  In  forccloanrc  salt  being 
■tared  br  appeal  from  decree  and  dvlng  of 
tbree-hnadred-dollar  boad  only,  see,  post, 
I  929  and  note. 

Aa  to  nadertafclHv  on  appeal,  see,  post, 
S  941  and  note. 

14.  Aularnee  of  deceased  mortgageoi^— 
BringinK  In  adminlMtrator  subsequently  ap- 
pointed.—See  Calirornia  Title  Ins.  &  T.  Co. 
V.  Muller.  3  Cal.  App.  54,  84  Pac.  453. 

15.  Attaohment  can  not  be  had  when 
debt  la  secured  by  mortgage,  for  there  can 
be  no  action  maintained  in  such  case  with- 
out foreclosure  of  mortgage. — Barblerl  v. 
Ramelll.  84  Cal.  174.  17&,  176,  24  Pac  118. 

10.  AvermCBt  that  plaintiff  la  owaer  of 
■ote— la  not  ■▼erment  of  an  laanable  fact. 
— It  is  but  averment  of  conclusion  of  law 
which  follows  from  other  facts  averred.  It 
is  immaterial  and  might  have  been  omitted 
where  conclusion  of  law  necessarily  follows 
from  other  facts  stated.  Denial  of  this 
averment  does  not  raise  material  issue. — 
Wedderspoon  v.  Rogers,  33  Cal.  669,  572: 
Poorman  v.  Hltls  &  Co.,  85  Cal.  118.  121,  95 
Am.  Dec.  90;  Monroe  v.  Fohl,  72  Cal.  668, 
570.  14  Pac.  614:  Bank  of  Shasta  v.  Boyd,  99 
Cal.  604,  606,  34  Pac.  337. 

IT.  Averment  that  principal  anm  of  note 
and  mortgase  was  due  at  commencement  of 
action  is  sufllciently  expressed  where  com- 
plaint sets  out  in  full  note  and  mortgage 
sued  on  which  show  on  their  face  that 
principal  was  due  and  payable  about  two 
years  before  commencement  of  action;  and 


it  is  averred  that  "no  part  of  principal  men- 
tloned  In  said  promissory  note  and  mort- 
gage has  ever  been  paid."  etc.,  and  that 
"principal  aum  of  said  promissory  note  Is 
unpaid  and  la  owing  by  defendant  to  plain- 
tiff." These  averments  are  entirely  suffl- 
clent  to  show  what  contract  sued  on  was, 
and  that  appellants  had  violated  It  by  not 
paying  note  after  its  maturity. — Luddy  v. 
PavkOTloh.  137  Cal.  284,  286,  70  Pac.  177. 

18.    Breach  of  contract  t»  pay— Mnat  be 

alleged  in  action  for  foreclosure  of  mort- 
gage, as  It  Is  of  essence  of  cause  of  action. 
Allegation  "that  Interest  on  said  note  and 
mortgage  has  been  paid  In  full  up  to  11th 
day  of  September.  1894,  and  there  Is  now 
due  and  owing  to  plaintiff  the  Bum  of  $1200, 
with  Interest  thereon  at  rate  of  twelve  per 
cent  per  annum  from  11th  day  of  September, 
1894,"  Is  not  equivalent  of  averment  of  non- 
payment. The  language,  "there  Is  now  due," 
Is  but  conclusion  of  law  and.  not  averment 
of  fact. — Ryan  T.  HoUlday,  aIO  Cal.  S35,  337, 
42  Pac.  891. 

10.  DUtlngnlahedt  Schwlnd  v.  Hatl,  129 
Cal.  40,  43,  61  Pac.  673;  Penrose  v.  Winter, 
136  Cal.  289,  291,  292,  67  Pac.  770. 

20.  Commlselone^— Appointment  of,  does 
not  go  to  substance  of  decree. — Granger  v. 
Sheriff,  140  Cal.  190,  194,  73  Pac.  816. 

Aa  to  refneal  of  aoMmfaaioncr  to  eontlnne 
■ale,  see  par.  76,  this  note. 

ai.  Same— Appointment  of  '^feree**  in- 
atend  of  "com m laelo ner"—— Collateral  attack. 

— Any  defect  In  using  the  word  "referee" 
instead  of  "commissioner,"  aa  herein  em- 
ployed, can  be  taken  advantage  of  only  on 
appeal,  and  not  by  collateral  attack;  and 
where  such  referee  was  really  the  commis- 
sioner provided  for  herein,  to  act  In  place 
of  the  sheriff  in  making  the  sale,  his  re- 
turn of  such  sale  Is  prima  facie  evidence  of 
Its  truth,  and  when  it  ahowa  a  sale  of  the 
properly  for  $5000  less  than  the  amount  of 
the  judgment,  a  deficiency  judgment  was 
properly  entered  for  that  amount. — Hlber- 
nla  Sav.  A  L.  Soc.  v.  Boyd,  155  Cal.  196,  100 
Pac.  239. 

22.  Same  —  Law  aathorlaca  appointment 

of*  and  In  naming  commissioner  court  does 
not  and  need  not  Interfere  with  office  of 
aherlff  or  remove  that  officer.  Court  simply 
designates  another  person  to  perform  duty 
as  law  says  It  may  do. — Granger  t.  Sheriff, 
140  Cal.  190,  194,  78  Pac.  816. 

23.  Complaint — Am  to  »nlll<4«ncr  of.  —  A 

complaint  In  an  action  for  the  foreclosure 
of  a  mortgage  which  omits  to  allege  that 
the  plaintiff  was  the  owner  and  holder  of 
the  note  at  the  time  it  exercised  the  option, 
prescribed  by  the  note,  to  declare  and  treat 
the  whole  of  the  principal  and  accrued  in- 
terest due  and  payable  upon  the  default  In 
the  payment  of  Interest  aa  In  the  note  pro- 
vided. Is  BUfllcient  as  against  general  demur- 
rer, where  it  declares  that  the  defendants 
executed  the  note  and  mortgage,  that  the 
balance  due  thereon  is  due,  owing  and  un- 
naid  from  defendant  to  plaintiff,  and  that 
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the  plaintiff  exercised  Its  option  to  declare 
the  whole  sum  due. — Rock  Ridee  Park  Co. 
Wells,  27  Cal.  App.  2S1.  149  Pac.  792. 

24.  Such  a  complaint  Is  not  Insufficient 
because  of  the  omission  to  alleere  that  the 
note  was  dellTered  to  the  plaintiff,  where 
It  Is  alleged  that  the  mortgraKe  was  deliv- 
ered,—Rock  Ridge  Park  Co.  v.  Wells,  27 
Cal.  App.  281,  149  Pac.  792. 

25.  Same  —  FlilnK  complaint  —  BScet  on 
priur  indsmvBt  In  ejectment. — The  filing  of 
a  complaint  in  foreclosure  Is  not  a  waiver 
of  the  Judgment  In  a  prior  ejectment  suit, 
or  a  recognition  of  the  Instrument  in  form 
of  a  deed  as  a  mortgage,  where  It  appears 
that  such  deed  was  deposited  under  an 
agreement  that  It  shoud  be  held  for  a  cer- 
tain time,  and  If  the  debt  for  which  It  was 
given  as  security  was  not  then  paid,  the 
deed  delivered  to  the  grantee  was  In  satis- 
faction of  the  debt. — Simon  v.  McCoy,  28 
Cal.  App.  623,  168  Pac.  406. 

26.  Copr  ot  note  set  forth  In  complaint 

stating  "this  note  secured  by  mortgage  of 
even  date  herewith"  is  not  an  averment  that 
note  was  secured  by  mortgage,  and  such 
recital  can  not,  as  matter  of  pleading,  be 
treated  as  equivalent  of  such  averment. — 
Hibernla  Sav.  &  L.  Soc.  V.  Thornton,  117 
Cal.  481,  483,  49  Pac.  B7S. 

sr.  C*art — Has  no  JnrMlction  In  fore- 
closure proceedings  to  reach  its  hand  out 
into  an  Independent  action  of  partition  and 
take  control  and  jurisdiction  of  such  action. 
It  has  merely  Jurisdiction  to  foreclose  mort- 
gage sued  on  and  order  mortgaged  premises 
sold,  and  to  foreclose  rights  of  alt  parties  - 
holding  under  and  subject  to  mortgage. — 
Towie  Bros.  Co.  v.  Quinn,  141  Cal.  888,  38G, 
74  Pac.  1048. 

38.  Same— Is  withoat  Jaiiadletton  to  ren- 
der JodRinent  in  foreclosure  proceedings  on 
land  situated  outside  of  county,  although 
description  of  lands  In  mortgage  erroneously 
recites  such  lands  are  In  county  In  which 
action  was  brought. — Rogers  v.  Cady,  104 
Cal.  288,  291,  48  Am.  St.  Rep.  100.  38  Pac.  81. 

SO.  Decree  on  f or eclasnre— Bloat  direct 
aalc  of  encumbered  property,  and  applica- 
tion of  proceeds  of  sale  to  payment  of  costs 
of  court  and  expenses  of  sale,  and  amount 
due  to  plaintiff.  It  would  be  error  for  court 
to  enter  mere  money  Judgment  against  de- 
fendant for  amount  ascertained  to  be  due 
on  note. — Crlm  v.  Kesslng.  89  Cal.  478.  487, 
23  Am.  St.  Rep.  491,  26  Pac.  1074. 

30.  Same — Shonld  only  contain  statement 
of  nmonnt  due  plaintiff,  designation  of  de- 
fendants who  are  personally  liable  for  debt, 
and  direction  that  mortgaged  premises,  or 
such  portion  thereof  as  may  be  necessary, 
be  sold  according  to  law  and  proceeds  ap- 
plied to  payment  of  expenses  of  sale,  costs 
of  action,  and  debt.  Nothing  further  Is  re- 
quired. All  else  Is  ministerial,  and  Is  ex- 
pressly regulated  by  statute,  which  is  not 
made  clearer  or  more  binding  by  being 
copied  into  Judgment. — Levlston  v.  Swan. 
S3  Cal.  480,  488;  Hooper  v.  McDade,  1  Cal. 
App.  73S,  82  Pac.  1116. 


3t.  Default  In  pnyment  of  Interest  — 
Bleetton  of  koldcr. — Provision  In  note  being 
that  upon  default  in  paying  Interest,  prin- 
cipal should  become  due  at  election  of 
holder,  assertion  of  such  election  merely 
puts  holder  in  position  of  holder  of  note 
which  upon  Its  face  declares  In  first  Instance 
that  upon  default  In  Interest  whole  principal 
should  Immediately  become  due.  Declara- 
tion of  plalntlfT's  election  by  bringing  ac- 
tion does  not  put  It  out  ot  his  power  to 
waive  penalty,  which  may  be  done  by  ac- 
cepting Interest  and  dismissing  action.  He 
still  has  same  power  to  waive  penalty  which 
he  would  have  had  If  note  had  originally 
provided  for  maturity  of  principal  upon  de- 
fault In  payment  of  Interest.  — California 
Sav.  &  L.  Soc.  v.  Culver,  127  Cal.  107,  112, 
59  Pac.  292. 

32.  Same — Mortgage  provliling  for.— Note 
providing  for  interest  payable  semi-annu- 
ally and  mortgage  providing  that  upon  de- 
fault in  payment  of  Interest,  that  mortgagee 
may  cause  premises  to  be  sold,  gives  mort- 
gagee right  to  bring  action  for  foreclosure 
upon  default  In  payment  of  Interest,  al- 
though note  does  not  provide  for  such  de- 
fault.—Phelps  V.  Mayers,  126  Cal.  549,  560. 
58  Pac.  1048.  See  Toakam  v.  White,  97  Cal. 
286.  289,  32  Pac.  238. 

S3.  Comparei  Van  Loo  v.  "Van  Aken,  104 
Cal.  269,  271,  37  Pac.  925. 

34.  Saoie — Right  to  forecloae. — Decision 
that  mortgagee  could  not  foreclose  for  In- 
terest In  arrears  because  there  was  no 
express  agreement  that  he  might  do  ao.  Is 
opposed  to  current  authority  and  to  reason- 
able construction  of  statute.— Van  I<oo  v. 
Van  Aken,  104  Cal,  289,  271.  87  Pac.  925. 
See  Toakam  t.  White,  97  CaL  286,  288,  82 
Pac.  -238. 

S.*I.    Denial  that  plaintiff  owner  and  holder 

of  note  and  mortgage  creates  no  issue,  and 
that  being  only  denial,  Judgment  upon 
pleadings  should  be  ordered. — Clemens  v. 
Luce,  101  Cal.  432,  436,  35  Pac.  1032.  See 
Bank  of  Shasta  v.  Boyd,  89  Cal.-  604,  806,  34 
Pac.  337. 

3«.  Deposit  of  nortgagcor  In  bank  of 
mortgaiKec  can  not  be  set  off  by  such  mort- 
gagee bank  against  note  and  mortgage  due 
and  owing  them  by  mortgageor.  Lien  given 
on  mortgaged  premises  was  Intended  to 
be  In  lieu  and  exclusive  of  all  Implied  liens, 
and  there  Is  no  reason  why  bank  should  be 
given  right  to  forcibly  ami  ajfalnst  consent 
of  depositor  appropriate  his  money,  when, 
it  it  came  Into  court  to  do  so.  action  would 
not  lie. — HcKean  t.  German-American  Sav. 
Bank,  lis  Cal.  S34,  S40,  50  Pac.  656. 

87.  DctermlDatlon  of  conBlcting  clnlntH. 
— It  Is  within  the  sound  discretion  of  the 
trial  court.  In  an  action  for  the  foreclosure 
of  a  mortgage,  to  give  the  plaintiff  Judg- 
ment for  the  relief  asked  and  postpone  the 
determination  of  conflicting  claims  between 
the  defendants  in  which  the  plaintiff  is  not 
interested  and  which  do  not  affect  the  relief 
whicli  he  asks. — Rowley  v.  Davis,  168  CaL 
678.  147  Pac.  968. 
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3S.  It  Is  not  abuse  of  discretion  In  an 
action  for  the  foreclosure  of  a  mortgase, 
where  there  Is  no  defense  to  the  plalntlfTs 
action,  to  make  a  decree  of  foreclosure  re- 
aervinc  for  future  determination  certain  lit- 
igation between  the  mortgageors  and  third 
parties  In  which  the  plaintiff  has  no  Inter- 
est.  Involving  the  validity  of  their  attach- 
ment and  judgment  Uena  on  the  property, 
and  attacking  the  alleged  conveyance  of  the 
land  as  having  been  made  with  the  Intent 
to  defraud  them. — ^Rowley  T.  DaTls,  1S9  Cal. 
678,  147  Pac.  968. 

S9.  Such  practice  does  not  imperil  or 
prejudice  the  defendant's  right  of  redemp- 
tion; It  would  run  from  the  time  of  sale  and 
the  amounts  to  he  paid  would  depend  on  the 
price  paid  at  the  sale. — ^Rowley  t.  Davis, 
1«9  Cal.  CT8,  147  Pac  968. 

40.  Where  It  ie  charged  In  foreclosure 
proceedings  that  adverse  claims  have  been 
fraudulently  acquired  to  defeat  the  rights 
of  the  mortgagee,  they  are  proper  subjects 
for  consideration. — ^Title  Ins.  &  Trust  Co.  T. 
California  Pevel.  Co.,  171  Cal.  174,  IBl  Pao. 
542. 

41.  The  rule  that  adverse  titles  are  not 

to  be  adjudicated  In  actions  to  forecloee 
mortgages  does  not  apply  when  the  only 
adverse  party  is  In  fact  an  agent  of  the 
plaintiff.— Title  Ins.  &  Trust  Co.  v.  Califor- 
nia Devel.  Co.,  171  Cal.  174.  162  Pac.  542. 

42.  Datr  of  plalHtlff — Is  to  prfMced  with- 
oal  DBreasonabie  delay  to  have  decree  for 
eaie  of  property  executed,  and  upon  failure 
to  do  BO  It  becomes  duty  of  court,  upon  com- 
plaint of  any  party  to  suit  Interested  in 
ita  execution,  to  direct  that  its  execution 
be  proceeded  with.  It  would  be  vain  to 
bestow  upon  court  of  equity  power  to  make 
decree  which  It  had  no  power  to  enforce,  and 
yet  such  would  be  case  If  Its  execution  de- 
pended upon  pleasure  or  convenience  of 
plaintiff. — Thomas  v.  San  Diego  College  Co., 
Ill  Cal.  868,  363.  43  Pac.  985:  Rowe  v.  Blake, 
lis  Cal.  887.  643,  44  Pac.  1084. 

43.  SIvldenee — Outside  of  mortgage  show- 
ing that  there  Is  no  such  property  as  that 
which  mortgage  purports  to  describe  would 
demonstrate  that  there  was  no  Hen,  and 
debt  would  not  be  one  secured  by  mortgage 
upon  real  estate.— Otto  v.  Long,  127  Cal.  471, 
476,  S9  Pac.  896. 

44.  Pact  that  some  of  peraonal  pr«pcrtr 
was  mot  mortjrageable  would  not  render 
mortgage  void  as  to  other  property  covered 
by  It.— San  Francisco  Breweries  V.  Schurts, 
104  Cal.  420,  426.  38  Pac  92. 

45.  Votm  of  JadigmeMt,'— This  section  pre- 
scribes no  form  for  the  Judgment.  The 
principal  object  of  the  proceeding  Is  to 
cause  the  sale  of  the  Incumbered  property 
and  the  application  of  the  proceeds  of  sale 
to  the  payment  of  the  debt  secured.— Mor- 
ris V.  Hartley,  86  Cal.  App.  61,  146  Pac.  78. 

4C  Cvrmer  attempt  mt  forccloMlng  note 
■■d  HortBaKe— Being  void  doe>  nnt  operate 
as  waiver  of  mortgage  lien,  nor  of  right  tn 


thereafter  foreclose  same. — Ludwlg  V.  Mur- 
phy, 148  Cal.  473,  476,  77  Pac  160. 

47.  lajvnctloa — WUl  lie  at  Instance  of 
mortgagee  to  atop  commiafllon  of  waate 
upon  mortgaged  premises,  when  he  makes 
out  proper  case  In  equity  and  shows  that 
threatened  acts  will  materially  impair  the 
value  of  property  subject  to  lien,  so  as  to 
render  It  Inadequate  security  for  mortgaged 
debt. — ^Lavenson  v.  Standard  8.  Co..  80  Cal. 
846,  247,  18  Am.  St.  Rep.  147,  22  Pac.  184. 

As  to  laj  auction  by  mortgagee  or  otber 
Uenholder  against  enforcement  of  lien*  or 
claims  agalBat  spccUe  property,  see  note 
61  L.  R.  A.  786,  786. 

Aa  to  right  of  mortgagee  to  lajnnetlon  to 
prevent  Impatrmeat  of  aeenrlty,  see,  ante, 
I  626  ajid  note. 

As  to  when  «o«rt  wtmr  Kvut  Inlnnetlon 
dnrlag  forechMHiTe,  see.  post,  i  746  and  note. 

48.  Holder  of  note  —  ^hanafcr  of  real 
property  to— Right  to  selL^ — ^Under  the  provi- 
sione  of  the  above  section  where  the  maker 
of  a  promissory  note  which  Is  past  due  and 
unpaid,  In  consideration  of  the  holder's 
agreement  to  refrain  for  five  days  from 
suing  upon  the  note  effects  and  delivers  to 
such  holder  of  the  note  a  grant  deed  to 
speclfled  real  estate,  and  also  a  separate 
agreement  wherein  such  liability  and  de- 
fault is  recited,  and  It  la  provided  that  If 
said  Indebtedness  Is  not  paid  within  Ave 
days  thereafter  the  grantee  is  autliorlzed 
to  sell  the  property,  either  at  public  or  pri- 
vate sale,  without  notice,  and  credit  the 
amount  received  therefor  upon  the  Indebt- 
edness, there  being  no  intent  from  the  part 
of  parties  giving  and  of  those  receiving 
said  deed  that  it  shall  be  given  and  received 
as  security  for  the  payment  of  the  note, 
upon  default  In  the  payment  of  the  Indebt- 
edness within  the  five  days  the  grantee  is 
not  obliged  to  bring  an  action  In  order  to 
realize  upon  such  property,  but  may  proceed 
in  accordance  with  the  written  agreement. 
— Blakely  v.  Bryson,  48  Cal.  App.  786,  186, 
Pac.  686. 

4S.  Insertion  by  clerk  li»  decree  —  Of 
amoant  of  coata  as  claimed  by  plaintiff  be- 
fore same  have  been  taxed  and  ascertained 
Is  mere  clerical  misprision  which  does  not 
affect  validity  of  decree  of  foreclosure  in 
other  respects,  nor  make  order  of  sale  Issued 
thereon  Invalid.  Assuming  them  to  be  er- 
roneous, they  were  not  void,  and  validity  of 
sale  thereunder  was  not  thereby  affected. 
—Janes  v.  Bullard,  107  Cal.  180,  182,  40  Pac. 
108. 

BO,  Instmctlon  to  Jary. — In  such  an  ac- 
tion, the  refusal  to  Instruct  the  Jury  that 
if  they  believe  from  the  evidence  that  the 
plaintiff  elected  to  sell  the  engine  (the 
mortgaged  property)  at  public  auction  at 
the  time  and  place  mentioned  in  the  notices 
of  sale  posted  by  It  but  did  not  so  make 
said  sale  at  public  auction,  then  their  ver- 
dict should  be  for  the  defendants.  Is  preju- 
dicial error,  where  the  only  evidence  of- 
fered of  a  sale  at  the  time  and  place  stated 
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In  the  notices  Was  that  of  tbe  plaintlfF;  and 
the  defendants  olCered  evidence  of  their 
presence  at  the  place  of  sale  at  the  time 
mentioned  In  the  notices  and  that  no  sale 
was  then  made. — J.  1.  Case  Threshing  Ma- 
chine Co.  v.  Copren  Bros.,  32  Cal.  App.  194, 
162  Pac.  647. 

51.  In  such  an  action  the  question  as  to 
whether  the  property  was  sold  goes  to  the 
foundation  of  the  plaintiff's  cause  of  ac- 
tion, and  the  fact  that  the  defendants  were 
given  credit  for  the  sum  alleged  to  have 
been  bid.  and  were  therefore  uninjured  by 
what  was  in  fact  done.  Is  Immaterial. — 
J,  I.  Case  Threehins  Machine  Co.  v.  Copren 
Bros..  32  Cal.  App.  194.  162  Pac.  G47. 

B3.    Interest  becomiac  d«c  and  parnble 

on  note  secured  by  mortffase.  Is  debt  se- 
cured by  mortgage. — ^Van  LOo  v.  Van  Alten, 
104  Cal.  2G9.  37  Pac.  925. 

53.    It  Is  not  part  of  duty  of  shcrin,  aa 

Buch,  In  absence  of  statutory  provision,  to 
sell  property  under  sale  in  foreclosure. — ■ 
McDerniot  v.  Barton,  106  Cal.  194,  198,  39 
Pac.  538. 

M.  Jodinnent  Imposlnir  peraonal  liability 
for  debt — Upon  peraon  who  ii  not  party  to 
note  Is  erroneous,  and  must  be  modified,  as 
under  such  judgment  plaintiff  could  enter 
deficiency  judgment  against  such  party  not 
personally  liable;  and  it  is  not  answer  to 
such  objection  for  plaintiff  to  say  that  he 
will  not  avail  himself  of  this  power. — Gar- 
rison Inv.  Co.  V.  Arndt,  144  Cal.  64,  66.  77 
Pac.  770. 

as.  JurlMdlctlon  of  court — In  netlona  of 
forerlosare  over  parties  and  subject-matter 
continues  until  foreclosure  Is  completed  by 
falluie  to  redeem,  and  Its  Jurisdiction  ex- 
tends to  purchaser  who  by  his  bid  submits 
hlmsnlf  to  It. — Van  X<oben  Sels  v.  Bunnell, 
131  Cal.  489.  492,  63  PaC.  778. 

66.  Lien*  on  personal  property — May  ez- 
lat  in  mnny  forms  other  than  by  way  of 
mortgage,  and  although  every  mortgage  Is 
a  Hen,  it  Is  not  every  lien  that  Is  a  mort- 
gage. Essential  element  of  mortgage  Is 
transfer  or  conveyance  of  mortgaged  prop- 
erty from  mortgageor  to  mortgagee. — ^Peo- 
ple's Home  Sav.  Bank  v.  Sadler,  1  Cal.  App. 
189,  81  Pac.  1029. 

BT.  Merger  of  llenn — Deed  of  tmat  of 
mortgaged  realty  does  not  supersede  or 
merge  a  prior  mortgage,  in  the  absence  of 
an  Intention  that  It  should  have  that  effect, 
and  where  the  language  of  the  deed  of  trust 
indicates  an  Intention  that  the  mortgage 
should  continue  to  exist.  It  can  not  be 
deemed  that  the  new  security  supplants  or 
merges  the  old. — Crisman  v.  Lanterman,  149 
Cal.  6B1,  87  Pac.  89. 

58,  Money  paid  by  mortgaarnr  to  mort- 
yasee  between  commencement  of  action  and 
foreclosure  sate  under  agreement  that  same 
be  credited  upon  amount  due  to  mortgagee 
from  mortgageor  can  be  recovered  back  by 
mortgageor  where  mortgagee  falls  to  mako 
proper  credits  for  such  amount  so  received- 


— Uadd'ix  V.  County  Bank.  129  Cal.  66S,  669, 
79  Am.  St.  Rep.  143.  62  Pac.  264. 

S8.  Mortgage  covering  real  and  personal 
property— In  valid  and  may  be  foreclosed  In 
same  proceedings,  and  real  and  personal 
property  sold  under  same  decree.  —  San 
Francisco  Breweries  v.  Schurtx.  104  Cal.  420. 
426,  38  Pac.  92.  See  Tregear  v.  Etlwanda  W. 
Co.,  76  Cal.  B37,  640.  9  Am.  St.  Rep.  24fi,  18 
Pac.  658. 

•9.  Mortgaged  prspcrty  hmtmg  altantc  In 
Alfferent  eonntlea,  mortgagee  may  commence 
action  of  foreclosure  In  either  county  and 
in  single  action  obtain  judgment  for  fore- 
closure of  mortgage  upon  property  In  other 
county. — Kent  v.  Williams.  146  CaL  3,  10,  79 
Pac,  527.  See  Murphy  v,  Superior  Court.  138 
Cal.  69.  72,  70  Pac.  1070. 

61.  New  or  additional  aeenrlty  taken— 
Bffc^  of. — The  taking  of  new  or  additional 
security  operates  to  destroy  an  existing 
Hen  only  where  the  destruction  is  worked 
by  virtue  of  a  positive  declaration  of  law. 
where  It  Is  worked  by  the  agreement  and 
contract  of  the  parties,  where  it  Is  worked 
by  necessary  intendment  growing  out  of 
the  agreement  of  the  parties,  in  that  the 
taking  of  the  later  security  is  Inconsistent 
with  the  continued  existence  thereafter  of 
the  lien,  and.  finally,  where  the  nature  of 
the  earlier  or  later  security,  as  that  it  is 
concealed  or  undisclosed,  gives  rise  to  a 
situation  where  It  would  partake  of  fraud 
upon  other  claimants  to  permit  the  earlier 
Hen  to  be  held  valid,  whereupon  equity  In- 
terposes and  declares  It  to  have  been  waived 
or  lost  by  the  taking  of  later  security,  or 
what  Is  in  effect  the  same,  erects  a  bar  to 
its  enforcement. — Martin  v.  Becker,  169  Cal. 
301.  Ann.  Cas.  1916D,  176,  146  Pac.  665. 

62.  The  law  never  contemplated  that  be- 
cause a  man  had  taken  a  mortgage  he  could 
not  take  other  independent  security  for  his 
debt,  and.  if  the  contract  for  such  security 
permitted  It,  enforce  such  contract  without 
reference  to  the  mortgage  debt. — Martin  v. 
packer,  169  Cal.  801,  Ann.  Cas.  1916D,  176, 
146  Pac.  66S. 

63.  A  materialman  does  not  lose  his 
right  to  a  mechanic's  lien  by  taking  a  mort- 
gage upon  the  real  property  of  the  con- 
tractor for  the  value  of  the  material  sold 
to  him.  either  by  virtue  of  above  section 
or  by  the  application  of  any  rule  of  decision 
holding  that  the  taking  of  either  security 
destroys  the  right  to  such  Hen. — Martin  v. 
Becker.  169  Cal.  301,  Ann.  Cas.  1916D,  176, 
146  Pac.  66E. 

64.  Note  and  msrtgnge  net  oot  In  fall  mm 
exhibit  in  complaint  are  sufficiently  referred 
to  by  allegation  that  defendant  executed 
to  plaintiff  certain  note  and  certain  mort- 
gage to  secure  same,  and  that  copy  of  said 
note  is  set  out  In  said  mortgage,  and  said 
mortgage  Is  herein  attached  and  marked 
"Exhibit  B." — Savings  Bank  v.  Burns,  1(U 
Cal.  473.  477.  38  Pac.  102.  See  "Ward  v.  Ciay. 
82  Cal.  602,  606.  23  Pac.  60.  327:  Whitby  v. 
Rowell,  82  Cal.  635,  23  Pac.  40,  382. 
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flS.  Note  ajBslxned  mm  collnteral  accarfty- 
— Mar  be  forecloaed  and  sold  under  decree 
In  special  cases,  and  where  maker  of  note 
which  was  pledged  to  plaintiff  resides  ,  In 
distant  state,  and  It  la  not  shown  that  he 
has  any  real  estate  In  California  subject  to 
seizure  and  sale,  it  would  Impose  hardship 
on  pledgee  to  he  enforced  to  pursue  him 
with  legal  process. — Dondhoe  v.  Gamble,  38 
Cal.  340,  363.  354.  99  Am.  Dec.  399. 

6C  Same — Need  not  be  toreeloaed  ac- 
cording to  provisions  of  above  section, 
thoui^h  case  might,  perhaps,  be  stated  that 
would  authorize  holder  of  collateral  note  to 
have  decree  of  sale  (dls.  op.  of  Rhodes,  J.). 
—Donohoe  v.  Gamble.  S8  Cal.  S40,  866,  99 
Am.  Dec.  399, 

CT.  Note  not  beins  dne  when  action  com- 
meneed.  Judgment  decreeing  foreclosure  Is 
erroneous.  Plaintiff  might  have  taken  Judg- 
ment for  sale  of  so  much  of  mortgaged 
premises  as  might  be  necessary  to  satisfy 
Interest  then  due,  hut  order  for  sale  of  all 
premises  was  erroneous. — Hunt  v.  Dohrs,  39 
Cal.  304,  306. 

OS.  Note  secnred  by  mortgage  —  la  not 
nefrotinble  within  law  merchant  or  within 
our  Civil  Code  when  the  mortgage  provides 
for  attorney's  fees  In  event  of  foreclosure. 
—Meyer  v.  Weber.  133  Cal.  681,  685,  65  Pac 
1110. 

60,  Same— Note,  tbongh  negotiable  In 
form,  l»  la  law  not  negotiable  If  secured  by 
mortgage  of  even  date  which  makes  It  pay- 
able primarily  out  of  peculiar  fund, — at 
least  as  against  one  having  knowledge  of 
mortgage. — Hays  v.  Plummer.  126  Cal.  107, 
109,  77  Am.  St.  Rep.  153,  58  Pac.  447. 

TO.    Object  of  anlt  of  fcwcclmnre  Is  to 

subject  to  Judicial  sale,  and  vests  In  pur- 
chaser thereunder  same  title  or  estate  In 
mortgaged  property  which  mortgageor  had 
at  time  of  execution  of  mortgage. — Beronlo 
V.  Ventura  Co.  L.  Co..  129  Cal.  232.  237.  79 
Am.  St.  Rep.  118,  61  Pac.  958. 

71.  OmiMion  of  »eal  of  court  from  order 
of  sale  under  decree  of  foreclosure  renders 
process  erroneous  merely. — Hager  V.  Astorg, 
145  Cal.  548.  553.  79  Pac.  88. 

72.  Original  note  being  Hnrrendcred  and 
mnrkrd  '•paid"  on  its  face.  Is  not  conclusive 
of  extinguishment  of  debt  which  mortgage 
was  given  to  secure  In  case  where  original 
note  was  replaced  by  new  note  and  where 
mortgage  given  to  secure  It  was  allowed  to 
stand  as  before.  In  such  case  original  debt 
is  not  extinguished.  —  Bonestell  v.  Bowie. 
128  Cal.  511,  515,  61  Pac.  78.  See  Welch  v. 
Alllngton,  23  Cal.  322,  323;  Stelnhart  v.  Na- 
tional Bank,  94  Cal.  362,  366,  28  Am.  St.  Rep. 
132,  29  Pac.  717. 

73.  Proceedings  In  foreclosure  of  atrcet- 
aaaeitsmcnt— Are  qaltc  annlogona  to  those  of 
foreclosure  of  mortgage  upon  real  property, 
and  as  no  mode  Is  speciflcally  pointed  out 
for  sale  of  real  property  under  Judgment 
therein,  it  can  not  be  held  that  appointment 
of  commissioner  to  sell  property  under  such 
Judgment  was  beyond  Jurisdiction  of  court 
C.C.  P.— 116  i 


or  even  erroneous, — Crane  v.  Cummlngs, 
137  Cal.  201.  204.  69  Pac.  984. 

74.  ProvlMloo    for    deflcleacy  Judgment 

under  above  section  Is  not  unconstitutional. 
—County  Bank  v.  Goldtree,  129  Cal.  160,  164, 

61  Pac.  785. 

Aa  to  deflclcney  Judgment,  see  Part  VI. 

this  note. 

75.  Refusal  of  oommlaloner  to  poatpone 

■ale  at  request  of  Judgment-debtor  not  an 
abuse  of  discretion  in  all  cases,  and  sale 
will  not  be  vacated  where  no  reason  is 
given  why  sale  should  have  been  postponed.- 
— Connlck  v.  Hill,  127  Cal.  162,  166,  B9  Pac. 
832. 

Aa  to  avpotatmcnt  of  eommlaalOHer  to 
make  sale,  see  pars.  21-23,  this  note. 

76.  Release  af  portion  of  mortgaged 
pvemlaes — Conacnt  of  mortgageor  la  neeea- 
aary  In  order  that  mortgagee  may  let  go 

part  of  hla  security  to  purchaser  from  mort- 
etigeor,  at  less  than  Its  value,  it  may  be, 
and  then  look  to  mortgageor  to  make  up 
deficiency. — Woodward  v.  Brown.  119  Cal. 
283,  292,  63  Am.  St.  Rep.  108,  51  Pac.  2,  542. 

77.  Same — Effect  of  waiver  of  aernrlty. 
— Allowing  release  of  part  of  security,  and 
providing  for  deficiency  Judgment  at  same 
time,  would  allow  mortgagee  to  thus  get 
Judgment  which  could  he  enforced  against 
mortgageor  precisely  as  If  mortgagee  had 
first  waived  security  and  brought  suit  on 
note. — Woodward  v.  Brown,  119  Cal.  283, 
293,  63  Am.  St.  Rep.  108,  51  Pac.  2.  542. 

78.  Same— Groaa  InJuittlce  would  be  done 
to  mortgageor  to  hold  him  liable  for  defi- 
ciency which  mortgagee  has.  without  mort- 
gageor's  authority  or  consent,  created.  De- 
ficiency, which  code  directs  may  take  form 
of  personal  Judgment.  Is  deficiency  arising 
from  sale  of  all  mortgaged  security,  and 
not  part  of  It. — Woodward  v.  Brown,  119 
Cal:  283,  292,  63  Am.  St.  Rep.  108,  51  Pac. 
2,  642. 

79.  Same — Purpose  of  law. — All  security 
could  be  released  if  part  of  security  could 
be  released,  and  thus  purpose  of  law  would 
be  defeated, — purpose  of  law  being  to  con- 
fine mortgagee  to  one  action,  and  all  his 
security  as  primary  fund  for  payment  of 
debt. — Woodward  v.  Brown,  119  Cal.  283, 
293.  63  Am.  St,  Rep.  108,  51  Pac.  2,  542. 

80.  Separate  mortgagea  on  real  nud  per- 
aonal  property— No  Joinder. — Foreclosure  of 
three  mortgages  and  general  Judgment  in 
aggregate  amounts  due  on  them,  where  two 
of  such  mortgagea  were  on  same  real  estate 
and  other  on  personal  property,  la  unauthor- 
ized. There  is  no  lien  upon  personal  prop- 
erty for  amounts  due  on  mortgages  cover- 
ing real  estate,  or  upon  real  property  for 
amount  due  on  chattel  mortgage,  and  there 
should  be  separate  sales  of  real  and  per- 
sonal property,  for  amounts  due  upon  them 
respectively,  —  Taylor  v.  Bllenberger.  128 
Cal.  411.  414,  60  Pac.  1084. 

81.  Service  by  pabUcatlon  —  No  valid 
Jndgnent  for  den«>lency  being  possible  be- 
cause of  service  by  publication,  still,  when 
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properly  aecertalned,  deficiency  constitutes 
subsisting  indebtedness  then  due  from  de- 
fendant to  plaintiff,  and  plaintiff  may  bring 
an  action  setting  forth  all  facts,  and  will  be 
entitled  to  personal  Judgment  thereon. — ■ 
Blumbersr  v.  Birch.  99  Cal.  416.  417.  41S,  37 
Am.  St.  Rep.  67,  34  Pac.  102. 

82.  Personal  Judgment  for  deficiency  can 
not  be  docketed  against  defendant  served  by 
publication  only.  — Blumberg  v.   Birch,  99 

Cal.  416,  417.  37  Am.  St.  Rep.  67,  34  Pac.  102. 

83.  Set-oir  —  Mortsasv-debt  and  depoalt 
In  baak.^ — A  bank  can  not  use  a  mortgage- 
debt  as  a  set-off  in  an  action  by  a  depositor 
or  hiti  creditor  for  the  amount  of  a  deposit. 
— Marble  Co.  v.  Merchants  Nat.  Bank,  15 
Cal.  App.  351,  115  Pac.  59. 

84.  Sheriff — Has  no  dnty  to  pertorm  in 

case  of  sale  of  real  property  under  foreclo- 
sure, where  court  appoints  commissioner  to 
make  such  sale. — McDermot  V.  Barton,  106 
Cal.  194.  197,  39  Pac.  538. 

85.  Sanie — Hay    by   Tlrtue    of   his  oBlce 

and  general  powers  given  htm  execute  fore- 
closure decree  under  writ  Issued  to  him 
without  other  appointment  issued  by  court, 
and  he  may  do  so  without  any  writ.  Nam- 
ing him  In  decree  confers  no  new  powers 
upon  him.  but  merely  authorizes  exercise 
in  that  particular  case  of  such  as  he  already 
poasesR. — Granger  v.  Sheriff,  140  Cal.  190, 
194.  195,  73  Pac.  816. 

86.  SnceeiiHlve  f  or  eel  o«  ares  —  When  re- 
quired by  clrcnmstaneea. — For  distinct  debts 
secured  by  same  mortgage  are  not  prohibi- 
ted by  above  section.  Power  of  court  of 
equity  In  proper  case  to  direct  sale  of 
property  on  foreclosure  of  mortgage,  sav- 
ing from  effect  of  such  sale  further  lien 
secured  by  same  or  some  other  encumbrance. 
Is  fully  established. — Stockton  Sav.  A  U  Soc. 
V.  Harrold,  127  Cal.  612.  620,  621,  60  Pac.  166. 

sr.  Surety  on  note  of  third  person  which 
is  secured  by  mortgage  of  such  person 
would  have  right  to  demand  that  mortgagee 
should  first  apply  property  of  principal 
which  had  been  mortgaged  to  discharge  of 
debt  On  other  hand,  guarantor,  as  distin- 
guished from  surety,  for  payment  of  debt 
upon  default,  could  be  proceeded  against  by 
principal  creditor  without  proceeding  to 
realize  upon  other  securities,  or  without 
going  into  equity  to  foreclose  his  mort- 
gage.—Adams  v,  Wallace,  119  Cal.  67,  70, 
51  Pac.  14. 

88.  Truxt-deed  —  Assnmiair  that  traiit- 
d^ed  la  not  within  nbovr  seetion,  still  there 
are  other  considerations  to  be  weighed  In 
determining  whether  creditor  who  has  ac- 
cepted such  deed  as  security  has  not  con- 
tracted to  pursue  terms  of  deed  when  he 
attempts  to  forcibly  collect  debt.  Orantor 
retains  right  to  conveyance  on  payment,  and 
to  sale  as  provided  In  case  of  defnult.  seems 
to  be  indicated  in  decision. — Herbert  Kraft 
Co.  V.  Bryan,  140  Cal.  73,  81.  73  Pac.  745. 

MB.  Same  —  Deaclenry  remaining  after 
Male  under  trust-deed  may  be  cillectcd  by 
creditor  in  an  action  at  law, — Sacranienf^ 


Bank  V.  Copsey,  133  Cal.  663,  665,  85  Am.  St. 
Rep.  242.  66  Pac.  8,  206;  Herbert  Kraft  Co. 
T.  Bryan,  140  Cal.  7S.  80,  TS  Pac.  746. 

90.  Same — Forcclonare  of — Agreement  as 
to  sale  In  whole  or  In  part. — Where  the 
agreement  of  a  deed  of  trust  authorizes 
the  sale  of  the  property  in  whole  or  In 
part,  in  the  discretion  of  the  trustee.  It  Is 
not  to  be  regarded  as  a  stipulation  that  the 
property  should  be  sold  as  a  whole,  but  the 
trustees  are  bound  to  exercise  their  discre- 
tion for  the  best  Interests  of  all  the  parties 
concerned.  —  Humboldt  Sav.  Bank  y.  Mc- 
Cleverty,  161  Cal.  289,  119  Pac.  82. 

Am  to  foreeioanrc  of  trnrt-dceds,  see  note 
82  Am.  St.  Rep.  S4E. 

Am  to  Hsbt  ot  bondboUer  to  rae  tow  en- 
fOrcemcni  of  tmat-dccd.  see  notes  20  li.  R.  A. 
S3S-639;  IS  U  R.  A.  (N.  8.)  1006. 

n.  Same— «ain«— Deed  of  trant  of  bome- 
•tead. — Where  the  deed  of  trust  covers  prop- 
erty a  portion  of  which  is  subsequently  filed 
upon  as  a  homestead  by  the  wife  of  the 
debtor,  after  whose  death  it  survives  to  the 
wife,'  the  latter  becomes,  as  to  the  enforce- 
ment of  the  trust,  a  surety,  and  as  such  has 
a  right  to  have  the  debtor's  property  first 
sold  to  pay  the  debt. — Humboldt  Sav.  Bank 
v.  McCleverty.  161  Cal.  290,  119  Pac.  82. 

82.  Some— Han  no  feature  in  eommon  with 
mortgage  except  that  It  is  executed  to  se- 
cure an  Indebtedness,  and  on  trust-deed  suit 
for  foreclosure  and  sale  will  not  He  It  con- 
tract of  parties  is  that  upon  default  trustee 
shall  sell,  and  there  Is  no  equity  In  adjudg- 
ing foreclosure. — Koch  v.  Briggs.  14  Cal. 
256,  263.  73  Am,  Dec.  651;  Fuquay  v.  Stlck- 
ney,  41  Cal.  583,  687;  Whitmore  v.  San  Fran- 
cisco Sav.  Union,  SO  Cal.  146,  160;  Qranl  v. 
Burr,  54  Cal.  298,  301;  Bateman  v.  Burr,  67 
Cal.  480,  483;  Durkin  v.  Burr.  60  Cal.  360, 
361;  Savings  &  L.  Soc.  V.  Derring,  66  Cal. 
281,  286,  5  Pac.  353:  Partridge  v.  Shepard.  71 
Cal.  470.  478,  12  Pac.  480;  More  v.  Calkins. 
95  Cal.  435,  437,  438.  29  Am,  St,  ftep.  128.  30 
Pac.  S83;  Savings  &  L.  Soc.  v.  Burnett.  106 
Cal.  614,  528,  39  Pac.  922;  Herbert  Kraft  Co. 
y,  Bryan,  140  Cal.  73.  80,  73  Pac.  745. 

83.  Three  easeotlal  tfalngn  provided  for 
by  above  metfon  are  to  make  mortgaged 
property  primary  fund  out  of  which  satis- 
faction Is  to  be  had,  to  give  plaintiff 
personal  Judgment  for  balance  which  re- 
mained due  after  exhaustion  of  mortgaged 
property,  and  to  confine  recovery  to  one 
action. — Toby  V.  Oregon  Pac.  R.  Co.,  98  Cal. 
490,  494,  495,  33  Pac.  660. 

M.  Unverified  answer  —  To  complaint 
whleb  Nets  forth  copy  of  note  and  mortgage 
admits  genuineness  and  due  execution  of 
such  Instrument. — Waldrlp  v.  Black,  74  Cal. 
409,  411,  16  Pac.  226. 

85.  WatcMlght^-Notlcc  of.— Except  as 
provided  in  this  section,  the  open  and  vis- 
ible possession  and  use  ot  water-rights  by 
a  subsequent  recorded  purchaser  to  a  prior 

unrecorded  purchaser  would  be  sufficient  to 
charge  all  subsequent  purchasers  with  no- 
tice of  his  rights,  whether  his  deed  was 
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rec-orded  or  not. — Shurtleff  v.  Kehrer,  16S 
Cal.  24.  29,  SO,  Bub  nom.  ShurtlefC  v.  Bracken. 
163  Cal.  24,  29,  30,  124  Pac.  724. 

M.  Wrltt«a  acnmeMt  hy  mortKasco— To 
extend  date  of  parmeat  of  note  upon  con- 
sideration of  payment  of  portion  of  prin- 
cipal and  to  pay  interest  monthly  there- 
after, i8  virtually  renewal  of  note  and 
mortffaEe.  and  suit  to  foreclose  commenced 
at  date  prior  to  time  to  which  note  and 
mortBraire  aa  extended  became  due  should 
be  dlsmiased  aa  premature.  —  Seaton  v. 
Flake,  128  Cal.  E49,  661,  61  Pac  «6<. 

II.  ATTORNEY'S  FEES— A.  IN  GENERAL. 

Aa  to  an  act  to  aboilah  attormer'a  fce»  and 
•thev  charKeM  In  forccloanre  anita,  see  Stats. 
1873,  1874,  p.  707,  approved  March  27,  1874. 

Am  to  conntltntlonallt)'  of  atatotea  allaiT> 
InK  an  attorner**  fcea,  aee  note  79  Am.  St. 
Rep.  178-186. 

ST.  Allowance  of  In  a  decree  of  fore- 
cloanre  of  a  mortsa^e,  as  a  Hen  upon  the 
mortgraged  premises,  held  erroneous,  but  not 
prejudicial,  or  available  to  austaln  a  charge 
of  fraud  In  action  to  set  aside  and  vacate 
such  decree  on  that  ground. — Bell  v.  Thomp- 
son. 147  9al.  692.  82  Pac.  S27. 

98.  Same— Editorial  natc — It  la  a  matter 
for  regret  that  the  learned  justice  who 
wrote  t^ls  opinion  appeared  not  to  appreci- 
ate the  importance  of  the  conclusion  reached, 
or  recognize  the  need  of  citing  the  aathori- 
ties  upon  which  the  court  relied,  if  any,  to 
sustain  It  In  the  face  of  adverse  criticism. 
While  It  may  be  true,  as  stated,  that  the  es- 
tate Itself  could  not  successfully  claim  in- 
Jury  resulting  from  the  Inclusion  of  attor- 
ney's fees  In  the  decree  of  foreclosure, 
unless  such  fees  constitute  a  preferred- 
creditors'  claim,  the  creditors  whose  unse- 
cured claims  were  thus  postponed,  possibly 
set  aside  permanently  by  reason  of  such  in- 
clusion, were  injured,  and  did  possess  ground 
of  complaint.  Were  they  unrepresented? 
Has  the  doctrine  that  the  administratrix  Is 
the  lawful  representative  of  the  creditors 
and  the  beneficiaries  of  the  estate  been  nul- 
II  fled? 

9S.    Allowance   of   In   anpi-eme   court.  — ■ 

bortgagee  Is  not  entitled  to  attorney's  fees 
in  first  Instance  In  supreme  court  upon  ap- 
peal taken  by  mortgageor. — Fender  v,  Rob- 
inson, 135  Cal.  26,  27,  66  Pac.  969. 

100.  Compere  I  Beckman  V.  Skaggs,  61 
Cal.  362,  363. 

101.  Allowed  for  same  reason  that 
coNt*  are  allowed,  although  no  part  of 
costs,  as  necessary  incident  to  Judgment. — 
Rapp  v.  Spring  Valley  O.  Co.,  74  Cal.  632, 
533.  16  Pac.  326, 

10%    .Amount    nllowcd  —  Dlserctlen  of 

eoort. — The  amount  which  will  be  allowed 
as  attorney's  fees  on  foreclosure  of  mort- 
gage rests  peculiarly  in  the  discretion  of 

the  trial  court.  While  the  amount  of  money 
involved  should  be  considered,  the  compen- 
sation Is  not  to  be  determined  by  a  percent- 


age calculated  thereon.  It  Is  the  extent  of 
the  responsibility  which  an  attorney  as- 
sumes by  reason  of  the  amount  Involved  In 
foreclosure  proceedings  which  he  Is  con- 
ducting that  is  to  be  taken  into  considera- 
tion together  with  his  actual  services  in 
the  foreclosure  proceedings  tor  the  purpose 
of  fixing  his  compensation. — Patten  v.  Pep- 
per Hotel  Co.,  153  Cal.  460,  471,  96  Pac.  296. 

103.  Same — Must  not  exceed  nmonnt  pro- 
vided for  by  mortsnsc. — ^Monroe  v.  Fohl, 
72  Cal.  668,  671.  14  Pac.  S14. 

104.  Snnc — Hnat  not  exceed  nmoant  pro- 
vided for  by  note.^ — Hewitt  v.  Dean,  91  Cal. 
6,  14,  27  Pac.  423. 

lOB.  Averment  that  fee  elnlmed  wan  rea- 
sonable amount  is  not  necessary;  attorney's 
fee  was  not  cause  of  action,  but  Incident  to 
it. — McNamara  v.  Oakland  B.  A  Jj.  Assoc.. 
131  Cal.  336,  S47,  63  Pac  «70.  See  Carriere  v. 
Mlntum,  6  Cal.  436.  436;  Monroe  v.  Fohl,  72 
Cal.  668.  671,  14  Pac.  614;  Rapp  v.  Spring 
Valley  G.  Co.,  74  Cal,  632,  633,  16  Pac.  325; 
First  Nat.  Bank  v.  Holt,  87  Cal.  158,  161,  25 
Pac.  272;  White  v.  Allatt.  87  Cal.  245.  248, 
26  Pac.  420. 

100.  Court  to  determine  reasonable 
■  monnt  for  fee. — It  is  not  necessary  to  al- 
lege in  complaint  what  sum  would  be  rea- 
sonable attorney's  fee  In  case.  Court  Is  to 
determine  reasonable  amount  of  this  fee 
within  limits  of  contract  contained  In  mort- 
gage.— Damon  v.  Qulnn,  143  Cal.  76.  77.  76 
Pac.  818. 

107.  Evidence  as  to  employment  and 
value  of  ■crvices  of  counsel  need  not  be 
given  where  mortgage  provides  for  reason- 
able counsel  fees  upon  foreclosure,  and 
complaint  alleges  that  certain  sum  la  rea- 
sonable to  be  allowed  as  fees  for  prosecu- 
tion in  such  action,  although  reasonableness 
of  fesa  claimed  was  denied  by  answer.  At- 
torney brought  action  and  tried  It,  which 
appears  from  record,  and  no  further  evi- 
dence of<  employment  was  required.  Duty 
of  flxing  amount  of  compensation  was  cast 
on  court  and  no  evidence  of  value  of  services 
was  necessary. — Woodward  v.  Brown.  119 
Cal.  283,  309,  63  Am.  St.  Rep.  108,  61  Pac.  2, 
542:  Hotallng  v.  Monteith,  128  Cal.  666,  667, 
558,  61  Pac.  95. 

105.  HortgaKC  providing  for  reasonable 
attorney's  fees  In  event  of  foreclosure,  and 
complaint  alleging  amount  to  be  allowed, 
such  fees  should  be  allowed  by  court.  Ob- 
vious purpose  of  action  Is  to  recover  amount 
due  on  note  by  foreclosure  of  mortgage  and 
sale  of  mortgaged  property,  and  It  was  only 
to  aid  plaintiff  In  accomplishing  these  ends 
that  allowance  of  attorney's  fees  was  au- 
thorised by  mortgage  and  asked  for  in 
complaint. — First  Nat.  Bank  v.  Holt,  87  Cal. 
168.  161.  25  Pac.  272. 

lOB.  Need  not  be  actually  paid  by  plalu- 
tllf,  nor  need  there  be  any  express  agree- 
ment for  payment  of  such  fees. — Rapp  v. 
Spring  Valley  O.  Co.,  71  Cal.  532,  53S.  IS 
Pac.  3:!5. 
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110.  Hot  part  of  momtm,  or  reeoTcmble  mm 
ancfe,  although  provided  for  by  terma  of 
contract,  but  are  In  nature  of  special  dam- 
ages expressly  authorised  by  contract  to  b« 

recovered  In  addition  to  general  damages, 
and  must  be  expressly  averred  with  right  in 
defendant  to  defend  specially  against  their 
allowance. — Brooks  v.  Forlngrton,  117  Cal. 
219.  221,  18  Pac.  1073. 

lit.  Prayer  —  That  nortKas^d  premUea 
b«  aold  and  proceeds  applied  to  amount 
found  due  and  for  greneral  relief,  but  not  In 
terms  asklns  an  award  of  counsel  fees,  will 
not  warrant  allowance  of  counsel  fees  In 
case  of  default.^Brooks  t.  Forlnerton,  117 
Cal.  219,  221,  48  Pac.  1078.  See  Thrasher  v. 
Moran,  146  Cal.  <83,  684,  81  Pac.  82. 

112.  Seme— Tbat  proccedii  of  sale  be  ap- 
pllrd  to  paTm«nt  of  amonnt  found  due  on 
note  and  mortfrage,  witli  Interest,  disburse- 
ments, costs,  and  counsel  fees,  and  com- 
plaint alleging  that  mortgrase  provides  that 
in  case  of  foreclosure  plaintiff  should  be  en- 
titled to  certain  per  cent  as  counsel  fees.  Is 
Bufllclent  prayer,  and  counsel  fees  should  be 
allowed  thereon,  though  defendant  has  suf- 
fered default. — Thrasher  v.  Moran,  146  Cal. 
683.  «84.  81  Pac.  82. 

III.  ATTORNEY'S  PBBS— B.  ALLOWANCE 
OF  DENIED. 

118.  Aa  to  foreeloaore  of  Hecnrlllcs,  at- 
torney's fees  can  not  be  allowed  where  there 
Is  no  stipulation  therefor  In  mortgage. — 
Clemens  v.  Luce,  101  Cal.  432,  437,  86  Pac. 
1032. 

114.  Attoraey  belns  mmti  stlpalated 
amoHnt  per  montb  for  all  Bervtces  from 
plaintiff,  and  It  not  appearing  that  such  can 
be  at  all  apportioned  to  services  rendered  In 
foreclosure  proceedings,  and  It  not  appear- 
ing that  sum  allowed  by  court  as  counsel 
fees  win  belong  to  attorney,  or  will  receive 
any  other  direction  than  going  to  plaintiff, 
counsel  fees  can  not  be  allowed  In  action  to 
foreclose  mortgage. — Bank  of  Woodland  v. 
Treadwell,  66  Cal.  879.  380,  381;  Rapp  v. 
Spring  Valley  G.  Co.,  74  Cal.  632,  536,  16 
Pac  326. 

115.  AttonoT-  must  be  eoiltled  ie  receive 
fcea  himself. — They  can  not  be  allowed  for 
services  rendered  or  to  be  rendered  by  at- 
torney, unless  that  attorney  be  entitled  to 
receive  them  to  himself.  Object  of  law 
allowing  counsel  fees  is  not  to  afford  an  op- 
portunity under  cover  of  name  for  specula- 
tion on  part  of  creditor,  but  to  reimburse  him 
In  proper  amount  for  sums  which  he  pays  or 
becomes  liable  to  pay,  or  to  relieve  him  of 
burden  of  paying  counsel  fees. — Bank  of 
Woodland  v.  Treadwell,  66  Cal.  379,  380. 

116.  Mortarage  Providian  for  foreclooare 
la  case  of  defaalt  In  payment  of  interest  ac- 
cording to  terms  of  note  which  it  secures, 
but  making  no  provision  Tor  payment  of  at- 
torney's fees:  and  note,  though  providing 
for  attorney's  fees  for  collection  thereof 
does  not  provide  that  such  note,  principal 
and  interest,  shall  become  due  upon  default 
in  any  payment  of  interest,  right  to  bring 


action  after  default  of  mortgageor  without 
any  demand  of  payment  la  limited  to  pur- 
poses for  which  action  la  to  be  brouffht,  via., 
foreclosure  of  mortgage,  and  does  not  In- 
clude attorney's'  fees. — Clemens  t.  Luce,  101 
Cal.  432,  437,  86  Pac.  1032. 

117.  Nellber  note  nor  mortsage  proridliig 

for  payment  of  attorney's  fees,  no  such  tees 
can  be  allowed  by  law. — Clemens  t.  Luce, 
101  Cal.  432,  436.  86  Pac.  1082. 

118.  Note  not  giving  bolder  right  to 
bring  action  before  Its  maturity,  that  right 
being  created  by  mortgage  alone  and  lim- 
ited to  foreclosure  of  mortgage.  If  holder 
would  claim  attorney's  fees  provided  in  note 
(mortgage  not  providing  for  attorney's 
fees),  he  should  be  required  to  give  notice 
of  bis  option  to  claim  whole  amount  to  be 
due  as  much  as  though  action  was  brought 
upon  note  alone.  If  such  notice  Is  not  given, 
judgment  for  attorney's  fees  is  erroneous. — 
Clemens  v.  Luce,  101  Cal.  432,  437,  36  Pac. 
1082. 

IV.  ATTORNEY'S  FEES — C,   LIEN  ON 
MORTGAGED  PREMISES. 

119.  Bforfgagc  providing  that  In  salt  for 
Its  foreelosnre  "a  decree  may  be  had  to  sell 
premises  in  manner  prescribed  by  law,  and 
out  of  money  arising  from  such  ^ale  to  re- 
tain principal  and  Interest,  together  with 
costs  and  charges  of  making  such  ^ale.  and 
of  suit  for  foreclosure.  Including  counsel 
fees  at  rate  of  five  per  cent  upon  amount 
which  may  be  found  due,"  is  an  express  pro- 
vision that  counsel  fees  are  to  be  regarded 
as  part  of  costs,  and  that  if  suit  be  brought, 
there  should  be  entered  therein  a  decree  to 
retain  said  counsel  fees,  and  creates  an  obli- 
gation for  their  payment  upon  mortgageor 
of  same  nature  as  his  obligation  to  dis- 
charge other  costs  of  foreclosure  and  au- 
thorizes court  to  Include  them  In  its  decree 
as  part  of  obligation  secured  by  mortgage. 
O'Neal  V.  Hart,  116  Cal.  69,  70,  47  Pac  926. 
See  Haensel  v.  Pacific  States  Sav.,  L.  ft  B. 
Co..  186  Cal.  41.  44,  67  Pac.  38. 

120.  Note  coaialatauK  agrecaient  for  attor- 
ney's fees  In  case  suit  Is  brought  being  set 
out  in  complaint,  and  following  this  Is  al- 
legation that  conveyance  of  land  was  made 
to  secure  payment  of  "said  note,"  shows 
that  payment  of  attorney's  fees  as  well  as 
principal  and  Interest  of  such  note  was  se- 
cured. Mortgageor  would  therefore  be  en- 
titled to  Judgment  for  an  attorney's  fee,  as 
provided,  and  also  to  make  such  fee  Hen 
upon  mortgaged  premises. — County  Bank  v. 
Goldtree.  129  Cal.  160,  163,  61  Pac.  785. 

121.  Compare)  Clemens  v.  Luce,  101  Cal. 
432,  437,  35  Pac.  1032;  Boob  *v.  Hall,  107  Cal. 
160,  162,  40  Pac.  117;  Irvine  v.  Perry,  119 
Cal.  352,  357,  51  Pac.  544.  949;  Russell  v. 
FIndley.  122  Cal.  478,  479,  55  Pac.  143;  Com- 
mercial Sav.  Bank  v.  Hornberger.  140  Cal. 
16,  21,  73  Pac.  625. 

122.  Note  providing  reaaonable  at- 
tomey's  reeM.  and  complaint  alleging  and  It 
being  found  true'  by  court  that  mortgage 
was  given  "to  secure  payment  of  said  note," 
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shows  an  agreement  for  attorney's  fee 
which  appears  to  have  been  secured  by 
mortgrase,  and  It  would  be  so  treated  in  de- 
cree of  foreclosure. — Peachy  v.  Witter,  131 
Cal.  316,  319,  63  Pac.  468. 

V.  ATTORNEY'S    FEES— D.  PERSONAL 
JUDGMENT  FOR. 

123.  HortKaKC  nowhere  havlns  provlMlon 

that  it  was  slven  to  aecure  payment  of  any 
attorney's  fee,  but  only  beln^  ^iven  aa  se- 
curity for  payment  of  certain  amount  of 
money  with  Interest  thereon,  as  specified  in 
certain  note,  attorney's  fees  can  not  be 
made  lien  upon  land.— Clemens  t.  Luce,  101 
Cal.  432.  436,  35  Pac.  1032. 

124.  Mortgrngv  «peclfylBK  that  Id'  decree 
of  forcelonre  may  be  Ineladed  reasonahle 
counsel  fee  to  be  flsed  by  court,  togrether 
with  all  payments  made  by  mort^asee  for 
specified  purposes,  all  of  which  payments 
should  be  deemed  to  be  secured  by  mort- 
gase  and  payable  to  morteraeee  out  of  pro- 
ceeds of  sale,  is  security  for  repayment  of 
such  designated  sums,  but  does  not  declare 
that  mortsaffe  Hen  should  extend  to  and 
protect  attorney's  fees  and  in  such  case 
mortga^eor  Is  not  entitled  to  have  those 
fees  Included  In  amount  of  mortsaflre  Hen, 
but  must  rely  alone  upon  personal  Judg- 
ment.— Klokke  V.  Escaiiler.  124  Cal.  297,  298. 
56  Pac.  1113.  See  Irvine  v.  Perry,  119  Cal. 
353.  357,  51  Pac.  544.  949;  Cortelyoii  v.  Jones, 
132  Cal.  131.  132.  64  Pac,  119;  Haensel  v. 
Pacific  States  Sav.  L.  &  B.  Co..  135  Cal.  41, 
45,  67  Pac.  38:  Luddy  v.  PavkOTtch,  187  Cal. 
284,  285,  286,  70  Pac.  177. 

125.  ObllKstlon  for  payment  of  attorney's 
fees  being  included  In  note,  but  not  secured 
by  mortgage,  and  note  providing  that  judg- 
ment might  be  entered  for  counsel  fees  In 
such  suit,  counsel  fees  were  property  in- 
cluded in  same  action,  but  right  to  Judgment 
for  such  fees  was  same  as  it  would  have 
been  in  action  upon  promissory  note  with 
such  clause,  of  which  no  part  was  secured 
by  mortgage. — Clemens  v.  Luce,  101  Cal.  4S2, 
437. '35  Pac.  1032. 

126.  Vnlesa  mortgage  be  given  to  aecnre 

payment  of  attorney's  fees,  such  fees  may 
not  be  Included  as  part  of  mortgage  upon 
foreclosure.  If  mortgagepr  contracts  for  al- 
lowance of  attorney's  fees,  but  does  not 
secure  payment  of  them  In  mortgage  deed, 
fees  are  in  nature  of  special  damage,  which 
may  he  pleaded  and  recovered  against  mort- 
gageor:  but  for  them  mortgagee  may  have 
only  personal  Judgment. — Klokke  v.  Es- 
caiiler. 124  Cal.  297,  298.  56  Pac.  1113. 

VI.    JUDGMENT  FOR  DEFICIENCY. 

Am  to  masiBer  of  giving  and  entmng 
jDdgmentn,  generally,  see,  ante,  SS  664-680fi 
and  notes. 

An  to  mortgage  not  being  a  peraonal  ob- 
ligation uIOMi  there  tm  mm  exprcsa  covenant 
therein  to  that  elTect.  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  I  2928  and  note. 


137.  Dcflcleney— Hortgageor  and  Indorser 
•r  ganrantor  of  note.  —  An  action  to  re- 
cover the  amount  due  on  a  promissory  note 
can  not  be  maintained,  as  to  the  mortga- 
geor,  separate  and  apart  from  an  action  lo 
foreclose  the  mortgage,  the  mortgaged 
property  constituting,  aa  to  such  mortga- 
geor,  a  primary  fund  for  the  discharge  of 
the  debt,  and  no  personal  Judgment  can  be 
entered  against  the  mortgagebr  in  the  ab- 
sence of  a  deficiency  after  exhausting  the 
mortgage  securiti';  but  the  Indorser  or  guar- 
antor of  the  note  stands  upon  a  different 
footing,  and  may  be  sued  upon  his  liability 
without  the  foreclosure  of  the  mortgage. — 
Kinsel  v.  Ballou,  151  Cal.  760,  91  Pac.  620. 

128.  Doeheting  deflclency — Duty  of  cleric. 

— Where  the  Judgment  of  foreclosure  pro- 
Tides  for  the  sale  of  the  property,  and  for 
a  Judgment  against  the  mortgageor  for  any 
deflclency  existing  after  application  of  the 
proceeds  of  the  sale,  and  the  property  Is 
sold  for  Ave  thousand  dollars  less  than  the 
Judgment,  it  is  the  duty  of  the  clerk  to 
docket  the  deficiency  In  that  amount,  as 
herein  provided. — Hlbernia  Sav.  &  L,  Soc. 
V.  Boyd,  165  Cal.  196,  100  Pac.  239. 

129.  Example     of     deftcleney  Judgment 
without  Hale,  ship  mortgaged  and  lost  at  - 
sea. — Toby  v.  Oregon  Fac.  R.  Co.,  98  Cal. 
490,  496,  33  Pac.  660. 

XM.  Land  ^marllr  liable  —  Mortgageor 
liable  almply  for  deflclency. — Under  the  pro- 
visions of  the  above  section  where  a  mort- 
gage is  given  upon  land  to  secure  the  pay- 
ment of  a  promissory  note,  the  mortgageor's 
debt  can  not  be  collected  by  action,  except 
by  foreclosing  the  mortgage,  and  the  mort- 
gageor can  not  be  adjudged  liable  only  tor 
money  realized  upon  the  foreclosure-sale 
which  has  been  applied  upon  the  debts  and 
costs. — Braun  v.  Crew,  183  Cal.  728.  192 
Pac.  681,  following  the  doctrine  in  Blddel 
V.  Brlzzolara,  64  Cal.  862,  30  Pac.  609; 
Brown  v.  WIlUs,  87  Cal.  230,  7  Pac.  682. 

131.  Where  the  mortgaged  property  has 

been  conveyed  by  the  mortgageor,  the  rela- 
tion of  principal  and  sureties  springs  up 
between  the  land  and  the  mortgageor,  he 
being  the  surety  and  the  land  the  principal 
debtor,  and  he  becomes  at  once  entitled  to 
all  the  protection  which  the  law  gives  to 
sureties. — Braun  v.  Crew,  183  Cal.  728.  193 
Pac.  631,  following  the  doctrine  In  Crlsman 
Lanterman,  149  Cal.  6S1,  117  Am.  St.  Rep. 
167,  87  Pac.  89;  Bridge  v.  Connecticut  Mut. 
Life  Ins.  Co.,  167  Cat.  774,  782,  141  Pac.  375, 
and  approving  Murray  v.  Marshall,  94  N.  Y. 
616. 

Aa  to  releaae  of  mortsaareor  mm  anrety  by 
mortKSBee'H  dealing  with  vendee  who  butt 
nasumed  nnd  ngreed  to  pay  the  naortgoge. 

see  notes  16  L.  R.  A.  8S;  4  L.  R.  A,  (N.  S.) 

666. 

132.  Hortsage   secnrlty   to   he  flrat  ez- 

haaated. — The  mortgage  security  must  be 
exhausted  before  recourse  can  be  had  to 
the  hank  account  or  personal  responsibility 
of  the  debtor. — Onarini  v.  Swiss- American 
Bank,  168  Cal.  181,  188.  121  Fao.  726. 
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133.  Particular  mode  of  entering  per- 
•onal  JadKmcDt  for  deflcfencj  Is  not  Impor- 
tant matter  In  policy  inaugurated  by  above 
Eectlon.  Important  matter  waa  to  prevent 
multiplicity  of  Bulta  and  to  compel  creditor 
to  first  exhaust  his  security.  Mode  provided 
for  entry  of  Judgment  Is  mere  matter  of 
convenience.  In  fact  privilege  given  to  mort- 
gagee.— Savings  Bank  v.  Central  Market 
Co.,  122  Cal.  28.  S6,  64  Pac.  273. 

1S4.  Pcraoaal  aetlva  for  dcflcteBcy.^ — ^The 
holder  of  promissory  notes  secured  by  a 
mortgage  on  personal  property  Is  not  pre- 
cluded by  above  section  from  bringing  and 
maintaining  a  personal  action  for  the  bal- 
ance due  on  the  notes,  after  having  made  a 
sale  of  the  property  under  the  power  con- 
tained in  the  mortgage,  and  giving  the 
mortgageor  credit  therefor,  as  In  such  a 
case  the  notes  are  not  "secured"  by  mort- 
gage at  the  time  of  the  commencement  of 
the  action. — J.  1.  Case  Threshing  Machine 
Co.  V.  Copren  Bros.,  S2  Cal.  App,  194,  162 
Pac.  647. 

1SB.    PerMonat  Judgment  for  dellcleBcy^ 
Can  BOt  be  estered  antll  after  sale  of  mort- 
gaged property  by  sherffF,  and  sheriff's  re- 
I  turn  showing  deficiency,  but  such  conten- 
,  tlon  is  too  technical  to  give  effect  to  evident 
'  intent  of  lawmakers  in  many  cases. — Toby 
v.  Qt-egon  Pac.  R.  Co.,  9S  Cal.  490,  493,  496. 
33  Pac.  550. 

13«.  Retvm  of  ahcriir— 'Make*  abaolnte 
prnional  liability  that  before  was  condi- 
tional and  liquidates  and  renders  certain 
damages  for  which  mortgageor  Is  person- 
ally liable.  Such  return  must  follow  and 
depend  upon  decree  for  sale  of  premises. — 
BIddel  V.  Brizzolara,  64  Cal.  3E4,  S62,  SO  Pac. 
609. 

137.  Rale  that  ■aertseKeor  only  uoder- 
takce  to  pay  deflcleaey  which  may  remain 
after  return  is  made  of  result  of  sale  on 
foreclosure  la  not  altogether  or  literally 
true.  He  undertakes  to  pay  debt,  but  if 
there  exists  valid  Hen  to  secure  Its  payment, 
result  is  same  as  though  his  contract  had 
only  been  to  pay  deficiency.  If,  however, 
without  fault  on  part  of  mortgagee,  lien  be 
lost,  he  may  be  held  for  entire  debt. — Otto  v. 
Long,  127  Cal.  471.  477,  69  Pac.  895. 

1S8.  Vatll  after  aalc  of  mMtgaged  prcm- 
inea  there  can  be  no  personal  Judgment 
docketed  against  defendant  mortgageor. — 
Crim  V.  Kessing.  89  Cal.  478,  487,  23  Am.  St. 
Uep.  <9I.  26  Pac.  1074. 

ISO.    ITntil  decree  Is  entered  for  sale  of 

mortgaged  premises,  mortgageor  can  not 
legally  be  compelled  to  pay  any  part  of  it. 
no  matter  what  its  form,  and  liability  which 
shall  then  accrue  to  him  Is  liability  to  pay 
only  deficiency  which  shall  appear  on  sher- 
IfTs  return. — BIddel  t.  Brizzolara.  64  Cal. 
364,  362,  30  Pac.  609;  Brown  v.  WilllB,  «7 
Cal.  236,  236,  7  Pac.  6S2;  McKean  v.  German- 
American  Sav.  Bank,  118  Cal.  334.  336,  50 
Pac.  656. 


on  real  property  of  Judgment-debtor. — Cul- 
ver V.  Rogers,  28  Cal.  620.  526.  i^ee  Chapin 
V.  Broder,  16  Cal.  403,  421;  Hlbberd  v.  Smith. 
EO  Cal.  fill,  518;  Frost  v.  Meets,  M  Cal.  664, 
671. 

VII.  ONB  ACTION  ONLY  ON  OBUOATION. 

Aa  to  foreclONDre  anlt  a  bar  to  Mtlom  at 
law,  see  note  4  L.  R.  A.  205,  206. 

Aa  to  right  Df  peraoa  whoae  debt  la  ae- 
cared  by  tmat-dced,  pledge,  mortsase,  or 
otkcr  Ilea  t«  aulataln  an  aetloa  at  law  te 
recover  Jadsmeat  oa  deMj  sea  note  73  Am. 
St.  Bep.  669,  668. 

141.  A  aiaale  aettoa  oaly  to  rceover  debt 
Aa  to  waiver. — The  rule  that  there  can  be 

hut  on4  action  for  the  recovery  of  a  debt  se- 
cured by  mortgage  is  Intended  for  the  bene- 
fit of  the  primary  debtor,  and  may  be 
waived. — Martin  v.  Becker,  169  Cal.  301, 
Ann.  Cas.  1916D,  176,  146  Pac.  666. 

142.  Same— One  action  for  the  recovery 
of  a  debt  eecnrcd  by  mortgage. — The  mort- 
gageor Is  entitled  to  insist  that  the  mort- 
gagee shall  look  to  the  security  furnished 
by  the  Hen  of  the  mortgage,  and  where  the 
mortgagee  releases  the  mortgage,  the  estate 
of  the  unconsenting  mortgageor  can  not  be 
held  liable  for  any  deficiency  existing  after 
application  of  the  proceeds  arising  from 
such  release  upon  the  mortgage  debt. — 
Crlsman  I^nterman,  149  Cal.  161,  87 
Pac.  89. 

143.  Bringing  action  In  another  atate  and 

obtaining  personal  Judgment  against  maker 
of  note,  secured  by  mortgage  In  this  state, 
is  waiver  of  security  of  such  mortgage,  and 
action  can  not  be  maintained  thereafter  in 
this  state  for  enforcement  of  security,  al- 
though Judgment  of  other  state  was  wholly 
unsatisfied. — Ould  Stoddard,  64  Cal.  618, 
614. 

144.  Compare!   Felton  V.  West,  102  Cal. 

266,  270,  36  Pac.  676. 

145.  Chattel  mortgage — A  aiagle  actloa 

only. — Under  the  provisions  of  the  above 
section  In  the  case  of  a  chattel  mortgage 
securing  the  payment  of  a  promissory  note, 
there  can  be  but  one  action  for  the  en- 
forcement of  the  debt  secured  thereby,  and 
where  the  plaintiff  sues  upon  the  note  and 
prosecutes  It  to  Judgment  this  constitutes 
a  waiver  of  the  remedy  by  foreclosure  of 
the  mortgage. — Cralglow  v.  Williams,  614 
Cal.  App.  46,  188  Pac.  76,  following  doctrine 
In  BIddel  v.  Brizzolara,  64  Cal.  354.  30  Pac. 
609:  Brown  v.  'Willis.  67  Cal.  235.  7  Pac.  682; 
Barbieri  v.  Ramelll,  84  Cat.  154,  23  Pac. 
1086;  Toby  v.  Oregon  Pac.  R.  Co.,  98  Cal. 
490,  33  Pac.  660;  McKean  v.  Oemun-Amerl- 
can  Bank,  118  Cal.  834,  60  Pac  666;  Wood- 
ward V.  Brown,  119  Cal.  283.  63  Am.  St.  Rep. 
108,  61  Pac.  2,  642;  Meyer  v.  Weber,  133  Cal. 
681,  66  Pac,  1110;  Crlsman  v.  Lanterman, 
149  Cal.  651,  117  Am.  St.  Rep.  167.  87  Pac. 
89;  Gnarini  v.  Swiss-American  Bank,  162 
Cat.  181,  121  Pac.  726. 


140.  UatO  fadgmeat  U  docketed  far  bal-  146.  Same— Actloa  oa  aote  proaecnted  to 
aaea  daa  plaintiff  It  does  not  become  lien  fndgmeat— Bar  to  foreclosare.^ — In  a  case  In 
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which  a  party  executed  a  promissory  note 
and  secured  the  same  by  the  execution  of  a 
chattel  mortgage  upon  property  located  In 
this  state,  and  the  note  was  sued  upon  in 
the  state  of  Ohio,  and  there  prosecuted  to 
Judgment  in  Ohio,  and  the  Ohio  Judgment 
unpaid,  an  execution  Issued  thereon  having 
been  returned  wholly  unsatlsRed:  In  an  ac- 
tion brought  In  this  state  to  foreclose  the 
mortgage  It  was  held  that  by  electing  to 
bring  the  action  on  the  note  alone  in  the 
state  of  Ohio,  the  plaintiff  had  waived  his 
right  to  the  security  of  the  mortgage. — 
Quid  V.  Stoddard,  Bl  Cal.  813. 

147.  Same— Coaatructfoa   of  section. — In 

the  above  case  In  construing  the  above  sec- 
tion the  court  said:  "It  Is  not  difficult  to 
discover  the  policy  which  dictated  the  en- 
actment of  this  statute.  The  tendency  of 
modern  legislation  Is  to  prevent  multiplicity 
of  suits,  and  no  one  doubts  the  wicdom  of 
it.  In  order  to  give  to  this  statute  the  force 
and  effect  which  the  legislature  Intended 
that  it  should  have  we  must  hold  that,  by 
prosecuting  an  action  upon  the  note  secured 
by  the  mortgage  to  final  judgment,  the 
plaintiff  has  exhausted  -  his  remedy  upon 
both  the  note  and  the  security.  To  hold 
otherwise  would  be  to  hold  that  there  may 
be  two  actions,  where  the  statute  declares 
there  can  be  but  one." — Ould  Stoddard, 
:n  Cal.  61 S. 

Ids.  8aM»— Mere  coaimeNccMeDt  -  of  mm 
■ettoB  in  a  jurisdiction  In  which  the  prop- 
erty mortgaged  Is  situated  securing  the 

payment  of  an  obligation  evidenced  by  a 
promissory  note,  and  the  subsequent  dis- 
missal of  that  action  without  the  court 
having  taken  action  thereon,  does  not  con- 
stitute a  waiver  of  the  right  to  foreclose 
the  mortgage,  although  prosecuting  such 
action  to  final  judgment  might  have  done 
so. — Brice  v.  Walker,  —  Cal.  App,  — ,  194 
Pac.  721. 

149.  In  a  case  In  which  the  owner  of  a 
note  and  mortgage,  two  days  before  the 
day  when  plalntlfTs  right  of  action  would 
have  been  barred  by  tho  statute  of  limita- 
tions, he  filed  a  complaint  on  the  note  with- 
out reference  to  the  mortgage,  and  four 
days  later  he  flled  an  amended  complaint 
which,  in  addition  to  the  matter  alleged  In 
the  original  complaint,  counted  also  on  the 
mortgage.  The  court  overruled  a  motion  to 
strike  from  the  files  the  amended  complaint 
which  was  based  on  the  ground  that  such 
complaint  wholly  changed  the  cause  of  ac- 
tion, and  also  overruled  a  demurrer  based 
on  the  ground  that  the  right  of  action 
counted  upon  In  the  amended  complaint 
was  barred,  the  court  said  that  the  cause 
of  action  set  up  In  the  original  and  that  set 
up  in  the  amended  complaint  was  simply 
the  obligation  sought  to  be  enforced — that 
is  to  say,  the  obligation  to  pay  the  money 
agreed  to  be  paid — and  that  the  only  change 
that  took  place  was  In  the  remedy  by  which 
it  was  sought  to  enforce  the  obligation. 
While  the  doctrine  of  election  of  remedies 
was  not  discussed  In  that  opinion  It  was  an 


Implied  element  in  the  decision  of  the  im- 
plication was  against  waiver  by  an  election. 
—Frost  V.  Whitter.  132  Cal.  421,  84  Am.  St. 
Rep.  53,  64  Pac.  705. 

150.  Conatmctlon  of  •eetlOB — As  appli- 
cable to  grantors  and  sureties. — The  provi- 
sions of  the  above  section  that  "there  can 
be  but  One  action  for  the  recovery  of  any 
debt  or  the  enforcement  of  any  right  se- 
cured by  mortgage  upon  real  or  personal 
property"  was  enacted  for  the  benefit  of 
the  principal  debtor  and  to  relieve  him 
for  liability  from  a  multiplicity  of  actions, 
and  does  not  apply  to  an  Individual  guar- 
antor or  surety,  or  to  subsequent  Indorser 
upon  a  promissory  note,  nor  In  fact  to 
any  case  where  there  is  no  privity  of 
contract  between  the  two  existing  obliga- 
tions,—  that  is,  where  the  primary  debt  and 
the  obligation  under  It  are  separate  and 
distinct  obligations. — Murphy  v.  Hellman 
Commercial  Trust  &  Sav.  Bank.  43  Cal. 
App.  679,  185  Pac.  485,  following  doctrine 
In  Martin  v.  Becker,  169  Cal.  301,  304,  Ann. 
Cas.  1916D.  171,  146  Pac^665. 

IQl.  Same  —  As  applicable  to  primary 
debtor  only,  and  not  to  an  individual  guar- 
antor or  surety,  or  to  a  subsequent  Indorser 
upon  a  note,  nor  to  any  case  where  there 
Is  no  privity  of  contract  existing  between' 
the  two  obligations;  e.  g„  where  the  primary' 
debt  and  mortgage  debt  are  separate  and 
distinct  obligations.  —  Murphy  v.  Hellman 
Commercial  Trust  &  Sav.  Bank,  43  Cal.  App. 
679.  185  Pac  48S. 

IBS.  Same — As  applicable  to  what  rights. 

— This  section  must  be  construed  to  have 
reference  to  the  enforcement  of  those  rights 
only  which  are  necessary  to  the  recovery 
of  the  debt  and  the  foreclosure  of  the  lien 
given  to  secure  It  and  not  to  any  collateral 
agreement  In  the  mortgage  which  does  not 
affect  the  interest  of  the  parties  In  the 
mortgaged  property. — Ely  v.  Williams,  « 
Cal.  App.  465,  4E8,  92  Pac.  393, 

163.  There  is  nothing  In  this  section 
which  will  prevent  a  pledgee  from  having 
an  action  to  recover  the  debt  without  first 
exhausting  the  subject  of  his  pledge.— 
— Jones  v.  Slvans,  6  Cal.  App.  88,  92,  91  Pac. 
532. 

1B4.  Same— A*  Inapplicable,  when. — This 
section,  providing  that  there  can  be  but  one 
action  for  the  recovery  of  any  debt  or  the 
-enforcement  of  any  right  secured  by  mort- 
gage, la  clearly  Inapplicable  to  the  case 
where  the  lessor  resorted  to  the  summary 
action  of  unlawful  detainer  for  non-pay- 
ment of  rent  against  an  assignee  of  the  les* 
see;  certainly  he  did  not  lose  his  right  to 
foreclose  as  against  the  original  lessee,  a 
chattel  mortgage  given  as  security  for  the 
iwyment  of  damages  on  account  of  any 
breach  of  the  lease. — Schehr  v.  Berkey,  16S 
Cal.  1S7,  18E  Pac.  41. 

165,  This  section  does  not  contemplate 
from  the  language  "there  can  be  but  one 
action  for  the  recovery  of  any  debt  .  .  . 
secured  by  mortgage  upon  real  or  personal 
nroperty,"  that  because  a  person  has  taken 
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a  mortsagre  he  can  not  take  other  Indepen- 
dent security  for  his  debt,  and  where  the 
contract  for  such  security  permitted,  en- 
force such  contract  without  reference  to 
the  mortffagre  security. — Martin  v.  Becker, 
169  Gal.  801,  Ann.  Cas.  1916D,  176.  14«  Pac. 
666. 

.  1B6.  Smnt—Am  not  applTlnv  la  aetloaa 
•calnrt  atniasvr  to  moTtsase. — The  provi- 
Blona  of  the  above  section  making  an  action 
to  foreclose  a  mortvage  securing  the  pay- 
ment of  a  promissory  note,  the  only  remedy 
to  enforce  payment  of  the  obligation  se- 
cured by  the  mortgage  is  not  available  as  a 
defense  In  an  action  to  enforce  the  payment 
of  the  obligation  commenced  against  a  per- 
son who  was  not  a  party  to  the  mortgage 
agreement. — King  ▼.  Harford,  —  Gal.  App. 
— ,  191  Pac.  998. 

1ST.  Same  — Abaard  conelaalona  to  be 
aTOlded. — A  construction  must  not  be  given 
statute  which  would  lead  to  absurd  results 
or  to  conclusions  plainly  not  contemplated 
by  legislature.  Certainly  It  was  not  intent 
to  prohibit  ordlna^  transaction  of  putting 
up  collaterals  to  secure  an  Indebtedness, 
nor  to  limit  such  collaterals  to  mortgages 
which  can  be  foreclosed  In  same  action. — 
Merced  Sec.  Sav.  Bank  v.  Casaccia,  103  Gal. 
641,  645,  S7  Pac.  64S. 

188.  Coastractloa  of  Inwla  aach  mm  to 
■appresa  mischief  of  multiplicity  of  suits 
and  harassing  of  debtor  by  two  actions,  and 
to  advance  remedy  by  compelling  creditor 
to  exhaust  hla  security  before  proceeding 
personally  against  debtor. — Felton  v.  West, 
102  Cal.  266,  269,  36  Pac.  676. 

IBP.  Distinction— Between  mortgnge  and 
pledge  Is  clearly  recognized  by  Civil  Code, 
and  in  case  of  pledge,  pledgee  may  resort 
to  Judicial  sale,  or  may,  on  notice  without 
suit,  sell  property,  latter  remedy  not  being 
given  in  case  of  mortgage.  Above  section 
refers  to  mortgages  only,  and  contains 
nothing  to  prevent  pledgee  from  having  his 
action  to  recover  debt  without  first  ex- 
hausting subject  of  pledge.  —  Bhrllch  v. 
Gwald,  66  Cal.  97,  98,  4  Pac.  1062:  Savings 
Bank  v.  Middlekauff,  113  Cal.  468.  467,  45 
Pac.  840. 

ISO.  Early  Calif orala  practice  —  Coarae 
parsned  mder  old  chancery  ayatcai  atay  be 
adopted  In  foreclosure  of  mortgages,  and 
decree  may  be  taken  adjudging  amount  due 
upon  personal  obligation  of  mortgageor,  and 
directing  sale  of  premises  and  application 
of  proceeds  to  its  payment,  and  application 
after  sale  for  ascertainment  of  any  defi- 
ciency and  execution  for  same;  or  they  may 
take  formal  Judgment  for  amount  due  in 
drst  Instance.  In  latter  case  proceeds  can 
be  applied  by  ofllcer  making  sale  immedi- 
ately upon  Judgment,  and  no  further  pro- 
ceeding will  be  necessary  on  part  of  court 
to  ascertain  deflciency. — ^Rowland  v.  Lelby, 
14  Cal.  1S6.  1S7:  Bnglund  V.  Zjewls,  2B  Cal. 
337.  349. 

lei.  Same  —  Legal  and  eqnitable  relief 
May  be  had  la  aaaic  acdea.  result  being 
that  In  foreclosure  cases  formal  Judgment 
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In  personam  may  be  rendered  against  de- 
fendant for  amount  due,  with  provisions 
for  Its  enforcement  against  property  upon 
which  lien  is  established. — Englund  V. 
Lewis,  26  Cal.  337,  348. 

162.  Same— Mortgage  la  made  for  mort- 
gagee'* aecurlty  and  not  for  mortgageor's 
protection.  In  taking  security,  mortgagee 
does  not  waive  mortgageor's  personal  lia- 
bility, either  In  toto  or  pro  tanto.  Mort- 
gagee may  waive  security  at  any  stage  and 
proceed  upon  personal  liability  created  by 
contract. — ^Englund  T.  Lewia,  2S  Gal.  9ST, 
859. 

16S.  Saase— Personal  JadBaacnt  rendered 
at  law,  and  decree  In  eanity  awarded  at 

aamc  time,  plaintiff  may  proceed  to  enforce 
either  at  his  election,  but  he  can  not  pro- 
ceed upon  both  at  same  time.  This  theory 
is  to  effect  that  there  are  two  Judgments, 
either  of  which  may  be.  enforced  regardless 
of  other,  with  quallScatlon  that  they  can 
not  enforce  both  at  same  time,  and  that  sat- 
isfaction of  one  Is  satisfaction  of  other. — 
Englund  v.  Lewis,  25  Cal.  387,  357. 

164.  Same  —  Personal  moacy  Judgment 
•ad  decree  forceloalns  mortgage  and  direct- 
ing land  to  be  sold  for  purpose  of  satisfying 

such  personal  Judgment  may  be  recovered  In 
foreclosure  suit;  but  if  party  does  not  ob- 
tain personal  Judgment,  but  contents  him- 
self with  decree  in  use  under  old  chancery 
practice, 'such  decree  does  not'become  lien, 
and  no  lien  attaches  under  such  Judgment 
until  after  sale  has  been  had  and  deficiency. 
If  there  be  any.  Is  ascertained  and  dock- 
eted, and  then  only  for  amount  of  such  de- 
flciency. This  twofold  Judgment  Is  fruit  of 
our  sy.'ftem  of  practice,  and  exemplifies  its 
superiority.  Under  old  system  two  suits 
would  have  been  necessary  In  order  to  ac- 
complish same  result. — Englund  v.  Lewis, 
25  Cal.  337,  357. 

16B,  Same— Pemoaal  money  Jndgment  la 
favor  of  all  parties  holding  notes  against 
defendant  may  be  rendered  before  sale  of 
property. — Gormerals  v.  Oenella,  82  Cal.  116, 
125,  126. 

160.  Samc—Pmivlaion  that  there  should 
be  one  aetloa  for  recovery  of  any  debt.  etc.. 
relates  entirely  to  "action,"  and  not  form 
of  Judgment  which  coart  may  render  In 
action. — Gormerals  v.  Oenella.  22  Cal.  116, 
126. 

1S7.    Effect  of  enforcing  mechaalce*  Ilea. 

— In  this  action  for  the  foreclosure  of  a 
mortgage,  the  contention  of  the  mortga- 
geora  that  the  right  to  foreclose  the  same 
on  any  of  the  claims  intended  to  be  covered 
by  the  mortgage  was  waived  by  the  action 
of  the  mortgagee  In  commencing  suits  to 
enforce  mechanics'  liens,  la  untenable,  for 
the  reason  that  such  actions  relate  to 
claims  omitted  from  the  complaint,  al- 
though secured  by  the  mortgage. — Post  v. 
Becker,  26  Cal.  App.  S92,  147  Pac.  98. 

165.  Election  to  forecloae  chattel  mort- 
gage under  this  section  does  not  bar  action 
of  replevin  for   the  mortgaged  property 
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where  the  Tnortgragre  gives  the  right  of  pos- 
session upon  default. — Ely  v.  Williams.  6 
Cal.  App.  455,  458,  92  Pac.  393. 

16&.  EnfnreiBV  lien— Br  attachncBl  eom- 
meneed  prior  to  mortssKc- — There  la  no  dif- 
ference between  commencing  and  enforcing 
an  attachment  suit,  while  there  U  valid 
mortgage  existing  to  secure  debt,  and  pros- 
ecuting action  already  commenced  after 
mortgage  Is  given  to  secure  debt  which  Is 
subject  of  that  action.  Mortgage  subserves 
same  purpose  In  both  cases,  which  is  to  se- 
cure debt,  and  after  It  Is  given,  law  steps 
In  and  limits  action  to  foreclosure  proceed- 
ing to  enforce  debt. — Commercial  Bank  v. 
Kershner,  120  Cal.  496,  498,  52  Pac.  848. 

170.  Pact  «f  cxbauatloa  of  »eeDritT— Cob- 
trola  right  to  perHonal  Jodgment.  —  Lan- 
guage of  provision  for  docketing  personal 
Judgment  for  balance  shown  to  be  due  by 
return  of  sheriff  Is  used  because  it  Is  usual 
manner  by  which  application  of  primary 
fund  and  deflcit  remaining  is  ascertained, 
but  after  all  It  is  existence  of  fact  of  ex- 
haustion of  security  and  of  deficiency  re- 
maining which  entitle  plaintiff  to  personal 
Judgment  against  defendant,  and  where 
they  exist,  and  can  only  reasonably  be  as- 
certained by  other  means,  they  are  not  to  be 
Ignored  because  made  apparent  In  different 
way. — Toby  v.  Oregon  Pac  R.  Co..  98  Cal. 
490.  49E,  33  Pac.  6S0. 

171.  iMqnlry  whetker  there  le  mmeU  »roy- 
rrty  as  that  which  mortgage  purports  to 
cover,  or  whether  for  any  reason  It  fails  to 
create  Hen.  does  not  violate  policy  of  stat- 
ute nor  rule  announced  In  former  decision. 
—Otto      iMng,  127  Cal.  471.  476,  G9  Pao.  8»S. 

ITS.  latentloB  of  lecblatBrc— In  eaaetlng 
provleloB  that  there  could  be  but  one  action 
for  recovery  of  any  debt  secured  by  mort- 
K&ge  was  to  prevent  multiplicity  of  suits 
upon  transactions  of  this  character.  If  one 
suit  could  be  maintained  upon  note,  and 
another  upon  mortgage  by  which  it  Is  se- 
cured, then  no  change  has  been  etteeted  in 
law  by  this  enactment,  because  mortgagee 
was  previously  limited  to  those  two  actions. 
Ijaw  now  in  force  provides  for  single  action, 
in  which  mortgagee  can  secure  all  that  he 
formerly  could  by  two  actions,  and  neces- 
sity of  two  actions  is  therefore  entirely  ob- 
viated.— Ould  V.  Stoddard.  54  Cal.  613,  616. 

173.  JndKmenl  for  defendant  on  plcad- 
fngH — Cnn  not  Im  granted  In  action  brought 
on  note  alone,  although  note  was  secured 
by  mortgage,  where  complaint  does  not  set 
forth  facts  showing  that  note  was  so  se- 
cured by  mortgage.  Answer  setting  forth 
such  facts  is  not  sufficient. — Hlbernla  Sav. 
&  L,  Soc.  V.  Thornton,  117  Cal.  481.  482.  483, 
49  Pac.  573. 

174.  Hiatak^— Canalng  mortgagee  mot  to 
nrcnre  Men  upon  anything,  he  may  bring 
personal  action  for  debt  alone.  He  should 
not  go  through  senseless  form  of  foreclo- 
sure when  confessedly  he  does  not  have 
Hen.— Otto  V.  Long,  127  Cal.  471,  477,  69  Pac. 
695. 


17S.  Mortgage  given  aa  additional  mcco- 
rity  for  debt  then  being  enforced  by  action 
pending,  fs  no  exception  to  statute,  and 
plaintiff  may  not  proceed  with  his  first  ac- 
tion and  then  foreclose  on  balance,  if  there 
be  any. — Commercial  Bank  V.  Kershner,  120 
Cal.  495.  498,  62  Pac.  848. 

178.    Hortgaged  prcmiaca  eonatitute  fand 

which  must  be  first  exhausted  before  per- 
sonal Judgment  can  be  had  against  mort- 
gageor. — Bull  v.  Coe,  77  Cal.  54.  60,  11  Am. 
St.  Rep.  235,  18  Pac.  808;  Lavenson  v.  Stand- 
ard S.  Co.,  80  Cal.  246.  248,  13  Am.  St.  Rep. 
147,  22  Pac.  184;  Hall  T.  Amott,  80  Cal.  348. 
354.  22  Pac.  200. 

177.  H or fgageo^— Having  nritber  posses* 
Nlon  nor  any  estnte,  title,  or  Interest  of  any 
kind  or  character  In  mortgaged  premises  at 
time  of  execution  of  mortgage,  and  never 
at  any  time  acquiring  any,  it  Is  evident  that 
debt  Is  not  one  secured  by  lien  upon  real 
estate.  One  can  not  by  his  contract  create 
lien  upon  property  which  he  does  not  pos- 
sess, and  to  which  be  has  no  title  of  any 
character  whatever. — Otto  v.  X<ong,  127  Cal. 
471.  476,  477,  69  Pac.  895. 

178.  Saaac — la  good  faltb  asserting  claim 

to  property  or  having  color  of  title  or  as- 
serting equity  In  reference  to  property, 
mortgagee  would  be  compelled  to  foreclose. 
But  mortgageor  having  no  claim  of  title, 
nor  there  being  any  mistake  such  as  could 
be  corrected  in  court  of  equity,  personal 
action  upon  note  without  foreclosing  mort- 
gage does  not  violate  provisions  of  this 
section.— Otto  v.  Long,  127  CaL  471.  477.  69 
Pac.  896. 

179.  Note,  and  mortgnge  aectiriag  mmmm 
—Being  assigaed  aa  eoliateral  aecnrity  for 

Indebtedness,  may  be  foreclosed  by  assignee 
without  his  bringing  action  upon  Indebted- 
ness which  they  secured.  Such  mortgage  la 
not  to  secure  principal  debt,  but  Is  merely 
collateral  matter,  and  suit  to  foreclose  It 
was  not  action  for  recovery  of  principal 
debt,  but  was  action  for  preservation  of  se- 
curity.— Merced  Sec.  Sav.  Bank  v.  Caeaccia, 
103  Cal.  641.  644,  646,  37  Pac.  648;  HcArthur 
V.  Magee.  114  Cal.  126,  128,  12»,  45  Pac  1068. 

180.  One  action  for  recovery  of  any  debt 
—Relates  to  civil  actions  commenced  and 
prosecuted  in  courts  of  Justice  of  this  state, 
and  does  not  embrace  and  control  proceed- 
ing sanctioned  by  common  law,  which  In 
no  legal  sense  can  be  called  actions  at  law 
or  suits  of  equity.— Wilson  T.  Brannan.  27 
Cat.  268,  271. 

181.  Pcrsanal  Jndgmaat  mXttr  dcflclcacy 
— llBdcr  forelga  Jurisdiction* — Note  secured 
by  mortgage  on  property  In  another  state 
may  be  sued  on  In  this  state  and  personal 
Judgment  recovered  after  foreclosure  of 
mortgage  In  foreign  state,  and  deflclenoy 
entered.— Pelton  v.  West,  102  Cal.  266.  268. 
269,  271.  36  Pac.  676. 

182.  Same  —  Section  refers  to  actions 
brought  In  conrts  of  California  for  purpose 
of  foreclosing  mortgages  upon  property  sit- 
uated in  state  of  California,  and  not  mort- 
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§rae:es  upon  property  outside  of  state. — Fel- 
ton  V.  West,  102  Cal.  266,  270,  36  Pac.  87«. 

153.  Conparei  Ould  v.  Stoddard,  S4  Cal. 
613.  614. 

Am  to  peraoBal  Jadsneat  In  aew  «ctl«B 
■Iter  forcclfMnre  nndcr  aerviee  hr  pnbllea- 
tlom,  sea.  ante.  pare.  Bl,  82.  this  note. 

154.  Proceeds  of  ante  of  whole  of  mort> 
m»m*A  premUea  constitute  primary  fund 
out  of  which  debt,  secured  by  mortsaffe. 
must  be  paid.— Porter  V.  Muller,  S6  Cal.  612, 
K13,  4  Pac.  531. 

189,  Relation  of  nortsnveor  and  mort- 
KMKee — 1«  not  preated  when  vendor  of  prop- 
erty retains  lien  on  iand  for  portion  of 
purchase-money  which  remains  unpaid. 
There  Is  therefore  no  statutory  prohibition 
upon  riffht  to  personal  action  to  enforce 
debt  when  it  becomes  due. — Lonsmald  T. 
Coulter,  123  Cal.  208,  21B,  65  Pac.  791. 

im.  Replevin  of  cbattels— Where  mort- 
savre  Is  entitled  to  posaeMlon. — Hortffave 
providing  that  mortffasee  be  entitled  to 
poBseasion  of  chattels  upon  default  of  pay- 
ment of  Interest  or  principal  slves  mort- 
easee  rigrht  to  brlngr  action  of  replevin  for 
nuch  possession  upon  condition  broken,  and 
such  action  does  not  contravene  provisions 
of  above  section  that  there  should  be  one 
action  for  recovery  of  any  debt  secured  by 
mortgage.  Agreement  as  to  possession  of 
mortgaged  property  ia  but  Incident  to  mort- 
gage and  unless  it  can  be  enforced  recogni- 
tion given  It  would  have  no  value. — Harper 
V.  Gordon,  128  Cal.  489,  491,  492,  61  Pac.  84. 

ISJ.  Second  f or eeloan re—After  eaocela- 
tloa  of  flnrt  decree. — Where  a  mortgagee 

under  two  separate  mortgages  to  secure  the 
same  debt,  in  a  suit  to  foreclose  omitted, 
by  mistalce,  one  of  the  mortgages,  he  may 
maintain  an  independent  suit  to  cancel  the 
Judgment,  and  having  done  so  may  main- 
tain a  second  suit  to  foreclose,  thus  avoid- 
ing the  bar  of  this  section  (dictum). — 
Bacon  T.  Bacon,  160  Cal.  487,  89  Pac.  317, 
citing  Oerlg  v.  Loveland,  130  Cal.  612,  62 
Pac  830. 

188.  Second  mortnucec — WmM  right  to  per- 
■oaal  action  for  drbt  after  his  Men  has  been 
extinguished  by  reason  of  default  of  mort- 
gageor  and  foreclosure  by  first  mortgagee. 
Lien  of  second  mortgagee  Is  extinguished  by 
foreclosure  and  sate  under  prior  mortgage. 
Such  loss  of  lien  is  not  voluntary  release  of 
security,  but  it  was  lost  by  reason  of  fault 
of  mortgageor  in  not  paying  first  mortgage. 
If  there  had  been  surplus,  and  second  mort- 
gagee had  failed  to  get  It  by  his  neglect. 
It  might  be  different. — Savings  Bank  v.  Cen- 
tral M.  Co.,  122  Cal.  28,  86,  64  Pac  273.  See 
Toby  V.  Oregon  Pao.  B.  Co.,  98  Cal.  490.  491, 
33  Pac.  660. 

isa.  Scenrlty  being  ot  value,  action  on 
note  which  is  secured  by  mortgage  can  not 
t>e  maintained  on  note  alone. — ^Bartlett  t. 
Cottle,  68  Cal.  886,  867. 

100.  Conparci  Barbterl  v,  Ramelll,  84 
Cal.  164,  157,  23  Pac  1086. 


191.  Secnritr  being  valaclcMii.  —  Conten- 
tion that  at  time  action  was  commenced 
security  was  not  equal  to  amounts  due  on 
Indebtedness  secured  by  prior  mortgages, 
was  no  ground  for  maintaining  action  upon 
note  alone. — Barblerl  v.  Ramelll,  84  Cal.  1S4, 
16S,  23  Pac  1086. 

182.  Same  — Word  ''seenred*'  does  aot 
mean  seearlty  shall  be  adeviata,  or  that  in 
case  prior  Hens  upon  It  will  exhaust  money 
derived  from  land  conveyed  as  security  on 
sale  of  it,  then  plaintiff  is  relieved  from 
bringing  action  to  foreclose.  Proper  con- 
struction of  language  Is  that  if  mortgage  on 
its  face  purports  to  be  security  to  plaintiff, 
then  he  must  bring  his  action  for  foreclo- 
sure. This  word  has  reference  only  to  pur- 
port of  mortage  as  It  appears  on  Its  face. 
Interpretation  of  it  is  not  proper  when 
meaning  Is  sought  In  something  outside  of 
mortgage  instrument. — Barbierl  v.  Ramelll, 
84  Cal.  164.  166,  23  Pac  1086. 

in.  Security  of  mortgage  debt  can  not 
be  waived  by  plaintiff,  and  he  Is  not  au- 
thorized to  bring  action  on  indebtedness 
alone.— Barblerl  v.  Ramelll,  84  Cal.  154,  156, 
23  Pac.  1086. 

194.  Cemparci  Bartlett  T.  Cottle,  63  Cal. 
366,  867. 

18B.    Tendency  of  Bodem  legislation  Is 

to  prevent  multiplicity  of  suits. — Ould  v. 

Stoddard,  64  Cal.  618,  616. 

VIII.  PARTIES  TO  ACTION  TO  PORE- 
CLOSS. 

As  to  effect  of  deftialt  JndKincBt  anlnat 
bolder  of  adverae  or  paraBonnt  title,  see 

note  68  Am.  St.  Rep.  360-362. 

As  to  Joining  persons  eevcrally  liable 
upon  inMtriunent,  see,  ante,  J  383  and  note. 

Am  to  Jadmacnt  agalDst  one  party  and  ae- 
tloa  procecdlnv  to  others,  see,  ante,  S  699 
and  note. 

Ab  to  litigation  of  paramount  title  In  anlt 
to  foreclcMc  mortgage,  see  note  68  Am.  St. 
Rep.  364-362. 

Aa  to  litigation  of  tax-tltlea  In  foreclosure 
■ults,  see  note  68  Am.  St.  Rep.  869,  360. 

As  to  order  of  sale  aud  praper  parties  lu 

foreclosure  proccedlasa,  see  note  63  Am.  St. 

Rep.  130. 

As  to  parties  defendant  In  foreclosure 
proceedings,  see  note  S6  Am.  St.  Rep.  674. 

Aa  to  parties  not  summoned  in  aetlou  on 
Joint  contract  being  summoned  after  Judg- 
ment, see,  post.  S  989  and  note. 

As  to  proeccdlnga  against  nuknowu 
•wuen,  generally*  see  note  87  Am.  St.  Rep. 

358-368. 

Aa  to  proceedings  for  enforcement  of 
mortgage  where  mortgageor  baa  died,  see, 
post,  SS  1493,  1S69,  1670  and  notes. 

Aa  to  proceedluga  where  there  arc  several 
defendaata  and  part  only  ace  aarrcdi  see. 
ante,  9  414  and  note. 
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Am  to  nnknoirn  claimant*  bcln^  barred  by 
forecloanre  proceeding,  aee  note  87  Am.  St. 
Rep.  366. 

Am  t»  whether  or  not  anbsequeiit  pnr- 
ch»ers  amd  eatenmbraaeeTB  are  neceH«arr  or 
foper  partlca  In  XoreeloaDre  aolt,  see  note 
1  Am,  St.  Rep.  189,  190. 

IM.  A*  to  who  mar  be  partlea  plalatlfl — 
A  leaaar.^ — A  lessor  may  maintain  an  action 
for  the  foreclosure  of  a  chattel  mortgage 
given  to  secure  the  faithful  performance  of 
the  covenants  and  conditions  of  a  lease, 
even  though  prior  to  the  Institution  of  such 
action  the  lessor  has  recovered  a  Judgment 
In  an  unlawful  detainer  proceeding  for  the 
restitution  of  the  premises,  forfeiture  of 
the  lease  and  the  amount  due  for  rent  and 
where  this  breacli  of  the  lease,  via.,  the 
non-payment  of  rent,  was  the  basis  of  both 
actions. — ^Ashcroft  Sstate  Co.  v.  Nelson,  26 
Cal.  App.  400,  147  Pac.  101. 

197.  In  an  action  tor  the  foreclosure  of 
a  mortgage  against  the  mortgageor  and 
various  persons  who  had  successively  as- 
sumed the  payment  of  the  mortgage  debt, 
an  order  granting  a  new  trial  as  to  one  of 
the  defendants,  on  stipulation  of  plaintiff 
and  such  defendant,  without  notice  to  the 
other  defendants.  Is  not  erroneous,  as  the 
Judgment  in  favor  of  the  plaintiff  is  not 
rea  judlcate,  as  to  any  issue  between  the 
defendants  themselves,  and  such  other  de- 
fendants are  not  Interested  parties  in  the 
new  trial  of  the  Issues  raised  between  the 
plaintiff  and  such  defendant. — Robson  v. 
Superior  Court.  171  Cal.  588,  154  Pac.  8, 

IBS.  Adverae  claim  to  land— In  oppoal- 
<lon  to  mortgagcor  and  mortgagee  can  not 
be  tried  In  equitable  action  of  foreclosure. 
— Peachy  v.  Witter,  131  Cal.  316,  320,  63  Pac. 
468.  See  UcComb  v.  Spangler.  71  Cal.  418. 
423,  12  Pac.  347;  Ord  v.  Bartlett,  83  Cal.  428, 
430,  23  Pac.  70S;  Emerlc  v.  Alvarado,  90  Cal. 
444.  470.  27  Pac.  356:  Cody  v.  Bean,  93  Cal. 
.178,  579,  39  Pac.  223;  Sichler  v.  Loolt.  93 
Cal.  600,  608,  609.  29  Pac.  220:  Williams  v. 
Cooper.  124  Cal.  666.  669,  57  Pac.  677;  Mur- 
ray v.  Etchepare,  129  Cal.  318,  319,  61  Pac. 
930. 

19ft.  AsMlBuor  of  note  and  mortgaKe 
guaranteeing  payment— Proper  defendant. — 

On  the  foreclosure  of  a  mortgage  securing 
the  payment  of  a  note,  brought  by  an  aa- 
algnee  of  the  holder  of  such  mortgage  and 
note,  who  Indorsed  It  at  the  time  of  the 
transfer  and  guaranteed  payment,  such  as- 
signor Is  a  proper  party  defendant,  not- 
withstanding the  provisions  of  the  above 
section,  for  the  reason  that  by  such  Indorse- 
ment the  assignor  of  the  note  made  an  en- 
tirely individual  contract  upon  which  he  was 
liable  without  the  principal  debtor, —  Tltua 
V.  Woods,  46  Cal.  App.  541,  188  Pac.  68,  ap- 
plying the  doctrine  in  Bull  v,  Coe.  77  Cal. 
54.  11.  Am.  St.  Rep.  235,  18  Pac.  808;  Adams 
V.  Wallace,  119  Cal.  67.  51  Pac.  14;  Ktnsel  v. 
Ballon,  151  Cal.  754.  91  Pac.  620.  See  Cooke 
V.  Mesmer,  164  Cal.  332,  128  Pac  91T. 

200.  Clalmii  of  prior  encnmbraneera— 
May  be  adiadlcatcd  by  court  In  forecloauro 


proceedings  where  such  encumbrancers  are 
made  parties.  They  are  not  necessary  par- 
ties, but  are  always  proper  parties,  and  it  is 
good  practice  to  Join  them  for  purpose  of 
liquidating  their  claims. — ^Van  Loben  Sels 
V.  Bunnell,  iSl  Cal.  489.  494,  63  Pac.  773. 

301.  Blemenf  of  aetnal  knowledge — Of 
existence  of  any  conveyance.  In  absence  of 
Its  recordation,  is  not  within  terms  of  sec- 
tion. It  Is  tinnecessary  to  make  any  person 
party  to  action  of  foreclosure  whose  con- 
veyance from  mortgageor  subsequent  to 
mortgage  is  unrecorded  at  time  action  Is 
commenced,  while  at  same  time  it  blnd±t 
such  person  by  decree  in  action  as  conclu- 
sively as  though  he  had  In  fact  been  made 
party  to  suit, — Hager  v.  Astorg,  145  Cal. 
548,  660,  79  Pac.  68. 

203.    Grant  by  mortgage — Scope  of  decree. 

— Under  the  provisions  of  the  above  section 
a  decree  (n  an  action  for  the  foreclosure  of 
a  mortgage  la  binding  upon  the  mortgageor, 
although  not  served  with  process,  where 
prior  to  the  commencement  of  the  action 
the  mortgageor  had  conveyed  the  property 
by  grant  deed  and  the  record  showed  no 
reservation  of  any  Interest  In  the  premises, 
and  the  grantee  appeared  and  defended  the 
action. — Hawley  v.  State  Assurance  Co.,  182 
Cal.  Ill,  187  Pac.  1. 

20S.    Heira  of  deceased  mortgageor  are 

not  necessary  parties  defendant  In  action 
to  foreclose. — Finger  v.  McCaughey.  119  Cal. 
69,  60.  51  Pac,  13.  See  Bayly  v.  Muehe.  65 
Cal.  345,  349.  3  Pac.  467.  4  Pac.  486;  Monte- 
rey Co.  V.  Cushlng.  83  Cal.  607,  512,  23  Pac. 
700;  Collins  V.  Scott,  100  Cal.  446,  462,  34 
Pac.  1086. 

304.  Holder  of  ndverae  title— Rcbtg  made 
party  defendant  to  foreclose  suit,  and  facts 
being  set  forth  by  plaintiff  from  which  he 
claims  that  such  adverse  title  Is  aubordinate 
to  his  mortgage,  and  issues  upon  such  facts 
are  presented  for  adjudication  without  ob- 
jection on  part  of  defendant.  Judgment  of 
court  thereon  will  not  be  void.  Court  may 
decline  to  pass  upon  question  as  not  ger- 
mane to  suit  of  foreclosure,  or  it  may  de- 
termine that  such  claim  of  defendant  is  un- 
founded or  that  his  interest  in  premises  Is 
aubordinate  to  mortgage,  or  It  may  render 
decree  of  foreclosure  subject  to  prior  rights 
of  such  defendant.  Subject-matter  of  such 
controversy  would  be  within  Jurisdiction  of 
court,  and  if  parties  thereto  submit  con- 
troversy to  its  determination.  Judgment 
rendered  wilt  be  as  conclusive  upon  them 
as  If  rendered  In  action  especially  brought 
for  that  purpose  and  will  not  be  subject  to 
collateral  attack.  — Beronio  v.  Ventura 
County  L.  Co.,  129  Cal.  232,  237,  79  Am.  St. 
Rep.  118,  61  Pac.  968,  See  Heick  v.  Rein- 
helmer,  106  N.  T.  470,  12  N.  E.  37;  Goebel 
V.  Iffla.  Ill  N.  Y.  170.  18  N.  E.  649;  Crom- 
well V.  MacLean.  123  N.  T.  474,  26  N.  E,  932. 

aos.  Holder  of  deed— Not  recorded  when 
action  waa  commenced  Is  not  necessary 
party  defendant  In  foreclosure  proceedings, 
although  such  deed  waa  executed  prior  to 
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commencement  of  action. — ^Hibernla  Sav.  A 
I^.  Soc.  V.  Cochran,  141  Cal.  fi63,  6S6,  76  Pac. 
316. 

20&  HoMcr  ot  Mcoad  aMirtBare— Cotct- 
Irk  two  Mpante  tracts  of  land  can  not,  In 
action   of  foreclosure  by   holder  of  first 

mortgrage  on  one  of  said  tracts,  come  In  by 
way  of  cross-complatnt  or  otherwise  and 
have  hla  mortgage  on  separate  tract  in- 
cluded in  auch  action.  As  to  property  not 
Involved  in  action,  it  Is  same  ai  it  It  had 
been  mortgased  by  separate  mortgage,  and 
could  not  be  forecloaed  in  action  brought  to 
foreclose  mortgage  upon  another  and  sepa- 
rate tract.— Brill  v.  Shlvely,  9S  Cal.  674,  676, 
29  Pac.  324;  Pauly  v.  Rogers,  131  Cal.  294. 
296,  63  Pac.  808. 

a07.  Coatpai-ei  Stockton  Sav.  ft  Soc  T. 
Harrold,  127  CaL  612,  620,  <0  Pac.  166. 

aOH.  Sanae — Upon  two  dfaitlact  traeta  may 

come  in  by  way  of  cross- com  plaint  In  action 
to  foreclose  first  mortgage  upon  one  of  such 
tracts  only,  and  have  his  mortgage  on  other 
and  separate  tract  foreclosed  in  same  ac- 
tion. There  la  .wide  difference  between 
coming  in  by  answer  and  coming  in  by 
■way  of  cross- complaint  in  such  cases. — 
Stockton  Sav.  &  L.  Soc.  v.  Harrold,  127  Cal. 
612.  620.  60  Pac.  165;  Newhall  v.  Bank  of 
Llvermore,  136  Cal.  633,  537,  69  Pac.  2*8. 

£00.  DIstlagnliililnKi  Brill  v.  Shlvely,  93 
Cal.  674,  675,  29  Pac.  324;  Pauly  v.  Rogers, 
121  Cal.  294,  296,  297,  63  Pac.  808. 

210.  Holder  of  unrecorded  deed  — Bxe- 
eoted  aalMeqnent  to  mortgase  need  not  be 
made  party  to  foreclosure  proceedings,  but 
such  proceedings  are  conclusive  against 
such  person  as  though  he  had  been  made 
party  to  action. — ^Breedlove  v.  Norwich  U.  F. 
Ins.  Soc.  124  CaU  164,  166,  66  Pac.  770. 

SlI.  ladorsera  of  note— Seenred  by  atort- 
Kaite  are  properly  Joined  as  partiea  de- 
fendant in  action  to  foreclose  mortgage. — 
Hubbard  v.  University  Bank,  126  Cal.  684, 
686,  58  Pac.  297. 

213.  latcreat  of  dcfcadaat  In  forcclonm 
Walt— BelBg  ahown  to  be  adverse  or  superior 
tu  that  covered  by  the  mortgage,  proper 
action  of  court  is  to  dismiss  him  from  suit. 
— Beronlo  v.  Ventura  Co,  L.  Co.,  129  Cal. 
232.  237,  78  Am.  St.  Rep.  118,  61  Pac.  968. 
See  Ord  v.  Bartlett.  88  Cal.  428,  430,  23  Pac. 
706:  Cody  V.  Bean,  93  Cal.  678,  679,  29  Pac. 
223;  Hoppe  v.  Hoppe,  104  Cal.  94,  102,  67 
Pac.  894. 

31S.  latercat  prior  to  mortgage,  of  party 
made  defendant  In  foreclosure  suit  is  not 
affected  by  Judgment  therein  under  usual 
allegation  In  complaint  for  foreclosure  that 
defendant  other  than  mortgageor  claims  in- 
terest in  premises,  and  that  such  interest  Is 
pubsequent  and  subordinate  to  that  created 
hy  mortgage.  Such  averment  is  not  ma- 
terial to  plaintiff's  cause  of  action,  nor  is  It 
issuable  fact,  and  whether  court  rendered 
Judgment  upon  default  of  defendant  or 
upon  Issue  created  by  his  denial  of  this 
averment,  without  setting  forth  character 


of  his  Interest,  any  prior  interest  held  by 
him  Is  not  affected  by  auch  judgment. — 
Beronlo  v.  Ventura  Co.  L.  Co.,  129  Gal.  232, 
237,  238,  79  Am.  St.  Rep.  118.  61  Pac.  968; 
Cady  V.  Purser,  131  Cal.  662,  660,  82  Am.  St. 
Rep.  391,  66  Pao.  844. 

aid.  Janlor  UcBh^dcn  — .  Maat  he  aiade 
parties  defcadant  in  foreclosure  proceedings 

In  order  to  make  foreclosure  effectual,  and 
this  implies  that  tbelr  rights  when  brought 
Into  court  should  be  adjudicated,  and  pro- 
vision be  made  for  them  in  decree  of  fore- 
closure by  proper  disposition  of  surplus 
,  proceeds  of  sale  of  mortgaged  premlaes. — 
Bibernia  Sav.  ft  Lb  Soc.  v.  London  &  L.  F. 
Ins.  Co.,  138  Cal.  267,  260,  71  Pao.  334, 

21B,  Junior  mortgagee— Is  nader  ao  obll- 
Kstlon  to  Intervene,  file  cross-complaint,  or 
set  up  his  mortgage  and  obtain  foreclosure 
in  action  brought  by  holder  of  prior  mort- 
gage.— Savings  Bank  v.  Central  M.  Co.,  122 
Cal.  28,  34,  54  Pac.  273. 

218.  Sasae — Hade  party  defeadaBt,  may 
flie  answer  setting  up  his  mortgage  and 
asking  that  any  surplus  derived  from  sale 
of  security  be  applied  as  credit  upon  his 
note.  By  following  such  course,  he  in  no 
sense  brings  action  to  foreclose  his  mort- 
gage, and  Is  not  barred  from  thereafter 
bringing  such  action  if  other  lands  are  In- 
cluded in  bis  mortgage. — Pauly  v.  Rogers, 
121  Cal.  294,  297,  63  Pac.  808.  See  Brill  v. 
Shlvely,  93  Cal.  674,  676,  29  Pac.  324. 

217.  Same — Need  not  anawer  or  set  np 

his  claim  by  cross-complaint  or  otherwise, 
in  foreclosure  proceedings  brought  by 
holder  of  prior  lien,  although  made  party 
defendant  to  sucb  suit. — Oreenebaum  v. 
Davis,  181  Cal.  146,  148,  82  Am.  St.  Rep.  338. 
63  Pac.  166. 

X1&  Haklnc  all  parties  defendant  In 
whose  favor  any  interest  appears  of  record 
Is  all  that  is  required  to  be  done  by  plain- 
tiff In  foreclosure  suit  In  order  to  extin- 
guish all  outstanding  interest  in  land. — 
Spaulding  t.  Howard,  121  CaL  1S4,  196,  68 
Pac.  663. 

210.  Hortganor  proper  party —.  IVeees- 
sary  party  where  deflclcney  JndgMcnt  Is 
sonsbt. — Under  the  provisions  of  the  above 
section  the  grantor  under  a  mortgage  secur- 
ing the  payment  of  a  promissory  note  Is  a 
proper  party  to  the  action,  and  is  a  neces- 
sary party  In  those  Instances  in  which  the 
plaintiff  relies  upon  a  personal  deficiency 
Judgment  and  prays  for  same  in  bis  com- 
plaint.— Hutchison  V.  Bar,  183  Cal.  182,  190 
Pac.  799. 

220.  Sane  —  SMte  — Grantee  of  wort- 
iTBgeor  a*  sole  defendant.  —  In  an  action 
seeking  to  foreclose  a  mortgage  In  a  case 
in  which  the  mortgaged  property  has  been 
conveyed  to  anotljer,  where  the  plaintiff 
abandons  his  right  to  a  deficiency  Judgment 
against,  the  mortgageor.  and  the  answer 
shows  that  the  mortgage  had  devested  him- 
self of  the  title  to  thft  property  and  that 
the  defendant  grantee  was  the  sole  owner 
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at  the  time  of  the  commencement  of  the 
action,  the  mortgaseor  ii  no  lonsrer  a  neces- 
sary party  and  the  plaintiff  may  proceed  to 
Judgment  and  sale  against  the  grantee  as 
sole  defendant. — Hutchison  v.  Bar,  183  Cal. 
182.  190  Pac.  799,  applying  the  doctrine  In 
San  Diego  Realty  Co.  v.  Hill.  168  Cal.  637. 
143  Pac.  1021,  and  approving  the  doctrine 
In  McL,aughlln  v.  Stewart,  1  Ontario  L.  Rep. 
295. 

2SI.  Same — Qnltelaimlns;  to  a  (kird  per- 
«OB  without  mention  af  mortvase,  and  such 
third  person  afterward  conveying  premises 
to  party  by  deed  containing  recital  that 
such  party  assumed  and  agreed  to  pay 
such  mortgage,  does  not  make  lasfnamed 
grantee  liable  to  mortgagee  for  any  de- 
ficiency Judgment  because  such  grantee 
makes  no  promise  and  enters  Into  no  con- 
tract with  mortgagee. — Ward  v.  De  Oca, 
120  Cal.  102,  104,  106,  42  Pac.  130. 

Z2S.  Nevlcct  of  Jnalor  mortgagee  to  eet 
«p  mote  and  mortgage. — Holder  of  second 
mortgage  made  party  defendant  In'  action 
to  foreclose  first  mortgage  should  set  up 
such  note  and  mortgage  by  appropriate 
pleadings,  and  court  should  decree  that  out 
of  proceeds  of  sale  of  property,  such  holder 
of  such  second  mortgage  receive  payment 
after  satisfaction  of  first  mortgage.  Party 
thus  having  means  In  hla  power,  if  he  neg- 
lects to  use  them,  and  suffers  recovery  to 
be  had  against  him  In  competent  tribunal, 
he  is  forever  precluded  from  maintaining 
action  on  his  second  mortgage. — Brown  v. 
Willla.  67  Cal.  236,  236.  7  Pac,  682, 

2S3.  Comparei  Greenebaum  v.  Davis,  131 
Cal.  146,  148,  82  Am.  St.  Rep.  338,  68  Pac. 
165. 

2Z4.  Only  Issue  tendered  to  Junior  mort- 
gagee, by  merely  making  him  party  to  suit 
to  foreclose  brought  by  prior  mortgagee, 
being  in  allegation  that  ri^it  or  claim  of 
junior  mortgagee  is  subject  to  lien  claimed 
by  plaintiff  in  foreclosure  suit,  as  to  any 
possible  defense  such  Junior  mortgagee  may 
have  to  such  issue  so  tendered,  he  la  con- 
cluded by  decree  whether  he  appears  or 
not,  but  beyond  this  doctrine  does  not  and 
can  not  go. — Savings  Bank  v.  Central  M. 
Co.,  122  Cal.  28.  34,  64  Pac.  273. 

22B.  Comparvi  Brown  v.  Willis,  67  Cal. 
23S.  236,  7  Pac.  682. 

22A.  Only  proper  or  necessary  parties  de- 
fendant to  suit  for  foreclosure  are  mort- 
gageor  and  those  who  claim  an  Interest  In 
property  derived  subsequent  to  date  of 
mortgage.  Titles  adverse  to  that  of  mort- 
gageor  or  superior  to  that  covered  by  mort- 
gage are  not  proper  subjects  for  determin- 
ation of  Bucb  action. — Beronio  v.  Ventura 
Co.  Ia  Co.,  129  CaL  238.  237,  79  Am.  St.  Rep. 
118.  61  Pac.  968.  See  San  Francisco  v.  Law- 
ton.  18  Cal.  465.  474,  79  Am.  Dec.  187: 
Croghan  v.  Minor,  S3  Cal.  15,  16;  Marlow  v. 
Barlew,  53  Cal.  466.  461;  Ord  v.  Bartlett.  83 
Cal.  428.  430,  23  Pac.  706;  Cody  v.  Bean, 
93  Cal.  678,  679.  29  Pac.  223;  Slchler  v.  Look. 
93  Cal.  600,  608,  «0»,  8»  Pac.  220;  WllUamB 
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V.  Cooper.  14  Cal.  666,  669,  57  Pac.  577; 
Murray  v.  Btchepare,  129  Cal.  318,  319,  61 
Pac.  930:  Peachy  v.  Witter,  131  Cal.  316,  320, 
63  Pac.  468. 

237.  Person  who  purehaseK  prior  to  ac- 
tion for  foreeloNure,  subject  to  mortgage, 
and  who  fails  to  record  his  deed  prior  to 
commencement  of  action,  and  of  whose  In- 
terest mortgagee  had  no  notice  at  time  he 
commenced  his  action,  never  can  become 
necessary  party  in  sense  tliat  ft  is  neces- 
sary to  bring  him  in.  In  order  that  fore- 
-closure  decree  effectual  against  him  may  be 
rendered.  For  all  purposes  of  obtaining 
Jurisdiction  mortgageor  fully  represents 
him. — Hlbernla  8av.  ft  1*.  Soc  T.  Cochran. 
141  Cal,  663,  666,  76  Pac.  315. 

lets,  Purcbaser  at  sale  for  street -aMse**- 
ment  or  tax  is  not  within  class  referred  to 
by  section  as  being  necessary  parties.  Such 
title  Is  not  subject  to  mortgage,  but  is 
superior  and  hostile  thereto  and  can  not 
be  litigated  In  action  to  foreclose  mortgage. 
Section  refers  to  those  holding  from  or 
Under  mortgageor. — Wilson  v.  California 
Bank,  121  Cal.  630,  64  Pac.  119. 

Reeord  of  deed  umi  mot'  actual  no- 
tice determines  right  of  grantee  to  be  made 
party  to  action  for  foreclosure  In  order  to 
be  bound  by  decree. — Flllptni  v.  Trobock, 
134  Cal.  441,  446,  66  Pac.  687. 

230.  Second  ■tortgagee  la  not  remnlred 
to  bring  suit  to  recover  his  debt  at  such 
time  as  first  mortgagee  may  see  fit  to  do  so, 
and   especially  when    It   is  apparent  that 

should  second  mortgagee  foreclose  he  would 
receive  nothing.  There  Is  no  theory  upon 
which  mortgageor  can  complain  that  he  did 
not  do  so. — Savings  Bank  v.  Central  M.  Co., 
122  -Cal.  28.  34,  54  Pac.  273. 

231.  Surety  on  note,  which  Is  further 
secured  by  mortgage  in  form  of  deed  exe- 
cuted by  principal  maker,  may  be  sued  and 
personal  Judgment  recovered  against  him. 
although  mortgagee  may  have  lost  his 
rights  against  mortgaged  property  by  fall- 
ing to  enforce  them  in  action  of  fore- 
closure brought  by  prior  mortgagee.  — 
Carver  v.  Steele.  116  Cal.  116,  118,  119,  68 
Am.  St.  Rep.  156,  47  Pac.  1007;  Adams  v. 
Wallace,  119  Cal.  67.  70,  51  Pac.  14. 

SS2.  Those  who  aevulred  property  suMe- 
vuently  to  eommcneement  of  actIou>  in  face 
of  recorded  lis  pendens,  or  with  actual  no- 
tice of  suit,  are  not  necessary  parties. — 
Hlbernla  Sav.  &  L.  Soc,  v.  Cochran,  141  Cal. 
653,  656,  75  Pac.  316. 

IX.  PORTION  OF  PROPERTY  ONLY  FORE- 
CLOSED—WAIVER AS  TO  BALANCE. 

As  to  allenatioa  of  dUTerent  pnreels  of 
mortgaged  lands,  see  note  29  Am.  Dec.  727. 

As  to  effect  of  release  of  part  of  mort- 
gaged tract,  see  note  29  Am.  Dec.  747,  748. 

As  to  proceedings  generally  to  enforce  a 
mortgage  for  part  of  n  mortgage  debt*  see 
note  37  L.  R.  A.  737-769. 
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Z3S.  A  mortsase  can  not  be  foreoloaed 
by  piceemral,  and  legal  elTect  of  omlttlnff 
from  decree  ot  forecloBure  portion  of  mort- 
gaged premises  Is  waiver  of  mortgage  lien 
as  to  that  portion. — ^Maacarel  v.  Raffour,  61 
Cal.  242;  Hall  V.  Arnott,  80  Cal.  S48,  SfiS,  2* 
Pac.  200. 

234.  Hortrasc  slven  as  additional  aeca- 
rltr  tor  debt  then  belngr  enforced  by  pend- 
ing action  In  which  attachment  has  Issued 
Is  waived  where  mortgagee  proceeds  with 
such  attachment,  although  property  sold 
under  auch  attachment  may  have  left  defi- 
ciency.— Commercial  Bank  v.  Kershner,  120 
Cal.  495,  438,  62  Fac.  848. 

ass.    HoTtsase  la  merge'  la  JndgBMMt  by 

foreclMDre»  and  new  action  can  not  be 
maintained  to  forecloae  mortgage  on  par- 
cel of  land  omitted  In  former  action  ot 
foreclosure  on  same  mortgage. — Mascarel  v. 
Raffour,  61  Cal.  242. 

286.  Omliilac  part  of  aenrity  In  action 
to  foreclose  mortgage..  Is  waiver  of  mort- 
gage upon  such  omitted  portion. — ^Bull  v. 
Coe,  77  Cal.  64,  68,  11  Am.  SL  Rep.  286,  18 
Fac.  808. 

237.  Same— -Debt  being  aeenrcd  by  two 
mortgagea.  foreclosure  upon  one  of  these 
has  effect  to  waive  and  nullify  lien  of  other. 
— Stockton  Sav.  &  L.  Soc.  v.  Harrold,  127 
Cal.  G12,  616,  60  Pac.  165.  See  Hall  v. 
Arnott,  80  Cal.  348,  363.  22  Pac.  200;  Com- 
mercial Bank  V.  Kershner,  120  Cal.  496,  600, 
52  Pac.  848. 

Aa  to  cunrt  directing  sale  nhcre  debt  la 
■ceared  by  two  mortgages*  see  pars.  250. 
261.  this  note. 

X.  PRESCRIBING  MANNER  OF  SALE. 

Aa  to  order  of  sale  ol  land  aliened  by 
mortgageor,  see  note  41  Am.  St.  Rep.  627. 

Ah  to  Nale  of  property  en  maase,  see  note 
100  Am.  St.  Rep.  160. 

338.  Conaent  of  party  aa  to  manner  of 
aale. — Even  If  Judgment  contains  express 
direction  as  to  form  and  manner  of  sale, 
if  party  to  action  consents  that  officer  may 
disregard  this  provision,  he  will  not  after- 
ward be  permitted  to  object  to  such  disre- 
gard.— Humboldt  Sav.  &  U  Soc.  t.  March, 
186  Cat  S21,  324,  68  Pac.  968. 

289.  Deerec  asnat  b«  warranted  by  plead- 
Inga.  —  Decree  prescribing  order  in  which 
certain  lots  foreclosed  upon  must  be  sold, 
was  departure  from  usual  form,  and  not 
warranted  by  allegations  of  pleading,  where 
jirayer  of  complaint  was  general  one  that 
mortgaged  property  be  sold,  and  finding 
was  that  property  should  be  Sold  according 
to  prayer  of  complaint. — Carmichael  t.  Hc- 
GlUlvray,  67  Cal.  8,  10. 

240.  IMreetInK  fha*  property  be  aoU  In 
oae  or  aevcral  parcela  is  within  Jurisdiction 
of  court,  and  officer  making  sale  Is  bound 
to  follow  directions  contained  in  Judgment. 
Such  Judgment  Is  not  void,  and  if  erroneous, 
lis  terms  could  not  be  disregarded  by  offi- 


18M 


oer  charged  with  execution  of  It.— Hopklna 
T.  Wlard,  72  Cal.  268,  262,  18  Pac.  687. 

241.  Dnty  ot  coMnUasloMer— !■  aolUng 
property— •To  follow  decree  and  order  of 
sale  as  to  manner  In  which  such  property 
is  to  be  sold,  whether  in  separate  parcels 
or  In  one  parceL-^Meux  v.  Tresevant,  132 
Cat.  487.  489,  64  Pac  848. 

See  par.  244,  this  note. 

24a,  Lcaacboldern  ot  portion  of  Innda— 
Righta  being  anbacgnent  to  mortgage  Which 
Includes  such  lands  In  connection  with 
others,  have  the  right  to  come  Into  fore- 
closure proceedings  and  obtain  Judgment 
directing  that  portion  of  lands  not  covered 
by  their  lease  be  first  sold  In  order  to 
satisfy  Judgment. — ^Mack  fihafer,  136  Cal. 
113;  116,  117,  67  Pac.  40. 

248.  No  expreaa  provlaloa  Is  made  aa  to 
mode  of  making  aale  of  mortgaged  premises 
under  decree  of  foreclosure.  In  absence  of 
such  provision,  court,  under  Its  power  to 
direct  sale,  may  direct  how  It  should  be 
made.— Hopkins  v.  Wlard,  72  Cal.  269.  861, 
13  Pac.  687. 

244.  oncer  moat  toUow  direetlona  of 
Judgment.  —  Judgment   containing  specific 

directions  as  to  how  property  should  be 
sold,  such  directions  must  be  followed  by 
officer.  Question  Is  not  what  decree  ought 
to  liave  been,  but  what  It  is,  and  any  sale 
made  under  It  not  authorized  by  its  terms 
can  not  stand. — Hopkins  V.  Ward.  72  Cal. 
269,  261,  262,  13  Pac.  687. 
See  par.  241.  this  note. 

245.  Owner  of  right  of  way  over  mort- 
gaged premlam  subordinate  to  mortgage 
has  right  to  come  Into  foreclosure  suit  and 

obtain  order  that  such  portion  of  mort- 
gaged premises  as  are  not  covered  by  such 
rlKht  of  way  should  be  first  sold  to  satisfy 
mortgage  debt. — Merced  Security  Sav.  Bank 
V.  Simon,  141  Cal.  112,  113,  74  Pac.  356. 

246.  Real  property  and  peraonal  property 
mortgaged. — Where  there  Is  a  mortgage 
covering  real  and  personal  property,  com- 
prising parts  ot  a  single  working  plant  or 
utility,  in  which  each  part  la  necessary  to 
give  value  to  the  others  and  where  a  dis- 
memberment of  the  system  would  destroy 
or  greatly  Impair  the  usefulness  or  value 
of  Us  component  parts,  the  propriety  of  a 
decree  directing  sale  in  entirety  without  re- 
demption. Is  well  settled,  and  such  rule  is 
not  confined  to  property  of  a  public  service 
corporation. — Title  Ins,  &  Trust  Co.  v.  Cali- 
fornia Devel.  Co.,  171  Cal.  174,  162  Pac  642. 

247.  Re^neat  of  defendant  to  aherlll. — 
Judgment  directing  that  lands  be  sold  as 
whole  and  In  one  parcel,  must  be  carried 
out,  although  defendant  may  reqneat  sheriff 
to  sell  In  separate  paroela. — ^Hopkins  r, 
Wlard.  72  Cal.  268,  280,  It  Pac  887. 

248.  Sale  en  auaae— After  falliire  ot  aep. 
arate  blda. — Each  distinct  parcel  being  flrst 
offered  for  sale,  and  no  bids  received,  pro- 
vision that  sheriff  must  sell  In  separate 
parcels  when  so   required  by  Judgment - 
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debtor  does  not  apply,  and  in  such  case 
propertr  may  then  be  offered  and  sold  as 
whole,  and  sale  will  be  upheld,  unless  other 
reasons  appear  for  setting  it  aside. — Mars- 
ton  V.  White,  91  Cal.  37.  40,  27  Pac.  588; 
Hibernla  Sav.  &  U  Soc.  v.  Behtike,  121  Cal. 
3J9.  341,  63  Pac.  812;  Connlck  v.  Hill.  127 
Cat.  162,  164,  69  Pac.  832;  Angrlo-Californla 
Bank  V.  Cerf,  142  Cal.  308.  305,  76  Pac.  902. 

348.  Sale  of  several  parcel*  en  ubmc  In- 
stead of  separately  Is  proper  where  sheriff 
first  offers  such  parcels  of  land  for  sale 
separately  and  Is  unable  to  sell  same  be- 
cause of  no  bidders.  It  must  be  assumed 
from  fact  that  sheriff  was  unable  to  sell 
parcels  separately,  and  could  only  sell  them 
as  whole,  that  lands  were  more  valuable 
taken  together  than  separately. — Hibernla 
Sav.  A  L.  Soc.  V.  Behnke,  221  Cal.  339,  341, 
53  Pac.  812. 

2tW.    Tw*  mortvaBcv— One  by  prlHclpalt 

and  the  other  by  sarety.  aecnrlnv  Hnme  note. 

— The  court  may  direct  sale  of  both  tracts 
of  land,  en  masse.  In  the  event  no  bid  was 
received  for  either,  when  separately  offered; 
and  If  the  decree  does  not  so  provide,  a  sale 
so  made  Is  not  void.  In  the  absence  of  a 
showing  of  fraud  or  Injury;  and,  even  if 
voidable,  can  only  be  vacated  if  attacked 
by  a  direct  proceeding  instituted  within  a 
reasonable  time. — Bechtel  y.  Wler,  162  Cal. 
446,  98  Pac  76. 

Aa  to  Muic  debt  eeeared  by  two  Hort- 
■■■es,  see  par.  237,  this  note. 

2S1.    Same  —  Same  —  When    sale  voM. — 

Only  when  conducted  in  a  manner  prohibi- 
ted by  statute,  or  In  a  manner  which  would 
not  have  hten  in  the  power  of  the  court  to 
authorize.  In  the  Hrst  Instance;  and  It  Is 
immaterial,  in  this  regard,  whether  the  de- 
parture was  from  the  statutory  mode,  or 
that  prescribed  by  the  decree  of  foreclosure. 
— Bechtel  v.  Wler,  152  Cal.  445,  93  Pac  75. 

XI.  PURCHASER   FROM  HORTaAOBOR 
ASSUMING  MORTGAGE-DEBT. 

As  to  Krantee  of  mortKascor  awninilnK 
payment  of  mortcas'e-deht  and  him  liability 
therefor,  see  notes  26  Am.  Rep.  660-667; 
44  Am.  Rep.  282,  233;  78  Am.  Dec.  72-90, 

As  to  purchaser  of  morlvaved  land  liable 

for  mortsase-debt.  see  notes  6  Zj.  R.  A.  276- 

293:  23  L.  R.  A.  131. 

3B2.  An  agreement  of  grrantee  of  mort- 
■aiceor  to  diseharve  mortsaSe-debt   Is  an 

obligation  in  hands  of  mortgageor  which 
mortgagee  may  enforce  for  hia  own  benefit, 
when  he  seeks  to  obtain  satisfaction  of 
mortgage-debt,  to  same  extent  that  it  could 
be  enforced  by  mortgageor. — ^Hopkins  v, 
Warner,  109  Cal.  133,  137,  41  Pac.  868. 

3fiS.  Samo~-Bceomea  saamntor  of  deft. 
«lraey. — The  grantee  of  mortgaged  prem- 
ises, who  agrees  to  assume  and  pay  the 
mortgage,  is  nothing  more  than  a  guarantor 
or  tndemnlfler  against  any  deficiency  that 
may  arise  after  the  sale  of  the  premises. — 


Sherwood  V.  Lowell,  34  Cal.  App.  366,  167 
Pac.  554. 
See  par.  256,  this  note. 

254.    Same  —  May    be    abandoned.  —  An 

agreement  of  purchaser  of  mortgageor  to 
pay  mortgage-debt  may  be  abandoned  at 
any  time  by  consent  of  both  parties  thereto, 
and  they  may  mutually  agree  to  release 
each  other  from  performance  of  such  obli- 
gation, and  mortgagee  being  stranger  to 
contract  can  have  no  greater  rights  than 
mortgageor  himself  would  have. — BIddel  v. 
BriEzolara,  64  Cal.  254,  361,  30  Pac.  609. 

28B.  CompelllDK  martcageor  to  pay.— 
Grantees  of  mortgageor  against  whom  de- 
ndenoy  Judgment  was  entered  In  foreclo- 
sure proceedings,  upon  being  compelled  to 
pay  such  deficiency  may  proceed  against 
mortgageor  for  collection  of  amount  so 
paid,  although  such  grantees  were  not  per- 
sonally liable  to  mortgagee,  and  through 
their  own  neglect  failed  to  appear  In  such 
action  of  foreclosure  or  make  any  defense 
thereto.— Treat  v.  Craig,  135  Cal.  91,  93,  67 
Pac.  7. 

2S0.    Dellelener    JndgneBt    agniaiit  pnr- 

cbascr. — Agreement  on  part  of  grantee  of 
mortgageor  to  pay  mortgage- debt  upon 
granted  premises  for  which  his  grantor  is 
liable,  renders  grantee  liable  therefor  to 
mortgagee,  and  In  action  for  foreclosure  of 
mortgage.  If  mortgaged  premises  are  insuf- 
flclent  to  satisfy  mortgage-debt.  Judgment 
may  be  rendered  against  him  as  well  as 
against  mortgageor  for  amount  of  defi- 
ciency.— Williams  V.  Naftzger,  103  Cal.  438, 
440,  37  Pac.  411;  Hopkins  v.  Warner,  109 
Cal.  133,  136.  41  Pac.  868:  Roberts  v.  Fltz- 
allen.  120  Cal.  482,  484.  62  Pac  818. 
See  par.  268,  this  note. 

267.  Sanw  — Only  apon  acearltr  —  Morl- 
■agcd   preailMs   becoming   eahaosted  can 

deficiency  Judgment  be  entered  against  pur- 
chaser assuming  mortgage- debt. — Williams 
V.  Naftzger.  103  Cal.  438.  440,  37  Pac.  411; 
Hopkins  V.  Warner,  109  Cal.  133,  136,  41 
Pac.  868:  Roberts  v.  Fltzallen,  120  Cal.  482, 
484.  62  Pac.  818. 

2S8.  Formal  promise  to  pay  mortgage-, 
debt  by  grantee  of  mortgageor—Ia  not  nee- 
euarr  In  order  to  render  him  liable  there- 
for. If  his  intention  to  assume  debt  appears 
from  consideration  of  entire  Instrument. 
Obligation  may  be  oral  or  In  separate  In- 
strument: it  may  be  Implied  from  transac- 
tion of  parties,  or  It  may  be  shown  by  cir- 
cumstances under  which  purchase  was 
made,  as  well  as  by  language  used  In  agree- 
ment.— Hopkins  V.  Warner,  109  Cal.  138,  137, 
138,  41  Pac.  866. 

3B9.  Grantor  must  be  personally  liable 
for  debt  asauncd. — Grantee  of  mortgageor 
who  has  agreed  to  pay  mortgage-debt  is 
liable  to  mortgagee  for  deficiency  Judgment, 
and  such  right  in  mortgagee  springs  from 
well-known  rule  in  equity  that  creditor  Is 
entitled  to  benefit  of  any  obligations  or  se- 
curity given  by  his  debtor  to  one  who  has 
become  security  of  such  debtor  for  payment 
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Of  debt.  This  principle,  however.  Is  appli- 
cable onlr  to  case  where  mortraseor- 
errantor  1b  himself  personally  liable  for 
mortgage-debt. — Ward  T.  De  Oca,  120  Cal. 
102.  lOS,  62  Pac.  130. 

aw.  Liability  at  mortsaseor  la  eoBttm- 
KeBt  on  (act  that  sale  of  mortgaged  prem- 
Isea  flhould  fall  to  satisfy  debt  and  costs. 
Purchaser  from  mortgageor  who  agrees  to 
pay  mortgage-debt  indemnlfles  him  agatnat 
foregoing  contingency. — BIddel  v.  Brlzzo- 
lara,  64  Cal.  364,  362,  30  Fac.  609. 

zet.  MortgngFor  la  diaebarged  trnm  per- 
aonal    liability    when    mortgagee  extends 

tlmt  of  payment  to  grantee  of  mortgageor 
who  has  aeaumed  payment  of  mortgage- 
debt.— Herd  V.  Tuohy,  183  Cal.  55,  61.  «6 
Pac.  139. 

282.  Tbe  mortgagee  inar  proceed  against 
mortgageor  alone  for  any  deficiency  In  pro- 
ceeds of  sale,  or  he  may  avail  himself  of 
his  right  to  proceed  In  same  action  against 
mortgageor  and  grantee  of  mortgageor  who 
has  assumed  payment  of  mortgage-debt.  If 
he  proceeds  against  mortgageor  alone,  and 
Judgment  is  docketed  against  him  for  any 
defltlency.  mortgageor  has  right  of  action 
against  grantee  upon  his  agreement  to  as- 
sume mortgage-debt. — Hopkins  v.  Warner, 
109  Cal.  133.  137,  41  Pac.  868. 

203.  No  perMonni  liability  npon  mortgage- 
debt  exiatw— Eaeepi  for  d^cleaey  therein 
after  sale  of  mortgaged  premises,  and  prior 
to  such  sale  mortgageor  would  have  no 
right  of  action  against  his  grantee  who  has 
agrtred  to  pay  mortgage  as  part  of  purchase 
price;  but  to  avoid  circuity  of  action,  and 
lo  iirotecl  mortgageor  as  Intermediate  party 
from  being  compelled  to  pay  debt  and  then 
seek  redreaa  from  his  grantee  who  has  as- 
sumed to  pay  mortgage-debt,  equity  permits 
mortgagee  to  bring  all  parties  who  are 
liable  for  debt,  whether  primarily  or  ulti- 
mately, before  court  and  have  their  rights 
adjusted  In  single  suit. — Hopkins  v.  War- 
ner, 109  Cal.  133.  137.  41  Pac.  868. 

504.  ProrlMlon  tbal  mortgages  are  to  be 
settled  at  nuch  time  and  in  such  manner  as 
grantee  might  determine.  In  agreement  be- 
tween mortgageor  and  purchaser  from  him 
of  mortgaged  premises,  and  further  provl- 
slon  to  hold  mortgageor  harmless  as  against 
such  mortgages,  must  be  construed  as  an 
assumption  on  part  of  such  grantee  to  pay 
mortgnge-debt.  —  Hopkins  v.  Warner,  100 
Cal.  133,  138,  41  Pac.  86S. 

S6B.  Pnretaaser  becomes  principal  debt- 
or.— Orantet-  of  mortgageor  who  assumes 
payment  of  mortgage  as  part  of  purchase- 
price  becomes,  as  to  mortgageor,  principal 
debtor,  and  mortgageor  surety. — Williams 
V.  Naftzger,  103  Cal.  438,  440,  37  Pac.  411; 
Hopkins  V.  Warner.  109  Cal.  133.  136.  41 
Pac.  868;  Roberts  v.  Fitsallen,  120  Cal.  482. 
484.  52  Pac.  818. 

2U0.  xtatotc  of  llmltatlaas  nas  against 
mcrtgage-obllgatlon,  for  that  Is  -  grantee's 
liability:  and  not  against  promise  to  pay 
mortgage  as  new  and  Independent  agree- 


ment.— Hopkins  T.  Warner.  109  Cal.  188,  188, 
41  Pac.  868. 

Aa  to  atatnta  of  UnltatloBM  vesierally,  sa« 

Part  XII,  this  note. 

307.  SabstltntlOB  of  llabUlty, — An  agree- 
ment to  pay  mortgage-debt  by  purchaser 
from  mortgageor  causes,  as  between  mort- 
gageor and  his  grantee,  substitution  of  lia- 
bility to  mortgagee  by  which  grantee  be- 
comes principal  debtor  to  mortgagee,  and 
mortgaflreor  merely  surety.  —  Hopkins  v. 
Warner,  109  Cal.  118,  137,  41  Pac.  868. 

XII.  STATUTB  OF  LIMITATIONS— APPLI- 
CATION OF. 

That  exeenllon  on  foreclosare  decree  mniit 
Issue  within  live  years,  see,  ante,  }  681  and 
note  par.  33. 

268.  Absence  of  mortgageor  from  state. 
—Running  of  statute  as  against  holders  of 
Judgment-Hens  against  mortgaged  property 
Is  not  stayed  by  reason  of  absence  of  mort- 
gageor from  state,  and  such  holders  of 
Judgment-liena  may  successfully  plead  stat- 
ute, although  mortgageor  may  still  be  lia- 
ble.— Brandenstein  V.  Johnson,  140  Cal.  29, 
30,  73  Pac.  744. 

269.  Debt  secured  by  mortgaKe  being 
barred.  It  necessarily  follows  that  mortgage 
Is  also  barred. — Newhall  v.  Sherman,  Clay  & 
Co..  124  Cal.  609,  512.  57  Pac.  387. 

270.  Default  In  Interest — Docs  act  set 
the  atatvte  mnalnv. — Provision  of  mortgage 
making  whole  sum  of  principal  and  Interest 
due  upon  default  of  payment  of  Interest 
aoes  not  set  statute  of  limitations  running 
m  case  such  default  occurs,  and  note  and 
mortgage  may  be  foreclosed  within  four 
years  from  their  maturity,  although  It  may 
be  more  than  four  years  subsequent  to  de- 
fault of  payment  of  Interest. — Richards  v. 
Daley,  116  Cal.  336,  338,  48  Pac.  220. 

371.  Laehes  can  not  affect. — Party  hold- 
ing valid  mortgage  Hen  has  absolute  right 
to  an  effectual  foreclosure  by  action  begun 
at  any  time  within  four  years  from  time 
cause  of  action  occurs.  Irrespective  of  and 
in  face  of  any  degree  of  laches  or  delay. — 
Ludwig  V.  Murphy.  143  Cal.  473,  47S,  77 
Pac.  150. 

272,    Lien  of  mortsage  being  barred  by 

Statute  of  limitations,  although  original 
debt  on  note  Is  binding  because  of  renewed 
agreement  taking  it  out  of  statute,  note  can 
not  be  sued  on  alone,  where  such  note  was 
secured  by  mortgage. — BIddel  v.  Brixzolara, 
64  Cal.  364,  363,  30  Pac.  609. 

378. .  OUIgatloa  of  eo-naortgageors  woald 

not  be  affected  by  failure  to  present  claim, 
or  its  presentation  and  allowance,  against 
estate  of  deceased  joint  mortgageor.  Nor 
could  such  failure  or  presentation  stop  run- 
ning of  statute  in  their  favor.  Mortgagee 
must  present  his  claim  for  allowance,  or 
he  can  have  no  deficiency  Judgment  entered 
against  estate,  but  must  look  only  to  mort- 
gaged property,  and  If  he  would  charge 
Joint  mortgageor.  he  must  bring  his  action 
ngainst  him  within  four  years  from  matur- 
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Ity  of  principal  obligation.  —  Vandall  v. 
Teaarue,  142  CaU  471,  476.  T«  Pac.  S5. 

374.  Omm  Bisdc  nM  maaBcr  omlj  of 
fordas  jBteMWMta  ot  faveetorare  l»  pre- 
Bciibed  by  this  section,  and  every  procesa 
which  may  be  required  to  clearly  enforce  It 
must  be  talcen  out  within  Ave  years  after 
entry.  Judgment  for  deficiency  does  not 
become  new  and  Independent  Judgment  by 
being  docketed. — Bowers  t.  Crary,  SO  CaF. 
«S1,  «84. 

STB.  ReeoTery  of  nortsace-dcbt — Lltnlta- 
tlOB  of  forn  of  aetiOB  here  prescribed  is  ap- 
plicable solely  to  debts  secured  by  mort- 
gages of  property  situated  in  California, 
and  haa  no  application  to  mortgages  of 
property,  situated  tn  other  states  or  foreign 
countries. — HcQue  V.  Rommel,  148  Cal.  SiS, 
S3  Pac.  1000.' 

278.'  Renewal  of  note— After  sane  has 
becoinc  barred  by  statute  of  limitations  la 
not  renewal  of  mortgage  given  as  security 
therefor. — Wells  v.  Barter,  6S  Cal.  S42,  S44. 

277.  Same — By  ntortsageor  who  has  sold 
property  covered  by  mortgage  to  purchaser 
«  who  agrees  to  pay  such  mortgage-debt,  and 
who  thereafter  retransfers  such  property  to 
mortgageor.  does  not  give  mortgagee  right 
to  foreclose  his  mortgage  against  such 
property  after  statute  of  limitations  has 
run  against  such  mortgage,  although  such 
note  was  not  barred  by  statute.  Mortgagee 
could  not  take  decree  for  sale  because  of 
statute.  He  could  not  take  personal  Judg- 
ment for  deficiency  because  such  deficiency 
could  be  ascertained  only  after  decree  tor 
sale  of  premises  and  return  of  such  sale.— 
Blddel  V.  Brixsolara,  64  Cal.  tb*.  862,  80  Pac 
609. 

378,  SlIpulatloB— Can  not  extend  ttae. 
when. — -If  A  make  mortgage  on  his  own 
property  to  B  to  secure  debt  owing  from  C. 
action    to    foreclose    mortgage    must  be 

brought  within  four  years  from  time  when 
debt  becomes  due.  Time  could  not  be  pro- 
longed to  any  stipulation  between  B  and  C 
to  which  A  was  not  privy,  nor  could  C  by 
absenting  himself  from  state  indefinitely 
postpone  bar  of  statute  and  render  It  nuga- 
tory as  to  A. — Fillplnl  v.  Trobock,  134  Cal. 
441,  446,  66  Pac.  687. 

270.  Third  persons  having  snbseanently 
neqalred  Interest  in  mortgaged  property  may 
invoke  aid  of  statute  as  against  mortgagee, 
even. though  mortaraareor,  as  between  him- 
self and  mortgagee,  has  waived  Its  protec- 
tion, and  there  is  no  difference  in  principle 
between  suspension  of  running  of  statute 
resulting  from  express  waiver  by  mortga- 
geor, and  one  caused  by  his  voluntary  act 
in  absenting  himself  from  state. — Branden- 
atein  v.  Johnson,  140  Cal.  29,  31,  7S  Pac.  744. 

XIII.  VACATING  SALB. 

Aa  to  fallnre  of  abcrllt  to  slve  notice  of 
czeenttonrsnie  not  vitiating  aneb  aalc,  see 

note  65  Am.  Dec.  480. 
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As  to  inadeqnaey  of  prlee  not  belac 
cmnnd  far  setting  aaMe  Jadlelal  anio.  sea 

note  100  Am.  St.  Rep.  160. 

Aa  to  pannlty  praaolbed  far  ofllear  aelllnc 
wltbMit  notice,  see.  ante,  |  698  and  note. 

Aa  ta  sale  belnv  reanlired  to  be  pnbllCf 
bee,  ante,  {  894 .  and  note. 

Aa  to  Bales   under  execution  generally, 

see,  ante,  J)  691-700  and  notes. 

Aa  to  setting  aside  Jttdldal  aalea,  see  note 

9  L.  R.  A.  781. 

280.  Burden  of  proof — Upon  party  who 
cornea  Into  court  and  asks  to  set  aside  sale, 
to  show  such  irregularity  or  material  de- 
parture from  statute  as  would  Justify  court 
In  setting  it  aside. — Connlck  v.  Hltl,  127  Cal. 
162,  166,  59  Pac.  8S2. 

281.  DIaeratton  of  eonrt — Aa  to  Irregn. 
lartttcft—Wbather  motion  to  vacate  Bale  of 
property  made  In  execution  of  Judgment,  on 
account  of  several  Irregularities  on  part  of 
officer  making  sale,  should  be  granted,  rests 
very  largely  in  discretion  of  court  before 
which  mptlon  Is  made:  and  It  is  >mmaterlal 
whether  such  Irregularity  consists  in  disre- 
garding provisions  of  statute  for  making 
sale,  or  falling  to  observe  and  follow  some 
express  direction  in  Judgment. — Humboldt 
Sav.  ft  L.  Soc.  V.  March,  136  Cal.  321,  323,  88 
Pac.  966. 

389,  EWcet  af  fanner  Invalid  snle.— Fact 
that  commissioner  made  Invalid  sale  which 
court  on  plaintlfTs  motion  set  aside  for  In- 
sufBclent  notice,  etc.,  would  not  Invalidate 
sale  afterwards  made.  Nor  was  later  sale 
invalidated  by  fact  that  there  was  one  pub- 
lication of  notice  of  sale  having  wrong 
date,  there  being  sufficient  publication  after 
It  was  amended. — May  v.  Hatcher,  ISO  Cal. 
627,  629,  63  Pac.  33. 

388.  Inadequacy  of  price— Is  not  enlBclcBit 
snmnd  upon  which  to  annul  aale,  particu- 
larly under  our  practice,  where  Judgment- 
debtor  Is  allowed  to  redeem. — Con  nick  v. 
Hill.  127  Cal.  162,  165,  59  Pac.  832.  See  Smith 
V.  Randall,  6  Cal.  47,  52,  66  Am.  Dec.  476; 
Central  Pac.  R.  Co.  V.  Creed,  70  Cal.  497, 
501.  11  Pac.  772;  Humboldt  Sav.  ft  L.  Soc. 
V.  March,  136  Cal.  321,  324,  68  Pac.  968; 
Anglo-California  Bank  v.  Cerf,  142  Cal. 
808,  30S,  76  Pac.  902;  SummervIIle  v.  March, 
142  Cal.  584,  668,  100  Am.  St.  Rep.  145,  76 
Pac.  888. 

384.    Injury  muat  be  abown— In  s^ncral. 

— Affidavit  that  defendant  was  Injured  by 
sale  of  several  lots  in  one  parcel  instead  of 
separately  as  he  had  requested  sheriff  to  sb 
sell  them,  is  clearly  insufflclent  where  only 
showing  is  that  such  sale  tended  to  reduce 
number  of  bidders,  and  that  ft  deprived  de- 
fendant of  right  to  redeem  lots  separately. 
There  is  no  showing  that  defendant  could 
redeem  or  that  he  would  have  tried  to  re- 
deem. It  must  appear  that  there  has  been 
material  departure  from  mandates  of  de- 
cree or  law  covering  such  sales  to  injury 
of  party  applying  to  have  same  set  aside. 
Injury  will  not  be  presumed  from  mere 


Digitized  by 


wm.ras     svrplvs  monbv— pallinq  dub  on  dipperent  datbs. 


IP«.  II. 


Irregularity. — Meux  v,  Trezevant,  1S2  Cal.  facts  stated  therein. — Hlbernla  Saviners  ft 
487,   490,   64   Pac.   848.  L.  Soc.  v.  Boyd,  156  Cal.  193,  194,  100  Pac^ 


285.  Same— Party  to  action  can  not  claim 


2S9. 


■baolute  rlslit  to  have  sale  on  forecloaure         288<    Rale    nndonbtcdly    1»   to  eonaldcr 

vacated,  unless  he  show  that  he  has  bus-  eTcry-  fair  aalc  aa  Bnal,  and  upon  any  ap- 

tained    injury    by    reason    of    Irregularity  plication    for    resale    of    property,  where 

complained  of. — Humboldt  Sav  ft  L,  Soc  t.  sale   has  been   fair  and   free  from  fraud, 

March,  136  Cal.  321,  324,  68  Pac.  968.  rights  of  purchaser  of  such  property  will 

286.  ProTlaloa  cntltllnc  JndKment-debtor  be  Ukan  Into  aocount^Hopklna  v.  Wterd. 
1o  cleat  order  In  wkieh  property  la  to  be  '2  Cal.  269,  268,  1»  Pac  «87. 

sold. —  A  provliioD  that  JudEment-debtor  280^  Stnaser  to  action — WiU  mot  be 
may  direct  order  In  which  property  real  perailtted  to  Intrade  himself  Into  contro- 
or  personal  shall  be  sold,  whenever  such  versy  unless  he  shall  have  clearly  shown 
property  consists  of  several  known  lots  that  he  has  such  interest  In  property 
or  parcels,  or  of  articles  which  can  be  sold,  and  also  that  by  reason  of  manner 
sold  to  advantage  separately,  and  that  In  which  sale  was  conducted,  he  will  be 
sheriff  must  follow  such  direction,  ap-  Injuriously  affected  If  sale  Is  permitted  to 
plies  to  sales  under  decree  of  foreclosure  stand. — Humboldt  Sav,  ft  L.  Soc.  T.  March, 
where  decree  Is  ailent  as  to  manner  or  136  Cat.  321,  824,  68  Pac.  968. 
order  for  which  separate  parcels  should  200.  Snlt  to  vacate— Snillclcner  of  com- 
be sold.  It  doea  not.  however,  render  pialot.— In  such  a  suit,  the  failure  of  the 
sale  of  separata  parcels  en  masse,  in  dis-  complaint  specifically  to  allege  the  date 
regard  of  its  requirements,  absoluteljr  of  the  Judgment  or  the  court  In  which 
void.  Such  sale  la  voidable  and  on  timely  jt  was  rendered,  can  not  be  taken  ad- 
appllcation  will  ordinarily  be  set  aside.—  vantage  of  on  general  demurrer.  The  pre- 
Marston  ▼.  White,  91  Cal.  37,  40,  27  Pac.  sumption  will  be  that  the  judgment  was 
688,  rendered    by    the    superior    court    of  the 

287.  Report  of  a  eoinmlMloner  ap-  county  In  which  the  property  was  situated, 
pointed  under  this  section,  like  the  return  ~Flood  T.  Templeton,  168  CaL  1S0,  98 
of  a  sheriff,  is  prima  facie  evidence  of  the  Pac,  78. 

§  727.  SURPLUS  MONEY  TO  BE  DEPOSITED  IN  OOUET.  If  there  be 
surplus  money  remaining,  after  payment  of  the  amount  due  on  the  mortgage, 
lien,  or  encumbrance,  with  costs,  the  court  may  cause  the  same  to  be  paid  to 
the  person  entitled  to  it,  and  in  the  meantime  may  direct  it  to  be  deposited  in 
court. 

Hrstory:  Enacted  March  11,  1872,  re-enactment  ot  S  247  Practice 
Act. 

'  1.  Ocpoalt  of  inoneya  In  court. — Act  con-  1874;  sections  672  and  573,  ante,  in  force  la 
cernlng  money  deposited  in  courts  of  record  1873,  merely  provided  for  different  case. — 
in  this  state  (Stats.  1863-1864,  p.  468)  re-  Heppe  t.  Johnson,  72  Cal.  265-268,  14  Pac. 
pealed  by  new  section  2104,  post,  added  In  833. 

§  728.  PROCEEDINGS  WHEN  DEBT  SECURED  FALLS  DUE  AT  DIF- 
FERENT TIMES.  If  the  debt  for  which  the  mortgage,  lien,  or  encumbrance 
is  held,  is  not  all  due,  as  soon  as  sufficient  of  the  property  has  heen  sold  to  pay 

the  amount  due,  with  costs,  the  sale  must  cease;  and  afterwards,  as  often  as 
more  becomes  due,  for  principal  or  interest,  the  court  may,  on  motion,  order 
more -to  be  sold.  But  if  the  property  can  not  be  sold  in  portions,  without  injury 
to  the  parties,  the  whole  may  be  ordered  to  be  sold  in  the  first  instance,  and  the 
entire  debt  and  costs  paid,  there  being  a  rebate  of  interest  where  such  rebate 
is  proper. 

History:  Enacted  March  11,  1872.  substantial  re-enactaient  ot  S  248 
Practice  Act;  amendment  by  Code  Commission.  Act  March  8.  1901, 
Stats,  and'  Amdts.  1900-1,  p.  169,  held  unconstitutional,  see  history,  S  6 
ante. 

DEBT  SECURED— FALLING  DUE  AT  2,3.  Court  not  determining  any  auras  to  be- 

DIFFERENT  TIMES.  come  due  in  future— Eflfect  of. 

1,  Action  of  court  in  ordering  sale—  4.  Decree— Malting  provision  tor  fotnit 

Order  after  judgment.  sales — Effect  of. 
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S,  Same~Not  erobiaiung  dramnd — See- 
tion  does  not  apply. 

S.  Same — Showing  amount  due,  and  to  In- 
come due,  is  proper. 

7,  8.  Default  in  payment  of  interest — Right 
to  foreclose. 

9.  Fact  plaintiff  treats  whole  amount  as 
due — Effect  of. 

10.  Failure  to  execute  first  order  of  sale — 

Effect  of. 

11.  Intention  of  parties  — As  shown  by 

note  and  mortgage. 

12.  Judgment  for  principal  of  promissory 

note — Erroneous,  when. 

13.  Uortgage  given  to  secure  payment  of 

several  notes — Falling  due  at  differ* 
ent  times,  effect  of. 

14.  Mortgage  providing  for  foreclosore  in 

ease  of  default — Effect  of. 
11^16.  OnuBBion  to  provide  in  judgment  for 
anbseqaent  sale — Effect  of. 

17.  Proper  practice  on  behalf  of  plaintiff 

— Motion. 

18.  Second  and   subseqaent  mortgage — 

When  proper  to  join. 

1.  AettOB  of  eonrt  la  ordertas  aalc— 
Order  after  JadsnieMt. — Action  of  court  In 
ordering  sale  of  property  to  satisfy  In- 
stalments as  they  become  due  subsequent 
to  decreeing  foreclosure  In  amount  oriff- 
tnally  found  due,  is  not  further  Judgment 
in  auch  action,  but  is  only  an  "order"  after 
judgment. — Byrne  v.  Hoag.  126  Cal.  283, 
287,    58   Pac.  688. 

3.  Crart  mot  determlntng;  any  an  ma  to 
boeoiic  doe  1m  ftitore  Haieet  ot. — In  those 
cases  tn  which  the  court  does  not  deter- 
mine that  any  Bums  would  be  due  In  fu- 
ture, and  no  provision  belngr  made  In  de- 
cree for  any  future  sales  of  property  to 
meet  Instalments  yet  to  become  due,  mort- 
gagee is  not  compelled  to  resort  to  motion 
under  above  section,  nor.  Indeed,  would  It 
be  proper  to  do  so.  Better  practice  in  auch 
case  would  be  by  new  and  Independent 
action. — Higglns  v.  San  Diego  8av.  Bank, 
129  Cal.' 184,  1S7,  18S,  61  Pac.  943, 

3.  Conparet  Byrne  Hoag,  126  CaL  28S. 
287,    68    Pac.  C88. 

4.  Decree  Maklag  vrovlaloa ,  for  tatare 
—lea  ■  Kgect  of. — ^A  decree  of  the  court 
making  provision  for  future  sales  to  en- 
force payment  of  further  Instalments  of 
debt,  which  court  in  Its  decree  determined 
would  be  due  In  future,  simpler  and  less 
expensive  mode  of  procedure  Is  provided 
by  motion  by  above  section. — 'Hlgglns  v. 
San  blego  Sav.  Bank,  129  Cal.  184,  187, 
188,   61   Pac.  943. 

5.  Same— itot  enibracInK  demand— Sec- 
tion doea  not  apply. — Decree  entered  upon 
mortgage  ,in  former,  foreclosura  ..proceed- 
ings not  embracing  demand  upon  which 
subsequent.  Independent  action  Upon'  same 
mortgage  was  founded,  and  latter  demand 
having  arisen  only  since  entry  of  decree 


in  former  action,  and  Its  amount  never 
having  been  judicially  ascertained,  no  re- 
lief could  be  had  under  provisions  of  above 
section. — McDougal  v.  Dowhey,  46  Cal.  165, 
166;  Higgins  V.  San  Diego  Sav,  Bank,  1S9 
Cal.  184,  187,  188,  61  Pac.  943. 

6.  Same— Showing  amount  due,  and  to 
Wcome  dnct  Is  proper. — A  decree  ot  court 
showing  amount  due  and  sums  yet  to  be- 
come due  is  proper,  and  above  section  then 
authorizes  plaintiff  to  move  court  for  sale 
of  sufficient  of  property  to  satisfy  each  un- 
matured instalment  as  It.  would  fall  due. — 
Bank  ot  Napa  T.  Godfrey.  77  Cal.  612,  €17, 
SO  Pac  142. 

r.   Defaalt  la  payneat  of  latercat— RIcM 

to  forecloae, — Mortgage  providing  for  pay- 
ment of  note  "according  to  terms  and  con- 
ditions thereof,"  and  that  "in  default  of 
payment  of  note  by  Its  terms,"  mortgagee 
might  foreclose,  does  not  compel  mort- 
gagee to  delay  foreclosure  until  there  has 
been  default  In  payment  of  whole  note, 
principal  and  Interest,  but  only  that  there 
must  be  default  In  paying  note  according 
to  its  terms.  Mortgagee  under  auch  cir- 
cumstances has  right  to  foreclose  for  in- 
terest due  In  caae  of  default  before  ma- 
turity of  note,  but  question  as  to  whether 
mortgagee  might  foreclose  for  full  amount 
of  principal  and  Interest  not  decided. — 
Yoakam  v.  White,  97  Cat  286.  289,  32  Pac. 
228:  Phelps  T.  Mayers,  126  CaL  549,  BSl,  68 
Pac.  1048. 

8.    Comparei  Van  Loo  v.  Tan  Aken,  104 

Cal.  269.  271,  37  Pac.  925. 

0,  Fact  plalntlll  treats  wbole  amonnt 
doe— Bffect  of. — The  tact  that  plaintiff 
treats  whole  amount  of  note  as  due  does 
not  make  It  so,  as  against  terms  of  note 
set  out  In  and  made  part  of  pleading,  nor 
could  issue  be  thereby  confined  to  mere 
question  whether  note  was  then  due  or 
not.  Real  issue  in  case  as  presented  by 
pleadings  being  whether  or  not  plaintiff 
was  entitled  to  recover  upon  note  and  to 
foreclose  mortgage  according  to  its  terms. 
Judgment  authorizing  subsequent  sale  for 
unmatured  portions  of  note  as  they  fell  due 
was  proper. — Bank  of  Napa  T.  Godfrey,  77 
Cal.  612,  616,  20  Pac.  142. 

10.  Faliore  to  exeeate  flnt  order  of  sale 
— Bi««et  of. — <:ourt  has  power  to  make 
order  for  sale  for  subsequent  Instalments 
as  they  become  due,  although  no  sale  had 
been  made  to  satisfy  amount  found  due 
when  suit  was  commenced.  Above  pro- 
vision Is  construed  for  benefit  of  debtor  to 
prevent  sale  of  more  of  his  property  than 
is  necessary  to  pay  amount  due,  and  where. 
Instead  of  selling  part  of  land  to  satisfy 
amount  due  and  then  ceasing,  plaintiff 
forebears  and  sells  none  at  all,  defendant 
has  suffered  no  injury  and  can  not  ob- 
ject— Bank  of  Napa'  v.  Godfrey,  -77  Cal. 
612,  617,  618,  SO  Pac.  142.  See  Dupee  v.  Salt 
Lake  Y.  U  &  T.  Co.;  20  Utah  ICS,  77  Am. 
St  Rep.  902,  67  Pac.  846,  construing  above 
section. 
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11,  InfentloM  of  parties— A«  ahowu  hj 
note  mmd  mortsacc. — Not«  providing  lor 
compounding  of  Interest  If  not  paid  as  it 
falls  due,  and  mortgage  which  secures 
same  not  being  given  to  secure  payment 
of  note  according  to  its  terms,  but  as  se- 
curity for  stipulated  amount  of  money 
payable  at  specified  time,  etc.,  shows  In- 
tentioTi  'of  parties  that  compounding  of 
interest  should  be  only  consequence  of  de- 
fault in  Its  payment,  and  mortgage  should 
not  be  foreclosed  until  after  maturity  of 
said  hote. — ^Van  Loo  v.  Van  Aken,  104  Cal. 
269.  271,  37  Pac.  925.  See  Toakam  v.  White. 
97  Cal.  286,  2S9,  32  PaC.  238. 

13.  JBdcmcnt  f*r  prlHclpal  «f  pntmlii- 
Borr  mote— BtrroBCMs  when  complain  t 
shows  that  note  was  not  due  when  action 
was  commenced,  but  In  such  case  plaintiff 
might  talce  judgment  for  sale  of  so  much 
of  mortgaged  premises  as  might  satisfy 
Interest  then  due. — Hunt  v.  Dohrs.  39  Cai. 
30*.  305. 

13.  Mortgage  gl\-ea  to  seenre  payment 
of  Mcveral  notes— Falling  dne  at  different 
tiBMs,  and  it  being  objected  that  one  of 
notes  was  not  due  at  commencement  of 
action  to  foreclose  such  mortgage,  It  Is 
sufflcient  answer  tbat  such  note  became 
due  before  trial  of  case  and  rendition  of 
Judgment,  and  that  under  such  conditions, 
court  had  jurisdiction  to  decree  foreclosure 
of  mortgage  to  satisfy  all  of  such  notes. — 
Boatwick  v.  McEvoy,  62  Cal.  496,  602. 

14.  Mortgage  providing  for  toreolooure 
In  ease  of  default — Effect  of. —  Murtgnge 
providing  that  If  mortgageor  should  fail  to 
make  any  payments  as  provided  by  note 
which  It  secures,  then  mortgagee  may  fore-f 
close  and  from  proceeds  pay  whole  amount 
of  said  note,  entitles  mortgagee  right  to 
foreclose  for 'full  anrount  of  p£tnc<pal  and 
Interest  tipon  default  In  payment  acoordlng 


to  terms  of  note,  and  mortgageor  can  not 
raise  objection  that  only  such  amount  of 
mortgaged  property  should-  have  been  ord- 
ered hold  as  was  necessary  to  pay  amounts 
due  at  time  of  foreclosure  proceedings. — 
Maddox  T.  Wyman,  92  Cal.  674,  S76,  28  Pac. 
838. 

18.  OmlMlnn  4«  provide  In  Jndgnient  f«r 
snbseqnent  sale — Kffeet  of, — An  omission  to 
provide  in  judgment  for  subsequent  saje  of 
any  portion  6f  mortgaged  premises  lii  case 
of  default  In  payment  of  note,  or  interest 
thereon  as  It  matures.  Is  supplied  the 
above  section. — Byrne  v.  Hoag,  131  Cal.  2S3. 
287,  66  Pac  CSS.  ' 

16.  Comparei  Higglns  v.  San  Diego  Sav. 
Bank,  129  Cal.  184.  187,  188.  61  Pac.  948. 

IT.    Proper  practice  ob  behalf  of  plaintiff 

-Motion. — The  proper  practice  on  behalf  of 
plaintiff  in  this  regard  is  to  file  motion  re- 
citing proceedings  in  case,  and  that  other 
instalments  of  money  due  upon  note  liave 
matured,  and  asking  for  sale  of  property  or 
enough  thereof  to  satisfy  Amount  due*:  Fil- 
ing of  petition  Is  not  proper  practice,  al- 
though court  may  consider  petition  as 
motion. — Bank  of  Napa  v.  Godfrey,  77  Cal, 
S12,  617,  20  Pac.  142;  Byrne  v.  Hoag,  126 
Cal.  283,  287,  58  Pac.  688. 

18.  Second,  and  suhacwent  mnrtsage  — 
When  praper  to  jola. — A  second  and  subse- 
quent mortgage  being  brought  Into  fore- 
closure suit  Instituted  by  first  mortgagee 
may  be  foreclosed  in  same  action  although 
not  due  at  time  suit  was  commenced,  if 
due  at  time  case  was  decided  and  decree 
entered.  In  such  instance  it  la  correct  to 
have  decree  provide  for  sale  of  premises 
to  satisfy  such  second  mortgage. — Orange 
Growers'  Bank  v.  Duncan,  133  Cal,  864,  266, 
66  Pac.  489;  Windt  v.  Qllleran,  135  Cal.  94. 
96,  66  Pac  970. 


§729.  OATH  AND  TTNDEBTAKINO  OF  COMMISSIONER.  The  commis- 
sioner, before  entering  upon  his  duties,  must  be  sworn  to  perform  them  faith- 
fully, and  the  court  making  the  appointment  shall  require  of  him  an  under- 
taking, with  sufficient  sureties,  to  be  approved  by  the  court,  in  an  amount  to 
be  fixed  by  the  court,  to  the  effect  that  he  will  faithfully  perform  the  duties 
of  commissioner,  according  to  law. 

[Verified  report  of  sale.]  "Within  thirty  days  after  such  sale,  the  commis- 
sioner must  file  with  the  clerk  of  the  court  in  which  the  action  is  pending,  a 
verified  report  and  account  of  the  sale,  together  with  the  proper  affidavits, 
showing  that  the  regular  and  required  notice  of  the  time  and  place  of  the  sale 
was  given,  which  report  and  account  shall  have  the  same  force  anc(  effect  as 
the  sheriff's  return  in  sales  under  execution. 

[Compensation  of  oonuniseioner.]  In  all  cases  of  sales  made  by  a  commis- 
sioner, the  court  in  which  the  proceedings  are  pending  shall  fix  a  reasonable 
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compensation  for  the  commissioner's  services,  but  in  no  case  to  exceed  the  sum 
of  ten  dollars. 

History:  •Enactment  approved  March  9,  1S93,  Stats,  and  Arndts.  1893, 
p.  119;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  169,  held  unconstitutional,  see  history,  {  6  ante. 

1.   Wrlttea  aflidaTlt  of  c*nimlMloi«er. —  clerk's  office,  and  that  clerk's  register  of 

Provision   requiring   commissioner   to   be  actions  did  not  show  that  such  affidavit  had 

sworn    to   perform   duties    faithfully    does  been  filed,  conclualyely  proved  that  no  oath 

not  require  that  he  make  written  affidavit  was  taken  and  that  no  other  evidence  was 

or   that  affidavit  must  be  filed  anywhere.  admissible  on  subject,  IS  untenable.— May 

Contention   that  the  fact  that  no  written  t.  Hatcher,  ISO  CaL  627,  629,  68  Pac.  33. 
affidavit   of   commissioner   was  on   file  in 


CHAPTER  n. 

ACTIONS  FOR  NUISANCE,  WASTE,  AND  WILPUL  TBESPA8S,  IN  CEETAIN  CASES, 

ON  BEAL.PBOPEBTY. 

1731.    Nuisance  defined;  abatement  of;  ac-  1  734.    Measure  of  damages  in  certain  cases 

tions  instituted,  by  whom.  under  the  last  section. 

I  732.  AVatite,  actions  for.  {  735.  Damages  in  actions  for  forcible  en* 
1  733.   Trespass  for  cutting  or  carrying  away  try,  ete.,  may  be  trebled, 

trees,  etc.,  actions  for. 

§731.  NinSANCE  DEFINED;  ABATEMENT  OF;  ACTIONS  INSTI- 
TUTED, BY  WHOM.  An  action  may  be  brought  by  any  person  whose  prop- 
erty is  injuriously  affected,  or  whose  personal  enjoyment  is  lessened  by  a  nui- 
san(?e.  as  the  same  is  defined  in  section  thirty-four  hundred  and  seventy-nine 
of  the  Civil  Code,  and  by  the  judgment  in  such  action  the  nuisance  may  be 
enjoined  or  abated  as  well  as  damages  recovered  therefor. 

A  civil  action  may  be  brought  in  the  name  of  the  people  of  the  state  of  Cali- 
fornia to  abate  a  public  nuisance,  as  the  same  is  defined  in  section  thirty-four 
hundred  and  eighty  of  the  Civil  Code,  by  the  district  attorney  of  any  county 
in  which  such  nuisance  exists,  or  by  the  city  attorney  of  any  town  or  oity  in 
which  such  nuisance  exists,  and  each  of  said  officers  shall  have  concurrent  right 
to  bring  such  action  for  a  public  nuisance  existing  within  a  town  or  city,  and 
such  district  attorney,  or  city  attorney,  of  any  county  or  city  in  which  such 
nuisance  exists  must  bring  such  action  whenever  directed  by  the  board  of 
supervisors  of  such  county  or  whenever  directed  by  the  legislative  authority 
of  such  town  or  city. 

History:  Ehiacted  March  11,  1872,  re^nactment  of  S  249  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1.  p.  159,  held  anconstltutlonal,  see  history,  {S  ante; 
amendment  approved  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  130. 

NUISANCE.  6.  Same  — Same  — Same  — The  duty  to 

place  lights  and  erect  barriers. 

ing  duty.  eqmty— Damages  mere  incident. 

w      *  8.  Same — Common-law  action. 

2.  Action  for  damages— Resulting  from 

obstruction  of  highway.  Attractive  nuisance "  — Action  for 

negligence  in  maintaining. 

Sa™^^^^™«-0*«tn'«t>0"  o'  P"W'«  10.  Same-Contribntoiy  negligence. 

'  11.  Same  —  NegHgence  of  electric  com- 

5.  Same  —  Same — Same  —  Ineideot,  and  pany  in  maintaining  guy-wire  whM 

collateral  to,  work.  children  might  swing  on  H. 

•  ia«i 
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nuisance: — ABATEMENT — ACTION  BY  WHOM. 


12.  Blaatiog  —  As  not  ipso  facto  a  nui* 

saace. 

13.  Same — In  uninhabited  and  untraveled 

region. 

14.  Board  of  BuperrisoTS — ^Xnterfering  vith 

free  nse  and  enjoTtnent  of  property. 

15.  BasinesB  being  neeeaBary  or  nsefal — 

Presumption. 

16.  Causing  injury  to  right  in  lands. 

17.  Same — ^Nuisance  irrespective  of  calcu- 

lation of  damage. 

18.  Criminal  remedy  —  Does  not  exelada 

ei^ 

19.  Damages — In  addition  to  abatement 

of  nuisance. 

20.  Same— Cireumstanees  of  aggravation 

must  be  pleaded. 

21.  Same— Penalty  prescribed  by  Political 

Code. 

22.  Same — ^Beinedying  evil  complained  of 

after  eommeneement  of  action. 
28.  Same— Use  of  sever  by  city  in  vicin- 
ity of  plaintiff's  land. 

24.  Different  elements  of  damage — Aids' 

ing  from  same  nntsance. 

25.  Effect  of  nuisance — Which  extends  to 

dwelling  honsee  of  neighbors. 

26.  Franchise  from  municipality — To  run 

cars. 

27.  General  demand  for  jury — Befuaal  of. 

28.  Injunction  and  damages — In  general. 

29.  Same  — Stay  of  injunetion  pending 

appeal. 

30.  Injury  to  right  in  land — Injunction. 

31.  JuriBdiction  —  Constitution    has  con- 

ferred upon  superior  court  original. 

32.  Same — ^Damages  incidental. 

83.  Same — Equitable,  through  injunction. 
34.  Same— Where  acta  are  crime  as  well 

as  nuisance. 
85.  Same — Same — ^What  may  be  abated. 

36.  Landlord — Not  liable  for  consequences 

of  nuisance,  when. 

37.  Legitimate  business — ^Founded  upon  a 

local  custom. 

38.  Obatruetion  to  free  nse  of  property. 

39.  Obstruction  to  right  of  way. 

40.  Operation  of  steam  engine — Using  oil 

as  fuel. 

41.  Parties  —  Action  in  name  of  county, 

when. 

42.  Same — Attorney-general  has  authority 

to  inatitute  action. 

43.  Same — City  has  right  to  maintain  ac- 

tion. 

44.  Same  —  Obstruction  affecting  plaintiff 

in  common  with  public. 

45.  Same  ■ —  One   co-tenant   can  enjoin 

threatened  injury. 
46,  47.  Same — ^Provision  of  Political  Code  as 
to  removal  of  obstruction. 


48.  Same — ^Right  to  maintain  obstruction 
to  private  way. 

49, 50.  Same  —  Boad-overseer   as   to  publie 
highway.  ' 

51.  Person  can  not  use  his  own  property, 
'  how. 

62.  Preliminary  injunetion — Oogfat  not  to 
be  granted,  when. 

53.  Proof  that  way  is  publie  way — When 
necessary. 

Sib  Public  nuisance — Action  by  private  in- 
dividual. 

56.  Same — ^Fact  that  nuisance  is  public. 

66.  Same— Failing  to  show  that  other  and 

adjacent  property-owners  in  town 
will  not  snffer. 

67.  Same — Lijuiy  which  may  entitle  priv- 

ate person  to  maintain. 

68.  Same — Many  nuisances  may  occasion 

injury  to  an  individual. 

69.  Same  — Mere  allegation  that  allegetl 

nuisance  is  specially  injurious, 
00.  Same^Mnnicipality  having  right  of 
action  affords  no  good  reason  for 
denying  person. 

61.  Same — Obstruction  to  highway  which 

also  cuts  off  access, 

62.  Same — Prescriptive  right  can  not  be 

set  np  in  favor  of  public  nuisance. 

63.  Bes  judicata — Judgment  in  action  to 

abate  nuisance,  when  a  bar. 

64.  Separate  causes  of  action — For  dis- 

tinct nuisances. 

65.  Unwarrantable  use  of  own  property — 

Damages. 

66.  Verdict  of  jury — Advisory  only. 

67.  Wall  of  adjoining  building  —  Which 

prevents  plaintiff  from  raising  and 
repairing, 

68.  Wrong-doer— Who  contributes  to  dam- 

age, 

69.  Same — Bight  to  injunction. 

Aa  to  aetloa  af  elMtweHt  asalut  rall- 

road*  see,  ante,  i  464  and  note. 

1.  AceempaBTlBs     tk«     nrBcnU*  of 

«vei7  apeele*  of  property— !■  eomspMdIns 

dntr  to  ao  use  ft  as  that  It  shall  not  abuse 
rights  of  other  rocosnlzed  owners. — ^People 
V,  Gold  Run  D.  ft  M.  Co..  «$  CaL  US,  ifii. 

56  Am.  Rep.  80.  4  Pac.  152. 

2.  Action  for  damaaea — Re'aultlnir  from 
obatroetlon  of  Usbwar, — One  who  unlaw- 
fully obstructs  a  public  highway  Is  an  in- 
surer against  any  accident  resultlnff  there- 
from, and  one  who  obstructs  by  virtue  of  a 

license  Is  chargeable  with  ordinary  care,  

Stockton  Automobile  Co.  t.  Confer,  164  Cal 
406,  97  Pac.  881. 

S.  Sam*  —  Samv  —  Obafraetlon  of  »bU1c 
atre*ta, — A  private  contractor,  who  does 
public  work  under  contract  with  a  munici- 
pality, is  reaponaible  for  damages  tor  In- 
juries resulting  from  his  negligence:  he  in 
^ound  to  erect  barriers  and  place  lights,  and 
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when  this  Is  done,  the  question  of  their 
sufficiency  for  the  purpose  Intended,  the 
protection  of  the  public.  Is  for  the  Jury. — 
Stockton  Automobile  Co.  v.  Confer,  164 
Cal.  40S,  97  Pac.  881. 

4.  The  responsibility  of  the  street  su- 
perintendent with  reference  to  the  placing 
of  Ilffhta  and  erection  of  barriers,  for  tbe 
protection  of  the  public  'while  street  work 
is  being:  done,  is  fixed  by  the  provisions  of 
the  general  street  law  (Vrooman  act.  Stats, 
1885,  pp.  160,  161.  15  23,  23.  II  Henning's 
General  Laws,  3d  ed..  p.  3085).  The  munici- 
pality  is  not  responsible. — Stockton  Auto- 
mobile Co.  V.  Confer,  1G4  Cal.  406,  97  Pac 
881. 

5.  Same  —  Same  —  Same  —  Inddent,  aad 
eollateral  to,  work. — While  the  street  su- 
perintendent '  is  not  ordinarily  liable  for 
Injuries  resulting  from  the  personal  neyll- 
sence  of  the  contractor  In  leaving  an 
obstruction  not  an  Incident,  but  collateral, 
to  the  work  being  done,  yet  where  he  has 
received  notice  and  neglectP  to  require 
removal  he  can  not  escape  responsibility 
on  the  ground  that  the  obstruction  is  a  col- 
lateral one, — Stockton  Automobile  Co.  v. 
Confer,  154  Cal.  410.  97  Pac.  881. 

9.  Same  •—  Same  —  Same  —  The  dntr  to 
»Uce  llghta  and  erect  barriera  Is  imposed 
upon  every  one  who  obstructs  the  pub- 
lic streets  for  any  lawful  purpose;  but 
when  this  is  done,  and  they  are  of  a  char- 
acter to  aCFord  such  warning  and  protection 
as  the  public  Is  entitled  to.  their  removal 
without  the  fault  of  the  person  charged 
with  the  duty  of  putting  them  in  place 
relieves  such  person  of  responsibility  for 
injuries  resulting  therefrom. — Stockton  Au- 
tomobile Co.  V.  Confer,  164  Cal.  407,  97  Pac 
881. 

7.  Action  for  nnlaaacc  —  H»t  be  tai 
nivttr— Aaugea  mere  laeldeat,— At  com- 
mon law  action  to  prevent  threatened  nui- 
sance mast  have  been  brought  in  equity,  as 
that  court  alone  was  competent  to  adminis- 
ter proper  relief.  The  above  section  de- 
fining nuisance  declares  it  to  be  subject  of 
action,  and  declares  that  It  may  be  enjoined 
or  ordered  to  be  abated,  and  Judgment  may 
also  award  damages  for  injury.  Relief 
that  was  attainable  In  equity  must  also  .be 
sought  in  that  forum,  for  statute  has  made 
no  change  in  that  respect,  but  has  simply 
permitted  recovery  of  damages  in  same 
action  without  resorting  to  separate  action 
at  law — claim  for  damages  being  regarded 
as  mere  incident  to  main  action. — Court- 
wright  v.  Bear  R.  *  A.  W.  *  M.  Co.,  SO  Cal. 
573,  K70. 

S.  Same — ConMoa-law  actloa. — At  com- 
mon law  an  action  on  case  for  damages 
was  usual  remedy  for  injuries  occasioned 
by  nuisance,  but  in  that  action  nuisance 
could  not  be  ordered  to  be  abated.  Where 
Injury  was  such  that  It  could  not  be  ade- 
quately compensated  by  damages  at  law,  or 
its  nature  was  such  that  it  would  be  con- 
stantly recurring  grievance,  resort  could 
be  had  to  court  of  equity  which  would 


afford  proper  relief  by  injunction  or  order 
that  nuisance  be  abated. — Courtwright  v. 
Bear  R.  &  A  W.  &  M.  Co.,  30  Cal.  673.  576. 

9.  "Attractive  nnliiance"  —  Action  for 
negligence  In  maintaining. — In  such  an  ac- 
tion, baaed  upon  the  negligence  of  the 
defendant  In  allowing  a  guy-wire  to  hang 
In  such  a  position  as  to  attract  children  to 
swing  thereon,  where  such  swinging  would 
be  likely  to  bring  It  in  contact  with  a  high 
tension  electric  wire,  an  Instruction  which 
took  these  questions  from  tbe  Jury  Is  held 
erroneous. — Pierce  v.  United  Qas  Ss  ESL  Co., 
161  Cal.  178.  184,  118  Fac.  700. 

Am  to  awlnglng  of  United  States  anpreme 
court  from  the  "humane"  to  tbe  "hard" 
doctrine  regarding  "attractive  nuisances," 
see  United  Zinc  &  Chemical  Co.  T.  Britt, 
—  U.  S.  — ,  66  L.  ed.  — ,  42  Sup.  Ct.  Rep. 
299.  94  Cent.  U  J.  347. 

10.  Same  —  Contrlbntory  negligence.^ — It 
is  held  to  be  a  question  for  the  Jury  whether 
the  injured  person  had  attained  such  an  age 
that  he  was  not  within  tbe  protection  of 
the  "attractive  nuisance"  doctrine  in  de- 
termining whether  he  was  guilty  of  con- 
tributory negligence  or  not.  —  Pierce  v. 
United  Gas  &  BI.  Co.,  161  Cal.  176,  187,  118 
Pac  700. 

11.  Same  —  Negllgcnec  of  electric  com- 
pany In  maintaining  gny-wlrc  where  chil- 
dren might  swing  on  It  to  their  probsble 
injury,  although  not  Itself  dangerous,  sucli 
guy-wire  might,  on  account  of  the  prox- 
imity of  high  tension  electric  wires,  readily 
become  so,  and  constituted  an  "attractive 
nuisance"  as  the  same  is  understood  In  the 
decisions. — ^Pierce  v.  United  Oas  A  Bl.  Co., 
161  Cal.  176,  181,  118  Pac.  700. 

12.  Blasting— As  not  Ipso  facto  a  bvI- 
■ance. — The  process  of  blasting,  without 
reference  to  the  locality,  is  not  so  Intrin- 
sically dangerous  aa  to  constitute  a  nui- 
sance per  ae,  so  as  to  ^en4^r  the  blaster 
liable  for  Injuries,  without  regard  to  thi- 
question  of  whether  he  was  or  was  not 
negligent. — Houghton  v.  Loma  Prleta  Lum- 
ber Co..  162  Cal.  BOO.  603,  14  Ann.  Cas.  1169. 
14  L.  R.  A.  (N.  S.)  913.  93  Pac.  82;  Houghton 
V.  Loma  Prleta  Lumber  Co.,  162  Cal.  674. 
676,  14  Ann.  Cas.  1159,  93  Pac.  377. 

IS.  Same — In  nnlnbnblted  and  nntravclcd 
region. — Where  the  Injury  complained  of  was 
Incurred  by  a  traveler  as  a  result  of  blast- 
ing by  a  contractor  In  the  construction  of 
a  road  through  an  uninhabited,  practically 
untraveled,  .wild,  mountainous  region,  the 
contractor  and  not  the  employer  Is  alone 
responsible,  and  he  only  for  negligence.— 
Houghton'  X<oma  Prleta  Lumber  Co..  162 
Cal.  676,  14  Ann.  Caa.  1169,  93  Pac.  S77. 

14.  Board  of  saperrlsovs  —  Interfering 
with  free  mmo  and  enjoyment  of  property  of 

plaintiff,  who  Is  owner  of  right  of  way  for 
toll  road  and  entitled  to  possession  thereof, 
and  action  of  such  supervisors  being  to 
deprive  him  of  his  toll,  sufllclent  case  in 
equity  is  presented  to  sustain  Injunction 
ngalnst  county  enjoining  It  from  Interter- 
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Ing  with  or  obstructing  use  or  platntlfTs 
property  by  asserting  adverse  claim  tl)ere> 
to,  and  denying  him  right  to  collect  tolU. — 
Welsh  V.  County  of  Plumas.  80  Cal.  338,  343, 
22  Pac.  2fi4. 

Am  tm  obatrnctlOK  of  free  luw  vf  property. 

see  par.  38,  this  note. 

IS.  Bnalnese  belHi:  neceasnrr  or  lurfal— 
Presninp4loM  always  la  that  there  is  proper 
place  and  proper  manner  for  carrying  It 
on.  It  can  hardly  be  said  that  It  Is  lawful 
business  which  can  not  be  carried  on  with- 
out detrlmen  t  to  surrounding  people. — 
Tuebner  v.  California  St.  R.  Co„  66  Cal. 
171,  174,  4  Pac.  1162. 

19.    Cawlav  iBlnry  to  ricfet  la  lanAk — 

Wrongfully :  causing  water  to  flow  upon 
another's  land  which  would  not  flow  there 
naturally  Is  to  create  nuisance  per  se.  It 
Is  Injury  to  right  In  land,  and  it  can  not 
be  continued  because  other  people  (whether 
Jurors  or  not)  might  have  low  estimate  of 
damages  which  it  causes,  and  especially  is 
this  so  when  continuance  of  wrongful  act 
might  ripen  Into  right  In  nature  of  ease- 
ment of  servitude. — Learned  v.  Castle,  78 
Cal.  454,  460,  18  Pac.  872.  21  Pac.  11.  Se« 
Merced  M.  Co.  v.  Treman,  7  Cat.  317,  322, 
68  Am.  Dec.  262;  Hicks  v.  Michael,  16  Cal. 
107,  116;  LeacTi  v.  Day.  27  Cal.  643,  646; 
More  v.  Masslnl,  32  Cal.  590,  694;  Richards 
V.  Dower,  «4  Cal.  62,  64,  28  Pac.  118. 

17.  Same— Nnlnnee  IrrespeMlve  of  cal- 
pulatlo*  of  damage. — I,arge  portion  of  wa- 
ter flowing  onto  and  over  plaintiff's  land 
being  caused  to  flow  there  by  acta  of  de- 
fendants,' although  It  was  true  that  any 
damages  done  from  water  so  (Aused  to  flow 
by  defendants  was  mingled  with  water  from 
other  sources  which  was  larger  in  volume 
than  that  brought  there  by  defendants, 
and  though  it  may  have  been  difflcuit  to 
separate  mingled  elements  of  mischief  and 
calculate  witlr  any  great  exactness  the  pro- 
portionate amount  of  damage  done  by  each, 
yet  this  Is  no  warrant  for  flndlng  that  all 
damage  was  done  by  other  water  and 
practically,  none  by  water  poured  on  plaln- 
tlflTs  lands  by  defendants'  acts. — L,earned  v. 
Castle,  78  Cal.  464,  460,  18  Pac.  872,  21 
Pac.  11. 

18.  Criminal  remedy^Doea  mat  exelade 
civil. — Fact  that  acts  complained  of  are 
made  misderaeanor  by  Penal  Code  and 
punishable  as  such,  does  not  make  them 
less  nuisance,  nor  imply  that  legislature 
Intended  to  make  criminal  remedy  exclu- 
sive of  civil. — People  v.  Truckee  L.  Co..  Ii6 
Cal.  397.  402.  39  L.  R.  A.  581.  48  Pac.  374. 

An  to  inrlsdietlon  and  abBlement  where 
metn   are  erinies  as  well   ■•  ■nlSBBee,  see 

pars,  34.  35,  this  note. 

10.  Damage*— In  addition  to  abatement 
of  nnlmnce. — Nuisance  may  be  abated,  and 
If  property  has  been  rendered  temporarily 
valuelesv  by  reason  of  obstruction,  plaintiff 
may  be  restored  to  full  enjoyment  of  tils 
property,  and  be  paid  for  it  besides. — Mop- 


kins  V.  Western  Pac.  R.  Co.,'  50  Cal.  190, 
194. 

As  to  abatement  of  nntsances  not  preju- 
dicing right  of  any  person  to  recover  dam- 
agee  for  Its  past  exlstenee,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  i  3484  and  note. 

Am  to  allegation  of  dnmages  In  action  to 
enjoin  nnlannce.  eee,  ante,  i  S26  and  note 
par.  287. 

As  t«  nle  an  to  mcasnn  of  damagca,  see 

note  13  L.  R.  A.  822. 

30.  Same — CIreanistaBces  of  aggravation 
mnat  be  pleaded  in  such  manner  that  there 
may  be  no  ambiguity  or  uncertainty  In 
determining  that  they  are  set  forth  solely 
for  purpose  of  establishing  claim  to  puni- 
tive damages,  otherwise  such  damages  will 
not  be  allowed.  If  they  are  pleaded  in 
such  manner  as  would  be  proper  in  action 
brought  to  recover  damages  other  than 
those  for  trespass,  complaint  for  that  rea- 
son will  be  subject  to  demurrer  for  mis- 
Joinder  of  causes  of  action. — LAmb  v.  Har- 
baugh.  105  Cal.  680,  690,  39  Pac.  56. 

21.  Same — PenBlty  prescribed  by  Polltl- 
enl  Code  as  damages  for  obstruction  to 
highway  Is  to  be  enforced  only  as  provided 
for  in  such  code.  Action  In  name  of  county 
to  abate  such  obstruction  as  a  nuisance 
rests  upon  general  equity  powers  of  court, 
and  not  on  sections  of  Polittcat  Code,  and 
penalty  can  not  be  recovered  in  such  ac- 
tion.— County  of  Sierra  v.  Butler,  136  Cai. 
547,  651.  69   Pac.  418. 

22.  Same  —  Remedying  evil  complained 
of  after  eommcBCemcBt  of  action  does  not 
Interfere  with  plaintlflT's  right  to  recover 
damages  for  injury  sustained  before  com- 
mencement of  suit. — Tuebner  v.  California 
St.  R.  Co..  66  Cal.  171,  175.  4  Pac.  1162. 

3S.  Some  —  Use  of  eewer  by  city  la  vi- 
cinity of  plalntlS'a  Inad  constitutes  nui- 
sance which  he  is  entitled  to  have  abated. 
Trial  court  flndlng  that  city  discharged  Its 
sewage  through  an  open  trough,  but  not 
flndlng  that  such  sewage  was  discharged 
onto  or  over  plaintiff's  lands,  confines  dam- 
ages to  those  resulting  from  use  of  such 
open  sewer. — Adams  v.  Modesto,  131  Cal. 
601,  603,  63  Pac.  1083. 

24.    Ulfferent     elements     of  damage  

Arising  from  same  nnlsaaec  do  not  consti- 
tute different  causes  of  action. — AstlU  v. 
South  Yuba  W.  Co.,  146  Cal.  55.  S7.  79  Pac. 
694. 

3S.  Effect  of  aalaance  —  Whieh  exteado 
to  dwelling  honses  of  aclghboni  to-such  an 
extent  as  to  render  their  occupancy  mate- 
rially uncomfortable,  Is  a  private  nuisance 
as  to  each  person  thus  injured  for  which 
he  may  have  his  private  action  in  which 
the  nuisance  may  be  enjoined  or  abated  as 
well  as  damages  recovered. — Melvln  v.  E. 
B.  &  A.  L.  Stone  Co.,  7  Cal.  App.  827,  329, 
94  Pac.  390. 

SO,  PrandilMc  from  maalclpallty— To  mn 
ears. — A  franchise  from  municipality  to  run 
cars  along  a  street  is  not  franchise  to  mm- 
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terially  Injure  plaintiffs  in  their  property 
rlslits. — Tuebner  v.  California  St.  R.  Co.,  Sfi 
Cal.  171,  176,  4  Pac.  1162. 

37.    General    demand    for  Jvrr— Rcfnsal 

of. — A  general  demand  for  Jury  to  try  en- 
tire cause  consisting  of  legal  and  equitable 
issues  may  be  properly  refused. — Meek  v. 
De  Latour,  2  Cal.  App.  261,  8S  Pac.  SOO,  301. 

£8.    InjDnctlon  and  daniacea— In  seneraL 

— Where  the  operation  of  a  cement  plant 
results  In  the  destruction  of  th«  Bdjoinlng 
property,  the  owners  of  the  latter  will  not 
be  limited  to  their  legal  remedy  of  dam- 
ages for  the  value  thereof,  since  this  would 
he  the  unauthorized  seizure  of  private 
property  for  other  than  a  public  use.  Hence, 
In  such  case,  where  an  injunction  restrain- 
ing such  operation  has  been  ordered,  the 
appellate  court  will  not  stay  Che  operation 
of  such  injunction,  pending  appeal,  not- 
withstanding defendant's  property  is  a 
very  important  enterprise,  and  its  value 
much  greater  than  that  of  the  plaintiffs, 
even  though  the  appellants  offer  to  furnish 
a  bond  equal  to  the  value  of  all  their 
property  to  indemnify  them. — Hulbert  V. 
California  Portland  Cement  Co.,  Ifil  Cal. 
239,  244.  11$  Pac.  928. 

39.  Same  —  Star  of  Injunction  pending 
nppeal. — Upon  the  question  as  to  whether  a 
court  of  equity  should  refuse  an  Injunction 
v/here  pialntiffi's  injury  from  the  denial  of 
the  relief  would  be  far  less  than  that  of 
the  defendant  If  the  Injunction  were 
granted,  it  is  held  that  consideration  should 
be  left  to  the  hearing  on  the  merit*  of  the 
appeal,  and  that  it  was  not  properly  de- 
terminable on  a  motion  to  stay  proceedings 
pending  such  appeal:  a  stay  of  execution 
being  neither  necessary  nor  proper  to  the 
complete  exercise  of  appellate  Jurisdiction 
(Sloss,  Angellottl  and  Shaw,  J.  J., — Hulbert 
V.  California  Portland  Cement  Co.,  161  Cal. 
239.  255,  118  Pac.  928. 

30.    Injury  to  rigbt  In  land— Injunction. 

— The  injury  being  to  right  in  land,  right 
to  Injunction  does  not  depend  upon  extent 
of  damage  measured  by  money  standard. 
The  main  object  of  action  is  to  declare 
nuisance,  and  prevent  continuance  by  man- 
datory Injunction. — Learned  v.  Castle,  7S 
Cal.  454,  461,  462,  18  Pac.  872,  21  Pac.  11. 

SI.  Jnrtndictlon  —  Contitltutlon  han  eon* 
ferrad  apaa  aaperlor  court  orlvfaal  Juris- 
diction "In  all  cases  of  equity,"  and  also  "of 
aetions  tO'  abate  or  prevent  nul~;ince."  If 
plaintiff  would  merely  seek  Judgment  for 
damages  sustained,  hla  action  may  be 
brought  either  in  superior  court  or  In  Jus- 
tices' court,  according  to  amount  of  dam- 
ages claimed  by  him.  If  he  seek  abatement 
or  prevention  of  nuisance,  he  can  bring  his 
action  only  in  superior  court.  Such  action 
may  be  maintained  In  that  court  whether 
he  seeks  In  addition  thereto  to  recover 
damages  in  excess  of  three  hundred  dollars, 
or  even  if  no  damages  are  claimed. — Mc- 


Carthy T.  Gaston  R.  M.  A  Mtn.  COq  144  Cal. 
642,  646,  78  Pac.  7. 

32.  Same  —  Dnmnge*  Incidental. — Action 
to  abate  a  nuisance  is  action  in  equity,  and 
demand  for  damages  is  but  Incidental  to 
main  purpose  of  suit.— Meek  t.  De  Latour, 
2  Cal.  App.  274,  83  Pac.  300,  301. 

38.  Same  —  Equitable,  through  Injunc- 
tion.— Prevention  or  abatement  of  nuisance 
is  to  be  accomplished  by  means  of  injunc- 
tion, either  prohibitive  or  mandatory,  and 
action  therefor  Is  within  equitable  Juris- 
diction of  court,  and  is  to  be  governed  by 
principles  prevailing  in  that  jurisdiction. — 
McCarthy  v.  Oaston  R  M.  ft  HIn.  Co.,  144 
Cal.  642,  644.  78  Pao.  7. 

84.  flame~Wkera  acta  are  crime  as  well 
aa  noiwacc* — ^Whlla  a  court  of  equity  has 
no  Jurisdiction  to  enjoin  the  commlaalon  of 
acts  which,  if  committed,  such  as  the  In- 
decent exposure  defined  In  section  311  of 
the  Penal  Code,  yet*  where  the  threatened 
acts  in  addition  to  being  an  Indictable 
offense  also  constitute  a  public  nuisance 
courts  of  equity  are  vested  with  jurisdic- 
tion to  Interpose  their  Injunctive  process 
to  prevent  injury  which  wlU  result  from 
the  maintenance  thereof. — Wels  v.  Supe- 
rior Court,  30  Cal.  App.  730,  159  Pac  464. 

SB.  Snmc — Same— What  may  be  abated. 

— Any  act  which  is  an  offense  against  pub- 
lic decency,  or  any  public  exhibition  which 
is  offensive  to  the  senses,  whether  of  sight, 
sound,  or  smell,  or  which  tends  to  corrupt 
public  morals  or  disturb  the  good  order  and 
welfare  of  society  la  a  public  nuisance  for 
the  abatement  of  which  the  district  at- 
torney may  bring  an  action  In  the  name 
of  the  people. — Wels  v.  Superior  Court,  SO 
Cal.  App.  730,  158  Pac.  464. 

86.    I.aadlard  —  Not    liable    for  eonac- 

quenees  of  nuisance,  when.— A  landlord  Is 

not  liable  for  consequences  of  nuisance  in 
connection  with  building  in  possession  and 
control  of  his  tenant  unless  nuisance  occa- 
sioning Injury  existed  at  time  premises 
were  demised,  or  structure  was  In  such 
condition  that  it  would  be  likely  to  become 
nuisance  In  ordinary  and  reasonable  use 
of  Same  for  purpose  for  which  It  was  con- 
structed or  let,  and  landlord  failed  to  re- 
pair it. — Kalla  V.  Shattuck,  69  Cal.  593,  597, 
58  Am.  Rep.  568,  11  Pac.  346;  Riley  v.  Slmp-- 
son,  83  Cal.  217,  318,  7  L.  R.  A.  632,  23  Pac. 
293. 

&7.  Legitimate  baalDcaB  — Founded  upon 
a  local  custom  may  grow  into  a  force  to 
threaten  safety  of  people  and  destructiaii 
to  public  and  private  rights,  and-  when  it 
develops  Into  that  condition,  custom  upon 
which  It  was  founded  becomes  unreason- 
able because  dangerous  to  public  and  pri- 
vate rights,  and  cannot  be  Invoked  to  Jus- 
tify continuance  of  business  In  an  unlawful 
manner. — People  v.  Gold  Run  D.  ft  M.  Co.. 
66  Cal.  138.  151,  66  Am.  Rep.  30.  1  Pac.  llSt. 
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38.    Obatrnctfon  to  frve  use  of  prepertr 

BO  as  to  Interfere  with  Us  comfortable  en- 
joyment is  nuisance  and  may  be  enjoined , 
or  abated.  Such  obstruction  must  neces- 
sarily have  an  actual  existence  before  It 
can  be  nuisance,  and  objection  that  Injunc- 
tion ouffht  not  to  be  granted  because  It 
appeared  that  obstruction  sought  to  be  en- 
joined actually  existed  at  and  before  time 
of  fillner  complaint  can  not  be  suatalned. 
Judgment  might  be  in  direct  terms  that 
obstruction  be  removed  and  nuisance 
abated;  but  mandatory  injunction  restrain- 
ing defendant  from  obstructing  or  main- 
taining any  obatruction  has  same  effect. — 
Gardner  Stroever,  89  Cat.  26,  30,  26  Pac. 
618. 

As  to  hoard  of  anpervUoTS  Interfering 
with  free  oM  aad  eajoymcnt  of  property. 

see  par.  14,  this  note. 

89.  Obstmctlon  to  right  of  way.—Any 
peraon  creating  or  assisting  to  create  and 
maintain  obatnictlon  Upon  right  of  way  is 
liable  to  be  sued  for  its  abatement  and  for 
damaKes.~Hardln  t.  Sin  Claire,  IIB  Cal. 
460,  468,  47  Pao.  863. 

40.  OpcmtloK  «f  atcwn  engine  Ualng 
oil  MS  fncl  and  generating  large  amount  of 
smoke  and  soot  In  the  immediate  proximity 
at  dwelling  houses  and  by  means  of  which 
the  property  la  damaged  and  rendered  in- 
capable of  comfortable  and  convenient  oc- 
t-upatlon  may  constitute  a  nuisance  which 
the  owner  of  the  property  may  have  en- 
joined in  his  personal  action  therefor. — 
Melvln  V.  B.  B.  &  A.  L.  atone  Co..  7  Cal. 
App.  327,  329,  94  Pac.  390. 

41.  Parties — Action  In  name  of  eonnty, 
when.. — County  has  special  Interest  in  pres- 
ervation of  county  roads  which  authorizes 
It  to  resort  to  Buch  remedial  measures  as 
will  preserve  these  highways  for  free  and 
unobstructed  use  of  public— County  of 
Sierra  v,  Butler,  186  Cal.  547.  550.  69  Pac. 
418.  See  People  ex  rel.  Bryant  v.  Holladay. 
93  Cal.  241,  248,  27  Am.  St.  Rep.  146,  29  Pao. 
54;  San  Francisco  V.  Buckman,  111  Cal  26, 
30,  43  Pac.  396. 

Am  to  all  peraona  engaged  In  commlaslon 
nf  wrongfnl  nets  which  conatltnle  nnlMnce 
being  enlolned  generally  or  acvcrally,  see, 
ante,  S  526  and  note  para.  247-849. 

As  to  partlcn  defendant  In  aetlona  of  In- 
Jnnctlon,  see.  ante,  §  526  and  note  para,  242- 
260. 

As  to  relator  not  being  neeeaaary,  bnt  nt- 
lomey-gencrnl  may  vnlMtnln  action  np«n 
bla  own  information  to  nbntc  nnlHnnee,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  f  8493  and  note 
par.  23. 

Aa  to  right  of  eonnty  to  maintain  action 
to  enloln  nuisance  with  rcterenee  to  high- 
way breaaae  It  has  special  Interest  In 
preservation  of  road,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  j  3493  and  note  pars.  7,  8. 

As  to  road-overseer  commenclna  action 
tn  abate  an  ancroncbment  to  highway  n»  ■ 


naUnnce  In  ease  anch  encroachment  la  Mot 
removed  npon  demand,  see  Kerr's  Cyc.  Fol.' 
Code.  2d  ed.,  9  2734  and  note. 

Aa  to  several  abntting  owners  Joining  as 
plaintiffs.  Bee,  ante,  {  626  and  note  par.  250. 

42.  Same— Attorney-general  has  author- 
ity to  luatltate  action  to  abate  obstructions 
upon  public  street  which  constitute  public 
nuisances,  and  he  may  bring  action  tor 
such  pun>oae  In  name  of  people. — People  t. 
Beaudry.  91  Cal.  218,  220,  27  Pao.  610. 

4B.  Sanu! — City  has  right  to  maintain 
nctlen  to  prevent  unlawful  obstruction  of 
street  as  would  people  of  state. — People 
ex  rel.  Bryant  v.  Holladay,  93  Cal.  241, 
248.  27  Am.  St.  Rep.  146,  29  Pac.  64;  San 
Francisco  V.  Buckman,  111  Cal.  25,  80,  43 
Pac.  396. 

44.  Same — Obatraetion  affecting  plaintiff 
In  common  with  public  at  large,  although 
in  greater  degree,  he  cannot  have  his  prl- 
vate  action,  but  If  he  Is  thereby  obstructed 
in  free  use  of  his  property  and  Its  com- 
fortable enjoyment  by  him  is  thereby  In- 
terfered with  and  to  some  extent  prevented, 
can  It  be  said  he  sutfers  only  In  common 
with  public  at  large?  Whether  certain 
alleged  obstructions  amount  to  nuisance  or 
not,  is  not  question  for  court,  but  for  Jury 
to  decide. — ^Blane  v.  Klumpke,  29  CaL  166, 
169. 

45.  Snme  —  One  eo-fennnt  cnn  enjoin 
threatened  Injury. — Co-tenants  being  en- 
titled to  use  of  all  waters,  outsider  divert- 
ing any  from  them  injures  all  and  each 
of  them,  and  is  guilty  of  trespass  on 
rights  of  each  and  every  one  of  such  co- 
tenants,  and  each  of  them  has  right  to 
have  preventive  power  of  court  of  justice 
to  put  stop  to  his  Illegal  acts. — Lytle  Creek 
W.  Co.  V.  Perdew.  6S  Cal.  447,  454,  4  Pac. 
426. 

40,  Same — Provlalon  of  Political  Code  mm 
to  removal  of  obstruction  from  highway  does 
not  seem  to  provide  for  case  where  cause 
of  obstructions  Is  remote  from  highway 
and  could  not  be  removed  by  road  overseer 
under  any  authority  given  him  by  statute: 
and  where  obstruction  could  be  removed 
in  no  other  effectual  way  than  closing 
down  mining  operations  of  defendant,  only 
effective  method  to  reach  Injury  and  pre- 
vent its  continuance  Is  by  bill  In  equity  to 
enjoin  defendants  from  doing  acts  com- 
plained of,  and  such  action  la  properly 
brought  In  name  of  county. — County  of 
Sierra  v.  Butler,  186  Cal.  647,  661,  69  Pac. 
418. 

47.  Oompant  San  Benito  County  v. 
Whitasldes,  61  Cal.  416;  Bailey  t.  I>ale,  71 
CaL  84,  87,  11  Pao.  804;  Hall  v.  Kauftman, 
106  Cal.  461,  462,  89  Pa«.  766. 

48.  Snme  — Right  te  maintain  •batrnc- 

tlon  to  private  way  to  detriment  of  owner 
thereof  does  not  exist  In  favor  of  special 
administrators,  although  such  obstruction 
was  formerly  placed  there  by  decedent. 
They  can  not  maintain  nuisance  as  long  as 
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they  remain  special  adminletrators  and 
claim  that  Injured  party  can  maintain  no 
action  to  abate  or  enjotn  It.  They  are 
properly  made  partlee  defendant,  and 
plalntirc,  upon  proving  his  ease,  would  be 
entitled  to  Judgment  against  them  enjoin- 
ing or  abating  nuisance,  and  (or  such  dam- 
ages as  they,  by  their  wrongful  acts,  had 
caused  him  to  aulCer. — Hardin  t.  Sin  Claire, 
115  Cal.  4«0,  463,  47  Pao.  363. 

49.  Same— Rond-overaeer  aa  to  public 
biKhwnyK, — Action  to  abate  nuisance  caused 
by  obstruction  to  public  highway  should 
be  brought  In  name  of  road-overseer;  ac- 
tion in  name  of  county  can  not  be  sup- 
ported.— San  Benito  County  v.  Whltesldes, 
61  Cal.  416;  Bailey  t.  Dale,  71  Cal.  34,  37,  11 
Fac.  804:  Hall  v.  Kauttman.  106  Cal.  461. 
452,  39  Pac.  766. 

BO.  DlatlHsnlafeedt  County  of  Sierra  T. 
Butler,  136  Cal.  547,  550.  69  Pac.  4l8. 

SI.  PenoB  can  not  ase  his  owb  property, 
ho-n, — It  Is  a  general  rule  of  law  that  a 
person  may  not  use  his  own  property,  even 
In  and  about  business  lawful  In  Itself,  If 
It  be  used  In  such  manner  as  to  seriously 
Interfere  with  another's  enjoyment  of  his 
right  in  use  of  his  property. — Tuebner  v. 
California  St.  R.  Co.,  66  Cal.  171,  178.  4  Pac. 
1162. 

5S.  Prcltniliiary  iBjnnetlOB— Ought  not  to 
b*  gmntrd,  when. — Alleged  nuisances  ought 
not  to  be  abated  by  preliminary  injunction 
in  ordinary  cases,  since  it  might  appear  on 
trial  that  alleged  nuisance  was  not  nuK 
•eance,  or  that  plaintiff  had  no  right  to  sue 
for  Its  abatement  In  his  own  name. — Gard- 
ner T.  Stroever,  83  Cal.  26.  29,  26  Pac.  618. 

Am  to  mandatory  prellmlnnrr  Injunction 
being  ■eldom  Jniitllled.  see  ante  S  526  and 
note  par.  16. 

SS.  Proof  (hat  way  la  public  war — When 
ueceasarr. — Proof  that  way  Is  public  way 
Is  necessary  In  action  on  behalf  of  people 
to  abate  nuisance  upon  such  alleged  high- 
way.— People  ex  rel.  Howland  T.  Dreher, 
101  Cal.  271,  274,  86  Pac.  867.  See  People  ex 
rel.  Schnell  t.  Sausalito  U  &  F.  Co.,  106 
Cal.  621,  632.  40  Pac  11. 

94.  Pablle  KnlaaMce— AdloB  by  private 
IndlvldaaL — Obstruction  to  public  highway 
so  as  to  prevent  travel  will  not  cause  spe- 
cial Injnry  to  an  Individual  such  as  will 
enable  him  to  maintain  action  to  abate 
nuisance,  even  when  such  highway  con- 
stitutes only  means  by  which  individual 
can  reach  his  property, — Hargro  v.  Hodg- 
don,  89  Cal.  628,  628,  26  Pac.  1106.  See 
Aram  v.  Schallenberger,  41  Cal.  449,  460; 
San  Jose  R.  Co.  v.  Brooks.  74  Cal.  463,  465, 
16  Pac.  360. 

A«  to  act  wUeli  affects  ponalderable  num- 
ber of  persoas  b»lac  none  tbe  less  nnlaance 
bcemitc  tbe  extent  ef  the  aBaoyancc  or 
dauMR  la  nneqnol,  see  Kerr's  Cyc,  Pen. 
code,  2d  ed.,  I  371. 


Aa  to  deteltloa  of  public  nulMoneeo,  see 

Kerr's  Cyc.  Pen.  Code,  2d  ed.,  S  370  and 
note. 

As  to  inlury  being  required  to  be  special 
In  cbaraeter  before  private  party  ouy  re- 
stniia  obstmetlon  to  publto  bighway,  see 

ante  |  526  and  note  pars.  88,  84. 

As  to  llttfrral  and  rlparlaa  ownera  bclns 
entitled  to  lalnnetloa  to  reatraln  nnlsanee 
wbere  their  Injury  la  different  in  kind  from 
that-snffered  by  general  puMIe,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  t  8493  and  note 
par.  12. 

As  to  obRtmctlag  highways  being  »al. 

sance,  see  note  16  Am.  St.  Rep.  209. 

As  to  penalty  for  maintaining  a  public 
■nlsance,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed., 
9  373a. 

As  to  private  peraon  maintaining  action 
for  public  nuisance  If  It  Is  specially  inJU'- 
rlous  to  himself,  see  Kerr's  Cy^Q.  Civ.  Code, 
2d  ed.,  S  3498  and  note. 

As  to  private  right  of  aetlOM  for  pubHe 
Buiaanee  on  highways,  see  note  8  Zj.  R.  A. 

832. 

Aa    to    pnblle   nnlaancea    generally,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  H  3480-3496 
and  notes. 

Aa  to  pnblle  nalsaiice  en  highways,  see 

note  8  U  R.  A.  830-832. 

Aa  to  xemedtea  agaloat  publte  nnlaatsce, 

see  Kerr'a  Cyc.  Civ.  Code,  2d  ed.,  J  3491. 

As  to  right  of  private  persmui  or  eor- 
porntlou  tm  oceapy  or  ohatruet  pubHc 
atreetn,  see  note  1  Am.  St.  Rep.  480-484. 

As  to  suffering  from  Injury  or  aoaeyance 
from  a  nulsonee  In  •  different  degree  mly 
from  general  pablic  bnt  not  different  la 
kind,  not  giving  right  of  private  nctian  to 
abnte  nulaanec,  see  Keer's  Cyc.  Civ.  Code, 
2d  ed..  i  3493  and  note  par  12. 

5S.  flame— Fact  that  aalaanec  Is  pablte 

does  not  deprive  Individual  of  his  action  In 
cases  where,  as  to  him,  It  is  private  ob- 
struction to  free  use  and  enjoyment  of  his 
private  property. — Fisher  v.  Zumwalt,  123 
Cal.  493,  496,  61  Pac.  82. 

B6.  Same — Falling  to  show  that  ether 
nod  adjacent  property-owners  in  town  will 

not  suffer  like  detriment  and  Injury  with 
plaintiff  makes  complaint  fatally  defective. 
Though  complaint  does  allege  that  ttiere 
are  other  such  property-owners,  yet  plead- 
ing is  to  be  construed  most  strongly  against 
pleader  and  designation  of  premises  as  In 
certain  tow#  gives  rise  to  presumption 
that  there  are  other  inhabitants  and  own- 
ers of  property  therein.  If  there  were  no 
other  Inhabitants  of  town  so  situated  as 
to  be  injured  by  alleged  nuisance,  com- 
plaint should,  In  some  form,  affirmatively 
disclose  that  fact,  since  It  Is  essential  to 
show  special  Injury  to  plalntilT.— Siskiyou 
Z<.  *  M.  Co.  T.  Roatel,  121  Cal.  611,  513. 
63  Pac.  Ills. 
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S7,  Sane— Injprr  whicb  may  eatltle  pri- 
vate perann  to  maintain  action  to  abate 
pubtlc  nuisance  must  be  injury  to  plaintiff's 
property,  or  to  private  right  Incidental  to 
such  private  property ;  and  where  Injury 
iB  Of  this  nature,  injured  person  may  main- 
tain action,  although  private  rights  of  In- 
definite number  of  other  persona  may  be 
infringed  and  Injured  In  same  way  by  same 
nuisance. — Llnd  v.  San  Luis  Obispo,  109 
Cal.  340,  iU,  42  Fac.  437. 

BS.  Sa — Ma mj  ■■iaaaeea  mmr  oeea- 
alan  tajarr  (o  an  ladivMaal  for  which  ac- 
tion will  not  He  by  blm,  In  his  private  ca- 
pacity, unless  he  can  show  special  damage 
lo  his  person  or  property  difTerlng  In  kind 
and  degree  from  that  which  Is  sustained 
by  other  persons  who  are .  subjected  to 
similar  injury.  Among  such  may  be  men- 
tioned Invasion  of  common  and  public  right 
which  every  one  may  enjoy,  such  as  use  of 
highway,  or  canal,  or  public  landing  place. 
This  class  of  nuisances  Is  conSned,  in  most 
cases,  to  where  there  has  been  Invasion  of 
right  which  Is  common  to  every  person  In 
community,  and  not  to  where  wrong  has 
been  done  to  private  property  or  private 
rights  of  individuals,  although  many  indi- 
viduals may  have  been  injured  in  same 
manner  and  by  same  means. — Fisher  v. 
Zumwalt,  12S  Cal.  493.  495,  61  Pac.  82.  Sea 
Lewlston  T.  Co.  t.  Shaata  W.  R.  Co.,  41 
Cal.  562,  E6E;  Payne  v.  McKlnley.  64  Cal. 
532.  533;  Sullivan  V.  Royer,  72  Cal.  248,  250,  1 
Am.  St.  Rep.  61,  13  Pac.  6S5;  McClosltey  v. 
Kreling,  76  Cal.  611.  613,  18  Pac.  4S3:  Gard- 
ner V.  Stroever,  89  Cal.  26,  29.  26  Pac.  618; 
Hargro  v.  Hodgdon,  89  Cal.  623,  628.  26  Pac. 
1106:  Llnd  V.  San  Luis  Obispo,  109  Cal.  340, 
343.  42  Pac.  437;  Siskiyou  L.  &  M.  Co.  v. 
Rostcl,  121  Cal.  611,  fil3,  GS  Pac.  1118; 
Spring  Valley  W.  W.  v.  Flfleld.  136  Cal.  14, 

15.  68  Pac.  lOS.  Haas.  Wesson  v.  Wash- 
burn Iron  Co..  95  Mass.  (13  Allen)  95,  00  Am. 
Dec.  181 ;  Stetson  v.  Faxon,  36  Mass.  ( 1 9 
Pick.)  147.  31  Am.  Dec.  123.  N.  J.  Ross  v. 
Butler.  19  N.  J.  Eq.  «4  C.  E.  Or.)  294,  97  Am. 
Dec.  654.  N.  Y.  Lansing  v.  Smith,  4  Wend. 
»,  21  Am.  Dec.  89. 

W.  Same— M*rc  allecallaa  that  allesed 
nalaanee  Is  Mpeclally,  Injnrloaa  to  plaintiff 
U  InsufHcient  In  action  by  private  person  to 
abate  public  nuisance.  Such  allegation  Is 
m«re  conclusion  of  law.  Specific  facts  must 
be  alleged  showing  that  maintenance  of 
nuisance  results  in  Bpeclal  injury  to  him, — 
Spring  Valley  W.  W.  v.  Flfleld,  136  Cal.  14, 

16.  68  Pac.  108. 

(W.  Same— Hnalclpallty  liai«BS  right  of 
aetloB  aflorda  mo  KfM<  reaaoa  for  dcnrlav 
peraaa  all  remedies  for  actual  loss  and  in- 
juries which  he  may  sustain  In  his  person 
or  property  by  unlawful  acts  of  another, 
although  it  may  be  valid  ground  for  re- 
fusing redress  to  individuals  for  mere  In- 
vasion of  common  public  right. — Llnd  v. 
San  Luis  Obispo,  109-  Cal.  S40,  344.  I4S,  42 
Pac.  487. 


61.  Sane — ObstFaetioa  to  highway  which 
bIho  cats  oil  access  from  party's  premises 
to  public  highway,  to  such  extent  becomes 
private  nuisance,  and  party's  complaint  Is 
not  that  It  obstructs  street  or  road,  but 
that  It  prevents  him  from  reaching  It. — 
Hargro  v.  Hodgdon,  89  Cal.  623,  628,  26  Pac. 
1106. 

es.  Smibc— Prescriptive  right  can  not  be 
act  op  la  favor  of  public  nalaanee  where 
action  is  brought  by  private  party  who  has 
suffered  special  Injury  In  consequence 
thereof. — Bowen  v.  Wendt.  103  CaL  2S6.  238, 
37  Pac.  149. 

6S.  Rea  Jadleata-^adBmcat  la  acfloa  ta 
abate  aalaaace,  whca  •  bar. — A  Judgment 
In  action  to  abate  particular  thing  as  nui- 
sance is  bar  to  consequent  action  to  cause 
removal  of  thla  same  thing  as  an  obstruc- 
tion. The  thing  was  as  much  nuisance 
when  called  an  obstruction  as  when  called 
nuisance:  nature  of  action  was  not  changed 
by  change  of  name  of  thing  objected  to. — 
Phelap  V.  Quinn,  130  Cal.  374,  379,  62  Pac. 
623. 

64.  Separate  caascs  of  actloa— For  dla- 
tlaet  naiaaacns  may  be  set  ut  In  same  com- 
plaint without  being  subject  to  demurrer 
tor  misjoinder. — ^Astlll  v.  South  Tuba  W. 
Co.,  146  Cal.  GS,  68.  79  Pac.  G94. 

65.  ITnwarraatabla  aae  of  owa  property 
— Damages.  —  An  unwarrantable  use  ot 
property  by  one  person  which  works  in- 
Jury  to  right  of  another  In  enjoyment  of 

his  own  property  produces  thereby  such 
material  nuisance,  discomfort,  and  Incon- 
venience as  In  law  Imports  damage  to  such 
party. — Meyer  v.  Metzler,  61  Cal.  142,  144. 

66.  Verdict    of    Jury  —  Advisory    oaly. — 

The  verdict  of  a  Jury  would  be  advisory 
only  in  action  to  abate  nuisance,  and  nei- 
ther parly  would  be  entitled  to  jury  as 
matter  of  right, — Meek  v.  Ke  Latour,  2 
Cal.  App.  274,  S3  Pac.  300,  301. 

A*  to  trial  by  Jary  ceacrally  |a  aalta  for 

iBjnactlon,  see,  ante,  i  626  and  note  pars. 

336-347. 

sr.  Wall  of  adjotaing  bolldlag^Whlcb 
prevcats  plalatlif  from  ralidng  and  repair- 
ing his  own  building,  which  Improvement 
he  Is  desirous  of  making,  amounts  to  ob- 
struction to  free  use  of  plaintiff's  property, 
and  one  which  Interferes  with  Its  com- 
fortable enjoyment  by  him,  and  is  there- 
fore nuisance. — Meyer  v.  Metsler,  El  Cal. 
142,  144. 

08.    Wronc-doer  —  Who    eoatrlbatca  to 

dnntagc  can  not  escape  entirely  because  his 
proportional  contribution  lo  result  can  not 
be  accurately  measured. — Learned  v.  Cas- 
tle, 78  Cal.  454,  460,  18  Pac.  872,  21  Pac.  11. 

60.  Same — Right  to  lajnaetioa  In  such 
case  does  not  depend  upon  extent  of  dam- 
ages measured  by  money  standard,  maxim 
"de  minimis  non  curat  lex"  not  applying.— 
Learned  v.  Castle,  67  Cal.  41,  7  Pac.  34. 
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§732.  WASTE,  ACTIONS.  FOB.  If  a  gaardifm,  tenant.  lor  life' or  years, 

joint  tenant,  or  tenant  in  common  of  real  property,  commit  waste  thereon,  any 

person  aggrieved  by  the  waste  may  bring  an  action  against  him  therefor,  in 

which  action  there  may  be  judgment  for  treble  damages. 

History:  Enacted  March  11,  1872,  re-enactment  of  { 1^0  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdt^. 
1900-1,  p.  159,  held  unamBtitutlonal,  see  history,  S  5  ante. 

WASTE. 

1.  As  to  coDstmction  of  statute — Bemedtal. 

2.  Art  of  waste — Done  under  honest  claim 

of  right. 

3.  Same — By  tenant — Bemoval  of  beet-tops, 

4.  Common-law  and  statutory  liability — Dis- 

tinguished. 

5.  Co-tenants  out  of  possession — May  at  any 

time  enter  into  equal  enjoyment. 

6.  Cutting    down    and    destroying  trees — 

Upon  the  boundary  line. 

7.  Damages — Are  not  necessarily  confined  to 

compensation. 

8.  Same — Increased  but  remedy  same. 

9.  Injury  must  be  shown  by  mortgagee — Be- 

fore he  can  maintain  action. 

10.  Jnst  construction  of  section  —  Requires 

what. 

11.  Purpose  of  section — Is  not  to  establish 

rule  of  treble  damages. 

12.  Taking  ore   from  mine  during  term — 

Effect  of. 

13.  "Waste" — la  not  an  arbitrary  term. 

1.  An  to  coDMtractlon  of  Mtatnte— Rrtne- 
iIIbI. — The  above  section  Is  remedial,  al- 
though providing  for  treble  damaffes. — 
Jahns  V.  NoUIok,  29  Cal.  507.  513. 

2.  Act  of  wa«te— Don«  nnilrr  honc«t 
claim  of  lisht,  or  as  result  of  honest  mis- 
take as  to  defendant's  right,  it  would  not 
be  Just  to  visit  BO  severe  penalty  upon 
him,  and  no  strained  construction  of  words 
iboutd  be  allowed  to  have  this  effect. — 
Isom  V.  Rex  C.  O.  Co.,  140  Cal.  678,  680,  74 
Pac^  294. 

8.  Same — Br    tcnaat — Retnoval    of  bee4 

top*. — Under  a  lease  for  beet  farming,  which 
provides  against  waste,  and  that  the  land 
Is  "'to  be  farmed  In  accordance  with  the 
customs  and  directions  of  the  Spreckels 
Sugar  Company,  or  Its  field  superintend- 
ent," where  It  was  customary  to  leave  the 
beet  tops  .on  the  ground  to  be  plowed  un- 
der for  fertilizer  to  prevent  Impoverish* 
ment  of  the  soil,  the  tcasor  Is  entitled  to 
an  injunction  against  the  lessee  from  waste 
by  diverting  the  latter's  share  of  such  beet 
tops  from  the  land. — Corey  v.  Struve,  16 
Cal.  App.  810,  313,  116  Pac.  975. 

4.  Common-law  and  Mtatatoir  UabUltr 
— DUllagnlafaed. — At  common  law  acts  com- 
mitted by  tenant  for  life  or  years  which 
would  Qonstitute  waste  would  not  be  waste 
when  committed  by  tenant  In  common. 
Statute  now '  makes  co-tenants  liable  for 


those  acts  which  constitute  waste  when 
committed  by  tenant  for  life  or  years,' and 
we  must  resort  to  common  law  to  ascer- 
tain whether  acts  complained  of  would  be 
waste  had  they  been  committed  by  tenant 
for  life  or  years. — McCord  v.  Oakland  Q. 
M.  Co.,  64  Cal.  134,  129.  49  Am.  Rep.  6B6,  2? 
Fac.  863. 

S.  Co-t«-nnntM  out  of  pomarMNlon— Mnr  ,<•< 
any  time  entvr  Into  rqaal  enjoyment  of  pos- 
session of  premises,  and  their  neglect  to 
do  so  may  be  regarded  as  an  assent  to 
sole  occupation  of  other.  This,  however, 
does  not  Imply  that  co-tehants  will  be  heliil 
to  assent  to  commlaalon  of  waste  by  sole 
occupant. — McCord  v.  Oakland  Q.  M.  Co.,  t* 
Gal.  1S4.  189,  4ft  Am.  Rep.  886.  27  Pac.  863. 

a.  CatflDg  dowD  aad  'Atmttoytmg  treei^ 
V»om  the  boandarr  line  of  which  the  own- 
ers of  the  adjoining  estates  are  tenants  in 
common  Is  waste  and  injunction  will  He 
against  the  same. — Scarborough  v.  Woodill, 
7  Cal.  App.  39,  41,  93  Pac.  383. 

A«  to  tretpaaa  la  rattlag  or  earryiBg 
■war  tre»«t  see,  post,  |  733  and  note. 

T.  DamaB«s— Arc  not  aeveuarlty  com- 
bed  to  cempcnaatlon  for  waste  and  injury 
only,  but  valuf  of  rents  and  profits  may 
ente.r  intt-  estimate  of  damages. — Tewka- 
bury  V  O'Connell,  2S  Cat.  262,  266. 

8.  '  Same— laercas^d,  but  remedy  mmmm. — 

Statute  presents  instance  In  which  no  new 
right  of  action  or  remedies  for  private  in- 
juries are  created,  but  damages  authorised 
to  be  reco%'ered  are  enhanced. — Jahns  v. 
Noltlng.  29  Cal.  607,  BIS, 

0.  laJory  maat  fee  ahowa  by  mortgagee— 
Befare'  he  ean  malatala  acfioa.^ — By  parity 
of  reasoning,  the  vendor  who  holds  the 
legal  title  as  security  tor  the  purchase 
money,  must  sliow  that  he  would  sustain 
some  injury  before  he  can  maintain  the 
action  (dictuni).— Conde  v.  Sweeney,  16  Cal. 
App,  157,  163,  11«  Pac.  319. 

10.  Jaat  eoaatmelloB  of  aeetloB  —  Re- 
«ntoeB, '  what* — A  Just  construction  of  sec- 
tion would  seem  to  require  infliction  of 
treble  damages  only  when  waste  was  com- 
mitted wilfully,  wantonly,  or  maliciously. — 
Isom  V.  Rex  C.  O.  Co.,  140  Cal.  678,  680,  74 
Pac.  294. 

11.  ParpoMe  of  aectloa — Is  not  to  entab- 
Ush  mle  of  treble  damages  in  all  actions 
for  waste,  but  rather  to  leave  matter  to 
discretion  of  court.  Woi;d  "may,"  used  In 
section  Is  not  mandatory  term,  except 
where  It  is  oonatrveilt  ^9.,ii^an;,"mH^,V  aitff 
it  is  never  so  construed  where  nelthei-  lan- 
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ruase  nor  policy  of  atatata  demands  auch 
unuaual  Interpretation. — Isom  t.  Rex  C.  O. 
Co.,  140  CaL  678.  67»,  74  Pac  tU;  Isom  t. 
Book,  143  Cal.  868,  e67,  76  Pac.  E06. 

12.    TaklBK  orr  from  tnioe  dnrlnv  term 
Effect  of. — The  taking:  of  ore  from  mine 
during  his  term,  it  being  sole  subject  of 
demise,  tenant  for  years  Is  not  guilty  of 
waste.    That  la  what  he  paid  rent  tor. — 


McCord  Oakland  Q.  U.  Co.,  84  Cal.  1S4. 
1»,  49  Am.  Rep.  686,  27  Pac.  863. 

13.    '^mmW—tm  not  km  arbltrarr  term 

to  be  Implied  Inflexibly  without  regard 
to  Quantity  or  quality  of  estate,  nature  and 
species  of  property,  or  relation  to  It  of 
person  charged  to  have  committed  wrong. 
— McCor.d  V.  Oakland  Q.  M.  Co.,  64  Cal.  184, 
140. .  49  Am.  Kep.  686,  27  Fac.  S63. 


§  733.  TRESPASS  FOB  CUTTINO  OB  CABBYINa  AWAY  TREES.  ETC., 
ACTIONS  FOR.  Any  person  who  cuts  down  or  carries  off  any  wood  or  under- 
wood, tree  or  timber,  or  girdles  or  otherwise  injures  any  tree  or  timber  on  the 
land  of  another  person,  or  on  the  street  or  highway  in  front  of  any  person's 
house,  village,  or  city  lot,  or  cultivated  grounds;  or  on  the  commons  or  public 
grounds  of  any  city  or  town,  or  on  the  street  or  highway  in  front  thereof, 
without  lawful  authority,  is  liable  to  the  owner  of  such  land,  or  to  such  city 
or  town,  for  treble  the  amount  of  damages  which  may  be  assessed  therefor,  in 
a  civil  action,  in  any  court  having  jurisdiction. 

History:  Enacted  March  11,  1872,  re-enactment  of  {251  Practice 
Act;  repeal  by  Code  Commission.  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  169,  held  unconstitutional,  see  history,  {  6  ante. 


CUTTING  OE  CARRYING  AWAY  TREEa 
— TBESPASa 

1.  As  to  construction  of  seetion — Not  man- 

da  tory. 

2.  Complaint  —  Not  aTerrisg  that  trespass 

was  wilful. 

3.  Innocent  mistake — As  to  boundary  or  loea- 

tion. 

4.  Proof  that  defendant  wilfnlly  and  mali- 

ciously removed  trees. 

Aa  to  damagcea  for  vrronsfvl  Injarlea  to 
timber,  trees,  and  MBdervrood  on  land*  of 
another,  or  removal  thereof,  see  Kerr's  Cyc. 
Clv,  Code,   Zd  ed.,  !  3346  and  note. 

Aa  to  rivht  of  owner  of  abutting  property 
to  cat  down  •ba4e  tree*  nlons  hlvbwar> 
planted  br  Um,  see  Kerr's  Cyo.  Pol.  Code, 
2d  ed.,  i  2742  and  note. 

1.  Aa  to  eoMrtraetlOB  of  acetio*  —  Mot 
MBndatorT'.^Tlie  above  section  Is  not  man- 
datory.— Isom  V.  Rex  C.  O.  Co.,  140  Cal. 
878.  «80,  74  Pac.  2f4. 


2.  Complala^N'at  aTcrriv  that  treapsM 
waa  wllfnl,  but  only  that  entry  and  cutting 
of  timber  was  wrongful  and  without  plain- 
tiff's leave,  does  not  come  within  purview  of 
above  section,  and,  though  stating  an  action 
good  at  common  law  entitling  plaintiff  to 
recover  his  actual  damages,  does  not  state 
case  In  which  damages  can  be  trebled. — 
Barnes  v.  Jones,  61  Cal.  303.  306,  307;  Stew- 
art V.  Sefton,  108  Cal.  197,  206,  41  Pac.  203; 
Isom  V.  Rex  C.  O.  Co.,  140  Cal.  678,  680, 
74  Pac.  294. 

8.  Innoeent  mistake— Aa  to  bonndnry  or 
loentlen  of  tract  of  land  claimed  by  defend- 
ants takes  case  out  of  above  section  where 
party  making  such  mistake  cuts  down  and 
carries  away  trees  he  innocently  believes 
are  his  own  property. — Barnes  v,  Jonea,  51 
Cal.  303,  306. 

4.  Proof  that  defendant  wllfnily  and  ma~ 
llelonaly  removed  treca  knowing  them  to  be 
property  of  plaintiff,  la  necessary  to  entitle 
plaintiff  to  treble  damages. — Stewart  v.  Sef- 
ton, 108  Cal.    n7,  206,  41  Pac.  293. 


§734.   MEASURE  OF  DAMAGES  IN  CERTAIN  GASES  UNDER  THE 

LAST  SECTION.   Nothing  in  the  last  seetion  authorizes  the  recovery  of  more 

than  the  just  value  of  the  timber  taken  from  uncultivated  woodland  for  the 

repair  of  a  public  highway  or  bridge  upon  the  land,  or  adjoining  it. 

History:  Exacted  March  11,  1872,  re-enactment  of  {252  Practice 
Act:  repeal  by  C6de  Commission,  Act  March  8,  1901.  Stats,  and  Amdts. 
1900-1,  p.  159,  held  unconstitutional,  see  history,  S  6  ante. 

§  736.  DAMAGES  IN  ACTIONS  FOR  FORCIBLE  ENTRY,  ETC^  MAT  BE 
TREBUED.  If  a  person  recover  damages  for  a  forcible  or  nnlawfnl  entry  in 
or  upon,  or  detention  of  any  building  or  any  cultivated  real  property,  jndg- 


Digitized  by 


I  It.  X,  Ck.  III.] 


ACnON  TO  WJOfr  titub-witby  tbial. 


tTSS 


ment  may  be  entered  for  three  times  the  amount  at  which  the  actoal  damages 
are  assessed. 

History;  Enacted  March  11,  1872,  re-enactment  of  |3S8  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8, 1901,  State,  and  Amdta. 
1900>1.  p.  169,  held  unconstitutional,  sea  history,  S  5  ante. 


TBEBLE  DAUAGKS  IN  FOBCIBLE  D£- 
TAINEa 

1.  CoDBtmction  of  section — As  to  power  of 

court  and  jury. 

2.  Same — Same — M  to  treble  damages. 

3.  Complaint  —  Need  not  contain  daim  fw 

treble  damages. 

4.  Damages  for  rental  oiHj  being  found — 

Effect  oIL 

5.  MaBdamns— not  lie  to  eompel  trial 

court,  to  do  wliat. 

1.  Cowrtnietlok  of  •eetioB— As  to  *«wcr 
•f  eoait  mmA  Jur- — Construlnff  section  S294 
Civil  Code,  and  section  1174,  post,  with 
above  section.  It  is  beld  that  the  power  of 
the  Jury  Is  limited  to  the  aaeeeament  of  the 
actual  damaffes  sustained,  and  that  the  sole 
power  of  determinlnR  whether  the  circum- 
stances are  such  as  to  Justify  the  entry  of 
judgment  for  treble  damagres  as  herein  au- 
thorized.— San  Francisco  &  Suburban  Home 
Building  Soc.  v.  Leonard,  17  Cal.  App.  264. 
270.  119  Pac.  <05. 

Z.  Same— Same— -Aa  to  treble  dainacea^— 
Construing  section         ClvU  Code  and  sec- 


tion 1174.  post,  with  this  section  it  Is  held 
that  the  power  thus  specially  given  the 
court  to  enter  judgment  for  treble  damages 
or  rent  was  Intended  to  be  exercised  only 
where  the  evidence  discloses  that  tna  de- 
fendant has  committed  the  tortious  act 
charged  against  him  wantonly  or  by  op- 
pression or  with  malice,  express  or  Implied. 
— San  Francisco  ft  Suburban  Home  Build- 
ing Soc.  V.  Leonard,  IT  Gal.  App.  264,  271, 
119  Pac.  40S. 

S,  Cvmplalvt^Hced  Kot  eoataln  claim 
for  treble  damaccSt  but  rather  claim  for 
damages  which  Jury  is  competent  to  aeaess. 
Office  of  trebling  damages  belongs  to  court. 
— Tewksbury  t.  CConnell,  26  Cal.  2<2,  26S. 

4.  Damagea  (or  rental  oaly  being  foand 
Effect  ot. — In  a  case  in  which  damages 
for  rental  Is  found,  damages  could  not 
be  trebled.— Nolan  v.  Hentlff,  ISS  Cal.  281, 
283,  71  Pac.  440. 

5.  Mandamna — Will  not  lie  to  eompcl 
trial  court  to  render  judgment  for  treble 
damages.  Party  has  plain,  speedy,  and  ade- 
quate remedy  by  appeal. — £!ariy  v.  Mannix, 
16  Cal.  141. 
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ACTIONS  TO  DETEBHINE  CONFLICTINO  CLAIMS  TO  BEAL  PB0PEBT7,  AND 
OTHER  PBOVI8I0N8  RELATING  TO  ACTIONS  CONCERNING  REAL  ESTATE.  , 


1738. 


i  739. 
1740. 


1741. 
1742. 


1743. 


1744. 


Action  to  quiet  title  [to  real  or  per- 
sonal property];  validity  of  gift; 
jury  trial. 

When  plaintiff  can  not  recover  coats. 

If  plaintiff's  title  terminates  pending 
toe  suit,  what  be  may  recover,  and 
bow  verdict  and  judgment  to  be. 

When  value  of  improvements  can  be 
allowed  as  a  set-off. 

An  order  may  be  made  to  allow  a 
party  to  Burrey  and  measure  the 
land  in  dispute. 

Order,  what  to  contain,  and  how 
served.  If  unnecessary  injury  done, 
the  party  surveying  to  be  liable 
therefor. 

A  mortgage  must  not  be  deemed  a 
eonmyanee,  wbatever  its  terms. 


«749. 


When  court  may  grant  injunction ; 
during  foreclosure ;  after  sale  on 
execution,  before  conveyance.  .  ; 
Damages  may  be  recovered  for  in- 
jury to  the  possession  after  sale  and 
before  delivery  of  possession. 
Action  not  to  be  prejudiced  by  aliemi- 

tion,  pending  suit. 
Mining  claims,  actions  concerning  to 

be  governed  by  local  rules. 
How  service  may  be  made  in  action 
relating   to   real   property.  [Re- 
pealed.] 

f  749 [a].  Determination  of  adverse  claim  to 
real  property;  unknown  owner. 
Notice    to    unknown    owners,  how 
served. 

Judgment  to  be  in  accordance  with 
evidence. 


5  746. 


1747. 

1748. 
(749. 


1750. 
1761. 


§738.  ACTION  TO  QT7IET  TITLE  [TO  REAL  OB  PERSONAL  PROP. 
ERT7] ;  VAUDITY  OF  GIFT;  JURY  TRIAL.  action  may  be  brought  by 
any  person  against  another  who  claims  an  estate  or  interest  in  real  or  personal 
property,  adverse  to  him,  for  the  purpose  of  determining  such  adverse  <;Iaim ; 
provided,  however,  that  whenever  in  an  action  to  quiet  title  to,  or  to  deter* 
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ACTION  TO  «tJlBT  TITLB— VALIDITY  Oin  GIFT^VRY  TRIAL. 


IPt.  li. 


tniiie  adverse  claims  to,  real  or  personal  property,  the  validity  or  interpretation 
of  any  gift,  devise,  bequest  or  trust,  under  any  will,  or  instrument  purporting 
to  be  a  will,  whether  admitted  to  probate  or -not,  shall  be  involved,  such  will, 
or  instrument  purporting  to  be  a  will,  is  admissible  in  evidence;  and  all  ques- 
tions concerning  the  validity  of  any  gift,  devise,  bequest  or  trust  therein  con- 
tained, save  such  as  under  the  constitution  belong  exclusively. to  the  probate 
jurisdiction,  shall  be  finally  determined  in  such  action ;  provided,  that  if  the 
said  will  shall  have  been  admitted  to  probate  and  interpreted  by  a  decree  of 
the  superior  court  sitting  in  probate  which  decree  iias  become  final  such  inter- 
pretation shall  he  conclusive  as  to  the  proper  construction  of  said  will,  or  any 
part  thereof,  so  construed,  in  any  action  under  this  section;  and  provided, 
however,  that  nothing  herein  contained  shall  be  construed  to  deprive  a  party 
of  the  right  to  a  jury  trial  in  any  case  where,  by  the  law,  such  right  is  now 
given. 

History:   Ehiacted  Marcta  11,  1872,  substantial  re-enactment  of  |  264 

Practice  Act;  amendment  approved  March  26,  1895,  Stats,  and  Amdts. 
1895,  p.  73;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  159,  held  nnconstitutional,  see  history,  {5  ante;  amendment 


approved  May 
July  29,  1921. 


23,  1921,  Stats,  and  Amdts.  1921,  p.  642.    In  effect 


ACTION  TO  QUIET  TITLE. 
I.  In  Gekeral,  1-114. 
II.  Parties  Plaintiff,  115-191. 

III.  FAaxiES  Defendant,  192-209. 

IV.  Plbadikos  —  Complaint,  Answxi, 

Cboss-Complaint,  Intervention, 
Etc.,  210-233. 
V.  Trial,  Judgment,  and  Appeal^  234- 
277. 

VI  Sight  to  Jury,  278-304. 
Yli.  Proceedings  Under  McEnernet  Act, 
305-324. 

vm.  Procndinos  to  Put  ik  Possession, 
325-328. 

L  In  General. 

1.  Action  authorized  by  above  sectioD 

— la  in  nature  of  an  action  in 
rem, 

2.  Action  ffives  remedy  greater  than 

old  bill  of  peace. 

3.  Same — Enhirged  jurisdiction. 

4.  Action  hereunder — Instead  of  action 

at  law,  followed  by  bill  in  equity. 
6.  An  apparently  good  reeord-titie  — - 
Cloud  to  be  removed  hereunder. 
6, 7.  Any  proper  relief  given  in  action 
hereunder  —  Within  section  580, 
ante. 

8.  Benefits  of  bill  of  peace— Obtained 

hereunder. 

9.  Between    two    claiming  equitable 

titles  —  But    not    by  equitable 
against  legal. 
10.  Cloud  upon  title — Defense  resting 
in  extrinsic  evidence. 

11-13.  Same— Trtte  test  of— Need  of  evi- 
dence dehors. 

1879 


be 


ob- 


to 


14.  Same  —  Same  —  Does  not  ezist  in 

'stranger  to  title. 

15.  Same  —  Same  —  If  claim   rests  on 

void  judgment. 

16.  Same — Same — One  who  is  not  party 

or  privy  to  judgment. 
17, 18.  Condition    precedent    to  bringing 
action. 

19.  Same — Payment  of  mortgage. 

20.  Consolidation   of  actions — May 

ordered,  when. 
21-24.  Construction  of  section — As  to 
ject. 

25.  Same — Section  authorizes  court 

define  interests  of  both  parties. 

26.  Same  —  Title   paramount  entitles 

plaintiff  to  decree. 

27.  Contract  —  Action  not  designed  to 

obtain  judicial  construction  of. 

28.  Costs  —  Are  controlled  by  section 

1022,  post. 

29.  Decree  hereunder — More  aflSrmative 

of  legal  rights  than  mere  judg- 
ment for  possession. 

30.  Deed    for   conveyance  —  Does  not 

make  grantee  trustee.  . 

31.  Difference  between  actions— Under 

Practice  Act  and  code. 
32,  33.  Distinction  —  Between  old  suit  in 
chancery  and  suits  hereunder. 

34.  Disturbance  in  possession  —  Not 

necessary.  •  - 

35.  Same—Formerly  action  by  claimant 

to  real  estate  to  remove  claim  by 
defendant.  -  •  ' 

36.  Same— Under  this  statute. 

37.  Easement,  claim  to — Im  adverse  elaini 

to  real  property. 
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38>  Equitable  interest — Can  not  rapport 
daim  against  legal  title. 

89.  Equitable  title  —  Ab  against  legal 
title — Muat  be  specifically  alleged. 

40-  42.  Equities — Only^  inTOlved. 

43.  Same — Superiority  of,  asserted  here- 

under. 

44.  Equity — Rule  of,  applicable. 

45.  Errors  at  trial — If  minor,  not  no- 

tieed. 

46.  Estate  for  yean— May  be  rabjeet 

to  action. 

47-  51.  Every  description  of  depredating 
claim  determined. 

52.  Imperfect  title  —  Deraigned  f^om 

grantor  —  Not  strengthened  by 
title  founded  upon  tax-sale. 

53.  Injunction,  prayer  for  —  Does  not 

change  character  of  action. 

54.  Inatalment-eontraet  for  purehaae  of 

real  property  —  Forfeiture  under 
time  clause. 

55.  Issues,  whether  legal  or  equitable — 

Need  not  appear  till  after  answer. 

56.  Judgment — A  muniment  of  title  of 

successor  to  plaintiff. 

57.  Same — Execution  and  sale  show  title. 

68.  Same — Same — But  against  stranger 

must  be  supplemented  by  proof  of 

title  in  him. 
59.  .Turisdiction — Whether  action  is  at 

law  or  in  equity  —  In  superior 

court. 

60, 61.  Knowledge  of  assertion  of  claim  by 
party  out  of  possession. 

62.  Laches — Plaintiff  in  continuous  pos* 

session  not  guilty  of. 

63.  I^egal,  distinguished  from  equitable, 

title  to  be  shown. 

64.  Legal  rights — ^Determined  in  suit  in 

equity. 

65.  Same — There  is  no  difficulty  in  so 

conducting  suit  under  this  section. 
66-  69.  Limitation  of  action — State  a  party. 

70.  Mineral    lands  —  Adverse   title  to, 

hereunder. 

71.  Same — Governed  Dy  practice  in  state 

courts,  not  by  rules  of  United 
States  land -office. 

72.  Mining  claims — Action  to  quiet  title 

to  is  not  under  section  2326,  fed- 
eral statutes. 

73.  Same — Jurisdiction  of  action  to  de- 

termine adverse  claim  to,  depends 
upon  state  constitution. 

74.  fiame  —  State  statute  of  limitations 

of  five  years  controls. 

75.  Same — Bights  to  dependent  on  laws 

of  United  States,  but  suit  regard- 
.  less  of  United  States  land-office. 

76.  Misjoinder  of  causes  of  action. 


TL.E — IN  GKKISKAU  •  TS8 

77.  Same — A  cause  of  action  to  acquire 
title  to  lands  can  not  be  united 
with,  what. 

7S.  Mort^gee,  claim  of  —  Not  disposed 
of  in  action  hereunder. 

79.  Same  —  Although  plaintiff  can  not 

have  his  title  quieted. 

80.  Navigable  waters  —  Grant  of  soil 

under,  gives  no  right  to  obstruct. 

81.  Object  of  these  sections. 

82.  Ownership  in  plaintiffs — And  lack 

of  title  or  equity  in  defendants 
determined. 

83.  Partition,  right  to — Justifies  action 

hereunder. 

84.  Personal  property — Not  subject  of 

action  to  quiet  title. 
86.  Pipe-line  and  Water-rigfat  —  Claims 
to,  real  property. 
86,87.  Plaintiff's  title  must  be  superior. 

88.  Possession  in  plaintiff  —  Not  now 

required  in  order  to  maintain  ac- 
tion. 

89.  Same— Was  essential  under  Practice 

Act 

90.  Publication  of  summons  —  May  be 

made  in  action  to  quiet  title. 

91.  Beeord-title  against  possessoiy-title 

— A  cloud  upon  titie. 

92.  Relief  in  equity—Enlarged  by  this 

section. 

93.  Bight  to  purchase — May  possibly  be 

quieted  as  against  trespass. 

94.  Separate  property  of  spouses  —  In 

action  for  divorce. 

95.  State  tide-l&nd  commissioners  —  Can 

grant  no  title  to  land  above  shore- 
line at  ordinary  high-tide. 

96.  State's  title  to  lands  —  Determined 

hereunder. 

97.  Statute  of  limitations  —  Bar  to  ac- 

tion. 

98.  Same  —  Action  barred  by  five-year 

limitation. 

99.  Same  —  Does  not  run  while  action 

pending. 

100.  Same — Rule  to  determine  delay. 

101.  Subsequent  action  upon  judgment — 

In  action  to  determine  adverse 
claim. 

102.  Terms  of  section  broad — Include  all 

adverse  claims. 

103.  Time  to  commence  action — ^Limite 

only  by  continuous  advene  pos 
session. 

104, 106.  Trust,  title  in— Will  not  sustain  ac- 
tion hereunder. 

106.  Same — Conveyance  of  legal  titie  tan 

not  be  enforced. 

107.  User,  claim  to  right  of,  an  adverse 

claim  to  real  estate. 

108.  Same  —  As  distinct  from  right  of 

possession,  detennined  hereunder. 
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109.  Void  eerti£cat6  of  tax  floUeetor — ^A. 

cloud  upon  title. 

110.  Void  proceedings — Not  nipport  to 

cloud  upon  title. 

111.  Water-right — A  claim  to  real  estate 

and  subject  to  action  hereunder. 

112.  Same — ^Easement  may  be  determined 

in  action  hereunder. 

113.  Same — Kiparian  rights  of  defend* 

ants,  determined  in  action  here- 
under. 

114.  Writ  of  possession — Issued  when  ac- 

tion in  ejectment  dismissed. . 

IL  Paktizs  Plaintiff. 

115.  Action  under  code — ^Brought  pep 

8<Hi  out  of  possesdon. 

116.  Administrator — Action  hj,  same  as 

action  by  legal  owner. 

117.  Same — Difference  between  legal  and 

equitable  estates  unimportant. 

118.  Same — Same — Only  one  form  of  ac- 

tion. 

119.  Same — Has  right  of  action. 

120.  Same — Bight  of  possession  sole  teat. 

121.  Administrator's  right  to  possession. 

122.  Adverse  possession — Title  perfected 

by,  sustains  action. 

123.  Same — Against  record-title. 

124.  Same  —  Beyond  statute  of  limita- 

tions. 

125- 127.  Aft«r-acquired  title— Setting  up  by 
supplemental  complaint. 

128, 120.  Appropriator  of  water  —  Bights  of. 

130.  Same  — Bight  to  water  — ^  "real 

property. ' ' 
ISl.  Attorney-general — TAaj  bring  aetion 

for  state. 

132.  Same — To  determine  adverse  claims 

to  real  property  owned  by  state. 

133.  Same — To  land  under  waters  of  bay 

of  San  Prancisco. 

134.  Certificate  of  purchase  from  state — 

Justifies  action  hereunder. 
185.  Same — Claim  under,  against  certifi- 
cate of  sale  in  foreclosure.  ■ 

136, 137.  Claimant  not  in  possession. 

188,130.  Complaint  berennder — Is  case  In 
equity. 

140.  Same  —  Must  state  facts  and  not 

mere  conclusion  of  law. . 

141.  Same — Nature  of  defendant's  title 

may  be  stated  in. 

142.  Same — Need  not  allege  company  s 

corporation,  not  daUning  under  it. 

143.  Same— Need  not  allege  nature  of  de- 

fendant's elaim. 

144.  Same — Where  equity  shown  in  plain- 

tiff, amended. 

145.  Contract — ^Assignee  under,  may  sue 

if  contract  not  f  ulfilleil. 


146.  Same — Basis  of  claim,  facts  to  be 

proved  showing  validity  of. 

147.  Same — Purchase  under,  no  action  till 

payment. 

148.  Effect  of  payment  of  taxes  by  an- 

other— Mistake,  and  not  claim  of 
title. 

149.  Equitable  title — Owner  of  can  not 

maintain  action  against  owner  of 
legal  title. 

150.  Estoppel — By  acts  of  plaintiff. 
161.  Same — For  failure,  with  knowledge, 

to  give  notice. 

152,  Same — Not  created  by  act  of  de- 

fendant's tenant. 

153.  Prancbise  for  wagon-road — Supports 

action  against  county, 
..54.  Same — Bight  to,  determined. 

165,  Grantee  of  mortgaged  land  —  May 

maintain  action  hereunder. 

156.  Heir  may  not  sue — In  absence  of 
some  default,  or  fraud  or  refusal 
to  act. 

167.  Heirs  and  devisees — Controversy  be- 
tween. 

158.  Holder  of   certificate   of  purchase 

from  the  state — Tide-lands  within 
the  two-mile  limit. 

159.  Holder    of   equitable    title  —  As 

against  a  holder  of  legal  title. 

160.  Holder  of  legal  title — May  nmintain 

action  hereunder. 

161.  Homestead-claim  to  land  claimed  as 

mineral. 

162.  Judgment  for  plaintiff  in  ejectment 

-—Concludes  defesdant  from  sub- 
sequent suit. 

163.  Lessee  against  his  lessor. 

164.  Lien  prior  in  date — Supports  action 

agaiDst  subsequent  lienholders. 

166.  Mortgageor  —  May  maintain  action 

hereunder. 

166.  Optionee  in  unilateral  contract  to 

sell  real  estate — May  maintuin  ac- 
tion hereunder.  ' 

167.  Owner — Of  estate  or  interest  in  land 

less  than  estate  in  fee. 

168.  Same — Of  servitude — Claim  to  have 

water  flow. 

169.  Same — Same — Owner  of  the  right  to 

cut  growing  timber. 

170.  Same — Of  two-thirds  in  possession 

against  title  to  one- third. 

171.  Party  necessary  to  action  in  fore- 

closure— May  bring  action  here- 
under. 

172.  Party  prevailing — Ejected  pendente 

lite — Entitled  to  writ  of  posses- 
sion. 

173.  Patent  from  United  States  —  Sup- 

ports suit  against  imponCect  Mexi- 
can grant. 

174.  Same — Statute  of  limitations  runs 

only  from  date  of  issue. 
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175.  Same — Same — In  action  brought  to 

quiet  title  to  land  which  consti* 
tated  portion  of  Mexican  grant. 

176.  PossesBion— Plaintiff  out  of  and  de- 

fendant in. 

177.  PoBsesBory  title  —  Against  one  ob- 

tained by  frand. 

178.  Same — Gives  all  remedies  of  holder 

of  record-title. 

179.  Pre-emption  laws,  claim  under — Is 

a  cloud  upon  title. 

180.  Same — Source  of  title,  claims  frcmi. 

181.  Sheriff's  deeds — In  different  snite. 

182.  Same— Deed  in  fMeclosnre  against 

invalid  mortgage-lien. 

183.  State — May  sue  for  eneroaehment  of 

proprietary  rights. 

184.  Statute    of    limitations  —  Action 

barred  by  five  years'  limitation. 

185.  Same — ^Beneficiary  to  enforce  tniBt — 

Buns  against,  only  after  repudia- 
tion of  trust  by  trustee. 
iSO.  Same — Plea  of  does  not  change  ac* 
tion. 

187.  Same — Successor  in  interest  bonnd 
by  rule  against  grantor. 
188, 189.  Tenants  in  common — In  general. 

190.  Same — Xn  possession  against  adverse 

claim  of  co-tenant. 

191.  Vendee  under  contract  of  sale — Has 

mere  equitable  title. 

m.  Parties  Dbvendant. 

182.  Adverse  possenion  and  outstanding 
conveyance. 

193.  Same — Obtained  by  eollusion  of  ten- 

ants— Tb  cloud  upon  title. 

194.  Any  adverse  claim — Against  one  in 

poBseasion. 

195.  Bringing  in  new  parties. 

196.  Defendant — Who  does  not  himself 

claim  some  right.' 

197.  Equitable  estate,  or  right  of  posses- 

sion. 

198.  Estoppel  —  Company,  answering 

noder  name  as  sued,  estopped 
from  denying  its  name. 

199.  Finding  that  defendant  made  im* 

provements — Immaterial. 

200.  Bitervention  —  Judgment-lien  claim- 

ant 

201.  Joint  grantees — Claim  of  one  of  two 

is  a  cloud  upon  title. 

202.  Uexican   grant   not   presented  to 

land  commissioners — ^A  defense. 

203.  Permissive  occupation  by  railroad 

company — Not  disturbed  by  action 
hereunder. 

204.  Same — Where  defendant,  and  owner 

of  land,  waived  compensation. 

205.  Persons  claiming  title  to  use  of 

water  irom  same  sonrce  as  plain- 
tiff— Properly  joined  as  defend- 
ants. 


206.  Prescription,  title  by  —  Bars  action 

hereunder. 

207.  Taxes  need  not  be  paid  by  defendant 

— If  assessment  void. 

208.  Trustee's  title — Not  affected  by  ac- 

tion of  cestui  que  trust, 

209.  Undivided  interest  in  mining  claim 

— Title  to,  determined. 

IV.  Pleadings— CouFUiHT,  Ansveb,  Cboss- 

GOHFLAIKT,  INTEBVENTIOH,  ETO. 
210-  212.  Complaint— Allegation  of  fraud. 

213.  Same — Allegation  of  possession  not 
necessary, 

214,  215.  Same — Sufficiency  of. 

216.  Defendant's  right — Answer. 
217,  218.  Same — Affirmative  relief  for  defend- 
ant. 

219.  A  crbss-eomplaint — In  generaL 
220, 221.  Same — Necessity  for  cross-complaint. 

222.  Defenses — In  grateral. 

223.  Same— Equitable  defense. 

224.  Same — Inadequate  defense. 

225.  Same — Of  the  tenant  of  adminis- 

trator of  deceased  owner. 
226,  227.  Ejectment — An  administrator  may 
plead  in  answer,  what. 

228.  Fraud — Need  not  be  pleaded,  when. 

229.  Fraud  on  creditors. 

230,  231.  Intervention — Complaint  in, 

232.  Special  demurrer. 

233.  Striking  out  allegations  of  complaint 

— Error  in. 

V.  Trial,  Judgment,  and  Appeal. 
234-  236.  Appeal— In  general. 

237.  Contingent,   expectant,   or  possible 

right — Not  coupled  with  interest 
— ^Decree  ueed  not  provide  as  to. 

238.  Decree  quieting  title — Proper,  when. 
239, 240.  Dismissal  of  action. 

241, 242.  Effect  of  decree  or  judgment 

243.  Effect  of  proof  of  legal  title. 

244.  Equitable  title — ^Evidence  to  estab* 

lish. 

245.  Evidence — Admissibility. 

246.  Same — 'Deed  admissible,  when. 
247-  253.  Same— Of  title. 

254.  Same — Of  unprobated  wilL 

255.  Same — Possession. 

256:  Same— Prima  facie  evidence  of  tax 
deeds— Applicable  to  state  taxra 
only. 

257-  259.  Same— Sufficiency  of. 

260.  Same  —  Same  —  Presumptions  in- 

dulged. 

261.  Finding — As  to  ownership  in  ease- 

ment, 

262,  263.  Same— Immaterial  finding. 

264.  Same — Reversal  for  want  of  support 
of. 
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865.  Forfeiture  —  In  opening,  pl&intiff 
need  not  show  forfeitnie  hy  de- 
fendant. 

266.  Husband  —  Competent   witness  to 

prove  eommunity  property  in  ae- 
tion  to  quiet  title. 

267.  Same  —  In    action   to    quiet  title 

against  administrator  of  estate. 

268.  Same — Not  included  under  section 

1880,  post. 

269.  Instmetioiu— Seriew  on  appeaL 

270.  Judgment  for  defendant  for  coat^ 

when. 

271.  Nonsuit — Judgment  of. 

272.  Patented    mining    claim  —  Bight 

shown  b;  pedis  possessio,  or  com- 
pliance with  statute. 

273.  Be-embnrsement  of  taxes. 

^74.  Bight  to  possession  proved — Farther 
rights  to  be  adjomeated. 

275.  Theory  on  which  cause  tried — Not 

changed  in  appellate  court. 

276.  .-Same — As  to  plaintiff  in  poBBession, 

if  right  established. 

277.  Void  tax-sale — Action  to  quiet  title 

— Be-embursement  of  purchaser  in 
amounts  expended  for  redemption, 

VI.  BiQHT  TO  Jury. 

278-  284.  As  to  right  to  jury  trial. 

285.  Complaint    framed    in  particular 

form — Does  not  deprive  one  of 
jury. 

286.  Defendant— Must  allege  title  to  have 

jury. 

287.  Same — Ousted  from  mining  claim, 

right  to  jury. 

288.  Either  party  may  demand  jury. 

289.  Equitable  relief— Prayer  for  does 

not  deprive  party  of  jury. 

290.  Intervener  —  Whether  entitled  to 

■  jury. 

291.  Issues  purely  equitable— Do  not  en- 

title to  jury. 

292.  Jury  —  Must  be  demanded  before 

trial 

293.  Same  —  Party  desiring  jury  must 

conform  to  rule  of  court. 

294.  Same — Pleadings,  sufficient^  of  to 

.entitle  to  jury  to  be  made  by  de- 
fendant. 

295.  Same — Plaintiff  claiming  ownership 

and  possession,  defendant  claim- 
ing adversely. 

296.  Same — Right  to — ^Depends  on  facts 

in  each  ease. 

297;  Same — Same — Not  avoided  by  call- 
ing action  equitable. 

^8. 'Same — Same — Action  is  not  in  vio- 
lation of  constitution. 

299.  ^me — Where  action  in  effect  is  one 
to  recover  possession. 


SOOf  301.  Same— Where  defendant  wai  In  po§> 

session. 

802-304.  Legal  issues  of  equitable  nature — 
Discretion  of  court.        -  •, 

vn.  PBocBVDisfls  TTndeb  MgEkebhst  Act. 

305.  As  to  when  action  may  be  brought 

306.  Affidavit  filed  with  complaint^ 
807,308.  Same — Sufficient  of  affidavit, 

809.  Same — Waiver  of  objection  to  affi- 

davit. 

810.  Complaint  to  set  aside  in  part  de- 

cree under — Sufficiency  of. 

811.  Construction  of  act  —  Beme^al  in 

nature. 
812-  314.  Costs  in. 

315.  Findings — Sufficiency  of — Equitable 

interest  claimed  in  crosa-complaint. 

316.  Interest  entitling  to  maintain  ac- 

tion. 

317.  Memorandum  as  to  adverse  claim- 

ants— Absence  of. 

318.  Possession — Sufficiency  of. 
319-323.  Proof  of  possession  1^  plaintiff- 
Necessity  of. 

324.  Rules  of  practice, 

VIIL  Pboceedinos  to  Put  in  Pdssbssiok. 
325, 326.  As  to  generally. 
327,328.  Alias  writ  of  possesaion. 

I.  IN  GENERAL. 

Am  to  actloa  to  qul»1  title  to  plaeer-mln- 
Ibk  einim,  and  nrcCMBltr  'or  proof  of  dla- 
voverj  of  mineral  prior  to  loeatloa*  see, 
post,  {  478,  note  pars.  1  and  2. 

Am  to  entry  on  real  entate  aalBeieBt  ar 
valid  an  claim,  see,  ante,  £  320  and  note. 

Am  to  entrr  upon  real  eatnte  Inanflcleat 
or  invalid  a»  elalm,  see,  ante.  S  320  and  note. 

Ah  to  fliinv  of  notice  of  pendener  of  ac- 
tion, see,  ante,  ■  409  and  note. 

Ah  to  KrantlBK  of  Injnnctlon  In  action  ta 

qnlet  title,  see,  ante,  S  526  and  note. 

A*  to  Inatmment  execnted  br  ■  StlFancer 
to  th«  title  eoaatltntlBK  ■  eland  thereoa. 

see  note.  Ann.  Cas.  1912C,  834. 

Am  to  power  of  a  eoait  mt  cqvlty  to  cancel 
■  veatrictlve  covenaat  In  ■  deed  mm  a  elond 

•n  title,  see  note.  Ann.  Cas.  1912A.  7<6. 

1.  AcHon  anthorlacd  fcy  above  accHo»— 
Im  In  nature  of  aa  action  In  reni.-r-Tn  such 
action  the  rule  is  elementary  and  practi- 
cally universal  that  no  party  will  be  per- 
mitted to  Interpose  to  defeat  tlie  prima 
facie  title  of  another  party  to  the  thins  de- 
rived by  him  from  a  third  party  unless  such 
attacking  party  pleas  or  shows  In  some  au- 
thorized manner  that  he  has  some  right, 
title  or  Interest  In  the  thinff. — Williams  v. 
City  of  Ban  Pedro,  IBS  Cal.  44.  BO,  94  Pac. 
2S4. 

3.  Action  Klvea  remedy  greater  than  old 
bill  of  pence. — Purpose  of  this  section  Is 
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evidently  to  afford  remedr  similar  In  char- 
acter to  that  of  old  bill  of  peace,  bnt  ex- 
tending ft  to  cases  which  latter  remedy  did 
not  reach.— Angus  T.  Craven,  182  Cal.  691, 

696.  €4  Pac.  1091. 

S.  Same — Bnlarsed   JurUdletloa    may  be 

administered  by  federal  courts  of  equity  as 
well  as  state  courts. — See  Devlne  v.  City  of 
Los  Angeles,  202  U.  8.  313,  60  L.  ed.  662,  26 
tiup.  Ct.  Rep.  652. 

4.  Action  hercDnde^-lnstead  «f  aeilon  at 
law,  followed  by  bUI  Id  eqnity. — Under  this 
section,  one  having  legal  title  Is  not  re- 
quired to  bring  his  action  at  law  and  then, 
after  recovery  of  possession,  to  file  bill  to 
quiet  his  title  or  possession  against  equi- 
table claims  asserted  by  defendant  In  eject- 
ment, and  to  have  such  claims  decreed  to  be 
Invalid,  but  may  secure  both  ends  In  one 
proceeding. — People  ex  rel.  Love  v.  Center, 
«6  Cal.  651.  656,  6  Pac.  263,  6  Pac.  481. 

5.  Ab  apparently  good  revord-tltlc — 
Cload  to  be  removed  hereunder, — An  appar- 
ently good  record-title  would  certainly  be  a 
cloud  upon  title  acquired  by  adverse  pos- 
session under  statute  of  limitations.  It  is 
of  record,  and,  when  produced,  makes  out 
prima  facie  case  which  can  only  be  defeated 
by  evidence  of  adverse  possession  which  Is 
not  of  record,  unless  established  in  Judicial 
proceeding,  but  rests  In  parol  and  Is  liable 
to  be  lost  and  established  with  difficulty. — 
Arrlngton  v.  LIscom,  34  Cal.  36B.  371,  94 
Am.  Dec.  722. 

As  to  cloud  OB  title,  see  pars.  10-16,  this 
note. 

e.  Any  proper  relief  given  tm  aeUon 
hercandci^Wlthtai  section  B80,  ■■<«.  — An 

action  to  quiet  title  can  not  be  maintained 
by  owner  of  an  equitable  estate  against 
holder  of  legal  title,  under  complaint  con- 
taining only  usual  averments  commonly 
made  In  such  action;  but  where  facts  upon 
which  plaintlfTs  claim  is  baaed  are  alleged, 
there  Is  authority  to  grant  any  proper  re- 
lief within  limitations  of  section  680,  ante, 
and  appropriate  remedies,  such  as  cancela- 
tion, reconveyance,  or  decrees  quieting  title 
or  establishing  or  enforcing  trusts  or  de- 
termining priorities  of  opposing  equities, 
may  be  had  as  between  proper  parties  under 
our  system,  whenever  they  are  required 
upon  equitable  considerations,  and  are  Justi- 
fied by  pleadings  and  proved  In  case. — De 
Leonls  v.  Hammel,  1  Cal.  App.  390,  394,  82 
Pac.  349,  351. 

7.  Where  general  relief  Is  demanded,  and 
if  allegations  of  complaint  to  quiet  title  are 
true  plaintlfTs  title  is  paramount  to  that  of 
any  defendant  claiming  Hen  by  mortgage 
made  fay  plaintiff,  obtained  by  fraud  whether 
her  deed  was  procured  by  fraud  and  with- 
out consideration,  or  whether  It  was  In  fact 
mortgage,  she  Is  entitled  to  have  her  rights 
determined. — De  Leonls  v.  Hnmmel,  1  Cal. 
App.  390.  394.  82  Pac.  349,  351. 

8.  BeBCflt*  of  bill  of  peace — Obtained 
hereander. — There  Is  no  difficulty  In  so 
conducting  suit  under  this  section  as  to 
fully  protect  legal  rights  of  parties  and  st 


same  time  secure  beneScial  result  author- 
Iced  by  court  of  equity  In  bills  of  peace — 
which  Is  repoae  from  further  litigation.  In- 
deed, remedy  under  statute  Is  eminently 
simple,  direct,  and  efficacious  for  this  pur- 
pose.— Curtis  V.  Sutter,  16  Cal.  269,  263. 

9,  Between  two  claiming  equitable  titles 
— But  not  by  equitable  against  legal,  — 
While,  where  both  parties  claim  under  equi- 
table titles,  an  action  may  be  brought  here- 
under to  determine  which  has  the  superior, 
the  action  can  not  be  maintained  by  the 
holder  of  a  mere  equitable  title  or  Interest 
against  the  holder  of  the  legal  title. — Buch- 
ner  v.  Malloy,  166  Cal.  2S6,  100  Pac.  687. 

See  pars.  88.  149,  169.  this  note. 

10.  Cload  apoB  tltl^— Defense  resting  la 
eatrlaslc  evldenec, — Whenever  the  defense  to 
a  deed  must  rest  In  extrinsic  evidence,  a 
cloud  Is  cast  upon  the  title  which  equity 
may  be  Invoked  to  remove. — Las  Animas  & 
San  Joaquin  Land  Co.  v.  Freclado,  167  Cal. 
680,  140  Pac.  239, 

As  to  elaUn  of  one  of  two  Joint  graateea, 
CMstltatlng  ■  elond  on  title*  see  par.  200, 
this  note. 

As  to  pre-emption  claim  under  the  pre- 
emption laws  eonatltatlng  ■  cloud  on  title, 

see  par.  179,  this  note. 

As  to  record  title  eonslltntlng  a  eloud 
■poB  possessory  title,  see  par.  91,  (his  note. 

As  to  void  eertldcate  of  tax-eollectar  coa- 
stltnting  a  cload  apoa  title,  see  par.  109, 
this  note. 

As  to  void  proceedings  mmt  eoaetltntlag  a 
elond  apoa  title,  see  par.  110,  this  note. 

It.*  Sanse— Trae  teat  of— Need  of  cvldeaec 
dehors. — Where  sale  of  land  was  made  by 
tax-collector  which  was  void  because  for 
sum  greater  than  authorized  by  law,  as  sec- 
tion 3776  of  Political  Code  does  not  require 
that  certificate  shall  specify  particulars  of 
"amount  paid,"  or  "amount  of  assessment." 
non  constat  that  deed  would  necessarily  do' 
so.  If  executed,  and  if  It  did  not,  evidence 
would  be  required  dehors  recitals  of  deed  to 
ascertain  Illegality  of  any  of  items,  to  col- 
lect which  sale  was  made,  and  cloud  would 
then  be  cast  on  title. — ^Axtell  v.  Qerlach,  67 
Cal.  483,  484,  8  Pac.  34;  Roman  Catholic 
Archbishop  v.  Shipman,  69  Cal.  586,  591,  11 
Pac.  343:  Chase  v.  City  Treasurer.  122  Cal. 
540,  642,  66  Pac.  414. 

12.  Where  statute  made  an  assessment  a 
Hen  upon  lands,  and  there  was  nothing  upon 
face  of  assessment  to  show  that  lien  was 
not  in  all  respects  valid.  If.  by  reason  of 
matters  outside  of  assessments,  as  It  is 
recorded,  this  apparent  llOn  Is  shown  not 
to  be  valid  encumbrance,  assessment  consti- 
tutes cloud  upon  title  which  one  is  entitled 
to  have  removed  by  an  action  under  this 
section. — Bolton  v.  Gllleran,  106  CaL  244, 
263.  3S  Pac.  881. 

13.  The  true  test  as  to  whether  or  not  an 
Instrument  will  cast  a  cloud  upon  the  title 
of  property  Is:  Would  the  owner,  in  an  ac- 
tion of  ejectment  brought  by  the  adverse 
party,  founded  upon  the  deed,  ha  required 
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to  offer  evidence  to  defeat  a  recoverr?  If 
such  proof  would  be  necessBiT,  the  cloud 
would  exist;  if  the  proof  would  be  unnec- 
essary, no  shade  would  be  cast  by  the  pres- 
ence of  the  deed. — Thompson  v.  Pack,  218 
Fed.  624. 

14.  Same — Same— Doea  not  exUt  tm  etraa- 

ner  to  title. — Where,  If  plaintiff  succeed.  It 
must  be  on  ground  that  no  title  passed 
from  Spain  to  defendant  by  mesne  convey- 
ance, and.  In  that  event,  conveyance  from 
defendant  would  not  eaat  any  cloud  upon 
plaintiff's  title,  cIrcumBtances  would  not 
Justify  action  under  this  section.  They 
would  be  like  any  other  conveyances  from 
stranRers  to  title  and  be  of  no  more  effect 
than  so  much  waste  paper. — Curtis  T.  Sut- 
ter. IS  Cal.  259,  2«6. 

15.  S«aie~-9«me— If  elalm  rcat*  on  void 
Jndrmente. — Where  judgmenta  under  which 
defendant  Is  said  to  claim  are  void  upon 
their  face,  they  constitute  no  cloud  and  no 
basis  for  action  to  quiet  title  under  this  sec- 
tion.— Hyde  v.  Redding,  It  Cal.  493,  500,  1« 
Pac.  380. 

10.  Same— Same— -One  wko  la  not  party 
ar  privy  to  iadrnent  Is  not  affected  by  it, 
and  neither  Judgment  nor  an  execution-sale 
of  land  effected  by  It  can  change  his  right 
in  land  or  create  cloud  upon  his  title. — 
Homan  Catholic  Archbishop  t.  Shipman,  69 
Cal.  586,  690,  11  Pac.  343. 

17.  Condition  precedent  to  bring  action. 

— Formal  re-entry  upon  the  land  by  the 
grantor  la  not  essential  as  a  prerequisite  to 
the  bringing  of  an  action  to  quiet  title  and 
for  a  reconveyance  of  the  property. — Plrth 
V.  Los  Angeles  Pac.  Land  Co.,  28  Cal.  App. 
399,  162  Pac.  935. 

18.  Under  above  section,  authorizing  an 
action  In  the  nature  of  an  action  to  quiet 
title  to  be  brought  by  any  person  against 
another  who  claims  an  Interest  in  real  prop- 
erty adverse  to  him  for  the  purpose  of  de- 
termining such  adverse  claim,  an  owner 
need  not,  as  a  condition  precedent  to  a  suit 
against  a  mortgagee,  tender  a  return  of  the 
amount  received  and  due  upon  the  mort- 
gage.— Mentry  v.  Broadway  Bank  &  Trust 
Co.,  20  Cal.  App.  388.  129  Pac,  470. 

19.  Same— Payneat  oi  nii>rtsa|cc.~The 
rule  that  the  plaintiff  In  an  action  to  quiet 
title  must  pay  an  outlawed  mortgage-debt 
as  a  condition  to  having  his  title  quieted 
against  it  has  no  application  to  a  plaintiff 
who  Is  not  the  orlKinat  mortgageor  and 
does  not  claim  under  such  mortgage. — 
Klumpke  V.  Henley,  24  Cal.  App,  35,  sub 
nom.  Klumpke  v.  Moreno,  140  Pac.  313. 

20.  CoBsolldatlOB  of  aetlomi — May  be  or- 
dercd  when  pending  action  for  partition, 
one  of  the  parties  commences  action  against 
other  to  enforce  trust  relative  to  property 
Involved. — ^Blxby  v.  Bent,  69  Cal.  522,  531. 

31.  Conatnwtlen  •(  saetlon— As  to  object. 
—The  object  of  action  la  to  finally  settle 
and  determine  as  between  parties  all  eon- 
fllctlny  claims  to  property  In  controversy, 
and  to  decree  to  each  such  Interest  or  estate 


therein  as  he  may  be  entitled  to. — ^Peterson 
V.  Olbbs,  147  Cal.  1,  6,  81  Pac.  121.  128. 

22.  Whether  this  section  permits  of  the 
determination  as  between  the  heirs  and 
devisees  of  questions  relating  to  the  valid- 
ity of  the  provisions  of  the  will,  or  which 
would  determine  their  rights  as  between 
themselves  In  advance  of  the  final  decree 
of  distribution  of  the  estate,  raised  but  not 
decided. — Estate  of  Sutro,  166  Cal.  727,  713. 
102  Pac  820. 

23.  While  the  proceeding  authorized  by 
this  section  may  be  broader  In  some  re- 
spects than  the  suit  in  equity  called  by 
the  same  name.  It  does  not  authorize  the 
adju^catlon  of  the  right,  claim.  Interest  or 
title  of  any  one  not  before  the  court  where 
the  service  of  summons  Is  made  construc- 
tively; the  proceeding  becomes  to  a  certain 
extent  one  In  rem,  but  the  decree  entered 
In  such  a  case  can  not  adjudge  the  rights 
of  any  person  not  Included  In  the  construc- 
tive service  any  more  than  it  can  do  so 
where  the  persons  named  In  the  summons 
have  not  been  personally  served  within 
the  state.  In  case  of  other  personal  or  con- 
structive service,  only  the  Interest  of  the 
persons  served  and  of  those  whom  they  ex- 
pressly or  virtually  represent  are  affected 
by  the  decree. — County  of  Los  Angeles  v. 
Wlnans,  13  Cal.  App.  234,  262,  109  Pac.  840. 

24.  This  section  authorizes  the  owner  of 
any  Interest  In  real  property  to  bring  an 
action  to  quiet  his  title  against  any  one 
claiming  adversely  to  him.  Ho  Is  not  re- 
quired to  Join  the  owner  of  any  other  In- 
terest.— McCleary  v.  Broddus,  14  CaL  App. 
60,  111  Pac.  126. 

Same— Section  antliorlMS  conrt  to  de- 
flae  latcrcsta  of  both  parties. — This  section 
authorizes  an  action  "for  purpose  of  deter- 
mining" any  adverse  claim  that  may  be  as- 
serted thereon  by  defendant  to  land  In  con- 
troversy, and  this  does  not  mean  that  court 
has  simply  to  ascertain  as  against  plaintiff, 
shown  to  have  legal  Interest,  whether  or 
not  such  defendant  has  some  Interest,  but 
also  that  court  shall  declare  and  define  In- 
terest held  by  defendant,  if  any.  so  that 
plaintiff  may  have  decree  finally  adjudica- 
ting extent  of  his  own  interest  In  property 
In  controversy  claimed. — ^Peterson  v.  Glbbs, 
147  Cal.  1,  5,  81  Pac.  121.  123. 

26.  Same — ^Tltle  pnrnmonnt  entitlM  plain, 
tia  to  decree— Where,  if  allegations  of  com- 
plaint In  action  under  this  section  are  true, 
plaintiff's  title  Is  paramount  to  that  of  any 
defendant  claiming  lien  by  mortgage,  she  is 
entitled,  in  such  action,  to  have  her  right 
determined,  and  especially  where  deed  ob- 
tained from  her,  under  which  defendant 
claims  title,  was  procured  by  fraud  and 
without  consideration. — De  Leonls  v.  Ham- 
mel,  1  Cal.  App.  390,  394,  82  Pac.  849,  351. 

27,  Contract— ActloB  not  dcelgned  to  ob- 
tain Jvdielal  censtrnctlon  of^Thls  action 
was  not  designed  to  enable  one  who  had 
executory  contract  for  purchase  of  land  to 
obtain  Judicial  construction  of  his  contract, 
tor  ought  it  to  be  oonstrued  as  enabling 
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such  person  to  cmll  in  thon  elalmlnv  ad- 
versely to  bis  vendor,  and  oompet  them  to 
try  their  claim  of  title,  when  judgment.  If 
in  favor  of  adverse  title,  will  not  bind  ven- 
dor.—Cooper  V.  Birch,  137  Cal.  472,  478,  70 
Pac  Z»l. 

38.  Costa — At»  eoiitroll«d  by  ecctlon  IMS, 
poKt,  In  action  to  quiet  title,  and  where 
plaintiff  recovers  Judgment  to  part  of  prop- 
erty sued  for  he  is  entitled  to  costs  as  of 
course,  although  defendant  be  adjudged 
owner  of  remaining  portion  of  property. — 
Sierra  Union  W.  &  M.  Co.  v.  Wolff.  144  Cal. 
430.  433,  77  Pac.  1038. 

As  to  costs  where  allowed  to  plalntUI  as 
«t  csarM.  see.  poat,  S9 1022  et  seq.  and 

notes. 

As  to  U»m  of  tax  U  «Is«d  OB  tiOm,  see  note 

22  !>.  R.  A.  699. 

29.  Decree  hereaader  —  More  afllrHattva 
of  legal  rlgkta  than  mere  Jadgment  for  poa- 
sesslOB. — A  decree,  In  ault  under  this  sec- 
tion, that  defendant  has  no  right,  title,  or 
interest  In  certain  land,  would  seem  to  be 
more  afllrmative,  as  final  adjudication  with 
respect  to  legal  rights  of  parties,  than  would 
be  mere  Judgment  tor  recovery  of  posses- 
sion. The  law  to  some  extent  leaves  open 
to  be  proved  by  evidence  dehors  record  what 
rights  might  have  been  asserted  in  action 
of  ejectment. — People  ex  rel.  Love  v.  Center, 
66  CaL.  S61.  S«2,  S  Pac.  263,  6  Pac.  481. 

aik  Bced  for  conveatenec — Does  aot  aiake 
grantee  trustee, — Where  plaintiff,  upon  pur- 
chasing land,  had  conveyance  made,  as  mere 
matter  of  convenience,  to  defendant,  who 
then  conveyed  to  plaintiff,  and,  some  time 
afterwards,  such  deed  was,  without  being 
recorded,  delivered  back  to  defendant,  who 
then,  probably  with  consent  of  plaintiff,  de- 
stroyed It,  record  title  appearing  at  com- 
mencement of  suit  In  defendant,  latter  was 
not  constituted  as  trustee,  and  plaintiff  was 
entitled  to  recover  In  action  to  quiet  title 
against  defendant.  —  Weygant  v.  Bartlett. 
102  CaL  224.  325,  2B  Pac.  417. 

SI.  DlSevcaee  between  actlaa  —  Under 
Practice  Act  and  eode. — Now,  as  fomerly.  in 
an  action  under  this  section,  defendant  may 
assert  legal  estate  or  an  e$)ulty  which  he 
may  claim  to  have  in  force,  difference  being 
that,  while  under  former  statute,  possession 
of  plaintiff  was  evidence  prima  facie  that 
he  was  seised  In  fee,  now  plaintiff  out  of 
possession,  as  against  defendant  in  posses- 
sion, may  prove  in  himself  legal,  paramount 
title,  which  entitles  him  to  possession. — - 
People  ex  rel.  Love  v.  Center,  99  Cal.  S61, 
556,  6  Pac.  262,  <  Pao.  4S1. 

32.  Dlatiaetlan  —  Between  old  salt  In 
chaaecry  snd  salts  herenndcr. — Distinction 
between  suits  to  determine  adverse  claims 
under  old  chancery  practice  and  provisions 
of  this  section  Is  clear.  They  are  different 
not  merely  In  form  (for  we  have.no  forms 
of  action  In  common-law  sense),  but  In  pur- 
pose. In  former  case  proceeding  Is  aimed 
at  particular  Instrument  or  piece  of  evi- 


dence which  Is  dangerous  to  plalntlfTs 
rights  and  which  may  be  ordered  to  be  de- 
stroyed In  whosoever's  hands  it  may  happen 
to  be.  In  latter,  proceeding  is  for  purpose  of 
stopping  mouth  of  person  who  has  asserted 
or  is  asserting  claim  to  plaintiff's  property, 
whether  such  claim  Is  founded  upon  evi- 
dence or  utterly  baseless. — Castro  v.  Barry, 
79  Cal.  443,  446,  21  Pac.  946;  Dranga  v. 
Rowe,  127  Cal.  506.  609,  59  Pac.  944. 

33.  An  action  under  this  section  to  de- 
termine adverse  claim  is  an  improvement 
upon  old  bill  of  peace.  Statute  enlarges 
class  of  cases  In  which  equitable  relief  could 
formerly  be  sought  In  quieting  title.  It  is 
not  necessary,  as  formerly,  that  plaintiff 
should  first  establish  his  right  by  action  at 
law:  nor  is  It  necessary  that  adverse  claim 
should  be  of  any  particular  character. — Cas- 
tro T.  Barry,  79  Cal.  44S,  446,  21  Pac.  946. 

84.  Disturbance  In  possession— ^at  nec- 
essary.— Under  this  section  It  Is  unnecessary 
for  plaintiff  to  delay  seeking  equitable  Inter- 
position of  court  until  he  has  been  disturbed 
in  his  possession  by  institution  of  suit 
against  him  and  until  Judgment  In  suit  has 
been  passed  In  hla  favor.  He  could  immedi- 
ately, under  this  section,  upon  knowledge  of 
assertion  of  claim,  require  nature  and  char- 
acter of  adverse  estate  or  interest  to  be  pro- 
duced, exposed,  and  Judicially  determined, 
and  question  of  title  be  thus  forever  quieted. 
— Curtis  v.  Sutter.  15  Cal.  259.  262;  Donahue 
v.  Melster,  88  CaL  121,  125,  25  Pac.  10»6. 

SB.  Same— Formerly  action  by  claimant 
to  real  estate  to  remove  claim  by  defendant, 

who  also  claimed  that  plaintiff  had  wrong- 
fully and  unlawfully  entered  on  such  prem- 
ises and  ousted  defendant  therefrom,  could 
not  have  been  maintained  at  all;  plaintiff 
would  have  been  compelled  to  wait  until 
defendant  chose  to  disturb  his  possession  by 
an  action.  The  code  enables  one  In  hla  posi- 
tion to  commence  legal  contest;  but  when 
he  thus  brings  defendant ,  into  court,  he 
must  be  prepared  to  meet  any  pertinent 
Issues  which  latter  may  tender,  and  to  try 
them  In  way  In  which  defendant  has  right 
under  constitution  to  have  them  tried. — 
Donahue  T.  Helster,  88  Cal.  121.  124,  26  Pac 
1096. 

SO.  Sasi^— Under  this  statute  It  Is  unnec- 
essary for  plaintiff  to  delay  seeking  equi- 
table interposition  of  court,  until  he  has 
been  disturbed  in  his  possession  by  Institu- 
tion of  suit  against  him,  and  until  judgment 
In  such  suit  has  passed  In  bis  favor. — Curtis 
V.  Sutter,  16  Cal.  269,  263. 

ST.  Easement,  elalm  to  —  ts  adverse 
Claim  to  real  estate.— Where  title  to  land 
becomes  vested  in  party  in  possession, 
cither  by  prescription  or  otherwise,  all  ad- 
verse claims  to  easements  must,  from  nature 
of  case,  cease;  for  one  can  not  have  an  ad- 
verse claim  against  one's  self.  But  this  rea- 
son does  not  apply  to  case  before  user,  and 
hence,  unless  there  Is  merger.  If  Intention 
to  appropriate  land  to  use  be  shown,  claim 
to  land  will  include  claim  to  nse  part  of  it. 
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and  this,  aB  part  of  treneral  claim,  will  b« 
adverse  to  owner. — Cavanauerh  V.  Wholey, 
143  Cal.  1C4.  168.  76  Pac.  »7». 

SS.  E:««llabl«  iHtereat— Can  mot  aappert 
claim  acnlniil  lecal  title.— In  action  under 
this  section,  plaintiff  can  not  have  Judgment 
In  direct  contradiction  to  material  allega- 
tions of  his  complaint;  if  any  cause  of  ac- 
tion can  be  brought  to  determine  adverse 
claim  upon  equitable  interest,  which  Is 
doubted  It  can  not  be  brought  against 
holder  of  legal  title. — ^Von  Dracbenfela  v. 
DoollttIe,.77  Cal.  296,  296,  19  Pac.  618;  Chase 
V,  Cameron,  188  Cal.  231,  66  Pa'o.  460;  Da 
Leonla  v.  Hammel,  1  Cal.  App.  890,  884,  88 
Pac.  349. 

See  pars.  19,  149,  168,  this  note. 

39.  Bqnitafcle  tltle—Ae  avalaat  leCal  title 
~-MBat  b*  apcclflcallr  alleced. — For  defend- 
ant to  avail  himself,  in  action  to  quiet  title, 
of  an  equitable  title  as  against  legal  title 
of  plaintiff,  It  should  be  speciflcally  pleaded, 
but  otherwise  he  Is  not  "called  upon"  to  do 
more  than  to  negative  plaintiff's  cause  of 
action. — United  States  Ik  Assoc.  v.  PaclAc 
Imp.  Co.,  ^39  Cal.  370,  S78,  69  Pac.  1064,  73 
Pac.  988. 

40.  Equitleit— Onlr,  lavolved.  —  Where 
both  parties  assert  merely  equities  in  the 
land,  an  action  under  this  section  may  be 
maintained  to  determine  which  party  has 
the  superior  equity. — Buchner  v.  Malloy,  155 
Cal.  253.  256,  100  Pac.  687. 

41.  Contract  for  sale  of  real  estate  which 
for  any  reason  is  Incapable  of  apecIOc  en- 
forcement can  not  form  the  bails  of  a  valid 
claim  to  an  interest  therein,  and  where  such 
claim  la  asserted  the  owner  of  the  real  es- 
tate is  entitled  to  a  decree  quieting  his 
title  thereto.— Jolllffe  v.  Steele,  9  Cal.  App. 
212,  21S.  98  Pac.  544. 

42.  The  owner  of  any  estate  or  Interest 
In  land  of  which  the  law  takes  cognizance 
Is  entitled  under  this  section  to  have  the 
claim  adverse  to  his  Interest,  such  as  it  Is, 
determined.  —  German  Am.  Sav.  Bank  v. 
Gollmer.  155  Cal.  681,  687.  102  Pac.  932, 

43.  Same— Superiority  of,  aswerted  kere- 
under. — There  are  cases  In  this  state  hold* 
Ing  that  possessor  of  an  equitable  title  can 
not  bring  action  to  quiet  such  title  against 
holder  of  legal  title,  and  this  Is  general 
doctrine:  but  there  Is  no  reason  why  this 
section  does  not  vest  In  holder  of  an  equi- 
table title  right  to  come  before  court  and 
have  his  equities  declared  superior  to  any 
and  all  opposing  equities.  If  there  are  ad- 
verse and  antagonistic  equities,  there  is  no 
sound  policy  which  would  deny  claimants 
thereunder  and  adjudication  by  virtue  of 
provisions  of  this  section  of  code. — Tuffree 
v.  Polhemus,  108  Cal.  672,  676,  41  Pac.  806. 

44.  Equtt7 — Rnle  of,  ■pplleable, — The  rule 
that  he  who  seeks  equity  must  do  equity 
Is  applicable  to  an  action  to  determine  ad- 
verse claims  under  this  section,  to  the  same 
extent  as  In  suits  nf  the  rhnracter  formerly 
cognizable  in  equity  to  remove  a  cloud  or 


cancel  an  instrument. — Holland  v.  Hotch- 
kiss,  162  Cal.  866,  870,  128  Pac.  268. 

40.    Brron  at  trial— If  mlmmr,  not  natlec:!. 

— In  action  under  this  section,  minor  errors 
In  rulings  of  court,  and  admission  or  rejec- 
tion of  evidence  when  whole  case  is  before 
court,  not  to  be  noticed. — Smith  t.  Bran- 
nan,  IS  Cal.  107,  116. 

Aa  to  trial  vcneraUy,  see  Part  V,  this 
note. 

4A.  Butate  for  year*— Hay  be  subject  to 
action  under  this  section. — German  Am.  Sav. 
Bank  V.  Oollmer,  ISS  Cal.  681,  687,  102  Pac. 
982. 

47.  Every  deserlptlon  of  deprcelatlnc 
claim  determined. — Adverse  claim  to  estate, 
or  Interest,  which  has  no  Just  foundation 
in  law  or  equity,  is  cloud  upon  title  and  im- 
pairs market  value  of  property  and  ob- 
structs its  alienation,  and  ia  basis  of  suits 
brought  by  one  of  defendants  against  plain- 
tiff and  against  his  tenants,  and  title  may 
be  quieted  in  such  action  under  this  section, 
— Brooks  v.  Calderwood,  34  Cal.  663,  665. 

48.  Statute  giving  this  right  of  action  to 
party  in  possession  does  not  confine  remedy 
to  case  of  adverse  claimant  setting  up  legal 
title,  or  even  equitable  title,  but  act  In- 
tended to  embrace  every  description  of 
claim  whereby  plaintiff  might  be  deprived 
of  property,  or  ite  title  clouded,  or  Its  value 
depreciated,  or  whereby  plaintiff  might  bo 
Incommoded  or  damnified  by  assertion  of 
outstanding  title  already  held  or  to  grow 
out  of  adverse  condition. — Head  v.  Fordycc, 
17  Cal.  149.  151;  Joyce  v.  McAvoy.  81  Cal. 
273,  287,  89  Am.  Dec.  172. 

49.  Party  has  right  to  be  quieted  in  his 
title  whenever  any  claim  is  made  to  real 
estate  of  which  he  Is  In  possession,  effect  of 
which  claim  might  be  litigation,  or  loss  to 
him  of  property. — Head  v.  Fordyce,  17  Cal. 
149,  151;  Horn  v.  Jones,  28  Cal.  194,  802. 

50.  Plaintiff  has  right  of  action  against 
defendants  who  pretended  and  gave  out  In 
speeches  that  he  (plaintiff)  has  no  valid 
title  to  land  and  that  legal  title  is  in  them- 
selves, and  that  they  are  entitled  to  posses- 
sion thereof,  and  that  thereby  they  have 
cast  cloud  upon  his  title  and  caused  many 
persons  to  believe  It  to  be  worthless  and 
thereby  greatly  impaired  Its  market  value. 
— Ayres  v.  Bensley,  32  Cal.  620,  628. 

51.  This  section  allows  action  to  he 
brought  by  any  person  against  another  who 
claims  estate  or  Interest  advArse  to  him.  Its 
language  Is  very  broad.  If  plaintiff  is  out 
and  defendant  Is  In  possession,  nevertheless 
action  can  be  maintained;  so,  also.  If  plain- 
tiff and  defendant  each  claims  to  be  owner 
In  fee.  In  last  case  question  who  has  better 
right  may  be  tried  In  action  in  form  usu- 
ally called  (for  want  of  better  name)  "eject- 
ment," but  it  may  be  also  tried  in  action 
under  thia  lection^ — People  ex  rel.  Z,ove  v. 
Center,  <«  Cal.  661,  662,  6  Pac  868,  6  Pac. 
481. 

VS.  Imperfect  title  —  Deralsned  tntm 
^rantwr    Wot  atrenstbened  by  title  fonnded 
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SB  Mx^Mle, — Plaintiff  can  prevail  In  action 
to  quiet  title  only  on  atrensTth  ot  her  own 
title,  and  since  ahe  deralgns  by  conveyance 
from  Rrantor,  who  has  previously  made 
deed  of  vranf  to  third  party,  and  not 
tbrougrh  auch  third  party  a,t  all.  it  is  ob- 
vious that  her  claims  against  plaintiff  de- 
rive no  support  from  title  of  first  grantor 
founded  on  tax-sale,  whether  that,  sale  was 
valid  or  Invalid. — UcOrath  v.  Wallace,  116 
Cal.  548,  Sfil;  48  Pac.  Tl». 

S8.  iBjuctlMi,  prayer  for  —  Does  not 
efeBBBe  ekavaeter  of  aotloB,^ — Where  plain- 
tiff averred  ownership  and  right  of  posses- 
sion In  certain  mining  claim,  and  that  de- 
f<;ndant8  were  in  possession  wrongfully, 
and  unlawfully  withheld  same  and  were 
taking  large  quantities  of  ore  therefrom, 
and  prayed  for  Injunction  and  for  decree  for 
restitution  of  lands  and  mining  claim,  fact 
that  complaint  asks  for  injunction  does  not 
make  action  one  of  equitable  nature,  and 
action  Is  one  of  law,  and  In  form  one  of 
ejectment.— Haggin  v.  Kelly,  1|6  Cal.  481. 
482.  69  Pac.  140. 

S4.  iMtalneat-coatvaet  tor  pvrekasc  of 
real  property— For feltnre  Hiider  time  elaasc. 

—An  action  to  quiet  title  to  real  property 
and  to  declare  forfeit  the  rights  of  the  pur- 
chaser under  euch  a  contract  by  reason  of 
failure  to  make  the  payments  within  the 
time  fixed  by  the  contract,  held  to  be  an 
action  to  determine  adverse  claims  under 
the  proTlsiona  of  this  sectlon.-^cDonald 
V.  Kingsbury.  16  Cal.  App.  248.  116  l^ac.  380. 

SB.  Issues,  whether  leval  or  c«vl<ahle— 
Need  Bot  apvear  «U1  after  ■■swer^TJntil 

answer  comes  in,  in  action  under  this  sec- 
tion, setting  forth  defendant's  claim.  It  need 
not  appear  that  issues  to  be  tried  will  be 
legal,  as  distinguished  from  equitable  Is- 
sues. A  proceeding  by  which  he  may  compel 
another  to  expose,  and  have  adjudicated, 
nature  of  interest  on  which  be  is  assert- 
ing an  adverse  claim  against  e«tate  of  for- 
mer, is  one  to  be  conducted  In  court  of 
*>quity,  and  discovery  of  nature  of  adverse 
claim-  precedes  this  adjudication. — People 
ex  rel.  Love  v.  Center,  66  Cal.  661,  662,  6 
Pac.  263,  6  Pac,  481;  Hyde  T.  Redding,  74 
CaL  498,  4»8,  16  Pac  880. 

IM.  jrudgmeati— A  mnnlaieat  ot  title  of 
sncceMOr  to  plaintiff. — In  action  to  quiet  title, 
and  judgment  in  favor  of  plaintiff,  although 
nominally  in  his  favor,  becomes  muniment 
of  title  to  successor  In  interest,  and  his 
consent  or  knowledge  or  authority  Is  not 
necessary  to  Justify  entry  of  Judgment  In 
his  favor  by  clerk. — Baker  v.  Brickell,  102 
Cal.  620.  623.  36  Pac.  950. 

ST.  Sbmc— BxecullOB  and  sale  show  title. 
— Where  plaintiff.  In  seeking  to  quiet  title, 
claims  under  execution- sale  based  upon 
Judgment  against  Judgment-debtor,  In  such 
case  it  was  necessary  for  plaintiff.  In  mak- 
ing out  prima  facie  right,  to  recover  as 
against  defendant,  only  to  show  Judgment 
of  court  of  competent  Jurisdiction,  execu- 
tion thereon  and  sals  thereunder  and  trann- 


misslon  of  title  to  plaintiff.  —  Reilly  v. 
Wright,  117  Cal.  77,  79,  48  Pac.  870. 

S8.  Same  ~  Same  —  Bat  agalBst  straager 
most  be  supplemekted  by  proof  of  title  Ib 
him. — In  action  '  to  quiet  title  as  against 
judgment-debtor,  production  of  Judgment, 
execution,  and  sheriff's  deed  Is  prima  facie 
evidence  of  plaintiff's  right  to  recover;  but 
if  action  is  against  stranger  to  Judgment, 
plaintiff  must  also  show  that  Judgment- 
debtor  had  title  or  possession  at  date  of 
lien  or  aaIe.~Rellly  v.  Wright.  117  Cal.  77. 
.80,  48  Pac.  970. 

Bfc  jBrMtettoB— Whether  action  la  at 
law   ar  Ib   cqalty  — Ib   aaperlor   eoart. — 

Whether,  when  brought  under  code,  action 
be  called  action  at  law.  In  which  statute  au- 
thorizes Judgment  determining  estate  or  In- 
terest claimed  by  defendant,  or  be  called 
suit  in  equity  to  quiet  plaintiff's  title 
against  adverse  claim,  superior  court  has 
Jurisdiction.  If  it  be  considered  action  at 
law,  defendant  may  demand  Jury. — People 
ex  rel.  Love  v.  Center,  66  Cal.  551,  563,  6 
Pac.  268,  6  Pac.  481. 

Wt  Kaowledgc  of  assertion  ot  claim  by 
party  oat  of -paaseasioB. — It  Is  sufficient  un- 
der this  section  If,  while  plaintiff  Is  in  pos- 
session of  property,  party  out  of  possession 
claim  estate  or  Interest  adverse  to  him.  He 
can  immediately,  upon  knowledge  of  asser- 
tion of  such  claim,  require  nature  and  char- 
acter of  adverse  estate  or  Interest  to  be 
produced,  exposed,  and  judicially  deter- 
mined, and  question  of  title  be  thus  forever 
quieted. — Curtis  v.  Sutter.  IB  Cal.  259.  263. 

61.  Under  section  264  of  Practice  Act, 
owner  in  possession,  upon  knowledge  of  as- 
sertion of  adverse  claim,  could  require  na- 
ture and  character  of  adverse  estate  or 
Interest  "to  be  produced,  exposed,  and  Ju- 
dicially determined." — People  ex  rel.  Love  v. 
Center,  66  Cal.  E61,  666,  K  Pac.  263,  6  Pac 
481. 

82.  Laches— Plaintiff  In  contlnooDs  pos- 
session not  gnilty  of. — Where  plaintiff  has 
been  In  possession  of  land,  he  can  not  he 
guilty  of  laches  In  beginning  of  suit  to  re- 
move cloud  at  any  time  before  action  has 
been  brought  to '  disturb  his  possession,  or 
to  deprive  him  of  any  enjoyment  ot  his 
right.  The  continued  assertion  of  adverse 
claim  constitutes,  from  day  to  day,  new 
cause  of  action. — Hyde  v.  Redding,  74  Cal. 
493.  600.  16  Pac.  380. 

eS.  LeBSI.  distinguished  from  equitable, 
title  to  be  shown. — In  action  to  quiet  title 
to  real  property,  plaintiff  must  establish 
legal,  as  distinguished  from  merely  equi- 
table, title. — Fudickar  v.  East  Riverside  I. 
DIst..  109  Cal.  26,  38.  41  Pac.  1024. 

04.  Legal  rtehts — ^Delermlaed  In  suit  la 
eqnlty. — It  does  not  follow  from  fact  that 
suit  is  brought  in  equity  that  determination 
of  questions  purely  of  legal  character  in  re- 
lation to  title  will  necessarily  be  withdrawn 
from  ordinary  cognizance  of  court  of  law. 
The  court  sitting  in  equity  may  direct,, 
whenever  In  its  Judgment  It  may  become 
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proper.  Issue  to  be  framed  upon  pleadings 
and  submitted  to  Jury,  under  provisions  of 
this  section. — Curtis  v.  Sutter,  16  Cal.  259, 
262:  Donahue  v.  Melater,  88  Cal.  121,  126.  2S 
Pac.  1096. 

60.  Same— There  la  no  dincnltr  la  aa 
eoad«e<lav  anlt  under  tliia  section   as  to 

fully  protect  legal  rights  of  parties,  and  at 
same  time  to  secure  beneficial  results  af- 
forded by  court  of  equity  In  bllli  of  peace, 
whtcb  mean  repose  from  further  litigation. 
— Curtis  V.  Sutter,  15  Cat  259,  262;  People 
ex  rel.  Love  t.  Center,  66  Cal.  551,  555,6  Pac. 
263,  6  Pac  481;  Donahue  T.  Melster,  68  Cal. 
121,  12«,  ZS  Pae.  1096. 

M.    Linltatisn  of  aetl«»— Stete  ■  party. 

— ^Under  section  316,  ante,  an  action  by  the 

state  to  quiet  title  to  lands  may  be  brought 
at  any  time  within  ten  years  after  clause 
of  action  accrues. — People  t.  Banning  Co., 
167  Cal.  m.  140  Pae.  587. 

67.  The  running  of  the  statute  of  limita- 
tions does  not  depend  upon  the  presump- 
tion of  the  existence  of  any  grant,  but  it 
operates  upon  the  state  with  respect  to  any 
property  not  dedicated  to  public  use,  as 
soon  as  adverse  possession  thereof  begins. 
— People  V.  Banning  Co.,  167  Cal.  643,  140 
Pac.  687. 

68.  An  action  by  the  state  to  quiet  title 
to  swamp  lands  is  barred  by  the  provisions 
of  section  316.  ante,  where  they  have  been 
held  in  actual  adverse  possession  for  more 
than  ten  years  by  a  claimant  under  a  state 
patent. — People  t.  Banning  Co.,  167  CaL  648, 
140  Pae.  687. 

69.  An  action  by  the  state  to  quiet  title 
to  swamp  and  overflowed  lands  which  have 
been  held  In  actual  adverse  possession 
against  It  for  more  than  ten  years.  Is 
barred  by  the  statute  of  limitations. — Peo- 
ple v.  Banning  Co.,  167  Cal.  648.  140  Pac.  587. 

TO.    Mineral  lawU— Advenw  title  tm,  kcr«- 

■nder. — ^An  action  may  be  brought  under 

this  section  for  purpose  of  determining 
adverse  title  claimed  by  defendants  to  min- 
eral lands,  veins,  lodes,  and  ledges  de- 
scribed in  complaint,  of  which  plaintiff 
claimed  to  be  owner. — -Bulwer  Consol.  Hin. 
Co.  v.  Standard  Consol.  Uln.  Co..  88  Cal.  618, 
614,  23  Pac.  1109. 

71,  Same — Governed  by  practice  In  state 
eonrts,  not  by  rales  In  United  States  land- 
ofllee. — Action  to  quiet  title  Is  not  contest 
In  United  States  land-office,  and  Is  to  be 
STOverned  and  determined  by  practice  and 
rules  of  pleading  governing  In  state  courts 
In  ordinary  suits  brought  to  settle  disputes 
as  to  Interest  In  land.  Want  of  title  in 
plaintiff  will  render  it  unnecessary  to  ex- 
amine title  of  defendant. — Schroder  v.  Aden 
G.  MIn.  Co.,  144  Cal.  628.  630,  78  Pac.  20. 

73.  HInInc  elalma — Action  tm  qalet  title 
to  ta  not  under  seetion  2SZ8  federal  stat- 

■tcn. — Action  to  quiet  title  to  mining  prop- 
erty Is  not  action  brought  under  section 
8828  (•  Fed  Stats.  Ann.,  2d  ed.,  p.  668),  of 


revised  statutes  of  United  States  to  deter- 
mine which  of  parties  Is  best  entitled  to 
purchase  from  United  States  but  only  ordi- 
nary action  to  quiet  title.  Proceedings  In 
land-«fflce  of  United  States  are  utterly  Im- 
material here,  unless  they  tend  to  show 
title  or  right  of  po»esslon  In  one  of  the 
parties^ — Altoona  Q.  HIn.  Co.  t.  Integral  Q. 
Mln,  Co,  114  CaL  100,  101,  46  Pao.  1047. 

TS.  Saate— Jurladletlom  of  netlona  to  do- 
tenuluc  advcrae  claini  to,  depend*  npo« 
atate  conatltntlon.  —  Under  state  laws  each 
party  to  mining  claim  may  bring  action  to 
determine  adverse  claim,  but  Jurisdiction 
and  procedure  governing  action  depend  en- 
tirely upon  our  state  constitution  and  laws. 
This  action  seems  well  adapted  to  object 
sought  to  be  accomplished  by  congressional 
law,  for  rights  of  parties  are  wholly  deter- 
mined by  act  of  .congress,  and  Involve  aam« 
questions  as  to  relative  righta  of  parties 
which  officers  of  land-offlce  would  otherwise 
have  been  required  to  pass  upon. — ^Altoona 
Q.  Mln.  Co.  v.  Integral  Q.  MIn.  Co,  114  Cal. 
100,  102,  45  Pac.  1047. 

T4.  8«MC— 4tate  atntut*  of  Umltntlona  of 
Ave  yenre  controls. — Laws  of  state  consti- 
tute part  of  laws  by  which  mining  right  is 
determined.  It  must  therefore  follow  that, 
where  possession  has  continued  for  five 
years  before  adverse  right  exists.  It  Is 
equivalent  to  allowable  one  under  laws  of 
congress. — Altoona  Q.  HIn.  Co.  T.  Integral 
Q.  MIn.  Co.,  114  Cal.  100,  lOS,  46  Pac.  1047. 

T5.  Same— RIgbta  to,  dependent  on  law* 
of  United  Statca,  but  ault  revardleaa  of 
United  Statca  laud-oflcc. — Rights  of  parties 
to  mining  claim  will  be  entirely  determine! 
by  laws  of  United  States  granting  right  to 
enter  upon  mineral  lands  and  to  extract 
metals  therefrom,  and  to  acquire  title 
thereto,  but  suit  must  be  tried  In  every  re- 
spect as  if  no  contest  was  pending  In  land- 
office  of  United  States  In  regard  to  right  to 
purchase  same. — Altoona  Q.  Mln.  Co.  v.  In- 
tegral Q.  Mln.  Co.,  114  Cal.  100,  108,  46  Pac 
1047. 

Aa  to  Indoourc  of  aslntng  clnlms,  see, 
ante,  B  325  and  note, 

78.  Hlajolnder  of  ennaea  of  action. — Three 
causes  of  action,  to  wit:  action  annulling 
and  setting  aside  fraudulent  conveyance 
from  one  of  defendants,  action  under  this 
section  to  determine  adverse  claims  to  real 
property,  and  action  of  ejectment  to  recover 
possession  of  said  land,  with  rents  and 
profits  thereof,  can  not  be  united  and  Joined 
In  one  statement  without  being  separately 
set  forth,  as  distinct  causes  of  action. — 
Pfister  V.  Dascey,  66  Cal.  408,  404,  ■  4  Pac. 
398. 

77.  Same— A  eauac  of  aettou  to  acqalrc 
title  to  lands  can  not  fee  united  with  cause 
of  action  asalnst  a  surviving  trustee  to 
compel  conveyance,  and  demurrer  for  mla< 
Joinder  of  actions  In  such  case  should  be 
sustained. — Reynolds  v.  Lincoln,  71  Cal.  188, 
18S.  7  Pac.  176.  12  Pac.  449. 

See,  post,  Paru  II,  III,  this  note. 
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78.  HortKBKM,  clabtt  of — Not  diapoMd  of 
In  aetlOB  kereuBder.  —  Whers  plaintiff  has 
brought  action  to  quiet  title  against  defend- 
ant, claiming  that  he  holds  simply  a  mort- 
gage as  security  for  money  due,  court  can 
not  decree  that,  upon  failure  of  plaintiff  to 
pay  amount  remaining  unpaid  on  mortgage, 
all  his  right  and  title  to  mortgaged  prom'- 
Ises  ahatl  cease  and  determine,  and  title  of 
defendant  thereto  shall  be  good  and  valid, 
and  plaintiff  shall  be  barred  from  asserting 
any  claim.  Interest,  or  title,  unto  said  prem- 
ises. The  proper  Judgment  would  be  that, 
upon  failure  of  plaintiff  to  pay  said  amount 
within  time  specified  by  court,  action  should 
be  dismissed. — Boyce  v.  Fisk,  110  Cal.  107, 
116.  42  Pac.  478. 

79.  Same  —  Althoarh  plafnClff  can  not 
have  hia  title  quieted,  where  he  has  land  sub- 
ject to  his  own  mortgage,  while  money  for 
which  mortgage  was  given  remains  unpaid, 
stIU  defendant  can  have  no  afllrmatiye  rem- 
edy for  his  debt  barred  by  statute. — ^Boyoe 
T.  Flsk,  110  Cal.  107,  116.  42  Pac  47S. 

80.  irarlgaUe  waten  —  Onmi  of  Mil 
■ader,  sItmi  ■«  rimht  to  sbatrvet. — It  Is  un- 
doubtedly true  that  grant  of  Boll  under 
navigable  waters  carries  with  It  no  right  to 

obstruct  navigation  and  that  state  may  en- 
Join  its  grantees  or  their  successors  from 
erecting  or  maintaining  structures  which 
will  impair  or  interfere  with  exercise  of 
public  rightr  If  interference  is  of  character 
that  constitutes  It  public  nuisance,  and 
where  each  of  seTeral  defendants  seems  to 
act  Independently  of  others  In  erecting  and 
maintaining  separate  structures,  which  are 
alleged  to  obstruct  navigation  of  bay  and 
estuary,  each  may  be  liable  in  separate  ac- 
tion by  attorney-general  to  quiet  title  of 
state  thereto. — People  v.  Oakland  W.  P.  Co., 
118  Cal.  234,  248,  60  Pac.  805. 

SI.  Object  of  these  section*  fa  to  enable 
plaintiff  to  dispel  whatever  may  be  re- 
garded by  third  persons,  as  well  as  by 
defendant,  as  cloud  upon  hla  title,  for  even 
though  defendant  makes  no  adverse  claim, 
third  persons  may  regard  plaintilTa  title  as 
being  subject  to  an  adverse  claim  of  defend- 
ant, which  would  be  cloud  upon  plaintiff's 
title,  depreciating  its  value,  and  which  he 
would  be  entitled  to  have  removed  by  de- 
cree of  court,  so  that  his  record  title  may 
appear  perfect  to  all  persons  whom  it  may 
thereafter  concern.  —  Bulwer  Consol.  Mln. 
Co.  T.  Standard  Consol.  Mln.  Co.,  88  Cal.  689, 
C09,  2S  Pac  1102. 

89.  OwaenUp  la  plalatlfti— Aad  lack  of 
tttle  or  ««oltr  la  defeadaats  deteraitacd. — 
Plaintiffs  entitled  to  possession  of  premises 
may  bring  an  action  against  defendants  to 
obtain  Judgment  that  plaintiffs  are  legally 
owners  of  certain  lands,  that  defendants 
have  no  legal  estate,  nor  any  equities  such 
as  would  entitle  them  to  retain  posaesslon 
as  against  title  of  estate:  and  that  they 
hav9  no  aqulties  which  would  Justify  decree  ' 
in  their  favor  as  against  legal  owner  In 
possession. — People  ex  rel.  Love  v.  Center. ' 
C6  CaU  S61,  669.  6  Pac  26S,  6  Pac  481. 


88.  Partltloa,  rigkt  to  — JutUea  action 
hercaader^If  action  for  partition  will  lie 

In  given  case,  then  action  by  holder  of 
equitable  title  against  parties  claiming  ad- 
verse equities  should  be  recognized  and 
countenanced  under  this  section  of  code. — 
Tuffree  v,  Polhemus,  108  Cat.  670.  677.  41 
Pac.  806. 

84.  Personal  property  —  Not  subject  of 
action  to  qalet  title. — If  property  described 
in  complaint  in  action  to  quiet  title  be  not 
real  property,  action  can  not  be  maintained, 
for  no  action  will  lie  In  this  sUte  merely 
to  quiet  title  to  personal  property. — Fudlc- 
kar  T.  Hast  Riverside  Irr.  Diat^  109  Cal.  29, 
SS,  41  Pac.  1024. 

As  to  adlaa  to  detcnala*  adverse  (dalasa 
to  pemoaalty,  see,  post,  i  1060  and  note. 

SB.  Flpe-llae  aad  watcMtght— Clalu  to* 
real  property. — A  claim  by  plaintiff  in  ac- 
tion to  quiet  title  to  certain  water-right, 
and  pipe-line  and  canal  used  In  carrying  of 
same.  Is  claim  to  real  property,  and  such 
claim  may  be  maintained.  —  Fudickar  v. 
East  Riverside  Irr.  Dlst.,  109  Cal.  29.  86,  41 
Pac.  1024. 

88.  FlatntlfPs  tttle  mnst  be  snperlor. — In 
suit  to  quiet  title,  plaintiff  must  obtain 
Judgment  upon  strength  of  hli  own  title, 
and  if  It  be  shown  that  he  has  no  title.  It 
becomes  Immaterial  to  Inquire  into  defend- 
ant's rights. — Schroder  v.  Aden  Sold  Hln. 
Co.,  144  Cal.  628.  630,  78  Pac.  20. 

87.  In  an  action  to  gulet  title  the  plain- 
tiff must  rely  exclusively  on  the  strength  of 
his  own  title,  not  on  the  weakness  of  that 
of  his  adversary. — Klumpke  v.  Henley,  24 
Cal.  App.  36,  sub  nom.  Klumpke  T.  Moreno, 
140  Pac.  313. 

88.  PosscsmIou  In  plnintlll— Not  now  re- 
qaircd  In  order  to  maintain  aetloa  to  quiet 
title. — People  ex  rel.  Love  v.  Center,  66  Cal. 
661.  656,  S  Pac.  263,  6  Pac  481;  Brusie  v. 
Gates,  80  Cal.  462.  466,  28  Pac.  284;  Landre- 
gan  V.  Peppin,  94  Cal.  466,  466,  29  Pac.  771; 
Casey  v.  Leggett,  126  Cal.  672,  68  Pac.  264; 
Reiner  v.  Schroeder,  146  Cal.  411,  416,  SO 
Pac.  617;  More  v.  Stelnbach,  127  U.  8,  70,  84. 
82  U  ed.  SI,  56,  8  Sup.  Ct.  Rep.  lOCT. 

88.  Same — Was  essential  Under  Practtee 

Aet. — ■Possession  by  plaintiff  at  time  of 
commencement  of  action  was  essential  un- 
der section  264  of  Practice  Act. — Rico  v. 
Spence.  21  Cal.  604,  610;  Lyle  v.  Rollins,  2S 
Cal.  487,  440;  Ferris  v.  Irving,  28  Cal.  645. 
647;  Bepulveda  t.  Sepnlveda,  89  Cal.  18,  18. 

As  to  oeeapattoa.  valcsa  adverse,  deemed 
ta  be  aader  legal  title,  see,  ante.  S  321  and 

note. 

As  to  pomeiMloa  of  part,  vrhetber  poKMes- 
aloa  of  wbole,  see,  ante,  SS  822,  828  and 
notes. 

As  to  prcMamptloa  af  poaaeaalea  br  aaa 
heldiag  legal  tttle,  see,  ante,  I  821  and  note. 

As  to  rigbt  of  poaaeaaloa  mnt  afleeted  by 
deacMit  cast,  see,  ante,  {  827  and  note. 

A«  to  wbea  poaaeaaloa  will  be  preanmed. 

setb  ante,  {  S2I  and  note. 
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90.  PBblleatloB  of  ■nmnioaB  —  May  b« 
jnadr  la  actloB  to  qalet  title,  and  Judgment 
against  nonresident  based  tbereon  is  not 
void  although  he  does  not  appear,  as  Judg- 
ment, so  far  as  It  settles  title,  Is  In  nature 
of  one  In  rem. — Perkins  t.  Wakeham,  86 
Cal.  SSO,  581,  683,  21  Am.  St.  Rep.  67,  2S 
Pac.  61. 

Aa  to  pMblleatloa  of  MaiBioaa  Kcaerallri 

see,  ante,  ]|  412  et  aeq.  and  notes. 

»U  Reeord-tttic  asalMit  poaaeaaory-tltlc 
^A  cIOHd  mmmm  Htlc^ — Adverse  possession 
ripened  Into  title,  with  paper  title  In  defend- 
ant which  has  ceased  to  have  vitality,  and 
was  Incapable  of  affording  the  basis  of  any 
rights  or  claim  as  against  plaintiff,  recog- 
nized In  law  or  equity,  but  which  was 
nevertheless  of  record,  while  evidence  of 
plaintiff  rests  In  part  In  parol,  constitutes 
cloud  upon  plalntlfTs  title,  and  tends  to  de- 
preciate its  value,  and  plaintiff  Is  at  all 
times  llabls  to  be  called  upon  to  litigate  It. 
Such  facts  present  proper  case  for  deter- 
mining adverse  claim  of  defendant,  and  for 
removing  cloud  under  statute. — Arrlngton 
V.  Llscom,  34  Cal.  365,  ,388,  94  Am.  Dec.  722. 

Aa  to  eload  oa  title,  see  pars.  10-16,  this 
note. 

92.  Relief  In  canity — Enlarawd  by  thU 
aectlon.  —  This  statute  enlarges  class  of 
cases  In  which  equitable  relief  could  for- 
merly be  sought  In  quieting  title.  It  author- 
ises Interposition  of  equity  in  cases  where 
previously  bills  of  peace  would  not  He. — 
Curtis  V.  Sutter,  16  Cal.  259,  262. 

98.  Rlvht  to  parehase  ..May  poMNlbly  be 
«aleted  aa  avatHat  4reepaM«. — The  provi- 
sions of  this  section  have  been  held  to  be 
broad  enough  to  Include  equitable  title  to 
real  property,  and  it  may  be  that  right  to 
purchase,  under  act  of  1887,  may,  under 
some  circumstances,  be  quieted  as  against 
unlawful  trespass.  Question  Is,  whether 
plaintiff  has  established  right  under  allega- 
tion of  ownership,  such  as  would  entitle 
it  to  relief  asked. — San  Jose  L.  *  W.  Co.  v. 
San  Jose  R.  Co.,  129  Cal.  678,  677.  62  Pac. 
269,  affirmed  1S9  U.  B.  177,  47  L.  ed.  766,  23 
Sup.  Ct.  Rep.  487. 

94.  Separate  property  of  spopaea—Ia  ac- 
tion for  divorce. — Title  to  same,  when  put  In 
issue  In  Buch  an  action,  may  be  determined 
by  the  court  as  fully  as  in  any  other  action 
more  directly  Involving  such  title,  and 
when  so  determined  becomes  res  adjudl- 
cata  In  all  future  actions  relating  thereto. 
Allen  V.  Allen,  159  Cal.  201,  113  Pac.  160. 

95.  State  tIdc-Mnd  eossmlaalonrra— Caa 
Kraat  mo  title  to  laad  abo^  abore-llae  at 
ordinary  blsh  tide. — Plaintiff  can  not  bring 

action  to  quiet  adverse  title  to  land,  where 
plaintiff  deraigns  his  title  under  deed  of 
state  tide-land  commissioners,  state  not 
having  any  title  to  land  at  that  time  bound- 
ary of  which  was  not  below  shore-line  of. 
Mission  Bay  at  ordinary  high  tide,  but  was 
within  limits  of  pueblo  of  city  of  San  Fran- 
cisco.— United  States  U  Assoc.  v.  Paclflc 
Imp.  Co.,  139  Cal.  370,  376,  69  Pac,  1.0C4,  72 
Pac.  988. 


94.  State's  title  to  la  ade  —  Determined 
herennder. — Under  this  section  action  may 
be  brought  by  people  of  state,  not  only  to 
annul  patent,  but  for  decree  that  plaintiffs, 
out  of  possession,  are  legal  owners  entitled 
to  possession,  and  that  defendants  have 
acquired  no  rights  under  act  of  leglsla- 
tutv.  That  question  Is  to  be  determined 
upon  evidence  that  defendants  or  their  pre- 
decessors did,  or  did  not,  reclaim  lands,  or 
at  least  that  governor  and  attorney-general 
had  so  certified,  as  required  by  acts  of  leg- 
islature (Stats.  1877-8.  p.  358).— People  ex 
rel.  Love  v.  Center,  66  Cal.  661,  566,  6  Pac. 
263,  6  Pac.  481. 

97.  Statnte  ot  limitation*— Bar  to  action. 

— Plea  of  statute  of  limitations  may  be  In- 
terposed In  action  in  equity  as  well  as  one 
in  law,  and  this  without  changing  character 
of  action;  Indeed,  "one  of  defenses  peculiar 
to  court  of  equity  la  lapse  of  time." — Han- 
cock T.  Plummer,  66  Cal.  337,  888.  6  Pac.  514. 

98.  Same  — Action  barred  by  flTe-year 
limitation. — In  action  to  correct  mistake  in 
conveyance,  to  compel  defendant  to  execute 
deed  conveying  to  plaintiff  land,  executed 
by  mistake  in  former  conveyances,  and  to 
quiet  plaintiff's  title  thereto,  action  Is  not 
barred  except  by  five-year  limitation  stat- 
ute.—Murphy  v.  Crowley,  140  Cal.  141,  146. 
73  Fac.  820. 

99.  Sasae— Docs    nat    nw   wUIe  aettoa 

pcndlnsr— Statute  of  limitations  as  between 
parties  to  action  of  partition  does  not  run 
while  such  action  is  pending. — Christy  v. 
Spring  Valley  W.  W.,  97  Cal.  11,  28,  81  Pac. 

1110. 

100.  Same — Role   to  determine  delay. — 

Where  defendant  asserts  no  equitable 
rights,  and,  whatever  may  be  said  as  to 
form  of  action.  It  Is  simply  to  recover  land, 
atatnte  of  limitations  plainly  furnishes  rule 
by  which  to  determine  whether  delay  to 
assert  right  Is  faUI.— Aniar  Miller,  80 
Cal.  842,  346,  27  Pac.  299. 

Aa  ta  certain  disabllltlea  eadndcd  frmm 
time  to  eommeaee  actlona,  see,  ante,  I  328 

and  note. 

As  to  landlord  and  tenant,  pvcanaipttoa 
aa  to  tenant's  posseaaloa.  see,  ante,  1 826 

and  note. 

Aa  ta  oecnpatloa  dceaacd  «nder  lesnl  tHIe, 
■nlcsa  adverae,  see,  ante.  1  321  and  note. 

Aa  to  peraona  aader  dlsabllttlca  axelnM 
from  time  to  eonwenee  action,  see,  ante. 

9  328  and  note. 

As  to  aelain  within  Sve  years,  when  necea* 
sary  In  action  or  defense  arlMlas  ont  of 

title,  see,  ante,  ifi  318.  319  and  notes. 

As  to  when  state,  people  of.  will  not  sne, 
see,  ante,  fij  315,  316  and  note. 

101.  Snbaeqncnt  action  upon  Judsmcat  

In  aetlon  to  determine  adverse  claim. — 
One  claiming  title  to  mining  ground  may 
bring  action,  under  this  section  to  qnlet 
title,  against  defendant  denying  his  title, 
and  claiming  title  thereto  by  former  Judg- 
ment of  court.  In  which  said  action  has 
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be«n   brought,'  said   former  action  belnff 

of  same  nature  as  this,  to  determine  ad- 
verse claim  of  defendants  to  property  men- 
tioned and  described  in  complaint. — Russell 
▼.  Brosseau.  8S  Cal.  606.  C06,  4  Pac.  643. 

103.  Tenna  of  aeettoa  braad— iHelvAc  all 
adverse  clalnM. — This  section  Is  very  broafl 
In  Its  terms  and  includes  all  adverse  claims, 
from  claim  of  title  In  fee  to  smallest  lease- 

'hold,  and  unquestionably  It  is  duty  of  de- 
fendant to  set  out  hia  case,  whatever  it 
may  be,  when  called  upon  under  this  sec- 
.tlon-of  code.  If  be  has  an  adverse  claim, 
■  which  will  support  Issue  at  law  upon  which 
he  desires  Jury  trial,  it  is  his  duty  to  set 
out  that  claim,  make  that  issue,  and  de- 
mand Jury  trial. — Landregan  v.  Peppin,  94 
Cat.  465,  467,  29  Pac.  771. 

IW.  Time  to  coaiiBeBee  actloB^LImltcd 
only  by  con1ta««iia  advene  poascaiiloB. — 

Time  to  commence  action  under  this  section 
la  limited  only  by  continuous  adverse-  pos- 
session of  lands  for  ten  years  on  part  of 
defendant.  Mere  assertion  of  adverse 
claim,  without  possession,  or  any  proceed- 
ings to  enforce  It,  can  never  ripen  into 
legal  or  equitable  right  as  against  one 
seised  of  legal  estate,  when  adverse  claim 
was  first  asserted.  Slach  day's  assertion  of 
adverse  claim  gives  cause  to  "quiet  title" 
until  such  Action  has  been  brought. — People 
ex  rel.  Love  v.  Center,  66  Cal.  661,  565,  6 
Pac.  263,  6  Pac  481. 

104.  Tmat.  title  la— Will  Mot  sastain  ae- 
tloa  herennder. — Where  the  legal  title  was 
conveyed  to  the  wife,  and  the  purchase 
money  was  paid  from  the  community  prop- 
erty (the  husband's  earnings  after  mar- 
riage), and  wife  took  title  in  her  name 
without  his  knowledge  or  consent,  and  held 
it  adversely  to  him,  she  took  and  held  It  In 
trust  for  marriage  community.  Trust  re- 
sulted from  fact  that  purchase  money  was 
community  property.  Having  at  least  legal 
title,  she  could  convey  to  defendants,  and, 
If  plaintiff  is  entitled  to  any  relief  against 
them,  it  can  be  only  adjudicated  that  they 
hold  legal  title  In  trust  for  benefit  of  com- 
munity, but  such  right  is  not  appropriate 
to  action  merely  to  quiet  title  under  this 
section. — Shanahan  v.  Crampton,  »2  Cal.  9, 
13,  28  Pac.  GO. 

105.  Plaintiff,  surviving  husband,  who, 
with  his  wife,  had  agreed  that  all  property 
then  standing  In  name  of  either  of  them 
was  community  property.  Including  land 
mentioned  In  complaint,  which  land  was 
covered  by  mortgage  held  by  plaintiff  and 
his  wife,  at  time  of  death  of  latter,  as 
security  for  promissory  note  payable  to 
them  Jointly,  and  plaintiff  and  one  McKin- 
lay,  special  administrator  of  wife's  estate, 
obtained  Judgment  and  decree  in  action  for 
foreclosure  of  mortgage,  and  defendant  be- 
came nominal  purchaser  at  sale,  and  there- 
after became  administrator  as  successor  to 
McKlnlay, — since  defendant,  Klngery,  ad- 
ministrator, held  individually,  legal  title  In 
trust,  plaintiff  could  Dot  maintain  action 


'against  him  In  any'event. — Yoakam  v.  Klir- 
gery,  126  Cal.  30,  32,  58  Pac.  324. 

106.  Sane— CMvcysDee  of  legal  title  cam 
not  be  eaforeed  >by  action  under  this  sec- 
tion, where  Same  Is  held  In  trust  for  plaln- 
,tlflf  by  defendant. — Harrlgan  v.  Mowry,  84 
Cal.  456,  467,  22  Pac.  658,  24  Pac.  48.  See 
Frost  V.  Spltley,  121  1|J-  S.,  552,.  30  L.  ed. 
1010,  7  Sup.  Ct.  Rep.  1129. 

107.  ITser,  cialat  te  vIlAt  ef— An  adverse 
claim  to  real  estate. — ^If  one  In  adverse  pos- 
session of  land  of  another  should  construct 
reservoir  on  land  occupied,  with  canal  or 
pipe-line  laid  therefrom  t6  his  lands,  in 
vicinity,  and  should,  during  long  period, 
habitually  use  It  for  that  purpose,  and  more 
especially  If  it  could  be  put  to  no  other 
use,  this  would  clearly  Indicate  his  Inten- 
tion to  permanently  use  site  of  reservoir 
and  canal  exclusively  for  that  purpose,  and, 
under  maxim  omne  majus  contlnet  in  se 
minus,  claim  thus  to  use  it  would  be  neces- 
sarily Involved  In  general  adverse  claim 
to  land. — Cavanaugh  v.  Wholey,  148  Cal. 
164.  168.  7§  Pac.  879. 

108.  Same — ^Am  dUttnet  from  rigbt  of 
posneitHlon,  det  erm  Ined  tacreun  der . — W  here 
in  action  to  quiet  title,  precise  question  to 
be  considered  Is  whether  there  can  be  claim 
of  right  adverse  to  owner  by  one  in  posses- 
sion.—this  question  can  not  be  otherwise 
answered  than  In  afflrmative;  for  not  only 
may  there  be  claim  of  such  right  distinct 
from  claim  to  possession,  but  where  there 
Is  no  such  antecedent  claim,  and  user  of 
way  Is  such  as  to  show  Intention  perma- 
nently to  devote  land  to  use,  adverse  claim 
to  land  will  necessarily  Include  claim  to  use  j 
land  tor  particular  use  Indicated,  and  will .; 
thus  constitute  adverse  claim  to  right  of  j 
way  used. — Cavanaugh  v.  Wboley,  143  Cal, 
164.  168,  76  Pac.  979. 

As  to  veaue  of  aetloa  to  qnlet  title,  see, 
ante,  g  392  and  note. 

loe.  Void  eertlfleatc  of  tax-«olleeto*— A 
cloud  upon  title. — Where  certificate  of  sale 

la.iued  by  tax-collector  was  void,  because 
land  was  sold  for  sum  greater  by  one  dollar 
than  Was  authorized  by  law,  upon  suppo- 
sition that  deed  itself,  when  executed,  may 
not  properly  show  purchaser's  title  to  be 
void,  and  no  actual  cloud  rested  on  pialn- 
tiff's  title,  an  action  to  cancel  certificate 
under  this  section  is  proper  one. — Axtell  v. 
Gerlach.  67  Cal,  483.  g  Pac.  34;  Ormsby  v. 
Ottman,  29  C.  C.  A.  296,  86  Fed.  492,  498. 

As  to  eload  oa  title,  see  pars.  10-16,  this 
note. 

110.  Void  proeeedlagi»— Not  npport  t« 
eloDd  upon  title. — Where  adverse  claim  of 
defendant  rests  upon  proceedings  which  are 
void  upon  their  face,  this  objection  is  not 
available  In  action  to  determine  an  ad- 
verse claim  under  this  section.  Such  an 
action  may  be  maintained  against  person 
who  claimed  under  void  tax-deed;  Judgment 
in  such  action  that  defendants  have  no 
right,  title,  or  interest  In  or  lien  upon  land 
in  question,  Is  Equivalent  to  Judgment  can- 
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celins  all  papera  and  proceedlnga  upon 
which  defendant's  claim  Is  founded  and  has 
same  effect.  Defendants  having  no  right, 
title,  or  Interest  in  or  Hen  upon  landa  In 
question,  are  not  Injured  by  this  port  of 
Judgment,  wblcb  purports  to  cancel  asseas- 
menta  and  certlScatea  of  sale  upon  which 
their  adverse  claim  was  founded. — Kittle  v. 
Bellegarde,  86  CaL  6fi8.  S64.  26  Pac.  E5«. 

As  to  elwA  n  title,  aee  para.  10-16,  thla 
note. 

111.  Watcr-risht— A  elalm  tm  M«l  eatate 
aul  anhject  at  actios  henwAar,— If,  In  ac- 
tion to  quiet  title,  in  allegations  of  com- 
plaint pleader  denominates  his  claim  as 
mere  right  of  way,  but  on  trial.  language 
of  conveyances,  which  are  part  of  com- 
plaint, and  which  control  as  to  description, 
shows  that  there  Is  definite  Interest  or  es< 
tale  In  canal  or  pipe-ltne.  that  Interest  Is 
corporeal  estate,  and  not  an  esaaement  or 
■ervitude  at  all,  and  to  that  estate  water- 
right  is  appurtenant,  and  right  to  which 
may  be  determined  under  action  In  this  sec- 
tion.— Fudickar  v.  East  Riverside  Irr.  Dlst., 
109  Cal.  29,  80,  87,  41  Pac.  1024.  • 

See,  also,  pars.  87,  128-180.  this  nota. 

lis.  Same — BaseniCBt  may  be  determined 
In  action  hereunder. — Action  may  be  brought 
under  this  section  to  quiet  title  to  claim  of 
right  of  way  for  water-ditch,  alleged  to 
have  existed  aa  easement  upon  land,  which 
had  been  obviously  and  permanently  used 
by  plaintiff,  "whose  estate"  was  "trans- 
ferred, for  benefit  thereof,  at  time  when 
transfer  was  agreed  upon  or  completed." — 
Riverside  L.  &  Irr.  Co.  v.  Jensen,  78  CaL 
660,  &S4,  15  Pac.  131. 

See  par.  87.  this  note. 

lis.  Same— RiparlaM  rlchta  of  defend- 
aata.  deterinlBed  In  aetioa  berettader. — In 

action  to  quiet  alleged  title  of  plaintiff  to 
use  of  water  of  certain  stream  In  San  Ber- 
nardino county,  defendanta  alleging  that 
they  and  their  predecessore  In  Interest  were 
owners  of  body  of  land  situate  upon  creek 
several  miles  above  land  of  plaintiff,  that 
they  had  right  to  use  water  aa  riparian 
proprietors  and  for  Irrigation,  domestic 
use  and  watering  of  atock,  by  virtue  of  an 
appropriation  and  continuous  adverse  use 
thereunder,  upon  Issues  presented  by  plead- 
ings, it  was  duty  of  court  to  determine  and 
declare  extent  of  right  of  defendants,  as 
well  as  that  of  plaintiff.— Southern  Cal.  Inv. 
Co.  v.  Wllahlre,  144  Cal.  68,  69,  77  Pac.  767. 

1 14.  Writ  of  posiieasloii — laaned  when 
■ctlon  In  ejectment  dlsmlaaed. — Where 
p'alntiff  began  action  In  ejectment  against 
defendant  for  recove'ry  of  premises  upon 
same  day  that  he  began  action  to  quiet  title 
under  thla  section,  and  latter  action  came 
to  Judgment  first,  and  thereupon,  by  stipu- 
lation of  parties,  ejectment  was  dismissed, 
lach  party  paying  his  own  costs.  Judgment 
itf  dismissal,  whatever  Its  effect,  could  not 
hv  set  up  to  defeat  motion  for  writ  of  pos- 
session.— ^Landregan  t.  Peppin,  94  Cal.  465, 
4S9,  29  Pac  771. 


XI.  PARTIBS  rULTSTOV. 

Am  to  rl^t  o(  peraomal  wreaemtatlTe  to 
malBtaln  actlom  to  qalot  title,  Be«  note  Ann. 
Cas.  191SA.  »96-99». 

Aa  to  anSdottcr  of  pfMaeasloa  by  oKent 
or  tenant  to  enable  principal  or  Iwidlord  to 
maintain  tbc  action,  isa  note  18  Ann.  Cas. 
860. 

Aa  to  title  anSeient  to  enaUe  a  pcraon  to 
maintain  an  notion  to  «nlot  title,  aee  Kerr'a 
Cyo.  CIt.  Code,  Sd  od.,  1 1006  and  note. 

lis.  Action  nnder  code— Bronght  hr  99*^ 
■on  ont  of  poaaeaalon. — This  section  of  code 
Is  like  section  264  of  Practice  Act,  except 
that,  since  adoption  of  code,  action  may  be 
brought  by  one  out  of  possession.— People 
V.  Center,  S6  Cal.  661,  666,  E  Pac.  263.  6  Pac. 
481;  Casey  v.  Leggett,  126  CaL  664.  672,  64 
Pac  264. 

Aa  to  adTorae  partleo.  He,  ante,  I!  322- 
826  and  notes. 

Aa   to   elalmant   ont  of  pooacoalon,  see 

pars.  186,  187,  this  note. 

Aa  to  partica  to  notion,  aee,  ante.  ||  879 
et  seq.  and  notes. 

Aa  to  tenant  koMlnir  landlord  title,  see, 
post,  (  1926  subd.  4  and  note. 

IM.  Admlnlatmtor— Action  by,  aamc  na 
action  by  Iml  owner. — An  action  brougbt 

by  administrator,  to  set  aside  deed  of  con- 
veyance of  land  made  to  defendant  by 
plaintiff's  Intestate  few  days  before  her 
death,  to  quiet  title  on  ground  that  al- 
leged deed  was  absolutely  void,  for  want 
of  capacity  In  grantor,  and  that.  In  fact, 
no  such  deed  was  made  by  him,  case  is  but 
ordinary  case  of  suit  brought  to  quiet  title 
by  legal  owner,  and  there  can  be  no  dojibt 
of  competency  of  administrator  to  main- 
tain it.— Collins  T.  O'Laverty,  186  Cal.  81. 
32,  68  Pac.  327. 

117,  Same — Difference  between  legal  and 
eanltable  e«tatrii  unimportant. — An  execu- 
tor or  administrator  may  maintain  action 
under  this  section,  necessary  In  order  to 
protect  his  possession  or  reduce  to  posses- 
sion property  of  estate  held  by  others.  In 
application  of  this  rule  difference  between 
legal  and  equitable  estates  is  of  no  prac- 
tical importance;  they  are  both  estates  or- 
iginating by  law.  held  under  law,  and  in 
that  sense  are  legal  estates. — Collins  v. 
O'LAverty.  136  Cal.  32.  35,  68  Pao.  S27. 

118.  Same— Same— Only  one  form  of  ae> 
tlon. — In  this  state  there  le  but  one  juris- 
diction and  one  form  of  action  of  rights, 
legal  and  equitable,  both  classes  being  re- 
garded as  equally  real  or  as  equally  un- 
real,— that  Is  to  say,  on  legal  side  of  court, 
legal  title  ia  alone  regarded;  on  equity  side, 
equitable  title  only,  legal  title  being  re- 
garded as  non-existent  except  so  far  as 
may  be  necessary  to  effectuate  equitable 
right;  an  action  therefore  could  have  been 
maintained  by  plaintiff's  Intestate  In  her 
lifetime,  and  it  follows  therefore  that  by 
express  provision   of  this   code,  action  to 
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quiet  title  may  be  now  maintained  by  her 
administrator. — Colllna  t.  O'lAverty,  IZt 
Cal.  82,  S5,  6S  Pac.  327. 

lit.  Sane— Haa  clckt  of  actlaa.^ — Admin- 
istrator has  Interest  In  decedent's  real  es- 
tate, within  meaning  of  this  statute,  and.  If 
another  is  assert!  nK  claim  adversely  to 
such  interest,  he  may  maintain  action  un- 
der  this  section. — Pennle  T,  Hlldreth,  81  Cal. 
127,  130,  22  Pac.  398. 

120.  Sane — Rlsht  of  pouesaton  sole  test. 

— Sole  test  of  administrator's  right  to  ac- 
tion to  determine  title  to  land  la  right  of 
estate  to  possession  of  property.  If  right 
exists,  then  right  of  action  axlsu;  and  It 
will  make  no  difference  If,  in  order  to  re- 
cover property  to  possession  of  which  es- 
tate is  entitled.  It  should  become  necessary 
to  cancel  voidable  deed,  or  otherwise,  ac- 
cording to  equitable  practice,  to  dispose  of 
outstanding  legal  title. — Collins  O'Lav- 
erty,  13e  Cal.  32,  3B,  68  Pac.  827. 

131.    Administrator's  right  to  possession. 

—  by  law  of  this  state,  all  property  of 
deceased — real  and  personal — remains  In 
possession  of  administrator  until  adminis- 
tration of  estate  Is  had,  when  decree  of  dis- 
tribution Is  made  by  probate  court,  and 
suit  under  this  section  Is  properly  brought 
in  his  name  and  Is  prosecuted  for  benefit  of 
estate. — Curtis  v.  Sutter,  16  Cal.  269,  264. 

1X1.  Advarao  poaae— loa — Title  perfected 
fey,  Bnataliia  aetloa. — Party   tn  possession, 

whose  right  Is  perfected  by  adverse  posses- 
sion during  period  prescribed  by  statute  of 
limitations,  as  well  as  others.  Is  entitled 
to  bring  his  action,  under  section  254  of 
Practice  Act,  to  determine  adverse  olalm, 
or  remove  cloud  which  would  thenceforth 
diminish  value  of  his  property. — ^Llebrand 
V.  Otto,  56  Cal.  242,  248. 

128.  Sbm— Avalut  rccwd-tllle. — There 
Is  no  reason  why  party,  who  has  been  In 
adverse  possession  for  period  of  time, 
which,  under  statute  of  limitations,  vests 
him  with  title  against  all  the  world,  may 
not  bring  his  suit  against  party  claiming 
under  record-title,  to  have  claim  deter- 
mined and  adjudged  null  and  void  as 
against  him. — Arrtngton  v.  Liscom,  34  Cal. 
365,  370,  94  Am.  Dec.  722;  Liebraod  v.  Otto, 
6S  Cal.  242,  247. 

124.  Sane  —  Beyead  atatate  of  llmlta- 
tlflaa. — Party  in  possession,  whose  ri^t  is 
perfected  by  adverse  possession  during  pe- 
riod prescribed  by  statute  of  limitations,  as 
well  as  others,  Is  entitled  to  bring  his  ac- 
tlon,  under  section  254  of  Practice  Act,  to 
determine  adverse  claim  or  remove  cloud 
which  would  thenceforth  diminish  value  of 
his  property. — Arrington  v.  Liscom,  84  CaL 
365,  371,  94  Am.  Dec.  722, 

125.  After-acqnlnd  title — Settlag  np  by 
sappleaieatal  compialat. — In  an  action  to 
quiet  title,  the  plaintiff  has  no  right  to  set 
up,  -by  supplemental  complaint,  after-ac- 
quired title.  If  In  fact  he  had  no  title  at 
the  commencement  of  the  action. — Rowley 
v.  Davis,  34  Cal.  App.  184,  167  Pac.  162. 


126.  But  a  title  subsequently  acquired 
from  a  defendant  and  cross-defendant  may 
be  set  up  in  answer  to  a  cross-complaint, 
tendering  new  Issues  relating  to  the  date 
of  tiling  of  the  cross-complaint,  and  suLh 
after-acquired  title  Is  available  as  a  de- 
fense to  the  cross-action. — Rowley  v.  Davis, 
84  Cal.  App.  184,  167  Pac.  162. 

127.  A  recorded  Instrument  containing  a 
declaration  that  a  deed  of  trust  was  In 
fact  Intended  as  a  mortgage,  executed  by 
the  grantor  In  the  deed  of  trust,  was  In- 
sufflclent  to  impart  notice,  where  it  failed 
autttclently  to  identify  the  deed  of  trust  or 
the  land  conveyed. — ^Rowley  T.  I^vls,  84 
Cal.  App.  184,  167  Pac.  162. 

US.  Approprlator  of  water — Rlshta  of. — 
The  right  of  the  approprlator  of  water, 
who  has  posted  the  notice  required  by  sec- 
tion 1422  Civil  Code,  although  not  as  yet  a 
title,  is  an  Interest  in  realty,  which  may  be 
protected  under  the  provisions  of  this  sec- 
tion by  an  action  to  determine  the  validity 
of  conflicting  claims  adverse  to  his  own. — 
Inyo  Consol.  Water  Co.  v.  Jess,  161  Cal.  616, 
621,  119  Fae.  934. 

Aa  to  ■  water-right  feclnv  a  claim  to  real 
property  anbjeet  to  an  aetloa  hcrciwdert  see 
pars.  Ill,  168,  this  note. 

129.  A  court  of  equity  may  entertain  an 
action  to  quiet  title  to  water  not  Immedi- 
ately available  and  may  grant  appropriate 
relief.  —  Byington  v.  Sacramento  Valley 
West  Side  Canal  Co.,  170  Cal.  124,  148  Pac. 
791. 

150.  Sane  —  Right  to  water — As  '^eal 
property." — The  right  of  a  stockholder  in  a 
mutual  water  company  (under  S  324  of 
Civil  Code),  by  virtue  of  his  ownership 
of  stock,  to  receive  a  spectlled  quantity  of 
water  for  certain  land  Is  real  property,  and 
conflicting  claims  arising  thereunder  may 
be  made  the  subject  of  an  action  under 
this  section. — Stone  v.  Imperial  Water  Co., 
173  Cal.  39,  159  Pac.  164. 

151.  Attorney-generai — May  bring  action 
for  state. — Without  any  statute  expressly 
conferring  power,  attorney-general  may 
file  Information  In  nature  of  bill  of  chan- 
cery to  annul  patent  or  matter  Involved 
In  suit  Immediately  concerning  interest  of 
state. — People  ex  rel.  Plxley  v.  Stratton, 
25  Cal.  242,  243. 

ISa.  Same— Va  detcraalMc  adverae  dalnui 
to  real  property  owMd  hy  state  and  for 
other  Incidental  relief,  action  may  be 
brought  by  attorney-general  In  name  and 
on  behalf  of  people  of  state.  Authority 
which  attorney-general  has '  to  institute 
such  proceedings  Is  derived  from  consti- 
tution and  laws  of  state  which  give  him 
authority  to  Institute  action  in  any  ca;je 
in  which  rights  and  interests  of  people  of 
state  .are  directly  involved  without  any 
new  authority  expressly  conferred  by  law. 
— People  V.  Oakland  W.  F.  Co.,  118  Cal. 
234,  238,  60  Pac.  305. 

18S.  Same— To  laad  under  waters  of  bay 
ol  Saa  Francisco. — Action  may  be  brought 
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by  attorney-general  In  behalf  of  people  of 
state  to  quiet  title  to  bay  of  San  Francisco 
and  all  Its  arms,  Including  creek  or  estuary 
of  San  Antonio  Creek,  and  state  having 
rlffht,  title,  power  and  authority  In,  to,  and 
over  Rame,  absolutely  and  completely,  sub- 
ject only  to  risht  of  United  States  to  su- 
pervision over  navigable  waters  of  said 
bay  and  arms  thereof,  so  far  as  may  be 
necessary  In  exercising  Its  right  to  regu- 
late commerce  with  foreign  nations  and 
among  the  several  states. — People  v.  Oak- 
land W.  F.  Co.,  lis  Cal.  234,  240,  50  Fac. 
30K. 

134.  Cert|ReHte  of  pnrchase  front  state— 
JoatlHes    action    bercundrr. — One    who  has 

bought  land  of  state,  and  has  paid  full  price 
thereof,  may  maintain  action  to  quiet  title 
where  state  has  subsequently  made  sale  of 
same  land.  Holder  of  certificate  of  pur- 
chase from  state,  which  was  merely  naked 
trustee  of  legal  title,  and  is  bound  to  con- 
vey It  to  equitable  owner  on  demand,  had 
no  power  to  sell  land  to  another.  Vested 
right  to  patent  from  state  for  public  land 
Is  equivalent  to  patent,  so  far  as  state  is 
concerned,  and  plaintiR's  title  was  sufllclent 
to  support  action  against  defendants. — Pio- 
neer L.  Co.  V.  Uaddux,  109  Cal.  6SS,  641,  SO 
Am.  St.  Rep.  87,  42  Pac.  295. 

As  1o  holier  of  eeitlleate  <o  parebaee 
tide.landi>,  see  par.  IBS.  this  note. 

130.  Same  Claim  under,  ■calnst  cerflll- 
catc  of  sale  in  foreelosare, — Action  under 
this  section  may  be  maintained  by  plaintiff 
claiming  under  two  certificates  of  purchase 
from  state  of  California  for  land,  as  against 
defendant  claiming  under  certificates  of 
purchase  under  Judgment  In  action  fore- 
closing and  annulling  interest  of  defendant 
In  certain  certificate  of  purchase. — Hyde  v. 
Redding,  74  Cal.  493,  494,  16  Pac.  880. 

1S8.  Claimant  not  In  possession. — An  ac- 
tion to  quiet  title  may  be  maintained  by  a 
claimant  not  In  possession. — Phillips  v. 
Menottl.  167  Cal.  328.  139  Pac.  796. 

See.  also,  par.   115.  this  note. 

137.  Person  out  of  possession  may  main- 
tain action  to  determine  adverse  claim,  es- 
tate, or  Interest  In  land  under  above  sec- 
tion.—See  More  v,  Stelnbach,  127  U.  8.  70, 
84,  32  U  ed.  61,  56.  8  Sup.  Ct.  Rep.  1067. 

law.  Complaint  herennder— la  Case  In 
e«nltr* — A  complaint  under  this  section, 
having   no    averments    inconsistent  with 

scope  thereof,  as  heretofore  construed,  pre- 
sents, on  its  face,  case  for  equitable  rem- 
edy. It  seeks  to  have  something  done 
which  court  of  law  cannot  do;  It  Invokes 
decree  of  equity,  not  mere  Judgment  at  law, 
which.  In  its  nature  alone,  is  only  for  re- 
covery of  possession  of  specific  real  or  per- 
sonal property,  or  for  damages. — AnfUM  t. 
Craven.  182  Cal.  691,  696,  «4  Pao.  1091. 

139.  In  action  under  this  section,  com- 
plaint is  to  be  treated  as  bill  in  eqtiltr.  an'i 
general  verdict  of  Jury,  therefore,  may  be 
dlareKarded. — Brandt  v.  Wheaton,  G2  Cal. 
430.  433;  Hancock  v.  Plummer,  66  Cal.  337. 


33S,  5  Pac.  614;  Reynolds  v.  Lincoln,  71  Cat. 
183,  186,  9  Pac.  176,  12  Pac.  449. 

140.  Same— Hnat  ntate  fiicts  and  m»t 
mere  eonelnslen  of  law. — In  action  to  quiet 
title  to  land,  mere  allegation  "that  plain- 
tiff is  owner  of  right  to  purchase  of  de- 
'fendant.  Birch,  all  following  described  real 

property  situated,"  etc.,  was  mere  con- 
■cluslon  of  law,  not  equivalent  to  allegation 
that  plaintiff  is  owneri — which  will  be  con- 
sidered as  averment  of  ultimate  fact,  or 
'as  conclusion  of  law,  according  to  clrcum- 
Btancea, — and  renders  complaint  insufficient. 
—Cooper  T.  Birch.  187  Cal.  472,  70  Pac.  291. 

141.  Same— IVatwe  of  defendattfa  title 
mar  be  stated  la. — This  section  evidently 

contemplates  that,  whether  plaintiff  be 
owner  in  fee  or  not.  If  defendant  claims 
"Interest  adversely  to  his  right  or  title,  such 
as  It  Is,  he  la  entitled,  in  action  of  this 
character,  to  have  adverse  claim  deter- 
mined. In  this  view  of  statute  there  Is  no 
reason  why  plaintiff  may  not  state  in  com- 
plaint nature  of  his  right  and  title  against 
which  defendant  asserts  adverse  claim. — 
Stoddart  v.  Burge.  63  Cal.  394,  399. 

142.  Same— Need  not  allege  company  a 
eovaratlon.  net  claiming  under  It. — Com- 
plaint under  this  section  that  alleges  that 
plaintiff  is  in  possession  and  claims  title 
In  fee  to  described  premises,  and  that  de- 
fendants, and  each  of  them,  claim  estate 
or  interest  adverse  to  him.  Is  sufllclent.  It 
was  not  necessary  to  allege  that  Mona 
Lake  Hydraulic  Mining  Company  Is  a  cor- 
poration. Plaintiff  was  not  claiming  any 
right  under  it  as  a  corporation. — Butterfield 
V.  Graves,  138  Cal.  156,  166,  71  Pac.  610. 

14S.  Same— Meed  not  allege  natnre  of 
defendant's  elalm. — In  action  under  this  sec- 
tion, it  is  not  necessary  to  allege,  in  com- 
plaint, nature  of  estate  or  Interest  claimed 

by  defendant. — People  ex  rel.  Love  v.  Cen- 
ter, «6  Cal.  561.  662,  5  Pac.  263,  6  Pac.  481; 
Hyde  v.  Redding.  74  Cal.  493,  498,  16  Pac. 
380:  Stratton  v.  California  L.  ft  T.  Co.,  86 
Cal.  353,   361.  24  Pac.  1065. 

144.  Same  —  Where  equities  shown  in 
plalntlir,  amended. — Where  evidence  tends 
strongly  to  suggest  that,  though  legal  title 
IB  In  defendant,  plaintiff  Is  equitably  en- 
titled to  conveyance  from  defendant  as 
purchaser,  with  notice  of  plaintiff's  equity, 
the  ends  of  Justice  would  be  best  subserved 
by  permitting  plaintiff,  who  has  filed  suffi- 
cient complaint,  to  amend,  so  as  to  avail 
herself  of  her  equities. — Pioneer  L.  Co.  v. 
Maddux,  109  Cal.  633,  641,  50  Am.  St.  Rep. 
67.  42   Pac.  296. 

145.  Contract— Assignee  under,  may  sue 
If  contract  not  fulfllled. — Where  the  plain- 
tiff brought  an  action  to  quiet  title  to  tract 
of  land,  defendant  had  right  to  a  cross- 
eomplalnt  askinr  for  speclflc  performance 
Ot  certain  contract,  between  plaintiff  and 
third  party,  where  the  third  party  had  not 
performed  the  conditions  set  forth  In  con- 
tract. In  regard  to  setting  out  trees  and 
caring  Cor  them,  by  which  he  was  to  be- 
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come  entitled  to  convejrance  of  part  of 
land,  which  contract  had  been  aasiffned  by 
■aid  party  to  defendant,  and  recover  Judg- 
ment against  plainttlT  In  this  action  to  quiet 
title. — Fleishman  v.  Wooda,  136  Cal.  2&6, 
258.   67   Pac.  276. 

140.  Same — Baale  of  elalia.  facts  to  be 
proved  skowlnc  validity  of. — If,  In  purely 
equitable  action,  rishta  of  plaintiff  depend 
entirely  on  contract,  plaintiff  must  show 
existence  of  facta  upon  which  validity  of 
contract  depends,  even  thouffh  defendant 
Is  not  corporation,  but  merely  assignee,  be- 
cause plaintiff  must  come  into  court  of 
equity  with  clean  hands. — ^Pioneer  L.  Co.- 
V.  Maddux,  109  Cal.  633,  341,  SO  Am.  St. 
Rep.  67,   42   Pac.  295. 

147.  Same — Parckase  nader.  no  aetloa  tilt 
payment. — Under  contract  to  sell  real  es- 
tate, under  which  defendant  had  paid  part 
of  purchase-money,  and  for  which  defend- 
ant holds  only  lien,  plaintiff  can  not  brlnff 
action,  and  ask  court  of  equity  to  quiet  his 
title  as  against  defendant,  without  restor- 
ing money  which  he  has  received  under 
contract. — Benson  v.  Shotwell,  87  Cal.  49, 
53,  60.  26  Pac.  249:  Heney  v.  Pflsoli.  109 
Cal.  63,  59,  41   Pac.  819. 

148,  BITeet  of  payment  of  taxes  by  an- 
other— Mlalnke.  and    not    claim   of   title. — 

The  right  to  maintain  an  action  to  quiet 
title  to  a  strip  of  land  can  not  be  defeated 
by  the  fact  that  another  haa  paid  the  taxes 
for  a  number  of  years,  not  under  a  claim 
of  title,  but  simply  under  a  mistaken  as- 
sessment.— Vanderbllt  v.  AH  Persons,  163 
Cal.  607,  126  Pac.  168. 

14a;  Bqaltablc  tltlc-p-OwRer  of  can  net 
■lalntaln  action  agalnMt  owner  of  legal  title. 
— Can  not  be  maintained  by  the  owner  of 
an  equitable  title  against  the  owner  of 
the  legal  title.— Robinson  v.  Hulr,  161  Cal. 
124,  90  Pac.  521. 

See  pars.   S,   38,   169,   this  note. 

150.  Estoppel— By  acts  of  plaintiff. — In 
action  to  quiet  title  in  favor  of  plaintiff 
who  was  estopped  from  claiming  title  to 
land,  having  asserted  In  solemn  Judicial 
proceeding  that  title  of  property  mortgaged 
was  In  estate  of  his  deceased  wife,  and 
not  In  lilmself,  and  surplus  money  received 
by  him  he  had  applied  to  payment  of  mort- 
gage-debt, valid  lien  upon  land  for  which 
he  as  well  as  estate  was  liable,  and  to  pay- 
ment of  funeral  expenses  and  coats  of  ad- 
ministration which  he  had  Incurred,  and 
having  conveyed  property  to  defendant,  put 
blm  In  possession. — Ions  v.  Hardison,  112 
Cal.  260,  268,  44  Pac.  572. 

151.  Same— Fnr  fallvre.  with  knowledge, 
to  giTe  notlee.: — ^Where  wife  executed,  but 
did  not  deliver,  her  deed  to  her  husband, 
who  thereafter  obtained  possession  of  deed 
without  her  knowledge  or  consent,  and, 
upon  representations  of  his  ownership,  sold 
land  to  third  party,  and  land  thereafter,  by 
mesne  conveyances,  came  to  defendant,  who 
recorded  deed  and  took  poasesalon  and  be- 
gan to  make  Improvements  upon  land,  wife, 
in  suit  by  her  to  quiet  title,  was  estopped 
C.C.P.— 11»  11 


from  setting  up  title,  where  It  appeared 
that  plaintiff  did  not  repudiate  what  -had 
been  done  by  her  husband,  and  no  notice 
whatever  was  given  or  steps  taken  to  In- 
form the  grantee  that  she  disapproved  of 
his  transaction  until  commencement  of  ac- 
tion nearly  three  years  after. — BalUarge  v. 
Clark,  145  Cal.  589,  693,  79  Pac.  268. 

IBS.  Same — Not  crent^  by  act  of  dc- 
fendaat'e  tenant. — It  can  not  be  claimed 
that  plaintiffs  are  estopped  from  denying 
defendant's  title  to  property  claimed  by 
plaintiff  on  ground  that  defendant  came 
Into  possession  by  leave  of  defendant's 
tenant,  admitting  such  to  have  been  fact. — 
Beed  v.  Calderwood,  32  Cal.  109,  111. 

IBS.  PranchUe  for  wagon-road  —  Snp- 
pwita  action  against  connty,  —  Plaintiff,' 
claiming  title  to  wagon-road  under  fran- 
chise from  act  of  legislature,  may  bring 
action  against  county  where  board  of  su- 
pervisors, by  declaring  wagon-road  public 
highway,  denied  plaintiff's  right  to  collect 
proper  tolls  thereon,  and  thus  asserted 
claim  for  and  on  behalf  of  county  to  plain- 
tiff's Interest  in  land  embraced  within 
wagon-road  that  Is  adverse  to  plaintiff's 
Interest  therein  and  prevents  free  use  and 
enjoyment  of  his  property,  has  right  to 
have  such  adverse  claim  determined  In  form 
of  action  prescribed  by  this  section. — Welsh 
V.  Plumas  Co.,  80  Cal.  338,  342,  22  Pac.  254. 

1B4.  Same— Right  to,  determined,^ — Claim 
to  title  to  wagon-road  as  against  adverse 
claim  of  county,  where  claimant  claims 
to  have  accepted  franchise  as  tendered  by 
legislature,  under  which  alone  road  could 
be  acquired,  but  where  plaintiff  failed  to 
prove  such  acceptance,  was  properly  de- 
termined adversely  to  plaintiff  In  action 
under  this  section. — Welsh  v.  Plumas  Co., 
94  Cal.  308,  29  Pac.  720. 

ItUC  Ornntcc  of  mortgaged  laa^— Hay 
■salHtaln  action  berennder.^ — ^A  grantee  of 
mortgaged  land  who  acquires  title  thereto 
from   the   original   mortgageor  after  the 

note  and  mortgage  have  become  barred  by 
the  statute  of  limitations,  Is  entitled  to  a 
decree  quieting  his  title  to  the  land  with- 
out paying  the  mortgage-debt. — Muhs  v. 
Hlbernla  Sav.  &  Loan  Society,  166  Cal.  760, 
138  Pac.  362. 

156.  Heir  may  not  anc— In  absence  of 
some  defnalt  or  fmnd  or  refnsal  to  act  on 

the  part  of  the  administrator. — See,  post, 
>  1681  and  note. 

tan.  Helra  and  dcvlaees — Controversy  be- 
tween.— Question  as  to  whether  this  section 
was  Intended  to  permit  a  determination  of 
controversies  relating  to  the  provisions  of 
the  will,  as  between  the  heirs  and  devi- 
sees, or  to  determine  their  rights,  as  be- 
tween themselves.  In  advance  of  th*e  final 
decree  of  distribution,  raised  but  not  de- 
cided.—Estate  of  Sutro,  166  Cal.  733,  102 
Pac.  920. 

108.  Holder  of  ccrtiflcatc  of  pnrcbaNc 
from  the  Ntate— TIde-landM  within  the  two- 
mile  limit. — In  such  an  action,  where  the 
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plafntiff  Is  not  In  posaesslon  of  the  land, 
and  his  ctalm  of  title  rests  solely  upon 
a  certificate  of  purchaae  from  the  atate, 
such  certificate  Is  only  prima  facie  evi- 
dence of  title,  and  may  be  succeBflfuUy  at- 
tacked by  the  defendants,  although  not 
themselveB  tn  posaeaslon,  or  otCerinr  evi- 
dence of  title,  on  the  ffround  that  It  Is 
wholly  void,  under  the  provisions  of  sec- 
tion 8488  Political  Code,  forbidding  the  sale 
o!  such  lands  (Shaw,  J„  non-concurring  In 
part). — Williams  v.  City  Of  San  Pedro,  168 
Cat.  46,  94  Pac.  234. 

As  to  eertlfleafe  of  nnrphase  from  the 
state  Jnstltylav  action  hereunder,  see  par. 
134,   this  note. 

1S8.  Holder  of  an  equitable  title  —  As 
amlnet  holder  of  leral  title  does  not  lie 
under  this  section. — Buchner  v.  Malloy,  155 
Cal.  2fi3.  266,  100  Pac.  687. 

See  pars.  9,  38,  148,  this  note. 

160.  Holder  of  lejcal  title — Her  nalntela 
•etiea  hereunder. — The  holder  of  the  leffal 
title  to  land  may  sue  any  one  clalminff  an 
Interest  adverse  to  him.  and  If  defendant 
has  an  equitable  rlerht  to  the  conveyance  of 
the  legal  title.  In  the  exercise  of  its  chan- 
cery powers,  the  court  may  grant  relief. — 
Noyes  v.  HulCman,  41  Cal.  App.  876,  183 
Pac.  285. 

101.  Homeetead-clalm  to  lend  claimed 
as  nilBcnI. — In  action  to  quiet  title,  where 
title  of  plaintiff  Is  entry  of  land  In  con- 
troversy as  homestead  under  laws  of  United 
States,  It  was  material  question  In  case 
whether,  at  date  of  entry  or  homestead  fil- 
ing, land  was  known  as  "mineral  land" 
within  meaning  of  laws  of  United  States, 
and  so  not  subject  to  entry  as  homestead. 
— Austin  v.  Gagan,  3  Cal.  Unrep.  532,  SO 
Pac.  790. 

102.  Judgment  for  plelntlfl  In  ejeetmeat 
—Concludes     defendnnt     from  eubBeqnent 

salt. — Under  our  system,  defendant  in  ac- 
tion at  law  to  recover  lands  against  whom 
judgment  has  passed,  can  not  subsequently, 
In  distinct  suit,  assert  legal  right  which 
existed  when  ejectment  was  commenced, 
nor  subsequently  claim  relief  based  upon 
equity  which  was  pleaded  by  cross-com- 
plaint In  ejectment;  so  far  Judgment  In 
favor  of  plaintiff  In  action  of  ejectment  is 
conclusive  of  defendant's  rights. — People  ex 
rel.  Love  v.  Center,  66  Cal.  551,  662,  6  Pac. 
263,  6  Pac.  481. 

103.  Lessee  against  his  lessor. — While  an 
estate  for  years,  under  section  766  Civil 
Code,  Is  merely  a  chattel  real,  yet  it  Is  ex- 
pressly declared  In  section  761  Civil  Code  to 
be  an  Interest  In  real  property,  and,  since 
It  is  such  an  Interest,  Its  holder  has  the 
right,  under  the  provisions  of  this  section, 
to  majntain  It  against  an  adverse  claim. 
The  denial  by  the  owner  of  the  fee  of  the 
existence  of  the  leasehold  Is  such  an  ad- 
verse claim,  and  it  Is  held  that  the  lessee 
of  the  term  for  years  has  the  right  here- 
under to  maintain  the  action  here  pro- 
vided against  the  owner  of  the  fee  who 
makes  such  a  denial. — Qerman  American 


Sav.  Bank  v.  Oollmer,  1S6  Cal.  687,  102  Pac. 
932. 

104.  lilea  prlw  In  dati^Sappovts  actlea 
agalast  sabseqaent  llenholders.  —  Plaintiff 
claiming  against  Judgment  conclusive 
against  defendants  may,  under  this  section, 
bring  action  to  determine  his  title  superior 
to  title  of  defendant,  claiming  under  sher- 
iff's deeds  antedating  those  of  plaintiff  and 
based  upon  Judgment  rendered  prior  to 
those  of  plaintiff,  whan  Hens,  under  which 
plaintiff  claims  title  had  Its  origin,  are 
older  than  liens  to  which  deeds  of  defend- 
ants relate. — Brady  T.  Burke,  90  CaL  1,  3, 
6,  27  Pao.  62. 

100.  Mortgasear— Hay    nalntala  aetloa 

hereunder. — Under  above  section,  authoris- 
ing an  action  In  the  nature  of  an  action 
to  quiet  title  to  be  brought  by  any  person 
against  another  who  claims  an  interest  In 
real  property  adverse  to  him  for  the  pur- 
pose of  determining  such  adverse  claim,  an 
encumbrance  by  way  of  mortgage  Is  a 
claim  adverse  to  the  Interest  of  the  owner, 
and  the  mortgageor  can'  bring  an  action 
to  determine  the  extent  of  the  mortgage- 
lien. — Mentry  v.  Broadway  Bank  &  Trust 
Co.,  20  Cal.  App.  388,  129  Pac.  470. 

100.  Optionee  In  nnilateral  coatrset  to 
sell  real  estate— Har  maintain  aetloa  here- 
under.— The  owner  of  real  estate  may  main- 
tain an  action  to  quiet  his  title  thereto 
against  the  person  to  whom  the  option  in  a 
unilateral  contract  for  Its  sale  was  given, 
who,  for  more  than  four  years  after  ex- 
ecution of  the  option,  has  failed  to  make 
tender  of  perfonnance. — Levy  v.  Lyon,  163 
CaL  314,  94  Pac.  881. 

As  to  vendee  aadcr  eoatract  af  sale  hav- 
ing mare  equitable  title  se«  par,  191,  this 
note. 

107.  Owner — Of  estate  or  tatereat  In 
land  less  than  estate  ia  fee  can  maintain 
action  for  determination  of  adverse  claim 
made  by  another  person,  under  this  sec- 
tion, which  provides  that  action  may  be 
brought  by  any  person  against  another 
who  claims  estate  or  interest  in  real  prop- 
erty adverse  to  him  for  purpose  of  de- 
termining such  adverse  claim. — Pierce  v. 
Felter,  63  Cal.  18,  19. 

lOHL  Same— Of  acrvltnOe— Claim  to  have 
water  flow  In  a  water-course  comprehends 
the  right  to  have  such  flow  continue  In 
such  water-course  over  the  lands  affected. 
Such  right  Is  a  servitude  upon  the  land  and 
to  the  extent  of  such  easement  and  interest 
claimed  In  the  land. — Amestoy  v.  City  of 
Los  Angeles,  6  Cal.  App.  273,  276,  90  Pac  it. 

See  pars.  111-113,  128-130,  this  note. 

As  to  claim  to  an  casement  being  an  ad- 
verse claim  to  real  property,  see  par,  37, 
this  note. 

lOa.  Same— Same — Owner  af  (he  right  ta 
ent  SMwlns  tlmher  on  land  and  easement 
In  connection  therewith  has  a  right  to 
maintain  an  action  to  quiet  his  title. — Ga- 
zos  Creek  Milt  ft  L.  Co.  v.  Coburn,  8  Cal. 
Vpp.  160,  169,  86.  Pac  378. 
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ITO.  Same — Of  two-tUrd«  In  i»omcb>Iob 
title  to  one-third. — Absolute  owner 
and  holder  of  legal  title  to  undivided  two- 
thirds  of  certain  premises,  in  actual  posses- 
sion thereof  at  time  of  commencement  of 
Action,  has  action  under  this  section  against 
one  who  l8  owner  and  holder  of  legal  title 
to  only  one  undivided  one-third  of  same 
premises  not  in  actual  pqssesslon  thereof. — 
RosB  V.  Helntaen,  se  Cal.  SIS,  821. 

ITl.  Futr  aeccaMUT  to  actloB  tm  fore, 
cloanre— Hay  Inrimm  aetlOB  kerevnder, — One 

not  party  to  Judgments  forecloslns  assess- 
ment llsns,  nor  had  any  notice,  actual  or 
constructive,  of  pendency  of  actions  there- 
on, but,  on  day  of  their  rendition,  became 
owner  of  land  on  which  liens  were  de- 
creed to  exist,  and  his  deeds,  showing  title 
to  be  in  him,  were  duly  recorded,  thus, 
though  not  at  beginning  of  actions,  having 
become  necessary  party  thereto,  is  entitled 
to  assert  his  title  by  an  action  under  this 
section. — Brady  t.  Burke,  90  Cal.  1,  S,  8, 
27  Pac  62. 

172.  Party  prevaUIng  —  Biectcd  pendente 
lite — Entitled  to  writ  of  poMsesalon. — The 

rule  that  In  action  by  one  out  of  posses- 
sion to  determine  adverse  claim  to  prop- 
erty, party  prevailing  may  have  writ  of 
possession,  applies  equally  to  one  who  pre- 
vails where  she,  although  In  possession 
when  action  was  brought.  Is  subsequently 
and  during  pendency  turned  out  of  posses- 
sion; this  does  not  change  character  of 
action  from  one  In  equity  to  one  for  re- 
covery of  possession. — ^Polack  v.  Ournee,  66 
Cal.  266.  269,  6  Pac.  229,  610. 

ITS.  Patent  from  United  States  —  Sup- 
ports  salt  ngnlnst  Imperfect  Mexican  grant. 
— An  action  may  be  brought  under  this 
section  and  section  S80,  ante,  to  try  title 
to  recover  possession  by  party  deriving 
tltfe  under  patent  from  United  States  In 
confirmation  of  grant  from  Mexican  pre- 
fect in  1889,  against  defendant  who  claimed 
under  unconfirmed  grant  to  an  Indian,  un- 
der date  of  1843,  and  who  has  right  to 
plead  statute  of  limitations. — Anzar  v. 
Miller,  90  Cal.  342,  343,  27  Fac.  299. 

174.  Same— Slalule  of  limitations  runs 
only  from  date  of  Issue. — Where  plaintifC 
claimed  title  derived  from  liens  of  grantee 
from  Mexican  government,  presented  to 
board  of  land  commissioners  and  by  them 
confirmed,  on  which  patent  Issued  February 
26,  1886,  action  commenced  under  this  sec- 
tion on  21st  of  February,  1890,  is  subject 
to  plea  of  statute  of  limitations,  which 
does  not  be^tn  to  run  until  Issuance  of 
patent. — Valentine  v.  Sloss,  103  Cal.  216, 
217,  37  Pac.  326,  410. 

17B,  Same— Snm^— In  action  brought  to 
qnlet  title  to  land  wblcb  conntltnted  por- 
tion of  Mexican  grant,  and  patent  to  which 
was  not  Issued  until  May  21,  1877,  and  stat- 
ute of  limitations  did  not  commence  to  run 
until  that  date,  defendant  can  not  success- 
fully defend  against  such  claim,  unless  she 
is  able  to  show  existence  of  perfect  grant 
or  that  she  had  paid  taxes  during  her 


possession. — TuICree  v.  Polhemus,  108  Cal. 
670,  676,  41  Pac.  806. 

17«.  Posaesalon— Plalntlfl  out  of  aad  de- 
fendant In. — Provisions  of  this  section  al- 
low action  to  be  brought,  by  any  person 
against  another  who  clama  estate  or  in- 
terest adverse  to  him.  Its  language  Is  very 
broad.  If  plaintiff  is  out  of  and  defendant  is 
in  possession,  nevertheless  action  could  be 
maintained.  So,  also.  If  plaintiff  and  defend- 
ant each  claims  to  be  owner  In  fee. — Hyde 
V.  Redding,  74  Cal.  493,  498,  16  Pac.  380. 

177.  Poaaessory  title  —  Against  one  ob- 
tained by  frnnd. — Plaintff  claiming  only 
possessory  title  In  and  upon  public  lands 
of  United  States,  has  right  to  bring  action 
under  this  section  against  person  who  by 
means  of  false  representations  and  pre- 
tenses has  greatly  embarrassed  him  In  use, 
enjoyment,  and  disposition  of  his  mining 
claim,  Interest  in  which  has  become  greatly 
depreciated  by  reason  of  possibility  of  title 
in  defendant  resulting  and  growing  out  of 
such  false  and  pretended  claims. — Pralus  v. 
Pacific  a.  ft  a  U,  Co..  S6  Cat  30,  34. 

ITS.  Sum*  Gives  all  remedies  of  holder 
of  record-title. — ^A  party  wHose  adverse  pos- 
session has  practically  ripened  Into  title 
should  be  entitled  to  all  remedies  to  quiet 
his  possession  tliat  are  Incident  to  posses- 
sion under  written  titles,  which  are  in  law 
and  equity  no  more  efllcacious  to  protect 
owners  in  actual  enjojmient  of  their  pos- 
session under  them. — Arrlngton  v.  Liscom. 
84  Cal.  370,  386.  94  Am.  Dec.  722. 

179.  Pre-emption  laws,  elalm  under — Is 
eland  npon  title. — One  claiming  to  be  owner 
of  premises  may  bring  action  under  this 
section  against  settler  upon  public  lands 
claiming  title  thereto  under  pre-emption 
laws  of  United  States. — Byers  v.  Neal.  43 
Cal.  810,  214. 

As  to  elo«d  on  tttlc,  see  pars.  10-16,  this 
note. 

180.  Same— Source  of  title,  elalma  from. 

— An  action  may  be  brought  under  this 
section  aimed  at  particular  conveyance  from 
same  source  of  title  as  that  of  plaintiff, 
but  subsequent  In  time  and  claimed  to  be 
cloud  upon  plaintiff's  title.  Such  action 
could  have  been  maintained  without  aid 
of  this  section,  and  Jurisdiction  of  court 
does  not  depend  upon  his  provisions  or 
upon  possession  of  complaining  itarty  at 
time  of  institution  of  suit  (cone.  op.  of 
Sawyer,  J.),— Ferris  V.  Irving,  28  Cal,  646. 
649. 

181.  Sheriff's  deeds— In    dUFerent  snlta. 

— Action  may  be  brought  under  this  section 
by  one  claiming  title  to  property  under 
sheriff's  deed  executed  In  case  of  fore- 
closure of  mortgage  to  quiet  his  title 
against  another  who  claims  under  sheriff's 
deed  executed  on  foreclosure  of  mechanics' 
Hen. — Horn  v.  Jones.  28  Cal.  194,  202. 

18S,  Same — Deed  In  fiweelosure  ngalnat 
Invalid  mortgage-Hen. — Plaintiff  holding 
title  by  virtue  of  sheriff's  deed  may  upon 
decree    of    foreclosure    maintain  action 
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against  defendant  clai miner  under  Invalid 
mortKase-llen,  such  lien  being  cloud  upon 
plaintiff's  title  which  he  has  right  to  have 
quieted.— Wlthero  v.  Jacka,  79  Cal.  297.  300, 
21  Pac.  824. 

183.  State— Mar  sue  for  enproachment  of 
praprietar7  risbta. — State  of  California  pos- 
aesses  sovereign  power  over  and  proprie- 
torship of  bay  of  San  Francisco  and  San 
Antonio  Creek  and  beds  thereof,  and  has 
right  to  protect  and  defend  same  from  en- 

'  croachment  and  to  sue  for  relief  In  respect 
of  any  encroachment  or  Infringement  of 
ItB  sovereign  or  proprietary  rights  therein, 
and  for  such  purpose  action  may  be  brought 
by  attorney -general  of  state. — People  v. 
Oakland  W.  F.  Co.,  118  Cal.  234.  240,  50  Pac. 
305. 

184.  Statute  of  llmltatlona — Action  barred 
by  Bve  years'  limitation. — Action  by  plain- 
tiff as  widow  of  party  who  had  executed 
deeds  -  of  lands  to  bla  daughter,  absolute 
and  unlimited  upon  their  face,  is  barred  by 
statute  of  limitations,  where  action  was 
not  brought  within  Ave  years  after  exe- 
cution of  such  deeds. — Page  v.  Page,  143 
Cal.  «0.?    603.  77  Pac.  462. 

'  18B.  Sanse — Benefldary  to  cnforec  tmat— 
Rwi  ainilBstt  osily  after  repudiation  of 
traat  by  tmatee. — Statute  of  limitation* 
does  not  commence  to  run  against  an  ac- 
tion by  beneficiary  to  enforce  trust  until 
after  repudiation  of  trust  by  trustee,  and 
action  by  widow  of  deceased  grantor  to 
quiet  title  against  grantee  Is  not  action 
by  beneficiary  to  enforce  trust,  but  action 
to  recover  land,  or  to  give  title  to  land, 
and  such  action  Is  barred  In  Ave  years  after 
it  accrued. — Page  v.  Page,  143  Cal.  602. 
604,  77  Pmc.  462. 

ISS.  Same— Plea  of  docs  not  ebanxc  ac- 
tion.— -Person  claiming  title  to  certain  por- 
tions of  rancho  In  Los  Angeles  county  may 
bring  action  to  quiet  title  thereto  against 

defendant,  setting  up  adverse  possession 
thereof  on  her  part  for  statutory  period  of 
Ave  years.  Claim  that  plea  of  statute  of 
limitations  changed  character  of  action 
from  one  in  equity  to  action  in  law,  and 
therefore  that  defendant  was  entitled  to 
jury  trial,  which  she  demanded  and  which 
was  refused  in  court  below,  can  .  not  be 
sustained. — Hancock  v.  Plummer,  66  Cal. 
337,  838.  B  Pac.  614. 

187.  Same— SncceoMor  In  Interest  bonnd 
by  rale  av>lnNt  itrantar. — Where  party  hav- 
ing executed  deeds  of  property  to  child,  has 
since  that  date  died,  any  cause  of  action 
which  he  might  Imve  had  to  set  asidi? 
deeds  or  to  quiet  his  title  to  said  lands 
upon  proper  grounds,  accrued  at  date  of 
delivery  of  deeds  and  was  barred  at  least 
In  Ave  years  from  that  time,  and  party,  as 
successor  In  Interest  to  such  grantor,  stands 
in  his  shoes  and  is  bound  by  same  llmlta- 
ton.— Page  v.  Page,  143  Cal.  602.  663.  77 
Pac.  462. 

188.  TcaantM   In  common— In  general.— 

In  an  action  by  a  tenant  In  common,  th* 


plaintiff    may    recover    possession    of  the 

whole  premises,  and  such  recovery  would 
enure  to  the  benefit  of  the  other  tenants 
In  common  so  as  to  prevent  the  defendant 
from  acquiring  title  as  against  them  by  ad- 
verse possession. — Cassln  v.  Nicholson,  154 
Cal.  503,  98  Pac.  190. 

189.  Tenants  in  common  may  but  need 
not  Join  as  plaintiffs  In  actions  under  this 
section. — ^McCleary  v.  Broddus,  14  Cal.  App. 
60.  Ill  Pac.  12B. 

190.  Same — In  posacsaion  asainat  advene 
claim  of  ca-tenant. — One  tenant  In  com- 
mon of  real  estate  In  actual  possession 
thereof  may  not  maintain  action  under  sec- 
tion 254  of  Practice  Act  to  determine  valid- 
ity of  adverse  claim  to  title  by  co-tenant. — 
Ross  v.  Helntzen,  36  Cal.  313,  321. 

191.  Vendee  under  contraet  of  sale-— Has 
m«Te  equitable  title. — Vendee  under  con- 
tract of  sale  of  real  property  has  a  mere 
equitable  Interest  and  can  not  maintain 
such  an  action  against  a  subsequent  grantee 
of  the  legal  title. — City  of  Los  Angeles  v. 
Hannon,  169  Cal.  47,  112  Pac  878. 

Aa  to  optionee  in  nnllatcral  eonfraet  bc- 
lUK  able  to  maintain  suit  hereunder,  see 
par.  166,  this  note. 

III.  PARTIES  DEFENDANT. 

Its.    Adverse  poaaesaion  and  ontstandlnir 

conveyance. — Where  cause  of  action  set  up 
Is  adverse  possession  of  some  twelve  years, 
under  conveyance  which  gives  title  under 
statute  of  limitations  and  outstanding  con- 
veyance from  same  source  of  title,  which, 
under  circumstances  alleged,  became  cloud, 
plaintiff  has  right  to  have  same  adjudged 
to  be  cloud  and  to  have  It  removed  under 
this  section. — Arrlngton  v.  Llscom,  34  Cal. 
365,  371.  94  Am.  Dec.  722. 

As  to  adverse  posseiislon  taken  by  mln- 
take  or  Isnoranee,  see  note  23  Am.  St.  Rep. 
288. 

As  to  adverse  pasae>nlon  i  what  constl- 
tutea  under  claim  founded  on  written  In. 
■irument  or  Judgment,  see.  ante.  S  323  and 

note. 

Am  to  adverse  pOBsesitlon.  «vbat  constl- 
futCH  under  clBlm  of  title  not  founded  on 
written  lUBtrnmeat,  see,  /  ante,  f  325  and 
note. 

A«  to  luelOMurea  and  boundaries  to  con. 
stltntc  adverse  poasewilon.  see,  ante.  |  326 
and  note. 

Aa  to  oecnpntlon  under  Judjemenl,  when 
adverse,  see,  ante,  J[  322,  323  and  notes. 

As  to  occupation  under  written  Instrn- 
nicat.  UM  Judgment,  etc.,  when  deemed  ad- 
verse, see.  ante,  j  322  and  note. 

Ah  to  premises  actually  occnpled  under 
claim  of  title  deemed  to  be  bHd  adversely, 
see.  ante.  {  324  and  note. 

Am  to  relation  of  landlord  nnd  tenant  aa 
aflTcctlnB  ndvcrse  poaaesslon.  see,  ante,  |  321 
and  note. 

A«  (o  title  by  prcMerlptlon.  see  Kerr's  Cyc. 
Olv,  Code,  2d  ed.,  j  1007  and  note. 
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Am  to  what  coBBlltatcs  adwrBc  po—d- 
alvM,  se«,  ante,  il  822,  S23  and  notes, 

lU.  Sane  —  OMalaed  by  evllaaloa  of 
teaaatti,  tm  cload  apon  tltle.^ — Persona  In 
adverse  possession  of  premises  from  1863 
to  1867  (at  which  time  adverse  claim  that 
plaintiff  obtained  possession  by  collusion 
with  tenant  of  theirs),  are  subject  to  action 
to  quiet  title  under  this  section. — Wals- 
worth  V.  Johnson.  41  Cal,  81,  62, 

184.  Any  adverse  claim— Asa Iniit  oae  la 
poMCNslon, — Plaintiff  has  right,  under  this 
section,  to  be  quieted  fn  his  title  whenever 
any  claim  Is  made  to  real  estate  of  which 
he  Is  in  possession,  effect  of  which  claim 
might  be  litigation  or  loss  to  him  of  prop- 
erty.— Head  V.  Pordyce,  17  Cal.  149,  151; 
Joyce  V.  McAvoy,  31  Cal.  273,  288,  89  Am. 
Dec.  172. 

lOS.  Brlnslas  In  acw  parties. — In  an  ac- 
tion to  quiet  title,  wherein  the  defense  Is 
made  that  the  plaintiff's  grantor  held  (he 
property  in  trust  for  the  defendants,  the 
court  properly  strikes  out  paragraphs  of  a 
cross-complaint  by  which  It  Is  sought  to 
bring  in  the  plaintiff's  grantor  as  a  parly 
and  to  compel  htm  to  account  for  the  pro- 
ceeds of  sales  to  persons  other  than  the 
plaintiffs  of  parcels  of  land  included  within 
the  tract  described  in  the  patent,  but  dif- 
ferent from  the  property  directly  In  con- 
troversy. — Andreson  Co.  v.  Regenold,  16S 
Cal.  44,  184  Pac.  999. 

ise.  Defeadaat— Who  does  ao4  hliaseif 
elalm  some  rlKht,  title,  interest  or  posses- 
sion has  no  status  to  question  the  validity 
of  a  conveyance  of  the  property  by  a  third 
person  to  the  plaintiff. — Williams  v.  City  of 
San  Pedro,  153  Cal.  44,  60,  94  Pac.  334. 

197.  Eqaltable  estate,  or  right  of  posMes- 
•laa<— It  is  enough,  to  maintain  action  un- 
der Practice  Act,  section  2B4,  that  deed  of 
defendant  created  equitable  estate,  or  even 
right  of  possession, — Smith  v.  Brannan,  13 
Cal.   107,  114. 

1S8.  Bstoppel— CoMpanjr*  aaswertng  nn- 
dcr  aave  aa  aiied,  estopped  fraai  dearlnjg 
Ita  aaaie. — In  action  to  quiet  title  under 
this  section,  where  corporation  appeared 
under  name  by  which  it  was  sued  In  com- 
plaint, being  named  as  defendant.  It  will 
not  be  allowed  to  say  It  was  not  properly 
named,  or  that  complaint  did  not  show  how 
it  came  to  bear  name,  "The  Mona  Lake  Hy- 
draulic Mining  Company^'  was  made  de- 
fendant and  appeared  by  attorney,  and  pro- 
ceedings are  valid  as  to  that  company, 
whether  name  be  that  of  corporation  or 
person. — Butterfleld  v.  Graves,  138  Cal.  155, 
156.  71  Pac.  510. 

im.  Finding  that  defendnnt  made  Im- 
provements—Immaterial. — In  action  to  quiet 
title,  fact  that  defendant  claimed  in  his 
answer  to  have  made  valuable  and  perma- 
nent Improvements  upon  tract  of  land,  while 
in  possession  thereof.  Is  Immaterial  to  case, 
and  finding  as  to  such  allegation  In  an- 
swer was  not  required. — Bshleman  v.  Mal- 
ter,  101  Cal.  223,  236,  35  Pac.  860. 


SOO.  Interveatloa— Jndgment-llea  clalta- 
ant. — In  an  action  to  quiet  title,  a  person 
claiming  a  Judgment-Hen  on  the  property 
which  is  the  subject-matter  of  the  action, 
may  be  permitted  to  Intervene,  under  the 
provisions  of  the  above  section. — Hobben 
v.  Benson,  43  Cal.  App.  204,  185  Pac.  200, 
distingulahlng  Isaacs  v.  Jones,  121  Cal.  267, 
53  Pac.  793,  1101.  ^ 

201.  Joint  grantees— Claim  of  oae  of  two 
is  a  eload  npoa  title. — Claim  of  defendants 
to  title  under  one  of  two  persona,  to  whom, 
after  written  petition  to  alcalde  "that  lot 
be  granted  to  two  Jointly  'encompanta,' "  ' 
grant  was  executed  Jointly,  was  cloud  upon 
title,  to  clear  which  .  suit  was  properly 
brought  under  this  section. — Lick  v.  Diaz, 
37  Cal.  437,  440. 

As  io  eload  oa  title,  see  pars.  10-16,  this 
note. 

SOS.  Mexlcaa  craat  aot  presemted  to 
land  conmlBstOBcrs  —  A  defense.  —  Where 
claim  of  defendant  under  Mexican  title  was 
never  presented  to  United  States  board  of 
land  commissioners  for  confirmation,  and 
such  defendant  relied  upon  grant  made  in 
year  1843,  and  Judicial  possession,  as  per- 
fect grant,  not  forfeited  by  non-presenta- 
tion, claim  that  ' grant  has  not  been  pre- 
sented to  land  commissioners  Is  defense 
to  action  therefor. — Aniwr  v.  Miller,  90  Cal. 
342,  343,  27  Pac.  299. 

Aa  to  clonds  auBelent  to  anataln  elaima 
oC  adverse  poaaesston,  see  notes  14  Am  Dec. 
680;  88  Am.  St.  Rep.  701. 

Aa  to  parties  to  bill  to  qnlet  title  or -re- 
move eload  froBs  title,  see  notes  1  L.  R.  A. 
637,  10  I..  R.  A.  293. 

208.  Permissive  oeeapatlon  hj  railroad 
company — J«o^  disturbed  by  action  berenn- 
der. — Where  railroad  company  avers  In  Its 
complaint  to  quiet  title  that  It  is  owner  In 
possession  of  certain  strip  of  land,  that  de- 
fendant made  agreement  with  predecessor 
of  plaintiff  that  railroad  company  might 
go  on  and  complete  road  over  his  land,  pro- 
vided It  would  put  good  depot  on  it,  at 
which  all  regular  passenger  trains  would 
stop,  and  when  that  was  done  he  would 
make  deed  conveying  right  of  way.  under 
which  agreement  this  railroad  company 
entered  upon  land,  and  by  defendant's  per- 
mission and  not  adversely,  and  continued 
to  occupy  road  after  same  was  built,  but 
did  not  construct  depot  or  stop  Its  trains 
as  agreed,  owner  can  not.  after  failure  of 
railroad  company  to  keep  Its  agreement, 
maintain  action  to  qufet  title  to  land,  rem- 
edy being  by  actlop  to  recover  value  of 
land  and  damages  to  defendant. — Southern 
Cal.  R.  Co.  V.  Slauson.  138  Cal.  342.  343,  94 
Am.  St.  Rep.  58.  71  Pac.  352. 

204.  Same— Where  defendant,  and  owner 
of  land,  waived  compensation  In  advance 
for  taking  and  occupying  and  using  land, 
owned  by  him,  and  having  permitted  rail- 
road company  to  enter  upon  land,  construct 
and  operate  Its  railroad,  and  railway  com- 
pany was  lawfully  in  possession  of  land. 
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owner  can  not  'recover  In  action  to  quiet 
title  thereto. — Southern  Cai.  R.  Co.  v.  Slau- 
Bon,  13S  Cat  342,  344.  94  Am.  St.  Rep.  58,  71 
Pac.  352. 

son.  Peraons  «lalmlns  title  to  nae  of 
water  from  Mme  ■onree  mm  ylalatlll— Prop- 
erly joined  1^  defeadanta. — PlatntllEs.  claim- 
ing title  to  watar-rlffht,  may  brlnff  action  to 
quiet  same  acalnst  defendants,  whether  co- 
tenants  or  voluntary  association  or  whether 
they  hold  as  Individuals.  Defendants  claim 
from  sam«  source  as  plaintiffs,  and  water 
used  by  them  is  diverted  by  same  ditch,  and 
their  claims  of  right,  whether  several  or 
united  In  use  of  water,  affect  right  of  plaln- 
titCs,  and  they  are  therefore,  even  If  their 
rights  or  claims  are  asserted  as  individuals, 
properly  Joined  as  parties  defendant  In  ac- 
tion to  quiet  title  of  plaintiffs. — Senior  T. 
Anderson.  115  Cal.  49«.  607,  47  Fac.  464. 

206.  PreacrlptloB,  title  by — Bar*  aetlos 
hereunder. — If  defendant,  In  action  to  quiet 
title,  shows  occupancy  sufhcient  to  bar  ac- 
tion  to  recover  property  so  occupied,  such 
occupancy  confers  title  to  land,  denominated 
title  by  prescription,  which  Is  sufflclent 
against  all,  and  no  title  can  be  better  or 
more  absolute,  and  plaintitT,  In  such  case,  is 
not  entitled  to  decree  quieting  title  thereto. 
Woodward  v.  Paris,  109  Cal.  12,  Ig.  41  Fac. 
781. 

207.  Taxes  need  not  be  paid  by  defendant 
—If  aMessinent  void.  —  While  defendant's 
title  Is  dependent  solely  upon  question,  of 
payment  of  taxes  upon  land  In  controversy, 
he  having  been  In  exclusive  possession  of 
same  under  claim  of  right  for  term  longer 
than  that  required  by  statute,  his  claim 
would  not  be  defeated  by  failure  to  pay 
taxes,  when  assessment  thereof  was  abso- 
lutely void. — Harvey  v.  Meyer,  117  Cid.  60, 
«3,  48  Pac  1014. 

Am  to  payment  mt  taxes  Bccconarr  1m  eon- 
stltnte  advene  pMoesalan*  see,  ante,  i  S26 
and  note. 

208.  Tmstee'a  title — Not  affected  by  ae- 
tton  of  eeatol  que  trast, — In  action  brought. 
In  which  plaintiff  claimed  to  be  owner  of 
equitable  title  to  property  In  litigation,  and 
that  defendant  was  owner  of  legal  title 
thereto,  as  trustee,  conceding  that  an  ac- 
tion to  quiet  title  was  proper  remedy,  judg- 
ment would  have  availed  plaintiff  nothing. 
Her  object  was  not  to  declare  title  as  it 
really  was, — which  Is  effect  of  successful 
nction  to  quiet  title,— but  purpose  was  to 
change  title  and  vest  !n  her  legal  title,  that 
was  outstanding  In  her  trustee,  and  this 
could  not  be  done  by  action  to  quiet  title, 
but  by  one  to  close  up  trust,  or  to  show 
that  It  had  been  closed,  and  to  compel 
conveyance  of  legal  title.  —  Harrlgan  v. 
Mowry,  84  Cal.  4B6,  458,  21  Pac.  668,  24 
Pac.  48. 

200.  Undivided  Inteveate  In  mining  clalas 
— Title  to.  determined. — ^Where  one  is  owner 
of.  and  In  possession  of,  an  undivided  one- 
half  of  two  mining  claims,  and  defendants 
claim  Interest  or  Interests  In  same  undi- 
vided one-half  of  one  of  said  mining  claims, 


and  in  same  undivided  five-eighths  of  other 
said  mining  claim,  action  may  be  brought 
under  this  section  to  determine  whether  or 
not  said  claim  of  defendants,  and  each  of 
them,  is  adverse  to  plaintiff's  estate  therein, 
and  wl  thout  any  right  whatever,  and 
whether  said  defendants  have  no  right,  es- 
tate, or  title  therein. — Rusaell  v.  Brosseau, 
66  Cal.  605.  4  Fac.  648. 

IV.  PLBADINQS— COMPLAINT,  ANSWER, 
CROSS-COMPLAINT,  INTERVENTION, 

ETC. 

210.  Complaint — Allegation  ot  fraud. — A 

complaint  In  an  action  to  quiet  title  which 
contains  a  statement  of  the  cause  In  the 
usual  and  general  form  Is  sufflclent  as 
against  a  general  .demurrer,  notwithstand- 
ing it  also  alleges  certain  alleged  fraudu- 
lent acts  ail  the  basis  of  the  defendant's 
claim.— Aalwyn  v.  Cobe,  168  CaL  166,  142 
Pac.  79. 

A«  t«  cemplalnt  berenntfer  nnd  what  moat 
be  averred  In,  see  para.  188.  144,  this  note. 

211.  In  this  action  to  quiet  title  wherein 
certain  alleged  fraudulent  acts  of  the  de- 
fendants are  set  forth  as  having  clouded 
the  plaintiff's  title,  the  special  demurrer 
was  properly  sustained  on  the  ground  that 
the  complaint  failed  to  show  that  the  de- 
fendants ever  had  any  title  to  the  property, 
or  that  the  alleged  title  of  the  plaintiff  was 
derived  through  such  persons,  or  that  she 
had  any  antecedent  title  thereto. — Aalwyn 

V.  Cobe,  1«8  Cal.  166.  142  Pac.  7». 

212.  It  Is  held  that  there  was  no  sufll- 
cient  allegation  of  fraud. — Aalwyn  v.  Cobe. 
168  Cal.  166,  142  Pac.  79. 

215.  Same— Allegntlon  of  poaoeoslon  not 

neeeHary. — In  an  action  to  quiet  title  under 
this  section,  no  allegation  of  the  possession 
of  the  land  In  question  Is  essential.  The 
action  may  be  maintained  by  a  person 
whether  in  or  out  of  possesBlon,  and  an  al- 
legation in  the  complaint  that  the  plaintiff 
is  "the  owner  In  fee"  of  the  premises  Is  a 
sufflclent  statement  of  his  right  to  main- 
tain either  that  action  or  ejectment. — ^Davls 
V.  Crump.  1«2  Cal.  61S,  616,  128  Pac  294. 

S14.  Same~Snflleleney  of. — ^In  an  action 
to  quiet  title  to  certain  water,  the  allega- 
tions of  the  complaint,  although  somewhat 

general,  are  held  sufficient,  as  against  a 
general  demurrer,  to  state  facts  constitu- 
ting a  good  cause  of  action  to  quiet  the 
plaintlEC's  title  to  such  water,  as  part  of  his 
real  estate,  and  to  enjoin  the  threatened 
diversion. — Shurtleff  v.  Kehrer,  168  Cal.  24. 
sub  nom.  Shurtleff  v.  Bracken,  124  Pac  724. 

216.  Complaint  averring  that  plaintiff  la 
owner  and  in  possession  of  certain  land; 
that  defendant  claims  an  Interest  therein 
adverse  to  plaintiff,  and  that  such  claim  Is 
without  right,  has  every  element  required 
of  a  complaint  to  quiet  title. — Gray  v. 
Walker,  157  Cal.  381,  384.  108  Pac.  278. 

218.  Defendant's  rigbt — Answer. — In  an 
action  to  quiet  title,  the  defendants  are  en- 
titled to  rely  on  a  claim  of  title  based 
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on  adverse  possession,  without  speciflcally 
pleadlnff  It  In  their  answer  wherein  they 
allege  ownersblp  In  themselves. — Jordan  v. 
Beale,  172  Cal.  226,  165  Pac.  990. 

217.  Same  —  AfflrmatlTe  relief  for  de- 
fendant.— The  defendant  In  an  action  to 
quiet  title  poasesses  the  right  to  ask  aflirni- 
atlve  relief,  either  in  his  answer,  by  way  of 
counter-claim,  or  by  cross-complaint,  even 
ttaouffh  the  eflCect  of  a  Judgment  that  plaln- 
tlflCe  allegatlonB  are  all  untrue  would  In- 
sure to  defendant  every  right  and  fully  set- 
tle the  question  of  title  between  the  parties. 
— Brooke  v.  White,  22  Cal.  App.  719,  136  Pac 
500. 

218.  The  omission  to  answer  a  cross-com- 
plaint in  an  action  brought  under  above  sec- 
tion to  determine  conflicting  claims  to  real 
property,  confers  no  authority  upon  the 
clerk  to  enter  the  default  of  the  plaintiff, 
or  upon  the  court  to  render  Judgment  other- 
wise than  upon  the  merits,  where  the  croas- 
complalnt  presents  no  new  Issues  but 
simply  alleges  ownership  and  possession  of 
the  premises,  and  prays  for  the  same  af- 
firmative relief  as  demanded  In  the  answer 
to  the  original  complaint. — Brooks  v.  White, 
22  Cal.  App.  719,  186  Pac.  BOO. 

319.  Cross-complaint — In  seaeral. — In  an 

action  to  quiet  a  title  to  land,  where  the 
plaintiff  claimed  under  a  deed,  and  defend- 
ant claimed  that  the  same  had  been  deliv- 
ered on  a  condition  which  had  not  been  per- 
formed, since  the  consideration  had  totally 
failed.  It  was  not  necessary  that  defendant 
should  have  demanded  by  cross-complaint 
that  the  deed  be  delli^ered  up  an4  canceled. 
— Stanton  T.  Freeman,  19  Cal.  App.  464,  126 
Pac  »77. 

SZn.  8aHe  —  Heeeasitr  for  eross-com- 
plafnt. — While  It  is  settled  that  a  defendant 
called  upon  by  plaintiff's  action  to  quiet 
title  to  land  to  set  up  his  own  claim  of 
title,  may  file  a  cross-complaint  setting  up 
his  own  alleged  ownership  and  asking  that 
he  be  adjudged  the  owner,  or  may  do  the 
same  thing  In  his  answer,  ordinarily  no 
such  practice  Is  essential  to  his  protection, 
as  a  conclusion  against  the  plaintiff  upon 
the  Issues  raised  by  the  complaint  and  an- 
swer fully  determines  the  title  as  between 
the  parties,  and  protects  the  defendant 
against  any  claim  of  the  plalntid  as  to 
title  as  fully  as  an  affirmative  decree  In  his 
favor  would  do. — Larkin  v.  Superior  Court. 
171  Cal.  719,  154  Pac.  841. 

221.  Each  party  Is  an  actor  In  such  suit, 
a  cross-complaint  being  unnecessary,  and'a 
decree  quieting  his  title  Is  awarded  to  the 
one  establishing  his  case.  —  Klumpke  v. 
Henley,  24  Cal.  App.  S5,  anb  nom.  Klumpke 
V.  Moreno,  140  Pac.  313. 

222.  Defenses  —  la  general.  —  Where  the 
defense  to  an  action  by  the  owner  of  the 
legal  title  consists  merely  of  a  denial  of 
plalntiirii  ownership  and  the  assertion  of 
title  In  defendant,  such  defense  Is  not  es- 
tablished by  proof  that  the  plaintiff  Is  the 
owner  of  the  legal  title,  subject  to  an  equity 


in  favor  of  defendant. — Robinson  v.  Mulr, 
IBl  Cal.  124,  90  Pac.  521. 

223.  Same — Bqnltablc  defense. — In  this 

state,  where  legal  and  equitable  remedies 
are  administered  In  the  same  tribunal,  and 
there  are  no  special  forms  of  action,  a  de- 
fendant In  ejectment  may  set  up  an  equi- 
table defense. — Doherty  t.  Courtney,  IfiO 
Cal.  608,  89  Pac.  434. 

224.  Same  —  Inadequate    defense.  —  An 

equitable  title  may  be  set  up  in  an  action  of 
this  kind,  but  where  such  action  Is  by  the 
owner  of  the  legal  title  proof  of  a  mere 
equity  In  the  defendant.  It  will  not  sustain 
a  finding  that  defendant  Is  the  owner  of  the 
property. — Robinson  v.  Unlr,  161  Cal.  124, 
90  Pao.  621. 

228.  Saase— Of  tenaat  of  ■dmlntstrator  af 
deceased  owaer  may  be  any  that  the  ad- 
ministrator could  have  urged. — ^Doherty  v. 
Courtney,  ISO  Cal.  COS,  S9  Pac.  4S4. 

326.  KJcetiaeat  —  An  adailaistrator  mar 
plead,  la  answer  to  an  action  In  ejectment 
brought  by  the  grantee  In  a  deed  by  his 
decedent,  the  equi  table  defense  that  the 

deed  was  procured  by  undue  Influence  exer- 
cised by  such  grantee;  and  a  tenant  of  the 
administrator.  If  sued  by  a  mala  fides  pur- 
chaser from  such  grantee,  may  also  set  up 
the  same  defense. — Doherty  v,  Courtney,  150 
Cal.  609,  89  Pac.  434. 

As  to  damages  for  deteatloui  In  action  In 
ejectment,  and  rights  of  snccessiw  la  later- 
est,  see,  post,  B  746  and  note. 

227.  The  owner  of  the  equitable  title,  if 
It  Is  of  such  a  character  as  entitles  him  to 
possession,  may  successfully  plead  the  same 
In  defense  of  an  action  In  ejectment  brought 
by  the  owner  of  the  legal  title. — ^Doherty  v. 
Courtney,  ISO  Cal.  608,  89  Pac  484. 

228.  Fraud — Weed  not  be  pleaded,  when. 
— In  an  action  to  quiet  title  to  a  parcel  of 
land,  where  defendant  held  under  a  trustee's 
deed,  alleged  to  have  been  obtained  by 
fraud,  it  was  not  necessary  for  plaintiff  to 
plead  fraud  In  its  complaint.  The  trustee's 
sale  was  set  up  by  the  defendant  as  a  de- 
fense to  the  action  of  the  plalntlfC.  In  such 
a  case,  proof  of  fraud,  sufficient  to  avoid  the 
trustee's  sale  and  deed,  was  admissible 
without  further  pleading,  since  It  was  mat- 
ter In  avoidance  of  the  defense  set  up  In  the 
answer.. — Jose  Realty  Co.  v.  Pavllcevlch, 
164  Cal.  613,  130  Pac.  16,  16. 

225.  Prand  on  crcdltora.^ — When  plaintiff 
claims  title  by  virtue  of  a  conveyance  the 
purpose  of  which  was  to  defraud  a  creditor 
by  means  of  a  title  taken  In  her  own  name 
as  a  secret  trustee  for  the  Judgment-debtor, 
the  court  properly  rendered  Judgment 
against  her. — Clifton  v.  Herrlck,  16  Cal. 
App.  485,  117  Pac.  622. 

330.  Intervention — Complaint  la  Interven- 
tion In  an  action  to  quiet  title  to  certain 
real  estate  which  alleges  the  procurement 
of  an  assignment  from  the  interveners  by 
the  plaintiff  of  their  interest  in  the  land 
upon  false  representations  made  as  to  the 
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value  of  such  Interest,  states  a  cause  of  ac- 
tlon.—PhelpB  V.  Grady,  168  Cal.  73,  141  Pac. 

926. 

231,  Such  a  complaint  is,  however,  with- 
out equity  where  there  has  been  a  delay  for 
seven  years  after  the  assignment  In  assert- 
ing the  fraud,  with  every  means  of  ascer- 
taining the  true  valuation  open  and  patent, 
notwithstanding  the  Interveners  resided  In 
another  state. — Phelps  v.  Grady,  168  Cal.  73. 
141  Pac  926. 

2S2.  Special  dvinimer,^ — The  special  de- 
murrer was  properly  sustained  for  failure 
to  show  how  the  purported  acta  of  fraud 
could  cloud  any  title  which  she  might  have 
acquired. — Aalwyn  v.  Cobe,  168  Cal.  165,  142 
Pac.  79. 

233.  StrlkluK  out  ■Ilecatloas  of  com- 
plaint—Brror  In  Striking  allegations  from 
the  complaint  In  an  action  to  quiet  title  is 
not  prejudicial  if  the  case  la  tr4ed  upon  the 
theory  that  the  allegations  have  not  been 
stricken  out  and  all  the  evidence  that 
could  be  admitted  thereunder  Is  admitted. 
—Klumpke  v.  Henley,  24  Cal.  App.  86.  sub 
nom.  Klumpke  v.  Moreno.  140  Pac.  313. 

V.  TRIAL.  JUDGMENT,   AND  APPEAU 

As  to  conveyance  of  legal  title  not  en- 
forceable facrennder,  see  par.  106,  this  note. 

A  a  to  decree  hereonder  being  more  nf- 
firnntlve  of  legal  rights  than  mere  Judg- 
ment for  possession,  see  par.  29.  this  note. 

As  to  entrr  of  Judgment  by  default  In  nn 
action  to  quiet  title,  see,  ante,  S  585  and 
note. 

As  to  Judgment  ns  n  muniment  of  title  of 
atrceessor  of  platntifT,  see  par,  66,  this  note. 

As  to  legal  rights  determined  In,  see  para, 
64,  65,  this  note. 

As  to  minor  errors  at  trial  not  noticed, 
see  par.  46,  this  note. 

As  to  right  to  Jury  trial,  see  Part  VI,  this 
note. 

284.  Appeal — In  general. — The  failure  to 
find  in  an  action  by  the  state  to  quiet  title 
to  tide-lands  that  the  defendant  had  by 
mesne  conveyances  succeeded  to  all  the 
right  and  title  of  the  original  patentee,  re- 
quires a  reversal  of  the  Judgment  in  order 
that  the  defect  may  be  supplied,  for  the  ap- 
pellate court  can  not  make  findings. — People 
v.  Southern  Pac.  R.  R.  Co,,  166  Cal.  614. 
138  Pac.  94. 

235.  Where,  In  a  "suit  to  quiet  title.  Judg- 
ment Is  awarded  the  defendant  on  his  plea 
of  title  by  adverse  possession,  but  on  ap- 
peal it  appears  that  the  Judgment  Is  not 
supported  by  the  findings,  and  there  is  no 
finding  In  favor  of  the  plaintiff,  the  appel- 
late court  can  not  order  Judgment  for  the 
plaintiff  on  the  findings,  but  will  reverse 
the  Judgment  and  remand  the  cause  for  a 
new  trial. — Cohen  v.  Anderson,  22  Cal.  App, 
634.  135  Pac.  1096. 

236.  A  finding  of  the  court  as  to  the  In- 
tention of  the  grantor  in  delivering  a  deed, 
based  on  evidence  substantially  conflicting. 


will  not  be  disturbed  on  appeal. — Strange 
T,  Strange,  23  Cal.  App.  2S1.  137  Pac.  1104. 

Ab  to  ftadlnga  ccnerally.  see  pars.  261- 
264,  thia  note. 

237,  Contingent,  expectant,  or  possible 
right  —  Not  coupled  with  Interest  —  Decree 
need  not  provide  as  to. — Where  land  has 
been  conveyed  to  a  corporation  organized 
to  provide  medical  attendance  and  hospital 
accommodations,  the  right  of  the  grantor's 
residuary  devisee  In  the  property  under 
the  rule  that  when  a  corporation  is  dis- 
solved its  property  reverts  to  the  grantor. 
Is  not  such  an  interest  as  to  require  pro- 
vision In  a  decree  quieting  title  in  an  ac- 
tion brought  by  the  corporation.  Such  right 
is  a  mere  possibility  not  coupled  with  an 
interest. — Victoria  Hospital  Assn.  v.  All 
Persons.  49  Cal.  Dec.  278,  147  Pac.  124. 

238.  Decree  quieting  title — Proper  when. 

— A  decree  quieting  the  title  to  land  under 
the  provisions  of  the  above  section  ts  prop- 
erly entered,  although  the  action  Is  brought 
under  section  749  to  determine  conflicting 
claims,  in  those  cases  In  which  the  issue  of 
title  is  raised  by  the  pleadings  of  the 
parties. — Ernst  v.  Hall,  —  Cal.  App.  — ,  197 
Pac.  809,  following  the  doctrine  In  Faxon  v. 
All  Persons,  etc..  166  Cal.  107,  U  R.  A. 
1916B.  1209,  137  Pac.  909.  distinguishing 
Mondran  v.  Ooux.  61  Cal.  ISl;  Bryan  v. 
Tormey,  84  Cal.  126,  24  Pac.  319:  Shenan- 
doah Min.  A  Mill.  Co.  V.  Morgan.  106  Cal. 
409.  417,  39  Pac.  802,  on  the  ground  that  the 
findings  of  the  trial  court  in  those  cases 
were  without  the  Issues  raised  by  the 
pleadings^ 

230.  Dismissal  of  action. — The  fact  that 
a  defendant  In  a  suit  to  quiet  title  claims 
no  Interest  in  the  property  Is  not  sufllclent 
ground  for  a  dismissal  of  the  action  as  to 
him,  if,  instead  of  filing  a  disclaimer,  he 
answers  denying  the  plaintiff's  ownership 
and  right  to  the  possession  of  the  property. 
— Johnston  v.  Baker,  167  Cat.  260,  139 
Pac.  86. 

Am  to  Judgment  of  nvnanlt,  see  par.  27. 
this  note. 

240.  In  such  action  the  fact  that  one  of 
the  defendants,  a  city,  has  instituted  an 

action  against  others  Involving  a  portion 
of  the  land  claimed  by  the  plaintiff,  or  that 
a  part  of  It  is  used  as  a  public  street  all 
as  shown  by  the  defendant's  affidavit,  is  not 
a  ground  for  dismissal  as  to  the  city. — John- 
ston V.  Baker,  167  Cal.  260.  139  Pac.  86. 

241.  Effect  of  decree  or  Judfrment. — A  de- 
cree Obtained  in  an  action  brought  under 
the  McBnerney  Act.  which  has  become  final, 
is  binding  upon  all  persons,  even  If  the 
same  were  obtained  wholly  upon  the  evi- 
dence afforded  by  a  decree  of  distribution 
In  an  CRtate  which  had  been  aecured  liy 
fraud. — Estate  of  Daughaday.  168  Cal.  63, 
141  Pac.  929. 

242.  A  Judgment  in  an  action  to  deter- 
mine conflicting  cluims  to  real  estate  that 
one  of  the  parties  has  an  undivided  one- 
third  interest  In  the  property  estops  him 
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and  his  successors  in  interest  from  assertinfr 
tii:e  to  tlie  two-tlilrds  awarded  to  other 
parties  by  reason  of  anything  occurring 
anterior  to  the  Judgment. — Klumpke  v.  Hen- 
ley, 24  Cal.  App.  35,  aub  nom.  Klumpke  v. 
Moreno.  140  Pac.  313. 

343.  BITrct  of  proof  of  lecal  title. — Proof 
of  legal  title  In  a  party  raises  a  presump- 
tion of  the  right  of  possession  in  the  same 
party,  and  establishes  a  prima  facie  caae 
in  his  favor. — Flood  v.  Templeton,  162  Cal. 
161,  92  Pac.  78. 

244.  Eqnltable  lltlc — Evidrncc  to  estab- 
.llMh.  —  In  this  action  to  quiet  title  the 
findings  against  the  plaintiff's  claim  of  equi- 
table title  are  supported  by  certain  circura- 
atances,  although  there  Is  no  opposing  evi- 
dence to  the  testimony  of  the  plaintiff  as 
to  the  existence  of  the  facts  upon  which 
his  claim  of  title  is  baaed. — Roberts  v. 
Koberts,  168  Cal.  307,  142  Pac.  1080. 

248.  Evidence — AdmlBalMlltT — In  an  ac- 
tion to  quiet  title  to  land,  where  plaintiff 
claimed  under  a  deed  whicli  had  been  deliv- 
ered but  which  the  grantor  afterward  ob- 
tained possession  of  prior  to  Us  recordation, 
and  refused  to  return  it,  evidence  was  ad- 
missible that  the  plaintiff  had  testified  In  a 
former  action  that  the  deed  was  executed 
on  a  condition  to  show  tlie  consideration 
for  the  execution  of  the  deed  and  to  cor- 
roborate the  grantor's  statement  relative 
thereto. — Stanton  v.  Freeman,  19  Cal.  App. 
464.  126  Pac.  377. 

240.  Same  —  Deed  admlsalblet  when,: — 
Where,  in  an  action  to  quiet  title.  It  Jb  ad- 
mitted at  the  trial  that  the  plaintiff  was 
the  owner  of  the  land,  except  -«o  far  as  her 
title  may  have  been  devested  by  virtue  of 
a  deed  executed  pursuant  to  proceedings 
had  under  the  "Street  Opening  Act  of  1903" 
It  Is  not  error  to  admit  the  deed  In  evidence, 
without  pleading  and  Independent  proof  of 
the  adoption  of  the  ordinance  declaring  the 
intention  to  open  the  street,  or  of  the  ordi- 
nance ordering  the  improvement  to  be 
„,ade.— Tilton  v.  Russek.  171  Cat.  781,  154 
Pac.  8«0. 

247.  Same-— Of  titlc.< — Where  In  an  action 
to  quiet  title  both  parties  claim  title  from 
a  comriion  source,  it  Is  not  error  to  admit  In 
evidence  a  deed  to  the  land  from  the  owner 
to  the  plaintiffs,  without  proof  of  posses- 
sion In  the  grantor  or  further  proof  as  to 
title  In  him,  notwithstanding  the  answer  al- 
leges a  prior  executory  contract  of  sale  to 
the  defendant,  where  it  Is  not  further  al- 
leged that  the  plaintiffs  had  had  actual 
or  constructive  notice  of  the  contract, — 
Phillips  T.  Henottl,  167  Cal.  328,  139  Pac. 

Tse. 

248.  Where  both  parties  claim  the  title 
from  a  common  source.  It  is  sufficient  to 
show  a  conveyance  of  title  from  that  source 
without  further  establishing  that  the 
grantor  himself  had  title. — Phillips  v.  Men- 
ottl,  1«7  Cal.  328,  139  Pac.  796. 

249.  The  production  and  offer  of  the  deed 
at  the  trial  Is  prima  facie  sufficient  evi- 


dence of  Its  delivery. — Phillips  v.  Ue«otti, 
167  Cal.  828.  139  Pac.  796. 

250.  Where  In  an  action  to  quiet  title 
neither  of  the  parties  are  able  to  connect 
themselves  with  the  legal  title,  the  one  who 
proves  prior  possession  in  himself  or  those 
through  whom  he  claims,  is  entitled  to  a 
decree,  and  Is  not  required  to  prove  the 
acquisition  of  a  title  by  prescription. — 
Bond  V.  Aickley,  168  Cal.  161,  141  Pac.  1188. 

261.  Occupancy  for  any  period  confers  a 
title  sufllclent  against  all  except  the  statu 
and  those  who  have  title  by  presurlption, 
accession,  transfer,  will  or  succession. — 
Bond  V.  Aickley,  168  Cal  161,  141  Fac.  1188. 

262.  Possession  Is  prima  facie  evidence 
of  ownership. — Bond  v.  Aickley,  168  Cal.  161, 
141  Fac  1188. 

2ES.  Where  the  defendant.  In  an  action 
Involving  title  to  land,  bases  his  claim  of 
title  on  a  deed  from  the  plaintiff,  the  plain- 
tiff is  not  required  to  prove  title  In  himself 
prior  to  the  date  of  such  deed,  or  to  obtain 
a  stipulation  or  order  granting  further 
time  so  to  do. — Strange  v.  Strange,  2i  Cal. 
App.  281.  137  Pac.  1104. 

264.  Sane — Of    nnprobated    will.  —  The 

amendment  of  1896  provides  an  exception, 
in  suits  authorised  thereunder,  to  the  rule 
that  an  unprobated  will  can  not  be  given 
in  evidence  as  the  foundation  of  a  right  or 
title  (dictum).  —  Estate  of  Patterson,  155 
Cal.  636.  102  Pac.  941. 

265.  Same—PoBBeHloa, — In  an  action  to 
quiet  title,  the  plaintiff,  having  no  title,  can 
not  prevail  aganst  one  in  actual  possession. 
Such  possession  Is  sufficient  proof  of  title 
as  against  one  out  of  possession,  who  es- 
tablishes no  title  In  himself. — Boyer  v.  Gel- 
haua.  19  Cal.  App.  320,  125  Pac.  916. 

206.  Same — Prima  fade  evldeace  of  tnx- 
deedo— Applicable  to  state  taxes  oaly.— In 
an  action  brought  under  the  above  section 
to  determine  adverse  claims  to  real  estate, 
on  answer  to  the  complaint  denying  the 
facta  relied  upon  to  establish  plaintiff's 
interest  in  the  property  "id  setting  up  an 
estate  therein  in  the  d^  lant,  the  plain- 
tiff based  his  right  to  recover  Judgment 
upon  certain  tax-deeds  and  relied  upon  the 
recitals  in  such  deeds  as  prima  facie  evi- 
dence of  compliance  with  the  requlrementa 
of  the  statute  pursuant  to  which  the  pro- 
ceedings leading  up  to  the  levy  of  the  tax 
had  been  had,  namely,  the  Local  Improve- 
ment Act  of  1910  (11  Hennlng's  General 
Laws.  3d  ed.,  p.  3150),  which  was  a  municipal 
and  not  a  state  tax.  and  the  court  held  that 
the  provisions  of  section  3786  of  the  Politi- 
cal Code  making  tax-deed  prima  facie  evi- 
dence of  compliance  with  ihe  requirements 
of  the  statute  pursuant  to  which  the  pro- 
ceedings leading  up  to  the  levy  of  the  tax 
were  had,  by  their  own  terms,  limit  the  pre- 
sumption to  state  taxes. — Thill  v.  Moul- 
throp.  181  Cal.  732,  186  Pac.  133. 

25T.  Same — Snnelency  of. — In  this  action 
to  quiet  title  the  evidence  is  sufllclent  to  es- 
tablish that  the  plaintiff  though  he  may 
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havi  entered  upon  the  property  In  question 
belleTln^  it  to  be  no  man's  land,  subse- 
quently recognized  that  the  defendant's 
testate  was  the  owner  thereof  and  there- 
after occupied  the  premises  in  subordination 
to  the  rlffhts  ot  the  testate,  paying  him  a 
part  of  the  annnal  crop  as  rental,  and  there- 
by creatinar  the  relation  of  landlord  and 
tenant. — Lummer  t.  Unruh,  26  Cal.  App.  97, 
142  Pac.  914. 

As  to  BcecHiltr  of  pro-wimtt  Caete  shOwlBC 

't-olldltr  of  elalm,  see  par.  146,  this  note. 

258.  If  in  such  case  an  assessment  of  the 
property  tor  purposes  of  taxation  so  desls- 
nated  the  land  that  It  would  afford  the 
owner  a  means  of  Identification,  and  would 
not  positively  mislead  him  or  would  not  be 
calculated  to  do  so,  the  description  Is  suffi- 
cient 80  that  the  return  of  the  land  for  as- 
sessment and  the  payment  of  taxes-  thereon 
by  the  testate  Is  admissible  In  evidence. — • 
Luramer  v.  Unruh,  25  Cal.  App.  97.  142  Pac 
914. 

259.  Upon  the  principle  that  when  the 
possession  and  use  of  real  property  under  a 
claim  of  right  thereto  have  been  long  con- 
tinued they  create  a  presumption  of  lawful 
origin,  the  court  is  Justifled,  in  this  case,  in 
indulging  the  presumption  that  the  tract  of 
land  in  dispute  was  not  within  the  excep- 
tions specified  In  the  deeds,  and,  notwith- 
standing the  failure  of  the  defendants  to 
make  direct  proof  as  to  the  land  being 
without  the  exception,  such  fact  will  be 
presumed. — Lummer  v.  Unruh,  26  Cal.  App. 
97,  142  Pac  614. 

am.  Sane  —  SaiM  —  FrcaniavtloBs  in- 
dnlsed. — In  this  action  to  quiet  title, 
wherein  the  defendant  alleges  ownership  by 
virtue  of  a  deed  of  gift  executed  and  de- 
livered to  her  by  plaintiff,  which  the  latter 
claimed  was  never  delivered,  the  question 
of  delivery  Is  one  for  the  determination  of 
the  trial  court. — Kurze  v.  Douglas,  2S  Cal. 
App.  186,  146  Pac.  197. 

an,  PlndiBv— Aa  to  owncraki*  In  case- 
HCBt.^In  an  action  to  quiet  title,  it  is  com- 
petent under  an  allegation  of  ownership  in 
fee  of  a  right  of  way  for  railroad  purposes 
to  find  an  ownership  of  an  easement. — Gor- 
don V.  Cadwalader,  172  Cal.  264,  166  Pac 
471. 

aea.    same— immaterial  ftndlBK* — In  an 

action  to  quiet  title,  where  the  defendant 
sets  up  a  right  under  a  contract  for  a  sale 
thereof  and  a  division  of  the  profits,  with- 
out showing  himself  to  be  entitled  to  any 
equitable  interest  in  the  land.  It  was  not 
error  for  the  court  to  refuse  to  make  a 
finding  fixing  the  value  of  the  property.^ — 
Attohlaon  T.  Carrythers,  161  Cal.  10,  118  Pac. 
239. 

Aa  tm  Cadlngs  by  trial  eomrt  that  dcfcnd- 
nnt  made  ImproTcmeat  belag  Immaterial, 

see  par.  199,  this  note. 

2C3.  Finding  immaterial,  that  the  defend- 
ants asserted  a  claim  adverse  to  plaintiff 
(dictum). — Title  ft  Document  Restoration 
Co.  v.  Kerrigan,  160  Cal.  321,  88  Pac.  366. 


3M.  Same— Reversal  for  waat  of  sap- 
port  of. — If  In  such  action  the  court  finds 
that  a  written  contract  providing  for  tlie 
transfer  by  the  plaintiff  to  the  defendant 
of  one-half  of  the  land  In  controversy  and 
aeventy  shares  of  water  stock,  upon  the  de- 
fendant making  certain  improvements  on 
the  land,  had  been  canceled,  and  then  finds, 
without  any  evidence  touching  the  matter, 
that  by  an  oral  contract  plaintiff  agreed  at 
the  same  time  to  transfer  the  water  stock, 
the  judgment  must  be  reversed  because 
such  finding  is  without  support. — Rockhill 
T.  Parker,  22  Cal.  App.  367.  134  Pac  720. 

2dS.  Forfeltw*  —  !■  opeBinc*  plaintiff 
need  Bot  show  forfeltnro  by  defcadaat. — 

While  it  is  true  that  In  action  to  quiet  title 
to  land,  burden  rests  upon  plaintiff  to  show 
title  In  himself,  falling  which  he  Is  not  en- 
titled to  recovery,  yet  this  rule  does  not  re- 
quire that  ptaintm  shall  In  opening  his 
case  show  that  title  which  defendant  may 
plead  In  his  answer  has  been  for  some  rea- 
son forfeited.  Plaintiff  may  not,  and  often 
does  not,  know  what  adverse  Interest  of  de- 
fendant Is  against  which  plaintiff  seeks  to 
quiet  title. — Goldberg  T.  Bruschl.  14G  Cal. 
70S.  81  Pac  28,  24. 

288.  HubaBd  —  CoBWeteBt  wita—  to 
prove  commVBlty  property  Ib  BctloB  to  valet 

title. — In  action  by  husband  against  admin- 
istrator of  his  wife's  estate  to  quiet  title  to 
land  acquired  after  marriage,  and  not  ac- 
quired by  gift,  bequest,  devise,  or  descent, 
and  therefore  community  property,  husband 
was  competent  as  witness.  Controversy  was 
not  concerning  claim  or  demand  against  es- 
tate of  deceased  within  meaning  of  section 
1880,  post,  but  concerning  property  of  wife, 
to  quiet  title  and  claim  or  demand  asserted 
by  estate  to  said  property. — Bollinger  v. 
Wright,  148  Cal.  292,  296.  76  Pac.  1108. 

Ser.  Same  —  In  aettoa  to  mmM  Htle 
against  administrator  of  eatote  where  ques- 
tion was  whether  or  not  Interest  held  by 
deceased  under  deed  is  property  of  estate 
or  property  of  plaintiff,  surviving  husband 
of  decedent,  if  It  is  not  property  of  estate, 
action  does  not  Involve  claim  or  demand 
against  estate,  and  to  hold  that  claim,  or  de- 
mand in  controversy  was  part  of  estate  and 
thus  render  witness  Incompetent  would  be 
to  determine  In  advance  very  question  at 
issue.— Bollinger  v.  Wright,  148  CaL  292. 
29^  76  Pac.  1108. 

atS,  Same  ~  Nat  taeladed  vader  sectloai 
1880.  poat^Plaintlff.  surviving  husband  of 
decedent  in  action  to  quiet  title  against  ad- 
ministrator of  his  deceased  wife's  estate.  Is 
not  Included  as  witness  under  section  1880, 
post.— Bollinger  t.  Wright,  143  Cal.  292.  296. 
76  Pac  1108. 

a89.    iMatrBctleB*'  Review  ob  appeal. — In 

an  action  to  quiet  title,  the  verdict  of  a  Jury 
on  an  Issue  as  to  the  right  to  specific  per- 
formance of  a  contract  is  merely  advisory 
to  the  court,  and  therefore  Instructions  to 
the  jury  will  not  be  reviewed  on  appeal.— 
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RockhlU  T.  Parker,  2t  Cal.  App.  S«7,  1S4 
Pac.  720. 

Am  to  Jury  trial,  see  Part  VI,  this  note. 

270.  JndKnkcnt  for  defendant  for  eoat», 
vthmn. — Where  a  controversy  over  a  narrow 
strip  of  land  between  adjoininer  owners  in- 
volves the  validity  of  a  quitclaim  deed  to 
the  strip,  theretofore  allesed  to  have  been 
procured  by  mistake  and  misrepresentation. 
Judgment  Is  properly  entered  for  the  de- 
fendant for  his  coats,  where  there  is  no  evi- 
dence from  which  a  rational  inference  can 
Ite  drawn,  that  any  misrepresentations  were 
made  to  the  grantor,  that  any  undue  influ- 
ence was  exercised,  or  that  he  did  not  have 
the  deed  read  to  him  or  did  not  thoroughly 
understand  Ita  terms,  but  at  most  the  evi- 
dence warranting  the  inference  that  the 
grantor  was  somewhat  advanced  In  years, 
not  very  strong-  physically,  and  that  he 
acted  without  the  advice  of  hla  attorney 
to  whom  he  generally  applied  for  assist- 
ance In  matters  of  such  moment. — Barry  v. 
Sutter,  26  Cal.  App.  240,  146  Pac.  527. 

271.  Nonanlt  —  Jadgment  ot  nonsuit  In 
such  an  action,  on  the  motion  of  defendant, 
decides  nothing  on  the  merits  of  the  case, 
determines  nothing  as  to  plaintiff's  or  de- 
fendant's title.  Is  not  a  bar  to  a  subsequent 
action,  and  simply  operates  as  a  dismissal 
of  the  action  for  want  of  proof  sufficient  to 
establish  plaintiff's  title. — City  and  County 
V.  Brown.  1S3  Cal.  647,  96  Pac.  281. 

As  to  dIamlMal  of  utios,  see  pars.  239, 
240,  this  note. 

S7S.  Pateatcd  mining  claim  —  Right 
■honn  by  pedl«  pOMexNlo,  or  compliance 
with  statate. — Since  passage  of  act  of  con- 
gress {[2324  Rev,  Stats..  6  Fed.  Stats.  Ann., 
2d  ed.,  p.  633),  providing  that  "the  loca- 
tion must  be  distinctly  marked  on  the 
ground,  so  that  its  boundary  can  be  readily 
taken,"  party  can  show  right  to  poasesalon 
•  of  mining  claim  (whan  patent  has  bean  Is- 
sued) only  by  showing  an  actual  pedis  pos- 
fessio,  as  against  mere  wrong-doer,  or  by 
showing  compliance  with  requisites  of  act 
of  congress. — Punlt  v.  Sterrett,  69  Cal.  «13, 
614. 

273.  Reimbursement  for  taxes.  —  Where 

the  defendant,  in  a  suit  to  quiet  title,  raises 
the  defense  of  adverse  possession,  but  does 
not  claim  reimbursement  from  the  plaintiff 
for  taxes  paid,  and  the  complaint  does  not 
disclose  such  right  to  reimbursement,  the 
maxim.  "He  who  seeks  equity  must  do 
equity."  can  not  be  Invoked  so  as  to  require 
the  plaintiff,  before  having  Judgment,  to 
reimburse  the  defendant. — Cohen  v.  Ander- 
son, 22  Cal.  App.  634,  135  Pac.  1094. 

Am  to  void  tax-sale  and  reimbursement  ef 
pnrcliaser  In  moneys  expended  In  redeeming 
from  snbscqnent  tax-Male,  see  par.  277,  this 
note. 

274.  Right  to  peaseaalon  proved— Farther 
right*  to  be  adjudicated. — This  section  pro- 
vides that  issue  (which  might  have  been 
subject  upon  action  of  ejectment)  may  be 
tried  la  proceeding  begun  hereunder.  That 


Issue  determined,  court,  by  virtue  of  au- 
thority conferred  by  this  section,  may  in 
same  action,  proceed  to  determine  adverse 
claims  set  up  by  defendant,  and  to  decree 
that  they  be  quieted.  Tf  plaintiff  shall  prove 
right  to  possession  by  virtue  of  his  legal 
title,  further  rights  of  parties  are  to  be  ad- 
judicated as  If  plaintiff  had  been  in  posses- 
sion at  commencement  of  action. — Hyde  v. 
Redding,  74  Cal.  493,  497,  16  Fuc.  380. 

275.  Theory  on  which  eause  tried — Not 
changed  In  appellate  court. — In  action  to 
quiet  title,  counsel  will  not  be  allowed  to 
try  case  upon  theory  that  isstie  was  properly 
before  court  below,  and  thus  entice  his  ad- 
versary into  a  b-ap,  to  be  sprung  In  appel- 
late court  at  last  moment.  Supreme  court 
does  not  countenance  technical  objections 
to  pleadings  when  case  is  tried  in  court 
below  upon  theory  that  issues  were  prop- 
erly made. — Casey  v.  Leggett.  126  Cal.  664, 
472,  64  Pac.  264. 

276.  Same — As  It  plaintiff  In  posseB:ilon, 
If  right  eslnbllshed. — In  action  under  this 
section,  if  plaintiff's  legal  right  to  posses- 
sion is  established,  defendant's  adverse 
claim  Is  to  be  tried  as  if  plaintiff  had  been 
In  actual  possession  at  beginning  of  action, 
which  was  formerly  prerequisite  under  aec- 
tioi.— Hyde  v.  Redding.  74  C^al.  493,  499.  16 
Pac.  380. 

Z77.  Void  tax.salc — ^Action  t«  qnlct  title 
— Relmbnrsemeat  of  pnrehaser  In  amounts 
expended  for  redemption. — In  a  case  in 
which  a  purchaser  under  a  void  tax-sale 
thereafter  redeemed  from  subsequent  tax- 
sales  and  received  a  deed  to  the  land,  exe- 
cuted by  the  tax-collector,  where  the  defend- 
ants not  only  set  up  title  but,  by  answer 
asserted  title  In  themselves,  and  prayed 
for  afflrmative  relief,  the  court  on  quieting 
the  title  to  the  land  in  the  defendants  with- 
out requiring  them  to  reimburse  the  plain- 
tiff-purchaser at  tax-sale  the  money  ex- 
pended in  redeeming  the  property  from 
delinquent-taxes,  committed  error. — Beck 
V.  Edmlspn,  —  Cal.  App.  — ,  193  Pac.  158. 

Aa  to  requirement  of  relmhnrsemcat,  see 

par.  27S,  this  note. 

VI.  RIGHT  TO  JURY. 

As  to  the  right  of  party  to  have  a  Jury 
tiial.  see  notes  3  Ann.  Cas.  248;  18  Ann. 
Cas.  246. 

27S,    As  to  right  to  Jury  trial.  —  If,  In 

action  brought  under  this  section,  plaintiff 
avers  legal  title  against  defendant  In  posses- 
sion, latter  Is  perhaps  entitled  under  consti- 
tution to  trial  by  Jury  of  issue  at  law  thus 
presented. — Hyde  v.  Redding,  74  Cal.  493. 
497,   16  Pac.  380. 

279.  Whether  in  an  action  under  this  sec- 
tion either  party  Is  entitled  to  a  Jury  must 
depend  greatly  upon  the  facts  In  that  par- 
ticular case. — McNeil  v.  Morgan,  157  Cal. 
373,  378,  108  Pac.  69. 

280.  Where  an  action  is  in  substance  one 
for  the  recovery  of  the  possession  of  land 
the  right  of  a  defendant  to  a  Jury  can  not 
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be  defeated  by  the  mere  device  of  briafflng 
the  action  In  an  equitable  form,  nor  la  It 
defeated  where  at  the  commencement  of  the 
action  the  defendant  and  not  the  plaintirr 
was  in  the  actual  possession  of  the  prem- 
ises Involved,  nor  where  the  defendant  has 
been  In  posseaalon  for  a  long  time  and  waa 
ousted  by  the  plaintiff,  the  latter  can  not 
by  flrat  brln^inff  his  action  to  acquire  title 
void  the  defendant's  right  to  a  Jury  trial. — 
McNeil  V.  Morsan.  1&7  Cal.  37S,  S78.  108 
Pac.  69. 

281.  Whether  In  action  under  thla  section 
an  Intervener  Is  entitled  to  demand  a  trial 
by  Jury,  not  decided. — McNeil  v,  Morgan, 
167  Cal.  373,  S77.  108  Pac.  $9. 

282.  Jury  trial  must  be  granted  in  action 
brought  under  this  section  as  an  equitable 
action  to  quiet  title  to  land.  If  in  reality  It 

is  an  action  for  recovery  of  specific  'real 
estate  and  the  (ssues  made  are  purely  of  a 
legal  character  and  as  such  are  recogniz- 
able In  a  court  of  law,  the  substance  must 
control  the  form  and  the  right  to  the  Jury 
trial  can  not  be  defeated  by  any  particular 
form  which  the  action  moy  take. — Davis  v. 
JudBon.  159  Cal.  121,  113  Pac.  147. 

283.  In  a  simple  action  to  quiet  title  by 
a  plaintiff  In  posseaalon.  In  which  the  Judg- 
ment for  the  plaintiff  made  no  mention  of 
posaesslon,  the  defendant  was  not  entitled 
to  a  Jury  trial. — Cobe  v.  Crane,  178  Cal.  118, 
1S9  Pac.  687. 

284.  The  refusal  to  grant  a  Jury  trlaf  In 
an  action  to  quiet  title  Is  not  erroneous, 
where  ihe  complaint  alleges  the  possession 
of  the  plaintiff  and  no  denial  thereof  la 
made  by  the  answer. — Fuller  v.  Kelly,  28 
Cal.  App.  160.  151  Pac.  749. 

28.V  Coraplulnl  framed  !■  particular  form 
—Does  not  deprive  one  of  jary, — Where  de- 
fendant was  in  possession  of  claim  adversely 
to  plalntlfiT,  obviously  proper  action  to  have 
been  brought  was  what  we  call  an  action 
In  ejectment — that  Is,  an  action  "for  recov- 
ery of  specific  real  property" — in  which  case 
defendant  would  have  been  clearly  entitled 
to  Jury.  Plaintiff  has  endeavored  to  accom- 
plitth  name  result,  that  is,  restitution  of 
possession.  In  form  of  statutory  action 
under  tills  section.  It  is  evident  that  plain- 
tiff herein,  by  simply  framing  his  com- 
plaint in  particular  way,  could  not  deprive 
defendant  of  Jury  trial  of  Issues  raised  by 
his  answer. — Newman  v.  Ouane,  89  Cal.  697, 
B98,  27  Pac.  86. 

2M.  DefrndaB* — Mvat  allcicc  title  to  have 
jnry. — In  ault  to  quiet  title,  as  In  other  suits, 
denial  of  allegations  of  complaint  Is  suffi- 
cient answer,  and  finding  upon  Issues  thus 
raised  as  adverse  to  plaintiff  Is  sufficient 
finding.  This,  of  course.  Implies  that  If  pos- 
session be  alleged,  fact  of  possession,  as 
well  as  that  of  title,  must  be  negatived:  and 
It  may  be,  also,  that  defendant.  In  order  to 
avail  himself  of  his  right  to  Jury  trial, 
should  allege  his  tltle.—tJnlted  States  I... 
Assoc.  V.  Pacine  Imp.  Co.,  139  Cal.  370,  378. 
69  Pac.  1084,  72  Pac,  988. 


SSr.  Sane  —  Ousted  from  nlnlog  elalm. 
rlKUt  lu  Jary. — To  quiet  title  to  certain 
quartz  mine  claim,  In  action  under  this 
section,  where  complaint  was  In  usual 
form  and  contained  averment  that  plaintiff 
was  in  possession  of  premises  In  contest, 
and,  in  answer,  all  averments  of  complaint 
were  denied,  except  that  of  possession,  nnd 
averred  that  plaintiff  had  wrongfully  and 
unlawfully  entered  upon  premises  and 
ousted  defendant  therefrom,  and  that  plain- 
tiff wrongfully  withheld  same  from  de- 
fendant, defendant  was  entitled  to  Jury  on 
Issue  raised  by  his  averments  of  prior  pos- 
session.— Donahue  v.  Meister,  88  Cal.  121, 
123,  25  Pac.  1096. 

2SS.  Either  party  may  demand  Jary. — 
In  action  under  this  section  by  plaintiffs 
as  heirs  of  decedent,  complaint  setting  out 
that  they  are  out  of  posaesslon.  and  de- 
fendant la  In  possession,  and  asking  for 
restitution  of  premises,  defendant  admit- 
ting possession  of  plaintiff  and  claiming 
title,  either  party  Is  entitled  to  Jury  as 
matter  of  right. — Oillesple  v.  Oouly,  120 
Cal.  515,  616,  517.  52  Pac.  116. 

£K9.  Bqnltable  relief— Prayer  for  does 
not  deprive  party  of  Jury. — Essential  alle- 
gations necessary  to  action  In  ejectment 
are  estate  of  plaintiffs',  possession  by  de- 
fendants at  commencement  of  action,  and 
their  wrongful  withholding  of  same,  and 
if  action  Is  to  be  regarded  as  action  under 
this  section,  plaintiffs  are  still  entitled  to 
Jury.  Equitable  relief  of  restraining  order 
against  waste  during  pendency  of  action 
does  not  change  nature  of  action,  but  was 
ancillary  and  permissible  merely  under 
plcHdlng.— Haggin  V.  Kelly.  136  Cal.  481. 
483.  69  Pac.  140. 

290.  Intervener — Whether  entitled  to  jary. 
— Whether  an  Intervener  In  an  action  un- 
der this  section  la  entitled  to  a  Jury  depends 
upon  the  facts  whether  if  he  were  a  plain- 
tiff or  a  defendant  asserting  the  rlffhta  h« 
sets  up  In  his  intervention  he  would  or 
would  not  be  entitled  to  a  Jury. — HcNell 
V.  Morgan,  167  Cal.  373.  378,  108  Pac.  69. 

291.  IfMUes  purely  equttable^Do  not  cd- 
title  to  jnry. — Where  defendants  admitted 
that  legal  title  to  land  described  in  com- 
plaint Is  In  plaintiff,  and,  while  alleging 
possession  In  themselves,  they  did  not 
claim  any  right  to  such  possession,  except 
under  and  by  virtue  of  an  alleged  agree- 
ment for  sale  of  such  landa  made  by  prede- 
cessors of  plaintiff,  and  to  which  agree- 
ment defendants  claim  they  have  succeeded 
by  assignment,  and  aver  that  they  are  now 
ready  and  able  and  willing  to  make  plain- 
tiff herein  payments  required  by  such  agree- 
ment, and.  under  general  prayer  of  their 
answer,  they  In  effect  ask  for  specific  per- 
formance of  such  agreement,  it  is  clear  that 
defendants  were  not  entitled  to  Jury  for 
trial  for  equitable  issues  thus  presented. — 
Crocker  v.  Carpenter,  98  Cal.  418,  420,  83 
Pac.  271. 

S»2.  Jary  —  Hunt  be  demanded  befOr* 
«ftal. — In  action  under  this  section,  whera 
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it  appeared  by  affidavit  of  late  Judere  of 
tenth  district  court  that  record  Is  errone- 
ous In  statins  that  parties  waived  Jury, 
record  can  not  be  amended  by  affidavit,  and 

It  by  no  means  follows  that  party  can  go 
on  and  try  case  before  Judge  without  ob- 
jection, and,  after  he  has  lost  it,  complain 
that  case  was  not  tried  by  Jury. — Smith  v. 
Brannan,  13  Cal.  107.  116. 

285.  Same  —  Partr  dralring  Inrj  tnuRt 
eonform  to  role  of  eonrt. — In  an  action  un- 
der this  section,  on  day  of  trial  no  jury  was 
In  attendance,  nor  had  any  been  demanded 
or  ordered  for  trial  of  said  cause;  after 
cause  was  called  for  trial  and  parties  re- 
speotlvely  announced  they  were  ready, 
plaintiff  for  first  time  demanded  said  cause 
to  be  tried  by  Jury,  where  complaint  was 
not  verlfl^d,  and  defendant's  answer  denied 
each  and  every  allegation  of  complaint,  and 
rule  of  court  required,  as  prerequisite  of 
trial  by  jury,  deposit  fees,  and  plaintiff  had 
not  then  nor  had  he  at  any  time  made  or 
offered  to  make  such  deposit,  court  did  not 
err  in  denying  plaintiff's  demand. — Adams 
V.  Crawford,  116  Cal.  4S5,  497,  48  Fac.  488. 

294.  Sane — Pl«adUiKS,  aaffieleBcy  ef  to 
«Btl«le  to  Jary  to  be  made  by  defendaat. — 

In  action  under  this  section  It  Is  not  nec- 
essary to  determine  whether  or  not  plead- 
ings were  sufficient  to  entitle  either  party 
to  Jury,  as  to  any  of  Issues  created.  If 
not  sufficient,  defendant  should  have  made 
them  BO,  if  his  adverse  claim  of  interest 
Justified  such  course,  and.  not  having  done 
so.  he  can  not  afterwards  be  heard  to 
complain  he  was  deprived  of  his  right  to 
Jury  trial. — ^Landregran  v.  Peppln,  94  Cal. 
485.  467,  29  Fac.  771. 

295.  Same— Plaintiff  clalmlns  owacMliip 
aad  pooscaslon,  defendant  clalmlns  «d- 
venely. — Complaint  showing  that  plaintiff 
Is  owner  of  land,  and  in  actual  possession 
of  it.  and  that  defendant  asserts  some 
right  or  title  thereto  which  is  unfounded, 
followed  by  answer  admitting  plaintiff's 
possession,  and  not  showing  prior  posses- 
sion in  defendant,  seems  to  present  very 
action  contemplated  by  this  code  provision; 
and.  under  these  conditions,  its  continued 
equitable  character  not  being  affected  by 
particular  kind  of  right  which  defendant 
sets  up,  court  below  erred  in  denying  de- 
fendant's demand  for  Jury. — Angus  v.  Cra- 
ven, 132  Cal.  691,  697,  64  Pac.  1091. 

286.  Same— Right  to— Depend*  on  facts 
Id  eacb  ca»e. — Decision  of  question  whether. 
In  action  under  this  section,  either  party 
Is  entitled  to  Jury,  must  depend  greatly 
apoa  facts  in  each  particular  case.  It  has 
never  been  held  by  supreme  court  of  this 
state  that  action  to  quiet  title,  under  code, 
can  not  be  maintained  as  equitable  action, 
where  plaintiff  was;  and  for  considerable 
period  of  time  had  been,  in  actual  posses- 
sion, and  defendant  had  never  been  in  pos- 
session, or  that  in  such  case  defendant  can 
.overthrow  equitable  character  of  action  by 
.simply  answering  that  he  has  title  and 
prpylns  that  be  for  first  time  be  let  Into 


possession. — Angus  v.  Craven,  132  Cal.  691, 
696.  64  Pac.  1091. 

287.  Same— Same— Not  avoided  by  call- 
las  aetlon  cqnitable. — It  Is  clear  that  right 
to  Jury  trial  can  not  be  avoided  by  merely 
calling  action  equitable.  If  that  were  so. 
legislature,  by  providing  new  remedies  and 
new  kinds  of  Judgments  and  decrees  In 
form  equitable,  could  In  all  cases  dispense 
with  Juries,  and  thus  entirely  defeat  con- 
stitutional provisions  on  subject.  Coile 
confers  equitable  right,  so  far.  as  it  grants 
power  to  maintain  action  at  ail,  and  decree 
is  in  form  equitable,  but.  If  It  has  to  deal 
with  ordinary  common-law  rights  clearly 
cognizable  in  courts  of  law,  it  is  to  that 
extent  action  at  law.— Donahue  v,  Melster, 
88  Cal.  121.  127,  25  Pac.  1096. 

2S8.  Same — Same — Secflon  Ix  not  In  vl". 
latlon  of  coB«tilutlon, — This  section  of  code 
must  not  be  construed  aa  intending  to  vio- 
late that  provision  of  constitution  which 
says  that  "right  to  trial  by  jury  shall  be 
secured  to  all.  and  remain  inviolate,"  un- 
less such  construction  be  unavoidable.  Is- 
sues about  title  to  land,  such  as  those  pre- 
sented by  answer,  were  triable  at  law  at 
time  constitution  was  adopted,  and  there- 
fore either  party  has  right  to  have  such 
issues  tried  by  Jury, — Donahue  v.  Melster, 
88  Cal.  121.  124,  25  Pac.  1096. 

21>S.  Same— Where  action  In  effect  l»  one 
to  recover  povaeaalon. — Court,  in  guarding 
constitutional  right  to  Jury  trial,  have  re- 
peatedly held  that  where  suit  should  have 
been,  and  in  substance  is.  an  action  for 
recovery  of  possession  of  land,  right  of  de- 
fendant to  Jury  can  not  be  defeated  by 
mere  device  of  bringing  action  In  an  equi- 
table form. — Angus  v.  Craven,  132  Cal.  691, 
696.  G4  Pac.  1091. 

SOO.  Same — Where  defendant  was  in  pa«- 
seeslon.  and  In  his  answer  not  only  denied 
that  plaintiff  was  owner  of  land  then  In 
controversy,  but  also  alleged  that  defend- 
ant had  been  in  possession  of  such  land  for 
more  than  fifteen  years,  under  issues  It 
was  held  that  action  was  In  substance  one 
for  recovery  of  specific  real  property,  and 
defendant  was  entitled  to  Jury  for  trial  of 
his  alleged  rights. — Newman  v.  Duane,  89 
Cal.  597,  698,  27  Pac  66. 

301.  Right  to  Jury  is  not  defeated  where, 
at  commencement  of  action,  defendant  and 
not  plaintiff  was  in  actual  possession  of 
premises  involved;  and  action  should  be 
treated  as  substantially  an  action  to  re- 
cover possession. — Angus  v.  Craven,  132  Cal. 
691,  696,  64  Pac  1091. 

toa.  Iicsal  Issms  .of  cunltabic  nature — 
Dls««ttan  of  eeRrt.-T-Whether  an  action 
Involves  legal  issues  or  Issues  of  equitable 
cognisance  must  depend  upon  the  facts  al- 
leged in  the  particular  case,  and  where  it 
Is  apparent  that  the  facts  alleged  ahd  the 
issues  raised  are  strictly  of  an  equitable 
nature,  the  question  whether  such  Issues 
shall  be  tried  by  a  jury  or  not  Is  a  matter 
for  the  discretion  of  the  trial  court,  and 
neither  party  has  an  absolute  right  to  de- 
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ntftnd  a  Jury  trial.— Davis  t.  Judson,  169 
CaL  121,  118  Pac.  147. 

303.  Whether  as  action  brought  under 
the  prpTislons  of  this  section  Is  In  Itself 
correct  one  at  law  or  one  In  equity  must 
depend  upon  the  facts  and  circumstances 
of  the  particular  case. — McNeil  v.  Morgan, 
157  Cal.  373,  378,  108  Pac.  39. 

304.  If  one  Is  the  owner  and  In  poaaea- 
alon  of  property  and  another  aaserta  a  claim 
to  that  property  which  is  founded  neither 
In  law  or  in  equity  the  asserted  claim  Is 
necessarily  adTorse  to  that  of  the  owner 
or  possessor  of  the  land  and  it  is  only  nec- 
essary for  a  complaint  to  alleffft  such  facts. 
—McNeil  Morgan,  157  Cal.  373.  376.  877, 
378.  108  Pae.  8f. 

VIL  PROCBBDING8  UNDER  HcENBRNET 
ACT. 

SOB.    As  to  whea  action  may  be  bronsbt. 

— A  Buit  under  the  McEnerney  Act  does 
not  Imply  the  destruction  of  all  the  records, 
which  by  any  possibility  may  have  refer- 
ence to  the  property  to  which  the  plaintiff 
seeks  to  quiet  title  against  all  persons,  but 
such  an  action  lies  whenever  the  records  of 
the  county  have  been  lost  or  destroyed  "In 
whole  or  In  any  material  part,"  and,  there- 
tore,  the  existence  of  parts  of  the  records 
does  not  absolve  a  party  claiming  an  Inter- 
est In  property  from  the  duty  of  avalllnE 
himself  of  the  Information  open  to  him  re- 
garding such  an  action,  where  it  is  con- 
ducted with  all  the  prescribed  formalities. 
— Dowling  V.  Sprlnff  Valley  Water  Co.  174 
Cal.  218,  1«2  Pac.  894. 
i  806.  ASdavlt  aicd  with  complalnt^In 
'  an  action  to  quiet  title  against  "all  per- 
'  sons,"  under  the  so-called  "McEnerney 
Act"  (Stats.  190fi,  p.  78,  II  HennlnK*s  Gen- 
eral Xaws,  8d  ed.,  p.  3387).  though  the  affi- 
davit filed  with  the  complaint  has  refer- 
ence to  the  property  Involved  and  might 
appropriately  describe  the  same,  yet  it  is 
not  expressly  required  so  to  do,  and  any 
defect  In  th«  description  therein  may  be 
cured  by  express  reference  to  the  complaint 
for  description,  which  la  expressly  required 
to  contain  "a  particular  description  of  such 
real  property." — ^Hynes  v.  All  Persons,  etc., 
19  Cal.  App.  186.  12E  Pac.  268. 

S07.  Same  —  SnSeleBcy .  of  aflldavlt.  — 
Where  the  affidavit  sets  forth  plaintiff's 
ownership  in  fee  simple  and  peaceable  pos- 
aeaalon  of  tlie  property  described,  that  It 
was  derived  from  the  estate  of  her  father 
named,  deceased,  and  deeds  from  her  named 
mother,  her  named  sister,  and  her  named 
brother;  that  all  of.  said  property  it  in- 
closed by  fences  and  buildlngrs,  resided  on 
by  plaintiff,  and  "that  the  plaintiff  and  her 
grantors  have  been  the  owners  in  fee  sim- 
ple, and  in  the  actual  and  peaceable  pos- 
session thereof  for  more  than  twenty  years 
last  past,"  It  sufficiently  sets  forth  "the 
character  of  affiant's  estate  and  posses- 
sion," the  "period  during  which  she  has 
enjoyed  the  estate"  and  also  "the  person 
and  persons  from  whom  obtained,"  and  is 


sufficient  "to  enable  the  defendants  to  ver- 
ify plaintiff's  claim,  and  prevent  fraud,  and 
safesuard  their  rights," — Hynes  v.  All  Per- 
sons, etCq  19  Cal.  App.  186,  126  Pac.  263. 

308.  While  the  plaintiff  is  required  to 
file  an  affidavit  fully  and  explicitly  set- 
ting forth  and  showing  the  "character  of 
hia  estate,  right,  title,  interest  or  claim 
and  posaession,"  It  can  not  reaaonably  be 
held  that  the  affidavit  must  set  forth  every 
probative  fact  relating  to  affiant's  title,  and 
every  probative  fact  showing  for  what  pe- 
riod the  affiant's  asserted  title  has  existed, 
or  should  minutely  set  forth  the  history  of 
his  title  and  its  enjoyment,  in  order  to 
meet  the  terms  of  the  statute. — ^Hynes  v. 
All  Persons,  etc..  19  Cal.  Aj^p.  185,  18E  Pac. 
253. 

aoe.  Sane— Waiver  of  obJe<t«om  to 

davit. — ^Where  the  defendant  appeared  in 
the  action  and  answered  and  tried  the  case, 
without  objection  to  the  Jurisdiction  of  the 
court  over  the  person  of  the  defendant  or 
over  the  subject-matter,  and  the  issue  of 
ownership  was  submitted  and  decided,  and 
the  appeal  Is  upon  that  Issue  by  the  de- 
fendant, the  affidavit  of  the  plaintiff  had 
performed  its  office  as  to  him,  and  where  it 
Is  sufficient,  prima  facie,  to  ahow  Jurisdic- 
tion, and  the  evidence  showed  the  facta 
which  It  is  claimed  should  have  been  more 
fully  stated  in  the  affidavit,  the  appellant 
has  no  cause  to  complain  of  its  insuffi- 
ciency.— Hynes  v.  *A11  Persons,  etc,  19  Cal. 
App.  185,  126  Pac.  263. 

510.  Complaint  to  set  aside  la  part  de- 
cree nadcr — Snllcicaey  of, — A  complaint  In 
equity  to  set  aside  In  part  a  decree  quieting 
title  to  real  property  In  San  Francisco,  pur- 
suant to  a  proceeding  under  the  statute 
commonly  known  as  the  "McEnerney  Act," 
on  the  ground  that  neither  the  plaintiff  nor 
his  predecessor  in  Interest  had  any  noticts 
or  knowledge  of  the  pendency  of  the  quiet 
title  action,  and  that  the  agents  of  tlie 
plaintiff  in  such  action  falsely  swore  that 
they  knew  of  no  adverse  claimants  to  the 
property,  falls  to  state  a  cause  of  action, 
where  It  is  alleged  only  on  Information  and 
belief  that  the  predecessor  in  Interest  of 
the  plaintiff  was  without  notice  or  knowl- 
edge of  the  pendency  of  the  action,  and 
that  the  peraona  making  the  statementa  on 
behalf  of  the  plaintiff  in  the  action  to 
quiet  title  knew  the  same  to  be  false  and 
untrue. — ^Dowllng  y.  Spring  Valley  Water 
Co..  174  Cal.  218,  162  Pac  894. 

511.  OOMtrBctiOM  of  act  —  Remedial  la 
Mtnre^— Oliough  the  act  in  question  Is  re- 
medial in  its  nature,  and  is  to  be  liberally 
construed  to  effect  Its  main  purpose,  yet 
a  substantial  compliance  with  Its  provisions 
Is  required,  and  the  court  should  Insist  upon 
a  fair  and  full  compliance  with  such  re- 
quirements, on  the  part  of  the  plaintiff,  as 
are  manifestly  intended  for  the  benefit  of 
the  defendants,  in  enabling  them  by  veri- 
fying plaintiff's  claim  to  prevent  fraud  and 
to  safeguard  their  rights. — Hynes  v.  All 
Persons,  etc.,  19  Cal.  App.  186,  126  Pac.  163. 
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SIX.  Coata  la. — A  dafendant  who  TOlun- 
tarlly  appears  In  an  action  to  quiet  title 
under  the  McBnerney  Act,  and-  aubmlta  his 
own  claim  In  relktlon  to  the  property  for 
adjudication,  la  estopped  from  contending 
that  the  trial  court  never  acquired  Jurisdic- 
tion by  reason  of  the  failure  of  the  affidavit 
filed  with  the  complaint  to  show  that  the 
plaintiff  was  In  the  actual  possession  of  the 
property  as  Is  required  by  section  6  of  th» 
act. — Faxon  t.  AU  Persons,  vto.,  16S  CaL 
707,  137  Pac.  919. 

313.  The  seneral  provisions  of  the  Code 
of  Civil  Procedure  relative  to  costs  are 
applicable  to  proceedlnffs  under  the  Mc- 
Enerney  Act — Faxon  v.  All  Persons,  atcb, 
166  Cal.  707,  187  Pac.  919. 

314.  It  is  not  an  abuse  of  discretion  to 
award  the  cost  of  publication  of  summons 
aeralnst  the  only  defendant  who  appeared 
In  an  action  to  quiet  tlUe  under  the  Mo- 
Enerney  Act. — ^Faxon  t.  All  Persons,  etc, 
166  Cal.  707,  137  Pao.  919. 

SIB.  rindtaMS  fflwHIrlrnrr  of— SUpiltabl* 
■■tereat  elaUncd  !■  eroas-complalBt. — ^Find- 
ings of  title  In  the  plaintiff,  and  that  the 
defendant  has  no  rigrht,  title.  Interest,  or 
claim  In  or  to  the  property  described  in  the 
complaint,  sufficiently  negativea  any  equi- 
table interest  claimed  in  the  cross-com- 
plaint of  the  defendant,  and  as  the  ultimate 
facts  in  Issue  are  passed  upon,  no  other 
flndlngr  was  necessary  as  to  the  Interest 
claimed  In  the  cross-complaint.  The  find- 
inff  of  ownership  Includes  the  probative 
facts,  and  is  good  without  a  finding  of 
particular  facts  upon  which  the  title  or 
want  of  title  depends. — Hynes  v.  All  Per- 
sons, etc.,  19  Cal.  App.  iS5.  125  Pac.  263. 

816.  Interest  entltllns  to  mBlntalii  ac- 
lloa. — The  grantor  of  a  deed  of  trust  In- 
tended as  security  for  a  loan  of  money  pos- 
sesses such  an  interest  as  entitles  him  to 
maintain  an  action  under  the  act  of  June. 
1906,  to  quiet  title  to  the  property  con- 
veyed.^— C.  A.  Warren  Co.  T.  All  Persons, 
153  CaL  774,  96  Pac.  807. 

SIT.  Memonadasi  aa  to  adverse  claim- 
ants—Abseaec  of.  —  Where  the  affidavit 
showed  that  the  city  and  county  of  San 
Francisco  was  an  adverse  claimant  of  an 
Interest  In  the  property,  but  no  memoran- 
dum thereof  was  appended  to  the  sum- 
mons upon  posting  and  publication,  as  re- 
quired by  section  i  of  the  HcEnerney  Act, 
concedlQff  the  doubtful  claim  that  defend- 
ant could  take  advantage  of  such  defect, 
yet  where  the  city  and  county  appeared  by 
answer  and  disclaimed  any  Interest,  the  de- 
fect was  thereby  cured. — Hynes  v.  All  Per- 
sons, etc..  19  Cal.  App.  185.  12S  Fac.  253. 

818.  FossesalOB  — ■  Saflleleacr  of. — In  an 
action  to  quiet  title  brought  under  the  Mc- 
Enerney  Act  of  1906,  the  fact  that  the  prop- 
erty had  not  been  occupied  between  April 
18,  1906,  and  September  SI,  1906,  except 
to  be  visited  by  a  watchman,  who  was  look- 
ing after  the  ruins  which  remained  on  the 
property,  does  not  show  such  a  lack  of  pos- 


session as  to  prevent  the  maintenance  of 
the  action. — Vanderbilt  T.  All  Persons,  ICS 

Cal.  607,  126  Pao.  168. 

As  to  Uad  of  possession  re^inlred  la  mm^ 
action  under  the  MeBneraey  Act,  see,  post, 
i  749  and  note. 

S18.  Proof  of  posaeaalon  by  plaintiff— 
Necesalty  of. — In  an  action  to  quiet  title, 
under  the  so-o&Ued  HcEnerney  Act  (Stats. 
Ex.  Sess.  1906,  p.  78),  to  certain  lots  in  the 
city  and  county  of  San  Francisco,  the  pub- 
lic records  of  which  In  the  office  of  the 
county  recorder  were  destroyed  by  the  fire 
of  April,  1906,  proof  of  the  actual  posses- 
sion by  the  plaintiff  of  the  land  In  ques- 
tion at  the  time  when  the  action  was 
oommeoced  and  when  the  affidavit  accom- 
panying It  was  made.  Is  necessary  to  the 
rendition  of  a  Judgment  for  the  plaintiff. — 
YanderbUt  t.  All  Persons,  etc,  168  CaL  607, 
138  Pac  168. 

820.  Where  the  plaintiff  In  an  action  to 
establish  title  under  the  HcEnerney  Act  re- 
lies upon  adverse  possession,  he  has  the 
burden  to  show  that  every  element  neces- 
sary to  constitute  such  possession  Is  made 
clear. — Hart  v.  All  Persons,  20  Cal.  App. 
Dec.  352,  148  Fac.  236. 

321.  In  this  action  to  quiet  title  under 
the  McEnerney  Act  to  two  parcels  of  land 
in  San  Francisco.  It  would  have  been  le- 
gally Impossible  for  the  court  to  have 
found  In  favor  of  the  defendant's  conten- 
tion that  it  had  title  by  prescription,  as 
claimed  by  it,  to  a  portion  of  one  of  the 
parcels,  for  the  reason  that  evidence  of 
certain  essential  elements  of  adverse  pos- 
session was  lacking,  if  Indeed  there  was 
sufficient  evidence  of  any  of  such  elements. 
— Hart  V.  All  Persons,  30  Cal.  App.  Dec.  862, 
148  Fac.  236. 

322.  Such  fact,  however,  does  not  de- 
prive the  defendant  of  the  legal  right  to 
Insist  that  the  evidence  Is  Insufllcient  to 
support  the  Judgment  and  findings  in  favor 
of  the  plaintiff,  for  in  an  action  to  quiet 
title  the  plaintiff  can  not  rely  altogether 
upon  the  defendant's  failure  to  prove  his 
title,  but  must  show  title  In  himself. — Hart 
V.  All  Persons,  20  CaL  App.  Dec.  352,  148 
Pac.  236. 

823.  The  actual  possession  and  occupa- 
tion of  land,  under  claim  of  ownership  for 
any  period.  Is  sufficient  to  enable  the  party 
In  possession  to  maintain  an  action  to  quiet 
title  as  against  a  trespasser,  or  one  who 
establishes  no  title  in  himself. — ^Hart  v.  All 
Persons,  20  CaL  App.  Dec  862,  148  Pac.  236. 

824.  Rnlea  of  practlee. — ^Under  section  12 
of  the  HcEnerney  Act,  except  as  therein 
otherwise  provided,  "the  provision  and 
rules  of  law  relating  to  evidence,  pleading, 
practice,  new  trials  and  appeals  applicable 
to  other  civil  actions  shall  apply  to  the 
actions  hereby  authorized,"  and,  under  these 
rul^s,  the  Toluntary  appearance  and  an- 
swer of  the  defendant  was  equivalent  to 
personal  service  of  the  summons  and  copy 
of  the  complaint.    By  such  appearance  he 
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waives  any  mere  irregularity  in  the  prior 
proceedlnEfl,  nor  can  he  avail  himaelf  of 

any  defects  in  the  aervice  of  aummonR  upon 
other  parties. — Hynes  v.  All  PerBons,  etc., 
19  Cal.  App.  185,  125  Pac.  253. 

VIII.  PROCEEDINS  TO  PUT  IN  POSSES- 
SION. 

Aa  to  party  ejeetcd  peadente  lltc  catltlcd 
<•  writ  of  poaacasloa,  see  par.  173,  this 
note. 

Aa  to  writ  of  poaaeaaioa  leaved  when  ae- 
tlaa  In  cjeetaieat  dlaailaacd.  see  pars.  114, 
172,  this  note. 

825.  Aa  to  senemlly. — In  proceedinsB  to 
put  the  party  in  possession  who  has  re- 
covered Judgment  in  an  action  to  quiet 
title,  the  court  can  not  determine  any  pro- 
prietary riffhts  of  a  person  in  possession 
of  the  property  who  was  not  a  party  to  the 
action,' — Dresser  v.  Allen,  25  Cal.  App.  124,' 
142  Pac.  911. 

328.  If  such  person  came  Into  possession 
at  any  time  After  the  commencement  of  the 
action.  It  is  presumed  that  he  came  In  un- 


der the  plaintiff,  and  upon  the  issue  per- 
taining to  hia  right  to  remain  in  posses- 
sion, the  burden  Is  upon  him  to  show  afflrm- 
atlvely  that  his  possession  is  rightful  and 
under  a  title  that  has  not  been  determined 
In  the  action,  and  that  such  possession  was 
not  taken  by  collusion  with  the  plaintiff. — 
Dresser  V.  Allen,  26  Cal.  App.  124,  142  Pac. 
911. 

827.  Alias  writ  of  posseiisloii. — The  en- 
forcement of  a  Judgment  recovered  in  an 
action  to  quiet  title  can  not  be  resisted  by 
a  person  not  a  party  to  the  action,  who  as- 
serts thci  right  to  retain  the  premises  un- 
der a  claim  of  possession  adverse  to  the 
person  against  whom  the  Judgment  was 
awarded,  when  it  appears  that  such  claim 
la  rounded  upon  the  mere  declaration  of 
the  latter  of  an  abandonment  of  the  prem- 
ises to  the  former  and  recognition  of  Ills 
claim  without  any  actual  removal  from  the 
premises. — Dresser  v.  Allen,  25  Cal.  App. 
124,  142  Pac.  »11. 

328.  In  such  case  the  prevailing  party  Is 
entitled  to  an  alias  writ  of  possession  for 
the  possession  of  the  property. — Dresser  v. 
Allen,  S6  Cal.  App,  124,  142  Pac.  911. 


§  739.  WHEN  PLAINTIFF  CAN  NOT  RECOVER  COSTS.  If  the  defend- 
ant in  such  action  disclaim  in  his  answer  any  interest  or  estate  in  the  property, 
or  suffer  judgmcut  to  be  taken  against  him  without  answer,  the  plaintiff  can 
not  recover  costs. 

History:    Snacted  March  11,  1872.  re-enactment  of  S265  Practice 
Act. 

PLAINTIFF  CAN  NOT  RECOVEB  COSTS, 
WHEN. 

1.  Disclaimer  as  to  part  of  property — Not 
to  entitle  to  change  of  venue. 

2,3.  Disclaimer  by  defendant  —  Gives  judg- 
ment witbout  costs. 

4.  Disclaimer  unaffected  by  previous  posi- 

tion as  to  interest. 

5.  Same — Dismissal  of  action. 

6.  Judgment — Set  aside,  based  upon  dis- 

claimer made  through  mistake. 

7.  Same — Without  costs,  may  be  entered 

although   disclaimer  of  all  interests 
whatever. 

A*  to  aaawer,  wnemUy,  see,  ante,  B  437 
and  note. 

1.  Dlselalmer  to  part  of  property— 
Not   to    entitle    to   ckuge    of   venne. — In 

action  to  aecure  cancelation  and  annul- 
ment of  certain  agreements  relating  to 
certain  lands  described  In  several  coun- 
ties, alleged  to  be  claimed  by  defendant, 
and  to  quiet  title  thereto,  where  defendant 
filed  disclaimer  to  lands  situated  In  county 
In  which  action  Is  brought,  such  disclaimer 
did  not  entitle  him  to  change  of  place  of 
trial  to  county  of  his  residence. — Pennle  v. 
VIsher.  94  Cal.  323,  32fi,  29  Pac.  711. 


2.  Dlnelalmer  by  defendant— <■  Ives  Jndg- 
ment  wltkont  coMts. — For  It  defendant  by 
his  answer  disclaims  all  interest  whatever, 
Judgment  may,  nevertheless,  be  entered 
against  him,  though  in  such  case  it  must  be 
without  costs.  Therefore,  plalntifE  is  not 
required  to  set  forth  nature  of  defendant's 
claim.  Pleading  is  very  simple. — Castro  v. 
Barry,  79  Cal.  443,  447,  21  Pac.  946. 

S.  In  action  under  this  section  plalntlfT 
Is  entitled  to  Judgment,  although  defend- 
ant makes  disclaimer,  but  without  costs, 
same  as  in  case  of  default.  It  would,  be 
strange  If  plaintiff  were  entitled  to  Judg- 
ment on  disclaimer,  and  not  entitled  to 
Judgment,  where  answer  shows  no  legal  de- 
fense.— Dranga  v.  Rowe,  127  Cal.  606,  609,  69 
Pac.  944. 

4.  Dtaclatmer  naaffectod  by  prevloiui  90- 
sttlOH  mm  to  Intcrcat. — When,  in  action  to 
qutet  title  to  land,  defendant  disclaims  any 

Interest  or  estate  In  premises,  it  )s  Imma- 
terial whether  or  not  he  had  ever  before 
claimed  Interest  or  estate  therein  adversely 
to  plaintiff:  in  either  event,  plaintiff  would 
be  entitled  simply  to  Judgment  quieting  his 
title,  without  costs. — Bulwer  Consol.  Hln. 
Co.  V.  Standard  Consol.  Mln.  Co.,  S3  Cal. 
689,  698,  23  Pac.  1102. 

B,  game— DIsBlMMl  of  ■etiea  aa  to  prop- 
erty of  which  defendant  has  disclaimed  title 
Is  not  erroneous,  as  In  sucb  case  Judgmflnt 
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for  plaintiff  would  In  any  event  be  merely 
formal  and  without  coata. — Packer  v.  Do- 
ray,  i  Cal.  Unrep.  297,  34  Pac.  628. 

&  JndKiBWt— S«t  ■■Idet  based  apoa  dla- 
clHlmcr  made  tkrousli  mlatake. — Where,  In 
action  to  quiet  title,  defendant  filed 
amended  and  unverified  answer  disclaiming 
any  Interest  In  any  of  property  described 
in  complaint,  except  lot  13,  and,  upon  trial, 
court  found  that  defendant  was  owner  of 
said  lot,  and  plaintiff  was  owner  of  other 
lots,  and  defendant  therein  moved  to  set 
aside  Judgment  and  for  permission  to 
amend  her  amended  answer  by  strlklner  out 
Bald  disclaimer  upon  ground  that  amended 
answer  concerning  dlBclalmer  had  been  filed 
through  Inadvertence  and  mistake,  and  that 


"said  disclaimer  was  inadvertence  and  m.3- 
take  of  fact;  that  Judgment  was  entered 
against  defendant  by  reason  of  said  mis- 
take and  that  she  had  no  notice  of  state  of 
pleadings  until  several  months  later  and 
when  writ  of  assistance  was  served."  court 
properly  granted  motion  to  set  aside  Judg- 
ment.— Underwood  v.  Underwood,  87  Cal. 
523.  S2j.  25  Pac.  1065. 

7.  Same— Without  costx.  may  be  entered. 
■Ithoagh  dlsclttiiner  of  all  Interests  wbat- 
ever. — If  defendant  by  hia  answer,  in  actlun 
to  quiet  title  to  land,  disclaims  all  interest 
whatever.  Judgment  may  nevertheless  be 
entered  against  him.  though  In  such  case 
it  must  be  without  costs. — Castro  v.  Barry, 
T9  Cal.  443.  447,  21  Fac.  946. 


§740.  IF  PLAINTIFF'S  TITLE  TERMINATES  PENDING  THE  SUIT, 
WHAT  HE  MAT  RECOVER,  AND  HOW  VERDICT  AND  JUDGMENT  TO 

BE.  In  an  action  for  the  recovery  of  property,  where  the  plaintiff  shows  a 
right  to  recover  at  the  time  the  action  was  commenced,  but  it  appears  that  his 
right  has  terminated  during  the  pendency  of  the  action,  the  verdict  and  judg- 
ment must  be  according  to  the  fact,  and  the  plaintiff  may  recover  damages  for 

withholding  the  property. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  256  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
AmdtB.  1900-1,  p.  160,  held  unconBtitutional,  see  history,  S6  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  686, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 


TERMINATION  OF  INTEREST  DURING 
SUIT. 

1.  Affidavitw — Bight  to  writ  of  posse Bsion  not 

determined  by. 

2.  Allegations    of    facts    eonBtitating  title 

showing  adverse  claim. 

3.  Defense  that  right  once  existed  and  has 

ceased — Is  new  matter,  to  be  specially 
pleaded, 

4.  Same — Proof  thereon  properly  rejected. 

5.  Same — To  authorize  evidence  thereof. 

6.  Ejectment  by  termor — Verification  of  com- 

plaint by  lessor. 

7.  Subsequent  title — Must  be  set  up  by  sup- 

plementary answer. 

8.  Tax-de€fd — Must  be  specially  pleaded  by 

defendant. 

9.  Under  mere  denials  in  answer — Termina- 

tion of  right  can  not  be  proven. 

1.  Affidavits — Rlgkt  to  writ  of  pos«es«IOB 
not  determlBed  br. — Where  plaintiff,  in  ac- 
tion under  this  section,  applied,  after  iuig- 
ment,  for  writ  based  upon  disputed  right 
that  defendant,  as  against  him,  had  case 
of  any  character,  and  defendant  afterwards 
claimed  right  to  poseesslon,  acquired  sub- 
sequent to  its  adjudication,  which  he  insists 
was  superior  to  right  there  decreed,  court 
can  not  determine  merits  of  defendant's 
claim  upon  such  application  upon  afDdavits, 
for  no  question  of  title  can  be  litigated  In 
that  way. — Landregan  v.  Peppln,  9*  Cal.  4«5, 
468.  29  Pac.  771. 
CO  p.- -120  1000 


2.  Ailegatiana  of  facta  conatltntlng  title 
■bowing  adverae  claim. — In  action  to  quiet 
title,  where  defendant  disclaims  but  alleges 
that  lands  are  situated  within  boundary 
of  Irrigation  district,  and  further  alleges 
In  detail  alt  steps  leading  up  to  and  in- 
cluding sale  of  aforesaid  land  to  defendant 
and  Issuance  of  certificate  of  sale  thereon 
to  him  on  account  of  assessment,  levy  of 
tax,  and  delinquent  sale  thereunder,  this 
was  an  assertion  of  title  and  adverse  claim 
of  defendant,  and  one  that  could  be  de- 
termined in  such  action. — Quint  v,  McMul- 
len,  103  Cal.  381.  382,  37  Pac.  381. 

S.  Defcnae  tbat  wtght  once  exiNted  mnd 
hmm  eeaaed— la  new  natter,  to  be  ■peclally 
pleaded. — Defense  permitted  by  this  sec-, 
tion  assumes  that  at  commencement  of 
action  plaintiff  had  title  to  right  of  posses- 
sion, but  that  his  right  has  since  termi- 
nated by  his  own  act  in  conveying  land, 
and  consequently  right  of  possession.  New 
matter  must  be'speclally  pleaded,  and  what- 
ever admits  that  cause  of  action  as  stated 
In  complaint  once  existed,  but  at  same 
time  avoids  it — ^that  la,  shows  that  it  has 
ceased  to  exist — is  new  matter. — ^HoSs  v. 
Shear,  30  Cal.  468,  473. 

4.  Saaie  —  Proof  thereon  properly  re- 
jected.— Proof  that  as  to  portion  of  the  de- 
manded premises  title  had  passed  to  one 

of  defendants  since  action  was  commenced, 
was  properly  rejected  on  ground  that  It 
could  not  be  given  In  evidence  without 
pleading  or  by  supplemental  answer. — Mc- 
Mtnn  V.  O'Connor,  27  Cal.  238,  246. 
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B.  Same— To  antkorlM  evidence  thereof. 
— To  make  available  this  section  ol  code, 
tacts  which  occur  subsequent  to  llllnff 
answer,  materially  affectlns  riffbti  of  re- 
spective parties  to  disadvantage  of  defend- 
ant, which,  If  In  evidence,  would  neces- 
sarily change  result  to  detriment  of  plaln- 
ttrr,  should  be  embodied  In  supplemental 
answer  to  authorize  evidence  of  them  with- 
out plalntifTs  consent.— McMlnn  T.  O'Con- 
nor, 27  Cal.  238,  247. 

S.   IBIeetiMBt  b7  tentov— TerUcatfoa  of 

complaint  br  lessor. — In  an  action  by  a 
leasee  for  a  term  of  years,  where  the  com- 
plaint la  verified  by  the  lessor,  and  the 
action  brought  for  her  benefit  as  the  real 
party  In  Interest,  this  section  Is  without 
proper  application,  since  the  Judffment  ren- 
dered must  be  one  to  determine  the  title 
of  the  lessor,  instead  of  the  lessee,  who 
presumably  was  never  in  possession  of  the 
leased  premises,  agd  had  never  paid  rent, 
and  whoso  rights  under  an  unconsummated 
lease  were  presumably  nil. — Cassln  v.  Nich- 
olson, 164  Cal.  602.  98  Pac.  190. 

T.  8Hbse«meMt  title — Hnst  be  «p  ky 
snpplemeHtary  amswer. — Denial  of  alleera- 
tions  of  complaint,  in  action  to  quiet  title. 


puts  In  Issue  title  of  plalntlS  at  date  a1- 
lesred,  or,  at  least,  bis  title  at  commence- 
ment of  acUon.  Any  title  acquired  subse- 
quent to  Issue  thus  Joined  must  be  set  up 
by  supplemental  answer  in  nature  of  plea 
puis  darrein  continuance. — ^Uoss  T.  Shear, 
SO  Cel.  4S8,  473. 

8.  Tax-deed — Hast  be  specially  pleaded 
by  defendant.  —  Whether  tax-deed  would 
have  constituted  evidence  of  transfer  of 
any  portion  of  premises  to  grantee  therein 
named,  it  was  not  necessary  to  decide.  It 
was  enough  that  it  was  objected  to  at 
threshold  for  reason  that  It  was  not  set 
up  in  plea  of  defense,  which  objection  was 
properly  sustained. — ^Hoss  v.  Shear,  30  Cal. 
408,  474. 

8.  ITader  mere  denials  la  Buwciv--Ter- 
BiiBatlon  of  risfet  caa  aot  be  pVovea. — As 

defense  that  right  of  plaintiff  has  termi- 
nated during  pendency  of  action  was  not 
made  to  appear  by  plaintiff,  It  was  nec- 
essary for  defendant  to  show  It  afQrma- 
tlvely.  Had  Issue  been  made  by  answer, 
the  burden  of  proof  would  have  been  upon 
defendant.  Clearly,  under  our  system.  It  Is 
not  admissible  under  mere  denialii  of  al- 
legations in  complaint. — Moss  T.  Shear,  SO 
CaL  468,  47S. 


§  741.   WHEN  VALUE  OF  IMPROVEMENTS  CAN  BE  ALLOWED  AS  A 

SET-OFF.  "When  damages  are  claimed  for  withholding  the  property  recov- 
ered, upon  which  permanent  improvements  have  been  made  by  a  defendant,  or 
those  under  whom  he  claims,  holding  under  color  of  title  adversely  to  the  claim 
of  the  plaintiff,  in  good  faith,  the  value  of  such  improvements  must  be  allowed 
as  a  set-off  against  such  damages. 

History:    Enacted  March  11,  1872,  re-enactment  of  fi  256  PracOoe 
Act. 

VALUE  or  IMPROVEMENTS  AMiOWED 
AS  A  SET-OFF,  WHEN. 

1.  Compensation  disallowed  —  Made  without 

authority  of  law  or  consent. 

2.  Ofbet— Right  to,  if  made  bona  fide  before 

plaintiff's  title  and  permanent. 

3.  Same — Only  upon  proof,  made  under  color 

of  title  and  in  good  faith. 

4.  Same— Statutory  only,  and  facts  to  be  al- 

leged. 

5.  Same — Where  holding  adversely  and  before 

demand. 

6.  Same — Where  value  in  ureess  of  rents  and 

profits. 

7.  Same  —  Same  —  Disallowed  if  pleading  de- 

fective. 

8.  Valuable  improvements — Are  allowed  on^ 

as  set-off. 

1.  OosspenaatloM  disallowed— -Made  wlth- 
ont  antkorlty  of  law  or  eonsent. — Although 
the  owner  Is  entitled  to  full  compensation 
for  land  taken,  and  for  all  permanent  im- 
provements thereon  made  by  himself  or  by 
those  from  whom  he  derived  title,  yet  he 


Is  not  entitled  to  damages  for  Improve- 
ments made  by  the  party  at  whose  suit 
land  is  afterwards  condemned  without  au- 
thority of  law  or  consent  of  owner  of  land. 
— Stewart  v.  Sefton,  108  Cal.  li»7,  210,  41 
Pac.  293. 

2.  onset— RlKht  to,  U  made  bou  Uc, 
before    plaintiff's    tllle    and    permaneBt. — 

RIffht  to  olTaet  Improvements,  In  actions 
under  this  section,  depends  In  particular 
upon  whether  they  were  made  In  ^ood 
faith,  and  before  title  of  plaintiff  accrued 
and  upon  whether  improvements  are  per- 
manent or  not. — Carpentier  v.  Small,  S5  Cal. 
346,  355. 

S.  Sane— OKly  Hpon  proof,  made  udcr 
•olor  of  title  aad  sood  faltk^Under  the 
provisions  of  section  257  Practice  Act,  value 
of  Improvements  can  be  allowed  as  set-off. 
only  upon  condition  that  they  were  placed 
upon  land  by  defendant,  or  by  those  under 
whom  he  claims,  holding  under  color  of 
title  adversely  to  claims  of  plaintiff,  all  of 
which  must  appear  to  have  been  In  good 
faith. — Zx>ve  v.  Shartser,  31  Cal.  487,  496; 
Wise  T.  Burton,  73  Cal.  174,  17S.  14  Pae. 
«83. 
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4.  8aBi»— Stntntorr  onlj,  and  facts  to  be 
allcsed.^ — Right  to  offset  the  value  of  Im- 
provement!, asainat  claim  for  damages, 
comes  from  statute,  and,  as  matter  of 
pleading,  all  facts  upon  which  party  Is 
by  statute  made  to  hlnse,  should  be  al- 
leged.—Carpentier  T.  Small,  SG  GaU  316,  S66. 

5.  Same— Where  heldlac  adversely  aad 
before  demandi^ — ProvlBton  of  this  section, 
that  Improvements  may  be  set  ott,  as  made 

by  one  holding  "under  color  of  title  ad- 
versely to  the  claim  of  plaintiff  in  good 
faith,"  applies  only  where  holding  Is  ad- 
verse and  before  the  demand. — Hannan  v. 
McNickle,  82  Cal.  122,  127,  23  Pac.  271. 

e.  Same— Where  value  In  excess  of  rent* 
aad  proBts, — Under  our  statute,  and  former 
decisions,  allowance  for  Improvements  can 
be  made  only  as  offset  for  damages, 
claimed  for  withholding  possession,  where 
court  found  ▼alae  of  Improvement  placed 


on  land  was  in  excess  of  rents  and  profits, 
and,  therefore,  allowed  respondents  no 
judgment  for  rents  or  damages.  This  was 
all  that  defendants  were  under  any  view 
entitled  to  demand. — ^Huse  v.  Den.  85  Cal. 
390.  401.  20  Am.  St.  Rep.  232.  24  Pac.  790. 

T.  Same— Same— Dfsaltowcd  If  Reading 
defeettre. — Recoupments  for  Improvements 
against  the  main  profits,  found  by  Jury, 
were  Improperly  allowed,  where  Improve- 
ments were  made  before  plaintiff's  title 
accrued,  and  pleadings  did  not  bring  de- 
fendant within  section  257  of  Practice  Act. 
—Bay  V.  Pope,  18  Cal.  694,  696. 

S.  Talnable  Improvements — Are  allowed 
only  as  set-olt.  —  Valuable  Improvements 
upon  premises,  even  where  defendant  hold- 
ing under  color  of  title  adversely  to  plain- 
tiff, in  good  faith,  could  be  allowed  only 
as  set-off  to  damages. — Yount  v.  Howell, 
14  Cal.  466,  467. 


§  742.  AN  OKDER  MAT  BE  MADE  TO  ALLOW  A  PAKTT  TO  SURVEY 
AND  MEASURE  THE  LAND  IN  DISPUTE.  The  court  in  which  an  action  is 
pending  for  the  recovery  of  real  property,  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof  may,  on  motion,  upon  notice  by  either  party  for 
good  cause  shown,  grant  an  order  allowing  to  such  party  the  right  to  enter 
upon  the  property  and  make  survey  and  measurement  thereof,  and  of  any  tun- 
nels, shafts,  or  drifts  therein,  for  the  purpose  of  the  action,  even  though  entry 
for  such  purpose  has  to  be  made  through  other  lands  belonging  to  parties  to 
the  action. 

History:    Enacted  March  tl,  1872.  re-enactment  with  addition  of 
S  268  Practice  Act  as  amended  1860  (Stats.  1860,  p.  304) ;  amendment  ^ 
approved  March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  11. 

As  t»  aotices,  motions,  and  orders  In  gen-      la  twe  conatles  Is  In  dlspnte>  see  Kerr's 
eral,  see.  post,  SB  1003  et  seq.  and  notes.        Cyc.  Pol.  Code,  2d  ed.,  |  4270  and  note. 
As  to  ttrdcr  f»r  survey  when  title  to  land 

§  743.  ORDER,  WHAT  TO  CONTAIN,  AND  HOW  SERVED.  IF  UNNEC- 
ESSARY INJURY  DONE,  THE  PARTY  SURVEYING  TO  BE  LIABLE 
THEREFOR.   The  order  must  describe  the  property,  and  a  copy  thereof  must 

be  served  on  the  owner  or  occupant ;  and  thereupon  such  party  may  enter  upon 
the  property,  with  necessary  surveyors  and  assistants,  and  make  such  survey 
and  measurement ;  but  if  any  unnecessary  injury  be  done  to  the  property  he  is 
liable  therefor. 

History:  Enacted  March  11,  1872,  re-enactment  ot  S  259  Practice 
Act 

§744.   A  MORTGAGE  MUST  NOT  BE  DEEMED  A  CONVEYANCE. 

WHATEVER  ITS  TERMS.   A  mortgage  of  real  property  shall  not  be  deemed 

a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of  the  mortgage 

to  recover  possession  of  the  real  property  without  a  foreclosure  and  sale. 

History:  Enacted  March  11,  1872,  re-enactment  of  {260  Practice 
Act;  repeal  by  Code  CommiSBlon,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  160,  held  unconstitutional,  see  history.  |  5  ante. 
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MORTGAGE  NOT  A  CONVEYANCE. 

1.  ABsignment  absolute  in  form  —  Not 

made  void  bjr  eoanter-agreement. 

2.  Clause  diBtingauhing  deed  of  trust 

from  mortgage. 

8.  Confltnietion  of  section  —  Adopted  in 
full  view  of  rules  of  law  and  equity. 

4.  Same — Creates  a  mere  lien  for  secu- 

rity. 

5.  Same  —  Meaning  of  "whatever  its 

terms." 

6.  Same — Mortgage  passes  no  estete  in 

land. 

7.  Same — Restricts  deed  to  purpose  of  se- 

curity. 

8.  Contracts  of  purchase — Mortgages  not. 

9.  Contract  to  sell — May  be  incorporated 

with  mortgage. 

10.  Deed  of  trust — Not  invalid  umicr  this 

section. 

11.  Same — Section  inapplicable  to. 

12.  Default — Does  not  change  character 

of  mortgage — Payment  after  default 
discharges  lien. 

13.  Same — Foreclosure  and  sale  prerequi- 

sites of  right  of  mortgagee  to  enter. 

14.  Equitable  interest  of  grantor  —  Deed 

absolute  on  face — Notice. 

15.  Estoppel — None  against  innocent  gran- 

tees without  notice. 

16.  Pact  that  deed  a  mortgage— Shown  in 

action  hereunder. 

17.  Same- — A«certained,  ordinary  conse- 
k        quences  of  mortgage  attaches. 

18.  Same  —  Mortgageor   not  prohibited 

from  showing. 

19.  Innocent   purchaser  —  Protected  by 

estoppel  of  parties. 

20.  Mortgage  under  former  statute — Not 

conveyance  of  conditional  estate. 

21.  Parol  evidence — Admissible  to  prove 

deed  a  mortgage. 

22.  Same — Same — At  law  and  in  equity. 

23.  Same  —  If  inadmissible,  this  statute 

nugatory. 

24, 25.  Same  —  To  connect  deed  and  defea- 
sance. 

26.  Possession — Authority  to  take,  not  de- 

rived from  mortgage  alone. 

27.  Same — By  consent,  rights  nntler,  dis- 

tinct from  rights  from  mortgage. 

28.  Same — Mortgage  alone  does  not  give 

title  to. 

29.  Same — ^Under  mortgage,  ineffective. 

30.  Power  to  foreclose — Same  as  power  to 

sell  according  to  law. 

31.  Title — In  mortgageor  until  forclosure 

and  sale. 

32.  Same  —  No  title  in  realty  passes  to 

grantee. 

33.  Same  —  Not  transferred  by  deed  in- 

tended as  mortgage. 


84.  Verdict  that  deed  is  mortgage — Not 
readily  set  aside. 

35.  Words  of  conveyance,  in  absence  of  de- 
feasance, absolute. 

As  to  dlatlBctlom  WtwcMi  tmrnt  umd 
PMvcr-of-uI*  mortsase  of  vcaltTi  see  note 
Ann.  Caa.  1913a.  104G-I06S. 

1.  AanlcHmcBt  •baolnle  la  forai  — lV»t 
■Mdc  void  br  eoaBtcr-acreemcnt.^ — ^Where 
there  was  an  assignment  absolute  on  Its 
face,  but  there  was  separate  counter- 
agreement,  latter  did  not  make  former  void, 
but  Kavo  privilege  to  reassign  upon  pay- 
ment of  certain  sum  of  money,  parol  evi- 
dence admissible  to  connect  transactions 
and  show  object. — Qay  v.  Hamilton,  33  Cal. 
686,  68S;  Jackson  v.  Lodge,  36  Cal.  28,  48. 

2.  ClaiMe  dlatlncvlBhlBK  d«c<  of  trmmt 
froin  BortCBCe. — Deed,  reciting  that  con- 
veyance is  made  to  secure  payment  of 
money  evidenced  by  promissory  note  re- 
ferred to,  and  containing  provision  that  "if 
default  should  be  made  in  payment  of  said 
sums  of  principal  or  Interest  when  due,  in 
manner  stipulated  in  said  promissory  note 

then  it  shall  be  lawful  for  parties 
of  second  part,  or  survivors  of  them,  their 
heirs  or  assigns,  on  application  of  parties 
of  third  part,  or  their  assigns,  to  sell  above 
granted  premises,  or  such  part  thereof  as 
in  their  discretion  they  shall  find  it  neces- 
sary to  sell  in  order  to  accomplish  objects 
of  these  trusts."  is  trust-deed  and  not 
mortgage. — Bateman  v.  Burr,  57  Cal.  480, 
481. 

3.  CoBstrnrtlna  of  section — Adopted  Ib 
full  view  of  rnleM  of  law  and  eqnlty. — Pro- 
visions of  section  260  Practice  Act  were 
adopted  in  full  view  of  fact  that  mort- 
gages were  in  common  use,  and  recognized 
by  law  of  the  land — a  part  of  the  general 
municipal  law — whether  enforoed  In  court 
of  law  or  court  of  equity,  In  various  forms, 
some  with  condition  of  defeasance  In  in- 
strument Itself,  others,  in  separate  instru- 
ment, and  still  others  without  any  defeas- 
ance in  writing  at  all — and  provisions  cover 
all  these  cases  "whatever"  terms  of  In- 
strument. It  was  intended  to  put  them  all 
on  common  form,  and  treat  them,  as  par- 
ties  Intended,  as  securities  for  perform- 
ance of  things  to  be  performed,  and  not 
as  transfer  either  as  to  title  or  right  of 
possession,  without  express  agreement  that 
possession  might  be  taken  by  party  se- 
cured.— Jackson  v.  Lodge,  S6  Cal.  S3,  61. 

4.  Same— Creates  m  mere  IIcd  for  aeca- 

Tttj. — Under  this  section  mortgage  creates 
mere  lien  for  purposes  of  security,  and,  as 

In  other  cases  of  lien  upon  real  property, 
can  be  enforced  only  by  judicial  proceed- 
ings, except  on  authority  of  owner  of  prop- 
erty. By  virtue  of  mortgage  alone,  mort- 
gagee can  neither  acquire  possession  nor 
dispose  of  premises,  but  existence  of  mort- 
gage does  not  prevent  owner  from  enter- 
ing Into  independent  contract  for  posses- 
sion, or  for  authorizing  sale  of  premises. 
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mortsasee  consentlnff  thereto,  to  pay  oil 
debt. — ^Foffarty  v.  Sawyer,  17  Cal.  689,  59S. 

8.  Same  —  MeaHlac  of  "wkatcTVr  Ita 
ternu." — Language  In  this  section — "what- 
ever Its  terms" — does  not  prohibit  separate 
stipulations  between  parties  for  possession 
or  for  sale  of  -  premises  upon  default,  but 
was  Intended  only  to  control  terms  of 
grant,  bargain,  and  sale  generally,  em- 
ployed in  mortgages. — ^Fogarty  v.  Sawyer, 
17  Cal.  E89.  593. 

As  to  tranofer,  wk«ti  martgase  and  when 
pledge,  see  Kerr's  Cyc  Civ.  Cpde,  2d  ed., 
S  2924  and  note. 

As  to  what  nertg^e  Is  Hen  apon*  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  i  2928  and 
note. 

«.  Same— Mortgage  pnsaes  no  estate  In 
land. — Formerly  mortgagee  could  enter 
peaceably  and  bring  ejectment.  This  sec- 
tion does  not,  In  express  terms,  alter  es- 
tate at  law  of  mortgagee,  but  it  does  so 
in  effect;  it  takes  from  mortgagee  all  right 
to  possession,  even  before  or  after  condi- 
tion broken,  and  Instrument  which  con- 
fers no  right  of  either  present  or  future 
possession  can  hardly  be  deemed  to  pass 
any  estate  in  land. — Fogarty  v.  Sawyer,  17 
Cal.  5S9,  593;  Savings  Ms  L.  Soc.  V.  McKoon, 
120  Cal.  177,  179.  62  Pac.  305. 

7.  Sane — Restricts  docd  to  pnrpoae  of  sc- 
cnrltr* — Section  260  Practice  Act  takes  from 
mortgage   its  common- law  character  and 

restricts  It  to  purposes  of  security.  At 
common  law  mortgage  was  regarded  as 
conveyance  of  conditional  estate,  which 
became  absolute  upon  breach  of  Its  condi- 
tion. It  gave  to  mortgagee  upon  ita  exe- 
cution, except  as  otherwise  provided  by 
stipulations  inserted  in  Instrument,  right 
to  immediate  possession. — Fogarty  v.  Saw- 
yer, 17  Cal.  589,  692. 

As  to  conveyance  Aeened  a  mortgage,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed..  Si  2924,  2925 
and  notes. 

As  to  mortgage  not  catltllag  mortgagee 
to  possession,  see  Kerr's  Cyc.  Civ.  Code,  Zd 
ed.,   !  2927  and  note. 

As  to  transfer  mode  iiubjeet  to  drfras- 
■Boe.  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  )  2925 
and  note. 

8.  Contracts  o(  pnrcbane  —  IHortgoges 
not. — ^Mortgages  are  no  longer  understood 
as  contracts  of  purchase  and  sale  between 
parties,  but  as  transactions  by  which  loan 
Is  made  on  one  side  and  security  given  for 
repayment  on  other;  and  default  In  pay- 
ment of  money  secured  does  not  change 
their  character.  They  create  only  lien  on 
land,  which  is  incident  of  secured  debt  and 
passes  by  similar  assignment  of  debt. — 
Savings  &  L.  Soc.  v.  McKoon,  120  Cal.  177, 
179,  62  Pac.  306. 

Contract  to  sell— Mar  be  Incorporated 
with  mortgage. — Right  to  dispose  both  of 
possession  and  estate  follows  necessarily 


from  ownership  of  property;  and  this  being 
■o,  no  valid  objection  can  be  urged  against 
Incorporating  contract  and  power  in  same 
Instrument  with  mortgage.  They  do  not 
become,  in  trtiat  way,  any  part  of  mortgage, 
but  are  as  much  Independent  of  It  as 
though  contained  In  separate  Instruments. 
— Fogarty  V.  Sawyer,  17  Cal.  689,  69S. 

10.  Deed  of  trust — Not  Invalid  onder  tbia 
section.^ — Deed  of  trust  conveys  legal  title; 
contract  Is  that  party,  in  whom  debtor  ifas 
seen  fit  to  vest  legal  title,  may.  In  case  de- 
fault Is  made  by  the  debtor,  sell  property 
and  transfer  legal  title  to  purcha.ier.  Such 
is  meaning  and  Intention  of  contract,  and 
there  Is  nothing  In  such  contract  to  make 
it  Invalid,  nor  Is  there  any  reason  under 
this  section  why  Its  provisions  should  not 
be  carried  out. — Bateman  v.  Burr,  67  Cal. 
480,  483. 

11.  Saaie  —  Section     Innpplleable  to. — 

While  It  Is  doubtless  law  that  parol  evi- 
dence may  be  Introduced  for  purpose  of 
showing  that  deed  absolute  upon  Its  face 
was  Intended  as  mortgage,  and  for  purpose 
of  protecting  written  instrument,  not  to  es- 
tablish equity  superior  to  Its  terms,  but 
where  instrument  executed  to  secure  re- 
payment of  money  borrowed  was  not  mort- 
gage, but  was  in  fact  deed  In  trust,  be- 
tween which  Instruments  distinction  has 
been  long  recognized  and  pointed  out,  sec- 
tion 260  Practice  Act  and  above  section 
have  no  application. — Bateman  v.  Burr  B7 
Cal.  480,  482. 

U.  Dcfaalt— Does  not  ehnnge  character 
of  Bkortgage-^ayaient  after  dcfaalt  dls- 
charges  Hen. — Mortgage  Is  regarded  as 
mere  security  for  debt,  and  default  In  pay- 
ment does  not  charfge  Its  character;  pay- 
ment after  default  operates  to  discharge 
the  lien,  equally  with  payment  at  maturity 
of  debt. — Jackson  v.  Lodge,  36  Cal.  28.  42. 

IS.  Same — Forcloanre  and  sale  of  prereq- 
nlsltea   of   right   of   mortagee   to  enter.  

Where  defendant's  mortgage  has  not  been 
foreclosed,  and  has  no  special  provision 
therein  authorizing  possession  to  be  taken, 
but  Is  in  usual  form,  it  conveys  property 
but  provides  that  if  cerUin  payments  are 
made,  then  Instrument  is  to  be  void;  but 
If  default  be  made  In  their  payment,  then 
property  may  be  sold.  Until  default  and 
consequent  foreclosure  and  sale,  mort- 
gagees thereunder  had  no  right  to  enter 
upon  or  take  possession  of  premises,  and, 
having  done  so.  they  are  liable  to  be  ejected 
same  as  any  other  Intruder. — ^^Kldd  v.  Tee- 
pie.   22   Cal.   256,  262. 

14.  BqnHable  Interest  of  scrantor— Deed 
absolnte  on  face — Notice. — The  interest  of 
a  grantor,  being  equitable  In  its  character, 
legal  title,  based  on  deed,  remains  In 
grantee  and  his  assigns,  until  court  de- 
clares deed  to  have  been  Intended  as  mort- 
gage, and  grantor  redeems  according  to 
terms  of  decree.  Notice  of  equitable  title 
of  first  grantor  does  not  Impair  effect  of 
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second  deed  as  conveyance  of  legral  title. 
It  would  be  absurd  to  hold  that  notice  kept 
on  foot  equitable  Interest,  wlille  party  en- 
titled to  possession  held  legral  title  <dlB.  op. 
Hhodes,  J.). — JackRon  v.  Lodge,  36  Cal. 
28,  <2. 

16.  ESatoppel  —  None  aKalnat  lanoceat 
CrantceH  withoat  notlcei — Where  deed  is 
made  by  Schultz  to  hia  wife,  with  the  re- 
quest to  pay  off  a  mortEage  held  by 
defendant  Stoerllner  and  wife,  thereafter  con- 
veys to  defendant  Davis,  subject  to  Stoer- 
Itng's  moc'tffaffe,  but  lo  far  as  appears  with- 
out notice  of  any  vendor's  lien  on  part  of 
plaintiff,  defendant  Davis  was  not  estopped 
from  saying  that  plaintiff  never  had  title 
to  land;  her  predecessor  In  Interest,  Schultz, 
was  not  estopped  from  showing  that  deed 
to  plaintiff  was  in  fact  a  mortKage,  and 
neither  was  she  estopped  from  making 
same  claim. — Wenzel  v.  Bchulta,  100  Cal. 
250,  254,  34  Pac.  696. 

10.  Fact  tkat  deed  a  mo  rtgag^— Shown 
In  ■ctlon  berennder. — Provision  of  this  sec- 
tion prohibiting  recovery,  has  reference  to 
action  at  law,  and  It  necessarily  assumes 
that  fact,  which  shall  defeat  recovery,  may 
be  shown  In  very  action  In  which  recovery 
is  sought.  If  It  can  not  be  thus  shown, 
then,  as  in  large  number  of  cases  embraced 
within  provisions  of  statute,  purpose  of 
legislature  Is  defeated.  '  But  courts  of 
equity  exercise  no  arbitrary  powers;  they 
simply  administer,  in  forms  peculiarly  their 
own,  one  branch  of  municipal  law.  There 
must  be  right  recognized  by  municipal  law 
before  even  court  of  equity  can  enforce  it. 
Their  mode  of  proceeding  was  different; 
but  now,  under  our  system,  there  Is  no  dif- 
ference In  forms  of  such  proceeding. — Jack- 
son T.  Lodge,  80  Cal.  is,  52. 

IT,  Sane— Ascertained,  ordinary  conse« 
qnencca  of  ■MrtgaBc  attaches. — When  It  Is 
once  ascertained  that  deed  Is  mortgage,  or- 
dinary consequences  of  mortgage  attaches, 
whatever  form  may  be, — so  far,  at  least, 
as  parties  and  those  under  them  with  no- 
tice are  concerned ;  mortgagee  no  more 
takes  title,  except  In  form,  even  when  deed 
is  absolute  on  its  face,  than  when  Instru- 
ment is  mortgage  in  Its  usual  terms. — 
Jackson  v.  Lodge,  36  Cal.  28,  40. 

18.  Snae  —  Hortgageor  not  prohibited 
from  showing. — Section  260  Practice  Act  is 
nut  nugatory,  and  when  mortgage  is,  in  Its 
terms,  in  form  absolute  conveyance,  mort- 
gageor  Is  not  prohibited  from  showing  the 
real  character  of  the  transaction. — Jackson 
V,  Lodge,  36  Cal.  28,  48. 

10.  lBnt»eent  pn rcb a >er— Protected  by  es- 
toppel of  partleM,^ — That  innocent  purchaser 
for  valuable  consideration  from  apparent 
grantee  of  conveyance,  absolute  on  Its  face, 
in  due  form  upon  records,  although  in- 
tended as  mortgage,  without  notice  of  its 
real  character,  would  be  protected  there 
can  be  no  doubt.  Parties  who  executed  and 
placed  upon  record  such  deed  would  be  es- 


]«0 


topped,  as  to  such  Innocent  purchaser,  from 
averring  that  instrument  la  not  such  as  It 
appears  to  be — such  as  their  act  represented 
It  to  be.  In  such  case,  parol  evidence  Is 
admissible  to  show  that  deed  absolute  on 
its  face  was  given  as  security,  and  Is  there- 
fore mortgage. — Jackson  v.  Lodge,  S6  Cal. 
28,  43. 

20.  Hortgage  under  former  atatnt^— Not 
conveyance  of  conditional  estate, — ^Mortgage 

made  prior  to  act  of  1861  (par.  2  {  260 
ante),  Is  not  to  be  regarded  as  conveyance 
of  conditional  estate  to  become  absolute  on 
breach  of  condition,  as  at  common  law. — 
Skinner  t.  Buck,  29  Cal.  25S,  265. 

ai.  Pavol  crvlde»ee-^dBilnsih1e  to  prove 
a  deed  mnrtgrnm^, — If  plaintiff,  having  In- 
troduced in  evidence  Instrument  In  writing 
executed  by  one  Bartlett,  purporting  to 
transfer  all  his  right,  title,  and  interest  in 
claim  in  dispute,  and  also  promissory  note 
given  by  said  Bartlett,  bearing  same  date. 
It  was  error  to  refuse  offer  to  prove  by 
Bartlett  that  said  instrument  transferring 
said  claim  was  Intended  by  party  to  be. 
and  was,  to  secure  payment  of  said  note. 
Testimony  was  relevant  and  It  Is  settled  in 
this  state  that  parol  evidence  Is  admissible 
to  show  that  deed  absolute  on  Its  face  was 
intended  to  be  mortgage. — Cunningham  v. 
Hawkins,  27  Cal.  603,  606. 

22.  Same — SnuM— At  law  and  In  eqatty, 

— Upon  principle  and  authority,  parol  evi- 
dence 1b  admissible  In  this  state,  at  law  as 
in  equity,  to  show  that  deed,  absolute  on 
Its  face,  was  given  as  security  for  money, 
and  that  It  Is,  In  fact,  a  mortgage. — Jack- 
son V.  Lodge,  36  Cal.  28,  £6. 

2S.  Same — If  Inndmlnslble,  this  statute 
noKntory. — If  parol  evidence  was  Inadmis- 
sible, this  provision  of  statute  would  be 
nugatory,  for  the  reason  that  when  mort- 
gage Is  In  its  terms  absolute  conveyance, 
mortgageor  would  be  prohibited  from  show- 
ing real  character  of  transactfons,  and 
would  resolve  question  into  one  of  plead- 
ing, rather  than  question  as  to  pertinence 
of  evidence. — Cunningham  t.  Hawkins,  27 
Cal.  60S,  COO. 

24.  Same  — To  connect  deed  mmt  defen- 

nnnce, — Where  there  was  instrument  in  fornv 
of  deed  absolute,  and  written  agreement 
to  reassign  upon  payment  of  certain  sum 
by  Separate  Instrument,  parol  testimony 
was  admissible  to  connect  two,  and  show 
object. — Jackson  v.  Lodge,  36  Cal.  28,  49. 

25.  It  Is  now  conceded  that  rule  In  favor 
of  admissibility  of  parol  evidence  In  equity 
is  universally  established  here  and  else- 
where, and  this  being  so,  under  our  system 
of  practice  and  statutory  provisions,  same 
rules  prevail  In  proceedings  which  would 
formerly  have  been  at  law. — Jackson  v 
Ixidge,  36  Cal.  28,  60. 

2«.  Foaseaalnn— Aathoritr  to  take,  aot 
derived  from  mortgncc  aloiie^— Common 
form  of  mortgage  In  use  In  this  state  Is 
'hat  of  absolute  conveyance,  with  condI> 
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tton  underwritten,  that  It  Is  ezecutad  as 
■ecurltjr,  and  shall  become  Inoperative  and 
void  upon  payment  of  the  debt;  and  this 
statute  Is  directed  to  language  of  alienation 
and  transfer,  declaring  that  Instrument, 
whatever  terms  It  may  use,  shall  not  be 
treated  as  conveyance,  so  as  to  enable 
owner  to  recover  possession  without  fore- 
closure and  sale.  As  result  flowlnff  here- 
from, no  authority  can  be  derived  from 
mortKaffe  alone  to  take  possession,  even 
though  terms  are  used  which  In  other  In- 
struments would  convey  both  title  and  pos- 
session.— Focarty  v.  Sawyer,  17  CaL  689, 
594. 

3/T.  Same — Bj  consent,  rlshts  nnder,  dla- 
tlnet  from  rlcht*  rron  mortKase. — Posses- 
sion taken  by  consent  of  owner,  or  by  con- 
tract with  him  under  mortgage,  may  con- 
fer rights  as  against  third  parties,  but 
they  are  Independent  and  distinct  from  any 
rights  springing  from  mortgage,  from 
which  they  derive  no  support.  This  con- 
clusion only  carries  doctrine  that  mort- 
gage is  mere  security  for  debt  to  Its  legiti- 
mate and  logical  result. — Jackson  t.  Lodge, 
36  Cal.  28,  42. 

28.  SBBue— Bfortgace  alone  does  not  vlve 
title  to. — By  operation  of  section  260  Prac- 
tice Act,  and  it  may  be  aald  also  of  other 
sections  of  that  act,  and  of  certain  sections 
of  the  act  concerning  conveyances,  and  of 
several  decisions  of  the  supreme  court,  a 
mortgage  of  real  estate  does  not,  In  this 
state,  confer  title  to  the  possession  of 
mortgaged  property,  except  as  result  of 
foreclosure  sale. — KIdd  v.  Teeple,  22  Cal. 
2&S,  262. 

39.  Saaie— Vnder   m*rtvace*  lacJIectlve. 

— Possession  under  mortgage  can  not  af- 
fect nature  of  mortgagee's  interest;  it  does 
not  abridge  nor  enlarge  his  Interest,  nor 
convert  what  was  previously  security  into 
seizin  of  freehold,  nor  change  relation  of 
creditor  or  debtor,  nor  Impair  estate  of 
mortgagaor,  but  leaves  rights  and  Interest 
of  parties  exactly  as  they  existed  pre- 
viously.— Jackson  ▼.  I<odge,  86  Cal.  28,  42. 

M.  Pewcv  to  foreclose— Sane  aa  power 
to  aell  aeeordlns  to  Iaw,i — It  would  be  diffi- 
cult to  detect  any  difference  between  stip- 
ulation empowering  mortgagee  to  proceed 
to  foreclose  upon  default,  and  one  giving 
authority  on  like  default  "to  proceed  to 
sell,"  "In  manner  prescribed  by  law."  Power 
given  by  mortfrage,  by  clause  quoted.  Is  to 


proceed  to  sell  in  manner  prescribed  by 
law,  which,  In  our  judgment,  is  in  sub- 
stance same  as  power  to  proceed  to  sell 
by  means  of  action  to  foreclose. — Brlckell 
v.  Batchelder,  62  Cal.  623,  630. 

SI.  Tnic— In  mortsBKCor  until  foreelo- 
snre  and  sale. — In  this  state  mortgagee  Is 
not  regarded  as  ever  having  title  of  mort- 
gageor  until  Judicial  foreclosure  and  sale. 
Title  remains  with  mortgageor,  whether 
possession  be  taken,  or  other wl8e.-^ohn- 
son  V.  Sherman.  IS  CaL  2S7,  289;  Jackson  v. 
Lodge,  S6  Cal.  28,  48. 

32.  Same — No  title  In  realty  passes  to 
Krantee,  even  by  conveyance  absolute  in 
form  and  without  any  defeasance,  when 
purpose  Is  security;  or.  In  other  words,  all 
mortgages,  whether  In  usual  form  or  ab- 
solute conveyances  on  their  faces,  stand 
upon  same  footing  In  this  respect — that 
neither  conveys  title  In  facL — Jackson  v. 
Lodge,  36  Cal.  28,  43. 

88.  Samo-^ot  transferred  by  deed  In* 
tended  as  martgase. — Deed  absolute.  If  in- 
tended as  mortgage,  does  not  transfer  title 
between  parties  to  It. — Cunningham  v. 
Hawkins.  27  Cal.  603,  606;  Taylor  v.  Mc- 
Lain,  64  Cal.  513,  614,  2  Pac.  399;  Healy  v. 
O'Brien.  66  Cal.  617.  519.  6  Pac.  386;  Turner 
V.  McDonald.  76  Cal.  177,  180.  9  Am.  St. 
Rep.  189.  18  Pac.  262. 

54.  Verdict  that  deed  Is  mortgage— Not 
readily  set  aside. — When  evidence  was  con- 
flicting, upon  question  whether  deed  abso- 
lute upon  its  face  was  Intended  to  be  mort- 
gage to  secure  money  due  from  defendant 
to  plaintiff,  and  question  was  fairly  sub- 
mitted to  jury  and  determined  against  de- 
fendant, appellate  court  can  not  disturb 
verdict,  and  clear  case  ought  to  be  made 
to  Justify  jury  or  court  in  finding,  upon 
parol  testimony,  deed,  absolute  upon  Its 
face,  to  be  mortgage. — Hopper  v.  Jones.  29 
Cal.  19.  20. 

55.  Words  of  coaveyanee,  !■  a'aseace  of 
defeasance,  abaolotc.^ — In  absence  of  defea- 
sance, words  of  conveyance,  being  without 
qualification  or  restriction,  must  have  their 
usual  signification,  and  conveyance  of  legal 
title  Is  necessary  result  of  their  operation. 
Whatever  may  be  effect  of  parol  defeasance 
In  equity,  it  is  clear  that  it  can  not.  at  law, 
operate  as  defeasance  of  deed  of  convey- 
ance <dls.  op.  Rhodes,  J.).- — Jackson  v. 
Lodge.  36  Cal.  28,  60. 


§746.  WHEN  OOUBT  fHAY  QBANT  INJUNCTION;  DUBINO  FORE- 
OLOSURE;  AFTER  BALE  ON  EXECUTION,  BEFORE  OONVETANOE.  The 

court  may,  by  injunction,  on  good  cause  shown,  restrain  the  party  in  posses- 
sion from  doing  any  act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon ;  or,  after  a  sale  on  execution,  before  a  conveyance. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  261  Practice 
Act;  repeal  by  Code  Commission.  Act  March  8.  1901,  Stats,  and 
Amdts.  1900-1,  p.  160,  held  unconstitutional,  see  history,  8  6  ante. 
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As  to  cxccDtlnu  and  mIcb  IhercDBdcr,  Aa  to  rceelvcn.  ud  appolatmCBt  tkercaf. 

aee,  ante.  99  €94  et  seq.  and  notes.  see,  ante.  9  684,  buM.  2  and  note. 

Aa  to  forvcloanre  af  autrtsase.  see,  ante,  Aa  to  waatc.  seaerallrt  aee  Kerr's  Cyc 

9  726  and  note.  Civ.  Code,  2d  ed.,  9  Z929  and  note. 

Aa  t«  iafaactlMa  aad  seaenl  praetlee 
coneerBlas  aamc,  see,  ante,  99  &26-e3S  and 
notes. 


§  746.  DAMAGES  MAY  BE  RECOVERED  FOR  INJURY  TO  THE  POS- 
SESSION AFTER  SALE  AND  BEFORE  DELIVERY  OF  POSSESSION. 

"When  real  property  has  been  sold  on  execution,  the  purchaser  thereof,  or  any 
person  who  may  have  succeeded  to  his  interest,  may,  after  his  estate  becomes 
absolute,  recover  damages  for  injury  to  the  property  by  the  tenant  in  posses- 
sion after  sale,  and  before  possession  is  delivered  under  the  conveyance. 


History: 

Act. 


Enacted  March  11,  1872,  re-enactment  ot  8  262  Practice 


1.  Action  ta  ejeetmcat — Daauwea  for  de- 
tealloa— Rlsht  of  aneeeaaor  la  tBtereat. — 

In  case -of  recovery  by  the  successor  In  In- 
terest of  plaintiff,  substituted  for  such 
plaintiff  after  commencement  of  the  ac- 
tion and  before  Judgment,  resultant  dam- 
ages for  use  and  occupation  during  the  pe- 
riod of  unlawful  detention,  were  properly 


awarded  to  him. — Casain  v.  Nicholson,  154 
Cal.  603,  »S  Pac.  190. 

See,  also,  ante,  9  73g,  note  pars.  222-227. 

Aa  to  lis  vcadeaa,  see.  ante,   1 409  and 

note. 

Aa  to  waste  by  pcraoa  whONe  latereat  la 
■abject  to  Ilea  of  raortKase,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  9  2929  and  note. 


§747.  ACTION  NOT  TO  BE  PREJUDICED  BY  ALIENATION,  PEND- 
ING SUIT.  An  action  for  the  recovery  of  real  property  against  a  person  in 
possession  can  not  be  prejudiced  by  any  alienation  made  by  such  person,  either 
before  or  after  the  eommeneement  of  the  action. 


History: 
Act. 


Enacted  March  11,  1872,  re-enactment  ot  S  263  Practice 


Aa  to  alias  11*  pcadeaa.  see,  ante,  i  409  and  note. 


§748.  MINING  CLAIMS,  ACTIONS  OONOERNINQ  TO  BE  GOVERNED 
BY  LOCAL  RULES.  In  actions  respecting  mining  claims,  proof  must  be 
admitted  of  the  customs,  usages,  or  regulations  established  and  in  force  at  the 
bar  or  diggings  embracing  such  claim ;  and  such  customs,  usages,  or  ref^ula- 
ttons,  when  not  in  conflict  with  the  laws  of  this  state,  must  govern  the  decision 
of  the  action. 


Hlttory: 
Act. 


Enacted  March  11,  1872,  re-enactment  of  8  621  Practice 


MINING  CLAIMS. 

1.  Action  to  quiet  title  to  placer-mining 

claim  —  Necessity  of  proof  of  dis- 
covery of  mineral  prior  to  location, 

2.  Snme — Same — Effect  of  stipulation  as 

to  mineral  cliaracter  of  ground. 
3,  4.  Agricultural  rights— Subject  to  mining 
rij^tits  on  mining  lamts. 

5.  All  legislation  favors  right  of  miners 

to  mining  land. 

6.  Conveyance  of  part  of  claim — Descrip- 

tion by  surface  lines. 

7.  "Forfeiture" — In  mining  customs  and 

codes  means  only  loss  of  right  from 
non-compliance  therewith. 


8.  Same— Not  same  as  "abandonment.*' 

9- 11.  General  customs — Not  proved  by  testi- 
mony of  particular  customs. 

12.  Gypsum— Is  a  mineraL 

13.  Intruders — Miners  not,  entering  upon 

mining  land  occupied  as  agricultural. 

14.  Maxim  "qui  prior  est  tempore,"  etc. 

— Gives  no  protection  to  fanner  on 
mining  lands. 

15.  Mining  claims — Possession  proven  by 

evidence  of  acts  and  by  prevailing 
customs. 

16.  Same — Possession  and  abandonment  of 

mineral  location. 
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17.  Same — Bight  to,  aided  by  presumption 

of  grant. 

18.  Mining  cuatoms  and  usages — Adec|iiate 

to  judicial  determination  of  mining 
eootroTeraies. 

19,20.  Same— Admissible  in  evidence. 

SI.  Same — Control  rights  of  all  parties  en- 
tering thereunder. 

22.  Same — Local  reflations  are  binding 

only  as  to  claims  of  particular  dis- 
trict. 

23.  Same — Sanctioned  by  state  legislation. 

24.  Permission  to  miner  to  seek  where  be 

chooses  for  preeioos  metals — Ibnplied 
hj  this  section. 

25.  Bflcords  of  mining  district  admissible 

to  establish  claim. 

26.  Bight  from  prior  entry  on  mining 

claim  —  Not  devested  by  rules  of 
miners,  but  rules  may  be  considered. 

See.  also,  Kerr's  Cyc,  Civ.  Code,  2d  ed., 
11  1126-14268  and  note*. 

Am  to  Mtac*.  mtacrala  ud  biIhIbSi  see. 
ante,  I S86  and  note. 

1.  AetloM  to  muM  title  to  plaec^aatnlBs 
elHlm-— NcceMltr  for  pnwf  of  dlseoveir  of 
mineral  prior  to  locfttlon. — ^Discovery  of 
mineral  la  tbe  source  of  the  miner's  title  to 
the  land,  and  Is  essential  to  a  valid  loca- 
tion, which  It  must  precede,  and  while  no 
arbitrary  rule  as  to  what  will  constitute 
a  aufBclent  discovery,  such  discovery  is 
essential  to  both  placer  and  lode  locations. 
—Garibaldi  v.  Grillo,  17  Cal.  App.  643,  120 
Pac.  42S. 

X.  tame— Save— BUIcct  of  atlpnlatloa  u 
t*  mlBcral  clumcter  of  gnnmO. — A  stipu- 
lation between  the  parties  that  the  land 
was  unpatented  mineral  land  of  the  United 
States,  was  competent  to  determine  their 
vontendins  and  conflicting  rights,  but  could 
not  dispense  with  the  necessity  of  proof  as 
to  the  actual  discovery  of  gold  in  paying 
quantities  prior  to  location  by  either  party. 
—Garibaldi  T.  Orlllo,  17  Cal.  App.  642.  120 
Pac.  426. 

S,  AsrlcnltDml  rl«ht»— Snbject  to  mln- 
•  lac  Hckta  on  mlalav  laada. — Person  who 
has  settled,  for  agricultural  purposes,  upon 
any  of  mining  lands  of  this  state  has  set- 
tled upon  such  lands  subject  to  rights  of 
miners,  who  may  proceed  In  good  faith  to 
extract  any  valuable  metals  there  may  be 
found  in  lands  ao  occupied  by  settler  In 
most  practicable  manner  in  which  they  can 
be  extracted  and  to  least  Injury  to  occu- 
pying claimant,  according  to  express  stat- 
utes of  this  state. — McCllntock  v.  Bryden,  6 
Cal.  97,  102,  63  Am.  Dec.  87. 

4.  If  It  were-  the  prevailing  doctrine  in 
this  state  that  persons,  without  any  right 
but  that  of  possession, ,  could,  under  pre- 
tense .  of  agriculture,  invade  mineral  dis- 
trict Of  state,  and  swallow  up  entire  min- 
eral wealth,  by  settlement  upon  160-acre 
tract  of  land,  it  would  be  using  law  to 
very  bad  purpose  if  court  should  allow  per- 


son who  has  no  evidence  of  title  but  his 
improvements,  and  no  right  but  that  of 
naked  possession  he  has  usurped,  to  de- 
stroy, for  his  own  benefit,  business  of 
neighborhood  and  put  as  well  government 
as  mining  public  at  defiance. — McCllntock 
V.  Bryden,  6  Cal.  97,  102,  63  Am.  Dec.  87. 

B.  All  legMatloB  favors  the  rlsht  of 
mlaen  to  mlalas  laad. — All  of  legislation 

of  both  federal  and  state  governments, 
bearing  upon  question  as  to  what  right 
plaintiff  may  have,  in  maintaining  posses- 
aion  of  farm  which  he  claims  situate  upon 
mining  lands,  to  exclusion  of  miner  whilst 
he  is  In  good  faith  searching  for  gold,  de- 
nies claim  of  settler  for  agricultural  pur- 
poses upon  mineral  lands;  but,  Instead  of 
denying  to  miner  privilege  of  extracting 
gold  wherever  found,  one,  by  Its  tacit  per- 
mission, and  other,  by  uniform  tendency 
and  Implication  of  Us  laws,  have  given  him 
that  privilege,  and  allowed  him  to  define 
and  regulate  his  location  in  mines  by  local 
customs  and  laws  prevailing  at  place  where 
he  Is  following  his  mining  vocation. — Mc- 
Cllntock V.  Bryden,  6  Cal.  97,  100,  «S  Am. 
Dec.  87. 

6.  CToBTCTaaee  of  part  of  claim  —  De- 
aerlptioa  by  rarfaee  Haca. — A  conveyance 
by  the  patentee  of  an  entire  mining  claim, 
without  reservation,  of  a  part  thereof,  de- 
scribed by  surface  lines,  together  with  all 
mining  right,  property,  possession,  claim, 
and  demand  whatsoever,  conveys  all  the 
land  below  the  surface  within  vertical 
planes  conforming  to  the  side  lines,  includ- 
ing the  extralateral  dip  of  all  veins  having 
their  apexes  within  the  uneonveyed  por- 
tion (Beatty,  C.  J.,  dls.).— Riley  v.  North 
Star  Mln.  Co.,  1S2  Cal.  560,  B3  Pac.  194. 

7.  "Forfcltnre"— la  mlnlag  cnatoms  aad 
eodea,  aicaaa  oaly  Iom  of  right  from  aoa- 
compllanec  tbercwitli. — Term  "forfeiture," 
as  used  in  our  mining  customs  and  codes, 
means  loss  of  right  to  mine  particular 
piece  of  ground  previously  acquired,  by 
neglect  or  failure  to  comply  with  rules  and 
regulations  of  bar  or  diggings  In  which 
ground  Is  situated,  prescribing  acts  which 
must  be  done  In  order  to  continue  and  keep 
alive  that  right  after  it  has  been  once  ac- 
quired.—St.  John  v.  Kldd.  26  Cal.  263,  270. 

8.  Same— Not  Mtme  aa  ^'abaadoameat.** — 

"Forfeiture,"  as  used  In  customs  and  rules 
of  miners,  in  entirely  separate  and  distinct 
from  that  of  "abandonment."  It  involves 
no  question  of  intent,  but  rests  entirely 
upon  mining  rules  and  regulations,  and  in- 
volves only  question  whether  in  point  of 
fact  those  rules  and  regulations  have  been 
observed  by  party  seeking  to  maintain  or 
perpetuate  right,  regardless  of  what  his  In- 
tention may  have  been. — St.  John  v.  Kldd, 
26  Cal.  263.  270. 

S.  General  enatoais— Not  proved  by  tCM- 
tlmoay  of  partlcalar  euHtomit. — Tcatimoiiy 
of  witness,  aa  to  customs  prevailing  In  min- 
ing camps,  with  which  they  were  ac- 
quainted. In  aeveral  counties  other  than 
one  In  which  is  situated  claim  In  contro- 
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versy,  .all  of  which  differed  from  each  other 
as  to  extent  of  claim,  such  witnesses  not 
testifylni^  to  any  Ceoeral  custom  or  usaire 
reffulatlng  extent  of  claimB,  was  not  com- 
petent eTldenoe  of  general  cuatom,  but,  ao 
far  as  It  amounted  to  anythlnr  on  that 
point,  tended  strictly  to  negative  Its  exist- 
ence, and  not  admlseible  to  show  such  gen- 
eral cuatom. — Table  Mt.  Tanuel  Co.  V.  Stran- 
ahan.  U  Cal.  887,  S91. 

10.  While  general  custom,  whether  ex- 
isting anterior  to  location  of  mining  claim 
or  not,  may  be  given  In  evidence  upon  quee- 
tion  of  extent,  mere  local  regulation  stands 
on  different  footing,  and  is  inadmissible  to 
limit  extent  of  claim  previously  located. — 
Table  Mt.  Tunnel  Co.  t.  Stranahan,  SI  Cal. 
S87,  391. 

11.  Proof  of  general  custom,  for  local 
customs,  is  Irrelevant  under  provisions  of 
section  621  Practice  Act,  which  provides 
that  "proof  shall  be  admitted  of  customs, 
usages,  or  regulations  established  at  bar 
or  diggings  embracing  such  claims,"  when 
not  in  conflict  with  constitution  and  laws 
of  this  state. — Table  Mt.  Tunnel  Co.  v. 
Stranahan,  31  Cal.  887.  t9Z. 

13.  OypmiHi  — la  ■   aslBCval,   and  lands 

containing  It  are  mineral  lands,  within  the 
meaning  of  the  statutes  of  the  United 
States  providing  for  the  location  of  min- 
eral lands. — Madison  v.  Octave  Oil  Co.,  164 
Cai.  771,  »9  Pac.  176. 

IS.  iMtrnden— Miners  Bst.  ealerlag  npoa 
mining  land  occnpled  mm  nBrlcnitnrnl. — To 

sustain  action  of  ejectment  In  favor  of 
party  relying  upon  mere  prior  possession, 
defendant  In  action  Is  treated  as  Intruder 
and  wrong-doer  who  Invades  without  right 
to  premises,  but  where,  in  mining  district, 
defendants  were  In  exercise  of  peaceable 
and  lawful  calling,  and  In  their  search  for 
gold.  In  progress  of  their  work,  they  dis- 
covered that  plaintiff  had  Inclosed  ground, 
which  they  believed  to  be  valuable  for 
mining  purposes,  and  upon  which  they  en- 
tered for  purpose  of  carrying  on  their 
business  of  extracting  gold,  it  was  not  act 
of  Intruders  or  wrong-doers,  but  act  of 
persons  following  lawful  and  honorable 
pursuit,  upon  ground  reserved  to  such  pur- 
poses by  both  policy  and  laws  of  this 
state.— McCUntock  y.  Bryden.  fi  Cal.  »7,  102, 
63  Am.  Dec.  87. 

14.  Mantm,  "qui  prior  est  tempore.  poHor 
est  Jore*^— Give*  no  protection  to  farmer  on 
mining  land*. — Plaintiff  can  not  settle  upon 
and  claim  mineral  lands  for  purposes  of 
agriculture  to  exclusion  of  miners,  without 
riBht,  and  claim  protection  in  his  posses- 
sion merely  because  he  was  first  upon 
ground;  that  he  had  fenced  a  farm,  and 
was  occupied  In  business  of  raising  crops. 
Maxim  of  the  law  "qui  prior  est  tempore, 
potior  est  Jure,"  can  not  be  applied  in 
protection  of  person  wlio  settles  upon  lands 
reserved  from  settlement  by  policy  of  law, 
as  against  one  entering  Cor  purpose  en- 
couraged wherever  minerals  may  be  found. 


— McCllntock  Bryden,  S  Cal.  97,  101,  63 
Am,  Dec.  87. 

IB.  Mining  elalms— Possession  proven  by 
•Tidcaec  of  acta  and  by  prevailing  cnstoma. 

— In  ascertaining  limits  of  mining  posses- 
sion, courts  have  said  same  common-law 
principles  are  to  be  relied  upon  as  those 
which  regulate  rights  to  possession  of 
agricultural  lands,  although  Indicia  of  pos- 
session are  not  necessarily  same.  Posses- 
sion In  such  ease  may  be  proved  by  satis- 
factory evidence  of  notortons  acts  of 
occupation,  reference  being  had  to  nature 
of  lands,  uses  to  which  they  can  be  put,  and 
to  general  practices  or  customs  of  region, 
with  respect  to  occupation  of  lands  of  par- 
ticular character.  But  possession,  however 
proved,  being  established,  presumption  of 
grant  arises. — I<uz  v.  Haggln,  69  Cal.  265, 
US,  10  Pao.  674. 

18.  Same— Possession  an<  abandonment 
of  mineral  location. — One  In  the  actual  pos- 
session of  public  land,  on  whtoh  he  has  at- 
tempted to  make  a  mineral  location.  Is  en- 
titled to  hold  liuch  possession  as  against 
every  one^but  the  United  States,  tbe  holder 
of  the  paramount  title,  but  this  right  is 
lost  by  abandonment,  as  against  another 
who  peaceably  enters  into  possession  after 
such  abandonment. — Nc>w  England  &  Coa- 
llnga  Oil  Co.  v.  Congdon,  152  Cal.  211,  213, 
98  Pac.  180. 

IT.  Same — Right  to,  aided  fay  presnmp- 
tien  of  grant. — Priority,  extent,  boundaries, 
and  continuance  of  possession  of  mining 
claim,  having  been  determined  by  consid- 
eration of  rules  of  mining  district,  courts 
have  proceeded  to  apply  presumption  of 
grant  from  paramount  source, — a  presump- 
tion, sustainable  on  common- law  princi- 
ples.—Lux  V.  Zlaggln,  69  Cal.  S&S,  88S,  10 
Pac.  674. 

IS,  Hlnlng  enstoms  and  nsages  — AAe- 
«nn«e  to  Judicial  determination  of  mining 
eontroverslcs. — At  the  time  section  621 
Practice  Act  became  part  of  law  of  land, 
there  had  sprung  up,  throughout  the  min- 
ing regions  of  the  state,  local  customs  and 
usages  by  which  persons,  engaged  in  min- 
ing pursuits,  were  governed  in  acquisition, 
use,  forfeiture,  or  loss  of  mining  ground 
(forfeiture  being  used  here  as  used  and 
understood  by  miners  In  their  mining 
codes).  These  customs  differing  in  va- 
rious localities,  and  prescribing  acts  by 
which  right  to  mine  particular  piece  of 
ground  could  be  secured,  and  Its  use  and 
enjoyment  preserved,  were  few,  plain,  and 
simple,  and  well  understood  by  those  with 
whom  they  originated,  and  well  adapted 
to  secure  end  designed  to  be  accomplished, 
and  were  adequate  to  Judicial  determina- 
tion of  all  controversies  touching  mining 
rights. — Morton  v.  Solambo  Copper  Hln.  Co., 
26  Cal.  527,  638. 

19.  Same— Admlaelble  In  evidence. — That 
miners  may  make  rules  and  regulations,  to 
govern  acquisition  and  tenure  of  mining 
rights,  has  been  expressly  and  wisely  de- 
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clared  by  legislature,  with  further  decla- 
ration that  such  rules  and  regulations  shall 
be  admitted  In  evidence,  and  shall  control 
decision  of  minlnff  controversies  according 
to  Ian§ruag'e  of  section  621  Practice  Act. — 
St.  John  V.  KIdd,  2$  Cal.  263,  270. 

20.  The  customs  and  usages  of  mlniner 
districts  have,  in  the  progress  of  time,  be- 
come more  ffeneral  and  uniform,  and  their 
leading  features  are  now  same  tbrourhout 
mining  regions  of  state,  and  however  It 
may  tiave  been  heretofore,  there  Is  no  rea- 
son why  Judges  or  lawyers  should  wander 
back  to  time  when  Abraham  dug  his  well, 
or  explore  with  them  law  of  agency,  or 
statute  of  frauds,  in  order  to  solve  simple 
question  affecting  mining  right;  for  more 
convenient  and  equally  legal  solution  can 
be  found  nearer  home.  In  "customs  and 
usages  of  bar  or  diggings  embracing 
claim"  to  which  such  Hght  Is  asserted  or 
denied,  as  prescribed  by  section  621  Prac- 
tice Act. — Morton  v.  Solambo  Copper  Mln. 
Co.,  29  CaL  B37,  ESS. 

31.  Sane — CoBtrol  rights  of  all  parties 
enterlag  tbereuader. — Proof  being  that  de- 
fendants entered  upon  mining  ground, 
claiming  by  virtue  of  location  under  local 
mining  laws,  which  allowed  claim  of  three 
hundred  feet  front  for  each  man,  and  that 
plalntilC's  claim  did  not  exceed  that  ratio, 
defendants  were  not  in  position  to  allege 
that  plaintiff's  claim  was  unreasonable  in 
extent,  for,  by  locating  their  claims  under 
'and  in  accordance  with  these  laws,  they 
atHrm  that  limit  therein  provided  is  not 
unreasonable.  If  that  land  was  not  unrea- 
sonable for  defendants  to  locate  under  lo- 
cal laws,  same  amount  was  not  unreason- 
able for  plaintiff  to  continue  to  hold  after 
adoption  of  laws. — Table  Ht.  Tunnel  Co,  v. 
Stranahan.  81  Cal.  887,  892. 

22.  Same— Local  regalatlons  are  binding 
only  aa  to  claims  of  partlcnlar  diatrlct^ — 

Customs,  usages,  and  regulations  of  bar  or 
diggings  were,  by  express  statute,  declared 
to  be  admissible  as  evidence  "in  actions 
respecting  mining  claima."  It  has  always 
been  held  that  local  regulations,  etc.,  ac- 
cepted by  the  miners  of  particular  dis- 
trict, are  binding  only  as  to  possessory 
rights  within  district,  and  that  they  must 
be  proved  as  a  fact. — Lux  v.  Hafegln,  69 
Cal.  256,  3S3.  10  Pac.  674. 

28.  Same  —  Sanctlaaed  hy  state  Icglaia- 
tloB* — It  was  wise  policy,  on  part  of  legis- 
lature, not  only  not  to  supplant  mining 
rules  by  legislative  enactments,  but  on  con- 
trary to  give  them  additional  weight  of 
legislative  sanction  as  in  section  621  Prac- 


tice Act.  These  usages  and  customs  were 
fruit  of  times,  and  demanded  by  necessi- 
ties of  communities,  which,  though  living 
under  common  law,  could  find  therein  no 
clear  and  well-defined  rules  for  their  guid- 
ance, applicable  to  new  conditions  by  which 
they  were  surrounded,  but  were  forced  to 
depend  upon  remote  analogies  of  doubtful 
application,  and  unsatisfactory  results. 
Having  received  sanction  of  legislature, 
they  have  become  as  much  part  of  law  of 
land  as  common  law  Itself,  which  was  not 
adopted  In  more  solemn  form. — Morton  v. 
Solambo  Copper  Mln.  Co.,  2S  Cal.  628,  533. 

24.  FermUsloa  to  miner  to  seek  where 
he  chooses  for  preelons  metals — Implied  by 
this  scetloav— The  act  of  18B1  regulating 
procMdlngs  in  civil  cases  (1 621)  defining 
"that  In  actions  respecting  mining  claims, 
proof  shall  be  admitted  of  customs,  usages, 
or  regulations  established  or  In  force  at 
bar  or  diggings  embracing  such  claim," 
would  seem  to  imply  permission,  upon  part 
of  state,  to  miner  to  seek  wherever  he 
chose  In  the  gold-bearing  districts  for  pre- 
cious metals,  and  It  would  seem  to  extend 
to  him  whatever  right  It  might  have  to 
mineral  when  found. — McGlIntock  v.  Bry- 
den,  6  Cal.  97,  100,  68  Am.  Rep.  87. 

16.  Records  af  mlatng  dlatrlet  adadsslhle 
to  establish  claim. — Where  defendants.  In 

contest  of  title  over  mining  land,  relied 
upon  alleged  forfeiture  or  loss  of  right  to 
mine  ground  on  part  of  plaintiffs  by  fail- 
ure to  work  the  ground,  and  keep  right 
alive,  as  required  by  mining  rules  and  reg- 
ulations in  force  in  district,  and  that,  by 
such  neglect  and  failure,  ground  was  open 
to  reoccupatlon,  book,  purporting  to  be 
book  for  record  and  transfer  of  mining 
claims,  containing  rules  and  regulations  of 
district,  was  properly  offered  in  evidence 
by  defendants  accompanied  with  testimony 
tending  to  show  fact  of  forfeiture  alleged 
by  them. — St.  John  v.  Kldd,  26  Cal.  263,  270. 

24.  Right  from  prior  entry  on  mining 
claim—Not  devested  by  rules  of  miners,  but 
rales  may  be  considered. — In  contest  over 
mining  claims,  court  properly  Instructed 
jury  In  effect,  that  U  they  found  from'  evi- 
dence that  plaintiffs  had  acquired  right  to 
mine  ground  in  controversy  prior  to  entry 
of  defendants,  that  right  could  not  be  de- 
vested by  non-compliance  on  their  part 
with  any  rules  and  regulations  adopted  by 
miners,  and  that  such  rules  and  regulations 
might  be  considered  by  them  In  connection 
with  other  evidence  for  purpose  of  deter- 
mining whether  or  not  plaintiffs  had  aban- 
doned their  claim. — SL  John  v.  Kidd,  26 
CaL  263,  270. 


§749.   HOW  SEBVIOE  MAT  BE  MADE  IN  ACTION  BELATINa  TO 

BBAL  PROPERTY.  [Repealed.] 

History:  Enactment  approved  March  31,  1891,  Stats,  and  Amdts. 
1891,  p.  278.  Repeal  approved  March  19,  1907,  Stats,  and  Amdts. 
1907.  p.  686. 
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§749[a].  DETEBMINATION  OF  ADVERSE  CLAIM  TO  £EAL  PBOP- 
EETY;  UNKNOWN  OWNER.  An  action  may  be  brought  to  determine  the 
adverse  claims  to  and  clouds  upon  title  to  real  property  by  a  person  who,  by 
himself  or  by  himself  and  his  predecessors  in  interest,  has  been  in  the  actual, 
exclusive  and  adverse  possession  of  such  property  continuously  for  twenty 
years  prior  to  the  filing  of  the  complaint,  claiming  to  own  the  same  in  fee 
against  the  whole  world,  and  who  has  paid  all  taxes  of  every  kind  levied  or 
assessed  against  the  property  during  the  period  of  five  years  continuously  next 
preceding  the  filing  of  the  complaint. 

[Commencement  of  action — Verified  complaint,  contents.]  Said  action  shall 
be  commenced  by  the  filing  of  a  verified  complaint  averring  the  matters  above 
enumerated,  The  said  complaint  may  include  as  defendants  in  such  action, 
in  addition  to  such  persons  as  appear  of  record  to  have,  all  other  persons  who 
are  known  to  the  plaintiff  to  have,  some  claim  or  cloud  on  the  lands  described 
in  the  complaint  adverse  to  plaintiff's  ownership,  or  other  persons  unknown 
claiming  any  right,  interest  or  lien  in  such  lands,  or  cloud  upon  the  title  of 
plaintiff  thereto,  and  the  plaintiff  may  describe  such  unknown  defendants  in 
the  complaint  as  follows:  "also  all  other  persons  unknown,  claiming  any  right, 
title,  estate,  lien  or  interest  in  the  real  property  described  in  the  complaint 
adverse  to  plaintiff's  ownership,  or  any  cloud  upon  plaintiff's  title  thereto." 

[Notice  of  pendency  of  action — ^When  to  be  filed  and  contents.]  Within  ten 
days  after  the  filing  of  the  complaint,  plaintiff  shall  file,  or  cause  to  be  filed,  in 
the  office  of  the  county  recorder  of  the  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  containing  the  matters  required  by 
section  four  hundred  and  nine  of  this  code. 

Htstory:  Enactment  approved  March  23,  1901,  Stats,  and  Amdta. 
1900-1,  p.  679;  amendment  approved  March  9,  1903.  Stats,  and  Amdts. 
1903,  p.  104. 

ADVERSE  CLAIM  TO  REAL  PROPERTY 
—UNKNOWN  OWNERS. 

1.  Amendmeot  of  1903. 

2.  DefendantB — Ab  to  who  are  neeesBary. 

3,  4.  Same — Failure  to  file  lis  pendens. 

5.  determining  adverse  claims — Conditions 

precedent. 

6.  Same — Action  under  McEnerney  Act — 

Kind  of  posscBsion  required, 

7.  Filing  of  the  notice  of  pendency  of  the 

action. 

8.  Judgment  quieting  title—Proper,  when. 

Am  to  whea  It  !■  mat  nec^Mary  to  prove 
payment  of  taxea  under  tbe  provliilona  of 
«ertlon  325.  mnte,  in  an  aetlon  brouKbt  on- 
der  tbe  above  aectlon  (or  the  porpeae  of 
detcrmlnlBK  elataui  to  real  prapertr.  flee, 
ante,  fi  325. 

1.  Amcndmnt  of  IBOS.— The  action  hav- 
ing be«n  commenced  subaequent  to  the 
amendment  of  this  %nd  aucceedlng  sections, 
the  question  whether  or  not  It  Is  a  pro- 
ceeding: under  these  sections  is  to  be  de- 
termined by  the  terms  of  the  sections  as 
amended. — I^s  Angeles  v.  Los  Angeles  F.  & 
M.  Co..  lEO  Cal.  647,  649,  89  Pac. 

»1« 
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Z.  Defcadantn— As  to  wbo  are  acceasarr. 

— It  Is  not  necessary  In  order  to  institute 
action  under  this  section  to  examine  the 
Dubllc  records  and  name  as  defense  all  per- 
sons having  an  interest  in  the  land  in  con- 
troversy in  derogation  of  the  plaintiff's 
title. — Blackburn  v.  Bucksport  &  Elk  River 
R.  Co.,  7  Cal.  App.  649.  654.  95  Pac.  668. 

3.  Same — Fallnre  to  file  lla  pendeas. — A 

defendant  who  appears  and  answers  is  not 
prejudiced  by  a  failure  to  Hie  a  lis  pendens, 
for  the  t>nly  effect  of  such  omission  would 
be  to  relieve  Innocent  third  parties  from 
the  operation  of  a  Judgment  affecting  the 
"title  or  right  of  possession"  of  the  land 
in  dispute. — Blackburn  v.  Bucksport  &  Elk 
River  Co.,  7  Cal.  App.  649.  652.  96  Pac.  668. 
See  par.  7,  tlila  note. 

4,  It  is  Immaterial  to  one  who  volun- 
tarily appears  whether  the  summons  was 
regularly  Issued  or  Is  defective  in  omitting 
therefrom  certain  matters  required  to  be 
embraced  therein  or  was  not  for  any  rea- 
son properly  served  and  returned,  as  his 
voluntary  appearance  is  equivalent  to  per- 
sonal service  and  obviated  the  necessity 
of  a  summons. — Blackburn  v.  Bucksport  A 
Blk  River  R.  Co.,  7  CaI.  App.  649,  651,  9fi 
Pac.  668. 
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5.  DetcmlalBS  advene  elalmn  —  Coadi- 
ttom  preeedent. — Even  though  the  lien  of  a 
mortsaffe  may  have  hecome  extlnffUlshed 

the  tnortsraKeor  can  not  quiet  his  title  to  the 
ntortgagred  premisea  under  this  and  sections 
750  and  761.  post,  as  agrainst  the  mortgagee 
without  paying  the  mortgase-debt. — Bul- 
son  V.  MolTatt,  173  Cal.  6S5,  161  Pac.  259. 

6.  Same— Action  andrr  McBnerner  Aet— 
Klad  of  pOMscHlOB  reqnlred. — Must  be  ac- 
tual, such  as  la  described  In  sections  322  and 
323.  ante,  as  contradistinguished  from  con- 
structive possession. — Lotstad  v.  Hurasky, 
1S2  Cal.  69.  91  Pac.  1008. 

See,  also,  ante,  I  738,  note  Part  VII. 
T.    FIllMs  of  tke  ootlee  of  pendeacr  of 
the  aetlra  with  the  county  recorder  la  not 


an  essential  prerequisite  to  Invest  the  court 
with  Jurisdiction  of  the  subject-matter  of  a 
suit  In  which  the  recordation  of  such  a  no- 
tice 1b  required.— Blackburn  v.  Bucksport  & 
£lk  River  R.  Co.,  7  Cal.  App.  649,  653,  9S 
Pac.  668. 
See  pars.  3.  4,  this  note. 

8.  Jndvnent  qutetlns  title — Proper,  when. 

— Although  an  action  is  brought  under  the 
provisions  of  the  above  section  for  the  pur- 
pose of  determining  connictlng  claims,  an 
order  quieting  title  to  the  land  Is  properly 
entered  In  those  cases  In  which  the  issue  of 
title  la  properly  raised  by  the  pleadings  of 
the  parties. — Bmst  v.  Hall,  —  Cal.  App.  — , 
197  Pac.  807. 
See,  also,  ante,  S  7S8  and  note. 


§760.    NOnOE  TO  UNKNOWN  OWNERS.  HOW  SERVED.   Within  one 

year  after  the  filing  of  the  complaint,  as  required  by  the  preceding  section,  a 
summons  must  be  issued,  which  shall  contain  the  matters  required  by  section 
four  hundred  and  seven  of  this  code,  and  in  addition  a  description  of  the 
property  and  a  statement  of  the  object  of  the  action.  In  said  summons  the  said 
unknown  defendants  shall  be  designated  as  in  the  complaint.  Within  thirty 
days  after  the  issuance  of  the  summons,  the  plaintiff  shall  post  or  cause  to  be 
posted  a  copy  thereof  in  a  conspicuous  place  on  the  property. 

[Resident  defendants,  to  be  served,  when.]  All  defendants  residing  in  the 
state  of  California,  whose  place  of  residence  is  known  to  the  plaintiff,  shall  be 
served  personally. 

[Affidavit  of  service — Oontents.]  After  service  on  all  such  defendants  has 
been  made,  the  plaintiff,  or  his  agent,  or  attorney,  shall  make  and  file  an 
affidavit  wherein  there  shall  be  stated  the  names  of  the  defendants  who  have 
been  served  personally,  the  names  of  the  defendants  who  reside  out  of  the 
state  and  their  places  of  residence,  if  known  to  the  plaintiff,  and  the  names  of 
the  defendants  residing  in  or  out  of  the  state  whose  place  of  residence  is 
unknown  to  the  plaintiff, 

[Service  on  nonresident  defendants — Order.]  And  thereupon  the  court  or  a 
judge  thereof  shall  make  an  order  directing  the  said  summons  to  be  served 
upon  the  defendants  residing  out  of  the  state,  whose  place  of  residence  is 
known  to  the  plaintiff  and  upon  the  defendants  residing  in  or  out  of  the  state, 
whose  place  of  residence  is  unknown  to  the  plaintiff,  and  upon  all  the  unknown 
defendants  as  stated  in  the  complaint  and  summons,  by  publication  in  some 
newspaper  of  general  circulation  printed  and  published  in  the  county  where 
the  property  is  situated,  and  if  there  be  no  such  paper  in  such  county,  then  in 
some  adjoining  couQty;  to  be  designated  by  the  court  or  judge  thereof,  which 
publication  shall  be  for  once  a  week  for  two  successive  months. 

[Mailing  copy  of  summons,  etc.,  to  nonresident  defendants.]  A  copy  of  the 
summons  and  complaint,  within  ten  days  after  the  making  of  said  order,  prop- 
erly addressed  and  with  the  postage  thereon  fully  prepaid,  shall  be  mailed  to 

each  of  the  defendants  who  reside  out  of  the  state,  at  their  place  of  residence, 
if  known,  and  also  to  the  defendants  residing  in  or  out  of  the  state  whose  place 
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of  residence  is  unknown  to  plaintiff,  addressed  to  them  at  the  county  seat  of 
the  counly  where  the  action  is  commenced. 

All  such  unknown  persons  so  served  shall  have  the  same  rights  as  are  pro- 
vided by  law  in  cases  of  all  other  defendants ,  named,  upon  whom  service  is 
made  by  publication,  or  personally,  and  the  action  shall  proceed  against  such 
unknown  persons  in  the  same  manner  as  against  the  defendants  who  are 
named  upon  whom  service  is  made  by  publication  or  personally  and  with  like 
effect ;  and 

Any  inch  unknown  person  who  has  or  claims  to  have  any  right,  title,  estate, 
lien  or  interest  in  the  said  property,  or  cloud  on  the  title  thereto,  adverse  to 
plaintiff,  at  the  time  of  the  commencement  of  the  action,  who  has  been  duly 
served  as  aforesaid,  and  any  one  claiming  under  him,  shall  be  concluded  by  the 

judgment  in  such  action  as  effectually  as  if  the  action  was  brought  against  the 

said  person  by  his  or  her  name  and  personal  service  of  process  was  obtained, 

notwithstanding  any  such  unknown  {person  may  be  under  legal  disability. 

Service  shall  be  deemed  complete  upon  the  completion  of  the  publication. 

History:  Enactment  approved  March  23,  1901.  Stats,  and  Amdts. 
1900-1,  p.  679;  amendment  approved  March  9,  1903,  Stats,  and  Amdts. 
1903.  p.  106. 

§751.  JUDOMENT  TO  BE  IN  ACCORDANCE  WITH  EVIDENOE.  When 
the  summons  has  been  served  as  provided  in  the  preceding  section  and  the  time 
for  answering  has  expired,  the  court  shall  proceed  to  hear  the  case  as  in  other 
eases  and  shall  have  jurisdiction  to  examine  into  and  determine  the  legality  of 
plaintiff's  title  and  of  the  title  and  claim  of  all  the  defendants  and  of  all 
unknown  persons,  and  to  that  end  must  not  enter  any  judgment  by  default,  but 
must  in  all  cases  require  evidence  of  plaintiff's  title  and  possession  and  hear 
such  evidence  as  may  be  offered  respecting  the  claims  and  title  of  any  of  the 
defendants  and  must  thereafter  direct  judgment  to  be  entered  in  accordance 
with  the  evidence  and  the  law. 

[Proof  of  service  before  hearing— Judgment.]  The  court  before  proceeding 
to  hear  the  case  must  require  proof  to  be  made  that  the  summons  has  been 
served  and  posted  as  hereinbefore  directed  and  that  the  required  notice  of 
pendency  of  action  has  been  filed.  The  judgment  after  it  has  become  final  is 
conclusive  against  all  the  persons  named  in  the  summons  and  complaint  who 
have  been  served  and  against  all  unknown  persons  as  stated  in  the  complaint 
and  summons  who  have  been  served  by  publication,  but  shall  not  be  conclusive 
against  the  state  of  California  or  the  United  States. 

Said  judgment  ahdSl  have  the  effect  of  a  judgment  in  ran  except  u  against 
the  state  of  California  and  the  United  States;  and  provided  [,]  further,  that  the 
said  judgment  shall  not  bind  or  be  conclusive  against  any  person  claiming  any 
estate,  title,  right,  possession  or  lieu  to  the  property  under  the  plaintiff  or  his 
predecessors  in  interest,  which  claim,  lien,  estate  or  right  of  possession  has 
arisen  or  been  created  by  the  plaintiff  or  his  predecessors  in  interest  within 
twenty  years  prior  to  the  filing  of  the  complaint. 
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[Beme^  cnmnlatiTe.]  The  remedy  provided  in  this  and  the  two  prece^ling 

sections  shall  be  construed  as  cumtdative  and  not  exclusive  of  any  other  remedy, 

form  or  right  of  action  or  proceeding  now  allowed  by  law. 

History:  Enactment  approved  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  679;  amendment  approved  March  9,  1908,  State,  and  Amdts. 
1903.  p.  106. 


QUIETINO  TITLB-^JTJDGMENT. 

I.  Liens,  1-11, 

II.  Mineral  Lands,  12-15. 

III.  MiNlKQ  Claius,  16-36. 

IV.  Triai^  37-70. 

I.  Liens. 

1.  Docketed  judgment  not  neeesaarily  a  lien. 

2.  Sam« — Pindiogs. 

8.  Street-BSsesameDt — Defeated  by  lack  of 

antherity  to  let  contract. 

4.  Tax  —  Assessment  valid  on  face — De- 

feated only  by  extraneous  evidence. 

5.  Same — Defeated  when  right  of  action  for 

collection  lost. 

6.  Same — Same — By  statute  of  limitations 

and  invalidity  of  assessment. 
7, 8.  Same— Map — ^When  anthentie  admissible 
in  evidence, 

9.  Same — Upheld,  if  description  sufficient 

to  give  notice. 

10.  Same-^-Same— If  land  can  be  identified. 

11.  Same — Same — Parol  evideiue  inadmissi- 

ble to  supply  defects  of  dweription. 

n.  MiNEBAL  Lands. 

12.  Discovery  of  oil — After  location  perfects 

titl^  save  against  intervening  rights. 

13.  Same — Location  without,  gives  no  title. 

14.  Same — ^Must  have  been  upon  the  specific 

land  located. 
19.  Same — Seepage  of  oil  alone  not  suffi- 
cient; oil  must  be  found  after  sinking. 

III.  Mining  Claims. 


16.  Abaadonnmit  —  By   locator,   nnllifi«s  43, 

claim. 

17.  Same — A  matter  of  intent.  44, 

18.  Citizenship  of  defendant's  locators  does 

not  concern  plaintiff.  45. 

19.  Ctendestine  entry  npon  land  located  by 

others,  invalid.  i 

20.  Defeated  by  proof  of  non-performance  46. 

of  statutory  acts  or  prior  location. 

21.  Description  enabling  one  to  ascertain  47. 

land  claimed  ~  Supplements  previous 
failure  of  locator.  4g, 

22.  Discovery  alone,  without  location,  gives 

no  title.  49. 

23.  Finding  of  lower  court  aa  to  location-^ 

Should  not  be  disturbed. 

24.  Forfeiture  —  Established  only  on  eon-  50. 

vincing  proof. 

25.  Same — From  failure  to  do  statntoiy  work  51. 

before  location  by  plaintiff. 


26.  Qrantor  may  acquire  a  prescriptive  title 

against  Ms  grantee. 

27.  Location — May  be  on  unoccupied  land 

on  which  statutory  work  not  done. 

28.  Same — Proved  by  plaintiff,  burden  on  de- 

fendant to  prove  his  prior. 

29.  Same — On  surveyed  land  of  the  United 

States,  to  conform  to  lines  of  sorrey 

as  nearly  as  practicable. 
80.  Prior  location  defeats  sutnequent. 
31.  Xteqnirements  of  statnte  eompUed  with, 

f^ves  title. 

82.  Unoccupied  land  of  the  United  States- 
All  public  land  presumed  to  be. 

33.  Same — Work  on,  as  required  by  statute, 

necessary  to  complete  right. 

34.  Work — Eequired  by  law  to  hold,  greater 

than  mere  watchman,  if  only  naked 
claim. 

35.  Same— Failure  to  do— Borden  of  proof 

on  party  asserting. 

36.  Same — Same — Gives  risht  to  third  party 

to  locate. 

IV.  Tbiai- 

37.  Adverse  claim — ^Not,  where  lines  of  land 

not  claimed  to  be  true. 

38.  Adverse  possession  proved  by  payment 

of  taxes — Continuous  posrcssion. 

39.  Same — Or  that  no  valid  assesBment  made 

for  preceding  five  years. 

40.  Burden  of  proof  upon  plaintiff. 

41.  Costs — Allowed  plaintiff  even  if  all  of 

land  not  recovered. 

42.  Same — On  appeal,  depends  on  terms  of 
statute  relating  to  costs. 

Same  —  Order,  after  judgment,  striking 
out,  appealable. 

Decree  must  reserve  timber,  title  to 

which  is  held  by  defendant. 
Deed  intended  aa  mortgage — Gives  eo 
title  and  no  right  against  purchasers 
with  notice. 

Defendant — Entitled  to  be  heard  upon 

allegations  and  denials. 
Same — Valid  interest  in,  does  not  war- 
rant denial  of  relief  to  plaintiff. 

Denial — Of  ownership,  with  affirmative 
allegations  of  owneivhip,  raises  iasur<i. 
Same — Of  right  in  plaintiff  and  allega- 
tion of  right  in  defendant  sets  up  valid 
defense. 

Finding  of  plaintiff  in  possession,  un- 
necessary. 

Jndgment — For  pluntiff,  out  of  posses- 
sion, entitles  to  possession. 
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52.  Same — Valid  after  verdict  upon  iasuea 

raised  hj  defendant. 

53.  Jury  —  Execution-sale  in  soit,  where 

party  mentally  unsound,  and  eauee  in- 
volving legal  questions! 
04.  Same— One  who  ousts  can  not,  by  suit, 
deprive  defendant  of  right  to. 

55.  Same — Verdict  of,  conclusive  in  equitable 

action  upon  tssoe  of  ownership, 

56.  Same — Where  issues  cognizable  in  courts 

of  law,  may  be  tried  by. 

57.  Nonsuit — Improper  if  plaintiff  shows  in- 

terest. 

58.  Same — Order  of,  declares  plaintiff  has 

no  interest. 

59.  Sa.me — Proper,  if  plaintiff  fails  to  show 

legal  interest. 

60.  Ownership,  claim  of,  not  affected  by 

issue  of  monejTB  due. 

61.  Plaintiff— Entitled  to  decree  —  Defining 

his  interest. 

62.  Same  —  Same  —  Reserving    defendant 's 

rights. 

63.  Same — Not  to  be  denied  all  relief,  even 

if  defendant  has  some  interest. 

64.  Possession,   finding   as   to  —  Defendant 

failing  to  make  proof,  not  disturbed. 

65.  Reconis  show,  not  ouster,  but  transfer 

of  title. 

66.  Riglit  of  defendant— Immaterial  plain- 

tiff failing  to  prove  title. 

67.  Rightfulness  of  defendants'  possesaion— 

Immaterial  to  plaintiff  claiming  own- 
ership. 

68.  Stipulation — Not  admitted  at  first  trial 

may  be  admitted  at  second. 

69.  Verification  of  answer — Not  required  of 

each  defendant, 

70.  Writ  of  possession — Issued  on  supple- 

. mental  order. 

I,  LIENS. 

1.  DocfccM  Jndsawat  mot  ■veewiarllr  ■ 
Ilea. — It  does  not  follow  that,  because  de- 
fendant had  a  docketed  judgment,  that  such 
Judgment  was  necessarily  a  lien.  Where 
land  was  a  homestead,  and  therefore  exempt 
from  execution,  it  was  not  necessary  for  the 
court  to  stute  that  fact  as  a  reason  for  find- 
ing defendant  had  no  Hen. — Dam  v.  ZInk.  112 
Cal.  91,  93.  44  Pac.  331. 

•2.  Samv— FlMdlnsBt — Where  Issue  made 
by  pleadings  as  to  alleged  Judgment-lien  is 
whether  or  not  the  Judgment  constitutes  a 
lien,  finding  that  It  is  not  a  lien  Is  respon- 
sive to  the  averments  and  denials  of  the 
pleadings,  and  is  sufficient. — Dam  v.  Zink, 
112  Cal.  91,  S3.  44  Pac.  331. 

S.  9tpeet-a««isiiieMt — Defeated  by  lack 
of  authority  to  let  contract. — Action  may  be 
maintained  to  quiet  title  of  plaintiff  to 
premises  and  to  have  claim  of  defendant 
declared  to  be  unjust,  and  certificate  of  sale 
made  In  foreclosure  of  street-assessment  de- 
clared void,  where  It  appears  that  authority 
to  let  contract  for  gradlnff  and  Improving 


public  streets  Is  vested  In  city  council  which 
can  not  shift  responsibility  so  given  by 
delegating  its  power  to  any  officer  or  com- 
mittee of  corporation,  to  determine  mode, 
manner,  or  plan  of  improvement,  where  con- 
tract was  void  because  city  council  did  so 
delegate  Its  power. — Chase  v.  Scheerer,  136 
Cal.  24S.  249,  68  Pac.  76S. 

4.  .  Tax — Aaseuaac«(  valid  oa  faec — De- 
feated only  by  extnnemia  evldenee. — Where 
statute  makes  assessment  a  Men  upon  prop- 
erty of  plaintiff,  and  so  also  bond  Issued 
upon  non-payment,  and  there  is  nothing  upon 
face  of  assessment,  or  bond,  to  show  that 
lien  is  not  in  all  respects  valid,  it  Is  ob- 
vious, to  defeat  such  assessment,  or  such 
deed,  plaintiff  must  resort  to  evidence  ex- 
traneous of  any  recitals  to  be  found  In  it. — 
Chase  v.  City  Treasurer  of  Los  Angeles,  122 
Cal.  540,  643,  6S  Pac.  414. 

5.  §anic— Defeated  whea  rlcht  off  aetlon 
for  colleetloH  lost. — Plea  of  defendant.  In  ac- 
tion to  quiet  title  of  liens  for  delinquent 
taxes,  la  defeated  by  fact  that  right  of  ac- 
tion for  collection  of  taxes  is  lost,  the  Hen 
therefore  lost,  and  plaintiff's  title  quieted 
accordingly. — Clark  v.  San  Diego,  144  Cal, 
361,  n  Pac.  973. 

0.  Same — Same — By  statute  of  Ilmltatlonft 
and  Invalidity  of  atMeiwnient. — In  action  to 
quiet  title  to  certain  lots  In  city  of  San 
Diego,  defense  that  lots  were  assessed  and 
taxes  levied  more  than  three  years  prior  to 
beginning  of  action  is  bar  of  statute  of  limi- 
tations, and  where  record  In  case  shows  that 
assessment  and  levy  were  not  made  as  di- 
rected by  law.  they  were  therefore  Invalid 
and  void. — Dranga  v.  Rowe,  127  Cal.  606, 
508.  29  Pac.  944. 

7.  Same— Map  — When  nuthentle  admla- 
Nlble  In  evidence. — Where.  In  action  to  quiet 
title,  in  order  to  sustain  aasessment  for 
taxes,  no  reference  is  made  to  any  particu- 
lar map.  If  It  can  be  shown  that  there  Is 
only  one  map  of  tract,  which  Includes  the 
lot  In  controversy  upon  which  the  lot  is  de- 
lineated or  designated,  and  that  map  is  well 
know  and  generally  accepted  as  authentic, 
it  may  be  received  in  evidence  as  tending 
to  identify  land  before  court.  —  Best  v. 
Wohlford.  144  Cal.  733.  737.  78  Pac.  293. 

8.  To  sustain  Hen  of  tax  assessment  des- 
ignation of  tract  of  land  as  portion  of  larger 
tract  by  number  and  block,  without  any  ref- 
erence to  map,  may  be  sufficient  to  Identify 
It,  and,  if  so, 'motion  to  refer  to  map  Is  not 
fata!  to  description;  but  If  such  reference  Is 
made,  map  thereby  becomes  part  of  descrip- 
tion, and  may  be  read  In  evidence  to  Identify 
land.— Best  v,  Wohlford,  144  Cal.  783,  737, 
78  Pac.  293. 

0.  Same — Upheld,  If  description  snfllelent 
to  give  notice. — Obligation  of  citizens  to 
contribute  to  expense  of  government  is  rec- 
ognized, and  instead  of  regarding  proceed- 
ings for  levying  and  collection  of  taxes  aa 
hostile  to  property  owner,  he  Is  considered 
to  be  Interested  equally  with  all  other  clti- 
sens  in  prompt  collection  of  taxes,  and  tax 
properly  Imposed  upon  his  property  will  be 
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upheld  if  description  of  the  property  Is  suf- 
ficient to  give  him  notice  that  It  la  burdened 
with  tax, — Best  V.  WohHord.  144  CaL  7SS, 
736,  78  Fac.  293. 

19.  Sane — Sane— If  land  oaa  be  Ideatl- 
fled. — In  action  to  quiet  title  against  lien  of 
aesessment  tax,  description  must  be  such 
that  land  claimed  by  virtue  of  deed  can  be 
identified  or  located  upon  ground  by  means 
thereof. — Best  v.  Wohlford,  144  Cal.  7S3,  737, 
78  Pac.  293. 

11.  Same— SMae— Parol  evidence  Inadmls- 
alble  to  anpiHr  defeeta  of  dMerlptloB. — In 
action  to  quiet  title  against  lien  of  assess- 
ment for  taxes  where  description  of  land  is 
defective,  parol  evidence  will  not  be  ad- 
mitted to  help  it  out,  nor  to  show  intention 
with  which  It  was  made,  nor  to  resolve  am- 
biguity In  its  terms;  but  rule  that  descrip- 
tion must  be  certain  and  definite,  and  suf- 
ficient in  itself  to  identify  land,  does  not 
exclude  evidence  for  purpose  of  applying 
description  to  surface  of  earth  and  thus 
identify  It  with  tract  in  controversy. — Best 
V.  Wohlford,  144  Cal.  7SS.  737,  78  Pac  S9S. 

II.  MINERAL  LAN  Da 

12.  IMiicovery  of  oil— Aftpr  location  per- 
fect* title,  Mvc  ngalaet  IntcrvcnlBK  right*. 

— It  is  not  necessary  that  discovery  should 
precede  or  coexist  with  posting  of  notice  and 
marking  of  claims  to  mineral  lands,  but  dis- 
covery subsequently  made  perfects  title,  ex- 
cept so  far  as  rights  of  others  may  have  in- 
tervened. In  action  to  quiet  title  to  mineral 
lands,  location,  and  subsequent  discovery  of 
oil  by  defendants,  perfected  their  title.  If 
plalntitTs  had  no  intervening  right. — Weed 
V.  Snook,  144  Cal.  439.  443,  77  Pac.  1023. 

13.  Same  —  Location  without,  fives  no 
title.  —  Where  plaintiffs  were  citizens  of 
t'nlted  States,,  and  entitled  to  locate  min- 
eral lands,  and  they  properly  marked  loca- 
tion of  claim  so  as  to  indicate  its  bound- 
aries, and  posted  notice  upon  same,  but  at 
time  of  so  attempting  to  locate  entire  one 
hundred  and  sixty  acres  had  made  no  dis- 
covery of  oil  or  mineral  In  south  half  of 
noitheaat  quarter,  nor  had  they  attempted 
to  do  so,  and  claim  to  north  half  of  south- 
<>ast  quarter  had  been  perfected  by  discovery 
of  oil  upon  ten  acres  conveyed  to  Lion  Com- 
pany, plalnliffa  had  no  title.  —  Weed  v. 
Snook.  144  Cal.  439.  441,  77  Pac.  1028. 

14.  Same  — MnHt  bave  been  upon  the 
apeeUc  land  located. — Where  plaintiffs  have 
not  expended  money  nor  entered  upon  de- 
▼elopment  of  land  In  contest,  have  made  no 
discovery  of  oil  thereon,  have  merely  posted 
notices  and  marked  boundaries  on  land  in 
connection  with  land  which  they  had  al- 
ready located,  though  a  discovery  of  oil 
had  been  made  upon  land  last  mentioned, 
but  plaintiffs  can  not  claim  such  discovery 
as  being  discovery  upon  the  land  In  contest, 
and  their  claim  that  prior  discovery  on 
south  eighty  acres  of  said  land,  upon  part 
of  said  land,  can  be  availed  of  for  purpose 
of  making  consolidated  filing  upon  whole 
nno  hundred  and  sixty  acres,  can  not  be 
C  C  P.— 12X  1 


upheld.— Weed  v.  Snook.  144  Cal.  489.  442. 
77  Pac.  1028. 

IS.  Snnc — Seepasc  of  oil  alone  not  anf- 
flclentt  oU  mnst  be  found  after  alaklns.-^ 

In  action  to  quiet  title  against  parties 
claiming  mineral  lands,  questions  material 
to  decision  of  case  did  not  Involve  marking 
of  locations  nor  posting  of  notice,  but  valid- 
ity of  locations  of  respective  parties,  their 
respective  dates,  and  discovery  of  oil  In 
land,  Where  oil  was  not  discovered  under 
either  location  until  found  by  sinking  or 
driving  well  down  to  the  sand.  Mere  find- 
ing of  surface  indication,  such  as  seepage 
of  oil,  is  not  ordinarily  sufllclent  to  sustain 
claim  of  title  thereto.  Oil  must  have  been 
discovered  within  limits  of  claims. — Weed 
T.  Snook,  144  Cal.  439,  440,  77  Pac.  1028.' 

iri.  MINING  CLAIMS. 

IS.  Abandonment  —  By  locator,  nnlllfles 
elaln.— In  action  to  quiet  title  to  mining 
claim,  plaintiff  by  her  pleading  called  upon 
defendant  to  declare  nature  of  his  claim, 
which  he  did  by  asserting  rights  under  lo- 
cation earlier  than  that  of  plaintiff,  which 
location.  If  still  valid,  necessarily  avoided 
her  own,  and  she  had  right  to  defeat  claim 
of  valid  prior  subsisting  location  by  evi- 
dence of  its  abandonment,  although  aban- 
donment was  not  pleaded,  but  evidence 
thereof  might  be  given  without  special  plea 
under  denial  of  title. — 'Trevaskis  v.  Peard, 
111  &Ll.  699,  603.  44  Pac.  24«. 

17.  SMn^— A  matter  of  Intmt.^ — In  setting 
up  claim  of  abandonment  to  defeat  adverse 
claim,  abandonment  Is  matter  of  intent,  but 
that  intent  may  be  proved  by  actions  and 
conduct  of  parties,  even  against  their  ex- 
press declaration  to  contray;  and  if  intent 
has  been  formed  and  once  acted  upon,  aban- 
donment Is  as  absolute  If  It  exists  for  min- 
ute or  second  as  though  It  continued  for 
years. — Trevaskis  v.  Peard,  111  Ca!.  699, 
606.  44  Pac.  246. 

18.  CItlacnnhIp  of  dcfendanfa  locators 
doea  not  concern  plnlntlffs.:— In  action  to 
determine  title  to  mining  lands,  where  It 
is  claimed  that  defendant  failed  to  prove 
that  original  locators  of  claims  were  clti- 
zens  or  had  declared  their  Intention  to  be- 
come citizens  of  United  States,  and  hence  It 
was  not  shown  that  they  were  qualified  loca- 
tors, and  It  was  also  urged  that  there  was 
□o  evidence  that  locators  of  defendant's 
claims  marked  boundaries  thereof  by  monu- 
ments; these  are  matters  which  did  not 
concern  plaintiffs.  When  It  has  been  deter- 
mined that  they  have  no  interest  in  land 
In  controversy,  case  Is  ended. — Schroder  v. 
Aden  Gold  Min.  Co.,  144  Cal.  628,  629.  78 
Pac.  20. 

18.  Clandestine  entry  upon  land  locatrd 
by  othere.  Invalid. — Statutes  and  mining 
laws  of  United  States  do  not  contemplate 
forcible  or  clandestine  entry  and  location 
of  land  in  peaceable  possession  of  other 
parties  who  have  located  same  in  good 
faith,  and  in  endeavor  to  secure  their 
claims,  and  In  action  to  quiet  title  thereto. 
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claim  of  parties  under  such  entry  can  not 
be  sufltained. — ^Weed  v.  Snook,  144  Cal.  489, 
443,  77  Pap.  102S. 

30.  Scfcated  Itr  proof  mt  ■oH-pertorm- 
■■ec  mt  atatwtorr  -aeta  w  prior  loeatloa.— 

Claim  to  mining  ground  may  be  defeated 
by  showing:  that  claimant  never  performed 
any  of  acta  necessary  to  location  of  mining 
claim,  or,  by  showing,  If  such  acta  were 
performed,  that  prior  location  existed  which 
precluded  poasibllity  of  valid  location  hav- 
ing been  made  by  plaintiff;  such  proof  could 
properly  be  made  under  general  denial  of 
plaintiff's  title  and  right  of  posseaslon. — 
Adams  v.  Crawford,  116  Cal.  496,  BOl,  48 
Fac.  488. 

31.  Deoerlptloa  enabling  one  to  ■■certain 
land  claimed— Supplements  previous  fnllnre 

at  locator. — Whatever  might  be  effect  of 
entire  failure  to  comply  with  act  of  April  8, 
187«,  only  regulation  then  In  force  relative 
to  recording  of  location  notices,  subsequent 
compliance  with  requlrementi  of  act  would 
certainly  be  sufficient,  and  If  description 
contained  any  notice,  or  was  complete 
enough  to  enable  one  examining  It  to  ascer- 
tain therefrom  that  land  actually  claimed 
was  included  therein,  there  was  auch  sub- 
stantial compliance  as  to  satisfy  statute, 
for  such  description  would  give  full  notice 
that  such  land  had  been  in  fact  appropri- 
ated by  others. — Mitchell  v.  Hutchinson,  142 
Cal.  404,  411,  76  Pac.  66. 

23.  Discovery  alone,  witkont  loeatlon, 
gives  no  title. — In  action  to  quiet  title  to 
certain  mining  claim,  discovery  of  ore  by 
plaintiff  was  but  one  atep  In  acquiring  title 
to  mining  claim  and  vested  In  him  no  right 
or  title  to  property.  It  must  be  followed  by 
location,  which  conalsta  of  marking  of  claim 
by  monuments  so  that  its  boundaries  can  be 
readily  traced,  posting  of  notice  thereon, 
and.  where  state  or  district  law  requires  it. 
recording  of  such. — Adams  v.  Crawford,  116 
Cal.  495,  498,  48  Pac  488. 

23.  Finding  of  lower  eonrt  am  to  loca- 
tion—Sh«nild  not  be  dUtnrbed. — ^Action  to 
determine  right  to  about  seven  acres  of 
mining  ground,  where  burden  rested  upon 
plaintiffs  to  satisfy  couirt  that  their  con- 
tention as  to  location  *t  monument  was 
correct,  finding  of  court  should  not  be 
Jisturbed.  Appellate  court  Is  warranted  In 
Interfering  with  flndlngs  only  where  It  can 
be  seen  that  they  are  contrary  to  all  evi- 
dence, and  that  there  1>  no  substantial 
evidence  In  support  of  them. — Schroder  t. 
Aden  Gold  MIn.  Co..  144  Cal.  628,  629,  78 
Pac.  20. 

34.  Forteitnre — BstaUlalied  only  on  con- 
rlaeing  proof. — Treating  provision  of  re- 
vfaed  atatutes  of  United  States  (S  2824,  6 
I^'ed  Stats.  Ann.  2d  ed.,  p.  638),  that  "upon 
failure  to  comply  with  conditions  (among 
them  to  do  the  required  annual  work), 
claim  or  mine  upon  which  such  failure  oc- 
curs shall  be  open  to  relocation  in  same 
manner  as  If  no  location  of  same  land  had 
ever  been  made,"  as  In  effect  working  for- 
feltura,  such  forfeiture  can  not  be  estab- 


lished except  upon  clear  and  convincing 
proof  of  former  owner  to  have  had  work 
performed  or  improvements  made  to  amount 
required  by  law. — Goldberg  t.  Bruscht,  146 
Cal.  70S,  712,  81  Fac.  88,  24. 

2B,  Sam^— Prom  fallnrc  to  do  statatory 
work  before  location  by  plaintiff. — Defend- 
ant whose  claim  was  located  In  1897  could 
not  assert  valid  claim  thereto  after  close 
of  year  1898  unless  he  had  In  year  1899, 
before  plaintiff  made  location,  within  time 
limited,  begun  development  work  and  prose- 
cuted It  diligently;  but  as  he  did  no  work 
at  any  time,  bis  location  ceased  to  have  any 
validity  as  against  valid  relocation,  and  his 
possession  was  not  enough  to  remove  land 
from  category  of  unoccupied  lands  of  United 
States,  nor  sufficient  to  prevent  third  party 
from  making  valid  location. — Goldberg  v. 
BruBchl,  146  Cal.  708.  713,  81  Pac.  23,  26. 

26.  Grantor  may  acquire  a  prescriptive 
title  against  Mm  grantee. — In  action  to  quiet 
title  against  defendant,  who  disclaims  any 
Interest,  but  alleges  that  plaintiff  con- 
veyed to  him  premises  in  controversy,  and 
he  (defendant)  cci  reyed  same  to  other  de- 
fendants, where  evidence  at  trial  disclosed 
circumstances  that  deed  was  made  to  de- 
fendant, plaintiff  offering  to  give  him  right 
to  prospect  ground  and  give  him  quitclaim 
deed  for  that  purpose  to  be  used  and  occu- 
pied by  party  of  second  part  for  purpose  of 
working  and  occupying  mining  claim,  such 
deed  did  not  preclude  grantor  from  after- 
wards acquiring  title  to  land  hy  prescrip- 
tion as  against  grantee  of  mining  right  and 
those  claiming  under  it. — Baker  v.  Clark, 
128  Cal.  181,  183,  60  Pac.  677. 

27.  Location— May  be  on  anoeenpled  land 
on  wbich  Mtatntory  work  not  drne — Posses- 
sion of  mining  claim  on  which  defendant 
has  not  done  work  required  by  statutes  of 
United  States,  nor  begun  nor  made  any  at- 
tempt to  perform  such  work,  is  not  enough 
to  remove  land  from  category  of  unoccupied 
land,  BO  as  to  prevent  another  party  from 
making  valid  location  thereon. — Goldberg 
T.  Brusohl.  146  Cal.  708,  713.  81  Pac.  23.  26. 

28.  Same— Proved  by  plalntior,  burden'  on 
defendant  to  prove  his  prior. — Where  plain- 
tiff's mining  clalma  were  located  in  Decem- 
ber, 1899,  and  he  had  all  of  year  1900  in 
which  to  do  aasesament  work,  and  he 
brought  an  action  In  January,  1900,  to  quiet 
title  to  his  claim,  burden  was  then  put  upon 
defendant  to  show  that  location  under  which 
h«  (Calmed  title  was  prior  In  time  and  su- 
perior in  right. — (3oldberg.  t.  Bruschi,  146 
Cal.  708,  712.  81  Pac.  28,  24. 

2t.  Same— On  anrveyed  lud  nf  United 

States,  to  conform  to  lines  of  snrvey 
nearly  am  practicable, — Action  to  quiet  title 
to  mining  ctalma  ia  not  to  be  defeated  be- 
cause location  waa  made  upon  surveyed 
government  land,  and  deacriptlon  thereof 
by  metes  and  bounds  consisted  of  nine 
courses,  of  which  only  five  conformed  to 
United  States  system  of  land  surveys;  such 
conformity,  under  statutes  of  United  States, 
Reems  to  be  that  claims  are  required  tu 
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conform  to  lines  ot  public  survey  only  where 
such  conformity  Is  reasonably  practicable, 
and  wher«  not  reasonably  practicable  it  Is 
sulllclent  that  conformity  to  such  lines  Is  as 
near  as  reasonably  practicable. — Mitchell  v. 
Hutchinson,  142  Cal.  404,  407,  76  Pac.  66. 

30.  Prior  Ivcation  tfcCeata  aubseqaent. — 
If  defendant's  location  is  valid,  plaintiff 
conid  not  acquire  any  right  to  claim  so 
located  by  hia  subsequent  location,  made 
two  weeks  after  location  made  by  defend- 
ant.— Adams  T.  Crawford,  116  Cal.  496,  498, 
48  Pac.  488. 

31.  ReqalremeMts  of  statute  «ompllcd 
with,  Kives  title. — At  date  ot  location  of 
mining  claim,  land  located  was  vacant 
public  land  of  United  Statea,  open  to  location 
and  exploration,  and  plaintiffs  located  prem- 
ises as  placer  mining  claim  In  pursuance  of 
revised  statues  of  United  States  and  per- 
formed various  acts  necessary  to  effect 
effectual  location,  such  as  posting  notice  of 
location,  etc.,  and  such  locators  were  en- 
titled to  Judgment  in  action  to  quiet  title. 
—Mitchell  T.  Hutchinson,  142  Gal.  404,  408, 
7C  Pac.  fiS. 

82.  VDMcnvM  laad  of  United  Sta«e»— 
All  pnbUc  laBd  preoamed  to  be,  —  Where 
plaintiff  made  his  proof  of  citizenship  and 
that  he  had  made  a  discovery  of  gold-bear- 
ing quartz  In  land,  and  had  shown  location 
according  to  requirements  of  law,  he  es- 
tablished his  case  prima  facie,  and  was  not 
vailed  upon  to  make  further  proof  that  land 
was  unoccupied  mineral  land  of  United 
States,  It  was  shown  to  be  public  land,  and 
presumption  Is  that  all  public  land  Is  unoc- 
cupied.— Ooldberg  v.  Brusohl,  146  Cal.  708, 
712.  81  Pac  23,  24. 

S3.  Sam^— Work  on,  reanlred  by  slat- 
«te,  aeeessary  to  complete  right. — To  con- 
strue possession  of  one  occupying  without 
having  complied  with  requisites  of  statute 
as  enough  to  remove  land  of  United  States 
from  category  of  unoccupied  land,  would 
permit  locator  of  mineral  land  to  hold  It 
against  all  world  for  indefinite  time  without 
doing  any  development  work  whatever. — 
Goldberg  t.  Bruschl,  146  Cal.  708,  718,  81 
Pac.  83,  26. 

34.  Work  —  Required  ky  laws  to  hold, 
greater  than  mere  wotehmaB,  If  only  aoked 
claim. — Work  required  upon  mine  In  order 
to  hold  same  under  laws  of  United  States,  if 
mine  be  Idle,  may  consist  of  services  of 
watchman  or  custodian  In  looking  after 
property  and  taking  care  of  same,  provided 
It  were  necessary  to  preserve  tunnels,  build- 
ings, or  any  structures  erected  to  work  mine, 
and  which  would  be  necessary  in  case  work 
were  resumed.  But,  If  there  were  only 
naked  claim  to  be  looked  after,  and  watch- 
man were  placed  there  merely  to  warn 
prospectors  and  thus  prevent  location,  it 
would  not  be  labor  upon  the  mine,  In  sense 
of  statute. — Altoona  Q.  M.  Co.  v.  Integral 
Q.  M.  Co.,  114  Cal.  100,  106,  45  Fao.  1047. 

35.  Same  —  Pallare  <•  do  —  Bardea  of 
proof  oiii  party  aaaertlBtf* — In  action  to  quiet 


title  to  mining  claim,  burden  of  proof  of 
failure  to  comply  with  statutory  conditions 
la  upon  one  who  asserts  it.  and  when,  there- 
fore, defendant  proved  his  location.  It  was 
plalDtlff's  right  to  assume  burden  of  show- 
ing defendant's  failure  to  do  required  work. 
— Goldberg  v.  Bruschl,  146  Cal.  708,  711, 
81  Pac.  23,  2E. 

a*.  Same  — Same  — Olvea  right  to  third 
party  to  locate. — Where  defendant's  claim 
to  mining  iaqd  was  located  In  1897,  and  he 
remained  in  possession  thence  afterwards, 
and  was  in  possession  at  time  of  plaintiff's 
location  in  1899.  but  had  done  no  assessment 
work  and  was  not  at  that  time  engaged  In 
doing  any  work  thereon,  and  plaintiff  there- 
upon made  locations  Including  portion  of 
defendant's  claim,  and  that  was,  so  far  as  it 
appears,  accomplished  peaceably  and  with- 
out disturbing  defendant's  possession,  such 
as  it  was,  defendant's  location  clearly  could 
not  be  source  of  valid  claim  after  close  of 
year  1898,  unless  he  had  done  required  as- 
sessment work  by  that  time,  or  unless  he 
had,  in  year  1899,  before  plaintiff  made  his 
location,  begun  development  work  and  pros- 
ecuted it  diligently. — Goldberg  v,  Bruschl, 
146  Cal.  708,  713,  81  Pac.  23. 

IV.  TRIAU   '~ 

87.  Adverse  claim— Not,  where  ilnea  of 
land  not  elalmed  to  be  true. — Where  party 
had  made  inclosure,  not  claiming  that  his 
fences  were  upon  line,  but  expecting  to  re- 
move them  to  true  line  when  it  should  be 
determined,  be  would  not  be  claiming  ad- 
versely, and  statute  of  limitations  did  not 
run  In  his  favor.  If  one  of  two  coterminous 
owners  takes  possession  and  claims  title  to 
extent  of  his  possession,  he  holds  adversely, 
although  he  was  Induced  to  locate  his  pos- 
session through  mistake  as  to  boundary. — 
Woodward  v.  Paris,  109  Cal.  12.  17.  41  Tac. 
781. 

88.  Adverse  posaessloa  proved  by  pay> 
nent  ot  taxea — Contlnnona  poaaeaslon. — In 

action  to  quiet  title,  in  order  to  prove  ad- 
verse possession,  it  must  be  shown  that 
■nccesslve  claimants  have  paid  all  taxes 
levied  and  assessed  on  land,  that  possession 
was  continuous  and  uninterrupted,  and 
either  that  such  possession  was  protected  by 
substantial  Inclosure  or  that  land  was  usu- 
ally cultivated  or  improved. — Nathan  v. 
Dierssen,  146  Cal.  62,  67,  79  Pac.  739. 

39.  Sam^— Or  that  no  valid  aaaeaament 
made  for  preceding  Ave  years. — In  order  to 
prove  adverse  possession  in  action  to  quiet 
title,  defendant  must  show  either  that  ho 
had  paid  all  taxes  levied  and  assessed  on 
land  during  the  preceding  five  years,  or  that 
no  valid  assessment  had  been  made. — Nathan 
T.  Dierssen,  146  Cal.  62,  67,  79  Pac.  739. 

40.  Burden  of  pnwf  np*n  plalotlff^In 

action  to  quiet  title,  burden  rests  upon 
plaintiff  to  show  title  In  himself,  and  If  he 
fails  to  make  out  a  case,  he  is  not  entitled 
to  recover.  Possession  was  also  formerly 
necessary  to  enable  party  to  maintain  action 
to  quiet  title,  hut  under  this  section  it  it  not 
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now  required, — ^H«ney  v,  Fesoll,  109  Cal. 
53.  68,  41  Pac.  819. 

41.  Co«t»— AUowM  Fl«laHff  cvev  It  all  of 
land  not  r«eav«rcd. — Code  directs  that  costs 
ate  allowed  of  course  to  plaintiff  upon  Juds- 
ment  In  his  favor  in  action  wtiich  involves 
title  of  possession  of  real  estate,  and  that 
plaintiffs  did  not  recover  Judgment  as  to  all 
lanU  In  controversy,  does  not  change  fact 
that  they  had  judgment  In  their  favor  any 
more  than  if  they  had  sued  for  Ave  thousand, 
dollars  damages  and  recovered  but  one 
thousand  dollars.-^lerra  V.  W.  A  M.  Co.  v. 
Woin.  144  Cal.  4S0,  433,  77  Pac.  1038. 

42.  Same — On  appeal,  dependii  on  tcrina 
of  atatnte  relating  to  coata. — In  appeal  In 
action  under  this  section,  question  of  ap- 
peal from  order  for  payment  of  costs  made 
in  action  under  this  section  does  not  turn 
on  form  or  entry  of  action,  but  depends 
rather  on  fact  whether  case  comes  within 
terms  of  statute  relating  to  costs. — Sierra 
U.  W.  &  M.  Co.  V,  Woin,  144  Cal.  430,  433, 
77  Pac.  1088, 

49L  Same— Order*  after  Jndgnmt,  strik- 
ing out.  appealable. — In  action  to  quiet  title, 
where  plaintiffs'  title  was  quieted  as  to 
lands  found  to  belong  to  them,  and  defend- 
ants' title  likewise  quieted  to  lands  found 
to  belong  to  them,  supreme  court  had  ap- 
pellate Jurisdiction  of  matter,  brought  from 
order  strHcing  out  cost-bill  of  less  than 
three  hundred  dollars— order  being  made 
after  final  Judgment,  and  not  controlled  or 
affected  by  amount  Involved, — Sierra  U.  W. 
&  M.  Co.  V.  Wolff,  144  Cal.  430,  432,  77  Pac. 
1038. 

44.  Decree  mast  reserve  timber,  title  tn 
whieb  la  held  by  defeadaat. — Title  to  stand- 
ing timber  can  be  transferred  to  and  httid 
by  any  one  who  is  not  owner  of  land,  and 
so  long  as  it  remains  actually  affixed  to 
land,  decree  quieting  plaintiff's  title  to  real 
property,  without  reserving  or  excepting 
from  its  operation  timber,  title  to  which  is 
held  by  absolute  conveyance.  Is  Invalid.— 
Peterson  v.  Gibbs,  147  Cal.  1,  7,  81  Pac. 
121,  123. 

40.  Deed  Intended  as  mortgage— Given  no 
title  and  no  right  against  pnrchaaera  with 

notice. — Where  deed  was  intended  as.  and 
was  in  fact,  mortgage  made  to  party  for- 
merly agent  of  grantor,  but  who  did  not  con- 
tinue  after  execution  of  deed  as  such  agent, 
nor  continue  to  receive  and  disburse  moneys 
and  render  services  prior  to  that  time,  legal 
title  did  not  pass  by  deed,  and  subsequent 
purcliasers  or  encumbrancers  with  notice 
would  require  no  right  as  against  plaintiff. 
— De  Leon  is  v.  Hammel,  1  Cal.  App.  390. 
394.  1  Cal.  App.  Dec.  (Whiting)  287,  289.  82 
Pac.  349. 


it  can  not  be  in  plaintiffs  at  same  time,  and, 
if  answers  are  true  (and  we  must  here  so 
presume),  the  defendants  were  entitled  to 
be  heard,  even  upon  denial  of  material  al- 
legations of  complaint.  —  Butterfleld  v. 
Graves,  138  Cal.  155.  158,  71  Pac.  610. 

47.  Same— Valid  Interest  In,  does  not  war- 
rant denial  of  relief  t«  plaintiff. — Mere  fact 
that  defendant  Ui  action  brought  under  pro- 
visions of  this  section  is  shown  to  have 
some  valid  interest  or  estate  in  property  In 
controversy,  does  not  warrant  denial  of  all 
relief  to  plaintiff,  who  has  also  shown  valid 
Interest  therein. — Peterson  v.  Gibbs,  147  Cal. 
1,  7,  81  Pac.  121,  122. 

48.  Denial — Of  ownerahip,  with  alBrma- 
tlve  allegations  ot  ownership,  rnlaes  IsMues. 
— Where  In  action  under  this  title,  answers 
did  not  deny  possession  of  plaintiff,  but  did 
deny  hia  ownership,  and  further  denied  that 
they  "had  no  estate,  right,  title,  or  interest 
in  the  land,"  and  alleged  affirmatively  that 
at  time  of  commencement  of  action  defend- 
ants Woods  and  WInans  "owned,  and  still 
own.  legal  title  In  fee  to  said  premises,  and 
all  thereof,"  this  certainly  raised  Issues 
upon  which  defendants  were  entitled  to  be 
heard. — Butterfleld  v.  Graves,  138  Cal.  155, 
157.  71  Pac.  510. 

48.  Same— Ot  right  In  plalntlir  and  alle- 
gation ot  right  In  detcDdant  sets  vp  valid 
dcteaae. — In  action  to  quiet  title,  answer  of 
defendant  denying  plaintiff's  ownership  and 
denying  that  he  himself  claims  any  interest 
in  land,  except  right  to  maintain  In  creek 
which  flows  over  land  dam  at  certain  point, 
and  to  maintain  pipes  connecting  with  said 
creek  at  said  dam  for  purpose  of  conduct- 
ing waters  of  said  creek  to  lands  below  for 
purposes  of  irrigation  and  domestic  use, 
sets  up  valid  defense  against  such  claim. — 
San  Jose  L.  &  W.  Co.  v.  San  Jose  R.  Co.,  129 
Cal.  673.  674,  62  Pac.  269:  affirmed  189  V.  &. 
177.  47  L.  ed.  765.  23  Sup.  Ct.  Rep.  487. 

80.    Finding  of  plalntlflT  !■  posMeaalen,  nn- 

neeeaaary. — Owner  of  land  does  not  have  to 
be  In  possession  in  order  to  enable  liim  ti) 
maintain  an  action  to  qutet  title,  and  find- 
ing that  plaintiff  was  In  possession  of  lands 
at  time  of  commencement  of  action  is 
wholly  immaterial. — Casey  v.  Leggett,  125 
Cal.  664.  672,  54  Pac.  264. 

01.  Judgment— For  plaintiff,  omt  of  poa- 
aesalon,  entitles  to  posscnslon. — When  It  has 
been  adjudicated  that  defendant  has  no  ad- 
verse claim  or  Interest  of  any  kind  or  na- 
ture whatever  In  realty,  subject  of  litiga- 
tion is  exhausted,  and  if  plaintiff  is  out  of 
possession,  necessary  effect  of  Judgment  is 
that  it  entitles  him  to  that  possession. — 
I.andregan  v.  Peppln.  94  Cal.  ^65.  468.  29 
Pac.  771. 


40.  DefendaMt— Entitled  to  be  heard  upon  S2.  Same— Valid  after  verdict  apoa 
allcgattona  and  denials. — That  part  of  an-  anea  raised  by  defendant. — Where,  in  his 
Bwers  of  defendants,  in  action  under  this  complaint  In  an  action  to  quiet  title  to  mln- 
sectlon,  stating  that  defendants  hold  legal  Ing  lands,  plaintiff  distinctly  claimed  owner- 
title  "under  certain  trusts,"  and  it  does  not  ship  and  right  of  possession,  but  did  not 
appear  what  trusts  are,  as  they  are  not  set  allege  that  defendant  claimed  some  Interest 
forth,  may  be  regarded  as  surplusage,  be-  in  land,  nor  did  he  call  upon  defendant  to 
cause  legal  title  being  In  certain  defendants,  set  forth  his  title,  but  defendant  met  com- 
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plaint  by  denial  of  plaintiff's  ownership, 
and  assertion  of  title  in  himself,  and  issue 
thus  formed  was  tried,  and  by  ^reneral  ver- 
dict was  decided  in  plaintiff's  favor,  the 
court  properly  entered  Judgment  for  plain- 
tiff therein. — 'Reiner  v.  Schroeder,  146  Cal. 
411,  416,  go  Pac.  617. 

as.  JiiTr~-BI»catloB-aale  In  wkere 
pnrtr  BirMtKllr  nMNonMdt  and  eaoae  Involvlnar 
lecal  qneNtlon. — In  action  to  quIet  title.  It 
appearing  that  litfgratlon  inaugurated 
against  decedent  was  Inaugurated  and  car- 
ried on  at  time  when  she  was  mentally 
unsound  and  incapable  of  acting  for  herself 
and  was  not  represented  hy  guardian,  the 
result  of  litigation  amounted  to  nothing, 
and  deeds,  therefore,  following  execution- 
sale,  should  be  set  aside  at  instance  of  heirs 
of  deceased,  and  In  view  of  fact  that  cause 
possessed  elements  of  an  action  at  law,  it 
should  have  been  submitted  to  Jury  upon 
evidence  offered. — Glllespte  v.  Gouiy,  120 
Cal.  S1E>,  516.  62  Pac.  116. 

S4,  Same — One  wfao  oaiitM  can  not.  br 
MUlt,  deprive  defendRnt  ot  rlsht  to. — Where 
defendant  was  in  possession  under  title  and 
was  ousted  by  plaintiff,  plaintiff  by  first 
bringing  suit  could  not  deprive  defendant 
of  his  right  to  Jury  trial.  If  it  were  not 
for  this  provision  ot  code,  plaintiff  would 
have  been  compelled  to  wait  until  defend- 
ant commenced  his  action,  and  then  there 
would  have  been  no  question  about  right 
to  Jury;  but  while  legislature  has  power  to 
grant  plaintiff  privilege  of  himself  com- 
mencing suit,  it  had  not  power  to  give  him, 
and  we  think  did  not  Intend  to  give  him, 
privilege  of  thus  depriving  defendant  of  his 
constitutional  right. — Donahue  v,  Melster, 
88  Cal.  121,  US,  26  Pac.  1096. 

95.  Same— Verdict  of.  cradwilve  Id  eqnl* 
table  aetloa  npoa  iHue  of  owneTaUp,^ — Ac- 
tion to  determine  adverse  claims  to  mining 
ground  Is  equitable  In  its  nature,  whether 
(■onsldered  as  action  for  trespass  coupled 
with  injunction,  or  action  to  quiet  title 
coupled  with  Injunction  to  prevent  further 
claims;  and  where  plaintiff  wm  clearly  en- 
titled to  Jury  to  try  the  Issue  of  ownership, 
their  general  verdict  la  conclusive  on  court: 
save  only  power  to  set  it  aside  and  grant 
new  trial,  no  finding  of  court  could  add  to 
or  take  from  Its  force,  the  question  of 
ownership  being  principal  issue  In  case. — 
Kelner  V.  Schroeder.  14S  Cal.  411,  420,  80 
Pac.  517. 

no.  Same  — Where  Imaea  cognluible  in 
eonrta  of  law.  may  be  tried  by. — Main  effect 
of  this  chapter  is  to  give  parties  right  to 
compel  others  by  suit  to  litigate  and  deter- 
mine controversies  in  cases  where  such 
right  did  not  before  exist;  but  if  In  such 
suit  Issues  arise  which  are  clearly  legal  and 
cognizable  in  court  of  law,  code  does  not 
take  away  right  to  have  such  Issues  tried 
by  Jury. — Donahue  v.  Melster,  88  Cal.  121, 
124.  2B  Pac.  1096. 

!i7.  NoBita It— Improper  If  plalntllT  Mhowa 
latcreat. — As  case  made  by  plaintiff.  In  ac- 
tion to  quiet  title  to  land,  showed  him  to  be 


owner  of  land  in  controversy,  subject  only 
to  such  interest  in  timber  thereon  and  such 
rights  of  entry  and  rights  of  way  as  de- 
fendants may  be  determined  to  have  under 
contract,  motion  for  nonsuit  should  have 
been  denied. — Peterson  v.  Olbbs,  147  Cal.  1, 
7,  81  Pac.  121,  12S. 

SS.  Sane— Order  of,  dcelarea  plaintiff  has 
no  latereat. — By  order  granting  nonsuit  in 
action  under  section  738,  ante,  plaintiff  is 
in  effect  declared  to  have  no  legal  Interest 
whatever  in  property  in  controversy. — Pet- 
erson V.  Olbhs,  147  Cal.  1^  7,  81  pac,  121, 
123. 

58.  Same  —  Proper,  tf  platntiiT  fnllii  to 
allow  legal  Interest. — If  plaintiff  fails  to 
Show  any  legal  Interest  In  property  In  con- 
troversy. In  action  under  this  section,  and 
as  to  which  he  asserts  title,  he  must  fall 
altogether,  and  could  not  complain  of  Judg- 
ment of  nonsuit;  but  where  he  shows  any 
legal  Interest,  he  Is  entitled  to  have  that 
interest  declared  by  court. — ^Peterson  v. 
Glbbs.  147  Cal.  1.  6,  81  Pac.  121,  128. 

60.  Ownerahip,  claim  of.  not  nlfeeted  by 
Imtue  of  moner*  dne. — Fact  that  claim  for 
moneys  Is  included  in  complaint  to  quiet 
title  can  not  affect  usual  result  of  issue  of 
ownership,  especially  where  such  claim  was 
ignored  by  Jury  and  no  damages  awarded. 
—Reiner  v.  Schroeder,  146  Cal.  411,  416.  80 
Pac.  617. 

61.  FlalatiB— BatMlcd  to  decree— Deg»- 

Ing  bU  interent. — Where  plaintiff  slhiply 
failed  to  establish  that  his  land  was  free  of  all 
valid  claim  on  part  of  defendant,  but  showed 
that  he  was  owner  In  fee  of  land,  subject 
only  to  Interest  held  by  defendant  in  timber 
"standing,  lying,  or  being"  on  such  land, 
with  such  rights  of  entry,  rights  of  way. 
etc.,  as  are  given  by  contract,  and  although 
he  had  not  come  to  full,  measure  of  allega- 
tions of  his  complaint  as  to  invalidity  of 
claim  asserted  by  defendant,  had  shown 
legal  title  In  himself  sutflclent  to  enable 
him  to  maintain  action  to  quiet  his  title  to 
land,  mere  fact  that  defendant  in  action  is 
shown  to  have  some  valid  interest  or  estate 
In  property  in  controversy  does  not  warrant 
denial  of  all  relief  to  plaintiff  who  has 
shown  valid  interest  therein. — Peterson  v. 
Olbbs.  147  Cal.  1,  7,  81  Pac.  121.  123. 

62.  Same — Sane — ^Reaervlnx  defendanfa 
rights.^ — In  action  where  plaintiff  has  title  to 
certain  land,  although  he  had  simply  failed 
to  establish  that  his  land  was  fr^e  of  all 
valid  claim  on  part  of  defendant,  and  he  had 
clearly  shown  that  he  was  owner  In  fee  of 
land,  subject  only  to  interest  held  by  de- 
fendant in  timber  "standing,  lying,  or  be- 
ing" on  said  land  at  certain  date,  and  al- 
though he  had  not  come  up  to  full  measure 
of  allegations  of  his  complaint  as  to  Invalid- 
ity of  claim  asserted  by  defendant,  he  hav- 
ing shown  legal  title  in  himself,  that  was 
sufllcient  to  enable  him  to  maintain  action 
to  quiet  his  title  and  to  have  adverse  claim 
of  defendant  In  regard  thereto  fully  defined 
and  determined. — Peterson  v.  Qibbs,  147  Cal. 
1,  6.  81  Pac.  121,  122. 
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•S.  Same—Ifot  to  he  denied  all  relief, 
•Ten  U  defendant  has  aome  Intereat. — Mere 
(act  that  defendant  In  action  under  section 
ISS;  ant«,  l8  shown  to  have  some  valid  li.- 
terest  op  estate  in  property  In  controversy 
does  not  warrant  denial  of  all  relief  to 
plaintiff,  who  has  also  shown  a  valid  Inter- 
est thereln.^^eterson  v.  Qlbbs,  147  Cal.  1, 
B,  81  Pac.  121,  1S3. 

B4.  PosseMlov,  Andlns  mm  (n— Defendant 
falllnr  to  make  proof,  not  dlatnrbed. — Where 

defendant  was  only  witness  as  to  posses- 
sion prior  to  certain  date,  and  hfs  testimony 
shows  'that  he  "was  not  possessed  of  suffi- 
cient knowledge  to  state  whether  or  not 
possession  of  one  of  claimants  of  any  part 
of  land  was  continuous  or  uninterrupted  be- 
tween certain  dates,  burden  being  on  de- 
fendant to  show  such  adverse  possession; 
upon  this  condition  of  evidence,  court  was 
not  bound  to  And  that  action  was  barred, 
and  his  finding  that  It  was  not  barred  is 
therefore  sustained  by  evidence. — Nathan  v. 
Dierssen,  146  Cal.  6S,  67,  79  Pac.  739. 

an.  Records  show*  not  onitter.  bat  trnns- 
fer  of  title. — Record  of  foreclosure,  deed 
of  commissioner  to  plaintiff,  and  writ  of 
assistance  thereafter  Issued  by  court,  and 
return  of  sheriff  thereon,  were  part  of 
record  of  plaintiff's  title  showing  that  he 
had  obtained  not  only  title,  but  possession, 
so  far  as  It  could  be  obtained  from  Judg- 
ment-debtor; It  was  not  evidence  to  show 
that  he  had  ousted  defendant,  and  was  com- 
petent to  show  complete  devestlture  and 
transfer  of  title  and  legal  possession  of 
judgment-debtor. — Nathan  v.  Dierssen,  US' 
Cal.  62,  68,  79  Pac.  7S9. 

OS.  Rlcht  of  defendant  —  Imnuitcrlal. 
plalntur  fnlllnK  to  prove  tltlc^If  plaintiff 
has  shown,  in  action  to  quiet  title,  no  title 
nor  right  of  possession,  and  defendant  Is  In 
possession,  it  Is  Immaterial  by  what  right 
defendant  holds  possession,  and  plaintiff  can 
not  recover. — Goldberg  v.  Bruschl,  146  Cal. 
708.  712.  81  Pac.  23,  24. 

87.  Rightfulness  of  defeadnats'  poosca- 
sion  —  Immaterial  to  plalntlS  claiming 
ownership.^ — Where  complaint  alleged  that 
defendants  were  In  possession,  and  alleged 
title  and  ownership  in  plaintlUE,  it  is  not 


material  to  plaintiff  whether  defendarts 
were  rightfully  in  possession  or  not,  unless 
he  (plaintiff)  were  owner  and  entitled  to 
possession;  and,  as  his  right  to  possession 
was  based  solely  on  his  alleged  ownership, 
only  question  material  to  be  determined 
was  as  to  validity  of  his  claim  of  owner- 
ship.-—Adams  V.  Crawford,  118  Cal.  496,  501, 
48  Pac.  488. 

68.  Stlpnlatlon  —  Not  «dnilttcd  nt  flr:«t 
trial  mar  be  admitted  at  seeond. — Where,  In 
action  to  QUiet  title,  parties  stipulating  be- 
fore trial  that  "plaintiff  and  defendant. 
George  B.  Dierssen,  hereby  admit  and  will 
admit  upon  trial  of  above-entitled  action" 
that  property  was  vested  in  way  mentioned, 
and  at  first  trial  court  refused  to  admit  In 
evidence  such  stipulation,  and  after  trial 
of  several  weeks  stipulation  was  again  of- 
fered and  court  then  changed  Its  ruling  and 
allowed  stipulation  to  be  admitted  in  evi- 
dence, there  was  no  error  to  this  ruling, 
there  being  nothing  In  stipulation  or  in 
circumstances  under  which  It  was  made  to 
show  that  its  operation  was  intended  to  be 
limited  to  first  trial. — Nathan  v.  Dierssen, 
146  Cal.  62,  65,  79  Pac.  739. 

«B.  VerMcatlon  of  answer— Not  required 
of  each  defendant. — If  answers  in  action 
under  this  title  were  not  properly  verified, 
that  was  not  reason  for  sustaining  demur- 
rer to  them.  In  such  case  court  could  enter- 
tain motion  to  strike  out;  but  answers, 
whether  properly  verified  or  not,  are  plead- 
ings in  case.  As  defendants  are  sued 
Jointly,  and  It  is  alleged  that  they  "claim 
estate  or  Interest  therein  adverse  to  said 
plaintiff,"  law  does  not  require  each  of 
them  to  verify  answer.  —  Butterfleld  v. 
Graves,  1S8  Cal.  166,  168,  71  Pac.  610. 

79,  Writ  of  posaeaelon— JsaneJ  on  anp- 
plemental  order* — It  is  not  essential  that 
Judgment  itself  in  action  under  this  section 
should  direct  Issuance  of  writ  of  possession. 
Law  Is  fully  satisfied  by  a  supplemental 
order  to  that  effect.  Section  of  code  pro- 
vides that,  if  the  Judgment  upon  main 
question,  to  wit,  adverse  claim,  be  for 
plaintiffs,  they  may  have  writ  for  posses- 
sion of  premises.^ — I<andregati  t.  Peppln,  9< 
Cal.  466,  468,  89  Pao.  771. 
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[The  procedure  in  ehaneer;'  in  actions  of  partition  haa  been  aubatantially  embodied  in  the 
provisions  of  this  chapter.  Iji  some  circamatances  it  differs:  e.  g.,  in  chancery,  partition  proi- 
ceedings  were  suspended  until  the  issues  raised  hy  the  adverse  claimants  to  any  portion  of  the 
land  were  tried  and  determined  by  actions  of  ejectment  in  the  courta  of  law.  The  same  legal 
effect  follows  the  raising  of  such  issues  in  a  partition  proeeediog  ander  this  code;  only,  instead 
of  sending  the  parties  to  a  court  of  law  to  litigate  the  queBtiou  of  title  between  them,  tha 
court  in  which  the  proceeding  is  pending  has  jurisdiction  to  try  and  determine  all  issues, 
whether  of  law  or  in  equity,  and  must  determine  them  as  part  of  the  proceeding  itself;  and 
until  those  issues  are  diapoaed  of,  and  the  tenanta  in  common  of  the  property  are  ascertained 
and  enumerated,  and  their  respective  interests  and  righta  have  been  ascertained  and  determined, 
the  case  can  not  be  considered  as  tried. — Concurring  opinion  of  McKee,  J.,  in  Emeric 
Alvarado,  64  Cal.  529,  629,  2  Fao.  418.  See,  also,  Gates  t.  Salmon,  S5  GU.  676,  693, 
95  Am.  Dee.  139;  Emerie  ▼.  Alvarado,  90  Cal.  444,  457,  27  Ffto.  356.] 
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ACTIOKS  FOB  THE  PABTITION  OF  SEAL  PB0PEBT7. 
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777. 
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I  752.  Who  may  bring  actions  for  partition.  |  773. 
I  752a.  Action  for  partition  of  personal  prop-     |  774. 

erty. 

i  753.  Interests  of  all  parties  must  be  set 
forth  in  the  complaint. 

1 754.  Lien-holdera  not  of  record  need  not 
be  made  parties. 

I  755.  Plaintiff  must  file  notice  of  lis  pen- 
dens. 

{  756.  Summons  must  be  directed  to  all  per- 
sons interested  in  the  property. 

S  757.  Unknown  parties  may  be  served  by 
publication. 

i  758.  Answer  of  defendants,  what  to  con- 
tain. 

i  759.    The  rights  of  all  parties  may  be  as-     }  781. 

certained  in  the  action. 
I  760.    Partial'  partition. 

f  761.   Lien-holders  muat  be  made  parties,  or     {  782. 
a  referee  be  appointed  to  ascertain 
their  rights. 

S  763.   Lien-holders  must  be  notified  to  ap-     §  783. 

pear  before  the  referee  appointed.      {  784. 
I  763.    The  court  may  order  a  sale  or  parti- 

tioUj  and  appoint  reforeea  therefor.     |  785. 
{  764.   Rirtition  must  be  made  according  to 

the  rights  of  the  parties,  as  deter-     {  786. 

mined  by  the  court. 
I  765.   Beferees  must  make  a  report  of  their     }  737. 

proceedings. 

I  766.   The  court  may  set  aside  or  affirm  re-    |  788. 
port,  and  enter  judgment  thereon. 
Upon  whom  judgment  to  be  con- 
clusive. I  789. 

1 767.   Judgment  not  to  affect  tenants  for 

years  to  the  whole  property.  |  795, 

i  768.  Expenses  of  partition  must  be  appor- 
tioned among  the  parties. 

I  769.    A  Uen  on  an  undivided  interest  of  any     |  791. 
party  is  a  charge  only  on  the  share 
assigned  to  such  party.  |  792. 

i  770.  Estate  for  life  or  years  may  be  set 
off  in  a  part  of  the  property  not 
sold,  when  not  all  aold.  §  793. 

i  771.  Application  of  proceeda  of  aale  of  en- 
cumbered property.  { 794, 

I  772.  Party  holding  other  aecurities  may  be 
required  first  to  exhaust  them. 
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Proceeds  of  sale,  disposition  of. 

When  paid  into  court,  the  cause  may 
be  continued  for  the  determination 
of  the  claims  of  the  parties. 

Sales  by  referees  must  be  at  public 
auction.    [At  private  sale  when.] 

The  court  must  direct  the  terms  of 
sale  or  credit. 

Beferees  may  take  securities  for  pur- 
chase-money. 

Tenants  whose  estate  has  been  sold 
shall  receive  eompenaation. 

The  court  may  fix  such  eompenaation. 

The  court  most  protest  tenants  un- 
known. 

The  court  must  ascertain  and  secure 
the  value  of  future  contingent  or 
vested  interests. 

Terms  of  sale  must  be  made  known  at 
the  time.  Lota  must  be  sold  sep- 
arately. 

Who  may  not  be  purchasers. 

Beferee  most  make  a  report  of  the 
sale  to  the  court. 

If  confirmed,  conveyances  may  be  exe- 
cuted. 

Proceeding  if  a  lien-holder  become  a 

purchaser. 
Conveyance  must  be  recorded,  and  will 

be  a  bar  against  parties. 
Proceeds  of  sale  belonging  to  parties 

unknown  muat  be  invested  for  their 

benefit. 

Bivestment  must  be  made  in  the  name 
of  the  clerk  of  the  county. 

"When  the  interests  of  the  parties  are 
ascertained,  securities  must  be  taken 
in  their  names. 

Duties  of  the  derk  making  invest- 
ments. 

When  uneqnal  partition  is  ordered, 

compensation  may  be  adjudged  in 

certain  cases. 
The  share  of  an  infant  may  be  paid 

to  hia  ^rnardian. 
The  guardian  of  an  inaane  person  may 

receive  the  proceeds  of  such  party 's 

interest. 


Digitized  by 


1 75:1 


PARTITION  OF  REALTY — WHO  »AY  BHI.NG  ACTION. 


IPt.  II. 


{  795.  A  guardian  may  consent  to  partition 
without  action,  and  execute  releases. 
[Bepealed.] 

S  796.    Costs  of  partition  a  lien  upon  shares 

of  parceners. 
I  797.    The  court,  by  consent,  may  appoint  a 

single  referee.  [Repealed.] 


J  798. 

8  799. 

8  800. 
$801. 


Apportionment  of  counsel  fees  and 
expeases. 

Abstract  of  title  in  action  for  parti- 
tioD,    Cost  of  allowed,  when. 

Same.    How  made  and  verified. 

Interest  '  "owed  on  disbursements, 
when. 


§752.  WHO  MAY  BRING  ACTIONS  FOR  PARTITION.  When  several  co- 
tenants  own  real  property  as  joint  tenants,  or  tenants  in  common,  in  which  one 
or  more  of  them  have  an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years, 
an  action  may  be  brought  by  one  or  more  of  such  persons  for  a  partition  thereof 
according  to  the  respective  rights  of  the  persons  interested  therein;  and  for  a 
sale  of  such  property,  or  a  part  thereof,  if  it  appears  that  a  partition  can  not 
be  made  without  great  prejudice  to  the  owners. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  S  264 
Practice  Act  as  amended  1854  (Stats.  1854,  p.  84);  amendment  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  160,  held  unconstitutional,  see  history,  8  5  ante;  enactment  ap- 
proved May  6.  1919,  Stats,  and  Amdta.  1919,  p.  319.  In  effect  July 
22.  1919. 


PABTITION— IN  GENEBAL. 

1.  Action  in  partition — As  to  proceeding 

when  action  can  not  be  maintained. 

2.  Same — May  be  brought  against  defen- 

dant out  of  possession. 

8.  Same — May  be  brought  by  one  tenant 
in  common. 

4.  Same— May  be  brought  by  co-tenant 

not  in  possession. 

5.  Same — Must  be  in  name  of  the  real 

party  in  interest. 

6.  Same — Partakes  more  fully  of  prin- 

ciples and  rules  of  equity,  than  of 
those  of  law. 

7.  Same — Bules  in  this  section  applicable 

to  all  actions  for  partition;  no  suit 
in  equity  therefor. 
8,  9.  Administrator — Can  not  bring  an  ac- 
tion under  this  section. 

10.  Same — Entitled  to  possession  for  pur- 

poses of  administration. 

11.  Same — Is  not  co-tenant. 

12.  Administrator's  possession — Does  not 

devest  heir. 

13.  Same — Is  same  as  possession  of  beirs 

or  devisees. 

14.  Appointment  of  but  one  referee — In- 

stead of  three. 


lo.  Attorney's  fees — Allowance  of  estop- 
pel. 

16.  Same — Allowance  to  parties,  not  direct 

tu  attorneys. 

17.  Barred  —  Action  not,  without  adverse 

pOKsession,  or  repudiation  of  trust. 

18.  Complaint — Mnst  show  primary  facts. 

19.  Same  —  Need  not  ask  for  particular 

mode  of  partition. 

20.  Same — NiH'd  state  only  facts  enumer- 

ated in  this  section. 

»28 


21.  Same — Xeed  state  only  that  partition 

can  not  be  nutde  by  meets  and 
bounds. 

22.  Same — Shoi^d  contain  description  of 

premises. 

23.  Same — Should  state  only  facts  indi- 

cated in  this  and  next  succeeding 
section. 

24.  Construction  of  section — In  general. 

25.  Same— Action  divides  land  and  settles 

title. 

26.  Same — ^For  partition  or  sale. 

27.  Same — Not  to  be  construed  as  repeti- 

tion of  other  provisions. 

28.  Same  —  Sections  to  be  construed  to; 

gether. 

29-  34.  Contribution  and  subrogation. 

35.  Co-tenancy  and  copartnership — ^Differ- 

entiated. 

36.  Decree  of  sale  for  partition  of  pro- 

ceeds— Stipulation  of  joint  owners. 

37.  Discretion  of  court. 

38.  Ditches  in  mining  district  —  Proprie- 

tors tenants  in  common. 
39, 40.  Enforcement  of   delivery   of  deed — 
Pursuant  to  agreement.' 

41.  Equitable  estate  in  land — Is  real  prop- 

erty. 

42.  Same — Owner  of,  may  sue,  .ind,  if  co- 
tenant,  have  partition. 

43.  Estate  only  in  land — Without  posses- 
sinn  as  co-tenant,  does  not  sustain 
action. 

44.  Same — Several  may  owu  without  being 

co-tenants, 

45.  Fact  that  plaintiff  is  e-'itled  to  ex- 
clusive possession. 

46.  Former  adjiidicjition. 

47.  Homesteail — .\saignrd  to  widow,  pmp- 
eriy  reserved — Partiun  of  residue. 
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48.  Same  —  Nature  of  homestead-right  — 

Incapable  of  compulsory  partition 
or  sale. 

49.  Same — Partition  of  not  authorized. 
50-  54.  Improvements,  and  allowance  therefor. 
55-  58.  May  bo  ha<l  in  one  action,  of  two  or 

more  tniots. 
■'i9.  "Mining    right"  —  Is  incorporeal 
bereilifauient,  and  incapable  of  par- 
tition. 

60.  Object  of  partition — Possession  of  eo- 

tenants  in  severalty  —  Possession 
must  be  enforceable — Injustice  not 
allowed. 

61,  Objection  to  referees*  reports. 

63.  Operation  of  action  enlai^d. 
G3.  Oral  aureement  between  parties. 

64.  Particular  portions  of  general  tract — 

Can  not  be  appropriated  by  one  co- 
tenant. 

65.  Partition  among  co-tenants. 

66.  Party  necessary  —  All  persons  having 

legal  or  equitable  claims. 
67-  69.  Same — Grantee  of  special  location. 
70.  Same — Not,  when  one  has  no  Hen  of 
record. 

71,  72.  Properly  subject  to  mortgage  and  con- 
tract of  sale. 

73.  Same — Receiver. 

74.  Provisions  of  section   1104  of  Civil 

Code. 

75.  "Real  property,"  defined. 

76.  Beferee  after   sale  —  Custodian  of 

funds. 

77.  Same — Funds  not  custodia  legis.  ' 
rs,  70.  Bemainderman    out    of    possession — 

Bight  to  maintain  action. 

80.  Bight  to  partition — Postponement. 

81.  Several  tracts — As  to  partition  of  in 

one  suit. 

82.  Same — All  parties  must  be  eo-tenants 

of  each  tract. 

83.  Same — Misjoindef  of  causes  of  action. 

84.  Share  set  off  to  certain  parties — Costs. 

85.  Special  tract,  conveyance  of  —  Leaves 

general  tract  subject  to  partition 
among  co-tenants. 

86.  Title — Means  whereby  one  holds. 

87.  Same — Not  mere  a38erte<l  right  to  com- 

pel conveyance,  necessary. 

88.  Same — Of  the  respective  parties  con- 

clusively determined. 

89.  Same — Same — As  to  all  questions. 

90.  Tracts  situated  in  different  counties. 

91.  Under  will  and  decree  of  distribution. 

92.  Waiver  of  right — By  contract — Breach 

of  contract  by  joint  tenant — Revival 
of  right. 

93.  Same — Same  —  Tenant  may,  by  con- 

tract. 

94.  Same — Belease  from. 

95.  Who  may  compel. 


96.  Whole  of  Mexican  grant  need  not  be 

included  in  suit  —  Only  described 
tract. 

97.  Words  "persons  having  an  interest" 

— Includes  holders  of  particular  por- 
tions. 

See,  also,  post,  S  "759  and  note. 

A«  to  ■pportlonmcnt  of  dominant  tene- 
ment, see  Kerr's  Cyc.  Civ.  Cojde,  2d  ed.,  ||  807 
et  seq.  and  notes. 

Am   to  arbitration   In    case  9t  partlttont 

see,  post,  S  1281  and  note.  . 

Aa  to  eertain  diaabllltles  ezelnded  from 
time  to  commence  action,  see,  ante.  B  328 
and  note. 

Am  to  effect  of  death  of  pnrtr  on  Jadsment. 

see,  post,  !!  763,  766  and  notes. 

Am  to  partition  of  eontlnscnt  Interest,  see, 
post,  {  781  and  note. 

Am  to  partition  of  penionai  propertr,  see 

Kerr's  Cyc.  Civ.  Code,  3d  ed.,  1  964,  note 
par.  4, 

Au  to  itartltlon  nf  prahato  bomcatead  and 
of  homcatead  after  death  af  one  aponae*  see, 
post,  it  1466,  1468,  1474  and  notes. 

An  to  partlttaa  of  rcnulndera  and  rcver-  ' 
atona,  see  note  IIS  Am.  St.  Rep.  SS. 

Aa  to  aervtce  of  a«>tlec  to  appear  o»  nnn- 
realdcata  elalmlas  Ifaa.  see,  post.  9  764  and 
note. 

Aa  to  title  by  oeaapanegr,  see  Kerr's  Cyc. 
ClT.  Code,  2d  ed.,  t  1007  and  note. 

Aa  to  Tanae  of  aetlon,  see,  ante,  i  392  and 
note. 

Aa  to  whether  partition  mnat  Inrtada  all 
the  landN  of  the  eo-tenaneTt  sea  note  114 
Am.  St.  Rep.  880. 

1.  Aetlon  Im  partition— Aa  to  proceedlas 
when  aetlOB  can  not  be  maintained. — Where 
proceeding  can  not  be  maintained  or  relief 
prayed  for  grranted  because  of  the  disseizin 
of  the  partitloner,  or  because  of  a  dispute 
in  a  title,  the  court  may  retain  the  action 
pending  proceedings  tor  the  settlement  of 
the  leKal  title. — Buhrmelster  v.  Buhrmelster, 
ID  Cat.  App.  892.  896,  102  Pac.  221. 

2.  Same— May  he  bronsht  asalnat  de- 
fendant ont  of  poaaeanlOB  for  he  can  not  be 

prejudiced  thereby,  and  If  It  must  appear 
that  both  parties  are  at  least  entitled  to 
possession  at  the  time  of  the  brlnglnK  of 
the  action  It  should  be  held  that  by  insti- 
tuting the  proceedlnK  the  plaintiff  admits 
the  rights  of  the  defendant. — Buhrmelster  v. 
Buhrmelster,  10  Cal.  App.  892,  896,  102  Pac. 
221. 

S.  game  Way  be  bronciit  by  one  tenaat 
In  common  having:  an  equitable  title  to  an 
estate  of  Inheritance  In  the  property. — 
Varnl  v.  Devoto,  10  Cal.  App.  S04,  306.  101 
Pac.  934. 

4,  Same— Hay  he  hroHsht  by  ea-tcnaat 

not  la  po«ae«aioa. — A  co-tenant  not  in  pos- 
session of  the  land  may  bring  a  petition 
suit  against  his  co-tenant  whose  posseaaion 
Is  adverse  and  hostile  and  the  proceeding 
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In  partition  la  one  In  which  the  rights  of 
all  the  parties  may  be  fully  inquired  Into 
and  determined. — Varnl  t.  Devoto,  10  Cal. 
App.  804,  SOT,  101  Pac.  984. 

5.  8aiii«— Must  be  In  name  of  tbe  rMl 
partr  in  lolvrcMt. — Action  In  partition  must 
be  brouglit  in  name  of  real  party  in  Inter- 
est, and  none  of  provisions  relating  to  par- 
tition change  that  rule. — Gates  v.  Salmon, 
36  Cal.  B76.  596.  95  Am.  Dec.  139. 

Q.  Same— Par talEM  more  tallr  ot  pria- 
rlplca  and  mica  ot  eqaitr,  thaa  of  thoae  of 
lavr. — ^To  action  In  partition,  holder  of  spe- 
cial location  la  aecesaary  party;  action, 
though  revulated  to  great  extent  by  state, 
partakes  more  fully,  both  In  respect  to 
remedies  provided  and  mode  of  procedure, 
of  principles  and  rules  of  equity  than  of 
those  of  law. — Gates  T.  Salmon,  36  Cal.  676, 
590,  96  Am.  Dec.  139. 

Tbat  partition  maat  be  accordlnK  to  rlKbta 
of  partlea  aa  determined  by  eonrt,  see,  post, 
S  764  and  note. 

7.  Same— Rnlea  la  thia  aectlon  applicable 
to  all  actlona  for  partltloni  do  Nait  In  canity 
therefor. — There  Is  no  such  thins,  under  our 
system  of  pleading  and  practice,  as  suit  in 
equity  for  partition,  distinct  from  proceed- 
ing provided  for  in  this  act.  Rules  there 
laid  down  are  applicable  alike  to  all  actions 
for  partition,  and  there  la  nothing  In  those 
rules,  If  section  264  Practice  Act  should  be 
liberally  construed,  so  as  to  advance  rem- 
edy which  will  preclude  parties  from  hav- 
ing complete  partition  of  rancho  among  all 
persons  Interested  therein.  Nor  Is  there 
anything  In  nature  or  extent  of  Interest  of 
several  persons  Interested  that  will  prevent 
partition. — Gates  T.  Salmon,  86  Cal.  676.  597, 
96  Am.  Dec  139. 

8.  Adaalnlatratar — Can  not  brlns  an  ac- 
tion nadcr  thla  aectlon. — An  administrator 
performs  his  trust  when  he  carefully  pre- 
serves property  and  delivers  It  over  to  heir 
or  devisee,  with  such  title  as  deceased  had 
at  his  death,  whether  It  be  estate  in  fee  for 
life  or  for  years;  whether  It  be  entire  fee 
or  undivided  interest  as  tenant  In  common, 
it  should  follow  same  rule,  and  after  ad- 
ministration go  to  Its  rightful  owner. — 
Ryer  v.  Fletcher  Ryer  Co.,  126  Cat.  482,  484. 
68  Pac.  90S. 

Aa  to  partitloa  of  catatca  of  deccdcnta, 
see,  post,  SS  1675-1686  and  notes. 

Aa  to  poBHCNaloB  of  admlnlatratora  or  cx- 
ecutora  for  pnrpoae  of  partltloa.  see,  post, 
S  15S1  and  note. 

9.  The  language  In  the  case  of  Bath  v. 
Valdcz,  70  Cal.  360,  11  Pac.  724:  "Actions 
may  be  maintained  by  the  executor  and 
administrator  of  the  estate  ....  for 
partition  thereof,"  was  clearly  obiter  dic- 
tum.— Ryer  v.  Pleteher  Ryer  Co.,  126  Cal. 
482,  486,  68  Pac.  908. 

10.  Same — Entitled  to  pOMacaalon  for  pnr- 
poBCa  of  ndmlnletrat  Ion. — Estate  of  deceased 
vests  Immediately  upon  his  death  in  his 
heirs  or  devisees,  subject,  of  course,  to  pay- 
ment of  his  debts,  but  administrator  Is  en- 


titled to  possession  of  estate  for  purposes 
of  administration,  to  preserve  It  and  dis- 
tribute It  for  certain  purposes  named  in 
statute,  and  to  sell  It  by  order  of  court. 
He  can  not  represent  either  side  in  contest 
between  heirs,  devisees,  or  legatees  and 
can  not  bring  action  In  partition. — Ryer  v. 
Fletcher  Ryer  Co.,  126  Cal.  482,  483,  68  Pac. 
908. 

21.  Same—la  not  co-tcnaat> — Administra- 
trix of  estate  Is  not  one  of  the  parties  to 
action  of  partition  named  In  statute,  and 
she  is  not  co-tenant  either  as  parcener. 
Joint  tenant,  or  tenant  In  common. — Ryer  v. 
Fletcher  Ryer  Co„  126  Cal.  482,  488,  68  Pac. 
908. 

12.  Adralnistrator's  poaaeaBloa — Docs  not 
devest  beir. — Possession  of  administrator 
does  not  devest  heir  or  devisee  of  fee;  his 
possession  is  for  heirs  or  devisees  who  are 
owners  and  seized  In  fee  subject  to  tempo- 
rary right  of  administrator  to  possession, 
and  subject  to  defined  statutory  authority 
and  powers  of  sale  given  to  the  adminis- 
trator.— Ryer  v.  Fletcher  Ryer  Co.,  126  Cal. 
482,  484,  68  Pac.  908. 

13.  Same— !■  same  mm  poaaeoalan  of  taclra 

or  devisees. — Section  1682,  post,  refers  to 
and  contemplates  actions  by  heirs  or  devi- 
sees for  quieting  title  to  and  partitioning 
property  of  estate.  Intent  being  to  give  heirs 
or  devisees  all  rights  which  actual  posses- 
sion would  give  them,  and  to  make  posses- 
sion of  administrator  same  as  if  heirs  or 
deviseeS'  were  actually  In  possession,  pre- 
serving, however,  all  rights  of  azaoutor  or 
administrator  for  purposes  of  administra- 
tion only. — Ryer  v.  Fletcher  Ryer  Co.,  126 
Cal.  482,  484,  68  Pac.  908. 

14.  Appointment  of  hat  one  referee — In- 
stead of  tbrce,  even  If  Irregular,  would  not 
avoid  the  Judgment  being  an  error  that 
could  not  be  taken  advantage  of  or  inquired 
into  collaterally. — Baldwin  v.  Foster,  167 
Cal.  643,  648,  108  Pac.  714. 

IB.  AHorney'a  fee*— Allowance  of  eatop- 
pel. — Where  the  court  makes  an  allowance 
of  attorney's  fees  iil  favor  of  the  plaintiff 
and  also  in  favor  of  two  of  the  defendants, 
a  defendant  consenting  to  the  allowance'  to 
the  other  defendant  and  requesting  that  one 
be  made  to  him  also.  Is  estopped  from  ob- 
jecting thereto  on  appeal. — Scale  v,  Carr, 
166  Cal.  677,  678,  102  Pac.  2S3. 

le.  Same— Allowance  to  partlca,  not  di- 
rect to  attoraey*. — The  allowance  contem- 
plates that  the  allowance  for  attorneys'  lees 
in  a  suit  for  partition  should  be  made  to 
the  parties  and  not  direct  to  the  attorneys. 
—Bennett  v.  Potter,  ISO  Cal.  786,  188  Pac. 
156. 

IT.  Barred— Action  not,  withont  ndvcrae 
poMBcaaloa,  or  repndlntlon  or  triut. — Where 
there  has  been  no  adverse  possession  by 
any  one  of  tenants  In  common,  and  where 
plaintiff  was  as  much  In  possession  as  any 
of  co-tenant,  or.  If  possesstan  was  held  by 
trustee,  it  was  as  mucli  possession  of  plaln- 
tin  as  of  other  co-tenants,  and  there  was  no 
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poBsessIOD  such  as  to  put  plaintiff  on  In- 
quiry,  and  no  open  repudiation  of  any  trust 
by  trustee,  and  certainly  none  ever  known 
to  plaintiff,  plaintiff  is  not  barred  from 
bringing  liia  action  Id  partition. — Watson 
T.  Sutro.  8S  Cal.  600,  S20,  24  Fac.  172,  25 
Pac.  «4. 

18.    ComplalBt— Mut  abow  prtmary  factM. 

— Complaint  brought  for  partition  of  real 
estate,  must  show  primary  facta  upon  which 
right  to  partition  Is  founded,  under  this 
section  (Practice  Act  9  264). — Bradley  v. 
Harkness,  2S  Cal.  69,  7S. 

IS.  Same— N*c4  net  »k  for  particular 
in*d«  of  partition. — Manner  In  which  parti- 
tion is  to  be  made  constitutes  no  part  of 
cause  of  action,  but  is  merely  a  part  of 
relief.  White  It  is  proper  and  perhaps  ad- 
visable to  aslc  for  particular  mode  of  par- 
tition— there  being  two  provided  by  statute 
— and  to  that  end  allege  facts  upon  which 
plaintiff  relies  for  particular  mode  which 
he  seeks,  yet  this  is  not  Indispensable,  and 
complaint  which  Is  silent  upon  subject  la 
good.— De  Uprey  v,  De  Uprey,  27  Cal.  380, 
332.  87  Am.  Dec.  81. 

'■£Q.  Saase — Need  atatc  only  facta  ennner^ 
■ted  la  thla  aeetloii.  —  No  facts  need  be 
stated  in  complaint  In  partition  except  such 
as  are  found  enumerated  in  section  ^64 
Practice  Act,  and  specification  of  Interest 
of  each  party  Interested  In  land,  so  far  as 
known  to  plaintiff,  as  provided  in  section 
265  of  that  act. — De  Uprey  v.  De  Uprey,  27 
Cal.  330,  331,  87  Am.  Dec.  81. 

31.  Saaie — Need  state  only  tkat  partition 
vmm  not  be  audo  ky  metca  and  boHnda. — 
Whether  partition  can  or  can  not  be  made 
by  metea  and  bounda  Is  purely  question  of 
fact,  and  la  ultimate  fact  to  be  found,  and, 
therefore,  only  fact  necessary  to  be  averred 
under  system  of  pleading  in  this  state.  Con- 
stituent facts,  or  those  which  lie  behind, 
are  merely  probative  and  need  not  be 
averred. — De  Uprey  v.  De  Uprey,  27  Cal. 
330,  332,  87  Am.  Dec.  81. 

23.  Same— Sbonld  caataln  description  of 
premiaMf— Whether  partition  can  or  can 
not  be  made  by  metes  and  bounds  la  purely 
question  of  fact,  and  ia  legitimate  fact  to  be 
found,  and,  therefore,  only  fact  necessary 
to  be  averred  under  any  system  of  pleading 
with  which  the  court  is  acquainted.  Con- 
stituent facts  or  those  which  He  behind,  are 
merely  probative,  and  need  not  be  averred, 
but  it  may  be  safely  affirmed  that  bare  de- 
scription of  premises  contained  in  complaint 
may  sufBclently  ahonr  that  a  partition  by 
metes  and  bounds  can  be  made,  without 
prejudice. — De  Uprey  v.  De  Uprey,  27  Cal. 
330.  382,  87  Am.  Dec.  81. 

3S.  Same— Sbonld  state  only  faetk  Indl- 
eated  In  this  and  neat  anceeeding  aectlea. 

— No  facts  need  be  stated  in  complaint 
except  such  as  are  found  enumerated  In  sec- 
tion 264  Practice  Act,  which  provides  for 
the  cause  of  action  In  partition  and  defines 
factB  upon  which  it  rests:  and  sperlftcatlon 
of  interest  of  each  party  Interested  in  land. 


so  far  as  known  to  the  plaintiff,  as  pro- 
vided in  section  265  of  that  act  (B  763, 
post). — De  Uprey  v.  De  Uprey,  27  Cal.  380, 

332,  87  Am.  Dec.  81. 

24.    Construction  of  nrotloa— In'  general. 

— Partition  may  be  had  of  real  property 
held  and  occupied  by  several  persons  as 
coparceners.  Joint  tenants,  or  tenants  In 
common,  atKiordlng  to  their  respective  rights 
and  interest  in  It,  whether  estate  which 
they  owned  therein  be  estate  of  inheritance 
or  for  life  or  lives  or  for  years. — Smith  v. 
Cooley,  65  Cal.  46,  47.  2  Pac.  880. 

3S.  Sanic — Aetlon  divide*  land  and  aettlea 

title. — Proceeding  in  partition  answers  the 
double  purpose  of  dividing  land  and  set- 
tling title,  and  mere  fact  of  adverse  hold- 
ing by  defendant  constitutes  no  objection 
to  proceedings. — Martin  v.  Walker,  58  Cal. 
590.  596. 

20.  Same  — ■  For  partition  or  sale. — Pro- 
ceedings may  be  instituted  by  any  of  co- 
tenants  of  real  property,  as  provided  In 
this  section,  for  partition  thereof  according 
to  their  respective  rights,  or  for  sale  thereof, 
if  it  appear  that  partition  can  not  be  made 
without  great  prejudice  to  owners. — ^Lorens 
v.  Jacoba,  58  Cal.  24,  2fi. 

37,  Sane— Not  to  be  conatrwd  repe- 
tition of  other  provUlona.—Statute  must  be 
so  construed  as  to  give  effect,  if  possible, 
to  every  portion  of  It,  and  without  rejecting 
any  pari  as  surplusage  or  treating  it  as 
repetition  of  provision  already  made.  Pro- 
vision is  made  In  first  clause  of  section  264 
Practice  Act  for  Joint  tenants  and  tenants 
in  common  of  general  tract,  and  to  hold 
that  those  mentioned  as  having  an  interest 
in  property  must  be  restricted  to  such  as 
are  Joint  tenanta  or  tenants  in  common  of 
whole  would  make  provision  useless  repeti- 
tion.— Gates  V.  Salmon.  35  Cal.  576,  687,  96 
Am.  Dec.  139. . 

Z8,  Sam  ^—Sections  to  be  cwniitrned  to- 
gether. —  The  corresponding  provision  of 
Practice  Act  waa  not  limited  to  those  who 
were  Joint  tenants  or  tenants  In  common 
of  whole  tract  of  which  partition  was 
sought,  and  the  aectlon  had  to  be  construed 
with  regard  to  section  268  of  that  act 
(which  now  is  1  756,  post),  which  had  ma- 
terial bearing  upon  point. — Gates  v.  Sal- 
mon, 35  Cal.  576,  586.  95  Am.  Dec.  139. 

29.  CoBtribntlon  and  snbrogatlon. — In  an 

action  for  partition  the  plaintiff  can  not 
have  an  accounting  and  contribution  from 
his  co-tenant  for  the  latter's  proportionate 
part  of  expenditures  made  by  the  plaintiff 
for  the  benefit  of  the  common  property.  If 
the  expenditures  were  made  more  than  two 
years  prior  to  the  commencement  of  the 
action  and  after  the  plaintiff  had  repudi- 
ated the  existence  of  the  co-tenancy. — Will- 
mon  V,  Koyer,  168  Cal.  369,  L.  R.  A.  1916B, 
961.  143  Pac.  694. 

30.  The  plaintiff  In  an  action  for  parti- 
tion, although  he  has  repudiated  the  co- 
tenancy, is  entitled  to  contribution  for 
expenditures  made  within  two  years  of  the 
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commencement  of  the  action,  for  taxes, 
'  street  Baaessments,  and  attorney's  fees  In 
defending  actions  brought  by  a  third  per- 
son alCectlnff  the  common  property. — WUI- 
mon  V.  Koyer.  168  Cal.  S69.  L.  R.  A.  1915B, 
961.  143'  Pac.  694. 

31.  But  such  plaintiff  Is  not  entitled  to 
Interest  on  the  expenditures,  prior  to  the 
entry  of  Judgment  determining  the  lia- 
bility of  the  defendant  for  contribution.— 
Wlllmon  V.  Koyer.  168  Cal.  369,  L.  R.  A. 
1915B.   961.   143  Pac.  694. 

3^.  In  an  action  for  partition  and  for  an 
accounting  for  expenditures  made  by  the 
pluintlfC  for  the  benefit  of  the  common 
property,  it  is  proper  to  charge  the  portion 
of  the  property  assigned  to  the  defendant 
with  a  Hen  for  the  payment' of  the  amount 
found  to  be  due  from  him  to  the  plaintiff 
on  account  of  such  expenditures. — Wlllmon 
V.  Koyer.  168  Cal.  369,  U  R.  A.  1915B,  961, 
143  Pac.  694. 

33.  In  the  event  that  foreclosure  pro- 
ceedings become  necessary  by  reason  of 
the  failure  of  the  owners  In  severalty  of 
the  mortgaged  property  to  contribute 
equally  to  the  payment  of  the  mortgage- 
debt,  the  particular  owner  who  may  be 
eonipelled  to  pay  the  entire  debt  will  be 
rightfully  and  readily  subrogated,  to  the 
extent  of  the  excess  payment,  to  the  In- 
terests of  the  mortgagee  in  a  proper  pro- 
ceeding Instituted  for  that  purpose. — Rich 
V.  Smith,  20  Cal.  App.  Dec.  461,  148  Pac. 
645. 

34.  When  one  tenant  In  common  has 
paid  a  debt  or  obligation  for  the  benefit 
of  the  joint  property,  or  has  discharged  a 
lien  or  assessment  Imposed  upon  ft  as  a 
common  burden,  he  Is  entitled  as  matter 
of  right  to  have  his  co-tenant,  who  has  re- 
ceived the  benefit  of  it,  refund  to  him  his 
proportionate  share  of  the  amount  paid, 
and  it  is  proper  to  provide  in  the  decree 
of  partition  that  the  share  of  the  latter 
be  charged  with  a  lien  therefor. — Rich  v. 
Smith.  20  Cal.  App.  Dec.  461,  148  Pac.  545. 

SB.  Co-tenaaey  and  eopartnenhlp— Dif- 
ferentiated.—  Tenancy  in  common  results 
from  rule  of  law  by  which  It  is  also  con- 
trolled and  governed;  and  partnership,  on 
contrary,  is  result  of  agreement  between 
parties,  which  also  supplies  rules  for  its 
government.  Former  relation  is  undisturbed 
by  change  of  tenants,  but  latter  admits  of 
-no  change  as  to  its  members;  and  where 
change  taltes  place  by  consent  and  agree- 
ment of  all  parties  concerned,  old  firm  Is 
thereby  dissolved  and  new  one  created. 
Thus  incidents  annexed  to  each  have  dif- 
ferent origin  and  are  diverse. — Bradley  v. 
Harkness,   26  Cal.  69.  78. 

36.  Decree  of  Mile  for  partltloa  of  pro- 
c«eda— StIpalatloB  of  Jotat  owmtm. — Where 
it  appeared  that  partition  could  not  be  made 
without  great  prejudice  to  the  owners,  the 
court  may  decree  a  sale,  even  though  by 
agreement  of  the  owners  it  was  provided 
that  no  sale  should  be  made  except  by  a 
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Joint  transfer. — Vollmer  v.  Wheeler,  42  Cal. 
App.  1.   183  Pac.  264. 

ST.  DiMcretion  of  court. — Courts  favor 
partition  in  kind  when  pcssible:  but  It  is. 
In  most  cases,  a  matter  of  discretion  in 
the  trial  court  whether  to  order  tlie  one 
or  the  other.  In  the  present  case,  held,  no  . 
abuse  of  discretion  shown. — Hullar.v.  Hul- 
ler.  14  Cal.  App,  349,  112  Pac.  200, ' 

58.  Dltcliea  tu  mlnlBg  Matrleta— Proprie- 
tors tenants  in  eommon.^ — In  absence  of  any 
special  facts  constituting  them  something 

else,  proprietors  of  ditches,  in  mining  dis-, 
tricts,  are  tenants  In  common  of  real  es- 
tate, and  their  rights  In  ditch  and  In 
profits  arising  from  sales  of  water,  al- 
though in  latter  respect  analogous  to  those 
of  copartners,  are  governed  by  law  of  ten- 
ancy In  common. — ^Bradley  v.  Harkness,  26 
Cal.  69,  76. 

59.  Bnforccment  of  delivery  of  deed — 
Pnmoant  to  ovrecnicnt^In  an  action  be- 
tween tenants  in  common  to  compel  the 
delivery  of  a  deed  executed  by  the  defend- 
ant to  the  plaintiff  In  pursuance  of  their 
agreement  for  the  partition  of  the  land 
held  by  them  in  common,  the  evidence  In 
sufficient  to  sustain  the  finding  that  there 
was  no  mistake  In  the  description  of  the 
property  referred  to  In  the  deed. — Ellsworth 
v.  Palmtag,  168  Cal.  360.  143  Pac.  602. 

40.  Such  action  Is  not  one  for  the  specific 
performance  of  a  contract  of  sale  and  pur- 
chase, and  the  adequacy  of  the  considera- 
tion paid  by  the  plaintiff  for  the  land  Is 
not  involved. — Ellsworth  v.  Palmtag.  168 
Cal.  S60,  143  Pac.  602. 

41.  B^uitable   catate    In    land  — Is  real 

property-,  and  must  descend  In  case  of  In- 
testacy as  legal  estates.  In  most  cases,  in 
this  state,  difference  between  equitable  and 
legal  estates  is  of  no  practical  importance. 
They  are  both  estates  originating  by  law 
and  held  under  law,  and  In  that  sense  are 
legal  estates,  and  object  of  the  code  being 
to  permit  but  one  form  of  action,  in  which 
either  or  both  legal  or  equitable  remedies 
may  be  sought,  it  would  b£  unwarrantable 
to  hold  that  this  did  not  apply  to  actions 
of  partition. — Watson  v.  Sutro,  86  Cal.  500. 
527,  24  Pac.  172,  26  Pac.  64. 

43.  Same — Owner  of.  may  iiae.  and.  If 
co-tenant,  have  partition. — Where  legal  and 
equitable  remedies  relate  to  same  subject- 
matter,  there  is  no  reason  why  owner  of 
equitable  title  may  not  sue  to  establish  his 
right,  and,  when  so  established,  If  he  la 
tenant  in  common,  ask  for  and  have  par- 
titlon  of  common  estate. — Watson  v.  Sutro 
86  Cal.  600.  527.  24  Pac.  172,  26  Pac.  64. 

48.  BKtate  only  la  land — Without  poa- 
>e>Nlon  as  co-tenant,  doe*  not  >aiitaln  aettoa, 
— Supreme  court  has  gone  to  great  length 
In  upholding  right  of  tenant  in  common  to 
maintain  action,  where  he  had  right  to 
present  possession,  although  not  in  actual 
possession:  but  it  does  not  go  to  the  extent 
of  holding  that  any  person,  having  estate 
in  land,  but  not  holding  as  coparcener,  loinr 
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tenant,  or  tenant  In  common,  can  main- 
lain  action  for  partition. — Jameson  v.  Hay- 
ward.  106  Cal.  682,  686.  46  Am.  St.  Rep.  268, 
S9  Pac.  1078. 

44.  Sain»— Several  mmr  own  wltboat  be- 
iasr  co-tHantM.^ — Under  this  section  It  is  only 
the  co-tenanta  mentioned  who  hold  and  are 
in  posaession  of  real  estate  who  can  bring 
action  for  partition,  and  it  la  only  that 
real  property  which  is  thus  held  by  them 
that  can  be  partitioned.  It  is  the. co-tenancy 
which  gives  right  to  partition.  Several  per- 
sons may  own  thing  without  being  co- 
tenants  thereof,  and.  In  such  case,  under 
statute  like  our  own,  no  partition  can  be ' 
had. — Jameson  v.  Hayward.  106  Cal.  682, 
686.  46  Am.  St.  Rep.  268,  89  Pac.  1078. 

45.  Fact  that  plalntllT  Is  entitled  to  ex- 
eluslve  poHvuitlon  until  the  expiration  of  a 
lease  held  by  him  would  seem  to  be  no 
dllTerenl  in  the  way  of  a  partition  subject 
to  said  temporary  possession. — Buhrmeister 
V.  BuhrmelBter,  10  Cal.  App.  392,  396,  102 
Pac.  221. 

4fl.  Fornier  adjndlcatloa. — In  this  action 
in  partition  it  is  held  that  the  question  of 
the  title  to  both  pieces  of  property  involved 
was  adjudicated  in  the  case  of  Laurlceila  v. 
Laurlcella.  161  Cal.  61,  which  was  a  suit  for 
the  establishment  and  enforcement  of  a 
constructive  trust,  that  la,  for  a  decree  de- 
claring that  the  property  waa  held  In  trunt 
by  the  plaintllT  In  this  action  In  partition 
for  the  benefit  of  her  husband  during  his 
life,  and,  upon  hia  death,  one-half  thereof 
to  be  conveyed  In  equal  shares  to  the  father 
and  mother  of  the  husband  (the  defendants 
In  the  action  in  partition)  and  the  other 
one-half  to  he  retained  by  the  wife,  and 
that  the  judgment  in  the  former  action 
operates  as  an  estoppel  to  the  maintenance 
of  the  present  action  wherein  the  plaintiff 
seeks  to  obtain  a  greater  interest  In  the 
property  than  was  awarded  her  by  such 
Judgment. — Oluffre  v.  Laurlcella.  26  Cal. 
App.  422,  143  Pac.  1061. 

47.  Homntcad — AHlsned  to  widow,  prop-  . 
erly  reMervcd— Partition  of  reHldne. — Where, 
In  the  administration  of  a  deceased  hus- 
band's estate  comprising  three  hundred 
twenty  acres  of  land,  a  homestead  was  as- 
signed to  the  widow  of  twenty-flve  acres 
across  the  northerly  boundary  of  the  tract. 
Including  the  Improvements,  and  the  estate 
was  distributed  to  the  heirs  as  tenants  In 
common,  subject  to  such  homestead.  It  1b 
held  that  In  a  subsequent  action  for  parti- 
tion by  the  widow,  between  herself  and  the 
remaining  heirs,  of  the  remaining  two  hun- 
dred ninety-five  acres,  reserving  the  home- 
stead right,  the  court  properly  confined  its 
interlocutory  decree  of  partition  to  such 
two  hundred  ninety-five  acres,  and  reserved 
and  refused  to  partition  or  sell  the  home- 
stead right. — ^Uilts  V.  Stump.  20  Cal.  App.  84. 
128  Pac  349. 

48.  gote— Jfatitre  of  hontcotcad-rlsfet— 
fiaeapable  of  compnlsorT'  partltloa  or  aale. 
— The  homestead  Interest  In  land  Is  the 
olTspring  of  Itatute,  created  for  the  benev- 


olent purpose  of  furnlshincf  a  home  to  such 
person  or  persons  to  whom  the  law  awards 
It,  as  a  sanctuary  against  any  hostile  at- 
tack. The  homestead-right  assigned  to  the 
widow,  having  bepn  carved  out  of  the  hus- 
band's separate  estate  for  the  term  of  her 
natural  life,  she  does  not  hold  her  interest 
during  such  term,  either  aa  parcenary,  joint 
tenant,  or  tenant  In  common.  Her  home- 
stead is  of  such  a  nature  as  to  be  In- 
capable of  compulsory  partition  or  sale. 
The  above  section  was  not  Intended  to 
authorize  the  partition  of  the  homestead 
interest  during  the  term  of  Its  enjoyment. 
—Mills  V.  Stump,  20  Cal.  App.  84.  128  Pac. 
349. 

49.  Same— Partition  of  not  authorised. — 

Section  752  of  the  Code  of  Civil  Procedure 
was  not  Intended  to  authorize  the  partition 
of  the  homestead  interest  during  Its  en- 
joyment.— Mills  V.  Stump,  20  Cal.  Apt*.  84, 
128  Pac.  349,  3BZ. 

50.  ImprovementH,  and  allowance  there- 
for.— In  this  action  for  partition  of  a  tract 
of  land  wherein  the  defendant,  by  way  of 
croas-complaint,  sought  Judgment  against 
the  plaintiff  for  money  expended  In  Improv- 
ing and  preserving  the  common  property 
by  leveling  and  bulkheading  It,  the  findings 
fixing  the  cost  of  such  improvements  and 
refusing  to  allow  the  defendant  anything 
therefor  are  contrary  to  the  evidence,  wliich 
Is  not  confiicting  either  as  to  the  necesalty 
for  the  improvements  or  their  cost. — Ventre 
V.  Tlacornia,  23  Cal.  App.  598,  138  Pac.  954. 

51.  If  In  such  case  the  improvements 
were  necessary  and  the'  plaintiff  shared  in 
the  benefits  thereof,  he  Is  chargeable  with 
his  proportion  of  their  cost,  though  they 
were  made  without  his  consent,  express  or 
Implied. — Ventre  v.  Tlacornia.  23  Cal.  App. 
598,  137  Pac.  954. 

52.  A  co-tenant,  seeking  partition  of  the 
common  property  at  the  handa  of  a  court 
of  equity,  will  be  granted  relief  only  upon 
the  condition  that  the  equitable  rights  of 
his  co-owner  will  be  respected  and  pro- 
tected. Therefore,  where  one  tenant  in 
common  has,  in  good  faith,  with  or  with- 
out the  consent  of  his  co-tenant,  expended 
money  In  making  permanent  Improvements 
which  were  necessary  to  the  preservation 
of  the  common  property,  partition  should 
not  be  decreed  without  first  counting  the 
cost  of  such  Improvements  and  making  a 
suitable  allowance  for  them. — ^Ventre  v. 
Tlscomia,  28  Cal.  App.  698,  138  Pac.  9E4,  . 

68.  Zf.  as  appears  to  be  true,  the  evi- 
dence In  the  present  case  shows  without 
conflict  that  the  Improvements  to  the  com- 
mon property  were  necessary  to  Its  preser- 
vation and  enhance  Its  rental  value,  then 
the  plaintiff  should  have  been  put  to  his 
election  either  to  contribute  equally  to  the 
undisputed  cost  of  the  Improvements,  or 
else  relinquish  all  claim  to  a  share  of  the 
Increased  rentals  resulting  therefrom. — 
Ventre  v.  Tlscornla,  28  Cal.  App.  698,  138 
Pac.  »64. 
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54,  Th«  flnding  of  the  lower  court  In 
this  case,  relation  to  the  neceseltr  and 
cost  of  the  improvementB  In  question,  can 
not  be  Justified  upon  the  theory  that  the 
ImproTements  were  made  by  the  defendant 
In  the  character  of  an  ordinary  tenant  at 
will  of  the  plaintiff.  The  case  was  not 
tried,  either  In  whole  or  In  part,  upon  the 
theory  that  the  relation  of  landlord  and 
tenant  existed  between  the  parties  to  the 
partition:  but  was  heard  and  determined 
solely  upon  the  issue  of  the  relative  rights 
of  the  parties  as  tenants  In  common — -Ven- 
tre V.  Tiscornia.  28  Cal.  App.  S98,  138.  Pac. 
»B4. 

OS.  Mm^  be  bad  !■  one  actloB.  of  two  or 
no  re  tracts  or  parcels  of  land  and  the  fact 
that  such  tracts  are  situated  In  dlfTerent 
counties  can  not  affect  this  right,  the  action 
being  maintainable  In  such  a  case  In  any 
county  In  which  a  part  of  the  property  is 
situated.— MIddlecoff  v.  Cronlse,  165  Cal. 
I8B.  188,  100  Pao.  232. 

See  pars.  81-83,  this  note. 

Am  to  tracts  sltuted  In  dIflcKBt  CMBtlea, 

see  par.  90,  this  note. 

56.  Where  the  requisite  unity  of  title  as 
to  the  co-tenants  exists  the  claims  of  any 
and  all  persons  adverse  to  the  co-tenants 
in  regard  to  the  property  may  be  deter- 
mined In  the  action  in  order  to  settle  all 
controversies  to  the  title  In  one  action,  and 
equitably  apportion  the  property  of  the 
defendant.  Such  a  determination  of  ad- 
verse claims  is  merely  Incidental  to  the 
main  purpose  of  the  action — the  partition 
of  the  property  held  In  co-tenancy. — Mid- 
dlecoff  V.  Cronlse.  165  Cal.  185,  191.  100  Pac. 
232. 

67.  With  the  exception  hereafter  noted 
(par.  58,  this  note),  while  two  or  more 
parcels  of  land  may  be  the  subject-matter 
of  a  single  proceeding  tor  partition  even 
though  the  Interest  of  each  co-tenant  Is 
not  the  same  in  each  parcel.  In  order  to 
Justify  such  union  in  one  suit,  each  parcel 
of  land  must  be  owned  by  the  same  per- 
son.— MIddlecoff  v.  Cronise,  155  CaL  186, 
188,  100  Pac.  232. 

58.  The  exception  to  the  rule  last  stated 
Is  one  based  on  the  universally  accepted 
doctrine  that  one  co-tenant  can  not  by  a 
conveyance  of  his  Interest  in  a  portion  of 
the  property  helil  In  common,  etc.,  prejudice 
the  rights  of  hla  co-tenanU.  The  grantee 
or  successor  of  such  co-tenant  simply  steps 
Into  the  shoes  of  his  grantor,  subject  to 
all 'the  rlvhts  of  the  other  co-tenants  and 
their  successors  as  to  partition,  and  In 
such  a  case  a  necessary  party  defendant 
may  be  a  co-tenant  only  as  to  one  of  the 
parcels  involved,  and  the  fact  that  he  is 
not  Interested  In  the  other  parcels  Is  no 
ground  of  objection  to  the  Joinder  in  one 
action  of  the  various  parcels  of  land. — MId- 
dlecoff V.  Cronise,  1S6  Cal.  186,  189,  100  Pac. 
232. 

00.  "MlMlav  vight**—- Is  mm  lacorporeal 
hcredltaaieHt*  umA  laeapaUc  at  partition.— 


"Mining  right"  upon  speclflc  piece  of  ground 
la  right  to  enter  upon  and  occupy  grouiid 
for  purpose  of  working  It,  either  by  un- 
derground excavations  or  open  workings, 
to  obtain  from  it  minerals  or  ores  which 
may  be  deposited  therein ;  and  as  incor- 
poreal hereditament  it  is  subject  to  gpneral 
rules  which  govern  enjoyment  of  real  prop- 
erty, and  is  not  In  its  nature  capable  of 
partition,  because  division  of  the  right 
would  enlarge  original  grant  beyond  in- 
tention of  grantor,  and  likewise  prove 
greater  charge  than  was  originally  in- 
tended by  owner  of  the  soil,  and  because, 
so  long  as  minerals  and  ores,  which  are 
subject  of  servitude,  are  In  place,  un- 
worked.  and  unaevered  from  soli,  they  are 
incapable  of  allotment  according  to  quality 
and  quantity  relatively  considered. — Smith 
V.  Cooley,  65  Cal.  46,  47,  2  Pac.  880. 

Am  to  partition  at  mines,  see  note  9  Am. 

St.  Rep.  884. 

90.  Object  of  partition  —  Poseesslon  of 
co-tenants  In  severalty— FosneHlon  maKt  be 
enforceable  —  Injustice    not  allowed. — The 

object  of  partition  Is  to  enable  the  co-ten- 
ants to  enjoy  the  possession  In  severalty, 
and  not  to  be  compelled  to  submit  to  Joint 
possession.  It  Is  not  Intended  to  try  the 
title  to  land,  and  where  possession  can 
not  be  effected  as  the  result  of  the  parti- 
tion, there  ia  no  neceaalty  for  making  it. 
It  can  not  be  allowed  where  injustice  and 
wrong  would  result  from  It,  on  account  of 
part  of  the  land  being  subject  to  a  home- 
stead.— Mills  V.  Stump,  20  Cal.  App.  84,  128 
Pac.  849. 

01,  Obiectlon  to  refercea*  report. — ^Wfaere 
referees  In  partition  proceedings  do  not 
comply  with  the  interlocutory  decree,  and 
hence  do  not  preserve  the  rights  of  all 
parties  In  interest,  objection  to  their  report 
will  afford  ample  remedy  to  the  party 
claiming  to  be  aggrieved  thereby.— Rich  v. 
Smith,  20  Cal.  App.  Dec.  4«1,  148  Pac  545. 

02.  Operation  of  nctlon  enlarged. — Opera- 
tion on  the  action  of  partition  as  known 
at  the  law  has  been  greatly  enlarged.  It 
Is  more  comprehensive  here  than  In  many 
other  Jurisdictions. — Buhrmelater  v.  Buhr- 
melater,  10  Cal.  App.  392,  395,  102  Pac.  221. 

•8,  Oral  agreement  between  pnrtlcs  to  a 
suit  in  partition  that  the  party  to  whom 
a  certain  piece  was  awarded  should  give 
to  the  others  a  right  of  way  across  it, 
confers  an  estate  In  real  property  and,  not 
being  carried  Into  the  decree  in  partition, 
ts  within  the  statute  of  frauds  and  void. — 
Oliver  V.  Burnett,  10  Cal.  App.  403,  408,  102 
Pac.  223. 

84.  Partlcniar  portions  of  general  tract— 
Can  not  be  appropriated  br  '"■c  co-tenant, — 
One  tenant  can  not  appropriate  to  himst>lf 
any  particular  portion  of  general  tract  men- 
tioned In  action  for  partition;  as,  upon 
partition,  which  may  be  claimed  by  co- 
tenants  at  any  time,  parcel  may  be  entirely 
set  apart  in  severalty  to  co-tenant.  He  can 
not  defeat  this  possible  result  whilst  re- 
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tainlog  bis  Interest,  nor  caa  he  be  defeated 
by  transfer  of  bis  Interest.  He  can  not,  of 
course.  Invest  his  grantee  wltb  rights 
greater  than  he  possesses.  Orantflo  must 
take,  therefore,  subject  to  oontinseney  of 
loss  of  premlaet^  If  on  partition  of  ffoneral 
tract  they  should  be  allotted  to  ffrantor. — 
Stark  T.  Barrett.  16  Cal.  862,  S«8:  Gates  v. 
Salmon,  S6  Cal.  S7S,  ESS,  S6  Am.  Dec  1S». 

A«  to  whCB  eoBtlMVent  er  ftit«rc  estates 
are  eabjcet  to  paiutloa,  see  note  SS  Am. 
St.  Rep.  77S. 

OB.  Partltlmi  mmmmg  coteaaats. — ^A  suit 
in  partition  under  our  code  la,  In  Its  nature 
and  essence,  equitable,  just  and  proper,  and 
will  not  only  allot  to  a  co-tenant  that  part 
of  the  common  land  upon  which  he  has 
valuable  Improvementa,  but  will  also  set 
apart  a  specific  tract  to  the  share  of  a 
co-tenant  who  bas  undertaken  to  convey 
the  title  in  fee  to  such  tract  In  severalty, 
so  that  the  grantee  may  have  that  which 
Is  Justly  his.  when  such  disposition  of  the 
land  can  be  made  without  material  Injury 
to  the  rlshts  and  interest  of  the  other  co- 
tenants. — East  Shore  Co.  v.  Richmond  Belt 
R.,  172  Cal.  174,  165  Pac.  999. 

ttt.  Party  necessary — All  persons  haTlns 
lesal  or  caaltable  claims. — Where  owner  of 
undivided  estate  rightfully  commences  ac- 
tion for  partition,  all  persons,  claiming 
llena  or  equitable  rights  on  or  In  estates 
of  their  co-tenants,  are  properly  made  de- 
fendants from  necessity.  Otherwise,  one 
tenant  In  common,  by  keeping  hli  share 
covered  by  liens  and  trusts,  could  deprive 
hia  co-tenants  of  their  right  of  partition 
(dia.  op.  McFarland,  J.). — Watson  v.  Sutro, 
86  Cal.  600,  62»,  24  Pac.  172,  26  Pac.  6S. 

That  parchaseni  aot  of  record  need  not 
be  made  parties,  see,  post,  !  754  and  note. 

ST.  Base— Grantee  of  spednl  location — 

Grantee  of  special  location  occupies,  as  to 
it.  Identical  position  that  his  grantor  held. 
Immediately  before  he  executed  convey- 
ance, and  holder  of  special  location  Is  nec- 
essary party  to  action  for  partition  of  gen- 
eral tracts — Gates  v.  Salmon,  86  Cal.  676, 
697,  96  Am.  Deo.  XS9. 

68.  Respondents,  in  order  to  maintain 
action  In  partition,  must  adopt  view  that 
holders  of  special  locations  are  necessary 
parties,  IC  it  is  true  that  grantor,  upon 
execution  oC  his  conveyance  of  special  loca- 
tion, parts  With  all  Interest  therein,  and 
must  also  support  a  liberal  construction  of 
section  264  Practice  Act. — Gates  v.  Salmon, 
3&  Cal.  676,  596.  96  Am.  Dec.  139. 

69.  If  holder  of  special  location  Is  re- 
garded as  unnecessary  and  Improper  party, 
while  he  holds  conveyance  from  any  one  of 
co-tenants,  he  will  not  be  rendered  compe- 
tent to  participate  as  party  to  action  by 
receiving  further  conveyances  from  remain- 
ing co-tenants,  nor  can  his  possession  be 
strengthened.  In  consequence  of  his 
grantor's  subsequent  conveyance  to  other 
tenants  In  common,  or  to  strangers  by 
speclflc  locations,  or  otherwise,  sufficient  to 


cover  all  general  tract  remaining  after  htn 
conveyance  of  first  special  location. — Gates 
V.  Salmon,  36  Cal.  676,  589,  96  Am.  Dec.  139. 

70.  Same— Not,  when  one  has  no  Men  of 
record. — Flalntifl  In  partition  Is  not  called 
upon  to  make  person  who  has  no  lien  of 
record  when  suit  la  commenced,  party  de- 
fendant. — Towle  Bros.  Co.  v.  Quinn,  141  Cal. 
382,  385,  74  Pac.  1046. 

As  to  who  may  compel  partition,  see  note 
67  Am.  Dec.  703. 

71.  Property  subject  to  mortgage  and 
contract  of  sale. — In  an  action  for  partition 
of  several  ,tract8  of  land  subject  to  subsiet- 
ing  mortgages  and  executory  contracts  of 
sale,  the  mortgagees  and  parties  to  the  con- 
tracts can  not  be  deprived  of  the  right 
granted  to  them  by  the  contracts  to  look 
and  resort  wholly  and  solely  to  the  par- 
ticular pieces  of  property  originally  mort- 
gaged or  contracted  for  In  satisfaction  of 
their  mortgages  or  in  execution  of  their 
contracts,  and  if  the  decree  of  partition  In 
any  manner  alters  or  Impairs  the  scope  and 
effect  of  either.  It  Is  subject  to  reversal 
upon  the  appeal  of  any  or  all  of  the  ag- 
grieved parties. — Rich  v.  Smith,  20  Cal.  App. 
Dec  461,  148  Pao.  646. 

72.  In  this  action  for  the  partition  of 
several  tracts  of  land  subject  to  mortgage 
Hens  and  executory  contracts  of  sale,  the 
Interlocutory  decree  directing  physical  par- 
tition of  the  land  does  not  contemplate  that 
the  referees  will  and  must  treat  all  of  the 
lands  as  a  single  tract,  and  then  proceed  to 
divide  the  same  into  two  equal  parts,  quan- 
tity and  quality  considered,  without  regard 
to  the  existence  of  the  outstanding  mort- 
gages and  contracts,  but  contemplates  that 
In  making  partition  the  referee  shall  con- 
sider the  existence  as  well  as  the  scope  and 
ellect  of  the  outstanding  mortgages  and 
contracts  of  sale,  and  may,  when  making 
partition,  treat  the  particular  parts  and 
parcels  of  the  common  property  covered  by 
the  mortgages  and  the  contracts  of  sale 
as  so  many  distinct  estates,  and  separately 
partition  them  as  such,  and  then  allot  them 
In  severalty  to  one  or  other  of  the  co-ten- 
ants, subject,  however,  to  the  existence  and 
satisfaction  of  such  liens. — Rich  v.  Smith, 
20  Cal.  App.  Dec.  461,  148  Pac.  645. 

78,  Same — Receiver, — In  the  event  that 
the  interested  parties  can  not  agree  as  to 
whom  payments  made  from  time  to  time 
under  th«  contracts  Of  sale  shall  be  made, 
the  court  may,  in  aid  of  the  final  Judgment  , 
In  partition,  appoint  a  receiver  for  that 
purpose  under  the  provisions  of  section  664. 
ante.— Rich  v.  Smith,  20  Cal.  App.  Dec. 
461,  148  Pac.  646. 

7-t.  Pzortalona  of  seetloB  IIM  of  Civil 
Code  under  which  a  transfer  of  real  prop- 
erty passes  all  easements  attached  thereto, 
etc..  applies  to  a  transfer  made  by  decree 
in  partition  and  the  latter  has  the  same 
effect  In  this  regard  as  the  deed  between 
the  parties. — Oliver  v.  Burnett,  10  Cal.  App. 
403,  406,    102  Pac.  223. 
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7B.  "Real  property,"  deflned. — The  "real 
property"  herein  referred  to  Is  that  to 
whlcb  luch  unity  of  title  exists  as  author- 
izes a  slnffU  action,  and  the  fact  that  the 
rights  of  adverse  occupants  of  the  land 
BOUffht  to  be  partitioned  may  be  put  in 
Issue,  tried,  and  determined,  does  not  pre- 
vent the  Joinder  of  different  tracts  of  land. 
— Mlddlecoff  V.  Cronise,  155  Cal.  191,  100 
Pac.  232. 

70.  Referee  after  sale  —  Cuatodlan  of 
fnndH. — Where  property  has  been  parti- 
tioned, the  sale  made,  and  the  money  In 
the  hands  of  the  referee,  such  referee  was 
not  the  mere  bailee  of  a  specific  fund  or  the 
c-ustodlan  of  ear>marfced  money  bclonslngr 
to  the  claimant  of  the  fund  as  assignee 
thereof.  He  was  the  custodian  of  funds 
lield  by  him  for  the  use  of  such  assignee, 
to  be  paid  him  when  the  precise  amounts 
due  should  be  determined.  The  only  ap- 
propriate action  which  the  assignee,  or  his 
affents,  could  maintain  aaralnst  the  referee, 
or  his  successor,  for  the  recovery  of  the 
money  due  would  be  an  action  of  debt  for 
money  had  and  received.  The  claim  as- 
sierned  was  a  pure  chose  In  action,  nor 
could  an  action  thereon  be  In  the  nature 
of  an  action  of  replevin. — Wldenmann  v. 
Weniser,  164  Cal.  667.  130  Pac.  421.  423. 

77.  Same  — Ponds  not  costodln  iKgim. — ■ 
Where  the  court,  in  a  partition  suit,  con- 
firmed the  sale  and  directed  the  distribu- 
tion of  the  proceeds  by  the  referees,  but  no 
money  had  been  paid  Into  court,  nor  had 
the  action  been  continued  thereafter  for  the 
disposition  of  any  such  money,  the  order 
had  become  fixed  In  that  court.  The  money 
was  not  even  in  custodia  legla  so  aa  to 
be  exempt  from  execution,  hence  a  pro- 
ceeding by  the  purchaser  under  execution  Is 
In  the  nature  of  a  proceeding  independent 
from  the  partition  suit,  and  the  assignee  of 
an  interest  (n  the  money  distributed  was 
entitled  to  notice  thereof. — Wldenmann  v. 
Weniger,  164  Cal.  fiS7,  130  Pac.  421,  424. 

78.  Remainderman  ont  ot  ponneKiiIoa  — 
RlKht  to  maintain  action. — Under  the  above 
section  as  amended  In  1919  atrlklng  from 
the  provisions  that  In  order  for  a  co-tenant 
to  maintain  an  action  In  partition  he  must 
hold  and  be  In  poasesslon  of  real  property, 
a  remainderman  out  of  possession  may 
maintain  an  action  In  partition,  although 
he  could  not  do  so  under  the  statute  as  It 
stood  before  the  amendment. — Geary  v.  De 
Esplnosa,  —  Cal.  App.  — .  196  Pac.  90. 

79.  In  adopting  the  amendment  and 
elimination  of  1919  the  legislature  had  be- 
fore It  the  bar  of  the  common  law  and  of 
the  section  as  It  then  stood.  It  was  then, 
aa  now,  the  law  In  a  number  of  states  that 
a  remainderman,  although  not  In  posses- 
sion, might  bring  a  partition  suit;  and 
there  are  a  number  of  decisions  apparently 
based  upon  statutory  reading  so  lllce  the 
above  statute  In  Its  amended  form  as  to  be 
practically  of  the  aame  effect, — Geary  v.  De 
Kspinosa,  —  Cal.  App.  ~,  196  Pac.  90. 
See   Deadman    v.    Vantls,    230    III.    243.  250, 

120  Am.  St.  Rep.  291,  82  N.  E.  592;  Hanson 


v.  Ingwaldson,  77  Minn.  538,  77  Am.  St. 
Rep.  692.  80  N.  W.  702;  Doerner  v.  Doemer, 
161  Mo.  407.  61  S.  W.  802;  Crowley  v.  Sut- 
ton, —  Mo.  — ,  209  B.  W.  292,  29S:  Stahl  v. 
Buffalo  R.  ft  P.  R.,  262  Pa.  St.  493,  i06  Atl. 
65,  67. 

NO.    Right  to  partitlOB— ^ontponement. — 

Partition  of  land  held  In  common  will  not 
be  dented  until  such  time  as  the  same  will 
result  In  the  fullest  profit  to  both  parties, 
since  ordinarily,  If  the  party  seeking  par- 
tition Is  shown  to  be  a  tenant  In  common, 
and  as  such  entitled  to  the  possession  of 
the  land  sought  to  be  partitioned,  his  right 
to  partition  Is  absolute.— Rich  v.  6mith,  20 
Cal.  App.  Dec.  461,  148  Pac.  S45. 

81.  Several  tmctn— Aa  to  partition  of  in 

one  «Klt.-rWhere  one  co-tenant  has  parted 
with  his  Interest  In  one,  but  not  all  tracts, 

his  grantee  or  successor  steps  into  the 
shoes  of  his  grantor,  and  may  be  joined  as 
a  co-tenant  as  to  that  tract.  Otherwise, 
where  several  tracts  are  Joined  In  the  same 
action,  the  parties  must  be  co-tenants  in 
all  tracts,  to  escape  a  misjoinder  of  cause 
of  action. — Mlddlecoff  v.  Cronise,  156  Cal. 
189,  100  Pac.  282. 

See  pars.  56-58.  this  note. 

Aa  to  tract*  altnatcd  In  durerent  coantlm^ 

see  par,  90,  this  note. 

82.  Same — All  parties  muat  be  eo-tcaaa<« 
of  cadi  tract. — Subject  to  the  exception  that 

where  one  co-tenant  has  made  a  convey- 
ance of  his  interest  in  a  portion  of  the 
property  held  in  common,  and  therefore 
can  not  be  permitted  to  prejudice  tlie 
rights  of  his  co-tenants,  where  two  or  more 
tracts  of  land  are  subject  to  partition,  even 
though  the  Interest  ot  each  co-tenant  Is  not 
the  aame  In  each  parcel.  In  order  to  Justify 
union  in  the  same  suit,  each  parcel  must 
be  owned  by  the  same  persons,  otherwise 
there  would  be  a  misjoinder  of  causes  of 
action. — Mlddlecoff  v.  Cronise.  155  Cal,  189, 
100  Pac,  232. 

83.  Same — Mliijolnder  of  causes  of  action. 
—Where  a  demurrer  for  misjoinder  of 
causes  of  action  Is  sustained,  on  the  ground 
that  all  co-tenants  are  not  co-tenants  in  each 
tract,  the  right  of  the  plaintiff  to  main- 
tain another  action  against  such  defend- 
ants as  were  co-tenants  in  each  tract  united 
in  the  action.  Is  not  prejudiced. — Mlddlecoff 
V.  Cronise.  155  Cal.  193,  100  Pac.  232. 

84.  Share  aet  off  to  certain  partiei^— 
C«MlN. — Where  a  certain  share  Is  set  off  to 
certain  of  the  parties  aa  co-tenants  It  would 
seem  proper  that  the  proportion  of  the 
costs  should  be  made  a  Hen  upon  that  share 
without  admitted  segregation  as  to  the 
portion  of  the  costs  which  each  of  the  co- 
tenants  within  that  share  should  be  called 
upon  to  bear. — Baldwin  v.  Foster,  157  Cal. 
643,  648,  lOS  Pac.  714. 

85.  Special  tract.  coBveranee  of~.i,eavrs 
sreneral  tract  Habject  to  partition  nmonn 
eo-tennnta. — Orantee  acquires  all  Interest  of 
his  grantor  in  special  tract,  and  that  In- 
terest is  tenancy  in  special  tract  In  com- 
mon with  co-tenants  of  his  grantor,  but  his 
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conveyance  does  not  aever  special  tract 
from  general  tract,  ao  far  as  co-tenants  are 
concerned,  and  ereneral  tract  is  therefore 
liable  to  partition,  as  It  would  be  bad  con- 
veyance of  special  tract  not  been  made. 
Aside  from  directions  of  statute  In  that 
respect,  interest  of  grantee  of  special  loca- 
tion shows  that  he  is  proper  defendant  in 
action.— Gates  v.  Salmon,  3S  Cal.  676,  ESS, 
95  Am.  Dec.  139. 

W.  Title — Heann   wbereby   ome  boldN. — 

Title,  within  meaning  of  this  section,  is 
"means  whereby  one  holds  that  which  he 
fiath."  not  right  to  get  that  which  he  hath 
not,  and  it  has  never  been  held  by  this 
court  that  such  action  can  be  maintained 
<dis,  op.  McParland,  J.).— Watson  v.  Sutro, 
86  Cal.  500,  529,  24  Pac.  172,  25  Pac.  64. 

8*.  Same — Not  mere  BKMertcd  rtsbt  to 
rompel  wnverMCc,  neoenMonr, — Under  this 
section,  action  for  the  partition  of  land  can 
not  be  maintained  by  one  who  has  not  title, 
but  has  mere  asserted  right  to  compel 
Home  one  who  has  title  to  convey  It  to 
plaintiff.  He  should  establish  his  claim 
against  owner,  whom  he  asserts  to  be  his 
trustee,  and  settle  accounts  with  him,  be- 
fore bringing  other  co-tenants  into  litiga- 
tion; at  least,  he  .should  be  able  to  aver 
that  he  has  title  to  estate  of  inheritance, 
for  life  or  for  years,  in  the  land  (dls.  op. 
McFarland,  J.). — Watson  v.  Sutro,  88  Cal. 
500.  629,  24  Pac  172,  25  Pac.  64. 

88.  Same— Of  the  rcswetlTe  parties  ctm- 
clnalvelr  determined.— Under  this  section, 
title  of  respective  parties  of  any  portion  of 

land  may  be  determined  in  action  of  par- 
tition, and  there  is  no  reason  why  determ- 
ination should  not  be  as  conclusive  as  it 
would  be  If  made  in  action  brought  for  sole 
purpose  of  its  determination. — Martin  v. 
Walker,  58  Cal.  590,  595. 

80.  Same — Same — As  to  all  qaestlona. — 

This  provision  of  code  gives  court,  in  which 
partition  suit  Is  brought,  full  power  and 
authority  to  try  and  determine,  in  that 
proceeding,  all  questions  relating  to  title, 

as  fully  and  as  completely  as  such  ques- 
tions could  be  adjudicated  In  action  of 
ejectment,  and  decisions  of  supreme  court 
of  this  state  are  to  that  effect. — Martin  v. 
Walker,   58   Cal.   B90,  593. 

As  to  partition  of  wate^rlchta*  see  note 

26  L.  R.  A.  284. 

BO,    Tmcta  situated  In  different  couDtles. 

— The  right  to  have  partition  of  two  or 
more  tracts  of  land  in  the  same  action  is 
not  affected  by  the  fact  that  such  tracts 
are  situated  in  different  counties,  the  ac- 
tion being  maintainable  In  any  county  in 
which  part  of  the  property  is  situated.— 
Middlecoff  v.  Cronise,  IBS  Cal.  188,  100  Pac. 
232. 

See  pars.  EE-68,  81-88,  this  note. 

91.    Vsder  will  and  decree  of  dletrlbutlon 

vesting  nephew  of  the  testatrix  with  the 
absolute  title  to  certain  land  provided  an- 
other  party   did   not   commence  residence 
ihereon  within  a  certain  time,  or  should 
C.  C.  P.— 122  U 


cease  to  reside  thereon,  creates  a  condi- 
tional limitation,  and  upon  the  cessation  of 
such  party  to  live  upon  the  land,  the  abso- 
lute title  Immediately  vests  In  the  nephew 
by  act  of  the  law. — Taylor  v.  ItfcCuwen, 
1S4  Cal.  798,  803,  99  Pac.  361. 

K.  Waiver  of  rlRht  —  By  contract  — 
Breach  of  contract  by  Joint  tenant— Revival 
«f.  riKht.— The  right  to  partition  conferred 
by  the  above  section  may  be  waived  by 
agreement,  yet  a  Joint  tenant  who  enters 
Into  such  an  agreement,  in  consideration 
of  a  covenant  and  affreement  on  the  part 
of  the  other  Joint  tenant  to  farm  the  land 
and  keep  an  accurate  and  Intelligible  ac- 
count accessible  to  the  former  of  all  re- 
ceipts and  expenditures,  upon  the  failure 
of  such  other  Joint  tenant  to  keep  his 
agreement  In  this  regard  such  other  Joint 
tenant  is  released  from  arty  legal  or  moral 
obligation  to  carry  out  his  promise  or  cove- 
nant In  order  to  require  partition. — Asels  v. 
Asels,  43  Cal.  App.  574.  185  Pac.  419. 

OS.  Same — Same — Tenant  may,  by  eon- 
tract,  under  the  provisions  of  section  3613 
of  Civil  Code.— Asels  v.  Asels,  43  Cal.  App. 
574.  185  Pac.  419. 

W.  Snme — Release  from  where  the  con- 
sideration for  the  agreement  of  waiver  was 
that  the  tenant  in  possession  should  keep 
books  showing  his  expenditures  in  farm- 
ing the  land,  and  to  render  them  accessible 
and  intelligible  to  tenant  consenting,  and 
to  account  for  all  grain  raised  upon  said 
premises,  the  covenants  being  mutual  and 
concurrent,  upon  the  breach  of  covenant 
by  the  tenant  in  possession. — Asels  v.  Asels 
43  Cal.  App.  £74,  IS6  Pac.  419. 

•5,  Who  may  compel. — A  widow  to  whom 
has  been  left  an  undivided  one-third  inter- 
est In  an  estate  of  three  hundred  twenty 
acres,  and  for  whom  a  homestead  of  twenty- 
five  acres  has  been  set  apart  during  her 
lifetime,  can  compel  partition  of  the  two 
hundred  ninety- Ave  acres,  outside  of  the 
homestead,  but  the  homestead  can  not  be 
partitioned  without  her  consent. — Hills  v. 
Stump,  20  Cal.  App.  84,  128  Pac.  349. 

98.  Whole  of  Mexican  srant  need  not  be 
Included   in  anlt— Only   deecrlhed  tract. — 

There  is  nothing  In  law  that  requires  whole 
of  Mexican  grant  to  be  included  in  par- 
tition suit.  All  that  Is  required  is,  that 
land  sought  to  be  partitioned  come  within 
description  given  In  this  section. — Adams 
V.  Hopkins,  144  Cal.  19,  29.  69  Pac.  228.  77 
Pac.  712. 

9T.  Words  •^persona  havlns  an  Interest" 
— InclHde  holders  of  partlcnlar  portions.  

If  words  "persons  having  an  interest"  com- 
prise only  Joint  tenants  and  tenants  In  com- 
mon, they  can  not  be  limited  to  those  who. 
holding  such  interests  coextensive  with 
whole  property,  for  section  Includes  those 
also  who  have  such  Interests  In  any  particu- 
lar portion  of  property. — Gates  v.  Salmon. 
35  Cal.  676,  587,  96  Am.  Dec.  139. 

As  to  partial  partltioB,  see,  post,  ■  S  760 
and  note. 
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§762a.  ACTION  FOR  PARTITION  OF  PERSONAL  PROPERTY.  When 

several  persons  are  co-owners  of  any  personal  property,  an  ac]tion  may  be 
brought  by  any  one  or  more  such  co-owners  for  a  partition  thereof ;  or  in  case 
partition  can  not  be  had  without  ^at  prejudice  to  the  owners,  for  the  sale 
thereof,  and  partition  of  the  proceeds  according  to  the  respective  interests  of 
the  parties.  In  all  such  actions  the  provisions  of  this  chapter  shall  govern 
wherever  applicable.  Beal  and  personal  properly  m&y  be  partitioned  in  the 
same  action. 


History: 
1919.  p.  73. 


Enactment  approved  April  IS,  1919,  Stats,  and  Amdts. 
In  effect  July  22,  1919. 


§763.  INTEREST  OF  ALL  PARTIES  BHTST  BE  SET  FORTH  IN  THE 
COMPLAINT.  The  interests  of  all  persons  in  the  property,  whether  such  per- 
sons are  known  or  unknown,  must  be  set  forth  in  the  complaint,  as  far  as 
known  to  the  plaintiff;  and  if  one  or  more  of  the  parties,  or  the  share  or 
quantity  of  interest  of  any  of  the  parties,  is  unknown  to  the  plaintiff,  or  is 
uncertain  or  contingent,  or  the  ownership  of  the  inheritance  depends  upon 
an  executory  devise,  or  the  remainder  is  a  contingent  remainder,  so  that  such 
parties  can  not  be  named,  that  fact  must  be  set  forth  in  the  complaint. 

History:  Ehiacted  March  11,  1872,  re-enactment  of  (  265  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  160,  held  unconstitutional,  see  history,  S  &  ante; 
amendment  approved  March  19,  1907,  State,  and  Amdts.  1907,  p.  603, 
Kerr's  SUts.  and  Amdts.  1906-7,  p.  460. 

COMPLAINT— WHAT  TO  SET  POBTH. 


1.  Any  question  as  to  rights  of  all  parties — 

Determined  in  action. 

2.  Complaint — Must  show  interests  of  all  par- 

ties. 

3.  Same — Bringing  in  of  now  party  matter  of 

Bubstance. 

4.  Same— To  set  forth  interest  of  all  parties 

speeifically  only  when  known. 

5.  Facts  of  interests  known  to  plaintiff — Can 

not  be  proved  without  allegations. 

6.  Intervention — By  party  whose  interest  ac- 

crues after  suit  commenMd. 

7.  Parties — All  set  forth  origin,  nature,  and 

extent  of  respective  interests. 

8.  Same— Neeesaary  parties — Woman  claiming 

land  as  homestead  and  all  persons  inter- 
ested. 

0.  Same — Same — Parties  specified. 

1.  Any  qarstloti  am  to  rlshtK  of  mil  par- 
ties —  Determined  In  action.  —  Under  this 
Bectlon  and  section  758,  post,  any  question 
affecting  right  of  plaintiff  to  partition,  or 
to  rlffhts  of  each  and  all  parties  In  land, 
may  be  put  in  Issue,  tried  and  determined 
In  such  action;  and  if  disputes  exist  as  to 
their  rights  or  interest  in  any  respect,  such 
disputes  may  be  litigated  and  determined 
in  such  action. — De  Uprey  v.  De  Uprey,  27 
Cal.  836.  87  Am.  Dec.  81;  Morenhout  v. 
Htguera,  32  Cal.  289,  294;  Gates  v.  Salmon, 
3S  Cal.  576,  96  Am.  Dec.  139;  Hancock  v. 
Lopez,  E3  Cal.  882,  871;  Martin  v.  Walker, 
58  Cal.  690,  692. 


loss 


Am  to  rigbta  of  all  partlea  known  or  an- 
known  (o  be  nacertalned  In  thlm  action,  see, 
post,  i  759  and  note. 

2.  Complaint — Maat  kIiow  intcreata  of  all 
pnrll«K. — In  an  action  under  this  section, 
plaintiff  is  required  to  set  forth  interests 
of  all  parties,  known  or  unknown,  as  far 
as  they  are  known  to  htm.  and  each  de- 
fendant Is  required  to  set  forth  In  his  an- 
swer, fully  and  particularly,  nature  and 
extent  of  his  interest. — De  ITprey  t.  De 
Uprey,  27  Cal.  330,  838,  87  Am.  Dec.  81. 

S.  Same — Bringing  In  of  new  party  mat- 
ter of  Mubatance. — In  partition,  all  interests 
of  all  persona  In  property  must  be  set 
forth  as  far  aa  known  to  plaintiff,  under 
provisions  of  this  section.  Nature  of  action 
makes  bringing  in  of  new  party  matter  of 
substance. — San  Diego  Sav.  Bank  v.  Oood- 
sell,  187  Cal.  420.  426,  70  Pac.  299. 

4.  Same—To  act  fortk  Intcresta  oC  alt 
pnrtica  apecUcallr  only  wken  known. — 
Plaintiff,  In  action  for  partition,  is  required 
to  set  forth  in  complaint  specifically  and 
particularly  respective  Interests  of  all 
parties,  whether  such  parties  be  known  or 
unknown  to  him,  so  far  as  such  interests 
are  known  to  him,  but  it  would  be  Idle  to 
require  him  to  set  forth  specifically  In- 
terests as  to  character  and  extent  of  which 
he  Is  ignorant. — ^Morenbout  v.  Hlguera,  32 
Cal.  289,  294. 

Aa  to  nbatraet  of  tltlo  proenred  before 
ncUon,  see,  post,  9  769  and  note. 

Aa  to  eomplaint,  genemllr.  see,  ante. 
S  426  and  note;  post,  i  764. 
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A«  t9  notice  o(  lla  pendeui,  ccBcrall7r  see, 

ante,   t  409  and  note. 

5,  Pacta  of  tntcroata  kaown  to  plalatlS 
—Can  not  be  proved  wlthont  atievatloaa. — 

Where  second  deed  delivered  by  plaintiff 
was  Intended  as  substitute  for  former  deed, 
for  same  interest,  which  was  supposed  to 
have  been  lost,  and  two-thirds  interest  of 
defendant  was  really  derived  only  through 
deed  flFBt  delivered  by  plaintiff,  he  should 
have  set  forth  these  facts  In  complaint;  in 
absence  of  proper  alle^atlona  In  complaint 
with  reference  thereto,  they  can  not  be 
proved  upon  trial.— filler  v.  Sharp.  48  Cal. 
394. 

tf.  laterventloa— By  party  whose  iaterest 
aeeraea  after  salt  eomtaeneed. — When  an 
action  in  partition  was  commenced,  plaintiff 
had  no  mortKage  and  one  which  was  after- 
wards executed  was  not  recorded  until  after 
an  interlocutory  decree.  plalntlflC  undoubt- 
edly had  riffht,  and  It  was  his  duty,  to 
intervene  in  that  suit  and  set  up  his  mort- 
gage  lien  and  have  it  adjusted  in  partition 
decree  as  provided  by  code;  at  least  it 
could  not  afterwards.  In  Its  separate  action 
to  foreclose  mortgragre,  rightfully  asit  court 
to  cross  over  and  take  charge  of  partition 
suit — ^Towle  Bros.  Co.  v.  Quinn,  141  Cat. 
382,  S86,  74  Pac.  1046. 

T.  Partica— All  set  forth  vrlcla,  Batme, 
and  estoBt  of  respcettvc  latcvcsta. — Action 
for  partition  under  our  statute  is,  to  some 
extent,  sul  veneris.  Parties  named  in  com- 
plaint, whether  as  plaintiffs  or  defendants, 
are  all  actors,  each  representing  his  own 
Interest.  Whether  plaintiffs  or  defendants, 
they  are  required  to  set  forth  fully  and  par- 
ticularly origin,  nature,  and  extent  of  their 


respective  interests  In  property, — Moren- 
hout  V.  Higuera,  32  Cal.  2S9,  296. 

S.  Same  —  Neceaaary  parties  —  Woman 
elalmlag  land  as  homestead,  and  all  per- 
sona interested. — Where  woman,  in  her  an- 
swer, not  only  claimed  homestead  right  to 
premises  in  partition  case,  but  claimed  that 
entire  legal  estate  was  In  her,  and  court 
found  that  legal  title  to  an  undivided  half 
was  in  her.  she  was  not  only  proper  but 
necessary  party  to  complete  determination 
of  case.  All  persons  having,  or  claiming, 
any  interest  in  land,  are  not  only  proper 
but  necessary  parties  to  suit  for  partition: 
and  it  was  not  only  proper  for  court  to 
grant  motion  to  bring  In  wife  and  defend- 
ant by  supplemental  complaint,  but  it 
would  have  been  error  not  to  have  done 
so. — De  Uprey  v.  De  ITprer,  27  Cal.  330,  333, 
87  Am.  Dec.  81. 

9.  Saau— Same-^ortlca  apeelSed. — ^Pro- 
vision is  made  In  this  act  for  bringing  In. 
not  only  original  tenants  or  tenants  In 
common  in  whole  or  any  part  of  property, 
but  those  having  future  rights  and  estates: 
those  entitled  in  remainder  or  reversion; 
those  having  estates  for  life  or  for  years, 
and  those  holding  liens  by  mortgage.  Judg- 
ment, or  otherwise;  and  power  la  ffiven 
to  court  to  try  and  determine  rights  of 
all  parties  to  action,  and  to  order  com- 
pensation to  be  made  by  one  tenant  to 
another,  so  as  to  equalize  shares  allotted 
to  each. — Gates  v.  Salmon,  SB  Cal.  S76,  590, 
95  Am.  Dec.  189. 

Aa  to  parties  defendant  whose  namco  are 
nnknown,  see,  ante,  1  474  and  note. 

Aa  to  parties  plalatiS,  see,  ante,  19  384- 
387  and  notes. 


§754.  UEN-HOLDEBS  NOT  OF  RECORD  NEED  NOT  BE  MADE  PAR- 
TIES. No  person  having  a  conveyance  of  or  claiming  a  lien  on  the  property, 
or  some  part  of  it,  need  be  made  a  party  to  the  action,  unless  such  conveyance 
or  lien  appear  of  record. 

History:    Enacted  March  11,  1872.  re-enactment  ol  {266  Practice 
Act 


§756.  PLAINTIFF  MUST  FILE  NOTICE  OF  LIS  PENDENS.  Immediately 
after  filing  the  complaint  in  the  superior  court,  the  plaintiff  must  record  in  the 

office  of  the  recorder  of  the  county  or  of  the  several  counties  in  which  the  prop- 
erty is  situated,  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  so  far  as  known,  the  object  of  the  action,  and  a  description  of  the 
property  to  be  affected  thereby.  From  the  time  of  filing  such  notice  for  record 
all  persons  shall  be  deemed  to  have  notice  of  the  pendency  of  the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  267  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  325; 
March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  11. 

1.  Sale  of  reveraira. — Reversion  of  which  tween  co-tenants  of  estate  for  years.— • 
one  of  co-tenants  Is  sole  owner  wUl  hot  Jameson  v.  Hayward,  lOS  Cal.  882,  886,  48 
be  ordered  sold  in  action  of  partition  be-     Am.  St.  Rep.  268.  39  Pac  1078. 
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§766.  SUMMONS  MUST  BE  DIBEOTED  TO  ALL  PERSONS  INTER- 
ESTED IN  THE  PB0PEET7.  The  summons  must  contain  a  description  of  the 
property  sought  to  be  partitioned,  and  must  be  directed  to  all  of  the  persons 
named  as  defendants  in  the  complaint,  and  when  it  shows  that  some  person  has 
or  claims  an  interest  in  or  lien  upon  the  property  whose  name  is  unknown  to 
the  plaintiff,  the  summons  must  also  be  directed  to  all  persons  unknown  who 
have  or  claim  any  interest  in  or  lien  upon  the  property. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  268  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  160,  held  unconstitutional,  see  history,  S6  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  604, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

An  to  fmt*utm  of  aiiiBnionii.  see,  ante,  Aa  to  tUlnc  Um  pcndOM.  see,  ante,  S  40B 
I  407  and  note.  and  note. 

§  757.   UNKNOWN  PARTIES  MAY  BE  SERVED  BY  FUBLIOATION.  If 

?  party  having  a  share  or  interest  is  unknown,  or  any  one  of  the  known  parties 
reside  out  of  the  state,  or  can  not  be  found  therein,  and  such  fact  is  made  to 
appear  by  affidavit,  the  summons  may  be  ser^'ed  on  such  absent  or  unknown 
party  by  publication,  as  in  other  eases.  When  publication  is  made,  the  sum- 
mons, as  published,  must  be  accompanied  by  a  brief  description  of  the  prop- 
erty which  is  the  subject  of  the  action. 

History:  Bnacted  March  11,  1872,  re^nactment  of  }  269  Practice 
Act 

A«  to  pnblieatlta  of  rammou,  see,  ante,  Ao  to  vervic*  BMrcaidoBt,  see,  ante, 
19  412.  ill  and  notes.  IS  413,  749  and  notes. 

Ae  to  aerrlec  of  eammou  ccMcnilly,  see, 
ante,  |t  405  et  seq.  and  notes. 


^768.   ANSWER  OF  DEFENDANTS,  WHAT  TO  CONTAIN.    If  the 

defendant  fails  to  answer  within  the  time  allowed  by  law,  he  is  deemed  to 
admit  and  adopt  the  allegations  of  the  complaint.  Otherwise,  he  must  con- 
trovert such  of  the  allegations  of  the  complaint  as  he  does  not  wish  to  be  taken 
as  admitted,  and  must  set  forth  his  estate  or  interest  in  the  property,  and  if  he 
claims  a  lien  thereon  must  state  the  date  and  character  of  the  lien  and  the 
amount  remaining  due,  and  whether  he  has  any  additional  security  therefor, 
and  if  so,  its  nature  and  extent,  and  if  he  fails  to  disclose  such  additional  secur- 
ity, he  must  be  deemed  to  have  waived  his  lien  on  the  property  to  be  parti- 
tioned. 

History:  Enacted  March  11,  1872;  re-enactment  of  S  270  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  190C-1.  p.  161,  held  unconstitutional,  see  history,  S6  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  604, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

ANSWER— WHAT  TO  CONTAIN.  4.  Statute  of  limitations— Cuts  no  figure  in 

Ar.wcr-M«,t  show  extent  of  defendant's  TrghTirianr  '^"^ 
interest. 

2.  Disclaimer  —  Insufficient  unless  absolute  Same— Operntes  consistently  and  not  nn- 

and  unconditional.  fairly. 

3.  Issue— Any  question  affecting  right  to  par-  6.  Same— Resorted  to  so  far  as  it  establiKhM 

tition,  put  in.  interest. 
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]■  AMHvrcr  —  Hoat  show  extent  of  dc- 
fendaot'B  latcrevt. — -DefendantB,  In  action 
for  partition,,  mast  each  set  forth  In  his 
answer  fully  and  particularly,  nature  and 
extent  of  his  interest. — De  Uprey  v.  De 
tJprey.  27  Cal.  3S0.  3S6,  87  Am.  Dec.  81. 

3.  Olaelatmcv^asnaelent  nalcaa  ahso- 
Inte  and  ■Bcondltlonal. — In  action  for  par- 
tition, where  defendant  disclaims  all  In- 
terest, except  such  as  he  may  have  under 
homestead  laws  by  virtue  of  dedication  of 
land  to  homestead  uses  by  himself  and  his 
wife, — In  view  of  fact  that  such  Interest  did 
not  amount  to  anything  in  law,  he  could 
not  claim  dismissal  of  action  upon  ground 
of  disclaimer,  unless  he  made  that  dis- 
claimer in  absolute  and  unconditional 
terms.  Instead  of  doing  that,  he  denied  all 
allegations  of  complaint  as  to  plalntlfTs 
title,  pleaded  statute  of  limitations,  averred 
title  in  his  wife,  and  claimed  for  himself 
right  of  homestead  in  premises,  but  dis- 
claimed any  further  Interest.  It  Is  mis- 
nomer to  call  such  answer  disclaimer. — De 
Uprey  v.  De  Uprey,  27  Cal.  8S0.  834.  87  Am. 
Dec.  81. 

3.  Isauc — Any  qneiitlan  sffeetlnK  riKlit  to 
partition,  put  In, — Any  question  affecting 
right  of  plaintiff  to  partition,  or  rights  of 
each  and  all  of  parties  in  land,  may  be  put 
in  Issue,  tried  and  determined  in  such 
action.  Such  Is  one  of  fruits  of  new  sys- 
tem of  practice  adopted  here,  and  when 
contrasted  with  practice  In  such  cases  at 
common  law,  serves  to  illustrate  Its  su- 
periority.— De  Uprey  v.  De  Uprey,  27  Cal. 
330,  334,  87  Am.  Dec.  81. 

4.  Statntc  mt  llmltattonii — Cuts  lev  re 
tm  partMloa,  save  when  party  hu  lost  all 


rlKlit  In  land. — Statute  of  limitations  never 
bars  relief  between  tenants  in  common  in 
action  in  partition.  It  Is  only  where  party 
has.  by  operation  of  statute  of  limitations, 
lost  all  right  in  land,  and  such  right  has  by 
prescription  become  vested  in  another,  that 
statute  of  Itmitattona  cuts  any  figure  la 
partition  suit. — Adams  v.  Hopkins,  144  Cal. 
19.  27,  69  Pac.  228.  77  Pac.  712. 

S.  Same — Operates  consistently  and  not 
nnfnlrly,— L.anda  of  defendants,  whose  titles 
by  adverse  possession  were  upheld,  were 
expressly  excluded  from  .original  complaint 
in  action  In  partition,  and  were  brought  in 
subsequently  after  Ave.  years,  statute  of 
limitations  had  run  In  their  favor.  Statute 
of  limitations  Is  positive  rule  of  law,  and 
courts  must,  when  It  Is  pleaded,  be  gov- 
erned by  It  where  It  applies,  and  where 
It  does  not  apply  It  must  be  bo  held.  Had 
these  plaintiffs,  Instead  of  waiting  for 
statute  to  run  in  their  own  favor,  com- 
menced suit  for  partition  against  all  par- 
ties interested  within  time  allowed  by  law, 
tfaey  would  not  now  be  complaining  of  un- 
fair and  Inequitable  operation  of  statute. — 
Adama  v.  Hopkins.  144  Cal.  19,  28,  69  Pac. 
228.  77  Pac.  712. 

9t  Same— Resorted  to  so  far  an  It  es- 
tabllahcs  Interests. — Statute  of  limitations 
may  be  resorted  to,  in  action  of  partition, 
so  far  as  It  establishes  Interests  in  prop- 
erty; and  this  is  in  no  way  inconsistent 
with  general  rule  that  right  of  action,  for 
partition  of  property  between  tenants  in 
common.  Is  not  barred  by  lapse  of  time. — 
Adams  V.  Hopkins,  144  Cal.  19,  28,  69  Pac. 
228,  77  Pac.  718. 

A*  <a  auwer  ccacrally,  see,  ante,  S  437 
and  note. 


§750.  THE  RIGHTS  OF  ALL  PARTIES  MAT  BE  ASCERTAINED  IN 
THE  ACTION.  The  rights  of  the  several  parties,  plaintiff  as  well  as  defendant, 
may  be  put  in  issue,  tried,  and  determined  in  such  action ;  and  when  a  sale  of 
the  premises  is  necessary,  the  title  nzust  be  ascertained  by  proof  to  the  satis- 
faction of  the  court  before  the  sale  can  be  ordered;  except  that  where  there  are 
several  unknown  persons  having  an  interest  in  the  property,  their  rights  may 
be  considered  together  in  the  action,  and  not  as  between  themselves. 

History:  Enacted  March  11.  1872,  re-enactment  of  S  271  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  161,  held  unconstitutional,  see  history,  $5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  604. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  460. 

BIGHTS  OF  ALL  PARTIES.  S.  Estate  of  deceased—Can  not  be  parti- 

tioned hereunder  during  administration. 

1.  Adverse  occupants,  rights  of— Detennincd       g,  Judgmpnt  —  Concludes  all   parties  sum- 

in  action.  moneil. 

2.  All  quegtions  affetftinji  right  of  plaintiff—      7.  Same— Estoppel,  lien  on  interest  not  an, 

Determined  in  this  action.  °'  P*'***'"- 

.      ..  8.  Same — Settles  all  intricate  questions  be- 

3.  Construction  of  section.  t^^en  holders  of  special  locations  and 

4.  Decrees  tonefainK  matters  within  its  juris-  of  undivided  interests. 

diction — Leavinff  to  probate  court  mat-  9.  Same — Same — And  is  not  to  be  in  piece- 
ters  contested  there.  meal. 
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10.  Juilgment  is  conclusiTe. 

31.  Lien  on  interest  of  plaintiff — Does  not  de- 
prive of  right. 

12.  Mortgage  claim  and  accounting  of  water- 

rights  determined. 

13.  Ouster  need  not  be  found — Where  implied 

from  running  of  statute. 

14.  Possession  obtained  contrary  to  law — Not 

■  aided  by  court  of  equity. 

15.  Belative  rights  of  grantees  and  grantors. 

16.  Tenants  in  common — Entitled  to  same  re- 

lief after  eonveyanee  of  special  parcels 
of  general  tract  as  befoTO. 

17.  Same — Once  in  possession,  maj  me  co- 

tenant. 

18.  Same — "The  court**  is  court  into  which 

parties  have  been  brought. 

19.  Trustee's  deed — Not  necessary  if  land  not 

affected  or  trust  terminated. 

Am  to  partlea  defendant  In  ccncral,  sea, 
ante,  f  I  S81-SS4  and  notes;  post.  I  761. 

Am  tv  pmrtwmr  of  court  to  tMrwa  or  net 
a»lde  report  and  Jndvnwnt.  see,  post,  B  766. 

Am  to  rc«nftilte>  ot  report  of  Bale*  see, 
post,  S  784  and  note. 

That  Uenkoldem  ninot  be  made  partleo. 
or  referee  appointed  to  detonnlne  their 
riKhto.  see,  post,  I  761  and  note. 

1.  Adveroe  f»eenpanto,  rlvhta  of— Deter- 
mined In  action, — It  Is  settled  In  this  state 
that  rights  of  adverse  occupants  of  land 
sought  to  be  partitioned  "may  be  put  in 
Issue,  tried  and  determtned  In  such  action." 
In  partition  of  large  tracts  of  land.  It  would 
otherwise  be  impracticable  proceeding. — 
Adams  V.  Hopkins.  144  Cal.  19.  29,  69  Pac. 
228,  77  Pac.  712. 

3.  All  queetlona  aflectlnB  rlsht  of  plain- 
tiff— ^Dctemilncd  In  thia  netioa.^ — Any  Ques- 
tion affecting  right  of  plalnttir  to  partition, 
or  rights  of  each  and  all  of  parties  In  land, 
may  be  put  In  Issue,  tried,  and  determtned 
in  action  in  partition.  Such  Is  one  of  proofs 
of  new  system  of  practice  which  we  have 
adopted,  and,  when  contrasted  with  the 
practices  In  such  cases  at  common  law, 
serves  to  reinstate  Its  superiority. — De 
Uprey  De  Uprey,  27  Cal.  S29,  >S&,  87  Am. 
Dec.  81. 

S.  Conatmctton  of  acetlon. — This  section 
gives  tbe  court  In  which  the  partition  suit 
Is  brought  full  power  anfl  authority  to  try 
and  determine  in  that  proceeding  all  ques- 
tions relating  to  the  title  as  fully  and 
completely  as  such  questions  could  be  ad- 
judicated In  an  action  of  ejectment. — Buhr- 
melster  v.  Bubrmelster,  10  Cal.  App.  3B2, 
395,   102   Pac.  221. 

4.  Deercco  tonchtng  matter*  within  its 
|u r lad letion— Leaving  to  probate  eoart  mat- 
ters eonteated  tbere^Where  court  has  de- 
termined all  matters  over  which  it  has 
Jurisdiction  and  has  definitely  ascertained 
all  Interests  of  all  co-tenants, — except  only 
issues  between  contesting  claimants  in 
prcbate  court  of  Interests  of  deceased  co- 


tenant,  over  which  Issues  It  has  no  Juris- 
diction,— and  premises  must  be  sold  In  or- 
der to  effect  Just  division,  decree  of  sale, 
leaving  rlghjta  of  such  contesting  claim- 
ants to  be  determined  In  court  having 
Jurisdiction  thereof  is  proper,  is  warranted 
by  general  law  of  partition,  and  la  not  vio- 
lative of  any  provision  of  code. — Grant  v. 
Murphy,  116  Cal.  427,  434,  68  Am.  St.  Rep. 
188,  48  Pac.  481. 

B.  BKtnte  of  decmsrd— Can  not  be  par- 
titioned hereunder  daring  admtnlslrntlon. — 

Where  estate  of  deceased  co-tenant  la  un- 
settled, and  administration  thereof  Is  pend- 
ing In  proper  probate  court,  and  there  Is 
also  pending  there  contest  between  heirs 
and  devisees,  as  to  who  are  rightful  own- 
ers of  such  deceased  co-tenant,  there  Is  no 
Jurisdiction  in  court  in  which  partition 
suit  Is  pending  to  hear  and  determine  Is- 
sues between  hostile  claimants  In  Interest 
of  deceased  co-tenant;  such  Jurisdiction  la 
for  probate  court. — Grant  v.  Murphy,  118 
Cal.  427,  434,  58  Am.  St.  Rep.  188,  48  Pac. 
481. 

d.  JudKnient — Conclndes  all  partlee  nim- 
nioned^-Judgment  In  action  for  partition  Is 
binding  and  conclusive  as  to  title  upon  all 
parties  who  are  served  with  summons  or 
appear,  and  is  bar  to  new  action. — De  Uprey 
V.  De  TTprey,  27  Cal.  32»,  SS5,  87  Am,  Dec. 
81:  Martin  v.  Walker,  68  Cal.  B90.  694. 

7.  Santo— Estoppel,  Hen  on  Interest  not 
nn,  of  plnbitUI. — This  section  gives,  to  any 
one  or  more  of  several  co-tenants  of  real 
property,  right  of  action  for  Its  partition, 
according  to  respective  rights  of  persons 
interested  therein,  and  for  sale  of  such 
property.  If  partition  can  not  be  had;  and 
In  succeeding  section  provision  Is  made 
for  ascertaining  respective  rights  of  par- 
ties to  action,  and  for  satisfaction,  or  other 
disposition,  of  any  lien  thereon;  and  al- 
though party  may,  by  some  act  or  agree- 
ment on  his  part,  eatop  himself  from  en- 
forcing his  right  to  partition,  mere  fact 
that  his  interest  In  land  Is  subject  to  lien 
or  encumbrance  will  not  of  Itself  operate 
as  such  estoppel. — Gardiner  T.  Cord,  146 
Cal.  167,  164,  78  Pac.  644. 

S.  Same — Settles  all  Intricate  qnestlons 
between  holders  of  apedal  loeatioas  and  of 
■ndlvlded  Interenta. — There  may  be  many 
and  Intricate  questions  to  be  settlod  be- 
tween the  holdera  of  special  locations  and 
those  claiming  undivided  Interests  In  whole 
rancho,  but  they  will  have  to  be  deter- 
mined before  whole  partition  Is  complete. 
Complete  partition  should  be  made  In  one 
action.  If  practicable,  and  parties  desire 
It,  and  rights  of  all  parties,  when  put  In 
issue,  should  be  tried  and  determined  in- 
stead of  being  tried  In  many  new  actions. — 
Gates  T.  Salmon,  86  Cal.  676,  687,  86  Am. 
Dec.  189. 

9.  Snme— .Same— And    Is   not   to   he  la 

pleeemenl.^ — Whole  scope  and  tenor  of  pro- 
visions of  act  relating  to  partition  show 
that  intention  was  to  maka  one  Judgment 
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partition  final  and  conclusive  on  all  per- 
sons Interested  In  property,  or  any  part 
of  It,  of  whom  court  could  have  acquired 
Jurtadlctlon,  and  not  to  permit  matter  to 
be  taken  up  In  piecemeal. — Gates  v.  Sal- 
mon, 35  Cal.  676,  690,  96  Am.  Dec.  189. 

10.  Jadsment  la  eonclnslve  as  between 
parties,  and  when  It  adjudgrea  ownership 
of  property  to  be  In  one  of  parties.  Is  ad- 
missible in  evidence  In  subsequent  action 
of  ejectment  between  same  parties. — Han- 
cock V.  Lopez,  63  Cal.  362,  3S6. 

11.  LIcM  om  Interest  ot  plalntlK— Docs 
not  deprive  •(  rlsht. — ^E^ict  that  Interest  of 
plaintiff  In  land  In  question.  In  action  for 
partition,  la  subject  to  Hen  for  certain  In- 
debtedness which  can  be  at  any  time  dis- 
charged by  payment  of  such  debt,  and  for 
payment  of  which  court  Is  authorized  to 
provide  In  Its  Judgrment  of  partition  or 
sale,  does  not  deprive  him  of  rl^ht  to  main- 
tain action. — Gardiner  v.  Cord,  145  Cal.  167, 
185,  78  Pac.  544. 

12.  Mortsace  claim  and  accoantlns  of 
water^rlBhts  dctennlaed. — In  action  for 
partition  of  real  estate.  In  mining  districts, 
mortKase  claim  of  parties  plaintiff  can  be 
settled  and  adjusted,  and,  as  Collateral  to 
main  question,  account  of  water-rights  can 
be  taken,  and  rights  of  parties  therein  re- 
spectively ascertained. — Bradley  v.  Hark- 
ness,  2C  Cal.  69,  78. 

18.  Ooster  accd  not  b«  foond— Where  Im- 
plied freni  ranBlng  of  statate. — In  action 
tn  partition  it  Is  not  necessary  to  find,  sub- 
sequently, whether  there  has  been  an  ouster 
ot  their  co-tenanU,  on  part  of  parties  who 
successfully  plead  statute  of  limitations. 
Finding  of  ultimate  fact  that  statute  had 
run  In  their  favor  was  all  that  was  neces- 
sary, and  If  an  ouster  were  necessary  to 
set  statute  in  motion,  ouster  would  be  im- 
plied from  finding  of  ultimate  fact  of  run- 
ning of  statute. — Adams  v.  Hopkins,  144 
Cal.  19,  88,  69  Pac.  228,  77  Pac.  712. 

14.  Possessloa  obtained  eontrnrr  to  law. 
—Net  aided  by  eoart  of  ca«lty. — ^Where 
plaintiffs,  under  agreements  and  under- 
standings, contrary  to  express  provision  of 
revised  statute,  and  to  policy  of  express 
laws  of  TTntted  States  regulating  occupa- 
tion, possession,  and  sale  of  public  lands, 
have  succeeded  In  thus  obtaining  land,  a 
court  of  equity  will  not  stoop  to  Investi- 
gate and  enforce  those  parts  of  agreements 
and  understandings  relating  to  division  of 
land  among  conspirators,  and  will  not  In- 
terfere In  behalf  of  others  In  obtaining 
them  their  share,  but  will  leave  parties 
In  position  where  they  have  placed  them- 
fielves.— Mitchell  v.  Cltne,  84  Cal.  409.  416, 
24  Pac.  164. 

18.  Relative  right*  of  grantees  and  gran- 
tom. — In   an   action   for   partition,  where. 


during  the  progress  of  the  suit  and  be- 
fore the  decision,  some  of  the  common  own- 
ers made  deeds  purporting  to  convey  to 
third  persons,  in  severalty,  the  whole  title 
to  specific  parcels  of  the  common  land.  It 
is  not  error,  so  far  as  such  an  appealing 
tenant  Is  concerned,  to  open  the  case  after 
the  evidence  had  been  closed  and  the  cause 
submitted,  and  allow  proof  to  be  made  of 
such  conveyances,  As  they,  involved  only  the 
relative  rights  of  the  grantees  and  gran- 
tors In  the  share  set  apart  by  the  parti- 
tion to  the  grantors, — East  Shore  Co.  v. 
Richmond  Belt  R..  172  Cal.  174.  156  Pac. 
999, 

10.  Tenants  In  common  —  ESatltled  to 
same  relief  after  conveyanM  of  special 
psrecls  of  geaeral  tract  as  before. — Tenant 
In  common,  after  conveyance  of  specific 
parcel  of  general  tract.  Is  often  mentioned 
aa  tenant  In  common  of  general  tract,  but 
this  Is  not  true  in  any  sense,  nor  for  any 
purpose.  Remaining  tenants  In  common, 
tn  applying  for  partition,  are  entitled  to 
same  relief.  In  every  respect,  that  they 
could  demand  were  special  locations  re- 
maining In  hands  of  tenant  in  common 
who  conveyed  them,  and  same  would  be 
case  If,  Instead  of  special  locations,  tenant 
in  common  had  conveyed  portions  of  his 
undivided  interest. — Gates  v.  Salmon,  35 
Cal.  576.  690,  95  Am.  Dec.  139. 

17.  Same— Once  In  passcMlon.  may  ave 
eo-teuat.  —  Tenant  in  common  who  has 
never  been  in  occupancy  of  land  may,  under 
this  section,  maintain  suit  in  partition 
against  co-tenant  whose  posseBalon  is  ad- 
verse and  hostile. — Martin  v.  Walker,  58 
Cal.  690,  692. 

18.  Same  — «Tlie  eonrt"  is  coart  late 
wfeiek  varttea  have  been  breaght. — This 
section,  with  section  774,  post,  clearly  ap- 
plies only  to  issues  over  which  court  in 
which  partition  suit  is  pending  has  Juris- 
diction. "The  court"  mentioned  In  either 
section  Is  court  into  which  parties  have 
been  brought  by  action  for  partition;  and 
both  sections  are  based  upon  assumption 
that  mattera  therein  mentioned  are  mat- 
ters over  which  that^  court  has  Jurisdic- 
tion.— Grant  V.  Murphy,  116  Cal.  427,  484, 
68  Am.  St.  Rep.  188,  48  Pao.  481. 

10.  Tm»tcc*«  dce^— Not  necessary.  If  land 
not  affected  or  tmal  terminated. — Where, 
if  trust  was  invalid  from  beginning,  title 
and  estate  of  owners  of  land  were  not  af- 
fected thereby,  and,  if  it  was  valid  it  was 
terminated,  and  estate  of  trustee  had 
ceased,  rights  of  owners  of  land  could  be 
adjudicated  In  court  of  equity  In  proceeding 
for  partition  under  this  section  without 
necessity  of  actual  reconveyance  thereof 
from  trustee. — Gardiner  v.  Cord,  145  Cal. 
167,  163,  78  Pac.  644. 


§760.  PAETIAL  PARTITION.  Whenever  from  any  cause  it  is,  in  the 
opinion  of  the  court,  impracticable  or  highly  inconvenient  to  make  a  complete 
partition,  in  the  first  instance,  among  all  the  parties  in  interest,  the  court  may 
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first  ascertain  and  determine  the  shares  or  interest  respectively  hela  by  the 

original  co-tenants,  and  thereupon  adjudge  and  cause  a  partition  to  be  made,  as 

if  such  original  co-tenants  were  the  parties,  and  sole  parties,  in  interest,  and 

the  only  parties  to  the  action,  and  thereafter  may  proceed  in  like  manner  to 

adjudge  and  make  partition  separately  of  each  share  or  portion  so  ascertained 

and  allotted  as  between  those  claiming  under  the  original  tenant  to  whom  the 

same  shall  have  beeii  so  set  apart,  or  may  allow  them  to  remain  tenants  in 

common  thereof,  as  they  may  desire. 

History:  EInacted  March  11,  1872,  takes  place  of  8  272  Practice  Act, 
which  provided  for  production  at  hearing  of  certificate  of  recorder  as 
to  ontstandlng  liens. 


PARTIAL  PAETITION. 

1,  S.  Construction  of  section. 

3.  Interlocutory  decree — Interests  of  each 

party  to  be  determined  before. 

4.  Same — Enables  referees  to  make  par- 

tition, 

5.  Same — Moieties  as  specified  in,  before 

■  partition. 

6.  Same — Must  first  define  rigrhts  and  in- 

terests. 

7.  Same — Must  precede  partition. 

8.  Same — Only  one,  embraces  all  rights 

clearly  set  out. 
9, 10.  Same — Rights  of  parties  must  be  as- 
certained before, 

11.  Issues,  at  law  and  in  equity — Deter- 

mined, or  case  not  tried. 

12.  Original  co-tenants — Rights  of,  m&j  be 

first  specified. 

13.  Same  —  And    then    partition  between 

them  as  if  only  parties. 

14.  Same — Partition  among,  must  include 

possession  and  improvements. 

15.  Rights  of  all  parties  to  be  determined 

before  partition. 

t.  Caniitroctloa  of  ■ectlon. — This  section 
Is  Intended  to  allow,  and  does  allow,  two 
partitions,  one  as  between  original  co-ten- 
ants, and  then  another  between  all  parties 
to  action.  After  this  first  partition  Is  made, 
which  is  allowed  as  aid  to  accompltah  sec- 
ond one,  court  Is  authorized  to  proceed  "in 
like  manner  to  adjudge  and  make  parti- 
tion separately  of  each  share  or  portion  so 
ascertained  and  settled  as  between  those 
clalmlner  under  original  tenant,  to  whom 
same  shall  have  been  set  apart." — Emeric 
V.  Alvarado.  64  Cal.  529.  fill.  2  Pac.  418. 

2.  Provision  is  made  in  this  section  for 
oases  where  by  reason  of  the  Impractica- 
bility or  Inconvenience  of  doing  otherwise 
the  court  may  set  apart  portions  or  par- 
cels to  co-tenants  aubaequently  segregatlns 
the  Interests  of  such  co-tenants  and  while 
such  co-tenants  have  the  unquestioned  right 
upon  demand  to  the  trial  court  or  upon 
direct  appeal  to  Insist  upon  further  pro- 
ceedings whereby  their  several  interests 
should  be  delimited  and  set  over  to  them, 
the  Judgment  Is  not  void  because  It  assigns 
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to  them  a  distinct  tract  as  tenant  Id  com- 
mon.— Baldwin  V,  Foster,  157  Cal.  64S,  648, 
108  Pao.  714. 

&  IntertocDloiT  decree  —  Intereiita  of 
each  party  (o  be  determined  before. — Stat- 
ute allows  but  one  Interlocutory  decree. 
Therefore  Interests  of  each  party  to  action 
must  be  ascertained  and  determined  before 
any  Interlocutory  decree  Is  made.  If  this 
18  not  so,  there  must  be  two  Interlocutory 
decrees,  and  there  Is  no  warrant  for  this 
In  statute. — Emeric  v.  Alvarado.  64  Cal. 
629,  610,  2  Pac.  418. 

4,  Same— Eublea  referees  to  make  par- 
tition, court  must  ascertain  right  and  title 
of  each  party,  showing  under  which  of 
co-tenants  each  party  claims.  Interlocu- 
tory decree  must  be  made  before  there 
can  be  any  partition  ordered,  that  Is,  right.- 
of  parties  determined  by  court,  and  speci- 
fied in  such  decree. — Emeric  v,  Alvarado, 
64  Cal.  629,  610.  2  Pac.  418. 

B.  Same—Holetlen  a*  apeelfled  la.  before 
partltlon^Under  this  section  and  sections 
763,  764,  post.  In  action  in  partition,  before 
any  partition  la  ordered  or  can  be  made, 
interest  and  shares  of  parties  are  to  be 
determined  and  adjudicated  by  court,  and 
moieties  in  which  land  is  to  be  partitioned: 
and  such  moieties  must  be  specified  in 
Interlocutory  Judgment  so  that  referees 
may  have  no  question  of  title  to  determine, 
and  that  they  may  Intelligently  discharge 
duties  as  to  making  allotment  Involved  on 
them  by  decree. — E^ierlo  v.  Alvarado,  64 
Cal.  629,  610.  2  Pac.  418. 

a,  Snme — Mnmt  flrst  deflnc  rights  aad 
Interevts. — Whether  partition  Is  to  be  or- 
dered in  action  hereunder,  or  sale  directed. 
It  is  Indispensable  that  decree.  Interlocu- 
tory Jn  its  character,  be  first  entered,  defi- 
nitely ascertaining  rights  and  interests  of 
respective  parties  in  subject-matter.  In 
case  sale  is  to  be  directed  It  Is  impossible 
for  any  party,  in  absence  of  such  Inter- 
locutory decree,  to  know  whether  he  la 
Interested  in  maintaining,  or  In  resisting, 
proceedings. — Lorenz  v.  Jacobs,  63  Cal.  24. 
26. 

T,  Same — Moat  precede  partition. — Proper 
construction  of  this  section  is  under  con- 
ditions mentioned  in  It.  to  first  ascertain 
and   determine   shares  and   interests  re- 
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f(p«ctively  held  by  official  co-tenant,  as  well 
as  shares  or  Interest  respectively  held  by 
each  one  of  parties  to  action,  and,  upon 
such  ascertainment  being  made,  and  Judg- 
ment rendered  in  accordance  therewith, 
thereupon  to  adjudge  and  cause  partition 
to  be  made  aS  If  such  official  co-tenants 
were  sole  parties  in  Interest.  Provision 
forbids  any  partition  until  Interlocutory 
decree  is  made. — Gmeric  v.  Alvarado,  64 
Cal.  529.  610,  2  Pac.  418. 

8.  Same— Only  one.  embraeca  all  rishts 
plenrly  «et  out. — L^ngTuaSTe  of  section  is  "to 
»djudg;e  and  make  partition,"  and  "to  ad- 
Judi^e  and  cause  partition  to  be  made,"  thus 
two  partitions  only  are  allowed — one  pre- 
liminary and  ancillary  to  other,  partial 
in  Its  character:  other  embracing  all  par- 
ties to  action.  Though  there  are  two  par- 
titions, there  Is  but  one  Interlocutory  de- 
cree, which  should  embrace  all  rights  to  be 
ascertained  and  determined — that  of  orig- 
inal co-tenants  and  also  of  all  parties  to 
iicUon.  Thetie  rights  so  ascertained  should 
be  set  out  clearly  in  decree,  and  interlocu- 
tory decree,  or  Judgrment,  is  not  concluded 
until  this  Is  done. — Emeric  v.  Alvarado,  64 
Cal,  629,  611,  2  Pac.  418. 

8.  SaM— Rlshts  of  parties  mmmt  be  as- 
venalma  before. — Under  this  section,  be- 
fore any  Interlocutory  decree  in  partition 
is  made,  rights  of  parties  must  be  ascer- 
tained by  court. — Emeric  v.  Alvarado,  64 
Cal.   529,   609,   2  Pac.  418. 

10.  Construction  of  this  section,  that  un- 
der no  circumstances  can  any  interlocutory 
decree  In  partition  be  made  until  interest 
of  each  and  every  owner  la  first  ascertained 

j  and  detennlned,  seems,  in  effect,  to  nullify 
;  whole  provlaion  thereof  (dls.  op.  Ross,  J.). 

—Emeric  t.  Alvarado,  64  Cal.  529,  <31,  2 

Fac.  418. 

11.  laanca.  at  law  mmA  !■  avaitr — Oc- 
terBlaed*  «r  case  mot  trled,^ — Procedure  In 
chancery  in  action  of  partition  has  been 
substantially  embodied  in  provisions  of 
chapter  IV  of  this  code.  Same  legal  effect 
follows  raising  of  such  issues  in  partition 
proceedings  in  this  state  under  code;  only, 
instead  of  sending:  parties  to  court  of  law 
to  litigate  question  of  title  between  them, 
court  in  which  proceeding  ts  pending  has 
Jurisdiction  to  try  and  determine  Issues, 


whether  at  law  or  in  equity,  and  must  de- 
termine them  as  part  of  proceeding  Itself, 
and  until  these  Issues  are  disposed  of,  and 
tenants  In  common  of  property  are  ascer- 
tained and  enumerated,  and  their  restricted 
Interests  and  rights  have  been  ascertained 
and  determined,  case  can  not  be  considered 
as  tried  and  decided,  and  this  section  is 
not  in  conflict  with  such  views. — Emeric  v. 
Alvarado,  64  Cal.  529,  629,  2  Pac.  418. 

13.  Orlvlaal  eo-tcnaat»— Rights  of,  may 
be  0»t  speclfled. — Court  can.  In  action  In 
partition.  In  addition  to  ascertaining  rights 
and  title  of  each  party.  Juat  mentioned, 
and  specifying  them  In  decree,  ascertain 
rights  and  Interests  of  original  co-tenants, 
and  specify  them  also  In  decree;  indeed, 
this  last-Qientloned  may  be  done  first,  and 
then,  after  ascertaining  title  of  original 
co-tenants  and  all  parties  and  declaring 
them  in  decree,  court  may  thereupon  ad- 
judge and  cause  partition  to  be  made  as  of 
original  co-tenants. — Emeric  v.  Alvarado, 
64  Cal.  529,  610,  2  Pac.  418. 

18.  Same— And  then  partition  between 
thetn  as  If  only  parties. — This  section  does 
not  dispense  with  ascertaining  rights  of 
all  parties,  but  allows  further  addltonal 
ascertainment  of  shares  or  Interest,  respec- 
tively, of  each  of  original  co-tenants,  and 
then  adjudging  partition  In  flrst  instance 
of  land  between  original  co-tenants  as  if 
they  were  only  parties. — Emeric  v.  Alva- 
rado, 64  Cal.'  529,  610.  2  Pac.  418. 

14.  Same— Partition  among,  mast  inelode 
poksenlon  and  Improvements. — To  mahe 
partition  of  land  between  original  co-ten- 
ants as  it  they  were  only  parties,  so  that 
it  may  be  of  any  aid  In  making  further 
partition  between  all  parties  to  action,  it 
must  be  made  to  include,  in  land  allotted 
to  each  co-tenant,  possession  and  Improve- 
ments of  each  one  under  him. — Emeric  v. 
Alvarado,  64  Cal.  629,  610,  2  Pac.  418. 

15.  Rlshts  of  nil  parties  to  be  deter- 
mined before  partition. — Construing  sec- 
tion 759.  ante,  and  sections  763,  764,  post, 
together,  it  is  evident  that  rights  of  all 
parties  to  action  must  be  ascertained  and 
determined  by  court  before  any  partition 
can  be  made,  and  there  is  no  different  rule 
laid  down  for  this  section. — ^Emeric  v,  Al- 
varado, 64  Cal.  529,  609.  2  Pac,  418. 


§  761.  LIEN-HOLDEBS  MUST  BE  MADE  PABTIES,  OR  A  REFEREE  BE 
APPOINTED  TO  ASCERTAIN  THEIR  RIGHTS.   If  it  appears  to  the  court 

that  there  are  outstaDding  liens  or  encumbrances  of  record  upon  such  real 
property,  or  any  part  thereof,  which  existed  and  were  of  record  at  the  time  of 
the  commenceinent  of  the  action,  and  the  persons  holding  such  liens  are  not 
made  parties  to  the  action,  the  court  must  [1]  either  order  such  person.s  to  Ik; 
made  parties  to  the  action,  by  an  amended  or  supplemental  complaint,  or  [2] 
appoint  a  referee  to  ascertain  whether  or  not  [a]  such  liens  or  encumbrances 
have  been  paid,  and  if  not  paid,  [b]  what  amount  remains  due  thereon,  and 
[cj  their  order  among  the  liens  or  encumbrances  severally  held  by  such  per- 
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sons  and  the  parties  to  the  action,  and  [dj  whether  the  amount  remaining  due 

thereon  has  been  secured  in  any  manner,  and  if  secured,  [e]  the  nature  and 

extent  of  the  security. 

History:  Enacted  March  11,  1872,  founded  on  {  273  Practice  Act; 
amendment  by  Code  Commission,  Act  March  S,  1901,  Stats,  and 
Amdts.  1900-1,  p.  161,  held  unconstitutional,  see  history,  g  6  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  60^ 
Kerfs  SUts.  and  AmdU.  1906-7,  p.  461. 


Am  to  metm  ntmcmma,  see,  post,  i  1068 
and  note. 

As  to  eSeet  ot  nfene's  a>dtani|  see, 

ante,  }  644  and  note. 

As  t*  Uea  on  nndlvMcd  sluire  mbject  to 
costa,  see,  post,  |  769. 

Ae  to  UMholdcp  hfddlav  otiicr  seenrltT' 
to  flrst  exhaut  It,  see,  post,  !  772. 


Tkat  lleBhoMiBM  mt  of  recvrd  mmuA  ut 
niade  parties,  see,  ante,  I  7E4. 

Aa  to  refcreoces  mmd  trials  by  nfooes. 
In  seaenu,  see,  ante,  |f  688-645  and  notes. 

As  to  veport  of  refereoi^  see.  ante,  i  <4S 
and  note. 


§762.  LIEN-HOLDEBS  MUST  BE  NOTIFIED  TO  APPEAS  BEFORE 
THE  REFEREE  APPOINTED.  '  The  plaintiff  must  cause  a  notice  to  be  served, 
a  reasonable  time  previous  to  the  day  for  appearance  before  the  referee 
appointed  as  provided  in  the  last  section,  on  each  person  having  outstanding 
liens  of  record,  who  is  not  a  party  to  the  action,  to  appear  before  the  referee 
at  a  specified  time  and  place,  to  make  proof,  by  his  own  affidavit  or  otherwise, 
of  the  amount  due,  or  to  become  due,  contingently  or  absolutely  l^ereon.  In 
case  such  person  be  absent,  or  his  residence  be  unknown,  service  may  be  made, 
by  publication  or  notice  to  his  agents,  under  the  direction  of  the  court,  in  such 
manner  as  may  be  proper.  The  report  of  the  referee  thereon  must  be  made  to 
the  court,  and  must  be  confirmed,  modified,  or  set  aside,  and  a  new  reference 
ordered,  as  the  justice  of  the  case  may  require. 

History:    Enacted  March  11,  1872,  re-enaotment  of  {274  Fractlca 

Act. 

As  to  Ueakoldcra  htrfdlac  otker  scearltr  to  Ont  ezlMast  saate,  see,  post,  i  771. 

§763.  THE  00X7RT  MAT  ORDER  A  SALE  OR  PARTITION,  AND  AP- 
POINT REFEREES  THEREFOR.  If  it  appears  by  the  evidence,  whether 
alleged  in  the  complaint  or  not,  that  the  property  or  any  part  of  it  is  so  situ- 
ated that  partition  can  not  be  made  without  great  prejudice  to  the  owners,  the 
court  may  order  the  sale  thereof;  otherwise,  upon  the  requisite  proofs  being 
made,  it  must  order  a  partition  according  to  the  respective  rights  of  the  parties 
as  ascertained  by  the  court,  and  appoint  three  referees  therefor,  and  must 
designate  the  portion  to  remain  undivided  for  the  owners  whose  interests 
remain  unknown,  or  are  not  ascertained ;  or  the  court,  with  the  consent  of  the 
parties,  may  appoint  one  referee  instead  of  three,  and  he  when  appointed,  has 
all  the  powers  and  may  perform  all  the  duties  required  of  three  referees;  and 
the  court  must  appoint  as  referee  any  person  or  persons  to  whose  appointment 
all  the  parties  have  consented,  and  no  person  shall  be  appointed  as  referee  who 
is  disqualified  from  acting  as  an  appraiser  under  the  provisions  of  section  four- 
teen hundred  forty-four  of  the  Code  of  Civil  Procedure. 

[In  incorpOTated  city.]  When  the  site  of  an  incorporated  city  or  town  is 
included  with  the  exterior  boundaries  of  the  property  to  be  partitioned,  the 
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court  must  direct  the  referees  to  survey  and  appraise  the  entire  property  to  be 
partitioned  by  actual  lots  and  subdivisions  then  existing  in  the  actual  posses- 
sion of  the  several  tenants  in  common,  exclusive  of  the  value  of  improvements 
thereon,  first  setting  apart  necessary  portions  of  the  property  for  ways,  roads 
and  streets,  as  in  section  seven  hundred  sixty-four  provided,  and  to  report  such 
survey  and  separate  appraisement  on  each  lot  and  subdivision  to  the  court. 

[Action  of  court.]  The  court  may  confirm,  change,  modify,  or  set  aside  the 
report  in  whole  or  in  part,  and  if  necessary  appoint  new  referees. 

[Sale.  Deed.]  When,  after  the  final  confirmation  of  the  report  of  such 
survey  and  appraisement,  it  appears  by  evidence  to  the  satisfaction  of  the  court 
that  an  equitable  partition  of  the  whole  property  is  impracticable,  and  a  sale 
of  the  site  of  such  city  or  town,  or  any  portion  thereof,  will  be  for  the  best 
interests  of  the  owners  of  the  whole  property,  it  must  order  a  sale  thereof; 
provided,  that  within  sixty  days  thereafter  any  tenant  in  common,  or  tenants  in 
common,  ha^g  improvements  erected  on  any  town  or  city  lot  or  subdivision 
included  in  such  order  of  sale,  shall  have  the  prior  right  to  purchase  the  same 
at  such  appraised  valuation,  and  may  pay  into  court  the  amount  so  appraised 
as  the  value  thereof,  and  upon  such  pa3nnent  the  title  shall  vest  in  such  pur- 
chaser or  purchasers,  and  the  court  shall  cause  to  be  executed  by  such  referees 
a  deed  for  such  lot  or  subdivision  in  fee  and  in  severalty  to  such  purchaser  or 
purchasers;  such  further  proceedings  shall  then  be  had  as  to  the  remainder  of 
the  property,  and  the  money  so  paid  to  the  court,  as  by  this  chapter  provided. 

[In  case  of  death  of  party.]  If,  during  the  pendency  of  the  action,  any  of 
the  parties  die,  or  become  insime,  or  otherwise  incompetent,  the  proceedings 
shall  not  for  that  cause  be  delayed  or  suspended,  but  the  attorney  who  has 
appeared  for  such  party  may  continue  to  represent  such  interest;  and  in  case 
any  such  party  has  not  appeared  by  an  attorney,  the  court  must  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such  party,  until  his 
heirs  or  legal  representatives,  or  succawors  in  interest,  shall  have  appeared  in 
the  action; 

[Attorney's  fees.]  and  an  attorr^y  so  appointed  must  be  allowed  by  the 
court  a  reasonable  compensation  tat  his  services,  which  may  be  taxed  as  costs 
against  the  share  or  interest  represented  by  such  attorney,  and  may  be 
adjudged  a  lien  thereon  in  the  dincretion  of  the  court. 

History:    Enacted  March  11,  1S72,  re-enactment  of  §  275  Practice 

Act;  amendment  approTed  April  12,  1880,  Code  Amdts.  1880  (C.  C. 

P.  pt.),  p.  60;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 

Amdts.  1900-1,  p.  161,  held  unconstitutional,  see  history,  §5  ante; 

amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  605. 

Kerr's  Stats,  and  Amdts.  1906-7,  p.  461;  May  30,  1913,  Stats,  and 

Amdts.  1913,  p.  23B.   In  effect  August  10, 1913. 


SALE  OB  PAETITION— COURT  MAY 
ORDEB. 

1.  Appeal' — Is  premature,  when. 

2.  Construction  of  section — Removes  all 

doubt  of  facts  to  be  stated  in  com- 
plaint. 

3.  Death  of  party — Service  of  notice  of 

appeal. 

4.  Jeopardy  to  one  interest,  with  lack  ot 

benefit  to  any  one,  will  contn^ 
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6.  Merger  of  reveraion  and  estate  for 
years — Prevented  by  court  of  equity. 

6.  PartitioD — Can  not  be  made  until  re- 

spective interests  of  all  ascertained. 

7.  Same — If  required,  not  aided  by  ju- 

dicial notice  of  fact  AOt  proved. 

8.  Referee — Sole  dut^  of,  to  apportion 

and  make  report. 

9.  Reversion,  share  in  —  Not  awardeii 

where  partition  to  parties  as  tenants 
for  years. 
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10.  Beversionary  interest — Not  sold  at  re- 
quest of  parties  havuig  no  interett 
in  it. 

1 1, 12.  Sale — If  appears,  partition  can  sot  be 
made. 

13.  Same  —  If  required,  determined  by 

court,  though  not  alleged. 

14.  Same — Made  only  on  proof,  partition 

impracticable. 

15.  Value,   dispute   as   to  —  Not  before 

referee  but  before  court. 

Am  to  abstract  of  title  In  action  for  par- 
til  Ion.  see,  post,  t  799. 

Ah  to  aliowanee  tor  Im  prove  m  cut  ■  la 
partition,  see  note  7  L.  R.  A.  731. 

An  to  attoraer'a  feea.  Bee.  post,  S  798  and 
note. 

Am  to  expeaao  of  prcvlona  IttlKatlaa  for 
common  bencILt  allowed,  see.  post.  S  798. 
Am  to  partltloa  of  dominant  tenement,  see 

Kerr's  Cyc.  Civ.  Code  1  807. 

1.  Appeal  —  la  prematura  when  taken 
from  decree  while  proceedings  tor  ita 
modifleatlon  are  pending.  The  modified  de- 
cree Is  only  appealable  Judgment. — Bixby 
V.  Bent.  69  Cat.  B22.  6S2. 

a.  Conalmctlon  of  aeetlon— HemoTca  all 
doubt  of  faeta  to  be  atated  la  camplalnt. — 
If  sections  264,  266  of  Practice  Act  leave 
question  concerning  what  facts  shall  be 
stated  in  complaint  In  partition  In  doubt, 
such  doubt  Is  entirely  removed  by  two  hun- 
dred and  seventy-flflh  section,  which  pro- 
vides that:  "If  it  be  alleged  in  complaint, 
and  be  establisbed  by  evidence,  or  If  It 
appear  by  evidence,  without  such  allega- 
tion in  complaint,  to  satisfaction  of  court, 
that  property,  or  any  part  of  it.  Is  so  sit- 
uated that  partition  can  not  be  made  with- 
out great  prejudice  to  owners,  court  may 
■jrder  sale  thereof," — De  Uprey  v.  De  Uprey. 
27  Cal.  330.  332.  87  Am.  Dec.  81. 

8.  Deatk  of  party— Service  of  notice  of 
appeal  upon  attorney  who  has  regularly 
appeared  for  party,  where  no  substitution 
of  attorneys  has  taken  place,  although  that 
party  at  time  of  service  was  dead.  Is  valid. 
—tACOBte  T.  Eastland,  117  Cal.  673,  680,  49 
Pac.  1046. 

4.  Jeopardy  ta  one  latcreat,  with  lack 
Bf  heaelt  to  "vr  will  «*Btiol. — In  ab- 

sence of  expression  of  Intention,  if  interest 
of  person  In  whom  several  estate's  have 
united  would  b«  best  subserved  by  keeping 
them  separate,  intent  so  to  do  will  ordi- 
narily be  implied:  and  where  ft  appears 
that  Interests  of  defendant  would  be  Jeop- 
ardized by  sale  of  Interest  in  land  vested 
in  him.  but  can  not  be  enjoyed  by  pur- 
chaser for  forty-flve  years,  and  no  corre- 
sponding benefit  being  discernible  to  any 
one  of  the  parties,  court  below  did  not  err 
in  refusing  to  order  sale  of  reversionary 
Inicri  st  of  defendant,  or  In  rejecting  mere 
opinions  of  witnesses  in  proffered  testl- 
ijiony, — .lameEon  v.  Hayward,  106  Cal.  682,- 
ASS.  46  Am.  St.  Rep.  268,  39  Pac.  1078. 


B.  Hn-ger  of  reveraloa  and  estate  tmr 
T^mrm  —  Prevented    by    court   of  e«nlty. — 

Where  it  is  contended  in  action  in  parti- 
tion that  when  estate  for  years  and  rever- 
sion vested  In  defendant  there  was  merger, 
and  that  as  to  him  estate  for  years  had 
ceased  to  exist,  equity  will  prevent  or  per- 
mit merger,  as  will  best  subserve  purposes 
of  Justice  and  actual  and  just  intent  of 
parties,  and  where  Interests  of  such  defend- 
ant would  be  Jeopardized  by  sale  of  rever- 
sionary interest  in  land  which  had  nearly 
fifty  years  to  run,  and  no  corresponding  ef- 
fect was  discernible  to  any  of  parties,  court 
will  not  order  sale  of  such  reversionary 
interest. — Jameson  v.  Hayward,  106  Cal.  682, 
B88,  689.  46  Am.  St.  Rep.  268,  S9  Pac.  1078.- 

C  Partltloa— Can  not  be  made  nntll  rc- 
■peetlve  intereata  of  all  aaeertalned. — ^Where 
plalntiflTs  have  set  forth  origin,  nature,  and 
extent  of  their  interests,  interests  of  each  or 
all  may  be  put  In  issue  by  others;  and,  if  so, 
such  issues  are  to  be  first  tried  and  deter- 
mined, and  no  partition  can  be  ipade  until 
respective  interests  of  parties  have  been  as- 
certained and  settled  by  trial. — Morenh'out 
V.  Higuera,  82  Cal.  289.  296. 

7.  Same— If  required,  not  aided  by  Judi- 
cial notice  of  fact  not  proved. — Whether  or 
not  partition  can  be  made  without  great 
prejudice  to  owners  is  question  of  fact  de- 
cision of  which  Is  not  to  be  aided  by  Judi- 
cial notice  of  any  fact  or  circumstance  not 
proved. — Mitchell  v.  Oine,  84  Cal.  409,  418, 
24  Pac.  164. 

8.  ReferM— Sola  totr  to  apportion 
and  nuke  report. — Sole  duty  of  referee,  under 
this  section  and  section  797,  post,  was  to 
apportion  and  allot  land,  lots,  and  blocks 
between  original  co-tenants  according  to 
their  respective  Interests  as  found  and  de- 
termined by  court,  quality  and  quantity 
relatively  considered,  and  make  report  of 
his  proceedings,  specifying  manner  In  which 
he  had  executed  his  trust,  and  describing 
property  divided  and  shares  allotted  to 
each  party. — Richardson  v.  Loupe,  80  Cal. 
190,  501.  22  Pac.  til. 

Am  to  appointment  of  single  referee  hy 
consent,  see,  post,  I  797. 

Aa  to  apportlonnMnt  of  fcea  of  referee, 

see,  post.  9  768. 

As  to  eompeniiatloa  of  parties  whea  on- 
eqnal  partition  ordered,  see,  post,  {  792. 

As  to  number  of  refereea,  qnalMcatlonN. 

etc..  see,  ante,  S'640  and  note. 

A>  to  power  of  court  to  alltrm,  modify,  or 
«et  a«lde  report  of  referee,  see,  post,  S  766 
and  note. 

An  to  referee,  appointment  of,  see,  ante, 
S  761  and.  post,  }  797. 

An  to  Nlagle  referee,  power  of,  see.  post, 
g  797. 

An  to  tenants  for  years  to  whole  properly. 
Judgment  aot  to  affect,  see,  post,  S  767. 

An  to  ane^nal  partltloa,  poNHeNsloa  may 
ho  adjadgcd  In  certain  caaca,  see,  post,  |  792. 
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11.  H«vcr*laB.  Miare  In  — Not  nwarded 
ivhrre  partition  to  parlleM  am  t«n«nta  for 

7«ara. — Power  of  court  in  case  sale  becomeii 
neceswry  Is  not  grreater.  nor  Its  diacretlon 
to  be  exercised  different,  than  In  cases 
where  partition  Is  made,  and  If  court  has 
ordered  partition  of  rights  of  parties  to 
property  as  tenants  for  years,  it  would  not 
be  Incumbent  on  It,  or  even  proper,  to  have 
awarded  to  either  plaintiff  or  to  defendant 
any  share  or  interest  with  another  party  de- 
fendant in  a  re  version, -—Jameson  v.  Hay- 
ward.  106  Cal.  682,  688.  46  Am.  St.  Rep.  268, 
3»  Pac.  1078. 

10.  Reverslonnry  Inlerest— N»<  asld  at 
reqae»t  of  partle*  having  no  Intereiit  In  It. 

— "Where  in  partition  there  was  estate  for 
years  In  which  all  parties  had  interest,  but 
wblch  had  nearly  half  century  to  run,  but 
plaintiff  and  one  of  defendants  had  no  inter- 
est, legal  or  equitable.  In  reversion,  court 
of  equity  will  not  enforce  at  their  request 
sale  of  reversionary  interest  which  does 
not  concern  them. — Jameson  v.  Hayward, 
106  Cal.  682,  688,  46  Am.  St.  Rep.  268,  39 
Pac  1078. 

Aa  to  eMtate  for  life  or  yeara.  aet  oflT,  see, 
post.  §  770. 

11.'  8alc-Jf  appuN.  partition  can  aot  be 
mm4m. — By  this  section  It  Is  provided  that  If 
it  be  alleged  In  complaint  and  established 
by  evidence,  or  If  It  appears  by  evidence 
without  such  allegation  In  complaint,  to 
satisfaction  of  court,  that  property  or  any 
part  of  it  Is  ao  situated  that  partition  can 
not  be  made  without  great  prejudice  to 
owners,  court  may  order  sale  thereof. 
Otherwise,  upon  requisite  proofs  being  made, 
it  must  order  partition  according  to  re- 
spective rights  at  parties  and  appoint  three 
referees  therefor,  and  must  designate  por- 
tion to  remain  undivided  for  owners  whose 
Interests  remain  unknown  or  not  ascer- 
tained.— Emertc  v.  Alvarado,  64  Cal.  529, 
614,  2  Pac.  418. 


12.  Tliere  is  a  presumption  that  land 
held  in  common  tenancy  can  be  tqultably 
divided.  It  Is  only  where  the  contrary  "ap- 
pears by  the  evidence"  that  a  sale  may  tie 
ordered.  Therefore  one  who,  upon  appeal, 
contends  for  a  sale.  Instead  of  a  partition 
as  ordered,  must  show  that  It  appears  by 
the  evidence  that  a  partition  would  preju- 
dice the  owners.  The  burden  of  proof  to 
show  such  prejudice  rests  on  him. — -Bast 
Stiore  Co.  v.  Richmond  Belt  R..  172  Cal.  174, 
165  Pac.  999. 

IS.  Same— If  reqnired,  determined  by 
raort,  tltongb  not  alleged.  —  This  statute 
seems  to  contemplate  that  court  may  In- 
vestigate questions  as  to  whether  sale  is 
requisite  to  avoid  great  prejudice  to  own- 
ers, even  In  absence  of  any  allegation  in 
complaint  to  that  effect.  —  Bartlett  v. 
Hackey.  ISO  CaL  181,  182.  62  Pac.  482. 

Aa  to  eaenmbered  vroperty.  applleatton  mt 
proee«<n  mt  sale  of,  see.  post,  I  771. 

Aa  to  Mle  ta  ba  at  aaettan,  see.  post,  S  77B. 

As  tv  nale  or  crcdM*  eoart  most  dlreet 
temw  of,  see,  post,  (  776. 

Aa  to  nalwi  In  partition,  see,  post,  33  771- 
79G  and  notes. 

14,  9am^— Made  only  on  proof.  partltlOB 
Impracticable, — Under  code  rule  party  ask- 
ing for  sale  Instead  of  partition  has  burden 
of  proving  that  partition  can  not  be  made 
without  great  prejudice  to  owners. — Mitch- 
ell v.  Cllne,  84  Cal.  409,  418,  24  Pac.  164. 

15.  Valae,  dlitpnte  ni*  to— Not  before  ref- 
eree, bnt  before  cotirt. — This  statute  does 
not  require  that  referee  should  report  valu- 
ation of  whole  or  any  allotment,  or  for  any 
hearing  of  parties  before  him.  If  any  con- 
test arises  as  to  relative  value  of  several 
allotments,  or  as  to  Justice  of  his  report  In 
any  other  respect,  settlement  of  such  dis- 
pute Is  to  be  had  before  court,  which  has 
full  power  to  confirm,  change,  modify,  or 
set  aside  his  report. — Richardson  v.  Loupe, 
80  Gal.  490,  BOO.  22  Pac.  227. 


§764.   PARTITION  MUST  BE  MADE  AOOOBDINa  TO  THE  RIOHTS 

OF  THE  PABTIES,  AS  DETERMINED  BY  THE  COURT.  In  making  parti- 
tion, the  referees  must  divide  the  property,  and  allot  the  several  portions 
thereof  to  the  respective  parties,  quality  and  quantity  relatively  considered, 
according  to  the  respective  rights  of  the  parties  as  determined  by  the  court, 
pursuant  to  the  provisions  of  this  chapter,  designating  the  several  portions  by 
proper  landmarks,  atld  may  employ  a  surveyor  with  the  necessary  assistants 
to  aid  them. 

[Setting  a^ide  for  road  or  street,  when.]  Before  making  partition  or  sale, 
the  referees  may.  whenever  it  will  be  for  the  advantage  of  those  interested,  set 
apart  a  portion  of  the  property  for  a  way,  road,  or  street,  and  the  portion  so 
set  apart  must  not  be  assigned  to  any  of  the  parties  or  sold,  but  must  remain  an 
open  and  public  way,  road,  or  street,  .unless  the  referees  shall  set  the  same 
apart  as  a  private  way  for  the  use  of  the  parties  interested,  or  some  of  them, 
their  heirs  and  assigns,  in  which  case  it  shall  retaain  such  private  way.  Wheii- 
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ever  the  referees  have  laid  out  on  any  tract  of  land  roads  sufficient  in  the 
judgment  of  said  referees  to  accommodate  the  public  and  private  wants,  they 
must  report  that  fact  to  the  court,  and  upon  the  confirmation  of  their  report 
all  other  roads  on  said  tract  cease  to  be  public  highways. 

[AUotting  land  to  purchaier  from  tenant  in  common,  wben.]  Whenever  it 
appears,  in  an  action  for  partition  of  lands,  that  one  or  more  of  the  tenants  in 
common,  being  the  owner  of  an  undivided  interest  in  the  tract  of  land  sought 
to  be  partitioned,  has  sold  to  another  person  a  specific  tract  by  metes  and 
bounds  out  of  the  common  land,  and  executed  to  the  purchaser  a  deed  of  con- 
veyance, purporting  to  convey  the  whole  title  to  such  specific  tract  to  the  pur- 
ch8;;er  in  fee  and  in  severalty,  the  land  described  in  such  deed  shall  be  allotted 
and  set  apart  in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  in  such 
other  manner  as  shall  make  such  deed  effectual  as  a  conveyance  of  the  whole 
title  to  such  segregated  parcel,  if  snch  tract  or  tracts  of  land  can  be  so  allotted 
or  set  apart  without  material  injury  of  the  rights  and  interests  of  the  other 
co-tenants  who  may  not  have  joined  in  such  conveyance. 

[Duty  of  referees  in  making  partition.]  In  all  cases  it  is  the  duty  of  the 
referees,  in  making  partition  of  land,  to  allot  the  share  of  each  of  the  parties 
owning  an  interest  in  the  whole  or  in  any  part  of  the  premises  sought  to  be 
partitioned,  and  to  locate  the  share  of  each  co-tenant,  so  as  to  embrace  as  far 
as  practicable  the  improvements  made  by  such  co-tenant  upon  the  property,  and 
The  value  of  the  inqirovements  'made  by  the  tenants  in  common  must  be 
excluded  from  the  valnatlon  in  making  the  allotments,  and  the  land  must  be 
valued  without  regard  to  such  improvements,  in  case  the  same  can  be  done 
without  material  injury  to  the  rights  and  interests  of  the  other  tenants  in 
common  owning  such  land. 

History:  Enacted  March  11,  1872,  re-eaactment  of  S  276  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p. 
326;  April  3,  1876,  Code  Amdts.  1876-6,  pp.  96,  97;  by  Code  Com- 
mlsslon,  Act  March  8,  1901,  Stats,  and  AmdU.  1900-1,  p.  162,  held  un- 
constitutional, see  history,  S  5  ante;  amendment  approved  March 
19,  1907,  Stats,  and  Amdts.  1907,  p.  606,  Kerr's  Stats,  and  Amdts. 
190e-7,  p.  462. 

PARTITION  ACCORDING  TO  RIGHTS  AS        S.    Afcrcement  for  partltioa  upheld  if  tat- 

DETERMINED  BY  COURT.  ia»d^PartlaI  agreement  for  partition  of 

-.    »    i        11.  J    «  '^"^  under  sututo  of  fraud,  and 

1.  Ab  to  method  of  partition.  enforced;  but,  where  consum- 

2.  Agrwment  for  partition  upheld  if  rati-     ^^^^^  ^^d  ratified  by  partiea.  it  will  be 

.  upheld. — Gordon  v.  San  Dlegro,  101  Cal.  522, 

8,4.  Contrihution  and  sabrogation.  ggj   iq  ^m,  St.  Rep.  73,  36  Pac.  18. 

6.  Shares  not  to  be  determined  by  sheriff  or  ^  co-trib«*io»  .nd  -abro,.*io».-in  the 
comm.»ioi.er-If  moieties  specified  in     ^^^^  ^^^^  foreclosure  proceedings  become 

-  =     ,1 3"'*K™f ,  ^  1       ■  necessary  by  reason  of  the  failure  of  the 

6.  Specific  bounds,  sale  by-Of  land  in  cort-  owners  in  severalty  of  the  mortsaffed  prop- 
mon— Not  binding  on  co-tenant.  ^rty  to  contribute  equally  to  the  payment  of 

1.  Aa  to  method  of  partttloa.— The  gran-  the  mortgaffe-debt,  the  particular  owner 
tee  of  each  parcel  is  entitled  to  have  the  who  may  be  compeHed  to  pay  the  entire 
same  set  off  to.  him  out  of  the  share  of  his  "Jebt  will  be  rightfully  and  readily  subro- 
grantor.  If  it  can  be  done  without  Injury  gated,  to  the  extent  of  the  exceaa  payment, 
to  the  other  tenants  in  common:  but,  tlie  *<>  the  interests  of  the  mortgagee  in  a 
fact  that  he  owns  contiffuoua  land  which  proper  proceeding  Instituted  for  that  pur- 
win  make  his  ownership  of  the  speclUc  par-  pose.— Rich  v.  Smith,  26  Cal.  App.  775,  148 
■  stl  more  advantageous  to  him,  can  not  Jus-  645. 

tify  the  allotment  thereof  to  bim.  If  to  do  4.  When  one  tenant  In  common  has  paid 
BO  would  In  fact  materially  Injure  another  a  debt  or  obligation  for  the  benefit  of  the 
tenant  In  common. — East  Shore  Co.  v.  Rich-  Joint  property,  or  has  discharged  a  Men  or 
mond  Belt  R.»  172  Cal.  174,  li&  Fac  9S9.         assessment  Imposed  upon  It  aa  a  common 

law 
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burden,  ha  la  entitled  a*  matter  of  riffht  to 
have  hia  co-tenant,  who  haa  received  the 
benefit  of  It,  refund  to  him  hla  proportion- 
ate share  of  the  amount  paid,  and  it  le 
proper  to  provide  In  the  decree  of  partition 
that  the  share  of  the  latter  be  charered  with 
a  lien  therefor. — Rich  Smith,  26  Cml.  App. 
776.  148  Pac  545. 

B.  Sharca  mat  to  ke  determined  br  eheria 
or  cowadaalonu— If  Moletlca  effeeUcd  Im 
■mt  JadcmoBt^Where  moletlee,  In  whleh 
partition  la  to  be  made,  are  apeeifled  In  first 
judgment,  and  writ  de  partltlone  faclenda 
iasued  thereon.  In  action  at  law  and  in  flrat 
Judgment,  and  commission  isaued  thereon 
in  suit  in  chancery.  In  neither  case  are 
shares  or  interest  of  parties,  nor  any  mat- 


ter of  title,  to  be  determined  by  sherllt  In 
one  case,  or  commlaalonera  in  other.  — 
Emeric  v.  Alvarado,  64  Cal.  618,  2  Pac. 
418. 

SpccMe  boandM,  aale  br— Of  lamd  Im 

eomMon — Not  btadliiK  on  co-tcnaBl. — All  au- 
thorities are  to  effect  that  sate  by  tenant  in 
common,  by  specific  bounds,  of  portion  of 
land  in  common,  la  not  binding  upon  his  co- 
tenant  unlesa  ratified  by  him. — Gordon  v. 
San  Qiegro  101  Cal.  822,  631,  40  Am.  St.  Rep. 
78,  86  Pac  18. 

Aa  to  partition  between  tennafti  hT  OMtlrc-. 
tieo.  see  note  80  L.  R.  A.  336. 

Aa  to  partition  of  pnrtneraUp  veal  eatatCi 

see  note  28  L.  R.  A.  103. 


§  766.   REFEREES  MUST  HAKE  A  REPORT  OF  THEIR  PROOEEDmOS. 

The  referees  mast  make  a  report  of  their  proceedings,  specifying  therein  the 
manner  in  which  they  executed  their  trust,  and  describing  the  property  divided, 
and  the  shares  allotted  to  each  party,  with  a  particular  description  of  each 
share.  Any  party  to  the  action,  after  giving  at  least  ten  days'  notice  in  writing 
to  the  other  parties  who  have  apeared  therein  of  his  intention  to  do  so,  may 
move  the  court  to  confirm,  change,  modify,  or  set  aside  such  report. 

HIttory:  Enacted  March  11,  1872,  re-enactment  of  9  277  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stata.  and 
Amdts.  1900-1,  p.  163,  held  unconstitutional,  see  history,  g5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  607, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  463. 


EEFEREE'9  REPORT. 

1.  Beferee's  report — Final  judgment  upon — 

Necessary  to  segregation  of  particular 
interests. 

2.  Same — Objection  to  referee  'a  report. 

1.  Referee*'  report— Pinal  Jndcnient  apom 
— NeoeNMrr  to  «eRreKntlon  of  pBrtlenlar 
Interenta. — Until  final  judgment  upon  ref- 
eree's report  In  partition  Is  entered.  It  can 
not  be  known  to  which  of  parties  any  par- 
ticular parcel  of  land  will  fall,  and  until 
such  aeffregatlon  haa  been  made,  there  can 
be  no  adverse  holding  of  any  portion  of 
land  by  either  party  to  action  a^lnat  any 


other  parties  thereto.  — Christy  v.  Spring 
Valley  W.  W..  97  Cal.  21,  27,  31  Pac.  1110. 

Aa  to  afllrnilnB;  or  Httlns  aaldc  report  of 
referee,  see,  post,  3  76fi  and  note. 

Am  to  contente  of  referee's  report,  see, 
post,  S  784  and  note. 

3.  Snme^— Objection  to  referee**  report. — 

Where  referees  In  partition  proceedings  do 
not  comply  with  the  Interlocutory  decree, 
and  hence  do  not  preaerve  the  rlghta  of  all 
partlea  In  interest,  objection  to  their  report 
will  afford  ample  remedy  to  the  party 
claiming  to  be  aggrieved  thereby. — Rich  v. 
Smith,  26  Cal.  App.  775,  148  Pac.  645. 


§766.  COURT  MAY  SET  ASIDE  OR  CONFIRM  REPORT,  AND  ENTER 
JUDGMENT  THEREON.  UPON  WHOM  JUDGMENT  TO  BE  CONCLUSIVE. 

The  court  may  eoafirm,  change,  modify,  or  set  aside  the  report,  and  if  necessary, 
appoint  new  referees.  Upon  the  report  being  confirmed,  judgment  must  be 
rendered  that  such  partition  be  effectual  forever,  which  judgment  is  binding 
and  conclusive. 

1.  [Judgment  binding  on.]  On  all  persons  named  as  parties  to  the  action, 
and  their  legal  representatives,  who  have  at  the  time  any  interest  in  the  prop- 
erty divided,  or  any  part  thereof,  as  owners  in  fee  or  as  tenants  for  life  or  for 
years,  or  as  entitled  to  the  reversion,  remainder,  or  the  inheritance  of  such 
property,  or  any  part  thereof,  after  the  determination  of  a  particular  estate 
therein,  and  who  by  any  contingency  may  be  entitled  to  a  beneficial  interest  in 
the  property,  or  who  have  an  interest  m  any  undivided  share  thereof,  as  ten< 
aAts  for  years  or  for  life ; 
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2.  On  all  persons  not  in  being  at  the  time  said  judgment  is  entered,  who  have 
any  interest  in  the  property  divided,  or  any  part  thereof,  as  entitled  to  the 
reversion,  remainder  or  the  inheritance  of  such  property,  or  any  part  thereof, 
after  the  determination  of  a  particular  estate  therein,  and  who  by  any  con- 
tingency may  be  entitled  to  a  beneficial  interest  in  the  property;  provided,  that 
in  case  sale  has  been  made  under  the  provisions  of  this  chapter  the  judgment 
shall  provide  for  keeping  intact  the  share  of  the  proceeds  of  said  sale,  to  which 
said  party  or  parties  not  in  being  at  the  time  are  or  may  be  entitled  until  such 
time  as  suoh  party  or  parties  may  take  possession  thereof; 

3.  On  all  persona  interested  in  the  property,  who  may  be  unknown,  to  whom 
notice  has  been  given  of  the  action  for  partition  by  publication; 

4.  On  all  other  persons  claiming  from  such  parties  or  persons,  or  either  of 
them. 

And  no  judgment  is  invalidated  by  reason  of  the  death  of  any  party  before 
final  judgment  or  decree ;  but  such  judgment  or  decree  is  as  conclusive  against 
the  heirs,  legal  representatives,  or  assigns  of  such  decedent,  as  if  it  had  been 
entered  before  bis  death.  If  during  the  pendency  of  the  action,  and  before  final 
judgment  therein,  any  of  the  co-tenants  has  conveyed  to  another  person  his 
interest,  or  any  part  of  his  interest,  such  conveyance,  whatever  its  form,  shall 
be  deemed  to  have  passed  to  the  grantee  any  lands  which,  after  its  execution, 
may  have  been  set  aside  to  the  grantor  m  severalty,  or  .such  proportionate  inter- 
est in  such  lands  as  the  interest  so  conveyed  bears  to  the  whole  interest  of  the 
grantor. 

History-  Enacted  March  11,  1872;  amendment  by  Code  CommlsBlon, 
Act  March  8,  1901,  SUts.  and  Amdts.  1900-1.  p.  163,  held  unconstitu- 
tional see  history,  9  5  ante;  amendment  approved  March  19,  1907, 
Stats  and  Amdts.  1907,  p.  607.  Kerr's  Stats,  and  Amdts.  1906-7.  p. 
463;  March  15,  1911,  Stats,  and  Amdts.  1911,  p.  366, 

rnxVTRMING  OR  SETTING  ASIDE  A.  to  vnardian,  MMat  of,  to  partlttoa. 

REFEREES'  REPORT.  8ee.  po.t.  51772  and  note. 

1.  "Any  part  thereof    -M*?,"^"?^''  "      portloam«i  of.  see,  ante.  !S  763.  764. 

whole  and  not  of  undmded  mterest. 
_   ^  — _    .     .  An  to  nnknowa  tenant  of  «iitalr  for  life  or 

2.  Deere<^Effect  of.  protection  of.  see,  post.  !  780. 

3.  Defatilt  of  parties  served— Confession  ot 


no  interest. 


1.    "Amy  part  tkervot**— Mcaao  muj  part 


,  .  ^    ,      .        i.^„,^  whole  and  aot  of  aadlvldcd  intevcMt^ 

4.  Effect  of  interlocutory  decree.  wotAb.  "any  part  thereof."  In  subdivision  1 

5.  Judgment,  final— Conclusive  upon  parties  section,  necessarUy  mean.  In  connec- 

tierved  in  partition.  tlon  In  which  they  are  used,  any  part  of 

6.  Same  Court  acquired  .jurisdiction  to  de-  property,  and  not  any  portion  of  undivided 

tcrmino  interest  of  all.  interest  in  property.    It  would  be  very  in- 

7   Sani^Riirht  of  way  concluded  by  decree.  consistent,    if   not   absurd,    that  judKment 

°                   -       .■         *    a.,u  should  be  conclusive  on  those  who  were  not 

8.  Beferccs-    report,   confirmation   of-Bub-  ^^^^^^  p^^^,^^       actlon.-Oates  v,  Salmon. 

joct  to  sound  judicial  discretion.  ggg.  95  Am.  Dec.  139. 

9.  Same- Appeal,  does  not  lie  from  order  ^    Decr.e-Eir«t  of.-A  decree  in  parti- 

rej«-cting  report.  ^^^^              other  effect  than  to  sever  the 
10.  Specific  parcel,  title  of  purchaser  of  unity  of  possession,  and  does  not  vest  in 
Good,  save  contingently,  as  to  other  ten-  either  of  the  co-tenants  any  new  or  addi- 
ants  in  common.  tlonal    title. — Potrero   Nuevo   Ijand   Co.  v. 
A»  to  eMatc  for  Toant,  wken  may  be  set  All  Persons.  29  Cal.  App.  743,  1B6  Pac.  876. 
off  aad  property  aot  aold,  see,  post,  I  770.  ^    Delaalt  of  partleH  nerved— Coafemloa 
A*  to  expeaneii  of  partltloa.  how  appor-  of  no  Interest. — Where,  in  action  In  parti- 
tioned, see.  post,  II  768,  769.  tlon,  parties  were  served  With  summons  and 
Am  to  tntnre,  cMmtlaKent.  and  vented  la-  made  no  appearance,  their  default  was  con- 
terext  to  be  aaeertalned  and  protected,  see.  fession   that  they  had  no  Interest  in  land. 
Dost  1  78*  court  had  Jurisdiction  to  so  adjudge  «x> 
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presBly:  but,  had  It  not  done  so  and  passed 
them  In  alienee,  result  would  have  been  the 
same,  tor  Judgment  that  land  belonged  to 
parties  between  whom  It  was  divided,  would 
be  equally  as  conclusive  as  against  their 
title,  they  having  been  made  parties  and 
served  with  process. — Horenhout  v.  Hl^uera, 
»  Cal.  289.  29<. 

4.  Blleel  of  tmlerlsestarr  decree  Is  merely 
to  determine  relative  rights  of  respective 
parties  In  entire  tract  of  land,  but  does  not 
accomplish  any  severance  of  possession.  It 
Is  thereafter  necessary  that  partition  ac- 
rordlner  to  these  respective  rights  be  made, 
and  particular  share  of  each  party  be  al- 
lotted to  him,  and  until  this  be  done  by 
Rnal  Judgment  It  can  not  be  known  to  which 
of  parties  any  particular  parcel  of  land  will 
fall,  and,  therefore,  prior  to  such  segrega- 
tion, there  can  be  no  adverse  holding  of  any 
portion  of  land  by  either  party  to  action 
against  any  of  other  parties  thereto, — 
Christy  v.  Spring  Valley  W.  W.,  97  Cal.  21. 
27,   21   Pac.  lUO. 

5.  JudvmeKt*  flaal  —  ConelaalTC  mpon 
parties  aervcd  In  partltloa. — Force  and 
effect  of  final  Judgment  In  action  for  par- 
tltlon  are  clearly  and  explicitly  stated  In 
this  section.  Such  Judgment  Is  declaimed  to 
be  binding  and  conclusive  forever  upon 
all  persons  who  are  named  In  complaint 
as  parties  to  action,  and  have  been  served 
with  summons,  and  their  legal  represent- 
atives.— Blorenhout  v.  HIguera,  32  Gal.  289, 
295. 

a.  Same— Coort  Bcqnlred  JnrlNdlctioa  to 
4ieiermliie  iBterestM  of  all. — PlaintilTs  here- 
in having  been  named  In  complaint  as 
parties  to  an  action  in  partition,  and  hav- 
ing been  served  with  summons,  court  ac- 
quired Jurisdiction  to  flrst  ascertain  and 
determine  what  Interest  they  held,  if  any, 
in  land,  and  then  to  divide  it  accordingly. 
To  say  that  judgment  Is  not  conclusive 
upon  them  because  they  neglected  to  ap- 
pear and  exhibit  their  Interest,  Is  prepos- 
terous. Such  doctrine  would  place  It  In 
power  of  an  obstinate  tenant  to  defeat  and 
prevent  partition  In  all  casea  by  merely 
staying  out  of  court. — Moranhout  T.  HI- 
guera, 82  Cal.  289,  295. 


7.  Same— RIshi  of  war  eoacladed  by  de- 
cree.— Partition  having  been  adjudged  be- 
tween tenanta  In  common  of  ranch,  and 
their  respective  shares  set  apart  to  them  in 
severalty,  although  before  partition  appel- 
lant had  been  accustomed  to  pass  over 
respondent's  land,  but  there  never  was 
right  of  way  appurtenant  to  parcel  of  land 
allotted  to  appellant,  decree  in  partition 
entered  upon  report  of  referee,  which  laid 
out  several  new  roads  and  made  changes 
In  old  ones,  no  appeal  having  been  taken, 
is  conclusive  againat  appellant's  claim  of 
right  of  way. — Carey  t.  Rae.  68  Cal.  159, 
161. 

8.  Referees*  report.  coaflrmatloB  of — 
Snbjeet  «o  s<raad  Ja4lclal  diseretloa. — Un- 
der this  section,  court  doubtless  has  power 
to  confirm  or  refuse  to  confirm,  but  this 
is  not  arbitrary  power;  it  Is  neither  more 
nor  less  than  sound  Judicial  discretion,  and 
It  must  be  exercised,  with  Just  regard  to 
rights  of  all  concerned,  "aubject  to  review 
of  appellate  tribunal,  and  propriety  of  its 
exercise  depends  upon  circumstance  of  each 
case,  and  can  only  be  rightfully  exercised 
when  It  can  be  done  with  due  regard  to 
rights  and  Interest  of  all  concerned — the 
purchaser,  as  well  as  others." — Dunn  v. 
Dunn.  137  Cal.  61.  59.  69  Pac.  847. 

9.  S  a  me— Appeal.  docH  not  lie  from  ar> 
der  rejeetlag  report  of  referees  and  ap- 
pointing new  referees,  or  from  order 
appointing  new  referees  In  place  of  those 
who  have  resigned,  died,  or  been  removed. 
Such  action  can  only  be  reviewed  upon 
appeal  from  anal  Judgment. — Fallon  v. 
Brlttan,  84  Cal.  611,  514. 

As  te  appeal  iylag  from  order  conflrai- 
tag  iwlc,  see,  post,  I  773,  note  par.  l. 

!•.  Speelfle  pareel,  title  of  purchaser  of— 
Good,  save  cantlngently,  ■■  to  other  ten- 
ants in  common. — Title  of  purchaser  of 
specified  parcel,  from  one  of  tenants  In 
common,  la  good  against  all  world,  except 
other  tenants  In  common,  and  as  to  them 
It  is  subject  to  contingency  of  being  taken 
by  them,  If  It  should  be  found  necessary 
to  do  so,  In  order  to  make  general  parti- 
tion of  general  tract. — Gates  v.  Salmon,  36 
CaL  678,  696,  96  Am.  Dec.  129. 


§  767.   JUDGMENT  NOT  TO  AFFECT  TENANTS  FOR  YEABS  TO  THE 

WHOLE  PROPERTY.    The  judgment  does  not  affect  tenants  for  years  less 

than  ten  to  the  whole  of  the  property  which  is  the  subject  of  the  partition. 

History:    Enacted  March  11,  1872,  re-enactment  of  i  279  Practice 
Act 


1,  Iptcrlneiitpry  order  rcTlewablei  a»d 
•mcr  atrlklag  oat  aaawer. — This  section 
requires  court  to  review  Interlocutory  or- 
der in  an  action  In  partition,  when  It 
Involves    merlta    and    necessarily  affecta 


Judgment,  and  order  striking  out  answer, 
regularly  put  on  die,  and  rendering  Judg- 
ment without  trial,  falls  within  this  class. 
— Stevens      Ross,  1  Cal.  94,  97. 


§768.  EXPENSES  OF  PARTITION  MUST  BE  APPORTIONED  AMONG 
THE  PARTIES.  The  expenses  of  the  referees,  including  those  of  a  surveyor 
c.  CP.— 123  itest 


Digitized  by 


H  7t»~7n  UEK  OH  IlfTBRBST— E8TATB  FOR  LIFE— PRO CEBnOS,  [Ft.  II. 

and  his  assistants,  when  employed,  must  be  ascertained  and  allowed  hy  the 

court,  and  the  amount  thereof,  together  with  the  fees  allowed  by  the  court,  in 

its  discretion,  to  the  referees,  must  be  apportioned  among  the  different  parties 

to  the  action,  equitably. 

History:  Enacted  Harch  11.  1872,  re^nactment  of  §280  Practice 
Act;  but  this  section  of  Practice  Act  was  amended  la  1872,  and  the 
above  proTlslon  of  code  superaeded  by  this  amendment  (see  note  to 
this  section,  par.  4). 


EXPENSES  OF  PARTITION  APPOR- 
TIONED. 

1.  BefeTee's  allowance — In  discretion  of  court. 

2.  Superseding  code   section  —  Amendment 

of  1872. 

Am  <o  aMowan«e  of  attoney**  fee*,  see, 
post.  tt7»6,  798. 

An  im  apvalatiimt  of  referee  to  tm^mSn 
■■to  ilea.  leA,  ante,  i  761. 

Am  to  fees  of  rofcvcee,  ne,  post.  ||  102S, 
1508  and  notes. 

1.  Referee's  aUewue* — la  dlecrettoa  of 
eenrt. — An  allowance  to  referee  Is  not  to 
btf  conSned  to  Ave  dollars  a  day  for  hla 
aervicea,  and  court,  allowing  him  much 
larger  aum,  under  thla  section,  which 
grants  discretion  to  court  to  tlx  fees  of  ref- 


erees, followed  law  which  governed  mat- 
ter.— Meanager  v.  Do  I<eonls,  140  Cal.  402, 
404,  78  Pao.  1062. 

2,    SopeMedlag  eo<e  aectio^— AncBdmeot 

of  ISra^-Sectlon  280  of  Practice  Act,  which 
was  re-enacted  In  above  section,  was 
amended  by  tlje  legislature  of  1871-72, 
and  this  amendment  superseded  the  above 
code  section.  This  amendment  reads  as 
follows:  "The  expenses  of  the  referees. 
Including  those  of  a  surveyor  and  hla  as- 
sistant when  employed,  shall  be  ascertained 
and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by 
law  to  the  referees,  and  such  attorney's 
fees  expended  for  the  common  benefit,  both 
for  plaintiff  and  defendants,  as  the  court 
aball  deem  Just  and  proper,  shall  be  ap- 
portioned among  the  different  parties  to 
the  action." — Stats.  1871-72,  p.  280. 


§769.   A  LIEN  ON  AN  UNDIVIDED  mTEREST  OF  ANY  PABTT  IS  A 

GHABQE  ONLY  ON  THE  SHARE  ASSIGNED  TO  SUCH  PARTY.   When  a 

lien  is  on  an  undivided  interest  or  estate  of  any  of  the  parties,  such  lien,  if  a 

partition  be  made,  shall  thenceforth  be  a  charge  only  on  the  share  assigned  to 

such  party ;  but  such  share  must  first  be  charged  with  its  just  proportion  of  the 

costs  of  the  partition,  in  preference  to  snch  lien. 

History:    Snacted  March  11,  1872,  re«nactment  of  1281  Practice 
Act. 

Am  to  lieu  In  soMcral,  see  Kerr's  Cye.  Civ.  Code,  2d  ed..  IS  8872  et  sen.  and  notes. 

§  770.   ESTATE  FOR  LIFE  OR  YEARS  HAY  BE  SET  OFF  IN  A  PART 

OF  THE  PROPERTY  NOT  SOLD.  WHEN  NOT  ALL  SOLD,  When  a  part  of 

the  properly  only  is  ordered  to  be  sold,  if  there  be  an  estate  for  life  or  years, 

in  an  undivided  share  of  the  whole  property,  such  estate  may  be  set  ofP  in  auy 

part  of  the  property  not  ordered  to  be  sold. 

History:    Enacted  March  11,  1872,  re-enactment  ot  {282  Practice 
Act. 

§771.  APPLICATION  OF  PROCEEDS  OF  SALE  OF  ENCUMBERED 
PROPERTY.    The  proceeds  of  the  sale  of  encumbered  property  must  be 

applied  under  the  direction  of  the  court,  as  follows: 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the  action; 

2.  To  pay  the  costs  of  the  reference ; 

3.  To  satisfy  and  cancel  of  record  the  several  liens  in  their  order  of  priority, 
by  payment  of  the  sums  due  and  to  become  due;  the  amount  due  to  be  verified 
by  affidavit  at  the  time  of  payment; 
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4.  The  residue  among  the  owners  of  the  property  sold,  according  to  their 
respective  shares  therein. 

History:    Enacted  March  11,  1872,  re-enactment  of  S273  Practice 
Act 

Aa  to  apportloaflBCKt  of  CM<*  off  proceed-         An   to  eoata  of  parlltlOB   m»a  lUmm  am 

IbC.  see,  ante,  t  7<8.  eharea  of  parecmcro,  aee,  post,  f  1196  and 

As  to  attorary'a  (eea,  eoota  fnclade,  see,  note, 
post,  tS  796,  798  and  notea.  Aa  to  coata,  when  reatrlctetf  to  ««rt«lB 

Aa  to  eoata,  Jadsment  for,  how  enforced,'  ,  Pnrtica,  see.  post,  j  796. 
see.  poat.  S  796  and  note.  Aa  to  coat  of  prcvloua  litlsotfon  iBcamd 

Aa  to  coot*  Itmm  of  Madlvlded  ahare»  asb-  one  tcaaat,  see,  poat,  {  798. 

Jeet  to,  sea,  post,  I  T9<  and  note. 

§772.  PABTT  HOLDING  OTHEB  8ECUBITIE8  MAT  BE  REQUIRED 
FIBST  TO  EXHAUST  THEM.  Whenever  any  party  to  an  action,  who  holds  a 
lien  upon  the  property,  or  any  part  thereof,  has  other  securities  for  the  pay- 
ment of  the  amount  of  such  lien,  the  court  may,  in  its  discretion,  order  such 
securities  to  be  exhausted  before  a  distribution  of  the  proceeds  of  sale,  or  may 
order  a  just  deduction  to  be  made  from  the  amount  of  the  lien  on  the  property, 
on  account  thereof. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  284  Practice 
Act 

Aa  to  aorvlea  on  llcaholdcr  of  Matlee  to  •ppear,  aee,  ante,  I  762.  ' 

§  773.  PROCEEDS  OF  SALE,  DISPOSITION  OF.  The  proceeds  of  sale  and 
the  securities  taken  by  the  referees,  or  any  part  thereof,  must  be  distributed  by 
them  to  the  persons  entitled  tliereto,  whenever  the  court  so  directs.   But  in 

case  no  direction  be  given,  all  of  such  proceeds  and  securities  must  be  paid 

into  court,  or  deposited  therein,  or  as  directed  by  the  court. 

History:    Snacted  March  11,  1872,  re-enactment  ot  |28S  Practice 
Act. 


1.    ApVMl   from   order  coaannlHV 

may  be  taken  by  purchaser,  as  he  thereby 
becomes  quasi  party  to  suit. — Hammond  v. 
Cailleaud,  JJl  Cal.  20«.  2H.  62  Am.  St.  Rep. 
167,  it  Pac.  607. 

Aa  to  no  appeal  lybv  from  order  aettlas 
aaldc  referees*  report,  see,  ante,  I  776,  note 
par.  9, 


Aa  ta  oaavcraMea  camflrmatlOM  of 
aalc,  aee,  post,  S  786  and  note. 

Aa  to  dcpoalt  im  eoart,  aee,  ante,  i|  672- 
674  and  notes;  poat,  1  2104. 


§  774.   WHEN  PAID  INTO  COURT,  THE  CAUSE  MAY  BE  CONTINUED 
FOE  THE  DETERMINATION  OF  THE  CLAIMS  OF  THE  PARTIES.  When 
the  proceeds  of  the  sale  of  any  share  or  parcel  belonging  to  persons  who  are 
parties  to  the  action,  whether  known  or  unknown,  are  paid  into  courts,  the 
action  may  be  continued  as  between  such  parties,  for  the  determination  of  their 
respective  claims  thereto,  which  must  be  ascertained  and  adjudged  by  the 
court.  Further  testimony  may  be  taken  in  court,  or  by  a  referee,  at  the  discre- 
tion of  the  court,  and  the  court  may,  if  necessary,  require  such  parties  to 
present  the  facts  or  law  in  controversy,  by  pleadings,  as  in  an  original  action. 
History:    Enacted  March  11,  1872,  re-enactment  of  {  286  Practice 
Act;  amendment  by  Code  CommlBslon,  Act  March  8.  1901,  Stats,  and 
Aradts.  1900-1,  p.  164,  held  unconstitutional,  see  history,  8  5  ante; 
amendment  approred  March  19,  1907,  Stats,  and  Amdts.  1907.  p.  607, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  464. 
Aa  to  aacertalnlnK  the  aharea  of  tke  acT-         Aa  to  dlrectloaa  to  rcfereca  roneeralas 
«rol  partlca,  aee.  ante,  t  769.  proeeeda  of  aalc,  aee,  poat.  i  7SS  and  note. 
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§776.    SALES  BY  REFEREES  MUST  BE  BY  PUBUO  AUCTION.  [AT 

PRIVATE  SALE  WHEN.]   All  sales  of  real  property  made  by  referees  uuder 

this  chapter  must  be  made  at  pnblic  auction  to  the  highest  bidder,  upon  notice 

given  in  the  manner  required  for  the  sale  of  real  property  on  execution  unless 

in  the  opinion  of  the  court  it  would  be  more  beneficial  to  the  parties  interested 

to  sell  the  whole  or  some  part  thereof  at  private  sale ;  the  court  may  order  or 

direct  such  real  property,  or  any  part  thereof,  to  be  sold  at  either  public 

auction  or  private  sale  as  the  referee  shall  judge  to  be  the  most  beneficial  to 

all  parties  interested.  If  sold  at  pnblic  auction  the  notice  must  state  the  terms 

01  sale  and  if  the  property  or  any  part  thereof  is  to  be  sold  subject  to  a  prior 

estate,  charge  or  lien,  that  must  be  stated  in  the  notice.  If  the  sale  is  ordered 

made  at  either  public  auction  or  private  sale,  the  sale  at  private  sale  shall  be 

conducted  in  the  manner  required  in  private  sales  of  real  property  of  estates  of 

deceased  persons. 

History:  Enacted  March  11.  1872,  re-enactment  of  S  587  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  164,  held  unconstitutional,  see  history,  §5  ante; 
amendment  approved  April  19,  1909,  Stats,  and  Amdts.  1909,  p.  1001. 

A*  to  eondael        ■■!«.  see,  ante,  jE  694  Am  to         of  farma  of  lots  •eparatcly,  nee. 

et  seq.  post,  I  782. 

As  to  notice  of  execution  Miles,  see,  ante.  As  to  terms  of  sale  to  be  nnde  kaown  at 

19  693,  693.  ttaie  thereof  see,  post,  I  782. 

As  to  refusal  of  porcbaaer  to  yar  par. 
ehaae-moaeT'i  see,  ante,  i  S96. 

§  776.   THE  COURT  MUST  DIREGT  THE  TERMS  OF  SALE  OR  CREDIT. 

The  court  must,  in  the  order  for  sale,  direct  the  terms  of  credit  which  may  be 
allowed  for  the  purchase-money  of  any  portion  of  the  premises  of  which  it  may 
direct  a  sale  on  credit,  and  for  that  portion  of  which  the  purchase-money  is 
required,  by  the  provisions  hereinafter  contained,  to  be  invested  for  the 
benefit  of  unknown  owners,  infants,  or  parties  out  of  the  state. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  288  Practice 

Act. 

1.  iBiperfcet  title— Need  aot  be  takea.  eree  derived  no  power  from  the  Rtatute.  or 
reirardlcas  of  eondltloas  of  sale. — Conced-  the  order  of  sale,  to  stipulate  with  the  pur- 
Ins  that  the  rule  of  caveat  emptor  applied  chaser  that  the  title  should  be  Rood  and 
to  Judicial  sales  ffenerally.  and  that  sn  or-  free  from  Imperfections  or  the  sale  be  void, 
der  of  sale  was  silent  as  to  any  conditions  it  does  not  follow  that  the  purchaser  was 
relating  to  the  validity  or  Invalidity  of  the  bound  to  accept  an  Imperfect  title. — Ham- 
tltle  to  be  acquired  by  the  purchase  there-  mond  v.  Cailleaud,  111  Cal.  20fi,  217,  S2  Am. 
under;  and,  further  conceding,  that  the  ref-  St.  Rep.  167,  43  Pac.  607. 

§777.   REFEREES  UA7  TAKE  SECURITIES  FOR  PUROHASE-MONET. 

The  referees  may  take  separate  mortgages  and  other  securities  for  the  whole, 
or  convenient  portions  of  the  purchase-money,  of  such  parts  of  the  property  as 
are  directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of  any  known 
owner  of  full  age,  in  the  name  of  such  owner;  and  for  the  shares  of  an  infant,  in 
the  name  of  the  ^ardian  of  such  infant;  and  for  other  shares,  in  the  name  of 
the  clerk  of  the  county  and  his  successors  in  office. 

History:    Enacted  March  11,  1872,  re^nactment  of  S  289  Practice 
Act  as  amended  1864  (Stats.  1864.  p.  84). 

A«  to  kow  seearltles  far  parekasc-atoMy  akall  be  takea  at  sale,  see,  post.  {  789. 
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§  778.  TENANTS  WHOSE  ESTATE  HAS  BEEN  SOLD  SHALL  RECEIVE 
COMPENSATION.  The  person  entitled  to  a  tenancy  for  life,  or  years,  whose 
estate  has  been  sold,  is  entitled  to  receive  such  sum  as  may  be  deemed  a  reason- 
able satisfaction  for  such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  by  an  instrument  in  writing,  filed  with  the  clerk  of 
the  court.  Upon  the  filing  of  such  consent,  the  clerk  must  enter  the  same  in 
the  minutes  of  the  court. 

History:    Enacted.  March  11,  1872,  re^actment  ot  S  290  Practice 
Act 

§779.  THE  C0T7RT  MAY  FIX  SUCH  COMPENSATION.  If  such  consent 
be  not  given,  filed,  and  entered  as  provided  in  the  last  section,  at  or  before 
a  judgment  of  sale  is  rendered,  the  court  must  ascertain  and  determine  what 
proportion  of  the  proceeds  of  the  sale,  after  deducting  expenses,  will  be  a  just 
and  reasonable  sum  to  be  allowed  on  account  of  such  estate,  and  must  order 
the  same  to  be  paid  to  such  party,  or  deposited  in  court  for  him,  as  the  case 
may  require. 

Hiitory:    Enacted  Marcb  11.  1878,  re-enactment  of  |  291  Practice 
Act 

§780.   THE  COURT  MUST  PROTECT  TENANTS  UNKNOWN.    If  the 

persons  entitled  to  such  estate  for  life  or  years  be  unknown,  the  court  must 

provide  for  the  protection  of  their  rights  in  the  same  manner,  as  far  as  may  be, 

as  if  they  were  known  and  had  appeared. 

History:    Enacted  March  11,  1872.  re-enactment  of  {292  Practice 
Act 

§  781.   THE  COURT  MUST  ASCERTAIN  AND  SECURE  THE  VALUE  OF 

FUTURE  CONnNGENT  OR  VESTED  INTERESTS.    In  all  cases  of  sales, 

when  it  appears  that  any  person  has  a  vested  or  contingent  future  ri*ght  or 

estate  in  any  of  the  property  sold,  the  court  must  ascertain  and  settle  the 

proportional  value  of  such  contingent  or  vested  right  or  estate,  and  must  direct 

such  proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured,  or  pai^  over, 

in  such  manner  as  to  protect  the  rights  and  interests  of  the  parties. 

History:    Enacted  March  11.  1872,  re-enactment  of  S  29S  Practice 
Act 

§782.   TERMS  OF  SALE  MUST  BE  MADE  KNOWN  AT  THE  TIME. 

LOTS  MUST  BE  SOLD  SEPARATELY.    In  all  cases  of  sales  of  property  the 

terms  must  be  made  known  at  the  time ;  and  if  the  premises  consist  of  distinct 

farms  or  lots,  they  must  be  sold  separately. 

History:    Enacted  March  11.  1872.  rfr«nactment  ot  {  294  Practice 
Act 

As  te  revmlanw  mt  mIIm  t  sale,  see,  ante,  |  775. 

§783.  WHO  MAY  NOT  BE  PURCHASERS.  Neither  of  the  referees,  nor 
any  person  for  the  boiefit  of  either  of  them,  can  be  interested  in  any  pnr- 
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chase ;  nor  can  a  guardian  of  an  infant  party  be  interested  in  the  purchase  of 

any  real  property,  being  the  subject  of  the  action,  except  for  the  benefit  of  the 

infant.  All  sales  contrary  to  the  provisions  of  this  section  are  void. 

History:    Enacted  March  11,  1872,  re^actment  of  1296  Practice 
Act 


WHO  MAT  BE  PURCHASER. 

1.  Liability  of  defaulting  purchaaer — Fixed 

by  resale  on  same  tenns. 

2.  Trustee  ma;-  purebase  at  own  sale. 

1.  LlaUlftr  of  defauHlav  parchn»er — 
Fixed   hr  reMlc  tcnna. — Where 

purchaser,  without  cause  or  excuse,  refused 
to  take  property  after  sale  In  partition, 
and  deliberately  intended  to  suffer  all  legral 
consequences  of  such  refusal,  resale  could 
not  be  either  Just  or  learal  mode  of'  aacer- 
-talnlns  his  liability,  unless  made  upon  same 
terms  and  conditions  as  those  under  which 


he  purchased  the  property. — ^Hammond 
CatUeaud,  111  Cal.  206,  2K,  52  Am.  8t.  Rep. 
167,  48  Pac.  «0T. 

2.    Tnutce  dm7  pvrchase  at  •wm  sale. — 

The  rule  forbidding  a  trustee  to  purchase 
at  his  own  sale  does  not  apply  to  a  pur< 
chase  at  a  partition  sale,  made  pursuant 
to  a  decree  in  equity  of  a  court  of  foreign 
jurisdiction,  which  has  acquired  jurisdic- 
tion of  the  parties,  notwithstanding:  the 
property  was  distributed  "in  trust"  In  a 
probate  proceeding  by  a  court  of  this  state. 
—Plant  T.  Plant,  171  Cal.  765,  164  Pac. 
1058. 


§  784.  REFEREES  MUST  UAKE  A  REPORT  OF  THE  SALE  TO  THE 
COITRT.  After  completing  a  sale  of  property,  or  an  part  thereof  ordered  to 
be  sold,  the  referees  must  report  the  same  to  the  court,  with  a  description  of 
the  different  parcels  of  land  sold  to  each  purchaser ;  the  name  of  the  purchaser ; 
the  price  paid  or  secured ;  the  terms  and  conditions  of  the  sale,  and  the  securi- 
ties, if  any,  taken.  The  report  must  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which  the  action  is  brought.  Thereafter  any  purchaser,  or  any  party 
to  the  action,  may,  upon  ten  days'  notice  to  the  other  parties  who  have 
appeared  therein,  and  also  to  the  purchaser  if  he  be  not  the  moving  party,  move 
the  conrt  to  confirm  or  set  aside  any  sale  or  sales  so  reported.  Upon  the 
hearing,  the  eourt  must  examine  the  return  and  report  and  witnesses  in 
relation  to  the  same,  and  if  the  proceedings  were  unfair,  or  the  sum  bid  dis- 
proportionate to  the  value,  and  if  it  appears  that  a  sum  exceeding  such  bid  at 
least  ten  per  cent,  exoIusiTe  of  a  new  sale  may  be  obtained,  the  court  may 
vacate  the  sale  and  direct  another  to  be  had,  of  which  notice  must  be  given,  and 
the  sale  conducted  in  all  respects  as  if  no  previous  sale  had.  taken  place.  If  an 
offer  of  ten  per  cent  more  in  amount  than  that  named  ia  the  return  be  made  to 
the  court,  in  writing,  by  a  responsible  person,  it  is  in  the  discretion  of  the 
court  to  accept  such  offer  and  confirm  the  sale  to  such  person,  or  to  order  a 
new  sale. 

History:  Enacted  March  11,  1872,  re-enactment  of  {296  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  8tats.  and 
Amdts.  1900-1,  p.  164,  held  unconstitutional,  see  history,  S  5  ante; 
amendment  approved  March  19.  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  SUts.  and  Amdts.  1906-7,  p.  465;  AprH  19.  1909,  Stats,  and 
Amdts.  1909,  p.  1002. 


REPORT  OF  SALE— CONPIBMATION, 
ETC. 

1.  Objections  to  report — Time  for. 

2.  Order  confirming  sale — Fixes  liability  of 

purchaser. 

3.  Purchaser  at  sale,  not  appealing — Bound 

to  complete  purchase. 


4.  Price,  inadequacy  of— Shown  from  selling 

price  and  market  value. 

5.  Same  —  Such  as  to  justify  inference  of 

fraud. 

0.  Purchaser  refusing  to  pay  and  take  deed 
— Most  pay  difference  between  prices 
at  first  and  second  sales. 
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7.  Referee — Can  not  disclaim  obligation  on 

contract  to  prosecute  action. 

8.  Referees'  report — Power  to  eonflrm  or  re- 

fuse, not  arbitrary,  but  rests  on  sound 
judicial  discretion. 

9.  Resale — Not  just  test  of  damage  if  pur- 

chaser, at  first,  not  informed  as  at  sec- 
ond sale. 

10.  Sale  by  referee  —  Conelusive,  if  owners 

with  knowledge  obtained  confirmation. 

11.  Same  —  Not  conclusively  deemed  valid, 

purchaser  affected  by  representation  hj 

ofiicer. 

12.  Same — Not  confirmed  if  error  of  officer 

would  make  it  uDconscionable. 

13.  Value  at  time  of  sale — Not  at  bearing  on 

confirmation,  considered. 

1.  Objeetlou  to  report— Time  for. — The 

time  for  a  co-tenant  to  make  objections  to 
flndlnss  In  partition  Is  when  the  report  of 
tlic  referees  Is  made  to  the  court. — East 
Shore  Co.  v.  Richmond  Belt  R.,  172  Cal. 
174,  165  Pac.  B99. 

2.  Order  conflrmlnK  >■■« — ^Flxes  llabUitr' 
of  parchaner. — If,  without  resale,  referee, 
under  decree  of  partition,  has  brought  suit 
against  defendant,  purchaser,  to  recover 
unpaid  purchase-moner,  action  can  prop- 
erly be  sustained,  because  order  conflrmlns 
sale,  not  having  been  appealed  from,  abso- 
lutelr  fixes  defendant's  liability  as  pur- 
chaser; but  he  Is  not  concluded,  by  his  fall- 
ure  to  appeal,  from  showing  the  terms  of 
hla  purchase  to  have  been  different  from 
those  of  second  sale. — Hammond  v.  Call- 
leaud.  111  Cal.  206,  220,  52  Am.  St.  Rep. 
167,  43  Pac.  607. 

3.  Pvrehaser  at  mot  apyeallnc— 
Bound  to  complete  p«rchase. — ^Wh  ere,  I  n 
action  for  partition,  referee  made  sale  and 
decree  became  final  after  conflrmation  of 
sale,  purchaser,  being  then  party  having 
right  of  appeal,  who  did  not  appeal,  was 
concluded  by  order  of  confirmation,  and 
became  legally  bound  to  complete  his  pur- 
chase.— Hammond  v.  CalUeaud.  Ill  Cal.  206, 
215,  62  Am.  St.  Rep.  167,  43  Pac.  607. 

4.  Price.  Inadeqnai^  of  —  StaavrB  from 
Melling  price  and  market  valae. — In  those 
cases,  where  Inadequacy  of  price  has  been 
held  to  be  BufBcient  to  Justify  order  of  re- 
sale, difference  between  selling  price  and 
actual  market  value  was  shown  to  amount 
to  considerable  sum,  and  that  sum  was 
Riven,  and  court  had  tangible  evidence  upon 
which  to  base  his  discretion. — 'Dunn  v. 
Dunn.  137  Cal.  51,  60,  69  Pac.  847. 

5.  Sam^— Sack  mm  to  Juattfy  Inference  of 
fraud. — There  is  not  entire  agreement  by 
appellate  tribunals  as  to  when  mere  inad- 
equacy ot  price  wilt  Justify  order  of  resale, 
although  weight  of  authority  seems  to  hold 
to  rule  that  there  must  be  something  more 
than  mere  inadequacy — 1.  e.,  that  Inade- 
quacy must  be  such  as  to  justify  Inference 
of  fraud,  or  inadequacy  must  be  so  gross 
as  to  shock  conscience. — Dunn  T.  Dunn,  187 
Cal.  61,  B9,  69  Pac.  847. 


Purchaser  rcfrnttng  to  pay  and  take 
deed— Mnst  pmr  difference  between  price*  « 
■t  flrst  and  ■econd  ■ales. — Code  provisions 
recognize  accepted  bid  as  sale,  and  success- 
ful bidder  as  purchaser.  Under  this  and 
next  succeeding  section.  If  purchaser  re- 
fuses to  pay  price  bid,  and  to  take  deed, 
and  resale  is  made  at  less  price,  first  pur- 
chaser Is  liable  for  difference. — Dunn  v. 
Dunn,  187  Cal.  61,  59,  69,  Pac.  847. 

7.  Referee — Can  not  disclaim  ohllsntlen 
on  contract  ta  proscente  action. — The  right 
of  referee,  making  sale  under  decree  in 
partition,  to  prosecute  action  based  upon 
contract  made  with  purchaser  for  purpose, 
means  that  he  should  not  be  permitted  to 
disclaim  obligation  upon  contract,  because 
he  had  no  power  to  make  It,  and,  there- 
fore. It  would  not  constitute  any  part  of 
terms  and  conditions  of  sale,  and  purchaser 
may  use  it  for  purpose  of  showinff  that 
terms  of  second  sale  were  different. — Ham- 
mond V.  Cailleaud,  111  Cal.  20S,  220,  62  Am. 
8t  Rep.  167.  48  Pac  607. 

8.  Referees*  report— Power  to  tmmMrm  or 
refnKCf  net  arbitrary,  bnt  rests  ea  sowd 

indlclal  diaeretlon, — Court  doubtless  has 
power  to  confirm  or  refuse  to  confirm,  but 
this  is  not  arbitrary  power;  It  is  neither 
more  nor  less  than  sound  Judicial  discre- 
tion, and  must  be  exercised  with  Just  re*- 
gard  to  rights  of  all  concerned. — Dunn  v, 
Dunn,  13?  Cal.  61,  59,  69  Pac.  847. 

9.  Resale — Not  inst  test  of  damage  If 
purcbaser,  at  flrst.  not  Informed,  as  at 
aecond  sale. — If,  by  latest  terms  and  con- 
ditions of  sale,  party  was  led  to  bid  more 
for  proper^, — to  any  material  extent,  at 
least, — than  he  would  if  he  had  been  in- 
formed as  purchaser  was  at  second  sale, 
that  he  must  take  title  as  It  was,  whether 
defective  or  not,  it  Is  obvious  that  resale 
would  not  furnish  any  Just  measure  of 
damages  In  an  action  to  recover  deflclency. 
— Hammond  v.  Cailleaud,  111  Cal.  206,  219, 
62  Am.  St.  Rep.  167.  43  Pao.  607. 

10.  Sale  by  referee— Conclusive,  If  own- 
ers with  knowledge  obtained  conflrmatlou. 

— If  referee,  making  sale  In  action  of  par- 
tition, has  entirely  omitted  to  publish  notice 
of  sale,  and  has  made  private  contract  for 
sale  of  property,  and  owners  (creditors  not 
being  affected)  have  been  satisfied  with 
terms  of  sale  and  price  obtained,  and  with 
knowledge  of  facts,  have  obtained  Its  con- 
firmation, sale  so  confirmed  will  be  valid, 
and  they  can  not  thereafter  object  that 
they  are  not  bound  by  acts  of  referee, 
though  made  without  authority. — Hammond 
V.  Cailleaud.  Ill  Cal.  206,  219,  62  Am.  St. 
Rep.  167,  48  Pac  607. 

11.  Same— Not  conelnslTely  deemed  valid, 
pnrchnser   affected   by    re  present  atSon  by 

ofllecr. — It  is  not  true  that  purchasers  are 
conclusively  bound  to  know  limits  of  power 
of  officer  making  sale  in  partition,  but 
they  are  affected  by  representation  made 
by  officer,  and  by  any  terms  and  conditions 
driven  and  imposed  by  him,  and,  therefore. 
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Bale  Is  not,  for  purpose  of  conflrmatlon,  as 
well  as  for  all  other  purposes,  to  be  con- 
vtuslvely  deemed  to  have  been  regular  and 
valid. — Hammond  v.  Callleaud,  111  Cal.  206, 
217,  62  Am.  St.  Rep.  167,  43  Pac.  607. 

13.  Same— Not  eaaflrmed  If  error  of  oflS- 
eer  woald  make  It  aneonMclonable> — For  any 
error,  Irregularity,  or  misrepresentation  of 
an  officer  making  sale  In  action  of  partl> 
tlon,  whether  intentional  or  otberwise, 
whereby  purchaser  has  been  misled  to  his 
prejudice  to  auch  extent  as  to  make  It  un- 
conscionable that  his  contract  of  purchase 


should  be  enforced  against  him,  sale  will 
not  be  confirmed. — Hammond  v.  Caitleaud. 
Ill  Cal.  206.  219,  62  Am.  St.  Rep.  167.  43 
Pac.  607. 

13.  Valne  at  time  of  malt — Kot  mi  hear- 
IrB  ob  conBrmaflon,  conaldered. — Court 
must  look  to  value  of  properly  at  time  of 
sale,  and  not  at  time  when  question  of  con- 
firmation is  before  court,  unless  these  pe- 
riods so  nearly  coincide  as  to  Justify  pre- 
sumption that  no  change  In  values  has 
taken  place, — Dunn  v.  Dunn,  137  Cal.  61,  60, 
69  Pac.  847. 


§  786,   IF  CONFIRMED,  OONVETANOES  MAT  BE  EXECUTED.   If  the 

sale  is  confirmed  by  the  court,  an  order  must  be  entered,  directing  the  referees 
to  execute  conveyances  and  take  securities  pursuant  to  such  sale,  which  they 
are  hereby  authorized  to  do.  Such  order  may  also  give  directions  to  them 
respecting  the  disposition  of  the  proceeds  of  the  sale. 

[Refusal  of  purchaser  to  pay  amount  of  bid — Procedure.]  If  the  purchaser, 
after  the  confirmation  of  the  sale,  refuses  to  pay  the  amount  of  his  bid,  the 
referees  may  again  sell  the  property  at  any  time  to  the  highest  bidder,  and  if 
any  loss  is  occasioned  thereby  the  referees'  may  recover  the  amoimt  of  such 
loss  and  the  cost  from  the  bidder  so  refusing,  or  the  referees,  without  making  a 
resale,  may  maintain  an  action  against  the  purchaser  for  the  amount  of  his  bid. 

History;    Enacted  March  11,  1872,  re-enactment  of  S  297  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  166,  held  unconstitutional,  see  history.  {S  ante; 
.amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  465. 

CONVEYANCE  EXECUTED,  WHEN. 
1,  Mistake — Correction  in  equity. 
2,  3.  Title  of  purehaBer — In  general. 

Am  to  aKfeemeBt  nm  to  nhnres  of  proceeds 
of  «ale.  nilBSf  of,  see,  post,  i  790. 

Am  to  dlMpoaltlon  of  proeeeda  to  protect 
fnturc  IntcrcM*.  see.  ante,  f  781. 

Am  to  dlHtrlbntlon  of  prooeedn,  see,  ante, 
S  773. 

Am  to  enenmbered  propertr.  ■pplleatlon  of 
proceeds  of  sale  of,  aee,  ante,  S  771. 

As  to  Knardlan,  mar  receive  proeccds  of 
Mle,  see,   post.   Sf  793.  794. 

That  Infant's  share  mar  b*  paid  to 
Caardlan,  see.  poat,  }  793. 

As  to  llcHM,  proceeds  of  sale  to  be  applied 
to  dlHeharve  of,  see.  ante,  S  771. 

As  ffi  proceed*,  taklns  teatlmoar  to  de- 
Irrmine  rlichls  to,  see,  ante,   {  774. 

An  to  sale,  seenrltles,  and  receipt  for  to 
be  Bled,  see.  post,  I  790. 

As  to  aaknowa  or  aha  en  t  parties,  pro- 
ceeda  belonrlny  to.  see,  post,  !  791. 

1.  Mlatake—Correctlan  In  c«Bltr. — Where 
by  reason  of  mistake  of  referee  In  aains 


wrong:  map  in  making  partition,  land  not 
Included  i»  complaint,  or  In  Interlocutory 
decree,  and  which  la  adversely  possessed  by 
one  not  party  to  action.  Is  aet  off  and  con- 
firmed to  one  of  parties,  flnal  decree  may 
be  set  aside  as  to  such  property  by  ault  In 
equity. — Sullivan  v.  Lumsden,  118  Cal.  flS4. 
6«S,  50  Pac.  777. 

3.    Tnie  of  pnrchaaei^Ia  Keaeral. — The 

sale  under  a  partition  decree  Is  a  Judicial 
sale,  and  the  rule  In  execution  sales  Is  ap- 
pMcable  (hat  the  purchaser  "takes  the  pre- 
cise Interest  of  the  defendant,  and  after- 
acquired  title  by  the  seller  does  not  pass 
to  the  purchaser." — Potrero  Nuevo  Land  Co. 
V.  All  Persons,  29  Cal.  App.  743,  166  Pac. 
876. 

3.  Under  a  partition  sale  made  by  the 
holders  of  ninety-nine  year  terms  In  beach 
and  water  lots  of  the  city  and  county  of 

San  Francisco,  the  purchasers  acquire  the 
Interests  of  the  partltloners  at  the  time 
and  nothing  more,  and  the  purchase  by  one 
of  them  subsequent  to  the  partition  sate  of 
the  reversionary  interests  of  the  state 
therein,  does  not  Inure  to  the  benelll  of  his 
copurchasers. — Potrero  Nuevo  Land  Co.  v. 
AU  Persons,  29  Cal.  App.  743,  1S«  Pac.  S76. 


§786.   PBOOEEDIKO  IF  A  LXEN-HOLDEB  BEOOME  A  PUB0HA8EB. 

"When  a  party  entitled  to  a  share  of  the  property,  or  an  encumbrancer  entitled 
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to  have  his  lien  paid  out  of  the  sale,  becomes  a  purchaser,  the  referees  may 
take  his  receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs  to  him. 

History:    Enacted  March  U,  1872,  re-enactment  of  S  298  Practice 
Act 

§787.  CONVEYANCES  MUST  BE  RECORDED,  AND  WILL  BE  A  BAR 
AOAINST  PARTIES.  The  conveyances  must  be  recorded  in  the  county  where 
the  premises  are  situated,  and  shall  be  a  bar  against  all  persons  interested  in 
the  property  in  any  way  who  shall  have  been  named  as  parties  in  the  action, 
and  against  all  such  parties  and  persons  as  were  unknown,  if  the  summons  was 
served  by  publication,  and  against  all  persons  claiming  under  them,  or  either 
of  them,  and  against  all  persons  having  unrecorded  deeds  or  liens  at  the  com* 
mencement  of  the  action. 

History:    Enacted  March  11,  1872,  re-enactment  of  i  299  Practice 
Act;  amendment  approred  March  24,  1874,  Code  Amdts.  1873-4,  p.  326. 

Ah  to  recordlBK  Of  Uut»incBtM  ceacFMlIrt  Beo  Kerr's  Cyc.  Civ.  Code,  2d.  «d.,  §t  IIBS 

et  seq.  and  notes, 

§788.  PROCEEDS  OF  SALE  BELONGING  TO  PARTIES  UNKNOWN 
MUST  BE  INVESTED  FOR  THEIR  BENEFIT.  When  there  are  proceeds  of 
a  sale  belonging  to  an  unknown  owner,  or  to  a  person  without  the  state,  who  has 
no  legal  representative  within  it.  the  same  must  be  invested  in  bonds  of  this 
state  or  of  the  United  States,  for  the  benefit  of  the  persons  entitled  thereto. 
History:  Enacted  March  11.  1872,  re-enactment  of  |  300  Practice 
Act. 

As  la  proeeedB  of  rale  bclonslns  to  itHkHowa  or  ahacot  partlca.  see,  post,  S  791> 

§  789.   INVESTMENT  MUST  BE  MADE  IN  THE  NAME  OF  THE  CLERK 

OF  THE  COUNTY.  When  the  security  of  the  proceeds  of  sale  is  taken,  or 
when  an  investment  of  any  such  proceeds  is  made,  it  must  be  done,  except  as 
herein  otherwise  provided,  in  the  name  of  the  clerk  of  the  county  where  the 
papers  are  filed,  and  his  successors  in  office,  who  must  hold  the  same  for  the 
use  and  benefit  of  the  parties  interested,  subject  to  the  order  of  the  court. 
History:  Enacted  March  11,  1872,  re-enactment  of  {301  Practice 
Act. 

An  to  mortvoo  "od  eeciirltlco  for  pnr«lMM-noMer<  see,  ante,  !  777. 

§790.  WHEN  THE  INTERESTS  OF  THE  PARTIES  ARE  ASCER- 
TAINED, SECURITIES  MUST  BE  TAKEN  IN  THEIR  NAMES.  When  the 
security  is  taken  by  the  referees  on  a  sale,  and  the  parties  interested  in  sueU 
security,  by  an  instrument  in  writing,  under  their  hands,  delivered  to  the 
referees,  agree  upon  the  shares  and  proportions  to  which  they  are  respectively 
entitled,  or  when  shares  and  proportions  have  been  previously  adjadged  by  the 
court,  such  securities  must  be  taken  in  the  names  of  and  payable  to  the  parties 
respectively  entitled  thereto,  and  must  be  delivered  to  such  parties  upon  their 
receipt  therefor.  Such  agreement  and  receipt  must  be  returned  and  filed  with 
the  clerk. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  302  Practice 
Act. 

A*  to  Intereitt  oa  dlabaraementM,  see,  post.  Am  to  octttas  off  eotato  for  life  or  yeoro 
■  ggi  fron  proyerty  not  aold,  see,  ante,  3  770. 
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§  791.  DUTIES  OF  THE  GLEBK  MAKING  INVESTMENTS.  The  clerk  in 
whose  name  a  security  is  taken,  or  by  whom  an  investment  is  made,  and  his 
successors  in  office,  must  receive  the  interest  and  principal  as  it  becomes  due, 
and  apply  and  invest  the  same  as  the  court  may  direct;  and  must  deposit  with 
the  county  treasurer  all  securities  taken,  and  keep  an  account  in  a  book  pro- 
vided and  kept  for  that  purpose,  in  the  clerk's  office,  free  for  inspection  by  all 
persons,  of  investments  and  moneys  received  by  him  thereon,  and  the  disposi- 
tion thereof. 

Hiatory:    Enacted  March  11,  1872,  re-enactment  of  8  308  Practice 
Act 

§  792.  WHEN  X7NEQUAL  PABTITION  IS  ORDERED,  COMPENSATION 
MAY  BE  ADJUDGED  IN  CERTAIN  CASES.  When  it  appears  that  partition 
can  not  be  made  equal  between  the  parties,  according  to  their  respective  rights, 

without  prejudice  to  the  rights  and  interests  of  some  of  them,  and  a  partition 
be  ordered,  the  court  may  adjudge  compensation  to  be  made  by  one  party  to 
another,  on  account  of  the  inequality;  but  such  compensation  shall  not  be 
required  to  be  made  to  others  by  owners  unknown,  nor  by  an  infant,  unless  it 
appears  that  such  infant  has  personal  property  sufficient  for  that  purpose,  and 
that  his  interest  will  foe  promoted  thereby.  And  in  all  cases  the  court  has 
power  to  make  compensatory  adjustment  between  the  respective  parties, 
according  to  the  ordinary  principles  of  equity. 

Hrttory:   Unacted  March  11,  1872,  founded  on  8804  Practice  Act 

§793.  THE  SHARE  OF  AN  INFANT  MAY  BE  PAID  TO  HIS  GUARD- 
IAN.  When  the  share  of  an  infant  is  sold,  the  proceeds  of  the  sale  may  be 

paid  by  the  referee  making  the  sale  to  his  general  guardian,  or  the  special 

guardian  appointed  for  him  in  the  action,  upon  giving  the  security  required  by 

law  or  directed  by  order  of  the  court 

Htttory:    Enacted  March  11,  1872,  re-enactment  of  |306  Practice 
Act 

§  794.  THE  GUARDIAN  OF  AN  INSANE  PERSON  MAY  RECEIVE  THE 
PROCEEDS  OF  SUCH  PARTY'S  INTEREST.    The  guardian  who  may  be 

entitled  to  the  custody  and  management  of  the  estate  of  an  insane  person,  or 

other  person  adjudged  incapable  of  conducting  his  own  affairs,  whose  interest 

in  real  property  has  been  sold,  may  receive  in  behalf  of  such  person  his  share 

of  the  proceeds  of  such  real  property  from  the  referees,  on  executing  with 

sufficient  sureties  an  undertaking,  approved  by  a  judge  of  the  court,  that  he 

will  faithfully  discharge  the  trust  reposed  in  him,  and  will  render  a  true  and 

just  account  to  the  person  entitled  or  to  his  legal  representative. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  306  Practice 
Act;  amendment  approved  March  10,  1880,  Code  Amdts  1880  (C  C 
p.  pt),  p.  11.  ^  '  ' 

1.    Coniitriictfoa  of  Miction— A«  to  con-  fled  and  Included  In  Judgment  of  partition 

tcmpUtlon.— It  la  contemplated  by  this  sec-  Statute  does  not  say  that  costs  shall  In  all 

tlon  that  eOBta  may  or  may  not  become  Hen  cases  become  lien,  but  that  "In  that  Case" 

upon  several  shares  of  parties  as  parties  —that    Is.    when    they   are    "included  and 

to  whom  they  are  due  may  elect,  and  solu-  specifled  in  judg-menf — they  become  lien — 

tlon  of  question  as  to  whether  they  become  Lacoste  v.  Eastland,  117  Cal.  673    677  J9 

lien  depends  upon  whether  they  are  sped-  Pac.  1046.  *       '  ' 
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§  795.  A  GUARDIAN  MAY  CONSENT  TO  PARTITION  WITHOUT  AC- 
TION, AND  EXECUTE  RELEASE.   [Repealed  ] 

History:  Enacted  March  11,  1872,  re-enactment  of  §307  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts 
1900-1,  p.  165,  held  unccmstltutlonal,  see  history,  3  5  ante;  repeal  ap- 
proved March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608,  Kerr's  SUte. 
and  Amdts.  1906-7.  p.  466.  >  »•       ,  » 


1.  Goardlan — Mar  coBseMt  to  vroecdorc 
■nthmlsed  by  staiate. — Under  this  section, 
ffenerat  suardlan,  having:  authority  to  ap- 
pear for  minor  in  action  for  partition.  It 
would  seem  that,  in  action,  guardian  may 


consent  to  mere  couraa  of  procedure  au- 
thorized by  statute  and  coming  within  pur- 
view of  action  itself.'^ — Richardson  v.  Lioupe, 
80  Cal.  490,  600,  22  Pac.  227. 


§796.    COSTS  OF  PARTITION  A  LIEN  UPON  SHARES  OF  PARCENERS. 

The  costs  of  partition,  including  reasonable  counsel  fees,  expended  by  the 
plaintiff  or  either  of  the  defendants,  for  the  common  benefit,  fees  or  [of] 
referees,  and  other  disbursements,  must  be  paid  by  the  parties  respectively 
entitled  to  share  in  the  lands  divided,  in  proportion  to  their  respective  inter- 
ests therein,  and  may  be  included  and  specified  in  the  judgment.  In  that  case 
they  shall  be  a  lien  on  the  several  shares,  and  the  judgment  may  be  enforced  by 
execution  against  such  shares,  and  against  other  property  held  by  the  respec- 
tive parties.  When,  however,  litigation  arises  between  some  of  the  parties 
only,  the  court  may  require  the  expense  of  such  litigation  to  be  paid  by  the 
parties  thereto,  or  any  of  them. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  308  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  326. 


COSTS  OV  PAETIT  ION— LIEN  UPON 
SHABEa 

1.  Amount  of  attorney's  fee. 

2.  Same — Evidence  of  witnesBes  or  experts 

not  required. 

3.  Coets — Lien,  if  specified  and  included  in 

judgment. 

4.  Defendants  liable  to  share  of  costs  of  par- 

tition. 

5.  lam  referred  to — One  that  takes  effect 

withoat  docketing  judgment. 

6.  Proceeds  of  sale — Bights  of  phuntiffs  to, 

limited  by  extent  of  interest  less  their 
share  of  costs,  etc. 

Am  to  allowance  of  cost*  at  law  and  In 

equity,  see  note  16  Am.  Dec.  405. 

Aa  to  coat*  In  K^neral,  see,  post,  ij  1021 
et  seq.  and  notes. 

Am  to  costs  In   partltloa  seaeraUj,  see 

note  10  L.  R.  A.  55. 

Aa  to  fees  of  referees,  see,  ante,  i  768 
and  post,  j  1028  and  note. 

1.  Amonnt  of  attorner'a  fee  Is  question 
of  fact  essentially  within  province  of  trial 
court  to  determine,  and  flndlngr  in  that  re- 
gard will  not  be  disturbed  where  evidence 
Is  conflicting. — Watson  v.  Sutro,  103  Cal. 
169,  171.  37  Pac.  201. 

2.  Same — Bvldence  of  witacasca  or  ex- 
perta  la  not  required  In  flxing  amount  of 
attorney's  tee.    It  may  be  fixed  by  court 
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upon  evidence  of  amount  and  character  of 

labor    performed    for    common  benefit  

Watson  V.  Sutro.  103  Cal.  169,  171.  37  Pac 
201. 

3.  Costa— Llca,  if  specUed  and  Included 
la  iNdsment, — It  Is  contemplated  by  this 
section  that  cost*  may  or  may  not  become 
Hen  upon  several  shares  of  parties,  as  par- 
ties to  whom  they  are  due  may  elect,  and 
solution  of  question  as  to  whether  they 
may  become  lien  depends  upon  whether 
they  are  specified  and  Included  In  Judgment 
of  partition.— Lacoste  v.  Eastland.  117  Cal 
673,  677,  49  Pac.  1046. 

4.  Defendants  liable  to  sbare  of  costa 
af  partition. — As  only  parties  "entitled  to 
share  in  lands  divided,"  defendants  are  un- 
der law  liable  for  Just  proportion  of  costs 
of  the  partition,  charged  upon  interest 
which  belongs  to  them,  although  Interest 
was  nominally  altered  and  set  apart  In 
severalty  to  grantor.— Wlokersham  v.  Den- 
man,  68  Cal.  382,  388,  9  Pac.  723. 

5.  Lien  referred  to — Que  that  takes  effect 
mltbout  docketing  Judgment.— Lien  referred 
to  in  this  section  is  one  that  takes  efiTect 
at  time  of  filing  of  notice  of  lis  pendens, 
and  without  docketing  judgment;  and  ex- 
press provision,  that  such  lien  may  be  ac- 
quired in  particular  mode,  negatives  right 
to  acquire  it  in  any  other  mode.— Lacoste  v 
ISastland,  ll7  Cal.  673,  «??,  49  Pac.  1046. 

U.  Proceeds  of  aalc-^ishta  «f  plalatlffa 
to.  llmlteil  by  extent  af  Intereat.  laas  their 
Mliare  af  coNta,  etc.- Right  of  plaintiffs  in 
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action  of  partition  to  proceeds  arising  from  share  of  coats  and  expenses  of  action,  and 

Bale,  must  be  limited  by  extent  of  interest  subsequent  proceedlnss  must  be  deducted, 

they  acquire  In  premises  under  their  con-  — Goodenow  t.  Ewer,  16  Cal.  4<1,  472,  7S 

veyances:   from  this,   their  proportionate  Am.  Dec.  640. 

§  797.   THE  OOXTBT,  BY  CONSENT.  MAT  APPOINT  SINGLE  SEFEREE. 

[Repealed.  1 

HIatory:  Enacted  March  11,  1872,  re-enactment  of  §309  Practice 
Act;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  165,  held  uncoDBtltutloaal,  see  history,  {  6  ante;  repeal  ap- 
proved March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608,  Kerr's  Stats,  and 
Amdts.  1906-7.  p.  465. 

Thr  provlslMs  of  this  revealed  section  are^  Incorporated  la  the  ISOT  aateadmeat  ta 

9  783.  ante. 

§708.   APPORTIONMENT  OF  COUNSEL  FEES  AND  EXPENSES.   If  it 

nppear  that  other  actions  or  proceediugs  have  been  necessarily  prosecuted  or 
defended  by  any  one  of  the  tenants  in  common,  for  the  protection,  confirma- 
tion, or  perfecting  of  the  title,  or  setting  the  boundaries,  or  making  a  survey 
or  surveys  of  the  estate  partitioned,  the  court  shall  allow  to  the  parties  to  the 
action,  who  have  paid  the  expense  of  such  litigation  or  other  proceedings,  all 
the  expenses  necessarily  incurred  therein,  except  counsel  fees,  which  shall  have 
accrued  to  the  common  benefit  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures,  and  in  the  same  kind 
of  money  expended  or  paid,  and  the  same  must  be  pleaded  and  allowed  by  the 
court,  and  included  in  the  final  judgment,  and  shall  be  a  lien  upon  the  share  of 
each  tenant  respectively,  in  proportion  to  his  interest,  and  shall  be  enforced  in 
the  same  manner  as  taxable  costs  of  partition  are  taxed  and  collected. 

History:  Original  section,  added  by  Act  April  1,  1S72,  repeal  ap- 
proved March  24,  1874,  Code  Amdts.  1873-4,  p.  326;  enactment  o( 
present  section  approved  February  14,  1876,  Code  Amdts.  1875-6, 
p.  98. 

§799.  ABSTRACT  OF  TITLE  IN  ACTION  FOR  PARTITION.  COST  OF 
ALLOWED,  WHEN.  If  it  is  necessary  to  have  an  abstract  of  title  of  the  prop- 
erty to  be  partitioned,  the  plaintiff  may  procure  one  before  commencing  the 
action,  and  may,  in  his  complaint,  state  that  he  has  done  so,  and  that  the 
abstract  is  subject  to  the  inspection  and  use  of  all  the  parties  to  the  action, 
designating  a  place  where  it  will  be  kept  for  such  inspection.  Otherwise  the 
court  may,  upon  application  of  any  one  of  the  parties,  authorize  him  to  procure 
an  abstract,  which,  when  made,  shall  be  kept  at  some  place  designated  by  the 
court  for  the  inspection  and  use  of  all  parties,  any  of  whom  is  entitled  to  make 
a  copy  thereof.  The  expense  reasonably  incurred  in  procuring  such  abstract 
must  be  allowed  to  the  party  incurring  it,  with  interest  thereon  from  the  com- 
mencement of  the  action,  if  it  had  been  procured  before  that  time,  otherwise 
from  the  time  of  payment. 

History:  Section  added  by  Act  April  1,  1872,  Stats.  1871-2;  amend- 
ment by  Code  Commission,  Act  March  8,  1901,  Stata.  and  Amdts. 
1900-1,  p.  165,  held  unconstitutional,  see  history,  fi&  ante;  amendment 
approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  608,  Kerr's  State, 
aud  Amdts.  1906-7,  p.  465. 
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§  800.   SAME.  HOW  MABE  AND  VERIFIED.  The  abstract  mentioned  in 

the  last  preceding  section  may  be  made  by  any  competent  searcher  of  records, 
and  need  not  be  certified  by  the  recorder  or  other  officer,  but  instead  thereof 
it  must  be  verified  by  the  affidavit  of  the  person  making  it,  to  the  effect  that  he 
believes  it  to  be  correct;  but  the  same  may  be  corrected  from  time  to  time  if 
found  incorrect,  under  the  direction  of  the  court. 

History:    Section  added  by  Act  April  1,  1872,  Stats.  1871-2. 

§801.  mXEBEST  ALLOWED  ON  DISBUBSEMENTS,  WHEN.  When- 
ever, during  the  progress  of  the  action  for  partition,  any  disbursements  shall 

have  been  made,  under  the  direction  of  the  court  or  the  judge  thereof,  by  a 
party  thereto,  interest  must  be  allowed  thereon  from  the  time  of  making  such 
disbursements. 

History:    Section  added  by  Act  April  1,  1872,  Stats.  1871-2. 


CHAPTER  V. 


ACTIONS  FOR  THE  USURPATION  OF  AN  OFFICE  OR  FRANCHISE. 


fi802. 
1803. 


1804. 


1805. 


Certain  writs  abolished. 

Action  may  be  brought  against  any 

party  usurping,  eta.,  any  office  or 

fraDchise. 

•Name  of  person  entitled  to  office  may 
be  Bet  forth  in  the  complaint.  If 
fees  have  been  received  by  the 
usurper,  he  may  be  arrested. 

Judgment  may  determine  the  rights 
of  both  incumbent  and  claimant. 


t806. 
t807. 

808. 


«8og. 

1810. 


When  rendered  in  favor  of  applicant. 

Damages  may  be  recovered  by  Buc*es8- 
fal  applicant. 

When  several  persons  claim  tile  same 
office,  their  rights  may  be  deter- 
mined by  a  single  action. 

If  defendant  found  guilty,  what  .judg- 
ment to  be  rendered  against  him. 

Undertaking  when  action  brought 
upon  information  of  private  party. 


§  802.  CERTAIN  WRITS  ABOLISHED.  The  writ  of  scire  facias  is  abol- 
ished. 

History:    Enacted  March  11,  1872;  amendment  approved  March  10, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt).  p.  11. 


CEBTAIN  WRITS  ABOLISHED. 

1.  Former  reading  of  section. 

2.  Informations  in  the  nature  of  quo  war- 

ranto. 

3.  Sfeme — Office  of  writ. 

4.  Same — Whether  civil  or  criminal  pro- 

ceeding. 

5-  7.  Quo  warranto — At  common  law. 
8, 9.  Same — Discretion  of  court. 

10.  Same— Jurisdiction. 

11.  Same — Nature  of  proceeding — Case  at 

law. 

12.  Same— Same — Mixed  eivil  and  eiiminal 

action. 

13, 14.  Same— Parties— Appeal 
16-17.  Seire  faeiafl  —  As  known  to  emnmoii 
law. 

18.  Same — As  to  nature  of. 

19.  'Same — Judgment  on — ^In  effect  a  new 

judgment 

1.  Fomer  TCadtas  of  ■ectton  was:  "The 
writ  of  Bclre  facias,  of  quo  warranto,  and 
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proceedings  In  nature  of  quo  warranto,  are 
abolished.  Remedies  obtainable  In  these 
forms  may  hereafter  be  obtained  by  civil 
action,  under  provisions  of  this  chapter." 

Z.  Infarniatlaiia  In  nature  of  qno  wur- 
raato  existed  at  common  law.  In  England 
they  were  flied  by  attorney-8»neral.  or  by 
king's  coroner,  of  his  own  authority:  after- 
ward by  king's  coi'oner  under  direction  of 
court  of  king's  bench,— last  under  statutes 
4  and  5  William  and  Mary,  chapter  13, — and 
still  later,  In  certain  cases,  by  leave  o.' 
court.  In  pursuance  of  statute  of  Ar.ne, 
chapter  20.  The  statute  of  Anne  Introduced 
more  convenient  mode  of  proceedings  to  in- 
quire Into  usurpation  of  or  intrusion  Into 
certain  enumerated  offices  and  franchises. — 
People  6x  rel.  Attorney -Oeneral  v.  Stan- 
ford, 77  Cal.  S«0.  S76.  »7«,  2  L.  R.  A.  9i.  18 
Pac.  86,  19  Pac.  S93. 

8.  Sam^-oaee  of  wrtt  Issued  upon  In- 
formation In  nature  of  quo  warranto  Is  to 
prevent  usurpation  of  any  office,  franchise 
or  liberty,  aa  also  to  afford  remedy  against 
corporations  for  violation  of  their  char- 
ters tending  to  forfeiture  thereof. — People 
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ex  rel.  Attorney -General,  Ex  parte,  1  Cal. 
Sb,  87. 

Am  to  InfonoatloB  In  the  nature  of  qua 
wamiBto  belBK  tbe  prnper  remedy  to  te^t 
the  rlKht  to  exercUe  particular  franchises 

not  within  terms  of  charter,  and  to  oust 
corporation  therefrom,  see  brief  63  I*  R.  A. 
765. 

4.  Snnic — Whether  civil  or  criminal  pro- 
cecdlnc — Information  In  nature  of  quo 
warranto,  which  has  succeeded  writ  of  that 
name,  waa  originally,  in  form,  criminal 
proceeding  to  punish  usurpation  of  fran- 
chise by  fine,  as  well  as  to  seize  franchise. 
This  Information  has,  in  process  of  time, 
become,  in  substance,  civil  proceeding  to 
try  mere  right  to  franchise  or  office. — Peo- 
ple ex  rel.  Attorney- General  v.  Dashaway 
Assoc.  84  Cal.  114,  118,  12  U  R.  A.  117,  24 
Pac.  277. 

See,  post,  I  803  and  note  pars.  98-98. 

As  to  loformatlon  in  tbe  natnre  of  quo 
warranto  being  a  civil  suit  of  legalt  Bot 
equitable,  cognisance,  see  brief  63  L<.  R.  A. 
766. 

As  to  Information  In  the  antare  of  qpo 
wamnto  bclnv  oxdlnarlly  a  crImlBal  pro- 
ceedlog,  see  brief  68  Lb  R.  A,  764. 

5.  ^oo  vrarrnnto— At  eommoa  law  was 

writ  which  issued  to  bring  defendant  be- 
fore court  to  show  by  what  authority  he 
claimed  office  or  franchise,  and  was  ap- 
plicable alike  to  cases  where  defendant 
never  had  right,  or  where,  having  right  or 
franchise,  he  had  forfeited  It  by  neglect 
or  abuse. — People  ex  rel.  Attorney-General 
V.  Dashaway  Assoc.  84  Cal.  114,  118,  12 
L.  R.  A.  117,  24  Pac.  277. 

6.  Definition  of  process  of  quo  warranto 
is  that  It  Is  in  nature  of  writ  of  right  of 
public  against  him  who  usurps  any  office, 
franchise  or  liberty;  to  Inquire  by  what 
authority  he  supports  his  claim,  in  order 
to  determine  right. — People  ex  rel.  Palmer 
V.  Woodbury,  14  Cal.  48,  46. 

7.  Quo  warranto  lies  to  prevent  usurpa- 
tion of  office. — Buckner  v.  Veuve,  63  Cal. 
304. 

As  to  exercise  of  visitatorial  power  over 
corpontloBs  by  neana  of  ana  watranto, 

see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  {  882  and 

note  par.  4. 

S.  Same — ^Discretion  of  court. — Proceed- 
ings by  quo  warranto,  like  writs  of  man- 
damus and  other  prerogative  writs,  rest  in 
discretion  of  court.  The  exercise  of  power 
is  had  only  In  cases  where  public  con- 
venience and  welfare  requires.  Writ  Is 
state's  right  and  la  only  to  be  issued  for 
state's  benefit. — Searcy  v.  Grow,  IB  Cal-  117, 
122. 

See.  post,  i  808  and  note  par.  192. 

9.  Proceedings  In  quo  warranto  will  not 
be  countenanced  or  receive  sanction  of 
court,  as  general  rule,  where  act  com- 
plained of  is  of  trivial  character,  or  where 
abuse  may  be  said  to  be  doubtful  one,  or 


there  exists  any  other  adequate  or  avail- 
able remedy  therefor. — State  ex  rel.  Sny- 
der V.  Portland  N.  G.  &  O.  Co.,  168  Ind.  483, 
74  Am.  St.  Rep.  818.  68  U  R.  A.  413.  63 
N.  S.  1089. 

As  to  Jodlcial  discretion  in  proceedlMgs  !■ 
the  nature  of  qno  warrnnto,  see  note  3 
L.  R.  A.  511. 

10.  Same — Jurisdiction. — Constitution  of 
1849,  In  force  when  Code  of  Civil  Procedure 
was  adopted,  did  not  give  district  courts 
express  power  to  issue  writs  of  quo  war- 
ranto. Section  802  of  Code  of  Civil  Pro- 
cedure, as  same  read  originally,  provided: 
"The  writ  of  scire  facias,  the  writ  of  quo 
warranto,  and  Informations  In  the  nature 
of  quo  warranto,  are  abolished,"  etc.  Sec- 
tion 5  of  article  IV  of  constitution  of  1879 
declares  that  superior  courts  shall  have 
power  to  issue  writs  of  quo  warranto,  and 
that  constitution  does  not  prohibit  legisla- 
ture from  providing  for  actions  or  informa- 
tions or  proceedings  in  nature  of  quo 
warranto.— People  ex  rel.  .Attorney-General 
V.  Stanford.  77  Cal.  360,  375,  376,  2  L.  R.  A. 
92,  18  Pac.  85,  19  Pac.  693. 

See,  post,  B  808  and  note  pars.  77-89. 

11.  Saoie— Natare  of  proceeding— Case 
at  Inw. — Quo  warranto  was  case  at  taw.  It 
afforded  legal  remedy  for  usurpation  of 
office. — People  ex  rel.  Davidson  v.  Perry.  79 
Cal.  105,  108,  21-  Pac.  423:  People'  ex  rel. 
Swift  V.  Bingham,  82  Cal.  238,  243,  22  Pac. 
1039;  Wheeler  v.  Donnell,  110  Cal.  655,  658, 
43  Pac.  1. 

See,  post,  I  808  and  note  pars  90-106. 

12.  Same— Same — Mixed  dvU  aod  crim- 
inal actioa, — Proceeding  by  quo  warranto 
is  in  form  criminal  proceeding  though  iii 
substance  civil  one  In  most  cases.  It  wouhl 
seem  to  be  and  generally  la  mixed  action 
for  double  purpose  of  vindicating  public 
policy  and  enforcing  private  remedy — Peo- 
ple ex  rel.  Hughes  v.  Gillespie,  1  Cal.  342. 
344. 

As  to  ancient  writ  of  qno  warranto  belniE 
civil  writ  at  salt  of  crown,  see  brief  63 

U  R.  A.  768,  768. 

IS,  Same  — Parties  —  Appeal. — An  action 
of  quo  warranto  may  be  brought  and  main- 
tained only  by  the  attorney-general  in  the* 
name  of  the  people  of  the  state,  and  the 

relators  are  not  "parties"  to  the  action. — 
People  ex  rel.  Hershey  v.  Reclamation  Dis- 
trict No.  108,  169  Cal.  786,  147  Pac.  1176. 
14.    An  appeal  from  a  Judgment  In  quo 

warranto  can  not  be  taken  by  the  relators 
alone  on  the  ground  that  they  are  parllefi 
In  Interest  and  the  attorney-general  di'cllnes 
to  appeal  In  the  name  of  the  stale.— People 
ex  rel.  Hershey  v.  Reclamation  District  No. 
108,  169  Cal.  786,  147  Pac.  1176. 

As  to  distinction  between  the  nncleut  writ 
of  quo  wanmnto  and  laformatlon  in  the 
oatnre  thereof,  see  note  3  L.  R.  A.  510. 

As  to  extent  of  Inquiry  whieh  court  will 
make  la  action  of  quo  warranto  to  recover 
an  oMce,  see  brief  64  U  R.  A.  84S. 
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Am  to  aatnre  of  qno  warrantOi  fle«  note  80 
Am.  Dec.  44-62;  brlefi  1  U  R.  A.  771,  27 
U  R.  A.  211. 

Aa  to  qae  warraato  bclas  proper  nmtdr 
to  forfeit  exclnelve  feature  ef  franchlMt  see 

brief  63  L.  R.  A.  766. 

Aa  to  quo  warraato  betas  proper  remedy 
to  restrain  naorpatlon  of  power  fa  con- 
deiualnx  laad  for  railroad  tracka  without 
complylac  with  tbe  law  aad  paylas  laeor- 
poratloB  fee*  required  tram  railroad  ceai- 
panlca,  see  brief  88  L.  R.  A.  207. 

Am  to  quo  wamate  belagr  proper  remedy 
to  try  title  to  oflcc*  see  notes  76  Am.  Dec. 
708,  94  Am.  Dec.  82;  8  Am.  St.  Rep.  184; 
brief  64  L.  R.  A.  945. 

Am  to  quo  warraato  for  usnrpatloa  of 
offlce  or  franeUaet  see  brief  67  L.  R.  A.  244. 

A*  to  qno  warmato  to  laqalre  Into 
validity  Of  draluace  ueaeaaaieBt.  see  note  60 
U  R.  A.  242. 

Aa  to  quo  worrauto  to  teet  eoaat ita t ioaal - 
Ity  of  statute  under  wbich  oBee  la  beld, 

see  brief  67  L.  R.  A.  244. 

Aa  to  remedy  by  aueleut  writ  of  qno  war- 
ranto, see  note  2  Zi.  R.  A.  610. 

Aa  to  wbnt  aeta  quo  warraato  will  sea- 
erany  reaeh,  see  brief  62  L.  R.  A.  762. 

Aa  to  writ  of  quo  warranto,  see,  ante, 
I  76  subd.  B  and  note;  post,  g  803  and  note 
pars.  102-104. 

IB.  Scire  fiMlui^-AB  known  to  eommon 
Inw,  was  writ  founded  on  same  matter  of 
record  as  recosnlzance,  judgment,  or  let- 
ters patent.  There  were  two  forms  and 
purposes  of  such  writs:  (1)  A  writ  which 
was  used  to  remedy  defects,  or  as  continu- 
ation of  former  suit,  as,  to  prevent  abate- 
ment of  suits,  remedy  defects  arising  by 
change  of  parties,  or  to  obtain  an  execution 
of  dormant  judsment;  and  (2)  a  writ  In 
nature  of  an  original  writ,  used  to  com- 
mence some  proceeding,  such  as  to  repeal 
letters  patent.  This  writ  has  been  abol- 
ished, and  remedies  formerly  obtained 
thereby  must  now  be  sousbt  by  ordinary 


civil  action,  or  by  motion. — Humlston  v. 
Smith.  21  Cal.  ISO,  134.  Ark.  Hicks  r. 
SUte,  8  Ark.  818.  UK  Chestnut  T.  Chestnut, 
77  111.  846.  Md.  Regents  of  TTnW.  of  Mary- 
land T.  Williams,  9  QUI.  A  J.  86E;  President, 
etc.,  of  W.  ft  B.  T.  R,  V.  State,  19  Md.  239. 
ar.  Y.  Thurston  V.  Kins.  1  Abb.  Pr.  126; 
Alden  V.  Clark,  11  How.  Pr.  209.  N.  C.  Mc- 
Dowell V.  Asbury,  66  N.  0.  444.  Ores-  State 
ex  rel.  Wilson  v.  Shlvely,  10  Oregr.  267.  Pa. 
President,  etc..  Centre  &  K.  T.  R.  Co.  v. 
McConaby,  16  Serg.  ft  R.  140. 

As  to  aelro  facias,  see  note  8  Am.  St. 
Rep.  198. 

16.  Writ  of  scire  facias  was  formerly 
used  by  government  as  mode  to  ascertain 
and  enforce  -forfeiture  of  corporate  char- 
ters, In  cases  where  there  was  legal  exist- 
ing body  capable  of  acting,  but  who  had 
abused  their  power.  It  would  not  lie  In 
casee  of  mere  de  facto  corporations.  It  was 
necessary  that  government  be  party  to  suit, 
for  Judgment  was  that  parties  be  ousted 
and  franchise  seized  Into  hands  of  govern- 
ment.— People  ex  rel.  Attorney-General  v. 
Dashaway  Assoc..  84  Cal.  11.4,  118,  12  U  R.  A. 
117,  24  Pac.  277. 

17.  Scire  facias  was  remedy  by  means 
of  which  government  patent  for  land  might 
be  attacked  by  subsequent  patentee  of 
same  land,  no  collateral  attack  upon  such 
patent  being  permissible. — O'Connor  v. 
Frasher,  66  Cal.  489,  601. 

18.  Same^As  to  nature  of. — While  it  Is 
true  that  scire  facias  for  the  purpose  of 
obtaining  execution  is  ordinarily  a  judicial 
writ  to  continue  the  effect  of  the  former 
judgment,  yet  It  Is  In  the  naturov  of  an 
action  because  the  defendant  may  plead 
to  It.  and  in  many  cases  tt  baa  been  classi- 
fied as,  in  substance,  a  new  action. — Thomas 
V.  Lally.  28  Cal.  App.  808,  162  Pac.  62. 

19.  Same'  Judgment  on— In  effect  a  new 
Jndgiaent. — ^A  judgment  upon  a  scire  facias 
Is  In  legal  effect  a  new  Judgment,  and  the 
statute  of  limitations  begrlns  to  run  from 
Its  date  anew. — Thomas  v.  LAlly,  29  Cal. 
App.  809,  162  Pac.  68. 


§  803,  ACTION  MAY  BE  BBOUQHT  AGAINST  ANY  PABTY  USUBPINO, 
ETC.,  ANY  OFFICE  OB  FBANOHISE.  An  action  may  be  brought  by  the 
attorney-general,  in  the  name  of  the  people  of  this  state,  [1]  upon  his  own 
information,  or  [2]  upon  a  complaint  of  a  private  party,  against  [a]  any  per- 
son who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises  any  public 
office,  civil  or  military,  or  any  franchise,  or  [b]  against  any  corporation,  eithfer 
de  jure  or  de  facto,  which  usurps,  intrudes  into,  or  unlawfully  holds  or  exer- 
cises any  franchise,  within  this  state.  And  the 

Attorney -g^eral  must  bring  the  action,  [1]  whenever  he  has  reason  to 
believe  that  any  such  office  or  franchise  has  been  usurped,  intruded  into,  or 
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unlawfolly  held  or  exercised  by  any  person,  or  [2]  when  he  is  directed  to  do  so 

by  the  governor. 

History:  Enacted  March  11,  1872.  r&«nactment  of  8  310  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8.  1901,  Stats,  and 
Amdts.  1900-1,  p.  165,  held  unconstitutional,  see  history,  {5  ante; 
amendment  approved  March  19,  1907.  Stats,  and  Amdts.  1907,  p.  600, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  466. 


USURPATION  OP  OFFICE  OR  FRAN- 
CHISE— QUO  WARRANTO. 

1.  Abatement  of  action. 

2.  Application    to  attorney-general— 

For  leave  to  commence  action. 

3.  Bar  to  action — In  general. 

4,5,  Same — Decree  confirming  organisa- 
tion of  irrigation  district. 

6.  Same — Facts  not  amounting  to  bar 

— Acts  of  informant. 

7.  Same — Same — Collateral  action  by 

state  against  defendant. 

8.  Same — Same — Contest  of  election. 

9.  Same — Statute  of  limitations. 
10- 12.  Burden  of  proof. 

13- 17.  Collateral  inquiry — Corporate  eapao- 
ity  of  plaintiff  in  einl  action. 

18.  Same — Proceedings  to  confirm  irri- 
gation district  bonds. 
19-  22.  Same — Right  to  franchise. 
23-  26.  Same— Right  to  hold  oflSce. 

27.  Same — Sayie — De  facto  incumbent. 

28.  Same — Same — Denial  of  existence  of 

ofiice. 

29.  Constitutionality  of  statute. 

30.  Corporations — Authority  of  direct- 

ors de  facto — Collateral  attack. 
31-  34.  Defloitions — Franchise. 

35.  Same  —  Same  —  Distinguished  from 

mere  powers. 
36,37.  Same — Same — Orant  proceeds  from 

legislature. 

38.  Same — Same — Particular  franchises 

— Banking. 

39.  Same — Same — Same — Office. 

40.  Same  —  Same  —  Same  —  Kght  and 

power  to  govern  tax. 

41.  Same— Same— Same— Bight  of  lay- 

ing down  and  maintaining  pipes 
in  streets  of  city. 

42, 43,  Same — Same — Same — Bight  to  be  a 
corporation. 

44.  Same — Same — Same — Right  to  cot 
leet  tolls. 

46,46.  Same— Same— Same— Bight  to  lay 
and  maintain  street-railway  tracks. 
47,48.  Same— Office. 

49.  Same — Same — Creation  of. 

50.  Same — Same — Director  of  private 

corporation. 
61.  Same  —  Same  —  Employee  distin- 
guished. 

6S.  Same — Same — Member  of  board  of 
health. 
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53.  Same — Same — ^Pilot  of  port  of  San 

Francisco. 

54.  Same — Same — ^Position  of  "practic- 

ing physician  of  Yuba  <'■  nty 
Hospital." 

55.  Same — Usurper. 

56.  S^e  —  Same  —  Appointee,  vacancy 

not  having  been  judicially  deter- 
mined. 

57.  Same — Same~Certifieate  of  election 

wrongfully  obtained. 

68-  61.  Same  —  Same  —  Incumbent  holding 

over. 

62.  Discretion  of  attorney- general — Ju- 

dicial control. 

63.  Effect  of  pending  proceeding  —  As 

defense  in  other  actions. 
64,65.  Same — On  property  rights  of  de- 
fendant corporation, 
66.  Intrusion  into  ofiice. 
67,  68.  Same — Contest  of  election. 

69-  73.  Same — Same — Evidence  of  election. 

74.  Same — Contest  of  right  of  actual  in- 

cumbent in  possession  under  color 
of  right. 

75.  Same— Forfeiture  of  right  to  ofiice 

by  failure  of  appointee  to  qnalify. 
76,  77.  Same — Removal  from  office. 

78.  Same — Right  to  military  office  may 

be  inquired  into. 
79-82.  Jurisdiction— City  council's  right  to 

determine  its  membership, 
83,  84.  Same— Effect  of  other  remedies. 
85-  88.  Same — Superior  court. 

89.  Same — Same— To  review  annexation 

proceedings  of  city  council. 

90.  Same — Same— To  dissolve  corpora- 

tion. 

91.  Same — Supreme  court  has  no  orig- 

inal jurisdiction. 
92-  94.  Nature  and  office  of  proceedings, 
95- 100.  Same— Civil  action  in  form  and  pro- 
'  cedure, 

101.  Same— Direct,  rather  than  collateral, 

proceeding. 

102.  Same — Distinguished  from  criminal 

proceedings. 

103.  Same— Distinguished  from  election 

contest. 

104- 106.  Same— Equivalent  to  quo  warranto. 

107.  Same — Pablie,  rather  than  private 

actions. 

108.  Other  remedies — Certiorari. 

109.  Same — Habeas  corpus. 
110,111.  Same— Injunction. 
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112- 116. 
117- 119. 

120- 123. 

124. 
125- 127. 

128,129. 

130. 

131-  133. 

134- 130. 

340. 
141. 
142. 
143. 

144. 
145, 146. 

147. 
148, 140. 
150- 153. 

154. 
156- 157. 

158. 

159. 
160- 167. 

168. 

169. 

170. 

171. 
172, 173. 
174. 
175. 
C.  C.  P.- 


Same — Ifandamaa. 

Same  —  Same  —  Mandamus  proper. 


Same — Probibition. 

Parties— In  general. 

Same  —  Defendants  —  In  action 
against  eorpoiation  acting  under 
defective  articles. 

Same  —  Same  —  In  actions  against 
corporations  for  abuse  or  usurpa- 
tion of  powers. 

Same — Same — In  action  against  in- 
dividual for  usurpation  of  city 
office,  where  proceeding  attacks 

existence  of  municipal  corporation. 

Same  —  Same  —  In  action  against 
municipality  for  nsarpation  of 
corporate  capacity. 

Same — Same — In  action  wbere  ex- 
istence of  corporation  is  ques- 
tioned. 

Same  —  Same  —  Joinder  of  defend- 
ants claiming  one  office. 

Same — Same  —  Stockbolders  of  cor- 
poration. 

Same  —  Intervention  of  interested 
persona. 

Same — Municipal  corporation  is  a 

"person."  , 
Same — Plaintiff. 
•Same — Relator. 
Pleading — In  general. 
Same — Answer. 

Same — Same —  Affii^native  ebowing 

of  rigbt  required,  wben. 
Same  —  Same  —  Denial  sufficient, 

when. 

Same — Same — Estoppel  of  defend- 
ant. 

Same — Same — ^Plea  of  not  guilty  is 
insufBcient. 

Same — Same — Relevant  facts  not  de- 
nied are  deemed  admitted. 

Same — Complaint — Allegations  may 
be  either  general  or  speeifle. 

Same — Same — ^Allegations  necessary 
in  particular  cases— Defective  in 
corporation. 

Same — Same — Same  —  Existence  of 
corporate  franchise  sought  to  be 
forfeited. 

Same — Same — Same  —  Forfeiture  of 
street-railway  franchise,  for  non- 
user. 

Same— Same— Same  —  Illegality  of 

election. 

Same — Same — Same — Intrusion  into 
office. 

Same — Same — Same — Perversion  of 

purpose  of  corporation. 
Same — Same  —  Same  —  Termination 

of  corporate  franchise. 
-124  19m 


176.  Same — Same — Same — Usurpation  ol 
iraneblse  of  being  corporation. 

177- 183.  Same  —  Same  —  Miscellaneous  ml- 

ings  as  to  complaint. 
184- 186.  Same— Demurrer. 
187, 188.  Same — Joinder  of  causes. 
189, 190.  Practice— In  general. 
191- 193.  Same — Attorney-general  has  control 
of  action. 

194.  Same — City  has  no  power  to  insti* 
tute  action. 

195.  Same — Dismissal. 

196.  Same — Leave  of  court. 

197.  Same — New  trial. 

198.  Receiver  for  defendant  corporation. 

199.  Same — Estoppel  to  object  to  receiv- 
ership. 

200.  Same — Illegal  monopoly  not  groiind 
for  receivership, 

201.  Same — ^Prohibition  against  receiver- 
ship. 

202.  Quo  warranto  — As  to  nature  of 

remedy. 

203.  Same — Against  drainage  district. 
204,  204a.  Same — Laches,  effect  of. 

205.  Same  —  Protection  districts  —  Quo 
warranto  does  not  lie  against. 

206.  Same  —  Usurpation  and  unlawful 
holding  and  exercising  toll-road 
franchise. 

207.  Right  of  certain  parties  to  act  as 
trustees  of  a  town. 

208.  State  as  creditor — After  judgment 
for  fine. 

209.  Usurpation  of  franchises — In  gen- 
eraL 

210.  Same — Causes  of  action  on  continn* 
ously  renewed  usurpations. 

211.  Same  —  City  or  county  asserting 
authority  beyond  lawful  boundary. 

212,213.  Same — Defective  in  corporation. 

214.  Same — Evasive  compliance  with  law. 

215.  Same — Exercise  of  corporate  powers 
withont  charter. 

216.  Same — Foreign  corporations. 
217, 218.  Same  —  Forfeiture  and  usurpation 

distinguished. 
219-  224.  Same — Forfeiture  of  corporate  fran* 
chise — Abuse,  non-user,  etc. 

225.  Same  —  Same  —  Corporation  respon- 
sible for  acta  of  ita  officers. 

226.  Same  —  Same  —  Dissolution  dates 
from  judgment. 

227.  Same — Same  —  Entering  into  tmst 
combination. 

228,  229.  Same — Same — Extent  of  forfeiture. 
230.  Same  —  Same  —  Fraudulent  use  of 
power  of  eminent  domain. 
231,  232.  Same — Same — Principle   of  forfei- 
ture. 

233.  Same  —  Same  —  Use  of  abbreviated 
name. 

234.  Same — Same — Waiver  of  forfeiture. 
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286.  Same — Injunction  to  protect  luurped 
privileges. 

236.  Bame  —  Presumption   of   right  .  to 

fianehiBe. 

237.  UsuTpatioD  of  office. 

1.  Abatenieut  •t  ■cIIob.— Where  pro- 
ceeding of  this  nature  is  Instituted  during 
term  in  which  usurpation  ia  alleged  to 
esist.  action  does  not  abate  merely  by 
reason  oC  failure  to  bring  It  to  Judgment 
before  expiration  of  «uch  term.  Neither 
win  It  abate  by  reason  of  fact  that  office 
Involved  has  ceased  to  exist  by  reason  of 
an  amendment  to  charter  of  city  under 
which  office  existed. — People  ex  rel.  Drew  v. 
Rodgera.  118  Cal.  89»,  197,  400,  4S  Pac.  740, 
50  Pac.  S68. 

2.  AppUeatloB  to  attorney-geoeral — For 
leave  to  eommcncc  aetien  should  b«  based 
upon  affidavits,  by  persons  having  knowl- 
edge of  the  facts,  so  fuU  and  positive  as  to 
make  out  a  clear  case  of  right  In  such  a 
way  that  proaecutlon  for  perjury  may  be 
malnUlned  If  any  material  allegation  Is 
false:  and  an  application  supported  only  by 
allegations  upon  Information  and  belief  is 
wholly  insufficient. — Lamb  T.  Webb,  161 
Cal.  466,  91  Pac.  102. 

5.  Bar  to  action — In  general.— Decision 
against  city  In  action  brought  by  It  to  en- 
join street-railway  company  from  using 
certain  streets,  on  ground  that  consent  of 
city  given  to  former  street-railway  com- 
pany to  use  such  streets  had  not  been  given 
In  such  manner  as  to  be  available  to 
present  company  and  binding  upon  city.  Is 
bar  to  proceedings  against  company  by  quo 
warranto  in  name  of  attorney-general  re- 
specting same  subject-matter.— City  of  De- 
troit V,  Ellis,  108  Mich.  612,  27  L.  R.  A.  Sll, 
61  N.  W.  886. 

4.  SaMC— Decree  eoHftrmlns  organlMtloa 
•f  irrlwtm  ilI»trle*^Decree  In  proceed- 
ings taken  under  provisions  of  act  of  March 
16.  1889  (Stats.  1889,  p.  812),  for  examina- 
tion and  approval  of  proceedings  for 
organization  of  irrigation  district,  wherein 
It  Is  adjudged  that  district  has  been  duly 
organized,  la  conclusive  upon  state,  as  well 
as  others,  and  is  bar  to  subsequent  pro- 
ceeding In  quo  warranto  where  sUte  seeks 
to  assail  validity  or  regularity  of  proceed- 
iuBB  for  organisation  of  district.  Such  de- 
cree can  not  be  collaterally  attacked  in  quo 
warranto  proceedings  as  irregular  because 
of  want  of  proper  notice  of  hearing  of  pe- 
tition for  confirmation,  or  because  fraudu- 
lently obtained.— People  ex  rel.  Fogg  v. 
Perria  Irr.  Dist.,  132  Cal.  289.  292.  «4  Pao. 
399,  778. 

6.  Decree  of  superior  court  In  proceed- 
ings taken  under  Confirmatory  Act  of  1889, 
to  etteot  that  irrigation  district  was  regu- 
larly organized  under  Wright  Act,  and, that 
bonds  Issued  thereby  composed  valid  issue, 
!a  bar  to  subsequent  proceeding  In  nature 
of  quo  warranto  by  state  for  purpose  of 
securing  Judgment  declaring  that  irrigation 
district  was  never  organized  according  to 
law   and   excluding  It  from  all  corporate 


rights,  powers,  and  franchises.  Such  decree 
la  not  simply  certificate  obtained  In  ex 
parte  proceedings  for  purpose  of  obtaining 
evidence  oC  validity  or  Invalidity  of  organ- 
ization, but  Is  proceeding  In  rem  in  which 
notice  Is  given  of  time  and  place  fixed  for 
hearing  of  petition  that  any  person  Inter- 
ested In  organization  of  said  district  or  in 
proceedings  for  Issue  or  sale  of  said  bonds 
may  appear  and  become  party  thereto,  and 
within  time  limited  present  and  submit  to 
Judicial  Inveatigation  any  and  all  objec- 
tions be  may  have  to  regularity  of  organ- 
ization of  district  and  all  other  matters 
affecting  validity  of  bonds,  so  that  it  may 
be  finally  and  conclusively  determined  by 
Judgment,  which  neither  he  nor  his  suc- 
cessors in  Interest  can  thereafter  question. 
Such  Judgment  is  binding  on  whole  world, 
and  state  comes  within  that  territory.  Leg- 
islature may  make  fact  of  incorporation 
or  no  incorporation  to  depend  upon  action 
and  determination  of  some  olllcial  or  tri- 
bunal whose  determination  courts  will  have 
no  power  to  revise,  and.  If  this  be  done.  In 
proceeding  by  quo  warranto  against 
persons  who  assume  to  exercise  powers 
given  by  act  of  Incorporation  no  inquiry 
can  be  made  Into  legality  of  corporation. — 
People  V.  Linda  Vista  Irr.  Dist.,  128  Cal. 
477,  486,  61  Pac.  86. 

As  to  qao  warranto  to  determine  exlatrnce 
of  corporation  where  anck  cxlatence  or  au- 
thority AepeMls  «pq|i  mom*  exlatlag  JarU- 
dletlBaat  fact  which  has  been  determined 
to  exist  by  some  court  or  other  tribunal 
possessing  authority  to  determine  it,  see 
note  23  Am.  St.  Rep.  111. 

€.  Saaie— Facta  mot  aaMaatlas  to  har>— 
Acts  of  laformaat. — Action  commenced  by 
state  to  restrain  wrong  of  usurping  fran- 
chise Is  not  barred  by  any  prior  acts  of 
Informant. — People  laowden,  I  Cal.  Unrep. 
587.  8  Pac.  66,  69. 

T.  Same  —  Same  —  Collateral  action  by 
■tate  against  defendant. — State  is  not  es- 
topped from  prosecuting  an  action  against 
corporation  for  usurpation  of  franchise  of 
being  corporation  and  of  franchises  for 
right  of  way  and  privilege  to  collect  tolls 
on  street  railway  by  mere  fact  that  state 
had  succeeded,  in  another  action  brought 
against  said  company  as  corporation.  In  ob- 
taining Judgment  that  company  had  placed 
obstacles  In  navigable  stream  which  con- 
stituted public  nuisance,  existence  of  such 
corporation  not  having  been  put  in  Issue  in 
said  action. — People  ex  rel.  Attorney-Oen- 
eral  v.  Stanford,  77  Cal.  360,  381.  8  L.  R  A 
98,  18  Pac.  86.  19  Pac.  693. 

8.  Saaw  — Same  — Contest  •(  election. — 
Slate  Is  not  estopped  by  Judgment  In 
former  action  between  an  elector  and  de- 
fendant, brought  under  section  1111,  post,' 
to  contest  election  of  defendant.  Nor  would 
such  Judgment  estop  state,  even  though 
such  elector  were  relator  In  action  prose- 
cuted by  state. — People  ex  rel.  Drew  v. 
Rodgers,  118  Cal.  393,  397,  46  Pac.  740,  60 
Pac,  668. 
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Am  to  exlBteBce  vi  otb«r  mmdlea  aot 
h«lBc  ■  bar  to  «  proeeedtas  In  qno  warranto 
hr  atata.  aee  brief  68  L.  R  A.  762. 

».  Sam^-Statatc  of  llmltatlona^II  pro- 
ceedlns  be  simply  one  In  which  forfeiture 
Is  sought  by  reason  of  misuse  or  non-use 
of  Its  powers  by  corporation,  statute  of 
limitations  may  be  pleaded  in  bar  ({  345, 
ante). — People  ex  rel,  Attorney-General  v. 
Stanford,  77  Cal.  360.  377,  2  L.  R.  A.  92,  18 
Pac.  8E,  19  Pac.  693. 

10.  Burden  of  proof  Is  on  defendant  to 
show  ti>at  corporation  was  duly  formed; 
and  to  show  that  Its  existence  has  been 
legally  extended,  where  it  Is  alleged  that 
its  charter  has  expired. — People  v.  Lowden, 
2  Cal.  Unrep.  537,  8  Pac.  66,  68. 

11.  Burden  is  on  defendant  to  show  his 
right  to  office,  whan  it  Is  challenged  by 
people. — ^People  ex  rel.  Dickson  v.  Clayton, 
4  Utah  421,  11  Pac.  206. 

12.  Where  fact  that  defendant  claimed 
and  was  exercising  disputed  franchise  Is 
admitted,  burden  Is  upon  him  to  show  by 
what  warrant  or  authority  he  claims  and 
exercises  franchise. — ^People  v.  Volcano  C. 
T.  B.  Co.,  100  Cal.  87,  89,  84  Pac.  622. 

See  pars.  1E8,  160,  this  note. 

Am  to  bnrdea  of  proof  la  «ao  warraatot 

see  note  100  Am.  Dec.  268-274:  briefs  61 
L.  R.  A.  786:  68  L.  R.  A.  768. 

IS.  CoUateral  I  a  qn  frr  —  Corporate  ca- 
pacity of  plalntia  In  civil  action. — In  action 
by  corporation  It  is  only  necessary  for  It, 
In  order  to  establish.  If  controverted,  its 
capacity  to  sue,  to  prove  that  it  is  corpora- 
tion de  facto  claiming  in  good  faith  to  be 
corporation  and  to  do  business  as  such 
under  laws  of  this  state.  Defendant  is  in 
AO  position  to  Question  due  Incorporation  of 
such  company,  nor  its  right  to  exercise 
corporate  powers,  and  such  inquiry  can  not 
be  made  collaterally  In  any  private  suit  to 
which  it  is  party,  but  must  be  had  at  suit 
of  state. — Pacific  Bank  v.  De  Ro,  87  Cat. 
638.  641. 

14.  Rule  that  right  to  franchise  Is  not 
subject  to  attack  In  collateral  proceeding 
will  not  prevent  defendant  In  action  prose- 
cuted against  him  by  turnpike  road  com- 
pany to  enforce  payment  of  tolls  from 
denying  right  of  plaintiff  to  franchise  to 
collect  such  tolls,  If  it  affirmatively  appears 
on  plaintiff's  own  showing  that  no  toll-gate 
had  been  legally  established  or  located 
upon  road,  and  If  under  law  board  of 
supervisors  was  without  Jurisdiction  to 
grant  franchise  to  collect  such  tolls  until 
after  It  had  established  such  toll-gates. — 
Waterloo  T.  R.  Co.  v.  Cole,  61  Cal.  881,  386, 
386. 

15.  General  rule  is  that  existence  of  cor- 
poration may  be  proved  by  producing  its 
charter,  and  showing  acts  of  user  under  It; 
but  this  rule  has  no  application  to  corpora- 
tion formed  under  provision  of  general 
statute,  requiring  certain  acts  to  be  per- 
formed before  corporation  can  be  consid- 


ered In  esse  or  Its  transactions  possess  any 
validity.  Existence  of  corporation  thus 
formed  must  be  proved  by  showing  at  least 
substantial  compliance  with  requirements 
of  statute.  But  there  Is  broad  and  obvious 
distinction  between  such  acts  which  are 
declared  to  be  necessary  steps  in  process  of 
incorporation,  and  such  as  are  required  of 
individuals  seeking  to  become  incorporated, 
but  which  are  not  made  prerequisites  to 
assumption  of  corporate  powers.  In  respect 
to  former,  any  material  omission  will  be 
fatal  to  existence  of  corporation  and  may 
be  taken  advantage  of  collaterally  In  any 
form  In  which  fact  of  Incorporation  can 
properly  be  called  in  question.  In  respect 
to  latter,  corporation  is  responsible  only  to 
government,  and  in  direct  proceeding  to 
forfeit  its  charter.  Right  of  plaintiff  to  be 
considered  corporation,  and  to  exercise 
corporate  powers,  depends  upon  fact  of 
performance  of  particular  acts  named  In 
statute  as  essential  to  Its  corporate  exist- 
ence.— Mokelumne  Hill  C.  &  M.  Co.  v.  Wood- 
bury, 11  Cal.  424,  426,  427;  Har/ia  v.  Mc- 
Gregor, 29  Cal.  124,  127. 

16.  Provisions  of  statute  that  due  Incor- 
poration of  company  claiming  In  good  faith 
to  be  corporation  under  laws  of  this  state 
and  doing  business  as  such  corporation 
shall  not  be  Inquired  Into  collaterally,  does 
not  go  to  extent  of  precluding  private  per- 
son from  denying  existence  de  jure  or  de 
facto  of  an  alleged  corporation.  To  say 
that  "due  incorporation"  can  not  be  in- 
quired into  collaterally  does  not  mean  that 
no  Inquiry  can  be  made  as  to  whether  It  Is 
corporation.  Many  of  acts  required  to  be 
performed  In  order  to  make  complete  or- 
ganization of  corporation  may  have  been 
irregularly  performed,  or  soma  of  them 
may  have  been  entirely  omitted,  and  rule 
of  statute  is  that  such  irregular  or  de- 
fective performance  shall  not  defeat 
incorporation  when  drawn  Into  question 
Collaterally.  A  substantial  compliance  with 
requirements  of  statute  will  be  sufllclent 
to  show  corporation  de  Jure  In  an  action 
between  the  corporation  and  private  person. 
— Spring  Valley  W.  W.  v.  San  Francisco,  22 
Cal.  434,  441;  Dannebroge,  Q.  Q.  H.  Co.  v. 
Ailment,  26  Cal.  286,  288;  People  T.  Frank, 
28  Cal.  607,  619:  Orovllle  &  V.  R.  Co.  v. 
Supervisors,  37  Cal.  354,  360,  361;  Dean  v. 
Davis.  51  Cal.  406,  411.  412;  Bakersfleld  T. 
H.  Assoc.  V.  Chester,  65  Cal.  98,  101;  Fresno 
C.  &  I.  Co.  V.  Warner,  72  Cal.  379,  882.  383. 
14  Pac.  37;  Lakeside  D.  Co.  v.  Crane,  80 
Cal.  181,  186,  22  Pac.  76:  Golden  Gate  M. 
ft  H.  Co.  v.  Joshua  Hendy  M.  W.,  82  Cal. 
184,  186,  23  Pac.  46;  First  Baptist  Church 
of  San  Jose  v.  Branham,  90  Cat.  22,  23,  24, 
27  Pac.  60. 

17.  Where  defendants  In  action  to  re- 
cover damages  for  breaking  and  entering 
plalntilTa  close  defend  upon  ground  that 
locus  in  quo  was  property  of  corporation, 
and  that  they,  defendants,  performed  acts 
complained  of  as  agents  and  servants  of 
said  company,  and  opening  testimony  of 
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plaintiff  tends  to  prove  that  company  was 
corporation  de  facto,  that  evidence  not  only 
dispenses  with  necessity  of  strict  proof  of 
corporate  character  but  precludes  plaintiff 
from  Inquiring  into  or  disputing  IL  Such 
inquiry  can  be  had  only  at  suit  of  state, 
upon  information  by  attorney-general. — 
Rondell  v.  Fay,  S2  Cal.  8B4,  S60.  S61. 

Aa  to  auwv  ■Ilectac  bob-cohpUmmv 
witk  atatntCt  action  by  toreisn  corpora- 
tloH,  see  Kerr's  Cyc  Cly.  Code,  2d  ed.,  I  406 
and  note. 

Aa  to  e*llateral  laoatary  Into  doc  Incor- 
pomtton  of  company,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  S  358  and  note. 

As  to  collateral  Inquiry  Into  rls^t  of  for- 
eign corptiratlon  to  do  bnalncsa  within 
«tatc.  Bee  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  !  536 
and  note  par  20. 

An  to  estoppel  to  nftacfc  corporate  ca- 
pacity, see  Kerr's  Cyc,  Civ.  Code,  2d  ed.. 
!  633  and  note  par  6. 

Am  to  mie  (bat  corporate  francblncs  can 
only  be  attacked  at  Instance  of  state,  see 

note  38  Am.  St.  Rep.  162. 

18.  Snmc — Procccdinva  to  conBrni  Irriga- 
tion district  bonds. — A  proceeding  In  pur- 
suance of  act  of  March  6.  1889  <8tats.  1889, 

p.  212),  to  procure  confirmation  by  court 
of  proceedlngrs  for  issue  and  sale  of  certain 
bonds  of  Irrigratlon  district.  Is  not  one  In 
which  question  of  due  incorporation  of  cor- 
poration arises  collaterally.  Corporation 
Itself  comes  into  court  and  challenges  an 
examination  Into  regularity  of  Its  organ - 
izatton  and  aatca  court  to  examine  each  and 
all  of  proceedlngrs  for  organisation  of  said 
district.  Upon  such  proceedings  it  becomes 
as  necessi^ry  for  it  to  establish  such  regu- 
larity, and  to  give  evidence  of  each  step 
therein  as  fully  as  if  Its  acts  were  under 
Investigation  upon  writ  of  review,  or  aa  if 
etate  were  by  quo  warranto  questioning  its 
right  to  exercise  franchise  of  corporation. 
In  such  case  it  is  incumbent  upon  it  to 
make  proof  of  every  step  required  by  stat- 
ute for  assuming  corporate  powers. — In 
Matter  of  Madera  I.  Z>ist.,  92  Cal.  29«,  334, 
335.  14  L.  R.  A.  755,  28  Pac.  272.  675;  People 
ex  rel.  Fogg  v.  Perria  Irr.  Dlst.,  132  Cal. 
289.  292,  64  Pac.  399.  773. 

10.  Sam* — Rlffbi  to  francblsc. — In  an 
action  by  turnpike  road  company  against 
individual,  prosecuted  for  collection  of  toll 
claimed  to  be  due  for  passing  along  Its 
road,  defendant  can  not  collaterally  attack 
right  of  plaintiff  to  franchise  to  collect  such 
tolls  by  raising  questions  as  to  facta  which 
were  within  Jurisdiction  of  board  of  su-> 
pervlsora  to  determine  in  proceeding  which 
resulted  in  order  of  board  granting  to 
plaintiff  franchise.  Determination  of  board 
In  respect  to  those  questions  of  fact  Is  con- 
clusive as  against  such  defendant,  and  he 
will  not  be  permitted  to  allege  or  show  that 
board  errod  In  Its  determination.  The  rule 
in  all  cases,  irrespective  of  whether  fran- 
chise  was  granted  directly  by  legislature. 


or  by  subordinate  body  by  authority  of 
legislature,  la  that  grant  Is  not  liable  to 
be  attacked  by  private  person  In  collateral 
proceeding  for  mere  error  In  exercise  of 
authority  to  make  grant. — Truckee  A  T.  T. 
R.  Co.  V.  Campbell,  44  Cal.  89,  92. 

20.  Franchise  of  turnpike  road  company 
to  maintain  toll-road,  and  Its  title  and 
right  to  poaaess  such  road,  can  not  be  in- 
quired Into  by  mere  Intruder  or  trespasser 
in  action  brought  by  such  turnpike  road 
company  against  said  trespasser  to  recover 
possession  of  portion  of  such  road.  Until 
ousted  by  some  direct  proceeding  Instituted 
for  that  purpose.  Its  rightful  possession 
can  net  be  disturbed. — Stockton  ft  L.  G.  R. 
Co.  v.  Stockton  ft  C.  R.  Co.,  45  Cal.  680,  686. 

21.  Ownership  of  toll-road  and  right  to 
collect  tolls  by  corporation  wblch  has  had 
poBscBslon  of  such  road  and  collected  tolls 
thereon  for  number  of  years  can  not  be 
inquired  Into  except  In  an  action  or  pro- 
ceeding In  which  some  person  who  claims 
better  title  Is  party;  and  then  it  can  not 
be  tried  by  board  of  supervisors  upon  ap- 
plication to  tlx  rate  of  tolls,  nor  In  pro- 
ceeding to  determine  whether  mandate 
should  issue  to  compel  performance  by  said 
board  of.  duty  of  flxing  such  tolls. — Weav- 
ervllle  ft  M.  W.  R.  Co.  v.  Board  of  Super- 
visors, 64  Cal.  69.  72,  28  Pac.  496. 

22.  Question  whether  toll-road  company 
was  lawfully  incorporated,  and  aa  to 
whether  it  had  ever  been  or  was  owner  and 
entitled  to  possession  of  toll-road  of  which 
It  had  had  actual  possession  for  more  than 
fifteen  years  are  matters  which  can  not  be 
inquired  Into  by  board  of  supervisors  on 
application  to  Ax  Its  rates  of  toll,  or  In 
proceeding  by  mandamus  to  compel  board 
to  flx  rates. — Stony  Hill  T.  R.  Co.  v.  Board 
of  Supervisors,  88  Cal.  632,  6S3,  26  Pac.  613. 
See  People  v.  Volcano  C.  T.  R.  Co.,  100  Cal 
87,  89,  34  Pac.  522. 

23.  Same— RIkM  to  boM  oMcc^Valldlty 

of  election,  or  right  to  take  and  hold  office, 
can  not  be  inquired  into  In  collateral  action 
or  proceeding. — Shores  v.  Scott  Illver  Water 
Co..  17  Cal.  626.  628;  Satterlec  v.  San  Vran- 
clBco.  23  Cal.  314,  320:  People  v.  Sassovlch. 
29  Cal.  4S0,  485;  Town  of  Susanvllle  V.  Long. 
144  Cal.  362,  365,  77  Pac.  987. 

24.  Right  of  de  facto  Justice  of  peace  to 
exercise  functions  of  office  can  not  be  ques- 
tioned In  any  collateral  proceeding. — Peo- 
ple ex  rel.  Attorney-General  v.  Provlnes, 
34  Cal.  520,  623;  People  v.  Sehorn,  116  Cal. 
SOS,  508,  48  Pac.  495.  See  People  v.  Mellon, 
40  Cal.  648,  665,  666. 

26.  Rightful  authority  of  Judge,  In  full 
exercise  of  his  Judicial  function,  can  not 
be  questioned  by  any  merely  private  suitor, 
nor  by  any  other,  excepting  In  form  espe- 
cially provided  by  law.  A  Judge  de  facto 
assumes  exercise  of  part  of  prerogative  of 
sovereignty,  and  legality  of  that  assump- 
tion la  open  to  attack  of  sovereign  power 
alone.  Judge  de  facto  is  Judge  de  Jure  as 
to    all    parties    except    commonwealth. — 
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TV'alcott  V.  Wells,  21  Nev.  47.  65,  37  Am.  8t. 
Rep.  478,  24  Pac.  867. 

Am  to  Inquiry  In  habcm  corpu.  Me  par. 
107,  this  note. 

26.  Right  of  sheriff  who  participated  In 
drawlns  of  Jury  In  criminal  case  to  hold 
such  office  will  not  be  Inquired  Into  In  such 
criminal  action  where  it  appears  tliat  he 
was  de  facto  sheriff  of  county. — People  v. 
Roberts,  6  Cal.  214,  216. 

27,  Same — Sain^— De  fneto  Inenmbent. — 
One  who  assumes  ofUce  under  color  of  elec- 
tion Is  otncer  de  facto,  and  holds  vested 
riKht  to  act  as  such  until  hla  right  is  ques- 
tioned by  some  one  in  proper  proceeding; 
for  that  purpose. — People  v.  Hammond,  109 
Cal.  384,  390,  42  Pac.  S6. 

38.  Same— Snnc—Dealal  of  ralateaec  of 

olUee. — Right  of  de  facto  officer  to  office,  or 
his  power  or  Jurisdiction. — hla  claim  beine 
that  he  Is  police  Judge, — can  not  be  ques- 
tioned collaterally,  but  must  be  raised  by 
direct  action  for  that  purpose.  But  when 
quc-stion  raised  is  not  as  to  right  of  par- 
ticular Individual  to  hold  an  existing:  ufllce. 
but  ia  as  to  existence  of  the  office,  this 
rule  does  not  apply. — People  v.  Toal,  85 
Cal.  333.  33S-34f).  24  Pac.  $03. 

2S.  CoKstltntloaalltr  of  ■tatotc. — Statute 
la  constitutional.  In  first  place  It  may  be 
considered  as  mode  of  procedure  for  exer- 
cise of  Jurisdiction  In  quo  warranto  con- 
ferred by  constitution.  In  next  place,  it  Is 
an  action,  and  legislature  Is  not  prohibited 
by  constitution  from  providing  for  such  an 
action. — People  ex  rel.  Attorney-General  v. 
Stanford,  77  Cal.  360,  375,  376,  2  L.  R.  A.  92, 
18  Pac.  85,  19  Pac.  693.  See  People  ex  rel. 
Altorney-General  v.  Dashaway  Assoc..  84 
Cal.  114,  120.  12  L.  R.  A.  11",  24  Pac.  277. 

30.  CnrperatloBS— Author  It  r  of  dlreetor* 
de  facto— Collateral  attack, — Where  certain 
persons  are  elected  and  exercise  the  func- 
tions of  a  board  of  directors,  and  there  Is 
no  other  set  of  men  claiming  to  be  direc- 
tors, they  are.  if  not  de  jure,  certainly  de 
facto,  the  board  of  directors  of  the  cor- 
poration and  as  such  their  authority  can 
not  be  questioned  collaterally,  and  their 
right  to  the  uthifes  claimed  and  exercised 
by  them  can  be  tested  In  a  quo  warranto 
proceeding,  or  by  the  method  provided  by 
the  above  section. — Guaranty  Loan  Co.  v. 
Pontenel,  183  Cal.  1,  190  Pac.  17T,  applying 
the  doctrine  In  Potomac  Oil  Co.  v.  Dye,  10 
Cal.  App.  634.  539,  102  Pac.  677. 

31.  Dcffnitioaa— FranehlNr  Is  said  to  be 
particular  privilege  conferred  by  grant 
from  government  and  Invested  In  Individ- 
uals.— Ex  parte  Henshaw,  73  Cal.  486.  49S. 
15  Pac.  110:  People  ex  rei.  Attorney -General 
V.  Stanford,  77  Cal.  360,  372,  2  L.  R.  A.  92, 
18  Pac.  86,  19  Pac.  693. 

32.  Blackstone  says.  In  relation  to  fran- 
chises: "Franchise  and  liberty  are  used  as 
synonymous  terms;  and  their  definition  Is 
royal  privilege  or  branch  of  king's  prerog- 
ative, subsisting  in  the  hands  of  subject. 
Being  therefore  derived  from  crown,  they 


must  arise  from  king's  grant;  or  in  some 
cases  may  be  held  by  prescription,  which, 
as  has  been  frequently  aald,  presupposes 
grant.  The  kinds  of  them  are  various,  and 
almost  infinite":  and  adds  that  "they  may 
be  vested  in  either  natural  persona  or 
bodies  politic:  In  one  man  or  In  many." 
And  again  on  this  subject,  he  says:  "T'> 
be  a  county  palatine  Is  a  franchise,  vested 
in  number  of  i>ersonB.  It  Is  likewise  fran- 
chise for  number  of  persons  to  be  incor- 
porated, and  subsisting  as  body  politic, 
with  power  to  maintain  in  perpetual  sue- 
cession,  and  do  other  corporate  acts:  each 
Individual  member  of  such  corporation  i» 
also  said  to  have  franchise  or  freedom" 
(2  Bl,  Com.  37),  Kent  defines  franchises 
as  "privileges  conferred  by  grant  from  gov- 
ernment, and  vested  In  Individuals"  f3 
Kent's  Com.,  468)  (Id.  459).  He  also  says: 
"Corporations  or  bodies  politic  are  most 
usual  franchises  known  In  our  law."  In 
Pierce  v.  Emery,  32  N.  H.  484,  507.  Perley. 
C.  J.,  speaking  for  court,  remarks:  "A 
corporation  Is  Itself  franchise  belonging  to 
members  of  corporation;  and  corporation 
being  itself  franchise,  may  hold  other  fran- 
chises as  rights  and  franchises  of  corpora- 
tion." And  further:  "The  corporation, 
being  itself  franchise,  consists  and  is  made 
up  of  its  rights  and  franchises."  In  City 
of  Bridgeport  v.  New  York  &  N,  H.  R.  Co.. 
36  Conn.  255,  266,  Butler,  J.,  speaking  for 
court,  uses  this  language  In  regard  to  rail- 
road corporation:  "The  term  franchise  has 
several  slgnlflcatlotis,  and  there  Is  some 
confusion  in  Its  use.  The  better  opinion, 
deduced  from  authorities,  seems  to  be  that 
It  consists  of  entire  privileges  embraced  in 
and  constituting  grant. — Spring  Valley  W. 
W.  V.  Schottler,  62  Cal.  69.  106. 

33.  Franchise  Is  special  privilege  granted 
by  state  which  does  not  belong  to  citizens 
of  country  generally  by  common  right.  This 
la  distinguishing  feature  of  franchise.  A 
right  which  belong.s  to  government,  when 
conferred  upon  citizens.  Is  franchise.  Such 
rights  as  inhere  In  sovereign  power  can 
only  be  exercised  by  Individual  or  corpora- 
tion by  virtue  of  grant  from  such  sovereign 
power,  and  when  state  grants  such  right.  It 
is  franchise. — ^Lasher  v.  People,  183  III.  226, 
75  Am.  St.  Rep.  103.  47  L.  R.  A.  802,  65  N.  E. 
663. 

As  to  dlHtlBctioa  betwcoB  fraaeklMe  and 
Bicrc  monopoly,  see  note  4  L.  R.  A.  614. 
As  to  exceatloB  sale  of  fraaeiiiae,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  }  388  and  note- 
As   to   fraachlae  being  a   eoatract,  see 

brief  47  L.  R.  A.  90.  104. 

As  to  fraachlw  not  being  Contract,  see 

Kerr's  Cyc,  Civ.  Code,  2d  ed.,  8  603  and  note 
pars.  1,  2. 

As  to  th«  nature  of  a  franchise*  aae  briefs 
36  L.  R.  A.  144:  69  L.  R.  A.  582. 

As  to  wkether  francbUe  Is  sabject  to  m1« 
and  transfer,  see  brief  32  L.  R.  A.  315;  note 
47  L.  R.  A.  87.  89;  brief  47  L.  R.  A,  216,  note 
L.  R.  A.   1917D,  707. 
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34.  In  commenting  on  dsflnltlon  of  fran- 
chises as  "special  privileges  .conferred  by 
sovernment  upon  Individuals  and  which  do 
not  belong  to  citizens  of  country  generally 
of  common  right,"  supreme  court  of  this 
state  said  that  common  right  refers  to 
right  of  citizens  generally  at  common  law, 
investiture  of  which  Is  not  to  be  looked  for 
in  any  special  law,  whether  established  by 
constitution  or  by  an  act  of  legislature; 
that  although  right,  such  aa  to  lay  water- 
pjpes  and  collect  rates  for  water  furnished, 
might  be  granted  by  constitution  to  every 
person,  it  would  not  follow  that  such  right 
Is  not  franchise.  They  ar«  vested  by  grant 
of  sovereign  power,  and  not  by  common 
law:  and  generality  of  grant  does  not  de- 
prive them  of  character  of  franchises. — 
Spring  Valley  W.  W.  v.  Schottler,  S2  Cal. 
69,  102,  108. 

3B.  Sams  —  Same  IMsllngalskeil  from 
mere  poweni. — ^Definition  of  franchise  given 
by  Finch,  adopted  by  Blackstone,  and  ac- 
cepted by  every  authority  since,  is  "a  royal 
privilege  or  branch  of  king's  prerogative 
subsisting  In  hands  of  subject."  To  be 
franchise,  right  possessed  must  be  such  as 
can  not  be  exercised  without  express  per- 
mission of  sovereign  power — privilege  or 
Immunity  of  public  nature  which  can  not 
be  legally  exercised  without  legislative 
grant.  It  follows  that  right,  whether  exist- 
ing In  natural  or  artificial  person,  to  carry 
on  any  particular  business,  is  not  neces- 
sarily or  usually  franchise.  Kinds  of 
business  which  corporations  organized  un- 
der title  to,  chapter  thirty-four,  or  un- 
der act  of  1S7S,  are  authorized  to  carry  on. 
are  powers  but  not  franchises,  because 
they  are  rights  possessed  by  all  citizens 
who  choose  to  engage  In  them  without  any 
legislative  grant.  Only  franchise  which 
such  corporations  possess  is  general  fran- 
chise to  be  or  exist  as  corporate  entity; 
hence,  if  they  engage  in  any  business  not 
Ruthorlzed  by  statute  it  la  ultra  vires  or 
In  excess  of  their  powers,  but  not  usurpa- 
tion of  franchises  not  Ranted.  Acts  In 
excess  of  power  may  undoubtedly  be  car- 
ried so  far  aa  to  amount  to  misuser  of 
franchise  to  be  corporation  and  ground  for 
its  forfeiture.  How  tar  it  must  go  to 
amount  to  this  courts  have  wisely  never 
attempted  to  define  except  in  very  general 
terms,  preferring  safe  course  of  adopting 
f^radual  process  of  Judicial  Inclusion  and 
t'xcluslon  as  cases  arise.  But  we  think  It 
may  be  safely  stated  as  general  consensus 
of  authorities  that  to  constitute  misuser  of 
corporate  franchise,  such  as  to  warrant  Its 
forfeiture,  ultra  vires  acts  must  be  so  sub- 
stantial and  continued  as  to  amount  to 
clear  violation  of  condition  upon  which 
franchise  was  granted  and  so  derange  or 
destroy  business  of  corporation  that  It  no 
longer  fulfllls  end  for  which  It  was  created. 
But  in  case  of  excess  of  powers  It  Is  only 
where  some  public  mischief  Is  done  or 
threatened  that  state,  by  attorney-general, 
stiould  Interfere. — State  ex  rel.  Clapp  v. 


Minnesota  T.  M.  Co..  40  Minn.  211,  S  L.  R.  A. 
610,  41  N.  W.  lOSO. 

Am  to  corporate  powers,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  gg  354,  365  and  notes. 

Aa  to  altra  vtres  acta,  see  Kerr'a  Cyc.  Civ. 
Code,  2d  ed.,  9  364  and  note  pars.  177-184. 

M.  Saaie  — Sane  — Grant  proceeds  from 
legtolatnre^Franchlses  must  be  granted  by 
authority  of  legislature,  but  such  authority 
may  reside  in  subordinate  bodies  holding 
delegated  power, — Bartram  v.  Central  T. 
Co.,  25  Cal.  284,  290,  291;  Truckee  A  T.  T. 
H.  Co.  V.  Campbell,  44  Cal.  89.  92;  Volcano 
C.  R.  Co.  V.  Board  of  Supervisors,  88  Cal. 
684,  686,  26  Pac.  513:  State  ex  rel.  Attorney- 
General  V.  Madison  St.  R.  Co.,  72  Wis.  ei2. 
1  L.  R  A.  771,  40  N.  W.  487. 

87.  Franchise  must  be  granted  by  legis- 
lature; municipal  body  can  not  confer  fran- 
chise-r-Laeher  v.  People,  183  ill.  226,  75 
Am.  St.  Rep.  lOS,  47  L.  R.  A.  802,  65  N.  E 
««8;  State  v.  Scougal.  8  a  D.  BG,  44  Am.  St. 
Rep.  756,  IB  L.  R.  A.  477,  61  N.  W.  868. 

As  to  point  that  ae  fraaeklBc  eaa  be  keld 
nblch  ts  not  derived  from  tbe  law  of  tke 
state,  see  briefs  1  I..  R.  A  77S;  J8  1*  R.  A. 
218. 

88.  Same— Same— Partleolar  fmaeklacn- 

BanklDg.— At  common  law  banking  in  all 
Its  branches  was  free  to  all  and  belonged 
to  citizens  of  country  generally,  it  was 
therefore,  not  franchise.  By  our  national 
constitution,  power  to  regulate  currency 
was  conferred  upon  national  government 
and  It  follows  that  If  bank  Is  given  privi- 
lege of  Issuing  demand  notes  to  circulate  as 
money,  such  right  Is  franchise.— State  v 
bcougal.  8  S.  D.  56,  44  Am.  St.  Rep.  7B6,  J5 
U  R.  A.  477.  61  N.  W.  868.  See  Bank 
Of  Augusta  V.  Earle,  88  U.  S.  (18  Pet.)  676, 

2d  ed.,  }  S56  and  note. 


SO.  Same— Sam 

ture  of  franchise 


1B74 


—Same — offlee  |s  of  na- 

.    ,     .  that  It  can  only  be 

derived    from  sovereign.— Ex    parte  Hen- 
Shaw.  73  Cal.  486.  498.  16  Pac.  110 
Sea  pars.  46,  47,  this  note. 
40,    Same  — Same  — Same  — Ri^ht  „a 
•owar  t.  saver,  mmd  tax  Inhabitants  of 
r/^^,"  "anchlse.  In  addition  to 

and  distinct  from  that  of  being  corporation 
and  exercise  of  such  power  by  munloloal 
corporation   over   InhabitanU  It  tSSry 
outside  Of  Us  Charter  limits  Is  nsu^amJ 
of  franchise,  for  which  attorney-general  I. 

SrSl'lfr?  !  ?o  Oakland. 
92  Cal.  611.  614,  28  Pac.  807. 

dowa  aad  maintaining  pip.,  ,„  ,tr*,t.  of 
elty  by  which  gas  or  water  Is  to  be  con- 
U '^f  '«e.  for  gas  or  water, 

la  franchlse^an  Jose  a.  Co.  v  Januarv 
67  Cal.  614.  «6;  Spring  VMty  w^"^' 
Schottler,  62  Cal.  68,  107,  108. 

Aa  to  whether  the  rlvkt  ta  maaafaetarc 
gaa  aad  dlatrihata  It  by  meaaa  af  »lpcs  laid 
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Is  tke  atrecto  Is  a  francktac  ar  eamvmvat, 

see  note  8  L.  R.  A.  4S7,  488. 

42.  Suae— Same — Some — Rlyht  to  be  eor- 

VoratioB  is  in  itself  franchise;  and  to  ac- 
quire franchises  under  general  law,  pre- 
scribed statutory  conditions  niust  be 
complied  with.  31111  substantial  rather  than 
literal  compliance  will  sufllce.  Because 
substantial  compliance  will  do.  It  does  not 
follow  that  any  positive  statutory  require- 
ments can  be  omitted  on  ground  that'  It  is 
unimportant.  There  are  condMlons  prece- 
dent to  acquiring  a  statutory  right  and 
none  can  be  dispensed  with  by  court. — Peo- 
ple ex  rel.  Fraser  v.  Selfridge.  52  CaL  SSI, 
333;  People  v.  Monteclto  W.  Co.,  97  CaL  271, 
278,  32  Pac.  236. 

43.  Very  existence  of  corporation  as  such 
1b  franchise,  and  it  exercises  Its  franchise 
in  every  act  which  it  performs  as  corpora- 
tion. But  corporation  whose  existence  is 
franchise  may  possess  powers  and  fran- 
chises which  in  themselves  are  not  fran- 
chises (such  as  right  to  bank,  discussed  In 
Bank  of  Augusta  v.  Earle,  S8  U.  S.  (13 
Pet.)  &7fi,  10  L.  ad.  274,  or  right  to  buy  and 
sell  property,  real  and  personal),  but  It 
usually  owns,  along  with  such  privilege, 
some  that  are  franchises;  but  whether 
powers  be  entirely  of  kind  which  are  fran- 
chises or  not  Its  existence  and  right  to 
employ  Its  corporate  powers  is  franchise- 
Franchise  of  corporation  is  and  can  be  well 
defined  to  be  right  of  corporation  to  exist 
and  exercise  powers  and  privileges  vested 
in  it  by  Its  charter.  The  franchise  Is  fac- 
ulty of  corporation.  As  said  by  Redfleld  In 
his  work  on  railways:  "The  faculty  of  cor- 
poration is  its  organic  life;  Its  corporate 
existence  by  which  It  is  enabled  to  carry  on 
business;  that  which  It  derives  from  Us 
rharter  or  Incorporation,  Its  corporate 
franchise." — Spring  Valley  W.  W.  v.  Schott- 
ler.  62  C^aL  69.  108,  109. 

As  to  eoT»oyate  fraachlscs,  see  notes  40 
Am.  St.  Rep.  167:  3  L.  R.  A.  610;  brief  64 
UR.  JL  367. 

44.  Same — §aie— Sw  e— Rltfit  to  eoUeet 
■oils  on  bridges,  roads,  etc.,  is  franchise. 
Franchise  of  this  character  may  be  de- 
fined as  certain  privilege  of  public  nature 
conferred  by  grant  from  government  and 
vested  in  Individuals.  It  is  sovereign  pre- 
rogative and  vests  In  an  Individual  only 
by  legislative  grant.  It  makes  no  difference 
whether  grant  be  made  directly  by  legisla- 
ture or  by  subordinate  body  to  whom  power 
is  delegated;  It  is  still  grant  emanating 
from  sovereign  authority  of  state.  A  grant 
of  such  franchise  by  board  of  supervisors 
has  same  standing  In  respect  to  Its  validity, 
presumptions  in  its  favor,  and  mode  In 
which  it  may  be  attacked,  as  grant  of  any 
other  right,  privilege,  or  thing  made  by  any 
department  of  government  under  authority 
of  law. — Bartram  v.  Central  T.  Co.,  26  Cal. 
284.  290,  291;  Truckee  ft  .T.  T.  R.  Co.  v. 
Campbell,  44  CaL  89,  92;  Volcano  C.  R.  Co. 


V.  Board  of  Supervisors,  88  Cal.  631,  636,  26 
Pac.  618. 

Am  to  ferrj-  privlleae  being  a  (ranehlMc. 

see  briefs  32  L.  R.  A.  315;  33  L.  R.  A.  636. 

As  to  francblM  to  take  tolls,  see,  ante, 
S  628  and  note. 

As  to  neecaslty  mt  franeliise  for  taking 
tolls,  see  note  37  L.  R.  A.  711.  719. 

Aa  to  richt  to  collect  toll)  to  operate  fer- 
rleai  to  bnlld  dams)  to  use  streets  aad  Ush- 
way«,  being  a  (ranckise,  see  brief  63  Lb  R.  A. 
767. 

As  to  right  to  colloet  whorrage  bclnc  a 
fraaeUse.  see  note  1  U  R.  A.  183.  134. 

^  Same  — fltane  — Same  — Right  to  lay 
and  HialBtala  street-railway  traeka, — Ordi- 
nance of  common  council  of  city  granting 
authority  and  permission  to  corporation  to 
lay  and  maintain  within  certain  streets  of 
said  city,  upon  certain  conditions,  street 
railway  is  more  than  mere  contract  between 
company  and  city  for  breach  of  which  city 
has  usual  remedy  by  action.  Immunities 
and  privileges  granted  to  company  by  ordi- 
nance are  as  much  franchises  of  corporation 
as  if  they  had  been  directly  granted  by 
statute  under  which  it  was  organized.  The 
common  council  of  city  of  Madison  is  au- 
thorized, by  statute,  to  grant  them,  and 
such  power  la  delegated  one.  What  com- 
mon council  does  within  that  power  is  done 
by  legislature  through  Us  agency.  PubUc 
has  interest  In  these  franchises;  power  to 
grant  them  therefore  must  be  derived  from 
legislature.— SUte  ex  rel.  Attorney-aenerol 
V.  Madison  St.  R.  Co.,  72  Wis.  812,  1  U  R.  A. 
771,  40  N.  W.  487. 

As  to  Cranchlsc  (or  coastmctlag  roa<  for 
nse  of  automobiles,  bicycles,  etc.,  see  Kerr's 
eye.  civ.  Code,  2d  ed..  9  624  and  note. 

46.  Compare!  There  has  always  been  well 

defined  distinction  between  "ways"  and 
■•franchises."  A  way  may  be  granted  by 
private  person;  franchise  can  be  granted 
only  by  government,  and  Is  sovereign  pre- 
rogative existing  In  hands  of  subject.  A 
way  belongs  to  same  species  whether 
granted  t>y  government  or  by  private  per- 
son. Ownership  of  way  granted  by  public 
authority  Is  no  more  franchise  than  is 
ownership  of  land  conveyed  from  govern- 
ment to  individual  by  patent.  Right  to 
maintain  tracks  and  switches  of  street-rail- 
way upon  certain  streets  is  not  franchise; 
It  is  mere  right  of  way  (McFarland,  J.,  dis. 
op.). — People  ex  rel.  Warfield  v.  Sutter  St. 
R.  Co..  117  Cal.  604,  615,  616.  49  Pac.  736. 

As  to  appnrtenancea,  esitcnieniK,  and  ncr- 
vltadeH,  see  Kerr's  Cyc.  Clv.  Code,  2d  ed.. 
Si  801-811  and  notes. 

As  to  right  granted  by  tke  city  conncll  to 
a  atreet-rollway  company  to  uMe  vrrtalu 
•treets    bclag   •   fraachlae,    see    brief  48 

L.  R.  A.  828. 

47.  Same— OMee  Is  right  to  exercise  pub- 
lic function  or  employment,  and  to  take 
fees  and  emoluments  belonging  to  it. — Peo- 
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pie  ex  rel.  Flint  t.  Harrlnston,  63  Cal.  257, 
260;  Hamlin  v.  Kassater,  16  Ore.  4B6,  460,  3 
Am.  St.  Rep.  180,  16  Pac.  TTS. 

48.  In  abstract  "office"  slgrntfles  place  of 
trust  In  legal  Idea,  an  office  is  an  entity, 
and  may  exist  In  fact,  though  it  be  without 
Incumbent.  In  this  sense  word  "office"  la 
used  in  number  of  Instances  in  constitution 
and  also  in  statutes.  An  office  is  also  de- 
fined to  be  right  to  exercise  public  function 
or  employment,  and  to  take  fees  and  emolu- 
ments belonging  to  it. — People  ex  rel.  &(ad- 
den  V.  Stratton.  28  Cal.  382,  388;  Miller  V. 
Board  of  Supervisors,  25  Cal.  93,  98. 

Am  to  deHnltioB  nf  oBce.  see  note  63  Am. 
St  Rep.  180-193. 

An  to  affloe  belns  ot  nature  of  (ranclilse, 
see  par.  38.  tiiis  note. 

49.  Same— Same— ('real ton  of. — Office  can 
only  be  created  by  constitution,  or  some 
valid  statute  passed  by  legislature.  Exist- 
ence OP  non-existence  of  office  is  question 
of  law,  not  of  fact  Its  existence  depends 
on  law,  either  constitutional  or  statutory. 
If  no  law  can  be  found  showing  Its  creation, 
it  can  not  exist  (dls.  op.  of  Thornton,  J.).^ — 
Ex  parte  Henshaw.  73  Cal.  480,  409,  16  Pac. 
110. 

See  pars.  35,  36,  this  note. 

M.  Same  —  Same  —  DIrretor  of  private 
corporation  can  not  be  said  tu  hold  public 
o(nce. — Foster  v.  Superior  Court,  116  Cal. 
279.  283,  17  Pac.  58. 

51.  Same — Same — Employee  dlstlnsnUhed. 
— Position  occupied  by  physician  appointed 
by  board  of  supervisors,  under  subdivision 
6  of  section  26  of  County  Oovernment  Act  of 
1897.  to  attend  Indigent  sick  and  dependent 
poor  of  county  and  patients  In  county  hos- 
pital, is  not  an  office,  and  suit  in  nature  of 
quo  warranto  to  oust  him  from  such  em- 
ployment will  not  lie. — Law  providing  for 
employment  of  sucii  hospital  physicians 
does  not  designate  title  of  officers  or  physi- 
cians employed,  or  give  them  distinctive 
name,  or  flx  their  terms  of  office,  or  pre- 
scribe their  duties  or  compensation.  It  does 
not  provide  that  there  shall  be  one  physi- 
cian only,  but  board  may  employ  as  many 
as  in  lis  discretion  It  may  deem  necessary. 
Physicians  employed  must  be  regarded  as 
merely  servants  or  employees  of  board. — 
Feoi»le  ex  rel.  Altorney-Generai  V.  Wheeler. 
136  Cal.  652,  653,  69  Pac.  435. 

Am  In  definition  of  employment,  see  Kerr's 
Cyc.  Civ.  Code.  2d  ed.,  S  1965  and  note. 

As  to  what  dl«lInBH'she»  an  office  from  a 
mere  tmployment  or  contract,  see  notes  72 
\m  Dec.  179;  17  U  R.  A.  343,  260;  brief  62 
L.  K.  A.  406;  36  U  R.  A.  (N.  S>  882. 

Same  —  Same  — Member  of  board  •t 
health  of  city  and  county  of  San  Francisco 
is  an  officer. — People  ex  rel.  Davidson  V. 
Perry,  79  Cal.  106.  113,  21  Pac.  423. 

as.  same—Same— Pilot  of  »ert  of  Saa 
Fraaeleeo.  appointed  by  board  of  pilot  com- 
missioners under  act  of  May  11,  1864,  and 
amendatory  act  of  1868,  is  public  officer- 


Such  pilots  are  appointed  by  virtue  of  act 
of  legislature;  have  fixed  term  to  their  em- 
ployment, have  definite  duties  prescribed, 
have  fixed  rates  of  compensation;  are  re- 
quired to  give  bond,  and  are  entitled  to  do 
all  business  of  pilots  for  harbor  of  San 
Francisco.  They  are  subject  to  penalties 
for  misfeasance  and  malfeasance,  and  are 
protected  by  law  in  enjoyment  of  their 
offices  and  emoluments. — People  ex  rel. 
Palmer  v.  Woodbury,  14  Cal.  43,  46. 

54,  Same— Same— Poslfloa  of  •*prac41clBK 
phyalclaa  of  Ynhm  county  hoapltal**  Is  an 

office.  Law  which  authorises  appointment 
of  practicing  physician  for  said  Tuba  county 
hospital  fixes  term  for  which  he  shall  be  ap< 
pointed,  provides  for  his  salary,  and  pre- 
scribes his  duties.  That  is  sufficient  to 
create  office. — People  ex  rel.  Flint  v.  Har- 
rington, 63  Cal.  257,  260.  See  Wall  v.  Board 
of  Directors,  145  Cal.  468,  472.  78  Pac.  951. 

A»  to  Juror  not  belnc  an  oOlcer  within 
meonluff  of  Btalute,  see  par.  91,  this  note. 

An  lo  whether  the  position  of  teacher  In 
pnblle  Hchnola  of  city  la  an  olBect  see  par. 
117,  this  note. 

55.  Same— Uenrper  is  one  who  acts  with- 
out color  of  title  and  whose  acts  are  ut- 
terly void.  Distinction  between  officers  da 
Jure,  and  officers  de  facto,  and  mere  usurp- 
ers are  set  forth  In  Hamlin  v,  Kasaafer,  15 
Ore.  456,  460.  3  Am.  St  Rep.  180,  16  Pac.  778. 

Aa  to  dIKerence  between  oaarpcr  and  oB- 
ecr  de  faelOt  see  note  8  Am.  St.  Rep.  183. 

As  to  nsnrpMlon  of  franehlae,  see  pars. 
209-236,  this  note. 

Aa  to  nanrpatloM  of  ofBect  see  pars.  63-61, 
«6-78.  237,  this  note. 

M.  Same— Same — Apvolntee,  vaeaner  not 
bavinc    been    Jndlelally  determined. — One 

who  is  appointed  to  fill  vacancy  in  board  of 
supervisors  caused  by  reason  of  Incumbent 
ceasing  to  be  Inhabitant  of  district  for 
which  he  was  chosen,  is  not  usurper  because 
of  fact  that  vacancy  of  office  was  not  judi- 
cially determined  prior  to  his  appointment. 
In  such  case  office  becomes  vacant  ipso 
facto,  and  issue  of  vacancy  or  not  can  be 
determined  In  action  of  quo  warranto 
brought  upon  relation  by  former  Incumbent 
against  appointee. — People  ex  rel.  Tracy  v. 
Brlte,  66  Cal.  79.  80. 

B7.  Same — Same— CcrtlSeale  of  eleetlon 
wroBKfnlly  obtained.-— One  who  obtains  cer- 
tificate of  election  to  wlilch  he  Is  not  en- 
titled and  by  virtue  of  which  he  enters  into 
office  does  not  thereby  enter  lawfully,  and 
he  Is  an  "intruder"  or  "usurper"  or  one  who 
"unlawfully  holds  and  exercises"  office,  and 
is  liable  to  be  proceeded  against  by  virtue 
of  this  section.  Certificate  of  election  is 
only  prima  facie  evidence  of  his  right  to 
office  and  affords  bim  at  most  but  color  of 
title  it  office  was  In  fact  given  by  voters  to 
another. — People  «x  rel.  Wicks  Jones,  20 
Cal.  SI.  63. 

SR.  Same— Soma — ^Incambeat  holdlns  over. 
— ^Incumbent  of  office  is  bound  to  know  upon 
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expiration  of  his  term  of  office  who  1b  his 
successor  and  to  yield  office  to  that  one  of 
candidates  who  has  been  legally  elected, 
upon  his  qualification  and  demand.  He  Is 
bound  to  act  at  his  peril,  and  It  he  holds 
over  and  thereafter  it  should  appear  that 
party  so  qualifying  and  demandlns  office 
had  at  time  title  thereto  he  becomes,  upon 
such  determination,  a  usurper  ab  initio. — 
People  ex  rel.  Dorsey  v.  Smyth,  2S  Cat.  21, 

69.  Former  incumbent  who,  upon  appar- 
ent election  of  defendant,  gave  up  posses- 
sion of  office  to  defendant  and  ceased  to 
perform  duties  of  office.  Is  not  thereafter 
entitled  to  resume  office  by  reason  of  Judg- 
ment, In  action  brought  by  an  elector  to 
contest  defendant's  election,  determlningr 
defendant  ineligible  to  office.  Under  such 
circumstances  office  becomes  vacant. — Peo- 
ple ex  rel.  Drew  v.  Rodgers,  IIS  Cal.  393, 
396.  46  Pac.  740,  50  Fac.  668. 

60.  There  Is  no  provision  authorizing 
Judge  of  superior  court  to  hold  his  office 
until  his  successor  is  elected  and  qualified. 
It  Is  no  defense  to  action  In  nature  of  quo 
warranto  against  such  officer  that  at  expi- 
ration of  his  term  his  successor  had  not 
qualified. — People  ex  rel.  Bledsoe  v.  Camp- 
bell, 13S  Cal.  11,  14,  17,  70  Pac.  018. 

61,  One  who  holds  over  after  expiration 
of  his  term  of  ofHce,  and  who  Is  entitled  to 
retain  office  until  appointment  of  his  suc- 
cessor, can  not  be  ousted  by  new  appointee 
who  does  not  possess  qualifications  pre- 
scribed by  law.  In  such  case  there  is  not 
{ground  for  Judgment  that  he  "wrongfully 
usurps,  holds,  occupies,"  etc.,  said  office.— 
People  ez  rel.  Hoore  v.  King,  127  Cat  £70, 
673.  574,  60  Fac.  36. 

S3.  Discretion  of  a<toraer>Keaeral^-Jadl- 
rlal  coMlrol. — Assuming  that  the  discretion 
of  the  attorney-soneral  Is  not  entirely  be- 
yond the  control  of  the  court.  It  Is  dear 
that  the  power  to  order  him  to  grant  leave 
to  commence  a  suit  against  his  own  con- 
viction and  conscientious  belief,  should  be 
exercised  only  where  the  abuse  of  discre- 
tion is  extreme  and  clearly  Indefensible.  In 
the  absence  of  such  an  extreme  case  a  de- 
cree of  the  court  compelling  him  to  act 
against  his  Judgment  Is  erroneous  and  la 
itself  an  abuse  of  discretion. — Lamb  v. 
Webb,  161  Cal.  454,  91  Pac.  102. 

sa.  Effect  of  pcadlag  proceeding — Ae  dc- 
fcMse  la  other  actloa. — Pendency  of  proceed- 
ing in  quo  warranto  against  persons  named 
as  claiming  to  compose  corporation  is  no 
iefense  to  proceeding  by  mandamus  by 
(uch  corporation  to  compel  board  of  super- 
v.'sors  of  county  to  subscribe  to  capital 
!:tock  of  such  corporation  and  to  issue  to 
said  'corporation  bonds  of  county  in  pay- 
ment of  subscription,  in  pursuance  of  re- 
quirements of  an  act  of  legislature.— Oro- 
vllle  A  V.  R.  Co.  V.  Supervisors,  37  Cal.  364, 
360,  863. 


A4.  Smmr — On  property  rights  of  defend- 
•at  corporation. — State  acquires  no  lien  on 
property  of  corporation  by  action  against 
it  for  forfeiture  of  Its  charter,  and  can  not 
attack  sale  thereof  made  pendente  lite.  Up 
to  date  of  dissolution  corporation  has  same 
power  of  disposing  of  its  property  honestly 
and  In  good  faith  that  any  corporation  has. 
— Havemeyer  v.  Superior  Court,  84  Cal.  327, 
385.  18  Am.  St.  Rep.  192,  10  U  R.  A.  627,  24 
Pac.  121. 

66.  Legislature  has  given  no  indication 
of  intention  to  forfeit  or  take  away  from 
stockholders  property  of  corporation  except 
to  extent  of  fine  of  Ave  thousand  dollars 
which  court  Is  authorised  in  Its  discretion 
to  Impose.  What  Is  forfeited  to  state,  and 
all  that  Is  forfeited.  Is  charter,— right  to  be 
corporation,  and  this  Is  presumed  solely 
upon  ground  that  condition  upon  which  it 
was  granted  has  been  violated.  When  cor- 
poration Is  dissolved  Its  property  vests  in 
its  stockholders,  subject  only  to  claims  of 
creditors,  and  Is  thereafter  held  upon  same 
tenure  and  subject  to  same  conditions  as 
similar  property  owned  by  other  natural 
persons. — Havemeyer  v.  Superior  Court,  84 
CaL  327,  362,  378.  879,  18  Am.  St.  Rep.  192. 
10  L.  R.  A.  627,  24  Pac.  121. 

As  to  effect  of  iMtemcat  of  outer  np»m 
imtpertr  vlffhtB  of  corporation,  see  notes  30 
Am.  Dec.  62;  58  Am.  St.  Rep.  781;  8  U  R.  A. 
610. 

Aa  to  effect  of  proeecAlag  to  forfeit 
charter  of  a  corporatloa  apoa  rlffhta  of  cor- 
poration to  dispose,  of  its  property,  see  note 
66  Am.  St.  Rep.  864. 

As  to  rccclvcrskip,  see  pars.  198-301,  this 
note. 

m.  latraaloa  Into  oMccw— Ona  assuming, 
without  grant,  to  exercise  powers  which  are 
prerogatives   of  government  and  such  as 

can  be  exercised  by  private  person  only 
when  granted  by  government,  may  be  ad- 
judged to  be  unlawfully  exercising  such 
powers. — Ex  parte  Henshaw,  73  Cal.  486. 
493,  15  Pac.  110.  See  People  ex  rel.  Smith 
V.  Olds,  3  Cal.  167,  175,  177,  68  Am.  Dec.  398. 

A*  to  dcflaltloa  of  "latrader**  and  <humrp- 
cr,**  see  pars.  64-60,  this  note. 

Aa  to  aolantoa  of  ■■sfltce."  see  pari.  46-63, 

this  note. 

Aa  <o  amrpatlaa  of  office,  see  par.  237, 
this  note. 

67.  SaBc — Contest  of  electton. — ^There  are 
two  separate  and  distinct  methods  provided 
in  this  code  to  contest  title  to  office.  Plrst 
Is  by  proceedings  in  nature  of  quo  warranto 
against  any  person  who  usurps  or  Intrudes 
Into  public  office.  The  second  Is  by  con- 
testing election  as  provided  in  this  code 
(88  1111-1127,  post).— Powers  v.  Hitchcock. 
129  Cal.  325,  326,  327,  61  Pac.  1076.  See  Sat- 
terlee  v.  San  Francisco,  23  Cal.  314,  320. 

68.  Result  of  election  may  be  contested 
by  proceeding  upon  Information  In  natur* 
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of  quo  warranto. — Stone  t.  Elklns,  24  Cat 
126.  1X7. 

A*  to  procMdlBVB  to  lM«Blre  lm««  eleetlou 
of  privato  corporatiMa.  see  Kerr's  Cye.  ClT. 
Code,  2d  ed.,  |  216  and  note. 

OT.  SsBie— Same— EMdcnee  of  cleetloa.— 

Fosaesalon  of  certificate  of  election  le  not 
necessary  to  enable  contestant  to  pursue 
remedy  by  quo  warranto.  Certificate  of 
election  Is  merely  prima  facie  evidence  of 
title  to  office:  but  it  Is  not  conclusive;  nor  is 
It  only  evidence  by  which  title  may  be  es- 
tablished. It  Is  fact  of  election  which  gives 
title  to  office,  and  this  fact  may  be  es- 
tablished not  only  without,  but  asainst.  evi- 
dence of  this  certificate. — Maffee  t.  Board 
of  Supervisors,  10  Cal.  276,  277. 

70.  Loss  or  destruction  of  certificate  of 
election  may  be  shown,  and  fact  of  election 
established  by  parol  evidence.  To  lay  foun- 
dation for  admission  of  euch  testimony,  in 
action  relating  to  county  ofnce,  it  Is  not 
necessary  to  ask  county  clerk,  aa  witness, 
if  he  has  made  diligent  search  for  certificate 
in  his  office,  where  he  testifies  that  there  Is 
not  in  his  office,  or  so  far  as  he  knows,  In 
county,  any  record  or  written  evidence  of 
persons  elected  to  different  county  offices. 
His  positive  testimony  that  documents  or 
records  are  not  In  ofUce  would  raise  legal 
presumption  that  witness  had  searched  for 
them,  unless  it  should  be  made  to  appear 
from  his  testimony  that  auch  was  not  fact. 
— People  er  rel.  Attorney-General  v.  Clln- 
gan.  6  Cal.  289,  290. 

71.  Proof  of  fact  that  claimant  had  been 
acting  as  sheriff,  taken  In  connection  with 
proof  of  loss  of  certificate  of  election  Is- 
sued to  hlra.  would  raise  prestunptlon  that 
he  had  executed  bond  and  taken  oath  of 
office. — People  ex  reL  Attorney-Qeneral  v. 
aingan.  6  Cal.  289,  2S1;  Hull  v.  Superior 
Court.  <2  Cal.  174,  172. 

72.  Ballota  returned  with  poll-list  and 
tally-paper  to  county  clerk  to  be  kept  by 
him  for  at  least  six  months,  under  law  of 
1863  (Stats.  1863,  p.  364,  1 36),  are  better 
evidence  of  number  of  votes  cast,  and  for 
whom,  than  is  the  tally-list  made  from  them 
by  officers  of  election,  notwithstanding  that 
name  of  candidate  has  been  torn  from  cer- 
tain of  the  ballota.  In  absence  of  evidence 
to  contrary,  it  will  be  presumed  that  auch 
ballots  were  torn  by  electors  voting  them, 
before  being  deposited  in  the  ballot-box. — 
People  ex  rel.  Budd  v.  Holden,  28  CaL  122, 
131-134. 

73.  Plaintiff,  claiming  right  to  unexpired 
term  as  officer-elect  to  fill  alleged  vacancy, 
must.  In  action  against  Incumbent  to  re- 
cover possession  of  books  and  papers  of 
office,  not  only  show  that  he  has  a  prima 
facie  title  to  office,  but  must  show  prima 
facie  that  ncancy  existed,  and  that  he  was 
elected  to  fill  It. — Doane  v.  Scannell,  7  Cat. 
293,  284.  226;  People  ex  rel.  Attorney-Gen- 
eral V.  Scannell.  7  Cal.  422,  442,  442. 

74.  flame— Cvntvrt  of  rtrht  of  actval  In- 
nasbcat  la  pe— caalea  aadcr  color  of  r^h* 


can  be  originated  only  by  proceeding  by  In- 
formation in  nature  of  quo  warranto 
against  him  as  Incumbent. — People  ex  rel. 
Smith  V.  Olds,  2  Cal.  167,  176,  176,  68  Am. 
Dec.  398;  Hull  v.  Superior  Court,  <8  Cal.  174, 
177. 

75.  Same — Forfeltorc  of  right  to  oMee  by 
failure  of  appointee  to  qnalUy  under  com- 
mission of  appointment  within  time  pro- 
vided by  law  may  be  determined  in  action 
under  this  chapter. — People  ex  rel.  PInigan 
V.  Perkins,  86  Cal.  609,  611,  26  Pac.  246. 

79.  Saaie— ReBOTol  from  oBce. — Officer 
can  not  be  removed  from  office  for  failure 
to  comply  with  any  law  prescribing  test 
other  than  that  prescribed  by  section  8  ar- 
ticle XX  of  conatltution  of  1879.  For  act  of 
1901,  to  execute  and  carry  Into  effect  this 
constitutional  provision,  sea  n  Hennlng's 
General  Laws,  2d  ed.,  p.  2210. 

77.  Act  of  March  SO,  1874  (Stats.  1S72-4, 
p.  911),  providing  for  removal  of  certain 
officers  for  wilful  violation  of  laws  defining 
their  duty,  was  repealed  by  constitution  of 
1879,  and  Its  place  supplied  by  sections  66 
and  184  of  County  Qovernment  Act  enacted 
March  14,  1883. — Praser  v.  Alexander,  76 
Cal.  147,  150,  164,  16  Pac.  767. 

Aa  to  erlmlnol  panlshmeiit  for  nsBrpotloa 
of  ofllce,  see  Kerr's  Cyc  Pen.  Code,  2d  ed  . 
S75. 

As  to  forfeltnre  of  oMce  hy  coavtctloa  of 

crime,  see  Kerr's  Cyo.  Pen.  Code.  2d  ed., 
II  88,  98. 

Aa  to  forfeiture  of  ofllce  by  Inhononlty  to 
prlsoaer,  see  Kerr's  Cyc.  Pen.  Code,  2d  ed.. 
1 147  and  note. 

As  to  (orfcltare  of  oSce  for  toklag  re- 
ward far  depatatloa,  see  Kerr's  Cyc  Pen. 
Code,  2d  ed..  |  74. 

Aa  to  nmoval  from  o«cc  for  negleet  of 
daty,  see  Kerr's  Cyc  Pen.  Code,  2d  ed.,  j  661. 

Aa  to  veHoval  of  civil  oIKecra  by  tmpcaeh- 
BicBt,  see  Kerr's  Cyc.  Pen,  Code,  8d  ed, 
i!  729-762  and  notea. 

Aa  to  removal  of  civil  oScera  apoa  aec«- 
aatloM  prcaented  by  vraa4  j«ry.  see  Kerr's 
Cyc.  Pen.  Code.  2d  ed.,  IB  768-771  and  notea. 

As  to  removal  of  aflleen  by  samourr  Pro- 
eeedlBVB  before  aaperlor  coart,  for  ^arglav 
lUcgal  fees,  or  rcfaalas,  or  Mesleetlas  to 
perform  oflldal  datlea,  see  Kerr's  Cyc.  Pen. 
Code,  2d  ed.,  g  772  and  note. 

7S.  Same— «lsht  to  mlUtary  oacc  may  be 
Inquired  Into  Under  this  proceeding. — Peo- 
ple ex  rel.  Palmer  v.  Woodbury.  14  Cal.  43 

46. 

A«  to  what  ofllcea  are  pnbllc.la  aease  that 
would  warrant  laanance  of  «■  tafoimatloa 
for  usurping  or  Intrndlnv  into  tkem,  see 

note  30  Am.  Dec.  47*62. 

T».  Jurladlctlon — City  eonnell'a  right  to 
determine  Its  membershlp.-^urlsdictlon  of 
usurpation  of  office  having  been  conferred 
on  superior  court  by  conatltution,  auch  Ju- 
riadictlon  can  not  be  taken  away  or 
nbrtdged  by  legislature.    Section  677  Con- 
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aolldation  Act  of  city  and  couoty  of  San 
Francisco,  providing:  that  board  of  super- 
visors shall  be  Judge  of  election  and  qualifi- 
cations of  Its  own  members,  therefore  does 
not  deprive  court  of  Jurisdiction  to  Inquire 
into  election  of  such  ofHcers  by  proceedings 
under  this  cliapter.  That  act  creates  an 
accumalatlva  Jurisdiction;  Lt  enables  board 
to  pass  speedily  and  by  simple  proceeding 
upon  right  of  membership  In  It,  so  that  It 
may  not  be  hampered  In  performance  of  Us 
function;  and  when  it  has  done  so,  board,  as 
composed  thereby.  Is  for  time  legal  board, 
and  its  doing  authoritative.  Courts  of  com- 
petent jurisdiction  are  not  shut  out,  how- 
ever, from  inquiring  on  behalf  of  people 
origin  of  all  authority.  Into  right  of  any 
person  who.  by  action  of  board.  In  fact  holds 
place  in  it,  and  claims  thereby  to  ezerolse 
public  offlce. — People  ex  reL  Swift  v.  Bing- 
ham, 82  Cal.  238,  239-242,  22  Pac.  1089.  See 
People  ex  rel.  Davidson  v.  Perry,  79  GaL  lOB, 
107-109.  21  Pac  423.  ■ 

80.  Statute  giving  city  council  right  to 
determine  qualifications  of  its  members  and 
of  all  election  returns,  and  to  determine 
contested  elections  of  all  city  ofllcers,  does 
not  deprive  superior  court  of  Jurisdiction 
In  quo  warranto  to  determine  who  Is  en- 
titled to  ofllce.  Jurisdiction  -given  to  city 
council  is  merely  oumulatlve.'^tate  ex  rel. 
Blake  v.  Morris,  14  Wash.  262,  261.  44  Pac 
260. 

81.  Legislature  may  confer  upon  common 
council  of  city  right  to  determine  election 
of  city  offloers  and  may  make  suoh  Juris- 
diction exclusive,  ousting  superior  court 
of  Its  jurisdiction  in  cases  of  contested 
elections  concerning  such  officers.  But  un- 
less It  appears  definitely  from  language  of 
the  statute  that  it  is  Intended  to  exclude 
superior  court  from  Jurisdiction  of  such  con- 
tests, such  Jurisdiction  will  be  regarded  as 
cumulative.  Where  statute  declares  that 
decision  of  board  In  election  contests  be- 
tween city  officers  shall  be  "final  and  con- 
clusive," such  Jurisdiction  is  regarded  as 
exclusive.  But  whether  Jurisdiction  of  such 
council  in  contest  cases  is  exclusive  of  Ju- 
risdiction g'lven  superior  court  by  quo  war- 
ranto, or  whether  determination  In  former 
case  would  be  bar  to  proceedings  by  quo 
warranto  was  not  involved  in  case  and 
therefore  not  determined. — Carter  v.  Su- 
perior Court,  138  Cal.  150.  155,  70  Pac.  1067. 

Kb  Cenparei  Tenth  section  of  act  of 
March  11,  1850,  to  provide  for  incorporation 
of  cities  (Stats.  1850,  p.  88)  provides  that 
common  council  "shall  Jud^e  of  the  quallff- 
catlons,  elections,  and  returns  of  Its  own 
memtwrs."  These  words  being  Identical 
with  the  eighth  section  of  article  IV  of  con- 
stitution, relating  to  legislative  department 
of  state  governnjent,  should  receive  same 
uonatructlon.  It  is  settled  beyond  contro- 
versy that  those  words  of  constitution  con- 
fer upon  each  house  exclusive  power  to 
Judge  of  and  determine  qualifications,  elec- 
tions, and  returns  of  Its  own  membera;  and 


It  follows  that  common  council  of  city  to 
which  that  section  of  act  Is  applicable  pos- 
sesses like  exclusive  authority  to  Judge  of 
and  determine  qualifications,  elections,  and 
returns  of  Its  own  members.  The  courts 
therefore  have  no  Jurisdiction  of  an  action 
In  nature  of  quo  warranto  to  determine 
right  as  between  relator  and  defendants  to 
ofllce  of  member  of  such  common  council. — 
People  ex  rel.  Vejar  Metsker,  47  Cat.  E24, 
62S,  S28. 

SS.    Bmmt%  ~  Eflect   of  ether  remedies.^ — 

Right  granted  to  elector  to  contest  election 
In  no  way  Impairs  right  of  people  In  their 
sovereign  capacity  to  inquire  Into  authority 
by  which  any  person  assumes  to  exercise 
functions  of  public  office  or  franchise  and  to 
remove  him  therefrom.  If  It  be  made  to  ap- 
pear that  he  Is  usurper  having  no  legal 
title  thereto.  The  two  remedies  are  dis- 
tinct, one  belonging  to  elector  In  hla  Indi- 
vidual capacity  aa  power  granted,  and  other 
to  people  In  right  of  their  sovereignty. — 
People  ex  rel.  Bndd  t.  Holden,  28  Cat.  128, 
129. 

84.  Juriadlctlon  of  superior  court  to  issue 
writs  of  quo  warranto,  given  by  constitu- 
tion of  1879,  Is  not  exclusive  of  Jurisdiction 
to  entertain  regular  action  to  declare  for- 
feiture of  franchise. — People  ex  rel.  War- 
field  V.  Sutter  St.  B.  Co.,  117  Cal.  604,  611, 
612,  49  Pac  736. 

Am  to  proceedings  relating  to  Irrigation 
districts  ander  Conflnnatlon  Act  of  18S0, 
barring  proceedings  by  quo  warranto  or  ae- 
tloB  for  nenrpatloB,  see  pars.  4,  E,  this  note. 

SB.  Same— Superior  eonrt  has  Jurisdic- 
tion of  this  class  of  proceedings.  Jurisdic- 
tion of  quo  warranto  is  given  to  that  court 
by  section  B  of  article  IV  of  state  constitu- 
tion. Alao,  authority  of  court,  under  sec- 
tion 809,  post,  to  impose  penalty  of  five 
thousand  dollars  upon  defendant  adjadged 
guilty,  satisfies  Jurisdictional  test  as  to 
amount  of  demand  involved. — People  ex  rel. 
Swift  V.  Bingham,  82  Cal.  238,  239-242,  22 
Pac  1029. 

86.  Jurisdiction  of  superior  court  to  try 
question  of  usurpation  of  an  office,  and  In- 
cidentally existence  of  office.  Is  not  derived 
from  any  act  relating  to  particular  office, 
but  from  Its  constitutional  grant  of  general 
Jurisdiction  In  civil  cases,  exercise  of  which, 
so  far  as  respects  actions  of  this  character. 
Is  regulated  by  chapter  of  Code  of  Civil 
Procedure  treating  of  "actions  for  usurpa- 
tion of  office  or  franchise." — Ex  parte  Hen- 
shaw.  78  Cal.  486,  489,  491,  IS  Pac  110. 

87.  Former  district  court  had  Jurisdiction 
of  action  to  determine  result  of  election  to 
office. — People  ex  rel.  Budd  t.  Holden,  28 
Cal.  128,  129. 

88.  Information  In  nature  of  quo  war- 
ranto to  determine  right  to  office  can  only 
be  'entertained  in  district  courts  of  this 
state,  being  courts  of  highest  original  Ju- 
risdiction. Inferior  courta,  such  aa  superior 
court  of  city  of  San  Franelaco,  under  con* 
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Btltutlon  of  1S4&,  have  no  Jurisdiction  of 
BUch  proceedlnss. — People  ex  rel.  Hughes 
V.  OlIleBple,  1  Cal.  S42.  S44. 

SB.  8ame— Same— T»  review  anMcxatloM 
praccediaaw  of  ettr  muncll. — Whether  or 
not  petition  for  annexation  of  territory  to 
<^fty  was  signed  by  requisite  number  of 
electors  can  not  be  Inquired  Into  by  court 
In  action  of  quo  warranto  where  determi- 
nation'whether  It  was  so  signed  waa  ques- 
tion submitted  by  statute  to  decision  of 
council. — People  ex  rel.  Skelton  v.  Lios  An- 
geles, 188  Cal.  888,  842,  66  Pac.  749. 

•O.  Ssflie— Save — Tm  dlaavlTC  eorponitloa. 
--Jurisdiction  of  superior  court  to  decree 
dissolution  of  any  corporation  exists  only 
by  virtue  of  statutory  authority.  It  does 
not  possess  this  authority  by  virtue  of  Its 
inherent  general  jurisdiction  In  equity, 
either  at  suit  of  Individual  or  at  suit  of 
•^tate,  and  as  Its  Jurisdiction  Is  derived  from 
Ktatute.  It  is  limited  by  provisions  of  stat- 
ute, both  as  to  conditions  under  which  it 
may  be  Invoked  and  extent  of  Judgment 
which  it  may  make  In  exercise  of  its  Juris- 
diction.— State  Inv.  ft  Ins.  Co.  v.  Superior 
Court.  101  Cat.  1S5.  146.  SB  Pac.  B49. 

SI.  SaBi»— Snvrcme  cttart  haa  mo  original 
JurladletlOB. — Supreme  court  has  power  to 
Issue  such  writs  and  processes  known  to 
taw  as  may  be  necessary  to  exercise  of  their 
Jurisdiction,  but  Jurisdiction  of  supreme 
court  la  strictly  appellate.  That  court  will 
not  take  original  Jurisdiction  of  an  infor- 
mation in  nature  of  quo  warranto  to  deter- 
mine' right  to  office  or  existence  of  ofHce. — 
People  ex  rel.  Attorney-General  ex  parte,  1 
Cal.  86,  86.  90.  See  Caulfleld  v.  Hudson.  3 
Cat.  889:  MiUken  v.  Huber.  21  Cal.  166,  169; 
People  ex  rel.  Danlelwlti  v.  Harvey,  62  Cal. 
60S, 

•2.  Natare  and  oBcc  of  proccedluK. — This 

section  provides  for  action  against  one  who 
unlawfully  exercises  any  public  office  or 
any  franchise. — Ex  parte  Henshaw.  73  Cal. 
486,  493,  16  Pac.  110. 

See,  ante,  i  802  and  note. 

98.  Quo  warranto  does  not  lie  against 
mere  temporary  employment,  like  that  of 
Jury;  but  lies  only  against  holder  of  public 
office,  having  fixed  ^nd  permanent  tenure. — 
Bruner  v.  Superior  Court.  92  Cal.  239.  248, 
28  Pac.  841. 

94,  Proceedings  under  this  chapter  were 
maintained  in  following  cases  to  question 
validity  of  election,  appointment,  or  right 
to  hold  office,  or  exercise  franchise,  but  no 
ruling  as  to  character  of  action  was  made. 
— People  ex  rel.  Harris  v.  Brenliam.  3  Cal. 
477,  501;  People  v.  Hoge,  66  Cal,  612-627; 
People  v.  PflBter,  67  Cal.  532-534;  People  ex 
rel.  Wilshlre  v.  Newman,  96  Cal.  605-608,  31 
Pac.  664;  People  ex  rel.  Hoffman  v.  Hecht, 
106  Cal.  621,  681.  27  L.  R.  A.  208,  38  Pac.  941; 
People  ex  rel.  Spencer  v.  Knight,  116  Cal. 
108-110,  47  Pac.  926;  People  ex  rel.  Barker 
V.  Shaver,  127  Cal.  347,  349,  69  Pac.  784:  Peo- 
ple ex  rel.  lAwlor  v.  Wiiliamson.  136  Cal. 
416,  421,  67  Pac.  604;  People  ex  rel.  Weath- 


erly  v.  Golden  Gate  LAdge,  128  Cal.  267,  259. 
60  Pac.  866. 

Aa  to  actloHS  far  latraaloa  aad  Maarpa. 
tiaa.  see  pars.  66-76,  199-231.  this  note. 

SB.  Same — Civil  aetloa.  tm  torm  aad  pro- 
cedure,^— Action  Itself  takes  form  of  clvU 
action,  and.  aa  to  procedure  therein,  it  fol- 
lows rules  prescribed  for  civil  cases,  and 
yet  It  Is  plain  that  Judgment  adjudging  de- 
fendant to  have  usurped  or  unlawfully  exer- 
cised franchise,  and  fining  it  five  thousand 
dollars  therefor.  Is  clearly  penal  in  Its  na- 
ture.— People  ex  rel.  Warfleld  v.  Sutter  St. 
R.  Co.,  129  Cal.  646,  647,  79  Am.  St.  Rep.  187, 
62  Pac  104. 

See,  ante,  t  802  and  note  pars.  4,  11,  12. 

96.  An  action  against  person  for  usurp- 
ing or  unlawfully  holding  office  or  frui- 
chise  is  civil  rather  than  criminal  action, 
whether  It  be  regarded  as  authorized  by 
this  chapter  of  code  or  as  proceeding  Insti- 
tuted under  provision  in  constitution  giving 
to  superior  court  Jurisdiction  to  Issue  writs 
of  quo  warranto,  although  still  retaining  its 
criminal  form  and  some  of  Incidents  of 
criminal  proceeding  (dis.  op.  Harrison,  J.). 
— People  ex  rel.  Gesford  v.  Superior  Court. 
114  Cal.  466,  476,  46  Pac.  383. 

97.  Former  reading  of  section  802,  ante, 
characterixed  the  proceeding  provided  for 
by  this  section  as  an  ordinary  action.  The 
reading  was:  "The  writs  of  scire  facias,  of 
quo  warranto,  and  proceedings  In  nature  of 
quo  warranto,  are  abolished.  The  remedies 
obtainable  in  these  forms  may  hereafter  be 
obtained  by  civil  action,  under  provisions  of 
this  chapter."  '' 

As  to  proreedlags  nf  thla  natnre  belna  re- 
garded ■■  civil  remedy,  see  brief  63  L..  R.  A 
769. 

98.  Under  constitution  of  state  of  Minne- 
sota, Information  in  nature  of  quo  warranto 
Is  not  included  within  phrase  "cases  at  law," 
but  la  considered  as  special  proceeding,  or 
what  Is  termed  "remedial  case." — State  ex 
ret.  Clapp  v.  Minnesota  F.  H.  Co..  40  Minn. 
213,  8  L.  R.  A.  310,  41  N.  W.  1020. 

99.  In  some  Jurisdictions  civil  action  is 
only  remedy  for  Usurpation  of  office  or 
franchise. — State  ex  rel.  Clapp  v.  Minnesota 
P.  M.  Co.,  40  Minn.  218,  8  L.  R.  A.  810,  41 
N.  W.  1020. 

As  to  civil  aellOBs  to  attain  reaudles  tm* 
merly  reached  by  the  writ  of  qao  warraato, 
and  InforaiMtlona  In  the  natnre  of  qno  wu- 
raalo,  see  note  3  L.  R.  A.  513. 

100.  Compare)  Proceeding  under  section 
803  and  succeeding  sections  is  in  Its  na- 
ture criminal  prosecution  (McFarland,  J., 
dis.  op.). — People  ex  rel.  Warfleld  v.  Sutter 
St.  R.  Co.,  117  Cal.  604,  615,  616,  49  Pac.  736. 

101.  Same— Direct,  rather  than  collateral, 
proeeedlng.^ — ^Information  (n  nature  of  quo 
warranto  Is  not  collateral,  but  la  direct  pro- 
ceeding to  try  title  of  office,  and  to  inquire 
Into  all  facts  upon  which  title  rests.  The 
action  of  board  of  examiners  In  relation  to 
sufficiency  of  officer's  bond,  or  of  board  of 
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8up«rvl8or8  in  declaring  office  vacant,  may 
be  reviewed.  Rule  that  exercise  of  given 
discretion  by  particular  board  or  person  will 
not  generally  be  reviewed,  does  not  apply 
wlih  same  force  as  In  other  cases.  Rights 
not  only  of  contesting  parties,  but  of  peo- 
ple, are  deeply  involved  in  these  questions, 
and  to  permit  rule  to  apply  to  them  with 
same  atrtctnesB  at  It  doea  in  other  cases 
Would  be  Inconsistent  with  ends  of  justice. 
Exercise  of  discretion  in  such  cases  Is  too 
Important  to  be  flnal;  and  If  subject  Is  to  be 
reviewed  at  all,  proceeding  by  Information 
Is  direct  and  appropriate  remedy. — People 
ex  rel.  Attorney-General  v.  Scannell.  7  Cal. 
432.  443. 

A«  to  collateral  inanlrT-,  see  pars.  13-28, 
this  note. 

105.  Same — Dldtlncnlshed  from  criminal 
proe«edlnK«. — Proceeding  under  section  772 
of  Penal  Code  for  misdemeanor  In  office  is 
in  no  sense  proceeding  in  nature  of  quo 
warranto.  Title  to  office  la  not  In  dispute. 
— Wheeler  v.  Donnell,  110  Cal.  666,  668,  43 
Pac.  1. 

108.  Same — OMIuKiilahcd  fnmi  eleetltm 
CMtcat. — Action  to  contest  election  under 
section  1111,  posti  is  an  entirely  distinct 
proceeding  from  one  authorised  by  this 
section.  In  former  proceeding  it  Is  de- 
signed as  speedily  as  may  be  to  determine 
question  (1)  whether  a  given  election  was 
legally  held;  and  (2)  to  decide  which  of  two 
or  more  opposing  candidates  has  been  le- 
gally chosen  to  oflflce.  No  question  of  usur- 
pation, or  unlawfully  intruding,  or  of  ille- 
({ally  holding  enters  Into  this  consideration. 
Judgment  which  may  be  entered  is  one  of 
three — Judgment  of  dlsmisaal.  Judgment 
setting  aside  and  annulling  election,  or 
Judgment  declaring  that  contestee  or  some 
other  person  has  received  highest  number 
of  legal  votes,  and  Is  therefore  elected. — 
Day  v.  Gunning,  12S  Cal.  527.  629,  S30.  68 
Pac.  172. 

IM.  Same — Eqnlvalent  to  «no  warranto. 

— Proceeding  under  this  chapter  Is  substan- 
tially equivalent  to  that  by  quo  warranto. 
It  Is  same  as  quo  warranto  with  something 
added. — People  ex  rel.  Davidson  v.  Perry,  79 
Cal.  106,  108,  21  Pac.  423;  People  ex  rel.  Ges- 
ford  v.  Superior  Court,  114  CaL  466,  476,  46 
Pac.  383. 

106.  This  chapter  of  Code  of  Civil  Pro- 
cedure, relating  to  actions  for  usurpation  of 
offices  or  franchises,  provides  In  effect  for 
an  Information  In  nature  of  quo  warranto, 
remedy  or  proceeding  being  extended  to 
usurpations  of  or  intrusions  Into  any  ofllce 
or  franchise. — People  ex  rel.  Attorney-Gen- 
eral V.  Stanford,  77  Cal.  380,  376,  2  U  R.  A. 
92.  18  Pac.  86,  19  Pac.  693. 

108.  Whether  section  6  of  article  IV  in 
constitution  of  1S79,  and  act  of  1880,  amend- 
ing section  76,  ante,  reviving  writ  of  quo 
warranto  had  effect  to  repeat  by  implication 
this  chapter,  providing  for  an  action  against 
persons  who  usurped  office  or  franchise, 
makes  little  difference,  as  power  under  writ 


of  quo  warranto  is  quite  as  broad  as  under 
statute. — People  ex  rel.  Attorney-General  v. 
Dashaway  Assoc.,  84  Cal.  114,  120,  12  U  R.  A. 
117,  24  Pac  277. 

As  f  qao  warranto,  see  pars.  202-206.  this 
note;  also,  ante,  I  802  and  note. 

107.  Same — Public,  rather  than  private, 
actloiis. — Fact  that  action  is  brought  in  In- 
terest of  relator,  private  party  does  not  con- 
vert proceeding  Into  private  action. — People 
ox  rel.  Warfleld  v.  Sutter  St.  R.  Co.,  117  Cal. 
604.  612,  49  Pac.  736. 

108.  Other  remedies  — Certiorari  Is  not 

proper  remedy  to  contest  right  to  office. 
Right  of  incumbent  can  not  be  questioned 
on  review  by  certiorari,  of  Judgment  of  su- 
perior court  awarding  possession  of  books 
and  papers  of  office. — Hull  v.  Superior  Court, 
63  Cal.  174,  177.  See  Lamb  v.  Schottler.  64 
Cal.  319.  321. 

109.  Same— Habeaa  tmrvmrn. — Existence  of 
office  of  police  Judge  of  city  may  be  deter- 
mined upon  habeas  corpus  proceeding  in- 
stituted by  prlsoner.~Ex  parte  Ah  You,  82 
Cal.  339.  343.  22  Pac.  929. 

See  pars.  13-28,  this  note. 

Aa  to  collateral  attaek  on  aathorlty  of 
eonrt  by  habeas  eorrm,  see  Kerr's  .Cyc,  Pen. 
Code,  2d  ed.,  1  1484  and  note  par.  28. 

Aa  to  extent  of  InqBlry       habeas  corpus. 

see  Kerr's  Cyc.  Pen.  Code,  2d  ed.,  1 1484  and 
note  pars.  5-13. 

110.  Samv — mimetloB  is  not  available  as 

means  of  determining  disputed  title  to  office. 
— People  ex  rel.  Attorney-General  v.  Dash- 
away  Assoc..  84  Cal.  114,  117,  12  L.  R,  A. 
117.  24  Pac.  277;  Guillotte  v.  Polncy,  41  La. 
Ann.  333,  5  L.  R.  A.  403,  6  So.  507. 

111.  Whether  Injunction  can  be  issued  to 
restrain  person  to  whom  certificate  of  elec- 
tion has  been  Issued  from  exercising  duties 
and  functions  of  office,  because  of  irregu- 
larities in  his  election  by  reason  of  non- 
compliance with  requirements  of  primary 
election  law,  where  matters  complained  of 
are  not  ground  of  contesting  an  election 
under  sections  1111-1127,  post,  and  where 
he  has  not  actually  Intruded  Into  office,  was 
raised  but  not  decided,  as  complaint  failed 
to  state  facts  sufficient  to  constitute  cause 
of  action.  In  Powers  v.  Hitchcock,  129  Cal 
325,  327.  328,  61  Pac.  1076. 

Aa  to  Injnnetlon  against  nsnrpatlon  of 
franehlae,  see  brief  36  L.  R.  A.  846. 

As  to  laJnnctloB  not  bcins  proper  remedy 
to  try  title  to  oaec,  see  notes  42  Am.  St. 
Rep.  236;  47  L.  R.  A.  894. 

As  ta  laiHBctloB  to  cnftorcc  forfclinre,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  !  3369  and 
note. 

As  to  InlHnetlom  to  prevent  wnlawfal  ezev- 
elae  of  corpomtc  privllese.  see  note  35  Am. 
St  Rep,  674,  676. 

Aa  la  Injunction  to  restrain  ttaerelse  of 
public  olllce,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  i  3423,  subd.  6  and  note. 
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112.  Same —  HMndamna  Ib  not  proper 
remedy  to  try  ellerlbility  or  title  of  office. 
—Turner  v.  Malony.  13  Cal.  621,  «23;  Kelly 
V.  Bdwarda,  <»  Cal.  460,  463,  11  Pac.  1, 
NcT.  Denver  v.  Hobart,  10  Nev.  ii.  X.  C. 
Brown  T.  Turner,  70  N.  C.  fS.  OUa.  Ewlnc 
T.  Turner,  S  Okla.  94,  104.  S6  Pac.  961.  Ora. 
BIkki  v.  MoBride.  17  Ore.  640,  <62.  21  Pao. 
878. 

111.  Statute  haa  provided  an  action 
asalnst  any  person  who  uaurps  an  office, 
which  l8  ample  and  furnishes  not  only  spe- 
cific but  adequate  and  speedy  remedy. 
Mandamus  is  therefore  not  proper. — People 
ex  rel.  Smith  v.  Olds,  2  Cal.  167,  177,  68  Am. 
Dec.  89S. 

114.  It  is  well-settled  rule  of  common 
law  that  title  to  office  can  not  be  tried  by 
mandamus.  Mandamus  can  ylve  no  right, 
not  even  right  of  possesaion,  although  It 
may  enforce  one.  It  may  be  resorted  to  for 
purpose  of  putting  claimant  in  position  to 
assert  hfs  right,  when  without  that  he  could 
not  do  so.  It  may  be  used  to  compel  an 
officer  of  election  to  give  claimant  certifi- 
cate of  his  election,  but  this.  If  he  obtains 
It.  wilt  not  necessarily  oust  incumbent  or 
give  claimant  possession  of  office.  So,  too, 
it  will  lie  upon  application  of  person  show- 
ing prima  fade  right  to  office  who  seeks 
to  have  proper  oath  of  office  administered 
to  him,  to  end  that  It  may  place  him  In  con- 
dition to  assert  his  legal  rights,  but  he 
would  still  have  to  resort  to  quo  warranto 
to  oust  incumbent  and  get  possession  of 
office. — People  ex  rel.  Smith  v.  Olds,  8  Cal. 
167.  175,  58  Am.  Dec.  398. 

116,  Mandamus  does  not  lie  to  try  title 
to  office  which  is  filled  de  facto. — Meredith 
V.  Board  of  Supervisors.  SO  Cal.  433,  435. 

116.  Mandamus  Is  not  proper  remedy  for 
claimant  of  office  to  compel  board  of  super- 
visors to  Issue  certillcate  of  election  to  him. 
Discretion  of  board  In  canvaaslng  votes  and 
determining  election  In  favor  of  opponent 
can  not  be  reviewed  by  mandamus. — Magee 
V.  Board  of  Supervisors,  10  CaL  S76,  877. 

Aa  to  mandaaina  aot  bclag  proper  remedy 
t«  try  title  to  oflee,  see  notes  13  Am.  Deo. 
IS-31;  12  Am.  Dec.  69;  S»  Am.  Deo.  788;  It 
Am.  St.  Rep.  273;  81  I..  R.  A.  342,  868. 

Aa  to  laMdawa  to  coinpel  admlaalMi  to 
•fllec,  see,  post,  i  108E  and  note. 

117*  Sane  — Sane  — HandaDiBa  proper, 
when. — It  Is  undoubted  rule  that  mandamus 
does  not  lie  to  try  title  to  office.  But  this  Is 
founded  upon  Just  and  expedient  principle 
that  writ  will  never  Issue  when  remedy  at 
law  Is  plain,  speedy,  and  adequate.  An  ap- 
plication for  writ  of  mandate  to  try  title  to 
office  would  be  answered  at  once  by  sugges- 
tion that  law  affords  adequate  process  and 
procedure  by  an  action  of  quo  warranto  for 
usurpation  of  office.  But  when  right  Is  In- 
voked to  enforce  speciflc  duty,  and  remedies 
at  law  are  not  adequate,  aid  will  not  be  re- 
fused merely  because  occupancy  or  Incum- 
bency or  title  Is  incidentally  invulved. 
Cuurt  will  act  under  such  circumstances  as 


does  equity,  and  Inquire  into  and  determina 
rights  so  far  aa,  but  no  farther  than,  may 
be  necessary  to  granting  of  relief  sought. 
Where  there  are  two  bodies  claiming  to  con- 
stitute board  of  supervisors,  and  it  is  not 
admitted  or  established  that  one  or  another 
of  boards  is  de  facto  body  and  auditor  re- 
■  fuses  to  recognise,  compute,  and  enter  tax- 
levy  In  accordance  with  rate  fixed  by  either 
one  of  inch  bodies  claiming  to  be  board  of 
supervisors,  court  will  determine  on  manda- 
mus directed  to  auditor  which  body  of  men 
claiming  to  constitute  board  if  legally  en- 
titled to  Bucb  office,  and  will  compel  auditor 
to  enter  tax-levy  in  accordance  with  rate 
nxed  by  it.  Cases  in  which  doctrine  is  in- 
voked that  mandamus  will  not  lie  to  try 
title  to  office  are  those  like  People  ex  rel. 
Smith  V.  Olds,  8  Cal.  167,  63  Am.  Dec.  398, 
and  Kelly  v.  Edwards,  69  Cal.  460,  11  Pac.  1, 
where  respondent  being  admitted  or  proved 
to  be  at  least  de  facto  officer,  express  pur- 
pose of  the  action  upon  the  part  of  the 
petitioner  Is  'to  establish  In  himself  su- 
perior legal  right  to  office.  And  this  courts 
uniformly  hold  may  not  be  done  in  manda- 
mus^—Morton  T.  Broderlek,  lis  Cal.  474, 
481,  60  Pac.  644. 

118.  If  title  is  not  involved,  except  IncI-' 
dentally,  and  aid  of  writ  of  mandamus  Is 
sought  merely  to  obtain  possession  of  ef- 
fects, moneys,  and  official  belongings  of 
office,  writ  will  lie.  While  It  is  true  that 
quo  warranto  la  only  method  of  determining 
disputed  questions  of  title  to  public  offices, 
yet  mere  groundless  assumption  of  election 
on  part  of  respondent  and  pretended  exer- 
cise of  functions  of  office  de  facto  will  not 
deter  court  from  granting  mandamus.  As 
regards  evidence  of  his  title,  which  relator 
must  show  who  seeks  aid  of  mandamus  to 
recover  possession  of  official  records  and  In- 
signia, It  Is  held  that,  having  received  cer- 
tificate of  election,  and  qualified  in  manner 
provided  by  law,  he  le  prima  facie  entitled 
to  their  possession,  and  may  enforce  his 
rights  by  aid  of  writ;  and  upon  application 
for  mandamus,  court  will  not  go  behind 
certillcate  of  election  to  try  relator'a  actual 
title.— Swing  V.  Turner,  2  Okla.  104,  36  Pac. 
9S1. 

119.  The  position  of  teacher  In  public 
school  of  city  is  not  an  office  nor  does  such 
teacher  occupy  merely  position  of  employee 
under  contract.  Under  sections  1617  and 
1793  of  Political  Code  he  has  right  to  retain 
such  position,  when  once  elected,  until  re- 
moved for  good  cause.  Mandamus  Is  proper 
remedy  to  restore  teacher  to  such  position 
when  unlawfully  deprived  of  it.  As  his 
term  of  service  is  uncertain  and  depends 
upon  action  of  board  of  education,  based 
upon  causes  named  In  statute,  his  damages 
could  not  be  ascertained  with  certainty, 
and  action  for  such  damages  could  not  be 
adequate  remedy. — Kennedy  v.  Board  of 
Education,  82  Cal.  483.  488,  493. 

lao.  Same — Problbltlon  Is  not  available 

as  remedy  to  prevent  usurpation  of  office  

Buckner  v.  Veuve,  63  Cal.  304. 
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lU.  Protilbltion  is  not  available  to  pre- 
Tent  acta  of  de  facto  mlniaterial  officer  or 
to  try  right  to  office. — Havemeyer  v.  Su- 
perior Court,  84  Cal.  827,  892,  IS  Am.  St.  Rep. 
198,  10  U  R.  A.  627,  24  Pao.  121. 

128.  Right  of  one  claiming  to  act  as 
•herlflf  of  county  can  only  be  questioned  In 
proper  proceeding  by  Information  In  nature 
of  quo  warranto.  Prohibition  Is  not  avail- 
able to  prevent  court  from  recognizing  and 
taking  Judicial  notice  of  acts  of  one  claim- 
ing to  act  as  sheriff  and  tax-collector. — ^HuU 
V.  Superior  Court,  63  Cal.  179. 

123.  For  usurpation  or  abuse  of  power, 
writ  of  prohibition  should  not  be  granted, 
unless  other  remedies  provided  by  law  are 
Inadequate  to  afford  full  relief. — Walcott  T. 
Wells,  21  Nev.  47,  5S,  37  Am.  St.  Rep.  478,  9 
L...R.  A.  69,  24  Pac.  367. 

As  to  eonteetlng  clectloB  to  ofllce,  see, 
post.  Si  1111-1127  and  notes. 

134.  Parties — !■  general. — As  to  parties 
to  proceedings  of  this  nature,  see  note  80 
Am.  Dec.  44-52. 

125.  Same — DcfcndaBts— In  netlon  nsalnst 
«orp«*«Uon  acting  nndcr  defective  articles. 
— Corporation  ts  necessary  party  defendant 
In  action  brought  for  usurping  franchise 
to  b«  corporation  where  complaint  aats 
forth  facts  showing  existence  of  de  facto 
corporation  acting  under  articles  of  Incor- 
poration which  are  alleged  to  be  detective. 
In  such  case  action  can  not  be  maintained 
against  trustees  of  corporation  alone. — Peo- 
ple ex  rel.  Schindler  v.  Flint,  64  Cal.  49,  62, 
28  Pac  496;  People  ex  rel.  Attorney-Qeneral 
V.  Stanford.  77  Cal.  360,  370,  2  L.  R.  A.  92, 
13  Pac.  86,  19  Pac.  693. 

126.  It  was  said  In  People  ex  rel.  Attor- 
ney-Oeneral  v.  Stanford,  77  Cal.  360,  2 
L..  R.  A.  92,  18  Pac.  36,  10  Pac.  693,  that  cor- 
poration should  not  be  treated  as  person 
which  coald  be  sued  simply  to  obtain  Judg- 
ment that  It  was  not  and  never  had  been 
such  person.  There  is  no  such  Inconsistency 
where  it  Is  averred  that  corporate  defend- 
ant Is  corporation  de  facto,  but  it  is  claimed 
that  It  did  not  become  corporation  de  Jure 
because  persons  wbo  attempted  Incorpora- 
tion dtd  not  comply  with  conditions  which 
statute  makes  conditions  precedent  to  its 
rightful  incorporation.  Under  such  cir- 
cumstances, although  association  is  legal 
entity  which  may  be  sued.  Its  rights  to 
corporate  existence  may  be  questioned  by 
state  in  proceedings  in  nature  of  quo  war- 
ranto In  which  corporation  Is  made  party 
defendant.  Under  such  circumstances  It 
seems  clear  that  corporation  Is  not  only 
proper  but  necessary  party. — People  t.  Mon-* 
teclto  W.  Co.,  97  CaL  276,  277,  22  Pao.  2S6. 

127.  An  information  was  filed  against 
IndlvldtialB  for  usurping  franchise  of  corpo- 
ration. Complaint  showed  that  articles  of 
incorporation  of  California  Farmers'  Mutual 
Fire  Insurance  Association  had  been  filed, 
but  that  they  were  defective  in  that  they 
failed  to  state  amount  of  stock  subscribed 


in  manner  required  by  statute.  Corporation 
was  not  Joined  as  defendant.  Demurrer  for 
defect  of  parties  in  this  regard  was  over- 
ruled. The  decree  enjoined  defendants  from 
doing  or  transacting  any  business,  issuing 
any  policies  of  Insurance,  directly  or  In- 
directly prosecuting  or  maintaining  any  ac- 
tion, process,  or  writs  whatever  as  corpo- 
ration for,  in  name  of,  or  for  benefit  of 
California  Farmers'  Mutual  Fire  Insurance 
Association,  or  for  or  on  account  of  any 
claims,  demands,  or  business  of  said  associa- 
tion whatever.  Supreme  court  held  this  to 
be  error,  saying:  "The  alleged  corporation 
is  not  party,  and  has  not  been  heard;  there- 
fore Its  right  of  existence,  or  Its  right  to 
transact  business,  can  not  be  adjudged  or 
determined  in  this  proceeding.  It  may  be 
that  individuals,  perhaps  relator,  have  had 
such  transaction  with  alleged  corporation 
as  not  to  be  in  condition  to  dispute  Its 
existence.  People  are  Interested  to  extent 
that  no  further  insurance  business  shall  be 
transacted  by  defendants  (that  Is,  no  policy 
Issued);  and  to  that  extent  defendants 
might  perhaps  be  enjoined;  but  to  prevent 
corporation  from  collecting  Its  dues,  or 
maintaining  any  action,  without  being  heard 
as  to  Its  right  so  to  do,  is  beyond  scope  of 
present  proceeding.  ...  It  certainty 
should  be  beard  before  any  decree  should 
be  made  affecting  Its  rights;  and  possibly 
very  right  of  defendants  as  Individuals  to 
transact  business  or  do  any  act  might  in- 
volve right  of  corporation  to  have  business 
done.  Rights  of  corporation  may  be,  and 
probably  are.  Involved  in  very  acts  sought 
to  be  enjoined.  It  has  right  to  take  an  is- 
sue on  allegation  that  individuals  enjoined 
are  its  trustees  or  directors." — People  ex  rel. 
Schindler  T.  Flint,  64  Cat  49,  fi2,  28  Pac.  495. 

1Z8.  Sam^— Same— In  nellons  against  cor- 
poration* for  abuse  or  UKUrpRtion  of  pawers, 

— If  It  Is  claimed  that  corporation  is  usurp- 
ing privileges  and  powers  not  belonging  to 
It,  corporation  Is  proper  and  only  party.— 
People  ex  rel.  Attorney-General  v.  Stan- 
ford, 77  Cal.  360,  363,  2  L.  R.  A.  92,  18  Pac. 
86,  19  Pac.  693;  People  ex  rel.  Van  Loben 
Sels  v.  Reclamation  Diet.,  117  Cal.  114,  117, 
48  Pac.  1016. 

129.  Where  action  is  for  forfeiture  of 
franchise  or  corporation  for  abuse  and  mis- 
use of  Its  powers,  corporation  Is  proper 
party  defendant. — People  ex  rel.  Attorney- 
General  v.  Dashaway  Assoc.,  84  Cal.  114,  121, 
12  U  R.  A.  117,  24  Pac.  277. 

130.  Same-— Sane — In  action  ngalnat  fn- 
divldnai  for  nsnrpatton  of  city  olUce,  wkere 
ProceedlnK  attncka  cxiatence  of  mnnleipnl 
corporation. — The  authorities  are  by  no 
means  uniform  upon  point  whether  munici- 
pal corporation  should  be  made  party  de- 
fendant to  proceeding  by  quo  warranto  tu 
determine  title  of  an  Individual  to  office  of 
mayor  of  such  city,  when  proceeding  at- 
tacks right  of  city  to  exercise  franchise  of 
municipal  corporation.  There  are  cases 
where  proceedings  In  effect  to  determine 
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legal  exiitence  of  municipal  '  corporation 
have  been  sustained  without  making  munic- 
ipality party,  and  that  where  question  was 
directly  raised.  Weight  of  authority  and 
better  reasoning  la  that  whenever  proceed- 
ing Is  such  as  must  test  and  determine 
validity  of  municipal  charter,  as  such  the 
municipality,  real  or  pretended,  must  bo 
made  party.  It  may  be  otherwise  where 
only  effect  of  proceeding  will  be  to  deter- 
mine right  of  some  particular  person  to 
exercise  certain  powers  under  charter, — 
People  V.  Gunn,  86  Cal.  338,  248,  244,  24  Pac. 
718. 

Aa  to  whetht4-  It  In  npc«aiiarr  tkat  a  ma- 
alclpnl  corporation  nbnald  be  made  a  party 
defendant  In  a  proceeding  Instituted  against 
the  Incumbent  of  an  offlce  of  such  municipal 
corporation  on  the  ground  that  the  pre- 
tended municipal  corporation  has  never 
been  legally  created,  see  brief  61  I*  R.  A. 
734,  736. 

131.  Same— Same  — In  aethm  a*alnat 
maalelpallly  <ar  ni»arpat*<'*  corporate 
capacity. — Maintenance  of  action  against 
municipal  corporation  for  usurpation  of 
franchise  will  not  be  defeated  by  objection 
that  such  action  can  be  maintained  only 
against  person  or  corporation,  and  that  as 
complaint  shows  thai  corporation  was  never 
legally  organised,  there  Is  no  person  or  cor- 
poration defendant  against  whom  to  main- 
tain action.  It  Ifl  true  that  under  common 
law  an  Information  for  usurping  franchise 
to  be  a  corporation  should  be  against  par- 
ticular persons  guilty  of  usurpation,  but  no 
substantial  right  of  any  one  can  be  preju- 
diced by  upholding  such  action,  and  object 
of  code  will  be  thereby  effected  and  Justice 
promoted. — People  ex  rel.  Beltner  v.  River- 
side. 66  Cal.  288,  289,  280.  6  Pac.  360. 

132.  In  action  against  municipal  corpo- 
ration for  usurpation  of  franchise  on  ground 
that  it  has  never  been  legally  Incorpofated, 
It  Is  not  necessary  to  join  trustees  of  de- 
fendant with  It.— People  ex  rel.  Beltner  v. 
Riverside.  66  Cal.  288,  290,  6  Pac.  860. 

133.  In  proceeding  against  municipal 
corporation  for  usurping  franchise  to  be 
corporation,  trustees  of  city  can  not  be  sued, 
as  there  could  be  no  trustees  If  there  were 
no  city,  and  no  Individuals  could  be  made 
parties  as  claiming  to  be  corporation.  In 
case  of  private  corporation,  rule  must  be 
entirely  different.  If  no  corporation  exists, 
parties  who  are  claiming  to  be  such  can  be 
proceeded  against.  That  such  In  only 
proper  course  where  It  la  claimed  that  cer- 
tain persons  are  unlawfully  claiming  to  be 
and  are  exercising  function  of  private  cor- 
poration which  never  had  existence,  author- 
ities are  agreed. — People  ex  rel.  Attorney- 
Qeneral  v.  Stanford,  77  Cal.  360.  370,  2 
I*  R.  A.  82.  18  Pac.  86.  19  Pac.  683. 

134.  Same — Sane — In  action  where  catat- 
cnce  of  corporation  1m  questioned. — It  Is  well 
settled  that  corporation  can  not  be  sued  as 
such  and  brought  into  court  In  an  action 
maintained  against  it  on  ground  that  it  is 


not  corporation.  If  It  Iv  intended  to  draw 
in  question  franchise  of  corporation,  pro- 
ceeding must  be  against  indlviauals  who 
usurped  franchise.— People  ex  pel.  Attorney- 
General  v.  Stanford,  77  Cal.  S«0,  »«3,  3 
U  R.  A.  92,  18  Pac  86,  19  Pac.  698;  People  ex 
rel.  Van  Z.oben  Sola  v.  Reclamation  Diet.. 
117  Cal.  114,  117.  48  Pac  1016. 

135.  If  quo  warranto  be  brought  for 
usurping  right  to  be  corporation.  It  should 
be  brought  against  particular  persons,  be- 
cause it  is  in  dlsafflrmance  of  Incorporation, 
and  then  judgment  of  ouster  will  be  given; 
but  If  liberty  la  claimed  by  corporation.  It 
must  be  brought  against  corporation  Itself. 
—State  ex  rel.  Crow  v.  Fleming,  147  Mo.  I, 
12,  44  S.  W.  768. 

136.  In  an  action  against  individuals  for 
usurping  franchise  to  be  corporation.  ^11 
those  claiming  to  be  stocltholders  need  not 
be  Joined  as  defendants,  since  where  partitas 
are  very  numerous,  or  there  are  very  many 
In  same  interest  who  can  not  be  easily  as- 
certained, or  where  questl^on  la  one  of  com- 
mon Interest,  and  one  or  more  may  sue  or 
defend  for  whole,  or  where  parties  form 
Involuntary  association,  and  those  made  de- 
fendants may  be  fairly  presumed  to  repre- 
sent interest  of  all.  it  Is  not  necessary  that 
all  be  made  parties.  Where  defendants  are 
chosen  officers  and  directors  of  alleged  cor- 
poration, its  governing  body,  they  fairly 
represent  other  stockholders. — State  ex  rel. 
Sanche  v.  Webb,  97  Ala.  Ill,  38  Am.  St.  Rep. 
151.  12  So.  377. 

137.  Existence  of  corporation,  at  least  as 
de  facto  entity.  Is  admitted  by  making  it 
party  defendant.  If  complaint  alleges  and 
action  Is  maintained  on  theory  that  assumed 
corporation  never  had  been  corporation,  it 
should  not  be  made  defendant. — People  ex 

"  rel.   Attorney -General   v.  Stanford,   77  Cal, 
360.  364.  2  L..  R.  A.  92,  18  Pac.  86,  19  Pac.  693. 

138.  Weight  of  authority  may  be  re- 
garded as  sustaining  proposition  that  effect 
of  filing  an  information  against  corporation 
by  Its  corporate  name  to  procure  forfeiture 
of  Us  charter,  or  to  compel  Its  disclosure  by 
what  authority  It  exerclaes  Its  corporate 
franchise.  Is  to  admit  existence  of  corpora- 
tion. Franchise  to  be  corporation  Is  one  in 
question,  and  proceedings  under  statut<:^ 
should  be  against  individuals  who  usurp 
such  franchise,  or  who  assume  to  act  aa 
such  corporation. — State  ex  rel.  Sant'lie  v. 
Webb.  97  Ala.  111.  38  Am.  St.  Rep.  151.  12 
So.  377. 

139.  People  can  not  bring  both  corpora- 
tion and  Individuals  who  compose  It  before 
court  by  information  In  nature  of  quo  war- 
ranto and  claim  non-existence  of  corpora- 
tion thus  brought  before  court,  and  that 
other  defendants,  generally  with  It,  are 
claiming  to  be  and  exercising  rights  and 
privileges  of  such  corporation.  To  permit 
such  course  would  be  subversive  of  all  rules 
of  pleading.  The  impropriety  of  attempting 
to  Join  corporation  and  individuals  alleged 
to  be  acting  as  such  in  same  action  Is  made 
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manifest  by  tact  that  It  !■  Impossible  that 
both  couM  be  dolnr  acts  aUeced.  That  indl- 
TldualB  are  In  wrong  can  only  be  established 

by  showing  that^there  la  no  such  corpora- 
tion; and  If  corporation  Itself  exists  and  is 
itself  exercising  franchises  complained  of, 
Individuals  cliarged  may  truthfully  and  with 
perfect  propriety  deny  that  they  are  exer- 
cising such  franchise.  Such  denial  Is  com- 
plete defense  to  action  as  to  them. — People 
ex  rel.  Attorney -General  v.  Stanford,  77  Cal. 
360,  364,  866,  2  U  R.  A.  92,  18  Pac,  86,  19  Flic. 
€93.  . 

As  tm  c»rponrtr  chaneter  being  atfiultted 
fey  uklng  the  eorponitloa  m  party  dcfend- 
oat.  see  note  3  L.  R.  A.  612;  brief  61  L.  S.  A. 

T3S. 

140.  Sane— Same— -Joinder  of  defendants 
claiming  one  ofllee. — An  information  against 
three  persons  who  claim  to  constitute  board 
of  trustees  of  school  district  is  not  objec- 
tionable as  uniting  three  causes  of  action. 
In  such  ease  office  or  franchise  is  same. 
Three  trustees  constitute  board  or  entity 
charged  with  performance  of  same  pnbllo 
duty;  and  where  right  of  eacli  member  of 
board  depends  upon  same  facts,  question  is 
whether  board,  composed  of  three  persons, 
has  legal  existence  and  right  to  exercise 
powers  conferred  upon  it  as  such.  And  it 
Is  provided  by  section  808,  post,  that  If  sey-  - 
eral  persons  claim  to  be  entitled  to  same 
office  or  franchise,  one  action  may  be 
brought  against  all  such  persons  In  order  to 
try  their  respective  rights  to  such  office  or 
franchise. — People  ex  rel.  Lee  v.  Prewett, 
124  Cal.  7.  13,  56  Pac.  619. 

Am  to  trying  rlichta  of  ««veral  claimant* 
to  one  ofllce  or  franeliise  in  one  action,  see, 
post,  f  808. 

141.  Same— Snme— Stockholders  of  eor- 
poration  are  In  certain  sense  parties  to  a■^ 
action  to  forfeit  its  franchise,  but  they  are 
not  parties  In  any  other  sense  than  that 
they  are  bound  by  consequence  of  such 
judgment  as  court  In  that  action  has  power 
to  give.  If  court  goes  outside  of  Issues  in 
action  and  renders  judgment  or  makes  an 
order  embracing  matters  entirely  foreign  to 
such  issues,  stockholders  are  not  bound  by 
such  Judgment  or  order. — Havemeyer  v.  Su- 
perior Court.  84  Cat.  327,  385,  386,  18  Am, 
St.  Rep.  192,  10  L.  R.  A.  627,  24  Pac.  121. 

142.  Same— Intervention  of  interested 
peraons. — Persons  interested  In  result  of 
litigation,  as  holders  of  bonds  of  irrigation 
district  which  Is  charged  with  usurping 
franchise  of  being  corporation,  may  Inter- 
vene and  Join  in  defending  action,  and 
may  avail  themselves  of  all  procedure  and 
remedies  to  which  defendants  would  be  en- 
titled for  purpose  of  defeating  action  or  re- 
sisting claim  of  plaintiff. — People  ex  rel. 
Fogg  V.  Perris  Irr.  DIst.,  132  Cal.  289,  290, 
64  Pac.  399,  773. 

143.  Same  —  HHnlelpal  eorporatlaa  la 
<*pcnoB>*  In  same  sense  In  which  word  is 
used  in  this  section. — People  ex  rel.  Adams 
T.  Oakland,  92  Cal.  611.  611.  2^  Pac.  807.  See 
People  V.  Town  of  Nevada.  C  Cal.  143,  144. 


144.  Saaw— Plalntlir.— As  to  state  being 
proper  party  to  Institute  such  procseedlngi, 
see  note  8  L.  R.  A.  511. 

140.  Same — Relator. — Party  not  entitled 
to  an  office  may  be  relator  at  whose  instance 
proceeding  is  maintained. — People  ex  rel. 
Swift  V.  Bingham,  82  Cal.  238.  243,  22  Pac. 
1039;  People  ex  reL  Oesford  v.  Superior 
Court,  114  Cal.  466.  478,  46  Pac.  883. 

146,  If  proceeding  Is  one  In  which  private 
person  can  have  no  interest,  proceeding  1.1 
not  properly  by  relation.  But  attorney- 
general  has  power  to  institute  proceeding, 
and  in  either  form  it  is  by  him.  If  unneces- 
sarily he  adds  that  it  Is  by  relation  of 
named  person,  that  does  no  harm.— People 
ex  rel.  Warfleld  v.  Sutter  St,  R.  Co..  117  Cal. 
601.  612,  49  Pac.  736. 

As  to  who 

L.  n.  A.  244. 


■y  ke  relator,  see  brief  57 


147.  Pleading— In  general, — Proceedings 
in  nature  of  quo  warranto  need  not  be 
commenced  by  summons  and  complaint 
under  sections  of  code  providing  that  alt 
clvU  actions  in  courts  of  record,  except  as 
otherwise  provided  In  code,  must  be  com- 
menced by  service  of  summons,  etc,  A  set- 
tled practice  Is  to  commence  such  proceed- 
ings by  Information,  or  petition  in  nature 
of  Information,  setting  forth  facts  and 
praying  for  writ  of  quo  warranto. — Capital 
City  W.  Co.  v.  State  ex  rel.  Macdonald.  10a 
Ala.  406.  29  L.  R.  A.  743,  18  So.  62. 

Am  to  pleadings  in  qno  warrnnto,  see  note 
30  Am.  Dec.  44-62;  brief  63  L.  R.  A.  768,  769. 

148.  Same  — Anawer. — Proper  course  for 
respondent  Is  either  to  disclaim  or  Justify. 
If  he  seeks  to  justify  he  must  set  out  his 
title  specially  and  distinctly. — People  ex  rel. 
Attorney-General  v,  Stanford,  77  Cal.  360, 
377,  2  L.  R.  A.  92,  18  Pac.  85,  19  Pac.  693: 
People  ex  ret.  Gesford  v.  Superior  Court. 
114  Cal.  4S6,  476,  477,  46  Pac.  383;  Illinois 
H.  R.  Co.  y.  People.  84  III.  428:  People  e.v 
rel.  Dickson  v.  Clayton,  4  Utah  421,  11  Pac. 
206,  211. 

Aa  ta  rule  tiiat  reapondent  mast  either 
Jnatlfy  or  disclaim,  see  note  30  Am.  Dec.  44- 

62;  briefs  63  1,.  R.  A.  768:  64  L.  R  A.  367. 

149.  Defendant  Is  at  liberty  to  set  forth 
by  answer  as  many  defenses  as  he  may 
have. — People  ex  rel.  Madden  v.  Stratton. 
28  Cal.  382,  387. 

Aa  to  atatntc  of  limltotloas  and  other  de- 
fenaes  which  bar  action,  see  pars.  3-9,  200. 
this  note. 

180.  Same  —  Same  —  ABrmatlve  showing 
of  right  reqnlred,  when. — Where  defendants 
admit,  or  do  not  deny,  that  they  are  exer- 
cising rights  and  privileges  alleged,  and 
they  attempt  to  establish  their  right  to  do 
so,  they  must  show  afhrmattvely  by  what 
right  they  are  exercising  franchises.— Peo- 
ple ex  rel.  Attorney-General  v.  Stanford. 
77  Cal.  360,  366,  366.  2  L.  R.  A.  93.  IS  Put. 
85,  19  Pac.  693;  People  ex  rel.  Gesford  v. 
Superior  Court,  114  Cal.  466,  477,  46  Pac.  383. 
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161.  Where  verified  complaint  seta  up 
facta  showing  Illegality  of  charter  of  cor- 
poration a  general  .answer,  or  one  which 
merely  denies  conclusions  of  law  stated  In 
complaint,  or  sets  up  atflrmatlvely  conclu* 
slons  of  law,  is  Insufficient,  and  judgment 
may  be  rendered  against  defendant  on 
pleadings. — People  t.  Lowden,  2  Cal.  Unrep. 
637,  8  Pac.  66,  68. 

152.  If  defendant  was  exercising  func- 
tions of  Judge  as  same  are  defined  In  act 
creating  ofiice  of  Judge  of  police  court  of 
city  of  Oakland, — trying  causes  and  render- 
ing Judgments, — and  was  called  on  by  state 
to  show  by  what  authority  he  was  doing 
these  things,  he  could  not  defend  his  con- 
duct by  proving  no  one  else  had  power  to 
exercise  Its  functions.  As  between  people 
on  one  hand,  and  petitioner  on  other.  Im- 
portant question  was  not  so  much  whether 
office  existed  as  whether  he  was  unlaw- 
fully exercising  public  functions  such  as 
were  attached  to  office  when  office  did  exist. 
—Ex  parte  Henshaw,  7S  Cal.  486.  <92,  493, 
16  Pac.  110. 

IGS.  Answer  must  show  that  corporation 
was  organized  In  manner  required  by  gen- 
eral laws  In  action  for  usurpation  of  cor- 
porate franchise. — People  ex  rel.  Attorney- 
General  V.  Stanford,  77  Cal.  380.  278,  2 
L.  R.  A.  92.  18  Pac.  85,  19  Pac.  693. 

164.  flame  ~  flame  —  Dealal  enfllclcBtf 
wh«n. — Answer  denying  that  defendants 
have  for  long  time,  or  do  now,  or  at  any 
time  have  tinlawfuUy  claimed,  or  unlawfully 
exercised,  franchises,  powers,  or  privileges 
alleged  In  complaint,  together  with  similar 
general  denial  of  other  material  allegations 
of  complaint.  Is  sufficient  where  defendants 
rest  their  defense  on  denial  that  they  are 
making  such  claim  and  exercising  rights 
and  privileges  alleged, — People  ex  rel.  At- 
torney-General V.  Stanford.  77  Cal.  360,  363, 
866,  867,  2  Lh  R.  A.  92,  18  Pac.  8S,  19  Pac. 
698. 

IQS.  Same — Same  ^  Bietoppel  of  dcCead- 
ant. — One  who  Is  exercising  public  functions 
of  office  as  same  were  defined  In  repealed 
statute  Can  not  deny  existence  of  office  and 
base  upon  that  denial  right  to  continue 
exercise  of  powers  unauthorized  by  law. 
One  who  has  unlawfully  assumed  powers 
of  office  is  estopped  from  asserting,  when 
he  is  pursued  for  usurpation,  that  office  no 
longer  exists. — Ex  parte  Henshaw,  73  Cal. 
486,  493,  494,  IB  Pac.  110. 

166.  Declaration  of  vacancy  of  office  made 
under  section  97S  by  Political  Code  does 
not  bind  officer  so  as  to  prevent  his  contest- 
ing fact  of  vacancy  upon  proceedings 
hrouKht  against  him  In  quo  warranto.  The 
law  gives  certain  interior  jurisdictions  right 
to  make  prompt,  summary,  and  ex  parte 
declaration  that  office  Is  vacant,  and  at 
once  to  flU  vacancy  by  appointment,  so  that 
question  may  be  as  speedily  settled  as 
possible,  by  proceedings  In  nature  of  quo 
warranto.  This  declaration  of  vacancy  Is 
but  preparatory  step  to  appointment,  and 
appointment  Is  but  preparatory  to  proper 


proceeding  to  settle  question  of  title  to 
office  by  proper  tribunal. — People  ex  -rel. 
Attorney-Oeneral  v.  Scannell,  7  Cal.  432, 
439.  , 

157.  Principal  Is  not  concluded  by  admis- 
sions of  his  deputies,  made  In  action  prose- 
cuted against  them  under  this  chapter,  to 
which  he  was  not  party.— People  ex  rei. 
Fleming  v.  Shorb.  100  Cal.  637,  641.  88  Am. 
St.  Rep.  310,  35  Pac.  163. 

158.  Same — Same — Plea  of  not  gvUty  Im 
iBanlBelent  and  not  to  be  regarded  as  de- 
fense. Answer  must  be  in  writing  as  In 
other  civil  actions  (dissenting  opinion  of 
Sanderson,  J,  This  question  was  not  passed 
upon  by  majority  of  court,  as  question  vaa 
raised  In  supreme  court  on  mandamus, 
which  they  held  to  be  not  proper  remedy). 
— People  ex  rel.  Oesford  v.  Superior  Court, 
114  Cal.  466,  47S,  476,  46  Pac.  883. 

As  to  rule  that  aot  svllty  and  vther  vieaa 
tkat  are  mot  coed  picas*  see  note  80  Am. 
Dec.  44-62. 

iB9t  Saaic— Same — 'Relevant  facte  not  tfe- 

Bled  arc  deemed  admitted. — Although  com- 
plaint under  proceedings  authorized  In  this 
state  need  not  allege  facts  constituting 
usurpation  or  Illegal  exercise  of  office  by 
defendant,  and  will  be  sufficient  by  merely 
alleging  that  he  Is  unlawfully  exercising 
office,  leaving  his  right  to  such  exercise 
to  be  pleaded  in  bis  defense,  yet  such  alle- 
gation In  complaint,  being  materially  rele- 
vant to  issue,  must  be  denied,  or  facts  thus 
alleged  must  be  held  to  be  admitted  by  de- 
fendant.— People  ex  rel.  Oesford  v.  Superior 
Court,  114  Cal.  466,  477,  46  Pac.  383. 

160.  Same — Complaint — Allegations  may 
be  vlthrr  geDeral  or  specllle. — Mode  of 
pleading  In  cases  of  usurpation  of  franchises 
Is  now  by  no  means  uniform.  It  Is  un- 
doubtedly true  that  state  may  charge  cor- 
poration with  usurpation  of  franchise  In 
general  terms,  and  call  upon  It  to  allege 
and  prove  facts  showing  Us  right,  and  thus 
place  burden  upon  defendant.  An  Informa- 
tion on  behalf  of  state  may,  however,  allege 
specific  grounds  or  defects  relied  upon  to 
show  usurpation,  Instead  of  charging  usur- 
pation In  general  terms,  and  this  mode  of 
pleading  has  become  quite  common.  But  if 
facts  upon  which  alleged  usurpation  Is  baaed 
are  pleaded  by  state,  facta  so  pleaded  must 
be  sufficient  to  sustain  charge  of  usurpa- 
tion If  admitted,  and,  If  denied,  burden  of 
proof  Is  upon  plaintiff. — People  ex  rel.  Skel- 
ton  V.  Los  Angeles,  133  Cal.  838,  840,  841,  65 
Pac.  749. 

161.  It  was  peculiarity  of  both  quo  war- 
ranto and  information  In  nature  of  quo 
warranto  that  ordinary  rule  of  pleading  was 
reversed,  and  state  was  bound  to  show  noth- 
ing, and  defendant  was  required  to  show  his 
right  to  franchise  or  office  In  question;  and 
If  he  failed  to  show  authority.  Judgment 
went  against  bim.  Practice  has.  however, 
become  quite  general  In  this  country  for  In- 
formation to  set  forth  facts  relied  upon  to 
show  InLrusion,  misuser,  or  non-user  corn- 
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plained  of. — People  ex  rel.  Attorney-Genenil 
V.  Dashaway  AMeoc,  84  Cal.  114,  118,  119,  IS 
U  n.  A.  117,  24  Pac.  277. 

1$2.  Complaint  need  not  allegre  facta  con- 
stituting QSurpatlon  or  IlleKal  exercise  of 
office  by  defendant.  It  is  sufficient  If  U 
merely  alleges  that  he  Is  unlawfully  exer- 
clsinv  office,  leaving  his  right  to  such  exer- 
cise to  be  pleaded  In  his  defense. — People 
ex  rel.  Oesford  t.  Superior  Court,  114  Cal. 
4«,  477,  48  Faa.  888. 

188.  It  !■  BUffldeut  tn  action  against  In- 
dividuals, charglnr  that  they  are  wrongfully 
claiming  to  act  as  corporation,  to  allege  In 
general  terms  that  there  never  was  auch 
corporation.  In  such  case  allegation  that 
there  never  was  such  corporation  covers 
whole  ground. — People  ex  rel.  Attorney- 
Oeneral  v.  Stanford,  77  Cal.  360,  S66,  3(7,  2 
R.  A.  92,  18  Pac.  86,  19  Pac.  693. 

In  proceeding  against  toll-road  com- 
pany to.  determine  Its  right  to  collect  tolls, 
it  is  sufficient  to  allege  in  complaint  merely 
fact  that  defendant  is  claiming  and  exer- 
cising franchise,  and  to  aver  that  it  Is  with- 
out right.  If  pleader  alleges  existence  of 
franchise  at  some  time  he  should  state  facts 
showing  that  It  has  ended  or  been  forfeited. 
— ^People  v.  Volcano  C.  T.  R.  Co.,  100  Cal. 
87,  90,  34  Pac.  522. 

165.  Complaint  which  shows  that  defend- 
ant Is  exercising  franchise  of  being  munici- 
pal eoporatlon  without  being  incorporated 
according  to  law  states  facts  sufficient  to 
constitute  causa  of  action. — People  ex  rel. 
Schindler  t.  Flint,  64  Cal.  49,  fil,  28  Pac. 
496;  People  ex  rel.  Beltner  v.  Riverside,  C8 
Cal.  288,  291,  fi  Pac.  850. 

166.  An  averment  that  defendants  held, 
used,  exercised,  an  enjoyed  office  In  ques- 
tion without  license  for  that  purpose  Is  suf- 
ficient. These  are  facts  constituting  cause 
of  action,  and  only  facts  necessary  to  be 
stated. — People  ex  rel.  Flynn  T.  Abbott,  16 
Cal.  359,  366. 

167.  Complaint  which  alleged  that  de- 
fendant "did  usurp  and  Intrude  Into  office 
of  auditor  of  public  accounts  in  and  tor 
territory  of  Utah,  and  ever  since  that  time 
has  and  does  still  hold  and  exercise  func- 
tions of  said  office,  without  authority  of 
law  therefor,"  was  held  sufficient. — People 
ex  rel.  Dickson  t.  Clayton,  4  UUh  421,  11 
Pac.  206. 

As  tn  aliesations  eoacernlng  relator,  see 

pars.  178,  181,  this  note;  also,  post,  I  804. 

As  to  complalat,  see,  post,  !  804. 

As  to  neceMary  allegations  in  an  Infor- 
Biatloii  In  Ibc  natare  of  qao- warranto,  see 

note  30  Am.  Dec.  44-52;  briefs  1  L.  R.  A.  771; 
68  L.  R.  A.  768,  769. 

IRS.  Same— Same— All cgat lone  neceMHiry 
In  partlenlar  enxe*— Defective  Incorporation. 

— If  claim  is  that  corporation  Is  acting  as 
such  but  proceeding  under  which  It  Is 
acting  is  defective,  facts  showing  that  It 
Is  so  claiming  to  act,  and  defects  claimed 
to  exist,  should  be  set  out  speoificaily. — 
People  ex  rel.  Attorney-Oeneral  v.  Stanford, 


77  Cal.  ISO,  865,  2  I..  R.  A.  92,  IS  Pac.  85,  1» 
Pac.  698. 

]«9.  Swmm  —  Saaie  —  Smm^  Balwtence  •t 
eorporate  fmncblsc  Honght  to  he  forfeited. 

— Complaint  which  alleges  that  by  renson  of 
acts  and  omissions  of  defendant  company, 
if  said  company  ever  had,  as  corporation, 
"any  legal  existence,  right,  privilege,  or 
franchise."  etc.,  "the  same  became  for- 
feited," and  does  not  allege  that  said  com- 
pany once  had  legal  existence  as  corporation, 
fails  to  state  cause  at  action.  There  could 
be  no  resumption  by  state  or  forfeiture  of 
franchises  never  granted.  In  California  it 
la  enough  to  aver  existence  and  due  organi- 
zation of  corporation  under  general  laws. 
— People  ex  rel.  Attorney-General  v.  Stan- 
ford, 77  Cal.  360,  378,  874,  2  U  R.  A.  92.  18 
Pac.  86,  19  Pac.  693.  , 

170.  Same  ~-  Saaie — Sam^— Psrfeltare  of 
street-rntlnay  tranehise,  for  non-nser. — Ac- 
tual use  of  franchise  by  defendant  Is  not  In 
all  cases  necessary  In  order  to  authorize  ac- 
tion for  usurpation  of  such  franchise.  Com- 
plaint la  action  to  forfeit  franchise  Of 
street-railway  company  to  maintain  tracks 
upon  certain  street  Is  not  open  to  objection 
that  It  does  not  state  cause  of  action  be- 
cause It  avers  that  upon  tracks  which  de 
fendant  has  constructed.  It  has  not  at  any 
time  operated  a  railway.  If  complaint  does 
say  that  franchise  was  granted  upon  cer- 
tain conditions  as  to  operation  which  had 
not  been  complied  with  and  that  defendant 
merely  pretended  to  operate  same  by  run- 
ning over  track  one  car  every  day,  not  with 
Intention-  to  accommodate  public,  but  for 
purpose  only  of  maintaining  the  franchise. 
Public  Is  Interested  in  having  such  franrhlse 
out  of  way,  that  right  might  Hfe  granted  to 
another. — People  ex  rel.  Warfleld  v.  Sutter 
St.  R.  Co.,  117  Cal.  604,  610,  611,  49  Pac.  736. 

171.  Same  —  Snme  —  Same — Illegality  of 
election. — Complaint  in  proceeding  In  nature 
of  quo  warranto,  brought  for  purpose  of 
having  it  adjudicated  that  municipal  elec- 
tion was  Illegal  and  for  ousting  from  office 
of  mayor  person  chosen  for  that  office  at 
suoh  election,  which  alleges  as  basis  of 
claim  of  Illegality  that  In  certain  precincts 
only  register  of  voters  used  was  old  register 
compiled  prior  to  first  day  of  year  In  which 
such  election  occurred,  and  that  law  re- 
quired that  no  one  could  legally  vote  at 
such  election  who  had  not  been  registered 
forty  days  before  such  election  on  new  reg- 
ister which  clerk  commenced  to  prepare  on 
first  day  of  such  year,  does  not  state  facts 
sufficient  to  constitute  cause  of  action  where 
no  fraud  Is  alleged  and  It  la  not  averred 
that  any  legal  voter  waa  denied  right  to 
vote,  or  that  peraons  voting  In  such  pre- 
cincts where  old  register  was  uaed  were 
not,  independent  of  question  of  registra- 
tion, qualified  voters,  or  were  not  on  legal 
register,  or  that  rejection  of  their  ballots 
would  have  changed  xesult.  If  said  persons, 
otherwise  qualified  voters,  had  caused  their 
names  to  be  properly  registered  they  did. 
not  lose  their  votes  because  officers  of  elec* 
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tlon  neslected  to  perform  ministerial  and 
directory  duty  ot  having  proper  register 
before  them  for  examination. — People  v. 
Worswick.  1*2  Cal.  71,  77,  75  Pac.  663. 

1 72.  Same — Same — Same — Intmalon  lalo 
oBee. — Complaint  showing  that  plaintiff  la 
still  holding  and  exerclnlng  ofllce.  and  con- 
taining no  allegations  that  defendant  has 
usurped  or  Intruded  Into  any  ofBce,  does 
not  state  cause  of  action  quo  warranto. — 
Powers  T.  Hitchcock,  129  Cal.  S26,  327,  61 
Fac.  107C. 

173.  If  complaint  la  not  sufflclentlr  for- 
mal in  averring  that  defendant  had  Intruded 
Into  usurped  office  In  question,  defect  should 
be  presented  by  special  demurrer.  If  alle- 
gations of  complaint  sufficiently  show  that 
defendant  is  in  possession  of  place,  and  this 
without  lawful  authority,  this  will  be  suf- 
ficient allegation  ot  intrusion  and  unuriia- 
tlon  in  absence  of  special  demurrer. — People 
ex  rel.  Palmer  v.  Woodbury,  14  Cal.  43,  45. 

174.  Some  —  Satnr— Sam^— PerverNlon  ot 
purpose  of  corporation. — Where  only  alle- 
gations touching  objects  of  corporation, 
scope  of  I*B  action,  and  manner  of  Its 
achievements  are  "that  object  and  purpose 
for  which  said  corporation  was  formed  was 
to  promote  cause  of  temperance":  and  that 
It  has  received  moneys  contributed  and  do- 
nated by  its  members  and  others  for  "nro- 
motion  of  cause  of  temperance."  complaint 
Is  too  vague  and  uncertain  to  enable  court 
to  sny  therefrom  that  fund  in  question  la 
public  charity,  which  can  be  administered 
by  court  of  equity.  It  does  not  show  that 
perversion  of  fund  Is  Injury  to  public,  and 
docs  not  state  case  for  forfeiture  of  cor- 
porate franchise. — People  ex  rel.  Attorney- 
General  V.  T>aBhaway  Assoc..  84  Cal.  114. 
123,  12  L.  R.  A.  117,  24  Pac.  377. 

175.  Sane— Same— Same— Termination  of 
corporate  franchUe. — Where  existence  of 
corporation  is  expressly  averred,  or  Is  ad- 
mitted, it  Is  not  BUfftoient  to  allege  that  it 
has  ceased  to  exist.  Facts  showing  that  Its 
existence  has  terminated  must  be  set  forth. 
— People  ex  rel.  Attorney -Oeneral  v.  St:in- 
ford.  77  Cal.  S60,  365,  2  L.  R.  A.  92,  18  Pac. 
85,  19  Fac.  69S.  See  People  v.  Volcano 
a  T.  R.  Co.,  100  Cal.  87,  90.  34  Pac.  522. 

17V.  Same  —  Sami^Same— ITsHrpatloD  of 
fraavUae  of  brlnx  eorporatloa. — In  order  to 
dissolve  corporation  there  must  be  averment 
of  usurpation  of  franchise  of  being  corpo- 
ration, and  Judgment  excluding  defendant 
from  exercising  said  franchise,  that  Is,  from 
assuming  to  be  corporation.  Complaint 
which  alleges  usurpation  of  certain  enumer- 
ated  franchises  other  than  that  of  being 
corporation,  and  Judgment  which  merely  de- 
clares that  defendant  la  guilty  of  usurping 
rights  and  franchises  "as  charged  and  al- 
leged in  complaint,"  and  adjudges  that  de- 
fendant be  excluded  from  "such  rights, 
privileges,  and  franchises,"  does  not  have 
effect  of  dissolving  corporation. — Yore  v. 
Superior  Court,  108  Cal.  431,  436,  437,  41  Pac. 
477. 


Aa  to  what  iBformatina  for  uanrpatlea  of 
franchise  most  show,  see  brief  63  L.  R.  A. 
768. 

ITT.  Same — Same — Htaeclla  neons  rnlinics 
as  to  complaint. — For  statement  of  facta 
held  to  constitute  sufScient  complaint 
against  corporation,  whether  proceeding 
considered  one  brought  under  this  chapter 
or  In  support  of  writ  of  quo  warranto,  for 
purpose  of  forfeiting  charter  of  corporation 
organized  for  purpose  of  promoting  tem- 
perance, and  for  Judgment  declaring  that 
its  property  escheat  to  state  because  of 
abuse  of  Its  powers  and  disregard  of  its 
corporate  trusts. — See  People  ex  rel.  Attor-  ■ 
ney-Gerfiral  v.  Dasliaway  Assoc.,  81  Cal. 
114.  116.  116.  121,  12  U  R.  A.  117,  24  Pac.  277. 

178.  Allegations  of  complaint  that  at  gen< 
eral  election  of  1861  an  election  for  office  of 
district  attorney  of  county  of  Sonoma  was- 
held  In  that  county,  and  that  relator  was. 
by  greatest  number  of  votes  cast  In  said 
county,  elected  district  attorney,  taken  with 
an  answer  denying  that  relator  was  elected, 
and  finding  of  court  that  such  election  was 
held,  and  that  at  such  election  relator  re- 
ceived greatest  number  of  votes  cast  In 
county  for  district  attorney  are  aufflclent  to 
sustain  Judgment  for  relator. — People  ex 
rel.  Wicks  v.  Jones,  20  Cal.  SO,  54. 

179.  Allegation  In  complaint  against  toll- 
road  company  alleging  "that  for  more  than 
six  months  last  past  defendant  has  had  no 
franchise  or  right  to  demand  and  take  toll 
from  passengers  or  travelers,"  is  not  ad- 
mission that  prior  to  such  time  defendant 
had  franchise.  It  Is  entirely  consistent  with 
proposition  that  defendant  never  had  fran- 
chise at  any  time. — People  v.  Volcano 
C.  T.  R.  Co..  100  Cal.  87,  90.  34  Pac.  622. 

180.  Complaint  Is  not  ambiguous  in  that 
it  nsinerts  that  defendant  usurpa  and  unlaw- 
fully li-  Ids  and  exercises  franchise  to  main- 
tain  in  and  upon  certain  streets  street-rail- 
way, while  it  also  alleges  that  defendant 
has  ne-er  operated  street-railway  on  salil 
streets.  If  whole  pleading  makes  It  plain 
that  defendant  has  franchise  to  effect  In- 
dicated, of  which  forfeiture  Is  claimed  be- 
cause It  has  never  operated  street-railway 
for  convenience  of  public,  but  for  more  than 
six  years  has  maintained,  .pretended,  simu- 
lated service  only. — People  ex  rel.  Warfleld 
v.  Sutter  Street  R.  Co.,  117  Cal.  604.  610,  49 
Pac.  736. 

181.  If  complaint  .illeges  that  defendant 
has  upurped  office,  erroneous  allegations  of 
statutory  origin  of  offlce  may  be  disregarded 
IIS  surplusage.  It  will  then  be  aufflclent  to 
give  court  Jurisdiction  to  decide  question  of 
usurpation.— Ex  parte  Henshaw,  73  Cal.  486. 
489.  15  Pac.  110. 

182.  If  no  relief  Is  asked  In  favor  of  re- 
lator, allegations  of  complaint  setting  forth 
his  right  to  office  are  superfluous  and  im- 
material.— People  ex  rel.  Flynn  v.  Abbott. 
16  Cal.  359.  365. 

An  to  atatcment  thai  Infnrmalloa  waa  flied 
by  reqacNt  betas  reanrtlrd  as  aMrplMaace. 
see  brief  63  L.  R.  A.  766. 


ISSS 


Digitized  by 


Google 


Tlt.X,Ch.V.]  PRACTICE—aBCBIVBR  FOR  CORPORATION. 


18S.  If  allegatlona  dr«  InsufBclent  to  au- 
thorixe  determination  of  rights  of  relator, 
proper  rourse  1b  to  dlsreffard  them. — People 
ex  rel.  Flynn  v.  Abbott,  Ifl  Cal.  359,  365. 

184.  Same— Demurrrr, — General  demurrer 
to  complaint  does  not  raise  any  questions 
US  to  sutHcienry  of  allegations  relating  to 
tight  of  relator  to  oRlce. — People  ex  rel. 
Klynn  v.  Abbott,  16  Cal.  359,  366. 

185.  General     demurrer     of  defendant 

dufs  not  ralae  question  as  to  whether  re- 
lator's bond  has  been  properly  approved. — 
I'ettple  ex  rel.  Fleming  v.  Shorb,  100  Cal. 
r.37,  541.  38  Am.  St.  Rep.  310,  35  Pac.  168. 

186.  Where  the  words  "township"  and 
"precinct"  are  used  synonymously  in  com- 
plaint, answer,  and  finding,  and  In  stating 
facts  concerning  an  election  In  said  pre- 
i  lnd,  and  no  objection  is  taken  by  demurrer 
or  otherwise  on  tills  ground,  and  statute 
requires  that  there  shall  be  an  election  pre- 
cinct In  each  township,  defendant  can  not. 
on  appeal,  for  first  time  object  that  com- 
plaint dues  not  allege,  or  Judge  And,  that 
s-;iJd  place  was  a  'precinct"  at  which  elec- 
tion could  have  been  held. — People  ex  rel. 
Wicks  V.  Jones,  20  Cal.  fiO,  66. 

Am  to  demarrer,  see  also  par.  169.  thl<! 
note. 

187.  Snme— Joinder  of  cauNeN. — To  allege 
that  defendant,  a  atreet-rallway  company, 
unlawfully  exercises  and  wrongfully  claims 
right  to  exercise  a  franchise,  and  that  it 
claims  right  to  lay  tracks  and  make 
switches.  Is  not  to  unite  two  causes  nf  ac- 
tion.— People  ex  rel.  Warfleld  v.  Sutter 
Street  R.  Co.,  117  Cal.  604,  610,  49  Pac.  736. 

188.  The  three  trustees  of  school  district 
constitute  board  or  entity  charged  with  per- 
formance of  same  public  duty:  and  where 
right  of  each  member  of  board  depends 
upon  same  facts,  question  Is  whether  board, 
composed  of  three  persons,  has  legal  exist- 
ence and  right  to  exercise  powers  conferred 
upon  it  as  such.  An  information  in  nature 
of  quo  warranto  against  all  such  trustees 
(o  determine  their  right  of  office  is  not 
open  to  objection  that  three  causes  of  ac- 
tion are  improperly  united. — People  ex  rel. 
I.ee  V.  Prewett.  124  Cal.  7,  13,  66  Pac  619. 

See,  post.  !  808. 

1M»,  Practiee — In  leeneral — As  to  proced- 
ure, action  follows  rules  prescribed  for 
civil  ca^es. — People  ex  rel.  Warfleld  v.  Sutter 
Street  R,  Co..  129  Cal.  546.  547  79  Am.  St. 
Rep.  1S7.  62  Pac.  104. 

l!ii>.  While  statute  has  changed  form  of 
pleading  with  respect  to  rights  and  wrongs, 
of  which  quo  warranto  was  formerly  rem- 
edy, change  Is  simply  as  to  form,  and  not  as 
to  substance.  The  position  of  the  parties, 
rules  of  evidence,  and  presumptions  of  law 
remain  same  as  before. — People  ex  rel,  Dick- 
son V.  Clayton,  4  Utah  421,  11  Pac.  206. 

As  to  Appeal,  see,  post,  (80S  and  note 
para.  1-8. 


Aa  to  rlKht  to  $mrr  trial  in  saeh  case*,  see 

notes  3  L,  R.  A.  510:  24  L.  R.  A.  806,  807;  24 
U  R.  A.  <N.  S.)  689. 

As  to  aecnvltr  br  relator,  see.  post,  S  810. 

in.  Same — Attorney-geaeral  hnn  ei>iitrftl 
of  aetloa  although  It  be  brought  upon  rela- 
tion of  private  party. — People  ex  rel.  War- 
fleld V.  Sutter  Street  R.  Co.,  117  Cal.  604. 
612,  49  Pac.  736. 

192.  Action  may  be  brought  by  attorney- 
general  for  usurpation  of  an  ofRce  or  fran- 
chise.— People  ex  rel.  Attorney-General  v. 
Stanford.  77  Cal.  860.  872,  2  L.  R.  A.  92,  IS 
Pac.  85,  19  Pac.  693. 

193.  Action  is  in  no  legal  sense  under 
control  of  relator.  Stipulation  between  pri- 
vate attorney  for  relator  and  attorney  for 
defendant  Is  not  binding  on  state. — People 
ex  rel.  Budd  v.  Holden,  28  Cal.  123.  139. 

An  to  dUeretlon  of  attnrner-grnerni  tti 
determine  whether  quo  warrnnta  Hhall  be 
brought,  see  brief  63  L.  R.  A.  756,  76S. 

I»4.  Same — City  has  no  power  to  Insti- 
tute aetlon  to  secure  forfeiture  of  street- 
railway  franchise.  That  power  is  Invested 
In  attorney-general. — People  ex  rel.  War- 
fleld V.  Sutter  Street  R.  Co.,  117  Cal.  804,  612, 
49  Pac.  736. 

105.  Same  —  DIamisaal.  —  An  Information 
In  nature  of  quo  warranto  may  be  dismissed 
for  want  of  prosecution  In  same  manner  as 
any  other  action. — People  ex  rel.  Stone  v. 
Jefferds,  126  Cal.  296,  301,  58  Pac.  "04. 

IIMI.  Same— Leave  of  eourt. — It  Is  not 
necessary  for  relator  to  obtain  leave  or 
order  of  any  court  to  institute  and  prose- 
cute this  proceeding  before  flUng  Informa- 
tion.—Capital  City  Water  Co.  v.  SUte  ex 
rel.  Macdonald,  105  Ala.  406.  18  So.  82,  29 
L,.  R.  A.  748. 

Aa  to  whether  leave  of  eourt  Is  neeeNaary 
to  Inatltvte  proeeedlnx  by  quo  nrarraoto, 

see  note  30  Am.  Dec.  44-S2:  brief  63  L.  R.  A. 
767;  note  1  L.  R.  A.  (N.  S.)  826. 

Aa  to  diaerrtloa  of  eo«rt,  see,  ante,  I  802 
and  note  pars.  8,  9. 

IW.  Sanie — Wew  trial  of  action  brought 
under  authority  of  this  section  Is  permis- 
sible.—People  V.  Oakland,  123  Cal.  145,  146, 
55  Pac.  772.  See  People  ex  rel.  Warfleld  v. 
Sutter  Street  R.  Co.,  117  Cal,  604,  614,  49 
Pac.  786;  People  ex  rel.  Drew  v.  Rodgers, 
118  Cal,  393,  398,  46  Pac.  740,  50  Pac.  668; 
People  ex  rel.  Fogg  v.  Perrls  Irr.  Dlst..  182 
CaL  289,  298.  64  Pac.  899,  773. 

1*8.    Receiver  for  defendaat  corporation. 

— Receiver  of  corporate  property  can  not 
be  appointed  unless  new  and  distinct  pro- 
ceeding Is  commenced  by  creditor  or  stock- 
holder of  corporation.  Such  new  and  dis- 
tinct proceeding  upon  part  of  beneficlarle?, 
or  some  of  them,  la  an  essential  condition 
of  any  Jurisdiction  In  court  to  take  prop- 
erty out  of  control  of  trustees  designated 
by  law.  An  order  appointing  rec«irer  with- 
out such  application  Is,  therefore,  void,  not 
only  aa  to  strangers  to  quo  warranto,  but 
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Is  even  void  as  to  corporation  and  its  stock- 
holders and  vendees. — Havemeyer  v.  Supe- 
rior Court,  84  Cal.  327.  362,  380,  384,  18  Am. 
St.  Rep.  192,  10  li.  R.  A.  627,  24  Pac.  121. 
See  Neall  v.  Hill,  18  Cal.  146,  149,  IfiO;  Peo- 
ex  rel.  Commisalonera  v.  Union  B.  &  L. 
Assoc..  127  Cal.  400,  407,  60  Pac.  092;  Uur- 
rar  V.  Superior  Court,  129  Cal.  628,  032,  683, 
02  Pac.  191. 

As  to  apFolntiiieBt  mt  Hcelnr  In  «no  wai* 
nmto  UTocceMm  Bee  note  72  Am.  St.  Rep. 
86. 

As  to  appoiatvcat  of  ■  receiver  of  corpo- 
rate property,  see  note  72  Am.  St.  Rep.  48- 

€0. 

As  to  appolMtment  of  receiver  In  action 
to  dissolve  insnrance  canipanr,  see  Kerr's 
Cyc,  Pol.  Code,  2d  ed.,  g  603.  note  par.  6. 

As  to  appointment  of  receiver  upon  dl*- 
sointloH  of  corpomtlon,  see,  ante,  !  &6{t  and 
note. 

As  to  settlement  of  •ifalrs  of  corporation 
dissplved  hr  action  nnder  this  chapter,  see, 
poat,  I  SOB  and  note  par.  25. 

IM.  Sanic— Bstoppel  to  object  to  reeclr- 
enklp. — Creditors  of  corporation  are  not  es- 
topped from  proseeutlng-  writ  of  prohibition 
to  restrain  superior  court  from  proceeding, 
by  means  of  receivership,  to  administer  as- 
sets of  corporation,  by  reason  of  fact  that 
they  have  taken  part  in  other  actions  to 
which  receiver  was  party,  to  protect  their 
rights  !n  hands  of  such  receiver,  in  which 
actions  validity  of  his  appointment  as  re- 
ceiver was  not .  questioned. — Tore  v.  Supe- 
rior Court,  log  Cal.  481,  437-489,  41  Pac.  477. 

200.  Same— Illccal  monopoly  not  cronnd 
for  receivership,^ — That  corporation  had  en- 
tered into  Illegal  trust  for  purpose  of  creat- 
ing: monopoly  will  not  confer  upon  court. 
In  quo  warranto  proceedings,  right  to  ap- 
point receiver  of  the  assets  of  corporation, 
— Havemeyer  v,  Superior  Court.  84  Cal.  327, 
375.  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627, 
24  Pac.  121. 

201.  Same— Prohibition  against  receiver- 
ship,^— Prohibition  will  He  to  restrain  supe- 
rior court  from  proceeding.  In  quo  warranto, 
with  receivership  of  property  of  dissolved 
corporation. — Havemeyer  v.  Superior  Court, 
S<  Cal.  327,  409,  18  Am.  St.  Rep.  192,  10 
U  R.  A.  627,  24  Pac.  121:  Yore  v.  Superior 
Court,  108  Cat.  431,  439,  41  Pac.  477. 

202.  ftno  warranto— As  to  natnre  of  rem- 
edy.— A  quo  warranto  proceeding  to  oust 
une  charged  with  wrongfully  and  without 
authority  exercising  the  powers  of  a  public 
office  is  not  simply  a  civil  remedy,  but  one 
wherein  the  interests  of  the  public  are  in- 
volved.— People  V.  Bailey,  80  Cal.  App.  581, 
158  Pac.  1036. 

See  pars.  100,  228,  this  note. 

208.  Snm^— Asalnrt   drainage  dlatrlet, — 

This  section  authorises  the  attorney-gen- 
eral, in  the  name  of  the  people  of  the  state, 
upon  his  own  Initiative,  or  that  of  a  private 
person,  to  prosecute  an  actinn  against  one 
"who  .  .  .  unlawfully  liolds  or  exer- 
cises  .   .   .   any    franchise    within  this 


state,"  and  this  action  is  maintained  here- 
under.— People  ex  rel.  Chapman  v.  Sacra- 
mento Drainage  Dlst.,  166  Cal.  875,  103  Pac. 
207. 

204.    Same  —  Laches,   effect  of. — A  quo 

warranto  proceeding  prosecuted  by  the  at- 
torney-general for  the  purpose  of  having  it 
determined  that  one  has  unlawfully  In- 
truded into  and  Is  unlawfully  holding  a 
public  offlee.  Is  not  barred  by  lapse  of  time, 
and  as  the  action  can  only  be  brought  with 
the  consent  and  permission  of  the  attorney- 
general,  It  Is  to  be  assumed  that  he  will  not 
exercise  his  discretion  to  not  permit  the  In- 
stitution of  such  a  suit  If  by  reason  of  a 
great  lapse  of  time  the  claim  has  become 
stale,  or  for  any  other  reason  the  state  has 
ceased  to  have  a  present  Interest  In  It. — 
People  V.  Bailey.  80  Cal.  App.  581,  158  Pac. 
1086. 

204a.  The  right  to  prosecute  a  quo  war- 
ranto proceeding  to  determine  the  right  to  a 
public  office  is  not  barred  by  laches,  where 
the  record  shows  that  the  relator  had  at 
all  times  been  actively  asserting  his  right 
to  the  office,  but  by  a  mistaken  remedy. — 
People  V.  Bailey,  80  Cal.  App.  581,  158  Pac. 
1036. 

206.  Same  —  Protection  districts  ~  Quo 
warranto  does  not  He  agalnat. — Quo  war- 
ranto does  lie  against  a  protection  district 
to  teat  its  right  to  exist.— Harpham  v. 
Board  of  Supervisors,  41  CaL  App.  192,  182 
Pac  824. 

Mt.  Same  — Vsnrpatloa  and  nnlnwfnl 
holding  and  exercising  tsll-road  franchise. 

— A  Judgment  in  quo  warranto  against  the 
defendants  as  assignees  and  successors  In 
Interest  of  the  original  grantee  of  a  toll- 
road  franchise  by  legislative  grant,  which 
was  without  limitation  as  to  duration  or  as 
to  alienation,  except  the  reservation  of  a 
right  of  purchase  by  the  county  after  five 
years,  which  was  based  upon  the  theory 
that  the -grant  Wfts  a  mere  license  or  per- 
sonal privilege  to  collect  tolls,  which  ter- 
minated upon  the  death  of  the  original 
grantee.  Is  untenable,  and  must  be  reversed 
upon  appeal,  for  the  reason  that  such  fran- 
chise Is  an  estate  In  fee,  and  subject  to 
alienation  as  other  property. — People  ex  rel. 
Spiers  V.  Idiwley,  17  Cal,  App.  881,  838,  119 
Pac.  1089. 

As  to  naarpatton  nf  franchise  generaUy, 

see  pars.  209-286,  this  note. 

20T.  Right  of  certain  parties  to  act  an 
tmstccs  of  a  town  alleged  to  have  been 
Illegally  formed  by  a  board  of  supervisors, 
should  be  tested  by  proceedings  in  the  na- 
ture of  quo  warranto  under  this  and  the 
succeeding  sections,  and  not  by  a  writ  of 
review. — Beaumont  T.  Samson,  6  Cal.  App. 
491,  492,  90  Pac  889. 

308.  State  as  ercdltnr.^Aftcr  ]ad«ment 
for  dnc, — That  state,   by  recoyerlng  fine 

against  corporation  for  usurpation  of  fran- 
chise, thereby  becomes  such  creditor  that  It 
may.  under  section  666,  ante,  and  section 
400  of  the  Civil  Code,  procure  appointment 
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of  recelrer,  has  been  KUg^ested  but  not  de- 
cided.— Havetneyer  v.  Superior  Court,  84 
Cal  327,  371,  18  Am.  St.  Rep.  192.  10  K  R.  A. 
627.  24  Pac.  121:  Yorke  v.  Superior  Court, 
108  Cal.  431.  43«,  41  Pac.  477. 

'MO.    llMnrpatlon  of  franohlur— In  reneral. 

— If  Individual  or  corporation  shall  assume, 
without  grant,  to  exercise  powers  which  are 
prerogatives  of  sovernment,  and  such  as 
can  be  exercised  by  private  person  only 
when  sranted  by  government.  It  can  not  be 
doubted  that  he  or  It  should  be  adjudged 
to  be  unlawfully  exerclsiner  such  powers. — 
F.X  parte  Henshaw,  73  Cat.  4S6,  493,  16  Pac 
110. 

See,  also,  par.  206,  this  note. 

A*  to  deflnittoa  of  fvasehtoc,  see  pars.  81- 

45,  this  note. 

Ah  to  pablle  control  •(  frMHchlae.  see  brief 

3S  L.  R.  A.  218. 

210,  Snne— Causes  of  action  on  eentlKn* 
oumIt'  reacwrd  nsnrpntlon*. — Continued  ex- 
ercise of  franchise  without  right  Is  continu- 
ously renewed  usurpation  on  which  new 
cause  of  action  arises  each  day.  Sovereign 
has  at  all  times  right  to  Inquire  Into  matter 
of  user  of  franchise  or  title  by  which  It  Is 
held. — People  ex  rel.  Attorney-Qeneral  v. 
SUnford,  77  Cal.  360.  37S.  378.  2  L.  R.  A.  »2, 
18  Pac.  85,  19  Pac.  693;  People  v.  Reclama- 
tion DIst.,  121  Cal.  522,  525,  50  Pac.  1068,  63 
Pac.  1085;  People  ex  rel.  Stone  v.  Jeffords, 
126  Cal.  296.  302,  58  Pac.  704. 

211.  Same  City  or  coanty  nsaertlnff  an- 
thority  beyond  lawful  boundary. — Quo  war- 
ranto Is  proper  remedy  where  municipal 
corporation  or  county  government  has  been 
guilty  of  usurping  franchise  by  extending 
Its  corporate  authority  beyond  Its  lawful 
boundaries. — State  ex  rel.  Crow  v.  Fleming. 
147  Mo.  1.  12.  44  S.  "W.  758;  State  ex  rel. 
Walker  v.  McLean  Co.,  11  N.  D.  356,  360,  92 
N.  W.  tW. 

Am  to  rcnedleii  tn  caae  of  the  illegal  aa- 
snmptlon  of  municipal  authority  over  cer- 
tain territory,  see  note  35  L.  R.  A.  745. 

As  to  right  to  determine  corporate  exist- 
ence of  town  In  proceeding  for  aenrpattoB 
of  oSec  of  mayor,  see  brief  61  L.  R.  A.  7S4; 
also  par.  128,  this  note. 

ZI2.  Same  —  Defective  Incorporation. — If 
Incorporators  of  railroad  company  fail  to 
subscribe  amount  of  capital  stock  required 
by  law,  and  to  pay  prescribed  percentage 
thereof  In  cash,  their  acts  of  attempted  in- 
corporation and  organization  are  Invalid, 
and  action  may  be  maintained  upon  Infor- 
mation in  nature  of  quo  warranto  to  pre- 
vent usurpation  of  franchise  to  be  a  corpo- 
ration.— People  ex  rel.  Plnmas  Co.  v.  Cham- 
bers, 42  Cal.  201,  209. 

213.  An  information  In  nature  of  quo 
warranto  will  not  lie  against  a  corporation 
fur  usurpation  of  corporate  functions  with- 
out right,  upon  ground  that  its  articles  of 
Incorporation  are  defective  because  one  of 
purposes  tor  which  It  Is  formed  Is  expressed 
as  being  "to  buy.  sell,  lease,  mortgage,  and 
otherwise  deal  In  railroads,  tramways,  and 


rights  of  way;  to  buy,  lease,  sell,  mortgage, 
operate,  construct,  and  maintain  rallraods, 
tramways,"  etc.,  and  that  incorporation  was 
not  constituted  as  code  requires  railroad 
corporations  to  be.  where  it  appears  that 
general  purpose  for  which  company  was 
formed  was  to  manufacture  lumber  and  buy 
articles  made  of  woo*d,  and  that  articles  of 
Incorporation  were  executed  In  manner  and 
In  substance  and  form  as  required  by  gen- 
eral provisions  of  code  for  creation  of  pri- 
vate corporations,  and  that  railroads  and 
tramways  mentioned  In  articles  are  merely 
part  of  manufacturing  appliances  of  plant 
of  such  corporation  and  were  not  Intended 
to  be  operated  as  railway  for  public  trafnc. 
— People  ex  rel.  Loy  v.  Ml  Shasta  M.  COq 
107  Cal.  8Sfl,  258,  40  Pao.  891. 

214.    Same— Bvaslve  compliance  with  law. 

— Any  attempt  to  acquire  corporate  func- 
tion by  pretentious  or  evasive  compliance 
with  law,  no  matter  what  papers  may  say  on 
their  face.  Is  fraud  upon  law,  and  Is  abor- 
tive, and  action  will  lie  for  usurpation  of 
franchise  in  an  action  by  «tate.-^tate  ex 
rel.  Ssnche  v.  Webb,  97  Ala.  Ill,  SB  Am.  9t 
Rep.  161,  12  So,  S77. 

XUk  Saaw  —  lizerelaa  of  eorporatc  pow- 
en.  withoat  charter, — Inquiry  as  to  right 
of  corporation  doing  business  as  such  to 
exercise  corporate  powers  may  be  made 
at  suit  of  state  on  Information  of  attorney- 
general. — People  ex  rel.  Attorney-General 
V.  Stanford,  77  Cal.  360,  372,  2  I..  B.  A.  92, 
18  Pac.  85,  19  Pac  693. 

See  Kerr's  Cyo,  Civ.  Code.  2d  ed.,  1 358 
and  note. 

218.  Same — Foreign  eorpomtlons, — State 
may  maintain  proceedings  against  foreign 
corporations  for  usurping  privilege  of  doing 
business  within  state  without  complying 
with  laws  relating  to  foreign  corporations. 
—Wright  T.  Lee,  4  S.  D.  237,  261,  66  N.  W. 
931. 

Aa  to  wamiHt*  hniug  proper  Maaetfy 
to  Mat  a  forctgB  eorporatlOB  froai  oxer- 
elstag  Ita  franehlae,  see  brief  68  X*  R.  A. 

767. 

217,  Same  —  Forfeiture  and  usurpation 
distinguished. — Cases  of  forfeiture  are  said 
to  be  divided  Into  two  great  classes: — (1) 
cases  of  perversion;  as  where  corporation 
does  an  act  Inconsistent  with  nature  and 
destructive  of  ends  and  purpose  of  grant. 
In  such  cases,  unless  perversion  is  such  as 
to  amount  to  an  injury  to  public,  who  are 
Interested  In  the  franchise,  ft  will  not  work 
a  forfeiture;  (2)  cases  of  usurpation:  as 
where  corporation  exercises  power  which 
it  has  no  right  to  exercise.  In  this  last  case 
question  of  forfeiture  Is  not  dependent,  as 
In  former,  upon  any  Interest  of  or  injury 
to  public. — ^People  ex  reL  Attorney-General 
T.  Dashaway  Assoc.,  84  Cal.  114,  1J9,  120, 
121,  12  L.  R,  A.  117,  24  Pac  277;  People  v. 
Rosensteln-Cohn  Cigar  Co.,  181  Cal.  168,  167, 
SS  Pao.  163, 

218,  Actual  use  of  franchise  by  defend- 
int  Is  not  In  alt  cases  necessary  in  order 
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lo  authorize  action  for  usurpation  of  such 
franchlae,  as  where  forfeiture  of  franchise 
lo  maintain  street-railway  on  certain  streets 
ts  Bought  because  of  failure  of  company  to 
comply  with  conditions  upon  which  fran- 
chise was  granted. — People  ex  rel.  Warfleld 
V.  Sutter  Street  R.  Co.,  117  Cal.  604,  610,  611, 
49  Pac.  736. 

218,  iamc — ^Furfeltnrc  of  eorporatc  Iran- 
vhtNC — Abase.  noB-QNer.  etc. — All  corpora- 
tions are  creatures  of  law,  and  when  they 
fall  to  perform  duties  which  they  were  In- 
corporated to  perform,  and  In  which  public 
have  interest,  or  do  acts  which  are  not  au- 
thorized or  are  forbidden  them  to  do,  state 
may  forfeit  franchise  and  dissolve  them  by 
information  In  nature  of  quo  warranto. — 
People  ex  rel.  Attorney-General  v.  Dash- 
away  Assoc.,  84  Cal.  114.  117,  12  L.  R.  A. 
J17,  24  Pac  277. 

220.  Information  In  nature  of  quo  war- 
ranto will  He  against  legally  existing  cor- 
poration for  abuse  of  its  franchises.  Scire 
facias,  which  would  seem  to  have  been  more 
usual  proceeding  where  legally  existing 
body  had  abused  powers  and  franchises  ln~ 
trusted  to  them,  is  ahoMshed. — People  ex 
rel.  Attorney-General  v.  Stanford,  77  Cal. 
360.  372,  373.  2  L.  R.  A.  92,  18  Pac.  85,  19 
Pac.  693. 

221.  Corporations  are  recognized  as  crea- 
tures of  law,  and  they  certainly  owe  obedi- 
ence thereto,  and  when  they  fail  to  perform 
duties  which  they  were  created  to  dis- 
charge, and  In  which  public  have  an  inter- 
est, or  where  they  do  unauthorised  or  for- 
bidden acts,  state  unquestionably  has  right, 
and  it  is  its  duty,  lo  object,  and  It  may 
interpose  by  Information  and  wrest  from 
ufTending  corporation  Its  franchise.  Courts 
have  enlarged  rule  so  that  an  information 
in  nature  of  quo  warranto  Is  now  regarded 
not  only  as  appropriate  means  of  contesting 
right  to  exercise  corporate  franchises,  but 
such  proceedings  are  also  appropriate  rem- 
edy for  abuse  by  corporation  of  powers  with 
which  it  has  been  Invested. — State  ex  rel. 
.Snyder  v.  Portland  N.  G.  Co..  153  Ind.  483, 
74  Am.  St.  Rep.  318.  53  L.  R.  A.  413,  53 
N.  E.  1089. 

222.  Proceeding  In  nature  nf  quo  warranto 
may  be  maintained  by  attorney-general  of 
the  state  for  purpose  of  procuring  Judgment 
of  forfeiture  of  franchise  granted  by  com- 
mon council  of  city  to  lay  and  maintain 
street-railway  within  certain  streets  of  city 
upon  certain  conditions,  where  conditions 
have  not  been  performed. — State  ex  rel. 
Attorney-General  v.  Madison  St.  R.  Co.,  72 
W.s.  612,  1  L.  R.  A.  771,  40  N.  W.  487. 

223.  Quo  warranto  will  He  to  oust  edu- 
cational Institution  of  Its  charter  for  con- 
duct Inconsistent  with  purposes  of  Its  or- 
t;anizatIon, — such  as  conferring  degrees 
without  regard  to  merit. — State  ex  rel. 
t'heets  V.  Ml.  Hope  C.  Co.,  G8  Ohio  St.  341, 
S2  U  R.  A.  S65,  68  N.  E.  7»». 

As  to  vno  wairaatOf  see  pars.  202-206,  this 
note. 


224.  'Where  declaration  of  business  and 
purposes  of  corporation  states  such  to  be 
to  build  and  maintain  street-railway  in 
certain  city,  and  company  procures  from 
such  city  franchise  to  construct  a  railway 
upon  certain  streeU  therein  upon  certain 
conditions,  proceeding  In  nature  of  quo  war- 
ranto by  attorney-general  may  be  main- 
tained against  such  corporation  where  it 
falls  to  perform  conditions  upon  which  such 
franchise  was  granted,  for  purpose  of  va- 
eating  charter  and  annulling  existence  of 
corporation.  If  corporation  baa  so  violated 
conditions  of  ordinance  as  to  have  forfelird 
its  rights  and  privileges  under  It.  It  has  Ipso 
facto  forfeited  Its  charter,  or.  In  other 
words,  the  right  to  do  anything  as  corpora- 
tion; for,  under  declaration  of  its  business 
and  purposes,  It  can  not  do  anything  other 
than  maintain  and  operate  such  street-rail- 
way. If  It  can  not  do  that  It  can  do  noth- 
ing.— State  ex  rel.  Attorney-General  v.  Mad- 
ison St.  R.  Co.,  72  Wis.  612.  1  L,  R.  A.  771, 
40  N.  W.  487. 

Au  to  examination  of  corporate  aJTalTs  by 
■ttorney-general,  see  Kerr's  Cyc.  Civ.  Code, 
2d  ed.,  i  382  and  note. 

Aa  to  rxnmlaatloa  of  corporate  affairs  hy 
Icgiiilatnre,  see  Kerr's  Cyc.  Civ.  Code,  2d  ed.. 
i  383. 

As  to  forfeiture  of  charter  by  fallnre  to 
pay  annnal  ilcCnsF-tax,  see  act  approved 
March  20.  1905,  and  amendment  approved 
June  13.  1906.  repealed  and  supplanted  In 
1913.  See  I  Henning's  General  Laws  3d  ed 
p.  418. 

As  to  forfcitnre  of  ehartcr  of  corporation 
by  fallnre  to  orgoniae  and  commence  trann- 
actloa  of  baalnesM  witltia  one  year  after 
date  of  iacorporatipn,  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed.,  g  358  and  note. 

Aa  to  forfeiture  of  corporate  charter  for 
MoKleet  or  abuse  of  Its  franchlsr  or  breach 
of  trust,  see  brief  63  L.  R.  A.  766. 

Aa  to  forfeltare  of  fraachisc  of  railroad 
for  failure  to  ajmate,  see  Kerr's  Cyc  Civ 
Code,  2d  ed.,  |  468  and  note. 

Ah  to  forfeiture  of  frauehlae  of  wavon- 
road  eorporatloa  by  ebarKlac  exeeaslve  toll, 
see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  t  614  and 
note. 

A»  to  proeccdinss  lo  declare  forfeiture  of 
corporate  franchises,  see  note  30  Am.  Dec 
44-52;  8  Am.  St.  Rep.  798-202. 

As  to  ultra  vires  acts  belac  Bmuads  for 
direct  proreedlags  by  the  state  far  Judg. 
meat  of  forfeiture,  see  par.  84.  this  note, 
also  note  63  t..  R.  A.  766. 

825.  Same  —  Same  —  Corporation  respoa- 
alble  for  acts  of  Its  oncers — In  Its  relation 
to  government,  and  when  acts  or  neglects  of 
corporation.  In  violation  of  Its  charter  or 
of  general  law,  become  subject  of  public 
inquiry,  with  view  to  forfeiture  of  Its- 
charter,  wilful  acts  and  neglects  of  Its 
officers  are  regarded  as  acts  and  neglects 
of  corporation,  and  render  corporation  liable 
to  Judgment  or  decree  of  dissolution,  except 
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that  where  It  Is  made  to  appear  that  agent 
has  departed  from  his  duties  as  prescribed 
by  corporation,  or  violated  his  Instructions 
in  performance  of  acts  complained  of  and 
relied  upon  as  basis  for  forfeiture,  no  such 
forfeiture  will  be  declared. — People  ex  rel. 
Attorney-Oeneral  v.  Dashaway  Assoc.,  84 
Cat.  114.  117.  12  L.  R.  A.  117.  24  Pac.  277. 

324.  Knme  —  Same  —  DlNMolntiOB  date* 
from  JndimieBt. — Acts  sufHclent  to  cause 
forfeiture  do  not  per  se  produce  forfeiture. 
A  corporation  continues  to  exist  until  the 
suvereifpnty  which  created  It  shall  by  proper 
proceedlnss  In  proper  court  procure  odiu- 
dlcatlon  of  forfeiture  and  enforce  It, — People 
ex  rel.  Sablchl  v.  Los  Angeles  E.  R.  Co.,  91 
Oal.  33g,  34D,  27  Pac.  673. 

Ah  lo  aetioM  to  dfMsolvc  iaMolvent  Inmir- 
tincr  eoMipaaleM,  see  Kerr's  Cyc.  Pol.  Code, 
::d  ed.,  !  602  and  note. 

As   to   diwmlntloB    of   vorporatlonii.  see 

Kp-rr's  Cyc.  Civ.  Code,  2d  ed..  I!  399,400  and 
notes. 

A«  to  TOlantary  dSsoolatloa  of  eorpora- 

llouN,  see.  post.  I!  1227,  1234  and  notes. 

SS7.  Same  —  Same  —  BaterlUK  Into  traat 
romblaatloa  Is  an  act  for  whirh  state  may 
forfeit  corporate  charter  by  proceedings  In 
quo  warranto. — San  Antonio  G.  Co.  v.  State, 
22  Tex.  Civ.  App.  118.  11'6,  54  S.  W.  289. 

3SS.  Same — Same — Extent    of  forfeiture, 

— Action  may  be  for  forfeiture  of  particular 
franchise  or  of  whole  cliarter. — People  ex 
rel,  Attorney-General  v.  Dashaway  Assoc., 
84  Cal.  114,  119,  12  L,.  R.  A.  117,  24  Pac. 
227. 

229.  If  manner  In  which  corporation  con- 
ducts Its  business  is  In  disregard  of  laws 
of  state  reffulatinf  such  business,  quo  war- 
ranto win  He  to  stop  abuse,  and  If  abuse 
be  persistent,  deflant,  and  flagrant,  to  oust 
company  of  Its  franchise  to  be  corporation. 
— State  ex  rel.  Attorney-Oeneral  v.  Capital 
City  D.  Co.,  82  Ohio  St.  360.  67  L.  R.  A,  131. 
67  N.  E.  62. 

As  to  rlskt  of  state  to  proceed  by  quo 
vrarraato  to  obtain  ■  Jndicment  merely  oniit- 
ImK  tke  eorporatlun  from  the  further  exer- 
cise of  llleBal  and  unnuthorlxed  povtem 
vrtaen  corporation  Is  snllty  of  exrrclalnfc 
potver*  ananthorlsed  by  it>  charter,  see 
brief  63  L.  R.  A.  766. 

As  to  qao  warranto  aaalnst  corporations 
far  maklns  IlleiKal  ckarKen  In  coarse  of  an- 
thorfacd  kMlBCsa,  see  note  63  L.  R.  A.  TGI, 
764. 

SSS,  Same— Same— FrandalcBt  dsc  of  pow- 
er of  eminent  tfomnln, — The  right  of  corpo- 
ration to  build  and  operate  a  railroad  upon 
a  right  of  way  acquired  by  condemnation 
proceedings  under  right  of  eminent  domain 
may  be  Inquired  into  by  proceedings  inau- 
gurated under  this  section.  If  It  appear  that 
corporation  filed  articles  of  Incorporation  In 
which  It  stated  Its  purpose  to  be  to  trans- 
port freight  and  passengers,  intending  It  to 
be  understood  that  proposed  railway  was 
(or  public  use  and  benefit,  and  afterward* 


exercised  right  of  eminent  domatn,  pur- 
porting to  act  as  agent  of  state  In  appro- 
priation of  private  property  for  public  use. 
but  upon  acquiring  such  property  used  rail- 
road merely  for  purpose  of  carrying  coal 
from  mines  of  Its  own  stockholders  and  pro- 
vided no  cars  for  accommodation  of  public 
either  for  carrying  of  passengers  or  freight, 
such  misuse  of  Its  authority  will  be  In- 
quired Into  by  state  and  corporation's  fran- 
chise forfeited. — People  ex  rel.  Robinson  v. 
Pittsburgh  R.  Co..  63  Cal.  694,  697. 

381.  Same — Same— Prlnelple  of  forfeltare 

Is  that  franchise  Is  trust  and  terms  of 
charter  are  conditions  of  trust,  and  It  any 
one  of  conditions  of  trust  be  violated  It 
will  work  forfeiture  of  charter. — People 
ex  ret.  Attorney-Oeneral  v.  Dashaway 
Assoc.,  84  Cal.  114,  119.  1^  L.  R.  A.  117.  24 
Pac.  277;  Havemeyer  v.  Superior  Court.  84 
Cal.  327,  S79,  18  Am.  St,  Rep.  192,  247,  10 
L.  R.  A.   627,   24  Pac.  121. 

232.  Courts  treat  franchise  as  trust,  and 
terms  of  charter  of  corporation  are  condi- 
tions of  trust.  Forfeiture  of  charter  take.s 
place  when  some  one  or  more  of  essential 
conditions  of  trust  are  violated. — People  v. 
Rosensteln-Cohn  Cigar  Co.,  131  Cal.  153, 
156,  63  Pac.  163. 

Aa  to  rnle  that  corporate  charter  Nkall 
be  eenstmed  meat  stronClr  against  the 
corporation  and  In  favor  of  the  atatc,  sec 

brief  64  L.  R.  A.  36S. 

283.    Same  — Same— Vee  of  akbrevlated 

name^~-Tf  the  ofBcers  of  corporation  organ- 
ized under  particular  name  in  exercise  of 
Its  franchises  use  an  abbreviation  of  that 
name.  It  is  not  usurpation,  nor  will  It 
support  proceeding  by  quo  warranto  upon 
part  of  people  to  oust  them  from  enjoy- 
ment of  those  franchises. — People  v,  Bo- 
gart,  45  Cal.  73,  74. 

334.    Same— Same — Waiver  of  forfeiture. 

— Although  under  section  7,  article  12  of 
constitution  the  legislature  can  not  remit 
forfeiture  of  any  franchise,  It  may  waive 
forfeiture  even  after  proceedings  In  nature 
of  quo  warranto  have  been  commenced  t  i 
have  It  determined  that  defendant  has  for- 
feited such  right. — People  ex  rel.  Sablchl  v. 
Los  Angeles  E.  R.  Co.,  91  Cal.  338,  342,  27 
Pac.  673. 

23S.  Same — loJunctloB  to  protect  niinrpril 
privileges, — Although  right  of  railroad 
company  to  lay  tracks  along  certain  streets 
con  be  inquired  Into  only  by  proceeding  hy 
state,  nevertheless  If  grant  of  right  to  lay 
such  tracks  be  void  and  another  company 
possesses  valid  grant  to  lay  tracks  upon 
said  streets,  latter  may  remove  tracks  laid 
by  former  company  as  obstruction  or  im- 
pediment to  prosecution  of  their  work,  and 
former  company  can  not  enjoin  them  from 
making  such  removal. — Omnibus  R.  Co.  v. 
Baldwin.  67  Cal.  160,  166. 

288.  Same— Presumption  of  right  to  fran- 
cklse. — As  against  state  there  Is  no  pre- 
sumption that  citizens  exercising  franchise 
-tre  exercising  it  rightfully. — ^People  ex  rel. 
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IPl.  11. 


Attorney -General  v.  Stanford,  77  Cal.  S60. 
"77.  2  L.  R.  A.  92.  18  Pac.  85.  19  Pac.  693. 

Aa  to  llmttatlOBM  of  action*  br  atate  to 
Inquire  Into  due  Incorporation  of  contpanrt 

see  Kerr's  Cyc.  Civ.  Code.  2d  ed.,  I  358  and 
note. 

As  to  statntc  of  limitations  la  qoo  war* 
raato  proecetfiasa,  see  not«  52  Am.  St.  Rap. 

212-315. 

237,  Vsarpatloa  of  omcc.  —  While  quo 
warranto  furnishes  an   adequate   and  ap- 


propriate remedy  for  usurpation  of  office, 
he  who  is  flrst  In  possession  and  has  not 
surrendered  or  abandoned  his  right  is  en- 
titled to  the  protection  of  the  writ  of  In- 
junction, and  those  who  seek  to  oust  him 
should  be  compelled  to  resort  to  quo  war- 
ranto (SIosB,  J.,  dts.  op.>. — Barendt  T.  Mc- 
Carthy, 160  Cal.  689,  118  Pac.  228. 
See  also  pars,  EE-61,  this  note. 

As  to  iHtraalon  la  oflleci  see  pars.  8S-78, 
this  note. 


§  804.  NAME  OF  PERSON  ENTITLED  TO  OFFICE  UAY  BE  SET  FORTH 
IN  THE  COMPLAINT.  IF  FEES  HAVE  BEEN  RECEIVED  B7  THE  USURP- 
ER, HE  MAT  BE  ARRESTED.  'Whenever  such  action  is  brought,  the  attorney- 
general,  in  addition  to  the  statement  of  the  cause  of  action,  may  also  set 
forth  in  the  complaint  the  name  of  the  person  rightly  entitled  to  the  office,  with 
a  statement  of  his  right  thereto ;  and  in  such  case  upon  proof  by  affidavit  that 
the  defendant  has  received  fees  or  emoluments  belonging  to  the  office,  and  by 
means  of  his  usurpation  thereof,  an  order  may  be  granted  by  a  justice  of  the 
supreme  court,  or  a  judge  of  the  superior  court,  for  the  arrest  of  such  defend- 
ant and  holding  him  to  bail;  and  thereupon  he  may  be  arrested  and  held  to  bail 
in  the  same  manner  and  with  the  same  effect  and  subject  to  the  same  rights 
and  liabilities  as  in  other  civil  actions  where  the  defendant  is  subject  to  arrest. 

History:  Enacted  March  11,  1872,  re-enactment  of  {311  Practice 
Act;  amendment  approved  March  10,  1880,  Code  Amdta.  1880  (C.  G. 
P.  pt.),  p.  11. 

As  to  arrest  and  ball,  see.  ante,  {{  478-504  As  to  pleadla^,  see,  ante,  i  803  and  note 
and  notes.  pars.  144-183. 

As  to  OM  actios  asalast  mmvermt  claim-         Aa  to  waiver,  see,  ante,  i  373  and  note. 
■■<•«  see,  post,  i  808. 

§  800.  JUDOMENT  MAY  DETERMINE  THE  RIGHTS  OF  BOTH  INOXTM- 
BENT  AND  CLAIMANT,  In  every  such  action  judgment  may  be  rendered 
upon  the  right  of  the  defendant,  and  also  upon  the  right  of  the  party  so 
alleged  to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as  justice  may 
require, 

Hiatory:  Enacted  March  11,  1872,  re^actment  of  {312  Practice 
Act. 

JUDGMENT   —  DETERMINATION     OF  14.  Extent  of  judgment. 

BIGHTS  OF  INCUMBENT  AND  ^5  Same-Corporaf  existence  must  be  de- 

termined,  nhen. 

1,2.  Appeal  from  judgment-In  general.  Same-Ouster  of  particular  fmnehiee. 

3.  Same— Error  agaiuBt  respondent  eon-  „         „  .  .    .  . 

sidered  in  election  contMt  17.  Same— Relator  »■  nght  may  be  deter- 

4.  Same  —  Intervener  may  prosecute  ap-  ^  mine  . 

peal,  18,  Same— -Relator 'e  nght  need  not  be  de- 

5.  Same— Record  on  appeal.  termined. 

(i.  Samo-Relator'B  right  not  considered,  Same-Scope  of  judgment 

when,  SO,  21.  Form  of  judgment. 

7,  8.  Siimc— Stay  of  execution,  by  appeal  22.  Interest  upon  fine  imposed. 

9, 10.  Collateral  attack  on  judgment.  23.  Judgment  in  favor  of  relator  is  not 

11.  Costs.  "commission  of  office.'' 

12.  Default  judgment.  24.  Judgment   ousting   defemlant — Doea 

13.  Enforcement   of   judgment   by   con-  not  wat  on  relator  "s  right. 

tempt  proceedings.  25.  Proceedings  after  judgment. 
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1.  A»|iMl  trvm  JadsBim«--Ia  cvrntval.— 

Supreme  court  baa  jurisdiction  of  appeal 
taken  In  proceedln^a  under  this  chapter. — 
People  ex  rel.  Davidson  v.  Perry,  79  CaL 
105.  108,  21  Pac.  423:  People  ex  rel.  Swift  v. 
Bingham.  82  Cal.  238.  242,  22  Pac.  1039; 
People  ex  rel.  Qesford  v.  Superior  Court, 
114  Cal.  466,  472,  46  Pac.  383. 

2.  Judgment  In  action  under  this  chap- 
ter, adjudging:  defendants  eruilty  of  usurp- 
inE  franchise  to  collect  tolls  upon  public 
road,  involves  rl^ht  of  defendants  to  pos- 
sess lands  claimed  to  constitute  toll-road, 
and  is  appealable. — People  ex  rel.  Williams, 
V.  Horsley,  66  Cal.  881,  382. 

3.  Samv—Eirror  avalBrt  ve«»4nideMf  eoa- 
aldered  l»  eleetlon  eonteat* — Rule  that  error 

which  was  committed  against  respondent, 
as  shown  by  bill  of  exceptions,  will  not  be 
considered  upon  appeal  from  Judgment,  Is 
inapplicable  to  proceedings  in  nature  of 
quo  warranto  to  determine  right  to  office 
resulting  from  election,  where  recount  of 
votes  is  necessary.  Upon  recount  of  bat- 
lota  In  contested  election  case  superior 
court  reviews  action  of  canvassing  boards 
for  purpose  of  determining  whether  ballots 
have  been  correctly  counted,  and  In  con- 
nection therewith  to  determine  whether 
any  of  the  ballots  that  were  cast  should 
be  rejected  from  the  count.  In  making  Its 
rulings  for  this  purpose  It  is  manifest  that 
they  should  have  uniform  and  Impartial 
application  to  both  parties,  and  that  same 
ruling  which  it  makes  In  reference  to 
counting  or  rejecting  ballots  offered  by 
one  party  should  be  made  when  similar 
ballots  are  offered  on  behalf  of  other  party. 
If  In  making  such  ruling  court  has  errone- 
ously rejected  ballot  In  favor  of  appellant, 
or  erroneously  counted  one  in  favor  of  re- 
spondent, there  can  be  no  Injustice  in  per- 
mitting respondent  to  show  that  this  error 
against  appellant  is  oflTset  by  similar  error 
in  his  favor.  If  it  appears  from  the  record 
that  errors  urged  by  appellant  are  counter- 
balanced by  similar  errors  against  respond- 
ent, appellant  falls  to  show  that  he  has 
been  prejudiced  by  Judgment. — ^People  ex 
rel.  Bledsoe  v.  Campbell.  188  Cal.  11,  17,  18, 
70  Pac.  918. 

4.  Sam^— iMtervener  mar  proaerate  ap- 
peal from  Judgment  dissolving  corporation, 
notwithstanding  that  defendant  affainat 
whom  Judgment  was  rendered  does  not  , 
appeal. — People  ex  rel.  Fogg  v.  Ferris  Irr. 
Dlst.,  182  Cal.  288,  290,  291,  64  FU.  899,  778. 

B.  Same— Reerd  appeal. — In  action 
alleging  that  relator  received  greater  num- 
ber of  votes  than  defendant,  but  that  de- 
fendant was  declared  elected  by  board  of 
canvassers  and  was  thereafter  duly  com- 
missioned, and  that  he  thereupon  entered 
upon  discharge  of  duties  of  office,  record 
on  appeal  need  not  contain  formal  state- 
ment that  all  returns  were  given  In  evi- 
dence. It  is  aufflcient  If  such  fact  appear 
In  any  manner. — People  ex  rel.  Budd  v. 
Holden,  28  Cal.  128,  129. 


9.  Sane-Delator**  rlskta  not  considered* 
whea. — Where  appeal  is  from  Judgment 
against  defendant,  rendered  on  his  de- 
murrer interposed  as  to  cause  of  action  In 
quo  warranto  against  him,  and  not  as  to 
relator's  title  to  ofBce,  any  question  of 
validity  of  relator's  right  Is  not  presented 
to  appellate  court. — People  ex  rel.  Hicks 
V.  Stewart,  132  Cal.  283,  285,  64  Pac.  285. 

7,  Sanie»Sta7  of  execnlloa  br  appeal. — 

Execution  of  Judgment  In  action  against 
Corporation  for  usurpation  of  franchise  la 
stayed,  on  appeal,  by  filing  undertaklns 
provided  by  law. — Havemeyer  v.  Superior 
Court.  84  Cal.  827,  380,  381,  18  Am.  St.  Rep. 
192,  10  L.  B.  A.  627,  24  Pac.  121;  State  Inv. 
&  Ins.  Co,  T.  Superior  Court.  101  Cal.  186,. 
160,  86  Pac.  649. 

8.  Execution  of  Judgment  adjudging  de- 
fendant guilty  of  usurping,  intruding  Into, 
or  unlawfully  holding  public  office,  civil  or 
military,  within  this  state.  Is  not  stayed  by 
filing  undertaking  on  appeal. — See,  post, 
S  948  and  note. 

As  to  aadertaUac  om  appeal,  see,  post. 
19  941,  942,  949  and  notes. 

8.  Collateral  attaeb  om  jadBueat. — Judg- 
ment can  not  he  attacked  collaterally.  In 
an  action  where  Judgment  went  against 

the  defendant  for  usurping  office  and  for 
failure  to  obey  Judgment  he  was  adjudged 
guilty  of  contempt.  He  Instituted  habeas 
corpus  proceedings  in  which  he  attacked 
Judgment  of  court  In  usurpation  proceed- 
ings on  ground  that  such  Judgment  was 
void  t>ecause  there  was  no  office  such  as 
he  was  accused  of  usurping.  It  was  held 
that  another  court  may  not  determine  on 
habeas  corpus  that  Judgment  In  action  for 
usurpation  was  void. — Ex  parte  Henshaw, 
73  Cal.  488,  491,  16  Pac.  110. 

10.  Existence  or  non-existence  of  offic:e 
described  In  complaint  Is  an  issue  which 
court  has  Jurisdiction  to  try.  Its  finding 
upon  that  Issue  can  not  be  assailed  col- 
laterally, though  It  should  be  conceded  that 
finding  was  erroneous;  or  though.  In  de- 
termining issue,  court  may  erroneously 
have  believed  and  assumed  a  statute  was 
not  repealed  which  was  repealed. — Bx  parte 
Henshaw,  73  Cal.  486,  489,  490,  16  Pac.  110. 

11.  Casta. — Judgment  is  properly  ren- 
dered against  Intervener  for  costs  of  pro- 
ceedings Incurred  subsequent  to  filing  of 
his  complaint  In  Intervention,  where  he  la 
unsuccessful  In  establishing  his  right  to 
office. — People  ex  rel.  Bledsoe  v.  Campbell, 
138  Cal.  11,  23,  70  Pac.  918. 

As  to  coats,  see,  post,  SS  809,  1021-1040  and 

notes. 

12.  Default  Judgment. — If  defendant  Is 
In  default  In  answering  or  pleading  to  In- 
formation he  Is  regarded  as  confessing  all 
Its  allegations,  and  court  must  thereupon 
proceed  to  Judgment  of  ouster  forthwith.— 
People  ex  rel.  Oesford  v.  Superior  Court, 
114  Cal.  466,  477,  46  Pac.  383. 
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IX  Enforcement  of  Jndffmrnt  br  con- 
tempt procecdInKx. — A  usurper  wlio  con- 
tinues to  exercise  funotiiins  of  an  office 
after  judgment  awarding  ottlce  lo  another 
therf'by  becomes  suilty  of  contempt  of 
court  and  may  be  punlsliod  accordlnprly — 
5Jx  parte  Henshaw,  73  Cal.  486,  498.  15  Puc. 
110. 

An  lo  eontvniptn,  see,  post,  f  1209  and 
note. 

14.  Blxteol  of  JadgBieiif  which  court  may 
make  in  exercise  of  its  Jurisdiction  under 
this  chapter  ia  limited  by  provlalons  of 
Riatute. — Slate  Inv.  &  Ins.  Co.  v.  Superior 
Court.  101  Cal.  13S.  146.  36  Pac.  549. 

Ah  to  extent  of  J^dKment  rendered,  soe 

note  63  L..  R.  A.  764. 

As  to  Judsmenl,  see,  post,  tS  806-809  and 
notes. 

IB.  Sctiie — Corporate  extMlence  munt  be 
drtfniilned.  nkrn. — JudKUient  In  wliic!) 
i!(in-f\lMfiice  of  corporation  Is  left  wholly 
uiidetermined  Is  erroneous  and  must  be 
reversed  In  an  action  against  defendants 
for  usurping  franchises  of  corporation 
where  sole  ground  of  complaint  is  based 
upon  non-existence  of  corporation. — People 
ex  rol.  Attorney-General  v.  Stanford.  77  Cal. 
360,  372.  2  L.  R.  A.  92,  18  Pac.  85.  19  Pac. 
693. 

IB,  Same — OaHter  of  particular  franchise. 

— There  may  be  judgment  of  ouster  of  par- 
ticular franchise  of  corporation  and  not 
of  whole  charter.— People  ex  lel.  Attorney- 
Oeneral  v.  Dashaway  j\ssoc..  84  Cal,  114, 
lis*.  12  L.  R.  A.  117.  24  Pac.  277. 

As  to  power  of  court  to  render  Judgment 
of  onatcr  of  parflenlar  (rant-hlte.  and  tliat 
It  need  not  ncecMsnrllr  be  of  nliolc  cliarirr, 
see  brief  63  L.  R.  A.  765. 

IT.  Same — Relator'a  richt  mnr  be  de- 
tcrulBcd. — Judgment  may  determine  not 
only  right  of  defendant,  but  also  that  of 
relator,  and  If  against  defendant,  may  or- 
der   him    to    Immediately    vacate  office.  

People  t'X  rel.  Dickenson  v.  Banvard.  27  Cal. 
470.  475:  Kelly  v.  Bdwards.  69  Cat.  460.  464 
n   Pac.  1. 

18.  Same — Relator's  right  need  not  be 
determined.  — It  Is  unnecessary  to  deter- 
mine Whether  relator  has  any  right  to  an 
office  held  by  defendant.  If  defendant  has 
right  to  exercise  of  an  office,  relator  can 
have  no  right  thereto;  and  If  the  defendant 
has  no  right  to  office  it  la  immaterial  to 
him  whether  office  Is  vacant  or  to  be  held 
by  relator.  Although  court  may  determine 
the  right  of  relator  to  office,  it  is  not  re- 
quired to  do  so.— People  ex  rel.  Qesford  v. 
Superior  Court,  114  Cal.  466,  478,  46  Pac 
383. 

W.  Same— Scope  of  Jndsmcnt. — The  court 
may  provide  not  only  for  the  removal  of 


office  of  the  relator. — People  v.  Bailey,  30 
Cal.  App.  681.  168  Pac.  1036. 

30.  Form  of  Judcmcnt. — In  information 
of  quo  warranto  there  were  two  forms  of 
the  defendant  but  for  the  restoration  to 
judgment.  When  against  officer  or  In- 
dividual, the  judgment  was  ouster;  wht-n 
against  corporation  l>y  Its  corporate  name, 
judgment  was  ou.ster  and  seizure.  In  first 
case,  there  being  no  franchise  forfeltoti. 
there  is  nothing  to  seize;  in  second  case 
there  la;  consequently  franchise  Is  seized.^ 
People  ex  rel.  Attorney -General  v.  Das!i- 
Bway  Assoc.,  84  Cal.  114,  119,  12  L.  R.  A. 
117.  24  Pac.  277. 

21.  Usurpation  of  office  Is  one  thing  and 
usurpation  of  franchise  another  and  quite 

different  thing.  In  one  case  judgment 
would  he  that  defendant  be  excluded  from 
office;  In  the  other  from  franchise. — PeopIi> 
e\-  rel.  Beltner  v.  City  of  Riverside,  66  Cal. 
288,  290.  6  Pac.  350. 

22.  Interest  npon  line  Imposed  by  Judg- 
ment can  not  be  collected.  Such  Judgment 
Is  not  within  provisions  of  section  Id2a  of 
Civil  Code.  Judgments  which  are  penal  in 
their  nature  and  have  for  their  sole  object 
punishment  of  offender  do  not  come  within 
either  the  letter  or  spirit  of  said  section. — 
People  ex  rel.  Warfleld  v.  Suiter  St.  R.  Co., 
129  Cal.  545,  546,  547,  79  Am.  St.  Rep.  137. 
62  Pac.  104. 

33,  Judgment  In  favor  of  relator  In  not 
"cominlMlon  of  offlre**  which  will  entitle 
him  to  salary  under  section  936  of  the 
Political  Code,  pending  an  appeal  from  such 
judgment. — Bledsoe  v.  Colgan.  138  Cal.  34. 
35.  36,  70  Pac.  924  (see  dls.  op.  Bcatty,  C.  J., 
p.  39), 

24.  Jadsmvnt  onstlnic  defendant  —  Docs 
not  rest  on  relator's  riKht  to  office. — Peo- 
ple ex  rel.  Fleming  v.  Shorb,  100  Cal.  537, 
541,  3g  Am.  St.  Rep.  310,  35  Pac.  163. 

as.  Proceedings  after  jadgment, — After 
judgment  in  action  against  corporation  for 
usurpation  of  franchise,  adjudging  that  It 
had  never  been  legal  corporation,  appropri- 
ate proceedings  should  be  had  by  which 
affairs  of  such  de  facto  corporation  should 
be  wound  up  and  settled  by  trustees,  what- 
ever due  to  It  collected,  and  whatever  due 
by  It  paid,  balance,  if  any,  to  be  divided 
among  Btockholders.— People  ex  rel.  Schln- 
dler  V.  Flint,  64  Cal.  49,  62,  28  Pac.  495. 

As  to  power  of  snperlor  conrt  to  appoint 
new  trustees,  see  Kerr's  Cyc.  Civ.  Code,  2d 
ed.,    g  2289  and  note.  . 

As  to  receiver,  see,  ante,  g  803  and  note 

par.  198-197. 

As  to  settlement  of  affairs  ot  dissolved 
corporation  by  directors,  unless  other  per- 
sons arc  appointed  by  court,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  I  400  and  note. 


§806.  WHEN  RENDERED  IN  FAVOR  OF  APPUCANT.  If  the  judg- 
ment be  rendered  npon  the  right  of  the  person  so  alleged  to  be  entitled,  and 
the  same  be  in  favor  of  such  person,  he  will  be  entitled,  after  taking  the  oath 
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of  office  and  executing  such  official  bond  as  may  be  required  by  law,  to  take 

upon  himself  the  execution  of  the  office. 

History:    Enacted  March  11,  1872,  re-enactment  ot  {313  Practice 
Act 

Am  <o  vacation  o(  ofBce  by  dcfe>daH|  adjadcea  BBlltr  of  wrarpatlOB,  see,  ante,  8  80B 
and  note  pars  13,  14,  17,  21. 

§807.  DASIAGES  MAT  BE  RECOVERED  BT  SUOOESSFUL  APPU- 
CANT.  If  judgment  be  rendered  upon  the  right  of  the  person  so  allejjed  to  be 
entitled,  in  favor  of  such  person,  he  may  recover,  by  action,  the  damages  which 
he  may  have  sustained  by  reason  of  the  usurpation  of  the  office  of  the 
defendant. 

History:    Enacted  March  11,  1872,  re-enactment  of  {314  Practice 
Act 


!•  Dantacea*  recomr  of— Amonat  of  aal- 
mrr. — Since  the  amendment  of  1891,  to  sec- 
tion 936,  Political  Code,  this  section  does 
not  authorize  the  recovery  as  damages  of 
the  amount  of  salary  of  which  the  party 
has  been  deprived  by  reason  of  Its  pay- 
ment to  the  Incumbent  who  held  the  certifi- 


cate of  election  and  discharged  the  duties 
of  the  office  pending  the  contest  <Henshaw 
and  McParland,  J.  J.,  dls.).< — Chubbuck  v. 
WUson,  161  Cal.  168,  90  Pac.  624. 

As  to  riKht  to  salarr  of  ofllcc,  see  Kerr's 
Cyc.  Pol.  Code,  '2d  ed.,  |  936  and  note. 


§808.   WHEN  SEVERAL  PERSONS  CLAIM  THE  SAME  OFFICE,  THEIR 

BIGHTS  UAY  BE  DETERMINED  BY  A  SINGLE  ACTION.   When  several 

persons  claim  to  be  entitled  to  the  same  office  or  franchise,  one  action  may  be 

brought  against  all  such  persons,  in  order  to  try  their  respective  rights  to  such 

office  or  franchise. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  315  Practice 
Act 

Aa  to  »artle«,  see,  ante.  S  808  and  note  pars.  122-14S. 


§809.  IF  DEFENDANT  FOUND  GUILTT,  WHAT  JUDGBIENT  TO  BE 
RENDERED  AGAINST  HIM.  "When  a  defendant,  against  whom  such  action 
has  been  brought,  is  adjudged  guilty  of  usurping  or  intruding  into,  or  unlaw- 
fully holding  any  office,  franchise,  or  privilege,  judgment  must  be  rendered  that 
such  defendant  be  excluded  from  the  office,  franchise,  or  privilege,  and  that  he 
pay  the  costs  of  the  action.  The  court  may  also,  in  its  discretion,  impose  upon 
the  defendant  a  fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
collected,  must  be  paid  into  the  treasury  of  the  state. 

History:    Enacted  March  11,  1872,  re-enactment  of  }  316  Practice 
Act 


1.  Judraieat  impoalaK  Cae  on  corpora- 
tion for  usurpation  of  franchise  IB  not  for 
the  purpose  of  compensatlns;  state,  but  Is 
solely  for  purpose  of  punishment  It  Is  not 
based  on  any  evidence  of  loss  or  dama^d 
but  rests  <wlthin  limit  prescribed  by  stat- 
ute), solely  within  discretion  of  court.  It 


would  be  more  proper  to  speak  of  It  as 
sentence  or  Judsment  Imposed  on  defendant 
than  to  say  It  was  Judgment  recovered 
against  him. — People  ex  rel.  Warfleld  v. 
Sutter  St.  R.  Co..  129  Cal.  S4S.  647,  79  Am. 
St.  Rep.  1S7,  62  Pac.  104. 

Aa  to  Jodvateat,  see,  ante,  I  805  and  note. 


§810.  UNDERTAKING  WHEN  ACTION  BROUGHT  UPON  INFORMA- 
TION OF  PRIVATE  PARTY.  When  the  action  is  brought  upon  the  informa- 
tion or  application  of  a  private  party,  the  attorney-general  may  require  such 
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party  to  enter  into  an  undertaking,  with  sureties  to  be  approved  by  the 

attorney-general,  conditioned  that  such  party  or  the  sureties  will  pay  any  judg- 
ment for  costs  or  damages  recovered  against  the  plaintiff,  and  all  the  costs  and 
expenses  incurred  in  the  prosecution  of  the  action. 

History:    Enactment  approved  March  24,  1874,  Code  Amdts.  1873^, 
p.  827. 


INFORMATION  OF  PRIVATE  PARTV— 
UNDERTAKING. 

1.  Security  for  coots. 

2.  Ufluipation  of  office— Quo  warranto. 

1.  SecarItT'  for  cMfK  must  be  fiven  be- 
fore the  proceeding  te  Instituted,  and  can 
not  be  afterwards  supplied  If  seasonable 
objection  be  made.  But  it  Is  well  settled 
that  where  the  security  Is  In  fact  given 
after  the  suit  has  been  commenced  the  re- 
spondent may  waive  the  irregularity,  and 
that  be  does  waive  It  by  proceeding  witli 
the  cause  and  omitting  to  move  with  rea- 
sonable promptness  tor  a  dismissal  on  ac- 
count of  it. — Capital  City  W.  Co,  v.  State 


ex  rel.  Hacdonald.  105  Ala.  406,  29  L.  R.  A. 
743,  18  So.  62. 

As  to  qnallAcallOBa  of  saretlcs.  see,  post. 
1  1056  and  note. 

As  to  DHdertaklBK  hr  anrety  Komprnmr, 

see,  post,  1 10E6  and  note. 

2,    VsnrpatlOM   of  olBcc— Quo  waminto 

adequate  and  appropriate  remedy  for  those 
who  seek  to  oust  one  who  is  In  possession, 
and  has  not  surrendered  or  abandoned  his 
right,  but  not  for  the  latter,  who  Is  en- 
titled to  the  protection  of  the  writ  of  in- 
junction {SloSB,  J.,  dls.  op.). — Barendt  v, 
McCarthy,  160  Cal.  689,  118  Pac  22S. 
See.  ante,  i  803,  note  pars.  202-206,  287. 


CHAPTER  VI. 

OF  ACTIONS  AGAINST  STEAMERS,  VESSELS,  AND  BOATS. 
Their     S  822. 


iS13.   When  ressels,  etc.,  are  liable, 
liabilities  constitute  liens. 

fi  814.    Actions    may    be    brought    directly     6  823. 
against  vessels. 

i  815.    Complaint  must  be  verified.  S  824. 

8  816.   Summou,  service  of  on  master,  etc. 

i  817.   Plaintiff  may  have  such  vessel,  etc., 

attached.  S  82S. 

I  818.    The  clerk  must  iasne  the  writ  of  at- 
tachment. 

1 819.   Such  writ  must  be  directed  to  the     1 826. 
sheriff. 

S  620.    Writ,  execution  of  without  delay.  |  827. 

f  821.    The  owner,  master,  etc.,  may  appear 
and  defend  such  vessel. 


Discharge  of  attachment  on  under- 
taking. 

After  appearance,  attachment  may  on 
motion,  be  discharged. 

When  not  discharged  such  vessel,  etc., 
may  be  sold  at  public  auction.  Ap- 
plication of  proceeds. 

Mariners  and  others  may  assert  their 
claim  for  wages,  notwithstanding 
prior  attachment. 

Proof  of  the  claims  of  mariners  and 
others: 

Sheriff's  notice  of  sale  to  contaio 
measurement,  tonnage,  etc. 


§813.  WHEN  VESSELS,  ETC..  ARE  LIABLE.  THEIB  LIABILITIES 
CONSTITUTE  LIENS.  All  steamers,  vessels,  and  boats  are  liable : 

1.  For  services  rendered  on  board  at  the  request  of,  or  on  contract  with, 

their  respective  owners,  masters,  agents,  or  consignees. 

2.  For  supplies  furnished  in  this  state  for  their  use,'  at  the  request  of  their 
respective  owners,  masters,  agents,  or  consignees. 

3.  For  work  done'  or  materials  furnished  in  this  state  for  their  construction, 

repair,  or  equipment. 

4.  For  their  wharfage  and  anchorage  within  this  state. 

5.  For  nonperformance,  or  malperformance,  ot  any  contract  for  the  trans, 
portation  of  persons  or  property  between  places  within  the  state,  made  by  their 
respective  owners,  masters,  agents,  or  consignees. 

6.  For  injuries  committed  by  them  to  persons  or  property,  in  this  state. 

190S 


Digitized  by 


Google 


Tit.  X,  Cfe.  VI.J 


VESSBLS  LIABLE— DBHAHDS  CONSTITUTING  LIBMS. 


f  811 


Demands  for  these  several  causes  constitute  liens  upon  all  steamers,  vessels, 

and  boats,  and  have  priority  in  their  order  herein  enumerated,  and  have  prefer- 
ence over  all  other  demands;  but  such  liens  only  continue  in  force  for  the 
period  of  one  year  from  the  time  the  cause  of  action  accrued. 

History:  Enacted  March  11,  1872,  re-enactment  of  S317  Practice 
Act  as  amended  I860;  amendm«it  approved  March  24,  1874,  Code 
Amdts.  1873-4,  p.  S27. 


VESSELS  LIABLE,  WHEN— LIABILITY 
A  LIEN. 

1.  Aeemal  of  action, 

2*  4.  Actions  against  vessels — Construetion 
of  Bection. 

6,  Amount  of  tbe  lien  not  limited. 

6.  Charter  psrty — Beservation  by  owner 
of  right  to  keep  in  repair — Retain- 
ing  own  engineer — Presumption  of 
knowledge. 
7,8,  Constitntionali^  of  ttatnte. 

9.  Construction  of  section — ^Bepair  and 
equipment. 

10.  Election  of  remedy. 

11.  Same — Wages  of  mariners. 

18.  Evidence — Admissions  of  master. 

15.  Same — Same — Master  of  Teeael  has  no 

aatfaority  to  make  admissions  of  cul- 
pability of  owners. 
14, 15.  Jurisdiction  —  Admiralty  jnrisdietion 
enlusive  to  federal  courts. 

16.  Same — Same  — State  statute  can  not 

confer  jurisdiction  upon  courts  of 
admiralty. 

17.  Same  —  &une  —  State  statute  mi^ 

create  maritime  lien. 

18.  Same— Same  —  Supplies  furnished  at 

home  port. 
10.  Same— Same— Test  of  admiralty  juris- 
di^on. 

20,21.  Same— Same  —  Same — Admiral^  ac- 
tion must  relate  to  commerce  and 
navigation. 

22.  Same— Same — Same — Locality  as  tesb 

23.  Same — Same— Same — Ship  out  of  com- 

mission. 

24-27.  Same  —  State  eonrta  —  Common-law 
remedies  enforceable, 
28.  Same— Same — Same  —  Proceedings  in 
rem. 

'  29,  Same — Same — Concurrent  jurisdiction 
of  eommon-law  ronedies: 
80.  Same — Same — ^^tance  of  state  jnris- 
dietion  dmied. 
81-  84.  Same — Same — Imitances  of  state  juris- 
diction  ujdield. 

35.  Same  —  Same  —  Vessels  used  in  navi- 

gating the  waters  of  state. 

36.  Same — Same — Same — Must  be  within 

designated  class, 

37.  Same— Same — Same — One  terminus  in 

tide- water. 
S8.  Liability — Acts  of  agent. 


89-  42.  Same — Contract  and  tort  both  covered. 

43.  Same — Contracts  for  passage  partly  on 

other  vessels. 

44.  Same — Owner  liable. 

45.  Same — Same — Charterer  as  "owner." 

46.  Same — Same  —  Same  —  Secret  charter 

no  protection  to  general  owner. 

47.  Same — Same — Credit  given  to  ship's 

husband,  effect  of. 

48.  Same — Same — Evidence  of  ownership 

— Decree  upon  libel  in  United  States 
district  eourt. 

49.  Same — Same — Same — ^Entiy  in  custom- 

house books. 

60.  Same — Same — Same — Plaintiff's  own- 

ership. 

61.  Same — Same  —  Same  —  Possession  of 

proper^. 

52.  Same — Same — Same — Ship's  register. 

53.  Same — Same — Limitation  of  personal 

liability. 

64.  Same — Same — Ownership  question  for 
the  jury. 
65, 56,  Lien — Acquired  how. 

67.  Same — Characteristics  similar  to  me- 

chanics' liens. 

68.  Same  —  Extension    of,   when  eredit 

given. 

59.  Same — Vessel  situated  without  state. 
60, 61.  liforitime  contiacts, 

62.  Same — Contract  for  building  ship  is 

not. 

63.  Same — Employment  of  ship's  keeper. 

64.  Same — ^Lien  for  supplies  furnished  at 

home  port. 

65.  Nature  and  office  of  remedy  provided 

— Action  in  personam. 

66.  Same — Available  to  collect  wharfage. 

67.  Same— -Statutory  remedy,  unknown  to 

common  law. 

68.  Practiee. 

1.  Accrual  of  aettoa. — Action  for  sup- 
pUes  furnished  on  credit  does  not  accrus 
until  time  of  credit  fixed  by  contract  lia& 
expired. — Edgerly  v.  Schooner  San  Lorenzo, 
19  Cal.  418,  419. 

3.    Aettona  aaralnat  ve«aela — Coaatractloa 

of  Mcctlon. — The  lien  declared  does  not  de- 
pend upon  poBaesslon  of  the  boat,  but  exist? 
by  Virtue  of  the  statute  and  continues  one 
year.  While  the  law  gives  the  lien  it 
makes  no  provision  for  its  enforcement 
other  than  by  an  action  brouirht  or  at- 
tachment sued  out  as  in  section  817,  post.— 
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Graham  v.  Annis,  28  Cal.  App.  764,  153  Pac. 
981. 

Am  t«  conrtraetlOM  of  scetltta,  see,  alao, 

par.  9,  this  section. 

3.  One  who  performs  labor  or  furnishes 
materials  in  the  construction,  repair  or 
iriiulpinent  of  a  steamer,  vessel  or  boat  la 
not  required  to  resort  to  the  special  pro- 
reedfngB  provi'led  by  above  sections  and 
following  sections  to  enforce  the  pay- 
ment of  his  demands,  but  may  brln?  an 
ordinary  action  against  the  owner  therefor, 
!ind  is  not  barred  from  availing  liimself  of 
tlu-  general  law  relating  to  attacliinenla, 
on  the  assumption  that  the  dtlU  is  "secured 
by  mortgage  ur  lien  upon  real  or  personal 
property,  or  pledge  of  personal  property." — 
Graham  v.  Annls,  28  Cal,  App.  754,  153  Pao. 
981. 

4.  The  lien  given  by  the  code  provisions 
and  the  rlgbt  to  enforce  it  continue  for 
one  year,  as  between  the  party  who  per- 
forms labor  or  furnishes  material  In  the 
building  or  repair  and  the  owner  of  the 
vessel,  but,  unless  fixed  and  determined  by 
action  brought,  it  Is  but  a  floating  right. — 
Graham  v.  Annls,  28  Cal.  App.  764,  153  Pac. 
981. 

5.  Amonnt  of  the  lien  not  llnlled. — This 
section  gives  a  lien  for  materials  and  serv- 
ices in  connection  with  steamers,  vessels 
and  boats.  In  certain  specified  Instances 
regardless  of  the  amount  of  the  demand. — 
Jensen  v.  Dorr,  169  Cal.  745,  116  Pac.  653. 

6.  Charter  party— Rene r vat  Ion  by  owner 
aC  rlxht  to  keep  In  repair— Retn tiling  own 
enBlneeF-~Pr«Knmplion  of  knou  ledKr. — In  a 
vase  In  which  the  owner  of  a  buat  entering 
Into  a  contract  respecting  the  same  with 
a  c-harter  party  under  which  he  stipulated 
for  and  reserved  the  rlglit  to  ri'taln  the 
chief  engineer,  and  the  rlglit  to  appoint  to 
that  office  as  well  as  the  right  "to  ki-'tp  tlie 
vessel  in  good  condition,"  It  is  to  be  pre- 
sumed that  the  person  accepting  under 
Ku<.h  charter  party  Icnew  that,  in  operating 
and  maintaining  the  steamer  under  the 
charter  party.  Hens  and  encumbrances 
might  be  Impressed  upon  such  vessel  under 
the  provisions  of  the  above  section,  because 
the  above  section  became  a  part  of  the  con- 
tract.— Frank  v.  Crescent  Wharf  &  Ware- 
house Co.,  —  Cal.  App.  — .  1 95  Pne.  79 ; 
following,  the  doctrine  In  Fowler  v.  Smith. 
2  Cal.  668;  Plgnaz  v.  Burnett,  119  Cal.  157. 

T.  CttustitntlonBlIty  of  Mlntnte.  —  Statute 
Is  constitutional  so  far  as  It  may  be  made 
applicable  to  causes  of  action  which  are 
not  cognizable  In  courts  of  admiralty;  but 
BO  far  as  it  attempts  to  confer  admiralty 
Jarlsdlctlon,  except  as  to  common-law  rem- 
edy reserved  by  judiciary  act.  It  la  uncon- 
stitutional. There  Is  no  objection  to  law 
merely  because  It  authorizes  a  suit  against 
vessel  Itself,  except  so  far  as  suit  is  upon 
marine  contract. — Crawford  v.  Bark  Caro- 
line Reed,  42  Cal.  469,  4T1. 

Bee  par.  14,  this  note. 


Ab  to  wkea  state  mmr  create  Ileaa  om 
boats  and  Teasels,  see  note  1  Ia  R.  A.  606. 

8.  Code  provisions  are  not  invalid,  al- 
though suit  may  be  brought  under  them  of 
which  courts  of  state  would  have  no  Juris- 
diction.—Olsen  v.  Birch,  183  Cat.  479,  481, 
6a  Pac.  1032. 

S.  CoBMtractloa  of  srrtlon — Repair  and 
eqalpBcat. — Under  provisions  of  section 
4480,  Political  Code,  this  section  and  sec- 
tion 3060,  Civil  Code,  are  to  be  cimstrued 
togeiht'r;  hence  the  present  section  provides 
a  lieii  for  materials  and  services  furni.she  I 
in  ronnecilon  with  the  construction,  repiiir. 
and  equipment  of  vessels,  steamers  and 
boats,  while  section  3060,  Civil  Code,  by 
Its  terms  is  limited  to  completed  sIlIps. — 
Jensen  v.  Dorr.  159  Cal.  745,  lie- Pac.  553. 

As  to  coBMtructton  of  iiectlon,  see,  also, 
par.  2,  this  note. 

10.  Kl««-l|on  of  remedy.  —WJienever  a 
maritime  lien  arises,  injured  party  may 
pursue  his  remedy  by  suit  in  personam  or 
by  proceedings  In  rem  at  his  election.  Such 
party  may  proceed  In  rem  in  admirally. 
and  If  he  elects  to  pursue  his  remedy  In 
that  mode  he  can  not  proceed  In  any  other 
form,  as  Jurisdiction  of  admiralty  courts  is 
exclusive  In  respect  to  that  mode  of  pro- 
cecding:  but  such  party  is  not  restricted 
to  that  mode  of  proct^edlng,  even  in  ad- 
miralty court,  as  he  may  waive  his  lien 
and  proceed  In  personam  against  owner 
or  master  of  vessel  in  same  jurisdiction; 
nor  Is  he  compelled  to  proceed  In  admiralty 
at  all.  as  he  may  resort  to  his  cjmmon-law 
remedy  in  the  state  courts,  or  In  the  circuit 
court  if  he  and  his  debtor  are  citizens  of 
dlfterent  states. — Leon  v.  Galcoran,  78  U.  S. 
(11  Wall.)  ISj.  20  L.  ed.  74. 

11.  Same— WuKei*  of  marlnerni. — Mariners 
in  suits  to  recover  their  wages  may  pro- 
ceed against  the  owner  or  master  of  ship 
in  pereonam.  or  they  may  proceed  In  rem 
against  ship  or  ship  and  freight,  at  iheir 
election. — Leon  v.  Galceran,  78  U.  8.  (11 
Wall.)  186,  20  L.  ed.  74. 

Aa  to  Jariadletlon,  see  pars.  14-27,  this 
note. 

IS.    EvMence— AdmiaslOBR  of  inaiiter  are 

admissible  In  evidence  in  suit  where  vessel 
was  In  pussession  and  under  control  of 
muster,  and  record  does  not  disclose  that 
she  had  any  other  owner. — Bailey  v. 
Steamer  New  World,  2  Cal.  370,  873, 

13.  Same — Same — Master  of  veiisel  has 
BO  antliorlty  to  make  ndmlsHlona  of  culpa- 
bility of  owners  of  ship  after  event.  Re- 
marlc  made  before  accident,  showing  tliat 
master  knew  of  defects  causing  accident 
and  Injury,  would  stand  upon  ditCerent 
basis.— SMveIra  v.  Iversen,  128  Cal.  187  191 
60  Pac.  687. 

14.  Jarladletlon  •— Admiralty  Jnrladlctlon 

extjIUHlve  lo  federal  conrta. — Act  of  I860 
relating  to  subject-matter  of  this  chapter 
provided  that  all  steamers,  vessels,  and 
boats    "navigating   waters   of   this  state 
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Shall  be  liable,"  etc.  Legislature  of  1851, 
while  Incorporating  provisions  of  this  law 
Into  Civil  Practice  Act,  omitted  ex  Industrla 
words  limiting  this  application  to  vessels 
iiavlsratiuif  waters  of  state,  and  Civil  Prac- 
tice Act  section  SIT  provided  that  "all 
steamers,  vessels,  and  boats  stialt  be  liable," 
among  other  things,  for  non-performance 
or  malpeiformance  of  any  contract  of 
transportation  of  persons  or  property  made 
by  their  respective  owners,  masters,  agents, 
(•r  coDSiffnecs.  It  was  held  that  provisions 
of  this  act  were  intended  to  apply  to  all 
vessels,  as  well  those  engaged  in  voyages 
to  and  from  foreign  ports  as  those  navl- 
Kating  waters  of  state.  Under  these  early 
laws  question  of  Jurisdiction  of  state  courts 
over  such  actions  was  raided,  and  decisions 
\iere  conlllcling.  As  a  result  of  such  de- 
•.itiiuns  the  law  was  again  amended,  with 
object  of  limiting  Jurisdiction  of  state  court 
to  such  actions  that  there  would  be  no 
(.-onllict  of  Jurisdiction  between  state  and 
federal  courts.  Contention  on  one  side 
was  that  constitution  of  United  States  and 
Judiciary  Act  of  1879  conferred  exclusive 
orislual  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurl.'jdlction  upon 
(iistrlct  courts  of  United  States,  saving  to 
suitors  in  all  cases  right  of  common-law 
remedy  where  common  law  la  competent 
to  give  It,  and  that  class  of  actions  provided 
for  by  statutes  of  the  state  encroached 
upon  ^hlB  Jurisdiction  of  federal  courts. 
Un  other  hand.  It  was  claimed  that  the 
^'tate  courts  possessed  concurrent  Jurlsdlc- 
lion  with  courts  of  the  United  States.  In 
the  early  case  of  Averlll  v.  Steamer  Hart- 
lord,  2  Cal.  308.  310.  Heydenfeldt.  J.,  said: 
■  The  sixth  chapter  of  Practice  Act,  provid- 
ing for  actions  against  steamers,  vessels, 
and  boats,  confers  upon  district  courts 
admiralty  Jurisdiction  pro  tanto,  and  pro- 
ceedings in  such  actions  must  be  governed 
by  principles  and  forms  of  admiralty  courts, 
t'xcept  where  otherwise  controlled  or  di- 
rected by  act.  Hulc  in  regard  to  actions 
in  rem  In  both  admiralty  and  common-law 
courts  gives  exclusive  Jurisdiction  In  given 
case  to  that  tribunal  which  haa  acquired 
It  by  Judicial  seizure  of  thing,  and  such 
seizure  has  always  been  held  essential  to 
proceeding  in  rem.  Our  statute,  however, 
alters  that  rule.  It  makes  service  of  process 
upon  person  standing  in  particular  relation 
to  thing,  equivalent  to  its  seizure  for  pur- 
pose of  conferring  jurisdiction ;  and  it  neces- 
sarily follows  that  Jurisdiction  in  rem  may 
exist  in  several  courts  at  same  time  and 
over  same  subject.  Court  whose  mesne  or 
final  process  has  made  first  actual  seizure 
of  thing  must  have  exclusive  power  over 
its  disposal,  and  distribution  of  fund  aris- 
ing therefrom."  Case  In  which  this  opinion 
v.'as  rendered  did  not  Involve  question  of 
conflict  between  state  and  federal  courts, 
but  determined  Jurisdiction  as  between  two 
state  courts.  This  decision  was  followed 
in  Taylor  v.  Steamer  Columbia,  5  Cal.  268, 
in  which  court  stated  that  congress  has  no 
power  under  ceniilitulton  to  make  this  Jur- 
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Isdlction  exclusive  to  federal  courts,  and 
held  act  of  California  legislature  conferring 
admiralty  jurisdiction  on  district  courts  of 
state  to  be  constitutional  and  valid.  .  In 
subsequent  case  of  Warner  v.  Steamship 
Uncle  Sam,  9  Cal,  697,  court  acknowledges 
that  it  appears  clear  that  Intention  of  Con- 
gress was  to  confer  exclusive  original  Jur- 
isdiction In  such  cases  upon  district  courts 
of  United  States,  but  slates  that  under 
United  Statts  constitution  Jurisdiction  In 
admiralty  cases  is  not  given  to  federal 
Judiciary  In  exclusive  terms  nor  prohibited 
to  states,  and  that  to  render  grant  ex- 
clusive, exercise  of  the  power  by  state  tri- 
bunals must  be  absolutely  and  totally  con- 
tradictory and  repugnant:  and  that,  as 
appellate  power  of  supreme  court  of  United 
States  extends  to  state  courts  in  proper 
cases,  concurrent  original  Jurisdiction  of 
state  and  federal  tribunals  over  civil  ad- 
miralty cases  can  be  sustained;  and  that 
provision  that  Judicial  powers  of  United 
States  shall  extend  to  all  such  cases  of 
admiralty  and  maritime  Jurisdiction  Is  fully 
satisfied  when  appellate  power  is  extended 
to  them:  that  mere  failure  of  Congress  to 
provide  for  appeal  from  state  tribunals 
in  civil  admiralty  cases  can  not  affect 
question  as  to  their  concurrent  original  Jur- 
isdiction under  constitution  of  United 
States.  Concerning  this  subject  and  the 
subsequent  revision  of  this  chapter.  Temple, 
J.,  in  case  of  Olsen  v.  Birch  &  Co.,  133  Cal. 
479.  481,  says:  "First  two  points  raised 
by  appellants  may  be  considered  together, 
and  practically  they  are;  (1)  that  law  is 
invalid  as  In  conflict  with  section  2.  article 
III  of  constitution  of  United  States,  which 
declares  that  Jurisdiction  of  federal  courts 
shall  extend  to  all  cases  of  admiralty  and 
maritime  Jurisdiction;  and  <2)  that  Juris- 
diction of  state  courts  Is  forbidden  by  sec- 
tion 711  of  Revised  Statutes  of  the  United 
States.  This  statute  declares  that  'Juris- 
diction of  federal  courts  of  cases  of  ad- 
miralty and  maritime  Jurisdiction  Is  exclu- 
sive, saving  to  suitors  In  all  cases  rights 
of  common-law  remedy,  where  common  law 
Is  competent  to  give  it."  Statutes  here 
called  In  question  are  certain  sections  In 
Code  of  Civil  Procedure  <B9  813  et  seq.). 
The  matter  Is  more  interesting  because 
(as  is  well  known  to  writer  of  this  opinion) 
these  sections  were  carefully  revised  by 
the  late  Stephen  J.  Field  in  view  of  deci- 
sions in  The  Moses  Taylor,  71  U.  S.  (4  Wall.) 
411.  431,  18  L.  ed.  397,  and  Hine  v.  Trevor. 
71  U.  S.  (4  Wall.)  555,  571,  18  U  ed.  451, 
and  in  report  of  so-called  code  revisers, 
which  was  written  by  Judge  Field.  clai:;i 
was  made  that  for  first  time  these  sections 
had  been  made  valid.  But  I  think  we  need 
not  enter  fully  Into  this  discussion.  The 
code  provisions  are  certainly  not  Invalid, 
although  a  suit  may  be  brought  under 
tliem  of  which  courts  of  state  would  have 
no  Jurisdiction."  He  further  held  that 
contract  Involved  in  that  case  was  not 
maritime  contract,  but  that  if  claim  sued 
upon  was  one  arising  from  maritime  con- 
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tract  and  .owners  were  unknown,  or  If 
owner  could  not  be  found,  and  summons 
waa  only  served  upon  master,  mate,  or  other 
person  in  charve  of  vessel,  a  serious  Ques- 
tion would  be  presented.  80  far  as  the 
statute  Kiving  rl^ht  to  lien  la  concerned, 
he  held  that  It  would  be  perfectly  valid 
although  no  action  could  be  brought  under 
it.  In  state  courts.  It  la  further  held  In 
SKRie  case  that  act  of  ConErress  did  not 
have  effect  of  denying  to  state  courts  Jur- 
isdiction, except  tb  enforce  action  In  rem, 
as  that  action  was  known  to  courts  of 
admiralty.  An  action  to  foreclose  Hen 
against  defendant  personally  and  unaccom- 
panied by  seizure  or  constructive  service 
of  process  Is  not  an  action  In  rem.  The 
Moses  Taylor  case  above  referred  to  was 
an  action  arising  under  early  California 
statute,  while  case  of  Hlna  v.  Trevor  arose 
under  statutes  of  Iowa.  For  extensive 
discussion  of  this  subject,  see  The  Qllde, 
167  U.  S.  eeC,  42  I«.  ed.  896.  17  Sup.  Ct.  Rep. 
130. 

16.  Whether  courts  of  first  instance  pos- 
sessed admiralty  Jurisdiction  under  statute 
of  ISKO  was  raised  bat  not  decided  In  Lior- 
inc  V.  nisley,  1  Cal.  24,  SO.  • 

Am  to  adnlraltT  and  marltlBc  JnrUdlc- 
tlon,  see  notes  3  L.  R.  A.  711,  712;  5  L.  R.  A. 
684<689;  see,  also,  notes  6  Fed.  8taU.  Ann., 
Sd  ed.,  pp.  486-518. 

As  to  adnilraltr  JarMlctloa  of  contracts, 
see  note  66  L.  R.  A.  193-238. 

As  to  rxcln«lTeaess  «f  such  Jurisdiction, 
see  brief  31  L.  R.  A.  289. 

As  to  Jnrladlettoa  sf  aetlou  asalnst  ves- 
sels for  danuiccB  for  wvoBcfml  deatk  a 
vcraan,  see  brief  81  X<.  R.  A.  716:  note  81 
L.  R.  A.  715. 

As  to  JnrlsdIetloK  over  ship  at  sea*  see 

note  46  L.  R.  A.  264-281. 

16.  game  Same— Slate  statute  caa  not 
eoafcr  Inrisdlctlou  apou  courts  mt  adnii- 
ralty. — It  Is  only  when  subject  is  maritime, 
and  BO  within  Jurisdiction  of  admiralty, 
that  lien  granted  by  local  law  will  be 
recognized. — The  Curtis,  The  Camden,  The 
Welcome.  3  L.  R.  A.  711,  37  Fed.  705;  Craw- 
ford V.  Bark  Caroline  Reed,  42  Cal.  469,  474. 

IT.  Same— Same— Slate  statute  nay  cre- 
ate mariflme  lieu.' — Where  state  statute  has 
given  to  materialmen  In  home  port  lien 
upon  vessel,  to  be  enforced  by  proceedings 
like  those  In  admiralty,  district  courts  of 
the  United  States  have  Jurisdiction  to  en- 
force It  by  libel  in  rem.  Their  Jurisdiction 
In  rem  In  such  a  case  ts  exclusive  of  that 
of  courts  of  state.  Such  lien  Is  right  of 
property  and  not  matter  of  procedure. — 
The  Qllde,  167  U.  S.  606.  42  L..  ed.  29«,  17 
Sup.  Ct  Rap.  980. 

18.  Same— Sanie  —  Supplies  fumlsbed  at 
home  port. — State  courts  have  no  Jurisdic- 
tion to  enforce  Hen  given  by  state  law 
for  materials  and  supplies  furnished  at 
home  port,  by  reason  of  fact  that  such  Hen 
Is  made  to  meet  com  where  no  such  Men 
existed  before  by  maritime  law,  and  that 


federal  court  can  not  enforce  such  lien  be- 
cause It  Is  not  maritime  Hen.  Contract 
for  furnishing  such  materials  and  supplies 
is  maritime  contract  over  which  admiralty 
undoubtedly  has  Jurisdiction,  and  this  Juris- 
diction Is  exclusive,  except  so  far  as  state 
courts  are  permitted  to  take  Jurisdiction 
by  saving  clause  In  ninth  section  of  Ju< 
diciary  Act;  and  this  saving  clause  Is  not 
of  remedy  In  common-taw  courts,  but 
purely  a  statutory  remedy.  It  must  fol- 
low from  this  that  whenever  courts  of 
admiralty  have  jurisdiction  of  cause  of 
action,  whether  It  afford  a  remedy  In  rem 
or  In  personam  merely,  that  jurisdiction  la 
exclusive,  except  as  to  common-law  rem- 
edy, reserved  by  that  act.— Crawford  v. 
Bark  Caroline  Reed,  42  Cal.  469,  474. 

As  to  remedy  against  owner  for  supplies 
(nmiahed  at  home  port,  see  pars.  31,  44,  64, 
this  note. 

IS.  Same — Some — Test  of  admiralty  Ju- 
rUdletlon  Is  whether  vessel  la  engaged  sub- 
stantially in  maritime  navigation  or  Inte- 
rior trade  not  on  tide-waters. — Bouter  v. 
The  Sea  Witch,  1  Cal.  162,  164. 

2«.  Same — Saaic — Sauw  —  Admimity  me- 
tton  must  relate  to  coasmeree  aad  navlgn- 
tlra. — Cause  of  action  to  be  cognisable  In 
admiralty,  whether  arising  out  of  contract, 
claim,  service,  or  obligation,  or  liability 
of  any  kind,  must  relate  to  business  of 
commerce  and  navigation. — Bennett  t. 
Beadle,  142  Cal.  239,  243,  76  Pac.  848. 

21.  The  test  of  admiralty  Jurisdiction 
over  causes  of  action  arising  from  con- 
tracts la  not  locality  of  performance  of 
contract,  but  Its  subject-matter.  It  la 
cardinal  principle  of  admiralty  Jurispru- 
dence that  to  give  court  of  admiralty  jur- 
isdiction over  contracts,  aubjeet-matter 
thereof  must  be  maritime.  It  is  not 
enough  that  service  which  sprang  from 
contractual  relation  be  performed  on  water, 
or  even  that  It  be  done  on  board  and  for 
benefit  of  vessel  which  is  afloat.  These 
are  not  the  exclusive  tests.  Service  aris- 
ing from  contract  must  be  of  maritime 
character,  not  nominally,  but  substantially. 
Expression  "maritime  character"  or  "na- 
ture" Is  held  to  mean  any  act  which  con- 
tributes to  the  navigation  of  the  vessel, 
presently  or  prospectively.  .  .  .  Judge 
Betts  In  Cox  v.  Murray,  1  Abb.  Adm.  340.  16 
Fed.  Cas.  681,  gives  one  an  excellent  idea 
of  scope  of  expression  as  applied  to  con- 
tracts. He  says:  "The  subject-matter  of 
contract — substantial  object  and  end — 
must  pertain  to  navigation,  or  be  connected 
with  tranaactlona  performed  by  vessels  on 
sea,  to  become  maritime  In  Its  nature,  and 
be  clothed  with  privilege  of  remedy  In 
admiralty  courts;  and  it  appears  to  me 
that  an  agreement  acquires  this  maritime 
quality  only  when  matters  performed  or 
entered  upon  under  It  pertain  to  fitting  of 
vessel  for  navigation,  aid  and  relief  sup- 
plied her  in  preparing  for  and  conducting 
voyage,  or  frelghtlnw  or  employment  of 
her  as  instrument  of  voyage.  Collateral 
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contracts  with  or  assistance  by  services 
or  advances  to  owner  or  master.  Inciden- 
tally benefiting  voyage,  acquire  no  special 
property  thereby  which  renders  them  mari- 
time."— WtlUams  V.  The  Slrlua,  66  Fed. 
226. 

33.  Same — Sane— Same— Locality  <eat. 

— In  cases  of  tort  locality  la  teat  of  jurla- 
dtctlon  In  admiralty.  The  ultimate  Ju- 
dicial authority  has  determined  principle 
that  true  meaninsr  of  rule  of  locality  Is 
that,  although  origin  of  wrong  is  on  tide- 
water, yet.  If  consummation  and  substance 
of  injury  are  on  land,  court  of  admiralty 
has  not  Jurisdiction;  that  placa  of  locality 
of  Injury  la  place  or  locality  of  thing  in- 
jured, and  not  of  agent  causing  Injury. 
Within  this  settled  principle,  tort  ts  marl- 
time  and  within  Jurisdiction  of  admiralty 
when  In  Jury  is  to  vessel  afloat,  although 
negl  igence  ca  usi  ng  Injury  originated  on 
land.  Injury  to  bridge  or  wharf  or  other 
structure  not  engaged  in  navigation  is  not 
within  admiralty  Jurisdiction. — The  Curtis, 
The  Camden,  The  Welcome,  37  Fed.  705.  3 
U  R  A.  711.  Se  Johnson  V.  Chicago  & 
P.  E.  Co.,  119  U.  8.  888.  30  U  ed.  447,  7  Sup. 
Ct.  Rep.  254. 

See  par.  21,  this  note. 

As  to  territorial  cxteat  of  adnilralty  Jn- 
rlHdictien,  see  note  32  Am.  Dec.  65-68. 

2S.  Same — Same— Same — Ship  oat  of  eom- 
ntailoa. — ^Admiralty  Jurisdiction  do^s  not 
extend  to  ahlps  merely  because  they  are 
ships,  but  to  commerce  and  navigation,  and 
to  ships  only  because  they  are,  and  while 
they  are,  used  In  commerce  and  navigation. 
A  ship  while  building  is  not  an  instrument 
of  commerce,  nor  ts  she  while  out  of  com- 
mission and  being  cared  for  to  preserve  her 
for  possible  future  use.  A  ship  injured  by 
use  and  only  temporarily  laid  up  for  re- 
pairs, or  being  refitted  that  she  may  re- 
sume her  voyage,  Is  still  considered  en- 
gaged In  commerce. — Olaen  V.  Blrcb,  133 
Cal.  479,  483,  66  Pac.  1032. 

Bee  pars.  60,  62,  63,  this  note. 

As  to  deanttton  of  skip  antf  aklpplMK 

see  Kerr's  Cyo.  Civ.  Code,  S  960  and  note. 

34.  Same  — State  courts  —  Common-law 
reinedlea  enforceable. — Act  conferring  ad- 
miralty and  maritime  Jurisdiction  on  United 
States  district  court  expressly  saves  "to 
suitors  in  all  cases  right  of  common-law 
remedy  where  common  law  is  competent  to 
give  It."— Crescent  C.  W.  &  L.  Co.  v,  Simp- 
son, 77  Cat.  286,  289,  19  Pac.  426:  Olsen  T. 
Birch,  133  Cal.  479,  481,  66  Pao.  1032. 

3B.  Saving  clause  Is  not  of  remedy  in 
common-law  courts,  but  statutory  remedy. 
— Crawford  v.  Bark  Caroline  Reed,  42  Cal. 
4S9,  474. 

2i.  Habit  of  courts  of  common  law  has 
been  to  deal  with  ships  as  personal  prop- 
erty, subject  tn  main,  like  other  personal 
property,  to  municipal  authority,  and  liable 
to  their  remedial  process  of  attachment  and 
execution;  and  titles  to  theni,  or  contracts 
and  torts  relating  to  them,  are  cognizable 


In  those  courts. — Taylor  v.  Carryl,  61  U.  S. 

(20  How.)  B83,  15  L.  ed.  1028,  approved  In 

Johnson  v.  Chicago  &  P.  E.  Co.,  119  U.  S. 
388,  SO  L.  ed.  447,  7  Sup.  Ct.  Rep.  258. 

27.  True  distinction  between  such  pro- 
ceedings as  are  and  such  as  are  not  inva- 
sions of  exclusive  admiralty  Jurisdiction 
la  this:  If  cause  of  action  be  one  cogni- 
sable In  admiralty,  and  suit  be  In  rem 
agalnat  thing  itself,  though  monition  be 
also  Issued  to  owner,  proceeding  Is  essen- 
tially one  tn  admiralty.  If,  on  other  hand, 
cause  of  action  be  not  one  of  which  court 
of  admiralty  has  Jurisdiction,  or  If  suit 
be  in  personam  against  an  individual  de- 
fendant, with  an  auxiliary  attachment 
agalnat  particular  thing,  or  against  prop- 
erty of  defendant  In  general.  It  la  essen- 
tially a  proceeding  according  to  course  of 
common  law,  and  within  saving  clause  of 
statute  <S  663)  of  common-law  remedy. — 
Knapp.  S  &  Co.  V.  McCaffrey,  177  U.  S. 
638.  44  L.  ed.  931.  30  Bup.  Ct.  Rep.  824i 

As  to  JarladictloiB  of  atato  eonrta  to  m- 
force  Uena  asalnat  vcasela,  sea  note  34  Am. 
St.  Rep.  809,  310. 

Aa  to  utnre  of  rmmeiv  yvortded  b]r  4Us 
chapter,  see  para.  64-67,  this  note. 

Aa  to  state  rcsalatlom  of  sklpptas,  wkcre 
eoavreaa  has  legfalated  ob  sahjeet-matterr 

see  briefs  61  L.  R.  A.  721;  64  L.  R.  A.  237. 

28.  Same  —  Same  —  Samc-^*r«>eccdlBS  In 
rem  Is  not  common-law  remedy. — Crawford 
T.  Bark  Caroline  Reed,  42  Cal.  469.  474. 

38.  Sam^—Same— Cfmearrent  Jnrladletioa 

of  common-law  remedie*. — State  courts 
have  concurrent  Jurisdiction  of  causes  of 
action  cognizable  in  admiralty  where  only 
common-law  remedy  is  sought. — Bohannan 
v.  Hammond,  42  Cal.  227,  229. 

80.  Same — Sam* — Inatanee  of  atate  Ja- 
rlsdlctlon  denied. — Action  to  recover  dam- 
ages for  malpertormance  of  contract  of 
transportation,  under  provisions  of  this 
chapter,  Is  not  In  pursuit  of  common-law 
remedy  such  as  Is  reserved  to  -suitor  in 
state  courts  by  Judiciary  Act  of  1789. — 
Warner  v.  Steamship  Uncle  Sam,  9  Cal. 
697.  700. 

See  par.  60,  this  note. 

81.  Same — Same— Instnaeea  of  state  Jn- 
rUdlction  npheld. — District  court  of  State 
has  Jurisdiction  of  action  against  owner  of 
vessel  to  recover  value  of  supplies  sold 
and  delivered  to  vessel  at  home  port.  Such 
an  action  Is  common-law  remedy. — Craw- 
ford V.  Roberts,  60  Cal.  236,  241.  . 

32.  State  courts  have  Jurisdiction  of  ac- 
tion for  wages  brought  by  British  seaman, 
against  master,  for  services  rendered  on 
board  British  vessel,  master  of  which  Is 
British  subject,  when  he  is  discharged  by 
master  in  port  of  United  States  without 
any  fault  on  his  part. — Pugh  v.  Oillam,  1 
Cal.   485,  486. 

33.  State  courts  have  Jurisdiction  to  en- 
force liens  against  vessel  for  services  for 
forming   and   constructing    house  thereon 


2005 


Digitized  by 


Google 


i  UJ3 


VCBSBLS— LIABILITIBS  CUSISTITITIXG  LIENS. 


IPt.  U. 


and  for  services  rendered  as  member  ot 
crew  on  board  of  vessel,  which  has  never 
been  In  commission  nor  used  in  navigation, 
where  vessel  lias  not  been  seized  but  owner 
has  been  served  with  summons  and  has 
appeared  and  answered.  Such  proceeding 
is  not  In  rem  but  Is  ordinary  action  in 
personam.  It  is  common-law  remedy  In 
which  Judgment  is  against  owner,  and  sale 
of  property,  if  one  Is  bad,  is  like  an  or- 
dinary sale  under  execution. — Olsen  v. 
Birch,  133  Cal.  479.  481,  65  Pac.  1032. 

34.  State  courts  have  Jurisdiction  of  ac- 
tions for  breach  of  contract,  provided  for 
in  this  section. — Ord  v.  Steamer  Uncle  Sam, 
13   Cal.    370,   371.  372. 

as,  SBinc«Sani«— VeiMelM  uMed  in  m«v1- 
Kr.tlns  the  walen  of  «tnte. — Remedy 
uKainst  boats  and  vessels  given  by  statute 
of  April  10,  1850,  was  affalnst  vessels  used 
In  navigating  Waters  of  this  state.  A  ves- 
sil  which  belonged  to  port  of  New  York, 
which  was  transient  Ship,  and  had  been 
in  liarbur  of  San  Francisco  but  few  days, 
and  was  intended  for  New  York  and  China 
trade,  and  which  was  never  otherwise  used 
in  navigating  waters  of  this  state  than  by- 
sailing  into  harbor  of  Sao  Francisco  from 
ocean,  was  beld  not  to  be  one  of  class  of 
vessels  designated  In  act.  Vessels  which 
are  confined  In  their  usual  and  substantial 
employment  to  interior  navigation  are  only 
boats  and  vessels  embraced  within  descrip- 
tive words  of  statute.  Lee^iMlature  meant 
to  limit  Operation  of  act  so  as  to  avoid  con- 
flict between  state  and  federal  authorities 
as  to  Jurisdiction  of  actions  concerning 
maritime  contracts  and  maritime  torts. — 
Souter  V.  The  Sea  Witch.  I  Cal.  162,  163, 
164:  McQueen  v.  Ship  Russctl,  1  Cal.  166. 
166;  Tucker  v.  Bar  It  Sacramento,  1  Cal. 
403;  Ray  v.  Bark  Henry  Herbeck,  1  Cal. 
451. 

35.  Same — Snm^— Sanir — Mntit  b«>  ivltbln 
«Ie«l)t:niiled  elasM. — Jnriadiction  Is  not  ac- 
<iulred  by  reason  of  giving  of  bond  for 
nlcase  of  vessel,  where  Jurisdiction  does 
not  otherwise  attach  by  reason  of  vessel 
not  being  within  class  designated  by  act.— 
McQueen  v.  Ship  Russell,  1  Cal.  165,  166, 
167. 

Aa  to  wkat  are  deemed  vesiie*ii  within 
Ntatc  Btatnle.  see  note  1  L,  R.  A,  506. 

87.  Same— Same— Same— Oac  termlana  Ib 
tide-water. — Admiralty  has  no  Jurisdiction 
over  vessel  not  engaged  in  maritime  trade 
and  navigation,  though  on  her  voyages 
she  may  touch  at  one  terminus  of  them  in 
tide-water,  her  employment  being  substan- 
ilally  on  other  waters. — Souter  v.  The  Sea 
WiUh.  1  Cal.  162,  164. 

Aa  to  ICHt  of  admiralty  Jarladletlon.  see 

pars.    19-23,    this  note. 

3ft.  Liability — .Actii  of  agent,  master,  or 
captain  are  binding  on  steamer  and  own- 
ers.— Oakland  C.  M.  Co.  v.  Jennings,  46  Cal. 
176,  182,  187;  Crawford  v.  Roberta,  60  Cal. 
236,  239.  241;  Trablng  v.  California  N.  &  I. 
Co.,  121  Cal.  137,  140.  63  Pac.  644:  Kerry  v. 


Paciflc  M,  Co.,  121  Cal.  564,  668,  64  Pac. 
89. 

As  to  duties  and  llablllttea  of  manager) 
aiaBaglas  owner,  and  owners  of  ■  ship, 

see  Kerr's  Cyc  Civ.  Code,  id  ed.,  {!  2070 
et  seq.  and  notes. 

39.  Samc—Contnict  and  tort  both  cov- 
ered.— Steamer  Is  liable  to  full  extent  of 
Injuries,  whether  action  prosecuted  be 
merely  for  damages  for  breach  of  contract 
of  transportation,  or  whether  action  be  In 
nature  of  one  in  tort  for  damages  to  person 
for  injuries  Inflicted  by  fraudulently  In- 
ducing plaintiff  to  enter  Into  contract,  by 
landing  him  at  port  other  than  that  called 
for  in  contract,  and  abandoning  him  there 
without  proper  means  of  accommodation 
and  protection,  and  In  place  where  he  could 
not  readily  procure  transportation,  and 
subjecting  him  to  dangers  of  unhealthy 
climate. — Kheldon  v.  Steamship  Uncle  Sam, 
18  Cal.   &26,   634,  635. 

40.  Where  steamship  company,  engaged 
In  transporting  passengers  between  San 
Francisco  and  New  York  by  way  of  Nita- 
ragua,  after  cancelation  of  its  charter  for 
transit  across  Isthmus  by  that  route,  and 
knowing  that  it  could  not  carry  out  con- 
tract for  transportation  by  that  route, 
fraudulently  Induced  plaintiff  to  enter  Into 
contract  for  transportation  by  that  route, 
and  did  not  inform  plaintiff  of  such  facts 
untiU  after  voyage  had  been  commenced, 
and  then  by  false  representations  Induced 
her  to  consent  to  proceed  to  Panama,  rep- 
resenting that  upon  crossing  Istlimus  to 
Aspinwall  she  would  be  taken  on  board 
steamer  and  carried  without  delay  to  New 
York,  but  where,  upon  arrival  at  Panama, 
they  compelled  plaintiff  to  disembark  In 
an  open  boat,  In  severe  rain,  and  she  was 
tranjsported  to  Asplnwail  by  railroad  In  coal 
car,  and  was  detained  at  Asplnwail  seven- 
teen days,  during  which  period  she  was 
abandoned  by  company  and-  left  without 
protection  or  assistance,  and  food  and  ac- 
commodations at  Asplnwail  were  bad,  and 
climate  unhealthy,  and  it  appeared  that 
such  acts  were  committed  In  spirit  of  reck- 
lessness, such  treatment  was  held  to  con- 
stitute gross  and  palpable  wrong  for  which 
plaintiff  might  recover  damages,  and  for 
which  steamer  would  be  liable. — Sheldon  v. 
Steamship  Uncle  Sam,  18  Cat.  526.  532,  634. 

41.  Acts  of  captain  in  handcuffing  plaln- 
ttfC  and  chaining  him  to  post  until  ne.vt 
landing-place  was  reached,  at  which  place 
plaintiff  was  ejected  from  steamer,  are  acts 
performed  In  line  of  captain's  employment 
for  which  owners  of  vessel  are  liable.  Cap- 
tain is  authorised  by  defendant  to  see  that 
persona  being  transported  by  steamer  pay 
their  fare,  and  to  collect  same,  and  to  re- 
move from  steamer  those  who,  not  having 
paid  their  fare,  refuse  to  pay  it  when  de- 
manded. That  owner  Is  liable  In  damages 
for  all  that  captain  wrongfully  does  to 
plaintirr  in  execution  or  attempted  execu- 
tion of  that  authority,  even  though  cap- 
tain   acts    from    wanton    and  malicious 
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motlvea,  or  rcRorts  to  unlawful  means  In 
ezecutlnff  It,  la  amply  sustained  by  modern 
authorities.— Trablns  California  N.  &  L 
Co.,  121  Cal.  1S7,  140,  SS  Pac.  S44. 

As  t»  liahUitr  for  lllaess  resaltlav  from 
Mllnre  <•  fanilMk  berth,  see  brief  fi6  L.  R.  A. 

644. 

4a.  Compare,  —  Contract  Is  substantive 
cause  of  action,  and  Injuries  received  are 
alleged  by  way  of  special  damasre  (Field, 
J.,  dls.  op.>. — Warner  v.  Steamship  Uncle 
Sam.  9  Cal.  697,  702. 

43.  Saise— Co  ■tracts  for  pasMse  partlr 
otfaer  vesaelib — This  section  formerly  pro- 

vlded  that  "all  steamers,  vessels,  and  boats 
shall  be  liable  for  non- performance  or  mal- 
performance  of  any  contract  for  transpor- 
tation of  person  or  property  made  by  their 
respective  owners,  masters,  agrents,  or  con- 
signees."  By  subdivision  live,  liability  for 
non-performance  or  malperformance  Is 
limited  to  contracts  for  transportation  of 
persons  or  properly  between  places  within 
state.  Under  former  reading  of  section  it 
was  held  that  steamer  was  liable  where 
contract  was  made  with  agent  of  vessel, 
notwithstandlns  that  entire  voyage  was  not 
made  In  one  vessel, — for  instance,  that  con- 
tract for  passage  from  San  Francisco  to 
New  York  was  an  entirety,  and  that  fail- 
ure at  any  point  was  violation  of  contract, 
for  which  vessel  was  liable,  notwithstand- 
ing that  such  vessel  might  be  used  for 
transportation  of  passenger  only  from  port 
of  San  Francisco  to  that  of  San  Juan  del 
SuT,  and  that  some  other  vessel  on  Atlantic 
side  should  complete  transportation.  The 
agent  was  held  to  have  riglit  to  bind  vessel 
for  entire  contract. — Ord  v.  Steamer  Uncle 
bam.  13  Cal.  370.  371.  372. 

44.  Same— Owner  liable. — Plaintiit  makes 
out  prima  facie  case  against  defending 
owner  of  vessel  in  an  action  for  supplie.'i 
furnished  to  such  vessel,  when  he  proves 
that,  upon  request  of  captain,  he  furnished 
articles  for  use  of  vessel,  such  as  come 
under  general  appellation  of  ship's  stores 
and  provisions,  that  defendant  was  at  time 
an  owner  of  vessel;  that  alleged  captain 
was  In  fact  captain;  and  value  of  goods. 
Master's  power  is  presumed,  in  absence  of 
evidence  to  contrary,  to  extenil  to  ni:iklng 
contracts  for  supplies  in  home  port,  which 
shall  bind  owners, — Crawford  v.  Roberts.  GO 
Cal.    236,    238.  241. 

Aa  to  ownership  In  generul,  see  Kerr's 
Cyc.  Clv.  Code.  2d  ed..  ts  t>t>9  et  seq.  and 
notes. 

As  to  owner's  llubllity  for  carso  sold  by 

master,  see  Kerr's  Cyc.  Clv.  Code,  2d  ed., 
]  2386. 

As  to  personal  liability  of  mastrr,  see 

iCerr's  Cyc.  Clv.  Code,  2d  ed.,  SS  :!3tt2-2384. 

As  to  rights  and  liabilities  of  part  own. 
rrm  at  vessels,  see  note  90  Am.  St.  Rep. 
354-410. 

45.  Bam^— Same— Charterer  as  *N»wiieT.'' 

— It  appears  to  be  well  settled  that  If  ves- 
sel be  chartered  In  usual  manner,  either  for 


particular  Toyage.  or  for  certain  period  of 
time,  charterer  having  authority  to  appoint' 
master,  and  undertaking  to  victual,  man, 
and  navigate  her  at  hla  own  expense,  he 
will  be  deemed  owner  pro  hoc  vice,  and 
general  owner  will  not  be  personally  liable 
for  supplies,  or  under  contracts  of  affreight- 
ment. This  proceeds  upon  ground  that  as 
charterer  appoints  master,  and  has  exclu- 
sive control  of  vessel,  master  Is  his  agent 
and  not  agent  of  general  owner,  and  does 
not,  therefore,  hold  himself  out  to  world 
as  principal  for  whom  master  is  authorized 
to  act.  In  respect  to  contract  of  affreight- 
ment, general  owner  In  such  case  would  not 
be  liable  for  further  reason  that,  inasmuch 
as  vessel  was  not  navigated  by  him.  or  at 
his  expense,  or  by  his  agents  or  servants, 
or  for  his  benefit,  he  was  not  common  car- 
rier, and  was  therefore  not  amenable  as 
such.  It  is  equally  clear  that  If  owner  let 
out  whole  of  vessel,  appointing  his  own 
master,  and  sailing  her  at  hla  own  ex- 
pense, he  will  be  responsible  on  contracts 
of  affreightment  made  by  master  with  ship- 
pers having  no  notice  of  charter  parcy.^ 
Oakland  C.  H.  Co.  v.  Jennings.  46  Cal.  175. 
183,  184;  Kerry  v.  Paclflc  M.  Co.,  121  Cal.  fi64, 
568,  64  Pac.  89. 

40.  Same— Same— Snmt^— Secret  charter 
no  protection  to  general  owner. — Where 
registered  owner  of  vessel  appoints  mas- 
ter, and  thereafter  enters  Into  secret  agree- 
ment with  master  to  effect  that  latter  Is 
to  have  entire  control  and  management  of 
vessel ;  to  make  whatever  contracts  of 
alTreightment  he  sees  fit;  to  employ  her  In 
any  business  he  desires  within  Inland  wa- 
ters of  state;  to  victual,  man,  and  navigate 
her  at  his  own  expense;  and  to  collect  all 
her  earnings:  and  to  pay  to  owner  one- 
third  of  her  gross  earnings, — defendant  to 
keep  her  seaworthy  and  In  repair, — such 
owner  will  be  liable  on  contracts  of  af- 
freightment, and  for  malperformance  there- 
of, with  persons  dealing  with  master  in 
Ignorance  of  this  understanding.  Such 
persons  are  warranted  in  assuming  that 
master  is  acting  by  virtue  of  his  ordinary 
authority,  and  therefore  acting  for  h  is 
owners  in  signing  bills  of  lading.  By  act 
of  appointing  master,  owner  notifies  public 
that  master  is  his  agent  for  such  pdrposes. 
After  thus  openly  proclaiming  agency,  he 
Is  not  at  liberty  secretly  to  revoke  it 
whilst  It  ostensibly  continues  in  as  far  as 
persons  are  afft'cted  by  it  who  deal  with 
master  within  scope  of  agency  in  ignorance 
of  revocation. — Oakland  C.  M.  Co.  v.  Jen- 
nings. 46  Cal.  175,  182.  187;  Kerry  v.  Paclflc 
M.  Co.,  121  Cal.  564.  568,  54  Pac.  89. 

As  to  eharterer  as  owner,  see  Kerr's  Cyc. 
Clv.  Code,  2d  ed.,  J  965  and-note. 

As  to  liability  of  secret  part  owner,  see 

note  90  Am.  St.  Rep.  403. 

47.  Same — Same — Credit  arlven  to  ship's 
husband,  effect  of, — Owners  of  vessel  are 
liable  for  supplies  furnished  thereto,  not- 
withstanding that  credit  for  such  supplies 
was  given  to  ship's  husband  ordering  them. 
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unless  It  be  shown  that  such  credit  is  ex- 
clusive.— Crawford  t.  Roberts,  EO  Cal.  235, 
239,  241. 

48.  Same— Same— Brldcaee  qt  owaeraklp 

•—Decree  apon  libel  in  Ualted  State*  diatrlet 
coart  Is  conclusive,  as  to  ownership,  aa  to 
only  such  parties  as  appeared  In  such  ac- 
tion: and  Is  not  adnnlsslble  in  another  ac- 
tion to  establish  owaership  in  persons  not 
Intervening  In  such  libel  suit. — ^Moynlhan  v. 
Drobax,  124  CaL  212,  213,  SS  Pac.  102S. 

40.  Same  —  Same— Same— Entrr  In  ens- 
tom-hoiise  baoks  of  register  or  transfer  of 
vessel  1b  not  even  prima  facie  evidence  as 
against  one  not  claiming  to  be  an  owner, 
unless  such  entry  be  shown  to  have  been 
made  by  authority  of  person  named  In  It; 
nor  is  decree  of  United  States  district  court. 
In  case  of  libellant  against  same  steamer, 
evidence  of  such  fact,  and  admission  of 
such  evidence  la  such  error  as  entitles 
plaintiff  to  new  trial,  unless  there  Is  other- 
wise  sufficient  proof  of  ownership  to  war- 
rant  finding  In  favor  of  defendant. — Moynl- 
han  V.  Drobaz,  124  Cal.  212,  212,  214,  68 
Pae.  1026. 

Btt.  Same— Same— Same— PlalBtlB^  owa- 
crahip. — Evidenced  that  one  of  partners  of 
plaintiff  Arm,  In  his  own  individual  ca- 
pacity, purchased  one  share  In  defendant 

corporation,  owner  of  vessel,  does  not  tend 
to  show  that  Arm  or  other  partner  are  in 
any  manner  Interested  as  owners  of  the 
vessel. — Moynlhan  v.  Drobax,  124  Cal.  212, 
214.  216,  6S  Pac.  1026. 

Bl.  Same  —  Same  —  Same — Pouesslon  of 
property  Is  prima  facie  evidence  of  owner- 
ship. This  rule  of  law  la  uniform  in  Its 
application,  and  question  of  ownership  of 
vessel  forms  no  exception.— Bailey  v. 
Steamer  New  World,  2  CaU  170,  278. 

fiS.    Same  game— Same  —  Ship's  reglatcr 

la  admissible  as  evidence  In  favor  of  per- 
sons claiming  to  be  owners.  In  connection 
with  other  evidence  tending  to  establish 
ownership. — Brooks  T.  Hinturn,  1  Cal.  481, 
482,  482. 

S3.  Same — Same— LImltatiOH  of  personal 
liability. — Individual  liability  of  shipowner 
Is  limited  to  proportion  of  any  and  all 
debts  and  liabilities  that  his  Individual 
share  of  vessel  bears  to  whole,  by  section 
18  of  act  of  Congress,  June  28,  1884  (Sup- 
plement to  U.  8.  Rev.  Stats.  1874-91, 
p.  448).  This  act  does  not  restrict  lUblllty 
of  owners  on  their  own  personal  contracts, 
but  only  their  liability  "on  account  of  ves- 
sel": that  Is,  liability  that  Is  imposed  on 
them  by  law  and  In  consequence  of  their 
ownership  of  vessel,  viz.,  for  contracts  or 
acts  of  ship  or  her  master  without  owner's 
express  Intervention,  but  there  Is  nothing 
in  act  prohibiting  part  owners  to  so  con- 
tract as  to  become  liable  for  entire  dam- 
age. Whether  this  act  is  available  In 
suits  in  state  courts  was  raised  but  not 
determined. — Kerry  v.  Pacific  M.  Co.,  121 
Cal.  584,  671,  672,  64  Pac.  89. 


A*  to  limitation  of  tcsmI  owacra*  lia- 
bility, see  6  Fed.  Stats.  Ann.  2d  ed.,  pp.  880- 
393. 

S4.  Same — Same— Ownership  qnesttoa  fer 

Jury. — Question  of  ownership.  In  an  action 
for  materials  furnished  for  construction  of 
vessel.  Is  one  of  fact  to  be  decided  by 
Jury,  and  where  there  Is  shadow  of  con- 
Hict  with  respect  to  such  fact  it  is  error 
for  court  to  withdraw  such  question  from 
Jury. — Dean  v.  Ross.  106  Cal.  227,  230,  231, 
38  Pao.  912. 

SB.  LlcB — Acqnlrcd.  how, — In  suit  against 
vessel  for  any  of  causes  set  out  In  statute 
It  Is  not  necessary  to  attach  her  so  a*  to 
acquire  lien  against  subsequent  purchasers. 
Service  of  process  upon  person  in  particular 
relation  to  thing  Is  by  statute  made  equiv- 
alent to  its  seizure,  for  purpose  of  confer- 
ring Jurisdiction.  It  was  not  Intention  of 
legislature  to  provide  that  lien  should  be 
acquired  only  by  attachment;  this  would 
virtually  be  denying  right  of  creditors  for 
small  sums,  it  would  be  almost  Impossible 
for  mechanic  or  merchant  of  small  capital 
or  credit,  who  had  claim  for  tew  hundred 
dollars  against  large  river  steamer  or  sea- 
going vessel,  to  give  necessary  bonds  to 
detain  her  until  his  suit  could  be  deter- 
mined, and  in  meantime,  she  might  be 
run  off  and  sold  free  of  all  such  debts  or 
encumbrances. — Averlll  v.  Steamship  Hart- 
ford, 2  Cal.  308,  810;  Melggs  v.  Scannell,  7 
Cal.   408,  409. 

68.  Under  Practice  Act  It  was  held  that, 
as  statute  did  not  expressly  create  lien, 
lien  did  not  exist  from  time  cause  of  ac- 
tion accrued,  but  only  from  time  service 
of  process  was  had  In  suit. — Fisher  v. 
White.  8  Cal.  419,  423. 

As  to  atfaehmeat,  see,  post,  |  817. 

As  to  hottomrr  ilea,  see  Kerr's  Cyc  Cly. 
Code,  2d  ed.,  IB  8028,  3029,  and  notes. 

As  to  claim  of  Ilea  tor  ■ervtoes  by  part 
owaer,  see  note  70  L.  R.  A.  820. 

As  to  cxtlagaishmeat  of  Ilea  by  lapse  mt 
time,  seneraUr,  see  Kerr's  Cyo.  Ctv.  Code, 
2d  ed.,  S  2911  and  note. 

As  to  liens  far  salvage,  sea  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  S  2079. 

As  to  fleas,  generally,  see  Kerr's  Cyc  Civ. 
Code,  2d  ed..  fg  2872  et  seq.  and  notes. 

As  to  liens  on  ships,  see  Kerr's  Cyc  Civ. 
Code.  2d  ed.,  18060. 

ST.  Same — Charaetcrlatles  similar  to  me. 
chaalcs*  ilcaa. — Although  delivery  of  mate- 
rials In  San  Francisco  by  plaintiff  to  com- 
mon carrier  for  shipbuilders  who  were 
constructing  vessel  In  state  of  Oregon  Is  de- 
livery to  shipbuilders  sufficient  to  bind 
them  personally,  it  Is  not  "furnishing"  of 
materials  "tor  construction  of  vessel"  con- 
templated by  atatuts.  Such  delivery  to 
shipbuilders  can  not  of  Itaelf  create  lien, 
where  materials  so  furnished  may  never 
And  their  way  to  vessel  or  be  used  for 
beneUt  thereof.     Theory  upon  which  such 
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Hen  U  clveu  upon  property  of  one  who 
ia  in  no  war  peraonally  liable  for  debt  Is 
that  services  or  material!  secured  thereof 
liave  gone  Into  property,  and  that  those 
who  furnishecl  them  have  In  part  created 
very  property  to  which  Hen  attaches.  The 
subdivision  of  this  section  relative  to  liens 
on  vessels  for  materials  furnished  for  their 
construction,  and  sections  of  our  law  rela- 
tive to  mechanics'  liens  on  buildings  and 
other  fltrnctures  derive  their  belngr  and  au- 
thority from  one  common  source,  vU.,  sec- 
tion 15,  article  XX  of  constitution  of  1879. 
That  section  of  the  constitution  provides 
that  mechanics  and  materialmen  shall  have 
lien  upon  property  "upon  which  they  have 
bestowed  labor  or  furnished  material  for 
value  of  such  labor  done  and  materia)  fur- 
nished." It  Is  firmly  settled  In  this  state 
that,  although  materials  may  be  furniaheS 
with  agreement  that  they  are  to  be  used  In 
specified  building,  materialmen  will  have 
no  Hen  upon  that  building  for  value  of 
any  such  materials  that  are  not  actually 
used  therein.  Unless  so  used  In  the  build- 
ing, they  are  not  "furnished  upon"  the 
same.  In  one  case  It  Is  furnishing  to  vessel 
that  creates  ll«n;  In  the  other.  It  Is  fur- 
nishing to  building  or  other  structure  that 
creates  Hen.  If  this  be  true  It  Is  apparent 
that  there  can  not  be,  within  meaning  of 
our  statute,  any  furnishing  of  materials 
"in  this  state"  for  construction  of  vessel 
which  Is  wholly  constructed  in  another 
state,  and  that  materials  which  are  put 
into  vessels  in  another  state  can  not  be 
held  to  have  been  "furnished  In  this  state 
for  their  construction." — Bennett  v.  Beadle, 
142  Cal.  289,  242.  248,  75  Pac.  843. 

Au  to  Hen  oa  vcsaela  onder  meekaMlcs* 
lIcBe  law*  see  note  1  L.  R.  A.  BOB. 

As  to  mcdtalca*  Ucb*.  see,  post.  ||  118S 
et  seq.  and  notes. 

88.    Sane  —  ^KtcBslen    mt,    wkM  CfcUt 

■iveB^Wbere  credit  ts  given  for  supplies 
furnished  to  vessel.  Hen  continues  for  one 
year  after  time  for  which  credit  Is  given 
expires.— Fisher  V.  White,  8  CaL  419,  428; 
Edgerly  v.  Schooner  Ban  Zjorenso,  29  Cal. 
418,  419. 

(».  Sanic— Veoacl  altaated  wltkont  atatc. 

— Legislature  has  no  power  to  Impose  lien 
upon  property  situate  without  state,  and 
statute  makes  no  provision  for  subsequent 
creation  of  lien  by  act  of  vessel  coming 
within  jurisdiction  of  state. — Bennett  v. 
Beadle,  142  Cal.  239.  243,  75  Pac.  843. 

so.  Maritime  contracts  have  reference  to 
nuvlgatton  upon  sea,  and  In  some  way  to 
vessels  actually  being  used  in  commerce, 
or  at  least  In  navigation.  A  contract  re- 
lating to  vessel  which  has  never  been  in 
commission  and  not  In  active  use  In  navi- 
gation la  not  maritime  contract. — Olsen  v. 
Birch,  188  Cal.  479,  482,  66  Pac.  1083:  Ben- 
nett V.  Beadle,  142  Cal.  239.  243,  76  Pac. 
848. 

See  par.  23.  this  note. 


Gl.  An  action  to  recover  damages  for 
malperformance  of  contract  to  transport 
plalntifF  from  San  Francisco,  via  San  Juan 
del  Sur,  to  city  of  New  York,  and  for  In- 
juries suffered  by  plaintiff  as  result  of 
wrongful  acts  of  agents  of  defendant 
steamer  during  voyage,  is  an  action  on 
maritime  contract. — Warner  v.  Steamship 
Uncle  Sam,  9  Cal.  697,  702. 

02.  Same — Contract  tor  bnlldinB  mbip  im 

not  maritime  contract,  but  contract  made 
on  land,  and  therefore  not  subject  of  ad- 
miralty Jurisdiction. — The  Glide,  167  U.  S. 
606,  42  L.  ed.  296,  17  Sup.  Ct.  Rep.  930. 

Am  to  contract  for  building  mhlp  or  for 
SDMllytDC  cndaea,  timber,  or  other  mate- 
rials (or  eoutmetlon  not  being  a  maritime 
coatraet,  wrf  creating  no  aMrltlme  Ilea*  see 

note  1  Z<.  R.  A.  S06. 

'  6S.    Santc-^mploymcnt  ot  aklp'a  keeper. 

— ^Admiralty  court  has  no  Jurisdiction  of  ac- 
tion for  balance  -claimed  to  be  due  for 
services  as  ship-keeper  or  watchman,  per- 
formed while  ship  was  not  In  commission. 
Such  service  is  not  maritime  service, — 
Williams  V.  The  SIrlus,  66  Fed.  226. 

64.  Same— Lien  for  supplies  farnlsbed  at 
home  port, — Lien  given  by  state  statute  for 
repairs  or  supplies  furnished  to  ship  at 
Its  home  port  is  maritime  lien  which  may 
be  enforced  by  proceedings  In  rem  by  fed- 
eral courts.  Such  statutes  merely  restore 
lien  acknowledged  by  civil  law  and  law 
of  nations,  but  which  English  courts  of 
admiralty  have  limited  in  favor  of  English 
vessels.  Being  maritime  Hen.  it  must 
stand  on  equality  with  other  maritime  liens 
of  same  class,  and  will  be  preferred  to 
mortgage  even  of  earlier  date,  latter  not 
being  maritime  in  Its  nature. — Clyde  v. 
Steam  Trans.  Co.,  86  Fed.  601,  1  L.  R.  A. 
794.  See  Crawford  v.  Bark  Caroline  Reed, 
42  Cal.  469.  478,  abstracted  In  par.  14,  this 
note. 

Am  to  Ilea  for  repair*  made  in  heme  port, 

see  note  90  Am.  SL  Rep,  297. 

As  to  lies  for  anppUea  Xnniiskcd  in  konM 

port,  see  note  70  L.  R.  A.  407-418. 

As  to  what  contracta  will  support  mari- 
time liens,  see  note  70  L.  R.  A.  353.  439. 

AS.  Natnrc  and  oglce  of  remedy  pr«- 
vldcd— AetloB  In  pcraonam, — Action  to  fore- 
close Hens  given  by  provision  of  this  chap- 
ter is  not  proceeding  in  rem.  It  is  action 
In  personam,  with  right  to  attach  Interest 
of  defendant  In  vessel.  Such  proceedings 
are  said  to  be  quasi  in  rem,  which  phrase 
has  become  quite  common  since  Pennoyer 
V.  Neff.  95  U.  S.  714.  24  L.  ed.  565.  It  la 
there  said  that  such  proceedtn^rs  are  not 
strictly  in  rem  because  they  are  not  against 
the  thing  as  debtor. — Olsen  v.  Birch,  133 
Cal.  479,  4S1,  483,  484,  66  Pac.  1032. 

See  pars.  14-84,  this  note. 

M.  Same— AvnllaMe  to  collect  wkarfaire. 

— State  board  of  harbor  commissioners 
may  avail  themselves  of  remedy  provided 
*~y  this  section  for  purpose  of  collecting 
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tolls  and  wharfage. — People  ex  rel.  State 
Board  Ha^^o^  Comrs.  v.  Steamer  America, 
34  Cal.  676,  680. 

67,  Same  -~  Slatntory  remrilT.  nakaowH 
to  eummon  law, — Remedy  i^fven  against 
liuats  and  vessels  by  act  of  April  10,  1850. 
wna  held  to  be  strictly  statutory  remedy 
ard  of  character  not  recognized  by  common 
law. — Souter  v.  The  Sea  Witch,  i  Cal.  162. 


AS.  Praetlce  In  this  class  of  cases  Is  not 
to  be  assimilated  to  that  prevailing  In 
courts  of  admiralty,  but  Is  governed  by 
statute,  and  wliere  statute  Is  sHent  com- 
mon law  furnishes  rule  of  decision. — Shel- 
don V.  Steamship  Uncle  Sam,  18  Cal.  5:!6, 
534,  535.  See  Averlll  v.  Steamer  Hartford. 
2  Cal.  308,  SIO. 

Am  to  partlea,  aee,  post,  S  814. 

Am  to  pleadlnvt  see,  post,  i  816. 


§  814.   ACTIONS  MAY  BE  BROUaHT  DIBE0TL7  AGAINST  VESSELS. 

Actions  for  any  of  the  pauses  specified  in  the  preceding  section  must  be  brought 
against  the  owners  by  name,  if  known,  but  it  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  defendants  shall  be  designated  as  unknown 

owners.    Other  persons  having  a  lien  upon  the  vessel  may  be  made  defendants 

to  the  action,  the  nature  and  amount  of  such  lien  being  stated  in  the  complaint. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  318  Practice 
Act;  amendmetit  approved  March  24,  1874,  Code  Amdta.  1873-4,  p.  328, 


ACTIONS— PARTIES. 
1,2.  Parties — Defendant. 
3.  Same— Plaintiff. 

1.  Piirtle«~Defead«Bt'— Under  statute  of 
April  10,  1850,  plaintlR  might,  at  his  op- 
tion,   bring    suit    against    master  agent, 

owner,  or  consignee,  or  Institute  suit 
BKainst  boat  or  vessel  by  name. — Loring  v. 
Illsiey,  1  Cal.  24.  30;  Souter  v.  The  Sea 
Witch.  1  Cal.  162. 

2.  Where,  after  setting  forth  cause  of 
action,  complaint  alleged  that  A  B  was 
pnrt  owner  and  master  of  hark,  and  prayed 
that  he,  and  other  owners  when  made 
Icnown,  and  bark  itself,  might  be  cited  to 
answer  under  complaint,  and  condemned  In 
Bolido  to  pay  damages  claimed,  and  that 
bark  might  be  sold  to  satisfy  elalm.  and 
where  summons  Issued  commanding  master 
to  appear  and  answer,  and  he  did  appear 
and  put  in  several  plea  of  general  issue 
on  his  own  behalf,  and  there  was  no  an- 
swer put  In  on  part  of  bark,  or  of  cither 
of  other  owners,  no  process  served  upon 
them,  no  publication  of  notice  requiring 
them  to  appear,  and  no  appearance  of  rec- 
ord. It  was  held  that  action  wai  one  In 


personam  and  not  in  rem,  and  that  Judg- 
ment bound  only  interest  of  master. — Lor- 
ing  V.  Illsiey,  1  Cal.  24,  30. 

As  to  dcflnitloB  of  conMlgaee*  see  Kerr's 

Cyc.  Civ.  Code,  2d  ed.,  !  2110. 

An  to  flctltiona  name*,  see,  ante.  S 
Am  to  pnrtleii  generallr.  see  ante,  !9  367- 
390  and  notes. 

Aa  to  who  may  appear  and  defend,  set', 
post,  i  821. 

3,  Same  —  PlnlntlflT.  —  Husband  anil  wife 
can  not  recover  Jointly  In  action  ex  con- 
tractu for  breai'h  of  contract  for  transporta- 
tion, but  where  complaint  alleges  matters 
constituting  tort,  and  no  demurrer  Is  Inter- 
posed for  improper  Joinder  of  husband. 
Judgment  may  be  rendered  as  in  action  r<ir 
tort  for  damages  suffered  by  wife  by  reason 
of  suoh  wrongful  acts.  The  right  of  recov- 
ery does  not  extend,  however,  to  any  matter 
for  wlilch  husband  should  sue  alone,  as  for 
damages  on  account  of  disbursements  or 
expenditures  made  by  him.  —  Sheldon  v. 
Steamship  Uncle  Sam,  18  Cal.  636,  634.  535. 
See  Warner  v.  Steamship  Uncle  Sam,  9  Cal. 
697,  72g,  729,  735,  736;  Matthew  v.  Central 
Pac.  R,  Co.,  63  Cal.  4fi0,  451. 


§  816.  OOMPLAUTT  must  be  verified.  The  complaint  must  designate 
the  steamer,  vessel,  or  boat  by  name,  and  must  be  verified  by  the  oath  of  the 
plaintilf,  or  some  one  on  his  behalf. 


History: 

Act. 


Enacted  March  11,  1872,  rMnactment  ot  S  819  Practice 


1.  Complaint.— Court  can  not  take  Judi- 
cial notice  that  vessel  found  at  wharf  Is  en- 
gaged in  navigating  high  seas  or  navigable 
Inland  waters  of  state,  or  Is  engaged  in 
trade,  commerce,  or  navigation  In  any  sort 
or  manner.  That  Is  fact  of  Jurisdictional 
consequence,  and  must  be  expressly  alleged 
or  ho  necosarlly  inferable  from  other  facts 
alleged.    If,  therefore,  complaint  in  an  ac- 


2008 


tion  for  collection  of  wharfage  does  not  dis- 
close fact  that  vessel  was  engaged  In  com- 
merce, case  can  not  on  demurrer  be 
considered  one  falling  within  admiralty  or 
maritime  Jurisdiction. — People  ex  rel.  State 
Board  of  Harbor  Comrs.  v.  Steamship  Amer- 
ica. 34  Cal.  676,  679. 

2.  Allegation  In  complaint  that  services 
were  rendered  on  hoard  of  vessel,  and  as 
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members  of  her  crew,  i'A  not  necessarily  an 
allegratlon  that  vessel  was  en^rasred  In 
tommerce,  although  that  may  be  the  most 
obvious  and  ordinary  meaning  of  language. 
The  words  may  also  apply  to  force  put  on 
board  vessel  to  care  for  It,  before  ship  has 
been  enrolled  or  Is  In  commission,  merely 
for  preservation  of  ship.  If  finding  shows 
latter  to  be  meaning,  although  there  may  be 
an  ambiguity  which  was  reached  by  special 


demurrer,  refusal  of  court  to  sustain  such 
demurrer,  and  failure  to  amend  complaint, 
can  not  Injure  defendant,  because  complaint 
could  easily  have  been  amended,  Such  ob- 
jection is  not  sufficient  ground  for  reversal 
of  Judgment  on  appeal. — Olaen  v.  Birch,  133 
Cal.  479.  484,  48S,  65  Pac.  1032. 

Am  to  Tcrllleatlon,  see,  ante,  i  446  and 
note. 


§  816.   SUMMONS.  SERVICE  OF  ON  MASTER.  ETC.   The  summons  and 

<-opy  of  the  complaint  must  be  served  on  the  owners  if  they  can  be  found ;  other- 
wise, they  may  be  served  on  the  master,  mate,  or  person  having  charge  of  the 
steamer,  vessel,  or  boat. 

History:  Enacted  March  11,  1872.  re-enactment  of  S  320  Practice 
Act;  amendment  approved  March  24,  1S74,  Code  Amdts.  1873-4,  p.  328; 
March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  12. 

A*  to  Mrvlce  of  ■■mmomB.  ■cnonUy*  see,  ante,  IB  410  et.  seq.  and  notes. 


§  817.   PLAINTIFF  MAY  HAVE  SUCH  VESSEL,  ETC..  ATTACHED.  The 

])laintiif,  at  the  time  of  issuing  the  summons,  or  at  any  time  afterward,  may 

have  the  steamer,  vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture, 
attached  as  security  for  the  satisfaction  of  any  judgment  that  may  be  recovered 
in  the  action. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  321  Practice 
Act;  amendment  approved  March  24.  1874,  Code  Amdts.  1873-4,  p.  328. 


1.    Attacklmv    vessel  —  ConKtrnettoB.  — 

There  is  nothing  herein  to  prevent  a  me- 
chanic or  laborer  from  brlnginK  an  ordinary 
iH-tlon  against  the  owner  of  a  vessel  for 
iHbur  or  materials  in  the  repairs  of  a  vessel 
and  obtaining  Judgment  and  enforcing  it  by 


execution  as  in  ordinary  cases, — Qraham  v. 
Annls.  28  Cal.  App.  754,  153  Pac.  981. 

An  to   aftacliaieBt,   cencnllr,  see,  ante, 

!!  537-560  and  notes. 

Am  to  lieM  ttcqaired.  see,  ante,  i  81S  and 

note  pars.  65-69. 


§  818.    THE  CLERK  MUST  ISSUE  THE  WRIT  OF  ATTACHMENT.  The 

cierk  of  the  court  must  issue  a  writ  of  attachment,  on  the  application  of  the 
plaintiff,  upon  receiving  a  written  undertaking  on  behalf  of  the  plaintiff, 
executed  by  two  or  more  suflScient  sureties,  to  the  efifect  that  if  the  judgment 
be  rendered  in  favor  of  the  owner  of  the  steamer,  vessel,  or  boat,  as  the  case 
may  be,  he  will  pay  aU  coBts  and  damages  that  may  be  awarded  against  him, 
and  all  damages  that  may  be  sustained  by  him  from  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking,  which  shall  in  no  case  be  less  than  five 
hundred  dollars. 

History:  Enacted  March  11,  1872,  re-enactment  of  §822  Practice 
Act,  with  last  two  sentences  added,  amended  March  24,  1874,  Code 
Amdta.  1873-4,  p.  328. 

As  <o  ■ttaehinent  bond.  KCBerally.  see,  As  to  qottllScatloH  of  *nreiles,  see,  post, 
ante,  {  539  and  note.  E  1057  and  note. 

A»  to  Instractlona  to  sherlfl,  see,  ante.  As  to  undertaking,  Bee,  ante,  )  539  and 
S  543  and  note,  note. 

As  to  issaaBee  of  writ,  see,  ante,  S  638  and 
note. 

§  819.  SUCH  WRIT  MUST  BE  DIRECTED  TO  THE  SHERIFF.  The  writ 
must  be  directed  to  the  sheriff  of  the  county  within  which  the  steamer,  vessel,, 

2oe» 
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or  boat  lies,  and  direct  him  to  attach  such  steamer,  vessel,  or  boat,  with  its 

tackle,  apparel,  and  furniture,  and  keep  the  same  in  his  custody  until  dis- 

charged  in  due  course  of  law. 

Hlatory:    Unacted  Hvdi  11,  1872,  re^actmoit  of  f  88S  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1878^  p.  829. 

§  820.   WBIT,  EXECUTION  OF  WITHOUT  DELAY.  The  sheriff  to  whom 

the  writ  is  directed  and  delivered  must  execute  it  without  delay,  and  must 

attach  and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named  therein,  with. 

its  tackle,  apparel,  and  furniture,  until  discharged  in  due  course  of  law;  but 

the  sheriff  is  not  authorized  by  any  such  writ  to  interfere  with  the  discharge  of 

any  merchandise  on  board  of  such  steamer,  vessel,  or  boat,  or  with  tiie  removal 

of  any  trunks  or  other  property  of  passengers,  or  of  the  captain,  mate,  seamen, 

steward,  cook,  or  other  persons  employed  on  board. 

History:    Enacted  March  11,  1872,  re^nactment  of  {  324  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  329. 

Aa  t»  elalat  of  third  partr>  ante,  8  649  Aa  to.  owevtlon  ot  writ  of  attaehaieBtF 
and  notflh  Me.  anta,  i  B48  and  note. 

§821.  THE  OWNER,  MASTER,  ETC.,  UAY  APPEAR  AND  DEFEND 
SUCH  VESSEL.  The  owner,  or  the  master,  agent,  or  consignee  of  the  steamer, 

vessel,  or  boat,  may,  on  behalf  of  the  owner,  appear  and  answer,  or  plead  to  the 
action;  and  may  except  to  the  sufficiency  of  the  sureties  on  the  undertaking 
filed  on  behalf  of  the  plaintiff,  and  may  require  sureties  to  justify  as  upon  bail 
on  arrest. 

Hittory:    Enacted  March  11,  1872,  re-enactment  of  {326  Practice 
Act;  amendment  approved  March  24,  1874.  Code  Amdts.  1878-4,  p.  829. 

Aa  to  awwcTt  >ee,  ante,  8  4S7  and  note.  Aa  to  inaliaeatloa  of  aantles,  eee,  ante, 

Aa  to  appcaraaoc,  aee.  poet,  8  1014  and     >       "-"d  note, 
note.  As  to  parties  aee,  ante,  8  814  and  note. 

§822.  DISOHABGE  OF  ATTACHBIENT  ON  UNDERTAKINO.  After  the' 
attachment  is  levied,  the  owner,  or  the  master,  agent,  or  consignee  of  the 
steamer,  vessel,  or  boat,  may,  in  behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at  least  two  suflScient 
sureties  in  an  amount  sufficient  to  satisfy  the  demand  in  suit,  besides  costs,  or 
depositing  that  amount  with  the  sheriff.  Upon  receiving  such  undertaking  or 
amount,  the  sheriff  must  restore  to  the  owner,  or  the  master,  agent,  or  con- 
signee of  the  owner,  the  steamer,  vessel,  or  boat  attached. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  326  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1878-4,  p.  880. 

Aa  to  boad  not  eoaferrlar  JnTladlcHoa,        Aa  to  dlaekarae  oftcr  olalBi  Ucd  tor  wasoa 
whCFo  Bot   otherwiae   obtalMcd,  see,   ante,      of  eniploreca,  see,  post,  8  SZt  and  note. 
I  818  and  note  par.  86.  Aa  to  dlaekam  of  attackmrnt,  see,  ante, 

88  E40,  6U,  665  and  notes. 

§823.   AFTER  APPEARANCE,  ATTACHMENT  UAY,  ON  MOTION,  BE 
DI8GHAR0ED.  After  the  appearance  in  the  action  of  the  owner,  the  attach- 
ment may,  on  motion,  also  be  discharged  in  the  same  manner,  and  on  like  terms 
*  »io 
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and  conditions,  as  attachments  in  other  cases,  sabject  to  the  provisions  of 

section  eight  hundred  and  twenty-five. 

History:    Enacted  March  11,  1872,  re-enactment  of  |32T  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  330. 

As  to  dbwkarse  of  attaeluneiit,  seMeraUr,  ok  motloM,  leo,  ante,  I  S68  and  note. 


§  824.  WHEN  NOT  DISCHARGED  SUCH  VESSEL,  ETC.,  MAT  BE  SOLD 
AT  PUBUC  AUCTION.  APPUGATION  OF  PBOCEEDS.  If  the  attachment 
be  not  discharged,  and  a  judgment  be  recovered  in  the  action  in  favor  of  the 
plaintiff,  and  an  execution  be  issued  thereon,  the  sheriff  must  sell  at  public 
auction,  after  publication  of  notice  of  such  sale  for  ten  days,  the  steamer, 
vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  or  such  interest  therein 
as  may  be  necessary,  and  must  apply  the  proceeds  of  the  sale  as  follows : 

1.  When  the  action  is  brought  for  dexnaada  other  than  the  wages  of  mariners, 
boatmen,  and  others  employed  in  the*  service  of  the  steamer,  vessel,  or  boat 
sold,  to  the  payment  of  the  amount  of  such  wages,  as  specified  in  the  execution. 

2.  To  the  payment  of  the  judgmemt  and  costs,  including  his  fees. 

3.  He  most  pay  any  balance  remaining  to  the  owner,  or  to  the  master,  agent, 

or  consignee  who  may  have  appeared  on  behalf  of  the  owner,  or  if  there  be  no 

appearance,  then  into  court,  subject  to  the  claim  of  any  party  or  parties  legally 

entitled  thereto. 

History:  Enacted  March  11,  1872,  re^nactment  of  |  328  Practice 
Act;  amendment  approved,  March  24,  1874,  Code  Amdts.  1873*4,  p, 
330;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  166,  held  unconstitutional,  see  history,  S  S  ante. 


JUDGMENT— SALE— UNDEBTAKINO 
ON  APPEAL. 

1.  Findings  eoneeming  nndertaking. 
£.  Judgment. 

3.  Judgmmt  of  nonsuit — On  gronnd  of  mi- 

anee. 

4.  Master's  possession  —  Elf eet  of  exeeution' 

sale. 

5.  Undertaking  on  appeal. 

X.    FladlaKa    eonecrntaK  andert«ktiiK<— 

Finding:  that  at  time  of  Issuance  of  writ 
of  attachment  written  undertaklnET  was  re- 
ceived h7  clerk  which  was  not  to  effect  that 
If  Judffment  was  rendered  In  favor  of  owner 
of  Bteamer  plalutlfCs  would  pay  all  coats  and 
damases  awarded  asainst  them,  or  all  dam- 
ages that  mlffht  be  sustained  by  owners  not 
exceeding  sum  apedfled  in  undertalclnff, 
there  belnir  no  Issue  presented  In  case  on 
which  this  finding  Is  required,  and  it  being 
stipulated  that  at  comnfiencement  of  action 
vessel  was  seized  under  provision  of  code 
relating  to  attachment,  and  was  released 
upon  bond  being  given  on  part  of  defend- 
ants as  therein  required,  will  not  support 
conclusion  of  law  that  plaintiffs  at  time  of 
commencement  of  action  had  no  Hen  upon 
steamer  and  are  not  entitl^id  to  recover 
anything  in  an  action,  but  that  defendants 
are  entitled  to  their  costs. — Moynlhan  v. 
Drobas.  124  Cal.  212,  216,  S6  Pac.  102«. 


SMI 


a.  JDdgMCBt  Is  against  owner,  and  sale 
of  property  U  one  is  had.  will  be  like  an 
ordinary  sale  under  execution.  —  Olsea  V. 
Birch,  133  Cal.  479,  483,  66  Pac.  1032. 

8.  Jndgveat  of  ■•Malt— On  g»mad  of 
variance  between  contract  alleged  and  ttiat 
proven  Is  erroneous  In  an  action  for  breach 
of  passenger  contract  where  contract  al- 
leged In  complaint  Is  not  denied  In  answer. 
— Ord  V.  Steamer  Uncle  Sam,  13  Cal.  370, 
178. 

As  to  motten  tor  nonanit  mm  gronnd  of 
v«vlanc«.  see  22  Cyc.  PI.  A  Pr.  6S6. 

4.  Hnater'a  poaacMlon— Effect  of  cxeen- 
tlOn-sale.^ — Judgment  against  master  as  part 
owner,  and  execution-sale  of  his  Interest, 
can  not  deprive  him  of  posaeaslon.of  vssbkI 
where  his  Interest  was  but  one-third  of 
vessel.  He  can  be  displaced  only  by  major- 
ity of  part  owners.  His  agency  for  other 
owners  can  not  be  aflTected  by  judgment  and 
sale  on  execution  of  his  interest.— Loring 
V.  Illsley.  1  Cal.  24,  30. 

Am  to  sale  of  nttaefeed  property,  see,  ante, 
i  660  and  note. 

8,  Vndertoklas  •■  appcid. —Judgment 
rendered  foreclosing  Hens  Is  not  judgment 

which  "directs  payment  of  money"  wlthfn 
meaning  of  section  942,  post,  and  a  three- 
hundred-doilar  undertaking  given  on  appeal 
stays  proceedings  In  court  beloT,  pending 
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HARINIERS,  tSTC^  CLAIM  FOR  WAGES— PROOF  OF  CLAIMS. 
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appeal.  There  Is  no  neceosity  for  an  under-  given,  it  Is  without  conuideration,  and  void 
taking  in  twice  amount  of  Judgment  to  stay  as  to  sureties. — Olsen  v.  Birch,  1  Cal.  App 
execution,  and  if  such  an  undertaklns  be      99,  103,  SI  Pac.  666. 


§  825.  MARINERS  AND  OTHERS  MAT  ASSERT  THEIR  CLAIM  FOR 
WAGES,  NOTWITHSTANDING  PRIOR  ATTACHMENT.  Any  mariner,  boat- 
man, or  other  person  employed  in  the  service  of  the  steamer,  vessel,  or  boat 
attached,  who  may  wish  to  assert  his  claim  for  wages  against  the  same,  the 
attachments  being  issued  for  other  demands  than  such  wages,  may  file  an 
affidavit  of  his  claim,  setting  forth  the  amount  and  the  particular  service 
rendered,  with  the  clerk  of  the  court;  and  thereafter  no  attachment  can  be 
discharged  upon  filing  an  undertaking,  unless  the  amouut  of  such  claim,  or 
the  amount  determined  as  provided  in  the  next  section,  be  covered  thereby, 
in  addition  to  the  other  requirements ;  and  any  execution  issued  against  such 
steamer,  vessel,  or  boat,  upon  judgment  recovered  thereafter,  must  direct  the 
application  of  the  proceeds  of  any  sale : 

1.  To  the  payment  ot  the  amount  of  snch  claims  filed,  or  the  amount  deter- 
mined, as  provided  in  the  next  section,  which  amount  the  clerk  must  insert  in 
the  writ; 

2.  To  the  payment  of  the  judgment  and  costs,  and  sheriff's  fees,  and  must 

direct  the  payment  of  any  balance  to  the  owner,  master,  or  consignee,  who  may 

have  appeared  in  the  action;  but  if  no  appearance  by  them  be  made  therein, 

it  must  direct  a  deposit  of  the  balance  in  court. 

History:    Enacted  March  11,  1872,  sobstantial  re-enactment  ot  |329 
Practice  Act. 


1.  PnrpMw  of  aectioii. — This  section  U 
Intended  to  provide  summary  mode  of  de- 
termining' claims  of  particular  claaa  which 
have  not  been  adjudicated  by  competent 
tribunal.  But  where  such  claims  have  nei- 
ther been  presented  nor  flled  with  court 
according  to  requirements  of  this  section, 
nor  any  suits  been  Instituted  thereon  to 
enforce  them,  but  such  claims  have  been 
filed  and  suits  instituted  tn  court  of  another 
district  or  county,  court  whose  mesne  of 
ilnal  process  has  made  first  actual  seizure 
of  thiner  must  have  exclusive  power  over 
its  disposal,  and  distribution  of  fund  aris- 
ing   therefrom.     The   Judgments    of  other 


courts,  when  properly  authenticated  and 
filed  in  court  havtngr  custody  of  fund,  must 
be  reerarded  as  complete  adjudication  of 
subject-matter  of  litigation  which  they  dis- 
close and  entitle  to  distribution  according 
to  their  respective  merits.  —  Averill  v. 
Steamship  Hartford.  2  Cal.  308,  309. 

As  to  ■eaman's  Uen  for  waces,  see  Kerr'ii 

Cyc.  Civ.  Code.  2d  ed.,  S  3056. 

An  to  MbipmaMter'ji  Hen  for  aOTSUCe*,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed,  9  3019  and  note 
par.  64  and  9  3065. 

As  to  wareii  of  seamen,  see  Kerr's  Cyc. 
Civ.  Code,  2d  ed.,  19  2052  et  seq. 


§  826.    PROOF  OF  THE  CLAIMS  OF  MARINERS  AND  OTHERS.   If  the 

claim  of  the  mariner,  boatman,  or  other  person  filed  with  the  clerk  of  the 
court,  as  provided  in  the  last  section,  be  not  contested  within  five  days  after 
notice  of  the  filing  thereof  by  the  owner,  master,  agent,  or  consignee  of  the 
steamer,  vessel,  or  boat  against  which  the  claim  is  filed,  or  by  any  creditor,  it 
shall  be  deemed  admitted;  but  if  contested,  the  clerk  must  indorse  upon  the 
affidavit  thereof  a  statement  that  it  is  contested,  and  the  grounds  of  the  con- 
test, and  must  immediately  thereafter  order  the  matter  to  a  single  referee  for 
his  determination,  or  he  may  hear  the  proofs  and  determine  the  matter  himself. 

The  judgment  of  the  clerk  or  referee  may  be  reviewed  by  a  court  in  which 
the  action  is  pending  or  a  judge  thereof  immediately  after  the  same  is  given, 
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and  the  judgment  of  the  court  or  judge  shall  be  final.   On  the  review  the  court 

or  judge  may  use  the  minutes  of  the  proofs  taken  by  the  clerk  or  referee,  or 

may  take  the  proofs  anew. 

History:  Enacted  March  11,  1872.  re-enactment  of  {330  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p,  831; 
March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  12. 

§827.   SHERIFF'S  NOTICE  OF  SALE  TO  CONTAIN  MEASUBEMENT, 

TONNAGE,  ETC.   The  notice  of  sale  published  by  the  sheriff  must  contain  a 

statement  of  the  measurement  and  tonnage  of  the  steamer,  vessel,  or  boat,  and 

a  general  description  of  her  condition. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  331  Practice 
Act;  repeal  by  Code  CommlBsion,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  166,  held  unconsUtutional,  see  history,  {  5  ante. 

TITLE  XI. 

OF  PROCEEDING  IN  JUSTICE3'  COURTS. 

Place  of  Trial  of  Actions  in  Justices'  Courts,  §S  832-838. 
Man-neb  or  Commencing  Actions  in  Justices'  Courts,  81839-850. 
Pleadings  in  Justices'  Courts,  §1851-860. 
Provisional  Remedies  in  Justices'  Coobts,  81861-870. 
Judgment  by  Default  in  Justices'  Coubtb,  ||  871,  872. 
TiMB  or  Trial  and  Postponements  in  Justices'  Coubts,  ||  873-877. 
Tbials  in  Justices'  Courts.  S|  878-887. 

Judgments  (Other  than  by  Default)  in  Justices'  Coubts,  ||889d00a. 
Executions  fbom  Justices'  Courts,  §S  901-905. 
Contempts  jn  Justices  '  Courts,  8$  906-910. 
Dockets  or  Justices,  Sg  911-918. 

General  Provisions  Relating  to  Justices'  Coubtb,  ||  919-926. 
Same,   Shall  Claims  Coubts,  H  927, 927p. 


Chapter  I. 
II. 

nL 

IV. 
V. 
VI. 
VII. 
VIIL 
IX. 
X. 
XI. 
XII. 
Zlla. 


CHAPTER  I. 
PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES'  COURTS. 

8  832.  Actions;  in  what  township  or  city  may  8  836.  Proceedings  after  order  changing 
be  commenced.  place  of  trial, 

8  833.  Place  of  trial  may  be  changed  in  cer-  }  837.  Effect  of  an  order  changing  place  of 
tain  cases.  trial.  [Repealed.] 

$  834.    Limitation  on  the  right  to  change.  8  838.    Transfer   of  eases   to   the  superior 

i  835.    To  what  court  transferred.  court. 

§  832.    ACTIONS,  IN  WHAT  TOWNSHIP  OE  CITY  TO  BE  COMMENCED. 

Actions  in  justices'  courts  must  be  commenced,  and,  subject  to  the  right  to 
change  the  place  of  trial,  as  in  this  chapter  provided,  must  be  tried : 

1.  If  there  is  no  juBtices'  court  for  the  township  or  city  in  which  the  defend- 
ant resides — in  any  city  or  township  of  the  county  [in  which]  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and  severally,  bound  in 
any  debt  or  contract,  or  otherwise  jointly  liable  in  the  same  action,  and  reside 
in  different  townships  or  different  cities  of  the  same  county,  or  in  different 
counties — in  the  township  or  city  in  which  any  of  the  persons  liable  may  reside  • 

S013  ' 


Digitized  by 


•  itsa 


ACTIONS— OCR  WHAT  TOWNSHIP.  BTC,  COMHBNCBD. 


Pt.U. 


3.  In  cases  of  injuxy  to  fhe  person  or  property — in  the  township  or  city  where 

the  injury  was  committed,  or  where  the  defendant  resides ; 

4.  If  for  the  recovery  of  personal  property,  or  the  value  thereof,  or  damages 
for  taking  or  detaining  the  same — ^in  the  township  or  city  in  which  the  prop* 
erty  may  be  fonnd,  or  in  which  the  property  was  taken,  or  in  which  the 

defendant  resides ; 

5.  When  the  defendant  is  a  nonresident  of  the  county — ^in  any  township  or 
city  wherein  he  may  be  fonnd; 

6.  When  the  defendant  is  a  nonresident  of  the  state  in  any  township  or  city 
in  the  state ; 

7.  When  a  person  has  contracted  to  perform  an  obligation  at  a  parttonhur 
place,  and  resides  in  another  county,  township,  or  city — in  the  township  or  city 
in  which  such  obligation  is  to  be  performed,  or  in  which  he  resides;  and  the 
township  or  city  in  which  the  obligation  is  incurred  is  deemed  to  be  the  town- 
ship or  city  in  which  it  is  to  be  performed,  unless  there  is  a  special  contract  in 
writing  to  the  contrary; 

8.  When  the  parties  voluntarily  appear  and  plead  without  sununona — in  any 
township  or  city  in  the  state ; 

9.  all  other  cases — in  the  township  or  city  in  which  the  defendant  resides. 

History:  Enacted  March  11,  1872,  founded  on  9  535  Practice  Act, 
as  amended  1853  (Stats.  1863,  p.  276);  amendment  approved  Marcb 
24  1874,  Code  Amdts.  1873-4,  p.  221;  by  Code  Commission,  Act  March 
8  1901  Stats  and  Amdts.  1900-1,  p.  166,  held  unconstitutional,  see 
history'  ft  6  ante;  amendment  approved  March  22,  1907.  Stats,  and 
Amdts.  1907,  p.  878,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  466. 

imnWR— IN  WHAT  TOWNSHIP  OB  tlona  8*8  and  849,  post.— Cole  v.  Fisher,  U 

cSyTO  be  commenced.  Cal-         "3.  6  Pac.  fll6. 

,               .    .  3.    Same  —  Recorder**    conrt    ot    city  of 

1.  Construction  ot  section— Actions   against  Fresno.— JurUdiction  conferred,  by  section 

nonresidents.  806  of  an  act  entitled  "Municipal  Corpora- 

2.  Same— No  repugnancy  between  what  see-     tion  Bill"  (U  Henninsr's  General  Laws,  8d 

tions.  ed.,  p.  2114)  on  recorder's  court  of  city  of 

3  Same— Recorder 'b  court  of  city  of  Fresno.  Fresno  Is  concurrent  with  this  and  next 

/  o                            aan  ™nt— Waiver  of  "uoeeedlng  sections  of  this  chapter  as  to 

4.  Same-With  eectioii  890  post    Waiver  oi  ^^^^^^^  ordinarily  cognizable  in  Justieea- 

objection  to  jurisdiction.        .     .  court,   within   corporate   limits   of   city  of 

5.  Fact  of  defendant's  residence  is  junadic-     Fresno.— Prince  v.  Fresno,  88  Cal.  407,  410; 

tional.  26  Pac.  606. 

6.  Justice's  judgment  as  police  judge  has  no         ^     same— With  .ectlon  890.  post— Waiver 

validity.  of  obJectlOB   to   Jurl«4le(lun. — This  section 

7.  Matters  of  equitable  cognizance.  must  be  consstrued  in  connection  with  section 
8  Suit  for  damages  for  breach  of  contracts     890.  post,  which  provides  for  mode  of  waiv- 

Yenue  '"^  objection  to  jurisdiction  which  Is  fully 

«  n   i.      4.  v..»„»h»  i«  nretnar  tnwnslifn   "  eltectlve  as  voluntary  appearance  wlth- 

9.  Suit  not  brought  in  proper  township-  summons.-McOorray  v.  Superior  Court, 

Effect  of.  Qg^j  267.  74  Pac.  858. 

As  to  jniiticca*  mmA  »oUec  courts,  see.  ante,        s.    Fact  of  defendnnfa  reaideaee  la  )BriN> 

S  85  and  note.  dictlnnal  one  which  law  requires  to  exist, 

J.    Construction    of    section  —  Actions  but  law  does  not  require  that  defendant's 

oRnlBiit  nonresidents.— The  statutes  of  1867-  residence   shall   be   recorded    in   docket  .if 

68.  p.  Bu2,  provided  that  "notlilng  In  this  Justice,  or  be  made  to  appear  In  written 

act  shall  be  considered  to  preclude  bring-  evidence  of  proceedings;  but  fact  of  resl- 

Ing  of  actions  in  Justices'   courts  of  this  dcnce  may  be  proved  by  paroI.—.Tolley  v. 

state  against  any  party  or  parties  residing  Foltz,  34  Cal.  321.  326. 

out  of  state."  Justice's  JudKment  mm  police  Jndire  hRn 

a.  same— No  repusnnney  between  wlint  no  Tnlldity.— It  Is  essential  to  vallditv 

seetloHii. — There  is  no  repugnancy  between  Judgment  that  court  which  rendfr:?  It  sl  n'l 

this  section  and  section  106.  ante,  and  sec-  have  Jurisdiction.    A  Justice  of  peace  i;in 
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try  defendant  only  In  hla  own  court,  and 

no  validity  can  attach  to  his  judgrment  ren- 
dered In  any  other  forum.  Hence,  if  person 
who  Is  at  all  times  Justice  of  peace,  assumes 
to  act  as  Judge  of  police  court,  no  validity 
can  attach  to  his  Judsment  rendered  as 
police  Judge,  for  In  such  case  police  court 
has  no  legnil  existence. — Ex  parte  Olambo- 
nlnl,  117  Cal.  578,  E7S,  676,  49  Pac.  732. 

T.  Hattem  of  eqHltable  coKBlMnee.->-The 
foreclosure  of  mortgagres,  and  sales  of 
premises  for  payment  of  debts  secured 
thereby,  are  all  matters  of  purely  equitable 
coffnisaoce. — Willis  t.  Farley,  24  Cal.  480, 
499. 

8.  Snit  for  danaKes  for  breach  of  coa- 
tmct — Venue. — An  action  brought  In  Jus- 
tices' court  to  recover  damagres  for  breach 
of  contract,  may  be  brought  in  township  or 
city  where  obllEatton  Is  to  be  performed,  or 


In  which  defendant  resides:  and,  If  it  Is 
brought  In  place  where  obligation  Is  to  be 
performed,  summons  may  be  served  out  of 
county  of  Justice  before  whom  action  Is 
brought. — Cole  v.  Fisher,  66  Cal.  441,  448, 
6  Pac.  915.  See  Allen  v.  Napa  Co.,  82  CaL 
.^87,  188,  2^  Pac.  43. 

S.  Fait  Kot  brought  In  proper  township— 
Bllcet  otf-  Jt  record  In  case  does  not  show 
that  suit  was  j-4ught  in  proper  township, 
court  Is  forced  to  nolf  that  proceedings  are 
coram  non  Judlce  and  void.  ts  not  neces- 
sary for  defendant  to  appear  usd  object 
to  Jurisdiction.  He  may  waive  obJeotKA  >v 
voluntary  appearance,  but  Jurisdiction  Is  at 
flrmatlve  matter  to  be  shown  by  record, 
and  question  is  not  whether  defendant  ap- 
peared and  objected,  but  does  affirmative 
matter  safflclently  appear  upon  face  of  rec- 
ord.— ^Lowe  T.  Alexander,  16  Cal.  296,  SOI. 


§833.   PLACE  OF  TRIAL  BIAT  BE  OHANOED  IN  CERTAIN  OASES. 

The  court  may,  at  any  time  before  the  trial,  on  motion,  change  the  place  of 
trial  in  the  following  cases: 

1.  When  it  i^pears  to  the  satisfaction  of  the  jutice  before  whom  the  action 
is  pending,  by  ^davit  of  either  party,  that  snch  justice  is  a  material  witness 
for  either  party ; 

2.  When  either  party  makes  and  files  an  affidavit  that  he  believes  that  he 
can  not  have  a  fair  and  impartial  trial  before  such  justice,  by  reason  of  the 

interest,  prejudice,  or  bias  of  the  justice ; 

3.  When  a  jury  has  been  demanded,  and  either  party  makes  and  files  an 
afiSdavit  that  he  cannot  have  a  fair  and  impartial  trial,  on  account  of  the  bias 
or  prejudice  of  the  citizens  of  the  township  or  city  against  him; 

4.  When,  from  any  cause,  the  justice  is  disqualified  from  acting; 

5.  When  the  justice  is  sick  or  unable  to  act. 

History:    Enacted  March  11.  1872.  founded  on  |  682  Practice  Act, 
aa  amended  1853,  Stats.  1863,  p.  276. 

CHANGING  PLACB  OP  TRIAL. 

1.  Construction  of  section — As  not  applying 

to  criminal  causes, 

2.  Same — As  to  intent  of  legislature. 

3.  Same— Transfer  to  justice  out  of  city,  bnt 

in  same  county. 

4.  Denial  of  motion — Effect  of  on  subsequent 

proceedings. 

5.  Imperative  duty  to  transfer  ease. 

6.  Same— Though  it  baa  already  been  once 

clianged. 

7.  No  right  to  change  on  ground  of  residence. 

8.  Proceeding  for  change  of  venue — What  is 

not. 

See,  also,  Kerr's  Cyc.  Fen.  Code.  2d  ed.. 
1 1431  and  note. 

Am  to  walTer  of  mUJainder  of  cawM*  of 
■etIoB  bj  failure  to  demnr  or  answer*  see, 
ante.  I  430,  note  pars.  94,  96. 

1.  Coastraetlon  of  section — Aa  not  np- 
plrtns  to  criminal  cnnscs. — The  construc- 


tion fflven  this  section  does  not  apply  to 
section  1431  of  the  Penal  Code  applicable 
to  criminal  cases. — Miles  v.  Justices'  Court, 
13  Cal.  App.  464,  465,  110  Pac.  349. 

S.  Same— Aa  to  Intent  ot  leslBlatnrcv— It 

seems  to  have  been  contemplated  by  legis- 
lature In  framing  subdivision  8  of  this  sec-  . 
tlon,  applicable  to  Justices'  court,  that  Jus- 
tice shall  be  relieved  from  ever  delegatlns 
trying  duty  of  deciding  on  question  of  his 
own  disqualification,  and  mere  fact  that 
suitor  In  hla  court  makes  affidavit  of  his 
belief  that  such  justice  is  biased  against 
him,  renders  It  Imperative  upon  Justice  to 
transfer  case  to  some  other  disinterested 
oftlcer. — People  v.  Compton,  123  Cal.  403. 
414,  &6  Pac.  44. 


8.  Same — Transfer  to  Jnntlec  o«t  of  elty, 

bnt  In  unrne  county. — There  was  nothing  In 
section  12  of  act  to  reincorporate  city  of 
San  Diego  (Stats.  1876-76,  p.  812)  showing 
that  this  section  and  section  836,  fiont.  are 
not  applicable  to  case  which  was  properly 
ItU 
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brought  before  Jastlce  of  that  city,  and  at 
special  Instance  and  request  of  city  was 
transferred  to  Justice  out  of  city  but  In 
same  county.  That  act  does  not  say  that 
judvm«nt  shall  not  be  recovered  before  any 
Justice  out  of  city. — Palmer  v.  Snyder,  67 
Cal.  106,  106,  7  Pac.  196. 

4.  DcBlal  of  motion— Eff ret  of  oa  anbse- 
vneMt  pvocccdlaica.-- Conceding  that  subdi- 
vision 2  of  this  section  was  mandatory  and 
that  defendant's  motion  for  change  of 
venue,  based  on  affidavit  stating  that  he 
believes  that  lie  can  not  have  fnlr  trial  be- 
fore justice  by  reason  of  Interest,  prejudice, 
and  bias  of  Riicli  Justice,  is  denied.  It  does 
not  follow  that  all  subsequent  proceedings 
are  without  Jurisdiction. — Kltzman  v.  Burn- 
ham,  114  Cal.  &22.  624,  625,  46  Pac.  379. 

0.  Imperative  dmtj  to  traaafcr  caae. — 
Subdivision  2  of  this  section  is  found  In 
section  S82  of  Practice  Act.  Place  of  trial, 
where  action  is  commenced  In  Justices' 
court,  must  be  changed  when  either  party 
makes  and  files  an  affidavit  that  he  believes 
that  he  can  not  have  fair  and  Impartial 
trial  before  such  Justice,  and  by  reason  of 
IntereBt,  prejudice,  or  bias  of  Justice.  Under 
(his  law.  It  has  always  been  held  that  niing 


of  affidavit  In  conformity  with  its  provi- 
sions makes  It  duty  of  Judge  to  transfer 
cause. — People  v.  Compton,  123  Cal.  40a.  413. 
66,  Pac.  44. 

6.  Sane  —  Though  it  ha*  alreadr  been 
OBCP  chnnged. — It  would  seem  that  Upon 
Sling  of  affidavit,  as  required  by  statute,  IL 
would  be  duty  of  Justice  not  to  try  case, 
but  to  transfer  It:  and  fact  that  it  had  al- 
ready been  changed  once  can  make  no  dif- 
ference, as  object  of  law  is  to  provide 
parties  with  disinterested,  unprejudiced, 
and  unbiased  tribunal  to  adjudicate  their 
cause. — People  ex  rel.  Flagley  v.  iiubbard. 
22  Cal.  34,  37. 

An  to  llmltntlon  on  right  to  ehancr  place 
of  trim,  see,  post,  j  834. 

7.  No  right  to  chanfce  on  ground  of  reiaU 
dence. — There  is  no  right  to  have  change 
of  place  of  trial  of  action  pending  in  Jus- 
tices' court  upon  ground  of  residence. — Pow- 
ell V.  Sutro.  80  Cal.  559.  561,  22  Pac.  308. 

6.  Proceeding  for  chaage  of  venue— 
What  In  not. — A  proceeding  for  transfer  of 
cause  from  state  to  federal  court  Is  not  pro- 
ceeding for  change  of  venuo. — Ritzman  v. 
Burnham,  114  Cal.  622.  624,  626,  46  Pac.  379. 


§  834.  LIMITATION  ON  THE  BIGHT  TO  CHANGE.  The  place  of  trial 
pan  not  be  changed,  on  motion  of  the  same  party,  more  than  once,  upon  any  or 
all  the  grounds  specified  in  the  first,  second,  and  third  subdivisions  of  the  pre- 
ceding section. 

History:    Enacted  March  11,  1S72. 

§  835.  TO  WHAT  COURT  TRANSFERRED.  When  the  court  orders  the 
place  of  trial  to  be  changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  partias  may  agree  upon;  and  if  they  do  not  so  agree,  then  to  another 
justices'  court  in  the  same  county. 

History:    Enacted  March  11,  1872. 

§836.   PROCEEDINGS  AFTER  ORDER  CHANGING  PLAGE  OF  TRIAL. 

After  an  order  has  been  made,  transferring  the  action  for  trial  to  another  court, 
the  following  proceedings  must  be  had : 

1.  The  justice  ordering  the  transfer  must  immediately  transmit  to  the  justice 
of  the  court  to  which  it  is  transferred,  on  payment  by  the  party  applying,  of 
all  the  costs  that  have  accrued,  all  the  papers  in  the  action,  together  with  a 
certified  transcript  from  his  docket  of  the  proceedings  therein ; 

2.  Upon  the  receipt  by  him  of  such  papers,  the  justice  to  whom  the  case  is 

transferred  has  thereafter  the  same  jurisdiction  over  the  action  as  though  it  had 

been  commenced  in  his  court. 

History:  Enacted  March  II,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  166,  held  unconstitu- 
tional, see  history,  16  ante;  amendment  approved  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  879,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  466. 

1.    Constructlan  of  aectloa. — This  section  his  oRlce  outside  corporate  limits  of  such 

authorizes  an  action  to  recover  fine,  com-  city,  but  In  same  county. — Palmer  v.  Buy- 

menced  before  Justice  of  city  of  San  Diego,  der,  67  Cal.  105,  106,  7  Pac.  196. 
to  be  transferred  for  trial  to  Justice  having 
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pealed.] 


EF7E0T  OF  AN  OBDEB  OHANOINa  PLAGE  OF  TBIAL.  [Be- 

HIttory:  Enacted  March  11.  1872;  repeal  by  Code  Commission,  Act 
March  8,  1901,  State,  and  Amdts.  1900-1,  p.  167,  held  unconstitutional 
see  history,  { 6  ante;  repeal  approved  March  22,  1907,  Stats,  and 
Amdte.  1907,  p.  879.  Kerr's  Stats,  and  Amdts.  1906-7.  p.  467. 

§  838.   TRANSFER  QF  OASES  TO  THE  SXTPEBIOB  COURT.  The  parties 

to  an  action  in  a  justices'  court  can  not  give  evidence  upon  any  question  which 
involves  the  title  or  possession  of  real  property,  or  the  legality  of  any  tax, 
impost,  assessment,  toll,  or  municipal  fine;  nor  can  any  issue  presenting  such 
question  be  tried  by  such  court;  and  if  it  appear,  from  the  answer  of  the 
defendant,  verified  by  his  oath,  that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or  possession  to  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  the  justice  must 
suspend  all  further  proceedings  in  the  action  and  certify  the  pleadings,  and, 
if  any  of  the  pleadings  are  oral,  a  transcript  of  the  same,  from  his  docket  to 
the  clerk  of  the  superior  court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  superior  court  shall  have  over  the 
action  the  same  jurisdiction  as  if  it  had  been  commenced  therein;  provided, 
that  in  cases  of  forcible  entry  and  detainer,  of  which  justices*  courts  have 
jurisdiction,  any  evidence,  otherwise  competent,  may  be  given,  and  any  ques- 
tion properly  involved  therein  may  be  determined. 

History:  Bnacted  March  11,  1872,  foonded  on  |681  Practice  Act; 
amendment  approved  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  18. 

TKANSFEB  TO  SUPERIOR  COURT. 

1.  Action  for  damages  by  treBpassing 
Btock— Less  than  three  hundred  del* 
lars. 

8.  Action  for  damages  for  negligently 
killing  stock — Title,  ete.,  to  realty 
involved  —  Justices'  court  without 
jurisdictira. 

8.  Same  —  Same  —  Necessarily  involves 

title  to  land. 

4.  Same- — Same  —  Removal  of  cause  — 

Verified  answer  not  necessary,  when. 

5.  Action  of  forcible  entry  and  detainer. 
6-  S.  Action  of  unlawful  detainer. 

9.  Action  on  promissoiy  note — Defense  of 

failure  of  consideration, 

10.  Amendments  in  superior  court — Allow- 

ance of. 

11.  Same — ^Effect  of,  on  gnrisdiction  of  su- 

perior court. 
12,13.  Construction  of  section « As  to  par* 


14.  Same — No  evidence  can  be  received, 

when. 

15.  Lnproper  eertifieation  of  cause— Effect 

of. 

16.  InsufBciency  of  affidavit. 

17, 18.  Jurisdiction,  in  general. 

19.  Jurisdiction  of  old  district  court. 


20.  Jurisdiction  of  superior  court — Acqui* 
sition  of. 

21.  Same — How  invoked. 

22.  Same — How  not  affected. 

23.  Same — Must  appear  on  face  of  plead- 
ings. 

24.  Same — Original  jurisdiction. 

25.  Same — Same — Not  conferred  by  filing 
of  pleadings  certified  by  justice. 

26.  Same — Same — Not  obliged  to  revereo 
and  remand,  when, 

27.  Same — Same — Whether  involution  be 
incidental  or  not. 

28.  Same — Recovery  of  city  taxes  in  police 
court. 

29.  Justice  of  the  peace  —  Can  not  sum- 
marily devest  himself  of  jurisdiction. 

30.  Same — Jurisdiction  of,  where  title  is 
not  in  issue. 

31.  Same — No  authority  to  certify^  when. 
82,83.  Same — Same— Suit  on  note  given  for 

"assessment." 

8^8fi.  Same  —  When  case  does  not  involve 
title  or  possession. 

80.  Opinions  of  witnesses  not  evidence  of 
title. 

87.  Befusal  of  jiutiee  to  certify — Review 

on  appeal. 

88,80,  Transfer  is  proper — Where  legality  of 
tax  is  involved. 
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40,  Same — Where  question  of  title  or  poi- 

session,  etc.,  is  involved. 

41.  Transfer  of  cause  from  police  court. 
42,  43.  Same — Case  overruled. 

44.  Same  —  Ousting  jurisdiction  of  police 

court. 

45.  Unverified  answer — Does  not  oust  court 

of  jurisdiction, 

46.  Same — Effect  of,  as  to  evidence. 

47.  Same — Facts  eonstitate  test  of  juris* 

diction. 

48.  Same — When  not  reqnired. 

1.  Action  tor  damaKca  by  trcoMasfnr 
■toek— LcM  tkaa  tkree  ksndred  dollars. — 

An  action  for  damages  of  less  than  three 
hundred  dollars  for  Injuries  caused  by  tres- 
passing cattle  under  act  of  March  23,  1907, 
may  be  brought  In  Justices'  court.  The  "law- 
ful possession"  mentioned  in  that  statute 
means  only  peaceable  and  quiet  possession, 
or  "actual  possession,"  and  such  being  a 
mere  Incident  and  not  the  basis  of  the  ac- 
tion may  be  shown  in  the  Justices'  court. — 
FIsch  V.  Nice,  12  Cal.  App.  60,  62,  106  Pac. 
C98. 

3.  ActloB  tor  damHKM  for  ■cclUccntlT' 
kUllas  stock — Title,  etc..  to  realty  iBvolrcd 
~Ja«tteea'    court    witkont  JnrledlctloB^— 

Where  the  title  to  real  property  Is  put  in 
Issue  by  th«  complaint,  if  It  Is  necessarily 
Involved  In  determining  the  cause  between 
the  parties.  It  follows  that  the  Justices' 
court  in  which  such  complaint  is  flied  has 
no  Jurisdiction  to  try  the  cause,  under  the 
provisions  of  above  section. — Cloudthlrst  v. 
Southern  Pac.  R.  Co.,  —  CaL  App.  — .  193 
Pac.  796. 

3.  Sane  —  Sane  —  NeeesMrlly  Involves 
title  to  land. — An  action  brought  under  sec- 
tlon  485  of  Civil  Code,  to  recover  damages 
against  a  railroad  corporation  tor  negli- 
gently killing  stock  necessarily  involves 
the  ownership  or  possession  of  real  prop- 
erty, and  therefore  a  Justices'  court  has  no 
Jurisdiction  to  try  such  action. — Cloudthlrst 
V.  Southern  Pac.  R.  Co.,  —  Cal.  App.  — , 
193  Pac.  796,  following  doctrine  In  Holman  v. 
Taylor,  31  Cal.  338;  Boyd  v.  Southern  Cal. 

R.  Co.,  126  Cal.  571,  68  Pac.  1046;  Wills  v. 

^outhern  Pac.  R,  Co.,  31  Cal.  App.  723.  161 
1*BC.  601. 

4.  Sane— Same— Removal  of  eanse— Vevw 
tfled  anawer  not  nceessary,  wben. — In  those 
jases  in  which  It  appears  from  the  face  of 
the  complaint  that  the  title  to  or  posses- 
sion of  real  property  Is  necessarily  Involved 
In  the  Issues  presented,  the  defendant 
may  have  the  cause  removed  to  the  superior 
court  without  fltlng  a  verified  answer.  A 
verified  answer  Is  required  In  those  cases 
only  in  which  the  want  of  Jurisdiction  of 
the  Justices*  court  does  not  appear  from 
the  face  of  the  complaint. — Cloudthlrst  v. 
Southern  Pac.  R.  Co.,  —  Cal.  App.  — ^  19S 
Pac.  7>6. 

As  to  efleet  of  aaawc*  being  naTorUcd, 

see  par.  461,  this  note. 


S,    Action  of  forcible  entry  and  detainer. 

— Statutory  provisions  relating  to  proceed- 
ings In  forcible  entry  and  detainer  in  this 
state  are  to  be  construed  to  Include  pro- 
ceedings In  "unlawful  detainer."  To  sus- 
tain such  proceeding,  the  facta  must  show 
an  express  letting  of  the  lands  or  show  Im- 
pliedly at  least  that  the  defendant  occu- 
pies as  a  tenant  of  the  plaintiff,  and  this 
must  be  something  more  than  a  mere  quasi 
tenancy. — Richmond  v,  Superior  Court,  9 
Cal.  App.  62,  64,  98  Pac.  67. 

S,    Action  of  onlawfnl  detainer.  If  It  be 

found  that  the  defendants  were  not  the 
tenants  of  the  plaintiff,  the  action  must 
fail. — Richmond  v.  Superior  Court,  9  Cal. 
App.  <2,  64,  B8  Pac.  E7. 

7.  In  action  of  unlawful  detainer,  the 
Justices'  court  has  Jurisdiction  to  try  the 
question  whether  or  not  the  relation  of 
landlord  and  tenant  existed,  in  order  to 
determine  whether  the  question  of  title  is 
Involved. — Richmond  v.  Superior  Court,  9 
Cal.  App.  62,  66,  98  Pac.  67. 

8.  Where  the  action  is  for  unlawful  hold- 
ing over  after  the  lease  has  determined, 
the  title  may  become  Involved  in  some 
cases,  and  where  this  Is  the  case,  removal 
may  be  required,  but  each  case  Is  to  be  con- 
strued with  relation  to  the  issues  neces- 
sarily involved  in  its  determination. — Rich- 
mond V.  Superior  Court,  9  Cal.  App.  62,  64, 
98  Pao.  B7. 

9.  Action  on  promlwBory  note— Defense  of 
failure  of  eonsideratlan.— Where  defendant 
by  verilled  answer  bases  his  defense  to  an 

action  on  a  promissory  note  upon  a  failure 
of  consideration  In  that  the  plaintiff  had  no 
title  to  property  contracted  to  be  trans- 
ferred, he  Is  bound  to  offer  evidence  to 
show  the  plaintift  was  not  the  owner  of  the 
real  property  and  the  court  was  required 
to  decide  whether  he  was  or  was  not  such 
owner  and  the  case  was  therefore  a  proper 
one  to  be  transferred  to  the  superior  court 
under  the  provisions  of  this  section. — Dun- 
gan  v.  Clark,  169  Cal.  SO,  112  Pac  718. 

10.  Amendments  In  anperlar  conrt— Al- 
lowance of, — When  case  has  been  trans- 
ferred from  Justices'  court  to  superior  court 
under  provisions  of  this  section,  amend- 
ments may  be  allowed  to  same  extent  as  if 
action  had  been  commenced  In  superior 
court. — Baker  v.  Southern  Cal.  R.  Co.,  114 
Cal.  BOl,  G06,  44  Pac.  604. 

11.  Same— Ellect  of,  on  Inrlsdlctlon  of 
■nperter  eonrt. — When  case  commenced  In 
Justices'  court  has  been  certified  to  superior 
court  under  provisions  of  this  section,  any 
amendment  made  In  case  which  does  not 
eliminate  facts  upon  which  right  to  trans- 
fer of  case  to  superior  court  depended,  does 
not  affect  Jurisdiction  of  last  named  court. 
—Baker  v.  Southern  Cal.  R.  Co,  114  Cal 
601,  606,  40  Pac.  004. 

12.  Conatnietton  of  section— Aa  to  pnr- 
*o«e. — It  Is  conceivable  that  author  of  this 
section  was  of  opinion  that  title  or  right 
to  possession  of  real  property  was  not  in- 
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volved  unless  an  Issue  to  be  tried  was 
raised,  but  considering  decisions  of  this 
court,  that  view  can  not  be  nialntalned.  It 
seems  that  defendant  could  not  make  such 
an  Issue  save  by  verified  pleading. — Boyd 
V.  Southern  Cal.  R.  Co.,  126  Cal.  571,  &74, 
58  Pac.  1046. 

13.  The  purpose  of  this  section  la  to 
secure  to  the  superior  court  the  right  to 
hear  and  determine  the  causes  that  are  by 
the  constitution  placed  within  itfl  Jurisdic- 
tion.— Dungan  v.  Clark,  1B9  Cal.  SO,  IIS  Pac. 
718. 

14.  Sate-  -Wo  wMcHee  caa  ba  received, 
wkcH. — ^If  any  question  involving  legality  of 
any  tax,  impost,  assessment,  toll,  or  munici- 
pal One  Is  made  in  case  originating  In 
Justices'  court,  tt  must  be  by  answer,  veri- 
fied by  oath  of  defendant;  and,  unless  so 
raised,  no  evidence  as  to  such  legality  can 
be  received.— Williams  v.  Mecartney,  69  Cal. 
666,  668.  11  Pac.  186. 

16.  Improper  ecrtUeatlon  of  eaase— Bf- 
feet  of. — If  Justice  of  peace  Improperly  cer- 
tlfles  case  to  superior  court,  case  Is  legally 
before  superior  court  for  determination; 
having  no  Jurisdiction  thereof,  superior- 
court  oommita  no  error  In  denying  motion 
for  change  of  venue. — ^McAliater  v.  TIndal, 
1  Cal.  App.  Sf<,  81  Pac.  1117. 

16.  XaevfletoBer  of  aSdavlt. — AQIdavIt 
for  transfer  of  case  from  Justice  of  peace 
to  superior  court  under  this  section,  is  in- 
suOlcient  where  It  merely  gives  statement 
of  opinion  of  afflant  that  title  of  real  estate 
would  be  brought  Into  Issue  on  trial.  Facts 
should  be  stated  from  which  such  conclu- 
sion would  follow. — McAUster  v.  TIndal,  1 
Cal.  App.  236,  81  Pac.  1117, 

17.  JoTlfldletlon  1b  general. — Jurisdiction 
of  court  over  any  subject-matter  that  Is  not 
included  within  its  general  Jurisdiction 
must  appear  upon  record  of  Its  proceedings. 
— Ralsch  v.  Sausallto  L.  A  F.  Co.,  131  Cal. 
216,  217,  63  Pac.  S46. 

18.  Jurisdiction  of  the  superior  court 
over  an  action  transferred  to  It  under  this 
section  can  not  be  afFected  by  the  fact  that 
the  court  finds  against  the  contention  of 
the  defendant. — ^Dungan  T.  Clark,  159  Cal. 
80,  112  Pac.  718. 

19.  Jarisdlclloa  of  old  dlstrlet  court 
under  this  section  was  special,  and  that 
court  could  hear  and  determine  cause  trans- 
ferred to  It  only  after  pleadings  before 
Justice  were  filed  with  Its  clerk.  The  dis- 
trict court  bad  Jurisdiction  only  because 
pleadings  had  before  Justice,  and  filed  with 
Its  clerk,  presented  Issue  of  legality  of  va- 
lidity of  tax  or  Impost;  and  It  could  then 
take  Jurisdiction  only  for  purpose  of  trying 
such  issue,  and  where  amount  was  less  than 
three  hundred  dollars  Justices'  court  had 
Jurisdiction  to  pan  upon  every  other  Issue. 
Such  action  had  to  be  tried  and  determined 
in  district  court  upon  pleadings  In  Justices' 
court. — City  of  Santa  Crus  v.  Banta  Crui  R. 
Co.,  68  Cal.  143,  147. 


SUPERIOR  COVRT.  t  8S8 

SO.  JnrlsdletioB  of  Moperlor  coort  — •  Ae- 
qnlsltlon  of. — Superior  court  can  not'  exer- 
cise Jurisdiction  In  any  Instance  until  after 
It  has  acquired  It,  and  It  can  acquire  It  only 
In  mode  prescribed  by  statute.  Mere  fact 
that  Justice  of  peace  certifies  to  county 
clerk  pleadings  in  case  pending  before  him 
does  not  confer  Jurisdiction  upon  superior 
court  of  matter  of  which  Jurisdiction  has 
not  been  conferred  upon  It  by  constitution. 
Nor  does  it  acquire  Jurisdiction  of  parties 
to  said  cause  by  thereafter  determining 
that  tt  has  Jurisdiction,  and  by  proceeding 
in  trial  of  cause  and  rendering  Judgment 
therein. — Arroyo  D.  &  W.  Co.  v.  Superior 
Court,  98  Cal.  47,  S2,  27  Am.  St.  Rep.  »1, 
28  Pac  84. 

31.  9amc— How  Invoked. — ^Plaintiff  may 
invoke  Jurisdiction  of  superior  court  when 
title  or  right  of  possession  of  real  estate  is 
involved.  Irrespective  of  amount  of  his 
money  demand,  by  alleging  that  fact  in  his 
complaint  when  setting  forth  matters  out 
of  which  question  arlaes;  but  when  his  de- 
mand la  for  less  than  three  hundred  dollars, 
and  he  brings  an  action  therefor  in  Justices' 
court  without  showing  that  such  question 
is  Involved,  defendant.  It  he  would  Invoke 
Jurisdiction  of  superior  court,  must  comply 
with  procedure  authorised  therefor.  — 
Ralsch  V.  Sausallto  U  A  F.  Co.,  181  Cal.  216, 
817,  68  Pac.  848. 

23.    Sane  —  How  aCectcd.  —  Where 

case  has  bpen  certified  to  superior  court 
under  provisions  of  this  section,  and 
amended  complaint  In  case  shows,  upon  Its 
face,  that  title  or  possession  of  real  prop- 
erty Is  necessarily  involved  In  action.  Juris- 
diction of  superior  court  Is  not  affected. — 
Baker  v.  Southern  Cal.  R.  Co.,  114  Cal.  601, 

606,  46  Pac  C04. 

tt.  SaiBe— ^ttst  appear  oB  teee  of  plead- 
iaga. — Jurisdiction  of  superior  court  must 
appear  on  face  of  pleadings  certified  to  It 
by  Justice  of  peace,  and  any  amendment  of 
pleadings  which  would  show  that  Justice 
had  Jurisdiction  to  try  case  would  doubtless 
Justify  court  In  remanding  It.  —  Baker  v. 
Southern  Cal.  R.  Co.,  114  Cat  601,  606,  46 
Pac  604. 

34.  Same  —  Ortgiaal*  Jarlsdletlon. — ^Jurls- 
dlctlon  exercised  by  superior  court  under 
this  section  is  original  and  not  appelflate. — 
Baker  v.  Southern  CaL  R.  Co.,  114  Cal.  601, 

607,  46  Pac.  604. 

2S.  Sane— Same— Not  eoafened  hr  'llaK 
of  pleadings  certlAed  Jnstiee. — Jurisdic- 
tion exercised  by  superior  court  under  pro- 
visions of  this  section  is  original,  and  not 
appellate,  and  provision  In  this  section,  that 
"from  time  of  filing  such  pleadings  or  tr&ns- 
scrlpt  with  clerk,  superior  court  shall  have 
over  action  same  Jurisdiction  as  If  It  had 
been  commenced  therein,"  implies  that  If  It 
would  have  had  no  Jurisdiction  over  action 
If  It  had  been  commenced  therein.  It  can 
have  no  Jurisdiction  by  filing  of  pleadings 
certified  by  Justice. — Arroyo  D.  &  W.  Co.  v. 
Superior  Court,  92  Cal.  47,  61,  27  Am.  St. 
Rep.  91,  28  Pac.  64. 
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20.  Sam«— Same— Not  obllsed  to  reverse 
and  '  remand,  when.  —  Superior  court  has 
original  Jurisdiction  of  all  questions  per- 
taining to  possession  of  real  property;  and, 
whera  an  action  waa  commenced  In  Jus- 
tices' court,  and  Involved  title  and  posaes- 
slon  of  real  property,  and  an  appeal  was 
taken  to  superior  court,  the  superior  court 
may  act  In  matter  In  exercise  of  its  original 
Jurisdiction,  and  is  not  obliged  to  reverse 
Judgment  of  Justice  of  peace  and  remand 
case  for  purpose  of  having  1^  presented  to 
superior  court  under  this  action  In  order  to 
obtain  original  Jurisdiction  to  try  It,  as 
superior  court  has  such  original  Jurisdiction 
without  this  circuitous,  dilatory,  and  vain 
process. — Hart  v.  Carnall-Hoplclns  Co.,  103 
Cal.  182.  138,  140,  141.  87  Pac.  196. 

ST.  gaaie— gamg— WhetliCT  lavolntloa  b« 
laeldental  or  aot. — If  issue  of  title  or  pos- 
session Is  so  Involved  In  an  action  that  It 
must  be  decided  In  order  to  determine  case, 
superior  court  has  original,  and  supreme 
court  appellate.  Jurisdiction,  whether  in- 
volution may  be  said  to  be  Incidental  or 
not. — Hart  v.  Carnall-Hopklns  Co.,  103  Cal. 
132,  142,  3?  Pac.  198. 

28.  Same — RccovecT  of  city  taxes  la  po- 
lice  conrt,^ — Superior  court  has  Jurisdiction 
of  an  action  to  recover  city  taxes  assessed 
against  property;  but  if  such  action  is 
brought  in  police  court,  which  renders 
judgment  therein,  and  appeal  Is  taken  to 
superior  court,  last  named  court  has  no  ap- 
pellate Jurisdiction  in  matter,  because  Judg- 
ment of  police  court  Is  void,  but  such  fact 
does  not  affect  original  Jurisdiction  of  supe- 
rior court,  notwithstanding  irregular  man- 
ner In  which  it  has  acquired  Jurisdiction 
over  parties. — City  of  Santa  Barbara  v.  El- 
dred,  96  Cal.  878,  881,  30  Pac.  E6Z. 

29.  Justice  of  tke  peace — Can  aot  anm- 
narlly    devest    litnwcif    of  JarUdlctioa. — 

While  justice  of  peace  has  Jurisdiction  to 
pass  upon  any  question  of  fact  or  of  law 
which  is  involved  In  trial  of  an  issue  prop- 
erly before  him,  so  that  his  judgment  will 
be  binding  upon  parties  In  absence  of  ap- 
peal or  review,  yet  he  has  not  summary 
power  to  devest  himself  of  Jurisdiction  or  to 
transfer  cause  which  Is  within  bis  Jurisdic- 
tion to  tribunal  which  has  no  Jurisdiction 
to  determine  it. — Arroyo  D.'ft  W.  Co.  v.  Su- 
perior Court.  92  Cal.  47,  BO,  27  Am.  Bt.  Rep. 
91,  28  Pac.  54. 

30.  Same — Jarlsdietlon  of,  where  title  Is 
not  In  Insae. — Justices'  jurisdiction  may  be 
sustained  in  tax  suit  where  title  to  real 
property  has  not  been  put  in  issue. — WiUard 
City  V.  Woodland,  7  Utah  192,  198,  28  Pac. 
284. 

Bl.    Same-^o  aathortty  to  eertlfy.  when. 

— Under  this  section  a  Justice  has  no  author- 
ity to  certify  pleadings  to  superior  court, 
nor  will  superior  court  obtain  Jurisdiction 

of  case  by  his  certifying  them  to  It,  unless 
defendant  shall  have  presented  in  Justices' 
court  an  answer,  verified  by  his  oath,  that 
question  mentioned  In  thi»  section  is  necea- 
sarily  involved  in  determination  of  action. 


When  case  Is  thus  certified  to  superior 
court,  Juriadiction  exercised  by  It  Is  not  an 
appellate  Jurisdiction,  but  Is  original  Juris- 
diction given  it  over  this  question  by  con- 
stitution.— Ralsch  V.  Sausallto  L.  ft  F.  Co., 
131  CaL  SIS,  217.  63  Pac.  34«. 

32.  Same— Sam^-Snlt  on  aote  vtven  tor 
■teseasment." — If  note  for  twenty-one  dol- 
lars Is  executed  to  private  corporation  in 
payment  of  pretended  assessment  upon  Its 
capital  stock  and  stilt  la  brought  upon  note, 
and  defendant  attacks  note  upon  ground 
that  assessment  for  which  it  was  given  la 
illegal.  Justices*  court  has  jurisdiction,  not 
only  of  amount  In  controversy,  but  to  de- 
termine all  questions  relating  to  assess- 
ment, and  Is  not  authorized  to  certify  plead- 
ings to  superior  court,  as  such  superior 
court  has  no  Jurisdiction  to  determine  ques- 
tion.— Arroyo  D.  ft  W.  Co.  v.  Superior  Court, 
92  Cal.  47,  <f,  60,  27  Am.  6%.  Rep.  91,  28 
Pac.  64. 

33.  Term  "assessment"  used  In  article  VI 
section  B  of  constitution,  does  not  Include 
Instalments  or  "calls,"  which  are  some- 
times termed  assessments,  made  under  pro- 
vision of  Civil  Code  section  331  by  privaf 
corporation  upon  its  stockholders  in  ac- 
cordance with  agreement  upon  their  part, 
express  or  implied,  to  pay  Into  Its  treasury 
amount  subscribed  by  them  to  its  capital 
stock.  It  has  reference  to  such  assessments 
only  as  are  authorized  by  those  provisions 
of  constitution  which  relate  to  review  and 
taxation,  and  to  such  as  may  be  made  un- 
der authority  of  municipal  or  other  public 
corporation  for  purpose  of  meeting  cost  or 
expense  of  some  public  improvements.  A 
Justices'  court,  therefore,  has  full  power  to 
determine  all  questions  relating  to  an  as- 
sessment upon  corporate  stock,  when  such 
questions  are  brought  before  It.  and  amount 
Is  within  its  Jurisdiction. — Arroyo  D,  &  W. 
Co.  v.  Superior  Court,  92  Cal.  47,  50,  27  Am. 
St.  Rep.  91,  28  Pac.  54. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed..  j  331 
and  note. 

S4.  Sane— Wbea  case  does  not  Involve 
title  or  posscssloa. — Where  title  or  posses- 
sion of  real  property  Is  Incidentally  brought 
Into  action,  or  Is  only  collaterally  in  ques- 
tion. It  can  not  be  said  that  case  involves 
title  or  possession, — Copertlnl  v.  Opper- 
mann.  70  Cal.  181,  184,  185,  18  Pac.  260. 

35.  In  action  to  recover  deposit  made  by 
purchaser  under  executory  contract  for  sale 
of  land,  by  which  he  agreed  to  purchase,  if 
title  was  good,  and  if  not,  that  deposit 
should  be  returned,  title  is  not  directly 
drawn  in  question  by  evidence  which  tends 
to  prove  averments  of  his  complaint,  and 
that  abstract  of  title  with  which  he  was 
furnished  disclosed  that  "two  unpaid  mort- 
gages encumber  the  land,"  etc..  and  that 
upon  ascertaining  fact  he  declined  to  com- 
plete purchase,  and  demanded  return  of 
money  which  he  had  paid. — Schroeder  v. 
Wlttram.  06  Cal.  636.  638,  6  Pac.  737. 

3S.  Opinion*  of  wltnemieN  not  evidence  of 
title. — Opinions  of  witnesses  as  to  title  of 
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real  property  are  not  evidence  of  title. — 
Schrseder  t.  Wlttram,  66  Cal.  636,  638,  6 
Pac.  737. 

37.  Rcfwwl  of  Jnatlee  to  ecrtUy— Review 
am  appeal. — Refusal  of  Justice  to  certify 
pleadings  to  higher  court,  vhen  It  ought  to 
be  done.  Is,  If  followed  by  Judgment  against 
defendant,  subject  to  review  on  appeal. — 
Clark  V.  Mlnnls,  60  Cal.  509.  610. 

88.  Trams  ler   Is  propel^— Where   legal  It  r 

of  tax  l«  Involved. — Where  It  appears  from 
answer  of  defendant  In  Justices'  court,  verl- 
fled  by  his  oath,  that  determlnaion  of  ac- 
tion would  necessarily  involve  legality  of 
license  tax  sued  for.  Justice  should  suspend 
proceeding  and  certify  pleadings  to  supe- 
rior court. — County  of  Monterey  v.  Abbott, 
77  cal.  641,  S42,  IS  Pac.  113,  20  Pac.  73. 

89.  If  defendant,  In  an  action  commenced 
In  Justices'  court,  flies  verifled  answer.  In 
which  he  avers  Illegality  of  taxes,  such  an- 
swer makes  It  necessary  for  Justice  to  sus- 
pend all  further  proceedings,  and  certify 
case  to  superior  court. — Powell  v.  Sutro,  80 
Cal.  559,  560.  662,  22  Pac.  808. 

40.  Same —  Where  qnestlon  of  title  or, 
poMewion,  etc.,  le  lavolved. — It  Is  proper  to 
transfer  an  action  brought  In  Justices' 
court,  where  an  answer  Is  flled  alleging 
that  determination  of  action  necessarily  In- 
volves question  of  title  to,  or  possession  of. 
real  property. — Baker  v.  Southern  Cal.  R. 
Co.,  126  Cal.  516.  68  Pac.  1055. 

41.  Traosfer  of  caaite  from  pallrr  court 
to  district  court  was  authorized  under  this 
section  where  legality  of  tax  was  denied  by 
answer. — City  of  Santa  Barbara  v.  Stearns, 
61  Cal.  499,  501. 

42.  Same— Cane  overraled. — This  section 
authorizes  transfer  of  cause  from  police 
court  to  superior  court,  where  answer 
raises  an  issue  as  to  legality  of  tax  sought 
to  be  recovered,  and  it  is  duty  of  court  to 
transfer  action  to  superior  court  for  trial 
upon  such  answer  being'  flled.  —  City  of 
Santa  Barbara  v.  Eldred.  96  Cal.  378.  380, 
30  Pac.  562. 

48.  OTerrollngi  City  of  Santa  Cruz  v. 
Santa  Cruz  R.  Co.,  66  Cal.  143.  148. 

44.  Same— Ousting  Jnrledlcilon  of  police 
court. — Where  an  action  Is  brought  In  po- 
lice court  to  recover  city  taxes  assessed 


against  property,  and  answer  discloses 
tacts  which  require  transfer  of  cause  to 
superior 'court,  police  court  la  ousted  of  its 
Jurisdiction,  from  time  of  filing  of  such  an- 
swer, to  proceed  further  upon  merits  pre- 
sented by  pleadings,  and  if  it  renders  Judg- 
ment, such  Judgment  Is  void. — City  of  Santa 
Barbara  v.  Eldred,  96  Cal.  378,  380.  30  Pac. 
662. 

4fi,  Unvcrlfled  ansvrcr— Dock  not  oust 
court  of  Jurisdiction. — An  unverified  answer 
consisting  of  general  denial  of  allegations 
of  complaint  In  Justices'  court  and  motion 
to  transfer  action  to  superior  court  on 
ground  that  title  to  real  property  is  in- 
volved, does  not  oust  Justices'  court  of  Its 
Jurisdiction.  The  Justice  Is  called  on  to 
transfer  cause  only  when  verifled  answer 
Is  filed  as  required  by  this  section,  and, 
until  this  Is  done.  Justice  does  not  err  In 
proceeding  with  cause. — Schroeder  v.  Wlt- 
tram, 66  Cal.  63<,  641.  6  Pac.  737. 

Aa  to  vcvMed  muwcc  not  required  whore 
complalut  shows  want  of  Jurlsdictiou  oa  Its 
face,  see  par.  4,  this  note. 

4*.  Suase-^fleet  of,  aa  to  CTldenec-^ 
Language  of  this  section  Is  clear  and  ex- 
plicit to  effect  that  parties  are  not  allowed 
to  give  evidence  on  any  question  which  In- 
volves title  or  possession  of  real  property, 
and  is  mandatory  in  its  terms;  and  fact 
that  defendant  flies  an  unverified  answer  is 
immaterial,  where  complaint  Is  unverified, 
as  In  such  case  an  anverlfled  answer  raises 
every  issue  that  verifled  answer  would. — 
Xing  V.  Kutner-OoldsteIn  Co.,  135  Cal.  65, 
68,  67  Pac.  10. 

47.  Same— Facts  eonstltnte  teat  of  Jarls- 
dletlou. — It  Is  an  elementary  principle  that 

facts,  and  not  verifled  answer,  constitute 
final  test  of  Jurisdiction  upon  any  cause  of 
action  inaugurated  In  Justices'  court. — King 
V.  Kutner-Ooldstein  Co.,  136  Cal.  66.  68,  67 
Pac.  10. 

48.  Same — When  not  required. — If  com- 

plaint  Itself  shows  that  question  of  title 
or  right  to  possession  of  real  estate  Is  nec- 
essarily Involved  In  an  action  brought  be- 
fore Justice  of  peace,  there  would  be  no 
propriety  In  requiring  verifled  answer  be- 
fore case  could  be  transferred  to  superior 
court. — Boyd  v.  Southern  Cal.  R.  Co.,  126 
Cal.  571,  574,  68  Pac.  1046. 
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CHAPTER  II. 

MANNEB  OP  COMMENCING  ACTIONS  IN  JUSTICES'  COUBTS. 


{  839.    Aetions,  bow  commenced.  |  845. 

S  840,   Summons  may  iasue  within  a  year.  \  846. 

i  841.    Defendant  may  waive  summons.  {  847. 

I  842.    Parties  may  appear  in  person  or  1^  |  848. 

attorn^.  1 849. 

i  843.   When  guardian  neeessaiy,  how  ap- 
point^. I  850. 

i  844.   SummoDB,  how  issued*  directed  and 
what  to  contain. 


Time  for  appearanee  of  defendant. 
Alias  summons. 
Same.   [Within  a  year.^^ 
Service  of  summons  ontside  of  eonnty. 
Summons,  by  whom  served  and  re- 
turned. 
Notice  of  hearing. 


§839.  ACTIONS,  HOW  COMBIENOED.  An  action  in  a  justice's  court  is 
commenced  by  filing  a  complaint. 

History:    Enacted  March  11,  1872;  amended  March  11,  1876.  Code 
Amdts.  1875-6,  p.  98. 


Action*  —  Wken  deemed  pcmdlas* — See, 
post,  i  1049  and  note. 

Same— In  citlea  and  eoaatlca,  title,  etc. — 
See,  ante,  S  89  and  note. 

Aa  to  MBuneaceneat  of  aetlou,  scMraUri 

see,  ante,  II  8fi0,  40S  and  notes. 

Same  ~>  Jnatleea*  cowta. — Bee,  ante,   |  St 

and  note. 

Aa  tm  kew  aetloaa  arc  eomme»eed,  aee, 
ante,  I  406  and  note. 


Aa  tm  Jutleca'  conrta  aad  Jnatleea.  see, 
ante,  ||  86-116  and  notes. 

Aa  to  parmeat  of  feea  Im  advance  In  Ju- 
tleee*  conrta,  see,  ante.  {  91  and  note. 

Aa  to  poUec  eonrta.  aee,  ante,  1 121  and 
note. 

Aa  tm  time  at  eommcacoawat  of  aetloaa  In 
KencTal,  see,  ante,  I  S60  and  note. 

Aa  to  whaf  complaint  meat  contain,  see, 

ante.  I  426  and  note. 


§  840.  SUMMONS  MAY  ISSUE  WITHIN  A  YEAR.  The  court  must  indorse 
on  the  complaint  the  date  upon  which  it  was  filed,  and  at  any  time  within  one 
year  thereafter  the  plaintiff  may  have  summons  issued. 

History:  Enacted  March  11.  1872. 


Aa  to  kow  complaint  must  be  Indoncd. 
and  BB  to  wtaca  anmmons  mar  ke  leaned*  and 
kow  waived,  see,  ante.  I  406. 


A«  to  payment  of  fcca  In  advance  In  Jna. 
ticca*  conrta  Cor  aU  proecedlaca,  laanc  and 
acrviee  of  papers,  etc.,  aee,  ante.  111  and 

note. 


§841.  DEFENDANT  MAY  WAIVE  SUMMONS.  At  any  time  the  com- 
plaint is  filed,  the  defendant  may,  in  writing,  or  by  appearing  and  pleading, 
waive  the  issuing  of  summons. 

History:  Enacted  March  11,  1872. 
APPEABANCB— WAIVER. 

1.  Effect  of  spedal  appcamnee~-Afl  to  juris- 

diction. 

2.  Legal  service  of  summons — Includes  what. 

3.  What  appearance  does  not  waive  defend- 

ant's rights. 

Aa  to  appeals  to  anpcrlor  cmurta,  see,  post, 
li  974-980  and  notes. 

Aa  to  appearaace,  and  notleca  of  appear- 
ance, see,  post,  1 1014  and  note. 

Aa  to  hevr  compliant  maat  be  Indorsed, 
ant  aa  to  when  anmmona  may  be  laaned,  see, 

ante.  S  406  and  note. 

Aa  to  powera  of  anpcrlor  eonvt  on  appeal, 

see,  post,  I  S80  and  note. 


Aa  to  waiver,  see,  ante,  I  406  and  note. 

Aa  to  when  Jnrladlctlon  of  notion  la  ae* 
qnlrcd.  see,  ante,  I  416  and  note. 

Sammono,  by  whom  and  how  served  and 

retnned^-8ee,  post,  |  849  and  note. 

I.  BSect  of  special  appcaraaee— Aa  to  Ja. 
riadlctlon.— The  Justice's  court  does  not  se- 
cure Jurisdiction  to  proceed  affainst  de- 
fendant corporation  by  reason  of  Its  special 
appearance  (or  purpose  of  moving  to  set 
aside  defective  service  of  summons.  South- 
ern Pac.  R.  Co.  V.  Superior  Court.  69  Cal 
471,  47S. 

a.    Leaal   service  of  a omniona—lB elides 

what.— Legal    service    of   summons  which 
gives  Jurisdiction  of  person  of  defendant, 
includes,  as  necessary  part  of  auch  service 
3023 
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service  of  complaint. — Southern  Pao.  R.  Co. 
T.  Superior  Court,  E»  Cal.  471,  473. 

S-  Wbat  appearaace  doc*  aot  waive  de* 
<eadaBt*B  risfete. — Appearance  of  defendant 
in  action  brought  before  justice  of  peace 


for  purpose  of  making  motion  t■^  dismiss 
case  because  summons  was  dated,  issued, 
and  served  more  than  ten  days  before  its 
return,  does  not  waive  his  rights.— Deides- 
helmex  v.  Brown,  8  Cal.  819,  S40. 


§  842.  PARTIES  HAT  APPEAR  IN  PERSON  OR  RT  ATTORNEY.  Far- 
ties  in  justices'  courts  may  appear  and  act  in  person  or  by  attorney;  and  any 
person,  except  the  constable  by  whom  the  summons  or  jury  process  was  served, 
may  act  as  attorney. 


Hlitory: 

Act 


Enacted  March  11,  1872,  re^aotment  ol  S  634  PraeUee 


APPEABANCE  IN  PERSON  OB  BY 
ATTORNEY. 

1.  Notice  of  appeal — May  be  signed  by  whom. 

'2.  Right  of  disbarred  attorney — ^To  practice 
in  justices'  courts. 

As  to  appeal  from  JwdBment  of  Jastleea'  or 
police  eonrta  la  a  civil  actloBt  see.  post. 
i  974  and  note. 

As  to  attoraers  and  eoansclore  at  law,  la 
veaeral.  see,  ante,  gg  276-299  and  notes. 

As  to  who  mar  aot  appear  as  ■tforner* 
before  Jnstleca  of  the  peace,  see.  ante,  ^  9t 
and  note. 


1.  Notice  of  appeal — Mar  be  ■tsned  hj 
whom. — Statute  does  not  require  that  at- 
torney should  sign  notice  of  appeal  from 
Justices'  court.  If  there  is  an  attorney  In 
the  case.  It  may  be  signed  by  party  or  any 
person  he  may  select  for  that  purpose.— 
Totton  T.  Superior  Court,  78  Cal.  87,  88,  IS 
Pac.  78. 

S.  Blcht  of  disbarred  attoraey— JTo  prac- 
tice In  jHstlccs*  conns. — Disbarment  does  not 
take  away  the  rlRht  of  an  attorney  to  ap- 
pear In  the  Justices'  courts,  but  operates 
only  to  deprive  him  of  the  privUeges  con- 
ferred by  his  license  to  practice  In  all  the 
courts  of  the  state. — Ex  parte  Hittson.  39 
CaL  App.  81, 178  Pac.  149. 


§843.   WHEN  QUASDIAN  NE0E8SAB7,  HOW  APPOINTED.   When  an 

infant,  insane,  or  incompetent  person  is  a  party,  he  must  appear  either  by  his 
general  guardian  it  he  have  one,  or  by  a  guardian  ad  litem  appointed  by  the 
justice.  When  a  guardian  ad  litem  is  appointed  by  the  justice,  he  must  be 
appointed  as  follows : 

1.  If  the  infant,  insane,  or  incompetent  person,  be  plaintiff,  the  appointment 
must  be  made  before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years ;  if  under  that  age,  or  if  insane  or  incompe- 
tent, upon  the  application  of  a  relative  or  friend. 

2.  If  the  infant,  insane,  or  incompetent  person,  be  defendant,  the  appointment 
must  be  made  at  the  time  the  summons  is  returned,  or  before  the  answer,  upon 
the  application  of  the  infant,  if  he  be  of  the  age  of  fourteen  years  and  apply 
at  or  before  the  summons  is  returned ;  if  he  be  under  the  age  of  fourteen,  or  be 
insane  or  incompetent,  or  neglect  so  to  apply,  then  upon  the  application  of  a 
relative  or  friend,  or  any  other  party  to  the  action,  or  by  the  justice,  on  his  own 
motion. 

'  History:  Enacted  March  .11,  1872,  re-enactment  of  {  539  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  333; 
March  26,  1880,  Code  Amdte.  1880  (G.  C.  P.  pt),  p.  18. 

As  to  how  snardlan  in  appointed,  see,  ante,         Thmt  an  Infnnt  nrnnt  appear  by  Bnardlan, 

I  378  and  note.  see,  ante,  S  872  and  note. 

§841.  SUMMONS,  HOW  ISSUED,  DIRECTED,  AND  WHAT  TO  CON- 
TAIN. The  summons  must  be  directed  to  the  defendant,  signed  by  the  justice, 
and  must  contain: 
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1.  The  title  of  the  court,  name  of  the  county,  city  and  county,  or  township  in 
which  the  action  is  brought,  and  the  names  of  the  parties  thereto ; 

2.  A  direction  that  the  defendant  appear  and  answer  before  the  justice,  at 
his  office,  as  specified  in  section  eight  hundred  and  forty-five  of  this  code ; 

3.  A  notice  that  unless  the  defendant  so  appear  and  answer,  the  plaintiff  will 
take  judgment  for  any  money  or  damages  demanded  in  the  complaint,  as  aris- 
ing upon  contract,  or  will  apply  to  the  court  for  the  relief  demanded  in  the 
complaint.  If  the  plaintiff  appears  by  attorney,  the  name  of  the  attorney  must 
be  indorsed  upon  the  summons. 

HiBtory:  Enacted  March  11,  1872,  founded  on  |  540  Practice  Act; 
amendment  approved  April  3,  187$,  Code  Amdts.  1876-6,  p.  98;  March 
26,  1880,  Code  AmdtB.  1880  (C.  C.  P.  pt.),  p.  19;  March  14,  1899.  Stats, 
and  Amdts.  1899,  p.  100;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  167,  held  unconstitutional,  see  history, 
%  B  ante. 


SUMMONS  — HOW    ISSUED    AND  DI- 
RECTED—WHAT TO  CONTAIN. 

1.  Constraetioii  of  section. 

2.  No  serviee,  and  judgment  by  default,  void, 

when. 

3.  Summona — How  iBsned  in  San  Francisco. 

4.  Same — Is  insaffieient  to  sapport  judgment, 

when. 

5.  Same — Serviee  of,  gains  jurisdiction. 

6.  Same — ^What  to  contain. 

7.  Same — When  fatally  defective. 

8.  What  mistake  does  not  present  jurisdie- 

tional  question. 

9.  What  recitals  on^  are  evidence  of  their 

truth. 

A>  to  modlflcatlon  at  rnle  Inld  dowa  iu 
thia  ae«tloa,  see,  ante,  191,  note  par.  11. 

1.  Cnvtnietlon  of  «cctloa< — Rule  declared 
in  this  section  reKardingr  proper  party  to 
slg:n  summotiB  in  Justices'  court  is  modified 
by  sectioa  SI,  ante,  as  to  city  and  county 
of  San  Francisco. — Helms  v.  Dunne,  107  CaL 
117,  118,  40  Fac.  100. 

3.  No  Mrvlee,  and  Jndsmeat  by  deCanlt, 
void,  wkea. — If  action  ia  commenced  against 
"Independent  Company,"  Instead  of  "inde- 
pendent Tunnel  Company,"  aa  Intended,  and 
Justice  addresses  summons  to  "Independent 
Tunnel  Company,"  a  thlngr  which  be  has  no 
rlffht  to  do,  and  return  shows  that  summons 
was  served  on  Randlett,  a  member  o(  "In- 
dependent Company,"  and  not  on  "Independ- 
ent Tunnel  Company,"  there  is  no  service 
upon  latter  company,  and  Judgment  en- 
tered by  default  against  "Independent  Tun- 
nel Company"  is  utterly  null  and  void,  as 
record  fails  to  show  either  action  aeralnst  or 
service  upon  "Independent  Tunnel  Com- 
pany."— Kins  V.  Randlett,  8S  Cat.  818,  S22. 

3.  Snoiiiiowi — ^How  lasncd  Id  8aa  Fraa- 
els  CO. — In  city  and  county  of  San  Francisco, 
Justice's  clerk  may  issue  summons  upon 
order  of  presiding  Justice. — ^Helms  v.  Dunne, 
107  Cal.  117,  118,  40  Pac.  100. 

4.  Saase — Is  iDaaflldeat  to  «npport  Juds- 
mm,  whea. — If  in  summons  and  proceed- 


ings in  Justices'  court,  defendants  are  In  no 
other  way  designated  than  by  name  ot 
"Adams  &  Co."  a  return  of  service  of  sum- 
mons "by  leaving  copy  thereof  with  Cap- 
tain Charles  B.  Maca,"  is  Insufficient  to 
support  Judgment.^ — Adams  Town,  I  Cal. 
247,  249.  « 

S.    Sale-'  -SeTviea  mt,  m^tnm  Jarlsdiellea. 

— Jurisdiction  of  person  of  defendant  is 
gained,  either  in  superior  or  justices'  court, 
by  service  of  summons. — Keybers  v.  Uc- 
Comber,  67  Cal.  396,  897,  7  Pac.  888. 

t.  Same— What  to  eoatala.^ — Summons  In 
cases  arising  in  superior  courts  Is  Ift  sub- 
stance same  as  those  Issued  from  Justices' 
courts.  Each  Is  required  to  contain  same 
notice  to  defendant,  viz..  In  cases  arising  on 
contract  for  recovery  of  money  or  damages 
only,  that  If  defendant  fails  to  answer. 
Judgment  will  be  taken  against  him  for  sum 
claimed,  stating  it.  In  other  actions,  no- 
tice that  unless  defendant  so  appear  and 
answer,  plaintiff  will  apply  to  court  for  re- 
lief demanded. — Keybers  v.  HcComber,  67 
Cal.  896,  897,  7  Pac.  888. 

T.  Same  —  Wfeea  fatallr  defective.— A 
summons,  under  this  section  which  does  not 
contain  name  of  plaintiff  Is  fatally  defec- 
tive.— ^Tucker  Justices'  Court.  120  Cal. 
612,  614,  B2  Fac' 808. 

a  mat  Mlatake  daes  aot  present  Jaris. 
dietloaal  «aestlom. — Mistake  upon  face  of 
summons  of  name  of  particular  person  who 
was  at  time  presiding  Justice,  and  who  or- 
dered clerk  to  issue  such  summons,  does  not 
fn  any  way  present  Jurisdictional  question. 
— Helms  v.  Dunne,  107  Cal.  117,  119,  40  Pac. 
100. 

9.  Wbat  recitals  oaly  arc  evldcaee  of 
their  truth. — Only  those  recitals  In  sum- 
mons which  law  requires  to  be  recited  there 
are  evidence  of  their  truth.  As  to  recitals 
of  matters  of  mere  surplusage,  they  prove 
nothing.  Recitals  as  to  matters  which  are 
not  subject  to  the  statutory  requirement  are 

not   conclusive  as   to   the  facts  recited.  

Helms  v.  Dunne,  107  Cal.  117,  119,  40  Pac 

too. 
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§  845.  TIME  FOR  APPEABANCE  OF  DEFENDANT.  The  time  specified 
in  the  summons  for  the  appearance  of  the  defendant  must  be  as  follows: 

1.  If  ftn  order  of  arrest  is  indorsed  upon  the  summons,  forthwith : 

2.  In  all  other  cases,  within  five  days,  if  the  summons  is  served  in  the  city 

and  county,  township,  or  city,  in  which  the  action  is  brought,  within  ten  days, 

if  served  out  of  the  township  or  city,  but  in  the  county  in  which  the  action  is 

brought ;  and  within  twenty  days,  if  served  elsewhere. 

History:  f^acted  March  11,  1872,  founded  on  |  541  PraetlCb  Act; 
amendment  approved  March  28,  1874,  Code  Amdts.  1873-4,  p.  407; 
April  3,  1876,  Code  Amdts.  1875-6.  p.  99;  March  26.  1880.  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  19;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1.  p.  167,  held  unconstitutional,  see  history, 
§5  ante;  amendment  approved  March  22,  1907,  Stats,  and  Amdts. 
1907,  p.  879.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  467. 


TIME  FOR  APPEARANCE  OF  DEFEND- 
ANT. 

1.  Betiirn  iaj — Can  not  be  after  ten  days 

from  date. 

2.  Same  —  Same  —  Unless  publication  is  re- 

quired. 

3.  What  appearance  does  not  waive  defend* 

ant's  rights, 

1.  RetDTD  dar— Caa  not  be  after  ten  daya 
rrom  date, — Justice  can  not  make  summons 
returnable  In  eleven  days  from  Its  date.  If 
he  could  do  that,  he  could  make  it  return- 
able in  eleven  months.  Defendant  has  an 
interest  in  speedy  trial  as  well  as  plaintiff. 


— ^Deideshelmer  v.  Brown,  8  Cal.  339,  340; 
Hisler  v.  Carr.  34  Cal.  641.  646. 

a.    Same  —  Same  —  Ualeaa  pnbUeatloa  la 

n^mlred. — Sumtnona  can  not  be  made  re- 
turnable more  than  ton  days  from  Its  date 
unless  publication  Is  required. — ^Hlaler  v. 
Carr,  84  Cal.  641,  <4«. 
See,  post,  I  849, 

3>  Wliat  appearaaee  doca  aot  waive  de- 
fendBBt'a  rlshta. — Appearance  of  defendant 
for  purpose  of  making  proper  motion  to 
dismiss  case  because  summons  was  dated, 
issued,  and  served  more  than  ten  days  be- 
fore tbe  return  thereof,  does  not  waive  his 
rights. — Deldeshelmer  v.  Brown,  8  Cal.  339, 
840. 


§  846.  ALIAS  SUMMONS.  If  the  summons  is  returned  without  being  served 
upon  any  or  all  of  the  defendants,  the  justice,  upon  the  demand  of  the  plain- 
tiff, may  issue  an  alias  summons,  in  the  same  form  as  the  original,  except  that 
he  may  fix  the  time  for  the  appearance  of  the  defendant  at  a  period  not  to 
exceed  ninety  days  from  its  date. 

History:  Enacted  March  11, 1872. 


ALIAS  SUMMONS. 

1.  Begularity  of  issuance  sot  jurisdictional 

question. 

2.  What  does  not  render  judgment  by  default 

void. 

1.  ReKularltr  of  laanaaec  not  Jnrladle- 
tloaal  «ti«attoB. — 'An  alias  summons  Issued 
by  Justice  of  peace  ts  sufflcient  at  least  as 
ugrainst  collateral  attack  against  judgment. 
Whether  alias  summons  was  regularly  is- 
sued or  not  Is  not  jurisdictional  question. — 


Dore  V.  Dougherty.  72  CaL  US,  284,  1  Am. 

St.  Rep.  48,  13  Pac.  621. 

3.  What  doea  not  reader  Jadsment  by  de- 
tanlt  Told. — Justice's  Judgment  by  default, 
after  personal  service  of  alias  summons,  is 
not  void,  though  it  was  Issued  without  any 
return  of  original,  and  did  not  sufficiently 
state  nature  of  cause  of  action.  In  that  It 
failed  to  notify  defendant  to  appear  and 
answer  at  justice's  ofnce. — ^Dore  v.  Dough- 
erty, 72  Cal.  882,  888,  1  Am.  fit.  Rep.  48,  13 
Pac.  B21, 


§  847.  SAME.  [WITHIN  A  YEAR.]  Tbe  justice  may,  within  a  year  from 
the  date  of  the  filing  of  the  complaint,  issue  as  many  alias  summons  [esj  as 
may  be  demanded  by  the  plaintiff. 

History:  Enacted  March  11,  1872. 
A«  to  iHuaaee  of  allaa  aummoaa,  see,  ante,  9S  408,  846  and  notes. 
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§  848.  SERVICE  OF  SUMMONS  OUTSIDE  OF  COUNTY.  The  summons 
can  not  be  served  out  of  the  county  wherein  the  action  is  brought,  except  in 
the  following  cases : 

1.  "When  the  action  is  upon  the  joint  contract  or  obligation  of  two  or  more 

persons,  one  of  whom  resides  within  the  county; 

2.  When  the  action  is  brought  against  a  party  who  has  contracted  in  writing 
to  perform  an  obligation  at  a  particular  place,  and  resides  in  a  different 
county,  in  which  case  the  summons  may  be  served  in  the  county  where  he 

resides ; 

3.  When  the  action  is  for  injury  to  person  or  property,  and  the  defendant 
resides  in  a  different  county,  in  which  case  summons  may  be  served  in  the 
county  wherein  he  may  be  found ; 

4.  In  all  cases  where  the  defendant  was  a  resident  of  the  county  when  the 
action  was  brought,  or  when  the  obligation  was  incurred  and  thereafter 
departed  therefrom,  in  which  event  he  may  be  served  wherever  he  may  be 
found; 

5.  In  actions  of  forcible  entry  and  detainer,  or  to  enforce  and  foreclose  liens 

on,  or  to  recover  possession  of,  personal  property  situate  within  the  county. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  333;  April  3,  1875,  Code  Amdts.  1875-6. 
p.  99;  by  Code  Commission.  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  167,  held  unconstitutional,  see  history,  {6  ante;  amendment 
approved  March  22,  1907,  Stats,  and  Amdte.  1907,  p.  879,  Kerr's  Stats, 
and  Amdts.  1906-7.  p.  467;  March  13,  1909,  Stats,  and  Amdta.  1909, 
p.  366. 


SERVICE  OF  SUMMONS  OUTSIDE 
COUNTY. 

1.  ConBtmetion  of  aection — Exception  to 

role  that  Bommons  can  not  be  served 
oat  of  county. 

2.  Same — Bepugnancy — Bepeala  by  impli- 

cation. 

8.  Improper  issuance  and  nrriee  of  sum- 
mons. 

A.  Motion  to  set  aside  service— Burden  of 

jproof. 

5.  Same — Jurisdiction  to  hear  and  de- 

cide. 

6.  Same — Should  be  granted,  when. 

7.  Same  —  What  does  not  foreclose  in- 

quiry. 

8,9.  StTvice  made  outside  of  county — Sub- 
division 2. 

10.  Same — Oral  contract  basis  of  action — 

Docs  not  confer  juriadiction. 

11.  Same  —  Same  —  Default  judgment  — 

Execution  —  Burden  on  execution- 
creditor. 

12, 13.  Same  —  Same  —  Same  —  Injunction 
— Sufficiency  of  complaint. 

14.  Same — Same  —  Same  —  Proper  proce- 

dure. 

15.  Waiver  of  question  of  jurisdiction, 
gee,  post,  1 1103  and  note. 


i. .  Convtrvctloa  of  avctloB — EzeeptioB  to 
rale  that  auMimAM  c«b  mot  b«  served  o«t  of 
eoBBty. — Subdlvlalon  t  of  above  section  Is 
an  exception  to  general  rule  that  summons 
can  not  be  served  out  oC  county  of  Justice 
before  whom  action  Is  brouffht'K^>le  v. 
PIsher.  66  Cat.  441,  442,  5  Pac.  tl6. 

X.  Same— Rcpncnancr— Repeal*  by  Impli- 
eatloa. — ^There  is  no  repugnancy  between 
above  section  and  sections  106,  832,  subdivi- 
sion 7,  ante.  Repeals  by  Implication  are  not 
favored,  and  there  Is  nothing  to  support  Im- 
plication that  this  and  next  sipcceedlng;  sec- 
tion were  repealed  by  amendment  of  sec- 
tion 106,  ante.  In  1880. — Cote  v.  Fisher.  66 
Cat  441,  443,  6  Pac.  916. 

S.  Improper  iasanHcc  aad  service  of 
■iona, — A  summons  Improperiy  Issued  or 
served,  remedy  Is  by  a  motion  to  quash 
the  service,  If  that  be  denied  by  review 
on  appeal. — Surge  v.  Justices'  Court.  11  Cal. 
App.  213,  216,  104  Pac.  581. 

4.  IHotioB  to  set  aalde  servlee— Bnrdca  of 
proof. — Upon  defendant's  motion  to  set 
aside  service  of  summons  made  upon  him  in 
county  other  than  that  In  which  action  Is 
pending,  burden  of  proving  Improper  serv- 
Ice  Is  upon  him,  and  he  should  be  required 
to  present  clear  case. — History  Co.  v.  Ught, 
07  Cal.  56,  57.  31  Pac.  627. 

0.  Same — Jarladlctloa  to  kear  aad  decide. 

— Upon  defendant's  motion  before  Justice 
of  peace  to  set  aside  service  of  summons 
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made  upon  him  In  county  other  than  that 
In  which  action  was  pendlns.  justice  has 
Jurisdiction  to  hear  and  decide  motion,  and 
decision  thereon  will  not  be  reversed  or 
annulled  upon  certiorari,  no  matter  whether 
It  was  rlyht  or  wrong  on  evidence  before 
hlm.—Hiatorr  Co.  v.  Light,  97  Cal.  67,  68,  31 
Pac.  627. 

«.  Same— ShonU  be  Branted,  wken.-^t  Is 

clear  that  defendant  has  right  to  present 

motion  before  justice  of  peace  to  set  aside 
service  of  summons  made  upon  him  In 
county  other  than  that  In  which  action  is 
pending,  and,  when  such  motion  is  properly 
made  upon  affldavits  showing-  ground  there- 
for, it  should  be  granted. — History  Co.  v. 
Light.  97  Cal.  66,  57,  31  Pac.  627. 

7.  Same — What   doea   aot   forecleae  la- 

qnlry. — Upon  defendant's  motion  to  set 
aside  service  o(  summons  made  upon  him  in 
county  other  than  that  In  which  action  was 
pending,  fact  that  verified  complaint  filed  In 
action  alleges  that  contract  sued  upon  was 
to  be  performed  by  defendant  therein  In 
county  in  which  auch  action  was  brought, 
does  not  foreclose  all  Inquiry  as  to  fact  and 
deprive  justice  of  peace  of  Jurisdiction  to 
pass  upon  truth  of  that  allegation.— His- 
tory Co.  V.  Light,  97  Cal.  66,  57,  SI  Pac.  627. 

8.  Service  made  ontslde  of  conaty — Snb- 
dlviaioa  2. — Where  a  sheriff  is  called  upon 
to  justify  the  levying  of  an  execution  as  a 
result  of  a  Judgment  rendered  by  default 
made  upon  service  of  a  summons  made 
outside  the  county,  it  must  be  affirmatively 
shown  that  the  justices'  court  had  Jurisdic- 
tion. In  making  auch  proof  it  is  essential 
to  show  that  the  action  was  such  as  is  pro- 
vided in  thla  subdivision,  which  alone  would 
warrant  the  service  of  the  summons  otit- 
side  the  county. — ^Newman  Bamet,  165 
CaL  423,  132  Pac  688. 

9.  The  burden  of  proof  Is  upon  the  de- 
fendant to  show  that  he  was  not  a  resident 
of  the  county  where  he  was  served,  on  a 
motion  to  set  aside  a  Judgment  by  default. 
—Roberts  v.  Justices'  Court,  29  CaL  App. 
768,  157.  Pae.  Sll. 

10.  Same — Oral  contract  basis  of  action— 
Does    not   confer  Jarla^letloa,— Under  the 

provisions  of  the  above  section,  where  a 
suit  is  brought  upon  an  oral  contract  to  be 
performed  within  the  county,  service  upon 
a.  defendant  outside  of  the  county  does  not 
confer  Jurisdiction  upon  the  Justices'  court 
to  enter  default  Judgment. — Smith  v.  Ross, 
—  Cal.  App.  — .  191  Pac.  974. 

11.  Snc— flaw*— Dcfanlt  Judgiaeat — Bx- 
ecMtloa— AsMea  •»  exccvtlon-eredltor. — A 

Justices'  court  being  of  limited  Jurisdiction, 
one  relying  on  its  Judgment  must  show 
alBrmatively  orery  (act  necessary  to  con- 


fer jurisdiction. — Smith  v.  Ross,  —  Cal.  App. 
— ,  191  Pac.  974.  following  doctrine  in  Row- 
ley V.  Howard,  28  Cal.  401. 

As  to  alllrmatlve  proof  ot  jBrisdictlon  bc- 

IBK  reqalred,  see,  post,  3!  849,  note  pars.  1, 

859,  note  pars.  26  et  seq. 

IS.  Same — Same  —  Same  —  lajnactlon— 
Snffleleacr  of  complaint. — Where  action  Is 
brought  upon  an  oral  contract  to  be  per- 
formed within  the  county,  service  of  process 
Is  made  upon  the  defendant  out  of  the 
county,  default  judgment  taken,  a  tran- 
script filed  in  the  county  of  residence  of  the 
defendant,  an  execution  Issued  thereon;  In 
an  action  to  enjoin  the  sheriff  from  pro- 
ceeding to  execute  the  writ  of  execution  a 
complaint  which  falls  to  allege  and  show 
that  the  plaintiff,  who  Is  execution-defend- 
ant, has  not  a  plainer,  speedier,  and  more 
adequate  remedy  at  law,  than  In  equity,  it 
will  be  insufficient  to  warrant  the  Injunc- 
tive relief  sought. — Smith  v.  Ross,  —  Cal. 
App.  — ,  191  Pac.  974. 

See,  also,  post,  |  869,  note  Part  III. 

13.  Upon  authority  it  was  determined  In 
this  state  as  early  as  1887  that  Injunction 
will  not  He  to  restrain  the  enforcement  of 
an  execution  Issued  on  a  default  judgment 
In  a  Justices'  court  In  a  suit  where  the  Jus- 
tice bad  not  acquired  jurisdiction,  for  the 
reason  that  the  defendant  has  an  adequate 
remedy  at  law  by  motion  In  the  Justices' 
court  to  set  aside  the  execution. — Smith  v. 
Ross,  —  Cal.  App.  — ,  191  Pac.  974,  follow- 
ing doctrine  in  Luco  r.  Brown,  73  Cal.  3,  2 
Am.  St  Rep.  772,  14  Pac.  866. 

14.  Saiae— Same"  Same  Proper  proeed- 
■»•• — In  a  case  In  which  the  circumstances 
exist  set  forth  In  paragraph  18  above,  the 
proper  method  of  procedure  of  the  judg- 
ment-defendant will  be  to  apply,  by  motion. 
In  the  Justices'  court  rendering  the  default 
Judgment  to  have  that  judgment  set  aside 
for  want  of  Jurisdiction  of  the  Justice  to 
render  It  and  on  denial  of  the  motion  he 
could  obtain  relief  on  appeal  from  the  or- 
der denying  the  motion,  or  might  possibly 

secure  Injunctive  relief. — Smith  v.  Ross,   

Cal.  App.  ~,  191  Pac.  974. 

As  to  relief  la  e«alty  after  desial  of  mo- 
tion to  open  default,  see,  post,  i  859,  note 
pars.  27  et  seq. 

1K>    Waiver  of  vneatlon  or  Jnrisdtctian.^ — 

If  motion  is  made  to  dismiss  action  In  Jus- 
tices' court,  on  ground  of  want  of  Jurisdic- 
tion in  court  to  try  case,  defendant's  in- 
voluntarily consenting  to  and  withdrawing 
their  motion  to  dismiss  case  and  going  to 
trial  on  merits.  Is  waiver  of  question  of 
jurisdiction  raised  on  motion  under  this 
section  where  action  Is  in  Its  nature  per- 
sonals— ^Luco  Superior  Court,  71  Cal.  566 
666,  IS  Pac.  677. 


§849.  SUMMONS,  BY  WHOM  SERVED  AND  RETURNED.  The  sum- 
mons may  be  served  by  a  sheriff  or  constable  of  any  of  the  counties  of  this 
state  or  by  any  other  person  of  the  age  of  eighteen  years,  or  over  not  a  party 
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to  the  actioD.  "When  a  summons  issued  by  a  justice  of  peace  is  to  be  served  out 
of  the  county  in  which  it  is  issued  the  summons  must  have  attached  to  it  a 
certificate,  under  seal  by  the  county  clerk  of  such  county  to  the  effect  that  the 
person  issuing  the  same  was  an  acting  justice  of  the  peace  at  the  date  of  the 
summons  and  must  be  served  and  returned  as  provided  in  title  five,  part  two  of 
the  code,  or 

It  may  be  served  by  publication  and  sections  four  hundred  and  thirteen  and 

four  hundred  and  twelve  so  far  as  they  relate  to  the  publication  of  summons 

are  made  applicable  to  justices'  courts,  the  word  justice  being  substituted  for 

the  word  judge  wherever  the  latter  word  occurs. 

History:  Enacted  March  11,  1872,  founded  on  |S  642,  613  as 
amended  1860;  and  §164  Practice  Act;  amendment  approved  March 
28.  1874,  Code  Amdts.  1873-4,  p.  407;  March  10,  1891,  Stats,  and  Amdts 
1891,  p.  51;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts 
1900-1,  p.  168,  held  unconstitutional,  see  history,  S  5  ante;  amendment 
re-enacted  February  28,  1906,  Stats,  and  Amdts.  190S,  p.  27. 

8EBVICE  AND  RETURN  OP  SUMMONS- 
BY  WHOM  MAY  BE  MADE. 


1.  Affirmative  proof  of  jurisdiction  required. 

2.  Construction  of  section. 

3.  Same — Provisions  are  mandatory. 

4.  Jurisdiction  is  given  by  service. 

5.  Legal  service  includes,  what. 

6.  Publication   of  summons  —  Affidarit  re- 

quired. 

7.  Same — Order  for,  is  not  invalid,  when. 

8.  Same—Proof  of  facts — Return. 

9.  Same — Summons  is  returnable,  when. 

10.  Return — In  San  Francisco. 

11.  Same — Presumption. 

12.  Same— What  is  good. 

1.  Afllrmatfve  proof  of  Jarledlctloa  re* 

quired. — Where  title  under  execution-sale 
is  claimed,  under  default  judgment  in  a 
Justices'  court.  Inasmuch  as  auch  courts  are 
of  special  and  limited  jurisdiction,  aflirma- 
tlve  proof  of  such  Jurisdiction  la  required, 
Involving  proof.  In  the  case  of  a  default 
Judgrment,  where  summons  was  served  out- 
side the  county  In  which  It  was  Issued,  that 
the  certillcate  of  the  county  clerk  was  at- 
tached thereto,  as  herein  provided,  stating 
that  the  person  Issuing  the  summons  was, 
at  the  date  of  issue,  an  acting  Justice  of  the 
peace,  since  without  such  certificate  no 
valid  service  of  summons  out  of  the  county 
of  Issuance  should  be  made. —  Ferguson  v. 
Basin  Consol.  Mines,  1K2  Cal.  716,  93  Pac. 
867. 

Am  to  bnrdeM  of  ^«of  belas  on  exeention- 

ercditor.  see,  ante,  i  848,  note  par.  11. 

2.  Cowtraetlom  of  soetloa. — This  section 
is  same  in  effect  as  Montana  Code  of  Civil 
Procedure  section  ISIO  (S  7003  Rev.  Codea). 
— State  ex  rel.  Reagan  v.  Harrington,  31 
Mont.  294,  78  Pac.  484.  486. 

S.  Sane  —  ProTlaloms  arc  aaaailatory. — 
Statutory  provisions  prescribing  method  by 
which  resident  defendant  shall  be  notifled 

S03!l 


In  Justices'  court  that  an  action  has  been 
commenced  against  him,  to  end  that  Juris- 
diction of  his  person  may  be  obtained,  are 
mandatory  and  must  be  strictly  pursued, 
and  failure  to  observe  them  In  any  material 
manner  will  prevent  court  issuing  summons 
from  obtaining  jurisdiction  of  defendant's 
person. — State  ex  rel.  Reagan  v.  Harring- 
ton, 81  Mont.  294,  78  Pac.  484,  485. 

4.  Jurisdiction  U  given  by  Mcrvlre. — Ju- 
risdiction of  person  of  sole  defendant  in 
Justices'  court  Is  obtained  by  service  of 
summons  and  copy  of  complaint. — Southern 
Pac.  R.  Co.  V.  Superior  Court,  (9  Cal  471 
473. 

B.    Legal  aervlec  laclade*.  what. — ^Legal 

service  of  aummona  includes,  aa  necessary 
part  of  auch  aervlce,  service  of  complaint. 
—Southern  Pac.  R.  Co.  v.  Superior  Court.  59 
Cal.  471,  473. 

e. 


Pnblleatloa  of  aaatmoai^^AflldavIt  re- 
quired.—To  entitle  plaintiff  In  Justices- 
court  to  have  summons  by  publication,  he 
must  make  and  file  with  Justice  affidavit  re- 
quired by  law.  which  must  show  that  cause 
of  action  exists  In  his  favor  and  SRalnst  de- 
fendant; and  unless  affidavit  does  show  this, 
summons  Is  unauthorized  and  void.— Hlsler 
V.  Carr,  34  Cal.  641,  646. 
See,  ante,  i3  412,  413  and  notes. 

7.  Samr — Order  for,  la  not  Invalid,  wken. 

—In  justices'  court  an  order  for  publication 
of  summons  is  not  Invalid  because  it  does 
not  state  that  paper  designated  is  "most 
likely  to  give  notice  to  person  to  be 
served."— Seaver  v.  Fitzgerald.  23  Cal.  85, 
91. 

8.  Same— Proof  of  facta— Jletara^Publl- 

callon  of  summons  Issued  by  justice  of 
peace  may  be  proved  by  affidavit  of  prin- 
cipal clerk  of  publishers  of  newspaper  and 
fact  that  copy  of  summons  had  been  duly 
deposited  in  postofflce  and  properly  directed 
may  be  proved  by  affidavit  of  competent 
witness.  This  la  proper  mode  of  proving 
auch  facts,  and  return  of  such  facts  in- 
dorsed on  aummona  by  constable  or  sheriff 
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Is  not  necessary  In  such  case. — Smtw  t. 
Fitzgerald,  23  Cal.  85.  91. 

9.  Same— SmumoBM  t«  retnrnable,  when. 
• — ^Under  this  section  and  Practice  Act  sec- 
tion 541  (ante,  {  845),  a  summons,  where  It 
Is  required  to  be  published,  may  be  made 
retarnable  more  than  ten  days  from  its 
date. — Seaver  v.  Fitzgerald,  23  Cal.  85,  92; 
HlBler  V.  Carr,  14  Cal.  641,  646. 

lOw  Rctvn— 'IB  San  Franctaec — That 
Bummons  issued  from  Justices'  court  of  city 
and  county  of  San  Francisco  may  be  served 
and  returned  aa  provided  in  sections  406- 
418,  ante. — See  act  approved  April  S,  1876, 
Stats.  1875-6,  p.  855. 

11.  Same — ^Presnmptlon. — Return  of  jus- 
tice's summons  is  presumed  to  show  all  that 
was  done  by  parson  making  service. — State 


ex  rel.  Reagan  t.  Harrington,  SI  Mont.  294, 
78  Pac  484,  485. 

1&  Same—What  Is  cood.— While  Justices' 
courts  are  inferior  courts  of  limited  Juris- 
diction, and  their  jurisdiction  must  affirma- 
tively appear  or  their  judgments  will  be 
absolutely  void,  and  while  no  intendments 
can  be  Indulged  in  favor  of  jurisdiction  of 
such  courts,  yet,  within  these  rules,  return 
of  service  of  summons  and  complaint  on  de- 
fendant as  follows:  '1  hereby  certify  that  I 
have  served  within  summons  by  delivering 
a  copy  thereof  together  with  true  copy  of 
complaint  personally  at  township  and 
county  of  Los  Angeles  this  twenty-fifth  day 
of  April,  1879,  W.  Bettfs,  Constable,  etc." 
Is  good,  and  will  support  Judgment  by  de- 
fault.— Cardwell  v.  Sablcht,  69  Cal.  490,  493. 


§  850.  NOTICE  OF  HKABTWQ.  When  all  the  parties  served  with  process 
shall  have  appeared,  or  some  of  them  have  appeared,  and  the  remaining 
defendants  have  made  default,  the  justice  must  fix  the  day  for  the  trial  of  said 
cause,  whether  the  issue  is  one  of  law  or  fact,  and  give  notice  thereof  to  the 
parties  to  the  action  who  have  appeared,  but  hi  case  any  of  the  parties  are 
represented  by  an  attorney,  then  to  such  attorney;  provided,  however,  that 
where  a  party  has  appeared  in  person,  such  party  shall  leave  with  the  justice 
or  justice's  clerk,  and  the  same  shall  be  entered  upon  the  register  in  the  action, 
an  address  where  service  of  the  notice  of  hearing  of  such  matter  may  be  made ; 
provided,  further,  that  such  notice  shall  be  personally  served  on  said  person 
if  he  can  be  found  at  said  address,  but  in  case  said  person  can  not,  after  due 
diligence,  be  found  at  said  address  and  such  fact  appears  by  affidavit  to  the 
satisfaction  of  the  court  or  a  judge  thereof,  then  the  service  of  such  notice  may 
be  by  registered  mail  and  in  the  manner  hereinafter  provided  for  service  of 
notice  by  mail.  Such  notice  shall  be  in  writing,  signed  by  the  justice,  and 
substantially  in  the  following  form,  filling  blanks  according  to  the  facts : 

[Form  of  notice.]   In  the  justice  court,  township  (or  city,  or 

city  and  county),  county,  or  city  and  county  of  ,  state  of  Cali- 
fornia. 

 plaintiff,  v.  defendant. 

To  plaintiff,  or  attorney  for  plaintiff,  and  to 

defendant,  or  attorney  for  defendant. 

You  and  each  of  you  will  please  take  notice  that  the  undersigned  justice 
of  the  peace  before  whom  the  above-entitled  cause  is  pending,  has  set  for 

hearing  the  demurrer  of  ,  filed  in  said  cause  (or  has  set  the  said 

cause  for  trial,  as  the  case  may  be),  before  me  a  my  office  in  said  township  (or 
city,  or  city  and  county),  at  o'clock  m.,  on  the  ......  day  of 

 ,  19-.- 

Dated  this  day  of  19... 

(Signed)  

Justice  of  the  peace. 

[Service  of  notice.]  Said  notice  shall  be  served  by  mail  or  personally.  When 

icrved  by  mail  the  justice  of  the  peace  shall  deposit  copies  thereof  in  a  sealed 
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envelope  in  the  post-offiee  at  least  ten  days  before  the  trial  or  hearing  addressed 
to  each  of  the  persons  on  whom  it  is  to  be  served  at  their  place  of  residence  and 
the  postage  prepaid  thereon; 

[Service  1^  moil.]  provided,  that  such  notice  shall  be  served  by  mail  only 
when  the  person  on  whom  service  is  to  be  made  resides  out  of  the  county  in 
which  said  justice's  court  is  situated,  or  is  absent  therefrom  or  has  appeared  in 
person.  When  personally  served  said  notice  shall  be  served  at  least  five  days 
before  the  trial  or  hearing  on  the  persons  on  whom  it  is  to  be  served  by  any 
person  competent  and  qualified  to  serve  a  summons  in  a  justice's  court,  and 
when  personally  served  it  shall  be  served,  returned  and  filed  in  like  manner  as 
a  summons.  When  a  party  has  appeared  by  attorney  the  notice  may  be  served 
in  the  manner  prescribed  by  subdivision  one  of  section  one  thousand  eleven  of 
this  code. 

[Docket  entriM.]   The  justice  shall  enter  on  his  docket  the  date  of  trial  or 

hearing;  and  when  such  notice  shall  have  been  served  by  mail  the  justice  shall 

enter  on  his  docket  the  date  of  mailing  such  notice  of  trial  or  hearing  and 

such  entry  shall  be  prima  facie  evidence  of  the  fact  of  such  service.  The  parties 

are  entitled  to  one  hour  in  which  to  appear  after  the  time  fixed  in  said  notice, 

but  are  not  bound  to  remain  longer  than  that  time  unless  both  parties  have 

appeared  and  the  justice  being  present  is  engaged  in  the  trial  of  another  cause. 

History:  Elnaeted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  Amdts.  1875-6,  p.  199;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  168,  held  uncoastltutlooal,  see  his- 
tory, S5  ante;  amendment  approved  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  598;  March  1.  1906.  Stats,  and  Amdta.  1906,  p.  33:  April 
16,  1913,  p.  234;  May  24,  1917,  Stats,  and  Amdts.  1917.  p.  190.  In 
effect  July  27,  1917. 

NOTICE  OP  HEABING.  as  essential  to  the  authority  of  the  Justice 

to  proceed  upon  the  trial  of  the  case  as  is 
1.  Appearance — Effect  —  Party  entitled  to     the  summons  and   return  of  the  service 
notice.  thereof  to  his  entering:  Judgment  by  de- 

2  Construction  of  section— In  general.  fault.— Elder  v.  Justices'  Court.  13C  Cal. 

.  ,    .  ,  .  68  Pac.  1082;  Green       Rogrers.  18  Cal. 

3.  Same— Intention  of  logislatuie.  xpp.  672,  B76.  12S  Pac.  97*. 

4.  Same— Bight  to  show  want  of  noHee.  ^   Cmetr^toM  mt  M«4iaM— m  sencni.- 

5  Default — Occurs,  when.  Provisions  of  this  section  have  reference 

6  FUine  day  for  trial-Evidence  as  to,  ad-     ''f'  %■      authorised  by  nature 

misfible  in  superior  court.  .fi'T,?w"„*- ,   f  appearance  an 

issue  of  law  only  is  presented,  there  can  be 

7.  Same— When  not  necessary.  tnai  of  such  issue,  and  trial  of  fact  can 

8.  Notice  of  day  fiied  for  trial — Can  not  be     not  be  had  unless  issue  of  fact  U  presented 

given  over  telephone.  after  trial  and  disposition  of  such  issue  of 

9  Same— Can  not  be  waived  by  telephone.  law.— Stewart  v.  Justices'  Court.  109  Cal. 

10.  Same -Should  be  in  writing  and  form  "7-  "  Pac.  168. 

part  of  record.  3.  Smtme — IntMtlon  of  leicdilntDre. — This 

11   Same — What  is  sufficient.  section,  requiring  notice  ot  day  flxed  for 

12]  Service  of  notice  of  day  fixed  for  trial-  "ial  to  be  given   is  imperative,  because  no 

Is  jurisdictional  prerequisite.  ""f "                be   deprived   of   his  properly 

-   „               L                                    «*  «n  without  notice  of  opportunity  to  be  heard. 

13.  Same— Docket  entry  is  not  proof  of  no-  intention  oC  legislature  to  relieve 

t'Cfi-  parties  lo  actions  in  justices'  courts  from 

14.  Same— Verbal  statement  of  service  of  no-     necessity  of  making  dally  Inquiry  at  Jus- 

tice should  not  be  received.  tices'  office  to  learn  when  case  was  to  be 
 •■•itl*d  ta  tried.— Jones  v.  Justices'  Court,  97  CaL  &23, 

has  appeared,  he  Is  entitled  to  notice  of  the  "*'  "*'  " 

time  Hxed  by  the  justice  for  the  trial  of  the  4.  Sane— Rlshl  lu  ahow  waat  mt  astlec. 
cause,  and  such  notice  is  Imperative,  and  Is  — If  requirement  of  this  section,  that  Jus- 


Digitized  by 


Google 


Tit.  XI,  Ck.  n.l     FIXINCt  DAT  OV  TRIAI^-DOCKSyr  BNTRY  NOT  FBOOr. 


•  8M 


tice  must  fix  day  Cor  trial  of  aald  case  and 
notify  plaintiff  and  defendants  who  have 
appeared  thereof,  be  Juriadictiohal,  and 
time  for  appeal  has  elapsed  before  defend- 
ant has  notice  that  case  has  been  set  for 
trial,  and  trial  Is  had  and  Judgment  en- 
tered against  him,  it  would  seem  to  be 
harsh  rule  which  would  preclude  him  from 
showlngr  upon  certiorari  that  he  had  never 
had  any  notice  of  trial,  because  Justice  is 
not  required  to  enter  In  bis  docket  any 
minute  of  service  of  notice  of  time  of  trial, 
nor  is  he  required  to  file  any  proof  of  such 
service. — Weimmer  t.  Sutherland,  74  Cal. 
341,  84S.  15  Pac.  849. 

B.  DcfanH— Oenm  vrkem  defendant  falls 
to  answer  or  demur  as  described  In  this 
section  and  aection  871,  post — Weimmer  v. 
Sutherland,  74  Cal.  841.  844,  16  Pac.  84». 

A.  Flxinv  day  for  trial— ETtdenee  a*  tu, 
■dmlMible  In  anperior  court. — Upon  appeal 
from  Judgment  of  Justice  of  peace,  it  Is  not, 
perhaps,  improper  for  superior  court  to  ad- 
mit evidence  of  constable  as  to  day  fixed  for 
trial  of  case,  not  as  contradicting  record  of 
Justice,  but  as  supplemental  thereto. — Lrf>8 
Angeles  v.  Touns,  118  Cai.  296,  898,  62  Am. 
St.  Rep.  234,  50  Fac.  684. 

T.  Saaic  — Whn  M*t  aeecaaary. — Where 
defendants  file  demurrer  to  complaint,  and 
Justice  flxea  following  day  for  hearing  upon 
demurrer,  there  is  no  occasion  for  Justice  to 
fix  any  day  for  trial  other  than  that  which 
he  has  already  fixed,  as  there  Is  no  Issue  of 
fact  to  be  tried. — Stewart  v.  Justices'  Court, 
109  Cal.  616,  617,  42  Pac.  168. 

8.  Notice  of  day  fixed  for  trial — Cmm  not 
be  Klvcn  over  telephone. — A  valid  notice 
setting  cause  for  trial  can  not  he  glv^n  by 
Justice  by  talking  over  telephone. — Elder  v. 
Justices'  Court,  136  Cal.  364,  366,  68  Pac. 
1022. 

9.  Same — Cmm  mot  be  waived  by  tele- 
phoae< — Aa  notice  settlnff  case  for  trial,  un- 
der this  seetlon,  must  b«  in  writing.  It  can 
not  be  waived  by  conversation  over  tele- 
phone la  which  defendant's  attorney  con- 


sents that  case  shall  be  set. — Elder  v.  Jus- 
Uces-  Court,  136  Cal.  364,  367,  68  Pac.  1022. 

10.  Sam^— Should  be  la  wrltlas  and  form 
part  of  record, — Notice  required  to  be  given 
by  this  section  should  be  given  in  writing 
and  form  part  of  record,  and  there  should 
be  entry  thereof,  and  also  mode  In  which 
It  was  given.  In  Justices'  docket,  so  that 
there  may  be  afQrmatlve  evidence  of  hfs 
authority  to  render  Judgment.  This  notice, 
and  proof  thereof,  are  as  essential  to  au- 
thority of  Justice  to  proceed  upon  trial  of 
case  as  la  summons  and  return  of  service 
thereof  to  his  entering  Judgment  of  default. 
The  giving  of  notice  is  duty  which  statute 
imposes  upon  Justice  before  he  has  any 
authority  to  proceed  with  trial. — Jones  v. 
Justices'  Court,  97  Cal.  628,  628.  32  Pac.  672; 
Elder  V.  JTustices'  Court,  1S«  Cal.  8S4,  366, 
68  Pac.  1021. 

11.  Same— Wkat  la  a«flBeleat,^Under  this 
section,  it  Is  sufllclent  notice  of  day  fixed 
for  trial  where  defendant  has  appeared  by 
attorney.  If  such  notice  Is  given  to  attor- 
ney as  such,  and  defendant  is  notified  by 
him  thereof. — Grant  v.  Justices'  Court,  1 
Cal.  App.  383,  82  Pac.  263.  264. 

13.  Service  of  aotlcc  of  day  fixed  Cop 
trial  —  la  Japlsdletioaal  prereqalalte. — Los 
Angeles  v.  Toung,  118  Cal.  296,  296.  62  Am. 
St.  Rep.  334,  50  Pac.  634. 

IS.  Saaic — Docket  entry  is  aot  proof  of 
Botlce, — ^Uere  entry  in  Justices'  docket  that 
plaintlffa  attorney  filed  affidavits  of  service 
of  notice  of  trial  Is  not  evidence  that  they 
contained  proper  proof  that  such  notice  had 
been  given  to  defendant. — Jones  v.  Jus- 
tices' Court,  97  Cal.  623,  686,  88  Pac.  676. 

14.  Same— Verbal  etatcmeat  of  service  of 
aotlce  ahoaid  aot  be  received. — While  It  is 
not  necessary  tor  Justice  to  serve  notice  of 
day  fixed  for  trial,  he  ought  not  to  accept 
verbal  statement  of  plaintiff  that  such  no- 
tice has  been  served  upon  defendant. — 
Jones  V.  Justices'  Court,  97  Cal.  623,  626,  32 
Pac.  676;  Elder  v.  Justices'  Court,  1S<  Cal. 
»4.  166,  M  Pac  10». 
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*      CHAPTER  m. 
PLEADINGS  IN  JUSTICES'  COUBTS. 


S  851.   Form  of  pleadings. 

S  852.    Pleadings  in  justiceB'  courts. 
§  853.    Complaint  defined. 
8  854.    When  demurrer  to  complaint  may  be 
put  in. 

§  855.    AoBwer.    [What  to  contain.] 
{  856.    If  the  defendant  omits  to  set  up  eoun- 
ter-claim. 


8  857.  When  plaintiff  may  demur  to  answer. 
§  857a,  When   affirmative  judgment  may  be 

rendered  for  defendant. 
§  858.  Proceedings  on  demurrer. 
S  859.  Amendment  of  pleadings. 
i  860.   Answer   or    demurrer   to  amended 

pleadings. 


§  851.   FORM  OF  PLSADINOS.  Pleadings  in  justices'  courts : 

1.  Are  not  required  to  be  in  any  particular  form,  but  must  be  such  as  to 
enable  a  person  of  common  understanding  to  know  what  is  intended; 

2.  May,  except  the  complaint,  be  oral  or  in  writing; 

3.  Must  not  be  verified,  unless  otherwise  provided  in  tiiis  title; 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in  the  docket. 

History:  Enacted  Marcb  11,  1872. 


PLEADINGS— POKBl  OP. 

1.  Construction  of  section. 

2.  Pleadings — Not  required  to  be  In  any  par- 

ticular form. 

3.  Same— Construction— Conclusions  of  law  or 

fact. 

4.  Same — Issues  joined. 

5.  Same — Same — <;ro8S-compiaint  not  allowed. 

6.  Same— Power  of  clerk  to  pass  on  suffi- 

ciency of  pleading. 

7.  Bevocation  of  order  for  payment  of  money 

— Estoppel. 

8.  Rulings  in  action  on  appeal-bond. 

1.  CoMtractloB  ot  Hctlon. — Under  above 
section  as  it  formerly  stood  (Practice  Act 
J  671),  It  waa  not  required  that  an  answer 
to  verified  complaint  should  controvert 
specifically  material  alleeratlona  of  com- 
plaint.— Minturn  v.  Burr,  20  Cal.  48.  49. 

2.  PIraillnKM — Not  rcqolred  to  be  Ih  any 
partlcnlar  Corm.— rteadinff  In  justices'  court 
ia  not  required  to  be  In  any  particular  form. 
It  Is  sufficient  !f  It  shows  value  of  claim 
asserted  by  ptalntlfF  aeralnst  defendant  in 
such  way  that  person  of  common  under- 
standlng  may  know  what  was  intended.— 
Aucker  v.  McCoy,  6S  Cal.  B24,  625. 

S.  Sane  —  ConBlrnctioa  —  Conclaalon*  oC 
law  or  fact. — Pleadings  In  Justices'  courts 
are  not  required  to  be  in  any  particular 
form,  and  when  case  comes  before  superior 
court  on  appeal,  their  effect  and  sufficiency 
are  to  be  Judged  by  same  standard  as  when 
it  was  before  Justice  ot  peace.  In  constru- 
Ins  them,  when  they  come  under  consider- 
ation collaterally,  rule  ezcludinar  conclu- 
sions of  law  as  no  proper  part  of  pleading 
doea  not  apply.   Indeed,  It  may  be  doubted 


If,  for  purpose  of  exhibiting  contentions  of 
respective  parties  In  cases  In  Justices' 
courts,  conclusions  either  of  law  or  fact 
are  not  always  to  be  given  full  effect  in  any 
subsequent  review  ot  proceedings. — Koehler 
V.  Holt  Mfg.  Co., -146  Cal.  336,  338,  80  Pac 
73. 

4.  Same — Imdpii  Joined. — As  a  matter  of 
pleading  in  the  Justices'  court,  the  facta  aet 
forth  In  the  answer  of  appellant  could  only 
be  treated  as  a  counter-claim,  and  as  such 
the  plalntiir  In  that  action  wan  not  called 
upon  to  file  any  answer  respecting  it.  It 
constituted  an  allegation  In  the  answer  ot 
new  matter,  which  was  deemed  contro- 
verted. Under  section  880,  post,  applicable 
to  justices'  courts,  when  the  answer  of  the 
appellant  waa  filed,  an  issue  of  fact  arose 
as  to  all  allegations  In  the  complaint  con- 
troverted by  the  answer  and  "upon  any  new 
matter  in  the  answer." — Purcell  v.  Richard- 
son, 164  Cal.  160,  128  Pac.  31,  33. 

K.  Sane— Same— CroM-eompIalnt  not  al- 
lowed.— ^There  is  no  such  pleading  aa  a 
cross-complaint  provided  for  among  the 
pleadings  available  to  a  defendant  In  a  Jus- 
tices' court.  The  provisions  of  the  Code  of 
Civil  Procedure,  relative  to  pleadings  in 
those  courts,  prescribe  specifically  of  What 
they  shall  conslat,  and  those  available  to  a 
defendant  conalat  of  a  right  to  demur  or 
answer  the  complaint  (Code  Civ.  Proc. 
!  852).  As  to  the  answer,  it  Is  provided 
that  It  "may  contain  a  denial  of  any  or 
ill  ot  the  material  facts  stated  In  the  com- 
plaint .  .  .  and  also  a  statement  .  .  . 
of  any  other  facts  constituting  a  defense  or 
counter-claim  upon  which  an  action  might 
be  brought  by  the  defendant  against  the 
plaintiff  or  his  assignor  In  the  Justices' 
court"  (Code  Civ.  Proc,  S  86S).    It  Is  quite 
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apparent  from  a  simple  reading  of  this  last 
section  that  no  such  pleading  as  a  cross- 
complaint  In  a  Juatices'  court  la  permitted. 
Appellant  has  apparently  sought  to  Invoke, 
In  aid  of  the  right  to  set  np  a  crosa-com- 
plaint  In  a  Justices'  court,  the  provisions 
of  the  Code  of  Civil  Procedure  which  apply 
to  actions  in  the  superior  court,  and  where 
the  filing  of  a  cross-complaint  is  specifically 
provided  for  (Code  Civ.  Proc.  {  442).  But 
that  section  has  no  application  to  pleadings 
In  the  justices'  courts. — Purcell  t.  Blehard- 
Bon,  164  Cal.  150,  128  Pac.  31,  32. 

6.  Same— Power  of  clerk  to  paav  om  suf- 
flcleacy  of  pleading. — Uvea  though  the  an- 
swer to  a  complaint  be  defective,  irregular, 
or  insufflcient  to  constitute  a  defense,  the 
clerk  of  the  superior  court  possesBes  no  ju- 
dicial power  to  pass  thereon.  The  question 
as  to  the  sufficiency  of  the  answer  was  one 
for  the  court  to  determine  upon  a  motion  for 
Judgment  upon  the  pleadings,  or  motion  to 
Btrlke  the  purported  answer  from  the  files. 
—Rose  V.  LelandOi  20  Cal.  App.  502,  129  Pac. 
599,  GOO. 


T.  Revocation  of  ordej:  for  pnynient  of 
momer — GHtoppel. — If  an  order  was  given 
for  payment  of  money,  and  It  appears  that 
order  was  accepted;  that  It  was  afterwards 
revoked;  that  suit  was  brought  to  recover 
amount  due  under  terms  of  order;  that  ef- 
fect of  revocation  was  lltle:ated  and  sub- 
mitted to  court  In  such  action:  that  court 
decided  that  revocation  was  valid ;  that 
effect  of  such  revocation  was  to  abrogate 
and  annul  defendant's  acceptance  of  such 
order,  and  put  an  end  to  defendant's  lia- 
bility thereon;  and  that  judgment  was  ren- 
dered accordingly,  defendant  is  estopped  in 
subsequent  action  from  contending'  to  con- 
trary of  what  was  decided  in  former  ac- 
tion, though  It  was  commenced  in  justices' 
court.— Koehler  v.  Holt  Mfg.  Co.,  146  Cal. 
335.  337,  338.  80  Pac.  73. 

S.    Rail  Kg*  In   notion  oa  appeal -bond. — 

For  various  rulings  upon  questions  in- 
volved in  action  on  bond  given  on  appeal 
from  justice  of  peace,  see  Nolan  v.  Fidelity 
A  Deposit  Co.,  2  Cal.  App.  1,  82  Pac.  1119. 


§  862.    PLEADINGS  IN  JUSTICES'  COURTS.  The  pleadings  are : 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  to  the  complaint ; 

3.  The  answer  by  the  defendant ; 

4.  The  demurrer  to  the  answer. 

History:    Enacted  March  11,  1872,  founded  on  8  570  Practice  Act. 


PLEADINGS  ALLOWED  IN  JUSTICES' 

COURTS. 

1.  Pleadings— Cross-complaint. 

2.  Same — Must  be  construed  liberally. 

3.  Same — Not  held  to  much  Btrictnesa. 

4.  Same — ^When  snffieient. 

Aa  to  time  when  trlnl  mnat  be  efmmieaecd. 
Bee,  post,  i  87S  and  note. 

Aa  to  nae  of  abbrcrlatluu  mmA  flame*. 
Bee,  ante,  i  186  and  note. 

Aa  to  wbet  nnawcr  ahall  cmteto,  in  m^m- 
otmI,  see.  ante,  §  437  and  note.  . 

Aa  to  what  eamplalnt  mast  eoatala.  In 
VVMnl*  Bee,  ante,  t  428  and  note. 

1.  FIcadlasB— CroMi-complalat  can  not  be 

filed  In  a  justices'  court — Purcell  t.  Rich- 
ardson, 1S4  Cal.  160,  128  Pac.  81. 

Aa  to  reaaona  for  mot  allowlas  eroaa-coM- 
plalat  la  Jaatleea*  conrti,  see,  ante,  I  861, 
note  par.  5. 

Aa  ts  trhmt  pleadlajra  «w  ellawcd,  la  cea* 
•ral*  see,  ante,  I  423  and  note. 


2.  Same— Maat  be  coaatrned  llbmllj-.^ — 
White  pleadings  In  Justices'  court  must  be 
liberally  construed,  yet  cause  of  action 
must  be  stated,  and  it  must  be  one  relied 
on,  for,  in  such  court,  as  in  every  court,  the 
allegata  and  probata  must  correspond,  and 
Judgment  must  be  upon  demand  and  within 
pleadings.- — Terry  v.  Superior  Court,  110  CaL 
8S,  88,  42  Pac.  464. 

8.    Same— Not  held  to  mncfa  strictneH.— 

Pleadings  in  Justices'  courts  are  not  held  to 
much  strldtnesa. — Llenlng  t.  Qould,  13  Cal. 

598,  599. 

4.  Same— WhH  snlllclent. — Pleadings  in 
Justices'  courts  must  be  construed  with 
great  liberality,  and  If  facts  stated  are 
sufficient  to  show  nature  ot  claim  or  de- 
fense relied  upon,  nothing  further  la  re- 
quired. Stuart  T.  lender,  IC  Cal.  272,  S74, 
76  Am.  Dec.  628. 

Aa  to  power  of  Jaatlcca*  clerk  to  pass 
npoa  aafflcleaoy  of  plcadlas,  see,  ante,  9  861i 
note  par.  C 


§863.  COMPLAINT  DEFINED.  The  complaint  in  juatiees*  courts  is  a 
concise  statement,  in  writing,  of  the  facts  constituting  the  plfdntiff's  cause  of 
action ;  or  a  copy  of  tiie  account,  note,  bill,  bond,  or  instrument  upon  which  the 
action  is  based. 

History:  Enacted  March  11,  1872. 
C.  C.  P.— 128  MSB 
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COMPLAINT. 

1.  Copy  of  ftceonnt. 

2.  Copy  of  note, 

3.  Note  with  iodorsemeots. 

4.  Sobscription  to,  annecessaiy. 

5.  When  sufficient. 

1.  Copy  of  ■cconnt. — A  copy  of  an  ac- 
count filed  with  Justice  Is  good  compIaiDt 
under  thia  section. — Montgomery  v,  Superior 
Court,  68  Cal.  407,  410,  9  Pac.  720. 

a.  Copy  of  Bote. — Under  this  section,  copy 
of  note  "upon  which  action  Is  baaed"  is 
good  complaint,  though  such  copy  does  not 
show  ptaintift  to  be  corporation. — McFall  t. 
Buckeye  O.  W.  Assoc..  122  Cat  468.  470,  «8 
Am.  St.  Rep.  47,  66  Pao.  tSi. 


3.  Note  with  lndars«iae»ta. — Under  this 
section,  note  with  Indorsements  thereon, 
filed  with  justice,  la  sufflclent  complaint. — 
Hamilton  v.  McDonald,  IS  Cal.  128.  ISO. 

4.  SabacrlptlOB    to,    niin«ee««arjr. — ^It  ia 

not  necessary  for  complaint  in  Justices' 
court  to  be  subscribed  by  party  or  hla  at- 
torney.— Montgomery  v.  Superior  Court,  68 
Cal.  407,  410,  9  Pac.  720. 

6.  Wheo  avaicl»t. — Complaint  In  Jus- 
tices' court  la  Bufflelent  it  It  shows  value  of 
claim  asserted  by  plaintiff  in  such  way 
that  person  of  common  understanding  may 
know  what  was  intended. — Aucfcer  v.  Mc- 
Coy. 66  Cal.  624.  626. 

Aa  te  power  of  Jnstlces*  elerk  to  pum  wpoa 
mmMtitmer,  see.  ante,  {  861,  note  par.  6. 


§  854.   WHEN  DEMT7RRER  TO  COMPLAINT  BIAY  BE  PUT  IN. 

defendant  may,  at  any  time  before  answering,  demur  to  the  complaint. 

History:    Enacted  March  11,  1872,  founded  on  §  578  Practice  Act. 


The 


1.  Order  aoatalBlns  er  overnillBK  demur* 
rer  la  not  appealable. — Lltch  v.  Kerns,  8 
Cal.  App.  747,  748.  97  Pao.  897. 


As  to  dMBBrrer,  ceitcraUy,  Vee,  ante,  |  430 

and  note. 

A>  to  when  defendant  mar  demur  tv  eoM- 
plaint,  see,  ante,  )  430  and  note. 


§  865.    ANSWER.    [WHAT  TO  CONTAIN.]    The  answer  may  contain  a 

denial  of  any  or  all  of  the  material  facts  stated  in  the  complaint,  which  the 

defendant  believes  to  be  untrue,  and  also  a  statement,  in  a  plain  and  direct 

manner,  of  any  other  facts  constituting  a  defense  or  counter-claim,  upon  which 

an  action  might  be  brought  by  the  defendant  against  the  plaintiff,  or  his 

assignor,  in  a  justice's  court. 

Hratory:  Enacted  March  11,  1872,  re-enactment  of  S  674  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1.  p.  168,  held  uncoDstitutlonal,  see  history,  S  6  ante; 
amendment  approved  March  22,  1907,  Stats,  and  Amdts.  1907,  p.  880, 
Kerr's  Stats,  and  Amdta.  1906-7,  p.  467. 


ANSWER— WHAT  TO  CONTAIN, 

1.  Extent  of  connter-elaim. 

2.  Setting  up  new  matter  as  cdunter-clalm 

—Notice  of  trial — Void  judgment. 

3,4.  Sufficiency  of  denial. 

1.  Kzteat  a(  conter-«Iaiai. — Under  tbia 
aectlon  defendant  can  not  set  up  counter- 
claim in  exceaa  of  three  hundred  dollars,— 
Maxfleld  V.  Johnson,  30  Cal.  &4&,  646;  Crls- 
wold  V.  Pferatt,  110  Cal.  269,  265,  42  Pac. 
820. 

Aa  to  when  eovntcr-elalat  hao  m  atsMd- 
lac.  see,  post,  i  866.  note  par.  Z. 

3.  SetttBK  VP  aew  matter  eoanter- 
claim — Notlee  ot  trial — Void  Jadament. — A 

pleading  of  the  defendant,  setting  up  new 
matter  by  way  of  counter-claim,  as  pro- 
vided by  above  aectlon.  was  simply 
an  answer,  which  when  flled  raised  an 
Issue  of  fact  to  be  tried  under  notice  given 
by  the  Juatlce  to  the  respective  parties  to 
the  action.   The  Justice  waa  without  juris- 


diction to  enter  any  judgment  at  all  until 
after  such  notice  of  the  trial  had  been  given 
and,  in  the  absence  of  auch  notice,  an  at- 
tempted Judgment  entered  by  him  against 
the  platntltr  and  In  favor  of  the  defendant, 
on  the  new  matter  pleaded  aa  a  counter- 
claim, waa  void. — Furcell  v.  Richardson,  164 
Cal.  160.  128  Pac.  31. 

Aa  to  coBBtcr-elaiBi  mnt  act-oS  geaerally, 

Bee.  ante,  3  438  and  note. 

Aa  1o  erosa-complalHt  geaerally,  see,  ante, 
i  442  and  note. 

Ah  to  eroaa-complalat  mot  hmtmm  penal*, 
sible  iB  Jvatlcca*  eonrta,  aee,  ante,  S  861,  note 

par.  6. 

S.  Snincleaer  of  denial, — It  Is  sufficient 
under  this  section  if  answer  deny  material 
allegations  ot  complaint,  either  generally  or 
speelflcally. — ^Hlntum  T.  Burr,  20  Cal.  48,  4$. 

4.  Answer  in  Justices'  court  denying 
generally  allegations  of  complaint  con< 
forms  substantially  to  requirements  of  stat- 
ute.— Sullivan  V.  Cary,  17  Cal.  80.  86. 


SOU 
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§866.   IF  THE  DEFENDANT  OMITS  TO  SET  XTP  COUNTER-CLAIM.  If 

the  defendant  omit  to  set  up  a  counter-claim  in  the  eases  mentioned  in  the  last 
section,  neither  he  nor  his  assignee  e^n  afterward  maintain  an  action  against 
the  plaintiff  therefor. 

History:  Enacted  Marcb  11. 187S. 


COUNTER-CLAIM. 

1.  Civil  jarisdictioD — Amount — Interest. 

2.  Cotinter-elaim  has  no  standing,  when, 

Aa  to  caimter^lBlni  se»crall7'i  see,  ante, 
i  8BE. 

1.    Ctvll  larbidlctliMi— AaBMKt^iitcmt. 

—Justices'  court  shall  have  civil  Jurisdic- 
tion In  actions  arising  on  contract  for  re- 
covery of  money  only,  if  sum  claimed,  ex- 
clusive of  Interest,  does  not  amount  to  three 


hundred  dollars  (antoi  B  US). — See  MalaoE 
V.  Vaughn,  2S  Cal.  61,  82  (boldiag  that  "in- 
terest" under  former  law  should  be  Included 
In  estimating  amount  of  Justice's  Jurisdic- 
tion). 

X.    CaVBter-clalm  has  «o  atandlnv,  when. 

— Counter-claim  Interposed  by  defendant 
has  no  standing  In  Justices'  court  where 
amount  Is  such  that  defendant  could  not 
have  brought  action  in  such  court  against 
plaintiff.— Malsof  v.  Vaughn.  23  Cal.  61,  63. 


§857.  WHEN  PLAINTIFF  MAY  DEMUR  TO  ANSWER.  When  the 
answer  contains  new  matter  in  avoidance,  or  constituting  a  defense  or  a 
counter-claim,  the  plaintiff  may,  at  any  time  before  the  trial,  demur  to  the  same 
for  insufficiency,  stating  therein  the  grounds  of  such  demurrer. 

History:  Enacted  March  11,  1872. 

Aa  to  demurrer  to  answer,  generally,  see.         Am  to  wkea  plslntUf  may  demwr  to 
ante,  t  443  and  note.  swer.  see.  ante,  i  148  and  note. 

A»  to  order  aaatalBiag  or  OTcrrnllng  de- 
atHiTcr  mot  bclag  an  aHcaUfela  order,  see. 

post,  S  954,  note  par.  1. 

§  867a.   WHEN  AFFIRMATIVE  JUDGMENT  MAY  BE  RENDERED  FOR 

DEFENDANT.  AfSrmative  judgment  may  be  rendered  for  the  defendant  on 

his  cross-complaint  whenever  the  defendant  proves  that  he  is  entitled  to  more 

than  the  plaintiff  has  proven  or  whenever  the  plaintiff  fails  to  prove  that  he  is 

entitled  to  any  judgment. 

History:    Enactment  approved  May  18,  1919,  Stats,  and  Amdts. 
1919,  p.  727.   In  effect  July  22,  1919. 

§868.  PR0CEEDIN08  ON  DEMURRER.  The  proceedings  un  demurrer 
are  as  follows : 

1.  If  the  demurrer  to  the  comphunt  is  sustained,  the  plaintiff  may,  within 

such  time,  not  exceeding  two  days,  as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  defendant  may  answer 

forthwith ; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  defendant  may  amend  his 
answer  within  such  time,  not  exceeding  two  days,  as  the  court  may  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action  must  proceed  as  if 
no  demurrer  had  been  interposed. 

History:  Enacted  March  11. 1872. 

PROCEEDINGS  ON  DEMURREB.  i.    CoMtrnctloa  of  aectlon.— Section  874. 

_    „  post,  is  general  In  Its  terms  and  controls 

1.  Construction  of  section.  provision  of  this  section  and  of  sections 

2.  Failure  to  anawnr  "at  once,"  effect  of.  gyi,  S72.  post.   Under  section  874,  post,  jus- 

3.  TinM  for  preparation  of  written  answer.  tloe,  after  overrullnir  defendant's  demurrer 
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to  complaint,  has  power  to  allow  defendant 
two  days  In  which  to  answer,  and  to  post- 
pone trial  for  that  period.— Hall  v.  Kerri- 
gan, ISB  Gal.  1.  6,  66  Pac.  868. 

9.    Fallnr*  to  answer  "at  oaee,"  effect  of. 

— Under  this  section,  defendant  may  answer 
forthwith  upon  overruling  of  demarrer; 
but.  If  he  falls  to  do  so,  Juatlee  Is  author- 
ized, under  section  8T8,  post,  to  render  Judg- 
ment  "in  like  manner  as  If  defendant  had 
failed  to  appear  and  answer  or  demur."  If 
defendant  fails  to  answer  "at  once,"  when 
required  to  do  so.  Judgment  by  default  may 
be  rendered  in  favor  of  plaintiff. — Stewart 
V.  Justices'  Court,  109  Cat.  616,  617,  42  Pac. 
158. 

3.    Time  for  preyaratloB  of  wrlttes 

mwt^r, — ^Althouerh  pleadings  In  Justices'  court 


may  be  oral,  yet  they  are  not  required  to  be 
80,  and  there  are  many  Instances  la  which 
defense  can  be  better  presented  by  written 
pleadingr:  ftnd,  as  defendant  can  not  know 
In  advance  whether  his  demurrer  will  be 
sustained  or  overruled,  he  ought  not  to  be 
required  to  prepare  his  answer  In  advance 
of  hearing'  upon  demurrer,  unless  statute 
so  demands.  Whether,  In  any  particular 
case,  court  should  allow  time  for  prepara- 
tion of  answer  after  order  upon  demurrer, 
as  well  as  time  which  It  will  allow,  must 
depend  upon  facts  of  that  ease;  but,  so  long 
as  It  has  power  to  make  such  order,  its  ac- 
tion can  not  be  disregarded.  As  statute 
forbids  postponlment  of  trial  for  more  than 
two  days  for  this  purpose,  there  can  not 
ordinarily  be  any  abuse  of  this  power. — 
Hall  T.  Kerrigan,  ISfi  Cal.  4,  5.  66  Pac.  868. 


§869.   AMENDMENT  OF  PLEADINGS.    Either  party  may,  at  any  time 

before  the  conclusion  of  the  trial,  amend  any  pleadings ;  but  if  the  amendment 

is  made  after  the  issue,  and  it  appears  to  the  satisfaction  of  the  court,  by  oath, 

that  an  adjoununent  is  necessary  to  the  adverse  party  in  consequence  of  such 

amendment,  an  adjournment  must  be  granted.    The  court  may  also,  in  its 

discretion,  when  an  adjournment  will  by  the  amendment  be  rendered  necessary, 

require  as  a  condition  to  the  allowance  of  such  amendment,  made  after  issue 

joined,  the  payment  of  costs  to  the  adverse  party,  to  be  fixed  by  the  court,  not 

exceeding  twenty  dollars.  The  court  may  also,  on  such  terras  as  may  be  just, 

and  on  payment  of  costs,  relieve  a  party  from  a  judgment  by  default  taken 

against  him  by  his  mistake,  inadvertence,  surprise,  or  excusable  neglect,  but  the 

application  for  such  relief  must  be  made  within  ten  days  after  notice  of  the 

entry  of  the  judgment  and  upon  an  affidavit  showing  good  cause  therefor. 

HlBtory:  Enacted  March  11,  1872,  re-enactment  of  9  5S0  Practice 
Act;  amendment  by  Code  Commiaslon,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  169,  held  unconstitutional,  see  history,  S6  ante; 
amendment  re-enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  254. 

10.  Same — Same — JuriBdiction  not  lost  by 
continuing  hearing  for  argument. 

11.  Same — Same— Loss  of  rights,  where 
no  motion  is  made  and  no  appeal 
taken, 

12.  Same — Same — No  jurisdiction,  when. 

13.  Same — Same — Party  can  not  extend  his 
own  time,  how. 

14.  Power  of  justice  to  vacate  his  own 
jndgment— After  regular  trial. 

15, 16.  Same — Exists  only  by  statutory  au- 
thority. 

17,18.  Same — Is  confined  to  "judgment  by 


AMENDMENT  OF  PLEADINGS— BELIEF 
FROM  DEFAULT. 

I.  In  Genebal,  1-18. 
II.  Relief  From  Default,  19-25. 
IIL  Relief  in  Equity,  26-31. 

I.  In  Genebal. 

1.  A  jutlgmcnt  entered  after  a  demurrer 

to  the  complaint  has  been  overruled. 

2.  Amendments — Furtherance  of  justice. 

3.  Same—Liberality  allowed. 

4.  Collateral  attack — Jndgment  fair  on 

its  face. 

5.  Same — Judgment  not  absolutely  void. 

6.  Judgment  by  default^ As  to  when 

voidable. 

7.  Same — A  motion  to  set  aside — ISmt  be 

made  within  ten  days. 

8.  Same — Same — Effect  of  denial  of  mo- 

tion, 

9.  Same — Same — Is  properly  denied  if 

not  made  within  time. 


default. 
II.  Belief  Fbou  Depadlt. 

19.  As  to  power  of  justices'  courts  to 
grant 

20, 21.  Application  td  set  aside  default. 
22, 23.  Same— Time  of  filing. 

24.  Notice  of  default  judgment— Mailed 
to  person  other  than  defendant 
Idem  sonans. 
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25.  Same — First  notice  of  default,  present- 

ing of  execution — Motion  within  ten 
days  thereaftet — Jurisdiction  of  jus- 
tice. 

HI  Beubt  in  Equitt. 

26.  Affirmative  ebowing  of  good  defense 

— When  required. 

27.  After  denial  of  motion  to  open  judg- 

ment. 

88.  Injunction — After  denial  of  motioii  to 
open  judgment. 

29.  Same — Denied  wfaero  par^  ms  negli- 
gent. 

80.  Same — Denied  where  remedy  hj  motion 
exists. 

■  SI.  Same — Though  relief  might  have  been 
sought  in  a  different  form  of  action. 

I.   IN  asITERAU 

1.  A  Jndraient  entered  mttmr  m  demancr 
to  the  eemplMint  haa  bees  overraled  and 

failure  of  the  defendant  to  answer  In  the 
Justices'  court  Is  to  be  treated  as  a  default 
JudgRient,  which  may  be  set  aside,  under 
the  provision  of  this  section. — Fast  v. 
Toung-,  19  Cal.  App.  577-580,  126  Pac.  854. 

2.  Amendineat»— Furtherance  of  Jnatlce. 
• — Amendments  should  be  readily  allowed 
whenever  they,  will  tend  to  furtherance  of 
Justice,  and  irreatest  liberality  In  this  re- 
spect should  be  extended  to  pleadlng^s  of 
Justices'  court. — Butler  v.  King,  10  Cal.  3*2, 
S43. 

S.  Sane  —  lilberallty  allowed. — Greatest 
liberality  should  be  exercised  la  allowing 
pleadings  In  Justices'  courts  to  be  amended. 
— BuUer  v.  King,  10  Cal.  312,  ZiS. 

4.  Callateral  attack— Judcment  fair  on 
Ita  face.! — A  Judgment  of  Justice  of  peace 
against  person  who  Was  never  served  with 
summons  and  never  appeared  in  cause  is  li> 
fact  void,  but  If  record  shows  service  and 
appearance  and  Judgment  is  fair  on  Its  face, 
It  can  not  be  collaterally  attacked. — Har- 
nlsh  V.  Bramer,  71  Cal.  155,  159,  11  Pac.  888. 

5.  Same— Jademeat  not  abitolatelr  void. 
— Where  action  has  been  brought  In  Jus- 
tices' court  for  trespass  upon  land,  the  sum- 
mons, though  defective  in  containing  notice 
simply  that  in  case  of  failure  to  answer 
plaintiff  will  take  Judgment  for  sum  sped- 
fled,  that  being  sum  claimed  In  complaint, 
does  not  render  Judgment  by  default  ren- 
dered in  such  action,  after  personal  service 
upon  defendant,  absolutely  void,  and  such 
Judgment  can  not,  therefore,  be  attacked 
collaterally. — Keybers  r.  McComber,  67  Cal. 
895,  S96,  7  Pac.  838. 

Jndgaient  hy  def anlt  —  As  to  when 
voidable. — A  Judgment  in  Justices'  court  Is 
voidable  If  entered  by  default  before  time 
for  answering-  has  expired. — Harnlsh  v. 
Bramer,  71  CaL  155,  159,  11  Pac.  888. 

7.  Same — A  motloa  to  aet  aalde— Maat  be 
BMde  within  tea  days.— If  motion  made  in 
Justices'  court  to  set  aside  Judgment  is 


based  upon  mistake.  Inadvertence,  surprise, 
or  excusable  neglect  of  defendant,  court  has 
no  Jurisdiction  over  It.  where  it  has  not 
been  made  within  ten  days  after  Judgment. 
— Simons  V.  Justices*  Court,  127  Cal.  16,  48, 
69  Pac  296. 

8.  Saate— Saaie~^0ec<  af  denial  of  na- 
tion.— ^If  motion  la  made  under  this  section 
before  expiration  of  ten  days  to  vacate 
Judgment  by  default  and  for  leave  to  an- 
swer, and  such  motion  is  denied,  order  deny- 
ing such  motion  will  not  be  reviewed  on 
certiorari,  although  it-  is  erroneous,  where 
Justice  had  Jurisdiction. — Reagan  v.  Jus- 
tices* Court,  76  Cal.  253,  255.  17  Pac.  195. 

0.  Same  —  Same  —  la  properly  denied  If 
not  made  witbin  tine. — If  default  Judgment 
Is  rendered  against  party,  his  motion  to 
set  It  aside,  made  more  than  ten  days  after 
notice  of  entry  of  Judgment,  Is  properly 
denied,  though  summons  in  action  does  not 
contain  name  of  plalntlfT,  but  another  name 
Is  Inserted  therein  as  plaintiff. — Tucker  v. 
Justices'  Court,  120  Cal.  512,  514,  52  Pac. 
808. 

10.  Same— Same— J  tir  lad  let  Ion  not  loat  by 
contlnnlnff  hearing  (or  argument. — If  mo- 
tion to  set  aside  default  Judgment  in  jus- 
tices' court  Is  made  within  time,  court  does 
not  lose  Jurisdiction  by  continuing  hearing 
for  argument,  or  for  further  evidence.— 
Spencer  v.  Branham,  109  Cal.  836,  340,  11 
Pac.  1095. 

11.  8am^-8ame  Loaa  of  rig^tm,  where 
no  motion  la  made  and  no  nppeal  taken.— 

If  summons  in  Justices'  court  Is  fatally  de- 
fective, defendant  may  appear  and  move 
court  to  quash  it  for  such  defect,  and  his 
motion  will  probably  be  granted;  and  if 
Judgment  Is  entered,  he  has  right  to  move 
court  to  set  aside  default  Judgment,  If  such 
motion  is  made  within  ten  days  after  Judg- 
ment was  entered;  but  if  he  does  not  make 
that  motion  within  such  time,  and  no  ap- 
peal Is  taken  from  Judgment  or  order,  he  Is 
not  entitled  to  writ  of  review  for  relief. — 
Tucker  v.  Justices'  Court,  120  Cal.  612,  611> 
52  Pac.  808. 

12.  Same— "Same— Wo  Jnrladlctlont  when. 
— An  application  for  relief  against  Judgment 
by  default  must  be  made  within  ten  days 
after  entry  of  Judgment.  It  is  making  and 
not  Sling  of  an  application  that  Is  required. 
Attention  of  court  must  be  called  to  It,  and 
court  moved  to  ^rant  it,  or  there  Is  no  Ju- 
risdiction t'o  set  aside  such  default. — Spen- 
cer V.  Branham,  109  Cal.  886,  S40.  41  Pac. 
1096. 

IS.  gam^-gama— Party  can  mmt  extend 
Ua  ovm  time,  how. — ^Application  to  set  aside 
Judgment  by  default  under  this  section 
must  be  made  upon  notice  within  ten  days 
after  notice  of  entry  of  Judgment.  A  party 
can  not  extend  his  own  time  by  filing  writ- 
ten motion  within  period  in  which  motion 
must  be  made  upon  notice  and  give  notice 
of  hearing  at  time  after  such  period  has  ex- 
pired.— Spencer  v.  Branham,  109  CaL  886, 
339,  41  Pac.  1095. 
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14.  Power  ot  Inatlec  t«  vaeats  ktai  owb 
JndKBiCK<— After  revnlar  trlal.^ — Justice  of 
peace  has  no  power  under  this  section  to  set 
aside  Judirment  rendered  after  regular  trial. 
— Hellen  T.  Phillips,  88  CaL  667,  569,  26  Pac. 
866. 

15.  Same— Exist*  onlr  statatory  an- 
lliorlty. — Justices'  courts  have  no  power  to 
review  their  own  Judgments,  unless  by  some 
method  expressly  provided  by  law. — Weim- 
mer  v.  Sutherland,  74  Cal.  341,  843,  16  Pac. 
849. 

16.  Justices'  court  has  no  power  to  re- 
view Its  own  Judgment,  unless  statutory  au- 
thority therefor  is  given,  and  it  can  review 
no  judgment  except  judgment  by  defiiult — 
Jones  V.  Justices'  Court,  97  Cal.  623,  624,  82 
Pac.  676. 

17.  Saai^— la  conflacd  to  <«Jndvn«ats  by 
defanlt.** — Power  given  to  justice  under  this 
section  to  relieve  from  judgment  by  de- 
fault talcen  against  party  by  mistake,  inad- 
vertence, surprise,  or  excusable  neglect.  Is 
confined  to  caees  of  "judgment  by  default," 
and  time  Is  limited  to  ten  days  after  entry 
of  Judgment.  Section  473,  ante,  does  not 
apply  to  Justices'  courts. — Welmmer  v.  Suth- 
erland. 74  Cal.  341.  15  Pac.  84S. 

18.  Justices'  court  can  vacate  judgment 
only  in  cases  where  It  is  expressly  author- 
ized by  statute,  and,  as  this  section  allows 
It  only  as  to  Judgments  upon  default,  court 
can  not  Tacate  its  judgment  in  any  other 
case. — ^American  T.  F.  Co.  v.  Justices'  Court. 
IIS  Cal.  319,  220,  65  Pac.  742,  978. 

IL    REXIBF  PROM  DEFAULT. 

'See.  also,  ante,  1  848.  note  pars.  8-14. 

19.  As  to  power  ot  Instlireit*  coorts  to 
iprant. — ^Under  the  provisions  of  above  sec- 
tion a  justices'  court  may  relieve  a  party 
from  a  judgment  by  default  taken  against 
him  by  his  mistake.  Inadvertence,  surprise, 
or  excusable  neglect,  "but  the  application  for 
such  relief  must  be  made  within  ten  days 
after  notice  of  the  entry  of  the  judgment 
and  upon  an  afRdavlt  showing  good  cause 
therefor." — Bhigellcen  v.  Justices*  Court,  — 
Cat  App.  — ,  195  Pac.  286. 

10.    Application   to  set   asMe  default. — 

Upon  an  application  made  to  sat  aside  a 
default  judgment  in  a  justices'  court,  it  is 
error  to  grant  the  application  without  mak- 
ing the  order  conditional  upon  the  payment 
of  plaintiff's  costs,  but  the  failure  to  Im- 
pose such  condition  does  not,  however,  de- 
vest the  Juatlces*  court  of  Jurisdiction  to 
proceed  with  the  cause. — Arbogast  v.  Su- 
perior Court,  82  Cat.  App.  372,  162  Pac.  909. 

21.  Such  written  notice  of  entry  of  Judg- 
ment is  required  in  cases  where  personal 
service  of  the  summons  and  complaint  Is 
made,  as  In  cases  where  there  has  been  a 
constructive  service  of  summons. — Arbogast 
v.  Superior  Court.  88  Cat  App.  878,  162  Pac. 
909. 

SS.  Saase— Time  for  llltav. — ^An  applica- 
tion for  relief  hereunder  from  a  default 


Judgment  must  not  only  be  filed  but  must 
be  called  up  for  action  by  the  court  and  the 
court  moved  to  ffrant  it  within  ten  days 
after  notice  of  the  decision  has  been  served 

oii  the  losing  party.  The  time  to  file  the 
application  begins  to  run  from  the  service 
of  the  notice  required  by  section  893,  post, 
and  the  service  of  such  notice  la  not  waived 
by  the  mere  preparation  of  affidavits  to  be 
used  upon  the  application  to  be  relieved. — 
Peterson  v.  Superior  Court,  80  Cal.  App.  466. 
158  Pac.  647. 

23.  The  time  to  file  an  application  under 
above  section  to  be  relieved  from  a  judg- 
ment entered  by  default  in  a  Justices*  court 
on  the  ground  that  such  Judgment  had  been 
taken  by  mistake,  inadvertence,  surprise 
and  excusable  neglect,  begins  to  run  from 
service  of  written  notice  of  entry  of  the 
judgment  as  required  by  section  893  of  such 
code,  as  amended  In  1916. — Arbogast  v.  Su- 
perior Court.  32  Cal.  App.  372.  162  Pac.  909. 

24.  Notice  o(  defanlt  JadKBseat — Hailed 
to  persoB  other  than  defeadant  —  Idem 
sonans. — In  a  case  in  which  there  Is  no 
claim  on  the  part  of  the  plaintiff  thai  any 
other  notice  was  given  Farla  than  the  no- 
tice mailed  by  the  Justice,  that  notice 
was  not  addressed  to  Farla,  but  to  Faira.  It 
was  not  delivered  through  the  post-office  to 
Farla,  but  was  returned  undelivered  to  the 
Justice  of  the  peace.  It  Is  too  plain  for  ar- 
gument that  a  notice  of  a  default  Judgment 
addressed  to  a  person  other  than  the  Judg- 
ment-debtor is  not  such  a  notice  as  is  re- 
quired by  above  section,  to  start  time  run- 
ning within  which  a  motion  to  vacate  the 
Judgment  may  be  made.  Faira  and  Farla 
are  not  idem  sonans. — Engelken  v.  Justices' 
Court,  —  Cal.  App.  — ,  195  Pac.  266. 

36.  Saaie— First  notice  of  defnnlt.  prc- 
seatlas  of  excevtloa— Motion  wtthla  tea 
dan  thereafter-^nrladlctlon  of  loatlce. — In 

a  case  in  which  the  flrst  notice  of  a  de- 
fault judgment  is  received  by  the  defendant 
on  the  date  the  execution  was  presented  to 
him,  and  within  ten  days  of  that  time  he 
gave  notice  of  motion.  It  was  within  time 
and  the  Justices'  court  had  power  to  hear 
and  determine  the  questions  arising  upon 
his  showing  of  any  of  the  grounds  specified 
in  the  statute. — Engelken  v.  Justices'  Court, 
—  Cal.  App.  — ,  196  Pao.  866. 

ni.    RELIEF  IN  EQUXTT. 

3&  AaratatlTe  abawlac  of  m—*  defease 
—•When  rc«alred< — Where  money  Judgment 
was  recovered  in  Justices'  court,  but  causes 
of  action  set  out  In  case  were  barred  by 
limitation  before  commencement  of  action 
for  relief  against  such  judgment,  and  there 
Is  nothing  to  show  that  plaintiff  In  Jus- 
tices'-court  case  was  guilty  of  any  fraud 
in  procurement  of  judgment.  It  would  be  in- 
equitable to  set  aside  Judgment  without 
afllrmatlve  showing  In  complaint  that  there 
was  good  defense  to  action  of  Justices' 
court. — Burbrldge  v.  Rauer,  146  Cal.  81,  78 
Pac.  626,  627. 
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27.  After  denial  of  ■■o<1«b  to  ovea 
west. — Where  judgment  was  rendered 
Bgalnst  plaintiff  In  Justices'  courti  and  he 
did  not  learn  that  Judgrment  had  been  en- 
tered against  blm  until  time  Cor  an  appeal 
had  expired,  and  he  then  makes  an  appli- 
cation to  court  by  motion  to  open  Judgment, 
n-hlch  motion  la  granted,  but  Justice  on 
following  day  and  without  notice  to  plaintiff 
or  his  attorney  vacates  auch  order,  his  sub- 
sequent action  in  vacating  this  order  Is 
equivalent  to  denial  of  motion,  a;nd  from 
this  order  there  Is  no  appeal  to  superior 
court.  Hence,  auch  denial  gives  to  court  of 
equity  same  authority  to  interfere  as  If 
other  court  was  powerless  to  render  aid. 
Rule  under  which  court  of  equity  declines 
to  Interfere  until  after  application  for  re- 
lief has  been  made  to  court  In  which  Judg- 
ment was  rendered  has  no  application  when 
relief  has  been  sought  in  that  court  and 
denied.  Uerriman  v.  Walton,  106  CaL  40S, 
407.  45  Am.  St.  Rep.  fiO,  SO  L.  R.  A.  786,  88 
Pac.  1108. 

28.  iBjHBetloiH^Aftn  denial  vt  wotfon 
to  opea  Jndvaieat.^ — After  denial  of  motion 
to  set  aside  Judgment  by  default  In  Jus- 
tices* court,  under  this  section,  on  ground 
of  mistake,  court  of  equity  will  not  Issue 
an  injunction  to  restrain  collection  or  as- 
signment of  such  Judgment. — Reagan  v. 
Fitzgerald,  76  Cal.  230,  231,  233,  17  Pac.  198. 

2ft.  game  Denied  where  party  was  neg- 
Ilgent. — Where  equity  is  invoked  to  restrain 
enforcement  of  Judgment  by  Justice  of  peace 
and  It  appears  from  oomplaint  that  plaintiff 
was  Informed  of  all  grounds  which  he 
urges  In  support  of  his  action,  within  week 
after  terdict  Was  given  by  jury,  he  will  be 
denied  relief,  because  he  had  complete  rem- 
edy against  all  errors  committed  at  trial 


by  appeal  to  superior  court;  and  his  failure 
to  talce  such  appeal  until  more  than  thirty 
days  after  rendition  of  Judgment  was  his 
own  negligence,  which  can  not  be  invoked 
as  ground  for  interference  of  equity. — ^Hol- 
lenbeak  v.  McCoy,  127  Cal.  21.  23,  69  Pac. 
201. 

30,  Same— Denied  where  remedy  by  mo- 
tion exists. — A  court  of  equity  will  not 
grant  injunction  to  restrain  enforcement  of 
execution  Issued  on  Judgment  by  default 
rendered  in  Justices'  court,  if  Judgment  is 
void  upon  its  face,  because  there  Is  speedy, 
complete,  adequate,  and  summary  remedy 
by  motion  In  justices*  court. — Luco  v. 
Brown,  78  Cal.  3.  «,  80  Am.  St.  Rep.  778,  14 
Pac  3<«. 

81.  Same— niongh  vellef  aUa^t  have  been 
songht  In  dUterent  form  of  aetlan. — It  is 

familiar  rule  that  separate  action  to  re- 
strain enforcement  of  Judgment  wilt  not  be 
sustained  where  same  relief  can  be  ob- 
tained through  motion  or  other  proceeding 
In  action  In  which  Judgment  was  obtained; 
and,  in  Jurisdiction  In  which  legal  and 
equitable  relief  Is  dispensed  within  differ- 
ent tribunals,  court  of  equity  will  not  grant 
relief  against  judgment  when  same  relief 
can  be  obtained  by  aid  of  court  that  ren- 
dered Judgment.  But,  under  system  of  pro- 
cedure which  obtains  In  this  state,  where 
various  kinds  of  relief  are  administered  by 
same  tribunal,  and  where  there  is  but  one 
form  of  civil  action  for  enforcement  or  pro- 
tection of  civil  rights,  party  who  presents 
complaint  showing  his  right  to  relief  asked 
Is  not  to  be  denied  that  relief  because  he 
might  have  sought  it  under  different  form 
of  action. — Merrlman  v.  Walton,  106  Cal. 
408.  407,  46  Am.  8L  Rep.  60,  80  L.  B.  A.  786, 
38  Pac  1108. 


§860.  ANSWER  OB  DEMURRER  TO  AMEND  PLEADINOS.  When  a 
pleading  is  amended,  the  adverse  party  may  answer  or  demur  to  it  within  such 
time,  as  the  court  may  allow,  not  exceeding  five  days  after  notice  of  the 
amendment. 

History:    Enacted  March  11,  1872;  amendment  approved  Hay  1^ 
1821,  SUtB.  and  Amdts.  1921,  p.  122.   In  effect  July  29.  1921. 

Am  to  tiasc  to  plead,  see,  ante,  i  432  and  note. 
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CHAPTER  IV. 

PBOVISIONAL  REMEDIES  IN  JUSTICES'  COTTBTa 

Article  I.   Abbest  and  Bail,  §§  861-865. 
XI.   Attachment,  S{  666-869. 

HL  Claiu  and  Deuvebt  or  Pebsokal  Pbopebtt,  |  870. 


ARTIC3LE  I. 

ABBEST  AND  BAIL. 

S  861.    Order  ot  arrest  and  arrest  of  defend-     S  863.    A  defendant  arrested  most  be  taken 
ant.  before  tbe  justice  immediately. 

$  862.    Affidavit  and  undertaking  for  order  of     S  864.    The  officer  must  give  notice  to  the 
arrest.  plaintiff  of  arrest. 

i  865.    The  officer  must  detain  the  defendaat. 

§  861.  ORDER  OF  ARREST  AND  ARREST  OF  DEFENDANT.  An  order 
to  arrest  the  defendant  may  be  indorsed  on  a  summons  issued  by  the  justice, 
and  the  defendant  may  be  arrested  thereon  by  the  sheriff  or  constable,  at  the 
time  of  serving  the  summons,  and  brought  before  the  justice,  and  there  detained 
until  duly  discharged,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages  on  a  cause  of  action 
arising  upon  contract,  express  or  implied,  when  the  defendant  is  about  to 
depart  from  the  state,  with  intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  property  embezzled  or 
fraudulently  misapplied,  or  converted  to  his  own  use  by  one  who  received  it  in 
a  fiduciary  capacity; 

3.  When  tiie  defendant  has  been  guilty  of  a  fraud  in  contracting  the  debt  or 
incurring  the  obligation  for  which  the  action  is  brought ; 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of  his  property, 
or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action. 

History:   Enacted  March  11,  1872,  fotmded  on  |544  Practice  Act. 

ARREST  IN  CrVIL  ACTIONS.  applicable  In  such  caseB,  are  those  found  In 

this  and  succeedlner  four  sections.  Under 

1.  As  to  construction  of  section.  these,  before  an  order  of  arrest  can  be  made 

2.  Conditions  upon  wllich  order  of  arrest  may     by  justice  in  an  action  (or  recovery  of  debt, 

be  made.  "  must  be  proved  to  satisfaction  of  Justice 

3  Same— Woman  exempt  from.  ^''^^  ^^"^      ^^^^^  °'  action  arising  upon 

contract,   express   or   Implied;    and  either 

An  to  mrmt  mmA  bmll,  see,  ante,  S  478  and  that  defendant  la  about  to  depart  from  state 

note.  with  Intent  to  defraud  his  creditors,  or  that 

Ah  to   ImhIdk  me>ne  aid  final  procfM  ^c  has  been  ffullty  of  fraud  in  contracting 

from  juBtlcM'  court  to  any  part  o(  county,  ^^^^  C  Incurring  obligation,  or  that  he  has 

see  S9  9*   106  and  notes  removed,    concealed,    or    disposed    of  his 

A.  to  what  proceedl...  are  to  be  bad     T'Tr''*  h*"".!'  ''^"^l^"  ''VJ'/  '^"'^ 
wbeu  «o»pI.l.t  I.  mm^M,  see,  ante,  i  432     1°  "^'f^^f  "^/^  »  k""'    J  T"" 

be  made  by  affidavit  by  party  or  some  other 
and  note.  person.    That  It  be  made,  however,  la  ju- 

1.  A«  to  eonatruetloB  of  seetlon. — The  risdictlonal,  and  without  It  there  Is  no  ju- 
unly  provisions  of  statute  pertatnlnff  to  rlsdlctlon  to  Issue  such  an  order. — In  re 
arrest  In  civil  actions  In  justices'  courts,  or     Vinlch,  8fi  Cal.  70,  71,  26  Pao.  628. 
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Z.  CradHtona  nyoik  which  srder  of  evnrt 
■■ay  he  made. — ^The  order  must  be  made  In 
the  manner  and  under  the  conditions  pre- 
scribed. There  must  be  a  complaint,  show- 
ing that  a  cause  of  action  exists,  which, 
though  not  as  full  and  specific  as  to  be 
maintainable  against  demurrer  in  the  su- 
perior court,  must  be  sufficient  as  a  state- 
ment of  a  cause  of  action  In  a  Justices' 
court;  and  the  party  applylngr  for  the  order 
must  show  to  tb«  aatlstaction  of  the  Jus- 


tice, by  his  own  6r  the  affidavit  of  another 
person,  that  the  facts  necessary  to  author- 
ise the  order,  under  the  provisions  of  this 
section,  exist. — Matter  of  Application  of  La 
Due,  1«1  Cal.  634.  120  Pac  13. 

S.  Sane— Womaa  exempt  fron. — Under 
this  section,  a  woman  can  not  be  arrested 
upon  process  Issued  In  a  civil  action.— Nel- 
son T.  KellosK.  162  Cal.  6X1,  622,  123  Pac. 
1116. 


§862.   AFFIDAVIT  AND  UNDEBTAEING  FOB  ORDER  OF  ARREST. 

Before  an  order  for  an  arrest  can  be  made,  the  party  applying  masi  prove  to 
the  satisfaction  of  the  justice  by  the  affidavit  of  himself,  or  some  other  person, 
the  facts  upon  which  the  application  is  founded.  The  plaintifP  must  also  exe- 
cute and  deliver  to  the  justice  a  written  undertaking  in  the  sum  of  three 
hundred  dollars,  with  sufiFicient  sureties,  to  the  effect  that  the  plaintiff' will 
pay  all  costs  that  may  be  adjudged  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  arrest,  if  the  same  be  wrongful,  or  without 
sufficient  cause,  not  exceeding  the  sum  specified  in  the  undertaking. 

History:    Elnacted  March  11,  1872,  re-enactment  of  S  S45  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  334. 


APFIDAVIT  FOB  ABBE8T. 

1,2.  SulBeieii^  of. 

3.  'When  fundamentally  defective. 

1.  SnAeleney  of. — The  person  making  the 
affidavit  upon  which  an  order  of  arrest  In  a 
civil  action  Is  asked  may  follow  the  statute 
and  declare  In  positive  terms  that  the  de- 
fendant la  about  to  depart  from  the  state 
with  Intent  to  defraud  his  creditors,  or  he 
may  set  up  the  facts  which  will  warrant  the 
Judge  In  concluding  such  to  be  the  Intent  of 
the  defendant.  In  either  case  the  aflldavft 
is  sufficient. — In  re  Caples,  26  CaL  App.  786, 
148  Pac.  796. 


S.  An  affidavit  for  arrest  In  a  civil  ac- 
tion which  recites  that  the  defendant  Is 
about  to  leave  the  state,  with  the  Intent  to 
defraud  his  creditors,  is  sufficient,  without 
stating  the  facts  constituting:  the  evidence 
from  which  the  Intent  is  to  be  deduced. — 
In  re  Caples,  26  Cal.  App.  786.  148  Pac.  795. 

S.  When  (nndamentallr  defective. — Affi- 
davit In  case  showing  that  action  has  been 
begun  for  recovery  of  an  "alleged  Indebt- 
edness," but  wherein  there  Is  no  averment 
that  such  Indebtedness  or  any  cause  of  ac- 
tion exists.  Is  fundamentally  defective,  and 
therefore,  whatever  else  may  be  averred, 
court  Is  left  without  Jurisdiction  to  make 
an  order  of  arrest. — In  ra  VInlch,  86  CaL  70, 
71,  86  Pac.  628. 


§863.  A  DEFENDAirr  AARESTED  BUST  BE  TAKEN  BEFORE  THE 

JUSTICE  ZMHEDIATELT.  The  defendant  immediately  upon  being  arrested, 
must  be  taken  to  the  office  of  the  justice  who  made  the  order,  and  if  he  is 
absent  or  unable  to  try  the  action,  or  if  it  appears  to  him  by  the  affidavit  of 
defendant  that  he  is  a  material  witness  in  the  action,  the  officer  must  immedi- 
ately take  the  defendant  before  another  justice  of  the  township  or  city,  if  there 
is  another,  and  if  not,  then  before  the  justice  of  an  adjoining  township,  who 
must  take  jurisdiction  of  the  action,  and  proceed  thereon,  as  if  the  summons 
had  been  issued  and  the  order  of  arrest  made  by  him. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  &46  Practice  Act. 

§864.  THE  OFFICER  MUST  aiVE  NOTICE  TO  THE  PLAINTIFF  OF 
ARREST.  The  officer  making  the  arrest  must  immediately  give  notice  thereof 
to  the  plaintiffj  or  his  attorney  or  agent,  and  indorse  on  the  summons,  and 
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subscribe  a  certificate,  stating  the  time  of  serving  the  same,  the  time  «£  the 
arrest,  and  of  his  giving  notice  to  the  plaintiff. 

Hiatory:  Enacted  Hareh  11.  1878,  re-enactment  of  1 647  Practice  Act. 
Au  to  cMfltnwtlAB  mt  thla  •eetlra.  aee.  ante.  I  8S1,  note  par.  1. 

§866.  THE  OFFIOSR  BIUST  DETAIN  THE  DEFENDANT.  The  officer 
making  the  arrest  must  keep  the  defendant  in  custody  until  he  is  discharged  by 
order  of  the  justice. 

Hittory:   Bnaoted  March  11.  1872,  re^naetment  of  |  648  Practice  Act. 

Am  to  cnatnwtlos  of  tUa  Mettos.  see.  ante,  i  861,  note  par.  1. 

ARTICLE  a 

ATTACHMENT. 

1 806.   Writ  of  attachment  sliall  issue  upon     1 868.   Writ  of  attachment,  to  whom  directed. 

aiBdavit  1 869.   Certain  pioriBioiis  apply  to  all  attain- 

{867.   Undertakiiig  on  attachment  most  be  mente  in  jnstiees'  courta. 

required. 

§866.  WRIT  OF  ATTAOmCEKT  SHALL  ISSUE  UPON  AFFIDAVIT.  A 

writ  to  attach  the  property  of  the  defendant  must  be  issued  by  the  justice  at 

the  time  of,  or  after  issuing  summons  in  actions  in  which  the  sum  claimed 

exclusive  of  interest  exceeds  ten  dollars,  on  receiving  an  affidavit  by  or  on 

behalf  of  the  plaintiff,  showing  the  same  facts  as  are  required  to  be  shown  by 

the  affidavit  specified  in  section  five  hundred  and  thirty-eight. 

History:  Enacted  March  11,  1872,  founded  on  19  S61,  662  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901.  Stats,  and 
Amdts.  1900-1.  p.  169.  held  unconBtltutional,  see  hlstorjr.  {6  ante; 
amendment  approved  March  22,  1907,  Stats,  and  Amdts.  1907,  p.  880 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  467;  March  20,  1911,  SUts.  and 
Amdta.  1911.  p.  399. 


ATTACHMENT. 

1.  Fails  for  want  of  tmmmons,  when. 

2.  Right  to  remedy — Injuries  by  trespassing 

animals. 

3.  Same — Provisions  of  code. 

4.  What  does  not  vitiate. 

1.    FBlla  tow  wast  of  aaaimeBa.  whea^ 

Where  summons  is  unauthorised  and  void, 
an  attachment  In  justices'  court  must  fall 
lor  want  of  summons. — Hisler  v.  Carr.  S4 
Cal.  S41,  e4«. 

a.  Rlsbt  to  remedr — ^Injarlc*  by  tres- 
puMlBK  anlnals. — Under  act  of  March  7, 
1878  (Stats.  1877-8,  p.  176),  plaintiff  who 
seelia  to  recover  for  Injuries  caused  by  tres- 
paaslngr  animala  Is  not  deprived  of  His  rem- 
edy by  attachment,  because,  after  distraint, 
he  has  continuinff  Men  upon  animals. — WIs- 
more  v.  Buell,  122  Cal.  144,  14«,  64  Pac.  600. 


S.  Same— Provlstou  of  code. — ^All  pro- 
visions of  thla  code  relating  to  attachment 
process  apply  to  actions  against  owner  to 
recover  damasres  for  Injuries  caused  by 
trespassing  animals,  subject  only  to  fotlow- 
Inff  modification,  to  wit:  That  Instead  of 
filing  affidavit  required  by  section  SS8,  ante, 
and  this  section,  plalntlfl  is  entitled  to  Is- 
suance of  writ  of  attachment  against  prop- 
erty of  defendant  upon  filing  his  complaint 
stating  cause  of  action,  properly  verified 
according  to  law. — WIgmore  v.  Buell,  122 
Cal.  144.  146,  S4  Pac.  600. 

4.  What  docs  not  vitiate. — Fact  that  de- 
fendant absents  himself  so  that  summons 
can  not  be  served  on  him  before  return  day 
thereof,  and  fact  that  it  is  returned  not 
served,  can  not  have  effect  of  vitiating  at- 
tachment,— Seaver  v.  Fitzgerald.  SS  CaL  SS 
10. 


§867.   UNDERTAKING  ON  ATTACHMENT  MUST  BE  REQUIRED. 

Before  issuing  the  writ,  the  justice  must  {1]  require  a  written  undertaking  on 
the  part  of  the  plaintiff,  [2]  with  two  or  more  sufficient  sureties,  [3]  in  a  sans 
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not  less  than  fifty  nor  more  than  three  hundred  dollars,  [4]  to  the  effect  that 
if  the  defendant  recovers  judgment,  the  plaintiff  will  pay  [a]  all  costs  that  may 
be  awarded  to  the  defendant,  and  [b]  all  damages  which  he  may  sustain  by 
reason  of  the  attachment,  not  exceeding  the  sum  specified  in  the  undertaking. 

At  any  time  after  the  issuing  of  the  attachment,  but  not  later  than  five  days 
after  notice  of  its  levy,  the  defendant  may  except  to  the  sufficiency  of  the 
sureties.  H  he  fails  to  do  so,  he  is  deemed  to  have  waived  all  objections  to 
them. 

When  tfcepted  to  they  must  justify  in  the  manner  and  within  the  time 

provided  in  section  five  hundred  and  thirty-nine,  otherwise  the  justice  must 

order  the  writ  of  attachment  vacated. 

History:  Elaacted  March  11,  1872,  re-enactment  with  additions  of 
S663  Practice  Act  as  amended  1868  (Stats.  1868,  p.  132)  and  1860; 
amendment  by  Code  Commission,  Act  March  8, 1901,  Stats,  and  Amdts. 
1900-1,  p.  169.  held  unconstitutional,  see  history,  S  6  ante;  amendment 
approved  March  22,  1907,  Stats,  and  Amdts.  1907.  p.  880,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  468. 


UNDERTAKING  ON  ATTACHMENT. 

1.  Amount  in  excess  of  jnrisdietion — Fioeeed- 

ings  void. 

2.  Attachment  is  void,  when. 

3.  Belation  of  proceedings  in  attaehnunt  to 

each  other. 

4.  Undertaking  is  void,  when. 

X.  AMonat  In  exec««  of  JarUdictlon— 
ProeeedlB^  void. — Justice  of  peace  has  no 
authority  to  Issue  attachment  In  suit  to  re- 
cover sum  of  one  thousand  dollars,  nor  has 
he  any  authority  to  take  bond  on  attach- 
ment In  case.  Under  such  circumstances, 
procftedlnars  are  void. — Benedict  v.  Bray,  2 
Cal.  XSl.  26B,  S6  Am.  Dec  382. 

S.  AttackaieBt  la  voM,  whea. — Attach- 
ment   la    unauthorised    and    void  unless 


Issued  In  substantial  conformity  with  provi- 
sions of  statute.  Including  undertaklner  re- 
quired to  be  given. — Hisler  v.  Carr,  34  Cal. 
641,  646  . 

8.  Relation  of  proceedlnK*  In  nttscli- 
ment  to  eack  other. — An  attachment  bond  is 
antecedent  of  attachment,  and  accompanies 
In  point  of  time  affidavit,  which  must  be 
made  before  writ  Is  Issued.  It  depends  for 
Its  le^al  effect  upon  writ.  If  no  writ  is  Is- 
sued bond  is  null  and  void.  It  has  no  ef- 
fect except  as  connected  with  attachment, 
and  ther  must  exist  together. — Benedict  v. 
Bray,  2  Cal.  251,  264,  56  Am.  I>ec.  332, 

4.  tlndertaklac  Is  void,  whea.^ — If  an  un- 
dertaking on  attachment  la  executed,  after 
writ  of  attachment  has  been  levied,  and  at- 
tachment dismissed,  undertaking  Is  void. — 
Benedict  v.  Bray,  2  Cal.  261,  2S4,  B6  Am. 
Dec  tit. 


§  868.  WEIT  OP  ATTACHMENT,  TO  WHOM  DIREOTED.  The  writ  may 
be  directed  to  the  sheriff  or  any  constable  of  the  county  in  which  such  justice 
court  is  situate  and  must  require  him  to  attach  and  safely  keep  all  of  the 
property  of  the  defendant  within  his  county  not  exempt  from  execution,  or  so 
much  thereof  as  may  be  sufficient,  to  satisfy  the  plaintiff's  demand  against  the 
defendant,  the  amount  of  which  must  be  stated  in  conformity  with  the  eom> 
plaint,  unless  the  defendant,  whose  property  has  been  or  is  about  to  be  attached, 
give  him  security  by  the  undertaking  of  two  sufficient  sureties,  in  an  amount 
sufficient  to  satisfy  such  demand  against  such  defendant  besides  costs;  in  which 
case  to  take  such  undertaking ; 

[Keq)er.]  provided,  however,  that  whenever  a  levy  shal!  be  made  upon 
personal  property,  other  than  money,  belonging  to  a  going  concern,  then  the 
sheriff  must,  if  the  defendant  consents,  place  a  keeper  in  charge  of  said 
attached  property  at  plaintiff's  expense  for  at  least  two  days  or  more,  and 
said  keeper's  fees  must  be  prepaid  by  the  attaching  creditor.  After  the  expire- 
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tion  of  said  two  days,  the  sheriff  shall  take  said  property  into  his  immediate 
custody^  unless  other  disposition  is  made  by  the  court  or  parties. 

[If  more  than  one  defendant.]  In  the  event  that  the  action  is  againat  more 
than  one  defendant,  any  defendant  whose  property  has  been  or  is  about  to  be 
attached  in  such  action  may  give  the  sheriff  such  undertaking,  and  the  sheriff 
shall  take  the  same,  and  such  undertaking  shall  not  subject  such  defendant 
to  or  be  answerable  for  any  demand  against  any  other  defendant,  nor  shall 
the  sheriff  thereby  be  prevented  from  attaching  or  be  obliged  to  release  from 
attachment,  any  property  of  any  other  defendant;  provided,  however,  that  such 
defendant,  at  the  time  of  giving  such  undertaking  to  the  sheriff,  shall  file  with 
the  sheriff  a  statement  duly  verified  under  oath,  wherein  such  defendant 
shall  aver  and  declare  that  the  other  defendant  or  defendants  in  the  action  in 
which  said  undertaking  was  given  has  or  have  not  any  interest  or  claim  of  any 
nature  whatsoever  in  or  to  said  property.  Such  statement  must  further  contain 
the  character  of  such  defendant's  title  and  the  manner  in  which  he  acquired 
title  to  such  attached  property. 

[Service  out  of  county.]  Several  writs  may  be  issued  at  the  same  time  to 
the  sheriffs  or  constables  of  different  counties ;  provided,  that  where  a  writ  of 
attachment  issued  by  a  justice  of  the  peace  is  to  be  served  out  of  the  county 
in  which  it  was  issued,  the  writ  of  attachment  shall  have  attached  to  it  a  cer- 
tificate imder  seal  by  the  county  clerk  of  such  county,  to  the  effect  that  the 
person  issuing  the  same  was  an  acting  justice  of  the  peace  of  said  county  at  the 
date  of  the  writ. 

History:  Exacted  March  11,  1872,  re^nactment  of  9  554,  Practice 
Act;  amendment  approved  March  18,  1906,  Stats,  and  Amdts.  1905,  p. 
208;  April  22,  1916,  Stats,  and  Amdts.  1916,  p.  112;  Hay  26,  1917, 
Stats,  and  Amdts.  1917,  p.  939.   In  effect  Jaly  27,  1917. 

Am  tm  wfeom  writ  •t  attMhmeat  mmmt  be  dlreeM,  ud  what  tm  state,  aefl,  ante,  t  S40 
and  note. 

§869.  CERTAIN  PROVISIONS  APPLY  TO  ALL  ATTACHBIENTS  IN 
JUSTIOEB'  COURTS.  The  sections  of  this  code  from  section  five  hundred  and 

forty-one  to  section  five  hundred  and  fifty-nine,  both  inclusive,  are  applicable 
to  attachments  issued  in  justices'  courts,  the  word  "constable"  being  substi- 
tuted for  the  word  "sheriff,"  whenever  the  writ  is  directed  to  a  constable^  and 
the  word  "justice"  being  substituted  for  the  word  "judge." 

History:   Enacted  March  11,  1872,  re-enactment  of  (  555  Practice  Act. 
As  to  attaekaieBt  at  prapcitr.  see,  ante,  ii  641-659  and  notes. 
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ABTICLE  III. 

CLAIU  AXD  DELIVEBY  OP  PERSONAL  PKOPBBTT. 

{  S70.    How  claim  and  delivery  enforced. 

§870.  HOW  CLAIM  AND  DELIVEBY  ENFORCED.  In  an  action  to 
recover  possession  of  personal  property,  the  plaintiff  may,  at  the  time  of  issuing 
summons  or  at  any  time  thereafter  before  answer,  claim  the  delivery  of  such 
property  to  him ;  and  the  sections  of  this  code  from  section  five  hundred  and 
ten  to  section  five  hundred  and  twenty-one,  both  inclusive,  are  applicable  to 
such  claim  when  made  in  justices'  courts,  the  powers  therein  given  and  duties 
imposed  on  sheriffs  being  extended  to  constables,  and  the  word  "justice" 
substituted  for  "judge," 

Hlitory:  Enacted  March  11,  1872. 


1.  Landlord  and  tcDnnt — TaklnK  prop- 
«rtr  to  enforce  Hen— Not  larceny  thoaKh 
wronirful. — When  the  lease  of  an  apartment 
WM  upon  the  condition  that  the  lessor 
should  have  a  Hen  upon  the  property  of  the 
lessee  for  unpaid  charges.  Including 
chargres  for  cleaning  the  apartment  and 
laundering  soiled  linen,  and  providing  that 
if  any  rent  or  other  charges  remained  un- 
paid, the  lessor  might  remove  the  lessee*! 


property,  and  after  three  months'  time 
might  sell  the  property.  If  the  charges  were 
not  paid  within  that  time;  act  of  lessor  In 
seizing  articles  of  property  of  leasee  on 
claim  that  .apartment  was  not  clean  did  not 
constitute  grand  larceny,  under  section  484 
of  Penal  Code,  though  wrongful. — Ex  parte 
Bayles,  —  Cal.  App.  — ,  190  Pac.  1034. 

Aa  to  cl«la>  sad  dcllveiT  of  peraoBal 
property,  see.  ante,  19  610-620  and  notes. 


CHAPTER  V. 

JUDGMENT  BT  DEFAtJLT  IN  JUSTICES'  COUBTS. 

i  871.   Judgment  when  defendant  &U8  to  ap-     |  872.   Judgment  Bgainat  defendant  on  da- 
pear,  murrer. 

§  871.   J1TBGMENT  WHEN  DEFENDANT  FAILS  TO  APPEAR.    If  the 

defendant  fail  to  appear,  and  to  answer  or  demur  within  the  time  specified  in 
the  summons,  then,  upon  proof  of  service  of  summons,  the  following  proceed- 
ings must  be  had: 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the  recovery  of  money,  or 
damages  only,  the  court  must  render  judgment  in  favor  of  plaintiff  for  the 
sum  specified  in  the  summons. 

2.  In  all  other  actions  the  court  must  hear  the  evidence  offered  by  the  plain- 
tiff, and  must  render  judgment  in  his  favor  for  such  sum  (not  exceeding  the 
amount  stated  in  the  summons)  ai  appears  by  such  evidence  to  be  just 

History:    Enacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  AmdtB.  1875-6,  p.  100;  March  16.  1880,  Code  Amdts.  1880 

(C.  C.  P.  pt.),  p.  113. 

DEFAULT  JUDGMENT. 

1,  2.  Construction  of  section, 

3.  Default  occurs,  when. 

4.  Plaintiff  is  entitled  to  judgment,  when. 


5.  Sufficiency  of  proof  of  service. 

6.  What  is  not  judgment  by  tlefault. 

7.  Same — No  right  to  render,  where  defen- 
dants answered,  but  were  absent  from 
trial. 
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1.  conatrvctloa  of  »ectloM,— This  section 
IB  controlled  by  section  874,  post,  which  1« 
general  In  Its  terms. — Hall  T.  -Kerrisan.  18S 
Cal.  4,  7,  6S  Pac.  868. 

2.  This  section  does  not  direct  the  Jus- 
tice to  enter  a  judgment  by  default  within 
any  prescribed  time.  The  entry  of  the  non- 
appearance of  the  defendant  executed  by 
sections  9U  and  912,  post.  Is  a  ministerial 
duty,  and  In  San  B^ancisco  such  entry  is 
made  by  the  clerk  of  the  justices'  court.  The 
failure  to  execute  such  a  ministerial  duty 
does  not  devest  a  court  of  Jurisdiction.— 
Hall  V.  Justices'  Court,  S  CaL  App.  182,  187, 
87  Pac.  870. 

3.  Default  ocears  when  defendant  falls 
to  answer  or  demur  as  described  in  this 
section  and  In  section  8S0,  ante. — Welmmer 
V.  Sutherland,  74  Cal.  841,  844,  15  Pac.  849. 

4.  PlalMtUt  Is  entitled  to  ladsment.  when. 
— Upon  Buflloient  statement  of  his  cause  of 
action  plaintiff  Is  entitled  to  judgment  for 
amount  demanded,  if  defendant  falls  to  ap- 
pear and  answer  to '  complaint. — Schroeder 
V.  WlttVam.  «6  Cal.  686,  638,  6  Pac.  737. 

0.  Snadency  of  proof  of  Mmee^Where 
return  afforded  some  evidence  that  copy  of 


complaint  served  was  copy  of  complaint  la 
action,  court  will  not  say.  In  absence  of 
other  evidence,  that  proof  la  this  respect 
was  not  sufficient  to  authorise  Justice  to 
render  judgment  -  by  default. — Cardwell  v. 
Sabicbi,  69  Cal.  490,  498. 

9.    Wfeat  la  not  la^ffment  by  tfefnnlt.— If 

defendant  In  Justices'  court  has  an  answer 
on  file  which  puts  In  issue  allegations  of 
compl&lnt,  justice  can  not  enter  judgment 
by  default  against  him.  Such  Judgment 
could  not  be  judgment  by  default,  notwith- 
standing justices'  record  might  contain  an 
entry  to  that  eCEect. — State  ex  rel.  Qrlssom 
V.  Justices'  Court,  31  Mont.  268.  78  Pac.  498, 
500. 

7.  Same— No  right  to  render,  where  the 
defendants  answered,  bat  were  nbacnt 
tr»m  trial. — After  defendants  In  a  Justices' 
court  have  appeared  and  answered,  there  Is 
no  provision  of  law  requiring  them  to  be 
present  at  trial  If  they  feel  disposed  to  ab- 
sent themselves,  and  no  valid  Judgment  by 
default  can  be  rendered  against  them  by 
reason  of  such  absence. — State  ex  rel.  Qrls- 
som v.  Justices'  Court,  81  Hont.  268,  78  Pac 
498,  SCO. 


§872.   JUDGMENT  AaAINST  DEFENDANT  ON  DEUUBBER.    In  the 

foUowing  cases  the  same  proceedings  must  be  had  and  judgment  must  be  ren- 
dered in  like  manner  as  if  the  defendant  had  failed  to  appear  and  answer,  or 

demur: 

1.  If  the  complaint  has  been  amended,  and  the  defendant  fails  to  answer  it,  as 
amended,  within  the  time  allowed  by  the  court ; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the  defendant  fails  to 
answer  within  the  time  allowed  by  the  court,  not  to  exceed  five  days. 

3.  If  the  demurrer  to  the  answer  is  sustained  and  the  defendant  fails  to 

amend  the  answer  within  the  time  allowed  by  the  court. 

History:    Enacted  March  11,  1872;  amendment  approred  May  16, 
1921,  Stats,  and  Amdts.  1921,  p.  122.   In  effect  July  29,  1921. 

2.  DIapoaUlan  of  e«M  m  to  one  defend- 
ant—Duty of  conrt  aa  to  other  defendants. 

— In  an  action  against  stockholders  of  a 
corporation  It  is  obvious  that  there  may 
possibly  be  as  many  adverse  Issues  made, 
and  aa  many  trials  had,  resulting  In  several 
Judgments,  aa  there  are  separate  defend- 
ants, so  that  disposition  of  case  as  to  one 
defendant  can  have  no  effect  on  right  and 
duty  of  court  to  ascertain  proportion  of 
claim  or  debt  for  which  each  defendant  Is 
liable,  and  to  render  judgment  in  conform- 
ity therewith. — Qrlmwood  v.  Barry,  118  Cal. 
274,  278,  60  Pac.  430. 

S.  Jnstlee  la  not  required  to  give  tine  to 
answer,  or  notice. — There  Is  no  provision  of 
code  which  requires  justice  to  allow  defend- 
ant any  time  within  which  to  answer  com- 
plaint in  case  his  demurrer  shall  be  over- 
ruled, or  to  give  to  him  any  notice  of  tliat 
fact. — Stewart  v.  Justices'  Court.  109  Cal 
816,  618.  42  Pac.  16S. 


JUDGMENT  AGAINST  DEPENDANT— 
ON  DEMURRER 

1.  Constmction  of  section— With  section  858, 

ante. 

2.  Disposition  of  case  as  to  one  defendant- 

Duty  of  court  as  to  other  defendanta. 

3.  Justice  is  not  required  to  give  time  to  an- 

swer, or  notice. 

As  to  waiver,  see,  ante,  I  87S  and  note. 

1,  Constraetlon  of  ecction— Wttk  eeetion 
8S8,  nnte^TJnder  this  section  and  eectlon 
868,  ante,  defendants  may  answer  forthwith 
upon  overruling  of  their  demurrer,  but  If 
they  fall  to  answer  "at  once,"  Justloe  Is  au- 
thorized. If  no  Issue  of  fact  has  been  pre- 
sented for  trial,  to  render  Judgment  In 
favor  of  plaintiff.  —  Stewart  v.  Justices* 
Court,  109  Cal.  616,  617,  618,  42  Pac.  158. 
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CHAPTER  VI. 

TIME  OP  TBIAL  AND  POSTPONEMENTS  IN  JUSTICES'  COURTS. 


1 873.  Time  when  trial  must  be  eommenced.  |  876. 
I  874.    When  court  may,  of  its  own  motion, 

postpone  triaC  |  877. 

1 875.   Postponement  by  consent. 


Postponement  npon  application  of  a 
party. 

No  eontinuanee  for  more  than  ten 
days  to  be  granted,  unless  upon  fil- 
ing of  undertaking. 


§  873.    TIME  WHEN  TBIAL  MUST  BE  COMMENCED.  Unless  postponed, 

as  provided  in  this  chapter,  or  unless  transferred  to  another  court,  the  trial 

of  the  action  must  commence  at  the  expiration  of  one  hour  from  the  time 

specified  in  the  notice  mentioned  in  section  eight  hundred  and  fifty,  and  the 

trial  must  be  continued,  without  adjournment  for  more  than  twenty-four  hours 

at  any  one  time,  until  all  the  issues  therein  are  disposed  of. 

History:    Enacted  March  11,  1872;  amendment  approred  April  S. 
1876.  Code  Amdte.  1876-6.  p.  100. 


TIME  OF  COMMENCEMENT  OF  TRIAL. 

1.  Constmctitm  of  section. 

2.  Doty  of  court  as  to  other  defendants — 

Where  ease  has  been  dispcned  of  as  to 
one. 

3.  Xtefnsal  of  justice  to  proceed — Bemedy — 

Power  of  justice. 

1.  Construct  Ion  of  section. — Provision  In 
thla  section  that  trial  must  commence  one 
hour  from  time  specified  In  notice  referred 
to.  Implies  that  this  notice  should  b«  fflven 
In  writing  and  form  part  of  record,  and  that 
there  should  be  entry  thereof,  and  also  of 
mode  in  which  It  Is  given.  In  Justices' 
docket,  so  that  there  may  be  affirmative 
evidence  of  his  authority  to  render  Judg- 
ment.— Jones  V.  Justices'  Court,  97  CaL  S23, 
626,  32  Pac.  676. 

See,  ante,  !  860  and  note. 

2,  Duty  ot  conrt  ma  to  other  defendants 
—Where  cue  has  been  disposed  of  ns  to 

one. — ^In  action  against  several  stockholders 


of  corporation  there  may  possibly  be  as 
many  diverse  Issues  made,  and  as  many 
trials  had,  resulting  in  several  Judgments, 
as  there  are  separate  defendants,  so  that 
disposition  of  case  as  to  one  defendant  can 
have  no  eOTect  on  right  and  duty  of  court  to 
"ascertain"  the  "proportion  of  claim  or 
debt  for  which  each  defendant  is  liable," 
and  to  render  Judgment  "in  conformity 
therewith," — Grimwood  Barry,  118  Cal. 
274,  276,  80  Pac.  430. 

8.  Refusal  of  Justice  to  proceed — Remedy 
—Power  of  Justice. — If  Justice  of  the  peace 
should  refuse  to  proceed  with  trial  of  case 
as  required  by  this  section,  remedy  would 
be  to  obtain  writ  of  mandate  compelling 
him  forthwith  to  proceed  with  such  trial; 
but  upon  service  of  such  writ  he  would 
still  have  right  to  entertain  motion  for 
Its  further  continuance,  and  if  sufficient 
cause  were  shown  therefor,  In  accordance 
with  provisions  of  code,  he  would  be  Jus- 
tified in  granting  It. — Whaley  v.  King,  92 
Cal.  431,  432,  28  Pac.  579. 


§  874   WHEN  COURT  MAY.  OF  ITS  OWN  MOTION,  POSTPONE  TEIAL. 

The  court  may,  of  its  own  motion,  postpone  the  trial: 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by  law  or  by  an  order  of 
the  court  for  the  trial,  the  court  is  engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of  the  pleadings,  or  the 
allowance  of  time  to  make  such  amendment  or  to  plead,  a  postponement  is 
rendered  necessary ; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  issues  of  fact,  and  a  jury 
has  been  demanded. 

History:  Enacted  March  11,  1872. 

POSTPONEMENT  OF  TEIAL  —  COURT'S     3.  Same— Eight  to  allow  two  dan  in  whi«h 
OWN  MOTION.  to  answer. 


1.  Construction  of  section — In  general. 

2.  Same — Controls  what  sectiona. 


4.  Justices'  court  does  not  devest  itself  of 
jurisdiction  to  proceed,  when. 
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1.  ConMtnictloii  of  Mectlon — In  seneral.- — 
ProvUlon  In  this  section  by  which  court 
may  postpone  trial,  if  postponement  is  nee 
easary  by  reason  of  ailowance  of  time  "to 
plead,"  must  have  been  intended  by  legisla- 
ture to  have  some  efTect,  and  must  refer 
to  pleading  that  has  not  yet  been  made  or 
filed.  This  clause  also  implies  that  court 
may  allow  party  time,  not  exceeding:  two 
days,  within  which  to  file  an  original  plead- 
ing;, when  he  has  no  such  pleading  on  file. 
—Hall  V.  Kerrigan,  1S5  Cal.  4,  6.  66  Pac. 
S68. 

S.  Same— CMtrola  what  acetlona, — This 
section,  beins  general  In  Its  terms,  con- 
trols the  provisions  of  sections  868,  871, 


872,  ante. — Hall  v.  Kerrigan,  US  Cal.  4,  i, 

66  Pac.  868. 

3.  Same — Rlsht  to  allow  two  dar* 
which  to  MBswer. — Under  this  section  Jus- 
tice has  right,  after  overruling  defendant's 
demurrer,  to  allow  him  two  days  In  which 
to  answer,  and  to  postpone  trial  for  that 
period.— Hall  v.  Kerrigan,  1S5  Cal.  4.  6, 
«<  Pac.  868. 

4.  Justices*  eoort  does  not  devert  Itself 
of  jnrisdIctlOB  to  proceed  further  in  action 
because,  of  its  own  motion.  It  continues 
case  for  few  hours,  or  because  It  refuses  to 
grant  defendant  continuance  to  some  future 
time.  Such  rulings  are  at  most  only  error, 
reviewable  only  on  appeal  to  superior  court. 
— DisQue  V.  Herrington,  139  Cal.  1,  2,  3,  72 
Pac.  386. 


§  875.  POSTPONEMENT  BT  CONSENT.  The  court  may,  by  consent  of 
the  parties,  given  in  writing  or  in  open  court,  postpone  the  trial  to  a  time 
agreed  upon  by  the  parties. 

History:  Enacted  March  11,  1872. 

§  876.  POSTPONEMENT  UPON  APPUOATION  OF  A  PABTT.  The  trial 
may  be  postponed  upon  the  application  of  either  party,  fur  a  period  not  exceed- 
ing four  montiis : 

1.  The  party  maMng  the  application  must  prove,  by  his  own  oath  or  other- 
wise, that  he  can  not,  for  want  of  material  testimony,  which  he  expects  to  pro- 
cure, safely  proceed  to  trial,  and  must  show  in  what  respect  the  testimony 
expected  is  material,  aad  that  he  has  used  due  diligence  to  procure  it,  and  has 
been  unable  to  do  so; 

2.  If  the  application  is  on  the  port  of  the  plaintiff,  and  the  defendant  is 
under  arrest,  a  postponement  for  more  than  three  hours  discharges  the  defend- 
ant from  custody,  but  the  action  may  proceed,  notwithstanding,  and  the 
defendant  is  subject  to  arrest  on  execution,  in  the  same  manner  as  if  he  had 
not  been  discharged ; 

3.  If  the  application  is  on  the  part  of  a  defendant  under  arrest,  before  it  can 
be  granted  he  must  execute  an  undertaking,  with  two  or  more  suflSeient  sure- 
ties, to  be  approved  by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the  effect 
that  he  will  render  himself  amenable  to  the  process  of  the  court  during  the 
pendency  of  the  action,  and  to  such  as  may  be  issued  to  enforce  the  judgment 
therein;  or  that  the  sureties  will  pay  to  the  plaintiff  the  amount  of  any  judg- 
ment which  he  may  recover  in  the  action,  not  exceeding  the  amount  specified  in 
the  undertaking.  On  filing  the  undertaking  specified  in  this  subdivision,  the 
justice  must  order  the  defendant  to  be  discharged  from  custody; 

4.  The  party  wiftlring  the  application  must,  if  required  by  the  adverse  party, 
consent  that  the  testimony  of  any  witness  of  such  advei^e  party,  who  is  in 
attendance,  may  be  then  taken  by  deposition  before  the  justice,  and  that  the 
testimony  so  taken  may  be  read  on  the  trial,  with  the  same  effect,  and  subject 
to  the  same  objections,  as  if  the  witness  was  produced;  but  the  court  may 
require  the  party  making  the  application  to  state,  upon  affidavit,  the  evidence 
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which  he  expects  to  obtain;  and  if  the  adverse  party  thereupon  admit  that  such 
evidence  would  be  given,  and  that  it  be  considered  as  actually  given  on  the 
trial,  or  offered  and  overruled  as  improper,  the  trial  must  not  be  postponed. 

Hiatory:  Enacted  March  11.  1872. 

§877.  NO  OONTINnANCE  FOB  MORE  THAN  TEN  DAYS  TO  BE 
GRANTED,  UNLESS  UPON  FILXNG  OF  UNDERTAKING.  No  adjournmeut 
must,  unless  by  consent,  be  granted  for  a  period  longer  than  ten  days,  upon 
the  application  of  either  party,  except  upon  condition  that  such  party  file  an 
undertaking,  in  an  amount  fixed  by  the  justice,  with  two  sureties,  to  be 
approved  by  the  justice,  to  the  effect  that  they  will  pay  to  the  opposite  party 
the  amount  of  any  judgment  which  may  be  recovered  against  the  party  apply- 
ing, not  exceeding  the  sum  specified  in  the  undertaking. 

History:   Bnacted  March  11,  1872,  re-enactment  of  S  686  Practice  Aet. 

CHAPTER  vn, 

TRIALS  m  JUSTICES'  C0T7BTS. 

S  878.   Ismie  defined,  and  the  different  kinds.    S  885.   Challenges  to  jurors. 

I  879.    Issue  of  law,  how  raised.  I  886.   Manner  of  pleading  a  written  instru- 

i  880.    Issue  of  faet,  how  raised.  ment. 

I  881.    Issae  of  law,  how  tried.  1  887,   If  a  copy  of  an  instmmeht  be  filed, 

1 882.  Twme  of  foet,  how  tried.  the  BignatareB  will  be  deemed  ad- 

1 883.  Jury,  how  waived.  mi  tied,  nnleas  denied  under  oath. 
{884.   Either  par^  failii^  to  appear,  trial 

may  proceed  at  request  of  other 
par^y. 

§  878.  IBSUE  DEFINED,  AND  THE  DITFEBENT  KINDS.  Issues  arise 
upon  the  pleadings  when  a  fact  or  conclusion  of  law  is  maintained  by  the  one 
party  and  is  controverted  by.  the  other.  They  are  of  two  kinds ; 

1.  Of  law;  and, 

2.  Of  fact 

Hratory:  Enacted  March  11, 1872. 

Am  to  ewca  1b  whiek  Jadvment  maj  k«         Compare    thu    mmi    Best    foar  — ctl>— 
tMd  mpom  teUnrc  of  defeBdMt  to  auww,     wHh  SS  586-692,  ante, 
•ee,  ante,  i  68S  and  note. 

§  879.  ISSUE  OF  LAW,  HOW  EAISED.  An  issue  of  law  arises  upon  a 
demurrer  to  the  complaint  or  answer,  or  to  some  part  thereof. 

History:  Bnacted  March  11,  1872. 

See,  ante,  t  878  and  note. 

§  880.   ISSUE  OF  FACT,  HOW  RAISED.  An  issue  of  fact  prises : 

1.  Upon  a  material  allegation  in  the  complaint  controverted  by  the  answer; 
and, 

2.  Upon  new  matter  in  the  answer,  except  an  issue  of  law  is  joined  thereon. 

Hiatory:  Bnacted  March  11,  1872. 

See,  ante,  I  8TS  and  note. 
C.C.P.— IM  S04S 
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§  881.  ISSUE  OF  LAW|  HOW  TRIED.  An  issue  of  law  must  be  tried  by 
the  court. 

History:  Enacted  March  11, 1872. 
Am  to  Ummm  «f  law.  kow  ftted.  see.  ante.  S  691  and  note. 

§  882.   ISSUE  OP  FACT,  HOW  TRIED.  An  issue  of  fact  must  be  tried  by 

a  jury,  unless  a  jury  is  waived,  in  which  case  it  must  be  tried  by  the  court. 

History:    Enacted  March  11,  1872,  founded  on  S  693  Practice  Act. 

A*  to  IMW  vt  tmmU  kow  trle^  mmM  mm  to  dUvoalllM  of  botk  bran  of  low  aad  CMt.  aee. 
ante,  S  592  and  note. 

§  883.   JURY,  HOW  WAIVED.  A  jury  may  be  waived : 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By.  a  failure  of  either  party  to  demand  a  jury  within  two  days  after 
service  upon  him  of  notice  of  trial  of  on  issue  of  fact,  as  provided  in  section 
eight  hundred  fifty ; 

3.  By  the  failure  of  either  party  to  appear  at  the  time  fixed  for  the  trial  of  an 

issue  of  fact. 

History:  Enacted  March  11,  1872,  founded  on  S  687  Practice  Act; 
Amendment  approved  May  26.  1919,  StaU.  and  Amdts.  1919,  p.  1013. 
In  effect  July  25,  1919. 

Am  to  w^»m  mm*  how  trial  by  JwT  my  be  walTe«.  eee,  ante,  i  «81  and  note. 

§  884.  EITHER  PART7  FAILINO  TO  APPEAR,  TRIAL  SCAT  PROCEED 
AT  REQUEST  OF  OTHER  PARTY.  If  either  party  fails  to  appear  at  the 
time  fixed  for  trial,  the  trial  may  proceed  at  the  request  of  the  adverse  party. 

History:  Enacted  March  11, 1872. 


DUTY  OF  JUSTICE  WHERE  EITHER 
PABTY  PAILS  TO  APPEAR. 

1.  Duty  of  juBtiee  where  defendant  fwls  to 

appear. 

2.  Judgment  by  default  In  justiees'  court. 

1.  Duty  of  JuMtlce  where  defendant  fnlU 
to  appear. — When  defendant  faila  to  appear 

3.  t  trial  Juatiee  may  proceed  with  trial  at 
requeet  of  plaintiff,  but  he  should  not,  with- 
out any  evidence,  render  Judgment  in  favor 
of  plaintiff.  If  answer  denies  averments  of 
complaint,  as  such  Judgment  would  be  erro- 
neous. Such  judgment  must  be  treated 
Flmply  as  judgment  without  evidence  to 
sustain  It.— Curtis  V.  Superior  Court,  63 
Cal.  435,  436. 


2.    JndKment  by  dcfaolt  In  Joetlces*  eonrt. 

— Where  the  plaintiff  failed  to  appear  the 
defendant  may  proceed  with  the  trial  until, 
as  provided  In  section  873,  ante,  all  the  ie- 
Bues  were  disposed  of.  Inasmuch  as  a  judg- 
ment for  the  defendant  was  a  bar  to  another 
action  based  upon  the  same  claim,  the  only 
remedy  for  the  plaintiff  was  by  appeal  to 
the  superior  court  upon  Issues  both  of  law 
and  of  fact  and  a  trial  de  novo.  A  judg- 
ment In  such  a  case  In  the  superior  court 
will  not  be  annulled  In  a  proceeding  for  a 
writ  of  review  upon  the  ground  that  the 
superior  court  had  no  jurisdiction  to  en- 
tertain the  appeal. — Wlnnett  v.  Superior 
Court,  26  Cal.  App.  332,  146  PaC.  1050. 


§  885.  CHALLENGES  TO  JUR0B8.  The  challenges  are  either  peremptory 
or  for  cause.  Each  party  is  entitled  to  three  peremptory  challenges.  Either 
party  may  challenge  for  cause  on  any  grounds  set  forth  in  section  six  hundred 
and  two.  Challenges  for  cause  must  be  tried  by  the  justice. 

History:   Enacted  March  11.  1872.  aubstantlal  re-enactment  of 
Practice  Act.. 

Aa  to  srooBd  of  challeace  In  anpcrlOT  That  ,  each  party  In  aaprrlor  court  In  mm- 
eonrt.  see,  ante,  603  and  note.  titled  to  three  peremptory  cbnllensen. — See. 

nnte,  S  601  and-bOte. 
SOSO 
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§886.   HANNEB  OF  PLEADINa  A  WRITTEN  mBTBlTHENT.  When 

the  cause  of  action  or  counter-claim  arises  upon  an  account  or  instrument  for 
the  payment  of  money  only,  the  conrt,  at  any  time  before  the  trial,  may,  by  an 
order  under  his  hand,  require  the  original  to  be  exhibited  to  the  inspection  of, 
and  a  copy  to  be  furnished  to,  the  adverse  party,  at  such  time  as  may  be  fixed 
in  the  order;  or,  if  such  order  is  not  obeyed,  the  account  or  instrument  can 
not  be  given  in  evidence^ 

History:  Bnacted  Uarch  11,  1872,  Bubstuitlal  re-enactment  of  1 676 
Practice  Act 

Aa  to  dcn«a«  mmA  •rMr  f»r  lM»egti—  mmA  eopy  o<  fe««fc,  »«»er,  cte«  lee,  post,  1 1000 

and  note. 

§887.  IT  COPY  OF  AN  INSTBUMKNT  BE  FILED,  THE  3IONATUBE 
WILL  BE  DEEKED  ADMITTED,  UNLESS  DENIED  UNDER  OATH.  If  the 

[1]  complaint  of  the  plaintiff,  or  [2]  the  answer  of  the  defendant,  contains  a 
[a]  copy  or  [b]  consists  of  the  original  of  the  written  obligation  upon  which 
the  action  is  brought  or  the  defense  founded,  the  ' 

OezLuineness  and  due  execution  of  such  instnunent  are  deemed  admitted, 
unless  [Ij  the  answer  denying  the  same  is  verified,  or  [2].  unless  the  plaiiii^, 
within  two  days  after  the  service  on  him  of  such  answer,  [a]  files  with  the 
justice  an  affidavit  denying  the  same,  and  [b]  serves  a  copy  thereof  on  the 
defendant. 

History:  Enacted  March  II,  1872,  re-enactment  of  S  &77  Practice 
Act  as  amended  1854  (Stats.  1S54,  p.  84) ;  amendment  by  Code  Commlfl- 
Bion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  169,  held  unconsti- 
tutional, see  history,  15  ante;  amendment  approved  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  880,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  468. 

A*  t«  what  eonatltatc*  eemplalnt  In  $nm-  Whea  dcfsaaa  la  teaaded  on  wrlttea  la- 

tieea  eoart,  nee,  ante,  I  858  and  note.  atramcnt,  whIA  writtea  Inatranifrat  la  aet 

That   eovr  of   writtea   iBstnimeiit   eon*  out  In  anawer.  Its  exccntloa  la  to  be  cob- 

talaed  la  complaint  U  admitted,  aaleaa  an-  aldered  admitted  naleaa  dealed  by  plalatUC 

awev  la  TcrUcd. — 8e«.  ante,  .1  447  and  note.  ander  oatb. — See,  ante,  i  448  and  note. 

CHAPTER  Vm. 

JTOGMENTS  (OTHEK  THAN  BY  DEFAULT)  IN  JUSTICES'  C0UBT8. 

i  889.   Judgment  by  eonfeBflion.  §  89S.    Offer  to  compromiBe  before  trial, 

f  890.   Judgment  of  dismiBflal  entered  irith-  S  896.   Costa  must  be  inchided  In  the  jndg- 

out  prejudice,  when.  ment. 

1 890a.  Judgment  of  dismiaaal  to  be  entered,  S  897.   Abstract  of  judgment. 

when.  I  898.   Abatiaet  may  be  filed  and  docketed  in 

I  891.   Judgment  upon  verdict.  county  clerk's  olflee. 

1 892.   Judgment  after  trial  by  the  conrt  i  899.   Effect  of  docketing. 

[Entry  of  judgment  in  thirty  days.]  f  900.    Judgment  not  a  lien  unless  abstract  ia 

f  893.   Judgment  when  the  defendant  is  sub-  recorded  in  the  recorder's  office. 

jeet  to  arrest.    [Notice.]  S  900a.  Correction  of  clerical  mistake  in  judg- 

I  894.    If  the  aum  found  dne  exceeds  the  jur*  moit. 

isdietion  of  the  justice,  the  ezeeas 

may  be  remitted. 

§889.  JUDGMENT  BY  CONFESSION.  Judgments  upon  confession  may 
be  entered  up  in  any  justices'  court  specified  in  the  confession. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  536  Practice  Act. 

Am  to  eonfeBslon  of  Jndrmeat  wlthont  ac-  npoa  eoatcaalon  of  defendnat.  see,  kbte. 
lion,  see.  post,  SS  1132-1136  and  notes.  S  112  subd.  8  and  note. 

A«  to  pow*r  of  Jnntifs*  of  penec  to  fak* 
•ad  eatar  JadsBcat  for  recovery  of  mnaer 
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§  890.  JUDOBIEirr  OF  DISMISSAL  ENTEBED  WITHOUT  PREJUDICE, 
WHEN. — Judgment  that  the  action  be  dismissed,  without  prejudice  to  a  new 
action,  may  be  entered  with  costs,  in  the  following  cases : 

1.  When  the  plaintiff  Tolnntarily  dismisses  the  action  before  it  is  finally 
submitted;  or  fails  to  prosecute  the  action  to  judgment  with  reasonable  dili- 
gence; provided  a  counter-claim  has  not  been  made  or  affirmative  relief  songht 
by  the  cross-complaint  or  answer  of  the  defendant;  if  a  provisional  remedy 
has  been  allowed,  the  undertaking  must  thereupon  be  delivered  by  the  justice 
to  the  defendant  [,]  who  may  have  his  action  thereon; 

2.  When  he  fuls  to  appear  at  the  time  specified  in  the  summons,  or  at  the 
time  to  whieh  the  action  has  been  postponed,  or  within  one  hoar  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been  snstainod,  the  plaintiff 
fails  to  amend  within  the  time  allowed  by  the  court; 

^  When  the  action  is  brought  in  the  wrong  county,  or  township,  or  city. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  591  Practice  Act 
with  addition  ot  last  paragraph;  amendment  approved  March  3,  1906, 
StatB.  and  Amdta.  1906.  p.  44. 

DISMISSAL  WITHOUT  PEEJUDICE,  ETC. 

1.  Action  of  justice  of  peace— In  Bustain- 
ing  demurrer  to  complaint — Not  bar 
to    subsequent    action    in  superior 
court,  when. 
2-  4.  Constnietion  of  aectioD. 

5.  Same — Subdivision  1. 

6.  Same— -With  section  832,  ante. 

7.  ^nrisdietion  over  person — Objection  to 

— ^Waived  by  general  appearance. 

8.  Objection  to  jurisdiction— How  taken. 
9, 10.  Same — How  waived. 

11.  Power  of  superior  court. 

1.  Aethm  wt  lasttcc  of  pea«*— In  ■Ditaln- 
tng  demnrrcr  to  complaint— Not  bar  to  Mob- 
■eqnvnt  action  In  aaperlor  coart,  wbvn. — 

Action  of  Justice  of  peace  In  lustalninir 
demurrer  to  complaint  does  not  constitute 
judgment  of  court.  Where  there  has  been 
no  trial  upon  merits,  auch  action  Is  but  or- 
der in  regard  to  sufllciency  of  complaint, 
and  not  a  Judffraent.  Order  upon  demurrer 
Is  only  decision  upon  correctness  or  suffl- 
clency  of  practice  in  seeking  to  obtain 
Judgment.  It  may  form  basis  for  render- 
ing Judgment,  but  it  Is  not  Itself  Judgment. 
But  If  Judgment  Is  afterwards  entered  upon 
such  order.  It  must  be  that  action  be  dis- 
missed without  prejudice  to  new  action. 
Hence,  such  decision  sustaininj^  the  de- 
murrer is  no  bar  to  subsequent  action  in 
superior  court.— SIvers  v.  Blvers,  87  Cal. 
618,  622.  32  Pac.  671. 

S.    CoaatructlOB  of  »e*tlon, — If  defendant 

sued  In  wrong  county  had  no  defense  upon 
merits,  and  his  objection  to  jurisdiction  la 
overruled,  there  would  be  no  object  In 
taking  plea  on  any  other  question,  and  flo 
far  as  that  ground  Is  concerned  it  could 
only  result  In  reversal  of  Judgment:  but  it 
was  certainly  not  purpose  of  this  section 


to  prevent  defendant,  when  he  eoueelved 
Judgment  to  be  wrong  upon  merlta  also,  of 
having  his  appeal  upon  both  questions,  and 
this  he  could  h.ave  only  by  appealing  upon 
questions  of  both  law  and  fact,  and  in  such 
case  no  statement  is  required.  Such  ap- 
peal absolutely  vacates  judgment  In 
Justices'  court,  since  upon  such  appeal  case 
Is  heard  de  novo,  and  Judgrment  of  supe- 
rior court  is  executed  Just  as  though  case 
had  been  originally  brought  therein,  and  is 
not  remitted  to  justices'  court  for  any  pur- 
pose. If  this  construction  is  correct,  it  la 
obvious  that  authorities  cited  to  effect  that 
general  appearance,  as  by  answering  to 
merits,  waives  question  ot  JurlsdIcUon  over 
person  of  defendant,  can  have  no  applica- 
tion.— Holbrook  v.  Superior  Court,  106  Cal. 
589,  698,  39  Pac.  936. 

3.  This  section  being  in  the  title  partic- 
ularly and  solely  applicable  to  Justices' 
courts  is  the  exclusive  remedy  upon  the  sub- 
ject-matter contained  therein,  and  section 
681.  ante,  being  upon  the  same  subject-mat- 
ter, is  therefore  not  applicable  to  actions 
prosecuted  in  justices'  courts. — Hubbard  v, 
Superior  Court,  9  Cal.  App.  166,'  isg,  88  Pac 
394. 

4.  Under  this  section  a  Justices*  court 
has  no  power  to  pass  upon  and  grant  a 
motion  for  non-suit,  and  this  section  ban 
limited  the  causes  for  which  a  judgment 
of  dismissal  may  be  entered.  The  failure 
of  the  plaintin  to  establish  his  case  by 
satisfactory  evidence  is  not  one  of  thosp 
causes.— Peacock  v,  Superior  Court.  2  63 
Cal,  701,  704,  186  Pao.  976. 

5.  Sum  — SnMIvlaln  1.— Subdivision  I 
of  above  section,  which  provides  when  a 
Justices'  court  In  Its  discretion  may  dis- 
miss an  action  pending  before  it  for  fail- 
ure to  prosecute  the  same  to  Judgment, 
applies  to  an  action  pending  in  the  justices- 
court,  and  not  to  an  appeal  pending  in  the 
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superior  court  In  such  an  action. — Flstoleal 
T.  Superior  Court,  26  Cal.  App.  403.  147 
Pac  104. 

«.  Same  — With  aeetlon  832,  nate.— This 
section  must  be  considered  in  connection 
with  aectfon  itt,  ante,  and  It  provides  for 
mode  of  walvlnc  objection  to  Jurisdiction 
fully  aa  effectlTe  as  voluntarr  appearance 
without  summons. — McGorray  v.  Superior 
Court,  141  Cal.  »6,  267.  74  I^c.  868. 

7.  JnrlsdIetlOB  over  penon^-ObJeetlon  to 
—Waived  by  KCBeral  appearaacci — Since  the 

amendment  to  'subdivision  4  of  above  sec- 
tion in  1905,  an  objection  that  the  action 
Is  broufcht  in  the  wrong:  county  can  not  be 
taken  at  the  trial,  and  a  general  appearance 
of  a  defendant  at  the  trial  waives  objection 
that  court  has  no  Jurisdiction  over  the  per- 
son of  the  defendant — ^Vance  v.  Superior 
Court,  —  Cal.  App.  — ,  191  Pac  946;  follow- 
ing Olcese  v.  Justices'  Court,  IM  CaL  82, 
103  Pac.  317;  American  Xaw  Book  Co.  v, 
Superior  Court,  164  Cal.  S27,  128  Pac.  S21. 

Aa  to  ohJcetloB  mmA  waiver  of,  see  para. 
8-10,  thla  note. 

a    ObJcettoB  t*  JnrMletlaB— Haw  tnkea. 

— Under  this  aeetlon  It  is  not  essential  that 
defendant  appear  specially  and  move  to 


dismiss  action  for  want  of  jurisdiction,  but 
objection  may  be  taken  by  answer  and  be 
urffed  upon  trial,  but  "if  not  taken  at  trial 
It  is  waived." — Holbrook  v.  Superior  Court, 
106  Cal.  689,  B92,  89  Pac.  936. 

f.  Same— Haw  waived. — Where  action  la 
In  Its  nature  personal,  defendant,  by  with- 
drawing his  motion  to  dismiss,  and  going 
to  trial  upon  merits,  waives  any  objection 
to  Jurisdiction. — Luco  v.  Superior  Court,  71 
Cal.  565,  656.  12  Fao.  677. 

As  to  waiver  af  objectloa  to  Jarladlctlon 
of  the  pereoa,  see  par.  7,  this  note. 

10.  An  objection  to  Jurisdiction  of  Jus- 
tice, that  action  has  not  been  commenced 
In  proper  township.  Is  waived,  under  sub- 
division 4  of  above  section,  unleas  such 
objection  was  taken  at  trial. — ^MoOorray  v. 
Superior  Court.  141  Cal.  266,  267,  74  Fac. 
858. 

11.  Power  of  sapcrlor  eaart. — The  right 

of  the  superior  court  to  dlsmias  a  Justices' 
court  appeal  for  the  failure  to  prosecute  It 
with  reasonable  diligence  doea  not  depend 
upon  either  subdivision  1  of  above  section, 
or  upon  section  688,  ante,  thereof,  but  Is  a 
matter  within  Its  Inherent  power  limited 
only  by  a  sonnd  discretion. — Plstoleal  v.  Su- 
perior Court,  26  Cal.  App.  408.  147  Pac.  104. 


§  890a.  JUDGMENT  OF  DXSMISSAI.  TO  BE  ENTERED  WHEN.  Judgment 

of  dismissal  must  be  entered  whenever  the  plaintiff  fails  to  bring  the  action  to 

trial  within  two  years  after  the  case  is  broaght  to  an  issue  of  law  or  fact, 

except  where  the  parties  have  stipulated  in  writing  that  the  time  may  be 

extended ;  provided,  however,  that  in  any  action  pending  when  this  act  takes 

effect,  a  judgment  of  dismissal  shall  not  be  entered  under  the  direction  hereof 

sooner  than  January  22, 1920. 

History:  Enacted  March  11,  1872,  re-enactment  of  §691  Practice 
Act  with  addlton  of  last  paragraph;  amended  March  3,  1905,  Stats, 
and  AmdtB.  1906,  p.  44;  amendment  approved  Uaj  8.  1919.  Stats.  moA 
Amdts.  1909,  p.  1S7.  In  effect  July  23, 1919. 

§  881.  JUDOHENT  UPON  VEBDIOT.  When  a  trial  by  jury  has  been  had, 
judgment  must  be  entered  by  the  justice,  at  once,  in  conformity  with  the 
verdict. 

History:  Enacted  March  11,  1872. 

JUDGMENT  UPON  TEBDIOT.  diet  would  not  render  execution  Issued  by 

Justice  void,  but  such  execution  would  be 

1.  Failure  to  make  formal  entiy  of  judgment     irregular,  and  failure  to  make  objection 

— Effeot  of.  that  no  Judgment  was  rendered  upon  ver- 

2.  Form  of  judgment  not  essential.  ^'<=*  would  amount  to  waiver  of  irresular- 

1  1.31.  '^y*        Justice  does  not  make  formal  entry 

3.  Judgment  mailt  be  entered  at  once.  judgment  on  verdict  he  may  be  compelled 

4.  Judgment  entered  for  sum  and  costs  of     to  do  so  by  proceedlngr  Instituted  against 

suit — Person  in  whose  favor  rendered  not  him  for  that  purpose  by  plaintiff.  But  it 
given — A  nullity.  is  verdict  Itself  that  constitutes  Judgment 

5.  Same—Same— Void  for  nneertaintr.  °'  under  statute 
-            ..                    .  .           .  .               of  this  state.  Justice  Is  authorized  to  grant 

6.  Necessity  of  entry  of  judgment  for  por-  |„  %ase.  before  him  doe.  not 

pose  or  appeaL  Atlect  question.— Lynch  v.  KeUy,   41  Cal. 

1.   FaOwe  te  MMke  fwnial  eatir  of  Jadg- 
■ant— BITcct  of. — ^Fact  that  Justice  of  peace        S.   Fem  oC  JndsmCBt  not  eaaentlal. — The 
does  not  formally  render  Judgment  on  ver-     Judgment  need  not  be  formulated  with  the 
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particularity  required  In  Judffments  of  tha 
superior  court;  but  aome  entry  is  easentlal 
to  ahow  that  jndKment  has  been  rendered, 
as  a  substantial  compliance  with  this  pro- 
vlalon. — June  v.  Superior  Court,  16  Cal.  App. 
129.  116  Fao.  29S. 

Aa  to  rcaalrcment  Jndvwant  atuat  be 
favor  of  Bad  acalnat  aOBC  peraoa*  see  p^rs, 
4  et  seq.,   this  note. 

8.  Jndsniemt  mnat  be  catered  at  oaee. — 
Upon  rendition  of  verdict  In  case  of  Jury 
trial  Judernient  muat  be  entered  at  once,— 
Montgomery  T.  Superior  Court,  68  Cal.  407, 
411,  9  Pac.  720;  Webster  v.  Hanna,  102  CaU 
177,  180,  16  Pac.  421. 

4.  Jsdcmeat  catered  tor  anai  aad  ctMrta 
•f  antt—Penoa  la  whose  favor  rcadered  aot 
Klvca— A  aolllty. — Under  the  provisions  of 
above  section,  when  a  trial  by  jury  haa 
been  had,  judgment  must  be  entered  by  the 
Justice  at  once  "In  conformity  with  the 
verdict."  This  means  that  it  must  be  en- 
tered in  favor  of  the  party  aecuringr  the 
verdict;  otherwise  the  Judffment  la  mean- 
Infflesa.  An  entry  in  the  Justice's  trial 
docket:  "Judgrment  entered  for  seventy-four 
dollars  and  costs  of  suit,"  without  further 
notation,  not  referring  to  the  verdict.  It  can 
not  be  ascertained  therefrom  in  whose  favor 


the  Justice  Intended  to  enter  Judpnent.  Sec- 
tion 89S.  poat,  provides  that  the  Judffment 

of  the  Justice  must  be  entered  substantially 
in  the  form  required  by  section  667.  ante, 
and  that  "no  Judgment  shall  have  effect  for 
any  purpose  until  so  entered." — Shrlver  v. 
Superior  Court,  —  Cal.  App.  — ,  192  Pac. 
124. 

As  to  form  aad,  anflleieacy  of  ]Bdv>eeata, 

see  par,  2  this  note,  and  discussion  and 
authorities  15  R.  C.  U  p.  592,  g  29. 

K.  Sasse— SaBie~-Votd  for  aaeertalHty. — 

A  judgment  not  entered  in  accordance  with 
the  requirements  of  the  code  provision  reg- 
ulating, and  falls  to  Indicate  with  clearness 
the  person  against  whom  and  the  person 
in  favor  of  whom  the  Judgment  is  rendered 
and  entered,  will  be  void  for  uncertainty. — 
Shrlver  v.  Superior  Court,  —  Cal.  App.  — , 
192  Pac.  124,  approving  doctrine  In  Purrell 
V.  Simmons,  63  W.  Va.  4fi,  129  Am.  St.  Rep. 
962,  69  S.  B.  7E2. 

«.  Neeeastty  •<  tmtrr  ot  Jadvaieat  for 
parpese  of  appeal.^ — Until  Judgment  Is  en- 
tered as  herein  prescribed,  jurisdiction  on 
appeal  can  not  be  acquired  by  the  superior 
court. — June  v.  Superior  Court,  16  Cal.  App. 
129,  116  Pac.  293. 


§  892.  JUDOMENT  ON  TRIAL  BT  C0T7BT.  [ENTBY  OF  JUDGMENT 
IN  THIRTY  DATS.]  When  the  trial  is  by  the  court,  judgment  must  be  en- 
tered within  thirty  days  after  the  submission,  and  no  justice  of  the  peace  who 
is  paid  a  salary,  shall  draw  or  receive  any  monthly  salary  unless  he  shall  make 
and  subscribe  an  affidavit  before  an  officer  entitled  to  administer  oaths,  that 
no  cause  in  his  court  remains  pending  and  undecided,  that  haa  been  submitted 
for  decision  for  a  period  of  thirty  days. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  170,  held  unconstitu- 
tional, see  history,  {5  ante;  amendment  approved  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats,  and  Amdts.  1906*7,  p.  468; 
April  23,  1913.  Stats,  and  AiAdts.  1918,  p.  77.   tn  effect  April  10,  1918. 


TRIAL  BT  GOURT^UDaMENT  IS 
THREE  DATS. 

1.  Constnietion  of  section— Is  direotozy. 

2.  Same— No  penalty  for  vidation. 

3, 4.  Judgment  after  lapse  of  several  montha 

is  valid. 

6.  Judgment  after  a  lapse  of  six  weeks  is 

not  void. 

1.    CoBittractlon  of  seetlon— Is  directory 

— Construction  of  above  ioclion  that  Judg- 
ment must  be  rendered  at  close  ol  trial  is 
merely  directory. — Helnlen  v.  PhlUlps,  88 
Cal.  657,  559,  26  Pac.  866;  Jones  v.  Justices* 
Court,  91  Cal.  623,  625,  32  Pac.  675;  Ameri- 
can T.  F.  Co.  V.  Justices*  Court,  133  Cal. 
319.  320,  66  Pac.  742,  378.  See  Webster  v. 
Hanna,  103  Cal.  177,  180,  36  Pac.  421. 

3.  Same— No  pcaaltr  *•»  vfcHatloa.— No 
penalty   Is  preacribed   or   consequence  at- 
uched  to  violaUon  of  above  section.  If 
islature  bad  intended  that  delay  of  day  by 
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Justice  (for  that  would  be  violation  of 
provision)  could  subject  parties  to  expense 
of  retrial,  it  would  have. said  so  tn  express 
terras.  Similar  but  much  stronger  provi- 
sion was  enacted  in  relation  to  district 
courts,  but  It  was  held  to  be  merely  direc- 
tory.—Helnlen  V.  Phillips,  88  Cal.  667,  663, 
26  Pac  '366. 

S.  JBdarment  after  1ap«e  of  aeveral 
Monitlis  la  valid. — A  Judgment  rendered  by 
Justice  of  peace  where  trial  was  had  by 
court  is  valid  though  rendered  after  lapse 
of  several  months  from  close  of  trial. — 
American  T.  F.  Co.  T.  Justices*  Court,  133 
Cal.  819,  820,  SB  Pao.  742,  978. 

4.  Beatty,  C.  J.,  dissented  from  order 
denying  rehearing.— He  though  that  court 
In  bank  should  not  hesitate  to  set  aside 
Its  former  ruling  If  satisfied  that  It  was 
erroneous,  and  he  was  satisfied  that  Helnlen 
V.  Phillips,  88  Cal.  667,  26  Pac.  366.  was 
incorrectly  decided,  and  that  this  case  Is 
an  illustration  of  the  abuses  that  are  pos- 
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sible  under  the  practice  there  sanctioned. 
"A  Justice  of  the  peace,"  said  he,  "may  hold 
a  case  under  advisement  for  an  Indefinite 
time  (It  was  nearly  Utteen  months  tn  this 
instance),  and  unless  the  loslnr  pfrrty  has 
kept  constant  watch  upon  the  proceedings 
a  Judgment  may  have  passed  beyond  the 
reach  of  review  before  he  has  any  notice 
of  Ita  entry.  There  Is  no  requirement  of  a 
notice  of  the  Justice's  Judgment,  but  the 
law  commanding  lilm  to  enter  Judgment  at 
the  close  of  the  trial,  it  held  mandatory. 


as  it  Is  In  terms,  would  serve  all  the  pur- 
poses of  notice.  As  notice  Is  essential  for 
tbe  security  of  the  losing  party,  I  think 
the  law  can  not  too  soon  be  relieved  of 
a  construction  which  destroys  Its  efltcacy." 
— American  T.  P.  Co.  v.  Justices'  Court,  IZt 
Cal.  819,  320,  65  Fac.  742,  »T8. 

S.    Jndgment  after  m  lapse  of  six  weeks 

Is  not  void.  —  Justice's  Judgment,  where 
trial  waa  had  by  court,  is  not  void  because 
It  was  not  rendered  until  six  weeks  after 
case  was  submitted. — Heinlen  v.  Phillips, 
S8  Cal.  ES7,  569,  2<  Pac  S66. 


§893.  JUDGMENT  WEEN  THE  DEFENDANT  IS  SUBJECT  TO  ABBEST. 
[NOTICE.]  The  judgment  of  a  justice  of  the  peace  must  be  entered  substan- 
tially in  the  form  required  in  section  six  himdred  and  sixty-seven,  and  where 
the  defendant  is  subject  to  arrest  and  imprisonment  thereon  the  fact  must  be 
stated  in  the  judgment.  No  judgment  shall  have  effect  for  any  purpose  until 
so  entered.  Notice  of  the  rendition  of  judgment  must  be  given  to  the  parties 
to  the  action  in  writing  signed  by  tbe  justice.  Where  any  of  the  parties  are 
represented  by  an  attorney,  notice  shall  be  given  to  the  attorney.  Said  notice 
shall  be  served  by  mail  or  personally,  and  shall  be  substantially  in  the  form  of 
the  abstract  of  judgment  required  in  section  eight  hundred  and  ninety-seven 
of  this  code.  When  served  by  mail  the  justice  of  the  peace  shall  deposit  copies 
thereof  in  a  sealed  envelope  in  the  post-oflSce  not  later  than  five  days  after  the 
rendition  of  the  judgment,  addressed  to  each  of  the  persons  on  whom  notice 
is  to  be  served  at  their  place  of  residence,  or  place  of  business  if  on  an  attorney, 
and  the  postage  prepaid  thereon.  When  served  personally  said  notice  shall 
be  served  within  five  days  after  the  rendition  of  the  judgment.  Entry  of  the 
date  of  mailing  shall  be  made  by  the  justice  in  his  docket. 

Hlitory:  Enacted  March  11,  1872,  re^nactment  of  |  697,  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdta.  1878^,  p.  884; 
by  Code  Commission  Act,  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  170,  held  unconstitutional,  see  history,  { 5  ante;  amendment  ap- 
proved March  22,  1907,  Stats,  and  Amdts.  1907,  p.  881,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  468;  June  11,  1916,  Stats,  and  Amdta.  1916. 
p.  1441.   In  effect  August  10.  1916. 

JUDGMENT— NOTICE  OP  ENTBT,  decision  is  required  to  be  slven,  written 

,  -   „  X-        M       *i       TT7    notice  Is  usually  Intended.    But  under  the 

1,2.  Constnietion  of  section— Written  notice  amendment  to  this  section  It  Is  imperatively 

of  judgment  requirea.  required.— Peterson   v.   Superior   Court,  80 

3.  Entiy  of  judgment  in  justices'  court—  Cal.  App.  468,  158  Pac.  647. 

Amendment  of  1907. 

4.  Same-Duty  of  justice-Mandamus.  \  A  justices'  court  Jujarment  1.  not  void 
T.  ua             J        J                        .  w       ».  °"                because  of  the  absence  of  any 
6.  Same— Substantial  compliance  with  stat  affirmative  statement  therein  or  In  the  re- 
nte.                                            *  turn  of  summons  that  the  defendant  resided 

6.  For  purposes  of  appeal.  in  the  county  in  which  be  was  served  {other 
A,  to  -rres*        tall,  see,  ante,  ||  861,  88E  ^  whieh  the  acUon  wa.  brought), 
and  notes  where  the  complaint  alleffes  that  the  de- 
fendant entered  Into  m  contract  with  plain- 
As  to  form  and  saBeleaer  of  jHdvmeBto.  ^ttCe  asalffnor,  which  contract  is  set  forth 
see,  ante,   1  881   and  note.  the  form  of  a  written  order  for  certain 
That  mesae  and  Anal  proeesa  of  any  iam-  merchandise  slKned  by  the  defendant,  and 
tiece'  eonrt  In  ■  eovnty  may  be  iasacd  to  it  is   further  alleged   that   the  obllgaitlon 
and  ■erred  la  mmr  part  «f  Ae  conaty,  see,  was    Incurred    and    made   payable    In  the 
ante,  I  108  and  note.  county  In  which  the  action  was  brought, 
1.   coaatnutkm  af  aectlaa— Wrlttnt  bo-  and  an  order  setting  aside  such  judgment 
tiee  of  JndgmeDt  nqalred.— Prior  to  the  and  dismissing  the  action  is  properly  an- 
amendment  It  was  held  that  where,  under  nulled. — Roberts  v.  Justices'  Court.  18  Cal. 
various  provisions  of  the  code,  notice  of  App.  768,  167  Pac  511. 
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S.  BlKtiT  of  IndsBiMt  IB  JnstlcCB*  court— 
AmendMCBt  •i  lMI7^Und«r  the  provialona 
of  'thl*  HCtlon,  as  amended  In  1907,  reaulr- 
Ins  that  the  judsment  must  be  entered 
BUbetantlallr  Iti  the  form  preacrlbed  In 
section  667,  ante.  It  i«  held  that  the  entry 
of  the  verdict  of  the  jury  In  the  Juetlce'e 
docket  Is  not  such  an  entry  of  Judgment  as 
will  support  an  appeal  therefrom. — Thom- 
son V.  Superior  Court,  161  Cal.  S81,  119  Pao. 
9S. 

4.    Same— Duty  of  Jntitlcc— Htindamns. — 

If  the  justice  refuse  to  render  Judgment 
upon  the  verdict,  as  required  by  this  and 
accompanying  sections,  he  may  be  com- 
pelled to  perform  such  statutory  duty  by 


■writ  of  mandate. — Thomson  v.  Superior 
Court,  161  Cal.  S33,  119  Pac.  S$. 

5.  Same  —  SnbatantUl  complUnce  with 
■tatntc.  —  The  Justice  la  not  required  to 
formulate  the  Judgment  with  the  particu- 
larity that  Is  necessary  In  the  superior 
court,  but  he  must  make  some  entry  in  his 
docket  showing  that  he  has  rendered  Judg- 
ment on  the  verdict,  in  order  to  constitute 
a  substantial  compliance  with  the  statute. 
— Thomson  v.  Superior  Court.  161  CaL  S33, 
119  Pac.  98. 

6>  Por  purposes  of  appeal. — Until  entry 
of  Judgment  as  required  by  above  section. 
It  Is  ineffective  for  the  purpose  of  an  ap- 
peal to  the  superior  court  under  section  974, 
post. — June  V.  Superior  Court,  16  Cal.  App. 
129,  116  Pac.  293. 


§891  IF  THE  SUM  FOUND  DUE  EXCEEDS  THE  JURISDICTION  OF 
THE  JUSTICE,  THE  EXCESS  MAY  BE  REMITTED,   ^hen  the  amount 

found  due  to  either  party  exceeds  the  sum  for  which  the  justice  is  authorized 
to  enter  judgment,  such  party  may  remit  the  excess,  and  judgment  may  be 
rendered  for  the  residue. 

History:   Enacted  March  11,  1872,  re-enactment  of  S  &96  Practice  Act 


JUDGMENT— AMOUNT  IN  EXCESS  OF 
JUBIBDICTION. 

1.  Action  on  foreign  judgment  —  Wliat  de- 

fense excluded. 

2.  Jurisdiction — ^Bight  of  justice  to  detennine 

qnestion  of. 

3.  Same — Tert  of — Snffieien^  of  complaint  is 

not. 

1.  Actlra  ou  a  forelKBi  Judrnient — What 
dcfeHae  exelHded. — In  action  upon  Judgment 
rendered  in  Justices'  court  of  sister  state 
defendant  can  not  Interpose  defense  going 
to  merits  of  action  In  which  such  Justice's 
Judgment  was  rendered. — Banister  v.  Camp- 
bell, 138  Cat.  465.  457,  71  Pac.  504.  703. 

2.  Jnrtaidlctlon — Rlcht  oC  Jnstlee  to  de- 
tcmlne  ^oestloM  of. — Justice  of  the  peace 


has  Jurisdiction  to  determine  question  of 
his  Jurisdiction,  whether  his  decision  Is 
rtsrht  or  wrong.  If  he  commits  error,  rem- 
edy is  by  appeal.  His  Judgment  can  not  be 
collaterally  attacked  for  error  In  determin- 
ing question  of  his  Jurisdiction,  though 
complaint  was  fatally  defective. — ^Brush  v. 
Smith,  141  Cal.  466,  469,  7S  Pac  fiS. 

S.  Same  — Teat  of  —  SunclcBcr  af  com- 
plaint Is  Bott — Sufllciency  of  complaint  is 
not  conclusive  test  of  Jurisdiction  of  Jus- 
tices' court.  Judgment  of  such  court  is 
not  void  if  it  has  Jurisdiction  and  power 
to  grant  relief  contained  In  Judgment,  as 
where  amount  claimed  is  less  than  three 
hundred  dollars  exclusive  of  Interest. — 
Brush  V.  Smith,  141  Cal.  466,  469,  76  Pac.  55. 


§695.  OFFER  TO  OOHPROHISE  BEFORE  TRIAL.  If  the  defendant,  at 
any  time  before  the  trial,  offers,  in  writing,  to  allow  judgment  to  be  taken 
against  him  for  a  specified  sum,  the  plaintiff  may  immediately  have  judgment 
therefor,  with  the  costs  then  accrued;  but  if  he  does  not  accept  such  offer 
before  the  trial,  and  fails  to  recover  in  the  action  a  sum  in  excess  of  the  offer, 
he  can  not  recover  costs  incurred  after  the  offer,  but  costs  must  be  adjudged 
against  him,  and,  if  he  recovers,  be  deducted  from  his  recovery. 

The  offer  and  failure  to  accept  it  can  not  be  given  in  evidence  nor  affect  the 
recovery,  otherwise  than  as  to  costs. 

History:  Enacted  March  11,  1872,  re-enactment  of  i  Practice 
Act;  amendment  approved  March  2,  1878,  Code  Amdts.  1877-8,  p.  103; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  170,  held  unconstitutionat,  see  history,  {5  ante;  March  22,  1907, 
Stats,  and  Amdts.  1907.  p.  881.  Kerr's  Stats,  and  AmdtB.  1906-7,  p. 
MS. 

Am  to  procccdlBKs  on  offer  of  dcfeodant  to  Compromise  after  salt  broBKht,  see,  post, 
I  997  and  note. 
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§806.  COSTS  MUST  BE  INCLUDED  IN  THE  JUDGMENT.  The  justicft 
must  tax  and  include  in  the  judgment  the  costs  allowed  by  law  to  the  prevail- 
ing party. 

History:   Enacted  Marcb  It,  1872,  fotmded  on  |698  Practice  Act. 

Am  to  CMta,  see,  post,  f  t  I021-10S9  and  S  ««><  aet  approved  Pcb.  9,  1866  (Stets.  ISM, 

notea.  p.  66)*  Sre  per  ecat  om  amoHMt  racovcrad* — 

That  prcvaUiBs  party,  la  tUr  mmA  eoaatr  *  ^^^l  and  nota. 

•f  Saa  Fraaelaeo,  •hall  h«  allowed,  aader 

§897.  ABSTBACT  OF  JXmGMENT.  The  justice,  on  the  demand  of  a 
party  in  whose  favor  judgment  is  rendered,  must  give  him  an  abstract  of  the 
judgment  in  substantially  the  following  form  (filling  blanks  according  to  tlie 

facta) : 

State  of  California,  county  (or  city  and  county)  , 

plaintiff,  v  ,  defendant.  In  justices'  court,  before  .  ..^  ,  justice 

of  the  peace,  township  (or  city,  or  city  and  county),  ,  19. . 

(inserting  date  of  abstract).   Judgment  entered  for  plaintiff  (or  defendant), 

for  $  ,  on  the  day  of   I  certify  that  the  foregoing  is  a 

correct  abstract  of  a  judgment  rendered  in  said  action  in  my  court,  , 

or  (as  the  case  may  be)  in  the  court  of  ^  justice  of  the  peace,  as 

appears  by  his  docket,  now  in  my  possession,  as  his  successor  in  office  , 

Justice  of  the  Peace. 

-  Hiatory:    Enacted  March  11,  1872;  amendment  approred  March  26, 

1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  19. 


ABSTBACT  OF  JUDGMENT. 

1.  Construction  of  Practice  Act. 

2.  Same — Prerequisite  to  creation  of  lien. 

3.  To  create  lien,  an  "abstract"  must  be 

filed. 

4.  Same  — "Certified"    copy    is   not  "ab- 

stract." 

5.  Same — Filing  with  county  auditor  an  ab- 

stract. 

6.  Same  —  Same  —  Otherwise  under  PnwstiGe 

Act,  section  599. 

1.  Coastraetkm  of  Practice  Act. — Section 
S99  Practice  Act  did  not  prescribe  time  in 
which  execution  Tni?ht  be  Issued,  but  object 
of  section  was  to  define  manner  of  making 
judsment-Uen  upon  real  estate  of  debtor, 
and  to  prescribe  by  whom  execution  In 
satisfaction  of  Judsment  should  be  Issued. 
Before  flUnff  and  doclcetlnff  of  transcript. 
Justice  alone  could  issue  execution;  after  It 
was  filed  and  docketed,  cleric  had  to  Issue 
execution  that  was  to  be  executed  In  an- 
other county.^Kerns  v.  Oraves,  26  Cal.  1S6, 
157. 

2.  Same — Prereqalaltc  to  creatloa  of  Hen. 

— under  Practice  Act  It  was  necessary,  lii 
order  to  create  Hen  upon  real  estate  of  the 
Judgment-debtor,  that  transcript  of  Judg- 
ment, certified  by  Justice,  should  be  filed 


and  recorded  In  county  recorder's  oflUce. 
Piling-  and  recording  in  recorder's  office 
of  copies  of  Justice's  Judgment- docket  en- 
tries did  not  constitute  Hen  on  real  estate 
of  Judgment-debtor. — Bagley  v.  Ward,  27 
Cal.  369,  371. 

S.  To  create  Ilea,  aa  *<abatract*'  mmmt  be 
aicd. — ^Under  this  aection,  in  order  that 
Justice's  Judgment  may  become  lien  on 
Judgment-debtor's  property.  It  Is  necessary 
that  an  "abstract"  of  Judgment  be  filed  In 
the  county  recorder's  office.  It  Is  not  suffi- 
cient that  "certified"  copy  be  field. — Fraaier 
T.  Crowell,  52  Cal.  899,  401. 

4.  Same  —  "Certlfled"  eopy  la  aot  *<al>- 
atract."  and  this  section  makes  distinction 
and  prescribes  exact  form  in  which  abstract 
la  to  be  prepared.  This  is  an  innovation 
upon  former  statute  (Practice  Act  1  699). 
which  required  "transcript  of  Judgment"  to 
be  filed  in  recorder's  ofilce. — Frasier  v. 
Crowell.  63  Cal.  S9»,  401. 

B,  Same — Plltag  with  eooaty  aadltor  aa 
abstract  under  this  section  Insufficient  to 
entitle  party  to  benefits  of  section  710,  ante. 
— Erkson  V,  Parker,  3  Cal.  App.  93,  34  Pac. 
437. 

a.  Same  —  Same— OtherwUie  nader  Prac- 
tice Act  sectloa  Be9  (Stats.  1854.  p.  69). — 
Erkson  v.  Parker,  3  Cal.  App.  98,  84  Pao. 
437.  See  Bagley  v.  Ward,  37  Cal.  370. 


§898.  ABSTBACT  MAY  BE  FILED  AND  DOCKETED  IN  COUNTY 
0LEBK*8  OFFICE.   The  abstract  may  be  filed  in  the  office  of  the  county  clerk 
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of  the  county  in  which  the  judgment  was  rendered,  and  the  judgment  docketed 
in  the  judgment  docket  of  the  superior  court  thereof.  The  time  of  the  receipt 
of  the  abstract  by  the  clerk  must  be  noted  by  him  thereon,  and  entered  in  the 
docket. 

History:    Enacted  March  11.  1872;  amendment  approred  March  26» 
1880,  Code  Amdts.  1880  (C.  0.  P.  pt),  p.  20. 


Am  to  whcB  JndsnuiHt-IIca  bcslna.  and 
wkwe  It  expires.  Bee,  ante,  i  671  and  note. 

Tkat  exccDtlOH  may  laanc  on  Jodsment  of 
a  iaatlcca*  conrt  nt  aaj  time  wltUn  flvo 
reara,  see,  post,  1  901  and  note. 


That  transcript  ot  JadcaieBt  wutr  kc  led 
la  aaj  eonntr  aad  J'adSMCBt  fcaeome  a  Ilea 
there,  see.  ante,  S  674. 


§899.  EFFECT  OF  DOCKETINO.  From  the  time  of  docketing  in  the 
county  clerk's  office  execution  may  be  issued  thereon  by  the  county  clerk  to 
the  sheriff  of  any  county  of  the  state,  other  than  the  county  in  which  the  judg- 
ment was  rendered  in  the  same  manner  and  with  like  effect  as  if  issued  upon  a 
judgment  of  the  superior  court.  Upon  the  return  of  the  execution,  the  county 
clerk  shall  cause  the  same  to  be  filed  with  the  justice  of  the  peace  who  issued 
the  abstract  of  judgment. 

History:  Enacted  March  11,  1872;  amendment  approred  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  20;  Hay  8,  1919,  Stata.  and 
AmdU.  1919,  p.  289.   In  effect  July  22,  1919. 


DOCKETING  JUDGMENT— BPPECT  OP. 

1.  Docketing  of  jnclgmeot-entry— Effeet  of. 

2.  Execution  may  be  recalled,  when. 

8.  Issuance  of  ezeeution. 

4h  Mo  reeording  of  abstiact  is  neoessaty, 
when. 

B.  Provisions  where  in  »me  eonnty  property. 

1.  Doeketlas  ot  Jadsvcat^atrr—BflTcet 

of. —  DocketinK  of  Judffment-entrjr  does 
not  give  It  new  vitality  or  prolong  its 
existence.  It  Btmply  enables  execution  to 
1>a  Issued  to  another  county. — Kerns  v. 
Graves,  26  Cal.  156,  157. 

2.  The  rxecatloa  may  be  recalled)  whea. 
— Execution  issued  upon  Justice's  Judg- 
ment may  be  recalled  by  Justice  who  ren- 
dered Judgment,  especially  where  such 
Judgment  Is  void,  notwithstanding  fact  that 
execution  was  issued  by  county  clerk,  on 


transcript  of  Justice's  docket  filed  In  his 
office. — Qates  v.  X^ne,  49  Cal.  tti.  »99. 

S.  Isaaaaee  of  eaceatloa. — Under  the 
statute  providing  that  execution  may  Issue 
liy  county  clerk  upon  Judgment  obtained 
before  Justice  of  peace,  where  transcript  is 
Sled  In  office  of  county  clerk,  "as  upon 
Judgments  recovered  In  higher  courts,"  ex- 
ecution can  issue  only  within  Ave  years 
after  Judgment  rendered  by  Justice,  and 
execution  Is  still  upon,  and  by  virtue  of. 
Judgment  rendered  by  such  Justice. — Me- 
Mann  v.  Superior  Court,  74  Cal.  108,  107,  76 
Pac.  448. 

4.  No  rccordlar  of  abstract  Is  aecoosary, 
wfceii. — No  recording  of  abstract  Is  neces- 
sary for  county  In  which  Judgment  was 
rendered. — Campbell  T.  Wickware,  10  Cal. 

14G,  146. 

5.  ProTlsioas  wkere  la  same  conaty  with 
property.! — Campbell  v.  Wickware,  19  Cal. 
146,  146. 


§  900.  JUDGMENT  NO  LIEN  UNLESS  ABSTRACT  IS  BEOOBDED  IK 
BECORDEB'S  OFFICE.  A  judgment  rendered  in  a  justice's  court  creates  no 
lien  upon  any  lands  of  the  defendant,  unless  such  an  abstract  is  filed  in  the  office 
of  the  recorder  of  the  county  in  which  the  lands  are  situated.  When  so  filed^  and 
from  the  time  of  filing,  the  judgment  becomes  a  lien  upon  all  the  real  property 
of  the  judgment  debtor,  not  exempt  from  execution,  in  such  county,  owned  by 
him  at  the  time,  or  which  he  may  afterwards  and  before  the  Uen  expires, 
acquire.  The  lien  continues  for  two  years,  unless  the  judgment  be  previously 
satisfied. 

At  any  time  before  the  expiration  of  two  years  from  the  time  of  filing  such 
abstract  of  judgment,  and  while  the  judgment  is  yet  in  force  or  unsatisfied,  a 
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snccesBive  abstract  of  such  judgment  may  be  likewise  filed,  and  it  shall  have 

the  effect  of  continuing  such  lien  for  a  further  period  of  two  years  from  the 

time  of  filing  the  subsequent  abstract  of  judgment;  provided,  however,  that 

no  such  lien  shall  continue  or  be  in  force  after  five  years  from  the  time  of  the 

rendition  of  such  judgment. 

History:  Ehiacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  AmdtB.  1880  (C.  C.  P.  pt),  p.  114;  March  20,  1911,  SUts. 
and  Amdts.  1911,  p.  898. 


JUDGMENT  A  LIEN,  WHEN. 

1.  Jnd{^e&t-lien — How  constituted. 

2.  Lien  of  execution  is  not  that  of  jadgment, 

1.    JadsmcBt-IIca  —  H«w  cAufltnted.^ — 

There  Is.  but  on«  mode  of '  eonatftutlnff  Jus- 
tice's Judrmant-llen  upon  lands  of  Judffment- 
debtor,  and  that  Is  flllnff  of  abstract  thereof 


in  office  of  recorder  of  county  In  which  land 
Is  Bituated. — Frazler  v.  CroweU,  62  Cat.  399, 
401;  Beaton  v.  Reld.  Ill  Cal.  484,  486,  44 
Pac  1«7. 

Sl  Iilen  «r  exeeatloa  Is  mm*  that  of  Jods- 
mmmt. — Bxecutlon  neither  creates  Judgment- 
lien  nor  extends  Judgment-Hen  once  ere- 
ated^Beaton  v.  Reld,  111  Cal.  484,  486,  44 
Pao.  ICT. 


§900a.    CORRECTION  OF  CLERICAL  MISTAKliS  m  JUDGMENT.  The 

justice  shall  have  power  upon  motion  of  the  injured  party  and  notice  to  the 
adverse  party  to  correct  any  clerical  mistakes  in  his  judgment  as  entered,  so 
as  to  conform  to  the  judgment  ordered.  Said  justice  shall  have  power  to  set 
aside  any  void  judgment  upon  motion  of  either  party  to  the  action  after  notice 
to  the  adverse  party,  and  thereupon  said  action  shall  be  treated  as  if  no  judg- 
ment had  been  entered. 

History:   Enactment  approved  May  18.  1919,  Stats,  and  Amdts.  1919, 
Pw  780.   In  affect  July  22, 1919. 


CHAPTER  IX. 

EXECUTIONS  PBOM  JUSTICES*  C0UET8. 

1 001.   Exeention  may  issue  at  any  time  with-  §  903.  Renewal  of  execution. 

in  Ave  yean.  8  904.  Duty  of  officer  receiving  execution. 

1 901a.  Stay  of  execution  of  judgment.  1 905.  Proceedings  supplementary  to  exeeo- 
1 902.   Exeeation,  eimtentt  of.  tion. 

§901.  EXECUTION  UAT  ISSUE  AT  ANT  TIKE  WITHIN  FIVE  TEAKS. 

Execution  for  the  enforcement  of  a  judgment  of  a  justices'  court  may  be 

issued  by  the  justice  who  entered  the  judgment,  or  his  successor  in  office,  on  the 

application  of  the  party  entitled  thereto,  at  any  time  within  five  years  from  the 

entry  of  judgment. 

History:    Enacted  March  11,  1872.  re^nactment,  iritb  additions,  of 
I  600  Practice  Act 

EXECUTION— MAT  ISSUE  WITHIN        years.    Unless  execution  be  Issued  within 
WHAT  TIME.  t*iat  period   It  Is  void.— White  Clark, 

8  Cal.  612,  513. 

1.  Limitation  of  five  years.  S««e-Applie.  to  el«fc      well  «.  j™. 

2.  Same— Applies  to  clerk  ss  well  as  justice.  The  power  to  tasue  execution  upon 
8.  Same — Loss  of  docket  would  not  prevent     Judgment   rendered   by   justice   of  pe»ce, 

running  of  time.  within  Ave  years  from  time  of  its  entry,. 

4.  Power  to  neall  ezeention — Though  issued     amounts  to  limitation,  and  negatives  by 
bv  dork  Implication  the   right   to  issue  execution 

'  after  that  period;  and  this  limitation  ap- 

1.  LlMUatisB  Of  Mve  years^There  Is  no  piles  alike  to  all  executions  authorized  to 
provision  allowing  execution  to  be  Issued  be  Issued  on  such  Judgment.  This  Ilml- 
by  Justices  of  peace  after  lapse  of  Ave     tatlon  applies  not  only  to  Justice,  who  can 
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not  iMue  execution  upon  bia  Judgment  after 
expiration  of  five  years  from  Ita  entry,  but 
also  appUea  to  clerk,  for  section  Is  general 
and  Is  as  applicable  to  him  as  to  Justice. — 
Kerns      Graves,  26  Cal.  168,  1ST. 

S.  Same  Le—  of  docket  would  not  pre> 
▼ent  ranalBs  of  ttaM  limited  by  this  section. 
—White  V.  Clark.  8  Cal.  612,  618. 


4.  Powcv  tm  recall  the  axccvtlM— Thonch 
isened  by  elerk.^ — ^An  execution  emanatlas 
from  Justices'  court,  though  Issued  by 
county  clerk,  may  be  recalled  by  Justice 
who  rendered  JudgmonL — Gates  v.  Lane,  49 
Cal.  2SS,  869. 


§  901a.  STAY  OF  EXECUTION  OF  JUDGMENT.  The  court,  or  any  jus- 
tice thereof,  may  stay  the  execution  of  any  judgment,  inclnding  any  judgment 
in  a  case  of  forcible  entry  or  unlawful  detainer,  for  a  period  not  exceeding 
ten  days. 

History :    Enacted  June  14,  1906,  Stats,  and  Amdts.  1907,  Brtinr 
ordinary  Session  1906,  p.  36.   In  effect  immediately. 


§  902.   EXECUTION,  CONTENTS  OF.   Ths  execution  must  be  directed  to 

the  sheriff  or  to  a  constable  of  the  county  in  which  it  is  to  be  served,  and  must 

be  subscribed  by  the  justice  and  bear  date  the  day  of  its  delivery  to  the  officer. 

It  must  intelligibly  refer  to  the  judgment,  by  stating  the  names  of  the  parties, 

and  the  name  of  the  justice  before  whom,  and  of  the  county  and  the  township 

or  city  where,  and  the  time  when  it  was  rendered;  the  amount  of  judgment, 

if  it  be  for  money;  and,  if  less  than  the  whole  is  due,  the  true  amount  due 

thereon.   It  must  contain,  in  like  cases,  similar  directions  to  the  sheriff  or 

constable,  as  are  required  by  the  provisions  of  title  nine,  part  two,  of  this  code, 

in  an  execution  to  the  sheriff. 

History:  Enacted  March  11,  1872,  re-enactment  ot  $601  Practice 
Act;  amendment  approved  May  16, 1921,  Stats,  and  Amdts.  1921,  p.  128, 
In  effect  July  29,  1921. 


WRIT  OP  EXECUTION— CONTENTS  OF. 

1.  ConBtniction  of  section— Filling  of  blanks. 

2.  Same — Omissions — Amendment. 

3.  Same— Practice  Act  section  601— Service 

of  writ  by  constable  outside  of  bis  town- 
ship. 

1.  Cummtrmmttmm  of  Mctlon— Fllllns  of 
blaok*. — It  iB  not  necessary  to  valid  execu- 
tion of  writ  of  execution  that  blank  after 
word  "defendant"  should  be  filled,  but  if  It 
should  be,  It  may  be  done  by  way  of 
amendment,  and  that  would  be  done  by 
court:  and  such  amendment  would  not  be 
fllUng  of  blanks  by  another.  Code  provi- 
sion was  Intended  to  prevent  persons  other 
than  court  from  making  changes  in  writ. — 
Brann  v.  Blum,  1S8  Cal.  644,  S50,  72  Pac. 
168. 

&    Same  —  OvImloBB— Aa>cBdw«f. — This 

section  does  not  provide  form  of  writ,  but 
omission  of  township  of  Justice  who  ren- 
dered Judgment  may  be  amended  where 
writ  intelligently  refers  to  Judgment,  by 
stating   name   of   party,    name   of  justice 


before  whom  and  of  oountr  where,  and 
time  when  It  was  rendered,  and  amount  of 
Judgment  as  required  by  this  section.  Proof 
of  township  should  not  be  excluded  In  such 
case,  for  there  is  something  to  amend  where 
writ  rightfully  issued,  and  where  name  of 
Justice  is  given,  and  name  of  county  also 
appears  where  Judgmeut  was  rendered.  It 
is  not  case  of  "entire  omission"  of  place 
where  Judgment  was  renderedv^Brann  v. 
Blum,  138  Cai.  644.  647,  649.  72  Pac  168.  See 
Hunt  v.  lioucks,  88  Cal,  372,  99  Am,  Dec. 
404;  O'Donnell  v.  Maguire.  131  Cal.  627,  83 
Am.  St.  Rep.  389. 

8.  Same  —  Practice  Act  section  «0I  — 
Service  of  writ  by  a  conatable  outside  of 

bis  towashlp. — Construction  which  Civil 
Practice  Act  section  601  seems  to  have  re- 
ceived was  that  it  meant  "any"  constable 
of  county,  and  consequently  writ  of  execu- 
tion might  be  directed  to  constable  of  dif- 
ferent township  from  that  of  Justice  or 
from  that  where  property  to  be  levied  upon 
was  situated.  Inference  was  that  constable 
could  act  outside  of  his  township. — Allen 
v.  Napa  County,  82  Cal,  187,  188,  28  Pac  48, 


§903.  RENEWAL  OF  EXECUTION.  An  execution  may,  at  the  request 
of  the  judgment  creditor,  be  renewed  before  fhe  expiration  of  the  time  fixed 
for  its  return,  by  the  word  "renewed."  written  thereon,  with  the  date  thereof, 
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and  snbscribed  by  the  justice.  Such  renewal  has  tiie  effect  of  an  original  issue, 
and  may  be  repeated  as  often  as  necessary.  If  an  execution  is  returned  unsat- 
isfied, another  may  be  afterward  issued. 

History:  Enacted  March  11,  1872. 


1.  Datr  of  jBdR  ot  rce*rder*B  cowt— To 
■■■ae  Mother  czecnttoo. — Fact  that  judce 
of  recorder's  court,  In  excess  of  lawful  au- 
thority, directed  return  of  one  execution 
nnsatlsfled,  and  that  his  order  was  com- 


pUed  with,  does  not  relieve  him  from  obli- 
gation to  Issue  another.  His  duty  to  issue 
execution  Is  purely  mlnlBtertal;  he  has  no 
discretion  In  matter. — Hayward  v.  Pimentai, 
107  Cal.  386,  390.  40  Pac.  646. 


§904.  DUTY  OF  OFFICER  RECEIVING  EXECUTION.  The  sheriff  or 
constable  to  whom  the  execution  Is  directed  must  execute  the  same  in  the  same 
manner  as  the  sheriff  is  required  by  the  provisions  of  title  nine,  part  two,  of 
this  code,  to  proceed  upon  executions  directed  to  him;  and  the  constable,  when 
the  execution  is  directed  to  him,  is  vested  for  that  purpose  with  all  the  powers 
of  the  sheriff. 

History:    Enacted  March  11,  1872,  founded  on  8  602  Praotlce  Act 
as  amended  1854  (Stats.  1854,  p.  84). 

3.    CoMtable  mmT  ocrre  ezcevtlou  •■<  •< 

liU  towuhlp. — Lafontatne  v.  Greene,  17  Cat. 
294,  297,  dtetingrulshlner:  Lowe  v.  Alexander, 
16  Cal.  296,  302  (which  related  to  service  of 
summons). 

8.    BxccatloM  on  proprrtr  la  sane  coanty. 

— It  was  not  essential  under  Practice  Act 
section  $02  to  sell  real  estate  of  Judgment- 
debtor  in  satisfaction  of  judgment  rendered 
by  Justice  of  peace,  that  transcript  of  Judg- 
ment should  have  been  filed  in  ofHce  of 
recorder  of  county  so  as  to  become  lien 
upon  property,  except  as  to  property  in 
different  county.  With  reference  to  prop- 
erty in  same  county,  provisions  for  enforce- 
ment of  execution  were  identical  with  those 
relatlQff  to  district  court. — Campbell  v. 
Wlckware.  19  Cal:  145,  146. 


DUTY  OP  OPPICEB  RECEIVING  WRIT 
OF  EXECUTION. 

1.  Claim  hj  third  person — Verdict  as  protec- 

tion, and  evidence. 

2.  Constable  naj  serve  execution  out  of  bis 

township. 

3.  Execution  on  property  in  same  county. 

1.  ClalM  by  tklrd  pmon  —  Verdict  as 
vrotoctlOK.  and  •vldenee. — Where  attached 
property  Is  claimed  by  third  person,  and 
after  trial  is  had  verdict  Is  against  claim- 
ant, such  verdict  does  not  protect  officer 
in  a  subsequent  suit  brought  against  him 
by  claimant,  and  is  not  admissible  in  evi- 
dence as  defense. — Sheldon  v.  Loomis,  28 
Cal.  122,  123. 


§906.  PROOEEDINOS  SUFPLEHENTABT  TO  EXECUTION.  The  sec- 
tions of  this  code,  from  seven  hundred  fourteen  to  seven  hundred  twenty-one, 
both  inclusive,  are  applicable  to  justices'  courts,  the  word  "constable"  being 
substituted,  to  that  end,  for  the  word  "sheriff,"  whenever  the  writ  is  directed 
to  a  constable,  the  word  "justice"  for  "judge."  If  the  judgment  debtor  does 
not  reside  in  the  county  wherein  the  judgment  was  entered,  an  abstract  of  the 
judgment,  in  the  form  prescribed  by  section  eight  hundred  ninety-seven,  may 
be  filed  in  the  oflBce  of  the  justice  of  any  town,  township,  or  city  wherein  the 
defendant  resides,  and  such  justice?  may  issue  execution  on  such  judgment,  and 
may  take  and  exercise  such  jurisdiction  in  proceedings  supplemental  to  execu- 
tion, as  if  such  judgment  were  originally  entered  in  his  court. 

[Service  outside  of  county.]  "Where  an  execution  issued  by  a  justice  of  the 
peace  is  to  be  served  out  of  the  county  in  which  it  was  issued,  the  execution 
shall  have  attached  to  it  a  certificate  under  seal,  by  the  county  clerk  of  such 
county  to  the  effect  that  the  person  issuing  the  same  was  an  acting  justice  of 
the  peace  of  said  county  at  the  date  of  the  writ.  Thereafter  such  execution 
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may  be  served  and  levied  against  any  property  in  any  county  of  the  state  by 

the  sheriff  or  any  constable  therein. 

History:  £nacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  170,  held  unconetita* 
tioual,  see  history,  3  6  ante;  amendment  approved  March  22,  1907, 
Stats,  and  Amdts.  1907,  p.  881,  Kerr's  SUts.  and  Amdts.  1906-7,  p.  469; 
May  16,  1921,  Stats,  and  Amdts.  1921,  p.  123.   In  effect  July  29,  1921. 


1.  CoaMtrnetlom  of  seeflon. — This  section 
provldea  that  Bcctions  714-721,  ante,  both  In- 
clusive. flhaJl  be  applicable  to  Justices'  courts. 
These  sections  relate  to  "proceedings  sup- 
plementary to  execution,"  and  dellne  steps 
which  are  to  be  pursued  In  order  to  compel 
Judsroent-debtor  to  disclose  his  property. 


and  to  secure  Its  application  toward  pay- 
ment of  execution. — Ex  parte  Latimer,  47 
Cal.  131.  132;  West  Coast  S.  F.  Co.  v.  Wulff. 
133  Cal.  315.  317,  8fi  Am.  St.  Rep.  171.  65 
Pac  622. 

As  to  eoatempts,  Bcacrailr,  see,  post, 
it  1209-1222  and  notes. 


CHAPTER  X. 

CONTEMPTS  IN  JUSTICES'  dOUBTS. 

I  906.    Contempts,  s  justice  may  punish  for.  fi  900.    Punishments  for  contempts. 

I  907.   Proceedings  for  contempts.     [When  i  910.   The  conviction  must  be  entered  in  the 
committed  in  presence  of  court.]  docket. 

I  90S.   Same.   [When  not  oomndtted  in  pres- 

ence of  court.] 

§906.  CONTEMPTS.  A  JUSTIOE  HAY  PUNISH  FOB.   A  justice  may 

punish  as  for  contempt,  persons  guilty  of  the  following  acts,  and  no  other: 

1.  Disorderly,  contemptuona,  or  insolent  behavior  toward  the  justice  while 
holding,  tending  to  interrupt  the  due  course  of  a  trial  or  other  judicial  pro- 
ceeding ; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance  in  the 
presence  of  the  justice,  or  in  the  immediate  vicinity  of  the  court  held  by  him, 
tending  to  intei*rupt  the  due  course  of  a  trial  or  other  judicial  proceeding; 

3.  Disobedience  or  resistance  to  the  exeeution  of  a  lawful  order  or  process, 
made  or  issued  by  him ; 

4.  Disobedience  to  a  subpoena  duly  served,  or  refusing  to  be  sworn  or  to 
answer  as  a  witness; 

5.  Rescuing  any  pexton  or  property  in  the  custody  of  an  officer  by  virtue  of 
an  order  or  process  of  the  court  held  by  him ; 

6.  [Other  grounds  for  punishment.]  Any  of  the  acts  specified  in  subdivi- 
sions four,  eight,  or  eleven,  of  section  twelve  hundred  and  nine. 

History:  Exacted  March  11,  1872;  re-enactment  of  S  616  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  170,  held  unconstitutional,  see  history,  S  6  ante; 
amendment  approved  March  22,  1907.  Stats,  and  Amdts.  1907,  p.  8S1, 
Kerr's  SUts.  and  Amdts.  1906-7,  p.  469. 

As  t«  lacMciital  vowen  nf  eonrta  re>  As  to  pmvev  mt  Jndlelal  ammmrm  t»  paalsli 
■pcetlw  eoadvet  of  »roec«4lBBs.  see.  ante.     Cor  coatempt,  see,  ante,  1 178  and  note. 

II  1X8,  177-179  and  notes. 

'  ^  power  of  |ndlcl«l  oSeers  eoHeemhic 
«o«<«et  of  vroccedlKsa,  see,  ante,  f  177  and 

note.  " "  '  ■' 
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§907.  PB0CEEDIN08  FOB  00NTEHPT8.  EWHEN  OOMHITTED  IK 
PRESENCE  OP  COXTBT.]  When  a  contempt  is  committed  in  the  immediate 
view  and  presence  of  the  justice,  it  may  he  punished  summarily;  to  that  end 
an  order  must  be  made  reciting  the  facts  as  they  occurred,  and  adjudging  that 
the  person  proceeded  against  is  thereby  guilty  of  contempt,  and  that  be  be 
punished  as  therein  prescribed. 

History:    Enacted  March  11,  1872,  re^nactment  of  flrst  portion  ot 

i  617  Practice  Act. 

That  coateMvt  committed  In  presence  of     meat  ahaU  be  made,  see,  post,  1 1211  and 
court  mar  be  paalehed  aammarlly,  bnt  tbat  note, 
whea  not  so  eommltted  aMdavIt  or  etnte- 

§  908.    SAME.    [WHEN  NOT  COMMITTED  IN  PRESENCE  OF  COXTBT.] 

AVhen  the  contempt  is  not  committed  in  the  immediate  view  and  presence  of 
the  Justice,  a  warrant  of  arrest  may  be  issued  by  such  justice,  on  which  the 
person  bo  guilty  may  be  arrested  and  brought  before  the  justice  immediately, 
when  an  opportunity  to  be  heard  in  his  defense  or  excuse  must  be  given.  The 
justice  may,  thereupon,  discharge  him,  or  may  convict  him  of  the  ofPenae. 

History:    Exacted  Marbh  11,  1872,  re-enactment  ot  last  portion  oC 

S617  Practice  Act. 

That  warrant  of  attachment  atny  Iwme  In  casa  of  contemyt.  or  aotlee  to  ataow  eawwk 
see.  post,  i  1212  and  note. 

§  909.  PUNISHMENTS  FOB  CONTEMPTS.  A  justice  may  punish  for  con- 
tempts, by  fine  or  imprisonment,  or  both ;  such  fine  not  to  exceedj  in  any  case, 
one  hundred  dollars,  and  such  imprisonment  one  day. 

History:  Bnacted  March  11,  1872. 

1,   CMatnietloa  at  aeeUaa^— This  section     snch^Bx  parte  Latimer,  47  CaL  Itl,  ISS, 
must  be  understood  as  limiting  power  of  131. 
Justice  to  punish  for  contempt  merely  as 

§  Old.   THE  OONVIOnON  HOST  BE  ENTEBED  IN  THE  DOCKET.  The 

conviction,  specifying  particularly  the  offense  and  the  juc^^ent  theireon,  most 
be  entered  by  the  justice  in  his  docket. 

History:  Unacted  March  11,  1872.  re-enactment  ot  1 618  Praetlca  Act 
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4  911  .  DOCKET  OF  JUSTICES— WHAT  TO  CONTAIN. 

CHAPTER  XI. 

DOCKETS  OF  JUSTICES. 

1  911.    Docket,  wliat  to  contain.  8  916.   A  joBtice  may  issue  execution  or  other 

6  912.    Entries  therein  prima  facie  evidence  process  upon  the  docket  of  his  pre- 

of  the  fact.  decessor. 

fi  913.    An  index  to  the  docket  most  be  kept  f  917.    Successor  of  a  justice,  who  shall  b« 

f  914.   Dockets  must  be  delivered  by  justice  deemed. 

to  his  successor  or  to  county  cleA.  1 018.   Judge  to  designate  succeodiug  justice, 

5  915.   Proceedinfn  when  office  becomes  va-  when. 

cant  and  before  a  successor  is  ap* 
pointed. 

§  Oil.  DOCKET,  WHAT  TO  CONTAIN.  Every  justice  must  keep  a  book, 
denominated  a  "docket,"  in  which  he  must  enter: 

1.  The  title  of  tirtscy  action  or  proceeding. 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum  of  money  be  claimed, 

the  amount  thereof. 

3.  The  date  of  the  snmmcms,  and  the  time  of  its  return ;  and  if  an  order  to 
arrest  the  defendant  be  made,  or  a  vrit  of  attachment  be  issued,  a  statement 
of  the  fact. 

4.  The  time  vfaen  the  parties,  or  either  of  them,  appear,  or  their  non-appear- 
ance, if  default  be  made;  a  minute  of  the  pleadings  and  motions;  if  in  writing, 
referring  to  them ;  if  not  in  writing,  a  concise  statement  of  liie  material  parts 

of  the  pleading. 

5.  Every  adjonrzmient,  stating  on  whose  application  and  to  what  time. 

6.  The  demand  for  a  trial  by  jnry,  when  the  same  is  made,  and  by  whom 
made,  the  order  for  the  jury,  and  the  time  appointed  for  the  return  of  the  jury 
and  for  the  trial. 

7.  The  names  of  tiie  jurors  who  appear  and  are  sworn,  and  the  names  of  all 

witnesses  sworn,  and  at  whose  request. 

8.  The  verdict  of  the  jury,  and  when  received ;  if  the  jury  disagree  and  are 
discharged,'  the  fact  of  such  disagreement  and  discharge. 

9.  The  judgment  of  tiie  court,  specifying  the  costs  included  and  the  time 

when  rendered. 

10.  The  issuing  of  the  execution,  when  issued  and  to  whom ;  the  renewals 
thereof,  if  any,  and  when  made,  and  a  statement  of  any  money  paid  to  the 
justice,  when  and  by  whom. 

11.  The  receipt  of  a  notice  of  appeal,  if  any  be  given,  and  of  the  appeal  bond, 

if  any  be  filed. 

History:  Enacted  March  11.  1872,  re-enactment  of  8  604  Practice  Act 
as  amended  1855  (Stats.  1855,  p.  196) ;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  334. 

DOCKET  OP  JUSTICE— WHAT  TO  5.  Same— Service,  or  proof,  of  notice  of 

CONTAIN.  time  of  trial. 

L  ConBtrnction  of  section— PiUng  of  affida-  6.  Justice's  docket  as  eridenoe  of  jndg- 
Tits  upon  attachment 

2.  Same— Bendenee  of  defendant.  i.  CaMtnwttm  of  Mctlni— Fntas  of  mt- 

8, 4.  Same— Senriee  of  wimmons.  «davltB  n»vm  attaekmeat^Thlg  section  does 
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not  require  entry  in  Justice's  minutes  of 
fact  that  affldavtts  upon  atUchment  were 
flled.— Banning  T.  Marleaa,  133  Cal.  486,  487, 
«5  Pac.  984. 

2.  Same — Rcaldeiiee  »f  deCcndaiit. — Fact 
of  residence  of  defendant  la  Jurisdictional 
fact,  and  it  must  exist,  but  It  is  not  re- 
quired that  Its  existence  shall  be  recorded 
In  docket  of  Justice  or  be  made  to  appear 
In  written  evidence  of  proceedinKs. — JoUey 
V.  Poltz.  34  Cal.  321,  826. 

S,  Same  —  Serrlec  of  ■ammoms.  —  This 
and  next  succeeding:  section  do  not  require 
fact  of  service  of  auramons  to  be  entered  In 
docket.  Provision  of  this  section  relating 
to  summons  Is  merely  that  Us  date,  and 
time  of  Its  return,  Hhall  be  stated  In  docket. 
— Fisk  V.  Mitchell,  124  Cal.  SB9,  860,  B7 
Pac.  149. 


4.  Service  of  summons  not  one  of  the 
matters  required  herein  to  be  entered  in 
the  docket,  and  such  entry  can  not  be  ac- 
cepted as  evidence  of  service,  or  that  the 
justice  ever  acquired  jurisdiction  to  render 
judffment. — Ferguson  v.  Basin  Consolidated 
Mines,  152  Cal.  715,  93  Pac  867. 

B*  Same— Service*  or  proof;  of  moUco  of 
tint*  of  trial., — Justice  is  not  required  by 
this  section  to  enter  In  his  docket  any 
minute  of  service  of  notice  of  time  of  trial, 
nor  Is  he  required  to  file  any  proof  of 
8uch  service. — Welmmer  v.  Sutherland,  74 
Cal.  841,  845.  16  Pac.  849. 

6.  JoHtlcv's  docket  as  evidence  of  indg- 
meot. — Justice's  docket  containing  a  minute 
of  Judgment  Is  sufQcIent  evidence  of  Judg- 
ment.— Beardslejr  t.  Frame,  85  Cal.  134.  24 
Pac.  721:  Ftsk  V.  Mitchell,  124  Cal.  S59, 
860,  67  Pac.  149. 


§912.   ENTRIES  THEREIN  PRUlIA  FACIE  EVIDENCE  OF  THE  FACT. 

The  several  particulars  of  the  last  section  specified  must  be  entered  under  the 
title  of  the  action  to  which  they  relate,  and  (unless  otherwise  in  this  title  pro- 
vided) at  the  time  when  they  occur.  Such  entries  in  a  justice's  docket,  or  a 
transcript  thereof,  certified  by  the  justice,  or  his  successor  in  office,  are  prima 
facie  evidence  of  the  facts  so  stated. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  605  Practice 
Act;  amendment  approved  March  26,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt).  p.  20. 


1.  As  evidence  of  fitcts  stated  in  entries 

prescribed  by  next  preceding  section. 

2.  Aa  evidence  of  jadgment. 

3.  As  evidence  of  truth  of  reeitalB. 

4,  5.  Same — Fact  of  service  of  summons. 

6.  Same — Ketum  of  service  of  summons. 

7.  Same — Where  papers  are  attached  to* 

gether. 

8.  BecitalB  in — ^Do  not  show  jurisdiction. 
As  to  service  of  ■ammoBS  ao<  one  of  the 

matten  repaired  to  be  entered  !■  «  Joatlee'a 
docket*  aee.  ante,  |  911,  pars.  8,  4. 

1.  Aa  orMeBCe  of  tmKtm  atatetf  !■  mitrles 
prawrlbcA  br  BCat  prccedlnc  section. — En- 
tries prescribed  by  next  preceding  section 
are  primary  evidence  to  prove  facts  stated 
In  such  entries,  but  where  fact  In  question, 
such  as  residence  of  defendant,  Is  not 
enumerated,  and  It  is  not  provided  in  what 
manner  other  facts  than  such  entries  in 
justice's  docket  shall  be  proved  or  made  to 
appear.  It  does  not  follow,  conceding  that 
facts  required  to  be  entered  must  be  proved 
by  the  docket,  that  other  facts  not  re- 
quired to  be  so  entered  shall  not  be  proved 
by  other  evidence;  and  if  such  other  evi- 
dence offered  does  not  In  any  respect  con- 
tradict docket,  but,  on  contrary,  is  entirely 
consistent  with  It  and  supports  judgment, 
it  should  be  admitted. — Jolley  v.  Folt^ 
34  Cal.  321,  S8«,  327. 

3.  Aa  to  erMoBoo  of  JndSMoat- — Justice's 
docket  contalnins  minute  ot  jadgniMit  la 
C.  C.  P.— 130 


sumclent  evidence  of  Judgment. — Beardaley 
V.  Frame,  86  Cat  134,  24  Pac.  721. 

3.    As  cvideaee  of  tratk  of  recitals. — 

Justice's  docket  entries  are  prima  facie  evi- 
dence of  truth  of  recital  that  Judgment  for 
costs  was  apparently  rendered  on  day  that 
case  was  tried;  and  if  they  are  not  rebutted 
by  anything  else  in  record.  Judgment  of 
superior  court  dismissing  writ  of  certiorari 
should  be  affirmed,  as  court  will  not  con- 
sider matters  alleged  In  petition  which  are 
Inconsistent  with  docket  In  this  particular, 
as  they  are  no  part  of  record  on  appeal,  as 
where  asserted  fact  of  antedated  clause 
In  Judgment  does  not  appear  from  justice's 
docket  entries  returned  with  writ. — Rauer 
V.  Justices'  Court,  116  Cal.  84,  46  Pac.  870. 

4>  Smmo— Faet  oC  service  of  aimmons. — ■ 
This  and  next  preceding  section  do  not  re- 
quire fact  of  service  of  summons  to  be 
entered  in  docket;  hence  they  do  not  Im- 
part to  such  entry.  It  made,  character  ot 
prima  facie  evidence. — FIA  v.  Mftchell,  124 
Cal.  3BB,  860,  B7  Pac  149. 

6.  Entry  in  docket  of  Justice  of  service 
of  summons  proves  nothing,  where  docket 
is  not  required  to  contain  any  finding  that 
service  has  been  made. — Scorpion  B.  M.  Co. 
v.  Marsano,  10  Kev.  870,  888. 

e.  Sam* — Retom  e<  acrviee  of  anmniona. 
— Recitals  in  Justice's  docket  to  effect  that 
aummons  was  returned  served  does  not 
show  such  service  as  law  requires  to  give 
jurisdiction  of  poBBon.r-'Kaae  t.  Desmond, 
6S  Cal.  484.  4««. 
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7,  Sam^— Where  paper*  are  atfached  to- 

cctker. — lo  action  for  damaerea  occasioned 
by  malicious  prosecution  of  criminal  action 
against  plaintiff  before  Justice  of  peace, 
court  does  not  err  In  overrullns  objection 
to  Introduction  In  evidence  of  copies  of 
complaint,  warrant  of  arrest,  proceedlngrs, 
and  docket  entries  In  criminal  action  tried 
before  such  Justice  of  peace  and  certlfled 
by  him,  where  papers  are  attached  together, 
and  were  objected  to  as  whole,  and  where 
they  Include  certlfled  copy  of  entries  in 
docket,  and  there  was  no  speclflcatlon  of 


any  particular  portion  to  which  objecting 
party  addressed  his  objections.  Such  entry 
la  made  prima  facie  evidence  of  facts 
stated,  by  provisions  of  this  section,  and 
as  some  of  evidence  offered  as  whole  was 
admissible,  whole  of  It  ahould  have  been 
admitted  In  absence  of  any  such  ipeclflca- 
tions. — Shatto  v.  Crocker,  ST  Cal.  629,  SSO, 
631,  25  Pac.  921. 

8.    Recltale  la— Do  mot  sk«w  Jnladletlem. 

— Recitals  of  Justice's  docket  do  not  show 
Jurisdiction. — Kane  v.  Desmond,  63  Gal.  464, 
466. 


§  013.  AN  INDEX  TO  THE  DOCKET  MUST  BE  KEPT.  A  justice  must 
keep  an  alphabetical  index  to  his  docket,  in  which  must  be  entered  the  names 
of  the  parties  to  each  judgment,  with  a  reference  to  the  page  of  entry.  The 
names  of  the  plaintiffs  must  be  entered  in  the  index,  in  the  alphabetical  order 
of  the  first  letter  of  the  family  name. 

History:   EJnacted  March  11,  1872,  re-enactment  of  S  606  Practice  Act. 

§914.  DOCKETS  MUST  BE  DELIVEBED  BT  JUSTICE  TO  HIS  SUC- 
OESSOB  OB  TO  COUNTY  OLEEK.  Every  justice  of  the  peace,  upon  the 
expiration  of  his  term  of  office,  must  deposit  with  hia  successor  his  oflacial 
dockets  and  all  papers  filed  in  his  office,  as  well  his  own  as  those  of  his  prede- 
cessors, or  any  other  which  may  be  in  is  custody  to  be  kept  as  public  records. 

History:    Enacted  March  11,  1872,  r»«nactment  of  first  half  of 

i  607  Practice  Act. 

§916.  FBOGEEDmaS  WHEN  OFFICE  BECOMES  VACANT  AND  BE- 
FOBE  A  SUCCESSOB  IS  APPOINTED.  If  the  office  of  a  justice  become 
vacant  by  his  death  or  removal  from  the  township  or  city,  or  otherwise,  before 

his  successor  is  elected  and  qualified,  the  docket  and  papers  in  possession  of 
such  justice  must  be  deposited  in  the  office  of  some  other  justice  in  the  town- 
ship, to  be  by  him  delivered  to  the  successor  of  such  justice.  If  there  is  no 
other  justice  in  the  township,  then  the  docket  and  papers  of  such  justice  must 
be  deposited  in  the  office  of  the  county  clerk  o£  the  coimty,  to  be  by  him  deliv- 
ered to  the  successor  in  office  of  the  justice. 

History:   Enacted  March  11,  1872,  re-enactment  with  additions  of  the 
last  half  of  f  607  Practice  Act. 

§916.  A  JUSTICE  MAY  ISSUE  EXECUTION  OB  OTHEB  PBOCESS 
UPON  THE  DOCKET  OF  HIS  PEEDECESSOB.  Any  justice  with  whom  the 
docket  of  his  predecessor,  or  of  any  other  justice,  is  deposited,  has  and  may 
exercise  over  all  actions  and  proceedings  entered  in  such  docket,  the  same 
jurisdiction  as  if  originally  commenced  before  faim. 

m  ease  of  the  creation  of  a  new  county,  or  the  change  of  the  boundary 
between  two  counties,  any  justice  into  whose  hands  the  docket  of  a  justice 
formerly  acting  as  such  within  the  same  territory  may  come,  is,  for  the  pur- 
poses of  this  section,  considered  the  ai^ccessor  of  such  former-  justice. 

History:    Bnaoted  March  11,  1872,  re«naotment  of  1608  Practice 
Act  as  amended  1866  (Stata,  18BS,  p.   ■ 
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§917.   8U0CE88OB  OF  A  JUSTIOE,  WHO  SHALL  BE  DEEMED.  The 

justice  elected  to  fill  a  vacancy  is  the  successor  of  the  justice  whose  office 
became  vacant  before  the  expiration  of  a  foU  term.  When  a  fall  term  expires, 
the  same  or  another  person  elected  to  take  office  in  the  same  township  or  city, 
from  that  time  is  the  successor. 

History:    Enacted  March  11,  1872,  re-enactment  of  {  609  Practice  Act 

§  918.  JUDGE  TO  DESIGNATE  SUCCEEDING  JUSTICE,  WHEN.  When 
two  or  more  justices  are  equally  entitled,  under  the  last  section,  to  be  deemed 
the  successors  in  office  of  the  justice,  a  judge  of  the  superior  court  must,  by  a 
certificate  subscribed  by  him  and  filed  in  the  office  of  the  county  clerk,  desig- 
nate which  justice  is  the  successor  of  a  justice  going  out  of  office,  or  whose 
office  has  become  vacant. 

History:  Enacted  Bfarch  11.  1872,  re-enactment  of  S  610  Practice 
Act;  amendment  approved  March  26,  1880,  Code  Amdta.  1880  (C.  C. 
P.  pt).  p.  SO. 


CHAPTEK  xn. 

GENEKAL  PROVISIONS  RELATING  TO  JUSTICES'  COURTS. 

1923. 


I  919.  Josticee  maj  issue  subpcenas  and  flnal 
process  to  any  part  of  the  county. 

I  920.  Blanks  must  be  filled  in  all  papers  is- 
sued by  a  justice,  except  subpcenas. 

I  981.  Justices  to  receive  all  moneys  collected 
and  pay  same  to  parties. 

1 922.  In  ease  of  disability  of  justice,  urn- 
other  justice  may  attend  on  his  be- 
half. 


nmy    require    security  for 


S924. 
§925. 

S926. 


Justices 
costs. 

Who  entitled  to  costs. 

What  prorisions  of  code  applicable  to 

justices'  courts. 
Deposit  of  money  in  Uett  of  undertak- 

ijig. 


§919.  JUSTICES  MAT  ISSUE  SUBPCENAS  AND  FINAL  PROCESS  TO 
ANY  PAKT  OF  THE  COUNTY.  Justices  of  the  peace  may  issue  subpcEuas  in 
any  action  or  proceeding  in  the  courts  held  by  them,  and  final  process  on  any 
judgment  recovered  therein,  to  any  part  of  the  county. 

Htstory:    E>nacted  March  11,  1872,  re-enactment  of  |  619  Practice  Act. 

Am  to  tcrritorUI  extent  of  cItU  iwMlc-  Aa  to  territorial  extCMt  mt  JarMletloa  of 

tlon  of  Jnatlcea  of  peace  In  tawuklpa.  see,      Jaatleea*  coarta  of  eltlca  asd  eenattoM.  see. 

ante,  ||  106,  lOS  and  notes.  ante,  g  94  and  note. 

§920.  BLANKS  MUST  BE  FILLED  IN  ALL  PAPERS  ISSUED  BY  A 
JUSTICE^  EXCEPT  SUBPCENAS.  The  summons,  execution,  and  every  other 
paper  made  or  issued  by  a  justice,  except  a  subpoena,  must  be  issued  without  a 
blank  left  to  be  filled  by  another,  otherwise  it  is  void. 

History:    Enacted  March  11,  1872,  re-enactment  of  }  611  Practice  Act. 

BLANKS  MUST  BE  FILLED  IN  ALL 
PAPEB9. 

1.  Constmetion  of  section— Pilling  blanks. 
8.  Filing  blanlu  in  written  insurances. 

1.    CoaatmctloB      of      aectlon  —  FHlln* 

blanka. — This  provlBlon  of  code  was  In- 
tended to  prevent  persons  other  than  court 
from  maklnff  change  In  writ  of  execution. 
It  Ib  not  necesBarjr  to  valid  execution  o' 

20«7 


writ  that  blank  after  word  "defendant" 
ahould  be  filled,  but  if  It  were,  it  may  be 
done  by  amendment,  and  that  would  be 
done  by  court,  and  that  would  not  be  "filled 
by  another"  In  sense  of  code. — Brann  v. 
Blum,  138  Cal.  <44,  «S0,  7t  Pac.  188. 

3.    PlUlnv  blaaka  In  written  iaanraaeea, 

as  to  generally.— See  13  Am.  Dec.  fl69-«71: 
1  L.  R.  A.  648:  6  U  R.  A.  649;  19  L.  R.  A 
T2B. 
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§  921.   JUSTICES  TO  RECEIVE  ALL  HONEYS  COLLECTED  AND  PAT 

SAME  TO  PAKTIES.  Justices  of  the  peace  mvat  receive  from  the  sheriff  or 

constables  of  their  county,  all  moneys  collected  on  any  process  or  order  issued 

from  their  courts  respectively,  and  must  pay  the  same,  and  all  mone^  paid  to 

them  in  their  official  capacity,  over  to  the  parties  entitled  or  authorized  to 

receive  them,  without  delay. 

History:  Enacted  March  11,  1872,  Te-enactment  of  fi  6S3  Practice 
Act;  amendment  approved  March  26»  1880,  Code  Amdta.  1880  (C.  G. 
P.  Pt),  p.  20. 

§922.  IN  CASE  OF  DISABILITT  OF  JUSTICE,  ANOTHEK  JUSTICE 
HAT  ATTEND  ON  HIS  BEHALF.  In  case  of  the  sickness  or  other  disability 

or  necessary  absence  of  a  justice,  another  justice  of  the  same  county  may,  at 
his  request,  attend  in  his  behalf,  and  thereupon  is  vested  with  the  power  and 
may  perform  all  the  duties  and  issue  all  the  papers  or  process  of  the  absent 
justice.  In  case  of  a  trial  the  proper  entry  of  the  proceedings  before  the  attend- 
ing justice,  subscribed  by  him,  must  be  made  in  the  docket  of  the  justice  before 
whom  the  summons  was  returnable.  If  the  case  is  adjourned,  the  justice  before 
whom  the  summons  was  returned  may  resume  jurisdiction. 

H  iatory:  Bnacted  March  11,  1872,  re-enactment  of  S  612  Practice 
Act;  amendment  approved  March  18,  1909,  Stats,  and  Amdts.  1909, 
p.  828. 

§923.  JUSTICES  MAT  REQUIRE  SECUBITT  FOB  COSTS.  Justices  may 
in  all  cases  require  a  deposit  of  money  or  an  undertaking,  as  security  for  costs 
of  court,  before  issuing  a  summons. 

History:    Enacted  March  11,  1872,  re-enactment  ot  %  634  Practice  Act 

Aa  to  pajraMMt  of  Icca  t*  JmUcm  tm  dtlca  ud  csHBtle*,  see,  ante,  9  91  and  note. 

§  924.  WHO  ENTITLED  TO  COSTS.  The  prevailing  party  in  the  justices* 
courts  is  entided  to  costs  of  the  action,  and  also  of  any  proceedings  taken  by 
him  in  aid  ot  an  execution,  issued  upon  any  judgment  recovered  therein. 

In  actions  for  the  recovery  of  wages  for  labor  performed,  the  court  shall  add, 

as  part  of  the  costs,  in  any  judgment  recovered  by  the  plaintiff,  an  attorney's 

fee  not  exceeding  twenty  per  cent  of  the  amount  recovered. 

History:  Enacted  March  11,  1872,  re-enactment  ot  B  631  Practice 
Act  as  amended  1864  (Stats.  1864,  p.  84)  and  186B  (Stats.  1866.  p.  260) ; 
amendment  approTed  March  24,  1874,  Code  Amdts.  1873-4,  p.  386;  Feb* 
ruary  28,  1907,  Stats,  and  Amdts.  1907,  p.  69,  Kerr's  Stats,  and  Amdts. 

1906-7,  p.  469. 

That  tomtm  mmT  be  Ineladed  In  Jadvi>citt,  see,  ante,  S  896. 

§926.   WHAT  PROVISIONS  OF  CODE  APFUCABLE  TO  JUSTICES' 

G0URT8.   Justices'  courts  being  courts  of  peculiar  and  limited  jurisdiction, 

only  those  provisions  of  this  code  which  are,  in  their  nature,  applicable  to  the 

organization,  powers,  and  course  of  proceedings  in  justices'  courts,  or  which 

have  been  made  applicable  by  special  provisions  in  this  title,  are  applicable  to 

justices'  courts  and  the  proceedings  therein. 

History:  Enacted  March  11,  1872,  founded  on  {  608  Practice  Act  as 
amended  1864  (Stats.  1864,  p.  84). 
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PEOVISIONa  OF  CODE  APPLICABLE  TO 
JUSTICES'  COUBTS. 

1.  Complaint  in  intervention. 
2-4.  Conitraction  of  aeciion. 

5.  Same  —  Necessary  inference  from  Ian* 

guage  oaed. 

6.  Same^Limitation  of  action  on  judgment 

of  jostieeB*  court. 

7.  Sabjeot  of  dismissal  of  action  for  want 

of  prosecution,  ete. 

1.  CompUlBt  la  Intcrveatloa. — ^RlKht  of 
Justices'  court  to  permit  complaint  In  in- 
tervention to  be  flied  therein  was  assumed 
by  counsel  on  both  sides,  but  question  was 
not  decided. — ^RossI  T.  Superior  Court,  114 
Cal.  371,  S73,  4«  Pac.  177. 

S,  Conatractloa  of  •eottoa. — ^Language  of 
this  section  la  of  difflcult  construction,  and 
cases  might  well  arise  where  It  would  be 
extremely  doubtful  whether  or  not  certain 
acts  of  Justices'  courts  were  Justified  by  Its 
provisions.  It  will  be  observed  that  section 
expressly  preserves  notion  of  "peculiar  and 
limited  Jurisdiction"  of  these  courts,  and, 
moreover,  that  Its  general  character  Is 
negative  rather  than  positive.  The  ffrant 
Is  somewhat  in  shape  of  parenthesis  In 
clause  of  limitation.  If,  therefore,  that 
part  of  code  which  expressly  deals  with 
proceedings  In  Justices'  courts  prescribes 
power  of  those  courts  In  relation  to  general 
subject  about  which  courts  of  record  are 
expressly  prescribed  In  another  particular, 
then  powers  of  Justices'  courts  with  respect 
to  that  subject  are  to  be  looked  for  In 
former  And  not  In  latter  provision. — Welm- 
mer  v.  Sutherland,  74  Cal.  S41,  348,  1&  Fac 
849. 

3.  Under  this  section,  Justices'  courts 
are  declared  to  be  courts  of  peculiar  and 
limited  Jurisdiction,  and  only  those  pro- 
visions of  the  codes  which  are  in  their 
nature  applicable  to  the  organization,  pow- 
ers,  and  course   of  proceedings  in  such 


courts,  or  which  have  been  made  applicable 
by  special  provisions,  are  so  applicable. — 
Peacock  v.  Superior  Court,  ICS  Cal.  701,  703, 
126  E^c  976. 

4.  The  language  of  this  section  Is  some- 
what difflcult  of  construction.  It,  however, 
expressly  preserves  the  notion  of  the  pe- 
culiar and  limited  Jurisdiction  of  the  Jus- 
tices' courts  and  Its  general  character  is 
negative  rather  than  positive.  The  grant 
Is  somewhat  of  a  shape  of  a  parenthesis  In 
a  clause  of  limitations.  If,  therefore,  that 
part  of  the  code  which  expressly  deals 
with  proceedings  in  Justices'  courts  pre- 
scribed the  powers  of  those  courts  In  rela- 
tion of  a  general  subject  about  which  the 
powers  of  courts  of  record  are  expressly 
prescribed  in  another  part,  the  powers  of 
the  Justices'  courts  with  respect  to  that 
subject  are  to  be  looked  for  in  the  former 
and  not  In  the  latter  provision. — Hubbard 
V.  Superior  Court,  9  Cal.  App.  166,  170,  98 
Pac.  394. 

5.  Same — ^Ncceuary  lafereaee  from  laa- 
gnage  ased. — The  necessary  Inference  from 
language  used  In  this  section  Is  that  those 
provisions  of  this  code  which  are  In  their 
nature  applicable  "to  organization,  powers, 
and  course  of  proceedings  in  Justices' 
courts,"  shall  be  applicable  to  them. — ^Bx 
parte  Latimer,  47  Cal.  131,  183. 

9.  Same — Llmttatlaa  of  aetloa  aa  Jndv- 
meat  of  JnatlccB'  coart. — This  section  does 
not  authorize  an  independent  action  on  a 
Judgment  of  a  Justices'  court  after  the  ex- 
piration of  the  five-year  limitation  pre- 
scribed in  section  SS6.  ante, — John  Helnlen 
Co.  V.  Cadwell,  8  Cal.  App.  80,  iA  Pac.  443. 

r.  Bakjcct  of  the  dUmlaaal  ml  actloas  (or 
waat  «>f  proeceatlM,  ete..  being  expressly 
treated  In  section  890,  ante.  In  the  title 
treating  of  the  powers  of  Justices'  courts, 
etc..  section  S81,  ante,  treating  of  the  same 
subject-matter  In  courts  of  record  does 
not  apply  to  proceedings  pending  In  Jus- 
tices' courts. — Hubbard  v.  Superior  Court, 
9  Cal.  App.  166,  170,  98  Pac.  894. 


DEPOSIT  OF  HONEY  IN  LIEU  OF  UNDEBTAKINO.  In  aU  eivil 
cases  arising  in  justices'  courts,  wherein  an  nndertaking  is  required  as  pre- 
scribed in  this  code,  the  plaintiff  or  defendant  may  deposit  with  said  justice 
■  a  sum  of  money  in  United  States  gold  coin  equal  to  the  amount  required  by 
the  said  undertaking,  which  said  sum  of  money  shall  be  taken  as  security  in 
place  of  said  undertaking. 

Hiatory:    Enacted  February  2S,  1878,  Code  Amdts.  1877-8,  p.  108. 

DEPOSIT  OF  MONEY  IN  LIEU  OP 
UNDERTAKING. 

1.  Construction  of  section. 

2.  Same — '* Civil  ease,"  what  it  is. 

3.  Same — ^Not  repealed  by  amendment  of  1880 

to  section  078,  post. 

Aa  to  deposHlag  moaey  la  lien  of  tke 
wrlttca  aadertaklav  Mqalrad  by  taw,  see 

note  Ann.  Caa.  19I2C,  356. 


1.  CoaatrnctloB  of  «octloB.^ — This  section 
was  enacted  in  1878.  and  was  placed  by 
legislature  In  chapter  12  tit.  II  pt.  II,  the 
original  head  of  which  was  "General  Pro- 
visions Relating  to  Justices'  Courts."  This 
clearly  Indicates  Intention  to  make  this 
provision  applicable  to  all  proceedlnge  in 
Justices*  courts,  and  as  filing  and  serving 
of  notice  of  appeal  to  superior  court  and 
giving  of  necessary  security  to  make  such 
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appeal  effectual  are  both  proceedlnara  In 
justice*'  court,  It  Is  obvious  that  this  sec- 
tion applies  to  Becuritr  to  be  clTen  upon 
■uch  appeal,  as  tuUy  as  to  any  other  pro- 
vision requiring:  slvlng  of  undertaklns  in 
proceedinar  In  Justices*  court, — Laws  v. 
Troutt,  147  Cal.  172,  81  Pac.  401. 

2.  Same— "Civa  ease."  what  M  is^A  civil 
case  appealed,  or  about  to  be  appealed,  from 
Justices'  court  to  superior  court.  Is  clearly 
"civil  case  arlainff  In  JuatlceB*  court,"  and 
no  valid  vround  appears  Cor  holding  this 
section  Inapplicable  to  undertaking  for 
costs  on  appeal  required  by  flrst  clauae  of 
flection  978,  post,  to  make  effectual  an  ap- 
peal from  Justices'  court  to  superior  court. 
The  section  makes  no  provision  for  trani- 
mlasion  to  superior  oourt  of  money  de- 


poaited  In  lieu  of  undertaklns  for  costs  of 
appeal  as  does  similar  clause  of  section  978, 
post,  with  regrard  to  money  deposited  In 
lieu  of  an  undertaking  for  stay  of  pro- 
ceedings pending  appeal.  This,  however.  Is 
Immaterial,  and  sura  of  money  deposited 
with  Justice,  who  is  under  bond  and  bound 
further  by  his  official  oath,  is  manifestly 
as  good  security  to  respondent  as  under- 
taking would  ordinarily  be,  and  legislature 
may  give  right  of  appeal  aa  well  upon  that 
aecurtty  as  upon  security. of  undertaking. — 
Lawa  v.  Troutt,  l47  Cal.  172,  81  Pac.  401. 

S.  Sawc  — Hat  vepealcd  by  amendment 
ISao  tm  aectlra  9T8,  peat^Thls  section  1b 
not  Inconsistent  with  section  978,  post,  as 
amended  in  1880,  and  Is  not  repealed  by  that 
amendment. — Swem  v.  Monroe.  148  Cal.  741. 
U  Fae.  1074. 


[The  legUataie  of  tbe  for^-fOarth  MHdon  UBended  Put  II,  Title  XL  Chapter  ZU,  in 
■0  ladieal  a  maimer  m  to  jjutify  letting  the  new  matter  off  in  a  separate  chapter,  u  foUvwB:] 


CHAPTEB  Xlla. 
SMAUi  CLAIMS  COURTS. 


1927.  Jariadietion. 

I  927a.  Commeneement  of  action. 

S  927b.  Affidavit. 

i  927c.  Filing  affidavit. 

g  927d.  Appearance  of  defendant. 

%  927e.  Entries  in  docket. 

S  927f.  Assignee  of  claim. 

i  927g.  Attorneys  not  to  appear. 

I  927h.  Informal  pleadings. 


I  927i.  Payment  of  judgment. 

I  927j.  Appeal  hy  defendant. 

fi  927k.  Statement  of  defendant's  appeal. 

i  927  1.  Bond  of  defendant. 

S  927m.  Abstract  of  judgment. 

i  927n.  Piling  of  abstract. 

I  927o.  Supervisors  to  aupplj  forma. 

I  927p.  No  fees  to  be  ehuged. 


§  927.  JUBISDlOnON.  All  justices  of  the  peace  shall  exercise  the  juris- 
diction conferred  by  this  title  and  while  sitting  in  the  exercise  of  said  juri»- 
diction  shall  be  known  and  referred  to  as  the  small  claims  court;  provided, 
that  the  jurisdiction  of  such  justices'  court,  when  sitting  as  a  small  claims  court, 
shall  be  confined  to  cases  for  the  recovery  of  money  only  where  the  amount 
claimed  does  not  exceed  fifty  dollars  and  the  defendant  named  is  a  resident  of 
the  township  or  city  and  county  in  which  the  action  is  to  be  maintained. 

History:  Enactment  approved  May  IS,  1921,  Stats,  and  Amdts.  1921, 
p.  117.   In  effect  July  29,  1921. 

§927a.   OOHBIENCEHENT  OF  ACTION.  Actions  shall  be  commenced, 

heard,  and  determined  in  the  small  claims  courts  under  the  provisions  of  this 
title  whenever  any  person  appears  before  any  justice  of  the  peace  and  executes 
an  affidavit  substantially  in  the  form  set  forth  in  section  nine  hundred  twenty- 
seven  b  of  this  title  [chapter]. 

History:    Enactment  approved  May  16,  1921,  Stats,  and  Amdts. 
1921,  p.  118.   In  effect  July  29,  1921. 
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§  927b.  AFFIDAVIT.  The  affidavit  mentioned  in  the  last  section  shall  be 
made  on  a  blank  substantially  in  the  following  form : 

In  the  small  claims  court  of  ,  county  of  state  of 

Calif ornia. 


Plaintiff, 

V. 


Defendant. 

State  of  California, 

County  of  

 ,  being  first  duly  sworn,  deposes  and  says : 

that  the  defendant  is  indebted  to  the  plaintiff  in  the  sum  of  $  ;  that 

this  affiant  has  demanded  payment  of  said  sum ;  that  the  defendant  refused  to 
pay  the  same  and  no  part  thereof  has  been  paid;  that  the  defendant  resides  at 

 ,  in  the  above-named  county;  that  this  affiant  resides  at 

 ,  county  of  in  the  state  of  California. 

Subscribed  and  sworn  to  before  me  this  day  of  ,  19. .. 


Justice. 

On  the  said  affidavit  shall  be  printed : 

ORDER. 

The  people  of  the  state  of  California,  to  the  within  named  defendant, 
greeting : 

You  are  hereby  directed  to  appear  and  answer  the  within  and  foregoing 
claim  at  my  office  in  ,  in  county  of  , 

state  of  California,  on  the  day  of  ,  19. at  the  hour 

of  o'clock  in  the  noon  of  said  day;  and  to  have  with 

you,  then  and  there,  all  books,  papers,  and  witnesses  needed  by  you  to  establish 
your  defense  to  said  claim. 

And  you  are  further  notified  that  in  case  yon  do  not  so  appear,  judgment 
will  be  given  against  yon  for  the  amount  of  said  claim  as  it  is  stated  in  said 
affidavit 

Dated  this  day  of  19. .. 


Justice  of  the  peace. 

History:   Enactment  approved  May  16.  1921,  Stats,  and  Amdts.  1921, 
p.  118.   In  effact  July  29,  1921. 

§927c.  FILING  AFFIDAVIT.  When  the  claimant  appears  he  shall  pre- 
pare such  an  affidavit  as  is  set  forth  in  section  nine  hundred  twenty-six  b  of 
this  title  or,  at  his  request,  the  judge  of  the  court  shall  draft  the  same  for  him. 
Upon  the  affidavit  being  sworn  to  by  the  claimant  the  justice  shall  file  the 
same  and  make  a  true  and  correct  copy  thereof.  At  the  same  time  the  justice 
shall  fill  in  the  blanks  in  the  order  printed  on  said  copy  and  sign  tne  order. 
Immediately  thereafter  the  said  justice  shall  enclose  said  copy  and  order  in 
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an  envelope,  address  the  said  envelope  to  the  said  defendant  at  the  address  so 
stated  in  said  affidavit,  prepay  the  postage  and  mail  said  envelope  to  said 
defendant  by  registered  mail,  and  request  a  return  receipt,  or  said  justice  may 
deliver  personally,  or  cause  to  be  delivered,  said  copy  and  order  to  the  defend- 
ant in  person.  The  justice  shall  then  attach  to  the  original  affidavit  the  receipt 
for  the  registered  letter  and  the  return  card  thereon  or  oUker  evidence  of 
service. 

History:   Eaactmeot  approved  May  16.  1921,  Stats,  and  Amdts.  1921, 
p.  118.   In  affmt  July  29,  1921. 

§927d.  APPEASAKOE.  OF  DEFENDANT.  The  date  for  the  appearance 
of  the  defendant  as  provided  in  the  order  indorsed  on  the  affidavit  shall  not  be 

more  than  fifteen  days  nor  less  than  five  days  from  the  date  of  the  said  order. 

When  the  justice  has  fixed  the  date  for  the  appearance  of  the  defendant  be 

shall  inform  the  plaintiff  of  said  date  and  at  the  same  time  order  the  plaintiff 

to  appear  on  said  date  and  to  have  with  him  his  books,  papers,  and  vitnesses 

necessary  to  prove  his  claim. 

History:   Enactment  approved  Hay  16,  1921,  Stats,  and  Amdts.  1921, 
p.  119.   In  effect  July  29, 1921. 

g  927e.   ENTRIES  IN  DOCKET.   The  justice  shall  enter  in  the  docket  kept 

by  him  as  a  justice  of  the  peace : 

1.  The  title  of  every  action; 

2.  The  sum  of  money  claimed; 

3.  The  date  of  the  order  provided  for  in  section  nine  hundred  twenty-seven  b, 
and  the  date  of  the  trial  as  stated  in  said  order ; 

4.  The  date  when  the  parties  appear,  or  their  nonappearance  if  default  be 
made ; 

5.  Every  adjournment,  stating  on  whose  application  and  to  what  time; 

6.  The  judgment  of  the  court  and  when  returned; 

7.  A  statement  of  any  money  paid  to  the  justice,  when,  and  by  whom;  and 
the  date  of  the  issuance  of  any  abstract  of  the  judgment. 

8.  The  date  of  the  receipt  of  a  notice  of  appeal,  if  any  be  given,  and  of  the 

appeal  bond,  if  any  be  filed. 

History:   Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  119.   In  effect  July  29,  1921. 

§927f.   ASSIGNEE  OF  CLAIM.   No  .  claim  shall  be  filed  or  prosecuted  in 

such  small  claims  court  by  the  assignee  of  such  claim. 

History:   Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  119.   In  effect  July  29.  1921. 

§927g.  ATTOBNETS  NOT  TO  APPEAR.  No  attorney-at-law  or  other 
person  than  the  plaintiff  and  defendant  shall  take  any  part  in  the  filing  or  the 

prosecution  or  defense  of  such  litigation  in  the  small  claims  court.  The  plain- 
tiff and  defendant  shall  have  the  right  to  offer  evidence  in  their  behalf  by  wit- 
nesses appearing  at  such  hearing,  or  at  any  other  time.  The  justice  may  also 
informally  make  any  investigation  of  the  controversy  between  the  parties 
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either  in  or  out  of  court  and  give  judgment  and  make  such  orders  as  to  time 

of  payment  or  otherwise  as  may,  by  him.  be  deemed  to  be  right  and  just. 

History:   Enactment  approTed  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  119.   In  effACt  July  29,  1921. 

§927h.   INFOBMAL  PLEADINGS.   No  formal  pleading,  other  than  the 

said  claim  and  notice,  shall  be  necessary  and  the  hearing  and  disposition  of 

all  such  actions  shall  be  informal,  with  the  sole  object  of  dispensing  speedy 

justice  between  the  parties.   No  attachment  or  garnishment  shall  issue  from 

the  small  claims  court,  but  execution  may  issue  in  the  manner  prescribed  in 

chapter  nine.  Code  of  Civil  Procedure  of  the  state  of  California. 

History:   Enactment  approTed  Blay  16, 1921.  Stats,  and  Amdts.  1921, 
p.  119.  In  effect- July  29,  1921. 

§  9271  PAYMENT  OF  JUDGMENT.  If  the  judgment  or  order  be  against 

the  def^dant,  he  shall  pay  the  same  forthwith  or  at  such  times  and  upon  such 

terms  and  conditions  as  the  justice  shall  prescribe. 

H  [story:   Bnactment  approved  May  16, 1921,  Stats,  and  Amdts.  1921, 
p.  120.   In  effect  July  29,  1921. 

§  927j.  APPEAL  BY  DEFENDANT.  The  judgment  of  said  court  shall  be 
conclusive  upon  the  plaintiff.  If  the  defendant  is  dissatisfied,  he  may,  within 
five  days  from  the  entry  of  said  judgment  against  him,  appeal  to  the  superior 
court  of  the  county  in  which  said  court  is  held,  and  if  final  judgment  is  ren- 
dered against  him  in  such  superior  court,  then  he  shall  pay,  in  addition  to  said 
judgment,  an  attorney's  fee  to  the  plaintiff  in  the  sum  of  fifteen  dollars. 

History:   Enactment  approved  Hay  16,  1921,  Stats,  and  Amdts.  1921, 
p.  120.   In  effect  July  29.  1921. 

§927k.    STATEMENT  OF  DEFENDANT'S  APPEAL.   The  defendant's 

appeal  may  be  taken  by  filing  in  the  small  claims  court  a  statement  substantially 
in  the  following  terms : 
In  the  small  claims  court  of  ,  county  of  state 

of  California. 


Plaintiff, 

V. 


Defendant. 

Comes  now  the  defendant  and  appeals  from  the  judgment  of  the  above 
entitled  court  in  the  above  entitled  action,  to  the  superior  court  in  and  for  the 
above  named  county  and  state. 

Dated  this  day  of  19... 


Appellant. 

History:   Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  120.    In  effect  July  29,  1921. 
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§9271.  BOND  OF  DEFENDANT.  The  statement  mentioned  in  the  last 
section  Hhall  be  accompanied  by  a  bond  substantially  in  the  following  form : 

In  the  small  claims  court  of  county  of  ,  state  of 

California. 


Plaintiff, 

V. 


Defendant. 

Whereas  the  above  entitled  court  in  the  above  entitled  action  did  on  the 
 day  of  ,  19. enter  judgment  in  favor  of  the  plain- 
tiff and  against  the  defendant  in  the  sum  of  $  ;  and 

Whereas  the  defendant  is  about  to  appeal  to  the  superior  court  of  the  state 
of  California  in  and  for  the  above  named  county; 

Now,  therefore,  the  undersigned  does  undertake  and  promise  thaf  if  said 
judgment  is  affirmed  that  then  and  in  that  event  the  undersigned  will  pay  said 
judgment  and  also  fifteen  dollars  as  an  attorney  fee  to  the  said  plaintiff  on 
demand. 

Dated  this  day  of  19. .. 


Surety. 

State  of  California, 
City  and  county  of 

 the  surety  named  in  the  above  bond,  being 

duly  sworn,  says  that  he  is  a  holder  and  resident  within  said  state 

and  is  worth  the  sums  hereinabove  mentioned,  over  and  above  all  bis  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution. 


Subscribed  and  sworn  to  before  me  this  day  of  ,  19... 


History:   Enactment  approved  May  16, 1921,  Stata.  and  Amdts.  1921, 
p.  129.   In  effect  July  29.  1921. 

§927m.  ABSTBACT  OF  JUDOHENT.  If  no  appeal  be  taken  by  the  de- 
fendant and  the  defendant  fails  to  pay  the  judgment  according  to  the  terms 
and  conditions  thereof,  the  justice  before  whom  such  a  hearing  was  had,  8haU» 
on  application  of  the  plaintiff,  certify  such  judgment  in  substantially  the  fol- 
lowing form : 

In  the  small  claims  court  of  ,  county  of  ,  state  of 

California. 


Plaintiff, 

V. 


Defendant. 
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ABSTRACT  OF  JUDGMENT. 

In  the  above  entitled  court  and  action  on  the  day  of  . .  ■.   19. 

judgment  was  entered  for  plaintiff  for  $  }  that  no  appeal  from  said 

judgment  has  been  taken. 

Dated  this  day  of  ,  19. .. 

Justice  of  said  court. 

HIatory:   EInactmeiit  approred  Hay  16,  1921,  Stats,  and  Amdts.  1921, 
p.  121.   In  effect  July  29,  1921. 

§  9273L  FILING  OF  ABSTRACT.  The  abstract  may  be  filed  in  the  office 
of  the  county  clerk  of  the  county  in  which  the  judgment  was  rendered,  and 
the  judgment  docketed  in  the  judgment  docket  of  the  superior  court  thereof. 
The  date  of  the  receipt  of  the  abstract  by  the  clerk  must  be  noted  by  him 

thereon,  and  entered  in  the  docket. 

History:   Enactment  approved  May  16,  1921,  Stats,  and  Amdts.  1921, 
p.  121.   In  effect  July  29,  1921. 

§  927o.  SUPERVISORB  TO  SUPPLY  FORMS.  The  board  of  supervisors 
of  every  county  wherein  said  small  claims  courts  shall  exist,  shall  furnish  to 
every  justice  of  the  peace  in  such  county  a  reasonable  supply  of  various  blank 

forms  set  forth  in  this  title,  also  all  forms,  docket-book  and  stationery  neces- 
sary for  the  use  of  such  justice  sitting  as  a  small  claims  court. 

History:   Enactment  approved  May  16,  1921r  Stats,  and  Amdts.  1921, 
p.  121.   In  effect  July  29,  1921. 

§927p.  NO  FEES  TO  BE  CHARGED.  No  fee  or  charge  of  any  kind  or 
nature  shall  be  charged  or  collected  by  any  ofScer  for  any  services  rendered 
under  this  title  [chapter]. 

[Expenses  of  jnatices.]   But  the  justice  may.  in  the  manner  provided  by  law^ 

make  a  claim  against  the  county  to  reimburse  him  for  moneys  expended  for 
postage  stamps  and  registry  charges  of  the  post-oflSce  department  when  the 
said  justice  was  sitting  as  such  small  claims  court;  provided,  that  in  those 
counties  where  the  compensation  of  justices  of  the  peace  consists  of  fees 
allowed  by  law,  the  justice  of  the  small  claims  courts  may  charge  and  collect 
the  same  fees  which  a  jiutice  of  the  peace  may  charge  and  eoUect  and  no 
others. 

History:  Enactment  approved  May  16, 1921,  Stats,  and  Amdts.  1921, 
p.  121.  In  effect  July  29,  1921. 
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TITLE  Xn. 

PROCEEDINGS  IN  CIVIL  ACTIONS  IN  POLICE  COUBTa 

I  929.   How  eommeneed.  $  932.   Trial  hj  jury,  when  aefendant  Ib  en- 

S  930.    SnmmoDfl  muet  isme  on  filing  com-  titled  to. 

plaint.  {  933.    Proceedings  to  be  eoadueted  u  in  jiu- 

1 931.   Defendant  may  plead  orally  or  in  tices '  coartB, 

writing. 

§  029.  HOW  OOMBIENOED.   Cxvil  actions  in  police  conrts  are  commenced 

by  filing  a  complaint,  setting  forth  the  violation  of  the  ordinance  complained 
(if,  with  such  particulars  of  time,  place,  and  manner  of  violation  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.  The  ordinance  may  be  referred  to 
by  its  title.  The  complaint  must  be  verified  by  the  oath  of  the  party  complain- 
ing, or  of  his  attorney  or  agent. 

History:   Bnacted  March  11,  1872,  re-enactment  of  t  636  Practice  Act 


CIVIL  ACTIONS  IN  POLICE  COURTS. 

1.  Jurisdiction  of  action  for  "fine,  for- 
feiture, or  penalty." 

2,3.  Transfer  of  cause  from  police  court. 

See,  also,  post,  I  988  and  note. 

1.  jDriMlctloa  of  actloH  for  for- 
'  frltnre,  or  veaaltr." — Action  to  recover 
'■fine,  forfeiture,  or  penalty,"  Imposed  by 
ordinance  of  city  may  perhaps  be  main- 
tained In  police  court  as  "dvll  action," 
vhere  certain  apeclfic  sum  Is  Imposed  as 
fine  and  penalty  for  breach  of  ordinance; 


but.  if  such  action  may  be  maintained  In 
police  court,  It  must  rest  upon  theory  that 
each  corporator  has  agreed  to  pay  specific 
sum  Qxed  by  way  of  penalty  In  case  he 
shall  not  comply  with  ordinance. — City  of 
Santa  Cras  T.  Santa  Cms  R.  Co.,  68  Cal.  143. 
148. 

2.    TniBsfer  of  eatiae  from  police  eoart. — 

There  was  no  provision  of  law  authorising 
transfer  of  cause  from  police  court  to  dis- 
trict court. — City  of  Santa  Grus  r.  Santa 
Crus  R.  Co.,  S6  Cal.  141,  148. 

S.  Orevrnlcdi  City  of  Santa  Barbara  v. 
Bldred,  96  Cal.  378,  880,  80  Pac.  668. 


§930.   SUHHONS  MUST  IS80E  ON  FILING  COMPLAINT.  Immediately 

after  filing  the  complaint,  a  summons  must  be- Issued,  directed  to  the  defendant, 

and  returnable  either  immediately  or  at  any  time  designated  therein^  not 

exceeding  four  days  from  the  date  of  its  issuing. 

History:    E^nacted  March  11,  1872,  re-enactment  of  {837  Practice  Act. 

Aa  to  Jorisdletloa  of  ^llce  court  over  actloB  to  reeover  a  forfcHvre  oc  yoaalty, 

see.  ante.  I  929  and  note. 

§  931.  DEFENDANT  HAT  PLEAD  ORALLY  OB  IN  WBITINO.  On  the 

return  of  the  summons,  the  defendant  may  answer  the  complaint.  The  answer 
may  be  oral  or  in  writing,  and  immediately  thereafter  the  case  must  be  tried, 
unless  for  good  cause  shown,  an  adjournment  is  granted. 

History:   Enacted  March  11.  1878,  re-enactment  of  f  688  Practice  Act.  ' 

Aa  to  Jvrladlctloa  of  pollec  cosrt  over  aettoa  te  xceover  a  Mmm,  fevfettara  •>  praaltA 

see.  ante,  1  929  and  note. 

§932.   TRIAL  BY  JURY,  WHEN  DEFENDANT  IS  ENTITLED  TO.  In 

all  actions  for  violation  of  an  ordinance,  where  the  fine,  forfeiture,  or  penalty 

imposed  by  the  ordinance  is  less  than  fifty  dollars,  the  trial  must  be  by  the 

a«7« 


Digitized  by 


Tit.  ZIII,  Ch.  I.]      PROCEBDIirGS,  HOW  COMDCOTED— AFPCAI.S  OBMBRALLY.  IMS 


court.  In  actions  where  the  fine,  forfeiture,  or  penalty  imposed  by  the  ordi- 
nance is  over  fifty  dollars,  the  defendant  is  entitled  to  a  trial  by  jury. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  639  Practice  Act. 

A»  to  inrladtetloK  of  police  court  over  actloK  to  recover  Bnc.  forfcitnre  or  peullr,  see, 
ante,  9  929  and  note. 

§  933.   PBO0EEDINO8  TO  BE  OONDUOTED  AS  IN  JUSTICES'  COURTS. 

All  proceedings  in  civil  actions  in  police  courts  must,  except  as  in  this  title 
otherwise  provided,  be  conducted  in  the  same  manner  as  civil  actions  in  jus- 
tices' courts. 

History:    Enacted  March  11,  1872,  re^nactment  ot  S  841  Practice  Act 


POLICE  COURTS— CIVIL  ACTION. 

1.  Jurisdiction — ^Violation  of  ordinances. 

2.  Transfer  of  cause  from  police  court. 
Bee.  also,  ante,  S  929  and  note. 

1.  JarledletloB— VIoUtlOB  of  ordlMnees. 

— PoUce  court  has  Jurisdiction  of  all  pro- 
ceedlnffB  for  violation  of  any  ordinance  of 
city. — City  of  Santa  Barbara  v.  Stearns. 
SI  CaL  499,  600. 


2.    Tmnafer  ot  eaiiae  from  police  coart. — 

The  transfer  of  cause  from  police  court  to 
district  court  was  expressly  authorized  by 
Practice  Act. — City  of  Santa  Barbara  v. 
Stearns,  SI  Cal.  499,  500,  501;  Santa  Barbara 
V.  Eldred.  95  Cal.  878,  380,  80  Pac.  &62.  over- 
ruling City  of  Santa  Cruz  t.  Santa  Cruz 
B.  Co.,  56  Cal.  143,  148. 
See.  ante,  9  838  and  not*. 


TITLE  XIII. 

OP  APPEALS  IN  CIVIL  ACTIONa. 

Cbapter  I.   Appeals  in  General,  gs  936-959. 

IL   Appeals  to  Supreme  Court,  H  963-971. 
UL   Appeals  to  Supebiob  GouBTSf  S|  971-082. 


CHAPTER  I. 
APPEALS  IN  GENEEAL, 


1986.  Jndgmont  sad  orden  may  be  re- 
Tiewed. 

1 937.  Orders  made  out  of  court  without 
notice,  may  be  reviewed  \>j  the 
judge. 

S  938.  Party  aggrieved  may  appeal.  Names 
of  parties. 

1939.  Within  what  time  appeal  may  be 
taken. 

i  940.   Appeal,  how  taken. 

§  941.  Same.  Where  prson  with  right  to 
appeal  dies.  Appeal  by  attorney  of 
record. 

i  941a.  Same.  Alternative  method  of  appeal. 
[Repealed.] 

S  941b.  Notice  of  appeal,  what  to  contain. 

[Be  pealed.] 
f  941e.  EfFect  of  appeal.  [Bepealed.] 
i  942.    Undertaking  on  appeal  from  a  moaey 

judgment. 

I  943.  Appeal  from  a  judgment  for  deliv- 
ery of  documents. 

1 944.   Appeal  from  a  judgment  direc^Tng 

the  execution  of  a  eouveyance,  etc.     %  955. 
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1945. 
1946. 
1947. 
S948. 

S949. 
i  950. 
{951. 

8  953. 

1953. 
f  953a. 

§  953b. 
8  953c. 

S934. 


Undertaking   on   appeal  eoneeming 

real  property. 
Belease  of  property  under  levy,  on 

appeal. 

Undertaking  may  be  in  one  instru- 
ment or  several. 

Justification  of  sureties  on  undertak- 
ing on  appeal. 

Stay  of  proceedings  in  court  below; 
exceptions. 

What  papers  to  be  used  on  an  appeal 
from  the  judgment 

What  papers  used  on  appeals  from  or- 
ders, except  orders  granting  new 
trials. 

What  papers  to  be  used  on  an  appeal 
from  an  order  granting  a  new  trial. 

Copies,  how  certified. 

Preparation  of  papers  on  appeal,  no- 
tice to  the  county  clerk. 

Undertaking  to  pay  cost  of  transcript 

Clerk  to  transmit  the  prepared  record 
on  appeal. 

When  an  appeal  may  be  dismissed. 
When  not. 

Effect  of  dismissaL 
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1 9S6.   What  may  be  reviewed  on  appeal     S  dS8. 

from  indgment. 
1097.   BemediaJ   powers   of   an  appellate 

court.  « 969. 


Od  judgment  on  appeal,  remittitar 
must  be  certified  to  the  clerk  of  the 
.  court  below. 

Provisions  of  this  chapter  not  appli- 
cable to  appeals  to  superior  courts. 


§  936.   JUDOBIENT  AND  OBDEBS  HAT  BE  BEVXJ5WED.   A  judgment 

or  order,  in  a  civil  action,  except  when  expressly  made  final  by  this  code,  may- 
be reviewed  as  prescribed  in  this  title,  and  not  otherwise. 

History:    Ehiacted  March  11,  1872,  re^actment  of  |  883  of  Practice 


Act  as  amended  1854,  Stats.  1854,  p.  84. 


APPEAL  AND  EBBOR— PBELIMINABY 
ANNOTATION. 

I.  In  Oenekal,  1-119. 

II.  Briefs— Points  and  AoTHOaniBS,  120- 
136. 

III.  Dismissal  of  Appeal,  137-174. 

rV.  Tbanspkr  or  Cause  —  Bequisfts  Pro- 

CBEDINQB,  175-330. 

v.  Bboobd  and  Peocebdinos  Not  ts  Bbc- 
OBD,  831-484. 

A.  Appeal  bt  the  Old  Method — In 

General,  331-373. 

B  Appeal  by  New  and  Altekna- 
TiVB  Method,  374-382. 

0.  Authentication  and  Cebtifica- 
TiON— In  General,  383-406. 

D.  Bill  of  Exceptions— Necessity 
FOR  and  Sdfficibnot  of,  407* 
486. 

B.  Defects  and  Objections,  436- 

448. 

P  Questions  Presented  iot  Be* 
VIEW,  449-464. 

G.  Statement    and  Speoifioatiok 

or  EbBORS,  465-472. 

H.  The,  Teanscript,  473-484. 

VL  Beview  on  ApPEALf  485-699. 

A.  In  General,  485-549. 

B.  Discretion  of  liOWXR  Covvi,  560- 

558. 

C.  Harmless  Ebboe,  659-602. 

D.  Inteelocutobt,  Collatebal,  and 

9UPPLEUBNTABT  PBOOEEDUIGS, 
603-606. 

E.  Pbesumptions  oh  Appeal,  607- 

626. 

F.  Questions  of  Pact  on  Appeal— 

Vebdict  and  Findings,  627- 
699. 

VII.  Determination  and  Disposition  of 
Cause,  700-720. 

VIII.  Bulks  of  Sufbemb  Court,  721-733. 

I.  In  General. 

1.  Editorial  note— Wealth  of  material. 

2.  Same— Nen-  and  alternative  method 

of  appeal. 
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3.  Same — New-trial  order  appeals. 

4.  Same — Tied  together  by  eiou-refer- 

eoees. 

5,6.  Ai  to  right  of  appeal  generally. 

7.  Abatement  of  nuisance  —  Coats  not 

paid. 

8.  Academic  question — Appeal  raising. 

9.  Acceptance  of  fruits  of  judgment — 

Destroys  right  to  appeal. 

10.  Acceptance  of  property  under  decree 

of  distribution — ^Destruys  right  of 
distributee  to  appeal. 

11.  Appeal  from  part  of  judgment — As 

to  right  to. 

12.  Appeal  from  refusal  of  court  to  ren- 

der judgment — On  matters  which 
are  unsupported. 

13.  Appealable  order — Will  not  be  re- 

viewed on  certiorari. 

14.  Same — Same — Reason  for  rule. 

15- 18.  Assignment  of  errors — As  to  sufB- 
ciency  of  specification. 

19.  Consent  judgments  and  orders— Will 

not  be  reviewed. 

20.  Construction  of  section  —  As  being 

exclusive. 

21.  Death  of  wife — Subsequent, to  entry 

of  divorce. 

22-  27.  Dismissal  or  abandonment  of  appeal 

— In  general. 

28-31.  Same — Absence  of  controversy. 
32, 33.  Effect  of  appeal  on  jurisdiction  of 
trial  court — In  general. 

34,  35.  Same  —  Subsequent  orders  of  trial 
court. 

36.  Eminent    domain  —  Abstract  ques- 
tion. 

87,  38.  Enforcement  of  judgment  by  plain- 
tiff— Does  not  deprive  defendant 
of  his  right. 
89.  Same — Satisfaction  of  judgment  by 
setting  off  against  it  judgment  in 
favor  of  appellant. 
40,  41.  Failure  to  file  transcript  in  time. 
42-  44.  Finality  of  judgment — In  general. 
45, 46.  Grounds  of  appeal  —  Presentation 
and  reservation  in  trial  court — As 
to  necessity  of. 
47.  Same — Same— -Abscupe  of  exception 
— Ruling  on  error  of  law. 
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48.  Same  —  Same  —  CoaelusioDs  of  trial 

court  as  to  jurisdiction  —  Failure 
to  object  thereto. 

49.  Same  —  Same  —  Failure  to  ask  for 

ruling  on  variance. 

60,61.  Same — Same  —  Qroondl  of  defeuBe 
or  opposition. 

62.  Same — Same — Objection  to  admia- 

sion  of  evidence. 

63.  Same  —  Same  —  Same  —  Rereading 

testimony. 

64.  Same  —  Same  —  Objections  to  exclu- 

sion of  evidence. 

65.  Same — Same— Objection  to  failure 

to  answer  cross-complaint. 

66.  Same — Same — Objection  to  interpre- 

tation of  pleadings. 

67.  Same — Same — Objection  to  parties, 

not  raised  below. 

68.  Same  —  Same  —  Objection  to  report 

of  referee. 

69.  Same  —  Same  —  Objection  to  suffi- 

ciency of  record-title, 

60.  Same — Same — Review  of  rulings  on 

,  pleadings. 

61.  Same  —  Same  —  Specific  objection 

Decessary. 

*  62.  Same  —  Same  —  Same  —  Nonmit  — 
Variance  between  pleadings  and 
proof. 

63.  Same — Same — Statement  on  appeal 

— Provisions  of  Practice  Act. 

64.  Same  —  Same — Same  —  Scope  and 

sufficiency  of. 

65.  Same — Same— Same — ^Without  speei- 

fications. 

66, 67.  Judgment — OKn  be  reviewed  hj  di- 
rect appeal,  only. 

68-  81.  Orders  and  judgmenta  appealabl^^ 
In  general. 

82.  Order  deoying  motion  for  new  trial 

— May  be  reviewed  on  appeal 
though  judgment  has  become 
final. 

83,  Same — Bute  clianged  by  amendment 

to  section  963,  post. 
8^85.  Placing  on  calendar  of  wrong  dis- 
trict— Effect  or. 
86.  Point  decided— Law  of  the  ease — 
Editorial  note. 

87-  92.  Same — Same — As  to  generally. 

93.  Same — Same — Constmetion  given  to 

judgment  of  lower  court. 

94.  Same— Same  —  DMiaion  on  former 

appeal. 

96.  Same  —  Same  —  Decision  parchaser 
has  ten  years  in  which  to  perform. 
96- 107.  Presumptions  on  appeal  —  In  gen- 
eral. > 
108.  Proof  of  claim  by  creditor — In  in- 
solvency pwfpdings. 
109-  111.  Qii<^f*<ins  mLud  for  first  time  on  ap- 
peal. 


GENERAL.  |8M 

112.  Behearing — In  supreme  court. 

113.  Keaignation  of  guardian  of  minor — 

Operates  as  acquiescence  in  pre- 
vious order. 
114, 116,  Voluntary  satisfaction  of  judgment 
by  defendant — Destroys  his  right 
to  appeal. 

116.  Same — Payment  of  judgment  ad- 
ministiatriz  to  redeem  p.  .^erty 
sold. 

117, 118.  Waiver  of  right  of  appeal — Accep- 
tance of  fruits  of  judgment. 

119.  Same — Settlement  of  ease. 
IL  Busts — ^Points  and  AnTHOBirws. 
120, 121.  As  to  general  rule. 
122- 124.  Aa  to  statement  of  cause  or  facte — 
Clear  intention  of  legislature. 

125.  Default  in  filing  the  brief  required. 
126- 128.  Failure  to  file— Effect  of. 
129- 131.  Points  and  authorities — In  general. 

132.  Same — As  to  right  to  compel  filing. 
133- 136.  Same — Points  not  argued. 

UL  Dismissal  or  Appeal. 

137.  In  general — AfSrmance,  when, 

138.  Same  —  Same  —  Compromise  out  of 

court, 

139.  Same — Same  —  Examination  of  rec- 

ord in  advance  of  hearing  on 

merits. 

140.  By  consent — Effect  of. 

141.  Failure  to  file  transcript  in  time — 

Excuse — Application  of  Rule  IIL 
142, 143.  Same— Construction  of  Bule  XV. 

144.  Same — ^Effect  of  dismissal  of  ap- 

peal. 

145.  Failure  to  file  transcript  not  ground 

for  dismissal,  when. 

146.  Same  —  Filing  before  hearing  — 

Denial  of  motion. 

147.  Same — Same — Bule  ZV  of  supreme 

court. 

148.  Same — Inexcusable  delay. 

149.  Same — Same — Lachea  in  procuring 

settlement  of  pending  statement. 

150.  Same — Natur-  of  motion  to  dismiss 

under  rule. 

151, 152.  Failure  to  file  points  and  authorities 
— Construction  of  Bule  II. 

153.  Same  —  Subsequent   filing   not  re- 
striction on  right. 
154, 155.  Old  method  of  appeal — As  to  regu- 
lations of  Rules  II  and  IV. 

156.  Same — Same — ^Laches  in  procuring 

settlement  of  statement  on  mo- 
tion for  new  trial. 

157.  Same  —  "Adverse   party"  —  Dia- 

missal  for  failure  to  serve. 
158, 159.  On  new  and  alternative  method  of 

appeal — As  to  generally. 
100,161.  Same— Aa  to  Bules  11  and  V  not 

being  applicable. 
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162.  Same — "Entty  of  judgment — Notice 

of  not  given. 

163.  Same — Excnse — Beporter's  failure 

to  file  with  elerk. 

164.  Same — Insufficient  transcript. 
165, 166.  Same — Nonconformity  of  transcript 

to  Bules  VII  and  VIII. 
167, 168.  Same  —  Testimony  printed  in  the 
brief. 

169.  Beliearing — Denied,  when. 
170, 171.  Taken  or  perfected  too  late — As  to 
generally. 

172.  Same — Failure  to  file  transcript  in 
time. 

173,174,  Same  —  Same  —  Affidavit  of  merits 
essential. 

IV.  TBAMsras  or  Caube  —  Bequisitb  Pho 

CEEDINOS. 

175- 177.  general — Construction. 

178.  Same— Method  of  perfecting  appeal 
— Preparation  of  transcript. 

179, 180.  Same  —  Proceedings  to  perfect  ap- 
p«il — Generally. 

181- 183.  Same~-Same — ^Li  ease  of  superinten- 
dent of  banks. 

184, 185.  Intention  to  move  for  new  trial- 
Notice  of. 

186.  Notice  that  transcript  of  testimony 

be  made  up  (New  Method} — As 
to  giving  of  being  jurisdietionaL 

187.  Same— Du^  of  r^orter. 

188.  Same — Time  begins  to  run,  when. 
180.  Old  method  of  appeal — In  general — 

Prematurely  taken,  can  not  be  en- 
tertained. 

190.  Same  —  Same  — Probate  orders  in- 
cluded. 

191,192.  Same— Time  of  taking— Generally. 

193.  Same — Same — Appeal  from  order  on 

motion  for  new  trial. 

194.  Same— Same — Effect  of  delay. 

195.  Same  —  Same  —  Interlocutory  judg- 

ment in  partition. 

196.  Same— Same — Judgment  of  foreclo- 

Bure  of  mortgage, 

197.  Same — Same — Review  of  evidence- 

Amendment  of  1907. 
198-  202.  New  and  alternative  method  of  ap- 
peal— In  general. 

203.  Same — Same — Loss  of  right  to. 

204.  Same  —  Same  —  Presumption  as  to 

usual  proceedings. 

205.  Same — Construction — As  to  question 

of  title  of  act,  bearing  on. 
206,207.  Same  —  Same — DecreeB  and  orders 
included. 

208.  Same  —  Same  —  Notice  to  elerii  to 

pre{»re  transcript, 

209.  Same  —  Same  —  Probate  orders  in- 

cluded. 

210,211.  Same  —  Constitutionality  —  "Due 
process  of  law." 
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212, 213.  Same — Time  of  taking — As  to  gea- 
eially. 

214, 215.  Same — Same — In  probate  matters. 

216-219.  Same  —  Same Notice  of  entry  of 
judgment  or  order — As  to  filing. 

220.  Same — Same — Same  ~  Appeal  from 
new  trial  order. 

221-223.  Same — Same — Same  —  Burden  upon 
respondent  to  show  service. 

224.  Same — Same — Same — ^Limitation  of 
review. 

225.  Same — Same — Same  —  Necessity  of 
notice. 

226.  Same— Same— Same  —  Belief  of  re- 
spondent after  judgment,  not  al- 
lowed. 

227.  Same — Same — Right  of  attorney  of 
record  of  deeeased  person  to  take 
an  appeaL 

228.  Same — The  transcript  on  appeal — 
Old  method  of  appeal. 

229.  Same — Same  —  Same  —  Filing  tran- 
script— Change  of  venue — Appeal 
from  order. 

280.  Same  —  Same  —  Same  —  Same  — 
Delay  ineMnsable— Dismissal  of 
appwL 

281.  Same  —  Same  —  Same  —  Same  — 
Divorce  action. 

232.  Same  —  Same  —  Same  —  Same  — 
Under  Bole  IL 

233.  Same  —  Same  —  Same  —  Same  — 
Same — Pending  settlement  of  bill 
or  stetement. 

234, 235.  Same~8ame  —  New  and  alteraativa 
method  of  appeal— As  to  gener- 
ally. 

236.  Same — Same — Same — Not  as  to  eor- 
reetnen. 

237.  Same — Same  —  Same  —  Evidence  — 
Can  not  be  conaidered  by  appel- 
late court,  when. 

238.  Same— Same — Same — ^Notice  of  en- 
try of  judgment. 

239.  Same  —  Same  —  Btaaa — ^Preparation 
of  transcript — ^As  to  generally. 

240.  Same — Same — Same  —  Constitution- 
ality of  method  of. 

241.  Same — Same — Same— Order  on  mo- 
tion to  change  place  of  trial — 
Rules  of  court. 

242.  Same  —  Same  —  Exception  to  suffi- 
ciency of  Bureties—Oo  appeal  to 
superior  court, 

243.  Same — Same — Same  —  Justification 
of  sureties  on  appeal  bond — No- 
tice of. 

246.  Notice  of  appeal  —  Old  method  of 
appeal — In  general — As  to  neces- 
sity for  service  of, 

247.  Same — Same — Same — Address. 

248.  Same — Same — Same  —  Admission  of 

service. 
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249,250.  Same— Same— Same— Deatb  of  ad- 
verse party. 

25L  Same  —  Same  —  Same  —  Same  — 
Keceaaity  of  aerviefl  of  on  per- 
■ona)  representative. 

262.  Same— Same— Suae— Delay'  in  giv- 
ing. 

253-285.  Same — Same — Same — Dismissal  for 
failure  to  serve  adverse  party. 

256.  Same  —  Same  —  Same  —  Same  — - 

Barden  of  proof. 

257.  Same  —  Same  —  Seme  —  Same  — 

In  advance  of  hearing  on  merita. 

258.  Same— Same— Same— Effect  of  fail- 

ore  to  give  or  serve. 

259.  Same — Same  —  Same  —  Form  of  — 

Sufficiency  of. 

260.  Same — Same — Same — ^Mistake  in  no- 

tice as  to  date  of  order  or  judg- 
ment. 

261.  Same — Same — Same — ^Tolontary  ap- 

pearance. 

262.  Same  —  Same  — •  Same  ■ —  Same  — 

Stipulating  appeal  has  been  per- 
fected. 

263,  264.  Same  —  Same  —  Same  —  Waiver — 
Of  notice. 

265,  Same  —  Same  —  Same  —  Same  — 
Stipulation  waiving  service. 

266, 267.  Same  —  Same  —  Same  —  Editorial 
note — Wide  difference  between 
waiver  of  service  of  notice  and 
waiver  of  notice. 

268-  272.  Same—Same — ' '  Adverse  party '  *— 
Who  is — ^As  to  generally. 

278.  Same — Same — Same  —  An  "adverse 
party*'  within  the  meaning  of 
section  940,  post 

274.  Same  —  Same  —  Same — Burden  of 

showing  party  not  aervbd  ia  ad- 
verse. 

275.  Same — Same — Same  —  Defaoltlng 

parties  defendant. 

276.  Same — Same  —  Same  —  Foreclosure 

of  laborer's  lien. 

277.  Same— Sune  —  Same  —  Porecloaing 

mechanics'  lien. 

278.  Same  —  Same  —  Same  —  Judgment- 

debtor  who  did  not  participate. 
279, 280.  Same — Same — Same — Order  denying 
motion  for  new  trial. 

281.  Same — Same — Same — ^Persons  to  be 

served. 

282.  Same  —  Same  —  Same  —  Specific 

performance  of  contract  to  sell 
and  convey  ml  estate. 
288.  Same — Same — Same  —  Upon  an  ap- 
peal by  owners  from  judgment 
foreclosing  lien, 

284-286.  Same — flew  and  alternative  method 
of  appeal — Notice  of  appeal  not 
required  to  be  served  on  adverse 
party. 

c.  c.  P.— 131  2e8i 


287. 


Same — Same — Same — ^"Due 
of  law." 


process 


of 


288.  Same — Same  —  Same  —  Province 

legislature. 

289, 200.  Same — Bond  or  undertaking  on  ap- 
peal— Old  method  of  appeal — In 
generaL 

291-  298.  Same — Same — Same — Amount  of,  to 
be  fixed  by  trial  court. 

294.  Same  —  Same  —  Same  —  Same  — 
Mandamus  will  lie  to  compeL 

295.  Same  —  Same  —  Same  —  Same  — 
Inadequacy  of  amount. 

296.  Same  —  Same  —  Same  —  Same  — 
Judgment  and  new-trial  order — 
One  undertaking. 

297.  Same  —  Same  —  Same  —  Same  — 
Same — Ambiguity  construed. 

298.  Same — Same — Same  —  Appeal  from 
money  judgment. 

299.  Same  —  Same  —  Same  —  Same  — 
Judgment  on  undertaking. 

800.  Same — Same — Same  —  Construction 
of  statute. 

801,302.  Same — Same — Same — Filing  of  un- 
dertakicg  within  five  days. 

303.  Same  —  Same  —  Same  —  Judgment 
against  sureties. 

304.  Same  —  Same  —  Same  —  Same  — 
Provisions  of  section  942,  post,  for 
entry  of. 

805.  Same  —  Same  —  Same  —  Same  — 
^yment  of  judgment  entered. 
806,807.  Same — Same — Same  —  Judgment  in 
claim  and  delivery. 
808.  Same — Same  —  Same  —  Liabili^  of 
surety — Two  notices  and  two  un- 
dertakings. 

309,  310.  Same — Same — Same — New  bond  or 
undertaking. 

311,  Same — Same — Same — Order  dispens- 
ing with  undertaking. 

312.  Same — Same — Same  —  Order  refus- 
ing to  vacate  order  under  section 

685,  ante. 

813.  Same — Same — Same — Becitals  in. 

814.  Same  —  Same  —  Same  —  Same  — 
Curing   defective  by  filing  new 

bond. 

315-  317.  Same — Same — Same — SofBciency  of. 

318.  Same — Same — Same — Two  notices  of 
appeal. 

810-321.  Same  —  Same  —  Same  —  Same  — 
Ambiguous  reference  to  appeal. 
322.  Same — Same — Same — Waiver  of  un- 
dertaking. 

823-  328.  Same— New  and  alternative  method 
of  appeal  —  As  to  not  being  re- 
quired. 

329.  Same — Same  —  Appellate  court  ob- 
tains jurisdiction. 

330.  Same — Same — Unijertaking  for  costs 
on  an  appeal  by  an  administrator. 
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y.  Bboobo  and  Pboceedinob  Not  in  Bbcxwd. 
A.  Appeal  bt  the  Old  Method. 

1.  In  Gbkebal. 

\    331,  332.  Absence  of  code  proviaion. 

S88.  Decree  of  distribution  —  Judgment* 
roll  on  appeal. 

334,  FindingB  ignoring   counter-claim  — - 
Presumption  of  appellate  court. 

235.  LisoflSeienej  of  record — DiemiflBal  of 
appeal. 

336.  Same — ^Unauthentieated  document. 
337, 338.  Matters  not  apparent  of  record. 

339.  Matters  to  be  shown  by  record — 

Grounds   of   objection   must  be 

specified. 

340.  Same— Showing  as  to  order  denying 

motion  for  new  trial,  saffieiency  of. 

341-  346.  Opinion  of  lower  court. 
347,348.  On  appeal  from  justices'  court. 

349.  Order  granting  new  trial  in  criminal 

cause — Opinion  of  trial  court — No 
part  of  record. 

2.  As  TO  What  Papers  to  Be  Included. 

350.  Affidavit,  supplemental,  filed  after 

perfecting  appeal. 

351.  Amendments — In  general. 
352,  353.  Copy  of  order  appealed  from. 

354,  355.  Same — Minute-onler  denying  motion. 

356.  New-trial  order. 

357.  Same~-Opinion  of  trial  judge. 

S58.  Notice  of  appeal  must  be  included. 
359, 360.  Notice  of  intention  to  move  for  new 
trial. 

361-  365.  Omission  of  matter  from  record. 
366,367.  Orders  allowing  or  refusing  amend- 
ments to  pleadings. 

368.  Order  on  motion — In  generaL 

369.  Same — To  strike  out. 

370.  Order  denying  new  trial — Judgment* 

roll  prepared  how. 
871.  Order  refuaing  to  set  apart  bome- 
atead  under  section  1465,  post. 

372.  Same — Making  family  allowance  for 

widow. 

373.  Order  setting  aside  judgment  of  dis- 

missal. 

B.  Appeal    by    New    and  Altermativb 
Method. 

374,  375.  As  to  generally— Duty  of  appellant. 

376.  Original  file  not  to  be  sent  up. 

377.  Phonoffraphic  report  of  trial  must  be 

certified  by  trial  judge. 

378.  Same  —  Judge  of  trial  court  is  re- 

quired to  correct. 
379,  380.  Printing  of  judgment- roll. 

381.  Printing  parts  of  record  in  brief. 

382.  Same — Legislative  intent. 


C.  ADTHKNTICATION  and  CSBTinGATION. 

1.  In  Genekal. 

383.  AiBdarits   following   certificate  of 
clerk. 

884-394.  Authentication  by  judge  or  clerk. 
395.  Same — Mandamus. 

896.  Incorporation  of  affidavits  in  bill  of 

exceptions. 

307.  Withdrawal  of  transcript  for  proper 
authentication. 

2.  Undee  Appeal  bt  the  New  and  Ai^isna- 

TivE  Method. 

3?8.  As  to  use  of  typewritten  copies  in 
record. 

399,  400.  Certification  by  clerk. 

401.  Same — Sufficiency  of. 

402.  Certified  copy  of  reporter's  notes. 

403.  Certification  of  papers  by  judge. 
404, 405.  Defective  authentication  —  Proper 

procedure. 

406.  Original  transcript  to  be  transmitted 
to  appellate  court 

D.  Bill  of  Exceptions — Nbcsssitt  fob  and 

SUFPICIENCT  OF. 
407-  414.  As  to  necessity  of. 

415.  Same — Affidavit  of  plaintiff  insuffi- 

cient as  substitute. 

416.  As  to  requirements  of  section  650, 

ante. 

417-419.  As  to  sufficiency  of  bill. 

420.  Appeal  from  order  disallowing  at- 

torney's fees. 

421.  Bill  of  exceptions  settled  for  use  on 

motion  for  new  trial. 

422, 423.  Failure  to  prepare — Belief  under  sec- 
tion 473,  ante. 

424.  Same — Advice  to  trial  judges — Bule 

as  to  review. 

425.  Same — Attorney 's  ignorance  of  stat- 

ute inexcusable. 

426.  Method  of  prtnentation. 

427-  435.  Time  for  serving  bill  of  exceptions. 

E.  Defects  and  Objections. 

436, 437.  As  to  defective  record  on  appeal. 

438-  440.  Bill  of  exceptions. 

441-  444.  Same — Or  statement  on  appeal. 

445.  Depmitions  not  incorporated  in  bill 

of  exceptions. 

446.  .Tudgmeot-roll  alone. 

447,  448.  Judgment>roll  and  bill  of  exceptions. 

F.  Qxn:sTioNs  Presented  fob  Review. 

449.  Amendments  to  judgment- roll. 

450.  Excluded  depositions  not  set  forth. 

451.  Findings  of  fact. 

452.  Instructions  unincorporated  in  ree- 

ord. 

453-  457.  New-trial  order. 
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458.  Same  —  Newlj  discovered  evidence 

not  included. 

459.  Note  and  unacknowledged  mortgage 

not  included  in  record. 

460.  None  pro  tunc  order  hj  trial  court 

pending  appeal. 

461.  Order  on  motion  to  strike  out  plead- 

ing. 

462-  464.  Saffieienej  of  evidence — Can  not  be 
Teriewed  by  appellate  eonrt,  vben. 

0.  Statement  and  Specificatton  of  Ebbobs. 
465-  472.  As  to  generally. 

H.  The  TBAN8CBU7. 

1.  New  and  Alternative  Method  or  Appkal. 
473,474.  Statutory  provisions. 

475.  Same — Transcript  allowed  and  certi- 

fied. 

476.  Same  —  Same  —  Transmitting  and 

filing  transcript — Provision  direc- 
tory. 

477.  Same — When  transcript  unnecessary. 

2.  Old  Method  or  Appeal. 

478-480.  As  to  time  of  serving  and  filing 

tranBcript. 

481-484.  Stipulating  correctness  of  transcript 
— Plea  of  diminution  of  record- 
Estoppel. 

VL  Review  on  Appeal. 

A.  In  General. 

485.  Abandonment  of  appeal  or  of  point 
—As  to  generally. 

486-488.  Same — Same — Errors  not  diseuBsed 
in  brief. 

489-  497.  Affirmance,  reversal,  or  modification. 
408.  Same— Reversal  in  part. 

499.  Failure  to  serve  motion  for  new 

trial. 

500.  Modification  of  judgment. 

501.  Parties  entitled  to  allege  error — As 

to  generally. 

502.  Same — Error  in  judgment  as  to  co- 

defendant. 

503-  505.  Same — Estoppel  to  allege  error. 

506.  Same — Intervener. 
507-518.  Presumptions  and  intendments  on 
appeal. 

519-  521.  Questions  reviewable  on  appeal. 

522.  Same — Points  raised  for  first  time. 
523-  530.  Scope  and  extent  of  review — In  gen- 
eral. 

531,  532.  Same  —  As  to  order  respecting  de- 
fault judgment, 
533, 534.  Same — Appeal  from  order  denying 

new  trial. 

535,536.  Same— Appeal  from  order  granting 
new  trial. 

637.  Seme — Appeal  from  order  relieving 
from  default. 
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538,639.  Siame— Errors  of  law  ooeorring  at 
the  triaL 

540.  Same — Insuffleiency  of  record  to  en- 

title objection  to  review. 

541.  Same — Judgment  by  default. 

542-  544.  Same — Review  of  evidence  and  find- 
ings. 

545.  Same  —  Subsequent  orders  and  pro- 
ceedings, 

546,  547.  Same — Theory  of  decision  of  lower 
court  upheld,  if  possible. 

648.  Same — Same  —  Order  granting  new 
trial, 

549.  Variance. 

B.  Discretion  op  Lower  Court. 

550.  As  to  rule. 

551.  Filing  transcript  on  appeal— Dili- 

gence. 

552.  553.  In  granting  new  trial. 
554,  555.  Same — For  insufficiency  of  evidence. 
556,  557.  Same  —  For  newly  discovered  evi- 
dence. 

558.  Same — Weight  of  evidence. 

C.  HABiiuiBs  Error. 

559-  567.  As  to  generally. 

568,569.  A  mere  inaccuracy. 

570,571.  Admission  of  evidence — ^As  to  gen- 
erally. 

572,  Same— Facts  otherwise  established. 

573.  Same — Prejudicial  effect  to  general. 
674.  Same  —  Rulings  on   questions  pro- 
pounded to  witnesses. 

575,  Errors  favoring  pre^iling  party. 

576,  Errors  in  pleadings — Complaint. 

577,  Same — Same — Waiver  of. 
578,  579.  Same — Ruling  on  demurrer. 

680.  Same — ^YariaDce  immaterial,  when. 
581.  Exclusion  of  evidence  —  Prejudicial 
effect  too  general. 
682, 583,  Findings — Upon  immaterial  issue. 

584.  Judgment  or  order. 

585.  Motion  for  nonsuit. 

686.  Order  overruling  demurrer. 
587.  Presumption  as  to  effect  of  error. 
688-592.  Sustaining  objection  to  question  to 
witness. 

593-  597.  Same — Evidence  otherwise  admitted. 

598.  Trial  of  cause— Statement  by  court. 

599.  Same — As  to  instruction, 

600,  601.  Same — As  to  finding  of  court. 
602.  Same— Error  cored  by  verdict. 

D.  Interlocutors,  Collateral,  and  Sup- 

plembntart  Proceedings. 

80S,  604.  On  appeal   from   final  judgment — 
Order  denying  motion  for  nonsuit. 
605,606.  Questions  on  interlocutory  proceed- 
ing. 
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E.  PbESUUPTIONS  on  APPEAIh 

607.  As  to  grautralljr. 
608,  608.  Aa  to  evidence. 

610.  Ab  to  instractioQB. 
611,  612.  As  to  judgment — In  general. 

613.  Same — As  to  notice  of  entry  on  ap- 

peal. 

614.  Authority  to  fill  in  amonnt  in  ap- 

peal-bond, 
615,  616.  Facts  not  shown  by  record. 

617.  Same — Objection  to  form  of  verdict, 
618-  622.  Findings  of  court  or  referee. 

623.  Same  —  Validity  of  bond  given  by 

municipality. 

624.  On  motion  to  dismiss. 

625,626.  Order  granting  or  refusing  new 
trial. 

F.  Questions  of  Pact  on  Appeal — Vkbmct 

AND  Findings. 

627-  648.  As  to  generally. 

649.  As  to  inconsistencies,  ete. 

650-660.  Conflict  of  evidence. 

661,  Findings  of  court  or  referee — An- 
swers of  witness. 

662, 663.  Same — Based  on  eonflieting  evidence. 

664-  667.  Same — Conclnaiveneas  of. 

678, 679.  Same— Construction  of  findings. 

680, 681.  Same— Decision  on  motion  for  new 
trial. 

682.  Same — Effect  in  equitable  action. 

683.  Same  —  Negligence,  in  personal-in- 

jury cause. 

684,  685.  Same — Ownership  of  property. 

686.  Sam& —  Sufficiency  of  evidence  to 

sap^rt. 

687.  Probative  force  of  evidence. 

688,  689.  Questions  of  fact  —  Recitals  in  affi- 
davit for  change  of  venue. 

690-  694.  Verdict— In  general. 

695-  690.  Same  —  Based  on  eonflieting  evi* 
dence. 

VIL  Detebminatb)n   and    Dispositiom  or 

Cause. 

700.  Absence  of  ground  for  reversal. 
701-  703.  Same  —  Appeal  from  part  of  judg- 
ment. 

704.  Same— Dissenting  opinion. 

705.  Amount  of  recovery. 

706.  Dismissal  of  appeal. 

707.  Erroneous  reasons  disregarded. 

708.  Judgment  of  remittitur. 

709.  Manifest  lack  of  merit  in  the  appeal. 
710,711.  Modification  of  judgment. 

712.  Restitution — Rules  governing. 

713.  Reversal — Judgment  based  on  find- 

ing foreign  to  issue  raised, 
714,715.  Same— Effect  of  reversal. 

716.  Same— Same  —  Defendant  must  ac- 
count tor  property  received. 


717.  Reversal  as  to  one  or  more  joint  tort- 
feasors. 
718,  719.  Rules  of  decision. 

720.  Status  of  cause  in  lower  court  after 

leversaL 

Vni.  BuuES  of  Supreme  Court. 

721.  As  to  duty  of  furnishing  and  pro- 

mulgating a  rule. 

722.  Absence  of  rule  of  court— Contents 

of  brief. 

723.  Rule  II— In  general. 

724.  Rule  III— In  generaL 

725.  Rule  IV— In  general. 

726.  Bule  V— In  general. 

727.  Bule  VII— In  geneial. 

728.  Bule  YIII— In  generaL 

729.  Rule  XI— In  general. 

730.  Rule  XV Dismissal  of  appeal  for 

failure  to  file  transcript. 

731.  Same — New  and  altemativa  method 

of  appeal,  rule  does  not  apply. 

732.  Bule  XXIX— In  generaL 

733.  Transcript  on  appeal  not  conforming 

to  rules  of  court. 

Aa  to  apyeaUible  orders,  see,  post.  I  963 

and  note. 

Aa  to  appeaia  to  aaprCBtr  «o«rt,  see,  post. 

!  963  and  note. 

Aa  to  appeal*  to  raperlov  eoMrt,  see,  post, 
j  974  and  note. 

Aa  to  diaauaaat  ef  appeal,  see  para.  22-Sl, 
this  note. 

1.  Bdltorttil  mte— Wc^a  oC  material  Is 

again  erabarasslng  and  the  editor  has  de- 
termined that  the  treatment  most  likely  to 
be  satisfactory  to  everybody, — or  at  least 
to  a  majority, — will  be  a  preliminary  anno- 
tation In  which  are  gathered  together  some 
Important  preliminary  matters,  many  of 
which  do  not  properly  distribute  to  par- 
ticular sections,  and  aome  of  which  may 
possibly  And  reference  under  individual 
Hectlons.  The  matter  distinctly  relating 
to  the  construction  and  application  of  the 
particular  sections  will  be  gathered  under 
the  appropriate  sections. 

2.  Same— New  and  alternative  method  of 

appeal  is  now  conQned  to  the  provisions 
found  in  sections  9E3-953c,  sections  941a- 
941c.  post,  having  been  repealed.  All  the  de- 
cisions heretofore  rendered  under  sections 
941a-941c,  post,  are  therefore  largely.  If  not 
purely,  academic;  but  as  they  may  still  be 
of  interest  and  possible  value,  they  art? 
gathered  under  those  sections  for  the  bene- 
fit of  such  aa  may  wish  to  consult  them. 

S.  Same  —  New-trial  order  appeala  are 
now  under  new  regulations.  If  the  motion 
for  a  new  trial  Is  sustained  and  an  order 
made  awarding  a  new  trial,  an  appeal  lies 
from  the  order,  and  the  papers  on  appeal 
therefrom  are  governed  by  the  provisions 
of  section  961,  post.  Where  the  motion  for 
a  new  trial  Is  denied,  the  order  denying 
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the  new-trial  motion  la  not  an  appealable 
order,  under  the  present  section  9S3,  post, 
but  Is  reviewable  upon  appeal  from  th^ 
flnal  Judgment  only,  and  the  papers  on  ap- 
peal are  ffovarned  by  section  963,  post. 

4.  Sanic^— TIctf  toscther  by  er€>*»>rcfer- 
CBMS  to  the  various  Individual  sections  and 
from  the  Individual  sections  to  the  Intro- 
ductory annotation,  the  matter  collected  in 
the  introductory  annotation  will  be  so 
interwoven  with  each  section  that  the  user 
consulting  any  particular  section  will  have 
his  attention  called  to  the  wealth  of  matter 
in  the  Introductory  annotation,  and  what 
Is  there  eathered  will  not  escape  hla  atten- 
tion. 

5.  Ae  to   riKfet  of  appeal,  ccacrallr^— 

Statutes  making  provisions  In  aid  of  ap- 
peals should  be  liberally  Interpreted. — Col- 
burn  V.  Parrett.  26  Cal.  App.  74S,  145  Fac 
640. 

Am  to  rli^t  oC  appeal  after  Indcmept  haa 
beca  caforecd*  aee  pars.  37-89,  this  note. 

e.  The  right  of  appeal  in  derived  from 
our  constitution  or  statutes,  and,  as  the 
constitution  nowhere,  expressly  or  impli- 
edly, gives  the  right  of  appeal  In  cases  of 
contempt,  section  1222.  post,  can  not  be  held 
unconstitutional  on  the  theory  that.  If  It  Is 
applicable  to  cases  of  constructive  con- 
tempt, it  is  invalid. — Gale  v.  Tuolumne 
County  Water  Co.,  169  Cal.  46,  145  Pac.  532. 

7.  Abotement  of  ■nlaance  —  Costa  not 
paid. — Appeal  from  order  directing  abate- 
ment of  nuisance  and  allowing  plaintiff 
costs  win  not  be  dismissed  by  reason  of 
fact  that  defendant  has  abated  nuisance, 
but  has  not  paid  costs. — White  v.  Qaffney, 
1  Cal.  App.  715.  82  Pac.  1088. 

8.  Academle   qaeatlon  —  Appeal  ralalnSi 

will  be  dismissed. — Foster  v.  Smith,  116  Cal. 
611,  612,  47  Pae.  691. 

Aa  to  abstToet  question  preacatcd  by  ap- 
peal, see  par.  36,  this  note. 

O,  Aeeeptaaee  of  fralta  of  Jadgment— 
DcHtrora  right  of  appeal  therefrom. — Estate 
of  Shavers,  131  Cat.  219,  221,  6S  Pac.  340. 

See  pars.  10,  117,  118. 

10.  Acceptance  of  property  nnder  decree 
oC  dlatrlbatloB — Dcafroya  right  of  dlatribn- 
tec  to  appeal  from  such  decree. — Estate  of 
Shavers.  181  Cal.  219,  221,  63  Pac.  340. 

See  pars.  9,  117,  118,  this  note. 

11.  Appeal  from  part  of  Judgmcat— Aa  to 
right  to. — A  party  may  appeal  from  a  spe- 
cific part  of  a  Judgment,  arid  such  appeal 
ordinarily  will  bring  up  for  review  only 
the  part  appealed  from,  leaving  all  other 
parts  of  the  judgment  In  full  force.  In  that 
case  the  appellate  court  haa  no  jurisdiction 
to  review  any  part  of  the  judgment  except 
the  part  to  which  the  appeal  Is  directed, 
and  an  order  of  reversal,  although  general 
In  Its  terms,  will  be  construed  to  apply  only 
to  the  part  brought  up  for  review. — C.  Ga- 
nahl  Lumber  Co.  v.  Welnavelg.  108  Cal.  664, 
143  Pac.  1025. 


13.  Appeal  toom.refwal  of  eonrt  to  rea- 
der Jadgmeat—OD  nsattcra  wbleh  arc  mm- 

■npported  either  by  averment  or  evidence 
will  be  dismissed. — Bank  of  Visalla  v.  Cur- 
tis, 131  Cal.  178.  179.  63  Pac.  344. 

18.  Appealable  ordler— Will  aot  be  re- 
viewed on  certiorari. — Where  an  order  Is 
appealable,  it  will  not  be  reviewed  on 
certiorari,  either  before  or  after  the  expi- 
ration of  the  time  allowed  by  law  for 
appealing  therefrom. — People  v.  Turner,  1 
Cal.  153;  Clary  v.  Hoagland,  13  Cal.  173; 
People  v.  Shepard.  38  Cal.  117;  Faut  v. 
Haaon,  47  Cal.  7;  Newman  v.  Superior 
Court,  63  Cat  643,  646;  Golden  Gate  Consol. 
Hydraulic  Uln.  Co.,  65  Cal.  187,  3  Pac.  628; 
Slavonic  Illyric  Hut.  Benevolent  Assoc.  v. 
Superior  Court,  65  Cal.  500,  4  Pac.  600; 
Stuttmeister  v.  Superior  Court.  71  Cal.  322. 
2  Pac.  270;  McCue  v.  Superior  Court.  71  Cal. 
545.  12  Pac.  615;  Estate  of  McConnell,  74 
Cal.  217,  16  Pac.  746;  Weill  v.  Ught.  98  Cal. 
193,  23  Pae.  943;  Noble  v.  Superior  Court, 
109  Cal.  628,  627,  42  Pac  155. 

14.  Same — Same — Reaaon  for  the  rale  Is 

that  the  statute  providing  for  the  pro- 
cedure was  to  give  a  remedy  where  none 
existed  In  the  first  Instance,  and  not  to 
supplement  one  lost  through  the  laches  of 
the  party  himself. — Ramsey  v.  Pettenglll, 
14  Oreg.  207,  209,  12  Pac  439. 

18.  Aaalgament  of  error*— Aa  to  a«a- 
cleaey  of  spcciacatloa. — A  specification  of 
•:e  Inaufflelency  of  evidence  "that  the  evi- 
dence was  wholly  insufflclent  to  justify 
a  judgment  in  favor  of  the  plaintiffs"  is 
not  a  compliance  with  section  648,  ante, 
requiring  a  specification  of  the  particulars 
wherein  the  evidence  is  Insufflclent  to  Jus- 
tify the  decision. — ^Rousseau  v.  Cohn,  20 
Cal.  App.  469,  129  Pac.  618. 

16.  It  Is  unfair  and  Improper  practice 
to  request  this  court  to  examine  sixty-six 
folios  of  the  complaint  to  discover  some 
ground  for  reversing  the  order  sustaining 
the  demurrer,  without  any  aid  given  In  the 
search,  or  showing  wherein  the  order  sus- 
taining the  same  was  Improper. — Sangui- 
nettl  V.  Vallecita  Mln.  Co..  16  Cal.  App.  781, 
117  Pac  1037. 

17.  It  Is  a  rule  of  convenience  for  the 
expedition  of  the  business  of  this  court  that 
It  will  not  ordinarily  entertain  a  motion  to 
dismiss  Involving  an  examination  of  the 
record  In  advance  of  the  hearing  upon  the 
merits;  but  where  a  mere  Inspection  of  the 
record  discloses  that  no  relief  can  be  given 
to  the  appellant,  thia  court  will  consider 
the  question  to  save  unnecessary  delay  and 
expense  to  litigants. — Hibernia  Sav.  &  L. 
Soc.  V.  Doran.  161  Cat.  118.  118  Pac.  526. 

18.  Record  not  so  voluminous  or  bultcy 
as  to  require  in  Its  examination  more  than 
ordinary  labor,  motion  to  dismiss  for  want 
of  assigned  error  was  denied  In  the  particu- 
lar case;  the  court  expressly  declaring  It 
did  not  establish  a  rule  applicable  to  all 
that  class  of  cases. — Naylor  v.  Adams,  16 
Cal.  App.  648,  114  Pac.  997. 
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10.    C*nMDl  IndKmcata  and  ordcn— Will 

Mt  be  reviewed  on  appeal. — Erlan^er  v. 

Southern  Pac.  R.  Co.,  109  CaJ.  395,  42  Pac.  31. 

Aa  to  appealN   from   con  Kent  Jadsmenta. 

Bee  note  13  Am.  Dec.  547. 

20.  Conatrnctlon  of  section— An  belns  cx- 
claslvCr  and  hence  writ  of  error  will  not 
lie  where  appeal  la  authorized  by  code. — 
HalKbt  T.  Gay,  8  Cal.  297,  SCO,  68  Am.  Dec. 
823. 

SI.  Death  of  wife — SabaeaaeBt  to  entry 
M  divorce  takes  from  appellate  court  right 
to  review  action  of  superior  court  In  ren- 
dering Judgrmcnt  or  denylns  motion  for 
new  trlal.—Beffble  v.  Beffble,  128  Cal,  164, 
166,  49  L.  R.  A.  141,  60  Pac.  667. 

2S.  DlamlNKal  or  abandoameat  of  appeal 
—la  Kcaeral. — A  motion  to  dismiss  an  ap- 
peal will  be  entertained  where  the  tran- 
script and  the  appellants'  brief  were  not 
filed  within  the  time  prescribed  by  par- 
agraphs 1  and  4,  respectively,  of  Rule  II  of 
the  rules  of  the  supremo  court, — McCowen 
V.  Trumann,  22  Cal.  App,  361,  134  Pac.  341. 

As  to  dismissal  of  appeal,  Kenerally.  see 

Part  in.  this  note. 

28.  Where  the  attorney  for  the  appel- 
lant, after  due  notice  and  for  good  cause, 
withdraws  from  the  case,  and  no  briefs 
are  on  file,  and  the  attention  of  the  appel- 
late court  Is^not  drawn  to  any  error  In  the 
record,  the  Judgment  will  be  affirmed.— 
Morris  v.  Occidental  Iilfe  Ins.  Co.,  22  CaL 
App.  S67,  134  Pac.  341. 

24.  An  appeal  la  given  as  a,  matter  of 
right  from  an  order  granting  or  denying 'a 
motion  for  a  new  trial;  and,  when  properly 
taken  and  perfected,  the  appellate  court 
has  Jurisdiction  to  and  must  hear  and  de- 
termine the  same  upon  Its  merits,  notwith- 
standing an  alleged  Irregularity  or  defect 
in  the  procedure  prescribed  as  a  preliminary 
to  the  presentation  of  a  motion  for  a  new 
trial. — Turner  v,  P.  W.  Ten  Wlnkel  Co.,  24 
Cal.  App.  218,  140  Pac.  1086. 

25.  The  failure  to  give  notice  of  Inten- 
tion to  move  for  a  new  trial  Is  not  ground 
for  dismissing  an  appeal  from  the  order 
denying  a  new  trial,  although  such  failure 
is  sufficient  reason  for  the  refusal  by  the 
lower  court  ot  a  new  trial,  and  constitutes 
ground  for  affirmance  by  tba  appellate  court 
when  the  appeal  Is  heard  on  Ita  merits. — 
Turner  v.  F.  W.  Ten  Wlnkel  Co.,  24  Cal. 
App.  213,  140  Pac.  1086. 

26.  A  motion  to  dismiss  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial 
on  the  ground  that  the  statement  on  the 
motion  for  the  new  trial  was  not  settled 
by  the  Judge  who  heard  the  cause  at  the 
trial,  notwithstanding  he  was  not  shown 
to  have  been  without  the  state,  or  other- 
wise conditioned  aa  is  specified  In  the  cases 
mentioned  In  section  663,  ante,  must  be 
denied. — Lincoln  v.  Slbeck,  26  Cal.  App.  381, 
143  Pac.  789. 

27.  The  matter  of  the  Irregularity  of 
proceedings  occurring  prior  to  the  making 


of  an  order  denying  a  motion  for  a  new 
trial  can  not  be  considered  on  a  motion  to 
dismiss  the  appeal  from  the  order,  although 
the  same  may  constitute  sufficient  cause 
for  affirming  or  reversing  the  order,  when 
the  appeal  la  regularly  considered. — ^Lincoln 
V.  Sibeck,  25  Cal.  App.  331,  143  Pac.  789. 

SB.  Same— Abaence    ot   controversy. — An 

appeal  from  an  order  dissolving  an  injunc- 
tion against  the  Issuance  of  Improvement 
bonds  on  the  ground  of  their  Invalidity  will 
be  dismissed,  where  pending  the  appeal  the 
bonds  are  Issued,  since  a  decision  would 
have  no  binding  authority  and  would  not 
affect  the  legal  rights  of  the  parties. — Ber- 
nard V.  Weaber,  23  CaL  App.  682,  138  Pac. 
841. 

29.  In  such  case,  where  the  complaint 
alleges  that  the  city  treasurer  will,  unless 
restrained.  Immediately  Issue  the  bonds,  the 
appellate  court  will  accept  this  allegation 
as  true  and  assume  that  he  has  performed 
the  duty  Imposed  upon  him  by  law,  and  that 
therefore  the  bonds  were  Issued  upon  the 
dissolution  of  the  injunction  and  during 
the  pendency  of  the  appeal. — Bernard  v. 
Weaber.  23  Cal.  App.  532.  138  Pac.  941. 

30.  In  such  case  the  appellants  can  not 
Insist  upon  a  decision  upon  the  merits  by 
reason  of  the  fact  that  a  Judgment  for 
costs  was  rendered  against  them,  where  it 
appears  from  the  record  that  no  Judgment 
for  costs  In  any  sum  was  rendered,  it  be- 
ing recited  therein  that  defendant  recover 
costs  of  suit  amounting  to  the  sum  of  — 
doUarB. — Bernard  v.  Weaber.  23  CaL  App. 
532.  138  Pac.  941. 

31.  Where  an  appeal  is  taken  from  an 
order  vacating  a  default  Judgment  In  an 
action  of  ejectment,  and  thereafter  both  of 
the  parties  transfer  their  respective  inter- 
ests In  the  property  to  a  third  person,  the 
appeal  will  be  dismissed. — Wilson  v.  Ches- 
ley,  23  Cal.  App.  630,  138  Pac.  968. 

S3.  BScet  of  appeal  oa  Jarladictloa  of 
trial  court — In  general. — The  effect  of  an 
appeal  is  to  remove  from  the  Jurisdiction 
of  the  trial  court  all  questions  going  to 
the  validity  or  correctness  of  the  Judgment 
or  order  appealed  from.— Parksldo  Realty 
Co.  V.  MacDonald,.  167  CaL  S42,  189  Pac. 
80E. 

Aa  to  power  of  trial  eoart  to  catcrtala 
aad  detcnalac  motloa  for  new  trial  after 
appeal  from  tbc  Jadyineat.  see,  post,  989. 

note  par,  — . 

Aa  to  effect  of  ravcraal.  defendant  must 
account  for  property  adjudged  to  him  In 
Judgment  reversed,  aee  pars.  714-716,  this 
note. 

33.  A  superior  court  that  has  rendered  a 
Judgment  against  a  party  of  whose  person 
It  had  never  In  fact  acquired  Jurisdiction 
because  of  nonservice  of  summons  and  of 
want  of  authority  of  the  attorney  appear- 
ing for  such  party,  has  no  Jurisdiction  to 
vacate  Its  Judgment  after  an  appeal  has 
been  taken  therefrom  by  such  party  through 
such  attorney  and  while  the  appeal  is  still 


Digitized  by 


'iit.  XIII.  Ch.  I.]      aVBSECtUBNT  ORDBR  OF  TRIAL  COURT— GROUNDS. 


Base 


pending. — Parkslde  Realty  Co.  v.  MacDon- 
ald.  167  Cal.  S42,  1S9  Pac.  806. 

84.  Same— SabaeqncBt  orders  of  trial 
canrt. — An  appeal  from  an  order  setting: 
aside  a  default  JudKment  Is  not  abrogated 
by  a  subsequent  order  of  the  trial  court 
consolidating  the  action  with  others  pend- 
ing in  such  court. — Durbrow  v.  Chesley,  2S 
Cal.  App.  627,  138  Pac.  917. 

SB,  After  the  taking  and  perfecting  of 
an  appeal  to  the  supreme  or  appellate 
courta  from  a  Judgment  or  an  order  ren- 
dered or  made  by  the  superior  court,  the 
latter  tribunal  loses  jurisdiction  to  make 
any  order  or  to  carry  out  any  proceedings 
In  the  action  which  would  have  the  eftect 
of  vitiating  the  appeal  or  preventing  the 
review  of  all  alleged  errors  brought  up  by 
a  duly  prepared  and  authenticated  record. 
— Durbrow  v.  Chesley,  23  Cal.  App.  627,  138 
Pac.  917. 

Stt.    Emlneat  domate— Abstract  qneatlon. 

— Appeal   from  order  authorizing  plalntifC 

in  condemnation  proceedings  to  take  pos- 
session of  premises  during  pendency  of,  and 
until  conclusion  of  litigation,  will  be  dis- 
missed where  It  was  made  after  Judgment 
condemning  land  had  been  affirmed  on  ap- 
peal. It  presented  merely  an  abstract 
question. — ^Mendocino  County  v.  Peters,  2 
Cal.  App.  34.  82  Pac.  1124. 

As  to  academic  qaestlon  raised  br  appealr 

see  par.  8,  this  note. 

37.  Enforcemeat  of  Jadsment  by  plaintiff 
^Does  not  deprive  defendant  of  hla  rlstat 

to  appeal. — Ramsbottom  v.  Fitzgerald,  6 
Cal.  Unrep.  214,  65  Pac.  984. 

Aa  to  right  of  appeal,  generallr*  see  pars, 

S,  6,  this  note. 

As  to  voluntary  parment  of  Jndgmeat  de- 

•troyinr  rifirbt  of  appoalf  see  pars.  114-116, 

this  note. 

38.  Right  of  defendant  to  appeal  from 
Judgment  agnfnst  him  can  not  be  taken 
away  by  enforcement  of  execution  on  Judg- 
ment and  satisfaction  of  Judgment  thereby 
before  time  to  appeal  has  expired. — ^Ken- 
ney  v.  Parks.  120  Cat.  22,  24,  52  Pac.  40. 

SB.  Same — Sottofactlon  of  fadgment  by 
■cttlng  off  agalaat  It  indgmeat  In  favor 
of  appellant  does  not  cut  off  right  to  appeal. 
— Hasklna  v.  Jordan,  123  Cal.  157,  162,  56 
Pac.  786. 

49.    Fallnre  to  lie  trsDMcrlpt  In  tlme.^ — A 

motion  to  dismiss  an  appeal  for  failure  to 
flie  the  transcript  of  the  record  within  the 
time  limited  by  Rule  II  of  the  supreme 
court  must  be  granted,  where  the  proposed 
bill  of  exceptions  to  be  used  on  the  appeal 
was  withdrawn  by  stipulation  on  the  day 
of  Its  presentation  for  settlement  and  the 
respondent  allowed  thirty  days  to  prepare 
amendments  thereto,  and  no  further  steps 
were  thereafter  taken  by  the  appellant  to 
obtain  the  settlement  of  the  bin.  which  at 
the  time  of  the  hearing  of  the  motion 
showed  a  default  for  a  period  of  over  five 


years. — Harbaugh  v.  Lassen  Irr.  Co.,  24  CaL 
App.  773,  '881,  142  Pac.  847. 

Aa  t*  tallarc  to  file  transcript  In  time 
under  the  new  and  alternative  method  oC 
appeal,  see,  post,  S  953a  and  note. 

41.  In  such  a  case  there  Is  no  "proceed- 
ing pending  for  a  settlement  of  a  bill  of 
exceptions"  within  the  meaning  of  such 
rule,  as  the  eftect  of  the  stipulation  Is  the 
same  as  If  the  bill  of  exceptions  had  never 
been  presented  for  settlement  as  provided 
by  section  650,  ante. — Harbaugh  v.  Lassen 
Irr.  Co.,  24  Cal.  App.  773.  881,  142  Pac  847. 

4a.    Plnallty  ot  Judgment— In  general. — A 

Judgment  dissolving  a  partnership,  direct- 
ing a  sale  of  the  Arm  property,  and  pro- 
viding for  the  distribution  of  the  proceeds 
between  the  parties.  Is  a  "flnal  Judgment" 
within  the  meaning  of  the  code  sections 
governing  appeals,  although  the  compen- 
sation of  the  receiver  appointed  In  the 
action,  and  the  amount  of  money  to  be 
paid  to  the  creditors  of  the  partnership,  are 
reserved  for  future  determination. — Zap- 
pettlnl  V.  Buckles,  167  Cal.  27,  188  Pac. 
696. 

43.  The  general  rule  applicable  In  de- 
termining whether  a  Judgment  is  final  or 
merely  Interlocutory  Is,  that  If  anything 
further  in  the  nature  of  Judicial  action  on 
the  part  of  the  court  Is  essential  to  a  flnal 
determination  of  the  rights  of  the  parties, 
the  Judgment  Is  Interlocutory  only. — Zap- 
pettlnl  V.  Buckles.  167  Cal.  27,  188  Pac.  696. 

44.  A  Judgment  In  an  action  to  quiet  the 
title  to  land  which  leaves  nothing  further 
to  be  determined  by  Judicial  action  of  the 
court  for  a  flnal  ascertainment  and  de- 
termination of  the  respective  rights  of  the 
parties  is  a  flnal  and  not  an  Interlocutory 
Judgment  (Olds  v.  Thornlngton,  —  Cal. 
App.  — ,  190  Pac.  496,  497);  and  an  order 
making  an  allowance  for  alimony  and  suit- 
money  pendente  lite  in  a  divorce  proceed- 
ing is  a  flnal  determination  and  Judgment. 
—Millar  V.  Millar.  —  Cal.  App.  197 
Pac.  811,  81'4. 

45.  Gronnds  of  appeal— Presentation  and 
reservation  In  trial  court— As  to  neccssltr 

of  In  general. — -Issues  upon  which  the  trial 
court  has  made  no  speclflc  findings  can  not 
be  considered  on  appeal. — Bstate  of  Toelt, 
164  Cal.  540,  129  Pac.  999,  1002. 

Aa  to  mo4c  of  preeervfng  oral  evMencc 
fOr  review  In  equity  enaest  Bee  note  Ann. 
Caa.  1912A.  629. 

As  tm  aeope  and  eSeet  ot  n  writ  oC  error, 

see  note  91  Am.  Dec  198. 

Aa  to  review,  on  appeal  from  *nal  Inds- 
ment,  of  latcrloentory  appealable  order* 
decision,  etc  not  theretofore  appealed 
from,  see  note  Ann.  Cas.  1913A,  816. 

Aa  to  review  of  an  order  denying  n  new 
trial,  see  note  4  Ann.  Caa.  304. 

Same—Rule  chaaged  by  amendment  of 
■eetlon  DOS,  post. — See  par.  8,  this  note,  also 
S  963.  post,  and  note. 
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Aa  to  the  rlsbt  of  tk«  appellate  eoart  in 
respect  to  llmltluB  tke  laaaea  to  be  tried 
hr  the  Jnrr  apon  KrantlnB  o(  ■  new  trial* 

Bee  note  Ann.  Cas.  1912D,  593. 

46.  An  appellant  can  not  raise  for  the 
first  time  on  appeal  objections  not  raised 
in  the  court  below. — Reed  Orchard  Co.  v. 
Superior  Court,  19  Cal.  App.  648,  128  Pac.  9. 

Ae  to  qncatlOM  raised  for  tho  flrat  time 
on  appeal,  see  pars.  57,  109-111,  (22,  this 

note. 

47.  Same— Same— Abiience  of  exceptloi^— 
RnllnK  on  error  ot  law. — Where  pIalntlfX'8 
bill  of  exceptions  falls  to  Indicate  any  rul- 
ing of  the  court  or  any  exception  registered 
on  her  hehalf,  the  supreme  court  can  not 
pass  upon  any  alleged  errors  of  law  eom- 
mitted  at  the  trial,— Smith  v.  Smith,  163 
Cal.  830,  12<  Pac.  476. 

48.  Same  —  Same  —  Coneloalona  of  trial 
court  as  to  Jnrladletloa— Pallnre  to  object 
tbereto. — ^The  supreme  court  will  not  upon 
appeal  review  the  conclusions  of  a  trial 
court  aa  to  facts  essential  to  Its  Jurisdic- 
tion, concerning  which  such  court  was 
vested  with  the  power  to  hear  and  deter- 
mine, at  the  Instance  of  a  party  who  has 
appeared  In  that  court  in  the  action  or 
proceeding  and  has  omitted  there  to  In 
any  way  urge  his  objection,  but  has  pro- 
ceeded  therein  upon  the  theory  that  the 
court  had  Jurisdiction. — Satate  of  Dom- 
browskl.  163  Cal.  290.  126  Pac.  2S2. 

4*.  Same— Sane— Fallara  to  aak  tor  nl- 
InK  On  ▼■Haaee, — If  the  olleffatlons  of  a 
complaint  and  the  proof  do  not  correspond, 
there  la  a  variance,  but  where  this  Is  not 
specified  as  one  of  the  grounds  for  a  mo- 
tion for  nonsuit,  this  objection  can  not 
be  considered  on  appeal  for  the  flrat  time; 
the  attention  of  the  plaintlfC  should  have 
been  called  to  the  supposed  defect,  so  that 
lie  might  have  had  an  opportunity  to  rem- 
edy It^Keefe  V.  Keefe,  19  Cal.  App.  310, 
125  Pac  929. 

Aa  to  varlaaea,  cenerally,  see  pars.  Bit, 
580,  this  note. 

As  to  variance  Iwtween  pleadtasa  and 
proof        BOnaait,  see  par.  62,  this  note. 

60.  Sainc~-Same — Gromda  of  defeaao  or 
eppoaltloD. — In  an  action  by  an  assignee  of 
warehouse  receipts,  one  of  the  warehouse 
receipts  shows  an  Indorsement  "to  the  order 

of  T.  E.  Callahan,*'  and  It  Is  claimed  that 
the  Judgment  as  to  this  receipt  has  no  evi- 
dence to  support  it,  and,  as  It  Is  Impossible 
to  say  how  much  of  the  gross  value  of  the 
goods  was  represented  by  this  receipt,  the 
Judgment  must  be  reversed.  A  fiufflclent 
answer  Is  found  in  the  fact  that  In  their 
pleadings  defendants  treated  all  the  receipts 
aa  Indorsed  to  plaintiff.  Tliey  admitted 
delivery  to  plalntirr,  and  the  cause  was 
tried  on  the  assumption  that  the  Indorse- 
ments were  in  plalntlfT's  name  as  assignee. 
The  evidence  showed  that  it  was  Wilkins' 
Intentlorf  to  Indorse  all  the  receipts  to 
plaintiff.    Obviously,  the  error  in  the  In- 


dorsement was  clerical. — Callahan  v.  Mar- 
shall. 163  Cal.  612,  126  Pac.  368.  . 

61.  In  an  action  to  aet  aside  a  deed  al- 
leged to  have  been  obtained  by  duress  and 
undue  Influence,  the  denial  of  defendant's 
motion  for  judgment  on  the  ground  ot 
laches  amounted  to  a  declaration  and  find- 
ing to  the  effect  that  the  plaintiff  was  not 
guilty  of  laches. — Suhr  v.  Lauterbach.  164 
Cal.  691,  130  Pac.  2,  3,  following  doctrine  In 
Stevlnson  v.  San  Joaquin  A  Kings  River 
Canal  &  Irr.  Co.,.  162  Cal.  141,  121  Pac.  398. 

82.  Same>-Same— Objection  to  admlsalon 
of  evidence. — Objections  urged  by  other  de- 
fendants to  the  action  of  the  trial  court  in 
relation  to  a  transcript  of  the  evidence  of 
the  lessee  in  a  bankruptcy  case,  a  portion 
of  which  was  read  by  plaintiff  to  show  hla 
admissions  against  Interest,  which  other 
defendants  were  not  permitted  to  read  until 
notices  of  counsel  of  plaintiff  written  there- 
on were  erased,  will  not  be  considered 
where  the  whole  deposition  was  admitted 
in  evidence  and  Is  set  out  In  full  In  the 
record  upon  appeal. — Delger  v.  Jacobs,  19 
Cal.  App.  197,  126  Pac.  268. 

SS.  Same — Same — Same — Rereading  tea- 
tlmony^ — The  rereading  to  a  jury  of  a  por- 
tion of  the  testimony  of  the  plaintiff  can 
not  be  assigned  as  error  on  appeal,  in  the 
absence  of  any  objection  thereto  at  the 
trial. — Hardy  t.  Schlrmer,  163  Cat  272,  124 
Pac.  993. 

64.  Same— Same~-ObJeetions  to  exelnslon 
•f  evldene*. — Where  the  defendant  made  no 
statement  to  the  court  showing  what  he 
claimed  the  substance  of  the  excluded  con- 
versation to  be,  it  can  not  be  determined 
whether  the  exclusion  of  the  evidence  was 
erroneous  or  not,  and  this  ruling  of  itself 
will  constitute  no  ground  for  reversal. — 
Snowball  v.  Snowball,  164  CaL  476,  189  Pac. 
784,  785. 

As  to  objection  In  addition  to  exception 
being  necessary,  see  note  Ann.  Cas.  1912B, 
1231. 

65.  Same — Same — Objection  to  failure  to 
answer  croas-complaint. — In  an  action  upon 
a  note,  the  execution  of  which  was  admit- 
ted, but  a  cross-complaint  reiterated  a  de- 
fense set  forth  in  the  answer,  that  the  note 
was  given  in  renewal  of  a  note  tor  which 
security  was  pledged,  ao  that  upon  default 
the  security  should  be  treated  as  lAyment, 
and  that  the  note  sued  upon  was  without 
consideration,  and  the  cross-complaint 
sought  further  to  reform  a  certificate  gfven 
by  defendant  to  plaintiff  that  the  first  note 
was  secured,  so  as  to  correspond  with  such 
defense,  to  which  cross-complaint  plaintiff 
demurred,  which  demurrer  was  pending 
when  both  parties  went  to  trial  by  Jury, 
treating  the  cross-complaint  as  In  Issue', 
and  the  verdict  was  for  plaintiff,  who  was 
not  in  default  upon  the  cross-complaint, 
under  the  circumstances,  defendant  will  not 
be  permitted  to  object  upon  appeal  for  the 
first  time  that  the  cross-complaint  was  not 
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answered. — Kern  Valley  Bank  v.  Koehn,  19 
Cal.  App.  247,  12S  Pac.  358. 

H.  SamcMSamc — Objection  to  tnterprc- 
tatloa  of  pleadlns. — Where  the  complaint 
1*  uncertain  or  ambiguoua  or  susceptible 
of  two  Interpretations  as  to  its  meaning,, 
and  all  partlea  to  the  action  appear  to 
have  adopted  or  acquiesced  In  an  Interpre- 
tation that  sustains  the  Jurisdiction  of  the 
court  over  the  subject-matter  of  the  action, 
the  losing  party  in  such  action  should  not 
be  allowed,  upon  appeal,  for  the  first  time, 
to  insist  upon  a  different  Interpretation  of 
tlie  pleading  that  will  oust  the  court  of  its 
jurisdiction. — Barnett  v,  Hull,  19  Cal.  App. 
91.  124  Fac.  885. 

57.  Same  —  Same  —  Objeetloa  to  partice, 
not  rnUed  below. — In  an  action  by  a  build- 
ing contractor  to  recover  the  reasonable 
value  of  his  servtcee,  the  point  that  he 
was  a  party  defendant  to  certain  lien  claim- 
ante'  action  consolidated  with  the  present 
one  can  not  be  considered  on  appeal,  alnce 
It  was  not  raised  In  the  court  below. — 
Tubbs  T.  Dellllo.  19  Cal.  App.  612,  127  Fac 
SIG. 

As  to  objections  raised  (or  first  time  on 
appeal,  see  pars.  46,  lOS-111,  622,  this  note. 

B8.  Same— Same — Objcetlcn  to  report  at 

referee. — Where  the  report  of  the  referee 
In  a  partnership  accounting'  was  filed  In  the 
office  of  the  county  clerk,  and  counsel  for 
defendant  notified  of  such  filing,  but  no 
objection  thereto  was  made  before  such 
report  was  incorporated  In  the  final  decree, 
it  will  be  assumed  on  appeal  that  no  ground 
existed  for  objection  thereto. — Doudell  v. 
Shoo,  20  Cal.  App.  424.  129  Pac  478.  487. 

BS.  >a«e—  Saaie — Oklecthm  to  aoBcleaeT' 
of  record-title. — In  an  action  of  ejectment, 
where  the  plaintiff  made  no  objection  In 
the  trial  court  to  the  record-title  of  the 
respondent  to  certain  lands,  he  can  not  for 
the  first  time  on  appeal  maintain  an  attack 
upon  such  a  patent  Issued  with  all  the 
formalities  of  law. — People's  Water  Co,  ▼. 
Lewis,  19  Cal.  App.  fi22,  127  Pac.  506. 

60.  Same— Same— Re vlcf*    of   rallBKS  on 

plcadlnsB. — Where  there  was  no  demurrer 
to  an  amended  complaint,  and  issues  were 
Joined  on  It  by  answer,  the  original  com- 
plaint was  superseded,  and  the  ruling  on 
the  original  complaint  Is  Immaterial.  This 
Is  equally  true  where  the  complaint  Is 
amended  to  conform  to  the  proofs. — Dleck- 
mana  t.  Merkh.  20  Cal.  App.  656,  130  Pac. 
27,  28. 

81,  Same— Same— Speciflc  ob]e«!tlon  ace- 
essarT-. — An  objection  to  testimony  which 
fails  to  state  the  ground  thereof  must  be 
disregarded. — Bakersfield  &  V.  R.  Co.  v. 
Fairbanks,  Morse  &  Co.,  20  Cal.  App.  412. 
129  Pac.  610. 

•2.  Same  —  Same  —  Same  —  Nonsalt  — 
Tarlaaee  between  plaadtaca  aad  proof. — 
Since,  upon  a  motion  for  nonsuit,  the  court 
Is  at  liberty  to  consider  only  those  grounds 
which  are  presented  In  the  motion,  where 


the  ground  upon  which  a  nonsuit  was 
sought  was  that  the  defendant  had  not 
been  shown  to  be  suilty  of  negligence,  a 
question  as  to  variance  between  the  plead- 
ings and  proof  can  not  be  considered  on 
appeal  from  such  nonsuit. — Breldenbach  v. 
M.  McCormIck  Co..  20  Cal.  App.  184,  128  Pac. 
428,  426. 

Aa  to  Tarlance  seacraUr,  see  pars.  49,  649, 
680,  this  note. 

63,  Same — Same— Statemeat  om  appeal — 
Provtalone  o(  tbe  PracMee  Aet  for  a  state- 
ment on  appeal  were  not  incorporated  In 
the  code  of  Civil  Procedure  of  1872:  Wall 
V.  Mines,  128  Cal.  136,  138,  60  Pac.  682.  By 
comparing  sections  659,  661,  ante,  961,  and 
963,  post,  it  will  be  seen  that  the  only  state- 
ment which  can  be  used  on  appeal  Is  the 
one  used  on  the  hearing  of  a  motion  for  a 
new  trial,  or  the  subsequent  statement  pro- 
vided for  by  section  861,  ante,  and  which 
section  prescribes  what  such  subsequent 
statement  shall  contain.  The  following 
citations,  however,  may  be  of  some  use 
notwithstanding  the  fact  that  the  sections 
cited  were  not  preserved. 

Ae  to  statement  on  appeal,  and  the  clear 
Intention  of  the  legislature,  see  pars.  122- 
124,  197,  this  note. 

94.  8arae~8ame — Same — Scope  and  enf- 
flcteney  of. — For  the  purpose  of  showing 
error  in  the  making  of  an  order  denying 
a  motion  for  a  new  trial,  appellant  printed 
In  his  transcript  the  statement  of  the  case 
which  the  court  had  ordered  strtcken  from 
the  flies.  Since  this  proposed  statemen  t 
was  never  settled.  It  could  not  be  used 
upon  the  hearing  of  the  motion.  Incorpo- 
rating it  In  a  bill  of  exceptions  to  be  used 
on  an  appeal  never  taken  from  an  order 
striking  It  from  the  files  does  not  entitle 
It  to  consideration  as  a  statement  In  sup- 
port of  the  motion  for  a  new  trial, — De 
Mitchell  V.  Croake.  20  Cal.  App.  «4S,  129  Pac. 
946.  947. 

es.  Same— flame— Same— WHfeoBt  apcci- 
flcatlons. — Statement  of  the  case,  without 
specifications,  and  therefore  fatally  defec- 
tive In  connection  with  an  appeal  from  an 
order  denying  a  motion  for  a  new  trial,  may 
nevertheless  be  sutllclent  upon  which  to 
base  a  review  of  the  Judgment  upon  the 
grounds  stated.  —  Carver  v.  San  Joaquin 
Cigar  Co,,  16  Cal.  App.  766,  118  Pac  92. 

M.  Jadcment— Can  be  reviewed  hr  direct 
appeal,  only. — Brlson  t.  Brlson,  90  Cal.  323, 
827.  27  Pac.  186. 

67,  Judgment  or  order  In  dvll  proceed- 
ing, which  Is  not  expressly  made  final  by 
code,  can  be  reviewed  by  supreme  court 
only  when  It  is  brought  upon  appeal  pur- 
suant to  code,  and  appeal  taken  In  any 
other  mode  leaves  case  below  undisturbed. 
— Home  of  Inebriates  Kaplan,  84  Cal.  486, 
488.  24  Pac.  119. 

6SL    Orders  and  Jndsmenta  appealable  

In  KeneraL — ^An  order  denying  a  motion  to 
vacate  a  default,  upon  which  no  judgment 
has  been  entered.  Is  not  appealable  under 
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section  963,  post. — Sherman  v.  Lewis,  tffi 
Cal.  624.  137  Pac  249. 

As  to  appealable  Ivdsmeata  aad  ordera. 

see,  ante,  1 963  and  note. 

60.  By  the  express  provisions  of  section 
66Sa.  ante,  an  order  vacating  a  prior  Judg- 
ment for  the  defendants  and  directing  a 
new  JudBment  for  the  plaintiff  made  on  the 
motion  of  the  latter  for  amendments  of  the 
conclusions  of  law  and  for  Ihe  entry  of  a 
Judgment  In  conformity  therewith.  Is  ap- 
pealable.—Copple  V.  Algelttnger,  167  Cal. 
706,  140  Pac.  1073. 

70.  No  appeal  lies  from  an  order  deny- 
ing a  motion  In  arrest  of  Judgment,  bul  the 
order  may  be  reviewed  on  the  appeal  from 
the  Judgment.  The  motion  is  held  to  be 
without  merit  in  this  case.  — People  v. 
Bundy,  168  Cat  777,  14B  Pac.  537. 

71.  An  appeal  from  an  order  sustaining 
a  demurrer  to  a  complaint  without  leave  to 
amend  must  be  dismissed,  where  the  record 
does  not  show  that  any  Judgment  was  en- 
tered and  does  not  contain  any  other  notice 
of  appeal,  since  an  order  sustaining  or 
overruling  a  demurrer  is  not  an  appealable 
order.— Rickert  v.  Zoeger.  169  Cal.  399,  146 
Pac.  894. 

72.  An  order  refusing  to  set  aside  an 
order  of  sale  of  land  belonging  to  the  estate 
of  a  deceased  person  la  not  an  order  either 
In  favor  of  or  against  the  making  of  a  con- 
veyance of  real  property  within  the  mean- 
ing of  subdivision  8  of  section  963,  post,  and 
therefore  la  not  an  appealable  order. — Es- 
tate of  McCarthy.  1<9  Cal*  708,  147  Pac.  941. 

73.  Generally,  the  party  aggrieved  by  a 
Judgment  or  an  order  must  take  his  appeal 
from  the  Judgment  or  order  Itself,  If  an  ap- 
peal therefrom  is  authorized  by  statute,  and 
not  from  a  subsequent  order  refusing  to  set 
it  aside.  —  Altpeter  v.  Postal  Telegraph- 
Cable  Co.,  25  Cal.  App.  266,  143  Pac  98. 

74.  No  appeal  lies  from  an  order  sustain- 
ing a  demurrer  without  leave  to  amend, 
and  an  appeal  purporting  to  have  been 
taken  from  such  an  order  will  be  dismissed. 
— Brunson  v.  Santa  Uonlca,  26  Cal.  App.  888, 
148  Pac.  T92. 

76.  The  only  method  of  review  of  such 
an  order  Is  through  an  appeal  from  the  final 
Judgment  thereafter  entered  In  the  action 
iteelf.  If  the  Judgment  Is  unfavorable. — 
Brunson  v.  Santa  Monica.  25  Cal.  App.  383. 
148  Pac.  792, 

76.  Where  a  Judgment  Is  modified,  the 
appeal  is  properly  taken  from  the  modified 
Judgment  as  entered. — Taber  v.  Bailey.  22 
Cal.  App.  617.  136  Pac.  976. 

77.  An  order  relieving  a  party  moving 
for  a  new  trial  from  Its  alleged  default  In 
falling  to  prepare  and  serve  Its  proposed 
bill  of  exceptions  within  the  time  prescribed 
by  law,  upon  the  ground  of  Inadvertence 
and  excusable  neglect,  la  appealable,  and 
an  appeal  taken  therefrom  must  therefore 
be  dismissed. — Kramm  v.  Stockton  Elec.  R. 
Co.,  22  Cal.  App.  787,  7C1,  186  Pac.  638,  634. 


78.  An  order  sustaining  the  defendant's 
demurrsr  to  the  plaintiff's  amended  com- 
plaint is  not  appealable.  The  Judgment  is 
itself  an  adjudication  upon  the  demurrer; 
and  it  Is  only  from  the  Judgment,  and  not 
from  the  order  sustaining  the  demurrer, 
that  the  plain tlfC  could  appeal. — Baldwin  v. 
Wall.  23  Cal.  App.  349.  137  Pac.  1066. 

79.  No  appeal  lies  from  an  order  denying 

a  motion  In  arrest  of  Judgment,  although 
such  ruling  is  subject  to  review  on  appeal 
taken  from  the  Judgment. — People  v.  Poery. 
26  Cal.  App.  143,  146  Pac.  44. 

80.  An  order  setting  aside  a  default  in 
an  action  where  no  Judgment  has  been  en- 
tered upon  the  default  is  not  the  subject  of 
a  separate  appeal. — Laplque  T.  Plummer,  21 
Cal.  App.  685,  142  Pac.  107. 

81.  No  appeal  lies  from  an  order  denying 
the  motion  of  the  plaintiff  for  an  order 
directing  the  sale  of  perishable  property 
slezed  under  a  writ  of  attachment. — Henry 
Cowell  Lime  &  Cement  Co,  v.  Pigel,  87  Cal. 
App.  11,  148  Pac.  796. 

82.  Order  deaytac  motioii  for  new  trial- 
Hay  be  reviewed  mm  appeal  tlio«Kk  Jntemeat 
baa  become  flaal  by  reason  of  failure  to  ap- 
peal.— Houser  &  H.  M.  Co.  v,  Hargrove,  129 
Cal.  90,  91,  61  Pac.  660. 

88.  Sane — Rale  ehaaced  by  ameadmcnt 

to  aeetloB  063.  post,  and  now  reviewable  on 
appeal  from  the  final  Judgment,  only. — See 
par.  8,  this  note,  and,  post,  {  963  and  note. 

84.  Plaeing  on  caleodar  of  wrong  dis- 
trict—Bffeet  of. — Where  an  appeal  Is  set 
for  hearing  In  the  wrong  district  on  account 
of  an  Inadvertence  of  the  clerk  of  the  ap- 
pellate court  In  numbering  the  district 
where  the  transcript  was  Bled,  and  neither 
the  appellant  nor  its  attorneys,  have  any 
notice  of  the  setting  of  the  case,  the  hear- 
ing and  submission  of  the  case  Is  Irregular, 
and  the  submission  will  be  vacated.  — 
Schmidt  V.  Union  Oil  Co..  168  Cal.  617,  148 
Pac  776. 

86.  While  counsel  may  not  be  entitled  to 
any  specific  notice  that  a  case  is  set  on  one 
of  the  calendars  for  hearing,  they  are  en- 
titled to  assume  that  It  wilt  not  be  put  upon 
the  calendar  of  a  district  to  whieh  the  case 
does  not  belong. — Schmidt  t.  Union  Oil  Co., 
1<8  Cal.  617,  148  Pac.  776. 

S9.  Point  decided— Law  of  the  ease — Edi- 
torial note. — The  principle  and  rules  of  "the 
law  of  the  case"  do  not  apply  to  hearings 
on  appeal  only,  being  equally  applicable 
to  the  hearing  on  a  retrial;  but  having  been 
heretofore  classified  under  "appeal  and  er- 
ror," we  retain  the  classification. — See,  ante, 
I  63  and  note  Part  XVI. 

87.  Same  —  Sane  —  Aa  to  gcaerailr.  — ■ 
Under  the  doctrine  of  the  "law  of  the  case,** 
the  legal  propositions  declared  on  the  first 
appeal  in  this  case,  reported  In  147  Cal.  736. 
establishing  a  trust  relation  In  the  defend- 
ants as  to  certain  property,  based  on  the 
fact  that  It  had  been.  In  legal  effect, 
bought  by  the  administrator  of  the  plain- 
tiff estate,  with  money  loaned  him  by  the 
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predecessors  In  Interest  of  the  defendants, 
would  be  controlling  on  this  appeal,  except 
for  the  fact  that  the  trial  court  has  made 
a  finding  that  no  such  loan  was  made.  It 
Is  held,  however,  on  tlits  appeal  that  such 
finding  la  not  supported  by  the  evidence. — 
Smith  V.  aoethe.  159  Cal.  628,  115  Pac.  223. 

S8.  Questions  urged  upon  the  present  ap- 
peal, which  were  decided  against  the  appel- 
lant upon  a  former  appeal,  must  now  he 
considered  as  the  law  of  the  case, — Conde 
V.  Sweeney,  16  Cal.  App.  157,  116  Pac.  319. 

89.  Where  the  evidence  on  the  second 
trial  was  In  no  material  particular  different 
from  that  given  on  the  former  trial,  and 
there  1b  nothing  new  in  the  case,  the  vlewB 
expressed  by  the  iBUpreme  court  on  a  former 
appeal  must  control  as  the  law  of  the  case; 
and  It  was  the  duty  of  the  trial  court  to 
give  effect  to  those  views,  and  to  sustain 
the  action  upon  the  note. — Muller  v.  Swan- 
ton,  17  Cal.  App.  232,  119  Pac.  200. 

90.  If  the  Instructions  given  by  the  trial 
court  to  the  Jury  are  not  set  out  In  the 
transcript.  It  may  be  assumed  on  appeal 
that  those  Instructions  correctly  stated  the 
law,  and  that  If  the  effect  of  any  of  the 
evidence  should  have  been  limited  by  the 
Instructions,  then  such  instructions  were 
declared  to  the  Jury. — McNutt  t.  Pabst,  2S 
Cal.  App.  177.  143  Pac.  77. 

91.  No  point  in  a  case  can  be  said  to  have 
been  decided  on  appeal  except  the  one 
specifically  dealt  with,  and  such  others  as 
may  be  said  to  be  necessarily  determined 
by  the  decision  of  the  point  under  discus- 
sion.— Parkin  V.  Grayson-Owen  Co.,  26  Cal. 
App.  269,  113  Pac.  257. 

92.  An  order  denying  a  motion  to  dls- 
tnlss  an  appeal  after  It  has  become  flnal  Is 
the  law  of  tho  case  In  a  subaequent  appeal 
on  the  merits  as  to  points  Involved  on  the 
motion. — Hartfleld  Alderete,  26  Cal.  App. 
604,  147  Pac.  991. 

OS,  Same— Sane— Const rnctloa  slvn  t* 
Judgineat  of  lower  conrt  by  the  supreme 
court,  in  determining  an  appeal  therefrom, 
constitutes  the  law  of  the  case,  and  is 
binding  on  the  lower  court  in  all  subse- 
quent proceedings  and  whenever  Its  Inter- 
pretation Is  material. — Oallatln  v.  Corning 
Zrr.  Co..  ICS  Cal.  406.  126  Pac.  864. 

M.  Saaie— Same— Dediilon  on  former  av- 
pcai  that  the  judgment  foreclosing  the 
mortgage  purchased  with  the  money  so 
loaned  did  not  estop  the  present  plalntitt 
from  claiming  that  a  trust  relation  was 
created  In  the  defendants  is  the  law  of  the 
case  on  this  appeal. — Smith  v.  Goethe,  159 
Cal.  628,  115  Pac.  223. 

9S.  Same— Same— Decision  pnrcbascr  has 
ten  years  In  whieh  to  perform,  under  a  con- 
tract for  cutting  and  removing  timber  from 
a  tract  of  land,  and  that  after  ten  years 
he  does  not  forfeit  his  right  to  the  timber, 
but  under  the  terms  of  the  contract  etlll 
retains  the  title  and  right  of  removal,  made 
by  the  supreme  court  on  an  appeal,  constl- 
tu  tes  the  law  of  the  case  In  all  future 


trials  touching  the  same  contract  and  mat- 
ter.—Gtbbs  T.  Peterson,  163  Cal.  768,  127 

Pac.  62. 

98.    Presnmptlons  on  nppeal— In  general. 

— Where  evidence  Is  omitted  from  the  rec- 
ord an  appellate  court  must  presume  that 
the  omitted  evidence  fully  Justified  th" 
order  appealed  from,  although  the  evidenci-: 
contained  In  the  record  Itself  Is  Insufficient. 
—Bern  V.  Rogero.  168  Cal.  726.  145  Pac.  96. 
See,  also.  pars.  334,  S87,  607-626,  this  noie. 

Aa  to  presumptions  that  nsnnl  proeecdinga 

porsned,  see  par.  204,  this  note. 

97.  In  reviewing  an  order  directing  a 
verdict  on  an  opening  statement,  the  appel- 
late court  must  apply  rules  analogous  to 
those  which  govern  It  In  reviewing  an  order 
granting  a  nonsuit  after  the  introduction 
of  evidence.  Every  fact  which  counsel  has 
stated  as  among  the  matters  to  be  proved, 
together  with  all  favorable  Inferences  rea- 
sonably to  be  drawn  therefrom,  must  be  ac- 
cepted by  the  court  as  facts  which  would 
have  been  proved  if  the  case  had  been  al- 
lowed to  he  tried. — Bias  v.  Reed,  169  Cal. 
33.  145  Pac.  516. 

98.  If  an  appellate  court  can,  without 
transgressing  the  bounds  of  fairness  and 
reason,  conceive  of  any  state  of  facts  upon 
which  all  of  the  findings  would  be  true,  it 
Is  bound  to  assume  that  this  state  of  facts 
was  shown, — Price  v.  Occidental  Life  Ins. 
Co..  169  Cal.  800.  147  Pac.  1175. 

99.  Where  the  record  on  appeal  from 
an  order  made  in  a  divorce  action,  requir- 
ing the  husband  to  pay  to  the  wife  certain 
sums  of  money  tor  counsel  fees  and  travel- 
ing expenses,  shows  that  an  affidavit  made 
by  her  in  a  previous  case  between  the  par- 
ties for  the  same  cause  was  received  and 
considered  by  the  court,  but  its  contents 
are  not  stated.  It  must  be  assumed  that  it 
contained  facts  sufflclent  to  support  the 
order.— Kellogg  v.  Kellogg,  170  Cal.  84,  148 
Pac.  518. 

100.  A  Judgment  or  order  will  not  be  re- 
versed unless  error  is  shown,  and  the  bur- 
den Is  upon  the  appellant  to  show  the 
error.— Kellogg  v.  Kellogg,  170  Cal.  84,  148 
Pac.  618. 

101.  Abuse  of  discretion  by  a  trial  Judge 
will  not  be  presumed,  but  must  be  made 
clearly  to  appear  before  his  discretion  will 
be  Interfered  with  on  appeal. — Kaiser  v. 
Hancock.  25  Cal.  App.  323,  143  Pac.  614. 

102.  It  will  be  presumed  on  appeal  from 
an  order  denying  a  motion  for  a  new  trial 
that  the  ruling  was  correct,  where  neither 
the  grounds  upon  which  the  motion  was 
based  nor  the  affidavits  of  newly  discovered 
evidence  are  incorporated  in  the  record. — 
People  V.  Vukojevlch.  25  Cal.  App.  459.  148 
Pae.  1068. 

102.  Findings  of  fact  must  be  resolved 
in  such  a  way  as  will  result  In  the  Judg- 
ment being  sustained  If  they  are  susceptible 
of  a  construction  to  that  end. — Baker  v. 
Eilers  Music  Co.,  26  Cal.  App.  371,  146  Pac. 
1066. 


3001 


Digitized  by 


Google 


1086 


APPBAL-^UOGHENTS  AND  ORDERS  REVIKWABLB  ON. 


[Pt.  II. 


104.  Where  the  statement  contalniB  sped- 
fleatlone  of  errors  on  appeal  from  an  order 
denying  a  new  trial,  presumably  the  flpecl- 
flcationa  contain  the  ground  on  whtch  the 
motion  was  made,  although  the  grounds  of 
the  motion  are  not  directly  shown  by  the 
record. — Orlswold  v.  Winters,  26  Cal.  App. 
7S8,  148  Pac.  627. 

105.  An  appellate  court  will  presume 
that,  where  books  of  account  were  admitted 
In  evidence  at  the  trial,  they  JustlHed  the 
findings  although  they  were  never  for- 
mally balanced. — ^Rlch  v.  Smith,  26  Cal.  App. 
77S,  148  Pac.  645. 

lOS.  Where  an  appeal  Is  taken  upon  the 
Judgment-roll,  It  will  be  assumed  that.  If 
an  express  finding  as  to  the  extent  of  de- 
fects in  the  plaintilTs  title  was  necessary, 
the  trial  court  failed  to  so  Und  because  of 
the  absence  of  any  evidence  upon  that  issue 
of  the  case. — Agnew  V.  Nelson,  27  Cal.  App. 
39,  148  Pac.  819. 

107.  An  appellate  court  will  never  In- 
dulge In  presumptions  to  defeat  a  Judgment. 
—Williams  v.  Reed;  43  Cal.  App.  425,  185 
Pac.  515.  following  the  doctrine  In  Ohleyer 
V.  Bunce.  66  Cal.  644,  4  Pac.  649. 

188.  Proof  of  claim  by  creditor — Tb  In- 
solvency proceed  Ins*  will  not  prevent  his 
appeal  from  order  adjudicating  petitioner 
to  be  Insolvent. — In  re  Chope.  112  Cal.  630, 
632.  44  Pac.  1066.  See  Stateler  v.  Superior 
Court,  107  Cal.  536,  40  Pac.  949. 

100.  Q.ncHt1ons  raised  tor  llr»t  time  on 
appeal. — Where,  In  an  action  for  the  specific 
performance  of  an  alleged  oral  contract  to 
devise  real  property,  the  pleadings  and 
proof  are  based  on  the  theory  that  a  con- 
tract was  made,  the  theory  of  a  resulting 
trust  In  the  property,  can  not  be  advanced 
for  the  first  time  on  appeal. — Blanc  v.  Con- 
nor. 167  Cal.  719,  141  Pac.  217. 

See  pars.  46,  57,  622.  this  note. 

Am  to  neeesNlty  for  preservation  and  res* 
*  ervation  In  lower  court,  see  pars.  45-65, 
this  note. 

110.  Objections  to  certain  Instructions 
raised  for  the  first  time  by  the  appellant  In 
his  brief,  the  respondent  having  had  no  op- 
portunity to  be  heard  on  the  questions,  will 
not  be  considered  by  the  appellate  court. — 
aiasspoole  v.  Pacific  Lumber  Co.,  22  Cal. 
App.  S38.  1S4  Pac.  S49. 

111.  Errors  of  law  In  the  admission  of 
evlJence  are  not  available  on  appeal.  If  no 
objection  was  made  to  the  reception  of  the 
Fvtdence. — Hastaran  v.  Marcfaand,  28  Cal. 
App.  126,  137  Pac.  297. 

Rehearing  —  In  •oprcme  conrt. — In 
cases  directly  appealable  to  the  district 
court  of  appeal  the  supreme  court  grants 
a  rehearing  only  when  error  appears  on  the 
face  of  the  opinion  or  when  an  Important 
question  Is  presented  as  to  which  a  further 
argument  Is  desired. — People  v.  Vaughn,  49 
Cal.  Dec.  68.  147  Pac.  117. 

An  to  wkCB  relicaring  dealcd>  see  par.  169, 
this  note. 


113.  ReslgBatlon  of  gnardian  «f  minors 
Opcratea  mm  aeqaicsecnee  In  prcvtou  order 

of  court  annulling  his  letters,  and  hence 
precluded  him  from  assigning  any  error  In 
such  order,  and  rendered  order  dismissing 
appeal  taken  by  him  from  such  order 
proper. — In  re  Treadwell,  111  Cal.  189.  191. 
4S  Pac.  684. 

114.  Volnntary  aatlafactlon  of  Jndgment 
by  defendant— Destroys  Us  right  to  mw 
peal  therefrom. — (Moore  v.  Uorrison.  130 
Cal.  80,  81,  62  Pac.  2€8)  oven  though  he 
pays  under  protest. — State  T.  Conkllng,  54 
Kan.  108,  45  Am.  St.  Rep.  270,  87  Pac.  992. 

Am  to  appeal  from  satlsfled  Judgment*  see 

note  46  Am.  St.  Rep.  271. 

Aa  to  enforcement  of  Jndgmcnt  by  plaia- 
tUt  not  destroying  dctendBafs  right  of  ap- 
veal.  see  para.  87,  88.  this  note. 

Aa  to  BBttafactloB  mt  jBdcatent  by  scttlBg 
•S  Bgalast  It  JadgsiCBt  fta  favor  oC  Jndg- 
mcBt-dcbtort  Bot  aSeetlng  right  of  tatter's 
appeal,  see  par.  89,  this  note. 

115.  Where  after  appeal  was  taken  from 
Judgment  refusing  to  issue  tax-deed,  appel- 
lant redeemed  property  by  paying  tsxes, 
costs,  and  proceedings  required,  appeal  will 
not  be  considered. — Dehall  v.  Los  Angeles. 
5  Cal.  Unrep.  8S6.  61  Pac.  27. 

Hit.  Same— Payment  of  Judgment  by  ad- 
mlntstratrlx  to  redeem  property  eold  will 
not  prevent  her  from  appealing  or  from 
prosecuting  such  appeal  nor  will  appeal  be 
dismissed  as  to  other  defendants  who  Joined 
in  appeal. — Warner  Bros.  Co.  v.  Freud,  131 
Cal.  689,  «4«,  82  Am.  St.  Rep.  400.  «8  Pac. 
1017. 

117.  Waiver  of  right  to  appeal— Accept- 
ance of  fmlta  of  Judgment  Is  waiver  of 
right  to  appeaL — Estate  of  Shavers,  131  Cal. 

219.  221,  68  Pac.  340. 

Aa  to  aeccptaace  of  fralts  of  Jndgmeat 
catting  off  right  of  appeal,  see  para.  9,  10. 
this  note. 

118.  Right  to  accept  fruits  of  Judgment 
or  order  and  right  to  appeal  therefrom  are 
not  concurrent,  but  wholly  inconsistent,  and 
election  of  either  Is  waiver  and  renuncia- 
tion of  the  other;  hence  where  pialntlflF  ac- 
cepted money  ordered  paid  as  condition  of 
order  setting  aside  Judgment  by  default,  he 
will  be  deemed  to  have  consented  to  order 
and  to  have  waived  right  of  appeal. — County 
of  San  Bernardino  v.  Riverside  County,  135 
Cal.  618.  620,  67  Pac.  1047. 

118.  Sasse  —  Settlement  of  case. — Where 
settlement  of  the  case  has  been  efCeoted, 
after  an  appeal  has  been  taken,  the  appeal 
will  be  dismissed. — Bank  of  Hartinei  v. 
Jabn,  104  Cal.  238,  38  Pac.  41. 

Aa  to  appeal  after  MfarclBg  ar  aeeeptlBg 
beneflta  from  jBdsBsent.  see  note  18  Am. 

Dec.  648. 

Aa  to  appeal  by  dctcBdaat  after  paymeBt 
or  contpllBBCc  with  IndgawBt,  see  note  18 
Am.  Dec.  649. 

Aa  tn  waiver  of  appeal,  see  note  18  Am. 
Dec.  646. 
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II.  BRISIFS— POINTS  AND  AUTHORITIES. 

Am  to  prtatlBK  facta  of  record  In  Itrtef.  on 
appeal  hj  new  and  altemadve  method*  see, 
post,  ii  963a,  9S3c  and  notes. 

12a    Aa  to  seneral  rale. — The  rule  Of  the 

supreme  court  which  requires  printed  briefs 
Is  Applicable  to  the  district  court  of  ap- 
ueals:  and  the  fact  that  this  court  examines 
the  briefs  in  a  case  where  the  rule  has  been 
violated  does  not  give  assurance  that  a  like 
violation  In  the  future  will  be  slmllarljr 
treated. — Weill  v.  Danzlger,  22  Cal.  App. 
<;8S.  136  Pac.  308. 

121.  Where  an  appeal  is  taken  under  sec- 
tion 963a,  post,  and  the  appellant,  pursuant 
to  the  requirements  of  section  963c,  post, 
prints  In  his  brief  such  parts  of  the  record 
as  he  deems  pertinent  to  the  questions  In- 
volved on  the  appeal,  but  the  respondent 
files  no  brief  and  raises  no  question  as  to 
the  correctness  of  sufficiency  of  the  record 
as  presented  by  the  appellant,  the  appellate 
court  will  accept  the  evidence  as  set  out  In 
^the  appellant's  brief  as  true  and  correct. — 
'Beckett  V.  Stuart.  23  Ca).  App.  373,  138  Pac 
116. 

1S2.  A»  to  BtatemCBl  of  ea«sc  or  faeti^— 
Clear  latentlOB  mt  leslslatnrc  In  enacting 
section  963c,  post,  was  to  require  that  there 
should  be  inserted  In  the  brief  something 
in  the-nature,  substantially,  of  a  statement 
or  bill  of  exceptions,  to  be  printed  in  a  sup- 
plement appended  to  the  brief,  to  elucidate 
all  the  questions  relied  upon  on  the  appeal. 
The  language  of  the  section  seems  to  be 
mandatory,  requiring  that,  In  filing  briefs 
upon  such  appeals,  the  parties  must  print 
In  their  briefs,  or  in  supplement  appended 
thereto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  appel- 
late court.  When  so  printed,  the  brief  be- 
comes part  of  the  record  upon  appeal. — San 
Joaquin  &  Kings  .River  Canal  &  Irr.  Co.  v. 
Stevlnson,  16  Cal.  App.  285,  116  Pac.  378. 

As  to  statcmeat  on  appeal,  see  pars.  63- 
66,  197,  this  note. 

123.  Where  an  appeal  Is  taken  In  accord- 
ance with  the  provisions  of  section  963a, 
post,  designated  as  the  alternative  plan  of 
appeal,  although  no  printed  transcript  of 
the  record  Is  required,  the  parties  must 
print  in  their  briefs,  or  in  a  supplement 
thereto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court. 
(Code  Civ.  Proc,  9  953c.)  Where  this  Is 
not  done,  and  there  are  but  meager  refer- 
ences to  the  evidence,  an  appellate  court 
win  not  assume  the  labor  of  examlnlnv  the 
entire  record  for  the  purpose  of  ascertain- 
ing whether  or  not  the  evidence  supports  a 
finding  attacked  for  want  of  sufflclenoy  of 
evidence. — Williams  v.  Hawkins,  20  Cal. 
App.  1*1,  128  Pac.  754.  755. 

124.  Where  the  action  was  to  recover 
damages  from  defendant  for  injuries  sus- 
tained by  plaintifTs  wife  from  alleged  negli- 
gence of  defendant  in  performing  a  surgical 
operation  upon  her,  and  the  transcription 
on  appeal  from  a  Judgment  of  dismissal 


Is  correctly  prepared  as  provided  by  sec- 
tions 95.'ia,  953c,  post,  but  counsel  for  ap- 
pellant did  not  print  In  .hia  brief,  or  at  all, 
any  part  of  the  testimony  or  evidence  on 
the  subject  of  want  of  care  or  skill  on  the 
part  of  defendant,  as  required  by  section 
953c.  post,  nor  did  he  in  his  brief  point  out 
or  refer  to  such  evidence  on  the  part  of 
the  record  where  it  might  be  found,  nor  did 
he  argue  the  question  at  all,  it  will  be  as- 
sumed on  review  that  there  was  no  evi- 
dence 'of  such  want  of  care  or  skill. — ^Mar- 
cuccl  V.  Vowinckel,  164  Cal.  693,  130  Pac. 
430,  431. 

135.    Defaalt  la  ftllag  the  brief  required 

by  the  appellant  within  the  time  provided 
gives  the  respondent  the  right  to  move  to 
dismiss  the  appeal,  and  a  subsequent  filing 
of  the  brief  will  not  restrict  the  right  of 
the  respondent;  his  rights  are  controlled  by 
the  state  of  facts  existing  at  the  time  the 
notice  of  motion  to  dismiss  Is  given. — Barn- 
hart  V.  Conley,  17  Cal.  App.  230,  119  Pac. 
200. 

126.  Palinre  to  Uc — Bffect  of. — No  brief 
having  been  filed  by  either  party,  and  no 
oral  argument  made  when  the  case  Is 
reached  upon  the  Calendar,  the  judgment 
should  be  affirmed. — Delger  t.  Jacobs,  18 
Cal.  App.  698,  124  Pac.  95. 

127.  No  brief  being  filed  by  the  appellant 
in  a  criminal  case,  and  no  assignment  of  er- 
ror appearing  In  any  form  upon  the  record, 
the  appellate  court  Is  not  required  to 
search  the  record  for  the  purpose  of  deter- 
mlng  whether  the  trial  was  conducted  by 
the  court  below  In  all  respects  without  prej- 
udice to  the  substantial  rights  of  the  ac- 
cused.— People  V.  Perry,  16  Cal.  App.  771, 
117  Pac.  1036. 

128.  In  such  case  the  order  appealed 
from  will  be  afilrmed. — People  v.  Jones,  16 
Cal.  App.  12,  116  Pac.  1008. 

120.    Points  aad  aathoritles — In  generaL 

— Where  alleged  errors,  are  not  argued  by 
an  appellant  In  bis  brief,  the  appellate 
court  Is  Justified  In  disregarding  them. — 
Rogers  t.  Schlotterback,  167  Cal.  36,  138 
Pac.  728. 

Aa  to  dlntlMial  tor  faUurc  to  ftle  points 
mud  aathoritles.  see  pars.  161-163,  this  note. 

130.  An  appellate  court  Is  not  called 
upon  to  give  any  consideration  to  an  ap- 
peal wherein  no  brief  is  filed  by  the  appel- 
lant and  no  appearance  Is  made  by  him  at 
the  oral  argument. — Placerville  Gold  MIn. 
Co.  V.  Beau  168  Cal.  682,  144  Pac.  748. 

131.  An  appellate  court  la  not  called 
upon  to  examine  Instructions  which  were 
refused  by  the  trial  court,  where  the  ap- 
pellant refers  to  them  in  his  brief  only  by 
their  numbers, — People  v.  Duncan,  22  Cal. 
App.  430,  134  Pac.  797. 

182.  game— As  to  right  to  compel  llllDg 

under  the  rule  requiring  the  respective  par- 
ties to  an  appeal  to  file  points  and  authori- 
ties within  a  specified  time  after  filing  of 
the  transcript,  Is  a  right  the  litigants  may 
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enforce. — Barnhart  T.  Cooler,  17  CaL  App. 

230,  119  Pac.  200. 

133.  Same  —  Polat*  not  arsncd.— Where 

the  brief  stales  that  "the  court  erred  In  per- 
mitting the  witness  to  answer  the  following 
question,"  citing  page  -ot  transcript,  but  the 
alleged  errors  are  not  argued,  counsel 
merely  calling  attention  to  the  exceptions 
reserved  by  the  plaintiff  at  certain  folios 
of  the  transcript,  a  point  so  presented  to 
an  appellate  court  will  not  be  considered. — 
Madeira  v.  Sonoma  Magnetite  Co.,  20  CaL 
App.  719.  130  Pac.  175,  181. 
See,  also,  para.  4S6-488. 

134.  Alleged  errors  of  law  relating  to  the 
reci'ptlon  and  rejection  of  testimony,  not 
stated  or  argued  In  the  brief  of  the  appel- 
lant, but  merely  adverted  to  In  a  general 
way  in  an  unauthenticated  document  pur- 
porting to  be  a  bill  of  exceptions,  will  not 
be  considered  by  the  appellate  court. — Has- 
taran .  t.  Marchand,  23  Cal.  App,  126,  137 
Pac.  297. 

135.  Where  no  oral  argument  Is  made 
nor  brief  filed  on  an  appeal  from  a  Judg- 
ment and  an  order  refusing  a  new  trial,  the 
appellate  court  will  not  assume  the  burden 
of  Investigating  the  merits  of  the  appeal, 
but  will  affirm  the  judgment  and  order. — 
McNutt  V.  Pabst,  23  Cal.  App.  232,  143  Pac. 
68. 

136.  Where  the  attorneys  of  record  for 
the  defendant  and  appellant  In  a  criminal 
case  fall  to  file  any  memorandum  of  points 
and  authorities,  and  do  not  appear  when 
the  case  Is  called  for  argument,  and  there- 
upon additional  time  to  file  authorities  is 
given  to  another  attorney,  and  he  likewise 
falls  to  file  the  same,  the  appellate  court 
will  assume  that  no  ground  for  reversal 
exists  and  affirm  the  judgment  under  sec- 
tion 1253  Of  the  Penal  Code. — People  v.  Roy, 
26  Cal.  App.  128,  146  Pac.  44. 

Am  to  point*  not  nmcd  or  dlaenaacdt  see 
pars.  486-488,  this  note. 

III.  DISMISSAL  OF  APPEAI« 

Am  to  abandonment  or  dlemlKMl  of  ap- 
peal, see  pars.  22-31.  this  note. 

Am  to  dlamfMiuil  for  Inanfflclener  of  reo- 

•rd,  see  pars.  33S.  336,  this  note. 

137.  In  seneral — AlBmtanee.  when. — ^Mo- 
tion to  dismiss  appeal  from  order  sustain- 
ing demurrer  to  petition  in  Intervention 
will  be  sustained  because  such  order  is  not 
appealable. — Hodsall  v.  Case,  15  Cal.  App. 
541.  115  Pac.  330. 

ISH.  Same  —  Same  —  Compromliie  omt  ot 
eonrt. — As  the  judgment  and  order  must  be 
affirmed  upon  the  record,  held  not  neces- 
sary to  pass  upon  a  motion  to  dismiss  the 
appeal,  on  the  ground  that  the  controversy 
has  been  settled  out  ot  court,  by  a  grant 
deed  from  the  appellant  to  the  respondents, 
presented  on  the  motion. — Erode  v.  Gosslln, 
16  Cal.  App.  632,  117  Pac,  778. 

139.  Same— Same— BxamlnatlOD  of  rec- 
ord in  advance  of  hearing  on  the  merit*. — 
Ordinarily  tba  appellat»  court  will  not  en- 


tertain a  motion  to  dismiss  an  appeal  where 
the  motion  involves  an  ezamlnattoD  of  the 
record  In  advance  of  the  hearing  on  the 
merits;  but  where  such  examination  need 
be  no  more  than  a  mere  inspection  of  the 
record  to  disclose  the  fact  that  no  relief 
can  be  given  tJie  appellant,  tba  court  will 
consider  the  question  to  save  the  litigants 
unnecessary  delay. — Hibernla  Sav.  A  L. 
Soc.  v.  Doran,  161  Cal.  120,  118  Pac.  S26. 

140.  By  eonacnt~^ffeet  of  dismissal  of 
an  appeal  from  the  Judgment  by  consent  is 
to  affirm  the  Judgment. — Spaeth  v.  Ocean 
Park  Realty  Min.  &  Invest.  Co.,  16  Cal.  App. 
329,  116  Pac.  980. 

141.  FaUnrc  to  flle  traneerlpt  In  time— 
BacHB^— Application  of  Rnle  III,— The  time 
to  file  the  transcript  on  appeal  from  a  Judg- 
ment, where  a  proceeding  on  motion  for 
new  trial  is  pending,  la  extended  forty  days 
after  the  disposition  of  such  motion. — Peo- 
ple V.  Bank  of  San  Luis  Obispo,  162  Cal. 
233,  92  Pac.  481. 

Aa  to  diemiiuial  for  Incxcnsable  negleel 
to  Ale  traBHcrlpt  In  time,  see  par.  230.  this 
note. 

142.  Same— Conatroctlon   Of  Rale  XV. — 

The  object  of  Rule  XV  Is  to  enable  the  ap- 
pellant to  remedy  a  defect  or  omission  of 
the  transcript,  for  the  purpose  of  enabling 
htm  to  present  his  appeal  on  the  merits, 
and  the  rule  Is  to  be  liberally  construed 
for  that  purpose. — Poole  v.  Grand  Council 
W.  O.  W.,  17  Cal.  App.  220,  119  Pac.  20J. 

143.  Where  motion  Is  noticed  to  dismiss 
an  appeal  for  failure  to  file  the  transcript 
within  the  time  allowed  by  law,  and  before 
the  hearing  of  the  motion  a  certified  tran- 
script of  the  record  Is  filed,  the  filing  thereof 
Is  a  sulflclent  answer  to  the  motion,  and  the 
motion  will  be  denied;  in  such  a  case  alt 
that  is  essential  to  a  review  of  the  action  of 
the  trial  court  is  before  the  appellate  court. 
— Poole  V.  Grand  Circle  W.  O.  W.,  17  Cal. 
App.  229,  119  Pac.  201. 

144.  Same — Enrvt  of  dlnmlHaal  of  appeal 

from  a  judgment  by  consent  Is  to  affirm  the 
Judgment. — Spaeth  v.  Ocean  Park  Realty 
Mln.  &  Invest.  Co.,  16  Cal.  App.  329,  116  Pac. 
980. 

14B.  Pollare  to  flle  tranNcrlpt  not  groand 
for  dlMmlHBal,  when. — Failure  to  file  tran- 
script within  forty  days  not  ground  for 
dismissal  "where  there  Is  a  proceeding  pend- 
ing for  the  settlement  of  a  bill  of  excep- 
tions or  statement  which  may  be  used  In 
support  of"  the  appeal,  regardless  of  all 
questions  as  to  whether  the  proceeding  for 

settlement  can   ultimately  avail  or  not.  

Dernhara  v.  Bagley,  151  Cal,  217.  90  Pac. 
643. 

145.  Same— PlllBK  before  hearing—De- 
nial of  motion. — Where  a  motion  is  noticed 
to  dismiss  an  appeal  for  a  failure  to  file  a 
transcript  of  the  Judgment-roll,  and  before 
the  hearing  of  the  motion  a  certified  tran- 
script of  the  record  Is  filed,  the  filing  thereof 
is  a  sufficient  answer  to  the  motion,  and  it 
will  be  denied.    In  such  case,  all  that  la 
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eaaentlal  to  a  review  of  the  action  of  the 
superior  court  Is  before  this  court. — Poole 
V.  Grand  Circle  W.  O.  W.,  17  Cal.  App.  229, 
119  Pac.  201. 

147.  Same — Same — Rnle  XT  of  aDpremc 
«oiirt. — The  appeal  will  not  be  dlsmlasefl 
where,  within  seven  days  after  notice  of 
the  motion  and  before  the  hearinK  thereof, 
the  appellant  causes  a  transcript  to  be  Bled 
embracing  the  papers  required. — Poole  v. 
Grand  Circle  W.  O.  W,  17  Cal.  App.  2S0, 
11»  Pac.  201. 

148.  Saaw  —  laezenwblc  delay.  —  Where 
the  transcript  Is  not  filed  within  the  time 
specified  by  law,  and  none  Is  on  file  at  the 
time  tlie  notice  of  motion  to  dismiss  Is 

given,  In  the  absence  of  a  showing:  on 
the  part  of  the  appellant  excuslngr  such  fail- 
ure to  file,  the  appeal  will  be  dismissed. — - 
Gervals  v.  Joyce,  IB  Cal.  App.  189,  114  Pac. 
409.  following  Buckley  v,  Althorf,  8fi  Cal. 
643,  26  Pac.  134,  and  Tompkins  t.  Mont- 
ffomery,  11«  Cal.  122,  47  Pac.  1006. 

14B.  Saaic  —  Same  —  Laehea  in  procarlnK 
■ettlemcat  af  peadinc  ■tateneat.—Where 
the  appellant  has  bean  guilty  of  snch  a  degree 
of  laches  In  procuring  tbe  settlement  of  a 
pending  statement  as  would  Justify  the  ap- 
pellate court  In  saying  that  It  amounted 
practically  to  an  abandonment  of  the  ap- 
peal, the  point  should  be  urged  In  the  trial 
court,  when  the  statement  comes  up  for 
settlement,  by  a  motion  to  dismiss  the  pro- 
ceedings on  account  of  the  failure  of  the 
moving  party  to  proceed  with  reasonable 
diligence.  If  the  motion  la  denied,  or  re- 
spondent's objections  overruled,  they  can  be 
incorporated  In  the  record,  and  the  action 
reviewed  on  the  appeal  from  the  order. — 
Curtin  V.  Ingle,  15B  Cal.  ST.  99  Pac.  480. 

isa  Same — Nature  of  motloa  to  dIamlM 
wder  rale. — A  motion  to  diamias  an  appeal 
under  Rule  XV  of  the  supreme  court  may  be 
considered  as  an  objection  to  the  transcript, 
affecting  the  appellant's  right  to  be  heard, 
which  is  answered  by  the  filing  of  the  re- 
quisite transcript  before  the  objection  is 
sustained. — Poole  v.  Grand  Circle  W.  O.  W., 
17  Cal.  App.  829,  119  Pac.  SOI. 

101.  Failure  to  fll«  points  and  anthorltlea 
— Coaetmetlou  of  Rule  II. — ^Under  subdivi- 
sion 4  of  Rnle  II  of  the  supreme  court,  tbe 
points  and  authorities  of  appellant  must  be 
filed  within  thirty  days  after  the  filing  of 
the  transcript,  unless  the  time  Is  extended 
by  Rtlpulatlon  or  order  of  court;  where  no 
extension  of  time  appears,  and  the  time  al- 
lowed by  the  rule  has  elapsed  without  the 
filing  of  any  points  and  authorities,  the  re- 
spondent la  entitled,  on  motion  therefor,  to 
a  dismissal  of  the  appeal. — Barnhart  v.  Con- 
ley.  17  CaL  App.  230,  119  Pac.  200. 

As  to  points  and  autborltlca  ceaemlly, 
see  pars.  129-136,  this  note. 

152.  The  rule  requiring  the  points  and 
authorities  of  the  respective  parties  to  be 
filed  within  a  specified  time  after  the  filing 
ot  the  tranaerlpt,  confers  rights  which  may 


be  enforced  by  litigants. — ^Barnhart  T.  Con- 
ley,  17  CaL  App.  230,  119  Pac.  200. 

IBS.  aame  gwbeegwCTt  fiUnc  mot  g«rtrle- 
tlon  OD  it^u — ^The  determination  of  re- 
spondent's right  to  dismiss  the  appeal,  after 

the  default  of  the  appellant.  Is  controlled  by 
the  facts  existing  at  the  time  when  the 
notice  of  the  motion  to  dlBmiss  la  given;  the 
subsequent  Qilng  of  points  and  authorities 
for  the  appellant  will  not  have  the  effect  to 
restrict  such  right. — Barnhart  v.  Conley,  17 
Cal.  App.  230,  119  Pac  200. 

1S4.  Old  method  of  appeal  —  As  to  reg- 
alatloBs  of  Rule*  II  and  IV. — An  appeal 
taken  under  the  old  method  must  be  dis- 
missed for  failure  to  file  the  printed  tran- 
script within  the  time  prescribed  by  Rule 
II  of  the  supreme  court,  where  the  certifi- 
cate of  the  clerk  Is  made  setting  forth  the 
facts  required  by  Rule  IV  of  that  court.  It 
is  no  legal  excuse  that  the  attorney  for  the 
appellant  had  taken  a  former  appeal  un- 
der the  new  and  alternative  method  pre- 
scribed by  section  Bllb,  post,  and  relied 
upon  the  promise  of  the  clerk  to  certify  and 
transmit  within  the  time  required  by  law 
In  the  pending  appeal. — Ervlng  v.  Napa 
Valley  Brewing  Co.,  16  CaL  App.  41.  116  Pac. 
331. 

lEE.  To  accept  such  an  excuse  as  a  legal 
Justification  for  appellant's  failure  to  com- 
ply with  the  rule  of  court  designed  to  ex- 
pedite and  facilitate  the  disposition  of 
causes  upon  their  merits,  would  be  to  dis- 
courage diligence  in  the  prosecution  of  ap- 
peals and  establish  a  precedent  that  might 
lead  to  vexatious  delays  in  the  future. — 
Erving  V.  Napa  Valley  Brewing  Co.,  16  CaL 
App.  41,  116  Pac.  331. 

ISO.  Same  —  Same  —  Lacliea  In  procuring 
■ettlement  of  statement  on  motion  for  new 
trlnl.^ — The  question  as  to  whether  a  party 
has  been  guilty  of  laches  In  procuring  the 
settlement  of  a  statement,  after  having 
delivered  It  to  the  clerk  for  the  Judge,  as 
provided  hy  subdivision  3,  section  669,  post, 
ia  one  primarily  for  the  determination  of 
the  trial  court,  and  the  appellate  court 
should  not  be  called  upon  to  decide  it  upon 
a  motion  to  dismiss  the  appeal  for  failure 
to  file  the  transcript  In  time,  upon  the 
theory  that  the  extension  of  time  to  file  the 
transcript  resulting  from  the  provisions  of 
Rule  II  Is  only  available  to  the  party  who 
proceeds  with  diligence  to  procure  the  set- 
tlement of  a  pending  statement. — Curtin  T. 
Ingle.  ISfi  Cal.  67,  99  Pao.  430. 

IB7.  Same  **Adverae  party**  —  DlsmUsal 
for  failure  to  scrvc^An  appeal  will  not  be 
dismissed  for  failure  to  serve  an  Interested 
llenholder  with  notice  thereof,  where  It  can 

be  determined  as  to  the  parties  thereto 
properly  before  the  court  by  giving  auch 
relief  as  the  record  warranta  and  providing 
expressly  that  the  Judgment  shall  in  no 
wise  affect  the  rights  or  Interests  of  such 
llenholder. — Burnett  v.  Plercy,  149  Cal.  182. 
66  Pac.  603,  following  doctrine  in  WUliama 
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Santa  Clara  Uin.  AsBoe^  M  Cal.  19B,  6 
Pac.  86. 

A«  to  dUnaUMl  of  appeal  for  taflnrc  to 
■en-a  aollce  an  ''adTcrac  party,"  see  par. 
1E7,  this  note. 

Am  to  nho  are  adTeroc  partlca>  see  pars. 
263-S83,  thlB  note. 

158.  Oa  aew  aad  alternrntlve  laethod  of 
appeal— Aa  to  seaerallr. — In  the  absence  of 
a  rule  of  the  nupreme  court  regulating  the 
practice  upon  appeals  taken  under  the  new 
and  alternative  method  prescribed  In  sec- 
tions 968a,  968b  and  S63c.  poat,  an  appeal 
will  not  be  dlsmlaaed  merely  for  failure 
to  print  In  appellant's  brief  the  whole  por- 
tioh  of  the  record  upon  which  he  relies  for 
reveraal,  where  the  only  point  Involved  In 
the  appeal  is  that  the  court  erred  In  grant- 
ins  a  nonsuit,  and  the  brief  contains  some 
evidence  and  correctly  refers  to  the  tran- 
script for  the  remainder,  and  discusses  fully 
the  queatlona  involved,  which  could  not  im- 
pose much  extra  labor  on  the  appellate 
court  In  deciding  whether  the  trial  court 
erred  In  denying  the  motion.  It  would  not 
be  Just  to  dismiss  the  appeal  In  such  cases. 
— San  Joaquin  &  Kings  River  C.  &  Irr.  Co. 
V.  Stevlnson,  16  Cal.  App.  236,  116  Pac.  878. 

159.  Where  appeal  Is  taken  under  sec- 
tions 94Ia  and  941b,  post,  and  no  notice  of 
entry  of  Judgment  was  given,  a  motion  to 
dismiss  the  appeal  will  be  denied,  where  the 
appeal  was  taken  within  six  months  of  the 
entry  of  Judgment. — I^arBon  v.  Larson,  16 
Cal.  App.  631,  115  Pac.  3<0. 

100b  Same— Aa  to  Rnlea  II  aad  T  not  be- 
lac  applleable. — Appeal  prosecuted  under 
new  and  alternative  method  not  subject  to 
Rules  II  and  V  of  the  aupreme  court  as  to 
the  filing  of  the  transcript;  but  where  the 
right  to  prosecute  an  appeal  in  that  man- 
ner is  lost  for  failure  to  give  the  notice 
required  and  appellant  fails  to  file  the  tran- 
script within  the  time  fixed  by  the  rule  un- 
der the  old  method,  the  appeal  will  be  dis- 
missed.—EsUte  of  Keating.  168  Cal.  Ill,  110 
Pac.  109. 

161.  The  appeal  will  not  be  dismissed  for 
failure  to  file  the  transcript  within  the  time 
prescribed  by  law.  where  the  appeal  Is  by 
the  new  and  alternative  method,  and  auch 
failure  was  owing  to  the  reporter's  refusal 
to  file  the  transcript  with  the  clerk,  not- 
withstanding the  appellant  neglected  to  en- 
force such  tiling  within  a  reasonable  time 
by  proceeding  in  mandamus. — GJurlch  v. 
Pleg,  160  Cal.  334,  116  Pac.  7*5. 

102.  Same— Eatry  of  Jadxm eat— Notice  of 
not  vivea. — Appeal  taken  under  sections 
941a  and  941b,  post,  where  no  notice  of 
entry  of  Judgment  has  been  given,  a  motion 
to  dismiss  the  appeal  will  be  denied  where 
the  appeal  was  taken  within  six  months 
after  the  entry  of  Judgment — X^rson  T. 
Larson,  IS  CaL  App.  631,  116  Pac.  340. 

ICS.  Basse  —  Bxcase  —  Reporter's  fallarc 
to  He  with  clerk, — ^The  failure  to  llle  the 
transcript  within  tho  time  limited  by  taw, 


owlns  to  the  reporter's  refusal  to  Die  it 
with  the  clerk  because  of  the  nonpayment 
of  his  fees,  will  not  warrant  a  dismissal  of 
the  appeal,  notwithstanding  the  appellant 
neglected  to  enforce  such  filing  within  a 
reasonable  time  by  a  proceeding  In  manda- 
mus against  the  reporter. — QJurlch  v.  Fieg. 
160  Cal.  381,  116  Pac.  74G. 

104.    Same  —  Insaffleleat     traaaerlpt.  — - 

Where  on  an  attempted  appeal  from  a  Judg- 
ment the  only  papers  flled  in  the  appellate 
court,  as  constituting  the  record  on  appeal, 
consist  of  a  typewritten  transcript  of  the 
evidence  taken  at  the  trial,  certitled  by  the 
trial  Judge  to  be  correct,  together  with  loose 
copies  of  the  complaint  and  answer,  at- 
tested by  the  clerk,  there  being  no  attempt 
by  the  appellant,  so  far  as  shown  by  the 
record,  to  comply  with  section  953a,  poet. 
In  securing  a  proper  authentication  of  the 
requisite  papers  to  be  used  upon  such  ap- 
peal, the  appeal  will  be  dismissed. — Dyer 
Law  and  Col.  Co.  v.  Salisbury.  17  Cal.  App. 
898,  119  Pac.  947. 

106.  8am»— HiiacMfanBlty  nt  traaaerlpt 
to  Bales  VII  and  VIII  of  the  supreme  court, 
being  the  ground  of  a  motion  to  dismiss  the 
appeal,  the  appeal  being  taken  under  the 
new  and  alternative  method  provided  In 
sections  963a,  963b  and  9&3c.  post,  motion 
will  be  denied  where  the  record  Is  not  so 
voluminous  as  to  require  In  Its  examination 
more  than  ordinary  labor. — Nay  lor  v. 
Adams,  16  Cal.  App.  548,  114  Pac.  997. 

166.  Ruling  against  dismissal  In  the 
above  instance  not  to  form  a  precedent  for 
any  future  case  showing  inexcusable 
breach  of  the  rules. — Naylor  t.  Adams,  16 
Cal.  App.  648.  114  Pac.  897. 

lOr.  Saaie — Testtmonr  prftatcd  !■  the 
brief  not  enabling  the  court  to  comprehend 
the  points  in  the  case,  the  order  appealed 
from  must  of  necessity  be  afflrmed  upon  the 
ground  that  no  error  has  been  shown. — Es- 
tate of  McPhee,  1B«  Cal.  886,  848.  104  Pac 
456. 

168.  Whatever  motive  of  utility  or  econ- 
omy suggested  the  new  sections  regarding 
appeals  added  to  the  code  by  the  statute 
of  1907,  it  is  quite  clear  the  legislature  did 
not  Intend  to  require  the  reviewing  court  to 
grope  through  an  unprinted  transcription 
of  the  phonographio  report  of  the  trial  to 
find  the  testimony  and  documents  relied 
upon  by  the  parties,  or  that  It  would  be 
sufficient  compliance  with  the  statute  for 
the  parties  to  Indicate  in  their  briefs  the 
portions  of  the  record  relied  upon  by  simply 
citing  the  pages  of  this  transcription  where 
such  portions  are  to  be  found.  This  is 
shown  by  the  closing  paragraph  of  this 
section. — Roussin  Klrkpatrlck,  8  CaL 
App.  7,  8,  96  Pac.  1188. 

lOSb  Rckearlas  — D«hI«4.  wkeB,^Where 
the  court  had  dismissed  the  appeal  on  mo- 
tion of  the  respondent,  a  petition  for  a  re- 
hearing of  the  order  of  dismissal  will  be 
denied  where  the  record  shows  that  the 
Judgment  was  entered  July  16,  1908,  that 
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thereafter  motions  were  made  to  set  aside  a 
default  and  vacate  the  Judgment  which 
were  finally  denied  June  13,  1910,  but  no 
appeal  was  taken  from  such  order;  the  only 
notice  of  appeal  belnf  from  the  Judgment, 
and  made  long  after  the  lapse  of  the  time 
within  which  the  same  could  be  made. — 
Sheeban  t.  Laplque,  16  CaL  App.  617,  116 
Pac.  96S. 

Am  to  nheaclMv  ■•nerallr*  see  par.  Ill, 
this  note. 

170.  TnkcB  or  perfcmd  to*  late — Aa  ta 

Kcnerallr' — An  appeal  from  a  judgment 
taken  more  than  six  months  after  it  Is  en- 
tered, Is  too  late,  and  will  be  dlamiased. — 
Mellman  v.  LfOngley,  154  Cal.  78,  97  Pac.  17; 
Allen  V.  Allen,  169  Cal.  198,  113  Pac.  160; 
SKeehan  v.  Laplque.  15  Cal.  App,  617,  116 
Pac.  965;  Bennett  T.  Potter,  16  Cal.  App.  188. 

As  to  dlsmlMal  of  appeal  taken  or  notice 
served  more  than  six  noRtbs  after  Judg- 
ment entered,  see  pars.  170-172,  this  note. 

171.  Appeal  from  an  order  denying  a  mo- 
tion for  a  new  trial  taken  sixty-one  days 
after  entry,  will  be  dismissed  on  the  ground 
that  the  appellate  court  Is  without  juris- 
diction to  entertain  these  appeals. — Hell- 
man  v.  Longley,  164  Cal.  78,  97  Pac,  17, 

ITS;  Same — Fallare  to  Hie  trnRScrlpt  In 
time. — Where  the  transcript  upon  appeal 
was  not  filed  within  the  forty  days  required 
after  the  appeal  was  perfected,  and  was  not 
on  file  when  the  notice  of  motion  to  dis- 
miss the  appeal  was  given,  asaumlng  that 
facts  might  exist  which  would  excuse  the 
default,  no  such  excuse  was  made  to  appear 
by  an  aflUdavlt  of  appellant's  attorney  that 
he  left  the  transcript  with  respondent's  at- 
torney for  examination,  before  certifying  to 
its  correctness,  that  It  was  returned  to  his 
ofllce  in  ample  time  to  file  the  same,  and 
that  appellant's  attorney,  through  inadver- 
tence and  neglect,  overlooked  the  time  for 
flUng.  the  same;  and  respondent  is  entitled 
to  have  the  appeal  dismissed. — Oervais  T. 
Joyce.  16  Cal.  App.  189.  114  Pac.  406. 

1TB,  flame— aaau—AflMavlt  vf  merlta  t»- 
■eatlal. — If  rules  similar  to  those  governing 
applications  for  relief  under  section  473, 
ante,  are  to  be  applied  In  the  appellate 
court,  the  party  asking  relief  from  his  de- 
fault must  at  least  show  that  he  has  con- 
sulted counsel,  and  has  been  advised  by 
them  that  he  has  reasonable  grounds  to  ex- 
pect a  reversal  if  the  appeal  is  heard  upon 
Its  merlt8.-^Erving  v.  Napa  Talley  Brewing: 
Co..  16  Cal.  App.  41.  lie  Pac.  8S1. 

174.  The  appellant  here  stands  contend- 
ing merely  for  the  technical  ri^t  of  appeal, 
not  even  the  attorney  in  his  afildavlt  Inti- 
mating that  he  believes  there  is  any  merit 
in  the  appeal. — Erving  v.  Kapa  Valley  Brew- 
ing Co.,  16  cal.  App.  41,  116  Pac.  SSI. 

IV.    TRANSFBR  OF  CAUSE— REQUISITD 
PROCBEDXNaS. 

A*  to  appersedeas  and  star  ef  yreccasi  see 

post,  i  949  and  note. 

C.C.P.— 1S2  a 


A«  to  undertaking  on  appeal,  see,  post, 
!!  942,  945,  947  and  notes. 

ITS.  In  gvarral — Conatrncllon. — The  pro- 
visions of  section  941,  post,  and  the  suc- 
ceeding sections  with  regard  to  taking  ap- 
peals does  not  repeal  the  old  method  and 
it  is  sufficient  If  an  appeal  is  perfected  un- 
der either  method  and  thus  an  appeal  Is 
perfected  by  the  filing  of  a  notice  of  appeal 
which  is  sufficient  under  the  new  method, 
although  no  sufficient  undertaking  under 
the  old  method  was  filed. — Russell  v.  Banks, 
11  Cal.  App.  460,  461.  106  Pac.  261. 

176.  The  taking  of  appeal  under  section 
041,  post,  and  the  succeeding  sections  does 
not  dispense  with  the  necessity  of  comply- 
ing with  the  statutory  provisions  for  the 
preparation  of  bills  of  exceptions,  etc.,  to 
be  used  on  the  appeal  or  to  dispense  with 
the  giving  of  notice  to  adverse  parties  of 
Intention  to  move  for  new  trial  or  of  set- 
tlement of  bill  of  exceptions,  etc.,  and  ap- 
pealing party  must  comply  with  the  statute 
in  this  respect  or  hts  bill  of  exceptions  can 
not  be  reviewed  or  considered.~Ford  v. 
Braslan  Seed  Orowers  Co.,  10  Cal.  App.  762, 
766,  103  Pac.  946. 

177.  Appeal  from  Judgment  under  the 
provisions  of  section  941,  post,  and  the  suc- 
ceeding sections  upon  filing  of  a  notice  of 
appeal  without  service  brings  up  for  review 
the  Judgment  and  whatever  la  properly  part 
of  the  Judgment-roll,  and  an  appeal  from  an 
order  brings  up  the  order  for  the  sections 
refer  to  orders  as  well  as  to  Judgments.— 
Ford  V.  Braslan  Seed  Growers  Co.,  10  Cat. 
App.  762,  766,  103  Pac.  946. 

ITS.  Sane— Method  of  perfecting  appeal 
— FreparntloB  of  tranacrlpt. — The  supreme 
court  has  Jurisdiction  of  appeal  taken  un- 
der the  provisions  of  section  940.  post, 
whether  the  transcript  is  prepared  and  filed 
as  provided  by  the  rules  of  the  supreme 
court,  or  under  sections  96Sa,  et  seq.,  post, 
and  Its  Jurisdiction  Is  not  ousted  by  the 
preparation  of  the  transcript  by  either 
method. — Lang  v.  LIUey  A  Thurston  Co.,  161 
Cal.  297,  119  Pac.  100. 

1T9.  Same — Proceedings  to  perfect  appeal 
^^enerally. — Statutes  providing  for  ap- 
peals should  be  liberally  construed  and  ap- 
plied, and  only  a  substantial  departure  from 
the  rules  thus  laid  down,  or  from  the  rules 
relating  to  and  regulating  the  appellate 
practice  and  procedure,  shotild  be  held 
sufficient  to  deprive  a  litigant  of  the  right 
to  have  the  merits  of  his  cause  reviewed  by 
the  courts  of  last  resort. — Jaques  v.  Yuba 
County  Supervisors,  12  CaL  App.  617,  135 
Pac  688. 

180.  An  appeal  taken  from  a  Judgment 
on  the  Judgment-roll  alone  need  not  be 
prosecuted  under  the  old  method. — Jaques 
V.  Tuba  County  Supervisors,  22  Cal.  App. 
627,  135  Pac.  686. 

181.  Same — Same — Im  ease  of  aapcrlnfen- 
dent  of  banks. — ^Mandamus  will  not  lie  to 
compel  the  superior  court  to  direct  the 
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Issuance  of  a  writ  of  execution  upon  a  de- 
cree of  foreclosure  of  a  deed  of  trust,  where 
an  appeal  has  been  taken  from  the  Judg- 
ment by  the  state  superlnteodent  of  banks, 
who  appeared  in  the  action  and  contested 
the  validity  of  all  bonds  secured  by  the  deed 
of  trust  except  those  held  by  the  Insolvent 
bank  that  he  represented,  and  the  court 
has  ordered  that  no  undertaking  shall  be 
required  of  him  to  stay  the  execution  pend- 
ing the  appeal,  since  such  order  Is  Justified 
by  both  sections  946  and  1058,  post, — Mer- 
cantile Trust  Co.  V.  Miller,  166  Cal.  663,  137 
Pac.  913. 

182.  The  state  superintendent  of  banks, 
when  performing  the  duties  of  his  office  re- 
quired of  him  by  the  statute  in  taking  pos< 
session  of  and  proceeding  to  liquidate  the 
assets  of  a  banking  corporation,  is  acting 
as  a  state  ofUcer  In  his  official  capacity 
within  the  meaning  of  section  1058,  post, 
and  the  effect  thereof  is  to  exempt  him 
from  the  obligation  to  give  an  undertaking 
on  appeal  from  a  stay  of  execution  when  he 
takes  an  appeal  from  any  Judgment  in 
which,  as  such  superintendent  of  banks,  he 
is  interested  on  behalf  of  any  bank  under 
his  control  and  of  whose  assets  he  has 
taken  possession. — ^Mercantile  Trust  Co.  v. 
Miller,  ie«  Cal.  66S,  137  Pac.  913. 

183.  The  purpose  of  section  946,  post.  In 
providing  that  the  court  below  may,  in  its 
discretion,  dispense  with  or  limit  the  se- 
curity required  on  appeal  when  the  appel- 
lant Is  an  executor,  administrator,  triutee 
or  other  person  acting  in  another's  right,  is 
to  excuse  a  stay  bond  when  the  trial  court 
In  its  discretion  shall  so  order,  where  the 
appellant  Is  a  trustee  acting  under  and  by 
virtue  of  some  official  authority,  whether 
by  appointment  of  the  court  or  by  appoint- 
ment under  a  statute  as  an  officer  of  the 
state. — Mercantile  Trust  Co.  v.  Miller,  166 
Cal.  S63,  137  Pac.  913. 

184.  Intention  to  move  tor  new  trial — No- 
tlec  of. — Where  the  notice  of  intention  to 
move  for  a  new  trial  does  not  set  forth, 
among  those  relied  upon  for  a  new  trial* 
the  ground  that  the  court  abused  Its  dis- 
cretion by  its  disallowance  by  the  proposed 
amendment,  but  merely  charges,  so  far  as 
are  concerned,  the  grounds  embraced  within 
the  first  subdivision  of  section  657,  post, 
"Irregularity  In  the  proceedings  of  the 
court,"  "irregularity  In  the  proceedings  and 
conduct  of  the  Jury,"  and  "irregularity  and 
misconduct  on  part  of  the  plaintiff,"  it  Is 
very  clear  that  the  alleged  abuse  of  dis- 
cretion can  not  be  reviewed  upon  either  of 
the  foregoing  grounds,  and  it  therefore  fol- 
lows that  there  Is  no  record  authorising  an 
appellate  court  to  review  the  action  of  the 
trial  court  In  denying  defendant's  applica- 
tion to  amend  Its  answer. — Cook  v.  Subur- 
ban Realty  Co.,  20  Cal.  App.  538.  129  Pac, 
801,  803. 

185.  A  notice  of  Intention  to  move  for  a 
new  trial,  printed  elsewhere  In  the  tran- 
script, and  stating  certain  grounds  for  the 


motion,  but  not  Incorporated  In  the  state- 
ment of  the  case  used  upon  the  motion,  can 
not  be  considered  as  part  of  the  record 
upon  appeal  from  the  order  denying  the 
motion  for  a  new  trial. — Carver  v,  San  Joa- 
quin Cigar  Co.,  16  Cal.  App.  761.  IIS  Pac.  92. 

186.  Notice  that  transcript  of  testimoay 
be  made  np  <New  Mctliod)— Aa  te  rlvtas 
belav  Jarladletlesiai. — Notice  of  appeal,  serv- 
ice of.  Is  not  necessary  under  this  section, 
but  notice  that  transcript  of  testimony  be 
made  up  and  prepared  Is  necessary,  and  the 
same  within  the  time  fixed  therefor  is  Juris- 
dictional.— Watson  T.  DIngley,  14  Cal.  App. 
88,  111  Pac.  106. 

See  par.  206.  this  note. 

187.  Same— Duty  of  reporter. — The  re- 
porter Is  required  not  only  to  prepare  but 
also  to  file  the  transcript,  and  If  he  re- 
fuses may  be  compelled  to  do  so  by  man- 
date.—OJurlch  V.  Fleg.  ISO  CaL  tU.  lit 
Pac  745. 

1S8.  Bame— TIBM  bestas  to  ran*  when. — 

Rule  as  to  commencement  of  time  to  give 
notice  to  clerk  to  prepare  transcript.  In 
the  absence  of  formal  notice  of  entry  of 
Judgment,  held  to  follow  the  rule  as  to  time 
to  amend  or  answer  after  demurrer  sus- 
tained, as  prescribed  in  section  476,  ante,  as 
such  rule  is  stated  In  Barron  v.  Delaval,  58 
Cal.  96,  and  subsequent  decisions. — Estate 
of  Keating,  158  Cal.  Ill,  110  Pac.  109. 

See,  ante,  §  476  and  note. 

IS*.  Old  BLetk«>d  ef  appeal — Im  general— 
Prcinartnrcly  taken,  can  met  be  catcrtalacd. 
— An  appeal  taken  before  actual  entry  of 
the  Judgment  In  the  Judgment-book  re- 
quired by  law  to  be  kept  for  the  purpose 
can  not  be  entertained. — Wood,  Curtis  & 
Co.  V.  Missouri  Pac.  R.  Co.,  16S  Cal.  344.  346. 
92  Pac.  868. 

190,  Same  —  Same  —  Prebatc  orders  In- 
cloded. — Under  the  provisions  of  section 
1704,  post,  probate  orders  are  required  to  be 
entered  In  the  minute  book  of  the  court,  and 
it  is  held  that  such  entry  starts  the  time 
running  within  which  an  appeal  therefrom 
must  be  prosecuted. — ^Tracy  v.  Coffey,  ISS 
Cal.  IBS,  96  Pac.  160. 

IBl.  Saaie— Tine  of  taUBS-— Ge»crally.i — 

An  appeal  from  a  Judgment  taken  more 
than  six  months  after  Its  entry  was  taken 
too  late  and  the  points  urged  under  It  can 
not  be  considered. — Roney  v.  Reynolds,  IS! 
Cal.  324,  92  Pac.  847;  Sequeira  v.  Collins, 
153  Cai.  427,  95  Pac.  876;  Dundas  v.  Lanker- 
shlm  School  Dist.,  155  Cal.  693,  102  Pac  926; 
Allen  V.  Allen,  159  Cal.  198,  113  Pac.  160; 
Sessions  V.  Southern  Pae.  Co..  169  Cat.  601. 
114  Pac.  983;  Breldenbach  v.  M.  MeCormlck 
Co..  20  Cal.  App.  184,  138  Pae.  423,  following' 
Brownlee  v.  Reiner,  147  Cal.  641,  8S  Pae.  324. 
and  Sheakley  v.  Nelson,  13  CaL  App.  879, 
109  Pac.  891. 

192.  A  notice  of  appeal  filed  more  than 
seven  months  after  entry  of  Judgment  Is 

too  late  and  the  appeal  will  be  dismissed.  

Bennett  V.  Potter,  16  Cal.  App.  186,  116  Pae. 
681. 


Digitized  by 


Tit.  XIII.  Ch.  I.l  TRANSPBR  OF  CAV SB— PROCEEDINGS  FOR. 


S9M 


18S.  Same— Same— Appeal  from  order  on 
motion  for  n»w  trial  must  be  taken  within 
sixty  days  after  the  order  is  entered. — Un- 
ion Lumber  Co.  v.  Sunset  Road  Oil  Qo.,  17 
CaL  App.  462,  120  Pac.  44. 

IM.  Same— Same— Effeet  of  delar* — Upon 
appeal  from  the  Judgment  talcen  more  than 
sixty  days  after  the  rendition  of  the  Judg- 
ment, the  sufTIclency  of  the  evidence  to  Jus- 
tify the  decision  Is  not  reviewable,  such  re- 
view being  expreaaly  forbidden  by  section 
939,  post. — Layne  v.  Johnson,  19  Cal.  App. 
96.  124  Pac.  860. 

100.  Same  —  Same  —  Interiocatory  |ads- 
m/emt  tm  partition. — ^Must  be  taken  In  sixty 
days  of  entry  In  the  minutes,  and  If  taken 
afterward!,  thouffh  within  sixty  days  after 
entry  In  tbe  Judgment-book,  will  be  dla- 
miased. — ^Bloom  v.  Oordan,  ISO  Cal.  76S,  90 
Pac.  116. 

IM.  Same  —  Same  —  Jadcmcat  of  fore- 
etoanre  of  mortm^K*  can  not  be  reviewed  on 
appeal,  where  It  is  taken  after  six  months 
from  entry  thereof. — West  T.  Meara,  17  Cfal. 
App.  719,  121  Fac.  700. 

107.  Same— Same— Review  of  cTideBce— 
Amendment  of  1007. — Where  the  appeal  was 
taken  prior  to  such  amendment,  the  sixty- 
day  period  within  which  the  appeal  was  re- 
quired to  be  taken  to  authorize  a  review  of 
the  evidence,  began  to  run  from  the  rendi- 
tion of  Judgment  and  not,  as  after  such 
amendment,  from  its  entry, — Boln  v. 
Spreckels,  15B  Cal.  616.  102  Pac.  937. 

Aa  to  atntement  on  appeal,  and  clear  In- 
tention of  IcKfalatnre.  aee  para.  63-66,  122- 
124,  thin  note. 

108.  New  and  altcrmtlTc  mctb«td  of  ap- 
peal—3n  cenexal. — ^Authentication  by  trial 
judge  necessary. — Credit  Clearance  Bureau 
T.  Weary  ft  Alford  Co.,  18  Cal.  App.  467, 
468.  128  Pac.  648. 

Aa  to  BOtloe  that  tranacript  be  made  op. 
BOdev  thla  method  of  appeal,  see  pars.  186- 
188,  108,  thla  note. 

Aa  to  review  of  evidence  on  appeal  taken 
Dnder  the  new  and  alternative  method,  see 
pars.  13,  14,  this  note. 

199.  Correct  notice  of  appeal  and  re- 
quisites thereof  are  prescribed  by  section 
941b,  post. — Bollng  T.  Alton,  162  Cal.  297, 
122  Pac  461. 

200.  Where  order  appealed  from  is  Iden- 
tified with  reasonable  certainty,  no  more  is 
required. — I^araen  V.  Larsen,  16  Cal.  App. 
636,  115  Pac.  S40. 

201.  Where  the  appellant  desires  to  dis- 
pense with  a  bill  of  exceptions  and  secure 
an  authenticated  transcript  under  the  pro- 
Tlalons  of  this  section,  he  mUst  file  the  no- 
tice prescribed  herein,  otherwise  no  duty 
devolves  upon  the  clerk  to  prepare,  au- 
thenticate, and  send  up  the  Judgment-roll, 
without  which,  or  a  printed  transcript  of 
the  papers  required  for  use  on  appeal,  there 
is  no  record  of  a  Judgment  from  which  an 
appeal  would  He,  and  no  record  showing 


that  an  appeal  was  taken. — Dyer  Law  ft 
Col.  Co.  V.  Salisbury,  17  CaL  App.  396,  119 
Pac  947. 

208.  Where  It  Is  clear  that  an  appeal 
from  an  order  denying  a  motion  for  a 
change  of  venue  was  sought  to  be  taken 
under  the  new  and  alternative  method,  a 
review  thereof  upon  the  merits  will  not  be 
denied  because  service  of  the  notice  of  ap- 
peal  was  not  shown,  nor  that  an  under- 
taking for  the  costs  of  the  transcript  was 
given,  nor  that  there  was  any  notice  and 
request  for  a  tranacript,  where  the  record, 
which  consists  wholly  of  the  pleadings  and 
amdavits,  was  written  out  In  long  hand  by 
the  appellant,  and  properly  certified  and 
authenticated  by  the  trial  Judge. — Carr  v. 
Stern.  17  Cal.  App.  401,  120  Pac.  86. 

a03.    Same  —  Same  — IjOM  of  right  to. — 

Right  to  prosecute  an  appeal  under  new 
and  alternative  method  held  to  have  been 
lost  by  failure  of  appellant  to  give  the 
notice  required,  where  a  Judgment-roll  Is 
not  to  be  made  up. — Estate  of  Keating,  163 
Cal.  Ill,  110  Pac.  109. 

204.  Same  —  Same  —  Presamptlon  na  to 
nana!  proceedings. — Service  of  notice  of  ap- 
peal and  bond  for  costs  are  not  required, 
and  where  the  trial  Judge  certifies  the  tran- 
script. It  Is  presumed,  in  the  absence  of  any 
showing  to  the  contrary,  that  the  clerk 
gave  the  attorneys  the  usual  and  requisite 
notice  aa  to  the  flUng  of  the  transcript,  and 
of  the  presentation  thereof  to  the  Judge 
for  his  approval. — Carr  v.  Stem,  17  Cal.  App. 
401,  120  Pac.  36. 

Aa  to  presamptlona  on  appeal  gcnemlly. 

see  pars.  96-107,  this  note. 

205.  Same — ConatrHetloa— Ao  to  qneatlow 

of  title  of  act  bearing  on. — Construction  of 
act  can  have  no  bearing  on  the  question 
whether  the  title  of  the  act  (Stats.  1907,  p. 
750)  by  which  section  953a,  post,  and  the 
succeeding  sections  were  enacted.  Is  In  vio- 
lation of  section  24  of  article  IV  of  the 
constitution  requiring  that  their  act  shall 
embrace  but  one  subject  which  shall  be 
embraced  In  Its  title.  It  Is  not  necessary 
that  the  title  of  an  act  should  contain  an 
abstract  or  catalogue  of  its  contents.  The 
provision  must  be  liberally  construed,  and 
all  that  is  necessary  Is  a  reasonably  intelli- 
gent reference  to  the  subject  to  which  the 
legislation  of  the  act  is  to  be  addressed. — 
Estate  of  McPhee,  154  Cal.  386,  389,  390,  97 
Pac.  878. 

20S.  Same— Same— Decrees  and  orders  In- 

elnded.1 — The  provisions  of  section  941a, 
post,  and  the  succeeding  sections  apply  to 
orders  and  decrees  In  probate. — Estate  of 
McPhee,  154  Cal.  386.  392,  97  Fac.  878. 

207.  Under  these  sections  the  appellant 
may  take  his  appeal  from  an  order  denying 
a  motion  for  a  new  trial  at  any  time  within 
sixty  days  after  receiving  notice  thereof, 
provided  that  In  any  event  It  be  taken 
within  six  months. — Brode  t.  Oosiln,  168 
Cal.  699,  113  Pac.  280. 
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206.  Snme— Same — Notlec  to  clerk  to  pre- 
pare trMUcrtpt  tnuat  be  given  within  tea 
days  after  the  flling  of  the  notice  of  ap- 
peal, and  where  no  such  notice  la  given, 
there  le  no  provlaien  for  the  transcript  and 
the  appeal  will  be  dismissed. — Batata  of 
Keating,  168  Cal.  10»,  110  Pac.  lOS. 

Am  te  vlvlBS  ot  Bottee  JnrledletlMal*  m« 

para.  186-188,  this  note. 

aOA.  8a»e  —  Same  —  Probate  orders  la* 
claded. — ^Probate  orders  are.  by  the  expreaa 
terms  of  tbla  section,  brought  within  its 
provlalona. — Estate  of  BioPhee,  164  Cal.  S9Z, 
97  Pac.  878. 

aiO.  Same— Coaetltntioaallty— "Dae  proc- 
CH  of  law." — The  act  adding  section  958a, 
post,  and  the  two  following  sections  la  not 
unconatltuttonal  aa  being  violative  of  sec- 
tion 24  of  article  rv  of  the  constitution. — 
Estate  of  McPhee,  164  Cal.  390,  97  Pac.  878. 

See,  also,  pars.  240,  887,  this  note. 

211.  The  method  of  appeal  provided  by 
section  941a,  post,  and  the  succeeding  sec- 
tions is  not  violative  of  the  constitutional 
provisions  requiring  "due  process  of  law" 
In  that  it  does  not  provide  for  service  of  no- 
tice of  appeal.  An  appeal  is  purely  a  crea- 
ture of  the  statute  and  the  right  thereto 
may  be  given  or  withheld  as  the  legisla- 
ture may  see  fit  or  may  be  granted  under 
such  terms  and  conditions  aa  to  notice  the 
giving  of  undertaklnga  as  It  may  see  fit  to 
prescribe. — ^Estate  of  HePhee,  164  Cal.  S8S, 
390,  97  Pac.  878. 

213,  Banc— Time  of  taklag— As  to  geaer. 
ally* — ^The  provisions  or  section  941b,  post, 
dealing'  with  the  new  and  alternative 
method  of  appeal,  are  also  applicable  to  an 
appeal  aasumed  to  be  taken  under  the  older 
method,  and  In  order  that  the  time  within 
which  an  appeal  must  be  taken  shall  com- 
mence to  run,  appellant  must  be  given  no- 
tice of  the  entry  of  the  Judgment  or  order,— 
Union  Lumber  Co.  v.  Sunset  Road  Oil  Co., 
17  CaL  App.  402,  120  Pac.  44. 

213.  Under  section  941b,  post,  which  pre- 
scribes a  new  method  of  appealing  by  name, 
the  appeal  must  be  taken  within  sixty  days 
after  the  notice  of  entry  of  Judgment,  or,  if 
no  notice  thereof  be  given,  not  later  than 
six  months  after  the  entry  of  auch  Judg- 
ment. Hence,  where  the  appeal  from  the 
Judgment  was  not  taken  until  fifteen 
months  after  the  entry  of  said  Judgment, 
such  appeal  must  be  dtsmiaaed. — Cook  v. 
Suburban  Realty  Co.,  20  Cal.  App.  638,  129 
Pac.  801,  802. 

ai4.  Same- Same- In  probate  mattera 
Is  not  enlarged  by  sections  94Ia  et  seq., 
post,  but  such  appeals  are  governed  by  the 
provisions  of  sections  1714  and  1716,  post. — 
Estate  of  Dunphy,  168  Cal.  1,  109  Pac.  627. 

216.  The  enactment  of  section  941a, 
post,  did  not  affect  the  limitation  of  the 
time  for  taking  appeals  In  probate  and 
mattera  prescribed  In  section  1716,  post,  nor 


by  Implication  repeal  that  section. — Lane  T. 
Tanner,  160  Cal.  136,  137,  103  Pao.  846. 

aiS.  Sane  —  Same  —  Notice  of  entry  of 
Jadvnent  or  order— As  to  flllng.— Notice  of 
entry  of  Judgment  or  order  shall  be  filed 
or  put  of  record.  The  statute  does  not 
direct.  In  the  orderly  oourae  ot  procedure, 
it  should  be  filed  even  If  the  atatute  does 
not  direct  It. — ^Foai  T.  Jobnatont,  168  CaL 
119,  110  Pac  294. 

217.  In  the  absence  of  any  evidence  of 
notice  to  appellant  turnlahed  by  the  record, 
the  burden  la  upon  the  respondent  to  ahow 
that  a  notice  of  the  entry  of  the  Judgment 
or  order  has  been  given,  and  the  time 
thereof.  Where.  In  this  case,  there  appears 
nothing  In  the  record  from  which  It  can  be 
determined  whether  any  notice  was  ever 
given  of  the  order  of  the  court  denying 
appellant's  motion  for  a  new  trial,  the  ap- 
peal therefrom  must  be  treated  as  having 
been  regularly  taken,  and  In  time. — Union 
Lumber  Co.  v.  Sunset  Road  Oil  Co.,  17  Cal. 
App.  460,  120  Pac.  44. 

218.  Where  an  appeal  is  taken  from  the 
Judgment  within  alx  months  after  the  entry 
Of  the  Judgment,  under  the  new  or  alter- 
native method  provided  in  sectlona  941a  and 
941b,  post,  and  the  record  does  not  disclose 
that  any  notice  of  the  entry  of  the  Judgment 
has  been  served,  the  appeal  appears  to  have 
been  taken  In  due  time;  and  the  appellant 
Is  entitled,  under  section  941c,  post,  to  have 
a  review  of  the  sufficiency  of  the  evidence 
to  support  a  finding,  with  the  same  effect 
as  is  provided  in  caae  of  an  appeal  taken 
under  section  939,  post,  ot  auch  code,  within 
Blxty  days  after  the  entry  of  the  itadgment. 
— Brown  t.  Coffee,  17  Cal.  App.  881,  121  Pac. 
109. 

219.  The  sole  purpose  of  the  notice  ot 
entry  of  the  Judgment  or  order  Is  to  mark 
the  beginning  of  the  period  limited  for  tak- 
ing an  appeal.  When  such  notice  is  given 
the  appellant  could  make  the  transcript 
show  Jurisdiction  by  inserting  a  copy  of  It 
with  an  admission  of  service  and  of  the 
certificate  of  flilnsr  U  it  is  on  file.  But  if 
none  is  given  and  the  appeal  Is  taken  more 
than  sixty  days  after  the  entry,  the  appel- 
lant can  make  no  showing  of  record  on  the 
subject,  and  can  prove  that  bis  appeal  Is 
timely  only  by  filing  with  the  transcript  an 
affidavit  that  no  notice  of  entry  has  been 
served.  In  the  absence  of  notice,  the  stat- 
ute fixes  the  arbitrary  limit  at  six  months 
from  the  time  of  the  entry.  Jurisdiction  of 
such  appeals  taken  prior  to  that  time  and 
after  sixty  days  from  the  entry  must  there- 
fore depend  upon  matters  not  required  to 
be  of  record.  In  these  circumstances,  it 
seems  that  the  better  rule  Is  to  require  the 
respondent  If  he  desires  to  raise  the  ques- 
tion to  support  his  claim  by  alfidavlt  or 
other  evidence  showing  service  of  the  re- 
quired notice  of  entry  of  the  order  ap- 
pealed from  and  the  date  of  such  service.  . 

FosB  v.  Johnstone,  168  Cal,  119,  110  Pac.  2U4. 
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SMk  8 an e— Sane  —  Sane  —  Appeal  from 
«cw  trial  orderg — ^Notice  not  required  in 
0M«  of  appeal  from  new  trial  order. — ^Bell 
T.  Staaoke.  148  CaL  406,  99  Fac.  246. 

m.  Same— Same  — Same— Burden  apoa 
reapoadewt  (a  ahaw  acrrlce. — In  the  absence 
of  any  evidence  of  a  notice  to  appellant 
furnished  by  the  record,  the  burden  la  on 
the  respondent  to  show  that  notice  of  the 
entry  of  Judgment  or  order  was  grlven,  and 
the  time  thereof:  and  on  hla  failure  to  do  so, 
the  appeal  must  be  treated  as  having  been 
regularly  taken,  and  in  time. — Union  Lum- 
ber Co.  v.  Sunset  Road  Oil  Co.,  17  Cal.  App. 
4S0,  120  Pac.  44. 

222.  Where  the  respondent  on  appeal 
from  the  Judgment  to  the  district  court  of 
appeal  objects  to  any  review  or  considera- 
tion of  the  evidence  on  the  ground  that 
the  appeal  had  not  been  taken  within  alxty 
days  after  notice  of  the  entry  of  the  Judg- 
ment, It  ia  his  duty  to  furnish  proof  of  the 
service  of  the  notice  to  that  court,  which 
would  have  prevented  a  review,  of  the  evi- 
dence on  such  appeal.  (By  the  court  in 
bank,  on  petition  for  rehearing.) — Brown  v. 
Coffee,  17  Cal.  App.  S81,  121  Pac.  809. 

223.  Where  an  appeal  from  a  Judgment 
only  is  taken  under  the  new  or  alternative 
method,  sections  941a  and  941c,  post,  the 
question  of  the  evidence  to  support  the  find- 
ings can  be  reviewed,  where  the  appeal  was 
taken  "within  sixty  days  after  notice  of 
entry  of  Judgment,"  and  there  is  no  evi- 
dence in  the  record  of  any  notice  of  the  ren- 
dition of  the  Judgment  having  been  served 
on  the  defendant. — Rossi  v.  BeauUeu  Vine- 
yard, SO  Cal.  App.  770,  130  Pac.  201,  208. 

224.  Same — Same— Same — Llmltatioii  of 
review. — Where  a  party  wishes  to  take  ad- 
vantage of  the  fact  that  notice  of  the  entry 
of  the  Judgment  was  served,  for  the  pur- 
pose of  preventing  a  consideration  of  the 
evidence  on  appeal  from  the  Judgment 
taken  more  than  sixty  days  after  Its  entry, 
he  must  show  that  such  notice  was  served 
more  than  sixty  days  before  the  taking  of 
such  appeaL  Otherwise  the  appeal  will  be 
considered  as  having  been  taken  under  sec- 
tions 041a,  941b  and  941c,  post.  In  such  a 
case,  by  the  provisions  of  sections  941b  and 
941c,  post,  the  sufhclency  of  the  evidence  Is 
reviewable  In  the  same  manner  as  If  the 
appeal  bad  been  taken  within  sixty  days 
of  the  entry  of  the  Judgment  under  sec- 
tion 939,  poet. — Dennis  T.  Gordon,  108  Cat 
427,  125  Pac.  1003. 

235.  Same — Same  —  Same  —  Necessity  of 
aa4lee> — Where  there  Is  nothing  In  the  rec- 
ord from  which  the  appellate  court  can  de- 
termine whether  any  notice  of  entry  of 
judgment  or  order  was  given,  the  appeal 
will  be  treated  as  regularly  taken,  and  In 
time. — Union  Lumber  Co-  v.  Sunset  Road 
Oil  Co.,  17  Cal.  App.  462.  120  Pac.  44. 

sat.  Same— Same  —  Same  —  Relief  of  re- 
■pondent  after  JndaneBt.  not  allo«rr<I. — If 
the  respondent  desires  relief  after  judg- 
ment In  the  district  court  of  appeal  from 


the  consequences  of  his  omission  to  supply 
proof  of  a  service  of  $he  notice  of  entry  of 
the  Judgment,  which  he  offers  upon  a  peti- 
tion for  rehearing  In  bank,  he  should  have 
sought  that  relief  in  the  district  court  of 
appeal  having  original  Jurisdiction  of  the 
appeal,  and  of  all  questions  essential  to  Us 
decision;  and  the  court  in  bank  can  not 
sanction  such  Irregular  practice.  <By  the 
court  In  bank  on  petition  for  rehearing.) — 
Brown  v.  Coffee,  17  Cal.  App.  381,  121  Pac 
809. 

237.  Same— Same— Right  of  attorney  of 
record  of  deceased  person  to  take  an  ap- 
peal Is  limited  to  the  period  prior  to  the 
appointment  of  a  personal  representative 
of  the  decedent  and  ceases  when  such  ap- 
pointment is  made. — ^Deiter  v,  Kiser,  168 
Cal.  269,  110  Cal.  981,  988. 

238.  Same— fnie  tranaerlpt  en  appeal- 
Old  method  of  appeaL — ^AfRdavit  of  appel- 
lant that  transcript  Is  In  all  respects  true 
and  correct  can  not  take  the  place  of  the 
certificate  of  the  clerk  or  stipulation  of  the 
attorneys,  without  which  the  proceedings 
can  not  be  reviewed  on  appeal. — Snipslc  Co. 
V.  Riverside  Music  Co.,  6  Cal.  App.  116,  91 
Pac.  747. 

Aa  to  mode  of  prepamtlOB  of  transcript 
on  appeaL  and  the  giving  of  appellate  court 
inrlodletlaa  thcrHwder.  see  par.  178,  this 
note. 

an.  Same— Same  —  Same  —  Filing  tmn- 
sertpt— Chaniff  of  Wnne— Appeal  tntm  or- 
der,— Pendancy  of  appeal  from  order  deny- 
ing the  motion  for  change  of  venue,  prepar- 
ation of  bill  of  exceptions  thereon  and 
Intention  of  counsel  to  move  the  appellate 
court  that  the  same  be  Incorporated  in  a 
transcript  on  appeal  from  Judgment,  does 
not  excuse  failure  to  file  transcript  on  ap- 
peal from  the  Judgment  within  the  time 
prescribed,  and  appeal  from  the  Judgment 
may  be  dismissed  for  failure  to  Hie  such 
transcript. — ^Unlon  Lumber  Co.  V.  Metropo- 
lis Const.  Co.,  IS  Cal.  App.  684,  686,  110  Pac. 
888. 

SSO.  Same— Same— Same  —  Snme  —  Delay 
■nexcnsable  —  Dlsmlasal  of  appeal, — ^Whero 

the  delay  of  upwards  of  two  years  In  the 
filing  of  the  transcript,  after  the  perfecting 
of  the  appeal,  was  due  to  the  negligent  In- 
attention of  appellant's  attorneys  In  ob- 
taining a  restoration  of  the  record  of  the 
order  appealed  from,  under  the  act  of  June 
10,  1906,  such  delay  is  held  to  warrant  dis- 
missal of  the  appeal. — Bstate  of  Heywood, 
164  Cal.  818,  97  Fac.  886. 

An  to  dlomhwal  of  appeal  for  delay  In  fll- 

Ing  tranMerlpt,  see  pars.  141-lEO,  this  note. 

asi.  Snmf  '  Ham*  i  iBame  ■  .Snme^Mvoree 
action. — In  an  action  for  divorce  where  the 
wife  shows  she  Is  unable  to  pay  the  costs 
of  printing  the  transcript  and  has  an  appeal 
pending  from  her  motion  to  compel  the  re- 
spondent to  pay  her  money  for  the  same, 
the  appeal  from  the  Judgment  will  not  be 
dismissed  for  failure  to  file  the  transcript 
pending  the  determination  of  the  appeal 
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from  the  order. — ^Robinson      Roblnaon,  IBS 
CaL  App.  117,  110  Pac.  112. 

332,  Same — Same— Same  —  Same—  Tadw 
Rule  II.— The  forty-day  period  within 
which,  under  the  provlsLona  of  Rule  II,  the 
transcript  must  be  filed,  does  not  commence 
to  run  until  the  settled  or  a^uthenticated 
bin  or  statement  has  been  filed;  and  this 
Includes  any  proceeding,  looking  to  the  set- 
tlement of  such  a  bill,  actually  Inaugurated 
and  pending  undisposed  of,  and  not  aban- 
doned, regardless  of  all  questions  es  to 
■whether  the  proceedinR  can  ultimately  avail 
and  the  bill  be  legally  settled.— Dernham 
T.  Bagley,  151  Cal.  217,  90  Fac.  B43. 

A*  to  reqnireineni  that  transcript  shall 
complr  with  the  rnle»  of  the  snpreme  eonrt, 

see  Part  VIII.  this  note. 

233.  Same — Same— Same— Same— Same— 
Pendlnff  settlemeat  of  bill  or  atatemcnt. — 

In  order  to  come  within  the  operation  of 
the  rule,  the  bill  or  statement,  settlement 
of  which  Is  pending  undisposed  of,  must  be 
one  that  may  be  used  on  the  appeal. — Dern- 
ham  V.  Bagley,  IBl  Cal.  J19.  90  Pac.  643. 

234.  Same— Same— New  aad  alternative 
method  of  appeal— As  to  seaerally. — A  tran- 
script of  the  testimony  and  proceedings  pre* 
pared  under  section  S53a,  post,  in  lieu  of  a 
bill  of  exceptions  must  be  settled  and  al- 
lowed by  the  Judge  and  certified  by  him  to 
be  correct,  to  constitute  an  available  rec- 
ord on  appeal. — WllUama  t.  I^ne,  158  CaL 
40.  100  Pac.  S7S. 

236.  The  method  of  preparing  and  flUnff 
a  transcript  hereunder  Is  Independent  of 
the  method  of  perfocting  the  appeal  under 
the  provisions  of  sections  941  and  941a, 
et  seq.,  post;  and  the  method  provided  un- 
der section  063a,  post,  and  the  two  following 
sections  may  be  adopted,  whether  the  ap- 
peal is  perfected  under  the  old  or  the  new 
method;  and  conversely,  whether  perfected 
under  the  new  or  old  method,  th«  transcript 
may  be  prepared  and  filed  under  either 
method,  at  will.— Lang  v.  UUey  &  Thur- 
ston Co.,  161  Cal.  t9S,  110  Fac.  100. 

23C  Same— Same— Same— Not  tut  tm  emr~ 
Tcetncsa,^ — ^The  new  method  of  preparing 
records  on  appeal,  as  provided  by  sections 
063a,  963h  and  853c,  post,  does  not  require 
or  authorize  the  Judge  to  certify  to  the  cor- 
rectness of  any  papers  except  such  as  form 
part  of  a  transcript  designed  to  take  the 
place  of  a  bill  of  exceptions. — Knoch  T. 
Halzlip.  163  Cal.  20,  22,  124  Pac.  997. 

2ST.  Same — Same — Same — Evidence — Can 
not  be  considered  by  the  appellate  eonrt 
upon  appeals  taken  under  section  941a, 
post,  unless  eontalned  in  a  transcript  as 
provided  by  section  d63a.  post,  or  a  state- 
ment or  bin  of  exceptions  properly  au- 
thenticated.— Lane  v.  Tanner,  166  CaL  136, 
137,  103  Pac.  846. 

See  pars.  462-464,  this  note. 

238.  Same— Same— Same— Notice  of  en- 
try of  JndKment. — Upon  an  appeal  from  a 
judgment  aeainst  the  plalntlCC  in  an  action 


OKDBBS  RBVIBWABLS:  ON.  tPt.  II. 

for  services  taken  under  the  alternative 
method,  where  the  respondent  objected  to 
the  transcript  because  the  notice  of  the 
entry  of  the  Judgment  under  section  95Sa, 
post,  is  not  presented  on  time.  It  Is  held 
that  where  the  notice  given  was  a  ques- 
tion of  fact,  to  be  determined  by  the  Judge 
to  whom  the  transcript  was  given  for  cer- 
tification, and  if  the  respondent  wished  to 
object  to  its  authentication,  he  should  have 
presented  the  matter  upon  a  bill  of  excep- 
tions.—Hecker  V.  Baker,  19  Cal.  App.  667, 
668,  127  Pac.  654. 

See  pars.  216-226,  this  note. 

33fl.  Same— Same— Sam^— Preparation  of 
tranxcrlpt — As   to  generally,^ — The    act  of 

1907  (Stats.  1907,  p.  763)  providing,  by  sec- 
tion 941a,  post,  and  the  two  following  sec- 
tions, a  new  and  alternative  method  of 
perfecting  an  appeal,  is  entirely  Indepen- 
dent of  the  act  (Stats.  1907,  p.  750)  pro- 
viding a  new  and  alternative  method  of 
preparing  a  transcript  on  appeal;  and  af- 
ter an  appeal  has  been  perfected  hereunder, 
the  transcript  may  be  prepared  by  printing 
and  filing  the  same  under  the  provisions  of 
the  rules  of  the  supreme  court,  or  a  type- 
written transcript  may  be  prepared  in  the 
manner  prescribed  under  sections  9B3a. 
et  seq.,  post.— Lang  v.  Lilley  &  Thuraton 
Co.,  161  CaL  296,  119  Fac.  100. 

240.  Same — Same  —  Same  —  Coaatltntlon- 
allty  of  melbod  of. — The  provisions  relating 
to  the  preparation  of  a  transcript  un- 
der the  new  and  alternative  method  of  ap- 
peal are  not  unoonstltutlonal  because  of 
the  omission  to  make  provision  tor  service 
of  the  notice  filed  with  the  clerk,  that  ap- 
pellant intends  to  appeal,  etc. — Estate  of 
McPhee,  164  Cal.  391,  97  Pac.  891,  878. 

See,  also,  para.  210,  211,  287,  this  note. 

241.  Same — Same — Same  —  Order  on  mo- 
tion to  ckange  place  of  trial — Rnles  of  eonrt. 

— Such  a  motion  being  heard,  at  least  in 
part,  on  afildavlts,  to  perfect  an  appeal  from 
the  order,  attempted  under  the  new  and  al- 
ternative method  of  appeal  bj  ft  notice  aa 
required  by  section  B41b,  post.  It  la  iieoea- 
aary  to  follow  up  such  a  notice  hy  the 
method  prescribed  in  sections  963a,  et  seq., 
post,  or  by  that  prescribed  by  Rule  XXIX 
of  the  supreme  court;  and  where  the  ap- 
pellant did  neither,  the  ordinary  practice 
would  be  dismissal  of  the  appeal  for  want 
of  a  proper  transcript,  or  an  affirmance 
tor  the  same  reason,  but  jurisdiction  having 
been  acquired  by  the  notice,  under  the  no- 
tice prescribed  by  section  941b,  post,  the 
order  will  be  afllrmed  for  lack  of  a  record 
showing  error. — Hibernla  Sav.  &  L.  Soie.  T. 
Doran.  161  CaL  119,  118  Pac  626. 

242.  Saasc- Same  — Bzccptlen  to  saB- 
cleBcy  of  anrctlea— Oa  appeal  to  anperlor 
eonrt. — Where  upon  appeal  from  a  Justices' 
court  to  the  superior  court  the  respondent 
excepted  to  the  sufficiency  of  the  sureties 
upon  the  appeal  bond,  and  the  appellant 
gave  notice  of  justification  of  the  sureties 
and  of  the  time  set  therefor,  which  waa 
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more  than  five  days  after  the  service  of  the 
notice  of  exception,  such  delayed  notice  was 
ineffectual  to  confer  Jurisdiction  of  the  ap- 
peal upon  the  superior  court,  and  upon  Its 
dismissal  of  the  appeal  a  writ  of  review  will 
not  He  to  annul  Its  action. — Randall  v.  Su- 
perior Court,  19  Cal.  App.  184,  124  Pac.  1068. 

245.  Same — Same — Same — JastlUcatlon  of 
■flretlea  on  appeal  bond— Notice  of. — Where 
a  notice  for  the  Justification  of  the  sureties 
on  an  appeal  bond  and  the  time  set  therefor 
Is  more  than  flve  days  after  service  oC  the 
notice  of  exception,  this  la  beyond  the  time 
authorized  by  statute,  and  such  notice  Is 
Ineffectual  to  preserve  the  rights  of  the 
parties  upon  the  appeal. — -Randall  v,  Su- 
perior Court,  19  Cal.  App.  184,  124  Pac.  106S. 

244.  Notice  of  nppeal — Old  method  of  ap- 
peal—In seneral- A*  to  necenity  for  serv- 
ice of. — In  order  to  confer  Jurisdiction  upon 
the  appellate  court,  all  parties  to  the  con- 
troversy, whose  interests  would  be  Injuri- 
ously affected  by  a  reversal  of  the  Judg- 
ment, must  be  served  with  notice  of  the 
appeal. — Mannix  v.  Tryon,  162  Cal.  3S,  91 
Pac.  983. 

Aa  tm  parties  eatltled  t»  MOtlee,  see  notes 
IS  Ann.  Cas.  181;  21  Ann.  Gas.  1277. 

As  te  ttee  for  UIbk  ■•tfcc.  see  note  t 
Ann.  Caa  721. 

246.  Prior  to  amendment  of  1907  the  no- 
tice of  appeal  was  required  to  be  served  as 
well  as  filed  sixty  days  after  the  entry  of 
an  order  and  notice  filed  but  not  served 
within  that  time  was  not  sufficient  to  con- 
fer Jurisdiction  upon  the  appellate  court. — 
Davey  v.  Mulroy,  7  Cal.  App.  1,  6,  98  Pao. 
297;  Carr  T.  Stern,  17  Cal.  App.  401,  120  Pac. 
85. 

246.  Prior  to  the  adoption  of  the  new  and 
alternative  method  of  appeal,  the  plaintiff 
who  appealed  from  a  Judgment  dlsmlsslnB 
hlB  complaint  under  the  UoS)nerney  Act  to 
quiet  title,  as  against  certain  defendants 
who  appeared  therein,  was  not  required  to 
serve  notice  of  appeal  upon  all  the  world, 
but  only  upon  those  who  appeared  from  the 
record  to  be  adverse,  that  is,  those  who 
personally  appeared. — Potrero  Neuvo  Land 
Co.  V.  All  Persons,  165  Cal.  377,  101  Pac.  12. 

347.  Same — Same — Same  —  Addreu. — Not 
necessary;  but  If  used  limits  the  notice. 
Thus,  where  addressed  to  an  attorney  of 
heirs  who  were  petitioners  for  distribution, 
on  ftdmission  of  service  by  such  attorney 
binds  only  such  heirs,  and  does  not  bind 
others  represented  by  the  same  attorney. — 
Estate  of  Pendergast,  143  Cal.  137,  76  Pao. 
962;  also,  Burnett  v.  Piercy,  149  Cal.  182,  86 
Pac.  603. 

348.  Same— Same — Sane  —  AdmieivloR  of 
■crvice  of. — An  attorney  for  several  adverse 
parties  to  an  appeal,  may  limit  his  admis- 
sion of  service  to  one  or  more,  and  when 
this  is  done  such  admission  of  service  can 
not  bind  the  parties  omitted  therefrom. — 
Burnett  v.  Plercy,  149  Cal.  182,  86  Pac.  603. 
following  doctrine  in  Estate  of  Pendergast, 
143  Cal.  188,  76  Pao.  962. 


MS.  Same  —  Same  —  Same  —  Dealh  of  mm 
adverse  party  does  not  obviate  the  neces- 

slty  of  service  of  the  notice,  but  such  serv- 
ice must  be  made  upon  the  persona]  repre- 
sentutlve  of  the  deceased,  and  failure  to 
make  such  service  within  the  statutory  time 
results  in  the  loss  of  the  right  of  appeal. — 
Bell  V.  San  Francisco  Sav.  Union,  163  Cal. 
70,  94  Pac.  226. 

260.  The  death  of  an  adverse  party  to 
such  an  appeal,  terminates  the  authority  of 
his  attorney,  and  service  of  the  notice  of 
appeal  upon  such  attorney  Is  not  effectual, 
so  far  as  his  Interests  are  concerned. — Bell 
v.  San  Francisco  Sav.  Union,  168  Cal.  69,  94 
Pac.  226. 

351.  flamr  floMit  Tlnmr  flamit  —  Nceea- 
■Itr  of  service  of  OK  perooaal  reprcaeata- 

tlvc. — If  the  appellant  is  unable  to  procure 
the  appointment  of  a  personal  representa- 
tive and  to  serve  the  same  within  the  statu- 
tory time,  his  appeal  is  lost. — Bell  v.  San 
Francisco  Sav.  Union,  168  Cal.  70,  94  Pac. 
226. 

202.  Same — Same — Same — Delay   la  glv- 

log. — Where  the  notice  of  appeal  was  from' 
a  Judgment  and  an  order  denying  a  new 
trial,  and  more  than  six  months  had  elapsed 
after  entry  of  the  Judgment,  the  appeal 
therefrom  can  not  be  considered. — Chase  v. 
Holmes.  19  Cal.  App.  670,  127  Pac.  662. 

3BS.  Some — Same— Same  —  Dfsmleeal  for 
failure  to  serve  adverse  party. — The  ques- 
tion as  to  whether  the  party  not  served  is 
"adverse"  within  the  meaning  of  section 
940,  post,  is  to  be  determined  from  an  exam- 
ination of  the  record  Itself,  and  an  affidavit 
dehors  such  record  can  not  be  considered.— 
Bell  T.  San  Francisco  Sav.  Union,  1S8  Cal. 
78,  94  Pac.  225. 

As  to  diamlaaal  gnonllrt  sea  Fart  ni, 
this  note. 

254.  The  supreme  court  necessarily  de* 
termlned  that  a  co-defendant  was  an  ad- 
verse party,  within  the  meaning  of  section 
940,  post,  in  dismissing  an  appeal  from  the 
Judgment,  taken  by  the  other  co-defendant, 
on  the  ground  of  failure  to  serve  the  notice 
of  appeal  on  his  co-defendant. — Johnson  v. 
Phenlx  Ins.  Co.,  162  Cal.  197,  92  Pac.  182. 

2S6.  While  It  is  essential  that  all  whose 
interests  are  adverse  to  the  reversal  of  the 
order  must  be  served  with  notice  of  appeal, 
if  the  Judgment  may  be  modified  in  any 
manner  favorable  to  the  appellant  without 
injuriously  affecting  the  interest  of  the 
party  not  served,  the  appeal  will  not  be  dis- 
missed: but  the  court  will  "decide  the  case 
with  respect  to  the  Interests  of  the  other 
parties,  so  far  as  it  may  be  done  without 
injuriously  affecting  the  interests  of  the 
party  not  served. — Bell  v.  San  Francisco 
Sav.  Union,  158  Cal.  71,  94  Pac.  225. 

26tt.  Same — Some — Some — Same— Borden 
of  proof  Is  upon  the  respondent,  moving  to 
dismiss  an  appeal  for  want  of  service  of 
notice  of  appeal  upon  an  adverse  party,  to 
show  from  the  record  that  the  party  not 


Digitized  by 


ine 


AFPBAL-^UDOMBNTS  AKO  ORDBIU  BBTIEWABLB  OK. 


tPt.II. 


served  wu  adverse  In  Interest,  reqalrlnff  to 
be  served,  and  where  the  record  falls  to 
dhow  aArmatlveljr  that  the  party  not  served 
was  adverse,  the  motion  to  dismiss  will  be 
denied.— NUes  T.  Oonsalea,  161  Cal.  96,  SS 
Pae.  74. 

9BT.  8aa>^'"Saie  Baiiie  gate  —  Im  mti- 
vaace  of  bcarlac  on  merits. — ^Where  the  de- 
termination of  the  question  aa  to  whether 
all  adverse  parties  were  served  with  notice 
of  appeal  as  required  necessitates  an  exam- 
ination of  the  record  on  appeal,  the  appeal 
will  not  be  dismissed  in  advance  of  the 
hearing  on  the  merits. — Qulat  v.  Michael. 
ISS  Cat.  sec,  »S  Pae.  658. 

208.  Same — Same — Same — Effect  of  fall- 
are  to  slve  or  serve. — Where  the  defendant 
grave  no  notice  of  appeal,  either  from  the 
order  striking  the  statement  of  the  case 
from  the  flies  or  dtsmtsslnff  the  motion  for 
a  new  trial,  conceding  the  orders  to  have 
been  the  subject  of  appeal,  In  the  absence 
of  any  appeal  therefrom,  the  action  of  the 
trial  court  In  making  them  can  not  be  re- 
viewed on  appeal. — De  Mitchell  v.  Croake, 
10  CaL  App.  64S,  119  Pac.  946.  947. 

aSfc    8am^-8ame    Same    Form  of.  raf- 

lleicner  of. — Where  In  the  complaint  and 
Judgment  the  name  of  the  defendant  Is 
stated  to  be  "Board  of  Regents  of  the  Uni- 
versity of  the  State  of  California,"  and  the 
notices  of  appeal  state  that  the  appeals 
are  taken  by  the  defendant,  and  Its  true 
name  la  "Regents  of  the  University  of  Cali- 
fornia," a  motion  to  dismiss  the  appeals  be- 
cause of  this  discrepancy,  claiming  that 
there  Is  no  appeal  on  behalf  of  the  party 
named  In  the  complaint  and  Judgment  as 
the  defendant  Is  without  merit.  The  name 
as  given  in  the  complaint  and  Judgment  la 
a  misnomer.  The  true  name  Is  that  given 
In  the  notices  of  appeal  (Stats.  1867-68, 
p.  162).  The  misnomer  in  this  case  Is  wholly 
Immaterial. — ^Webster  v.  Board  of  Rerenti, 
161  Cal.  706.  126  Pac.  974,  975, 

aeo.  Same— Same — Same— Mistake  tm  no- 
tice mm  to  date  of  order  or  Jadsmcat  ap- 
pealed from,  does  not  invalidate  the  ap- 
peal where  there  Is  a  description  of  the 
order  or  Judgment  referred  to  in  other 
parts  of  the  notice  sufficient  to  identify  It. 
— Foas  T.  Johnstone,  168  Cal.  119,  110  Pac. 
294. 

Ml.  Baaia  Wam»  -flame— VolHatwry  ap- 
vcaraace. — While  the  voluntary  appearance 

of  an  adverse  party  may  confer  Jurisdic- 
tion to  consider  the  appeal,  such  appear- 
ance mast  be  within  the  statutory  time  to 
give  the  notice  of  appeal;  and  a  voluntary 
appearance  after  the  lapse  of  such  time  is 
Ineffectual  for  the  purpose. — Bell  v.  San 
Francisco  Sav.  Union,  158  Cal.  70,  94  Pac, 
225, 

36S.  Same— Same— Same— Same— StlpDla- 
tlac  appeal  kas  beca  perfected,^ — Following 
Carey  v.  Brown,  68  Cal.  180,  and  Valley 
Lumber  Co.  T,  Strucic,  146  Cal.  268,  80  Pac. 
405,  It  la  held  that  a  stipulation  that  an  ap- 


peal has  been  perfected  constitutes  an  ap- 
pearance by  all  respondents  bound  thereby, 
and  precludes  dismissal  for  want  of  service 
of  notice  of  appeal  upon  any  of  them. — 
Burnett  v.  Pterey.  149  Cal.  1S4,  l(  Pae.  60S. 
See  par.  166,  this  note. 

MS.   Same    Wame   Same  — Waiver  —  Of 

Mtlec — ^In  order  to  vest  Jurladlotlon  In  the 
appellate  court  the  notice  of  appeal  must 
be  both  served  and  filed  within  the  time  al- 
lowed for  the  taking  of  the  appeal,  and  If 
the  notice  has  not  been  served  within  the 
time  required  by  law,  the  appellate  court 
has  no  Jurisdiction  of  the  case,  and  Juris- 
diction can  not  be  conferred  by  a  waiver 
made  after  the  time  for  taking  the  appeal 
baa  expired.— NIlea  v.  Oonsales,  1(2  Cal.  93, 
92  Pac.  74. 

SOA.  The  court,  in  followlns  cases  dtad, 
■eema  to  adopt  the  principle  that  the  notice 
of  appeal  itself  may  be  the  subject  of  a 

distinct  waiver  In  the  same  way  that  a 
summons  in  an  action  may  be  waived;  1.  e., 
by  appearance  In  person  or  by  attorney  In 
court.— Burnett  T.  Plercy,  149  CaL  182,  86 
Pac.  608. 

28B.  Same— Same— Same — Same — Stlpalo- 
tloa  waiving  service. — Service  of  notice  of 
appeal  upon  all  adverse  parties,  within  the 
time  prescribed,  la  necessary  to  vest  the 
appellate  court  with  Jurisdiction  of  the 
cause,  and  failure  to  comply  with  this  re- 
quirement can  not  be  cured  by  a  written 
stipulation  waiving  such  service,  entered 
into  after  the  expiration  of  the  statutory 
time. — ^NUes  T.  Oonsales,  152  Cal.  91,  91  Pao. 
74. 

See  par.  262,  this  note. 

Md.  Saaic — Same— Same  —  Editorial  aote 
—Wide  difference  between  waiver  of  aerv- 
Ice  of  notice  and  waiver  of  aotlee. — "Waiver 
Implies  consent  and  consent  may  excuse 
error  or  omission,  but  can  not  confer  Ju- 
rladlction.  Yet.  to  say  that  an  appeal  may 
be  perfected  by  the  mere  appearance  of  a 
party  In  the  appellate  court,  by  attorney, 
without  any  notice  of  appeal  at  all.  Is  to 
confer  Jurisdiction  by  consent,  and  Is  dia- 
metrically opposed  to  the  well  settled  doc- 
trine ,  ,  ,  that  appeals  being  creatures 
of  statute  must  be  perfected  In  the  manner 
prescribed," — Hayne  New  Trial  and  Appeal, 
p.  1146,  rev.  ed.  |  210, 

267.  Moreover,  it  is  to  be  observed.  a« 
pointed  out  elsewhere  by  the  editor  of  the 
revised  edition  of  Hayne  on  New  Trial  and 
Appeal  (1 210,  note  46)  "that  In  all  the 
cases  where  a  stipulation  Is  relied  upon,  it 
is  to  the  general  effect  that  the  appeals 
have  been  duly  taken  and  perfected,  follow- 
ing the  general  character  of  the  stipulation 
In  that  the  thing  required  to  be  done  has 
been  done,  not  that  it  may  be  omitted.  In 
this  sense  only  has  It  ever  been  held  that 
even  service  of  the  notice  might  be  dis- 
pensed with." 

MS.  Same— Same— ^AdTcrac  party**— Who 
la— Aa  to  ffcncnUly,. — The  record  and  the 
record  only  must  be  looked  to  to  determine 
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who  is  an  "adverse  party." — cyRourka  t. 
Finch,  S  CaL  App.  26S,  2CS,  it  Pac  784. 

269.  An  "adverse"  party  within  th« 
meaniner  of  this  section,  means  a  party 
whose  Interest  in  relation  to  the  subject  of 
the  appeal  is  In  conflict  with  a  reversal  of 
the  order  or  the  decree  appealed  from,  or 

the   modification   sought   by   the  appeal.  

Mannix  v.  Tryon.  152  Cal.  33,  91  Pac.  988, 

270.  An  "adverse  party"  within  the  mean- 
ing of  this  section  1b  one  "whose  Interest  in 
the  subject-matter  of  the  appeal  is  adverse 
to  or  will  be  affected  by  the  reversal  of  the 
Judgment  or  order  from  which  the  appeal 
was  taken."— Bell  v.  San  Francisco  Sav. 
Union,  16S  .Cal.  71,  94  Pao.  226. 

271.  The  adverse  party  upon  whom  no- 
tice of  appeal  Is  to  be  served  U  the  party 
who  appears  by  the  record  to  be  adverse, 
and  the  record  to  be  construed  for  that  pur- 
pose is  the  record  in  the  proceedings  in 
which  the  appeal  la  taken. — McKenzle  v. 
Hill,  9  Cal,  App.  78,  80,  98  Pao.  66. 

272.  Whether  a  certain  person  Is  an  "ad- 
verse" party  to  an  appeal  must  be  deter- 
mined by  an  examination  of  the  relative 
positions  of  the  party  on  the  record  and 
the  afllrmatlons  In  their  pleadings.  Every 
party  whose  Interest  In  the  subject-matter 
of  the  appeal  la  adverse  to  or  will  be  af- 
fected by  the  reversal  or  modlflcatlon  of  the 
order  of  Judgment  from  which  the  appeal 
has  been  taken  Is  an  "adverse  party,"  Ir- 
respective of  the  question  whether  he  ap- 
pears upon  the  face  of  the  record  in  the 
attitude  of  plalntin  or  defendant  or  inter- 
vener.— Ford  V.  Cannon.  6  Cal.  App.  185,  187, 
89  Pac.  1071. 

278.  Same  —  Same  —  Same  —  Am  •'adverse 
party"  wUhla  the  Kcaalnv  mt  aeetloa  940, 
pMt.  Is  one  whose  Interest  In  the  subject- 
matter  of  the  appeal  ia  adverse  to,  or  will 
be  affected  by,  the  reversal  or  modification 
of  the  Judgment  or  order  from  which  the 
appeal  has  been  taken. — Bell  v.  San  Fran- 
cisco Sav.  Union,  153  Cal.  64,  71,  94  Pac 
225. 

374.  Same  —  Same  — Same  —  Burden  o( 
■bowlns  party  m»t  served  Is  adverse  la  upon 
the  party  who  moves  to  dismiss  the  appeal 
on  that  ground,  and  where  the  record  falls 
to  show  that  the  party  not  served  Is  ad- 
verse to  the  action  In  the  lower  court,  the 
motion  to  dismiss  will  be  denied. — Potrero 
Neuvo  Land  Co.  v.  All  Persons,  166  Cal.  872. 
101  Pac.  12. 

275.  .*lame  —  Same  —  Same  —  DefaalttnK 
partieN  defendant  are  not  adverse  to  other 
defendants  when  there  Is  no  joint  relation 
between  them  alleged,  a  judgment  against 
each  being  In  such  case  several  and  inde- 
pendent.— Potrero  Neuvo  Itand  Co.  v.  All 
Persons,  156  Cal.  372,  101  Pac.  12. 

S7V.  Sam^-Samc — Sam*— ForeclMnre  mt 
lalwrer'a  llea.^ — On  appeal  by  the  owner 
from  a  judgment  of  foreclosure  of  liens  In 
favor  of  laborers  employed  by  a  contractor 
fratherlng  tan  bark,  where  there  was  a 
personal   judgment   for  the   full  amount 


against  such  contractor,  the  latter  Is  not 
an  adverse  party,  roQulrlng  to  be ,  served 

with  notice  of  appeal. — Qulst  T.  Sandman. 
164  cal.  750,  99  Pac.  204. 
See  par.  283,  this  note. 

377.  Sam^— Same— Same— ForeeloalnK  nte- 

chanlcs*  lien. — On  an  appeal  by  the  owner 
from  a  judgment  of  foreclosure  In  an  action 
to  forecloae  a  mechanics'  Hen  by  a  sub- 
contractor against  the  original  contractor 
and  the  owner,  who  had  retained  in  his 
hands  a  part  of  the  amount  due  on  the  con- 
tract, sufficient  to  satisfy  plaintiff's  demand, 
judgment  being,  besides  that  of  foreclosure 
of  the  lien  appealed  from,  against  the  eon- 
tractor  for  the  full  amount  claimed,  and 
also  for  the  docketing  of  any  deficiency  that 
might  arise  after  the  sale  of  the  lot  and  ap- 
plication of  its  proceeds  to  the  payment  of 
the  amount  adjudged,  it  was  held  that 
the  original  contractor  was  not  Interested 
in  the  reversal  of  the  Judgment  of  foreclo- 
sure against  the  owner,  alone  appealed 
from,  and  was  not  an  "adverse"  party 
within  the  meaning  of  this  section,  requir- 
ing to  be  served  with  notice  of  appeal. — 
Manniz  v.  Tryon,  162  Cal.  II,  91  Pae.  911. 
See  par.  281,  this  note. 

378.  Same  —  Same  —  Same  —  Jndsment- 
dcblor  who  did  not  participate  In  proceed- 
ings supplementary  to  execution  In  which 
an  order  was  entered  against  a  garnishee, 
is  not  an  adverse  party  on  appeal  by  the 
garnishee  from  such  order. — McKenzle  v. 
Hill.  9  Cal.  App.  78.  80,  98  Pac.  55. 

278.  Same — Same — Same — Order  denying 
motion  for  new  trial. — Notice  of  appeal  need 
be  served  only  on  the  parties  who  were  ad- 
verse to  the  motion  in  the  court  below, 
and  where  the  record  falls  to  show  that  a 
party  participated  In  the  proceedings  lead- 
ing up  to  the  settlement  of  the  statement, 
or  gave  or  received  notice  of  Intention  to 
move  for  a  new  trial,  or  appeared  upon  the 
hearing  of  the  motion,  either  in  favor  or 
In  opposition  to  the  granting  of  the  motion, 
a  motion  to  dismiss  the  appeal  for  failure 
to  serve  such  party  will  be  denied. — Nlles 
V.  Gonzales,  1B2  Cal,  96,  92  Pac.  74. 

As  to  change  of  rnle  a*  to  appealability 
of  orders  denying  new  trial,  aee  par.  I,  this 

note,  and,  post,  j  963  and  note. 

280.  Such  notice  need  be  served  only  on 
the  parties  who  were  adverse  to  the  motion 
in  the  trial  court,  and  one  who  was  neither 
a  moving  party  to  the  motion,  nor  served 
with  notice  of  intention  of  the  motion,  or 
otherwise  made  a  party  thereto,  need  not 
be  served  with  notice  of  appeal. — Nlles  v. 
Gonzales,  155  Cal.  360,  100  Pac.  1080. 

281.  ■tnme — Snm* — Siimr — Pcraons  to  be 
sen-cd. — Where  an  action  was  begun  !n  the 
justices'  court  against  two  defendants  who 
answered  separately,  and  Judgment  ren- 
dered against  only  one.  from  which  such 
defendant  appealed,  bis  notice  of  appeal 
need  be  served  only  on  the  plaintiff  below, 
since  the  defendant  against  whom  no  judg- 
ment was  rendered  was  not  an  adverse 
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party. — Jackaon  v.  Superior  Court,  20  Cal. 
App.  838,  129  Pac.  948. 

282.  Snme  —  Same  —  Same  —  Specific  per- 
formaace  of  eontraet  to  sell  and  conTcr  real 
estate.^ — Where  a  decree  ffrants  a  party  to 
the  action  certain  substantial  rights  of 
which  she  might  be  deprived  upon  a  rever- 
sal, upon  any  conceivable  modlflcatlon  of 
the  Judgment,  she  le  an  adverse  party  within 
the  meaning  of  this  section,  and  should  be 
served  with  notice  of  appeal  from  the  judg- 
ment.— Nlles  V.  Oonzales,  152  Cal.  94.  92 
Pac.  74. 

283.  Same  —  Same  —  Same— Upon  an  ap- 
peal by  owaers  from  Judgment  forecloslag 
lien  upon  property  the  contractor  for  whom 
the  lien  claimants  performed  the  work  and 
against  whom  a  personal  Judgment  was  ren- 
dered Is  not  an  adverse  party  so  as  to  re- 
quire service  of  the  notice  of  appeal  upon 
him. — Quist  V.  Sandman,  164  Cal.  748,  760, 
99  Pac.  204. 

See  pars.  276.  277,  this  note. 

2S4*  Same— New  and  alternative  method 
of  appeal— Notice  of  appeal  not  required  to 
be  served  on  advertie  party, — By  the  terms 
of  this  section  an  appeal  la  duly  perfected 
upon  following  the  provisions  of  section 
941b,  post,  and  no  notice  to  the  adverse 
party,  and  no  undertaking  Is  required,  as  In 
sections  940  and  941,  post. — Carr  v.  Stern,  17 
Cal.  App.  402,  120  Pac.  36.  See  Watson  v. 
Dlngley,  14  Cal.  App.  88,  111  Pac.  106:  Lang 
V.  Lllley  &  Thurston  Co.,  161  Cal.  296,  119 
Pac.  100. 

286,  A  party  to  an  action,  being  con- 
structively in  court  during  its.  pendency, 
may  be  required  to  take  notice  of  an  appeal, 
as  a  part  of  the  proceedings,  without  in- 
volving a  violation  of  any  of  his  constitu- 
tional rights;  and  having  notice  In  law  that 
notice  might  be  filed  within  a  specified 
'time,  he  is  bound  in  law  to  take  notice  of 
Its  actual  filing  within  tliat  time. — ^Estate 
of  HcPhee,  164  Cal.  391.  97  Pac  878. 

286.  Although  there  was  a  notice  to  the 
clerk  requesting  the  preparation  of  a  tran- 
script on  appeal,  being  the  notice  provided 
for  by  section  9S3a,  post,  this  section  does 

not  provide  for  a  notice  of  appeal,  and  a 
notice  given  under  It,  in  the  form  there 
prescribed  and  without  other  appropriate 
words,  is  not  a  good  notice  of  appeal. — 
Marcuccl  v.  Vowlnckel.  164  Cal.  693,  130 
Pac.  430,  432, 

28T.  Same — .Snme— Same— "Dae  process  of 
law." — The  new  and  alternative  method  of 
appeal  here  provided  does  not  operate  to 
deprive  a  party  of  his  property  without 
due  process  of  law,  merely  because  it  falls 
to  make  provision  for  the  service  of  a 
noties  of  appeal  upon  such  person, — Estate 
of  McPhee,  164  Cal.  390.  97  Pac.  878. 

As  to  coMtltutlonalltr  of  provlaloa  for 
appeal  by  the  new  and  alteraatlve  methodt 

see  pars.  210.  211,  240,  this  note. 

288.  Same  —  Same  —  Same  —  )*TavlBe«  of 
Irgtolatne. — The   method  of  appeal   is  a 


matter  within  tha  axcluslve  province  of  the 
legislature  to  determine,  and  that  branch  of 
the  government  may  prescribe  a  method 
for  taking  an  appeal  without  service  of 
notice,  without  violating  any  provision  of 
the  constitution. — Estate  of  UcPhee,  154 
Cal.  391,  97  Pac.  878. 

380.  Same— Bond  or  nadcrtaklav  M  ap- 
peal— Old  method  Of  appeal— la  general. — 

Undertaking  on  appeal  was  an  Indispensa- 
ble prerequisite  necessary  to  the  perfection 
of  an  appeal  before  the  adoption  of  the 
new  and  alternative  method. — Carr  v.  Stern, 
17  Cal.  App.  401,  120  Pac.  36. 

As  to  ■ndertaklag  on  appeal  generaUy, 

aee^  post.  g|  942,  946,  947  and  notes. 

290.  Giving  of  a  three  hundred  dollar 
bond  upon  appeal  from  an  order  denying 
motion  to  set  aside  an  order  directing  exe- 
cution to  Issue  does  not  stay  proceedings 
upon  the  original  judgment. — Weldon  v. 
Rogers,  154  Cal.  632,  637,  98  Pac.  1070. 

281.  Same— Sam^— Snme— Amount  of,  to 
he  fixed  by  trial  court. — Amount  of  under- 
faking  required  by  section  942.  post,  must 
be  fixed  by  trial  court  and  the  supreme 
court  has  no  Jurisdiction  to  fix  the  same. 
If  the  trial  cOurt  refuses  to  fix  the  amount 
of  the  undertaking,  the  remedy  is  man- 
damus.— Doudcll  V.  Shoo,  158  Cal.  60,  109 
Pac.  «15. 

See  pars.  363,  354,  this  note. 

S92.  Amount  of  undertaking  required  by 
section  945,  post,  must  be  fixed  by  the  trial 
court  and  the  supreme  court  has  no  Juris- 
diction to  fix  the  same.  If  the  trial  court 
refuses  to  fix  the  amount  of  the  undertak- 
ing, the  remedy  Is  mandamus. — Doudell  v. 
Shoo.  158  Cal.  50,  109  Pac.  615. 

293,  Amount  of  bond  not  fixed  by  court, 
it  fails  to  effectuate  a  stay  of  execution 
and  is  without  any  consideration  whatso- 
ever to  support  the  sureties'  promise. — 
United  States  Fidelity  A  Q.  Co.  v.  More,  165 
Cal.  416,  417.  101  Pac.  802. 

294.  Same  —  Same  —  Same  — ftamc  Wna 
damns  will  He  to  eompel  the  trial  Judge  to 
fix  the  undertaking  as  provided  In  section 
946,  post.— Gordan  v.  Graham,  163  Cal.  297, 
299,  95  Pac.  145. 

See  par.  355.  this  note. 

2S0.  Same  —  Same — Same— Same—  Inade- 
quacy of  the  amount  will  not  defeat  the 
appeal. — Estate  of  Sutro,  162  Cal.  266,  92 
Pac.  486,  92  Pac  1027. 

aSO*  Saaw  —  Same  —  Same — fnmc  Jndg 
meat  mmd  aew-trlal  •rdeiw.Oae  uadertak- 
tmg.  In  the  sum  of  three  hundred  dollara,  is 
sufficient,  the  effect  being  that,  for  all  the 
purposes  of  the  undertaking,  the  appeals 
from  the  Judgment  and  order  constitute 
practically  one  appeal  only;  but  Its  recitals 
must  refer  to  each  of  the  appeals,  and  show 
that  it  Is  given  in  consideration  of  both. 
If  it  recites  only  one,  the  other  appeal  will 
be  dismissed,  as  being  unperfected,  for  want 
of  an  undertaking. — Buchner  T,  Malloy,  162 
Cal.  486.  92  Pac.  1029. 
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2ff7.  Same — Same— Same — Same — Samr  — 
AmbisHltT'  coaatracd. — Where  an  undertak- 
ing recites  both  appeals,  and  shows  that  It 
is  ffiven  In  consideration  of  both,  and  un- 
dertakes to  pay  "all  damatrea  and  costa 
which  may  be  awarded  on  the  appeal  or  on 
a  dismissal  thereof,"  the  word  "apnoal"  here 
used  Ih  to  be  construed  as  referring  to  the 
whole  appeal  .previously  mentioned  and  de- 
scribed, vis.,  the  appeal  from  both  Judsment 
and  order,  and  Is  sufllctent. — Buchner  v. 
Malloy,  152  Cal.  <86,  92  Pac.  1029. 

29H.  Same— Same  — Same— Appeal  from 
money  Jadvment. — Section  942,  post,  makes 
provision  for  an  undertaklngr  on  appeal 
aolely  from  a  Judgment  for  the  payment 
of  money,  and  Is  Ineffectual  on  an  appeal 
from  a  purely  negative  order  giving  leave 
to  carry  the  former  judgment  Into  execu- 
tion, and  an  ex  parte  Judgment  rendered 
thereon  against  the  sureties  who  executed 
It,  is  void.— Weldon  v.  Rogers,  154  Cal.  635, 
98  Pac.  1070. 

See  pars.  30S-306,  this  note. 

SOO.  Some  —  Same  —  Same— Same-  -Jadar- 
meat  on  nndertakini;. — A  Judgment  upon  an 
undertaking,  such  as  Is  herein  prescribed, 
against  an  appellant  who  had  not  signed 
or  executed  such  undertaking,  and  against 
whom  no  new  proceeding  or  action  had 
been  instituted,  and  no  summons,  notice,  or 
other  process  served  upon  him,  is  a  Judg- 
ment without  Jurisdiction,  and  not  only 
erroneous,  but  wholly  void. — Weldon  T. 
Rogers,  164  Cal.  635,  98  Pao.  1070. 

SOO.  game— Same  Same— Constrnetton  mt 
■tatntc. — The  provisions  of  section  954,  post, 
do  not  apply  to  an  appeal  from  the  Justices' 
to  the  superior  court. — Bergevin  v.  Wood, 
11  Cal.  App.  643,  649,  106  Pac.  935. 

301.  Same  —  Same— Same— Flllns  of  un- 
dc-rtaklaK  wlthla  Ave  days  after  service  of 
notice  of  appeal  Is  essential  to  the  Juris- 
diction of  the  appellate  court,  and  being 
Jurisdictional,  it  does  not  matter  in  what 
way  the  failure  la  suggested  to  the  court. — 
Continental  Building  &  L.  Assoc.  v.  Beavar, 
6  Cal.  App.  116,  91  Pac.  666. 

302.  Under  the  new  method  of  perfecting 
an  appeal  as  provided  by  the  amendments 
of  1907,  It  is  not  necessary  In  order  to  per- 
fect an  appeal  to  file  an  undertaking  guar- 
anteeing the  payment  of  damages  and  coats 
or  to  make  a  deposit  with  the  clerk. — 
Russell  v.  Banks,  11  Cal.  App.  450,  451,  105 
Pac,  261. 

303.  Same  —  Same  —  Same  —  Jndgment 
aKalBMt  iinrctieii. — Section  942,  post,  provides 
for  an  undertaking  and  for  an  ex  parte 
Judgment  thereon  against  the  sureties  only 
upon  appeals  from  a  Judgment  or  order 
directing  the  payment  of  money  and  an 
order  denying  a  motion  to  recall  an  execu- 
tion can  not  be  considered  such  an  order. 
Therefore  an  undertaking  given  upon  an 
appeal  from  the  order  refusing  to  recall 
the  execution  and  stipulating  that  Judg- 
ment might  be  taken  agaln.-;t  the  sureties 
upon  motion,  etc.,  and  a  Judgment  entered 
thereon  ax  parte  are  void. — ^Weldon  v.  Rog- 


ers, 154  Cal.  632,  634,  635,  98  Pao.  107*. 
See  pars.  298,  299,  this  note. 

304.  Same  —  Same — Same — Same —  Provl- 
■lona  of  nectlon  04:f,  post,  tor  entry  of  Judg- 
ment against  sureties  are  not  applicable  to 
a  bond  upon  appeal  from  a  Judgment  In 
claim  and  delivery  or  In  any  case  except 
that  of  a  money  Judgment. — ^United  States 
Fidelity  &  O.  Co.  v.  Mora,  166  Cal.  416,  416. 
101  Pac.  S02. 

SOB.  Same  —  Same  —  Same  —  Same — Pay- 
ment of  IndcmcaC  catered  against  the  sure- 
ties under  this  section  to  the  original  Judg- 
ment-creditor would  estop  an  assignee  of 
the  latter  from  again  claiming  payment.— 
Hentlg  V.  Johnson.  12  Cal.  App.  423,  42S,  107 
Pac.  582. 

306.  Same  —  Same— Same— Judgment  in 
claim  and  delivery.  —  The  only  bond  re- 
quired to  stay  execution  on  appeal  from  a 
Judgment  in  the  ordinary  form  in  claim  and 
delivery,  under  section  697,  ante,  is  the 
statutory  bond  herein  prescribed,  the  con- 
ditions of  which  are,  not  that  Judgment  be 
taken  on  motion,  as  authorized  by  section 
942,  post,  but  that  the  appellant  will  obey 
the  order  of  the  appellate  court  on  the 
appeal. — United  States  Fidelity  &  Q.  Co. 
V.  More,  155  Cal.  416.  101  Pac.  302. 

307.  Appeal  from  Judgment  in  claim  and 
delivery  the  only  bond  to  stay  execution  is 
that  provided  In  this  section  and  a  provi- 
sion In  such  bond  for  entry  of  judgment 
against  the  surety  on  motion  Is  surplusage 
and  of  no  effect. — United  States  Fidelity  ft 
6.  Co.  V.  More.  156  Cal.  416,  416,  101  Pac. 
802. 

308.  Same  —  Same  —  Same  —  Liability  mt 
■arety— Ttvo  notlc;e«  and  two  nndertakfnga. 

— Where  at  the  time  of  executing  the  sec- 
ond undertaking  there  is  but  one  effectual 
appeal  existing  the  surety  will  be  conclu- 
sively presumed  to  have  undertaken  for 
the  appeal  in  force  and  not  for  the  prior 
Ineffectual  one. — Estate  of  Sntro,  162  Cal. 
366,  92  Pac.  486,  92  Pac.  10S7. 
See  pars.  818-321,  this  note. 

800.  Same  —  Same  —  Same— New  bond  mt 
andertaklng. — Provision  allowing  the  filing 
of  a  new  bond  In  place  of  an  Insufficient 
one  Is  remedial  In  Its  nature  and  should 
receive  a  liberal  Interpretation  with  a  view 
to  further  the  determination  of  appeals 
upon  thetr  merits,  and  the  giving  of  a  new 
bond  before  the  hearing  of  the  motion  to 
dismiss  amply  protects  the  Interests  of  the 
respondent. — Pacific  Paving  Co.  v.  Verso, 
11  Cal.  App.  383,  S86,  106  Pac.  136. 

As  to  new  bond,  on  reanlrcment  or  per- 
mlsKlon  made  ar  glvea.  see  notes  10  Ann. 
Cas.   804;   17  Ann.  Caa.  878. 

310.    An   undertaking   on   appeal,  which 

recites  that  it  is  an  undertaking  on  appeal 
from  the  Judgment,  can  not  be  used  In  sup- 
port of  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial,  notwithstanding  a 
recital  that  the  Judgment  so  appealed  from 
was  rendered  on  the  date  the  order  was 
actually  made,  and  the  fact  that  at  the  time 
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the  undertaking  was  executed  the  time  to 
appeal  from  the  Judgment  had  expired,  and 
the  only  appeal  which  could  affect  the  Judg- 
ment was  an  appeal  from  the  order,  and 
the  date  of  the  Judgment  shows  that  the 
surety  confused  the  Judgment  and  the  or- 
der; nor  can  the  error  be  cured,  under  the 
provialona  of  this  section,  by  filing  a  new 
undertaklner. — Little  T.  Thatcher,  161  Cal. 
360,  91  Pac.  821. 

311.  Same— Saine— Same— Order  dlspe»s« 
lum  wltk  UMdertaklns  must  be  made  within 
the  time  fixed  by  law  for  flllns  the  same. — 
Crowley  lAunch  &  Tuff  Boat  Co.  r.  Supe- 
rior Court,  10  Cal.  App.  S42,  S4«,  101  Pac. 
B35. 

812.  Saaie— SaMC— Same — Order  rcfaafaw 
to  vacate  order  nndcr  aectlon  eSB.  ante.— 

Proceedings  under  an  order  denying  a  mo- 
tion of  the  Judgment-debtor  to  set  aside 
an  order  granting  leave  to  have  execution 
Issue,  so  far  as  there  may  be  proceedings 
under  such  an  order,  are  stayed  on  appeal, 
upon  giving  the  undertaJcIng  herein  re- 
quired, but  the  proceedings  under  the  Judg- 
ment and  execution  are  not  and  could  not 
be  stayed  thereby. — Weldon  v.  Bogera,  164 
Cal.         98  Pac  1070. 

318.    Sane  — Same  — Same  — Reeltals  la 

must  Identify  the  appeal  the  undertaking 
Is  Intended  to  perfect,  and  If  they  fall  the 
error  Is  Incurable  by  flllng  a  new  under- 
taking.—Little  v.  Thatcher,  161  Cal.  560,  91 
Pac.  821. 

314.  Same— Same — Same — Same  —  Cartas 
defective  by  filing  new  bond. — An  undertak- 
ing which  recites  that  the  appeal  Is  from 
a  motion  Instead  of  an  order  denying  the 
motion  for  new  trial,  giving  the  correct 
date.  1b  not  void,  but  merely  Imperfect 
within  the  Intent  and  meaning  of  this  sec- 
tion, and  may  be  cured  by  filing  a  new  one 
In  the  supreme  court  as  herein  provided. — 
Buchner  v.  Malloy.  152  Cal.  486.  92  Pac.  1028. 

515.  Same — Same — Same  —  Snfflclcncy  of. 
— An  undertaking  on  appeal  in  the  sum  of 
three  hundred  dollars,  obligated  to  pay 
damages  awarded  on  appeal  or  dismissal 
thereof,  and  reciting  an  appeal  from  both 
Judgment  and  new  trial  order.  Is  suffldent. 
—Bell  T.  Staacke,  169  Cal.  196,  116  Pac. 
221. 

516.  Where  bond  refers  to  and  suffi- 
ciently Identifies  a  Judgment  appealed 
from  to  the  district  court  of  appeals  but 
recites  that  appeal  Is  about  to  be  taken  to 
the  supreme  court  the  variance  Is  Imma- 
terial and  the  bond  sufficient. — Pacific  Pav- 
ing Co.  V.  Verso.  11  Cal.  App.  388.  385,  105 
Pac.  136. 

317.  It  Is  no  objection  to  new  bond, 
filed  before  hearing  on  motion  to  dlsmfss, 
that  the  sureties  on  the  orlfflnal  bond 
M-ould  not  be  liable  If  the  appeal  Is  sup- 
ported by  the  new  bond,  the  very  purpose 
of  the  section  being  to  allow  a  sufHclent 
bond  to  bo  given  to  supply  the  defects  of 
the  Insufficient  one.— Pacific  Paving  Co.  v. 
Verso,  11  Cal.  App.  383,  38S,  106  Pac.  136. 


818.  Same— Same — Same — Two  aotlees  of 
appeal. — Where  two  notices  of  appeal  from 
the  same  decree  of  distribution  are  given 
on  different  dates,  and  an  undertaking  on 
appeal  Is  filed,  after  the  lapse  of  the  stat- 
utory time  as  to  the  first  notice,  but  not 
the  second,  which  by  Its  terms  aoenrately 
describes  such  second  appeal,  the  fact  that 
this  last  ta  the  only  appeal  that  could  be 
rendered  effective  by  such  undertaking,  re- 
moves whatever  latent  ambiguity  might 
have  arisen  from  the  failure  to  specifically 
state  in  the  undertaking  the  appeal  referred 
to  and  recovered  thereby,  and  such  under- 
taking Is  valid. — Estate  of  Sutro,  162  Cal. 
252,  92  Pac.  486.  1027. 

See  par.  SOS,  this  note. 

819.  Same— Same— Same— Same—  Ambls- 
noas  reference  to  appeal. — Where  two  no- 
tices of  appeal  are  given  as  to  the  aame 
decree  of  distribution,  identical  In  all  re- 
spects except  the  date,  and  of  different 
dates,  an  undertaking  on  appeal  which 
falls  to  recite  or  specifically  state  which 
"appeal"  Is  referred  to,  each  being  valid 
and  effectual,  provided  a  valid  undertaking 
to  sustain  it  Is  filed.  Is  of  no  effect  what- 
ever, does  not  support  either  appeal,  and  no 
other  undertaking  being  filed  within  the 
statutory  period  the  appeal  la  "Ineffectual 
for  any  purpose." — Sstate  of  Sutro.  162  Cal. 
262,  92  Pac.  486,  92  Pac.  1027. 

320.  On  rehearing,  the  attention  of  the 
court  beinff  called  to  the  effect  of  the  stat- 
ute of  June  8,  1906,  extending  the  time  to 
perform  all  acts  required  to  be  done  durtng' 
the  month  of  June,  1906,  to  July  10,  1906, 
and  it  therefor  appearing  that  the  time  to 
file  an  undertaking  covering  the  first  ap- 
peal had  not  expired,  the  decision  of  the 
court  was  sometyhat  modified.  The  prin- 
ciples enunciated  In  the  first  opinion,  based 
upon  the  cases  cited,  were  by  no  means 
abandoned,  but  were  held  not  to  apply  to 
a  state  of  facts  such  as  appeared  to  exist 
here,  where  there  was  but  one  decree,  and 
the  notices  of  appeal  were  Identical  in 
every  respect  except  the  date,  specifying 
identically  the  same  parts  of  the  Judgment. 
It  was  pointed  out  that  the  cases  cited  were 
caaes  In  which  two  or  more  appeals  bad 
been  taken,  from  separate  and  distinct  or- 
ders or  JudflTRients,  as  orders  on  motion 
for  new  trial  and  retaxing  costs,  and  or- 
der on  motion  for  new  trial  and  judflrment, 
the  separate  appeals  relating  to  aeparate 
matters,  and  requiring  separate  and  dis- 
tinct undertakings.  While  In  the  present 
case,  as  already  noted,  there  was  but  a 
single  matter — an  appeal  from  the  Judg- 
ment or  decree  of  distribution — requlrlns  a 
single  record. — Estate  of  Sutro.  168  Cal. 
262,  98  Pac.  486,  1087. 

S21.  In  such  a  case.  It  was  held  that 
even  though  there  might  have  been  two 
separate  notices  of  appeal,  and  two  under- 
takings each  of  which  might  refer  to  and 
perfect  the  appeal  commenced  by  either 
notice,  yet  the  appeals  must  be  treated  as 
a  single  one,  as  though  there  was  but  one 
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notice  and  one  undertaking. — Estate  of  Su- 
tro,  1S2  Cal.  258,  92  Pac.  486,  92  Fac.  1027. 

SSS.  Sa»^— Same— Same— Waiver  of  an- 
dertaklBK. — The  failure  to  lite  an  undertak- 
Icgr  on  appeal  from  an  order  denying  a  new 
trial  can  not  be  cured  by  the  waiver  of 
8uch  undertaklns  given  by  an  adverse 
party  after  the  time  for  appeal  has  expired. 
— Nlles  V.  Gonzales,  162  Cal.  98,  92  Pac.  74. 

S33.  Sbui^— New  and  altcraallve  method 
of  appeal — As  to  ttot  belns  required. — Un- 
dertaking on  appeal  as  contemplated  by 
section  940,  post,  not  required  In  an  appeal 
by  the  new  and  alternative  method:  hence, 
such  an  appeal  will  not  be  dismissed  for 
an  otherwise  fatal  defect  In  the  undertak- 
Ing^Bohn  V.  Bohn,  169  Cal.  S67.  IIS  Pac. 
567. 

324.  Appeals  by  new  and  alternative 
method,  under  section  941a.  post,  and  fol- 
lowing section,  may  be  perfected  without 
an  undertaking  on  appeal;  hence,  such  an 
appeal  will  not  be  dismissed  for  an  other- 
wise fatal  defect  in  the  undertaking  ac- 
companying the  same.— Bohn  v.  Bohn,  169 
Cal.  167,  lie  Pac.  S67. 

325.  The  "new  and  alternative  method" 
of  taking  appeals,  provided  by  section  941b, 
post,  dispenses  with  the  necessity  of  an 
undertaking. — Union  Collection  Co.  v.  Oli- 
ver, 152  Cal.  766.  766.  124  Pac.  486. 

326.  It  Is  not  provided  by  section  963b. 
post,  as  It  Is  by  section  940,  poet,  that  the 
appeal  Is  Ineffectual  unless  an  undertaking, 
as  therein  provided,  Is  filed. — Cart  T.  Stern, 
17  Cal.  App.  402,  120  Pac.  35. 

327.  Under  this  mode  of  taking  an  ap- 
peal, no  undertaking  on  appeal  need  be 
given,  and  the  notice  need  not  be  served 
upon  the  adverse  party. — Lang  v.  Lllley  & 
Thurston  Co.,  161  CaL  296,  119  Pac.  100. 

328.  Until  such  time  as  the  exact  amount 
due  for  the  preparation  of  the  transcript 
can  be  known,  which  is  necessarily  subse- 
quent to  final  approval  by  the  judge,  the 
undertaking  Is  a  security  for  the  same. 
Thereupon  and  thereafter  the  appellant  be- 
comes liable  for  the  just  fees,  and  upon 
failure  to  pay  recourse  may  be  had  against 
him  and  the  sureties. — OJurlch  v.  Pleg.  160 
Cal.  384,  116  Pac.  746. 

S3B.  Same  —  Same  —  Appellate  cenrt  ob- 
talBs  Jarlsdlcttoa  of  an  appeal  perfected 
under  section  941b,  post,  although  no  un- 
dertaking be  filed. — John  Brlckelt  Co.  v. 
Sutro,  11  Cal.  App.  460,  462,  106  Pac.  948. 

BSO.  Same— Same— Vadcrtaklav  for  CMts 
om  mm  appeal  by  mm  administrator  from  an 
order  settling  his  accounts  Is  not  required 
under  the  new  and  alternative  method  of 
appeal. — Bstate  of  UcPhe«,  164  Cal.  502,  97 
Pac.  875. 

V.  RECORD    AND   PROCEEDINGS  NOT 
IN  RECORD. 
A,  APPEAL  BY  THE  OLD  METHOD. 
I.  IN  GENERAU 

sn.  Alweaec  af  e«de  provlsloa. — In  cases 
as  to  which  there  Is  no  provision  of  the 

n 


code  requiring,  the  making  of  a  judgment- 
roll,  the  appellant  may  Include  In  his  notice 
to  the  clerk  a. request  that  the  documents 
relating  to  the  order  appealed  from  and 
corresponding  to  the  judgment-roll  be  In- 
cluded in  the  transcript  to  be  made  up  and 
prepared  by  the  reporter;  and  If  he  does 
so,  the  reporter  must  Include  them  In  his 
transcript  to  be  presented  to  the  judge  for 
approval. — Going  v.  Guy,  166  Cal.  279,  135 
Pac.  1128. 

332.  In  such  a  case.  It  Is  the  duty  of 
the  Judge.  If  he  finds  them  correct,  to  ap- 
prove and  certify  all  the  documents  prop- 
erly designated  in  the  notice  to  the  clerk, 
as  well  as  the  stenographic  reporter's  tran- 
script of  his  notes  taken  at  the  trial  or 
bearing. — Going  v.  Ouy,  166  Cal.  278,  135 
Fac.  1128. 

SSS.  Decree  of  Urtrnnttoa-^advmeat- 
roU  appeal.^ — The  judgment -roll  on  an 
appeal  from  a  decree  of  distribution  Is  the 
petition  for  distribution,  the  opposition 
thereto,  if  any  written  opposition  Is  filed, 
the  counter-petitions  Sled,  if  any,  or  any 
other  papers  In  the  nature  of  pleadings  filed 
at  or  before  the  hearing  purporting  to  set 
forth  the  claims  of  the  parties  who  ap- 
peared and  claimed  distribution,  with  the 
answers  thereto,  also  the  findings  of  the 
court,  if  any,  upon  the  issue  formed,  any 
orders  or  other  papers  of  like  character  to 
those  mentioned  in  section  670,  ante,  and 
the  decree  of  distribution  itself. — Estate 
of  Broome,  169  Cal.  604,  147  Pac.  270. 

334.  Findings  Ignoring  ceaBter-clalm— 
PresumplloB  of  appellate  coart. — Where  the 
findings  and  judgment  Ignore  a  counter* 
claim  upon  facts  set  forth  In  the  answer, 
and  the  evidence  Is  not  presented  on  the 
appeal,  it  will  be  assumed  in  favor  of  the 
Judgment  that  no  evidence  was  offered. — 
Calkins  v.  Berliner,  36  Cal.  App.  601.  147 
Pac.  985. 

As  im  preaampttoaa  mm  appoal  geacrallr* 

see  pars.  96-107,  this  note. 

838,    lasaSeleaey  of  record— Dismissal  of 

appeal. — ^Where  the  only  record  on  appeal 
from  the  Judgment  consists  of  a  typewrit- 
ten transcript  of  the  reporter's  notes  of  the 
evidence,  certified  by  the  trial  judge  to  be 
correct,  together  with  loose  copies  of  the 
complaint  and  answer,  attested  by  the 
clerk,  the  record  Is  InsufQclent,  and  the 
attempted  appeal  will  be  dismissed. — Dyer 
Law  &  Col.  Co.  T.  Salisbury,  17  Cal.  App. 
394,  119  Pac.  947. 

Ad  lo  dismissal  oi  appeal,  see  pars.  137- 

174,  this  note. 

336.    Same— Vaaathentlcated  d(»cament. — 

A  document  purporting  to  be  an  account 
stated,  not  incorporated  in  the  record,  nor 
authenticated  In  any  manner,  but  merely 
exhibited  by  the  plaintiff  without  Identifi- 
cation, can  not  be  considered  on  appeal  In 
an  action  on  an  account  stnted. — Toumans 
V.  H.  ft.  Clarke  Co.,  19  Cal.  App.  784,  127 
Pac.  799. 
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3ST.    Hattcn  mot  apparent  of  record. — An 

aflldavit  to  support  a  motion  for  a  new  trial 
can  not  bo  considered  on  appeal  In  deter- 
mining the  sufficiency  of  the  evidence  to 
support  the  flndinBs. — Gallatin  v.  Corning 
Irr.  Co.,  163  Cal.  405.  126  Pac.  864,  871. 

338.  A  map  which  Is  not  la  the  record 
at  all  can  not  be  considered  on  appeal  for 
any  purpose. — Gallatin  v.  Corning  Irr.  Co., 
163  Cal.  405,  126  Pac.  864,  871. 

380.  Hatters  to  fce  Kbowii  by  record— 
Oroaadk  of  objection  mast  be  speclfled. — An 
objection  to  the  admission  of  evidence  must 
specify  the  grounds  on  which  It  Is  based. 
In  the  absence  of  fluch  specification  In  the 
record,  a  ruling  admitting  the  evidence 
will  not  Iw  deemed  Injurious. — Hardy  v. 
Schlnner,  163  Cal.  372,  124  Pac.  983. 

A«  to  groands  of  ebjection  geBcraUr.  see 
pars.  46-$fi,  436-444,  this  note. 

S40.  Same— Showing  m  te  order  denring 
motion  for  new  trial,  raHelencr  ol.— The 
record  on  appeal  from  an  order  denying  a 
motion  for  a  new  trial  sufficiently  shows 
that  the  order  was  made,  when  a  copy  of 
the  minute  order  to  that  effect  Is  contained 
in  the  transcript,  properly  certified  In  his 
certificate  attached  thereto  by  the  clerk. — 
Worley  V.  Bpreokels  Bros.  Commercial  Co., 
163  OaL  60,  7  N.  C.  a  A.  fi83,  134  Pac.  «97. 

Am  to  ardcr  denying  new  trial  not  being 
■ew  na  appealable  order,  see  par.  3,  this 
note,  and.  post,  I  963  and  note. 

841.  Opinion  af  lower  court. — Ordinarily 
the  trial  Judge's  opinion  in  rendering  Judg- 
ment has  no  proper  place  In  the  record  on 
appeal. — O'Connell  v.  Behan,  19  Cal.  App. 
111.  124  Pac.  1038. 
See  par,  357,  this  note. 

342.  The  written  opinion  of  a  trial  Judge 
died  In  a  case,  constitutes  no  part  of  the 
record  on  appeal,  and  can  not  be  consid- 
ered for  any  purpose  by  an  appellate  court. 
— Ooldner  v.  Spencer,  ICS  CaL  817,  13fi  Pac. 
847. 

'  348.  A  written  opinion  of  a  trial  Judge, 
filed  In  determining  a  motion  for  a  new 
trial,  constitutes  no  part  of  the  record  on 
appeal,  and  can  not  operate  to  limit  the 
effect  of  the  order  as  actually  made.  Any 
limitation  of  the  grounds  upon  which  the 
order  Is  made  must,  to  be  effectual,  be  spe- 
cified In  the  order  itself. — Classen  v. 
Thomas,  164  Cal.  196,  128  Pac.  329.  330. 

344.  Where  the  paper  sought  to  be  filed 
as  a  copy  of  the  order  granting  a  new  trial 
is  obviously  merely  a  copy  of  the  signed 
opinion  filed  in  the  lower  court  by  the  trial 
Judge  In  determining  the  motion  for  a  new 
trial,  and  states  at  considerable  length  the 
reasons  of  the  learned  Judge  for  hia  con- 
cluBlon  that  a  new  trial  should  be  granted, 
and  ends  with  the  words,  "the  motion  for  a 
new  trial  will  be  granted,"  it  must  be  held 
that  such  paper  signed  and  filed  by  tbe 
trial  Judge  was  simply  a  written  opinion, 
and  in  no  senae  an  order  granting  a  new 
trial.— Classen  v.  Thomas.  164  Cal.  196,  128 
Pac.  329,  880. 


345.  Written  opinions  of  the  trial  Judge, 
notwithstanding  these  are  embodied  In  the 
bill  of  exceptions  used  on  appeal,  can  not  be 
considered  in  determining  whether  or  not 
the  findings  are  sufficiently  supported  by 
the  evidence. — Goldner  v.  Spencer,  163  Cal. 
317,  125  Pac.  347. 

346.  A  written  opinion  of  the  trial  court 
appended  to  respondent's  brief  forms  no 
part  of  the  record,  and  can  not  be  used  to 
supply  findings  or  to  support  either  find- 
ings or  Judgment. — People  v.  Quong  Sing, 
20  Cal.  App.  26,  127  Pac.  1052,  1066. 

347.  On  appeal  from  Jnatlcea'  court. — 
Where  an  appeal  taken  from  a  Justices* 
court  judgment  Is  not  perfected  by  the  giv- 
ing of  the  undertaking  required  by  section 
678,  post,  the  transmission  of  the  papers 
and  pleadings  In  the  cause  to  tbe  superior 
court  ia  unwarranted. — Tompkins  v.  Supe- 
rior Court,  24  Cal.  App.  656,  142  Pac.  96. 

348.  Where  another  appeal  from  such 
Judgment  is  taken  and  perfected  within  the 
time  allowed  by  law  therefor,  prohibition 
will  not  He  to  restrain  the  superior  court 
from  proceeding  with  the  trial  of  tbe  cause 
on  the  ground  that  the  last  appeal  Is  not 
accompanied  by  the  record  and  papers.  It 
will  be  assumed  that  prior  to  the  time  when 
the  court  will  try  the  case  the  record  will 
be  transmitted  to  the  clerk. — Tompkins  v. 
Superior  Court.  24  Cal.  App.  666,  142  Pac. 
96. 

S48.  Order  grantteK  new  trial  In  crim- 
inal canse — Opinion  nf  trlnl  eonrt— Ne  part 

of  record. — Upon  an  appeal  from  an  order 
granting  a  new  trial  In  a  criminal  prosecu- 
tion, the  opinion  of  the  trial  court,  rendered 
at  the  time  of  the  granting  of  the  motion, 
which  sets  forth  the  reasons  Impelling  the 
conclusion  of  the  court  that  tbe  verdict  was 
not  Justified  or  sustained  by  the  evidence.  Is 
no  part  of  the  record  and  can  not  be  con- 
sidered In  determining  the  propriety  of  the 
order. — People  v.  Petros,  26  Cal.  App.  236, 
143  Pac.  246. 

2.  AS  TO  WHAT  PAPERS  TO  BE 
INCLUDEID. 

As  to  written  opinion  of  lower  court  not 
being  a  part  ef  the  record,  see  pars.  341- 
346.  this  note. 

3K0.  AlBdavIt,  supplemental,  filed  after 
perfecting  appenl. — A  supplemental  affidavit, 
filed  long  after  the  perfecting  of  the  appeal, 
constitutes  no  part  of  the  record  to  which 
the  appellate  court  Is  entitled  to  look  In 
determining  the  questions  presented  by  the 
record.  —  R.  H.  Herron  Co,  v.  Whiteside 
Electric  Co.,  18  Cal.  App.  778,  124  Pac.  455. 

SSI.  A mendments— In  general. — Where  a. 
demurrer  to  a  complaint  la  sustained,  and 
an  amended  complaint  Is  filed,  the  latter 
takes  the  place  of  the  former;  the  original 
complaint  forms  no  part  of  the  record,  and 
can  not  be  considered  on  appeal. — Bray  v.. 
Lowery,  168  Cal.  256,  124  Pac.  1004. 

See,  also,  pars.  366  et  seq.,  this  note. 
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SBS.    Copy  of  order  appcaMI  froni^It  li 

the  duty  of  the  appellant  to  furnish  th« 
appellate  court  with  a  copy  of  orders  ap- 
pealed from  and  where  the  original  of  those 
orders  had  been  destroyed  it  is  the  duty  of 
the  appellant  to  have  the  record  thereof 
restored.  The  orders  also  destroyed  were 
understood  valid  and  effectual.  After  proof 
of  their  destruction  not  obtained  second 
day.  evidence  would  be  admissible  to  prove 
their  contents.  The  respondents  therefore 
could  rely  on  the  orders  as  they  stood 
and  were  under  no  absolute  necessity  to 
have  the  record  restored  In  order  to  pre- 
■erve  their  rights.  Appellant  was  en- 
deavoring to  overthrow  the  orders  and  a 
restoration  of  the  record  thereof  was  nec- 
essary to  enable  him  to  do  this,  and  U  he 
failed  to  do  so  he  must  take  the  conse- 
quences of  an  unreasonable  delay  In  the 
prosecution  of  his  appeal. — Estate  of  Hey- 
wood,  164  Cal.  312,  316,  97  Fac  82fi. 

363.  It  Is  not  necessary  that  orders  deny- 
ing new  trial  and  refusing  to  vacate  a 
Judgment  be  contained  In  any  bill  of  ex- 
ceptions or  statement.  Copies  of  the  orders 
appealed  from,  certified  by  the  clerk,  to- 
ffether  with  a  copy  of  the  notice  of  appeal 
are  all  that  are  requisite  to  sustain  an 
appeal  from  such  order,^ — Brode  t.  Ooslin, 
168  Cal.  699,  112  Pac  280. 

MM.    SaMie~-Mlnnte-order  deayliic  mottoa. 

— Where  the  record  contans  a  copy  of  the 
minute-order  denying  a  motion  for  a  new 
trial,  properly  certified  In  His  certificate 
attached  to  the  transcript  by  the  clerk,  this 
is  sufficient  to  show  that  the  order  has 
been  made. — Worley  v.  Spreckels  Bros. 
Commercial  Co..  163  Cal.  60.  7  N.  C.  C.  A. 
683.  124  Pac.  679. 

355.  A  minute-entry  by  the  clerk,  which 
forms  no  part  of  the  Judgment- roll,  a  copy 
of  which  is  brought  up  In  the  transcript, 
can  not  be  considered  for  any  purpose,  upon 
an  appeal  taken  upon  the  judgment-roll. — 
Kritzer  v.  Tracy  Engineering  Co..  16  Cal. 
App.  287,  116  Pac.  700. 

368.  New-trial  order, — A  notice  of  motion 
for  relief  under  section  473.  ante,  from 
failure  to  serve  the  statement  In  time,  and 
a  minute-order  granting  such  relief,  printed 
in  the  transcript,  constitute  no  part  of  the 
record  on  appeal;  but  the  granting  of  the 
relief  is  sufficiently  presented  by  the  state- 
ment Itself,  showing  that,  in  response  to 
objection  to  failure  of  service  In  time,  the 
moving  party  presented  a  showing,  by  affi- 
davit, of  mistake,  surprise,  and  excusable 
neglect  under  section  473,  ante,  counter 
aflirlavlts,  and  affidavits  In  rebuttal,  and 
that  such  objections  were  overruled  and 
the  statement  ordered  settled  and  filed. — 
King  V.  Dugan,  150  Cal.  260,  88  Pac.  925. 

S57.  Same— Oplaton  of  trial  Jadge  as  to 

grounds  upon  which  his  order  was  based, 
set  forth  in  letter  written  by  him  some 
months  afterwards,  la  not,  and  could  not 
be  made,  a  part  of  the  record  on  appeal. — 
Welsser  v.  Southern  Pac  R.  Co.,  148  Cal. 
428,  83  Fac.  4S9. 


Aa  to  opialoa  of  trial  Jodge.  not  part  of 
record  aad  bo<  eoaaMered,  see  pars.  341- 
846,  this  note. 

SB8.    Ifatlee  of  appeal  anat  1w  laelnded.— 

Sections  961  and  962,  post,  apply  to  records 
on  appeal  prepared  under  sections  953a 
and  963c,  post,  as  In  other  cases,  and  a 
copy  of  the  notice  of  appeal  la  a  necessary 
part  of  every  record  on  appeal,  and  should 
be  Included  in  the  transcript  In  all  cases. — 
Merritt  v.  City  of  Los  Angeles,  162  Cal.  47. 
120  Pac  10«4. 

388.  Notice  of  iBtenlloo  to  move  for  a 
aew  trial. — It  la  not  necessary  that  the  no- 
tice of  intention  to  move  for  a  new  trial 
should  be  Included  Id  the  record  on  appeal. 
— Cross  v.  Hayo,  167  Cal,  694,  140  Pac.  288. 

360.  Notice  of  Intention  to  move  for  a 
new  trial,  printed  elsewhere  In  the  tran- 
script, and  stating  certain  grounds  for  the 
motion,  but  not  Incorporated  In  the  state- 
ment of  the  case  used  upon  hearing  of  the 
motion,  forms  no  part  of  the  record  and 
can  not  be  considered  upon  hearing  of  an 
appeal  from  an  order  denying  the  motion 
for  a  new  trial.— Carver  v.  San  Joaquin 
Cigar  Co,,  16  Cal.  App.  761,  118  Pae.  92. 

Sn.  Onlastoa  of  matter  from  record. — 
Alleged  error  In  refusing  to  give  instruc- 
tions requested  by  the  defendant  can  not  be 
considered  on  appeal  If  the  transcript  does 
not  contain  such  alleged  requests,  notwith- 
standing their  omission  may  have  been 
Inadvertent. — People  v,  Mueller,  168  Cal. 
521.  L.  R.  A.  1915B.  788,  143  Pac.  748. 

362.  An  order  denying  a  motion  for  a 
new  trial  must  be  affirmed  on  appeal  where 
the  record  does  not  disclose  the  grounds 
upon  which  the  motion  was  made. — Davies 
V,  Stark,  25  Cal.  App.  619,  144  Pac.  316. 

363.  In  view  of  the  failure  of  the  record 
In  this  case  to  show  that  any  Instructions 
were  given  at  the  request  of  the  prosecu- 
tion, the  claim  that  the  same  were  erro- 
neously given  can  not  be  considered.— Peo- 
ple V.  Jai.  Tou,  26  Cal.  App.  148,  146  Pac.  63. 

364.  "Where  a  defendant  urges  error 
predicated  upon  the  giving  of  erroneous 
instructions.  It  devolves  upon  him  to  show 
affirmatively  that  such  Instructions  were 
not  given  at  his  request,  and  In  the  absence 
of  such  request  the  appellate  court  can 
not  Indulge  in  the  presumption  that  the 
trial  court  erred.— People  v.  Jan  You  26 
Cal.  App.  148,  146  Pac.  63. 

365.  Alleged  error  In  limiting  the  argu- 
ment of  defendant's  counsel  to  the  Jury  and 
refusing  his  request  for  additional  time, 
when  there  Is  nothing  In  the  record  which 
discloses  such  action  on  the  part  of  the 
court,  can  not  be  considered  on  appeal  — 
People  V.  Jan  You,  26  Cal.  App.  148  146 
Pac.  63. 

8M.  Orders  allowlas  or  refusing  amend- 
ments to  pIcadiaiPk — On  appeal  from  the 
Judgment  on  the  Judgment-roll  alone,  such 
orders  are  not  properly  a  part  of  the  record 
on  appeal,  and  In  the  absence  of  a  bill  of 
exception^  statement,  or  other  like  paper. 
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an  amended  answer,  appearlnff  in  the  rec- 
ord, wfll  be  presumed  to  have  been  with 
leave  of  court,  or  an  amendment  as  of 
rlffht,  and  In  time  allowed  for  Qltng  such 
an  amendment. — Seareratrom  v.  Scott.  16 
Cal.  App.  256.  260,  116.  Pac.  690. 
See,  also,  par.  351,  thla  note. 

S67.  An  order  grantlngr  leave  to  a  de- 
fendant to  amend  his  answer  la  no  part 
of  the  Judgrment-roll,  and  ia  not  required 
to  b«  entered  thereon;  If  entered,  can  not 
constitute  any  part  of  the  record  which 
the  appellate  court  can  review. — Segrerstrom 
V.  Scott,  16  Cal.  App.  2E6,  IIS  Pac.  690. 

SS8.    Order    on    BMtfon  —  In  veneral. — 

Printing  in  transcript  on  appeal  from  or- 
der, the  notice  of  motion,  etc.,  the  affidavits 
in  support  thereof  and  the  order  without 
attestation  or  authentication,  does  not  con- 
stitute a  proper  record  on  appeal.  The 
proper  method  ia  by  bill  of  exceptions. — 
Muzzy  v.  McEwen  Lumber  Co.,  164  Cal.  68fi, 
686,  98  Pac.  1062. 

SOP.  Same — To  atrlke  oat. — To  entitle  the 
appellant  to  a  review  of  an  alleged  error 
in  the  denial  of  a  motion  to  strllte  out  cer- 
tain desiernated  portions  of  an  amended 
complaint,  the  record  should  dlacloee  that 
the  motion  was  made,  the  grounds  thereof, 
and  the  rulingr  of  the  court  thereon,  and 
when  none  of  theae  facts  appear,  auch  al- 
legod  error  will  not  be  reviewed. — National 
Bank  V.  Mulford,  17  Cal.  App.  E6«,  120  Pac 
446. 

370.  Ordi-r  denylnc  aew  trial— Jadsment- 
roll  prepared,  how. — While  on  an  appeal 
from  an  order  denying  a  new  trial  It  is 
necessary  that  It  should  In  some  way  be 
made  to  appear  In  the  record  what  the 
grounds  of  the  motion  tor  a  new  trial  were, 
yet  where  there  Is  a  statement  on  motion 
for  a  new  trial  or  a  bill  of  exceptions,  con- 
taining Bpeciflcatlons  of  insufflclency  of 
evidence  and  assignments  of  errors  of  law, 
the  presumption  is  that  notice  was  duly 
given,  and  that  the  speclflcatlons  and  as- 
signments In  the  statement  or  bill  of  ex- 
ceptions conform  to  those  in  the  notice  and 
constitute  the  grounds  upon  which  the  court 
was  asked  to  grant  a  new  trial. — Cross  v. 
Mayo,  167  Cal.  594,  140  Pac.  28S. 

As  to  orders  deayinv  motion  for  new 
trials  not  being  now  appealable  orders,  see 
par.  S,  this  note,  and,  post,  S  963  and  note. 

S71.  Order  refmslag  to  set  apart  home. 
Mtcad  under  aeetlon  146S.  post, — On  such 
appeal  it  la  necessary  to  furnish  the  ap- 
pellate court  with  a  copy  of  the  order 
appealed  from;  and  where  the  record  of  the 
order  was  destroyed  In  the  San  Francisco 
tire  of  1906,  It  was  the  duty  of  the  appel- 
lant, and  not  of  the  respondent,  to  have 
the  record  restored  under  the  act  of  June 
16.  1906.— Estate  of  Heywood,  164  Cal.  SIE, 
97  Pac.  825. 

STZ.  Same — Making  family  ailowanec  to 
widow. — A  bill  of  exceptions  presented  to 
be  uaed  on  a  motion  for  a  new  trial  of 
such  orders  can  not  be  settled  aa  a  bill  for 


use  on  appeal  therefrom,  when  presented 

too  late  for  the  latter  purpose;  the  motion 
being  a  proper  proceeding  for  the  review  of 
the  order,  the  bill  of  exceptions  can  not 
be  regarded  as  a  valid  paper  otherwise 
than  on  appeal  from  the  Judgment. — Ship- 
man  V.  Unangst,  150  Cal.  426,  88  Pac.  1090. 

S73.  Order  scttlar  aside  Judgment  of  dt>- 
mUeal. — Affidavits  not  Incorporated  in  any 
bill  of  exceptions  are  not  part  of  the  record 
on  appeal  from  such  an  order,  and  can  not 
be  considered  even  If  properly  authenti- 
cated.—Batate  of  Dean,  149  Cal.  487,  495,  87 
Pac.  IS. 

R    APPEAL   BY   NEW   AND  ALTERNA- 
TIVE METHOD. 

As  to  Allng  transcript  where  prepared 
under  provision*  of  seotlon  9SSe,  poat»  see 

pars.  229-333,  473-477.  this  note. 

374.  As  to  generally- Duty  of  appellant. 

— If  a  party  to  an  action  expects  to  take 
his  appeal  under  the  alternative  method 
provided  by  section  963a,  post,  and  have 
hia  record  prepared  according  to  the  pro- 
cedure affecting  that  method,  then  he  must 
see '  to  It  that  the  official  phonographic 
reporter  Is  present  at  the  trial  In  order 
that  a  transcript  of  the  evidence  and  pro- 
ceedings may  be  furnished  by  the  one  offi- 
cer whose  duty  It  la  to  prepare  it. — Allen  v. 
Conrey,  22  Cal.  App,  409,  184  Pac.  730. 

375.  Where  the  record  on  an.  appeal  Is 
typewritten,  'and  made  up  In  the  manner 
prescribed  In  section  953a.  post,  and  the 
appellant  fails  to  comply  with  the  re- 
quirements of  section  953c,  post,  to  the 
effect  that  In  filing  briefs  the  parties  must 
print  therein,  or  In  a  supplement  app»ided 
thereto,  such  portions  of  the  record  as 
they  desire  to  call  to  the  attention  of  the 
court,  the  appellate  court  is  Justified  in 
refusing  to  examine  the  record, — O'Rourke 
v.  Skellenger,  169  Cal.  270,  146  Pac.  633. 

876.  Original  file  not  to  be  sent  np. — It 
was  clearly  not  Intended  to  authorize  the 
clerk  of  the  trial  court  to  send  up  to  the 
appellate  court  his  original  files  In  the 
action,  consisting  of  the  pleadings,  findings. 
Judgment,  and  other  papers  made  a  part 
of  the  judgment-roll  by  section  670,  ante. 
To  do  this,  would  not  only  deprive  the 
office  of  the  papers  and  records  which  the 
law  makes  it  the  duty  of  the  clerk  of  the 
superior  court  to  preserve,  but  would  ren- 
der him  unable  to  enter  up  the  remittitur 
when  received  from  the  appellate  court. — 
Waterbury  v.  Temescal  Water  Co.,  11  Cal. 
App.  632,  686.  637.  105  Pac.  940. 

S77.  Pbonographle  report  of  trial  muat 
be  eertUcd  by  trial  tm*mm  as  correct  or  It 
win  not  constitute  a  record  available  on 
appeal  In  lieu  of  the  bill  of  exceptions. — 
Williams  v.  Lane,  158  Cal.  39,  109  Pac.  873. 

See,  also,  par.  402,  this  note. 

As  to  authentication  by  Judge  or  clerk. 

see  pars.  384-394,  this  note. 

S7S.  Same — Judye  of  trial  court  Is  re- 
quired  to  eorreet,  approve,  and  certify  in 
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lieu  of  a  bill  of  exceptions  the  Btenoerraphic 
notes  of  the  trial  containing  the  proceed* 
logs  and  evidence  -which  would  form  no 
■part  of  the  record  unless  authenticated  as 
the  statute  requires,  and  he  Is  not  required 
to  certify  the  pleadings  and  orders  consti- 
tuting the  Judsmenl-roU  In  the  action. — ■ 
Chrlatensen  Lumber  Co,  v.  Sewell,  167  Cal. 
40B,  406,  108  Pae.  276. 

37*.  PrlBlInc  of  ladKiaeBt-roll. — It  Is  as- 
sumed that  the  judgment-roll  need  not  be 
printed.— Dyer  Law  ft  Col.  Co.  v.  Salisbury. 
17  CaL  App.  8»6,  129  Pac.  047. 

380.  The  language  of  this  section,  that 
"aald  record  shall  bo  filed  with  the  clerk  of 
the  court  to  which  the  appeal  Is  taken  and 
no  transcript  thereof  need  be  printed"  Is 
permissive.  It  Is  not  only  allowable,  but 
desirable,  that  a  printed  and  duly  authenti- 
cated copy  of  the  transcript  be  filed  In  the 
supreme  court  In  Ueu  of  the  original. — 
Seymour  v.  Oelrlohs,  Itt  Cal.  S18.  324.  122 
Pac  847. 

3S1.    Prtatlns  parts  of  reoor*  ta  brtmt. — 

The  languaffe  of  section  d53o,  post,  seems 
to  be  mandatory,  and  when  the  parts  relied 
on  are  printed  as  required  It  becomes  a  part 
of  the  record  on  appeal. — San  Joaquin  ft 
Kings  River  Canal  ft  Irr.  Co.  v.  Stevlnson, 
16  Cal.  App.  236.  116  Pac.  378. 

As  to  briefs  cenerallT',  see  Fart  II,  this 
note. 

S82.  Same — LedslatlTe  lateat. — The  clear 
intention  of  the  legislature  seems  to  re- 
quire something  In  the  nature  of  a  state- 
ment or  bill  of  exceptions  to  be  printed  In 
a  supplement  to  briefs  of  counsel,  for  the 
purpose  of  elucidating  the  questions  relied 
upon :  but  the  meaning  of  the  language 
used  does  not  appear  to  be  so  self-evident, 
and  some  rule  of  regulating  the  new  pro- 
cedure Is  apparently  necessary. — San  Joa- 
quin ft  Kings  River  Canal  ft  Irr.  Co.  v. 
Stevlnson,  16  Cal.  App.  236,  116  Pac.  878. 

C.    AUTHENTICATION  AND  CERTIFICA- 
TION. 
X.  IN  GENERAL. 

SS8.    ASdaTlts    (ollowJns    eertUeato  of 

cl«rk> — Where  there  appear  In  the  tran- 
script, following  the  certificate  of  the  clerk 
of  the  record  of  the  bill  of  exceptions, 
several  affidavits  chargln^r  that  the  plain- 
tiff was  guilty  of  misconduct  In  connection 
with  the  Jury  while  the  latter,  under  the 
order  of  the  court,  were  engaged  In  viewing 
the  property  of  the  plaintiff  alleged  to 
have  been  damaged,  but  the  affidavits  are 
not  incorporated  In  a  bill  of  exceptions, 
they  are  not  authenticated  as  required  by 
Rule  XXIX  of  this  court  and  therefore 
can  not  be  regarded  aa  any  part  of  the 
record  or  be  considered  on  appeal  from  an 
order  denying  a  new  trial  for  any  purpose. 
— Cook  T.  Suburban  Realty  Co.,  20  Cal.  App, 
S88.  120  Pac.  801,  803. 

SS4.  Antkeatleatlon  by  jBdse  or  clerk. — 
It  Is  axiomatic  that  papers  not  properly 
authenticated  as  having  been   used  on  a 
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hearing  resulting  In  a  judgment  or  order  or 
decree,  can  not  be  considered  on  appeal, 
saving  those  papers  and  those  alone  which 
may  be  considered  as  a  part  of  the  Judg- 
ment-roll.— Estate  of  Broome,  169  Cal.  604, 
147  Pac.  270. 

As  to  certlfleatlon  by  clerki  see  pars. 
899-401,  this  note. 

As  to  reqalrOHeiit  that  lodcc  certify  «• 
correct  phoMcniphle  report,  see  par,  877. 

this  note. 

886.  The  question  whether  or  not  a  will 
Is  susceptible  of  a  different  construction 
from  that  put  upon  It  by  the  decree  of  dis- 
tribution can  not  be  considered  on  an  ap- 
peal from  the  decree,  where  the  transcript, 
apparently  prepared  under  the  new  method, 
consists  of  a  number  of  papers,  records  and 
documents.  Including  the  order  admitting 
the  will  to  probate,  petition  for  letters  of 
administration  with  the  will  annexed,  order 
appointing  administrator  with  the  will  an- 
nexed and  stipulation  of  the  parties,  having 
for  certification  nothing  further  than  the 
declaration  of  the  clerk  that  the  copies 
contained  In  the  transcript  are  true  and 
correct  copies  of  the  same  "as  they  appear 
on  file  and  of  record  in  my  office." — Estate 
of  Broome,  169  Cal.  604,  147  Pac.  270. 

886.  A  statement  of  the  case  on  motion 
for  a  new  trial  is  insufficient,  If  the  cer- 
tificate of  the  judge  Is  placed  before  the 
spec  Id  cat  tons  of  errors  and  the  particulars 
wherein  it  Is  alleered  that  the  evidence  is 
Insufficient  to  justify  the  decision,  and  no 
reference  fs  made  to  them  In  the  authenti- 
cation or  In  the  body  of  the  statement. 
Under  such  circumstances  the  certificate  of 
the  judge  has  no  application  to  matter 
which  does  not  precede  his  signature. — 
Newmire  v.  Schacht  Consolidated  Auto  & 
Truck  Co.,  22  Cal.  App.  308,  134  Pac.  336. 

887.  If,  as  a  matter  of  fact,  the  unau- 
thenticated  matter  constitutes  a  part  of 
the  statement,  the  respondents  should,  when 
attack  upon  such  ground  Is  made  by  the 
appellants  in  their  brief,  ask  for  a  diminu- 
tion of  the  record  In  order  to  correct  the 
same.  If  they  fall  to  do  so,  the  appellate 
court  will  assume  that  the  record  Is  what 
It  purports  to  be.  and  falls  to  comply  with 
section  659,  ante. — Newmire  v.  Schacht  Con- 
solidated Auto  ft  Truck  Co.,  22  Cal.  App. 
308,  134  Pac.  336. 

388.  Where  no  questions  of  fact  are  tried, 
and  the  transcript  of  the  record  prepared 
consists  of  the  papers  constituting  the 
judffment-roll,  the  record  Is  properly  pre- 
pared and  certified  by  the  clerk.  The  only 
transcript  which  the  Judge  Is  required  or 
authorized  to  certify  Is  that  containing  the 
testimony  and  other  proceedings  which  art- 
had  in  the  trial  of  Issues  of  fact. — Jaques 
V.  Yuba  County  Supervisors,  22  Cal.  App 
627.  136  Pac.  686. 

389.  A  transcript  on  appeal  from  an 
order  granting  a  motion  for  a  new  trial 
which  contains  no  certificate  of  the  judge 
that  the  papers  and  records  Included  In  the 
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transcript  are  any  or  all  of  thoae  used  upon 
the  hearing  of  the  motion.  Is  InBUlBcient 
under  either  the  old  or  new  method  of 
perfecting  and  presenting  the  record  on 
appeal,  although  the  transcript  has  attached 
to  It  the  certificate  ot  the  clerk  that  the 
papers  and  ordera  therein  contained  are 
true  copies  of  the  originals  on  file  in  his 
office. — Russell  v.  Chisholm,  2S  Cal.  App. 
727,  139  Pac.  657. 

390.  There  ia  no  law  which  permits  a 
bill  of  exceptions  to  be  authenticated 
merely  by  the  clerk  of  the  court  certifying 
that  the  judge  has  duly  settled  and  allowed 
it.— Fowler  v.  Fowler,  24  Cal.  App.  B29.  141 
Pac.  1063. 

391.  The  only  proper  method  for  authen- 
ticating a  record  of  an  appealable  order  ia 
by  a  bill  of  exceptions,  as  required  by 
Rule  II  of  the  supreme  court. — Brltt  v.  East 
Side  Hardware  Co..  26  Cal.  App.  231,  143 
Pac.  244. 

392.  When  a  bill  of  exceptions  is  not 
adopted  as  a  means  for  presenting  the  rec- 
ord on  an  appeal  from  such  orders  as  those 
here  Involved,  the  party  appealing  must,  In 
having  the  record  authenticated,  comply 
with  the  provisions  ot  section  953a,  post, 
under  which  he  must  request  a  transcript 
of  the  evidence  offered  or  received,  to  be 
settled  and  signed  by  the  judge,  after  no- 
tice as  therein  provided. — Columbia  Crude 
Oil  Co.  T,  X>eyo.  25  Cal.  App.  268.  148  Pac. 
24S. 

893.  An  appeal  from  an  order  vacating 
an  order  staying  execution,  taken  under 
the  provisions  of  sections  953a.  B93b  and 
953c,  pcsi,  can  not  be  considered,  where 
the  typewritten  transcript  la  not  certified 
by  the  judge  of  the  trial  court.— Lewis  v. 
Lapique.  26  Cal.  App.  448,  147  Pac.  221. 

894.  The  evidence  taken  upon  the  trial 
of  an  action  for  services  performed  can 
not  be  reviewed  upon  an  appeal  taken  from 
the  Judgment,  where  the  purported  state- 
ment of  the  case  containing  the  evidence 
is  not  shown  by  the  record  to  have  ever 
been  settled  by  the  trial  judge,  or  to  liave 
attached  thereto  any  stipulation  authoriz- 
ing the  taking  of  notice  of  Its  contents  by 
the  appellate  court. — Yount  v.  Arakalian 
Bros.  Co..  26  C«l.  App.  472,  147  Pac.  467. 

S05.  Snme  —  HsMdamBM. — ^Where  there 
was  no  phonographic  reporter  present  at 
the  trial,  and  the  cause  was  tried  on  a 
stipulated  statement  of  fact,  mandamus 
does  not  He  to  compel  the  judge  to  certify 
to  the  correctness  of  the  transcript  on  an 
appeal  under  the  alternative  method  pro- 
vided by  section  963a,  post,  which  tran- 
script has  been  prepared  by  the  clerk. — 
Allen  V.  Conrey.  22  Cal.  App.  409.  134  Pac. 
730. 

SOe.  Incorporation  of  aflldavlts  In  bill  sf 
exceptions. — Rule  XXIX  requires  the  Incor- 
poration of  all  aflldavlts  used  at  the  hear- 
ing of  the  motion,  and  containing  matter 
relied  upon  as  ground  for  reversal.  In  a 
bill  of  exceptions,  and  a  certlflcate  of  the 


cleric  that  the  transcript  contains  full  and 
true  copies  of  the  papers  on  file  In  his 
office,  and  so  used,  IB  not  a  sufficient  au- 
thentication.— ^Muzzy    V.    McEwen    Lumber  > 
Co..  164  Cal.  687.  98  Pac.  1068. 

SOT.  Withdrawal  ot  tmnscrlpC  (or  proper 
anthentleatlon.^ — Where  the  record  on  an 
appeal  from  the  judgment  and  an  order 
denying  a  motion  for  a  new  trial  was  evi- 
dently prepared  In  good  faith  and  In  at- 
tempted compliance  with  the  new  method, 
but  so  far  as  concerned  the  appeal  from 
the  Judgment,  was  not  properly  authenti- 
cated, the  supreme  court  refused  to  dismiss 
the  appeal  from  the  Judgment,  but  allowed 
the  transcript  to  be  withdrawn  for  a  proper 
authentication,  within  a  limited  time,  of 
the  record  on  the  appeal  therefrom. — Knoch 
v.  HaUllp,  163  Cal.  20,  124  Pac.  997. 

2.    UNDER  APPEAL  BY  THE  NEW  AND 

ALTERNATIVE  METHOD. 

As  to  certlBcatloB  of  trial  Jndsc  ot  pboao- 
grapble  report  »t  tbc  trial,  where  appeal 
taken    nndcr    the    new    aad  altcnuitlve 

method,  see  pars.  151-163,  this  note. 

SOS.  As  to  nae  of  typewritten  copies  In 
record. — Papers  which  under  the  old  method 
would  not  properly  be  a  part  of  such  bill, 
are  still  to  be  certified  by  the  clerk  or  the 
attorneys,  as  provided  by  section  953,  post. 
Such  papers  Include,  on  an  appeal  from  the 
Judgment,  the  Judgment-roll  and  the  notice 
of  appeal.  With  respect  to  these  papers, 
the  main  effect  of  the  new  method  seems 
to  be  to  permit  the  use  of  typewritten.  In- 
stead of  printed,  copies.  The  originals  of 
this  class  of  papers  should  remain  on  file 
In  the  ofllce  of  the  clerk  of  the  superior 
court,  and  not  be  sent  up  to  the  reviewing 
court. — Knoch  v.  Halzllp,  163  Cal.  20,  124 
Pac.  997. 

38D.    Certlllcatlon    by    clerk. — The  new 

method  of  preparing  records  on  appeal  as 
provided  in  sections  953a,  953b  and  953c, 
post,  does  not  require  or  authorize  the 
Judge  to  certify  to  the  correctnesa  of  any 
cases  except  such  as  form  part  of  a  tran- 
script designed  to  take  the  place  of  a  bill 
of  exceptions;  but  papers  which,  under  the 
old  method,  would  not  properly  be  a  part 
of  the  bin  of  exceptions,  are  still  to  be  cer- 
tified by  the  clerk  or  the  attorney  as  pro- 
vided In  section  953.  post.— Knoch  v.  Hals- 
lip.  163  Cal.   20.  124  Pac,  997. 

See,  also.  pars.  3S4-394.  this  note. 

A*  to  requirement  thnt  trial  Judge  certlfy- 
■M  correct  phonographic  report,  see  par,  377. 

tills  note. 

400.  There  Is  no  duty  devolving  upon 
the  clerk  to  certify  and  attest  a  transcript 
In  which  are  Incorporated  papers  not  In- 
cluded In  the  Judgment-roll,  e.  g.,  the  re- 
porter's notes. — Rose  v.  Lelande,  17  Cal. 
App.  309.  119  Pac.  688. 

401.  Same— SnBclency  of. — Where,  upon 
an  appeal  from  an  order  changing  the  place 
of  trial  of  an  action,  the  transcript  upon 
appeal  Is  entitled  a  "bill  of  exceptions."  Id- 
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eluding  Bflldavlta,  notice  of  motion  for 
change  of  venue,  demand  for  such  a  change, 
amended  complaint,  demurrer  tliereto,  order 
of  court  granting  the  motion,  and  notice  of 
appeal,  which  was  not  settled  by  the  judge 
as  required  by  Rule  XXIX.  and  no  attempt 
was  made  to  follow  the  new  and  alternative 
method  of  appeal  and  the  procedure  there- 
under, but  the  only  authentication  of  the 
record  Is  that  of  the  clerk  presented  in  the 
transcript,  the  record  Is  wholly  InaufTlcient 
as  a  basis  for  the  appellate  court  to  review 
the  order  appealed  from. — Knox  v.  Schrag, 
18  Cal.  App.  220,  122  Pac.  »6». 

403.    Certlflc4  eop7  of  report*r*e  notes. — 

In  an  appeal  taken  under  the  provisions  of 
sections  953a,  et  seq..  post,  it  la  not  only 
allowable,  but  desirable,  that  a  printed 
and  duly  certified  copy  of  the  original 
transcript  of  the  reporter's  notes,  as  ap- 
proved by  the  Judge,  should  be  tiled  in  the 
supreme  court  In  lieu  Of  the  original. — 
Seymour  v.  Oelrlcha.  162  Cal.  S18,  122  Pac 
847. 

Am  to  certlOeatloa  by  Jadve  of  reporter** 
traBKcrlpt  of  kls  uotea.  Bee  par.  S77,  thia 
note. 

403.  CertUeatlOB  of  paper*  by  indse. — 

The  new  method  of  preparing  records  on 
appeal  provided  by  sections  9S3a,  S63b  and 
933c.  post,  does  not  require  or  authorize 
the  Judge  to  certify  to  the  correctness  of 
any  papers  except  such  as  form  part  of  a 
transcript  designed  to  take  the  place  ot  a 
bill  of  exceptions. — Knoch  v.  HalzHp,  163 
Cal.  20.  124  Pac.  997. 

404.  Defective  a  nth  cut  lent  Ion  —  Proper 
prooednre  la,  not  to  dismiss  the  appeal,  but 
to  alllrm  the  order  appealed  from. — Knox  v. 
Schrag.  18  Cal.  App.  220.  1^2  Pac.  969;  Hl- 
bernla  Sav.  &  L.  Soc.  T.  Doran,  161  Cal.  118. 
118  Pac.  526. 

*05,  An  order  vacating  a  default  judg- 
ment, which  was  heard  and  determined 
upon  affidavits,  must  be  afnrmed  where  the 
only  record  prepared  for  use  upon  the 
appeal  Is  a  purported  transcript  of  the 
judgment-roll,  the  notice  of  motion  to  set 
aside  the  Judgment,  and  affidavits  used  upon 
the  hearing,  certlfled  alone  by  the  clerk  of 
the  trial  court,  and  for  that  reason  can 
not  be  considered  by  the  appellate  court  at 
the  hearing. — Credit  C.  Bureau  v.  Weary  & 
Alford  Co,  18  Cat.  App.  467,  123  Pac.  640. 

408,    Original  tntniicript  to  be  tranMmttted 

to  appellate  conrt. — Different  considerations 
apply  to  the  transcript  of  testimony,  etc., 
prepared  in  lieu  of  a  bill  of  exception.^,  and 
certified  by  the  Judge.  The  statute  con- 
templates that  the  original,  rather  than  a 
copy,  of  such  transcript,  should  be  trans- 
mitted to  the  court  in  which  the  appeal  is 
to  be  heard,  and  the  only  certification  re- 
quired la  that  of  the  Judge.  Where  the 
order  appealed  from  is  not  included  in  a 
Judgment-roll  (as,  for  example,  an  order 
granting  or  denying  a  motion  for  new 
trial),   the  parties   may   have   inserted  In 


the  transcript  any  of  the  pleadings,  papers, 
records  and  files  in  the  cause,  and  the  same 
when  so  Incorporated  shall  be  "deemed  fully 
authentic  for  use  on  said  appeal." — Knoch 
V.  Haizllp,  163  Cal.  80,  124  Pac.  997. 

D.    BILL  OP  EXCEPTIONS  — NECESSITY 
FOR  AND  SUFFICIENCY  OB\ 

407.  Aa  to  nceeaslty  of. — Record  upon 
appeal  from  an  order  should  be  presented 
in  a  bill  of  exceptions  properly  authenti- 
cated and  shown  to  contain  all  the  evidence 
adduced  on  the  hearing  in  the  court  below. 
— MusKy  V.  McEwen  Lumber  Co.,  164  Cal. 
68S.  687,  98  Pac.  1062. 

408.  It  la  error  upon  an  appeal  taken 
from  a  judgment  entered  by  the  clerk  upon 
the  verdict  of  the  jury  In  an  equity  oase 
before  the  signing  and  filing  of  flndings  of 
fact  and  the  rendition  by  the  court  of  any 
Judgment  therein,  to  direct  the  insertion  in 
the  bill  of  exceptions  of  the  ex  parte  order 
made  subsequent  to  such  Judgment  vacat- 
ing the  same,  the  flndings  of  fact  and  con- 
elusions  of  law  and  the  Judgment  based  on 
such  findings,  for  the  same  are  Immaterial 
to  such  appeal,  and  being  ao,  mandamus 
will  not  He  to  compel  the  striking  of  the 
same  from  the  bill  of  exceptions. — Holland 
v.  Superior  Court,  169  Cal.  361,  146  Pac. 
878. 

409.  It  Is  held  that,  under  the  record 
before  this  court,  its  review  la  limited  to 
the  single  question  whether  the  findings 
support  the  conclusions  of  law  and  the 
Judgment  based  thereon;  that  though  the 
court  found  for  appellant  as  to  preliminary 
matters  in  Issue,  such  as  the  preparation 
and  filing  of  the  petition  for  acquiring  util- 
ities, with  the  requisite  number  of  signers, 
yet  Its  flndings  for  respondent  upon  all  of 
the  vital  Issues  In  the  case  constitutes  a 
sufficient  basis  for  its  conclusions  of  law 
and  Judgment  for  the  respondent. — O'Con- 
nell  V.  Behan.  19  Cal.  App.  Ill,  124  Pac. 
1038. 

410.  Objection  Is  made  by  respondent  to 
a  consideration  of  the  transcript  because 
the  notice  of  the  entry  of  the  Judgment  was 
not  given  In  time.  Being  signed  in  the 
manner  agreed  upon,  and  no  objection  be- 
ing made  at  the  time  to  the  delay  In  the 
notice  of  the  entry  of  Judgment,  It  must  be 
presumed,  in  support  of  the  record,  that  the 
question  of  fact  was  determined  adversely 
to  respondent,  and  that  the  presiding  Judge 
properly  authenticated  the  transcript  as  he 
v/as  authorized  to  do  by  the  stipulation. 
It  was  the  duly  of  respondent,  if  he  desired 
to  object  to  the  authentication  of  the  tran- 
script and  have  reviewed  the  action  of  the 
court  below  in  relation  to  the  certification, 
to  have  presented  the  matter  to  this  court 
upon  a  bill  of  exceptions,  under  which  only 
can  a  question  of  fact  be  reviewed.  It  Is 
not  within  our  province  to  consider  affl- 
davlta  attached  to  the  record  and  not  em- 
bodied in  a  bin  of  exceptions, — Hecker  v. 
Baker,  19  Cal.  App.  667,  127  Pac.  664. 
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411.  On  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial,  an  affidavit 
tiled  in  the  court  below  In  support  of  the 
motion  and  showing  the  Judge's  prejudice 
can  not  be  considered  on  appeal  If  not 
included  or  referred  to  In  the  bill  of  ex- 
ceptions.—Pfnto  V.  Seely,  82  Cal.  App.  318, 
136  Fae.  43. 

412.  The  action  of  the  court  In  relieving 
the  moving  party  from  default  In  failing  to 
prepare  and  serv6  his  bill  of  exceptions 
should  be  Incorporated  In  the  record  on  the 
motion  for  a  new  trial,  and  may  be  re- 
viewed on  appeal  from  the  order  made  on 
such  motion. — Kramm  v.  Stockton  Blec.  R. 
R.  Co.,  23  Cal.  App.  737,  761.  136  Pac.  523, 
634. 

413.  The  party  proposing  a  bill  of  ex- 
ceptions Is  only  required  to  set  forth  there- 
in a  record  of  so  much  of  the  proceedings 
an  will  llluatrate  the  error  claimed,  and 
it  Is  the  duty  of  the  opposite  party  to  pro- 
pose, If  he  iB  able  to  do  mo,  such  amend- 
ments as  will  show  that  the  alleged  errors 
were  cured  or  rendered  n on -prejudicial.  It 
will  not  be  presumed  that,  if  omitted  evi- 
dence had  been  supplied,  a  different  case 
would  be  presented,  but  the  presumption 
will  be  that  the  record  does  show  all 
matters  material  to  a  consideration  of  the 
points  presented. — Polkinghorn  v.  Riverside 
Portland  Cement  Co.,  24  CaL  App.  616,  142 
Pac.  140. 

414.  An  appeal  from  an  order  denying  a 
motion  to  recall  and  quash  an  execution, 
and  from  an  order  denying  an  application 
for  an  Injunction  restraining  the  sheriff 
from  further  proceedings  under  the  execu- 
tion, will  be  dismissed.  If  In  lieu  of  a  bill 
of  exceptions  settled  by  the  court  and  ex- 
hibiting the  alleged  errors  of  the  trial  court 
In  the  proceedings,  the  appellant  has  Incor- 
porated In  a  typewritten  copy  thereof 
certain  affldavlts,  telegrams  and  letters, 
oerttfled  by  the  clerk,  to  be  true  copies  of 
such  original  documents  on  file  in  bis  office, 
and  it  does  not  appear  that  these  documents 
were  presented  to  the  court  or  considered 
upon  the  hearing  of  the  motions,  or,  assum- 
ing they  were  so  offered  and  received,  that 
other  evidence  was  not  offered  and  consid- 
ered.— Columbia  Crude  Oil  Co.  v.  Deyo,  25 
Cal.  App.  268,  143  Pac.  243. 

416.  Saatc— Affldavlt  of  plalntui  Inssfll. 
dent  mm  aabatltate* — ^Where,  In  an  action 
on  a  fire  Insurance  policy  providing  that 

such  policy  would  hold  good  only  so  long 
as  the  house  insured  was  used  as  a  dwell- 
ing-house, and  the  personal  property 
Insured  remained  therein,  the  complaint 
alleged  that  the  buildings,  together  with 
the  property  described  In  the  policy,  were 
destroyed  by  fire,  but  contained  no  state- 
ment showing  that  the  buildings  were 
being  put  to  the  particular  uses  limited  by 
the  contract,  to  which  complaint  the  de- 
fendant seasonably  demurred,  but  which 
demurrer  was  overruled,  and  the  record  on 
appeal  consists  of  the  Judgment-roll  only, 
an  affidavit  of   the  plaintiff,   filed  In  the 


appellate  court,  beln^no  pitrt  of  the  record, 
can  not  be  considered  for  the  purpose  of 

sliowlng  that  evidence  was  introduced  In 
the  trial  to  show  that  the  buildings  were 
being  so  used  at  the  time  of  their  destruc- 
tion.— Balan  v.  Nat.  Union  Fire  Ins.  Co..  19 
Cal.  App.  778,  127  Pac  829. 

416.  As  to  reanirements  of  •eelion  6B0. 
ante. — Supreme  court  does  not  intimate  that 
section  650,  ante,  as  amended.  Is  other  than 
directory,  or  that  a  failure  to  serve  the 
engrossed  bill,  when  certified,  would  pre- 
clude Its  use  upon  appeal. — Regents  of 
University  of  California  v.  Turner.  159  Cal. 
641.  114  Pac.  842. 

dlT.    As  to  ■ufflctcaey  of  bill. — The  cases 

holding  that  where  the  appellant  presents 
his  record  in  the  form  of  a  bill  of  excep- 
tions that  particular  errors  need  not  be 
specified,  apply  when  the  objections  and 
rulings  appeal  in  the  bill,  and  hence  need 
no  more  particular  presentation  In  order 
that  the  court's  attention  may  be  readily 
attracted  to  the  errors  claimed. — First  Na- 
tional Bank  V.  Trognitz,  14  Cal.  App.  176. 
Ill  Pac.  402. 

418.  Where  the  transcript  on  appeal 
from  the  judgment  and  from  an  order  de- 
nying a  new  trial  contains  a  purported 
bill  of  exceptions  in  support  of  applicant's 
motion  for  a  new  trial  which  Is  not  au- 
thenticated In  any  manner,  but  contains 
an  order  of  court  sustaining  objections 
to  its  settlement  on  the  ground  that  it  was 
not  presented  within  the  time  required  by 
law.  and  shows  no  exception  to  such  order, 
such  purported  bill  of  exceptions  can  not 
be  considered  for  any  purpose  upon  such 
appeal.— Erode  T.  Ooslln.  16  Cal.  App.  632. 
117  Pac.  778. 

419.  A  bill  of  exceptions,  which  was 
settled  within  the  time  required  for  its 
use  upon  an  appeal  from  the  Judgment, 
may  be  considered  thereon,  notwithstand- 
ing that  In  the  first  Instance  It  was  the 
intention  to  use  such  bill  of  exceptions 
upon  a  motion  for  a  new  trial,  the  pro- 
ceedings upon  which  were  abandoned.  It 
Is  held  Immaterial,  In  such  case,  what 
may  be  the  purposes  for  which  the  bill  was 
expected  to  be  used. — ^Dresser  v.  Allen,  17 
Cal.  App.  608,  120  Pac.  66. 

420.  Appeal  from  order  dlaallewlHg  at- 
torney'e  fees. — On  appeal  from  such  an  or- 
der, made  under  the  authority  of  sections 
1616  and  1619,  post,  where  the  application 
was  made  to  the  superior  court  "on  the 
files,  papers  and  records  in  the  case,"  the 
will  and  codicils,  forming  part  of  such 
files,  papers,  and  records,  were  properly  in- 
cluded In  the  bin  of  exceptions. — Bstate  of 
Hlte.  166  Cal.  469,  101  Pao.  448. 

431.  Bill  of  ezcevtloiia  flcttled  for  oae  ob 
Motloa  for  new  trial. — ^If  settled  within  the 
time  required  for  Us  use  on  an  appeal  from 
the  Judgment,  It  may  be  considered  on  suoh 
appeal,  although  intended  for  use  on  mo- 
tion for  new  trial,  which  was  abandoned. 
The  purposes  for  which  the  bill  was  pre- 
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pared  anii  expected  to  be  uaed  la  Immate- 
rial.—Dresser  V.  Allen.  17  Cal.  App.  509, 
120  Pac.  66. 

432.  Fallwe  to  prepare  —  RrlM  nadcr 
■action  473,  ante. — Upon  appeal  from  an  or- 
der refusing  to  errant  relief  under  section 
473,  ante,  on  the  ground  of  mistake.  Inad- 
vertence and  excusable  neglect  In  falling 
to  prepare  a  bill  of  exceptions  in  time  to 
be  used  upon  appeal  from  an  order  denying 
a  new  trial,  the  order  appealed  from  Is 
a  matter  purely  within  the  discretion  of 
the  trial  court,  and  this  court  can  not  In- 
terfere to  review  the  same,  where  it  does 
not  clearly  appear  that  there  has  been  a 
plain  abuse  of  discretion. — Blumer  v.  May- 
hew,  17  Cal.  App.  228,  119  Pac.  202. 

423.  It  la  held  that,  upon  the  showing 
made  in  support  of  the  application  for  re- 
lief under  section  473,  ante,  in  this  case,  it 
not  only  can  not  be  said  that  the  court 
failed  to  exercise  a  proper  discretion,  but 
that  it  may  also  rather  be  said  that,  had 
the  ruling  been  otherwiae,  non-interference 
by  this  court  would  have  strained  the  rule 
prohibiting  Interference  with  an  order 
when  it  tends  to  give  a  hearing  upon  the 
merits  of  liie  case. — Blumer  v.  Maybew,  17 
Cal.  App.  223,  119  Pac.  202. 

424.  Same— AdTlee  to  trial  Jadseii — Rule 
ae  to  review. — Tbough  appellate  courts  have 
suggested,  by  way  of  advice  to  trial  Judges, 
that  air  doubts  as  to  the  propriety  of  their 
rulings  upon  applications  for  relief  from 
default  under  section  473,  ante,  should  be 
resolved  In  favor  of  the  moving  party,  for 
the  reason  that  It  tends  to  bring  about  a 
decision  upon  the  merits,  yet,  notwith- 
standing this  fact,  the  rule  which  prohibits 
interference  by  appellate  courts  with  the 
decision  of  the  trial  court  thereupon,  save 
and  except  In  case  of  an  abuse  of  discre- 
tion, has  never  been  relaxed. — Blumer  v. 
Mayhew,  17  Cal.  App.  228,  119  Pac.  202. 

4aB,  Sawe—Attorwy'll  ln»Mwc«  af  atat^. 
«te  Ineacnsable. — The  statutory  provisions 
with  reference  to  the  procedure  to  be  taken 
upon  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial  are  of  such  long 
standing,  so  fully  set  forth  in  the  Code  of 
Civil  Procedure,  and  have  been  so  frequently 
passed  upon  and  construed  by  the  appellate 
courts  of  this  state,  that  Ignorance  of  the 
time  within  which  a  statement  or  bill  of 
exceptions  must  be  prepared  ftnd  served 
can  not  be  deemed  the  result  of  mistake  or 
surprise  or  Inadvertence,  and  the  neglect 
to  prepare  and  serve  it  within  the  time 
prescribed  by  the  code  Is  not  excusable. — 
Blumer  v.  Mayhew,  17  Cal.  App.  228,  119 
Pac.  202.  . 

428.  Method  of  presentation,  —  Section 
951,  post,  merely  prescribes  that  the  papers 
used  on  the  hearing  In  the  trial  court  shall 
be  a  part  of  the  record  on  appeal,  but  does 
not  present  the  method.  Rule  XXIX  pro- 
vides that  antAi  papers  shall  be  included  In 
n  bill  of  exceptions. — Harrison  v.  Cousins 
16  Cal.  App.  517.  117  Pac.  6II4. 


427.  Time  for  aerrlns  bni  of  exeeptlons. 

— Notice  of  the  entry  of  an  order  denying 
a  motion  to  be  relieved  from  a  default 
Judgment  Is  not  waived  from  the  fact  of 
the  presence  of  counsel  in  court  during  the 
argument  of  the  motion,  as  such  presence 
does  not  imply  actual  knowledge  either  of 
the  making  or  of  the  entry  of  the  order, 
and  the  time  to  serve  and  present  the  bill 
of  exceptions  on  appeal  from  such  order 
does  not  begin  to  run  Immediately  upon 
such  decision. — Hughes  Mfg.  &  Lumber  Co. 
T.  BUlott,  167  Cal.  494.  140  Pac.  17. 

428.  Where  It  is  claimed  that  a  bill  of 
exceptions  Is  not  presented  in  time  and  the 
bill  Is  settled  over  such  objection,  It  is  the 
duty  of  the  respondent  to  have  the  matter 

incorporated  in  the  bill,  since  otherwise  it 
must  be  presumed  that  the  court  acted 
within  Its  proper  authority. — Hughes  Mfg. 
&  Lumber  Co.  v.  Elliott,  167  Cal.  494,  140 
Pac.  17. 

429.  Orders  extending  the  time  for  the 
presentation  and  service  of  a  proposed  bill 
of  exceptions  for  thirty  days  beyond  that 
allowed  by  law,  without  the  consent  of  the 
adverse  party,  are  void. — ^Kramm  v.  Stock- 
ton Blec.  B.  Co.,  22  Cal.  App.  7S7,  761,  136 
Pac.  628. 

4W.  Where,  however,  the  adverse  party, 
after  such  unauthorized  extensions,  con- 
sents, by  stipulation,  to  a  further  extension 
of  time,  he  Is  estopped  from  claiming  a 
default  as  against  the  other  party  on  the 
ground  that  the  previous  orders  were  void, 
provided  the  latter  has  prepared  and  served 
the  bill  within  the  time  designated  in  the 
stipulation. — Kramm  v.  Stockton  Elee.  R. 
Co.,  22  Cal.  App.  737,  761,  136  Pac.  523. 

,  481.  An  order  of  court  extending  the 
time  for  service  of  the  proposed  bill  after 
It  had  been  completed,  four  days  beyond  the 
date  to  which  the  time  had  been  extended 
by  stipulation,  without  the  consent  of  the 
adverse  party.  Is  also  In  excess  of  the 
power  of  the  court,  but  the  latter  is  like- 
wise estopped  from  objecting  to  the  set- 
tlement of  the  bill  on  such  ground,  where 
he  not  only  accepted  the  bill,  but  requested 
and  secured  a  stipulation  extending  the 
time  within  which  to  prepare  and  serve 
his  proposed  amendments  thereto. — Kramm 
V.  Stockton  Elec.  R.  Co„  22  Cal.  App.  787 
761,  186  Pac.  628. 

482.  It  is  not  an  abuse  of  discretion  to 
relieve  a  party  moving  for  a  new  trial  from 
a  default  In  preparing  and  serving  his  bill 
of  exceptions  within  time,  where  the  service 

Is  one  day  late,  due  to  the  inadvertence  of 
the  stenographer  engaged  in  typewriting 
the  bill  in  omitting  some  Important  matters 
which  were  not  discovered  in  time  to  make 
the  service  on  the  previous  day. — Kramm  v 
Stockton  Elec.  R.  Co.,  22  Cal.  App.  787,  761 
186  Pac.  628. 

488.  The  settlement  of  a  bill  of  excep- 
tions Is  a  "proceeding"  within  section  473. 
ante,  and  under  that  section  the  release  of 
a  party  from  a  proceeding  taken  against 
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him  through  mistake.  Inadvertence,  etc.,  Is 
a  matter  largely  within  the  discretion  of 
the  trial  court,  which  will  not  he  disturbed 
on  appeal,  unless  it  clearly  appears  that 
such  discretion  has  been  abused. — Kramm 
V.  Stockton  Elec.  R.  Co.,  22  Cal.  App.  737, 
761.  136  Pac.  523. 

43*.  The  service  of  a  bill  of  exceptions 
by  delivery  to  the  attorneys  of  the  adverse 
party  through  the  agency  of  Wells.  Fargo 
ft  Co.'b  express  Is  a  valid  service. — Kramm 
V.  Stockton  Elec.  R.  Co.,  22  Cal.  App.  737, 
763,  136  Pac  623. 

436.  The  fact  that  the  person  upon  which 
the  service  Is  to  be  made  resides  or  has  his 
office  In  a  different  place  from  that  of  the 
person  making  the  service  does  not  require 
that  the  service  be  made  by  mail,  or  pre- 
clude a  pcr.sonal  pcrvli'e,  and  the  person 
set-king  to  make  the  st-rvloc  can  aval!  him- 
self of  any  agency,  such  as  Wells.  Fargo  & 
Co.,  or  the  instrumentality  of  the  post-offlce 
department,  with  as  much  effect  as  If  he 
had  employed  any  other  messenger.  The 
delivery  of  the  notice  through  such  agency 
renders  the  service  persona!,  and  the  proof 
of  Fiioh  delivery  establishes  a  personal 
service. — Kramm  v.  Stockton  Elec.  R.  Co., 
22  Cal.  App.  737,  7fil,  130  Pac.  523. 

H.    DEFECTS  AND  ^OBJECTIONS. 

430.    Am    to   defective  record   om  appeal 

being  presented.  Inasmuch  as  the  appel- 
late court  has  obtained  Jurisdiction  of  the 
cause  by  reason  of  the  notice  of  appeal 
given  by  the  appellant  to  the  clerk,  the  ap- 
peal should  not  be  dismissed,  but  the  Judg- 
ment or  order  appealed  from  atllnned. — 
Hlbernia  Sav.  &  I,.  Soc.  v.  Doran,  161  Cal. 
118,  118  Pac.  52G. 

See  pars.  404  and  405,  this  note. 

437.  Tlie  objection  that  the  record  does 
not  disclose  that  any  motion  was  made  to 
vacate  a  default  and  Judgment  Is  without 
merit.  A  motion  being  an  application  viva 
voce  to  grant  an  order,  it  appears  from 
the  order  of  court  that  such  motion  was 
made.  The  order  reads:  "It  Is  ordered  that 
defendant's  motion  to  set  aside,"  etc.,  "be 
and  the  same  is  hereby  granted."  Here  is  a 
declaration  by  the  court  that  a  motion  is 
made  and  granted.^ — -Quan  Quock  Fong  v, 
Lyons.  20  Cal.  App.  CBS.  130  Pac.  33.  3a. 

438.  Bill  of  exceptiouH  which  falls  to 
State  the  particulars  In  which  the  evidence 
Introduced  at  the  trial  was  insufficient  to 
support  the  Judgment,  Is  defective  and  in- 
sufficient under  section  £48  Code  of  Civil 
Procedure,  and  the  app«!llant  Is  in  no  posi- 
tion to  insist  upon  the  evidence  being  re- 
viewed by  the  appellate  court  for  the  pur- 
pose of  determining  whether  or  not  the 
judgment  Is  thereby  supported. — California 
Portland  Cement  Co.  v.  Went  worth  Hotel 
Co.,  16  Cat.  App.  602,  118  Pac.  103. 

439.  "It  Is  true,  as  a  general  proposition, 
that  this  court  will  not  review  the  evidence 
In  a  bill  of  exceptions,  unless  it  specifies 
the  particulars  In  which  the  evidence  is  al- 
leged to  be  Insufficient  to  sustain  the  de- 


cision."— San  IjuIs  Water  Co.  t.  Slitrada,  117 
Cal.  1S8,  48  Pac.  1076. 

440.  "No  reference  to  the  evidence  is  re- 
quired In  the  specification,  except  to  say 
that  it  la  Insufficient  to  Justify  the  particu- 
lar finding  called  In  question.  .  .  .  The 
object  of  the  rule  requiring  these  specifica- 
tions, Is,  first,  -to  shorten  the  statement  of 
the  evidence  by  excluding  everything  Irrele- 
vant to  the  specified  fact;  and.  second,  to 
notify  the  opposing  party  of  the  particular 
finding  called  in  question,  in  order  that  he 
may  see  that  the  statement  fairly  and  fully 
presents  the  evidence  bearing  upon  that 
particular  matter.  This  object  accomplished, 
the  statute  is  satisfied." — €wlft  v.  Occiden- 
tal MIn.  &  Petroleum  Co.,  141  Cat.-  161,  74 
Pac.  700. 

441.  Same — Or  atatement  on  appeal  of  the 

case,  showing  the  evidence  adtlu,  d  at  the 
trial,  not  being  tiled,  the  finding  of  facts 
by  the  trial  court  will  be  conclusive  on  ap- 
peal.— Bradley  Broa.  v.  Bradley,  20  Cal.  App. 
1,  127  Pac.  1044. 

442.  In  the  case  of  such  a  defoct  In  the 
record,  the  conclusions  of  law  of  the  trial 
court,  following  as  a  matter  of  law  from 
the  facts  as  found,  the  judt;ment  will  not 
be  disturbed  on  appeal. — Bradley  Bros.  r. 
Bradley.  20  Cal.  App.  1,  127  Pac.  1044. 

443.  However,  when  It  affirmatively  ap- 
pears that  no  such  finding  could  have  been 
properly  made  In  any  possible  view  of  the 
case,  the  Judgment  ran  not  be  sustained. — 
Bradley  Bros.  v.  Bradley.  20  Cal.  App.  1,  127 
Pac.  1044. 

114.  ThuB.  the  rule  will  not  apply  to  an 
action  whlcti  was  erroneously  determined 
upon  the  application  of  a  statute  of  limita- 
tions which.  In  no  view  of  the  case,  had  any 
possible  bearing  upon  the  issues  raised  by 
the  pleading. — Bradloy  Bros.  v.  Bradley,  20 
Cal.  App.  1,  127  Pac.  1044. 

44S.  DepOMltlona  not  Incorporatrd  fa  bill 
of  exeeptioaH  rulings  on  admission  or  ex- 
clusion of  testimony  therein  contained  can 
not  be  reviewed  on  appeal. — Oldershaw  v. 
Matteson  &  Williamson  Mfg.  Co.,  19  Cal. 
App.  179,  125  Pac.  263. 

440.  Judgment-roll  alone  appealed  on  It 
Is  defective,  where  the  sufficiency  of  the 
findings  of  the  trial  court  Is  sought  to  be 
attacked,  for  the  reason  that  the  evidence 
on  which  the  findings  are  based  Is  not  he- 
fore  the  appellate  court. — -Archer  V.  £Iarvcy, 
164  Cal.  274,  128  Pac.  410. 

447,  Judgment-roll  and  btll  of  exceptions, 

appealed  (in,  not  purporting  to  set  out  the 
evliif-nce,  is  defective,  and  if  the  findings 
state  that  the  case  was  tried  and  finally 
heard  "upon  the  pleadings  and*  testimony 
given  at  the  trial,"  because  of  the  defect  In 
the  record,  the  appellant  can  not  present 
and  have  considered  the  fact  that  Uie  evi- 
dence was  stipulated.— O'Connell  t.  Behan, 
10  Cal.  App.  Ill,  124  Pac.  1088. 

448.  "In  the  absence  of  a  bill  of  excep- 
tions showing  the  evidence  offered  and  re- 
•~eived  at  the  trial,  we  must  assume  that 
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the  evidence  fully  supports  thp.  flndlncs  of 
the  trial  court  In  every  essential  particular, 
and  therefore  upon  the  record  before  us,  we 
are  limited  to  a  consideration  of  the  aingle 
question  of  whether  or  not  the  flndingrs  of 
fact  support  the  conclusions  of  law  adduced 
therefrom,  and  the  Judgment  subsequently 
rendered  and  entered  thereon ."~0'ConneU 
V.  Behan,  19  Cal.  App.  Ill,  124  Pac  1088. 

F.  QUESTIONS  PRESENTED  FOR 
REVIEW. 

448,    Amendments    to    Jadsment-roll.  — 

Amendment  of  1907  to  section  670,  ante, 
makes  "all  orders  striking  out  any  plead- 
ing In  whole  or  In  part"  a  part  of  the 
judgment-roU,  yet  such  amendment  does  not 
enlarge  the  scope  of  an  appeal  taken  solely 
from  an  order  denying  a  motion  for  a  new 
trial,  upon  which  no  question  as  to  the 
sufficiency  of  the  pleadings  or  findings  can 
be  reviewed:  only  euch  matters  can  be  con- 
sidered as  are  made  grounds  of  the  motion, 
upon  which  the  trial  court  may  grant  or 
deny  the  same.' — Stockton  Iron  Works  V. 
Walters,  18  Cal.  App.  378,  128  Pac.  240. 
See  par.  461,  this  note. 

4m.    Bselndcd  depoaltlons  not  set  forth. 

— Where  depositions  were  offered  In  evi- 
dence and  excluded  upon  objection,  but  the 
depositions  are  not  incorporated  in  the  bill 
of  exceptions,  and  the  record  shows  no 
error  In  the  ruling,  any  alleged  error  In  the 
ruling  can  not  be  reviewed. — Otdershaw  v, 
Matteson  &  Willlamaon  Co.,  19  Cal.  App. 
180,  125  Pac.  263. 

4SI.  Findings  of  fact.- — It  Is  the  rule  gen- 
erally that,  In  the  absence  of  a  bill  of  ex- 
ceptions or  a  statement  of  the  case  showing 
the  evidence  adduced  at  the  trial,  the  flnd- 
Ings  of  fact  as  made  by  the  lower  court  are 
conclusive  upon  appeal;  and  If  the  conclu- 
sions of  law  deduced  from  the  findings  of 
fact  necessarily  follow  as  a  matter  of  law, 
the  Judgment  founded  thereon  will  not  ordi- 
narily be  disturbed.  The  rule,  however,  can 
not  be  applied  in  every  case.  Ordinarily,  a 
material  defect  In  the  findings  Is  fatal  to 
the  Judgment;  and  clearly  no  Judgment 
should  be  sustained  upon  the  findings  alone 
where  it  affirmatively  appears  that  no  such 
findings  could  have  been  properly  made  in 
any  possible  view  of  the  case. — Bradley 
Bros.  V.  Bradley,  20  Cal.  App.  1,  127  Pac. 
1044,  1047. 

4R2.  inKtrnctlonM  unincorporated  In  rec- 
ord on  appeal,  which  wore  requested  and  re- 
fused, can  not  be  considered  by  the  appellate 
court,  for  want  of  a  showing  that  the  re- 
quested Instructions  were  not  substantially 
given. — Patton  v.  Klemmer.  IS  Cal.  App.  459, 
116  Pac.  62. 

468.  Now-trial  ovder  without  application 
therefor  by  respondent,  contention  on  part 
of  appellant  to  that  effect  Is  not  sustained 
where  the  bill  of  exceptions  upon  the  appeal 
Hhows  the  notice  of  intention  and  ground  of 
motion,  that  the  cause  came  on  for  hearing 
with  the  counsel  for  both  parties  present  In 
court;  that  the  cause  was  submitted,  and 


.  that  thereafter  the  court  granted  the  motion 
and  ordered  a  new  trial. — Hovey  v.  Thorp, 
17  Cal.  App.  677,  121  Pac.  303. 

454.  An  order  denying  a  new  trial  re- 
cited that  the  motion  for  a  new  trial  was 
presented  upon  all  grounds  stated  In  the 
notice  of  Intention  to  move  for  a  new  trial 
and  upon  the  statement  of  the  case  pre- 
viously settled.  A  copy  of  the  notice  of  In- 
tention was  printed  In  the  transcript,  but 
was  not  authenticated  by  a  bill  of  excep- 
tions, and  therefore  could  not  be  considered 
as  a  part  of  the  record  on  appeal  under  the 
provisions  of  sections  661,  ante,  and  951  and 
952.  post.  However,  the  record  contained  a 
bill  of  exceptions  in  which  the  Insufficiency 
of  the  evidence  to  sustain  the  findings  was 
specified,  but  the  ocder  denying  the  new 
trial  did  not  clearly  state  that  the  grounds 
upon  which  the  motion  was  made  were 
those  specified  in  the  settled  statement.  It 
was  held  that  these  orders  are  to  be  liber- 
ally construed;  that  the  bill  of  exceptions 
setting  forth  the  evidence  and  proceedings 
taken  at  the  trial  was  In  no  wise  distin- 
guishable by  a  statement  of  the  case;  that 
wherever  It  Is  necessary  for  the  ends  of 
Justice  to  do  so,  the  appellate  court  would 
consider  the  expressions  as  synonymous; 
that  the  recital  In  the  order  that  the  motion 
was  presented  upon  the  statement  of  the 
case  previously  settled  would  be  deemed 
sufllclent  evidence  that  the  objections  set 
forth  In  the  statement  were  the  grounds 
of  the  motion;  that  the  misnomer  whereby 
the  bill  was  referred  to  as  the  statement 
would  be  disregarded,  and  that  therefore 
the  evidence  could  be  considered. — -Dennis 
v.  Gordon,  168  Cal.  427,  12S  Pac.  1063. 

455.  On  appeal  from  a  Judgment  and  or- 
der denying  a  new  trial,  the  sole  question  to 
be  considered  Is  whether  the  findings  sus- 
tain the  judgment.  —  Brode  v.  Oosslln  1« 
Cal.  App.  632,  117  Pac.  778. 

456.  Record  not  containing  notice  of  In- 
tention, and  not  showing  the  grounds  of 
the  motion  or  the  order,  neither  the  order 
nor  the  evidence  can  be  reviewed  by  the 
appellate  court. — Morcum  v.  Balersky  16 
Cal.  App.  480,  117  Pac.  560. 

467.  Upon  an  appeal  from  an  order  deny- 
ing a  new  trial,  which  motion  was  made 
upon  the  ground  of  newly  discovered  evi- 
denoe,  there  can  be  no  review  when  the  affi- 
davits showing  the  newly  discovered  evi- 
dence are  not  referred  to  and  not  Included  . 

In   the  authenticated   bill   of  exceptions  

Schroeder  v.  Mauzy,  16  Cal.  App,  443  lis 
Pac.  459. 

438.  Shmc  —  Newly  discovered  evidence 
not  Included  In  the  record  on  appeal,  appel- 
late court  can  not  determine  whether  the 
trial  court  erred  In  refusing  to  grant  a  new 
trial  on  the  ground  of  such  newly  discovered 
evidence. — Stockton  Iron  Works  v.  Walters 
18  Cal.  App.  373,  123  Pac.  240. 

45fl.  Note  and  nnncknowl edged  mortgan 
not  tnclndcd  In  record,  the  statement  on  mo- 
tion for  a  new  trial,  an  appellate  court  can 
not  determine  from  the  record  on  appeal 
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whether  there  was  a  variance,  as  claimed. — 
Weat  V.  Meara,  17  Cal.  App.  718,  121  Pac.  700. 

400.  None  pro  tune  order  br  trial  coart 
pcBdiiiK  appeai  will  not  be  considered  by 
the  appellate  court  where  the  record  showed 
that  nothlnff  remained  for  hearinc  except 
the  motion,  that  the  cause  which  came  on 
for  hearing:  was  the  motion,  and  that  the 
order  was  In  connection  therewith,  and  the 
npplloatlon  for  a  new  trial  together  with 
the  grounds  therefor  sudlclently  appear  In 
the  record. — Hovey  v.  Thorp.  17  Cal.  App. 
677,  121  Pac.  303. 

401.  Order  on  mallon  to  atrlke  ont  plead- 

Imm  can  not  be  reviewed  where  the  only 
reference  to  the  question,  as  shown  by  the 
record,  la  a  paper  found  In  the  transcript, 
appearing  to  be  a  copy  of  a  notice  that  a.p- 
pellant  would  make  such  motion,  but  it  is 
not  shown  tliat  such  motion  ever  was  in 
fact  made  or  that  there  ever  was  any  ruling 
tliereon. — National  Bank  of  Cal.  v.  Hulford, 
17  Cal.  App.  551,  120  Pac.  446. 
See  par.  449,  this  note, 

4CZ.  SafleleBcy  of  evldeaec — Caa  aot  be 
reviewed  by  an  appellate  coart  tn  the  ab- 
sence of  a  bill  of  fxceptlons  showing  the 
evidence  offered  and  received  In  the  trial 
court;  under  such  a  record  the  appellate 
court  must  assume  that  the  evidence  fully 
sustains  the  findings  of  the  trial  court  In 
every  essential  particular. — O'Connell  V.  Ba- 
han,  19  Cal.  App.  111.  124  Pac.  10S8. 

Am  to  rerTew  of  B«ncleaer  ot  cTideBee, 

see  pars.  462-464,  this  note. 

463.  Where,  after  trial  of  the  issues 
joined  upon  the  petition  for  the  writ,  the 
judgment  was  against  the  petitioner  and  in 
favor  of  the  clerk  respondent,  from  which 
the  petitioner  appealed  upon  the  judgment- 
roll  and  a  bill  of  exceptions  which  does 
not  purport  to  set  out  the  evidence,  and  the 
findings  state  that  the  case  was  tried  and 
finally  heard  upon  the  pleadings  "and  tes- 
timony given  at  the  trial,"  It  must  be  pre- 
sumed that  the  findings  speak  the  truth,  and 
a  statement  In  appellant's  brief  that  the 
evidence  was  stipulated  must  be  disre- 
garded: and  It  must  also  be  presumed  that 
the  evidence  was  sufflcient  to  support  the 
findings,  and  Its  insufficiency  can  not  be  re- 
viewed.— O'Connell  v.  Behan,  19  Cal.  App. 
111.  124  Pac.  1088. 

464.  Where  an  appeal  Is  on  the  judgment- 
roll  alone,  the  evidence  not  being  before  the 
court.  Its  sufllclency  to  support  the  flndings 
can  not  be  questioned. — Archer  v.  Harvey. 
164  Cal.  274.  128  Pac.  410,  412. 

G.  STATEMENT  AND  SPECIFICATION  OF 
ERRORS. 

40S.  As  to  senerally. — Where  the  state- 
ment of  a  case  contains  no  specification 
nor  attempted  specification  of  the  particu- 
lars in  which  it  is  claimed  that  the  evi- 
dence is  Insuffleient  to  Justify  the  tlndlnffs 
and  decision,  the  appellate  court  can  not 
resort  to  It.  either  upon  the  appeal  from  the 
judgment  or  the   order   denying   a  new 


trial,  for  the  purpose  of  determining  the 
sufficiency  ot  the  evidence  to  support  the 
findings. — Holland  v.  Canty,  2S  Cal,  App. 
91,  137  Pac.  276. 

466.  A  statement  of  the  case  on  motion 
for  a  new  trial,  which  does  not  specify  nor 
attempt  to  specify  the  particulars  in  which 
the  evidence  Is  claimed  to  be  Insufficient  to 
justify  the  findings,  can  not  be  considered, 
either  upon  the  appeal  from  the  order  deny- 
ing a  new  trial  or  on  the  appeal  from  the 
Judgment,  for  the  purpose  of  determining 
the  sufficiency  of  the  evidence. — Hastaran  v. 
Marchand,  28  Cal.  App.  126,  137  Pac.  297. 

467.  The  failure  of  such  statement  to 
specify  the  particulars  In  which  it  is 
claimed  the  evidence  is  insufficient  Is  not 
cured  by  the  incorporation,  elsewhere  In 
the  transcript,  of  two  separate  documents 
entitled  "Bill  of  Exceptions,"  one  of  which 
cotitalns  several  specifications  of  the  insuf- 
ficiency of  the  evidence  Intermingled  wltli 
argument  and  the  citation  of  authorities, 
and  the  other  made  up  of  specifications  of 
errors  tn  law  alleged  to  have  occurred  dur- 
ing the  trial,  neither  documenu  being 
authenticated  by  the  trial  Judge,  nor  re- 
ferred to  in  the  authenticated  statement  or 
made  a  part  thereof,  nor  purporting  to  set 
out  In  narrative  form  or  otherwise  the  evi- 
dence and  rulings  at  the  trial,  although 
upon  the  diminution  of  the  record  there 
was  Indorsed  thereon  the  certificate  of  the 
trial  Judge  that  such  documents  were  used 
on  the  hearing  of  the  motion  for  a  new 
trial.— Hastaran  v.  Marchand,  23  Cal.  App. 
126,  137  Pac.  297. 

468.  The  specifications  of  the  insufficiency 

of  the  evidence  in  a  statement  of  the  case 
or  bill  of  exceptions  are  not  required  merely 
for  use  upon  the  hearing  of  a  motion  for  a 
new  trial,  but  are  Intended  primarily.  If 
not  entirely,  for  the  Information  of  the  ad- 
verse party  and  the  trial  court,  to  the  end 
that  they  may  be  fully  advised  upon  the 
settlement  of  the  statement  or  bill  of  excep- 
tions as  to  what  matters  of  evidence  cover- 
ing the  points  In  controversy  should  bs  In- 
cluded therein. — Hastaran  v,  Marchand,  23 
Cal.  App.  126,  137  Pac.  297. 

469.  Where  the  transcript  on  appeal  dis- 
closes that  the  Instructions  of  the  court 
have  net  been  embodied  In  the  statement  of 
the  case,  and  that  no  specification  of  error 
in  the  giving  of  Instructions  has  been  made 
in  the  statement,  the  argument  of  the  ap- 
pellant as  to  error  in  such  instructions  can 
not  be  considered  by  the  appellate  court. — 
Moore  T.  Ollson.  22  Cal.  App.  169,  187  Pac. 
268. 

470.  No  error  can  be  predicated  upon  the 
ruling  of  a  trial  court  In  denying  a  motion 
for  a  new  trial,  when  no  statement  has  been 
settled  and  allowed.  And  although  the  want 
of  a  settled  statement  may  oe  due  solely  to 
an  error  of  the  court  In  refusing  to  allow 
the  same,  this  can  not  avail  a  party  ag- 
grieved, on  appeal  from  such  order,  when 
upon  the  record  nothing  appears  to  show 
the  alleged  errors  upon  which  the  motion  is 
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based.— -Keatlrgr  v.  Keatltiff,  23  Cal.  App. 
3S4,  138  Pac.  118. 

471.  Where  the  co-respondent  and  the 
defendant  In  a  divorce  action  agree  that  the 
defendant  shatt  prepare  a  statement  to  be 
used  by  both  on  their  respective  motions 
for  a.  new  trial,  but  the  plaintiff  Is  not  a 
party  to  the  aereement  and  Is  served  with 
the  statement  in  support  of  the  motion  of 
the  defendant  alone,  the  co-respondent  is 
not  entitled  to  rely  on  the  statement  of  the 
defendant.  The  failure  of  the  defendant  to 
carry  out  the  agreement  Is  no  STround  for 
relief  from  the  co-respondent's  default  In 
preparing  and  serving  a  statement. — Keat- 
fnsr  V.  Keating,  2S  Cal.  App.  SS4,  138  Pac. 
118. 

472.  If  notice  of  the  denial  of  an  appel- 
lant's motion  for  a  new  trial  Is  not  served, 
and  the  record  on  appeal  does  not  contain 
the  papers  specified  in  section  861,  ante,  as 
required  by  section  952.  post,  the  order 
denying  the  motion  for  new  trial  must  be 
affirmed. — Keatlngr  v.  Keating,  23  Cal.  App. 
384,  138  Pac.  118. 

H.  THE  TRANSCRIPT. 
1.  NEW  AND  ALTERNATIVE  METHOD  OP 
APPEAL. 

473.  Statntory  provlaloas. — Transcript  of 
proceedings,  etc.,  as  authorized  by  section 
941b.  post,  will  not  be  filed  when  the  ap- 
peal, except  as  to  euch  questions  as  may  be 
reviewed  on  an  appeal  from  the  judgment 
upon  the  Judgment-roll  alone  where  the 
Jadgment-roli  is  presented  in  a  proper  and 
separate  form  distinct  from  the  transcript 
of  the  proceedings,  unless  such  transcript 
conforms  to  the  requirements  of  rule  of  the 
supreme  court. — Reclamation  Dlst.  No.  70  v. 
Sherman,  11  Cal.  App.  403,  106  Pac.  277. 

474.  Section  953a,  post,  does  not  provide 
at  alt  for  a  notice  of  appeal.  The  purpose 
of  that  section.  In  connection  with  sections 
953b  and  953c,  post,  is  to  provide  a  method 
of  preparing  the  record  or  transcript  to  be 
filed  In  the  proper  appellate  court  in  sup- 
port of  the  appeal.  None  of  the  proceedings 
there  prescribed  are  Jurledletional  to  the 
appeal. — Smith  v.  Jaceard,  2  Cal.  App.  280, 
287.  128  Fac.  1028,  1026. 

4711.  Sme— TniiiMTlvt  allowed  mad  ecrtl- 
•cd  aa  provided  by  section  953a,  post,  be- 
comes part  of  the  judgment-roll  only  In 
the  same  sense  that  a  bill  of  exceptions 
was  made  a  part  thereof  by  section  670, 
ante,  prior  to  Its  amendment  In  1907,  that 
Is,  to  serve  as  part  of  the  record  under 
sections  9S0,  9S3a,  post.  There  Is  no  express 
authority  for  an  appellant  being  relieved 
from  printing  his  transcript  on  appealing 
In  any  case  except  one  in  which  the  tran- 
script has  been  settled  and  allowed  by  the 
trial  court  In  accordance  with  this  section, 
and  this  Is  true  whether  It  consists  of  the 
Judgment-roll  only  or  a  record  made  up  un- 
der the  alternative  method  in  lieu  of  a  bill 
of  exceptions. — Waterbury  v,  Temescal  Wa- 
ter Co.,  11  Cal.  App.  S32,  637,  106  Pac.  340. 


476.  Some— Same— Tranx mitt  I BV  and  ttl- 
l»K    traasciipt  —  ProTlsloa     directory. — 

Neither  in  the  statute  nor  in  the  rules  of 
the  court  is  any  penalty  prescribed  for  the 
failure  of  the  reporter  to  file  a  transcript 
of  the  proceedings  within  twenty  days,  as 
provided  by  section  953a,  post.  Such  provi- 
sion as  to  a  time  for  nilng  the  transcript 
is  merely  directory,  and  the  failure  of  the 
reporter  to  file  such  transcript  within  the 
time  allowed  is  not  Jurisdictional. — Smith 
v.  Jaceard,  20  Cal.  App.  280,  128  Pac.  1023, 
1024. 

477.  Same — When  transcript  nnnecesMry. 

— When  an  appeal  Is  properly  taken  either 
by  the  method  provided  by  sections  940  and 
941,  post,  or  by  that  provided  by  sections 
941a,  941b  and  941c,  post,  the  appellate 
court  to  which  it  Is  taken  has  jurisdiction 
of  the  appeal,  even  if  no  transcript  on  ap- 
peal is  ever  found  to  support  it.  It  may 
dismiss  such  appeal  for  delay  In  filing  the 
transcript,  but  such  dismissal  will  be  a 
dismissal  for  want  of  diligence  Cor  prose- 
cuting it,  and  not  a  dismissal  for  lack  of 
Jurisdiction  of  the  appeal. — Smith  v.  Jac- 
eard, 20  Cal.  App.  280,  128  Pac.  1028. 

2.  OLD  METHOD  OF  APPEAL. 

478.  As  to  tine  of  serving  and  flllnc  <ran- 
■ertpt* — A  proceeding  is  pending  for  the  set- 
tlement of  a  bill  of  exceptions,  within  the 
meaning  of  Rule  XI  of  the  supreme  court  re- 
lating to  the  time  of  filing  the  transcript  on 
appeal  from  a  Judgment,  where  an  appe<it 
has  been  taken  from  an  order  relieving  a 
party  moving  for  a  new  trial  from  hla  omis- 
sion to  serve  his  notice  of  intention  within 
the  time  prescribed  by  law,  regardless  of  the 
ultimate  success  or  failure  of  the  proceed- 
ing.— ^Union  Collection  Co.  v.  Oliver,  23  Cal. 
App.  318,  137  Pac.  1082. 

479.  A  delay  of  fifteen  months  in  filing 
the  transcript  does  not  warrant  a  diamlssal 
of  the  appeal.  If  during  that  time  there  has 
been  pending  a  motion  for  a  new  trial,  and 
incidental  thereto,  the  settlement  of  a  pro- 
posed bill  of  exceptions. — Baker  v.  Bllers 
Music  Co.  24  Cal.  App.  348,  141  Pac,  39S. 

480.  A  motion  to  dismiss  an  appeal  from 
a  Judgment  upon  the  ground  of  failure  to 
serve  and  file  the  transcript  within  the  time 
prescribed  by  Rule  II  of  the  superior  court 
Is  premature  If  made  before  the  expiration 
of  forty  days  from  the  time  of  the  filing  by 
stipulation  of  a  substituted  bond  on  appeal. 
— Hofer  V.  Grundy,  24  Cal.  App.  686,  143  Pac. 
102. 

481.  SttpniatlMK  corrcctneas  of  trnnscrlpt 
—flea  of  dlmlnotloB  of  record— BSstoppel. — 
Where  the  appellant  seeks  the  general 
verdict  of  the  Jury,  dnd  the  Judgment  based 
thereon,  by  showing  that  error  was  com- 
mitted as  to  one  of  the  Issues  Involved, 
the  respondent  may,  notwithstanding  th« 
fact  that  he  has  stipulated  as  to  the  cor- 
rectness of  the  transcript  on  appeal,  under 
plea  of  diminution  of  record,  complete  the 
ludgment-roU   by   adding   thereto  special 
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verdicts  which  were  omitted  from  the  tran- 
script stipulated  as  to,  and  which  show 
that  the  Judgment  Is  sustainable  regard- 
less of  the  alleged  error. — California  Wine 
Assn.  V.  Commercial  Union  Fire  Ins.  Co., 
159  Cal.  49,  112  Pac.  S68. 

482.  Subdivision  2  of  section  670,  ante, 
embraces  special  verdicts  which,  them- 
selves, absolutely  control  the  general  ver- 
dict,— California  Wine  Assn.  v.  Commercial 
Union  Fire  Ins.  Co.,  1B9  Cal.  49.  52,  112  Pac. 
858.  See  Suydam  v.  WilUamaon.  61  U.  S. 
427.  61  L.  ed.  978;  Frank  v.  Grimes,  105  Ind. 
346,  4  N.  B.  414. 

488.  Stipulation  by  the  respondent  as  to 
the  correctness  of  the  transcript  filed  on 
appeal,  does  not  preclude  him  from  object- 
ing to  the  sufficiency  of  the  statement  to 
support  a  motion  for  a  new  trial. — Carver 
T.  San  Joaquin  Clsar  Co..  16  Cal.  App.  761, 
118  Pac.  92. 

484.  Respondent  on  an  appeal  Is  not  es- 
topped by  any  stipulation  or  conduct  In 
connection  with  the  settlement  of  the  bill  of 
exceptions,  from  completing  the  Judgrment- 
roll  by  addlnsr  thereto  the  special  Inter- 
rogatories submitted  to  the  Jury,  and  the 
flndlng  of  the  Jury  thereon.— California 
Wine  Assoc.  v.  Commercial  Union  Fire  Ins. 
Co.,  59  Cal.  49,  112  Pac.  868. 

VI.  REVIEW  ON  APPBAU 

A.  IN  GENERAU 

486.  Abandmncnt  of  appeal  or  ot  polat 
—As  to  KCBcrallT'. — Alleffinff  errors  In  the 
admlulon  or  exclusion  of  evidence,  which 
are  not  argued  by  the  appellant,  hia  brief 
merely  statiner  that  "we  think  the  court 
erred"  In  making  the  respective  rulings, 
will  not  be  considered  on  appeal.— Perry  v. 
Ayers,  169  Cal.  414,  114  Pac.  46. 

48t,  Same— Same — Braon  Hot  dlaeoased 
la  brief. — Alleged  errors  In  the  admission  of 
evidence,  which  are  referred  to  but  not  dis- 
cussed In  the  appellant's  brief,  deserve  scant 
notice  on  appeal. — Dore  v.  Southern  Pac. 
Co.,  168  Cal.  182,  124  Pac.  817. 

Aa  <o  points  aot  argved.  see  pars.  183-136. 
this  note. 

487.  Appellate  court  Is  Justified  In  treat- 
ing the  appeal  as  abandoned,  except  upon 
the  single  point  that  they  should  have  been 
given  leave  to  amend,  upon  which  the  ap- 
peal Is  not  tenable. — Sanguinetti  v.  Val- 
leclta  MIn.  Co.,  16  Cal.  App.  781,  117  Pac. 
1037. 

488.  Where  objections  to  the  admissibil- 
ity of  evidence  are  not  noticed  in  the  brief 
of  the  appellant,  they  will  be  regarded  as 
waived. — Irvine  ft  Mulr  Lumber  Co.  v. 
Holmes,  28  Cal.  App.  4&3.  147  Pac.  229. 

489.  AfllnnaMe>    revenal,    or  asodlflea- 

tlon.^ — It  Is  only  in  extreme  cases  that  the 
action  of  the  trial  court.  In  granting  or 
denying  relief,  can  be  reversed  on  appeal, — 
Entate  of  Simmons,  168  Cal.  390,  143  Pac. 
697. 


Alt  to  modlOcatlona  mm  appeair  sea  par. 

600,  this  note. 

Ae  to  reveraal  of  JadgnieBt  based  on  flad- 
Ing  foreign  to  Iseues  ralacd,  see  par.  718. 
this  note. 

490.  The  affirmance  of  a  Judgment  on  ap- 
peal does  not  preclude  the  lower  court  from 
thereafter  granting  a  new  trial  on  the 
ground  of  insufficiency  of  the  evidence,  not- 
withstanding this  point  was  presented  to 
the  appellate  court. — ^Bond  v.  United  Rail- 
roads, 169  Cal.  278,  146  Pac.  688. 

491.  A  Judgment  entered  by  th^  trial 
court  pursuant  to  the  mandate  of  the  su- 
preme court  on  appeal  from  the  original 
Judgment,  as  well  as  the  original  Judgment 
itself,  Is  vacated  and  set  aside  upon  the  sub- 
sequent affirmance  upon  the  appeal  of  the 
order  granting  a  new  trial,  notwithstanding 
the  entry  of  the  Judgment  pursuant  to  the 
mandate  was  made  subsequently  to  the 
order. — ^Ulller  ft  Lux  v.  Enterprise'  Canal 
etc.,  Co.,  169  Cal.  416,  147  Pac.  667. 

492.  The  supreme  court  has  no  power  to 
grant  a  writ  of  supersedeas  to  stay  the  en- 
forcement of  a  final  Judgment  pending  the 
determination  of  an  appeal  from  an  order 
striking  from  the  flies  the  notice  of  Inten- 
tion to  move  for  a  new  trial  where  the 
pending  appeal  In  the  meanwhile  has  been 
disposed  of  by  reversing  the  order,  since 
such  reversal  remands  the  proceeding  for  a 
new  trial  to  the  Jurisdiction  of  the  superior 
court,  and  any  steps  looking  to  a  stay  of 
execution  on  the  Judgment  must  be  sought 
in  that  court. — Bond  v.  United  Railroads. 
169  Cal.  632.  147  Pac  466. 

493.  On  this  appeal  from  a  Judgment  of 
conviction  of  the  crime  of  rape,  It  Is  held 
that  no  error  appears  from  the  fragmentary 
record,  which  consists  merely  of  the  minute 
entries  of  the  trial  kept  by  the  clerk  and 
the  judgment  of  conviction. — People  v.  Tag- 
gart,  25  Cal.  App.  628.  144  Pac.  1197. 

494.  The  power  of  the  district  court  of 
appeal  on  an  appeal  which  Involves  as  its 
only  Issue  a  disagreement  between  the 
Judgment  and  the  findings  in  the  case.  Is 
not  limited  to  a  modification  of  the  Judg- 
ment to  conform  to  the  findings,  but  it  has 
the  power  to  reverse  the  Judgment  and  re- 
mand the  case  for  a  new  trial. — Machado  v. 
Machado.  26  Cal.  App.  16,  145  Pac.  738. 

495.  An  appellate  court  will  not  disturb 
the  Undlng  of  the  trial  court  where  there  Is 
substantial  evidence  warranting  a  clear  and 
satisfactory  conviction  tn  that  effect. — 
Brunner  v.  Title  Insurance  &  Trust  Co.,  26 
Cal.  App.  36.  145  Pac.  741. 

496.  A  Judgment  will  not  be  reversed 
merely  because  It  was  rendered  for  an  ex- 
cessive amount  where  the  party  In  whose 
favor  the  Judgment  was  given  consents  to 
a  modlHcatlon  thereof. — Conlln  v.  Emanuel 
Lewis  Investment  Co..  26  Cal.  App.  388,  147 
Pac.  472. 

497.  Where  the  defendant  in  an  action  to 
enforce  a  trust  gives  a  deed  to  stay  execu- 
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tlon  of  the  Judgment  rendered  aeainst  him 
and  deposits  It  with  the  clerk  of  the  court 
pursuant  to  section  944,  post,  the  deed  be- 
comes a  nullity  In  the  hands  of  the  clerk 
upon  the  reversal  of  the  Judgment. — United 
States  Oil  &  Land  Co.  v.  Bell,  219  Fed.  785. 

488.  Same — Reversal  In  part. — The  prac- 
tice of  reversing  a  judgment  in  part  only 
is  well  settled,  and  should  be  followed 
where  the  error  found  to  have  been  com- 
mitted has  affected  the  determination  of 
hut  one  or  more  of  a  ^eater  number  of  dis- 
tinct and  severable  Issues  or  causes  of  ac- 
tion.— Gray  v.  Cotton,  166  Cal.  130,  1S4  Pac. 
114B. 

4M.  Faflare  to  serre  motion  for  new 
trial. — The  failure  to  serve  a  motion  for  a 

new  trial  on  necessary  parties  amounts  to 
a  jurisdictional  defect,  and  Is  available  at 
any  time.  It  is  not  waived  by  the  parties 
failing  to  present  the  point  In  the  lower 
court. — Marshall  &  Stearns  Co.  v.  Deneen 
Building  Co.,  169  Cal.  216.  146  Pac.  684. 

SCO.  Hoillficatlon  of  JadKment- — Where, 
upon  the  second  appeal  from  the  Judgment 
In  favor  of  the  plaintiff  in  an  action  for 
damages  for  death.  It  Is  determined  that 
the  only  error  committed  was  In  the  ad- 
mission of  certain  evidence  on  the  subject 
of  damages,  and  no  claim  was  made  on  the 
first  appeal  that  the  verdict  was  excessive 
but  the  Judgment  was  reversed  solely  be- 
cause of  the  erroneous  admis>slon  in  evi- 
dence of  a  certain  municipal  ordinance,  the 
court  has  power  to  modify  the  Judgment  in- 
stead of  ordering  a  new  trial,  by  providing 
that  the  plaintiff  remit  the  difference  be- 
tween the  verdicts  returned  In  the  two 
trials. — Stmoneau  v.  Pacific  Rlec.  R.  Co.,  166 
cal.  164,  49  L.  R.  A.  (N.  S.)  737.  136  Pac.  644. 

See.  also,  pars.  710.  711,  this  note. 

Ab  to  aarmaneo  maA  revcml  on  appeal, 
see  pars.  489-498,  this  note. 

801.  Parties  entitled  to  allec*  error — As 
to  vcnerally. — Where  there  was  no  attempt 
of  the  other  defendants  denying  the  lease 
to  limit  such  prior  Judgment  to  the  original 
lessee,  they  are  In  no  position  to  make  such 
limitation  upon  appeal. — Delger  v.  Jacobs, 
19  Cal.  App.  197.  125  Pac.  258. 

502.  Same — Grror  In  Jndgment  as  to  co- 
defendant. — Where  the  trial  court's  findings 
were  against  both  defendants,  but  Judg- 
ment was  rendered  against  only  one,  the 
fact  that  the  defendant,  against  whom  no 
Judgment  was  rendered,  was  entitled  to  a 
Judgment  for  his  costs  In  no  defense  to  the 
validity  of  the  Judgment  against  the  other 
defendant,  where  it  is  clear  from  the  facts 
that  he  alone  is  liable.  Any  error  in  this 
respect,  being  harmless,  should  be  disre- 
garded as  provided  by  section  475,  ante. — 
Madary  v.  City  of  Fresno,  20  Cal.  App.  91, 
128  Pac.  340,  844. 

BOB.  Same— Batoppel  <♦  alle«*  error. — A 
party  can  not  complain  on  appeal  of  the  ad- 
mission of  evidence  which  he  himself  has 
offered.  If  the  evidence  was  not  admissible, 
such  party  waived  his  right  to  object  by 


offering  It  himself.— GJurlch  v.   Fieg,  164 
Cal.  429,  129  Pac.  464,  466. 

B04.  In  an  action  for  money  received, 
defendants  are  not  at  liberty  to  complain 
on  appeal  of  action  by  the  trial  court  which 
was  entirely  In  accord  with  their  own  re- 
quests.—Gray  v.  Bills,  164  Cal.  481,  129  Pac. 
791.  793. 

505.  Where  the  defendant  persisted,  in 
the  face  of  the  objection  of  want  of  notice. 
In  presenting  his  motion,  he  can  not  claim 
that  the  court  erred  In  passing  upnn  the 
motion  which  he  had  thus  pressed  upon  It 
for  determination. — Bohn  v.  Bohn,  164  Cal. 
532.  129  Pac.  981.  984. 

BOe.  Same — Intervener. — An  Intervener  is 
not  entitled  to  complain  that  the  judg- 
ment for  the  plaintiff  Is  inefteclual  or  im- 
perfect In  Its  relation  to  other  parties.  It 
Is  sufficient  that  the  Judgment  as  to  him  is 
In  plain  terms  and  sufficiently  explicit  to 
enable  plalntllt  to  exact  performance  from 
him  thereunder. — Gray  v.  Bonnell,  19  Cal. 
App.  243,  126  Pac.  3S6. 

EOT.  PreNomptlono  anA  latendments  on 
nppeal. — Where  only  one  count  of  the  com- 
plaint is  sufficient  to  support  a  Judgment,  it 
will  be  presumed,  on  appeal,  that  It  was 
based  solely  on  that  court. — Watson  v. 
Lawson,  166  Cal.  235.  135  Pac.  961. 

508.  In  examining  the  sufficiency  of  the 
evidence  to  support  a  questioned  finding, 
an  appellate  court  must  accept  as  true  all 
evidence  tending  to  establish  the  correct- 
ness of  the  findings  as  made,  taking  into  ac- 
count, as  well,  all  Inferences  which  might 
reasonably  have  been  thought  by  the  trial 
court  to  lead  to  the  same  conclusion,  and 
every  substantial  conflict  In  the  testimony 
Is  to  be  resolved  In  favor  of  the  finding. — 
Bancroft-Whitney  Co.  v.  McHugh.  166  Cal. 
140,  134  Pac.  1157, 

509.  On  appeal  the  presumptions  of  law 
are  all  in  favor  of  the  action  of  the  court 
below;  If  error  Is  claimed,  the  record  must 
contain  sufficient  legal  evidence  of  U,  or 
the  appellate  court  will  disregard  It. — Es- 
tate of  Gamble,  166  Cal.  253,  13E  Pac.  970. 

CIO.  On  an  appeal  from  a  Judgment, 
taken  upon  the  judgment-roll  accompanied 
by  a  bill  of  exceptions  which  contains  no 
specifications  nor  attempted  specifications 
of  the  particulars  In  which  the  evidence  is 
insufficient  to  support  the  findings,  it  must 
be  assumed  that  there  was  ample  evidence 
to  support  them. — Klnard  v.  Kaelln,  22  Cal. 
App.  383,  134  Pac,  370. 

511.  Where  an  order  of  the  trial  court 
striking  out  parts  of  the  plaintiff's  amended 
answer  to  the  defendant's  cross-complaint 
Is  not  included  in  the  Judgment-troll  as  re- 
quired  by  section  670.  ante,  such  order  must 
be  sustained  If  it  can  be  supported  upon  any 
Just  ground  appearing  In  the  record. — Kln- 
ard V.  Kaelin,  22  Cal.  App.  S8S.  184  Pac.  370. 

613.  On  an  appeal  from  a  Judgment  oa 
the  Judgment-roll,  alone.  It  must  be  con- 
clusively presumed  that  a  finding  of  th« 
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trial  court  u  to  tlie  date  when  the  defend- 
ant repudiated  a  trust  was  juetlfied  by  the 
evidence. — Pavlovlch  v.  Pavlovlch,  2S  Cat 
App.  EOO,  ISB  Pao.  SOS. 

613.  In.  the  absence  of  an  efficient  state- 
ment of  the  case  or  a  bill  of  exceptions,  an 
api>ellate  court  muat  assume  that  the  evi- 
dence adduced  at  the  trial  fallr  supports 
the  flndlngs,  and  Justified  the  denial  of  a 
new  trial. — Hastaran  v.  Marchand,  SS  Cat. 
App.  1S6.  1S7  Pac.  SftT. 

614.  On  appeal  from  a  Judgment  It  will 
be  presumed  that  the  trial  court  ruled  upon 
a  demurrer  to  the  complaint.  If  the  record 
falls  to  show  that  the  court  did  not  rule 
thereon. — Murdough  v.  Murdou^h,  SS  Cal. 
App.  179,  137  Pac.  267. 

S16.  When  a  special  demurrer  la  filed, 
and  the  record  falls  to  disclose  that  the 
court  ruled  upon  It,  but  does  show  that  de- 
fendant filed  an  answer  and  cross-com- 
lilalnt,  an  appellate  court  Is  warranted  In 
presuming  that  defendant  waived  his  spe- 
cial demurrer. — Murdougrh  v.  Murdouerh,  2S 
Cal.  App.  179,  ISO,  1S7  Pac.  867,  and  oases 
cited. 

616.  Where  a  complaint  embraces  two 
counts,  one  of  which  states  sufficient  facte 
to  constitute  a  cause  of  action,  It  is  ^ood 
as  against  a  general  demurrer,  and  an  ap- 
pellate court  will  not  reverse  a  Judgment 
for  the  plaintlfT,  even  If  the  other  count  Is 
defective:  for  the  sake  of  upholding  It,  the 
Judgment  will  be  presumed  to  be  baaed 
upon  the  count  against  Which  there  la  no 
valid  objection. — Union  Collection  Co>.  v. 
Oliver,  28  Cal.  App.  SIS.  1S7  Pac.  lOSS. 

617.  Not  only  are  all  Intendments  on  ap- 
peal In  favor  of  the  regularity  of  the  action 
of  the  trial  court,  but  the  findings  of  fact 
made  by  the  trial  court  are  to  receive  such 
a  construction  as  will  uphold  rather  than 
defeat  Its  Judgment  thereon. — Paclflc  States 
Co.  v.  Arnold,  23  Cal.  App.  672.  189  Pac.  239. 

618.  As  error  Is  not  presumed,  and  all 
intendments  are  In  favor  of  the  action  of 
the  lower  court.  It  follows  that  affidavits 
In  behalf  of  the  successful  party  are  deemed 
to  establish  not  only  the  facts  directly 
stated  therein,  but  also  all  facts  which  may 
reasonably  be  Inferred  or  presumed  from 
the  direct  and  positive  statementa — Smllle 
V.  SmlUe,  24  Cal.  App.  829.  141  Pac.  8X9. 

619.  4acstlou  reviewable  on  appeal. — 
The  party  objecting  to  evidence  can  not 
complain  on  appeal  that  the  court.  In  ad- 
mitting It,  gave  an  erroneous  reason  there- 
for.—Ray  v.  Borgfeldt.  169  Cal.  268,  146 
Pac.  679. 

620.  It  is  too  late  to  make  the  conten- 
tion, for  the  first  time  on  appeal,  that  the 
trial  court  abused  Its  discretion  in  refus- 
ing leave  to  amend  the  complaint  after  de- 
murrer sustained,  where  nothing  appears  in 
the  record  to  show  such  an  abuse. — Morri- 
son V.  LAnd,  109  Cal.  680,  147  Pac.  269. 

521.  Where  a  supplemental  eomptalnt  is 
filed  in  an  action  to  recover  rents,  for  the 


purpose  of  recovering  rent  which  has  ac- 
crued after  the  commencement  of  the  ac- 
tion, and  the  defendants  answer  such  plead- 
ing, and  go  to  trial  without  objection,  they 
can  not  raise  the  objection  to  such  pleading 
for  the  flrst  time  after  Judgment. — -Slnnlge 
V.  Oswald.  170  Cal.  66,  148  Pac.  208. 

US.  Same  — Polats  raised  toF  the  first 
time  In  a  petition  for  rehearing  or  for 
transfer  will  not  be  considered. — Cain  v. 
Franch,  26  Cal.  App.  499,  144  Pac.  302. 

See,  also,  pars.  46,  67,  109-111,  this  note. 

SaS.  Scope  and  cxteat  of  review — In  gen- 
eral. — Upon  an  appeal  duly  perfected  pur- 
suant to  the  provision  of  section  941b.  post, 
any  question  may  be  reviewed  which  could 
be  reviewed  upon  an  appeal  taken,  pursu- 
ant to  the  provisions  of  section  939,  post, 
within  sixty  days  of  the  rendition  of  the 
judgment  (See  f  941o,  post).  The  claim 
that  the  evidence  Is  not  such  as  to  sustain 
the  findings  of  the  trial  court  must  there- 
fore be  considered. — Fraser  v.  Sheldon,  164 
Cal.  166.  128  Pac.  88,  84. 

Am  tm  stlpalatlo*  mt  coaascli  eoBferriaic 
Jorlsdlctloa  upon  an  appellate  eoMrt  to  pass 
ea  aoMtloBs  not  mlscd  belowt  see  note. 
Ann.  Cas.  1912A.  1037. 

624.  Where  neither  the  complaint  nor  the 
findings  support  the  Judgment,  such  defect 
Is  one  that  may  be  reviewed  on  an  appeal 
from  the  Judgment. — Van  Buskirk  v.  Kuhns. 
164  Cal.  472,  129  Pac.  587.  688- 

626.  Where  the  order  of  the  lower  court 
sustaining  a  demurrer  was  general  In  its 
terms.  It  will  be  sustained  where  it  can  be 
ascertained  that  the  demurrer  was  well 
taken  upon  any  of  the  grounds  assigned 
therefore. — ^MacUulIen  v,  Kelly,  19  Cal.  App. 
400,  1S7  Pac.  819. 

626,  Where  the  Judgment  must  be  re- 
versed and  the  cause  sent  back  for  a  new 
trial,  because  of  the  error  of  the  trial  cdurt 
In  striking  out  the  equitable  defense  pleaded 
by  the  answer  of  the  defendant,  it  Is 
neither  necessary  nor  proper  for  the  su- 
preme court  to  review  the  evidence  and  ex- 
press an  opinion  as  to  Its  sufficiency  t<> 
support  the  Judgment  In  so  far  as  it  re- 
lates to  the  damages  awarded  to  the  plain- 
tiff.—Knight  V.  Black,  19  Cal.  App.  610,  126 
Pac  612,  610. 

627,  Notwithstanding  the  fact  that  the 
lower  court  based  Its  ruling  in  granting  a 
new  trial  as  to  all  of  the  defendants  solely 

upon  the  Insufficiency  of  the  evidence  to 
support  the  verdict  against  two  of  the  de- 
fendants, the  order  appealed  from  must  be 
affirmed  In  whole  or  in  part  If  It  can  be 
Justified  upon  any  of  the  grounds  which 
were  made  the  basis  of  the  motion  for  a 
new  trial. — Clark  v.  Torchlana,  19  Cal.  App. 
786,  sub  nom.  Clark  v.  Van  Torcblana,  127 
Pac.  831,  883. 

628,  An  order  denying  a  motion  to  dis- 
solve a  writ  of  attachment  will  be  alllrmed 
on  appeal,  where  the  grounds  upon  which 
the  motion  was  made  are  not  disclosed  by 
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the  record.  An  appellate  court  can  not  aa- 
sume  error  In  the  rullngr  of  the  trial  court; 
error  must  afflrmatlvely  appear  from  the 
record,  otherwise  the  Judgment  will  be  sf- 
flrmed. — Costa  Rasa,  SS  Cal.  App.  7B4, 
I3»  Pac.  899. 

529.  If  a  demurrer  Is  well  taken  on  any 
ground,  the  order  sustaining  it  will  be  af- 
firmed, regardless  of  the  reasons  which  the 
court  may  have  assigned  therefor.— Koch 
V.  Speedwell  Motor  Car  Co.,  24  Csl.  App. 
12S,  140  Pac.  698. 

ESO.  An  appellate  court  will  not  reverse 
a  Judgment  for  error  of  the  trial  court  In 
ruling  upon  the  admisslhUltsr  of  expert  evi- 
dence as  to  value,  unless  it  has  abused  Its 
discretion. — People  v.  Touts,  28  Cal.  App. 
436,  147  Pac  222. 

081.  Same— A»  to  order  resveetlag  default 
jBdgnent.^ — While  it  has  been  said  In  some 
cases  that  the  discretion  of  an  appellate 
court  as  to  disturbing  an  order  of  the  lower 
court  is  better  exercised  when  it  tends  to 
bring  about  a  decision  of  the  case  upon  Its 
merits,  the  mle  itself  (not  to  disturb  an 
order  setting  aside,  or  refusing  to  set  aside, 
a  default  except  In  clear  cases  of  an  abuse 
of  discretion  by  the  whole  court)  has  never 
been  relaxed.  This  observation  has-been  in 
the  nature  of  advice  to  the  superior  court 
and  not  for  the  purpose  of  compelling  it  to 
decide  in  that  mode.  Unless  the  record 
irlearly  shows  that  the  court  bas  abused  Its 
discretion.  Its  order,  whether  It  be  to  grant 
or  deny  the  application,  will  be  afllrmed. — 
L.ang  V.  Ulley  ft  Thurston  Co.,  164  Cal.  294, 
128  Pac.  1026,  1027. 

632.  The  defaulting  defendants  in  con- 
demnation proceedings  should  not  be  heard 
here  to  question  the  disposition  of  the  fund. 
A  defaulting  defendant  undoubtedly  has 
the  right  of  appeal,  but  even  then  his  at- 
tack must  be  confined  to  the  consideration 
of  Jurisdiction  or  of  the  suRlclency  of  the 
pleadings. — Reed  Orchard  Co.  v.  Superior 
Court.  19  Cal.  App.  648.  128  Pac.  9,  16. 

S33,  Basse  — Appeal  from  order  denying 
oew  trial. — ^Upon  appeal  from  an  order 
denying  a  new  trial,  the  aufUclency  of  the 
evidence  to  support  the  finding  can  not  he 
reviewed,  where  there  Is  nothing  in  the  bill 
of  exceptions  tpecifying  the  particulars  In 
which  the  evidence  is  Insufficient,  as  re- 
quired by  section  648,  ante. — ^Layne  v.  John- 
son, 19  Cal.  App.  96,  124  Pac.  860. 

Ab  te  erdcra  denying  a  new  trial  not  now 
being  an  appealable  order,  see  par.  3,  this 
note;  also,  post,  {  963  and  note. 

634.  On  appeal  from  an  order  denying  a 
new  trial,  objections  of  the  complaint  urged 
under  the  demurrer  can  not  be  reviewed, 
since  such  objections  can  be  considered  only 
upon  an  appeal  from  the  Judgment, — Cook 
V.  Suburban  Realty  Co.,  20  Cal.  App.  538,  129 
Pac.  801,  802. 

&8S.  Same — Appeal  from  order  granting 
■ew  trlal.1 — The  question  whether  the  find- 
Iners  are  supported  by  the  evidence  may  be 


reviewed  on  appeal  from  an  order  granting 
a  new  trial,  even  though  the  attempted  ap- 
peal from  the  Judgment  was  futile. — Sulsun 
Lumber  Co.  v.  Falrflcld  School  Dlst..  19  Cal. 
App.  687,  127  Pac.  849. 

586.  On  an  appeal  from  an  order  grant- 
ing a  motion  for  a  new  trial  especially  on 
the  ground  of  newly  discovered  evidence, 
the  appellate  court  ia  not  confined  to  a  re- 
view of  the  action  of  the  trial  court  In 
granting  the  new  trial  on  that  ground,  but 
will  affirm  the  order  If  upon  an  examination 
of  the  entire  record  it  appears  that  a  new. 
trial  should  have  been  granted  for  any 
ground  upon  which  the  motion  was  based. — 
Cahill  V.  Stone  Co.,  187  Cal.  128,  138  Pac. 
712. 

B87.  Same  —  Appeal  from  order  reliev- 
ing from  defanlt. — An  order  relieving  a 
party  moving  for  a  new  trial  from  his  fail- 
ure to  present  his  bill  of  exceptions  for  set- 
tlement within  the  time  required  by  law,  is 
not  appealable,  but  the  order  may  be  re- 
viewed on  appeal  from  the  order  denying 
the  new  trial,  where  the  proceedings  are 
incorporated  in '  the  record. — ^Kramm  v. 
Stockton  Elec.  R.  Co.,  22  Cal.  App.  737,  761, 
136  Pac.  623. 

688.  Some — Krrowm  of  law  occarrlng  at  the 
trial. — Brrors  of  law  appearing  either  In  a 
proper  statement  of  the  case  or  bill  of  ex- 
ceptions may  be  reviewed  upon  an  appeal 
from  the  Judgment,  regardless  of  whether 
or  not  an  appeal  has  been  perfected  from 
an  order  denying  a  new  trlal.-~Hastaran  v. 
Marchand,  82  Cal.  App.  126,  137  Pac.  297. 

539.  Where  upon  an  appeal  from  a  de- 
cree denying  a  divorce  the  only  reference 
in  support  of  the  contention  of  the  appel- 
lant plaintiff  that  the  court  erred  In  ruling 
that  no  Inquiry  could  be  made  as  to  acts 
of  the  respondent  and  occurrences  prior  to 
a  certain  date,  is  a  ruling  denying  the  re- 
spondent the  privilege  of  Introducing  cer- 
tain evidence  tendered,  such  ruling,  even  If 
erroneous,  can  not  be  attacked  on  the  ap- 
peal.— Donnelly  v.  Donnelly,  26  Cal.  App. 
577,  147  Pac.  682. 

MO.  Same— Insttfllcleney  of  record  to  en- 
title objection  to  review. — ^Where  the  only 
reference  In  the  record  Is  a  notice  In  the 
transcript  that  appellant  would  make  such 
a  motion,  and  it  does  not  appear  that  it  was 
ever  made,  or  any  ruling  thereon,  an  al- 
leged error  In  denying  a  motion  to  strike 
out  designated  portions  of  an  amended  com- 
plaint can  not  be  reviewed. — National  Bank 
v.  Mulford.  17  Cal.  App.  666.  120  Pac.  446. 

As  to  record  en  appeal,  veMcrally,  see 
Part  V,  this  note. 

541.  Same— Jndgmeat  by  default. — Where 
a  defendant  falls  to  answer,  the  only  ques- 
tion that  can  arise  upon  an  appeal  is  a  legal 
one,  and  the  appellate  court  is  limited  In 
Its  examination  in  such  a  case  to  the  Judg- 
ment-roll, 1.  e.,  the  papers  designated  In 
subdivision  1  of  section  670,  ante. — Crackel. 
v.  Crackel,  17  Cal.  .A^p.  603,  121  Pac.  296. 
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Same— -Rrvlrw  of  evidence  and  llnd- 
lnr«- — Where  an  appeal  fs  taken  from  a 
Judgment  within  sixty  days  after  Its  rendl' 
tion  and  entry,  the  suJBclency  of  the  evi- 
dence to  support  the  findings  may  be  re- 
viewed OS  effectually  as  upon  an  appeal 
from  an  order  refusing  a  new  trial,  whether 
the  appeal  1b  taken  under  section  940,  post, 
or  under  the  new  method  prescribed  by  sec- 
tions $41a,  9il%  and  941c,  post. — Cortel- 
you  V.  Imperial  Land  Co.,  166  Cal.  14,  134 
Pac.  981. 

S43.  Where  there  is  a  substantial  con- 
flict in  the  evidence,  the  decision  of  the  trial 
court  as  to  the  fact  is  conclusive  on  appeal. 
— National  Lumber  Co.  V.  Ripple,  166  CaL 
506.  187  Pac.  236. 

514.  The  rule  that  flndingrs  must  be  in- 
terpreted so  as  to  support  the  Judgment,  If 
reasonably  possible,  is  herein  controlled  by 
the  rule  that  findings  must  be  interpreted 
on  appeal  so  as  to  be  within  the  Issues. — 
McLellan  Co.  v.  East  San  Uateo  Land  Co., 
166  Cal.  736,  137  Pac.  1146. 

&15>  Same — Snbseqaent  order*  and  pro- 
eeedincs. — ^The  filing,  with  the  sanction  of 
the  court,  of  an  amendment  claiming  a  de- 
fect of  parties  plaintiff,  raised  an  Issue 
upon  which  defendant  was  entitled  to  rely 
In  its  motion  for  nonsuit.  It  also  cured  any 
error  that  might  have  been  theretofore 
committed  in  admitting  evidence  tending 
to  show  that  the  ownership  of  the  automo- 
bile was  in  the  partnership. — Burr  v.  United 
Railroads  Of  San  Pranclsco,  16S  Cal.  6S3,  12C 
Pac.  S7S,  874. 

MB.  Saue—^eory  of  doefaloa  of  lower 
court  apheld.  If  possible. — Where  the  court 
has  not  limited  in  any  way  the  effect  of  the 
order  for  a  new  trial,  an  appellate  court 
Is  compelled  to  view  It  by  the  light  of  the 
settled  rule  In  this  state,  and  hold  that,  if 
it  can  be  upheld  uppn  any  ground  embraced 
In  the  notice  of  the  intention,  it  Is  the  duty 
of  such  appellate  court  to  sustain  it. — Shea- 
Bocqueraz  Co.  v.  Hartman,  30  Cat.  App.  634. 
129  Pac.  807,  SOS. 

647.  Where  the  court  made  an  order 
granting  a  new  trial  In  general  language, 
without  in  any  manner  or  degree  qualify- 
ing or  restricting  the  scope  thereof,  such 
order  will  not  be  reversed  merely  because 
appellant  claims  that  there  was  no  neces- 
sity for  a  new  trial,  for  the  reason  that  the 
court  erred  only  In  failing  in  Its  Judgment 
to  allow  Interest  thereon. — Shca-Bocqueraz 
Co.  V.  Hartman,  30  Cal.  App.  634,  129  Pac. 
807. 

MS,  Same  — Same  —  Order  grantlns;  new 
trial, — It  Is  only  in  rare  Instances  and  upon 
very  strong  grounds  that  the  supreme  court 
will  set  aside  an  order  granting  a  new 
trial.  Even  though  the  order  declares  In 
terms  that  the  motion  is  granted  for  one  or 
more  reasons  only,  the  appellate  court  la 
not  precluded  from  considering  any  other 
assignment  upon  which  the  motion  should 
have  been  granted.  This  rule  Is  subject 
to  the  one  limitation  that  the  trial  court 


may  limit  its  order  granting  the  motion  so 
as  to  exclude,  as  a  ground  for  its  action, 
the  tnsufllplency  of  the  evidence,  but  such 
exclusion,  to  be  effectual,  must  be  declared 
in  the  order  Itself. — Brlggs  v.  Hall,  20  CaL' 
App.  372.  129  Pac.  288. 

See,  also,  par.  636,  this  note. 

540.  Variance.  —  Any  variance  between 
the  pleading  and  proof  must  be  taken  ad- 
vantage of  by  exception  at  the  trial;  it  can 
not  be  presented  for  the  flrst  time  on  ap- 
peal.— Mercantile  Trust  Co.  v.  Doe,  26  Cal- 
App.  246,  146  Pac.  692. 

Am  to  variance  Benerally,  see  pars.  49,  62, 
this  note. 

A*  to  varlaaee  laauMterlal  wfaea,  see  par. 
680,  this  noto. 

B.    DISCRETION  OP  LOWER  COURT. 

550.  Aa  to  rale. — The  rule  Is  well  settled 
that  where  the  trial  court  has  discretionary 
power  In  proceedings  before  It,  its  exercise 
will  not  be  disturbed,  unless  a  clear  abuse 
of  discretion  is  made  to  appear;  and  even 
when  the  correctness  of  the  ruling  may  be 
doubted,  the  appellate  court  will  not  sub- 
stitute its  own  opinion,  and  thereby  devest 
the  trial  court  of  the  discretionary  power 
reposed  In  It. — Smith  v.  Riverside  Groves  & 
Water  Co..  19  Cal.  App.  165,  124  Pac.  870. 

BSl.  Filing  transcript  on  appeal —•  Dill- 
genee.— -The  determination  of  the  question 
as  to  whether  or  not  there  has  been  due 
diligence  in  the  matter  of  filing  the  tran- 
script on  appeal  Is  one  largely  lying  In  the 
discretion  of  the  trial  court,  with  which  the 
appellate  court  will  not  interfere  unless  it 
appears  that  the  court  In  its  action  has 
abused  Its  discretion.  Especially  will  an 
appellate  court  abide  by  the  action  of  the 
trial  court  when  it  tends  to  a  determination 
of  the  appeal  upon  its  merits. — Smith  v. 
Jaccard.  20  Cal.  App.  280,  12S  Pac.  1023,  1024. 

652.  In  granting  new  trial. — The  grant- 
ing of  a  new  trial  for  want  of  evidence  to 
support  the  verdict  is  usually  a  matter  al- 
most entirely  within  the  discretion  of  the 
trial  court;  and  its  order  will  not  be  re- 
versed, unless  an  abuse  of  discretion  ap- 
pears.— Estate  of  Inverts,  163  Cal.  449,  126 
Pac.  1058. 

553.  The  matter  of  dismissal  of  proceed- 
ings on  motion  for  a  new  trial,  on  the 
ground  of  lack  of  diligence  in  the  prosecu- 
tion thereof,  is  one  which  is  addressed  to 
the  sound  discretion  of  the  court;  and  un- 
less an  abuse  of  this  discretion  is  shown, 
an  order  made  granting  or  denying  such  a 
motion  will  not  be  disturbed  on  appeal. — 
McConnell  v.  Imperial  Water  Co..  20  CaL 
App.  8,  127  Pac.  1036,  1037,  following  doc- 
trine fn  Galbralth  v,  Lowe,  142  Cal.  295.  76 
Pac.  831. 

TiM.    Same— For  Inanflieleaey  of  evideace. 

— An  action  was  brought  to  recover  com- 
missions for  finding  a  purchaser  for  certain 
mining  properly.  The  defendant  in  answer 
declared  that  the  contract  conferring  the 
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power  to  sell  had  been  altered  by  the  in' 
sertlon  of  other  property  not  intended  to  be 
■old.  At  the  trial  It  was  stipulated  that  the 
whole  case  should  be  left  to  the  decision  of 
an  expert'to  be  chosen  by  the  court,  whose 
opinion  as  to  the  alteration  should  be  con- 
clusive upon  Judgment  for  plaintiff,  the 
trial  court  upon  motion  granted  a  new  trial. 
It  was  held  on  appeal  that  such  a  discretion 
would  not  be  disturbed. — Conwell  v.  Varlan, 
21  Cal.  App.  521,  130  Pac.  23.  25. 

555.  Where  a  new  trial  la  granted  on  the 
ground  that  the  evidence  is  insufficient  to 
support  the  Sndings.  It  la  well  settled  that 
the  order  will  stand  unless  it  is  made 
clearly  to  appear  that  the  trial  court.  In 
granting  It.  has  abused  its  discretion. — 
Conwell  V.  Varlan,  20  Cat.  App.  621,  130  Pac. 
28,  26. 

Kt6.  Seme  — For  aewly  discovered  cvl- 
dencc. — The  matter  of  granting  a  new  trial 
upon  the  ground  of  newly  discovered  evi- 
dence Is  with  the  trial  court;  and  It  is  for 
that  court  to  say  whether  or  not  the  prof- 
fered evidence  is  auch  as  would  affect  the 
decision  of  the  court.  If  Introduced. — Jones 
V.  Lewis,  19  Cal.  App.  B7B,  126  Pac.  863,  864. 

667.  Where  a  motion  for  a  new  trial  was 
made  upon  newly  discovered  evidence,  un- 
der the  rule  tbat  It  should  be  of  auch  a  char- 
acter as  to  render  a  different  result  prob- 
able upon  a  new  trial,  auch  question  Is  one 
to  be  determined  by  the  trial  court  in  the 
exercise  of  a  discretionary  power,  which 
will  not  be  Interfered  with  except  when 
manifest  abuse  is  apparent,  which  does  not 
appear  when  it  can  not  be  said  that  "It  Is 
cirar  that  the  proposed  evidence  would 
render  a  different  result  probable." — Lamb 
V.  Wllke.  19  Cal.  App.  28«,  125  Pac.  767. 

508.  Same  — WclKht  evidence. — The 
weight  of  the  evidence  and  the  credibility 
of  the  witnesses  are  ordinarily  questions 
solely  for  determination  by  the  trial  Judge, 
In  passing  upon  a  motion  for  a  new  trial, 
and  his  decision  upon  theae  matters  will  not 
be  disturbed  on  appeal,  although  the  evi- 
dence sustaining  the  verdict  Is  weak  and 
unsatisfactory. — People  T.  Uaruyama,  19 
Cal.  App.  290,  126  Pac.  984. 

C.  BARMLBSS  ERROR. 

5B9.  As  to  Kcnenlly. — Where  the  plain- 
tiff, on  cross-examination  of  a  wltneaa, 
brings  out  a  fact  or  permits  a  Juror  to 
bring  it  out,  he  can  not  complain  on  appeal 
that  the  questions  erroneously  assumed  the 
truth  of  the  fact — ^Ray  v.  Borgfeldt.  169  Cal. 
253.  146  Pac.  679. 

560.  The  practice  of  deciding  a  case 
without  In  terms  declaring  upon  reserved 
rulings  touching  the  admlsalbility  of.  evi- 
dence is  one  to  be  reprobated  and  deplored, 
and  where  substantial  injustice  to  a  litigant 
results  the  error  is  of  sufficient  gravity  to 
call  for  a  reversal. — Stanwood  Carson, 
169  Cal.  640,  147  Pac.  662. 


661.  The  failure  to  thus  rule  in  an  action 
to  secure  a;  decree  declaring  certain  street 
Improvement  proceedings  to  be  void  Is  not 
reversible  error,  where  the  evidence  ob- 
jected to  Is  record  evidence  and  the  objec- 
tions founded  upon  the  contention  that  for 
various  omissions  and  irregularities  the 
same  waa  Inadmlaaible  and  void,  thereby 
involving  the  consideration  of  questions  of 
law. — Stanwood  v.  Carson,  169  Cal.  640,  147 
Pac.  562. 

662.  It  Is  only  when  a  Judgment  rests 
for  Its  validity  upon  a  flnding  which  is  not 
supported,  or  which  negatives  a  fact  ad- 
mitted by  the  pleadings,  that  injury  is 
worked  and  a  reversal  must  follow. — Thayer 
T.  Tyler,  169  Cal.  671,  147  Pac.  979. 

663.  Where  In  an  action  upon  a  written 
contract  of  guaranty  the  findings  upon  the 
question  of  fraud  in  its  procurement  are 
clear,  full  and  explicit,  and  are  in  them- 
selves sufficient  to  support  the  Judgment, 
uncertainty  In  otHer  findings  becomes  im- 
material.— American  Nat.  Bank  v.  Donnel- 
lan,  170  Cal.  9.  146  Pao.  166. 

664.  Alleged  contradlctoriness  in  the 
findings  In  such  an  action  as  to  whether  the 
Indebtedness  covered  by  the  guaranty  was 
an  individual  indebtedness  or  that  of  a  cor- 
poration through  which  the  Individual  con- 
ducted hia  business  is  not  material,  In  view 
of  the  flnding  that  the  guaranty  waa  pro- 
cured by  fraud. — American  Xat.  Bank  v. 
Donnellan,  170  Cal.  9,  148  Pac.  188. 

565.  Where  In  an  action  to  recover  dam- 
ages for  the  breach  of  an  alleged  contract 
to  sell  land  the  findings  are  sufficient  to 
sustain  the  Judgment,  the  failure  to  find 
on  other  issues  becomes  immaterial. — ite- 
Rae  V.  Robs,  170  Cal.  74.  146  Pac.  216. 

5G6.  Errors  are  harmless  which  consist 
In  technical  Inaccuracies  in  the  pleadings, 
and  flndlngfl  that  do  not  affect  the  merits. — 
Carrlngton  v.  Smithers,  26  CaL  App.  460,  147 
Pac  225. 

667.  A  Judgment  will  not  be  reversed  on 
the  ground  of  failure  to  find  on  a  particu- 
lar issue  where  the  want  of  such  a  ftndlnv 
Is  not  prejudicial  to  the  defendant. — Beggs 
V.  Smith,  26  Cal.  App.  682,  147  Pac.  686. 

OSS.  A  Mere  iMaeeBMer* — ^A  mere  Inac- 
curacy between  tbe  amount  found  by  the 
trial  court  to  be  due  a  contractor  for  ex- 
tras and  the  amount  so  claimed  by  him  is 
without  prejudice  to  him. — Tubbs  v.  DellUo, 
19  Cal.  App.  612,  127  Pac.  616. 

S69.  Inaccuracies  in  tbe  trial  court's 
llndlngs  tn  describing  the  condition  and  sise 
of  the  bed  of  the  stream  at  and  about  the 
headgate  will  be  deemed  unimportant, 
where  the  Judgment  requires  the  bed  of  the 
creek  to  be  kept  In  such  condition  that  It 
will  never  take  any  except  unusual  flood 
waters,  and  specifies  the  width  and  depth  at 
which  the  channel  of  the  creek  is  to  be 
maintained  for  that  purpose. — OaUatln  ▼. 
Corning  Irr.  Co.,  163  Cal.  606,  126  Pac.  864. 
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Wn,  AtalMlM  mt  evMenec— Aa  to 
erallro — ^Where  a  mortaraseor,  to  whom  a 
mortgaffee  had  advanced  but  a  poHlon  of 
the  money,  sued  the  assignee  of  the  mort- 
Kage  to  determine  the  extent  of  the  adverse 
claim,  It  was  harmless  error  to  allow  the 
mortsageor  to  show  that  he  bad  been  com- 
pelled to  borrow  money  elsewhere  by  rea- 
son of  the  mortsagee's  failure  to  advance 
the  full  amount  of  th«  mortgage. — ^Uentry 
V.  Broadway  Bank  &  Trust  Co.,  SO  Cal.  App. 
S88,  129  Pac.  470. 

B71.  The  fact  that  a  witness  was  permit- 
ted by  the  court  to  testify  that  he  and  his 
co-defendantB  were  partners  in  the  enter- 
prise is  not  prejudicial  error.  In  view  of  the 
fact  that  it  was  shown  that  they  were 
jointly  Interested  In  the  enterprise  and  ex- 
pressly authorised  the  witness,  as  their 
agent,  to  make  the  contract.  The  agency 
of  the  witness  was  thus  established,  and  the 
Joint  and  several  liability  of  the  defendants 
therefor. — ^McDougall  v.  Baton,  20  Cal.  App. 
1«4,  128  Pac.  416,  418. 

B73.    Sane  — Facts  otherwise  es4abllehed< 

— In  an  action  to  recover  the  purchase-price 
of  machinery  installed,  objections  were 
made  to  the  Introduction  of  certain  evidence 
as  to  the  declarations  of  servants  sent  by 
pleintitTs  assignors  to  repair  defects,  the 
effect  of  which  declarations  was  that  the 
machine  had  been  Improperly  Installed,  and 
could  not  be  put  In  condition.  Conceding 
the  error  of  the  court  In  permitting  the  in- 
troduction of  such  testimony,  since  evidence 
Is  80  complete  and  convincing  to  the  effect 
that  these  declarations  were  true  in  fact, 
and  that  platntlCTs  assignors  did  not  com- 
ply with  the  contract,  no  prejudicial  error 
could  result  under  the  circumstances  of  the 
case  by  reason  of  the  admission  of  such 
declarations. — Sherman  v.  Ayers,  20  Cal. 
App.  788,  ISO  Paa  163,  164. 

B78.  Same  —  Prcjndlclal  effect  too  gea- 
eral. — In  an  action  for  money  due  for  the 
hire  of  certain  pack  mules,  whether  the 
written  conditions  of  the  amount  due  after- 
wards executed  by  a  manager  or  superin- 
tendent of  defendant  were  binding  upon 
defendant  is  of  little  consequence.  In  the 
face  of  the  fact  that  the  liability  and  non- 
payment of  the  amount  due  was  clearly  es- 
tablished by  other  competent  evidence. — 
Robinson  T.  Four  Hetals  Smelting  &  Mtn. 
Co.,  20  Cal.  App.  846,  120  Pac.  »«B. 

8T4.  Same  —  RalliiB*  vm  qacatloaa  Vre- 
ponaded  to  wItneMes. — Objection  to  a  ques- 
tion on  cross-examination  put  to  defendant 
by  plaintiff  seems  to  have  been  based  upon 
the  fact  that  counsel  was  reading  from 
what  purported  to  be  a  deposition  made  by 
defendant,  but  not  signed  by  her.  The  mat- 
ter, even  If  the  trial  court  erred,  la  too  un- 
important to  Justify  a  new  trial,  especially 
as  the  court  Informed  counsel  that  he  might 
fully  cross-examine  the  defendant  about 
her  testimony,  and  only  prevented  him  from 
reading  In  the  guise  of  a  question  a  series 
of  questions  and  answers  from  an  unsigned 


deposition  until  he  had  first  examined  her 
as  to  the  facts  covered  by  the  deposition. 

after  which  the  court  said  the  deposition 
might -be  used  in  impeachment. — Naylor  v. 
Ashton,  20  Cal.  App.  S44,  180  Pac.  181,  188. 
See  para.  688-697,  this  note. 

B7V.    Brror  (avertas  prevalliBc  yarty. — 

A  person  in  favor  of  whom  a  Judgment  is 
rendered  can  not.  on  appeal,  attack  it  on 
the  ground  that  the  court  founded  its  con- 
clusion on  InsuRlcient  premises. — Sewell  v. 
Price,  164  Cal.  366,  128  Pac.  407,  409. 

BTC    Error    la  pleadlnga— CMuplalat^— A 

defendant  will  not  be  heard  to  complain  on 
appeal  for  the  Qrst  time  that  a  complaint 
did  not  state  facts  suRlclent  to  Justify  the 
relief  prayed  for  in  the  complaint  but 
which  was  not  ffranted  in  the  court  below. 
— Parker  t.  Hemdon,  18  Cal.  App.  461,  126 
Pac.  188. 

59T.  SaneM-Saaie^Walver  of. — ^The  ob- 
jection upon  appeal  that  the  complaint  also 
purported  to  state  a  cause  of  action  for 
specific  performance  of  an  interest  in  the 
unsold  claims,  and  that  It  Is  insufficient  to 
Justify  such  relief,  it  well  founded,  is  an- 
swered by  the  fact  appearing  in  the  record, 
that  ptaintiff,  at  the  trial,  in  open  court, 
voluntarily  waived  and  abandoned  all  right 
to  the  unsold  portion  of  the  property,  and 
asked  Judgment  only  for  one-sixth  of  the 
proceeds  of  the  property  sold.  No  demur- 
rer having  been  interposed  nor  Judgment 
rendered  for  specific  performance,  appellant 
will  not  be  heard  to  object  that  the  com- 
plaint did  not  entitle  plaintiff  to  relief 
prayed  for,  but  not  granted. — Parker  v. 
Herndon,  19  Cal.  App.  451,  126  Pac.  183. 

B7H.  Same — Rnllng  on  demnrrer. — Where 

the  court  upon  a  confilct  of  evidence  found 
in  favor  of  plaintiff  on  one  of  two  points 
pleaded  in  the  complaint,  this  maken  the 
ruling  of  the  court  upon  the  demurrer  to 
such  complaint,  so  far  as  it  attacks,  spe- 
cially or  otherwise,  the  allegations  as  to  the 
supposed  defect  in  the  title,  Immaterial. — 
Smith  T.  Jaccard,  20  CaL  App.  2S0.  128  Pac. 
102S.  1026. 

579,  Where  an  action  was  brought  in 
one  county,  but  was  subsequently  trana- 
ferred  to  another,  and  the  defendant,  upon 
the  trial  In  the  second  county,  elected  to 
answer  upon  the  merits  without  a  deter- 
mination of  the  Issues  of  law  under  his 
demurrer  filed  in  the  .first  county,  he  will  be 
deemed  to  have  waived  his  demurrer,  and 
can  not  be  prejudiced  by  the  unauthorised 
act  of  the  court  In  the  first  county  In  over- 
ruling the  demurrer. — ^McDougall  v.  Baton, 
20  Cal.  App.  164,  128  Pac.  416. 

BNO.  Same — Varfanee    Immaterial,  when. 

— Where,  In  an  action  by  a  purchaser  of  real 
estate  to  recover  a  deposit  made  thereon, 
there  is  an  allegation  that  the  ain'eement 
to  sell  was  made  on  the  twenty-fourth  day 
of  February,  1910,  but  the  denial  in  the 
answer  only  raised  an  Issue  as  to  the 
•amount  for  which  the  sale  was  made,  the 
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faot  tliat  the  proof  ahowa  that  tha  asrec- 
mant  was  really  made  on  the  fourth  day  of 
February,  1910,  wltl  constitute  an  Immate- 
rial variance. — Smith  t.  Jaccard,  20  Cal. 
App.  S80,  128  Fnc.  1023.  10S6. 

As  i9  Tarluee.  see  par.  949,  thla  note. 

SSI.  Kxclnalon  of  evidence— Pre Jndtclal 
effect  too  seaend. — Since  the  Interest  of  a 
purchaser  under  execution  la  Inferior  to 
that  of  the  aeslsnee  of  the  fund  In  the 
hands  of  the  referee  to  whom  notice  of  such 
assignment  was  clven.  the  exclusion  of  evi- 
dence  rerardlnfr  such  purchaser's  title  waa 
harmless. — Widenmann  T;  Weniger.  164  Cal. 
««7,  130  Pac.  421,  42S. 

08S,    FtadlBca—Upmi  ianaterlal  leane.— 

The  flndlngfl  upon  an  Immaterial  Issue,  even 
If  erroneous,  are  not  binding  upon  the  par- 
ties and  do  not  warrant  a  reversal  of  Judg- 
ment.— Forestier     Johnson,  104  Cat  24,  12T 

Pac.  156. 

983.  In  an  action  to  enforce  the  specific 
performance  of  an  agreement  to  convey 
real  property,  a  finding  to  the  effect  that  all 
the  Interest  on  certain  payments  had  been 
made  up  to  a  specified  time,  although  erro- 
neous, was  rendered  immaterial,  where  it 
appeared  that  a  sufficient  amount  had  been 
tendered  by  plaintiff  to  cover  the  total 
amount  of  Interest  and  the  remaining  prin- 
cipal due. — Peek  v.  Coyle,  10  Cal.  App.  390, 
126  Pac.  1073. 

BS4.  JiuUpiscBt  or  mrdcVr— Even  though 
there  be  a  discrepancy  between  the  compu- 
tation of  the  respondent's  claim  and  'the 
Judgment,  It  is  not  necessary  to  reverse  the 
Judgment  for  this  reason  where  from  all 
the  Items  of  cost  as  shown  the  correct 
amount  can  be  calculated,  and  the  error 
corrected  by  a  modification  of  the  judg- 
ment.— Callan  v.  Empire  State  Surety  Co., 
20  Cal.  App.  483.  12»  Pac.  078,  970. 

5SB.  Motion  for  Bonsnit  specified  as  the 
grounds  therefor  the  InsufHctency  of  the 
complaint.  In  that  it  did  not  appear  there- 
from that  the  assessment  required  as  a  pre- 
requisite to  the  bringing  of  the  suit  had 
been  made.  Subdivision  S,  section  681,  ante, 
provides  that  an  action  may  be  dismissed 
"upon  the  motion  of  the  defendant,  when 
upon  trial  the  plaintiff  fails  to  prove  a  suffi- 
cient case  for  the  Jury,"  Conceding  the 
form  In  which  the  motion  was  made  failed 
to  comply  strictly  with  the  provisions  of  the 
statute.  In  that  It  did  not  specify  failure  of 
proof  rather  than  Insufflclency  of  the  com- 
plaint to  state  a  cause  of  action,  neverthe- 
less, the  want  of  proof  is  disclosed  by  the 
record,  from  which  It  is  apparent  that  no 
facts  existed  which  could  enable  plaintiff  to 
amend  his  complaint  or  supply  the  evidence 
entitling  him  to  recover.  Hence,  had  the 
motion  been  denied.  Judgment  upon  the 
merits  must  necesearlty  have  followed  for 
defendant.  This  being  the  case,  plaintiff 
was  not  prejudiced  by  the  Judgment  of  dls- 
mlHsal.  See  section  479,  ante. — ^Hunt  v. 
Sharkey.  20  Cal.  App.  090,  110  Pac  21,  32. 
C.  C.  P.— 184  2 


BM.    Order  ovcmillBg  M^mmnvr. — In  an 

action  by  a  building  contractor  for  breach 
of  contract,  whether  right  or  wrong,  the  or- 
der overruling  the  demurrer  to  the  com- 
plaint for  uncertainty.  In  that  It  was  not 
averred  whether  the  contract  sued  upon  was 
written  or  oral,  was  entirely  without  preju- 
dice, for  the  reason  that  the  contract  was 
pleaded  In  the  cross-complaint  and  was  re- 
ceived In  evidence  without  objection  as  the 
basis  of  the  contractor's  demand. — ^Tubbs  v. 
Delillo,  19  Cal.  App.  612,  127  Pac.  S14. 

B87,  Prcatuapttan  mm  tm  effect  of  error. — 
A  presumption  is  In  favor  of  the  action  of 
the  trial  court,  and  where  the  record,  does 
not  show  upon  what  an  alleged  error  Is 
based  and  all  the  circumstances  In  regard 
to  it,  the  action  of  the  court  will  be  pre- 
sumed to  be  correct, — Wagner  v.  United 
Railroads  of  San  Francisco,  19  Cal.  App. 
396,  126  Pac.  188. 

Am  to  presnmptiona  on  appeal,  see  pars. 
96-107,  204,  334,  this  note. 

58S.  Snstalnlng  objeetloa  to  qncstloB  to 
wItncM. — Brror,  if  any,  in  sustaining  objec- 
tion to  a  question  to  a  witness  is  not  preju- 
dicial where  the  matter  Involved  in  the 
question  la  not  relied  upon  by  the  plaintiff 
in  his  complaint. — ^Hayea  v.  Western  Fuel 
Co.,  19  Cal.  App.  034,  137  Pac.  B18. 

See  par.  574,  thla  note. 

589.  There  was  no  prejudicial  error  in 
sustaining  the  objection  to  the  question 
asked  plaintiff  on  cross-examination 
whether  he  did  not  pay  two  hundred  and 
fifty  dollars  of  tho  third  payment  to  a  third 
person  instead  of  to  the  contractor.  That 
he  did  so  was  fully  shown  by  all  the  evi- 
dence, the  only  question  being  whether  he 
did  80  under  auch  circumstances  as  to  make 
It.  In  fact,  a  payment  to  the  contractor. 
This  the  court  found  on  sufficient  testimony 
to  be  the  fact. — Wolf  v.  Aetna  Indemnity 
Co.,  168  Cal.  597,  126  Pac.  470,  475. 

590.  Where  a  witness  was  asked  whether 
or  not,  after  his  father's  will  waa  read,  he 
had  a  conversation  with  a  benetlclary  of  the 
will  wherein  such  beneficiary  stated  that  he 
was  satisfied  with  his  father's  will,  to  which 
question  an  objection  was  sustained,  the  ex- 
clusion of  such  evidence  Is  harmless,  where 
such  beneficiary  has  conveyed  to  another  all 
hla  Interest  In  the  estate,  thereby  devesting 
himself  of  any  right  to  contest  such  wilL — 
Snowball  v.  Snowball.  164  CaL  476.  129  Pac. 
784,  786. 

591.  Where  a  witness  was  asked  whether 
she  had  ever  heard  H.  F.  "say  anything  to 
her  husband  about  doing  anything  for 
J,  P.,"  to  whtch  question  an  objection  was 
sustained,  the  ruling,  if  erroneous,  was 
harmless,  since  it  appears  that  the  witncKK 
subsequently  testified  that  she  had  never 
heard  any  conversation  between  G.  P.  and 
his  wife  "In  regard  to  doing  anything  for 
J.  P."— Estate  of  Packer,  194  Cal.  525,  129 
Pac.  778,  781. 

692.  In  an  action  for  money  had  and  re* 
celTCd,  the  court  did  not  arr  In  austainlng 
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an  objection  to  a  question  addressed  to  the 
plaintiff  on  hli  cross-examination,  designed 
to  ascertain  tha  amount  ol  money  realized 
by  him  from  the  use  of  the  property.  While 
such  questions  would  have  been  proper  If 
addressed  to  the  defendant's  own  witness. 
It  was  not  proper  upon  cross-examination 
of  the  plaintiff. — Bray  v.  Lowery,  183  Cal. 
266,  134  Fac.  1004. 

693.  Same — EvMeaee  •therwiac  admitted. 

— Error,  If  any.  In  dustalningr  an  objection 
to  a  question  to  a  witness,  Is  not  prejudi- 
cial where  such  ground  was  entirely  cov- 
ered by  the  witness  in  answer  to  other 
questions. — Hayes  v.  Western  Fuel  Co.,  19 
Cal.  App.  634,  J27  Pac.  518. 

594.  Any  error  committed  by  a  court  In 
refusing  to  admit  evidence  of  facts,  which 
were  subsequently  proved.  Is  not  prejudi- 
cial.—Wagner  V.  United  Railroads  of  San 
Francisco.  19  Cal.  App.  316,  126  Pac  186. 

595.  Where  defendant  was  not  allowed  to 
testify  as  to  the  circumstances  under  which 
a  receipt  was  given,  but  afterward  he  was 
allowed  to  testify  as  to  all  of  the  circum- 
stances without  objection,  any  error  In  the 
ruling  of  the  court  was  without  prejudice. — 
Callahan  v.  Marshall,  16S  Cal.  6B2,  126  Pac. 
S5S. 

696.  Where  questions  regarding  the  hos- 
tility of  persons  charged  with  exerting  un- 
due Influence  over  testator  toward  the  con- 
testants of  such  will  were  not  permitted  to 
be  answered,  such  ruling.  If  erroneous,  was 
harmless,  where  such  questions  were  fully 
covered  by  others  permitted  to  be  answered. 
—Estate  of  Packer,  164  CaL  625,  129  Pac. 
778,  781. 

597.  Where  a  question  to  a  witness  can 
be  answered  by  an  examination  of  other 
parts  of  the  testimony,  or  by  calculation 
from  facts  already  known,  the  exclusion  of 
such  question.  If  erroneous,  was  harmless. 
<On  rehearing.)— Doudell  t.  Shoo,  20  CaL 
App.  484,  129  Pac  478,  489. 

BBS.   Trial  sf  eaas^-Statcmcat  by  conrt. 

— Where  the  court  stated  that  In  Its  recol- 
lection a  certain  flndlng  was  made  in  a  for- 
mer action,  such  statement  was  not  preju- 
dicial to  the  defendant  where  the  finding 
was  subsequently  found  to  be  as  stated  and 
admitted  In  evidence. — QJurich  v.  Fleg.  164 
Cal.  429,  129  Pac.  464,  466. 

S89.  Same  — As  to  Imttractloa.— An  In- 
struction in  an  action  for  assault  and  bat- 
tery practically  in  the  language  of  section 
3294,  Civil  Code,  that  the  Jury  might  award 
exemplary  damages  If  the  defendant  was 
guilty  of  "oppression,  fraud,  or  malice," 
will  not  be  deemed  materially  erroneous  by 
reason  of  the  Inclusion  of  the  word  "fraud," 
notwithstanding  there  was  no  showing  of 
fraud  In  the  evidence. — Hardy  v.  Schlrmer, 
16S  CaL  272.  124  Pac.  993. 

MOw  Same  — As  t»  SbMbk  of  eonrt^^ 
Where  a  flndlng  was  assailed  as  contrary  to 
the  evidence,  but  the  court,  notwithstand- 


ing the  flndlng,  gave  to  the  appellant  the 
relief  which  he  asked,  he  Is  not  in  any  way 
Injured  by  the  error.  If  error  there  was.  In 
flndlng  against  him'  on  this  point  (see,  ante. 
«47S).— Pugh  V.  Moxley,  164  Cal.  374,  128 
Pac  1037,  1039. 

601.  Where  a  flndlng  on  a  cerfkin  Issue 
would  not  have  authorized  a  Judgment  more 
favorable  to  appellants,  tha  absence  of  such 
flndlng  affords  no  ground  for  reversal. — 
Sewell  V.  Price.  164  CaL  266,  128  Pac.  407, 
409. 

602,  Same  —  Krror   cared   by  verdicts— 

Where  the  statute  of  Umltatlona  is  material 
only  In  case  of  a  finding  of  compensation 
due.  In  an  action  for  compensation  tor  serv- 
ices rendered,  instructions  as  to  the  appli- 
cability of  the  statute  were  immaterial 
where  the  Jury  found  that  there  was  no  lia- 
bility on  defendant's  part  to  pay  for  plain- 
tiff's services. — GJurlcta  V.  Pleg,  164  CaL  429, 
129  T'ac.  464,  466. 

D.  INTERLOCUTORY,  COLLATERAL.  AND 
SUPPLEMENTARY  PROCEEDINGS. 

Ae  to  ecope  ot  review,  on  ap^al  froas 
flnel  Judamciit,  of  Intcrioentory  appcalabl* 
order,  dcclsloa.  cte^  aot  theretofore  ap- 
pealed from,  see  Ann.  Cas.  1912A,  816. 

WS.    On   appeal   from   flaal  Jndsmea^ 

Order  dcDj-lna  InotiOB  for  BonanH.! — If  tha 

trial  court  erred  In  denying  a  motion  for  a 
nonsuit  or  in  refusing  to  strike  out  certain 
testimony.  Its  action  may  be  reviewed  on 
appeal  from  the  Judgment,  If  properly  pre- 
sented by  the  record. — Leavens  v.  Plnkham 
A  McKevltt,  164  Cal.  242,  128  Pac.  399,  400. 

604.  The  order  denying  defendants"  mo- 
tion for  a  nonsuit  is  not  an  appealable 
order.  Such  an  order,  however,  can  be  re- 
viewed on  an  appeal  from  the  Judgment. — 
Praaer  v.  Sheldon,  164  CaL  165,  128  Pac.  33 
34. 

eOS.    Qacetloaa  ob  laterloentory  procccd- 
The  question  as  to  whether  or  not  the 
plaintiff  was  entitled  to  a  writ  of  atUch- 

ment  under  the  provisions  of  the  amend- 
ment of  1911  (Stats.  1911,  p,  1319,  |  10)  to 
section  1197.  post,  where  the  record  on  ap- 
peal does  not  show  that  such  a  writ  was 
ever  Issued,  Is  not  Involved  and  can  not  ba 
considered. — Fresno  Planing  Mill  Co.  t. 
Manning,  20  Cal.  App.  766,  130  Pac.  196. 

606.  Where,  in  addition  to  a  motion  to 
strike  out  the  answer  of  the  defendants, 
the  plaintiff  Interposed  a  demurrer  thereto, 
which  assailed  the  sufficiency  of  the  facts 
pleaded  as  a  special  defense  In  abatement  of 
the  action.  It  was  unnecessary  to  pass  upon 
the  demurrer,  for  the  reason,  presumably, 
that  the  granting  of  the  motion  to  strike 
out  in  efTect  disposed  of  the  points  raised 
by  the  demurrer.  No  question,  therefore,  of 
the  technical  sufflciency  of  the  plea  in 
abatement  as  against  the  demurrer,  was 
Involved  on  appeal. — Fresno  Planing  Mill 
Co.  V.  Manning.  20  CaL  App,  766.  130  Pac. 
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RBVIEW— FRESVUPTIOA'  ON  APPEAL. 


HUM 


B.    I^tBSDHPTIONS  ON  APFBAU 

As  to  preanatptloBB  om  appeal  B«n«rallrf 

■ee  pars.  96-107,  S84,  687,  this  note. 

As  to  presamptioBS  as  to  a«oal  proeccd- 
Inca  oa  taklas  an  appeal  br  tbe  new  aad 

alternative  method,  see  par.  204,  this  note. 

SOT.  As  to  seaerallT'. — Where,  in  an  ac- 
tion to  quiet  title,  a  supplemental  com- 
plaint Is  filed  without  objection  thereto  or 
to  the  presentation  and  determination  of 
the  plaintiff's  causa  ot  action  aa  therein 
stated.  It  Trill  be  presumed  on  appeal  that 
the  action  was  be^un  with  the  supplemen- 
tal complaint,  and  that  the  cause  of  action 
Is  as  stated  therein. — Montgomery  &  Mul- 
len Lumber  Co.  T.  Qulraby,  164  Cal.  250,  128 
Pac.  402. 

608,  As  to  cTidcncc. — In  reviewing:  the 
evidence  on  an  appeal  from  a  Judgment  en- 
tered upon  granting  a  motion  for  a  non- 
suit, all  reasonable  Inferences  must  be  re- 
solved In  favor  of  the  plaintiff,  and  the 
construction  of  the  evidence  most  favorable 
to  the  plaintiff  must  be  given. — Union  Const. 
Co.  V.  Western  Union  TeL  Co.,  168  Cal.  298, 
125  Pac.  242. 

609.  If,  on  any  material  point,  the  testi- 
mony is  in  conflict.  It  must  be  assumed  that 
the  jury  resolved  the  conflict  In  favor  of 
the  prevailing  party. — Gjurich  T.  Fleg,  164 
Cal.  429,  129  Pac.  4G4,  466. 

010.  As  to  iBstrnctioiu.— Where  the  rec- 
ord does  not  contain  the  evidence,  nor  any 
portion  thereof,  It  must  be  assumed  that 
the  Instructions  given  were  applicable  to 
the  proofs,  and  that  those  refused  were 
properly  disallowed. — Cook  v.  Suburban 
Realty  Co.,  20  Cal.  App.  S2S,  129  Pac.  801, 
804. 

011.  As  to  Judgment — In  general. — In  an 

action  by  a  purchaser  to  rescind  a  contract 
and  recover  money  paid,  if  the  appeal  had 
been  taken  on  the  Judgment-roll  aione,  the 
court  would  assume  In  support  ot  the  judg- 
ment that  the  court  imposed  upon  the  pur- 
chaser the  conditions  authorized  by  section 
3408,  Civil  Code,  but  where  the  appeal  was 
taken  upon  a  bill  of  exceptions  disclosing 
all  the  matters  and  proceedings  affecting 
the  case,  a  judgment  for  the  purchaser 
could  not  be  sustained  in  the  absence  of  an 
order  imposing  upon  the  plaintiff  the  condi- 
tion that  he  restore  to  the  defendant  every- 
thing that  he  had  received  under  the  con- 
tract—Hayt  V.  Bentel  (CaL  App.),  126  Pae. 
370,  not  offldally  reported. 

612.  In  an  action  to  set  aside  a  convey- 
ance from  husband  to  wife  as  a  fraud  on 
creditors,  where  the  court  found  that  an  un- 
divided half  Interest  was  fraudulently 
transferred,  and  the  wife  attacked  this 
Judgment  on  the  ground  that  the  effect 
thereof  would  be  to  invalidate  her  home- 
stead. It  will  be  presumed  on  appeal  in 
support  of  the  judgment  that  the  home- 
stead is  claimed  by  the  husband  and  wife 
Jointly,  especially  since  tbero  Is  an  express 


adjudication  of  the  validity  of  the  home- 
stead.—Sewell  T.  Price.  1«4  Cal.  365.  128  Paa 
407,  409. 

013.  Sam«— As  to  notice  of  entry  on  ap- 
peal.— While  the  notice  of  appeal  from  the 
judgment  was  not  filed  within  sixty  days 
from  the  date  of  entry  of  the  Judgment,  it 
Was  filed  within  six  months  after  said  date, 
and  the  appeal  was  one  perfected  under  the 
provisions  of  section  941b,  post.  It  was  duly 
taken  within  the  time  prescribed  in  said 
section,  If  no  notice  of  the  entry  of  said 
judgment  had  been  served  on  appellants 
more  than  sixty  days  prior  to  such  flling  of 
the  notice  of  appeal,  the  section  providing 
substantially  that  such  notice  of  appeal 
must  be  filed  within  sixty  days  after  notice 
of  entry  of  judgment  has  been  served  on 
the  attorneys  of  record  of  the  adverse  party, 
and  must.  In  any  event,  be  flled  not  later 
than  six  months  after  such  entry.  If  no 
notice  of  entry  of  Judgment  Is  so  served, 
the  party  may  file  his  notice  of  appeal  at 
any  time  within  six  months  from  the  date 
of  such  entry.  The  record  here  does  not 
show  that  any  notice  of  entry  of  Judgment 
was  served  on  appellants,  and  It  must  be 
assumed.  In  the  absence  of  a  showing  to 
the  contrary,  that  no  such  notice  was 
served. — Fraser  v.  Sheldon,  164  Cal.  165,  128 
Pac.  33,  84. 

014.  AatkorltT  to  fill  In  amount  In  appeal- 

bond.-^Where  an  undertaking  was  filled  In 
as  to  the  amount  by  one  authorized  to  do  so, 
and  the  trial  court  found  such  undertaking 
sufficient.  It  will  be  presumed  on  appeal.  In 
the  absence  of  other  evidence,  that  the  evi- 
dence presented  to  the  court  below  estab- 
lished this  authority.- Title  Ins.  &  Trust  Co. 
V.  California  Devel.  Co.,  164  Cal.  68,  127  Pao. 
502. 

615.  Facts  not  shown  by  record. — In  the 

absence  of  the  evidence  before  an  appellate 
court,  where  the  findings  of  facts  are  sub- 
stantially the  same  as  alleged  In  the  com- 
plaint, and  the  latter  suflflcientiy  sets  forth 
grounds  of  contest  of  a  will,  the  findings 
will  be  held  sufficient  to  support  the  Judg- 
ment.— Estate  of  Olson,  19  Cal.  App.  579. 
126  Pac.  171. 

616.  In  the  absence  of  any  clear  showing 
made  it  must  be  assumed  that  the  general 
finding  of  the  trial  court  was  clearly  sup- 
ported by  the  evidence. — Seml-Tropic  Spirit- 
ualists' Assn.  v.  Johnson,  103  Cal.  639,  126 
Pac.  488,  490. 

eiT.  SaaBc — Objectlsn  to  form  of  verdict. 

— Where,  In  an  application  for  a  writ  of 
supersedeas  to  prevent  the  occupancy  of 
certain  lands  by  a  railroad  company  pend- 
ing appeal,  no  allegation  to  the  contrary 
was  made  In  the  petition.  It  must  be  as- 
sumed that  no  objection  was  made  to  the 
form  of  the  verdict  rendered  by  the  Jury. 
— Reed  Orchard  Co.  V.  Superior  Court,  19 
Cal.  App.  648,  128  Pac.  9.  16. 

018.  Findings  of  court  or  referee. — Find- 
ings are  to  be  liberally  construed,  in  order 
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to  support  the  Judcment  if  possible* — 
Parker  t.  Herndon,  19  Cal.  App.  461,  IM 

Pac.  183. 

619.  The  flndinKS  of  the  trial  court  are  to 
receive  such  a  construction  as  will  uphold 
rather  than  defeat  Its  Judgment  thereon; 
and  whenever,  from  the  facts  found  by  It, 
other  facta  may  be  Inferred  which  will  sup- 
port the  Judgment,  such  inference  will  be 
deemed  to  have  been  made  by  the  trial 
court,  and  upon  an  appeal  from  that  Judg- 
ment  an  appellate  court  will  not  draw  from 
those  facts  any  inference  of  fact  contrary 
to  that  which  may  have  been  drawn  by  the 
trial  court,  for  the  purpose  of  rendering 
such  Judgment. — Rossi  v.  Beaulteu  Vine- 
yard, 20  Cal.  App.  770,  130  Pac.  SOI,  205. 

620.  Although  no  proof  was  made  as  to 
the  laws  of  a  sister  state,  nevertheless  the 
presumption  that  thejr  are  the  same  as 
those  of  this  state  la  overcome  by  the  fact 
that  during  the  progress  of  the  trial  the 
trial  Judge  presiding  therein  in  open  court 
stated:  "I  take  Judicial  notice  of  the  laws 
of  Colorado.  All  the  laws  of  Colorado, 
whatever  they  are  in  the  published  books — 
It  is  BO  stipulated."  Neither  party  present 
in  court  expressed  any  dissent  therefrom, 
and  under  the  circumstances  their  silence 
must  be  deemed  equivalent  to  an  assent. 
Having  so  stipulated,  it  must  be  presumed 
on  appeal  that  the  trial  Judge  found  some 
provision  of  law  in  the  Colorado  recocd  in- 
troduced in  evidence  upon  which  to  Justify 
his  conclusion. — Fox  v.  Mick,  20  Cal.  App. 
fi99,  189  Pao.  972.  972. 

$21.  It  Is  the  duty  of  an  appellate  court 
to  give  the  findings  and  conclusions  of  law 
a  construction  In  support  of  the  Judgment, 
It  it  can  reasonably  be  done  without  violat- 
ing the  plain  Import  of  the  language  used. 
It  will  be  impossible  to  give  the  language 
used  a  reasonable  construction  which  would 
Justify  a  holding  that  the  terms  "ever  since 
the  fourteenth  day  of  April,  1902."  meant 
any  period  prior  thereto.  If  the  court  had 
Intended  to  place  its  findings  in  part  on 
proof  of  user  or  dedication  prior  to  that 
date.  It  would  have  been  a  very  simple  mat- 
ter to  accomplish  It  by  framing  a  finding 
accordingly. — People  v.  Quong  Sing,  20  CaL 
App.  26,  127  Pac.  1062,  1056. 

623.  An  attorney  sued  defendant  to  re- 
cover damages  sustained  because  of  the 
breach  of  a  contract  made  by  defendant  to 
pay  plaintiff  the  sum  of  one  thousand  five 
hundred  dollars  for  legal  services.  An  an- 
swer was  filed,  trial  had,  and  Judgment 
rendered  in  favor  of  the  plaintiff  for  one 
thousand  dollars.  Thereafter  the  plaintiff 
made  a  motion  for  a  different  Judgment  on 
the  findings  of  fact,  claiming  that  he  was 
entitled  to  Judgment  for  the  sum  of  one 
thousand  five  hundred  dollars.  Attached 
to  his  complaint  was  a  copy  of  the  written 
contract  made  by  defendant.  In  which  she 
agreed  to  pay  plaintiff  one  thousand  five 
hundred  dollars.  His  complaint  contained 
no  allegation  as  to  non-payment  of  dam- 


ages, and  the  court  made  no  findlBg  as  to 
whether  any  payment  had  been  so  made. 
The  appeal  being  on  the  Judgment-roll,  and 
the  court  having  found  as  a  fact  that  the 

amount  of  plalntifTs  damages  was  one 
thousand  dollars,  it  must  be  concluded  that 
evidence  was  heard  which  would  support 
that  finding. — Newmlra  v.  Ford,  20  Cal.  App. 
337,  128  Pac.  962. 

623.  Same— Validity  of  bond  given  by 
■nnnlclpallly. — In  an  action  on  a  bond  given 
for  the  protection  of  materialmen  and  la- 
borers on  a  contract  made  by  a  company 
for  doing  certain  street  work  in  a  city,  the 
complaint  failed  to  allege  that  the  bond 
had  been  given  under  statutory  authority 
(section  64  of  the  Vrooman  Act,  Stats. 
1885,  p.  147,  as  amended  1899,  Stats.  1899. 
p.  23),  but  It  was  held  that  inasmuch  as  the 
municipality  was  only  authorized  to  act  un- 
der permission  of  the  statutory  authority, 
and  further  that  the  bond  in  Its  terms  was 
phrased  according  to  the  statutory  require- 
ment, it  would  be  presumed  on  appeal  that 
the  contract  was  to  made  and  the  bond 
given  In  connection  therewith  accordingly. 
— ^Republic  Iron  ft  Steel  Co.  t.  PatlUo,  19 
Cal.  App.  316,  126  Pao.  922. 

AM.  On  maUoH  t*  dlaailea.^ — On  a  motion 
to  dismiss  an  action.  In  so  far  as  affidavits 
presented  by  the  respective  parties  are  con- 
flicting, it  must  be  presumed  on  appeal  that 
the  court  below  found  the  facts  to  be  as 
asserted  by  the  moving  and  prevailing 
party,  so  as  to  sustain  its  order. — Witter 
v.  Phelps,  163  Cal.  665,  126  Pac.  593. 

e2Ck  Order  granting  or  refusing  new 
trial, — Where  the  defendant  offered  no 
amendments  to  the  proposed  statement  in 
support  of  the  motion  for  a  new  trial,  upon 
being  settled  and  allowed  by  the  trial  Judge, 
it  must  be  assumed  that  it  constitutes  a 
correct  statement  of  the  evidence  upon 
which  the  court.  In  the  first  instance,  ren- 
dered its  decision,  and  upon  which  Is  subse- 
quently made  the  order  granting  a  new 
trial  herein. — McCann  v.  HeCann,  SO  CaL 
App.  564,  129  Pac.  966,  967. 

626.  Order  denying  motion  for  new  trial 
made  upon  expressed  grounds  which  if  cor- 
rect would  have  Justified  perhaps  the  dis- 
missal rather  than  the  overruling  of  the 
motion,  the  fact  remains  that  the  motion 
was  denied  and  the  appellate  court  will  as- 
sume that  the  order  was  made  upon  the 
merits. — Boin  v.  Spreckels  Sugar  Co.,  166 
Cal.  612,  616,  102  Pac.  937. 

P.  QUESTIONS   OF  FACT   ON  APPEAL- 
VERDICT  AND  FINDINGS. 

027.  As  to  geaerally. — A  finding,  entirely 
outside  of  the  issues,  must  be  disregarded 
by  an  appellate  court,  except  when  the  is- 
sue, though  not  formally  raised  by  the 
pleadings,  was  tried  without  objection. — 
Crescent  Lrumher  Co.  v.  Larson.  166  Cal.  168 
1S6  Pac.  602. 

628,  The  sufficiency  of  the  pleadings  or 
findings  to  support  the  conclusions  of  law 


Digitized  by 


TM.  XIII,  Ch.  I.]        (iUBSTIOXS  OF  PACT— VBRDICT  AITD  FINDIITGS. 


or  the  Judgment  based  thereon  can  not  be 
considered  upon  an  appeal  from  an  order 
denylnr  a  new  trial. — Hoover  t.  Wolfe,  147 
Cal.  337,  IS9  Pac.  794. 

629.  An  appellate  court  is  always  reluc- 
tant to  review  evidence,  the  primary  duty 
of  weighing  which  rests  with  a  Jury. — 
Poggl  V.  Scott,  167  Cal.  372,  61  I#.  R.  A. 
{N.  S.)  925.  139  Pac.  81B. 

630.  It  Is  not  the  province  of  the  su- 
preme court  to  weigh  conflicting  evidence; 
in  such  cases  the  decision  of  the  trial  court 
Is  conclusive  where  there  is  substantial  evi- 
dence In  Its  favor. — Shannon  v.  Tooker,  187 
Cal.  484,  140  Pac.  10. 

881.  As  It  Is  within  the  province  of  the 
trial  court  to  determine  what  credit  and 
weight  shall  be  given  to  the  testimony  of 
any  witnese,  the  supreme  court  can  not  con- 
trol Its  finding  or  conclusion  denying  the 
testimony  credence,  unless  It  appears  that 
there  are  no  matters  or  circumstances 
which  at  all  Impair  Its  accuracy. — Blatic  v. 
Connor,  187  Cal.  719,  141  Pac.  217. 

632.  Courts  are  very  slow  to  overturn 
flndlnsa  of  fact  made  by  a  jury,  and  a 
fortiori  those  made  by  a  court  acting  with- 
out a  Jury,  even  when  contrary  statements 
which  are  uncontradicted  appear  In  the  tes- 
timony of  witnesses. — ^Blanc  v.  Connor,  187 
Cal.  719,  141  Pac.  217. 

633.  '  It  l8  only  when  a  Judgment  rests 
upon  some  particular  finding  for  Its  validity 
and  support  that  the  lack  of  sumcient  evi- 
dence to  support  the  flndlng,  or  the  oontra- 
dlctorlness  between  two  findings,  treating 
the  same  essential  matter,  will  necessitate 
a  reversal  of  the  case. — American  Nat.  Bank 
V.  Donnellan,  170  Cal.  9,  148  Pac.  188. 

634.  In  this  action  to  quiet  title  wherein 
the  plaintiffs  plead  the  narrow  ground  that 
they  are  the  owners  by  adverse  possession, 
the  evidence  falls  to  show  that  continuous 
adverse  possession  without  interruption 
which  the  law  requires  to  constitute  title  by 
prescription  as  to  one  of  the  plaintiffs,  for 
that  reason  it  is  necessary  to  reverse  the 
Judgment;  also  the  record  does  not  show 
the  respective  interests  claimed  or  possessed 
by  the  two  plaintiffs,  and  because  of  that 
fact  a  decision  can  not  be  made  which  will 
limit  the  Judgment  to  the  Interest  of  the 
other  plalntlir  alone. — Warring  v.  Southern 
Faclflc  Branch  B.  Co.,  176  Cal.  89,  148  Pac. 
624. 

635.  The  trial  court  had  the  right  to  give 
full  credit  to  the  evidence  adduced  upon 
behalf  of  the  defendant  and  but  little.  If 
any,  credence  to  the  evidence  produced  upon 
behalf  of  the  plalntfR,  and  Its  decision 
thus  arrived  at  will  not  be  reviewed  on  ap- 
peal.— ^Larson  v.  Larson.  22  Cal.  App.  331, 
134  Pac.  342. 

636.  It  Is  within  the  legal  right  of  those 
to  whom  the*  decision  of  questions  of  fact 
la  committed  by  law  to  believe  a  part  only 
of  a  witness's  testimony  and  reject  other 
portions  of  It;  and,  tt  the  part  which  has 


evidently  been  accepted  Is  sufficient  to  sus- 
tain or  support  the  conclusion  upon  the  ulti- 
mate facts,  such  coQolualon  can  not  on 
appeal  be  disturbed  merely  because  of  seem- 
ing Inconsistencies  or  apparent  weaknesses 
in  certain  portions  of  auch  testimony. — 
Lynch  V.  Lynch,  22  Cal,  App.  868,  135  Pac. 
1101. 

637.  On  appeal,  If  there  appears  to  be 
substantial  and  reliable  evidence  which  Is 
sufTlclent  to  uphold  the  findings,  any  con- 
tradictory evidence  which  may  have  been 
introduced  Into  the  record,  or  any  Incon- 
sistencies In  the  testimony  of  Individual  wit- 
nesses which  may  have  been  disclosed,  lose 
their  importance  or  significance  in  the  de- 
termination Of  the  controversy;  the  pre- 
sumption being  that  the  trial  court  or  the 
Jury,  as  the  case  may  be,  regarded  the  con- 
tradictory evidence  as  possessing  no  weight 
or  persuasive  force,  and  reconciled  to  Its 
own  satisfaction  the  Inconsistencies  or  dis- 
crepancies which  might  have  been  made  to 
appear  In  the  testimony  of  certain  witnesses 
produced  by  the  side  In  favor  of  which  the 
findings  have  gone. — ^Lynoh  Lynch,  28  Cal. 
App.  668,  186  Pao.  1101. 

688.  Where  to  the  circumstance  of  in- 
adequacy of  consideration  Is  added  the  cir- 
cumstance that  the  parties  to  the  transac- 
tion stand  In  a  confidential  relation  toward 
each  other,  or  are  so  connected  in  blood  as 
that  the  presumption  arises  that  such  a  re- 
lation exists  between  them,  a  case  for  the 
invalidation  of  the  transaction  is.  In  the 
eyes  of  a  court  of  equity,  well  nigh  com- 
plete; but,  like  any  other  question  of  fact, 
the  trial  court's  decision  thereon  la  con- 
clusive upon  a  court  of  review,  unless  It 
can  Justly  be  said  by  such  court  to  be  er- 
roneous as  a  matter  of  law. — Lynch  v. 
Lynch,  22  Cal.  App.  663,  136  Pac.  1101. 

639.  If  from  the  consideration  of  the 
evidence  on  appeal  It  appears  that  there 
was  any  substantial  evidence  Introduced  In 
support  of  the  findings  of  the  court  below, 
this  Is  all  that  can  be  Inquired  Into,  for  the 
question  as  to  whether  the  preponderance 
of  the  proof  may  lie  is  one  which  addresses 
Itself  to  the  trial  court  only. — ^Weill  v.  Dan- 
aiger,  22  Cal.  App.  688,  136  Pac.  SOS. 

640.  The  supreme  court  has  the  power  to 
interfere  with  a  finding  that  Is  supported 
by  substantial  evidence  or  to  set  it  aside 
when  It  appears  "reasonably  certain"  that 
such  flndlng  or  verdict  Is  wrong,  but  It  la 
in  no  position  to  exercise  the  power  justly 
or  to  be  assured  that  the  finding  or  verdict 
Is  wrong  where  It  Is  supported  by  substan- 
tial testimony  that  Is  not  Inherently  Im- 
probable. Thl»  arises  from  the  clrcumetanee 
that  the  appellate  court  Is  deprived  of  those 
Important  aids  to  the  attainment  of  a  cor- 
rect conclusion,  which  the  Jury  and  the  court 
below  find  in  the  appearance  and  general 
bearing  of  the  witnesses. — Dunaway  v,  An- 
derson, 22  Cal.  App.  691,  136  Pac.  309. 

641.  The  question  is  not  one  of  the  exist- 
ence of  the  power  or  authority,  but  rather 
of  the  only  feasible  and  practicable  method 
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of  exercising  that  power. — Dunaway  v.  An- 
derson, 22  Cal.  App.  691.  136  Pac.  SOS. 

til2.  The  power  to  determine  questiona  of 
fact  la  vested  exclusively  In  the  trial  court 
In  civil  casea,  and  Its  determination  la  con- 
trolling when  Bubatantial  evidence  exists  to 
support  tta  finding. — McGerry  v.  Uarsicano, 
23  Cal.  App.  55,  137  Pac.  40. 

848.  A  failure  to  find  on  a  material  Issue 
demands  a  reversal  of  the  case,  and  a  Judg- 
ment based  upon  findings  which  do  not  de- 
termine all  the  material  Issues  Is  a  decision 
against  law.— Emlrzlan  v.  Asato,  23  Cal. 
App.  251.  187  Pac.  1072. 

644.  Where  upon  some  of  the  main  points 
the  evidence  Is  conflicting,  and  nothing  ap- 
pears upon  the  face  of  the  testimony  from 
which  the  findings  must  have  been  reached 
Indicating  the  Improbability  of  its  verity, 
an  appellate  court,  upon  a  review  of  the 
case,  must  abide  by  the  decision  of  the  trial 
court  upon  the  ultimate  result  arrived  at  by 
it  from  such  testimony. — Nahl  v.  Alta  Irr. 
DIst.,  23  Cal.  App.  333,  137  Pac.  1080. 

645.  The  verdict  of  the  jury  on  conflict- 
ing evidence  will  not  be  reviewed  on  appeal, 
although  a  contrary  verdict  would  have 
been  supported  by  abundant  proof.  The 
Jury's  verdict  as  to  such  matters  Is  final  and 
conclusive. — Webber  v.  Smith,  24  Cal.  App. 
61.  140  Pac.  37. 

646.  In  the  consideration  of  an  appeal 
from  an  order  made  upon  affidavits.  Involv- 
ing the  decision  of  a  question  of  fact,  this 
court  Is  bound  by  the  same  rule  that  con- 
trols it  where  oral  testimony  Is  presented 
for  review;  if  there  is  any  conflict  in  the  af- 
fidavits, those  In  favor  of  the  prevailing 
party  must  be  taken  as  true,  and  the  facts 
staled  therein  must  be  considered  as  estab- 
lished.—Smilte  v.  Smille.  24  Cal.  App.  420/ 
141  Pac.  829. 

647.  Where  two  witnesses  introduced  by 
the  same  side  disagree  even  upon  Import- 
ant points  of  a  controversy,  the  effect 
thereof  is  to  produce  a  conflict  In  the  evi- 
dence, and  in  such  case  the  conclusion  of 
the  Jury  upon  such  conflict  is  as  conclusive 
upon  the  courts  of  review  as  If  the  conflict 
had  been  produced  by  the  testimony  of  two 
witnesses,  introduced  the  one  by  one  side 
and  the  other  by  the  opposing  side  of  the 
controversy.  —  People  v.  Hoosier,  24  Cal. 
App.  746.  142  Pac.  614. 

648.  Only  the  ultimate  facts  can  be  con- 
sidered on  an  appeal  from  the  Judgment.— 
Breeze  t.  International  Banking  Corp.,  25 
Cal.  App.  437,  143  Pac.  1066. 

•40,  As  to  InconniKtrncleH,  etc. — Inconsis- 
tencies and  contradictions  in  the  testimony 
are  matters  solely  for  the  consideration  of 
the  Jury  and  trial  court. — Mills  v.  Jackson, 
19  Cal.  App.  695,  127  Pac,  655. 

eSO.  Conflict  of  evidence.  —  The  amount 
of  credit  to  be  given  to  the  positive  testi- 
mony of  any  witness  Is  solely  a  question  for 
the  trial  tribunal,  except  perhaps  where 
the  testimony.  In  the  light  of  the  undis- 
puted facts,  la  Inherently  so  improbable  and 


Impossible  of  belief  as,  in  effect,  to  consti- 
tute no  evidence  a.&a.ll. — Crow  v.  Crow,  168 
Cal.  607,  143  Pac.  689. 

651.  The  sufficiency  of  the  evidence  to 
sustain  the  findings  may  be  considered  on 
an  appeal  from  a  Judgrment  taken  under  the 
provisions  of  section  941b,  post,  notwith- 
standing the  appeal  was  taken  miir<!  than 
sixty  days  after  the  entry  of  the  judgment, 
where  It  is  not  made  to  appear  that  any 
notice  of  the  entry  had  been  served  on 
the  appellant. — Blair  v.  Brownstone  Oil  & 
Refining  Co.,  168  Cal.  632,  143  Pac.  1022. 

652.  The  supreme  court  has  power  and 
It  is  Its  duty  under  the  recent  amendment 
of  section  4%  of  article  VI  of  the  constitu- 
tion, whereby  such  section  is  made  applica- 
ble In  civil  as  well  as  criminal  cases,  to 
review  conflicting  evidence  for  the  purpose 
of  ascertaining  whether  or  not  an  error 
"has  resulted  In  a  miscarriage  of  Justice," 
and  the  further  duty  is  Imposed  to  disre- 
gard a  manifest  error  when,  upon  such  ex- 
amination, the  court  shall  not  "be  of  the 
opinion  that  the  error  complained  of  has  re- 
sulted in  a  miscarriage  of  Justice." — ^Vallejo 
&  Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  646,  147  Pac.  288, 

653.  Such  amendment  applies  to  pending 
appeals,  although  they  may  have  been  sub- 
mitted prior  to  its  adoption. — Vallejo  & 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  545,  147  Pac.  238. 

654.  The  determination  of  a  trial  court 
upon  conflicting  evidence  will  not  be  dis- 
turbed on  appeal. — Thayer  V.  Tyler,  169  Cal. 
671,  147  Pac.  979. 

655.  An  order  granting  a  new  trial  in  an 
action  Xo  recover  possession  of  land  and 
damages  for  its  detention  will  not  be  dis- 
turbed on  appeal,  where  the  facts  forming 
the  basis  of  the  answer  are  all  disputed, 
and  one  of  the  grounds  upon  which  the 
court  granted  the  motion  was  the  Insuffl- 
cleney  of  the  evidence  to  support  the  ver- 
dict.— Empire  Investment  Co.  v.  Mort,  169 
Cal.  732.  147  Pac.  960. 

656.  The  question  of  negligence  Is  one  of 
fact  for  the  Jury,  and  its  finding  can  not  be 
overturned  where  the  evidence  Is  conflict- 
ing or  where,  although  the  evidence  Is  with- 
out conflict,  different  Inferences  may  rea- 
sonably be  drawn  therefrom. — ^Anderson  v. 
Los  Angeles  Transfer  Co.,  170  Cal.  66,  14S 
Pac.  212. 

657.  An  appellate  court  can  not  Interfere 
with  a  flnding  of  the  trial  court  where  there 
is  substantial  evidence  to  sustain  it. — 
Hecker  v.  Morley,  170  Cai.  88,  148  Pac.  516. 

658.  Where  the  evidence  is  substantially 
conflicting,  It  Is  not  the  province  of  an 
appellate  court  to  weigh  the  same,  or  de- 
termine whether  or  not  witnesses  have 
sworn  falsely.  If  there  is  any  evidence  upon 
which  the  trial  court  could  have  made  the 
flndings,  or  a  Jury  could  hav?  found  a  ver- 
dict, the  action  of  the  court  below  must  be 
upheld. — Lummer  v,  Unruh,  26  Cal.  App.  97, 
142  Pac  914. 
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669.  In  thU  action  to  recover  a  sum  due 
on  an  account  stated,  the  flndlng  of  the 
trial  court  upon  conflicting  evidence  as  to 
the  agreement  as  to  the  correctnoBs  of  the 
amount  is  conclusive  upon  the  appellate 
court. — Hartfleld  v.  Alderete,  26  Cal.  App. 
604,  147  Pac.  »91. 

680.  Where  there  1b  a  subatantla!  conflict 
in  the  evidence  upon  the  question  of  the 
amount  of  compensation  which  the  plaintiff 
ou^ht  to  receive  for  the  injuries  sustained 
by  him,  the  established  rule  as  to  the  con- 
flict of  evidence  upon  material  issues  is  to 
be  applied  upon  appeal  from  the  order 
granting  the  new  trial  the  same  as  though 
the  new  trial  had  been  granted  on  the  be- 
hest of  the  defendant. — Taylor  v.  Northern 
Elec.  R.  Co.,  26  Cal.  App.  765,  148  Pac.  S43. 

601.  Pladlnffa  mt  eonrt  or  relerec — An. 
Hwera  of  wltnens. — Any  uncertainty  as  to 
the  meaning  of  the  answers  of  a  witness 
Is  a  matter  to  be  resolved  by  the  trial  court, 
and  upon  appeal  the  appellate  court  must 
accept  as  correct  such  reasonable  interpre- 
tation as  will  support  the  finding  of  the 
trial  court. — Oppenhelmer  v.  Radke  &  Co., 
20  Cal.  App.  SIS,  129  Pac.  798.  799. 

682.  Same — Baaed  «■  eoBfllctlnr  evldcace; 
— A  finding  in  an  action  on  an  award  that 
the  matter  had  never  been  submitted  to  the 
arbitrators  will  not  be  disturbed  on  ap- 
peal, when  the  evidence  on  that  issue  Is 
conflicting. — Meloy  v.  Imperial  Land  Co.,  163 
Cal.  99,  124  Pac.  712. 

663.  In  an  action  to  quiet  title,  involving 
the  determination  of  the  location  of  a  com- 
mon boundary  line,  findings  in  favor  of  the 
defendant  as  to  establishment  and  location 
of  the  line  on  the  ground  and  the  subse- 
quent acquiescence  of  the  parties  In  the 
line  as  so  established  for  a  long  period  of 
years,  and  also  as  to  the  acquisition  of  a 
title  by  adverse  possession,  will  not  be  dis- 
turbed, when  the  evidence  upon  such  Issues 
is  conflicting. — Rlmpau  v.  Baldwin,  1'63  Cal. 
226,  124  Pac.  1002. 

664.  Same  —  Conelnalveneae  of.  —  Where 
there  Is  substantial  evidence  to  support  a 
finding  it  can  not  be  set  aside  on  appeal. — ■ 
Gallatin  v.  Corning  Irr.  Co.,  168  Cal.  405,  126 
Pac.  864,  870. 

665.  Where  there  Is  conflicting  evidence 
on  a  question  of  fact,  the  findings  of  the 
trial  court  will  not  be  disturbed  by  appeal. 
— Callahan  v.  Marshall,  163  Cal.  552,  126  Pac. 
358. 

666.  A  finding  based  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal. — 
Wolf  v.  Aetna  Indemnity  Co.,  163  Cal.  597, 
126  Pac.  470. 

867.  The  conclusion  of  the  trial  court 
must  be  unheld  under  the  familiar  rule  pro- 
tecting from  review  on  appeal  findings 
based  on  conflicting  evidence. — Home  Real 
Estate  Co.  V.  Los  Angeles  Pac.  Co.,  163  Cal. 
710.  126  Pac.  972,  973. 

668.  A  finding  based  on  conflicting  evl- 
df'uce  Is  conclusive  on  appeal. — Olalne  v. 
McGraw,  164  Cal.  424,  129  Pac.  460,  461. 


669.  In  an  action  by  the  heirs  at  law  of 
an  aged  uncle  to  set  aside  a  deed  made  by 
him  to  the  defendant  while  he  was  of  un- 
sound mind  and  acting  under  the  undue 
Influence  of  the  defendant,'  In  which  the 
findings  and  Judgment  were  for  the  plain- 
tiffs. It  Is  held  that  there  is  competent  evi- 
dence to  sustain  each  and  every  finding 
against  the  validity  of  the  deed,  notwith- 
standing conflicting  evidence  to  the  con- 
trary. It  was  the  province  of  the  trial  court 
to  weigh  the  conflicting  testimony:  and  the 
appellate  court  can  not  substitute  Its  Judg- 
ment upon  the  evidence  for  that  of  the  trial 
court. — Lamb  V.  Wllke,  19  Cal.  App.  286, 
126  Pac.  767. 

670.  Where  there  Is  a  conflict  In  the  evi- 
dence, an  appellate  court  will  not  Interfere 
with  the  findings  of  the  trial  court. — Boyer 
V.  Qllhaus,  19  Cal.  App.  320,  125  Pac.  916, 

671.  Where  there  Is  a  substantial  conflict 
In  the  evidence,  the  findings  will  not  be  dis- 
turbed on  appeal. — Parker  v.  Herndon,  19 
Cal.  App.  451,  126  Pac.  183. 

672.  The  finding  of  the  trial  court  based 
upon  conflicting  evidence  Is  conclusive  on 
appeal. — Blanck  v.  Commonwealth  Amuse- 
ment Corp.,  19  Cal.  App.  720,  127  Pac.  806, 
897. 

673.  Since,  In  the  case  of  conflicting  evi- 
dence, the  trial  court  must  weigh  the  evl- 
dcmce  carefully  and  determine  for  Itself  the 
Just  conclusion  to  be  drawn  therefrom.  It 
will  be  presumed  on  appeal  that  such  duty 
was  performed,  and  unless,  upon  an  exami- 
nation of  the  entire  record,  such  conclusion 
Is  unwarranted,  the  appellate  court  will  ac- 
cept and  be  governed  by  It. — Henley  v.  Pa- 
cific Fruit  Cooling  A  Vaporizing  Co.,  19  Cal. 
App.  728,  127  Pac  800. 

674.  In  the  presence  of  a  substantial  con- 
flict upon  all  of  the  issues  in  the  case,  the 
findings  of  the  trial  court  are  conclusive 
upon  appeal  and  can  not  be  disturbed. — Root 
V.  Greadwohl,  20  Cat  App.  139,  128  Pac.  418, 
419. 

676.  A  finding  based  on  confilcting  evi- 
dence Is  conclusive  on  appeal. — McDougall 
V.  Eaton,  20  Cal.  App.  164,  128  Pac.  416. 

676.  Where  there  was  some  evidence  to 
sustain  the  findings  of  the  court,  under  the 
familiar  rule  that  a  state  of  conflict  in  the 
evidence  presents  a  condition  not  subject  to 
review  by  an  appellate  court,  such  appellate 
court  has  no  function  to  perform  In  deter- 
mining upon  which  side  the  weight  of  evi- 
dence rested. — Lundeen  v.  Nowlln,  20  Cal. 
App.  415.  129  Pac.  474,  475. 

677.  Findings  of  fact  are  taken  as  true 
when  the  evidence  Is  not  before  the  ap- 
pellate court. — Agnew  V.  Nelson,  27  CaL 
App.  39,  148  Pac.  819. 

078.    Same  —  ConstmetloB   of  fladlBKs. — ' 

The  findings  of  fact  made  by  the  trial  court 
are  to  receive  such  a  construction  as  will 
uphold,  rather  than  defeat,  its  Judgment 
thereon.- — Beggs  v.  Smith,  26  Cal.  App.  583, 
147  Pac.  58S. 
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679.  Findings  will  be  so  construed  as  to 
uphold,  rather  than  to  defeat,  the  Judgment, 
and  when  from  facts  found  other  facta 
mar  be  Interred  which  will  support  the 
Judsrment,  auch  inference  will  be  deemed  to 
have  been  made  by  the  trial  court. — Randlat 
T.  Slmone,  26  Cal.  App.  Ml.  147  Pac.  1176. 

680.  Sane— Dcclaloa  •«  motlo*  for  acw 
trial. — A  claim  that  the  finding's  do  not  aup- 
port  the  Judgment  might  properly  be  made 
on  appeal  from  the  Judg'ment,  but  Is  not  In- 
volved, and  can  not  be  considered  on  an  ap- 
peal from  an  order  denying-  a  new  trial, — 
Foster  v.  Butler,  164  Cal.  623,  180  Pac.  6,  7. 

681.  Where  there  has  been  heard  con- 
flicting- testimony,  an  appellate  court  can 
not,  in  reviewing  the  ruling  made  upon  a 
motion  for  a  new  trial,  disturb  the  order. 
It  ia  only  where  the  evidence  held  estab- 
lishes an  uncontradicted  atatement  of  facts 
In  favor  of  one  or  the  other  of  the  parties 
to  an  action  that  a  question  of  law  Is  pre- 
sented which  an  appellate  court  may  con- 
sider.— McCann  v.  McCann,  SO  Cal.  App.  667, 
129  Pac.  966. 

882.    Same-i-KITect  In  «qnlt«ble  action. — 

The  plaintiff  Is  not  to  be  held  barred  from 
his  remedy  for  the  wrong  alleged  to  have 
been  done  him,  on  the  ground  that  he  had 
been  guilty  of  laches,  unleaa  bia  delay 
In  bringing  action  had  been  of  such  length 
and  under  such  circumstances  that  it  would 
be  Inequitable  to  enter  Into  an  Inquiry  aa  to 
the  validity  of  hla  claim  or  to  allow  such 
remedy.  Whether  such  Is  the  situation  Is  a 
question  In  the  first  Instance  for  the  trial 
court,  and.  If  Its  conclusion  thereon  can  rea- 
sonably be  held  to  find  aufllcient  aupport  in 
the  evidence,  an  appellate  court  should  not 
interfere  therewith. — Suhr  v.  Lauterbach, 
164  Cal.  S91.  ISO  Pac.  2.  4. 

«t<S.  Same— negligence,  In  veraonnl-injnry 
cnnae. — In  an  action  to  recover  damages 

£or  personal  Injuries  atteged  to  have  been 
sustained  by  the  negligence  of  the  defend- 
ant in  improperly  filling  an  excavation  made 
by  the  defendant,  at  the  junction  of  two 
streets,  after  removing  Its  pipe  line  there- 
from,  leaving  the  ground  wet  and  soft,  so 
that  the  wheel  of  plalntirrs  wagon  sank 
therein,  and  overthrew  her  from  her  wagot) 
and  frightened  her  horse  to  her  serious  in- 
jury, where  there  Is  conflicting  evidence  as 
lo  whether  the  wheel  sank  In  that  excava- 
tion, or  at  some  other  place  In  the  street,  by 
this  difference  a  question  of  fact  was  pre- 
sented to  be  solved  by  the  Jury,  and  Its 
verdict  for  plaintiff  can  not  be  disturbed. — 
Scharpf  V.  Union  Oil  Co.,  18  Cal.  App.  100, 
124  Pac.  864. 

084.    Same  —  Ownership    of  property. — 

While  there  may  have  been  evidence  and 
proof  of  circumstances  Inconsistent  with  the 
temttmony  of  plaintiff  and  her  hu-tband, 
nevertheless  It  was  for  the  trial  court  to 
weigh  and  determine  the  same,  and  its  find- 
ing based  thereon  will  not  be  disturbed. 
Though,  in  a  case  of  this  nature,  a  finding 
that  property  is  the  separate  estate  of  the 
wife  should  be  based  upon  clear  and  con- 


vincing evidence,  the  question  as  to  whether 
or  not  the  evidence  offered  Is  clear  and  con- 
vincing is  for  the  trial  court. — Oldershaw 
V.  Matteson  &  Williamson  Co.,  19  Cal.  App. 
180,  125  Pac.  268. 

686.  In  a  proceeding  taken  by  a  surviv- 
ing husband,  under  section  1723,  post,  to 
determine  his  Interest  In  community  real 
estate  held  in  the  name  of  the  deceased 
wiiTe,  and  bought  with  community  funds,  in 
which  his  claim  was  contested  by  a  sister  of 
the  deceased  wife,  as  being  her  separate 
estate.  In  the  Interest  of  the  heirs,  and  the 
court  found  and  adjudged  that  the  property 
was  community  property  and  was  bought 
in  the  wife's  name  with  community  funds, 
and  was  not  given  by  the  husband  to  the 
wife,  and  adjudged  that  the  entire  property 
vested  In, the  surviving  husband.  It  is  held 
upon  appeal  that  whether  or  not  the  con- 
veyance was  a  gift  to  the  wife  was  a  ques- 
tion of  fact  to  be  determined  by  the  trial 
court,  upon  the  evidence,  and  Its  conclusion, 
if  not  manifestly  without  sufficient  support, 
should  not  be  disturbed  upon  appeal. — In  re 
Carlln,  19  Cal.  App.  168,  124  Pac.  868. 

980.  Same  —  SnIBclency  of  evidence  to 
snpport.— So  far  as  the  findings  of  fact  made 
by  the  trial  court  are  to  be  considered,  if 
there  is  any  evidence  in  the  record  to  sus- 
tain them  they  must,  upon  review,  be  held 
to  be  fully  supported.— Channel  Commercial 
Co.  V.  Hourihan,  20  Cal.  App.  647,  12>  Pac. 
947,  949. 

I 

687.    Proka4lTc  foree  of  evidence^ An  ap- , 

pellate  court  can  have  no  concern  as  to 
whether    the    preponderance    of   evidence  | 
tended   to   sustain   plaintiff's  contentions.' 
are  those   of  the  defendant.    That  was  a 
matter  solely  for  the  determination  of  the 
trial  court,  and  Its  conclusions  thereon  must 
be   treated  as  final.— Channel  Commercial 
Co,  V.  Hourihan.  2Q  Cal.  App.  647.  129  pac 
947.  949.  j 

088.  «ac*tlans  of  tact— Recitals  In  nfll.' 
dnvit  for  change  of  vennc— Where,  on  ap- 
peal from  an  order  denying  a  change  of 
venue,  the  matter  was  submitted  upon  affi- 
davits, the  rule  In  such  case  for  the  guidance 
of  an  appellate  court  is  the  same  a«  where 
oral  testimony  is  permitted;  therefore,  the 
facts  recited  in  the  affidavits  of  the  prevail- 
ing party  must  be  accepted  as  established 
and  If  therefrom  a  rational  Inference  can 
be  drawn  In  consonance  with  the  order  of 
the  whole  court,  such  order  must  be  af- 
firmed.— Marston  v.  Watson,  20  Cal  Ann 
466.  129  Pac.  611,  612. 


689,  Where,  at  the  time  the  order  deny- 
ing a  motion  for  a  change  of  venup  was 
made,  and  for  four  months  prior  thereto,  the 
defendant  was  keeping  house  upon  the 
ranch  known  as  the  "Ring  Watson  ranch- 
In  Napa  county;  that  at  no  time  since  that 
period  did  she  "live"  outside  of  Napa 
county:  that  she  actually  occupied  said 
premises  as  her  home  and  place  of  abode 
during  said  time,  and  that  about  two  weeks 
prior  to  the  commencement  of  the  action 
'ISfl 
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she  declared  that  she  had  leased  the  ranch 
from  her  mother;  that  she  had  taken  up 
her  abode  there,  and  intended  erlving  the 
running  of  the  ranch  her  personal  atten- 
tion; that  she  was  making  her  home  there; 
and  she  expected  to  derelop  the  ranch  and 
put  It  on  a  paylnff  basis — it  Is  not  only  a 
rational,  but  probably  the  only  rational 
conclusion  that  the  trial  Judge  could  reach 
that  defendant  had  eatabllshed  her  home 
In  Napa  county  and  Intended  to  remain 
there  Indeflnltely;  hence  such  conclusion 
and  the  order  denying  the  change  of  venue 
will  not  be  disturbed  on  appeal. — ^Marston  v. 
Watson,  20  Cal.  App.  466,  129  Pac.  511,  612. 

<»0.  Verdict — In  geaeral.^ — On  appeal  the 
verdict  of  a  jury  on  a  question  of  fact  find- 
ing favor  of  the  platntlfC  will  be  conclusive, 
even  though  the  preponderance  of  the  testi- 
mony be  In  favor  of  the  defendant. — Hall 
v.  Clark.  163  Cal.  S92,  125  Pac.  1017. 

691.  Where  the  evidence  was  In  substan- 
tial conflict,  conclusion  of  the  trial  court 
will  not  be  disturbed  on  appeal. — Walker  v. 
Price,  1«2  Cal.  617,  128  Pac.  4S2,  483. 

692.  The  findings  of  a  jury  baaed  on  con- 
flicting evidence  are  conclusive  on  appeaL — 
Perkins  v.  Blauth,  leS  Cal.  782.  127  Pac.  50. 

698,  Where  the  evidence  on  a  subject  I^ 
conflicting  and  there  Is  sufllclent  evidence 
to  prove  the  fact,  the  decision  of  the  trial 
court  is  conclusive  on  appeal, — Gtallatin  v. 
Corning  Irr.  Co.,  168  Cal.  406,  126  Pac.  864, 
869. 

694.  Where  a  verdict  Is  attacked  for  in- 
sufficiency of  evidence,  the  power  of  an  ap- 
pellate court  begins  and  ends  with  the  In- 
quiry whether  there  Is  substantial  evidence, 
contradicted  or  uncontradicted,  which.  In 
and  of  Itself,  would  support  the  conclusion 
reached  by  the  jury, — GJurlch  v.  Fleg,  164 
Cal.  429.  129  Pac.  464,  466. 

60S.  Same — Baaed  oa  conflicting  cTldcBce. 

— A  verdict  based  on  conflicting  evidence 
Is  conclusive  on  appeal. — Cooke  v.  Mesmer, 
164  Cal.  332,  128  Pac.  917,  919. 

696.  All  conflicts  In  evidence  are  for  the 
jury  to  determine,  and  the  verdict  must  be 
sustained  by  an  appellate  court  If  there  Is 
sufficient  evidence,  considered  In  connection 
with  such  Inference  as  may  reasonably  be 
drawn  therefrom  to  sustain  It,  regardless 
of  the  evidence  tending  to  a  contrary  con- 
clusion.— Iieavens  v.  PInkham  A  McKevltt, 
164  Cal.  242.  128  Pac.  899,  400. 

697.  The  question  vrhether  the  defendant 
was  absent  from  the  state,  or  had  concealed 
himself  to  avoid  service  of  process,  was,  like 
any  other  facl  In  Issue,  for  the  trial  court 
to  determine  from  the  evidence  Introduced: 
and  where  there  is  a  substantial  conflict  in 
the  evidence  touching  the  issue,  the  con- 
clusion of  the  trial  court  will  not  be  dis- 
turbed.— ^Wilson  V.  Lmo,  19  Cal.  App.  798,  127 
Pac.  1043. 

698.  A  verdict  based  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal. — 


Black  V.  Riley,  20  Cal.  App.  199,  128  Pac. 
764.  765. 

699.  Where  the  result  of  the  wide  vari- 
ance between  testimony  produced  in  support 
of  the  respective  positions  of  the  parties  Is 
only  to  create  a  substantial  conflict  in  the 
evidence,  upon  the  question  of  the  weight 
or  preponderance  of  the  evidence,  the  ap- 
pellate court  must  submit  to  the  decision  of 
the  trial  court. — Doudell  v.  Shoo.  20  Cal. 
App.  424,  129  Pac.  478.  487. 

VIL  DETERMINATION  AND  DISPOSITION 
OF  CAUSE. 

TOO.    Absence  of  ground  for  reversal. — 

Where  by  the  terms  of  the  will  of  her  de- 
ceased husband  defendant  widow  was  to 
have  only  a  life  estate,  and  she  was  made  a 
trustee  to  convey  title  to  the  children,  each 
of  whom,  with  herself,  conveyed  the  prop- 
erty In  controversy  to  the  plaintiff,  the 
deeds  of  which  were  placed  In  escrow  to  be 
recorded  after  her  death,  but,  for  a  certain 
reason,  they  were  taken  out  of  escrow  by 
the  widow  and  delivered  to  the  plaintiff, 
who  gave  her  a  home  for  life,  and  It  ap- 
pears that  her  life  estate  has  terminated 
by  her  death  pending  tbe  appeal.  It  Is  held 
that  no  sufficient  ground  appears  for  the 
reversal  of  the  Judgment  based  upon  the 
findings  as  made. — Hynes  v.  All  Persons, 
etc..  19  Cal.  App.  184,  126  Pac.  253. 

TOl.  Sane — ^Appeal  from  part  of  Jadg- 
mcnt. — In  a  proceeding  under  section  1664, 
post,  providing  for  the  ascertaining  of  heir- 
ship In  advance  of  distribution,  the  petition 
presented  two  Issues,  only  one  of  which  was 
decided  favorably  to  the  petitioner,  and  the 
appeal  from  the  judgment  referred  only  to 
the  second  Issue  involved,  and  a  reversal 
was  secured.  It  was  held  that  since  the  is- 
sue presented  on  appeal  was  distinct  and 
separable  from  the  other  Issue  involved,  the 
latter  was  finally  determined  by  the  judg- 
ment of  the  court  vendered  below,  and  that 
part  of  the  judgment  was  final  and  conclu- 
sive, and  not  In  any  way  affected  by  the  re- 
versal of  the  other  part  of  the  Judgment. — 
Whalen  v.  Smith,  163  Cal.  360,  186  Pac  904, 

702.  As  a  general  rule,  an  appeal  from  a 
distinct  and  Independent  part  of  a  Judgment 
does  not  bring  up  the  other  parts  for  review 

In  the  appellate  court,  and  a  reversal  of  the 
part  appealed  from  does  not  affect  the  por- 
tion not  dependent  thereon,  but  they  will 
stand  as  final  adjudications. — Whalen  v. 
Smith,  163  Cal.  360,  125  Pac.  904. 

703,  Ordinarily,  an  .appeal  taken  under 
Civil  Code,  section  940,  providing  for  an  ap- 
peal from  a  specific  part  of  a  Judgment, 
would  leave  the  part  not  appealed  from  un- 
affected, and  It  follows  that  such  unaffected 
parts  must  be  deemed  flnal,  being  a  flnal 
Judgment  of  the  facts  and  rights  which  they 
determine,  hut  where  the  part  appealed  from 
Is  so  Interwoven  and  connected  with  the  re- 
mainder, or  so  dependent  theveon  that  the 
appeal  from  a  part  of  It  affects  the  other 
parts,  or  involves  a  consideration  of  the 
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whole,  and  la  merely  an  appeal  from  the 
whole,  If  a  reversal  is  ordered,  It  should 
extend  to  the  entire  Jadsment. — Whalen  v. 
Smith.  163  CoL  S60,  13B  Pac.  904. 

TM.    Same  —  Dbwentlns   opinion.  —  The 

power  of  the  supreme  court  to  reverse  the 
whole  of  a  Judgment,  when  a  part  only  has 
been  appealed  fronri,  has  been  upheld  in  a 
dissenting  opinion  by  Mr.  Justice  Henshaw. 
Whalen  v.  Smith,  163  Cal.  360,  125  Pac.  904. 

700.  Amoant  of  recovery. — Where,  from  a 
reading  and  understanding  of  the  evidence, 
it  clearly  appears,  and  practically  without 
conflict,  that  the  trespass  complained  of  re- 
sulted in  actual  damage  to  the  plaintiffs  in 
a  Bum  In  excess  of  five  hundred  dollars,  and 
the  Jury's  verdict  was  for  but  Ave  hundred 
dollars,  if  plaintiff's  proven  damages  exceed 
that  amount  no  question  of  punitive  dam- 
ages can  arlae  on  the  record. — Clark  v.  Van 
Torchiana,  19  Cal.  App.  786,  127  Pac.  831. 
833. 

70e.  DlamlMMal  of  sppenl. — Notwithstand- 
ing error  in  the  refusal  to  grant  a  tempo- 
rary Injunction  restraining  a  sale  of  land 
for  delinquent  aaseBsment«  In  a  street 
widening  proceeding,  an  order  to  that  effect 
will  not  be  reversed  on  appeal  when  it  ap- 
pears that  the  sale  has  taken  place  since 
the  making  of  the  order.  Upon  such  a  show- 
ing the  appeal  from  the  order  wilt  be  dla- 
missed. — Wright  v.  Board  of  Public  Works, 
163  Cal.  828,  I2B  Pac.  363. 

Am  to  dlmnlasal  of  ap»cal,  see  Parts  III, 
this  note. 

Am  to  dlamlHal  o(  appeal  In  mandnmaM 
proeeedlBBB  when  VKstlon  Involved  kna  bc« 
eomr  immatcrlali  see  note  Ann.  Cas.  1912C, 

247. 

'07.  Brroncoas  rcasona  41sresarded. — Ap- 
pellate court  is  not  bound  by  the  opinion 
of  the  trial  court  as  to  the  effect  or  obliga- 
tion of  certain  facts  found,  or  as  to  the  law 
relating  thereto,  nor  by  the  method  of  rea- 
soning by  which  the  trial  court  reached  its 
final  conclusion,  but  if  upon  considering  all 
the  facta  and  the  law  the  appellate  court  Is 
satisfied  that  the  final  conclusion  of  the  trial 
court  Is  right,  the  Judgment  will  be  unheld 
and  the  erroneous  reasoning  of  the  trial 
court  will  be  disregarded. — ^McKee  v.  Title 
Insurance  &  T.  Co..  169  Cal.  206,  113  Pac. 
140. 

708.    JttdKsicBt  of  rcMlt«ltar.^Where  the 

Judgment  and  order  denying  a  motion  for 
a  new  trial  Is  reversed,  it  ia  necessary  to 
try  the  case  again  In  the  superior  court,  and 
!t  Is  error  to  grant  a  motion  for  judgment 
upon  the  Judgment-roll  and  the  opinion  of 
the  supreme  court,  without  a  retrial  of  the 
case.  In  the  present  case,  the  reversal  was 
because  of  error  In  a  ruling  of  the  court  as 
to  the  validity  of  a  deed  offered  in  evidence 
by  the  plaintiff  In  support  of  his  allegation 
of  ownership,  and  It  was  therefore  necessary 
for  the  plaintiff  to  present  evidence  In  the 
place  of  that  erroneously  admitted,  and  to 
give  him  Judgment  without  such  evidence 
is  to  Klve  judgment  without  any  evidence 


whatever. — Davis  v.  I^es  Mesnager.  166  Cal. 
620,  101  Pac.  910. 

T0».  Manlfeat  lack  of  merit  In  the  ap- 
peal, and  it  appears  that  counsel  for  the 
appellant  knew  the  appeal  was  without 
merit,  damages  will  be  assessed. — Bell  v. 
Camm,  10  Cal.  App.  388,  391,  102  Pac.  226. 

710.  Modlfleatlon  of  Judgment. — Where  an 
error  may  be  remedied  and  adjusted  by  the 
appellate  court  so  as  to  render  It  harmless, 
as  by  ordering  a  deduction  of  a  certain 
amount  from  the  Judgment,  the  Judgment 
will  be  ordered  affirmed  upon  respondent 
consenting  to  the  proper  modification. — 
Clapp  v.  Vatoher,  9  Cal.  App.  462,  468,  99 
Pac.  549. 

As  to  modUieation  of  Jodcmen^  see  par. 
600,  thia  note. 

711.  Where  operation  of  a  Judgment 
predicated  on  erroneous  finding  Is  clearly 
ascertainable  and  the  proceedings  as  dis- 
closed by  the  record  are  In  other  respects 
correct,  a  new  trial  will  not  be  directed  it 
the  Judgment  can  be  modltted  by  the  reiiiis- 
sion  of  the  excess  above  what  it  should  be 
and  such  remission  be  consented  to. — Cur- 
ran  V.  Hubbard,  14  Cal.  App.  733.  114  Pac.  81. 

Tia.    RestltntlOB  —  Rales  governlnc  —  A 

party  Is  generally  entitled,  upon  reversal  on 
appeal,  to  restitution  of  the  things  lost  by 
reason  of  the  Judgment,  and.the  court  will 
endeavor,  when  Justice  requires  it,  to  place 
him  as  nearly  In  the  position  occupied  by 
him  before  judgment  as  possible.  If  a  sep- 
arate action  ia  brought,  the  defendant  must 
account  for  the  property  received  under  the 
Judgment,  and  the  rule  as  to  his  liability  Is 
that  usually  applicable  to  a  trustee,  and  he 
will  not  be  chargeable  for  more  than  he  re- 
ceived, nor  responsible  for  losses,  when  he 
has  acted  In  good  faith  wltb  such  skill, 
prudence,  and  diligence,  as  an  ordinarily 
prudent  man  would  have  exercised  In  the 
conduct  of  hla  own  business. — Ward  v.  Sher- 
man. 166  Cal.  291,  100  Pac.  864. 

718.  RcTcnal  — Jadgment  baiied  on  flnd- 
Ing  forelKn  to  taane  rntsed. — No  judgment  in 
any  given  case  could  be  sustained  If  It  was 
baaed  upon  a  conclusion  of  law  which  la 
turn  rested  upon  a  single  finding  of  fact 
which  was  obvioi(sly  foreign  to  the  Issues 
raised  by  the  pleadings. — Bradley  Bros.  v. 
Bradley,  20  Cal.  App.  1,  127  Pac.  1044,  1047. 

Am  to  nfflrmnnee  and  rerersal  vcaeraltr* 

see  pars.  489-497,  this  note. 

714.  Same — Effect  of  reversal. — The  effect 

of  a  reversal  of  the  order  appointing  a  re- 
ceiver when  such  reversal  Is  upon  the  ap- 
peal of  a  single  defendant,  whose  only  In- 
Intereat,  so  far  as  the  record  shows,  is  Its 
claim  that  It  has  some  right  or  Interest  In 
the  premises  described  In  the  deed  of  trust, 
which  Interest  or  right  Is  subsequent  and 
subordinate  to  the  lien  created  by  said  deed, 
would  be  that  such  party  would  have  the 
right  to  have  such  encumbrance  or  bonds 
paid  out  of  the  proceeds  of  any  foreclosure 
sale  in  preference  to  the  costs  and  expenses 
occasioned  by  the  receivership. — Title  Ins.  A 
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Trust  Co.  V.  California  Devel.  Co.,  1B4  Cat.  B8, 
137  Pac.  602. 

Aa  to  effect  of  rcreraalt  see  notes  28  Am. 
Dec.  368;  96  Am.  St.  Rep.  124. 

As  ta  effect  of  m  reversal  of  Jutat  Jadg- 
nent  wken  the  appesl  nas  not  by  sll  the 
Vartlea  coBeerned,  see  note  10  Ann.  Cas.  80. 

715.  Upon  the  reversal  of  an  appeal  from 
the  jiidement  and  from  an  order  denying  a 
new  trial,  there  must  be  a  new  trial  of  all 
of  the  issues  raised  by  the  pleading;  and  a 
motion  of-the  appellant'for  judgment  In  the 
superior  court,  without  such  new  trial,  was 
untenable,  and  was  properly  denied. — Stein 
V.  Leeman,  161  Cal.  502,  119  Pac.  C63. 

TIO.  Same  — Same  — Defendmit  muNt  ae- 
conat  for  property  received  under  the  Judg- 
ment which  has  been  reversed  and  the  rule 
governing  the  extent  of  his  lla1)illty  Is  that 
applicable  to  a  trustee  which  is  that  he 
ought  tu  conduct  the  business  of  the  trust 
In  the  same  manner  as  an  ordinarily  pru- 
dent  man  of  business  would  conduct  his 
own.  He  will  not  be  chargeable  with  more 
than  he  has  received  nor  held  responsible 
for  looses  which  may  arise  when  he  has 
acted  in  good  faith  and  with  common  skill, 
prudence,  and  diligence. — Ward  v.  Sherman. 
155  Cal.  287,  291,  100  Pac.  864. 

717.  Reversal  aa  to  one  or  more  Joint 
tort-feaMora. — It  was  the  common-law  rule 
that  the  reversal  of  a  Joint  Judgment 
against  several  Joint  tort-feasors  for  error 
against  one  defendant  necessitated  a  re- 
versal of  the  Judgment  as  to  all  of  the  de- 
fendants. This  rule  has  been  materially 
modlfled,  if  not  entirely  superseded,  by  -stat- 
ute in  this  state;  and  now  it  is  the  rule 
that,  it  a  verdict  and  a  Judgment  be  given 
against  several  defendants  who  have  been 
sued  Jointly,  the  verdict  and  Judgment,  if 
found  to  be  erroneous  as  to  any  one  of  the 
defendants,  may  be  vacated  as  to  that  one 
only,  and  continue  in  full  force  and  effect 
aa  to  the  remaining  defendants. — Clark  v. 
Torchiana,  19  Cal.  App.  786,  sub  nom.  Clark 
V.  Van  Torchiana.  127  Pac.  831,  833.  follow- 
ing doctrine  In  Nichols  v,  Dunphy,  58  Cal. 
605;  Cole  v.  Roebling  Construction  Co.,  156 
Cal.  443.  105  Pac.  255;  Zlbbell  v.  Southern 
Paclflc  Co.,  160  Cal.  237,  11«  Pac.  513. 

718.  Rules  of  decision. — Where  the  su- 
preme court  believes  that  the  order  under 
review  was  properly  made.  It  would  be  their 
duty  to  affirm  it,  even  if  that  court  had  It- 
self, In  another  case,  reversed  an  order 
similar  In  all  respects. — Bohn  v.  Bohn.  164 
Cal.  S32,  129  Pac.  981,  984. 

719.  An  order  by  the  supreme  cnurt  re- 
fusing to  transfer  a  cause  after  Judgment  In 
the  district  court  of  appeal,  does  not  adopt 
the  opinion  of  the  appellate  court  so  as  to 
glTfl  It,  In  the  supreme  court,  the  authori- 
tative effect  which  one  of  Its  own  decisions 
would  have. — Bohn  v.  Bolin,  164  Cal.  632,  129 
Pac.  981,  984. 


720.  StatKa  of  canae  in  lower  coart  Mfter 
levenuil. — A  demurrer  to  a  complaint  was 
interposed  for  want  of  facts  sufficient  to 

consiitute  a  cause  of  action,  for  uncertainty, 
and  because  the  action  was  barred  by  the 
statute  of  limitation;  this  demurrer  wan 
sustained,  but  on  an  appeal  from  the  order 
the  reversal  was  secured  and  the  case  sent 
back  with  instructions  to  overrule  the  de- 
murrer and  allow  the  defendant  to  answer. 
Subsequently  at  the  trial  an  objection  was 
sustained  to  the  admission  of  testimony  on 
the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  Judgment  was  rendered  for  the 
defendant.  On  an  appeal  from  this  Judg- 
ment it  was  held  that  the  former  order  of 
rever&iil  constituted  an  adjudication  that 
the  complaint  stated  facts  sulllcient  to  con- 
stitute a  cause  of  action,  altliough  the  only 
question  discussed  on  the  former  appeal 
was  whether  or  not  the  action  was  barred 
by  the  statute  of  limitation. — Neale  v.  Mor- 
row. 163  Cal.  445,  125  Pac.  1063. 
See  pars.  714-716,  this  note. 

VIII.  RULES  OF  SUPREME  COURT. 

731.  As  to  duty  of  fDrnloliing  and  pro- 
miilKatlng  a  rale  regulating  the  presenta- 
tion of  points  by  counsel  in  their  briefs  in 
accordance  with  the  provision  of  this  sec- 
tion upon  the  subject  is  vested  by  the  con- 
stitution In  the  supreme  court,  and  not  the 
district  courts  of  appeal. — San  Joac]uln  & 
Kings  River  Canal  &  Irr.  Co.  v.  Stevlnson, 
16  Cal.  App.  236,  118  Pac.  378. 

72:!,  AbHCnce  of  rule  of  court— <^an  tents 
of  Itrlcf. — In  the  absence  of  a  rule  of  court 
it  would  involve  too  harsh  a  penalty  to  dis- 
miss an  appeal  for  failure  to  comply  with 
the  reoiulrement  as  to  the  printing  of  "such 
portions  of  the  record"  In  appellant's  brief 
as  he  "desires  to  call  to  the  attention  of  the 
court,"  where  the  brief  contains  some  evi- 
dence and  correctly  refers  to  the  transcript 
for  the  remainder,  so  as  to  Impone  little  ex- 
tra labor  on  the  court  In  deciding  whether 
error  was  committed. — San  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.  v.  Stevlnson, 
16  Cal.  App.  236,  116  Pac.  378. 

733.  Rale  II — la  ffeneral. — The  Interpre- 
tation and  application  of  Rule  II  are  given 
elsewhere  in  this  note,  as  shown  by  the 
cross-references  following. 

As  to  compulsory  dismlaaal  where  printed 
iraaMcrlpt  not  Sled  In  time,  see  par.  154,  this 

note. 

Aa  to  construction  of  rale,  requirements 
a*  to  flllns,  under  anbdtvlalon  4*  see  par, 
151,  this  note. 

Am  to  flilnr  tranaerlpt  under  Rule  II  and 
pending  Ncttlpment  of  bill  or  atatcment.  see 

pars.  232,  233,  this  note. 

As  to  motion  to  dismlaa  for  failure  to  flic 
transcript  within  time  required  by  tUa 
rnic,  see  par.  40,  this  note. 
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Ab  to  notion  to  dlaiHiM  aaAcr  mmhMrim 
Mlou  X  mmM  4,  flee  par,  22,  this  note. 

Aa  to  not  belns  applicable  nndc*  nppeal 
br  new  and  altcrnatlTv  metbod  of  ■ppcalt 

see  pars.  160,  161.  this  note. 

Aa  to  relattona  of  Rnic  11*  aee  pars.  ISl, 

164.  this  note. 

Aa  to  when  notion  to  diamlsa  on  cronnd 
of  fallnre  to  flic  tnmacrlpt  la  prcamtnrc, 

xee  par.  480,  this  note. 

Aa  to  wben  period  of  Umltntlon  In  whieb 
to  ai«  transcript  bcKlaa  to  rna  In  appeal 
by  old  method,  see  par.  232,  this  note. 

724.  Rale  III — ^En  general, — As  to  appli- 
cation of  Rule  TIT  on  motion  to  dismiss  ap- 
peal, aee  par,  141,  this  note. 

7Z5,  Rale  IV — In  Kcncral.— As  to  certlfl- 
catlon  of  facts  by  clerk  setting  forth  facts, 
on  motion  to  dismiss  for  failure  to  file 
transcript  in  time,  see  pars.  154,  156,  this 
note. 

72(1.  Role  T — In  ceneral. — As  to  Rule  V 
not  being  applicable  to  an  appeal  by  new 
and  alternative  method,  see  pars.  160,  161, 
this  note. 

Tar,  Rale  VII — la  general, — As  to  non- 
conformity of  transcript  with  rule  being 
leround  of  motion  to  dismiss,  where  appeal 
by  new  and  alternative  method,  motion  de- 
nied when,  see  pars.  166,  166,  this  note. 

73&  Rnle  Vin — la  Keaeral. — As  to  non- 
conformity of  transcript  with  rule  being 
ground  of  motion  to  dismiss,  where  appeal 
by  new  and  alternative  method,  motion  de- 
nied when,  aee  pars.  166,  166,  thia  note. 

TV.  Rnle  XI— la  general. — As  to  when 
proceedings  are  pending  for  settlement  of 
bill  of  exceptions,  within  provisions  of 
above  rale,  see  par,  478,  this  note. 

7M.  Rnle  XV— SlaailaMBl  of  appeal  fm 
fallnre  to  Uc  tranacrtpt,^ — The  purpose  of 
the  rule  Is  to  enable  the  appellant  to  rem- 
edy a  defect  or  omission  and  present  hia  ap- 
peal upon  the  merits,  and  ahould  be  liber- 


ally construed  to  effect  its  object. — Poole 
V.  Grand  Circle  W.  O,  W.,  1?  Cal.  App.  230. 

119  Pac.  201. 

As  to  eonstrncllou  of  rule,  aa  to  object* 
aee  pars.  142,  14S,  this  note. 

Aa  to  natnrc  of  asotlon  to  dlanlaa  nnder 
the  rale*  belns  nn  ob|eetlon  to  tbc  tran- 
aeslvt*  lee  par.  160.  this  note. 

Ao  to  no  dlanlaaal  where  tranaerlpt  fnr- 
nlahed  wltbln  aevcn  dnra  after  notice  of 
motion*  see  par,  147,  this  note. 

m.  Same — New  nnd  nltemative  metbed 
of  appeal,  rale  does  not  apply.— Filing  of 
the  transcript  when  prepared  under  the 
provisions  of  section  953c.  post,  is  not  gov- 
erned by  rules  II  and  V  of  the  supreme 
court. — Batate  of  Keating.  168  Cal.  109,  110 
Pac.  109. 

732.  Rnle  XXlX—ln  seaeral.— The  Inter- 
pretation and  application  of  Rule  XXIX  Is 
treated  elsewhere  In  this  note,  as  Indicated 
by  the  cross-references  which  foUow. 

As  to  andaTlta  not  Ineorpomtcd  In  bill  of 
execptlons  not  beinc  antfcentleatcd  na  re- 
quired bj  tbla  rale*  see  pars.  S8S,  896,  thla 
note. 

Aa  to  InanflleleneT  of  eertiflention  nnder 
mlc*  where  new  imd  alteraatlve  method  of 
appeal  not  followed,  see  par.  401,  this  note. 

Aa  preaeriUnK  wode  of  preoentntton  of 
pnpera  naed  on  hcnrla*  In  trial  eonirt*  the 
new  and  nltemntlTe  method  of  nppcal  not 
preeerlhlns*  see  par.  426,  this  note. 

7SS.  Tranaeript  on  appeal  net  conforifr- 
Ing  to  mlea  of  eonrt. — Rules  of  supreme 
court  for  the  government  In  many  particu- 
lars In  the  appellate  practice  of  the  court 
are  as  much  a  part  of  the  system  of  proced- 
ure as  the  rules  promulgated  for  the  same 
purpose  by  the  legislature  and  they  are. 
therefore,  as  much  the  necessary  learning 
of  the  practicing  lawyer  aa  either  the  rules 
of  procedure  and  practice  establlahed  by  the 
legislature,  or  the  practice  of  aubatantlve 
law. — Reclamation  District  No.  70  v.  Sher- 
man, 11  Cal.  App.  899,  404,  106  Pao.  177. 


§937.  ORDERS  MADE  OUT  OF  COURT.  WITHOUT  NOTICE,  KAY  BE 
REVIEWED  B7  THE  JUDOE.   An  order  made  out  of  court,  without  notice 

to  the  adverse  party,  may  be  vacated  or  modified,  without  notice,  by  the  judge 
who  made  it ;  or  may  be  vacated  or  modified  on  notice,  in  the  manner  in  which 
other  motions  are  made. 

Hiitory:  Bnacted  March  11,  1872,  re-enactment  of  §  334  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  171,  held  unconstitutional,  see  history,  1 5  ante. 

ORDER  M ADR  OUT  OF  COURT— WITH-         7.  Distribution  of  estate  —  Vacation  of  — 
OUT  NOTICE.  "Order  made  out  of  court" 

1.  Amended  complaint — Filing  with  leave  of  8.  Order  allowing  claim  against  estate. 

court-Striking  without  notice-Error.  9,  Order  granting  leave  to  file  cross  corn- 
s' 5.  Cnnstmetion  of  section — ^Not  to  apply  to  plaint. 

injunction  granted  ex  parte.  Order  for  pubUcation— Power  of  court  to 

6.  Decree  discharging  administrator.  set  aside. 

2i4» 
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Bee,  ante,  |  »S«  and  note. 

Am  to  MttlBK  MKlde  order  tor  pnblteatloa 
of  ODinmoiiB,  mm  ex  parte  order  mode  eat  of 
eoart,  see,  ante,  9  473  and  note. 

1.  Amended  eom plain t—^IIInar  wttk  leave 
of  court — Strlklns  witbont  notice — Error. — ' 
In  a  case  In  which  a  plaintiff  flleiJ  a  com- 
plaint In  claim  and  delivery  and  thereafter 
on  notice  of  motion  for  permission,  with 
leave  of  the  court,  filed  an  amended  com- 
plaint chang^lng  the  cause  to  one  In  eon- 
version,  and  praying  for  damages  therefor, 
and  the  court  thereafter,  and  of  Its  own 
motion,  without  notice  to  the  plaintiff, 
struck  the  amended  complaint  from  the  flies 
and  ordered  the  cause  to  be  submitted  upon 
the  original  complaint  and  answers  thereto, 
the  action  of  the  lower  court  in  this  regard 
was  clearly  erroneous.  The  question 
whether  or  not  the  order  of  the  court  in 
permitting  the  amended  complaint  to  be 
filed  In  the  first  Instance  was  wrong  or  not, 
does  not  enter  as  an  element  In  settling  the 
question.  When  the  amended  complaint 
was  filed,  In  pursuance  of  the  permission 
granted  by  the  court,  the  original  complaint 
in  claim  and  delivery  ceased  to  be  the  com- 
plaint in  the  cause,  and  the  action  became 
one  strictly  in  conversion,  the  amended 
complaint  superceding  the  original  and 
thereby  completely  disposing  of  It.  The 
ruling  of  the  court,  embodied  In  the  order 
permitting  the  amended  complaint  to  be 
filed,  was  the  Judgment  or  conclusion  of 
the  court  upon  the  matter  before  It,  and  was 
one  affecting  the  rights  of  the  parties,  and 
the  Judgment  thereunder  subject  to  review 
on  appeal  from  the  final  Judgment  In  the 
cause,  under  the  provisions  «f  section  956, 
post. — Ross  V.  Flynn,  —  Cal.  App-  — ■,  189 
Pac.  293,  following  the  doctrine  laid  down 
in  Kelly  v.  McKlbben,  54  Cal.  192,  195;  In  re 
Rose,  80  Cal.  16G,  170,  22  Pac.  86;  In  re 
Smith,  98  CaL  «36,  441,  SS  Pac.  744;  Ulles  v. 
Woodward,  llfi  Cal.  208,  S16,  46  Pac.  1076; 
Estudlllo  V.  Security  Loan  &  T.  Co,,  149  Cal. 
656.  8?  Fac.  19. 

a.  Conatraetion  of  aectloa— Kot  tm  apply 
to  lajunetloa  sraated  ex  parte,  where  ap- 
plication to  dissolve  such  Injunction  was 
based  on  affidavits.  In  such  case  notice  is 
required  to  be  given  under  section  632.  ante. 
It  Is  only  when  application  to  dissolve  In- 
junction Is  based  on  showing  made  when  it 
was  granted  that  this  section  applies, — 
Hefllon  v.  Bowers.  72  Cal.  270,  271.  272,  273, 
276,  376,  13  Pac.  690.  distinguishing  Borland 
V.  Thornton,  12  Cal.  440,  where  application 
was  based  on  showing  made  by  plaintiff, 
and  In  which  it  was  stated  that  while  It 
was  competent  for  Judge  to  vacate  or 
modify  injunction  without  notice,  it  was 
not  better  practice,  and  should  never  be 
done,  except  when  from  urgency  of  case  it 


was  necessary  to  guard  against  aenoua  loss, 

and  except  where  injunction  has  been  Im- 
providently  granted  on  complaint  disclos- 
ing no  grounds  whatever  for  equitable  re- 
lief. 

3.  Practice  Act  section  334  construed  not 
to  effect  provision  authorizing  appeal  from 
order  granting  or  dissolving  an  injunction 
— such  right  being  In  addition  to  that  pro- 
vided by  section. — Sullivan  v.  Triunfo  O.  & 
S.  M.  Co.,  33  Cal.  386,  390.  391. 

4.  Construed  not  to  be  affected  by  pro- 
vision tn  section  118  of  Practice  Act  that  If 
Injunction  be  granted  without  notice,  de- 
fendant, at  any  time  before  trial,  can  apply, 
on  reasonable  notice,  to  dissolve  or  modify 
It — such  latter  action  being  in  addition  to 
provisions  of  section  334  Practice  Act. — 
Borland  v.  Thornton.  12  Cal.  440.  448. 

5.  Injunction,  made  ex  parte,  was  prop- 
erly modified  without  notice  to  plaintiff,  on 
application  of  defendant. — fVemont  V.  Uer- 
ced  M.  Co.,  9  Cal.  18,  19. 

8.    Decree     dUebarglng  admlalatrator, 

made  inadvertently  and  ex  parte,  may  be 
set  aside  by  court. — Wlggin  v.  Superior 
Court,  68  Cal.  398,  401,  9  Pac.  646. 

T.  DUtribntlon  of  estate — Vacation  of— 
"Order  nade  out  of  conrt." — A  decree  of 
tlnal  discharge  of  an  administratrix  in  the 
distribution  of  the  estate  is  not  an  order 
made  out  of  court,  and  does  not  authorize  a 
Judge  to  vacate  or  set  it  aside,  without  no- 
tice to  the  adverse  party,  under  the  provi- 
sions of  the  above  section. — Nason  v.  Su- 
perior Court,  39  Cal.  App,  448.  179  Pac.  464. 

8.  Order  aliewlnc  claim  agalaat  estate 

of  deceased  person,  made  out  of  court  and 
without  notice,  may  be  set  aside  without 
notice  of  motion  to  set  aside. — Estate  of 
Sullenberger.  72  Cal.  649,  662.  14  Pac.  613. 

9.  Order  gra  atlas  leave  tm  flic  eroaa- 

complatat.  made  on  ex  parte  application. 

without  notice  to  plaintiffs  by  Judge,  and 
not  by  court,  may  be  set  aside  without  no- 
tice.— Alpers  V.  Bliss,  14S  Cal.  666,  671,  672, 
79  Pac.  171.  See  Coburn  v.  Pacifle  U  ft  M. 
Co.,  46  Cal.  31. 

10.  Order  for  pnbllcatlon  —  Power  of 
court  to  set  a«ldc. — An  order  for  service  of 
process  by  publication  can  be  set  aside 
when  it  has  been  Inadvertently  made,  or 
under  a  mistake,  or  upon  a  showing  that 
it  has  been  fraudulently  procured,  but  not 
otherwise;  there  Is  no  authority  authoriz- 
ing the  court  to  set  aside  without  notice 
such  ex  parte  orders  made  out  of  court, 
even  under  the  provisions  of  the  above  sec- 
tion.— Klokke  Investment  Co.  v.  Superior 
Court,  39  Cal.  App.  717.  179  Pac.  728,  apply- 
ing the  doctrine  in  Wiggin  t.  Superior 
Court,  68  Cal.  402,  9  Pac  U9. 


§988.   PABT7  AOORIEVED  MAY  APPEAL.   NAMES  OF  PARTIES. 

Any  party  aggrieved  may  appeal  in  the  cases  prescribed  in  this  title.  The 
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party  appealing  is  known  as  the  appellant,  and  the  adverse  party  as  the 
respondent. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  335  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  171,  held  unconstitutional,  see  history,  §  5  ante. 


PARTIES  AGGRIEVED  MAY  APPEAL. 

1-  5.  Aggrieved  party  may  appeal. 

6-12.  Same  —  As  to  who  is  "aggrieved 
party ' ' — In  general. 

13.  Same — Same  —  Acceptance  of  benefite 

— Estoppel. 

14.  Same — Same — Accountiag  of  adminis- 

trator— Personal  creditor  of  adminis- 
trator— Not  aggrieved  party. 

15.  Same— Same— "  Adverse  party." 

16.  Same — Same — Appearance  of  appellant 

in  lower  court. 

17.  Same — Same — Consolidation  of  corpo- 

rations. 

18.  Same — Same — Distribution  of  estate  of 

decedant  —  Creditors  of  another 
estate  —  Not  aggrieved  parties  and 

can  not  appeal. 

19.  Same  —  Same  —  Joint  appeals  where 

interests  are  diverse. 

20.  Same— Same — Same  —  Construed  with 

section  17,  ante. 

21.  Same — Same — Judgment  in  action  un- 

der section  10,  Bank  Commissioner's 
Act. 

'   22.  Same— Same — Same — Eepeal  of  law. 

23.  Same  —  Same — Legatees  of  specific 

legacies. 

24.  Same  — Same  —  Order  appointing  re- 

ceiver. 

26.  Sanie— Same— Order  denying  interven- 
tion in  land-contest. 

26.  Same — Same— Order  for  family  allow- 

ance—  Creditor  is  held  to  be  ag- 
grieved. 

27.  Same — Same— State  controller. 

28.  Same— Same— State  superintendent  of 

banks. 

25.  Same — Same — Where  the  finding!  are 

against  both  parties. 
30,31.  Same  —  Determination  of  question  on 
motion  to  dismiss. 

32.  Same— Bight  remedial— Doubtful  ease. 

33.  Administration— Person  claiming  right 

to  administer  upon  estate  of  de- 
ceased person. 

34.  Board  of  supervisors  —  Which  levied 

taxes  in  pursuance  of  judgment. 

.35-37.  Claimants  to  estate — Who  have  not 
controverted  findings. 
38.  Same — Party  whose  right  to  estate  de- 
pends upon  character  of  property. 

39,  40.  Defendant  —  Against  whom  no  judg- 
ment WBB  rendered. 


41.  Same — As  to  judgment  dismissing  ac- 

tion. 

42.  Same — In  foreclosure  proceedings. 

43.  Same  —  Same  —  Failure  of  defendant 

claiming  lien  to  appear. 

44.  Cross-complaint — Plaintiff  and  defend- 

ant, who  are  defendants  in  eross- 
complaint  filed  by  another  defendautf 
may  unite  on  appeal. 

45,46.  Executors  —  Are  parties  aggrieved  by 
order. 

47.  Same — Partial  distribution. 

48.  Executrix  of  deceased  administrator — 

To  whom  succeeding  administmtor 
had  been  directed  to  pay. 

49.  Foreclosure  of  mechanics'  lien — Right 

of  appeal — "Party  aggrieved." 

50.  Guardian  of  ward. 

51.  Homestead — Order  setting  it  apart — 

Devisees  under  will  are  parties  ag- 
grieved. 

52.  Same — Executor  is  party  aggrieved. 
53, 54.  Interveners  in  action. 

_  S5.  Mortgage  of  deceased  devisee. 

56.  Notice  of  appeal — Parties  to  be  served 

with. 

57.  Order  for  payment  of  claim — Adminis- 

trator is  party  aggrieved. 
58,59.  I^rties  to  record  only. 
60,  61.  Same — One  who  is  not  party  to  record. 
62,  63.  Same — Persons  not  parties  to  action. 

64.  Same  —  Writ  of  possession  —  One  not 

party  to  record. 

65.  Person  interested  in  fund  in  hands  of 

receiver. 

6G.  Plaintiff  gianted  all  relief  prayed  for. 

67.  Plaintiff  who  had  no  right  to  bring 

suit. 

68.  Probate  of  will — Binding  effect  of — 

"Party  aggrieved." 

69.  Public  administrator — Is  not  aggrieved 

party. 

70.  Purchaser  at  sale — Under  interlocutory 

decree  of  partition. 

71,  72.  Purchaser  of  property  of  an  estate. 

73.  Purchaser  of  property  at  judicial  sale. 

74.  Special  administrator  —  Is  party  ag- 

grieved by  order. 

75,  76.  Surety — Has  no  right  of  appeal. 

77,  78.  Sureties  on  replevin  bond  —  Are  ag- 
grieved by  decision. 

79,80.  Trustees  under  will  —  But  who  claim 
no  rights. 
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81.  Water-rightB  —  Judgment    defining  — 

Who  may  appeal. 

82.  Writ  of  aesiatance — Ex  parte  applica- 

tion. 

See,  post,  S  966  and  note. 
Am  to  ratliifaetlmi  of  Jndcncnt  dcctntriaK 
lii^t  of  nvpeal,  see,  ante,  1  936  and  note. 

Am  to  BeeeMltr  ot  cBtrr  of  iudsMtent  to 
eatitle  party  to  appeal,  see,  post,  S  939  and 
note. 

1.  AKVrlevcd    party    may  appeal. — The 

heirs  of  a  deceased  incompetent  person  are 
entitled  to  appeal  from  an  order  settling 
the  account  of  the  guardian  of  the  incompe- 
tent, notwithstanding  that  there  Is  an  ad> 
mlnistrator  appointed  for  the  estate  of  the 
Incompetent. — LOstate  of  Clan  ton,  171  Cal. 
381.  153  Pac.  459. 

2.  Any  party  aggrfeved  by  a  Judgment 
or  decree  may  appeal  therefrom,  Including 
parties  who  are  subsequently  brought  into 
the  action,  as  well  as  those  by  or  against 
whom  it  was  originally  instituted,  and  in 
legal  acceptation  a  party  ia  aggrieved  by  a 
Judgment  or  decree  when  it  operates  upon 
his  rights  of  property,  or  bears  directly 
upon  his  Interest. — Postal  Telegraph  Cable 
Co.  V.  Superior  Court,  22  Cal.  App.  770,  136 
Pac.  538. 

3.  The  slate  is  a  party  aggrieved  and 
may  appeal  from  a  Judgment  In  Its  favor 
in  an  action  'brought  against  it  to  condemn 
land, .notwithstanding  that  the  state  in  Its 
answer  denied  any  ownership  in  the  land, 
and  declared  that  It  belonged  to  the  United 
States. — Paciflc  Power  Co.  v.  California,  31 
Cal.  App.  719,  162  Pac.  641. 

4.  Any  person  having  an  Interest  recog- 
nized by  law  in  the  subject-matter  of  the 
Judgment,  which  interest  Is  Injuriously  af- 
fected by  the  Judgment,  Is  a  party  aggrieved 
and  entitled  to  be  heard  upon  appeal. — Mono 
County  Irr.  Co.  v.  State,  31  Cal.  App.  719, 
162  Pac.  641. 

5.  In  an  action  brought  by  a  public  serv- 
ice corporation  against  the  state  of  Cali- 
fornia to  condemn  tor  public  use  school 
lands  alleged  to  be  owned  by  the  state  and 
situated  within  the  boundaries  of  a  national 
forest  reservation,  the  state  is  not  a  party 
aggrieved  by  a  Judgment  rendered  in  Its 
favor  for  damages,  where  the  state  tn  its 
answer,  at  the  trial,  and  at  all  times  con- 
tended that  it  had  no  Interest  tn  the  lands, 
but  that  the  same  belonged  to  the  United 
States,  and  its  only  object  In  presenting  the 
appeal  was  to  protect  the  Interest  of  the 
United  States. — Mono  County  Irr.  Co.  v. 
State.  31  Cal.  App.  719.  162  Pac.  641. 

As  to  a  penon  not  a  party  or  privy  to 
the  pFoecedinKN  beloiv,  see  note  5  Ann.  Cas. 
680. 

Aa  to  who  aiay  appeal  aa  an  Interested  or 
lalnred  party*  see  note  119  Am.  St,  Rep.  740. 

6.  Saaie— Aa  to  who  la  **party  anrlovcd" 

—In  K^onil'-'A.a  to  the  estate  or  the  exec- 
utor or  administrator  thereof,  as  an  ag- 


grieved party  on  appeal  from  award--  of 
costs  against  the  latter  In  his  personal  ca- 
pacity.— See.  post,  !  1509  and  note. 

As  to  who  are  partle*  aggrleTcd  entitled 
to  appeal,  see  note  89  Am.  Dec.  723. 

7.  Test  Is.  would  the  party  have  had 
thing  or  right  in  controversy  H  erroneous 
Judgment  had  not  been  given. — Adams  v. 
Wood.  8  Cal.  306,  315,  317. 

8.  Questions  as  to  the  interests  of  ap- 
pellants, and  how  affected,  whether  ad- 
versely or  not,  are  to  be  considered  in  con- 
nection with  the  merits  and  not  on  motion 
to  dismiss  the  appeal. — ^Kstate  of  Sutro,  162 
Cal.  257.  92  Pac.  486,  92  Pac.  1027. 

9.  Any  person  having  an  interest  recog- 
nized by  law  In  the  subject-matter  of  the 
Judgment,  which  interest  is  injuriously  af- 
fected by  the  Judgment,  Is  a  party  aggrieved 
and  entitled  to  be  heard  upon  appeal. — In  re 
Colton's  Estate,  164  Cal.  1.  127  Pac.  643. 

10.  A  simple  test  as  to  who  Is  the  ag- 
grieved party  Is,  "Would  the  party  have 
had  the  thing  if  the  erroneous  judgment 
had  not  been  given?  It  the  answer  be  yea. 
then  the  person  Is  the  aggrieved  party." — 
Schino  v.  CInquini,  7  Cal.  App.  244,  247,  94 
Pac.  88. 

11.  Where,  upon  a  trial  affecting  several 
pieces  of  property,  plaintiff  admitted  that 
he  could  show  no  title  except  to  one  piece, 
he  la  not  a  party  aggrieved  by  the  judg- 
ment so  far  as  It  relates  to  the  other  pieces. 
— Flannigan  v.  TowJe,  8  Cal.  App.  229,  230. 
96  Pac.  507. 

12.  If  it  be  conceded  that  the  separate 
answer  of  the  lessee  contained  a  cause  of 
action  for  affirmative  relief,  and  that  the 
court  erred  In  sustaining  an  objection  to 
evidence  offered  tn  support  of  Its  aver- 
ments, the  appellants,  who  do  not  include 
the  lessee,  are  not  aggrieved  parties,  and 
the  error  can  not  be  reviewed  at  their  in- 
stance.— Delger  v.  Jacobs,  19  Cal.  App.  197. 
125  Pac.  268. 

18.  Same—Same — ^Acceptance  of  bcncflts 

— GMtoppel. — In  an  action  to  rescind  an  ex- 
change of  lands  on  the  ground  of.  fraud, 
where  the  judgment  ordered  a  restoration 
to  each  of  the  parties  of  the  i  .  operty  for- 
merly owned  by  him,  but  refused  to  allow 
other  claims,  and  ordered  plaintifTs  cost  bill 
struck  out,  the  fact  that  plaintiff  accepted 
from  defendant  the  deed  to  his  property 
and  tendered  to  defendant  the  deed  to  the 
property  received  does  not  estop  plaintiff 
from  appealing  from  the  minor  portions  of 
the  Judgment. — Coffman  v.  Bushard,  164  Cal. 
663.  130  Pac.  426,  426. 

14.  Same — Sam« — Arconaflng  of  admin- 
istrator— Persfinnl  eradltor  of  admlnlatrator 
—Not  aggrieved  parly. — Where  an  admin- 
istrator of  the  estate  of  a  decedent  assumes 
the  perils  and  carries  on  the  business  of  the 
decedant,  one  who  deals  with  such  adminis- 
trator while  so  conducting  the  business 
does  so  with  full  knowledge  of  his  situation 
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as  a  creditor;  becomes  a  personal  creditor 
of  the  administrator  and  not  of  the  estate 
of  the  decedant,  and  consequently  Is  not  a 
"party  aggrieved"  by  errors.  If  any,  in  the 
administrator's  accounting  with  the  estate, 
under  the  provisions  of  the  above  section. 
— Estate  of  De  Rome,  175  Cal.  399,  165  Pac. 
919.  following  the  doctrine  In  Estate  of 
Piper,  147  Cal.  606,  82  Pac.  246;  Estate  of 
Walden,  168  Cal.  769,  145  Pac.  100. 

IB.  Same — Same — "Adverse  par^y." — Held 
to  be  "every  party  whose  interest  in  the 
subject-matter  of  the  appeal  Is  adverse  to 
or  will  be  affected  by  the  reversal  or  modl- 
fleation  of  the  judgment  or  order  from 
which  the  appeal  fa  taken." — Estate  of 
Young,  149  Cal.  176,  86  Pac.  146. 

Am  to  advcrw  parlr,  see,  ante,  i  986,  note 
pars.  167,  27S-283;  post,  I  940,  note  pars.  8- 
SO. 

IS.  Sane — Same— AppearBBce  nf  a|»p^- 
lant  in  lower  court. — The  right  of  a  person 
claiming  to  be  entitled  to  distribution  of 
the  estate  of  a  deceased  person,  as  devisee, 
legatee,  or  heir,  to  prosecute  an  appeal 
from  a  decree  of  distribution  of  such  estate, 
und  to  have  a  bill  of  exceptions  thereon, 
embodying  the  matters  pertinent  to  such  an 
appeal,  la  not  affected  by  the  fact  that  be 
did  not  appear  in  person  In  the  trial  court 
In  advocacy  or  opposition  to  the  matter 
pending. — Estate  of  Benner,  166  Cal.  164, 
99  Pac.  716. 

IT.  Same— Same— CToaaoIidatloB  of  eorpo- 
ratloM. — Where  a  defendant  corporation 
has  appealed.  It  la  Immaterial  whether  an- 
other defendant  corporation,  with  which  the 
first  ha.s  been  consolidated  and  to  whose 
rights  and  lntere.'<ts  it  has  succeeded,  has 
the  right  of  appeal  or  not.  Inasmuch  as  its 
rights  are  fully,  protected  by  the  appeal  of 
the  first  named  corporation. — Isom  v.  Rex 
Crud«  Oil  Co.,  147  Cal.  665,  83  Pac.  819. 

IS.  Same — Same— DlalrlbBtloB  ef  estate 
0f  decedflBt— Ciwdltora  of  BBothcr  estate— 
Sot  anrieved  pBrtlea  aad  cbb  «at  appeal. — 
The  executor  and  creditors  of  the  estate  of 
a  person  who  was  a  beneficiary  in  another 
estate,  are  not  parties  aggrieved  by  and 
can  not  appeal  from  the  decree  distributing 
such  other  estate,  where  the  claims  were 
neither  presented  therein  nor  litigated  on 
the  hearing  for  distribution. — Estate  of 
Carr,  176  Cal.  887,  166  Pac.  968. 

See  pars.  28,  36.  this  note. 

IB.  fiBBie— Sbbib  — JOiBt  BppeBla  where 
iBtereatM  arc  Mtctsc — Where  the  parties  to 
the  appeal  merely  assert  different  and  dis- 
tinct Interests  In  the  event  of  a  reversal, 
and  all  such  Interests  are  alike  defeated  If 
the  order  or  Judgment  Ifl  affirmed,  objec- 
tions to  such  joint  appeal  are  untenable.— 
Kstate  of  Sutro.  162  CaL  266,  92  Pac.  486,  92 
Pac.  1027. 

20.  Same — Same — Same— CoBstrBe*  wltk 
■eotloB  IT,  BBte^Any  number  of  parties 
claiming  to  be  aggrieved  by  the  same  order 
or  Judgment  may  join  in  an  appeal  there- 
from, and  may  support  such  appeal  by  a 


single  undertaking,  although  the  appellants 
may  assert  different  and  distinct  Interests. 
—Estate  of  Sutro,  162  Cal.  256.  92  Pac.  486, 

92  Pac.  1027. 

21.  Same— Same— JBdxmeBt  Ib  aetloB  bb- 
der  Bcetloa  11^  Bank  CoBUBlMiaBer*B  Act.^ — 
In  absence  of  provision  denying  right,  such 
right  exists  under  authority  of  section  929, 
post. — -People  V.  Bank  of  San  Luis  Obispo, 
162  Cal.  266,  92  Pac.  481. 

22.  Same— Sam^— Same— Repeal  of  law. 

— Repeal  of  banking  act  of  1908  authorising 
attorney-general  to  bring  action  to  adjudge 
bank  Insolvent,  etc.,  did  not  destroy  the 
right  of  a  bank  to  a  hearing  on  appeal 
from  order  denying  a  new  trial  after  ad- 
verse Judgment,  and  which  prior  to  the 
repeal  became  final  by  alBrmance. — People 
v.  Bank  of  San  Luis  Obispo,  159  Cal.  66,  111 
Pac.  866. 

23.  Same  — •  Same  —  legatees  of  specllle 
legacies,  made  a  charge  upon  specific  prop- 
erty, have  no  such  interest  In  the  residue 
thereof  as  authorises  them  to  prosecute  an 
appeal  from  a  Judgment  affecting  such  res- 
idue.— Estate  of  Campbell,  149  CaL  721,  87 
Pac.  673. 

See  pars.  18,  86,  this  note. 

24.  Same  —  Same  —  Order  appolBtlag  re- 

ceiver. — In  an  action,  one  of  the  main  ob- 
jects of  which  was  to  acquire  real  estate 
held  by  one  of  the  defendant?  and  to  have 
his  deeds  thereto  delivered  up  and  canceled, 
such  defendant  Is  a  party  aggrieved  -by  an 
order  appointing  a  receiver  to  take  charge 
of  the  property,  even  though  the  order  only 
authorized  the  receiver  to  bring  «n  action 
therefor,  and  therefore  has  the  right  of 
appeal  and  also  to  a  stay  of  execution  upon 
the  order. — Windsor  Pottery  Works  v.  Su- 
perior Court  of  Alameda  County,  II  CaL 
App.  360,  362,  109  Pac.  848. 

25.  Same — Same  — Order  deaylag  later- 
TentloM  In  land-coBteat,  by  one  claiming  to 
be  a  settler  thereon.  Is  final  and  terminates 
the  litigation  as  to  him.  and  he  has  an  im- 
mediate right  of  appeal. — Dollenmayer  v. 
Pryor.  150  C.il.  3,  87  Pac.  616. 

ae.  Same — Same — Order  for  family  allow- 
aBce— <'redllor  In  held  to  be  agflrrleved  by 

such  an  order,  erroneously  made,  and  to 
have  the  right  of  appeal  therefrom. — Estate 
of  Fretwell,  162  Cal.  674,  93  Pac.  283. 

27.  Same  —  Same  —  State  eoatrellcr. — 
Where  an  appeal  is  taken  by  the  state  con- 
troller from  a  Judgment  In  a  controversy 
as  to  whether  a  street -railroad  company, 
operating  Its  lines  In  more  than  one  county, 
should  be  assessed  by  the  state  board  of 
equalization  and  pay  Its  taxes  to  the  stale 
controller,  or  pay  Its  taxes  to  the  county 
tax-collectors,  in  which  It  Is  decreed  thai 
payment  should  be  made  to  the  county  ofH- 
clals,  and  it  Is  shown  that  the  amount  the 
state  would  receive  by  the  method  ad- 
judged would  exceed  the  amount  that  would 
be  paid  to  the  state  controller  by  the  as- 
sessment of  the  state  board.  It  was  held 
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that  the  appellant  was  not  aggrrleved  by 
such  Judgment,  and  the  appeal  was  dis- 
missed.— ^United  Railroads  t.  Colgan,  16S 
Cal.  56,  94  Pae.  2iS. 

28.  Same — Same— State  ■apcrlntcadent  of 
banlu  Is  a  proper  party  to  the  action 
herein,  and  has  an  Interest  In  the  Judgment 
which  entitles  him  to  appeal, — ^Mercantile 
Trust  Co.  V.  Miller,  IM  Cal.  663,  187  Pac.  913. 

29.  Same — Same — Where  the  fiadlnK*  arc 
asalaet  both  partlea  to  an  action  to  quiet 
title  to  a  placer  mlnln&r  elalm,  and  plain- 
tiffs appeal  from  Judsment  and  new  trial 
order,  but  defendants  do  not  appeal,  thvy 
are  In  no  position  to  attack  the  llndlnffs 
and  conclusions  of  law  respectlngr  the  land 
claimed  by  them. — Garibaldi  T.  QrlUo,  17 
Cal.  App.  6U,  120  Pac.  425. 

SO.  Sane— Deteniiutloa  of  qneetlon  om 
motloa  to  dIamlM. — Whether  Judgment  Is 
prejudicial  to  rights  of  appellant  or  whether 
it  is  competent  for  court  to  determine  effect 
of  this  Judgment  la  subsequent  proceeding, 
are  questions  involving  merits  and  can  not 
be  deterpilned  on  motion  to  dismiss  appeal 
on  ground  that  defendant  was  not  aggrieved 
party  because  Judgment  was  In  his  favor. — 
Neville  T.  Shortridge,  129  Cal.  B76.  S78,  U 
Fae.  ISO. 

31.  Motion  to  dismiss  appeal  on  ground 
that  appellant  Is  not  party  aggrieved  by 
order  and  decree  appealed  from,  which  In- 
volves inquiry  as  to  merits  of  case,  will  be 
denied.— Estate  of  Williams,  4  Cal.  Unrep. 
Sll,  36  Pac.  6. 

as.  Same  — Right  remedial  —  Donbtfnl 
case. — Right  of  appeal  Is  remedial  In  Us 
character,  and,  in  doubtful  cases,  right 
should  always  be  granted,  and  where  plain- 
tiff was  entitled  to  Judgment  without  any 
reservations  or  exceptions,  either  refusing 
or  granting  his  prayer  to  quiet  title,  reser- 
vation In  Judgment,  which,  in  effect,  ren- 
ders judgment  In  his  favor  a  nullity,  neces- 
sarily injures  him,  and  he  it  aggrieved 
thereby  so  as  to  he  entitled  to  an  appeal; — 
Quint  McHullen,  101  CaL  881.  883,  37  Pac 
381. 

38.  Administration  —  Person  eUimlng 
Tight  to  administer  upon  eetate  of  deceased 
perMB  is  entitled  to  appeal  from  order  ap- 
pointing public  administrator  as  adminis- 
trator of  estate  of  such  deceased  person. — 
Kstate  of  Damke,  183  Cal.  433,  434,  66  Pac. 
8S8. 

Aa  to  admlBlMtrator.  exeeator,  or  triutecs 
aa  party  anrlcved  hy  dcclsloa  aa  to  rights 
mt  dtatHlmteea  ar  heHeflelartea  Inter  asae* 

see  note  13  L.  R.  A.  746. 

84.  Board  of  aapervlaora— Which  I«Tl«d 
-taxes  la  pnnnanec  of  Jndgment,  can  not  be 

aald  to  b«  aggrieved  so  as  to  thereafter  be 
entitled  to  appeal  from  such  Judgment — 
judgment  having  been  satisfled. — San  Diego 
School  Diat  V.  Board  of  Supervisors,  97  Cal. 
488,  439,  82  Pac.  617. 

S5.  CInlmante  to  estate — Who  have  not 
controverted   flnding   that   they   were  not 


kin  to  deceased,  were  not  parties  aggrieved 
in  ruling  respecting  rights  of  person  to 
whom  estate  has  been  granted,  or  those  of 
any  other  claimants. — BIythe  v.  Ayres,  10> 
Cal.  264,  260.  36  Pac.  622. 
See  pars.  18,  23,  this  note. 

36.  WUl-contestants.  who  are  not  heirs 
at  law  of  testator,  or  related  to  him,  are  not 
parties  aggrieved  entitled  to  appeal  from 
order  denying  new  trial. — ^Estate  of  Antoldl, 
7  Cal.  Cnrep.  211,  81  Pac  278. 

37.  After  determination  that  petitioner 
was  not  a  widow  of  deceased,  she  was  no 
longer  interested  tn  estate  so  as  to  be  en- 
titled to  appeal  from  decree  distributing 
portions  of  estate  to  other  persons.— In  re 
BIythe,  108  Cal.  124,  126,  41  Pac  88. 

38.  Same — Parties  whoee  right  to  eetate 
depends  npon  character  of  property,  as  com- 
munity or  otherwise,  are  not  parties  ag- 
grieved 80  as  to  bo  entitled  to  appeal  on 
ground  that  court  had  no  jurisdiction  to  en- 
ter decree  distributing  estate,  where  they 
have  not  excepted  to  findings  as  to  charac- 
ter of  such  property  as  not  being  sustained 
by  evidence. — Estate  of  Piper,  1*7  Cal.  606, 
8S  Pac  246. 

39.  Defendant — Against  whom  no  Judg- 
ment wan  rendered  In  action  for  personal 
Injury  is  not  party  aggrieved  by  order 
granting  new  trial  as  to  co-defendant. — 
Rankin  v.  Central  Pac.  R,  Co..  73  Cal.  96,  15 
Pac.  57. 

40.  Appeal  by  defendant  who  Is  not 
named  in  Judgment  Is  Ineffectual  for  any 
purpose,  he  not  being  aggrieved  by  Judg- 
ment against  co-defendant. — Spencer  v. 
Troutt,  133  Cal.  60S,  66  Pac  1083. 

41.  Same  —  Aa  to  Judgment  dlMmlHainsr 
action  which  provides  that  such  dlamlssal 
la  not  bar  to  another  action  is  an  aggrieved 
party. — Nevilla  v.  Shortrldge,  129  Cal.  676, 
576,  62  Pac.  120. 

4&    Same  —  In    toreclosnre  proceedlagii, 

conceded  to  be  party  aggrieved'  by  order 
directing  receiver,  appointed  for  purpose  of 
managing  Its  business,  but  without  power 
to  collect  debts,  from  paying  over  to  judg- 
ment-creditor of  defendant  debts  collected. 
— California  Title  Ins.  &  T.  Co.  v.  Piedmont 
Cable  Co.,  117  Cal.  237.  239,  49  Pac.  1, 

43.  Same  — Same  —  Pallnre  of  defcndaat 

elnlmlng  lien  to  appear.^ — Where  defendant 
in  mortgage  foreclosure  who  claimed  Judg- 
ment-lien on  premises  failed  to  appear  at 
trial  and  offered  no  proof,  finding  that  all 
allegations  of  answer  were  untrue  shows 
that  such  defendant  has  no  Interest  In  ac- 
tion and  hence  Is  not  an  aggrieved  party 
entitled  to  appeal. — Poster  v.  Bowles,  138 
Cal.  449,  461,  71  Pac  496. 

44.  Crosa-eomplnlnt  —  Plalntlir  and  dc- 
fcadant.  who  are  dcfcndnnta  In  erosM-enm- 
platnt  died  by  another  defendant,  may  unite 
on  appeal  from  judgment  against  them  on 
cross-complaint. — Downing  v.  Hademacher. 
136  Cal.  673,  674,  69  Pac  415. 
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40.  Exeentora — Arc  partlea  avrrleved  bT 
order  of  probate  court  requiring  them  in 
pursuance  to  terma  of  will  to  redeem  cer- 
tain land«  from  foreclosure  sale,  and  hence 
are  entitled  to  appeal  from  such  order. — 
Estate  of  Heydenfeldt,  117  Cal.  &E1,  652,  49 
Fac.  713. 

46.  Executor  has  no  Interest  In  distri- 
bution of  estate  further  than  to  be  pro- 
tected If  he  ahalt  dispose  of  property  in  ac- 
cordance with  its  terms,  and  hence  is  not 
agKrieved  party  entitled  to  appeal  from 
such  decree. — Estate  of  Williams,  122  Cal. 
76,  77.  54  Pac.  386. 

47.  Same  —  Partial  diMtrlbnflon. — Execu- 
trix Is  party  asErieved  by  order  for  partial 
distribution  to  legatees  under  will  where 
queatlon  presented  is  suRlciency  of  assets 
to  pay  legacies  without  loss  to  creditors. — 
Estate  of  Murphy,  146  Cal.  464,  46S,  78  Pac. 
969. 

48.  Ezecatrix  of  deceased  admlatatrator 
—To  wkom  ameeecdlns  adBBlalafrator  had 
been  directed  to  pay  certain  sum  as  counsel 
fees  for  services  of  attorney  rendered  to 
him  as  administrator  was  not  aggrieved 
party  from  order  directlnfr  payment  of  such 
sum  without  Interest. — Bstate  of  Blythe, 
103  Cal.  350.  361,  37  Pac.  392. 

49.  ForeeloMore  of  mechanlca*  lien— RIkM 
of  appeal — "Parly  amrrleved." — In  an  action 
to  foreclose  a  materialman's  lien  the  owner 
of  the  property  at  the  time  when  the  ma- 
terials were  furnished  and  the  claim  of  lien 
flled.  Who  subsequently  conveyed  all  bis 
Interest  In  the  property,  and  against  whom 
no  judgment  for  costs  was  rendered.  Is 
not  a  "party  aggrieved"  who  has  a  right 
*.o  appeal  from  the  Judgment  under  the 
provisions  of  the  above  section. — Belling- 
Ham  Bay  Lumber  Co.  v.  Western  Amuse- 
ment Co.,  36  Cal.  App.  609,  170  Pac.  631,  dis- 
lingulahipg  Martin  v.  Porter.  84  Cal.  476, 
24  Pac.  109. 

no.  Guardian  of  ward  In  Judgment 
again.^t  ward  is  not  entitled  to  appeal  In 
his  own  name,  although  he  may  appeal  aa 
guardian  (Temple,  J.,  con.  op.). — Estate  of 
Callaghan,  119  Cal.  671,  676,  S9  L.  R.  A.  639, 
SI  Pac.  860. 

51.  HomeNtcad— Orde*  aefttBs  It  aPart— 
Devlseca  nndev  will  are  parties  amrrlCTCd 

by  order  setting  apart  from  property  of 
deceased  a  homestead  for  use  of  surviving 

wife  during  period  of  administration  and 
until  final  distribution  of  estate. — Estate  of 
Levy,  141  Cal.  646,  647,  99  Am.  St.  Rep.  92. 
76  Pac.  301. 

02.  Same— Rxeentar  Is  party  aggrieved 
by  order  setting  apart  homestead  for  use  of 
surviving  wife  during  period  of  administra- 
tion and  until  final  distribution  of  estate. — 
Estate  of  Levy.  141  Cal.  646,  647.  99  Am.  St. 
Bep.  92.  75  Pac.  301. 

03.  Inlerveaers  In  action,  where  Judg- 
ment has  been  rendered  against  defendant, 
are  entitled  to  appeal  from  such  Judgment 
though  defendant  did  not  appeal,  since  court 


by  §rranting  leave  to  intervene  determined 
that  they  had  an  Interest  In  matter  in  liti- 
gation.— People  v.  Perrls  Irr.  Dist..  132  Cal. 
289,  290,  64  Fac.  399,  773. 

54.  Interveners  In  special  proceeding 
during  time  person  was  acting  aa  receiver, 
did  not  constitute  them  parties  to  action 
generally,  or  to  another  special  and  collat- 
eral proceeding  in  action,  so  as  to  entitle 
them  to  appeal  from  Judgment  in  such  ac- 
tion.— Elliott  V.  Superior  Court,  144  Cal. 
SOI,  507,  77  Pac  1109. 

BS.    Mortsage  of  deceased  devisee  who 

Is  not  party  to  decree  of  distribution  la  not 
entitled   to   appeal  therefrom. — Estate  of 

Crooks,  126  Cal.  459,  462.  68  Pac.  89. 

04.  Notice  of  appeal— Parties  to  be  served 
with. — In  a  case  in  which  some  of  the  per- 
sons named  as  defendants  In  the  complaint 
had  nevbr  been  served  with  summons  in  the 
action  and  never  had  appeared  therein,  they 
were  not,  therefor,  necessary  parties  to  be 
served  with  a  notice  of  appeal  and  the  fact 
that  the  notice  of  appeal  was  not  addres.sed 
to  and  they  were  not  served  therewith  does 
not  affect  the  aufllciency  of  the  notice  even 
if  service  of  such  notice  were  requisite 
upon  any  of  the  defendants  not  served  with 
summons  and  not  appealing. — ^Blake  &  Bll- 
ger  Co.  V.  Chappell,  44  Cal.  App.  667,  18S 
Pac.  823.  following  Clark  v.  Moohr,  125  Cal. 
640,  68  Pac.  176. 

57.  Order  tor  paynsMit  of  elalni^Adtin- 
Istrator  la  party  ngsrlcvcd  by  premature 

order  directing  payment  of  claim,  where 
such  order  is  made  before  amount  of  dis- 
tributable estate  is  ascertained,  whether 
such  claim  is  preferred  or  not. — Estate  of 
Smith.  117  Cal.  505,  507,  49  Pac.  466. 

08.  Parties  to  record  only  can  appeal.— 
Elliott  V.  Superior  Court.  l'!|4  Cal.  501,  607. 
77  Pac.  1109. 

59.  A  person  must  have  been  party  to  ac- 
tion or  proceeding  In  court  below  to  be  en- 
titled to  appeal  from  decision  therein,  but 
this  does  not  mean  that  he  must  have  been 
an  original  party  when  action  was  first  in- 
stituted, but  he  must  have  made  himself 
party  afterwards  by  some  appropriate  ac- 
tion, and  record  must  show  that  he  waa 
such  party.— Estate  of  McDermott,  127  CaL 
460,  462,  69  Pac.  783.  See  Estate  of  Ryer,. 
110  Cal.  666.  42  Pac.  1082. 

An  to  appeal  by  one  of  sereral  Joint  d*- 
fcadaats,  see  note  79  Am.  Dec  667. 

SO,  Sam^— One  who  la  mmt  party  to  rec- 
ord can  not  aa  rule  appeal  In  his  oWn  name. 
Such  person  may  sometimes  appeal,  but  In 
acme  way  his  interest  must  be  made  to  ap- 
pear In  record  and  he  be  made  party  to  rul- 
ing appealed  from. — Estate  of  Crooks,  ISK 
Cal.  459,  462,  58  Pac.  89. 

61.  Where  it  appears  from  record  that 
appellant  is  party  aggrieved  by  order  he  is 
entitled  to  appeal  though  he  has  never  pre- 
viously appeared  in  case. — Eatate  of  Meade 
6  Cal.  Unrep.  678,  49  Pac  6. 


Digitized  by 


Tit.  XIII.  Ch.  I.] 


PERSON  INTERKSTED  IN  FUND — SURETY. 


•  «S8 


62.  Same— -PenoDH  aot  psrtleH  <o  action 

did  not  become  euch  by  oonsentlnff  to  order 
settling  account  of  receiver  In  sucb  action. 
—Elliott  V.  Superior  Court,  144  Cal.  601,  607, 
77  Pac.  1109. 

63.  Persons  not  parties  of  record  do  not 
become  such  by  assent  to  agreement  made 
for  purpose  of  making  contract  hotween 
parties  eflective  and  binding  bo  far  as  It 
affected  their  Interest  In  property  and  not 
for  purpose  of  placing  themselves  within 
Jurisdiction  qf  court. — Slllott  v.  Superior 
Court,  144  Cal.  501,  607,  77  Pac.  1109. 

64.  Same — Writ  of  poeseaslon—Oae  not 
party  to  record. — Appeal  lies  from  order 
denying  his  motion  to  vacate  or  modify  or- 
der for  writ  of  possession  by  one  not  party 
to  action,  and  mandamus  will  lie  to  compel 
Judge  of  trial  court  to  fix  amount  of  under- 
taking to  stay  execution. — Green  v.  Hib- 
bard.  95  Cal.  38,  41,  30  Pac.  202. 

03.    PemoB  Intcrcflted  In  fund  In  hands  of 

receiver,  out  of  which  court  has  directed 
receiver  to  pay  himself  certain  compensa- 
tion, may  appeal  from  order  fixing  such 
compensation  and  directing  such  payment. 
— Grant  v.  Los  Angeles  Pac.  R.  Co.,  118  Cal. 
71.  47  Pac  87*. 

66.  Plaintiff  vninted  all  relief  prayed  for 
Is  not  party  aggrieved  so  as  to  be  entitled 
to  appeal  (Paterson,  J.,  concurHng). — 
Cooper  T.  Cooper,  88  Cal.  46,  49,  25  Pac.  1062. 

6T.  Plaintiff  wko  had  no  right  to  bring 
■nit  and  was  not  interested  in  controversy 
Is  not  party  aggrieved  by  Judgment. — Wil- 
liams V.  Savings  &  L.  Soc,  133  CaL  360,  66 
Pac.  822. 

88.  Prabate  of  irlll — Binding  effect  of — 
"Party  aggrieved." — The  probate  of  a  will 
Is  a  proceeding  In  rem,  binding  on  all  per- 
sons Interested  In  the  will  who,  behig  con- 
structlvely  notified  to  appear  at  the  pro- 
bate proceedings,  might  have  come  in,  and 
who,  had  they  come  In,  would  have  been 
heard  for  or  against  the  will.  It  follows 
chat  any  such  person,  whether  present  and 
participating  In  the  hearing  or  not,  Is  a 
party  aggrieved  under  the  provisions  of 
ihe  above  section  and  has  an  unquestioned 
right  as  an  heir  at  law  and  party  aggrieved 
to  appeal  from  the  decree  admitting  the 
will  to  probate. — Pearson  v.  Elliott,  176 
Cal.  6S2.  169  Pac.  364,  following  the  doc- 
trine In  Estate  of  Crooks,  125  Cal.  469,  68 
Pac  89;  Estate  of  McDermott,  127  Cal.  450, 
59  Pac.  788;  Estate  of  Colton,  164  Cal.  6,  127 
Pac.  648. 

66.  Pnblie  adailnlntrntor  —  Is  not  as- 
crlevcd  party  in  regard  to  an  order  of.  dis- 
tribution, and  can  not  appeal  therefrom. — 
Estate  of  Jones,  118  Cal.  499,  503.  62  Am.  St, 
Rep.  251,  50  Pac.  766.  See  Bates  v.  Ryberg, 
40  Cal.  463;  Estate  of  Wright.  49  Cal.  550; 
Estate  of  Marrey.  65  Cal.  287.  3  Pac.  896. 

TO.  Pnrehnser  at  sale — tinder  Interlocu- 
tory decree  of  partition  is  party  to  coonrma- 
tlon  of  sale,  and  may  appeal  from  that  part 
of  decree  as  to  vhlch  be  is  party  aggrieved. 


—Hammond  v.  Callleaud.  Ill  Cal.  206,  214, 
52  Am.  St.  Rep.  167,  43  Pac.  007;  Dunn  v. 
Dunn,  137  Cal.  61.  66,  69  Pac.  S47. 

71.    Purchaser  of  property  of  an  estate. 

Who  has  filed  objections  to  confirmation  of 
sales  of  sucb  estate,  la  party  aggrieved  by 
action  of  court — he  not  being  required  to 
be  Interested  tn  estate. — Estate  of  Pearsons, 
98  Cal.  603,  605,  88  Pao.  451. 

78.  Purchaser  of  land  sold  by  an  admin- 
istratrix Is  entitled  to  appeal  from  order 
directing  resale  of  such  property,  though 
not  an  actual  party  below — he  being  party 
aggrieved. — ^Estate  of  Boland.<  66  Cal.  810, 
311. 

73.  Purchaser  of  property  at  Jndldnl 
sale  Is  entitled  to  appeal  from  order  re- 
fusing to  confirm  sale,  or  to  hear  evidence 
in  regard  thereto. — Estate  of  Leonis,  188 
Cal.  194,  197,  71  Pac.  171. 

74.  Spcctel  ■dmlnlstntor—Is  party  ns- 
crieved  by  order  settling  his  account  and 
directing  him  to  pay  balance  In  his  hands 
to  another  person  as  special  administrator. 
—Estate  of  Heaton,  189  Cal.  237,  238,  73  Pao. 
186. 

75.  Surety  —  Has    no    right    of  appeal, 

merely  as  such,  from  Judgment  against 
principle. — Estate  of  McDermott,  127  Cal. 
450.  452.  59  Pac.  783. 

76.  Order  granting  leave  to  intervene  In 
action  made  on  petition  filed  after  Judgment 
in  such  action  by  sureties,  does  not  render 
such  sureties  parties  to  action  so  as  to  en- 
title them  to  appeal  from  Judgment  against 
principal. — Estate  of  McDermott,  127  CaL 
450,  452,  59  Pac.  783. 

TT.  SBretlca  on  replevin  bond— Arc  ag- 
grieved by  dcelaion  rendered  against  their 
principal,  since  they  are.  concluded  by  such 
Judgment. — Cobum  v.  Smart,  68  Cal.  742, 
746. 

78.  Sureties  on  replevin  t>ond,  who  have 
sought  to  intervene  and  beeti  refused,  are 
parties  in  technical  sense,  so  as  to  entitle 
them  to  prosecute  an  appeal  from  Judgment 
against  their  princIpal.-^i-Coburn  v.  Smart, 
53  Cal.  742,  745.  Bee  People  v.  Grant,;  46 
Cal.  97. 

79.  Tmatees  under  wUl— But  who  claim 

no  rights  under  It  and  have  presented  no 
claim  against  estate,  are  not  aggrieved  per- 
sons entitled  to  appeal  from  decree  distrib- 
uting funds  to  heir. — Estate  of  Burdick, 
112  Cal.  387,  300,  44  Pac.  734. 

80.  Trustees  under  will  jire  not  parties 
aggrieved  by  order  directing  payment  by 
them  of  fees  for  guardian  ad  litem  for 
minor  heirs  In  proceeding  to  construe  will 
under  which  they  acted. — Goldtree  v. 
Thompson,  83  Cal.  420.  422,  23  Pac.  883.  See 
Adams  V.  Wood,  8  Cal.  306,  315;  Bates  v. 
Ryberg,  40  Cal.  465;  Estate  of  Wright,  49 
Cal.  650;  Rosenberg  v.  Prank,  58  Cal.  387, 
420. 

SI.  Water-rights  — Judgment  deflning— 
Who  may  appeal. — In  the  cassi  of  an  action 
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to  establish  tb«  rlffhts  of  the  plaintltT  to 
the  use  of  the  water  ot  a  specified  spring, 
where  a  judKinent  declarfng  his  rights  in 
and  to  a  portion  of  the  water,  the  same 
being  all  that  he  claimed  to  be  entitled  to, 
itn  addition  to  the  Judgment  decreeing  that 
the  defendant  may  take  and  use  upon  hla 
own  land  any  water  from  said  spring  In  ex- 
cess of  the  amount  awarded  hy  the  Judg- 
ment to  the  plaintiff  In  the  action,  the 
plaintiff  Is  not  an  "aggrieved  party"  and  for 
that  reason  can  not  prosecute  an  appeal 
from  the  latter  portion  of  the  Judgment 


affecting  Interests  to  which  he  lays  no 
claim. — Cuatis  v.  Gehely,  177  C^l.  45a,  170 
rac.  1109. 

82.    Writ  of  nssistanee— Ex  parte  Mppilca- 

tlon. — Motion  for  writ  of  assistance,  made 
on  ex  parte  application  against  defendant. 
Is  not  operative  against  any  other  person 
than  defendant;  and  hence  evidence  on 
which  It  Is  based  can  not  affect  parties  to 
order,  and  they  are  not  aggrieved  so  as  to 
be  entitled  to  appeal,  and  an  appeal  by  per- 
sons not  made  parties  to  the  motion  will  be 
dismissed.— Miller  v.  Bate.  S«  Cal.  135,  l3fi. 


§  939.  WITHIN  WHAT  TIBIE  APPEAL  MAT  BE  TAKEN.  An  appeal 
may  be  taken  from  any  judgment  or  order  of  a  superior  court  from  which  an 
appeal  lies  under  any  provision  of  this  code,  or  of  any  other  code,  or  under 
any  other  statute,  within  sixty  days  from  the  entry  of  said  judgment  or  order. 
No  appeal,  however,  shall  be  dismissed  on  the  ground  that  it  was  taken  after 
the  rendition  of  such  judgment  or  order  and  before  formal  entry. 

[If  proceedings  for  new  trial  are  pending,]  If  proceedings  on  motion  for  a 
new  trial  are  pending,  the  time  for  appeal  from  the  judgment  shall  not  expire 
until  thirty  days  after  entry  in  the  trial  court  of  the  order  determining  such 
motion  for  a  new  trial,  or  other  termination  in  the  trial  court  of  the  proceed- 
ings upon  such  motion. 

History:  Enacted  March  11,  1872,  re-enactment  of  i  336  Practice  Act 
as  amended  1859,  Stats,  and  Amdts.  1859,  p.  139;  amendment  approved 
April  12.  1880;  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  61;  March  3,  1897, 
Stats,  and  Amdts.  1897,  p.  55;  February  14,  1899,  Stats,  and  Amdts. 
1899,  p.  7;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  172,  held  unconstitutional,  see  history,  3  5  ante;  amendment 
approved  February  28,  1907,  Stats,  and  Amdts.  1907,  p.  GO,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  469;  April  24,  1915,  Stats,  and  Amdts.  1915, 
p.  205.    in  effect  August  8,  1915. 

APPBAI*— TIME  WITHIN  WHICH  MUST 
BE  TAKEN. 

1-5.  As  to  time  in  which  to  take  an  ap- 
peaL 

6.  Same — Default  judgment. 

7,  8.  Same — Time  begins  to  run,  when. 

9.  Same — When  taken  within  time. 

10- 12.  Amendment  of  judgment — Time  mns 
from. 

13, 14.  Appeal  from  judgment  —  Before 
entry. 

15.  Same — Same — Although  taken  after 

judgment  has  been  rendered. 

16.  Same  —  Same  —  Entry  of  judgment 

nunc  pro  tunc. 

17.  Same — Same — Party  against  whom 

no  judgment  has  been  rendered. 

18.  Same — Same — Stipulation  as  to  en- 

try. 

19.  Same — Same — Transcript  must  show 

that  judgment  has  been  entereii, 

20.  Same — Motion  for  new  trial  pcmling 

— Jurisdiction  of  trial  court. 

21.  Same — Sixty-ilav  period — .\pplicable 

to  both  methods  of  appi^l. 

214H 


22-  30.  Same — Taken  after  time  to  appeal 
has  expired. 

31,  32.  Bankruptcy  —  A  judgment  granting 
discharge  in. 

33.  Constitutionality — "Due  process." 

34.  CoQBtructioQ  of  section — Aa  author- 
izing appeal  from  order  dissolving 
attachment. 

35.  Same — Amendment  of  1897 — As  not 
retroactive. 

36-  39.  Same— Amendment  of  1915— As  to 
time  within  which  appeal  may  be 
taken  from  judgment. 

40.  Same — Pinal  judgment 

41.  Same  —  Provision  that  exception  to 
decision  on  ground  that  it  is  not 
supported  by  evidence,  can  not  l>e 
reviewed. 

42,43.  Same —  "  Verdict  or  decision  "—As 
used  in  above  section. 
44.  Death  of  platotifF — Before  exp=ni- 
tion  of  time  within  which  to  ap- 
peal. 

45,  46.  Doi-roe  of  distribution — Of  estate  of 
ileccaned  person. 

47, 48.  Default  —  Order  refusing  leave  to 
answer  after  judgment  by  default. 
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49.  Discharge  of  debtor  —  Order  dis- 
etarging    judgment-debtor  from 

impriaonment. 

60.  Estate  of  deceased  person  —  Admitting 
will  to  probate — Time  for  taking 
appeal  from — Motion  for  new  tri^ 
pending. 

51.  Expiration  of  time  to  appeal — Service 
of  notice  of  intention  to  move  for 
new  trial — Effect  on  right  of  ap- 
peal. 

52.  Extension  of  time  to  appeal — Pend- 

ing new  trial  proceedings. 

53.  Final   judgment  —  Appeal   from  — 

Time  when  limitation  b^ns  to 
ran. 

54.  Injnnetion — Order  dissolving. 

55.  Interlocutory  decree. 

56.  Interlocutory  judgment  —  In  action 

for  partition. 

57.  Intervention  —  Appeal    from  order 

dismissing  complaint  in. 

58.  Judgment  of  inferior  court — Appeal 

from. 

59.  Ibindatory    provisions  —  Statutes 

limiting  time  of  appeal  are  juris- 
dietional  and  mandatory., 

60.  Mortgage— Order  of  sale  of  mort- 

gaged premises  to  satisfy  amount 
foiling  due  since  rendering  decree. 

61.  Motion  for  new  trial— Appeal  from 

judgment — When  to  be  taken. 

62.  Same — As  to  limitations  of  section 

to  proceedings  regularly  initiated. 

63.  Same  —  Filed  after  expiration  of 

aix^  days  from  entry  of  judgment 
— No  new  trial  proceedings  pend- 
ing. 

64, 65.  New  trial — Appeal  from  order  deny- 
ing motion  for. 

66.  Same— Both  bond  and  notiee  must 
be  given  and  filed  within  sixty 
days. 

67-  69.  Notice  of  appeal— In  geneial. 

80.  Same— In  will  contest  — New  trial 
action  pending  —  Time  within 
whieb  notice  to  be  filed. 

81-  87.  Notice  of  entry  of  jnd^ent — Neces- 
sity for  to  set  running  limitation 
of  appeal. 

88-  90.  Same — Written  notiee  necessary, 

91.  Notice  of  intention — Failure  to  sign 

—Defect  not  jurisdictional. 

92.  Same — Signature  by  attorney  other 

than  one  of  record — Waiver  of  ob- 
jection. 

93.  Order  admitting  will  to  probate — 

New  trial  pending  —  Time  for 
taking  appeal. 

94.  Order  denying  motion  to  recall  exe- 

cution—Time of  appeal — Dismis- 
sal. 

95.  Order  denying  new  trial  —  Time  of 

appeal  —  Effect  of  statute — Con- 
struction. 


96.  Same — Same — Pendency  of  proceed- 
ings for  n$w  trial — Effect  of. 

97-  99.  Same  —  Same  —  Subsequent  appeal 
from  judgment — Review  of  now 
trial  order. 

100.  Practice — Dismissal. 

101.  Probate  of  will — Order  denying. 

102.  Same — Revocation  of. 

103.  Receiver — Order  approving  account 

of. 

104.  Same — Order  settling  account  of  re- 

ceiver, and  directing  plaintiff  to 
pay  receiver  big  compensation. 

105- 107.  Rendition  of  judgment  —  Means 
either  announcement  from  bench 
entered. 

108.  Statement  on  motion  for  new  trial — 

Striking  out. 

109.  Sufficiency  of  evidence — Absence  of 

motion  for  new  trial — Review  of, 
on  appeal. 

110.  Same — Can  not  be  considered  on  ap- 

peal from'  judgment,  when. 

111.  Same — Same — Though  within  sixty 

days  after  its  final  entry. 

112.  Same — Same — Though  evidence  and 

specifications  are  set  forth. 

113.  Same — Same — Such  appeal  must  be 

considered  and  determined  on 
judgment-roll  alone. 

114.  Same — Account  of  administrator. 

115.  Same — Bill  of  exceptions  can  not  be 

used,  when. 

116.  Same  —  Bill  of  exceptions  may  be 

looked  into,  for  what  purpose, 

117.  Same — Election  contests,  judgments 

in,  are  governed  by  what. 

118.  Same — Exception  to  entry  of  judg- 

ment against  executors  on  ground 
that  no  claim  had  been  presented. 

119.  Same — Exception  that  judgment  is 

not  sustained  by  evidence. 

120.  Same — Filing  of  undertaking. 

121.  Same  —  Homestead  —  Report  of  ap- 

praisers. 

122.  Same  —  Motion  —  Evidence  used  on 

hearing  motion  to  strike  out  com- 
plaint. 

123.  Same— New  trial. 

124.  Same — Nonsuit. 

125.  Same— Refusal  to  admit  and  take 

into  consideration  proper  evidence. 
126,  127.  Same— Time  to  appeal— Begins  to 
run  from  time  of  actual  entry. 

128.  Same — Judgment  is  entered,  when, 

129.  Same — Ministerial  act  of  clerk  in 

compiling  judgment-roll. 

130.  Same — Notice  of  rendition  of  judg- 

ment is  not  required. 

131.  Same — Order  granting  new  trial  docs 

not  extend  running  of  limitation 
of  time  to  appeal  from  judgment. 
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132.  Service  before  entry  —  Filing  after 

entry. 

133.  Time  for  appeal — Can  not  be  en- 

larged by  supreme  court. 

134.  Undertaking  —  Need   not   be  given 

within  time  limited. 

135.  Vacating  sale  —  Appeal  from  an 

order. 

136.  Writ  of  assiataneo— Order  vacating. 
See,  ante,  9  936  and  note. 

1.  An  to  lime  In  nklch  to  take  appenl. 

—Where  In  fact  a  final  Judgment  was  en- 
tered althouffh  It  was  styled  an  interlocu- 
tory Judgment  or  decree,  the  appellate 
court  may  consider  the  appeal,  only  from 
the  fact  that  it  was  really  a  final  Judgment, 
for  the  statute  doea  not  permit  an  appeal 
from  an  Interlocutory  judgmerit  except  in 
the  cases  speclfled  herein. — Fay  v.  Fay,  165 
Cal.  469.  132  Pac.  1040. 

2.  An  appeal  from  a  Judgment,  taken 
more  than  six  months  after  entry,  can  not 
be  considered.— Moyer  v.  De  Witt.  166  Cal. 
780.  135  Pac.  1126;  Stanwood  v.  Carson,  169 
Cal.  640,  147  Pac.  662. 

See.  also.  par.  22-30,  this  note. 

3.  An  appeal  from  a  Judcrment  must  be 
dismissed  on  the  ground  that  it  was  not 
taken  within  the  time  allowed  by  law,  where 
the  notice  of  appeal  was  not  filed  until  two 
days  after  the  expiration  of  the  thirty-day 
period  immediately  following  the  expira- 
tion of  the  three-month  period  allowed  by 
the  statute  for  the  determination  of  the 
motion  for  new  trial- — Lancel  v.  Postleth- 
waite,  172  Cal.  326.  156  Pac.  486. 

4.  On  an  appeal  from  a  Judgment  taken 
within  sixty  days,  the  sufficiency  of  the 
evidence  may  be  considered  as  well  as  the 
alleged  errors  of  law  occurring  at  the  trial. 
— ^Vore  V.  Ephralm,  178  Cal.  245,  XB9  Pac. 
719. 

5.  An  appeal  taken  from  a  Judgment  en- 
tered on  motion  against  the  surety  on  an 
undertaking  on  appeal  Is  too  late,  and  must 
be  dismissed,  where  the  notice  of  appeal 
was  not  filed  within  sixty  days  after  the 
entry  of  the  Judsment,  regardless  of  the 
fact  that  such  notice  was  filed  within  thirty 
days  after  the  termination  In  the  .  trial 
court  of  proceedings  on  motion  for  new 
trial.— Gray  v.  Cotton.  174  Cal.  268,  162  Pac. 
1019. 

«.  tanie— Default  Jndsnent. — An  appeal 
taken  from  a  Judgment  entered  upon  de- 
fault six  months  prior  to  the  date  of  the 
taking  of  the  appeal  is  abortive. — Snyder 
T.  Miller.  29  Cal.  App.  686.  157  Pac.  22. 

T,  Same— Time  beglDS  to  rnii  wben. — The 
time  to  appeal  begins  to  run  from  the  date 
of  the  entry  of  Judgment. — Bates  v.  Ran- 
some-Crummey  Co.,  42  Cal.  App.  699,  184 
Pac.  39. 

See  pars.  53.  126,  this  note. 

8.  Notice  of  entry  of  Judgment  neces- 
sary to  set  running  the  sixty-day  period  or 
other  period  of  limitation  within  the  statu- 


tory period  of  limitation. — Hartfleld  v.  Al- 
derete.  25  Cal.  App.  732,  145  Pac.  146. 

S.    Same  —  Wben    taken    nitliln  time., — > 

Where  a  judgment  was  entered  in  the  su- 
perior court  on  December  16,  and  an  order 
denying  a  motion  tor  new  trial  was  en- 
tered on  February  10  of  the  following  year 
an  appeal  from  the  Judgment  taken  on 
Uarch  13,  following  denial  of  tbe  motion 
for  new  trial  was  one  day  too  late,  under 
the  provisions  of  the  above  section,  limiting 
the  time  for  appeal  to  thirty  days  after  the 
entry  In  the  trial  court  of  the  order  deny- 
ing a  motion  for  a  new  trial. — Spotton  v. 
Superior  Court,  177  Cal.  719,  171  Fac.  801. 

10.  Amendment  of  Jndgment — Time  ran* 
from. — Where  defendant  could  not  have 
taken  appeal  from  Judgment  as  rendered  he 
was  entitled  to  take  appeal  within  statu- 
tory time  after  amendment  of  Judgment; 
thus  where  name  of  defendant  was  omitted 
from  Judgment,  he  was  entitled  to  appeal 
within  statutory  time  after  Insertion  of  his 
name. — Spencer  v.  Troutt,  13S  Cal.  60E,  65 
Pac.  1083. 

11.  Appeal  from  Judgment  taken  within 

six  months  from  entry  of  amended  Judg- 
ment is  In  time,  though  taken  more  than  six 
months  after  original  Judgment  had  been 
entered.  The  date  of  amendment  la  true 
date  of  entry. — Hayes  v.  Silver  Creek  &  P. 
U  &  W.  Co..  136  Cal.  288,  239,  68  Pac.  704. 

12.  Appeal  from  an  amended  Judgment  In 
probate  proceedings  may  be  taken  within 
sixty  days,  though  sixty  days  have  etapsed 
since  original  Judgment  was  entered. — Es- 
tate of  Potter.  141  Cal.  860.  361.  74  Pac.  986. 

1^  Ap^al  tram  Jadymcnt— BeCore  entry 
of  Judgment  is  premature,  and  will  be  dis- 
missed.— Thomas  v.  Anderson,  66  Cal.  43,  46; 
Schroder  v.  Schmidt,  71  Cal.  399.  13  Pbc. 
362;  Tyrrell  v.  Baldwin,  72  Cal.  192,  193.  IS 
Pac.  475;  Home  of  Inebriates  v.  Kaplan,  84 
Cal.  486.  488,  24  Pac.  119;  People  ex  rel.  L,ove 
V.  Center.  66  Cal.  551,  567.  5  Pac.  263.  «  Pac 
481;  Kimple  v.  Conway.  69  Cal.  71.  10  Pac 
189;  Brady  v.  Burke,  90  Cal.  1,  6,  27  Pac.  62; 
McHugh  v.  Adklns,  117  Cal.  228,  49  Pac. 
2;  Bell  v.  Staacke,  137  Cal.  307,  70  Pac.  171: 
Estate  of  More,  143  Cal.  493,  496,  77  Pac. 
407. 

An  to  flling  after  entTy  nnTlnic  from  bcinv 
pTCBiMtnrc.  see  par.  132,  this  note. 

14.  Appeal  taken  from  final  Judgment 
before  Its  entry  la  premature,  as  time  within 
which  an  appeal  may  be  taken  from  final 
Judgment  does  not  begin  to  run  until  en- 
try of  Judgment. — More  v.  Miller.  6  Cal. 
Unrcp.  78.  53  Pac.  1077,  6  Cal.  Unrep.  110.  54 
Pac.  263. 

15.  Same — Sam« — Althoogh    taken  nftcr 

Judgmrnl  ham  been  rendered. — Thomas  v. 
Anderson.  55  Cal.  43.  45;  McHugh  v.  Adklns, 
117  Cat.  228,  49  Pac.  2. 

10.  Snmr— Same— Entry  of  Jndgment  nnne 
pro  tunc  as  of  former  date  does  not  affect 
time  In  which  to  appeal,  and  hence  an  ap- 
peal taken  before  actual  entry  Is  premature. 
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tbouKh  after  date  of  sucb  nunc  pro  tunc 
entry. — Coon  v.  Grand  Lodee,  76  Cal.  354,  18 
Fac.  384. 

17.  Same — 8un»— Partr  asalast  vrhom  no 
Jadcment  hmm  tec*  rsadercd  Is  not  entitled 
to  appeal  from  Judgment,  nor  from  order 
refusing  to  set  aside  Judgment  by  default, 
as  an  appeal  by  him  is  premature. — Scot- 
land T.  Bast  Branch  M.  Co.,  S6  Cal.  625,  626. 

18.  Same— Sam^— StIpmlatloB         to  ea- 

trr. — Recital  In  notice  of  appeal  and  ac- 
knowledgment of  service  thereof,  and  use 
of  word  "entered"  In  maltlnK  objection  to 
decree  of  distribution  in  bill  of  exceptions 
do  not  amount  to  stipulation  that  decree 
had  been  entered  bo  as  to  authorize  appeal. 
—Estate  of  More,  142  Cal.  492,  4»S.  77  Pac. 
407. 

19.  Sam^— Same— Traaacrlpt  mnat  a  how 
that  Jadgment  has  beca  entered,  or  appeal 
from  Judgment  of  nonsuit  will  be  dismissed. 
— Granger  v.  Richards,  126  Cal.  635,  636,  59 
Pac.  118. 

aO.  Same— Motion  for  nCTT  trial  pending 
-Jurisdiction  of  trial  conrt, — An  appeal 
taken  from  a  Judgment  does  not  operate  to 
devest  the  trial  court  of  power  to  entertain 
and  determine  a  motion  for  a  new  trial  in 
the  matter  in  which  the  Judgment  was 
given,  regardless  of  whether  or  not  sepa* 
rate  appeal  from  the  order  ifl  expressly  au- 
thorized by  statute. — Estate  of  Waters,  181 
Cal.  584,  185  Fac  961. 

SI.  Sam*- Slzlr-<ar  period— Applicable 
to  both  methods  of  appeal. — The  provision 
In  the  first  sentence  of  the  above  section, 
to  the  effect  that  an  exception  to  a  decision 
upon  the  ground  that  it  is  not  supported  by 
the  evidence  may  be  considered  upon  an 
appeal  from  the  Judgment,  when  such  ap- 
peal is  taken  within  sixty  days  from  the 
entry  thereof,  applies  alike  to  appeals  taken 
under  the  old  and  also  under  the  new  and 
alternative  method  of  appeal. — Fisher  v. 
Oliver,  174  Cal.  781,  164  Pac.  800. 

ax  Same — Taken  after  time  to  appeal 
had  expired  can  not  be  considered,  and  must 
be  dismissed.— Gray  v.  Palmer.  28  Cal.  416. 
417,  419;  Bates  v.  Gage.  49  Cal.  126,  128; 
Voll  V.  Hollis,  60  Cal.  569.  572:  Gray  v.  Win- 
der, 77  Cal.  525,  526,  20  Pac.  47;  Mattlngly  v. 
Pennle.  105  Cal.  514,  524,  45  Am.  St.  Rep.  87. 
39  Pac.  200;  Henry  v.  Merguire,  111  Cal.  1, 
2,  43  Pac.  887;  Sutter  V.  TIadale,  128  Cal. 
180,  60  Pac.  757;  Hunter  v.  Milam,  138  Cal. 
601,  602,  65  Pac.  1079;  Moyer  v.  De  Witt.  166 
Cat  780,  13B  Fac.  1126;  Stanwood  v.  Carson, 
169  C^l.  640,  147  Pac.  662. 

As  lo  when  lima  begins  to  mn,  see  pars. 
7-9.  this  note. 

23.  Appeal  from  Judgment  not  taken 
within  statutory  time  can  not  be  considered. 
—Contra  Costa  Co.  T.  Soto,  138  Cal.  67.  69,  70 
PRC.  1019. 

24.  Appeal  from  Judgment  can  not  be  en- 
tertained when  taken  more  than  two  years 
after  rendition  of  Judgment. — Houser  &  H. 


M.  Co.  T.  Hargrove,  129  Cal.  90.  91,  61  Pac 
660. 

25.  Appeal  from  Judgment  taken  more 
than  one  year  after  Its  entry  must  be  dis- 
missed.— ^United  States  v.  Crooks,  116  Cal. 
43,  44.  47  Pac.  870. 

26.  Appeal  from  order  not  perfected  un- 
til after  lapse  of  one  year  from  rendition 
of  judgment  Is  inefCectual,  and  must  be 
dismissed. — Cox  T.  Odell,  1  Cal.  App.  682,  82 
Pac  1086. 

27.  Appeal  from  Judgmont  not  taken 
within  six  months  must  be  dismissed. — 
Calkins  V.  Howard.  S  Cal.  App.  238,  82  Fac. 
280, 

28.  Where  notice  of  appeal  was  not  given 
within  six  months  after  entry  of  Judgment, 
appeal  can  not  be  considered. — McGorray  v. 
Stockton  Sav.  &  L.  Soc,  131  Cal.  321.  325, 
68  Pac.  479;  McDonald  V.  Lee,  182  Cal.  252. 
263,  64  Fac  260. 

29.  Judgment  Is  not  open  to  review  on 
appeal  not  taken  within  six  months  after  Its 
entry. — Begble  v.  Begbie.  128  Cal.  154,  166. 
49  L.  R.  A.  141,  60  Pac.  667, 

30.  Appeal  from  Judgment  not  having 
been  taken  within  six  months  after  Its  en- 
try can  not  be  considered. — Moore  v.  Doug- 
lass. 132  Cal.  399.  400.  64  Pac.  706. 

31.  Bankrapter  —  A  Judgment  granting 
discharge  In  bankruptcy  proceedings  may 
be  appealed  from  within  twelve  months. — 
Kohlman  v.  Wright,  6  Cal.  230.  231.  See 
Sullivan  V.  Washington  Mfg.  Co.,  189  Cat 
257.  259,  72  Pac.  992. 

82.  Order  granting  or  refusing  to  grant 
application  of  insolvent  for  Unal  dlscharife 
discussed  as  to  whether  It  comes  within  the 
provisions  of  this  subdivision  so  that  an  ap- 
peal must  be  taken  within  sixty  days. — 
Sullivan  V.  Washburn  Mfg.  Co.,  139  Cal. 
257.  259.  72  Fac.  ^92.  See  Kohlman  V. 
Wright.  6  Cal.  230. 

33.  Constltotlonalltr  —  «Dne  procesa."— 
The  section  Is  not  unconstitutional  as  a 
denial  of  due  process  In  making  no  provi- 
sion for  a  new  trial  motion  after  time  for 
appeal  from  Judgment  has  expired. — Bates 
V.  Ransome-Crummey  Co.,  42  Cal.  App.  699, 
184  Pac.  39. 

Sd.  Conafmetlon  ot  seetlon — ^Aa  nnthor- 
Inlng  appeal  from  order  dlMoIvIng  attaeh- 
ment  within  sixty  days  whether  appellant 
takes  steps  to  preserve  lien  of  attachment 
or  not. — Flagg  v,  Futerbaugh,  101  Cal.  683, 
584,  36  Pac.  95. 

3B.  Same — Amendment  of  18(^— Am  not 
retroactive. — The  amendment  of  1897,  limit- 
ing time  in  which  to  appeal  from  Judg- 
ment to  six  months,  was  not  retroactive, 
and  does  not  govern  appeals  from  Judg- 
ments entered  before  it  took  effect. — Plg- 
naz  V.  Burnett,  119  Cal.  167,  169,  61  Pac.  48; 
Melde  v.  Reynolds,  120  Cal.  234,  236,  62  Fac. 
491. 

86.  Same— Amended  of  I*I5— As  to  time 
.within  wktck  nppcnl  mmyr  W  tnken  from 
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JadmncMt.^ — ^Th«  time  «ltbin  which  an  ap- 
peal may  be  taken  from  a  Judgment  was 
extended,  as  provided  in  above  section, 
as  amended  In  the  year  1915,  to  enable  a 
party  to  have  reviewed  on  such  appeal  the 
failure  or  refusal  of  the  trial  court  to  ^rant 
hia  motion  for  a  new  trial,  amendmenta  of 
our  lawB  in  other  respects  made  at  the  same 
time  having;  the  effect  of  abolishing  the 
right  of  appeal  from  an  order  denying:  a 
new  trial  which  theretofore  existed. — Lan- 
rel  V.  Poatlethwalte,  172  Cal.  326.  IBS  Pac. 
48€. 

37.  ProceedinffB  on  a  motion  for  a  naw 
trial  are  "terminated  In  the  trial  eourt" 
'within  the  meaning  of  above  section,  where 
the  last  day  of  the  three  months  within 
which  an  order  determining  the  motion  for 
a  new  trial  could  legally  have  been  made 
fell  upon  a  Saturday,  as  the  provision  of 
section  12,  ante,  that  in  computing  time  the 
"last  day"  is  to  be  excluded  when  such  day 
Is  a  "holiday,"  contemplates  that  the  whole 
of  such  day  be  a  holiday,  and  not  a  portion 
thereof,  which  Saturday  Is  declared  to  be 
by  section  10,  ante. — Ltancel  v.  Postleth- 
waite,  172  Cal.  326,  1S6  Pac.  486. 

S8.  This  section  as  amended  In  1915  does 
not  enlarge  the  right  of  a  party  to  appeal 
in  cases  other  than  those  specified  In  sec- 
tion 963,  post. — Hester  v.  HcMullan,  29  CaL 
App.  664.  Ifi7  Pac  621. 

89.  An  order  granting  a  motion  for  a 
nonsuit  although  not  followed  by  a  formal 
order  of  dismissal  Is  a  final  Judgment  within 
the  meaning  of  this  section. — Commlns  v. 
Guaranty  Oil  Co.,  29  Cal.  App.  129,  164  Pac. 
882. 

40.  Same— Plaal  Jadgment  is  one  which 
finally  disposes  of  rights  of  all  of  parties  to 
action.— Nolan  v.  Smith.  137  Cal.  360.  361,  70 
Pac.  166.  See  Stockton  Combined  Har- 
vester &  Agricultural  Works  v.  Glenn's 
Falls  Ins.  Co.,  98  Cal.  567.  677.  33  Pac.  63S. 

41.  Temr  Prmlnlnii  that  vxeeplloB  to 
deelsloK  am  groaod  that  It  Is  not  supported 
by  ctMcbcc*  caa  not  be  reviewed  unless  ap- 
peal la  taken  within  sixty  days  after  rendi- 
tion of  Judgment,  does  not  change  time 
within  which  appeal  must  be  taken,  but  Is 
limitation  on  matters  which  may  be  con- 
sidered on  appeal. — ^McHugh  v.  Adklns,  117 
Cal.  228.  49  Pac.  2. 

42.  Same  —  <*Verdlct  or  deelsloa"  —  As 
DMed  ■■  above  Hcetlon,  refers  to  statement 
of  fait  found  and  conclusions  of  law  men- 
tioned In  section  633,  ante,  exclusive  of  in- 
termediate orders  and  decisions  which  may 
be  reviewed  on  appeal  from  final  Judgment, 
and  as  to  which  no  written  findings  are  re- 
quired.— Clifford  T.  Allman,  84  Cal.  628.  632, 
24  Pac.  292. 

43.  CoBiparci  Convey  v.  Hale.  49  Cal.  666. 

44.  Death  of  plalatlff — Before  caplra«laa 
mt  tlwe  within  which  te  appeal,  and  failure 
of  adminiatriitor  to  be  appointed  upon  whom 
notice  of  appeal  could  be  served,  did  not 
prevent  running  of  limitation  of  time  within 


which  to  appeal. — ^Wllliame  v.  Ijong,  130 

Cal.  58,  59,  30  Am.  8t.  Rep.  68,  62  Pac.  264. 

40.  Decree  of  dlstrlbntlon-~Of  catate  oC 
dceeased  person  was  not  entered  until  en- 
tared  at  length  in  minute-book  of  court  so 
as  to  authorise  appeal,  and  hence  appeal 
taken  before  such  entry  is  premature. — Es- 
tate of  Pearsons,  119  Cal.  27,  28,  60  Pac. 
929. 

46.  Appeal  from  decree  of  distribution,  or 
from  final  discharge  of  administratrix, 
taken  more  than  sixty  days  after  their  en- 
try, must  be  dismissed. — Estate  of  Campbell, 
141  Cal.  72,  73,  74  Pac.  660. 

47.  Dctavlt^^nler  refnalng  leare  to  aa- 
NWer  after  Jndgaicnt  by  detanit  is  not  final 
Judgment  or  an  order  made  after  final  Judg- 
ment, and  hence  an  appeal  not  taken  within 
sixty  days  from  date  of  such  order  must  be 
dismissed. — Doyle  v.  Republic  L.  I.  Co.,  126 
Cal.  IS,  16,  67  Pac.  667.  See  Harper  T.  Hil- 
dreth,  99  Cal.  266,  33  Pac.  1103. 

48.  Order  refusing  to  set  aside  and  va- 
cate Judgment  must  be  appealed  within 
sixty  days  from  entry  of  order. — McCourt- 
ney  v.  Fortune,  42  Cal.  387.  390. 

40.  Discharge  of  debtor — Order  discharg- 
ing Jadgm cat-debtor  tram  imprlaoanirat  is 
special  order  after  Judgment,  though  made 
by  another  court,  which  was  authorised  to 
take  Jurisdiction  of  such  proceedings,  and 
hence  appeal  must  be  taken  within  sixty 
days. — ^Wells  F.  ft  Co.  v.  Anthony,  S6  Cal. 
696,  698. 

00.  Estate  of  deceased  pcraon-^dMlt- 
tlng  will  to  pra1intc>— TlBc  for  taking  aiM' 
peal  fr«m~-Matlon  for  new  trial  pending. — 

Under  the  provisions  of  the  above  section 
where  an  appeal  from  a  Judgment  or  ap- 
pealable order  to  be  taken  to  the  superior 
court  within  sixty  days  from  the  date  of  the 
entry  of  the  judgment  or  order,  but  provid- 
ing that  in  case  of  proceedings  for  a  new 
trial  pending,  the  time  for  appeal  shall  not 
expire  until  thirty  days  after  entry  in  .  the 
trial  court  of  the  order  determining  the 
motion  for  new  trial,  or  other  termination 
In  the  trial  court  of  the  proceedings,  upon 
such  motion,  the  filing  of  a  notice  of  In- 
tention to  move  for  a  new  trial,  within  the 
legal  time  allowed  therefor,  stays  a  "pro- 
ceeding on  motion  for  a  new  trial"  which 
remains  "pending"  until  finally  disposed  of 
by  the  court  or  by  operation  of  law;  con- 
sequently allowing  order  admitting  a  will 
to  probate  was  entered  on  November  7,  and 
a  notice  of  Intention  to  move  for  new  trial 
was  tiled  on  November  20,  that  proceeding 
remained  pending  until  February  10  of  the 
following  year  when  It  was  denied  by  oper- 
ation of  law,  and  an  appeal  from  the  order 
admitting  the  will  to  probate  which  wan 
taken  on  March  8  of  the  latter  year,  was 
in  time,  although  no  further  steps  had  been 
taken  In  the  proceedings  for  a  new  trial  for 
three  months  after  the  service  of  the  notice 
of  Intention. —  l-::state  of  Bergland,  177  Cal. 
227,  170  Pac.  400. 
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51.  ESxplratloii  of  time  to  appeal— Service 
•f  aotlro  9t  iatcatloa  to  move  Cor  >ew  trial 
— EMcct  on  rlvkt  of  appeal. — The  provi- 
sions of  the  above  section  and  of  sections 
659,  ante,  and  9411),  post,  do  not  authorise 
a  party  whose  rEeht  of  appeal  from  a  judg- 
ment has  expired,  to  revive  that  right  of 
appeal  by  subsequently  giving  notice  of  In- 
tention to  move  for  a  new  trial. — Pacific 
Light  A.  Power  Co.  v.  Kauffman,  39  Cal. 
App.  499,  179  Pac.  462. 

53^   BxtcBslon  of  <line  to  appeal — Pendlmc 

new  trial  proceedings, — ^TJnder  the  provi- 
sions of  the  above  section  the  sixty-day 
limit  of  time  for  appealing  from  a  Judgment 
can  not  be  extended,  except  by  the  pendency 
of  proceedings  on  motion  for  a  new  trial,  as 
therein  provided. — Leake  v.  City  of  Vsnlcs, 
43  Cal.  App.  568.  185  Pac.  424. 

53.  Plaal  Jadgnaent — Appeal  from — Time 
wheH  limitation  begln«  to  ran, — Under  the 
provisions  of  the  above  section  and  section 
94lb.  post,  an  appeal  from  a  flnal  Judgment 
must  be  taken  within  sixty  days  from  the 
entry  of  Judgment,  but  in  those  cases  In 
which  a  motion  for  a  new  trial  Is  pending, 
the  time  for  appeal  from  the  Judgment  does 
not  expire  until  thirty  days  after  entry  In 
the  trial  court  of  the  order  determining 
such  motion  for  a  new  trial,  or  there  Is 
other  termination  in  the  trial  court  of  the 
proceedings  upon  such  motion. — Whiting- 
Mead  Commercial  Co.  v.  Bayalde  Z^ind  Co., 
178  Cal.  93,  172  Pac.  698. 

As  to  when  limitation  begins  to  ran  on 
tisie  to  appeal,  see  pars.  7,  S,  this  note. 

54.  Injiuet Ion— Order  dissolving  Injunc- 
tion can  not  be  reviewed  on  appeal  where 
appeal  from  order  was  not  taken  until  more 
than  sixty  days  had  elapsed. — Barham  v. 
HoBtetter,  67  Cal.  272,  273.  7  Pac.  689.  See 
McCourtney  v.  Fortune,  42  Cal.  387. 

BS.  Interlocntory  decree,  that  certain 
heirs  were  not  entitled  to  any  relief  In  an 
action  to  have  distributee  of  an  estate  de- 
clared trustee,  in  their  favor,  became  final 
and  conclusive  as  to  rights  of  parties  before 
it  when  not  appealed  from  within  sixty 
days. — Quirk  v.  Rooney,  130  Cal.  606,  609, 
62  Pac.  8S6.  See  t<orenz  t.  Jacobs,  SS  Cal. 
2*. 

00.  Interlocntory  jndgmeat  —  In  action 
for  partition  must  be  appealed  from  within 
sixty  days  after  order  Is  made  and  entered 
In  minutes  of  court  or  filed  with  clerk;  and 
hence  where  appeal  is  not  taken  within 
such  time  it  will  be  dismissed. — Regan  v. 
McHahon,  43  Cal.  625,  626;  Watson  v.  Sutro, 
77  Cal.  609,  20  Pac.  88;  Bartlett  v.  Mackey, 
130  Cal.  181,  62  Pac.  482;  Dore  V.  Klumpke, 
140  Cal.  366,  73  Pac.  1064. 

07.  Intcrrentlon— Appeal  froBi  order  dis- 
missing complaint  tn  intervention  for  want 
of  Interest  taken  more  than  one  year  after 
rendition  of  such  order,  is  not  in  time,  since 
time  for  appeal  begins  from  date  of  such 
order  and  not  from  time  of  rendition  of 


judgment  between  original  parties. — More 
V.  Miller,  6  Cal.  Unrep.  78.  110,  63  Pac.  1077. 

08.  Judgment  of  Inferior  court— Appeal 
from  Judgment  of  county  court,  rendered  on 
appeal  from  justices'  court,  taken  more 
than  ninety  days  after  rendition  of  Judg- 
ment does  not  give  suprema  court  juris- 
diction.— Dooling  V.  Moore,  30  Cat  142,  143. 

Bfc  Hnndntory  provlalana— Statutes  llas- 
Itlnc  time  of  apyenl  are  |nrlsdlctlonnl  nnd 
mandatory,  and  In  absence  of  express  au- 
thorisation In  statute  Itself,  court  has  no 
power  to  extend  time  for  taking  appeal  or 
to  relieve  appellant  from  effect  of  misfor- 
tune, accident,  surprise,  or  mistake,  and  no 
such  authorization  Is  found  in  statutes  of 
this  state.— Williams  v.  Long,  130  Cal.  58, 
59,  30  Am.  St.  Rep.  68,  62  Pac.  64. 

60.  Mortgage— Order  of  sale  of  mort- 
gaged premises  to  sntlBfy  amount  fallen  due 
since  rendering  decree  of  foreclosure,  being 
an  order  after  judgment,  mast  be  appealed 
within  sixty  days. — ^Byma  Hoag,  126  CnL 
283,  387,  68  Pac.  688. 

61.  Motion  tmr  new  trial— Ajypeal  from 
Jndgmeut— When  ta  1»e  taken.^ — Under  the 
provisions  of  the  ebove  section  where  pro- 
ceedings on  motion  for  a  new  trial  are 
Initiated  by  a  proper  notice,  the  time  for 
taking  an  appeal  from  the  Judgment  ex- 
pires thirty  days  after  entry  In  the  trial 
court  of  the  order  determining  such  mo- 
tion.— Nav«  V.  Taugher,  —  Cai.  App.  — ,  193 
Pac,  608. 

92,  Same — As  to  llmltatlona  af  section  to 
proceedings  regalnrly  Initiated. — The  pro- 
visions of  the  above  section  am  to  the  time 
for  appeal  when  new  trial  motion  is  pend- 
ing, are  limited  to  cases  where  new  trial 
proceedings  have  been  regularly  Initiated. 
—In  re  Nutts  Estate,  180  Cal.  419,  181  Pac. 
661. 

03,  Same — Plied  after  expiration  of  sixty 
days  from  entry  of  Judgment— No  aew  trial 
proeerdlngs  pending. — Under  the  provisions 
of  the  above  section  extending  the  time 
for  appeal  from  Judgment  "If  proceedings 
on  motion  for  «  new  trial  are  pending" 
has  no  application  In  a  case  In  which  no 
motion  for  a  new  trial  has  been  made  and 
no  proceedings  on  that  motion  are  pending, 
and  where  the  notice  of  appeal  Is  not  given 
within  sixty  days  from  the  date  of  the  en- 
try of  the  Judgment,  and  within  which  an 
appeal  may  be  taken  from  such  judgment, 
in  the  absence  of  new  trial  proceedings,  the 
right  to  appeal  from  the  Judgment  Is  for- 
ever lost. — Ransome-Crummey  Co,  v.  Beggs, 
185  Cal.  278,  19S  Pac,  487,  approving  and 
following  the  doctrine  In  Pacific  Light  & 
Power  Corp.  v.  KaufFman,  39  Cal.  App.  499, 
179  Pac.  462;  Bates  v.  Ransome-Crummey 
Co.,  42  Cat.  App.  699,  184  Pac.  39. 

94.  New  trial — Appeal  from  order  deny- 
ing motion  for,  taken  within  sixty  days 
after  order  was  made.  Is  within  time  pre- 
scribed, and  hence  will  not  be  dismissed. — 
Schroder  v.  Schmidt,  71  Cal.  889.  400,  18  Pac 
302. 
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A>  to  aBiendment  of  ISIB  renderlnc  order* 
dcB^'iiiK  motlou  for  aen  trlnl  non-appeal- 
able  orders,  sae,  ante.  I  936,  note  par.  3; 
also,  post,  !  96S  and  note. 

65.  Order  granting  or  refusing  new  trial, 
appeal  from  not  taken  within  sixty  days 
after  order  is  made  and  entered  In  minutes 
of  court,  will  be  dismissed,  as  court  has  no 
Jurisdiction  to  hear  appeal. — Esrey  v.  South- 
ern Pac.  Co.,  4  Cal.  Unrep.  402,  35  Pac.  310: 
McDonald  v,  Lee.  132  Cal.  252,  253,  64  I^c. 
2E0.  Se6  Peck  v.  Courtis,  31  Cal.  207,  208; 
Brown  v.  Green.  65  Cal.  221.  3  Pac.  811. 

m.  Sane — Both  bond  ud  notice  maat  be 
Klven  and  filed  irlthln  "Ixty  days  to  con- 
stitute valid  appeal  from  order  denying  new 
trial. — Holcomb  v.  Sawyer.  51  Cal.  417. 

07.  Nonce  ot  appeal— In  Keneml. — A  no- 
tice of  appeal,  filed  two  days  before  the  ex- 
piration of  six  months  from  the  entry  of  the 
Judgment,  is  not  too  late  under  section 
941b.  post,  when  no  notice  of  entry  of 
Judgment  has  actually  been  served  upon 
the  attorneys  of  the  appellant,  notwith- 
standing the  previous  service  by  the  appel- 
lant of  his  notice  of  appeal  upon  the  at- 
torneys for  the  respondent, — Title  Ins.  & 
Trust  Co,  V.  California  Development  Co., 
168  Cal.  397.  143  Pac.  723. 

68.  A  party  who  serves  a  notice  that  the 
appeals  from  an  entered  Judgment  thereby 
gives  convincing  evidence  that  he  has 
knowledge  of  the  entry  of  the  Judgment, 
and  knowledge  for  some  purposes  is 
synonymous  with  notice.  However,  section 
941b,  post  does  not  provide  that  an  appeal 
must  be  taken  within  sixty  days  after  notice 
of  the  entry  of  the  Judgment  or  order,  but 
that  the  sixty  days  for  taking  an  appeal  run 
from  and  after  "notice  of  entry  .  .  .  has 
been  served  upon  the  attorneys  of  record"; 
and  this  Implies  that  the  notice  contem- 
plated Is  necessarily  a  notice  In  writing 
which  may  be  served  In  the  ordinary  man- 
ner of  serving  a  writing.— Title  Ins.  ft 
Trust  Co.  V.  California  Development  Co., 
168  Cal.  397,  143  Pac.  7X3. 

69.  A  written  notice  given  by  an  Inter- 
vener in  an  action,  and  addressed  to  the 
clerk  of  the  court  and  to  all  the  parties, 
directing  them  to  take  notice  of  an  appeal 
from  certain  parts  of  the  Judgment  ren- 
dered on  a  named  date  and  thereafter  en- 
tered, and  served  upon  the  attorneys  for  the 
other  appellants  more  than  sixty  days  prior 
to  the  tiling  of  their  notiee  of  appeal.  Is 
BufUclent  notice  that  Judgment  has  been  en- 
tered,— Title  Ins.  ft  Trust  Co.  v.  California 
Development  Co.,  168  Cal.  8B7,  143  Pac.  723. 

70.  It  is  Immaterial  that  such  notice  was 
not  intended,  primarily,  for  the  purpose  of 
shortening  the  time  within  which  the  party 
served  might  appeal.  Section  941b,  post, 
gives  him  sixty  days  after  he  has  been 
served  with  notice  of  the  entry  of  the 
Judgment,  and  the  purpose  of  the  enact- 
ment is  that  the  full  period  of  six  months 
shall  be  allowed,  unless  knowledge  of  entry 
Is  brought  home  to  the  party  by  service  of 


a  notice  In  writing  stating  the  ta,tt  of  such 
entry.  If  he  Is  served  with  such  notice,  this 
purpose  Is  fulfilled. — Title  Ins.  ft  Trust  Co. 
V.  Calllornia  Development  Co.,  168  Cal.  397, 

143  Pac.  723. 

71.  But  In  order  to  escape  the  necessity 
of  serving  notice  of  appeal  and  giving  an 
undertaking,  the  appellant  must  file  his  no- 
tice of  appeal  within  the  time  limited  by 
section  941b,  post.  If  he  allows  that  time  to 
go  by,  but  la  still  within  the  time  allowed 
under  the  old  method  (section  939).  he  must 
serve  his  notice  and  give  hts  undertaking, 
as  he  was  required  to  do  when  that  method 
was  the  only  one  in  force. — Title  Ins.  ft 
Trust  Co.  V.  California  Development  Co.,  168 
Cal.  397,  143  Pac.  728. 

72.  The  right  to  rely  on  such  notice  Is 
not  restricted  to  the  party  giving  It. — "ntle 
Ins.  ft  Trust  Co.  v.  California  Development 
Co..  168  Cat.  397,  148  Pac.  723. 

78.  Where  an  attorney  gives  notice  of  an 
appeal  from  a  Judgment,  without  authority 
from  his  client,  the  subsequent  ratification 
of  his  act  by  the  client,  after  the  expiration 
of  the  time  limited  by  law  for  taking  the 
appeal.  Is  no  defense  to  a  dismissal  of  the 
appeal. — Title  Ins.  &  Trust  Co.  v,  California 
Development  Co.,  168  Cal.  397,  143  Pac.  723. 

74.  A  notice  of  appeal  served  upon  the 
party  substituted  without  notice  is  without 
legal  efilcacy,  and  the  appeal  will  be  dis- 
missed.— Hlgglns  T.  Kay,  168  Cal.  468,  143 
Pac.  710. 

75.  Service  of  such  notice  on  disclaiming 
defendants  Is  unnecessary,  where  the  Judg- 
ment appealed  from  Is  absolutely  silent  as 
to  them. — Fearon  v,  Fodera.  169  Cal.  870, 
Ann.  Cas.  1916D,  312,  148  Pac.  800. 

76.  An  appeal  from  an  order  denying  a 
new  trial  in  an  action  for  slander  of  title 
will  not  be  dismissed  for  failure  to  serve 
the  notice  of  appeal  upon  the  co-defendants 
of  the  appellants. — Fearon  v.  Fodera,  169 
Cal.  870,  Ann.  Cas.  1912D,  312,  148  Pac.  200. 

77.  An  appeal  from  a  Judgment  In  an 
action  for  damages  for  slander  of  title  will 
not  be  dismissed  for  failure  of  the  appeal- 
ing defendants  to  serve  the  notice  of  appeal 
upon  a  defaulting  co-defendant  who  has  not 
appealed  from  the  Judgment  taken  and  ren- 
dered against  him  by  default,  and  whose 
Interest  can  not  In  anywise  be  affected  by  a 
reversal  of  the  Judgment  appealed  from. — 
Fearon  v.  Fodera,  169  Cal.  870,  Ann.  Cas. 
1916D,  312,  148  Pac.  200. 

78.  A  notice  of  appeal  from  a  Judgment 
and  order  denying  a  motion  for  a  new  trial 
which  recites  that  "Notice  Is  hereby  given 
that  T.  D.  P.,  through  his  attorneys,  P.  M. 
&  P.,  appeals  to  the  appellate  court  of  the 
state  of  California  from  that  order  of  the 
superior  court  denying  a  motion  for  a  new 
trial  and  also  from  the  judgment  therein," 
signed  by  attorneys  for  appellant  and 
served  upon  the  attorney  for  respondent.  Is 
a  sufficient  notice  of  appeal  under  section 
940,  post.— Coburn  v.  Parrett.  25  CaL  Add 
749,  145  Pac.  E40. 
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79.  A  notice  of  appeal  taken  under  the 
new  or  alternative  method  filed  with  the 
clerk  thirty-one  days  after  the  filing  of  the 
Judgrment,  Is  Bufflclent. — Martin  v.  Becker. 
49  Cal.  App.  142,  146  Pac.  665. 

80.  Skiuc— In  will  contMt— New  trial  .ac- 
M»n  peadlnv — Tine  witbia  wbleh  notice  to 
be  flieil. — ^Under  the  provisions  of  the  above 
section,  in  a  will  contest  a  motion  for  a 
new  trial  haying  been  made  and  overruled, 
under  the  provisions  of  the  above  section,  a 
person  wishing  to  appeal  from  the  Judg- 
ment of  the  court  will  have  thirty  days 
from  the  day  on  which  the  Judgment  deny- 
ing the  motion  for  a  new  trial  was  entered 
within  which  to  take  his  appeal  fn  accord- 
ance with  the  provisions  of  section  940,  post, 
and  where  such  appellant  presents  a  bill 
of  exceptlona  to  the  judge  within  the  time 
required  by  law.  he  Is,  as  a  matter  of 
right,  entitled  to  have  the  bill  of  exceptions 
settled  for  use  on  such  appeal  from  the 
Judgment  or  order.- — Estate  of  O'Neill,  183 
Cal.  558.  sub  nom.  Hardlman  v.  Church,  191 
Pac.  1006. 

81.  Notice  of  entry  of  Jadgmeat — Neeea- 
■ity  for  to  aet  rnanlnc  limitation  of  appeal. 

— When  a  party  has  once  been  served  with 
notice  of  entry  of  Judgment,  he  must,  in 
order  to  avail  himself  of  the  new  method, 
file  hia  notice  of  appeal  within  sixty  days 
after  such  service. — Title  Ins.  Co.  v.  Cali- 
fornia Development  Co.,  168  Cal.  397,  143 
Pac.  723. 

82.  Before  a  respondent  may  invoke  the 
limitation  of  sixty  days  contemplated  by 
section  941b,  poat.  as  the  time  within  which, 
after  notice  of  the  entry  of  Judgment,  an 
appeal  may  be  taken,  there  must  be  a  for- 
mal notice  of  Buch  entry  actually  served 
upon  the  attorney  of  record  of  the  appel- 
lant.—McDonald  v.  McDonald,  188  Cal.  438, 
143  Pac.  726. 

83.  The  filing  by  a  defendant  against 
whom  an  interlocutory  decree  of  divorce 
has  been  rendered  of  a  bill  of  exceptions  to 
be  used  on  appeal  therefrom  does  not  waive 
the  giving  of  the  formal  notice  of  the  entry 
of  judgment,  required  to  be  given  by  section 
941b,  post.  In  order  to  set  In  motion  the 
limitation  of  sixty  days  after  such  notice 
Within  which  the  appeal  may  be  taken, — 
McDonald  v.  McDonald,  168  Cal.  433,  143 
Pac.  726. 

84.  In  the  absence  of  the  giving  of  a 
formal  notice  of  the  entry  of  an  Interlocu- 
tory Judgment  for  divorce,  the  supreme 
court  has  Jurisdiction  of  an  appeal  there- 
from taken  by  the  "new  method"  within  six 
months  after  its  entry.— McDonald  v.  Mc- 
Donald. 168  Cal.  433,  143  Pac.  726. 

85.  An  appeal  taken  under  the  alterna- 
tive method  within  six  months  after  the 
entry  of  Judgment  is  within  time,  where  no 
notice  of  Buch  entry  la  served  upon  the  ap- 
pellant.— Hartfleld  v.  Alderete,  26  Cal.  App. 
782,  145  Pac.  146. 

86.  It  1b  the  service  of  the  notice  which 
BtartB  the  running  of  the  sixty-day  period 
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provided  by  section  941b,  post,  and  not  the 
tact  that  the  appellant  may  have  had  actual 
notice  of  the  entry  of  the  Judgment.— Hart- 
fleld v.  Alderete,  25  Cal.  App.  732.  145  Pac. 
146. 

87.  An  appeal  taken  under  the  alterna- 
tive method  will  not  be  dismissed  upon  the 
ground  that  notice  thereof  and  request  for 
a  transcript  was  not  filed  within  ten  days 
after  notice  to  the  appellant  of  the  entry  of 
Judgment,  where  no  written  notice  of  such 
entry  was  ever  served  upon  the  appellant, 
although  after  such  entry  and  prior  to  the 
taking  of  any  steps  to  appeal,  the  appellant 
Med  a  bond  for  the  purpose  of  staying  exe- 
cution of  the  Judgment. — ^Hartfleld  v.  Alde- 
rete, 25  Cal.  App.  732,  146  Pac.  146. 

88.  Saaae  — Written   notice  neeessair. — 

.The  notice  of  the  entry  of  Judgment  con- 
templated by  section  953a,  post,  while  not 
so  stated,  must  nevertheless,  under  section 
1010,  post,  be  a  written  notice. — Hartfleld  v. 
Alderete.  26  Cal.  App.  732.  145  Pac.  146. 
modified  In  26  Cal.  App.  604,  147  Pac.  991. 

89.  Under  the  provision  In  section  953a, 
post,  with  reference  to  notice  of  entry  of 
judgment,  actual  notice  established  by  sat- 
isfactory evidence  of  record  will  start  the 
statute  in  motion  without  the  service  of  a 
formal  written  notice. — Hartfleld  v.  Alde- 
rete, 26  Cal.  App.  604,  147  Pac.  991. 

90.  The  decision  rendered  on  the  motion 
to  dlsmlBB  thlB  appeal  (19  Cal.  App.  Dec  603, 
145  Pac.  146)  to  the  effect  that  an  appeal 
taken  under  the  alternative  method  will  not 
be  tUsmissed  upon  the  ground  that  notice  of 
appeal  and  request  for  a  transcript  were 
not  filed  within  ten  days  after  notice  to  the 
appellant  of  the  entry  of  Judgment,  where 
there  is  nothing  In  the  record  showing  that 
he  ever  had  notice  of  entry  of  Judgment,  or 
ever  waived  notice  by  any  act  done  by  him 
prior  to  the  filing  of  his  notice  of  appeal 
(except  to  file  a  stay  bond).  Is  held  to  be 
the  law  of  the  case  on  the  hearing  of  this 
appeal  on  its  merits. — Hartfleld  v.  Alderete, 
26  Cal.  App.  604,  147  Pac.  991. 

Bl.  Notice  of  Intention — FalloFc  to  sign 
— DcfFct  not  jurisdictional. — While  the  law 
requires  that  notices  of  Intention  shall  be 
signed,  failure  to  observe  this  requirement 
does  not  establish  a  defect  of  Jurisdiction, 
any  more  than  In  the  case  of  a  conplaint 
flied  without  signature,  the  omission  of  a 
signature  to  a  complaint  does  not  make  the 
pleading  a  nullity. — Leake  v.  City  of  Venice, 
43  Cal.  App.  668.  .  185  Pac.  424.  following 
doctrine  in  Canadian  Bank  v.  X<eal«,  14  C!al. 
App.  307,  111  Pac.  759. 

to.  Same— Slcnntnre  by  nttorncy  otber 
tban  one  of  record— Waiver  nf  objection. — 
In  a  case  in  which  the  attorneys  for  a  suc- 
cessful party  are  served  with  copies  of  a 
notice  of  Intention*  to  move  for  a  new  trial, 
and  an  acknowledgment  of  receipt  therefor 
la  given  on  the  original,  without  seasonable 
objection,  they  can  not  later  be  heard  to 
deny  the  validity  of  8uc|i  notice  for  the  rea- 
son that  It  is  not  signed  by  the  attorney  of 
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record,  but  by  another  attorney  who  haa 
been  requested  by  the  attorney  of  record 
and  the  defendants  to  become  an  attorney 
of  record  who,  however,  through  inadver- 
tence in  signing  the  notice,  signed  his  own 
name  alone. — Leake  v.  City  of  Venice,  43 
Cal.  App.  668,  185  Pac.  424,  following  doc- 
trine In  Llvermore  v.  Webb,  56  Cal.  489. 

83.  Order  Bdmltflnf:  will  to  probate — 
NcTi-  trial  pendlnc — Time  for  taking  appeal. 

— Under  the  provisions  of  the  above  section, 
as  amended  tn  1916,  the  time  for  appeal 
from  the  judgment  does  not  expire  until 
thirty  days  after  entry  In  the  trial  court 
of  the  order  determining  a  motion  for  a  new 
trial,  "or  other  termination  In  the  trial 
court  of  the  proceedings"  upon  such  motion 
and  the  provisions  of  the  above  section  are 
applicable  in  the  matter  of  an  appeal  from 
an  order  admitting  a  will  to  probate. — Eb-  ' 
tate  of  Seller,  174  Cal.  498.  1G4  Pac.  401. 

M.  Order  denylpK  motion  to  recall  ca«- 
catlon — nnc  of  appeal— DlHtlsaal. — On  an 

appeal  taken  from  an  order  denying  a  mo- 
tion to  recall  and  vacate  an  execution,  taken 
more  than  sixty  days  after  the  order  was 
made  and  entered  in  the  minutes  of  the 
court,  mu»t  be  dismissed,  under  the  provi- 
sions of  the  above  section. — Godsil  v.  San 
Joaquin  County  Buildings  Trade  Council,  34 
Cal.  App.  53,  168  Pac.  1035.  following  the 
doctrine  In  McCoiirtney  v.  Fortune,  42  Cal. 
387 ;  Harper  t.  Hlldretl),  99  Cal.  SS5,  88  Pac. 
1108:  Doyle  V.  Republic  Life  Ins.  Co.,  126 
Cal.  15.  67  Pac.  667. 

■0.  Order  deaytag  aew  trial— Tlaao  tor 
appeal — Bfleet  of  atatntc — Coa«troctloa.— It 
was  the  clear  Intention  of  the  legislature  by 
the  amendment  of  1915,  In  taking  away  the 
right  of  appeal  from  an  order  denying  a  mo- 
tion for  a  new  trial,  to  provide  for  a  review 
of  all  matters  that  might  be  considered,  on 
such  an  appeal  or  an  appeal  from  the  Unal 
Judgment  and  the  plain  pun>ose  of  the 
above  section,  aa  ao  amended.  Is  to  give  to 
the  party  an  opportunity  for  such  a  review 
in  any  and  every  case  In  lieu  of  the  review 
previously  afforded. — Wilcox  v,  Hardisty, 
177  Cal.  672,  171  Pac.  947. 

06.  Same— Same— Pea  deacy  of  proceed- 
IngM  for  new  (rial — Effect  of. — In  a  case  in 
which  there  had  been  no  appeal  from  the 
Judgment  at  the  time  of  the  amendment  to 
the  above  section  in  1916,  abolishing  tlie 
right  to  appeal  from  an  order  denying  a 
new  trial,  and  the  time  for  appeal  from  a 
Judgrment,  under  the  law  as  It  existed  up  to 
that  time,  had  long  since  lapsed,  where 
there  had  been  initiated  In  due  time  and 
there  was  pending  until  after  the  change  In 
the  law  by  such  amendment  a  proceeding 
on  motion  for  a  new  trial,  an  appeal  from 
the  Judgment  taken  within  thirty  days  after 
an  order  denying:  a  new  trial,  was  taken  in 
time.— Wilcox  v.  Hardisty,  177  Cal.  672,  171 
Pac.  947. 

ST.  Sane— Saaw— Sabacqncat  appeal  froM 
iadKMeat  —  Review  of  new  trial  order.— 
Under  the  law  as  It  formerly  stood,  and  the 


old  method  of  appeal  a  party  against  whom 
Judgment  was  rendered  could  file  a  motion 
for  a  new  trial  and  before  Its  determination 
could  take  an  appeal  from  the  Judgment. 
That  appeal  might  be  taken  separately  at 
any  time  within  the  time  prescribed  by  the 
provisions  of  the  above  section  and  he  might 
thereafter  appeal  from  the  order  denying  a 
new  trial  within  like  time  after  its  rendl- 
-  tlon,  but  he  should  In  order  to  bring  the 
merits  of  the  motion  for  a  new  trial  before 
the  appellate  court,  file  a  second  appeal 
from  the  Judgment;  but  having  filed.  In  the 
first  instance,  a  valid  appeal  from  the  Judg- 
ment, the  plaintiff  would  be  precluded  from 
taking  a  second  appeal  while  the  first  wan 
pending  and  undetermined. — Nathan  v.  Por- 
ter, 36  Cal.  App.  866,  172  Pac.  170,  following 
the  doctrine  in  Hill  v.  Finnlgan,  64  Cal.  311: 
Brown  v.  Plummer,  70  Cal.  337.  11  Pac.  681 ; 
Thompklns  v.  Montgomery.  116  Cal.  181.  47 
Pac.  1006. 

98.  Under  the  provisions  of  the  code  as 
it  now  stands  an  order  denying  a  new  trial 

Is  not  an  appealable  order:  the  appeal  must 
be  taken  from  the  final  judgment,  and  the 
appellate  court  will  thereon  review  the 
order  denying  a  new  trial. — See,  ante,  {  989. 
par.  3;  post,  !  963  and  note. 

99.  Prior  to  the  amendment  of  the  abovo 
section  in  1915.  the  pendency  of  proceed- 
ings on  a  motion  for  a  new  trial  did  not 
extend  the  time  to  appeal  from  a  Judg- 
ment.— Ackerman  v.  Schulti,  178  Cal.  190, 
172  Pae.  609. 

leo.  Pmetlcc  —  Dtomliaal.  —  Appeal  will 
not  be  dlsmlsBed  where  notice  of  appeal  waa 
not  given  until  after  time  to  appeal  had 
expired,  there  being  no  appeal  to  dismiss.— 
BsUte  of  Walkerly,  4  Cal.  Unrep.  819,  37 
Pac.  8SS, 

101.  Probate   of  will — Order  deBrtaic. — 

Appeal  from  order  refusing  probate  of  will 
Is  properly  taken  within  sixty  days  after 
entry  of  order,  and  not  within  sixty  days 
after  rendition  of  Judgment, — Bstate  of  Pay, 
145  Cal.  82,  87.  78  Pac.  340. 

Am  to  notice  of  appeal  and  new  trial  pro- 
eccdlnsa  pending,  see  par.  80,  this  note. 

102.  Same — Revocation  of- — Appeal  from 
order  denying  revocation  of  probate  of  will 
taken  more  than  sixty  days  after  Ita  entry 
is  too  late,  and  must  be  dismissed. — Bstate 
of  Nelson,  182  Cal.  182,  194.  64  Pac  294. 

103.  BecelveiwOrder  apprartav  aecoHat 
•f. — Where  notice  of  appeal  from  an  order 
was  not  served  within  sixty  days  after 
entry  or  order.  It  was  too  late,  even  If  such 
order  was  appealable. — Illinois  T.  A  S.  Bank 
V.  Pacific  R.  Co.,  ^9  Cal.  407,  411,  32  Pac. 
1132. 

KM.  Samt — Order  Bcttllng  aeconnt  of  re- 
ceiver, and  directing  pinlntlll  to  pay  re- 
ceiver kla  MHupcBBatloa  la  final  judgment, 
and  right  to  appeal  from  It  mnst  be  exer- 
cised within  six  months. — Los  Angeles  v. 
Los  Angeles  C.  W.  Co.,  184  Cal.  121.  122, 
66  Pac.  198. 
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106.  RcBiJtlOB  ot  JvdKineiit  —  Meana 
ettbcr  ■■BoanecKicBt  from  bcmeh  entered  in 

minutes  or  filing  of  flndlngs.  If  there  are 
findings,  or  both. — Sstate  of  Rose,  3  Cal. 
Unrep.  50,  20  Pac.  712;  Wood  v.  Btlwanda 
W.  Co.,  122  Cal.  152,  156,  64  Pac.  726. 

106.  Rendition  of  Judgment  l8  when  order 
for  Judgment  -la  made  an  entered,  and  judg- 
ment signed  by  judge  and  filed  In  cause,  and 
nothing  remains  to  be  done  but  mere  minli- 
terlal  duty  of  copyInK  it  Into  record.— Oray 
T.  Palmer.  S8  Cal.  41«,  417,  119. 

107.  "Rendition  of  Judgment"  takes  place 
when  flndlngs  are  filed  and  judgment  or- 
dered for  defendant,  and  not  at  time  of 
entry. — Painter  v.  Painter,  113  Cal.  871,  875, 
45  Pac.  689.  See  Estate  of  Rose.  3  Cal.  Un- 
rep. 50,  20  Pac.  712: 

lOS.  statement  on  motion  for  new  trial— 
StrlkInK  out. — Appeal  from  an  order  strlli- 
ing  statement  on  motion  for  new  trial  from 
fllei,  not  taken  within  sixty  days  from  Its 
date,  must  be  dismissed.  It  being  special 
order  made  after  Judgment.  —  Symons.  v. 
Bunnell,  101  CaL  S2S,  SB  Pac.  770. 

100.  Snfliclency  of  evidence — AbKenee  of 
M«tlon  for  new  trial — Review  of,  on  appeal. 
— ^Under  the  amendments  of  1915  to  the 
above  section  and  to  section  956,  post,  an 
appellate  court  has  authority  to  consider 
the  sufllclency  of  the  evidence  to  support 
the  verdict  of  the  Jury  or  the  findings  of 
the  court  In  every  case  where  the  evidence 
la  properly  Included  In  the  record  on  ap- 
peal, either  by  a  bill  of  exceptions  or  by  a 
record  prepared  as  prescribed  in  section 
958a.  post,  and  without  regard  to  the  ques- 
tion of  there  having  been  made  and  dis- 
posed of  a  motion  for  a  now  trial. — Smith  v. 
Ltghtson,  182  Cal.  41,  186  Pac,  769. 

1(0.  Same — Can  not  be  considered  on  ap- 
peal from  Jndgment  wben  taken  more  than 
sixty  daya  after  its  rendition. — Clark  v. 
Orldley,  4V  Cal.  l(f>.  108;  Bettts  v,  Townsend, 
01  Cal.  8S8.  834;  Weyl  v.  Sonoma  Valley  R. 
Co..  69  Cal.  202,  203.  10  Pac.  510;  Mogk  v. 
Peterson,  75  Cal.  496,  497,  17  Pac.  446;  Mc- 
Orath  V.  Hyde,  81  Cal.  68.  22  Pac.  293;  Tur- 
ner V.  Reynolds.  81  Cal.  214,  215,  22  Pac.  546: 
Schurtz  V.  Romer,  81  Cal.  244,  ^46,  22  Pac. 
657;  Miller  V.  Wade,  87  Cal.  410.  412.  25  Pac. 
487;  Curran  v.  Kennedy.  89  Cal.  98.  100,  26 
Pac.  641;  Vorni  t.  Toeli,  S9  Cal.  ITS,  178,  SS 
Pac.  887;  Nelmes  v.  Wilson,  4  Cal.  Unrep. 
267,  34  Pac.  841;  Steen  v.  Hendy,  4  Cal. 
Unrep.  916,  38  Pac.  718;  Secord  v.  Quigley, 
106  Cal.  149,  150,  39  Pac.  623;  Brooks  v.  San 
Francisco  &  N.  P.  R.  Co..  110  Cal.  173,  174, 
42  Pac.  670;  Fatjo  v.  Swasey,  111  Cal.  628, 
636,  44  Pac.  225;  Painter  v.  Painter,  118  Cal. 
871,  874,  46  Pac.  689;  Packard  v.  Craig,  114 
Cal.  96,  98,  46  Pac.  1083;  California  Imp.  Co. 
T.  Baroteau,  116  Cal.  138,  137,  47  Pac.  1018; 
Rhoads  V.  Gray,  5  Cal.  Unrep.  664,  48  Pac. 
971;  Wood  V.  Etlwanda  W.  Co.,  122  Cal.  152. 
64  Pac.  726;  McRae  v.  Argonaut  Land  & 
Devel.  Co.,  6  Cal.  Unrep.  145.  54  Pac.  743; 
Reed  v.  Johnson,  127  Cal.  638,  640,  69  Pac. 
986;  Wall  T.  Mines.  138  Cal.  186,  141,  60  Pac. 


682;  Wise  v.  Ballou,  129  Cal.  44.  46,  61  Pac. 
574;  Coonan  v.  Loewenthal.  129  Cal.  197.  201. 
61  Pac.  940;  Ryland  v.  Heney,  130  Cal.  426, 
429,  62  Pac.  616;  McDonald  v.  Hayes,  182  Cal. 
490,  496,  64  Pac.  860;  People  ex  rel.  San- 
ders V.  Jones,  7  Cal.  Unrep.  64,  70  Pac 
1063;  Qilbert  v.  Kelly,  138  Cal.  689,  690,  72 
Pac.  344;  Dodge  v.  Carter.  140  Cal.  663,  664, 
74  Pac.  292;  Baum  v.  Roper.  146  Cal.  116, 
117,  78  Pac.  466;  Estate  of  Dellow,  1  Cal. 
App.  529.  82  Pac.  568;  Wolf  v.  King.  1  Cal. 
App.  749,  82  Pac.  1065. 

111.  Same — Same-^Tbongb  within  sixty 
day*  after  its  flnal  entry. — Schurtz  V.  Ro- 
mer, 81  Cal.  244,  246,  22  Pac.  657;  Nelmes  v. 
Wilson,  4  Cal.  Unrep.  267,  34  Pac.  341 ;  Pain- 
ter V.  Painter,  118  Cal.  871,  874,  46  Pac.  689; 
Wood  V.  Btlwanda  Water  Co,,  1S2  Cal.  162. 
166,  64  Pac.  726. 

113.  Same — Same—TbonKli  cvMcnee  and 
B9«clfiea4l»na  are  set  forth  In  statement. — 
Wall  V.  Mines,  128  Cal.  186,  141,  <0  Pao.  682. 

lis.  Sam^— Same— Sneb  appeal  mnat  be 
considered  and  dctcrntlncd  on  Jntemcnt- 
roll  alone. — Reed  v.  Johnson,  127  Cal.  638. 
640.  69  Pac.  986. 

114,  Same— Account  of  admlnUtrator. — 
Order  allowing  account  of  administrator  Is 
not  Judgment,  and  hence  evidence  on  which 
it  is  baaed  can  be  reviewed,  though  appeal 
was  taken  more  than  sixty  days  after  Its 
rendition,  but  within  sixty  days  from  Us 
entry. — Bstate  of  Levinson,  108  Cal.  460.  454, 
41  Pac.  482,  48  Pac.  479;  Estate  of  Rose,  80 
Cal.  166,  168.  169.  22  Pac.  86,  reversing 
Estate  of  Rose, '8  Cal.  Unrep.  60,  20  Pac. 
712. 

lis.    Same-^lll  of  exceptions  can  not  be 

used  on  appeal  from  Judgment  when  ap- 
peal is  taken  more  than  sixty  days  after 
entry  of  Judgment. — Sather  Banking  Co.  v. 
Brigga,  188  Cal.  724,  726,  72  Pac.  352. 

118.  Same  —  BUI  of  exceptions  may  be 
la«ked  into  to  determine  sufficiency  of  evi- 
dence on  an  appeal  from  judgment  which 
is  taken  within  sixty  days  after  Its  ren^di- 
tlon,  though  no  motion  for  new  trial  has 
been  filed. — Perkins  v.  Cooper,  8  Cal.  Unrep, 
279,  24  Pac.  377.  See  Balch  v.  Jones,  61  Cal. 
234,  236;  Estate  of  Crowey,  71  Cal.  300,  302, 
12  Pac.  230. 

117.  Same— Blectlon  contests,  jadgmcntn 
In,  are  governed  by  provision  providing  that 
evidence  will  not  be  considered  If  appeal 
is  not  taken  within  sixty  daya  from  rendi- 
tion of  Judgment. — McCarthy  v.  Wilson,  146 
Cal.  828,  826,  82  Pac.  848.  See  Packard  v. 
Craig,  114  CaL  95,  98,  46  P&c.  1088. 

lis.  SaMc— Bxccptlon  to  entry  of  Jndg- 
ment  against  execntwn  on  gromd  that  no 
claim  had  been  presented  to  them,  may  be 
reviewed  on  appeal,  though  such  appeal  waa 
not  taken  within  sixty  daya  after  rendition 
of  Judgment — It  not  being  exception  to  find- 
ing.—Falkner  V.  Hendy,  107  Cal.  49,  52,  40 
Pac.  21,  386. 

IIP.  Same— Bxceptlan  that  Jadgmcnt  la 
mmt  aaatalaed  by  evMeaee  Is  not  within  rule 
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of  this  section,  where  it  Is  by  implication 
provided  that  exception  to  decision  or  ver- 
dict that  It  Is  not  supported  by  evidence 
may  be  reviewed  on  appeal  from  Judsrment, 
If  appeal  be  taken  within  sixty  days  after 
rendition  of  Judgment. — Steen  v.  Hendy,  107 
Cal.  49,  40  Pac.  21. 

iao.  Same  — nilBB  apdertaklBv  per- 
fects an  appeal,  but  Is  not  part  of  taking: 
In  statutory  sense,  and  hence  fact  that  un- 
dertaklng  on  appeal  was  not  filed  within 
sixty  days  after  rendition  of  Judgment  does 
not  prevent  consideration  of  evidence  where 
notice  of  appeal  was  served  and  filed  within 
such  time. — Perkins  v.  Cooper,  3  Cal.  Unrep. 
279,  24  Pac.  377. 

121.  Same  —  Homeatcad  —  Report  of  ap- 
praUera. — Evidence  can  be  reviewed  on  ap- 
peal from  Jud^rment  conflrmlns  report  of 
appraisers  settlner  aside  homestead,  where 
appeal  was  taken  within  sixty  days.— Es- 
tate of  Crowey,  71  Cal.  SOO,  302.  12  Pac.  2S0. 

133.  Same— Motion —  BvideMC  saeA  on 
hearing  motion  to  Mtiikc  oat  eonplalat  may 

be  reviewed  on  appeal  from  Judgment  taken 
more  than  sixty  days  after  rendition  of 
Judgment — It  beln?  an  intermediate  order, 
and  hence  not  verdict  or  decision  as  used 
in  this  section. — ClilTord  v.  Allman,  S4  Cal. 
528,  531,  24  Pac.  292. 

128.  Same — New  (rial. — Sufficiency  of  evi- 
dence can  not  be  considered  where  appeal 
was  not  taken  within  sixty  days  after  mo- 
tion for  new  trial  was  denied. — Turner  v. 
Reynolds,  gl  Cal.  214,  21S,  22  Pac.  648:  Wise 
T.  Ballon,  129  Cal.  46,  46,  61  Pac.  574. 

134.  Same  —  Noaaalt.  —  Order  on  motion 
for  nonsuit  Is  decision  within  this  section, 
and  iience  sutBclency  of  evidence  to  sustain 
It  will  not  be  considered  unless  appeal  1b 
taken  within  sixty  days. — Miller  v.  Wade. 
87  Cal.  410,  412.  25  Pac.  487. 

12B.  Same — llefnBal  to  adroit  and  take 
■ato  eoaaldrratiou  proper  rvidence.  and  tak- 
ing into  consideration  other  evidence  which 
should  not  have  been  admitted  can  be  con- 
sidered on  appeal,  though  appeal  was  taken 
more  than  sixty  days  after  rendition  of 
Judgment.— McCarthy  v.  Wilson,  146  Cal. 
323,  326,  82  Pac.  243.  See  Packard  v.  Craig, 
114  Cal.  95,  98.  46  Pac.  1033. 

126.  Same — Time  to  appeal — Beidna  to 
ran  from  time  of  aolnal  entry  of  Judgment. 
— Coon  v.  Grand  LodRe.  76  Cal.  354,  18  Pac. 
384.  See  In  matter  Fifteenth  Avenue  Ex- 
tension, 54  Cal.  179. 

See  pars.  1-8,  53.  this  note. 

127.  Time  in  which  to  appeal  from  an 
order  granting  nonsuit  commenced  to  run 
from  the  entry  of  judgment  therein,  and 
where  minute-entry  of  clerk  Is  not  sufficient 
to  amount  to  Judgment  under  section  581, 
ante,  time  to  appeal  does  not  begin  to  run 
until  entry  of  formal  Judgment  of  nonsuit, 
and  hence  appeal  taken  within  six  months 
after  entry  of  such  formal  Judgment  Is  In 
time. — Ferris  v.  Baker,  127  Cal.  620,  623,  69 
Pac.  987. 


128,  Same — JndKinent  la  catered  whea  it 

Is  actually  entered  in  Judgment-book,  and 
rendered  when  It  Is  ordered  by  court. — 
Thomas  v.  Anderson,  66  Cal.  48,  46;  Scharts 
v.  Romer,  81  Cal.  244,  246,  22  Pac.  667. 

12».  Same — Mlnlaterlal  act  of  elcrk  la 
compUlaB  Jadsmcat-roll  Is  not  act  which 
sets  In  motion  limitation,  but  It  Is  entry  of 
Judgment  Itself. — ^Dore  T.  Klumpke,  140  Cal. 
866.  367,  78  Pac.  1064. 

130.  Samc—Notlee  of  rcadltloB  of  Jads- 
meat  la  not  iwqolrcd,  and  appeal  taken 
within  sixty  days  after  notice  of  rendition 
of  judgment  is  Ineffectual  where  more  than 
sixty  days  have  elapsed  since  rendition  of 
Judgment. — Fatjo  v.  Swasey,  111  Cal.  628. 
635.  44  Pac.  225. 

131.  Same— Order  arantlng  aew  trial  does 
not  extend  ruanlna  of  limitation  of  time 
to  appeal  from  Judgment  until  reversal  of 
order,  so  as  to  authorize  an  appeal  more 
than  one  year  after  entry  of  Judgment, 
especially  as  appeal  from  order  granting 
new  trial  operated  to  suspend  functions  of 
such  order. — Henry  v.  Merguire,  111  Cal.  1. 
2,  43  Pac.  887. 

1S2.  Service  before  entry — Filing  after 
entry. — Appeal  being  taken  by  filing  and 
serving  notice  of  appeal,  appeal  Is  not  pre- 
mature where  notice  was  filed  on  day  Judg- 
ment was  entered,  though  served  day  be- 
fore.— Tyrrell  v.  Baldwin,  72  Cal.  192,  193. 
13  Pac.  475. 

Aa  to  appeal  before  entry  being  prema- 
ture, see  pars.  17-19,  this  note. 

18S.  Time  for  appeal — Can  not  be  ca- 
larged  by  anprcme  eoart. — DooUnff  v.  Moore, 
20  Cal.  142,  148. 

An  to  compntatloB  of  time  wttbla  wbleb  to 
appeal,  see  note  49  L.  R.  A.  826.  ^ 

1S4.  UadertakhiK  — Weed  mot  be  iclTea 
wltbln  tine  Ilmltcd^^ectlon  387  of  Prac- 
tice Act  construed  wltl^  section  848  of 
that  act  which  required  undertaking  on 
appeal  to  be  given  within  five  days  of  ser- 
vice of  notice  to  render  It  necessary  that 
undertaking  be  given  within  time  prescribed 
in  order  to  perfect  appeal  as  well  as  giving 
of  notice. — fJlUott  v.  Chapman.  15  Cal.  383, 
384. 

13S.    Vacating  sale — Appeal  from  an  order 

vacating  sale  of  real  estate  of  deceased 
person  taken  before  such  order  had  been  en- 
tered In  record  Is  premature. — Estate  of 
Devlncenzl,  131  Cal.  462,  463,  63  Pac.  72S. 

ISO,  Writ  of  asalataacc — Order  vacotlav 
writ  of  assistance  formerly  granted,  and 
ordering  restoration  of  possession  of  prop- 
erty, might  have  been  appealed  from  within 
sixty  days  after  It  was  entered,  under  this 
section.— Klmple  v.  Superior  Court,  66  Cal. 
136.  137,  4  Pac.  1149. 

As  to  time  to  appeal  from  Jndgraenta  and 
orders  in  probate  proeeedlnga,  see,  post, 
1 1716  and  note. 

Aa  to  nkat  Jadgmenta  and  ordera  are  ap- 
pealable, aee,  post,  t  963  and  note. 
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§940.   APPEAL,  HOW  TAKEN.   An  appeal  is  taken  by  filing  with  the 

clerk  of  the  court  in  which  the  judgment  or  order  appealed  from  is  entered, 

a  notice  stating  the  appeal  from  the  same,  or  some  specific  part  thereof..  . 

History:    Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  336;  by  Code  CommlsBion,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  173,  held  unconstitutional,  see  his- 
tory, §  6  ante;  amendment  approved  May  20,  1921,  Stats,  and  Amdts.  v 
1921,  p.  193.   In  effect  July  29,  1921. 


APPEAL— HOW  TAKEN. 
L  Notice  of  Appeal,  1-120. 

II.  Undebtakjno  on  Appear  121-180, 
L  Notice  op  Appeal. 

1.  Adverse  party — Must  be  served  fritli 

notice  of  appeal. 

2.  Same — Paiture  to  serve  one.  who 

claims  to  be  adverse  party. 

3.  Same—J^arisdietionaL 

4.  Same — Motion  for  dismissal. 

5.  Same — Same — Made  by  whom. 

6.  Same — Waiver  of  service  of  notice. 

7.  Same — Same — Voluntary  appearance. 
8-10.  "Adverse  party" — As  to  generally. 

11.  Same — Immaterial  whether  party  be 

plaintiff,  defendant,  or  intervener. 

12.  Same  —  Record   only  can  bo  ei- 

amined. 

13-  16.  Same — Question  determined  by  rec; 
ord. 

17.  Adverse  parties — Ejcamplea  of  who 

are — Administrator  of  mortgageor, 

18.  Same — All  parties  defendant  on  ap- 

peal by  plaintiff. 

19.  Same — All  parties  interested  in  land 

involved  in-  partition. 

20.  Same  —  Assignee   in   insolvency  of 

mortgageor. 

21.  Same — Assignee  of  purchaser  under 

mortgage  foreclosure. 

22.  Same — Claimant  against  estate, 
23-  26.  Same — Co-defendants, 

27.  Same — Co-defendants  in  ejectment  as 

to  whom  action  was  d'smissed, 

28.  Same — Co-defendant  in  whose  favor 

judgment  had  been  rendered. 

29.  Same  —  Co-defendants  not  served 

with  summons,  and  not  appearing. 

30.  Same — Co-defendants — Morits  of  ap- 

peal will  not  be  gone  into  on  mo- 
tion to  dismiss. 

31.  Same  —  Co-defendants  to  whom  no 

reference  is  made  in  judgment. 

32.  Same — Co-defendants  who  jforo  peti- 

tioners for  highway, 

33.  Same — Creditors  of  estate. 

34-  37.  Same — Defaulting  co-defendants, 

38.  Same — Defaulting  defendants  in  ac- 

tion to  quiet  title. 

39.  Bame — Defaulting  defendants  in  ac- 

tion to  reform  deed. 

40.  Same— Dlstribotee  of  estate. 


41.  Same — Fictitious  defendants. 

42.  Same  —  Foreclosure  of  mortgage  — 

Defaulting  defendant. 

43.  Same — Insolvent — In.  insolvent  pro- 

ceedings. 

44.  Same  —  Same  —  Creditors  named  in 

a  debtor's  schedule. 

45.  Same — Legatees  and  devisees. 

46.  Same  —  Mechanics  '-lien  claimant  in 

mortgage  foreclosure. 

47.  Same — Mechanics '-lien  foreclosure- 

Contractor, 

48.  Same— Mortgagee  in  action  by  mort- 

gageor on  insurance  policy. 

49,  SO.  Same — Mortgageor  and  co-defendant 
who  constructed  building  on  mort- 
gaged premises.  , 
51.  Same — Parties  appearing  at  contest 
of  will  only  need  be  served, 

52, 53.  Same — Parties  to  motion  for  new 
trial. 

54.  Same — Partner  in  action  for <  disso- 

lution of  partnership. 

55.  Same — Partner  in  whose  favor  mo- 

tion for  nonsuit  was  granted. 

56.  Same — Partner  not  served  with  sum- 

mons. 

57.  Same — Partner  who  has  suffered  de- 

fault judgment. 

58.  Same — Persons  sought  to  be  made 

parties  defendant  by  substitution. 

59.  Same — Petitioner  to  have  guardian 

appointed  for  incompetent. 

60.  Same — Purchaser  of  property  from 

executor, 

61.  Same  —  Beceiver  in  insolvency  pro- 

ceedings. 

62.  Alternative  or  new  method  of  appeal 

— As  to  generally. 

63.  Same  —  As  to  notice  under  section 

941b. 

64.  Same — Same — Notice  must  be  served 

on  whom. 

65-  67.  Same — Construction  of — As  to  in- 
tent. 

68.  Appeal  from  specific  part  of  judg- 

ment— Review. 

69.  Appeal  is  taken,  when. 

70.  Construction  of  section — ^In  generaL 
71, 72.  Constrnction  of  notice  of  appeal- 
In  general. 

73.  Dismusal  of  appeal — As  to  hein  not 
served. 


sua 


Digitized  by 


Google 


APPEAL— HQW  TAKBN— 1»  GBNBIIAI.. 


[Pf.  II. 


74.  Idling  of  notice  of  appeal — Is  indis- 
pensable. 

76.  Same — Filed  too  late,  when. 

76.  Same — Stipulation  by  parties  that 

notice  of  appeal  has  been  filed. 

77.  Same— Time  of  filing. 

78-80.  Same  —  Same  —  No  partiealar  time 

after  service  of  notice. 

81.  Same — Waiver  of  filing  of  notice. 

82.  Form  of  notice — Sufficiency  of, 

83.  Insufficiency  of  notice. 

84.  Joint  notice — May  be  given  when. 

85.  Notice  of  entry  of  judgment — De- 

prived of  right,  to  how. 

86.  Same — Incorrect  date  of  entry  ^ven 

— ElFeet  of. 
87-  80.  Notice  of  intention  to  move  for  new 
trial  —  Failure  to  serve  adverse 
party. 

90-  92.  One  notice  is  sufficient. 

93.  Same  —  Including  notice  of  appeal 

from  judgment  in  notice  of  appeal 
from  order. 

94.  Second  notice  of  appeal  —  Is  not 

authorized. 

95.  Service  of  notice — Attorney  of  rec- 

ord of  respondent  nnist  be  served. 

96.  Same  —  Same  —  Personal  service  on 

party — Notice  of  appeal  is  not 
process. 

07.  Same  —  Service  on  defendant  per- 
sonally when  he  has  appeared  by 

attorney. 

08- 100.  Same  —  Service  on  attorney  after 
death  of  parfy. 

101.  Same— In  partition. 

102.  Same  —  In  case  attorney  appeared 

solely  for  purpose  of  motion  to 
vacate  judgment. 

103.  Same — Joining  in  appeal  is  notice. 

104.  Same — "Order  of  service  is  inuna* 

terial." 

106.  Same — ^Proof  of  service. 

100.  Signature — Presumption  of  author- 
ity. 

107.  Same — Attorney  of  record  must  sign. 
luS,  109.  Sufficiency  and  form — In  gencraL 
110-112.  Same— Address. 

113- 116.  Same — Description  of  judgment  or 

order. 

117, 118.  Same — Same — Mistake  in  giving 
dates  of  entry  of  judgment  ana 
order. 

119.  Same — Description  of  order  denying 

new  trial. 

120.  Waiver  of  notice — Stipulation  by  at- 

torney, 

IL  Undertakinq  on  Appeal. 

121.  Alternative  method  of  app«a1 — ^No- 

tice of,  unaccompaniotl  with  un- 
dertaking— Making  up  transcript. 


122.  Deposit  of  money  in  lieu  of  under- 

taking. 

123.  Same — Subetituting  undertaking. 

124- 126.  Failure  to  file  any  undertaking  on 
appeal — May  be  taken  advantage 
of  under  motion  to  dismiss. 

127.  Filing  undertaking — Effect  of. 

128.  Same — What  constitutes  —  Delivery 

of  undertaking  on  appeal  to 
deputy  clerk  after  close  of  office. 

129.  Motibn  to  dismiss — ^What  considered. 
ISO,  131.  Necessity  of — As  to  generally. 

132.  Same — City  is  not  required  to  file. 

133.  Same — County  officer  need  not  give 

undertaking. 

134.  Same  —  School  district  or  board  of 

education  must  give  undertaking. 

135.  Same— State  Is  not  required  to  file 

undertaking. 

136.  Place  of  filing— On  change  of  venue. 

137.  Beference  to  orders  appealed  from — 

On  appeal  from  judgment  and 
order  denying  new  trial. 

138, 130.  Signing — Time  for. 

140.  Same  —  Signing  by  nureties  before 
making  of  order. 

141-146.  Single  undertaking  on  several  ap- 
peals—Which does  not  distinctly 
refer  to  either. 

147- 149.  Same — On  appeal  from  final  judg- 
ment and  from  order  denying  mo- 
tion for  new  trial. 

150.  Same  —  On  appeal  from  judgment 

and  orders  not  appealable. 

151.  Same  —  On  appeal  from  judgment 

and  order  refusing  to  set  aside 
writ  of  assistance. 

152.  Same — On  appeal  from  order  deny- 

ing motion  to  dismiss  action  and 
appeal  from  order  denying  new 
trial. 

153.  Same — On  appeal  from  two  orders. 
164.  Same — On   appeal   from  judgment 

dismissing  action  and  also  from 
order  made  after  judgment. 

155.  Same — On  appeal  from  order  grant- 

ing nonsuit  and  default,  and  from 
judgment. 

156.  Stay  of  execution — Sufficiency  for. 

157.  .Stipulation  —  That  appellant  has  in 

dup  time  given  and  filed  good  and 
sufficient  undertaking. 

158.  Same — Waiving  filing  of  undertak- 
.  ing- 

159-  165.  Time  of  filing— In  general. 

166.  Same — .\fter  time  expired. 

167-  169.  Same — Kxtension  of  time  of  filing 
undertaking. 

170, 171.  Same — Former  rule. 

172.  Same — Piling  undertaking  before  no- 

tice of  appeal  ih  filed. 

173.  Same — Conflict  of  evidence. 
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174.  Same — Service  of  notice  of  appeal  on 

adverse  party. 

175.  Same — Undertaking  filed  before  wr- 

vice  of  notice  of  appeal. 

176.  Same — Where  fifth  day  was  Sunday. 

177.  Same — Several  appeals. 

178.  Same — Where  service  of  notice  of  ap- 

peal is  made  hj  mail. 
179, 180.  Undertaking  to  stay  execution — Eze- 
cuted  under  provisioDS  of  section 
942.  post. 
See,  ante,  |  936  and  note. 

I.  NOTICE  OF  APPEAL. 

1.  Adverse  partr — Hoat  be  iicrred  with 
a«tiec  of  appeal.^ — Brown  v.  Green,  66  Cal. 
221,  3  Pac.  811;  Lancaster  v.  Maxwell,  lOS 
Cal.  <7,  S8.  86  Pac  Kl.  87  Pac.  207;  Estate 
of  Walkerley,  6  Cal.  Unrep.  K,  40  Fao.  IS. 

2.  Same— Pallarc  ts  aervc  oac  who  clalaiB 
to  he  atfTcmc  party  with  notice  of  appeal 
will  not  jaatifjr  dismissal  of  appeal  when 
determination  of  motion  to  dismiss  Involves 
examination  of  entire  record,  and  Inciden- 
tally of  merit,  and  motion  Is  not  made  until 
after  parties  had  filed  their  briefs. — Hiber- 
nla  Sav.  ft  L.  Soe.  v.  Behnke.  118  Cal.  498, 
50  Pac.  6(6. 

S.  Same-^nrladtelloaBl. — ^Where  adverse 
party  was  not  served  with  notice  of  appeal, 
court  had  no  Jurisdiction  to  hear  appeal  even 
as  between  other  parties.— Bstate  of  Scott, 
124  Cal.  671.  674,  B7  Pac  654. 

4.  Same— HotloB  for  dlaatlaaal  of  appeal 
on  grround  that  notice  of  appeal  was  not 
nerved  on  all  adverse  parties  Is  not  pre- 
cluded by  fact  that  case  has  been  previously 
submitted  to  court  for  decision. — Paclflc 
Mut.  L.  Ins.  Co.  V.  Fisher.  106  Cal.  224.  229, 
39  Pac.  768. 

5.  Saaw  —  Same  —  Hade  by  wbom. — Ad- 
verse parties  who  have  not  been  served 
with  notice  of  appeal  may  move  for  dis- 
missal of  appeal  on  suoh  ground,  though 
they  are  not  parties  to  record. — Bullock  y. 
Taylor,  118  Cal.  147,  1S6,  44  Pac  467. 

«.  Same— WalTcr  «(  Krvfec  •t  aottec  of 

nppeal  Is  Ineffective  where  notice  of  appeal 
fs  not  directed  to  such  party. — Hibernia  Sav. 
&  L.  Soc.  V.  Lewis,  111  Cal.  619,  621,  44  Pac. 
17B. 

7.  Same— Same— Vol nntary  appearaace. — 

While  adverse  party  must  neceasarlly  be 
before  court  on  appeal  It  Is  Immaterial 
whether  his  presence  is  by  voluntary  ap- 
pearance or  whether  he  has  been  brought 
there  by  hostile  notice  from  appellant. — 
HfbernIa  Sav.  A  L.  Soc.  Lewis,  111  Cal. 
519,  581,  44  Pac  176. 

&  ■'Ad'verae  party'^— As  to  Kcnerally. — ^An 
"adverse  party"  Is  every  party  whose  inter- 
est In  subject-matter  of  appeal  la  adverse 
to  or  will  be  affected  by  reversal  or  modifi- 
cation of  Judgment  or  order  from  which 
appeal  has  been  taken. — Senter  v.  De  Bernal. 
38  Cal.  637.  640:  Randall  v.  Hunter.  69  Cal. 
80.  82,  10  Pac.  130;  Milllkln  v.  Houghton,  75 
C.  CP.— 186  .a 


Cal-  539,  540.  17  Pac.  641:  Harper  v.  Hlldreth, 
99  Cal.  265.  267.  83  Pac.  1103;  Lancaster  v. 
Maxwell,  103  Cal.  67,  68.  36  Pac  961,  37  Pac. 
207;  Bullock  V.  Taylor,  112  Cal.  147.  149.  4* 
Pac  467;  United  States  v.  Crooks.  116  Cal. 
43.  46.  47  Pac.  870:  Kenney  v.  Parks,  120  Cal. 
22.  24,  52  Pac.  40;  Vincent  v.  Collins.  122 
Cal.  387.  389.  65  Pac.  129;  Mohr  V.  Byrne.  132 
Cal.  250,  251,  64  Pac.  267:  Johnson  v.  Phenlx 
Ins.  Co.,  146  Cal.  671.  675.  80  Pac.  719. 

Aa  to  aggrieved  party,  see,  ante.  3  93S. 
note  pars.  1-82. 

9.  Adverse  party  Is  party  whose  interest 
In  relation  to  subject  of  appeal  Is  In  CQnfllct 
with  reversal  of  order  or  decree  appealed 
from  or  modification  sought  by  appeal. — 
Green  v.  Berge,  105  Cal.  62,  66,  45  Am.  St. 
Rep.  25,  38  Pac.  539. 

10.  That  Judgment  or  order  may  be  used 
aa  evidence  tn  some  collateral  action  or 
proceeding  or  that  its  reversal  may  have 
remote  and  consequential  effect  to  prejudice 
of  one  who  Is  not  party  thereto  does  not 
entitle  such  person  to  be  made  party  on 
appeal. — Estate  of  Ryer,  110  Cal.  556,  660. 
42  Pac.  1082. 

11.  Same— Immnlerlal  wbctber  party  be 
plalntlir,  defendant,  or  latcrrener  as  shown 
by  face  of  record. — Senter  v.  De  Bernal,  38 
Cal.  637.  640;  Lancaster  v.  Maxwell.  103  Cal. 
67,  68,  36  Pac  961,  37  Pac.  207. 

13.    Same— Record  only  eaa  be  examined 

for  purpose  of  ascertaining  who  are  ad- 
verse parties  to  be  served  with  notice  of 
appeal. — In  re  Bullard.  114  Cal.  462,  463.  46 
Pac.  297;  Kenney  v.  Parks,  120  Cal.  22.  24, 
62  Pac.  40:  Mohr  v.  Byrne,  182  Cal.  260,  261, 
64  Pac.  257. — See  Bullock  v.  Taylor,  112  Cal. 
147,  149,  44  Pac.  467. 

13.  Same — (kaeatioa  determined  by  rec- 
ord.— Adverse  party  on  whom  notice  of  ap- 
peal Is  to  be  served  Is  party  who  appears 
by  record  to  be  adverse.  Rule  that  notice 
of  appeal  must  be  served  on  all  parties  that 
would  be  affected  by  reversal  of  order  and 
Judgment  appealed  from  is  to  be  construed 
with  other  rule  that  only  record  can  be 
examined  for  purpose  of  determining  who 
are  adverse  parties. — In  re  Ryer,  110  Cal. 
566,  660,  42  Pac.  1082. 

14.  Whether  party  to  action  is  adverse 
to  appellant  must  be  determined  by  their 
relative  position  on  record  and  averments 
of  pleadings  rather  than  from  manner  in 
which  they  malnfest  their  issues  at  trial, 
or  from  any  presumption  to  be  drawn  from 
tbelr  relation  to  each  other  or  to  aubject- 
matter  of  action  in  matters  outside  action. 
—Harper  v.  Hlldreth,  99  Cat  8«6,  268.  33 
Pac.  1108. 

15.  Record  which  is  to  be  considered  for 
purpose  of  determining  who  are  adverse 
parties  to  be  served  with  notice  of  appeal 
Is  record  of  proceedings  on  which  appeal 
is  taken. — Tn  re  Bullard.  114  Cal.  462.  463. 
46  Pac.  297. 

16.  Mere  fact  that  person  Is  Interested 
In  estate  and  his  name  and  interests  are 
disclosed  on  face  of  record,  does  not  neces- 
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sarlly  render  him  party  to  .cause. — Estate 
V.  McDougald,  143  Cal.  476.  479,  77  Pac.  443. 

17.  Adverse  partica — Examples  of  who 
are — Adinlalatrator  of  mortKaseor,  who  Ifl 

required  by  judgment  foreclosing  mortgage 
to  pay  any  deficiency  over  amount  derived 
from  sale  of  mortgaged  premises,  and  to 
whom  claim  had  been  presented.  Is  an  ad- 
verse party  In  action  to  foreclose  mortgage, 
and  must  be  served  with  notice  of  appeal 
on  appeal  from  Judgment  of  foreclosure  by 
purchaser  of  mortgaged  premises.— Barn- 
hart  V.  Edwards.  Ill  Cal.  428.  430,  44  Pac. 
160. 

18.  Same — All  parties  defendant  on  ap- 
peal by  plaintiff  should  be  served  with  no- 
tice of  appeal  from  order  quashing  execu- 
tion as  to  all  defendants,  though  motion  to 
quash  was  made  by  only  two  defendants.— 
Milllkln  V.  Houghton,  76  Cal.  639,  540,  17 
Pac.  641. 

10.  Same — All  parties  Interested  In  land 
Involved  In  partition  proceedings  are  ad- 
verse parties  to  an  appeal  from  whole  of 
Judgment  In  proceedings,  whether  they  are 
plaintiffs  or  co-defendants  with  appealing 
defendant — Senter  v.  De  Bemal,  38  Cal.  667, 
640. 

aO.  8nm«— Aaslcnec  tn  fauwlvcncy  of 
ntoTtgaKeor  Is  an  adverse  party  to  an  ap- 
peal by  mortgageor,  from  order  directing 
sale  of  mortgaged  premises  in  one  parcel, 
and  from  order  refusing  to  set  aside  sale 
•  and  order  land  resold  in  two  parcels,  and 
on  failure  to  serve  such  assignee  with  no- 
tice of  appeal  It  will  be  dismissed. — ^Vin- 
cent V.  Collins.  122  Cal.  687.  689,  55  Pac 
129. 

21.  Sans^-AsalKBCa  •<  pnrsliaacr  onder 
Hortsnce  torccloanrc,  who  had  intervened 
after  decree  of  sale  has  been  vacated  for 
purpose  of  allowing  amendment  to  com- 
plaint, making  grantee  of  mortgageor 
party.  Is  an  adverse  party  who  must  be 
served  with  notice. — Miller  v.  Richards.  83 
Cal.  663^  664,  26  Pac.  936. 

22.  Same  —  Clalmnnt     against  estate 

whose  claim  Is  contested  by  an  heir  need 
not  be  served  with  notice  of  appeal  from 
settlement  of  account  allowing  such  claim 
where  It  does  not  appear  that  claimant  was 
In  any  respect  party  to  proceedings  from 
which  such  appeal  was  talten. — Estate  of 
Bullard.  114  Cal.  462,  466,  46  Pac.  297. 

28.  Same— Co-dcfendanta.  —  Where  such 
decree  may  be  modified  without  In  any 
manner  affecting  co-defendant  of  appellant, 
failure  to  serve  such  co-defendant  with  no- 
tice of  appeal  will  not  render  appeal  de- 
fective.— Latham  v.  Imb  Angeles,  83  Cal. 
664.  666,  26  Pac.  1116. 

24.  Notice  of  appeal  by  one  of  several 
co-defendants  should  be  served  not  only 
on  plaintiff  but  also  on  non-appealing  co- 
defendants — they  having  an  Interest  In 
Judgment  to  be  effected  by  reversal.— Milll- 
kln v.  Houghton.  76  Cal.  6S9.  640,  17  Pac. 
641. 


25.  When  In  action  to  enforce  lien  on 
real  estate  Judgment  has  been  rendered 
against  several  defendants.  If  effect  of  ap- 
peal from  Judgment  Is  to  establish  that 
there  was.  In  fact,  no  lien  on  which  judg- 
ment could  be  rendered,  reversal  of  Judg- 
ment will  not  Injuriously  affect  other  de- 
fendants, and  therefore  appeal  will  not  be 
dismissed  for  failure  to  serve  them  with 
notice  of  appeal. — ^Warren  v.  Ferguson, 
108  Cal.  536,  B36,  41  Pac.  417. 

26.  In  action  to  recover  note  against  on© 
defendant  and  asking  that  another  defen- 
dant be  directed  to  pay  said  Judgment  out 
of  moneys  owing  to  first  defendant,  such 
defendant  Is  not  adverse  party  to  appeal 
taken,  by  second  defendant -from  Judgment 
directing  her  to  pay  amount  of  Judgment. 
— Mohr  V.  Byrne.  132  Cal.  260,  261,  64  Pac. 
257. 

27.  Same  —  Co-defendnnt>  in  ejeetment 
as  to  whom  action  was  dismissed  are  not 

adverse  parties  to  appeal  by  other  defen- 
dants from  order  dismissing  action  as  to 
appealing  defendants,  hence  notice  of  ap- 
peal need  not  be  served  upon  them. — Hlnkel 
V.  Donohue,  88  Cal.  597,  598,  26  Pac.  374. 

28.  Same — Co-defendant  In  whoac  favor 
jndgment  bad  been  rendered  against  plain- 
tiff for  costs  Is  not  adverse  party  who  must 
be  served  with  notice  of  appeal  by  other 
defendant  on  Judgment  against  him  In 
favor  of  plaintiff. — Oreen  v.  Berge,  106. Cal. 
52,  66,  46  An.  St.  Rep.  26,  68  Pac.  669. 

20.  Same  —  Cn-dcfendania  mot  nerved 
with  snmnnnn.  and  mmt  nppcnring  In  action, 
need  not  be  served  with  notice  of  appeal. — 
Merced  Bank  v.  Rosenthal,  99  Cal.  39,  42, 
31  Pac.  849,  33  Pac.  732;  Clarke  v.  Mohr,  125 
Cal.  640,  643,  58  Pac.  176;  Peck  v.  Agnew. 
126  Cal.  607.  610,  59  Pac.  125;  Nason  v.  John. 
1  Cal.  App.  668,  82  Pac.  566. 

30.  Same — Co-defendnn4s — Hertts  of  ap- 
peal will  not  be  gone  Into  on  motion  to 
dismiss  for  purpose  of  determining  whether 
modification  or  reversal  of  appeal  would 
effect  co-defendant  of  appellant,  who  was 
not  served  with  notice  of  appeal. — Latham 
V.  Los  Angeles,  83  Cal.  664,  565,  23  Pac.  1116. 

51.  Same  Co-defendnnts  to  whom  no 
reference  Is  made  la  Jadgment.  In  an  action 
on  contract  of  guaranty  executed  by  de- 
fendant. Is  not  an  adverse  party  to  an  ap- 
peal by  his  co-defendant,  there  having  been 
no  trial  or  determination  of  claim  against 
him  or  of  his  defense  thereto. — French  t. 
McCarthy,  110  Cal.  12,  13,  46  Pac.  602. 

52.  Same— Co-dcfendantn  wka  wcm  p«tl- 
tionen  for  highway  are  adverse  parties  to 

appeal  from  Judgment  condemning  right  of 
way  across  land  of  appellant,  which  judg- 
ment also  condemned  right  of  way  across 
their  own  land,  and  should  be  served  with 
notice  of  appeal,  since  they  are  Interested 
In  having  Judgment  sustained  for  condem- 
nation of  whole  distance.  If  In  not  having 
It  reversed  as  to  land  of  appellant. — Butta 
Co.  T.  Boydstun,  68  Cal.  189.  100,  6  Pac.  866. 
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33.  sWm« — Creditor*  of  estate  who  have 
not  objected  to  an  order  directing  payment 
of  dividend  on  clalma  reported,  are  adverse 
parties  who  must  be  served  with  notice  of 
appeal  trom  such  order. — Estate  of  Mc- 
Donald.  148  Cel.  47«,  479.  77  Pac.  443. 

34.  Same  —  Defaaltlnv   eo-defendanta  ts 

not  adverse  party  so  as  to  require  service 
of  notice  of  appeal  on  him. — McKeany  t. 
Black  (CBl.'Oet.  7,  1896),  46  Pac.  381.  Bee 
RandaU  v.  Hunter,  69  Cal.  80,  82.  10  Pac. 
130:  French  v.  McCarthy,  110  Cal.  18,  13, 
42  Pac.  302. 

36.    Thotigrh  defendant  has  not  appeared 

In  action,  but  has  been  properly  made  party 
to  It,  notice  of  appeal  must  be  served  on 
him  if  he  Is  adverse  party, — Johnson  v. 
Phenijt  Ins.  Co.,  146  Cal.  671,  676,  80  Pac. 
719;  distinsulshlng  Clarice  v.  Mohr,  126 
Cal.  640,  68  Pac.  176,  where  parties  did  not 
appear  to  have  been  parties  to  record. 

36.  Defaulting'  defendants  are  not  ad- 
verse parties  to  other  defendants  where 
there  Is  no  Joint  relation  alleged  between 
defendants  and  judgment  against  each  is 
several  and  Independent.— Kenney  v.  Parks, 
ISO  Cal.  32,  24,  52  Pac.  40. 

37.  Defaulting  defendants  whose  right 
would  be  Injuriously  affected  by  appeal  by 
other  defaulting  defendants  must  be  served 
with  notice  of  appeal. — Bowering  v,  Adams, 
126  Cal.  865,  666,  69  Pac.  134. 

38.  Same — DefaHltIng  defcadanta  In  ae- 
tira  to  qslet  tUlc  are  not  adverse  parties 
to  answering  defendants,  since  Judgment  in 
favor  of  plaintiff,  quieting  her  title  and 
giving  her  right  of  possession  to  lands  de- 
scribed, as  against  defaulting  defendant, 
could  not  be  affected  by  its  reversal  at 
Instance  of  defendants  who  have  appealed. 
— Kenney  v.  Parks,  120  Cal.  22,  24,  52  Pac. 
40. 

89.  Same— ItetanltlBK  dcfeadaata  In  ae- 
tlOB  to  Tcfona  deed  can  not  be  said  to  be 
Injured  by  reversal  of  Judgment  reforming 
such  deed  on  appeal  by  other  defendant. — 
Kenney  v.  Parks,  120  Cal.  22,  24,  52  Pac.  40. 

40.  Same— DtetrlbHtce  of  eslate.— Appeal 
for  decree  of  distribution  taken  with  ap- 
peal from  order  settling  account  of  execu- 
tor will  not  be  dismissed  for  failure  to 
serve  one  of  distributees  with  notice  of 
appeal,  where  appeal  from  order  settling 
account  was  served  on  executor  and  re- 
versal Of  atich  order  necessarily  affected 
decree  of  distribution. — Estate  of  Delaiiey, 
110  Cal.  663,  667,  42  Pac.  981. 

41.  Same  —  Ptetltlona  defeadaata  who 
were  not  served  with  process  and  who  did 
not  appear  need  not  be  served  with  notice 
of  appeal. — Benson  v.  Bunting.  127  Cal.  532, 
638,  78  Am.  St.  Rep.  81.  59  Pac.  991. 

42.  Same — Foreeloaare  of  mortsage — De- 
faalttng  defendant.  —  Defendants  who  by 
default  have  admitted  that  their  claim  to 
mortgaged  premises  was  Inferior  to  that 
of  plaintiff,  are  not  adverM  parties  in  ap- 
peal by  mortgageor  from  judgment  In  favor 


of  plaliitifT  foreclosing  mortgage.— Boub  v. 
Hall,  107  Cal.  160,  161,  40  Pac.  117. 

43.  Same— Insolvent— In  Insolvency  pro- 
ceedings Is  an  adverse  party  to  an  appeal 
taken  from  Judgment  on  demurrer  filed  by 
intervening  creditors  against  the  petition 
of  creditor  to  have  such  Insolvent  declared 
insolvent,  since  If  the  Judgment  Is  reversed 
Judgment  against  such  Insolvent  will  be 
entered  Instead  of  one  in  his  favor. — In 
matter  Castle  Dome  Min.  &  S.  Co.,  79  Cal. 
246,  249,  21  Pac.  746. 

44.  Same— Same— Creditors  named  In  a 
debtor's  acbedale  who  have  not  tiled  their 
claims,  or  appeared  In  insolvency  proceed- 
ings, are  not  parties  on  whom  notice  of 
appeal  from  the  order  adjudicating  the 
petitioner  to  be  an  Insolvent  taken  by  one 
creditor  need  be  served. — In  matter  Chope, 
112  Gal.  630.  688,  44  Pac.  1066.  See  Chlnette 
V.  Conklln,  105  Cal.  466.  88  Pac  1107. 

4B.  Sami^Itegatcea  aad  devlscca  under 
a  will  are  adverse  parties  who  must  be 

served  with  notice  of  appeal  from  an  order 
admitting  will  to  probate. — Estate  of  Scott, 
124  Cal.  671,  674,  67  Pac.  654. 

46.  Same  —  Heehaalea'-llea  elalmaat  la 
mortaage  foreclosnre  proceedings  to  whom 
proceeds  of  mortgaged  premises  were  di- 
rected to  be  paid  after  payment  of  amount 
of  mortgage  Is  adverse  party  who  must  be 
served  with  notice  of  appeal. — Hlbernla 
Sav.  A  L.  Soc.  v.  Lewis,  111  Cal.  519,  621,  44 ' 
Pac,  176. 

47.  Same— Meehaalca'-llen  foreeloawrc  — 
Contractor  Is  adverse  party  In  appeal  on 
Judgment  foreclosing  mechanics'  llen<  for 
materials  furnished  to  contractor,  which 
Judgment  directed  sale  of  premises  and  any 
deficiency  to  be  entered  against  such  con- 
tractor.— I.anca8ter  v.  Maxwell,  103  Cal.  67, 
68,  36  Pac.  961,  37  Pac.  207. 

48.  Same— Mortgagee  In  action  by  mort- 
gageor on  iBsnrnnce  poller  In  whose  favor 
Judgment  against  an  Insurance  company  Is 
rendered  directing  that  portion  of  amount 
recovered  should  be  paid,  is  an  adverse 
party  to  appeal  by  insurance  company. — 
Johnson  v.  Phenlx  Ins.  Co.,  146  Cal.  671,  576, 
80  Pac.  719. 

49.  Same — Mortgageor  and  co-dcfeadaat 
who  coastmcled  bnfldlng  on  mortgaged 
premlne*  are  adverse  parties  to  an  appeal 
by  mortgagee  from  decision  adjudging  me- 
chanics'-llen  claimants  priority  in  payment 
from  proceeds  of  sale  of  mortgaged  prem- 
ises where  decree  provided  for  deficiency 
Judgment,  as  in  such  case  liability  for  defi- 
ciency judgment  might  be  affected  by  re- 
versal of  Judgment. — Pacific  Mut.  L.  Ins. 
Co.  v.  Fisher,  106  Cal.  224.  230,  39  Pac.  7SS, 

60.  Mortgageor  and  co-defendant  who 
constructed  building  on  mortgaged  prem- 
ises are  not  adverse  parties  to  be  served 
with  notice  of  appeal  on  an  appeal  by 
mortgagee  from  Judgment  awarding  me- 
chanics'-lien  against  such  property. — Pa- 
cific Mut.  U  Ins.  Co.  T.  FlBher,  106  Cal.  224. 
231,  89  Fao.  768. 
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B1.  Sam*— P«rtl«a  appearlnK  ■!  oontot 
0l  will  omly  B«ed  be  Mrved  with  notice  of 
appeal  from  order  admitting  will  to  pro- 
bate to  give  Jurifldfctfon  of  appeal. — Estate 
of  Scott,  124  Cal.  671.  e74,  67  Pac.  664. 

B2.    Same-^attln   to   aiotloB    for  aew 

trial  are  only  necessary  parties  to  appeal 
from  order  denying  It. — Herrlman  v.  Men- 
y.lea.  115  Cal.  16,  25,  56  Am.  8t.  Rep.  82.  36 
L.  R.  A  SIS.  44  Pac.  660,  46  Pac.  730.  See 
Watson  V.  Sutro.  77  Cal.  <09,  612,  20  Pac. 
88:  IQ  re  Ryar,  110  Cal.  fi66,  S60,  42  Pac 
1082;  Barnhart  t.  Edwards.  Ill  Cal.  428, 
431.'  44  Pac.  IfO;  Johnson  V.  Phenlx  Ini.  Co., 
146  CaL  671,  B7fi,  80  Pac  718. 

63.  Hence  notice  of  appeal  need  not  be 
served  on  co-defendant  who  was  not  party 
to  motion  for  new  trial. — Barnhart  V.  Ed- 
wards. Ill  Cal.  428,  431,  44  Pac.  160;  John- 
son V.  Phenlx  Ins.  Co.,  146  Cal.  671,  676,  80 
Pac.  718. 

S4.  Same-  Partagr  la  action  (or  dUaoln- 
ItoB  ot  partnerablp  and  to  determine  rlphta 
of  partners  to  land  claimed  by  defendant 
partner  to  which  other  persons  claimed  In- 
terest, is  adverse  party  to  an  appeal  from 
order  dismissing  action  as  to  such  other 
parties  and  to  land,  and  must  be  served 
with  notice  of  appeal  from  such  order.— 
Harper  t.  Htldreth.  18  CaL  866,  868,  88  Pae. 
1108. 

BB.  Saaie — ^PaitaCv  In  whoac  favor  ai*- 
tlea  far  aoaavlt  waa  vraatcd  are  adverse 
parties  on  appeal  by  other  partner  from 

Judgment,  on  ground  of  error  in  granting 
motion  of  nonsuit,  and  must  be  served  with 
notice  of  appeal. — Bultoclc  v.  Taylor,  142 
Cal.  147,  149.  44  Pac.  167. 

06.  Saine~-Partacr  not  acrved  with  mnn- 
moDS  In  action  against  partnership  to  fore- 
close mortgage  given  by  one  of  partners 
and  his  wife  Is  not  an  adverse  party,  and 
hence  notice  of  appeal  from  Judgment  fore- 
closing mortgaffe  need  not  be  served  on 
him. — Sferced  Bank  v.  Rosenthal.  99  Cal.  39, 
42,  31  Pac.  849,  S3  Pac.  782. 

07.  Same — Fartaer  who  has  anffrrcd  de- 
fault Judgment  to  be  taken  against  him  In 
an  action  on  partnership  note  la  not  an 
adverse  party  who  must  be  served  with  no- 
tice of  appeal  taken  by  his  partner  from 
Judgment  against  him  on  trial. — Randall  v. 
Hunter.  «9  Cal.  80,  82,  10  Pac.  180. 

S8,  Same  — PcraouB  ■ought  to  be  made 
parties  defendant  by  substltotlon  are  ad- 
verse parties  on  appeal  from  Judgment  by 
default  taken  after  motion  to  Bubstitute 
such  persons  had  been  denied — only  object 
of  9ppeal  being  to  reverse  ruling  of  court 
denying  motion  to  substitute  parties  as  de- 
fendants.— ^Toy  T.  San  Francisco  ft  8.  R  R. 
Co.,  76  Cal.  648.  643,  17  Pae.  700. 

SB.  Same  —  Petlttoner  to  have  icaardlan 
appointed  for  Incompetent  Is  not  an  adverse 

party,  but  notice  of  appeal  must  be  served 
where  she  has  consented  to  denial  of  her 
petition  asking  that  she  be  appointed 
guardian   and   that   others   be  appointed 


ffuardlan  In  her  stead. — Estate  of  SuUlTan, 
143  Cal.  408,  466,  77  Pac.  .  168. 

a*.  SaaM!  —  PmduuMS  at  prap€»ty  firam 
eaeentor  le  adverse  party  to  appeal  by  heir 

from  order  confirming  such  sale  and  must 
be  served  with  notice  thereof. — ^Estate  of 
Bell,  126  CaL  530,  58  Pac.  163. 

61,  Same  —  Receiver  In  Insolvency  pro- 
ceedtnga  Is  not  adverse  party  and  need  not 
be  served  with  notice  of  appeal  from  order 
adjudicating  petitioner  to  be  insolvent 
taken  by  one  of  creditors,  and  hence  ser- 
vice on  Insolvent  is  sulIlcienL — In  natter 
Chope,  112  Cal.  680,  682,  44  Pac  1066. 

As  to  parties  on  appeal,  see  note  7  Lb  R.  A. 
281. 

62.  Alternative  or  new  method  af  ap- 
peal— As  to  cenemny.f — Where  the  appeal 
from  a  Judgment  is  taken  within  sixty 
days  after  rendition  and  entry,  the  suffi- 
ciency of  the  evidence  may  be  reviewed  as 
effectually  as  upon  an  appeal  from  the 
order  refusing  a  new  trial.  And  this  Is  so 
whether  the  appeal  is  taken  under  this 
section  or  under  the  method  prescribed  by 
sections  941a,  941b,  and  941c,  post. — Cortel- 
you  V.  Imperial  Land  Co..  1S8  CaL  14,  184 
Pac.  981. 

As  to  alternative  or  new  method  of  ap- 
peal, see,  post.  It  941a-941c.  968a-963c  and 
notes. 

6S.    Same  —  As  to  notice  nndw  section 

Mlb.— Under  section  941b,  post,  the  flllng 
of  a  notice  of  appeal,  stating  all  that  Is 
specifically  mentioned  In  the  section  as 
parts  of  such  notice,  will  constitute  a  valid 
appeal  as  to  all  the  other  parties  to  the 
action,  if  there  Is  sufflclent  In  the  notice 
to  Identify  the  appellant;  It  Is  unnecessary 
to  name  all  the  adverse  parties  as  such  in 
the  notice,  and  the  mere  mention  of  some 
of  them  as  adverse  parties  does  not  vitiate 
the  appeal  as  to  the  others. — Southern  Pac. 
Co.  V.  Superior  Court,  167  CaL  260.  139 
Pac.  69. 

64.  Same— Same— Nollce  mast  be  served 

OB  whom. — An  attempt  to  appeal  nnder 
this  section  Is  Ineffectual  and  Invalid  un- 
less the  notice  was  served  on  all  the  par- 
ties to  the  action.  It  was  the  extreme 
technicality  prevailing  under  this  section 
and  the  frequent  dismissal  of  appeals  re- 
sulting therefrom  that  caused  the  enact- 
ment of  sections  941a,  941b,  and  941c  post. 
This  section  does  not  prescribe  the  form 
of  notice  except  that  In  an  appeal  from  a 
Judgment  or  order  It  must  be  "a  notice 
staling  the  appeal  from  the  same,  or  80m<> 
specific  part  thereof."  No  formal  address 
was  required. — Southern  Pac.  Co.  v.  Su  - 
perlor  Court,  167  Cal.  250.  139  Pac.  69. 

65.  Same — ConatrBcttoB  of — As  to  Intent. 
— Sections  941a,  941b,  and  941c,  post,  pro- 
viding en  alternative  mode  of  practice  for 
taking  an  appeal,  evince  an  Intent  to  es- 
tablish a  more  liberal  rule  than  formerly 
prevailed  and  to  regard  substance  rather 
than  form. — Southern  Pac.  Co.  t.  Superior 
Court,  167  Cat.  260.  139  Pac.  69. 
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66.  The  main  denl^n  of  section  9'llb,  post, 
in  provldlner  that  the  notice  of  appeal  need 
not  ba  served  upon  any  of  the  parties,  or 
their  attorneys,  bat  "when  flied  within  the 
time  herein  spaclfled*  It  ahall,  without 
further  action."  transfer  the  cause  to  the 
higher  court  for  determination.  Is  to  compel 
the  prevalUns  parties  to  loolc  to  the  flies 
to  ascertain  whether  or  not  an  appeal  has 
been  taken  and  to  avoid  the  necessity  pre- 
viously Imposed  upon  the  appellant  of  de- 
termining which  of  the  parties  were  ad- 
verse parties  to  him  upon  his  proposed  ap- 
peal, and  of  flndlnff  them  and  serving  upon 
them  the  required  notice,  at  the  peril  of 
losing  his  appeal  if  he  made  a  mistake  In 
bis  endeavor  to  do  so.  The  expression  of 
certain  things  to  be  stated  In  the  notice  Im- 
plies that  other  things  are  not  regarded  as 
essential. — Southern  Pac.  Co,  v.  Superior 
Court.  167  CaL  »0,  1S9  Pac.  69. 

ST.  Under  the  new  method  of  appeal, 
the  mere  flHng  of  the  notice  of  appeal,  in  a 
proper  manner,  operates  ipso  facto  to  per- 
fect the  appeal,  and  a  failure  to  serve  the 
notice  or  give  a  cost  bond,  -or  an  error  In 
attempting  to  do  so,  which  might  have  been 
Fatal  to  the  appeal  under  the  old  method, 
may  be  treated  as  a  matter  of  no  legal 
consequence. — Jaques  v.  Tuba  County  Su- 
pervisors, Z2  Cal.  App.  627,  13S  Pac.  686. 

•8.  Appeal  from  «peellle  part  of  Jndg- 
mcBt—Revlcw. — Where  the  appeal  Is  from 
a  specific  part  of  the  judgment  only  the 
appellate  court  will  ordinarily  review  only 
the  part  appealed  from,  leaving  all  the 
other  parts  of  the  Judgment  In  full  force. 
Such  an  appeal  confers  no  Jurisdiction  to 
review  any  part  of  the  Judgment  except 
that  to  which  the  appeal  Is  directed. — Gan- 
ahl  I^umber  Co.  v.  Welnavelg,  168  Cal.  664, 
14S  Pac.  loss. 

6ft.  Appeal  is  taken,  whca  notice  of  ap- 
peal Is  served  and  Died. — -Perkins  v.  Cooper, 
3  Cal.  Unrep.  179,  24  Pac.  877. 

TO.    CaDstmetlea  of  aeetloib— In  general. 

— An  order  appointing  an  executor  or  ad- 
ministrator Is  one  of  such  character  that 
its  effect  Is  stayed  by  the  taking  of  an  ap- 
peal, and  the  filing  of  a  three- bund  red -dol- 
lar bond  under  section  941,  post. — Estate  of 
Stough,  178  Cal.  638,  161  Pac.  1. 

71.  CoMtnietioa  of  aotlcc  of  appeal— la 
VCBcrak— A  liberal  rule  of  construction 
must  be  applied  to  notices  of  appeal  in  or- 
der to  effectuate  the  rights  of  the  parties  to 
an  appeal — Hoplclns  v.  Sanderson,  29  Cal. 
App.  S6S,  16t  Fae.  1064. 

72.  Where  Judgment  for  the  full  amount 
claimed  Is  recovered  against  one  defendant, 
and  for  a  portion  only  of  the  claim  against 
two  other  defendants,  the  first  defendant 
Is  not  an  adverse  party  requiring  notice  of 
an  appeal  by  the  two  defendants. — Wilson 
V.  Shea,  29  Cal.  App.  788,  157  Pac.  S43. 

TS^  Dlsailssal  of  appeal — A«  to  heir*  not 
•CWC4I  will  not  affect  rlffht  to  appeal  from 


decree  of  distribution,  as  right  of  each 
distributee  Is  several  and  independent  of 
right  of  others. — Estate  of  Penderyast,  143 
Cat.  135,  189,  76  Pac.  962. 

As  to  right  of  county  elerk  to  reqaire 
parmenl  of  fees  before  Blins  aotlce  of  ap- 

peal,  see  Kerr's  Cye.  Pol.  Code,  2d  ed.,  S  4332 

and  note. 

74.  Filing  of  aotlcc  of  appeal — Is  Indlx. 
pensable  In  order  to  give  appellate  court 
Jurisdiction  of  case. — Bonds  v.  Hickman,  29 
Cal.  460,  468. 

As  to  amendment  of  notice  of  appeal*  aee, 

ante,  g  473  and  note. 

76.  Same— Filed  too  late,  whea. — A  no- 
tice of  an  appeal  filed  about  eighty  daya 
after  order  became  effective  comes  too  late 
and  will  be  dismissed. — Taber  v.  Bailey,  22 
Cal.  App.  617,  136  Pac.  976. 

7tf.  Same— Stlpnlatlon  by  parlies  that  no- 
tice of  appeal  has  been  flled  is  binding  on 
them,  so  far  as  appellate  court  Is  concerned. 
— Bonds  v.  Hickman,  29  Cal.  460,  463. 

T7.  Same — ^Tlmc  of  flllng. — Rule  of  Prac- 
tice Act  section  SST  Is  changed  by  this 
section  so  as  not  to  require  flllnff  of  notice 
of  appeal  before  service,  but  notice  of  ap- 
peal may  be  served  and  undertaking  flIed 
before  notice  of  appeal  Is  filed. — Hewes  v. 
Carvllle  Mfg.  Co.,  62  Cal.  616,  617;  Robin- 
son V.  Templar  L>odge,  114  Cal.  41,  46  Pac. 
99S.    See  Boyd  v.  Burrel,  60  Cal.  280,  281. 

78.  Same— Same— No  partlcniar  time  af- 
ter aervlce  of  notice  of  appeal  Is  prescribed 
in  which  such  notice  must  be  filed. — San 
Francisco  U  A  C.  Co.  v.  State,  141  Cal.  3S4. 
367,  74  Pac.  1047.  See  Oalloway  v.  Rouse, 
68  Cal.  180;  Noonan  v.  Nunan,  76  Cal,  44.  18 
Pac.  98;  Robinson  v.  Templar  Lodge,  114 
Cal.  41,  4S  Pac.  998. 

79.  Filing  notice  of  appeal  eleven  days 
after  service  of  notice  is  not  too  late  where 
It  was  filed  within  six  months  after  entry  of 
Judgment. — San  Francisco  L.  ft  C.  Co.  v. 
SUte,  141  Cal.  8B4,  SE7,  74  Pac.  1047. 

80.  Where  notice  of  appeal  and  under- 
taking were  filed  within  three  days  after 
service  of  notice,  appeal  was  effectual. — 
Galloway  v.  Rouse,  63  Cal.  280. 

81.  Same — ^Waiver  of  filing  of  notice  of 
appeal  by  stipulation  of  parties  Is  not 
equivalent  to  filing  of  notice  for  consent; 
though  it  may  waive  error,  it  can  not  con- 
fer Jurisdiction. — Bonds  v.  Hickman,  29  Cal. 
460,  463. 

62.  Form  of  notice — Snaeteney  of,^ — A 
notice  of  appeal  stating  that  the  plaintiff 
appeals  "from  the  Judgment  of  nonsuit  and 
dismissal  therein  entered  in  said  superior 
court  on  the  eighteenth  day  of  January, 
1912,"  Is  not  subject  to  the  objection  that 
the  appeal  is  thereby  taken  from  the  ruling 
granting  the  nonsuit,  and  not  from  the  final 
Judgment,  where  the  Judgment  was  In  fact 
rendered  on  such  date,  although  not  en- 
tered In  the  minutes  until  Febmarr  K*  1911. 
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—Wilson  V.  Union  Iron  Works  Drydock,  167 
Cal.  539.  140  Pac.  260. 


As  to  tanifllfileBCT'  of  nottra  of  appeal,  see . 

par.  83. 

A«  to  «QfncleBcy  and  form  of  notice  oa 
appeal,  see  pars.  108-119,  this  note. 

83.  laenflleleacr  of  aotlee.— A  notice  of 
appeal  from  a  Judgment  which  states  that 
a  plaintiff  "deslrea  and  Intends  to  appeal" 
from  the  Judgment,  and  that  he  "has  ap- 
pealed therefrom."  and  which  closes  by  re- 
questing that  a  transcript  of  the  testimony, 
etc..  be  made  up  and  prepared.  Is  not  a  suffl- 
clent  notice  of  appeal.— Oxford  t.  Imperial 
Southslde  Water  Co.,  a*  Cal.  App.  1.  166  Pac. 
1023,  applying  the  rule  laid  down  In  Estate 
of  Faber,  168  Cal.  491.  143  Pac.  737. 

AO  to  fona  aad  «m«cI*bct  of  aotlee  of 
appeal,  see  par.  82,  this  note. 

84.  Joint  aotlee— May  be  alvea  wfcen.— 
Plaintiff  and  defendant  who  are  Joint  de- 
fendants In  eroBS-complaint  may  give  Joint 
notice  of  appeal.— Downing  v.  Rademacher, 
136  Cal.  6*73,  674,  69  Pac.  415. 

85.  Notice  of  entry  of  JndBineBt  —  De- 
prfved  of  riafc*  to  how.— In  order  to  deprive 
an  appellant  of  his  right  to  written  notice 
of  the  entry  of  an  order  or  Judgment,  there 
must  be  facta  of  record  clearly  Indicating 
a  waiver  of  such  notice.— Hughes  Mfg.  ft 
Lumber  Co.  v.  Elliott,  167  Cal.  494,  140  Pac. 
17. 

89.  Same— laeorreet  dale  of  ea*»y  Bl»en 
_BCeet  of^The  eiving  of  an  Incorrect 
date  of  the  entry  of  Judgment  In  the  notice 
oran  appeal  therefrom  does  not  Invalidate 
the  appeal,  where  It  is  made  to  appear  that 
but  one  such  judgment  was  entered  in  the 
case.— Wilson  v.  Union  Iron  Works  Dry- 
dock,  167  Cal.  639,  140  Pac.  250. 

8T.    Notice  of  Intention  to  move  for  new 

trUI  Fallnre  to  eerve  «dv«r»e  party  with 

notice  of  Intention  to  move  for  new  trial 
Is  not  reason  for  dismissal  of  appeal  on 
ground  that  court  has  not  acquired  Juris- 
diction to  hear  It.— Johnson  v.  Phenix  Ins. 
Co  146  Cal.  B71,  676.  SO  Pac.  719.  See  In  re 
Byer,  110  CaL  666,  6S9.  42  PaC.  1082. 

S8.  Want  of  service  of  notice  of  Inten- 
tion to  move  for  new  trial  Is  not  ground  to 
dismiss  appeal  from  order  denying  new 
trial.— Sutter  Co.  V.  Tlsdale.  128  Cal.  180.  60 
Pao.  767. 

8f.  Whether  other  parties  should  have 
been  made  parties  to  motion  for  new  trial  is 
not  Involved  on  section  to  dismiss  appeal. — 
Watson  V.  Sutro,  77  Cal.  609.  612,  20  Pac.  88. 

90.  One  notice  Is  sDlilclent  for  taking  ap- 
peal from  Judgment  and  order  subsequent 
to  Judgment.— People  v.  Center.  61  Cal.  190, 
196. 

91.  Notice  of  appeal  from  order  from  pay- 
ment of  alimony  la  none  the  less  sufficient 
because  notice  of  Judgment  between  same 
partlM  in  same  case  is  embraced  In  same 
Kapor^haron  v.  Sharon,  6«  Cal.  828.  328, 

339.  8  P*0.  187. 
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92.  Notice  of  appeal  from  order  directing 
payment  of  alimony  and  from  Judgment  In 
divorce  proceedings  Is  not  rendered  Inauffl- 
clent  by  containing  paragraph  stating  that 
on  appeal  from  Judgment  court  will  be 
asked  to  review  and  set  aside  order  for 
payment  of  alimony  heretofore  entered — 
such  paragraph  being  surplusage. — Sharon 
V.  Sharon,  68  Cal.  826,  328.  829,  9  Pac.  187. 


93.  Same  —  InelodiuB  notice  of  appeal 
from  Jndsment  in  notice  of  appeal  from  or- 
der denying  new  trial  has  no  effect,  either 
as  original  appeal  or  to  Impair  one  pending 
from  Judgment. — ^Woodslde  v.  Hewel.  107 
Cal.  141,  148,  40  Pac.  103. 

M.  Second  notlec  of  appeal— la  aot  an. 
tboriscd  though  sureties  on  first  undertak- 
ing failed  to  Justify,  such  failure  not  ren- 
dering appeal  Ineffectual  or  taking  from 
supreme  court  Its  Jurisdiction  of  cause. — 
Tompkins  v.  Montgomery.  116  Cal.  180.  128, 
47  Pac.  1006. 

86.  acrvlce  of  aotlee— Attorney  of  ree- 
ord  of  reopoikdeat  amat  bo  served  where  he 
has  appeared .  by  attorney. — Abrahms  v. 
Stokes.  39  Cal.  150,  161;  Whittle  v.  Renner. 
55  Cal.  395;  Jones  v.  McGarvey.  6  Cal.  Unrep. 
277,  66  Pac.  896;  Estate  of  Nelson,  128  Cal. 
348,  244,  60  Pac.  778. 

As  to  scrvlec  of  all  papers,  execpt  proceso 
and  papers  to  brias  party  (ato  contempt,  t« 
be  made  on  attoracy  of  record,  see,  post, 
S  1016  and  note. 

As  to  cxteBRloB  of  time  after  flllas  notice 
of  aM>eal.  by  reason  of  service  by  mail,  see. 
post,  !  1013  and  note. 

Am  to  service  of  aotlec  of  appeal  aad  proof 
of  service,  see,  post,  i  1011  and  note. 

As  to  service  af  notlec  of  appeal  by  mail, 
see.  post,  91 1013,  1016  and  notes. 

As  to  ssacieacy  of  servlee  of  notlec  of 
appeal  on  attoracy  for  adversa  parties,  see, 
post,  B  1011  and  note. 

96.  9aaie  —  Same  —  Personal  service  on 
party— Notlec  of  appeal  Is  not  proeesa  re- 
quiring personal  service  for  purpose  of 
bringing  respondent  before  court,  but  is 
declaration  of  Intention  to  take  further 
proceedings  In  the  pending  cause. — Estate 
of  Nelson,  128  Cal.  242.  244.  60  Pac.  772. 

97.  Same— Ser«-lce  on  defendant  person- 
ally when  be  bas  appeared  by  attorney  is 
Insufficient. — Jones  v.  McQarvey,  6  Cal.  Un- 
rep. 277,  66  Pac.  886. 

98.  Same  —  Service  an  attorney  after 
death  of  party  Is  Ineffective  to.  constitute 
appeal. — Pedlar  v.  Stroud,  116  Cal.  461,  462, 
48  Pac.  371.  See  Moyle  v.  Landers.  78  Cal. 
99.  107,  12  Am.  St.  Rep.  22.  20  Pac.  241. 

99.  Appeal  will  be  dismissed  unless  con- 
duct of  respondents'  representative  should 
estop  them  from  relying  on  such .  defective 
service. — Moyle  v.  I<anders,  78  Cat.  99,  107, 
12  Am.  St.  Rep.  22,  20  Pac.  241. 

100.  Service  of  notice  of  appeal,  on  attor- 
ney of  administrator  after  his  drath  is  of 
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no  aval).— Estate  of  Turner,  189  Cal.  85,  86, 

72  Pac.  718. 

101.  Saine — In  partition. — Service  of  no- 
tice of  appeal  In  partition  proceedings  on 
attorney  of  record  of  party  is  good  though 
such  party  died  before  service  of  such  no- 
tice.—Lacoste  V.  Bsstland.  117  Cal.  678,  680, 
48  Pac  1040. 

lOa.  Suic  —  la  esM  attoraer  appeaTed 
aolclr  for  parpoae  of  motloa  *•  vacate  Jnds- 
neat  where  affidavit  showed  motton  was 
really  for  relief  on  ground  of  excueable 
neglect,  he  may  be  served  with  notice  of 
appeal,  and  such  service  Is  eufflcient  ap- 
pearance, although  termed  special,  being  In 
fact  general. — Thompson  v,  Alford,  128  Cal. 
227,  229,  60  Pac.  686. 

103.  Same — Jainlag  in  appeal  U  notice. — 
Joint  appeal  by  city  and  private  corporation 
In  which  no  undertaking  was  filed,  will  be 
dismissed  as  to  such  oorporation,  but  not  as 
to  city,  as  by  Joining  with  city  In  giving 
notice  of  appeal  purposes  of  notice  were 
fully  accomplished  and  the  situation  Is 
equivalent  to  appeal  by  city  and  notice  of 
appeal  duly  served  on  corporation. — ^Meyers 
V.  San  Diego.  180  Cal.  60.  61,  62  Fac.  211. 

104.  Same — ''Order  at  eerrlce  !■  Imma- 
terial" is  equivalent  of  "whether  service 
precedes  or  follows  filing  of  notice  Is  Im- 
material."— Boyd  v.  Burrel,  60  Cal.  280.  281. 
See  Hewes  v.  CarvlUe  Mfg.  Co.,  62  Cal.  616, 
617;  Robinson  V.  Templar  Lodge,  114  Cal.  41, 
45  Pac.  998. 

As  to  lime  (or  Kervlce  of  notice  af  appeal, 
see^  ante,  !  939  and  note. 

105.  Same  —  Proof  of  kcrvlcc. — Affidavit 
stating  that  service  of  notice  of  appeal  had 
been  made  by  mall  and  that  respondent's  at- 
torney had  admitted  receiving  such  notice 
held  aufficlent  proof  of  service  as  against 
inference  In  affidavit  of  respondent's  attor- 
ney that  he  had  not  received  such  notice. — 
Brandensteln  v.  Johnson,  184  Cal.  108.  108, 
66  Pac.  86. 

loe.  signature  —  FrcMumptlon  of  author- 
ity.— An  attorney  signing  notice  of  appeal 
will  be  presumed  to  have  authority  from 
appellant,  and  appeal  will  not  be  dismissed 
on  ground  that  It  was  prosecuted  against 
win  of  appellant  unless  he  himself  objects 
to  prosecution  of  appeal,  and  afSdavlt  for 
purpose  of  determining  whether  appellant 
desires  appeal  to  be  dismissed  will  not  be 
considered. — ^Woodbury  v.  Nevada  S.  R.  Co., 
120  Cal.  867,  369.  52  Pac.  780. 

Aa  t«  prasampttoa  at  aMoncr*a  avtkartty, 
see.  post,  f  1021  and  note. 

107.  SaBC— Attorney  of  record  most  sign. 
— Notice  of  appeal  signed  by  attorneys  who 
were  not  attorneys  of  record  or  of  counsel 
for  appellants  is  .  Insufficient. — Whittler  v. 
Renner,  66  Cal.  895;  Prescott  v.  Salthouse, 
53  Cal.  221;  Ellis  v.  Bennet,  2  Cal.  Unrep. 
302,  3  Pac.  801;  Harrigan  v.  Bolte,  (Cal.  Oct. 
9,  1885).  8  Pac.  184. 

108.  Snlilelcncr  amd  form— In  kcmcmL^ — 
Object  of  notice  of  appeal  Is  to  impart 


requisite  information  to  opposite  party  Of 
his  opponent's  Intention  to  appeal,  and  what 
specific  Judgment  or  order  is  appealed  from, 
and  if  notice  is  sutliclently  explicit  In  these 
particulars  It  should  be  declared  sufficient. 
— Weyl  V.  Sonoma  Valley  R.  Co..  69  CaL  202, 
203,  10  Pac.  610. 

As  to  form  and  iinfllcleni!^  of  notice  ot  ap- 
peal, see  pars.  82,  83,  this  note. 

109.  Notice  ot  appeal  to  constitute  ap- 
peal from  Judgment  should,  at  least  state 
that  appeal  Is  taken  from  Judgment  or  use- 
other  language  which  can  be  so  construed. 
— Meley  v.  Boulon,  104  Cal.  262.  263.  sub 
nom,  Merley  v.  Boulon,  37  Pac.  931. 

110.  Same — Address. — Notice  of  appeal  Is 
not  required  to  be  addressed  to  persons  who 
constitute  adverse  party,  and  hence  notice 
of  appeal  directed  to  address  of  adverse 
party  is  sufficient,— -Estate  ot  Nelson,  128 
Cal.  842.  843,  60  Pac.  778. 

111.  Notice  of  appeal  addressed  to  peti- 
tioners for  decree  of  distribution,  though 
served  on  attorney  for  other  heirs,  does  not 
bring  such  heirs  within  Jurisdiction  of  ap- 
pellate court. — Estate  ot  Pendergast,  148 
Cal.  136.  138,  76  Pac.  862. 

112.  Mistake  of  scrivener  in  directing  no- 
tice of  appeal  to  attorneys  for  executor. 
Instead  ot  attorneys  for  executors,  does  not 
affect  sufficiency  of  notice,  as  It  could  be 
amended  under  section  473,  ante. — Estate 
of  Nelson,  128  Cal.  242,  244.  60  Pac.  772. 

115.  Same  —  Deecrlptlan  of  Jadgment  or 
ordcr,^ — Notice  ot  appeal  in  form  must  aatCl- 
clently  indicate  order  or  Judgment  from 
which  appeal  Is  taken. — Estate  of  Nelson. 
128  Cal.  242,  244.  60  Pac.  772. 

114.  Notice  of  appeal  stating  that  plain- 
tiff appeals  from  Judgment  made  and  en- 
tered in  said  action  la  suffloient  where  there 
is  but  one  Judgment  4n  action. — Jones  v. 
Iverson,  181  Cal.  101,  108,  68  Pac.  186. 

116.  Notice  that  plaintiff  appeals  from 
order  denying  motton  for  new  trial  and 
from  order  denying  motion  to  set  aside  de< 
clsion  and  Judgment,  followed  by  descrip- 
tion of  Judgment,  and  concluding  "and  from 
the  whole  thereof,"  Is  not  sutficient  as  no- 
tice of  appeal  from  Judgment. — Meley  v. 
Boulon,  104  Cal.  262.  268,  sub  nom.  Merley  v. 
Boulon,  87  Pac.  981. 

116.  Notice  of  appeal  stating  that  It  is 
taken  from  order  and  decree  appointing 
public  administrator  as  administrator  of  es- 
tate of  deceased  Is  sufficient  where  there 
was  only  one  order  or  decree  on  day  men- 
tioned or  any  other  day  making  such  ap- 
pointment.— Estate  of  Damke.  18S  Cal.  438, 
434,  66  Pac.  888. 

IIT,  Same  —  Same  —  Mistake  In  giving 
dates  of  entry  ot  Judgment  and  order  deny- 
ing new  trial  will  not  render  notice  of  ap- 
peal InaufHclent  where  It  correctly  states 
title  of  cause,  and  It  appears  from  record 
that  there  has  been  but  one  Judgment  or 
order  of  court  appealed  from  entered  In 
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cause. — Weyl  v.  Sonoma  Valley  R.  Co.,  <9 
Cal.  202,  104,  10  Pac  BIO. 

118.  MiaUke  In  date  of  entry  ot  Judgr- 
ment  In  notice  of  appeal  will  not  Invalidate 
notice  where  there  was  but  one  Judgment 
In  case. — Swasey  v.  Adair,  83  Cal.  18C,  137, 
23  Pac.  384. 

119.  Saau — Description  of  order  dcarlBK 
Bcw  trlaL— Notice  of  appeal  statins  that  It 
is  appeal  from  order  oTerrullng  and  deny- 
ing plalntllTa  motion  for  srantlng  rehear- 
ing held  to  be  sulllclent  notice  of  appeal 
from  denial  of  motion  for  new  trial. — Klm- 
ple  V.  Conway,  69  Cal.  71,  72,  10  Pac.  189. 

lao.  Waiver  of  »aticc  — Stipalatio*  by  ' 
attorney  for  plalntifT  in  action  consolidated 

with  action  from  Judgment  In  which  ap- 
peal was  taken,  that  pleadings  In  such  con- 
solidated action  might  be  omitted  In  tran- 
script, and  that  Judgment  In  such  action  will 
be  determined  by  decision  on  appeal  taken, 
amounts  to  appearance  on  appeal  so  as  to 
render  service  of  n-otlce  of  appeal  on  such 
attorney  unnecessary. — Valley  Lumber  Co. 
V.  Struck,  146  Cal.  266,  80  Pac.  405. 

As  to  effect  of  appearance  aa  waiver  of 
notice  of  appeal,  see  note  63  Am.  Dec.  86. 

IL    UNDERTAKING  ON  APPEAL. 

See,  also,  post,  SS  942,  943,  946  and  notes. 

m.  Alternative  velbod  «f  appeal— No- 
tice ot.  WMceoinvnnted  with  nodertaktng — 
HalUng  np  tmnacript. — In  a  case  In  which 
an  appeal  was  taken  under  section  941b, 
post,  without  tiling  the  undertaking  re- 
quired by  the  above  section  this  was  held 
to  give  tbe  appellate  court  Jurisdiction,  and 
that  after  the  Jurisdiction  thus  vested  in 
the  appellate  court,  the  appellant  might 
elect  to  prepare  his  transcript  under  the 
provisions  of  section  960,  post,  instead  of 
adopting  the  altemstive  method  permitted 
by  section  9S3a,  post,  without  affecting  the 
validity  of  his  appeal. — Baker  v.  Slocum,  — 
Cal.  App.  — ,  192  Pac.  661,  following  doctrine 
in  Lang  v.  Lllley  &  Thurston  Co.,  161  Cal. 
295.  119  Pac.  100. 

ISa.  Depoeit  of  ntoBcy  In  Hen  of  nndcr- 
tflklBir  on  appeal,  whicli  was  not  made 
within  five  days  after  notice  of  appeal  was 
served  and  filed,  renders  appeal  ineffectual, 
and  appellant  will  be  refused  hearing. — 
Stratton  v.  Graham.  68  Cal.  168.  169.  8  Pac. 
710. 

123.  Same  —  Sabtttltntlng  nndertnklng. — 

Permission  to  file  undertaking  on  appeal 
and  withdraw  money  deposited  to  secure 
stay  of  proceedings  can  not  be  granted  by 
supreme  court. — Weibold  v.  Rauer,  95  Cal. 
418,  419.  30  Pac.  665. 

124.  PallDrc  to  flie  any  andertaking  on 
appeal— May  be  taken  ndvnn<««c  af  nadcr 
motion  to  diasilaa  appeal  On  ground  of  In- 
suQlclency  of  undertaking  where  under- 
taking died  was  BO  defective  as  to  not  con- 
stitute any  undertaking. — Wadleigh  v. 
Pheps,  147  Cal.  135,  81  Pac.  418.  420. 


125.  Where  no  undertaking  on  appeal 
In  due  form  was  on  file  in  lower  court,  ap- 
peal will  be  dismissed  without  prejudice  to 
another  appeal. — ^Winder  v.  Hendrick,  64 
Cal.  276,  276.  277. 

126.  Where  appeal  is  Ineffectual  from 
failure  to  file  undertaking  for  costs,  mo- 
tion to  dismiss  appeal  will  be  denied,  but 
court  will  refuse  to  hear  party  who  claims 
to  have  appealed. — Blagi  v.  Howes,  68  Cal. 
384.  385. 

lar.  Filing  nndertaklns— Effect  of.— Fil- 
ing of  undertaking,  while  It  perfects  an 
appeal,  is  not  part  of  taking  In  statutory 
sense,  and  hence  fact  that  undertaking  waa 
not  given  within  sixty  days  from  rendition 
of  judgment  does  not  prevent  oonsiderattoa 
of  evidence. — Perkins  v.  Cooper,  3  CaL  Un- 
rep.  279,  24  Pac.  377. 

laS.  Same— What  eanatltatcn  —  DeUvcry 
of  nadcrtaklng  on  appeal  to  dcpnty  cleric 
after  close  of  olllcc  does  not  constitute  filing 
of  such  undertaking  until  placed  on  record 
by  such  deputy,  and  hence  where  paper  was 
not  placed  oq  record  until  next  day  after 
expiration  of  live  days  from  giving  of  notice 
of  appeal.  It  was  too  late  and  appeal  will 
be  dismissed.— Hoyt  v.  Stark,  134  Cal.  178. 
179,  86  Am.  St.  Rep.  246,  66  Pac.  223. 

1S8.    Motloa  la  dlaatlsB— What  eoaaldcrcd. 

— On  motion  to  dismiss  appeal  on  ground  of 
want  of  undertaking  nature  of  order  ap- 
pealed from  Is  not  involved  and  court  Is 
limited  to  determine  whether  steps  uken 
for  appeal  are  In  compliance  with  statute 
prescribing  mode  of  taking  appeal. — Estate 
of  Kasson,  136  Cal.  1,  3,  66  Pac.  871. 

ISO.  N»ecsalfr  of — As  to  generally. — Ap- 
peal will  be  dismissed  where  no  undertak- 
ing on  appeal  is  filed. — Ellis  v.  Bennet,  2 
Cal.  Unrep.  302.  3  Pac.  801;  Perkins  v. 
Cooper,  87  Cal.  241,  243,  26  Pac.  411;  Robin- 
son V.  Templar  Lodge,  114  Cal.  41,  46  Pac. 
998;  Meyer  v.  San  Plego,  130  Cal.  60,  61,  62 
Pac:  211;  Pacific  Mut.  L.  Ins.  Co.  v.  Eldgar, 
132  Cal.  197.  198,  64  Pac.  260;  Zane  v.  De 
Onatlvla,  136  CaL  440,  441,  67  Pac.  666. 

131.  Where  no  undertaking  on  appeal  Is 
tiled,  appeal  will  be  dismissed  without 
prejudice  to  another  appeal. — Robinson  v. 
Templar  Lodge,  114  Cal.  41,  45  Pac.  998. 

13&  Same — City  Is  not  rennlred  to  Sic 
undertaking  on  appeal. — Meyer  v.  San 
Diego.  ISO  CaL  60,  61,  62  Pac.  211. 

As  to  Beeesslty  of  nndertaklnv  an  appeal 

by  city,  see,  post,  S  1068  and  note. 

ISS.  Same — Connty  olBcer  need  not  give 
nndertaklnsr  where  county  is  real  party  In 
interest  under  section  1068,  post,  though  no 
order  dispensing  with  undertaking,  as  pro- 
vided by  section  946,  post,  is  secured.  

Lamberson  v.  JTefferds,  116  CaL  492,  494,  48 
Pac.  486. 

1S4.  Bmmm  Sehaol  diatrfet  m  toard  mt 
edaeatlaa  moat  fflve  udcrtakli^r  on  appeal 
— It  not  being  municipality  within  section 
1068,  post. — Mltehell  v.  Board  of  Education 
137  CaL  372,  876,  70  Pac.  180. 
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13S.  Same— State  tm  mot  required  to  flle 
uBdertakiv  on  appeal. — San  Francisco  L.  A 
C.  Co.  T.  State,  141  Cal.  364,  357,  74  Fac. 
1047. 

13C    Place  of  AIIbk — On  chance  of  veanc. 

— Where  undertaklnsT  and  notice  of  appeal 
from  order  granting  chaoKe  of  venue  wae 
filed  with  clerk  of  county  to  which  action 
waa  transferred.  Instead  of  with  clerk  of 
county  where  order  waa  made,  appeal  will 
be  diamlssed. — Mansfield  V.  0*Keefe,  lit  Cal. 
362,  36S.  W  Fac.  816. 

1S7.  Refereace  to  ordcra  appealed  troak— 
On  appeal  from  JndsaBent  and  order  dear- 
lac  new  tvlal  undertaking  must  refer  to 
each  of  appeals  as  distinctly  as  If  they  were 
from  separate  orders  requiring  undertak- 
ing for  each. — Granger  v.  Robinson,  114 
Cal.  631,  632,  46  Pac.  604 ;- Corcoran  v.  Des- 
mond, 71  Cal.  100,  102.  11  Fac.  81B. 

138.  Signing — ^Tlnc  for  by  sureties  be- 
fore notice  of  appeal  was  given  does  not 
render  undertaking  fatally  defective. — 
Stackpole  v.  Hermann,  126  Cal.  465,  466.  68 
Pac.  936. 

139.  Statute  requiring  undertaking  to  be 
filed  within  five  days  after  service  of  no- 
tice of  appeal  does  not  require  that  under- 
taking shall  not  be  signed  by  sureties  until 
after  appeal  ts  taken  or  limited  In  time  be- 
tween two  acts,  but  It  Is  not  effective  until 
it  ts  Died.— Clarke  v.  Hohr,  125  Cal.  540,  643, 
38  Pac.  176. 

140.  Same— Sisa  lag  hy  sure  ties  before 
maklas  of  order,  and  therefore  before  right 
of  appeal  existed,  renders  undertaking  on 
appeal  from  order  denying  new  trial  with- 
out oonalderatlon  and  void. — Clarke  v.  Mohr, 
1X6  Cel.  540.  542.  68  Pac.  176;  Stackpole  v. 
Hermann.  126  Cal.  465,  466,  58  Pac.  B35. 

141.  Single  nadMrtaklns  on  aeveral  ap- 
peal*—Which  doca  not  diatlactir  refer  to 
either  of  appeals  Is  Insufltcient,  and  appeals 
will  be  dismissed. — Estate  of  Heydenfeldt. 
119  CaL  346,  848,  349,  61  Fac.  643. 

142.  Where  undertaking  on  appeal  from 
three  orders  or  from  two  orders  and  judg- 
ment did  not  refer  separately  to  either  of 
appeals.  It  amounted  to  no  undertaking  at 
all.— McCormick  t.  Belvln.  96  Cal.  182.  183, 
31  Fac.  16. 

143.  Undertaking  on  appeal  from  judg- 
ment Is  distinct  from  undertaking  on  appeal 
from  order  denying  new  trial,  and  though 
both  may  be  Included  in  same  in«trument, 
validity  of  each  is  to  be  determined  by  ref- 
erence to  appeal  for  which  It  Is  given. — 
Clarke  v.  Hohr,  186  Cal.  640.  642.  68  Fac.  176. 

144.  Undertaklner  on  appeal  reciting  that 
whereas  appellants  have  appealed  from 
judgment  entered  In  action  and  also  from 
order  denying  motion  to  set  aside  judgment, 
therefore,  in  consideration  of  premises  and 
of  such  appeal,  appellants  will  pay  all  dam- 
ages awarded  against  them  on  appeal.  Is 
insufficient  In  not  referring  especially  to 
either   matter   appealed  from. — Carter  v. 


Butte  Creek  G.  M.  &  P.  Co.,  131  Cal.  350, 
361.  63  Pac.  667. 

145.  Several  appeals  In  same  transcript 
should  be  accompanied  by  undertaking  on  - 
appeal  for  each  one  of  appeals,  and  each 
appeal  should  be  recited  In  undertaking, 
except  where  there  Is  in  same  notice  and 
transcript  appeal  from  Judgment  with  ap- 
peal from  order  denying  new  trial. — Sharon 

v.  Sharon.  68  Cal.  326.  332,  9  Fac.  187. 

146,  If  appeal  Is  from  judgment  or  any 
order  other  than  order  denying  new  trial, 
or  if  notice  of  appeal  la  from  more  than  one 
order,  separate  undertaking  must  be  given 
on  each  of  appeals,  and  this  rule  1^  not 
varied  by  fact  that  one  or  more  of  orders  in- 
cluded In  appeal  Is  not  appealable. — Bstate 
of  Kasson,  136  Cal.  1,  2,  66  Pac.  871. 

14T.  Saaie— On  appeal  from  flnal  Jadg- 

ment  and  from  order  denying  motion  for 
new  trial  Is  sufUcient. — Chester  v.  Bakers- 
fleld  T.  H.  Assoc.,  64  Cal.  42,  27  Pac.  1104; 
Sharon  v.  Sharon,  68  Cal.  326,  9  Pac  187; 
Corcoran  v.  Desmond,  71  Cal.  100,  102,  11 
Fac.  816;  Williams  v.  Dennlson,  SS  Cal.  430, 
26  Fac.  344;  Centerville  ft  K.  I.  D.  Co.  v. 
Bachtold,  109  Cal.  Ill,  41  Pac.  813;  Estate  of 
Ryer.  110  Cal.  666,  42  Pac.  1082;  Granger  v.  ' 
Robinson,  114  Cal.  631.  46  Pac.  604;  Martin 
V.  DeOrnelas.  139  Cal.  41,  44.  72  Pac.  440; 
White  v.  Stevenson.  139  Cal.  631,  632,  73  Pac. 
421. 

148.  Where  undertaking  on  appeal  made 
no  reference  to  appeal  from  order  denying 
motion  for  new  trial,  such  appeal  will  be 
dismissed. — Corcoran  v.  Desmond.  71  Cal. 
100.  II  Pac.  816;  Home  &  L.  Assoc.  v.  Wll- 
kins,  71  Cal.  626,  12  Pac.  799;  Berniaud  v. 
Beecher.  74  Cal.  617,  16  Pac.  610;  Wood  v. 
Pendola,  77  Cal.  88,  19  Fac.  188;  Schurta  v. 
Romer.  81  CaL  244,  246.  82  Pac.  <6T;  Crew  v. 
Diller.  86  Cal.  666,  25  Fac.  66;  Paclflc  Paving 
Co.  v.  Bolton,  89  Cal.  156.  26  Fac.  660;  Fornl 
V.  Toell,  95  Cal.  442.  30  Pac.  578;  Duncan  v. 
Times-Mirror  Co.,  109  Cal.  602,  603,  42  Pac. 
147:  Granger  v.  Robinson,  114  Cat  631.  632. 
46  Pac.  604;  Rhoads  v.  Gray,  6  Oal.  Unrep. 
664.  48  Pac.  971;  Dodge  v.  Klmple.  121  Cal. 
580,  681.  64  Fac.  94;  McRae  v.  Argonaut 
Land  A  DeveL  Co.,  6  Cal.  Unrep.  145.  54  Pac. 
743. 

149.  Undertaking  tor  costs  filed  on  ap- 
peal from  order  dismissing  motion  for  new 
trial,  which  does  not  refer  to  appeal  from 
Judgment  which  was  taken  subsequently, 
can  not  be  treated  as  undertaking  for  costs 
on  such  subsequent  appeal. — BlagI  v.  Howes, 
68  Cal.  884.  386. 

150.  Same— Oa  appeal  from  Jndsment  and 
ordere  not  appcalalile. — Single  undertaking 

on  appeal,  which  refers  only  to  appeal.  Is 
not  defective  because  notice  of  appeal  re- 
cites several  appeals  where  ail  appeals  but 
one  from  judgment  are  from  orders  which 
are  not  appealable,  and  which  can  be  re- 
viewed on  appeal  from  judgment. — Wad- 
lelgh  v.  Phelps,  147  Cal.  135,  81  Pac.  418. 
4X0. 
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101.  Bmmm — On  appcKl  from  Jndcmcsl  «a« 
order  refwlMic  to  act  mmUm  writ  of  WMlot- 
anee.  undertaklnff  iimlted  to  appeal  from 
Judsmeht,  and  which  makes  no  reference 
to  appeal  from  order  refusing  to  set  aside 
writ  of  assistance,  Is  insufficient  to  sua- 
taln  appeal  from  such  order. — Pigna* 
Burnett,  121  Cal.  292,  293,  36  Pac.  fi32. 

IBS.  Saaie— On  apveal  from  order  deny 
Ins  mat  ton  to  dlamlM  action  and  appeal 
from  order  denrlns  new  trial,  undertaking 
which  does  not  state  appeal  has  been  taken 
from  both  orders  Is  Insufficient. — Field  v. 
Andrada  (Cal.  July  16.  1894).  37  Pac.  180. 

Same — On  appeal  from  two  ordera. 

undertaking  which  recites  only  one  appeal, 
without  distinguishing  which  of  two  appeals 
was  referred  to,  does  not  amount  to  any 
undertaking  at  all. — Home  &  U  Assoc. 
Wilklna,  71  Cal.  626,  12  Pac.  799.  See  Peo- 
ple V.  Center,  61  Cal.  191. 

1S4.  Same  —  On  appeal  from  Judsment 
dlamUMlnir  action  and  aleo  from  order  made 
after  Jndsmcnt  single  undertaking  in  sum 
of  three  hundred  dollars  Is  Insufllclent. — 
Oardlner  v.  California  a.  I.  Co.,  129  Cal.  628, 
62  Pac.  110. 

IBS.  Same — On  appeal  from  ordera  ffrant- 
1ns  noBanlt  and  defnnlt.  and  from  Jndsmcnt 
given  and  entered  therein,  single  under- 
taking iB  not  sufflcient  and  appeals  will  be 
dlsmisaed. — Estate  of  Kaaaon,  1S5  Cal.  1,  2, 
S6  Pac.  871. 

IOC    Stax  of  eaccatton— Snaelener  for.^ — 

An  undertaking  on  appeal  In  the  sum  of 
three  hundred  dollars  Is  not  sufficient  to 
stay  execution  of  the  Judgment  which  fore- 
closes a  trust  deed  for  a  large  sum,  on  the 
theory  that  the  judgment,  from  the  nature 
of  the  case,  directs  the  sale  of  personal  as 
welt  as  real  property  "as  an  entirety  and 
In  one  parcel."  and  a  writ  of  supersedeas 
will  not  be  granted  to  stay  proceedings 
upon  the  Judgment  pending  the  appeal. — 
Southern  Pac.  Co.  v.  Superior  Court,  167 
Cal.  260,  139  Pac.  69. 

1ST.  Stlpnlatloa-^riint  appellant  femi  In 
dne  time  jrlven  and  flied  itood  and  anfflelent 
nadertaklns  on  appeal  waives  failure  to 
give  such  undertaking  where  stipulation 
was  made  before  time  to  appeal  had  ex- 
pired.—Fornl  V.  Yoell.  95  Cal.  442,  30  Pac. 
578.  distinguishing  Perklrie  T.  Cooper,  87 
Cal.  240,  25  Pac.  411. 

IBS.  Same— Walvlns  flilns  of  nndertak- 
las  on  appeal  must  be  made  within  time 
for  flllng;  otherwise  appeal  la  lost. — Per- 
kins V.  Cooper.  87  Cal.  241,  244.  25  Pac.  411. 

1S0.  Time  for  flilns — In  general. — Fail- 
ure to  file  undertaking  within  five  days 
after  service  of  notice  of  appeal  renders 
appeal  Ineffectual. — Boyd  v.  Burrel,  60  Cal. 
280.  281;  Biagi  v.  Howes,  63  Cal.  884,  385; 
Estate  of  Skerrett.  80  Cal.  62,  63,  22  Pac.  86; 
Reay  v.  Butler  (Cal.  Jan.  17.  1891).  25  Pac. 
685:  Hoyt  V.  Stark,  134  Cat  178,  182.  8«  Am. 
St.  Rep.  246,  66  Pac.  22S;  Rose  V.  Meamer, 


1S4  Cal.  459,  460,  66  Pao.  694;  Blihman 
Nickels  &  Brown  Bros.,  1  Cal.  App.  266.  8S 
Pac.  8S,  86. 

160.  And  appeal  will  he  dlamlased^Roatt 
V.  Meamer,  131  CaL  466.  460,  66  Pac  694; 
Hoyt  V.  Stark,  184  CaL  178,  182,  86  Am.  St. 
Rep.  246,  66  Pac.  SSS. 

Aa  to  denial  of  motion  tn  dlamlaa  appeal 
where  appeal  became  tneftcetnal  renaoa 
of  falhire  to  Sle  aadertaklns  within  time 
preaerlhed,  see,  poat.  i  964  and  note. 

Aa  to  neecaally  of  flilns  nndcrtakin* 
wMhIn  time  within  which  to  nppeal,  aee, 

ante,  9  939  and  note. 

161.  Undertaking  on  appeal  not  Aled 
within  Ave  days  after  aervlce  of  notice  of 
appeal  is  too  late  and  appeal  Is  defective. — 
Rauer'a  Law  &  Collection  Co.  v.  Standley.  3 
Cal.  App.  44,  84  Pac.  214. 

162.  Compare!  Reay  v.  Butler  (Cal.  Jan. 
17,  1891).  25  Pac.  686.  holding  that  where 
no  undertaking  on  appeal  ia  filed  within 
Ave  days  after  aervlce  of  notice  of  appeal 
there  Is  no  appeal  before  court  which  can 
be  considered  or  dismissed.  Following 
Bellegarde  v.  San  Francisco  B.,  80  Cal.  61. 
22  Pac.  57,  and  overruling  Reay  v.  Butler 
(Cal.  Dec.  19,  1890),  26  Pac,  350,  which  dis- 
missed appeal  for  such  reason. 

163.  Where  undertaking  on  appeal  was 
not  filed  within  five  days  after  service  of 
notice  of  appeal,  motion  to  dismiss  will  be 
denied — appeal  being  ineffectual  for  any 
purpose. — Reed  v.  Klniball,  62  Cal.  325,  326. 

164.  Construing  sections  337  and  348  of 
Practice  Act,  held  that  undertaking  must  be 
given  within  time  prescribed  for  appeal  in 
order  to  perfect  same. — Elliott  v.  Chapman, 
IS  Cal.  383,  384. 

165.  Though  such  undertaking  was  filed 
within  ffve  days  after  filing  notice  of  ap- 
peal.— Boyd  V.  Burrel,  60  Cal.  280,  281. 

106.  Same — After  time  expired. — Under- 
taking on  appeal  reciting  that  whereas  de- 
fendant has  appealed  to  supreme  court,  etc., 
that  in  consideration  of  premises  and  of 
auch  appeal,  etc.,  is  Insufficient  as  under- 
taking on  appeal,  notice  of  which  was 
sriven  on  following  day,  where  prevloua  no- 
tlce  had  been  given  and  lapsed  by  reaaon 
of  failure  to  flie  undertaking,  undertaking 
filed  clearly  relating  to  such  former  notice. 
— HIbernia  Sav.  &  L.  Soc.  v.  Preese,  127  Cal. 
70.  71,  69  Pac.  769. 

107.  Same — Extension  of  time  for  flUns 
undertaking  on  appeal  by  superior  court  Is 
authorized  and  hence  an  appeal  will  not  be 
dismissed  where  undertaking  was  filed 
within  such  extended  time  though  not 
within  time  prescribed  by  statute. — Schloea- 
ser  V.  Owen,  184  Cal.  646,  66  Pati.  720. 

168.  Extension  of  time  within  which  to 
file  undertaking  on  appeal  Is  authoriaed  br 
aectlon  1064,  post,  on  good  cause  ahown^— 
Wadsworth  v.  Wadaworth,  74  Cal.  104,  ICS. 
15  Pac  447. 
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169.  Order  of  iudge  extending  time 
within  which  to  flie  undertaklner  on  appeal 
which  was  not  filed  within  five  days  after 
notice  of  appeal  was  served  Is  unavalllns 
to  extend  time. — Bauer's  I<.  ft  C.  Co.  Y. 
SUndley,  3  Cal.  App.  44,  84  Pac.  214. 

17*.  Sane— Former  rale* — Order  extend- 
ing time  In  which  undertaking  on  appeal 
may  be  fUed  held  Inoperative — requirement 
of  the  statute  being  mandatory. — Elliott  v. 
Chapman,  15  Cal.  3S3.  384. 

171.  Provision  in  Practice  Act  section 
848,  requiring  undertaking  on  appeal  to  be 
filed  within  Ave  days  after  notice  of  appeal 
Is  served  and  filed.  Is  mandatory,  and 
hence  appeal  will  be  dismissed  where  under- 
taking was  not  filed  within  such  time, 
though  such  failure  was  excusable. — Elliott 
V.  Chapman,  15  Cal.  S83.  384, 

ITZ.  Same  —  FIUhb  ua4crt«kla«  befor« 
Motlw  at  appeal  i»  II led  Is  not  premature 
where  undertaking  was  Sled  within  five 
days  after  service  of  notice  of  appeal. — 
Hewes  v.  Carvllle  Mfg.  Co.,  C2  Cal.  S16,  617. 

17S.  Same — Coafliet  of  eTldeacc — Where 
affidavits  are  conflicting  as  to  whether  un- 
dertaking on  appeal  was  filed  before  no- 
tice of  appeal  was  served,  appeal  will  not  be 
dismissed. — Coonan  v.  L/oewenthal,  122  Cal. 
72.  73.  54  Pac.  388. 

174.  Same — Service  of  aottee  of  appeal 
OB  adverite  partr  within  five  days  prior  to 
filing  of  an  undertaking  on  appeal  will  not 
prevent  such  undertaking  from  being  filed 
too  late,  where  notice  of  appeal  had  been 
served  on  attorneys  for  such  party  more 
than  five  days  tMfore  flllng  of  such  under- 
taking.—Rose  V.  Mesmer,  134  Cal.  469,  460, 
66  Pac.  694. 

175,  Same  ~~  UadertaUas  filed  kefOre 
aerrlee  of  aottco  of  appeal  is  Ineffectual  for 


any  purpose. — Aram  v.  Shallenberger.  42 
Cal.  276,  278;  Little  v.  Jacks,  «8  Cal.  343, 
344,  345.  8  Pac.  856.  9  Pac.  264,  11  Pac,  128. 

176.  Same — Where  fifth  day  wae  Sondar 

an  undertaking  flled  on  next  day  was  In 
time. — Robinson  v.  Templar  IjOdgo,  114  Cal. 
41,  42.  45  Pac.  998. 

177.  Same— Several  appeals.^ — It  under- 
taking and  transcript,  belonging  to  each  of 
appeals  from  judgment  and  from  order  sub- 
sequent to  Judgment,  are  not  flled  In  the  due 
time,  respondent  is  entitled  to  dismissal  of 
such  appeaL — People  T.  Center,  61  Cal.  190, 
196'. 

ITS.  Same— Where  service  of  aotlce  of 
appeal  is  aude  by  mall,  time  for  flllng  un- 
dertaking begins  to  run  from  time  of  de- 
posit in  post-offlce,  and  where  such  under- 
taking Is  not  flled  within  flve  days  from 
such  deposit,  appeal  Is  Ineffectual. — Brown 
v.  Green,  66  Cal.  221,  222,  38  Pac.  811. 

in.  Vniertaklair  <o  stay  executloa— 
Eixceatcd  aader  provlsloas  of  sectloa  942, 
post.  Is  not  undertaking  required  by  this 
section,  which  must  be  flled  within  flve 
days  after  service  of  notice  of  appeal,  to 
render  appeal  effectual. — Duffy  v.  Greene- 
baum.  72  Cal.  157,  159.  12  Pac.  74,  13  Pac. 
323. 

180.  Undertaking  on  appeal,  which  must 
be  flled  within  five  days  after  service  of  no- 
tice as  required  by  this  section,  is  the  three- 
hundred-dollar  undertaking  inentloned  In 
section  941,  post. — Hill  v,  Flnnlgan,  64  Cal. 
493,  494.  See  Schacht  Odell,  52  Cal.  447, 
449. 

Am  to  safiicleBer  of  aafiertaldns,  see,  post, 
S  941  and  note. 
Am  to  w«lver  of  ndertaklav  oa  appeal. 

see,  post,  I  948  and  note. 


§941.  SAME.  WHERE  PERSON  WITH  RIGHT  TO  APPEAL  DIES. 
APPEAL  BT  ATTORNEY  OF  RECORD.  In  the  event  of  the  death  of  any 

person  having  at  his  death  a  right  of  appeal  the  attorney  of  record  represent- 
ing the  decedent  in  the  court  in  which  the  judgment  was  rendered  may  appeal 
therefrom  at  any  time  before  the  appointment  of  an  execntor  or  an  adminis- 
ti'ator  of  the  estate  of  the  decedent. 

History:  Enacted  March  11,  1872,  founded  upon  i  348  Practice 
Act;  amendment  approved  May  20,  1921,  Stats,  and  Amdto.  1921, 
p.  193.    In  effect  July  29,  1921. 

Aa  la  na4ertalclBK  oa  appeal  ceacrallr,  see,  ante,  I  940,  note  Part  U;  post,  ||  042,  848, 
94S,  978  978a,  and  notes. 

§  941a.   SABEB.    ALTERNATIVE  METHOD  OF  APPEAL.  [Repealed.] 

History:  Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907.  p.  763,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  470;  repeal  approved 
May  20,  1921,  SUts.  and  Amdts.  1921,  p.  194.    In  effect  July  29,  1981. 

NEW  AND  ALTEBNATIVE  METHOD  OP  3.  As  to  procedure  to  proeara. 

APPEAL.  ^  Same— Service  of  notice— Undertaking. 

1,  Editorial  note.  g  Same— Same— Ah  to  when  undertaking 

2.  As  to  purpose  of  pTOvisions.  required. 
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7,  8.  Same — Certificate  to  transcript  of  testi- 
mony. 

9.  Serriee  of  notice  of  appeal. 
10.  Sufficiency  of  undertaking. 
11, 12.  Undertaking  not  required,  when. 

Am  io  lBdepcBd»Mt  ckaracter  of  MCtloms 
•r  Ike  «o«e»  see,  post,  1  &41b,  'note  par.  4. 

Am  to  new  mnA  altematlTc  aBethoA  of  ap- 
pval.  see,  also,  post,  99  963a-953c  and  notes. 

I>  £4Itorlal  aotei  There  were  formerly 
two  separate  provisions  in  our  Code  -  ot 
Civil  Procedure  respecting  appeals  by  the 
new  and  alternative  metlfod,  the  respec- 
tive sections  being  sections  941a-941o  and 
!*53a-953c.  The  legislature  of  1921  repealed 
Rectlona  941a-941c,  but  throughout  this 
edition  of  the  Code  of  Civil  Procedure  the 
cBHea  decided  under  these  sections  are  re- 
tained for  any  possible  benefit  and  useful- 
ness they  may  serve  by  way  of  Illustration 
of  reasoning  or  otherwise. 

2.  Aa  to  pvrpose  of  previnlona. — The  pur- 
pose of  the  provisions  creating  the  alterna- 
tive method  was  to  simplify  the  procedure 
on  appeal,  and  to  do  away  with  the  diffi- 
culties and  uncertainties  that  had  fre- 
quently arisen  over  questions  of  the  proper 
service  of  noUce  of  appeal,  and  the  suffi- 
ciency of  the  undertaking  required  by  sec- 
tions 940  and  941.  Experience  had  shown 
that  the  three-hundred-dollar  undertaking 
exacted  of  an  appellant  was  of  little  or  no 
real  benefit  to  the  respondent.  The  new 
method  was  designed  to  enable  appellants 
to  dispense  with  this  undertaking  alto- 
gether. It  was  never  contemplated  that  an 
appeal  perfected  under  the  new  method 
should  be  less  effectual  or  operative  for 
any  purpose  than  the  appeal  for  which  it 
was  an  alternative. — ^Estate  of  Stough,  173 
Cal,  338,  Kl  Pac  1. 

S.  Am  to  procedave  to  procarc — An  ap- 
pellant can  not  take  advantage  of  the  new 
and  more  liberal  procedure  of  the  new  sec- 
tions as  to  appeal  unless  the  appeal  has 

lieen  taken  within  the  time  specified.  If 
he  has  given  his  notice  after  the  time  al- 
lowed by  the  alternative  method,  but 
within  that  specified  by  section  939,  ante, 
he  must  comply  with  section  940,  ante,  re- 
quiring the  serving  (as  well  as  the  filing)  of 
hia  notice  of  appeal  and  the  giving  of  an 
undertaking. — Thelsen  v.  Matthai,  166  CaL 
249,  131  Pac.  747. 
See,  also,  post,  f  942  and  note. 

4.    SaMe  —  Service  ot  notlee  — Uaflertak- 

iag,^ — An  appeal  by  the  alternative  metliod 
as  provided  in  the  above  section  and  sec- 
tions 941b  and  941c.  post,  as  they  existed 
before  their  repeal,  it  was  sufficient  to  flie 
the  notice  of  appeal  without  serving  it  upon 
ihe  respondent  or  his  attorney,  and  without 
filing  any  undertaking  on  appeal. — Pioneer 
Truck  Co.  V.  Hawley,  39  Cal.  App.  481,  179 
Pac.  447. 


5.  Saaie — Same— Aa  to  whea  aadertak- 
laic  rc«alre«.— On  an  appeal  under  those 
sections  an  undertaking  was  necessary  for 
the  purpose  of  obtaining  a  stay  of  proceed- 
ings, only;  it  was  to  be  secured  In  accord- 
ance with  the  provisions  of  section  949, 
posL — Pioneer  Truck  Co.  v.  Hawley,  89  Cal. 
App.  481,  179  Pac.  447. 

6.  No  underuklng  on  appeal  la  required 
where  the  appeal  is  taken  under  the  new 
and  alternative  method,  and  the  fact  that 
a  bill  of  exceptions  Is  prepared  Instead  of  a 
reporter's  transcript  is  Immaterial  upon  the 
point. — ^Nezek  v.  Cole,  4S  Cal.  App.  130,  184 
Pac  523. 

T.  Same  —  Certlfleatlon  to  traascrlpt  of 
testfatoay^The  trial  Judge  can  certify  to  a 
transcript  of  the  testimony  only  when  It 
has  been  prepared  by  the  official  steno- 
graphic reporter  present  at  the  trial  as  re- 
quired by  section  963a,  post — Bush  v.  Allen. 
172  Cal.  102,  16S  Pac.  466. 

8.  A  transcript  of  the  testimony  certified 
to  by  the  clerk  alone  can  not  be  considered 
on  an  appeal  taken  under  this  section. — 
Bush  V.  Allen,  172  Cal.  102,  156  Pac.  4G6. 

9.  Service  of  notice  of  appeal. — Under  an 
appeal  taken  under  this  section  and  sec- 
tions 941b  and  941c,  post,  neither  a  service 
of  the  notice  of  appeal  nor  an  undertaking 
is  necessary. — Bstate  of  Stough,  178  Cal. 
638,  161  Pac  1. 

10.  Saflelency    of  widertakln«if— On  an 

appeal  taken  under  the  provisions  of  the 
above  section  and  sections  941b,  and  t41c. 
post,  any  question  as  to  the  validity  of  the 
undertaking  given  on  appeal  as  a  stay- 
bond  must  be  regarded,  for  the  reason  that 
under  these  sections  no  undertaking  is 
essential  to  the  taking  on  maintenance  of 
an  appeal. — Chung  Sing  v.  Southern  Pac. 
Co.,  178  CaL  261,  173  Pac.  1103,  following  the 
doctrine  In  Thelsen  v.  Matthai,  165  Cal.  262, 
131  Pad.  747;  Estate  of  Stough.  178  CaL  640, 
161  Pac  1. 

U.    VadertaklBK  not   revalre*,  wkcn^ 

Jf  the  appeal  be  regarded  as  taken  under 
the  "new  and  alternative-  method"  any  de- 
fects In  the  undertaking  must  be  disre- 
garded because  no  undertaking  is  required 
thereunder.  An  appeal  will  not  be  dis- 
missed where  the  appellant  has  complied 
with  all  the  requirements  of  the  new 
method  even  though  he  supposed  he  was 
proceeding  under  the  old,  and  may  have 
made  an  ineffectual  attempt  to  take  some 
of  the  steps  necessary  before  the  enact- 
ment of  the  new  provisions. — Thelsen  v. 
Matthai,  165  CaL  849,  131  Pac  m. 

12.  Under  the  alternative  method  of  ap- 
peal no  undertaking  is  required,  and,  there- 
fore, the  want  of  one  will  not  Justify  a  dis- 
missal of  the  appeal  If  the  etepa  taken  to 
perfect  It  comply  with  the  rules  laid  down 
In  the  two  following  sections. — Title  Ins.  & 
Trust  Co.  V.  California  Devel.  Co..  168  Cal 
397,  143  Pac.  723. 
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§941b.   NOTICE  OF  APPEAL,  WHAT  TO  CONTAIN.  [Repealed.; 

History:  Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  763;  Kerr's  Stats,  and  Amdts.  1906-7,  p.  470;  amendment  ap* 
proved  April  24,  1916,  Stats,  and  Amdts.  1915,  p.  204;  repeal  ap- 
proved May  20,  1921,  Stats,  and  Amdts.  1921,  p.  194.  In  •ffect  July 
29.  1921. 


NOTICE  OF  APPEAL— WHAT  TO 
CONTAIN. 

1.  Appeal  from  final  judgment — Time  of 
taking — Pendency  of  proceedings  for 
a  new  trial. 
2, 3.  Construction  of  section — As  to  purpose. 
4.  Same — Sections  independent. 
5- 10.  Notice  of  appeal — As  to  sufficieney  of. 

11.  Same — ^Amendment  of — Inelusioo  of 

extraneous  matter. 

12.  Same — Form  of — SnflScien^. 

13.  Same— JnrisdictionaL 
14- 17.  Service  of. 

18-  21.  Same— Time  for  filing  of. 

22.  Notice  of  entry  of  .iudgment — Appeal 

notice — When  sufficient. 

23.  Time  to  appeal — "Or  other  termina- 
tion— "Construction  of. 

24.  Same — Notice  of  decision — Appeal  be- 

fore leeeiving. 

Am  1o  vndertaklnr  on  apical  bjr  new  amtl 
■Iteraatlve  metkod,  see,  ante.  S  941a  and 
note;  also  I  941  and  cross  references. 

1.  Appeal  from  Anal  Jadrnent^Tlme  o( 
takinx — PendcKCT'  of  proceedlBST*  for  m  new 
trial. — Under  the  provisions  of  the  above 
section  and  section  939,  ante,  an  appeal 
from  a  final  Judgment  must  be  taken  within 
sixty  days  from  the  entry  of  such  Jadg- 
ment,  except  In  those  cases  In  which-  pro- 
ceedlngrs  on  motion  for  a  new  trial  are 
pending,  the  time  in  which  an  appeal  from 
the  Judgment  must  be  taken  does  not  ex- 
pire until  thirty  days  after  entry  In  the 
trial  court  of  the  order  determining  such 
motion  for  a  new  trial,  or  the  proceedings 
thereon  are  otherwise  terminated  in  the 
trial  court. — Whltlng-Mead  Commercial  Co. 
V.  Bayslde  Land  Co..  178  Cal.  93,  172  Pac. 
598. 

S.  CanntnctlMi  mt  acctim— An  im  pnr. 
poae. — This  section  shows  a  design  to  avoid 
the  technicalities  involved  under  section 
940,  ante.    The  main  design  Is  to  compel 

the  prevailing  parties  to  look  to  the  files 
to  ascertain  whetlier  or  not  an  appeal  has 
been  taken,  and  to  avoid  the  necessity  pre- 
viously Imposed  upon  the  appellant  of  de- 
termining which  were  adverse  parties  upon 
his  proposed  appeal,  and  of  finding  them 
and  serving  them  the  required  notice  at 
the  peril  of  losing  his  appeal  If  he  made  a 
mistake.  It  Is  not  required  that  the  ad- 
verse parties  shall  be  named  as  such  in  the 
notice  and  we  hold  It  unnecessary  to  do  so. 
— Southern  Pac.  Co,  v.  Superior  Court.  167 
Cal.  250.  139  Pac.  69. 

3.  While  it  is  true  that  provisions  con- 
ferring the  right  of  appeal  and  prescribing 


the  procedure  are  remedial  and  should  not 
be  unduly  hampered  with  constructive  re- 
strictions which  will  oast  doubt  upon  the 
Jurisdiction  of  the  appellate  court.  It  is 
equally  true  that  where  the  language  of  the 
statute  conferring  that  rlffht  is  so  plain 
and  unequivocal  as  that  Its  meaning.  In- 
tent and  purpose  are  In  no  particular  or 
manner  rendered  obscure  or  doubtful,  the 
courts  will  require  a  substantially  strict 
compliance  with  the  mode  bo  prescribed. — 
Johnson  v.  Superior  Court,.  88  Cal.  App.  618, 
153  Pac.  404. 

4.  Same — Secllena  independent. — 'The  no- 
tice of  appeal  is  not  connected  with  sec- 
tions 963a.  963b,  95Sc,  and  these  sections 
are  entirely  Independent  of  sections  941a. 
94Ib,  941c.— Chapuls  V.  Pesante.  41  Cal.  App. 
888.  188  Pac.  847. 

0.    Netiee  of  appeal — Aa  to  snflclencr  of. 

— A  notice  of  appeal  in  the  following  form: 
"Notice  Is  hereby  given,  pursuant  to  sec- 
tion 958a,  post,  to  all  persons  concerned 
that  the  undersigned  desires  to  appeal, 
and  does  hereby  appeal  to  the  supreme 
court  from  the  order."  etc.,  Is  sufficient  un- 
der this  section.  The  fact  that  It  is  so 
drawn  as  to  serve  the  double  office  of  a  no- 
tice of  appeal  and  a  notice  to  the  clerk 
under  section  953a,  post,  does  not  destroy 
Its  effect  as  a  notice  of  appeal,  nor  Is  the 
statement  that  It  Is  given  "pursuant  to  sec- 
tion 953a"  fatal  to  Its  sufficiency  as  a  no- 
tice of  appeal. — Estate  of  Faber,  168  Cal. 
491.  143  Pac.  737. 

6.  No  notice  of  appeal  Is  required  other 
than  the  notice  of  appeal  filed  with  the 
clerk. — Hartin  v.  Becker,  169  Cal.  801,  Ann. 
Cas.  1916D,  171,  146  Pac.  668. 

7.  A  failure  to  address  the  notice  of  ap- 
peal to  all  of  the  adverse  parties  or  any 
of  them  does  not  affect  the  validity  of  the 
appeal. — Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  173.  152  Pac.  642. 

8.  The  decisions  holding  that  the  notice 
hereunder  must  be  In  writing  and  that  ac- 
tual notice  Is  not  sufflcient  are  not  appli- 
cable to  section  953a.  post. — French  v.  Mac- 
nider,  28  Cal.  App.  67.  151  Pac.  571. 

9.  A  notice  of  appeal,  though  defective 
In  not  being  several  in  form,  may,  under 
the  liberal  practice  now  prevailing,  be  re- 
garded as  sufficient. — Sweet  v.  RIchvale 
Land  Co.,  89  Cal.  App.  Ill,  154  Pac.  608. 

Id.  In  an  action  against  five  defendants 
composing  a  board  of  trustees  of  a  high 
school  district,  an  appeal  from  the  Judg- 
ment will  not  be  dismissed  upon  the  alleged 
insufficiency  of  the  notice  of  appeal  which 
in  the  title  merely  describes  the  defend- 
ants as  "Charles  X*  Sanderson  et  at,  De- 
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fendants"  (Without  naming  each  defend- 
ant) but  in  the  body  of  the  noUce  slates 
-that  the  defendants  above  named  desire  to 
appeal  and  do  hereby  appeal  .  .  .  from 
,he  whole  of  that  certain  order  .  .  . 
;.nd  from  the  whole  of  the  Judgment  of 
the  aforesaid  superior  court,  etc"— Hop- 
kins V.  Sanderson,  29  Cat.  App.  666.  159  Pac. 
1064. 

11.  8«M«>— AmeDiment  of— Iiiclasi«»n  of 
extraneoM  matter^Where  the  notice  of 
appeal  strictly  conforms  to  the  require- 
ments of  the  above  section  It  was  not  er- 
ror to  deny  a  request  for  its  amendment  so 
as  to  include  something  entirely  discon- 
nected.—Chapu  is  V.  Pesante,  41  Cal.  App- 
688.  188  Pac  247. 

12.  Same  — Form  of— Snmcleocy.— Under 
the  above  section  as  it  stood  before  Its  re- 
peal the  notice  of  Intention  of  a  party  to 
appeal  from  a  Judgment  was  required  to 
state  that  the  person  givlns  the  same  "does 
hereby  appeal"  from  the  Judgment  or  order 
and  a  notice  of  appeal  and  request  for  a 
transcript  under  section  953a,  post,  stating 
that  the  plaintiff  "has  appealed"  did  not 
constitute  a  good  notice  under  the  section. 
—Eddy  V.  Hunter.  —  C.il.  App.  — ,  189  Pac. 
291.  following  the  doctrine  In  Lent  v.  Calf- 
fornia  Fruit  Growers'  Assoc.,  161  Cal.  719. 

121  Pac.  1002;  Boliiig  v.  Alton.  162  Cal.  297, 

122  Pac.  461:  Marcuccl  v.  Vowlnckel,  164 
Cal  693.  130  Pac.  4S0;  Mlchelson  v.  City  of 
Sacramento.  173  Cal.  108.  159  Pac.  481. 

13.  Same— jMrisdlctlonal.— The  flUng  of 
a  notice  of  intention  to  appeal  and  the 
giving  of  the  bond  required  under  the  new 
and  alternative  method  of  appeal  is  ju- 
risdictional, and  the  failure  to  give  such 
notice  could  not  be  overcome  by  proof  of 
waiver  by  the  adverse  party.— Eddy  v. 
Hunter,  —  Cal.  App.  — .  189  Pac.  291. 

14.  Same— Service  of^Actual  service  of 
a  written  notice  of  the  entry  of  a  judg- 
ment, order,  or  decree  is  essential  to  start 
running  the  sixty-day  period  allowed  within 
which  to  appeal.— Huntington  Park  Imp. 
Co.  v.  Park  Land  Co..  166  Cal.  429.  132  Pac. 
760. 

15.  In  order  to  escape  the  necessity  of 
serving  notice  of  appeal  and  giving  an  un- 
dertaking the  appellant  must  file  Mb  no- 
tice of  appeal  within  the  time  flxed  herein. 
If  he  allows  that  time  to  go  by,  and  is  still 
within  the  time  allowed  under  the  old 
method  (I  938.  ante)  he  must  servo  his  no- 
tice and  give  his  undertaking  as  required 
when  that  was  the  only  method  of  appeal. 
—Title  Ins.  ft  Truat  Co.  v.  California  Devel. 
Co.,  168  Cal.  897,  14S  Pac  728, 

16.  Before  a  respondent  may  Invoke  the 
limitation  of  sixty  days  contemplated  by 
this  section  as  the  time  within  which,  after 
notice  of  the  entry  of  judgment,  an  appeal 
may  be  taken,  there  must  be  a  formal  no- 
tl<-e  of  such  entry  actually  served  upon  the 
atl-rney  of  record.— McDonald  v.  McDonald. 
168  Cal.  418,  148  Pac  726. 


17.  Where  the  appeal  is  taken  mora  than, 
sixty  days  after  the  entry  of  Judgment  and 
It  does  not  appear  that  any  notice  of  the 
entry  of  Judgment  was  served  the  court  on 
appeal  may  examine  whether  or  not  the 
evidence  sustains  the  findings.— Blair  v. 
Brownstone  Oil  ft  Ref.  Co.,  168  Cal.  682. 
143  Pac.  1022. 

18.  Same — Time  for  flllBg  of- — A  notice 
of  appeal  taken  under  the  new  or  alterna- 
tive method  filed  with  the  clerk  thirty-one 
days  after  the  filing  of  the  Judgment,  la 
sufficient.— Martin  v.  Becker,  169  Cal.  801, 
Ann.  Caa.  1916D,  171,  146  Pac  665. 

19.  Statutes  limiting  the  time  of  appeal 
are  jurisdictional  and  mandatory,  and  in 
the  absence  of  an  express  authorisation  In 
the  statute  itself,  a  court  has  no  power  to 
extend  the  time  for  taking  an  appeal,  or  to 
relieve  an  appellant  from  the  effect  of  mis- 
fortune, accident,  surprise  or  mistake  — 
Lancel  v.  Postlethwalte,  172  Cal.  826,  156 
Pac  486. 

20.  An  appeal  taken  from  a  Judgment 
within  six  months  after  entry  Is  within  the 
time  prescribed  by  above  section.  In  the 
absence  of  any  showing  of  service  of  writ- 
ten notice  of  entry  of  Judgment  upon  the 
appellant.— Magee,  Jr.,  v.  Magee.  Sr..  174 
Cal.  276.  162  Pac.  1023. 

21.  When  an  appeal  from  a  Judgment  Is 
not  taken  within  sixty  days  after  Its  entry, 
its  consideration  Is  necessarily  confined  to 
an  examination  of  the  JudKment-rolL— 
Healy  v.  Obear,  29  Cal.  App.  686,  167  Pac 
&69. 

23.  Notice  of  entry  of  jadgmcnt — Appeal 
■otice — Whoa  aDmclent. — Prior  to  the  re- 
peal of  the  above  section  as  the  same  stood 
before  Its  amendment  In  1915.  where  the 
notice  of  entry  of  Judgment  was  not  given, 
the  filing  of  a  notice  of  appeal  In  proper 
form,  with  the  clerk  of  the  court,  within 
six  months  after  the  date  of  the  entry  of 
Judgment,  operated  to  perfect  the  appeal 
and  transfer  the  cause  to  the  higher  court 
for  determination.— Blake  v.  Bllger  Co.  v. 
Chappell,  44  Cal.  App.  687,  186  Pac.  82S.  fol- 
lowing doctrine  In  Southern  Pac.  Co.  v.  Su- 
perior Court,  167  Cal.  250.  1S9  Pac.  69;  Title 
Ins.  &  T.  Co.  V.  California  Devel.  Co.,  171 
Cal.  173,  152  Pac.  542. 

28,  Time  to  appeal— "Or  otfeer  termlna— 
tion" — ConHtmclloii  of.— The  provisions  of 
the  above  section  as  It  stood  prior  to  its 
repeal  by  which.  If  proceedings  on  motion 
for  a  new  trial  were  pending,  the  time  in 
which  to  give  notice  of  appeal  did  not  ex- 
pire until  thirty  days  after  entry  in  the 
trial  court  of  an  order  determining  the 
motion  "or  other  termination  of  the  pro- 
ceedings" ;  the  matter  above  quoted  has 
reference  to  the  provisions  of  section  G60. 
ante,  making  the  court's  failure  to  decide 
a  motion  within  three  months  after  th« 
verdict  of  the  Jury,  or  service  on  the  mov- 
ing party  of  notice  of  decision  equivalent 
to  a  denial  of  the  motion.  —  Moore  t. 
Strayer,  175  Cal.  171.  16S  Pac.  580. 
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34.  Same  —  Notlcr  of  drrinlon  —  Appeal 
before  recelvlas- — The  fact  that  a  notice  of 
Intention  to  appeal  la  filed  before  notice 
of  decision  of  the  court  entered  is  Imma- 
terial for  the  reason  that  the  statute  re- 


lates to  the  power  of  the  court,  and  not 
merely  to  the  riifhts  of  the  appealing  par- 
ties.—Moore  V.  Strayer.  17&  Cal.  171.  1S& 
Pac.  530. 


§941c.   EFFECT  OF  APPEAL.  [Repealed.] 

History:  Enactment  approred  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  764,  Kerr'8  Stats,  and  Amdts.  1906-7,  p.  471;  repeal  approred 
May  20,  1921,  Stats,  and  Amdts.  1921,  p.  194.    In  effect  July  29,  1921. 


1.  Kffeet     of     appeal  —  Conatrnctton.  — 

Where  this  section  speaks  of  appeals  taken 
pursuant  to  sections  939,  940,  and  941,  ante, 
it  refers  to  appeal  supported  by  the  neces- 
sary undertaking.  It  Is  the  force  and  effect 
of  such  appeals  that  are  Imported  Into  ap- 
peals taken  by  the  new  method. — Estate  of 
Stou(rh,  173  Cal.  638.  161  Pac.  1. 

2.  Changes  in  the  law  alTectingr  pro- 
cedure apply  to  cases  pending  and  condi- 
tions existing  at  the  time  the  statutes  take 


effect,  where  no  substantial  remedies  are 
impaired.  This  rule  applies  In  the  case  of 
a  statutory  amendment  pendiner  appellate 
proceedings. — Slye  v.  Hunt.  29  Cal.  App. 
117,  154  Pac.  607. 

As  to  Independent  cbaraeter  of  sections 
•f  the  code,  see,  ante.  S  941b  and  note. 

As  to  nadertaklns  on  appeal  br  the  new 
and   alternative  method,  see,   ante,   S  941a  ' 

and  note. 


§942.   UNDERTAKING  ON  APPEAL  FROM  A  MONEY  JUDGMENT.  If 

the  appeal  be  from  a  judgment  or  order  directing  the  payment  of  money,  it 
does  not  stay  the  execution  of  the  judgment  or  order  unless  a  written  under- 
taking be  executed  on  the  part  ot  the  appellant,  by  two  or  more  sureties,  to 
the  effect  that  they  are  bound  in  double  the  amount  named  iu  the  judgment  or 
order;  that  if  the  judgment  or  order  appealed  from  or  any  part  thereof,  be 
affirmed,  or  the  appeal  be  dismissed,  the  appellant  will  pay  the  amount  directed 
to  be  paid  by  the  judgment  [or]  order,  or  the  part  of  such  amount  as  to  which 
the  judgment  or  order  is  affirmed,  if  affirmed  only  in  part,  and  all  damages  and 
costs  which  may  be  awarded  against  the  appellant  upon  the  appeal,  aiul  that 
if  the  appellant  does  not  make  such  payment  within  thirty  days  after  the  filing 
of  the  remittitur  from  the  supreme  court  in  the  court  from  which  the  appeal 
is  taken,  judgment  may  be  entered  on  motion  of  the  respondent  in  his  favor 
against  the  sureties  for  such  amount,  together  with  the  interest  that  may  be 
due  thereon,  and  the  damages  and  costs  which  may  be  awarded  against  the 
appellant  upon  the  appeal.  If  the  judgment  or  order  appealed  from  be  for  a 
greater  amount  than  two  thousand  dollars,  and  the  sureties  do  not  state  in 
their  affidavits  of  justification  accompanying  the  undertaking  that  they  are 
each  worth  the  sum  specified  in  the  undertaking,  the  stipulation  may  be  that 
the  judgment  to  be  entered  against  the  sureties  shall  be  for  such  amounts  only 
as  in  their  affidavits  they  may  state  that  they  are  severally  worth,  and  Judg- 
ment may  be  entered  against  the  sureties  by  the  court  from  which  the  appeal 
is  taken,  pursuant  to  the  stipulations  herein  designated.  When  the  judgment 
or  order  appealed  from  is  made  payable  in  a  specified  kind  of  money,  or  cur- 
rency, the  judgment  entered  against  the  sureties  upon  the  undertaking  must 
be  made  payable  in  the  same  kind  of  money  or  currency. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  S  349 
Practice  Act;  amendment  approved  March  24,  1874,  Code  Amdts. 
18794,  p.  336. 

MONEY-JUDGMENT— UNDERTAKING  0.  Constmetion  of  section— As  to  gener- 

ON  APPEAL  FROM.  aUy. 

-  1-  4.  Appeal  by  new  method — Constmetion.       6, 7.  Same — ^Aa  not  including  costs. 
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S.  Dissolution  of  partnership  and-  order- 
ing Bala  of  property. 

9.  Divorce  —  Order  allowing  mBiotenance 
and  Boit-money — Undertaking  on  ap- 
peal. ' 

10.  EflFeet  of  premature  appeal. 

11, 12.  Execution  of  judgment  —  May  b« 
stayed  by  stay-bond  on  appeal. 

13.  Same — As  to  reason. 

14.  Same— Dismissal  of  appeal  from  judg- 

ment does  not  affect  stay  of  exeen- 
tion. 

15.  Filing— Time  for. 

16,20.  Judgment  referred  to  in  this  section 
— Is  decree  passing  on  matter  di- 
rectly. 

21.  Same— Administmtor — Order  appoint* 

ing. 

22.  Same  —  Alimony  ancl  counsel  fees— • 

Judgment  directing  payment. 

23.  Same — Costs — Judgment  for. 

24.  Same — Cost-bill — Order  denying  motion 

to  strike  out. 

25.  Same — Decree  directing  sale  of  part  of 

mortgaged  premises  and  appointing 
receiver  to  receive  rents  and  profits. 

26.  Same — Decree  of  distribution. 

27.  Same — Deficiency  judgment — Mechan- 

ics' lien, 

28.  Same — Same  —  Mortgage  —  Judgment 

for  deficiency. 

29.  Same — Same — Partnership. 
30,31.  Same — Same — Special  lien. 

32.  Same — Election  contest  of  corporation 

ofiice. 

33.  Same — Execution — ^Order  denying  mo- 

tion to  set  asiile. 

34.  Same — Family  allowance, 

35.  Same — ForecUwure — Judgment  of. 

36.  Same — ^Partition — Decree  of. 

37.  Same— Personal  judgment  in  addition 

to  decree  directing  sale  of  property. 

38.  Same — Unhiwful  detainer. 

39.  Same — Where  fund  over  which  litiga- 

tion arose  had  never  been  in  posses- 
sion of  appellants. 

40.  Interlineation  of  date  of  entry  of  order. 

41.  Joint  undertaking. 

42,43,  Judgment  upon  bond — Stipulation  re- 
garding —  Motion  respecting  unre- 
lated matter. 

44-46.  Liability  of  sureties. 

47.  New  undertaking  on  appeal — Can  not 

be  required  in  absence  of  statute. 

48.  Obligee — In  general. 

49.  Same — Omission  of  name  of  obligee. 

50.  Obligation  of  sureties — ^To  pay  judg- 

ment, 

51.  Same — Affirmance  as  to  one  appellant. 

52.  Same — Assignee  of  judgiiient  can  not 

recover  on  undertaking. 


53,54.  Same — Constitutionality  of  provision 
authorizing  judgment  on  motion. 

55,56.  Same — Entry   of  judgment  a^nst 
sureties  is  not  special  proceeding. 

57.  Same — Judgment  against  one  surety. 

58.  Same — Notice  of  motion  for  judgment 

against  sureties, 

59.  Same — Same — Service  of  original  no- 

tice and  affidavit. 

60.  Same — Reversal  of  judgment  against 

sureties  because  prematurely  entered. 

61-  65.  Same — When  no  bond  under  this  sec- 
tion is  required. 

66.  Several  undertaking — In  general. 

67.  Signing  by  appellant — As  to  require- 

ment of. 

68.  Stay  of  exeention — ^Amount  of  bond  to 

secure. 

69.  Sufficiency  of  undertaking. 

70.  Same — "About  to  appeal." 

71.  Same — Date  of  judgment  incorrectly 

stated. 

72.  Same— "Either  of  them." 

73.  Same — ^Muat  conform  to  notice  of  ap- 

peal. 

74.  Same — ^Provision  for  payment  of  costs 

and  damages  on  dinnusaL 

75.  Same — Sbme  ~  Condition  in  undertak- 

ing to  stay  execution. 

76.  Same — Speofication  of  item  of  judg- 

ment. 

77.  Sureties — As  parties. 

78.  Same — Attorney  for  appellant. 

79.  Same — Surety  company. 

80.  Undertaking  for  atay  of  proceedings 

under  judgment — Entirely  distinct. 

81.  Same — Liability  of  sureties — Costs. 
82,  84.  Waiver  of  insufficiency. 

1.  Appeal  by  new  method— Co utnictioM. 

— The  fllinK  of  a  notice  ot  appeal  under 
the  alternative  method  in  cases  where  a, 
stay-bond  is  not  required  by  this  and  the 
three  tollowing  sections.  Is  operative  to 
the  same  extent  as  the  fiUns  and  servlca 
of  notice  followed  by  the  fflvlnf  of  the 
three-hundred-dollar  nndertaklns  under  the 
old  method. — Batate  of  Stouffh,  173  Cal. 
«3S,  161  Pac.  1. 

2.  Upon  an  appeal  taken  under  the  new 
and  alternative  method  provided  by  sec- 
tions 941a.  941b,  and  941c,  ante,  enacted  In 
1907,  from  an  order  appointing  the  execu- 
tor of  a  win,  the  flllng  with  the  clerk  of 
the  notice  of  appeal  stays  all  proceedings 
on  the  order,  without  the  necessity  of  the 
giving  of  the  three- hundred-dollar  under- 
taking, or  any  stay-bond.  —  Sstate  or 
Stough.  173  Cal.  618.  161  Pac.  1. 

3.  The  provisions  of  above  section,  and 
sections  943,  944,  and  945.  post,  as  to  stay 
of  proceedings  upon  the  perfecting  of  an 
appeal  apply  only  where  the  appellant  had 
money  or  other  property  In  his  posxeMslon 
nr  under  his  control  which  has  been  ad- 
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Judffed  by  th«  lower  court  to  belong  to  the 
respondent,  or  where  ttie  appella,nt  has 
been  directed  to  do  some  act  for  the  benefit 
of  the  respondent. — Halsted  v.  First  Sav- 
ings Bank,  178  Cal.  «05,  160  Fac.  1076. 

4.  An  adjudication  of  a  conditional  lia- 
bility which  might  or  might  not  become 
a  fixed  or  absolute  obligation  is  not  a  Judg- 
ment for  the  direct  payment  of  money 
wlthlD  the  meaning  of  this  section  requir- 
ing the  execution  of  an  undertaking  to  stay 
the  Judgment  pending  appeal. — Colusa  & 
H.  R.  Co.  T.  Superior  Court.  SI  Cal.  App. 
746,  161  Pac  1011. 

5.  CoBstnietloa  sf  scetSoK— Aa  to  cener. 
»tlT> — Provisions  of  undertaking  on  appeal, 
which  are  required  by  this  section  to  be  In 
undertaking  to  stay  execution,  do  not  ren- 
der such  undertaking  an  undertaking  on 
appeal  so  as  to  dispense  with  that  under- 
taking.— Duffy  V.  Greenebaum,  72  Cal-  167, 
159,  160,  12  Pac.  74.  13  Pac.  32S. 

6.  Same — As    not    Including  costs. — The 

costs  taxed  against  a  defendant  are  merely 
incidental  to  the  Judgment,  and  as  to  a 
stay  of  execution  inseparably  connected 
with  It,  a  Judgment  for  costs  Is  not  the 
Judgment  directing  the  payment  of  money 
contemplated  by  the  above  section;  the 
Judgment  referred  to  In  the  above  section 
and  in  sections  943,  944,  and  946,  post.  Is 
the  Judgment  or  decree  passing  upon  the 
matter  directly  Involved  in  the  litigation. — 
McCalUon  v.  HIbernIa  Sav,  &  L.  Soc.  98  Cal. 
442,  33  Pac.  329. 

T.  The  words  "In  double  the  amount 
named  In  the  Judgment"  In  the  above  sec- 
tion, must  be  taken  as  referring  to  the 
amount  adjudged  to  be  due  the  prevailing 
party  upon  the  claim  Involved  In  the  action 
and  for  which  a  recovery  Is  awarded,  not 
as  including  the  Incidental  recovery  on  ac- 
count of  costs  or  the  action,  which  are 
awarded  only  upon  claim  made  and  ascer- 
tainment of  the  amount  had  subsequently 
to  the  giving  of  the  Judgment. — Whltaker 
v.  Title  Ins.  A  Trust  Co..  179  Cal.  111.  175 
Pac.  460. 

8.  DlsMlntlOB  of  partnership  aad  order- 
ing sale  mt  pvopertr. — ^The  execution  of  a 
Judgment  dissolving  a  partnership  and  di- 
recting a  sale  by  a  duly  appointed  receiver 
of  both  real  and  personal  property  is 
stayed  by  filing  the  bond  herein  provided, 
and  a  writ  of  supersedeas  will  Issue  to  re- 
strain the  sale  during  appeal. — Zappettlnl 
v.  Eucklea,  167  Cal.   27,  138  Pac.  696, 

S.  Divorce  Order  allowing  maintenance 
and  a  alt-money— Undertaking  on  appeals— 
In  an  action  brought  by  a  wife  against  her 
husband  to  obtain  maintenance  without 
divorce  where  the  court  made  an  order  al- 
lowing the  wife  a  sum  for  maintenance  and 
suit  money  from  which  order  an  appeal 
was  taken,  an  undertaking  to  stay  execu- 
tion pending  appeal  la  not  without  consid- 
eration.— Millar  V.  Millar,  —  Cal.  App.  — , 
197  Pac.  811,  following  the  doctrine  In  Mc- 
Aneny  v.  Superior  Court,  160  Cal.  6,  87  Pac. 
1020. 
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10.  Bffecf  of  prematnre  appeal. — Under* 
taking  glTen  to  make  appeal  eftectual  is  not 
rend«-ed  void  by  fact  that  appeal  was  not 
secured  because  It  was  premature,  since 
sureties  on  such  undertaking  agreed  to  be 
liable  if  appeal  be  dismissed,  and  since  re- 
spondent must  be  to  some  expense,  to  have 
even  void  appeal  disposed  of,  there  is  con- 
sideration for  undertaking. — Estate  of  Ken- 
nedy, 129  Cal.  SS4,  385,  62  Pac.  64. 

11.  Bxecntion  of  Judgment  —  Hay  be 
stayed  ky  stay-bond  on  appeal  from  order 
denying  motion  for  new  trial. — Fulton  v. 
Hanna,  40  Cal.  278,  280;  Baldwin  v.  Su- 
perior Court,  126  Cal.  684,  68  Pac  186; 
Holland  V.  UcDade,  126  Cal.  368,  164.  68 
Pac.  9;  Starr  v.  Xreusberger,  ISl  Cat,  41,  43, 
68  Pac.  184. 

12.  Though  no  appeal  bas  been  taken 
from  Judgment. — Baldwin  v,  Superior  Court, 
125  Cal.  684.  68  Pac.  185. 

U.  SaM^-Aa  to  reason. — Since  reversal 
on  appeal  from  order  remanding  cause  for 
retrial  as  effectually  vacates  Judgment  as 
reversal  of  Judgment  on  direct  appeal 
therefrom. — Fulton  v.  Hanna,  40  Cal.  278, 
280. 

14.  Same  —  Dlsmtaaal  of  appeal  from 
Jndgment  docs  not  affect  stay  of  execution 
efCected  by  undertaking  given  on  appeal 
from  order  denying  new  trial. — Fulton  v. 
Hanna,  40  Cal.  278,  280:  Thompklns  v. 
Montgomery.  116  Cal.  120.  123,  47  Pac.  1006: 
Starr  v.  Kreuzberger,  131  Cal.  41,  43,  63 
Pac.  184. 

16.  Flllnv — Time  for.  —  Stay-bond  may 
be  made  and  filed  at  any  time  before  exe- 
cution Is  satlshed  by  sale  under  It. — HIU  v. 
Ftnnigan.  64  Cal.  493,  494. 

la.  JndKment  referred  to  In  tkiM  eectlon 
—In  decree  passing  on  matter  directly  In- 
volved In  litigation.  In  all  other  cases  pro- 
ceedings are  held  In  abearance  by  virtue  of 
statute  Itself.— McCalllon  v.  Hlbernla  Sav. 
&  L.  Soc.,  S8  Cal.  442,  44B,  88  Fac.  82S. 

17.  Applicable  to  Judgment  which  directs 
payment  by  defendant  of  speclflc  amount  of 
money  end  which  can  be  directly  enforced 
by  writ  of  execution. — Kreling  v.  Krellng, 
116  Cal.  458,  460,  48  Pac.  383. 

18.  Applies  to  Judgments  which  require 
same  process  for  their  enforcement. — Fos- 
ter V,  Superior  Court,  116  Cal.  279,  282,  47 
Pac.  68. 

19.  Applies  only  to  appellants  who  arfl 
required  to  perform  directions  of  judgment, 

,  and  order  appealed  from,  —  Estate  of 
Schedel,  69  Cal.  241,  248,  10  Pac.  834;  Born 
V.  Horstmann,  SO  Cal.  462,  468,  6  t<.  R.  A. 
677,  22  Pac.  169,  338;  Pennle  v.  Superior 
Court.  89  Cal.  31,  32,  33,  26  Pac.  617;  Estate 
of  Woods,  94  Cal.  666,  567,  29  Pac.  1108: 
McCalllon  v.  Hlbernla  Sav.  &  L.  Soc,  98  Cal. 
442,  444,  33  Pac.  329;  Foster  v.  Superior 
Court.  115  Cal.  279.  282,  47  Pac.  68. 

20.  Refers  solely  to  Judgment  In  per- 
sonam for  certain  sum  of  money,  and  pro- 
vides that  upon  afSrmance  of  appeal,  sure- 
ties   must'  pay   whole   amount   or  have 
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personal  Jodgrnent  entered  against  them 
thttrefor.^ — Boob  T.  Elall,  106  Cal.  413.  414, 
88  Pac  977. 

ai.  Same  —  Admlnlatrator  —  Order  mp- 
zmlDtlBK  1b  stayed  by  undertaklngr  under 
section  941,  ante. — Estate  of  Woods,  94 
Cal.  6<S,  667,  29  Pac.  1108. 

22.  Same — Alimony  and  conaael  feea 
Jndsment  dlrceting  payment  of  alimony 
and  counsel  fees  was  properly  stayed  by 
undertaking  under  this  section  in  twice 
amount  of  lump  sum  and  double  amount  of 
monthly  payments  for  period  of  three 
years.— Sharon  v.  Sharon.  87  Cal.  186,  222. 
7  Pac.  466,  636,  8  Pac.  709. 

2S.  Same — Coata  —  Jodrnot  f*r  is  not 

judgment  directing:  payment  of  money,  con- 
templated by  this  section,  but  Is  stayed  by 
reason  of  undertaking  for  costs  on  appeal. 
— McCallion  v.  Hlbernia  Say.  &  I*  Soc.  98 
Cal.  443,  445,  33  Pac.  329. 

24.  Same — Cost-bill — Order  denying  mo- 
tion to  strike  ont  cost-bill  is  not  order  di- 
recting payment  of  money  within  purview 
of  this  section,  since  it  was  In  effect  denial 
of  motion  to  modify  judgment,  and  any 
execution  muat  have  been  Issued  on  judg- 
ment to  which  such  motion  was  directed 
and  not  on  ordar  denying  motion,  and  hence 
nond  to  stay  execution,  given  under  this 
section,  being  given  without  statutory 
effect,  judgment  against  sureties  can  not 
be  entered. — Reay  v.  Butler,  118  Cal.  113, 
114.  50  Pac.  375. 

25.  Same— Decree  dtrectinic  eale  of  part 
of  mortcagred  preralscH  and  appointing  re- 
ceiver to  reeelve  renta  aad  prollta  of  such 
lands  pending  litigation,  requires  stay- 
bond  under  this  section  where  mortgager's 
administrator  Is  In  possession  by  tenant, 
though  such  tenant  has  paid  rent  and  pro- 
fits to  receiver. — Bank  of  Woodland  t. 
Stephens.  137  Cat.  458.  460,  70  Pac.  293. 

26.  Same  — Decree  ot  dlNtrlbation  ap- 
pealed from  by  legatee  Is  not  within  this 
aectlon.— Estate  of  Schedel,  69  Cal.  241,  243, 
10  Pac.  334. 

27.  Same  —  Defldeney  Jodgment  — 
Hechanlcs'  Hen. — Judgment  in  foreclosure 
of  mechanics'  lien,  directing  sale  of  prop- 
erty and  entry  of  deflclency  judgment 
thereafter,  can  not  be  stayed  by  under- 
taking under  this  section,  since  no  execu- 
tion can  be  Issued  on  such  judgment  until 
sale  of  property,  though  personal  Judgment 
was  entered  against  defendant, — Central  L. 
&  M.  Co.  V.  Center,  107  Cal.  193,  196,  40  Pac. 
334. 

28,  Same— Same —  Mortgage  —  Jndicment 
Cor  deflclency  in  mortgage  foreclosure  need 
not  be  stayed  by  bond  under  this  section. 
—Boob  V.  Hall,  106  Cal.  413,  414,  38  Pac. 
977. 

28.  Save  —  Sane  —  Partnership.  — ■  Judg- 
ment directing  sale  of  real  property  of 
partner,  and  in  case  or  deflclency  personal 
Judgment  to  be  entered  against  one  of 
partners,  would  not  amount  to  money  judg- 
ment until  after  judgment  for  such  defl- 


clency has  been  entered. — Painter  t.  Fain- 
ter, 98  Cal.  626.  626,  83  Pac.  483. 

SO.  Same  —  Same  —  Spcdai  Hen.  —  Con- 
strued to  hava  no  application  to  judgment 
which  may  be  sattsfled  In  either  of  two  or 
more  modes,  or  which  can  not  be  enforced 
against  defendant  until  after  plaintiff  has 
exhausted  another  remedy,  and  where  he  is 
personally  liable  for  only  deficiency  In  pro- 
ceeds of  certain  property  which  Is  primarily 
chargeable  therefor.  If  judgment  directs 
sale  of  real  property,  defendant  Is  liable 
only  in  case  of  deficiency;  the  provisions  of 
section  945,  post,  control. — ^^Krelfng  v.  Krel- 
Ing,  116  Cal.  468,  460.  48  Pac.  383. 

81.  Judgment  directing  that  plaintiff 
have  and  recover  from  defendants  certain 
sum  of  money  and  declaring  this  sum  to  be 
lien  on  land  described,  directing  that  land 
be  sold  and  proceeds  applied  to  judgment, 
and  in  case  of  deflclency  directing  clerk  to 
docket  Judgment  for  unpaid  balance,  is  not 
governed  by  this  section,  and  hence  under- 
taking to  stay  proceedings  as  provided  In 
this  section  Is  not  required. — Owens  v.  Po- 
mona L.  ft  W.  Co.,  124  Cal.  331,  333.  334,  67 
Pac.  71. 

32.  Snme  —  Bleetlon  contest  of  eorp«ra- 
tlon  offlce. — Judgment  on  contest  of  election 
for  directors  of  railroad  company  needs  no 
stay-bond. — Foster  v.  Superior  Court,  115 
Cal.  279,  282,  47  Pac.  58. 

33.  Same  —  Bxecntlon  —  Order  denying 
motion  to  set  asMe. — Stay  of  execution  on 
judgment  for  payment  of  money  under  this 
section  is  only  allowed  on  appeal  from 
judgment  upon  giving  undertaking  In 
double  amount  as  required  by  section,  and 
hence  does  not  apply  to  an  appeal  from 
order  made  after  judgment  denying  mo- 
tion to  set  aside  execution. — Carit  v.  Wil- 
liams, 67  Cal.  680,  681.  8  Pac.  93. 

S4.  Same — Family  allowance. — Order  di- 
recting payment  of  money  for  family  al- 
lowance may  be  stayed  without  bond  under 
this  Section. — Pennle  v.  Superior  Court,  89 
Cal.  31.  32,  26  Pac.  617. 

3.1,  Same— Foreclosure— .Indirment  of,  di- 
recting a  judgment  In'certain  sum.  and  that 
steamship,  apparel,  and  furniture  are  liable 
for  payment  of  said  sum,  and  directing 
same  to  be  sold,  and  out  of  proceeds  pay- 
ment of  amount  found  due  to  plaintiff,  is 
not  judgment  directing  payment  of  money 
within  this  section. — Olsen  v.  Birch.  1  Cal. 
App.  99.  81  Pac.  656,  657.  See  Centra)  L. 
&  M.  Co,  V.  Center.  107  Cal.  193,  40  Pac. 
334:  Krellng  v.  Kreling.  lie  Cat.  458,  460. 
48  Pac.  383. 

8«.  Same — Partition— Uepree  of  needs  no 
stay-bond  under  this  section.  —  Born  v. 
Horstmann,  80  Cal.  432,  453.  6  L.  R.  a.  677. 
22  Pac.  169,  338;  Estate  of  Kennedy,  129 
Cal.  384,  387,  62  Pac.  64. 

ST,  Same  — Peraowal  Jodsnunt  bi  adfl- 
llon  <»  dceree  direellnir  sale  mt  property 

is  made  in  action  by  vendor  against  vendee 
in  order  to  stay  proceedings  on  personal 
judgment,  bond  must  be  executed  under 
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this  section. — EngluniJ  v.  Lewis,  26  Cal.  SS7, 
354. 

S8.  Same  —  Unlawfal  detainer,  —  Jui3s- 
ment  In  unlawful  detainer  directing  pay- 
ment ot  specllled  sum  of  money,  execution 
of  such  Judgment  can  not  be  stayed  un- 
less bond  be  ^ven  as  provided  by  this  sec- 
tion, and  hence  appeal  from  order  made 
after  Judgment  vacating  order  for  satisfac- 
tion of  Judgment  does  not  authorize  super- 
sedeas.— Bateman  v,  Superior  Court,  139 
Cal.  141,  143,  72  Fac.  922. 

SS.  Save— Where  tumt  over  which  Ittl- 
Katlon  arose  had  oever  heea  la  poKaesalon 
uf  appellaafa,  but  was  in  custody  of  court, 
no  bond  to  stay  execution  under  this  section 
was  required. — McCalilon  v.  Hlbernla  Sav. 
&  L.  Soc,  9S  Cal.  442,  444.  33  Pac.  329. 

40,  latcrllaeatlon  nC  date  of  entry  of 
ar<leT  denying  new  trial  in  undertaking 
on  iippeal,  executed  prior  to  such  order.  Is 
such  an  alteration  of  contract  as  to  dis- 
charge sureties. — Clarke  v.  Mohr,  125  Cal. 
540,  542,  58  Pac.  176. 

41.  Joint  nndertaklar. — Plaintiff  ard  de- 
fendant who  were  defendants  in  croNs-com- 
plalnt  filed  by  another  defendant  may  unite 
In  undertaking  on  appeal  from  order 
against  them  on  such  crosa-complalnt. — 
Downing  v.  Rademacher,  136  Cal.  673,  674, 
69  Pac.  416. 

42,  Jndvnmt  apoa  bond — Stipulation  re- 
■ardlnr  —  Bfotlon     respeetlnv  nnrclated 

natter. — In  a  case  In  which  a  bond  executed 
under  the  provisions  of  the  above  section 
contains  certain  conditions  therein  named 
will  not  comply  with  within  time  therein 
specified,  Judgment  may  be  entered  In  the 
action  on  motion  of  the  plalntKt  and  re- 
spondent In  the  appeal,  and  without  notice 
^o  the  sureties  against  such  sureties  and 
each  of  them:  a  surety  so  consenting  to  the 
entry  of  Judgment  against  him  upon  such 
specified  conditions  and  within  the  speci- 
fied time,  can  not  delay  the  entry  of  such 
judgment  by  a  mere  motion  based  upon  the 
ground  that  some  unrelated  facts  have 
arisen  which  would  make  the  entry  of  such 
Judgment  Inequitable. — Duerr  v.  Sloan,  — 
Cal.  App.        196  Pac.  476. 

43.  Thus  In  a  case  in  which  a  Judgment 
had  been  secured  against  the  defendant  and 
Buch  defendant  filed  notice  of  appeal  from 
the  Judgment  and  also  a  cost  and  stay- 
bond  under  the  provisions  of  the  above 
section,  and  while  the  appeal  was  pending 
the  defendant  died  and  executors  of  her 
estate  were  duly  appointed  while  such  ap- 
peal was  pending  and  such  executors,  by 
tbelr  request,  were  duly  substituted  In  said 
appeal,  the  Judgment  beliig  thereafter 
affirmed  by  the  court  of  appeal  and  remit- 
titur duly  filed  In  the  superior  court  and 
motion  thereafter  made  for  Judgment  upon 
the  stay-bond  on  the  appeal,  such  Judg- 
ment can  not  be  delayed  by  a  motion  based 
upon  the  sole  ground  that  the  Judgment- 
plalntier  had  failed  to  present  a  claim  to 


the  executors  of  the  evtate  of  the  deceased 
Judgment-defendanL  — Duerr  T.  Sloan,  — 
Cal.  App.  — .  19B  Pac.  476. 

44.  LlabUity  of  snretiee. — The  surety  on 
an  undertaking  given  on  appeal  to  stay 
execution  of  a  Judgment  for  the  return  of 
certain  pergonal  property,  or  Its  value,  and 
for  the  sum  of  four  thousand  six  hundred 
and  eighty-seven  dollars  and  sixty-three 
cents  with  costs.  Is  liable  upon  the  afflrm- 
<>nce  of  the  Judgrment  upon  appeal,  not- 
withstanding an  amount  In  cash  in  excess 
of  the  •otal  amount  of  the  money-Judg- 
ment wa»  paid  over  by  the  appellant  to- 
gether with  all  the  o'hcr  remaining  prop- 
erty described  in  th£  Judgment  which  had 
not  been  sold  by  the  appellant  pending  the 
appeal. — ^Hammond  T.  United  States  Fidel- 
ity &  Guaranty  Co.,  29  Cal.  App.  464,  l&L 
Pac.  1023. 

46.  An  undertaking  on  appeal  from  a 
Judgment  for  the  return  of  personal  prop- 
erty, or  its  value,  and  for  a  certain  sum 
of  money,  is  not  void,  because  the  amount 
is  fixed  by  the  parties,  Instead  of  by  the 
court;  the  sureties  are  bound  by  the  state- 
ments in  their  contract  and  can  not  ques- 
tion the  truth  of  such  recitals. — Hammond 
V.  United  States  Fidelity  &  Guaranty  Co.. 
29  Cal.  App.  464,  166  Pac.  1023. 

46,  When  the  party  In  whose  favor  the 
undertaking  was  executed  had  had  the 
benefit  of  a  stay  of  execution,  the  sureties 
could  not  be  heard  to  say  that  the  under- 
taking was  void  because  all  the  forms  of 
the  statute,  through  their  omission,  were 
not  complied  with. — Hammond  v.  United 
State  Fidelity  &  Guaranty  Co.,  29  Cal.  App. 
464,  166  Pac.  1038. 

47,  New  nndertaUng  oa  appeal— Can  not 
be  required  In  absence  of  statute  authoriz- 
ing It  where  surety  on  appeal-bond  has 
disposed  of  his  property  pending  appeal. — 
Macomber  v.  Conradt,  4  Cal.  Unrep.  723,  37 
Pac.  882. 

48,  ObllKee  —  In  general.  —  Undertaking 
on  appeal  properly  runs  to  plaintiffs,  though 
one  of  them  died  before  Judgment,  since 
while  nominally  It  ran  to  plaintiff  It  really 
was  to  his  executors,  and  In  this  case  was 
by  decree  of  distribution  assigned  to  other 
plaintiff. — Todhunter  v.  Klemmer,  134  Cal. 
60,  63,  66  Pac.  76. 

40.    Same— Omiaiilon  of  name  of  obligee 

In  undertaking  on  appeal  Is  Immaterial. 
Proper  construction  of  undertaking  to  pay 
all  coats  and  damages  which  may  be 
awarded  against  appellant  renders  sureties 
liable  thereon  to  respondiant. — Downing  v. 
Rademacher.  186  Cal.  673,  674,  69  Pac.  416. 

80,  Obligation  of  SMretlea— To  pay  Jnds- 
mcnt  In  case  of  debtor's  default  Is  absolute 
and  extends  until  Judgment  shall  have  been 
actually  paid.  Any  performance  by  defen- 
dant that  will  discharge  Judgment  against 
him  will  operate  as  discharge  against  them, 
but  so  long  as  plalntifT  has  right  to  enforce 
Judgment  against  defendant,  he  is  entitled 
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to  enforce  their  obligatioD.  and  hence  fact 
that  plaintiff  entered  satlifactlon  of  Juds- 
inent  by  mistake  will  not  prevent  him  from 
having  such  eattsfactlon  aet  aside  and  Judfr- 
ment  entered  against  sureties. — Hitchcock 
V.  Caruthers.  100  Cal.  100,  103,  34  Pac.  627. 

SI.  Same — AanB«ncc  to  one  appel- 
Innt. — Sureties  on  Joint  appeal  by  two  de- 
fendants are  liable  on  their  bond  to  stay 
execution  on  affirmance  of  Judgment  as  to 
one  of  defendants,  though  Judgment  is  re- 
versed as  to  other,  and  hence  Judgment  was 
properly  rendered  against  them  on  bond. — 
Wood  V.  Oxford,  E6  Cal.  157,  158. 

OS.  Same— AMivaec  of  Jndvmeat  can  ant 
recover  oa  aadertalclas  given  to  stay  pro- 
ceedings where  he  is  not  also  assignee  of 
undertaking. — Chllstrom  v.  Eppinger,  127 
Cal.  32«,  78  Am.  St.  Rep.  4C,  59  Pac.  696. 

03.  Same — CoaatltntloMallty  of  provlalon 
aatlierlsing  JvdgmeDl  on  motlea  against 
sureties,  where  they  have  subscribed  un- 
dertaking provided  in  this  section,  afflrmed. 
— Ladd  V.  Parnell,  57  Cal.  232,  233;  Mere- 
dith V.  Santa  Clara  M.  Assoc.,  60  Cal.  617, 
619. 

54.  Sureties  on  signing  undertaking  to 
atay  execution  under  this  section,  submitted 
themselves  to  jurisdiction  of  court,  and 
waived  any  constitutional  or  statutory 
right  to  object  to  such  Jurisdiction  or  en- 
forcement of  such  lecurlty. — Meredith  v. 
Santa  Clara  M.  Assoc.,  60  Cal.  617,  6X9. 

nS.  Same  — Entry  of  Jndvment  agalnNt 
■nretles  Is  not  apeclal  proceeding,  but  part 
of  procedure  in  original  action  authorized 
by  tills  section,  and  is  in  consequence  of 
judgment  rendered  against  appellant. — 
Mawley  v.  Gray  Bros.  A.  8.  P.  Co.,  127  Cal. 
560.  561.  60  Pac.  487. 

56.  Stipulation  by  sureties  that  upon  af- 
firmance of  Judgment,  appealed  from.  If  ap- 
pellant does  not  pay  sum  within  sixty  dayH 
after  filing  remittitur,  Judgment  may  be  en- 
tered against  them  for  amount  of  such 
Judgment,  makes  such  sureties  parties  In 
original  action  and  proceedings  against 
them  are  ail  taken  In  that  action. — Hawley 
V.  Gray  Bros.  A.  9,  P.  Co.,  127  Cal.  560,  561. 
60  Pac.  437. 

87.  Same— Judgmeat  agalaat  one  aaretr 
on  bond  executed  for  stay  of  execution 
under  this  section  Is  not  authorlxed;  course 
pointed  out  by  this  statute  tnust  be  strictly 
followed,  and  hence  Judgment  against  one 
surety  was  erroneous,  no  reason  appearing 
why  other  was  not  bound,  except  that  he 
could  not  be  found  and  served  with  notice. 
—Hansen  v.  Martin.  6S  Cal.  282.  286. 

n8.  Same  —  Notlee  of  motion  for  Jada- 
ment  agataat  aoretles  on  filing  remittitur  Is 
not  required  since  sureties  stipulated  in  un- 
dertaking that  Judgment  may  be  entered 
without  such.~Meredlth  v.  Santa  Clara  M. 
Assoc..  60  Cal.  617,  619:  Mowry  v.  Honey. 
3  Cal.  Unrep.  277.  24  Pac.  301. 

Oe.'  flam*— Same— Service  of  erlgbuii 
(ice  aad  aSltevIt  on  WpHcatlon  for  Judg- 


ment against  sureties  on  undertaking  on  ap- 
peal on  return  of  remittitur  does  not  render 
Judgment  against  such  sureties  Invalid. — 
Wood  V.  Oxford,  56  Cal.  157,  158. 

OT.  Same— Reversal  of  Judgaaent  agalaNt 
Bwetlea  feceanae  prematarcly  entered  doex 
not  discharge  them  from  their  llabltlty  on 
undertaking,  and  hence  subsequent  Judg- 
ment may  be  entered  against  them. — Haw- 
ley V.  Gray  Bros.  A.  S.  P.  Co.,  127  Cal.  560. 
661.  60  Pac.  4S7. 

61.  Same~WiieB  no  bond  oader  tfaU  aer- 
tlon  Is  reqalred. — Sureties  on  sucli  bond  are 
not  liable  thereunder.  It  being  without  con- 
sideration.— McCalUon  v.  Hlbernia  Sav.  & 
L.  Soc.  98  Cal.  442,  443.  33  Pac.  329.  Se<- 
Powers  V.  Crane,  67  CaL  65,  66. 

62.  Judgment  against  sureties  on  bond 
executed  under  this  section  should  have 
been  denied  where  bond  required  should 
have  been  executed  under  section  94B,  post. 
—Central  U  ft  M.  Co.  y.  Center,  107  Cal. 
193,  196,  40  Pac.  384. 

63.  Hence  stay-bond  Is  without  consid- 
eration and  no  recovery  can  be^had  against 
sureties. — Estate  of  Kennedy,  129  Cal.  384. 
387,  62  Pftc.  64. 

64.  Where  bond  on  appeal  has  no  valid- 
ity  as  statutory  bond,  motion  for  Judgment 
thereon  should  be  denied,  even  if  It  can  be 
shown  to  be  supported  by  consideration 
and  to  be  good  as  common-law  bond. — > 
Central  L.  &  M.  Co.  v.  Center.  107  Cal.  13:1. 
196,  40  Pac.  384.  See  Powers  v.  Chabot,  93 
Cal.  266,  28  Pac.  1070:  McCalUon  v.  Hibernlu 
Sav.  &  L.  Soc,  98  Cal.  442,  S3  Pac.  329. 

65.  Agreement  by  sureties  In  undertak- 
ing that  judgment  might  be  entered  against 
them  in  case  order  recited  in  such  under- 
taking should  be  afllrmed,  can  not  render 
them  liable,  since  bond  rests  c  i  statute 
alone,  and  If  bond  Is  Ineffectual  as  stay 
because  made  in  case  not  provided  by  stat- 
ute, consent  of  sureties  to  summary  Judg- 
ment against  them  is  likewise  Ineffectual. 
— Reay  v.  Butler,  118  Cal.  113,  116.  50  Pac. 
376. 

W.    Several  nodertaklaoc— In  geaeral. — 

Undertaking  on  appeal  given  on  part  of 
one  appellant  Is  sufficient  to  sustain  appeal 
on  part  of  such  appellant  though  other 
appellant  joining  In  notice  of  appeal  falls 
to  Join  In  such  undertaking. — Zane  T.  Do 
Onativia,  136  Cal.  440.  441,  67  Pac.  6S6. 

ST.  Signing  by  appellant— As  to  require- 
ment of. — Undertaking  on  appeal  is  an  In- 
dependent contract  on  part  of  sureties  In 
which  it  Is  not  necessary  that  appellant 
should  unite  —  statute  providing  that  it 
shall  be  executed  on  part  of  appellant:  not 
by  l.lm  but  by  sureties. — Curtis  v.  Richards.' 
9  Cal.  34.  S9. 

Aa  to  atgnature  and  adcnewledgmmt  «C 
appeal  bond*  see  note  61  Am.  Dec.  723. 

•S.  May  of  ezeentlon— Amoant  mt  bond 
to  seenre.— Under  the  provisions  of  the 
ab<^ye; -^ejCtlon,  on  an  appeal  from  a  Judg- 
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Dient  or  order  directing  the  payment  of 
money.  It  Is  not  necessary  that  the  bond 
should  cover  the  amount  awarded  as  costs. 
In  order  to  effectuate  a  stay  of  the  pro- 
ceedings pending  the  appeal,  because  the 
words  "in  double  the  amount  named  in  the 
Judgment."  mast  be  regarded  as  referring 
to  the  amount  adjudged  to  be  due  the  pre- 
vailing party  upon  the  claim  Involved  in 
the  action  and  for  which  recovery  is 
awarded,  and  not  as  including  the  inci- 
dental recovery  on  account  of  the  costs  of 
the  action,  awarded  only  upon  claim  made, 
and  ascertainment  of  amount  had  subse- 
quently to  the  giving  of  the  Judgment. — 
Whitaker  r.  Title  Ins.  ft  Trust  Co.,  17»  Cal. 
Ill,  176  Pac.  460. 

Am  to  stay  of  proeeedlnga  Im  lowrr  eenrt, 

see,  post.  I  949  and  note. 

69.  SuBlcieBcy  of  ■ndcrtaUng. — Under- 
taking on  appeal  by  one  defendant  from 
order  denying  new  trial  which  recltea  that, 
sureties  undertake  on  part  of  appellants 
that  appellants  will  pay  all  costs  and  dam- 
ages. Is  insufficient  since  standing  on  strict 
letters  of  their  contracts  sureties  could 
not  be  liable  for  anything  as  coats  and 
damages  and  could  only  be  awarded  against 
one  appealing  defendant.  —  Zane  v.  De 
Onatlvla,  136  Cal.  440,  442,  67  Pac.  685. 

Am  to  dtaiinlwul  for  iHsaScleney  of  nm- 
dertaklBc  see,  post,  i  964.  and  note. 

As  to  aMflcleney  of  a p pen  I -bond,  nlgned 
■nder  an  agreement  that  others  Mhall  mtgm 
■■bae^neMtly,  see  note  46  L.  R.  A.  333. 

TO.  Same  — "AfeoMt  to  appeal."  —  Under- 
taking on  appeal  reciting  that  plaintiff  is 
to  appeal  from  certain  order  does  not  ren- 
der undertaking  defective  since  undertak- 
ing is  necessary  to  render  appeal  erfectual. 
and  hence  objection  that  language  should 
have  been  "whereas  plalntlfr  has  appealed" 
can  not  be  maintained.  —  Kaltschmidt  v, 
Weber.  139  Cal.  76,  77,  72  Pac.  632. 

71.  Same— Date  of  Jodgaaent  ineorreetly 
Mtated  in  undertaking  on  appeal  does  not 
render  It  Insufflclent  where  Judgment  i« 
otherwise  correctly  described  so  that  sure- 
ties on  undertf^klng-  would  be  bound  by  It. 
—Swasey  v.  Adair,  8S  Cal.  186,  137,  2S  Pac. 
284. 

73.  Saase— "EUher  of  them."— Undertak- 
ing on  appeal  which  stated  that  appellant 
would  pay  all  costs  awarded  against  him 
on  appeal  Is  sufficient  undertaking  on  ap- 
peal from  Judgment  and  order  denying  new 
trial  without  use  of  words  "or  either  of 
them." — Martin  v.  De  Ornelas,  139  Cal.  41. 
44.  72  Pac.  440. 

'8.  Same— HMt  cooform  to  Dotice  of  ap- 
peal and  where  notice  of  appeal  Is  from 
whole  Judgment  and  undertaking  reciting 
appeal  from  Judgment  for  costs,  appeal  will 
be  dismissed,  —  Stockton  School  Dtst.  v. 
aoodell,  6  Cal.  Unrep.  277.  S6  Pac.  886. 

74.  Same  —  Provision  for  payment  of 
roata  and  damasra   on  dlMmlMMaL — Under- 


taking on  appeal  which  does  not  contain 
agreement  on  part  of  sureties  that  appel- 
lant win  pay  costs  and  damages  on  dls- 
missal  of  appeal,  la  fatally  defective  and 
appeal  will  be  dismissed. — Duncan  v.  Times- 
Hlrror  Co.,  109  Cal.  602,  603,  42  Pac.  147; 
Anderson  v.  Anderson.  128  Cal.  446,  447. 
56  Pac.  61;  Estate  of  Fay,  126  Cal.  457.  468, 
58  Pac.  936:  Jarman  v.  Rea,  129  Cal.  157, 
168,  61  Pac.  790. 

75.  Sane  —  Same  —  Condition  In  under- 
taking to  stay  ezecntlon  for  payment  of 
damages  and  coats  on  dismissal  of  appeal 
will  not  obviate  failure  of  undertaking  on 
appeal  to  contain  such  condition,  though 
both  undertakings  are  Included  In  one  In- 
strament. — Duncan  v.  Ttmes-Mlrror  Co.,  109 
Cal.  602,  603,  42  Pa&  147. 

76.  Same— Spec  meat  fen  of  Item  of  Jndg> 
ment.  —  Undertaking  on  appeal  which  is 
properly  entitled  in  case,  and  states  cor- 
rectly date  of  rendition  and  entry  of  Judg- 
ment, ia  sufficient  to  bind  sureties,  and 
Bpecillcatlon  of  one  item  or  Incident  of 
Judgment  can  not  Invalidate  undertaking. 
^Wadleigh  v.  Phelps,  147  Cal.  186,  81  Pac. 
418.  420. 

Aa  to  alngle  undertaking  en  two  or  more 
appcala.  see,  ante,  I  940,  and  note. 

77.  Suretlea  —  Am  partlea.  —  Sureties  by 
entering  into  undertaking,  though  brought 
under  Jurisdiction  of  court,  are  not  thereby 
made  actors  in  the  litigation  or  entitled  to 
any  part  In  Its  conduct,  and  party  to  whom 
they  have  given  undertaking  is  not  re- 
quired to  give  them  notice  of  steps  In  pro- 
cedure to  be  taken  against  defendant,  hut 
they  are  hound  equally  with  him  by  any 
order  which  may  be  made  between  real 
parties  in  action. — Hitchcock  v.  Caruthers. 
100  Cal.  100,  108,  84  627. 

As  to  eVeirt  of  dvlnv  atay-kond.  see. 
post,  1 94$  and  note. 

As   to   llahllltr  of  auretle*   mm  appeal- 

bonda,  aee  note  88  Am.  St.  Rep.  70S. 

Ah  to  Itaktlttr  of  snretlea  on  defective 
nndertaklnga,  on  appeal,  see  note  67  Am. 

St.  Rep.  197. 

78.  Same— Attorney  for  uppcllant. — Dis- 
missal of  appeal  will  not  be  granted  be- 
cause one  of  attorneys  for  appellant  be- 
came surety  on  undertaking  on  appeal  tn 
violation  of  rule  of  superior  court. —  De 
Jarnatt  v.  Marques,  127  Cal.  558,  5«0.  78 
Am.  St.  Rep.  90,  60  Pac.  46. 

79.  Same— Surety  company. — Act  of  1885. 
p.  114.  providing  that  surety  company  alone 
may  be  sole  and  sulllclent  surety  on  under- 
taking on  appeal,  held  unconstitutional  as 
an  attempt  to  amend  this  section  by  special 
act. — Cramer  v.  Tittle.  2  Cal.  Unrep.  715.  11 
Pac.  852. 

flO.  I'ndertaking  Cor  Rtay  of  proceedlngN 
nnder  JndKment  —  Kntlrely  dintlnet  from 
bond  for  three  hundred  dollars  to  cover 
costs  on  appeal,  and  fact  that  it  is  found 
in  same  paper  with  latter  does  not  change 
Ita  character  as  separate  and  Independent 


Digitized  by 


1043 


JUDGMENT  FOR  DELIVERY  OF  DOCUMENT — AFPEAIj. 


[Pt.  U. 


undertaking. — Corcoran  V,  Desmond.  71  Cal. 
100,  104,  11  Pac.  815. 

Am  t«  star  of  proceedlnKi*  br  andvrlakinK 
fllcd  In  accordance  witk  tkla  Bectloiit  see, 
post,  I  949  and  note. 

Au  to  the  HufllcIVDcr  of  undertaklnv  to 
atay  excealton.  aee  S  942,  ttils  note. 

81.  Saae~-LIabllltr  of  anretlCM — Co»t».— 
In  a  case  where  a  court  enters  a  Judgment 
against  the  sureties  upon  an  undertaking 
given  to  stay  the  execution  of  a  Judgment 
pending  an  appeal,  the  trial  court  has  no 
Jurisdiction,  In  determining  the  amount  of 
the  judgment,  to  take  Into  consideration 
costs  which  had  been  awarded  to  the  ap- 
pellant on  two  former  appeals,  where  it  is 
shown  that  proceedings  to  collect  such 
former  awards  had  been  taken  and  were 
Involved  in  another  appeal  not  yet  deter- 
mined.— Dean  v.  Hawes,  32  Cal.  App.  677, 
16S  Pac.  loss. 

Am  to  atay  of  yxoeeedlnaa  la  lower  eonrt, 

see,  post,  9  949  and  note. 

83.  Waiver  of  liunBeleaejr. — Stipulation 
that  an  undertaking  in  due  form  has  bean 


properly  made  and  flled,  etc..  made  after 
time  before  another  undertaking  had  ex- 
pired, will  estop  respondent  from  claiming, 
after  time  for  filing  another  undertaking 
has  expired,  that  undertaking  on  appeal  Is 
Insumclent. — Estate  of  Marshall,  118  Cal. 
379,  380.  50  Pac.  540;  Springer  V.  Springer, 
126  Cal.  4&Z.  453,  58  Pac.  1060. 

83.  Signing  certificate  to  transcript  which 
stated  that  undertaking  in  due  form  was 
filed  within  time  allowed  by  law  waives 
Inaufficlency  of  undertaking. — Springer  v. 
Springer,  126  Cal.  452,  453,  58  Pac.  1060. 

84.  Joining  in  stipulation  extending  time 
within  which  to  flle  points  and  aulhorltlea 
amounts  to  waiver  of  Insufficiency  of  un- 
dertaking where  time  within  which  to  ap- 
peal had  not  expired  when  such  stipulation 
was  made  but  not  where  time  within  which 
to  appeal  had  expired. — Gardiner  v.  Cali- 
fornU  G.  I.  Co.,  129  Cat.  62S,  629,  62  Pac  110. 

Am  to  seceasttT'  of  aadertalEbi*.  see,  ante. 
1940  and  note. 

As  to  time  for  Ulnc  ■adertaklnx.  see, 
ante,  g  940  and  note. 


§943.   APPEAL  FKOM  A  JUDGBIENT  FOB  DELIVERY  OF  DOOU- 

MENTS.  If  the  judgment  or  order  appealed  from  direct  the  assignment  or 
delivery  of  documents  or  personal  property,  the  execution  of  the  judgment  or 
order  cfm  not  be  stayed  by  appeal,  unless  the  things  required  to  be  assigned  or 
delivered  be  placed  in  the  custody  of  such  officer  or  receiver  as  the  court  may 
appoint,  or  unless  an  undertaking  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sureties;  and  in  such  amount  as  the  court,  or  a  judge  thereof, 
may  direct,  to  the  effect  that  the  appellant  will  obey  the  order  of  the  appellate 
court  upon  the  appeal.  If  the  judgment  or  order  appealed  from  appoint  a 
receiver,  the  execution  of  the  judgment  or  order  can  not  be  stayed  by  appeal, 
unless  a  written  undertaking  be  executed  on  the  part  of  the  appellant,  with 
two  or  more  sureties,  to  the  effect  that  if  such  judgment  or  order  be  affirmed 
or  the  appeal  dismissed,  the  appellant  .will  pay  all  damages  which  the  respond- 
ent may  sustain  by  reason  of  such  stay,  not  exceeding  an  amount  to  be  fixed 
by  the  judge  of  the  court  by  which  the  judgment  was  rendered  or  order  made, 
which  amount  must  be  specified  in  the  undertaking.  If  the  judgment  or  order 
appealed  from  direct  the  sale  of  personal  property  upon  the  foreclosure  of  a 
mortgage  thereon,  the  execution  of  the  judgment  or  order  can  not  be  stayed 
on  appeal,  unless  an  undertaking  be  entered  into  on  the  part  of  the  appellant, 
with  at  least  two  sureties,  in  Kuch  amount  as  the  court,  or  the  judge  thereof, 
may  direct,  to  the  eflPect  that  the  appellant  will,  on  demand,  deliver  the  mort- 
gaged property  to  the  proper  officer  if  the  judsrinent  be  affirmed,  or  in  default 
of  such  delivery  that  the  appellant  and  sureties  will,  on  demand,  pay  to  th« 
proper  officer  the  full  value  of  such  property  iit  the  date  of  the  appeal. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  350  Practice 
Act;  amendment  approved  March  3.  1880.  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  6;  March  3,  1897,  Stats,  and  Amdts.  1897,  p.  56. 
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JUDGMENT  FOR  DELIVERY  OP  DOCU- 
MENTS. 

1,  2.  Construction  of  section — Ab  to  applica- 
tion. 

3.  Same— To  apply  only  to  appellanta  who 

are  required  to  perform  directions  of 
judgment. 

4.  Same — To  apply  to  cases  where  appellant 

has  money  or  other  property  in  his 
possession. 

5.  Same — Relates  only  to  case  where  appeal 

has  been  taken. 

6.  Decree  authorizing  sale  of  pledged  prop- 

erty. 

7.  Decree  of  partition. 

8.  Judgment  deciding  ownership  Ot  lUUU  lu 

posscsaion  of  court. 

9.  Judgment  declaring  liens  to  be  enforced 

to  be  "plaintiff's  mortgage  and  lien" 
and  "intervener's  mortgage  and  lien.*' 

10.  Judgment  in  replevin, 

11.  Judgment  of  foreclosure. 

12.  Judgment  referred  to  in  this  section. 

13.  Money  is  not  included  within  personal 

property. 

14.  Money  which  is  a  special  fund. 

15.  Order  appointing  administrator. 

16.  Order  directing  insolvent  to  turn  over  to 

receiver  goods,  wares,  and  merchan- 
dise. 

17.  Order  directing  payment  of  money  for 

family  allowance. 

18.  Boad-improvement  bonds  —  Property  in 

controversy — Mandamus. 

See,  ante,  |  936  and  note. 

As  to  effect  of  koad  to  mtmr  VroeeedfuKBi 

see,  post,  S  946  and  note. 

Aji  to  protection  of  prortrtr  1b  kanda  of 
receiver  pcndlBs  avpeal,  see  note  11  L.  R.  A. 
481. 

1.  Coaatmetton  ot  eeetloB — As  to  appll- 

eatlon. — This  section  does  not  apply  to  a 
Judirment  for  sale  upon  the  Toreclosure  of 
a  pledge.  —  Southern  Pac.  Co.  v.  Superior 
Court.  167  Cal.  250,  139  Pac.  69. 

2.  An  order  of  the  court  requiring  the 
sheriff  to  take  Into  his  possession  and  de- 
liver to  the  petitioner  certain  personal 
property  and  documents  Is  not  stayed  by 
the  mere  fact  of  perfecting  an  appeal  under 
the  alternative  method  without  giving  the 
stay-bond  provided  herein. — Bailey  v,  Supe- 
rior Court,  SI  Cal.  App.  78,  159  Pac.  990. 

S.  Sane — To  apply  only  to  appellants 
who  are  required  to  perform  direct  Iudh  of 
Jadsnient  or  order  appealed  from. — Born  v. 
Horstmann.  80  Cal,  452.  453.  5  L.  R.  A.  577, 
22  Pac.  169.  338;  Pennle  v.  Superior  Court! 
89  Cal.  31.  32,  26  Pac.  617;  Estate  of  Woods. 
94  Cal.  566,  567.  29  Pac,  1108. 

4.  Same — To  apply  to  eaNca  whrrr  ap- 
pellant haJi  money  or  other  property  la  Mn 
poaBeaaion  which  has  been  ad.turlged  by 
lower  court  to  belong  to  respondent,  or 


where  appellant  has  been  directed  to  do 
some  act  for  benefit  of  respondent,  and 
where  It  would  be  unjust  to  allow  appellant 
to  retain  possession  of  property  without 
securlns  respondent  by  bond. — Rohrbacher 
V.  Superior  Court,  144  Cal.  til.  6SS,  78 
Pac.  22. 

B.  Same—Relatca  only  to  eaac  where  ap- 
peal haa  heen  taken  and  has  only  to  do 
with  matter  of  staylns  execution  after  ap- 
peal, and  hence  where  In  petition  for  man- 
date to  compel  fixtner  of  amount  of  stay- 
bond  there  is  no  affirmation  that  appeal  had 
been  taken  from  order  appointing  receiver, 
but  merely  that  petitioner  was  desirous  of 
appealing  from  such  order,  writ  will  not 
issue. — De  Z^eonla  v.  York,  140  Cal.  333, 
334.  73  Pac.  1058. 

e.  Decree  anthorlslas:  sale  of  pledged 
property  on  foreclosure  of  pledge  is  not 
within  this  section,  since  pledged  property 
was  In  possession  of  plaintiff,  and  no  de- 
livery was  required.  —  Rohrbacher  v.  Su- 
perior Court,  144  Cal.  631,  632,  618,  78 
Pac.  22. 

T.    Decree  of  partition  la  not  stayed  by 

bond  under  this  section. — Bom  v.  Horst- 
mann, 80  Cal.  462,  453,  6  U  R.  A.  577.  22 
Pac.  169,  838. 

8.  Jadcneat  ileeMlav  ownemkip  af  fand 
la  poaaeaalon  ot  conrt  does  not  require  stay- 
bond  as  provided  by  this  section. — McCal- 
lion  V.  HIbernia  Sar.  A  L.  Soc,  98  Cal.  448, 
445,  33  Pac.  329. 

9.  JudKnient  declarbiK  Ilena  to  be  en- 
forced to  be  "plalntUTs  mortvage  and  lien** 
and  "Intervener 'a  mortgage  and  lien,**  and 

that  "such  mortgages  and  liens  are  ones 
described  fn  complaint,"  is  within  this  sec- 
tion and  Judgment  can  not  be  stayed  with- 
out stay-bond;  three-hundred-dollar  bond 
does  not  warrant  supersedeas. — Tolle  v. 
Heydenfeldt,  188  Cal.  S6,  67,  70  Pac.  1013. 

10.  Jadgmeat  In  replevin  requires  stay- 
bond  on  appeal,  though  redelivery  bond  had 
been  given  In  such  action,  and  hence  super- 
sedeas will  not  be  Issued  where  no  such 
bond  was  given  as  is  required  by  this  sec- 
tion.—Swasey  V.  Adair,  88  Cal.  208,  206,  26 
Pac  83. 

11.  Judgment  of  foreeloanre  for  certain 
sum  directing  sale  of  steamship,  apparel, 
and  Jurnlture,  and  out  of  proceeds  pay- 
ment of  Judgment  to  plaintiff.  Is  not  Judg- 
ment directing  assignment  or  delivery  of 
document  or  personal  property,  or  Judg- 
ment directing  sale  of  personal  property  on 
foreclosure  of  mortgage. — Olsen  v.  Birch,  1 
Cal.  App.  99,  81  Pac.  6S6,  667. 

12.  Judgment  referred  to  In  tkbi  aectlon 

is  decree  passing  on  matter  directly  in- 
volved In  litigation.  In  all  other  cases  pro- 
ceedings are  held  In  abeyance  by  virtue  of 
statu tf  Itself, — McCalllon  v.  Hibernla  Sav. 
&  L.  Soc,  98  Cal.  442,  446,  33  Pac.  329. 

13.  Money  Im  not  included  within  per- 
sonal property  spoken  of  under  this  section, 
and  hence  it  does  not  apply  to  appeal  taken 
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by  leiratee  from  decree  of  dfetrlbutlon, 
thouffh  decree  distributes  .certain  moneys. — 
In  re  Schedel,  <»  Cal.  241,  243,  10  Pac.  SS4. 

14.  Httaey  wkleh  Is  *  speelal  fnad.  capa- 
ble of  Identiflcatlon,  answers  to  term  of  per- 
sonal property  as  given  In  this  section. — 
McCalUon  V.  Hlbernla  Sav.  &  L.  Soc,  9S 
Oul.  442,  446,  33  Pac.  329.  Distinguishing: 
Kstate  of  Schedel,  69  Cal.  241,  10  Pac.  334. 

I6.  Order  appolntlD^  adinlnl>tralor  l3 
stayed  by  undertaking:  under  section  941, 
ante. — Estate  of  Woods.  94  Cal.  566,  567,  29 
Pac.  1108. 

16.  Order  directing  Inaolvent  to  tun 
av«r  to  neelvev  K»o4m,  wares,  and  merehaK- 
dlse  or  Us  avails  must  be  stayed  by  com- 
pliance with  this  section,  and  hence  under- 
takings for  costs  on  appeal  will  not  stay 
such  order. — Ex  parte  Clancy,  90  Cal.  5B3, 
556,  27  Pac.  411. 

IT.  Older  direetbw  payment  of  aioncy 
for  faailly  allewaBCe  ta  not  stayed  under 


this  section. — Pennle  v.  Superior  Court.  S9 

Cal.  31.  52,  88,  26  Pac.  617. 

18.  Road -Improvement  bonds  —  Property 
la  eontroverKy— .Mandamna. — In  a  proceed- 
ings In  mandamus  to  compel  a  county 
treasurer  to  deliver  to  the  petitioner  cer- 
tain road-lraprovement  bonds  which  he 
claimed  to  be  his  property,  and  a  Judgment 
awarding  a  part  of  the  bonds  to .  certain 
Interveners,  and  thereafter,  pursuant  to  an 
order  of  the  court,  all  of  the  bonds  were 
delivered  by  the  treasurer  to  the  county 
clerk  to  hold  until  the  final  determination 
of  the  action  on  an  appeal  from  the  Judg* 
ment,  it  was  held  that  a  writ  of  mandate 
will  not  lie  to  compel  the  court  to  make 
an  order  commanding  the  county  clerk  to 
deliver  to  the  petitioner  the  portion  Of 
the  bonds  not  Included  In  those  claimed 
by  the  Interveners,  under  the  provisions  of 
the  above  section. — Oswald  v.  Sioane,  39 
Cal.  App.  192.  178  Pac  312. 


§  944.  APPEAL  FROM  A  JUDGMENT  DIKEGTINa  THE  EXECUTION 
OF  A  CONVEYANCE,  ETC.  If  the  judgment  or  order  appealed  from,  direct 
the  execution  of  a  conveyance  or  other  instniment,  the  execution  of  the  judg- 
ment or  order  can  not  be  stayed  by  the  appeal  until  the  instrument  is  executed 
and  deposited  with  the  clerk  with  whom  the  judgment  or  order  is  entered,  to 
abide  the  judgment  of  the  appell&te. court. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  361  Practice  Act. 


EXECUTION  OF  CONVEYANCE 
DIRECTED. 

].  Construction  of  section — As  to  application. 

3.  InstrameDt  nuUity  upon  reversaL 

3.  Judgment  referred  to  in  thia  section. 

See,  ante,  I  936  and  note. 

1.    COBstractioa  of  aeetion— As  to  appli- 

vatfea. — Construed  to  apply  to  appellants 
who  are  required  to  perform  directions  of 
judgment  or  order  appealed  from. — Estate 
of  Schedel,  69  Cal.  241,  243,  10  Pac.  334; 
Born  V.  Horstmann,  80  Cal.  452,  453.  5 
I..  R.  A.  577.  22  Pac.  169,  338;  Pennie  v. 
Superior  Court.  89  Cal.  31,  32,  26  Pac.  617; 


Estate  of  Woods,  94  Cal.  566,  B67,  t»  Pac. 

1108.  , 

S.   lutmmeBt  ttvlllty  npoa  reversal. — 

Where  the  defendant  In  an  action  to  en- 
force a  trust  fflvea  a  deed  to  stay  execution 
of  the  Judgment  rendered  against  him  and 
deposits  it  with  the  clerk  of  the  court  pur- 
suant to  above  section,  the  deed  becomes 
a  nullity  in  the  hands  of  the  clerk  upon 
the  reversal  of  the  Judgment.  —  tTnlted 
States  Oil  A  Land  Co.  v.  Bell,  219  Fed.  785. 

8.  Jndicment  reCened  <•  In  Ikis  seetloM 
Is  decree  passing  on  matter  directly  In- 
volved In  litigation.  In  all  other  cases  pro- 
ceedings are  held  In  abeyance  by  virtue  of 
statute  Itself. — McCalllon  v.  Htbemla  Sav. 
&  L.  Soc.  9S  Cal.  442.  446,  33  Pac.  S29. 


§  946.    UNDERTAKING  ON  APPEAL  CONCERNING  REAL  PROPERTY. 

If  the  judgment  or  order  appealed  from,  direct  the  sale  or  delivery  of  pos- 
session of  real  property,  the  execution  of  the  same  can  not  be  stayed,  unless 
a  written  undertaking  be  executed  on  the  part  of  the  appellant,  with  two  or 
more  sureties,  to  the  effect  that  during  the  possession  of  such  property  by  the 
appellant,  he  will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  1"  At  if  the  judgment  be  affirmed,  or  the  appeal  di.smissed,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the  time  of  the  appeal 
until  the  delivery  of  possession  thereof,  pursuant  to  the  judgment  or  order, 
not  exceeding  the  snni  to  be  fixed  by  the  judge  of  the  court  by  which  the  judg- 
ment was  rendered  or  order  made,  and  which  iini.'it  be  specified  in  the  under- 
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taking.  "When  the  judgment  is  for  the  sale  of  mortgaged  premises,  and  the 
payment  of  a  deficiency  arising  upon  the  sale,  the  undertaking  must  also  pro- 
vide for  the  payment  of  such  deficiency. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  352  Practice  Act 

36.  Same  —  Same  —  Some  of  sureties  on 
staj-bond  on  it  twice  for  different 

sums. 

37,  38,  Same — Sureties,  liability  on. 

89.  Same  —  Same  —  Partial  affirmance  of 
judgment. 

40.  Undertaking  on  appeal  from  decree 
foreelosing  mortgage. 

41.  Undertaking  for  payment  of  deficiency. 
42-44.  Same  —  Appellant,  though  not  mort- 

gageor,  must  execute. 

45.  &me — Same — A  contrary  impression. 

46.  Same  —  Judgment  directing  defendant 
to  pay  certain  notes  and  in  default 
thereof  directing  sale  of  certain 
property. 

47.  Same  —  Judgment  declaring  lien  of 
mortgage  subordinate  to  mechanics' 
lien. 

48.  Same  —  Judgment  in  partnership  ac- 
counting. 

-  49.  Same  —  Undertaking  against  eommia- 
sion  of  waste. 
50,  ffl.  Same  —  Same  — ■  Judge  of  court  fixes 
amount  of  undertaking. 
08.  Same — Waiver  of  provision  for  pay- 
ment of  deficiency. 
53.  Undertaking  on  appeal — From  decree 
and  order  of  sale  to  satisfy  lien 
other  than  mortgage-lien. 
64.  Same — Same  —  Any  further  provision 
in  such  an  undertaking. 

55.  Undertaking  for  costs  only. 

56.  Undertaking  for  use  and  occupation. 

57.  Same — Where  such  appellant  dies  pend- 
ing appeal. 

68.  Undertaking  on  appeal  —  From  judg- 
ment directing  delivery  of  posseasion 
of  real  property. 

69,60.  Same  —  Same  —  Where  mortgagee  ob- 
tained a  judgment  foreclosing  a 
mortgage  against  a  mortgageor  in 
possession. 

61.  Same — ^Provision  applies  to  judgment 
for  possession. 

62.  Undertaking  on  appeal— From  judg- 
ment directing  sale  of  real  property 
merely. 

See,  ante,  S  936  and  note. 
].  Coutrnctloa  of  aectloB  —  Appll«ii  ta 
appellaate  required  to  perform  conditions 
of  Judgment  or  order  appealed  from. — 
Estate  of  Schedel,  69  Cal.  241.  243,  10  Pac. 
334:  Born  v.  Horstmann,  80  Cal.  4B2,  463, 
5  L.  R.  A.  577,  22  Pac.  169,  338;  Pennle  v! 
Superior  Court,  89  Cal.  31,  32,  53,  26  Pac. 
617;  Estate  of  Woods,  94  Cal.  566,  667.  29 
Pac.  1108;  Foster  v.  Superior  Court,  115  Cat 
27»,  282,  47  Pac.  B8. 


JUDGMENT  CONCERNING  HEAL  PROP- 
ERTY—UNDERTAKING  ON  APPEAL. 

1.  Construction  of  section — Applies  to  ap- 

pellants required  to  perform. 

2.  Same — Controls  where  judgment  directs 

raie  of  real  property. 

3,4.  Same  —  Undertaking  provided  for  in 
above  section  applies  only. 

5.  Decree  of  foreclosure  directing  sale. 

6.  Same — Appeal  from  decree — Does  not 

stay  proceedings. 

7,  8.  Same — Writ  of  assistance  may  issue. 
9.  Same  —  Same  —  Requisites  to  obtain 
writ. 

10.  Same — Same — Same — Affidavit. 
11- 14.  Effect  of  and  liability  on. 

15.  Fraudulent  conveyance — Judgment  di- 

recting delivery  of  real  property — 
Stay  of  execution  —  Abstract  ques- 
tion. 

16.  Judgment  directing  sale  of  real  prop- 

erty— To  pay  money-judgment  in  ac- 
tion by  vendee  against  his  vendor. 

17.  Same — Supersedeas — Absence  of  bond. 

18.  Judgment  directing  the  sale  of  a  steam- 

ship. 

19,  20.  Same — Section  applicable  to  judgment 
which  directs  payment  by  defendant 
of  specific  amount  of  money. 

21,  22.  Judgment  foreclosing  mechanics'  lien — 
Is  not  properly  stayed  by  under- 
taking. 

23.  Judgment  in  unlawful  detainer. 

24.  Order  requiring  plaintiff,  in  condem- 

nation proceedings,  to  pay  compen- 
sation. 

25.  Stay  of  proceedings — Affidavits  on  ap- 

plication for. 

26.  Same — Where  judgment  hss  been  exe- 

cuted before  application  for  stay. 

27.  Undertaking  —  As   to   provision  for, 

generally. 

28, 29.  Same — ^Authority  to  fix  the  amount  of 
bond. 

30.  Same — Duty  of  court  to  fix  amonnt  of 

undertaking. 

31.  Same — Execution  of  judgment  by  issu- 

ance of  writ  of  possession. 

32.  Same — On  application  for  mandamus 

to  compel  court  to  fix  amount. 

33.  Same  —  Order  fixing  amount  may  be 

made  ex  parte. 

34.  Same — Order  fixing  amount  need  not 

name  separately  amounts  for  waste, 
occupation,  and  deficiency. 

35.  Same — Sufficiency  of  —  Erroneous  de- 

scription of  property. 
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5.  Same  Control*  where  Judsmenf  ilt- 
reclH  Male  ot  real  property  and  defendant  is 
liable  only  in  case  of  deficiency  in  proceeds 
of  sued  sale,  and  hence  controls  wiiere  Judg- 
ment directing  defendant  to  pay  certain 
sum  within  certain  time,  or  In  default 
thereof  certain  real  estate  should  be  sold 
by  commiBsloner,  and  out  of  proceeds  such 
sum  should  be  paid,  and  If  proceeds  were 
Insufficient,  deficiency  Judg:ment  should  be 
docketed  against  defendant,  and  execution 
issued  therefor. — Kreling  v.  Krellng,  116 
Cal.  468,  461.  48  Fac.  38S. 

8.  Same — VndertaklnK  provided  for  Id 
above  section  applies  only  to  appellant  who 
Is  in  possession,  but  word  "possession" 
must  be  held  to  apply  to  any  person  who 
is  actually  residing  on  premises  and  to  in- 
clude persons  in  subordination  to  whom 
property  is  held,  and  they  can  not  procure 
stay  of  proceedings  without  required  un- 
dertaking on  ground  that  another  Is  In 
actual  possession  of  property  if  such  other 
holds  In  subordination  to  them. — McMillan 
V.  Hayward,  84  Cal.  85,  87,  24  Fac.  151. 

4.  Comparei  Root  v.  Bryant,  54  Cal.  82, 
where  It  seems  to  have  been  in  effect  held 
that  the  undertaking  required  applies  only 
to  persons  in  possession  and  that  a  party 
out  of  possession  is  not  required  to  give  an 
undertaking. 

B.  Deeree  of  foreclosnrc  dircetins  aale 
ot  mortgaged  premises,  and  payment  of  de- 
flclency  arising  on  sale,  must  be  stayed  by 
bond  as  provided  tn  this  section. — Boob  v. 
Hall,  106  Cal.  41S,  41B,  88  Fac.  977. 

Aa  to  ■ndcrtaklBS  oa  appeal  from  decree 
forecloalns  mortage,  see  par.  40,  this  note. 

6.  Same— Appeal  from  decree — Does  not 
atay  proeeedlnga. — In  a  case  in  which  a 
deed  of  trust  is  by  stipulation  converted 
Into  and  foreclosed  as  a  mortgage,  an  ap- 
peal taken  by  the  trustor  from  the  decree 
of  foreclosure,  he  being  in  the  possession  of 
the  property,  does  not  stay  proceedings  un> 
less  a  written  undertaking  Is  executed  and 
filed  as  provided  In  the  above  section. — 
Clemens  v.  Gregg.  S4  Cal.  App.  245,  167  Pac. 
294,  following  the  doctrine  In  Bank  of 
Woodland  V.  Stephens,  1S7  Cal.  4E8,  70  Pac. 
293. 

7.  Sam^— Writ  of  asalstaace  may  iMMoc  to 

recover  possession  of  land  sold  at  fore- 
closure sale  unless  stay-bond  has  been  exe- 
cuted, as  required  by  this  section,  and 
hence  Judgment-roll  is  admissible  tn  evi- 
dence at  hearing  of  such  writ,  though  ap- 
peal has  been  taken  from  Judgment. — Cali- 
fornia H.  &  Sav.  Bank  v.  Graves,  129  Cal. 
849.  650,  62  Pac.  259.  See  Montgomery  v. 
Tutt,  11  Cal.  190. 

8.  DlatingaiabltiBi  Murray  v.  Oreen,  6f 
Cal.  363,  28  Pac.  118;  Naftzger  v.  Gregg.  99 
Cal.  83.  37  Am.  St.  Rep.  23.  33  Pac.  757; 
In  re  Blytho,  99  Cal.  472,  34  Pac.  108. 

n.  Same  —  Same  —  Reqnialtea  to  obtaia 
*rl(.  as  against  the  parties  and  those  claim- 
ing with  notice  under  them  after  the  com- 
mencement  of  the  action,  is  to  furnish  to  the 


court  proper  evidence  of  a  presentation  of  a 
deed  to  them,  and  a  demand  of  possession, 
and  their  refusal  to  surrender  it. — Mont- 
gomery v.  Middlemlss,  21  Cal.  103,  81  Am. 
Dec.  146;  California  M.  ft  S.  Bank  v.  Graves, 
129  Cal.  649.  651.  62  Pac.  259. 

10.  Same  —  Same  —  Same  —  AflUavlt. — 

"Such  evidence,  we  think,  could  properljt 
be  furnished  to  the  court  by  affidavit.''-^ 
California  M.  ft  S.  Bank  v.  Graves,  129  '-n.l. 
649,  651,  62  Fac  259. 

11.  Eflcct  of  and  llafeOitr  — The  un- 
dertaking given  under  above  section  oper- 
ates as  a  permanent  stay  of  execution  pend- 
ing the  appeal. — Jameson  v.  Chanslor-Can- 
fleld  Midway  Oil  Co.,  173  Cal.  612,  160  Fac. 
1066. 

12.  Where  an  undertaking  has  been 
given  pursuant  to  this  section  to  stay  exe- 
cution pending  appeal  the  supreme  court 
has  no  inherent  or  statutory  power  to  re- 
quire further  security  as  a  condition  to  the 
maintenance  of  the  stay  of  execution  of 
the  Judgment. — Jameson  v.  Chanslor-Can- 
fleld  Midway  Oil  Co.,  178  Cal.  612,  1«0  Fac 
1066, 

13.  Where  an  appeal  Is  taken  by  on* 
person,  and  the  undertaking  thereon  pur- 
ports on  its  face  to  be  given  on  an  appeal 
taken  by  several  persons,  such  undertaking 
Is  insufficient  to  support  the  appeal,  and  no 
recovery  can  be  had  against  the  sureties. — 
Fry  V.  Astorg,  29  Cal.  App.  740.  156  Pac.  873. 

14.  No  liability  is  incurred  by  the  surety 
on  an  undertaking  on  appeal  taken  by  one 
of  several  defendants,  where  the  undertak- 
ing recites  on  Its  face  that  it  was  given 
as  security  on  an  appeal  taken  by  all  the 
defendants  in  the  action. — Fry  v.  Astorg. 
29  Cal.  App.  740,  1S6  Pac  S7S. 

15.  Fraudulent  eonvcyaacc  —  Jadgmeat 
dlreetlng  delivery  of  real  property — Stay  ot 
execntlon — Abstract  qneatlon. — In  an  action 
to  set  aside  a  conveyance  as  fraudulent  in 
respect  to  existing  creditors  and  Judgment 
for  plaintiff  directing  delivery  of  the  real 
property,  from  which  an  appeal  has  been 
taken,  an  order  ot  the  trial  court  staying 
an  execution,  and  an  appeal  from  such 
order  upon  the  ground  that  the  form  of  tha 
order  Is  Insufficient  under  the  requlrementa 
of  the  above  section,  after  the  appeal  from 
the  Judgment  has  been  affirmed  such  appeal 
from  the  order  presents  merely' an  abstract 
question  and  will  not  be  considered  by  the 
court. — Adams  V.  Prather,  176  Cal.  164,  167 
Pac.  867. 

16.  Judgment  directing  iiale  of  real  prop- 
erty—To pay  money-Jodgment  In  aethtn  by 
vendee  agalaat  kla  vendor,  would  be  gov- 
erned by  this  section  were  It  not  that  de- 
fendant was  not  in  possession  and  there- 
fore no  bond  for  damages  by  waste  waa 
required.  It  not  being  mortgage  foreclo- 
sure no  undertaking  for  payment  of  defi- 
ciency was  required,  and  hence  It  was  gov- 
erned by  section  949,  post. — Owen  v.  Po- 
mona L.  ft  W.  Co..  124  Cal.  331.  384,  fiT 
Pac.  71. 
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17.  Same  ~  8«penwA«u  —  AbwDee  •t 
koad^An  application  for  a  writ  of  super- 
sedeas 'pending  in  appeal.  In  a  case  In 
which  the  Judgment  adjudged  a  vendor's 
lien  and  directed  sale  In  satisfaction 
thereof,  will  be  denied  where  the  trial 
Jud^e  refused  to  fix  the  amount  of  the  stay- 
bond  to  cover  waste  alone,  as  claimed  to  be 
sutnclent  by  the  appellant,  but  insisted  on 
including  therewith  an  amount  covering 
the  value  of  the  use  and  occupation  of  the 
premises,  for  the  reason  that  the  supreme 
court  has  no  Jurisdiction  to  fix  the  amount 
for  which  the  bond  shall  be  given,  and 
there  can  be  no  supersedeas  in  the  absence 
of  a  bond  the  amount  of  which  Is  fixed  in 
the  manner  prescribed  in  the  above  section. 
— Hlnliel  V.  Crowson,  182  Cal.  68,  186  Pac. 
1042. 

IS.  Judgment  dlrectlBg  lh«  "ale  of  n 
stenniBlilp,  apparel,  and  furniture  and  pay- 
ment of  Judgment  out  of  proceeds  does  not 
come  within  this  section,  aa  to  stay  of  judg- 
ment directing  payment  of  money. — Olsen 
V.  Birch,  1  Cat.  App.  99,  81  Pac.  666.  667. 
See  Central  L.  ft  M.  Co.  v.  Center,  107  Cal. 
191,  40  Pac.  834;  Owen  v.  Pomona  Land 
Co..  124  Cal.  831,  B7  Pac.  71. 

19.  Same  —  Section  applicable  to  Indg- 
■lent  vrklch  direeta  payment  by  defCBdant 
of  apeelSe  amoiiBt  of  ■toacy*  and  which  can 
be  directly  enforced  by  a  writ  of  execution, 
but  has  no  application  to  a  Judgment  which 
may  be  satisfied  In  either  of  two  or  more 
modes,  or  which  can  not  be  enforced 
against  the  defendant  until  after  plaintiff 
has  exhausted  another  remedy,  and  when 
he  is  liable  only  for  deficiency  in  the  pro- 
ceeds of  certain  property  which  is  pri- 
marily chargeable  therefor.  —  Kreling  v. 
Kreling,  116  Cal.  460,  48  Pac.  S88. 

=0.  Followed  In  Olsen  v.  Birch,  1  Cal. 
App.  99,  81  Pac.  656,  657. 

21.  Judgment  forecloaing  meckanlcs* 
Hen — in  not  properly  stayed  by  nndertak- 

iHK  as  required  by  this  section:  it  Is  gov- 
erned by  section  949,  post. — Central  L.  ft 
M.  Co.  V.  Center,  107  Cal.  193,  198,  40  Pac. 
434.  See  Corcoran  v.  Desmond.  71  Cal.  100, 
102,  11  Pac.  815. 

22.  Judgment  directing  sale  of  premises 
in  foreclosure  of  mechanics'  lien,  with  di- 
rections to  pay  lien  In  full  and  out  of  sur- 
plus pay  subordinate  Hen  on  property,  does 
not  come  within  this  section,  and  hence  un- 
dertaklng  on  appeal  for  damages  and  coats 
stays  proceedings. — Root  v.  Bryant,  64  Cal. 
182,  184.  See  Central  L.  &  M.  Co.  v.  Center, 
107  Cal.  193,  198,  40  Pac.  384. 

28.    Jndgmcnl     in     anlawfal  detainer 

Which  directs  delivery  of  possession  of  real 
property  can  not  be  stayed  unless  stay- 
bond  Is  given  as  provided  by  this  section, 
and  hence  appeal  from  order  after  final 
judgment  vacating  order  for  satisfaction  of 
Judgment  does  not  warrant  supersedeas. — 
Bateman  v.  Superior  Court,  139  Cal.  141,  143. 
72  Pac.  982. 


24.  Order  requlrlnc  plalntiO*  Im  «•>- 
demution  proecedlnga.  to  »*r  eoatpciuw* 
tlon  In  case  where  It  had  entered  Into  pos- 
session of  premises  may  be  stayed  under 
this  section. — Neale  v.  Superior  Court,  77 
Cal.  28,  29,  18  Pac.  790. 

25.  stay  of  proceedings  —  Aflldavlts  on 
application  for  stay  must.  In  mortgage  fore- 
closure, on  ground  that  appellants  were  not 
in  possession,  go  further  than  merely  state 
such  fact:  they  must  show  that  some  one 
else  Is  In  possession  adverse  to  them. — 
McMillan  v.  Hay  ward,  84  Cal. '85,  88,  24  Pac. 
151. 

26.  Same  —  Wkere  Jatement  kas  been 
execnted    before    application    (or   stay  of 

proceedings  by  supersedeas,  motion  will  be 
denied. — Hoppe  v.  Hoppe,  99  Cal.  636.  638, 
34  Pac.  222. 

27.  VndertakinK— .\s    to    provlslun  tor. 

generally. — The  present  section  of  the  code, 
like  the  section  of  the  Practice  Act,  is 
double,  providing  for  two  distinct  under- 
takings upon  two  kinds  of  Judgments; 
namely,  one  directing  sale  of  real  property, 
and  the  other  directing  delivery  of  posses- 
sion of  real  property. — Bnglund  v.  I^ewls, 
26  Cal.  337.  364. 

28.  if  Jie— Antborlty  to  fix  tbc  amount 
•f  bond  In  all  three  matters  mentioned  in 
section,  viz.,  waste  use  and  occupation  and 
deficiency.  Is  given  trial  Judge  by  this  sec- 
tion, and.  hence  undertaking  in  sum  fixed 
by  Judge,  Is  sufflclent  to  stay  alt  proceed- 
ings.—Boob  v.  Hall,  105  Cal.  413.  415.  38 
Pac.  977. 

29.  Ptovlslon  requiring  judge  to  fix 
amount  of  undertaking  against  waste  Is 
distinct  from  clause  requiring  that  under- 
taking must  also  provide  for  payment  of 
deficiency,  and  authority  of  Judge  to  tlx 
penalty  of  undertaking  Is  limited  to  object 
named  in  clause  In  which  It  Is  granted. — 
autzelt  V.  Pennie,  97  Cal.  484.  488.  32  Pac. 
684. 

8*.  Same — Duty  f>f  conrt  to  k  amonnt 
of  undertaking  to  stay  operation  of  writ 
of  possession  pending  appeal  from  order 
denying  motion  to  vacate  order  modifying 
order  for  such  writ  of  possession  arises 
from  right  to  appeal  therefrom. — Creen  v. 
Hebhard,  96  Cal.  39,  41,  30  Pac.  202. 

SI.  Same  —  Execution  of  Judgment  by 
laaaaaee  of  writ  ot  poMseaslon  and  delivery 
of  possession  to  respondent  can  nnt  be  con- 
sidered by  court  on  application  to  tlx 
amount  of  undertaking  for  commission  of 
waste  on  appeal  from  Judgment  directing 
delivery  of  possession. — Outierrez  v.  Heb- 
bard,  104  Cal.  103,  104,  106,  87  Pac.  749. 

32.  Same— On  application  for  mandamus 
to  compel  eourl  to  Bx  amonnt  of  undertak- 
ing necessary  to  stay  operation  of  writ  of 
possession  under  this  section,  whether 
court  was  right  or  wrong  In  Its  ruling  on 
motion  to  vacate  or  modify  order  for  Issu- 
ance of  writ  of  possession  will  hot  be  con- 
sidered.—Oreen  V.  Hebbard,  86  Cal.  38,  41, 
30  Pac.  202. 
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3S.  Same — 4trder  Mxing  amoant  mmr  be 

■lade  cz  parte  wltliout  notice,  thouffh  safer 
practice  would  be  to  give  respondent  oppor- 
tunity to  be  heard. — Hubbard  v.  UniversltT 
Bank,  120  Cal.  632.  fi33,  62  Pac.  1070. 

M.  Sane— Order  flxlac  amount  need  not 
■ante  acparatelr  amonnta  for  waate*  a«e«- 
pattoa,  and  defletener.  —  It  Is  aufllcient  to 
name  whole  amount  which  would  be  neees- 
aarjr  to  meet  requirements,  although  under- 
taking Itself  must  contain  covenants  for 
each  of  matters  covered  by  this  section. — 
Wheeler  v.  Karnes,  130  Cal.  618.  620,  S3 
Pac.  62. 

3S.  Same— SvBeleney  of— Crroneoua  de- 
Merlpilon  ot  prapcrty. — Sureties  on  under- 
taking against  commission  of  waste  in 
foreclosure  proceedings  are  not  liable  for 
waste  where  property  was  erroneously  de- 
scribed In  such  undertaking,  though  It  fol- 
lowed complaint  and  Judgment. — Ogden  v. 
Davis,  116  Cal.  32,  S6.  47  Pac.  72. 


M.  Same— Same  — Some  of  aarctlea  oa 
■t«y-bond  on  It  twice  for  dUCevcnt  anma 

does  not  vitiate  It. — Wheeler  v.  Karnes,  130 
Cal.  618,  620,  63  Pac.  62. 

87.  Same — Snretlea,  liability  on.  —  Bond 
for  stay  of  execution  which  names  penal 
sum  of  two  thousand  dollars  and  recites 
that  this  sum  la  amount  fixed  by  Judge, 
binds  suretlM  equally  with  principal,  and 
it  need  not  be  proved  on  trial  that  penal 
amount  of  bond  to  cover  deficiency  was 
fixed  by  order  of  court. — Ogden  v.  Davis, 
116  Cal.  82,  37.  47  Pac.  772. 

38.  Undertaking  In  sum  of  two  thousand 
dollars  whereby  sureties  promise  that  dur- 
ing possession  of  property  appellant  would 
not  commit  or  suffer  any  waste  and  that 
If  Judgment  was  adlrmed  or  appeal  dis- 
missed they  would  pay  amount  of  any  de- 
flclency  upon  sale  binds  sureties  to  pay 
such  sum  to  make  good  deflclency,  and  fact 
that  plaintiff,  In  his  action  on  bond,  asked 
Judgment  for  greater  deflclency  than 
amount  of  such  bond  does  not  deprive  him 
of  right  to  recover  such  amount. — Ogden  v, 
Davis,  116  Cal.  82,  87.  47  Pac.  772. 

80.  game- -Same  —  Partial  aflrmaace  of 
JndgmcBt  does  not  constitute  breach  of 
bond  given  under  this  section,  which  pro- 
vided that  If  Judgment  be  afilrmed  or  ap- 
peal dismissed  sureties  will  pay  value  of 
use  and  occupation  of  property  from  time 
of  appeal  to  delivery  of  possession. — Heln- 
len  v.  Beans,  71  CaL  295,  298,  12  Pac.  167. 

W.  Undertaking  on  appeal  from  decree 
foreelONlng  moKgage  and  ordering  sale  of 
mortgaged  premises,  only  stays  sale  and 
secures  costs;  where  there  Is  a  Judgment  In 
personam  against  the  defendant  In  addition 
to  the  decree  of  foreclosure  and  order  of 
sale,  the  lien  of  the  personal  Judgment  on 
the  property  of  the  Judgment-debtor,  In  the 
county  where  the  Judgment  is  docketed,  at- 
taches at  the  time  such  Judgment  Is  dock- 
eted, and  expires  at  the  end  uf  two  years 


from  the  date  of  such  docketing. — ^Englund 
T.  Lewis,  2S  Cal.  837. 

See,  also,  pars.  6-10,  this  note. 

41.    Undertaking    for    payment    of  defl- 

etency  on  appeal  from  Judgment  where  sale 
of  real  property  Is  directed  for  purpose  of 
satisfying  any  Hen  other  than  mortgage 
lien  is  not  required. — Bnglund  v.  Lewis,  25 
Cal.  387,  364;  Pacific  Mat.  L.  Ins.  Co.  v. 
Fisher  (Cal.  Oct.  26.  1893).  86  Pac.  77;  Krel- 
Ing  T.  Kreling,  116  Cal.  4B8,  4S1.  48  Pac.  3S3. 

431.  Same— Appellant,  tkongh  not  mort- 
gageor,  mnat  execute  undertaking  to  pay 
deficiency  in  action  for  foreclosure  of  mort- 
gage, though  be  may  not  be  in  possession. 
— Spenoe  v.  Scott,  96  Cal.  162.  ISS.  80  Pac. 
202. 

43.  Bond  to  stay  execution  pending  ap- 
peal from  Judgment  foreclosing  mortgage 
must  provide  for  payment  of  any  deficiency. 
— Outzelt  V.  Pennie,  97  Cal.  484,  486,  487, 
488.  82  Pac.  684. 

44.  Appellant  la  action  to  foreclose 
mortgage  must  furnish  bond  to  pay  defi- 
ciency Judgment,  whether  such  appellant  Is 
mortgageor  or  party  who  claims  mortgaged 
premises  and  deaires  to  prevent  sale  and 
enjoy  property  during  pendency  of  appeal. 
—Johnson  v.  King,  81  Cal.  307,  309,  27  Pac. 
644. 

45.  Same— Sane— A  contrary  Inpreaston 

which  seems  to  have  heretofore  prevailed 
among  the  profession  Is  erroneous. — John- 
son v.  King,  91  Cal.  307,  SOS.  27  Pac.  644. 

46.  Same— Judgment  dlretrtlng  defendant 
to  pay  certain  notea  and  In  default  thereof 
directing  sale  of  certain  property,  proceeds 
to.be  applied  to  payment  of  notes,  and  Judg- 
ment asalnst  defendant  for  any  deficiency 
does  not  require  undertaking  for  payment 
of  the  deficiency. — Kreling  t.  Kreling,  116 
Cal.  468,  4S1,  48  Pac.  888. 

47.  Same  —  Jndgmeat  declaring  Ilea  at 
mortgage   subordinate  to   neckanlCM*  lien 

requires  no  undertaking  except  that  for 
costs;  provisions  as  to  waste  and  deficiency. 
If  Introduced  Into  the  undertaking,  will  be 
utterly  void. — Pacific  Mut.  L.  Ins.  Co.  v. 
Fisher  (Cal.  Oct.  26.  1893),  36  Pac.  77,  fol- 
lowing Painter  v.  Painter,  98  Cal.  62R,  626, 
83  Pac.  488. 

See  pars,  68,  64,  this  note. 

48.  Same— Judgment  la  partneraUp  ne- 
counting,  directing  sale  of  real  property  of 
partnership  for  satisfaction  of  lien  of  one 
partner  against  another,  does  not  require 
undertaking  to  pay  deflclency  In  order  to 
stay  Its  execution,  since  such  lien  was  not 
created  by  mortgage,  and  it  Is  only  in  such 
case  that  an  undertaking  to  pay  deflclency 
la  required. — Painter  v.  Painter,  98  Cal.  626. 
626.  33  Pac.  483.  See  Bnglund  v.  Lewis,  26 
Cal.  337.  364. 

4a.  Sane— Uadertaking  agnlnst  comnli*- 
Btou  of  waste  as  provlslqn  in  undertaking 
to  stay  execution,  stating  that  it  is  given 
in  compliance  with  this  section,  docs_  not 
extend  its  effect  beyond  condition  for  which 
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It  waa  executed,  and  hence  undertaking'  to 
Indemnify  aeralnst  commission  of  waste 
will  not  obviate  necessity  of  provision  for 
payment  of  deficiency  remainlngr  after  ajPr 
propriatln^  to  discharge  of  mortgage -Hen 
the  amount  realized  on  the  sale. — Qutzelt 
V.  Pennle.  97  Cal.  484,  488,  82  Pac.  B84. 

Sft.  Same— Same  —  Jadse  of  court  flzc* 
■Monat  ef  aadertnklnv  on  appeal  In  all 
three  matters  mentioned  In  above  section, 
namely,  (1)  waste,  (2)  use  and  occupation, 
and  (3)  deficiency. — Boob  v.  Hall,  105  Cal. 
413,  416,  88  Pac.  977,  Harrison,  J.,  dissent- 
ing: on  the  point  as  to  the  right  of  Judge  to 
fix  amount  of  bond  as  to  deficiency. 

SI.  The  amount  of  the  undertaking 
against  waste  la  fixed  by  the  Judge,  and 
the  amount  of  the  undertaking  to  secure 
payioent  of  deficiency,  must  be  aucb  as  to 
secure  payment  of  the  entire  deficiency, 
whatever  that  amount  of  such  deficiency 
may  prove  to  be.^ — Gatxelt  T.  Pennle,  97  Cal. 
484,  48S,  it  Pac.  B84. 

82.  Sane— Waiver  of  prevlelon  tor  pay- 
munt  of  deaeleaey.  —  Failure  to  object  to 
lufllcfency  of  undertaking  to  stay  execu- 
tion on  appeal  from  mortgage  foreclosure 
because  of  Ita  failure  to  provide  for  pay- 
ment of  any  deficiency,  does  not  waive 
right  of  respondent  to  enforcement  of  Judg- 
ment foreclosing  mortgage  because  of  such 
failure. — Qutselt  v.  Pennle,  97  Cal.  484.  489, 
32  Pac  &84. 

S3,  Undertaking  on  appeal  —  From  de- 
cree and  order  of  sale  to  satLify  lien  other 
than  nortgage-llen  need  not  provide  for 
payment  of  any  deficiency  which  the  Judg- 
ment may  direct.  "To  this  extent  the  stat- 
ute discriminates  In  favor  of  mortgage  and 
against  other  Hens." — Englund  v.  Lewis,  25 
Cal.  387,  S54. 

B4.  Same — Same— Any  farther  provlBtoa 
In  aaeh  aa  nndcrtaklBK  not  being  required 
by  law,  will  be  utterly  void. — Bnglund  T. 
L«wls,  86  Cal.  837.  SS4. 

55.  Vadertnking  for  coats  only,  without 
provision  against  commission  of  waste,  Is 
insufllclent  to  stay  proceedings  under  Judg- 
ment directing  receiver  to  sell  mortgaged 
premises. — Hoppe  Hoppe,  99  CaL  688,  537, 
34  Pac.  222. 

56.  Undertaking  for  use  and  occnpation 
of  property  from  time  of  appeal  until  de- 
livery of  possession  thereof,  operated  by 
virtue  of  statute  to  give  appellant  lease  of 
land  during  that  period  In  consideration  of 
obligations  contained  In  undertaking,  and 
when  third  person  obtained  title  to  such 
property  he  took  It  subject  to  this  out- 
standing lease,  and  hence  Judgment  in  ac- 
tion by  such  subsequent  owner,  that  he  un- 
lawfully entered  Into  possession  of  said 
land,  etc..  Is  unsupported  by  evidence. — 
Shepperd  v.  Tyler,  92  Cal.  552,  654,  28  Pac. 
801. 

07.  'Same  ~  Where  aacb  appellant  dies 
pending  appenl,  and  his  administrator  col- 
Jecta  the  rent  during  the  period  decedent 


was  entitled  to  receive  it,  under  the  law. 
In  pursuance  of  such  undertaking,  and  the 
appeal  la  denied  or  Judgment  rendered 
against  appellant,  the  remedy  must  be 
sought  from  the  estate  of  decedent  in  the 
ordinary  mode  of  prosecuting  claims 
against  such  estate,  or  from  the  sureties  on 
the  undertaking;  the  administrator  incurs 
no  personal  liability  by  collecting  such  rent 
under  such  circumstances.  —  Shepperd  v. 
Tyler,  92  Cal.  662,  654,  2S  Pac.  601. 

SB.  Undertaking  on  appeal — ^From  Jndg- 
uient  directing  delivery  of  poasesalon  of 
real  property  must  provide  against  waste, 
and  tor  payment  of  value  of  use  and  occu- 
pation and  for  these  two  Items  only  no 
security  for  deficiency  is  required  as  there 
can  be  no  deficiency  In  such  case. — Bng- 
lund  V.  Lewis.  26  Cal.  837,  364;  Whitney  v. 
Allen,  21  Cal.  233. 

SO.  Same — Same — Where  mortgagee  ob- 
tained a  Jodginent  foreclosing  a  mortgage 
against  a  mortgageor  In  poraeaatoa,  from 
which  the  mortgageor  appealed,  and  to  per- 
fect the  appeal  and  stay  proceedings  gave 
an  undertaking  with  sureties,  conditioned, 
among  other  things,  that  If  the  Judgment 
should  be  afllrmed.  the  mortgageor  would 
pay  the  plaintiff  the  value  of  the  use  and 
occupation  of  the  premises  pending  the 
hearing  and  determination  of  the  appeal. 
The  Judgment  having  been  afiHrmed.  and 
no  sale  of  the  property  having  been  made, 
an  action  was  brought  against  the  sureties 
to  recover  the  value  of  the  use  and  occu- 
pation between  the  date  of  the  undertaking 
and  the  affirmance  of  the  Judgment.  The 
court  held  that  the  undertaking.  In  refer- 
ence to  use  and  occupation,  was  not  re- 
quired by  the  statute,  and  the  sureties 
were,  therefore,  not  liable.  —  Whitney  v. 
Allen,  21  Cal.  238,  236. 

60.  The  court  say:  "The  Judgment  was 
simply  a  Judgment  of  foreclosure,  giving  no 
right  to  the  possession  of  the  property,  or 
to  the  rents  and  profits,  or  to  the  value  of 
the  use  and  occupation.  The  right  to  pos- 
session was  contingent  upon  a  sale  and  the 
execution  of  a  deed;  but  the  act.  [section 
352  Practice  Act,  of  which  the  above  sec- 
tion of  this  code  Is  a  re-enactment]  pro- 
vides that  a  purchaser  from  the  time  of  the 
sale,  etc.,  shall  be  entitled  to  the  rents,  or 
the  value  of  the  use  and  occupation.  Until 
a  sale  has  been  made,  the  debtor  may  re- 
main In  possession  without  being  account- 
able either  for  rents  or  for  use  and  occu- 
pation, and  subject  to  no  liability  except 
that  he  may  be  restrained  from  the  com- 
mission of  waste.  The  legislature  could 
not  have  Intended  that  In  case  of  an  appeal 
the  liability  of  the  debtor  should  be  In- 
creased, and  It  would  be  unreasonable  to 
suppose  that  the  Intention  was  to  require 
an  undertaking  subjecting  the  sureties  to 
a  liability  greater  than  that  of  the  prin- 
cipal. Our  opinion  is  that  the  provision 
In  regard  to  use  and  occupation  must  be 
understood  as  referring  to  those  oasea  In 
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Which-  the  creditor  is  entitled  to  the  value 
of  the  use,  and  that  an  undertaking'  to  pay 
what  the  creditor  has  no  legal  right  to  Is 
not  binding  upon  the  sureties." — Whitney 

V.  Allen.  21  Cal.  233.  236. 

91.  Same— ProTla Ion  appllen  to  indsineiit 
(or  pease wilOB. — "The  above  section  includes 
orders  as  well  as  Judgments,  and  the  pro- 
vision In  question  [as  to  undertaking  for 
rents  and  profits,  or  use  and  occupation] 
applies  more  particularly  to  judgments  and 
orders  directing  a  delivery  of  possession." 
—Whitney  y.  Ailen,  21  Cal.  28».  237. 


63.  UBdertaklas  «n  ■ppeal— Fram  Jad«. 
ment  directing  sale  of  real  property  merely 

needs  only  provide  security  against  waste, 
unless  such  sale  Is  of  mortgaged  premises 
and  Judgment  provides  for  deficiency.  In 
which  case  undertaking  must  provide  for 
payment  of  such  deficiency,  but  no  provi- 
sion need  be  Inserted  for  payment  of  value 
of  use  and  occupation  of  premises  pending 
appeal,  for  the  obvious  reason  that  the 
judgment  creditor  does  not  become  entitled 
to  value  of  the  use  and  occupation  until 
after  the  sale  has  been  made. — Bnglund  v. 
Lewis,  2&  Cal.  337,  3Si. 


§  046.  RELEASE  OF  PROPERTY  UNDER  LEVY,  ON  APPEAL.  When- 
ever an  appeal  ia  perfected,  as  provided  in  the  preceding  sections  of  this  chap- 
ter,  it  stays  all  further  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from,  or  upon  the  matters  embraced  therein,  and  releases  from 
levy  property  which  has  been  levied  upon  under  execution  issued  upon  such 
judgment; 

[Ezeqitiozi  to  snffloiency  of  rareties.]   provided,  however,  said  property 

shall  not  be  released  from  the  levy,  if  the  respondent  excepts  to  the  sufficiency 
of  the  sureties  within  five  days  after  the  giving  of  the  undertaking  staying 
execution  until  such  sureties,  or  others,  justify  in  the  manner  prescribed  by 
law ;  but  the  court  below  may  proceed  upon  any  other  matter  embraced  in  the 
action  and  not  affected  by  the  order  appealed  from.  And  the  court  below  may 
in  its  discretion,  dispense  with  or  limit  the  security  required  by  this  chapter, 
when  the  appellant  is  an  executor,  administrator,  trustee,  or  other  person  act- 
ing in  another's  right. 

[Attachment  not  continiied.]  An  appeal  does  not  continue  in  force  an  attach- 
ment, unless  an  undertaking  be  executed  and  filed  on  the  part  of  the  appellant 
by  at  least  two  sureties,  in  double  the  amount  of  the  debt  claimed  by  him,  that 
the  appellant  will  pay  all  costs  and  damages  which  the  respondent  may  sus- 
tain by  reason  of  the  attachment,  in  ease  the  order  of  the  court  below  be 
sustained ;  and  unless,  within  five  days  after  the  entry  of  the  order  appealed 
from,  such  appeal  be  perfected. 

History:  Original  section  relating  to  stay  of  proceedings  on  appeal, 
enacted  March  11,  1872,  founded  upon  { 353  Practice  Act;  amend- 
ment approved  March  24,  1874,  Code  Amdts.  1873-4.  p.  337;  May  19, 
1913,  Stats,  and  Amdts.  1913,  p.  216.   In  effect  Angust  10,  1913. 

RELEASE  OF  REAL  PROPERTY  UNDER  12.  &me— As  to  attachment-Hen  being 

LEVY— ON  APPEAL.  preserved  by  filing  bond  on  appeaf. 

1-  8.  Amendment  or  modifieation  —  Of  13.  Bill  of  exceptions  —  Prepared  and 

judgment  or  order  appealed  from.  settled  as  basis  of  motion. 

I          7.  Appeal  in  claim  and  delivery— Su-  Same— Settlement  and  filing. 

peraedeas  bond.  15.  Certification  of  transcript  —  Order 

8.  Approval  of  undertaking  on  appeal.  forbidding. 

9.  Attachment  —  As  to  bond  given        ^6, 17.  Construction  of  section— As  to  pnr- 

sheriff  to  prevent  levy  of — Not  de-  po"*- 

stroyed  or  affected  by  giving  of        18, 19.  Same  —  Construed  to  stay  proeeed- 

stay-bond.  ings  on  judgment  without  rsfur- 

10.  Same— Appeal— Pailuro  to  give  bond  to  insafliciency  of  sureties. 

to  continue  attachment.  20.  Same — Same — As  to  appeal  by  pbUn- 

11.  Attachment-lien— As  to  necessity  of  attachment. 

bond  to  preserve  on  appeal.  SI.  Same — Same — ^When  appeal  affected. 

Sim 
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22.  Corporate   eliarter  —  Jnilgment  de- 
claring forfeiture, 

83,  24.  Divorce — Alimony  pendente  lite. 

25,  26.  Same — Modification  of  decree. 

27.  Discbarge  of  bond  for  Btaj. 

28.  Effect  of  appeal — Is  to  rem  ore  sab- 

^ect-matter  of  adjudication  from 
jurisdiction  of  court, 

29.  Same— Statutory. 

30.  Same — When  stay  of  proceedings. 

31-  34.  Same — Same — Act  of  parties  in  pro- 
ceeding in  accordance  with  judg. 
meat. 

35, 36.  Eminent  <£main — Appeal  by  defen- 
dant. 

37,38.  Ezeeation  of  judgment — As  to  gen* 
eraily. 

39.  Same — Lien  acquired  by  levy* 

40.  Same — ^Levy  released. 

41.  Family  allowance — Order  to  pay. 

42.  Foreclosure-sale  after  appeal. 

43.  Increase  of  amount  of  bond — In  gen- 

eral. 

44.  Same — Failure  of  appellant  to  com- 

ply with  order. 

45,46.  Injunction — Appeal  from  judgment 
awarding. 

47.  Same— Dissolution  is  not  affected  by 

appeal. 

48.  Same — Issuance  of  injunction. 

49.  Same — Mandatory  injunction. 

50.  Same — Motion  to  vacate  injunction. 

51.  Same — Refusal  to  dissolve  temporary 

injunction. 

68.  Same — Restrictive  injunction. 

53.  Same — Trade-name. 

54.  Same — Violation  of, 

55.  Insolvency  —  Appeal   in  insolvency 

proceedings. 

56.  Same — Functions  of  receiver. 

57.  Same — Modification  of  order, 

58.  Judgment  and  order  denying  new 

trial — Joint  appeal. 

59.  Money  deposited  with  treasurer — -No 

undertaking  required. 
60-  62.  New  trial — Action  on  motion  for 
new  trial  is  not  suspended  by  ap- 
peal from  judgment. 

63.  Same — Appeal  from  judgment. 
64-  66.  Same — Stay  of  proceedings  on  judg- 
ment. 

67.  Nonappealable  order. 

68,  Order  dispensing  with  undertaking. 
69,  70.  Same — Administrator  on  appeal. 

71.  Same — Anditor  of  county. 

72.  Same — Board  of  education. 

73.  Same — City  treasurer  of  City,  etc., 

of  Sao  Francisco. 


m  LEVY— GESi  BR  ALLY.  t  »M 

74.  Same — ^Judgment  need  not  have  been 

rendered  against  appellant  in  his 
representative  capacity. 

75.  Same — Must  be  made  within  time 

allowed  for  filing  bond.  ' 

76.  Order  made  after  judgment. 

77.  Partial  distribution, 

78.  Passage  of  ordinance  in  accordance 

with  judgment. 

79.  Paynient  of  money  into  court — Order 

directing. 
80, 81.  Premature  appeal. 

82.  Same — Affirmance  of  judgment  on, 

83.  Receiver  —  Appointment  after  judg- 

ment. 

84.  Same — Authority  after  stay. 

85.  Same — ^Discharge  of  receiver. 

86.  Same — Insolvency — Corporation. 

87.  Samf»— Same— Receiver. 

88.  Sale  before  appeal — Remedy. 

89-  93,  Setting  aside  or  vacating  judgment 
or  order. 

94.  Setting  aside  order  of  nonsuit  in  at- 
tachment— ^Lien  not  revived. 
96,96.  Special   administrator  —  Order  ap- 
pointing. 
97-  102,  Stay  poiding  appeal. 

103.  Snbetitntion  of  attoraeys  of  record 

— ^After  appeal. 

104.  Supersedeas — As  to  generally. 
105, 106.  Same — Directed  to  lower  court. 

107.  Same — Ground  for  issuance. 

108.  Same  —  Injunction  —  Office  of,  not 

performed  by. 

109.  Same— Object  of  supersedeas. 

110.  Same— Pledge. 

111.  Same  —  Questions    considered  — 

Whether  appellant  is  party  ag- 
grieved. 

US- 114.  Same— Writ  of  — Will  not  issue, 

when. 

115.  Unlawful  detainer — ^Undertaking  on 

appeal. 

116.  Writ  of  assistance— Proceedings  on 

order  for. 

See,  ante,  I  936  and  note. 
Am  io  effect  oC  appeol  and  rlckt  to  appeal 
on  Judscment  a«  roiiHtltutlnff  rw  Jodlcaia. 

see  note  37  Am.  St.  Rep.  29. 

Am   to  effect   of  appeal  on  Ila  pemdeM, 

see  note  56  Am.  St.  Rep.  875. 

An  to  new  bond  on  rntlnre  of  «vrettea  t* 

Jnatify,  see,  post,  9  ^48  and  note. 

Am  to  power  of  court  to  l«sae  aapwae- 
deiiM,  see  note  67  Am.  St.  Rep.  714. 

Am  to  valldltjr  of  Jndcinent  peadlav  ap- 
peal, see  note  73  Am.  Dec.  688. 

1.  AMendmeaf  or  nodiOcation — Of  indK- 
nent  or  order  appealed  frum.  —  Order 
amendlngr  Judgment  pending  appeal  Is 
erroneous. — Bryan  v.  Barry,  8  Cal.  130.  Sea 
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Klrby  V.  Superior  Court,  68  Cal.  604,  10  Pac. 
119. 

Am  to  ameDdment  of  decrees  in  Jadffinent 
«r  record  after  appeal,  see  note  14  Am.  Dec. 
616. 

2.  Trial  court  has  no  authority  to  vacate 
or  set  aside  order  denying  motion  for  new 
trial  pending  appeal  from  such  order. — 
Stewart  v.  Taylor,  6S  Cal.  E,  8  Pac.  605.  See 
Klrby  v,  Superior  Court,  68  Cal.  604,  10 
Pac.  119. 

8.  Superior  court  can  not  deprive  su- 
preme court  of  Jurisdiction  of  appeal  fr<»n 
Judgment  by  amending  It  while  appeal  Is 
pending. — San  Francisco  Sav.  Union  v. 
Myers,  72  Cal.  161,  13  Pac.  403.  See  Klrby 
V.  Superior  Court,  88  Cal.  604,  10  Pac.  119. 

4.  After  appeal  from  Judgment,  trial 
court  has  no  power  to  change  Judgment  ap- 
pealed from  so  as  In  effect  to  prevent  re- 
view of  'alleged  errors  brought  up  by  bill 
of  exceptions.  —  Reynolds  v.  Reynolds,  67 
Cal.  176,  7  Pac.  480.  See  Klrby  v.  Superior 
Court.  88  CaL  604,  10  Pac.  119. 

5.  Modification  of  order  appealed  from 
is  not  within  power  of  lower  court  any 
more  than  is  proceeding  in  enforcing  It  in 
its  entirety.— Stateler  v.  Superior  Court,  107 
Cal.  536,  539,  40  Pac.  949. 

6.  Amendment  to  any  pleading  pending 
an  appeal  is  not  within  Jurisdiction  of 
lower  court  to  allow. — Klrby  v.  Superior 
Court,  68  Cal.  604,  10  Pac.  119. 

Appeol  in  claim  and  delivery — Snper- 
sedean  bond. — In  an  action  to  claim  and 
delivery  against  several  defendants  where 
the  complaint  alleges  that  the  defendants 
became  possessed  of  the  property  which  Is 
the  subject-matter  of  the  controversy,  a 
Judgment  against  all  the  defendants  for  ttie^ 
return  of  the  property,  or  for  Its  value  as 
found  In  case  a  delivery  could  not  be  made, 
such  Judgment  resting  on  the  Implied  find- 
ing that  all  the  defendants  had  become  pos- 
sessed of  the  property,  the  perfecting  ol  an 
appeal  and  the  filing  of  a  stay-bond  by  one 
of  the  defendants  stayed  all  further  pro- 
ceedings in  the  trial  court  upon  the  Judg- 
ment, under  the  provisions  of  the  above 
section. — Eastern  Outfitting  Co.  v.  Superior 
Court,  38  Cal.  App.  374,  176  Pac.  366. 

8,  Apprvval  of  waAcrtaklMs  oo  appeal. — 

May  be  set  aside  after  first  approval  of 
such  undertaking  and  appeal  to  supreme 
court  and  filing  of  transcript  In  that  court. 
—Palmer  v.  Qalvln,  2  Cal.  Unrep.  446,  6  Pac. 
>». 

9,  Attacfament — A*  to  bond  given  ■lierllt 
to  prevent  levy  of— Not  deetrored  or  af- 
fected by  giving;  of  stay-bond  to  Stay  en- 
forcement of  Judgment  on  appeal  there- 
from.- Ayrea  V.  Burr,  132  Cal.  126,  128,  64 
Pac.  120. 

10,  Saaie— Appeal— Failure  to  give  boad 
to  contlnne  attachmeBt.  —  In  the  case  In 

which  an  attachment  is  Issued  at  the  com- 
mencement of  a  suit  and  the  defendant 


prevails  on  appeal  by  the  plaintiff  the  fail- 
ure to  give  a  bond  as  provided  for  in  the 
above  section  to  continue  Ihe  attachment 
during  the  appeal  does  not  destroy  the 
right  to  recover  on  the  bond  originally 
given  when  the  attachment  was  Issued. — 
Kast  V.  Pacific  Surety  Co.,  185  Cal.  460, 
sub  nom.  Kast  California  Corporation. 
197  Pac.  339. 

11.  Attacbmcat-llcn— Aa  to  aeccMalty  of 
bond  to  prenerve  on  appeal. — Where  appeal 
was  not  perfected  within  five  days,  and 
undertaking  on  appeal  was  not  for  double 
amount  claimed.  Hen  of  attachment  was  not 
preserved.— Miller  v.  Wade.  87  Cal.  410,  412. 
25  Pac.  487. 

12.  Same— As  to  attichmcat-ilen  being 
preaevved  by  Sltag  boMd  oa  appeal  by 
plalntltc  from  Judgment  In  favor  of  defen- 
dant, see  Primm  v.  Superior  Court,  S  Cal. 
App.  208,  84  Pac.  786. 

15.  BBI  of  execpttoa*  —  Prepared  asA 
■ettled  aa  basis  of  moUon  for  new  trial,  and 
on  which  such  motion  was  heard  and  de- 
nied, and  which  constitutes  record  on  ap- 
peal from  order,  can  not  be  corrected  by 
superior  court  pending  appeal. — Baker  v. 
Borello.  131  Cal.  615,  617,  63  Pac.  914. 

14.  Same — Settlement  and  flllns  of  bill 
of  exceptions  after  Judgment  and  appeal 
taken,  being  matter  embraced  in  action  and 
not  affected  by  Judgment  appealed  from.  Is 
within  power  of  court  after  appeal  is  taken 
and  hence  such  bill  of  exceptions  will  be 
considered  on  appeal. — Colbert  T.  Rankin, 
73  Cal.  197,  198,  13  Pac.  491. 

IB.  Oertlleatlon  af  tnaaerlpt  —  Order 
forbidding  clerk  to  certify  to  correctness 
of  transcript  is  not  authorized,  since  after 
appeal  Is  complete  trial  court  has  no  longer 
any  control  over  action. — People  v.  Center, 
64  Cal.  236,  287. 

16.  Constractloa  of  acetlon— As  to  par- 
pose. — The  obvious  purpose  of  this  section 

was  to  excuse  a  etay-bond  when  the  court 
below  in  Its  discretion  shall  so  order,  where 
the  appellant  Is  a  trustee  acting  under  and 
by  virtue  of  some  official  authority, 
whether  by  appointment  of  the  court  or  by 
appointment  under  a  statute  as  an  offlcer 
of  the  court. — Mercantile  Trust  Co.  v.  Mil- 
ler, 166  Cal.  663,  137  Pac  918. 

17.  The  superintendent  of  banks  when 
acting  as  an  officer  liquidating  the  assets 
of  a  bank  and  distributing  them  to  its 
creditors  Is  a  "trustee"  and  also  a  person 
acting  In  "another's  right"  within  the 
meaning  of  this  section. — Mercantile  Trust 
Co.  v.  Miller,  166  Cal.  563.  137  Pac.  913. 

15.  Same— -  Conatrned  to  star  proceed- 
ingti  on  Judgrment  n-lthoat  reference  to  In- 
eutDclency  Of  Murctles. — It  is  only  neces- 
sary that  bond  be  given  at  proper  time  and 
in  due  form. — Lee  Chuck  v.  Quan  Wo 
Chong  Co.,  81  Cal.  222,  228,  15  Am.  St. 
Rep.  60.  22  Pac.  694. 

19.  Conceded  but  not  decided  that  thin 
section    applies    to  three-hundred-doliar 
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bond. — Estate  of  Skerrett.  80  Cal.  62,  63, 
22  Pac.  85. 

20.  Same — Same — Am  io  appeal  hj  plaln- 
tUt  In  attachment  from  Judgment  tn  favor 
of  defendant  continuing  attachment  In 
force  on  grlvlng  appeal' bond,  see  Prlmm  v. 
Superior  Court.  3  Cal.  App.  208,  84  Pac.  786. 

21.  Some — Same — When  appeal  aCcctcd. 

—Whenever  stay-bond  or  undertaking  haB 
been  properly  executed,  and  sureties  bav<e 
Juatlfled,  If  excepted  to,  or  court  below 
shall  have  dispensed  with  securltr,  appeal 
Is  perfected  In  sense  In  which  words  are 
used  In  this  section. — Hill  v.  FlnnlffBn,  S4 
Cal.  493,  494. 

32.  Corporate  charter— Jndir ■neat  deelar- 
Ing  forfellnre  of  corporate  charter  Is  stayed 
liy  ordinary  appeal  bond  under  this  section. 
— Havemeyer  v,  Superior  Court.  84  Cal.  327, 
381,  18  Am.  St.  Rep.  192,  10  U  R.  A.  627, 
24  Pac.  121. 

23.  Divorce  —  Allmonr  peadente  Ilte.^ — 
Trial  court  has  power  to  order  defendant 
In  action  by  wife  against  husband  for  per- 
manent support  and  maintenance  to  pay 
further  counsel  fees  on  appeal  after  ap- 
peal has  been  taken  from  order  made  pen- 
dente lite  directing  him  to  pay  counsel  fees 
to  plaintiff. — Ex  parte  Winter,  70  Cal.  201, 
293,  11  Pac.  630. 

24.  Appeal  from  decree  of  divorce  does 
not  take  away  Jurisdiction  of  lower  court 
as  to  Us  right  to  grant  temporary  alimony 
and  such  alimony  can  not  be  granted  by 
appellate  court. — ^Rellly  Rellly,  60  Cat. 
624,  626. 

SS.  Same— HodUeatloa  of  decree. — Ap- 
peal from  order  modifying  decree  In  di- 
vorce awarding  custody  of  children  sus- 
pends power  of  court  to  compel  enforce- 
ment of  such  modlflad  order.  —  Gz  parte 
Quelrolo,  110  Cal.  «3S,  6S6,  51  Pac.  966. 

26.  Judgment  decreeing  divorce  and 
awarding  custody  of  children  can  not  be 
amended  by  trial  court  by  changing  custody 
of  children  after  appeal  has  been  taken 
from  judgment. — Voaburg  v.  Vosburg,  137 
Cal.  493.  495,  70  Pac.  473. 

27.  Dlacharse  of  bond  for  atay. — Where 
bond  for  stay  of  proceedings  has  been 
given,  court  below  has  no  further  control 
of  matter,  and  can  not  withdraw  his  direc- 
tion or  discharge  such  order. — Lee  Chuck 
V.  Quan  Wo  Chong  Co.,  81  Cal.  222,  228,  IS 
Am.  St.  Rep.  50,  22  Pac.  594. 

28.  Effect  «f  appeal— la  to  remove  «al>- 
Jeet^mattcr  of  adjodlcatlon  from  Jurlxdlc- 
tton  of  court  below  pending  appeal  and 
suspend  power  of  that  court  to  enforce  its 
order  or  Judgment  until  appeal  Is  deter- 
mined.— Stateler  v.  Superior  Court,  107  Cal. 
636.  539,  40  Pac.  949;  Ex  parte  Queirolo,  119 
Cal.  635,  6S6,  61  Pac.  9S6.  See  Ruggles  V. 
Superior  Court,  103  Cal.  126,  37  Pac.  211. 

28.  Same — Statutory.  —  Effect  of  appeal 
from  judgment  is  purely  matter  of  statu- 
tory regulation  and  must  be  determined 
by  construction  of  the  statute  under  which 
C.  C.  P.— 188  a 


the  appeal  Is  taken, — Ex  parte  Quelrolo,  119 
Cal.  635,  636,  pi  Pac.  956. 

80.  Same — When  »tay  of  proceedlngB. — 

Stay  of  proceedings  pending  appeal  has 
legitimate  efCect  of  keeping  them  In  condi- 
tion In  which  they  were  when  stay  of  pro- 
ceedloflTs  was  granted.  It  operates  to  pre- 
vent any  future  change  In  condition  of 
parties.  —  Schwarz  v.  Superior  Court,  111 
Cal.  106,  118,  43  Pac.  580;  Vosburg  v.  Vos- 
burg, 137  Cal-  493.  70  Pac.  473;  De  Lemoa  v. 
Siddall,  143  Cat.  313,  316,  76  Pac.  1115.  See 
State  I.  &  Ins.  Co.  v.  Superior  Court,  101 
Cal.  135,  150,  86  Pac.  649. 

31.  Sane— SatDc— Act  of  parties  la  pro. 
ccedlag  la  accordance  wttk  Suigmnt  Is  not 

affected  by  provision  that  appeal  stays  en- 
forcement of  Judgment  which  is  limited  to 
proceedings  In  court  below  on  Judgment. — 
Rose  V.  Mesmer,  131  CaL  631,  684,  63  Pac. 
1010. 

82.  Appeal  from  Judgment  declaring  that 
certain  person  had  been  elected  director  In 
private  corporation  and  restraining  another 
person  from  acting  as  such  director  does 

not  prevent  board  of  directors  from  recog- 
nizing plaintiff  as  director. — Dulln  v.  Pa- 
cfflc  W.  &  C.  Co.,  98  Cal.  304,  306,  S3  Pac. 
128. 

33.  Appeal  on  Judgment  determining 
right  to  office  in  private  corporation,  while 
it  stays  all  proceedings  on  such  judgment, 
does  not  prevent  directors  in  corporation 
from  recognizing  such  judgment. — Dulln  v. 
Pacific  W.  &  C.  Co.,  98  Cal.  804,  33  Pac.  128. 
See  Foster  v.  Superior  Court,  116  Cal.  279, 
282,  47  Pac.  68. 

84.  Provision  that  appeal  stays  all  pro- 
ceedings on  Judgment  "In  court  below," 
does  not  restrict  Its  effect  elsewhere. — ^Fos- 
ter V.  Superior  Court,  115  Cal.  279,  282,  47 
Pac.  58. 

SB.  EulBent  dom  a  la— Appeal  by  defend- 
ant accompanied  by  abandonmen  ts  of  all 
other  defenses  than  that  part  In  relation  to 
compensation,  does  not  affect  Judgment  so 
as  to  destroy  plaintiff's  rights  to  posses- 
sion.— Los  Angeles  P.  &  O.  R.  Co.  v.  Rumpp, 
104  Cal.  20,  25,  37  Pac.  859. 

86.  Attempt  to  lay  pipe-line  through 
premises  under  Judgment  granting  plaintiff 
right  to  lay  such  lines  through  premises 
of  appellant.  Is  not  allowing  property  to 
remain  aa  It  was  at  time  of  decree  and 
where  proper  bond  has  been  filed  super- 
sedeas will  issue  to  restrain  any  (jirtbei 
proceedings.— Daly  v.  Ruddell.  129  Cal.  800, 
301,  61  Pac.  1080. 

87.  Bxccntton  of  Judgment — Am  io  gen- 
erally.— So  far  as  execution  of  Judgment 
Is  concerned.  Judgment  below  remains  in 
full  force  after  notice  of  appeal  and  bond 
for  costs  has  been  given,  until  appeal  Is 
perfected  by  proper  stay-bond  and  Justifi- 
cation of  sureties.  It  excepted  to.— Hill  v. 
Flnnlgan,  64  Cal.  498,  494. 

38.  Execution  to  collect  alimony  Is  pro- 
ceeding on  Judgment  and  nuiy  be  stayed  on 
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appeal. — Anderaon  Anderson,  121  Cat.  446, 
447,  56  Pac.  61. 

S8.  Saue— Lien  acquired  br  le^r  of  exe- 
cution was  not  superseded  by  giving  of  un' 
dertaklng  on  appeal  as  this  section  stood  in 
187S.— Ewlng  V.  Jacobs,  49  Cal.  72,  74. 

40.  Same  —  Levr  released.  —  Construed 
tbat  undertaking  to  stay  execution  of  Judg- 
ment appealed  from  releases  from  levy 
property  levied  upon  under  execution  Issued 
upon  such  judgment,  and  contention  that 
eftect  of  filing  undertaking  was  merely  to 
stay  sale  of  property,  but  that  officer  exe- 
cuting writ  may  retain  possession  of  such 
property  until  sureties  on  undertaking 
have  been  justified,  or  their  Justification 
has  been  waived  or  time  within  which  to 
except  to  their  sufficiency  has  expired,  can 
not  be  maintained. — San  Yuen  v.  McMann, 
99  Cal.  497.  601,  84  Pac.  80. 

41.  FaKlly  allowaBec  —  Order  to  pay. — 
Appeal  from  order  directing  executor  to 
pay  certain  sum  as  unpaid  family  allow- 
ance, stays  all  proceedings,  and  hence  ad> 
minlstrator  can  not  be  punished  for  con- 
tempt in  refusing  to  pay  such  family  allow- 
ance,— Rugglea  V.  Superior  Court,  103  Cal. 
125.  127,  37  Pac.  211. 

42.  Foreclosare-sale  after  appeal. — Ap- 
peal from  Judgment  of  foreclosure  sus- 
pends effect  of  J'udgment  as  evidence  of 
matters  determined  by  It,  even  though  Its 
execution  Is  not  stayed,  and  hence  where 
appeal  was  taken  before  sherltTs  deed  was 
executed  to  plaintiff,  or  sale  made  by  him 
to  third  person,  such  third  person  took 
property  with  notice  of  defeasible  char- 
acter of  title  of  his  grantor. — Di  Nola  v. 
Allison,  143  Cal.  106.  112.  101  Am.  St.  Rep. 
84,  76  Pac.  976. 

48.  Increase  of  anMnut  of  bon<^— In  gen- 
eral.— Compliance  with  order  fixing  amount 
of  stay-bond  on  appeal  In  foreclosure  suit, 
perfects  appeal,  and  all  further  proceedings 
in  court  below  are  thereby  stayed,  so  tbat 
court  has  no  power  to  Impose  further  con- 
ditions on  appellant,  such  as  fixing  larger 
amount  as  penalty  of  stay-bond. — Hubbard 
V.  University  Bank,  120  Cal.  632.  633.  B2 
Pac.  1070. 

44.  Same— Fallnre  of  appellant  (•  eom- 
ply  with  order  of  lower  court  to  file  an- 
other stay-bond  on  appeal  in  foreclosure 
suit  In  larger  amount  did  not  affect  stay 
already  secured  by  first  order,  and  sale  of 
mortgaged  premises  was  therefore  un- 
authorised.— Hubbard  v.  University  Bank, 
120  Cal.  682,  688,  62  Pac.  1070. 

4B.  InJUBction  —  Appeal  tmm  JirtKniCBt 
awarding  does  not  suspend  Injunction  where 
it  is  merely  prohibitory. — Helnten  v.  Cross, 
63  Cal.  44,  46;  Schwarz  v.  Superior  Court, 
111  Cal.  106,  111,  43  Pac.  680;  Rogers  v. 
Superior  Court.  126  Cal.  183,  187,  S8  Pac. 
452. 

46.  When  existence  of  Judgment  contain- 
ing Injunction  affords  all  relief  awarded 
and  there  is  no  proceeding  to  be  had  under 
it,  stay  provided  la  this  section  does  not 


apply. — See  Foster  v.  Superior  Court,  115 
Cal.  279.  282,  47  Pac.  58;  Rogers  v.  Supe- 
rior Court,  126  Cal.  183,  187,  58  Pac.  462. 

47.  Same— DISMoIntlon  Is  not  affected  by 
appeal  from  Judgment  awarding  an  injunc- 
tion.— Merced  Mtn.  Co.  v.  Fremont,  7  Cal. 
180. 

48.  Same — IssDance  of  Injonetlon. — Ap- 
peal from  Judgment  declaring  person  en- 
titled to  office  in  private  corporation  stays 
all  proceedings  In  court,  and  hence  Issu- 
ance of  Injunction  forbidding  directors  of 
corporation  from  recognizing  right  of  such 
plaintiff  made  after  appeal  was  Improper 
and  will  be  annulled. — Foster  v.  Superior 
Court,  115  Cal.  279.  284,  47  Pac.  58, 

48,  Same — Mandatory  injunction  Is  sus- 
pended by  an  appeal. — Schwarz  v.  Superior 
Court.  Hi  Cal.  106,  111,  43  Pac.  580;  Mark 
v.  Superior  Court.  129  Cal.  1,  6,  61  Pac,  436. 

ao.  Same — Motion  to  vaeate  Ininnctlon 
contained  in  Judgment  is  proceeding  on 
Judsrment  and  Is  stayed  under  this  section 
by  appeal  though  judgment  in  ordering  In- 
junction contained  condition  that  on  per- 
formance of  which  defendant  might  move 
to  have  It  vacated  or  set  aside. — Rogers  v. 
Superior  Court.  126  Cal.  183,  187.  68 
462. 

B1.  Same — Refoaal  to  dlsaolve  temporary 

Injunction. — Appeal  from  an  order  refusing 
to  dissolve  temporary  Injunction  does  not 
deprive  superior  court  of  Jurisdiction  to  try 
case  pending  appeal.  —  Bliss  v.  Superior 
Court,  62  Cal.  643.  See  Rogers  v.  Superior 
Court,  186  Cal.  183.  187.  58  Pac.  462. 

53.  Sane — Rcatrletlre  lB|«netiaa,  wblch 
la  merely  subsidiary  to  mandatory  Injunc- 
tion, will  also  be  stayed,  pending  appeal. — 
Mark  v.  Superior  Court,  129  Cal.  1.  S.  CI 
Pac.  436, 

BS.  Same  —  Trade-name.  —  Judgment  en- 
joining and  restraining  defendants  from 
using  certain  name  In  connection  with  other 
business  on  its  signs,  etc.,  la  mandatory  in 
so  far  as  It  requires  removal  of  signs  and 
hence  Is  suspended  by  appeal  from  such 
judgment,  and  mere  fact  that  by  continu- 
ing business  after  removal  of  such  signs 
part  of  Injunction  enjoining  future  use  of 
such  signs  Is  violated,  will  not  subject  de- 
fendant to  proceedings  for  contempt. — 
Schwarz  v.  Superior  Court.  Ill  Cal.  106. 
113.  43  Pac.  580. 

54.  Same— Viola t Inn  of. — Pending  appeal 
from  Judgment  awarding  an  Injunction, 
lower  court  has  power  to  punish  party  for 
Its  violation  during  such  period  where 
judgment  was  itself  executed. — Helnlen  v. 
Cross.  63  Cal.  44. 

BSi.  laaOlveary  —  Appeal  In  laaolTcaey 
proceeding  adjudging  petitioner  insolvent 
and  directing  that  he  file  his  Inventory  and 
schedules  and  tlx  day  for  meeting  of  credi- 
tors for  choosing  assignee  stays  all  pro- 
ceedings and  will  dispense  with  necessity 
of  filing  inventory  and  choosing  of  assignee. 
— Dennery  v.  Superior  Court,  84  Cal.  7,  1. 
24  Pac  147. 
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06.  6«fe«  FnactioMa  of  recelTrr  ap- 
pointed In  Involuntary  proceedings  against 
loaolvent  are  not  suspended  durlngr  appeal 
trom  order  adjudicating  such  person  to  be 
Insolvent.— In  matter  of  Real  Estate  Asso- 
ciates, 68  Cal.  SSS. 

07,  Same— HodUeatlOB  of  order. — Order 
adjudicating  person  an  Insolvent  and  stay- 
ing all  proceedings  against  him  can  not  be 
modified  by  lower  court  after  appeal  from 

such  order  by  creditor  so  as  to  permit  exe- 
cution to  be  levied  against  property  of  In- 
solvent, order  adjudging  such  person  insol- 
vent and  staying  proceedings  against  him 
not  being  separate  and  distinct  order. — 
Stateler  v.  Superior  Court,  107  CaL  SS6,  639, 
40  Pac  949. 

B8.  Jadgment  and  order  denylag  new 
trial— Joint  nvpeal. — Stay-bond  executed  In 
pursuance  of  order  of  supreme  court  for 
purpose  of  staying  execution  on  Judgment 
pending  appeal  on  judgment  and  order 
denying  new  trial,  stays  issuance  of  execu- 
tion until  both  appeals  have  been  decided, 
and  hence  issuance  of  execution  after  dis- 
missal of  appeal  from  order  denying  new 
trial  was  improper  and  money  collected  on 
such  execution  will  be  required  to  be  re- 
pald.—Romine  v.  Cralle,  83  Cal.  4S2,  434,  23 
Pac  626. 

SB.  Honey  dcpoalted  wMb  tmMnrei^IVa 
uBdcrtaklBg  required.  —  No  undertaking 
upon  appeal  from  Judgment  was  necessary 
or  authorized  to  stay  proceedings  In  regard 
to  moneys  held  by  county  treasurer  under 
stipulation  between  parties  to  action 
whereby  rents  and  profits  of  receiver 
theretofore  should  be  placed  In  custody  of 
county  treasurer,  subject  to  further  order 
of  court. — Broder  v.  Conklln,  121  Cal.  289, 
290.  G3  Pac.  797. 

60w  Mew  trial— AetloB  on  motion  for  new 
trial  la  not  aaapMided  by  appeal  from  Jndg- 
mcMt  rendered  In  lower  court,  it  not  being 
direct  proceeding  on  Judgment  but  Inde- 
pendent and  collateral  thereto.  —  Knowles 
V.  Thompson,  188  Cal.  246,  247,  86  Pac.  468. 

fil.  Motion  for  new  trial  may  be  heard 
after  appeal  has  been  taken  from  order  re- 
fusing to  set  aside  Judgment,  where  such 
order  was  not  appealable,  and  appeal  had 
been  dismissed  on  such  ground. — Gregory 
V.  Gregory.  102  Cal.  50,  51,  36  Pac.  364. 

S2.  Appeal  from  Judgment  does  not  de- 
prive lower  court  of  Jurisdiction  to  deter- 
mine motion  for  new  trial. — Rayner  v. 
Jones.  90  Cal.  78,  81,  27  Pac.  24. 

6S.  Same— Appeal  from  indgment.  —  Ap- 
peal from  -  order  granting  new  trial  sus- 
pends functions  of  order,  and  leaves  Judg- 
ment subsisting  for  purposes  of  an  appeal 
therefrom,  pending  appeal  from  order. — 
Henry  v.  Mergulre.  Ill  Cal.  1.  2.  43  Pac.  387. 

64.  Same — Stay  of  proeeedlni^s  on  JndR- 
ment  Is  effected  by  flling  of  sufficient  un- 
dertaklni?  on  appeal  from  order  denying 
new  trial. — Owen  v.  Pomona  L.  A  W.  Co., 
124  Cal.  331.  383,  67  Pac.  71.  See  Fulton  v. 
Hanna.  40  Cal.  278.  280;  Holland  T.  McDade. 


125  Cal,  353,  354.  68  Pac,  9;  Baldwin  V.  Su- 
perior Court.  125  Cal.  684,  58  Pac.  185;  Starr 
V.  Kreuzberger,  131  Cal.  41.  4S,  68  Pac.  184. 

65.  Bond  to  stay  execution  on  appeal 
frofn  order  denying  new  trial  will  prevent 
entry  of  Judgment  against  sureties  on  bond 
to  stay  execution  given  on  appeal  from 
Judgment  In  same  action,  which  appeal  had 
been  dismissed. — Starr  v.  Kreusberger,  131 
Cal.  41,  43,  68  Pac.  134. 

Aa  to  otBT'-bonda  In  cenend,  see,  ante, 
9  949  et  seq.  and  notes. 

66.  Right  of  appellant  to  have  execution 
stayed  pending  appeal  from  order  denying 
new  trial  Is  not  Impaired  by  fact  that  ap- 
peal from  Judgment  was  dismissed.-~Tomp- 
kins  V.  Montgomery,  116  Cal.  120,  128,  47 
Pac.  1006.    See  Fulton  v.  Hanna,  40  Cal.  278. 

67.  Mouppenlable  order.  —  Proceedings 
on  Judgment  should  be  stayed  by  superior 
court  pending  appeal  from  order,  though 
motion  was  pending  to  dismiss  such  appeal 
on  ground  that  order  was  not  appealable. 
—Hale  &  N.  S.  N.  Co.  v.  Fox,  122  Cal.  66.  67, 
54  Pac.  270. 

68.  Order   dispensing   with  andcrtaklng 

on  appeal  made  by  Judge  who  tried  case 
while  court  was  In  session,  is  sufllclent. 
though  no  record  of  such  order  was  made  In 
minutes  of  court — Von  Schmidt  v.  WIdber, 
99  CaL  611,  612,  34  Pac.  109. 

6&.  Same— Administrator  om  appeal  from 
order  revoking  his  appointment  Is  not  act- 
ing in  another's  right  in  sense  used  In  this 
section  so  as  to  dispense  with  necessity  of 
undertaking  on  appeal.— In  re  Danlelson.  88 
Cal.  480,  481.  26  Pac.  605. 

70.  Applies  where  executor,  adminis- 
trator, or  guardian  Is  party  plaintiff  or  de- 
fendant In  action  and  appeals  from  Judg- 
ment or  order  in  such  action  and  does  not 
apply  to  appeal  by  administratrix  from 
order  directing  her  to  pay  claim  against 
estate. — Ex  parte  Ortord,  102  Cal.  656.  667 
36  Pac.  928. 

71.  Same  — Auditor  of  conntr  Who  was 

proceeded  against  In  his  olHclai  capacity 
was  properly  permitted  to  appeal  without 
making  of  undertaking  on  appeal.  — 
Scheerer  v.  Edgar,  67  Cal.  377.  7  Pac.  760. 

72.  Same — Board  of  edncatlon.  —  Appeal 
by  must  be  dismissed  where  no  order  dis- 
pensing with  undertaking  had  been  ob- 
tained and  no  undertaking  and  appeal  was 
filed. — Mitchell  v.  Board  of  Education  137 
Cal,  372,  373.  70  Pac.  180. 

7B,  Same — city  treasurer  of  City,  etc,, 
of  San  Franelaco. — Court  may  dispense  with 
undertaking  on  appeal  by  him.  — Von 
Schmidt  V.  WIdber,  99  Cal.  611.  612  84  Pac 
109. 

74,  Same — Judgment  need  not  have  been 
rendered  agalnM  oppellant  in  hU  rcpresen-. 

tntive  capacity  In  order  to  Justify  order 
dispensing  with  undertaking  on  appeal 
under  this  section  where  It  Is  made  to  ap- 
pear that  matter  Involves  rights  of  estate, 
and  that  if  Judgment  Is  unreversed  prop> 
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erty  rights  of  Rueh  estates  will  be  affected 
and  Its  assets  diminished,  and  hence  though 
personal  judgment  was  taken  against  exec- 
utor order  dispensing  with  undertaking  on 
appeal  was  proper. — Klrsch  v.  Derby,  9S 
Cal.  fi7S.  STB,  29  Pac.  218. 

■  TO.  tamc—Mwst  be  mde  wltUn  tlatc  al- 
lowed for  mmg  biHid.  and  hence  order  filed 
subsequent  to  such  time,  though  it  con- 
tained direction  that  It  should  be  entered 
nunc  pro  tunc.  Is  unavailing. — ^la  re  Slcer- 
rett,  80  CaL  62,  SS,  22  Fac.  86. 

76.  Ordev  Mad*  after  Jndgmeat. —  Stay 
of  execution  on  Judgment  on  appeal  from 
order  made  after  Judgment  to  set  aside 
execution  can  not  be  granted  on. — Cerit  v. 
Williams,  67  Cal.  580,  581,  8  Pac.  93. 

7T.  Partial  dlstrtbnttom.  —  Appeal  from 
order  decreeing  partial  distribution  of 
estate  does  not  deprive  court  of  power  to 
settle  final  account  of  executor  where  such 
uccount  does  not  contain  any  items  relat- 
ing to  such  partial  distribution. — Estate  of 
Thayer,  I  Cal.  App.  104,  81  Pac.  658. 

78.  Passage  of  ordinaBCe  In  aeeordanee 
with  judgBieBt. — Construed  not  to  authorize 
writ  of  supersedeas  against  respondents 
who  were  not  parties  to  action  by  county 
to  condemn  right  of  way  for  road,  though 
they  were  parties  on  whose  petition  for 
road  county  actedr  and  it  not  appearing 
that  court  was  attempting  to  enforce  Its 
Judgment  which  had  been  appealed  from, 
county  having  passed  ordinance  declaring 
that  land  condemned  was  public  road  and 
granting  franchise  to  respondents  to  use 
It  for  railroad  purposes.  — Madera  Co.  v. 
Raymond  O.  Co.,  138  Cal.  244,  246,  71  Pac. 
112. 

79.  Payateat  of  money  Into  eoart— Order 
directing  assignee  to  pay  money  Into  court 
after  an  appeal  had  been  taken  from  order 
amending  order  of  dismissal  of  action  by 
such  assignee  In  nature  of  interpleader  was 
unauthorized  and  writ  of  prohibition  will 
issue  to  restrain  enforcement  of  such  order, 
— Kaufman  v.  Superior  Court,  108  Cal.  446, 
450,  41  Pac  476. 

S9.  Premature  appeal  being  absolutely 
void,  does  not  deprive  lower  court  of  Juris- 
diction and  no  stay  of  proceedings  is 
effected  by  undertaking  given  on  appeal. — 
SsUte  of  Kennedy,  129  Cal.  384,  385.  62 
Pac  64. 

81.  Where  premature  appeal  did  not  re- 
move case  from  superior  court,  order  of 
Bubstitution  of  parties  made  In  supreme 
<.'Ourt  must  fall  for  want  of  case  to  support 
it.— Home  of  Inebriates  v.  Kaplan,  84  Cal. 
486,  488,  24  Pac.  119. 

82.  Samc~-Afllrmanee    of    Jadsment  on 

appeal  win  not  render  subsequent  Judg- 
ment In  lower  court  Invalid,  where  afllrm- 
ance  was  in  consequence  of  premature 
appeal,  so  that  appellate  court  could  not 
acquire  Jurisdiction. — Brady  v.  Burke,  90 
Cal.  1,  6,  27  Pac  52. 


BS.    Receiver  —  App^tmat  mttmr  Jadg- 

Mcnt. — Proceedings  upon  Judgment  vhlob 

are  stayed  mean  that  execution— enforce- 
ment of  Judgment  —  is  stayed,  and  hence 
where  appointment  of  receiver  was  step  in 
enforcement  of  judgment  declaring  forfei- 
ture of  charter  of  corporation  court  had  no 
authority  to  appoint  such  receiver  after  ap- 
peal had  been  taken  from  Judgment  de- 
claring forfeiture. — ^f&vemeyer  t.  Superior 
Court.  84  Cal.  827,  881.  18  Am.  St.  ZtW.  192. 
10  L.  R.  A.  627,  24  Pac.  121. 

84.  Samc^Antluntty  aft«r  0t»T. — Filing 
of  undertaking  operates  aa  aupersedeas  and 
suspends  all  authority  of  receiver  under 
order,  withdraws  from  blm  right  to  con- 
trol and  possession  of  property  involved, 
and  restores  same  to  appealing  party,  from 
whom  It  has  been  taken. — Jacobs  v.  Supe- 
rior Court,  133  Cal.  864,  866,  86  Am.  St  Rep. 
204,  65  Pac.  826. 

85.  Same  —  Discharge  of  receiver  made 
after  appeal  from  Judgment  against  plain- 
tiff In  action  tn  which  receiver  Is  ap- 
pointed Is  not  prohibited  by  this  aectton. — 
Baughman  Superior  Court,  72  Cal.  672, 
678,  14  Pac.  207. 

86.  6ane— InaolTcney^-ConHw«tlon. — Ap- 
peal from  Judgment'  declaring  corporation 
insolvent  suspended  execution  of  such  Judg- 
ment from  time  appeal  is  perfected  until 
determination  of  appeal,  and  during  such 
time  court  can  not  put  into  execution  that 
part  of  its  Judgment  authorizing  appoint- 
ment of  receiver. — State  I.  A  Ins.  Co.  v. 
Superior  Court,  101  Cal.  185,  ISO,  85  Pac. 
549. 

87.  Same— Same— Rceelver. — Transfer  of 

Insolvency  proceedings  after  order  of  ad- 
judication had  been  made  from  department 
In  which  they  were  pending  to  department 
in  which  action  for  dissolution  of  corpora- 
tion was  pending,  did  not  confer  on  court 
any  greater  power  for  appointment  of  re- 
ceiver pending  appeal  than  court  had  pre- 
viously.— State  I.  &  Ins.  Co.  v.  Superior 
Court,  101  Cal.  135.  150,  151,  SB  Pac  549. 

88.  Sale  before  appeal — Remedy. — Where 
an  executloR'sale  has  been  completed  be- 
fore the  appellate  court  acquires  Jurisdic- 
tion of  the  appeal,  in  view  of  the  provi- 
sions of  the  above  section  the  court  has  no 
power  by  writ  of  supersedeas  to  set  aside 
the  sale,  but  any  right  of  the  Judgment- 
debtor  to  set  aside  the  sale  must  be  en- 
forced In  the  trial  court. — Craig  v.  Stans- 
bury.  137  Cal.  App.  668.  174  Pac.  704. 

88.  Setting  aside  or  vacating  ladsment 
or  order. — Order  setting  aside  void  Juds- 
ment  deprives  court  below  of  power  iii 
proceed  on  it  until  appeal  is  heard  and 
determined,  and  hence  peremptory  writ  of 
prohibition  will  issue. — Llvermore  v.  Camp- 
bell, 62  Cal.  76,  77. 

90.  Appeal  from  order  setting  Judgment 
aside  does  not  f-evlve  Judgment.  Judgment 
no  longer  exists  so  far  as  assertion  of  any 
rights  under  it, is  concerned  until  It  shall 
he  brought  into  force  again  by  reversal  of 
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ord«r  aettinff  it  aside. — Estate  of  Crozler, 
66  Cal.  333,  333,  4  Pac.  109.   Se«  Peycke 
Keefe.  114  Cal.  212,  214,  46  Pac.  78. 

91.  Appeal  from  order  vacatinif  order 
whtch  waa  erroneous  does  not  revive  va- 
cated order,  and  hence  where  order  satiafy- 
Iner  judgment  was  vacated  party  In  whose 
favor  it  was  given  may  proceed  upon  It. — 
Bateman  v.  Superior  Court,  139  Cal.  141, 
143.  72  Pac.  922. 

92.  Appeal  from  order  dismissing  motion 
to  vacate  order  previously  made  does  not 
vacate  such  prior  order. — Credits  Com.  Co. 
V.  Superior  Court,  140  Cal.  82,  83,  73  Pac. 

1009. 

93.  After  appeal  from  judgment  and 
order  refualng  to  set  aside  judgment  on  de- 
fendant's motion  court  had  no  power  to  set 
aside  judgment  of  its  own  motion,^ — Peycke 
v.  Keefe,  114  Cal.  212,  214,  46  Pac.  78. 

94.  Settlas  aside  order  of  noaaalt  la  at- 
toehMcat  —  Lies  mnt  revtvc^  — -  Where  an 
order  of  nontuit  has  been  granted  tn  a 

proceedings  in  which  an  attachment  has 
been  levied  in  the  absence  of  statutory  pro- 
visions therefor,  such  order  does  not  re- 
vive the  lien  of  the  attachment  which  had 
beeo  dissolved  by  the  order  of  the  nonsuit, 
in  the  absence  of  an  appeal  therefrom 
within  five  days  as  provided  fn  the  above 
section  and  section  5S3i  ante. — Clark  v.  Su- 
perior Court.  ST  Cal.  App.  782,  174  Pac.  681. 

•S.    special   admlnlatrator        Order  ap- 

pointbVf — Appeal  from  judgment  revoking 
probate  of  will  does  not  leave  will  proba- 
tive will  of  decedent,  and  executor  as  act- 
ing executor,  and  hence  act  of  court  in 
appointing  special  administrator  after  tak- 
ing of  appeal  was  proper,  it  nor  being  pro- 
ceeding on  the  order  of  revocation  but 
Independent  order.  —  Estate  of  Crozler,  SB 
Cal.  832,  333,  4  Pac.  109. 

96.  Appeal  from  order  granting  general 
letters  of  administration  does  not  affect 
jurisdiction  of  the  superior  court  over  spe- 
cial administration  of  estate,  object  of 
which  la  to  preserve  estate  until  general 
letters  testamentary  or  of  administration 
are  granted,  and  hence  court  has  jurisdic- 
tion pending  such  appeal  to  order  adminis- 
trator to  turn  over  all  property  In  his  pos- 
session forthwith  to  special  administrator 
appointed  by  co.urt. — Bstate  of  Heaton,  142 
Cal.  116,  118,  75  Pac.  662. 

ST.  Stay  peadinc  appeal* — By  the  appeal, 
the  jurisdiction  of  the  lower  court  in  re- 
gard to  all  matters  relating  to  the  correct- 
ness or  validity  of  the  judgment  or  order 
appealed  from  Is  suspended,  with  the  result 
that  the  lower  court  Is  without  power  tn 
take  any  action  in  regard  thereto  during 
the  pendency  of  the  appeal.  —  Parkslde 
Realty  Co.  v.  MacDonald,  167  Cal.  342,  139 
Fac.  806. 

98.  In  an  action  against  a  bank  and  a 
third  person  to  determine  the  ownership 
of  money  on  deposit  in  a  savings  bank, 
and  to  enjoin  the  third  person  from  with- 
drawing the  deposit,  the  judgment  that  the 


defendant  Is  the  owner  of  the  money  and 
that  she  do  have  and  recover  the  same  from 
the  bank,  is  not  stayed  by  the  taking  of  an 
appeal  from  the  judgment  by  the  plaintlfF 
and  the  giving  of  the  ordinary  tbree-hun- 
dred-dollar  bond  for  costs,  etc..  the  bank 
remaining  neutral  in  the  action  and  not 
appealing,  and  the  appellant  giving  no  stay- 
bond. — Halsted  v.  First  Sav.  Bank.  173  Cai. 
606,  160  Pac.  1076. 

99.  An  appeal  does  not  stay  the  force 
of  a  prohibitive  injunction,  and  the  lower 
court  has  full  power  to  punish  a  violation 
of  such  Injunction  pending  the  appeal,  but 
It  is  otherwise  where  the  injunction  is 
mandatory.— Wolf  t.  Oall,  174  CaL  140,  1S2 
Pac  115. 

100.  The  bankruptcy  of  the  defendants 
In  an  action  against  a  broker  to  recover 
securities  deposited  on  a  margin  contract 
and  their  discharge  subsequent  to  the  ren- 
dition of  the  Judgment  against  them  and 
the  taking  of  their  appeal  therefrom  doet< 
not  operate  to  stay  a  determination  of  thf 
appeal,  and  upon  affirmance  of  the  judg- 
ment the  plaintiff  Is  entitled  to  recover  tali> 
property  or  assert  bis  rights  with  respect 
to  the  bond  given  on  appeal. — Hartnett  v. 
Wilson,  81  Cal.  App.  678,  ISl  Pao.  281. 

101.  The  effect  of  the  perfecting  of  an 
appeal  la  to  stay  all  further  proceedings 
upon  the  Judgment  or  order  appealed  from 
or  matters  embraced  therein  in  the  court 
below;  It  operates  to  remove  the  subject- 
matter  of  the  adjudication  from  the  juris-  . 
diction  of  the  court  below  pending  the  | 
appeal,  and  suspends  the  power  of  that 
court  to  enforce  its  order  until  the  appeal 
is  determined. — In  re  Dupes.  31  Cal.  App, 
688,  161  Fac.  276. 

102.  An  appeal  taken  from  an  inter- 
locutory decree  of  divorce  wherein  the  cus- 
tody of  the  children  of  the  marriage  wae 
awarded  to  the  father  has  the  effect  of 
staying  all  proceedings  as  to  such  custody 
pending  the  appeal,  and  where  the  mother 
has  possession  of  them  under  an  order  mad>; 
prior  to  the  trial,  the  court  has  no  Juris- 
diction to  vacate  such  order  and  direct  that 
their  possession  be  given  to  the  father, 
until  the  appeal  is  determined.  —  In  re 
Dupes,  SI  Cal.  App.  698,  161  Pac.  276. 

lU,  SafeetltatloD  of  atteraeya  of  record 
— *After  appeal  from  Judgment  should  prop- 
erly be  made  in  lower  court  (Harrison,  J., 
con.).— Woodbury  v.  Nevada  8.  R.  Co.,  116 
Cal.  85.  88.  46  Paa  862. 

104.  Snpereedeas — A*  to  geaeraUy.— The 

undertaking  mentioned  in  section  941,  ante, 
given  on  appeal  from  order  which  was  not 
one  of  cases  mentioned  tn  sections  942.  943, 
944.  945,  ante,  and  section  949,  post,  stays 
all  proceedings,  and  hence  motion  for  stay 
of  proceedings  will  he  granted. — City  of 
Los  Angeles  v.  Pomeroy,  132  Cal.  S40,  341, 
64  Pac.  477.  See  In  re  Woods,  94  Cal.  667, 
89  Pac.  1108;  Root  V.  Bryant,  64  Cal.  ISS. 

ion.  Same  —  Directed  to  lower  eaart. — 
Writ  ot  supersedeas  Is  directed  to  court 
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whose  action  la  Boueht  to  be  restrained,  or 
to  some-  one  of  its  officers,  and  Is  limited 
to  restraining  any  proceeding  on  Judgment 
appealed  from. — Dulin  v.  Pacific  W.  A  C. 
Co.,  98  Cal.  S04,  806,  83  Pac.  123.  See  Rose 
T.  Meamer,  131  Cal.  681,  684,  G3  Pac.  -1010. 

106.  Nor  can  writ  be  employed  for  any 
person  or  persons  not  parties  to  Judgment. 
— Dulln  V.  Pacific  W.  A  C.  Co.,  98  Cal.  304, 
806,  38  Pac.  123. 

lOT.    Same  —  Ground    for    tsauaticv.  — 

Grounds  for  staying  execution  of  Judgment 
other  tban  taking  of  appeal  can  not  be 
urged  on  motion  for  writ  of  supersedeas  in 
appellate  court,  but  should  be  first  pre- 
sented in  trial  court. — Swasey  v.  Adair,  88 
Cal.  203.  206,  26  Pac.  83. 

108.  8amc-— InJnnctloB— Ofllce  vf.  not  per- 
formed fcr. — Writ  of  supersedeas  can  not 
be  used  to  perform  functions  of  Injunction 
against  parties  to  action  restraining  them 
from  any  act  In  assertion  of  their  rights 
other  than  to  prevent  them  from  using 
process  of  court  below  to  enforce  Judgment. 
— Dulln  V.  Pacific  W.  &  C.  Co.,  98  Cal.  304. 
806,  33  Pnc.  123;  Rose  v.  Mesmer,  131  Cal. 
631,  634.  C3  Pac.  1010. 

108.    Snmi^ObJeet  of  anprraedeas  is  to 

stay  proceedlnffs  In  court  t>eIow  on  Judg- 
ment appealed  from,  and  to  suspend  en- 
forcement of  that  Judgment  until  appeal 
has  been  determined. — Hoppe  v.  Hoppe,  99 
Cal.  &36,  637,  34  Pac.  122. 

110.  Same  —  Pledge.  —  On  appeal  from 
Judgment  in  favor  of  pledgee  of  life  insur- 
ancr  policy  foreclosing  lien  of  pledge,  ordi- 
nary bond  on  appeal  In  sum  of  three  hun- 
dred dollnrs  Is  sufflclent  to  stay  execution, 
and  supersedeas  will  Issue  to  prevent  sale 
of  policy  under  decree  pending  appeal. — 
Commercial  A  Sav.  Bank  v.  Hornberger,  134 
Cal.  90,  91,  66  Pac.  74. 

111.  Same  —  dneKtioHS  coasidered  — 
Whether  nppollanl  U  party  nncrieved,  and 

entitled  to  appeal  from  order  will  not  be 
determined  on  proceedings  for  writ  of  pro- 
hibition to  prevent  enforcement  of  order 
after  such  appeal  has  been  taken. — Kauf- 
man V.  Superior  Court,  108  Cal.  446,  460,  41 
Pac.  476. 

113.    Same  —  Writ  of  —  Will  BOt 
when. — A  writ  of  supersedeas  will  not  Issue 


to  stay  execution  on  a  Judgment  pending 
an  appeal  from  an  order  denying  a  motion 
to  set  the  Judgment  aside,  where  It  ap- 
pears from  the  petition  that  while  the  at- 
torney  who  appeared  for  the  petitioner  In 
the  action  in  which  the  Judgment  was  ren- 
dered was  not  authorized  so  to  do  and  that 
the  trial  of  the  action  and  the  entry  of 
Judgment  were  had  without  the  petitioner's 
knowledge,  and  there  Is  no  denial  therein 
that  he  was  duly  served  with  summons,  nor 
assertion  made  that  he  made  any  arrange- 
ment for  representation  by  other  counsel. — 
Bryan  v.  Superior  Court,  169  Cal.  761,  147 
Pac.  938. 

113.  The  granting  of  a  writ  of  super- 
sedeas Is  warranted  In  an  action  between 
conflicting  claimants  to  money  on  deposit 
In  a  bank,  in  which  the  banlt  remains  neu- 
tral, where  there  Is  rendered  a  simple 
money  Judgment  In  favor  of  one  of  the 
claimants  against  the  bank,  and  the  Judg- 
ment Is  not  stayed  by  the  appeal  taken 
therefrom  by  the  other  claimant  and  It  Is 
made  to  appear  that  the  respondent  Is  with- 
out means.  —  Halstead  v.  First  Savings 
Bank,  178  Cal.  60E,  16D  Pac.  107&. 

114.  The  power  to  grant  a  writ  of  super- 
sedeas e.\lsts  In  cases  where  the  writ  is 
necessary  to  preserve  the  status  quo  so  that 
the  rights  involved  In  an  appeal,  when  de- 
termined, may  not  be  lost  or  prejudiced 
by  reason  of  the  Intervening  execution  of 
the  judgment,  and  where  the  statute  regu- 
lating a  stay  of  proceedings  on  appeal 
makes  no  provisions  for  such  stay  in  the 
particular  case. — Halsted  v.  First  Savings 
Bank,  178  Cal.  605,  160  Pac.  1076. 

IIB.  Vnlawfnl  dctalncr^VndcrtaklHS  om 
appeal  In  unlawful  detainer.'  given  before 
removal  of  personal  property  of  defendant, 
stays  proceedings,  and  defendant  Is  en- 
titled to  remain  In  possession  pending  ap- 
peal.— Lee  Chuck  v.  Quan  Wo  Chong  Co.. 
81  Cal.  222,  228,  16  Am.  St.  Rep.  BO,  22  Pac. 
594. 

lie.  Writ  of  assistance — Preecedlacs  oa 
ordn  for  writ  of  assistance  were  stayed 
by  niing  of  undertaking  for  that  purpose, 
but  such  stay  Is  not  permanent  and  final 
pending  of  appeal,  since  case  of  failure  of 
surety  to  Justify  it  becomes  nugatory  and 
of  no  avail. — Boyer  v.  Superior  Court,  110 
Cal.  401,  408,  42  Pac.  892. ' 


§  947.   VNDEBTAKINa  MAT  BE  IN  ONE  INSTRUMENT  OR  SEVERAL. 

The  undertakings  prescribed  by  sections  nine  hundred  and  forty-one,  nine 
hundred  and  foirty-two,  nine  hundred  and  forty-three,  and  nine  hundred  and 
forty-five,  may  be  in  one  instrument  or  several,  at  the  option  of  the  appellant. 
History:    Enacted  March  11,  1872,  Bubstantlal  re-enactment  of  {854 
Practice  Act. 

FORM  OP  UNDERTAKING— IN  ONE  OR 
8EVERAT.  INSTRUMENTS. 

1-  7.  Undertakings  on  appeal  and  to  stay 
execution — May  be  included  in  one  in- 
'  Btrument. 


8-12.  Same — Justices'  court. 

Bee,  ante,  {  936  and  note. 

Am  to  alnvlc  nndertaklns  am  two  or  Mora 
appeals,  see,  ante,  S  940  and  note.  . 
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Tl«.  Xm,  Ch.  I.]  JUSTIFICATION  OP  SUBBTIBS  ON  APPEAL. 


1>  VadertaklBCH  om  apprsl  and  to  mtmr 
exccntiOD — Mmr  kc  teclnded  tm  mnm  tautn- 
B>nit  where  obJ«cta  for  whicb  they  are  exe- 
cuted can  be  olearly  dlstlnffuiahed. — Sharon 
T.  Sharon,  68  Cal.  826,  332,  9  Pac.  187. 

2.  Cited  aa  Indleatlnr  that  appellant 
miffht  be  required  to  Rive  several  or  all  of 
undertakings  provided  for  In  cases  of  ap- 
peal according  to  character  of  Judgment 
and  extent  of  appeal. — Englund  v.  I«wIb, 
26  Cal.  837,  865. 

3.  The  want  of  an  undertaking  will  not 
Justify  a  dismissal  of  an  appeal  If  the  steps 
taken  to  perfect  It  comply  with  alt  the  re- 
quirements of  the  new  or  alternative 
method,  even  though  the  appellant  may 
have  attempted  to  follow  the  old  method.— 
Title  Ins.  &  Trust  Co.  v.  California  De- 
velopment Co..  168  Cal.  397.  143  Pac.  723. 

4.  An  undertaking  on  an  appeal  by  four 
appellants  jointly  that  the  surety  "does 
hereby  undertake  and  promise  on  the  part 
of  the  appellant"  to  pay  all  costs  and  dam- 
ages, etc.,  is  not  sufficient  under  the  old 
method  of  appeal.  Four  parties  having  ap- 
pealed, the  undertaking  should  be  "on  the 
part  of  the  four,"  and  each  of  them,  not 
merefy  "on  the  part  of  the  appellant."  Such 
an  undertaking  can  support  only  the  appeal 
of  a  single  appellant,  and  since  there  Is  no 
way  of  determining  which  one  Is  meant, 
all  of  the  attempted  appeals  must  fall. — 
Title  Ins.  &  Trust  Co.  v.  California  Develop- 
ment Co.,  168  CaL  397,  143  Pac.  723. 

6.  If  by  such  undertaking  the  surety 
promises  to  "pay  all  damages  and  costs 

which  may  be  awarded  against  on  the 

appeal."  there  is  a  fatal  uncertainty. — Title 
Ins.  Co.  V.  California  Development  Co..  168 
Cal.  397.  143  Pac.  723. 

6.  Causes  should  he  permitted  to  be 
heard  on  their  merits,  where.  In  bo  ruling, 
positive  violence  Is  not  done  to  any  rule 
of  procedure  and  practice,  notwithstanding  * 
formal  defects  In  giving  the  undertaking 
or  otherwise  perfecting  the  appeal. — Cohen 
v.  Conntck,  20  Cal.  App.  Dec.  219,  147  Fac. 
479. 

7.  While  there  may  be  a  stay-bond  and 
an  undertaking  to  pay  the  costs  on  appeal 
enrbodied  In  one  Instrument,  only  an  under- 


taking for  the  payment  of  costs  Is  essential 
to  confer  Jurisdiction  upon  the  appellate 
court. — Cohen  v.  Connlck,  26  Cal.  App,  491, 
147  Pac.  479. 

8.  Same  JuaHeea*  eoart. — An  appeal  In 
a  Justice's  court  action  Is  not  perfected  and 
Will  be  dismissed,  where  the  sureties  on  the 
undertaking  fail  to  Justify  within  Ave  days 
after  service  of  notice  of  exception  to  their 
sufTlciency:  and  the  furnishing  by  the  ap- 
pellant on  the  last  day  for  Justification  of  a 
new  bond  with  a  single  corporation  surety, 
which  does  not  Justify,  In  tieu  of  the  Indi- 
vidual sureties  on  the  excepted  undertak- 
ing, will  be  unavailing  to  save  the  appeal. 
— Keefe  v.  Superior  Court,  23  Cal.  Api>.  7S0, 
189  Pac.  899. 

9.  Corporations  authorized  by  the  pro- 
visions of  section  1066,  post,  to  act  as  sure- 
ties on  undertakings  In  Judicial  proceed- 
ings, are  subject  to  the  same  requirement 
as  to  Justification  as  are  persons  who  exe- 
cute similar  undertakings. — Keefe  v.  Su- 
perior Court.  23  Cal.  App.  750,  139  Pac.  899. 

10.  Where  the  defendants  in  an  action 
In  a  Justice's  court  are  husband  and  wife, 
and  on  appeal  both  are  named  as  appellants 
In  the  notice  and  undertaking,  the  wife 
can  not  act  as  surety,  although  it  la  as- 
serted that  she  is  not  Interested  In  the 
Judgment. — Keefe  v.  Superior  Court,  23  Cal. 
App.  760,  139  Pac.  899. 

11.  Where  the  last  day  for  flllng  an  un- 
dertaking on  an  appeal  from  a  Justice's 
court  falls  on  Saturday,  which  from  12 
o'clock  noon  is  a  holiday,  filing  the  under- 
taking on  the  Monday  following  la  too  late, 
and  the  superior  court  can  not  entertain 
Jurisdiction  of  the  appeal. — Starr  v.  Supe- 
rior Court.  23  Cal.  App.  670,  139  Pac.  241. 

12.  Jurisdiction  of  a  Justice's  court  ap- 
peal la  acquired  where  the  undertaking  and 
notice  of  appeal  are  received  by  the  Justice 
In  time  with  the  request  that  botb  be  filed, 
and  the  fact  that  the  Justice  failed  to  ln< 
dorse  Che  filing  mark  on  the  und«rtaklng  as 
of  such  date  by  reason  of  his  having  of  his 
own  volition  Indorsed  thereon  an  earlier 
date  when  the  sureties  verified  the  under- 
takiftg  before  him,  la  not  fatal  to  the  ap- 
peal.— Dillon  V.  Superior  Court,  24  Cal.  App. 
760,  142  Pac  603. 


§  948.  JUSTIFICATION  OF  SURETIES  ON  UNDERTAKINa  ON 
APPEAL.  The  adverse  party  may  except  to  the  sufficiency  of  the  sureties  to 
any  of  the  undertakings  mentioned  in  sections  nine  hundred  and  forty-one, 
nine  hundred  and  forty-two,  nine  hundred  and  forty-three,  and  nine  hundred 
and  forty-five,  at  any  time  within  thirty  days  after  notice  of  the  filing  of  such 
undertaking;  and  unless  they  or  other  sureties,  within  twenty  days  after  the 
appellant  has  been  served  with  notice  of  such  exception,  justify  before  a  judge 
of  the  court  below,  upon  five  days'  notice  to  the  respondent  of  the  time  and 
place  of  justification,  execution  of  the  judgment,  order,  or  decree  appealed 
from  is  no  longer  stayed ;  and  in  all  cases  where  an  undertaking  is  required  on 
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appeal  by  the  provisions  of  this  title,  a  deposit  in  the  court  below  of  the  amount 

of  the  judgment  appealed  from,  and  three  hundred  dollars  in  addition,  shall  be 

equivalent  to  filing  the  undertaking;  and  in  all  cases  the  undertaking  or 

deposit  may  be  waived  by  the  written  consent  of  the  respondent. 

HIatory:  Enacted  March  11,  1872,  fotinded  upon  {  355  Practice  Act 
as  amended  1854  (Stata.  1854,  p.  84) ;  amendment  approved  March  24. 
1874,  Code  Amdts.  1873-4,  p.  338;  March  9,  1880,  Code  Amdto.  1880 
(C.  C.  P.  pt.).  p.  6;  by  Code  Commlasion,  Act  March  8,  1901.  Stats, 
and  AmdtB.  1900-1,  p.  173,  held  unconstitntional,  see  history,  S  6  ante; 
amendment  approTed  March  18,  1905,  Stats,  and  Amdts.  1905.  p.  156. 

STAT  OP  PROCEEDINGS  BELOW— 
EXCEPTIONS. 

1.  DeciBion  of  clerk — On  justiflcatioit  of 

safeties  before  him. 

2.  Same — Or  by  trial  court. 

8,  Exception  to  sureties — Objection  that 

afBdavit  attached  to  midertaking  on 
appeal  is  defective. 

4-  6.  Failure  of  sureties  on  stay-bond  to 
joEtify— Effect  of. 

7, 8.  Same— Same— New  bond. 

9.  Same — Stay  of  proceedings  will  not  be 

granted,  when. 

10.  Same— Same— Miqr  be  granted  by  ap- 

pellate court. 

11.  Failure  of  sureties  to  justify,  where 

excepted  to — Is  not  ground  for  dis- 
missal. 

12.  Filing  new  nndertaking. 

13.  Justification  by  corporation. 

14.  JuBtification  of  sureties— On  bond  filed 

in  supreme  court. 

15.  Place  of  justification. 
18.  Stay  of  execution — ^Prior  to  justifica- 
tion. 

17.  Time  to  except  to  sureties. 

18.  Waiver  of  justification. 
19-21.  Waiver  of  undertaking. 

82.  Same — Must  be  made  before  time  for 

filing  the  undertaking  expires. 
23.  Same— Need  not  be  filed  within  five 

days. 

See.  ante,  t  986,  and  note. 

Am  to  4cpo«lt  In  place  ot  vndcrtaklBc,  see, 
ante.  S  940  and  note. 

1.  DeclMlsB  of  eIerk~Oii  |v«tlfl«itlon  of 
■nretica  before  kin  can  not  be  reviewed 
by  appellate  court — Krellng  v.  Krellngr,  SIS 
Cal.  4E8,  461,  48  Pae.  383. 

S.    Same  — Or  trial  eonrt. — County 

clerk  and  judge  of  superior  court  are  vested 
with  equal  authority  ae  to  juatlflcatlon  of 
sureties,  and  there  is  no  provision  for  re- 
view by  trial  court  of  action  of  county  clerk 
in  passing  on  sufllciency  of  sureties  on  bond, 
and  hence  an  order  that  sureties,  who  had 
justified  before  county  clerk,  appear  and 
Justify  before  Judge,  or  otherwise  writ  of 
assistance  would  be  enforced.  Is  in  excess  of 
authority. — Boyer  v.  Superior  Court.  110 
Cal.  401,  403,  42  Pac.  892. 


8.  Exception  to  ■nretlM— Objection  tknt 
nOldaTit  attochrd  to  ■■dertokluK  on  appeal 

Is  defective  Is  not  objection  to  sufficiency 
of  sureties  or  an  objection  which  required 
Justification  of  sureties  before  court  below. 
— achacht  V.  Odell,  62  Cal.  447,  4<9. 

4.  Failure  of  onretlco  on  etar-boBA  tm 
J«stity^— Bffeet  of  Is  to  leave  appeal  effec- 
tual— only  consequences  being  that  execu- 
tion Is  not  stayed.^ — Duncan  t.  Times-Mir- 
ror Co.,  109  CaL  602.  605,  42  Fac.  147. 

6.  Fnllure  of  sureties  to  Justify,  when 
excepted  to,  is  na  sround  for  dtsmlsslnff 
appeal.  It  affects  only  stay  of  execution. 
— Swasey  v.  Adair,  83  Cal.  186,  137.  28  Pac. 
2B4.  See  Wittram  v.  Crommelin,  72  Cal.  89, 
IS  Pac.  160. 

6.  Failure  of  sureties  to  Justify  leaves 
plaintiff  in  position  to  enforce  execution  of 
his  Judgment. — Hill  v.  Pinnigan,  54  Cat  493, 
464. 

7.  Sane— Same— New  bond  can  not  after- 
wards be  filed  in  court  below,  code  contem- 
plating but  one  proceeding  to  stay  execu- 
tion. 

5.  Compnret  however,  par.  12,  this  note. 

9.  Same — Stay  of  proecedlngB  will  not  be 
granted  when  sureties  on  stay-bond  fall  to 
Justify. — Nonpareil  M.  Co.  t.  McCartney, 
143  Cal.  1,  3,  76  Pac.  662. 

10.  Sane— Same— Hay  W  snntod  by  ap- 
pellate eoart. — On  failure  of  aureUes  to 
stay-bond  to  Justify  suinreme  court  will 
grant  supersedeas  on  proper  terms,  where 
such  failure  was  not  fault  of  appellant. — 
Hill  T.  Flnnlgan,  64  Cal.  492,  494. 

11.  Failure  of  snretiea  to  inatlfy,  where 
excopted  to— !■  not  groaad  tor  dianilaaal 
Of  appeal.— Schacht  v.  Odell,  62  Cal.  447.  449: 
De  Jarnatt  v.  Marquez,  127  Cal.  658,  660,  78 
Am.  St.  Rep.  90,  60  Pac.  45:  ■Kllngler  v.  Hen- 
derson, 137  Cal.  561,  562,  70  Pac.  617. 

12.  FIllnB  new  nndertaking. — Where  the 
bond  fails  In  substantial  respects  to  com- 
ply vlth  the  statute,  and  therefore  Is  not 
effective  to  stay  execution,  the  appellant 
may.  at  any  time  before  the  execution  of 
the  Judgment,  and  without  any  authority 
from  the  appellate  court,  ille  another  un- 
dertaking, which,  if  sufficient,  will  stay 
execution. — Bradley  Co.  V.  Uulcrevy,  166 
Cal.  82E,  126  Pac.  60. 

18.  JnstifleatlOB  by  corporation. — Corpo- 
ration executing  undertaking  In  pursuance 
nf  section  942,  ante,  must  Justify  upon  no- 
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tice  on  exception  to  sufficiency  of  surety 
Taken  in  pursuance  of  this  section,  and  In 
nddltfon  to  facts  which  qualify  It  to  do 
Ituslnesi,  It  must  llk«  natural  persons,  show 
surplus  assets  equal  to  amount  of  its  un- 
dertaking; hence  surety  company  with  cap- 
ital of  one  hundred  thousand  dollars  Is  not 
sufTlctent  sole  security  on  appeal  bond  (or 
amount  of  more  than  two  millions. — Fox  v. 
Hale  &  S.  U.  Co.,  87  Cal.  363,  354,  359,  82 
Pac.  446. 

14.  Jastlllcatlon  of  snretle*  —  On  bond 
flied  In  sapreme  eoarf  on  account  of  Insufll- 
t'iency  of  undertaking  on  appeal  which  has 
been  approved  by  Judge  of  supreme  court 
can  not  be  redufred. — Stevenson  v.  Stein- 
berg. 32  Cal.  373,  375. 

15.  Place  of  JUMtlBcatloB,^ — Under  Prac- 
tice Act  providing  for  Justification  of  sare- 
ties  before  county  Judge,  saretles  must 
Justify  before  county  Juds«  of  county  In 
which  action  was  tried  when  such  officer  Is 
selected  as  one  before  whom  sureties  shall 
Justify. — Roush  V.  Van  Haven,  18  Cal.  668, 
669. 

1A.  Stay  ot  execution — ^Prlor  to  Jnstlfl- 
catlon. — Provision  that  unless  sureties  Jus- 
tify within  twenty  days  after  exception  to 
sureties,  execution  of  the  Judgment  ap- 
pealed from  is  no  longer  stayed,  does  not 
affect  stay  of  execution  prior  to  such  time, 
and  hence  execution  is  stayed  until  expira- 
tion of  time  allowed  for  'Justification,  so 
that  wbers  at  time  of  sale  under  forecloaure 
stay-bond  bad  been  filed  and  sureties  not 
excepted  to,  sale  was  Invalid,  though  there- 
after respondent  excepted  to  such  sureties 
and  they  failed  to  Justify. — Wheeler  V. 
Karnes,  130  Cal.  S18,  620,  63  Pac  62. 

IT.  Time  to  except  to  anretle*  begins  to 
run  from  filing  of  undertaking,  and  not 
from  service  of  notice  of  appeal. — Brown 
V.  Qreen,  66  CaL  »1.  S23,  8  Pac.  811. 


IS.  Waiver  of  Ja«tlAcBtlnn. — Where  it 
appears  that  sureties  appeared  at  proper 
time  and  offered  to  Justify,  but  matter  was 
continued  at  respondent's  suggestion  until 
his  motion  to  enlarge  stay-bond  was  sus- 
tained, when  he  appears  to  have  abandoned 
proceedings  to  Justify  sureties,  contention 
that  such  sureties  failed  to  Justify  oan  not 
be  sustained. — Hubbard  v.  University  Bank, 
120  Cal.  682,  683,  52  Pac.  1070. 

IS.  WalTcr  of  mndertakinc  Is  shown  by 
stipulation  that  appellant  has  In  due  time 
given  and  filed  good  and  sufficient  under- 
taking on  appeal. — Foral  v.  Toell,  99  Cal. 
178,  174,  3S  Pac  887. 

20.  Stipulation  extending  time  for  filing 
appellant's  brief  and  for  like  purposes 
w«uld  not  amount  to  waiver  of  right  to  dis- 
missal of  appeal  for  failure  to  file  under- 
taking on  appeal. — Rose  v.  Mesmer,  184  Cal. 
459,  460,  66  Pac.  594. 

81.  Stipulation  to  bave  case  placed  on  the 
calendar  out  of  Its  order  for  hearing  does 
not  constitute  waiver  of  filing  of  under- 
taking on  appeal. — Little  v.  Jacks,  68  Cal. 
34S,  847,  8  Pac.  856,  9  Pac  264,  II  Pac  128. 

22.  Same— HHst  made  kefttrc  ttrno  for 
ailnjB  the  vadcrtaktac  csplrea. — ^Newman  v. 
Maldonado,  8  Cal.  Unrep.  640,  80  Pac.  883, 
835. 

2S.  Same— Need  ao«  l>e  filed  within  five 
days  limited  for  filing  undertaking  on  ap- 
peal, if  required  to  be  filed  at  alL — Newman 
V.  Maldonado.  8  Cal.  Unrep.  640,  SO  Pac  833, 
836. 

Aa  to  waiver  of  lasnfiielCMeT'  <tf  aader- 
taklag  om  appeal,  see,  ante,  |  941  and  note. 

Ae  to  waiver  of  provision  tor  payment  of 
a  dcflcleaey  Jndgmcnt,  see,  ante,  S  946  and 
note. 


§949.   STAY  OF  PBOCEEDINOB  IN  COURT  BELOW;  EXOEPTIONS. 

In  cases  not  provided  for  in  sections  nine  hundred  forty-two,  nine  hundred 
forty-three,  nine  hundred  forty-four,  and  nine  hundred  forty-five,  the  perfect- 
ing of  an  appeal  by  giving  the  undertaking  or  making  the  deposit  mentioned 
in  section  nine  hundred  forty-one,  stays  proceedings  in  the  court  below  upon 
the  judgment  or  order  appealed  from,  except  where  it  directs  the  sale  of 
perishable  property;  in  which  case  the  court  below  may  order  the  property 
to  be  sold  and  the  proceeds  thereof  to  be  deposited,  to  abide  the  judgment  of 
the  appellate  court;  and  except,  also,  where  it  adjudges  the  defendant  guilty 
of  usurping,  or  intruding  into,  or  unlawfully  holding  a  public  office,  civil  or 
military,  within  this  state,  and  except,  also,  where  the  order  grants,  or  refuses 
to  grant,  a  change  of  the  place  of  trial  of  an  nction;  and  except  also  where  it 
orders  a  corporation  or  its  officers  or  agents,  or  any  of  them,  to  give  to  a  per- 
son adjudged  to  be  a  director,  stockholder  or  member  of  such  corporation  a 
reasonable  opportunity  to  inspect  or  take  copies  of  such  books,  papers  or  docu- 
ments of  the  corporation  as  the  court  finds  that  such  director,  stockholder  or 
member  is  entitled  by  law  to  inspect  or  copy;  and  except,  also,  where  it  ad- 
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judges  a  building  or  place  to  be  a  nuisance,  and  as  a  part  of  the  judgment  in 
the  case  orders  and  directs  the  closing  of  the  building  or  place  against  ita  ns« 
for  any  purpose  for  any  period  of  time. 

History:  Enacted  March  11,  1872,  snbstantial  re-enactment  ot  S  356 
Practice  Act;  amendment  approved  February  16,  1874,  Code  Amdts. 
1873^,  p.  408;  February  27,  1906,  SUts.  and  Amdts.  1906.  p.  22;  May 
12, 1921,  Stats,  and  Amdts.  1921,  p.  96.   In  effect  July  29,  1981. 

88.  Perishable  property  —  Jodgment  for 
Bale  of. 


SUPEBSEDEAS— EXCEPTIONa 

1-8.  As  to  power  to  issue. 

4.  Same— Mere  iDformality  in  judgment 

inaafficient  ft  warrant. 
6.  A  statutory  remedy. 

6.  Administmtor— Order  appointing. 

7.  Alimony — Receiver  to  collect  —  Judg- 


ment for  alimony  not  directing  pay- 
ment of  money. 
8, 9.  Change  of  venue. 

10.  Same— Denial  of  motion  for — Appeal 

from  order,  effect  of. 

11.  Same— Effect  of  appeal  on  jurisdic- 

tion. 

12.  Same — Judgment  pending  appeal. 

13.  Commission  to  take  depositions  during 

appeal. 

14.  Construction  of  section — Creates  statu- 

tory supersedeas, 

15.  Same — Does  not  apply  where  there  is 

no  appeal  from  judgment. 

16.  Same — Includee   judgment   which  ia 

self -executing. 
17, 18.  Same— Undertaking  on  appeal,  under 
section  941,  ante,  stays  proceedings 
pending  appeal,  except  in  cases  pro- 
vided for  in  sections  942-945,  ante. 

19.  Distributioii — Decree  of. 

20.  Divorce — Order  modifying  judgment, 

and  giving  custody  of  child  to 
fath». 

21.  Effect  of  status  quo. 

22.  Election  contest— Appeal  from  judg- 

ment. 

23.  Eminent  domain. 

24.  Family  allowance. 

25.  Foreclosure  of  mortgage — As  to  gener- 

ally. 

26.  Same — Writ  of  assistance. 

27.  Same — Personal  property. 

28.  Foreclosure  of  pledge — In  general. 

29.  Injunction  which  preserves  status  quo. 

30.  Insolvency  —  Order  adjudging  peti- 

tioner insolvent. 

31.  Mandamus— Stayed  by  undertaldng. 

32.  Money  in  possession  of  court. 

33.  New-trial  order. 

34.  Order  appointing  receiver. 

35.  Partition — ^Decree  of  partition  between 

heirs. 

36.  Partnership  accounting — In  generaL 

37.  Pending  appeal  from  order  appointing 

guardian  of  incompetent. 


89.  Receiver  to  collect  alimony. 

40.  Beeeiver's  account — ^  Order  vacating 
settlement. 

41,42,  Kemoval   from   office  —  Appeal  from 
judgment. 

43.  Same — Appeal  by  intervener. 

44.  Sale — Judgment  directing — Of  steam- 
ship, etc. 

45.  Satisfaction  of  judgment — Order  set- 
ting aside — Appeal  from — Stay  of 
proceedings. 

46-  56.  Stay  of  execution — Supersedeas. 

57.  Same — Statutory  provision  necessary. 
58,59.  Stay  of  mandatory  injunction — As  to 
generally. 

60.  Same — Affirmative  acts  directed — Bed 
Light  Abatement  Law. 

61.  Transfer  of  cause  to  anotbor  county — 
Deprivm  court  of  all  jurisdiction. 

62.  Same — Appeal  from  order — ^Effect  of. 
63-  66.  Undertaking  to  stay  execution  and  pro- 
ceedings— As  to  generally. 

67.  Same— Appeal  from  mandatory  injunc- 
tion. 

68.  I^me— Enforced  in  action  only. 

69.  Same — Same— On  appeal  from  order 
under  section  685,  ante. 

70,71.  Same  —  Fixing  amount  of  bond  by 
order  of  court. 
72.  Same — Same — Mandamus. 
73-  75.  Undertakings  in  other  eases — Construc- 
tion of  section. 
76,  77.  Usurpation  of  office — Construction  of 
section. 

78.  Vendee  and  vendor — Judgment  for  sale 
and  deficiency. 

79.  Void  stay-bond — Effect  of. 
See,  ante,  !  936  and  note. 
Am  to  *tM7  ot  procMdliiirs  1b  atatc  camwt 

on  vrrtt  ot  error  to  Muprcme  coort  ot  Ualtcd 
State*,  see  note  Ann.  Cbb.  1912A,  2B9. 

1.  Am  to  power  to  l>«ae. — The  power  to 
issue  a  writ  of  supersedeas  Is  one  ot  In- 
herent powers  of  a  court  of  appeals,  to  be 
exercised  in  any  proper  case  when  it  ap- 
pears necessarjr  bo  to  do  to  preserve  the 
rlffhta  of  a  litigant  until  flnal  determination 
of  his  appeal. — Reed  Orchard  Co.  v.  Su- 
perior Court,  (Sup.  Ct.),  19  Cal.  App.  CST, 
12S  Pac.  18. 

S.   After   an   appeal   is   perfected  from 
Judgment  of  the  superior  court,  that  court 
X2«t 
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does  not  have  seneral  power  to  stay  the 
execution. — Mannlx  T.  Superior  Court,  167 
Cal.  730.  731.  109  Pac.  264. 

3.  If  upon  appeal  from  judgment  of  the 
auperi'or  court  an  undertaking  la  Elven 
pursuant  to  this  section,  that  court  has 
power  to  compel  the  sheriff  to  respect  and 
observe  a  stay  of  execution  thereupon  given 
by  the  statute. — Mannlx  v.  Superior  Court, 
157  Cal.  730,  781,  109  Pac.  264. 

4.  Same— Mere  iBforHullty  la  JndKmeDt 
fBHUfllcIcMt  to  warrant, — The  fact  that  the 
Jud^ent  In  eminent  domain  may  be  infor- 
mal or  erroneous  Is  no  ground  for  a  writ  of 
supersedeas,  especially  where  such  defect 
Is  not  a  Jurisdictional  one,  but  at  most  an 
Irregularity  to  be  reviewed  in  the  proper 
proceeding. — Reed  Orchard  Co.  v.  Superior 
Court.  19  Cal.  App.  648,  128  Pac.  9,  IB. 

5.  A  atatutory  reaiefly. — Whatever  stay 
may  be  obtained  upon  appeal  must  be  con- 
trolled by  the  statutes  providing  for  under- 
takings ■on  appeal  and  the  power  of  the 
appellate  court  to  make  an  order  operating 
as  a  supersedeas. — Pierce  v.  City  of  Los 
Angeles,  169  Cal.  616.  114  Pac.  818.  See 
Reed  Orchard  Co.  v.  Superior  Court,  19  Cal. 
App.  648,  128  Pac.  9. 

«.  AdmlnUtrator  —  Order  appointing. — 
Proceedings  in  administration  of  estate  un- 
der order  appointing  administrator  are 
stayed  by  undertaking  executed  in  accord- 
ance with  section  941,  ante. — Estate  of 
Woods.  94  Cal.  566.  667,  29  Pac.  1108. 

7.  Alimony— Receiver  to  collect— Judg- 
ment for  alimony  not  directing  pnymrat  of 
moner.  but  providing  that  amount  awarded 
shall  be  collected  by  receiver  out  of  rents 
and  profits  of  defendant's  real  estate,  and 
paid  over  by  him  as  same  shall  accrue, 
execution- on  Is  stayed  by  undertaking  un- 
der section  941,  ante. — ^Anderson  v.  Ander- 
son,- 128  Cal.  446,  447,  66  Pac.  61. 

8.  Change  of  venne, — Conceded  that  ap- 
peal from  order  denying  motion  to  change 
place  of  trial  entitles  appellant  to  contin- 
uance of  case  in  court  below  while  such  ap- 
peal Is  pending. — People  ex  rel.  Scannell  v. 
Whitney,  47  Cal.  584,  585. 

Am  to  tranMfer  oC  ennae  to  another  countr, 
see  pars.  61.  62.  this  note. 

9.  Appeal  from  order  refusing  to  grant 
change  of  place  of  trial  does  not  stay  pro- 
ceedings so  as  to  prevent  trial  of  case  In 
court  below. — Howell  v.  Thompson,  70  Cal. 
635.  636.  11  Pac.  789.  See  People  eX  rel. 
Scannell  v.  Whitney,  47  Cal.  684,  686. 

10.  Sam^-Donlnl  of  motion  for — ^Apveal 
from  order,  effect  of. — Where  an  appeal  has 
been  taken  from  an  order  denying  a  change 
of  venue,  the  trial  of  the  cause  thereafter 
and  before  the  appeal  is  disposed  of.  is  not 
a  proceeding  without  or  In  excess  of  Juris- 
diction of  the  court,  within  the  meaning  of 
section  1102.  post,  so  as  to  authorize  the 
issuing  of  B  writ  of  prohibition  (People  ex 
rel  Scannell  v.  Whitney,  47  Cal.  684),  but  a 
reversal  of  the  order  will  necessitate  a  re- 


versal of  any  Judgment  awarded  on  the 
trial  pending  «uch  appeal. — Howell  T. 
Thompson,  70  Cal.  636,  11  Pac.  789. 

11.  Same— Bffect  of  appeal  on  Jurisdic- 
tion.— Jurisdiction  is  not  lost  by  appeal 
from  order  denying  change  of  venue,  and 
hence  trial  of  case  while  such  appeal  is 
pending  would  not  be  without  Jurisdiction 
so  that  writ  of  prohibition  would  lie,  though 
such  proceeding  might  be  error  for  which 
the  Judgment  might  be  reversed. — People 
ex  rel.  Scannell  v.  Whitney,  47  Cal.  684.  586. 

U.    Same    Judgment    pending  appeal. — 

On  reversal  of  order  refusing  to  grant 
change  of  venue.  Judgment  rendered  while 
appeal  from  order  was  pending  will  be  re- 
versed without  regard  to  commission  of  er- 
ror or  fact  that  appellant  appeared  at  trial 
of  case. — Howell  v.  Thompson,  70  Cal.  635. 
636.  See  People  ex  rel.  Scannell  v.  Whitney, 
47  Cat.  584.  585. 

13.  Commission  to  take  depositions  dur- 
ing appeal. — Appeal  from  a  Judgment  and 
order  refusing  new  trial  pending  the  court 
has  Jurisdiction  under  section  946.  ante,  to 
Issue  a  commission  to  take  depositions  of 
witnesses  under  sections  2020  and  2021, 
post,  with  a  view  to  the  use  of  the  same  if 
a  new  trial  should  be  ordered  by  the  appel- 
late court. — San  Francisco  Gas  &  EI.  Co.  v. 
Superior  Court.  155  Cal.  30.  33,  34.  99  Pac. 
3S9. 

14.  Conatractlon  of  section  —  Creates 
■tntntory  svpenedens  or  suspension  of 
power  of  court  below  to  issue  execution  on 
Judgment  or  decree  appealed  from,  or  if 
writ  of  execution  is  issued  prohibition 
against  execution  of  writ — ^Dulin  t.  PaclRc 
W.  &  C.  Co..  98  Cml.  804,  806,  88  Pac.  123. 

10.  Same— Dock  not  apply  where  there  Is 
no  appeal  from  Judgment,  but  only  from 
order  made  after  Judgment  denying  motion 
to.  set  aside  execution. — Carlt  v.  Williams, 
67  Cal.  580,  581,  8  Pac.  93. 

16.  Same  —  includes  Judgment  which  la 
self -executing)  an  appeal  therefrom  does 
not  impair  this  effect,  except  that  while 
appeal  Is  pending  It  Is  not  available  as  evi- 
dence of  facts  adjudged. — Foster  v.  Superior 
Court,  115  Cal.  279,  282,  47  Pac.  68. 

IT.  Sam^-Undertnklng  am  appeal,  under 
■cetlon  941,  ante,  stays  proeecillnga  pend- 
ing nppcBlt  exeept  In  cnees  provided  for  in 
sections  042-945,  nnte.  where  It  does  not  ap- 
pear that  property  to  be  sold  by  sheriff  un- 
der execution  on  Judgment  appealed  from  is 
perishable  property. — Root  v.  Bryant,  64 
Cal.  182.  184. 

18.  Undertaking  on  appeal  under  section 
941.  ante,  has  effect  of  staying  execution  of 
Judgment  as  to  appellants  In  all  respects 
pending  appeal,  and  hence  motion  to  stay 
execution  will  be  granted. — Cummlngs  v. 
Cummtngs.  2  CaL  Unrep.  744.  13  Pac.  322; 
City  of  Los  Angeles  v.  Pomeroy.  182  Cal. 
840.  341.  64  Pac.  477. 

10.  DiMtrlbntlon— Deeree  of. — Proceeding 
on  decree  of  distribution  Is  stayed  by  un- 
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dertakine  in  accordance  with  section  941, 
ante,  on  appeal  taken  by  legratee  from  such 
decree. — Sitate  of  Sohedel,  69  Cal.  241,  S4S, 
10  Pac.  S34. 

M.  DlTorcc— Or€cr  modlCrinv  JadKmest. 
mud  slvtas  enstodr  of  eklld  to  fattier,  and 
dlrectlne;  delivery  of  child  by  its  mother  to 
Its  father  In  pursuance  thereof,  before  ap- 
peal will  prevent  stay  of  proceedinsa  by 
giving:  of  undertaking  under  section  941, 
ante,  and  hence  mere  fact  that  such  under- 
taking was  given  will  not  authorize  habeas 
corpus  by  mother  to  recover  possession  of 
child. — De  LemoB  v.  Siddall.  143  Cal.  31S, 
31B,  76  Pac.  lllS,  dtatlneulshlng  Ex  parte 
Quelrolo,  119  Cal.  635,  61  Pac.  9S6:  Vosburg 
V.  Vosburg,  137  Cal.  493.  70  Pac.  473. 

31.  Eiffeet  of  Ntattu  «uo. — A  Judgment  of 
the  auperlor  court,  from  which  an  appeal 
has  been  taken  and  perfected  and  a  bond  to 
stay  execution  given  Is  not  final,  but  stands 
undetermined  upon  appeal,  and  the  appel- 
lant has  the  right  to  Insist  that  the  status 
quo  shall  be  preserved  until  the  final  adju- 
dication of  the  controversy  in  the  higher 
court:  and  the  superior  court  is  without 
Jurisdiction  to  make  an  order  directing  the 
receiver  appointed  to  hold  the  property  ,  in- 
volved in  such  controversy  In  custody  to 
turn  the  same  over  to  the  federal  court. — 
Isom  V.  Rex  Crude  Oil  Co.,  147  Cal.  668,  82 
Pac.  81». 

3S.  Bleetlm  eonteat— Appval  trinn  Jods- 
ateat  declaring  plaintiff  , elected  suspends 
Judgment,  and  hence  where  contestee  had 
entered  oRice  before  rendition  of  Judgment 
he  was  entitled  to  retain  it  pending  appeal. 
— Day  V.  Gunning.  125  CaL  527,  528,  58  Pac. 
172. 

28.  Batlneat  domain. — Proceedings  un- 
der Judgment  giving  plaintlfC  right  to  lay 
pipe-line  through  premises  of  appellant  are 
stayed  by  execution  of  undertaking  pro- 
vided for  In  section  941,  ante. — Daly  v.  Rud- 
dell.  129  CaL  800,  301,  61  Pac.  1080. 

24.  Faaiily  allowance. — Order  directing 
payment  to  heir  of  estate  of  family  allow- 
ance is  stayed  by  undertaking  given  In  ac- 
cordance with  section  941,  ante. — Pennle  v. 
Superior  Court,  89  Cal.  81,  82,  88,  86  Pac. 
617. 

2B.  Pareelbanrc  of  mortsaBc— As  to  mvm- 
crally* — ^Where  Hens  dealt  with  In  Judgment 
foreclosing  them  are  described  as  mort- 
gages, three-hundred-dollar  bond  will  not 
stay  Judgment  or  warrant  supersedeas. — 
Tolle  V.  Heydenfeldt,  138  Cal.  56.  67.  70  Pac. 
1013. 

26.  Sane— Writ  of  assIMance  to  recover 
poasession  of  land  sold  under  mortgage 
foreclosure  sale  will  not  be  stayed  where 
only  undertaking  on  appeal  Is  that  given 
under  section  941,  ante. — California  M.  A 
Sav.  Bank  v.  Graves.  129  Cal.  649,  651,  62 
Pac.  269. 

27.  Same— Perwaai  prop^T' — Execution 
of  Judgment  foreclosing  mortaragre  on  per- 
sonal property  prior  to  amendment  of  code 


was  stayed  by  undertaking  on  appeal  as 
provided   by    section    941,  ante. — Snow 
Holmes,  64  CaL  282,  30  Pac.  806. 

28.  Foveelosnre  of  pledce~-lB  Keaoral^ 
Judgment  foreclosing  pledge,  and  directing 
sale  of  pledged  property.  Is  stayed  by  un- 
dertaking in  accordance  with  section  941, 
ante,  and  writ  of  supersedeas  will  issue  to 
prevent  execution  of  decree  pending  the 
appeal. — ^Rohrbacher  v.  Superior  Court,  144 
CaL  631.  688.  78  Pac.  22. 

29.  Injunction    wklcli    prcaerveo  atatiu 

quo. — An  appeal  from  such  an  Injunction 
does  not  stay  execution  or  proceedings 
thereunder. — Clute  v.  Superior  Court.  166 
Cal.  18,  99  Pac.  362. 

30.  InMolvenoy  —  Order  adJadgloK  Petl- 
tlOHcr  Inoolveat,  and  directing  him  to  die 
inventory,  and  fixing  time  for  meeting  of 
creditors  to  choose  assignee  Is  stayed  by  or- 
dinary appeal-bond  for  costs. — ^Dennery  v. 
Superior  Cobrt,  84  Cal.  7,  9,  24  Pac.  147. 

51.  MMSdamu  —  Stayed  hy  wdertaklBK. 
— Judgment  granting  writ  of  mandamus  Is 
stayed  by  undertaking  as  prescribed  by 
section  941.  ante. — Palache  t.  Hunt.  64  CaL 
473,  476,  2  Pac.  246. 

52.  Money  la  posaeaNlon  of  conrt. — Judg- 
ment determining  right  to  money  in  pos- 
session of  court  la  stayed  by  ordinary  ap- 
peal-bond for  coats,  though  Judgment  for 
coata  Is  also  made. — McCalllon  v,  Hibemla 
Sav.  &  L.  Soc.  98  Cal.  442,  444,  83  Pac.  329. 

53.  lV»w-trlni  order.— On  appeal  from  or- 
der granting  new  trial,  undertaking  for 
damages  and  costs  is  sutficlent  undertaking 
to  obtain  stay  of  proceedings  pending  ap- 
peaL  and  hence  retrial  of  cause  pending 
such  appeal  was  erroneous. — Ford  v. 
Thompson,  19  CaL  118,  119. 

M.  Order  appoiatlag  receiver  In  further- 
ance of  the  enforcement  of  an  order  for 
alimony  which  had  been  appealed,  held  to 
be  In  excess  of  Jurisdiction,  since  the  pro- 
ceedings were  stayed  by  the  bond  on  appeal 
under  the  provisions  of  this  section. — Hc- 
Aneny  v.  Superior  Court.  160  CaL  t,  87  Pac. 
1020. 

SS.  Parlltlan  — ■  Decree  of  partltloB  fee- 
tween  heirs  of  estate  Is  stayed  by  under- 
taking executed  In  accordance  with  section 
941,  ante. — Bora  .v.  Horstmann,  80  CaL  452. 
468,  6  L-  R.  A.  677,  22  Pac.  169.  888. 

ae.  Partnenhlp  aeeamtlns— !■  seneniL 
— Judgment  in  partnership  accounting  ad- 
Judging  that  plaintiff  Is  entitled  to  cer- 
tain sum,  and  directing  sale  of  partnership 
real  estate,  and  if  there  by  any  deficiency. 
Judgment  for  such  deficiency  against  de- 
fendant, is  stayed  by  undertaking  under 
section  941.  ante, — Painter  v.  Fainter,  98 
Cal.  626.  626.  33  Pac.  483. 

37.  Pendins  appeal  from  order  appolat- 
Inic  Koardian  of  Ineompctent. — The  power  of 
the  guardian  is  stayed  pending  the  appeal, 
by  the  filing  of  the  undertaking  on  appeal 
prescribed  herein;  and  where  such  guard- 
ian, notwithstanding  such  stay,  threatens 
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to  take  possession  of  the  property  of  the 
incompetent,  Bupersedeas  will  Issue. — Co- 
burn  V.  Hynea,  161  Cal.  687,  120  Pac.  2G. 

38.  Perlahable  property  —  JudKwnt  Cor 
Mile  of.^ — Where  court  found  that  property 
directed  to  be  sold  was  perishable,  three- 
hundred-dollar-bond  does  not  stay  proceed- 
IngB  under  this  aectton. — Tolle  v.  Heyden- 
feldt.  138  Cal.  S6.  67,  70  Pac.  lOlS. 

30.  Kevelver  to  collect  ■llmony, — Appeal 
from  order  appointing  receiver  to  collect 
alimony  does  not  enlargra  rlerhts  ot  plain- 
tiff  to  Issue  execution  on  Judgment  award- 
ing alimony  so  as  to  prevent  Its  being 
stayed  by  undertaking  required  by  sec- 
tion 941,  ante. — Anderson  ▼.  Anderson,  123 
Cal.  44S,  447,  S6  Pac.  «1. 

40.  ReceiTcrTe  accoaat  —  Order  vacating 
aettlcment. — Cost-bond  on  appeal  from  or- 
der vacating  order  settling  receiver's  ac- 
count and  directing  payment  of  certain 
claims  stays  proceediniTB  thereon  but  does 
not  stay  proceedings  on  prior  order.— Cred- 
its Com.  Co.  V.  Superior  Court,  140  Cal.  82. 
83.  73  Fac.  1009. 

41,  Removal  from  ottce  —  Appeal  from 
JndgmeBt  removing  board  of  supervisors 
ipso  facto  operates  as  supersedeas,  and  fact 
that  new  board  was  appointed  and  quallfled, 
and  met  and  organized  before  judgment 
was  entered,  and  appeal  taken,  does  not 
affect  situation. — Horton  v.  Broderick,  118 
Cal.  474,  486,  60  Pac.  S44. 

4t,  Perfecting  appeal  by  giving  under- 
taking in  action  brought  to  oust  sheriff  for 
misdemeanors  In  ofHce,  Ipso  facto,  operates 
as  supersedeas. — Livermore  v.  Campbell,  52 
Cal.  76,  77. 

43.  Same— Appeal  by  latcrvencr  in  action 
where  it  is  determined  that  defendant  un- 
lawfully held  oince  and  that  relator  was 
entitled  thereto,  does  not  stay  Judgment.— 
People  V.  Campbell,  188  Cal.  11,  18.  70  Pac. 
S18. 

44.  Sale— Jwigmeat  dlreetlmr— Of  Mteam- 
alilPf  c<e< — Judgment  for  sum  of  money,  di- 
recting sale  of  steamship,  apparel,  and  ap- 
paratus, and  payment  out  of  proceeds  of 
such  Judgment,  may  be  stayed  by  under- 
taking, as  provided  In  section  941,  ante, 
and  hence  undertaking  as  provided  by  sec- 
tion 942,  ante.  Is  without  consideration  and 
void. — Olsen  v.  Btrch,  1  Cal.  App.  99,  81  Pac. 
(56,  667. 

45.  Satlsfnetloa  of  JndgMcat— Order  «et> 
flag  a»ld« — Appeal  froai— Stay  of  preeecd- 
immm^ — On  an  appeal  from  an  order  setting 
aside  a  satisfaction  of  Judgment,  the  remedy 
of  supersedeas  can  not  be  invoked  to  stay 
proceedings  upott  the  final  Judgment. — 
Taylor  v.  Superior  Court  44  Cal.  App,  23. 
185  Pac.  994.  following  doctrine  in  Bateman 
v.  Superior  Court,  139  Cal.  140,  144.  72  Pac. 
»22. 

46.  Star    of    execatlon  — ■  Superaedcas. — 

Where  an  undertaking  given  to  stay  execu- 
tion of  a  Judgment  pending  appeal  Is  void 
for  want  of  compliance  with  the  terms  of 


the  order  fixing  the  amount  thereof,  the 
appellant  may  at  any  time  before  the  tak- 
ing out  of  execution  flie  a  new  bond  with- 
out first  obtaining  the  authorisation  of  the 
appellate  court  so  to  do. — Bradley  Co.  v. 
Mulcrevy,  186  Cal.  825.  136  Pac.  60. 

47.  The  Code  ot  Civil  Procedure  fixes  no 
time  within  which  an  undertaking  to  stay 
execution  must  be  flled,  and  It  may  be  given 
at  any  time  before  execution  of  the  judg- 
ment— ^Bradley  Co.  v.  Hulcrevy,  166  Cal. 
326,  138  Pac.  60. 

48.  Where  a  stay-bond  Is  void,  the  re- 
spondent has  the  right  to  enforce  execution 
at  once,  and  this  right  Is  not  impaired  by 
the  fact  that  he  may  have  Instituted  pro- 
ceedings for  J;he  Justification  of  the  sureties. 
— Bradley  Co.  v.  Mulcrevy,  166  Cal.  325,  136 
Pac.  60. 

49.  The  exception  in  above  section  which 
section  provides  that  the  perfecting  of  an 
appeal  by  giving  an  undertaking  or  making 
a  deposit  stays  proceedings  in  the  court  be- 
low upon  the  Judgment  or  order  appealed 
from,  except  where  It  directs  the  sale  of 
perishable  property,  has  reference  to  the 
case  where  the  order  appealed  from  and 
directing  a  sale  ot  certain  property  has  been 
made  upon  the  ground  that  the  property 
is  perishable,  and  contemplates  an  adjudi- 
cation or  a  finding  to  that  effect  on  the 
part  of  the  court  making  such  order. — Zap- 
pettini  V.  Buckles,  167  Cal.  27,  188  Pac.  696, 

50.  An  application  tor  a  writ  of  super- 
sedeas to  stay  execution  pending  an  appeal 
from  a  final  Judgment  should  bear  the  title 
of  the  original  action,  and  not  entitle  the 
petitioner  against  the  superior  court. — Zap- 
pettinl  V.  Buckles.  167  Cal.  27,  138  Pac.  696. 

61.  The  execution  of  a  Judgment  dis- 
solving a  partnership  and  directing  a  sale, 
by  a  receiver  therefor  appointed,  ot  the 
partnership  property,  consisting  of  both 
real  and  peraonal  property,  is  stayed  on 
appeal  by  the  filing  of  a  bond  In  the  sum 
of  three  hundred  dollars  for  "damages  and 
costs."  as  provided  by  section  941.  ante, 
and  a  writ  of  supersedeas  will  issue  to  re- 
strain the  receiver  from  selling  the  prop- 
erty pending  the  appeal. — ZappettinI  v. 
Buckles,  167  Cal.  27,  138  Pac.  696. 

62.  It  Is  irregular  to  entitle  the  appli- 
cation for  a  writ  of  supersedeas  as  an  in- 
dependent proceeding,  and  to  enter  it  upon 
the  register  of  actions  as  a  cause  separate 
from  the  appeal  to  which  it  relates.  The 
motion  should  have  the  title  of  the  cause 
on  appeal,  and  be  entered  on  the  register 
as  a  motion  in  the  cause  and  under  the 
same  number. — Southern  Pac.  Co.  v.  Su- 
perior Court,  167  Cal.  260,  139  Pac.  69. 

53.  The  power  to  Issue  a  writ  of  super- 
sedeas is  one  of  the  powers  Incidental  to  a 
court  of  last  resort.  It  exists  in  cases 
where  the  writ  Is  necessary  to  preserve  the 
status  quo.  so  that  the  rights  involved  In  an 
appeal,  when  determined  by  the  appellate 
court,  may  not  be  lost  or  prejudiced  by  rea- 
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Bon  of  the  Intervening  execution  of  the 
Judgment  or  order  appealed  from.  In  cases 
where  the  statute  regulating  a  atay  of  pro- 
ceedlnars  on  appeal  makes  no  provtelons  for 
such  stay  In  the  particular  case. — Southern 
Pac.  Co.  V.  Superior  Court,  167  Cal.  2&0.  189 
Pac.  it. 

S4.  A  Judgment  Is  not  stayed  by  an  ap- 
peal from  an  order  made  after  judgment 
and  by  the  fillns  of  a  bond,  except  on  an 
appeal  from  an  order  refUBlng  a  new  trial. 
— Bryan  v.  Superior  Court,  169  Cal.  761.  147 
Pac.  9SS. 

65.  A  writ  of  flupersedeas  will  not  issue 
to  stay  execution  on  a  judgment  pending  an 
appeal  from  an  order  denying  a  motion  to 
set  the  Judgment  aside,  where  It  appears 
from  the  petition  that  while  the  attorney 
who  appeared  for  the  petitioner  in  the  ac- 
tion in  which  the  Judgment  was  rendered 
waa  not  authorized  so  to  do  and  that  the 
trial  of  the  action  and  the  entry  of  Judg- 
ment were  had  without  the  petitioner's 
knowledge,  and  there  is  no  denial  therein 
that  he  was  duly  served  with  summons,  nor 
assertion  made  that  he  made  any  arrange- 
ment for  representation  by  other  counsel. 
— Bryan  v.  Superior  Court.  169  Cal.  761,  147 
Pac.  938. 

66.  Where  the  appeal  acts  as  a  superse* 
deas,  the  appellate  court  will  Issue  a  writ 
of  supersedeas  or  stay  of  proceedings  when 
the  trial  court  la  about  to  Issue  an  execu- 
tion or  other  order  with  the  Intention  of 
carrying  the  Judgment  into  effect. — Reed 
Orchard  Co.  v.  Superior  Court,  19  Cal.  App. 
648,  128  Pac  9,  IS. 

117,  Same— Statntory  provlMlan  neoMMrr> 
—No  stay  of  execution  Is  effected  by  an  ap- 
peal unless  by  virtue  of  some  statutory  pro- 
vision.^— ^Iteed  Orchard  Co.  v.  Superior  Court, 
19  Cal.  App.  648,  128  Pac.  9,  12.  See  Pierce 
v.  City  of  I.08  Angeles,  1B9  Cal.  516,  114 
Pac.  818. 

118.  Stay  of  mandatory  In]  unci  Ion— -A*  to 
generally. — Such  an  inJ.unctlon  can  not  be 
enforced  pending  a  duly  perfected  appeal. — 
Clute  V.  Superior  Court,  IBB  Cal.  18,  99  Pac. 
362. 

59.  A  proceeding  of  the  court  In  con- 
tempt for  a  violation  of  an  injunction,  pro- 
hibitory in  terms,  but  mandatory  In  effect, 
which  has  been  stayed  by  a  duly  perfected 
appeal.  Is  in  the  nature  of  a  process  for  the 
enforcement  of  the  affirmative  feature  of 
the  Injunction,  and  In  such  case,  a  writ  of 
superaedeaB  may  properly  Issue  out  of  the 
appellate  court  to  arrest  the  same. — Clute 
V.  Superior  Court,  16S  Cal.  18,  99  Pac.  362. 

60.  Hmmr — Afllrmatlvc  acta  directed— R*d 
LiKbt  Abatement  l.aw. — Under  the  provi- 
sions of  section  941c,  ante,^  as  It  stood  be- 
fore Its  repeal,  and  of  the  above  section  as 
it  at  present  stands,  in  a  proceeding  under 
the  Red  Light  Abatement  Law  In  which  the 
judgment  directs  affirmative  acts  that  would 
operate  to  the  Irreparable  injury  of  the 
appellant  If  he  should  be  successful  on  his 
appeal,  that  part  of  the  decree  which  di- 


rects the  removal  of  tenants  and  property 
and  the  sale  of  chattels,  being  mandatory, 
will  be  stayed  by,  operation  of  an  appeal 
from  the  Judgment  without  an  application 
to  the  trial  court  for  the  relief  provided  by 
section  9  In  the  Red  Ught  Abatement  Law. 
— People  ex  ret.  Bradford  v.  Lalne,  177  CaL 
742.  171  Pac.  941,  following  the  doctrine  In 
Dewey  v.  Superior  Court,  81  Cal.  64,  22  Pac. 
338;  Dulin  v.  Pacific  Wood  &  Coal  Co.,  98 
Cal.  304,  33  Pac.  123;  Stewart  v.  Superior 
Court,  100  Cal.  643,  34  Pac.  156,  163;  Schwara 
V.  Superior  Court,  111  Cal.  106.  43  Pac.  680; 
United  Railroads  of  San  Francisco  v.  Su- 
perior Court,  172  Cal.  80.  156  Pac.  463. 

SI.  Tranafer  of  eauae  to  another  counir— 
Deprlveii    court    of    all  Jarlsdictlan. — in  a 

case  in  which  a  court  in  which  an  action 
is  brought  makes  an  unconditional  order 
changing  the  place  of  trial  to  another 
county,  this  order  operates  eo  Instant!,  to 
change  the  Jurisdiction  over  the  cause  to 
the  new  county:  and  la  no  provision  for  a 
stay  of  proceedings  in  case  of  a  change  of 
trial,  the  provisions  of  the  above  section 
not  applying  thereto. — Searcy  v.  Superior 
Court,  —  Cal.  App.  — ,  190  Pac.  202. 

As  to  ehange  of  ven«e,  see  pars.  8-lS. 
this  note. 

02.    Same-^ppcal  from  ardet< — Elleet  of. 

— In  the  case  of  an  appeal  from  an  order 
granting  a  change  of  the  place  of  trial  to 
another  county  In  the  interval  between  the 
change  of  the  place  of  trial  and  the  hearing 
from  the  appeal  granting  the  change,  the 
court  to  which  the  cause  is  transferred  Is 
the  only  court  having  any  powers  In  the 
premises,  and  during  that  interval  may 
grant  additional  allowances  and  may  pro- 
ceed In  every  way  with  the  trial  or  other 
disposition  of  the  case,  because  an  appeal 
subsequently  taken  from  the  order  of 
change  of  place  of  trial  does  not  have  the 
effect  to  re-Invest  In  the  court  in  which 
the  action  was  originally  Instituted  any  of 
the  powers  which  bad  already  passed  to  the 
new  court. — Searcy  v.  Superior  Court.  — 
Cal.  App.  — ,  190  Pac.  SOS. 

63.  Undertaking  to  stay  excevtloa  aud 
procccdinipi — Am  to  geMcraily. — One  having 
a  right  to  appeal  from  order  appointing  a 
receiver  has  also  the  right  to  give  the  un- 
dertaking provided  by  section  943,  ante,  and 
stay  the  execution  of  the  order. — Windsor 
Pottery  w.  V.  Superior  Court.  IS  Cal.  App. 
360.  363,  109  Pac.  843. 

64.  In  obligating  itself  to  secure  obedi- 
ence by  the  appellant  of  any  order  made 
upon  appeal,  the  surety  of  an  undertaking 
given  under  this  section  does  all  the  law 
requires.  There  Is  no  consideration  for  an 
added  covenant  that  the  surety  would  per- 
mit Judgment  to  be  taken  against  it  on  mo- 
tion and  where  such  covenant  Is  Included 
In  the  bond  and  Judgment  is  taken  against 
the  surety  upon  motion  he  can  not  recover 
from  the  appellant. — United  States  Pfdellty 
&  G.  Co.  v.  More,  166  Cal.  416.  417,  101  Pac 
SOS. 
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65.  The  provisions  of  section  94a;  ante, 
are  not  applicable  to  an  undertaking  given 
to  stay  execution  of  a  Judgment  in  claim 
and  delivery  adjudging  the  plaintiff  en- 
titled to  the  poBsesaion  of  certain  property 
or  to  a  money  Judgment  In  case  posaesalon 
could  not  be  had. — Churchill  v.  More,  7  Cal. 
App.  767,  770,  9S  Pac.  108. 

66.  Undertaking  to  stay  execution  upon 
appeal  from  Interlocutory  decree  directing 
accounting:  and  delivery  of  property  In  ac- 
tion for  dissolution  of  copartnership  la 
not  sufficient  to  slay  execution  upon  appeal 
from  final  decree  entered  in  the  action.— 
Doudell  V.  Shoo,  ISO  Cal.         114  Pac.  679. 

•7.  Sane — Appeal  from  mandatory  In. 
Jnn«tIon,  It  is  the  duty  of  the  court  to  fix 
the  amount  of  the  bond  necessary  to  stay 
execution,  and  where  defendant  has  ap- 
plied to  the  court  to  so  do,  he  should  not 
he  Judged  guilty  of  contempt  for  failure  to 
obey  the  Injunction  pending  the  determin- 
ation of  the  court  upon  his  application  and 
until  he  have  a  reasonable  opportunity  to 
give  the  bond. — Cluto  v.  Superior  Court,  165 
Cal.  15,  20.  99  Pac.  362. 

es.  Same — Rnforeed  in  action  onIy.i-^n 
undertaking  given  In  pursuance  of  an  order 
of  the  supreme  court  for  a  supersedeas  can 
bo  enforced  by  action  only,  and  can  not  be 
erforced  by  a  summary  Judgment,  without 
process  or  notice,  as  specially  provided  In 
the  case  of  an  undertaking  under  this  sec- 
ttnn. — Weldon  v.  Rogers,  154  Cal.  636,  98 
Pac.  1070. 

•9.  Same — Same — On  nppeal  from  order 
uBdrr  Mvetinn  Of«,  ante. — An  undertaking 
such  as  is  here  contemplated  la  effectual 
only  when  used  on  an  appeal  from  a  judg- 
ment or  order  directing  the  payment  of 
money,  and  la  of  no  avail  on  appeal  from 
an  order  made  under  the  authority  of  sec- 
tion 685,  ante,  which  is  not  such  an  order, 
although  It  may  be  directed  to  a  Judgment 
of  that  description,  and  may  Itself  direct 
the  issue  of  execution  for  a  stated  sum; 
and  an  ex  parte  Judgment  against  the  sure- 
ties upon  an  undertaking  on  appeal  from 
Kuch  an  order,  entered  under  the  authority 
of  this  section,  la  void. — Weldon  v.  Rogers. 
164  Cal.  636,  98  Pac.  1070. 

70.  Same— Ptxinic  amount  of  bond  by  or- 
der of  court  or  a  Judge  thereof  is  essential 
to  the  staying  of  the  execution,  otherwise 
it  would  necessarily  follow  that  regardless 
of  the  value  of  the  property  Involved  a 
bond  In  any  amount  which  the  appellant 
might  elect  to  give  might  be  sufficient. — 
United  States  Fidelity  &  Q.  Co.  v.  More,  155 
Cal.  415.  417,  101  Pac.  802. 

71.  It  Is  the  duty  of  the  judge  to  fix  the 
amount  of  the  undertaking  in  order  to  state 
the  proceeding  pending  an  appeal  and  in 
case  of  his  refusal  a  writ  of  mandate  will 
lie  to  compel  such  action.— Windsor  Pottery 
W.  V.  Superior  Court,  1»  Cal.  App.  860,  862, 
109  Pac.  848. 


TZ,  Same^Same^Mandamua. — It  Is  held 
to  be  the  duty  of  the  court,  upon  a  proper 
application  In  that  behalf,  to  fix  the  amount 
of  tl^e  undertaking  to  be  given  to  stay 
proceedings  under  the  writ,  pending  appeal, 
and  mandamus  lies  to  compel  the  perform- 
ance of  that  duty. — Oordan  T.  Graham,  163 
Cal.  299,  96  Pac.  146. 

TS.  VBdartaklnga  In  otker  eamen  — Com- 
atrnetlon  of  aeetion.^ — The  exception  as  to 
the  sale  of  perishable  property  has  refer- 
ence to  the  case  where  the  order  appealed 
from  and  directing  a  sale  has  been  made  on 
the  ground  that  the  property  is  perishable, 
and  contemplates  an  adjudication  or  find- 
ing to  that  effect  on  the  part  of  the  court 
making  such  order. — Zappettlnl  v.  Buckles, 
167  Cal.  27,  138  Pac.  696. 

74.  An  undertaking  under  this  section 
will  not  stay  execution  of  a  Judgment  fore- 
closing a  trust  deed  for  a  large  sum  and 
directing  the  sale  of  both  personalty  and 
realty.  The  undertaking  in  such  a  case  is 
that  provided  for  In  section  946,  ante. — 
Southern  Pac.  Co.  v.  Superior  Court,  167  Cal. 
260,  1S9  Pac.  69. 

76.  The  stay  given  by  virtue  of  this  sec- 
tion In  case  of  appeal  Is  effectual  only  as 
to  the  Judgment  In  so  far  as  It  affects  the 
ai>penant,  requires  him  to  do  something 
for  the  benefit  of  the  respondent,  or  permits 
something  to  be  done  as  to  the  appellant. 
There  ia  no  provision  of  law  requiring  a 
stay-bond  from  the  appellant  as  a  condition 
precedent  to  staying  proceedings  In  the 
lower  court  on  the  Judgment  appealed  from 
In  so  far  as  the  Judgment  Is  against  the 
appellant.  Any  stay  bond  given  under  such 
circumstances  would  be  without  considera- 
tion and  hence  unenforceable. — Halsted  v. 
First  Sav.  Bank,  173  Cal.  606,  160  Pac.  1075. 

74.  tTaarpatioB  of  oScc — Coaatmctlon  of 
■eetlon. — Provision  that  appeal  does  not 
star  proceedings  on  Judgment  where  It  ad- 
Judges  defendant  guilty  of  usurping  or  in- 
truding Into  or  unlawfully  holding  public 
office,  civil  or  military,  within  state,  au- 
thorizes construction  that  proceedings  on 
judgment  are  stayed  when  It  affirms  right 
of  plaintiff  to  any  ofRce  which  Is  not  public. 
Director  in  private  corporation  can  not  be 
said  to  hold  public  office. — Foster  v.  Su- 
perior Court.  116  Cal.  279,  283,  47  Pac.  58. 

77.  Appeal  from  Judgment  declaring  that 
defendant  had  usurped  and  Intruded,  and 
was  unlawfully  exercising  office,  and  that 
relator  was  entitled  to  oflUce.  did  not  stay 
execution  of  Judgment. — ISx  parte  Henshaw, 
73  Cal.  486,  487.  16  Pac.  110. 

78.  Vendee  and  vendor— JndKntent  for 
■ale  nnd  deflcleney,^ — ^Undertaking  on  ap- 
peal  as   prescribed   by   section    941.  ante. 

stays  proceedings  on  Judgment  In  action  by 
vendee  against  his  vendor  by  which,  after 
directing  that  plaintiff  recover  certain  sum 
of  money  from  defendant,  sale  of  land  Is 
directed,  and  deficiency  Judgment  provided 
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for,  where  at  time  plalntift  I0  In  poasesston 
of  premiseB. — Owen  v.  Pomona  L.  *  W.  Co., 
124  Cal.  331,  33S>  E7  Pac.  71. 

Am  to  opcnitloB  of  atari  ■aOi  ante,  i  946 
and  note. 


79.  Void  ■tar-'bond^Blirect  «f. — The  pro- 
visions of  this  section  are  not  applicable  to 
a  case  where  the  stay-bond  on  appeal  la  ab- 
solutely ToU. — Man  T.  Lanffford.  I*  Cal. 
App.  74S.  117  Pac.  929. 


§  950.  WHAT  PAPERS  TO  BE  V&ED  ON  APPEAL  FROM  THE  JUDG- 
MENT. On  appeal  from  a  final  judgment,  the  appellant  must  furnish  the 
court  with  a  copy  of  the  notice  of  appeal,  of  the  judgment-roll,  and  of  any  bill 
of  exceptions  upon  which  the  appellant  relies. 

History:  Enacted  Harch  11,  1872,  founded  upon  S  846  Practice  Act 
aa  amended  1864,  Stats.  18S4,  p.  84;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  338;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  173,  held  unconstitutional,  see  history, 
§  6  ante;  amendment  approved  April  24,  1916,  Stats,  and  Amdts.  1915, 
p.  205.    In  effect  August  8,  1916. 


APPEAL  PROM  JUDGMENT— PAPEE8 
USED  ON. 

1.  AflSdavita — Printed  in  transcript. 

2.  Same — To  contradict  traoBcript. 

3.  Same — ^Used  00  motion  after  judgment. 

4.  Amendment — Not  amended  by  supreme 

court. 

5.  Same— Statement  on  motion  for  new 

trial  — Not   amended  by  supreme 

court. 

6,  7.  Bill  of  exceptions. 

8.  Same — Applicable  to  all  appeals. 
9, 10.  Same — Emmeously  entitled. 
11.  Some  —  Same  —  "Statement   of  the 
ease." 

12- 14.  Same— Necesrity  for. 

16.  Construction  of  section — ^"Appeal  from 
final  judgment." 

16.  Same  —  Authorizes  making  of  state- 

ment for  use  on  appeal  from  judg- 
ment. 

17.  Same— Review  on  appeal  from  judg- 

ment and  from  order  subsequent  to 
judgment. 

18-  21.  Contents  of  transcript — In  general. 
82.  Same — Copy  of  order  appealed  from. 

23.  Same — Copy  of  pleadings. 

24.  Same — Copies  of  papers  designated  in 

this  section  must  be  set  out. 

25.  Same — Court  below  is  not  authorised  to 

say  what  papers  shall  be  used  on  ap- 
peal 

26.  Same — Interlineation  in  printed  record. 

27.  Same— Motion  to  diBmiss — What  eon- 

^dered. 

28.  Errors — Against  respondent. 

29.  Same — In  striking  out  portions  of  an- 

swer. 

30-  33.  Judprment  —  Becord  on   appeal  from 
judgment, 

34.  Matter  which  does  not  tend  in  some 

degree  to  illustrate  point  mmlp. 

35.  Motion  to  strike  from  transcript  and 

disregard  certain  order. 


36.  Notice  of  appeal. 

87.  Omission  of  some  parts  of  jndgment- 

rolL 

38.  Printing  transcript. 

39.  Proof  of  service  of  notiee  of  appeal. 
40,41.  Same— Permission  to  make  proof. 

42-  53.  Becord  furnished  on  appeaL 

54.  Service  of  transcript. 
55,  56.  Single  transcript  on  several  appeals. 

57.  Statement  of  grounds  of  appeal. 

58.  Statement  of  case  used  on  hearing  of 

motion  for  new  trial, 
69,  60.  Same — Necessity  for  use  on  motion  for 
new  trial. 

61.  Time  to  file  transcript. 
62,63.  Same — Commencement  of. 

64.  Same — ^Depositing  transcript  with  ex- 

press company  for  tiansmission. 

65.  Same — ^Dismissal. 

66, 67.  Same — Excuse  for  failure  to  file. 
68-  73.  Same — Extension  of  time. 

74.  Same  —  Idling  printed  transoript  on 
same  d^  motion  to  dismiss. 
75-  78.  Same — Statement  not  settled. 

79.  Same — Same — Refusal  to  settle. 
80,  81.  Same — "What  considered  on  motion  to 
dismiss. 

82,83.  Transcript— Necessity  of. 

84.  Undertaking  should  not  be  embodied 

in  transcript. 

85.  Waiver  of  in8ufficien<7  of  transcript. 
See,  ante,  9  936  and  note. 

Aa  to  riKht  of  appcllaat  <o  prepare  traa- 
Mcrlpt  Dndcr  pro  Vinton*  of  above  eeetloa.  la- 
■I tend  ot  ander  the  provlaloas  aC  Beetloa 
953b.  pomt,  OB  an  appeal  nnder  the  alter- 
aatlve  method,  vrlthout  alVeetlnv  the  valid- 
ity of  bin  appeal,  see,  ante,  I  940.  note  pars. 
62-6T. 


1.  Affidavit* — Printed  In  transeripl  which 
form  no  part  of  record,  can  not  be  con- 
sidered.— Warren  ft  Malley  v.  Russell.  119 
rat.  3S1,  383.  62  Pac.  7S. 
•JSM 
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S.  SaHc— To  coBtradlct  tranaevlpt. — ^Affi- 
davit of  defendant  can  not  be  used  to 
■how  refusal  to  grrant  continuance  was 
erroneous  where  facts  as  set  forth  in  bill  of 
exceptions  show  there  was  no  error. — 
Frost  V.  Witter,  132  Cal.  421,  429,  86  Am. 
St.  Kep.  E3.  64  Pac.  705. 

3,  Same^Uacd  on  mollon  after  Jvdvment 
can  not  be  considered  on  appeal  from  final 
Juderment,  unless  they  are  embodied  In  bill 
of  exceptions,  or  statement  settled  In  due 
formw— Welsh  v.  Allen.  64  Cal.  211,  212. 

4>  AascBdatcM^-llot  ameBdcd  by  anvrcBu 
cmirt. — Bill  of  exception*  can  not  be 
amended  by  supreme  court,  which  must 
review  order  on  record  on  which  It  was 
made.— Baker  v.  Borello.  ISl  Cal.  615,  617, 
£3  Pac  »14. 

n.  Same^Statemeiit  on  motton  for  new 
trial — Not  amended  by  mnpretut!  conrt. — 
The  action  of  trial  court  must  be  reviewed 
on  transcript  of  records  of  that  court. — 
Clare  v.  Sacramento  E.  P.  &  L.  Co.,  122  Cal. 
504,  507.  &S  Pac.  226. 

8.  BUI  of  exeeptlona  to  constitute  part 
of  transcript  on  appeal  must  be  settled  as 
provided  in  section  649  or  650,  ante. — ^Wit- 
ter V.  Andrews.  122  Cal.  1,  2,  64  Pac.  276. 

7.  Bill  of  exceptions  need  not  become 
part  of  Judrment-roll  to  constitute  record 
on  appeal  from  Judgment. — Caldwell  v. 
Parks,  47  Cal.  640,  641. 

8.  Same— Applicable  to  all  appeala. — Bill 
of  exceptions  la  equally  applicable  to  any 
and  all  kinds  of  appeals  provided  for  by 
code.— Brandt  v.  Clark,  81  Cal.  664.  638.  22 
Pac.  866. 

0.  Same— Erroaeowaly  entitled.^ — On  ap- 
peal from  judg-ment,  bill  of  exceptions  may 
be  used,  and  fact  that  )t  was  entitled  to  bill 
of  exceptions  on  motion  for  new  trial  Is  Im- 
material.— Bedan  v.  Turney,  99  Cal.  649,  661, 
34  Pac.  442. 

10.  Calling  document  statement  rather 
than  bill  of  exceptions  will  not  deprive 
appellant  of  his  appeal  where  he  was  not 
entitled  to  statement  of  case  but  was  en- 
titled to  bill  of  exceptions.— Witter  v.  An- 
drews. 122  Cal.  1,  2,  64  Pac  276. 

11.  Sue  — Same- •'Statoment  of  tbc 
case.'* — Thus,  where  the  appellant  set  forth 
in  the  transcript  a  document  which  he  en- 
titled "statement  of  the  case,"  In  which  was 
set  forth  all  the  matters  esaential  to  a  bill 

'  of  exceptions.  It  was  held  sufflclent  for  all 
purposes. — Pease  v.  Fink,  S  Cal.  App.  871, 
85  Pac.  657. 

la.  Sani^— Necemity  for. — Construed  not 
to  forbid  hearing  of  appeal  from  Judgment 
unless  there  ahouM  be  bill  of  exceptions, 
but  only  that  court  shall  be  furnished  with 
copy  of  any  bill  on  which  ai^ellant  relies. 
— ^Thompaon  v.  Hancock,  61  Cal.  HQ,  111. 

18.  Absence  of  bill  of  exceptions  la  not 
ground  for  dlamiasal  of  appeal,  but  rather 
for  an  affirmance  of  Judgments.  If  there  is 
nothing  In  record  on  which  action  of  su- 
perior court  can  be  properly  reviewed. — 


Howell  V.  Howell.  101  Cal.  IIS,  116,  86  Pac 
448. 

14.  Where  order  appealed  from  was,  In 
effect,  a  Judgment,  and  could  be  reviewed 
on  Judgment-roll,  motion  to  dismiss  appeal 
for  want  of  bill  of  exceptions  will  be  denied. 
—Howell  V.  Howell,  101  Cal.  116.  116,  36 
Pac.  443. 

15.  Conatrnetlon  of  section  —  '•Appeal 
from  final  Jndarment"  means  appeal  only 
from  final  Judgment  mentioned  In  subdi- 
vision 1  of  section  963,  post,  and  does  not 
Include  appeals  In  probate  matters  which 
are  provided  for  in  subdivision  8. — Eatate 
of  Franklin,  1S8  Cal.  584,  688.  65  Pac.  1081. 

1«.  Sam^-Aathorlaea  making  of  state- 
ment for  ue  OR  appeal  trrnn  Jadsment. 
where  motion  for  new  trial  was  baaed  on 
minutes  of  court  without  any  statement, 
though  time  for  appealing  from  order  deny- 
ing new  trial  had  expired  before  application 
was  made  to  settle  such  statement. — Vinson 
v.  Los  Angeles  P.  R.  Co.,  141  Cal.  151.  162, 
74  Pac.  757. 

17.  Same— Review  on  appeal  from  Judg- 
ment and  from  Qrder  sabseqnent  to  Judg- 
ment is  to  be  had  on  record,  to  be  made  up 
and  filed  according  to  this  section.  If  ap- 
peal be  from  Judgment,  or,  according  to 
section  956,  post,  from  order  subsequent  to 
Judgment, — People  v.  Center,  61  Cal.  191, 
196. 

18.  Contents   of  traB»crlpt<~Jn  general. 

— Where  transcript  does  not  contain  copy 
of  Judgment-roll,  or  bill  of  exceptions,  or 
statement  In  case,  appeal  from  Judgment 
can  not  be  considered. — Welsh  v.  Allen,  54 
Cal.  211,  212. 

Ak    to    record    famished    om    appeal,  see 

pars.  40-53,  this  note. 

19.  Where  transcript  purports  to  con- 
tain record  of  all  proceedings  of  superior 
court  which  Is  sought  to  be  reviewed  on 
appeal,  it  is  sufflclent  to  avoid  dismissal 
under  rule  6  of  supreme  court. — Tompkins 
v.  Montgomery,  116  Cal.  120,  182,  47  Pac. 
1006. 

20.  Where  record  falls  to  show  that  com- 
plaint, answer,  findings,  or  Judgment  were 
ever  filed  in  coort  below,  or  that  Judgment 

was  ever  entered,  and  there  Is  no  certificate 
to  papers  which  would  constitute  Judgment- 
roll,  and  It  does  not  appear  that  transcript 
was  filed,  or  that  order  denying  new  trial 
was  ever  entered,  record  Is  Insufficient,  and 
Judgment  must  be  affirmed. — Wells  v.  Kre- 
yenhagen,  117  Cal.  329.  380,  49  Pac.  128. 

21.  Appeal  will  not  be  dismissed  on 
ground  that  transcript  falls  to  show  paper» 
used  on  hearing  In  court  below,  and  upon 
which  court  acted  in  making  and  rendering 
order  appealed  from,  as  It  Involves  exami- 
nation of  transcript. — Wolf  v.  Board  of  Su- 
pervisors, 148  Cal.  888,  334,  76  Pac.  1108. 

2S>  Same— Copy  of  order  appealed  from. 
— ^Where  bill  of  exceptions  in  transcript 
contains  order  appealed  from,  appeal  will 
not  be  dismissed  on  ground  that  transcript 
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does  not  contain  copy  of  order  appealed 
from,  especially  where  cerllllcale  of  clerk 
states  that  transcript  does  contain  copy  of 
order  appealed  from.— Wolf  v.  Board  of  Su- 
pervisors. 143  Cal.  333,  334,  76  Pac.  1108. 

23.  Same — Copy  of  pleadlas*  should  ap- 
pear in  record,  otherwise  it  does  not  meet 
requirements  of  statute.— Hart  v.  Plum,  14 
Cal.  149,  163. 

24.  Same — Copies  of  papers  desls^nated 
In  this  section  most  he  set  out  and  become 
part  of  transcript. — San  Francisco  &  N.  P. 
R.  Co.  V.  Anderson,  77  Cal.  297.  298,  19  Pac. 
617. 

25.  same— Coart  below  Is  mot  antkoriscd 
to  mmr  what  papen  skall  be  used  on  appcali 

such  matter  belns  regulated  by  code.— Peo- 
ple V.  Center,  54  Cat. 

2d.  Sawc— Interlineation  In  printed  rec- 
ord Is  not  ground  for  dismissal  of  appeal. — 
Swasey  v.  Adair,  83  Cal.  136,  138,  28  Pac. 
284. 

27.  Same— Motion  to  dismiss — ^What  con- 
sidered^ Appeal  can  not  be  dismissed  where 
entire  record  in  transcript  must  be  exam- 
ined for  purpose  of  ascertaining  sufflclency 
of  ground  urged  In  support  of  motion,  and 
hence  ground  for  dismissal  that  transcript 
does  not  contain  any  specification  of  error 
of  law  or  particulars  in  which  evidence  Is 
insufficient  to  support  verdict  can  not  be 
considered  on  motion  to  dismiss.— Jarman  v. 
Rea,  129  Cal.  157,  160.  61  Pac.  790. 

S8.  Errors — AKalnst  respondent. — On  ap- 
peal from  judgment  appellant  is  required 
to  bring  up  Judgment-roll  and  any  bill  of 
exceptions  or  statement  in  case  on  which  he 
relies,  and  hence  errors  committed  aRainst 
respondent  need  not  be  shown  by  such  bill 
of  exceptions.— Klauber  v.  San  Diego  at. 
C.  Co.,  98  Cal.  105.  107,  32  Pac.  876. 

n.  Same — In  strlltlnic  out  portions  of 
answer  can  not  be  presented  on  appeal 
without  bill  of  exceptions.— Spence  v.  Scott, 
97  Cal.  181.  182.  31  Pac.  52,  939. 

30.  Jwdfcment  —  Record  on  appeal  from 
judsment  consists  of  notice  of  appeal,  and 
Judgment-roll  and  error  in  granting  Judg- 
ment on  pleadings  may  be  considered,  when 
such  fact  Is  recited  In  judgment,  without 
bill  of  exceptions.— Weeks  v.  Garibaldi  S. 
G.  M.  Co.,  7S  Cal.  699.  600,  16  Pac.  802. 

As  to  record  fnmlsbed  on  appeal,  see 
pars.  40-63,  this  note. 

An  to  reviewable  Judgment,  see,  post, 
)  966  and  note. 

As  to  the  Indgmcnt-roll,  see,  ante,  670 
and  note. 

Same — As  to  opinion  of  conrt  below  aa 
part  of  record  on  appeal,  see  note  1 6 
L.  R.  A.  798. 

31.  Only  papers  which  can  be  considered 
on  appeal  from  Anal  Judgment  are  notice  of 
appeal  and  Judgment-roll  where  there  ia  no 
bill  of  exceptions  and  stipulation  for  Judg- 
ment can  not  be  considered.— Spine ttl  v. 
Brtgnardello,  63  Cal.  281.  283. 


32.  Appeal  from  Judgment  where  no  bill 
of  exceptions  la  filed  brings  up  only  Judg- 
ment-roll or  such  part  of  It  as  Is  necessary 
to  explain  points  relied  on.  and  hence  as 
petition  for  certiorari  la  no  part  of  Judg- 
ment-roll It  is  not  brought  up  on  such  ap- 
peal.— Reynolds  v.  County  Court,  47  Cal, 
604,  605. 

33.  On  appeal  from  judgment,  examina- 
tion is  confined  to  Judgment-roll,  and  any 
bill  of  exceptions,  statement  on  motion  for 
new  trial,  and  statement  of  case  on  which 
appellant  relies;  if  questions  do  not  thus 
arise  there  Is  no  duty  on  court  to  decide 
them. — Emeric  v.  Alvarado,  64  Cal.  629,  694. 
2  Pac.  418. 

34.  Hatter  which  does  not  lend  In  some 
degree  to  Illustrate  point  made  on  appeal 
Should  be  omitted  from  transcript. — Estate 

of  Boyd.  25  Cal.  511. 

35.  Motion  to  strike  from  transcript  and 
dlNrcpcard  certain  order  and  finding  on 
ground  that  It  Is  not  part  of  record  will 
not  be  considered  until  final  decision  of 
case. — Estate  of  Williams,  4  Cal.  Unrep.  611. 
36  Pac.  6. 

se.  Notice  of  appeal  should  be  Included 
In  transcript  on  appeal. — ^Woodslde  v. 
Hewel,  107  Cal.  141,  143,  40  Pac.  108. 

ST.    Omission  of  some  parts  of  Judgment- 

roll  from  transcript,  ts  not  ground  for 
dismissal  of  appeal,  and  respondent  must 
notify  appellant  of  his  objections,  and  ap- 
pellant will  then  have  permission  to  sup- 
ply papers,  but  failing  to  do  so,  must  take 
rl.sk  f'f  having  his  appeal  dismissed. — Hel- 
linga  V.  Duval.  119  Cal.  199,  200.  51  Pac.  335. 

3S.  PrlntlnK  transertpt, — Clerk  of  su- 
preme court  has  no  authority  to  permit  ap- 
pellant to  have  transcript  printed,  but 
when  transcript  Is  filed,  sufficient  funds 
must  be  deposited  to  pay  for  printing  by 
clerk.  In  this  case,  however,  held  that  such 
agreement  excuses  appellant  for  failure  to 
file  transcript  within  time  provided  by  law. 
— Ward  V.  Healy,  110  Cal.  687,  589.  42  Pac. 
1071. 

SS.    Proof  of  service  of  notice  of  appeal 

need  not  be  Included  In  tran.ocrlpt  and  its 
absence  Is  no  ground  for  dismissal  of  ap- 
peal.— Warren  v.  Hopkins.  110  Cal.  506,  509. 
42  Pac.  986.  See  Modesto  Bank  v.  Owens. 
121  Cal.  223,  225,  S3  Pac.  662;  People  v. 
Alameda  T.  R.  Co.,  30  Cal.  182,  184;  Bills 
v.  Bennet,  2  Cal.  Unrep.  302,  8  Pac.  801. 

40,  Same — Permiaslon  to  make  proof. — 
Motion  to  dismiss  appeal  for  failure  of 
transcript  to  show  service  of  notice  of  ap- 
peal will  be  denied  where  at  hearing  proof 
of  such  service  was  made. — Bstate  of  Strat- 
ton.  112  Cal.  513.  520.  44  Pac.  1028. 

41.  Where  transcript  falls  to  show  serv- 
ice of  notice  of  appeal,  appellant  will  be 
allowed  to  show  by  proper  proof  that  suffi- 
cient service  had  been  made,  and  appeal 
will  not  be  dismissed  for  such  failure  in 
transcript. — Knowlton  v.  MacKenzle,  110 
Cal.  183,  190,  42  Pac.  680. 
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42.  Record  fnralsiird  aa  appeal. — A  sup- 
plemental btll  of  exceptions  is  reviewable 
on  an  appeal  from  a  judgment,  although  not 
reviewable  on  appeal  from  an  order  deny- 
ing a  new  trial. — Title  Ins.  &  Trusl  Co.  v. 
California  Devel.  Co.,  171  Cal.  174,  162  Pac. 
642. 

See,  also,  pare.  30-33,  thiS  note. 

Aa  to  contents  of  traaaerlpt  f«  appeal* 

see  pars.  18-27,  tbls  note. 

43.  Upon  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial,  affidavits 
stated  to  have  been  used  on  the  motion 
can  not  be  considered  where  they  are  not 
authenticated  in  any  manner. — Moore  v. 
Pacific  Coast  Steel  Co.,  171  Cal.  489,  153  Pac. 
912. 

44.  A  bill  of  exceptions  duly  proposed 
and  settled  for  use  on  motion  for  a  new 
trial  may  be  used  In  support  of  an  appeal 
from  the  Judgment,  although  It  was  not 
regi'tlarly  used  on  the  motion  for  a  new 
trial.— Vore  v.  Ephralm,  173  Cal.  246,  169 
Pac.  719. 

46.  An  appeal  from  an  order  denying  a 
motion  for  a  change  of  the  place  of  trial 
of  an  action  upon  the  ground  of  the  con- 
venience of  witnesses  can  not  be  considered 
on  Its  merits,  where  the  transcript  contains 
no  certificate  of  the  Judge  of  the  court 
that  the  papers  and  records  which  the 
transcript  contains,  or  any  of  them,  were 
used  upon  the  hearing  of  the  motion. — 
Avello  V.  Sampson,  28  Cal.  App.  324,  162 
Pac.  313. 

46.  Where  an  appellant  supports  his  ap- 
peal by  the  Judgment-roll  alone,  he  can  not 
complain  of  a  failure  to  And  on  his  allega- 
tions of  new  matter.  It  will  be  presumed. 
In  favor  of  the  correctness  of  the  Judgment 
and  findings,  that  no  evidence  upon  this 
phase  of  the  case  was  in  fact  presented  to 
the  court. — Parker  v.  Power,  28  Cal.  App, 
332,  162  Pac.  936. 

47.  Where  upon  an  appeal  from  a  Judg- 
ment of  nonsuit,  the  evidence  la  not  brought 
up  In  the  transcript,  the  Judgment  must  be 
affirmed. — Nicholson  v,  Leatham,  28  Cal. 
App.  597.  153  Pac.  965. 

48.  An  appellate  court  will  not  take  cog- 
nizance of  the  contents  of  an  affidavit  which 
has  come  Into  the  transcript  under  a  cer- 
tificate describing  It  as  part  of  the  Judg- 
ment-roll, when  It  is  not  a  part  of  the 
Judgment-roll  and  does  not  appear  to  have 
been  one  of  the  papers  used  In  connection 
with  the  order  from  which  the  appeal  was 
taken.— Nolte  v.  Nolle,  29  Cal.  App.  126,  164 
Pac.  873. 

49.  If  a  proposed  amended  answer  Is  not 
incorporated  In  the  record  of  the  proceed- 
ings of  the  trial,  the  appellate  court  can 
not  determine  whether  the  lower  court  was 
right  or  wrong  In  refusing  permission  to 
file  It. — Calara  Valley  Realty  Co,  v.  Smith. 
29  Cal.  App.  689.  166  Pac.  369. 

60.  Affidavits  in  support  of  a  motion  for 
a  new  trial  ob  the  ground  of  newly  discov- 


ered evidence  can  not  be  considered  on  ap- 
peal, although  contained  in  the  printed 
transcript,  where  not  In  any  manner  authen- 
ticated as  part  of  the  record  on  appeal. — 
Crofford  V.  CrofCord,  29  CaL  App.  662,  167 
Pac.  661. 

61.  In  this  action  to  establish  a  trust, 
alleged  error  In  refusing  the  admission  In 
evidence  of  a  letter  written  by  the  defend- 
ant to  the  husband  of  one  of  the  plaintiffs 
in  reply  to  a  letter  written  by  the  latter 
concerning  the  consummation  of  an  escrow 
arrangement  already  admitted  in  evidence, 
can  not  be  considered  on  appeal  where  the 
record  contains  no  copy  of  the  excluded 
letter. — Mcintosh  v.  Hunt,  29  Cal.  App.  779, 
157  Pac.  839. 

62.  An  appellant  may,  under  above  sec- 
tion, include  the  evidence  In  the  record. — 
Oambetta  v.  Oambetta,  30  Cal.  App.  261,  167 
Pac.  1141. 

63.  A  defendant,  having  failed  to  answer, 
may  take  his  appeal  from  the  Judgmenf- 
roll  alone. — Gambetta  T.  Oambetta.  30  Cal. 
App.  261,  167  Pac.  1141. 

B4.  BcTTlee  of  traaaerlpti  —  Failure  to 
serve  transcript  on  respondent's  attorney 
until  after  It  "Was  flled  is  not  ground  for  dis- 
missing appeal. — Estate  of  Boyd,  26  Cal. 
511.  614. 

55.    Slasle  transcript  om  aareml  appeala. 

— On  appeal  from  Judgment  and  order  sub- 
sequent to  Judgment  record  on  each  appeal 
may  be  included  In  one  transcript. — Sharon 
V.  Sharon,  68  Cal.  326,  338.  9  Pac.  187. 

66.  Where  on  four  appeals  but  one  tran- 
script was  made  up,  and  so  that  court  can 
not  determine  on  what  lower  court  acted, 
appeals  will  be  dismissed. — People  v.  Cen- 
ter, 61  cal.  190,  194. 

ST.  Statement  of  gronnda  of  appeal  need 
not  be  included  in  transcript  on  appeal 
taken  on  Judgment-roU  alone. — Solomon  v. 
Reese,  34  Cal.  28.  84. 

Bfi.    Stateatcnt  of  ease  nacd  on  hearing  of 

motion  for  new  trial  Is  part  of  record  on 

which  appeal  from  Judgment  may  be  heard. 
— Sharon  v.  Sharon,  68  Cal.  326,  338,  9  Pac. 
187;  Scott  v.  Wood.  81  Cal.  398.  399,  22  Pac. 
871;  Brind  v.  Gregory,  122  Cal.  480.  481,  65 
P^.  250,  See  People  v.  Crane,  60  Cal.  279; 
SoTners  v.  Somers,  88  Cal.  621,  622,  24  Pac. 
162. 

59.  Same — NeceNNltr  for  use  on  motion 
for  new  trial. — t'rovlslon  that  appellant 
must  furnish  copy  of  any  statement  on 
which  he  rellea  .authorises  use  of  statement 
on  motion  for  new  trial  whether  such  state- 
ment had  been  used  on  motion  or  not  and 
latter  part  of  section  does  not  affect  this 
right. — Wall  v.  Mines,  128  Cal.  136.  138,  60 
Pac.  682. — See  Brandt  v,  Clark,  81  Cal.  634, 
C38.  22  Pac.  863;  Jue  Fook  Sam  v.  Lord,  83 
Cal.  159,  160,  23  Pac.  225;  Fornl  v.  Yoell,  99 
Cal.  178,  178,  33  Pac.  887;  Brind  v.  Gregory, 
120  Cal.  640.  641,  63  Pac.  26;  Witter  v.  An- 
drews. 122  Cal.  1,  2,  64  Pac.  276;  Kelly  t. 
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Nin^  Yang  Ben.  Assoc.,  138  Cal.  602.  603, 
72  Pac.  148. 

60.  Stateni«nt  prepared  on  motion  for 
new  trlul  but  not  used  on  such  motion  may 
be  Ufled  on  appeal  from  JudKment  for  pur- 
pose of  detennlnlnB  as  to  whether  errors  of 
law  had  been  committed,  but  not  as  to  suffi- 
ciency of  evidence  where  appeal  from  Judg- 
ment was  not  taken  within  sixty  days  after 
Its  rendition.— Wolf  v.  King,  1  Cal.  App.  749, 
S2  Pac  10S6. 

ei.  lime  to  Ue  tnaMrlpt^Appeal  will 
be  dismissed  for  failure  to  file  transcript 
within  time  provided  by  rule  of  supreme 
court. — Hart  v.  Klmberly,  6  Cal.  Unrep.  532, 
46  Pac.  618;  Johnson  v.  Qoodyear  Min.  Co., 
6  Cal.  Unrep.  274,  67  Pac.  883;  Warren  v. 
HcQowan.  7  Cal.  Unrep.  190,  77  Pac.  909. 

43.  Same  — CsmmcBcemcnt  of. — Appeal 
not  being  perfected  until  undertaking  on 
appeal  is  tiled,  period  of  forty  days  in  which 
to  file  transcript  did  not  commence  until 
such  undertaking  was  filed, — WadBWorth  v. 
Wadsworth,  74  Cal.  104,  105.  15  Pac.  447. 

63.  Time  In  which  to  file  transcript  does 
not  begin  to  run  at  time  appeal  is  taken, 
but  from  time  of  settlement  of  statement 
on  motion  for  new  trial, — Somers  v.  Somers. 
83  Cal.  621.  622,  24  Pac.  162. 

64.  Sam»— Depositing  transcript  with  ex- 
pre«a  compuy  for  traumissloa  to  clerk  of 
supreme  court  Is  not  equivalent  of  tiling  ao 
as  to  render  flllag  of  transcript  prior  to 
service  of  notice  to  dismiss  appeal. — ^Ward 
V.  Healy,  110  Cal.  587,  689.  42  Pac.  1071. 

06,  SMme— DfamtaaL — Transcript  on  ap- 
peal not  having  been  filed  within  time  pre- 
scribed by  miee  of  court,  and  no  extension 
of  time  having  been  obtained,  will  be  dis- 
missed.—Galloway  V.  Souae,  68  Cal.  880, 
281. 

08.  Same— Elxense   for   fallnrc   te  file. — 

Failure  to  file  transcript  within  time  pre- 
scribed by  rule  of  court  was  not  excused 
by  fact  that  trial  oourt  had  granted  appei- 
lant  new  trial  and  respondent  on  such  ap- 
peal bad  perfected  appeal  from  order  grant- 
ing new  trial.— Cuckhater  v.  Henry.  40  Cal. 
Dec.  187. 

67.  Failure  to  file  transcript  within  time 
limited  by  rule  of  court  and  stipulation  of 
parties  will  not  Justify  dismissal  of  appeal 
where  facts  and  circumstances  presented  In 
affidavit  are  such  as  to  excuse  failure. — Es- 
rey  v.  Southern  Pac,  Co.,  4  Cal.  Unrep.  402, 
35  Pac.  810.  See  Carter  v.  Paige,  77  Cal.  64, 
19  Pac.  2. 

88.  Same — Bxtenslaa  of  time. — Whether 
motion  to  dismiss  appeal  would  be  sufficient 
ground  for  extension  of  time,  within  which 
to  file  transcript  referred  to  but  not  decided, 
because  appellant  had  made  no  application 
for  such  extenaion. — White  v.  White.  112 
Cal.  E77.  679,  44  Pac.  1026. 

69.  Under  Rule  II  of  supreme  court,  ex- 
tension of  time  within  which  to  file  trnn- 
Bcrlpt  may  be  granted  by  supreme  court. 


and  hence  appeal  will  not  be  dismissed 
where  transcript  was  filed  within  time  as 
extended. — ^Heeker  v.  Hotter.  ST  Cal.  140, 
141. 

70.  Where  transcript  Is  not  filed  within 
time  granted  by  supreme  court,  but  appel- 
lant acted  In  good  faith  on  an  erroneous 

construction  of  order  extending  time,  and 
transcript  was  served  soon  after  such  time, 
appeal  will  not  be  dismissed. — Brunnlngs 
V.  Townsend,  6  Cal.  Unrep.  047,  64  Pac.  106. 

71.  Time  In  which  to  file  transcript  from 
appeal  on  Judgment  Is  not  extended  by  tak- 
ing of  appeal  from  order  denying  new  trial 
until  settlement  of  bill  of  exceptions  on 
such  order,  though  It  Is  customary  that 
both  appeals  should  be  included  In  one  tran- 
script.— Butler  V.  Soule,  117  Cal.  226.  227, 
49  Pac.  5. 

72.  That  bill  of  exceptions  to  be  used  on 
motion  for  new  trial  might  be  used  on  ap- 
peal from  Judgment  does  not  extend  time 
for  filing  transcript  more  than  forty  days 
after  settlement  of  such  bill  of  exeeptlona, 
though  motion  for  new  trial  had  not  been 
decided.— Bell  v.  a  P.  R.  Co.  187  Cal.  77,  69 
Pac.  692. 

73.  Bill  of  exceptions  taken  on  order  of 
court  refusing  to  vacate  Its  order  for  Issu- 
ance of  writ  of  assistance  does  not  extend 
time  in  which  transcript  on  appeal  from 
Judgment  In  case  must  be  filed. — Plgnaz  v. 
Burnett,  121  Cal.  292,  298.  S8  Pac.  683. 

74.  Same — ^Filing  printed  Iranscrlpt  on 
same  day  motion  te  diamlui  appeal  for  fail- 
ure to  file  transcript  was  filed  will  not  de- 
feat such  motion.  It  Is  only  when  tran- 
script is  filed  before  motion  to  dismiss  is 
served  that  it  is  BUfflcient — Ward  v.  Healy, 
110  Cal.  587,  689.  42  Pac.  1071. 

TS.  Sam  —  Statement  not  M<tle4.— Mo- 
tion to  dismiss  appeal  because  transcript 
'was  not  filed  in  time,  will  be  denied,  where 
bill  of  exceptions  or  statement  on  motion 
for  new  trial  had  not  yet  been  settled. — 
Estate  of  Walkerly,  4  Cal.  Unrep.  81S.  37 
Pac.  89$:  Plgnaz  v.  Burnett,  119  Cal.  157, 
161.  61  Pac.  47:  Bernard  v.  Sloan,  138  Cal. 
746,  747,  72  Pac.  360;  San  Francisco  L.  &  C. 
Co.  V.  State.  141  Cal.  354,  866.  74  Pac.  1047; 
Castro  V.  Breldenbach,  148  Cal.  116,  886,  76 
Pac.  1114. 

70.  E^llure  to  file  transcript  within 
forty  days  after  settlement  of  bill  of  ex- 
ceptions will  not  authorise  dismissal  of  ap- 
peal, where  Judge  neglected  to  attach  his 
certificate  to  such  appeal,  and  took  motion 
under  adjustment,  when  requested  to  do  so. 
until  forty  days  had  elapsed. — Jackson  v. 
Puget  Sound  L.  Co.,  116  Cal.  682,  638,  47 
Pac.  603. 

77.  Where  superior  Judge,  after  motion 
to  dismiss  appeal  on  ground  that  no  tran- 
script had  been  filed,  settled  statement, 
which  was  objected  to  on  ground  of  irregu- 
larities, appeal  wilt  not  be  dismissed  for 
failure  to  file  transcript. — Bstate  of  Scott. 
124  Cal.  671,  678.  57  Pac.  664. 
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78.  Motion  to  dlsmlSB  for  failure  to  file 
transcript  within  forty  days  after  taking 
of  appeal,  where  transcript  was  flled  within 
forty  days  after  settlement  of  statement  of 
case  made'  after  new  trial,  was  denied. — 
Vinson  V.  Los  Angeles  P.  R.  Co.,  141  Cal. 
151.  152,  74  Pac.  757. 

70.  Same — Smmt — Rrfaiial  4o  Kettle. — On 
failure  to  file  transcript  within  40  days 
after  refusal  of  Judge  to  settle  bill  of  ex- 
ceptions, appeal  will  be  dismissed.  Such 
refusal  to  settle  then  regarded  same  as 
settlement.— White  v.  White,  113  Cal.  677, 
B7».  44  Pac.  1026.. 

80.  Same— Wkat  eonaldered  om  Motlan 
to  dtemlm. — On  motion  to  dismiss  appeal  for 
failure  to  flie  transcript  In  time,  certificate 
of  cleric  of  superior  court  showing  what 

order  was  appealed  from  can  only  be  con- 
sidered. Affidavit  of  appellant  Is  not  ad- 
missible.— Chevassus  v.  Purr,  134  Cal.  434. 
435.  66  Pac.  568. 

81.  Alleged  defects  in  statement  of  case 
will  not  be  considered  on  motion  to  dismiss 
appeal,  but  when  case  comes  up  on  Its 
merits. — Richardson  T.  Eureka,  92  Cal.  64, 
65,  28  Pac.  102. 


82.  Transcript — Neecsslty  oL — Where  ap- 
pellant falls  to  (lie  transcript,  appeal  will 
be  dismissed. — In  re  Hoss,  7  Cal.  Unrep.  172, 
74  Pac.  546. 

An  to  transcrlptH — Aatkcatleatlon  of.  see, 
post,  i  963  and  note. 

Same — CanteMta  at,  see,  post,  fiS  951,  962 
and  notes. 

83.  Failure  to  file  transcript  as  to  cer- 
tain respondents  is  not  affected  by  fact  that 
they  are  Included  in  notice  of  appeal  with 
others  on  whom  bill  of  exceptions  has  been 
served,  which  bill  has  not  yet  been  settled, 
where  no  bill  of  exceptions  has  been  served 
on  respondents  who  move  to  dismiss  appeal. 
— Emerio  v.  Alvarado,  106  Cal.  646,  647,  40 
Pac.  11. 

84.  UadevtaklMS  ahtmid  not  be  embodied 
In  transerlpt  on  appeal, — San  Francisco  & 
N.  P.  R.  Co.  V.  Anderson.  77  Cal.  297,  298,  19 

Pac.  517. 

85.  Waiver  of  Inenflclener  of  transcript. 

— Stipulation  that  transcript  contains  all 
that  Is  necessary  for  purposes  of  appeal 
waives  objection  that  transcript  does  not 
contain  all  Judgment-roll. — Solomon  v. 
Reese,  24  CaL  22,  24. 


§  951.  WHAT  PAPERS  TO  BE  USED  ON  APPEAL  FROM  ORDERS,  EX- 
CEPT ORDERS  GBANTINO  NEW  TRIALS.  On  appeal  from  a  judgment 
rendered  on  an  appeal,  or  from  an  order,  except  an  order  granting  a  new  trial, 
the  appellant  mnst  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 
judgment  or  order  appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below. 

History:  Enacted  Ma.rch  11,  1872,  founded  upon  S  346  Practice  Act 
as  amended  1854,  Stats.  1854,  p.  84;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  339;  April  24,  1915,  State,  and  Amdts.  1915, 
p.  205.   In  effect  August  8,  1915. 

APPEAL  PBOM  OKDEES  EXCEPT  NEW- 
TBIAIi  OBDEBS— PAPEB8  USED  ON. 

1.  Absence  of  copy  of  order  from  record 

on  appeal — Appeal  not  eonsidered. 

2.  Affidavit  nsed  on  hearing  of  motion  to 

set  aside  serviee  of  sonunons. 

3.  OBTtifieation — Construed  sot  to  provide 

any  method. 

4.  Certificate  from  clerk  that  an  under- 

taking on  appeal  filed. 

5-  7.  Same  —  Judge  certifying  that  certain 
papers  were  used  on  hearing  of  mo- 
tion ii  not  proper  method. 

8.  Change  of  venue — Motion  for. 

9.  Construction  of  section— To  apply  only 

to  orders  whieh  are  themselves  ap- 
pealable. 

10.  Copy  of  order  appealed  from  —  By 

whom  furnished. 

11.  Default — Order  setting  aside. 

12.  Duty  of  appellant — As  to  generally. 
1.^-  1.5.  Iflentification  of  papers — Necessity  of. 
]«,  17.  Samp— Bill  of  exceptions  is  only  proper 

method. 
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18.  Injunction  — Order  dissolving  prelimi- 
nary. 

19,20.  Same  —  Appeal  from  order  revoking 
temporary  restraining  order. 

21.  Beturn  of  sale — Used  on  hearing. 

22.  Statement  on  motion  for  new  trial. 

23.  Sufficiency  of  authentication  of  record. 

24.  Supplementary  proceedings. 

25.  Undertaking  on  appeal. 

26.  Writ  of  assistance — Copy  of  motion  for 

and  notice. 

See,  ante,  i  986  and  note. 

1.  Alweaee  of  copr  ovder  from  record 
on  appeal— Appeal  not  eoBMldcrcd. — In  a  case 
In  which  the  order  attempted  to  be  appealed 
from  Is  not  in  the  record,  as  required  by 
the  provisions  of  the  above  section,  the  ap- 
peal will  not  be  considered. — Tlmmona  v. 
Coonley.  39  Cal.  App.  36.  179  Pac.  429. 

As  to  who  to  famish  copy  of  order,  see 
par.  10,  this  note. 

2.  Affidavit  nsrd  on  hcarlne  of  motion 
to  net  aalde  nervlce  of  HnmmonN  by  pubtlca- 
Iton  must  be  authenticated  by  being  in- 
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eluded  In  bill  of  except lona.  and  hence 
where  bin  tt  exceptions  merely  refers  to 
such  affidavit  which  Is  included  In  tran- 
BCrfpt,  but  appears  after  certificate  of  clerk 
to  JudKment-roU,  such  affidavit  can  not  be 
considered. — San  Diego  Sav.  Bank  v.  Good- 
aell,  137  Cal.  420,  428,  70  Pac.  299. 

S.  OrtUcatloB — Coufruvd  not  to  provide 
mitT  method  by  which  papers  used  ou  hear- 
ing of  motion  should  be  certified,  and  hence 
certificate  of  clerk  that  certain  papers  were 
used  can  not  be  held  determinative  of  such 
fact  as  against  subsequent  statement  that 
he  signed  certificate  by  mistake,  and  did 
not  know  and  had  no  means  of  knowing 
whether  afndavlta  were  or  were  not  used 
at  hearing  of  motion — they  not  being 
marked  or  Indorsed  by  clerk.— Baker  v. 
Synder,  68  Cal.  617. 

Am  to  mtnelency  of  aatheBtleatloD  of  ree> 
ord,  see  par.  23,  this  note. 
See,  post,  i  9&2  and  note  pars.  3-7. 
4.  CcrtUleate  from  clerk  tbat  an  noder- 
takliiK  OB  appeal.  In  due  form,  has  been 
properly  filed  by  appellant  Is'  imperatively 
required  by  section  953,  ante. — San  Fran- 
cisco &  N.  P.  R,  Co.  V.  Anderson,  77  Cal. 
297.  299,  19  Pac.  517. 

0.  Same — Judge  certifying  lb«t  certalB 
papers  were  oaed  on  benrlnK  ot  motloa  le 
not  proper  method  of  Identifying  such 
papers,  and  certificate  which  did  not  cer- 
tify that  affidavits  set  out  were  same  as 
those  used,  or  true  copies  of  them,  or  that 
they  were  all  that  were  used,  is  insufflclent. 
— Somers  v.  Somers,  81  Cal.  608,  613,  22  Pac. 
967. 

But  see  par,  6,  this  note. 

6.  Certificate  of  judge  that  papers  In 
transcript  were  those  used  'on  hearing  of 
motion  Is  sufficient  when  made  by  Judge 
who  heard  motion. — Schammel  v,  Schammel, 
70  Cal.  72.  73.  11. Pac.  497.  See  Pleper  V. 
Centlnela  L.  Co.,  56  Cal.  173. 

But  see  par.  5,  this  note. 

7.  Certificate  of  presiding  Judge  and  clerk 
made  after  service  and  tiling  of  notice  of 
motion  to  dismiss  appeal  will  not  supply 
defects  In  transcript  In  falling  to  contain 
proof  of  service  of  notice  of  appeal,  under- 
taking, bill  of  exceptions,  or  papers  used 
on  motion  from  order  In  which  appeal  was 
taken.— Ellis  v.  Bennet,  2  Cal.  Unrep.  302, 
3  Pac.  801. 

8.  Change  of  venue  —  Hotlon  for. — As 
amended  In  1874  construed  not  to  require 
papers  on  hearing  of  motion  for  change  of 
venue  to  be  brought  up  by  bill  of  excep- 
tions, and  hence  where  transcript  contains 
papers  used  on  hearing  below  accompanied 
by  certificate  of  Judge,  stating  what  papers 
were  used,  such  .papers  were  properly  be- 
fore appellate  court. — Pleper  v.  Centlnela 
L.  Co.,  56  Cal.  173.  174. 

0.  Conntmetion  of  section— To  apply  only 
to  ordem  whli^h  are  (henmrlveit  nppcalable 
and  does  not  relate  to  papers  used  on  hear- 
ing Which  resulted  In  Judgment,  and  hence 
papers  used  on  hearing  of  motion  to  file 


supplemental  complaint  need  not  be  authen- 
ticated by  bill  of  exceptions  on  appeal  from 
Judgment. — Glddlngs  v,  Seventy-Six  L.  &  W. 
Co.,  109  Cal.  116,  120,  41  Pac.  788. 

10.  Copy  of  order  appealed  from — By 
whom  farnlahed. — Requirement  that  appel- 
lant must  furnish  supreme  court  with  copy 
of  order  appealed  from  Indicates  that  copy 
of  such  order  must  be  furnished  by  clerk  of 
court  In  which  It  was  made,  and  not  by  clerk 
of  court  to  which  action  was  transferred  by 
such  order. — Mansfield  v.  O'Keefe,  133  Cal. 
362,  363,  65  Pac.  826. 

As  to  abaence  of  copy  mt  order  appealed 
from  preventing  consideration  of  appeal, 
see  par.  1,  this  note. 

11.  Default — Order  setting  aside, — On  ap- 
peal from  the  order  setting  aside  default, 
the  transcript  must  contain  the  bill  of  ex- 
ceptions prepared  and  signed  as  prescribed 
by  the  code. — Grazldal  v.  Bastanchure,  47 
Cal,  167. 

12.  Duty  of  appeliaat— Aa  to  geBerally. 

~Under  the  provisions  of  the  above  section 
the  appellant  lb  required  to  furnish  the 
court  with  a  copy  of  the  notice  of  appeal, 
a  copy  of  the  order  or  Judgment  appealed 
from,  and  all  papers  used  on  the  hearing  in 
the  court  below. — Patterson  v,  Rutherford. 
89  Cal.  App.  647.  179  Pac.  704. 

13.  Identlttratlon  of  papers  —  Necessity 
of. — On  appeal  from  order  changing  place 
of  trial  where  no  papers  are  Identified  as 
having  been  used  on  hearing  of  motion.  It 
will  be  presumed  that  court  exercised  Its 
power  properly. — McAulay  v.  Truckee  I.  Co., 
79  Cal.  50,  51  Pac,  434.  See  Pardy  v.  Mont- 
gomery, 77  Cal.  326,  19  Pac.  630. 

See  para.  5,  6,  this  note. 

14.  Where  papers  found  In  tran.<(crlpt 
were  not  identified  as  having  been  used  on 
hearing  In  court  below,  order  appealed  from 
must  be  affirmed. — White  v.  Longmlre,  63 
Cal.  232.  See  Baker  v.  Synder,  58  Cal.  617, 

15.  Where  transcript  contains  no  bill  of 
exceptions  or  showing  as  to  what  papers 
were  used  on  hearing  of  order  appealed 
from,  such  order  will  not  be  reviewed. — 
Ellis  V.  Bennet,  2  Cal.  Unrep.  802,  8  Pac.  801. 

Ifl.  Same  —  Dill  of  execpllOBS  only 
proper  method  of  authenticating  papers  used 
on  hearing  of  motion,  for  though  this  sec- 
tion does  not  specify  as  to  how  such  papers 
shall  be  authenticated,  such  method  Is  speci- 
fied by  above  section  and  section  649  and 
650,  ante,  and  hence  certificate  of  Judge  Is 
not  sufficient  to  Identify  such  papers. — Herr- 
llch  V.  McDonald,  80  Cal.  472,  4TS,  28  Pac. 
299:  Somers  v.  Somers,  81  Cal.  808,  609,  22 
Pac.  967. 

17.  Rule  XXXII  of  supreme  court,  requir- 
ing that  papers  or  evidence  used  on  hear- 
ing of  motion  must  be  authenticated  by  bill 

of  exceptions  when  no  other  mode  of  au- 
thentication Is  provided  by  law,  was  in- 
tended to  apply  to  those  appeals  of  which 
order  was  sought  to  be  reversed  because  of 
matters  alleged  to  be  shown  by  affidavits, 
or  evidence  used  or  taken  on  hearing  of 
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court  below,  and  does  not  apply  when  order 
appealed  from  Is  taken  on  matters  appear- 
ing on  Its  face,  and  hence  findings  of  court. 
In  settling:  account  ol  executor,  need  cot 
be  authenticated  by  bill  of  exceptions,  but 
are  part  of  Judgment- roll. — ^Ulller  v.  Lux, 
100  Cal.  609,  612,  36  Pao.  346,  639. 

18.  InJnnetloB  —  Order  dlMolvInK  Pre- 
llMlaarj  must  be  furnished  In  transcript  on 
appeal, — Klmple  v,  Conway,  69  Cal.  71,  72, 
10  Pac.  189. 

18.  Same— Appeal  from  order  revoking 
temporarr  reslralnlnsr  order  and  refusing 
injunction  Is  heard  on  papers  used  on  hear- 
ing In  court  below,  and  no  bill  of  exceptions 
Is  necessary  unless  to  Identify  such  papers. 
—Hunt  V.  Steese,  76  Cal,  620,  626.  17  Pac. 
920. 

20,  Appeal  from  order  dissolving  Induc- 
tion must  be  heard  on  papers  used  on  hear- 
ing in  court  below,  and  where  such  papers 
are  not  authenticated  by  bill  of  exceptions, 
or  other  mode  authorized  by  law,  showing 
that  they  were  used  on  such  motion,  appeal 
will  be  dismissed  and  appellant  will  not  be 
allowed  to  bring  up  all  papers  on  file  in 
court  below. — Spreckels  v.  Spreckels,  114 
Cal.  60,  62,  45  Pac.  1022. 

21.  Rctara  of  aale — Uaed  ob  kearing  of 

motion  to  confirm  sale  must  be  included  In 
record,  or  order  confirming  sale  will  not  be 
reviewed. — Estate  of  Robinson,  142  Cal.  1S2, 
167.  76  Pac.  777. 

2C.    Statement  oa  motlom  for  new  trial 

can  be  used  on  another*  appeal  only  when 


such  appeal  Is  from  flnal  Judgment,  and 
hence  can  not  be  used  on  appeal  from  order 
settling  account  of  executor,  —  Estate  ol 
Franklin,  133  Cal.  684,  &S8,  66  Pac.  1081. 

za.  SalBcleBer  of  aBtkcBtleatloB  of  rec- 
ord.— An  appeal  from  an  order  made  upon 
proceedings  had  supplementary  to  execu- 
tion the  record  is  sufficiently  authenticated 
under  the  provisions  of  the  above  section 
and  section  953,  post,  where  the  papers  are 
evidence  used  on  the  hearing  appeared  in 
the  form  of  affidavits  and  written  orders, 
and  were  stipulated  by  counsel  to  be  correct 
copies. — Pioneer  Invest.  &  T.  Co.  v.  Muncey, 
33  Cal.  App.  740.  160  Pac.  S91. 

Aa  to  BUtkeBtlcatioB  of  papers  oa  appeal* 
see,  post,  i  962,  note  pars.  1-3. 

Aa  to  certlfleatlOB  of  record,  see  pars.  3-7, 
this  note. 

34.  SapplemeBtary  proceedlBga.  —  Con- 
strued not  to  require  findings  in  supplemen- 
tary proceedings  to  be  brought  up  by  bill 
of  exceptions.. — Lyons  v.  Marcher.  119  Cal. 
382,  383,  61  Pac.  669. 

ZS.  Undertaking  on  appeal  should  not  be 
embodied  In  transcript. — San  Francisco  ft 
N,  P.  R.  Co.  v,  Anderson,  77  Cal.  297,  298,  19 
Pac.  517. 

'M,    Writ  of  assistance— Cop 7  of  motloH 

for  and  natlee  of  motion  for  order  to  show 
cause  why  such  writ  should  not  be  Issued, 
should  be  included  in  transcript  on  appeal 
from  such  order,  so  as  to  shew  that  appel- 
lants were  parties  to  motion. — Miller  v. 
Bate,  66  Cal.  136,  186. 


§  952.   WHAT  PAPERS  TO  BE  USED  ON  AN  APPEAL  FROM  AN  ORDER 

ORANTING  A  NEW  TRIAL.   On  appeal  from  an  order  granting  a  new  trial 

the  appellant  must  furnish  the  court  with  a  copy  of  the  notice  of  appeal,  of  the 

order  appealed  from,  the  judgment-roll  and  any  bill  of  exceptions  prepared 

and  settled  as  provided  in  section  six  hundred  fifty  of  this  code  subseqneatly 

to  the  order  granting  the  motion. 

History:  Enacted  March  11,  1872;  ameodment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  339;  by  Code  Commission,  Act  March  8, 
1901.  Stats,  and  Amdts.  1900-1,  p.  174,  held  unconstitutional,  see  his- 
tory, i  6  ante;  amendment  approved  April  24,  1915,  Stats,  and  Amdts. 
1916,  p.  205.   In  effect  August  8.  1915. 


PAPERS  TO  BE  USED  ON  APPEAL  FKOM 
OBDER  DENYING  NEW  TRIAL. 


1-  3.  Authentication  —  Aflidavits    used  on 
hearing  of  motion  for  new  triaL 

4.  Bill  of  exceptions  —  Is  method  of 
authentication. 

6.  Certification  of  transcript. 

6,  7.  Judgment-roll  must  be  in  transcript. 

8.  Notice  of  intention  to  move  for  new 
trial — Formerly  no  part  of  record 
on  appeal. 

9, 10.  Same  —  Notice  of  intention — Present 
practice — Must  be  included  in  bill 
of  exceptions. 

11.  Order  denying  motion  for  new  trial. 


12- 14.  Statement  or  bill  of  exceptions. 
15.  Undertaking  on  appeal. 

See  notes  appended  under  repealed  sec- 
tions 661  and  936,  ante. 

1.  Amhenttcatlon  —  Affldavit*  naed  on 
liearins  of  motion  tor  new  trial  must  be  In- 
corporated in  bill  of  exceptions  under  Rule 
XXIX  supreme  court,  hence  certificate  of 
Judffe  authenticatincT  certain  affidavits  as 
having  been  used  on  hearing  of  motion, 
without  showing  that  these  were  all  papers 
used  at  hearing,  la  InsuRlcient. — Melde  v. 
Reynolds  120  Cal.  'JSi.  236,  52  Pac.  491. 

As  to  aolhentleallon  of  record  on  appeal, 

see,  ante,  jj  951.  nute  pur.  23. 

An  to  eerliflfatlon  of  papers  on  appeal,  see, 
ante,  9  951.  note  pars.  3-7. 
231S 
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2.  Affidavits  used  on  motion  for  new  trial 
can  nlit  be  considered  on  appeal  from  order 
made  on  such  motion  unless  they  are  Incor- 
porated In  bill  of  exceptions. — Skinner  v. 
Horn,  144  Cal.  278.  279.  77  Pac.  904.  See 
Cahlll  V.  Baird.  138  Cal.  691.  72  Pac.  342. 

3.  Construed  to  make  duty  of  appellant 
to  bring  up  not  only  judgment-roll  and  bill 
of  exceptions  or  statement  on  motion  for 
new  trial,  but  also  such  affidavits  as  may 
have  been  uned  on  hearing,  properly  authen- 
ticated In  bin  of  exceptions,  and  in  absence 
of  such  showing  it  will  be  conclusively  pre- 
sumed that  motion  was  In  part  baaed  on 
some  ground  on  which  affidavits  could  be 
used,  that  affidavits  were  in  fact  used  on 
hearing,  and  were  sufficient  to  justify  court 
In'  making  order  appealed  from. — Skinner 
V.  Horn,  144  Cal.  278.  280,  77  Pac.  904. 

4.  Bill  of  exceptioa*— la  melhod  of  an- 
thentleatiOB. — Papers  used  on  hearing  of 
motion  for  new  trial  must  be  authenticated 
by  bill  of  exceptions  under  Rule  XXIX  su- 
preme court,  and  hence  certifTcate  of  judge 
that  certain  papers  annexed  to  such  certifi- 
cate were  used,  and  that  no  other  papers 
were  used  by  attorney  on  behalf  of  motion, 
does  not  entitle  appellant  to  be  heard  on  ap- 
peal from  order  denying  motion  to  vacate 
and  set  aside  Judgment,  order  denying  new 
trial,  and  stay  of  execution. — Ramabottom 
V.  Fitzgerald.  128  Cal.  75.  76.  60  Pac.  522. 

See,  ante,  S  961  and  note  pars.  4-7. 

B.  Cert iflcDt Ion  of  trRntierlpt. — Clerk  of 
court  is  not  authorized  to  certify  or  deter- 
mine what  papers  were  used  on  hearing  of 
motion  for  new  trial,  and  his  certificate  is 
of  no  effect— ^elde  v.  Reynolds,  120  Cal. 
284.  237,  6X  Pac.  til. 

See,  post,  I  SSI  and  note  para.  6-10. 

«,    JDdKmeat-TOll  mumt  be  Ih  tvnaiicript 

on  appeal  from  order  denying  new  trial,  and 
where  flnal  Judgment  is  not  embodied  In 
Judgment-roll  appeal  will  be  dismissed,  un> 
less  auch  Judgment  be  furnished. — Kimple 
V.  Conwajr.  69  Cal.  71,  7S,  10  Fac.  189. 

7.  Appeal  will  not  be  dismissed  for  fail- 
ure of  transcript  to  Include  judgment-roll, 
where  before  hearing  of  motion  such  judg- 
ment-roll is  supplied. — Richardson  v.  City 
of  Gureka,  92  Cal.  64.  65,  28  Pac.  102.  See 
Paige  V.  Roedlng.  89  Cal.  69.  26  Pac.  787. 

H.  Notlee  of  intention  to  move  for  new 
Irlal— Formerlr  no  part  of  record  on  ap- 
peal.— The  notice  of  Intention  to  move  for 


new  trial  la  no  part  of  record  on  appeal. — 
Hook  V.  Hall,  68  Cal.  22,  23.  8  Pac.  596;  Pico 
V.  Cohn.  78  Cal.  384,  385,  20  Pac.  706;  Rich- 
ardson V.  Eureka.  92  Cal.  64,  28  Fac.  102. 

Au  to  notice  of  intention  to  move  for  new 
trlnl  ne  part  of  record,  see,  ante;  S  661  and 

note. 

8.  Same  —  Notice  of  Intention  —  Prevent 
practice— Hunt  be  Indnded  In  bill  of  execp- 
llons, — A  copy  of  the  notice  of  intention, 
though  incorporated  in  the  transcript  is 
not  a  part  of  the  judgment -roll,  and  unless 
it  is  included  in  a  bill  of  exceptions  can  not 
be  considered  on  appeal. — Cormond  v.  United 
Railroads.  41  Cal.  App.  683,  183  Pac.  218. 

JO.  Where  the  notice  did  not  appear  in  a 
bill  of  exceptions  neither  the  stipulation  of 
the  parties  to  the  correctness  of  the  tran- 
script nor  the  certificate  of  the  clerk  that 
the  papers  in  the  transcript  are  true  copies 
of  the  originals  can  supply  what  the  law 
requires  should  be  made  to  appear  In  the 
bill  of  exceptions,  —  Cormond  v.  United 
Railroads,  41  Cal.  App.  683,  183  Fac.  218. 

11.  Ofder  dearlvw  notloM  for  new  trial 
Is  part  of  record,  and  where  It  recites  that 
motion  was  made  on  grounds  set  forth  in 
defendant's  notice  of  motion.  It  sufficiently 
shows  that  notice  was  given.  It  is  not  nec- 
essary that  notice  should  be  fornially  set 
out.— Randall  v.  Duff.  79  Cal.  115,  122,  3 
L.  R.  A.  754.  19  Pac.  B32.  21  Pac.  610. 

12.  Statement    or   bill    of   exeeptlonv  as 

used  on  hearing  of  motion  for  new  trial  In 
court  below,  must  be  brought  up  to  appel- 
late court  by  transcript  on  appeal  from 
order  granting  or  refusing  new  trial,  and 
hence  where  transcript  is  in  such  Imperfect 
condition  that  it  has  to  be  disregarded,  there 
Is  no  record  on  which  appellant  Is  entitled 
to  be  heard. — Thompson  v.  Patterson,  54  Cal. 
542.  647. 

13.  Where  record  on  appeal  from  order 
denying  new  trial  contains  no  bill  of  excep- 
tions appellate  court  can  not  review  error. 
~Perelra  v.  City  Sav.  Bank,  128  Cal.  45,  46. 
47.  60  Pac.  624. 

14.  Where  no  statement  or  bill  ot  excep- 
tions to  be  used  on  motion  for  new  trial  was 

settled  by  court,  order  denying  motion  must 
be  affirmed. — Machado  v.  Xlnnay,  136  Cal. 
354.  355,  67  Pac.  331. 

IK.  Undertaking  on  appeal  should  not  be 
embodied  in  transcript. — San  Francisco  & 
N.  P.  R.  Co.  V.  Anderson.  77  Cal.  297.  298,  19 
Pac.  617. 


§  953.  COPIES,  HOW  CERTIFIED.  The  copies  provided  for  in  the  last 
three  set-tioiis  must  be  certified  to  be  correct  by  the  clerk  or  the  attorneys.  If 
it  appear  that  there  is  any  paper  or  record  in  the  custody  of  the  clerk  of  the 
trial  court  which  was  before  the  trial  court  but  which  is  not  included  in  the 
record  on  appeal,  and  an  examination  of  such  paper  or  record  will  assist  in  a 
determination  of  the  appeal  on  its  merits,  the  court  in  which  the  appeal  is 
pending  may,  on  motion  of  either  party,  or  on  its  own  motion,  require  the  pro- 
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duction  of  a  certified  copy  of  such  paper  or  record,  and  the  same  shall  there- 
upon be  deemed  a  part  of  the  record  on  appeal. 

History:  Enacted  March  11,  1872,  founded  upon  S  346  Practice  Act 
as  amoided  1SS4  (Stats.  1864,  p.  84) ;  amendment  approved  March  24, 
1874,  Code  Amdta.  1873-4,  p.  339;  May  6,  1919,  Stats,  and  Amdts.  1919, 
p.  290;  May  29.  1921,  Stats,  and  Amdts.  19;fl,  p.  194.  In  effect  July  29, 
1921. 


COPIES— CERTIFICATION  OP. 

1.  Affidavit  of  appellant  or  clerk — Can  not 
be  Bobatituted  for  certificate. 

8.  Appeal  by  new  and  altematiTe  method 
— As  to  rehearing  to  present  evidence 
not  printed  in  brief. 

3.  Same  —  Evidence  —  Duty  to  print  in 

brief. 

4.  Authority  of  clerk — Limited  to  certify 

correctness  of  copies  of  papers. 

5.  Certificate  to  transcript — In  generaL 

6.  Same — Sufficiency  of. 

7.  Same — Same — Filing  new  transcript 

8.  Same — Same — Informal  certificate. 

9.  Same  —  Same  —  Where  certificate  to 

transcript  aaya  nothing  as  to  any  biU 
of  exceptions. 
10.  Same  —  Whether   alleged  documents 
when  certified  will  constitute  tran- 
script. 

11, 12.  Certificate  to  undertaking. 

13.  Same — Amended  certificate. 

14.  Same — Concluaiveneas. 

15-  21.  Same  —  Sufficiency  —  Certificate  that 

transcript  is  correct. 
22,  23.  Same— Time  of  filing. 

24.  Stipulation  of  correctness  of  transcript. 
See,  ante.  9  938  and  note. 
1.    ASdavlt  of  nppcUaat  or  elerl^-GaB 
not  be  BiibMtniitcd  tow  ccrtMeate  provided 
for  In  this  section. — ^Winder  v.  Hendrlok,  64 
Cal.  27S-277. 

3.  Avpcal  br  aew  and  alterutlvc  method 
—Am  to  reheniBB  to  preavot  evldcMce  aot 
printed  In  brief. — In  the  case  of  an  appeal 
by  the  new  and  alternative  method,  as  pre- 
scribed fn  the  above  section  and  the  fol- 
lowing sections  to  and  including  section 
953c,  post,  a  rehearing  on  appeal  can  not  be 
granted  for  the  purpose  of  enabling  either 
party  to  present  to  the  conrt  evidence  not 
printed  In  his  brief,  on  the  submission  of 
what  In  fact  constitutes  a  new  record  on 
appeal;  either  party  is  required  by  the  sec- 
tions above  referred  to,  to  print  In  his  brief 
such  portions  of  the  record  as  he  desires  to 
call  to  the  attention  of  the  court,  and  on 
failure  to  exercise  this  right  and  duty  by  a 
nubmlsslon  without  complying  therewith, 
another  hearing  thereof  upon  other  evi- 
dence than  that  first  presented  at  the  hear- 
ing fn  the  appellate  court,  can  not  he 
granted. — Peterkin  V.  Randolph  Marketing 
Co.,  —  Cal.  App.  — ,  191  Pac.  847. 

S.  8mm  —  Evidence  —  Doty  to  print  In 
brief. — In  an  appeal  under  the  new  and  al- 


ternative method.  It  la  not  a  compliance 
with  the  requirements  of  the  statute  for 
an  appellant  to  print  In  his  opening  brief, 
or  In  the  supplement  thereto,  only  the  tes- 
timony In  the  case  favorable  to  his  con- 
tentions; the  regulation  requires  all  the 
evidence,  material  to  the  point  made  on  the 
appeal  shall  be  printed  In  order  that  the 
court  may  consider  Its  weight  and  sufH- 
clency,  and  any  conflict  presented  therein, 
and  where  the  court  Is  not  thus  prepared, 
the  appellate  court  can  not  Intelligently 
pass  upon  the  appeal  on  its  merits  without 
.  Imposing  on  counsel  a  further  presenta- 
tion of  the  record,  or  assuming  the  vexa- 
tious burden  of  an  examination  of  the 
typewritten  transcript,  which  the  court  is 
not  required  to  do. — Eddy  v.  Stowe.  43  Cal. 
App.  789.  185  Pac.  1024,  following  the  doc- 
trine in  Marcuccl  v,  Vowlnckel,  164  CaL  693, 
ISO  Pac.  430:  Pasadena  Realty  Co.  v.  Clune, 
34  Cal.  App.  33,  34,  166  Pac.  1027. 

d.  Anthorlty  of  clerk— Limited  to  certify 
eorrectneaa  of  coplea  of  papers  designated 
In  previous  sections  as  forming  record  on 
appeal,  and  he  Is  not  authorized  by  law  to 
certify  that  certain  papers  have  been  used 
on  hearing  of  motion  for  new  trial. — Melde 
V.  Reynolds,  120  Cal.  234,  287,  52  Pac.  491. 

S.    Certlflcate   to  tran«erlpt — In  general. 

— Transcript  which  was  not  certified  by 
clerk  of  court  or  attorneys,  as  provided  In 
this  section,  can  not  be  considered  on  ap- 
peal.—Bills  V.  Bennet.  2  Cal.  Unrep.  302,  3 
Pac.  801. 

See,  ante,  {  952  and  note  par.  6. 

As  to  order  forbidding  clerk  to  certify 
correctness  of  transcript,  see,  ante,  f  946 
and  note. 

«.  Same — Snfllclency  of. — Certlflcate  that 
record  contains  complete  copies  of  record 
and  documents  on  flle,  and  among  others  of 
last  hill  of  exceptions,  "Including  order  re- 
fusing new  trial,"  is  sufflcient  to  make  such 
order  part  of  record  where  second  bill  of 
exceptions  recites  hearing  of  motion,  and 
then  states  "court  having  heard  argument 
of  counsel  and  being  fully  advised,  doth 
order  that  such  motion  be  and  same  is 
hereby  denied." — Hagman  v.  Williams.  8S 
Cal.  146,  149,  25  Pac.  1111. 

T.  Same — Same — Piling    new  transcript. 

— Motion  to  dlamiss  appeal  because  tran- 
script was  not  properly  authenticated,  will 
be  denied,  where  at  hearing  of  motion  ap- 
pellant presented  another  copy  of  tran- 
script properly  authenticated  by  certlflcate, 
and  asked  leave  to  flle  same. — Swortflguer 
V.  White,  137  Cal.  S91,  70  Pac.  114. 
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transcript,  ia  not  ground  for  dismissal 
where  appellant  furnished  proper  certificate 
at  hearing  of  motion. — Hellings  v.  Duval, 
119  Cal.  199,  200,  51  Pac.  885. 

9.  Save  —  Same  —  Where  ceMtflrate  to 
traniicrlpt  aaj-M  nothtoB  an  to  any  bill  of  »- 
ceptlona.  purported  bill  of  exceptiona  can 
not  be  considered. — Pereira  v.  Ci  ty  Sav, 
Bank,  128  Cal.  46,  44,  47,  60  Pac.  624.  • 

10.  Saate  —  Whether  allesed  docameata 
vrhen  certltled  will  con«tltnte  tranacrlpt  on 

appeal  Is  question  which  clerk  of  court  can 
not  determine.  It  la  his  duty  to  certify 
correctness  of  documents,  if  they  are  cor- 
rect copies,  and  transmit  same  to  this  court, 
and  hence  on  his  refusal,  order  will  be 
granted  compelllns  hfm  to  certify  correct- 
ness of  such  documents. — People  v.  Center, 
54  Cal.  23S. 

Aa  to  eertMeatc  aa  to  what  papers  were 
aaed  on  hearliw  9'  MOtfeaa,  see,  ante,  S$  961, 
962  and  notes. 

11.  Ccrtlflcate  to  nndertaklng. — In  ab- 
sence of  certificate  by  clerk  that  under- 
taking on  appeal  I«  In  due  form,  or  of  any 
copy  of  undertaking  certified  by  that  offi- 
cer, it  will  be  assumed  that  Instrument  on 
file  was  not  In  due  form. — ^Winder  V.  Hen- 
drlck,  64  Cal.  276-277. 

12.  Transcript  must  show  that  an  under- 
taking has  been  filed  in  time. — Pacific  Hut. 
U  Ins.  Co.  V.  Bdgar,  182  Cal.  197,  198,  64 
Pac.  280. 

IS,  Saaio— Amended  eertlllcate  that  un- 
dertaking on  appeal  In  due  form  has  been 
properly  filed,  may  be  allowed  to  be  filed 
under  Rule  XIII  supreme  court, — Swasey  v. 
Adair,  88  Cal.  136,  137,  23  Pac.  284. 

14.  Same— ConelnalTeneas. — Certificate  of 
clerk  that  undertaking  on  appeal  in  due 
form  has  been  properly  filed  is  not  conclu- 
sive, but  court  may  so  behind  certificate 
and  determine  whether  undertaking  is 
BufTlcient  to  confer  Jurisdiction. — Duncan 
V.  Times-Mirror  Co.,  109  Cal.  602,  606,  42 
Pac.  147. 

15.  Same  —  SnlBeleney  —  Certificate  that 
tranacrlpt  la  correct  Is  not  sufficient  certi- 
ficate that  undertaking  on  appeal  Is  In  due 
form  and  has  been  properly  filed,  though 
undertaking  ie  in  transcript  and  from  Us 
Indorsements  appears  In  proper  form. — San 
Francisco  &  N.  P.  R.  Co.  v.  Anderson,  77 
Cal.  897,  298,  19  Pac.  617;  Jones  v.  Iverson, 
3  Cal.  Unrep.  707,  81  Pac.  626;  Shay  V.  Chi- 
cago C.  Co.,  Ill  Cal.  649,  662,  44  Pac.  237. 


16.  Copy  of  undertaking  on  appeal  certi- 
fied by  county  clerk  to  be  correct,  from  In- 
dorsements on  which  It  appears  that  under- 
taking in  due  form  was  properly  filed,  does 
not  satisfy  requirements  of  section. — Swa- 
sey V.  Adair,  83  Cal.  136,  137,  23  Pac.  284. 

17.  Certificate  "that  good  and  sufllcient 
undertaking  on  appeal  in  due  form  of  law 
has  been  executed  and  Is  now  on  file  In  said 
action  in  my  otHoe,"  Is  not  sufficient  certi- 
ficate by  clerk  as  to  such  undertaking. — 
Watson  V.  Cornell,  62  Cal.  644. 

18.  Certificate  of  clerk  that  a  "good  and 
sufficient  undertaking  on  appeal  was  prop- 
erly filed  herein"  complies  with  require- 
ments of  section,  and  Is  prima  facie  suffi- 
cient.— Downing  V.  Rademacher,  136  Cal. 
67S,  676,  69  Pac.  416.  See  Meeker  v.  HoflTer, 
67  Cal.  140. 

19.  Certificate  of  clerk  that  "sufficient 
undertaking  on  appeal  In  due  form  of  law 
was  properly  filed  therein"  sufficiently  com- 
plies with  section. — Meeker  v.  Hotter,  S7 
Cal.  140.  141. 

20.  Certificate  that  "undertaking  In  due 
form  of  law  Is  on  file  In  my  office"  is  Insuffi- 
cient certificate  to  show  that  undertaking 
on  appeal  has  been  filed,  or  that  it  was 
properly  filed. — Pacific  Hut.  L.  Ins.  Co,  t. 
Edgar,  132  Cal.  197,  198,  64  Pac.  860. 

21.  Certificate  of  clerk  that  "undertaking 
on  appeal  was  properly  filed  in  his  office"  is 
insufficient  In  failing  to  recite  that  under- 
taking on  appeal  was  In  due  form — expres- 
sion "properly  filed"  not  being  equivalent 
or  Intended  to  Include  "in  due  form." — 
Winder  v.  Hendrick.  54  Cal.  275-277. 

22.  Same — Time  at  flltng' — Where  on  mo- 
tion to  dismiss  certificate  by  clerk  was 
filed,  showing  that  undertaking  on  appeal 
in  due  form  had  been  filed,  which  was  not 
objected  to  for  insufficiency,  appeal  will  not. 
be  dismissed,  though  at  time  motion  was 
made  no  such  certificate  was  on  file. — Shay 
V.  Chicago  C.  Co.,  Ill  Cal.  649i  662,  44  Pao. 
287.  See  Warren  v.  Hopkins,  110  CaL  666, 
42  Pac  986. 

23.  Where  transcript  does  not  contain 
copy  of  undertaking  on  appeal,  and  certifi- 
cate of  clerk,  so  far  as  it  relates  to  such 
undertaking,  does  not  conform  to  this  sec- 
tion and  will  be  dismissed. — Wataon  v. 
Cornell,  52  Cal.  644. 

24.  Stlpnlation  ot  correctacss  of  traa- 
•cript  seems  to  obviate  necessity  of  certifi- 
cate by  clerk,  and  does  not  prevent  re- 
spondent from  denying  sufficiency  of  state- 
ment.— Leonard  v.  Shaw,  114  Cal.  69,  72,  4S 
Pac.  1012. 


§  953a.  PREPARATION  OP  PAPERS  ON  APPEAL,  NOTICE  TO  COUNTY 
CLERK.  Any  person  desiring  to  appeal  from  any  judgment,  order  or  decree  of 
the  superior  court  to  the  supreme  court  or  any  of  the  district  courts  of  appeal, 
may,  in  lieu  of  preparing  and  settling  a  bill  of  exceptions  pursuant  to  the 
provisions  of  section  six  hundred  and  fifty  of  this  code,  or  for  the  ptirpose  of 
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presenting  a  record  on  appeal  fro  many  appealable  judgment  or  order,  or  for 
the  purpose  of  having  reviewed  any  matter  or  order  reviewable  on  appeal  from 
final  judgment,  file  with  the  clerk  of  the  court  from  whose  judgment,  order 
or  decree  said  appeal  is  taken,  or  to  be  taken,  a  notice  stating  that  he  desires  or 
intends  to  appeal,  or  has  appealed  therefrom,  and  requesting  that  a  transcript 
of  the  testimony  offered  or  taken,  evidence  offered  or  received,  and  all  rulings. 
Instructions,  acts  or  statements  of  the  court,  also  all  objections  or  exceptions  0£ 
uounsel,  and  all  matters  to  which  the  same  relate,  be  made  up  and  prepared. 
Said  notice  must  be  filed  within  ten  days  after  notice  of  entry  of  the  judgment, 
drder  or  decree,  or  if  a  proceeding  on  motion  for  new  trial  be  pending,  within 
ten  days  after  notice  of  decision  denying  said  motion,  or  of  other  termination 
ihereof. 

[Phonographic  report  of  trial.]  Upon  receiving  said  notice,  it  shall  be  the 
iuty  of  the  court  to  require  the  stenographic  reporter  thereof  to  transcribe 
lully  and  completely  the  phonographic  report  of  the  trial.  The  stenographic 
reporter  shall,  within  twenty  days  after  said  notice  has  been  filed  with  the 
clerk,  prepare  a  transcript  of  the  phonographic  report  of  the  trial  including 
therein  copies  of  all  writings  offered  or  received  in  evidence  and  all  6ther 
matters  and  things  required  by  the  notice  above  referred  to  to  be  therein  con- 
tained, and  shall  file  the  same  with  the  clerk  of  said  court  upon  the  same  being 
filed ;  it  shall  be  the  duty  of  the  clerk  forthwith  to  give  the  attorneys  appear- 
ing in  said  cause  notice  that  said  transcript  has  been  filed,  and  that  within  five 
days  after  the  receipt  of  said  notice  the  same  will  be  presented  to  the  judge  for 
approval. 

[Transcript  preseiated  to  judge.]  At  the  time  specified  in  the  notice  of  the 
clerk  to  the  attorneys  said  transcript  shall  be  presented  to  the  judge  for  his 
approval,  and  the  judge  shall  examine  the  same  and  see  that  the  same  is  a  full, 
true  and  fair  transcript  of  the  proceedings  had  at  the  trial,  the  testimony 
offered  or  taken,  evidence  offered  or  received,  instructions,  acts  or  statements 
of  the  court,  also  all  objections  and  exceptions  of  counsel  and  matters  to  which 
the  same  relate.  The  judge  shall  thereupon  certify  to  the  truth  and  correct- 
ness of  said  transcript  and  the  same  shall,  when  so  settled  and  allowed,  be 
and  become  a  portion  of  the  judgment-roU  and  may  be  considered  on  appeal  in 
lieu  of  the  bill  of  exceptions  now  provided  for  by  law. 

[Additional  matters  in  transcript.]  If  the  judgment,  order  or  decree  appealed 
from  be  not  included  in  a  judgment-roll,  the  party  desiring  to  appeal  shall  on 
the  filing  of  said  notice  specify  therein  such  of  the  pleadings,  papers,  records 
and  files  in  said  cause  as  he  desires  to  have  incorporated  in  said  transcript  in 
addition  to  the  matters  hereinbefore  required  and  the  same  shall  be  included. 

[BeqNmdents  may  require  additions.]  The  respondents  on  said  appeal  may 
at  the  time  said  transcript  is  presented  for  settlement  and  allowance,  require 
the  insertion  therein  of  such  other  papers,  files,  documents,  records  and  pro- 
ceedings of  said  cause  as  they  tiien  desire  to  have  incorporated  therein,  and  the 
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said  papers,  files,  documents,  records  and  proceedings  shall  when  so  incorpo- 
rated be  deemed  fully  authentic  for  use  on  said  appeal.  The  parties  may  by 
stipttlation  omit  any  matters  from  said  record  which  they  desire  to  so  omit. 

History:  Enactment  approved  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  750.  Kerr's  Stats,  and  Amdts.  1906-7,  p.  471;  amendment  ap- 
proved April  24,  191S,  Stats,  and  Amdts.  1916,  p.  206.  In  effect 
August  8,  191S. 


PBBPARATION  OF  PAPERS  ON  APPEAL 
—NOTICE  TO  COUNTY  CLERK. 

1.  Action  for  damages  for  a  malicious 

assault  —  Appeal  under  provisions 
of  above  section — Presumptions. 

2.  Action  to  recover  for  breach  of  war- 

ranty —  Review  of  instructions  — 
Sufficiency  of  record. 

3.  Action  to  set  aside  decree  of  fore- 

closure— Appeal  from  judgment — • 
Insufficient  record. 

4.  Appeal    hy    new    and  alternative 

method  —  Record  on  appeal  — 
Authentication. 

6.  Same  —  Same  —  Same  —  Absence  of 
certificate  of  trial  judge. 
8,  7.  Same  —  Same  —  Motion  to  dismiss — 
Filing    typewritten    transcript  — 
Efifect  of. 

8.  Same — Same — Request  for  transcript 

— Does  not  include  what. 

9.  Same  —  Same  —  Typewritten  tran- 

script— Bill  of  exceptions  not  pro- 
vided for. 

10.  Appeal  from  order  —  Record  on  — 

Authentication  of  papers. 

11.  Appeal  from  order  made  after  final 

judgment  —  Certificate   of  jodge, 
not  clerk  required. 
12-28.  Assignment    and    specification  of 
error — In  general. 
24,  Bill  of  exceptions — Undertaking  on 
appeal, 

25,  26,  Construction  of  section — As  to  pur- 
pose of  act. 

27-  30.  Same — Course  of  appellant  who  does 
not  follow  section. 
31.  Same  —  Mandatory  as  to  notice  to 
clerk. 

82.  Delay  in  notice  for  transcript — Dis- 
missal not  entered — Where  relief 
granted  by  trial  court. 

33.  Same — Relief  for. 
34,35.  Denial  of  motion  for  new  trial — 
Notice  of — Presence  in  court  suffi- 
cient. 

36.  Same  —  Same  —  Failure   to   file  — 

Proper  refusal  to  certify  tran- 
script. 

37.  Filing  reqnest  for  transcript — Time 

for — Date  of  notice  of  entry  of 
judgment. 

88,  Homestead  —  Finding  of  abandon- 
ment— Transcript  on  appeal. 

39.  Improperly  prepared  transcript  — 
Proper  practice  to  affirm. 
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40.  Lisufficient  certificate — As  to  effect 

of. 

41.  Same — Presumption. 

42.  Insufficient  leeoid  —  Briefs  —  State- 

ment of  cause. 

48.  Judgment-roll  —  Printing  —  ^Vp*- 
written  record. 

44.  Notice  of  appeal — As  to  what  con- 
stitutes a  sufiicieut. 

.  Same — Annulment  of  marriage. 

46.  Same  —  Proceedings  on  motion  for 
new  trial — Notice  of  termination 
of  such  proceedings. 

47-  50.  Same — Service  of  notice. 

61-68.  Notice  of  entry  of  judgment — Writ- 
ten notice  not  necessary, 

64.  Notice  of  presentation  for  certifica- 

tion of  transcript  by  mail, 

65.  Notice  to  clerk  demanding  transcript 

— As  to  time  of  filing. 

66.  Same — A  jurisdictional  prerequisite. 

67.  Same — Failure  to  serve  notice. 

58-  60.  Same  —  Giving    within  prescribed 

time — Mandatory. 
61,  62.  Same — Insufficiency  of. 

63.  Same— Relief  from  default. 

64,  Order  denying  motion  for  new  trial 

— How  brought  up  on  appeal. 

65.  Same  —  Newly  discovered  evidence — 
■   Sufficiency  of  record. 

66,  Preparation  of  transcript — Certifica- 

tion— Cure  of  omission  of  order 
for  preparation. 

67.  Same — Code  provisions  not  jurisdic- 

tional. 

68.  Same — Prom  minutes  of  judge — In 

sufficient  record. 

69,  Same — Same — Insufficient  as  bill  of 

exceptions. 

70,  Same — Mandate  to  trial  judge. 
71,72.  Same  — Notice  to  clerk  within  ten 

days. 

73.  Printed   transcript  —  Provisioiu  of 

sections  963a  and  963o-^ot  ap- 
plicable. 

74.  Record  on  appeal— As  to  how  made 

up. 

75.  Same  —  Authentication  of  affidavits 

— Necessity  of. 

76.  Same — ^Bringing  up  evidence. 

77.  Same— Defects  in— Effect  of. 

78.  Same  — Same  — Presumption  on  a»- 

peaL 
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79.  Same — Failure  to  print  portions  of 

record  in  briefs. 

80.  Same — Inaafficie'ney  of  brief. 

81.  Same — Printing  of  in  briefs. 

62.  Same  —  Sufficiency  of  —  Appeal  not 
dismissed,  when. 

83.  Same — ^Unauthenticated  allidaTits. 

84.  Beporter's  transcript — As  to  taking 

place  of  bill  of  exceptions — Re- 
view of  eridence. 

85.  Same — MandamuB  to  compel  to  pre- 

pare tranaeript, 

86.  Same — New  trial  refused — Beport  of 

testimony  lost — Beversal  on  appeal. 
87-92.  Transcript  on  appeal — As  to  what 
may  be  included  in. 
9S- 102.  Same  —  Authentication  or  certifica- 
tion. 

108.  Same — Commencement  to  run  of  time 
for  filing. 

104.  Same — Judge's  certificate  to  be  at- 

tached to. 

105.  Same — Mandamus  to  compel  judge  to 

allow  and  certify. 

106.  Same — Sufficiency  of. 

107- 109.  Same — Time  for  serving  and  filing 
transcript. 

110.  Time  for  making  demand  for  record 

—  Termination  of  new  trial  pro- 
ceedings— Notice  of  decision — *  *  Or 
other  termination." 

111.  Time  of  appeal — Actual  notice  of  de- 

cision—Written  notice  not  essen- 
tial. 

112.  Same — Same— -Minute-order  denying 

new  trial. 

118-115.  f^pewritten  record  —  Where  unau- 
thorized. 

As  to  Independent  ekaracter  of  aecHoU 
of  the  eodr.  see,  ante,  S  941b,  note  par.  4. 

As  to  right  of  ■ppelloBt  toklnir  appeal  br 
tbc  new  and  altrrnative  metkod  to  prepare 
tniBoerlpt  nnder  the  provlal«na  of  aeetion 
950^  ante,  Inatcad  of  vndcr  the  provlaloM 
of  the  above  seetlen*  without  affectlnv  the 
validity  of  hli  appeal,  tee,  ante,  S  940,  note 
pars.  62-fi7. 

1,  Action  t&r  damacea  for  a  mallcloos 
aaaanlt— Appeal  under  proviatonH  of  above 
■ectlon— Preemption. — In  the  case  of  an 
action  prosecuted  for  damaRes  resulting 
from  a  malicious  assault.  It  being  claimed 
by  plaintiff  that  a  sore  upon  the  foot  was 
the  approximate  result  of  the  alleged  as- 
sault and  the  testimony  given  at  the  trial 
was  evenly-  balanced  upon  the  question,  the 
physician  attending  the  plaintiff  having 
testified  that  although  the  plalntlflf  became 
sicit  and  disabled  It  was  not  at  all  clear 
that  such  sicliness  or  disability  wb.s  caused 
by  or  resulted  from  the  alleged  assault  or 
that  the  Infected  sore  on  one  of  her  feet 
was  attributed  to  such  assault  and  that  she 
(lid  not  complain  of  the  Injury  to  the  foot 


until  some  time  after  the  assault:  the  ques- 
tion aa  to  what  caused  the  Injury  was  one 
for  determination  by  the  trial  court,  and 
that  court  had  power  under  the  facte  to 
determine  that  the  condition  of  the  foot 
was  not  caused  by  the  Injury  received  In 
the  assault  complained  of;  and  on  an  appeal 
from  a  Judgment  awarding  damages,  taken 
under  the  provisions  of  the  above  section, 
in  support  of  the  Judgment  the  appellate 
court  will  assume  that  the  trial  court  did 
determine  that  the  Injury  to  the  foot  was 
not  caused  by  the  assault;  there  being 
nothing  in  the  record  tending  In  the  least 
to  show  that  the  trial  court  abused  its  dis- 
cretion, the  Judgment  of  the  trial  court 
will  be  affirmed  and  the  appeal  dismissed. 
— Kimball  V.  Swenson,  —  Cal.  App.  — ,  196 
Pao.  781. 

3.  Action  to  recover  for  breaek  of  war- 
ranty—Review  of  InatrnetlonN— -Snfllclcner 
of  record. — On  an  appeal  from  a  Judgment 
in  an  action  to  recover  damages  for  a 
breach  of  warranty,  taken  under  the  new 
and  alternative  method,  Instructions  given 
to  the  Jury,  which  are  not  Included  in  the 
clerk's  transcript.  In  the  absence  of  a  cer- 
tification by  the  trial  Judge  aa  to  correct- 
ness, or  as  being  the  inatructlons  actually 
given,  although  at  the  foot  of  each  In- 
struction there  la  a  notation  supposedly 
made  by  the  trial  Judge  in  the  course  of 
his  consideration  of  the  Instructions  prof- 
erred  by  the  respecting  parties  to  the  suit. 
— Tracy  Brick  &  Art  Stone  Co.  v.  Wurster, 
44  Cal.  App.  662,  187  Pao,  12fi. 

S.  Action  to  aet  asMo  decree  of  fore- 
cloaare  —  Appeal  from  Jadc"eent  —  In*nfll- 

cleat  record, — In  an  action  to  set  aside  a 
decree  of  foreclosure  of  mortgage,  on  an 
appeal  from  the  Judgment  according  to  the 
method  provided  In  the  above  section  where 
the  appellants  fall  to  print  In  their  briefs 
the  pleadings,  flndings,  or  Judgments,  or 
any  portion  thereof,  and  there  Is  nothing 
more  than  a  mere  fragmentary  statement 
of  some  of  the  evidence,  it  appearing  from 
the  appellant's  brief  that  the  action  was 
to  set  aside  a  decree  in  a  previous  action 
for  the  foreclosure  of  the  mortgage  upon 
the  ground  that  the  owner  of  the  mort- 
gaged property  was  never  served  with  sum- 
mons in  the  foreclosure  proceedings,  and 
that  the  appearance  entered  for  him  was 
unauthorised,  the  failure  of  the  appellants 
to  print  sufficient  of  the 'record  to  establish 
any  error  on  the  part  of  the  trial  court,  thA 
record  is  defective  under  the  provlsiona  of 
the  above  section.' — Hawley  v.  Assurance 
Co..  182  Cal.  Ill,  187  Pac  1. 

4.  Appeal  br  new  and  alternative  nscthod 
—Accord   on   nppeal  —  Anthcntlcntlon. — On 

an  appeal  from  a  Judgment  under  the  pro- 
visions of  the  above  section  and  following 
sections  to  and  Including  section  953c,  post, 
all  that  may  be  certified  by  the  clerk.  Is 
the  Judgment-roll  with  the  notice  of  appeal. 
—Richmond  v.  Julian  Consol.  Min.  Co.,  176 
Cal.  600,  169  Pac  3S6. 
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K.  Sam*— Same — f)atn«— Abaenre  of  cvrtl- 
flcatr  of  trial  JndK». — In  the  case  of  such 
an  appeal  authenticated  by  the  clerk  es 
provided  by  law,  in  the  absence  of  a  certi- 
ficate of  tbe  trial  jiidse  other  papers  than 
the  judsment-roll  and  not  Ire  of  appeal 
form  no  part  of  the  record  on  appeal  and 
they  can  not  be  considered. — Richmond  v. 
Julian  Consol.  Mln.  Co..  176  Cal.  600,  169 
Pac.  356.  following  the  doctrine  in  Totten 
V.  Barlow.  165  Cal.  378.  132  Pac.  749;  Bush 
V.  Allen.  172  Cal.  102.  166  Pac.  466. 

0.  Snme — Snme — Motion  to  dismlan — FII- 
Inic  trPetrrltfen  tranacrlpt— Effect  of. — Un- 
der the  provisions  of  Rule  V  of  the  supreme 
court,  the  fact  that  before  a  respondent 
gave  notice  of  motion  to  dismiss  an  ap- 
peal, the  appellant  had  filed  In  the  appel- 
late court  a  typewritten  clerk's  transcript, 
is  a  siifncient  answer  to  a  motion  to  dis- 
miss.— Pioneer  Truoli  Co.  v.  Hawley,  39  Cal, 
App.  481.  179  Pac,  447,  applying  the  doc- 
trine in  Beckett  v.  Stuart,  SS  Cal.  App.  796, 
171  Pac.  107. 

7.  The  court  say  that  by  the  holding 
above  given  they  are  not  to  be  understood 
as  declaring  that  appellant  need  not  print 
in  his  brief,  or  In  a  supplemental  brief 
thereto,  such  portions  of  the  record  as  he 
desires  to  call  to  the  attention  of  the  court, 
as  required  by  the  provisions  of  section 
963c,  post. — Pioneer  Truck  Co.  v.  Hawley, 
89  Cat.  App.  481.  179  Pac  447. 

8.  Same— Same— Reqweat  for  tranaerlpt 
— JSoea  not  Include  ivfaat. — Under  the  pro- 
visions of  the  above  section  requiring  an 
appellant  to  file  with  the  clerk  a  request 
for  a  transcript  of  the  testimony,  when  he 
desires  to  obtain  such  testimony,  does  not 
apply  to  the  matter  of  obtaining'  a  copy  of 
the  notice  of  appeal  and  of  the  Judgment- 
roll. — Pioneer  Truck  Co,  v.  Hawley,  39  Cal, 
App.  481,  179  Pac.  447. 

9.  Same— Saaic— 1>vewrit(eB  tramcvlpt 
— Bill  of  exceptloBB  mot  provided  for^— On 
an  Appeal  under  the  new  and  alternative 
method  as  provided  for  In  the  above  section 
and  sections  953b  and  963c.  post,  the  appeal 
is  to  be  heard  on  typewritten  transcript, 
and  there  in  no  provision  made  for  present- 
ing the  evidence  by  a  bill  of  exceptions, 
con.sequently  It  is  only  In  those  cases  where 
the  proceedings  on  the  trial  have  been  re- 
ported and  can  be  produced  In  full  by  a  re- 
porter's transcript,^  that  this  form  of  ap- 
peal can  be  resorted  to. — Koeberle  v.  Coit, 
—  Cal.  App.  — .  189  Pac.  727.  following  the 
docrrlne  of  Harpold  v.  Slocum.  186  Cal.  364, 
143  Pac.  609:  Bush  v.  Allen.  172  Cal.  102.  155 
Pac.  456:  Allen  V.  Conrey,  22  Cal.  App.  409, 
134  Pac.  730;  Clemens  v.  Gregg.  34  Cal.  App. 
272,  167  Pac.  299. 

Am  to  bill  of  exeepttoDNr  see  par.  24,  this 
note, 

XO,  Appeal  from  order—Rerard  on— An- 
thentlcallon  of  papers. — Under  the  provi- 
sions of  the  above  section  the  Judge  alone 
is  authorized  to  authenticate  the  papers 
used  at  a  hearing,  and  this  must  be  done  by 


incorporating  them  in  the  bill  of  excep- 
tions, or  In  the  record  In  accordance  with 
the  provisions  of  the  above  section. — Pat- 
terson v.  Rutherford,  39  Cal.  App.  847,  179 
Pae.  704,  applying  the  doctrine  in  Herrllch 
v..  McDonald,  80  Cal,  472.  22  Pac.  299;  San 
Diego  Bank  v.  Goodsell,  137  Cal.  420,  70  Pac. 
299:  Hertel  v.  Emireck,  178  Cal.  834,  174 
Pac.  30. 

11.  Appeal  from  order  made  after  flnal 
Jn dvai en t—CertI float e  of  Judge,  not  clerk, 
required. — Where  the  appeal  is  from  an  or- 
der after  Judgment  the  Judge  and  not  the 
clerk  must  certify  the  papers  and  proceed- 
ings for  appeal. — Barnebee  v.  Humstock,  42 
Cal.  App.  659,  183  Pac.  951. 

12.  Afislgnment  and  apeclflcatloa  of  error 
—In  general, — Where  the  record  on  appeal 
Is  prepared  under  above  section  providing 
that  the  reporter's  transcript,  authenticated 
by  the  Judge,  shall  be  a  part  of  the  Judg- 
ment-roll and  may  be  used  on  appeal  In- 
stead of  a  bill  of  exceptions,  no  specifica- 
tions of  particulars  in  which  the  evidence 
Is  alleged  to  be  Insufficient  is  required. — 
Cortelyou  v.  Imperial  LAnd  Co.,  168  Cat.  14, 
134  Pac.  981, 

13.  Where  there  is  no  assignment  of 
error  In  the  taxation  of  costs  presented  by 
the  record  on  appeal,  the  appellate  court 
will  not  review  error  claimed  to  consist  In 
the  service  and  filing  of  the  bill  of  costs 
after  the  time  allowed  by  the  statute. — Es- 
tate of  Weir,  168  Cal.  330.  143  PaC.  612. 

14.  Assignments  of  error,  based  on  cer- 
tain rulings  of  the  trial  court  made  during 
the  examination  of  witnesses,  are  examined 
and  held  to  be  without  merit. — Ellsworth 
V.  PalmUg,  168  Cal.  360,  143  Pac,  602. 

16.  Neither  the  trial  court  nor  the  su- 
preme court  can  consider  the  question  of 
the  sufficiency  of  the  findings  when  such 
specifications  are  not  made  in  substantial 
terms,  for  the  law  Itself  declares  that  un- 
less so  made  they  shall  be  disregarded. — 
Crow  V.  Crow,  168  Cal.  807.  143  Pac.  689. 

16.  The  ancient  strictness  of  the  rule 
governing  the  sufficiency  of  sped  flea  t  ions 
has  been  much  abated;  but  nevertheless  the 
speclAcatlons  in  any  case  must  be  suHlclent 
to  convey  fair  and  correct  knowledge  both 
to  the  adverse  party  and  to  the  trial  court 
of  the  precise  findings  excepted  to  as  not 
being  sustained  by  the  evidence,  and  this 
for  the  manifest  purpose  that  the  adverse 
party  may  know  what  evidence  by,  way  of 
amendments  to  embody  In  the  statement  or 
bill,  and  that  the  trial  court's  attention  may 
be  properly  directed  to  these  designated 
matters. — Crow  v.  Crow,  168  Cal.  607,  143 
Pac.  689. 

17.  Where  defects  In  an  affidavit  in  a 
continuance  because  in  the  absence  of  a 
witness  could  have  been  cured  by  amend- 
ment, they  are.  on  appeal,  deemed  to  have 
been  waived  if  no  objection  la  raised  below. 
— Swayne  v.  Wells-Russell  A  Co..  168  CaL 
204,  146  Pac.  <86. 
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18.  Where  error  is  claimed  In  rulings  of 
the  trial  court  on  instructions.  It  Is  the 
duty  of  the  party  coinplalnlng  on  appeal  to 
point  out  the  error,  otherwise  it  will  ni3t  be 
reviewed,  as  It  la  not  incumbent  on  a  re- 
viewing court  to  search  through  the  record 
for  the  purpose  of  discovering  for  Itself 
wherein  the  action  of  the  trial  court  In  the 
respect  complained  of  Involves  error  preju- 
dicial to  the  defendant. — People  v.  Stein.  28 
Cal.  App.  108.  187  Pac.  271. 

19.  Where  some  eighteen  rulings  upon 
the  admission  or  rejection  of  evidence  are 
generally  assigned  as  error,  and  no  par- 
ticular point  concerning  any  one  of  the  rul- 
ings is  discussed  in  the  brief  of  the  appel- 
lant, but  the  appellate  court  is  merely 
referred  to  the  pages  and  folios  of  the  tran- 
script where  the  objections  and  rulings 
are  to  be  found.  It  will  not  examine  and 
pass  upon  the  points  thus  presented.— Peo- 
ple v.  auaragna,  2S  CaL  App.  120,  187  Pac. 
279. 

20.  A  general  assignment  of  errors  in 
the  admission  or  rejection  of  evidence,  by 
the  statement  in  the  appellant's  brief  that 
an  examination  of  the  record  will  satisfy 
the  court  of  the  correctness  of  bis  position, 
will  not  be  considered  on  appeal. — Mur- 
dough  V.  Murdough.  23  Cal.  App.  179,  137 
Pac.  267. 

21.  A  specification  of  error  that  the  court 
refused  to  give  certain  instructions  asked 
for  by  the  appellant  can  not  be  considered 
on  appeal,  if  the  text  of  such  Instructions 
does  not  appear  In  the  record  outside  of  the 
specifications. — Polklnghorn  v.  Riverside 
Portland  Cement  Co.,  24  Cal.  App.  616,  142 
Pac.  140. 

22.  It  is  not  fair  to  raise  the  question  on 
appeal  that  the  findings  are  not  supported 
by  the  evidence,  where  counsel  for  the  ap- 
pellant presents  no  evidence  at  the  trial,  but 
merely  relies  on  "a  legal  defense,"  "as 
shown  by  the  demurrer." — Tellow  Jacket 
Gold  &  Silver  Min.  Co.  v.  Holbrook,  24  Cal. 
App.  687,  142  Pac.  128. 

23.  A  claim  of  error  In  refusing  to  give 
certain  Instructions  is  without  merit,  where 
the  record  falls  to  disclose  any  request  for 
the  giving  thereof. — People  v.  Vukojevlch, 
2S  Cal.  App.  4S9.  143  Pac.  1068. 

24.  Bill  Of  exccpttoB^irndertaklUK  on 
appeal. — The  preparation  of  a  bill  of  excep- 
tions Instead  of  a  reporter's  transcript,  does 
not  affect  question  of  undertaking  on  ap- 
peal by  new  and  alternative  method. — ^Neslk 
V.  Cole,  43  Cal.  App.  130,  184  Pac.  523. 

As  to  bill  of  cxccptloaa  not  being  provided 
for  o>  appeal  ■Bd«r  new  method  of  appeal, 
see  par.  9,  this  note. 

2S>  Constrnctloa  of  «eetlon— As  to  pnr- 
pmie  of  met. — The  object  of  the  amendment 
of  August  8,  1915,  to  above  section,  extend- 
ing the  time  for  filing  notice  with  the  clerk 
for  the  making  up  and  preparation  of  a 
transcript  to  be  used  on  appeal  from  a 
Judgment  when  a  procaedlng  on  motion 


for  new  trial  is  pending,  is  to  enable  a 
party  to  Include  in  his  transcript  the  mat- 
ters material  to  a  review  of  the  action  of 
the  court  on  his  motion  for  a  new  trial, 
and  thus  to  enable,  the  desired  review  to 
be  had.— Scbmitt  v.  White,  172  Cal.  664,  168 
Pac.  21C. 

26.  It  was  not,  however.  Intended  by 
such  amendment  to  give  a  party  who  had 
appealed  from  a  Judgment  prior  to  the 
change  in  the  law  and  whose  right  to  such 
a  record  had  absolutely  expired  prior  to 
such  date,  a  right  to  a  new  record  for  the 
purpose  of  reviewing  matters  In  no  way 
germane  to  the  question  of  the  correctness 
of  the  disposition  by  the  trial  court  of  the 
motion  for  new  trial,  and  material  only  to 
questions  Involved  In  the  appeal  from  the 
Judgment  as  the  law  stood  before  the 
change. — Schmltt  v.  White,  178  Cal.  664,  168 
Pac.  216. 

ST.  Same— Coarse  of  appellant  wbo  docs 
mot  follow  sectloa,^ — Where  the  appellant 
does  not  follow  this  section  he  must  print 
the  transcript  and  serve  and  file  copies 
thereof  In  the  manner  provided  by  the  su- 
preme court  rules.  The  appellant  can  not 
avoid  the  rule  requiring  the  record  on  ap- 
peal from  the  Judgment-roll  alone  to  be 
printed  by  giving  the  clerk  a  notice,  pur- 
porting to  be  within  the  terms  of  this  sec- 
tion, to  have  the  Judgment-roU  prepared 
as  a  typewritten  record  by  the  stenographic 
reporter.  This  section  does  not  apply  to 
such  a  case. — Harpold  v.  Slocum,  168  Cal. 
364,  143  Pac.  G09. 

28.  An  appeal  under  this  and  the  two 
following  sections  Is  authorized  on  an  ap- 
peal from  an  order  granting  a  motion  to 
change  the  place  of  trial  where  the  proceed- 
ings at  the  hearing  were  not  taken  down 
by  a  stenographer,  and  the  evidence  sub- 
mitted consisted  entirely  of  the  files  and 
records  of  the  section. — Pierce  v.  Works, 
171  Cal.  684,  164  Pac,  862, 

29.  The  proceeding  for  a  record  under 
this  section  Is  an  independent  one;  it  Is 
an  alternative  method  of  preparing  the  rec- 
ord in  lieu  of  a  bill  of  exceptions.  The  pro- 
ceeding must  be  started  within  the  time  fixed 
by  law,  and  unless  begun  within  said  time 
the  transcript  can  not  be  obtained. — 
Schmltt  V.  White.  172  Cal.  554.  158  Pac.  216. 

30.  The  reporter's  transcript  of  the  pro- 
ceedings at  the  trial  con  not  be  considered 
on  a  review  of  the  order  of  tKe  trial  court 
dismissing  the  motion  for  neglect  and  delay 
In  prosecuting  It,  as  dlstlngnished  from  an 
order  denying  the  motion  on  the  merits  of 
enabling  such  a  review  to  be  had  where 
the  proceeding  on  motion  for  a  new  trial 
was  pending  at  the  date  the  change  in  the 
law  took  effect. — Schmltt  v.  White,  172  Cal. 
554.  158  Pac.  216. 

31.  Same  —  Mandatory  as  to  notice  to 
clerk. — The  above  section  is  mandatory,  not 
merely  directory.  In  the  provisions  respect- 
ing notice  to  clerk  to  prepare  transcript.— 
See  pars,  68-60,  this  note. 
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32.  Delay  In  aottee  for  traniieript — Dli- 
mlMal  not  entered — Where  relief  granted 
by  trial  court. — In  the  case  of  an  appeal 
taken  under  the  provisions  of  the  above 
section  a  motion  to  dlsmfSB  the  appeal, 
made  upon  the  ground  that  the  appellants' 
notice  to  the  clerk  to  prepare  a  transcript 
was  not  nied  within  the  time  prescribed  by 
the  above  section  will  not  be  granted  In 
those  eases  In  which  the  trial  court  has 
granted  to  appellant  relief  from  such  delay. 
— Revert  v.  Hesse,  184  Cal.  295.  193  Pac.  943. 

55.  Baaie— HeUcf  for. — In  a  case  where 

an  appellant  has  failed  to  Die  with  the 
clerk  within  the  time  required  by  the  pro- 
visions of  the  above  section,  a  notice  to  pre- 
pare the  transcript  as  provided  In  the  above 
section,  relief  from  such  default  does  not 
reside  In  the  appellate  court,  because  the 
granting  of  relief  from  failure  to  file  such 
notice  within  the  requisite  time  lies  solely 
within  the  Jurisdiction  of  the  trial  court. — 
Revert  v.  Hesse,  184  Cal.  29S,  193  Pac.  943, 
following  Estate  of  Keating,  168  Cal.  109, 
110  Pac.  1D9;  Fiske  v.  Cosbey,  188  Cal.  S34, 
143  Pac.  611;  Brown  v.  Superior  Court,  175 
Cal.  141,  166  Pac.  429. 

34.  Dental  of  motion  for  new  trial— No- 
tice of- Preflenee  In  court  aufflclent, — The 

mere  presence  of  a  party  In  court  on  the 
hearing  at  which  a  motion  for  a  new  trial 
Is  denied.  Is  not  sufficient  to  constitute  no- 
tice of  decision  refusing  such  new  trial  as 
to  start  the  time  running  for  the  filing  with 
the  clerk  of  a  notice  requesting  a  tran- 
script, to  be  used  on  appeal,  as  required 
by  the  above  section. — Schaefer  v.  Din- 
widdle, 44  Cal.  App.  405.  1S6  Pac.  617. 

36.  In  order  to  make  such  presence  in 
court  on  the  hearing  of  the  motion  when 
denied  presumptive  actual  notice  of  the 
decision  there  must  be  an  overt  act  of  the 
party;  because  the  courts  do  not  give  such 
effect  to  the  mere  presence  of  a  party  In 
court  on  a  hearing  at  which  the  action  In 
question  may  be  taken,  unless  by  some 
affirmative  proceeding  In  the  matter  the 
party  indicates  that  he  has  taken  cpgni- 
lance  of  the  ruling  of  the  court. — Schaefer 
V.  Dinwiddle,  44  Cal.  App.  405,  186  Pac.  617, 
following  Brown  v.  Superior  Court,  176  Cal. 
141,  165  Pac.  429. 

56.  Same — Same — Failure  to  tile — Proper 
rcfMMil  to  certify  tran»crlpt, — In  a  case  In 
which  an  appellant  fails  to  file  the  notice 
requesting  preparation  of  the  record  within 
ten  days  after  notice  of  entry  of  judgment. 
Ihe  trial  court  is  Justified  in  refusing  to 
settle  and  certify  the  transcript,  and  so 
also  Is  the  clerk  in  refusing  to  forward 
any  record  prepared  under  the  above  sec- 
tlon.-r-Spear  v.  Monroe,  181  Cal.  728,  188 
Pac  149. 

ST.  FUlnir  rcqwcst  tor  tranacript— Tlatc 
for— Date  of  nottee  of  entry  of  Jadgment. — 

Under  the  provisions  of  the  above  section 
the  date  of  an  acknowledgment  of  service 
of  notice. of  entry  of  Judgment  Is  not  con- 
elnaivo,  and  in  the  Instance  case  was  held 


sufUclent  to  sustain  a  finding  of  the  trial 
court  that  notice  to  the  clerk  by  the  appel- 
lant.  requesting  the  preparation  of  a  tran- 
script, was  filed  within  ten  days  after  the 
entry  of  the  Judgment  as  required  by  the 
section. — Andrews  v.  Robertson,  177  Cal. 
434.  170  Pac.  1129. 

88.  Homestead- Finding  of  abandonment 
— ^Transcript  on  aivoal.^ — Where  In  a  pro- 
ceeding by  a  widow  of  a  decedent  to  obtain 
a  decree  declaring  that  the  homestead  of 
herself  and  the  decedent  had  vested  in  her 
as  the  surviving  spouse,  under  the  provi- 
sions of  section  1723,  post,  an  order  denying 
the  relief,  based  on  a  finding  that  the  spouses 
had  abandoned  the  homestead  an  appeal 
from  such  finding  In  which  there  is  no  de- 
mand for  a  transcript  under  the  provisions 
of  the  above  section  and  the  record  pre- 
sented falls  to  set  forth  the  evidence  given 
at  the  trial  In  support  of  the  finding,  the 
Judgment  will  be  afHrmed. — EsUte  of  Allen. 
175  Cal.  354,  185  Pac.  110. 

n.  Improperly  prepared  traaaerlpt  — 
Proper  praetlee  (o  alBrm. — When  the  appeal 
Is  from  an  order  made  after  Judgment  and 
the  transcript  was  not  prepared  In  com- 
pliance with  the  requirements  of  the  above 
section,  the  order  should  be  affirmed. — 
Barnebee  v.  Hunstock,  42  Cal.  App.  659,  183 
Pac.  961. 

40.  InNUfBclent  certificate — As   to  effort 

of, — A  certificate  which  recites  In  effect 
that  certain  notices,  stipulations,  and  affl- 
davlts  set  forth  "are  correct  and  were  be- 
fore me  and  considered  by  me  In  connec- 
tion with  other  testimony"  upon  the  various 
rulings  of  which  appellant  complains,  is 
manifestly  insufficient. — Nadeau  v.  Lynch, 
41  Cal.  App.  755,  183  Pac.  238. 

41.  Snme— PrcNnmptloB, — The  "other  tes- 
timony" referred  to  not  being  presented, 
the  court  can  not  consider  It,  but.  In  sup- 
port of  the  action  of  the  lower  court,  all 
presumptions  will  be  Indulged. — Nadeau  v. 
Lynch,  41  Cal.  App.  766,  183  Pac.  278. 

42.  InKnlBolent  record  —  Briefs  —  State- 
ment of  vmnMf. — An  appeal  taken  under  the 
above  section  and  the  following  sections  to 
and  including  section  963c,  post,  comes  iLp 
on  a  typewritten  transcript,  and  where  the 
appellant  falls  to  print  in  his  briefs,  or  in 
a  supplement  appended  thereto,  such  por- 
tions of  the  record  as  he  desires  to  call  to 
the  attention  of  the  court,  as  required  by 
section  963c,  post,  no  duty  devolves  upon 
the  court  to  examine  a  voluminous  type- 
written transcript  In  search  of  errors  upon 
which  to  base  a  reversal,  and  the  Judg- 
ment so  appealed  from  will  be  affirmed. — 
Scott  v.  Hollywood  Park  Co.,  176  Cal.  880, 
169  Pac.  879. 

48.  Judgment-roll— Printing  —  Typewrlt- 
tea  record. — On  an  appeal  taken  under  the 
provisions  of  the  above  and  succeeding  sec- 
tions. It  Is  not  necessary  under  Rule  VTI  of 
the  supreme  court  that  the  Judgment-roll 
shall  be  printed;  the  old  record  on  appeal. 
Including  the  Judgment-roll,  may  be  type- 
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written.— McKInnell  t.  Hansen,  34  Cal.  App. 
76,  167  Pac  887;  Emmett  v.  Coona.  84  Cal. 
App.  197,  167  Pac.  888,  890. 

44,  Notice  of  appcnl — As  to  what  c<mi- 
alltBtM  a  attflcleat. — Wbere  a  person  de- 
■irlngr  to  appeal  from  a  Judgment  rendered 
against  him  flies  with  the  clerk  ot  the  su- 
perior court  a  document  entitled  "notice  of 
appeal  and  request  for  transcript  under  sec- 
tion 953a  of  the  Code  of  Civil  Procedure" 
in  which  appellant  stated  that  the  plaintiff 
"has  appealed"  etc.,  from  the  Judgment  and 
requested  a  transcript  of  evidence  was  held 
not  to  be  a  gooA  notice  of  appeal, — Eddjr  t. 
Hunter.  —  Cal.  App.  — ,  189  Pao.  881. 

Aa   to  aaflclea«7  at  aypcal.  see,  ante, 

!  941b,  note  para.  6-18. 

45.  Same — Ananlment  of  marrlase, — In  a 

case  for  annulment  of  marriage  a  party 
seeking  to  appeal  from  an  order  allowing 
allmonjr  and  expenses  pendente  lite  who  af- 
ter giving  the  notice  of  appeal  required, 
serves  upon  the  clerk  a  notice  and  demand 
of  transcript,  the  appeal  being  from  an 
order  is  one  in  which  there  Is  no  Judgment- 
roll,  and  the  appellant  Is  required  to  in< 
sert  In  his  notice  to  the  clerk  an  Innumera- 
tion  of  the  particular  papers  and  records 
which  he  desires  Incorporated  In  the  tran- 
script, and  in  a  case  in  which  he  falls  to 
do  so  but  simply  gives  to  the  clerk  a  no- 
tice in  the  form*  required  by  the  above  sec- 
tion in  cases  where  the  appeal  Is  from  a 
final  Judgment  and  In  which  there  is  a 
Judgment-roll,  and  there  being  no  proper 
transcript  before  the  appellate  court  the 
appeal  will  be  dismissed. — Albertsen  v.  Al- 
bertsen,  —  Cal.  App.  — ,  192  Pac.  1040,  fol- 
lowing the  doctrine  In  Thompson  v.  Amer- 
lean  Fruit  Co.,  21  Cal.  App.  338,  131  Pac.  878; 
Pouchan  ▼.  Qodeau,  21  Cal.  App.  365,  131 
Pac.  879. 

40.  Same  — Praecedlnsa  m  notloa  for 
aew  trial — ^Notice  of  tennlnatlaa  of  aneh 
proeeedlaca. — ^In  a  case  In  which  the  de- 
fendants gave  notice  of  their  intention  to 
move  for  a  new  trial,  but  did  not  bring  the 
same  on  for  hearing,  nor  was  any  action 
taken  by  the  trial  court  In  relation  to  such 
motion  within  three  months  after  the  serv- 
ice of  the  entry  of  the  Judgment,  this 
would  have  the  effect  of  a  denial  of  the  mo- 
tion without  a  further  order,  and  amounted 
to  a  termination  of  the  proceedings  on  the 
motion  for  a  new  trial,  under  the  provt- 
sions  of  section  660,  ante;  and  a  party  seek- 
ing to  limit  the  time  within  which  notice 
and  demand  may  be  filed  with  the  clerk 
of  the  court  as  provided  in  the  above  sec- 
tion must  give  a  written  notice  of  such 
"other  termination  thereof"  of  the  new 
trial  proceedings. — Stoner  v.  Security  Trust 
Co.,  —  Cal.  App.  — .  190  Pac.  600. 

47.  Same— Serv lee  of  notice. — An  appeal 
from  a  Judgment  in  an  action  for  damages 
for  slander  of  title  will  not- be  dismissed  for 
failure. of  the  appealing  defendants  to  serve 
the  notice  of  airpeal  upon  a  defaulting  co- 
defendant  who  ban  not  appealed  from  the 
C.  C.  P.— 140 


Judgment  taken  and  rendered  against  him 
by  default,  and  whose  Interest  can  not  in 
any  wise  be  affected  by  a  reversal  of  the 
Judgment  appealed  from. — Pearon  t.  Fo- 
dera,  169  Cal.  870,  Ann.  Cas.  1916D.  312.  148 
Pac  200. 

■18.  Service  of  such  notice  on  disclaim- 
ing defendants  la  unnecessary,  where  the 
Judgment  appealed  from  Is  absolutely  silent 
as  to  them. — Fearon  v.  Fodera,  169  Cal. 
370,  Ann.  Cas.  19160,  312,  148  Pac  200. 

49.  Under  the  provision  in  above  section 
with  reference  to  notice  of  entry  of  Judg- 
ment, actual  notice  established  by  satis- 
factory evidence  of  record  will  start  the 
statute  in  motion  without  the  service  of  a 
formal  written  notice. — Hartfield  v.  Alder- 
ete,  26  Cal.  App,  604,  147  Pac.  991. 

60.  An  appeal  from  a  Judgment  will  be 
dismissed  for  failure  to  file  the  transcript 
on  the  appeal  as  provided  by  above  sec- 
tion within  the  time  prescribed  by  law  and 
the  rules  of  the  appellate  court,  notwith- 
standing no  written  notice  of  entry  of  the 
Judgment  has  been  served  upon  the  appel- 
lant, where  he  has  filed  his  notice  of  appeal 
without  such  written  n'otlce. — French  v. 
Macnlder,  28  Cal.  App.  67.  151  Pac.  371. 

SI.  Notice  of  cntTT'  of  JudsmcDt— Written 
notlee  not  nceessary. — A  written  notice  of 
the  entry  of  Judgment  is  not  necessary  to 
start  running  the  time  for  filing  the-notice 
to  the  clerk  to  prepare  the  transcript,  when 
appellant  has  actual  knowledge  thereof, 
and  the  filing  of  the  notice  of  appeal  is  con- 
clusive evidence  that  he  knew  of  the  Judg- 
ment or  order. — FIske  v.  Oosbey,  168  Cal. 
334,  143  Pac.  611. 

62.  The  decisions  which  bold  that  under 
section  941b,  post,  the  notice  therein  men- 
tioned must  be  in  writing  and  that  actual 
notice  Is  not  suflUcIent  to  set  the  time  run- 
ning for  the  purposes  stated  in  that  section, 
are  not  applicable  to  the  provisions  of  above 
section. — French  v.  Macnlder,  28  Cal.  App 
67,  161  Pac.  371. 

63.  A  written  notice  of  the  entry  of  the 
judgment  or  order  sought  to  be  appealed 
from  is  not  necessary  to  start  running  the 
time  for  filing  the  notice  In  demand  re- 
quired to  be  filed  with  the  clerk.  In  those 
cases  In  which  the  appellant  has  actual 
knowledge  thereof. — McDowell    v.  Title 

Guarantee  &  Trust  Co..  —  Cal.  App.   ,  192 

Pac.  103,  following  the  doctrine  In  Fiflka  v. 
Gosbey,  168  Cal.  334,  148  Pao.  611. 

B4.  Notice  Of  preaeatatlOB  for  eertlflca- 
tlou  of  trnnscript  by  mall. — Consideration 
of  the  transcript  prepared  under  the  above 
section  win  not  be  refused  on  the  ground 
that  notice  of  Its  presentation  for  certifi- 
cation was  given  by  mail,  and  that  It  speci- 
fied only  two  days  for  presentation. — Law- 
rence V.  The  Premier  Indemnity  Assurance 
Co.,  180  Cal.  688,  182  Pac.  431. 

as.  Notice  to  clerk  demaadlns  transcript 
— Aa  to  time  of  flllas^Under  the  provi- 
sions of  the  above  section  a  person  Intend- 
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lag  to  appeal,  or  aervlng  notice  of  appeal, 
must  within  ten  days  file  a  notice  with  the 
cleric  demandinff  ft  transcript  of  the  taati- 
mony  stating  that  the  party  desires  or  in- 
tends to  appeal  or  has  appealed  from  the 
judgment,  and  requiring  that  a  transcript 
of  the  testimony  be  made  up  and  prepared. 

 ^UcDowell  V.  Title  Guarantee  A  Trust  Co., 

—  Cal.  App.  — ,  192  Pac.  103. 

M.  Sane— A  Jnriadlet tonal  prcreaal"itc* 

— party  desiring  to  appeal  under  the  new 
and  alternative  method  who  falls  to  file 
the  notice  requesting  preparation  of  the 
record  on  appeal  within  the  time  specified 
in  the  above  section  loses  his  right  to  ap- 
peal for  the  reason  that  such  notice  goes 
to  the  Jurisdiction  in  so  far  as  the  prepara- 
tion of  the  record  is  concerned,  at  least  in 
the  absence  of  an  order  of  the  trial  court 
relieving  the  party  from  his  default  In  the 
matter  of  falling  to  flie  such  notice.— 
Spear,  v.  Monroe,  181  Cal.  728.  186  Pac.  149, 
following  doctrine  In  Estate  of  Keating, 
1&8  Cal.  109.  110  Pac.  109;  Fiske  v.  Goabey, 
1«8  Cal.  334,  143  Pac.  fill. 

Am   to  belnff  mandatory   proTlsloa.  see 

pars.  S8-60,  this  note. 

07.  Same — Patlwe  tm  serve  ii(»tlce  upon 
the  clerk  as  required  by  the  above  section 
within  the  time  appointed  by  law,  an  appel- 
lant loses  his  right  to  proceed  with  the 
preparation  of  his  transcript  on  appeal 
in  the  manner  provided  in  the  above  sec- 
tion.— McDowell  V.  Title  Guarantee  &  Trust 
Co.,  —  Cal.  App.  — ,  192  Pac.  103. 

58.  game— OlvlBK  wttkln  yresertbcd  time 
— Mandatory. — The  language  of  the  above 
section,  in  speaking  of  what  an  appellant 
must  do,  and  what  the  clerk  and  stenog- 
rapher shall  thereafter  do.  reads  differently; 
the  code  provision  as  to  what  the  appellant 
must  do  is  mandatory  In  form,  and  If  any 
rights  are  lost  by  not  giving  notice  as  re- 
quired it  Is  the  fault  of  the  appellant  alone. 
— Valine  v.  Valine.  —  Cal.  App.  — ,  193 
Pac.  89,  distinguishing  Smith  v.  Jaccard,  20 
Cal.  App.  280,  128  Pac.  1028,  1026,  referred 
to  and  affirmed  in  the  case  of  Fisher  v. 
Oliver,  174  Cal.  782,  164  Pac.  800,  on  the 
ground  that  the  point  determined  by  the 
court  In  those  two  cases  turned  upon  the 
construction  of  that  portion  of  the  above 
section  relating  to  the  acts  to  be  done  by 
court  officials,  and  not  to  acts  to  be  done  by 
the  appellant  himself. 

69.  The  above  section  Is  mandatory,  not 
merely  directory,  as  to  the  ten-day  notice 
required,  after  entry  of  Judgment,  to  the 
clerk  to  prepare  the  transcript. — Des 
Oranges  v.  Des  Granges.  176  Cal.  67,  186 
Pac.  13. 

60.  Transcript  can  not  be  reviewed  where 
appellant  failed  to  give  the  notice  required, 
and  where  no  relief  was  asked  under  sec- 
tion 473,  ante,  or  attempt  made  otherwise 
to  excuse  the  failure. — Des  Granges  t.  Des 
Granges,  ITS  Cal.  «7,  186  Pac  IS. 


61.  Same— laanadcaey  of. — ^A  notice  to 
the  clerk  that  the  defendant  desires  to  ap- 
peal without  stating  that  he  does  appeal  Is 
ineffectual. — Ulchelson  v.  City  of  Sacra- 
mento, 173  Cal.  108,  16S  Pac.  431. 

82.  The  clerk  of  the  trial  court  Is  justi- 
fied In  disregarding  a  request  by  a  person 
intending  to  appeal  for  the  preparation  of 
a  transcript  of  the  testimony,  as  provided 
In  above  section,  if  such  person  fails  to  file 
any  undertaking  to  pay  the  cost  of  the 
transcript,  as  required  by  section  953b, 
post. — Harpold  v.  Slocum.  168  Cal.  364,  143 
Pac.  609. 

63.  Sam« — Relief  from  default. — A  per- 
son desiring  to  appeal  from  a  Judgment  or 
order  not  having  filed  the  notice  and  de- 
mand with  the  clerk  required  by  the  above 
section  within  the  ten  days  prescribed  after 
knowledge  of  the  entry  of  the  Judgment  the 
trial  court  is  without  Jurisdiction  to  relieve 
such  person  from  such  default  under  the 
provisions  of  section  478,  ante,  in  a  case 
in  which  a  period  of  more  than  six  months 
has  elapsed  after  the  default,  within  which 
such  relief  might  have  been  granted. — Mc- 
Dowell V.  Title  Guarantee  ft  Trust  Co.,  — 
Cal.  App.  — ,  192  Pac.  103. 

04.  Order  denying  motion  tor  new  trial — 
How  bronght  up  on  appeal.^ — Notwithstand- 
ing the  fact  that  a  motion  for  new  trial 
must  now  be  made  upon  the  minutes  of  the 
court,  and  no  bill  of  exceptions  la  necessary 
or  can  be  used  for  the  purposes  of  the  mo- 
tion in  the  lower  court,  yet  where  the  mo. 
tlon  for  new  trial  Is  denied,  and  It  Is 
sought  to  review  on  appeal  the  order  deny- 
ing it,  and  the  record  is  not  brought  up  in 
the  manner  prescribed  by  the  above  section 
It  ran  only  be  brought  up  by  a  bill  of  ex- 
ceptions presented  and  settled  after  the  or- 
der denying  the  motion  for  new  trial  Is 
made.  In  conformity  with  the  practice 
which  has  always  prevailed  In  connection 
with  motions  for  new  trials  made  upon  the 
minutes  of  the  court,  and  to  this  bill  of  ex- 
ceptions the  requirements  of  section  648, 
ante,  apply. — Mills  v,  Brady.  185  Cal.  317. 
196  Pac.  776,  approving  and  following  the 
doctrine  in  Hawley  v.  Harrington,  152  Cal. 
188,  92  Pac.  177;  Carter  v.  Canty,  181  Cal. 
749,  186  Pac.  346:  Martin  v.  Hilderbrand. 
18.3  Cal.  270,  191  Pac.  676. 

(t5>  Same— Newly  discovered  evideoee— 
Snflleleney  of  record. — On  an  appeal  from 
an  order  denying  a  motion  for  new  trial  on 
the  ground  of  newly  discovered  evidence, 
the  appeal  can  not  be  considered  where  the 
affidavits  on  which  the  motion  purports  to 
have  been  made,  though  embodied  In  the 
printed  transcript,  are  not  authenticated 
either  by  incorporation  into  a  bill  of  ex- 
ceptions or  are  presented  under  the  provi- 
sions of  the  above  section. — Hertel  v,  Emir- 
eck,  178  Cat.  634,  174  Pac.  30,  following  the 
doctrine  in  Herrlich  v.  McDonald.  80  Cal. 
478,  28  Pac.  299;  Von  Glahn  v.  Brennan,  81 
Cal.  281,  22  Pac.  696;  Melde  T.  Reynolds,  180 
Cal.  234,  68  Pac.  491;  San  Diego  Sav.  Bank 
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V.  Goodsell,  1S7  Cal.  420.  70  Pac.  299,  aniJ  re- 
ferrins  to  supreme  court  Ru!e  XXIX,  177 
Cal.  Ivit,  176  Pac.  vll. 

W.  Preparation  oC  tranMcrlpt — Certlflca- 
tiiwi  CMr»  of  oMlaalon  of  order  tor  prcpa- 
ratios. — On  an  appeal  from  a  Judgment 
taken  under  the  provisions  of  the  above 
and  succeeding  sections,  where  the  appel- 
lant flies  within  the  required  time,  a 
notice  of  Intention  and  request  for  a  tran- 
script, and  the  court  never  ordered  the 
reporter  to  prepare  the  transcript  as  re- 
quired by  the  above  section,  but  the  tran- 
script was  prepared  and  certified  by  the 
Judge,  the  omission  to  order  the  prepara- 
tion of  the  transcript  was  cured  by  the  cer- 
tification of  the  judge. — White  v.  Hendley, 
35  Cal.  App.  267,  169  Pac.  710. 

or.  Same— Code  pmnialoBa  aot  Jnrladlo- 
tloaal. — On  an  appeal  by  the  new  and  alter- 
native method,  under  the  provisions  of  the 

above  section  and  succeeding  sections  to 
and  Including  section  9&3c,  post,  relating 
to  the  preparation  of  the  transcript  on  ap- 
peal, which  transcript  Is  a  substitute  for 
the  bill  of  exceptions  under  the  old  method 
of  appeal,  such  provisions  are  not  Jurisdic- 
tional, and  delays  In  the  preparation  due  to 
the  reporter  and  the  cleric  are  not  fatal  to 
the  appeal. — Fisher  v.  Oliver,  174  Cal.  781, 
164  Pac.  900. 

6S.  SaiBc  — From  mlnntca  of  Jadve— 1»- 
•mlB^at  record. — In  the  ease  of  an  appeal 
taken  in  accordance  with  the  requirements 
of  the  above  section,  the  record  must  con- 
tain a  transcript  of  the  evidence  and  pro- 
ceedings prepared  by  the  phonographic  re- 
porter under  the  provisions  of  the  section 
and  a  transcript  prepared  by  the  Judge 
from  his  own  minutes,  certified  to  by 
htm,  is  Insufllcieot. — Clemens  v.  Oregg.  34 
Cal.  App.  27S,  167  Pac.  299,  applying  the 
rule  In  Totten  v.  Barlow,  166  Cal.  278,  132 
Pac.  749;  Bush  v.  Allen,  172  Cal.  102.  155 
Pac.  466. 

69.  Sam^— Saaieo— InaamclcBt   a«  bill  of 

ezeeptloas. — In  the  case  of  an  appeal  taken 
under  the  alternative  method,  a  transcript 
prepared  by  the  Judge  from  his  own  min- 
utes can  not  be  regarded  as  a  bill  of  excep- 
tions prepared  under  the  old  method  of  ap- 
peal and  defective  merely  in  that  It  la  not 
printed,  notwithstanding  the  ta.ct  the  Judge 
certified  to  Its  correctness. — Clemens  v. 
Oregg,  34  Cal.  App.  272,  167  Pac.  299. 

70.  Same  —  Mandate   to   trial  Jndge. — A 

writ  of  mandate  will  not  He  against  a  Judge 
of  the  superior  court  requiring  him  to  set- 
tle, allow  and  properly  certify  a  transcript 
on  appeal  attempted  to  be  prepared  under 
the  provisions  of  above  section,  for  use  on 
an  appeal  from  a  Judgment,  if  the  appellant 
has  neglected,  for  more  than  ten  days  after 
filing  his  notice  of  appeal,  to  file  with  the 
clerk  of  the  superior  court  a  notice  request- 
ing the  preparation  of  the  transcript,  as  re- 
quired by  the  expreae  provision*  of  that 
section.— Flake  v.  Qoabar.  1«  Cal.  334,  143 
Pac.  611. 


71.  Same  — Notice  to  clerk  withia  tea 
daye. — The  above  section  requires  that  the 
notice  to  the  clerk  referred  to  therein  must 
be  filed  within  ten  days  after  notice  of  en- 
try of  the  Judgment,  order,  or  decree  ap- 
pealed from.  The  filing  of  a  notice  of 
appeal  is  conclusive  evidence  that  the  appel- 
lant knew  of  the  Judgment  or  order,  and  its 
contents,  at  the  time  of  the  filing  of  the 
notice,  and  such  filing  Axes  the  beginning  of 
the  time  to  give  the  notice  to  the  clerk,  in 
the  absence  of  anything  to  show  that  he 
had  notice  thereof  theretofore. — FIske  v. 
Gosbey,  168  Cal.  334,  143  Pac.  611. 

72.  By  falling  to  give  such  notice  to  the 
clerk  within  the  time  fixed  by  law,  the  ap- 
pellant loses  his  right  to  proceed  with  the 
preparation  of  his  transcript  on  appeal  in 
the  manner  provided  by  said  section  958a, 
and  relief  from  the  failure  to  give  such  no- 
tice. If  it  can  be  given  at  all,  must  be  sought 
In  the  lower  court. — Flske  v.  Gosbey,  168 
Cal.  334,  143  Pac.  611. 

TS.  Prtaited  tranaerlpt — Provlaloaa  of  aec- 
tloas  OBSa  aad  »S3e— Not  applicable. — "The 
provisions  of  these  sections  [S§  9&3a,  9K3c] 
have  no  application  to  bills  of  exception  or 
statements  settled  and  allowed  by  the  trial 
Judge  as  provided  In  section  653. 
When  such  method  of  bringing  up  the  rec- 
ord is  adopted,,  it  must  be  presented  by  a 
printed  transcript  thereof." — Title  Land  Co. 
V.  Schaefer,  41  Cal.  App.  294,  182  Pac.  463. 

74.  Record  on  appeal — As  to  how  made 
■p.f— The  record  on  appeal  may  be  made  up 
In  any  way  authorised  by  the  code,  no  mat- 
ter whether  the  appeal  is  taken  under  the 
old  or  new  method. — Nezlk  v.  Cole.  43  Cal. 
App.  130,  184  Pac.  S2S. 

70.  Same— AnthentleatloB  of  afSdavlta— 

Nceenrity  of. — ^Under  an  appeal  taken  in  ac- 
cordance with  the  provisions  of  the  above 
and  succeeding  sections,  affidavits  used  on 
a  motion  must  be  identified  and  authenti- 
cated by  the  trial  Judge  before  they  can  be 
considered  by  the  appellate  court;  the  cer- 
tificate of  the  clerk  of  the  court  can  not 
take  the  place  of  authentication  by  the 
Judge. — Waymeyer  v.  California  Trona  Co., 
176  Cat.  396,  168  Pac.  563,  following  the  doc- 
trine In  Nash  v,  Harris,  67  Cal.  242;  Fish  v. 
Benson,  71  Cal.  428,  482,  12  Pac.  454;  Totten 
V.  Barlow,  165  Cal.  378,  132  Pac.  749;  Estate 
of  Gamble,  166  Cal.  253,  256,  136  Pac.  970. 

As  to  nnaatkentlcatcd  aSdavlts,  see  par. 
83,  this  note. 

7«.  Same— BriBKlBX  ap  evidence,-^! nee 

the  amendment  of  the  legislature  in  1916 
there  are  two  methods  of  bringing  up  evi- 
dence for  consideration  by  the  court  of  ap- 
peal; one  Is  In  the  method  provided  for  by 
the  above  section  and  succeeding  sections, 
and  the  other  la  by  a  bill  of  exceptions,  as 

provided  In  sections  648  and  660,  ante.  

Welsshand  v.  City  of  Petaluma,  37  Cal.  App 
296.  204.  177  Pac.  955. 

77.  Same— Defeeta  In— EfCeet  of<— Under 
the  provisions  of  Rule  XXIX.  where  an  ap- 
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peal  hu  bmn  taken  by  the  method  provided 
In  the  abOTe  and  Buoceedlnff  sections,  an 
appellate  court  can  not  review  an  order  of 
the  trial  court  unless  the  evidence  taken  on 
the  hearlDsr  is  authenticated  by  being  in- 
corporated In  a  bill  of  exceptions  or  in  the 
record  prepared  In  accordance  with  the 
provisions  of  above  and  following  sections 
to  and  including  section  953c. — Clemens  v. 
Oregs.  84  Cal.  App.  S72,  167  Pac  299,  ap- 
plying the  doctrine  In  Htbernla  Bav.  A  L. 
Soc.  V.  Doran,  161  Cal.  118,  118  Pac.  B26. 

rS.  Same — Same— PrMamFtlOM  appeal. 

—Where  the  record  on  appeal  under  the 
above  and  subsequent  sections  to  and  includ- 
ing section  963c  post,  made  at  the  request 
of  the  plaintiff,  and  stipulated  as  correct 
by  counsel  and  settled  by  the  trial  Judge, 
does  not  contain  a  copy  of  the  proposed  an- 
swer, which  admittedly  had  been  served  and 
offered  for  filing  and  was  In  the  custody  of 
the  clerk,  was  brought  to  the  attention  of 
and  considered  by  the  court,  as  the  notice 
of  motion  indicated  that  It  would  be;  an 
appellate  court.  In  support  of  the  action, 
will  presume  such  to  have  been  the  case; 
and  for  like  reason  It  must  also  be  pre- 
sumed that  such  answer  stated  a  good  de- 
tense  on  the  merits. — County  of  Los  An- 
geles T.  Lewis,  179  CaL  S98,  177  Pac.  IM. 

n.  Sawe  —  Pallare  to  print  portloas  •( 
record  la  briefs. — In  a  cEtse  In  which  the 
record  on  appeal  under  the  new  and  alter- 
native method  consisted  of  a  typewritten 
■'Clerk's  Transcript  on  Appeal,"  and  also  a 
typewritten  "Reporter's  Transcript  on  Ap- 
peal" prepared  as  prescribed  In  the  above 
section  where  there  is  a  failure  of  the  ap- 
pellant to  print  In  the  briefs  the  jrortion  of 
the  record  desired  to  be  called  to  the  at- 
tention of  the  court,  as  required  by  section 
953,  ante,  the  appellate  court  may  affirm 
the  Judgment  on  that  sole  ground. — 
Beecham  v.  Burns,  34  Cal.  App.  754,  168 
Pac.  1068. 

80.  Same  —  In'BolBcleiicy  of  brief,  —  On 

an  appeal  taken  under  the  provision  of  the 
above  section  and  subsequent  sections  to 
»nd  Including  section  953c,  post,  from  a  Judg- 
ment against  them,  stating  In  their  brief 
that  the  action  was  brought  to  recover 
damages  for  the  breach  of  a  written  con- 
tract, claiming  that  the  complaint  falls  to 
allege  nonperformance  of  any  act  which 
appellants  had  undertaken  to  perform,  but 
does  not  set  out  any  part  of  the  complaint 
and  only  a  single  disconnected  clause  of 
the  contract,  this  constitutes  a  total  failure 
to  comply  with  the  requirements  of  section 
953c.  post,  and  the  appellate  court  Is  not 
called  upon  to  consider  the  point  sought  to 
be  made. — Cbandlee  v.  McCalla.  179  Cal. 
678,  178  Pac.  709,  following  doctrine  in 
O'Rourke  v.  Skellenger,  169  Cal.  270,  146 
Pac.  633;  MHIer  v.  Oliver.  174  Cal.  404,  163 
Pac.  367;  Estate  of  Keith,  175  Cal.  26.  165 
Pac.  10. 

81,  Same— J*riDtlBK  of  lit  briefs. — In  an 
appeal  by  the  new  and  alternative  method 


where  the  court  on  appeal  has  been  pre- 
pared In  typewritten  form  under  the  pro- 
visions of  the  above  and  following  sections  to 
and  Including  section  953c,  post,  the  parties 
must  print  In  their  brief,  or  in  a  supple- 
ment appended  thereto,  such  portions  of  the 
record  as  they  desire  to  call  to  the  atten- 
tion of  the  court. — Dutwller  v.  Klunk,  37 
Cal.  App.  199, 174  Pac.  919,  following  Barker 
Bros.  V.  Joos,  17  Cal.  App.  811,  171  Pac. 
1085. 

S2L  Sanie— Swaidcaer  o^^ppcal  mot  41a- 
■tlsMd.  wkcB. — On  an  appeal  from  a  Judg- 
ment alone,  under  the  alternative  method, 
where  there  Is  before  the  court  a  type- 
written copy  of  the  Judgment-roll  certified 
by  the  clerk  of  the  trial  court,  the  appeal 
will  not  be  dismissed  because  of  the  ab- 
sence of  such  a  record  of  the  trial  as  is 
designated  under  the  above  section  designed 
to  take  the  place  of  a  bill  of  exceptions. — 
Beckett  v.  Stuart,  SS  Cal.  App.  796,  171 
Pac.  107.  following  the  doctrine  In  HcKIn- 
nell  V.  Hansen,  84  Cal.  App.  76,  167  Pac.  887. 

88.    Same  — Uaaatkeatieafca  aflldavlt*.^ 

Where  an  appeal  Is  taken  from  a  Judgment 
for  the  purpose  of  reviewing  an  order  deny- 
ing a  motion  to  Tacate  and  set  aside  the 

Judgment,  on  the  ground  that  no  notice  of 
the  filing  of  the  findings  or  of  the  time 
when  the  findings  would  be  presented  to 
the  Judge,  was  served  upon  the  appellant, 
affidavits  in  the  clerk's  transcript,  which 
were  filed  on  the  motion  to  strike  out  the 
Judgment,  can  not  be  considered  where  they 
are  not  certified  or  otherwise  authenticated 
by  the  Judgment  as  havlnff  been  need  at  the 
hearing  of  the  motion. — Boos  v.  Byrnes.  2S 
Cal.  App.  766,  166  Pac.  S»6. 

As  to  anthcBtleatlOa  of  aSAiTlta,  see  par. 
76,  this.  note. 

84.  Reporter^a  tnuuerh»^^Aa  to  taUas 
place  of  bill  of  czeeptlona~^ReTlew  of  erl- 

denee. — In  the  case  of  an  appeal  by  the  new 
and  alternative  method,  under  the  provi- 
sions of  the  above  section,  prosecuted  in  a 
case  in  which  there  has  been  no  motion 
made  for  a  new  trial,  the  evidence  may  be 
reviewed  without  bill  of  exceptions,  the  re- 
porter's transcript,  prepared  according  to 
the  requirements  of  the  above  section, 
serves  all  the  purposes  of  a  bill  of  excep- 
tions; but  it  Is  necessary  that  the  parties 
print  in  their  briefs  such  portions  of  the 
record  as  they  desire  to  call  to  the  atten- 
tion of  the  court. — Hoyt  v.  Thomas,  —  Cal. 
App.  — .  195  Pac.  260. 

Sn.  Same— Mandsmae  to  compel  to  pro- 
pare  traoHcrlpt. — Where  an  appeal  is  taken 
by  the  new  and  alternative  method  under 
the  provisions  of  the  above  section  and 
section  953b.  post,,  it  becomes  the  duty  of 
the  stenographic  reporter  to  make  a  tran- 
script of  the  report  of  the  trial  within 
twenty  days  after  the  notice  of  appeal  has 
been  ptven  and  the  bond  required  In  said 
section  953b  fully  secures  the  stenographer 
In  his  oHt-H  and  charges  in  the  preparation 
and  filing  of  such  transcript;  he  can  not 
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refuse  to  so  file  because  bis  fees  remain 
unpaid. — Harris  t.  Burt,  —  Cal.  App.  — ,  190 
Pac.  loss,  followtns  the  doctrine  In  GJorlch 
T.  Fleff,  leo  Cal.  8Sl,  116  Pac.  745. 

88.  8un»— New  trial  retnaed — Report  ot 
tcatlmoar  lMt—~ReverMl  on  appeal.^ — In  a 
case  in  which  an  appeal  Is  taken  under  the 
provisions  of  the  above  section  from  an  or- 
der denrlnK  a  mo.tlon  for  a  new  trial  where 
a  considerable  portion  of  the  report  of  the 
testimony  taken  and  other  proceedlnRs  in 
the  trial  court  are  not  available  for  the 
purpose  of  making  a  proper  record  either 
for  the  motion  for  a  new  trial  or  on  an 
appeal  under  the  provisions  of  the  above 
section,  the  trial  court  should  grant  the 
defendant  a  new  trial  of  the  cause  de  novo 
on  such  a  showlngr.  for  the  reason  that  the 
phonographic  report  of  such  testimony  and 
proceedings  having  been  lost  or  destroyed 
and  could  not  be  found  by  the  offlclal  re- 
porter in  time  for  the  preparation  of  the 
record  required. — Snell  v.  Neilson,  —  Cal. 
App.  — ,  194  Pac.  630. 

ST.  TniR»erlpt  oa  appeal— As  to  what  may 
be  laclnded  In. — In  preparing  a  transcript 
to  be  used  on  an  appeal  from  an  order  con- 
firming a  sale  of  real  estate  of  a  deceased 
person  the  appellant  may  In  his  notice  to 
the  clerk  request  that  the  transcript  shall 
contain  not  only  the  testimony  and  proceed- 
ings taken  and  had  at  the  hearing,  bat 
alao  copies  of  the  petition  for  sale,  the  or- 
der of  sale,  the  return  of  sale,  the  notice  of 
hearing  of  the  return,  the  bid  received,  and 
the  order  of  confirmation,  and  the  trial 
judge  must  certify  to  the  correctness  of 
the  transcript  containing  copies  of  such 
documents. — Golngtv.  Ouy,  168  Cal.  279,  135 
Pac.  1128. 

88.  Where  there  is  no  provision  requir- 
ing the  making  of  a  Judgment-roll,  the  ap- 
pellant may  include  in  his  notice  to  the 
clerk  a  request  that  the  documents  relating 
to  the  order  appealed  from  and  correspond- 
ing to  thtt  Judgment-roll  be  Included  in  the 
tranadrlpt  to  be  made  up  and  prepared  by 
the  reporter,  and  where  requested  the  re- 
porter must  Include  them  In  the  transcrlpt. 
— Going  V.  Guy,  166  Cal.  279.  135  Pac.  1128. 

89.  A  transcript  of  proceedings  upon  an 
appeal  from  an  order  granting  a  motion  for 
change  of  place  of  trial,  where  the  pro- 
ceedings at  the  hearing  were  not  taken 
down  by  a  stenographic  reporter,  and  the 
evidence  submitted  to  the  court  consisted 
entirely  of  the  flies  and  records  of  the  ac- 
tion, may  he  prepared  under  above  section 
and  consist  of  copies  of  the  records  and 
flies  In  the  action  including  the  papers 
presented  and  used  upon  the  motion,  and 
it  Is  the  duty  of  the  trial  judge  to  authen- 
ticate the  same. — Pierce  v.  Works,  171  Cal. 
684.  164  Pac.  852. 

90.  Where  an  appeal  was  under  this 
section.  Intermediate  orders  and  papers  re- 
ferred to  are  clearly  no  part  of  the  Judg- 
ment-roll,  and  as  their  Integrity  and  pur- 
pose haTa  not  heen  oertlfled  to  by  the  trial 


Judge,  thej-  can  not  be  considered. — DIetz 
V.  Scott,  27  Cal.  App.  320.  149  Pac.  776. 

91.  Where  the  only  transcript  on  appeal 
from  certain  orders  refusing  to  set  aside 
a  Judgment  of  default  Is  one  certified  by 
the  county  clerk,  and  not  by  the  Judge,  as 
required  by  above  section,  the  record  on 
appeal  Is  Insufllclent. — CarignanI  v.  Tor- 
tolanl,  18  Cal.  App.  44,  161  Pac  171. 

92.  An  order  refusing  to  set  aside  a  Judg- 
ment of  default  can  not  be  reviewed,  where 
the  only  transcript  Is  one  certified  by  the 
county  clerk  and  not  by  the  Judge  as  re- 
quired by  above  section. — CarignanI  v.  Tor- 
tolanl,  28  Cal.  App.  44,  151  Pac.  172. 

98,  Same  —  AntkcntletttloB  or  ecrtlSea- 
tloa, — Prior  to  the  enactment  of  this  and 
the  two  following  sections  the  only  way  of 
authenticating  the  record  on  appeal  was 
by  Incorporating  the  matter  in  a  bill  of 
exceptions  or  statement  of  the  case.  An 
additional  method  was  provided  by  this 
section,  which  declared  that  "In  lieu  of  pre- 
paring and  settling  a  bill  of  exceptions" 
such  matters  may  be  Incorporated  in  such 
transcript  prepared  and  certlfled  in  the 
manner  provided.  But  as  to  matters  not 
contained  in  the  Judgment-roll,  except  the 
notice  of  appeal,  authentication  by  the 
clerk  is  neither  necessary  nor  sufficient, 
the  section  requiring,  in  effect,  that  as  to 
all  such  matters,  the  transcript  shall  be 
settled  by  the  Judge,  after  notice  to  both 
parties,  and  in  terms  requiring  that  the 
judge  shall  certify  to  the  truth  and  correct- 
ness of  the  transcript.  Where  the  papers 
and  records  have  not  been  so  settled  and 
certified  they  constitute  no  part  of  the 
record  on  appeal  and  can  not  be  considered 
by  the  appellate  court. — Totten  T.  Barlow, 
16S  Cal.  878,  182  Pac.  749. 

94.  So  far  as  the  judgment-roll  and  the 
notice  of  appeal  are  concerned,  no  other 
authentication  than  the  certlflcate  of  the 
clerk  or  the  stipulation  of  the  attorneys 
has  ever  been  necessary,  and  with  respect 
to  these  papers  the  main  effect  of  this  and 
the  two  following  sections  seems  to  be  to 
permit  the  use  of  typewritten  Instead  of 
printed  copies. — Totten  v.  Barlow,  165  Cal, 
378.  132  Pac.  749. 

95.  Whether  the  appeal  is  taken  under 
the  new  or  old  method  In  preparing  the 
record  the  appellant  may  follow  the  method 
prescribed  herein,  that  la,  the  reporter's 
transcript  authenticated  by  the  Judge  shall 
be  a  part  of  the  Judgment-roll  and  may 

be  used  instead  of  a  bill  of  exceptions  

Cortelyou  v.  Imperial  lAnd  Co.,  166  Cal.  14, 
184  Pac.  981. 

96.  "This  section  appears  to  be  a  pitfall 
for  the  unwary,"  On  an  appeal  from  a  de- 
cree of  distribution  taken  hereunder,  the 
appellate  court,  in  the  absence  of  any  bill 
of  exceptions  or  transcript  of  the  trial  au- 
thenticated by  the  trial  judge,  can  not  take 
notice  of  the  contents  of  papers  copied  Into 
the  transcript,  except  those  that  may  be 
and  were  authenticated  by  the  elark  alone. 
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The  only  papers  which  can  thus  be  cnn^ild- 
ered  are  those  which  would  be  the  equiva- 
lent of  a  JudRment-roll  In  an  ordinary  civil 
action.— Estate  of  Gamble.  ICS  Cat.  263,  13S 
Pac.  970. 

97.  The  fact  that  the  proposed  transcript 
does  not  contain  the  statements  of  the 
court  made  at  the  hearing  of  the  motion 
for  change  of  place  of  trial,  or  the  objec- 
tions of  counsel  for  plaintiff  to  granting  the 
same,  is  not  a  sutncient  ground  of  objection 
to  the  certification  of  the  transcript,  as 
there  ia  no  necessity  for  the  Incorporation 
of  such  matters  therefo,  where  the  only 
evidence  was  the  flies  and  records  of  the 
action,  and  such  indorsements  of  admission 
of  service  and  filing  as  there  were  thereon. 
—Pierce  t.  Works,  171  Cal.  «84,  154  Pac.  862. 

98.  A  judge  of  a  superior  court  Is  not 
Justified  in  refusing  to  certify  a  transcript 
of  proceedings  claimed  to  have  been  pre- 
pared in  accord  with  the  provisions  of 
above  section,  for  use  on  an  appeal  from 
an  order  granting  a  motion  for  change  of 
place  of  trial  to  the  county  of  the  defend- 
ants' alleged  residence,  upon  the  ground 
that  the  proposed  transcript  is  not  certi- 
fied by  the  clerk  or  any  one  else  as  con- 
taining true  or  correct  copies  of  the  original 
documents,  papers,  flies  and  records,  when 
no  objection  has  been  made  by  the  oppos- 
ing attorneys  on  any  such  ground. — Pierce 
V.  Works,  171  Cal.  684,  164  Pac.  862. 

99.  Mandamus  will  not  He  to  compel  a 
trial  Judge  to  certify  to  the  correctness  of 
the  reporter's  transcript  of  the  proceedings 
at  the  trial  which  Jiad  been  prepared  under 
above  section  for  use  on  appeal  from  the 
judgment,  where  the  right  to  a  record 
under  such  section  as  It  existed  prior  to 
the  amendment  of  August  8,  1915,  had 
been  lost  by  expiration  of  time,  notwith- 
standing a  proceeding  on  motion  of  a 
new  trial  was  pending  at  the  time  such 
amendment  became  effective,  and  where 
it  alao  appears  that  the  bill  of  exceptions 
upon  which  the  notice  of  intention  to  move 
for  a  new  trial  was  made  was  properly  re- 
fused settlement  on  account  of  the  Inexcus- 
able default  of  the  petitioner. — SchmItt  v. 
White,  172  Cal.  664.  168  Pac.  216. 

100.  On  an  appeal  from  a  Judgment 
taken  under  the  alternative  method,  man- 
damus will  not  He  to  compel  the  trial  Judge 
to  certify  to  the  correctness  of  the  tran- 
script, where  there  was  no  phonographic 
report  taken  of  the  proceedings  of  the  trial. 
—Bush  V.  Allen,  172  Cal.  100,  156  Pac.  466. 

101.  The  typewritten  transcript  must  be 
certified  by  the  trial  court  or  the  appeal 
can  not  be  considered. — I>ewls  v.  LAplque, 
26  Cal.  App.  448,  147  Pac.  221. 

102.  Where  the  transcript  on  appeal  Is 
not  certified  to  by  the  trial  judge  there  Is 
no  proper  record  or  appeal  which  may  be 
reviewed. — Carlgnani  v.  Tortolanl,  28  Cal. 
App.  44,  161  Pac.  172. 


103.  Saue  —  CommcneoiRcnf  to  run  ot 
time  for  flllnK. — In  the  case  of  an  order 
sustaining:  a  motion  to  dismiss  proceedings 
for  a  new  trial,  on  the  ground  of  lack  of 
diligence  in  prosecuting  the  same,  which 
order  becomes  final  by  failure  to  appeal 
from  It,  the  party,  instead  of  appealing, 
having  moved  to  vacate  the  order  of  dis- 
missal on  the  ground  that  his  delay  In  pro- 
secuting the  motion  for  a  new  trial  was  due 
to  mistake  and  excusable  neglect,  which 
motion  was  granted,  but  thereafter  the 
court  made  an  order  ex  parte  purporting  to 
vacate  the  last  named  order  and  setting  aside 
the  motion  to  vacate  the  order  dismissing 
the  proceedings  for  a  new  trial  for  further 
hearing,  and  after  hearing  made  an  order 
finally  denying  the  motion  to  vacate  the 
order  dismissing  the  proceeding  for  a  new 
trial,  the  last  order  denied  the  motion  for 
a  new  trial  and  definitely  ended  the  pro- 
ceedings therefor,  and  the  time  for  filing 
the  transcript  on  appeal,  so  far  as  affected 
by  the  pendency  of  the  proceeding  for  a 
new  trial  ts  concerned,  commenced  to  run 
at  least  upon  the  order  of  the  last-named 
order. — Bryan  v.  Tevia,  177  Cal.  626.  171  Pac. 
433. 

104.  Same — Judge's  eertlBcate  to  be  at- 
tached to. — In  those  cases  In  which  the 
Judge's  certificate  la  not  attached  to  the 
transcript  on  appeal  In  accordance  with  the 
provisions  of  the  above  section,  but  the 
certificate  of  the  elerk  alone  Is  attached 
to  the  transcript  the  appeal  must  be  con- 
sidered where  the  appellate  court  has  won 
upon  the  Judgment-roll  alone,  for  the  rea- 
son that  the  clerk  Is  qualified  to  certify  to 
the  Judgment-roll  only. — Klbbe  v,  Oraves, 
—  Cal.  App.  — ,  191  Pac!  81.  following  doc- 
trine in  I>ane  v.  Tanner,  166  Cal.  136,  103 
Pac.  846;  Chrlstlanson  Lumber  Co.  v.  Sea- 
wall, 167  Cal.  406,  108  Pac.  27*:  Knoch  v. 
Halsllp,  168  Cal.  20.  124  Pac.  997. 

105.  Same— Hand amns  to  eempei  Jndice 
to  allow  and  ccrtlfy^Mandamus  will  not  He 
to  compel  a  Judge  to  settle,  allow,  an^  prop- 
erly certify  a  transqrlpt  on  appeal  at- 
tempted to  be  prepared  under  this  section, 
for  use  on  appeal  from  a  judgment  where 
the  appellant  has  neglected  for  more  than 
ten  days  after  filing  his  notice  to  file  with 
the  clerk  a  notice  requesting  the  prepa- 
ration of  the  transcript. — Flake  v.  Qosbey, 
16S  Cal.  334,  14S  Pac.  611. 

IOC    Sam^— SnflteleaeT  of,^^n  an  appeal 

from  a  Judgment  denying  a  peremptory 
writ  of  mandate  against  a  Judge  of  a  police 
court  where  the  transcript  purporting  to 
have  been  prepared  under  the  provisions  of 
the  above  section  and  following  sections  to 
and  Including  section  96Sc,  post,  contains, 
in  addition  to  a  certified  copy  of  the  judg- 
ment-roll and  notice  of  appeal,  a  statement, 
certified  by  the  clerk,  of  testimony  and  pro- 
ceedings In  the  police  court  purported  to 
have  been  received  In  evidence  In  the  su- 
perior court,  the  transcript  Is  not,  as  to 
such  additional  matter,  duly  certified,  in 
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tbat  It  WBfl  not  transcribed  by  the  court 
reporter,  and  it  not  appearing:  to  have  been 
duly  certlfled  by  tha  Judffe  of  the  Buperior 
court. — People  ex  rel.  Simons  v,  Bunnell,  38 
Cal.  App.  fi48,  sub  nom,  Simons  v.  Bunnell, 
177  Pac.  ITS. 

107.  Saaie— -Time  for  mmrvtnm  ud  flllav 
tniMcript. — ^Under  Rule  II  of  the  supreme 
court,  where  a  transcript  Is  prepared  under 
above  section,  the  date  of  the  certification 
of  the  transcript  by  the  Judge  or  the  clerk, 
aa  the  case  may  be,  marks  the  time  of  the 
completion  of  tbe  preparation  of  the  tran- 
script, and  must  therefore  be  regarded  as 
the  date  from  which  the  time  within  which 
the  transcript  must  be  filed  In  the  appellate 
court  begrins  to  run.  Hence  the  fl  liner 
thereof  within  forty  days  from  such  date 
is  within  the  legal  time  for  that  act  to  be 
performed. — Jaques  v.  Yuba  County  Super- 
visors, 22  Cal.  App.  627,  135  Pac.  686. 

lOS.  Neither  the  statute  nor  any  rule  of 
the  appellate  courts  contains  any  provision 
prescribing  a  limit  to  the  time  within  which 
a  transcript  Is  to  be  prepared. — Jaques  v. 
Yuba  County  Supervisors,  22  Cal.  App.  627, 
135  Pac.  686. 

109.  Although  a  transcript  is  not  filed 
within  the  time  prescribed,  a  motion  to  dis- 
misa  the  appeal  on  that  ground  wilt  be  de- 
nied if  the  transcript  Is  filed  prior  to  the 
hearing  of  the  motion. — Jaques  r.  Yuba 
County  Supervisors,  22  Cal.  App.  627,  136 
Pac.  686. 

110,  Time  for  inaklnB  dcmaMd  for  rec- 
ord—Tmniaatlon  of  new  trial  vroecedtBga 
—Notice  of  dectoloB— ^Or  other  termlna- 
tton." — The  ten  days'  time  "after  notice  of 
decision"  denying  a  motion  for  new  trial  or 
"other  termination"  of  such  a  motion,  with- 
in which  a  party  may  file  a  demand  for 
record  under  the  above  section,  or  may 
aerve  a  proposed  bill  of  exceptions  under 
section  660,  ante,  commences  to  run  Imme- 
diately from  the  failure  of  the  trial  court 
to  pass  on  the  motion  within  three  months 
after  the  verdict  of  the  Jury  or  service  on 
the  moving  party  of  notice  of  decision  of 
the  court;  written  notice  of  the  decision 
denying  the  motion  is  not  essential  In  such 
a  case  under  the  peculiar  statutory  provi- 
sions; actual  notice  only  Is  required,  and 
in  the  event  of  such  a  termination  of  the 
new  trial  proceedings  the  law  Itself  gives 
the  notice. — Bernscheln  v.  Whltaker,  175 
Cal,*  ISO,  aub  nom,  Bornscheln  v.  Whltaker. 
166  Pac.  B2S;  Moore  v.  Strayer,  176  Cal.  171, 
166  Pac.  630. 

Aa  to  conatruetlon  of  the  phrase  "or  other 
termination  of  proccedinc"  see,  ante, 
S  94Ib,  note  par.  123, 


111,  Time  Af  appeal— Aetaal  notice  of 
deelMlon— Written    native    not  eMcntlal. — 

Where  actual  notice  Is  established  by  satis- 
factory evidence  in  the  record,  this  will 
start  the  statute  running  as  to  the  period 
of  limitation  without  the  service  of  a 
formal  written  notice;  but  such  actual  no- 
tice must  be  clearly  shown  by  facts  ap- 
pearing in  the  records,  files,  or  minutes  of 
the  court. — Brown  v.  Superior  Court,  175 
Cal.  141,  165  Pac.  429. 

112,  Same — Same — Minate-order  denylag 
new  trini, — A  mere  entry  in  the  minutes  of 
the  trial  court,  reciting  that  a  motion  for 
a  new  trial  came  on  regularly  for  hearing, 
that  certain  persons  appearing  aa  attorneys 
for  the  parties,  and  that  the  motion  was  de- 
nied. Is  insufficient  to  show  actual  notice 
of  the  denial  of  the  motion  by  the  attorney 
of  the  moving  party. — Brown  v.  Superior 
Court.  176  Cal.  141,  166  Pac.  4S». 

113.  Trpewritten  record- Where  nnau- 
tborUed. — The  above  section  and  section 
9S3c,  post,  do  not  permit  tbe  filing  of  a 
typewritten  record  on  appeal  in  all  cases, 
and  do  not  permit  It  in  the  case  of  an  ap- 
peal from  the  Judgment  upon  the  Judg- 
ment-roll alone,  meaning  by  that  term  the 
papers  constituting  the  Judgment-roll  as 
specified  in  section  670,  ante.  Ob  such  an 
appeal,  -the  appellant  can  not  avoid  the  rule 
of  the  supreme  court  requiring  the  record 
upon  appeal  to  be  printed,  by  giving  the 
clerk  a  notice,  purporting  to  be  within  the 
terms  of  above  section,  to  have  the  Judg- 
ment-roll prepared  as  a  typewritten  rec- 
ord by  the  stenographic  reporter. — That 
section  does  not  apply  to  such  a  case. — ^Har- 
pold  V.  Slocum,  168  CaL  364,  143  Pac.  609. 

114.  Owing  to  the  doubt  attending  the 
construction  of  those  sections,  the  failure 
to  print  the  transcript  on  appeal  In  a  case 
where  the  rules  of  the  supreme  court  re- 
quired such  printing  will  not  warrant  a  dis- 
missal of  the  appeal,  if  the  appellant  sea- 
sonably and  in  good  faith  filed  a  typewrit- 
ten record  prepared  by  the  stenographic 
reporter,  believing  It  to  be  a  sufficient  tran- 
script.— Harpold  Slooum,  168  CaL  864, 
143  Pac.  609. 

116.  There  is  no  authority,  either  In  the 
rules  of  court  or  in  the  statutory  provi- 
sions, for  a  transcript  presented  by  certi- 
fied typewritten  copies  In  those  cases  In 
which  the  appeal  Is  from  the  Judgment  upon 
the  Judgrment-roll  alone.  The  above  section 
and  following  sections  to  and  Including  sec- 
tion 9S3c,  post,  as  they  stood  in  August. 
1914.  did  not  apply  to  such  an  appeal.— 
Laplque  T.  Plummer,  88  Cal.  App.  817,  166 
Pac.  66. 


§963b.  UNDERTAKING  TO  PAY  COST  OF  TRANSCRIPT.  At  the  time 
the  said  notice  provided  for  in  the  last  section  is  filed  with  the  clerk  of  the 
court,  the  appellant,  or  person  intending  to  appeal,  shall  file  an  undertaking 
in  an  amount  to  be  fixed  by  the  clerk,  with  two  good  and  sufficient  sureties, 

2281 


Digitized  by 


CUBRK  TO  TRAKSMIT  RECORD  ON  AFPBAIi. 


[P*.  U. 


by  which  the  party  giving  said  notice  shall  undertake  and  agree  to  pay  the 

clerk  the  cost  of  preparing  said  transcript,  or  may  arrange  personally  with  the 

stenographic  reporter  for  his  compensation. 

History:  Enactment  approved  March  20,  1907,  Stats,  and  Amdta. 
1907,  p.  761,  Kerr's  Stats,  and,  Amdts.  1906-7,  p.  472;  amendment 
approved  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  207.  In  affect 
August  8,  1915. 


TJNDEBTAKING  TO  PAT  COST  OP 
TBAN8CEIPT. 

1.  Partial  payments  to  stenographer— losof- 
fieient  compliance  with  section. 
2-4.  Undertaking  to  pay  clerk's  oosti — Con- 
struction. 

See,  ante,  B  936  and  note. 

An  t»  Independent  ehncacter  of  eectloan 
of  the  code,  see,  ante,  {  941b,  note  par.  4. 

1.  Partial  pari>)*^nt«  to  atenovniphei^— 
ImiBfleleBt  compliance  with  Mcetlon. — ^A 
person  appeallns  under  the  new  and  alter- 
native method,  under  the  provisions  of  sec- 
tion 9fi3a,  ante,  who  has  not  filed  an  un- 
dertaklns  aa  required  in  the  above  section, 
but  who  has  made  payments  on  account  to 
the  reporter  without  a  showing  of  a  per- 
sonal arranffement  between  him  and  the  re- 
porter under  which  he  had  obtained  credit 
from  the  reporter,  or  a  waiver  of  his  right 
to  be  secured  by  an  undertaking  to'  be  filed 
as  required  by  the  above  section,  this  will 
be  insufficient  to  relieve  such  party  from 
default  in  the  preparation  of  the  transcript 
within  the  time  required  by  section  9BSa, 


ante. — McDowell  v.  Title  Guarantee  A  Trust 
Co.,  —  Cal.  App.  — ,  192  Fac.  103. 

a.    Undertaklns   to  pay   clcrk'n  costs— 

CoBstmctioa. — This  Is  meant  solely  for  the 
protection  of  the  clerk  and  steuograpber. 
and  Instead  of  furnishing  the  undertaking 
the  party  may  arrange  personaUy  with  the 
stenographer  tor  his  compensation. — Fierce 
V.  Works.  171  Cal.  684,  154  Fac.  852. 

8.  The  mere  failure  to  file  with  the  clerk 
the  undertaklns  provided  for  by  above  sec- 
tion to  secure  the  cost  of  preparing  the 
transcript  can  not  be  urged  aa  a  good 
ground  of  objection  to  the  certification  of  a 
transcript  In  fact  prepared  and  delivered 
by  the  clerk  to  the  judge  for  settlement, 
since  the  giving  of  such  undertaking  may 
be  waived  by  the  clerk. — Pierce  T.  Works. 
171  Cal.  684.  1S4  Fac.  862. 

4.  While  there  may  be  a  stay-bond  and 
an  undertaking  to  pay  the  costs  on  appeal 
embodied  in  one  Instrument,  only  an  under- 
taking tor  the  payment  of  costs  is  essential 
to  confer  jurisdiction  upon  the  appellate 
court. — Cohen  v,  Connick,  2S  Cal.  App.  491, 
147  Pao.  479. 


§953a   CLERK  TO  TRANSMIT  THE  PREPARED  BEOOBD  ON  APPEAL. 

Where,  on  appeals  taken  from  judgments,  orders  or  decrees  of  the  superior 
court  to  the  supreme  court  or  district  courts  of  appeal  the  appellant  elects 
to  avail  himself  of  the  provisions  of  the  three  preceding  sections,  it  shall  be 
the  duty  of  the  clerk  of  the  court  from  which  the  appeal  is  taken,  [11  within 
ten  days  after  the  preparation  of  the  record,  [2]  to  transmit  to  the  clerk  of 
the  court  to  which  the  appeal  is  taken,  [3]  the  record  prepared  in  accordance 
with  the  provisions  of  the  two  preceding  sections. 

Said  records  shall  be  filed  with  the  clerk  of  the  court' to  vdileh  the  appeal  is 
talKn  and  no  transcript  thereof  need  be  printed. 

In  filing  briefs  on  said  ^>peal  the  parties  must,  however,  print  in  their  briefs, 
or  in  a  supplement  appended  thereto,  such  portions  of  the  record  as  they  desire 
to  call  to  the  attention  of  the  court. 

[Omissions  from  record  may  be  filed  as  supplement.]  No  appeal  shall  be  dis- 
missed nor  shall  any  appeal  be  decided  adversely  to  any  party  for  failure  to 
print  in  bis  brief  the  portion  of  the  record  or  any  part  thereof  in  support  of 
his  points,  but  in  such  case  the  court  hearing  the  appeal  shall  direct  such  party 
to  print  and  serve  on  the  adverse  party  and  file  with  it  a  supplement  to  his  brief 
in  which  shall  be  set  forth  in  full  that  portion  of  the  record  relied  on  by  such 
party  and  not  printed  in  any  former  brief.  The  court  shall  fix  the  time  within 
which  such  supplement  shall  be  served  and  filed  and  shall  permit  or  require 
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such  additional  portions  of  the  record  to  be  printed,  -served  and  filed  as  may 

be  desirable  for  the  full  presentation  of  the  points  at  issue. 

History:  Enactment  approTed  March  20,  1907,  Stats,  and  Amdts. 
1907,  p.  751,  Kerr's  SUts.  and  Amdts.  1906-7,  p.  472;  amendment  ap- 
proTBd  May  3.  1919,  StaU.  and  Amdts.  1919,  p.  261.  In  effect  July 
23,  1919. 


TBANSMITTINa  PREPARED  RECORD  — 
BRIEFS,  AND  WHAT  TO  CONTAIN 
—REVIEW. 

1.  Amendment  of  1919— ConBtruction  as 
to  effect  of. 

2f  3.  Brief  of  appellant  —  Failure  to  print 
portiona  of  record  in — Affirmance. 

4, 5.  Same  —  Same  —  May  be  striken  from 
files. 

6.  Same — Defective  brief  —  Sapplemental 

record. 

7.  Same  —  Incorporating  evidence  in— 

Effect  of. 

8.  Same — Insufficiency  of — Court  will  not 

search  transcript. 

9.  Same  —  Same  —  Presumption  from  rec- 

ord. 

10.  Same — Omission  of  evidence  from — 

Effect  of. 

11.  Same — Opening,  not  Closing  brief,  re- 

ferred to. 

18.  Same — ^Requirements  as  to  brief  on  ap- 
peal by  reporter's  transcript. 

13.  Same — Sufficiency  of — Burden  of  show- 

ing errors. 

14.  Certiorari  —  Record  on  appeal  —  Suffi- 

cieney  of  briefs. 

15.  CNutmetion  of  section — ^As  to  inten- 

tion. 

16.  Same  —  Amendment  of  1919  — As  to 

origin. 

17.  Same  —  Same  —  Does  not  relieve  party 

of  duty  to  print  in  brief. 

18.  Sune — Same — Immaterial  portions  of 

record — Not  required  to  be  printed. 

19.  Same  —  Appeal  on  snfficienoy  of  the 

evidence — Requirements  as  to  the 
brief. 

20.  Same — Applicable,  when. 

21-  23.  Same — "Positive"  in  its  requirements. 

24.  Same  —  Purpose  of  requiring  matters 

printed  in  brief. 

25.  XViilnre  to  print  evidence  in  brief — 

Effect  of. 

26.  Failure  to  print  material  parts  of  rec- 

ord in  brief — Effect  of. 

27.  Failure  to  print  parts  of  record  show* 

ing  error — Effect  of. 
2S-  33.  Insnfficient  record — Affirmance  of  judg- 
ment. 

34-  36.  Same — Failure  to  print  record  in  brief. 

37.  Judgment  denying  partial  distribution 

—  Defective  record  on  appeal  — 
Affirmance. 

38.  Motion  for  supplemental  record — ^Bur- 

den is  upon  party  moving. 


39.  Non-compliance  with  requirements  of 

section  as  to  printing  evidence  in 
briefs — Rule  in  prior  case  followed. 

40.  Opening  brief  —  Failure  to  meet  re- 

quirements of  above  section— Effect 
of. 

41-48.  Points  in  brief — Failure  to  print  ab- 
stracts from  record. 

44.  Printing  material  parts  -of  record  in 

appellant 's  brief. 

45.  Printing  material  parts  of  transcript 

in  brief. 

46.  Printing  parte  of  record  in  brief — In 

general. 

47.  Same — Necessary  to  decision. 

48.  Printing  record  in  brief — Failure  to  do 

80 — Court  will  not  look  into  type- 
written transcript. 

49.  Same  —  Parts  of  record  showing  error 

must  be  printed  in  brief. 
50-  52.  Printing  testimony — Failure  to  print- 
Insufficiency  of  evidence  not  con- 
sidered. 

53.  Same — Reference  to  pages. 

64.  Same — Requirement  as  to  printing  tes- 
timony applies  to  both  parties. 
55-  58.  Record  on  ap^l  —  Failure  to  print 
portions  of  in  brief — ^Affirmance  of 
judgment. 

59,  60.  Same— Printing  in  brief. 

61.  Same — Same — Rule  as  to  printing  rec- 

ord. 

62.  Same  —  Sufficiency  Of  —  Scope  of  re- 

view. 

63-  68.  Transmission  of  record  on  appeal — 
Construction  of  section. 

69.  Typewritten   transcript  —  Failure  to 

print  parts  of  record  in  brief  — 
Affirmance  of  judgment. 

70.  Same — Not  reviewable. 

71-  73.  Same — Scope  of  review — ^Presumption. 
74.  Same — Same — Briefs  referring  to  tran- 
script only. 

See,  ante,  I  M6  and  note. 

Am  to  Independeat  ebaraeter  mt  ■eetloMw 

of  tkc  «ode.  see,  ante,  )  941b,  note  par.  4. 
1.    Ameiidateat  of  1SI9 — Coaiitrnclloii  an 

to  *lt«t  of. — The  amendment  of  1919  to  the 

above  section  does  not  relieve  the  parties 
from  the  necessity  of  printing  in  tlielr 
briefs,  or  in  a  supplement  appended  thereto, 
such  portions  of  the  record  as  they  desire 
to  call  to  the  attention  of  the  court,  when 
the  appeal  Is  taken  under  the  new  and  al- 
ternative method  as  prescribed  by  sections 
9S8,  ante,  to  and  Including  the  above  8e<.-tia» 
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of  the  code. — Eddy  v.  Sto-vye,  43  Cal.  App. 
789,  186  Pac.  1024. 

Z.  Brief  of  appellaat— Fallare  to  priMt 
poTtlODM    Of   record  la — ABvjnaaec. — In  a 

case  In  which  an  appellant  fails  to  print 
in  the  brief,  or  in  a  supplement  appended 
thereto,  the  portions  of  the  record  he  de- 
sires to  call  to  the  attention  of  the  court, 
as  required  in  the  above  section,  the  appel- 
late court  may  affirm  the  decision  on  that 
ground  alone. — Beecham  v.  Burns,  34  Cal. 
App.  754,  168  Pac.  1058:  Llllard  v.  Abbott 
Hardware  Co.,  34  Cal.  App.  719.  168  Pac.  707. 

3.  Where  no  part  of  the  judsfment-roll 
Is  printed  In  or  with  the  brief,  and  none  of 
the  testimony  given  at  the  trial  Is  therein 
printed,  except  very  brief  and  fragmentary 
extracts  which  are  wholly  Insufficient  to 
illustrate  the  points  made  or  to  show  error, 
the  judgment  must  be  affirmed  for  failure 
to  comply  with  the  requirements  of  the 
above  section.— Llllard  v.  Abbott  Hardware 
Co.,  34  Cal,  App.  719.  168  Pac.  707. 

4.  Same — Sam*' — May  be  atrlpkea  from 
fllea. — In  the  case  In  which  the  opening 
brief  for  the  appellants  Is  typewritten,  not 
Indexed,  only  four  copies  filed,  and  no  at- 
tempt appearing  to  have  been  made  In  Its 
preparation  to  conform  to  the  requirements 
of  Rule  VIII  of  the  court  {177  Cal.  1,  176 
Pae.  Ix,  and  instead  of  calling  the  atten- 
tion of  the  court  to  those  parts  of  the  rec- 
ord desired  to  be  presented,  as  provided  In 
the  above  section  the  brief  attains  merely 
those  portions  of  the  voluminous  testimony 
considered  by  the  appellant  to  be  favorable 
to  her  contention  without  any  reference  to 
the  transcript,  and  with  but  little  comment 
as  to  the  nature  and  eBtect  of  the  evidence, 
the  appellate  court  will  be  Justified  in  strik- 
ing from  the  flies  the  brief  and  dismissing 
the  appeal.— McCahan  v.  McCahan,  —  Cal. 
App,  — ,  190  Pac.  460. 

5.  In  a  case  In  which  an  appeal  Is  brought 
under  the  now'  and  alternative  method 
where  the  appellant  has  failed  to  print  in 
the  opening  brief,  or  in  a  supplement 
thereto,  such  portions  of  the  record  as  Is 
desired  to  call  to  the  attention  of  the  court, 
such  omission,  under  the  amendment  of 
1919  to  the  above  section  does  not  permit 
of  a  dismissal  of  the  appeal. — KInderman  v. 
Shipley,  —  Cal.  App.  — ,  190  Pac.  472. 

«.    Save  —  Defective  brief — Sopplemental 

noord.  In  a  case  In  which  an  appeal  under 

the  new  and  alternative  method  Is  taken, 
even  though  the  appellant  In  his  brief  di- 
rects attention  to  the  number  of  rulings 
which  It  Is  Insisted  are  errors  committed 
by  the  court,  and  upon  which  appellant 
bases  an  argument  for  reversal.  If  he  neg- 
lects to  print  in  bis  brief  the  parts  of  the 
record  necessary  to  Illustrate  the  points 
made,  as  required  by  the  provisions  of  the 
above  section,  and  without  reference  to 
which  parts  of  the  record  the  argument  of 
the  appellant  is  unintelligible,  upon  the 
service  Of  the  brief,  the  attorneys  for  the 
respondent  may  apply  to  the  court  for  an 
order  directinc  appellant  to  serve  and  file 


a  supplemental  record,  as  required  by  the 
amendment  to  the  above  section. — Palmer 
V.  Guaranty  Trust  &  Sav.  Bank,  45  Cal.  App. 
B72,  188  Pac.  802. 

7.  Same— IncorporatlBK  evldeace  li^— Bf- 
feet  of. — In  a  case  in  which  an  appellant  in 
his  .brief  quotes  some  portion  of  the  testi- 
mony, he  thereby  attracts  the  attention  of 
the  appellate  court  to  "such  portions  of  the 
record  aa  he  desires  to  call  to  the  attention 
of  the  court,"  within  the  provisions  of  the 
above  section,  and  where  the  testimony  thus 
quoted  is  not  sufficient  to  maintain  his  con- 
tention the  Judgment  will  be  affirmed  with- 
out further  examination  of  the  record. — 
Emmett  v.  Coons,  84  Cal.  App.  197,  167  Pao. 
888,  890. 

8.  Sam^— IneaBclcaer  of— Court  will  aot 
search  transcript.  —  Where  an  appeal  I9 
taken  under  the  new  and  alternative 
method,  and  the  parties  have  failed  to  print 
In  thetr  briefs,  or  In  a  supplement  appended 
thereto,  as  required  by  the  provisions  of  the 
above  section,  such  parts  of  the  record  as 
they  desire  to  call  to  the  attention  of  the 
court,  appellate  courts  will  not  search  the 
transcript  for  the  portions  applicable  to  the 
points  presented. — Vamey  Bros,  ft  Co.  v. 
Abbott,  39  Cal.  App.  721,  192  Pac.  894. 

9.  Same— Same-^reaaniptlon  froas  rec- 
ord.— In  the  case  of  an  action  to  recover 
the  purchase-price  of  corporation  stock,  on 
an  appeal  from  Judgment  there  Is  presented 
a  typewritten  transcript,  and  the  appellants 
print  a  copy  of  the  complaint  In  their  brief 
but  do  not  print  the  answer  filed  thereto  or 
state  the  issues  raised  thereby,  an  appellate 
court  Is  Justified  in  assuming  that  the  an- 
swer admitted  the  delivery  of  the  stock, 
under  the  provisions  of  the  above  section, — 
Tucker  v.  Scott,  181  CaL  784,  186  Pac.  150. 

to.  Same— Omlsalon  of  evidence  fron — 
Bffect  of. — Where  an  appeal  is  taken  under 
the  new  and  alternative  method  under  the 
provisions  of  the  above  section  It  la  the 
duty  of  the  appellant  to  print  In  his  brief 
the  evidence  upon  which  he  relies  to  secure 
a  reversal;  the  appellate  court  will  not 
search  the  transcript  to  8nd  the  evidence 
which  Che  appellant  and  the  respondent,  for 
that  matter,  have  omitted  fronx  the  briefs 
in  disregard  of  the  above  section. — Shorr  v. 
City  of  Azusa,  88  Cal.  App.  709,  177  Pac.  S12. 

11.  Saate— Opening,  not  eloalng  brief,  re- 
ferred to. — The  requirement  aa  to  printing 
necessary  parts  of  testimony  relates  to  the 
opening  and  not  the  closing  brief  of  appel- 
lant.— Gustafsen  v.  Wassen.  42  Cal.  App. 
70.  183  Pac.  352. 

12.  Same — Requirement*  as  to  brief  on 
appeal  by  reporter's  tranacrlpt. — Parties 
appealing  on  reporter's  transcript  must  con- 
form to  the  provisions  of  above  section  If 
they  want  to  insure  a  satisfactory  consid- 
eration of  the  evidence, — Bublltz  v.  Reeves, 
40  Cal.  App.  75,  180  Pac.  28. 

18.  Same  —  Snfllclency  of  —  Bnrdea  of 
•faowlttK  errors. — Under  the  provisions  of 
the  above  section  it  Is  Incumbent  upon  aa 
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appellanl  under  the  new  and  alternative 
method  to  print  In  hia  brief  such  portions 
of  the  record  as  he  deems  essential  to  a 
correct  understanding  and  determination  of 
the  appeal,  and  while  in  the  absence  of  any 
■brief  on  the  part  of  the  respondent  the  ap- 
peal mar  be  determined  upon  those  portions 
of  the  record  printed  In  appellant's  brief,  it 
Is  Incumbent  upon  such  appellant  by  and 
In  his  brief  to  show  that  error  resulting  In 
a  miscarriage  of  Justice  has  occurred,  in 
order  to  entitle  him  to  a  reversal,  even  tn 
the  absence  of  any  brief  or  appearances  on 
behalf  of  the  respondent. — ^Lutz  v.  Merchant* 
Nat.  Banlt,  179  Cal.  401.  177  Pac.  158. 

14.  Certiorari — Record  on  appeal— Sofll- 
dcBcy  of  briefM. — An  appeal  from  a  Judg- 
ment rendered  on  writ  of  certiorari  will  be 
affirmed  where  the  only  writ  on  appeal  is  in 
the  form  of  a  typewritten  transcript,  and 
no  part  of  It  is  printed  in  the  brief  or  in 
a  supplement  appended  thereto,  as  rcQulred 
by  the  provisions  of  the  above  section. — An- 
derson V.  Recorder's  Court.  36  Cal.  App.  123, 
171  Pac.  812,  following  the  doctrine  In  Jonea 
V.  American  Potash  Co.,  35  Cal.  App.  128, 
169  Pac.  897:  Stewart  v,  Andrews,  35  Cal. 
App.  250.  169  Pac.  397;  Helper  v.  Wright,  35 
Cal.  App.  B«7,  170  Pac.  667. 

IB.  COBStnietloB  of  acetloo— As  to  Inten- 
tion.— The  legislature  did  not  Intend  that 
the  appellant  should  be  required  to  print  in 
his  brief  all  the  testimony  or  even  so  much 
as  related  to  the  points  urged  for  reversal. 
-De  Bock  V.  De  Bock,  48  Cal.  App.  283,  184 
Pac.  890. 

16.  Same  —  Amendment  of  1BI9  — An  to 
origin. — The  following  dictum  of  Mr,  Jus- 
tice James  is  gathered  for  Its  Just  and  force- 
ful protest  against  freaki  not  to  say  silly 
and  vicious  legislation  (like  former  !  388a 
Penal  Code),  and  no  state  in  the  Union  suf- 
fers more  from  such  legislation  than  Cali- 
fornia. Speaking  of  said  amendment  this 
language  is  used:  '•the  legislature  of  1919, 
— apparently  at  the  instance  of  some  counsel 
who,  through  the  negligent  failure  to  meet, 
the  requirement  of  the  section,  had  not  se- 
cured consideration  for  contentions  made, — 
adopted  an  amendment  to  the  section,  which 
provides  that  an  appeal  shall  not  be  decided 
adversely  to  a  party  by  reason  of  the  fail- 
ure to  print  portions  of  the  record  relied 
upon,  but  that  In  such  a  case  the  court  shall 
make  an  order  directing  the  party  to  file 
such  supplement  containing  printed  por- 
tions of  the  record  relied  upon  and  fixing 
the  time  within  which  such  may  be  done. 
Paraphrasing  the  amendment  a  little,  It  re- 
quires the  court  to  say  to  a  party:  'You 
have  failed  to  read  or  observe  an  unmis- 
takably plain  provision  of  the  statute; 
therefore  we  will  allow  you  time  within 
which  to  do  this.'  To  that  extent  the  appel- 
late court  has  become  an  adjunct  of  the  law 
school." — Avery  v.  Hagenols,  45  Cal.  App. 
176.  177.  187  Pac.  119. 

17.  Sam* — Same — Dom  not  relieve  party 
of  dnty  to  print  In  brirf. — The  amendment 
to  the  above  section,  by  the  legislature  of 


1919  providing  that  no  appeal  shall  be  dis- 
missed nor  shall  any  appeal  be  decided  ad- 
versely to  any  party  for  failure  Co  print  in 
his  brief  the  portions  of  the  rec»ird  claimed 
to  support  his  points  does  not  relieve  the 
party  from  the  necessity  of  printing  In  his 
brief,  or  In  a  supplement  appended  thereto, 
such  portions  of  the  record  as  it  is  desired 
to  call  to  the  attention  of  the  court,  when 
the  appeal  Is  taken  under  the  provisions  of 
sections  953  to  and  Including  above  section. 
— Friend  &  Terry  Lumber  Co.  v.  Devine, 
—  Cal.  App,  — ,  188  Pac.  1007.  following  the 
doctrine  in  Eddy  v.  Stowe,  43  Cal.  App.  789. 
186  Pac.  1024. 

IS.  Same— Same— Immaterial  portlona  of 
reeord — ^Hot  required  to  be  prtated.^Whlle 
the  above  section  as  amended  requires  the 
party  to  print  in  his  brief  all  those  portions 
of  the  record  which  are  claimed  to  support 
his  points  he  is  not  required  thereby  to  print 
in  his  brief  those  portions  of  the  record 
which  do  not  support  hla  point. — Friend  A 
Terry  Lumber  Co,  v.  Devine,  —  Cal.  App.  — , 
188  Pac,  1007. 

18.  Same— Appeal  on  NulBelency  of  the 
evidence — Heqalremcnts  as  to  the  brief. — In 
those  cases  In  which  the  appeal  Is  on  the 
ground  of  the  Inaufflclency  of  the  evidence 
to  support  the  Judgment  the  party  appealing 
Is  not  relieved  from  the  requirements  that 
he  shall  print  in  his  brief  those  portions 
of  the  record  which  support  his  contentions, 
and  will  be  required  to  Include  therein 
Buch  part  of  the  evidence  as  tends  to  make 
out  his  contention,  but  will  not  be  required 
to  Include  evidence  which  Is  Immaterial  to 
his  point, — Friend  &  Terry  Lumber  Co.  v. 
Devine,  —  Cal.  App.  — ,  188  Pac.  1007. 

30.  Same— Applicable,  wben. — The  provi- 
sion of  above  section  dlapenaing  with  the 
necessity  of  printing  the  tranacrlpt  of  the 
record  on  appeal  applies  only  where  the  ap- 
pellant has  availed  himself  of  the  method 
of  appeal  provided  by  aectlon  953a.  ante, 
and  the  latter  aectlon  relates  and  ap- 
plies only  to  cases  where  a  reporter's  tran- 
script Is  prepared  and  settled;  It  follows, 
therefore,  that  In  cases  where  there  Is  no 
substitute  for  a  bill  of  exceptions  or  re- 
porter's transcript  prepared,  under  that  sec- 
tion, there  is  no  statutory  exemption  from 
the  necessity  of  printing  the  transcript,  and 
the  rules  of  the  supreme  court  on  that  sub- 
ject must  prevail. — Harpold  v.  Slocum,  168 
Cal.  364.  143  Pac,  609. 

21.  Same— "Poult Ive"  In  Its  reqolrementM. 
— Judge  Brittain  says  that  the  above  sec- 
tion is  "positive  In  Its  requirements.  It  has 
been  frequently  construed  by  both  the  su- 
preme court  and  the  district  court  of  ap- 
peals. Mller  V.  Oliver  (174  Cal.  404.  163  Pac. 
357)  was  filed  more  than  a  year  before  the 
appellant's  opening  brief  was  filed  In  this 
case."  [In  the  case  cited  the  section  was  not 
construed,  but  the  court  held  that  where 
the  transcript  of  the  record  is  presented  In 
typewriting,  and  the  plaintiff  falls  to  print 
in  his  brief,  as  required  In  the  above  aectlon, 
such  portions  of  the  record  as  he  desires 
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to  call  to  the  attention  of  the  court,  thli 
]u8tl(lefl  an  Bfllrmaoce  of  the  judgment  with- 
out further  consideration].— City  Street  Im- 
provement Co.  V.  Silvershleld,  40  Cal.  App. 
697,  ISl  Pac..S9S. 

22.  The  word  "positive,"  In  the  above  de- 
cision. Is  manifestly  used  for  "mandatory." 
the  above  section  being:  an  act  of  the  legis- 
lature. Is  necessarily  "positive":  all  acta 
passed  by  the  lesrislature  and  approved  by 
the  governor,  or  becoming  law  under  the 
constitution  without  his  approval,  are  "posi- 
tive" law.  The*  word  "positive"  can  mean 
nothing:  whatever  In  this  conneotion. 

23.  In  common  parlance,  "positive"  means 
a  bsolute,  certain  (Coleman  t.  Roberts,  1 
Mo.  97,  100):  or  it  means  direct,  express,  as 
opposed  to  olrcumstantlat  (Schrack  v.  Mc- 
knight, 84,  Pa.  St.  26,  30);  but  none  of  these 
meanings,  as  recognized  by  the  courts,  ap- 
ply in  the  given  case,  or  express  what  the 
learned  Judge  evidently  Intended  to  say. 

-4,  Same— Pnrpo«e  of  requiring  matters 
printed  in  brief. — The  purpose  of  the  above 
statute  requiring  the  njatters  relied  upon 
to  be  printed  in  the  brief,  is  not  only  for  the 
benefit  of  the  appellate  court,  but  also  for 
the  benefit  of  the  respondent,  and  the  mere 
reference  to  the  transcript  on  flle  In  the 
appellate  court  by  page,  would  compel  the 
respondent  to  visit  the  office  of  the  cterk 
of  the  court  and  Inspect  the  transcript,  and 
for  that  reason  la  insufficient. — Pasadena 
Realty  Co.  v.  Clune,  34  Cal.  App.  3S,  166  Pac. 
1026. 

28.  Pallnre  to  print  evidence  tn  brief- 
Effect  of. — Where  the  printed  briefs  contain 
no  record  of  the  evidence  on  the  point  to  be 
determined  the  court  should  not  be  ex- 
pected to  explore  unaided  by  counsel  such 
a  volume  of  evidence  as  Is  contained  In  a 
typewritten  transcript  of  289  pages,  for  the 
material  necessary  for  the  decision. — Wal- 
berg  v.  Underwood,  41  Cal.  App.  679,  183 
Pac.  2fi4. 

24.  Failure  to  print  material  parte  of 
record  In  brief  —  Effect  of.  —  Where  the 
plaintiff  failed  to  print  the  material  parts 
nf  the  record  in  his  brief  no  burden  rests 
upon  the  appellate  court  to  look  into  the 
typewritten  transcript. — Reed  v.  Reed.  40 
Cal.  App.  102,  180  Pac.  43. 

37.  Fallnre  to  print  parte  of  record  ehow- 
|B|I  error— Kflect  of. — Where  the  appeal  is 
taken  by  the  alternative  method  the  fact 
that  appellant  failed  to  print  In  the  brief 
the  parts  of  the  record  showing  error  justi- 
fied afllrmance. — Patten  ft  Davis  Lumber  Co. 
V.  Inman,  40  Cal.  App.  Ill,  180  Pac.  26, 

28.  InsnlBelent  record  —  .%fflrniance  of 
Judgment. — On  an  appeal  from  a  Judgment 
taken  by  the  alternative  method,  where  the 
appellant  relies  solely  upon  his  claim  of  the 
insufficiency  of  the  evidence  to  Justify  the 
findings  and  Judgment  but  does  not  by  quo- 
tation, reference,  or  otherwise  direct  the 
court  to  the  portions  of  the  record  upon 
which  he  relies  to  sustain  his  point,  the 
Judgment  will  be  affirmed. — Frankfort  Oen- 
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eral  Ins.  Co.  v.  Cramer,  178  Cal.  563,  174 
Pac.  33,  following  the  rule  in  Marcueci  v. 
Vowlnckel,  164  Cal.  693.  ISO  Pac.  430; 
O'Rourke  v.  Skellenger,  169  Cal.  270,  146 
Pac.  633:  Williams  v.  Hawkins,  20  Cal.  App. 
161,  128  Pac  764;  Wong  Ah  Sure  v.  Ty  Fook, 
17  Cal.  App.  46S,  174  Pac.  64. 

29.  The  evidence  relied  upon  by  the  ap- 
pellant should  be  printed  in  his  opening 
brief  together  with  such  parts  of  the  record 
as  he  desires  to  call  to  the  attention  of  the 
appellate  court;  it  Is  not  proper  procedure 
to  omit  to  do  so,  and  discuss  the  evidence 
In  the  reply  brief. — Wong  Ah  Sure  v.  Ty 
Pook.  37  Cal.  App.  465.  174  Pac.  64. 

30.  The  record  on  appeal  being  prepared 
under  the  alternative  method  of  appeal, 
without  examining  the  typewritten  tran- 
script the  court  will  rely  solely  upon  those 
portions  of  the  records  which  the  parties 
print  In  their  briefs,  in  accordance  with  the 
requirements  of  the  above  section. — Moore 
V.  Guajardo.  37  Cal.  App.  342.  174  Pac.  92. 
following  the  doctrine  in  Barker  Bros.  v. 
Jooa,  36  Cal.  App.  311,  171  Pac.  1085. 

31.  The  appellate  ocurt  will  not  look  to 
the  tpyewrltten  transcript  filed  under  the 
alternative  method  of  appeal,  to  determine 
whether  grounds  exist  for  the  reversal 
of  the  Judgment  appealed  from.  In  the  ab- 
sence of  compliance  with  the  requirements 
of  above  section. — Oreer-Robblns  Co.  v.  Pa- 
cific Surety  Co.,  27  Cal.  App.  640,  174  Pac. 
110,  following  Barker  Bros.  v.  Joos,  26  Cal. 
App.  311,  171  Pac  1086. 

22.  An  alleged  error  In  denying  a  motion 
to  strike  out  a  bill  of  costs  is  not  properly 
presented  where  the  appellant  fails  to  print 
In  his  brief  any  portion  of  the  record  con- 
taining the  order,  or  showing  the  motion, 
or  the  grounds  thereof,  in  accordance  with 
the  requirements  of  the  above  section. — 
Wheeler  v.  Houston,  27  Cal.  App.  407,  174 
Pac  121. 

33.  On  an  appeal  on  the  srround  of  alleged 
.error  in  ruling  upon  the  admission  of  evi- 
dence, where  no  part  of  the  record  upon  this 
question  Is  printed  In  the  brief  of  the  appel- 
lant, or  In  the  brief  of  the  opposing  party, 
the  matter  la  not  properly  before  the  court 
for  determination  for  failure  to  print  in 
the  briefs,  or  in  a  supplement  appended 
thereto  the  portions  of  the  record  relied 
upon  to  sustain  the  points,  as  required  by 
the  above  section. — Dutwiler  v.  Klunk,  27 
Cal.  App.  796,  174  Pac.  919. 

34,  Same  — Pallnrc   to   mrtmt   reeorA  tm 

hrieC^In  an  appeal  by  the  new  and  alter- 
native method  from  a  Judgment  for  breach 

of  a  written  contract  on  ground  that  com- 
plaint fails  to  allege  non-performance  but 
the  appellants  fall  to  set  out  in  their  brief 
any  part  of  the  complaint  and  but  a  alngle 
disconnected  clause  of  the  contract,  this 
constitutes  a  total  failure  to  comply  with 
the  requirements  of  the  above  section,  and 
tiie  appellate  court  Is  not  called  upon  to 
consider  the  point  sought  to  be  made  by  ap- 
pellants.—Chandlee  V.  McCalla,  179  Cal.  678. 
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178  Pac.  709.  following  doctrine  In  O'Rourke 
V.  Skellenirer.  169  CaL  270,  146  Pac.  633; 
Miller  V.  Oliver.  174  Cal.  404,  163  Pac.  357; 
Estate  of  Keith,  175  Cal.  26,  165  Pac.  10. 

36.  Such  an  appeal  from  an  order  deny- 
ing  a  new  trial,  predicated  upon  claimed  In- 
BUiSciency  of  evidence  to  support  specified 
nndlDKa.  but  neither  the  OndinKs  nor  any 
part  thereof,  nor  any  portion  of  the  plead- 
inga  framing  the  iflBuea  to  which  such  llnd- 
inga  would  be  responsive,  Is  printed  In  the 
appellant's  brief,  and  is  not  record  pre- 
sented in  the  manner  required  by  the  above 
section  upon  which  the  merits  of  the  ap- 
peal can  be  considered. — McLaren  v.  Hards, 
39  Cal.  App.  104,  178  Pac.  332.  followinsr  the 
doctrine  in  California  Sav.  Bank  v.  Canne, 
34  Cal.  App.  768,  770,  169  Pac.  896. 

36.  Upon  such  an  appeal  where  the  ap- 
pellant neither  prints  any  of  the  record  In 
his  brief  nor  designates  in  any  way  the 
parts  of  the  transcript  upon  which  he  wishes 
to  call  to  the  attention  of  the  court,  the 
brief  will  not  be  considered,  tinder  the  pro- 
visions of  the  above  section, — Welk  v.  Bor- 
enson,  179  Cal,  604,  178  Pac.  498,  following 
the  doctrine  In  HiUer  v.  Oliver,  174  Cal.  404, 
163  Pac.  357;  Sstate  of  Keith,  176  CaL  26, 
166  Pac.  10. 

37.  JndKment  denying  partial  dlstrlbatlon 
—Defective  record  on  nppeni— A  Airman  ce. — 

Upon  an  appeal  from  a  Judgment  denying 
and  dismissing  a  petition  for  the  partial  dis- 
tribution of  an  estate  of  a  deceased  person 
taken  under  the  provisions  of  section  953a, 
ante,  and  subsequent  sections,  where  the  ap- 
pellant does  not  Include  in  his  brief,  or  In  a 
supplement  thereto,  any  part  of  the  record 
or  of  the  evidence  upon  which  the  lower 
court  acted  in  determining  the  alleged  re- 
lationship of  appellant  to  the  deceased,  but 
simply  contains  reference  to  a  few  rules 
regarding  the  admission  and  rejection  of 
evidence,  and  with  the  claim,  unsupported 
in  roost  instances  by  arguments  or  citations 
of  authority,  that  the  rulings  were  erro- 
neous, the  judgment  must  be  afllrmed. — Bs- 
tate  of  Keith,  17S  Cal.  2<.  165  Fae.  10. 

as.  HotloB  for  sapplcmeatal  record  — 
Bardea  1>  Upan  varty  movlag. — In  a  case 
In  which  the  appeal  is  taken  under  the 
above  and  related  sections  on  the  ground 
that  the  evidence  la  Insufflcient  to  sustain 
thd  Judgment  and  the  appellant  prints  in 
his  brief  such  portions  of  the  testimony 
as  in  his  Judgment  supports  hla  contention, 
a  party  moving  for  a  supplemental  record 
bad  the  burden  of  showing  that  material 
evidence  has  been  omitted  which  Is  essen- 
tial for  the  court  to  consider  In  passing 
upon  the  appeal. — Friend  &  Terry  Lumber 
Co.  V.  Devlne,  —  Cal.  App,  — ,  188  Pac.  1007. 

n.  IfM-compIlsnre  with  rcqnlrcmmts  of 
acetton  aa  to  printing  evidence  In  briefs — 
Rnlc  In  prior  case  followed, — Failure  to 
comply  with  requirements  of  the  section 
as  to  printing  evidence  In  the  briefs,  the 
court  is  Justified  in  court  In  applying  the 
rule  announced  In  Welk  v.  Sorenson,  17!) 


Cal.  604,  178  Pac.  498.— Arthur  v.  Fetterman, 
42  Cal.  App.  6S,  188  Pac.  807, 

40.  Openinc  brief— VaBwe  to  meet  rc- 
qalremcnta  of  nbore  nectlOB — Effect  of. — 

An  appellant  taking  an  appeal  under  the  new 
and  alternative  method  who  falls  to  Incor- 
porate In  his  brief  the  things  required  by  the 
above  section  In  falling  to  incorporal,- 
thereln  the  second  amended  complaint,  or 
the  answer  thereto,  a  consideration  of  which 
is  necessary  In  order  to  the  determination 
of  the  issues  tried,  there  is  a  failure  to  com- 
ply to  the  requirements  of  the  above  sec- 
tion; but  where  the  typewritten  record  la 
not  particularly  voluminous,  the  court  may, 
without  assuming  to  establish  a  precedent 
thereby,  examine  the  pleadings  found  in 
the  clerk's  transcript,  and  with  the  infor- 
mation thus  obtained,  fairly  consider  the 
contentions  of  the  appellant. — Avery  v.  Ha- 
genols,  45  Cal.  App.  176,  187  Pac.  119. 

41.  Points  in  brief — Failure  to  print  ab- 
NtraotB  from  record. — In  a  case  In  which  an 
appeal  from  a  Judgment  is  taken  by  the 
new  and  alternative  method  and  the  .only 
record  consists  of  a  typewritten  transcript, 
no  part  of  the  record  being  printed  In  the 
briefs,  except  the  findings  of  fact  and  con- 
clusions of  law  In  the  brief  of  the  respon- 
dent, and  the  facts  found  are  sufficient  to 
support  the  judgment,  the  Judgment  must 
be  afilrmed,  since  it  will  be  presumed  that 
counsel  have  presented  In  their  brief  all 
portions  of  the  record  which  they  desire 
to  call  to  the  attention  of  the  appellate 
court,  as  required  by  the  above  section.-- 
Anderson  v.  Wilcox,  86  CaL  App.  480,  172 
Pac.  S9S. 

42.  In  an  appeal  under  the  alternative 
method,  under  the  provisions  of  the  above 
section,  the  parties  must  print  in  their 
briefs  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  appel- 
late court;  mere  references  to  the  transcript 
are  not  sufRcient. — Borba  v.  De  Hello,  36 
Cal.  App.  601,  172  Pac.  1118. 

43.  An  omission  to  print  In  the  briefs, 

or  in  a  supplement  appended  thereto,  such 
portions  of  the  record  as  it  is  desired  to 
call  to  the  attention  of  the  appellate  court 
la  not  a  ground  for  a  dismissal  of  the  ap- 
peal, since  the  omission  may  be  provided 
by  stipulation  of  parties,  or  in  other  briefs. 
— Verdler  v.  Stoll,  $6  CaL  App.  675,  172  Pac 
1127. 

44.  Printing  material  part*  of  record  In 
nppellaal<fl  krlef_Where  the  appeal  Is 
taken  under  the  alternative  method  It  Is 
Incumbent  on  appellants  to  print  In  their 
briefs  or  a  supplement  thereto,  so  much  of 
the  record  as  Is  necessary  to  enable  thi> 
court  to  pass  upon  the  questions  presented 
intelligently.- Hammond  v.  Hazard  40  Cat 
App.  45,  180  Pac.  46. 

45.  Printing  matcrlnl  parts  of  tranwrlpt 

in  hrl€-*.--Tbe  court  will  not  search  a  type- 
written transcript  for  the  material  por- 
'lons  of  the  record  required  to  be  printed 
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In  appellant'*  brief. — Tobey  v.  Randall,  41 
Cal.  App.  292,  182  Pac.  771. 

40.  Print iBK  pnrt*  of  record  In  brief— 
In  ceneral. — An  appeal  under  the  alternative 
method  deserves  no  consideration  when  the 
appellant  does  not  print  in  his  briefs  such 
portions  of  the  record  as  he  wishes  to  rely 
upon.— Marsh  v.  X<app,  180  CaL  231,  180  Pac. 
E33. 

4T.  Same— HceeMiaTT'  t*  declalon. — Under 
the  new  and  alternattye  method  of  appeal 
the  appellant's  brief  must  select  from  the 
record  and  accurately  present  for  convenient 
reference  those  portions  of  the  record  which 
are  necessary  to  the  decision. — Noyefj  v. 
HuffmaD-  41  Cal.  App.  676.  183  Pac.  2S4. 

48.  PrtntInK  record  In  brief— Pallnre  fo 
do  Ki^— Court  will  not  lonk  Into  trpmrltten 
tranncrlpt. — On  an  appeal  from  a  Judgrment 
under  the  new  and  alternative  method, 
where  the  record  Is  prepared  In  accordance 
with  the  provisions  of  that  method,  the  par- 
ties must,  under  the  provisions  of  the  above 
section,  print  In  their  briefs  such  portions 
of  the  record  as  they  desire  to  call  to  the 
attention  of  the  appellate  court,  and  where 
they  fall  to  do  so,  the  appellate  court  will 
not  look  Into  the  typewritten  transcript  to 
ascertain  whether  the  poinls  argued  as 
grounds  for  reversal  are  well  made. — Pitt 
V.  Penslnser,  37  Cal.  App.  199.  173  Pac.  698, 
following  doctrine  In  Barlter  Bros.  v.  Joos, 
36  Cal.  App.  811,  171  Pac.  )08S. 

40.  Same— Parta  of  record  showinK  error 
mvmt  be  printed  In  brlefr— Such  parts  of 
the  record  are  required  to  be  printed  In 
the  appellant's  briefs. — Forrlnrton  San 
LulB  Obispo  Co.,  40  CaL  App.  44,  180  Pac.  42. 

n.  PrlatluK  tcstlmoMTw^aiiare  to  print 
— Inauflleiener  of  evldenee  not  considered. — 

Where  the  brief  of  appellants  does  not  con- 
tain the  testimony  the  court  will  not  con- 
sider the  suffltlency  of  the  evidence. — Sll- 
versteln  v.  Kohler  &  Chase,  ISI  Cal.  61,  t 
A.  L.  R.  1177.  183  Pac.  451. 

Bl.  Where  the  main  question  on  appeal 
is  the  sufflciency  of  the  pleadlnKs  and  evi- 
dence to  support  the  judgrment.  and  no  part 
of  the  pleadings  nor  any  extracts  from  the 
evidence  is  printed  In  appellant's  brief,  the 
Judgment  will  be  affirmed. — Ockenden  v. 
Cutting.  41  Cal.  App.  138,  182  Pac  807. 

52.  When  the  appellant  mattes  no  attempt 
to  print  in  his  brief  any  portion  ot  the  ter- 
ritory relative  to  or  having  any  bearing 
on  the  errors  of  the  court  complained  of, 
as  required  by  the  above  section,  the  court 
will  not  feel  obliged  to  examine  a  volumi- 
nous record  with  reference  to  such  errors. 
— Dupes  T.  Dupes,  48  Cal.  App.  67,  184  Pac. 
426. 

B3.  Same— Reference  to  paxes. — A  mere 
reference  to  the  pages  of  the  transcript 
does  not  satisfy  the  requirements  of  the 
above  section.— Oustaf sen  y.  Wasson,  42 
Cal.  App.  70,  183  Pac.  352. 

ft4.  Same  — Requirement  as  to  printing 
testimony  applies  to  botb  parlies. — The  re- 


quirement of  the  section  as  to  printing  por- 
tions of  testimony  necessary  to  decision,  ap- 
plies to  both  parties. — Schaad  v.  Barceloux. 
42  Cal.  App.  337.  183  Pac.  716. 

59.  Record  on  appeal — Failure  to  print 
porllonii  of  In  brief— Affirmance  of  Juds- 
ment. — On  an  appeal  taken  from  a  Judgment 
under  the  alternative  method,  as  provided 
for  In  sections  963a,  supra,  where  the  appel- 
lant fails  to  print  in  his  brief,  or  In  a 
supplement  appended  thereto,  any  portion 
of  the  Judgment-roll,  or  a  sufflclent  portion 
of  the  evidence  to  enable  the  court  to  deter- 
mine the  merits  of  the  principal  contention 
as  to  the  Insufllclency  of  the  evidence  to- 
Justify  the  findings,  as  required  by  the  pro- 
visions of  the  above  section,  the  Judgment 
must  be  alDrmed  for  failure  to  so  print  in 
the  brief. — McKInnell  v.  Hansen,  34  Cal. 
App.  76,  167  Pac,  887. 

56.  In  those  cases  in  which  the  appellant 
falls  to  print  In  his  brief  the  portions  of 
the  record  he  wished  to  call  to  the  attention 
of  the  appellate  court,  and  that  court  In 
order  to  ascertain  whether  there  is  merit 
in  the  contention  of  the  appellant,  would 
be  compelled  to  examine  the  typewritten 
tranncrlpt  and  look  therein  for  the  testi- 
mony and  copies  of  documents  relied  upon, 
when  such  record  and  testimony  Is  required 
by  the  above  section  to  be  printed  In  the- 
brief,  the  appellate  court  will  not  be  re- 
quired to  make  such  examination,  and  will 
be  Justified  in  affirming  the  Judgment  be- 
cause of  failure  of  so  to  print  in  the  brief. 
— Marcuecl  v.  Vonwinckel.  164  Cal.  693.  130 
Pac.  430;  Miller  v.  Oliver,  174  Cal.  407.  1«3 
Pac.  357;  Wills  v.  Woolner,  21  Cat.  App.  528, 
132  Pac.  283:  Pasadena  Realty  Co.  v.  Clune, 
34  Cal.  App.  33,  166  Pac.  1025;  McKInnell  v. 
Hansen.  34  Cal.  App.  76.  167  Pac.  887. 

57.  On  an  appeal  taken  under  the  new 
and  alternative  method  as  provided  for  In 
section  963a.  ante,  the  Judgment  should  be 
affirmed  In  those  cases  In  which  the  appel- 
lants  fall  to  print  any  part  of  the  Judgment- 
roll  In  their  brief. — Easterly  v.  Spraul,  35 
Cal.  App.  39,  169  Pac.  396,  citing  previous 
cases  to  the  same  effect:  see  also  Stewart 
V.  Drews,  86  Cal.  App.  230,  169  Pac.  397. 

68.  An  appeal  from  an  order  granting 
a  motion  to  set  aside  a  Judgment  and  giv- 
ing permission  to  die  an  amended  complaint, 
in  which  there  Is  no  record  other  than  a 
typewritten  transcript  prepared  In  accord- 
ance with  the  provisions  of  section  9&3a, 
ante,  and  the  brief  of  the  appellant  contains 
none  of  the  evidence  and  no  part  of  the  rec- 
ord as  required  by  the  above  section,  the 
Judgment  will  be  affirmed. — Stewart  v. 
Drews,  8S  Cal,  App.  230,  169  Pac.  397. 

BO.  Same— PriatlBK  In  brief. — Where  an 
appeal  Is  taken  under  the  alternative 
method  provided  for  In  section  963a,  ante, 
and  following  sections,  supra,  by  the  provi- 
sions of  the  above  section  the  appellant  Is 
required  to  print  enough  of  the  record  In  his 
brief  to  illQstrate  tlie  points  made  to  en- 
able the  court  to  determine  those  points.— 
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California  8av.  ft  Commercial  Bank  v. 
Canne,  84  Cal.  App.  768,  18ft  Pac.  395. 

60.  The  parties  must  print  in  their  briefs 
such  portions  of  the  record  as  they  desire 
to  call  to  the  attention  of  the  court,  under 
the  requirements  of  the  above  section. — Sea 
V.  Lorden,  37  Cal.  App.  Hi.  174  Pac.  85. 

61.  Same  —  Same  —  Rule  to  printing 
record. — In  an  appeal  taken  under  the  al- 
ternative method  as  In'dlcated  by  the  pre- 
ceding paragraph,  It  ia  impossible  to  lay 
down  any  rule  aa  to  Just  what  must  be 
printed  In  the  brief  for  the  reason  that  It 
depends  upon  the  circumstances  of  each 
case;  and  It  is  not  in  every  case  in  which 
it  is  claimed  that  the  evidence  is  InsuRt- 
clent  to  support  the  findings,  or  is  Irrelevant 
•  o  the  issues,  that  It  is  necessary  to  print 
the  entire  complaint  and  answer,  because 
in  many  cases  only  a  single  allegation  Is 
Involved  In  the  appeal. — California  Sav.  & 
Commercial  Bank  v.  Canne,  34  Cal.  App. 
768,  169  Pac.  395. 

62.  Samr— SulBclency  of— Sciope  of  re- 
view.— An  appeal  taken  under  the  alterna- 
tive method,  in  which  neither  party  prints 
In  his  brief  such  portions  of  the  record  as 
he  desires  to  call  to  the  attention  of  the 
appellate  court  for  the  reason  that  the  par- 
ties having  omitted  to  comply  with  the  di- 
lectlons  of  the  above  section  In  that  regard 
no  duty  la  Imposed  upon  the  court  to  exam- 
ine the  typ^rJtten  transcript. — Helper  v. 
Wright,  36  Cal.  App.  667,  following  the  doc- 
trine In  Marcuccl  v.  Vonwlnckel,  164  Cal. 
693,  130  Pac.  430:  Miller  v.  Oliver.  174  Cal. 
407,  163  Pac.  857:  Wills  x.  Woolner,  21  Cal. 
App.  528,  132  Pac.  283;  Pasadena  Kealty  Co. 
V.  Clune,  34  Cal.  App.  33.  166  Pac.  102B; 
McKlnnell  v.  Hansen,  34  Cal.  App.  76,  167 
^ac.  887;  Cunnison  v.  Hlller,  34  Cal.  App. 
267.  167  Pac.  890. 

63.  TranamlsalOB  of  record  on  appeal^ 
ConstractioB  of  NcctloB.  —  The  dispensing 
with  the  printing  of  the  record  on  appeal 
applies  only  where  the  appellant  has  availed 
himself  of  the  method  of  appeal  provided 
by  the  two  preceding  sections. — Harpold  v, 
Slocum,  168  Cal.  364,  143  Pac.  609. 

64.  Where  the  appellant  has  not  compiled 
with  these  provisions  the  appellate  court 
Is  not  rertiilred  to  make  more  than  a  cur- 
sory examination  o^  the  tpyewrltten  record 
on  die.  "Indeed,  we  would  be  fully  JustlRed, 
under  the  provision  above  quoted.  In  re- 
fuflng  to  examine  It  at  all." — O'Rourke  v, 
.'^kellenKer,  169  Cal.  270,  146  Pac.  633. 

65.  The  sufficiency  of  the  evidence  to  sup- 
port a  particular  point  raised  will  not  be 
considered  on  appeal  unless  the  evidence 
therein  Is  printed  In  the  brief. — Town  of 
St.  Helena  v.  Merriam,  171  Cal.  135,  1S2  Pac. 
299. 

66.  If  a  party  to  an  action  expects  to 
take  his  appeal  under  the  alternative 
method  and  have  his  record  prepared  ac- 
cording to  the  procedure  afTecilng  that 
method,  then  he  must  se<>  to  it  that  the 
ofllcial  phonographic  reporter  Is  present  at 


the  trial,  in  order  that  a  transcript  of  the 
evidence  and  proceedings  may  be  furnished 
by  the  one  ofllcer  whose  duty  it  is  to  pre- 
pare it.— Bush  v.  Allen,  172  Cal.  102,  165  Pac. 
456. 

67.  Upon  an  appeal  taken  from  a  judg- 
ment under  the  alternative  method,  only 
the  Judgment-roll  can  be  considered,  where 
the  transcript  as  to  other  matters  Is  au- 
thenticated by  the  clerk  alone. — Bush  v. 
Allen.  172  CaL  102.  15B  Pac.  456. 

68.  No  duty  devolves  on  the  court  to 
search  the  record  for  evidence  to  support 
the  finding  where  the  respondent  neither 
appeared  nor  presented  any  brief  at  the 
hearing  on  appeal. — Mullia  v.  Ye  Planry 
Building  Co..  32  Cal.  App.  6,  161  Pac.  1008. 

60.  Typewritten  tranacrtpt  —  Failure  to 
print  parta  of  record  In  brief— AlBmiance  of 
Jndgiiient. — On  an  appeal  from  a  Judgment 
under  the  new  and  alternative  method, 
where  the  transcript  of  the  record  Is  pre- 
sented In  typwritlng  as  provided  in  section 
953a.  ante,  the  failure  of  the  appellant  to 
print  in  his  briefs  such  portions  of  the  rec- 
ord as  he  desires  to  call  to  the  attention  of 
the  court  Justifies  an  affirmance  of  the  Judg- 
ment witliout  further  consideration  by  the 
appellate  court, — Miller  v.  Oliver,  174  Cal. 
404,  163  Pac.  357. 

70.  Same  —  Not  reviewable.  —  Appellate 
courts  will  not  look  to  the  typewritten  tran- 
script, died  under  the  alternative  method 
of  appeal,  for  the  purpose  of  determining 
whether  grounds  exist  for  the  reversal  of 
the  Judgment  appealed  from,  where  attor- 
neys fall  to  comply  with  the  requirements 
of  the  above  rule. — Sea  v.  Lorden.  37  Cal. 
App.  444,  174  Pac.  85,  following  Barker  Bros. 
V.  Joos,  36  Cal.  App.  311,  171  Pac.  1085. 

Tl.  Same  —  Scope  of  review  —  Presump- 
tion.— In  a  case  where  the  only  record  on 
appeal  from  a  Judgment  consists  of  a  type- 
written transcript,  an  appellate  court  need 
not  go  further  than  to  those  portions  of  the 
record  which  have  been  printed  in  the  briefs 
under  the  requirements  of  the  above  sec- 
tion, since  It  Is  presumed  that  by  their 
briefs  counsel  have  submitted  all  portions 
of  the  record  which  they  desire  to  call  to 
the  attention  of  the  court. — Rattray  v. 
Wickerslielm  Implement  Co.,  36  Cal.  App. 
253.  171  Pac.  964;  Blochman  Commercial  & 
Sav.  Bank  v.  Ketcham,  36  Cal.  App.  284,  171 
Pac.  1084. 

72.  Oh  an  appeal  from  an  order  setting 
aside  an  order  which  opened  a  default,  in 
which  a  typewritten  transcript  on  appeal 
only  has  been  tiled.  It  will  be  presumed  by 
the  appellate  court  that  the  appellants  have 
printed  In  their  briefs  such  portions  of  the 
record  as  they  desire  to  call  to  the  atten- 
tion of  the  court  and  the  court  will  confine 
its  statement  of  facts  to  the  matters  thus 
brought  to  its  attention. — Perkins  v.  Edln- 
burg.  36  Cal.  App.  116,  171  Pac.  971. 

73.  On  such  an  appeal  as  is  indicated  In  the 
preceding  paragraph,  where  the  record  does 
not  show  the  facts,  the  court  will  presume 
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that  ther  supported  the  ruling:  of  the  trial 
court,  Blnce  they  may  have  been  In  dispute, 
or  entirely  favorable  to  the  plaintiff. — 'Per- 
klM  V.  Bdlnburc,  38  Cal.  App.  171  Fao. 
•71. 

74.  Sum  —  Sane  —  Brieb  refnvbMT  to 
<r«Bacrivt  o«lr« — In  a  case  In  which  an  ap- 
peal Is  taken  under  the  new  and  alternative 
method,  and  no  portions  of  the  record  are 
printed  In  appellant's  brief  as  required  by 


the  provtBlons  of  the  above  section,  but 
referenced  are  made  to  the  pagres  of  the 
typewritten  transcript  only,  the  appellate 
court  will  not  look  to  the  typewritten  tran- 
script for  the  purpose  of  determlnine 
whether  grounds  exist  for  the  reversal  of 
the  Judgment  appealed  from. — Barker  Bros. 
T.  Joos,  38  Cal.  App.  311,  171  Pac.  1016,  re- 
ferring: to  the  numerous  cases  which  had 
therefore  been  decided  upon  the  point. 


§964.  WHEN  APPEAL  MAY  BE  DISMTSSED.  WHEN  NOT.  If  the 
appellant  fails  to  furnish  the  requisite  papers,  the  appeal  may  be  dismissed; 
but  no  appeal  can  be  dismissed  for  iusufK(;ien<'*y  of  the  undertaking,  if  a  good 
and  sufficient  undertaking,  approved  by  a  justice  uf  the  supreme  court  be  filed 
in  the  supreme  court,  or  (where  the  appeal  ia  pending  before  a  district  court  of 
appeal  either  by  direct  appeal  thereto  or  by  transfer  thereto  by  the  supreme 
court)  if  a  good  and  sufficient  undertaking,  approved  by  a  justice  of  said  dis- 
trict court  of  appeal,  be  filed  in  said  district  court,  before  the  bearing  upon 
motion  to  dismiss  the  appeal. 

[New  IxHOd  ordered  when.]  W  hen  it  is  made  to  appear  to  the  satisfaction  of 
the  court  or  a  judge  thereof,  from  which  the  appeal  was  taken,  that  a  surety  or 
sureties  upon  an  appeal  bond  from  any  cause  has  or  have  become  insufficient, 
and  the  bond  or  undertaking  inadequate  as  security  for  the  payment  of  the 
judgment  appealed  from,  or  that  the  bond  has  been  lost  or  destroyed,  the  last- 
named  court,  or  a  judge  thereof,  may  order  the  giving  of  a  new  bond  with 
sufficient  sureties,  as  a  condition  to  the  maintenance  of  the  appeal.  The  said 
bond  or  undertaking  shall  be  approved  by  the  last-named  court,  or  a  judge 
thereof;  and  in  case  said  securities  fail  to  justify  before  said  last-named  court, 
or  a  judge  thereof,  or  fail  to  comply  with  the  order  to  appear  and  justify, 
execution  may  issue  upon  the  judgment  as  if  no  undertaking  to  stay  execution 
had  been  given. 

History:  Enacted  March  11,  1872,  founded  upon  S  346  Practtee  Act 
as  amended  1854  (Stats.  1854,  p.  84);  amendment  approved  March  16, 
1896,  Stats,  and  Amdts.  1895,  p.  59;  June  14,  1906,  Stats,  and  Amdts. 
1906,  p.  52;  March  18.  1907,  Stats,  and  Amdts.  1907,  p.  579,  Kerr's  Stats, 
and  Amdts.  1906-7.  p.  472. 

DISMISSAL  OF  APPEAL.  17.  Motion  to  dismiss  —  Error  in  settling 

1-  3.  Appeal  dismissed,  when.  „  statement. 

18-  20.  Same — Examination  of  record  required. 
4,5.  Appeal  not  dismissed,  when.  gg  ai„e-Gronnds  of  motion-Statement 

6.  Construction  of  section — Implies  there  of. 

may  be  undertaking  which  is  insulH-         23.  Same— Same— Attorney  not  of  record. 

dent.  ,  .     „  .         „  24.  Same— Same— Disobedience  of  appel- 

7.  Same  —  Notice  of  insufficiency— <3on-  Uint  to  order  of  lower  court. 

Btrued  with  rules  of  supreme  court.  gS.  Same-Same-Frivolousoess  of  appeal. 

8.  Sam©— Provision  for  new  bond  when  26.  Same— Same— Jurisdiction. 

old  becomes  insufficient.  37.  Sam<^Samc-Prematur^  service  of  no- 

9- 12.  Same — Undertaking  not  merely  insuffi-  tice  of  intention  to  move  for  new 

eient,  but  invalid.  trial. 

13.  Same— Waiver  of  right.  ^8,  29.  Same  —  Same  —  Proceedings  prior  to 

order  appealed  from. 

14.  Inadvertent  omission  from  the  tran-         -f,  q„„„    a„„^  ri.„  „     „_. .  , 

script  of  part  of  jndgment-rell.  ^0.  8ame-.Sam^e-.Proper  parties  to  mot.on 

15.  Lack  of  bill  of  exceptions.  Samo— Same— Want  of  sufficient  under- 
18.  Motion  to  affirm  judgment — Ground  of .  taking. 
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82-35.  Same — ^U^rlta  of  appeal  can  not  be 
consideTod. 

36.  Same— Same  —  Bill  of  ezeeptiona  will 

not  be  looked  into. 

87.  Same  —  New  trial  affirmed  —  Appeal 

from  jadgmeot  dismissed. 

88.  Same — Service  of  motion  to  dismiss  ap- 

peal 

39,  New  undertaking — In  general. 

40.  Same  —  Aathorized,  when  —  Defective 

affidavit. 

41, 42,  Same — Failure  of  sureties  to  justify. 

43.  Same — Failure  of  undertaking  to  pro- 

vide for  payment  of  damages  and 
costs  in  case  of  dismissal. 

44.  Same — Mistake  in  giving  title  of  case 

in  undertaking. 

45.  Same — Neglect  of  sureties  to  sign  un- 

dertaking at  customary  place. 

46,  47.  Same — Failure  to  file  good  and  Boffi- 
cient  undertaking  within  time  al- 
lowed by  this  section. 
48.  Same — Inauffieien<^  of  new  undertak- 
ing. 

49, 50.  Same — Justification  on  new  bond. 

SI-  53.  Same  —  Where  no  undertaking  has 

really  been  filed. 
54.  Same — Same — Prematare  filing. 
55-60.  Same — Same  —  Single  undertaking  on 

several  appeals. 

61.  Notice  of  motion  to  dismiss  appeal — 

Sofficiency  of. 

62.  Same — Clerical  error  in  notice  of  mo- 

tion. 

See,  ante,  I  936  and  note. 

1*  Apveal  dl>B>tMcd,  wkcBw — An  appeal 
from  an  order  auatalnlnar  a  demurrer  to  a 
complaint  without  leave  to  amend  must  be 
dismissed,  where  the  record  does  not  show 
that  any  Judgment  was  entered  and  does 
not  contain  any  other  notice  of  appeal, 
since  an  order  sustaining  or  overrullner  a 
demurrer  la  not  an  appealable  order.— 
Rlckert  V.  Zoeger,  1S9  Cal.  399.  14S  Pac. 
S94. 

2.  An  appeal  from  a  Judgment  must  be 
dismissed  where  no  bill  of  exceptions  or 
other  record  on  appeal  has  been  filed  or 
presented  within  time,  or  request  made  to 
the  clerk  to  certify  to  a  correct  or  any 
transcript  of  the  record  of  the  case,  or  any 
transcript  or  record  of  the  case  filed  In  the 
appellate  court. — ^Brlles  t.  Paulson,  28  Cal. 
App.  461,  16S  Fao.  942. 

t.  Where  more  than  forty  days  have 
elapsed  since  an  appeal  has  been  perfected, 
and  no  transcript  has  been  (lied  or  exten- 
sion of  time  given,  the  appeal  will  be  dis- 
missed on  motion  of  the  respondents. — 
Palmer  v.  Woodruft,  SO  Cal.  App.  261,  167 
Pac.  11 87. 

4.  Appeal  not  dlsmlMied,  when. — An  ap- 
peal from  ah  order  denying  a  new  trial  In 
luch  an  action  will  not  be  dismissed  for 
failure  to  serve  the  notice  of  appeal  upon 
a  C.  P.— 141  SI 


the  co-defendants  >of  the  appellants.— 
Fearon  v.  Fodera,  169  Cal.  STO,  Ann.  Cas, 
1916D,  812,  148  Pac.  200. 

6.  An  appeal  taken  by  the  state  from  a 
Jadsment  rendered  agalnat  it  will  not  be 
dismissed  for  its  failure  to  file  Its  points 
and  authorities  within  the  time  prescribed 
by  Rule  II,  subdivision  4,  of  the  supreme 
court,  where  the  appellant  was  ready  to  file 
its  opening  brief  at  the  time  of  the  hearing 
of  the  motion  to  dismiss  the  appeal,  and 
at  such  time  made  a  sufllcient  showing  of 
excuse  for  its  default. — Mono  County  Irr. 
Co.  V.  State,  31  Cal.  App.  719,  162  Pac.  641. 

6.  Construction  of  section— Imp II en  there 
may  be  nndcrtaklnc  which  is  insafflctentt 

and  that  this  Insufllclency  may  be  remedied 
by  new  undertaking,  for  when  original  un- 
dertaking Is  Itself  sufficient,  there  Is  no 
room  for  application  of  section. — ^Bay  City 
B.  &  L.  Assoc.  T.  Broad,  128  Cal.  670,  671, 
61  Pac  368. 

7.  Sane  — Nottec  of  iMalBeleDey  —  Con- 
•tmed  with  roles  of  sapveme  court  to  re- 
quire dismissal  of  appeal  for  failure  to  fur- 
nish requisite  papers  only  when  appellant 
falls  to  file  such  additional  record  after 
notified  of  necessary  papers  by  auggestlon 
of  diminution  of  record,  and  hence  appeal 
will  not  be  dismissed  for  failure  to  Include 
notice  of  appeal  In  transcript  until  sugges- 
tion of  diminution  of  record  has  been  made. 
— Woodslde  Hewel,  107  Cal.  141,  148,  40 
Pac.  108. 

&'  Sauie — Frovlalon  tor  aww  hoad  wkea 
old  beeonce  lueulBeicmt.  as  condition  for 
maintenance  of  appeal,  construed  to  mean 
merely  that  In  absence  of  giving  of  new 
stay-bond,  execution  may  issue  on  Judg- 
ment, and  not  that  appeal  must  be  dis- 
missed where  appellants  had  perfected 
their  appeal  by  giving  ordinary  appeal- 
bond. — Mersfelder  v.  Spring.  136  Cal,  619, 
620,  69  Pac.  251. 

9.  Same  —  Undertaking  not  merely  la- 
•ufllclenti  bat  Invalid. — Where  the  under- 
taking Is  not  merely  InsufHcient  but  in- 
valid for  any  purpose  the  objection  thereto 
can  not  be  obviated  by  filing  a  new  one 
under  this  section. — ^Thelsen  v.  Matthal, 
166  Cal.  249,  189  Pac.  747. 

10.  It  is  true  that  this  seotlon  speoifl- 
cally  refers  to  appeals  to  the  supreme  court 
and  to  a  district  court  of  appeals,  but  the 
supreme  court.  In  considering  appeals  from 

the  Justices'  court,  has  approved  the  same 
practice  aa  that  expressly  authorized  In 
this  section. — Cohen  v.  Connlck,  26  Cai.  App. 
491.  147  Pao.  479. 

11.  Causes  should  be  permitted  to  be 
heard  on  their  merits,  where.  In  so  ruling, 
positive  violence  Is  not  done  to  any  rule  of 
procedure  and  practice,  notwithstanding 
formal  defects  in  giving  the  undertaking 
or  otherwise  perfecting  the  appeal. — Cohen 
V.  Connlck,  26  Cal.  App.  491,  147  Pac  479, 

18.  This  section  refers  to  appeals  to  the 
supreme  or  district  courte  of  mppeal  and 
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I>  not  applicable  to  appeals  from  Juatlofts' 
coarts.  An  undertaking  on  appeal  from  a 
Judgment  rendered  in  the  ]ustices'  court  ot 
San  Bernardino  township,  county  of  San 
Bernardino,  which  refers  to  the  Judgment 
as  one  rendered  by  the  Justices'  court  of 
Lob  Angeles  township,  county  of  l-ios  An- 
geles, and  to  the  appeal  at.  being  to  the 
superior  court  of  the  county  of  Los  Angeles, 
Is  wholly  insufficient  to  identify  the  appeal, 
and  it  Is  error  to  permit  the  amendment 
ot  such  undertaking  by  substituting  the 
proper  township  and  county. — Brownell  v. 
Superior  Court.  SS  CaL  App.  227,  162  Pac. 
419. 

la.  Same— Walv«r  of  rlKht.~Rlght  to 
move  for  dismissal  of  appeal  Is  not  waived 
by  stipulating  to  correctness  of  bill  of  ex- 
ceptions or  transcript  on  appeal. — County  of 
San  Bernardino  v.  Riverside  Co.,  135  Cat. 
S18,  620,  67  Pac.  1047. 

14.  InadverteDt  omlii«ion  from  tbe  tran- 
acrlpt  or  part  ot  Jndgment-roll  is  not  ground 
tor  dismissal  of  appeal,  since  if  omission  is 
deemed  material  respondent  may  have  de- 
fect remedied  by  suggestion  Of  diminution 
of  record.— Paige  v.  Roeding,  89  Cal.  B9.  26 
Pac.  787. 

15.  Lack  of' Mil  of  nceptlona.  embody- 
ing and  authenticating  proceedings  in  au- 
perlor  court,  la  not  ground  for  dlamlssal  of 
appeal.— Randall  v.  Duff,  105  Cal.  271,  272, 
S8  Pac.  789. 

19,  Motion  to  amn  Jnd»BBMt— Groo"* 
of^LAck  of  bill  of  exceptions  embodying 
and  authenticating  proceedings  of  court 
below  Is  not  ground  for  motion  to  affirm 
Judgment,  but  will  cause  afHrmance  when 
appeal  comes  on  to  be  heard  on  merits,  such 
motion  being  In  effect  only  motion  to  ad- 
vance cause  on  docket. — Randall  v.  Duff, 
106  Cal.  271,  272.  28  Pac  739. 

IT,  Mollon  to  dl>mlsii — Error  la  •ettllag 
■tatement  on  motion  for  new  trial  can  not 
be  reviewed  on  motion  to  dismiss  appeal. — 
Estate  of  Scott.  124  Cal.  671.  673,  57  Pac. 
664. 

18.  Same— Bxamlaatloa  of  reeor4  re- 
qnlred.— Determination  as  to  whether  mo- 
tion was  authorized  in  court  below  requires 
reference  to  record,  and  hence  will  not  be 
considered  on  motion  to  dismiss  appeal  on 
such  ground. — Estate  of  Kasson,  185  Cal.  1. 
2,  66  Pac.  871. 

19.  Whether  grounds  relied  on  on  appeal 
from  order  refusing  to  vacate  judgment 
would  have  been  appealable  on  appeal  from 
Judgment  Involves  examination  of  record, 
and  for  that  reason  will  not  be  considered 
on  motion  to  dismiss  appeal. — Hlbernla  Sav. 
&  L.  Soc.  V.  Cochran,  <  Cal.  Unrep.  821,  66 
Pac.  782. 

20.  Motion  to  dismiss  appeal  which  In- 
volves examination  of  entire  record,  and  In- 
cidentally consideration  of  merits  of  ap- 
peal, will  be  continued  until  hearing  on 
merits— Leonls  v.  LeHlngweil,  6  CaL  Un- 
rep. 219.  66  Pac-  25'7. 


21.  Same  —  Gronads  of  Motloa  —  Stote- 
ment  of. — Good  practice  requires  that 
grounds  for  dismissal  of  appeal  should  be 
embodied  In  notice  of  motion. — Newman  v. 
Maldonado,  3  Cal.  Unrep.  640.  30  Pac.  838, 
835. 

22.  Failure  to  give  undertaking  on  ap- 
peal, which  was  not  made  one  of  grounds 
of  motion  for  dismissal  of  appeal,  will  not 
be  considered. — Pignas  v.  Burnett,  119  Cal. 
157.  164.  51  Pac.  48. 

S3.  Same — Same — Attorney  aot  of  record. 
— Appeal  will  not  be  dismissed  because  ap- 
pellant's attorney  Is  not  attorney  of  record 
in  case,  but  member  of  firm  of  attorneys 
who  appeared  In  court  below  as  attorneys 
of  record. — Woodmen  of  World  v.  Rutledge, 
133  Cal.  640,  641,  65  Pac.  1105. 

M.'  Sante— Same — Dlaobedleaee  of  appel- 
lant to  order  of  lower  eonrt.  requiring  him 
to  bring  child  into  state,  custody  of  which 
had  been  awarded  to  respondent  In  decree 
of  divorce,  is  not  ground  for  dismissing  his 
appeal  from  judgment  and  order  denying 
motion  for  new  trial. — Vosburg  y.  Vob- 
burg,  131  Cal.  628.  629.  63  Pac.  1009. 

26.  Same— Same -FrlvoloDaaeNS  of  ap- 
peal.— Appeal  will  not  be  dismissed  on 
ground  that  It  Is  frivolous,  or  taken  merely 
for  delay. — NevlUs  y.  Shortridge,  129  Cal. 
675,  S77.  62  Pac.  120. 

26.  Saaie  Same  —  Jariadlctloa,^ — Appeal 
win  be  diamlsaed  by  court,  of  its  own  mo- 
tion, when  it  has  no  Jurisdiction  of  appeal, 
whenever  Its  attention  Is  called  thereto. — 
Pedlar  v.  Stroud,  116  Cal.  461,  462,  48  Pan. 
371. 

2T.  finmr  ^nmr  Prraiatarr  acrvlee  af 
aotlve  of  IntentloB  to  move  for  aev*  trial,  or 

failure  to  serve  such  notice  at  all,  does  not 
constitute  reason  for  dismissal  of  appeal  on 
ground  that  court  has  no  Jurisdiction  to 
hear  It. — Estate  of  Ryer,  110  Cal.  556,  42 
Pac.  1082. 

3H.  Same  —  Same  —  Procecdlage  prior  to 
order  appealed  froaL^ — Appeal  from  order 
denying  new  trial  will  not  be  dismissed  on 
ground  of  any  defect  In  proceedings  of  su- 
perior court  leading  up  to  order,  as  this 
would  Involve  examination  of  action  by 
court  below  which  can  properly  be  had  only 
on  hearing  of  appeal. — Estate  of  Scott,  124 
Cal.  671.  673,  67  Pac.  664. 

29.  Matters  occurring  prior  to  order  ap- 
pealed from  can  not  be  considered  on  mo- 
tion to  dismiss  appeal. — Bell  v.  Staacke.  137 
Cal.  307,  308,  70  Pac.  171.  See  Heinlen  v. 
Heillirnn.  94  Cal.  636.  30  Pac.  8;  Knowlton 
v.  McKenxie,  110  Cal.  183.  190.  42  Pac.  E80; 
Barnhart  v.  Fulkerth.  92  CaL  1E6,  28  Pac. 
221;  CenterviUe  ft  K.  Irr.  D.  Co.  v.  Bachtold, 

109  Cal.  Ill,  41  Pac.  813:  Estate  ot  Ryer, 

110  Cal.  666,  42  Pac.  1082;  Sutter  Co.  T.  Tls- 
dale,  128  Cal.  180,  60  Pac.  757. 

30.  Same — Same — Proper  parties  to  mo- 
tion for  nen  trial. — Whether  other  parties 
should  have  been  made  parlies  to  a  motion 
for  new  trial  In  the  court  below  la  not  ln> 
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Tolved  In  motion  to  dismiss  appeal  from 
order  denying  such  motion. — Johnson  v. 
Fhenlx  Ins.  Co.,  146  Cal.  671,  67fi,  80  Pac 
719.  See  Watson  v.  Sutro,  77  Cal.  609,  SO 
Pac.  88. 

SI.  T\m™n  Tlamr  Wnnt  of  •■■dent  vw- 
dcrtaUav  can  not  be  considered  on  motion 
to  dismiss  appeal  when  It  Is  not  made 
grround  of  such  motion. — Clarke  Mohr, 
126  Cal.  640,  648,  68  Pac.  176. 

32.  Same— Merits  of  appeal  emn  not  be 
coBBldered  on  motion  to  dismiss. — Swasey  v. 
Adair.  8S  Cat.  136.  138,  83  Pac  284. 

83.  Whether  appeal  Is  without  merit  will 
not  be  considered  on  motion  to  dismiss. — 
Swasey  Adair,  88  Cal.  186.  138,  23  Pac 
2S4. 

34.  On  motion  to  dismiss  appeal,  ques- 
tion whether  decree  of  foreclosure  in  di- 
recting balance  of  money  received  from  sale 
of  mortgaged  premises  to  be  delivered  to 
assignee  In  Insolvency  of  mortgageor  was 
valid  and  binding  until  reversed,  can  not  be 
considered. — ^Vlnc«nt  -v.  Collins,  128  CaL 
887,  391,  BE  Pac  129. 

36.  Want  of  merit  in  appeal  Is  not 
ground  for  dismissing  it. — ^People  ex  rel. 
Fogg  V.  Perrls  Irr.  Dlst.,  6  Cal.  Unrep.  349, 
68  Pac  907. 

M.  Same — Same — Bill  of  exceptions  will 
not  be  looked  Into  on  motion  to  dismiss  ap- 
peal for  purpose  of  determining  whether 
court  erred  In  its  ruling,  but  It  will  be  as- 
sumed that  exception  to  ruling  was  taken 
in  good  faith. — Melde  v.  Reynolds,  120  Cal. 
234.  238,  52  Pac.  491.  See  Randall  v.  Duff. 
lot  Cal.  126,  37  Pac.  803. 

37.  Same  —  New  trial  afllrated  —  Appeal 
from  Judgment  dismissed. — Appeal  from 
Judgment  will  be  dismissed  where  appeal 
from  order  granting  new  trial  has  been 
affirmed,  effect  of  affirmance  of  order  being 
to  set  aside  Judgment. — Blackburn  t.  Abila, 
4  Cal.  Unrep.  983.  39  Pac.  797. 

38.  Same— Service  of  motion  to  dismiss 
appeal  on  executrix  of  former  executor  Is 
not  sufficient  to  bring  parties  before  court 
where  It  does  not  appear  that  such  execu- 
trix has  been  substituted  for  such  executor. 
—Chevassua  v.  Burr,  184  Cal.  434,  435,  66 
Pac.  &68. 

As  to  dismissal  of  appeal  when  takes  be- 
fore entry  of  Jadgmeat,  see,  ante.  I  939  and 
note. 

As  to  diamlsaal  of  appeal  for  failure  to 
file  nadertaklBC*  see,  ante,  S  840  and  note 

As  to  dtsmlasBl  of  appeal  for  failure  to 
take  appeal  In  time,  see,  ante,  S  939  and 
note. 

30.  New  nndcrtaklng— In  general. — Ap- 
peal will  not  be  dismissed  because  of  In- 
sufficiency of  undertaking,  where  new  un- 
dertaking is  filed  in  supreme  court  and 
approved  by  chief  justice  of  such  court. — 
Moyle  V.  Landers,  78  CaL  99,  107,  18  Am.  St. 
Rep.  22.  20  Pac.  241. 

41:.  Same —  Aatborlsed,  whea—Defectlve 
aflldavlt. — Objection  that  affidavit  attached 


to  undertaking  Is  defective  in  that  It  does 
not  state  that  sureties  were  residents,  or 
householders,  or  freeholders  within  state, 
can  be  remedied  by  new  undertaking  In  due 
form,  approved  by  one  of  Justices  of  su- 
preme court,  and  hence  appeal  will  not  be 
dismissed  where  this  la  done. — Schacht  v. 
Odell,  68  Cal.  447.  449. 

41.  flaaiT    r^llwe  of  snretlea  to  Jnstlfy. 

— Undertaking  to  atay  execution  may  be 
filed  In  supreme  court  after  appeal  has 
been  taken  by  reason  of  failure  of  sureties 
on  former  undertaking  to  Justify. — Tomp- 
kins V.  Montgomery,  116  Cal.  120,  123,  47 
Pac.  1006;  McClatchy  v.  Sperry,  6  Cal.  Un- 
rep. 846.  68  Pac.  629;  Nonpareil  M.  Co.  T. 
McCartney,  143  Cal.  1.  3,  76  Pac.  663. 

42.  But  such  permission  will  not  be 
granted  without  any  showing  excusing  such 
failure. — Williams  v.  Borgwardt,  116  Cal. 
617.  618,  4?  Pac  694. 

43.  Same  — Fallarc  ot  nadertaklaK  te 
provide  for  payment  of  damages  and  eoats 
In  case  of  dismissal  of  appeal.  In  addition 
to  providing  that  appellant  will  pay  all 
damages  and  costs  which  may  be  awarded 
against  him  on  appeal,  is  case  of  Insuffi- 
ciency which  may  be  remedied  by  filing  an- 
other undertaking. — Jarman  v.  Rea,  129  Cal. 
157,  159,  61  Pac  790. 

44.  Same — Mistake  In  giving  title  of  case 
In  nndertaklng. — Where  undertaking  on  ap- 
peal names  court  and  department  thereof, 
gives  number  of  case,  and  accurately  de- 
scribes Judgment  and  order  denying  motion 
for  new  trial,  mistake  in  giving  title  of 
case  Is  within  this  section,  and  new  under- 
taking approved  by  Justice  of  supreme 
court  ia  authorised. — Butler  v.  Ashworth, 
100  Cal.  834,  886,  84  Pac.  780. 

4B.  Same— Reelect  of  snretlea  to  ttigm 
vndeitaklag  at  cvstomarr  place,  by  mere 

oversight,  renders  undertaking  merely  In- 
suRlcient.  and  hence  new  undertaking  on 
appeal  may  be  filed,  and  motion  to  dismiss 
appeal  denied. — Bay  City  B.  &  I,.  Assoc.  v. 
Broad.  128  Cal.  670,  671.  61  Pac  368. 

46.  Same  —  Pallnre  to  Die  good  and 
HufllrlFnt  nndertaking  wltfaln  time  allowed 
by  tills  Mcctlon,  and  have  indorsed  thereon 
approval  of  Justice  of  appellate  court.  In 
place  of  Insufficient  and  Irregular  under- 
taking, renders  the  appeal  Ineffectual,  and 
appeal  will  be  dismissed. — Wood  v.  Pendola, 
77  Cal.  82,  83,  19  Pac.  183;  Duncan  v.  Times- 
Mirror  Co.,  109  Cal.  602.  603,  42  Pac.  147; 
Jarman  v.  Rea,  129  Cal.  157,  168,  169,  61 
r.ic.  790:  Zane  v.  De  Onattvla,  136  Cal.  440, 
442,  67  Pac.  685.  See  Estate  of  Wells,  148 
Cal.  659,  84  Pac.  37. 

47.  And  court  has  no  power  to  allow  new 
undertaking  to  be  Died  after  hearing  on 
.such  motion. — Duncan  v.  Times-Mirror  Co., 
109  Cal.  602,  603,  606.  42  Pac.  147;  Zane  v. 
De  Onatlvla,  135  Cal.  440,  442,  67  Pac.  685. 

48.  Same— 'Insnfflelency  of  new  nnder- 
taklBK* — Where  new  undertaking  omits  to 
nrovlde  for  payment  of  damagea  and  costs 
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un  dlamlBSal  of  appeal.  It  will  not  prevent 
dismissal  of  appeal  because  of  inaufnciency 
of  orlgrlnal  undertaklnc  to  malce  such  pro- 
vision.— Estate  of  Fay,  126  Cal.  467.  468,  68 

Pac.  936. 

49.    Same  —  JoMliflration  on  n«w  bond. — 

Amendment  of  this  section  by  Stats.  1895, 
p.  69,  contemplates:  First,  That  perfect 
bond  had  been  prepared  and  filed  In  first 
Instance,  and  that  imperfections  thereto 
subsequently  arose.  Second.  It  contemplates 
appeals  from  money  Judsmenta.  Third.  It 
fflves  court  and  judge  authority  only  to 
order  new  bond,  and  it  in  no  way  provides 
for  further  or  second  Justldcatlon  of  sure- 
ties on  their  original  bond,  and  hence  or- 
der of  court  requiring  sureties  on  bond, 
who  had  Justified  before  county  clerk,  to 
appear  and  Justify  before  Judge,  was  im- 
proper.— Boyer  v.  Superior  Court,  110  Cal, 
401,  403,  42  Pac.  892. 

60.  Under  provision  that  no  appeal  shall 
be  dismissed  for  insufficiency  of  under- 
taking, provided  good  and  sufficient  under- 
taking, approved  by  Justice  of  supreme 
oourt,  be  flied  before  hearing  on  motion  to 
dlsmifls,  approval  of  undertaking  by  Justice 
amounts  only  to  determination  that  under- 
taking Is  such  in  form  and  substance  as 
statute  requires,  and  does  not  dispense  with 
necessity  of  Justification  of  sureties. — Ste- 
venson v.  Steinberg,  38  Cal.  S7S,  874. 

SI.  Same  —  Where  na  aadertaklng  baa 
veallr  been  filed  filing  of  new  undertaking 
on  appeal  is  unauthorised. — Estate  of  Hey- 
denfeldt,  119  Cal.  346,  848,  349.  51  Pac.  543. 
See  Duffy  v.  Greenebauni,  72  Cal.  167,  160,  12 
Pac.  74,  13  Pac,  323;  Schurtz  v.  Romer,  81 
Cal.  244,  245.  22  Pac.  667;  McCormlck  v.  Bel- 
vln.  96  Cal.  182.  183,  31  Pac.  16. 

62.  And  this  even  though  there  was  an 
undertaking  for  stay  of  execution. — Duffy 
v.  Oreenebaum,  72  Cal.  167,  160,  12  Pac  74, 
13  Pac.  321.  Bee  Biagl  v.  Howes,  63  CaL 
884. 

68.  Section  contemplates  that  though  un- 
dertaking has  been  filed  It  may  be  of  such 
oharactee  or  in  such  form  as  not  to  fully 
indemnify   respondent  against   costs  and 

damages  which  he  may  sustain  by  reason  of 
appeal.  The  phrase  "Insufficiency  of  under- 
taking" Indicates  distinction  between  un- 
dertaking which  does  not  fully  comply  with 
terms  of  section  941,  ante,  and  entire  ab- 
sence of  undertaking,  and  undertaking  may 
be  Hied  which  Is  so  defective  as  not  to  con- 
stitute any  obligation  on  sureties  therein, 
and  which  Is  In  reality  no  undertaking  at 
all.  In  such  case,  there  Is  more  than  mere 
Insufflciency,  and  this  section  does  not  ap- 
ply.— Jarman  v.  Rea,  129  Cal.  167,  158,  159, 
SI  Pac.  790. 

As  to  falinre  mt  ■■rctica  ta  immtttr  mm 
■ronnd  for  dlenbMi  mt  av»cal»  see,  ante. 
I  948  and  note. 

Am  to  new  etay-bvnd  In  appellate  coart 
whe«  swetles  beceaaca  laaaadcat,  see, 
ante,  I  B48  and  note. 


Am  ta  waiver  of  trnmrnM^musr  "i  umAer» 
taklBc,  see,  ante,  I  941  and  note. 

54.    8aaie~8amc  — PreaiatHrc  flllag^ 

Where  undertaking  was  signed  by  sureties 
before  making  of  order  denying  motion  for 
new  trial,  no  consideration  existed  for  such 
undertaking,  and  hence  there  was  more 
than  deficiency  In  such  undertaking,  and 
new  undertaking  can  not  be  filed  on  appeal. 
— Stackpole  v.  Hermann,  12S  Cal.  466,  466, 
58  Pac.  936. 

im.  Same— Same— single  andertaklng  os 
•cveml  mppeala. — On  motion  to  dismiss  ap- 
peal for  want  of  undertaking,  where  there 
is  single  undertaking  for  three  appeals, 
fact  that  only  one  of  orders  appealed  from 
was  appealable  will  not  b«  considered  so 
as  to  render  undertaking  an  undertaking 
on  appealable  order  only. — Estate  of  Hey- 
denfeldt,  119  Cal.  346,  348,  349,  51  Pac.  543. 

66.  Single  undertaking  from  three  or- 
ders, each  of  which  is  independently  appeal- 
able, and  another  which  can  not  be  re- 
viewed on  appeal  from  others,  amounts  to 
no  undertaking,  and  new  undertaking  on 
appeal  can  not  be  filed. — Wadleigh  v. 
Phelps,  148  Cal.  135.  81  Fac.  418,  420. 

67.  Construed  to  be  limited  to  cases  of 
defective  undertaking.  Where  undertaking 
on  appeal  from  Judgment,  and  from  order 
denying  new  trial,  refers  only  to  appeal 
from  Judgment,  it  does  not  constitute  un- 
dertaking on  appeal  from  order  denying 
new  trial,  and  hence  thla  section  does  not 
authorize  filing  of  new  undertaking. — Pa- 
cific Pav.  Co.  T.  Bolton,  89  Cal.  164,  166,  26 
Pac,  650. 

58.  Construed  not  to  authorize  under- 
taking to  be  filed  when  on  appeal  from  two 
orders,  only  undertaking  filed  recited  only 
one  appeal  without  distinguishing  which 
of  two  appeals  was  referred  to — it,  being 
so  ambiguous,  must  be  regarded  as  If  none 
had  been  filed. — Home  &  U.  Assoc  Wil* 
kins,  71  Cal.  626.  12  Pac  799. 

59.  Where  on  appeal  from  order  dissolv- 
ing injunction,  and  from  Judgment,  but  one 
undertaking  was  filed,  which  recited  tak- 
ing of  both  appeals,  and  provided  that  ap- 
pellant would  pay  all  damages  and  costs  on 
appeals,  or  either  of  them,  not  exceeding 
six  hundred  dollars.  It  is  sufficient  to  jus- 
tify court  in  permitting  new  undertaking 
to  be  filed  and  refusing  dismissal  of  appeal 
from  order  dissolving  injunction  on  ground 
that  no  undertaking  was  filed. — Spreckels 
v.  Spreckels,  114  Cal.  60,  61.  45  Pac.  1022. 

60.  Undertaking  on  appeal  from  order 
denying  new  trial  filed  In  appellate  court  Is 
Ineffectual  where  no  undertaking  on  such 
appeal  had  been  filed  in  lower  court,  though 
undertaking  on  appeal  from  Judgment  had 
been  filed,  but  which  contained  no  refer- 
ence to  appeal  from  order  denying  motion 
for  new  trial. — Schurtz  v.  Romer,  81  Cal. 
244,  246.  22  Pac.  657. 

61.  Hatlce  of  motloa  ta  dlamlsa  npyeal  . 
SaOcicBeir  ut. — Motion    to   dismiss  appeal 
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where  two  appeals  have  been  taken  and  do 
not  depend  upon  same  considerations,  and 
there  Is  nothing  in  motion  to  indicate  to 
which  appeal  motion  is  directed,  will  not 
be  considered. — De  la  Cuesta  v.  Calklna.  fi 
Cal.  Unrep.  1«3,  41  Pac.  1098. 


«2.  Sane— Clerical  error  In  notice  of  mo- 
tion to  dismiss  appeal  will  not  Invalidate 
It. — Pacific  Pav.  Co.  ¥.  Bolton,  89  CaL  IM, 
166,  26  Pac.  660. 


§  955.  EFFECT  OF  DISMISSAL.  The  dismissal  of  an  appeal  is  in  effect  an 
affirmance  of  the  judgment  or  order  appealed  from,  unless  the  dismissal  is 
expressly  made  without  prejudice  to  another  appeal. 

History:  Enacted  March  11, 1872. 


EFFECT  OF  DISMISSAL. 
1,2.  Dismisaal — Affirms  judgment. 

3.  Same — Because  prematarely  taken. 

4.  Same — Because  tbere  was  nothing  to  ap- 

peal from. 

5.  Same  —  For  ftulnre  to  file  tianscript 

within  time. 

6.  Same  — For  failure  to  furnish  reqoiute 

papers. 

7.  Same — For  technical  defect. 

8.  Same — For  want  of  prosecution. 

9.  Same — On  merits. 
See,  ante,  I  936  and  note. 

1.  DlMmlMal — Afllrme  Jadcmcal  appealed 
from. — Barnhart  v.  Edwards,  128  Cal.  67S, 
67«,  61  Pac.  176. 

2.  Dismissal  of  appeal  is  affirmance  of 
Judgment  only  in  limited  sense.  If  judg- 
ment is  void  on  its  face,  dismissal  of  ap- 
peal no  wise  cures  such  vital  defect;  at 
most  It  prevents  second  appeal,  and  re- 
lieves order  or  Judgment  from  attack  for 
error  or  Irregrularity  which  could  be  taken 
advantage  of  on  appeal. — Sullivan  v.  Oage, 
146  Cal.  759,  770,  79  Pac.  637. 

S.  Bunc  — •  BeeawM  prMUi4«rel7'  taken, 
doee  not  operate  as  affirmance  of  Judgment 
— Bstate  of  Kennedy.  119  Cal.  884,  886,  62 
Pac.  64. 


4.  Sani^— Beennsc  there  was  notblngr  to 
ameal  fraas  will  not  preclude  another  ap- 
peal In  same  case,  when  record  shall  have 
been  made  up,  upon  which  appeal  can  be 
taken.— Estate  of  Rose,  SO  Cal.  166,  171,  22 
Pac.  86. 

5.  Same — ^For  failure  to  flic  traaactivt 
wttkln  time  prescribed,  which  did  not  pro- 
Vide  that  it  was  made  without  prejudice  to 
right  to  take  another  appeal,  was  affirm- 
ance of  judgment,  and  hence  the  second  ap- 
peal will  be  dismissed. — Garibaldi  v.  Oarr, 
97  Cal.  253.  32  Pac.  170. 

S.  Snin«— For  tallHre  to  fHrnljili  reqoUltc 
papem,  not  expressly  made  without  preju- 
dice, amounts  to  affirmance  of  Judgment, 
and  subsequent  appeal  will  be  dismissed. — 
Splnettl  V.  Brlgnardello,  64  Cal.  S21. 

7.  Sava-^or  techsleal  defect  In  notice 
of  appeal,  or  undertaking,  or  like,  will  not 
bar  second  appeal,  and  will  not  amount  to 
affirmance. — ^Karth  v.  Light,  IS  CaL  824,  SZ6. 

8.  Same — Par  waat  of  proaeevtlOH,  un- 
less It  be  made  "without  prejudice,"  or 
where  it  is  on  merits.  Is  bar  to  another  ap- 
peal.— Estate  of  Rose,  80  Cal.  166,  171,  22 
Pac.  86.  See  Karth  v.  Light,  1&  Cal.  824, 
S2«. 

S.  Same— On  mcrlta  is  bar  to  second  ap- 
peal, since  it  amounts  to  affirmance  of  judg- 
ment.—Karth  v.  Light,  16  Cal.  824,  326. 


§966.   WHAT  MAT  BE  REVIEWED  ON  APPEAL  FROM  JUDGMENT. 

Upon  an  appeal  from  a  judgment  the  court  may  review  the  verdict  or  decision, 
and  any  intermediate  ruling,  proceeding,  order  or  decision  which  involves  the 
merits  or  necessarily  affects  the  judgment,  or  which  substantially  affects  the 
rights  of  a  party.  The  court  may  also  on  such  appeal  review  any  order  on 
motion  for  a  new  trial.  The  provisions  of  this  section  do  not  authorize  the 
court  to  review  any  decision  or  order  from  which  an  appeal  might  have  been 
taken. 

History:  Elnacted  March  11,  1872;  amendment  approved  April  3, 
1876,  Code  AmdtB.  1875-6,  p.  92;  by  Code  CommlBslon,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  174,  held  unconstitutional,  see  his- 
tory, S5  ante;  amendment  approved  May  3,  1915,  Stats,  and  Amdts. 
1915,  p.  328.    In  effect  August  8,  1915. 

BEVIEW  ON  APPEAL  PROM  JUDGMENT.  9.  Affirmance  of  judgment— Void  becanae 

,                ,  ,  of  want  of  service. 

1-  7.  Ab  to  what  reviewable  on  appeal  from  lo.  Alimony— Order  granting. 

judgment-In  general.  Amendment-Order  permitting  defen- 

8.  Administrator 's  account.  dant  to  amend  answer. 

»4B 
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12.  Appealable  order  — Can  not  be  re- 

viewed, when. 

13.  Attachment — Order  diBsolving. 

14.  Same — Order  refusing  to  dissolve. 

15, 16.  ConstruetioQ  of  section  —  As  to  pnr* 
pose. 

17.  Same— Amendment  of  1915  — Matters 

reviewable. 

18.  Same — "Verdict  ox  decision,"  means 

what. 

19.  Contest  of  will — Order  dismiBsing. 

20.  Cost-bill  —  Order  denying  motion  to 

strike  items  from. 

21.  Same — Order  striking  out  cost-bill. 

22, 23.  Death  of  respondent— After  submis- 
sion of  appeal. 

24.  Demurrer— Order  ovemiting. 

25.  Same— Same— Rights  of  parties. 

26.  Executor  —  Order  setting  aside  decree 

settling  account  of. 

27.  FinditiRs- Appellate  court  has  no  au- 

thority to  make. 

28.  Same — New  trial  ordered. 

29.  Frivolona  appeal — Imposition  of  penal- 

ties. 

30.  Insufficiency  of  evidence — Appeal  from 

judgment. 

31.  Interlocutory  decree— Can  not  be  re- 

viewed. 

32.  Interlocutory  judgment  in  divorce  — 

Not  reviewable  on  appeal. 
53,34,  Interlocutory  order  in  partition— Can 
not  be  reviewed  on  appeal,  when. 

35.  IrreRulnrities  in  attachment. 

36.  Judgment— Order  refusing  to  set  aside 

and  vacate. 

37.  Motion  to  dismiss  appeal— On  ground 

that  reversal  of  order  dissolving  tem- 
porary injunction  would  have  no 
effect. 

38.  Modification    of    judgment  —  When 

made. 

39-  41.  New  trial— As  to  unqualified  reversal 

remanding  cause  for. 
42,  43.  Same — Affirmance— Appeal  from  judg- 

'  mcnt  will  be  dismisse*!. 

44,45.  Same — Efltect  to  set  aside  judgment. 
46.  Same  —  Judgment-roll;  error  on,  not 
considered. 

47,48.  Same — Order  striking  out  aflSdavita. 
49.  Same— Reversal  of  order  granting. 

60.  Same— Reversal  of  order  denying. 

61.  Nonsuit— Order  granting  motion  for— 

Can  be  reviewed  on  appeal,  when. 

62.  Notice  of  appeal- New  and  alterna- 

tive method  of  appeal— Notice  must 
contain  what— Matters  reviewable  on. 

63.  Objection  to  complaint  —  Which  may 

be  obviated. 

64.  Order  denying  motion  to  vacate  judg- 

ment— An  appealable  order. 


55.  Order  denying  new  trial — Not  appeal- 
able. 

56-  58.  Same  —  Reviewable   on  appeal  from 

judgment. 

59.  Order  not  appealable — As  to  generally. 

60.  Order  striking  out  amended  complaint 

—  Made    with   leave  —  Appealable 
order. 

61.  Partial  distribution — Reversal  of  order 

vacating  previous  order. 
12,  63.  Pleadings-Order  striking  out. 

64.  Purchase  of  lands  at  judicial  sale — 

By  stranger  to  decree. 

65.  Receiver  —  Order  appointing  before 

judgment. 

66.  Same — An  order  approving  account  of. 

67.  Same — Charge  of  property — Order  au- 

thorizing receiver. 

68.  Refusal  to  hear  motion  —  To  dismiss 

cause  for  want  of  prosecution, 

69.  Refusal  to  settle  statement — On  motion 

for  new  trial. 

70.  Rehearing — Not  to  be  granted  because 

of  erroneous  statement  in  pleading. 

71.  Same  — Motion  for  new  trial  ia  not 

proper  remedy. 

72.  Removal  of  cause  —  Order  refusing  to 

transfer  cause  to  TJnitod  States  cir- 
cuit court. 

73.  Sale — Proceeds  of  on  reversaL 

74.  Satisfaction — Effect  of  partial. 

75.  Stipulated  faets— Reversal — New  trial 

will  not  be  ordered  when. 

76.  Substitution  of  plaintiff — Order  deny- 

ing application  to  vacate  order. 

See.  ante.  9  936  and  note. 

Aa  to  appeal  froni  aew  trial  order  after 
amendment  ot  1016  to  acctloM  t6S,  see.  post. 
J  963  and  note. 

An  to  dlMmlMal  of  attempted  appeal  from 
order  dcarlnic  motion  for  new  trial,  see. 
post.  §  963  and  nute. 

A«  to  neccMiltr  of  exceptlona  to  attthor- 
Ise  review  on  appeal,  see,  ante,  I  646  and 
note.  , 

An  to  power  ot  trial  coart  to  hear  and 
deteratlae  motion  for  aew  trial  after  aa 
appeal  kaa  been  takea  bat  bef<ra«  the  aaate 
haa  been  detenalaedi  see,  ante,  S  939,  note 
par.  20. 

Aa  to  review  of  avfldeacT  evtdeace 
appeal   from   Jadymeat   aot  takea  withia 
■Ixty  dayn  after  It*  eatrr.  see,  ante,  I  ttt 
and  note. 

Aa  to  aeopc  of  laqalry  aa  appeal  affected 
by  centenfa  and  anffldeaer  of  Mlla  of  ex- 
ceptlona  and  atatemeatai  see,  ante,  j|  660. 

659,  661  and  notes. 

Aa  to  »eope  of  laqnlrr  on  appeal  llatitad 
bjr  record,  see.  ante,  9  661  and  note. 

1.  Aa  to  what  reviewable  oa  appeal  from 
ladraient  —  In  Keneral. — Where  the  trial 
court,  in  ^rantin^  a  new  trial,  states  in  the 
order  that  it  is  denied  so  far  aa  tlie  sufB- 
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dency  of  the  evidence  la  concerned,  that 
particular  ground  is  excluded  from  consid- 
eration upon  appeal  from  the  order,  but 
with  respect  to  any  other  ground  advanced 
In  support  of  the  motion,  the  decision  of 
the  trial  court  that  the  new  trial  was  re- 
fused with  respect  to  any  one  of  them  is 
n«t  binding:  upon  the  appellate  court,  and. 
upon  appeal,  such  queation  may  be  con- 
sidered.— Steil  T.  Sun  Ins.  Office,  171  Cal. 
795.  155  Pac.  72. 

2.  The  supreme  court  may  not  pass  upon 
the  weierht  of  evidence. — Cox  v.  Schnerr, 
172  Cal.  371.  15«  Pac.  S09. 

3.  The  evidence  taken  upon  the  trial  of 
an  action  for  services  performed  can  not 
be  reviewed  upon  an  appeal  taken  from  the 
Judgment,  wliere  the  purported  statement 
of  the  case  containing  the  evidence  is  not 
shown  by  the  record  to  have  ever  been  set- 
tled by  the  trial  Judge,  or  to  have  attached 
thereto  any  stipulation  authorizing  the  tak- 
ing of  notice  of  Its  contents  by  the  appel- 
late court. — Yount  v.  Arakalian  Bros.  Co., 
26  Cal.  App.  472,  147  Pac.  467. 

4.  An  order  vacating  a  Judgment  of  non- 
suit being  made  after  flnal  Judgment  la 
appealable,  and  where  no  direct  appeal  was 
taken  therefrom,  the  Insertion  by  the  appel- 
lant In  his  notice  of  appeal  from  a  subse- 
quent Judgment  In  favor  of  the  plaintiff, 
that  the  appeal  was  taken  from  "every  In- 
terlocutory and  Intermediate  order  made  In 
said  case  adverse  to  said  defendant"  does 
not  bring  before  the  appellate  court  for 
review  the  order  vacating  the  nonsuit  and 
can  not  be  reviewed. — Hughes  v.  Chung 
Sun  Tung  Co.,  28  Cal.  App.  371.  164  Pac.  299. 

6.  An  order  overruling  a  demurrer  to  an 
amended  complaint  and  a  refusal  to  strike 
out  portions  thereof  is  not  reviewable  on 

an  appeal  from  an  order  denying  a  new 
trial. — Tlngey  v.  Callahan  Const.  Co.,  28 
Cal.  App.  777,  1S4  Pac.  28. 

6.  The  sufficiency  of  the  pleadings  to 
support  the  Judgment,  or  the  sumclency  of 
the  findings  of  fact  to  sustain  the  conclu- 
sions of  law.  can  not  be  considered  on  an 
appeal  from  an  order  denying  a  new  trial; 
the  appellate  court  Is  limited  in  its  re- 
view to  the  grounds  upon  which  the  new 
trial  was  asked. — Bloxham  -  T.  Tehama. 
County  Tel.  Co.,  29  Cal.  App.  326,  166  Pac. 
fl34. 

7.  While  there  is  no  longer  an  appeal 
from  an  order  denying  a  motion  for  a  new 
trial,  yet  the  points  made  before  the  trial 
court  In  support  of  a  motion  for  a  new  trial 
may  be  reviewed  on  an  appeal  from  the 
Judgment. — Wiley  B.  Allen  Co.  v.  Wood.  32 
Cal.  App.  76,  162  Pac.  121. 

8.  AdmlBlelnitar**  accenAt. — On  appeal 
from  order  settling  administrator's  account, 
all  proceedings  leading  up  to  It,  Including 
evidence  on  which  It  Is  baaed,  are  open  to 
review. — Estate  of  Rose,  80  Cal.  166,  170.  28 
Pac.  86. 


9.  Afllrmance  of  Jn dement— T<rf A  bccaOM 
of  want  of  Bcrvlce  of  summons,  on  some 
ground  other  than  sutflcisncy  of  service, 
does  not  validate  such  judgment. — Pioneer 
Li.  Co.  V.  Maddux.  109  Cal.  633,  S4S,  60  Am. 
St.  Rep.  67,  42  Pac.  295. 

10.  Alimony — Order  arrantlnir  being  Inci- 
dent of  action  for  divorce  can  not  be  con- 
sidered on  appeal  from  order  denying  new 
trial  where  appeal  from  Judgment  was  di8< 
missed. — Hunter  v.  Hunter,  111  Cal.  261, 
269,  62  Am.  St.  Rep.  180,  31  L.  R.  A.  411,  43 
Pac.  766. 

11.  AmeBdment  —  Order  pcnnlttinc  d»- 
fcBdnnt  ts  amend  aBnwer  by  denying  that 
there  was  any  community  property  will  not 
be  reviewed  on  appeal  from  judgment  de- 
claring marriage  to  be  legal,  and  granting 
divorce  but  not  deternaining  property  rights 
of  parties,  since  order  In  no  way  involves 
merits,  nor  affected  Judgment  as  entered. — 
Sharon  V.  Sharon.  77  Cal.  102,  106,  10  Pao. 
230. 

12.  Appenlnble  order— Can  not  be  re- 
viewed, wben, — -Appealable  order  can  not  be 
reviewed  on  appeal  from  flnal  Judgment.— 
Began  V.  HcHahon,  43  Cal.  S26.  627;  Mc- 
Courtney  v.  Fortune,  42  Cal.  387. 

Aa  te  noB-appealable  order,  see  par.  69, 
this  note. 

IS.  Attachment  —  Order  dinsolvlBg  at- 
tachment is  not  order  involving  merits,  and 
necessarily  affecting  Judgment,  so  as  to  be 
reviewed  on  appeal  from  Judgment. — ^Al- 
lender  v.  Frltts,  24  Cal.  447,  448. 

14.  Snme— Order  refanlas  to  dtMalvc  at- 
tachment is  not  intermediate  order  involv- 
ing merits,  and  necessarily  affecting  Judg- 
ment, which  can  be  reviewed  on  appeal 
from  Judgment. — Allender  v.  Frltts,  24  Cal. 
447,  448. 

15.  Construction  of  section- .4h  to  pnr- 

poflc. — The  provisions  of  the  above  section 
as  they  stood  before  its  repeal  were  de- 
signed, in  the  event  that  an  appeal  was 
taken  under  the  new  and  alternative  method 
as  therein  provided,  to  compel  the  prevail- 
ing party  to  look  to  the  files  to  ascertain 
whether  or  not  an  appeal  had  been  taken. 
— Slayden  v.  O'Dea,  —  Cal.  App.  — .  189  Pao. 
1062,  following  the  doctrine  In  Southern 
Pac  Co.  V.  Superior  Court,  167  Cal.  256,  139 
Pac.  69. 

16.  Thus  in  the  case  of  action  brought 
against  a  corporation  which  thereafter  be- 
came defunct  by  reason  of  the  fact  of  the 
failure  to  pay  the  corporation  license-tax 
the  directors  of  such  corporation,  on  such 
forfeiture  are  required  by  law  to  manage 
and  control  the  action  for  and  on  behalf 
of  and  in  the  name  of  the  corporation,  as 
much  BO  as  if  they  had  been  substituted 
for  it  as  parties  defendant,  and  they  must 
be  deemed  to  have  received  due  notice  of 
an  appeal  taken  from  Judgment  rendered  In 
the  cause,  under  the  provisions  of  the  above 
section. — Slayden  v.  O'Dea,  —  Cal.  App.  — , 
189  Pac.  1062. 
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17.  Saaie— AMC*«ineBt  •t  181S— Hattcn 
rerlewaUe. — The  clear  Intention  of  the 
lefflalature  In  the  amendment  of  1915  to 
the  above  section  and  sections  939,  ante,  and 
SS8,  post,  was  to  provide  for  a  review  of  all 
matters  that  might  be  considered  on  such 
an  appeal  from  the  Judgrment  and  the  plain 
purpose  was  to  give  an  opportunity  for  a 
review  In  any  and  every  case  In  lieu  of  the 
review  which  was  previously  afforded. — 
Wlleox  T.  Hardlflty,  177  Cal.  752,  171  Pac. 
947. 

18.  Bute— «*Ver4fct  Mt  tfccUlOB***  m»»mm 

something  different  from  What  Is  Intended 
by  phrase  "any  Intermediate  order  or  deci- 
sion" where  latter  does  not  mean  written 
flndlngs  of  fact  and  law  required  by  sec- 
tions 632,  633,  ante,  to  be  filed  with  clerk 
as  result  of  trial  on  merits;  and  hence  in- 
termediate non-appA,IabIe  order  or  deci- 
sion, except  It  Involve  merits  or  vacate 
Judgment,  may  be  reviewed  on  appeal  from 
final  Judgment  taken  within  one  year  from 
entry  thereof,  and  without  any  specification 
in  bill  of  exceptions  of  particulars  In  which 
evidence  la  InsulDclant,  since  exception  to 
such  intermediate  order  or  decision  la  not 
an  exception  to  verdict  or  decision. — Clifford 
V.  AUman,  84  Cal.  628,  631,  632,  24  Pac.  292. 

IB.    Comtcat  af  will  — Order  dtomlsslMK 

because  of  lack  of  Interest  of  contestant  la 
reviewable  on  appeal  from  final  order  or 
Judgment  admitting  will  to  probate. — Bs- 
tate  of  Bdelman,  148  Cal.  IS8,  112  Am.  St 
Rep.  221,  22  Pac.  962. 

90.  Cost-bill— Order  deaylng  motion  to 
■tTike  Items  froBt  can  not  be  reviewed  on 
appeal  from  final  Judgment,  where  order 
was  special  order  and  made  subsequent  to 
rendition  and  entry  of  final  Judgment. — 
Empire  G.  M.  Co.  v.  Bonanza  Q.  M.  Co.,  67 
CaL  406.  410,  7  Pac.  810.  See  QulUow  v. 
Perrin,  120  Cal.  266,  260,  62  Pac.  622. 

21.    Same  —  Order  striking  ont  eo«t-blll 

and  retaining  costs  may  be  reviewed  on 
appeal  from  Judgment,  though  motion  In- 
volved less  than  three  hundred  dollars. — 
Qultsow  V.  Perrin,'  120  Cal.  266,  260,  62  Pac. 
6S2.  See  Empire  O.  Bf.  Co.  v.  Bonansa  O. 
M.  Co..  67  Cal.  406,  410.  7  Pac.  810. 

as.  Deatk  of  reapoadeat-^ftev  aabmla- 
aloB  of  appeal. — ^Where  respondent  dies  af- 
ter submission  of  appeal,  judgment  of  af- 
firmance will  be  entered  nunc  pro  tunc  as 
of  time  prior  to  his  death. — Lucas  v.  Pro- 
vines.  130  Cal.  270.  272.  62  Pac.  609;  Mc- 
Plke  v.  Heaton.  181  Cil.  109.  111.  82  Am.  St. 
Rep.  336,  63  Pac.  179. 

23.  Where  appellant  dies  after  argument 
and  submission  of  appeal,  and  before  de- 
cision, Judgment  will  be  entered  aa  of  day 
before  hla  death. — Ede  v.  Cumeo  (Cal.  Dec. 
28,  1898),  65  Pac.  773. 

34.  Demnrrcr^— Order  overmling  to  com- 
plaint will  not  be  reviewed  on  appeal  by 
plaintiff  from  Judgment  In  favor  of  defend- 
ant.— Bank  of  National  City  t.  Johnston,  6 
CaL  Unrep.  412.  60  Pac.  776. 


16.    Saase — Sane  — Rfgkta  of  parties.— 

After  reversal  and  remand  of  judgment, 
parties  In  court  below  have  same  right 
which  they  originally  had.  and  where  Judg- 
ment reversed  was  one  rendered  on  over- 
ruling demurrer,  plaintiffs  may  dismiss 
their  action  instead  of  amending  their  com- 
plaint aa  allowed  by  Judgment. — Richards 
v.  Bradley,  129  Cal.  670,  671,  62  Pac.  316. 

26.  Execntor — Order  setting  aside  decree 
settliag  aceonnt  of  may  be  reviewed  on  ap- 
peal by  executor  from  subsequent  decree 
settling  his  final  account— ft  being  an  in- 
termediate order  which  affects  the  Judg- 
ment.— Estate  of  Cahalan,  70  Cal.  604.  607, 
12  Pac.  427. 

37.  Findings— Appellate  court  has  no  an- 
tborily  to  make  findings  of  fact,  and  where 
Judgment  Is  reversed  for  insufficiency  of 
evidence  to  support  Judgment,  new  trial 
must  be  ordered. — Kellogg  v.  King,  114  Cal. 
878.  889,  65  Am.  St.  Rep.  74,  46  Pac.  166. 

as.  Same— New  trial  erdered. — Where 
consideration  of  question,  would  Involve, 
not  review  of  findings  of  trial  court,  but 
question  upon  which  trial  court  made  no 
findings,  would  necessitate  making,  in  ap- 
pellate court,  such  findings,  and  new  trial 
will  be  ordered  In  lower  court. — Blood  v. 
La  Serena  U  A  W.  Co.,  113  Cal.  221,  230. 
41  Pac.  1017,  46  Pro.  262. 

3V.  Prlveloaa  appeal — ^Imposition  of  pea- 
altlea. — In  a  case  In  which  there  is  .no 
merit  in  the  appeal,  and  It  Is  apparent  that 
It  was  taken  merely  for  delay,  the  appel- 
late court  should,  as  contemplated  by  the 
above  section.  Impose  penalties  in  discour- 
agment  of  such  appeals. — First  Nat.  Bank 
V.  Coplen,  39  Cal.  App.  619,  179  Pac.  708. 

50.  InsufllclencT  of  evidenec  —  Appeal 
from  Judgment, — The  Insufilctency  of  the 
evidence  may  be  considered  on  an  appeal 
from  the  Judgment  under  the  amendment 
of  1915.  even  though  the  appeal  was  taken 
In  1911,  an  order  denying  a  motion  for  a 
new  trial  not  having  been  entered  until 
1916,— Ford  V.  EYeeman,  40  Cal.  App.  221, 
180  Pac.  645. 

51.  laterincntory  decree — ^aa  mot  be  n> 
viewed  on  appeal  from  final  Judgment.— 
Xjorenz  v.  Jacobs,  62  Cal.  24.  See  Barry  t. 
Barry,  66  Cal.  10. 

S3.  Intcrlocntory  Jadgment  In  dlvoree— 
Not  reviewable  oa  appeni  from  final  Judg- 
ment^— appeal  from  that  determination  be- 
ing given  by  act  providing  for  such  Judg- 
ment.— Deyoe  v.  Superior  Court,  HO  Cal. 
476,  486,  98  Am.  St.  Rep.  73.  74  Pac.  28. 

33.  Interlocutory  order  In  partition — Caa 
not  be  reviewed  on  appeal  from  final  Judg- 
ment.— Barry  v.  Barry,  66  Cal.  10,  11;  Holt 
V.  Holt.  131  CaJ.  610,  612.  63  Pac.  912. 

34.  And  hence  objection  that  complaint 
failed  to  state  sufficient  facta,  and  that 
court  failed  to  find  on  laaue  tendered  In 
appellant's  answer,  as  to  homestead  right 
In  property,  can  not  be  reviewed  on  appeal 
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<rom  flnal  Judg:ment  conflrtnlns  sale. — Holt 
T.  Holt,  131  Cal.  610,  «13,  6$  Pac.  912. 

36.    IrrcKvlarlllc*  In  attBekmeiit  as  to  Ita 

inception  or  form  must  be  considered  on  di- 
rect appeal  from  order  refusing  to  dissolve 
an  attachment  and  not  on  appeal  from  Judg- 
ment.— ^Mudge  V.  Stelnhart,  78  Cal.  S4,  88. 
12  Am.  St.  Rep.  17.  20  Pac.  147. 

S«.  jB4smcBt  -—  Order  ref  nalnc  to  aet 
uMa  mmA  nnte  Judgment  la  not  review- 
able on  flnal  judgment,  it  being  subject  of 
distinct  appeal, — HcCourtnay  v.  Fortune. 
41  Cat  887,  890. 

S7.  Mstloa  to  diaaitaH  ■ppcal— Ok  cnmad 
tkat  vcTcml  of  order  dtaeoIrlHg  tcaaponirr 
iBjKBCtloB  woald  kave  no  effect,  will  not  be 
granted  where  such  effect  does  not  clearly 
appear. — Fox  T.  Orayson,  6  Cal.  Unrep.  72, 
63  Pac.  »S8. 

38.  Hodtflcatton  of  Jndgaieot  —  Wkea 
made. — Judgment  for  more  than  amount 
claimed  in  complaint  will  not  be  reversed, 
but  merely  modified  by  reducing  amount  to 
that  stated  In  complaint. — Kerry  v.  Pacific 
M.  Co.,  121  Cal.  564,  874,  64  Pac.  89. 

39.  New  trla^— Aa  to  nnqnailfled  reversal 
remandlns  eaniie  for  new  trial,  and  does  not 
authorize  entry  of  Judgment  without  new 
trial.— Heidt  v.  Minor,  118  CaL  886,  387.  46 
Pac.  700. 

40.  Unqualified  reversal  of  Judgment  on 
appeal  remands  cause  for  new  trial,  and 
hence  expressed  dlre'ction  that  cause  be  re- 
manded for  new  trial  Is  therefore  unnecea- 
sary. — Falkner  t.  Hendy.  107  Cal.  49,  64.  40 
Pac.  31,  88S. 

41.  Reversal  of  Judgment  and  order  re- 
fusing new  trial  vacates  Judgment  and 
leaves  case  standing  for  trial. — Weatall  v. 
Attschul.  186  Cal.  164,  1«6,  68  Pac.  468. 

4S.  BaBM  — Amrmaaee  —  Appeal  from 
JadSBBcat  win  be  diamlased  where  order 
granting  new  trial  has  been  affirmed,  such 
affirmance  operating  to  vacate  Judgment. — 
San  Jose  S.  D.  Bank  v.  Bank  of  Madera,  121 
Cal.  643.  546,  54  Pac.  85. 

43.  Where  order  granting  new  trial  has 
been  affirmed,  Judgment  and  appeal  there- 
from should  be  dismissed. — San  Jose  S.  D. 
Bank  V.  Bank  of  Madera,  181  Cal.  643,  646, 
54  Pac.  85. 

44.  Same — Efleet  to  set  aside  JndSBCnt. 

•-Reversal  of  order  denying  new  trial  has 
effect  of  setting  aside  Judgment  denying 
probate  of  will. — Estate  of  Kaufman,  117 
Cat.  388,  297,  69  Am.  St  Rep.  179.  49  Pac. 
192. 

45.  Affirmance  of  order  granting  new 
trial  leaves  nothing  in  court  below  on 
which  appeal  from  Judgment  can  operate, 
order  granting  new  trial  having  effect  to 
vacate  Judgment. — Etchas  v.  Orena,  121  Cal. 
270.  372,  63  Pac.  798. 

49.  Same  JndgoieMt-roil  |  error  on  not 
tfoasldered. — It  is  only  on  appeal  from  Judg- 
ment that  court  can  consider  error  apparent 
on  Judgment-roll,  or  review  verdict  or  de- 


cision of  case  If  excepted  to.  or  errors  as- 
signed on  statement,  hence  such  matters 
can  not  be  considered  on  appeal  from  or- 
der denying  new  trial. — ^Thompson  T.  Pat- 
terson, 64  Cal.  642,  64e. 

47.  Same — Order  atrlkiac  ovt  aMavlia 

filed  on  motion  for  new  trial  may  be  re- 
viewed on  appeal  from  order  denying  mo- 
tion.— Melde  T.  Reynolds.  120  CaL  284,  238. 
S3  Pac.  491. 

48.  Order  striking  amended  affidavit  on 
motion  for  new  trial  from  flies  la  reviewable 
on  appeal  from  order  denying  motion  for 
new  trial, — Melde  v.  Reynolds,  120  Cal.  834, 
238,  63  Pac  491. 

4P.  Save  —  Reversal  of  order  vnntlBg 
new  trial  leaves  verdict  and  Judgment 
standing. — Pierce  v.  Birkholm,  110  Cal.  669, 
672,  48  Pac.  205. 

SO.    Same  —  Reversal   of   order  deBylas 

new  trial  sets  aside  Judgment. — Estate  of 
Kaufman.  117  Cal.  288.  297,  59  Am.  St.  Rep. 
179.  49  Pac.  192. 

Bl.  Nonsnit— Order  Krantlng  motloa  for 
— Can  be  reviewed  on  appeal  from  Jud£- 
ment  baaed  on  order  of  nonsuit,  and  also 
from  order  denying  new  trial. — Converse  t. 
Bcott,  187  Cal.  289,  244,  70  Pac.  18. 

B9.  Ifotlec  off  appeal— Hew  and  alteraa- 
flva  Bictkod  of  appcal~-Na4lc«  atwat  cob- 
talB  wkat— Hattcra  reviewable  oh. — ^Under 
an  appeal  by  the  new  and  alternative 
method  from  a  Judgment  or  an  order,  the 
provisions  of  the  aectlons  providing  for 
such  an  appeal  do  not  dispense  with  the 
necessity  for  the  notice  of  appeal  to  sepa- 
rately state  whether  the  appeal  Is  taken 
from  the  Judgment  or  from  some  order  or 
both. — Starkey  v.  Parker.  44  Cal.  App.  215. 
186  Pac.  195. 

63.  ObJeetloB  to  complalBt — ^Wkfch  nay 
be  obviated  when  cause  is  remanded  for 
new  trial  by  amendment  to  complaint,  will 
not  be  considered  where  Judgment  la  re- 
versed.— ^Lissak  v.  Crocker  B.  Co.,  119  CaL 
448,  447,  61  Pac.  888. 

B4.  Order  deaylBV  hoUob  to  vacata 
jDdKment— An  appealable  order. — An  order 
denying  a  motion  to  set  aside  and  vacate  a 
Judgment  Is  Itself  an  appealable  order,  un- 
der the  provisions  of  the  above  section  and 
section  963,  post,  and  can  not  be  reviewed 
upon  appeal  from  the  Judgment. — Boos  v. 
Byrnes,  33  Cal.  App.  755,  166  Pac.  696. 

66.  Order  denTlBg  new  trial — Not  ap- 
pealable.— Under  the  amendment  of  the 
above  section  and  section  963,  post.  In  1916. 
an  order  denying  a  nratlon  for  a  new  trial 
is  not  an  appealable  order;  but  la  review- 
able on  an  appeal  from  the  Judgment. — 
Jonea  v.  Barter,  —  CaL  App.  — ,  197  Pac. 
361.  following  the  doctrine  in  Roberts  v. 
Colyear,  179  CaL  669.  180  Pac.  937.  See 
Millar  T.  Millar,  —  CaL  App.  — ,  197  Pac. 
811. 

56.  Same  —  Reviewable  on  appeal  from 
Judgmeat. — Under  the  provisions  of  the 
above  section  and  of  section  963,  post,  as 
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amended  In  1916  an  order  denying  a  motion 
for  a  new  trial  Is  reviewable  on  appeal 
from  tlie  final  Judgment  only. — White  v. 
Hendley,  35  Cal.  App.  267,  169  Pac.  710. 

67.  Under  the  provisions  of  the  above 
section,  aa  amended  In  1916,  an  order  deny- 
ing a  motion  for  a  new  trial  may  be  re- 
viewed on  an  appeal  from  flnal  judgment. — 
Nathan  v.  Porter,  iS  Cal.  App.  366,  172  Pac. 
170. 

63.  The  right  to  an  appeal  from  an  order 
denying  a  new  motion  Is  a  statutory  right 
and  iB  governed  by  the  law  In  existence 
and  operation  at  the  time  of  the  entry  of 
the  order  denying  the  motion  for  the  new 
trial;  and  a  case  of  an  amendment  to  the 
law  governing  tn  thla  respect  which  changes 
or  abrogates  the  right  of  appeal  from  an 
order  denying  the  motion,  a  motion  for 
new  trial  having  been  made  before  the 
provisions  of  such  amendment  went  Into 
effect,  and  the  order  on  the  motion  having 
been  made  after  the  statute  went  Into 
effect,  the  amendment  will  control  and  the 
right  of  appeal  limited  or  abrogated. — Na- 
than V.  Porter,  36  Cal.  App.  366,  172  Pac. 
170,  following  the  doctrine  In  Woodruff  v. 
Colyear.  172  Cal.  440,  166  Pac.  475. 

W.    Order  not  appealable— Aa  to  gener- 

atly* — An  order  denying  a  motion  for  a  new 
trial  Is  not  an  appealable  order. — Nadeau 
V.  Lynch,  41  Cal.  App.  786,  188  Pao.  278,  Say- 
ler  V.  Taylor,  48  Cal.  App.  474,  188  Pao.  848. 

Ae  «o  aRpcalable  <Mrdeva,  see  par.  12,  thla 

note. 

60.  Order  striking  oat  amcDded  com- 
plaint —  Made  with  leave— Appealable  or- 
der.— In  a  case  in  which  a  complaint  iB 
filed  in  claim  and  delivery,  to  which  de- 
fendants answer  separately,  and  thereaf- 
ter, on  permission  of  the  court,  an  amended 
complaint  Is  filed  changing  the  cause  of 
action  to  one  In  conversion,  and  praying 
damages  therefor  and  on  the  hearing,  but 
before  any  findings  were  filed,  and  Judg- 
ment thereon  entered,  the  court,  of  Its  own 
motion,  and  without  notice  to  the  plaintiff, 
struck  the  amended  complaint  from  the 
flies  and  ordered  the  cause  to  stand  sub- 
mitted upon  the  original  complaint  and 
answers  thereto,  the  order  permitting  the 
filing  of  the  amended  complaint  being  the 
Judgment  or  conclusion  of  the  court-  upon 
matters  before  It,  and  one  affecting  the 
rights  of  the  parties,  the  court  could  not, 
under  the  provisions  of  section  937,  ante, 
strike  the  amended  complaint  from  the  flies 
without  leave  to  the  plaintiff,  the  Judg- 
ment permitting  the  amendment  being  sub- 
ject to  Teview  on  appeal  from  the  Judgment 
In  the  cause,  under  the  provisions  of  the 
above  section. — Ross  v.  Flyon.  —  Cat.  App. 
— ,  189  Pac  298. 

U.  Partial  dlatrlbHMoB— ^evenuil  of  ai- 
der vacating  prevlou  order  denying  peti- 
tion for  partial  distribution  of  estate  leaves 
order  reversed  without  any  force,  and  pro- 
ceedings stand  as  they  were  before  order 


was  made. — Bstate  of  Ultchell,  126  Cal.  24S. 
260,  68  Pac.  649. 

•Z.  PleadlMg— Order  aMktac  ont  nece* 
sarlly  affects  Judgment,  and  may  be  re- 
viewed on  appeal  from  it. — Clifford  t.  A11< 
man,  84  Cal.  628,  632,  24  Pac  298;  Atperi 
V.  Bllaa,  145  CaL  666,  669.  79  Pac.  171. 

63.  Order  striking  out  pOTtlon  of  com- 
plaint may  be  reviewed  on  appeal  from 

judgment,  as  It  Is  Intermediate  order  which 
involves  merits  and  affects  judgment. — 
Swain  V.  Burnette,  76  Cal.  299,  302,  18  Pac. 
394. 

64.  Purchaae  of  lands  at  Judicial  aat^— 
By  ■trnttger  to  decree. — When  a  stranger 
to  the  decree  purchases  lands  at  a  Judi- 
cial sale  under  an  erroneous  judgment,  his 
title  is  not  defeated  by  subsequent  reversal 
on  appeal. — Mills  v.  Lang,  88  Cal.  App.  776* 
177  Pac.  498. 

65.  Receiver  —  Order  appointing  before 
Jndgment  Is  not  reviewable  on  appeal  from 
final  judgment.— French  Bank  Case.  68  Cal. 
496,  660. 

66.  Sane— An    order  npproving  aecout 

of  receiver  In  mortgage  foreclosure  pro- 
ceeding, and  allowing  claims  against  re- 
ceiver, la  reviewable  only  on  appeal  from 
final  judgment  In  action. — Illinois  T.  &  S. 
Bank  v.  Pacific  R.  Co.,  99  CaL  407.  88  Pac 
1188. 

9T.  Swnc— Ckarsc  of  property— Order 
tkorlalng  receiver  appointed  during  prog- 
ress of  action  to  take  charge  of  and  con- 
duct business  must  be  reviewed  on  appeal 
from  Judgment. — Free  Gold  M.  Co.  v.  Spiers, 
136  Cal.  130,  132.  67  Pac.  <1. 

68.  Refaaal  to  hear  ntotloa-^o  dtamlaa 
eansc  for  want  of  proaecntlon  can  not  be 

reviewed  on  appeal  from  flnal  judgment, 
since  decision  on  motion  did  not  involve 
merits  of  action,  or  necessarily  affect  Judg- 
ment thereafter  rendered. — Garthwaite  v. 
Bank  of  Tulare,  134  Cal.  887,  848,  66  Pac 
326. 

66.  RefBSal  to  settle  statement—On  mo- 
tion for  Bcw  trial  can  not  be  reviewed  on 
appeal  from  Judgment  or  order  denying 
new  trial.  Remedy  Is  by  mandamus.— 
Machado  v.  Kinney,  116  Cal.  864,  3S5,  67 
Pac.  331;  Hartmann  v.  Smith,  140  Cal.  461, 
467,  74  Pac.  7. 

T6.  Refccarlag— Not  to  k«  gmuted  ke- 
eanse  of  crroneoaa  atatemcnt  tn  pleadlag, 

where  such  statement  was  relied  on  by  ap- 
pellant and  respondent  paid  no  attention  to 
It,  and  made  no  suggestion  that  It  was 
clerical  or  other  error,  and  relied  wholly  on 
another  matter. — Buhman  v.  Nickels  A 
Brown  Bros.,  1  Cal.  App.  266,  82  Pac.  86,  86. 

71.  Same— Motion  for  new  trlnl  1>  not 
proper  remedy  for  one  desiring  rehearing 
of  original  petition  In  supreme  court  for 
writ  of  prohibition,  petition  for  rehearing 
being  proper  method. — Granger's  Bank  v. 
Superior  Court,  101  Cal.  198,  199,  86  Pao. 
642. 
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72.  Removnl  of  cauac— Order  refnalnv  to 
(raiiRfer  mdh  to  United  State*  elrenlt  eoart 

may.  be  reviewed  on  appeal  from  llnal  Judg- 
mekt,  M  It  Ib  Intermediate  order.-~Trlpp  v. 
Santa  Rosa  Bt.  R.,  SS  Cal.  C31,  632,  11  Pao. 
U». 

73.  Bale  —  Proeecda    of    vm  revevul. — 

Where  judgment  has  been  reversed  on  ap- 
peal, proceeds  of  sale  of  property  under 
execution  on  such  Judgment  belong  to  de- 
fendant, and  do  not  constitute  payment  of 
note  sued  on. — Carpy  v.  Dowdell,  131  Cal, 
499.  500,  6S  Pac.  180. 

74.  SattafaetlOB  —  EKect  of  vartlal.— Af- 
firmance of  Judgment  will  not  be  affected 


by  fact  that  it  has  been  In  part  satisfied.— 
Ryland  v.  Heney,  130  Cal.<42fi,  431.  62  Pac. 
610. 

70.  Sllpniated  facta  —  Reversal  —  ?rew 
trial  will  not  be  ordered  when  facts  In  case 
are  stipulated,  and  judgment  is  reversed 
on  appeal,  but  Judgment  wilt  be  ordered  en- 
tered on  stipulated  facts. — Eureka  v.  McKay 
A  Co.,  123  Cal.  666,  678,  66  Pac.  439. 

78.  SobatltBtlon  of  FlaintlV — Order  denr- 
inm  application  to  vacate  order  of  substitu- 
tion of  plaintiffs  may  be  reviewed  on  ap- 
peal from  final  Judgrment. — Grant  v.  Los 
Angeles  Fac.  R.  Co.,  116  Cal.  71,  72.  47  Fac. 
872. 


§957.  REMEDIAL  POWERS  OF  AN  APPELLATE  GOXTRT.  When  the 
judgment  or  order  is  reversed  or  modified,  the  appellate  court  may  make  com- 
plete restitution  of  all  property  and  rights  lost  by  the  erroneous  judgment  or 
order,  so  far  as  such  restitution  is  consistent  with  protection  of  a  purchaser  of 
property  at  a  sale  ordered  by  the  judgment,  or  had  under  process  issued  upon 
the  judgment,  on  the  appeal  from  which  the  proceedings  were  not  stayed;  and 
for  relief  in  such  cases  the  appellant  may  have  his  action  against  the  respondent 
enforcing  the  judgment  for  the  proceeds  of  the  sale  of  the  property,  after 
deducting  therefrom  the  expenses  of  the  sale.  When  it  appears  to  the  appellate 
court  that  the  appeal  was  made  for  delay,  it  may  add  to  the  costs  such  damages 
as  may  be  just. 

History:    Exacted  March  11,  1872;  amended  March  24,  1874,  Code 
Amdta.  187S4.  p.  340. 

23.  Enforcement  of  judgment — By  execu- 
tion. 


REMEDIAL  POWERS  OF  APPELLATE 
COUBT. 

1.  Action  to  recover  value  of  .property 

sold  under  judgment. 

2.  Same — Attorney's  fees. 

3, 4.  Appeal  for  delay — Damages  imposed. 

5.  Construction  of  section — Action  against 
one  who  did  not  enforce  judgment.' 

6,  7.  Same — An  appellant  who  can  not  ob- 
tain a  stay. 
8.  Same  —  Applies  only  to  those  cases 
where  judgment  operates  on  specific 
property. 

ft.  Same— Fixes  amount  of  recovery. 

10.  Same — Not  mandatory. 

11.  Same — Not  restrictive  of  rights  of 

appellant. 

12.  Costs  on  appeal — As  to  what  recover- 

able. 

13.  Same — Recall  of  remittitur. 

14, 15.  Damages — Appeal  taken  merely  for  de- 
lay. 

16.  Same — Belief  that  appellant  had  suffi* 
cient  grounds  for  reversal. 
17-  19.  Same — Frivolous  appeal,  or  one  taken 
merely  for  delay- — Remedy. 

20.21.  Division  of  judges — Affirmance  on. 
22,  Eminent  domain  —  Restitution  of  the 
premises  taken  in. 
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24.  Same — Right  of  appeal  not  affected. 

25.  Extent  of  restitution — On  reversal  of 

order. 

26.  Frivolous  appeal — Awarding  damages 

on. 

27-  30.  Same — Appeal  for  delay  merely. 

31,  Same — Appeal  to  keep  alive  an  action. 

32.  Same  —  Decision    of    supreme  court 

flatly  adverse  —  Immaterial  amend- 
ment to  code. 

33,  34.  Same — Manifestly  destitute  of  merit 

35.  Same — Title  to  property  previously  de- 

termined adversely. 

36.  Same — Trivial  error  in  computation  of 

interest, 

37.  Same — Same — 'Error  in  issuance  of 

order  of  sale. 
38-  41.  Modification  of  judgment  merely. 

42.  Order  prior  to  judgment — Rmtitution 

of  money  paid,  in  consequence  ol 
order  made  prior  to  judgment. 

43.  Purchaser  at  judicial  sale — Reversal  of 

judgment — Effect  of. 

44.  Bedelivery  of  stock — Whien  had  been 

turned  over  to  defendant. 
46.  Reversal  of  judgment. 
46.  Same — Action  of  lower  court. 
47,48.  Same— Effect  of. 
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49.  Right  to  assess  damages — Appeal  frivo- 

Ions. 

50.  Sale — Beversal  of  judgment  on  appeal 

set  aside  sale. 

51.  Same  —  To  plaintiff  of  defendant's 

property. 

R2.  Same  —  Purehaser  of  proper^  from 
plaintiff. 

63.  Taxes — Levy  of  which  had  been  made 
in  pursuance  of  judgment. 

54.  Same  —  Compliance  by  appellant  with 
judgment  of  lower  coul^. 

See,  ante,  (93$  and  note. 

1.  Artlan  to  recover  tmInc  oI  property 
••Id  nadrr  Judament  to  plaintiff  may  be 
brought  by  defendant  on  reversal  of  Judg- 
ment, 8uch  reversal  entitling  him  to  reatl- 
tution  of  property. — Black  v.  Vermont  M. 
<Co.,  137  Cal.  683,  684,  70  Pac.  776. 

3.  Same— Altorner'a  feea  In  action  to  re- 
cover value  of  property  sold  under  execu- 
tion pending  appeal  from  Judgment  can  not 
be  recovered. — Dowdell  v.  Carpy,  137  Cal. 
333,  338.  70  Pac.  167. 

3.  Appeal  for  delay— Damages  Imposed. 

— In  thoae  cases  In  which  there  Is  no  merit 
In  an  appeal  and  it  has  no  object  other  than 
vexation  and  delay.  It  is  proper  for  an  ap- 
pellate court  to  exercise  the  power  given  by 
the  above  section  to  add  to  the  costs  such 
damages  as  may  be  Just.— Prlngle  v.  Fass- 
ler.  176  Gal.  264,  168  Fac.  114. 

Aa  to  frlvolsMB  or  vroaMdlces  appeal,  see 
pars.  14-19,  26-87,  49,  this  note. 

4.  Under  the  provisions  of  the  above  sec> 
tlon  where  an  appeal  Is  taken  without  cause 
and  for  purposes  of  delay,  It  Is  a  case  for 
the  imposition  of  damages  within  the  dis- 
cretion of  the  court. — I,aughltn  v.  Pacific 
Coast  Motor  Car  Co..  177  Cal.  86,  169  Pac 
996. 

B.  CoBstractlon  of  accflon  —  Aetioa 
•SBlnat  one  who  did  not  enforce  Jndgmeat 
to  recover  proceeds  of  sale  of  property  un- 
der mortgage  foreclosure  Is  not  authorised, 
and  hence  where  complaint  to  recover  such 
proceeds  alleged  that  in  action  to  foreclose 
mortgage  second  mortgagee  had  Hied  cross- 
complaint  and  Judgment  of  foreclosure  was 
entered  on  both  mortgages,  that  order  of 
sale  on  Judgment  so  rendered  was  duly  ia- 
aued,  on  which  certain  sum  was  realized, 
part  of  which  was  appfted  to  payment  of 
prior  mortgage  leaving  balance,  does  not 
show  right  of  action  against  second  mort- 
gagee as  It  does  not  appear  that  he  was  en- 
forcing Judgment  or  that  he  received  such 
balance  where  Judgment  was  reversed  as 
to  him, — Patton  v.  Thomson,  3  Cal.  871,  33 
Pac.  97. 

e.  Same— An  appellant  who  can  not  ob- 
tain a  stay  of  proceedings  Is  not  without 
remedy  In  case  he  secures  a  reversal  or 
modlflcatlon  of  the  Judgment,  this  being 
provided  herein. — Southern  Pac.  Co.  Su- 
perior Court,  167  Cal.  260,  139  Pac.  69. 


7.  Where  two  days  after  the  holder  of 
a  mortgage  appealed  from  a  Judgment  In 
foreclosure  declaring  the  lien  superior  to 
his  mortgage  the  property  was  sold  under 
the  Judgment,  the  appellant  has  hla  remedy 
by  action  as  provided  for  In  this  section.— 
Sunset  Lumber  Co.  v.  Bachelder,  167  Cal. 
612,  Ann.  Cas.  1916B,  664,  140  Pac.  85. 

8.  Same  —  Applies  oaly  t«  tkmw  eaaea 
wfeere  Jadgmeat  operates  oa  apedde  prop- 
erty In  such  manner  that  Its  title  is  not 
changed,  as  by  directing  possession  of  real 
estate  or  delivery  of  documents,  or  of  par- 
ticular personal  property  In  hands  of  de- 
fendant.—Hewitt  V.  Dean,  91  Cal.  617,  719, 
26  Am.  St.  Rep.  227.  28  Pac.  93.  See  Parmer 
V.  Rogers.  10  Cal.  336. 

O.    Same  —  Plzes    amoant    of  recovrry 

where  property  has  been  sold  under  Judg* 
ment  pending  appeal,  to  be  amount  of  pro- 
ceeds of  property  after  deducting  there- 
from expenses  of  sale,  and  not  actual  value 
of  property. — Dowdell  v.  Carpy,  137  Cal,  338, 
337,  70  Pac.  167. 

10.  Same— Not  naBdatary  on  court  In  re- 
quiring It  to  order  restitution  of  premises 
on  reversal  of  Judgment,  where  property 
had  been  taken  under  Judgment,  but  power 
conferred  Is  to  be  exercised  when  circum- 
stances of  case  call  for  use  of  Judicial  dis- 
cretion.—  Spring  Valley  W.  W.  v.  Drink- 
house.  95  Cal.  220.  222,  223,  30  Pac.  218; 
Yndart  v.  Den,  125  Cal.  85,  89.  57  Pac.  761. 

11.  Sam^— Not  restrictive  of  rights  of  ap- 
pellant  whose  property  had  been  sold  pend- 
ing appeal,  but  Is  remedial  statute,  and  is  to 
be  liberally  construed. — Dl  Nola  v.  Allison, 
143  Cat.  106,  113,  loi  Am.  St.  Rep.  84,  76  Pac. 
976. 

12.  Coats  on  appeal— As  to  what  recover- 
able.— The  costs  which  have  been  paid  by 
respondent  may  be  ordered  by  supreme 
court  to  be  returned  to  him  on  reversal  of 

Judgment,  with  legal  Interest,  to  end  that 
status  quo  may  be  restored. — Stockman  v. 
Riverside  L.  &  I.  Co.,  84  Cal.  67.  E9,  28  Pac. 
116. 

18.  Same— Recall  of  rcmtttltnr. — Where 
a  Judgment  Is  affirmed  by  the  appellate 
court,  but  the  remittitur  contains  no  provi- 
sion that  the  respondent  shall  recover  his 
costs  on  appeal,  the  remittitur  may  be  re- 
called en  motion  and  the  clerk  be  directed 
to  issue  a  new  one  contnlnlng  a  provision 
for  such  cosU. — Horgrage  v.  National  Bank, 
26  Cal.  App.  188.  142  Pac.  1124. 

14.  Damages — Appeal  taken  Merely  for 
delay,  no  transcript  being  died,  will  be  dis- 
missed with  damages. — Koelilng  T.  Ruts,  108 
Cal.  664,  66S.  41  Pac.  781. 

As  to  frlvolona  or  groandlcaa  appeahi,  see 

pars.  3.  4,  26-37,  49,  this  note. 

15.  Twenty  per  cent  of  amount  of  Judg- 
ment may  be  added  to  cost  as  damages 
where  appeal  was  taken  for  delay. — Shaln 
v.  Belvln,  79  Cal.  262,  234,  21  Pac.  747;  Wil- 
liams V.  Hall.  79  Cal.  606,  608.  21  Pac.  696. 
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19.  Same— Belief  tkat  appellant  ka«  aaf. 
■cleat  CToanda  for  revenial  does  not  prevent 
court  from  awarding  damages  as  costs  when 
It  appears  that  appeal  waa  taken  for  delay, 
since  reversal  may  be  desired  for  delay  only, 
as  In  case  where  appeal  is  taken  on  techni- 
cal objection  and  does  not  affect  merits  of 
case. — Lemon  v.  Rucker,  80  Cal.  609,  610,  22 
Pac.  471. 

IT.  Sane— ^rlvoioDK  appeal,  or  oae  taken 
aterclr  for  dclar— Reaacdr  must  be  BOUffht 
under  this  section  and  not  by  motion  to  dia- 
mlss.— Nevllla  v.  SliortrldKe,  129  Cal.  STB, 
677.  62  Pac.  120. 

Am  to  frlTolona  appcala,  sea  pars.  S,  4,  26- 
37,  49,  this  note. 

18.  Whether  appeal  is  frivolously  taken, 
merely  for  delay,  can  not  be  considered  on 
motion  to  dismiss,  as  It  involves  examination 
of  merits.— Randall  v.  Duff,  104  Oil.  126,  127, 
4S  Am.  St.  Rep.  79,  ST  Pac.  803. 

19.  On  motion  to  dismiss  appeal,  and  for 
damages  where  uncontradicted  affidavit 
shows  that  appeal  was  taken  for  delay, 
damages  will  be  allowed  on  dismissal  of 
appeal,  though  ordinarily  court  will  not  look 
Intp  record  to  see  if  appeal  Is  frivolous. — 
McFadden  v.  Diets,  116  Cal.  697.  699,  4T  Pac. 
777. 

20.  Division  of  Jadre*— Afllrtnance  on. — 

Where  Judges  of  supreme  court  are  equally 
divided  as  to  whether  Judgment  should  be 
affirmed  or  reversed,  it  will  be  affirmed. — 
Santa  Rosa  C.  R.  v.  Central  St.  R.  Co.,  112 
Cal.  436,  48T,  44  Pac  7SS. 

21.  Where  one  of  justlcei  of  supreme 
court  is  disqualified,  and  others  are  equally 
divided  in  opinion.  Judgment  will  be  af- 
firmed.— Smith  V.  Ferries  A  C.  H.  R.  Co.,  6 
Cal.  Unrep.  389.  61  Pac.  TIO. 

33.  Bmincnt  domain— Reatitntlon  of  the 
preatlaMi  taken  la  condemnation  proceedings 
will  not  be  made  without  reversal  of  Judg- 
ment on  appeal.  In  which  case  was  remanded 
to  lower  court,  merely  to  try  question  of 
amount  of  compensation  and  damages  to  be 
awarded,  where  money  deposited  with  trial 
court  was  amply  sufficient  to  satisfy  any 
Judgment  for  damages  which  niight  be  re- 
covered.— Spring  Valley  W.  W.  v.  Drink- 
house,  96  Cal.  220,  222,  223.  80  Pac.  218. 

SS.  Bnforecmeat  of  Jndvmcat— By  eae- 
entlon  before  expiration  of  time  td  appeal 
can  not  take  away  right  of  defendants  to 
appeal  from  Judgment,  and  In  case  of  rever- 
sal of  Judgment,  to  restitution  of  all  prop- 
erty and  rights  lost  by  reason  of  Judgment. 
— Kenney  v.  Parks,  120  CaL  22,  24,  S2  Pac. 
40. 

'   24.  Same— Rlgbt  of  appeal  not  affected. 

— The  right  of  an  appellant  to  prosecute 
his  appeal  Is  not  lost  by  reason  of  the  fact 
that  after  the  appeal  is  taken  the  Judgment 
has  been  satisfied  by  section. — Knight  v. 
kSarks,  183  Cal.  864,  191  Pac.  681. 

S8.  Extent  of  rcatltntlon— On  rcveraal  of 
Older  for  ^  writ  of  res'tltu'tloh,  appellant  Is 
entitled  to  be  restored  to  all  that  he  lost 


by  virtue  of  order,  and  to  be  placed  In  same 
position  as  he  was  prior  to  execution  of 
writ,  and  this  requires  removal  of  all  per- 
sons who  have  been  placed  In  possession  of 
lands  by  virtue  of  writ,  as  welt  as  all  others 
who  have  come  In  under  them  after  that 
date.— Hyde  V.  Boyle,  106  Cal.  102,  106,  38 
Pac.  643. 

As  to  restitution  of  property  on  reversal 
of  Judgment,  see  notes  28  Am.  Dec.  368;  17 
Am.  St.  Rep.  264;  96  Am.  St.  Rep.  124. 

2S.    Prlvolona  appeal— Awarding  damages 

on. — Where  appeal  Is  frivolous.  Judgment 
will  be  affirmed  with  damages.— Clark  v. 
Nordholt,  121  Cal.  26,  28.  63  Pac.  400:  Hene- 
han  V.  Hart,  12T  Cal.  666,  668,  60  Pac.  426; 
Herst  V.  Hart,  128  Cal.  327,  828,  60  Pac.  846. 

Aa  to  daniagea  for  frlvolons  appeal,  see 

pars.  3,  4,  14-19,  this  note. 

27.  Same  —  Appeal  for  delay  picrely.i — 
Where  the  supreme  court  can  conceive  of 
no  object  the  appellant  could  have  had  In 
taking  an  appeal,  unless  to  obtain  undue 
delay,  the  case  Is  a  proper  one  for  the  im- 
position of  damages. — Roberts  v.  Bucking- 
ham, 172  Cal.  468,  166  Pac.  1018. 

28.  While  the  appeal  may  be  without 
merit  even  to  such  a  degree  as  to  render 
it  frivolous,  nevertheless,  when  the  court 
can  not  say  that  the  appellant,  acting  as 
his  own  attorney,  was  cognizant  of  such 
fact,  It  can  not  be  said  that  he  took  the 
appeal  for  delay. — Dunn  v.  Warden,  28  Cal. 
App.  202,  151  Pac.  671. 

29.  Damages  In  the  sum  of  fifty  dollars 
may  be  awarded  against  an  appellant,  in 
addition  to  coats  where  the  appeal  Is 
groundless  and  frivolous,  and  apparently 
taken  for  purposes  of  delay. — Crofford  v. 
Crofford,  29  Cal.  App.  662.  16T  Pac  661. 

30.  An  appeal  taken  for  no  other  purpose 
than  to  delay  the  enforcement  of  the  Judg- 
ment In  an  action  on  a  mortgage  for  five 
hundred  dollars  will  carry  damages  to  the 
appellant  in  the  sum  of  fifty  dollars. — Moore 
V.  L.aufr.  30  Cal.  App.  462,  168  Pac.  557. 

31.  Same— Appeal  to  keep  alive  an  ae> 
tlon. — Where  an  appeal  Is  taken  for  no 
other  motive  than  of  keeping  alive  an  ac- 
tion on  a  claim  utterly  without  foundation, 
the  award  of  damages  in  the  sum  of  one 
hundred  dollars  on  account  thereof  is 
proper.— Lapique  vt  Agoure.  170  Cal.  T9,  148 
Pac  617. 

32.  Snme  —  Decision  of  anpreme  conrt 
flatly   advewc    Immaterial   amendment  to 

code. — Where  the  decisions  of  the  supreme 
court  are  flatly  adverse  to  the  appellate's 
contention,  and  his  only  claim  Is  that  an 
obviously  Immaterial  amendment  of  a  code 
section  has  altered  the  established  rule,  ft 
Is  proper  to  Impose  upon  him  one  hundred 
dollars  as  damages. — Weinstock -Nichols  Co. 
v.  Courtney.  26  Cal.  App.  445,  147  Pac.  218. 

SS.  Same— Hanlfestly  deatltote  of  merit. 
— ^In  an  action  to  cancel  a  deed  where  the 
flndlngs  &nd  Judgment  were  in  favor  of  the 
defendants,  And  the  ptalntlfTB  appeal  is  held 
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by  the  appellate  court  to  be  without  merit, 
the  case  la  one  for  the  imposition  of  dam- 
ages for  talklnir  a  frivolous  appeal. — Miller 
V.  Oliver,  174  Cal.  404,  16»  Pac.  857. 

34.  Where  an  appeal  is  manifestly  desti- 
tute of  merit,  the  court  is  warranted  in 
penalizing  the  appellant  by  the  imposition 
of  damages  for  a  frivolous  appeal  taken 
purely  for  delay. — Johnson  v.  Dixon  Farms 
Co..  29  Cal.  App.  62.  1B5  Pac.  136. 

an.  8ame  — Title  to  property  prcTlonaly 
determined  adversely.  —  The  title  to  the 
property  In  controversy  having  been  pre- 
viously Anally  determined  adversely  to  the 
contention  of  the  appellant,  In  the  case  of 
Thompson  v.  McKenna,  22  Cal.  App.  129,  133 
Pac.  512,  the  present  appeal  Is  deemed  friv- 
olous, and  damages  are  awarded  againat  the 
appellant.— Estate  of  McKenna,  16S  Cal.  339, 
143  Pac.  <0B. 

86.  8ainc~TriTlal  error  la  computation 
•f  latereat  where  entire  relief  sought  could 
have  been  obtained  on  application  to  trial 
court,  shows  the  appeal  is  essentially  friv- 
olous, and  Judgment  wHl  be  affirmed  with 
proper  correction  In  computation  of  Inter- 
est, with  coats  and.  damages  againat  appel- 
lant.—Kountree  V.  i.  X.  1*  Une  Co.,  106  Cal. 
62.  63,  39  Pac.  16. 

87.  Same — Same — Error  in  IsanoDce  of 
order  of  aale. — Appeal  from  order  refusing 
to  vacate  and  set  aside  order  of  sale  issued 
on  decree  of  foreclosure  because  It  was 
made  before  amount  of  Interest  had  been 
inserted  In  decree  of  foreclosure,  is  frivo- 
lous, such  failure  amounting  to  mere  cleri- 
cal misprision,  and  order  will  be  affirmed 
with  damages.— Janes  v.  Bullard,  107  Cal. 
130.  132.  40  Pac.  108. 

38.  Modlflcation  of  Jndcment  merely. — 
If  judgment  directing  sale  of  property  to 
satisfy  lien  Is  modified  by  merely  reducing 
amount  of  lien,  such  fact  alone  does  not 
show  that  appellant  haa  lost  any  property 
so  as  to  authorize  sale  to  be  set  aside. — 
Barnhart  v.  Edwards,  128  Cal.  572.  677.  61 
Pac.  176.  See  Johnson  v.  Lamping,  34  Cal. 
298,  SOI. 

89.  Where  Judgment  tor  sum  of  money, 
and  directing  that  mortgaged  property  be 
sold  to  satisfy  it,  is  modified  on  appeal  only 
by  reducing  amount  of  Judgment  so  slightly 
that  amount  ot  judgment  still  remained 
more  than  amount  foi**  which  mortgaged 
property  was  sold,  defendant  can  not  be 
■aid  to  have  lost  any  property  or  rights  by 
such  sale  so  as  to  justify  Its  being  set 
aside.— Hetitt  v.  I>ean.  91  Cal.  617,  619,  25 
Am.  St.  Rep.  227,  28  Pac.  98. 

40.  Where  Judgment  of  foreclosure  is 
greatly  modified  on  appeal  by  change  in 
computation  of  Interest,  sale  under  fore- 
closure will  not  be  set  aside,  as  the  only 
amount  lost  by  such  sale  was  amount  of 
Buch  Interest,  and  where  It  appears  that  de- 
fendant received  In  rents  and  profits  greater 
sum  than  such  Interest,  restitution  of 
amount  of  intereat  will  not  he  required. — 
Yndart      Den,  12B  Cal.  85,  89.  57  Pac.  761. 


41.  Where  Judgment  foreclosing  laborer's 
lien  was  reversed  as  to  counsel  fees  In- 
cluded therein,  but  affirmed  In  other  re- 
spects, and  no  order  of  restitution  of  prop, 
erty  was  ever  made  by  appellate  or  supe- 
rior court,  title  of  purchaser  at  sale  undei 
lien  foreclosure  was  not  affected  by  re* 
versal. — Purser  v.  Cady.  6  Cal.  Unrep.  70<, 
49  Pac.  180. 

42.  Order  prior  to  Judarmeat— Restttalloa 
of  money  paid.  In  conMeqnence  of  order  mnda 
prior  to  Judgment  which  was  not  appealed 
from,  will  not  be  made  on  reversal  of  Judg- 
ment, such  money  not  being  paid  after  or 
In  consequence  of  Judgment  appealed  from. 
— Reynolds  v.  Reynolds,  2  Cal.  Unrep.  647, 
8  Pac.  184. 

Ao  to  extent  of  restltntlon,  see  par.  26, 
this  note. 

43.  Porcliaser  at  Jadlcinl  sale— Reversal 
of  Jndgment— Bflect  of. — The  title  of  one  no| 
a  party  to  a  judgment  which  Is  erroneoua 
but  not  void,  who  purchases  at  Judicial  salt 
under  such  Judgment,  is  not  defeated  or 
Impaired  by  a  subsequent  reversal  of  the 
Judgment  on  appeal,  under  the  provisions 
of  the  above  section;  but  where  a  party  to 
the  Judgment  or  decree  purchases  the  prop- 
erty he  and  hia  subsequent  grantees  acquire 
a  defeasible  title  only,  which  falls  with  n 
subsequent  reversal  of  the  Judgment,  under 
the  provisions  of  section  847,  ante. — Mllla  v. 
Laing,  88  Cal.  App.  776,  177  Pac.  493. 

As  to  revcrsnl  of  jndcment,  see  pars,  46- 

48,  this  note. 

44.  RedeltveiT  of  atoek — Which  hnd  b*en 
tnrned  over  to  defendant  in  pursuance  of 
decree  of  distribution,  plalntirf  Is  entitled 
to  on  reversal  of  decree. — Ashton  v.  Hey- 
denfeldt,  124  Cal.  14,  17,  66  Pac.  624. 

45.  ReverMol  of  Jadsment  with  direction:! 
to  court  below  to  enter  Judgment  In  con- 
formity with  opinion  of  supreme  court,  va- 
cates decree  reversed  and  leaves  it  as  if  it 
never  had  been  rendered:  and  this  Is  so, 
though  reversal  directed  change  'only  In  aum 
declared  due  and  court  might  have  ordered 
afflrmance  with  modlfled  Judgment,  and 
hence  successor  of  creditor  is  entitled  to 
recover  possession  of  premises  sold  on  mort- 
gage foreclosure, — Cowdery  v.  London  A 
S.  F.  Bank,  139  Cal.  298,  304,  96  Am.  St.  Rep. 
115.  73  Pac.  196. 

See  par.  43.  this  note. 

As  to  revernnls  of  Jadsment,  see  note  96 

Am.  St.  Rep.  124. 

46.  Same — Action  of  lower  eonrt. — On  re- 

versal  of  Judgment  with  directions  to  enter 
Judgment  In  conformance  with  opinion,  cour| 
below  has  no  power  to  modify  original 
Judgment,  though  change  directed  was  only 
amount  of  the  Judgment  to  be  rendered.  an4 
might  have  been  by  afllrmance  and  modlll* 
cation  of  Judgment  on  appeal  Instead  of  bf 
reversal.— Cowdery  v.  London  ft  a.  V*.  Banl^ 
139  Cal.  298,  304,  96  Am.  St.  Rep.  lU.  78  Pa« 
196. 
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47.  Sam^— Bffeet  ot. — Rl^ht  of  defendant 
whose  property  has  been  taken  on  judg- 
ment which  Is  subsequentlr  reversed,  does 
not  depend  on  provisions  of  this  section. — 
Reynolds  v.  Harris,  14  Cal.  667,  679;  Dl 
Nola  V.  Allison,  148  Cal.  106,  lis,  101  Am. 
St.  Rep.  84.  76  Pac.  976. 

48.  Reversal  of  judgment  on  ground  that 
It  li  not  supported  by  flndlngs.  does  not  nec- 
essarily Imply  that  any  Judgment  should 
have  been  rendered  on  those  flndlngs. — 
Haldt  T.  Minor,  118  Cal.  886,  887,  46  Pac.  700. 

49.  Rlsht  to  anCBB  damageB  —  Appeal 
frIv«IoBs. — Where  -  an  appeal  le  not  only 
frivolous,  but  was  taken  for  delay,  as  ,is 
made  apparent  from  a  record  and  the  ap- 
pcllant'a  brief  in  support  of  the  alleged 
error,  the  legislature  has  wisely  provided 
that  as  a  means  of  discouraging  the  mak- 
ing of  appeals  for  such  purposes  the  court 
may.  In  af&rmlng  the  Judgment,  add  to  the 
costs  on  appeal  such  damages  as  may  be 
Just.  The  remedy  may  seem  a  harsh  one, 
for  the  reason  that,  as  a  rule,  a  client  Is 
governed  largely  in  such  matters  by  the  ad- 
vice  of  his  attorney  who  lends  himself  to 
such  practice:  but  there  Is  no  other  method 
by  which  to  prevent  the  growing  evil. — Hale 
V.  Cllne.  45  Cal.  App.  616,  188  Pac.  296. 

As  to  aascaaiac  damages  for  frivolous  ap- 
peals, see  pars.  3,  4,  14-J9,  26-37,  this  note. 

50.  Sale-vRcfTersal  of  Jadsmeat  oa  appeal 
seta  aalde  sale  of  property  under  judgment. 


where  sale  was  made  to  plaintiff,  and  appel- 
lant Is  restored  to  hia  original  estate  in 
land. — Reynolds  v.  Harris,  14  Cal.  667,  669; 
Dl  Nola  T.  Allison.  14S  Cal.  106,  114,  116,  101 
Am.  St.  Rep.  84,  76  Pac.  976. 

51.  Same  — To  plalatlS  of  dcfen«aat^ 
property  for  satisfaction  of  judgment  In 
whole  or  In  part  may  be  set  aside  on  rever- 
sal of  judgment  directing  sale. — Bamhart 
T.  Edwards,  128  Cal.  672,  576,  61  Pac.  176. 

B2.  Same  —  Pvrcliaser  of  property  froai 
plaintiff  In  foreclosure  action,  who  had  pur- 
chased property  under  foreclosure  sale. 
Is  not  In  position  to  Invoke  any  equity  in 
his  favor,  or  claim  any  protection  from  res- 
titution where  his  purchase  was  made  after 
appeal  had  been  taken  from  Judgment  and 
he  was  chargeable  with  notice  of  defend- 
ant's rights  In  his  vendor's  title. — Dl  Nola 
T.  Allison,  148  Cal.  106,  114,  116,  101  Am.  St. 
Rep.  84.  76  Pac.  976. 

to.  Twca  —  Levy  of  which  had  heea 
made  In  pnrsaance  of  Jadgment  by  board  of 
supervisors,  is  not  set  aside  by  reversal  of 
judgment  on  appeal.  —  San  Diego  School 
Dlst.  V.  Board  of  Supervisors,  97  Cat  488, 
439,  82  Pac.  617. 

S4.  Same— Compliance  by  appellant  with 
jndgment  of  lower  court,  directing  it  to  levy 
tax,  did  not  cause  It  to  lose  any  property 
or  rights  of  which  restitution  could  be 
made  In  case  of  reversal. — San  Diego  School 
Diet.  V.  Board  of  Supervisors,  97  CaL  488, 
439,  82  Pac.  617. 


§958.  ON  JUDGMENT  ON  APPEAL.  RESU'X'TITUK  MUST  BE  CERTI- 
FIED TO  THE  GLE&E  OF  THE  COURT  BELOW.  When  judgment  is  ren- 
dered upon  the  appeal,  it  must  be  certified  by  the  clerk  of  the  appellate  court 
to  the  clerk  with  whom  the  judgment-roll  is  filed,  or  the  order  appealed  from 
is  entered.  In  cases  of  appeal  from  the  judgment,  the  clerk  with  whom  the 
roll  is  filed  must  attach  the  certificate  to  the  judgment-roll,  and  enter  a  minute 
of  the  judgment  of  the  appellate  court  on  the  docket,  against  the  original 
entry.  In  eases  of  appeal  from  an  order,  the  clerk  must  enter  at  length  in  the 
records  of  the  court  the  certificate  received,  and  minute  against  the  entry  of 
the  order  appealed  from,  a  reference  to  the  certificate,  with  a  brief  statement 
that  such  order  has  been  affirmed,  reversed,  or  modified,  by  the  appellate  court 
on  appeal. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  3S8  Practice 
Act;  amendment  by  Code  Commtsalon,  Act  March  8,  1901.  Stata.  and 
AmdtB.  1900-1,  p.  174,  held  unconstitutional,  see  history,  S  5  ante; 
amendment  approved  May  6,  1919,  Stats,  and  Amdts.  1919,  p.  290. 
In  effeot  July  22,  1919. 


JUDGMENT  ON  APPEAL— BEMITTITnB. 

1.  Amendments  allowed — Order  of  lower 
eourt  not  required. 

2, 3.  Authority  of  clerk  of  lower  court. 

4.  Costs — Judgment  of  appellate  court- 
Power  of  trial  court  over. 

0,6.  JnrisdictioD  of  appellate  court — When 
lost. 

3SW 


7.  Jurisdiction  of  superior  court — gsn< 
eral. 

8.  Same — To  make  further  judgment, 

9.  Same — To  modify  judgment. 
10.  Modification — How  made. 

11, 12.  Motion  to  recall  remittitur. 

13.  Same — -Deatb  of  respondent. 

14.  Same— Notice  of  motion. 
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J5.  Same  —  Void  judgment  of  appellate 
court. 

16.  Bemittitur  —  Failure  of  clerk  to  in- 
dorae  —  Presumption  aa  to  official 
acta. 

See,  ante,  |  9S6  and  note. 

1,  AncBdmcata  «ll»wed— Order  of  lower 
eODit  mt  reqalrcd* — Where  remittitur  had 
gone  down  to  lower  court.  It  became  of 
record  in  such  court  and  had  all  force  of 
order  made  in  that  court,  and  hence  where 
Judgment  on  appeal  remanded  cause  for  new 
trial  with  leave  to  parties  to  amend  their 
pleadings,  plaintiff  was  entitled  to  nie 
amended  complaint  without  special  order 
therefor. — ^Pottkamp  T.  Buss,  6  Cal.  Unrep. 
462,  46  Pac.  169. 

2.  A««horlt7  of  clerk  of  lower  eovrt. — 
Clerk  of  superior  court  In  making  entries 
required  by  this  section,  acts  by  authority 
of  appellate  court.  No  action  Is  required  on 
part  of  superior  court  to  authorize  entry 
or  Issuance  of  execution  thereon.  Judgment 
of  supreme  court  becomes  judgment  of  su- 
perior court  as  soon  as  remittitur  is  Hied 
and  entry  is  made,  and  hence  time  within 
which  to  levy  execution  begins  to  run  from 
entry  of  remittitur  In  docket. — McMann  v, 
Superior  Court,  74  Cal.  106,  107,  108.  16  Fac. 
448. 

S.  On  remittitur  from  supreme  court  on 
reversal  of  Judgment  directing  entry  of 
Judgment,  which  was  declared  In  specific 
terms,  clerk  below  could  enter  such  Judg- 
ment In  vacation. — McMillan  v.  Richards.  12 
Cal.  467,  468. 

4.  Costs — JndcncBt  of  appellate  court— 
Power  of  trial  eonrt  over. — ^Unqualifled  re- 
versal of  Judgment  by  supreme  court  fixes 
liability  for  costs  on  all  defendants,  and 
where  such  Judgment  has  been  docketed  In 
conformity  with  Rule  XXIII  of  the  supremo 
court  and  this  section,  the  trial  court  la 
without  power  to  vacate  or  set  aside  such 
Judgment.  But  the  trial  court  has  power  to 
make  Such  Judgment  conform  to  the  decision 
of  the  higher  court;  therefore,  where  the 
findings  of  the  trial  court  are  affirmed  as  to 
certain  defendants,  but  the  Judgment  Is  re- 
versed with  directions  to  the  lower  court  to 
proceed  In  conformity  with  the  opinion,  con- 
templating merely  the  entry  of  a  Judgment 
against  the  respondents  as  to  where  the 
flndlngs  were  atftrroed,  action  of  the  trial 
court  In  setting  aside  Judgment  for  costs 
docketed  against  such  defendants  will  be 
sustained. — Chapman  v,  Hughes,  3  Cal.  App. 
622,  86  Pac  MS.  See  Long  v.  Superior  Court, 
127  Cal.  686.  687,  60  Pac.  464:  Baker  v. 
Southern  Cal.  R.  Co.,  130  Cal.  IIS,  114.  62 
Pao.  802.  ■ 

5.  JnrlsdletfoB  of  appellate  coart — When 
lost. — When  remittitur  has  gone  down  to 
lower  court,  appellate  court  loses  Jurisdic- 
tion unless  It  has  been  Issued  Inadvertently, 
or  some  fraud  or  imposition  has  ben  prac- 
tised on  court  or  opposite  party. — Richard- 
eon  V.  Chicago  P.  &  F.  Co,  136  Cal.  311,  312, 
C7  Pac.  769. 


6.  As  general  rule,  supreme  court  can 
not  exercise  any  Jurisdiction  over  case  In 
which  remittitur  has  been  Issued  and  filed 
in  court  below,  but  this  does  not  apply 
where  Judgment  of  reversal  was  obtained 
by  fraud,  since  in  such  case  Jurisdiction  of 
court  la  not  devested. — Trumpler  v.  Trump- 
ler.  123  Cal.  248,  262,  65  Pac.  1008. 

7.  Jarisdlettoa  of  sapcHw  eoart-Ja  *ca- 

eral. — When  remittitur  Is  filed  with  clerk 
with  whom  Judgment-roll  is  filed,  jurisdic- 
tion of  superior  court  reattaches,  and  fail- 
ure of  clerk  to  make  entries  required  by 
this  section  and  attach  certificates  to  Judg- 
ment-roll does  not  deprive  court  of  Juris- 
diction nor  render  nugatory  its  order,  nor 
keep  alive  stay  of  execution  on  appeal. — 
Granger  v.  Sheriff,  140  Cal.  190,  195.  73  Pac. 
816. 

a    Saan  — T*  auke  farther  Jadsmcatw— 

Judgment  of  supreme  court  modifying  Judg- 
ment appealed  from  is  final  and  adjudication 

of  action,  and  superior  court  has  no  author- 
ity to  make  any  further  judgment  or  order. 
— Vance  v.  Smith.  132  Cal.  510,  611.  64  Pac 
1078. 

9.  Sane— To  nodify  Judgment. — Superior 
court  has  no  power  to  modify  judgment  of 
supreme  court  after  remittitur. — Estate  of 
Picholr,  146  Cal.  404,  80  Pac.  612. 

10.  Hodlflcatioa  —  How  made.  —  Where 
Judgment  Is  ordered  modified  by  appellate 
court,  fact  that  former  Judgment  was  va- 
cated and  new  Judgment  made  to  cover 
whole  ground  was  not  Improper  method  of 
modifying  Buck  Judgment. — Downing  v.  Ra- 
demacher,  188  Cal.  224,  S27,  71  Pac.  343. 

11.  Motloa  to  recall  ruaittltor,  made 
after  it  has  been  duly  and  regularly  Is- 
sued, is  too  late,  court  having  lost  Juris- 
diction by  going  down  of  the  remittitur. — 
Estate  of  Levlnson,  108  CaL  460,  469,  41  Pac 
483,  42  Pac.  479. 

12.  Remittitur  conforming  to  Judgment, 
and  rendered,  will  not  be  recalled  where  it 
is  too  late  to  amend  Judgment. — San  Fran- 
Cisco  Sav.  Union  v.  Long,  6  Cal.  Unrep.  37. 

56  Pac.  882. 

13.  Sam^^Death  of  respondeat. — Remit- 
titur will  not  be  recalled  because  of  death 

.of  respondent  pending  trial  without  substi- 
tution of  his  executors,  where  same  attor- 
neys represented  respondent  and  hts  exec- 
utors, and  no  contention  Is  made  that 
Judgment  was  wrong;  Judgment  In  such 
case  being  not  void,  but  merely  erroneous. 
—Martin  v.  Wagner,  124  CaL  304,  206,  66 
Pac  1023. 

14.  Same — ^Notice  of  motloa.^ — Where  no- 
tice of  motion  to  recall  remittitur  disclosed 
grounds  of  motion,  relief  will  not  be  denied 
because  notice  did  not  expressly  state  such 
grounds. — Baker  v.  Southern  Cal.  R.  Co., 
130  Cal.  113.  114.  62  Pac.  302. 

15.  Sane  —  Void   Jndgneat  of  appellate 

court. — Remittitur  will  be  recalled  where 
Judgment  rendered  by  appellate  court  is 
void,  and  appeal  will  be  restored  to  Itaa 
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oalendar, — ^UarMn  v.  Warner,  124  Cal.  204, 
206,  6<  Pac  loss. 

As  to  power  off  appellate  eoart  after  rc- 
Mlttltar,  see  note  21  Am.  Dec.  118. 

le.  Remlttltai^^aUore  off  elcrk  to  la- 
'•no— PmamptioB  mm  to  oMelal  acta^Un- 

der  the  provisions  of  the  above  section 
where  the  record  contains  no  evidence  to 
thp  contrary  on  the  sendlnsr  down  of  a 
rerulttitur  after  decision  on  appeal,  the 
presumption  la  that  the  clerk  of  the  au- 


preme  court  promptly  transmitted  the  re- 
mittitur after  Its  issuance;  that  it  was 
duly  received  In  the  lower  court;  that  the 
clerk  of  the  lower  court  duly  received  it, 
and  that  thereafter  he  did  promptly  attach 
the  certificate  to  the  Jud^ment-roII,  and 
enter  minute  of  the  Judgment  of  the  su- 
preme court  In  the  docket,  against  the 
original  entry,  as  his  official  duties  required 
him  to  do. — Fischer  v,  Lukens  (Cal,  App.)* 
178  Pac.  302,  case  not  officially  reported. 


§969.  PROVISIONS  OF  THIS  CHAFTEB  NOT  APPLICABLE  TO  AP. 
PEALS  TO  SUPERIOR  COURTS.  The  provisions  of  this  chapter  do  not  apply 

to  appeals  to  superior  courts. 

History:  Enacted  March  11.  1872;  amendment  approved  March  9, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  7;  by  Code  Conunisslon,  Act 
March  8,  1901,  Stats,  and  Amitts.  1800-1,  p.  174,  held  unconBtltutlonal. 
see  history,  {  6  ante. 


See,  ante,  g  936  and  note. 


As  to  appcalB  tm  saperloc  eoart,  sea,  pOl^ 
H  974-980  and  notes. 


[By  Act  March  26,  1880,  Chapter  II  is  declared  "amended,"  but  in  fact  repealed,  and  a  new 
Chapter  II  Babstituted  therefor.  See  Code  AmdtB.  1880  (C.  C.  P.  pt.)^  p.  14.] 


CHAPTER  n.. 

APPEALS  TO  SUPREME  COUBT. 


{  963.    When  an  appeal  may  be  taken. 

%  964.  Appeals ;  in  what  eases  appealed  from 
justices'  courts. 

{  965.  Appeals  by  executors  and  administra- 
tors. 

f  966.    Acts  of  executors  and  administrators, 

where  appointment  vacated. 
1  967.    [No  such  section.] 
g  968.    [No  such  section.] 


S  969.  Who  may  take  appeal  from  probate 
court.  [Bepealed.] 

I  970.  Executors  and  administrators  not  re- 
quired to  give  undertaking  on  ap- 
peal. [Repealed.] 

{  971.  Acts  of  acting  administrator,  etc,  not 
invalidated  l)y  reversal  of  order  ap- 
pointing him.  [Bepealed.] 


§  963.   WHEN  APPEAL  MAY  BE  TAKEN.  An  appeal  may  be  taken  from 

a  superior  court  in  the  following  cases : 

1.  From  a  final  judgment  entered  in  an  action,  or  special  proceeding,  com- 
menced in  a  superior  eonrt,  or  brought  into  a  superior  court  from  another 
court ; 

2.  From  an  ordw  granting  a  new  trial  in  an  action  or  proceeding  tried  by  a 
jury  where  such  trial  by  jury  is  a  matter  of  right,  or  granting  or  dissolving  an 
injunction,  or  refusing  to  grant  or  dissolve  an  injunction,  or  appointing  a 
receiver,  or  dissolving  or  refusing  to  dissolve  an  attachment,  or  changing  or 
refusing  to  change  a  place  of  trial,  from  any  special  order  made  after  final 
judgment,  from  any  interlocutoxy  judgment,  order,  or  decree,  hereafter  made 
or  entered  in  actions  to  redeem  real  or  personal  property  from  a  mortgage 
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thereof,  or  lien  thereon,  determining  such  right  to  redeem  and  directing  an 
accounting;  and  from  such  interlocutory  judgment  in  actions  for  partition  as 
determines  the  rights  and  interests  of  the  respective  parties  and  directs  parti* 
tion  to  be  made,  and  interlocutory  decrees  of  divorce. 

3.  From  a  judgment  or  order  granting  or  refusinff  to  grant,  revoking  or 
refusing  to  revoke,  letters  testamentary,  or  of  administration,  or  of  guardian- 
ship ;  or  admitting  or  refusing  to  admit  a  will  to  probate,  or  against  or  in  favor 

of  the  validity  of  a  will,  or  revoking  or  refusing  to  revoke  the  probate  thereof; 
or  against  or  in  favor  of  setting  apart  property,  or  making  an  allowance  for  a 
widow,  or  child;  or  against  or  in  favor  of  dirrctiug  the  partition,  sale  or  con- 
veyance of  real  property,  or  settling  an  account  of  an  executor,  administrator 
or  guardian,  or  refusing,  allowing  or  directing  the  distribution  or  partition  of 
an  estate,  or  any  part  thereof,  or  the  payment  of  a  debt,  claim,  or  legacy,  or 
distributive  share ;  or  confirming  or  refusing  to  confirm  a  report  of  an  appraiser 
or  appraisers  setting  apart  a  homestead;  from  an  order,  judgment  or  decree 
fixing  inheritance-tax  or  determining  that  no  inhcritance-tax  is  due. 

Hlitory:  Original  sectton  enacted  March  11,  1872,  re-enactment  ol 
{347,  Practice  Act,  as  amended  1864,  Stats,  and  Amdts.  1854,  p.  84; 
repealed  and  present  section  enacted  March  28,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  14;  amendment  approved  March  19,  1889,  Stats, 
and  Amdts.  1889,  p.  324;  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  209;  ' 
February  14,  1899,  Stats,  and  Amdts.  1899,  p.  8;  February  28,  1901, 
Stats,  and  Amdts.  1900-1,  p.  85;  April  24,  1915,  Stats,  and  Amdts.  1915, 
p.  209;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  624.  In  effect  July 
27,  1917. 


APPEAL  TO  SUPBEME  COURT— WHEN 
HAY  BE  TAKEN. 

1.  Aetidn  to  annnl  eontxact  of  sale — 

Interlocutory  judgment — Appeal. 

2.  Amendment — Order  denying  motion 

to  amend  minutes. 
3-  S.  Appeals  in  probate  matters. 

6.  Same — Orders  after  final  judgment. 

7.  Appellant  is  not  compelled  to  elect. 

8.  "Attachment" — As  used  in  above 

section. 

9.  Same — Irregularities  in  attachment. 
10, 11.  Same — Order  disBolving,  or  refusing 

to  dissolve. 

12.  Banking  —  Insolvenoj  —  Judgment 

under  Bank  Commissioners'  Act. 

13.  Bill  of  exceptions  —  Order  granting 

relief  from  failure  to  present. 

14.  Certiorari^ — Supreme  court  has  juris- 

diction of  appeal  from  judgment 
of  superior  court  on. 

15.  Character  of  order — How  determined. 
16, 17.  Consent  judgment — Appeal  does  not 

•  lie. 

18.  Construction    of   section  —  As  not 

affected  by  sectiouB  663  and  663^, 
ante. 

19.  Same  —  Am  not  applying  to  appeal 

from  jnatices'  courts. 


20.  Same — As  to  what  appealable  nndw. 

81.  Same — Amendment  of  1915. 

22.  Same— finality  of  judgment. 
23-  25.  Same — Same — As  to  what  is. 

26,  Same — Same — Only  judgment. 
27-30.  Same— Subdivision  1. 

31.  Same — Subdivisions  1  and  2. 
32-  34.  Same— Subdivision  2. 
35-  37.  Same — Subdivision  3. 

38.  Same — Same— Has  no  applieati<Hi  to 

probate  proceedings. 

39.  Same — Same — Order  denying  motion 

for  relief. 

40.  Continuance — Order  refusing. 

41.  Court  reproter,  offidal  —  Claim  of, 

presented  for  allowuiee. 

42.  Decisions  reviewable — In  general — 

As  to  what  appellate  court  can 
consider. 

43.  Same — Same— Amount  of  costs  and 

attorney's  fees. 

44.  Same — Same — Appeal  from  part  of 

judgment. 

45.  Same  —  Same  —  Appeal  under  new 

and  alternative  method. 

46.  Same  ~  Same  —  Case  originating  is 

superior  court. 

47.  Same — Same  —  Same  —  Mnaning  ol 

word  "possession." 
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48.  Same — Same — Effect  of  appeal  from 

new-trial  order  —  Amenament  of 
bill  of  exceptions. 

49.  Same — Same — Final  judgment. 

50.  Same — Same — Statement  on  motion 

for  new  trial  prepared  snbee- 
quently  to  the  bearing. 

51.  Same — Same — ^Vacstion  of  ex  parte 

orders. 

52-65.  Same  —  Aa  to  appealable  orders  — 
Order  after  final  judgment. 

56.  Same — Same — Same  —  Probate  pro- 

ceedingB. 

57,  58.  Same — Same — Order  appointing  re- 
ceiver. 

59.  Same — Same — Order  changing  place 

of  trial. 

60.  Same — Same — Order  denying  change 

of  place  of  trial. 

61.  Sani'e  —  Same  —  Order  deoTing  dis- 

missal of  action. 

62-  Same — Same  —  Order  denying  leave 
to  amend  complaint. 

63.  Same — Same — Order  denying  motion 

for  new  trial. 

64.  Same — Same — Same — Editorial  note. 

65.  Same — Same — Order  denying  motion 

to  dissolve  an  injunction. 

66.  Same — Same — Order  denying  motion 

to  vacate  judgment. 

67.  Same — Same  —  Order  granting  mo- 

tion to  dissolve  attachment. 

68.  Same  —  Same  —  Order  gianting  mo- 

tion to  vacate  temporary  injunc' 
tion. 

69.  Same — Same — Order  made  under  sec- 

tion 949,  ante. 

70,71.  Same — As  to  nonappealable  orders 
— Appeal  does  not  lie,  when. 

72.  Same — Same  —  Same  —  Order  refus- 

ing to  dismiss. 

73.  Same — Same — Same — Original  judg- 

ment or  order  not  subject  of  ap- 
peal. 

74.  Same  —  Same  —  Same  —  Same  — 

Circumstances  which  will  authorize 
an  appeal  from  an  order  refusing 
to  vacate  judgment. 

75.  Same  —  Same  —  Orders  denying  mo- 

tion for  new  trial — Construction  of 
code  provision, 

76.  Same  —  Same  — Order  denying  mo- 

tion for  nonsuit. 

77.  Same  —  Same —  Order  denying  mo- 

tion to  strike  out  testimony. 
78,  79.  Same — Same — Order  on  demurrer. 

80.  Same  —  Same  —  Order  setting  aside 

a  default. 

81.  Same — Errors  of  law — Review  of. 
8&-  85.  Same — Beview  of  sufficiency  of  evi- 
dence —  Appeal  from  judgment 
within  sixty  dayi, 

86.  Same — Same — Same— Judgment  ren- 
dered prior  to  mmeiidment  of  1907. 


87-  90.  Same  —  Same  —  Appeal  from  judg- 
ment taken  more  than  sixty  days 
after  rendition. 

91.  Same  —  Same  —  Appeal  under  new 

and  alternative  method  —  Review 
of  evidence. 

92.  Same — Same — ^Duty  of  respondent. 
93,  94.  Same — Same — Judgment  of  dismis- 
sal without  findings  of  fact. 

95.  Decree  denying  distribution  —  Con- 

clusiTeuesB  of —Not  an  ' '  opinion. '  * 

96.  Decree  settling  final  account. 

97.  Default  —  Default- judgment  entered 

by  clerk, 

98.  Same — Order  denying  motion  to  va- 

cate— Appeal. 

99.  Same— Order  of  default. 

100.  Same  —  Order  denying  motion  for 
judgment. 

101- 103.  Same — Ordei  denying  motion  to  set 
aside  default. 

104.  Demurrer — Judgment  on. 

105.  Same — Order  overruling  demurrer. 

106.  Demurrer  to  amended  complaint  — 

Sustained  without  leave  to  amend 
— Absence  of  judgment. 

107.  Discharge  of  executor  or  administra- 

tor—Motion to  vacate — Minutes  of 

court. 

108.  Dismissal  of  action — Order  dismis- 

sing action. 

109.  Same — As  to  part  of  defendants. 

110.  Same — Order  refusing  to  dismiss  ac- 

tion for  want  of  prosecntion. 

111.  Same  —  Order  refusing  to  vacate 

order  setting  aside  order  of  dis- 
missal. 

112.  Same—Order  setting  aside  order  of 

dismissal. 

113.  Dismissal  of  appeal— Order  appealed 

from  and  pleadings  may  be  consid- 
ered. 

114,  115.  Dissolution — Order  refusing  to  dis- 
solve injunction. 

116,117.  Divorce — Alimony  —  Order  directing 
payment  of. 

118.  Same — Same — Sale  by  receiver. 

119.  Same  —  Decree   of   superior  court 

granting  divorce. 

120.  Same — Vacated  judgment. 

121.  Eminent  domain — Final  judgment. 
122, 123.  Same — Order  of  final  condemnation. 

124.  Estate  of  decedent  —  Rejection  of 

claim. 

125.  Execution—Labor  claims. 

126.  Same — Order  refusing  to  quash. 
127, 128.  Ex  parte  order — Refusal  to  vacate. 

129.  Pindings-r-Order  denying  motion  for 

entry  of  different  judgment. 

130.  Guardianship — Appointment, 
131*  Same — Same — Incompetent. 
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132.  Same — Same — Nonresident  sister  in- 

competent— Not  party  aggrieved, 

133.  Same  —  "Ad  litem"  guardian,  not 

iuelnded. 

134.  Same — Aggrieved  party  —  iDcompe- 

tent. 

135.  Same — Order  for  payment  of  money. 

136.  Same — KeBtoiation  to  capacity. 

137.  Same — Bevoeation  of  letters— Order 

refuBing. 

138.  Inferior  conrts— Practice  of  first  ap- 

pealing from  justices*  court  to  ao- 
perior  court. 

139.  Same — Judgment  of  superior  court 

on  appeal. 

140.  Inheritance-tax — Writ  of  prohibition 

to  prevent  order  directing  pay- 
ment. 

141- 143.  Injunctions  (subdiTiBion  2) — As  to 
generally. 

144.  Same — As  to  order  granting  being 

appealable. 

145.  Same — Same— Ex  parte  order. 

146.  Same — Bank — Injunction  against  in 

proceedings  by  bank  eommiaaion- 
ers. 

147.  Same — Declaratory  order  that  in- 

junction IB  no  longer  in  force. 

148.  Finality  of  judgment. 

149.  Same — Preliminary  —  Order  striking 

out  mandatory  portion, 

150.  Same  —  Refusal  of  application  for 

order  to  show  cause. 

151.  Same  —  Sale  —  Order    made  after 

judgment  restraining. 

152.  Insolvency — Discharge  of  debtor. 

153.  Same  —  Homestead  —  Order  setting 

aside. 

154.  Same — Settlement  of  accounts. 

155.  Same — Same — Order  setting  aside. 

156.  Interlocutory  decree  —  For  sale  in 

partition,  and  confirmation  thereof. 
167, 158.  Interlocutory  judgment— In  action  to 
enforce  trust, 

159.  Interlocutory    order  —  Subjecting 

trust-fund  to  payment  of  claim. 

160.  Same — In  cases  other  than  partition. 

161.  Interpleader — Order  amending  order 

dismissing  complaint. 

162.  Intervention — Interlocutory  decree. 

168.  Judgment  —  Appeal  Hm  from  judg- 
ment enterea  by  trial  court  in  con- 
formity with  directions. 

164.  Same  —  Correction  —  Order  denying 

motion. 

165,  Same  —  Costs  —  Pee  of  guardian  ad 

litem — Order  adding  to  judgment. 
166- 171.  Same — Motion  to  vacate  or  set  aside 
— Order  refusing, 

172.  Same — New  trial  granted  —  Appeal 

pending. 

173.  Jurisdictional    amount  —  Special 

orders  made  after  final  judgment. 


174.  Juvenile  court  proceedings — Appeal 

from — Limitation  of  right  of. 

175.  Modification   of   judgment  —  Order 
'  that  judgment  entered  be  reduced. 

176.  Same  —  As  directed   by  appellate 

court. 

177, 178.  Mandamus  —  Judgment  of  Buperior 
court  granting  or  denying  ai^Ediea- 
tion. 

179.  Moot  question — Appeal  from  judg- 

ment which  raises. 

180.  New-trial  order. 

181-183.  Same  — Affidavits  — Order  striking 
out. 

184, 185.  Same — Dismissal  of  motion. 

186.  Same — Divorce — Order  denying  mo- 

tion for  new  trial  in. 

187.  Same — Of  motion  not  authorised. 

188.  Same — Settlement  of  statement 

189.  Same — Same — Order  denying  motion 

to  settle  statement, 
190,191.  Same— Same  —  Order  striking  state- 
ment from  files. 

192.  Same  —  Same  —  Order  refusing  to 

strike  out  statement. 

193.  Same — Same — Order  refusing  to  va- 

cate order  striking  statement. 

194.  Same — Transcript. 

195.  Nonappealable  orders— Appeal  from 

judgment  pending. 

196.  Same — Same — Motion  to  dismiss, 

197.  Same — Same — Merits  of  appeal  can 

not  be  examined. 

198.  Nonsuit—Order  of. 

199.  Order  confirming  sale  in  partition. 

200.  Order  denying  new  trial  (subdiviuon 

2) — Not  appealable  order. 

201.  Same  —  Same  —  Appeal  from  order 

and  from  judgment. 
202-205.  Same— Same— Dismissal. 
206-  210.  Same — Same — Effect  of  amendment 

of  1915. 

211.  Same — Same — Reviewable  on  appeal 

from  judgment. 

212.  Order  directing  manner  of  disposing 

of  tbe  body  of  deceased. 

213.  Order  directing  payment  of  attor- 

ney's fee  incurred  by  unsuccessful 
proponent  of  wilL 

214.  Order  directing  payment  of  money 

by  defendant  into  court. 

215.  Order  directing  sale  of  land  outside 

of  state — Appealable  order. 

216.  Order  dismissing  action — Constitutes 

a  final  judgment. 

217.  Order  dissolving  an  attachment — An 

appealable  order. 

218.  Order  for  family  allowance  —  Con- 

strued to  authorize  an  appeal. 

219.  Order  for  sale  of  perishable  prop- 

erty—  Made  under  section  949, 
ante.  ■->■--  .  .. 
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220. 

221-  224. 

225. 

226. 

227. 

228. 

229. 
230. 

231. 
232. 

233. 

234. 
235. 
236. 

237. 

238, 239. 

240- 242. 
243,  244. 

245. 

246. 

247,  248. 
249. 

250- 262. 

253. 

254. 
255. 

256. 
257. 
258-  260. 

261, 262. 

263. 

264. 


Order  for  sale  of  leal  estate  of  cUh 
ceased  person. 

Order  granting  new  trial  —  Appeal- 
able order. 

Order  denying  motion  for  exeention 
for  alimoDj — Not  appealable. 

Order  denjing  motion  to  strike — Not 
appealable. 

Order  on  supplementary  proceedings 

— Eoview  of. 

Order  refusing  to  vacate — Appoint- 
ment of  receiver. 

Same — ^Ez  parte  order. 

Order  relating  to  transcript — Subse* 
qaent  order  refusing  to  set  aside 
"B^ocial    order   after  jndg- 


265. 

266. 
.  267. 

268. 

269. 

270,  271. 
272,  273. 

274, 275. 
276,  277. 


ment. 

Order  requiring  sureties  npon  stay- 
bond  to  justify. 

Order  setting  aside  defanlt  in  action 
where  no  judgment  has  been  en- 
tered. 

Order  settling  aeeonnts  of  adminis- 
trator —  Effect  of  revocation  of 
letters. 

Order  vacatii^  a  deftiult— Where  nt> 
judgment  has  been  entered. 

Order  vacating  dismissal  after  trans-^ 
fer — Appealable  order. 

Order  vacating  judgment  of  dismis- 
sal— "Order  after  judgment" — 
Appealable — Prohibition. 

Partnership  accounting  —  Interlocu- 
tory decree — Appealable  order. 

Partition — Confirmation  of  sale. 
Same — Interlocutory  decree. 
Same — Same — Character  of. 
Same — Receiver — Order  appointing. 

Same  —  Reference  —  Order  vacating 
order  of. 

Pleadings — Order  striking  out  por- 
tion of. 

Same  —  Order  directing  that  com- 
plaint be  made  more  definite  and 
certain. 

Probate  proceedings  —  Appeals  can 
only  be  taken  from  such  judgments 
and  orders  as  are  mentioned. 

Same — Account,  settlement  of — Ap- 
peal from  order. 

Same — Same — Findings  and  decree. 

Same  —  Same  —  Irrespective  of 
amount  involved. 

Same — Same — Not  final  judgment. 

Same— Same — Time  for  appeal. 

Same  —  Same  —  Vacating  order  set- 
tling. 

Same — Administrator — Bight  of  ap- 
peal. 

Same — Attorney 's  fees — Order  allow- 
ing. 

Same — Claim — Allowance  of. 

2261 


278. 
279, 280. 
281. 


282,  283. 
284. 
28S. 

286. 

287. 

288. 

289,  290. 

291,  292. 
293. 

294. 

295,  296. 

297. 

298. 

299,  300. 

301. 

302. 

303. 

304. 
305. 

306. 

307-  309. 

310. 
311. 


Same— Same  —  Order  directing  pay- 
ment of. 

Same — Same — Same — After  appeat 

Same — Same — Same — Amount  imma- 
terial. 

Same — Same  —  Same  —  Dismissal  of 
petition  for. 

Same  —  Same  —  Same  —  Preferred 
claim. 

Same — Compensation  of  ezeeutor. 

Same — Contempt  —  Order  adjudging 
executor  or  administrator  in. 

Same — Contest — Dismissal. 

Same  —  Same  —  New  trial  —  Order 
granting. 

Same — Same — Same — Order  denying. 

Same — &me — Same — Statement  on. 

Same— Same  —  Setting  aside  orders, 
etc. — Order  denying  motion  of  con- 
testants of  will. 

Same — Conveyance — Order  for. 

Same — Decree  of  final  distribution. 

Same — Same — Postponement —  Order 
refusing. 

Same — Same — Partial  distribution — 
Order  decreeing. 

Same — Same  —  Belief  in  equity  not 
granted. 

Same — Same — ^Bight  of  ezeeutor  to 
appeal. 

Same — Same — Order  refusing  to  set 
aside  and  vacate. 

Same — Same — Order  vacating. 

Same — Dismissal  of  action  —  Order 
commanding. 

Same — Execution — Order  of  probate 
court  refusing  to  quash. 

Same  —  Family  allowance  —  Order 
granting. 

Same  —  Same  —  Order  refusing  to 
grant. 

Same — Final  orders  in  special  pro- 
bate proceedings. 

Same  —  Homestead  — '■  Order  setting 
apart. 

Same — Same — Setting  aside  proceed- 
ings. 

Same — Same — Vacating  order — Or- 
der denying  motion. 

Same  —  Mortgage  —  Order  authoriz- 
ing. 

Same — New  trial — Order  denying. 

Same— Probate  of  will— Order  refus- 
ing. 

Same  —  Restoration  of  property— 
Order  requiring. 

Same — Revocation  of  probate — Ap- 
peal lies  from  order  refusing. 

&ime— Same— Prior  to  amendment. 

Same — Sale  of  property  —  Order  of 
probate  court  directing. 
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312. 

313. 
314. 

315. 
316. 

817. 
318,319. 

820. 

321. 
822-  326. 

327. 

328, 329. 

330. 
831- 333. 

334. 


335-  338. 
839, 340. 
341. 

842, 343. 
344. 
345. 
346. 


347. 
348. 
349. 
350. 

3S1. 

352. 
353. 

354. 
355. 

356. 


Same  —  Same  —  Order  of  probate 
court  directing  executor  to  proceed 
with. 

Same — Same — Order  confirming  sale. 

Same — Same — Same  —  Order  refus- 
ing to  hear  evidence  or  to  confirm. 

Same  —  Same  —  Besale  —  Order  of 

eourt  directing. 
Same  —  Same  —  Beturn  of  purehaee- 

monej — Order  dismissing  petition 

for. 

Same — Same — Setting  aside  —  Order 
of  probate  court  refusing. 

Same — Special  administrator — Order 
appointing. 

Same — Suit  in  name  of  administra- 
trix— Order  directing. 

Quo  warranto— Decision  of  judge  at 
ohambera. 

Beceiver — Accounts  of — Order  ap- 
proving. * 

Same — Amendment  to  section  allow- 
ing appeal  from  order  appointing 
receiver. 

Same — Prior  to  amendment  of  sec- 
tion. 

Same — Compensation  —  Order  fixing 
receiver  'b.  . 

Same — Order  that  receiver  take  prop- 
erty. 

Bedemption  —  Order  adjudging  that 
plaintiff  is  barred  from  ^1  equity 
of. 

Bef  usal  to  set  aside  appealable  order. 

Same — Writ  of  assistance. 

Refusal  to  set  aside  nonappealable 
order. 

Removal  of  cause — Order  refuaing. 

Report  of  referee — Confirmation  of. 

Same — Order  overruling  excepfioDs. 

Revocation  of  probate  of  will — Order 
dismissing  proceediogs  —  Appeal- 
ability. 

Separate  appeals  —  Every  judgment 
and  order  subsequent  to  judgment. 

Same — No  separate  appeal  lies  from 
parts  of  two  judgments. 

Specific  performance  —  Interlocutory 
decree. 

Stay  of  execution  —  Order  striking 
undertaking  to  stay  execution  from 
flies. 

Substitution  of  parties — Order  deny- 
ing application  to  vacate  order. 
Same — Order  granting. 

Summary  proceedings  —  All  judg- 
ments rendered  in  special  civil 
proceeding. 

Same — Removal  from  office. 

Supplementary  proceedings — In  gen- 
eral. 


Same — Rulings  on  evidence  on- 
an  appealable  order. 


-Not 


357.  Trustee — Order  vacating  order  sub- 

stituting. 

358.  Void  judgment — Rendered  by  court- 

without  jurisdiction. 

359.  Same  —  On  appeal  from  inferior 

court. 

360.  Same — Order  setting  aside. 

361.  Void  orders  may  be  appealable. 

362.  Writ  of  assistance — In  generaL 

363.  Same — In  sale  in  partition. 

364.  Same  —  Order  refusing  to  Testra.t 

sheriff  from  executing  writ  of. 

365.  Writ  of  error — Will  not  be  grantee 

in  proceedings  where  appeal  lies. 

366.  Writ  of  possession — Error  in  grant- 

ing. 

See.  also,  ante.  B  936  and  note. 

A»  to  appcaU  tm  dralnaKC  proccedlasB.  see 

note  10  L.  R.  A.  2S8. 

Am  to  consldcnitlaii  of  liuianei«iicy  of  the 
evidence  on  the  appeal  from  the  JndsmeBf, 

see,  ante,  5  956,  note  par.  30. 

Aa  to  canatructloB  ngarAtUK  iatentfon  of 
levialatnre  by  ameadnieats  In  iBlB  to  above 
and  other  aedloaa,  see,  ante,  1  966,  note 
par.  17. 

Aa  to  JndKincnta  and  ordera  which  are 
appealable,  see,  ante,  B  936,  note  pars.  68- 
81. 

Aa  to  power  of  trial  coort  to  hear  and  de- 
tenalae  notion  for  new  trial  after  appeal 
haa  been  taken  but  before  the  oanie  baa 
been  determined,  see,  ante,  S  919,  note 
par.  20. 

Aa  to  review  of  antlaScd  Jndsaient,  see. 
ante,  t  S36  and  note. 

1.  AetloB  to  aaanl  contmet  «f  aale— Jb. 
lerloentorT'  Jodsmeat — AppeaL — In  the  case 

of  an  interlocutory  Judgment  entered  In  an 
action  to  annul  a  contract  tor  the  sale  of 
real  property  and  to  quiet  the  plaintllfs 
title  thereto  and  requiring:  the  plalntifT 
within  a  limited  time  to  tender  to  the  de- 
fendant a  deed,  and  upon  defendant's  fail- 
ure within  a  designated  Ume  thereafter  to 
make  the  payments  provided  In  the  contract, 
the  plaintiff's  title  to  be  quieted.  Is  not  an 
appealable  order  under  the  provisions  of  the 
above  section  aa  amended  in  1916. — Krotser 
V.  Clarlc,  178  Cal.  736,  147  Pac.  657.  appTy- 
ing  the  doctrine  In  Illlnoia  Trust  &  Sav. 
Banlt  v.  Alvord,  99  Cal.  407,  33  Pac.  1132; 
Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co..  169  Cal.  484,  114  Pac.  838:  Grey  v. 
Brennan,  147  Cal.  355.  81  Pac.  1014. 

3.  Amendment — Order  deaylac  motion  te 

aoMUd  mlaatea  of  court  Is  not  appealable  

It  not  being  special  order  made  after  final 
Judgment  within  meaning  of  subdivision  X, 
since  it  In  no  manner  affected  judgment  or 
bore  any  relation  to  it.— Orless  v.  SUte  Inv 
Ins.  Co.,  93  Cal.  411,  411,  18  Pae.  1041. 

8.  Appeals  In  probate  matters  must  And 
authority  in  subdivision  8  of  above  section 
which  points  out  all  and  the  only  eases  oi 
Instances  In  which  an  appeal  may  be  takes 
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In  probate  proceedings.  There  la  no  other 
provision  of  law  which  purports  to  author- 
ize an  appeal  tn  any  case  in  probate  mat- 
ters.— Estate  of  Seymour,  16  Cal.  App.  287, 
in  Pac.  1023. 

Am  to  ■ppealabllltT'  of  order  dbnUiMliiK 
proccedlnipi  for  revocatlan  of  probate  of  a 
will,  see  pars,  307-309,  this  note. 

Am  to  decree  ■ettllas  flaal  aceouati  see 

par.  El,  tlilB  note. 

4.  Under  above  section,  subdivision  S. 
allowing  an  appeal  In  probate  proceedings 
from  an  order  "against  or  In  favor  of  .  .  . 
making  an  allowance  (or  a  widow  or  child," 
opposing  creditors  and  the  administrator  of 
an  Insolvent  estate  may  appeal  from  an 
order  directing  the  payment  of  a  family  al- 
lowance under  such  original  order  therefor, 
for  a  period  subsequent  to  one  year  after 
the  granting  of  letters. — Estate  of  Treat, 
162  Cal.  260.  268,  121  Pac  1003. 

6.  An  order  setting  aside  a  prior  order 
conflrming  the  sale  of  land  belonging  to  the 
estate  of  a  deceased  person  is  In  legal  effect 
an  order  against  directing  tbe  sale  or  con- 
veyance of  real  property,  within  the  mean- 
ing of  subdivision  3  of  this  section,  and  la 
appealable. — Estate  of  West.  162  Cal.  862. 
363,  122  Pac.  OSS. 

A.  Same— Orders  after  flnal  iodgmeBt. — 

Subdivision  2,  of  above  section,  giving  right 
of  appeal  from  orders  after  flnal  Judgment 

does  not  apply  to  probate  matters. — Estate 
of  Seymour,  15  Cal.  App.  287,  114  Pac.  1023. 

7.  Appellant    Is    not   compelled   to  elect 

as  to  which  one  of  the  two  methods  of  ap- 
peal he  win  adopt  and  proceed  under.  If  he 
has  perfected  an  appeal  under  either  method 
It  Is  sufllclent.  If  his  appeal  is  perfected, 
tested  by  the  new  method,  it  Is  unimportant 
whether  he  unsuccessfully  attempted  to  file 
a  sdfllcient  cost  bill  In  addition  to  serving 
his  notice,  neither  of  which  the  new  method 
requires.  It  was  entirely  voluntary  on  his 
part  whether  as  a  matter  of  protection  he 
should  do  so  or  not  and  his  appeal  is  not 
imperiled  because  in  an  attempt  at  cautious- 
ness he  has  erred  In  some  matter  of  proceed- 
ing which  he  might  have  omitted  and  his 
appeal  still  be  good.  If  the  appeal  would 
otherwise  be  good,  by  simply  filing  the  no- 
tice of  appeal  in  unsuccessful  attempt  to 
Uike  steps  required  in  the  old  method  and 
not  required  by  the  new  will  be  deemed  un- 
important and  of  no  legal  significance  as 
affecting  the  appeal. — Mitchell  v.  California 
&  O.  S.  8.  Co..  154  Cal.  781.  734.  89  PaC.  202. 

8.  '<Attachmeiit'* — As  nsed  la  above  sec- 
tion Is  broad  enough  to  Include  seizure  and 
custody  under  writ  as  well  as  writ  Itself, 
and  hence  order  releasing  atached  property 
on  ground  that  It  Is  not  liable  to  seizure  la 
mppealable  as  order  dissolving  attachment — 
such  orders  not  relating  to  discharging  writs 
of  attachment  where  same  were  Improperly 
or  erroneously  Issued. — Rlsdon  I.  &  L.  W.  v. 
Citizens'  T.  Co.,  122  Cal.  94,  96,  68  Am.  St. 
Rep.  25,  64  Pac.  629. 


9.  Same — IrregularKles  Id  attaehnieat  as 

to  Its  Inception  or  form  must  be  considered 
on  direct  appeal  from  order  refusing  to  dis- 
solve attachmont,  and  not  on  appeal  from 
Judgment. — Mudge  v.  Stelnhart,  78  Cal.  84, 
38.  12  Am.  St.  Rep.  17,  20  Pac.  147. 

10.  Same— Order  dlMOlvlng  or  refusing  to 
dissolve  attachment  is  appealable. — Mudge 
V.  Stelnhart,  78  Cal.  34,  S8,  12  Am.  St.  Rep. 
17,  20  Pac.  147. 

11.  Order  refusing  to  dissolve  attachment 
Is  not  appealable  under  this  section. — Al- 
lender  v.  Frltts,  24  Cal.  447,  448. 

12.  BaaklBC—Ivsolvcney— Judgment  nn- 
der  Bank  Commisslonera*  Act  to  effect  that 
corporation  Is  Insolvent,  and  that  It  Is  un- 
safe for  it  to  continue  business,  and  that 
property  of  corporation  be  delivered  to  It 
for  purpose  of  liquidation,  to  be  adminis- 
tered under  direction  of  bank  commissioners, 
and  that  injunction  applied  for  be  Issued  as 
final  Judgment,  Is  appealable;  and  hence 
order  refusing  to  modify  such  injunction 
was  proper. — People  ex  rel.  Bank  Commls- 
slonera  Bank  of  Kandoelno,  ISS  Cat.  107. 
66  Pac  124. 

15.  BUI  of  exeeptloas  —  Order  grantlns 
relief  trem  failure  to  present  bill  of  excep- 
tions In  time  Is  not  appealable — it  not  being 
special  order  made  after  Judgment  since  it 
In  no  manner  affected  Judgment  or  bore  any 
relation  to  It.  nor  was  It  flnal  determina- 
tion of  any  matter  affecting  appellant  In 
proceedings  before  court  In  which  It  was 
made. — Kaltschmldt  T.  Weber,  186  Cal.  676, 
676,  69  Pac  497. 

14.  Certiorari— Snprcme  court  has  |«rl»« 
diction  of  appeal  from  Judgment  of  superior 
court  on  certiorari  from  Justice  of  the  peace, 
regardless  of  amount  Involved. — Helnlen  v. 
Phillips,  88  Cal.  BBT,  668.  86  Pac.  866  over- 
ruling: Blenenfeld  v.  Fresno  Mill  Co.,  82 
Cal.  426,  22  Pac  118. 

IB.    Cbaraeter  of  order — How  determined. 

— Whether  order  Is  appealable  Is  to  be  de- 
termined by  what  It  purports  to  determine, 
not  by  what  may  be  Its  actual  operative 
effect.— Estate  of  BuUoek,  76  Cat  419,  481, 
17  Pac  640. 

IC  Consent  |ad«aMu*— ^pyeal  doca  mot 
lie. — On  a  consent  Judgment  will  not  be  re- 
versed on  appeal. — Estate  of  I^oreni,  184  Cal. 
496,  497,  67  Pac.  381. 

As  to  review  of  Jndmenta  hy  consent,  see. 

ante,  !  936  and  note. 

17.  Judgment  under  stipulation  Is  not  ap- 
pealable, it  being  Judgment  by  consent. — 
Paciflc  Pav.  Co.  T.  Vizellch,  1  Cal.  App.  281, 

82  Pac.  82. 

16.  Cons tmct Ion  of  section— As  not  af- 
fected by  sections  MS  and  ante,  au- 
thorizing court  to  vacate  and  set  aside 
Judgment  and  enter  another  and  different 
Judgment,  on  motion,  for  such  eections 
merely  provide  remedy  in  addition  to  appeal, 
and  hence  inconsistency  between  flndlngs 
and  Judgment  may  be  reviewed  on  appeal 
from  Judgment. — Patch  T.  Miller,  126  Cal, 
240,  241,  67  Pac  086. 
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10.  Same  ~  As  mot  applTbiK  to  appeal 
fraat  JnatleMi'  CMrta.  and  hence  order  deny- 
1ns  motion  to  strike  out  plainttfl*!  cost-bill 
on  appeal  from  Justice  of  peace.  Is  not  ap- 
pealable as  special  order  after  Judgment. — 
Benlsan  v.  Brvln,  110  Cal.  37,  40.  42  Pao.  467. 

20i.  flaMc— A*  tm  what  ap»ealabl«  under. 

—An  order  denying  a  motion  to  vacate  a 
default  Is  not  appealable,  not  being  one  of 
those  enumerated  herein.  An  attempt  to  ap* 
peal  from  a  nonappealable  order  does  not 
give  the  appellate  court  Jurisdiction  or  au- 
thority to  review  It. — Sherman  v.  Standard 
Mines  Co..  166  Cal.  624,  187  Pac.  249. 

21.  Same — AmeDdment  of  1815. — This  sec- 
tion as  amended  Is  applicable  to  every  case 
where  such  order  was  made  subsequent  to 
the  date  of  taking  effect  of  the  amendment, 
regardless  of  whether  the  proceedings  for 
a  new  trial  were  initiated  prior  or  subse- 
quent to  such  date. — Woodruff  v.  Colyear. 
172  Cal.  440,  1E6  Pac.  476. 

22.  Same — ^Finality  of  Jadsment.— Recital 
that  defendants  are  enjoined  until  further 
order  of  court  In  injunction,  made  as  part 
of  final  judgment,  does  not  render  such 
Judgment  any  less  final. — People  v.  Bank  of 
Mendocino  Co..  133  Cal.  107,  108.  65  Pac.  124. 

23.  Same — Same — As  to  what  U. — ^Flnal 
Judgment  as  used  In  subdivision  2  means 
final  Judgment  mentioned  in  subdivision  1 
of  this  section.— EsUte  of  Smith,  98  Cal.  686, 
640,  IS  Pac.  744. 

24.  Final  Judgment  In  subdivision  2  re- 
fers to  one  mentioned  In  subdivision  I,  and 
not  to  those  mentioned  in  subdiviston  3. — 
Estate  of  Calahan,  60  Cal.  232,  233. 

SB.  Final  Judgment  as  used  In  subdivi- 
sion 1  applies  only  to  those  judgments 
known  at  common  law  as  final  Judgments, 
and  does  not  apply  to  determination  termed 
orders  or  Judgments  defined  In  subdivision 
8  of  this  section,  and  for  that  reason  right 
of  appeal  Is  expressly  given  to  such  orders 
and  judgments. — Estate  of  Smith,  98  Cal. 
686,  640,  33.  PaC  744. 

38.  Same — Same— Oaly  Indgaicat. — Where 
Judgment  is  only  Judgment  provided  for  by 
act  it  is  final  Judgment  In  strictest  sense  of 
term. — People  v.  Bank  of  Mendocino  Co., 
133  Cal.  107,  108,  66  Pac.  124.  See  Stockton 
C.  H.  &  A.  W.  V.  Glen's  Falls  Ins.  Co.,  98 
Cal.  567.  B77,  33  Pac.  633. 

27,  Same  —  SabdlvUlan  1. — A  Judgment 
upon  demurrer  In  a  suit  in  equity  to  avoid 
the  effect  of  a  deed  brought  against  the  ad- 
ministrator of  the  estate  of  the  deceased 
grantor,  claimants  to  the  title  under  subse- 
quent conveyances  and  their  mortgagees, 
dismissing  the  action  as  to  the  subsequent 
claimants,  and  leaving  It  still  pending  and 
undertermined  as  to  the  mortgagees  and 
the  administrator,  is  a  final  Judgment  from 
which  an  appeal  will  lie. — Baxter  v.  Boege, 
173  Cal.  589,  160  Pac.  1072. 

28.  An  order  overrulng  a  motion  to  re- 
open a  case  before  decision  rendered  Is  not 
an  appealable  order,  but  la  reviewable  on 
appeal  from  the  Judgment  and  the  order 


denying  new  trial  when  the  proceeding  on 
the  motion  Is  Incorporated  In  the  bill  of 
exceptions. — Fhenegar  v.  Faollnl.  87  Cal. 
App.  881.  149  Pac.  1008. 

29.  An  appeal  taken  from  a  Judgment  dis- 
missing an  amended  complaint  In  interven- 
tion as  to  three  defendants,  but  leaving  the 

question  undetermined  as  to  the  seven  other 
defendants,  must  be  dismissed. — Dabney  Oil 
Co.  v.  Providence  Oil  Co.,  29  Cal.  App.  261, 
166  Pao.  114. 

30.  A  Judgment  for  damages  In  an  action 
to  recover  for  personal  Injuries,  from  which 
an  appeal  has  been  taken  without  bond.  Is  a 
final  Judgment. — In  re  Berlin  Dye  Works 
&  Laundry  Co.,  226  Fed.  688. 

81.  Same  —  SnbdlvtsloBa  1  and  2, — Con- 
strued to  embrace  under  subdivisions  1  and 
2,  orders  and  judgments  other  than  those  In 
probate  proceedings. — Estate  of  Calahan,  60 
Cal.  232,  2S3. 

32.  Same — SabdlvlBloB  2. — An  appeal  lies 
"from  any  special  order  made  after  final 
Judgment"  under  this  section,  but  Is  general 
in  Its  character  and  therefore  Is  controlled 
by  the  special  law  in  section  1222,  which 
makes  a  Judgment  of  contempt  final  and 
conclusive  and  therefore  nonappealable. — 
Gale  V.  Tuolumne  County  Water  Co.,  169  Cal. 
46.  146  Pac.  6S2. 

33.  No  appeal  lies  from  an  order  dis- 
charging one  as  a  receiver. — Edwards  v. 
Western  Land  A  Power  Co.,  27  Cal.  App. 
724,  IBl  Pac.  16. 

34.  An  appeal  taken  from  an  order  deny- 
ing a  motion  for  a  new  trial  subsequent  to 
the  taking  effect  of  the  amendment  of  191S 
to  above  section  abolishing  such  appeals, 
must  be  dismissed,  notwithstanding  the  in- 
stitution of  proceedings  In  the  direction  of 
making  of  such  a  motion  prior  to  the  taking 
effect  of  the  amendment. — Hester  t.  McMul- 
lan,  20  Cal.  App.  664,  167  Pac.  621. 

36,  Same  —  SabdlvlBloa  8. — Construed  to 
embrace  under  subdivision  8  only  such  Judg- 
ments and  orders  as  are  made  In  probate 
proceedings, — Estate  of  Calahan,  CO  Cal.  8S8, 

233. 

36.  No  authority  Is  found  herein  for  an 
appeal  from  an  order  refusing  to  set  aside 
a  previous  order  for  the  sale  of  lands  be- 
longing to  the  estate  of  a  decedent. — ^Estate 
of  McCarty,  169  Cal.  708.  147  Pac  941. 

17,  An  appeal  does  not  lie  from  a  finding 
but  only  from  the  order  denying  the  letters. 
—Estate  of  Fankensteln,  170  Cal.  694,  160 
Pac.  987. 

88.  Same— Saase-^as  no  appUeatI—  to 

pn>bat«  proeeedtnga. — The  provisions  of  the 
above  subdivision  have  no  application  to 
probate  proceedings. — In  re  Allen's  Estate, 
176  Cal.  356,  165  Pac  1011. 

38.  Same— Same— Order  deayiag  motion 
for  relief. — An  order  denying  a  motion  to  be 
relieved  from  failure  to  propose  a  bill  of 
exceptions  in  a  probate  matter  is  not  ap- 
pealable,  since  it  is  not  within  the  sole  ex- 
ception of  subdivision  I.  section  96S,  al- 
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lowing'  appeals  In  proCate  matters. — In  re 
Allen's  Estate,  176  Cal.  8S6,  1«B  Pac.  lOlL 

40.  CaattawiMee— Order  reftislas  Is  not 

appealable  order. — Harasxthy  v.  Horton,  46 
Cal.  U6,  546. 

41.  Cnrt  reporter*  oMelal  Clal»  of,  pre- 
aeated  for  allowaBce  to  court  or  Judge.  Is 
not  an  action,  nor  a  special  pleading,  within 
subdivision  1  of  above  section. — Plpher  v. 
Superior  Court,  3  Cal.  App.  626,  86  Pac.  904. 

4Z.  DeeleloM  revlewaU^  — Im  seacral— 
Ae  to  what  appellate  eonrt  ean  conelder. — 
Appellate  court  1b  not  authorized  to  con- 
sider evidence  unless  It  Is  contained  In  a 
transcript  as  provided  by  this  section  or  in 
a  statement  or  bill  of  exceptions,  and  evU 
dence  contained  In  the  transcript  not  so 
authenticated  will  not  be  considered  br  the 
appellate  court. — ^Lane  Tanner,  156  Cal. 
186,  137,  103  Pac.  846. 

45.  Sam^Same— Anonat  oC  costa  aad 

attoraey*!!  fe«B. — Where  the  amount  of  costs 
allowed  are  less  than  three  hundred  dollars, 
the  action  of  the  trial  court  in  the  matter 
Is  not  reviewable  upon  appeal. — Hejrer  v. 
Perkins,  20  Cal.  App.  661,  180  Pac.  206,  20S. 

44.  Same— SaBifr— Appeal  from  part  of 
JodKinent.  —  Ordinarily  an  appeal  from  a 
specific  part  of  a  judgment,  authorized  by 
section  940,  ante,  leaves  the  parts  not  ap- 
pealed from  unaffected,  and  such  unaffected 
parts  must  be  deemed  final,  belngr  a  Onal 
judgment  Of  the  facts  and  rights  which  they 
determine.— Whalen  Smith,  168  Cal.  360, 
362,  12fi  Pac.  904.  Sea  dis.  op.  and  concur, 
op..  185  Pac  904,  906. 

48.  Same— Sana-— Appeal  nnder  aew  and 
altemtlTe  asethod  does  not  limit  consider- 
ation and  review,  and  If  taken  In  six  months 
from  entry  of  Judgment,  the  evidence  may 
be  reviewed  and  considered  as  well  as  any- 
thing else. — Larsen  v.  Larsen,  15  Cal.  App. 
683,  115  Pac.  340. 

Aa  t*  review  of  evidence  oa  aoch  am  ap- 
peal, see  par.  91,  this  note. 

46.  SaMe— Same— Case  orfclnatlnv  In  su- 
perior eonrt. — The  supreme  court  has  no  iu- 
risdlctlon  of  an  appeal  from  a  Judgment  of 
the  superior  court .  rendered  in  an  action 
Involving  possession  of  land  on  an  appeal 
from  a  Justices'  court,  notwithstanding  the 
complaint  contains  an  alle^tlon  of  the  pos- 
session of  the  demised  premises  by  the  de- 
tendant—CHeara  v.  Hables,  168  Cal.  240, 
184  Pae.  1908. 

4T.  Saisie  —  Same  —  Same  —  Heanlnc  of 
word  ''posscsalon." — In  the  provisions  of  the 
Code  of  Civil  Procedure  denying  Jurisdiction 
to  the  Justices'  court  of  actions  Involving 
the  possession  of  real  property  (!!  112,  838), 
and  In  the  constitutional  provisions  confer- 
ring such  Jurisdiction  on  the  superior  courts 
and  on  the  supreme  court  on -appeal,  the 
possession  there  referred  to  Is  such  posses- 
sion as  has  relation  to  title  or  is  necessary 
to  the  enforcement  or  defeat  of  the  cause 
of  action  asserted. — O'Meara  ▼.  Hables,  163 
Cal.  240.  124  Pac.  1003. 


48.  Same— Same — Effect  of  appeal  from 
■ew-trlal  order— Amendment  of  bill  of  ex- 
ceptions.— An  appeal  from  an  order  denylng- 
a  new  trial  deprives  the  superior  court  of 
Jurisdiction  to  set  aside  such  order,  and 
while  th^  order  la  in  force  the  record  upon 
which  It  Is  based  can  not  he  amended. — 
Uerced  Bank  v.  Price,  162  Cal.  699,  93  Pac. 
866. 

49.  Same  —  Smm  —  Final  Judgment. — A' 

Judgment  la  not  final  within  the  meaning  of 
section  939,  ante,  authorizing  an  appeal 
therefrom  in  certain  cases,  unless  It  be  one 
which  Dnally  disposes  of  the  rights  ot  all  the 
parties  to  the  action  In  relation  to  the  mat- 
ter In  controversy.  In  effect,  ending  the  pro- 
ceedings In  the  court  In  which  entered. — 
Anglo-Callfornla  Bank  T.  Superior  Court, 
153  Cal.  766.  96  Pac.  808. 

60.  Same  —  Same  —  Statement  on  motion 
for  new  trial  prepared  anbseanentiT  to  the 

hearlnv  of  the  motion  may  be  considered  on 
appeal  from  the  Judgment,  although  not 
considered  on  appeal  from  the  order. — Blood 
V.  La  Serena  Land  ft  Water  Co.,  160  Cal,  771, 
89  Pac.  1090. 

81.  Same— Saaae— Vacation  of  ex  parte 
orders. — Applies  to  such  orders  alone  as  the 
court  has  power  to  make  without  notice, 
and  not  to  void  ex  parte  orders  made  out- 
side the  Jurisdiction  of  the  court,  which 
have  the  effect  of  depriving  of  property 
without  due  process  of  law. — Boca  ft  Loyal- 
ton  R.  Co.  T.  Superior  Court,  160  Cal.  147, 
162,  88  Pac.  716. 

82.  Same — ^Aa  to  appealable  ordcm— Or- 
der after  flnal  IndKment. — It  seems  to  be 
now  the  settled  rule  In  this  aUte  that  any 
special  order  made  after  final  Judgment  af- 
fecting such  Judgment,  although  not  de- 
pended upon,  la  an  appealable  order. — Magee 
v.  Superior  Court,  10  CaL  App.  164,  161,  101 
Pac.  53 2. 

53.  An  order  dismissing  proceedings  on 
motion  for  new  trial  Is  a  special  order  after 
Judgment,  and  Is  appealable. — ^Kokole  v.  Su- 
perior Court,  17  Cal.  App.  457,  120  Pac.  67. 

54.  Section  941b,  ante.  Is  applicable  to 
the  same  subject-matter  as  subdivision  8  of 
this  section.  It  allows  an  appeal  to  be  taken 
from  a  Judgment,  order  or  decree  at  any 
time  after  the  rendition  thereof,  provided 
It  Is  within  sixty  days  after  notice  of  the 
entry  thereof  has  been  served  on  the  attor- 
ney of  record  of  the  adverse  party,  or  ff  no 
such  notice  is  given,  then  not  later  than  six 
months  after  such  entry. — Poss  V.  John- 
stone, 158  Cal.  119,  110  Pac.  294. 

55.  Order  made  after  a  sale  upon  execu- 
tion requiring  the  party  holding  possession 
of  the  property  sold  to  deliver  It  to  the 
execution  purchaser  Is  an  appealable  order. 
— Bfagee  v.  Superior  Court,  10  Cal.  App.  154, 
160,  101  Pac  682. 

88.  Same  —  SaaM  — •  Sue  —  Prabatc  pr»- 
ceedlnss, — The  provisions  of  subdivisions  2 

and  3  of  the  above  section  regulating  ap- 
peals from  a  special  order  made  after  final 
<udgment,  have  no  application  to  probate 
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proceedings. — Estate  of  Allen,  175  Cal.  SS6, 
16S  Pac.  1011. 

B7.  Sane— Same— Order  appolatlac  re- 
evlTCr. — Since  the  mmendment  oC  190?  pro- 
viding for  stay  of  exeeatlon,  and  the  amend- 
ment of  the  same  year  to  section  939.  ante, 
providing  (or  appeals  from  such  orders,  an 
Interested  party  has  a  plain,  speedy  and 
adequate  remedy  In  ordinary  course  of  law: 
that  is,  by  appeal,  and  prohibition  will  not 
lie  to  arrest  proceedings  under  such  an  or- 
der.—Llghtner  Mln.  Co.  V.  Superior  Court, 
H  Cal.  App.  «49.  112  Pac.  909. 

68.  Since  the  amendment  of  1907  permit- 
ting appeals  from  such  orders,  and  the 
amendment  of  the  same  year  to  section  943, 
ante,  providing  for  stay  of  execution,  an 
Interested  party  has  a  plain,  speedy  and 
adequate  remedy  by  appeal,  and  prohibition 
will  not  lie  to  arrest  proceedings  under  such 
an  order. — Llghtner  Mln.  Co.  v.  Superior 
Court.  14  Cal.  App.  649,  112  Pac.  909. 

B9.  Same — Same — Order  ehangtng  plaoe 
of  trial. — Such  an  order  Is  appealable,  and 
auch  appeal  must  be  taken  within  sixty 
days  after  the  entry  or  the  filing  of  the 
order,  such  order,  when  entered  or  filed, 
being  a  final  and  absolute  disposition  of  the 
case  on  the  part  of  the  court  making  It; 
and  It  la  final  for  all  purposes,  unless  there 
Is  a  condition  attached  to  the  transfer  which 
must  be  compiled  with  before  it  becomes 
eftectlve. — Chase  t.  Superior  Court,  154  Cal. 
796,  99  Pac.  866. 

««.  SaaM— Same— Order  deaylag  chaage 
of  place  of  trial- — Since  an  order  denying  a 
change  of  place  of  trial  is  Itself  appealable. 
Its  ct>rrectnesa  can  not  be  reviewed  on  the 
appeal  from  the  Judgment. — Bohn  v.  Bohn, 
164  Cal.  532,  129  Pac.  981,  984. 

ei.  Same — Same — Order  denylBK  dUmUsal 
of  aetloa. — An  order  denying  a  motion  of 
the  plaintiff  to  dismiss  an  action,  made  In 
open  court,  and  not  in  the  manner  pre- 
scribed by  section  581,  ante,  as  to  dismissal 
by  plaintiff,  is  held  to  be  an  order  afTecttng 
the  judgment,  since  the  judgment  would  not 
have  been  rendered  If  the  motion  had  been 
granted,  and  is  reviewable  on  appeal  from 
the  Judgment,  and  can  not  be  reviewed  on 
certiorari. — Huntington  Park  Co.  v.  Supe- 
rior Court.  17  Cal.  App.  695,  121  Pac.  701. 
See  par.  76,  this  note. 

to.  Same— Same— Order  denying  leave  to 
amend  complaint.— Th e  fact  that  the  appeal 
was  not  taken  within  sixty  days  after  ren- 
dition does  not  affect  the  jurisdiction  of  the 
court  to  consider  an  exception  to  an  order 
refusing  an  amendment  to  the  complaint. — 
Campbell-Kawannanakoa  v.  Campbell,  162 
Cal.  203,  93  Pac.  184. 

«3.  Same — Same — Order  deaylng  molloa 
for  new  trial.— Appeal  may  be  taken  from 
order  denying  motion  for  new  trial  immedl- 
Htely  upon  its  entry,  and  It  Is  not  prema- 
turely taken  because  a  modified  Judgment 
bad  not  as  yet  been  entered. — O'Rourke  v. 
l-'lnch,  8  Cal.  App.  263,  265,  96  Pac.  784. 


d4.    Same  —  Same — Same — e:ditortal  note. 

—Such  an  order  is  no  longer  ,an  appealable 
order,  since  the  amendment  of  1916, — See 
pars.  200-211,  this  note. 

66.  Same — Same — Order  denying  motion 
to  dissolve  nn  Injoadion  is  Itself  appeal- 
able.— County  of  Tehama  v.  Slsaon.  162  Cal. 

179.  93  Pac.  667. 

See  pars.  67  and  68.  this  note. 

6fl,  Same — Same — Order  denying  motion 
to  vacate  Judgment. — An  order  made  after 
final  Judgment  denying  a  motion  made  un- 
der sections  663  and  663a,  ante,  to  vacate 
and  set  aside  the  judgment,  as  not  sup- 
ported by  the  findings.  Is  appealable  under 
the  provisions  of  the  above  section. — 
Taylor  v.  Darling,  19,  Cal.  App.  2S2,  126 
Pac.  249. 

67.  Same— Same — Order  K^antlBK  motloa 
to  dissolve  attachaicat  Is  appealable,  and 
therefore  can  not  be  reviewed  on  appeal 
from  judgment. — Kennedy  v.  Merlckel,  8 
Cal.  App.  378,  384.  97  Pac.  81. 

See  par.  65,  this  note. 

68.  Same — Same — Order  granting  motion 
to  vacate  tempornrr  Injunction.  —  Appeal 
from  portion  of  Judgment  wherein  It  was 
adjudged  "that  the  temporary  injunction 
heretofore  issued  herein  to  the  sheriff  of 
said  county  be,  and  the  same  la,  hereby,  dis- 
solved and  vacated,"  la  not  an  order  within 
the  meaning  of  section  93S,  ante. — Bokina 
V.  Dleterle,  6  Cal.  App.  586,  91  Pac.  105. 

See  pars.  65  and  67,  this  note. 

60.  Same— Same— Order  made  under  sec- 
tion 040.  ante,  appealable  order  under  the 
above  section  being  one  after  final  Judg- 
ment.— Rogers  v.  Superior  Court,  158  Cal. 
467.  Ill  Pac.  357. 

70.  Same— -As  to  noa-appealabie  orders 
— Appeal  docs  not  lie  from  order  ruling  upon 
demurrer. — Klnard  T.  Oordan,  10  Cal.  App. 
219,  221,  101  Pac.  696. 

71.  No  appeal  Is  hereby  given  from  order 
vacating  the  allowance  of  a  claim  against 
an  estate. — Kowalsky  v.  Superior  Court.  IS 
Cal.  App.  218,  220,  109  Pac.  158. 

n.  Same  —  Same— Same— Order  rcfulas 
to  dismiss  an  action  Is  not  of  Itself  an  ap- 
pealable order. — Forrester  v.  Lawler,  14 
Cal.  App.  171,  111  Pac.  284. 

78.  Same  —  Same— Same  ■  ■  .Original  Indg- 
meat  or  order  aot  subject  of  appeal.  It  can 
not  be  made  reviewable  by  the  device  of 
moving  to  set  It  aside  and  appealing  from 
the  order  denying  the  motion,  and  even 
where  there  Is  a  right  of  appeal  from  a 
judgment  or  order  a  party  can  not  ordinarily 
take  an  appeal  from  a  subsequent  order 
denying  a  motion  to  vacate  the  Judgment 
or  order  complained  of;  but  this  is  a  mere 
rule  of  practice  established  by  the  supreme 
court  without  the  aid  of  any  statute. — Title 
Insurance  ft  T.  Co.  v.  California  Devel.  Co.. 
169  Cal.  484.  114  Pac  898. 

74,  Same  —  Same— Same— Same  Circam- 
stauces  which  will  anthorlxe  nn  appeal  from 
an  order  refusing  to  vacate  Jndgmeat  or 
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order  are  that  the  appellant  was  not  a 
partr'to  the  proceeding  .resultlnc  In  the 
original  Judgment  or  order  and  for  that 
reason  could  not  appeal  therefrom  or  that 
Buch  original  Judgment  or  order  was  made 
ex  purte  and  the  party  complaining  did  not 
have  notice  in  time  to  appeal  or  had  no  op- 
portunity to  make  a  bill  of  exceptions  or 
other  record  which  would  present  his  whole 
grounds  of  objection.  But  In  every  case 
where  this  course  has  been  allowed  the 
order  from  which  an  appeal  was  sought  to 
be  taken  was  without  the  class  of  orders 
made  directly  appealable  and  the  only 
theory  upon  which  the  court  could  enter- 
tain an  appeal  from  an  order  refusing  to 
vacate  where  such  order  Is  not  made  the 
subject  of  direct  appeal  would  be  that  the 
order  refusing  to  vacate  Is  Identical  with 
the  original  order. — -Title  Insurance  &  T. 
Co.  v.  California  DeveL  Co.,  1S9  Cal.  484,  114 
Pac.  838. 

ni.  Same— Sai»f  ■  Oi-ders  deKylas  mollaB 
tar  nciT  trial— Coum  true  lion  of  code  provl- 

■Ion. — The  amendment  of  1915  to  the  above 
section  operated  to  deprive  an  appellant 
of  a  separate  appeal  from  an  order  dt^nylng 
a  motion  for  a  new  trial,  but  the  amendment 
of  the  same  year  to  section  956,  ante,  oper- 
ated equally  to  make  such  an  order  review- 
able on  an  appeal  from  the  flnal  Judgment. 
—White  V.  Hendley,  3S  Cal.  App.  2ST.  169 
Pac.  710. 

See.  also,  pars.  XOO-211,  this  note. 

70.  Same— Saaw— Order  dknylav  atottOB 
tor  Bonmilt. — An  order  denying  a  motion  for 
a  nonsuit  •  Is  not  appealabla. — Z^eavens  v. 
PInkham  &  McKevItt,  164  CaU  142,  128  Pac. 
399,  400. 

See  par.  61,  this  note. 

T7.  Sane— Same — Order  ^trnjiMg  ino4lOB 
to  strike  oat  tcatlnoay. — ^A  ruling  made  In 
the  course  of  a  trial  refusing  to  strike  out 
certain  testimony  is  not  appealable. — Lea- 
vena  V.  Pinkham  *  HcKevltt.  164  Cal.  242, 
128  Pac.  899,  400. 

■78.  Same— Basse  Order  oa  demurrer. — 
An  appeal  does  not  lie  from  an  order  either 
sustaining  or  overruling  a  demurrer.  The 
action  of  the  court  upon  the  demurrer  can 
only  be  reviewed  upon  an  appeal  from  final 
Judgment  entered  in  an  action  or  special 
proceeding. — Hanke  v.  McLaughlin,  20  Cal. 
App.  204,  128  Pac.  772. 

79.  Order  sustaining  a  demurrer  is  not 
appealable,  but  may  be  reviewed  on  an  ap- 
peal from  the  Judgment. — Hadsall  v.  Case,  16 
Cal.  App.  542,  116  Pac.  830. 

80.  Same — Same — Order  settiag  aside  a 
default  is  not  appealable. — Rose  v.  Lelande. 
17  Cal.  App.  309.  119  Pac.  532. 

81. .  Same — Errors  of  law — Review  of. — 
While  the  sulflciency  of  the  evidence  can  not 
be  considered  on  an  appeal  from  the  Judg- 
ment taken  more  than  sixty  days  after 
entry,  yet  If  the  appeal  Is  taken  within  six 
months  errors  of  law  occurring  at  the  trial 
may  be  reviewed. — Union  Lumber  Co. 


Sunset  Road  Oil  Co..  17  Cal.  App.  460.  120 
Pac.  44. 

Aa  to  ralslag  objeetloa  for  flrst  time  oa 
appeal,  see,  ante  !  936,  note  par.  522. 

SZ.  Same — ^Review  of  anneleaey  of  evl- 
deace — Appeal  from  Jndgmeat  wltUa  slxtr 
days,  as  provided  In  section  939,  ante,  sub- 
division 8.  ante,  affects  the  right  of  the 
appellate  court  to  consider  and  review  the 
evidence. — See  Union  Lumber  Co.  v.  Sunset 
Road  Oil  Co.,  17  Cal.  App.  460,  462,  180 
Pac.  44. 

See  pars.  93  and  94,  this  note. 

8S.  Insuffleleney  of  the  evidence  Is  not 
reviewable  on  an  appeal  from  the  Judgment 
unless  such  appeal  Is  taken  within  sixty 
days  after  entry  thereof. — First  Natl.  Bank 
V.  TrogtUts.  14  Cal.  App.  178.  Ill  Pac.  402. 

84.  An  exception  to  the  decision  that  It 
Is  not  supported  by  the  evidence,  can  not  be 
reviewed  on  appeal  from  the  Judgment  un- 
less such  appeal  be  taken  within  sixty  days 
after  entry. — Cordano  v.  Ferrettl,  16  Cal. 
App.  674.  115  Pac.  657. 

85.  Appeal  not  taken  within  sixty  days 
after  rendition  of  Jucisment,  the  case  is  not 
before  the  appellate  court  on  the  sufficiency 
of  the  evidence,  but  upon  its  competency 
and  admissibility  alone.  —  Andrews  v. 
Wheeler,  10  Cal.  App.  614.  619.  103  Pac.  144. 

86.  Same— Same— Same — Judgment  ren- 
dered prior  to  amendment  of  IMT  is  con- 
trolled by  the  law  as  before  the  amendment 
and  the  evidence  could  be  reviewed  If  the 
appeal  was  taken  within  sixty  days  from 
the  rendition  of  the  Judgment,  although 
It  must  have  been  taken  fifty' days  subse- 
quent to  the  amendment. — Boin  v.  Spreckels 
Sugar  Co.,  16S  Cal.  C13.  616,  102  Pac.  987. 

87.  Same— Sam^— Appeal  from  Indsmeat 
taken  more  than  eixtr  day*  after  rendltloa 

of  the  Judgment,  the  suflUclency  of  the  evi- 
dence to  Justify  the  decision  is  not  review- 
able, such  review  being  expressly  forbidden 
by  this  section. — Layne  v,  Johnson,  19  Cal. 
App.  95,  97,  124  Pac.  880. 

See  pars.  93  and  94,  this  note. 

88.  Sufficiency  of  the  evidence  to  sup- 
port the  Judgment  can  not  be  reviewed  on 
appeal  therefrom  when  the  appeal  Is  taken 
more  than  sixty  days  after  rendition  of  the 
Judgment. — Hawley  v.  Harrington,  152  Cal. 
189.  92  Pac.  177:  Morcom  v.  Balersky,  16  Cal. 
App.  480,  117  Pac.  BOO;  Union  Lumber  Co.  v. 
Sunset  Road  Oil  Co.,  17  CaL  App.  460,  462, 
120  Pac.  44. 

89.  The  appeal  not  having  been  taken 
within  sixty  days  after  rendition  and  entry, 
the  exceptions  that  the  decision  la  not  sup- 
ported by  the  evidence  can  not  be  reviewed. 
— Crandall  V.  Parks,  1S8  Cal.  774.  98  Pac. 
1018. 

90.  Where  the  appeal  from  the  Judgment 
was  not  taken  until  some  five  months  after 
service  ot  notice  of  entry  thereof.  In  no 
event  can  the  sufficiency  of  the  evidence  to 
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justify  the  flndingB  be  considered. — National 
Bank  of  California  v.  Uulford,  17  Cal.  App. 
666.  120  Pac.  44e. 

91.  Same— Same— Appeal  nirfn  »ew  aad 
altcrnatlTC  method — Review  of  eTidenee. — 

Where  there  la  no  notice  of  entry  of  judg- 
ment, and  an  appeal  ia  taken  under  the  new 
and  alternative  method  within  six  months, 
the  appellant  is  entitled  to  have  a  review 
of  the  evidence  to  support  a  finding  with  the 
same  effect  as  though  the  appeal  had  been 
taken  under  the  old  method  within  sixty 
days.— Brown  v.  Coffee,  17  Cal.  App.  384,  121 
Pac.  309.  311. 

92.  Same— Same— Doty  of  vcapondent.— 
Where  the  respondent  objects  to  a  review  of 
the  evidence  on  the  ground  that  the  appeal 
was  not  taken  within  sixty  days  after  no- 
tice of  entry  of  judgment.  It  is  his  duty  to 
furnish  proof  of  service  of  such  notice  to 
that  court  which  would  have  prevented  the 
review  (on  rehearing).— Brown  v.  Coffee, 
17  Cal.  App.  886,  121  Pac.  309,  311. 

B8.  Same— Same— Jo*»»»*»<  diamlaaal 
«rl«hoat  tadlacs  of  fact.— A  Judgment  of 
dismissal,  without  findings,  and  without  an 
opportunity  to  the  appellant  to  prepare  the 
record  contemplated  and  required  by  sec- 
tions 648  and  649.  ante,  Is  not  "an  exception 
to  the  declalon  or  verdict,"  within  the  mean- 
ing of  section  939,  ante  and  the  evidence 
may  be  reviewed  although  the  appeal  may 
not  have  been  taken  within  sixty  days  after 
rendition.— Rickey  Land  A  C.  Co.v.  Qlader, 
163  Cal.  180,  94  Pac.  768.  See  Falkner  v. 
Hendy,  107  Cal.  62,  40  Pac.  21.  386. 

94  In  such  case  the  supreme  court  must 
have  the  power  to  review  the  judgment  of 
dismissal  upon  the  evidence  which  was  be- 
fore the  trial  court,  or  the  right  of  appeal 
becomes  a  vain  and  empty  thing,  and  the 
decision  granting  the  motion  to  d  smiss, 
which  motion,  under  the  statute,  is  ad- 
dressed  to  the  discretion  of  the  trial  court, 
can  never  be  corrected,  however  glaring  the 
abuse  of  such  discretion  may  be.— Rickey 
Land  ft  C.  Co.  v.  Glader.  158  Cal.  179,  180, 
94  Pac.  788. 

H.  Decree  denying  dlatHbuflon— Cooclo- 
sIveneM  of— Not  an  "oplnloa."— An  order 
which  has  been  In  force  for  many  years, 
reciting  that  various  previous  orders  ap- 
proving and  settling  accounts,  and  directing 
and  confirming  distribution  of  the  estate 
from  time  to  time,  had  become  final  and  con- 
clusive and  that  final  and  complete  distri- 
bution of  the  estate  had  been  made,  declar- 
ing that  no  decree  of  distribution  will  be 
made  other  than  one  confirming  the  distri- 
bution already  made,  la  not  a  mere  "opinion" 
but  is  an  order  "refusing  the  distribution" 
of  an  estate  upon  the  ground  that  the  es- 
tate has  already  been  fully  distributed,  and 
Is  an  appealable  order  under  the  provisions 
of  the  above  section;  such  order  not  having 
been  appealed  from  within  the  time  allowed 
by  law  becomes  final  and  conclusive  upon 
all  the  parties  In  interest. — Satate  of  Torba, 
176  Cal.  166.  167  Pac.  864. 


94.  Decree  aettllna  flnal  aceoant  and  that 
settling  annual  account  are  appealable. — 
Estate  of  Richmond,  9  Cal.  App.  402,  406,  «» 

Pac.  554. 

Ae  to  appeals  tm  pvehatc  matters,  see  pars. 

46-48,  this  note. 

As  to  order  aettllBg  aoeoaate.  aad  effect 
of  reveeatloa  of  letten.  see  par.  68,  this 
note. 

97.  Default  —  Default -J  ndKmcBt  entered 
fcy  Clerk  may  be  appealed  from.  Such  right 
of  appeal  Is  not  affected  by  fact  that  appel- 
lant might  also  move  trial  court  to  vacate 
it  and  set  It  aalde. — Jameson  v.  Stmond's 
S.  Co.,  144  Cal.  8,  4,  77  Pac.  662. 

98.  Same — Order  deaylng  motion  to  va- 
cate— Appeal. — An  order  denying  a  motion 
to  vacate  a  default,  is  not  an  appealable 
order  under  the  provisions  of  the  above  sec- 
tion.— Timmons  v.  Coonley,  89  Cal.  App,  35, 
197  Pac.  429. 

99.  Same — Order  of  default. — Order  of  de- 
fault entered  by  clerk  Is  not  appealable,  nor 
is  It  special  order  made  after  final  Judgment 
where  default  had  been  entered,  but  no  flnal 
judgment  had  been  entered  on  default  at 
time  notice  of  appeal  was  served. — Bauer's 
Law  ft  Collection  Co.  v.  SUndley,  8  Cal. 
App.  44,  84  Pac.  214. 

100.  Same  — Order  deayiB*  metioa  for 
Judgment  by  default,  and  for  removal  of 
guardian  as  prayed  In  defendant's  cross- 
complaint,  is  not  appealable. — ^Broadrlbb  v. 
Goddcell,  60  CaL  412;  Broadrlbb  v.  Tlbbetts. 
62  Cal.  614,  616. 

101.  Same— Ordec  denylnK  motion  to  act 
BMlde  default  Judgment  Is  appealable. — Hc- 
Cormlck     Belvln,  96  CaL  182,  188.  II  Pao.  10. 

102.  Order  denying  motion  to  set  asldv 
default  of  defendant  and  to  fix  time  for  her 
to  plead,  made  after  order  vacating  judg- 
ment had  been  granted.  Is  appealable,  order 
entering  her  default  ordinarily  not  being 
appealable  order, — Thompson  v.  Mtori,  138 
Cal.  227,  228,  60  Pac.  686. 

103.  Order  denying  motion  to-be  relieved 
from  default  In  not  serving  notice  of  inten- 
tion to  move  for  new  trial  within  statutory 
time  is  appealable. — Steen  v.  Santa  Clara 
V.  M.  &  L.  Co..  145  Cal.  664,  666,  79  Pac  171. 

As  to  appeal  from  llndluca  on  motloa  to 
•ct  aside  Jadsment  for  a«rpr|ae.  mistake,  or 
ezcuaablc  aeglcct.  see  note  68  Am.  Dec.  394. 

As  to  relief  from  order  entered  tferongli 
accident,  fnadverteneet  mnprlsc*  or  «cna- 
ahle  ucgleet,  see,  ante,  I  478  and  note. 

194.  Demurrer  -Judgment  ou  In  favor  of 
sureties  In  action  against  justice  of  peace 
and  sureties  on  his  official  bond  Is  not  final 
judgment  so  as  to  he  appealable,  where  ac- 
tion Is  still  pending  against  the  justice. — 
Nolan  V.  Smith,  137  Cal.  360,  301,  70  Pac. 
166. 

lOS.  Same — Order  overrulluK  demurrer  Is 

not  appealable. — Foster  Bowles,  188  CaL 
449,  451,  71  Pac.  496. 
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-  '  IM.  Demsncr  to  amcHdcd  eomplato^— 
Sutalacd  wttkont  leave  to  amead — AbBenee 
of  Jndsment, — In  a  case  In  which  there  was 
served  and  filed  a  third  amended  complaint, 
to  which  a  general  demurrer  was  inter- 
posed and  sustained  without  leave  to  amend, 
but  tio  Judgment  was  given,  made  or  en- 
tered, the  order  fluatalnlng  the  demurrer  Is 
not  an  appealable  order  under  the  provl- 
alons  of  the  above  section  as  amended  In 
1917. — Faciflo  Seaside  Home  for  Children  v. 
Newbert  Protection,  —  Cal.  App.  — ,  193  Pac. 
169. 

197.  Dlaebarse  of  exeeator  o>  admlniitra- 
toi>— notion  to  vacate— H  inn  tee  ot  court. — 

An  appeal  under  the  provisions  of  subdi- 
vision 3  of  the  above  section  from  an  order 
refuaing  to  vacate  an  order  discharging  an 
executrix  where,  after  an  order  diaebarging 
the  admtnletratrlx  had  been  granted  certain 
persona  who  had  unsuccessfully  claimed 
heirship  in  the  estate  served  notice  of  a 
motion  to  vacate  and  set  aside  the  decree 
of  discharge,  on  the  ground  "that  the  ad- 
ministratrix was  not  as  yet  entitled  to  her 
discharge  and  that  the  condition  of  the 
estate  was  such  that  It  required  an  admln- 
ietratrix,"  and  stating  in  the  notice  that 
such  motion  to  be  made,  upon  the  "minutes 
of  the  court,"  where  the  "minutes  of  the 
court"  were  entirely  wanting  In  any  facts 
from  which  the  court  could  derive  authority 
to  set  aside  the  decree  of  discharge  on  the 
ground  stated  in  the  notice  of  motion,  the 
appeal  wtll  be  dismissed. — Nason  v.  Supe- 
rior Court,  39  Cal.  App.  US,  179  Pac.  454. 

108.  Dlamlaeal  of  actios— Order  dlamlNa- 
lag  aetloa  for  failure  to  return  summons 
within  three  years,  entered  In  minutes  of 
court.  Is  final  Judgment  for  purposes  of  ap- 
peal.—Facifio  Pav.  Co.  T.  Vlsellch.  141  Cal. 
4.  7.  74  Pac  S62. 

lot.  Same— As  to  part  of  defeadanta. — 

Order  dTsmtasing  cause  as  to  part  of  defend- 
ants is  not  appealable. — Oates  v.  Walker, 
3fi  Cal.  2S9.  290. 

110.  Same — Order  refusing  to  dismiss  ae- 
Hoa  for  want  of  proaeentlon  Is  not  appeal- 
able.— Garth walte  v.  Bank  of  Tulare,  134 
Cal.  237,  243,  66  Pac  826. 

111.  Some— Order  rcfaalng  to  vacate  or- 
der Jiettlng  asMc  order  of  dlsmiiisal  as  to 
part  of  defendants  Is  not  appealable  order. 
— Gates  V.  Walker,  36  Cal.  289,  290. 

112.  Same— Order  settlas  aside  order  of 
diamlsaal  as  to  jwrt  of  defendants  Is  not  an 
appealable  order. — Gates  v.  Walker,  SS  Cal. 
289,  290. 

lU:  Dtaailssal  of  appeal — Order  appealed 
from  aad  plcadlasa  may  be  eaaaldered  on 

motion  to  dismiss  appeal  on  ground  that 
order  Is  not  appealable. — Grey  Brennan, 
147  Cal.  86S,  81  Pac.  1014. 

114.  Dissolution— Order  refasing  to  dis- 
solve Injunction  is  appealable. — Neumann  v. 
Moretti.  145  Cal.  31,  82,  79  Pac.  612. 

IIB.  Order  refusing  to  dissolve  Injunction 
was  not  appealable  order  under  Practice 
A0t.-^lender  T.  Fritts,  24  Cal.  447,  448. 


110.  Divorce  —  AHaraayk— Ordw  directing 
payment  of  alimony  made  pendente  lite  Is 
appealable. — Sharon  v.  Sharon,  67  Cal.  185, 
215,  7  Pac.  456,  636.  8  Pac.  709. 

117,  Order  directing  a  defendant  In  di- 
vorce proceedings  to  pay  alimony  or  counsel 
fees  and  costs  to  contest  motion  for  new 
trial  is  appealable  order  as  special  order 
made  after  final  Judgment  in  equitable  pro- 
ceeding. Jurisdiction  of  supreme  court  is 
not  dependent  on  amount  Involved. — Harron 
T.  Harron.  128  Cal.  EOS,  610,  66  Pac.  334. 

lis.  Same— ffaaofr— Sale  by  receiver. — Or- 
der made  after  Judgment,  directing  receiver 
of  property  of  husband  to  sell  it  for  purpose 
of  satisfying  Judgment  for  alimony,  is  ap- 
pealable— it  being  special  order  made  after 
final  Judgment,  and  hence  can  not  be  re- 
viewed by  certiorari. — White  v.  Superior 
Court,  110  Cal.  64,  57,  42  Pac.  471. 

110.  Same  —  Decree  of  saperior  conrt 
granting  divorce  is  appealable. — Sharon  v. 
Sharon,  67  Cal.  ISfi,  21G.  7  Pac.  456.  686,  8 
Pac.  709. 

120.  Saaae  — Vacated  Jadgment. — Appeal 
by  defendant  from  Judgment  against  her 
In  divorce  proceedings  will  be  dismissed 
where  prior  to  such  appeal  lower  court  on 
her  application  made  order  vacating  or  set- 
ting aside  such  Judgment. — Storke  v.  Storke, 
111  Cal.  614,  616,  44  Pac.  178. 

121.  Eminent  domain— Final  Jadgmeat  In 

condemnation  proceedings  Is  appealable  It 

being  special  proceeding. — Sacramento  P.  A 
N.  R.  Co.  V.  Harlan,  24  Cal.  334,  337. 

132.  Same — Order  of  llnal  coademnatlon 

in  proceedings  to  condemn  land  for  public 
street,  reciting  that  amount  of  damages 
awarded  had  been  deposited  In  court.  Is 
order  made  after  final  judgment,  and  there- 
fore appealable. — City  of  Alameda  v.  Cohan, 
133  Cal.  5,  66  Pac.  127. 

128.  Final  order  of  condemnation  made 
after  Judgment  of  condemnation,  on  affidavit 
showing  that  amount  of  damages  had  been 
paid,  la  special  order  made  after  final  Judg- 
ment, and  appealable. — City  of  Los  Angeles 
v.  Pomeroy,  132  Cal.  340,  341.  64  Pac.  477. 
See  California  S.  R.  Co.  v.  Southern  Paclfle 
R.  Co.,  67  Cal.  69,  68,  7  Pac.  123. 

124.  Estate  of  decedent  —  Rejection  ot 
claim. — In  a  case  in  which  the  personal  rep- 
resentative of  a  decedent  rejects  a  claim, 
the  remedy  by  which  the  claimant  la  by 
petition  to  the  probate  court  for  an  order 
directing  the  administrator  to  pay  the  claim; 
should  the  court  refuse  to  make  such  an 
order,  such  refusal  is  an  appealable  order 
under  the  provisions  of  subdivision  8  of  the 
above  section, — Bennlng  v.  Bnperlor  Conrt, 
34  Cal.  App.  296,  167  Pac.  291. 

125.  Ezecntion  —  Lnbor  claims. —  Appeal 
from  Judgment  In  action  to  enforce  disputed 
claims  of  employees  of  execution -debtor  for 
wages,  brought  originally  in  Justices'  court, 
and  taken  by  appeal  to  superior  court,  does 
not  lie  to  supreme  court  under  the  llrst 
clause  of  this  section. — Edsall  v.  Short,  122 
Cal.  638,  634,  56  Pac.  887. 


Digitized  by 


•  MS 


APPEAL  TO  8VPREHB  OOVRT— WHEN  HAY  BE  TAKEN. 


[Pt.II. 


129.  Same — Order  refnsiiiK  to  ^umIi  exe- 
cution l8  an  appealable  order,  betn^  special 
order  made  after  Judgment.  —  Oilman  v. 
Contra  CoaU  Co.,  8  Cal.  62.  67,  68  Am.  Dec. 
290. 

1X7.    Ex  parte  order— Retnaal  to  Tocate. 

—Where  order  is  granted  ex  parte,  appeal 
lies  from  order  denying  application  to  va- 
cate or  restrain  enforcement  of  such  ex 
parte  order,  since  In  such  case  order  refus- 
ing to  vacate  order  Is  first  order  from  which 
applicant  can  appeal.— Pig naz  v.  Burnett, 

119  Cal.  157,  163,  51  Pac.  48. 

128.  Refusal  to  vacate  order  granting 
writ  of  assistance  Is  appealable  where  such 
writ  was  granted  ex  parte  without  notice 
to  owner  of  mortgaged  premises  who  de- 
sired to  redeem  from  foreclosure  sale,  since 
In  such  case  he  had  no  opportunity  to  ap- 
peal from  order  granting  writ.- Pignaz  v. 
Burnett,  119  Cal.  167,  161,  61  Pac.  48. 

IZB.  PlndlBga — Order  denylnc  motloa  for 
eatry  of  different  Judgment  on  findings  is 
appealable — it  being  special  order  made 
after  final  Judgment.— Rahmel  v.  LelindorfT. 
142  Cal.  681,  682,  100  Am.  St.  Rep.  154,  76 
Pac.  669. 

180.  Gnardlnnstalp  —  Appolntmf  nt. — Order 
appointing  guardian  of  minor  is  appealable 
order. — In  matter  Get  Young.  90  Cal.  77,  78, 
27  Pac.  168:  Ex  parte  Miller,  109  Cal.  643, 
646,  42  Pac.  428. 

181.  Same  —  Same  —  Incompetent.  —  Pro- 
vision that  appeal  may  be  taken  from  judg- 
ment or  order  granting  or  refusing  to  grant 
letters  of  guardianship,  authorizes  appeal 
from  order  appointing  guardian  after  an 
adjudication  of  Incompetency — such  adjudi- 
cation being  but  preliminary  steps  to  ap- 
pointment of  guardian. — In  matter  of  Mose, 

120  Cal.  696,  «97,  6S  Pac.  857. 

ItZ.  aaoM— Same— >Iifonrcoldcnt  Mister  of 
laeompetent— Not  party  aggrieved,  within 
the  meaning  of  the  provision,  where  her 
petition  for  guardianship  denied,  because 
none  of  her  rights  are  infringed;  she  hav- 
ing no  right  to  control  the  custody  con- 
duct of  an  alleged  incompetent,  nor  any 
right  to  support  from,  and  being  under  no 
legal  duty  to  care  for  blm,  and  no  legal 
right  in  or  to  his  property. — Carpenter  v. 
Sanborn,  146  Wis.  678,  26  L.  R.  A.  (N.  S.) 
166.  128  N.  W.  144. 

As  to  wto  im  a  «p«nM»a  ■ncrlcred'*  witliln 
a  statntc  allowing  an  appcnl  by  >neh  a  per- 
■on  In  a  proceeding*  for  the  appointment 
of  a  gnnrdlan  tor  an  Incompetent*  see  note 
26  L.  R.  A.  (N.  S.)  155. 

13.1.  Some — "Ad  litem"  guardian,  not  In- 
elnded. — Provision  authorizing  appeal  from 
judgment  or  order  revoking  letters  of  guar- 
dianship refers  to  guardianship  of  estate 
of  minor,  or  to  Insane  or  Incompetent  per- 
son, for  which  provision  Is  made  In  chapter 
14,  title  11,  of  this  code,  and  does  not  in- 
clude order  appointing  guardian  ad  litem 
to  represent  li^ant  or  Incompetent  person, 
and   hence   order   removing  guardian  ad 


litem  Is  not  appealable. — Estate  of  Hathk- 
way.  111  Cal.  270,  271,  48  Pac.  764. 

134.  Same  —  Aggrieved  party  —  Incompe- 
tent, in  proceedings  for  appointment  of 
guardian,  on  ground  of  his  Incompeiency.  Is 
aggrieved  party  and  entitled  to  appeal  from 
decision  appointing  guardian. — In  matter  of 
Moss.  120  Cal.  696,  698,  68  Pac.  857. 

136.  Same — Order  for  payment  of  money. 

— Order  directing  one  who  has  been  ap- 
pointed guardian  for  estate  of  minors,  but 
who  has  never  qualified  by  giving  bond,  to 
pay  money  for  maintenance  of  minors,  is 
appealable. — Murphy  v,  Superior  Court,  84 
Cal.  592,  598,  24  Pac.  310. 

1S6.  Same— Restoration  to  capacity. — Or- 
der dismissing  petition  for  restoration  to 
legal  capacity  of  one  who  had  been  ad- 
judged insane  by  superior  court  of  another 
county,  is  appealable,  and  hence  mandamus 
will  not  lie  to  compel  court  to  consider  such 
application. — Aldrlch  v.  Superior  Court,  136 
Cal,  12.  14,  66  Pac.  846. 

13T.  Same — Revocation  of  lettera — Order 
refusing  to  revoke  order  granting  letters  of 
guardianship  of  minor  Is  not  appealable.- — 
In  matter  Oet  Young.  90  Cal.  77,  78,  27  Pac. 

158. 

138.  Inferior  courts— Practice  of  first  ap- 
penlloB  from  Juiitieeii'  court  to  anperior 
court.  In  case  In  which  supreme  court  has 
appellate  jurisdiction,  construed  proper 
practice. — Sdsall  v.  Short,  122  Cal.  683,  634, 
66  Pac.  887. 

180.  Same--  Judgmeat  of  snperlor  conrt 
oa  appeal  from  justice  of  peace  Is  not  ap- 
pealable to  supreme  court. — Pool  v.  Supe- 
rior Court,  2  Cal.  App.  638,  84  Pac.  63. 

140.  Inhcrltance-ta^— Writ  of  proLlbltion 
to  prevent  order  direeting  payment  out  of 

the  estate  on  the  ground  that  the  statute 
under  which  the  court  is  proceeAng  has 
been  repealed,  will  not  Issue,  for  the  reason 
that  If  such  order  were  made  It  wnuld  be 
reviewable  under  subdivision  3  of  above 
section. — Cross  v.  Superior  Court,  2  CaL 
App,  342,  S3  Pac.  815. 

141.  Ittjnnclioaii  (snbdlvlslon  2) — Am  to 
generally. — In  an  action  brought  by  a  mi- 
nority stockholder  of  a  corporation  which 
had  forfeited  Its  charter  for  failure  to  pay 
its  license  tax.  to  enjoin  the  directors  from 
carrying  on  the  business  of  the  corporMlon, 
and  to  compel  them,  as  trustees,  to  wind  up 
its  affairs,  and  pay  its  debts  and  distribute 
its  assets  among  the  stockholders,  inter- 
locutory orders  made  directing  a  sale  of 
the  property  and  distribution  of  the  pro- 
ceeds, are  appealable. — ^Rossl  v.  Calre,  174 
Cal.  74.  161  Pac.  1161. 

142.  There  Is  no  distinction  made  be- 
tween temporary  and  permanent  Injunc- 
tions, and  a  restraining  order  or  temporary 
Injunction  is  within  the  meaning  of  this 
section  and  Is  appealable. — Laam  v.  Mc- 
Laren, 28  Cal.  App.  632,  168  Pac.  985. 

143.  An  order  granting  a  temporary  re- 
straining order  and  an  order  to  show  cause 
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why  an  Injunction  shoiilcl  not  be  granted  la 
Ati  appealable  order,  aa  auch  order  In  its 
effect  la  an  injunction  and  the  statute  gives 
an  appeal  from  an  order  "Rrantlng  or  refus* 
Ing  to  ffrant  an  Injunction." — L.aam  t,  Mc- 
Laren, 28  Cal.  App.  68,  632,  151  Pac.  290. 
IfiS  Pao.  886. 

144.  Sane— Aa  to  order  Krantlnc  belnr 
■ppealablc,  and  hence  supreme  court  will 
not  annul  Injunction  on  writ  of  review. — 
Golden  Gate  C.  H.  M.  Co.  v.  Superior  Court, 
6S  Cal.  187,  189,  S  Pac.  628. 

145.  Same — 8aMo~Bx  part*  order. — Or- 
der granting  injunction  ex  i>arte  Is  appeal- 
able.— Sullivan  V.  Trlunfo  O.  A  8.  M.  Co.,  S3 
Cal,  386,  392. 

144.  Same— Bank — lajnetlon  asalnat  In  ' 
proceed InKM  by  bank  commiiiaioners.  made 

as  part  of  judgment  in  such  action,  declar- 
ing that  affairs  of  corporation  shall  be 
closed,  etc..  Is  final  judgment,  and  hence 
appealable  so  that  lower  court  has  no  power 
to  modify  such  judgment  after  time  for 
appeal  has  expired. — People  v.  Bank  of 
Mendocino  Co..  133  Cal.  107,  108.  65  Pac.  124. 

147.  Same —  Declaratory  order  thai  In- 
Janctlon  1m  no  longrer  In  force  la  not  appeal- 
able order  where  it  appears  from  face  of 
writing  that  judge  did  not  Intend  that  In- 
junction should  be  dissolved  by  reason  of 
this  order. — Devlin  V.  Rydberg.  132  Cal.  324, 
325.  64  Pac.  396. 

148.  Same  —  Flnnlity  of  Jadcment. — Fact 
that  injunction  restrained  defendants  from 
doing  business  until  further  order  of  court 
did  not  affect  finality  of  Judgment,  so  as  to 
render  It  not  appealable. — People  ex  rel. 
Bank  Commissioners  v.  Bank  of  Mendocino, 
133  Cal.  107,  65  Pac.  124. 

149.  Same  —  Preliminary — Order  ntrlklng 
oat  mandatory  portion  of  preliminary  in- 
junction is  appealable. — Wolf  v.  Board  of 
Supervisors,  143  Cal.  333,  331,  76  Pac.  1108. 

150.  Snme  — Retnsal  of  application  tor 
order  to  abow  ennae  why  Injunction  should 
not  Issue  Is  not  appealable.  It  not  being 
order  refusing  to  grant  injunction. — Grant 
V.  Johnston,  45  Cal.  243,  245. 

151.  Same— Sale— Order  made  after  Judg- 
ment reatralning  sale  of  property  pending 
appeal  Is  appealable  either  as  special  order 
made  after  final  judgment  or  as  order  grant- 
ing Injunction. — Stoddard  v.  Superior  Court, 
108  Cal.  303.  305,  41  Pac  278. 

152.  Insolveney— IMacharKe  of  debtor  in 

bankruptcy  proceeding  is  appealable. — Fisk 
V.  His  Creditors,  12  Cal.  281. 

1SS.    Same  —  BomeNtead  —  Order  setting 

naide  In  Insolvency  proceedings,  and  set- 
ting apart  personal  property  aa  exempt.  Is 
appealable. — Noble  v.  Superior  Court,  109 
Cal.  523,  526,  42  Pac.  155. 

1B4.  Snmc^— Settlement  of  ncconnta. — Or- 
der setting  aside  order  settling  account  of 
referee  In  proceeding  agalnat  insolvent 
debtor  la  not  special  order  made  after  final 
Judgment  within  meaning  of  this  section. 


and  is  not  appealable. — Btchebarne  v.  Roed- 
Ing,  89  Cal.  517,  521,  26  Pac.  1079. 

150.  Same — Same — Order  acttlns  aside. — 

Order  aettling  account  of  assignee  of  insol- 
vent Is  not  final  judgment  within  meaning 
of  this  aection,  and  hence  order  setting 
aside  such  order  is  not  special  order  made 
after  final  Judgment. — Etchebarne  v.  Roed- 
ing.  89  Cal.  517,  521,  26  Pac.  1079. 

15fl.  Interlocntory  decree  —  Por  aale  In 
partition,  and   conllrmatiun    thereof.  —  One 

who  is  adjudged  a  tenant  In  common,  and 
who  is  in  possession  of  the  premisea  has  the 
right  to  oppose  the  confirmation  of  the  sale, 
and  have  It  vacated,  if  not  made  In  con- 
formity with  the  law.  and  also  the  corre- 
sponding right  to  prosecute  an  appeal  from 
the  order  of  conflrmaiton.— Gordan  v.  Gra- 
ham. 153  Cal.  298,  95  Pac.  145. 
See  pars.  64  and  72,  this  note. 

1ST.  Interlocutory  Judgment- In  action 
to  enforce  Iruat.  establishing  truat  and  di- 
recting accounting,  is  not  appealable — ap- 
peals from  Interlocutory  Judgments  being 
limited  to  those  In  actions  for  partition  of 
real  property. — Duff  v.  Duff,  71  Cal.  613,  518, 
12  Pao.  670. 

168.  Interlocutory  order  determining  that 
defendant  held  certain  property  In  trust, 
and  orderltig  account  In  action  to  establish 
resulting  truat  for  defendant.  Is  not  ap- 
pealable order,  and  appeal  therefrom  must 
be  dismissed. — Grey  v.  Brennan.  147  Cal, 
366.  81  Pac.  1014. 

IBO.  Interloentory  order  —  snbjectlns 
trnat-ffnnd  to  payment  of  claim,  is  not  ap- 
pealable under  provision  that  appeal  may 
be  bad  from  interlocutory  order  or  decree 
for  accounting  in  action  to  redeem  real  or 
personal  property  from  mortgage  or  other 
lien. — Orey  v.  Brennan,  147  Cal.  366.  81  Pac. 
1014. 

laO.  Same— In  easca  otbcr  than  partltiont 

Is  not  appealable,  but  will  be  reviewed  on 
appeal  from  final  judgment. — Watson  v. 
Sutro,  77  Cal.  609,  611,  20  Pac.  88.  See 
Thompson  v.  White.  63  Cal,  605. 

161.  Interpleader — Order  amendlnfr  order 
dlsmlaalnK  complaint  In  Interpleader  by 
limiting  such  dismissal  to  defendants  who 
demurred  to  auch  complaint  is  appealable. — 
Kaufman  v.  Superior  Court,  108  Cal.  446.  450, 
41  Pac.  476.  See  Livermore  v.  Campbell.  52 
Cal.  76. 

163,  Intervention—  Inlerloentory  decree 
finding  that  plaintiffs  In  intervention  In  ac- 
tion to  have  distributee  of  an  estate  de- 
clared trustee,  holding  that  such  Interveners 
were  not  entitled  to  any  relief,  la  appeal- 
able.— Lorenz  v.  Jacobs,  63  Cal.  24. 

163.  Jndgmcnt — Appeal  Ilea  from  inds- 
mcnt  entered  by  trini  court  In  conformity 
with  dlrertlnnn  of  appellate  court. — Randall 
V.  Duff.  107  Cal.  33,  36,  40  Pac.  20;  Tuffree  v. 
Stearns  R.  Co.,  124  Cal.  306.  310,  57  Pac.  69; 
Lambert  v.  Bates.  148  Cal.  146.  82  Pac.  767. 

164.  Snme —  Correction  —  Order  denytni; 
motion  to  correct  judgment,  or  tiling  mark 
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thereon,  Ib  appealable,  where  ..appeal  on 
judgment-roll  would  not  present  facts  on 
which  motion  was  baaed.— Tuffree  v.  Steams 
RancHoa  Co.  6  CaL  Unrep.  1S4,  61  Pae.  8S6. 

166.  Same  ~-  Coata  —  Fee  of  coardlan  ad 
lllem — Order  addias  to  Jndvment  provision 
requiriner  plaintiff  to  pay  Kuardtan  ad  litem 
of  minor  defendant  sum  of  two  hundred 
dollars  for  his  services  Is  not  appealable 
as  special  order  made  after  Judgment,  It 
being  merely  for  costs  or  expenses  taxable 
against  defendant.  Not  amounting  to  three 
hundred  dollars,  It  was  therefore  insuffl- 
cien  t  to  confer  jurisdiction  on  supreme 
court, — Aronson  T.  Levlson,  148  Cal.  S64, 
8S  Pac.  IS4. 

IM.  Save— Hetloa  to  Taeate  or  act  aside 
—Order  rctaslBs  to  set  aside  and  vacate 
Judgment  Is  appealable.  It  being  special 
order  made  after  final  Judgment. — McCourt- 
ney  v.  Fortune,  42  Cal.  387,  390;  Hlbernla 
Sav.  &  L.  See.  v.  Cochran,  6  Cal.  Unrep.  821, 
66  Pac.  732. 

167.  Order  refusing  to  set  aside  Judg- 
ment on  ground  that  findings  had  not  been 
waived,  and  there  ware  no  findings  to  sup- 
port it,  la  not  appealable  order. — Oregory  v. 
Gcegory,  S  Cal.  Unrep.  8S6,  S8  Pac.  531. 

168.  Order  refusing  to  set  aside  Judgment 
Is  appealable  where  appeal  on  Judgment- 
roll  would  not  present  all  facts'  on  which 
motion  Is  based;  this  Is  exception  to  or- 
dinary rule  that  no  appeal  lies  from  order 
refusing  to  set  aside  former  ruling  on  same 
facts. — De  Ia  Hontanya  De  La  Hontanya, 
118  Cal.  101,  118,  68  Am.  St.  Rep.  1S6,  82 
L.  R.  A.  88,  44  PliC  846. 

168.  Order  refusing  to  vacate  Judgment 
Is  not  appealable  where  appeal  does  not 
present  any  facts  other  than  those  which 
are  presented  on  appeal  from  Judgment 
Itself.— Kent  v.  Williams.  148  Cal.  3,  79  Pac. 
627. 

170.  Order  refusing  to  set  aside  Judgment 
and  enter  different  Judgments  or  findings  Is 
not  appealable. — Birch  v.  Cooper,  136  Cal. 
836,  637,  69  Pac.  420. 

171.  Order  refusing  to  set  aside  Judgment 
on  ground  that  no  findings  or  conclusions  of 
law  were  filed,  and  that  there  was  no  waiver 
thereof,  Is  not  appealable,  where  such 
ground  existed  before  Judgment  was  en- 
tered, and  would  have  been  reviewable  on 
appeal  from  Judgment. — Mantel  V.  Mantel, 
135  Cal.  315,  67  Pac.  768. 

1T2,  Same  —  New  trial  granted  —  Appeal 
pending. — Appeal  from  Judgment  will  not  be 
dismissed  because  new  trial  has  been 
granted  where  order  granting  such  new 
trial  has  been  appealed  from. — Pierce  v. 
Blrkholm,  110  Cal.  669,  671.  43  Pac.  206. 

173.  Jnrladletlonal  amoont  —  Special  or. 
den  made  after  anal  Jndgmeat  are  appeal- 
able, though  they  Involve  no  question  of 
money  value. — Southern  CaL  R.  Co.  v.  Su- 
perior Court,  127  Cal.  417,  428,  69  Pac  789. 

174.  jMvenlle  court  procecdiii|c»--Appcal 
fraai — UBiltatloK  of  right  of^The  right  of 
appeal,  under  subdivision  1  of  the  above 


section,  from  orders  made  In  proceedings 
In  a  Juvenile  court  are  restricted  to  the 
cases  enumerated  In  section  88  of  the  Juve- 
nile Court  Act  which  provides  that  "Every 
Judgment  or  decree  of  a  Juvenile  court  as- 
suming Jurisdiction  and  declaring  any  per- 
son to  be  a  ward  of  the  Juvenile  court  or  a 
person  free  from  the  custody  and  control 
of  hia  parents  may  be  appealed  from  in  the 
same  manner  as  any  flnal  Judgment,  and 
any  subsequent  order  may  be  appealed  from 
as  from  any  other  Judgment."  Applying 
the  maxim,  expresslo  unlus  eat  exeluslo  al- 
terlus,  it  follows  that  the  legislature  did 
not  intend  thereby  to  provide  for  appeals 
from  Judgments  or  orders  within  the  scope 
of  that  act  other  than  those  speciflcally 
enumerated. — Moch  v.  Superior  Court,  89 
Cal.  App.  471,  179  Pac.  440,  applying  the 
doctrine  in  Peralta  v.  Castro,  16  Cal.  611; 
Frandzen  v.  County  of  San  Diego,  101  Cal. 
317.  321,  SB  Pac.  879. 

176.  HodlfleatloH  of  JadgiaeHt  —  Order 
that  Jadgmeat  catered  be  redaeed  amount 
of  defendant's  cost  bill  is  appealable — ^It 
being  special  order  made  after  flnal  Judg- 
ment In  direct  terms  modifying  Judgment 
previously  given,  though  coat  bill  is  re- 
ferred to  as  basis  of  action. — Elledge  v.  Su- 
perior Court.  181  Cal.  879,  88  Pao.  860. 

17d»   Same  —  Aa    directed    by  appcllato 

court. — Order  modifying  Judgment  as  di- 
rected by  supreme  court,  and  Judgment  as 
amended,  are  appealable. — Randall  v.  Duff. 
104  Cal.  126.  127,  48  Am.  St  Rep.  79,  87  Pac. 
803. 

ITT.  Handanaa  —  Jadgmeat  of  aaperlor 
conrt  granting  or  denying  application  for 

writ  of  mandamus  is  appealable. — Palache 
v.  Hunt,  64  Cal.  473.  476,  2  Pao.  246. 

178.  Judgment  of  superior  court  denying 
writ  of  mandate  Is  appealable, — Knowles  v. 
Thompson,  138  Cal.  846,  848.  66  Pac  468. 
See  Palache  v.  Hunt,  64  Cal.  478.  474,  8  Pac. 
246;  People  v.  Perry,  79  Cal.  109,  81  Pae. 
423:  Helnlen  v.  Phillips,  88  Cal.  667,  669, 
28  Pac.  866. 

179.  Hoot  qae*ttoB — Appeal  front  iadg- 
ment  which  raises  merely  moot  question, 
will  not  be  considered. — Bradley  v.  Voor- 
sanger,  143  Cal.  314,  816,  76  Pac.  1081. 

Aa  to  appeal  raiaing  academic  qacatioB 
only,  see.  ante.  It  68,  936  and  notes. 

180.  New-trial  order. — Where  new  trial 
is  authorized,  order  granting  or  refusing 
new  trial  Is  appealable. — People  v.  Oak- 
land, 123  Cal.  146,  66  Pac.  772. 

Am  to  orders  denying  new  trlala  alace 
aaiendmeat  of  UIB,  see  pars.  800-211,  this 
note. 

181.  Saaie  —  Affidavits  Order  strilcias 
oat. — Order  striking  amended  affidavit  on 
motion  for  new  trial  from  flies  Is  not  ap- 
pealable.—Melde  V.  Reynolds,  180  Cal.  834. 
888,  68  Pac.  491. 

188.  Order  striking  competent  affidavits 
used  on  motion  for  new  trial  on  ground  of 
Irregularity  Is  special  order  made  after 
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flnal  Judsment.  and  hence  appealable  under 
tbli  section. — Oajr  t.  Torrance,  146  Cal.  144, 
147,  78  Pac.  640. 

183.  Order  striking  affidavits  filed  on 
hearlns  of  motion  for  new  trial  ts  not  ap- 
pealable.— Uelde  r.  Reynolds,  ISO  Cal.  234, 
2S7,  62  Pac.  491. 

184.  9ain^— Dhiiiilnal  ot  Biatlon. — Order 
dismissing  motion  (or  new  trial  for  want 
of  prosecution,  anM>nnts  to  denial  of  it, 
and  hence  is  appealable. — ^Voll  v.  Hollls,  60 
Cal.  669,  672. 

186.  Order  refusing  to  dismiss  motion  for 
new  trial  la  not  appealable,  since  it  does 
not  finally  dispose  of  motion. — Qriess  v. 
State  Inv.  &  Ins.  Co.,  9S  CaL  411,  41S,  18 
Pac.  1041. 

ISC  Smmr  IMroree  Order  dnybkv  Mo- 
tion for  Mcw  trial  la  acUon  for  divorce,  in 
case  where  no  answer  was  filed.  Is  not  ap- 
pealable, motion  for  new  trial  not  being 
authorised  In  such  action. — Foley  v.  Foley, 
120  Cal.  88.  86,  66  Am.  St.  Rep.  147,  68  Poe. 
122. 

As  to  divorce,  see,  also,  pars.  116-120.  this 

note. 

187.  Same— Of  motion   not  authorised^— 

Appeal  authorized  from  order  denying  new 
trial  is  limited  to  those  cases  in  which  new 
trial  la  authorized,  and  hence  order  deny- 
ing new  trial  of  motion  will  be  dismissed. 
—Harper  v.  Hildreth,  99  Cal.  265,  270.  33 
Pac.  1108. 

188.  Same  —  Settlement  of  statement  on 

motion  for  new  trial  does  not  constttnte 
special  order  made  after  Judgment,  and 
hence  Is  not  appealable. — Henry  v.  Mer- 
guire,  106  Cal.  142,  146,  89  Pac.  699,  dlstln- 
guishlng  Stoneslfer  v.  Kilburn,  94  Cal.  38, 
29  Pac.  332,  which  held  that  order  refus- 
ing to  settle  bill  -of  exceptions  was  ap- 
pealable. 

189.  Same— Same— Order  denrlnc  motion 
to  settle  atntement  on  motion  for  new  trial 
is  appealable  as  special  order  made  after 
tlnal  Judgment — Clark  v.  Crane,  67  Cal.  629, 

634. 

IM.  Snu^— Some— Order  strlkluir  «tRte- 
ment  from  flies  is  appealable  as  special  or- 
der made  after  judgment. — Symons  v.  Bun- 
nell, 101  Cal.  228,  86  Pao.  770. 

191.  Order  striking  statement  on  motion 
for  new  trial  from  flies  is  appealable  order 
— being  special  order  made  after  flnal  Judg- 
menL — Calderwood  t.  Peyser,  48  Cal.  110, 
113,  119,  overruling  Qulvey  v.  Gambert,  32 
Cal.  304;  LefBngwell  v.  Oriffln?.  29  Cal.  192, 
193;  Ketchum  v.  Crippen,  31  Cal.  366,  and 
following  Kimball  v.  Semple,  31  Cal.  657; 
Morris  v.  De  Cells,  41  Cal.  S31;  Dooly  v. 
Norton,  41  Cal.  489. 

182>  Same  —  Same  —  Order  refnaing  to 
atrike  ont  statement  on  motion  for  new 
trial  Is  not  special  order  made  after  Judg- 
ment; but  interlocutory  order  In  proceed- 
ings to  obtain  new  trial,  and  is  In  different 
line  of  proceeding  in  which  order  granting 
C  C.  P.— 148  a 


or  refusing  new  trial  Is  flnal  and  equitable 
order,  hence  it  is  not  appealable  order.— 
Ketchum  v.  Crippen,  31  Cal.  366,  867.  Sea 
De  Barry  v.  Lambert.  10  Cal.  608;  Leffing- 
wall  V.  Orlffing,  89  Cal.  192,  198. 

US.  Bal^  Samo  Order  refaalagr  to  va- 
cate order  striking  statement  on  motion  for 
new  trial  from  flies  Is  not  appealable. — 
Symons  T.  Bunnell,  101  Cal.  823,  86  Pac. 
770. 

IM.  Same  —  Transcript.  —  Where  tran- 
script was  certified  by  parties  to  motion  for 
new  trial  in  court  below,  it  was  sufncient 
where  motion  waa  denied. — Watson  v.  Sutro, 
77  CaL  609,  612,  20  Pac.  88. 

As  to  what  are  appealable  order*,  see, 
ante,  S  939. 

Ae  to  appealable  orders  and  Jodgmentn, 
see  note  20  Am.  St.  Rep.  173. 

lOS.  Nonappealable  ordera— Appeal  from 
judgment  pending. — Appeals  from  nonap- 
pealable orders  will  not  be  dismissed  where 
there  Is  also  appeal  from  Judgment  on 
which  other  orders  appealed  from  may  be 
reviewed.— Wadleigh  v.  Phelps,  147  Cal.  135, 
81  Pao.  418,  480.  See  Williams  v.  Dennl- 
son,  86  Cal.  480,  86  Pac.  844. 

19S.  Same — Same — Motion  to  dlamtss^ 
On  motion  to  dismiss  appeal  from  order  on 
ground  that  it  Is  not  appealable,  order  it- 
self must  be  examined,  and  if  it  is  order 
which  is  not  authorized  it  does  not  be- 
come appealable  by  reason  of  its  purport- 
ing to  do  that  which  court  was  not  author- 
ized to  do. — Harper  v.  Hildreth,  99  Cal.  265. 
269,  33  Pac.  1103. 

1P7.  Same— Same— Merita  of  appeal  can 
not  be  examined  Into  on  motion  to  dismiss 
appeal  because  taken  from  nonappealable 
order. — Steen  v.  Santa  Clara  V.  U.  ft  Li.  Co.. 
146  Cal.  S64,  666,  79  Pac.  171. 

108.  Noaaolt— Order  of  nonsuit  Is  not  ap- 
pealable.— ^Klmple  V.  Conway,  69  Cal.  71,  72, 
10  Pac.  189. 

190.  Order  conflrminc  sale  la  partition. 
— An  interlocutory  order  directing  sale  In 
partition  is  to  be  regarded  as  a  final  Judg- 
ment with  respect  to  subsequent  orders  in 
aid  of  its  execution;  and.  If  so,  an  order 
confirming  such  sale,  and  an  order  refus- 
ing to  confirm  It,  are  orders  after  final  Judg- 
ment, and  appealable  as  such,  the  one  by 
the  purchaser  and  the  other  by  the  tenant 
in  common. — Oordan  v.  Oraham,  168  Cal. 
399,  96  Pac.  146. 

200.  Order  denying  new  trial  <«nbdlvl- 
nlon  2)— Jfot  appealable  order. — Motion  for 
new  trial  having  been  denied,  no  appeal 
lies  from  the  order  under  the  above  section 
as  amended  In  1915. — Friedman  v.  Southern 
Cal.  Trust  Co.,  179  Cal.  266.  176  Pac.  442; 
Waterson  v.  Cruse,  179  Cal.  379,  176  Pac. 
870;  Rockey  v.  Vleux.  179  Cal.  681,  178  Pac. 
712;  Tlmmons  v.  Coonley,  39  Cal.  App.  35, 
179  Pac.  429;  Nadeau  v.  Lynch,  41  Cal.  App. 
766,  183  Pae.  878:  Baylor  v.  Taylor,  42  Cal. 
App.  474,  188  Pao.  848;  Anderson  Adler. 
42  CaL  App.  776,  184  Pac  48;  San  Joaquin 
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I<lght  *  Pbwer  Co.  T.  Barlow.  4S  CaL  App. 

241,  184  Pac.  899. 

aoi.  Same — Same— Appeal  from  order  aad 
from  jBdcmeat. — In  a  cobs  in  which  a  de- 
fendant appeals  from  the  Judgment  In  favor 
of  the  plaintiff,  and  also  from  an  order 
denyins  a  motion  for  a  new  trial,  the  ap- 
peal from  the  order  will  be  dismissed  as 
unauthorized  under  the  provlalona  of  the 
above  section. — Olllona  v.  Turner  Oil  Co., 
—  Cal.  App.  — .  190  Pac.  185;  McCahan  v. 
McCahan,  —  Cal.  App.  — ,  190  Pac.  460; 
Bhumpara  v.  Oazvlnl,  —  Cal.  App.  — .  190 
Pac.  854. 

302.  Same — Same— D Ism  1  Mai. — An  appeal 
from  an  order  refusing  new  trial  will  be 
dismissed  where  the  notice  of  appeal  was 
Qled  after  the  amendment  of  1916  to  the 
above  section;  Blnoe  such  amendment  the 
onlr  relief  is  by  appeal  from  the  final  Judg- 
ment.—Marsh  V.  Lapp,  180  Cal.  231.  180  Pac. 
533;  Heine  Piano  Co.  v.  Bloomer.  183  Cal. 
398,  191  Pac.  900,  following  the  doctrine  in 
Roberts  v.  Colyear,  179  Cal.  669,  180  Pac. 
937;  Rockey  v.  Vieux,  179  Cal.  681.  178  Pac. 
712;  Marsh  v.  Lapp,  180  Cal.  231,  180  Pac. 
633;  FeUenthal  v.  Warring,  40  Cal.  App. 
119.  180  Pac.  67;  Anderson  v.  Adler,  42  Cal. 
App.  778,  184  Pac  42. 

208.  An  appeal  from  an  order  on  motion 
for  new  trial  dated  August  17,  1915,  should 
be  dismissed,  subject  to  renewal  under  the 
appeal  from  the  Judgment. — ^Hockerston  v. 
Hoclcerston,  41  Cal.  App.  196,  182  PaC  326. 

204.  An  attempted  appeal  from  an  order 
denying  a  motion  for  a  new  trial  must  be 
dismissed  where  the  notice  of  appeal  was 
filed  subsequent  to  the  1915  amendment. — 
Dorris  v.  McKamy.  40  Cal.  App.  267.  180 
Pac.  646;  Runyon  v.  City  of  Los  Angeles, 
40  Cal.  App.  383.  180  Pac.  837;  Roberts  v. 
Colyear.  179  Cal.  669,  180  Pac.  937. 

205.  Where  an  attempted  appeal  from  an 
order  denying  a  motion  for  new  trial  was' 
filed  after  the  effective  date  of  the 
amendment.  It  must  be  dismissed. — Ham- 
mond V.  Hazard,  40  Cal.  App.  45,  180  Pac. 
40. 

206.  Same— Same— Effect  of  amendment 
of  1910. — The  amendment  of  1915  to  above 
section  does  not  allow  an  appeal  from  an 
order  denying  a  motion  for  new  trial. — ■ 
San  Francisco -Oakland  Terminal  Rys.  v. 
Superior  Court,  172  Cal.  641,  167  Pac.  604; 
Schmltt  V.  White,  172  Cal.  664,  168  Pac  216; 
Oray  T.  Cotton,  63  Cal.  Dec.  98,  162  Pac. 
1019. 

207.  A  statute  denying  a  right  of  appeal 
from  an  order  denying  a  new  trial  Is  appli- 
cable to  every  case  where  such  order  was 
mnde  subsequent  to  the  date  of  the  taking 
effect  of  the  amendment.  As  to  the  right 
of  appeal  from  an  order  granting  or  refus- 
ing a  new  trial  It  is  the  condition  of  the 
law  at  the  time  of  the  denial  of  the  mo- 
tion for  a  new  trial  that  controls  regarding 
whether  the  proceeding  was  Initiated  prior 
or  subsequent  to  the  change  In  the  law. — 


Hiraeh  T.  AU  Persona,  178  Cal.  868,  168  Pm. 
718. 

SOS.  Tbts  was  amended  in  1916  by  takins 
away  the  right  theretofore  existing  to  ap- 
peal from  an  order  refusing  a  new  trial. 

An  appeal  from  an  order  denying  a  new 
trial  taken  after  the  amendment  became  ef- 
fective will  be  dismissed  even  though  the 

proceedings  for  a  new  trial  were  Instituted 
prior  thereto. — Hester  v.  McMullan,  29  Cal. 
App.  664,  15?  Pac.  621. 

209.  The  amendment  of  1915  to  the  above 
section  takes  away  the  right  to  an  appeal 
from  an  order  denying  a  motion  for  a  new 
trial  and  makes  such  order  reviewable  upon 
an  appeal  from  the  flnal  Judgment;  and 
where  a  motion  for  a  new  trial  was  made 
before  the  amendment  went  Into  effect,  but 
the  order  denying  a  new  trial  was  made  af- 
ter the  amendment  went  into  effect,  the 
right  of  appeal  was  lost. — Nathan  v.  Porter, 
36  Cal.  App.  356,  172  Pac.  170. 

210.  The  amendment  of  1915  to  the 
above  section  takes  away  the  right  of  ap- 
peal from  orders  denying  motions  for  new 
trials,  and  is  applicable  In  every  case  where 
the  order  was  made  subsequent  to  the  date 
of  tlic  taking  effect  of  the  amendment,  not- 
withstanding the  fact  that  the  right  to  ap- 
peal from  the  Judgment  In  such  case  had 
expired  prior  to  the  amendment. — Watt  v. 
Bektns  Van  A  Storage  Co.,  85  Cal.  App.  766, 
171  Pac.  688,  following  the  doctrine  In 
Hlrsch  V.  All  persons,  etc.,  173  Cal.  268,  169 
Pac.  712. 

211.  Same — SaMe-^lcvlcwaMe  oB  appeal 

from  |vdannea1< — ^Under  the  above  section 
as  amended  In  1916,  an  order  denying  a  mo- 
tion for  a  new  trial  Is  not  an  appealable 
order;  the  order  is  to  be  reviewed  on  an 
appeal  from  the  flnal  Judgment  only, — 
Friedman  v.  Southern  Cal.  Trust  Co.,  179 
Cal.  266,  176  Pac.  442;  Waterson  v.  Cruse, 

179  Cal.  379,  176  Pac.  870;  Jones  v.  Baxter. 
—  Cal.  App.  — ,  197  Pac.  361.  following  the 
doctrine  In  Roberts  v.  Colyear,  179  Cal.  669. 

180  Pac.  937;  Millar  v.  Millar.  —  Cal.  App. 
— ,  197  Pac.  811;  United  Casting  Co.  v.  Dun- 
can, 44  Cal.  App.  384,  186  Pac.  403,  follow- 
ing the  doctrine  In  Gray  v.  Cotton,  174  Cal. 
25G,  162  Pac.  1019;  Anderson  v.  Adler.  42 
Cal.  App.  776,  184  Pac.  42. 

212.  Order  dlrecttnc  manner  of  dlsposlnr 

of  the  body-  of  deceaned  or  the  particular 
place  In  which  It  shall  be  interred  and  set- 
ting apart  out  of  the  estate  a  sum  of  money 
to  be  expended  for  that  purpose  Is  not  ap* 
pealable.- — Estate  of  Seymour,  16  CaL  App. 
287,  114  Pac.  1028. 

213.  Order  directing  payment  of  attoiw 
ney'a  fee  Incurred  by  anancceMtHl  propo- 
nent ef  will  Is  an  order  directing  payment 
of  a  claim  against  an  estate,  and  Is  appeal- 
able.— Mousnler  v.  Superior  Court.  169  Cal. 
664,  116  Pac.  221. 

214.  Order  dlrectlMK  payment  of  Mener 
by  defendant  Into  conrt.  and  directing  that 
proceedings  be  had  for  purpose  of  deter- 
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mtntnK  whethur  plaintiff,  or  guardian  of  his 
assignor,  was  entitled  to  money,  la  special 
order  made  after  final  Judgment,  and  1b 
appealable,  and  hence  certiorari  will  not 
lie. — Slavonic  I.  M.  B,  Assoc.  v.  Superior 
Court,  66  Cal.  500,  501,  4  Pac.  500. 

Z15.  Order  dIreclinK  «alc  of  land  ont*ide 
of  state — Appealable  order , — An   order  of 

the  superior  court  directing  the  executors 
of  a  will,  which  will  has  been  probated  In 
California,  to  sell  all  the  llinds  of  the  tes- 
tator situated  In  another  state,  and  to 
transmit  the  proceeds  to  California  for  dis- 
tribution, or  to  show  cause  in  case  of  neg- 
lect to  do  so,  wliy  they  should  not  be  re- 
moved as  executors,  is  an  appealable  order 
within  the  meaning  of  the  provisions  of 
subdivision  3  of  %ie  above  section,  and  an 
objection  that  such  an  order  is  not  appeal- 
able U  frivolous. — Estate  of  Loyd,  175  Cal. 
699,  167  Pac.  167. 

210.  Order  dlamlaaliiK  action  —  Conatl- 
totcM  ■  flnal  JndKnieiit  within  the  meaning 
of  the  provisions  of  this  code,  touching  ap- 
peals.— Dempsey  v.  irnderhill,  156  Cal.  718, 
719,  106  Pac.  7S. 

S17.  Order  dlsaolvlus  an  attaelinieiit— Am 
appealable  order  and  therefore  excepted 
from  matters  which  may  be  reviewed  on 
appeal  from  Judgment. — Kennedy  v.  Mer- 
Ickel,  8  Cal.  App.  378.  384.  97  Pac.  81. 

SIS.  Order  for  fiuillr  allowance — Coa- 
■trned  to  aatborlae  an  awcal  from  such  an 
order. — Estate  of-  Fretwell,  152  Cal.  B74, 
93'  Pac.  283. 

Sift.  Order  for  sale  of  perishable  prop- 
ertr— iHade  under  section  049.  ante.  Is  ap- 
pealable aa  an  order  made  after  final  Judg- 
ment,— Rogers  V.  Superior  Court.  158  Cal. 
467,  111  Pac.  357. 

220.  Order  tar  sale  of  real  estate  of  de- 
ceased person. — Such  order  is  appealable, 
and  when  no  appeal  is  taken  it  becomes 
final;  and  the  questions  Involved  can  not  be 
reopened  and  again  litigated  upon  the  hear- 
ing of  the  return  of  sale. — Bstate  of  Baz- 
suro,  161  Cal.  76,  118  Pac.  434. 

221.  Order  craatlnv  aew  trial— Appeal- 
able order. — A  right  of  appeal  exists  from 
an  order  granting  a  new  trial,  and  If  upon 
such  .  appeal  the  order  is  reversed,  the 
Judgment  will  remain  or  be  restored  to  its 
original  condition  as  if  the  order  vacating 
It  had  not  been  made.  The  order.  In  such 
case,  is  vacated  and  the  original  Judgment 
stands.  An  order  granting  a  new  trial  does 
not  absolutely  vacate  the  Judgment;  It  la 
absolutely  vacated  only  when  such  an  order 
becomes  a  finality. — Sherwln  v.  Southern 
Pacific  Co.,  168  Cal.  722,  14S  Pac.  92. 

222.  During  the  time  within  which  an 
appeal  may  be  taken  from  such  an  order, 
and  while  the  appeal  therefrom.  If  taken.  Is 
pending,  the  order  is  subject  to  the  condi- 
tion that  If  it  is  reversed  Its  effect  to  vacate 
the  Judgment  will  be  annulled,  and  the 
Judgment  will  then  stand  as  If  no  order 
granting  a  new  trial  had  been  mad6.  or  as 


if  the  motion  had  been  denied  and  such 
denial  had  become  final  or  had  been  af- 
firmed on  appeal. — Sherwin  v.  Southern 
Pacific  Co.,  168  CaL  722.  US  Pac.  92. 

223.  Except  where  an  abuse  of  discre- 
tion appears,  the  ruling  of  the  trial  court 
on  a  motion  for  new  trial  will  not  be  re- 
viewed on  appeal. — Estate  of  EmerSon.  170 
Cal.  81.  148  Pan.  623. 

224.  Upon  an  appeal  from  a  Judgment 
and  order  denying  a  motion  for  a  new  trial 
statements  made  In  affldavlts  taken  after 
the  Judgment  was  entered  can  not  be  con- 
sidered In.  determining  the  sufficiency  of 
the  evidence  to  Justify  the  decision. — 
Kurxe  v.  Douglas.  26  Cal.  App.  186,  146  Pac. 
197. 

226.  Order  den  ring  motion  for  exeea- 
tlon  for  alimony — Not  appealable. — An  en- 
try upon  the  minutes  reading.  "Plaintiff's 
prayer  for  a  divorce  is  denied.  Defendant's 
prayer  for  a  divorce  Is  denied,"  where  find- 
ings were  not  waived  and  not  signed  and 
filed.  Is  not  a  final  Judgment,  and  an  order 
thereafter  made  denying  execution  for  ali- 
mony la  not  an  order  after  final  Judgment. 
— Cuneo  v.  Cuneo,  40  Cal.  App.  564,  181 
Pac.  229. 

SSO.    Order  deaTliiK  motloa  to  strike— Mot 

appealable* — An  order  denying  a  motion  to 
strike  out  is  not  appealable. — California 
Portland  Cement  Co.  t.  Boone.  18l  Cal.  35, 
183  Pac.  447. 

227.  Order  on  supplementary  proceed- 
ings—Review of. — ^An  appeal  lies  from  an 
order  made  on  proceedings  supplemental 
to  an  execution  on  the  part  of  any  party  to 
the  record,  after  final  action  in  the  pro- 
ceedings.— Stensland  v.  Superior  Court,  39 
Cal.  App.  172,  178  Pac  549,  foUowIng  doc- 
trine In  Slllott  v.  Superior  Court,  144  Cal. 
501.  103  Am.  St.  Rep.  102,  77  Pac.  1109. 

228.  Order  refusing  to  vacate— Appoint- 
ment of  receiver  Is  not  appealable  and  such 
order  must  be  reviewed  If  at  all  upon  ap- 
peal from  the  final  Judgment. — Title  In- 
surance A  T.  Co.  V.  California  Devel.  Co., 
159  Cal.  484,  114  Pac.  838. 

33».    Same — Bx  parte  order.— Where  a 

writ  of  assistance  to  put  the  purchaser  at 
partition  sale  In  possession  was  made  ex 
parte,  the  tenant  In  common  had  the  right, 
for  the  purpose  of  securing  an  available 
record  on  appeal,  to  move  to  vacate  the 
same,  and  the  order  refusing  such  motion 
was.  with  respect  to  the  decree  of  sale,  an 
order  after  final  Judgment,  and  appealable 
as  such. — Gordan  v.  Oraham,  163  Cal.  299. 
96  Pac.  146. 

290.  Order  rolattng  to  transcript— Sab - 
acqueat  order  refnslaar  to  set  aslde-^Spe- 
elnl  order  after  JadgmcBt.** — In  the  case  of 

an  appeal  in  which  an  order  had  been 
made  by  the  co'.irt  respecting  the  tran- 
script, and  a  motion  was  thereafter  mad6 
under  the  provisions  of  section  473,  ante, 
for  an  order  lo  set  aside  sut-h  order  there- 
tofore made  regarding   the   transcript  ot 
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thtt  r«cord  on  appeal,  which  motfon  waa 
denied  on  confllctlnK  affidavits  upon  the 
point  as  to  whether  the  appellant  had 
strictly  compiled  with  the  statute,  although 
the  matter  was  addressed  to  the  discretion 
of  the  trial  court,  under  the  circumstances 
of  the  Instance  case  the  order  refusing  re- 
lief was  a  special  order  made  after  Judg- 
ment from  which  an  appeal  may  be  prose- 
cuted under  subdivision  2  of  the  above 
section. — W.  J.  Somers  Co.  V.  Smith,  46  Cal. 
App.  708,  188  Pac.  Sll. 

231.  Order  reqnlrinfc  nuretleM  upon  stay- 
bond  to  JastlfT  Within  two  days  even  If 
void  Is  an  order  made  after  final  Judgment 
and  appealable,  and  therefore  the  writ  of 
prohibition  can  not  be  invoked. — ^Holt  v. 
Jamas,  10  Cal.  App.  S«0,  3S1,  101  Pac.  lOftS. 

SS9.  Order  Mttlav  aside  defavit  tm  ac- 
tion wkere  ao  Jndsmot  kas  been  enteretl 
upon  the  defendant  Is  not  subject  to  an  ap- 
peal but  may  be  reviewed  upon  appeal  from 
the  Judgment. — Savage  v.  Smith.  164  Cal. 
325.  97  . Pac.  821. 

283.  Order  settllnK  aceonats  of  adralnlif 
trator — Effect  of  revocatton  of  letters. — The 
right  of  an  administrator  to  prosecute  an 
appeal  from  an  order  settling  his  accounts 
is  statutory,  and  such  right  can  not  be  af- 
fected by  an  order  revoking  his  letters. — 
Estate  of  McPhee.  Ifi4  Cal.  392,  97  Pac.  878. 

See  par.  Bl,  this  note. 

234.  Order  TacatlBC  ■  defanlt— Wkere  mo 
Indgment  kas  keen  entereda — ^An  order  set- 
ting aside  a  default  in  an  action  where 
no  Judgment  has  been  entered  upon  such 
default,  Is  In  no  sense  an  order  after  JucIr- 
ment.  and  is  not  one  of  the  interlocutory 
orders  enumerated  In  this  section,  and  Is 
In  no  sense  an  appealable  order. — Savage 
V.  Smith,  164  Cal.  325,  97  Pac.  821. 

235.  Order  vacating  dismissal  after  trnna- 
fer — Appealable  order. — An  order  vacating 
a  dismissal  after  transfer  of  a  cause  on 
change  of  venue  for  failure  to  pay  costs 
within  one  year  is  an  order  made  after 

<  final  Judgment  and  Is  appealable. — Davis  v. 
Superior  Court,  —  CaL  — ,  1»5  Pac.  390, 
393. 

33S.  order  vacating  Jndgntcat  of  dlsnils- 
mI — "Order  after  iudgment^ — Appealable— 
]>roklbitlon. — In  a  case  in  which  an  order 
was  entered  vacating  a  Judgment  of  dis- 
missal which  was  theretofore  made,  Is  a 
special  order  made  after  final  Judgment  and 
la  appealable  under  the  terms  of  subdivi- 
sion 2  of  the  above  section,  and  where  on 
the  last  day  to  serve  notice  of  appeal  pro- 
ceeding In  prohibition  Is  begun  In  the  dis- 
trict court  by  filing  a  petition  upon  which 
that  court  issued  an  order  to  show  cause,  a 
writ  of  prohibition  will  issue  to  prevent 
the  superior  court  from  proceeding  further 
in  the  action,  notwithstanding  the  exist- 
ence at  the  time  of  the  commencement  of 
the  action  of  the  right  of  appeal  from  the 
order  vacating  the  dismissal,  the  superior 
court  being  then  and  ever  since  without 
power  or  jurisdiction  to  proceed  further 


in  the  action,  except  to  dismiss  the  pro- 
ceedings, but  nevertheless  proposed  to  do 
so. — Davis  V.  Superior  Court.  184  Cal.  691. 
19E  Pac.  390. 

837.  Partncrskip  accoanting  — Interlom- 
tory  decree — Appealable  orders — In  an  ac- 
tion for  an  accounting  and  dissolution  ot 
a  partnership  in  an  interlocutory  decree  or 
Judgment,  so  called,  is  a  final  Judgment 
from  which,  and  from  each  of  the  special 
orders  followed,  an  appeal  may  be  taken 
under  the  provisions  of  the  above  sectlon. 
— Williams  V.  Reed,  43  Cal.  App.  425.  185 
Pac.  515,  following  the  doctrine  In  Zappct- 
tinl  V.  Buckles,  167  Cal.  27,  138  Pac.  69G. 

238.  Pnrtltlon  —  Confirmation    of  iiale. — 

Order  refusing  to  conflrn^sale  of  property 
in  partition  proceedings  Is  special  order 
made  after  flnal  Judgment,  and  hence  ap- 
pealable.— Dunn  V.  Dunn.  137  Cal.  51,  56,  69 
Pac.  847.  See  Hammond  v.  Cailleaud,  111 
Cat.  206,  S2  Am.  St.  Rep.  167,  43  Pac.  607. 

239.  Order  confirming,  in  part,  and  deny- 
ing confirmation,  in  part,  ot  sale  made  un- 
der interlocutory  decree  In  partition,  is 
special  order  made  after  final  Judgment, 
and  hence  appealable. — Dunn  v.  Dunn,  137 
Cal.  61,  66,  69  Pac.  847. 

240.  Sasae— latevlacntory  deeree  of  par- 
tition fipally  determining  rights  of  parties 
and  directing  sale  of  property,  is  appeal- 
able.—Holt  V.  Holt,  131  Cal.  610.  612,  6S 
Pac.  912. 

241.  Interlocutory  decree  In  partition 
proceedings,  determining  rights  of  several 
parties,  is  appealable. — Barry  v.  Barry,  66 
Cal.  10,  11. 

242.  Construed  to  authorise  appeal  from 
interlocutory  Judgment  in  partition  pro- 
ceedings.— Dore  V.  Klumpke,  140  Cal.  356, 
73  Pac.  1064. 

Am  to  appeals  froni  Interloentory  decrt-cn 
In  partition  proceedlnga,  see  note  40  Am. 
Dec.  122. 

243.  Same— Same — Character  of. — Appeal 
from  Interlocutory  Judgment  In  partition 
Is  one  from  such  Interlocutory  judgment  as 
determines  rights  and  Interests  of  respec- 
tive parties,  and  directs  partition  to  be 
made,  and  not  from  interlocutory  decree  di- 
recting property  to  be  sold,  which  does  not 
become  final  until  sale  is  confirmed,  when 
an  appeal  may  have  been  had. — Hammond 
V.  Cailleaud,  111  Cal.  206,  214,  S2  Am.  St. 
Rep.  167.  43  Pac.  607. 

244.  Interlocutory  decree  In  partition 
proceedings,  to  be  appealable,  must  defi- 
nitely ascertain  rights  and  Interests  of  par- 
ties In  subject-matter,  and  hence  conclu- 
sions which  were  furnished  as  basis  for 
such  decree  can  not  be  appealed  from. — 
Lorens  v.  Jacobs,  63  CaL  24,  26;  Bmerlc  v. 
Alvarado,  64  Cal.  529.  611,  2  Pac.  418. 

245.  Saoie— Receiver  —  Order  appolndog 

in  partition  proceedings  is  not  appealable. 
— Emerio  Alvarado,  64  Cal.  629.  625,  Z 
Pac.  418. 
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246.  Same  —  Reference  —  Order  vncatlur 

order  of  and  proceedings  thereunder.  In  ac- 
tion of  partition.  Is  not  appealable  order. 
— HastlniTS  v,  Cunningham,  35  Cal,  549,  663. 

247.  PloadlBKB-lOrder  stfiktBs  «ut  por- 
tion of  complaint  Is  not  appealable. — Swain 
V.  Burnette,  76  Cal.  299,  302,  18  Pac.  394. 

248.  Decision  striking:  out  complaint  Is 
not  appealable. — CUrtord  AUman.  84  Cal. 
528,  681,  24  Pac.  292. 

MO.  Same  —  Order  dlrcetins  that  eom- 
plalDt  be  made  more  dcflnlte  and  certain. 

Is  not  appealable. — McFarland  v.  Holcomb, 
123  Cal.  84,  88,  66  Pac.  Tfil. 

250.  Probate  proeeedlns*  —  Appeal*  ean 
onljr  be  taken  from  auch  JndsrmeniB  and 
orden  mm  are  mentioned  in  this  section.— 
Estate  of  Moore,  86  Cal.  68,  B9,  24  Pac.  816; 
Estate  of  Walkerly,  94  Cal.  352,  353.  29 
Pac.  719;  Estate  of  Hickey,  121  Cal.  378, 
379,  53  Pac.  818;  Estate  of  Cahlll,  142  Cal. 
628.  629.  76  Pac.  383. 

251.  Appellate  court  has  jurisdiction  in 
such  probate  matters  only  as  are  provided 
by  law. — Estate  of  Hathaway,  111  Cal.  270, 
271,  43  Pac.  764;  Estate  of  Wlnslow,  128 
cal.  311,  313,  60  Pac.  931. 

252.  Appeals  from  probate  courts  are 
limited  to  those  enumerated  in  section  969, 
post,  prior  to  Its  repeal. — Blum  v.  Brown- 
stone  Bros.,  60  Cal.  293. 

253.  Same  Aceonnt,  aettlemcnt  of — Ap- 
peal from  order. — Order  settling  account  of 
administrator  la  appealable. — Estate  of 
Rose,  SO  Cal.  166,  170,  22  Pac.  86;  Estate  of 
Grant,  131  Cal.  426,  429,  68  Pac.  721. 

2B4.  Same— •Same  — Flndlnsa  and  decree 

settling-  account  of  administrator,  but  not 
discharging  him  from  his  trust,  Is  appeal- 
able.— Estate  of  Rose,  80  Cal.  166,  168,  22 
Pac.  88. 

200,  Same  —  Same  —  Irrcapccilve  of 
amoDnt  Involved. — Order  settling  account 
of  executor,  and  decreeing  partition.  Is  ap- 
pealable. Irrespective  of  amount  Involved. 
—Estate  of  Delanejr,  110  Cal.  668,  667,  42 
Pac.  981. 

206;  Same— Same— Net  flaal  Jodcment,^ 

Order  settling  account  of  executor  Is  not 
final  Judgment  within  meaning  erf  subdivi- 
sion 1. — Estate  of  Franklin,  KS  Cal.  584, 
588,  66  Pao.  1081. 

307.  Same  Bamei  Time  tor  apjaal. — Ap- 
peal from  order  settling  account  is  allowed 
within  sixty  days, — Estate  of  Sanderson,  74 
Cal.  198,  205,  Ifi  Pae.  75S. 

268.  Same— Same  —  Tacatlnc  «4ev  set- 
lUnm' — Order  vacating  prior  order  settling 
final  account  of  administrator  Is  not  ap- 
pealable.— Estate  of  Hickey,  121  Cal.  S78, 
379,  62  Pac.  818. 

259.  Order  setting  aside  decree  settling 
final  account  of  executor  Is  not  appealable. 
— Estate  of  Cahalan,  70  Cal.  604,  607,  12 
Pac  427.  See  BsUte  of  Calahan.  60  Cal. 
232. 


260.  Order  of  probate  court,  setting  aside 
order  by  which  annual  account  of  executor 
was  settled.  Is  not  appealable. — Estate  of 
Dunne,  53  Cal.  631,  632. 

361.  Same — AdmlnUtrntor — Rtxht  of  ap- 
peal.— Whenever  order  or  decree  involves 
construction  of  proper  exercise  of  duties  of 
trustee  or  administrator,  or  whenever  It 
presents  question  as  to  right  or  power  of 
trustee  to  comply  with  It.  or  whenever 
obedience  of  It  might  subject  him  to  liabil- 
ity, he  may  appeal. — ^Estate  of  Welch,  106 
Cat.  427,  431,  89  Pac.  806. 

262.  Right  of  administrator  to  appeal 
arises,  where  order  is  merely  for  payment 
of  funds,  and  personal  liability  will  attach, 
and  hence  special  administrator  may  appeal 
from  order  directing  him  to  pay  arrearages 
in  family  allowance  which  had  accrued 
since  suspension  of  general  administrator, 
and  also  may  appeal  from  decree  of  partial 
distribution. — Estate  of  Welch,  106  Cal.  427, 
431,  39  Pac.  SOS. 

Same— Attorncy'a  fees- Order  al- 
lowing attorney's  fees  to  attorney  of  execu- 
tor is  appealable  order. — Estate  of  Kruger, 
128  Cal.  S91,  892,  B6  Pac.  1056. 

284.  Same  Claim  Allowaaee  of.— Order 
allowing  claim  against  estate,  directing  its 
payment.  In  due  course  of  administration, 
la  appealable. — EsUte  of  Smith,  117  Cal. 
606,  507,  49  Pac.  468. 

285.  Same— Same— Order  dirceting  pay- 
ment of  claim  for  services  against  estate 

which  has  been  allowed  and  ordered  paid, 
as  claim  against  estate  in  due  course  of  ad- 
ministration, is  appealable. — Stuttmeister  v. 
Superior  Court,  72  Cal.  487,  489,  14  Pac.  86. 

266.  Same — Same — Same — After  appeal. — 
Order  requiring  administrator  to  pay  claim 
forthwith,  made  after  appeal  had  been 
taken  from  order  allowing  claim  against 
estate  and  directing  it  to  be  paid  In  due 
course  of  administration,  and  giving  of  ap- 
peal and  stay-bond,  was  In  excess  of  Juris- 
diction, and  Told. — Stuttmeister  v.  Superior 
Court,  72  Cal.  487,  489,  14  Pac  SS. 

2ar.  Same— Same— Same — Amount  Imma- 
terial.— Order  directing  payment  of  claim 
by  administratrix  Is  appealable,  and  no  lim- 
itation as  to  amount  of  debt  or  claim  Is 
made,  and  hence  fact  that  claim  Is  less  than 
three  hundred  dollars  does  not  Impair  right 
of  appeaL — Ex  parte  Orford.  102  Cal.  656 
667,  36  Pac.  928, 

am.  Sam^^Same  —  Same  —  DUmlml  of 
petltloB  for. — Order  dismissing  petition  to 
have  administrator  show  cause  why  claim 
which  has  been  allowed  should  not  be  paid. 
Is  appealable. — Estate  of  McKInley,  49  Cal. 
152,  153. 

260.  Same — Same— Sami^Fref erred  claim. 

■ — Order  directing  payment  of  preferred 
claim  is  appealable,  notwithstanding  ap- 
praisers* adjudication  that  It  is  preferred 
claim  from  which  no  appeal  has  been  taken. 
— Estate  of  Smith,  117  Cal.  606,  607,  49  Pac 
466. 


Digitized  by 


8803 


APPEAL  TO  SUPREME  COURT — WHEN  MAY  BE  TAKEN. 


[Pt.  II. 


970.  Same— Com  pen  Mtlon  of  executor. — 

Order  denying  motion  to  vacate  order  deny- 
ing petition  oC  executor  lor  compenaatton 
for  extraordinary  aervlcea,  and  to  restore 
cause  to  calendar.  Is  not  appealable. — Es- 
tate of  Walkerly,  94  CaJ.  S52,  3S3,  tS  Pac. 
719. 

271.  Order  in  probate  proceedings  refus- 
ing compensation  for  extraordinary  serv- 
ices by  executor  Is  not  special  order  made 
after  final  Judgment. — Estate  of  Walkerly, 
94  Cal.  352.  363.  29  Pac.  719. 

273.  Same — Contempt  —  Order  adJadiEinK 
cxeontar  or  ndmlntMtratar  In  for  disobedi- 
ence to  decree  of  distribution,  is  not  appeal- 
able.—Estate  of  Wittmeler,  118  Cal.  255, 
256,  50  Pac.  393.  See  Tyler  v.  Connolly.  66 
Cal.  28,  2  Pac.  414;  Sanchez  v.  Newman, 
70  Cal.  210,  11  Pac.  646:  In  matter  of  Vance. 
88  Cal.  262,  26  Pac.  101;  Ex  parte  Clancy,  90 
Cal.  653,  27  Pac.  411;  Cosby  v.  Superior 
Court,  110  Cal.  46,  *t  Pac.  460. 

273,  Provisions  relative  to  appeals  from 
orders  made  after  nnal  Judgment  are  not 
applicable  to  probate  proceedings,  and 
hence  appeal  from  order  adjudging  admin- 
istrator or  executor  In  contempt  for  dis- 
obedience to  decree  of  Jurisdiction  la  not 
appealable  under  this  section. — Estate  of 
Wlttmeier,  118  Cal.  255,  256,  SO  Pac.  393. 

274.  Same  —  Contest  —  DIsmlMal. — Order 
dismissing  contest  of  proved  will  Is  ap- 
pealable. It  not  being  In  effect  order  refus- 
ing to  revoke  probate  of  will. — Mahoney  v. 
Superior  Court,  140  Cal.  B13,  614,  74  Pac.  18. 

276.  Only  appealable  orders  of  probate 
matters  are  those  designated  by  this  subdi- 
vision, and  order  dismissing  contest  of  will 
after  probate  is  not  appealable. — Estate  of 
Bdelman.  148  Cal.  233,  118  Am.  St.  Rep.  231, 
82  Pac.  962. 

276.  Same  —  Same  —  New  trial  —  Order 
vrantlnK. — Appeal  lies  from  order  denying 
motion  for  new  trial  In  contest  over  pro- 
bate of  will,  where  there  Is  appeal  from 
judgment  or  order  In  such  contest. — Hart- 
man  V.  Smith.- 140  Cal.  461.  467,  74  Pac.  7. 
See  Estate  of  Spencer,  96  Cal.  448.  31  Pac. 
463. 

277.  Order  granting  new  trial  in  will 
contest  Is  appealable. — Estate  of  Smith,  98 
Cal.  636,  640,  33  Pac.  744. 

arS.    Same— Same— Same— Order  denylnK* 

— Order  denying  new  trial  in  contest  for 
probate  of  will  Is  appealable.— Estate  of 
Doyle,  68  Cal.  182,  133.  8  Pac.  691. 

309.  Sm.mv — Same — Same— Statement  oa. 

 Order  permitting  amendment  to  statement 

on  motion  for  new  trial  In  will  contest  Is 
not  appealable. — Estate  of  Smith,  98  Cal. 
636,  640,  33  Pac.  744. 

280-  Order  permitting  amendment  to 
statement  on  motion  for  new  tria)  in  will 
contest  Ip  not  appealable  as  special  order 
made  subsequent  to  judgment.— Estate  of 
Smith,  98  Cal.  636.  640,  33  I'ac.  744. 

281.  Same— Sam^-'Set tin K  aalde  ordem. 
«te<— Order  dcnyl:ig  motion  of  eunteataata  of 


will  to  set  aside  and  vacate  all  orders  and 
decrees  made  by  late  probate  court  is  not 
appealable. — Estate  of  Sbarboro,  70  Cal.  147. 
149,  11  Pac.  563. 

Same  —  Conveyance  —  Order  for. — 

Construed  to  contain  no  limitation  on  char- 
acter of  proceeding  In  which  order  direct- 
ing conveyance  Is  made,  and  court  will  not 
limit  It. — Estate  of  Pearsons,  98  Cal.  603, 
606,  33  Pac.  451. 

283.  Order  directing  or  refusing  to  di- 
rect conveyance  of  real  estate  by  executor 
or  administrator  Is  appealable. — Estate  of 

Corwin,  61  Cal.  160,  163. 

264.  Same — Decree  of  Baal  diatrlbatlon 

Is  appealable. — Estate  of  Wlard,  83  Cal.  619. 
620,  24  Pac.  46. 

Am  to  appeal  from  decree  of  dlstribntlon, 

see  note  63  U  R.  A.  97. 

285.  Same— Same — Pontponcment — Order 
refniiinie  to  postpone  decree  of  final  distri- 
bution is  not  appealable. — Estate  of  Bur- 
dlck,  112  Cal.  387,  396,  44  Pac.  734. 

286.  Same — Same — Partial  diatrlbatlon— 
Order  decreeing  partial  distribution  of  es- 
tate on  petition  of  legatees  is  appealable 
order.— Estate  of  Mitchell,  121  Cal.  391.  393, 
53  Pac.  810. 

287.  Same — Same — Relief  In  eqnity  net 
granted. — Decree  of  distribution  Is  appeal- 
able, and  hence  relief  from  erroneous  decree 
can  not  be  had  In  equity. — Daly  v.  Pennie, 
86  Cal.  662,  663,  21  Am.  St.  Rep.  61,  26  Fac. 
67. 

288.  Same— Samc-^RlKht  of  ezceaior  la 
appeal. — Executor  or  administrator  has  in 
general  no  such  interest  In  conflicting 
claims  of  heirs  and  devisees  as'  will  war* 
rant  his  appeal  from  adjudications  fixing 
their  rights  and  distributing  estate  accord- 
ingly.—Estate  of  Welch,  106  Cal.  427,  429, 
39  Pac.  805. 

289.  Same — Same— Order  refnalng  to  set 
a«lde  and  vacate  order  of  distribution  and 
settlement  of  final  account  of  executor  la 
not  appealable. — Estate  of  Lutz,  67  Cal.  457, 
8  Pac.  39. 

290.  Order  refusing  to  vacate  and  set 
aside  decree  of  final  distribution,  and  deny- 
ing new  trial,  is  not  appealable. — Estate  of 
Wiard,  83  Cal.  619,  620,  24  Pac.  46. 

301.  Same— Sam^-Order  vaeatlac  decree 
of  final  distribution  Is  not  appealable  order. 
— Estate  of  Uurphy,  128  Cal.  889,  340,  60 
Pac.  930. 

292.  Order  vacating  decree  of  distribu- 
tion and  settlement  of  final  account  of  ex- 
ecutor Is  not  appealable. — Estate  of  Cala- 
han.  60  Cal.  232,  233. 

293.  Same— Dlsml«sal  of  action  —  Order 
commnndlngr  dismissal  of  action  brought 
against  executor  of  estate,  and  directing 
discharge  of  an  administrator  upon  settle- 
ment of  account  not  yet  filed,  la  not  appeal- 
able-— Estate  of  Bullock,  76  Cal.  419,  421, 
17  Pac.  640. 
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2M.  SBin^^Gxrcatloii — Order  of  probate 
court  refnalnK  to  qnaali  execution  Is  not  ap- 
pealable.— Blum  V.  Brownetone  Broa.,  50 
Cal.  293. 

289.  Same  —  Pamlly  allowanee  —  Order 
srantinir  an  allowance  to  widow  Is  appeal- 
able, and  should  be  regarded  ae  final. — Es- 
tate of  Stevens,  83  Cal.  322,  326,  17  Am.  St 

Rep.  252,  23  Pac.  379. 

296.  Order  granting  family  allowance  la 
appealable,  and  hence  becomes  conclusive 
on  failure  to  appeal. — ^Batata  of  Nolan,  14K 
Cal.  669,  661,  662,  79  Pac.  428. 

397.  Same  —  Same  —  Order  vefnalns  to 
Kraat  family  allowance  or  set  aside  home- 
atead  to  allesred  widow  being  made  appeal- 
able, legislature  has  treated  such  order  as 
final  judgment. — Estate  of  Harrington,  147 
Cal.  124,  109  Am.  St.  Rep.  118.  81  Pac.  646. 

20S.  Same~Plnal  orders  In  mpeclal  pro- 
bate proceedlimr*  are  not  appealable  under 
provision  that  appeal  lies  from  final  judg- 
ment under  special  proceedings  commenced 
in  superior  court. — Estate  of  Ohm,  82  Cal. 
160,  162,  22  Pac.  927. 

289.  Same  —  Homestead  —  Order  setllnr 
apart  homestead  ts  appealable,  and  right  to 
have  such  order  reviewed  is  lost  If  no  ap- 
peal la  taken  therefrom. — Gruwell  v.  Sey- 
bclt.  82  Cal.  7,  10,  22  Pac.  9S8. 

300.  Order  setting  apart  homestead  to 
widow  is  appealable. — Estate  of  Bums,  64 
Cal.  223.  228. 

801.  Same — Same— Setting  aalde  proceed- 
lags- — Order  of  probate  court  setting  aside 
Its  own  proceedings  on  petition  to  set  apart 
certain  property  as  homestead  for  widow, 
made  before  final  order,  is  not  appealable. — 
Estate  of  -Johnson,  4fi  Cal.  257,  269. 

803.  Same — Same— Vacating  order—  Or- 
der denrlBg  motion  to  vacate  part  of  order 
setting  apart  homestead  Is  not  appealable. 
—Estate  of  Cahill,  142  Cal.  62S.  629,  76  Fac. 
383. 

303,  Same — Mortgage — Order  anthnrising 
execution  of  on  lands  of  decedent  is  appeal- 
able under  this  section;  mortgage  amount- 
ing to  conveyance. — Estate  of  McConnell,  74 
Cal.  217,  218,  15  Pac.  746. 

304*  Same — Neiv  trial — Order  denying  In 
probate  proceedings,  where  new  trial  Is 
authorised,  la  appealable. — Estate  of  Bau- 
quler,  88  Cal.  302.  313,  26  Pac.  178,  532. 

Am  to  order*  denriag  aew  trial,  see  para. 
200  et  BCQ.,  this  note. 

808.  Same— Probate  of  will  — Ordev  rc- 
fmilnc  is  appealable  under  this  aubdivialon 
S,  and  not  under  aubdivialon  1. — Batata  of 
Far.  146  Cal.  82,  87,  78  Pac.  340. 

806.  '  Same— Reatwatloa  of  property  Ow 
der  reqnMag  distributee  of-  eatate  to  re- 
store property  received  under  final  decree  of 
distribution  Is  not  appealable  aa  special  or- 
der made  after  final  Judgment. — Iveraen 
Superior  Court,  116  Cal.  27.  28.  46  Pac.  817. 

SOT.  Same— RcTocatloa  of  probate  —  Ap< 
peal  Ilea  from  order  rcfnalns  to  revoke  pro- 
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bate  of  will. — EsUte  of  Houston,  188  Cal. 
321,  66  Pac.  742. 

308.  Amendment  of  1891,  authorizing  ap- 
peals from  orders  refusing  to  revoke  pro- 
bate of  win,  is  not  retroactive  and  does  not 
apply  to  judgments  or  orders  already  made. 
—Eatate  of  Hughston,  133  Cal.  321,  322,  65 
Pac.  742,  1039. 

309.  Order  refusing  to  revoke  probate 
of  will  Is  appealable,  since  amendment  of 
1901. — Hartmann  v.  Smith,  140  Cal.  461,  467, 
74  Pac  7, 

810.  Same-~Same  —  Prior  to  amendment 
of  this  section  appeal  did  not  lie  from  order 
refusing  to  revoke  probate  of  will. — Estate 
of  Montgomery,  55  Cal.  210,  211;  Estate  of 
Sbarboro,  70  Cal.  147,  149,  11  Pac.  E63;  Es- 
tate of  Hathaway,  111  Cal.  270.  271,  43  Pac. 
754:  Estate  of  WInslow,  128  Cat  811,  312, 
60  Fac.  931. 

311.  Same — Sale-  of  property — Order  of 
probate  court  dlrecllng  is  appealable. — 
Stuttmeister  v,  Superior  Court,  71  Cal.  322, 
323,  12  Pac.  270.  See  Estate  of  Corwln,  61 
Cal.  161. 

312.  Same — Same — Order  of  probate  conrl 
directing  exeentor  to  proceed  with  sale  of 
real  property  previously  ordered  to  be 
made  is  not  appealable. — Estate  of  Martin, 
66  Cal.  208,  209. 

S1&  Same— Samc^-Order  conflrming  sale 

by  an  executor  without  order  of  court  and 
directing  conveyance  to  be  made  is  appeal- 
able.— Estate  of  Pearsons,  98  Cal.  603,  605. 
33  Pac.  451. 

814.  Samfr— Same— Sam e-i^r der  refining 
to  hear  evidence  or  to  conflrm  sale  by  ad- 
ministrator is  in  effect  an  order  against 
directing  sale  or  conveyance  of  real  es- 
tate, and  hence  appealable  under  this  sub- 
division.— Estate  of  Leonls,  138  Cal.  194, 
196,  71  Pac.  171. 

315.  Same — Same  —  Reiiale  —  Order  of 
eonrt  dlreetlag  of  property  of  estate  which 
had  been  sold  by  administrator  and  sale 
confirmed  Is  appealable. — Estate  of  Boland, 
55  Cal.  810,  811. 

Sl«.  Same — Same— Retarn  -  of  parvbaae- 
moner— Order  dlamlnslag  petition  for  or- 
der that  executor  of  estate  return  to  peti- 
tioner purchase-money  paid  for  real  eatate 

of  testator,  fn  pursuance  of  order  of  court 
confirming  sale  of  such  estate,  Is  not  ap- 
pealable. It  not  being  order  refusing  to  al- 
low or  refusing  to  direct  payment  of  debt  or 
claim  against  estate. — Estate  of  Williams. 
3  Cal.  Unrep.  788,  32  Pac.  241. 

817.  Same — Same — Setting  aside  —  Order 
of  probate  court  refOMlnK  to  set  aside  sale 
Of  property  previously  ordered  Is  not  ap- 
pealable.— Estate  of  Smith,  51  Cal.  563.  565. 
.  S1&  Same— Special  administrator — Ordef 
■ppolntlnc^ — Provlalon  that  judgment  or  or- 
der granting,  refusing,  or  revoking  letters 
testamentary  or  of  administration,  con- 
strued to  refer  only  to  orders  appointing 
general  administrators  and  not  to  orderi 
appotntlns    special    administrators,  and 
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hence  order  appointing^  special  administra- 
tor la  not  appealable. — Bstate  of  Carpen- 
ter, 73  Cal.  202,  203,  14  Pac.  STT. 

319.  Order  appointing  special  adminis- 
trator Is  appealatile  order. — Bstate  of  Kro- 
iler,  $6  Cal.  832,  833,  i  Pac.  109.  See  Es- 
tate of  Carpenter,  73  Cal.  202,  204,  14  Pac. 
677. 

S20.  Sani»— Salt  Im  mmm9  of  adaUBlstzm- 
trtx — Order  dlreetlnv  administratrix  to  al* 
low  her  name  to  be  used  in  suit  affalnst 
estate  for  recovery  of  money  Is  not  appeal- 
able.—Estate  of  Ohm,  82  CaL  ISO,  162,  22 
Pac.  927. 

asi.  Uuo  warranto— DeelaloB  of  Jndffe  at 
ctaambera  in  quo  warranto  proceedings  la 
Judgment  which  is  appealable. — Brewster 
V.  Hartley,  87  Cal.  IB,  23,  99  Am.  Dec.  237. 

3^  Receiver  —  Aceonnts  of —Order  ap- 
proTlnc  is  not  appealable  where  made  be- 
fore Judgment. — ^Roohat  t.  Gee,  91  CaL  856, 
356,  27  Pac.  670. 

323.  Order  settling  account  of  receiver 
and  directing  one  of  parties  to  pay  his 
compensation  la  not  order  appealable  under 
this  subdivision  2r^I<os  Angeles  v.  Los  An- 
KolSB  C.  W.  Co..  184  Cal.  121,  182,  66  Pac 
198. 

324.  Order  approving  account  of  receiver 
and  allowing  certain  claims  against  re- 
ceiver in  advance  of  payment  Is  not  appeal- 
able, it  not  being  one  of  Interlocutory  or- 
ders enumerated  in  subdivision  2. — Illtnois 
T.  &  S.  Bank  v.  Pacific  R.  Co.,  99  Cal.  407, 
411,  33  Fac.  1132. 

325.  Order  approving  account  of  re- 
ceiver, appointed  In  dissolution  of  part- 
nership proceedings,  made  during  pendency 
of  action,  or  made  before  Judgment,  Is  not 
appealable  as  special  order  made  after 
Judgment,  though  plaintiff  had  filed  aban- 
donment of  cause,  which  had  been  entered 
by  clerk. — Rochat  Oee,  91  Cal.  855,  866. 
27  Pac.  670. 

326.  Order  allowing  account  of  receiver 
In  proceedings  for  dissolution  of  partner- 
Rhlp  Is  not  appealable  under  subdivision  4, 
as  It  relates  solely  to  probate  orders. — 
Rochat  V.  Gee,  91  Cal.  355.  356,  27  Pac.  670. 

327.  Same— Amendment  to  section  nllovr- 
■ng  appeal  from  order  appointing  receiver 
affords  adequate  remedy  for  unwise  and 
unwarranted  appointments  of  receivers,  and 
hence  prohibition  will  not  He  to  arrest  pro- 
ceedings under  order  appointing  receiver. — 
Jacobs  V.  Superior  Court,  133  Cal.  864,  366, 
85  Am.  St.  Rep.  204,  66  Pac.  826. 

828.  Sane — Prior  to  amendwcBt  of  aee- 
(loD,  order  appointing  receiver  was  not  ap- 
pealable.— Emeric  v.  Alvarado,  64  Cal.  529, 
623,  2  Pac.  418. 

329.  Order  appointing  receiver  before 
Judgment  was  not  appealable  prior  to 
amendment  of  code. — French  Bank  Case, 
53  Cal.  495. 

SSO.  Same— Compenmtloii  —  Order  flxinv 
rerelTer*a  compensation  and  taxing  such 
compensation  as  costs  against  all  parties. 


and  directing  receiver  to  apply  towards  Ita 
payment  balance  of  funds  remaining  In  his 
hands  as  such  receiver.  Is  appealable,  being 
In  legal  effect  final  Judgment  on  collateral 
matter  arising  out  of  action.— Grant  v.  l,os 
Angeles  Pac.  R.  Co.,  116  Cal.  71,  72,  47  Pac. 
872.  See  Orant  V.  Superior  Court,  106  Cal. 
824.  89  P.-«c.  604. 

SSI.    Saaie  —  Order    that    receiver  take 

property,— Order  authorizing  receiver  ap- 
I>ointed  during  pendency  of  action  to  take 
charge  of  property  Involved  In  suit  Is  not 
appealable  as  Interlocutory  order. — Free 
Gold  M.  Co.  V.  Spiers,  135  Cal.  130,  132,  67 
Pac.  61. 

332.  Order  authorizing  receiver  appointed 
to  take  charge  and  control  of  property  in- 
volved in  suit  to  purchase  property,  being 
made  during  pendency  of  action,  la  not 
special  order  made  after  final  Judgment  or 
final  Judgment  on  collateral  matter  so  as  to 
be  appealable. — Free  Oold  U.  Co.  v.  Spiers. 

185  Cal.  130,  132,  67  Pac.  61. 

333.  Order  authorizing  receiver  appointed 
to  have  charge  and  control  of  property  In- 
volved In  suit  during  pendency  of  action  to 
purchase  property  can  not  be  regarded  as 
final  Judgment  on  collateral  matter  arising 
out  of  action. — Free  Gold  M.  Co.  v.  Spiers, 

186  Cal.  ISO,  laiS,  67  Pac.  61. 

3S4.  RedcBipCIon  —  Order  adjadglng  that 
plalntlfl  la  barred  from  all  equity  of  re- 
demption or  other  right  to  property  and 
dismissing  action  Is  final  Judgment  with 
respect  to  right  of  plaintiff,  and  la  appeal- 
able.—Byrne  T.  Hudson.  127  Cal.  SS4,  257, 

69  Pac.  B97. 

835.  Refnal  to  set  aside  appealable  or- 
der.— Order  refusing  to  set  aside  order  dis- 
missing action  as  to  certain  defendants  Is 
not  appealable,  rule  being  that  court  will 
not  take  Jurisdiction  of  order  refusing  to 
set  aside  Judgment  or  order  Itself  appeal- 
able.— ^Trtpp  V.  Santa  Rosa  St.  R.  Co.,  69 
Cal.  631,  632,  11  Pac.  219. 

336.  Order  denying  motion  to  vacate  or- 
der which  is  appealable  Is  not  appealable. — 
Harper  v.  Hlldreth,  99  Cal.  265,  269,  33  Pac. 
1103.  See  Holmes  v.  McCleary,  63  Cal.  497; 
Tripp  V.  Santa  Rosa  St.  R.  Co.,  69  Cal.  631, 
11  Pac.  219;  Eureka  &  T.  R.  Co.  t.  McOrath, 
74  Cal.  49.  15  Pac.  360;  Larkin  v.  Larkln. 

70  Cal.  823,  IS  Pac.  S96;  Ooyhlnech  v.  Ooy 
hlnech,  80  Cal.  409.  22  Pac.  176. 

837.  Orders  dismissing  action  as  to  cer- 
tain defendants,  denying  leave  to  file 
amended  and  supplemental  complaint,  and 
denying  motion  to  Introduce  certain  evi- 
dence, are  not  appealable,  hence  orders 
denying  motions  to  vacate  these  orders  are 
not  appealable. — Harper  v.  Hlldreth,  99  Cal. 
265,  269,  33  Pac.  1103. 

338.  Order  denying  motion  to  set  aside 
appealable  order  which  presents  no  new 
features  not  before  court  when  It  excrclEea 
Its  Judgment  on  original  matter.  Is  not  ap- 
pealable.— Deerlng  &  Co.  v.  Rlchardson- 
Xlmball  Co.,  109  Cal.  73,  79,  41  Pac.  SOI. 
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aso.  Subs  — Writ  of  ummtmtmmcK. — Order 
refualnff  to  set  aside  order  tor  writ  ot  as- 
sistance is  not  appealable,  as  order  Itself 
was  appealable. — Davis  v.  Donner,  82  Cal. 
35,  92  Pac.  879. 

340.  Order  refusins  to  vacate  order  to 
permit  defendant  to  answer  after  default 
Judement  is  not  appealable,  since  subse- 
quent order  refusfng:  to  vacate  appealable 
order  which  has  been  regularly  made  is  not 
appealable. — Doyle  v.  Republic  I*  1.  Co.,  125 
Cal.  15,  16.  57  Pac  667. 

341.  Refn«al  to  act  aside  nonappealable 

order. — Order  refusing:  to  vacate  order 
which  is  nonappealable,  is  not  appealable. — 
Harper  v.  Hildreth,  99  Cal.  265.  269,  33  Pac. 
1103.    See  Estate  of  Keane,  56  Cal.  407,  409. 

342.  RemoTal   of  caase — Order  refnalasr 

to  move  cause  to  circuit  court  of  United 
States  was  not  appealable  under  Practice 
Act, — Hopper  v.  Kalltman,  17  Cal.  617. 

343.  Order  refusing  to  set  aside  order  re- 
fusing: to  transfer  cause  to  United  Stales 
circuit  court  is  not  appealable. — Tripp  v. 
Santa  Roaa  St.  R.  Co.,  69  Cal.  631,  632,  11 
Pac.  219. 

344.  Report  of  referee — ConArmatlon  of, 

and  order  that  Judgrment  be  entered  for 
plaintiff,  is  not  rendition  of  judgment  so  as 
to  be  appealable  where  court  had  not  pro- 
nounced Judgment  on  facts  found  or  deter- 
mined on  particular  relief  to  which  they  en- 
titled plaintiff. — ^Harris  v.  San  Francisco  S. 
R.  Co.,  41  Cal.  393,  407. 

345.  Same  Order  overrallag  exception  a 
to  referee's  report  is  not  appealable  order. 
— Peck  T.  Courtis,  31  Cal.  207,  208.' 

As  to  refusal  1o  vacate  ea  parte  order, 

see  pars.  127,  128,  this  note. 

34«.  Revocation  of  probate  of  fvlli — Or- 
der dlsmlulBa;  proeeedlns* — Appealabllltr. 

— In  the  case  of  the  probate  of  the  will  of 
a  deceased  person,  an  order  dismissing  the 
proceeding  for  the  revocation  of  that  pro- 
bate, is  In  effect  one  refusing  to  revoke  the 
probate  of  the  will,  and  Is  for  that  reason 
an  appealable  order  under  the  amendment 
of  1901  to  the  above  section. — Estate  of 
Plumb,  177  Cal.  300,  170  Pac.  609.  following 
the  doctrine  In  Mahoney  v.  Superior  Court, 
140  Pac.  613.  74  Pac.  13;  Instate  of  Baker, 
170  Cal.  678,  583,  150  Pac.  989. 

847.  Separate  appeal*— Everr  IndgBient 
■n4  order  anbaeanent  to  Jadgment  entered 
against  party  Is  subject  of  distinct  and 
separate  appeal,  and  must  be  appealed  from 
as  an  entirety.  No  separate  appeal  ilea 
from  parts  of  two  Judgments.  Each  should 
be  appealed  from  by  notice  and  undertak- 
ing of  Us  own. — People  v.  Center,  61  Cal. 
ISO,  194. 

84&  SsHe— No  separate  appeal  Il«a  from 
parts  of  two  JadgmentB. — Each  should  be 
appealed  from  by  notice  and  undertaking  of 
its  own. — Sharon  t.  Sharon,  68  CaL  326,  332. 
9  Pac.  187. 


340.  Speclfle  pertomiaiicc— -InterlocBtorr 
decree-  In  action  to  compel  conveyance  of 
real  property  Is  not  appealable. — Kofoed  v. 
Gordon,  122  Cal.  814,  823,  64  Pac.  1116. 

8B0.  Stay  of  ozecMtlon — Order  striking 
nndertsklBg  to  stay  cxeestloa  from  dlea 

and  directing  sheriff  to  pay  moneys  col- 
lected under  garnishment  in  satisfaction  of 
Judgment  Is  special  order  after  Judgment 
and  appealable. — Southern  Cal.  R.  Co.  v. 
Superior  Court,  127  Cal.  417,  419,  59  Pac.  789. 

551.  Snbatltntlaik  of  parties — Order  deay- 
Imm  application  to  vacate  order  substituting 
person  as  plaintiff  is  not  appealable. — 
Grant  v.  Los  Angeles  &  Pac.  R.  Co.,  116  Cal. 
71.  72.  47  Pac.  872. 

552.  Same  -~  Order  grsBtlng  motion  to 
substitute  parties  plaintilt  is  not  appealable 
order.— Welsh  v.  Allen,  54  Cal.  211,  212. 

353.  Snmmary  proeeedlugs  —  All  Jndg- 
menta  rendered  In  special  civil  proceeding 

of  summary  character  are  appealable,  and 
hence  Judgment  In  action  to  remove  board 
of  supervisors  can  be  reviewed  on  appeal. 
—Morton  v.  Broderick,  118  CaL  474.  484.  60 
Pac.  644. 

S54.  Same-Removal  from  ofllee.^ — Action 
brought  in  district  court  to  oust  sheriff 
because  of  misdemeanors  in  office  Is  spe- 
cial proceeding  from  Judgment,  In  which  an 
appeal  lies. — ^Llvermore  v.  Campbell,  62 
Cal.  75,  77. 

85S>  Snpplcmevtary  prim  <  msgs  In  gen- 
eral.— Order  on  supplementary  proceedings 
that  garnishee  pay  to  plaintiff  amount  of 
his  indebtedness,  being  In  effect  Judgment, 
may  be  appealed  from. — Bronsan  Drobaa, 
93  Cal.  647,  651,  29  Pac.  254. 

356.  Same— Rnllngs  on  evidence  on— Kot 
an  appealable  order. — In  a  case  in  which 
there  was  no  Judgment  entered  in  the  mat- 
ter, within  the  contemplation  of  section  719. 
ante,  the.rulinga  ot  a  court  on  questions 
of  evidence  in  a  supplementary  proceeding, 
and  there  was  no  final  order  determining 
any  right  or  liability,  such  rulings  do  not 
constitute  "special  orders  made  after  Judg- 
ment" within  the  provisions  of  the  above 
section  and  no  appeal  lies  therefrom. — 
Watson  v.  Pryor,  —  Cal.  App,  — ,  193  Pac. 
797,  applying  the  doctrine  in  McGuire  v. 
Drew,  83  Cal.  225,  23  Pac.  812. 

857.  Trastee — Order  vacating  order  snb- 
■tltotlng  trustee  for  one  appointed  in  will 
is  not  appealable. — Estate  of  Moore.  86  Cal. 
58,  69,  24  Pac.  816. 

358.  Void  Judgment — ^Rendered  by  conrt 
wltboat  Jurladlctlon  or  coram  non  Judlce  is 
appealable  where  it  Is  in  form  of  Judgment 
entered  In  records  of  court  on  which  final 
process  might  be  Issued. — Merced  Bank  v. 
Rosenthal,  99  Cal.  89,  41,  SI  Pao.  849,  83 
Pac.  732. 

See  par.  361,  this  note. 

SOD.    Same  —  On    appeal    from  Inferior 

court. — Void  Judgment  of  superior  court  on 
appeal  from  Justice  of  peace  is  appealable. 
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— ^De  Jarnatt  v.  Marquez,  127  Cal.  BS8,  E60, 
78  Am.  St.  Rep.  90,  60  Pac.  46. 

360.  Sante  — Order  Mlllns  aside. — Order 
setting  aside  Judgment  on  ground  that  It 
was  In  fact  void,  is  appealable.— Llvermore 
V.  Campbell,  62  Cal.  7S,  77. 

801.  Void  orders  mar  be  apyealaUe.^ — Bs- 
tate  of  Bullock,  76  Cal.  419,  421,  17  Pac.  640. 

See  par.  358,  this  note. 

362.  Writ  of  aiislMtaiicc — In  seneral. — Or- 
der that  writ  of  assistance  Issue.  Is  special 
order  made  after  final  judgment  and  there- 
fore appealable. — Pavis  v.  Donner,  82  Cal. 
86,  22  Pac.  87$. 

303.  Same— In  sale  In  partition. — Such 
writ  is,  with  respect  to  the  interlocutory 
decree   In  partition,   an   order   after  final 


Judgment,  and  ia  appealable  as  such. — Oor- 
dan  V.  Graham,  163  Cal.  299.  96  Pac.  146. 

364.  Same — Ordev  refnsiiiK  lo  reatrala 
■beriir  from  execatlnc  nrrit  of  assistance  is 
not  appealable. — Flgnaz  v.  Burnett,  119  Cal. 
167,  161,  61  Pac.  48. 

8«B.  Writ  of  orroi^WIIl  act  be  sraDted 
la  proeeedlnvi  wkerc  apveal  Ilea,  appeal 
being  made  exclusive  In  sueh  oases. — Sac- 
ramento P.  A  N.  R,  Co.  V.  Harlan,  24  Cal. 
334.  336. 

see.  Writ  of  possesHlon— Error  In  crant- 
InfC  writ  of  possession  or  any  subsequent 
order  refusing  to  set  it  aside  maj  be  re- 
viewed on  appeal,  and  Is  not  ground  for 
mandamus. — Gutierrez  v.  Superior  Court, 
106  Cal.  171,  172,  89  Pac.  530. 


§964.  APPEALS;  IN  WHAT  CASES  APPEALED  FHOM  JUSTICES' 
COURTS.  The  foregoing  section  does  not  apply  in  eases  appealed  from  jus- 
tices', police,  or  other  inferior  courts,  except  cases  of  forcible  entry  and 
detainer,  and  cases  involving  the  title  or  possession  of  real  property,  or  the 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  or  in  which  the 
demand,  exclusive  of  interest,  or  the  value  of  the  property  in  controversy, 
amounts  to  three  hundred  dollars. 

History:  Enacted  March  26.  18S0,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  16;  repeal  by  Code  Commission,  Act  March  8,  1901,  State,  and 
Amdts.  1900-1,  p.  174,  held  unconstitutional,  see  history,  S  6  ante. 

See,  ante,  M  9S<  and  963  and  notes.  Aa  to  appeals  to  nperlor  eoart,  see,  post, 

15  974  et  soQ. 

§  965.  APPEALS  BY  EXECUTORS  AND  ADMINISTRATORS.  When  an 
executor,  administrator,  or  guardian,  who  has  "given  an  oflScial  bond,  appeals 
from  a  judgment  or  order  of  the  superior  court  made  in  the  proceedings  had 
upon  the  estate  of  which  he  is  executor,  administrator,  or  guardian,  his  official 
bond  shall  stand  in  the  place  of  an  undertaking  on  appeal ;  and  the  sureties 
thereon  shall  be  liable  as  on  such  undertaking. 

History:  Enacted  March  26.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  15;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  174,  held  ua  constitutional,  see  history,  §  5  ante. 

ADMINISTRATORS  AND   EXECUTORS—  Am  to  rtght  of  appeal  by  execotwr  or  ad- 

APPEALS  BY.  mlBlBtrator,  see  8  Church's  New  Probate 

,  .  LAW    and   Practice,    2d   ed.   pp.  2609-3639, 

1.  Construction  of  section— Aa  not  applying,  g  iggj. 

1.    ConatractloB  of  aectla^-Aa  not  ap- 

2.  Same — Applies  to  orders  in  probate  pro-  plj-in*.  nhen. — The  abov*.  section  Is  con- 

coedinga.  strued  not  to  apply  where  there  was  nothing 

r,    3    a    3   •  ■  record  to  show  that  executors  who  ap- 

3.  Conveyance— Order  for— Bond  of  admin-s-  pealed  ever  gave  any  official  bond  and  where 

trator  is  sufficiODt  undertaking  on  appeal.  appeal  was  not  from  order  made  In  proceed- 

4.  Distribution— Construed   not   to   authorize  *>ad   upon  estate.— Pacific  Pav.  Co.  t. 

appeal  by  executor  of  deceased  heir,  with-  Bolton.  89  Cal.  164,  155,  26  Pac.  650. 

out  bond.  2-    Saiii»— Applies  to   orders    In  probate 

-  ,    ,         ,        -  .       a   .  .  proceedln**, — Construed  to  apply  to  appeals 

6.  Bcvocation  of  lettws— Appeal  bj  adnunia-  trom  Judffments  and  orders  made  in  probate 

trator  of  estate  from  order.  proceedings,  and  hence  bond  of  admfnlstra- 

6.  Settlement  of  account  after  rerignation— In  "t^n^"  <>'  undertaking  on  ap- 

-g^g^l  peal,  not  only  for  purpose  of  perfecting  ap- 

peal,  but  also  to  stay  proceedings  under 
See,  ante,  IS  936  and  963  and  notes.  order  appealed  trom.  directing  payment  of 
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claim. — parte  Orford,  102  Cal.  66«,  657, 
S6  Pac.  928.  See  In  matter  of  Sharp,  92  Cal. 
fi77,  579,  8S  Pac.  783. 

a.  ConTeyance — Order  for — Bond  of  ad- 
mlniatrator  la  aufBcient  onderfaklnK  on  ap- 
peal from  an  order  directing  him  lo  make 
conveyance  of  certain  real  estate. — Bstate  ot 
Curwin,  61  Cal.  160. 

4.  DiBtrlbafton— Conntrued  not  to  sathor- 
Uf  appeal  by  e»ca(or  of  deceased  heir, 
ik-tthont  boad,  from  order  distributing  por- 
tl'in  of  estate  to  legratee,  such  order  not 
tieing  order  made  in  proceedings  for  settle- 
ment of  estate  in  which  he  is  executor.— 
Kstate  of  Slterrett.  80  Cal.  62,  63,  22  Pac  SB. 


S.  Revocattom  of  letters — Appeal  br  ad- 
■nlnlNtrator  of  eatate  from  order  revoking 
his  letters  la  not  proceeding  had  upon  estate 
of  which  he  Is  executor  witliln  meaning  of 
tl.is  section,  providing  that  no  bond  need  be 
given  In  such  cases. — Estate  of  Danlelson,  88 
Cal.  1«0.  481,  26  Pac.  505. 

8.  Settlement  of  account  after  rcnignn- 
tion — In  Keneral. — Appeal  by  special  admin- 
istratrix after  her  resignation,  from  order 
disallowing  accounts,  does  not  come  within 
this  section,  providing  that  offlclat  bond 
of  administratrix  shall  stand  in  place  of 
undertaking  on  appeal. — Estate  of  McDer' 
mott,  127  Cal.  160,  461.  69  Pac.  783. 


§  966.  ACTS  OF  EXECUTORS  AND  ADMimSTRATORS.  WHERE  AP- 
POINTMENT VACATED.  When  the  judgment  or  order  appointing  an  execu- 
tor, or  administrator,  or  guardian,  is  reversed  on  appeal,  for  error,  and  not  for 

want  of  jurisdiction  of  the  court,  all  lawful  acts  in  administration  upon  the 

estate  performed  by  such  executor,  or  administrator,  or  guardian,  if  he  have 

qualified,  are  as  valid  as  if  such  judgment  or  order  had  been  affirmed. 

HIdtory:  Original  section  enacted  March  11,  1872,  founded  upon 
S369  Practice  Act  as  amended  1863  (Stats.  1853,  p.  277),  1854  (Stats. 
1864.  pp.  66,  73) :  and  1866  (State.  1866-6,  p.  846) ;  amended  March  24, 
1874.  Code  Amdts.  1873-4,  p.  340;  repeal  approved  March  26.  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  enactment  ot  present  section 
approved  March  26.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  15;  repeal 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  174,  held  unconstitutional,  see  history,  S  6  ante. 


1.  CoBafraetloB  —  Power  oC  SHardlan, 
pendiav  appeal  from  order  of  appointment. 

— This  section  does  not  give  the  guardian 
authority  to  take  possession  of  the  property 
of  an  incompetent  person,  or  otherwise  act 
under  the  authority  of  such  appointment, 
pending  an  appeal  from  the  order,  duly  per* 
fected  under  the  provisions  of  section  941, 
ante,  and  supersedeas  will  Issue  to  prevent 
such  acts,  upon  his  threat  to  do  so.  Such 

§§  967,  968.    [No  such  sections.] 


construction  Is  not  contrary  to  a  sound 
public  policy. — Coburn  v.  Hynes.   161  Cal. 
687,  120  Pac.  26. 
See,  ante,  99  936  and  963  and  notes. 

Am  to  appeal  from  appolatneBt  of  exee- 
■tor,  etc.,  see,  ante,  I  69S  subdivision  3  and 
note. 

Am  to  rcatltntlOB  om  nreraBl,  see,  ante, 
5  957  and  note. 


§  969.  WHO  HAY  TAKE  APPEAL  FROM  PROBATE  COURT.  [Repealed.] 

History!  Elaacted  March  11,  1872;  amendment  approved  March  24, 
1874.  Code  Amdts.  1873-4,  p.  341;  March  9,  1878,  Code  Amdts.  1877-8. 
p.  104;  repeal  approved  April  15.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.), 
p.  64. 


APPEAL  FROM  PROBATE  COURT. 

1.  As  to  repeal  of  seetion — Aeademie  now. 

2.  Construction — Amendment  of  code. 

3.  Statute  only  gives  right  of  appeal — Order 

refusing  to  quash  ezeootion. 

4.  Sa-ne — Conveyance;  order  granting  or  re- 

fusing to  grant  petition  for. 

5.  Same — Homestead — Order  setting  apart. 

6.  Samfr — New  trial  orders. 

7.  Same — Revocation  of  letters — Order  deny- 

ing petition. 

8.  Same — Sale — Order  reftiBing  to  set  aside. 
See.  ante,  Sf  936  and  963  and  notes. 
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Am  to  appealable  and  nonappealable  or- 
dera  In  probate  proeeedlnKH<  see.  ante,  S  963 
and  note. 

1.  Am  to  repeal  of  aeet ton— Academic  now. 

— The  above  section  was  repealed  In  1880, 
and  the  cases  under  it  are  thought  to  be 
purely  academic;  but  as  they  may  have  a 
possible  Interest  or  value,  the  annotation  is 
retained. 

2.  "  CoBatrnctlon  —  Amendmeat  of  code.— 
In  1880,  In  order  to  adapt  provisions  of  code 
to  constitution,  which  had  ffiven  superior 
court  jurisdiction  previously  exercised  by 
district  and  probate  courts.  lPi?i.'<latlon  re- 
pealed this  section  and  added  subdivision  3 


Digitized  by 


APPEALS  TO  SUPBRIOn  COURTS. 


[Ft.  II. 


to  section  9fi3,  ante,  In  which  Is  contained 
provisions  of  this  section,  excepting  subdi- 
vision 8.  The  provision  In  subdivision  2  oC 
section  963.  ante,  which  authorizes  an  ap- 
peal to  be  taken  "from  an  order  ^rantlnj; 
or  refusing  a  new  trial,"  embraces  all  such 
orders,  whether  made  In  probate  proceed- 
ing or  in  civil  actions.  In  all  cases  in  which 
superior  court  when  sitting  as  court  of  pro- 
bate Is  authorized  to  entertain  motion  for 
new  trial,  an  appeal  will  lie  from  its  order 
thereon. — Estate  of  Bauquier,  8S  Cal.  302, 
314,  26  Pac.  178.  532. 

S.  Statute  oaly  kItcs  rlirlit  of  appeal — 
Order  refualBV  to  qnasb  execntlon. — Appeal 
from  probate  court  was  proceeding  regu- 
lated by  statute,  and  subJectB  of  such  appeal 
Were  enumerated  In  this  section.  Order  uf 
probate  court  refusing  to  quash  execution 
was  not  there  enumerated,  and  Is  therefore 
not  appealable. — Blum  v.  Brownstone  Bros., 
60  Cal.  29S,  »4. 

4.  Same— Com veraneet  order  prantlMK  or 
rcfoslMs  to  Braat  yetltloa  for  conveyance 
of  real  estate  under  sections  1S97  et  seq. 


post  Is  appealable. — Estate  of  Corwin,  SI 
Cal.  160,  lU. 

5.  Same — HosB— tead  Order  aettiiw  apart 
homestead  is  appealable. — Estate  of  Burns, 
S4  Cal.  223.  228. 

«.  Sam«-~New  trial  order*. — Appeal  will 
not  He  from  order  oTerruUnc  motion  for 
new  trial  In  case  or  proceeding  where  ap- 
peal is  prohibited  from  order  or  Judgment 
sought  to  be  reviewed,  as  such  would  be 
accomplishing  Indirectly  what  Is  forbidden 
to  be  done  directly. — BsUte  of  Keane,  56 
Cal.  407,  409. 

As  to  order  denying  a  new  trlnl  not  being 
an  nppealable  order,  see,  ante,  S  963.  note 
pars.  200-211. 

7.  Same  —  Revocation  of  lettem  —  Order 
denying  petition  for  revocation  of  letters 
of  administration  Is  not  Included  In  enumer- 
ation of  this  section  and  Is  therefore  not 
appealable. — Estate  of  MontBomery,  SS  Cal. 
210.  211;  Estate  of  Keane,  6S  Cal.  407,  408. 

'B.  Same— Sale— Order  refaslag  to  net 
aside. — Order  of  probate  court  refusing  to 
set  aside  order  of  sale  Is  not  appealable. — 
Estate  of  Smith.  51  Cal.  568,  665. 


§970.   EXECUTORS  AND  ADMINISTRATORS  NOT  REQUIRED  TO 

GIVE  1TNDERTAKIN0  ON  APPEAL.  [Repealed.] 

History:  Enacted  March  11,  1872;  repeal  approTed  April  15,  18S0, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  64. 

§  971.  ACTS  OF  ACTING  ADMINISTRATOR,  ETC.,  NOT  INVALIDATED 
BY  REVERSAL  OF  ORDER  APPOINTING  HIM.  [Repealed.] 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  341;  repeal  approved  March  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14,  and  by  Act  April  16,  1880, 
Code  AmdU.  1880  (C.  C.  P.  pt.),  p.  64. 


[By  Act  March  26,  1880,  Chapter  III  is  declared  "amended,"  but  in  fact  repealed,  and  a 
new  Chapter  III  substituted  therefor.   See  Code  Amdts.  18S0  (C.  C.  P.  pt.},  p.  14.] 


CHAPTER  m. 


APPEALS  TO  SUPERIOR  COURTS. 


}  974.  Appeal  from  judgment  of  justices'  or 
police  court. 

5  97.').  Appeal  on  questions  of  law;  state- 
ment. 

i  976.  Appeal  on  questions  of  fact,  or  law 
and  fact 

8  077.  Transmission  of  papers  to  appellato 
court. 

1 978.   Undertaking  on  appeal. 


§  978a.  Time  of  filing  appeal.  Exception  to 
sureties.  Justification. 

§  979.  Stay  of  proceedings  on  filing  under- 
taking. 

S  980.    Powers  of  superior  court  on  appeal. 

S  981.  No  appeal  effective  onlees  fees  for 
filing  are  paid. 

S  982.  Papers  retnmed  on  dismissal  of  ap- 
peal. *^ 


§  974.   APPEAL  FROM  JUDGMENT  OF  JUSTICES'  OR  POLICE  COURT. 

Any  party  dissatisfied  with  the  judgment  rendered  in  an  civil  action  in  a 
police  or  justice's  court,  may  appeal  therefrom  to  the  superior  court  of  the 
county,  at  any  time  within  thirty  days  after  notice  of  the  rendition  of  the 
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judgment.  The  appeal  is  taken  by  filing  a  notice  of  appeal  with  the  justice  or 
judge,  and  serving  a  copy  on  the  adverse  party.  The  notice  must  state  whether 
the  appeal  is  taken  from  the  whole  or  a  part  of  the  judgment,  and  if  from  a 
part,  what  part,  and  whether  the  appeal  is  taken  on  questions  of  law  or  fact  or 
both. 

History:  Original  section  enacted  March  11,  1872.  substantial  re- 
enactment  of  8  624  Praotloe  Act  as  amended  1863  (Stats.  1863,  p.  280), 
and  1864  (Stats.  1864,  pp.  70,  73,  84);  repeal  approved  March  26,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  enactment  ot  present  section 
approved  March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  15;  repeal 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  175,  held  unconstitutional,  see  hlBtory,  j  5  ante;  amendment  ap- 
proved May  20,  1921,  Stats,  and  Amdts.  1921,  p.  211.  In  effect  July 
29,  1921. 


APPEALS  TO  8UPERI0B  COUBT. 

1.  Adverse  parties — Are  those  who  hj 

record  appear  to  be  btteiasted  in 

jadgment. 

2.  Same — Intervener  and  defendant, 

3.  Same — Nominal  defendants. 

4,  5.  Appeal  from  judgment  by  default. 

6.  Appeal  heard  on  statement. 
7-  9.  Appeal  upon  questions  of  law  and  fact. 

10.  Same — ^Belation  of  parties. 

11.  Appeal  taken  from  the  whole  judg- 

ment— Notice  to  state  what. 

12.  Attorney  of  reeord  —  Need  not  dgn 

notiee  of  appeal. 

13.  Civil  actions  in  police  court — An  ap- 

peal will  lie  from. 

14.  Construction  of  section — As  to  ffener* 

aUy. 

15.  Same — Legislative  intent. 

16, 17.  Same — Above  section  and  sections  978 
and  978a,  post,  construed  together. 
18, 19.  Same — Section  978a,  post. 

20.  Same— Section  978%,  post. 

21.  Date  of  rendition  of  judgment — In- 

correct recital  aa  to. 

22.  Default  —  Judgment  by  in  justices' 

court  is  appealable. 
23-  25.  Deposit  on  appeal 

26.  Dismissal  —  Appeal  not  taken  within 

thirty  days. 

27.  Same— Effect  of. 

28.  Effect  of  appeal  from  justices'  court. 
29-  31.  Effect  of  transmission  of  papers  on  ap- 
peal. 

32.  Erroneous    dismissal  —  Liability  of 

sureties. 

33.  Essentials 

geneml. 
34,  35.  Excepting 
sureties. 

36, 37.  Same — Five  days  allowed  respondent 
for  exception  to  the  sureties. 

3H.  Extension  of  time  to  appeal. 
39.  Failure  of  sureties  to  justify — ^Effect 
of. 
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40.  Filing  appeal — Evidence  of. 

41.  Same — What  constitutes.  > 

42.  Jurisdiction — ^Entry  of  judgment. 

43.  Jurisdiction  of  justice — ^Devested  on. 

44.  Jurisdiction  of  superior  court  on  ap- 

peal— Notice  of  filing  of  undertak- 
ing. 

45-  48.  Jurisdictional  prerequisites. 

49.  Justices'  court — Excess   of  jurisdic- 
tion— Bemedy  by  appeal. 

50-  S2.  Justification  of  sureties. 

53.  Liability  of  sureties  —  Assignment  of 

judgment. 

54.  Same — Failure  to  file  undertaking. 

55.  Nature  of  appeal — Determination  of. 

56.  Notice  of  appeal  from  judgment  of 

justices'  court — In  general. 

57.  &ime — Mistake  in  date  of  judgment. 
58-  60.  Same — Order  of  service  and  filing. 

61.  Same  —  Service  of  notiee  on  adverse 

party. 

62.  Same — Same — Corporation  respondent. 
63, 64.  Notice  of  filing  of  undertaking  on  ap- 
peal 

65.  Orders — No  appeal  from. 

66.  Same — Vacating  judgment. 

67.  Same — Vacating  order. 

68.  Premature  appeal — As  to  generally. 

69.  Same  —  Necessity  for  entry  of  judg- 

ment. 

70.  Same — "Rendition"  and  "entry"  of 

judgment. 

71.  Reversal  of  judgment — When  proper. 

72.  Trial  de  novo — Extent  of. 

73-  75.  Undertaking  on  appeal  necessary — In 
general. 

76.  Same— Defective. 

77,  Same--Same— Cure  of  defective  under- 

taking. 

78,79.  Same— Filing  of  undertaking  within 
the  time. 

80.  Same— New  undertaking. 

81.  Same— Parties  can  not  waive. 
82,  83.  Same — Sufficiency  of  undertaking. 
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84,  85.  Waiver  of  service  of  notice — ^Appear- 

ance is. 

86.  Waiver  of  entry  of  judgment — Ap- 
pearance by  reaposdent. 

See,  also,  ante,  H  936  anct  963  and  notes. 

1.  Advene  partiea  —  Are  thoiie  who  br 
record  appear  to  be  IntereHted  Id  Jndsment 

SO  that  they  will  be  aflected  by  its  reversal 
or  nulUflcatlon,  and  hence  parties  not  served 
with  summons  In  Justices'  court  and  not 
having  appeared  are  not  parties  to  Judg- 
ment, and  are  not  adverse  parties  on  ap- 
peal so  as  to  necessitate  service  of  notice 
of  appeal  on  them. — Terry  v.  Superior  Court, 
110  Cal.  85.  87,  42  Pac.  464;  Bullock  v.  Tay- 
lor, 112  Cal.  147,  149,  44  Pac.  457. 

2.  Same— later vener  and  defendant  in  ac- 
tion in  justices'  court  are  adverse  parties 
and  must  be  served  wtih  notice  of  appeal. — 
Rossi  V.  Superior  Court.  114  Cal.  371,  374,  46 
Pac.  177. 

8.  Same — ^Nonlaal  dcfeadaats  Who  were 
nerely  served  with  summons  because  they 

were  husbands  of  other  defendants,  and 
against  whom  no  Judgment  was  asked  or 
rendered,  Judgment  being  taken  against 
separate  property  of  their  wives,  are  not 
adverse  parties  to  be  served  with  notice  of 
appeal. — Terry  v.  Superior  Court,  110  Cal. 

85,  88.  42  Pac.  464. 

4,    Appeal   from  Indgment  by  defavlt. — 

On  such  an  appeal,  where  no  trial  was  had 
and  no  evidence  introduced,  there  ts  no 
evidence  to  be  embodied  In  a  statement,  and 
where  there  Is  no  statement,  the  court  is 
authorized  to  reverse  the  Judgment  and  re- 
mand for  trial,  If  error  appears  In  the  pa- 
pers and  flies,  without  regard  to  the  fact 
that  the  appeal  was  on  both  law  and  fact, 
and  the  superior  court  ordered  a  new  trial. 
— Miklauschutz  v.  Superior  Court,  16  Cal. 
App.  227,  116  Pac.  376. 

6.  Where  no  trial  was  had  In  the  Jus- 
tices' court,  no  evidence  Introduced,  and  a 
Judgment  by  default  rendered,  an  appeal  on 
a  question  of  law  alone  is  permissible  with- 
out a  statement,  and  if  error  Is  found  In  the 
papers  and  flies,  the  case  may  be  remanded 
for  trial  on  the  merits,  notwithstanding  the 
appeal  was  nominally  on  both  law  and  fact 
and  the  order  of  the  court  was  for  a  new 
trial. — Miklauschutz  v.  Superior  Court,  16 
Cal.  App.  227,  116  Pac.  376. 

6.  Appeal  keard  oa  atateBeat  the  court 
ia  given  power  to  review  certain  enumer- 
ated orders,  but  where  the  statute  provides 
for  a  new  trial  as  a  matter  of  right  no  pro- 
visions are  made  for  the  review  of  either 
intermediate  or  subsequent  orders  or  rul- 
ings. The  principal  action  Is  by  the  appeal 
restored  to  the  same  position  It  occupied 
before  the  trial  as  to  alt  matters  leading 
to  the  Judgment  and  the  superior  court  tries 
the  case  the  same  as  if  there  had  been  no 
trial  in  the  Justices"  court. — Nail  v.  Superior 
Court,  11  Cal.  App.  27.  30,  103  Pac.  902. 

T.  Appeal  npOB  «ncati«ii»  of  law  and  fact 
no  provision  Is  made  tor  a  review  of  an 
order  of  the  Justice  refusing  to  dissolve  an 


attachment. — Nail  v.  Superior  Court,  11  Cal. 
App.  27,  31,  103  Pac.  S02. 

8.  On  such  appeal  duly  perfected,  the 
case  Is  removed  to  the  superior  court  for 
trial  de  novo,  and  the  superior  court  must 
try  it  as  though  no  trim  -tad  taken  placu 
In  the  lower  court. — Kraker  v.  Superior 
Court,  15  Cal.  App.  663,  116  Pac.  663. 

9.  Where  there  has,  In  fact,  been  no  trial 
in  the  lower  court,  and  the  Justice  erro- 
neously renders  a  Judgment  by  default,  the 
superior  court  has  Jurisdiction  to  remand 
the  case  for  trial  on  the  merits.  It  Is  im- 
material that  the  appeal  was  nominally  on 
law  and  fact,  and  that  the  superior  court 
remands  the  case  for  a  new  trial. — Miklau- 
schutz V.  Superior  Court,  16  Cal.  App.  227, 
116  Pac.  376. 

10.  Same— RclatloB  of  yartlca^The  trial 

on  such  appeal  being  de  novo,  and  as  though 
no  previous  trial  had  been  had,  the  plaintiff 
is  the  actor,  as  he  was  In  the  lower  court 
and  it  is  error  for  the  court  to  dismiss  an 
appeal  by  defendant  for  want  of  prosecu- 
tion and  render  Judgment  againat  defendant 
and  In  plalntlflCs  favor. — Kraker  v.  Superior 
Court.  IS  Cal.  App.  664,  IIS  Pac.  «63. 

11.  Appeal  takea  from  tke  whtde  Jndsr- 
aieat—Notiec  to  state  what.— The  notice  is 
not  required  to  state  whether  it  Is  upon 
questions  of  law  or  fact,  and  the  appellant 
is  entitled  to  a  trial  de  novo. — Rauer's  Law 
&  C.  Co.  V.  Superior  Court,  10  Cal.  App.  423, 
425.  102  Pac.  547. 

As  to  bond  OB  appeal,  see  pars.  73-83,  this 
note. 

12.  Attorney  of  record— Need  not  sign 
notice  of  appeal. — Notice  of  appeal  from 
Justices'  court,  signed  by  appellant  person- 
ally or  by  some  one  who  may  be  selected 
for  that  purpose,  is  sufficient.  Attorney  of 
record  need  not  sign  It. — Totton  v.  Superior 
Court,  72  Cal.  37.  88.  13  Pac  72. 

IS.  CIvU  actiaaa  ia  police  eoart— Aa  ap- 
peal will  lie  bom  a  Judgment  of  a  police 
court  In  a  civil  actlon.--Slmpson  v.  Police 
Court,  160  Cal.  531,  117  Pac.  SB3. 

14.  Constraction  of  aeetlon — As  to  gea- 
erally. — Construing  the  several  provisions  of 
the  code  relating  to  Justices'  courts  and  the 
practice  therein  together  a  party  excepting 
to  the  sufHciency  of  sureties  on  an  under- 
taking on  appeal  must  file  his  notice  of  ex- 
ception with  the  Justice  and  no  such  ev- 
ceptlon  will  be  deemed  to  be  complete  until 
such  notice  is  filed. — Budd  v.  Superior  Court, 
14  CaL  App.  2S«,  111  Pac  628. 

15.  Same— Leglalatlve  Intent. — If  the  pur- 
pose  of  the  legislature  In  requiring  notice 
of  the  fliing  of  the  undertaking  to  be  given 
respondent  was  to  remedy  an  abuse  as  to 
exceptions  to  sureties,  by  making  such  no- 
tice one  of  the  steps  necessary  to  perfect 
the  appeal,  there  was  a  failure  thereof  by 
the  provision  expressly  requiring  that  the 
sureties  must  be  excepted  to  within  five 
days  after  filing  the  undertaking. — Blake 
V.  Superior  Court,  17  Cal.  App,  S8,  118  Pac 
448. 
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10.  Same — Above  Ncctlon  and  >e«4ton« 
078,  and  e78a,  po»l,  conslnicd  toi«tker, 
— Construing  above  section  and  sections 
978  and  978a,  post,  together,  an  appeal 
can  be  taken  within  thirty  days  from 
the  rendition  of  the  Judgment.  The  first 
step  Is  the  filing  of  a  notice  of  appeal 
and  service  thereof  on  the  adverse  party; 
to  make  the  appeal  effectual  an  undertaking 
must  be  filed  within  five  daya  after  the  til- 
ing of  the  notice  of  appeal;  the  respondent 
must  be  given  notice  of  the  flllng  of  the 
undertaking  and  all  of  these  things  must 
be  done  wlthtn  the  thirty  days. — Golden 
Oate  Title  Co.  t.  Superior  Court,  169  Cal. 
474,  114  Pac.  978. 

17.  Under  section  978,  post,  as  amended 
in  1909,  the  time  of  flllng  an  undertaking 
on  appeal  from  a  Judgment  of  a  Justices' 
court  does  not  begin  to  run  at  'the  time  of 
the  rendition  of  the  Judgment.  It  begins 
to  run  from  the  time  of  the  flllng  of  the 
notice  of  appeal  and  continues  for  flve  days 
after  the  flllng  of  such  notice. — Rlgby  v. 
Superior  Court,  162  Cal.  S34,  S3«,  SS7,  339. 
122  Pac.  968. 

18.  Same  —  Seetlon  978a.  post. — Section 
978a,  post,  applies  to  appeals  from  record- 
ers* courts  <Stats.  1907,  p.  272). — Began  v. 
Superior  Court,  14  Cal  App.  572,  114  Pac. 
53,  72. 

19.  Enactment  of  this  section  In  1909  did 
not  change  the  rule  that  all  the  steps 
qeoessary  to  the  taking  of  the  appeal  must 
be  taken  within  thirty  days  as  provided  In 
above  section.  It  adds  a  further  condition, 
but  was  not  intended  to  extend  any  further 
rights  to  the  appellant.  Now,  as  formerly, 
the  undertaking  must  be  filed  within  thirty 
days  after  rendition  of  the  judgment. — 
Regan  v.  Superior  Court,  14  Cal.  App.  572, 
114  Pac.  6S,  72. 

20.  Some — Section  •78^.  post. — The  en- 
actment of  section  978H,  post,  In  1909  did 
not  change  the  rule  that  all  steps  necessary 
to  take  the  appeal.  Including  filing  of  the 
undertaking,  must  be  taken  within  thirty 
days  after  rendition  of  the  Judgments — ^Re- 
gan V.  Superior  Court.  14  Cal.  App.  672,  114 
Pac.  53.  72. 

St.  Date  of  rendition  nf  Judgaient—incnr- 
reet  recital  as  to. — An  Incorrect  recital  in 
the  notice  of  appeal  of  the  date  of  the  ren- 
dition of  the  Judgment  Is  not  fatal,  and  does 
not  affect  the  Jurisdiction  of  the  superior 
court,  where  the  Judgment  Is  otherwise  cor- 
rectly described. — Judd  V.  Superior  Court, 
29  Cal.  App.  671,  157  Pac.  586. 

See,  also.  par.  57,  this  note. 

22.  Del  aolt  —  Jndament  by  In  Jost  lees' 
court  la  appealable.  —  Tucker  v.  Justices' 
Court.  120  Cal.  512.  514,  52  Pac.  808. 

33.  Deposit  on  appeal. — Where  evidence 
la  conflicting  upon  the  question  as  to 
whether  a  deposit  for  costs  on  appeal  made 
with  a  Justice  was  made  for  that  purpose, 
the  supreme  court  wilt  not  Interfere  with 


the  decision  of  the  superior  court  by  writ 
of  review. — Thomas  v.  Hawkins.  12  Cal. 
App.  327,  333.  107  Pac.  578. 

24.  Although  sum  deposited  with  Justice 
as  security  for  costs  on  appeal  greatly  ex- 
ceeds the  required  amount,  the  superior 
court  acquires  Jurisdiction. — Thomas  v. 
Hawkins,  12  Cal.  App.  327.  SSS,  107  Pac.  678. 

26.  Although  this  section  contains  no 
provision  for  depositing  of  money  In  lieu 
of  undertaking  for  costs  on  appeal,  section 
926,  ante,  does  make  such  provision  and  th» 
two  sections  must  be  construed  together  and 
therefore  where  appellant  deposits  to  cover 
cost  of  the  appeal  the  appellate  court  ac- 
quires the  Jurisdiction  the  same  as  If  an 
undertaking  had  been  given. — Pacific  Win- 
dow Glass  Co.  T.  Smith,  8  Cal.  App.  762, 
766,  97  Pac.  S9S. 

26.  Dlsmlssal~-Appeal  not  taken  within 
thirty  days  after  Judgment  rendered  will  be 
dismissed. — ^Hollenbeak  v.  UcCoy,  127  Cal. 
21,  23,  69  Pac.  201. 

2T.  Saase— Effect  of> — ^Dismissal  of  appeal 
from  Justice  of  peace  affirms  Judgment  of 
Justice  where  Judgment  was  merely  erro- 
neous and  not  void. — Rltzman  v.  Burnbam, 
114  Cat.  522.  525,  46  Pac.  379. 

28.    Effect  of  appeal  froaa  Jnstlees*  eonrt 

Is  to  vacate  Judgment  against  appellant 
and  to  leave  all  Issues  of  fact  between  him 
and  defendant  to  be  tried  anew  In  superior 
court,  and  it  on  trial  superior  court  shall 
determine  these  issues  In  favor  of  plaintiff. 
Judgment  will  be  authorized  In  favor  of 
plaintiff,  notwithstanding  intervention.  — 
Rossi  V.  Superior  Court,  114  Cal.  371.  874, 
46  Pac.  177. 

2V.  Effect  of  tmnasslsalon  of  papers  on 
appeal. — If  the  transmission  of  all  the  pa- 
pers In  a  cause  to  the  superior  court  on  ap- 
peal be  to  vest  that  court  with  Jurisdiction 
of  an  attachment  proceeding  In  connection 
therewith  such  jurisdiction  Is  not  for  the 
purpose  of  reviewing  the  rulings  of  the 
Justices'  court  In  connection  with  the  attach- 
ment, but  Is  Incidental  to  the  execution  of 
the  Judgment  which  may  be  rendered  In  the 
principal  action. — Nail  v.  Superior  Court.  11 
Cal.  App.  27.  31.  103  Pac.  902. 

30.  There  Is  no  warrant  for  the  superior 
court  to  dismiss  an  appeal  after  the  same  Is 
once  fully  perfected  upon  the  motion  of  the 
plaintiff  because  the  appellant  has  failed  to 
prosecute  the  appeal  with  diligence.  Where 
the  appeal  is  upon  questions  of  both  law  and 
fact,  the  plaintiff  is  the  actor  in  the  su- 
perior court  and  It  Is  his  duty  to  cause  the 
prosecution  of  the  action  to  a  final  deter- 
mination, and  no  duty  In  that  regard  de- 
volves upon  the  defendant  who  Is  the  ap- 
pellant, although  he  may  be  Invoking  the 
Jurisdiction  of  the  appellate  court. — Rabin 
v.  Pierce.  10  Cal.  App.  734.  736.  103  Pac.  771. 

31.  Papers  once  properly  filed  In  superior 
court,  the  Justice  has  no  power  to  recall 
them  for  any  purpose,  nor  has  the  superior 
court  authority  to  cause  the  papers  to  be 
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returned  to  the  Justice. — Budd  V,  Superior 
Court,  14  Cal.  App.  266,  111  Pac.  S88. 

Ab  to  "tntrr**  and  <^ndltton**  of  iu*w- 
■iont.  s«e  par.  70.  this  note. 

S3.  BrraneonB  dUmlaMl  —  Liability  of 
snredra. — Brror  In  dismissing:  appeal  does 
not  affect  liability  of  sureties  on  undertak- 
ing on  appeal  from  Justices'  court. — Nolan  v. 
Fidelity  ft  Deposit  Co.,  2  Cal.  Aiip.  1,  82  Pac. 
1119. 

53.  Ewenttail*  to  effect  mn  appeal  —  In 
vcnenl. — (1>  The  nUng  of  the  notice  of  ap- 
peal, (2)  the  aervlce  ot  a  copy  of  the  notice 
upon  the  adverse  party,  and  (3)  the  flllnS 
of  a  written  undertaking.  And  all  these 
thlners  must  be  done  wlthtn  thirty  days  after 
rendition  of  the  Judgment.  All  of  them  are 
Jurisdictional  prerequisite,  and  until  all  of 
them  are  completed,  the  appeal  Is  not  ef- 
feotual  for  any  purpose. — Crowley  Launch 
&  Tugr  Boat  Co.  V.  Superior  Court,  10  Cal. 
App.  842.  344,  101  Pac.  935. 

54.  Bxcrptlnr  to  the  aaffldency  of  tke 
■nretfes,  their  Justification  may  be  waived, 
but  this  waiver  must  be  made  within  Ave 
daya  or  else  the  Buperlor  court  will  lose 
JuilBdlctlon. — Crowley  launch  ft  Tug  Boat 
Co.  V.  Superior  Court,  10  Cal.  App.  S12,  S46, 
101  Pac.  9SS. 

Ab  to  fnatlScatlOB  of  rarotias,  eee  pars. 

SO-62,  this  note. 

35.  Where  the  exception  Is  made  more 
than  twelve  days  after  the  flUng  of  the 
bond  It  la  too  late,  and  the  dismissal  of  the 
appeal  for  failure  of  the  sureties  to  qualify 
Is  error. — ^Wldrln  T.  Superior  Court,  17  Cal. 
App.  94,  lis  Pac.  550. 

SO.  Same— Five  daya  allowed  respondent 
for  exeeptton  to  the  aaretieB,  question 
whether  time  begins  to  run  only  after  the 
service  of  notice  upon  him,  raised  but  not 
decided. — Golden  Gate  Title  Co.  v.  Superior 
Court,  159  Cal.  474,  114  Pac.  978. 

37.  While  the  undertaking  on  appeal 
must  be  Hied  within  five  days  after  the  fil- 
ing of  notice  of  appeal,  no  time  Is  specltled 
during  which  notice  of  the  filing  of  the 
undertaking  must  be  given  to  the  respond- 
ent.— Golden  Gate  Title  Co.  v.  Superior 
Court,  169  Cal.  474,  114  Pac.  978. 

Sfl.  Bxtenalon  of  time  to  appeal. — Time 
within  which  to  appeal  from  judgment  of 
Justices*  court  can  not  be  prolonged  by  any 
proceedings  before  such  court. — ^Hollenbeak 
v.  McCoy,  127  Cal.  21.  23,  59  Pac.  201. 

38.  Pnllore  of  sureties  to  JoBtlfy — Effect 

of. — Appeal  is  taken  by  filing  notice  of  ap- 
peal with  Justice  and  serving  copy  on  ad- 
verse party,  and  hence  fact  that  sureties  did 
not  justify  does  not  prevent  appeal  from 
having  been  taken. — Moffat  v.  Oreenwalt,  90 
Cal.  368.  371,  27  Pac.  296. 

40.  Flllnir  appeal — ^Bvldeaee  of. — Marking 
of  filing  of  notice  of  appeal  by  Justice  la  not 
exclusive  evidence  of  tiling  of  paper.  In  ab- 
sence of  entry  in  Justices'  docket.  It  Is  not 
conclusive  proof  that  it  had  been  filed. — 


Williams  Superior  Court,  S  Cal.  Unrep. 
S98,  47  Pac.  783. 

4JU  Saai^— Wkat  eoHBtltntea,! — Failure  to 

file  undertaking  from  Juetlce  of  peace  within 
thirty  days  after  rendition  and  entry  of 
Judgment  will  not  he  ground  for  dismissal 

of  appeal  where  undertaking  was  left  at 
office  of  Justice  within  thirty  days,  but 
was  not  received  by  him  or  marked  "filed" 
until  two  days  after  that  time  because  of 
his  absence  from  his  office  and  from  county. 
— Perkins  Superior  Court,  4  Cal.  788.  S7 
Fao.  780. 

49.    JorfsdletlOB  —  Batry  of  JodsBaeat.— 

Superior  court  has  Jurisdiction  of  appeal 
from  Justice  of  peace  where  Justice  entered 
verdict  of  Jury  In  docket,  though  such 
docket  did  not  show  formal  entry  of  Judg- 
ment.— Montgomery  v.  Superior  Court,  68 
Cal.  407,  411,  9  Pac.  720. 

43.  Jnrladtetlon  of  j  net  lee  Devested  oa. 
— When  notice  of  appeal  and  undertaking 
on  appeal  le  filed,  and  the  fees  of  the  Justice 
paid,  he  Is  devested  of  all  Jurisdiction  ex- 
cept that  under  section  977,  post. — ^Farrlsee 
V.  Superior  Court,  —  Cal.  — ,  181  Pac  78. 

44>  JnrlBdletloB  of  saperior  eoart  «ra  ap- 
peal—Notice  of  fillBg  of  nndertaklBff,  as 

herein  prescribed.  Is  not  essential  to  the 
Jurisdiction  of  the  superior  court. — Blake  t. 
Superior  Court,  17  Gal.  App.  62,  118  Pac. 
448;  WIdrin  v.  Superior  Court.  17  Cal.  App. 
94.  118  Pac.  550. 

45.  JnrlKdlctlonal  prereqalBlte*. — To  ef- 
fectuate appeal  from  Judgment  of  Justice 
of  peace  three  things  are  necessary:  filing 
of  notice  of  appeal  with  Justice,  service  of 
copy  of  notice  on  adverse  party,  and  filing 
of  written  undertaking. — all  of  which  must 
be  done  within  thirty  days  after  rendition 
of  Judgment.  All  these  are  Jurisdictional 
prerequisites,  none  of  wtilch  can  be  dis- 
pensed with,  nor  supplied;  or  if  fatally  de- 
fective, be  remedied  after  time  limited  by 
statute. — McKeen  v.  Naughton,  88  Cal.  462, 
465,  466,  26  Pac.  354. 

46.  To  render  appeal  from  Justices'  court 
effectual  three  things  are  necessary — flting 
of  notice  of  appeal  with  Justice,  service  of 
copy  of  notice  on  adverse  party,  and  filing 
of  written  undertaking, — all  of  which  must 
be  done  within  thirty  days  after  rendition 
of  Judgment. — ^UcCracken  v.  Buperlor  Court, 
86  Cal.  74,  75,  24  Pac.  846. 

47.  Service  of  notice  of  appeal  on  adverse 
party  is  necessary  to  render  appeal  effectual 
and  to  give  appellate  court  Jurisdiction,  and 
hence  Judgment  of  affirmance  without  such 
service  is  erroneous. — Trobock  v.  Caro.  60 
Cat.  301,  303. 

48.  Filing  and  service  of  notice  of  appeal 
within  thirty  days  Is  Jurisdictional  prerequi- 
site to  taking  of  appeal. — Coker  v.  Superior 
Court,  68  Cal.  177,  178. 

4P.  JniitleeB*  conit— Bxce«H  of  Jurfsdlcf  ioa 
— Remedy  by  appcaL — ^Under  the  provisions 
of  the  above  section  in  a  case  where  a  Jus- 
tices' court  or  a  police  court  has  JurMdfctton 
of  the  subject-matter  ot  an  action  instituted 
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therein,  and  has  regrularjr  acquired  iurtadlc- 
tion  of  the  peraon  of  the  defendant  any 
errora  occurring  at  the  trial  are  to  be  cor- 
rected on  appeal  therefrom  and  not  b«  cer- 
tiorari.— Camm  t.  Justices'  Court,  S5  Cal. 
App.  293,  170  Pac.  409. 

QO.  JastMeailon  of  sureties, — Failure  of 
the  sureties  to  Justify  places  the  case  in 
contemplation  of  law  the  same  as  if  no  un- 
dertaking had  been  given.  It  was  a  mere 
nullity  and  conferred  no  Jurisdiction  of  the 
appeal  upon  the  superior  court,  and  If  that 
court  attempts  to  proceed  with  the  case, 
prohibition  will  lie. — Crowley  I<aunch  A  Tug 
Boat  Co.  T.  Superior  Court.  10  Cal.  App.  842, 
344,  101  Pac.  935. 

As  to  exewtloa  ts  snfltolcMer  of  saretlcsb 

see  pars.  34,  36,  this  note;  also,  ante.  1936 

and  note. 

51.  The  requirement  that  the  sureties 
are  to  Justify  within  the  time  speclfled  is 
Jurisdictional,  and  If  they  do  not  so  justify, 
the  superior  court  acquires  no  Jurisdiction 
of  the  appeal. — Crowley  Launch  A  Tug  Boat 
Co.  T.  Superior  Court,  10  Cal.  App.  343,  344, 
101  Pac.  93S. 

62.  Proceedings  to  Justify  can  not  extend 
the  time  only  for  the  purpose  of  Juatifl- 
cation  and  do  not  operate  to  give  addi- 
tional time  within  which  a  new  and  Inde- 
pendent undertaking  may  be  filed.  Where 
the  sureties  fail  to  Justify  the  appeal  must 
be  regarded  as  If  no  such  undertaking  had 
been  given  and  the  superior  court  has  no 
Jurfsdictlon  of  the  appeal. — Lane  v.  Superior 
Court,  5  Cal.  App.  762,  764.  91  Pac.  405. 

53.  Liability  of  ■aretles~Aulffnmeiit  of 
jndgmeat  without  assignment  of  undertak- 
ing on  appeal  therefrom  does  not  pass  as- 
signee any  right  of  action  on  undertaking 
on  appeal,  whether  Judgment  be  assigned 
pending  appeal  or  after  It  had  become  final. 
— Chllstrom  T.  Eppinger,  127  Cal,  826,  327, 
7S  Am.  St  Rep.  46,  SB  Pac.  696. 

04,  Same— Failure  te  flie  nndertaklng  on 
appeal  from  justice  of  peace  within  thirty 
days  after  rendition  of  judgment  Is  good 
ground  for  dismissing  appeal,  but  will  not 
defeat  recovery  on  stay-bond  given  at  any 
time  before  dismissal  of  appeal. — Nolan  v. 
Fidelity  &  Deposit  Co.,  2  Cal.  App.  1,  82 
Pac.  1119. 

no.    Nntnre  of  appeal— Determination  ef; 

— Where  record  on  appeal  from  Justice  .of 
peace  contained  statement  of  case,  superior 
court  was  called  upon  to  determine  nature 
of  appeal. — Smith  v.  Superior  Court,  2  Cal. 
App.  259,  84  Pac.  64. 

S&.  Notice  of  apiwal  from  Judgment  of 
Justices*  court— In  general.^ — A  notice  of  ap- 
peal from  Judgment  of  a  justices'  court 
may  be  filed,  under  this  section,  at  any  time 
within  thirty  days  after  the  rendition  of 
the  judgment  appealed  from,  it  necessarily 
follows  that  the  time  for  filing  the  under- 
taking does  not  stop  with  the  expiration  of 
such  thirty  days,  as  was  held  to  be  the  caae. 
prior  to  the  amendmenta  of  1909,  but  may  in 
some  cases  be  filed  as  much  aa  five  days 
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after  the  thirty-day  period  has  elapsed. — 
RIgby  V.  Superior  Court,  162  Cal.  384,  336, 
337.  880.  122  Pac  968. 

6T.  game  Mistake  In  date  of  Judgment 
In  notice  of  appeal  served  on  respondent 
is  not  material  where  Judgment  la  other- 
wise correctly  described. — Sherman  V.  Rol- 
berg,  9  Cal.  17.  18. 

See.  also,  par.  21,  thla  note. 

08.  Same— Order  of  oervlee  and  flllng. — 

Notice  of  appeal  need  not  be  filed  prior  to 
service  of  copy  on  adverse  party,  order  of 
filing  and  service  being  Immaterial  pro- 
vided they  are  done  within  thirty  days  af- 
ter rendition  of  original  Judgment. — ^Hall 
V.  Superior  Court.  71  Cal.  650,  661.  12  Pac. 
678. 

69.  Service  of  notice  of  appeal  before 
filing  thereof  is  immaterial,  providing  that 
both  are  done  within  time  limited  by  stat- 
ute.—Hall  V.  Superior  Court.  68  Cal.  24.  26. 
8  Pac.  609. 

60.  Construed  not  to  require  filing  of  no- 
tice of  appeal  on  same  day  or  prior  to  serv- 
ice of  notice,  provided  it  is  done  wlthla 
thirty  days. — Coker  v.  Superior  Court,  68 
Cal.  177,  178. 

61.  Same— Service  of  notice  on  adverse 
party. — Copy  of  notice  of  appeal  from  Judg- 
ment of  Justices'  court  must  be  served  "on 
the  adverse  party," — Green  v.  Rogers,  18 
Cal.  App.  672,  574.  123  Pac.  974. 

See,  also,  ante,  I  986,  note  para.  167.  268- 

283. 

82.  Same— flame  —  Corporation  respond- 
ent.— Service  of  notice  of  appeal  from  Jua- 
ticea'  court  on  manager  'of  corporation  re- 
spondent, instead  of  on  Its  attorney.  Is 
sufTlcient  under  this  section. — Pacific  Coast 
R.  Co.  V.  Superior  Court,  79  Cal.  103,  104,  21 
Pac.  609. 

88.  ]f«ttlce  of  flllng  of  undertaking  on  ap- 
peal from  a  Judgment  of  a  Justices'  court 
must  be  "given  to  the  respondent." — Green 
V.  Rogers,  18  Cal.  App.  672.  B74,  123  Pac. 
974. 

As  to  giving  notice  of  filing  of  undertak- 
ing not  being  essential  to  confer  Jurisdic- 
tion on  tbe  superior  court,  see  par.  44.  this 
note, 

64.  As  no  time  Is  specified  within  which 
such  notice  must  be  given,  it  must  be  re- 
garded aa  an  act  not  eaaential  to  the  per- 
fecting of  the  appeal,  and  the  omission  to 
give  It  not  Jurisdictional,  but  a  mere  ir- 
regularity.—Blake  V.  Superior  Court,  17  CaL 
App.  53,  118  Pac.  448;  Wldrln  v.  Superior 
Court,  17  Cal.  App.  94,  118  Pac.  550. 

60.  Orders— No  appeal  from. — Construed 
not  to  authorize  appeal  from  order  by  Jus- 
tice under  proceedings  supplemental  to  ex- 
ecution— word  "Judgment"  not  including 
orders. — Wells  v.  Torrance,  119  Cal.  437, 
439,  440,  61  Pac.  626. 

66.  Same— Vacating  Judgment. — Order  of 
Justice  vacating  Judgment  la  not  appeal- 
able.— Welmmer  v.  Sutherland,  74  Cal.  341, 
844,  15  Pac.  849. 
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OT.  Same — VaratluK  «rd«r, — Order  of  Jus- 
tice vacatlngr  order  granting  motion  to  open 
Judgment  Is  not  appealable. — Merriman  v. 
Walton,  106  Cal.  403,  408,  45  Am.  St.  Rep. 
GO,  30  I,.  R.  A.  786,  38  Pac.  1108. 

es.    Premature  appeal— .Aa  to  seaeralir. 

— Under  the  provisions  of  this,  and  otber 
sections  of  this  code  relating  to  appeals 
from  the  Justices'  courts,  an  appeal  taken 
after  entry  of  verdict,  but  before  entry  of 
Judgment,  is  premature,  and  confers  no 
Jurisdiction  upon  the  superior  court. — 
Thomaon  v.  Superior  Court,  161  Cal.  832, 
119  Pac.  98. 

W.  Same— Neeeasltr  t»r  entry  of  Jiul«- 
mcBt. — ^When  Judgment  not  entered  as  re- 
quired  by  section  891,  ante.  Jurisdiction  can 
not  be  acquired  on  appeal  by  the  superior 
court  hereunder. — June  v.  Superior  Court, 
IS  Cal.  App.  1?8,  116  Pac.  293. 

Ta  Same -~  "RcBdltloB"  and  •^eatry"  «< 
jadsment. — The  only  way  of  "rendering"  a 
Judgment,  within  the  meaning  of  this  sec- 
tion, as  a  prerequisite  to  an  appeal  there* 
from,  is  by  "entry"  in  the  Justloes'  docket, 
and  until  such  entry,  tli«r«  Is  no  rendition 
within  the  meaning  of  this  section. — ^Thom- 
son T.  Superior  Court,  161  Cal.  S23,  119  Pac. 
98. 

TS.    Reveraal  of  Indgment— Wliea  proper. 

—On  appeal  from  Justice  of  peace  on  ques- 
tions of  law  alone,  where  it  appeared  that 
title  to  property  was  Involved  in  action  in 
Justices'  court,  court  should  have  reversed 
Judgment  instead  of  ordering  new  trial,  as 
Justices'  Judgment  was  void. — King  v.  Kut- 
ner-Qoldsteln  Co.,  136  Cai.  66.  69,  67  Pac.  10. 

72.  Trial  it  novo— Extent  of. — On  appeal 
from  Judgment  in  favor  of  intervener  and 
defendant,  plaintiff  has  right,  not  only  to 
have  court  pass  on  sufflclency  of  his  de- 
murrer to  complaint  In  Intervention  with- 
out any  statement  of  case,  but  also  to  have 
alt  Issues  of  fact  that  have  been  presented 
in  Justices'  court  tried  anew  in  superior 
court. — Rossi  V.  Superior  Court,  114  Gal. 
571,  374.  46  Pac.  177. 

7S.  Undertaklns  nn  appeal  neceiiaary— 
In  teener al. — An  undertaking  filed  before 
the  trial  and  at  the  time  of  application  for 
an  attachment,  purporting  or  attempting 
to  comply  with  the  requirement  of  section 
860,  ante,  requiring  an  undertaking  on  at- 
tachment, and  also  section  1036,  post,  pro- 
viding for  security  for  costs  where  the 
plaintiff  Is  a  foreign  corporation,  and  sec- 
tion 978,  post,  in  reference  to  costs  on  ap- 
peal, can  not  be  regarded  as  a  bond  on 
appeal  and  confers  no  Jurisdiction  upon 
the  superior  court. — Stlmpson  Computing' 
Scale  Co.  v.  Superior  Court,  12  Cal.  App. 
536,  539,  107  Pac.  1013. 

A«  to  notice  of  flllng  of  nndertaklnvi  aee 

pars.  61.  63,  64,  thla  note. 

74.  Superior  court  has  no  jurisdiction  to 
entertain  plea  in  absence  of  the  giving  of 
an  underta)<ing  to  pay  costs.  The  bond  for 
costs  is  one  of  the  essential  and  Indispen- 


sable prerequisites  to  the  conferring  of  Ju- 
risdiction.— Stlmpson  Computing  Scale  Co. 
V.  Superior  Court,  12  Cal.  App.  6S6,  BS8,  107 
Pac.  1013. 

75.  Undertaking  for  the  payment  of  costs 
on  appeal  la  an  essential  and  Indispensable 
prerequisite  to  the  conferring  of  Jurisdic- 
tion of  appeals  from  Justices'  or  police 
courts  on  the  superior  court,  and  where 
that  necessary  formality  Is  not  complied 
with  the  superior  court  is  as  powerless  to 
hear  or  try  the  cause  as  It  would  be  to  try 
and  determine  one  within  Its  own  Jurisdic 
tlon  on  oral  pleadings  or  to  try  to  decide 
end  conclude  the  rights  of  a  party  where 
summons  had  not  been  served  and  returned 
by  any  of  the  methods  autharlied  by  law. 
—Thomas  v.  Hawkins,  IS  Cal.  App.  S27.  S80, 
107  Pac  S78. 

76;  Same— Defective  because  no  separate 
bond  to  cover  costs  on  appeal.  Question 
raised  but  not  decided. — June  v.  Superior 
Court,  16  Cal.  App.  128,  116  Pac.  293. 

77.  Same — Same — Care  of  defective  un- 
dertaking.— On  an  appeal  from  a  Justices' 
court,  prosecuted  by  the  plaintiff,  an  un- 
dertaking to  pay  alt  costs  and  damages 
that  may  be  awarded  against  the  defendant, 
instead  of  the  plaintiff  or  appellant.  Is  de- 
fective merely  and  not  a  nullity;  and  such 
defective  undertaking  may  be  cured  by  fil- 
ing a  corrected  undertaking  in  the  superior 
court,  after  leave  obtained. — ^Werner  v.  Su- 
perior Court.  1«1  Cal.  210.  118  Poa  709. 

78.  Same  —  FlUnc  of  the  nndertaklas 
within  the  time  and  the  giving  of  the  no- 
tice required  by  this  section  are  essential 
to  Jurisdiction  of  the  superior  court. — 
Stlmpson  Computing  Scale  Co.  v.  Superior 
Court,  12  Cai.  App.  636,  538.  107  Pac.  1013. 

79.  Undertaking  not  filed  within  thirty 
days  after  rendition  of  Judgrment  Is  Inef- 
fectual for  any  purpose  and  does  not  there- 
fore perfect  appeal. — Lane  v.  Superior 
Court,  5  Cal.  App.  762,  764,  91  Paa  405. 

80.  Same  — New  mdertakUw. — There  is 
no  provision  similar  to  section  9B4,  ante,  for 
the  filing  of  a  new  bond  In  the  superior 
court  upon  an  appeal  from  the  Justices' 
court. — Bergevln  v.  Wood,  11  Cat.  App.  643, 
649,  105  Pac.  936. 

81.  Same— Parties  can  not  waive  Juris- 
diction of  subject-matter  nor  confer  it  by 
consent.  Whenever  the  court's  attention  is 
called  to  the  fact  that  no  undertaking  for 
costs  has  been  filed  or  served,  it  is  Its 
duty  to  dismiss  the  plea,  and  It  has  no  legal 
power  to  proceed  with  the  trial. — Stlmpson 
Computing  Scale  Co.  v.  Superior  Court,  12 
Cat,  App.  586.  B38.  107  Pac.  1013. 

82.  Same  —  SnBdIeacy  of  nndertafclnir. — 

An  undertaking  on  appeal  from  a  money 
Judgment  for  an  adequate  amount  condi- 
tioned that  appellant  "will  pay  the  amount 
of  the  said  Judgment  .  .  .  and  all  costs," 
etc.,  is  sufTiclent.  The  phrase  "all  costs"  in 
such  undertaking,  includes  the  costs  on  ap- 
peal.— Jones  V.  Superior  Court,  161  CaL  S90, 
91  Pac.  606. 
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83.  An  undertakliiK  In  more  than  the 
sum  of  one  hundred  dollars,  and  conditioned 
for  the  payment  of  the  costs  on  appeal  Is 
sufllclent  to  confer  Jurisdiction  on  appeal 
from  a  Justice  court;  and  the  validity  of 
such  an  appeal  bond  is  not  destroyed  by  the 
fact  that  It  also  purports  to  be  given  to 
stay  execution. — Bdwarda  t,  Superior  Court, 
15S  CaL  714,  lis  Pac.  64». 

84.  H'alTcC  sf  wrrlec  of  Motlce— .Appeav^ 
ancc  Is. — Service  of  notice  of  appeal  Is  nec- 
essary to  stve  appellate  court  Jurisdiction, 
but  such  service  may  be  waived  by  appear- 
ance.— Matthews  v.  Superior  Court,  70  Cal. 
527.  528,  11  Pac.  666. 


85.  Appearance  in  superior  court  on  ap- 
peal from  Judgment  of  Justice  of  peace  of 
attorney  of  record  of  respondent  amounts 
to  waiver  of  service  of  notice  of  appeal. — 
Matthews  v.  Superior  Court,  70  Cal.  627, 
528,  11  Pac.  665. 

M.  WalTer  «f  CBtry  ot  |advmcB^-Ap- 
pcanuicv  by  rcapoadeHt  and  proceeding  to 
trial  In  superior  court  without  questioning 
Jurisdiction  of  court  because  of  failure  of 
Justice  to  enter  Judgment  before  appeal 
was  taken  waives  such  defect — ^Montgom- 
ery v.  Superior  Court,  68  Cal.  407,  410,  9 
Pac  720. 


§»76.  APPEAI.  ON  QUESTIONS  OF  LAW;  STATEMENT.  When  a  party 
appeals  to  the  superior  court  on  a  question  of  law  alone,  he  must,  within  ten 
days  after  notice  of  the  rendition  of  judgment,  prepare  a  statement  of  the  case 
and  file  the  same  with  the  justice  or  judge.  The  statement  must  contain  the 
grounds  upon  which  the  party  intends  to  rely  upon  the  appeal,  and  so  much  of 
the  evidence,  as  may  be  necessary  to  explain  the  grounds,  and  no  more. 
"Within  ten  days  after  receiving  notice  that  the  statement  is  filed,  the  adverse 
party,  if  dissatisfied  with  the  same,  may  file  amendments.  The  proposed  state- 
ment and  amendments  must  be  settled  by  the  justice  or  judge,  and  if  no  amend- 
ment be  filed  the  original  statements  stand  as  adopted.  The  statement  thus 
adopted  or  as  settled  by  the  justice  or  judge,  with  a  copy  of  the  docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the  parties,  during  the  trial 
and  the  notice  of  appeal,  may  be  used  on  the  hearing  of  the  appeal  before  the 
superior  court. 

Hiatory:  Original  section  enacted  March  11,  1872.  re-enactment  oC 
S  62S  Act  of  1854  (Stats.  1864.  p.  84)  as  amended  1S65  (Stots.  1856, 
p.  198);  repeal  approved  March  26,  1880,  Code  Amdts.  1880  (C  C. 
P.  pt.),  p.  14;  enactment  of  present  section  approved  March  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  16;  repeal  by  Code  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  175,  held  uncon- 
stitutional, see  history,  S  5  ante ;  amendment  approved  May  20,  1921, 
Stats,  and  Amdte.  1921,  p.  211.   In  effect  July  29,  1921. 

QUESTIONS  OF  LAW— APPEAL  ON—  17.  Same — Trial  d«  novo. 

STATEMENT.  j8_  Construction  of  section— To  give  bu- 

1-3.  As  to  statement  of  case  on — Is  not  re-  perior  court  jurisdiction  to  order 

quired  where  alleged  errors  appear  transfer  of  copy  of  justice's  docket, 

in  copy  of  justice  ^8  docket.  jg,  32.  Default  judgment-Setting  aside. 

*"^*                          °'  K"""^"  °'  "P-  23-27.  Dismissal  of  action-As  to  generally. 

8.  AmendmoDt  in  superior  court— Power  28-  30.  Judgment    of    superior   court  final, 

to  allow. 

9.  Appeal  on  law  and  fact— As  to  gener-  ^P^?'*J,  objection    to  jurisdiction- 

Bight  to  appeal  on  law  and  facts. 

10,11.  Same— Disposition  of  cause  —  Certio-     32-34.  UndertakiDg  on  appeal— As  to  neces- 
rari  to  review  order. 

12.  Same— Filing  undertaking  before  no*         35.  Same— "Any  costs." 

tice  of  appeal.  36.  Same — .Justification  of  sureties. 

13.  Same— Notice  of  appeal.  37.  Same — Time  of  filing. 

14.  Same  —  Procedure  where  plaintiff  baa        1.    ap.  to  »latemi-nt  of          on_I»  not 

failed  to  establish  cause.  qnlrrd  wlnre  Hiieferd  rrrom  appear  la  co»r 

15/16.  Same — Riilct^  applicable  to  appeals  on      of  Jnntlcr'ii  docket,  or   in   copy   of  paper 
questions  of  fact.  sent  out  by  Justice,  as  required  by  this  sec- 
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tion  and  section  977,  post — Southern  Pac. 
R.  Co.  V.  Superior  Court,  B»  Cal.  471.  474. 

As  to  avttleaicat  of  atatcaint  m  appcak 

see,  ante,  S  SBO  and  note. 

2.  A  statement  ia  not  necessarily  an  es- 
sential part  of  the  record  on  appeal  to  the 
superior  court  from  the  Justices'  court  on 
questions  of  law.  and  if  the  point  upon 
which  the  appellant  depend*  may  be  ehown 
by  the  docket  a  statement  would  be  use- 
less; and  where  there  Is  no  such  statement 
filed  the  record  before  the  superior  court 
Is  a  copy  of  the  docket  and  the  motions  and 
notices,  if  any.  described  In  above  section. 
— Bauer's  JJaw  &  Coll.  Co.  v.  Superior 
Court,  lO  Cal.  298,  14<  Pac.  866. 

3.  In  such  a  case  a  writ  of  mandate  will 
issue  to  compel  the  superior  court  to  set 
asi'de  and  vacate  an  order  of  dismissal 
made  by  It  upon  the  ground  that  no  state- 
ment was  ever  prepared  or  filed,  and  to 
compel  It  to  proceed  with  the  trial  and  de- 
termination of  the  appeal. — Jtauer's  Law  & 
Coll.  Co.  T.  Superior  Court,  169  Cal.  296, 
14fl  Pac.  866. 

4.  Suic— StatCHMt  ot  sroaMa  »f  ap- 
peal.— ^A  Statement  la  not  necessarily  an 
essential  part  of  the  record  on  appeal  to 
the  superior  court  on  questions  of  law.  On 
such  an  appeal,  where  there  is  no  statement, 
ihe  record  before  the  superior  court  Is  a 
copy  of  the  docket.  If  the  point  upon  which 
the  appellant  depends  may  be  shown  by  the 
docket  a  statement  on  appeal  would  be  use- 
less.— ^Rauer's  Iaw  &  Col.  Co.  v.  Superior 
Court.  26  Cal.  App.  289,  146  Pac  866. 

B.  In  the  event  of  an  appeal  from  the 
Justices'  to  the  superior  court  upon  ques- 
tions of  law  and  loan,  it  is  error  to  dismiss 
the  appeal  on  the  ground  of  an  omission  to 
file  a  statement  of  the  case. — Bauer's  Law  ft 
Col.  Co.  V.  Superior  Court,  26  CaL  App.  889. 

6.  In  such  a  case  a  writ  of  mandate  will 
Issue  to  compel  the  superior  court  to  set 
aside  and  vacate  an  order  of  dismissal  made 
by  it  upon  the  ground  that  no  statement 
was  ever  prepared  or  filed,  and  to  compel  it 
to  proceed  with  the  trial  and  determination 
of  the  appeal. — Bauer's  Law  &  Col.  Co.  v. 
Superior  Court,  26  Cal.  App.  289. 

7.  Appellate  Jurisdiction  Is  not  lost  by 
the  failure  to  state  the  grounds  upon  which 
the  appellant  Intends  to  rely  In  his  state- 
ment.— Fletcher  Collection  Agrency  v.  Su- 
perior Court,  31  Cal.  App.  193.  169  Pac.  1048. 

8.  Amendment  la  aaperlitr  coart— Power 
to  allow. — The  superior  court  upon  the  trial 
of  a  justices'  court  appeal  has  |)ower  to 
allow  the  plaintiff  to  amend  the  title  of  his 
action  by  changing  the  same  from  "San 
Jacinto  Packing  House,  I'lalntirr,  v,  I.  N. 
Miller.  Defendant,"  to  "Arthur  S.  Holden, 
Ooing  business  under  the  name  and  style 
of  San  Jacinto  Packing  House,  Plaintiff,  v. 
I.  N.  Miller,  Defendant."  where  It  appears 
by  an  affirmative  allegation  In  the  com- 
plaint that  the  plaintiff  designated  as  San 
Jacinto  Packinif  House  was  represented  In 


the  person  of  Arthur  S.  Holden  as  the  owner 
of  the  business  transacted  undar  that  nama. 
—Miller  V.  The  Superior  Court,  H  CaL  App. 
41.  146  Pac.  78. 

Avpcal  ra  law  ud  faet—Aa  to  mmmmr- 
ally, — In  a  case  In  which  the  defendant  ap- 
pealed from  the  Justices'  court  Judgment, 
on  questions  both  of  law  and  of  fact,  to  the 
superior  court,  and  appeared  specially 
therein  to  object  to  the  want  of  Jurisdic- 
tion, either  In  the  Justices'  court  or  In  the 
superior  court  to  try  the  cause,  and  movea 
the  superior  court  to  remand  the  case  to 
the  Justices'  court,  with  directions  to  sus- 
tain the  demurrer,  and  to  dismiss  the  action 
for  want  of  jurisdiction  to  try  the  same, 
which  motion  the  superior  court  overruled 
and  directed  that  the  trial  proceed,  where- 
upon the  defendant  refused  to  submit  to 
the  Jurisdiction  of  the  superior  court  and 
absented  himself,  the  case  tried  and  Judg- 
ment rendered.  In  his  absence,  for  the 
plaintiff.  It  was  held  that  such  Judgment 
of  the  superior  court  must  be  reversed, 
with  direction  to  dismiss  the  action  for 
want  of  Jurisdiction. — Bates  v.  F«rrier.  19 
Cal.  App.  79.  124  Pac.  889. 

See,  also,  par.  31,  this  note;  and.  post, 
S  976.  note  par.  11. 

10.  Same — DlapMltlon  of  eaosc  —  Certio- 
rari to  review  order. — On  certiorari  to  re- 
view an  order  made  in  a  Justices'  court  set- 
ting aside  a  default  Judgment,  the  superior 
court  made  its  determination  In  the  form 
of  an  order  dismissing  the  same.  Upon  re- 
turn being  made  to  the  writ  and  hearing 
had  thereon.  Judgment  should  have  been 
entered,  affirming  the  order  of  the  Justices* 
court  However,  as  counsel  have  not  pre- 
sented any  objections  to  the  procedure 
taken,  we  have  treated  the  order  In  the 
light  of  a  Judgment,  and  considered  the 
questions  presented  upon  their  merits,  and 
assumed  that  an  appeal  was  proper  to  be 
taken  from  the  order  as  made  by  the  su- 
perior court. — Past  v.  Young,  19  Cal.  App. 
677,  126  Pao.  854.  666. 

11.  In  a  proceeding  in  certiorari  to  re- 
view an  order  made  in  a  Justices'  court 
setting  aside  a  default  Judgment,  the  rec- 
ord presented  does  not  contain  a  complete 
statement  of  all  of  the  proceedings  had  In 
the  superior  court,  and  It  Is  not  shown  by 
the  record  what.  If  anything,  was  made  to 
appear  to  the  superior  court  regarding  the 
matter  of  costs  which  might  have  been  as- 
sessed by  the  Justice  In  favor  of  the  peti- 
tioner here,  who  was  the  plaintiff  in  the 
Justice  court  action.  In  support  of  the  or- 
der of  the  superior  court,  it  must  be  as- 
sumed, in  the  absence  of  a  record  showing 
the  contrary  to  be  true,  that  evidence  was 
heard  which  would  furnish  facts  in  support 
of  the  order;  and  tbat  therefore  the  su- 
perior court  was  satisfied  from  such  evi- 
dence, either  that  there  were  no  costs 
assessable  against  the  defendant  In  the  Jus- 
tice court  action  at  the  time  her  motion  to 
vacate  the  default  Judgment  was  granted, 
or  that  such  evidence  showed  that  if  there 


Digitized  by 


Tit.  XIII,  Ck.  ni.]  APPEAL  OH  LAW  AND  FACT— CONSTUVCTION  OP  BECTIOSr.  B 


were  such  costs  wblch  were  properly  so 
assessable  they  had  been  paid  by  the  mov- 
ing: party, — Fast  v.  Youns,  19  Cal.  App.  B77, 
126  Pac.  864.  856. 


12.  Same — FIllDK  nndertaklas  before  ao- 
lice  of  appeal. — Upon  appeal  from  a  Jus- 
tices' court  to  the  superior  court,  where  the 
undertaking  on  appeal  was  prematurely 
flled  before  the  filing  ot  the  notice  of  ap- 
peal, the  superior  court  acquired  no  Juris- 
diction of  the  appeal,  and  properly  dls- 
mlssed  the  same;  and  a  writ  of  mandate 
will  not  lie  directing  the  superior  court  and 
the  Judge  thereof  to  vacate  and  set  aside  the 
order  dismisainff  the  appeal. — Goodman 
Superior  Court.  19  CaL  App.  467,  186  Pac 
185. 

See.  also,  pars.  19-22,  this  note. 

13.  St^nc  —  Notice  of  appeal. — Declara- 
tions In  the  notice  of  appeal  from  a  Judg- 
ment rendered  in  a  Justices'  court  that  It  Is 
taken  both  upon  Questions  of  law  and  fact 
are  not  conclusive. — Peacock  v.  Superior 
Court,  16S  Cal.  701.  126  Pac.  976,  977. 

Aa  to  the  HuflieieMer  mt  notlee  of  appeal 
from  Jnstlecs*  marts  with  rcipcct  to  the  de- 
acrlptloB  of  the  Jndsiaeat  appealed  freaa. 
see  note  21  Ann.  Cas.  130S. 

14.  Sane-^^oeedarc  whore  plalatlff  haa 
failed  to  eatabllah  canse. — Since  by  section 
925,  ante.  Justices'  courts  are  declared  to  be 
courts  of  peculiar  and  limited  Jurisdic- 
tion, and  since  such  courts  have  not  power, 
under  section  681,  ante,  to  enter  a  Judgment 
ot  dismissal  where  the  plaintiff  has  failed 
to  establish  his  case  by  satisfactory  evi- 
dence, it  follows  that  upon  appeal  from  such 
Justice's  Judgment  to  the  superior  court,  the 
rule  of  procedure  la  not  applicable  which 
declares  that,  when  an  appeal  to  the  su- 
perior court  is  based  on  questions  of  law 
alone,  the  proper  procedure  la  to  remand 
the  cause  for  trial  in  the  Justices'  court  If 
the  Justice  has  fallen  into  error  upon  a 
material  question  of  law,  or  to  aSlrm  the 
Judgment  of  the  Justices'  court  If  the  Jus- 
tice has  not  erred. — Peacock  v.  Superior 
Court,  168  Cal.  701,  126  Pac.  976. 

16.  Saaie— Rnica  applleaUe  to  mmr^mim 
OB  vDcatlona  of  fact^— When  appeals  are 
taken  from  Justices'  courts  to  the  superior 
court  on  questions  both  of  law  and  fact, 
although  the  Justices'  court  may  In  (act  be 
without  Jurisdiction,  yet  if  no  such  objec- 
tion is  urged  on  that  ground  In  the  superior 
court,  it  can  not  be  urged  upon  appeal  from 
its  Judgment;  but  if,  on  the  other  hand, 
when  such  appeals  are  taken,  the  want  of 
Jurisdiction  In  the  Justices'  court  Is  also 
disclosed  In  the  record  of  the  court  as  hav- 
ing been  seasonably  urged  on  that  ground, 
such  objection  is  good,  especially  when,  as 
in  this  case,  the  objecting  party  refuses  to 
submit  to  the  Jurisdiction  of  the  superior 
court  In  the  trial  of  any  mere  questions  of 
fact.— Bates  T.  Ferrler.  19  Cal.  App.  79.  124 
Pac.  889. 

16.  Where  an  appeal  from  the  Justices' 
court  Is  taken  both  upon  questions  of  law 


and  of  fact,  but  Us  want  of  jurtsdlctlon  to 
try  the  case  appears  upon  the  face  of  the 
record,  and  a  seasonable  objection  to  the 
want  of  Jurisdiction  is  urged  in  the  su- 
perior court,  the  appellant  Is  entitled  to  an 
order  dismissing  the  action  for  want  of  Ju- 
risdiction to  try  It  upon  its  merits. — Barnett 
V.  Hull,  19  Cal.  App.  91,  124  Pac.  885. 

17.  Same — Trial  de  novo. — Where  a  Jus- 
tice erroneously  entered  a  Judgment  of  dis- 
missal against  plaintiff,  on  the  ground  that 
the  evidence  was  not  sufllclent  to  entitle 
him  to  Judgment,  when  the  sole  Judgment 
which  he  was  authorised  to  render  under 
the  circumstances  was  a  Judgment  for  de- 
fendant upon  the  merits,  such  erroneous 
form  of  the  Judgment  which  the  Justice 
actually  rendered  can  not  deprive  the  plain- 
tiff of  his  right  to  appeal  upon  questions 
both  of  law  and  fact  (for,  under  the  cir- 
cumstances and  after  a  trial  upon  the  mer- 
its, questions  of  both  law  and  fact  are  in- 
volved), and  so  to  have  his  cause  tried  de 
nffvo  In  the  superior  court — Peiacock  v.  Su- 
perior Court,  163  Cal.  701,  126  Pac  976,  978. 

18.  Cooatmctloa  of  sectloa— To  dvo  so- 
Vorlor  coart  JarladlotloB  to  order  traMsfer 
of  copy  of  jBatlee*a  docket  where  appeal 
has  been  perfected  and  all  papers  except 
last  docket  tranBferred.~-BurgeaB  v.  Su- 
perior Court,  2  Cal.  Unrep.  741,  13  Pac.  166. 

19^    Default  jndsmmt  —  Sctttng  aalde. — 

The  Justice,  as  a  condition  to  the  granting 
of  the  motion  to  set  aside  a  default  Judg- 
ment, need  not  require  the  moving  party  to 
pay  costs,  where  it  Is  not  made  to  appear 
that  there  were  any  costs  claimed  on  th« 
part  of  petitioner,  or  that,  if  any  were 
claimed,  they  were  not  paid  at  the  time  the 
order  was  made  by  the  Justice. — Past  v. 
Young,  19  Cal.  App.  577,  126  Pac.  854.  866. 

20.  It  is  not  necessary  that  the  amount 
ot  costs  be  specified  in  the  order  granting 
the  motion  to  vacate  the  default  Judgment. 
— Fast  V.  Young,  19  CaL  App.  677,  126  Pac. 
864,  856. 

21.  The  amendment  to  section  869,  ante, 
of  1906,  which  provided  that  a  motion  to 
set  aside  a  default  Judgment  should  be 
mad«  within  ten  days  after  notice  of  the 
entry  of  such  Judgment,  alldws  a  motion  to 
vacate  a  Judgment  rendered  in  the  Jus- 
tices' court  on  September  28.  1911,  where 
the  motion  to  vacate  was  heard  on  October 
13,  1911,  and  was  supported  by  an  afl^davlt 
showing  that  the  counsel  for  the  defend- 
ant in  the  Justices'  court  did  not  have  no- 
tice that  Judgment  had  been  entered  against 
his  client  until  October  3.  1911. — Fast  v. 
Young,  19  Cal.  App.  577.  126  Pac.  854. 

22.  A  Judgment  entered  In  a  Justices* 
court  after  demurrer,  and  upon  failure  of 
defendant  to  answer,  is  a  default  Judg- 
ment, and  may  be  set  aside,  under  the  pro- 
visions of  section  869,  ante,  allowing  ten 
days  after  notice  of  entry  of  such  Judgment 
to  move  to  set  aside  the  Judgment. — Fast 
V.  Young,  19  CaL  App.  677,  126  Pac.  864. 
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23.  Dlimlual  of  action— As  to  smerallr* 

— The  rlfTht  of  the  superior  court  to  dismiss 
a  justices'  court  appeal  for  the  failure  to 
prosecute  It  with  reasonable  diligence  does 
not  depend  upon  either  subdivision  1  of  sec- 
tion 890,  ante,  or  upon  section  68S,  ante, 
but  is  a  matter  within  its  Inherent  power 
limited  only  by  a  sound  discretion. — Pistol- 
esi  V.  Superior  Court,  26  Cal.  App.  408,  147 
Pac.  104. 

24.  Subdivision  1  of  section  890.  post, 
which  provides  when  a  justices'  court  in  its 
discretion  may  dismiss  an  action  pending: 
before  it  for  failure  to  prosecute  the  same 
to  Judgment,  applies  to  an  action  pending  In 
the  Justices'  court,  and  not  to  an  appeal 
pending  in  the  superior  court  in  such  ac- 
tion.— Ptatolesl  V.  Superior  Court,  26  Cal. 
App.  403,  147  Pac.  104. 

2G.  Section  683,  ante,  which  provides  "an 
action  heretofore  or  hereafter  commenced 
shall  be  diamiased  by  the  court  in  which  the 
same  shall  have  been  commenced,  or  to 
which  it  may  be  transferred  on  motion  of 
the  defendant,  after  due  notice  to  the  plain- 
tiff, or  by  the  court  of  its  own  motion,  un- 
less such  action  Is  brought  to  trial  within 
five  years  after  the  defendant  has  filed  his 
answer,"  is  inapplicable  to  a  justices'  court 
appeal,  as  such  action  Is  not  commenced  In 
the  superior  court,  nor  can  It  be  regarded 
as  havlnff  been  "transferred"  thereto  on 
"motion  of  the  defendant." — Platolesl  v. 
Superior  Court.  26  Cal.  App.  403,  147  Pao. 
104. 

26.  Where  a  defendant  who  has  appealed 

to  the  superior  court  subsequently  moves 
that  court  to  dismiss  the  action  on  account 
of  the  failure  of  the  plaintiff  to  prosecute 
it  or  bring  It  to  trial  for  more  than  five 
years,  the  superior  court  may  resort  to  its 
inherent  power  to  pass  on  the  motion  and 
srant  or  deny  it.  It  has  no  need  of  statu- 
tory authority  In  this  respect. — Flstoleal  v. 
Superior  Court.  26  Cal,  App.  403.  147  Pac. 
104. 

27.  Whether  or  not  an  action  pending 
on  appeal  to  the  superior  court  shall  be 
dismissed  for  lack  of  diligence  In  its  prose- 
cution does  not  depend  upon  what  the  law 
is  as  to  actions  pending  in  the  Justices' 
court. — Plstolesl  v.  Superior  Court.  26  Cal. 
App.  403.  147  Pac.  104. 

28.  JnilBtnent  of  waperlor  ronrt  floal, 
nhrn, — A  Judgment  of  the  superior  court 
on  appeal,  in  an  action  originally  brought 
In  the  Justices'  court  to  recover  the  sum  of 
one  hundred  dollars,  alleged  to  have  been 
paid  as  part  of  the  pure  base -price  of  cer- 
tain lots  of  land,  which  defendant  agreed 
to  transfer  to  plaintiff,  the  contract  being 
evidenced  by  a  writing  in  the  form  of  a 
receipt,  which  provided  the  balance  of  the 
purchase-price  should  be  paid  upon  a  show- 
ing within  fifteen  days  from  date  that  the 
title  of  the  property  was  free  from  all  en- 
cumbrances, upon  the  execution  of  a  good 
deed,  and  providing  further  that  the  deposit 
should  be  returned  to  the  purchaser  if  the 


certificate  of  title  showed  the  property  not 
to  be  free  from  encumbrances,  is  final,  and 
no  appeal  lies  from  the  Judgment  of  the 
superior  court. — Hillger  v.  Yenrick.  25  Cal. 
App.  604,  144  Pac.  980. 

29.  Such  an  action  is  one  at  law  for  the 
recovery  of  money  only,  and  a  verified  an- 
swer and  counter-claim,  upon  which  de- 
fendant took  issue  on  the  facts  alleged  in 
plaintlfTs  complaint  and  sought  to  recover 
the  balance  of  seven  hundred  dollars,  which 
plaintiff  had  agreed  to  pay  upon  the  condi- 
tions of  the  contract  in  his  favor  being  per- 
formed, and  on  which  defendant  moved  to 
have  the  case  certified  to  the  superior  court, 
upon  the  ground  that  It  raised  a  question 
as  to  the  title  or  right  to  the  possession 
of  real  property,  does  not  raise  such  ques- 
tion, and  the  fact  that  the  defendant  sought 
by*  counter-claim  to  recover  more  than  the 
amount  fixed  as  the  limit  of  the  jurisdiction 
of  the  justices'  court  could  not  oust  that 
court  of  jurisdiction.  While  the  alleged 
counter-claim  might  have  been  stricken 
from  the  flies,  no  error  was  committed  by 
the  justice  In  proceeding  to  trial  without 
taking  such  action. — HUlger  T.  Yenrick,  25 
Cal.  App.  604,  144  Pac.  880. 

30.  A  judgment  rendered  by  the  su- 
perior court  upon  an  appeal  from  the  Jus- 
tices' court  will  not  be  annulled  and  set 
aside  for  want  of  jurisdiction  on  the  ground 
that  there  was  no  trial  of  the  Issues  in 
the  latter  court,  where  it  Is  shown  th»t  the 
plaintiff  failed  to  appear  at  the  time  fixed 
for  trial  In  the  justices'  court  and  after 
waiting  for  one  hour  the  defendant  pro- 
ceeded with  the  trial  on  the  issue  involved 
as  to  whether  or  not  he  was  Indebted  to 
the  plaintiff  as  alleged  In  the  complaint,  and 
thereafter  upon  the  evidence  Introduced 
the  court  gave  Judgment  for  the  defendant. 
— Winnett  v.  Superior  Court.  26  Cal.  App. 
332,  116  Pac.  1060. 

31.  Special  objection  to  JnrliidlctloB — 
Right  to  appeal  on  lavr  and  (actn. — Where 
defendant  has  objected  to  Jurisdiction  of 
justices'  court  by  motion  to  dismiss  ac- 
tion, and  specially  demurred  on  ground 
that  action  was  not  brought  In  proper 
county,  and  afterwards,  without  waiving 
such  objection,  has  answered  to  merits,  he 
is  entitled  to  appeal  on  questions  of  both 
law  and  fact,  and  is  not  required  to  appeal 
merely  on  question  of  law.  and  hence  fact 
that  no  statement  Is  brought  up  will  nut 
prevent  consideration  of  appeal. — Holbrook 
V.  Superior  Court,  106  Cal.  589,  593.  39  Pac. 
936. 

Sue.  also.  par.  9,  this  note;  and,  post. 
S  976.  note  par.  11. 

32.  Vadertaktng  oa  appeal— A«  to  aeceii- 
■Itr  of. — An  undertaking  on  appeal  from  a 
Justices'  court  is  a  jurisdictional  prereQul- 
site  to  a  justices'  court  appeal. — Cohen  v. 
Connick,  26  Cal.  App.  491,  147  Pac.  479. 

33.  There  is  a  vital  difference  between 
the  case  where  a  bond,  merely  defective  In 
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matter  In  form,  has  been  filed  and  the  in- 
stance where  there  is  no  undertaking  at 
all,  or  where  it  Is  so  defective  as  to  be  en- 
tirely Invalid.  In  the  tlrst  mentioned  case 
another  bond  may  be  flled  In  the  appellate 
court. — Cohen  v.  Connick,  26  Cal.  App.  491, 
147  Pae.  4T». 

34.  An  undertaking  on  appeal  from  the 
justices'  court,  prepared  on  a  regularly 
printed  form  designed  for  use  as  an  under- 
taking for  costs  and  also  to  stay  execution, 
which  contains  no  promise  In  that  part 
thereof  for  costs  on  the  part  of  the  sure- 
ties to  pay  the  costs  of  the  appeal,  and 
which  is  not  filled  out  in  that  part  for  stay- 
ing execution,  is  nevertheless  sutflcient  to 
bind  the  sureties  and  give  the  superior 
court  Jurisdiction  of  the  appeal,  when  con- 
sideration la  given  to  the  latter  portion  of 
the  printed  form  providing  "that  appellant 
will  pay  any  Judgment  and  costs  that  may 
be  recovered  against  him  In  the  said  ac- 
tion in  the  said  superior  court,  not  exceed- 
ing one  hundred  dollars,  as  fixed  by  the 
Justice  of  said  court." — Cohen  v,  Connick, 
26  Cal.  App.  491,  147  Pac.  479. 

35.  Snme — "Any  rostii."  referred  to  in 
an  undertaking  on  an  appeal  from  a  Jus- 
tices' court,  embrace  all  costs  that  might  be 


incurred  by  reason  of  the  appeal. — Cohen  v. 
Connick,  26  Cal.  App.  491.  147  Pac.  479. 

86.  Same — JuMtllicatlan  of  nuretlea. — The 
affidavit  required  by  section  1057,  post,  of 
sureties  on  undertakings  that  they  are 
householders  or  freeholders,  constitutes  no 
part  of  the  contract  of  the  sureties,  and  an 
undertaking  on  appeal  from  a  Justices' 
court  accompanied  by  an  atfldavit  which 
omits  fluch  recital,  is  sufllclent  to  confer 
Jurisdiction  of  the  appeal  upon  the  superior 
court,  where  the  undertaking  is  sutllcient 
in  all  other  respects  as  required  by  the 
provisions  of  section  978,  post,  of  such 
code. — Rauer's  Law  &  Collection  Co.  v.  Su- 
perior Court.  169  Cal.  296,  146  Pac.  866. 

ST.  Same — Time  of  flllng. — Wliere  it  ap- 
peared that  a  Judgment  was  rendered  on 
the  seventh  day  of  March  in  the  Justices' 
court,  and  on  the  fourteenth  day  of  March 
an  undertaking  was  flled  In  the  Justices* 
court  staying  execution,  and  also  an  under- 
taking on  appeal,  and  that  on  the  third  day 
of  April  following  a  notice  of  appeal  was 
filed  and  the  amount  recjuired  by  law  was 
paid  for  filing  the  papers  oti  appeal,  it  was 
held  that  an  order  dlsmisping  the  appeal 
was  proper. — Goodman  v.  Superior  Court, 
19  Cal.  App.  4B7.  126  Pac.  185. 


§976.   APPEAL  ON  Q0ESTIONS  OF  FACT,  OB  LAW  AND  FACT.  AVhen 

a  party  appeals  to  the  superior  court  on  questions  of  fact,  or  on  questions  of 

both  law  and  fact,  no  statement  need  be  made,  but  the  action  nr.ist  be  tried 

anew  in  the  superior  court. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  ot 
8  626  Practice  Act  as  amended  1853  (Stats.  1853.  p.  280)  and  1854 
(Stats.  1854,  pp.  70,  73,  84) ;  repeal  approved  March  26,  1880.  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  14;  enactment  of  present  section  ap- 
proved March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  16;  repeal 
by  Code  Commission,  Act  March  8,  1901.  Stats,  and  Amdts.  1900-1, 
p.  175,  held  unconstitutional,  see  history,  §  5  ante. 

APPEAL  ON  QUESTTOX8  OP  FACT— OR 
LAW  AXD  FACT. 

1.  Amendment  of  answer  on  —  Setting  up 

counter-claim. 

2.  Same — Same — Less  than  three  hundred 

dollars — JuriBdiction, 

3.  Same — Same — Same — I^yment  of  costs. 

4.  Law— Appeal  on  question  of. 

5.  Same — Motion  to  dismiss  cause  for  fail- 

ure to  prove  cause  of  action. 

6,  7.  Law  and  fact—Effect  of  appeal  on  ques- 
tions of. 

8.  Same — DismisBal. 

9.  Same — Procedure. 

10.  Notice  of  appeal — Is  not  conclusive  of 

nature. 

11.  Special  appearance  in  superior  court. 

12.  Trial  de  novo — In  ffenenil. 

13.  Same — On  appeal  from  .iudgment  of  jus- 

tices' court  on  questions  of  both  law 
and  faet. 


14.  Same — Remanding  cause  to  justices' 
court  for  trial  de  novo,  is  in  excess 
of  jurisdiction. 

1.  Amcadaient  of  anawer  on— •Settlaic  up 
eonntcr-elalai. — ^Upon  appeal  from  the  jus- 
ttcea'  court,  the  parties  may  amend  their 
pleadlnsa,  and  the  defendant  may  set  up  a 
defense  which  was  not  presented  at  all  In 
the  Justices'  court. — Stephan  v.  Superior 
Court.  183  Cal.  673.  192  Pac.  J083,  foUowlnfi: 
Ketchum  v.  Superior  Court,  65  Cal.  494.  4 
rac.  492;  Baker  v.  Southern  Cal.  Ry.  Co., 
114  Cal.  501.  46  Pac.  604. 

Z.  Same— Same— Lean  than  three  hundred 
dollar*  —  JarlMdictlon. — In  those  cases  In 
Which  the  counter-claim  is  less  than  three 
hundred  dollars,  and  within  the  Jurisdic- 
tion of  the  Justices'  court  appealed  from, 
the  superior  court  has  Jurisdiction  to  try 
and  determine  the  Issues  raised  by  such 
counter-claim,  for  the  reason  that  the  ju- 
risdiction of  the  superior  court  to  try  the 
issues  presented  by  the  pleadings  of  the 
defendant  In  such  a  case  must  depend  upon 
the  state  of  the  pleadings  at  the  time  of 
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the  trial.  At  that  time  the  counter-claim 
presented  by  the  defendant  was  one  within 
the  Jurisdiction  of  the  justices'  court,  and 
one  which  the  superior  court  had  therefore 
the  riffht  to  hear  on  appeal  in  a  JustlcaB* 
court  action. — Stephan  v.  Superior  Court, 
ISt  Cal.  678,  192  Pac.  l<tU. 

S.  Suie  —  Saase  — •  Sama  —  Payaieat  of 
coata> — It  Is  to  be  noted,  however,  that  In 
case  of  such  an  amendment  being  asked 
for,  it  is  within  the  discretion  of  the  su- 
perior court  to  exact  the  payment  of  costs 
from  the  party  seeking  to  amend,  so  as  to 
afford  the  other  party  relief  from  coats 
which  he  might  not  have  incurred,  had  a 
proper  pleading  been  presented  In  the  first 
Instance.  The  matter  ot  permitting  amend- 
ments and  the  matter  of  costs  are  of  course 
almost  entirely  within  the  discretion  of  the 
trial  court. — Stephan  v.  Superior  Court,  183 
Cal.  S78,  1»8  Pac.  1083. 

4.  Iiaw—-Appeal  on  vncatloa  of. — On  ap- 
peal to  superior  court  on  questions  of  law 
alone,  proper  procedure  on  reversal  Is  to  re- 
mand cause  for  trial  In  Justices'  court. — 
Smith  V.  Superior  Court,  2  Cal.  App.  S2S,  84 
Pac.  64. 

5.  Same  —  Motion  to  dlemlMi  cause  for 
fallore  to  prove  ranee  of  action  being  In 
effect  motion  for  nonsuit,  question  pre- 
sented was  question  of  law,  and  henca  ap- 
peal from  order  granting  such  motion  was 
appeal  from  questions  of  law. — Smith  v.  Su- 
perior Court,  2  CaL  App.  829,  34  Pac.  54. 

0.  Law  and  fact— ^»eet  of  appeal  oa 
qacatloaa  of< — Appeal  on  questions  ot  both 
law  and  fact  absolutely  vacates  Judgment 
in  Justices'  court,  and  Judgment  of  superior 
court  Is  executed  Just  as  though  case  had 
been  originally  brought  therein,  and  not  re- 
mitted to  Justices'  court  for  any  purpose. — 
Bullard  V.  McArdle,  98  Cal.  366,  3S  Am.  St. 
Rep.  176,  33  Pac.  193. 

7.  An  appeal  to  the  superior  court  on 
questions  of  law  and  fact  operates  to  va- 
cate and  aet  aside  the  Judgment  rendered 
in  the  Juatloes'  court. — Judd  v.  Superior 
Court,  29  Cal.  App.  371,  167  Pac  666. 


8.  Same — DlenilsBal.^ — Superior  court  has 
Jurisdiction  to  dismiss  action  on  motion  on 
appeal  taken  on  questions  of  both  law  and 
fact. — Holbrook  v.  Superior  Court,  106  Cal. 
689,  693,  39  Pac.  986. 

0.  Same — Procedure. — On  appeal  itaken 
on  both  questions  of  law  and  fact,  where 
there  has  been  no  trial  on  Issuea  of  fact  in 
Justices'  court,  superior  court  must  enter- 
tain and  decide  appeal  as  upon  queatlona 
of  law  alone,  and  hence  alBrmance  of  Judg- 
ment of  Justice  In  overruling  demurrer  to 
complaint  was  proper  method  of  procedure. 
— Fabrettl  v.  Superior  Court,  77  Cal.  806, 
307,  19  Pac.  481. 

10.  Notice  of  appeal— la  aot  eonelnelve  of 
aatnrc  or  character  of  appeal. — Smith  v.  Su- 
perior Court,  2  Cal.  App.  .629,  84  Pac.  64. 

11,  Special  appcaranec  In  eapevlor  court. 
— Where  defendant  who  had  not  been  served 
with  process  appeared  specially  In  superior 
court  to  move  dismissal  of  appeal,  superior 
court  could  not  entertain  appeal  on  matters 
of  law  and  fact,  since  on  such  appeal  there 
must  be  trial  da  novo,  and  Jurisdiction  of 
defendant  had  never  been  obtained^ — South- 
ern Pacific  R.  Co.  T.  Superior  Court,  69  CaL 
471.  474. 

Aa  to  apeelal  appCMmaec  see,  ante,  9  97fi, 
note  pars.  9  and  81. 

13.  Trial  de  boto-^  gcaeral, — On  ap- 
peal from  Justices'  court  on  questions  of 
both  law  and  fact,  superior  court  has  Juris- 
diction to  try  action  de  novo. — Ketchum  v. 
Superior  Court,  65  Cal.  494,  4  Pac.  492. 

18.  Same — On  appeal  front  Judgment  of 
Justice*'  court  on  anesllona  of  both  law  and 
tact,  superior  court  has  Jurisdiction  to  try 
case  de  novo,  though  there  had  been  no 
trial  in  Justices'  court. — Armantage  v.  Su- 
perior Court,  1  Cal.  App.  130,  81  Pac.  1033. 

14.  Same— Remanding  eanae  to  Jnatlcea* 
court  for  trial  de  novo.  Is  In  nccaa  of  Jnrla- 
dlctlou  of  superior  court  on  appeal  taken 
on  questions  of  both  law  and  fact. — Acker 
v.  Superior  Court,  68  Cal.  84B,  246,  8  Pac. 
109,  10  Pao.  416. 


§977.   TRANSMISSION  OF  PAPERS  TO  APPELLATE  COURT.  Upon 

receiving  the  notice  of  appeal,  and  on  payment  of  the  fees  of  the  justice  or 
judge,  payable  on  appeal  and  not  included  ia  the  judgment,  and  filing  and 
undertaking  as  required  in  the  next  section,  and  after  settlement  or  adoption  of 
statement,  if  any,  the  justice  or  judge  must,  within  five  days,  transmit  to  the 
clerk  of  the  superior  court,  if  the  appeal  be  on  questions  of  law  alone,  a  certified 
copy  of  his  docket,  the  statement  as  admitted  or  as  settled,  the  notice  of  appeal, 
and  the  undertaking  filed ;  or,  if  the  appeal  be  on  questions  of  fact,  or  both  law 
and  fact,  a  certified  copy  of  bis  docket,  the  pleadings,  all  notices,  motions,  and 
all  other  papers  filed  in  the  cause,  the  notice  of  appeal,  and  the  undertaking 
filed;  and  the  justice  or  judge  may  be  compelled  by  the  superior  court,  by  an 
order  entered  upon  motion,  to  transmit  such  papers,  and  may  be  fined  for 
neglect  or  refusal  to  transmit  the  same.  A  certified  copy  of  such  order  may  be 
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served  on  the  justice  or  judge  by  the  party  or  his  attorney.   In  the  superior 

court,  either  party  may  have  the  benefit  of  all  legal  objections  made  in  the 

justices'  or  police  court. 

History:  Original  section  enacted  March  11.  1872,  re-enactment  ot 
1627  Practice  Act  as  amended  1868  (SUta.  18&3,  p.  280),  1864  (Stats. 
1864,  pp.  70,  73,  84),  and  186S  (Stats.  1866,  p.  198);  repeal  approved 
March  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  14;  enactment  ot 
present  Bection  approved  March  26.  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.).  p.  16;  amendment  approved  March  27,  1897,  Stats,  and  Amdts. 
1897,  p.  210;  hj  Code  Commission,  Apt  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  175,  held  unconstitutional,  see  history,  S  6  ante. 


SUBMITTma  PAPERS  TO  APPELLATE 
CiOUET,  ETC. 

1, 2.  PajiaeDt  of  costs  ot  action — One  of  eon- 
ditions  upon  which  appeal  is  allowed. 

8.  Same — ^Waiver. 

4.  Dnfy  of  justioe  is  to  send  ap  notice  of 

appeal 

5.  Same— Dismissal  of  appeaL 

1.  Panncnt  of  eoats  of  action — 0mm  of 
eendltlona  upon  whlcb  appeal  la  allowed^— 

McDermott  v.  Douglass,  6  Cal.  89. 

2.  Construed  not  to  repeal  act  requiring 
that  all  fees  of  justice  of  peace,  Including 
those  on  trial  and  those  on  appeal,  must 
be  paid  before  Justice  shall  be  compelled 
to  forward  any  papers  on  appeal,  and  where 
appellant  has  patd  only  his  own  fees,  he 
can  not  compel  Joatice  to  forward  papers  to 
elark  of  auperior  oonrt. — ^Webster  t.  Hanna, 


108  Cal.  177.  178,  17S,  180.  181,  18S,  3<  Pac. 
421,  distinguishing  McDermott  v.  Douglass, 
6  Cal.  89,  and  Bray  v.  Redman,  <  Cal.  287. 

a.  Same— •WalTCr. — Provision  relating  to 
payment  of  fees  refers  to  making  ont  of 
papers.  Payment  or  tender  of  fees  does  not 
strictly  constitute  condition  of  appeal,  but 
condition  precedent  of  sending  up  papers, 
and  this  condition  may  be  waived  by  Jus- 
tice, or  fees  paid  at  any  time,  so  as  to 
bring  case  up  before  county  court  within 
period  limited  by  rules  of  that  court. — ^Peo- 
ple ex  reL  Hamilton  v.  Harris,  9  Cal.  671, 
K78, 

4.  Dntr  of  Justice  Is  to  aead  «p  aatlee  ef 
appeal  received  by  him. — Sherman  v.  Rol- 
berg,  9  Cal.  17.  18. 

B.  Saate^Dlsmlsaal  ot  appeal  by  county 
court  Instead  of  ordering  Justice  to  send  up 
notice  of  appeal  was  error. — Sherman  v. 
Rolberg,  9  Cal.  17.  18. 


§978.   VNDEBTAKma  ON  APPEAL.   An  appeal  from  a  justices' or  police 

court  is  not  effectual  for  any  purpose,  unless  an  undertaking  be  filed  with  two 

or  more  sureties  in  the  sum  of  one  hundred  dollars  for  the  payment  of  the 

costs  on  the  appeal;  or,  if  a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to 

twice  the  amount  of  the  judgm^t,  including  costs,  when  the  judgment  is  for 

the  payment  of  money;  or  twice  the  value  of  the  property,  including  costs, 

when  the  judgment  is  for  the  recovery  of  specific  personal  property,  and  must 

be  conditioned,  when  the  action  is  for  the  recovery  of  money,  that  the  appellant 

will  pay  the  amount  of  the  judgment  appealed  from,  and  all  costs,  if  the  appeal 

be  withdrawn  or  dismissed,  or  the  amoimt  of  any  judgment  and  all  costs  that 

may  be  recovered  against  him  in  the  action  in  the  superior  court.   When  the 

action  is  for  the  recovery  of  or  to  enforce  or  foreclose  a  lien  on  specific  personal 

property,  the  undertaking  must  be  conditioned  that  the  appellant  will  pay  the 

judgment  and  costs  appealed  from,  and  obey  the  order  of  the  court  made 

therein,  if  the  appeal  be  withdrawn  or  dismissed,  or  any  judgment  and  costs 

that  may  be  recovered  against  him  in  said  action  in  the  superior  court,  and  will 

obey  any  order  made  by  the  court  therein.  When  the  judgment  appealed  from 

directs  the  delivery  of  possession  of  real  property,  the  execution  of  the  same 

can  not  be  stayed  unless  a  written  undertaking  be  executed  on  the  part  of  the 

appellant,  with  two  or  more  sureties,  to  the  effect  that  during  the  possession  of 

such  property  by  the  appellant,  he  will  not  commit,  or  suffer  to  be  committed, 

any  waste  thereon,  and  that  if  the  appeal  be  dismissed  or  withdrawn,  or  the 
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judgment  affirmed,  or  judgment  be  recovered  as  against  him  in  the  action  in 
the  superior  court,  he  will  pay  the  value  of  the  use  and  occupation  of  the  prop- 
erty from  the  time  of  the  appeal  until  the  delivery  of  possession  thereof;  or 
that  he  vriU  pay  any  judgment  and  costs  that  may  be  recovered  against  him  in 
said  action  in  the  superior  court,  not  exceeding  a  sum  to  be  fixed  by  the  justice 
of  the  court  from  which  the  appeal  is  taken,  and  which  sum  must  be  specified  in 
the  undertaking.  A  deposit  of  the  amount  of  the  judgment,  including  all 
costs  appealed  from  or  of  the  value  of  the  property,  including  all  costs  in 
actions  for  the  recovery  of  specific  personal  property,  with  the  justice  or  judge, 
is  equivalent  to  the  filing  of  the  undertaking,  and  in  such  cases,  the  justice  or 
judge  must  transmit  the  money  to  the  clerk  of  the  superior  court,  to  be  by  him 
paid  out  on  the  order  of  the  court. 

History:  Original  section  enacted  March  11,  1872,  substantial  re< 
enactment  of  §  628  Practice  Act  as  amended  1853  (Stats.  1853,  p.  280). 
1854  (Stats.  1854,  pp.  70,  73,  84),  1855  (Stats.  1855,  p.  198),  and  1860 
(Stats.  1860,  p.  305);  repeal  approved  March  26,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  14;  enactment  ot  present  section  approved  March 
26,  1880  (C.  C.  P.  pt.),  p.  16;  amendment  by  Code  CommlsBlon,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  175,  held  unconstltutlODal, 
see  history,  Kerr's  Cyc.  C.  C.  6  4;  amendment  approved  April  22,  1909, 
Stats,  and  Amdts.  1909.  p.  1064. 

Editorial  Note:  The  word  "undertaken"  In  the  original  bill  was 
obviously  meant  for  "undertaking."  A  portion  only  of  the  original 
section  was  amended  and  re-enacted  In  this  section;  the  remainder  ot 
the  section  was  stricken  out  and  re^nacted  as  S  978a,  which  see. 

UNDERTAKING  ON  APPEAL.  86.  New  surety— Signing  of  nndertakisg 

on  appeal  by,  in  place  of  one  who 

refused  to  justify. 

37,38.  New  undertaking  in  place  of  under- 
taking for  costs  —  InsulBeient  in 
form. 


1-  4.  Ab   to   conatruction   of   section  —  In 
general. 

6.  Same — Failure  of  sureties  to  justify — 
Effect  of. 

6.  Same — Filing  of  undertaking — Effect 

of. 

7.  Same— "Or"  to  be  read  "and." 
8- 12.  Bond  on  appeal — Sufficiency  of. 

13- 15.  Same — Jnrisdietional  prerequisites. 

16.  Same—Same  —  Failure  to  file  written 
waiver  —  Superior  court  without 
jurisdiction. 

17, 18.  Same — Justification  of  sureties. 

19.  Same — Same — Waiver  of  jmtification. 

20,  21.  Same— Waiver  of  by  respondent. 

22.  Same — Same — ^By  notice  of  motion  to 

set  for  hearing. 

23.  Same — When  filing  of  to  be  made. 

24,25.  Deposit  of  money  to  pay  costs  on  ap- 
peal. 

26.  Same — .\mount  of  deposit. 

27.  Extension  of  time. 

28-  31.  Filing  of  undertaking — Time  of. 

32.  Justification  —  Failure  of  sureties  to 

justify — Effect  of. 

33.  Same  —  Failure  of  respondent  to  ap- 

pear. 

34.  Jurisdictional  prerequisite — Giving  of 

notice  of  appeal  is. 

35.  Same — Undertaking  on  appeal. 


39,  40.  Same — Must  be  on  notice  of  justifica- 
tion. 

41.  Order  requiring  sureties  to  justify  be- 

fore superior  judge. 

42.  Bejeetion  must  be  prompt. 

43.  Service  of  exception  essential. 

44.  Stay-bond — ^Liability  of  sureties  on. 

45.  Waiver  of  justification  of  sureties. 

See,  also,  ante,  99  9M,  9tZ,  and  B74  and 
notes. 

1.  Ah  to  eonatra«*ln  of  leetloK— la  seM> 

ttrmli — It  Is  difficult  to  read  this  section 
without  beln^  forced  to  the  conclusion  that 
within  Its  provisions  complete  statutory 
warrant  Is  to  be  found  for  the  allowance  of 
costs  In  the  superior  court  on  an  appeal 
from  the  justices'  court. — Healey  v.  Su- 
perior Court,  167  Cal.  22.  138  Pac.  687. 

2.  This  section  seems  to  exact  the  speci- 
fication "if  the  appeal  be  withdrawn  or  dis- 
missed" only  when  the  undertaking  is  for  a 
stay  of  execution. — Cohen  v.  Connlck.  26 
Cal.  App.  491,  147  Pac.  479. 

8.  "Any  costs,"  referred  to  In  an  under- 
taking on  an  appeal  from  a  Justices'  court, 
embraces  all  costs  that  mlgrht  be  Incurred 
by  reason  of  the  appeal. — Cohen  v,  Con- 
nlck, 26  Cal.  App.  491,  147  Pac.  479. 
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si;fficie:.\'cy  of-^itstification  of  surbtibs. 


i.  Thu  provision  that  unless  an  under- 
taking is  filed  for  the  payment  of  costs  on 
appeal  the  appeal  shall  ba  Ineffectual  for 
any  purpose.  Is  mandatory  and  the  require- 
ment peremptory. — Johnson  v.  Superior 
Court.  28  Cal.  App.  618.  153  Pac.  404. 

S.  Swnc — Failure  of  sareties  to  Jastlfy— 
Effect  ttf. — Provision  that  unless  sureties 
3u.stlfy  within  five  days  after  exception 
has  been  taken  to  thetr  sufficiency,  appeal 
must  be  regarded  as  if  no  undertaking  had 
been  given,  is  to  be  construed  not  to  have 
effect  ipso  facto  to  vacate  appeal  already 
completed,  but  as  giving  respondent  right 
to  move  for  Its  dismissal  on  ground  that 
tlnce  it  was  taken  it  bad  become  ineffeictual. 
— Moffat  V.  Greenwalt,  90  Cal.  368,  372,  27 
Pac.  296. 

e.  Same — FIIIuv  of  nndcrtaklBC— Effect 
ot.— Provision  that  appeal  is  not  effectual 
for  any  purpose,  unless  undertaking  la  nied. 
Implies  that  when  undertaking  is  filed  ap- 
peal Is  effectual. — ^Moffat  v.  Oreenwalt,  90 
Cal.  368,  372.  27  Pac.  296. 

7.  SM>e — "Or"  to  be  read  "and.'*— "Or"  in 
provision  that  appeal  la  not  effectual  for 
any  purpose  unless  undertaking  Is  filed  for 
payment  of  costs  on  appeal,  or  if  stay  of 
proceedings  be  claimed,  in  sum  equal  to 
twice  amount  of  Judgment,  Is  to  be  read 
"and,"  Where  stay  of  proceedings  wan  re- 
quired, former  undertaking  Is  essential  as 
well  as  latter.— McConky  v.  Superior  Court, 
S6  Cal.  83. 

8.  Bond  o»  appeal  —  Svflicleney  of. — An 

undertaking  on  appeal  from  the  Justices' 
court,  prepared  on  a  regularly  printed  form 
designed  for  use  as  an  undertaking  for 
costs  and  also  to  stay  execution,  which  con- 
tains no  promise  in  that  part  thereof  for 
costs  on  the  part  of  the  sureties  to  pay  the 
coats  of  the  appeal,  and  which  Is  not  filled 
out  in  that  part  for  staying  execution,  la 
nevertheless  sufflcient  to  bind  the  sureties 
and  give  the  superior  court  Jurisdiction  of 
the  appeal,  when  consideration  Is  given  to 
the  latter  portion  of  the  printed  form  pro- 
viding "that  appellant  will  pay  any  Judg- 
ment and  costs  that  may  be  recovered 
against  him  in  the  said  action  in  the  said 
superior  court,  not  exceeding  one  hundred 
dollars,  as  llxed  by  the  justice  of  said 
court." — Cohen  v.  Connick,  26  Cal.  App.  491, 
147  Pac.  479. 

9.  An  undertaking  on  appeal  Is  not  in- 
validated by  the  inadvertent  omission  of 
the  word  "house"  from  the  phrase  "is  a 
householder." — Martha  Washington  Coun- 
cil No.  2,  Daughters  of  Liberty  v,  Superior 
Court.  29  Cal.  App.  45.  154  Pac.  298. 

10.  An  incorrect  recital  in  the  undertak- 
ing accompanying  the  notice  of  appeal  does 
not  Invalidate  the  undertaking  nor  affect 
the  Jurisdiction  of  the  appeal. — Judd  v.  Su- 
perior Court.  29  Cal.  App.  671,  157  Pac.  566. 

11.  Under  above  section,  an  undertaking 
on  appeal  from  the  Justices'  court  from  a 
Judgment  for  the  payment  of  money  In  a 
sum  equal  to  twice  the  amount  of  the  Judg- 


ment and  costs,  and  conditioned  that  tf  pro- 
ceedings be  stayed  the  appellant  will  pay 
the  amount  ot  the  Judgment  appealed  from, 
and  all  costs  If  the  appeal  be  withdrawn  or 
dismissed,  or  the  amount  of  any  Judgment 
and  all  costs  that  may  be  recovered  against 
him  In  the  action  in  the  superior  court,  is 
sufflcient  as  a  bond  for  the  payment  of  costs 
on  the  appeal,  regardless  of  its  Bufflclency 
to  stay  proceedings. — Rich  v.  Superior 
Court,  31  Cal.  App.  689,  161  Pac  291. 

12.  The  recitals  in  an  undertaking  on  ap- 
peal must  identify  the  appeal  which  It  Is 
Intended  to  support,  and  tf  they  fall  to  do 
so,  the  error  Is  Incurable. — Brownell  v.  Su- 
perior Court,  32  Cal.  App.  227,  162  Pac.  419. 

IS.  Same — Jarladletional    prerequisites. — 

An  undertaking  on  appeal  from  a  Justices" 
court  is  a  Jurisdictional  prerequisite  to  a 
justices'  court  appeal. — Cohen  v.  Connick.  26 
Cal.  App.  491.  147  Pac.  479. 

14.  There  la  a  vital  difference  between 
the  case  where  a  bond,  merely  defective  in 
matter  of  form,  has  been  filed  and  the  in- 
stance where  there  Is  no  undertaking  at  all, 
or  where  It  Is  so  defective  as  to  be  entirely 
invalid.  In  the  first  mentioned  okse  another 
bond  may  be  filed  In  the  appellate  court. — 
Cohen  V.  Connick,  26  Cal.  App.  491.  147  Pac. 
479. 

IB.  The  superior  court  has  the  right  and 
the  power  to  pass  upon  and  decide  a  motion 
to  dismiss  an  appeal  taken  thereto,  and 
where  the  motion  is  based  upon  the  ground 
that  the  undertaking  required  by  above 
section  for  the  indemnification  of  the  costs 
accruing  by  reason  of  the  appeal  has  not 
been  filed,  It  Is  not  only  within  the  power, 
but  It  is  the  duty  of  the  court  to  dismiss 
the  attempted  appeal.  —  Rich  v.  Superior 
Court,  31  Cal.  App.  689.  161  Pac.  291. 

14.  Same — Same — Failure  to  flle  writ  tea 
walveiwSuperlor  court  irltliant  Jurisdiction. 

— In  case  the  written  waiver  la  not  filed  as 
required  in  above  paragraph,  the  superior 
court  has  no  jurisdiction  of  the  appeal  and 
any  action  which  the  parties  may  thereafter 
take  which  may  be  treated  as  a  waiver  of 
these  mandatory  provisions  of  the  statute 
can  not  confer  upon  the  court  Jurisdiction 
to  hear  the  appeal.  —  Mathis  v.  Superior 
Court.  —  Cal.  App.  — ,  195  Pac.  711,  apply- 
ing doctrine  In  Perkins  v.  Cooper,  87  Cal.  241. 
25  Pac.  411:  Niles  v.  Gonzalez.  152  Cal.  90, 
92  Pac.  74;  Crowley  Launch  &  Tug  Boat  Co. 
V.  Superior  Court,  10  Cal.  App.  842,  101  Pac. 
936. 

17,  Same — JuMliflcatlon    ot    Hureiirit. — No 

Jurisdiction  is  acquired  of  a  Justices'  court 
appeal  where  the  sureties  On  the  undertak- 
ing, or  Other  sureties,  fall  to  Justify  after 
notice  and  within  the  time  specified  in  the 
statute,  and  the  finding  of  a  new  under- 
taking within  such  time  under  the  erro- 
neous impression  that  the  first  undertaking 
was  void  because  of  the  failure  to  declare 
in  the  affidavit  accompanying  It  that  the 
sureties  were  freeholders  or  householders 
does  not  render  the  appeal  effectual. — ^Mar' 
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tha  Washington  Council  No.  2,  Daughters 
of  Liberty  t.  Superior  Court,  29  Cal.  App. 
45.  1S4  Pac.  298. 

18.  Where  the  suretlea  on  the  undertak- 
ing on  such  appeal  are  required  to  Justify, 
the  substitution  for  a  surety,  who  fails  to 
appear,  of  a  new  surety  who  sigrns  the  same 
bond  and  Justlflee,  is  an  unobjectionable 
procedure,  where  the  names  of  the  original 
sureties  were  not  Inserted  in  the  body  of  the 
Instrument. — Judd  v.  Superior  Court,  29  Cal. 
App.  671,  157  Pac.  666. 

10,  Some — Same — Waiver  of  JaKtlflcatlon. 

— The  failure  of  the  party  excepting  to  the 
sufficiency  of  the  sureties  to  appear  at  the 
time  and  place  mentioned  In  the  notice  of 
Justification  Is  a  waiver  of  such  Justifica- 
tion, and  the  affidavit  of  the  sureties  before 
the  Justice,  as  shown  on  the  undertaking 
Itself  establishes  a  prima  facie  Justiflcation. 
— ^Fletcher  Collection  Agency  v.  Superior 
Court,  21  Cal.  App.  192,  1B9  Pac.  1049. 

aO.  Same — ^Watrer  of  by  rcspomdeat.— On 

an  appeal  from  the  Judgment  of  a  Jus- 
tices' court  the  undertaking  for  the  pay- 
ment of  costs  on  appeal  required  by  the 
above  section,  is  not  based  upon  any 
grounds  of  public  policy,  but  Is  clearly  for 
the  sole  benefit  of  the  respondent  In  the  ac- 
tion and  under  the  provisions  of  section 
3513  of  the  Civil  Code,  the  respondent  may 
waive  the  giving  of  such  undertaking. — 
Robert  ▼.  Superior  Court  28  Cal.  App.  199, 
76  Pac.  800,  approving  the  doctrine  in  San- 
tom  V.  Ballard,  133  Mass.  464:  Brown  v. 
Chicago  M.  A  St.  P.  R.  Co.,  10  S.  D.  633.  66 
Am.  St.  Rep.  780.  75  N.  W.  188,  and  distin- 
guishing as  not  applicable  because  not  In- 
volving the  question  of  waiver.  Thomas  V. 
Hawkins,  12  Cal.  App.  827,  107  Pac.  578; 
Stlmpson  Superior  Court  12  Cal.  App.  586, 
107  Pac.  1018. 

As  to  walTCT  of  iwderlaklBg  by  reapond'- 
eat,  see  Civil  Code  t  3513.  note  par.  5,  also 
Civil  Code  S  3517,  note  par.  1. 

21.  On  an  appeal  from  a  Justices*  court 
the  respondent  may  waive  filing  of  under- 
taking, for  payment  of  costs  by  appellant, 
under  provisions  of  the  above  section. — 
Mathls  V.  Superior  Court,  —  Cal.  App.  — , 
195  Pac.  711. 

33.  Saaie— Saaic— By  Mtlee  vf  motlea  to 
set  for  hearing. — While  it  Is  true  that  a  re- 
spondent may  waive  his  right  to  have  the 
undertaking  filed  required  by  the  above 
section,  under  the  provisions  of  section  3513 
of  the  Civil  Code  yet  the  mere  fact  that  the 
respondent  has  served  notice  of  motion  to 
set  the  cause  for  trial  In  the  superior  court, 
even  though  it  could  be  treated  as  a  waiver 
of  failure  to  serve  notice  of  appeal,  it  can 
not  excuse  the  failure  to  file  a  valid  under- 
taking within  the  time  required. — Mathls  v. 
Superior  Court.  —  Cal.  App.  —  .  195  Pac.  711. 

as.  Sum— Wken  flltaV  mt  to  b«  made.— To 

be  effective  such  a  waiver  must,  however,  be 
made  within  the  time  within  which  such  an 
undertaking  might  have  been  filed. — Mathls 


V.  Superior  Court  —  Cal.  App.  — ,  195  Pac. 
711. 

24.  Deposit  of  money  to  pay  costs  on 
■ppoal.  as  authorized  by  section  986,  ante,  la 
sufficient  to  give  superior  court  Jurisdiction, 
and  such  money  need  not  be  transmitted  to 
superior  court  as  provided  by  this  section. 
—Laws  v.  Troutt  147  Cal.  172,  81  Pac.  401. 

26.  Deposit  of  money  with  Justice  of 
peace  in  lieu  of  undertaking  on  appeal  gave 
superior  court  Jurisdiction  of  cause,  and  it 
may  proceed  to  trial  of  It. — Laws  v.  Troutt. 
147  Cal.  172.  81  Pac.  401. 

as.  Same— Anount  of  deposit  is  regulated 
by  the  provision  In  above  section;  deposit 
of  less  than  one  hundred  dollars  Is  ineffec- 
tual, even  though  that  amount  be  more  than 
enough  to  cover  the  amount  of  the  Judg- 
ment and  costs. — Swem  T.  Monroe,  148  Cal. 
741,  83  Pac.  1074. 

27.  BxteasloB  of  time. — Superior  court 
has  no  power  to  extend  time  within  which 
sureties  on  undertaking  on  appeal  from 
Justices'  court  may  Justify. — McCracken  v. 
Superior  Court  86  Cal.  74.  76.  24  Pac.  846. 

28.  Piling  of   aodertaking  —  Time  of. — 

Construed  not  to  require  undertaking  on  ap- 
peal to  be  filed  before  or  at  time  of  service 
and  filing  of  notice  of  appeal. — Coker  v.  Su- 
perior Court  58  Cal.  177,  178. 

29.  Filing  of  undertaking  four  days  after 
filing  of  notice  of  appeal  is  Immaterial,  pro- 
vided that  such  undertaking  is  filed  within 
thirty  days  within  which  appeal  must  be 
taken — order  of  filing  notice  and  undertak- 
ing being  immaterial.  —  Hall  v.  Superior 
Court,  68  Cal.  24,  25.  8  Pac  509. 

80.  Undertaking  on  appeal  need  not  be 
filed  simultaneously  with  notice  of  appeal, 
provided  It  Is  done  within  thirty  days  after 
rendition  of  original  Judgment. — Hall  v.  Su- 
perior Court,  71  Cal.  660,  551,  12  Pac  672. 

31.  Where  undertaking  on  appeal  was  not 
filed  within  thirty  days  after  rendition  of 
Judgment  In  Justices'  court,  appeal  was  not 
perfected,  and  fact  that  It  was  filed  there- 
af  terwards  would  not  help  appeal. — Mc- 
Keen  v.  Naughton,  88  Cal.  468.  465,  466,  26 
Pac  354. 

32.  Jostlfleatlon — Fallnre  at  saretles  to 
JostUy— Effect  of. — Failure  of  sureties  on 
undertaking  on  appeal  from  Justices'  court 
to  Justify,  renders  appeal  Ineftectaal. — Mc- 
Cracken V.  Superior  Court,  86  Cal.  74,  76, 
24  Pac.  846. 

As  to  Jutiflcatloa,  see,  ante,  i  948  and 
note. 

as.  Same-^allnpe  of  Mspoadoat  to  ap- 
pear at  time  set  for  Justification  of  sureties 
to  whom  he  had  excepted,  waives  such  Jus- 
tification.— Escondldo  v.  Superior  Court,  106 
Cal.  43,  48,  39  Pac.  211. 

34.  Jurisdictional  prereqalalte  —  GIvIhs 
of  notice  ot  appeal  ts  Jurisdictional  prerequi* 
site  to  appeal. — Coksr  T.  Superior  Court  5t 
Cal.  177.  178. 
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SB.  Same — irndertaklnv  om  appeal  from 
Justices'  court  is  jurisdictional  prerequisite 
to  appeal. — McKeen  v.  Naughton,  88  Cal. 
462,  465,  466.  26  Pac.  354. 

36.  New  anrctr—Sicnlnc  of  nndertakltiK 
on  appeal  hy.  Id  place  of  one  vrbo  refUMed  to 
Jnatlfr.  does  not  render  undertaking  suffi- 
cient where  hla  name  la  not  Inserted  In  body 
of  undertakfnsr. — Bennett  V,  Superior  Court, 
lis  Cal.  440.  442,  4E  Pac.  808. 

sr.  New  ■•dertaUns  la  plaec  ot  aader- 
taklDK  for  coMta— Inaulllclent  In  farm,  may 
be  authorized  by  superior  court. — Gray  v. 
Superior  Court,  61  Cal.  337,  338. 

38,  New  undertaking  permitted  by  supe- 
rior court  on  appeal  from  Justice  of  peace  is 
not  authorized  where  original  undertaking 
is  fatally  defective  and  such  new  undertak- 
ing will  not  give  appellate  court  Jurisdic- 
tion.— Bennett  v.  Superior  Court,  113  Cal. 
440,  442,  45  Pac.  808. 

SA  Same— Maat  be  oa  aotlce  of  Ja«tlll- 

eatton. — New  undertaking  filed  without  no- 
tice to  adverse  party  aft^r  exception  had 
been  taken  to  sureties  on  former  undertak- 
ing Is  of  no  avail.— Wood  v.  Superior  Court, 
67  Cal.  115,  7  Pac.  200. 

40.  New  undertaking  filed  without  notice 
of  Justiflcation  of  new  surety  in  place  of 
undertaking,  sureties  to  which  had  been  ex- 
cepted to,  does  not  perfect  appeal  or  give 
superior  court  Jurisdiction. — Hertlng  v.  Su- 
perior Court  (Cal.  March  31,  1886),  10  Pac. 
514,  following  doctrine  In  Wood  v.  Superior 
Court,  67  Cal.  116,  7  Pac.  200. 

41.  Ordei  repairing  aaretlea  to  JaatUy 
befare  anperlor  Jodce.  where  It  appeared 
that  court  commissioner  before  whom  they 
had  Justified  bad  not  taken  oath  of  office, 


was  within  Its  Jurisdiction. — Orsy  v.  Supe- 
rior Court,  61  Cal.  387,  838. 

42.  ReJectloB  rnuat  be  proatpt. — Failure 
to  reject  appeal-bond  promptly  rendered 
disapproval  of  It  thereafter  wards  Ineffec- 
tual.— People  ex  rel.  Hamilton  v.  Harris,  9 

Cal.  571,  572. 

43.  Service  of  exception  esaentlal. — Filing 
exception  to  sureties  with  Justice  of  peace 
after  appeal  taken  is  not  aufflclent  to  re- 
quire surety  to  Justify,  since  such  excep- 
tion must  be  served  on  appellant. — ^Reynolds 
V.  County  Court,  47  Cal.  604,  600. 

44.  Star-baad— ^Liability  of  aaretlea  on.— 
Undertaking  on  appeal  to  superior  court  to 
stay  execution  is  Independent  contract  on 
part  of  sureties  and  on  dismissal  of  appeal 

they  become  liable  to  pay  judgment,  and  to 
discharge  themselves  from  such  liability 
they  must  show  that  Judgment  has  been  sat- 
isfied, either  by  return  of  property  as  pro- 
vided or  by  payment  of  amount  of  Judgment 
and  costs,  and  it  Is  not  necessary  to  allege 
In  complaint  on  such  undertaking  Issuance 
and  return  of  execution  unsatisfied,  or  that 
notice  of  dismissal  of  appeal  was  given,  or 
that  demand  was  made  prior  to  commence- 
ment of  action,  or  that  delivery  of  property 
could  not  be  had,  or  that  any  order  was 
made  by  superior  court  which  appellant  In 
that  case  failed  or  refused  to  obey. — Pleper 
V.  Peers,  98  Cal.  42,  44,  32  Pac.  700.  Revers- 
ing: Pleper  v.  Peers,  3  Cal.  Unrep,  646. 
31  Pac.  562. 

40.    Waiver   aC  JaatUcatton   af  aaretlea 

may  be  made  by  respondent,  and  hence 
where  such  waiver  exists  motion  to  dismiss 
appeal  waa  properly  denied.— Blair  v.  Ham- 
ilton, 32  Cal.  4»,  50. 


§  978a.   TIME  OF  FILING  APPEAL.  EXCEPTIONS  TO  SUKETIES.  JUS- 

TIFIOATION.  The  undertaking  on  appeal  must  be  filed  within  five  days  after 

the  filing  of  the  notice  of  appeal  and  notice  of  the  filing  of  the  undertaking  must 

be  given  to  the  respondent.  The  adverse  party  may  except  to  the  suflficiency  of 

the  sureties  within  five  days  after  the  filing  of  the  undertaking,  and  unless  they 

or  other  sureties  justify  before  the  justice  or  judge  within  five  days  thereafter, 

upon  notice  to  the  adverse  party,  to  the  amounts  stated  in  their  affidavits,  the 

appeal  must  be  regarded  as  if  no  such  undertaking  had  been  given. 

History:    Enactment  approved  April  22,  1909.  Stats,  and  Arndts 
1909,  p.  1066.    See  history,  §  978  ante. 


TIME    OP    PILING    APPEAL— ACCEP- 
TANCE TO  8UBETIE8-^rU8TIPI- 
CATION. 

1.  Appeal  from  justices'  court  judgment 
— Undertaking  not  excepted  to — 
Dismissal  by  superior  court  error. 

2-  4.  Construction  of  section — In  geaeral. 

5.  Exceptions  to  sureties  on  undertaking 

—  Continuance  of  justification  — 
Jurisdiction. 

6.  Same— Service  and  filing  ot  notice. 


7.  Piling  of  undertaking  jurisdictional— 

Subsequent  waiver  ineffective. 

8.  Piling  papers— When  accomplished. 

9.  Justification  of  sureties — Aa  to  waiver 

of. 

10.  Same — Same — Beview  of  action  of  su- 

perior court — Mandamus. 

11.  Same— Failure  of  sureties  to  justify — 

DismiBsal. 

12.  Notice  of  exception  to  sureties  need 

not  be  served. 
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13- 16.  Second   bond  filed  — Justification  of 
sureties. 

17.  Same — ^Wben  second  bond  invalid. 

18.  Pajrment  of  fees  —  Time  when  to  be 

made. 

See,  ante,  li  986,  9S3  and  974  and  notes. 

1.  Appeal  Cram  Jutleee*-e<nirt  JadvaieBt 
— I'ndertaklBs  .  not  excepted  <e— Plailwl 
hT  superior  court  error. — Where  a  justice  of 
the  peace,  Jn  exercise  of  his  Jurisdiction, 
approves  the  sufflclency  of  sureties  upor 
sn  undertaking  given  on  an  appeal  from  his 
court,  the  objection  that  he  did  so  upon 
Improper  or  Insufllclent  evidence  raises  a 
question  of  error,  and  not  of  Jurisdiction; 
his  order  approving  the  bond  Is  final  until 
set  aside  by  some  appropriate  procedure, 
and  the  superior  court  Is  without  power  to 
dismiss  the  appeal  on  motion  based  solely 
on  the  ground  that  the  evidence  heard  by 
the  Justice  was  Insufficient. — San  Francisco- 
Oakland  Terminal  Railways  v.  Superior 
Court,  —  Cal.  App.  — ,  192  Pac.  116. 

Z.    Conatmctlon  o(  aectlon— la  geaeral. — 

That  part  of  this  section  relating  to  the 
Justification  of  sureties  Is  but  a  re-enact- 
ment of  the  same  matter  which  theretofore 
was  a  part  of  section  978,  ante,  and  hence 
the  early  cases  construing  that  language  are 
unaffected  by  the  amendment.  —  Martra 
Washington  Council  No.  2,  Daughters  of 
Liberty  v.  Superior  Court,  29  Cal.  App.  45, 
164  Pac.  298. 

3.  It  is  the  duty  of  the  appellant,  after 
the  exception  to  the  sufficiency  of  the  sure- 
ties was  duly  taken,  to  cause  those  sureties 
— or  others  in  their  place — to  Justify  after 
notice  and  within  the  time  specified;  and  a 
failure  to  do  so  makes  the  appeal  unavail- 
ing.— Martha  Washington  Council  No.  2, 
Daughters  of  Liberty  v.  Superior  Court,  29 
Cat.  App.  45,  164  Pac.  298. 

4.  The  time  for  filing  the  undertaking  is 
now  fixed  as  running  from  the  date  of  the 
filing  of  the  notice  of  appeal  and  not  from 
the  date  of  service  of  such  notice.  The 
filing  of  a  notice  of  appeal  and  an  undertak- 
ing on  the  same  day  is  a  compliance  with 
the  statute  notwithstanding  that  the  notice 
of  appeal  was  served  seven  days  before  it 
was  filed. — Judd  v.  Superior  Court,  29  Cal. 
App.  671,  167  Pac.  567. 

D.  Exception*  to  aoretleji  on  ondertaklng 
—-COBtlaaaaee  of  i»«tiacat  loa— Jnrladict  Ion. 

— In  tbe  case  of  an  appeal  from  a  Justices' 
court,  on  exception  to  the  suretiea  on  the 
appeal  on  the  undertaking  given  on  appeal, 
the  Justices*  court  la  without  Jurisdiction 

to  continue  the  matter  of  the  Justification 
of  sureties  on  the  undertaking,  where  the 
sureties  appear  within  the  statutory  time 
and  are  found  to  be  insufficient,  and  the 
superior  court  acquires  no  Jurisdiction  of 
the  appeal  by  the  acceptance  by  the  Justice, 
on  the  dar  to  which  the  matter  was  con- 
tinued, of  a  aum  of  money  in  lieu  of  tbe 
undertaking. — O'DonneH  v.  Superior  Court. 
Si  Ca,l.  App.  208,  187  Pac.  187. 


9.  Saaao— Service  aad  Ming  oC  notlec.— 
Notice  of  exception  to  sureties  on  an  under- 
taking on  an  appeal  from  a  Justices*  court 
must  be  served  upon  the  appellant  as  well 
as  filed  with  the  Justice  and  the  exception 
is  not  complete  uptll  both  acts  are  per- 
formed.— Consolidated  Lumber  Co.  v,  Supe- 
rior Court,  33  Cal.  App.  126.  164  Pac.  612. 
following  doctrine  In  Reynolds  v.  County 
Court,  47  Cal.  604,  explaining  and  dlsiin- 
guishlng  Budd  v.  Superior  Court,  14  Cal 
App.  256,  111  Pac.  628;  McCarty  v.  Superior 
Court,  30  Cal.  App.  1,  159  Pac.  736. 

T.  rillag  of  oadertaklag  JarUdlctloaal— • 
8abac«ncnt  waiver  laeffeetlve. — Under  the 
provisions  of  the  above  section  a  party 
taking  an  appeal  from  the  Judgment  of  the 
justices'  court  must  within  five  days  after 
filing  the  notice  of  appeal,  and  If  this  is 
not  done  the  superior  court  has  no  Juris- 
diction of  the  appeal,  and  any  action  which 
the  parties  may  thereafter  take  that  may 
be  treated  as  a  waiver  of  the  mandatory 
provision  of  tbe  above  section  can  not  con- 
fer upon  the  court  Jurisdiction  to  hear  the 
appeal. — Hathls  v.  Superior  Court.  —  Cal. 
App.  — .  195  Pac.  711.  following  the  doctrine 
In  Perkins  v.  C"Oper,  87  Cal.  241,  2B  Pac. 
411;  Nlles  V.  Gonzalez.  152  Cal.  90,  92  Pac. 
74;  Crowley  Launch  &  Tugboat  Co.  v.  Su- 
perior Court,  JO  Cal.  App.  342.  101  Pac.  935. 

8.  Filing  paper*— Wliea  arcompllalied. — 
A  paper  is  deemed  to  be  filed  when  pre- 
sented at  the  proper  office  with  directions 
to  file  the  same,  and  the  remlasnesa  of  the 
filing  officer  In  the  performance  of  his  duty 
can  not  endanger  the  rights  of  the  flllng 
party. — Dillon  v.  Superior  Court,  24  Cal. 
App.  760,  142  Pac.  603. 

9.  JoatlflCatloB  of  ■oretlea— Aa  to  waiver 
ol. — On  an  appeal  from  a  Justices'  court 
where  an  undertaking  on  appeal  la  filed 
which  is  on  Its  face  in  due  form  and  duly 
executed,  and  notice  thereof  is  served,  and 
plaintiff  demands  that  the  sureties  Justify, 
but  before  day  of  Justifications  stipulate 
that  defendant  might  Justify  at  a  time  un- 
authorized by  the  above  section,  the  supe- 
rior court  will  treat  the  stipulation  as  a 
waiver  of  Justification  and  entertain  tht 
appeal  on  the  assumption  that  a  sufficient 
undertaking  has  been  filed. — Fest  v.  Supe- 
rior Court,  37  Cal.  App.  95,  173  Pac.  610. 

10.  Same— Same— Review  of  action  of  an- 
perlor  court— Handamn*.  —  The  remedy  of 
mandamus  is  available  as  one  of  the  meant* 
of  determining  whether  the  superior  court 
was  Justified  in  dismissing  an  appeal  from 
a  Justices'  court  for  failure  of  the  surr-ties 
on  the  undertaking  to  Justify,  as  pruvide-I 
in  the  above  section.  —  Pest  v.  Superior 
Court.  37  Cal.  App.  95,  173  Pac.  610. 

11.  Same— Failure  of  nuretlea  to  Jniitlly 
— DImwIonbI.— The  Jurisdiction  of  the  8Ui)e- 
rior  ii>urt  after  an  appeal  has  been  per- 
fected is  not  devested  by  failure  of  sure- 
ties justify,  but  such  failure  Is  merely 
ground  for  dismissing  the  appeal. — Farrisee 
v.  Superior  Court,  —  Cal.  App.  — ,  181  Pac. 
73. 
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12.  Notice  of  cxceptloa  to  MnretlM  aeeil 
■ot  be  lervcd. — A  notice  of  exception  to  the 
■ufllclency  of  sureties  on  an  undertaklnsr  on 
appeal  from  a  judgment  of  a  Justices'  court 
must  be  filed  with  the  Justice,  and  It  is  not 
essential  to  serve  it  upon  the  party  or  bis 
attorney. — McCarty  v.  Superior  Court,  30  Cal. 
App.  1,  159  Pac.  737. 

13.  Second  bond  AIaI  —  jDNtUtcntlon  of 
Mori'tlcM.  —  Upon  a  Juatices'-court  appeal, 
where  other  sureties  justify  In  place  of  the 
original  sureties  and  such  Justification  takes 
place  within  five  days  after  the  flllns  of  ex- 
ceptions to  the  sufllclency  ot  the  sureties, 
named  in  the  undertalcins,  tbe  substitution 
of  new  sureties  and  their  Justification  Is 
within  due  time,  even  though  It  be  more 
than  Ave  days  after  the  filing  of  the  notice 
of  appeal. — Clay  v.  Superior  Court,  32  Cal. 
App.  189,  162  Pac.  416. 

14.  The  fact  that  such  undertaking  was 
re-written  and  signed  a  second  time  by  one 
of  the  sureties  on  the  original  uniJertaklng, 
together  with  the  new  surety  does  not  make 
the  document  a  new  and  different  undertak- 
ing within  the  meaning  of  above  section, 
or  deprive  the  superior  court  of  Jurisdic- 
tion of  the  appeal. — Clay  v.  Superior  Court, 
32  Cal.  App.  189,  162  Pac.  416. 

15.  The  naming  of  the  surety  In  the  body 
of  the  second  undertaking  as  "J.  J.  Hutch- 
inson," and  the  signing  thereof  In  the  name 
ot  "John  3.  Hutchinson,"  does  not  constitute 


a  defect  Impairing  the  sufficiency  of  the  un  - 
dertaking.— Clay  V.  Superior  Court,  32  Cal. 
App.  189,  162  Pac.  416. 

16.  Further  Justification  of  sureties  Is 
waived  where  the  party  excepting  to  their 
sufficiency  fails  to  appear  at  the  time  and 
place  designated  in  the  notice  of  justlRca- 
tioii  after  service  of  such  notice  upon  him. 
— Clay  v.  Superior  Court.  32  Cal.  App.  189, 
162  Pac.  416. 

17.  Snme — When  second  bond  loralld. — 
Where  appellant  flies  a  second  undertaking 
within  the  time  apeclfled  In  the  statute  for 
the  purpose  of  supplying:  the  inadvertent 
omission  of  a  word  which  he  supposed  ren- 
dered the  bond  void  no  Jurisdiction  is  ac- 
quired of  the  appeal.  This  procedure  may 
have  been  correct  if  the  first  bond  had  been 
absolutely  void. — Martha  Washington  Coun- 
cil No.  2,  Daughters  of  Liberty  v.  Superior 
Court,  29  Cal.  App.  45,  154  Pao.  298. 

18.  Payment  of  fcea — Time  wlien  to  be 
made. — In  the  case  of  an  appeal  from  judg- 
ment of  a  Justices'  court  t[.e  fees  re(4ulred 
to  be  paid  under  the  above  section  need  not 
be  paid  at  the  time  when  the  notice  of  ap- 
peal Is  given,  but  at  any  time  prior  to  the 
time  when  the  papers  are  required  to  be 
transmitted  to  the  superior  court. — Simmons 
v.  Superior  Court,  37  Cal.  App.  676,  174  Pac. 
670,  following  the  doctrine  In  Simmons  v. 
Superior  Court,  30  Cal.  App.  252,  157  Pac. 
817. 


§979.   STAT  OF  PROGEEDINQS  ON  FILXNO  UNDERTAKINQ.    If  an 

execution  he  issued  on  the  filing  of  the  undertaking  staying  proceedings,  the 
justice  or  judge  must,  by  order,  direct  the  officer  to  stay  all  proceedings  on  the 
same.  Such  officer  must,  upon  payment  of  his  fees  for  services  rendered  on  the 
execution,  thereupon  relinquish  all  property  levied  upon  and  deliver  the  same 
to  the  judgment  debtor,  together  with  all  moneys  collected  from  sales  or  other- 
wise. If  his  fees  be  not  paid,  the  officer  may  retain  so  much  of  the  property  or 
proceeds  thereof  as  may  be  necessary  to  pay  the  same. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  ot 
9  629  Practice  Act;  repeal  approved  March  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  14;  enactment  of  present  section  approved  Marcli  26, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  17. 

STAT  OF  PBOCBEDIN&S. 
1, 2.  Bond  to  stay  execution. 

3.  Clerical  error  in  judgment — Effect  of. 

4.  Dismiasal — ^Liability  of  Bureties, 

1.  Brad  «o  mtmr  eKee««ion.— Where  in 
form  the  undertaking  constitutes  a  bond  on 
appeal  as  well  as  an  attempted  undertaking' 
to  stay  execution,  if  the  undertaking  Is  suf- 
flcient  as  an  appeal  bond.  Jurisdiction  sf  che 
cause  Is  acquired,  regardless  of  the  suffl- 
ciency  of  the  bond  to  stay  execution. — Judd 
V.  Superior  Court.  29  Cal.  App,  671,  167  Pac. 
566. 

An  undertaking  to  stay  execution  is  a 


2. 


separate  and  different  agreement  from  an 
undertaking  for  costs,  although  both  are 


contained  in  the  same  document. — Clay  v. 
Superior  Court,  32  Cal.  App.  189,  162  Pac. 
41S. 

S.    Clerical  error  la  iadgni en t— effect  vf. 

— Ijlabllity  of  sureties  on  undo^-taklng  to 
stay  proceedings  oendlng  tippeai  from  Jus- 
tices' court  Is  not  affected  by  clerical  mis- 
prision of  Justices'  clerk  fn  entering  judg- 
meot,  where  such  undertaking  correctly 
described  Judgment. — Adler  v.  Staude,  136 
Cal.  182.  184,  68  Pac.  599. 

4,    DlamlMsal  —  Liability    ot    ■nretfeii. — 

Sureties  on  undertaking  on  appeal  from 
justices'  court  are  liable  on  their  undertak- 
ing on  dismissal  of  appeal,  though  they 
failed  to  Justify. — Moffat  V.  Oreenwalt,  90 
Cal.  368,  372,  27  Pac.  296. 
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§  980.  POWEES  OP  SUPERIOK  COURT  ON  APPEAL.  Upon  an  appeal 
heard  upon  a  statement  of  the  case,  the  superior  court  may  review  all  orders 
aflEecting  the  judgment  appealed  from,  and  may  set  aside,  or  confirm,  or 
modify  any  or  all  of  the  proceedings  subsequent  to  and  dependent  upon  such 
judgment,  and  may,  if  necessary  or  proper,  order  a  new  trial. 

When  the  action  is  tried  anew,  oil  appeal,  the  trial  most  be  conducted  in  all 
respects  as  other  trials  in  the  superior  court.  The  provisions  of  this  code  as  to 
changing  the  place  of  trial,  and  all  the  proviiions  as  to  trials  in  the  superior 
court,  are  applicable  to  trials  on  appeal  in  the  superior  court. 

Yac  a  faUnre  to  prosecute  an  appeal,  or  umecessary  delay  in  bringing  it  to  a 
hearing,  the  superior  court,  after  notice,  may  order  the  appeal  to  be  dismissed, 
with  costs ;  and  if  it  appear  to  such  court  that  the  appeal  was  made  solely  for 
delay,  it  may  add  to  the  costs  such  damages  as  may  be  just,  not  exceeding 
twenty-five  per  cent  of  the  judgment  appealed  from. 

Judgments  rendered  in  the  superior  court  on  appeal  shall  have  the  same 
force  and  effect  and  may  be  enforced  in  the  same  mannler  as  judgments  in 
actions  commenced  in  the  superior  court. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  of 
8  367  Practice  Act  as  amended  1854  (Stats.  1854,  pp.  66,  84);  re- 
peal approved  March  26,  1880,  Code  Amdts.  X880  (C.  C.  P.  pt.),  p.  14; 
enactment  of  present  section  approved  March  26,  1880,  Code  Amdto. 
1880  (C.  C.  P.  pt.),  p.  17. 


POWERS  OP  SUPERIOR  COURT  ON 
APPEAL. 

1.  Change  of  venue— Constitutional  law. 

2.  Execution — Order  of  justiea  of  peace 

refusing  to  set  aside  sale. 

3.  Fees — Dismissal  of  appeal  for  feilnre 

to  pay. 

4-  8.  Jurisdiction  —  Appeal  on  questions  of 
law. 

9.  Municipal  court — Had  jurisdiction  to 
dismiss  appeal. 

10.  New  trial  of  trial  on  appeaL 

11.  New  trial  on  appeal. 

12.  Same— Practice.  ^ 
13, 14.  Same— Where  had. 

15.  Record— Failure  to  produce. 

16.  Rehearing — Petition  for. 

17.  Remittitur  —  Certified  copy  of  judg- 

ment of  superior  court. 

18.  Reversal — Appeal  on  question  of  law. 
19,  20.  Want  of  prosecution — Dismissal  for. 

Am  to  powers  In  appealed  caaea  K^ncr- 
allr,  see,  ante,  !  B8  and  note. 

1.    Cbanre  of  venae — Conatltntlonal  law. 

— Order  of  superior  court  refusing  to  change 
place  of  trial  of  action  appealed  from  Jus- 
tices' court  was  proper  where  defendants 
had  appeared  tn  Justices*  court  and  thereby 
waived  objection  to  Jurisdiction  of  such 
court,  this  section  being  In  conflict  with 
section  9  of  Art.  VI  sUte  constitution. — 
Luco  V.  Superior  Court,  71  Cal.  55B,  557.  12 
Pac.  «77.  See  Gross  t.  Superior  Court.  71 
Cal.  SS2,  IS  Pao.  264. 


2.  Bxeeatlon— Order  of  Joatlce  of  peace 
refaiInK  to  «e«  aalde  sale  of  property  under 
execution  may  be  reviewed  by  superior 
court  on  appeal  from  Judgment. — Peterson 
V.  Welasbeln,  66  Cal.  42,  46,  2  Pac.  730. 

8.    Feea— Dlamlaaal  of  appeal  for  falinre 

to  pay  fees  and  file  transcript  within  ten 
days  after  perfection  of  appeal  under  rule 
of  superior  court,  was  proper. — ^McKay  v. 
Superior  Court,  8S  Cal.  4S1,  iSt.  26  Pac.  10. 

4.  Jur  lad  let  Ion— Appeal  on  qneatlonM  of 
Inw. — Provision  that  on  appeal  on  questions 
of  law  alone,  superior  court  may  review 
all  orders  atfectlng  Judgment  appealed  from, 
and  may  set  aside  or  confirm  or  modify  any 
and  all  other  proceedings  subsequent  to, 
and  dependent  on,  such  Judgment,  and  may. 
If  necessary  or  proper,  order  new  trial,  con- 
fers upon  superior  court  plenary  appellate 
Jurisdiction,  and  there  are  no  other  provi- 
sions which  limit  it  in  exercise  of  that  Ju- 
risdiction.— Maxson  V.  Superior  Court,  124 
Cal.  468,  473,  67  Pac.  379. 

5.  On  appeal  from  order  setting  aside 
service  of  summons  In  Justices'  court,  supe- 
rior court  could  not  order  new  trial  because 
action  had  not  t>een  tried  at  all,  and  hence 
court  had  Jurisdiction  only  to  afflrm  or 
reverse  Justices'  Judgment. — Southern  f^c. 
R.  Co.  V.  Superior  Court,  it  Cal.  471,  47S. 

6.  Superior  court  on  appeal  from  Justices' 
court  on  questions  of  law  alone  has  Juris- 
diction to  review  rulings  of  Justices'  court 
and  to  remand  cause,  with  directions  to 
lower  court  to  proceed  in  accordance  with 
decision  of  appellate  court. — Hazson  v.  Su* 
nerlor  Court,  124  Cal.  4C8,  474.  67  Pac  I7t. 
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7.  Affirmance  of  Judgment  which  had 
been  vacated  by  Bubsequent  judgment  of 
Justice  at  same  time  with  reversal  of  Judg'- 
ment  vacating  original  Judgment  la  unau- 
thorized, superior  court  being  limited  to 
orders  affecting  judgment  appealed  from 
and  hence  Its  power  was  limited  to  reversal 
of  Judgment  appealed  from  and  granting 
of  new  trial. — Sherer  v.  Superior  Court,  94 
Cal.  SS4,  856,  29  Pac.  716. 

8.  On  appeal  from  Judgment,  after  re- 
fusal to  certify  pleadings  and  cause  to 
county  court,  because  possession  of  real  es- 
tate was  Involved,  county  court  may  review 
all  orders  affecting  Judgment  appealed 
from,  and  hence  may  review  order  refusing 
to  transfer  cause,  and  may,  in  proper  case, 
direct  Justice  to  enter  order  transferring 
cause. — Clark  v.  Mlnnls,  60  Cal.  609,  510. 

0.  Manlelpal  court — Had  JnrtadlrtloB  to 
dUmlMs  appeal  from  Justices'  court. — Alex- 
ander v.  Municipal  Court,  2  Cal.  Unrep.  390, 
4  Pac.  961. 

10.  New  trial  of  trial  on  appeal. — New 

trial  in  case  of  nonsuit  on  trial  of  appeal 
to  superior  court  from  Justices'  court  la 
within  Jurisdiction  of  superior  court  to 
grant. — Massman  v.  Superior  Court,  71  Cal. 
582,  12  Pac.  685. 

11.  New  trial  oh  appeal,^ — New  trial  of 
cause  In  superior  court  on  appeal  can  not  be 
had  unless  there  has  been  trial  of  Issues  of 
fact  In  Justices'  court. — Maxson  v.  Superior 
Court,  124  Cal.  468,  471,  67  Pac.  379.  See 
People  v.  County  Court,  10  Cal.  19;  Funken- 
atein  v.  Elgutter,  11  Cal.  328;  Southern  Pac. 
R.  Co.  V.  Superior  Court,  59  Cal.  471:  Rickey 
v.  Superior  Court,  69  Cal.  661;  Myrick  v.  Su- 
perior Court,  68  Cal.  98,  8  Pac.  648. 

Am  to  trial  dc  MTo,  see,  ante,  !  976,  note 
par.  12. 

12.  Same— Practice, — All  provisions  of 
this  code  relative  to  trial  of  cases  which 
have  been  commenced  within  original  Juris- 
diction of  superior  court  are  made  appli- 
cable to  trial  de  novo  of  cases  within  Its 
appellate  Jurisdiction,  and  hence  allowance 
of  amendments  to  pleadings  is  matter  within 
its  discretion, — Ketchum  v,  Superior  Court, 
65  Cal.  494,  4  Pac.  492. 

IS.  Same— Where  had. — New  trial  on  ap- 
peal on  question  of  law  atone  was  properly 
ordered  to  take  place  in  superior  court. — 
Curtis  V.  Superior  Court,  63  Cal.  435. 


14.  New  trial,  when  awarded  on  questions 
of  law  alone,  should  be  had  In  appellate 
court  Instead  of  on  remand  to  Justices'  court. 
— People  ex  rel.  Hitchcock  v.  Freelon,  8  Cal. 
617,  518. 

10.  Record— Pailnre  to  produce  In  appel- 
late court  due  and  certified  copy  of  docket 
of  Justice  of  peace  Is  failure  to  prosecute 
within  meaning  of  this  section  and  is  ground 
for  dismissal  of  appeal. — People  v.  Elklns, 
49  Cal.  642,  647. 

M.  Rehcarlag^-PetltloB  for  after  .Judg- 
ment on  appeal  from  Justice  of  peace  Is  un- 
known to  practice  of  superior  court. — ^Pab- 
rettl  V.  Superior  Court,  77  Cal.  305.  207,  19 
Pac.  481. 

17.  Rcmlltltar  —  Certlfled  copy  of  JadK- 
mcDt  of  sapcrlor  court  la  sufflcient  for  trans- 
mission of  Judgment  to  Justice  court. — Max- 
son  V.  Superior  Court,  124  Cal.  468,  475,  57 
Pac.  379. 

15.  Reversal — Appeal  on  vneetton  of  law. 

— On  appeal  to  superior  court  on  question  of 
law  alone,  where  there  has  been  no  trial 
of  Issues  of  fact,  but  ruling  of  Justices'  court 
upon  demurrer  to  complaint.  Is  held  erro- 
neous, superior  court,  on  reversing  cause, 
can  not  retry  case.  Such  reversal  does  not 
have  effect  of  dismissing  action,  and  supe- 
rior court  may  remand  cause,  with  instruc- 
tions to  Justice  court  to  overrule  demurrer, 
with  leave  to  plaintlft  to  amend  If  so  ad- 
vised.— Maxson  v.  Superior  Court,  124  Cal. 
468,  471,  57  Pac.  379. 

19.  Waat  of  pTOsecntloB — Dismissal  for. 
— Superior  court  has  power  to  dismiss  ap- 
peal for  failure  to  prosecute  it  or  unneces- 
sary delay  In  bringing  It  to  hearing,  and 
hence  Its  decision  dismissing  appeal  for 
want  of  prosecution  Is  within  its  Jurisdlc* 
Hon  and  will  not  be  reviewed  on  certiorari. 
— Alexander  v.  Municipal  Court,  66  Cal.  387. 
388,  5  Pac.  676. 

20.  Failure  to  prosecute  appeal  or  un- 
necessary delay  In  bringing  It  to  hearing 
arises  where  appellant  has  failed  to  do  any 
acts  required  by  section  977,  ante.  In  per- 
fecting hjs  appeal  or  in  causing  papers  in 
case  to  be  transmitted  and  filed  in  appi'l- 
late  court,  and  dismissal  of  appeal  because 
appellant  failed  to  appear  at  the  trial  after 
the  cause  had  been  placed  on  calendar  by 
etlpulatlon  of  parties  Is  unauthorized. — 
Alexander  v.  Municipal  Court,  2  Cal.  Unrep. 
390,  4  Pac.  961. 


§981.  NO  APPEAL  EFFECTIVE  UNLESS  FEES  FOR  FILING  ABE 
PAID.  No  appeal  taken  from  a  judgment  rendered  in  a  police  or  justice  court 
in  civil  matters  shall  be  effectual  for  any  purpose  whatever  unless  the  appel- 
lant shall,  at  the  time  of  filing  the  notice  of  appeal,  pay  in  addition  to  the  fee 
payable  to  the  justice  of  the  peace  on  appeal,  the  fees  provided  by  law  to  be 
paid  to  the  county  clerk  for  filing  the  appeal  and  for  placing  the  action  on  the 
calendar  in  the  superior  court.  Upon  transmitting  the  papers  on  appeal,  the 
justice  or  judge  shall  transmit  to  the  county  clerk  the  sum  thus  deposited  fnr 
filing  the  appeal  in  the  superior  court  and  for  placing  the  action  on  the  caleii- 
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der.  No  notice  of  appeal  shall  be  filed  unless  the  fees  herein  provided  for  are 

paid  in  accordance  with  the  provisions  of  this  section. 

History:    Enactment  approved  April  27,  1916,  Stats,  and  Amdts. 
1915,  p.  2S6.   In  effect  August  8,  1916. 


PILING-PEES  NECESSABT  TO  PEBPECT 
APPEAL. 

1.  Construction  of  section — Aa  to  meaning. 

2.  Same — Ab  to  purpose. 

3,  4.  Same — Payment  of  fee  juriedietional. 
.'>,  Constitutionality  of  section, 

6.  Fees  for  filing — Deposit  in  former  in- 

effectual appeal. 

7.  Prohibition  to  restrain  trial  for  want  of 

payment  of  filing^f  ees. 

As  to  time  wli«a  Hllnv-fcM  arc  to  be  paid 
!■  aa  appeal  froai  a  Jaatleea*  oonrt  to  the 
■uperlor  court,  see,  ante,  I  978a,  note  par.  18, 

1.  Conatrndlon  of  aeetloa— As  to  mran- 
InK. — The  language  Is  so  plain  and  unam- 
biguous that  Its  meaning  can  not  be  mis* 
taken  or  misapprehended.  It  Is  mandatory. 
It  being  Inconceivable  that  language  could 
be  more  mandatory  or  peremptory. — John> 
son  V.  Superior  Court,  28  Cat.  App,  CIS.  153 
Pac.  404. 

2,  Sani»— Aa  to  pnrpoae. — The  purpose  of 
the  enactment  of  this  section  was  to  pro- 
vide for  the  payment  of  the  clerk's  fees 
at  the  time  of  transmitting  to  the  superior 
court  the  papers  on  appeal.  Where  the  fees, 
though  not  paid  to  the  justice  at  the  time 
of  presenting  for  flllnv  the  notice  of  ap- 
peal, are  nevertheless  paid  within  the  thirty 
days  allowed  for  taking  the  appeal  so  as  to 
enable  him  to  transmit  the  fees,  together 
with  the  papers  on  appeal,  there  la  a  suffi- 
cient compliance  with  the  statute.  It  la  not 
Intended  to  hold  that  the  Justice  is  required 
to  accept  for  filing  any  notice  of  appeal  not 
accompanied  with  payment  of  the  fees, — 
Simmons  v.  Superior  Court,  80  Cal.  App,  262. 
167  Pac.  817. 

S.  Same^-Payiaeat  of  fee  Jarlsdietloaal. — 
The  payment  of  the  fees  required  by  law 
to  be  paid  at  the  time  the  notice  of  appeal 
Is  filed  ts  a  Jurisdictional  prerequisite;  In 
other  words  no  Jurisdiction  can  be  con- 
ferred on  the  superior  court  In  the  absence 
of  the  payment  of  such  fees  at  the  time 
designated. — Johnson  v.  Superior  Court,  28 
Cal.  App.  618.  153  Pac.  404. 


4,  In  a  case  where  an  appeal  was  at- 
tempted the  day  after  this  section  went  Into 
effect,  the  plea  that  neither  the  defendant 
nor  his  attorney  knew  of  the  existence  of 

the  section  la  no  valid  excuse  for  not  ob- 
serving its  requirements. — Johnson  v.  Su- 
perior Court,  28  Cat.  App.  SIS,  153  Pac.  404. 

B.  Constltntlonallty  ot  seetton.  —  It  is 
within  the  legitimate  power  of  the  legisla- 
ture to  prescribe  the  terms  upon  which  ap- 
peals may  be  taken,  for  the  right  of  appeal 
Is  purely  statutory.  When  the  language  of 
the  statute  Is  perfectly  plain  and  unequivo- 
cal the  courts  will  require  a  substantially 
strict  compliance  with  the  mode  prescribed 
for  exercising  the  right. — Johnson  v.  Su- 
perior Court,  28  Cal.  App.  618,  153  Pac.  404. 

e.  Fee*  for  flilnv— Deposit  In  former 
InelTectaal  appeal. — In  a  case  In  which  a 
party  attempts  to  appeal  from  the  Judgment 
of  a  Justices'  court,  and  on  such  attempted 
appeal  deposits  with  the  court  the  fees  re- 
quired by  statute,  but  the  appeal  falls  for 
the  reason  that  It  Is  prematurely  taken,  or 
for  any  other  technical  reason,  the  money 
deposited  as  fees  required  under  the  stat- 
ute is  presumed  to  remain  In  the  hands  of 
the  Justice  and  on  a  second,  and  effective 
attempted  appeal,  the  fees  deposited  on  the 
first  and  ineffective  appeal  may  be  applied 
upon  the  second  and  effective  appeal,  the 
party  not  being  required  to  redeposit  the 
fees  required  by  statute. — Shriver  v.  Supe- 
rior Court,  —  Cal.  App.  — ,  192  Pac.  124. 

T.  Prohibition  to  restrain  trial  for  want 
of  payment  of  flllng-feea. — Prohibition  will 
not  lie  to  restrain  the  superior  court  from 
proceeding  with  the  trial  of  a  case  on  appeal 
from  a  Justices'  court  on  the  ground  that 
the  appellant  did  not,  at  the  time  of  flltng- 
the  notice  of  appeal,  pay  to  the  justice  of 
the  peace  the  fees  provided  by  law  to  be 
paid  to  the  county  clerk  for  filing  the  ap- 
peal and  placing  the  action  on  the  calendar 
of  the  superior  court,  where  he  did  pay  the 
same  a  few  days  thereafter,  and  within  the 
time  specified  by  law  for  perfecting  the  ap- 
peal.— Simmons  v.  Superior  Court.  10  Cal. 
App.  252,  157  Pac.  817. 


§982.  PAPERS  RET0BNED  ON  DISMISSAL  OF  APPEAL.  Upon  dis- 
missal of  the  appeal  the  clerk  of  the  superior  court  shall  return  all  the  papers 

to  the  court  from  which  the  appeal  was  taken,  and  the  justice  of  said  court 
shall  have  jurisdiction  the  same  as  if  no  appeal  had  been  taken. 

History:     Enactment  approved  May  3.  1919,  Stats,  and  Amdts. 
1919,  p.  179.   In  effect  July  22,  1919. 


CHAPTERS  IV  and  V. 

[These  chapters  of  this  title  and  part,  including  original  i%  969  to  9S0.  botb  inclusive,  regu- 
lating apiieals  from  probate  courts  and  from  county  courts,  were  repealed  by  act  adopted 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  64.] 
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TITLE  XIV. 

OP  MISCELLANEOUS  PBOVISIONB. 

Chapter  I.  Pbooeidings  Aqainst  Joint  Debtobs,  %i  989-994. 

H.  Offeb  of  the  Defendant  to  Coupbohise,  S  097. 

in.  Inspection  or  Weitings,  1 1000. 

rv.  Motions  and  Okdees,  §§  1003-1007. 

V.  Notices,  and  Filing  and  Service  of  Papebs,  §§  1010-1019. 

VI.  Of  Costs,  §S  1021-1039. 

TIL  Gbnebal  PbovisionSi  ii  1045-1059. 


CHAPTER  I. 

PBOCBEDINGS  AGAINST  JOINT  DEBTOBS. 

B  989.   Parties  not  BnnunODed  in  action  on     1 992.  Answer,  when  filed  and  what  it  maj 

joint  contract  may  be  eammoned  contain. 

after  judgment.                                8  993.  What  constitute  the  pleadings  in  the 

1 990.    Summons  in  that  case,  what  to  con-  case. 

tain,  and  how  served.                         9  994.  Issues,  how  tried.    Verdict,  what  to 

B  991.   Affidavit  to  aecompanj  Bummons.  be. 


§089.  PARTIES  NOT  SUMMONED  IN  ACTION  ON  JOINT  CONTRACT 
HAT  BE  SUMMONED  AFTER  JUDOHENT.  When  a  judgment  is  recovered 

against  one  or  more  of  several  persons,  jointly  indebted  upon  an  obligation,  by- 
proceeding  as  provided  in  section  four  hundred  and  fourteen,  those  who  were 
not  originally  served  with  the  summons,  and  did  not  appear  to  the  action, 
may  be  summoned  to  show  cause  why  they  should  not  be  bound  by  the  judg- 
ment, in  the  same  manner  as  though  they  had  been  originally  served  with  the 
summons. 

History:   ICnacted  March  11,  1872,  re-enactment  of  S  868  Practice  Act. 


PASTIES  NOT  SUMMONED  —  SUMMON- 
ING  AFTER  JUDGMENT. 

1.  Amendments  in  original  action  —  Not 

allowed— Demurrer. 

2.  Same — Nature  of  proceeding. 

3.  Same — ^Voluntary  appearanee,  effect  of. 

4.  Exelnaive  remedy. 

5.  Judgment — Amount  and  form  of. 

6.  Nature  of  proceedings  and  defense. 

7.  Object  of  statute. 

8.  Partnership  —  Dormant    partner  not 

served — Service  after  judgment. 

B- 11.  Parties  who  may  be  bound. 

12.  Similar  judgment  of  stater  state — Ac- 
tion on. 


13,  Statutory  proceeding  —  Amendments  — 

Defenses. 

14,  Summoning  party  after  judgment. 

Afl  to  cocnatc  provlnloiMi  of  thl«  code,  see, 
ante,  SB  SS3,  414,  S79  and  notea. 

Au  to  complalBt,  see,  ante,  !  426  and  note. 

Am  1o  effect  on  JadscmeBt  aralnat  partaer- 
■blp  or  Jolot  debtors  of  service  on  ooe.  see 
note  44  Am.  Dec.  670. 

Aa  to  form  of  civil  aetloiis.  see,  ante, 
jj  SOT  et  seq.  and  notea. 

Am  to  JndcmcBt  «c«t»t  OM  party  leavtas 
aetinu  to  pr«>eccd  aa  to  otfaera,  see.  ante, 
(  679  and  note. 

Aa  to  piBlatlff  anliiK  In  oac  aetton  dlffcrcat 
partlea  to  eommerelal  paper  or  li 
pollclea,  see,  ante,  S  383  and  note. 
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Am  to  pr«cc«dlmKB  where  there  are  eeveral 
defcMdaMtM.  a>d  vmwt  avlr  «n  served,  see, 
KDte,  S  414  and  note. 

As  to  release  of  one  Joint-debtor  not  dla- 
chnrstns  others,  see  Kerr'«  Cyc,  Civ,  Code, 
2d  ed„  S  1B43  and  notes. 

As  to  snins  ossoelates  br  name  of  asso- 
ciation, see,  ante,  9  S88  and  note. 

As  to  summons  served  on  one  defmdnnt 
only  where  there  nre  several,  and  plalntlfFs 
rlcht  to  proceed  ncnlast  him  alone,  see, 
ante,  9  414  and  note. 

1.    Amendments  In  orldnal  action— Not 

allowed— Dcmnrrer, — Demurrer  to  the  origi- 
nal complaint  by  Incoming^  defendant  Is 
not  provided  for  by  statute,  and  defendant 
is  by  express  terms  denied  right  to  plead 
statute  of  limitations.  This  Is  perfectly 
proper  If  complaint  Is  to  remain  Intact  tor 
all  purposes,  but  no  good  reason  could  be 
sugrgested  for  It  If  It  mlffht  be  amended, 
because  as  amendment  miarht  change  cause 
of  action  from  suit  upon  written  Instrument 
to  one  on  parol  contract,  opportunity  would 
then  for  first  time  be  open,  either  to  defend- 
ant or  his  co-obligors,  to  avail  themselves 
of  benefit  of  statute. — Cooper  v.  Burch,  140 
Cal.  548,  652.  74  Fac.  87. 

X  Same— Nntnrc  of  proceeding  Is  action 
on  Judgment  where  pleadings  In  former  ac- 
tion can  not  be  amended,  nor  can  Judgment 
therein  be  amended. — 'Waterman  v,  LIpman, 
fi7  Cal.  26,  27,  C  Pac.  876, 

a.  Same— Tolnntarr  nppcamnec,  eSect  of. 
— Only  Jurisdiction  court  can  acquire  over 
defendant  and  only  purpose  for  which  he 
can  be  brought  In  by  summons  after  Judg- 
ment, or  voluntarily  appear,  Is  to  show 
cause  why  he  should  not  be  bound  to  same 
extent  as  hts  co-obligors  by  Judgment  al- 
ready  entered  against  them.  Here  fact  that 
defendant  appeared  voluntarily  in  action 
does  not  give  court  Jurisdiction  to  open  up 
original  case  upon  which  Judgment  was  ren- 
dered: to  set  entire  matter  at  large  and  per- 
mit amendment  to  complaint  which  had 
become  fixed  by  Judgment,  and  upon  which 
Judgment  was  based. — Cooper  v,  Burch,  140 
Cal.  &48,  551,  74  Pac.  37. 

See  par.  11.  this  note. 

4.  Bxelnslve  remedy. — Proceedings  under 
this  chapter  furnish  exclusive  mode  by 
which  defendant  who  was  not  served  with 
summons  may  be  bound  by  Judgment.  They 
necessarily  imply  that  he  Is  not  already 
bound,  and  he  Is  not  proper  party  to  action 
on  Judgment.  Were  It  not  for  statute,  no 
action  could  be  maintained  against  him  on 
original  contract,  for  reason  that  it  would 
be  merged  In  first  Judgment,  and  merger  Is 
restrained  only  for  purpose  and  to  extent  of 
enabling  proceedings  to  be  had  as  pre- 
scribed In  statute.  Those  provisions  would 
be  useless  if  action  could  be  maintained  on 
Judgment  against  defendant  not  served  In 
former  action.  —  Tsy  v.  Hawley,  S9  Cal. 
93.  98. 

5,  Jndgmeat— Amonat  and  form  of. — Sep- 
arate Judgment  against  defendant  Is  erro- 


neous. It,  with  previous  Judgment,  makes 
two  Judgments  in  same  action  against  per 
sons  Jointly  liable.  Under  section  V94,  post, 
the  only  Judgment  which  could  be  rendered 
against  incoming  defendants  is  for  such 
amount  as  remains  unsatisfied  on  original 
Judgment. — Cooper  v.  Burch,  140  Cal.  648, 
668.  74  Fac.  87. 

d.    Nature  of  proceedings  nnd  defense. — 

Proceedings  under  this  chapter  are  really 
an  action  on  original  Joint  contract,  and 
matters  of  defense  in  respect  to  Judgment 
are  merely  Incidental  to  action. — ^Tay  v. 
Hawley,  39  Cal.  93,  98. 

7.  Object  of  statatc.  —  Where  plaintiff 
proceeds  against  defendants  served,  Judg- 
ment is  entered  against  them,  but  not 
against  those  who  were  not  served.  De- 
fendants not  served  are  not  bound  by  Judg- 
ment, nor  are  they  personally  liable  for  Its 
satisfaction,  but  statute  provides  that  prop- 
erty in  which  they  are  Jointly  Interested 
with  other  defendants  may  be  taken  In  exe- 
cution for  satisfaction  of  Judgment:  hence, 
provision  here  made  for  bringing  in  those 
defendants  who  were  not  served,  and  hav- 
ing them  bound  by  Judgment,  as  are  defend- 
ants who  were  served. — Klelnschmldt  v. 
Barckley,  4  Mont.  400,  407,  2  Pac.  276. 

8.  Partnership  —  Dormant  partner  not 
served— Service  after  Jadgment. — Under  the 
express  provisions  of  section  2442  of  the 
Civil  Code  the  liability  of  copartners  is 
Joint,  and  there  Is  no  provision  permitting 
several  Judgments  to  be  recovered  In  sev- 
eral actions  upon  Joint  obligations;  the 
rigor  of  the  common-law  rule  being  in  force 
in  this  state  except  as  changed  by  the  pro- 
visions of  section  414  permitting  an  action 
brought  against  Joint-debtors,  but  In  which 
the  summons  has  not  been  served  on  all  to 
proceed  to  Judgment  against  those  served, 
and  the  provisions  of  the  above  section  per- 
mitting a  person  not  served  to  be  brought 
In  after  Judgment  by  an  order  to  show 
cause  why  he  should  not  be  bound  by  the 
judgment. — Iwanaga  v.  Hagopian,  39  Cal. 
App.  684,  179  Pac.  523,  applying  the  doctrine 
In  Kelly  v.  Pandinl,  50  Cat  App.  B30,  632; 
Bailey  Loan  Co.  v.  Hall.  110  Cal.  490,  42  Pac. 
9$2;  Dobbs  v.  Purlngton.  136  Cal.  70,  68  Pac. 
823. 

See,  also,  par.  14,  this  note. 

As  to  merger  of  partners'  obligation  In 
Judgment  agnlBMt  less  tban  all,  see,  ante, 
9  414,  note  par.  26. 

B>  Parties  who  may  be  boand. — Judgment 
against  defendants  served  In  action  against 
several  defendants  Jointly  may  be  entered: 
and  those  not  served,  brought  In  and  bound 
by  proceedings  under  this  chapter. — ^Roberts 
v.  Donovan,  70  Cal.  108,  114,  9  Pac.  ISO,  11 
Pac.  699. 

10.  Judgment  on  three  promissory  notes; 
two  signed  by  one  defendant  alone,  and 
third  by  him  and  two  oth^r  defendants,  who 
were  not  served.  Is.  tr>  extent  of  note  signed 
l>y  all  three.  Judgment  for  which  two  not 
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served,  may  be  brousrht  in  and  bound. — 
Sneath  v.  Orlffln,  48  Cal.  48S,  4S9. 

11.  In  suit  against  two  defendants  al- 
leged to  be  copartners  In  which  summons  Is 
served  on  one  only.  Judgment  against  other 
can  not  be  rendered.  Remedy  of  plaintiff 
Is  by  proceedings  under  this  chapter. — Feder 
y.  Epstein,  69  Cal.  456,  4fi8,  10  Pac.  785. 

13.  Similar  JndgnieBt  of  a  slater  state- 
Action  OB. — Judgment  recovered  In  state  of 
Nevada  against  several  defendants  as  co- 
partners, directing  It  be  enforced  against 
joint  property  of  all  defendants,  and  against 
separate  property  of  one,  who  was  only  one 
served,  Is  not  void  as  to  such  defendant,  and 
action  may  be  maintained  thereon  In  this 
state. — Stewart  v.  Spauldlng,  72  Cal.  264, 
267,  13  Pac.  661. 

13,    Statutory    proceeding  —  Amendmeats 

—Defemieii,— Entire  proceedings  is  statutory 
and  exclusive,  and  In  nature  of  action  upon 
Judgment  of  which  pleadings  upon  which 
Judgment  rests  can  not  be  amended.  Only 
purpose  of  complaint  Is  to  disclose  obliga- 
tion upon  which  original  Judgment  was  ren- 
clerfd.  Statute  provides  hut  two  defenses 
which  can  be  Interposed — denial  of  Judg- 
ment or  denial  of  obligation.  Upon  first, 
complaint  serves  no  purpose  whatever;  un- 
der second.  It  Is  pertinent  only  to  show 
what  was  nature  of  obligation  upon  which 
Judgment  was  rendered.  If  amendment  to 
original  complaint  were  permitted,  chang- 
ing cause  of  action  upon  which  Judgment 


was  rendered,  sole  and  only  defense  permit- 
ted by  statute — to  show  non-llahiUty  "on 
obligation  upon  which  Judgmeiit  was  re- 
covered"— would  not  be  available  to  Die  de- 
fendant; but,  on  contrary,  he  would  be  re- 
quired to  interpose  defense  not  so  accorded 
him,  and  show  non-IIablllty  on  cause  of  ac- 
tion upon  which  no  Judgment  was  ever  re- 
covered.— Cooper  V.  Burch,  140  Cal.  548,  661, 
74  Pac.  87. 

14.    SnnnioaiBS  party  after  JadgmeBt. — ■ 

In  a  proceeding  under  above  section,  which 
provides  that  when  a  Judgment  Is  recovered 
against  one  or  more  of  several  persons. 
Jointly  Indebted  upon  an  obligation,  those 
who  were  not  originally  served  with  sum- 
mons and  did  not  appear  In  the  action  may 
be  summoned  to  show  cause  why  they  should 
not  be  bound  by  the  Judgment,  evidence 
that  the  defendant  thus  summoned  was  as- 
sociated with  the  defendant  against  whom 
Judgment  was  obtained  In  the  ownership  of 
certain  placer  claims,  and  that  the  latter 
bought  supplies  from  the  plaintiffs  for  the 
purpose  of  developing  such  claims,  and  that 
the  former  never  at  any  time  repudiated 
liability  for  such  supplies,  but  on  the  other 
hand  endeavored  to  raise  money  to  pay  for 
the  same,  sufficiently  shows  a  Joint  Indebted- 
ness, In  view  of  the  presumption  created  by 
section  1431  of  the  Civil  Code  that  an  obli- 
gation Imposed  upon  several  persons  Is 
Joint. — Coloquhoun  v.  Pack,  8S  Cal.  App,  97, 

As  to  naiBiOBbME  dormoBt  partBer  after 
JadgneBt,  see  par.  8,  this  note. 


§  990.  SUMMONS  IN  THAT  CASE,  WHAT  TO  CONTAIN,  AND  HOW 
SEEVED,  The  summons,  as  provided  in  the  last  section,  must  describe  the 
judgment,  and  require  the  person  summoned  to  show  cause  why  he  should  not 

be  boiind  by  it,  and  must  be  served  in  the  same  manner,  and  returnable  within 
the  same  time  as  the  original  summons.  It  is  not  necessary  to  file  a  new 
complaint. 

History:   Enacted  March  11,  1872,  re-enactment  ot  S  809  Practiee  Act 

As  to  snatmoBat  how  IWBcd,  diroeted.  bbA  Am  to  MBmmoBs,  kow  awrcd  aad  retBraed, 
what  to  eoBtalB.  see,  ante,  I  407  ahd  note,        see,  ante,  ii  410-416  and  notes. 

§  991.  AFFIDAVIT  TO  ACCOMPANY  SUMMONS.  The  summons  must  be 
accompanied  by  an  affidavit  of  the  plaintiff,  his  agent,  representative,  or  attor- 
ney, that  the  judgment,  or  some  part  thereof,  remains  unsatisfied,  and  must 
specify  the  amount  due  thereon. 

History:    Enacted  March  11,  1872.  re-enactment  of  {870  Practice  Act. 

§992.   ANSWER,  WHEN  FILED  AND  WHAT  IT  MAT  OONTAIN.  Upon 

such  summons,  the  defendant  may  answer  within  the  time  specified  therein, 
denying  the  judgment,  or  setting  up  any  defense  which  may  have  arisen  subse- 
quently; or  he  may  deny  his  liability  on  the  obligation  upon  which  the  judg- 
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ment  was  recovered,  by  reaaon  of  any  defense  existing  at  the  commencement  of 
the  action. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  371  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1.  p.  176,  held  unconstitutional,  see  history,  S5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  600, 
Kerr's  SUts.  and  Amdts.  1906-7,  p.  473. 

Am  to  unrcr  seBCvallr,  B«e,  ante,  t  437  and  note. 

§993.   WHAT  OONSTITUTEB  THE  PLEADINOS  IN  THE  CASE    If  the 

defendant,  in  his  answer,  denies  the  judgment,  or  sets  up  any  defense  which 

may  have  arisen  subsequently,  the  summons,  with  the  affidavit  annexed,  and  the 

answer,  constitute  the  written  allegations  in  the  case;  if  he  denies  his  liability 

on    the  obligation  upon  which  the  judgment  was  recovered,  a  copy  of  the 

original  complaint  and  judgment,  the  summons,  with  the  affidavit  annexed,  and 

the  answer,  constitute  such  written  allegations,  subject  to  the  right  of  the 

parties  to  amend  their  pleadings  as  in  other  cases. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  372  Practice 
Act;  amendment  by  Code  CommisBion,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  176,  held  unconstitutional,  see  history.  IS  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  600, 
Kerr's  Stats,  and  AmdU.  1906-7,  p.  478. 

§994.   ISSX7ES.  HOW  TRIED.    VERDICT.  WHAT  TO  BE.    The  issues 

formed  may  be  tried  as  in  other  cases;  but  wKen  the  defendant  denies,  in  his 

answer,  any  liability  on  the  obligation  upon  which  the  judgment  was  rendered, 

if  a  verdict  be  found  against  him,  it  must  be  for  not  exceeding  the  amount 

remaining  unsatisfied  on  such  original  judgment,  with  interest  thereon. 

History:    Enacted  March  11,  1872,  re^actment  of  |  873  Practice  Act 

1.    Oalr'iDdKMCiit  that  CMB  be  readcred  An    to   Jtodrmcats   aeaeranjrt   see,  ante. 

Rffalnat  Incoming  defendant  in  these  pro-  577  et  seg.  and  notes, 

ceedlngs  is  for  such  amount  aa  remains  un-  a«  to  trial  ceaerallr,  see.  ante.  ||607-«45 

satisfied  on  original  judgment. — Cooper  v.  g^Q^  notes 
Burch.  140  Cal.  648.  568.  74  Pac.  87. 


CHAPTER  n. 
OFFER  OF  THE  DEFENDANT  TO  COMPBOMISE. 
1 907.   Proceedings  on  offer  of  the  defendant  to  eompronuse  after  suit  brought 

§997.  PROGEEDmO  ON  OFFER  OF  THE  DEFENDANT  TO  GOMPRO. 
HISE  AFTER  SUIT  BROUGHT.  The  defendant  may,  at  any  time  before  the 
trial  or  judgment,  serve  upon  the  plaintiff  an  offer  to  allow  judgment  to  be 
taken  agamst  him  for  the  sum  or  property,  or  to  the  effect  therein  specified. 
If  the  plaintiff  accept  the  offer,  and  give  notice  thereof  within  five  days,  he 
may  file  the  offer,  with  proof  of  notice  of  acceptance,  and  the  clerk  must  there- 
upon enter  judgment  accordingly.  If  the  nocice  of  acceptance  be  not  given, 
the  offer  is  to  be  deemed  withdrawn,  and  can  not  be  given  in  evidence  upon  the 
trial;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable  judgment,  he  can 
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not  recover  costs,  but  must  pay  the  defendant's  costs  from  the  time  of  the 
offer. 

History:  Enacted  March  11,  1872.  re-enactment  of  S  390  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  342;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  177,  held  unconstitutional,  see  history,  j  6  ante. 


OFFER  OF  DEPENDANT  TO  COMPBO- 
MI9E. 

1.  As  to  construction  —  Action  must  be 

pending. 

2.  Same — Time  allowed  plaintiff  to  ac- 

cept. 

3.  Consideration — Necessity  for. 

4.  Costs  accruing  prior  to  oCFer. 

5.  Entry  of  judgment  by  clerk — Is  min- 

isterial act. 

6.  In  action  to>  foreclose  mortgage. 

7.  In  action  of  tort. 

8.  Same — Becovery  of  costs. 
8a.  Interest  stopped — Mortgage. 

9.  Same — Judgment. 
10, 11.  Judgment — Form  of. 

12.  Lien  of  mortgage — Not  discharged. 

13.  Party  to  whom  made. 

14.  Pleading—Tender  mast  be  pleaded, 
15- 17.  Taxes— Offer  in  action  to  recover. 

18.  Time  where  offer  is  of  effect. 

19.  Trial— Effect  of  tender. 

20.  Withdrawal  of  offer  —  When  deemed 

made. 

See,  post,  !  1025  and  note. 

Am  to  aKrcvmcnt  for  compratnlBe  of  debt 
vrlthont  fl«al  belns  obll^tory,  See,  post, 
S  1934. 

A  a  to  coat*  wh«re  tender  made  before 
•alt,  see,  post,  f  1030. 

As  to  Jndament  br  eonfcMlon,  see,  post, 
S  1132  and  note. 

Am  to  offer  of  «omi»roniUc  Dot  belac  od- 
■nUaloa  tb«t  aartblns  la  dne,  see,-  poet, 
g  2078. 

Aa  to  rlsbt  of  public  antboritlca  to  enter 
Into  a  com  prom  lav  of  tax,  see  note  Ann.  Cas. 
1912A.  764. 

1.  Am   to  coaatractlon— Action   maat  be 

pendlnc — True  construction  of  this  section 
Is  that  judgment  can  be  rendered  only  when 
offer  Is  made,  after  action  Is  broQgrht,  and 
while  pending.  Where  plaintiff  hands  clerk 
for  flHn§r,  complaint  togrether  with  offer  of 
compromise  by  defendant,  entry  of  Judg- 
ment is  not  authorized,  as  thereby  safe- 
guards which  law  has  thrown  around  con- 
fession of  Judgment  by  debtor,  and  which 
cautionary  provisions  are  for  security  of 
creditors,  would  be  rendered  nugatory. — 
Crane  v.  HIrshfelder,  17  Cal.  582.  584. 

2,  Sam^— Tiate  allowed  plaintiff  to  aceept. 

—Clear  meaning  of  statute  Is  plaintiff  shall 
have  Ave  days  to  consider  propnsal  made  by 
defendant.    And  If  In  mean  time — without 


acceptance  by  plaintiff  In  manner  prescribed 
—trial  shall  have  regularly  progressed  and 
been  concluded,  offer  of  compromise  as 
agatnat  plaintiff  simply  goes  for  naught. 
Whether  or  not  In  such  case  after  trial 
had  progressed  and  plaintiff  discovers  his 
case  to  be  much  weaker  than  he  supposed, 
he  could  stop  at  any  time  within  five  days 
and  accept  offer,  not  decided. — Scammon  v. 
Denlo,  72  Cal.  393,  396,  14  Pac.  98. 

3.  Conalderatlon  —  Neceaalty    for, —  An 

agreement  to  settle  a  claim  upon  which  suit 
has  not  been  begun  la  not  supported  by  a 
suOIclent  consideration  If  the  party  seeking 
to  enforce  It  knew  his  claim  to  be  ground- 
leas  and  did  not  assert  it  In  good  faith. — 
Snowball  V.  Snowball,  164  Cal.  476,  129  Pac. 
784.  7SB. 

4.  Costa  aeeralnK  prior  to  offer  by  defend- 
ant may  be  recovered  by  plaintiff. — Dout- 
hltt  V.  Finch,  84  Cal.  214,  215,  24  Pac.  929. 
See  Burnett  v.  Westfall,  16  How.  Pr.  (N.  T.) 
430,  432;  Magnln  v.  Dlnsmore,  IB  Abb.  Pr. 
N.  S.  (N.  Y.)  331. 

5.  Entry  of  JndKnient  by  clerk — la  mln- 
latcrial  act  and  he  must  follow  closely  the 
forms  provided  by  law  for  the  exercise  of 
the  power  conferred  upon  him,  otherwise 
his  acts  will  be  Invalid. — Old  Settlers  Inv. 
Co.  v.  White,  168  Cal.  236,  110  Pac.  922. 

0.  In  action  to  foreeloae  mortsage  tender 
In  answer  can  not  defeat  attorney's  fees 
where  no  money  Is  deposited  In  court  and 
no  averment  of  defendant's  ability  to  make 
the  tender  good,  or  offer  to  allow  Judgment 
for  the  amount  due  with  accrued  coat.  Is 
made. — McCoy  v.  Buckley,  11  Cal.  App.  241, 
246,  104  Pac.  705. 

Aa  to  tender  atopplnc  mnninc  of  Interest, 

see  par.  8,  this  note. 

T.  In  action  of  tort  defendant  may  make 
the  offer  contemplated  by  this  section.— 
Basler  v.  Sacramento  Oas  A  El,  Co.,  158 
Cal.  514,  111  Pac.  530. 

8.  Same — Recovery  of  coata  where  com- 
promise Judgment  for  less  than  three  hun- 
dred dollars,  is  rendered,  as  to,  see  note 
section  102G,  post:  also  Murphy  v.  Casey,  13 
Cal.  App.  781,  786,  110  Pac.  956, 

Ha.  Intereat  atopped  —  Hortgage.  —  That 
tender  of  amount  due  on  mortgage  will 
stop  running  of  Interest,  intimated,  but  not 
decided. — HImmelmann  v.  Fltzpatrlck,  50 
Cal.  660,  661. 

Aa  to  tender  not  defeating  attorney**  fee, 

see  par.  6,  this  note. 

9.  Same-i^ndKinent, — Interest  la  stopped 
by  tender  of  full  amount  due  on  Judgment 
made  while  appeal  Is  pending. — Ferrea  v. 
Tubbs,  125  Cal.  687,  692,  58  Pac.  308. 
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1(1.    Jntgment  —  Form  of. — In    case  of 

tender  before  suit  of  full  amount  due.  which 
tender  Is  kept  Kood,  Judgment  should  be 
for  plaintiff  for  amount  tendered,  and  for 
defendant  for  coats. — Curiae  v.  Abadie,  2E 
Cal.  502,  504. 

11.  In  action  for  specific  performance  of 
jiKreement  to  Issue  stock  where  defendant 
licfore  suit  tenders  such  stock  as -court  finds 
It  waB  under  terms  of  contract  to  deliver 
and  keeps  tender  good.  Judgment  should  be 
for  plaintiff  for  such  stock  and  for  defend- 
ant for  costs. — Wllllama  v.  Ashurst  Oil  L. 
&  D.  Co.,  144  Cal.  619,  624>  78  Pac.  28. 

12.  Lien  of  morticage— Nat  dlacharsed  by 
tender  of  amount  due.  If  tender  was  made 
in  good  faith  and  Intended  to  be  kept  good, 
defendant  could  have  commenced  proceed- 
ing to  compel  mortgagee  to  ai-cept  it,  and 
satisfy  mortgage,  and  upon  commencement 
of  such  action  could  have  paid  money  into 
court. — Hlmmelmann  v,  Fltzpatrlck,  60  Cal. 
650,  661. 

IS.  Parly  to  whom  made.^ — Tender  pend- 
ing litigation  may  be  made  to  party.  It 
need  not  be  made  to  attorney. — Ferrea  v. 
Tubba,  126  Cal.  687,  689,  68  Pac.  306. 

14.  PlcadluK'-^ciider  mnat  be  pleaded. 
—Tender  of  amount  due  before  suit  must 
be  pleaded,  and  averment  of  tender  must 
be  followed  by  averment  that  same  has  been 
kept  good,  and  that  defendant  is  willing 
and  ready  to  pay  same. — Bryan  v.  Maume, 
28  Cat.  238,  243. 

15.  Tnxew— Offer  In  action  to  recover, — 
In  action  to  recover  state  and  county  taxes, 
brought  by  district  attorney  of  county,  he 
can  not  by  accepting  offer  to  allow  Judg- 
ment for  lesB  than  amount  of  state  taxes 
fixed  by  state  board  of  equalization  estop 
state  from  claiming  such  amount.  Rule  of 
presumption  as  to  authority  of  attorney  has 
no  application  to  public  officer  whose  pow- 
ers and  duties  are  deflned  by  law. — County 
of  Sacramento  v.  Central  Pac.  R.  Co.,  61 
Cal.  260,  255. 

16.  Clerk  can  not  enter  Judgment  upon 
acceptance  by  district  attorney  of  offer  of 


general  sum  less  than  that  claimed  In  ac- 
tion to  recover  state  and  county  taxes. — 
County  of  Sacramento  v.  Central  Pac  R. 
Co.,  61  Cal.  260,  255,  267. 

17.  In  action  to  recover  state  and  county 
taxes,  offer  may  be  made  to  allow  Judg- 
ment for  one  of  such  sums  or  for  sums  less 
than  respective  sums  claimed  In  complaint, 
but  in  order  to  authorize  clerk  to  enter 
Judgment  for  amounts  offered,  offer  must 
specify  In  what  sum  Judgment  will  be  al- 
lowed for  state,  and  in  what  sum  for  county 
taxes. — County  of  Sacramento  v.  Central 
Pac.  R.  Co.,  61  Cal.  250,  268. 

18t  Time  where  oSer  la  of  elTcet. — Offer 
has  no  effect  whatever  until  after  expira- 
tion of  Ave  days,  unless  before  that  plain- 
tiff accepts  In  mode  provided.  No  afllrma- 
tlve  action  on  part  of  plaintiff  is  required 
unless  he  elects  to  accept  offer,  and  then 
he  must  give  and  tile  ndtice  of  acceptance. 
There  is  no  provision  for  afflrmatlve  re- 
fusal to  accept,  and  he  may  give  and  file 
notice  at  any  time  within  five  days. — Scam- 
moii  V.  Denlo,  72  Cal.  393,  396,  14  Pac.  98. 

1».  Trial —•  Bflcct  of  tender. — Plaintiff 
may  proceed  to  trial  on  day  set.  without 
regard  to  respondent's  offer,  where  such 
offer  is  made  within  five  days  prior  to  time, 
as  at  that  time  offer  is  of  no  arall,  and  de- 
fendant can  not  by  making  offer  on  eve  of 
trial  when  plaintiff  is  all  prepared,  and  his 
expenses  nearly  all  incurred,  compel  him 
on  spur  of  moment  to  determine  whether 
he  slial]  yield  part  of  what  he  considers  Just 
and  legal  claim,  or  run  hazard  of  losing 
his  costs  and  necessary  disbursements,  and 
having  Judgment  against  him  for  costs  of 
other  party. — Scammon  v  Denlo,  72  Cal.  39S, 
396,  14  Fac.  98. 

m.  Wlthamwal  of  offer— Wlin  deemed 
made. — Offer  of  obligee  to  accept  In  full 
satisfaction  less  than  amount  due  him, 
made  before  commencement  of  suit  on  obli- 
gation, is  deemed  withdrawn  by  commence- 
ment of  Kuit,  If  not  accepted  before  that 
time. — Peachy  v.  Witter.  131  Cal.  816,  319, 
68  Pac,  468. 
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CHAPTER  m. 

INSPECTION  OF  WBITIKGS. 
1 1000.   A  party  may  demand  inspection  and  aopj  of  a  book,  paper,  etc 

§  1000.    A  PABnr  MAT  DEMAND  INSPECTION  AND  00F7  OF  A  BOOK, 

PAPER,  ETC.    Any  court  in  which  an  action  is  pending,  or  a  judge  thereof 

may,  upon  notice,  order  either  party  to  give  to  the  other,  within  a  specified 

time,  an  inspection  and  copy,  or  permission  to  take  a  copy,  of  entries  of 

accounts  in  any  book,  or  of  any  document  or  paper  in  his  possession,  or  under 

his  control,  containing  evidence  relating  to  the  merits  of  the  action,  or  the 

defense  therein.    If  compliance  with  the  order  be  refused,  the  court  may 

exclude  the  entries  of  accounts  of  the  book,  or  the  document,  or  paper  from 

being  given  in  evidence,  or  if  wanted  as  evidence  by  the  party  applying,  may 

direct  the  jury  to  presume  them  to  be  such  as  he  alleges  them  to  be ;  and  the 

court  may  also  punish  the  party  refusing  for  a  contempt.   This  section  is  not 

to  be  construed  to  prevent  a  party  from  eomp-iUing  another  to  produce  books, 

papers,  or  documents  when  he  is  examined  as  a  witness. 

History:  Enacted  March  11,  1872,  re-enactment  of  |  446  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4.  p.  342; 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  72. 


INSPECTION  OF  BOOKS  AND 
■WRITINGS. 

1.  Application  for  order  requiring  corpora- 

tion to  exhibit  books. 

2.  Answer — Inspection  to  enable. 

3.  Cross-examination  —  Inspection 

able. 


to  en- 


4.  Documents  admitted  in  evidence — Bfey 

be  inspected  by  counsel. 

5.  Exclusive  provisions — As  to  generally. 

6-8.  Extent  of  inspection  allowed. 

9.  Extent  of  rule — Showing  necessary  for 
order. 

10.  Liability  of  stockholder — Evidence — Re- 

sistance of  motion  for  inspection  of 
books. 

11.  Original  of  contract  sued  on — May  be 

inspected. 

12.  Production  of  books — Refusal  of  order 

for — Not  error,  when. 

13.  Showing  necessary  to  obtain  order. 

14.  Witness— Production  of  p&pers  by. 

A«    to,  eoatempt    of  see,  post, 

IS  1209  et  seq.  and  notes. 

Am  to  dcMUiatflBS  eopr  •<  ■eeoniit  aaed  en 
or  bni  of  parttealar*.  see.  ante,  I  454  and 

note. 

Am  to  oxmmtmmtiom  oC  wmrtr  ■uveetod  of 
caneeallas  or  embeullBc  papers  or  prop- 
erty of  dee«oacd  pevMB,  see,  post,  ||  1459, 

14(>0  and  notes. 

Am  to  how  wrltlBKs  ore  pr«r«i«  see,  post, 
li  1940  et  seq.  and  notes. 


aaia 


Am  to  iBBpeeUon  of  public  wrlUnvs,  aee 

post,  S  1892. 

Am  to  notice  1o  prodnce  wrltlas  In  cnstodr 
of  adverse  pmrfy,  see,  post,  {  19SS. 

As  «o  ortelBal  wrItlBs  bclas  produced  or 
■eeovBtcd  for,  see,  post.  S  1865  and  note. 

As  to  oabpwnas  and  mcMH  of  prodactlon 
of  cTldcBcc.  see,  post,  g  1986  and  note. 

As  to  sobpfieHa  d«c«o  tceua,  see,  post, 
3  1986. 

As  to  wrltlDKo  called  for  aud  taapectcd 
mar  be  witkheld  from  cvldeMo.  see.  post. 

S  1939. 

As  to  wrltlBcs,  Im  KcHcral.  see.  post, 
gg  1887  et  seq.  and  notes. 

Ab  to  wiltbw  shown  witaesa  Mar  be  In- 
■peetcd  fey  advene  party,  see,  post  i  8064. 

As  to  rlKht  to  review  of  wdcr  cmtlna 
or  denrtnc  motion  for  iDspcetloo  of  books 
or  paper*  apart  from  aa  appeal  from  flaal 
jndsmcat,  see  note  28  L.  R.  A.  (N.  R)  616. 

1.  Applleatloa  for  Mdcr  vcvnlrims  cor. 
poration  to  exhibit  iMoks  to  a  plaintiff  to 
enable  him  to  ascertain  the  names  ot  the 
stockholders  and  number  of  shares  owned 
by  each,  if  the  court  has  Jurisdiction  to 
make  such  an  order,  It  must  be  on  hearing 
under  notice  served  In  pursus^ce  of  the  re- 
quirements of  above  section. — Favorite  v. 
Superior  Court,  —  Cal.  App.  — ,  198  Pac. 
1004. 

X  Answer— .bapeetloB  «•  enble^In- 
spectlon  may  be  had  where  necessary  to 

enable  defendant  to  answer,  as  where  he 
has  forgotten  execution  of  Instrument  al- 
leged, or  doubts  eorreotnesa  of  deseription 
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of  copy  contained  In  complaint — Curtis  T. 
Richards.  9  Cal.  34,  3S. 

X  CroM-rxamliiafion— InMprctlon  to  en- 
able.— Where  witness  Is  called  to  Identify 
papers  for  purpose  of  their  being  intro- 
duced In  evidence,  counsel  for  adverse  party 
has  right  to  Inspect  sanrte,  both  for  purpose 
of  cross -examining  witness,  and  to  enable 
him  to  produce  testimony  in  explanation 
thereof  or  to  disprove  their  authenticity, 
and  to  deny  his  motion  for  such  Inspection, 
upon  refusal  of  his  adversary  to  grant  It, 
is  clearly  error. — Campbell  v.  Jones,  41  Cal. 
616,  618. 

4.  OecameBta  admitted  la  ctMcbc^— 
Hay  be  laapccted  by  counsel  for  adverse 
party  at  any  time  during  progress  of  trial, 
and  to  deny  counsel  such  right  Is  error  too 
patent  to  require  discussion.  It  will  not 
be  Inferred  that  no  damage  resulted  from 
such  ruling,  a«  there  may  have  been  most 
satisfactory  reasons  why  It  was  necessary 
to  have  Inspection  of  documents. — Pope  v. 
Dalton,  40  Cal.  688 

B.    Exclusive  vrovlalons— As  to  gencmllr, 

— Only  provision  tn  nature  of  bill  of  dis- 
covery, other  than  sections  1469  and  1460, 
post,  applying  to  probate  proceedings,  of 
law  of  this  state.  Is  found  In  this  section. — 
Levy  v.  Superior  Court,  106  Cal.  600,  61S,  29 
U  R.  A.,811,  38  Pae.  986. 

«.  BztCBt  •i  iBspeetloii  allowed. — Court 
is  bound  to  protect  party  against  undue  in- 
quisition Into  his  affairs,  and  It  would  be 
dlffloult  to  imagine  more  striking  Instance 
of  undue  Inquisition  than  order  compelling 
defendant  to  produce  for  Inspection  all  his 
books,  upon  mere  suspicion  that  they  might 
possibly  contain  Home  evidence  favorable  to 
plaintiff,  and  without  pointing  to  any  par- 
ticular part  of  books  over  which  suspi- 
cion was  supposed  to  harbor. — Ex  parte 
Clarke,  126  Cal.  236,  241,  77  Ant.  St.  Rep. 
176,  46  L.  R.  A.  886,  68  Fac.  646. 

7.  Party  can  not  by  aid  of  this  section 
draw  dragnet  of  Inspection  through  all 
books  of  other  party  under  ostensible  mo- 
tive of  trying  to  catch  something  which 
other  side  had  testified  was  not  there,  In 
meantime  exposing  all  private  business  of 
riefendant,  his  dealings  with  persons  other 
than  plaintiff,  his  method  of  conducting  his 
affairs,  perhaps  bis  financial  condition,  and 
other  matters  vitally  fmportant  to  his  wel- 
fare. There  Is  no  warrant  in  law  for  such 
forcible  wholesale  violation  of  person's 
privacy. — Ex  parte  Clarice,  128  Cal.  236,  241, 
77  Am.  St.  Rep.  176.  46  L.  R.  A.  836,  68  Fac. 
646. 

8.  Originally,  order  for  production  of 
paper  or  book  was  made  only  when  docu- 
ment was  declared  on  In  bill  and  set  up  as 
defense,  or  where  party  asking  had  Interest 
in  document  Itself,  as  where  it  was  con- 
tract between  parties  and  only  one  copy 
existed;  or  where  instrument  In  very  na- 
ture of  things  was  material  evidence,  as 
where  It  Was  alleged  to  be  forged  or  al- 
tered, and  that  It  would  on  its  face  show 


facts  alleged,  or  where  books  belonging  to 
both  parties,  as  In  case  of  suit  between 
partners,  or  principal  and  agent,  or  trustes 
and  beneHcIary.  Rule  has  been  extended 
so  as  to  Include  other  grounds  for  produc- 
tion of  papers,  but  principles  applicable 
generally  to  forced  production  of  papers 
are  as  above  stated.— Ex  parte  Clarke.  126 
Cal.  235,  241,  242.  77  Am.  St.  Rep.  176,  46 
U  R.  A.  835,  68  Fac.  646. 

0.    Extent    of  rale — Showing  necesaarjr 

for  order. — This  section  does  not  give  un- 
bridled license  for  examination  or  produc- 
tion of  all  such  prlrate  papers  as  caprice, 
curiosity,  or  ulterior  design  of  party  might 
Suggest.  Section  1986,  post,  provides  for 
what  Is  usually  called  subpoena  duces  te- 
cum, by  which  witness  Is  required  to  bring 
with  him  books,  documents,  etc.,  "which  he 
Is  bound  by  law,  to  produce  In  evidence," 
We  have  no  express  affirmative  statutory 
provision  as  to  what  things  witness  is 
"bound  by  law  to  produce,"  but  It  may  be 
assumed  when  witness  is  In  court,  no  mat- 
ter how  brought  there,  and  discloses  that 
he  has  paper,  document,  or  book  which 
would  be  evidence  In  favor  of  party  desir- 
ing it.  It  would  in  proper  case  be  rightful 
for  party  to  produce  It.  But  we  must  look 
to  general  principles  of  law  applicable  to 
subject  when  It  Is  to  be  determined  In 
what  instances  court  has  power  to  compel 
witness  to  give  up  his  hooka  and  papers, 
and  disclose  his  private  business  to  world. 
Before  order  can  be  made  there  must  be 
showing  by  affidavit  or  otherwise  that 
books  or  papers  In  question  contain  evi- 
dence material  to  party  desiring  them.  It 
is  not  enough  that  party  believes  or  is  ad- 
vised that  papers  contain  material  evidence. 
Pacts  must  be  shown  in  support  of  such 
belief. — Ex  parte  Clarke,  126  Cal.  236,  239, 
77  Am.  St.  Rep.  176,  46  L.  R.  A.  835,  68  Fac. 
646. 

10.  Liability  ol  Mtockholder — Evidence — 
RenUtance  of  motion  for  Inspection  of 
bookM, — In  an  action  against  persons  al- 
leged to  be  stockholders  of  a  corporation 
for  the  purpose  of  enforcing  their  liability 
as  such,  the  matters  of  fact  in  controversy 
being  peculiarly  within  the  knowledge  of 
the  defendants  they  are  competent  wit- 
nesses to  testify  as  to  the  number  of  shares 
they  own  respectively;  and  where  the  plain- 
tiff endeavored  to  have  the  books  of  the 
corporation  produced  thnt  the  matter  might 
be  set  at  rest  by  the  official  record  and  en- 
countered serious  and  persistent  opposition, 
and  steps  were  taken  for  the  purpose,  as 
provided  by  the  above  section,  the  court 
was  Justified  in  holding  that  Its  order  In 
reference  to  an  Inspection  of  the  books  had 
not  been  complied  with,  and  In  assuming 
the  facts  to  be  as  claimed  by  the  plaintiff. 
— Robinson  v.  Rispln,  S3  Cal.  App.  586,  640, 
165  Fac.  979. 

11.  OrlglBRl  of  contract  sDcd  on— Hay  be 

Inspected  on  demand  of  defendant,  whether 
same  is  Set  out  In  complaint  in  hiec  verba 


Digitized  by 


Ttt.  XtT.  Ck.  IV,] 


MOTIONS  AMD  ORDERS— DBPINBD. 


ItOOB 


or  alleged  according  to  Ita  legal  effect;  and 
If  It  appear  that  complaint  misrepresents 
contract  or  haa  omitted  substantial  part  of 
It.  such  misrepresentation  or  omission  Is 
matter  of  defense,  but  not  available  as 
ground  of  general  demurrer,  because  It 
does  not  appear  upon  face  of  complaint, — 
Byrne  v.  Lunnlng  Co.,  4  Cal.  Unrep.  89fi,  SS 
Pao.  4S4. 

IS,    FrodMCttoB  •!  booka — Retnml  of  er- 

di-r  f<w~-Jfet  cmr,  when. — ^Under  the  provi- 
sions of  the  above  section  a  defendant  be- 
ing entitled  to  an  Inspection  of  the  books 
of  the  plaintiff  In  relation  to  the  subject- 
matter  of  the  litigation,  but  such  Inspec- 
tion has  not  been  demanded.  It  is  not  error 
for  the  trial  court  to  refuse  an  order  re- 
Qulrlng  the  production  of  the  books  of  the 
plaintia,  where  the  action  has  been  pend- 


ing more  than  a  year  and  the  demand  for 
production  Is  made  after  the  action  has 
been  on  trial  sixteen  days,  and  the  books 
wanted  are  located  In  New  York. — Avery  v. 
Wiltsee,  177  Cal.  48<,  171  Pac.  95. 

13.  ShonlBc  neccMarr  to  obtaim  orders- 
Substantial  showing  must  be  made  that 
docunient  or  book  sought  for  contains  ma- 
terial evidence'  for  party  asking;  Inquisi- 
torial examination  was  not  contemplated 
by  framers  of  statute. — Ex  parte  Clarke, 
126  Cal.  236.  242,  77  Am.  St.  Rep.  176,  46 
U  R.  A.  83S,  58  Pac.  646. 

14.  Wltnese  Production  of  papers  b^' — 
Production  of  documents  by  witness  when 
his  examination  discloses  possession  of  or 
control  over  same  is  not  regulated  or  con- 
trolled by  this  section. — Morehouse  v.  More- 
house, 186  CaL  382,  387.  88  Pac.  976. 


CHAPTER  IV. 

MOTIONS  AND  OBDEBa 

1  1003.  Order  and  motion  defined.  1 1006.  Transfer  of  motions  and  orders  to 
i  1004.   Motions  and  orders,  where  made.  show  cause. 

S  1005.   Notice  of  motion,  at  what  time  to  be  {  1007.   Order  for  p*'-ment  of  mos^,  how 
given.  enforced. 

§  1003.  ORDER  AND  MOTION  DEFINED.  Every  direction  of  a  court  or 
judge,  made  or  entered  in  writing,  and  not  included  in  a  judgment,  is  denom- 
inated an  order.  An  application  for  an  order  is  a  motion. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  515  Practice  Act. 


MOTIONS  AND  OEDERS— DEFINED. 

27. 

Same — Mere  declaration  hj  judge. 

1. 

Absence  of  couoBel. 

28. 

Same — Probate. 

2. 

Amendment  of  order — Notice  of. 

29. 

Same — Ruling  on  evidence. 

3. 

Amendment  of  proof  of  aervioe  of 

30. 

Same — Sale  on  foreclosure. 

snmmona. 

31. 

Same — Supplementar;^  proceedings. 

4. 

Amendment  of  record — ^Wben  made. 

32. 

Same — ^What  controls. 

5. 

Artifice  or  trldc — la.  proeiuing  order. 

33,  34. 

Discretion  of  eourt — ^Definition  of. 

6,7. 

Certified  copies  of  orders. 

35. 

Doctrine  of  res  judicata. 

8. 

Chambers  of  judge — ^What  considered 
as. 

36. 

Same — Where  renewal  of  motion  al- 
lowed. 

9,10. 

Change  of  order  b7  court. 

37-  39. 

Effect  of  entry  or  non-entiy  of  order. 

11. 

Construction  of  section — As  to  mean- 

40. 

Same — Duty  of  clerk. 

ing  of. 

41. 

Same — Form  of  entry. 

12. 

Contempt  of  court. 

42. 

Same — Should  be  made  matter  of  rec- 

13. 

Same — ^Denial  of  right  to  move. 

ord. 

14. 

Correction  of  record — To  conform  to 

43. 

Equity — Intermediate  orders. 

actual  facts. 

44. 

Evidence  of  orders. 

15, 16. 

Same — When  notiee  required. 

45. 

Ex  parte  orders — Substitution  of  exec- 

17. 

Court  —  Order  of,  distingniahed  from 
that  of  judge. 

utors. 

46. 

Same — Intervention. 

18. 

Court's  own  motion  —  Amendment  of 

47,48. 

Grounds  of   the  motion — Mnst  be 

judgment. 

stated. 

19,  20. 

Definition  of  motion. 

49. 

Same — As  to  disregard  of  some. 

21. 

Same — ^Petition  to  court  of  equi^. 

50. 

Same — Appeal — Review  of  moticm. 

22. 

Same — Verified  petition  for  order. 

51. 

Same — Judgment  on  pleadings. 

23- 

Definition  of  order — In  general. 

52. 

Same — New  trial. 

26. 

Same — Filing  not  essential. 

53. 

Same — Particular  reasons. 

X815 
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54.  Same — Provision  of  statate. 

55.  Same — Statement  by  reference. 

56.  Improvidentlj     and  uninteDtionaUy 

made  orders. 

57.  Same — FindingB. 
58, 59.  Interlocutory  decree. 

60.  Same— Probate. 

61.  Judgment  pro  confeaso— On  eross-bUl 

in  equity. 

62.  Jurisdiction  of  cause  of  action. 

63- 66.  Justices '  courts  —  Notice  of  settins 
trial. 

67.  Same— "Order"  of  defined. 
68,  69.  Knowledge  of  judge. 

70.  Mandamus — Will  lie  to  compel  court 

to  hear  and  determine  motion. 

71.  New  trial  of  motion — Not  permitted. 

72.  Notice  and  motion — Distinguished. 

73.  Nunc  pro  tunc  entry  of  order. 

74.  Same — After  appeal — Certifying  up. 

75.  Same — Svidence  on  motion  for. 

76.  Same — ^Must  have  been  actually  made. 

77.  Same— Becord  of. 

78.  Same — Showing  necessary — Not  made 

at  chambers. 

79.  Same — Waiver  of  notice  of  motion. 

80.  Orders  made  without  notice. 

81.  Practice — In  general. 

82.  Same — Motion,  how  made. 

83.  Presumption  of  regular  proceedings. 

84.  Belief  granted. 

85.  Renewal  of  motion — In  general. 
86, 87.  Same — As  to  being  discretionary  with 

eonrt 

88,  89.  Same — Appeal— Abuse  of  discretion. 
90, 91.  Same — When  leave  may  be  granted. 

92.  Setting  aside  order  —  Inadvertence, 

etc 

93.  Separate  and  distinct  motions. 

94.  Stranger  to  record. 

Am  to  contempt  committed  by  dlnoberlac 
lawfMl  order  of  conrt,  see,  post,  f  1209. 

A>  to  covrt  COBunUslonent  hrarlns  mo- 
ttoHN.  etc.,  see,  ante,  !  269  and  note. 

Ah  to  Jodfcmeiit  oa  pleadlnsa,  aad  matloa 
thrrrfor,  see,  ante,  S  682  and  note. 

Am  to  motlan,  aad  aotlec  of  aiotloa.  tor 
loJoaetloB,  see,  ante,  !  523  and  note. 

Aa  to  motlqa.  aad  notice  thereof,  for  aale 
of  property  keld  aader  attaehateat,  see, 
ante,  I  648  and  note. 

Aa  to  Biottoa.  aad  aatlcc  tkereof.  to  va- 
cate or  modUr  tajaactioa.  see,  ante,  i  6S2 
and  note. 

As  to  motion,  aad  order  tkcreaa,  aot  be- 
IBK  part  of  JndBmeat-roll,  aee,  ante,  !  S70 

and  note. 

An  to  Motion  for  new  trial,  see,  ante, 
SS  65S  et  seQ.  and  notes. 

2S1« 


Aa  to  motlaa  to  amend  pliindlnfi  see, 

ante,  9  473  and  note. 

Aa  to  motion  to  dlachar^c  attaehmcnt*  see 

ante,  5j  656-668  and  notes. 

Ak  to  motion  to  modify  or  correct  award 
of  arbltratora,  see,  post,  S  12S8. 

As  to  motloa  to  open  default  aad  aet  aalde 

Jndcmcnt,  see,  ante,  i  473  and  note. 

Aa  to  motion  to  releaae  attaehment,  see, 
ante,  i  564  and  note, 

Aa  ta  motlan  to  atrike  out  aham  or  Irrele- 
vant plcadlara.  see,  ante,  S  463  and  note. 

Aa  to  ordem  and  deereea  la  probate  pro- 
ceedluKa,  see,  post,  J  1704  et  aeq.  and  notes. 

Am  to  proeeedinsa  to  be  la  BaBliah  lan- 
maae.  see.  ante,  g  186  and  note. 

Aa  to  provlHlona  as  to  motloaa  aad  ordem 
In  dvU  aetiona  beln*  applicable  to  apcHal 
pvecccdinca.  see,  post,  1 1064. 

Aa  to  review  mt  ardera  by  certiorari,  aee. 
post,  i  1067. 

Aa  to  vac  of  abfercvlatlona  and  dcarea, 

see,  ante,  §  186  and  note. 

Aa  to  aae  of  depo«ltlona  and  nMdavlta  on 
motlona,  see,  post,  S  2009. 

1.  Abacacc  of  conaael  for  opposing  party 
at  time  aet  for  hearing  of  motion  which 
resulted  in  certain  order  does  not  cure  or 
waive  error  therein. — Lybecker  v.  Murray. 
68  Cal.  186,  190. 

a.  Ameadment  of  order— Ifatlcc  of, — Con- 
ditional order  vacating  sale  by  assignee  In 
Insolvency  can  not  without  notice  to  pur- 
chaser be  amended  so  as  to  become  abso- 
lute.— Thompson  v.  Superior  Court,  119  Cal. 
638.  643,  SI  Pac.  863. 

3.  Amendment  of  proof  of  aervicc  of 
■Dinmona  may  be  amended  after  judgment 
by  inserting  fact  omitted  from  affldavit 
and  order  allowing  such  amendment  en- 
tered nunc  pro  tunc  as  of  date  before  Judg- 
ment.— Woodward  v.  Brown,  119  Cal.  283, 
299,  63  Am.  St.  Rep.  108,  51  Pac.  2,  642. 

4.  Amendment  af  record— Wken  mndc — 
.  During  term,  when  terms  of  court  were 

held,  record  might  be  amended  In  any 
manner  so  as  to  be  made  conformable  to 
facta.  But  when  term  Is  past  it  can  only 
be  amended  In  cases  where  record  Itself 
shows  error.  In  such  cases  there  must  be 
record  evidence  to  amend  by. — Branger  v. 
Chevalier,  9  Cal.  172,  17S. 

5.  Artlflee  or  trick— In  procorlnc  order. 

— Court  which  makes  order  procured  by  ar- 
tifice or  trick  has  ample  power  to  vacate 
and  aet  It  aalde.- Page  v.  Page,  77  Cal  83 
86,  19  Pac.  183. 

e.  Certified  covlea  af  ardors  required  to 
be  furnished  on  appeals  should  be  fur- 
nished and  certified  by  clerk  of  court 
which  made  order  and  In  whose  minutes  It 
Is  entered.— Hansfleld  v.  O'Keefe,  183  Cal 
S62,  863,  66  Pac.  826. 

7.  Clerk  has  no  •authority  to  enter  upon 
minutes  certified  copy  of  order  without  any 
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direction  of  court  therefor. — Devlin  V.  Ryd- 
berg,  132  Cal.  824,  32fi.  64  Pac  396. 

&    Chamben  of  )D<lce— WImiI  conaMered 

aa. — Judges'  chambers  are  not  confined  to 
some  particular  room  In  courthouse  or 
other  place  for  usual  tranaactlon  of  judi- 
cial business  not  required  to  be  done  in 
open  court.  Chamber  business  may  be  done, 
and  often  Is  done,  on  street,  in  judge's  own 
house,  at  hotel  where  he  stops  when  ab- 
sent from  home,  or  It  may  be  done  In  tran- 
situ on  cars.  In  solng  from  one  place  to 
another,  within  proper  Jurisdiction  of  court. 
— Estate  of  Lux,  100  Cal.  693',  601,  33  Pac. 
341.  See  Von  Schmidt  v.  Wldber,  99  Cal.  bll, 
34  Pac.  109;  In  re  neagrla.  14  Sawy.  C.  C. 
232,  265,  39  Fed.  $33. 

9.  Chance  of  order  hy  conrt. — Court  hav- 
ing made  order  upon  which  parties  have 
acted  can  not  without  any  statutory  au- 
thority change  his  mind  and  discharge  his 
order,  as  such  would  lead  to  great  uncer- 
tainty. In  convenience,  and  In  some  cases 
perhaps  to  wrong  and  Injustice,  e.  g.  court 
having  directed  stay  of  execution  upon  giv- 
ing of  undertaking  can  not  arbitrarily  set 
aside  his  order  after  stay  Is  perfected. — 
Xjee  Chuck  t.  Quan  Wo  Chong  Co.,  81  Cal. 
223,  238,  Ifi  Am.  St.  Rep.  50,  22  Pac.  594. 

10.  After  granting  trial  It  Is  trreguUir 
for  Judge  to  Immediately  proceed  to  render 
Contrary  Judgment  without  hearing  or  no- 
tice.—Mitchell  T.  Hackett,  14  Cal.  661,  667. 

11.  CMMtnctlOM  of  ecetloM— Aa  to  scan* 

lug  of. — Section  Is  taken  from  New  Tork 
Code  of  Procedure,  and  codlflers  of  that 
state  thus  explain  their  purpose  in  employ- 
ing the  phraseology  they  did:  "To  avoid  the 
confusion  incident  to  use  of  word  "Judg- 
ment' in  two  senses,  one  as  interlocutory 
and  other  as  final,  we  have  thought  It  bet- 
ter to  use  it  only  In  latter  sense  and  to 
designate  all  other  written  directions  of 
court  or  Judge  as  orders."  In  the  purpose 
thus  expressed  no  Intent  is  perceived  to 
abolish  power  of  court  of  equity  to  pro- 
nounce what  in  equity  practice  was  called 
interlocutory  decree  or  decretal  order,  but 
only  a  provision  to  eftect  that  that  which 
finally  determined  rights  of  parties  should 
be  called  Judgment,  and  that  every  other 
direction  of  court  or  Judge  made  or  entered 
In  writing  should  be  denominated  an  order. 
— ^Thompson  v.  White,  68  Cal.  505,  508. 

12.  Coatemrt  af  eoart  l>  not  committed 
by  disobeying  unauthorised  or  unlawful  or- 
der.—Hennessy  v.  Ntcol,  108  Cal.  188-141, 
38  Pac.  «49. 

18.  Same-^Dcalal  of  right  to  move  to  dis- 
solve an  Injunction  Is  not  authorized  on 
ground  that  party  Is  In  contempt,  where  no 
contempt  proceedings  have  been  brought 
against  him. — State  ex  rel.  Gemmell  v. 
Clancy,  24  Mont.  869,  868.  61  Pac.  987. 

14.  Correction  of  record— To  eonfona  to 
artnal  fact*  and  speak  truth  Is  ordinarily 
made  on  notice  to  all  parties  Interested, 
but   court   has  power  to  make  correction 


without  notice. — Grim  v.  Kesaina;  89  Cal. 
478,  486,  23  Am.  St.  Rep.  491,  26  Pac.  1074. 

15.  Same — When  notlt-e  rfqiiired. — Cleri- 
cal misprisions  In  judgment,  record  afford- 
ing evidence  thereof,  may  be  corrected  at 
any  time  by  court  upon  Its  own  motion  or 
motion  of  interested  parties,  either  with  or 
without  notice:  but  where  Inspection  of 
record  does  not  show  error,  notice  of  mo- 
tion to  amend  Judgment  will  be  required  to 
be  given  parties  affected  thereby. — Scam- 
raan  v.  Bonsiett.  118  Cal.  93,  62  Am.  St.  Rep. 
226.  SO  Pac.  272. 

16.  Courts  of  record  have  inherent  power 
to  correct  their  records  so  that  they  shall 
conform  to  actual  facts  and  speak  truth 
of  case,  and  such  correction  may  be  made 
at  any  time,  either  upon  motion  of  court 
itself  or  at  instance  of  any  party  Interested 
In  the  matter.  Ordinarily  court  would  re- 
quire notice  of  motion  to  be  given  by  par- 
ties Interested,  but  It  has  power  to  make 
correction  without  such  notice. — Crlm  v. 
Kessing,  89  Cal.  478,  488,  23  Am.  St.  Rep.  491, 
86  Pac.  1074. 

IT.  Court — Order  of,  dlatlagatehcd  from 
that  of  JndKc. — That  order  was  made  by 
court,  and  not  made  by  judge  at  chambers, 
sufficiently  appears  where  It  Is  entitled  and 
flled  in  court  and  is  under  Its  seal,  though 
in  drafting  order  Judge  employs  phrase  "it 
appearing  to  me"  and  testatum  clause  says 
"in  witness  whereof,  I  have  hereunto  set 
my  hand." — Oaks  v.  Rodgers,  48  Cal.  197, 
200. 

1&  Canrt^  owm  aiotton— Amcadaieat  of 
Jadgaieat  to  correct  mere  clerical  misprision 
may  be  made  by  court  of  its  own  motion 
and  with  or  without  notice. — Dickey  v.  Gib- 
son, 113  Cal.  26,  34,  64  Am.  St.  Rep.  321.  46 
Pac.  15. 

10.  DelLnltloB  of  motion.  —  Motion  is 
properly  application  for  ruling  or  order, 
made  viva  voce  to  court  or  judge.  It  Is 
distinguished  from  more  formal  applica- 
tions for  relief  by  petition  or  complaint. 
Grounds  of  motion  are  often  required  to 
be  stated  In  writing  and  filed.  In  practice, 
form  of  application  Itself  it  often  reduced 
to  writing  and  filed.  But  making  up  and 
filing  application  Itself  Is  not  to  make  mo- 
tion. If  nothing  more  were  done  it  would 
not  be  error  in  court  to  entirely  Ignore 
proceeding. — Attention  of  court  must  be 
called  to  It.  Court  must  be  moved  to  grant 
order. — People  v.  Ah  Sam,  41  Cal.  645,  650. 

20.  Motion  Is  application  for  order  or  di- 
rection of  court  not  included  In  judgment. 
— Estate  of  Harrington,  147  Cal.  134,  128. 
81  Pac.  546. 

31.    flame    PetltlOM  to  coart  of  e^alty  for 

payment  of  money  In  hands  of  receiver  is 
motion,  and  it  matters  not  whether  sworn 
statement  of  petitioner  be  termed  com- 
plaint, petition  in  nature  of  complaint,  or 
affidavit.  It  is  showing  of  petitioner  as 
basis  of  order. — California  T.  Ins.  A  T.  Co. 
V.  Consolidated  P.  C.  Co..  117  Cal.  237,  240, 
49  Pac.  1. 
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23.  Satr.p  —  Verified  vetttlon  for  order, 
upon  which  order  to  abow  cause  Is  IsBued, 
is  motion;  and  alleffations  thereof  are  ad- 
missible in  evidence  on  hearing. — California 
T.  Ins.  ft  T.  Co.  V.  Consolidated  P.  C.  Co.. 
117  C^l.  287,  239,  49  Fac.  1. 

2S.  Deflnltlon  of  order— la  Beneral. — Or- 
der may  be  defined  to  be  Judgment  or 
conclusion  of  the  court  upon  any  motion 
or  proceedlngr.  It  means  where  court  or 
Judge  grants  affirmative  relief  or  where 
relief  Is  denied. — Qilman  v.  Contra  Costa 
Co.,  8  Cal.  62,  67,  68  Am.  Dec.  290. 

24.  Order  ta  decision  made  during  prog- 
ress of  cauae,  either  prior  or  aubsequent 
to  flnal  Judgment,  aettling  some  point  of 
practice,  or  some  question  collateral  to 
main  Issue  presented  by  pleadings  and  nec- 
essary to  be  disposed  of  before  such  Issue 
can  be  passed  upon  by  court,  or  necessary 
to  be  determined  In  carrying  Into  execution 
flnal  Judgment. — ^Lorlng  v.  Illsley,  1  Cal.  24. 
27;  Estate  of  Smith,  98  Cal.  686,  640,  88  Pac. 
744. 

86.  Order,  as  distinct  from  flnal  judg- 
ment, is  Judgment  or  conclusion  of  court 
upon  any  motion  or  proceeding, — Estate  of 
Rose.  80  Cal.  166,  170.  22  Pac.  86. 

30.  Same  —  PillDg  mot  eascBtlaL — Paper 
algned  by  Justices  of  aupreme  court,  ex- 
tending time  to  flie  transcript.  Is  order  of 
court  before  filing  thereof. — Desmond  v. 
Faus,  83  Cal.  134,  185,  22  Pac.  303. 

37.  Same  — Merc  dedaratloa  by  Judge, 
e.  g.,  that  Injunction  is  no  longer  In  force — 
not  being  "direction" — does  not  constitute 
"order."— Devlin  v.  Rydberg,  182  CaL  824, 
226.  64  Pac  896. 

as.  Baase— Probate^^udgment  of  court 
refusing  to  admit  will  to  probate  is  not 
final  Judgment,  but  order  of  court,  and 
therefore  orders  made  thereafter  are  not 
orders  made  after  flnal  Judgment. — Estate 
of  Smith,  98  Cal.  636,  638,  641,  83  Pac.  744. 

20.  Same  —  Ruling  on  evidence. — Ruling 
made  during  course  of  trial  admitting  or 
excluding  evidence  la  not  an  order  within 
meaning  of  this  aectlon. — McGulre  v.  Grew, 
83  Cal.  225,  232,  23  Pac.  812. 

80.  Same  —  Sale  on  foreclosure, — Direc- 
tion for  further  sale  of  mortgaged  premises 
after  decree  of  foreclosure  under  provi- 
sions of  section  728,  ante.  Is  order  after 
Judgment,  being  decision  In  proceeding 
taken  upon  application  or  motion  of  plain- 
tilt  after  notice  to  defendant,  and  based 
upon  affidavit  setting  forth  matters  that 
had  occurred  subsequent  to  entry  of  Judg- 
ment.—Byrne  v.  Hoag,  126  Cal.  288,  287,  W 
Pac.  688. 

81.  Same— Sapplcmeatary  prooeedlngs. — 

Decision  of  Justice  of  peace  under  proceed- 
ings supplementary  to  execution  Is  mere 
order  and  does  not  constitute  Judgment 
within  meaning  of  section  974,  ante.— Wells 
V.  Torrance,  119  CaL  487,  489.  61  Pac.  626. 

Sa.  Sam^—Wbat  eontTola, — Character  of 
the  court's  action  or  direction  Is  to  be  de- 
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termined  by  the  nature  of  action  Itself, 
conaidered  in  light  of  Its  authority  In  prem- 
ises, rather  than  what  It  has  been  desig- 
nated by  court:  e.  g.  direction  for  further 
sale  of  mortgaged  premises  under  section 
728,  ante,  is  an  order,  although  designated 
by  court  a  decree  of  foreclosure  and  order 
of  sale. — Byrne  v.  Hoag,  126  Cal.  288.  287, 
68  Pac.  688. 

33.    Discretion  of  court — DeflnMlon  of. — 

Order  lying  In  discretion  of  court  must  In 
great  degree  depend  upon  special  circum- 
stances of  each  case  and  be  so  governed 
as  to  prevent  delays  and  to  promote  Jus- 
tice, and  where  no  meritorious  defense  Is 
asserted,  and  no  leave  to  answer  Is  asked 
In  court  below,  appellate  court  will  not  In- 
terfere with  order  overruling  demurrer. — 
Thornton  T.  Borland,  12  Cal.  489,  449. 

84.  Granting  of  certain  motions  and 
making  of  certain  orders  lie  in  discretion 
of  court,  but  under  no  circumstances  Is  this 
discretion  to  be  exercised  arbitrarily.  It  Is 
discretion  governed  by  legal  rules  to  do 
Justice  according  to  law,  or  analogies  of 
law,  as  near  as  may  be.  It  must  be  within 
these  limitations  to  promote  aubatantlal 
Juatlce  In  case. — Lybecker  v,  Murray,  68  Cal. 
186,  189.  See  Bx  parte  Hoge,  48  Cal.  8,  6; 
Ex  parte  Marks,  49  Cal.  680,  681. 

85.  Doetrine  of  res  Jndleata  In  Its  strict 
sense  does  not  apply  to  mere  orders  made 
on  motion  In  pending  proceedings. — Estate 
of  Harrington,  147  Cal.  124.  128.  81  Pac  646. 

Am  to  res  Jodlcata,  see,  ante,  S  8S,  note 
pars.  35-43;  )  63  note  Part  XXV. 

se.  Sam^— Where  renewal  of  motion  al- 
lowed.— Doctrine  of  res  Judicata  In  its  strict 
sense  does  not  apply  to  motions  made  In 
course  of  practice,  as,  for  Instance,  Issu- 
ance of  alias  writ  of  possession;  and  court 
may  upon  proper  showing  allow  renewal  of 
motion  of  this  kind  once  decided.  But  this 
leave  will  rarely  be  given  upon  ground  that 
moving  party  can  produce  additional  evi- 
dence in  support  of  hia  motion,  unless  it 
also  appears  that  new  state  of  facts  has 
arisen  since  former  hearing,  or  that  then 
existing  facts  were  not  presented  by  rea- 
son of  surprise  or  excusable  neglect  of 
moving  party. — Ford  v.  Doyle,  44  Cal.  635, 
687;  Bowers  v.  Cherokee  Bob,  46  Cal.  279, 
28B:  Kenney  t.  Kelleher,  88  Cal.  442,  444. 

ST.  ECcet  of  eatry  or  n«B-cn«rr  of  or- 
der.— ^Validity  of  order  does  hot  depend  upon 
entry  by  clerk,  but  upon  fact  that  order 
has  been  made;  and  whenever  it  la  shown, 
order  has  been  made  by  court  It  la  as  effec- 
tive as  If  It  had  been  entered  of  record  by 
clerk.— Von  Schmidt  v.  Wldber,  B9  Cal.  511, 
516,  34  Pac.  109. 

38.  No  provision  of  law  requires  all  or- 
ders of  court  to  he  entered  at  length  In  its 
minutes.  In  order  that  they  may  be  elfec- 
tlve,  and  direction  of  court  or  Judge  is 
order,  whether  It  be  merely  made  in  writ- 
ing or  entered  In  minutes.  If  not  entered 
it  should  be  filed,  in  order  that  It  may  form 
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part  of  records  In  cue. — ^Von  Schmidt  T. 
Wldber,  99  Cal.  511,  S14,  34  Fac.  109. 

S9.  Action  of  court  does  not  depend  upon 
entry  of  Its  orders  by  clerk,  but  upon  fact 
that  orders  have  been  made;  and  whenever 
It  1b  shown  that  order  has  been  made  by 
Court  It  Is  as  effective  as  if  it  had  been  en- 
tered of  record  by  clerk, — ^Von  Schmidt  v. 
Wldber,  99  Cal.  611,  S15,  34  Pac.  109.  See 
Nlles  T.  Edwards,  96  Cal.  41,  47.  SO  Pac.  134. 

49.  Bute— Duty  of  clerk  Is  to  enter  mo- 
tion and  order  made  thereon  in  minutes  of 
court,  and  entry  should  state  irrounds  on 
which  motion  la  based.  In  substance,  as 
stated  by  counsel  making  it.  These  grounds 
need  not  In  all  cases  be  entered  In  minutes 
In  full.  It  reference  to  any  document  filed 
Is  made  in  statement  of  grounds,  the  entry 
may,  and  tor  sake  of  brevity  should,  refer 
to  same  document. — ^Williams  v.  Hawlay, 
144  Cal.  97,  100,  77  Fac.  762. 

41.  Sime-^ons  of  entry. — Order  should 
be  entered  In  such  terms  as  to  express  with 
precision  the  object  to  be  attained. — Jen- 
kins V.  Frlnk,  27  Cal.  S37,  340. 

4a>  SaHe— Should  ke  MWde  matter  of  rec- 
ord,^— ^Wlth  exception  of  orders  In  matters 
of  probate,  there  is  no  provision  In  this 
code  which  requires  the  clerk  to  enter  lo 
his  minutes  any  order  of  court  during  trial 
of  cause,  or  at  any  time  after  Issue  and  be- 
fore Judgment.  It  Is  essential,  however, 
that  action  of  court  be  made  matter  of  rec- 
ord in  order  that  there  may  be  no  uncer- 
tainty as  to  action,  and  for  this  purpose  it 
Is  customary  as  well  as  expedient  to  have 
Its  acts  entered  in  minutes;  but  If  order  is 
formally  prepared  and  signed  by  Judge  and 
made  matter  of  record  by  flling  with  clerk, 
same  end  Is  attained  as  If  It  were  spread  at 
length  upon  minutes  of  Its  daily  transac- 
tions.— Von  Schmidt  v.  Wldber,  99  Cal.  611, 
514,  34  Pac.  109. 

43.  E:qnlty  —  Intermediate  ordere.  —  No 
prohibition  of  Intermediate  determinations 
by  a  court  of  equity  as  exigencies  of  case 
may  demand  Is  made  by  this  section,  and 
it  is  not  in  conflict  with  section  187,  ante.— 
Thompson  v.  White,  33  Cat  505,  608. 

44,  EvUeaee  of  evdera^Records  of  court 
are  best  and  only  evidence  of  Its  orders 
made. — Clark  v.  Crane,  67  Cal.  SZ9,  638. 

4&  Ex  v«rtc  •rden  —  Sntatltntlon  of 
exeentor  upon  suggestion  of  death  of  party 
may  be  made  upon  ex  parte  application. — 
Campbell  v.  West,  93  Cal.  653,  666,  29  Pac 
219. 

46.  San^— Intervention. — Order  allowing 
Intervention  may  be  properly  made. — Kim- 
ball V.  Richardson -Kimball  Co.,  Ill  Cal. 
386,  396,  43  Pac.  1111. 

47.  Gronnds  of  the  motion  —  Hast  be 
•tnted. — Notices  should  specify  ground  of 
motion  and  give  Information  to  adverse 
party  as  to  character  of  objections  which 
will  be  taken,  e.  bt..  notice  of  motion  to  dis- 
solve attachment  "because  said  writ  was 
Improperly  issued"  is  insufflclent;  it  should 


specify,  as  grounds  of  motion,  wherein  it 
would  be  urged  that  writ  was  Improperly 
issued. — Freeborn  v.  Glaser,  10  Cal.  387,  338. 

48.  Notice  of  motion  must  state  the 
■rounds  thereof;  hence  appeal  will  not  be 
dismissed  for  failure  to  llle  undertaking, 
where  such  is  not  made  ground  of  motion, 
as,  had  such  ground  been  stated,  it  might 
have  been  made  to  appear  that  undertaking 
was  waived. — Clarke  v.  Mohr,  125  CaL  540, 
643,  68  Pac.  176. 

49.  Same  —  Am  to  disregard  of  motait, — 

Whers  granting  of  motion  Is  proper  upon 
one  of  grounds  stated,  court  may  disregard 
other  grounds. — Toy  v.  Haskell,  128  Cal. 
558,  661,  79  Am.  St.  Rep.  TO,  61  Pac.  89. 

BO.  Same — Appeal — ^Review   of  motion. — 

Qrounda  not  stated  In  motion  tor  nonsuit 
can  not  be  reviewed  on  appeal  from  order 
denying  motion. — ^Bronsan  v.  Drobai,  93  Cal. 
647.  660,  29  Pac  264. 

51.    Same  —  Jadsment    on  pleodlnve^^ 

Orounds  of  motion  for  Judgment  on  plead- 
ings are  sufficiently  stated  as  follows: 
That  motion  will  be  made  "upon  pleadings, 
papers,  flies,  and  records  in  said  action,  and 
upon  ground  that  answer  on  file  herein  con- 
stitutes no  defense  to  cause  of  action  or 
any  portion  thereof  stated  In  complaint." — 
Hearst  v.  Hart,  128  Cal.  327,  328.  60  Pac.  846. 

na.  Same  —  New  trial, — Where  specifica- 
tions of  error  and  Insufficiency  of  evidence 
In  bill  of  exceptions  contain  and  show 
grounds  of  motion  for  new  trial,  reference 
thereto  is  sufficient  statement  of  grounds 
of  motion.— Williams  t.  Hawley,  144  Cal.  97, 
101.  77  Pac.  7tt. 

BS.  Same-^artlevlBr  reaaone  upon  which 
It  win  be  based  should  be  stated  in  motion 
•for  new  trial,  as  there  may  be  ample 
grounds  for  granting  It  for  one  reason  and 
none  whatever  for  another. — ^Williams  v. 
Hawley,  144  Cal.  97,  99,  77  Fac.  762. 

54.  Same— Fvovlalon  of  atatnte  indicating 

general  ground  or  reason  upon  which  par- 
ties may  proceed,  or  ground  upon  which 
motion  may  be  based,  e.  g..  that  attachment 
may  be  discharged  upon  ground  that  writ 
was  Improperly  Issued,  does  not  obviate 
necessity  of  specifying  points  of  objection 
upon  which  moving  party  will  rely.  If  point 
be  stated,  it  may  be  possible  for  opposite 
party  to  answer  It,  and  object  of  the  state- 
ment of  grounds  la  to  give  him  fair  oppor- 
tunity to  do  so. — ^Freeborn  v.  Olaser,  10 
Cal.  837,  389. 

55.  Same  —  Statement    by  reference. — 

Orounds  need  not  be  stated  at  length  in 
making  oral  motion,  but  the  court  must  In 
some  way  be  informed  thereof;  this  may 
be  done  by  reference  to  some  paper  on  file. 
— Williams  V.  Hawley,  144  Cal.  97,  100,  77 
Pac.  762. 

56.  Improvldently  and  nnlntentlonaliy 
made  orders  may  be  set  aside,  but  parties 
interested  have  right  to  notice,  and  to  be 
heard  on  question;  and  that  orders  were  so 
made  will  not  be  presumed  on  appeal,  but 
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such  fact  muflt  be  affirmatively  ahown.^ — 
Wunderlln  v.  Cadoeran,  T&  Cal.  617,  fil9.  17 
Pac.  Tl». 

Bit.  Same— ^iBdlaca  can  not  be  set  aside, 
even  aa  having:  been  iniprovtdently  and  un- 
intentionally made,  without  notice  to  par- 
ties Interested. — Wunderlin  v,  Cadogan,  76 
Cal.  S17,  619,  17  Pac.  713. 

BS.  Inlerlovutary  decree  or  decretal  or- 
der  may  be  entered  in  equity  cases  and  in 
cases  other  than  those  in  partition.  It  is 
cot  conclusive,  but  may  be  modified  by 
final  decree,  as  law  and  evidence  may  re- 
quire.— Thompson  v.  Wlilte,  76  Cal.  881,  SS8, 
IS  Pac.  399. 

69.  loterlocutory  decree  is  order,  and 
not  Judgment,  In  so  tar  that,  except  where 
expressly  provided  by  statute,  appeal  will 
not  lie;  but  it  may  be  reviewed  on  appeal 
from  Judgment. — Watson  V.  Sutro,  77  Cal. 
609,  <11.  M  Pac.  88. 

Mh  Sane  —  Probate. — Interlocutory  de- 
cree In  probate  settling  administrator's  ac- 
counts Is  not  flnal  judgment,  but  mere 
order.— Estate  of  Rose,  80  Cal.  166,  169,  22 
Pac.  86. 

01.  JadBment  pro  coDfenMO— On  a  croM- 
blll  In  equity  in  federal  court  is  Interlocu- 
tory and  not  flnal,  and  may  be  set  aside 
After  adjournment  of  term  and  the  bill  dis- 
missed for  want  of  equity,  such  dismissal 
carrying  with  it  the  entire  fabric  of  the 
croas-blM,  and  thereafter  no  action  thereon 
can  be  maintained  In  the  state  court,  nor 
has  such  court  the  power  to  annul  the  or- 
der vacating  the  same. — Blythe  Co.  v.  Bank- 
ers' Investment  Co.,  147  Cal.  95,  81  Pac.  281. 

92.  Jnrliidlctlon  of  caue  of  action. — Mere 
giving  of  notice  is  not  proceeding  in  court, 
and  it  Is  not  necessary  to  validity  of  mo- 
tion to  dissolve  injunction  that  court  In 
which  notice  is  to  be  made  have  Jurisdic- 
tion at  time  of  giving  notice.  If  It  have 
Jurisdiction,  by  reason  of  change  of  venue, 
at  time  of  hearing  motion.  It  la  sufHclent. — 
Younglove  V.  Stelnman,  SO  Cal.  375,  376,  22 
Pac.  189. 

63.  jDstlccs*  court  —  Notice  of  sctliug 
trial. — In  a  Justices'  court  notice  of  setting 
cause  for  trial  is  Jurisdictional  and  must 
be  In  writing. — Elder  v.  Justices'  Court,  136 
Cal.  364,  366,  68  Pac.  1022. 

64.  Notice  of  time  set  for  trial  In  Jus- 
tices' court  must  be  in  writing,  and  such 
notice,  with  mode  and  proof  of  service 
thereof,  must  be  entered  on  docket  and 
made  part  of  record,  or  court  Is  without  Ju- 
risdiction.— Jones  V.  Justices'  Court,  97  Cal. 
C23,  526.  32  Pac.  575. 

tin,  DlMtluKulaheili  City  of  I/os  Angeles 
V.  Young.  118  Cul.  296.  297,  62  Am.  St,  Rep. 
234,  60  Pac.  534. 

66.  Where  record  of  Justices'  court  shows 
service  of  written  notice  of  time  of  trial.  It 
can  not  upon  certiorari  be  contradicted  by 
evidence  dehors  record. — City  of  Los  An- 
geles v.  Young,  118  Cal.  296,  297,  62  Am.  St. 
Rep.  234,  50  Pac.  534. 


•T.  Same— ^Ordcr"  of  deSned. — An  "or- 
der" of  a  justices'  court  Is  defined  by  above 
section  as  being  "every  direction  of  the 
court  or  Judge,  made  or  entered  in  writing," 
other  than  a  Judgment;  hence  it  must  be 
shown  to  have  been  "In  writing";  moreover, 
an  order,  tn  a  legal  sense,  means  a  deci- 
sion given  in  an  action  pending,  and  during 
tile  progress  thereof. — Nellis  v.  Justices* 
Court,  20  Cal.  App,  394.  129  Pac.  472. 

68,  Knowledge  of  Judge.  —  Where  the 
Judge  had  knowledge  of  matters  Involved 
In  decision  of  motion,  it  will  b«  presumed. 
If  necessary  to  support  Judgment  or  order, 
that  he  acted  upon  such  knowledge.— 
Southern  California  M.  R.  Co.  v.  San  Ber- 
nardino Nat.  Bank.  100  Cal.  316.  321,  34  Pac. 
711;  Allen  v.  Rlelly,  16  Nev.  462,  466. 

69.  In  all  motions  before  Judge  during 
progress  of  trial  he  may  act  on  his  own 
knowledge  in  regard  to  things  which  are 
In  their  nature  better  known  to  himself 
than  they  could  be  to  others. — Southern  Cal. 
M.  R.  Co.  V.  San  Bernardino  Nat.  Bank,  100 
Cal.  316.  321,  34  Pac.  711;  Table  Mountain  G. 
&  8.  M.  Co.  v.  Waller's  Defeat  S.  M.  Co.,  4 
Nev.  218.  97  Am.  Dec.  526.  - 

Ab  ta  Judicial  kaowledgc,  see,  post,  B  1876. 

TO.  Mandanus— Will  lie  to  compel  court 
to  hear  aud  determine  motion  for  change  of 
venue  to  county  of  defendant's  residence. — 
Hennessy  v.  Nicol,  106  Cal.  138,  142,  38  Pac. 
649. 

Tl.    New  trial  ef  motion — Not  permitted. 

— If  after  decision  of  motion  it  is  desired 
to  present  any  new  facts  for  consideration 
to  court,  proper  practice  is  to  ask  leave  to 
renew  motion.  If  it  Is  desired  to  review 
action  of  court  upon  appeal.  It  is  sufflclent 
to  present  order.  In  connection  with  bill  of 
exceptions,  containing  matter  upon  which 
the  court  based  Its  action. — Harper  v.  H11- 
dreth,  99  Cal.  266.  270,  33  Pac.  1103. 

TSL    Notice  and  motloa— Dlstlagulahcd. — 

Notice  of  motion  Is  distinct  from  motion  It- 
self, and  notice  alone  Is  not  sufllclent,  on 
appeal,  to  show  making  of  motion. — Herr- 
lich  V.  McDonald,  80  Cal.  472,  474,  22  Pac. 

299. 

73.  Nunc  pro  tunc  entry  of  order  sub- 
stituting parties  plaintiff  may  be  made,  and 
when  so  made  Is  conclusive  upon  collateral 
attack. — Crim  v.  Kesslng,  89  Cal.  478.  iS6. 
23  Am.  St.  Rep.  491,  26  Pac.  1074. 

74.  Same — After  appeal— Certf tying  up. 

—Order  actually  made,  and  after  appeal 
taken  entered  nunc  pro  tunc,  may  be  certi- 
fied up  to  appellate  court,  and  if  it  be 
proper  order  it  Is  sufflclent. — Lee  Chuck  v. 
Quan  Wo  Chong  Co.,  81  Cal.  222,  16  Am.  St. 
Rep.  60,  22  Pac.  694. 

75.  Same— .Evidence  oa  motion  for. — Or- 
der substituting  plaintiff  actually  made, 
but  not  entered,  may  be  entered  nunc  pro 
tunc,  and  upon  motion  for  such  entry  court 
making  order  la  sole  judge  of  proofs  offered 
to  support  motion,  and  its  action  is  conclu- 
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slTe,  except  In  direct  proceeding  to  attack 
order. — Crlm  v.  Kesslng,  89  Cal.  47S,  486, 
28  Am.  St.  Rep.  491,  26  Pac.  1074. 

76.  SaBi»— Hiixt  haTe  b<een  actaally  made. 

— Order  resting  in  discretion  ot  court  can 
liave  no  existence  until  such  discretion  Is 
exercised,  and  order  can  not  be  entered  af- 
ter right  to  do  certain  act  has  expired, 
nunc  pro  tune,  as  prior  to  time  right  lapsed. 
—Estate  of  Skerrett,  80  Cal.  62,  64,  22  Pac. 
85. 

77.  Same— Reeortf  oV, — ^Where  all  condi- 
tions upon  which  entry  ot  Judgment  or  or- 
der depends  exist,  and  making  of  entry  of 
(irdcr  Is  mere  ministerial  duty  or  matter  of 
course,  and  performance  of  duty  is  neg- 
lected or  delayed,  or  where  order  has  ac- 
tually been  made  and  Its  entry  omitted.  It 
may  be  subsequently  entered,  and  if  jus- 
tice requires  it,  may  be  made  to  lake 
effect  nunc  pro  tunc,  as  of  date  when  It  was 
actually  made,  or  at  any  time  when  exist- 
ing conditions  Imposed  upon  court  or  Its 
officer  duty  of  entering  it;  but  entry  itself 
should  show  existence  of  facts  upon  which 
nunc  pro  tunc  entry  was  ordered. — Estate 
of  Skerrett.  80  Cal.  62,  6S,  S4,  22  Pac.  85. 

78.  Sam^— SkewlBS  Bcce«N«r7 — Not  made 
at  efeamlienk — Order  to  clerk  to  enter  In 
minutes  nunc  pro  tunc  an  order  alleged 
lo  have  been  made  In  open  court  can  not 
properly  be  made  by  Judge  at  chambers, 
where  there  Is  nothing  in  record  to  show 
such  order  was  made. — Hegeler  v,  Henckeii, 
27  Cal.  491,  494. 

70.  Same— WnlTCT  of  notice  of  motion. — ■ 

Notice  of  motion  to  enter  order  nunc  pro 
tunc  is  made  by  party  to  whom  notice 
should  have  been  given  being  present  in 
rourt  at  making  of  motion  and  without  ob- 
jection taking  part  Id  and  arguing  same. — 
Herman  v.  Santee,  103  Cal.  619,  626,  42  Am. 
St.  Rep.  145,  37  Pac.  609. 

NO.  Orders  made  wllhoat  notice  may  be 
»et  aside  without  notice;  hence,  if  order 
made  without  notice  setting  aside  order 
also  made  without  notice  is  void,  It  follows 
that  first  order  was  void  also.— Coburn  v. 
Pacific  L.  &  M.  Co.,  46  Cal.  32,  33. 

81.  Practice  —  In  gcacral. — Proper  prac- 
tice is  to  prepare  and  Hie  motion  In  writing 
stating  grounds  thereof,  or  to  have  same 
entered  In  minutes  of  court.  This  is  not 
necessary,  however.  Motion  may  be  made 
orally,  but  In  every  case,  whetlier  motion  la 
made  In  writing,  entered  on  minutes,  or 
stated  orally,  same  should  be  preserved  by 
bill  of  exceptions,  where  It  is  sought  to 
have  ruling  thereon  reviewed.  In  order  that 
appellate  court  may  see  from  record  that 
motion  was  made,  and  ground  upon  which 
it  was  made. — Herrllch  v.  McDonald,  80  Cal. 
472,  474,  476,  22  Pac.  899. 

83.  Same — Motion,  how  made. — Attention 
of  court  must  be  called  to  relief  asked. 
Mere   fliing  of  written  application  Is  not 
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.sufllclent  as  motion. — Wallace  v.  Lewis,  9 
Mont.  403,  24  Pac.  22. 

S3.  PreHnmptlon  ol  regular  prueeedlnex. 
— Where  order  of  court  does  not  appear 
upon  face  of  record  to  have  been  beyond 
Jurisdiction  of  court  to  make,  although  it 
may  be  Irregular  and  In  some  respects  er- 
roneous. It  will  be  presumed  In  collateral 
attack  that  parties  were  before  court  and 
that  proper  proceedings  were  had  to  au- 
thorize court  to  tnake  the  order. — Clark  v. 
Sawyer,  48  Cal.  183,  189. 

84.  Relief  sranted  may  be  any  compat- 
ible with  facts  presented  where  moving 
party  In  bis  notice  of  motion  prays  apeclfle 
and  also  general  relief. — People  ex  rel.  Field 
v.  Turner,  1  Cal.  162,  166. 

85.  Renewal   of  motion  —  In  general. — 

Leave  to  renew  motion  may  be  given  after 
original  motion  has  been  denled^Hitch- 
cock  v.  McElrath,  69  Cat.  634,  636,  11  Pac. 
487.    See  Kenney  v.  Kelleher.  63  Cal.  442. 

86.  Same— Aa  to  being  dleeretloRary  with 
eonrt, — Leave  to  renew  motion  once  denied 
lies  In  discretion  of  court. — Mace  v.  O'Rell- 
ley,  70  Cal.  231,  235,  11  Pac.  721. 

87.  In  ordinary  motions  where  Jurisdic- 
tion is  not  limited  by  statute  it  Is  dis- 
cretionary with  court  or  Judge  hearing  and 
denying  motion  to  grant  leave  for  its  re- 
newal, and  this  discretion  will  not  be  inter- 
fered with  by  appellate  court,  except  in 
cases  of  palpable  abuse. — ^Hitchcock  v.  Mc- 
Blrath.  69  Cal.  634,  636,  11  I^c.  487.  See 
Bowers  v.  Cherokee  Bob,  46  Cal.  279. 

88.  Same  —  Appeal  —  Abnae  ©f  dlacretlon 
must  be  shown  before  appellate  court  will 
Interfer^l  with  order  granting  leave  to  re- 
new motion. — Bowers  v.  Cherokee  Bob,  46 
Cal.  279,  286. 

89.  Granting  or  refusing  of  leave  to  re- 
new motion,  rests  In  discretion  of  court,  and 
appellate  court  will  not  interfere  with  exer- 
cise of  sucK  discretion,  except  upon  clear 
showing  of  abuse. — Kenney  v.  Kelleher  68 
Cal.  442,  444. 

»0.  Same — When  leave  may  be  granted, 

— Leave  to  renew  motion  may  be  given  af- 
ter original  motion  has  been  denied. — Ken- 
ney v.  Kelleher,  63  Cal.  442,  444. 

91.  It  is  quite  usual,  when  motion  Is 
denied  which  moving  party  desires  to  re- 
new, to  have  entry  showing  It  was  denied 
without  prejudice.  Leave  to  renew  need 
not,  however,  be  given  at  time  of  denlaL 
It  may  be  given  at  any  time  afterwards  as 

well,  and  when  given  may  be  acted  upon.  

Bowers  v.  Cherokee  Bob.  46  Cal.  279,  286. 

A«  to  NDbmqnent  nppilcntlon  for  order 
refaned.  see.  ante,  SS  182.  188  and  notes. 

»2.  Setting  aHfde  order— Inadvertenep. 
etc.— Order  made  through  inadvertence  or 
mistake  may  be  set  aside,  and  If  question 
of  mistake  or  Inadvertence  Is  disputed, 
decision  of  Judge  Is  not  open  to  review  — 
People  V.  Curtis,  lit  Cal.  SS,  71,  46  Pac.  180. 
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OS.    Separate  aa«  dlKtlnct  motlaaih^^o- 

tlon  to  open  default  and  motion  to  vacate 
Judgment  may  be  separate  and  distinct 
from  each  other;  depending  upon  a  different 
record,  and  seeking  different  relief.  Party 
Is  not  precluded  from  making  one  of  these 
motions  because  other  has  been  denied^ 


Thompson  r.  Alford,  Iti  CaL  227,  229,  60 
Pac.  tit. 

04.  Stnuvc  to  Mcord  has  no  standing, 
and  is  not  entitled  to  come  into  court  and 
make  motion  In  proceeding,  even  though 
he  he  surety  on  bond  of  party  interested. — 
Bstate  of  Avelina,  5S  Cal.  269,  261. 


§  1004.   MOTIONS  AND  ORDERS,  WHERE  MADE.  Motions  must  be  made 

in  the  county,  or  city  and  county,  in  which  the  action  is  pending.  Orders  made 

out  of  court  may  be  made  by  the  judge  of  the  court  in  any  part  of  the  state. 

History:  Enacted  March  11,  1872,  founded  upon  }61tf  Practice 
Act;  amendment  approved  March  10,  1880,  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  12. 

MOTIONS  AND  OBDEES—WHERE 
MADE. 

1.  AlimoDj  and  custody  of  children. 
2-4.  Application  of  section. 

5.  Court — Constitntion  and  place  of. 

6.  Same— Definition  of  term  *' court." 

7.  Extension  of  time — Leave  to  renew  mo> 

tion  is  not. 

8.  General  rule. 

9.  Judgment — Bendition  of, 

10.  Order  of  court — How  may  be  made. 

11.  Order  extending  time. 

An  to  conrta  of  Justice  la  ccaenlt  See, 

ante,  i!  33  et  aeq.  and  notes. 

As  tm  orders  extendlnc  time  la  geaerali 

see.  l>OBt,  i  1054  and  note. 

As  to  plaee  of  trial  of  elTll  aetloas*  see. 

ante,  9S  892  et  seq.  and  notes. 

As  to  powers  of  Jodsc*  oaf  of  emuft*  see, 

ante,  fi  176  and  note. 

As  to  powers  of  snpcrtor  Jndge  at  «ksm- 
bers.  see,  ante,  S  166  and  note. 

1.  Allnonr  and  castody  of  children  pen- 
dente lite  In  divorce  cases  Is  required  to  be 
provided  for  by  order  made  In  court,  and 
can  not  be  made  except  by  court  in  which 
action  Is  pending. — Bennett  v.  Southard,  35 
Cal.  688,  691. 

2.  Application  of  seetloa. — Section  appllea 
to  cases  provided  by  section  166,  ante,  that 
Judffe  "may  at  chambers  arrant  all  orders 
and  writs  which  are  usually  arranted  In  first 
instance  upon  ex  parte  application." — Von 
Schmidt  T.  Wldber,  99  Cat.  611,  518,  S4  Pac 
109. 

3.  Section  applies  only  to  such  matters 
and  orders  aa  Judge  is  by  statute  authorized 
to  transact  at  chambers  or  out  of  court.— 
Bond  V.  Pacheco,  30  Cal.  630,  632;  Bennett 
V.  Southard,  36  Cal.  688,  691. 

4.  Venue  of  such  motions  only  as  may  be 
made  out  of  court  Is  prescribed  by  this  sec- 
tion. It  does  not  undertake  to  say  what 
such  motions  are. — ^Larco  v,  Casaneuava.  30 
Cal.  660,  664. 

5.  Cmrt  —  CoHStltMth>B  and  place  of. — 
Under  present,  constitution,  whenever  Judge 
of  superior  court  Is  present  at  place  desig- 
nated for  transaction  of  Judicial  business. 


and  there  assumes  to  transact  such  busi- 
ness, his  acts  may  be  considered  as  acts  of 
court  of  which  he  is  Judge. — Von  Schmidt  v. 
Widber,  99  Cal.  611,  514.  34  Pac.  109. 

C  Same  — •  Deflnltlon  of  term  "eonrt," — ■ 
Term  "court"  as  used  In  this  code,  means 
sometimes  place  where  court  is  held;  some- 
times tribunal  itself,  and  sometimes  indi- 
vidual presiding  over  tribunal,  and  In  many 
cases  Is  used  synonymously  as  well  as  Inter- 
changeably with  "Judge,"  and  whether  act 
to  be  performed  by  one  or  other  Is  gener- 
ally to  be  determined  by  character  of  act 
rather  than  by  such  designation.  —  Von 
Schmidt  V.  Widber,  99  Cal.  611.  61S.  34  Pac. 
109. 

As  to  provisions  res  pee  ting  plaees  of  hold^ 

lag  conrts.  see,  ante.  Si  142  et  seq.  and  notes. 

T.  Extension  of  time  —  Leave  to  renew 
motion  Is  aot. — Denial  of  motion  without 
prejudice  to  removal  before  another  court  to 
which  action  Is  removed  does  not  operate 
to  extend  time  for  making  motion  which  ts 
required  to  be  made  before  time  for  an- 
swering expires. — Wallace  v.  Lewis.  9  Mont. 
403,  24  Pac.  22. 

8.  General  rule  Is  that  all  Judicial  busi- 
ness must  be  transacted  In  court,  and  au- 
thority to  transact  such  business  out  of 
court  Is  exceptional,  and  does  not  exist  un- 
less expressly  authorized  by  statute. — Car-- 
penter  v.  Nutter,  127  Cal.  61.  64,  59  Pac.  301. 

8.  Jndgmeat— Rendition  of. — It  Is  abso- 
lutely essential  to  validity  of  Judgment  that 
it  be  rendered  by  court  of  competent  Juris- 
diction, at  time  and  place  and  in  form  pre- 
scribed by  law. — Norwood  v.  Kenlield,  34 
Cal.  339,  333. 

10.  Order  of  eonrt— Bow  may  be  made. — 

Order  dispensing  with  bond  on  appeal  by 
municipal  officer  may  be  made  by  Judge  of 
superior  court  from  which  appeal  Is  taken 
by  writing  signed  by  him  during  progress 
of  another  trial  and  Bled  In  case,  but  not 
entered  In  minutes  of  court. — Von  Schmidt 
V.  Widber,  99  Cal.  511,  614,  34  Pac.  109. 

11.  Order  extending  time  for  preparation 
of  statement  or  bill  of  exceptions  should 
be  made  by  Judge  who  tries  case.  It  need 
not  be  made  In  court,  and  may  be  made  by 
Judge  in  any  part  of  state. — ^Matthews  v. 
Superior  Court,  68  Cal.  68S,  641,  10  Pac.  1S8. 
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§1005.  NOTICE  OF  MOTION,  AT  WHAT  TIBIE  TO  BE  GIVEN.  When  a 
written  notice  of  a  motion  is  necessary,  it  mu8t  be  given,  if  the  court  is  held 
in  the  county  in  which  at  least  one  of  the  attorneys  of  the  party  notified  has  his 
office,  five  days  before  the  time  appointed  for  the  hearing;  otherwise,  ten  days. 

When  the  notice  is  served  by  mail,  the  number  of  days  before  the  hearing 
must  be  increased  one  day  for  every  twenty-five  miles  of  distance  between  the 
place  of  deposit  and  the  place  of  service ;  such  increase,  however,  not  to  exceed 
in  all  thirty  days ;  but  in  all  eases  the  court,  or  a  judge  thereof,  may  prescribe 
a  shorter  time. 

History:  Enacted  March  11,  1£(72,  founded  upon  S  617  Practice  Act 
as  amended  1853  (Stats.  1853,  pp.  276,  278) ;  amendment  approved 
March  10,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  13;  by  Code  Com- 
mission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  177,  held 
unconstitutional,  see  history,  $6  ante;  amendment  approved  March  19, 
1907.  Stats,  and  Amdts.  1907,  p.  601.  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  473;  May  6,  1919,  Stata.  and  Amdts.  1919,  p.  289.  In  effaot  July  82, 
1919. 

NOTICE  OF  MOTION— AT  WHAT  TIME 
TO  BE  GIVEN. 

1.  Application  of  section — In  generaL 

2.  Same — Written  notice  intended. 

3.  Contribution  by  surety, 

4.  Decree  of  divorce — Custody  of  children — 

Notice  of  proceedings  to  change  decree. 

5.  Oranting  time  to  file  eonnter-affidavits. 

6.  Indorsement  of  '^dne  service  admitted." 

7.  Insufficient  time  of  notice. 

8.  Jurisdiction  to  determine  question  of  no- 

tice. 

9.  Motion  to  change  place  of  trial. 
LO.  Necessity  of  notice  under  above  section 

coneeded. 
11.  Order  to  show  cause. 

L2.  Shortening  time  of  notice. 

13.  Same — Order  to  show  cause, 

14.  Statute  directory. 

15.  Time  of  notice  of  motion  to  tax  costs. 
Am  to  cxtenaloa  vf  tine,  see,  post,  9  1064. 

Am  to  llmltatloii  Impoaed;  see.  post,  fi  1054 
and  note. 

Am  to  proprletr  of  eouldcratlo>  of  aceond 
molloti  to  ehaase  the  place  of  trial  la  per. 
nonal  BctiouK.  wben  notlea  of  Mnt  motloa 
vrmm  InsnOlclCDt  nodcr  the  afeove  aeetloB, 

see,  ante,  g  397  and  note. 

Am  to  tlm«  allowed  to  anend  pleadlas  oh 
■nstalalBK  of  dmnrrer  thereto,  see,  ante, 
I  476  and  note. 

Aa  to  time  within  which  anv  aet  provi- 
ded hr  law  la  to  be  done  la  compated  by 
exeludlnar  flrat  Amy  and  Incindlac  laat,  see, 
ante,  !  12;  and  Kerr's  Cye,  Civ.  Code,  g  10; 
Kerr's  Cyc.  Pol.  Code,  g  12. 

Aa  to  waiver  of  right  to  change  plaee  of 
trial  la  pereonal  actions  to  the  coantr  of 
defCHdanta  realdenec  br  fallwe  to  lavoke 
aethta,  see.  ante,  j  396,  note  par.  1S7. 

1.  AppIlcatioH  of  aeetfoB— la  seaeraL — 
Section  does  not  apply  to  matters  of  which 


party  receiving  notice  U  not  Icffally  en- 
titled thereto,  and  in  such  cases  court  may 
prescribe  any  notice  It  sees  fit,  notice  beiuff 
in  any  event  matter  of  favor. — Mudd  v. 
Uudd,  98  Cal.  320,  322,  38  Pac.  114. 

Aa  to  order  nade  withoot  aotlce,  see, 
ante,  )  937  and  note. 

2.    Same  —  Wrlttea    notlee    la  Intended 

When  statute  speaks  of  notice,  and  is  es- 
sential to  protection  of  rights  of  party  af- 
fected by  It.  Any  other  practice  would,  in 
many  instances,  be  attended  with  mischie- 
vous results,  and  hence  should  be  discoun- 
tenanced, and  statute  does  not  provide  for 
any  other  than  written  notice,  but  If  no- 
tice be  in  open  court,  entered  in  minutes  of 
clerk,  it  can  properly  serve  as  substitute 
for  notice  contemplated  by  statute,  It  should 
contain  all  substantive  elements  of  statu- 
tory notice,  and  should  be  brought  to  at- 
tention of  party  entitled  to  notice;  and  all 
this  should  appear  by  proper  entry  in  min- 
utes of  court. — Plateau  v.  Lubeck,  24  Cal. 
364,  366. 

Aa  to  Beceaalty  for  notice  heinc  written, 
see.  post,  1 1010  and  note. 

&  Contrlbntloa  hy  anrety. —  NoUce  to 
surety  who  has  paid  more  than  his  share  of 
Judgment,  for  execution  under  provisions 
of  section  709,  ante,  should  be  given  in  ac- 
cordance with  this  section,  there  being  no 
other  provision  of  code  upon  subject. — ^Da- 
vis V.  Heimbach.  76  Cal.  261,  264.  17  Pac. 
199. 

4.  Decree  of  divorce — Cnatody  of  children 
—Notice  of  proceedlns*  to  chauKe  decree.— 

Where  an  action  was  brought  In  the  state 
of  California  by  a  wife  against  her  husband 
for  a  divorce,  and  an  Interlocutory  decree 
was  duly  thereafter  entered  In  the  cause, 
and  In  such  Interlocutory  decree  the  cus- 
tody of  the  two  children  of  the  marriage 
were  awarded  to  the  mother,  with  permis- 
sion to  the  father  to  vialt  them  at  stated 
times  but  providing  that  the  children  should 
not  be  removed  from  nor  leave  the  juris- 
diction of  the  court  in  Del  Norte  county. 
282S 
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California,  until  their  majority,  unleas  upon 
the  written  permission  of  that  court  and 
thereafter  a  written  permission  was  given 
by  the  court  for  the  removal  of  the  chil- 
dren from  the  Jurisdiction  of  the  court  and 
they  were  taken  by  the  mother  to  the  home 
of  her  father  in  Oregon;  the  father  there- 
after filed  a  petition  in  the  California  court 
tor  an  order  modifying  the  original  Inter- 
locutory decree  In  lo  far  as  it  related  to 
the  custody  of  the  children,  senrlce  of  his 
petition  and  a  citation  from  the  court  were 
attempted  to  be  made  on  the  wife  In  Yam- 
hill county,  Oregon,  as  proved  by  the  certi- 
ficate of  the  sheriff  of  Yamhill  county,  re- 
quiring the  wife  to  appear  In  Del  Norte 
county,  California,  and  answer  the  petition 
within  ten  days  after  the  service  thereof. 
A  hearing  was  had  by  the  California  court 
In  the  absence  of  the  wife  and  a  modifica- 
tion of  the  interlocutory  decree  was  made 
giving  the  care,  custody  and  control  of  the 
children  to  the  father.  On  habeas  corpus 
proceedings  brought  In  Oregon  to  recover 
the  custody  of  the  children  the  Oregon  court 
held  that  the  notice  attempted  to  be  served 
in  Oregon  upon  the  divorced  wife,  who  was 
a  bona  fide  resident  of  Oregon,  was  without 
extraterritorial  force,  and  not  having  been 
served  upon  her  attorney,  and  she  not  ap- 
pearing at  the  hearing,  and  that  the  ten 
days*  notice  in  the  citation  requiring  her  to 
appear  and  answer  within  that  time  not 
being  In  accordance  with  the  spirit  of  the 
above  section  of  the  California  code  and  of 
section  410,  ante,  the  decree  rendered  at 
the  hearing  upon  such  citation  awarding 
the  custody  of  the  children  to  the  father  in- 
stead of  the  mother  was  Invalid. — QrifQn  t. 
Griffin,  95  Oreg.  78,  187  Pac.  &9S. 

5.  Granting  time  to  file  connter-alBda- 
vlts  on  motion,  Is  matter  wlthtn  discretion 
of  court.^ — Plerson  v.  McCahlll,  12  Cal.  127, 
130. 

6.  Indoraemcnt  of  *4ae  ■«rvle*  admitted** 

upon  paper  may  waive  objection  that  It 
was  not  served  in  time,  indorsement  "due 
service  admitted  this  —  day  of   " 

(stating  time)  admits  only  that  paper  was 
duly  served  on  that  day,  and  is  not  waiver 
of  objection  that  service  was  made  too  late. 
— Towdy  V.  Ellis,  22  Cal.  660,  667. 

A*  to  oervlce  of  paper*,  gencmlly,  see, 
post,  SS  1010  et  seq.  and  notes. 

T.  Iniiulllclcnt  time  of  notice  being  given, 
party  not  appearing,  may  treat  motion  as 
having  been  made  without  notice,  and  may, 
ex  parte,  apply  to  court  to  set  aside  order 
made. — Johnson  v.  Wide  West  Min.  Co.,  22 
Cal.  479,  480. 


8.  JnrlodletloM  to  determlM  vpcotlm  of 
■otlce. — Change  of  attorney  by  order  of 
court  under  subdivision  S  of  section  284, 
ante,  involves  Judicial  action,  and  require- 
ment of  notice  as  basis  of  such  order  neces- 
sarily implies,  at  least,  exercise  of  sufficient 
Jurisdiction  to  determine  that  notice  has 
been  given.  Notice  must  be  in  writing,  and 
contain  statement  of  relief  sought,  and  be 
served  as  required  by  this  section-. — Rund- 
berg  T.  Belcher,  118  CaL  68S,  690,  60  Pac. 
670. 

9.  Motion  to  ekanvo  ploec  of  trial  based 
on  the  ground  that  the  county  where  the 
action  was  commenced  is  not  the  proper 
county,  accompanied  with  a  demand  tiiat 
the  place  of  trial  be  changed  to  the  proper 
county.  Is  not  such  a  motion  within  the 
meaning  of  this  section  that  requires  to  be 
made  on  notice  (Shaw,  J.,  con.  op.). — ^Bohn 
T.  Bohn,  16  Cal.  App.  182,  116  Pac.  668. 

'  As  to  ehanse  of  place  of  trial  Kcacmnr> 

see,  ante,  9  9^1  and  note. 

10.  Xcccmlty  of  notice  mder  above  ace- 
tton  conceded.  It  la  held  that  by  appearing 
and  contesting,  the  want  of  proper  notice 
was  waived. — Bohn  v.  Bohn,  16  CaL  App. 
181,  116  Pac.  S68. 

11.  Order  to  ehow  canae  why  commis- 
sion to  take  testimony  should  not  Issue, 
when  served  upon  adverse  party,  is  equiva- 
lent to  notice  of  motion,  and  no  further  no- 
tice is  required. — Dambmann  v.  White,  48 
Cal.  439,  440. 

12.  Shortcainc  time  of  notice  by  Judge 

will,  in  absence  of  showing  to  contrary,  be 
deemed  made  for  sufficient  cause. — Cali- 
fornia M.  &  S.  Bank  v.  Graves,  129  CaL  649, 
660.  62  Pac.  269. 

13.  Same — Order  to  show  canse  why  mo- 
tion to  take  testimony  should  not  issue,  re- 
turnable at  certain  time  less  than  that  pre- 
scribed by  this  section,  la  equivalent  of 
motion  and  order  shortening  time  for  hear- 
ing thereof. — Dambmann  V.  White.  48  Cal. 
439.  461. 

14.  Statnte  directory.  —  Statutes  fixing 
time  for  filing  papers  in  cause  are  merely 
directory,  and  court  has  It  always  in  its 
power,  in  exercise  of  proper  discretion,  to 
extend  time  fixed  by  law,  whenever  ends  of 
Justice  would  seem  to  demand  such  exten- 
sion.— Wood  V.  Fobes,  5  Cal.  62. 

15.  Time  of  notice  of  motion  to  tax  east* 

may  be  shortened  under  the  provisions  of 
this  section. — Furtinati  v.  Buttcrfield,  14 
Cal.  App.  35,  110  Pac.  963. 


§1006.   TRANSFER  OF  MOTIONS  AND  ORDERS  TO  SHOW  CAUSE. 

When  a  notice  of  motion  is  given,  or  an  onlcr  to  show  cause  is  made  returnable 
before  a  judge  out  of  court,  and  at  the  time  fixed  for  the  motion,  or  on  the 
return  day  of  the  order,  the  judge  is  unable  to  hear  the  parties,  the  matter  may 
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be  transferred  by  his  order  to  some  other  judge,  before  whom  it  might  origin- 
ally have  been  brought. 

History:   Enacted  March  11,  1872,  re^actment  oC  i  SIS  Practice  Act. 


].  Trmmtm  tram  oae  departmeat  to  aa- 
ofhcT  of  superior  court  of  certain  county, 
upon  application  of  party,  ahould  be  upon 
notice  to  opposite  party,  but  such  rule  does 
not  apply  where  Judffes,  for  more  conveni- 
ent dispatch  of  business,  or  for  other  rea- 
son they  may  deem  necessary,  malce  order 
asalgningr  or  transferring-  cases  for  trial  to 


any  one  or  more  of  several  departments  of 
such  court.— Bell  v.  Peck,  104  Cal.  SB,  3S,  37 
Fae.  766. 

Aa  to  dlaqvaliacatlaaa  of  Jadsca.  see,  ante, 
B  170  and  note. 

As  to  notlea  of  motloa,  see,  ante,  1 1006 

and  note. 


§  X007.  OEDER  FOR  PAYMENT  OF  MONEY,  HOW  ENFORCED,  When- 
ever an  order  for  the  payment  of  a  snm  of  money  is  made  by  a  court,  pursuant 
to  the  provisions  of  this  code,  it  may  be  enforced  by  execution  in  the  same 
manner  as  if  it  were  a  judgment. 

History:  Enacted  March  11,  1872. 


OBDEE  FOB  PAYMENT  OF  ALIMONY- 
ENFORCEMENT  OF. 

1.  Alimony — Execution  may  issue. 

2.  Appeal — Order  allowing  ezeention  for  ali- 

mony. 

3.  Contempt  —  Imprisonment  in  satisfaction 

of  fine. 

4.  Same — Payment  of  fine  by  imprisonment. 

5.  Decree  of  distribution. 

6.  Fine  imposed  for  contempt  of  court — Is 

judgment  or  order. 

7.  Order  to  sliow  eanse. 

t.  AIlaiMr  Eaocatloa  mmr  tana  la  di- 
vorce case  upon  order  allowlns  alimony  or 
counsel  fees. — Robinson  v.  Robinson,  79 
Cal.  611,  B14.  tl  Pac.  1095. 

As  to  MifMocneat  of  decree  for  allMoay 
by  •zeeaUoa,  see,  ante,  IS  6S1  et  seq.  and 
notes.  . 

X  Appeal — Order  allowlaK  execotloa  for 

■llmonr. — Order  allowing  alimony  and  coun- 
sel fees  pendente  lite  in  divorce  case,  and 
providing  for  enforcement  thereof  by  exe- 
cution, Is  appealable. — Sharon  y.  Sharon, 
76  Cal.  1.  S8,  16  Pac.  346. 

8.  Contempt— laiprlKOBment  la  aatlefac- 
floB  of  fine. — This  section  offers  the  only 
method  authorised  by  law  for  the  enforce- 
ment of  a  fine  under  contempt  proeeedtny 


of  sections  1209  et  seq.,  post,  If  section  120S 
Penal  Code  Is  Inapplicable  (Ansellottl,  J., 
dla.  op.). — Ex  parte  Karlson,  IW  Cal.  S86, 
117  Pac.  447. 

Am  to  flae  Imposea  for  coataaiptt  see  par. 

6,  this  note. 

As    to   eontempto    veneraOy*    see,  post, 

ii  1209  et  seq.  and  notes. 

4.  Same — Fament  of  fine  by  tmprUoa- 
ment. — Common-law  powers  to  enforce  not 
intended  to  be  taken  away  by  this  section, 
which  are  not  intended  to  be  exclusive,  but 
cumulative  as  a  remedy  for  that  purpose 
<AnErellottl,  J.,  dls.).— Bx  parte  Karlson.  160 
CaL  3S3,  117  Fao.  447. 

B.  Deerco  of  tfatrtbotloa  Is  not  such 
judgment  or  order  for  payment  of  money 
asalnst  administrator  as  may  be  enforced 
by  execution.— Estate  of  Kennedy.  129  Cal. 
S84,  388,  62  Pac.  64. 

9.  Flae  Imposed  for  eoatempt  of  eoort— 
Is  iodKiaeat  or  order  for  payment  of  money, 
and  may  be  enforced  by  execution. — Matter 
of  Tyler,  64  Cal.  434,  438,  1  Pac.  884. 

See,  also,  para.  S  and  4,  thin  note. 

T.  Order  to  mhovr  canse. — Execution  for 
alimony  in  divorce  case  may  issue  under 
this  section  without  first  giving  defendant 
opportunity  to  show  cause  why  he  had  not 
made  payment. — ^Van  Cleave  t.  Bucher,  79 
Cal.  600,  602,  21  Pao.  9B4. 
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[See  Act  June  16,  1906,  "relating  to  the  restoration  of  court  records  which  have  been  lost^ 
injured  or  destroyed  by  conflagration  or  other  public  calamity,"  Stats,  and  Amdts.  1907, 
Extraordinaiy  Session  1906,  p.  73,  1  Henoisg's  General  Laws,  3d  ed.,  p.  295.  as  aftecting  the 
leetiona  of  this  chapter.] 


CHAPTER  V. 

NOTICES,  AND  PILING  AND  RKEVICE  OP  PAPERS. 


S  1010.    Notices  and  papers,  how  serred. 
i  1011.    When  and  how  served. 
S  1012.    Service  by  mail,  when. 
5  1013.    Service  by  mail,  how. 
g  1014.    Appearance.    Notices  after  appear- 
ance. 

i  1015.  Service  on  nonresidents.  Where  a 
party  has  an  attorney,  service  shall 
be  on  sach  attorn^. 


1016. 


§  1017. 
£  1018. 
9 1019. 


Preceding  provisions  not  to  apply  to 
proceeding  to  bring  party  into  eon- 
tempt. 

Service  by  telegraph. 

[No  such  section.] 

Service  of  papers  and  pleadings  in 
action  of  divorce. 


§  1010.  NOTICES  AND  PAPERS,  HOW  SERVED.  Notices  must  be  in  writ- 
ing, and  the  notice  of  a  motion,  other  than  for  a  new  trial,  must  state  when, 
and  the  grounds  upon  which  it  will  be  made,  and  the  papers,  if  any,  upon  which 
it  is  to  be  based.  If  any  such  paper  has  not  previously  been  served  upon  the 
party  to  be  notified  and  was  not  filed  by  him,  a  copy  of  such  paper  must  accom- 
pany the  notice. 

Notices  and  other  papers  may  be  served  upon  the  party  or  attorney  in 
the  manner  prescribed  in  this  chapter,  when  not  otherwise  provided  by  this 
code. 

Hfttory:  Enacted  March  11,  1872,  founded  upon  9  519  Practice 
Act;  amendment  by  Code  Commission.  Act  March  8,  1901.  Stats,  and 
Amdts.  1900-1.  p.  177,  held  anconstttutional.  see  history,  9  5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  601. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  478. 


NOTICES  AND  PAPERS— HOW  SERVED. 

1.  Actual  knowledge  or  notice  —  As  to 

effect  of. 

2.  AdmisBiOD  of  "due  service." 

3.  Affidavit  served  along  with  motion — 

Sufficiency. 

4.  Appeal — Conflict  in  evidence  as  to  no- 

tice. 

6.  Attorney — Service  of  notice  on. 

6.  Character  of  notice — Written  notice. 

7.  Convict — ^Proceedings  to  forfeit  allow- 

ances— ^Written  notice  essential. 

8.  Decision-Sufficient  notice  of. 

9, 10.  Default — Notice  of  motion  to  open — 
Contents  of. 

11.  Notice— As  to  writing  required. 

12.  Same  —  Same  —  Notice  overruling  de- 

murrer must  be  in  writing. 

13.  Same — Form  of — Personal  notice  when 

form  not  prescribed. 

14.  Objectiona  to  the  service  of  process. 
16.  Order  overruling  demurrer — Notice  of 

decision — 8cr\ice  upon  party  not  re- 
quired, when. 
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16.  Party  to  whom  notice  is  to  be  given. 

17.  Sheriff  is  not  only  person  who  may 

serve  papers. 

18. 19.  Statement  of  grounds  in  notice. 
20-22.  Waiver  of  notice— As  to  genenlly. 

23.  Same  —  Appearing  and  arguing,  etc., 

constitutes  a. 

24.  Same — Asking  stay  of  execution. 
26.  Same — By  taking  appeal. 

26.  Same  —  Defendant  giving  notice  of 

motion  to  dismiss. 
87.  Same — Evidence  of  waiver — Examples, 

28.  Same — Not  waived  by  appearance  in 

court,  and  hearing  order. 

29.  Same  —  Stipulation  extending  time  to 

answer — Waives  written  notice, 

30.  Written  notice — Necessity  of — Waiver 

of — Actual  knowledge  is  equivalent 
— Conflict  of  decisions. 

31.  Same — Criminal  eases  —  Notices  must 

be  written. 

32.  Same — Express  notice  necessary  to  for- 

feit right. 

33, 34.  Same  —  Knowledge  equivalent  to  no- 
tice, when. 
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35,36.  Same  —  Knowledge  not  eqaivalent  to 
notiee,  when. 

37-  39.  Same — Notice  of  OTemiling  of  denrar- 
rer. 

40.  Same — Object  of — Eatoppel. 

41.  Same — Verbal  notice  to  clerk. 

42,43.  Same  —  Written   notice   of  decision 
neeeasarj. 

Am  to  dtatlOB,  and  aerrlee  thereof ■  to 
pemm  mapectcd  of  kavlns  embeulcd  eo- 
tote  of  dMcued  pcrooa,  etc.,  see.  post, 
ii  1458  et  Beq.  and  notes. 

Ao  to  law  aeltbcr  doca  aor  nqatrea  Idle 

acta,  see  Kerr's  Cyc.  Ctv.  Code,  2d  ed., 
g  3532. 

A*  to  Ibtt  reapecta  torn  lesa  than  mulf 
■  ataBee*  see  Kerr's  Cyc.  Civ.  Code,  Xd  ed., 
I  3S28. 

I  Aa  to  BotleeB,  and  acrvlce  tkereof,  la 
ease*  of  anlawfol  dctalaer,  see,  post, 
!S  1161,  1162  and  notes. 

Ah  to  notice  by  claimant  of  CBckeated  eB- 
tate,  see,  post,  i  1271. 

An  to  notices  In  easca  of  contempt  of 

court,  see,  post,  g  1212. 

An  to  notlecM  In  probate  procccdlnKBt  see, 
post,  951704  et  seq.  and  notes. 

Ae  to  notice  In  proccedlnir  to  declare  Ufe 
cwtate  terminated,  see,  post,  g  1723. 

Am  to  notlee  la  procecdlns  to  perpetnate 
tefttlmony.  see,  post,  St  2084  et  seq.  and 
notes. 

A«  to  notice  of  application  for  dlHcfanrse 
of  person  Imprleoned  on  civil  proMsa,  and 
notice  thereof,  see,  post,  5!  1144,  1145. 

Aa  to  notice  of  atvnrd  of  arbitrator*,  see, 
post,  g  128S. 

Am  to  notice  of  chanKC  of  attorney,  see, 
ante,  S  285  and  note. 

Am  to  notice  of  Intention  to  move  for  new 
trial,  see.  ante,  g  669. 

Am  to  notice  of  motion  to  ehanse  the 
place  of  trial  of  personal  aetlona  mdcr 
88  3VB  et  Me«..  see,  ante,  tg  396,  397  and  notes. 

Am  to  Botlcc  af  pendcaey  of  actloa,  see, 
ante,  g  409  and  note. 

Am  to  notlee  of  aettfay  comc  for  trial.  See, 
ante,  i  594  and  note. 

Am  to  notice  of  taUas  dcpoaltloa  oat  of 
Ntatc,  see,  post,  g  2024. 

Am  to  notice  of  taklnc  depoaltlona  withia 
the  Mtatc,  see,  post,  S  2081. 

Am  to  notice  on  opplleatloa  for  appoint- 
ment of  Kuardlan,  see,  poi^t,  gg  1747,  1768. 

Am  to  notlee  on  application  for  chanKe  of 
name,  see,  post,  gg  1276.  1277  and  notes. 

Am  to  notice  on  application  for  voluntary 
dlKMoIntlon  of  corporatlona,  see,  post,  1230. 

Am  to  notice  on  appllcattoa  for  writ  of  re- 
view, see.  post,  g  1069. 

Am  to  notice  on  application  to  becoate  sole 
trader,  see,  post,  S  1812. 


Am  to  notice  i«  writ  of  mandatct  see, 
post,  g  1088. 

Am  to  aervlee  and  flllns  af  notice  of  ay 

pe^  see,  ante,  i  940. 

Am  to  Mcrvlec  and  flllns  of  plcadlac><  see, 
ante,  S  466  and  note. 

As  1o  aervica  of  amcndraenta  to  pleadlnss 
and  amended  vlcndlnca,  see,  ante,  B  472  and 
note. 

A«  to  aerrlea  «f  eltatlon  In  casea  of  eon- 
teated  electlana,  100,  post,  1 1119. 

1.  Aetnal  knowlcdca  or  notice— Aa  to  ef- 
fect of.^ — Where  written  notice  la  required 
by  the  statute,  actual  notice  or  actual 
knowledge  does  not  take  the  place  of  the 
statutory  notice. — Timnwna  v.  Coonley,  38 
Cal.  App.  35.  17»  Pac.  428. 

2.  AdmlHsloB  of  <'dne  aervlce**  upon  an 
answer  served  after  a  default  and  Judg- 
ment had  been  entered  furnishes  no  reason 
for  allowing  a  motion  to  open  the  default. — 
Victor  Power  &  M.  Co.  v.  Cole,  11  Cal.  App. 
497,  503,  105  Pac.  768. 

3.  Affidavit  served  alons  with  mottoa — 
Sufllrlcncy. — Where  the  notice  of  motion  to 
set  aside  a  default  Judgment  does  not  state 
that  the  affidavit  of  one  of  the  defendanU 
would  be  used  at  the  hearing,  but  It  ap- 
pears that  a  copy  of  such  affidavit  was 
served  on  the  attorney  for  the  plaintiff 
along  with  the  notice  of  motion,  he  will  be 
sufticiently  apprised  that  this  affidavit  will 
be  relied  on  at  the  hearing  of  the  proceed- 
ing to  satisfy  this  section. — Broderick  v. 
Cochran.  18  Cal.  App.  202,  204,  122  Pac.  972. 

4.  .4p|»ooI— Conflict  In  evidence  am  to  no- 
tice.— Finding  or  ruling  aa  to  notice,  made 
upon  conflicting  evidence,  will  not  be  dis- 
turbed by  appellate  court. — Rauer  v.  Silva, 
128  Cal.  42,  44.  60  Pac.  625. 

5.  Attorney — Service  of  notice  on. — Serv- 
ice must  be  made  on  attorney  of  all  written 
notices,  and  all  other  papers,  except  original 
and  final  process,  subpisnas,  writs,  etc. — 
People  V.  Alameda  T.  R.  Co.,  80  Cal.  182, 
183. 

0.    Character  of  notlee— Written  notice, 

or  notice  In  open  court  of  which  minute  Is 
made  by  clerk.  Is  Intended  when  statute 
speaks  of  notice, — Borland  v.  Thornton,  12 
Cal.  440,  448. 

7.  Convict — ProccedlnsM  to  forfeit  allow. 
anccM — Written  notice  csncntlnl. — In  a  pro- 
ceedings against  a  convict  to  forfeit  his 
credits  for  good  behavior,  there  is  no  re- 
quirement that  there  shall  be  served  upon 
him  a  written  notice  of  hearing  In  a  pro- 
ceedings for  the  purpose  of  forfeiture  un- 
der section  1588  of  the  Penal  Code,  for  the 
reason  that  the  notice  referred  to  In  that 
section  is  not  imperatively  required  to  be 
In  writing:  and  the  provisions  of  the  above 
section  have  no  application  to  such  a  pro- 
ceeding.— In  re  McDonald,  45  Cal.  App.  480, 
sub  nom.  Ex  parte  McDonald,  187  Pac.  99]. 

S.  Declalon— Snlitclent  nnllce  of, — Copy 
of  findings  and  Judgment  served  upon  plain- 
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tilt's  attorneys  after  entry  of  judsmenl 
upon  which  they  Indorse  "received  copy  of 
within  memorandum  of  copies,  together 
with  copy  of  flndingrs  In  ana  final  decree  In 
within  mentioned  action,  after  filing  of  said 
flndlniffS  and  flling  of  entry  of  decree,  this 
day^  June  12,  1889,"  la  aufflclent  notice  of 
entry  of  Judgment.  BeinR  In  substance  and 
effect  written  notice  of  judg-ment,  law  re- 
spects form  less  than  substance. — Kelleber 
V.  Creclat.  89  Cal.  S8,  40,  28  Pac.  61». 

ftp  Detaalt — Nirtlee  of  motloa  t*  op» — 
CoBteDtR  ofr— In  a  prpceedlng  under  the 
provisions  of  section  473,  ante,  to  be  re- 
lieved from  a  default  Judgment  order  or 
other  proceedings  taken  against  the  party 
through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  the  notice  of  motion 
to  open  such  default  should  state  the 
ffrounda  upon  which  It  will  be  made  under 
the  requirements  of  the  provisions  of  the 
above,  section,  and  an  aflildavlt  of  merits  la 
essential  to  relief  from  a  default  Judgment. 
— Ross  V.  San  Diego  Qlazed  Cement  Pipe 
Co.,  —  Cal.  App.  — ,  194  Pac.  1069.  applying 
rule  In  Parkslde  Realty  Co,  v.  MacDonald, 
167  Cal.  842,  346,  189  Pac  805. 

10.  Thus  where  the  notice  of  motion  does 
not  purport  to  state  the  grounds  upon  which 
the  application  will  be  made,  but  merely 
states  that  it  will  be  based  upon  two  cer- 
tain affidavits,  which  are  served  without 
notice,  and  upon  the  records  and  flies  in  the 
action,  is  Insufficient  within  the  require- 
ments of  the  above  section. — Ross  v.  San 
Diego  aiazed  Cement  Pipe  Co.,  —  Cal.  App. 
— ,  194  Pac.  1059. 

11.  Notice  —  As    to    TnritlnK  reqnirted. — 

There  Is  no  doubt  that  where,  under  the 
various  provisions  of  the  code,  notice  of  a 
fact  Is  required  to  be  given,  written  notice 
is  usually  Intended,  as  Indicated  by  the  pro- 
visions of  the  above  section.  It  Is  also  true 
that  in  the  case  of  the  entry  of  Judgment 
actual  knowledge  of  such  entry  is  never 
sufUcient  to  start  the  time  running  within 
which  notice  of  Intention  to  move  for  a 
new  trial  must  be  filed;  and  unless  facts 
appear  or  record  which  constitute  a  waiver 
thereof,  the  written  notice  required  under 
the  provisions  of  section  659,  ante,  must  be 
given. — Jansson  v.  National  Steamship  Co., 
34  Cal.  App.  483,  168  Pac.  161,  following 
the  doctrine  In  Porni  v.  Yoell,  99  Cal.  173. 
33  Pac.  887;  Gardener  v,  Stare,  135  Cal.  118, 
67  Pac.  5;  Hughes  Mfg.  &  Lumber  Co.  v. 
Elliott,  167  Cal.  494,  140  Pac.  17. 

la.  Sune— Same— Nvtlee  overmllnc  de- 
mMrrcr  mumt  be  In  wrltlnc — A  notice  of  an 
order  overruling  a  demurrer  and  giving 
time  to  answer  must  be  in  writing. — Tlm- 
mons  v.  Coonley,  39  Cal.  App.  35,  179  Pac. 
430. 

13.  Same  — Form  of  —  Pemonal  notice 
vrken  fom  not  preacrlbed, — Where  a  stat- 
ute or  contract  requires  the  giving  of  no- 
tice, and  there  is  nothing  In  the  context, 
or  in  the  circumstances  of  the  case,  to  show 


that  any  other  form  of  notice  was  intended, 
personal  notice  will  be  required. — Stockton 
Automobile  Co.  Confer,  154  CaL  408,  97 
Pac.  881. 

14.    Objections  to  the  service  of  proceu 

not  specified  In  notice  of  motions  to  quash 
service  of  summons,  will  be  deemed  waived. 
— Dickinson  v.  Zubiate  Mining  Co.,  11  Cal. 
App.  656,  662,  106  Pac.  123. 

IB.  Order  oTcrmllng  demanrcr  —  Notic* 
of  declaloB— Service  npon  party  not  re- 
vnlred,  when, — In  those  cases  In  which  a 
party  to  an  action  la  represented  by  coun- 
sel a  notice  of  the  overruling  of  a  demurrer 
need  not  be  served  upon  the  adverse  party 
where  such  party  Is  represented  by  coun::eI 
In  court  at  the  time  the  order  overruling  a 
demurrer  Is  made,  notwithstanding  the 
fact  that  the  above  section  and  section  476. 
ante,  contemplates  the  service  of  notice  of 
such  order  upon  the  adverse  party. — Jones 
v.  Baxter,  —  Cal.  App.  — ,  197  Pac.  861,  fol- 
lowing the  doctrine  In  Wall  v.  Held,  95  Cal. 
364,  80  Pac.  551. 

10.    Party  to  n-hom  notice  Is  to  be  k'vcb. 

— Where  notice  Is  provided  to  be  given, 
and  person  to  receive  It  be  not  indicated, 
plain  Inference  Is  that  party  Intended  Is 
person  interested— one  who  la  to  be  pro- 
ceeded against — Davis  v.  Heimbaeh,  76  Cal. 
261,  264,  17  Pac.  199. 

17.  ShcrUC  Is  not  Mlj  persoa  wko  mmr 
serve  papers  In  pending  action.  Section 
4176  Political  Code,  providing  that  sherifti 
must  serve  all  process  and  notices  In  man-' 
ner  prescribed  by  law  Is  found  in  chapter 
defining  duties  of  sherift.  and  does  not  give' 
to  or  Impose  upon  him  exclusively  duty  of 
serving  all  process  and  notices,  but  re- 
quires him  to  serve  all  process  and  notices 
directed  to  him  or  placed  In  his  hands  for 
service  which  law  commands  him  to  serve 
when  addressed  or  handed  to  him. — HI- 
bemla  Sav.  &  L.  Soc.  v,  Clarke,  110  Cal.  27, 
81,  42  Pac.  426. 

18.  Statemeat  of  iTomds  la  aotlco. — A 

notice  of  motion  to  dismiss  an  appeal  on 
the  ground  that  the  appellant  has  failed  to 
furnish  the  requisite  papers  Is  Insufflclenl 
where  it  falls  to  designate  what  particular 
papers  are  claimed  to  have  been  omitted 
from  the  record. — Garrett  v.  Oarrett,  81 
Cal.  App.  173,  159  Pac.  1050. 

19.  Whereas  it  is  provided  that  the  no- 
tice of  motion  must  state  the  grounds  upon 
which  it  will  be  made  it  follows  that  only 
such  grounds  as  are  specified  can  be  con- 
sidered by  the  court  In  support  of  tbe  mo- 
tion. Where  the  motion  was  to  strike  out 
the  Item  of  attorney  fees  on  the  ground  that 
they  were  "unlawful  and  not  properly  tax- 
able as  costs,"  the  only  inquiry  which  the 
court  could  make  was  whether  the  defend- 
ant was  entitled  as  costs  to  any  sum  as  at- 
torney fees. — Mojave  ft  B.  R,  Co.  v.  Cudde- 
back,  28  Cal.  App.  439,  152  Pac.  943. 

20.  Waiver  of  aoticc — As  to  ccaerally.  

A  waiver  of  notice  may  be  made  by  party 
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entitled  to  It. — Forni  v.  Toell,  99  Cal.  173. 
175,  177,  33  Pac.  887. 

Am  to  risht  Bt  any  oa«  to  vrnlvc  the  «d- 
vsnlsK*  of  «  law  lateaded  tor  Uo  beiicM» 

■«e  Kerr'a  Cyc.  Civ.  Code,  2d  ed.,  i  3E13. 

21.  Object  of  notice  and  only  purpose  It 
can  subserve  ts  to  bflnv  home  to  attorney 
knowledge  of  fact  upon  which  be  is  called 
upon  to  act.  RlKht  to  written  notice,  like 
any  other  civil  rlerht,  may  be  waived^- — 
Barron  v.  Deleval.  58  Cal.  9S,  97,  9S. 

22.  Provision  of  statute  requiring  notice 
l9  subject  to  rule  that  any  one  may  waive 
iidvantage  of  law  intended  solely  for  his 
benefit,  and  when  party  acta  or  proceeds  as 
If  he  had  formal  notice  of  decision,  such 
ucts  will  constitute  waiver  of  such  formal 
notice.— Mallory  v.  See,  129  Cal.  358,  3fi9.  61 
Pac.  1122.  See  Gray  T.  Winder.  77  CaL  Mb, 
E27.  20  Pac.  47. 

23.  Same— Apvcartas  aad  arsains,  etc. 
conNtltDtea  m. — One  who  appears  and  argues 
or  submits  a  brief  upon  the  merits  of  a 
motion  will  not  be  heard  to  object  that  lie 
lias  not  had  sulltclent  notice  thereof. — Nay- 
lor  V.  Adams.  16  Cal.  App.  882,  114  Pac.  997. 

34.  Same— AMklnK  Mtay  of  execution. — 
Defeated  party  moving  for  stay  of  execu- 
tion, which  is  granted,  and  asking  further 
findings,  which  are  made,  and  all  of  which 
appears  in  minutes  of  court,  waives  formal 
notice  of  decision,  and  by  such  action  must 
be  held  to  have  actual  knowledge  thereof. — 
Gray  v.  Winder,  77  Cal.  G2S,  627,  27  Pac.  47; 
Gardner  t.  Stare,  136  Cal.  IIS,  120,  67  Pac.  6. 

28.  Same— Br  tafclng  apiwal  from  Judg- 
ment without  waiting  for  notice  of  decision, 
losing  party  waives  such  notice,  and  notice 
of  Intention  to  move  for  new  trial  given 
more  than  ten  days  thereafter  comes  too 
late. — People  v.  Center,  9  Pac.  C.  L.  J.  776. 
approved  In  Fornl  v.  Yoell,  99  Cal.  173,  176, 
177.  33  Pac.  887. 

26.  Same  —  Defendant  giving  notice  of 
motion  to  dlsmlM  action  upon  ground  find- 
ings and  declflion  of  court  upon  final  sub- 
mission have  been  entered  for  more  than 
six  months,  without  entry  of  Judgment, 
must  be  held  to  have  waived  notice  of  decl* 
slon  as  of  time  of  making  such  motion.  Evi- 
dence of  waiver  should  be  of  such  positive 
and  conclusive  character  as  to  leave  no 
uncertainty  or  doubt,  but  where,  as  In  this 
instance.  It  is  furnished  by  party  himself, 
has  been  placed  upon  dies  of  court,  and 
made  basis  upon  which  to  predicate  an  ap- 
plication for  relief  which  could  only  be 
granted  upon  theory  that  given  fact  exists 
(viz.  that  findlnga  and  decisions  were  made 
iind  riled),  there  is  nothing  left  to  doubt  or 
uncertainty,  and  no  room  for  suggestion 
that  party  may  not  have  comprehended  in- 
formation he  received,  no  room  for  discus- 
iiion  of  really  important  question  as  to 
whether  knowledge  Is  and  should  in  all 
rases  be  treated  as  notice,  and,  if  so,  as  to 
extent  of  knowledge  which  constitutes  no- 
tice.—Fornl  V.  Yoell,  99  Cal.  173,  175,  177, 
33  Pac.  887. 


27.  Same — Evidenrc  of  waiver  —  Bxam- 
plcii. — Here  knowledge  that  decision  has 
been  given  la  not  equivalent  of  notice,  but 
giving  of  actual  notice  may  be  waived  by 
party  entitled  to  it.  Evidence  of  such 
waiver  must  be  clear  and  uncontradicted, 
not  dependent  upon  oral  testimony,  or  ex 
parte  affidavits.  The  rule  would,  therefore, 
seem  to  be  that  written  notice  of  tiling  of 
decision  Is  in  all  cases  required,  unless  there 
be  facts  appearing  In  record,  flies,  or  min- 
utes of  court  showing  waiver  thereof. 
Written  admission  of  party  entitled  to  no- 
tice or  knowledge  that  decision  had  b^en' 
made,  died  with  clerk,  or  entered  upon  min- 
utes of  court,  would  dispense  with  neces- 
sity of  giving  such  notice  and  motion  to 
court  or  other  proceeding  by  party  with 
reference  to  decision,  which  necessarily 
presumes  knowledge  that  It  has  been  made, 
and  by  which  he  seeks  to  protect  his  own 
interest  against  rights  of  other  party  In 
decision,  will  be  regarded  aa  waiver  of  his 
right  to  notice  of  decision. — Gardner  v. 
Stare,  136  Cal.  118,  120,  67  Pac  6. 

S8l  Sam^— IVot  waived  by  appeaninee  In 
eonrt.  and  hearing  order  overruling  demur- 
rer announced,  does  not  waive  right  to  no- 
tice of  order. — McCord  &  N.  M.  Co.  v.  Glen, 
6  Utah  139,  21  Pac.  600. 

as.  SaMe— Stipalation  extending  time  to 

■nswer— Waive*  written  notice. — Notice  In 
writing  may  be  waived,  and  the  signing  by 
defendant  of  a  written  stipulation  allowing 
further  time  to  answer  is  a  waiver  of  the 
written  notice  required  by  statute,  but  such 
waiver  was  not  retroactive  and  did  not  be- 
come effective  on  the  date  of  the  order 
overruling  the  demurrer  and  allowing  time 
to  answer,  but  the  three-day  time  allowed 
began  to  run  on  the  date  the  stipulation 
was  signed. — Tlmmons  v.  Coonley,  39  Cal. 
App.  36.  179  Pac.  429. 

80.  Written  notlec— Ncc«wl4y  of— Waiv- 
er of— Actnnl  knowledge  m*  equivalent— 
Conflict  of  dcFlMlon*. — Notice  of  decision 
when  required  to  be  given,  .under  various 
provisions  of  code,  means  and  requires  writ- 
ten notice.  The  principle  Involved  In  nearly 
all  cases  relating  to  time  within  which  to 
perform  certain  acts,  when  time  Is  given 
after  notice  of  decision.  Is  substantially 
same  and  seeming  discrepancies  between 
few  of  cases  is  to  be  found  In  fact  of  con- 
founding question  of  what  is  sufficient  serv- 
ice of  notice  with  very  distinct  one  of 
waiver  of  notice,  and  what  amounts  to  such 
waiver. — Fornl  v.  Yoell,  99  Cal.  173.  171. 
33  Pac.  887. 

81.  Same— Criminal  ca»ei^— Natlee«  mnnt 
be  written. — Settlement  of  bill  of  excep- 
tions in  criminal  rase  must  be  upon  written 
notice.  Section  1171  of  Penal  Code,  pro- 
viding for  settlement  of  hill  upon  at  least 
two  days'  notlre,  must  be  construed  with 
this  section. — Page  8u])erior  Court,  122 
Cal.  209.  211,  64  Pac.  720. 

33.  Same— .Bxpreas  notlec  ncceasary  to 
forfeit  right. — Where    Judgment  provides 
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that  rl^ht  to  be  forfeited  within  certain 
time  after  "written  notlca  of  entry  of  thia 
Judgment,"  party  la  entitled  to  notice  ex- 
pressly Intended  for  purpose  of  startlns 
that  period  of  time,  and  mere  Incidental  re- 
cital in  notice  of  motion  for  new  trial  g'tven 
for  entirely  different  purpose  la  not  suffl- 
cient  compliance  with  terms  of  Judgment. — 
Byrne  v.  Hudson.  127  Cal.  264,  257,  59  Pac. 
697. 

33.  Same— Knotr ledge  eqalvalent  to  no- 
tlce,  'vrhen. — Notice  of  Intention  to  move 
for  new  trial  and  "set  aside  and  vacate  de- 
cision and  Judgment  heretofore  rendered, 
and  entered  herein"  by  plaintiff  In  whose 
favor  Judgment  has  been  rendered,  la  kuffl- 
clent  notice  that  decision  has  been  ren- 
dered to  conclude  defendant,  who  has 
given  like  notice  of  Intention  to  move  for 
new  trial,  but  not  within  ten  days  after 
receiving  plaintiff's  notice. — Wadd  Ingham 
V.  Tubbs,  95  Cal.  249.  250.  30  Pac.  527;  Forni 
V.  Yoell.  99  Csl.  173.  176,  177.  33  Pac.  887. 
See  Mallory  v.  See.  129  Cal.  356.  61  Pac.  1123. 

n'herc  the  qneatlaM  la  farther  dlacnsMd 
and  these  dedalons  coMMented  vpoa. — See 

par.  35.  this  note. 

34.  Where  provision  Is  made  for  doing 
act  within  certain  number  of  days  after 
"notice  of  decision"  It  Is  settled  that  where 
It  appears  atnrmatlvely  that  party  moving 
had  actual  notice  of  decision  no  formal  no- 
tice thereof  la  necessary. — California  Imp. 
Co.  T.  Baroteau,  116  Cat.  1S8,  139,  47  Pac. 
1018.  See  Mallory  v.  See,  129  Cal.  36S.  61 
Pac.  1123. 

See  pars.  25,  86,  thU  note. 

S5.  SaMc— JCaswIedse  Kot  cVnlvalent  to 
Mtlce,  when. — Actual  notice  or  knowledge 
of  fact  that  decision  has  been  rendered  with 
agreement  upon  terms  to  be  embodied  In 
written  decision  and  Judgment  about  to  be 
filed,  and  which  were  filed  accordingly.  Is 
not  equivalent  to  written  notice  of  decision 
to  start  running  time  to  file  notice  of  Inten- 
tion to  move  for  new  trial. — Mallory  v.  See, 
129  CaL  866,  358.  61  Pac.  1123. 

As  to  when  knowledge  Is  notice,  see  pars. 
S8.  34,  this  note. 

36.  Notice  of  Intention  to  move  for  new 
trial  must  be  in  writing,  and  party  intend- 
ing to  move  has  right  to  v/ait  for  such  no- 
tice of  decision  from  adverse  party  before 
giving  notice  of  his  Intention  to  move  for 
new  trial,  and  Is  entitled  to  such  notice  of 
decision  before  he  Is  called  upon  to  act,  al- 
though he  Is  present  in  court  when  deci- 
sion is  rendered,  waives  findings,  and  asks 
for  stay  of  proceedings  on  Judgment.  It  Is 
not  enough  that  party  have  knowledge  of 
Judgment  or  order;  and  oral  communication, 
presence  In  court,  and  hearing  decision  an- 
nounced, or  order  of  Judgment  declared.  Is 
not  sufficient. — Blagl  v.  Howes,  66  Cal.  469, 
470.  471.  472.  6  Pac.  100. 

ST.  Saate— Noflee  vf  OTcrrnllns  of  dcaiDr- 
Tvr  is  not  required,  or.  If  required.  Is 
waived  where  attorney  for  demurring  party 


appeared  In  court  at  time  set  for  hearing 
thereof  and  stated  he  did  not  wish  to  argue 
demurrer,  whereupon  court  overruled  same, 
and  attorney  stated  he  would  take  usual 
time  to  answer,  to  which  court  assented. — 
Wall  V.  Heald,  OS  Cal.  864,  »7.  80  Pac.  G51. 

88.  Written  notice  of  overruling  demur- 
rer la  not  required,  but  conceding  such  waa 
required.  It  la  waived  by  party  appearing 
In  court  at  hearing  and  applying  for  leave 
to  answer  within  certain  time. — Barron  v. 
Deleval,  58  Cal.  S5,  97,  98. 

89.  Dlstlncvlshedt    Blagl        Howes.  66 

Cal.  469,  472,  6  Pac.  100. 

40.  Same—- Object  of  —  BatoppeL— When 
party  acta  aa  If  he  had  formal  notice  of 
declalon,  auch  acts  constitute  waiver  of 
such  format  notice.  It  Is  a  cardinal  prin- 
ciple of  construction  that  object  to  be  at- 
tained must  be  kept  constantly  In  view, 
and  object  to  be  attained  by  giving  notice 
is  as  fully  attained  when  party  entitled  to 
notice  has  actual  knowledge  of  fact,  and 
acts  upon  that  knowledge,  as  If  he  had 
formal  notice.  When  action  la  tried  by 
Jury,  party  must  fflve  notice  of  intention 
to  move  for  new  trial  within  ten  days  after 
verdict,  without  any  formal  notice.  Only 
reason  for  not  requiring  notice  In  such 
cases  la  that  it  would  barely  be  possible 
that  both  parties  would  not  have  actual 
knowledge  of  result.  Where  action  Is  tried 
by  court,  liability  of  party  to  be  Ignorant 
of  decision  for  considerable  time  after  it 
la  rendered  la  much  greater.  Object  of  law 
la  to  Vive  party  certain  number  of  days 
after  he  has  actual  knowledge  of  decision 
within  which  to  act. — Oray  v.  Winder,  77 
Cal.  626.  637,  20  Pac.  47. 

41.  Basse— Verbal  BOtlee  to  clerk  of  dls- 
trlct  attorney  of  presentation  for  settle- 
ment of  bill  of  exceptions  Is  not  aufllcient. 
especially  In  absence  of  showing  that  he 
assumed  to  accept  It  as  equivalent  to  writ- 
ten notice,  or  had  any  special  authority  to 
bind  his  principal  In  this  mode. — Paere  v. 
Superior  Court,  122  Cal.  209,  211,  64  Pac. 
730. 

42.  Same  —  Written  notice  of  decision 
necesMirr.: — Rule  would  seem  to  be  that 
written  notice  of  filing  of  declalon  la  In 
all  cassa  required,  unles*  waived  by  fact 
appearing  In  records,  files,  or  mtnutea  of 
court,  and  It  follows  that  actual  notice  or 
knowledge,  other  than  by  written  notice,  Is 
Insufficient,  and  unless  it  appears  from  rec- 
ord that  written  notice  was  waived.  This 
is,  In  effect,  held  to  be  rule  In  Foml  v. 
Yoell.  99  Cal.  173.  176,  33  Pac.  887.  where 
distinction  between  actual  notice  and 
waiver  Is  pointed  out  and  explained. — Mal- 
lory V.  See.  129  Cal.  356.  859.  61  Pac.  1123. 

43.  Written  notice  of  decision  must  be 
given.  Service  and  procuring  admission  of 
service  of  copy  of  findings  and  Judgment  is 
not  equivalent  to  such  notice. — First  Nat. 
Bank  V.  McCarthy,  13  8.  D.  362.  88  N.  W. 
423. 
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§1011.  WHEN  AND  HOW  SERVED.  The  service  may  be  personal,  by 
delivery  to  the  party  or  attorney  on  whom  the  aerriee  is  required  to  be  made, 
or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  from  his  office, 
by  [1]  leaving  the  notice  or  other  papers  with  his  clerk  therein,  or  [2]  with  a 
person  having  charge  thereof;  or  [3]  when  there  is  no  person  in  the  office,  by 
[a]  leaving  them  between  the  hours  of  nine  in  the  morning  and  five  in  the 
afternoon,  in  a  conspicuous  place  in  the  office;  or,  [4]  if  it  [the  office]  is  not 
open  so  as  to  admit  of  such  service,  then  by  leaving  them  [a]  at  the  attorney's 
residence,  [b]  with  some  person  of  not  less  than  eighteen  years  of  age,  if  his 
residence  is  in  the  same  county  with  his  office;  and  [5]  if  his  residence  is  [a] 
not  known,  or  is  [b]  not  in  the  same  county  with  his  office,  or  [e]  being  in  the 
same  county  it  is  not  open,  or  [d]  there  is  not  found  thereat  any  person  of  not 
less  than  eighteen  years  of  age,  then  [6j  by  putting  the  same,  inclosed  in  a 
sealed  envelope,  into  the  post-office  directed  to  such  attorney  [a]  at  his  office, 
if  known ;  otherwise  [b]  to  his  residence,  if  known ;  and  if  neither  his  office  nor 
his  residence  is  known,  then  [c]  by  delivering  the  same  to  the  clerk  of  the 
court  for  the  attorney; 

2.  If  upon  a  party,  it  may  be  made  by  [11  leaving  the  notice  or  other  paper 
at  his  residence,  [a]  between  the  hours  of  eight  in  the  morning  and  six  in 
the  evening,  [b]  with  some  person  of  not  less  than  eighteen  years  of  age;  if  at 
the  time  of  attempted  service  between  the  said  hours  no  such  person  can  be 
found  at  his  residence,  [2]  the  same  may  be  served  by  mail;  and,  if  his  resi- 
dence is  not  known,  then  by  [3]  delivering  the  same  to  the  clerk  of  the  court 
for  such  party. 

History:  Enacted  March  11,  1872,  re-enactment  of  3  620  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  177,  held  unconstitutional,  see  history,  {5  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  474;  May  6,  1919.  SUts.  and 
Amdts.  1919,  p.  289.    In  effect  July  22,  1919. 

BEBYICE  OP  NOTICE— WHEN  AND  HOW  14.  Order  to  show  eanae. 

MADE.  15.  PeiBonal  sernee — ^"The  delivery." 

1.  Absence  from  office — Service  during.  16.  Same — Beceipt  of  notice  sent  1^  maiL 

2.  Absence  from  state — Does  not  dispense  17.  Premature  service. 

with  service  of  notice.  18,  Power  of  clerk  of  attorney. 

3.  Admission  of  service — Personal  ser-  19.  Proof  of  service — How  made. 

vice.  20-23.  Same  —  Not  personal — ^Wliat  most  be 

4.  Appeal— Service  of  notice.  shown. 

5.  Conspicuous  place  in  office  —  Letter-  24.  Same — Record  should  contain. 

box.  25,  26,  Same — Recital  of  notice. 

6.  Defective  proof  of  service — Cure  of.  27.  Service  on  Sunday. 

7.  Same — Amendment.  28,  29.  Substituted  service — Strict  eomplianee 

8.  Indorsement  by  person  serving.  ^'t^  ^^ode. 

9.  Jurisdiction— Pact  of  service  of  notice  30*  Time  of  giving  notice. 

rather  than  evidence  thereof.  Aa   to   Herrlce   of   MubpiBMaa,  see,  post, 

10.  Same — Effect  of  error  as  to  notice.  1 1987  and  note. 

11.  Justices'  court  —  Notice  of  setting  Sam«^Wkere  wItacM   In  prbunn. — See, 

cause  for  trial.  post,  if  199S,  1997  and  notes. 

12.  New  affidavit  of  service — May  by  leave  Aa  to  acrvlec  of  writ  of  Miaadate,  see, 

be  filed.  vo9t,  !  1096. 

13.  Objections  —  Must  be  made  in  trial  Aa  to  acTrlee  of  wHt  of  vrokiutlra,  see, 

court.  post,  9  1106. 
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A»  to  service  at  irrlt  ct  review,  see,  post, 
!  107S. 

!•  AbKcace  from  office— Service  dnrlHS. 
— Sufficient  service  la  made  during  absence 
from  his  office  by  placlner  notice  in  con- 
spicuous place  upon  office  desk  In  office 
of  attorney  In  presence  of  person  havlnsr 
(;harge  of  office  at  time  and  after  calling 
his  attention  to  paper  thus  served.  Such 
person  being  In  charge  of  office  must  be 
understood  to  be  in  charge  of  whole  of  It, 
and,  therefore,  paper  placed  before  hla  eyes 
In  cossploious  place  on  desk  therein  Is  in 
contemplatlOD  of  law  left  "with  person  hav- 
ing oharce  of  office." — People  v.  Perrla  Irr. 
Dlat.,  142  Cal.  601,  604,  76  Fac.  S81. 

5.  AbscB««  frvm  ■tatc  —  Does  mo«  dla- 
peuc  witk  serTtee  of  Dotlce. — ^The  absence 
from  state  of  purchaser  at  sheriff's  sale 
does  not  dispense  with  notice  of  motion 
to  set  aside  aale.  .  Personal  service  Is  not 
required.  It-  may  be  served  by  leaving  It 
at  his  residence,  if  known,  with  some  per- 
son of  auitable  age  and  discretion,  or  if 
hlfl  residence  is  not  known,  by  inclosing  It 
In  envelope  and  depositing  It  in  post-office 
addraaaed  to  him. — Eckstein  v.  Calderwood, 
34  CaL  6B8,  660. 

8.  AdaUaalon  of  advice— Pcnoul  aerv. 

Ice. — Written  Indorsement,  "service  ad- 
mitted," signed  by  attorneys,  would  mean 
"personal  service  admitted." — Brown  v. 
Qreen,  65  Cal.  221,  222,  3  Pac.  811. 

4.  Appeal — Service  of  Botlcc. — Service  of 
notice  of  appeal  must  be  made  as  pre- 
scribed by  this  chapter. — Columbet  v. 
Pacheco,  46  Cal.  660.  651. 

6.  CoHsplenona  place  In  office — Letter^ 
fcox  placed  on  door  and  thus  designated  by 
attorney  as  proper  place  for  deposit  of 
letters  and  papers  during  his  absence  from 
office  Is  "conspicuous  place"  within  mean- 
ing of  this  section. — Dalzeli  v.  Superior 
Court.  «T  Cal.  4S3,  464,  7  Pac.  910. 

9.  Defective  proof  of  aervlee— Cnre  of. 

— Proof  of  service  of  notice  of  appeal  orig- 
inally defective  may  be  cured  by  affidavit 
filed  In  pursuance  of  leave  for  that  pur- 
pose.— Schloesser  v.  Owen,  134  Cal.  546,  66 
Pac.  726. 

7.  Same  —  Amendment, — Fact  of  service 
and  not  proof  of  service  gives  court  Juris- 
diction, and  where  service  is  regular,  but 
proof  thereof  defective,  court  may  allow 
amended  return  of  service  to  be  entered 
nunc  pro  tunc  as  of  date  of  or  prior  to 
Judgment. — Herman  v.  Santee,  103  Cal.  fil9, 
52S,  42  Am.  St  Rep.  145,  S7  Pac.  609. 

&    Indonmmeat    br    person  servlagw — 

Indorsement,  "Service  admitted  of  within 
notice  Nov,  17.  1863,  served  D.  Calderwood, 
Nov.  17,  1863,  by  sending  notice  in  envelope 
(paying  postage)  directed  to  D.  Calder- 
wood, San  Francisco.  M.  H.  Furraan."  on 
notice  of  appeal  signed  by  "W.  H.  Furman, 
attorney  (or  defendant,"  affords  no  evl< 
dence  of  service  for  it  la  not  admission  by 
plalntilt  of  service,  and  service  by  mail  Is 
not  vertBed  by  certificate  of  officer  author- 


ized to  make  service  nor  by  affidavit  of  any 
person,  nor  does  It  appear  that  plaintiff's 
residence  was  unknown  and  therefore  serv- 
Ive  by  mall  did  not  constitute  legal  service. 
—Calderwood  v.  Brooks,  28  Cal.  161.  164. 

9.  Jnrbrfletloii — Faet  of  servtee  of  «o- 
tlce  ratkcr  tbaa  evidence  tkercof  gives 
court  Jurisdiction,  and  service  of  notice 
of  appeal  may  be  shown  In  other  modes 
than  by  being  Incorporated  In  transcript. — 
Sutter  Co.  V.  Tisdale,  128  Cal.  180,  181,  60 
Pac.  757.  See  Helnlen  v.  Hellbron,  94  Cal. 
636,  30  Pac.  8;  Knowlton  v.  Hackenile,  110 
Cal.  190,  42  Pac.  508. 

10.  Same — Effect  of  error  mm  to  notice. 

— Court  may  err  as  to  kind  or  length  of 
notice  required  on  motion,  for  e.  g.  to  dis- 
miss appeal,  but  If  appellant  have  notice 
In  fact,  order  dismissing  appeal  can  not 
be  said  to  be  void.  The  notice  is  not  means 
by  which  Jurisdiction  was  obtained,  for 
that  had  already  been  acquired  by  appeal. 
— People  ex  rel.  Waldon  v.  Elklns,  40  Cal. 
642,  647. 

11.  Jastlecs*  coarl — Notice  of  setting 
cause  for  trial  in  justices*  court  Is  Jurisdic- 
tional and  must  be  served  as  prescribed  In 
this  chapter.  Proof  of  such  service  should 
be  required.  Justice  should  not  accept 
verbal  statement  that  notice  has  been 
served  upon  defendant,  nor  can  waiver  of 
service  of  such  notice  be  made  by  talking 
over  telephone. — Elder  v.  Justices*  Court, 
136  Cal.  364,  366,  68  Pac.  1022. 

13.    New    nadavlt    of    aervtee—Har  by 

leave  be  filed  In  appellate  court  upon  mo- 
tion to  dismiss  on  ground  that  record  does 
not  show  proper  service. — Martin  v.  De  Or- 
nelas,  139  Cal.  41,  43.  72  Pac.  440. 

18.  ObJeetloDM — Must  be  made  In  trtnl 
court. — Service  of  amended  complaint  on 
defendant  personally  instead  of  on  his  at- 
torney must  be  objected  to  In  lower  court 
and  will  not  be  entertained  for  the  first 
time  on  appeal. — Campbell  v.  West,  03 
Cal.  663,  668,  29  Fac  210. 

Order  to  show  eaue  why  Judgment 
should  hot  be  set  aside  must  be  served 
upon  adverse  party  or  his  attorney,  and 
setting  aside  of  Judgment  upon  such  order 
without  service  is  void. — ^Valle}o  v.  Green. 
16  Cal.  160,  161. 

IS.    Perkonal    service  —  "Tlie  delivery.** 

which  constitutes  personal  service,  need  not 
be  made  by  individual  who  is  attempting  to 
make  service,  but  can  be  effected  through 
clerk  or  messenger  or  through  any  agency 
by  which  "delivery"  can  be  made,  and 
when  notice  Is  so  delivered  service  becomes 
personal  service.  Fact  that  person  upon 
whom  service  la  to  be  made  resides  or  has 
his  office  In  different  place  from  that  of 
person  making  service  does  not  require 
service  to  be  made  by  mall  or  preclude 
personal  service,  and  person  seeking  to 
make  service  can  avail  himself  of  any 
agency,  such  as  Wells  Fargo  &  Co.,  or  in- 
strumentality of  post-office  department, 
with  as  much  effect  as  if  he  had  employed 
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any  other  messenerer.  Notice  through  such 
agency  renders  service  personal,  and  proof 
of  such  delivery  establishes  personal  serv- 
ice.— Helnlen  v.  Hellbron,  94  Cal.  636,  640, 
SO  Pac.  8. 

11L  Same — Rerclpt  of  notice  s<-nl  by  mall 

when  admitted  by  party  or  proved  Is  equiv- 
alent to  personal  service. — Sherman  v.  Jor- 
senaen,  106  Cal.  483,  486,  39  Pac.  863.  See 
Heinlen  v.  Heilbron,  94  Cal.  636,  30  Pac.  8. 

17.  PrcMtnn  sevrice  of  notice  of  Inten- 
tion to  move  for  new  trial,  or  lack  of  such 
service,  might  be  good  reason  for  dismiss- 
ing motion,  but  It  Is  not  ground  for  dis- 
missing appeal  from  order  made  on  mo- 
tion upon  ground  that  appellate  court  Is 
without  jurisdiction.  Matters  occurring 
prior  to  order  appealed  from,  considered  on 
motion  to  dismiss  appeal. — Bell  v.  Staacke, 
137  Cal.  807,  308,  70  Pac.  171. 

Power  of  clerk  of  attoraey  or  per- 
son In  charge  of  his  office,  by  leaving  no- 
tice with  whom  service  may  be  made,  is 
not  by  Implication  sufficient  to  bind  his 
principal  by  any  agreement  with  reference 
to  case. — Page  v.  Superior  Court,  122  Cal. 
20S.  211,  64  Pac.  730. 

19.  Proof  of  service — How  made. — Serv- 
ice of  notice,  if  not  shown  by  official  cer- 
tificate or  by  admission  of  parties  served, 
must  be  proved  by  affidavit  of  some  com- 
petent person.  An  affidavit  of  third  per- 
son Is  entitled  to  as  much  weight  as  that 
ot  party  or  his  attorney. — ^Moore  v.  Besse, 
35  Cal.  183,  186. 

20.  Sane— Hot  pevaonal— What  most  be 
ahown. — Affidavit  of  service  in  cases  other 
than  actual  personal  service  must  show 
all  requirements  of  law  to  effect  that  serv- 
ice has  been  complied  with  and  also  ex- 
istence of  conditions  authorizing  service  In 
mode  adopted. — Mohr  v.  Byrne,  131  Cal 
288.  290,  es  Pac.  841. 

21.  In  case  of  substituted  service  by 
leaving  notice  in  conspicuous  place  in  office, 
proof  must  show  that  attorney  served  was 
at  such  time  absent  from  his  office. — Dal- 
zell  V.  Superior  Court,  67  Cal.  453,  464,  7 
Pac.  910. 

22.  Proof  of  service  not  personal  must 

show  strict  compliance  with  statute.  Where 
made  by  leaving  at  attorney's  office.  It 
must  appear  whether  It  was  left  with  his 
clerk  or  with  person  In  charge  of  office  or 
in  conspicuous  place  therein,  and  that  at 
time  of  service  attorney  was  absent,  etc. 
— Doll  V.  Smith,  32  Cal.  475,  476. 

23.  Affidavit  that  affiant  "left  true  copy 
thereof  [the  notice]  at  office  of  Crane  & 
Boyd,  attorneys  for  defendant,"  Is  insuf- 
ficient as  evidence  of  service  of  notice. — 
Oallardo  T.  Atlantic  &  Pac.  T.  Co..  49  Cal. 
SIO,  611. 

24.  Sane — Record  shosld  contala. — Evi- 
dence of  service  of  notice  of  intention  to 
move  for  new  trial  must  be  contained  In 
record  or  it  must  clearly  appear  from  rec- 
ord that  service  of  notice  was  waived. — 
Calderwood  v.  Brooks,  28  Cal.  151,  164. 


28.  Same — Recital  of  notice  of  publica- 
tion or  posting  contained  in  decree  la  suffi- 
cient upon  collateral  attack. — Crew  v. 
Pratt.  119  Cal.  139,  152.  51  Pac.  88. 

26.  As  general  proposition,  judgment  Is 
conclusive  not  only  as  to  subject-matter  in 
controversy  in  action  in  which  it  Is  made, 
but  also  in  all  other  actions  involving  samt? 
question,  and  upon  all  matters  Involved  in 
Issues  -which  may  have  been  litigated  and 
decided  in  case,  presumption  being  that  all 
such  issues  were  really  met  and  decided. 
Recital  of  due  service  and  notice  by  publi- 
cation contained  In  Judgment  or  decree  is 
conclusive  upon  collateral  attack. — Crew  v. 
Pratt,  119  Cal.  139,  149,  51  Pac.  38. 

27.  Service  ob  Sanday  of  statement  on 
motion  for  new  trial  Is  sufficient,  although 
it  need  not  to  have  been  made  until  fol- 
lowing day.  Service  of  such  papers  is  not 
"Judicial  business"  within  meaning  of  sec- 
tion 6  of  article  VII  of  constitution. — Recla- 
mation Dlst.  v.  Hamilton,  112  Cal.  608,  €11 
44  Pac.  1074. 

As  to  certain  acta  not  to  be  daac  on 
holidays,  see,  ante,  |  18  and  note. 

As  to  hoiidaya.  see,  ante,  ||  10.  11  and 

notes. 

As  to  Jndlelaf  oad  non-Jndleial  days,  see, 

ante,  5S  133-135  and  notes. 

As  to  superior  courts  belav  always  optm, 

see,  ante,  i  73  and  note. 

38.  Substituted  service— Strict  compli- 
ance with  Code. — In  all  cases  In  which  stat- 
ute allows  substituted  service  or  in  which 
jurisdiction  may  be  obtained  by  prescribed 
form  of  notice,  of  which  real  party  In  in- 
terest had  no  actual  notice,  and  did  not  ap- 
pear or  subject  himself  to  Jurisdiction  of 
Court,  mode  of  service  prescribed  by  stat- 
ute must  be  strictly  pursued. — Matter  of 
Tracey,  186  Cal.  886,  890,  69  Pac.  30. 

29.  Service  of  notice  by  posting  same 
upon  property  affected  constitutes  excep- 
tion to  rule  requiring  personal  notice,  and 
he  who  would  avair  himself  thereof  must 
establish  by  proof  facts  bringing  case 
within  exception. — Hall  v.  Capps,  107  Cal 
513.  516.  40  Pac.  809, 

.10.  Time  of  giving  notice. — ^Notice  of 
presentation  of  statement  on  motion  for 
new  trial,  and  amendments  thereto,  as  pro- 
vided by  section  650.  ante.  Is  essential,  and 
notice  after  such  presentation  that  same 
have  been  presented  and  will  be  settled  at 
certain  time,  comes  too  late,  and  settlement 
under  such  conditions  la  erroneous. — Witter 
V.  Andrews.  122  Cal.  1.  3,  64  Pac.  276. 

As  to  computation  of  time  allowed  within 
which  to  do  a  ccrtalo  aet,  see  note  46  Am. 
Rep.  410. 

As  to  computation  of  time  of  aottee  of 
motion*,    and    proceedlnn  la   Seneral,  see 

note  49  L.  R.  A.  222, 

As  to  InrladlnB  and  exeludlas  Saaday 
from  time  allowed  to  do  eertala  mmtt  see 

note  46  Am.  Rep,  410. 
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§  1012.  SERVICE  BY  MAIL,  WHEN.  Service  by  mail  may  be  made,  where 
the  person  making  the  service,  and  the  person  on  whom  it  is  to  be  rnade^  reside 
or  have  their  offices  in  different  places,  between  which  there  is  a  regular  com- 
munication by  mail. 

History:    Enacted  March  11,  1872,  re-enactment  of  SB21  Practice 
Act;  amendment  approved  March  24,  1874,  Code  Amdts.  1873-4,  p.  848. 


SEBVICE  OP  NOTICE— SUPPICIBNCT 
AND  BETUBN. 

1.  Parties—- Who  consiclered. 

2.  Service  on  one  of  two  attomejB. 

3.  Strict  compliance  ^tb  statute  —  Neees- 

aity  for. 

4.  Same — Proof,  what  ihould  be  ahown. 

5-  7.  Same — Same — Affidavit  of  service  must 
show  a  strict  compliance. 

1.  Parties — Who  eoaaldercd. — In  case  of 
service  by  mall,  attorney  slanlng  notice 
must  be  considered  party  by  whom  service 
is  made,  and  not  person  who,  acting  for 
him,  actually  deposits  paper  In  mail. — 
Moore  v.  Besse,  S6  Cal.  18S,  188. 

2.  SeiTlce   OB   one  of   two  altorBeys. — 

Where  there  are  two  attorneys  of  record, 
service  by  mall  of  a  notice  of  appeal  may 
be  made  upon  one  without  'also  notifying 
'ilie  other. — Garrett  v.  Garrett,  31  Cal.  App. 
1 73,  159  Pac.  1060. 

3.  Strict  compllaBCe  with  etatntc— Ne- 
wssity  Inr, — Service  by  mall  authorised  by 
this  section  does  not  contemplate  delivery 
r.B  part  of  service,  as  by  provisions  of  sec- 
ilon  lOlS,  post,  service  Is  complete  at  time 
of  deposit  In  post-ofllce.  Such  service  is 
termed  substituted  service  and  is  Intended 
to  take  place  of  and  to  be  equivalent  in 
point  of  law  and  effect  to  personal  service. 
As  such  service  is  contrary  to  general  rule, 
it  is  incumbent  upon  party  who  would  avail 
himself  thereof  to  have  It  clearly  appear 
upon  record  that  case  Is  one  in  which  such 
service  Is  permitted  and  that  mode  pointed 
out  by  statute  for  making  service  has  been 


strictly  followed. — Helnlen  v.  Heilbron.  94 
Cal.  636,  640,  30  Pac.  8. 

See,  also,  post,  S  1013,  note  par.  15. 

4.  Some — ^Proot,  what  shonid  be  showo. 
■ — Service  by  mail  is  good  only  where  per- 
son making  seryice  and  person  on  whom 
It  Is  to  he  made  reside  In  different  places 
between  which  there  is  regular  communi- 
cation by  mail.  Party  relying  upon  such 
service  must  show  strict  compliance  with 
requirements  of  statute,  and  If  affidavit  of 
service  does  not  show  there  was  regular 
communication  by  mall  between  sucK 
places,  nor  that  there  was  any  communi- 
cation whatever  by  mall  between  tw» 
places,  and  court  can  not  Judicially  know 
or  intend  that  there  was,  proof  of  service 
is  InsufBcient. — People  v.  Alameda  T.  Co.. 
30  Cal.  182,  184. 

B,  Same  —  9aMe  —  ASdavit  of  serrlec 
mast  ehow  ■  atrlet  eompllaneo  with  the 
provisions  of  this  section,  or  otherwise  the 
evidence  Is  Insufficient  to  establish  the 
fact  of  service. — ^Linforth  v.  White,  129  Cal. 
191,  81  Pac.  910;  Rubenstine  v.  Superior 
Court,  18  -Cal.  App.  128,  130,  128  Pao.  820. 

5.  Affidavit  of  service  by  mall  must 
show  that  party  making  service  and  party 
upon  whom  service  is  made  reside  or  have 
their  offices  In  different  places  between 
which  there  Is  regular  communication  by 
mall. — Hogs  Back  C.  M.  Co.  v.  New  Basil 
C.  M.  Co.,  68  Cal.  121,  122. 

7.  Affidavit  must  show  where  parties 
resided.  Person  making  service  and  person 
served  must  reside  or  have  their  offices  in 
"different  places"  to  Justify  service  by  mai:. 
—Cunningham  t.  Kamekey,  81  Cal.  507,  aus. 


§  1013.   SEBVIOE  BT  HAIL,  HOW.  In  case  of  service  by  mail,  the  notice 

or  other  paper  must  be  deposited  in  the  post-office,  in  a  sealed  envelope, 

addressed  to  the  person  on  whom  it  is  tc  be  served,  at  his  office  or  place  of 

residence,  and  the  postage  paid.   The  service  is  complete  at  the  time  of  the 

deposit,  but  if,  within  a  given  number  of  days  after  such  service,  a  right  may 

be  exercised,  or  an  act  is  to  be  done  by  the  adverse  party,  the  time  within  which 

such  right  may  be  exercised  or  act  be  done  is  extended  one  day  for  every 

twenty-five  miles  distance  between  the  place  of  deposit  and  the  place  of 

address ;  such  extension,  however,  not  to  exceed  thirty  days  in  all. 

History:  Enacted  March  11,  1872,  founded  upon  S  622  Practice  Act; 
amendment  approved  March  24,  1874,  Code  Amdta.  1873-4,  p.  343;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  178, 
held  unconstitutional,  see  history,  S  6  ante;  amendment  approved 
March  19, 1907,  Stats,  and  Amdts.  1907,  p.  602,  Kerr's  SUts.  and  Amdts. 
1906-7,  p.  474. 
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SEBVICE  OP  NOTICE  BY  MAIL— HOW 
MADE. 

1.  As  to  constnietion  of  section — ^Dropping 

card  to  defendant  in  person. 

2.  Additional  time  —  Not  allowed  party 

making  Berrioe. 

8.  Same — Not  allowed  where  party  ie  not 
entitled  to  notice. 

4.  Application  and  object  of  section. 

5.  Default  entered  6n  insufficient  proof  of 

service  by  mail. 

6.  Defective  proof — Additional  showing. 

7.  Distance  between  place  of  mailing  no- 

tice and  place  to  which  it  is  addressed. 

8.  Filing — Time  for  not  extended. 

9- 11.  Notice  of  decision — Service  of  by  mail. 

12.  Same — Same  —  Acknowledgment  of  re- 

ceipt by  mail. 

13.  Place  of  deposit  in  mail. 

14.  Proof  of  service  by  mail. 

15.  Same — Strict  compliance  neeessary. 

16.  Time — Admission  of  service. 

1.  Ah  to  coutrnctlon  at  ■cctlou — Drop- 
plBC  card  to  detMidaat  la  pcraon. — Dropping 
a  card  to  the  defendant  In  person  statlnff 
that  the  case  was  set  for  a  named  date  is 
not  a  compliance  with  the  statute. — Mc- 
Hunn  V.  Lehrke.  29  Cat.  App.  298,  ISS  Pac. 
478. 

As  to  opplleatlon  aad  oMeet  of  aectlOBt 

see  par.  4,  this  note. 

Aa  to  oerriec  eoaiplete  wk«»  suilled,  see 

par.  B,  this  note. 

2.  Addltioaal  tine— Not  allowed  party 
tnafclas  aervlce. — Service  of  notice  of  ap- 
peal ts  complete  upon  deposit  in  poet-offlce 
in  case  where  service  may  be  made  by  mall, 
and  time  to  file  undertaking  on  appeal 
commences  to  run  from  time  of  such  de- 
posit.— ^Brown  T.  Green,  66  CaL  221,  222,  3 
Pac.  811. 

8.  Sane— Not  allowed  where  party  la  not 
entitled  to  BOtlee.— Pact  that  notice  Is  given 
by  mall  does  not  entitle  him  to  additional 
time  provided  br  this  section. — Bltsroth  v. 
Ryan,  91  Cai.  684,  S86,  27  Pac.  982. 

4.  Applleatloa  and  ob|eet  of  aeetloa. — 
Section  applies  according  to  its  terms  where 
some  act  Is  to  be  done  or  right  exercised 
within  certain  number  of  days  after  service 
and  not  to  right  to  be  present  at  proceed- 
ing of  which  prescribed  notice  must  be 
given.  Hence,  it  does  not  apply  to  notice  of 
time  set  for  Justification  of  surety  upon  ap- 
peal-bond.— ^Brown  v.  Rouse.  HE  Cal.  819, 
621,  47  Pac.  601. 

See,  also,  par.  1.  this  note. 

B.  Default  entered  on  Ininffielent  proof 
of  service  by  mall  will  be  vacated  and  set 
aside. — Hogs  Back  C.  M,  Co.  v.  New  Basil 
C.  M.  Co.,  68  Cal.  121,  122. 

6.  Defective  proof-^ddltlonal  shoivlBB, 
— Bhowlnff  that  copy  of  notice  of  appeal  had 
been  deposited  In  the  post-offlce  addressed 
to  attorney  of  respondents  would  be  insuf- 


ficient for  reason  that  appellant  had  failed 
to  show  any  notice  of  appeal  had  been 
served.  Jurisdiction,  however,  does  not  de- 
pend upon  proof  of  service,  but  upon  fact 
that  service  has  been  made,  and  on  motion 
to  dismiss  upon  ground  that  record  does 
not  show  sufficient  service  of  notice,  appel- 
lant may  show  by  other  proof  that  notice 
Was  properly  served  and  affidavit  by  attor- 
ney  for  respondent  that  he  actually  received 
such  notice  through  post-offlce  la  sufficient. 
— Helnlen  v.  Hellbron.  94  Cal.  636,  641,  2C 
Pac.  8. 

T.  DUtnnce  between  place  of  mailing  no- 
tice and  place  to  vvbich  It  In  addrewed  is 

question  of  fact,  to  be  determined  by  proper 
evidence,  and  act  of  legislature  defining 
legal  distances  from  each  county  seat  to 
capitol,  state  prison,  etc.,  does  not  apply, 
being  made  for  purpose  of  ascertaining 
mileage  charges  of  certain  offlcers, — ^Neely 
y.  Xaglee.  23  Cal.  152,  164. 

8.  FlllaK — Tine  (or  not  extended. — Time 
of  niing  paper  such  as  notice  of  appeal 
where  same  Is  forwarded  to  clerk  by  mall 
ts  not  extended  by  provisions  of  this  sec- 
tion.— McDonald  v.  Lee,  132  Cal.  252,  263,  64 
Pac.  260. 

ft.  Notice  of  decision — Service  of  by  mall. 
— The  service  is  complete  when  the  deposit 
is  made  In  poat-ofOce.-~Estate  of  Rlebards. 
164  Cal.  482,  98  Pac.  628. 

As  to  dropping  card  to  defendant  In  per- 
son, see  par.  1,  this  note. 

10.  Provisions  of  - section  applied  to  the 
service  by  mall  of  proposed  amendments  to 
a  bill  of  exceptions. — ^Prefumo  v.  Russell, 
148  Cal.  458,  83  Pac.  810. 

11.  Where  the  distance  between  the  of- 
fice of  deposit  and  the  office  of  receipt  ts 
one  hundred  and  fifty  miles,  the  moving 
party  Is  entitled  to  sixteen  days  from  the 
date  the  notice  was  deposited  In  the  post- 
office,  to  file  and  serve  his  notice  of  Inten- 
tion to  move  for  a  new  trial. — Estate  of 
Richards,  154  Cal.  482,  98  Pac.  528. 

13.  Same  —  Same —  Acknowledgnent  of 
receipt  by  mall. — In  the  case  of  proposed 
amendments  to  a  bill  of  exceptions  where 
service  was  made  by  mall,  the  proponent 
of  the  bill  is  entitled  to  an  extension  of 
one  day  for  each  twenty-five  miles  of  dis- 
tance covered  by  such  service  In  present- 
ing the  bill  and  the  amendments  for  settle- 
ment, and  the  acknowledgment  of  the 
receipt  of  such  amendments.  Itself  forwarded 
by  mail,  does  not  constitute  a  waiver  of  his 
privilege  in  this  respect.  Hence  where  the 
distance  covered  was  sufficient  to  author- 
ise an  extension  of  ten  days,  end  section 
650,  ante,  allows  presentation  within  ten 
days,  or  twenty  days  altogether,  presenta- 
tion within  thirteen  days  Is  held  sufficient. 
— Prefumo  v.  Russell,  148  Cal.  453,  83  Pac. 
810. 

13.  Place  of  deposit  In  nail. — Deposit 
In  mall  need  not  be  made  at  place  of  resi- 
dence uf  party  making  service.  Only  re- 
quirement Is  that  party  served  and  party 
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making  service  reside  or  have  their  ofBces 
at  different  places  between  which  there  la 
regular  communication  by  mall. — Liuck  v. 
Luck,  83  Cal.  E74,  576,  S77.  23  Pac.  1035, 
overruling  Reed  v.  Allison,  61  Cal.  461; 
Hurdock  v.  Clarke.  73  Cal.  26,  14  Pao.  S86; 
Thompson  v.  Brannan.  76  Cal.  618,  18  Pac. 
783. 

14.  Proof  of  aerviee  hr  »an  must  show 
party  making  service  and  party  served  re- 
side or  have  their  offices  In  different  places, 

between  which  there  is  regular  communi- 
cation by  mall. — Hogs  Back  C.  M,  Co.  v. 
New  Basil  C.  M.  Co.,  63  Cal.  121,  122. 

IB.  Same— Strict  «onipllaiice  neeeMOrr. — 
Party  relying  upon  service  by  mail  or  other- 
wise than  actual  service  upon  proper  party 
must  show  strict  compliance  with  all  re- 


quirements of  statute,  and  proof  should 
show  upon  Its  face  that  person  making  serv- 
ice and  person  served  resided  or  had  their 
offices  at  different  places  between  which 
there  was  regular  comiriunicatlon  by  mail. 
— People  V.  Alameda  T.  Co.,  30  Cal.  182,  185; 
Hoore  V.  Besse,  36  Cal.  183,  187;  Llnforth  v. 
White,  129  Cal.  ISS,  191,  61  Pac.  910. 
See  Cunningham  t.  Warnekey,  61  Cal.  SOT. 

Aa  to  atriet  eoMplluec  belac  m^mtn^^. 
see,  ante,  g  1012,  note  pars  8-7. 

16.  TlMc— AdntMloB  Of  acrvlce  of  notice 
of  appeal  as  of  certain  day  Is  admission 
that  service  was  made  on  that  day,  al- 
though party  making  service  and  party 
served  resided  or  had  their  offices  In  dlf- 
ferent  counties. — Brown  v.  Oreen,  66  Cal. 
221,  222,  8  Pac.  811. 


§1014.  AFFEABANCE.  NOTICES  AFTER  APPEARANCE.  A  defendant 
appears  in  an  action  when  he  answers,  demurs,  or  gives  the  plaintiff  written 
notice  of  his  appearance,  or  when  an  attorney  gives  notice  of  appearance  for 
him.  After  appearance,  a  defendant  or  his  attorney  is  entitled  to  notice  of  all 
subsequent  proceedings  of  which  notice  is  required  to  be  given.  But  where  a 
defendant  has  not  appeared,  service  of  notice  of  papers  need  not  be  made  upon 
him  unless  he  is  imprisoned  for  want  of  bail. 

History:    Enacted  March  11.  1872,  re-enactment  of  S  &23  Practice  Act 
APPEAEANCE— NOTICE  AFTER. 


1.  Action  to  annul  marriage — Order  ex> 
tending  time  to  pleu  —  Default 
judgment. 

2, 3.  Answer  of  defendant  to  complaint— 
Ib  voluntary  appearance. 

4.  Same  —  Signed  by  defendant  person- 

ally. 

5.  Appearance — As  to  what  constitutea 

an. 

6.  Same — As  part  of  judgment-roll. 

7.  Same — By  attorney. 

8.  Same — ^Demurrer  to  statement  of  con- 

testant in  election  contest 

9.  Same  —  Excepting   to  sufficiency  of 

sureties  upon  attachment  bond. 

10.  Same — How  made. 

11.  Same — Nonresident  defendant,  of. 

12.  Same — Securing  order  extending  time 

to  plead — Does  not  constitnte. 

13.  Same — Writing  addressed  to  the  cleric 

of  the  court. 

14.  Appeal — Appearance  on, 

15.  Same — Notice  of  appeal. 

16.  Same  —  Practice  —  Substitution  of  at* 

torney. 

17.  Attachment — Notice  of  motion  to  dis- 

solve. 

18.  Attorney   must  have  authority  —  In 

general. 

19.  Same  —  Death    of    party  terminates 

authority  of  attorney. 

20.  Same — Trial  of  question  of  authority. 
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21.  Same — Unauthorized  appearanee. 

22.  Authority  of  attorney  presumed — In 

general. 

28,24.  Same — Appearanee  by  Ueensed  attor- 
ney pnma  facie  evidence. 
85.  Same — la  absence  of  statutory  require- 
ment  that   authority   of  attorney 
should  be  evidenced  by  wri^ng, 

26.  Change  of  vraiue — Effect  of  special  ap- 

pearanee. 

27.  Same — Jurisdiction  only  by — Effect  of 

appearance. 

28.  Consent  to  judgment. 

29.  Same — Consent  of  nonresident  defend- 

ant 

30.  Construction  of  section — In  general. 

31.  Contempt  proceedings,  in. 

32.  Control  of  course  of  action. 

33.  Defective  notice  —  Waiver  of  objec- 

tion. 

34.  Defect  in  service  waived — Voluntary 

answer  or  demurrer. 

35.  Demurrer  to  complaint — Raising  issue 

of  law. 

36,37,  Same  —  Demurrer  constitutes  appear- 
ance. 

3S.  Same — For  all  defendants. 
39,  Effect  of  appearance  by  attorney. 
40,  41. -Same  —  Defendants  included  by  mis- 
take. 

42.  Same — Executor  may  voluntarily  ap- 

pear. 

43.  Same — Fraud  or  insolvency  of  attor- 
ney. 
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44.  Entry  of  appearance — ^Filing. 
45, 46.  Form  of  notice  of  appearance. 

47.  Intent  of  eeetion. 

48.  Bliraomer  of  defendant — Appearance 

and  motion  to  set  aside  judgment. 
40,60.  Ifotion  to  aet  aside  jodgment — Gen* 
era!  appearance. 
SI.  New  trial — Attorney  of  record  muit 
sign  notice. 
52-  54.  Notice  of  appearance — In  generaL 
65.  Notices  to  parties  not  appearing. 

56.  Pleadings  and  proceedings  which  con- 

stitute appeaiance. 

57.  Probate  proceedings  —  Gxeeator  ap- 

pearing. 

58.  Same — Answer  to  merits. 

59-61.  Special  appearance — ^Aa  to  how  made 
—What  it  is. 

62.  Same  —  Becomes  general  appearance, 

when. 

63,64.  Same — ^For  dismissal  of  action. 

65.  Same — For  dismissal  of  defective  sum- 

mons. 

66.  Same — For  objecting  to  void  proceed- 

ings. 

67.  Same  —  For  procnring  exteusiona  of 

time  on. 

68.  Same — For  qoashing  service  of  soro- 

mons. 

69.  Same — Same — And  diamiseal. 

70.  Same — Same — And  proof  of  service. 

71.  Same — For  setting  aside  default  for 

particular  porpose. 

72.  Same — For  striking  out  amended  com- 

plaint. 

73, 74.  Stipulation  extending  time — Effect  of. 
76.  Stipulation  for  judgment. 

76.  Substitution  of  attorney — Waiver  of 

notice. 

77.  Supplementary  proceedings  —  Appear- 

ance and  subndtting  to  examination. 

78.  Verbal  authority  to  enter  judgment. 

79.  Voluntary   appearance — Gives  court 

jurisdiction. 

80.  Waiver  of  objections  —  Volanteiy  ap- 

pearance waives  all  defects. 

81,82.  Same — Not  waived,  when. 

Am  to  appearanee  antf  coateat  mt  will,  see. 

post,  g  1S07. 

Am  ttt  appear  «ne«,  etc.,  la  canes  of 
eacb«ated  estatea,  see,  post,  1 1271. 

As  to  appearaace  of  defvadaBta  aot 
served  la  action  on  Joint  coatract,  see, 
ante,  !  406  and  note. 

As  to  appsaranee  of  Infaat.  lasane  or 
laeompetent  pevaOB  fcy  ■urdlaa,  see,  ante, 
I  S72  and  note. 

A»  to  appolataMBt  of  and  appearaa«c  by 
■aardtaa  ad  litem,  see.  ante.  IS  372.  373  and 
-notes. 

Aa  to  appotatneat  af  attornex  for  absent 
or  minor  kelm*  devlseea,  lesateoa  or  ered- 

C  CP.— 147  Z 


Itora  In  probate  proeeedlusM,  see,  post, 
I  1718. 

As  to  appointment  of  attomer  to  defend 
action  br  exeeator  or  administrator  on 
claim  asalnat  estnte,  see,  post,  S  ISIO. 

1.  Action  to  annul  marriace— Order  cx- 
tandlac  time  to  plead — Defanit  Jndsment. 

— In  an  action  to  annul  a  marrlagre,  the 
action  of  attorneys  in  requesting  and  ob- 
taining: from  the  court  an  order  extendlnfp 
the  time  In  which  the  defendant  may  plead. 
Is  not  the  equivalent  of  an  appearance  by 
such  defendant,  within  the  provisions  of 
the  above  section,  and  a  default  Judgment 
annulling  the  niarrlaare  will  be  set  aside. — 
Benson  v.  Benson,  176  Cal.  649,  169  Pac, 
369,  following  the  doctrine  in  Vrooman  v. 
U  Po  Tal,  113  Cal.  302,  46  Pac.  470. 

2.  Answer  of  defendant  to  complaint- 
la  Tolantary  appearance  and  is  equivalent 
to  personal  service  of  summone  and  copy 
of  complaint. — OhiradelU  T.  Greene,  6<  Cal. 
629, 

As  to  effect  of  vrinntary  appearance,  see 

par.  79,  this  note. 

S.  Putting  in  answer  Is  appearance  and 
must  be  held  to  waive  mere  formality  of 
Issuing  summons,  service  of  which  in  such 
case  becomes  unnecessary. — ^Hayes  v.  Shat- 
tuclE.  21  Cal.  61,  B5. 

d>  Same— Slvncd  by  dcfcndnnt  peraon- 
nlly  is  irregular  where  he  has  previeusly 

appeared  by  attorneys  who  have  not  been 
In  any  manner  displaced. — Crane  v.  Crane, 
121  Cal.  99,  100,  63  Pac.  433. 

S.    Appearance    Aa    to   wbat  conslitntes 

an. — Giving  notice  of  motion  to  be  made  at 
a  certain  time  and  place  for  the  dissolu- 
tion of  an  attachment  does  not  constitute 
an  appearance,  but  appearing  In  court  pur- 
suant to  such  notice  and  making  the  motion 
la  Bufflcient  to  constitute  a  notice  of  ap- 
pearance.— Salmonson  v.  Streiffer,  13  Cal. 
App.  396,  S97,  110  Pao.  144. 

As  to  appearance  on  nppcnl,  see  par.  14, 
this  note. 

0.  Same — ^As  part  of  Jndcment-roil. — The 

code  does  not  require  an  appearance  to  be 
made  a  part  of  the  Judgment-roll,  and 
where  there  Is  a  recital  In  the  Judgment- 
roll  that  the  defendant  appeared  and  un- 
contradicted evidence  tending  to  sustain 
such  recital  Is  found  In  the  bill  of  excep- 
tions, the  contention  that  the  court  was 
without  Jurisdiction  can  not  be  sustained. 
— ^Western  Lumber  &  Bl  Co.  v.  Merchants' 
Amusement  Co.,  18  CaL  App.  4,  9.  108  Pac. 
891. 

7.  Same— By  attorney,^ — Where  an  attor- 
ney appears  In  an  action  for  a  defendant 
or  other  party  It  Is  presumed  that  he  has 
authority  to  do  so  and  the  burden  of  prov- 
ing want  of  such  authority  Is  upon  the 
party  disputing  It.  However,  the  una  u  - 
thorlzed  appearance  of  an  attorney  ca  n 
not  constitute  an  appearance  for  a  party, 
nor  can  such  party  be  denied  the  right  <>r 
showing  that  such  appearance  was  wlth- 
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oat  his  authority.^ — People  v.  Westeni  Meat 
Co.,  18  Cal.  App.  5S9,  646,  110  Pac.  S3S. 

Am  to  HttorBcr^  aatkerlty  to  appnw 
aiuMd,  aee  pars.  22-25,  this  note. 

As  to  avtfeorltr  of  attomer  to  apveaT 
nvalrod,  see  pars.  lS-21.  this  note. 

8.  SKme— Demiiner  to  stateweDt  of  eOM- 
teataat  Im  election  content  Is  an  appear- 
ance In  that  proceeding  and  waives  any 
neglect  of  the  clerk  to  Issue  a  citation  In 
proper  form. — Dudley  v.  Superior  Court,  18 
Cal.  App.  271,  276,  110  Pac.  146. 

e.  Same  •— Bzceptlnv  to  «nfflclcncy  of 
■uretlea  npon  nttacbment  bond  does  not  re- 
quire appearance  In  court  and  notice  of 
such  exception  does  not  even  contemplate 
appearance  for  any  purpose  nor  an  appli- 
cation to  the  court  for  any  relief  whatso- 
ever. The  glvlner  of  It  Imposea  upon  the 
plalntm  the  duty  of  having  the  sureties  or 
others  in  their  place  justified  not  before 
the  court,  but  before  a  judge  or  clerk 
thereof,  and  in  case  of  failure  so  to  do  the 
Judge  or  clerk  must  Issue  an  order  vacat- 
ing the  writ  of  attachment.  To  hold  that 
excepting  to  the  sufficiency  of  the  sureties 
constituted  an  appearance  would  not  only 
violate  the  express  provision  of  section  639, 
ante,  but  Impose  a  penalty  upon  the  defend- 
ant whether  resident  or  nonresident  by 
requiring  him  to  subject  himself  to  the  juris- 
diction of  the  court  as  a  condition  of  exer- 
cislpg  the  right  conferred  by  statute. — 
Salmonson  v.  Strelffer.  18  Cal.  App.  395.  398, 
110  Pac.  144. 

10.  Same — How  made^An  appearance 
may  be  made  in  an  action  by  acts  other 
than  those  enumerated  In  the  statute,  but 
they  must  be  of  an  unequivocal  character, 
showing  a  submission  to  the  general  Juris- 
diction of  the  court,  such  as  calling  for 
some  afflrmatlve  relief.— A Itpeter  v.  Postal 
Telegraph-Cable  Co.,  20  Cal.  App.  Dec.  405, 
148  Pac.  241. 

11.  Same— Nonrealdent  defendant,  of. — 
The  appearance  of  a  nonresident  defendant 
to  demur,  the  court  acquires  Jurisdiction  to 
render  a  personal  Judgment  without  refer- 
ence to  whether  an  attachment  has  or  has 
not  been  Issued.— Hodgklns  v.  Dunham,  10 
Cal.  App.  690,  700.  103  Pac.  851. 

12.  8ame--8erariwr  ardcr  ntcadln*  tiate 
to  plead— Doea  not  eonstltatc. — In  a  case 
In  which  the  presiding  Judge  gives  an  order 
to  the  defendant's  attorney  extending  the 
time  within  which  defendant  might  plead 
to  the  complaint  In  the  action  does  not  have 
the  effect  of  a  general  appearance  In  the 
action  and  does  not  authorize  the  court  to 
proceed  to  enter  default  against  said  de- 
fendant, there  having  been  no  appearances 
by  the  defendant  in  the  cause,  under  the 
provisions  of  the  above  section. — Daven- 
port V.  Superior  Court,  183  Cal.  506.  191  Pac. 
911.  applying  the  doctrine  In  Stelnbach  v. 
Leese,  27  Cal.  899. 

IS.  Same — Writing  addressed  to  the 
ei«rk  •!  the  court  giving  notice  that  the 
defendant     enters     his     appearance  and 


coupled  thereto  a  consent  that  judgment 
be  taken  against  him  Is  a  strict  compliance 
with  this  section,  and  while  jurisdiction  is 
not  acquired  until  such  be  Hied,  the  time 
within  which  It  must  be  filed  Is  not  lim- 
ited and  the  principal  purpose  of  this  sec- 
tion is  served  by  the  giving  of  such  notice 
to  the  plaintiff,  after  which  notice  of  all 
subsequent  steps  and  proceedings  must  be 
given  to  the  defendant. — Anglo-Calif  or  nla 
Bank  V.  Grlswold.  168  Cal.  692.  696,  96  Pac 
868. 

14.  Appeal — ^Appearance  on. — ^Notice  of 
appeal  to  certain  extent  corresponds  to 
summons  and,  like  Issuance  of  summons, 
may  be  waived.  Voluntary  appearance  will 
be  equivalent  to  personal  service  of  notice, 
but  mere  waiver  of  service  Is  Insufficient. 
There  must  In  addition  be  given  notice  of 
appearance  either  In  person  or  by  attorney. 
— Hibernia  Sav.  &  U  Soc.  v.  Lewis,  111  CaL 
519,  622,  44  Pac.  176. 

Aa  to  appeaTaaee  ceacrally*  see  pars. 
5-18,  this  note. 

IB.  Same— Ifatlee  ef  appeal  need  not  be 

served  upon  defendant  who  has  not  been 
served  with  summons  or  appeared  In  ac- 
tion.—Clarke  V.  Mohr,  125  Cal.  540,  543,  5S 
Pac  176. 

10.  Same — Practice — Snbstifntloa  of  at- 
torney after  appeal  should  be  followed  by 
like  substitution  In  trial  court. — Reay  v. 
Heazelton,  128  Cal.  335.  338.  60  Pac.  977. 

17.  Attachment— Not! M  of  motion  to  dis- 
solve attachment  on  ground  that  It  was 
irregularly  issued  Is  not  such  appearance 
In  case  as  will  authorUe  judgment  by  de- 
fault. Upon  motion  to  discharge  attach- 
ment by  giving  security,  court  may  require 
appearance  of  defendant  as  condition  pre- 
cedent to  making  motion,  and  this  shows 
legislature  did  not  intend  mere  making  of 
motion  to  constitute  appearance. — Qlldden 
V.  Packard,  28  Cal.  649,  661. 

Am  to  motion   to  discharge  attaehn>eat» 

see,  ante,  tS  556-558  and  notes. 

Aa  to  motion  to  release  attaehment,  see. 
ante,  f  6S4  and  note. 

18.  Attorney  most  have  nntborlty — In 
general. — Appearance  by  attorney  must  be 
by  one  authorized  to  represent  defendant, 
and  demurrer  signed  by  attorney  employed 
by  one  defendant  only,  but  upon  Its  face 
purporting  to  be  demurrer  of  all  defendants 
jointly,  can  not  be  held  appearance  for 
those  who  never  authorized  It  and  were 
not  served  with  summons  in  case. — Merced 
Co.  v.  Hicks,  67  Cal.  108.  109,  7  Pac.  179. 

As  to  attomeyn  aad  connselora  at  law* 

see,  ante,  SS  276  et  seq.  and  notes. 

As  to  nntborlty  of  attorneys  and  cona- 
selors  at  law,  see.  ante,  g  283  and  note. 

As  to  authority  of  attorney  to  appear 
preeamcd,  see  pars.  22-25.  this  note. 

10.  Same  —  Death  of  party  termlnnten 
nntborlty  of  attorney. — Notice  of  appeal 
served  after  death  of  party  on  attorney 
who  had  appeared  tor  him  la  ineffectual. 
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—Pedlar  v.  Stroud,  116  Cal.  «1,  462,  48 
Pae.  »n. 

Am  to  ■ttorncT'  coMtlmlBs  ta  repreant 
client  who  die*  or  heeoatea  Inaaae  or  la- 
competent  peadinc  aetloa  for  partition,  see, 
ante,  i  76S. 

Aa  to  proeccdlasa  n  dcatk  or  remeval 
of  attoracr.  lee,  ante,  I  286  and  note. 

20,  Same — Trial  of  qaeatloa  of  anthorltT-. 

— Name  of  attorney  of  record  appearing  at 
foot  of  answer  In  connection  with  name  of 
other  counsel,  court  on  motion  to  strike  out 
answer,  will  not  try  question  whether  sig- 
nature is  genuine  or  was  put  there  by  asso- 
ciate counsel  without  express  authority. — 
WiUson  V.  Cleaveland,  30  Cal.  192,  200. 

SI.    Sane  —  VaaotliorlBcd   appearance  of 

attorney  la  not  sufficient  to  disturb  Judg- 
ment unless  fraud,  collusion,  or  insolvency 
of  attorney  could  be  shown, — Sampson  v, 
Ohleyer,  22  Cal.  200,  211. 

S2i  Antfeorttj  of  attorney  preanmetf-^n 
cencral. — Authority  of  attorney  at  law  to 
appear  will  be  presumed  where  nothing  to 
contrary  Is  shown. — Hayes  v.  Shattuok,  21 
Cal.  61,  64. 

See  pars.  18-21,  this  note. 

23.  Same — Appearance  by  llccneed  at- 
torney prima  facie  evidence  that  he  has 
been  retained  in  cause,  and  It  would'  be 
dangerous  practice  to  afford  Ittlsants  op- 
portunity of  availing  themselves  of,  or 
from  escaping  judgrments  of  courts  upon 
pl«a  of  mistake  of  counsel. — Suydam  v. 
Pitcher,  4  Cal.  280.  281. 

24.  Authority  of  attorney  appearing  In 
action  Is  presumed,  but  court  may  inquire 
Into  matter  and  require  proof  of  his  au- 
thorization.— San  Francisco  Sav.  Union  v. 
Long,  12S  Cal.  107,  113,  65  Pac.  708. 

28.  Sam^— In  absence  of  stntntory  re- 
finlrement  that  authority  of  attorney  shonid 
be  CTldenecd  by  writing.  It  Is  always  pre- 
sumed that  attorney  appearing  and  acting 
tor  party  to  cause  has  authority  so  to  do, 
and  where  appearance  Is  made  by  attor- 
ney without  objection  from  parties  for  sev- 
eral years  thereafter,  they  will  not  be 
heard  to  say  appearance  was  unauthorized 
upon  hearing  of  motion  to  dismiss  for  want 
of  return  of  summons, — Paciflc  Pav.  Co.  v." 
Vizelich,  141  Cal.  4,  8,  74  Pac.  362. 

26.  Change  of  venne— Effect  of  ■pcclnl 
appearance.— Special  appearance  of  de- 
fendant to  move  to  strike  out  parts  of 
complaint  made  before  or  at  time  of  filing 
demurrer.  Is  not  such  appearance  and  sub- 
mission to  Jurisdiction  as  will  waive  right 
to  move  for  change  of  venue. — Wood  v. 
Herman  Mln.  Co..  1>»  Cal.  713.  717,  73  Pac. 
688. 

Aa  to  demanding  ohange  of  vcnnc  at  time 
of  appearance,  see,  ante,  1 8B6  and  note. 

27,  Same— Jnrladlctlan  only  by— Effect  of 
appearance. — Where  court  can  acquire  Juris- 
diction of  subject-matter  of  action  or  per- 
son of  defendant  only  by  transfer  from 
another  court,  voluntary  appearance  of  de- 


fendant can  not  be  held  equivalent  to  such 
transfer. — Descalso  V.  Municipal  Court  of 
Appeals,  60  Cal.  2S6,  299. 

38.  Consent  to  Jndgmcnt  being  taken, 
acknowledged  by  defendants,  constitutes 
sufficient  appearances. — Foots  v.  Richmond, 
42  Cal.  439,  443. 

28.  Same — Consent  of  nonreeidcnt  de- 
fendant, signed  by  attorney  that  Judgment 
be  taken  against  him,  constitutes  appear- 
ance.— Foote  V.  Richmond,  42  Cal,  439.  443. 

30.    Con et ruction  of  aeetlon- In  general, 

— This  section  defines  what  shall  constitute 
an  appearance.  A  defendant  appears  when 
he  answers,  demurs  or  gives  written  notice 
of  his  appearance  or  When  an  attorney 
gives  notice  of  an  appearance  for  him  and 
he  can  appear  In  no  other  way.  This  stat- 
ute was  Intended  to  settle  all  disputes  on 
the  subject.  There  can  be  no  chance  for 
argument  about  equivocal  acts.  There  was 
no  need  of  a  statute  to  tell  us  that  the  acts 
specified  would  constitute  appearance.  The 
occasion  for  a  rule  was  to  dispose  of  ques- 
tions upon  which  there  might  be  a  dispute. 
There  is  no  ambiguity  or  uncertainty  In 
the  section. — Salmonson  v.  Strelffer,  IS  Cal. 
App.  896,  897,  110  Pac.  144. 

81.  Contempt  proceedings  In,  If  party 
appear  by  counsel,  introduce  evidence  and 
take  part  In  hearing  after  order  that  cita- 
tion be  served  upon  his  counsel  by  reason 
of  his  having  concealed  himself  to  avoid 
service,  objection  of  want  of  personal  serv- 
ice Is  waived. — Foley  v.  Foley,  120  Cal.  33, 
89,  65  Am.  St.  Rep.  147.  52  Pac.  122. 

32.  Control  of  coaree  of  action  In  court 
rests  exclusively  with  attorney  where 
party  appears  by  attorney  and  court  has 
no  power  or  authority  to  recognise  any 
one  else  In  conduct  or  disposition  of  case, 
and  therefore  stipulation  signed  by  party 
himself  providing  for  certain  steps  in  ac- 
tion  will   be   disregarded  by  the  court.  

Toy  V.  Haskell,  128  Cal.  668,  660,  79  Am.  St. 
Rep.  70,  61  Pac.  89. 

S3.  Defective  notice — Waiver  of  obJce> 
tlon.— Appearance  at  hearing  of  motion 
and  resisting  same  on  merits  without  ob- 
jection as  to  notice  given  waives  want  of, 
or  defective  notice. — Toy  v.  Haskell.  128  Cal. 
S68,  661,  79  Am.  St.  Rep.  70,  61  Pac  89. 

84.  Defect  In  ncrrlec  waived— Volnn- 
tnry  nnswcr  or  demurrer  to  complaint  Is 
equivalent  to  due  service  of  summons  and 
waives  right  to  take  advantage  of  any  de- 
fect in  service  or  return  of  summons.  

Adams  V.  Hopkins,  144  Cal.  19,  30,  77  Pac 
712. 

Aa  to"  appearance  aa  waiver  of  service. 

see,  ante,  SS  406,  416  and  notes. 

85.  Demurrer  to  complaint  —  Raising 
Issue  of  law  In  case  to  be  tried  by  court  Is 
necessarily  appearance  and  submission  to 
court's  Jurisdiction  over  parties,  although 
it  states  that  appearance  Is  made  simply 
and  only  for  purposes  of  demurrer, — Mc- 
Donald V.  Agnew,  122  Cal.  448,  460,  66 
Pac.  126. 
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36.  Sbdi^— Demnrrcr  constitnt»a  appear- 
ance, and  where  demurrer  Is  on  flle  and 
not  acted  upon  default  can  not  be  entered. 
— Hestres  v.  ClementB.  21  Cal.  425,  426. 

37.  By  demurring  to  complaint,  de- 
fendant appears  and  submits  himself  to 
Jurisdiction  of  court,  and  default  and  Judg- 
ment for  failure  to  answer  after  overruling 
of  demurrer  may  bo  regularly  entered. — 
McDonald  v.  A«new,  182  Cal.  448.  460,  56 
Pac.  126. 

38.  Sanc~Fw  all  detmJaata.  —  De- 
murrer commenolnv,  "And  now  come  de- 
fendants," etc..  and  slffned  by  attorneys 
of  court,  must  undor  express  provisions  of 
statute  be  held  appearance  on  behalf  of 
all  defendants. — ^Rowland  v.  Coyne.  66  Cal. 
1,  s. 

St.    BUreet  •t  appearanee  by  attorneT*— 

At  common  law  and  by  express  letter  of 
our  statnte,  appearance  by  attorney 
amounts  to  acknowledgrment  or  waiver 
of  service. — Buy  dam  v.  Pitcher,  4  Cal.  280. 
281. 

Aa  to  appearaaee  bcins  watTcr  of  service 
of  aommoBS,  see,  ante,  Sf  409,  416  and  notes. 

Sam^-Notlee  of  anbacqneat  proeeedluK* 
—How  Ktren.^ — See,  post.  S  1016  and  note. 

40.  Same — Defeadaata  laelnded  by  mis- 
take.— PiUns  of  answer  by  attorney  for  all 
defendants,  where  he  was  retained  by  but 
part  of  them,  which  answer  was  subse- 
quently, on  motion,  withdrawn  and  another 
for  iiart  only  of  defendants  substituted, 
can  not  be  held  to  constitute  appearance 
for  defendants  for  which  first  answer  was 
not  authorlaed.— Forbes  t.  I^de,  81  Cal. 
S48.  S4«. 

41.  Notice  of  appeal  by  attorney  who 
represented  some  of  defendants  in  case,  by 
inadvertence  Including  others  which  he 
had  no  authority  to  represent,  will  not  be 
held  an  appearance  for  the  latter. — Steln- 
baeh      I^eese,  S7  Cal.  896.  299. 

42.  Same  —  Bxecator  saay  ▼olnntarily 
appear,  and  such  appearance  has  same  ef- 
fect as  if  he  had  been  served  with  sum- 
mons.— Union  Sav. '  Banit  v.  Barrett,  132 
Cal.  453,  455,  64  Pac.  713,  1071. 

48.  Same— Frand  or  Insalvener  of  attor- 
ney.— Appearance  entered  by  attorney, 
whether  authorized  or  not,  is  good  and 
Bufflcient  to  bind  party,  except  In  those 
cases  where  fraud  has  been  used,  or  it  Is 
shown  that  attorney  la  unable  to  respond 
in  damasee. — Suydmm  v.  Pitcher,  4  Cal.  280. 

44.  Entry  mt  appearance  —  FlItnB. — A 
written  and  slsned  appearance  by  the  de- 
fendants in  a  suit  to  foreclose  a  mortsasre, 
that  "we  and  each  of  us  herewith  enter 
our  appearance,"  directed  to  the  clerk  of 
the  court,  and  grlven  to  the  plaintlRF,  Is  a 
sufTlclent  entry  of  appearance  within  the 
contemplation  of  this  and  section  68t 
(subd.  7),  ante,  without  the  necessity  of 
filing  the  same. — Anslo-Californla  Bank  v. 
Orlawold.  163  Cal.  696,  96  Pac.  363. 


45.  Form  of  notice  of  appeamnce. — 
Written  notice  signed  by  attorneys,  that 
"we  have  been  retained  by,  and  hereby 
appear  for  above-named  defendant  In 
above-entitled  action,"  Is  sufflcient  appear- 
ance and  waiver  of  summons. — Dyer  v. 
North.  44  Cal.  167,  169. 

Aa  te  BOtlee  of  appearance,  see  pars. 
62-64,  this  note. 

46.  Notice  of  appearance  provided  for 
In  this  section  Is  document  to  be  drawn 
up  especially  for  that  purpose,  service  of 
which  Is  to  antedate  or  be  contemporane- 
ous with  service  of  all  other  notices  and 
papers. — Stelnbach  v.  Lease.  87  Cal.  296. 
299. 

47.  Intent  of  section. — This  section  wiif 
Intended  to  settle  all  disputes  upon  sub- 
ject of  what  Is  or  Is  not  appearance. — 
Vrooman  t.  U  Po  Tal,  IIS  Cal.  302.  305.  45 
Pac.  470;  McDonald  v.  Asnew,  122  Cal. 
448,  460,  66  Pac.  125. 

48.  Mlaaomer  of  dtfeadaat— Appearance 
aad  mo«OB  to  aet  aafde  JndBawat  upon 
which  It  Is  admitted  defendant  was  actu- 
ally served  with  summons  cures  misnomer 
of  defendant  in  return  of  service. — Thomp- 
son V.  Alford,  136  Cal.  62.  64,  66  Pac  983. 

40.  Motion  to  set  aside  Jadpneat— Gen- 
eral appearance. — Where  motion  to  sec 
aside  Judgment  shows  relief  Is  sought 
upon  ground  of  excusable  neglect  appear- 
ance Is  general,  and  service  of  notice  of 
appeal  upon  attorney  appearing  for  party 
on  such  motion  must  be  held  sufflcient 
service  upon  attorney  for  such  party,  he 
never  having  been  removed  or  other  coun- 
sel substituted. — Thompson  v.  Alford,*  12ft 
Cal.  227,  229.  60  FaO.  686. 

60.  Where  appearance  is  made  to  chal- 
lenge Judgment  or  order  not  merely  on 
Jurisdictional  grounds,  but  also  on  non- 
Jurlsdlctional  grounds,  appearance  Is  gen- 
eral no  matter  what  parties  may  call  It 
in  their  motion. — Burdette  v.  Corgan,  Sti 
Kan.  102. 

SI.  Mew  trial— Attorney  of  record  must 
sten  notice  of  motion  for  new  trial,  and  If 
it  be  signed  by  attorney  not  of  record  it 
is  ground  for  denying  motion.  While  at- 
torney other  than  he  of  record  may  take 
appeal  for  party  and  represent  him  on 
such  appeal,  fact  that  he  does  so  and  Is 
recognized  as  attorney  on  such  appeal  fs 
not  sufflcient  to  Justify  his  signing  notice 
of  motion  for  new  trial  In  subsequent  pro- 
ceedings without  filing  substitution  as  at- 
torney of  record. — McMahon  v,  Thomas.  114 
Cal.  688,  691.  46  Pac.  782. 

62.    Notlee  of  appearance— In  general. — 

While  the  statute  requires  the  notice  of 
appearance  by  defendant  in  proper  person 
to  be  a  written  notice,  such  requirement  is 
not  executed  when  the  notice  Is  given  for 
him  by  an  attorney.  In  such  case  It  need  not 
necessarily  be  In  writing.  It  may  be  by 
the  act  of  appearing  in  open  court  upon 
an  application  for  affirmative  relief  which 
could  only  be  granted  upon  the  hypothesis 
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that  defendant  bad  aubmltted  himielf  to 
the  JnriBdletlon  of  the  court. — Salmonson 
T.  Strelffer.  IS  Cat.  App.  S&B,  8»7,  110  Pac. 
144. 

Ae  to  fom  of  Botlce  of  appeaniiiee.  see 
pars.  4S,  46,  this  note. 

fiS.  The  words  "answer"  and  "demur" 
are  obvlouslr  words  of  enumeration  and 
court  can  not  on  received  principles  In- 
terpolate into  the  text  notices  of  motion 
for  new  trlala,  notices  of  appeal  nor  any 
other  paper  served  Incidentally  in  conduct 
of  Judicial  proceedlners.  and  the  direct  and 
principal  purpose  of  which  Is  not  to  gin 
notice  of  appearance,  but  to  sriva  notice  of 
a  step  taken  or  about  to  be  taken  In  the 
cause. — Salmonson  v.  Strelffer,  18  Cal.  App. 
395,  S9S,  110  Pac  144.  See  Stelnbach  v. 
I-eese,  37  Cal.  295. 

64.  The  notice  by  which  a  defendant  may 
appear  as  provided  In  this  section,  con- 
stitutes no  part  of  the  Judgment-roll,  hence 
the  failure  to  serve  a  defendant  and  the 
absence  of  an  answer,  demurrer  or  other 
appearance  on  his  part  appearing  by  the 
Judgment-roll  1b  not  inconsistent  with  a 
recital  In  the  Judsnient  that  he  did  appear 
In  one  of  the  other  modes  authorized  by 
law,  evidence  of  which  under  the  statute 
constitutes  no  part  of  the  Judgment-roll, 
and  in  the  absence  of  a  showing  to  the 
contrary,  such  recital  must  be  taken  as  at 
least  prima  facie  true. — Brown  v.  Caldwell, 
13  Cal.  App.  29,  30,  108  Pac.  874. 

55.  Notices  to  parties  mot  appearlDg. — 
Notice  of  motion  to  change  place  of  trial 
need  not  be  given  defendants  who  have 
not  appeared  In  action.  If  such  defendants 
appear  and  take  part  on  hearing  of  mo- 
tion, they  can  not  be  heard  to  complain 
and  must  be  deemed  to  have  waived  pre- 
vious service  of  movingc  papera. — Wood  v. 
Herman  Uln.  Co„  lU  CaL  718,  717,  7S  Pac. 
588. 

H.  Pleadlags  and  proeeedlngs  wUeh 
coBstltHte  appearuce. — The  words  "an- 
swers" and  "demurs,"  as  used  In  this  sec- 
tion, are  obviously  words  of  enumeration, 
and  court  can  not  on  recognlaed  principles 
interpolate  Into  text  notices  of  motions 
for  new  trial,  notices  of  appeal,  or  any 
other  papers  served  incidentally  In  con- 
duct of  Judicial  proceedings,  direct  and 
principal  purpose  of  which  Is,  not  to  give 
notice  of  appearance,  but  to  give  notice 
of  step  taken,  or  about  to  be  taken  in 
cause. — Stelnbach  v.  Leese,  27  Cal.  295,  299. 

57.  Probate  proceedings— Bxecutor  ap- 
pearing and  taking  part  In  proceedings  In 
probate  court  affecting  estate  of  his  tes- 
tator, waives  objection  that  no  citation 
was  Issued  or  served  upon  him. — Estate  of 
Johnson,  46  Cal.  257,  269. 

08.  Same— Anawer  to  mcrfta.^ — In  pro- 
bate proceeding,  where  party  appears  and 
moves  to  dismiss  on  ground  of  defective 
^^ervice  of  citation,  and  upon  overruling 
'  f  such  objection  answers  to  merits,  an- 
swer gives  court  Jurisdiction  and  It  Is  Im- 


material whether  citation  ever  Issued. — 
Ablla  v.  PadUla.  14  Cal.  108,  10«. 

B9.  Special  appeawiaee— Aa  to  kow  aiade 
~Wllat  It  la.^ — Settled  rule  Is  that  If  party 
desires  to  take  advantage  of  want  of  service 
of  process  sufficient  to  give  court  Jurisdic- 
tion of  his  person  by  moving  to  set  aside 
proceedings  on  that  ground  he  must  ap- 
pear specially  for  that  purpose  and  keep 
out  of  court  for  all  others. — Qilbert-Arnold 
L.  Co.  v.  O'Hare.  93  Wis.  194.  67  N.  W.  38. 

60.  Party  intending  to  appear  specially 
and  move  to  set  aside  default  and  Judg- 
ment upon  ground,  court  has  no  Jurisdic- 
tion over  his  person,  because  there  has 
been  no  valid  service  of  summons,  must 
carefully  occupy  that  ground  exclusively 
and  must  keep  out  of  court  for  all  other 
purposes  if  he  would  refrain  from  making 
general  appearance. — Security  L.  A  T.  Co. 
V.  Boston  &  S.  R.  F.  Co.,  186  Cal.  418,  421, 
68  Pac.  941,  59  Pac.  296. 

61.  If  party  wishes  to  Insist  upon  ob- 
jection that  he  is  not  In  court  he  must  keep 
out  for  all  purposes  except  to  make  objec- 
tion to  Jurisdiction. — ^Lowe  v.  Strlngham, 
14  Wis.  222. 

•2.  Same— Beeamea  general  apFearaneei 
when. — A  special  appearance  by  defendant 
on  motion  to  quash  service  of  summons, 
and  at  the  same  time  demurring  for  want 
of  Jurisdiction  of  person,  the  appearance 
is  general. — Olcese  v.  Justices'  Court,  156 
Cal.  82,  88,  103  Pac  317. 

63.  Same— Par  dlsaalssal  of  action, — > 
Special  appearance  for  purpose  only  of 
making  motion  to  dismiss  Is  not  general 
appearance,  which  walvaa  right  to  make 
motion.^ — Linden  O.  Mln.  Co.  v.  Bheplar,  58 
CaI.  246,  246. 

64.  Service  of  summons  after  the  three 
years  prescribed  by  section  851,  ante,  entry 
of  Its  default,  and  appearance  solely  for  pur- 
pose of  asking  the  action  be  dismissed, 
can  not  be  held  voluntary  appearance  such 
as  will  defeat  right  to  dismissal  under  said 
section. — Sharpsteln  v.  Bella,  132  Cal.  507, 
509,  64  Pac.  1080. 

65.  Snm^— For  dlsmlssBl  of  defective 
■naunoBa.^ — Defendant  has  right  to  appear 
for  purpose  of  moving  to  dismiss  defective 
summons,  and  It  Is  error  to  refuse  iilm 
that  privilege,  and  his  afterwards  appear- 
ing and  answering  doea  not  waive  the  right 
or  cure  the  defect. — Lyman  v.  Milton.  44 
Cal.  630,  636. 

06.  Same— For  okjecttag  to  vulj  pro- 
ceedings.— Appearance  of  party  for  purpose 
only  of  objecting  to  prior  void  proceeding, 
can  not  cure  defect  In  such  proceeding. — 
Oray  v.  Hawes,  8  Cal.  662,  669. 

67.  8aI■e-4^Br  proearlng  extenslau  nf 
time  on. — Specially  appearing  for  purpose 
of  moving  to  dismiss,  and  at  same  time 
procuring  order  extending  time  to  plead 
one  day  after  decision  of  motion,  does  not 
constitute  such  appearance  as  will  author- 
ize entry  of  default. — Kennedy  v.  Hulll- 
gan,  136  Cal.  666,  667,  68  Pac.  891. 
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88,  Sam^-For  qiuwUas  ■•crloe  of  ram- 
MOU> — For  purpose  of  quashlner  service  of 
summons,  defendant  may  move  without 
enterlns  Keneral  appearance. — Bldrldffe  v. 
Kay,  45  Cal.  49,  60. 

68.  Same— SMC— Ab«  dleatlunii^Notlce 
that  defendant  "appears  In  said  action  for 
sole  purpose  of  maklns  motion  to  quash 
summons  in  and  dlBmise  said  action."  is 
sufllclent  appearance  to  entitle  defendant 
to  be  heard  upon  motion. — Lander  v.  Flem- 
ing, 47  Cal.  614,  616. 

70.  Sane — Same — Aad  »rM»f  of  service. 

—Special  appearance  may  be  made  for  pur- 
pose of  quashing  summons  or  proof  of  serv- 
ice, and  such  is  not  general  submission  to 
jurisdiction  of  court. — McDonald  v.  Agrnew, 
122  Cal.  448,  4E0,  5S  Pac.  125. 

71.  9anie~For  eettlUK  aside  dt^faalt  for 
parttenlar  purpose. — Party  ouRht  not  be  al- 
lowed benefit  of  any  proceeding  unless  he 
also  assumes  responsibility  of  it.  Appear- 
ance for  one  purpose  Is  Kood  appearance  to 
action,  and  party  should  not  be  allowed 
to  appear  only  for  purpose  of  settlnff  aside 
default,  tor  purpose  of  Orst  moving  dis- 
missal of  suit,  and  U  that  motion  be  un- 
successful to  answer  upon  meriu. — Doug- 
lass v.  Pacific  M.  S.  Co.,  4  Cal.  S04,  S06. 

T2.  SaHC— For  atrtkias  aat  ameadcd 
camvlaiat,! — Special  appearance  to  move  to 
strike  out  amended  complaint,  and  asking 
of  court  extension  of  time  to  move  or 
plead,  until  such  motion  Is  disposed  of, 
does  not  constitute  appearance  within 
meaning  of  this  section. — Powers  v.  Braly, 
76  Cal.  237,  289,  17  Pac.  197. 

7S.    Stlpalatioa  extendlao:  time — BITeet  of. 

—Taking  and  tiling  stipulations  extending 
time  to  plead,  and  In  consideration  thereof 
making  various  payments  on  account  of 
sum  sued  for,  does  not  constitute  appear- 
ance.—Vrooman  V.  U  Po  Tal,  118  Cal.  S02. 
306,  46  Pac.  470. 

74.  Stipulation  extending  time  to  plead. 
If  It  could  In  any  event  be  considered  an 
appearance,  must  be  made  before  expira- 
tion of  three  years  prescribed  by  section 
SSI,  ante,  or  It  could  not  be  held  bar  to 
dismissal  under  that  section. — Grant  V.  Mc- 
Arthur,  187  Cal.  270,  271.  70  Pac.  88. 

7B.  BtlpalatloB  far  Jad^aieat^StipuIa- 
tlon  that  plaintiff  might  at  any  time  enter 
default  of  defendant  and  take  judgment 
thereon,  given  in  consideration  of  exten- 
sion of  time  for  payment  of  indebtedness 
sued  upon,  followed  by  such  extensions  and 
payments,  must  be  held  to  constitute  an- 
swer admitting  allegations  of  complaint, 
and,  therefore,  appearance,  although  not 
filed  In  case  until  after  defendant  had 
moved  for  dismissal. — Cooper  v.  Oordan, 
125  Cal.  296.  SOI,  57  Pac.  1006. 

7«.  8«b«ttt«tIoa  •«  attaraey— Waiver  of 
■atlee. — Notice  of  change  of  attorneys  re- 
quired by  section  286,  ante,  la  for  protec- 


tion of  adverse  party  and  may  be  waived 
by  him  or  his  attorney,  and  where  notice 
of  appeal,  signed  by  attorney  of  whose 
substitution  notice  had  not  been  given, 
was  accepted  and  admission  of  due  service 
given  by  attorneys  for  respondent  without 
objection,  notice  of  substitution  will  be 
held  to  have  been  waived. — ^Uvermore  v, 
Webb,  66  Cal.  489,  490. 

As  to  change  or  enbstltatlon  of  attoraeya, 

see,  ante,  IS  Z84  et  seq.  and  notes. 

As  to  notlee  of  ehaase  of  attttraey,  see, 

ante,  i  286  and  note. 

77.  Snpplemeatarr  proceedlags— Appear- 
aaee  aad  aabnlttlng  to  axaBilnallon  by  per- 
son not  party  to  original  action  sufficiently 
shows  Jurisdiction  ot  person  in  supple- 
mentary proceedings. — Bronzan  v.  Brobaz, 
93  Cal.  647,  649,  29  Pac.  264. 

78.  Verbal  antliorlty  to  eater  Jndgnent 

given  by  defendant  to  plaintiff  is  not  ap- 
pearance In  action  nor  power  of  attorney 
to  confess  Judgment.  It  could  not  take 
place  of  answer  In  the  Judgment-roll,  so 
as  to  dispense  with  summons  and  return, 
as  part  thereof. — Blaklyon  County  Bank 
Hoyt,  182  Cal.  81.  8S,  S4  Pac.  118.  j 

As  to  confession  af  Jadgincnt  wltlioaC 
actloa.  see,  post,  SS  1182  et  seq.  and  notes. 

70.  Volnntary  appearance  —  Gives  cowrt 
Jarlsdlctlon  over  party,  same  as  If  he  had 
been  brought  In  by  service  of  summons, 
and  such  appearance  within  three  years 
prescribed  by  section  681,  ante.  Is  equiva- 
lent to  service  and  return  of  summons 
within  that  period.— Union  8av.  Bank  v. 
Barrett,  182  Cal.  468,  466.  64  Pac.  718. 

As  to  answer  hy  defendaBta  to  cmaplalMt  ' 
eonstltotlag   a   valantarr  ■mearaaae*  see 
par.  2,  this  note. 

As  to  efteet  of  TOlnntary  appearance  oa 
riglit  to  move  dismissal  of  aetion.  see. 
ante,  i  681  and  note. 

As  to  sabseqaent  notice  and  how  given, 
see,  post,   S  1016  and  note. 

80.  Waiver  of  objections — Volnntnry  ap- 
pearance waives  all  defects  of  process,  even 
when  objection  is  taken  in  same  action. 
Under  our  practice  plaintiff  by  filing  com- 
plaint goes  himself  Into  court,  and  although 
he  does  not  take  out  summons,  he  can  not 
object  to  defendants  coming  In  and  an- 
swering, any  more  than  he  could  object  to 
defendant's  appearance  after  he  had  taken 
out  summons  which  he  did  not  choose  to 
serve,  and  quite  as  little  can  defendant  in 
collateral  action  object  that  there  was  no 
action  pending  after  having  voluntarily  put 
in  answer  to  complaint  on  file. — Hayes  v. 
Shattuck,  21  Cal.  61,  66. 

81.  Sane — Not  waived,  when. — Appear- 
ance for  purpose  of  making  -motion  to 
dismiss  upon  ground  summons  was  im- 
properly made  returnable  and  was  served 
at  time  later  than  that  prescribed  by  law, 
does  not  waive  right  to  make  such  objec- 
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tlon,  but  hBd  he  answered  without  objee- 
tton,  then  he  could  not  sfterwarda  have 
complained. — Dledeihelmer  v.  Brown,  8  CaL 
S39,  340. 


82,  Answer  after  denial  of  motion  to  set 
aalde  service  of  summons  does  not  waive 
objection  upon  which  motion  was  based. — 
Kent  V.  West,  60  Cal..l85,  186. 


§  1015.  SERVICS  ON  NONBESIDENTS.  WHERE  A  PARTY  HAS  AN 
ATTORNEY.  SERVICE  SHALL  BE  ON  SUCH  ATTORNEY.  When  a  plain- 
tiff or  a  defendant,  who  has  appeared,  resides  out  of  the  state,  and  has  no 
attorney  in  the  action  or  proceeding,  the  service  may  be  made  on  the  clerk  for 
him.  But  in  all  cases  where  a  party  has  an  attorney  in  the  action  or  proceed- 
ing, the  service  of  papers,  when  required,  must  be  upon  the  attorney  instead  of 
the  party,  except  service  of  subpoenas,  of  writs  and  other  process  issued  in  the 
suit,  and  of  papers  to  bring  him  into  contempt.  If  the  sole  attorney  for  a  party 
is  [1]  removed  or  suspended  from  practice,  then  the  party  has  no  attorney 
within  the  meaning  of  this  section.  If  his  sole  attorney  [2]  has  no  known 
office  in  this  state,  notices  and  impers  may  be  served  by  leaving  a  copy  thereof 
with  the  clerk  of  the  court,  unless  such  attorney  shall  have  filed  in  the  cause  an 
address  of  a  place  at  which  notices  and  papers  may  be  served  on  him,  in  which 
event  they  may  be  served  at  such  place. 

History:  Enacted  March  11,  1872.  re-enactment  of  |B24  Practice 
Act:  amendment  by  Code  Commiaalon,  Act  Harcb  8,  1901,  Stats,  and 
Amdts.  190O-1,  p.  179,  held  unconBtltutional,  see  history,  {6  ante; 
amendment  approved  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  602, 
Kerr's  Stata.  and  Amdts.  1906-7,  p.  474. 

SBBVICE    OP    NOTICE    ON  N0NBE8I- 
DENT— WHEBE  PARTY  HAS 
ATTOBNET. 

1.  Appearance  necessary. 

2-  4.  Construction  of  section — In  general. 

6.  Notice  of  appeal — ^Mnst  be  serred  on  at- 
torneys. 

6.  Same — Same — Service  of  notice  of  ap- 

peal on  attorney  of  record. 

7.  Notice  of  motion  to  dissolve  attachment. 

8.  Service  of  eros8>eomplaint  upon  attorn^ 

for  plaintiff. 

9.  Service  of  notice  of  decision. 
10.  Substitution  of  attorneys. 

1.  AppcarnHce  neccMarr.  —  Special  ap- 
pearance of  attorney  for  purpose  of  motion 
before  demurrer  or  answer  is  not  such  ap- 
pearance as  to  entitle  him.  or  parties  rep- 
resented by  him,  to  notice  of  subsequent 
motions  and  proceedings. — Wood  v.  Herman 
Mln.  Co.,  139  Cal.  713.  717,  73  Pac.  688. 

1,    CoBs<raetloB   of  aeetloB— !■  scaeval. 

— Construing  above  section  and  section  940, 
ante,  together,  they  require  service  of  no- 
tice of  appeal  to  be  made  upon  attorney 
of  party  who  has  appeared  by  attorney,  and 
service  upon  party  personally  Is  not  au- 
thorized.— Jones  V.  McOarvey,  6  Cal.  ITnrep. 
277,  6«  Pac.  S96. 

3.  Section  940,  ante,  providing  for  serv- 
ice of  notice  of  appeal  on  adverse  party,  or 
his  attorney,  must  be  read  In  connection 
with  this  se/tlon.  and  such  notice  must, 
therefore,  be  served  upon  attorney  of  party, 
who  has  appeared  in  action,  and  not  upon 


party  himself. — Estate  of  Nelson,  128  Cat. 
Ut,  344,  SO  Pac.  772:  Mohr  v.  Byrne,  131 
Cal.  288,  289,  63  Pac.  841. 

4.  Provision  of  this  section  is  controlling 
and  requires  service  of  notice  of  appeal  to 
be  made  upon  attorney  of  adverse  party 
when  such  party  has  attorney. — Abrahms 
T.  Stokes,  39  Cal.  150,  161.  See  Grant  v. 
White,  <  CaL  66. 

5.  Itttttcc  at  appeal— Maat  be  aerved  oa 
attorncyK  for  adverse  parties  who  have  ap- 
peared in  action. — Llnforth  v.  White,  129 
Cal.  188.  190,  61  Pac.  910. 

a.  Saat^— Same— Smvlee  of  aatlce  mt  ap- 
peal SM  attorney  of  record  for  adverse  party 
is  insufficient. — ^Uatthews  v.  Superior  Court. 
70  Cal.  627.  638,  11  Pac.  686. 

T.  Notice  of  aurtloM  to  dissolve  attack- 
Beat  must  be  served  upon  attorney  instead 

of  the  party,  and  it  would  be  idle  for  the 
law  to  measure  the  time  of  notice  by  the 
residence  of  the  litigants  when  the  service 
,  Is  to  be  made  upon  his  attorney,  and  there- 
fore  so  far  as  the  service  of  notice  Is  con- 
cerned, the  residence  of  the  party  Is  imma- 
terial.— Finch  V.  HcVean,  6  Cal.  App.  272, 
273.  91  Pac.  1019. 

S.  Service  of  'eroiw>complalat  apon  attor- 
■ey  for  plalaUIT  starts  the  running  of  the 
time  for  pleading  thereto. — Rltter  v. 
Braash,  11  Cal.  App.  268,  260,  104  Pac  692. 

a.  Service  of  aotlce  of  decIslOK  is  re- 
quired to  be  upon  the  attorney  for  the 
opposite  party.  Instead  of  the  party  him- 
self, if  he  tias  an  attorney. — Bstate  of  Rich- 
ards. 1B4  Cal.  482,  98  Pac.  628. 
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10.  SnbatltmiOB  of  BttornrxH. — Service 
of  notice  of  appeal  on  attorney  who  sigrned 
original  answer  of  defendant,  althougti 
another  slirned  amended  answer,  where 
there  was  never  any  substitution  of  attor- 


neys, Is  ffood,  although  defendant  repre- 
sented by  such  attorney  was  dead  at  time 
of  service. — Lacoste  T.  £aaUand.  117  Cal. 
67S,  6S0,  49  Pao.  104S. 


§  1016.  PRECEDING  PROVISIONS  NOT  TO  APPLY  TO  PROCEEDING 
TO  BRING  FARTT  INTO  OONTEBIPT.  The  foregoing  provisions  of  this  chap- 
ter do  not  apply  to  the  service  of  a  summons  or  other  process,  or  of  any  paper 
to  bring  a  party  into  contempt. 

History;   Enacted  Marcb  11,  1872,  re-enactment  of  last  half  of  I  619 

Practice  Act. 


PROCEEDING  TO  BBING  PARTY  INTO 
(X)NTEMPT— SEBVICE. 

1.  Attorney— Service  oq. 

2.  CoipoTatioD — Service  on. 

3.  Order  most  be  serred. 

Am  to  JndKBientM  aad  order*  Im  cmmem  ot 

contempt  of  mart,  see.  post,  S  1222. 

As    to    notice    In    eaMB  of  emtempt  of 

coart,  see,  post,  S  1212, 

1.  Attorney  —  Servfce  on. — When  party 
charged  with  contempt  for  disobeying  legal 
order  wilfully  conceals  himself  to  avoid 
service  of  order  to  show  cause  why  be  ahall 
not  be  adjudged  guilty  of  contempt,  court 
Is  not  powerless  to  proceed  or  to  prevent 
continued  disregard  of  its  lawful  order. 
Section  187,  ante,  provides  that  when  Jurist 
diction  is  by  constitution  or  by  statute 
conferred  upon  court  or  judicial  officer  all 
means  necessary  to  carry  It  Into  effect  are 
also  given,  and  In  exercise  of  this  Jurisdic- 
tion, If  course  of  proceedings  be  not  spe- 
cifically pointed  out  by  statute,  any  suit- 
able process  of  mode  of  proceeding  may  be 
adopted  which  may  appear  most  conform- 
able to  code,  and,  therefore.  In  case  where 


party  has  so  concealed  himself,  and  espe- 
cially If  such  party  be  corporation,  court 
may  provide  for  service  of  such  order  to 
■how  cause  upon  attorney  to  whom  he  has 
Intrusted  management  of  litigation,  sucb 
being  suitable  process  or  mode  of  proceed- 
ing.—Golden  Oate  C.  H.  Mln.  Co.  ▼.  Su- 
perior Court,  65  Cal.  187,  191,  S  Pac.  628. 

2.  CorpontiOB  —  SoTtee  on. — Order  to 
show  cause  why  party  should  not  be  pun- 
ished for  contempt  Is  "a  paper  to  bring  a 
party  Into  contempt"  within  meaning  of 
this  section,  and  ordinarily  service  of  such 
paper,  like  that  ot  summons,  must.  It  per- 
son cited  be  corporation,  be  served  upon 
president  or  other  head  of  corporation, 
secretary,  cashier,  or  managing  agent 
thereof. — Golden  Gate  C.  H,  Uln.  Co.  t. 
Superior  Court,  66  Cal.  187.  191.  »  Pac.  628. 

8.    Order  mmmt  be  served. — ^Before  party 

can  be  brought  Into  contempt  for  not  com- 
plying with  order  of  court,  such  order  must 
be  Served  upon  him,  and  mere  delivery  to 
person  In  Missouri  of  certified  copy  of  order 
made  by  court  In  this  state  would  not  be 
served  upon  him  within  meaning  of  law. — 
Johnson  T.  Superior  Court,  63  Cal.  S78,  680: 
Hennessy  v.  Nlcol.  lOfi  Cal.  188.  148,  88  Pac. 
649. 


§  1017.  SERVICE  BY  TELEGRAPH.  Any  summons,  writ,  or  order  in  any 
civil  suit  or  proceeding,  and  all  other  papers  requiring  service,  may  be  trans- 
mitted by  telegraph  for  service  in  any  place,  and  the  telegraphic  copy  of  such 
writ,  or  order,  or  paper  so  transmitted,  may  be  served  or  executed  by  the  officer 
or  person  to  whom  it  is  sent  for  that  purpose,  and  retumed  by  him,  if  any 
return  be  requisite,  in  the  same  manner,  and  with  the  same  force  and  effect  in 
all  respects,  as  the  original  thereof  might  be  if  delivered  to  him,  and  the  officer 
or  person  serving  or  executing  the  same  has  the  same  authority,  and  is  sub- 
ject to  the  same  liabilities,  as  if  the  copy  were  the  original. 

[Original  to  be  filed — Certified  copy  to  be  preserved  by  telegraph  company.] 

The  oriRinal,  when  a  writ  or  order,  must  also  be  filed  in  the  court  from  which 
it  was  issued,  and  a  certified  copy  thereof  must  be  preserved  in  the  telegraph 
office  from  which  it  was  sent.  In  sendinfj  it,  either  the  oriffinal  or  the  certified 
copy  may  be  used  by  the  operator  for  that  purpose.  Whenever  any  document 
to  be  srait  by  telegraph  hears  a  seal,  either  private  or  official,  it  is  not  necessary 
for  the  operator,  in  sending  the  same,  to  telegraph  a  description  of  the  seal,  or 
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any  words  or.  device  thereon,  but  the  same  may  be  expressed  in  the  telegraphic 
copy  by  the  letters  '*L.  S./'  or  by  the  word  "seal." 

History:  Bnacted  March  11. 1872. 

§1018.    [NO  SUCH  SECTION.] 

§  1019.  SERVICE  OF  PLEADINGS  AND  FAPEBS  IN  ACTIONS  OF  DI- 
VORCE. When  in  an  action  of  divorce  adultery  is  charged  against  either  party 
and  the  person  with  whom  such  adultery  is  alleged  to  have  been  eommitted  by 
such  party  is  named  in  any  of  the  pleadings,  a  copy  of  such  pleadings  must  be 
personally  served  on  such  named  person;  or,  in  case  such  named  person  can 
not  be  found,  such  notice  of  the  action  and  of  the  connection  of  such  person 
therewith  shall  be  given  as  shall  be  offered  by  the  court;  the  said  person  so 
served  shall  have  the  right  to  appear  and  plead  and  be  heard  in  such  action  in 
the  same  manner  and  to  the  same  extent  as  the  parties  to  the  action. 

History:    Enactment  approved  April  16,  1909.  Stata.  and  Amdta. 

1909,  p.  974. 


DIVOBCE— SERVICE  OP  PLEADINGS 

AND  PAPERS  IN. 

1.  ConstructioD  of  section — As  to  purpose. 

2.  Divorce   action — Adultery   charged — Want 

of  service  on  tliird  person  accased — 
Effect  of. 

3.  Same — Same — ^Relations  with  other  women 

charged — Simple  betrothal. 

1.  ConKtrncttoB  of  nvctlOK— A»  to  pur- 
po«e. — The  purpose  of  the  above  section 
i9  to  frive  one  whose  reputation  might  be 
assailed  in  divorce  proceedings  an  oppor- 
tunity to  appear  and  object  against  the 
ofTensive  charges. — ICelmmer  v.  Kelmmer, 
42  Cal.  App.  618.  187  Pac.  85. 

2.  Divorce  action — Adalterr  charxed — 
Want  of  aervfce  on  third  pcnion  accnoeO— • 
BVrct  of. — In  a  caae  In  which  a  husband 
sued  lor  divorce  upon  the  grounds  of  de- 
sertion and  the  wife  answered  resisting 
the  divorce,  and  In  a  cross-complatnt  for 
separate  maintenance  alleged  cruelty,  fail- 
ure to  support,  and  desertion  on  part  of 
the  husband,  and  on  the  trial  the  plaintiff 
Is  charged  with  adultery  with  an  Individ- 


ual named  Jane  Doe,  but  no  service  of 

the  answer  and  accusation  was  made  upon 
that  individual  so  as  to  give  the  notice 
required  by  the  above  section,  upon  objec- 
tion being  made  to  the  admission  of  evi- 
dence of  the  deposition  of  a  person, 
offered  in  support  of  such  ground  of  adul- 
tery, for  th^  reason  that  the  defendant  had 
failed  to  comply  with  the  provisions  of  the 
above  section,  the  deposition  Is  properly 
excluded. — Ktemmer  v.  XClemmer,  42  Cal. 
App,  618,  187  Pac  8S. 

S.  Same  — Same — Relatloas  wttk  other 
womeM  eha^ed— Simple  hetmthaL^A  di- 
vorce action  in  which  a  husband  Is  charged 
with  improper  relations  with  another 
woman  to  the  extent  that  she  became  his 
"fiancee"  or  "betrothed  wife."  the  require- 
ments of  the  above  section  do  not  apply, 
and  It  Is  not  necessary  that  service  of  the 
summons  and  petition  or  answer  be  made 
upon  such  other  woman,  and  an  objection 
to  the  admission  of  her  testimony,  founded 
upon  the  ground  of  a  failure  to  eomply 
with  the  provisions  of  the  above  section.  Is 
without  merit. — Klemmer  v.  Xlemmer.  it 
Cal.  App.  618.  187  Pac  8S. 
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CHAPTER  VI. 


OP  cosTa. 

S  1021.   CompeDaation  of  attorneys.  Costa  to     f  1030. 
parties. 

8  1022.   When  allowed  of  course  to  the  plain-     S  1031. 
tiflf. 

S  1023.    Several  actions  brought  on  a  single     {  1032. 

cause  of  action  can  carry  costs  in 

but  one.  S  1033. 

S  1024.    Defendant 's  costs  must  be  allowed 

of  coarse,  in  certain  cases.  {  1034. 

S  102d.   Costs,  when  in  the  discretion  of  the 

court.  §  1035. 

S  i026.    "When  the  several  defendants  are  not 

united  in  interest,  costs  may  be     fi  1036. 

severed. 

t  1027.    Costs  of  appeal  discretionary  with 

the  court,  in  certain  eases.  S  1037. 

§  1028.   Referee's  fees. 

S  1029.   Continimnce,  costs  may  be  imposed     S  1038. 

aa  condition  of.  §  1039. 


Costs  when  a  tender  is  made  before 
suit  brought. 

Costs  in  action  by  or  against  an  ad- 
ministrator, etc. 

Costs  in  a  review  other  than  by  ap- 
peal. 

Filing  of  and  affiilavit  to  bill  of 
costs. 

Costs  on  appeal,  how  claimed  and  re- 
covered. 

Interest  and  costs  must  be  included 
by  the  clerk  in  the  judgment. 

When  plaintiff  is  a  nonresident  or 
foreign  corporation,  defendant 
may  require  security  for  costs. 

If  such  security  be  not  given,  tho 
action  may  be  dismissed. 

Costa  when  state  is  a  party. 

Costs  when  county  is  a  party. 


§  1021.   COMPENSATION  OF  ATTORNEYS.   COSTS  TO  PARTIES.  The 

measure  and  mode  of  compensation  of  attorneys  and  counselors  at  law  is  left 

to  the  agreement,  express  or  implied,  of  the  parties ;  but  parties  to  actions  or 

proceedings  are  entitled  to  costs  and  disbursements,  as  hereinafter  provided. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  9  494 
Practice  Act  as  amended  1853  (Stats.  1853,  p.  276)  and  1855  (Stats. 
1855,  p.  250) ;  amendment  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  179,  beld  unconstitutional,  see  history,  S  5 
ante. 


COSTS  TO  PARTIES— ATTORNEY'S 
FEES,  ETC. 

I.  Costs  in  General,  1-81. 
II.  Attorney's  Fees,  82-124. 
III.  Subject- Matter    Embbaced    in  Tebic 
"Costs,"  125-171. 

I.  Costs  in  Oeneral. 

1-  6.  As  to  costs  generally. 

7.  Abatement  of  action — Costs  on. 

8.  Action  involving  right  to  use  eer* 

tain  waters. 

9.  Action  to  rescind  contract  for  ex- 

change of  lands. 

10- 14.  Appeal — As  to  coats  on. 

15, 16.  Same — Amount  in  eontroTersy  as  af- 
fecting. 

17.  Same — Diseretion  of  appellate  court 
— As  to  generally. 
18, 19.  Same —  Same  —  Determination  of 
trial  court  conclusive. 

20.  Same — Bight  of  appellant  to. 

21.  Arbitration — Estoppel  as  to  award 

of  costs. 

22.  Clerk's  fees — Prepayment  of. 

23.  Common-law  rule  —  Costa  were  not 

recoverable. 

24.  Compromise  judgment — Costs  on. 
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25.  Constitutional  law  —  Discretion  of 

court — Judgment  for  costs  against 
executor,  etc.,  personally, 

26.  Same — "Due  process  of  law." 

.27- 29.  Construction  of  section — In  general. 

30.  Same — Words  "of  course." 
31-  35.  Contesting  allowance  of  costs. 

36.  Continuance  upon  terms — Payment 

of  certain  costs  —  Acceptance  of 

conditions. 

37.  Cost-bill — Right  to  written  notice  of 

filing  of. 

38,39.  Disallowance  of  costs. 

40.  Dismissal — Appeal  as  to  acts. 

41.  Eminent  domain — Allowance  or  dii- 

allowance  of  costs. 

42.  Equity   eases  —  Action  to  protect 

easement. 

43.  Same— Discretionary. 

44.  Same — Practice. 

45.  Final  adjudication  of  subject-mat- 

ter. 

46.  Former  trial — Interest  upon  costs. 
47-50.  How  question  reviewed  —  Appeal 

from  judgment. 

51.  Improper  costs — Motion  to  re-tax, 

52.  Interest— After  verdict  or  decision. 

53.  Same — Interest  before  judgment 
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COSTS— AS  TO  GENBRALLT. 


54.  Same — Quantum  meruit. 

55.  Same — Uoliquiclated  sum. 

5G- 58.  Justices'  court — Id  cause  appealed 
from. 

59.  Loss  of  costs. 

60.  Maodamus  —  Will  not  eompel  pay- 

meat  of  costs. 

01,62.  Mandamus  proceedings — CoBts  on. 

63.  Married  woman — ^Liable  for  costs. 

64.  Modification  of  judgment  as  to  costs. 

65.  Motion  to  re-tax. 

66, 67.  New  questions  not  considered. 

68.  Order  striking  out  cost-btll. 

69.  Probate  proceedings — As  to  costs  in. 

70.  Same — General  rule. 

71.  Beferae — Allowance  in  trial,  etc.,  by. 

72.  Retention  of  appeal  to  determine 

costs. 

73,74.  Bight  to  statutory  Costs — Discretion 
of  court. 

75.  Statutory  warrant  for  t'be  allowance 

of  eoBts. 

76.  Stay  of  ezeeation — Undertaking. 

77.  Striking  out  costs. 

78.  Time  of  filing  cost-bill. 

79.  Time  of  notice  of  motion  to  tax 

costs. 

80.  Transcript — Apportionment  of  costa 

of,  on  reversal. 

81.  Same — Of  reporter's  notes  —  Order 

necessary. 

II.  Attobnet's  Fees. 

82.  Action  to  recover. 

83.  Agreement  to  pay — ^Will  not  support 

judgment. 

84.  Allowance  statutory. 

85.  Same — What  statute  gorernfl. 

86.  Bona  fides  of. 

87.  Contest  of  will — Aa  to  generally, 
88,89.  Same — Attorney's  fees  are  no  part 

of  "costs." 
90,91.  Contract  for  attorney's  fees— Valid 
and  enforceable. 

92.  Coats — Counsel  fees  are  not, 

93.  8&me — In  foreclosure. 

94, 95.  Determination   of   amouBt~Aa  to 
generally. 

96.  Same — Appeal,  conflicting  evidence. 

97.  Same — In  partition. 

98.  Dissolution  of  partnership. 

99.  Equity  cases. 

100.  Exceptions — General  rule. 

101.  Fencing-bond  —  Attorney 's  fees  in 

action  on, 

102.  Forecloaure — Contract  must  provide 

for. 

103.  Guardian  ad  litem  —  Is  oflScer  of 

court. 

104-  Insolvency — Contest  of  ownership. 


105- 107.  Lien  of  attorney  on  judgment;. 

108.  Maintenance  —  Offense  created  by 

statute. 

109.  Mechanics'  lien  —  Attorney's  fees 

and  costs. 

110.  Modification  of  final  judgment  as  to. 

111.  Pleading  —  Counsel  fees  when  pro- 

vided to  be  allowed. 

112.  Promissory   notes  —  Foreclosure  of 

pledge. 

113.  Betaining  fee. 

114- 116.  Bight  to  attorney's  fee  —  Based 
upon  contract  —  Not  taxable  as 
costs. 

117- 120.  Statute  must  authorize  allowance^ 

121.  Substitution  of  attorney — Indebted- 

ness of  client. 

122.  Trover— In  action  of. 

123, 124.  Trust  fund— May  be  charged  with 

costs. 

in.  Subject- Mattes   Embbaced   in  Term 
"Costs." 

125.  As  to  generally. 

126.  Acceptance  by  plaintiff  of  an  offer 

by  defendant  to  allow  judgment. 

127.  Accruing  costs — Sheriff's  fees. 

128.  Against  mortgagee  —  Defendant  in 

action  to  quiet  title. 

129.  Allowance   of  costs  —  Can  not  bo 

made  for  witness  who  refuses  to 
accept  fees. 
13Q.  Same — Of  counsel  fees  as  costs  in 
action  of  libel. 

131.  Board  of  jury — Allowance  as  costs. 

132.  Briefs— Printing  of. 
133, 134.  Same— Euie  of  court. 

135.  Charge  for  extra  witness  who  was 

not  called. 

136.  Copies  of  papera. 

137, 138.  Depositions  —  Expenditure  for  can 

not  be  allowed. 
139, 140.  Experts— Witness  fees. 

141.  Foreclosure    of    mortgage  —  Attor- 
ney's fees  not  coats. 
142,143.  Former  mistrial  —  Coats  of  recover- 
able. 

144, 145.  Same— Costs  of  first  trial. 

146.  Same — Costa  of  former  mistrial. 

147.  Insurance  paid  by  sheriff. 

148.  Irrelevant  matter  in  transcript. 
149, 150.  Same — Qoat  of  printing  tranacript. 

151.  Jury  fees  —  Payment  on  disagree- 

ment. 

152.  Same — Requiring  deposit  of. 
153, 154.  Percentage  Act. 

155.  Same — Constitutionality  of  act  im- 

posing ascending  scale  of  feea. 

156.  Premium  paid  aurety  company  for 

replevin  bond. 

157.  Printing  points  and  authorities. 
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156.  Beporter'B  feea — Of  former  triiL 

159.  Same — Equit&ble  action. 
ISO- 163.  Tniiiscriptioii  of  testimony. 
164- 167.  Witness  fees — In  general. 

168.  Same — As  costs  to  be  charged. 

160.  Same — As  to  witaess  not  sworn. 

170.  Same  —  Parties  —  Construction  of 

statute. 

171.  Same — SubpoBnaing  of  witoesa  is  not 

neeessary. 

I.    COST3  IN  QENERAU 

Aa  t*  <he  allowanc*  of  comtm  In  c«nltr  and 
«t  Imvr,  see  note  16  Am.  Dec.  106. 

Au  to  ckarsca  recoTcrable  aa  eosta  by 
tke  prevalllac  party*  see  note  88  Am.  Dec. 
181. 

An  to  the  rlsht  to  tax  coata  airalnat  a 
atraac^T  lo  the  record  who  la  a  real  party 
litlsanl,  see  note  Ann.  Cas.  1912D,  1112. 

Aa  to  the  etfect  of  an  order  openlac  a 
default  and  grantlas  a  new  trial  on  par- 
ment  of  coata  aa  making  the  par  meat  of 
coata  a  eoadltlon  precedeat  to  the  new  trial, 
see  note  Ann.  Caa.  1912D,  249. 

1.  Aa  to  coata  cenenllr. — ^Where  one 
riparian  proprietor  recovers  Judgment 
asalnst  another  who  has  diverted  water 
above  their  lands,  he  Is  entitled  to  his 
costs,  since  the  action  Involves  the  title  to 
real  property  within  the  meaning  of  sub- 
division 5,  section  1022,  post. — Miller  & 
Lux  V.  Enterprise  Canal  etc.  Co..  1C9  Cat. 
405,  147  Pac.  667. 

2.  Where  a  plaintiff  exercises  hU  right 
to  dismiss  In  those  cases  where  the  code 
provides  that  he  may  do  so  by  flling  a  re- 
quest with  the  clerk,  the  oppoHlte  party  Is 
entitled  to  recover  the  ooste  that  he  may 
have  Incurred.^ — Spinke  v.  Superior  Court, 
20  Cal.  App.  Dee.  474,  148  Pac.  798. 

8.  The  rule  that  the  modification  of  a 
Judgment  on  appeal  carries  costs  to  the 
appellant  Is  inapplicable,  where  It  is  con- 
ceded by  the  respondent  that  the  Judgment 
was  excessive  to  the  extent  that  it  la 
modified,  and  that  the  appellant  could  by  a 
proper  motion  In  the  trial  court  have  ob- 
tained such  modiUcatlon. — Conlln  v.  Eman- 
uel IjewlB  Investment  Co.,  26  Cat.  App.  388, 
147  Pac  472. 

4,  An  order  striking  a  memorandum  of 
costs  from  the  flies  for  failure  to  serve  a 
copy  thereof  upon  the  adverse  party  within 
five  days  after  the  rendition  of  the  verdict 
of  the  Jury  as  required  by  section  1033,  post, 
will  not  be  disturbed  on  appeal  where  the 
order  Is  made  upon  conflicting  aflldavlts  as 
to  the  service  of  the  copy. — QrlEBth  v.  Wel- 
banks,  26  Cal.  App.  477.  147  Pac.  986. 

5.  The  terms  of  section  1033,  post,  as  to 
the  filing  and  service  of  a  memorandum  of 
costs,  are  mandatory,  and  a  substantial 
strict  compliance  therewith  Is  required 
both  of  the  party  claiming  costs  and  the 
party  dlssattsfled  with  the  costs  claimed. — 


Griffith  V.  Welbanka.  26  Cal.  App.  477,  U7 

Fac.  986. 

6.  The  right  of  respondents  on  an  ap- 
peal to  have  the  Judgment  as  made  in  their 
favor  perfected  or  completed  by  the  inser- 
tion therein  of  the  costs  allowed  to  them 
on  the  appeal  is  not  affected  by  a  stipula- 
tion entered  Into  after  the  decision  provid- 
ing that  "during  the  currency  of  this 
agreement,  all  rights  finally  adjudged  to 
either  party  by  the  Judgment  In  the  ac- 
tion, as  modified  and  affirmed  by  the  su- 
preme court  by  Its  Judgment,  shall  be  held 
in  abeyance." — Burr  v.  Maclay  Rancho 
Water  Co.,  26  Cal.  App.  611,  147  Pac.  990. 

7.  Abatement     of    aetlon  —  Coata    on. — 

Costs  are  but  part  and  incident  of  Judg- 
ment. They  can  not  be  recovered  until 
Judicial  determination  is  had  of  action  in 
which  they  have  been  incurred,  and  If  ac- 
tion abate  and  court  loses  power  to  ren- 
der judgment  between  parties  upon  Issues 
before  It,  it  Is  equally  powerless  to  render 
Judgment  /or  costs  Incurred  therein.  When 
suit  abates  by  death  of  party  there  can  be 
no  Judgment  for  costs  In  favor  of  survivor. 
— Begble  v.  Begble,  128  Cal.  154,  IBB,  4» 
L.  R.  A.  141,  60  Pac.  667. 

8.  Action  Involving  right  to  nae  certnln 
waiera.  at  the  trial  the  defendant  ex- 
pressly stated  that  It  had  abandoned  all 
claim  of  right  or  Intention  to  take  water 
at  all  except  under  notice  of  January, 
1909,  aforesaid,  referring  to  flood  waters 
only.  This  entirely  eliminated  the  ques- 
tion of  the  right  and  Intent  of  the  com- 
pany to  take  a  part  of  the  usual  and 
ordinary  fiow  of  the  stream.  And,  as  the 
Judgment  gives  the  company  no  right  at 
all  except  to  five  thousand  Inches  of  the 
additional  flood  waters  coming  down  thf^ 
stream  In  unusual  freshets  from  rains  and 
snows,  the  evidence  as  to  the  other  water 
right  once  claimed  by  respondents  end 
errors  of  law  In  admitting  or  excluding 
evidence  of  It  are,  for  the  purposes  of  this 
appeal,  wholly  Immaterial  and  harmless, 
except  upon  the  question  of  costs,  which, 
however,  the  appellants  do  not  mention  In 
their  briefs.  The  facts  that  defendants 
made  such  a  claim  before  the  action  was 
begun  and  abandoned  It  at  or  before  the 
trial  might  have  some  bearing  upon  the 
right  of  plaintiffs  to  recover  costs  of  suit. 
This  Is  an  equitable  actios  in  which  costs 
are  allowed,  apportioned,  or  withheld  In 
the  discretion  of  the  court  <5  1025,  post). 
The  headgate  was  completed  a  month  be- 
fore the  action  was  begun,  and  Its  posi- 
tion showed  that  the  ordinary  fiow  would 
not  reach  It.  Under  all  the  circumstances, 
we  can  not  say  that  the  court  abused  Its 
discretion  in  giving  defendants  Judgment 
for  costs. — Qailatin  v.  Corning  Irr.  Co., 
16S  Cal.  40S.  126  Pac  864,  868. 

t.  Action  to  rcacind  contract  for  cz- 
eknnge  off  landa. — An  action  to  rescind  an 
executed  contract  for  the  exchange  of  lands 
has  for  its  real  purpose  the  recovery  of  real 
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property  out  of  which  plalntlS  alleged  h« 
had  been  defrauded.  Such  a  case,  even 
thoug'h  in  equity,  comes  clearly  within  the 
purview  of  section  1022,  post,  and  plaintiff 
was  entitled  to  his  coeta  aa  a  matter  of 
right. — ColTinan  v.  Bushard,  164  Cal.  663,  130 
Pac.  425,  426. 

10.  Appeal  —  Aa  to  Costa  oa.  —  If  talcen 
strictly  alone  would  be  unconstitutional  as 
allowing  property  to  be  taken  without  no- 
tice or  an  opportunity  to  be  heard;  hence, 
it  is  to  be  constmed  as  analogous  to  the 
preceding  section,  and  as  requiring  service 
of  a  memorandum  of  the  costs  to  be  taxed, 
and  an  opportunity  afforded  the  opposite 
party  to  have  the  proposed  costs  retaxed 
before  execution  issued  (Shaw,  J.,  dla.). — 
Bell  V.  Superior  Court.  160  Cal.  32,  87  Pac. 
lOSl. 

As  to  eoata  im  appcala  from  Jvatlees' 
e«>nta>  lee  pars,  65-67,  this  note. 

Ab  to  cMta  at  tniBaertot  ob  appeal  mm.4 
apportSoBmeitt  thereof^  see  pars.  79,  80,  this 
note. 

11.  On  separate  appeals  from  Judgment 
and  order  denying  motion  for  new  trial 
submitted  together  and  disposed  of  In  a 
single  opinion,  which  affirms  the  order  and 
modifies  the  Judgment,  tbe  power  of  the 
clerk  to  Insert  In  the  remittitur  a  Judgment 
for  costs  extends  only  to  the  remittitur 
upon  the  appeal  from  the  Judgment. — Crit- 
tenden V,  San  Francisco  Sav.  Union,  167  Cal. 
201,  203,  107  Pac.  108. 

12.  Since  the  amendment.  In  1918,  of  sec- 
tion  1027,  post,  the  prevailing  party  on  ap- 
peal, except  In  case  of  a  modification  of  the 
Judgment,  has  an  absolute  right  to  his 
costs,  and  tbe  expense  of  printing  briefs,  to 
the  limit  of  fifty  dollars  as  fixed  by  that 
Section,  la  Included  In  the  category  of  tax- 
able costs. — Estate  of  Prager,  107  Cal.  787, 
141  Pac.  369. 

13.  The  omission  of  the  existing  rules  of 
the  supreme  court  to  provide  for  a  Judg- 
ment, to  which  the  prevailing  party  is  en- 
titled under  that  section,  can  not  take  away 
his  right.— Estate  of  Prager,  1(7  Cal.  787. 
141  Pac.  8tf. 

14.  Since  the  enactment  of  that  amend- 
ment, remittiturs  on  allirmance,  as  well  aa 
on  reversal,  should  Include  a  Judgment  for 
coats  of  appeal  In  favor  of  the  prevailing 
party. — ^EsUte  of  Prager,  1«7  Cal.  787,  141 
Pac.  S8t. 

IB.  Same— Amoaat  In  eoatroversy  aa  af- 
(ectlag.  —  Appellate  Jurisdiction  of  matter 
brought  in  controversy  in  lower  court  by 
order  made  before  or  after  judgment  in  case 
where  court  had  Jurisdiction  Is  not  con- 
trolled or  affected  by  amount  involved. — 
Sierra  XTnlon  W.  *  M.  Co.  v.  Wolff.  144  Cal. 
480,  431,  77  Pac.  1038.  See  Harron  v.  Har- 
ron,  138  Cal.  608,  66  Pac.  334.  128  Cal.  303. 
60  Pac  982;  Southern  Cal.  R.  Co.  v.  Superior 
Court,  127  Cal.  417,  69  Pac.  789:  Elledge  v. 
Superior  Court,  131  Cal.  279,  63  Pac.  360. 

16.  Appealability  of  order  after  Judgment 
In  equity  case  Is  not  controlled  by  amount 


Involved, — Harron  v.  Harron.  123  Cal.  508. 
509,  63  Pac.  334. 

IT.  San^— Dlsercttoa  of  appellate  court 
—As  to  gennally. — An  appellate  court  has 
discretion  to  determine  what  shall  be  con- 
sidered as  necessary  costs  and  charges  In- 
curred upon  the  appeal. — Blair  v.  Brown- 
stone  OH  &  R.  Co.,  20  Cal.  App.  816,  128  Pac. 
1022,  1023. 

18.  Sam^— Sam^— Dctarmlaatlon  of  trial 
eoart  coaeiswlve.^ — A  trial  Judge  has  discre- 
tion In  determining  what  expenses  and  dls- 
bbrsements  have  necessarily  been  Incurred 
in  the  course  of  the  trial,  and  his  determi- 
nation of  such  a  question  will  not  be  dis- 
turbed on  appeal  except  where  an  abuse  of 
such  discretion  is  shown.— Blair  v.  Brown- 
stone  Oil  *  R.  Co.,  20  Cal.  App.  816,  128  Pac. 
1022. 

19.  The  allowance  or  disallowance  of 
items  of  coat  for  expenses  or  disbursements 
Incurred  upon  the  trial  of  the  action  muit 
be  left  In  nearly  every  Instance  to  the  dis- 
cretion of  the  Judge'  where  the  cause  was 
tried.  'If  it  Is  true  as  to  expenses  incurred 
In  the  trial  court.  It  Is  equally  true  as  to  ex- 
penses incurred  In  the  appellate  court.  It 
Is  competent  for  the  superior  court  to  make 
a  rule  In  advance  of  the  filing  of  the  tran- 
script on  appeal,  since  such  an  act  Is  an  ex- 
ercise of  a  discretion  lodged  In  the  court 
which,  by  reason  of  the  present  condition 
of  the  statute  law.  it  Is  forced  to  exercise 
and  could  not  be  exercised  elsewhere.— 
Bond  v.  United  Railroads  of  San  Francisco, 
20  Cal.  App.  184,  128  Pao.  786,  789. 

29,  Same  ■  .Right  mt  ■ppcflaat  to. — ^Where 
ft  appeared  that  the  appellant  was  the 
owner  In  fee  of  the  property  In  controversy, 
and  defendant  denied  her  ownership  as  al- 
leged, upon  a  decree  In  her  favor  upon  the 
Issue  of  such  ownership,  she  becomes  en- 
titled as  a  matter  of  right  to  her  costs. — 
Petltplerre  llagulre.  166  Cal.  862,  100  Pac. 
690. 

ai.  Arbttratloa  —  Estoppel  as  to  award 
of  costs. — Estoppel  from  asserting  invalid- 
ity of  award  as  to  costs  (on  ground  that  no 
authority  for  such  award  was  conferred)  is 
not  created  by  defendants,  where  plaintiff 
has  brought  several  actions  against  certain 
defendants  which  were  by  several  distinct 
agreements  submitted  to  arbitration  and  In 
which  awards  of  several  amounts  were  made 
against  defendants  and  award  of  costs 
against  defendants  Jointly,  by  submitting  to 
common  trial  by  arbitrators  and  paying  sep- 
arate amounts  awarded  a^lnst  them  as 
damages. — Springer  v.  Sehults,  e4  Cal.  464, 
8  Pac  88. 

As  to  arkltnittoaa,  see,  post,  ||  1281  et  seq. 
and  notes. 

S3.  Cl<9fk*s  tees  Prepaysteat  of. — Unless 
It  be  clear  from  language  of  existing  stat- 
ute prescribing  some  particular  service  to  be 
performed  by  clerk  that  no  fee  shall  be 
charged  therefor  and  service  required  by 
such  statute  is  one  for  which  by  statutes 
relating  to  fees  a  tee  is  fixed,  peremptory 
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,  lansuase  of  statute  prescribing  service  or 
duty  Is  of  no  avail  in  absence  of  payment 
or  tender  of  legal  fee  prescribed.  Where 
fee  Is  required  by  law  to  be  prepaid  for  any 
official  service  any  order  or  writ  of  any 
court  requiring  or  necessitating  service  must 
be  deemed  to  have  been  made  or  Issued 
upon  condition  that  such  fee  will  be  paid 
or  tendered  by  party  requiring  service,  and 
such  payment  or  tender  is,  unless  waived  by 
offlcer,  condition  precedent  to  performance 
of  service. — I.  X.  L.  Lime  Co.  T.  Superior 
Court.  142  Cal.  170,  17>,  76  Pac.  97S. 

33.  CommoM-law  rale— Costs  were  not  re> 
coverable  at  common  law.  The  right  to 
their  recovery  Is  purely  statutory,  and.  In 
the  absence  of  statute,  no  costs  could  be 
recovered  by  either  party. — Bond  v.  United 
Railroads  of  San  Francisco,  80  Cal.  App.  124, 
128  Pac.  TS6,  788. 

M,  Cavpmmlse  JsdSBMBt— Costa  on. — As 
to  recovery  of  costs  where  compromise  Judg- 
ment for  less  than  three  hundred  dollars 
la  rendered,  see  notes  to  section  102B,  post; 
also  Murphy  v.  Casey,  IS  Cal.  App.  781,  785, 
110  Pac.  968. 

25.  ConstltBtloaal  law  —  Dlseretlon  of 
eoart-^ndarmcat  (or  emmtm  asalast  execator, 
etc  penoaally*— Held  to  be  In  the  discre- 
tion of  the  court,  under  above  section  and 
section  1609,.  post,  to  render  a  personal 
Judgnient  for  costs  against  an  executor  or 
administrator.— Meyer  T.  O'Rourke,  ISO  Cal. 
178,  88  Pac.  708. 

2*.  Same— 'Otae  preeew  of  law.** — Award 
of  coats  against  an  executor  or  administra- 
tor In  hla  personal  capacity,  as  herein  au- 
thorized, not  In  contravention  of  constitu- 
tional guarantee  as  to  "due  process  of  law." 
Such  executor  or  administrator  may  alwaya, 
by  appropriate  proceeding,  after  award, 
connect  himself  with  the  same  In  fals  per- 
sonal capacity,  or  he  nay  make  a  claim 
against  the  estate  for  the  costs  so  awarded 
as  In  other  matters,  and  thereby  secure  due 
protection,  through  the  regular  process  of 
law,  for  his  rights  and  Interests. — Meyer  v. 
O'Rourke,  160  Cal.  178,  88  Pac.  706. 

2T.  Coastmctlon  of  aectlon — la  seacral. 
— This  section  applies  to  both  parties  to  the 
action  and  forbids  the  recovery  of  costs  by 
either  of  them. — Frese  v.  Mutual  Life  Ins. 
Co.  of  New  York.  11  Cal.  App.  887,  889.  lOS 
Pac.  285. 

28,  This  section  does  not  require  the 
"party  dissatisfied  with  the  coats  claimed" 
to  serve  a  copy  of  his  motion.  The  statute 
aays  he  "may  .  .  .  file  a  motion  to  have 
the  same  taxed  by  the  court." — Furtlnati  v, 
Butterfleld,  14  Cal.  App.  26,  110  Pac.  963. 

29,  So  far  as  the  recovery  of  costs  where 
%he  plalptiff  recovers  a  Judgment  for  less 
than  three  hundred  dollars  Is  concerned, 
section  997,  ante,  subdivision  3  Of  section 
1032.  post,  and  above  section  must  be  con- 
strued together.— Murphy  v.  Casey,  13  Cal. 
App.  781.  785.  110  Pac  956. 

80.  Saai^— Words  *S>f  connc,"  a*  used  in 
section  1022,  post,  mean  as  matter  of  right. 


and  in  cases  here  provided  question  of  costs 
Is  not  left  to  discretion  of  court,  but  follows 
Judgment.— Schmidt  v.  Klotz.  180  Cal.  223. 
224,  62  Pac.  470. 

31.  CoatestlBK  allowance  of  eosta. — The 
right  to  recover  costs  Is  a  matter  of  statu- 
tory regulation,  and.  In  the  absence  of  a 
statute,  no  costs  can  be  recovered  by  either 
party.—Kummeth  v.  Atklsson,  23  Cal.  App. 
401,  138  Pac.  116. 

32.  While  it  la  true  that  the  filing  of  a 
verified  memorandum  of  costs  establishes 
the  correctness  of  the  charges  therein  made 
which  prima  facie  appear  to  be  necessary 
and  proper,  nevertheless  when  the  correct- 
ness of  the  memorandum  Is  challenged, 
either  In  whole  or  In  part,  by  the  affidavit 
or  other  evidence  of  the  contesting  party, 
the  burden  la  then  upon  the  party  claiming 
the  coats  to  show  by  competent  and  satis- 
factory evidence  that  the  Items  charged 
were  for  matters  and  things  necessarily 
relevant  and  material  to  the  Issues  Involved 
In  the  action.— WhlUker  v.  Uoran,  28  Cal. 
App.  788.  189  Pac.  801. 

33.  As  a  general  rule,  when  a  plalntlCt 
voluntarily  dismisses  his  action,  the  de- 
fendant wlU  be  entitled  to  his  necessary 
costs;  and  the  mere  fact  that  the  testimony 
of  a  witness  was  rendered  unnecessary  by  a 
diamlasal  of  the  action  will  not  operate  to 
deprive  the  defendant  of  the  expense  nec- 
essarily Incurred  In  good  faith,  and  within 
the  limit  of  the  fees  prescribed  by  law,  to 
secure  the  attendance  of  the  witness.  — 
Whltaker  v.  Moran,  23  CzL  App.  758,  139 
Pac.  901. 

84.  The  allowance  by  the  trial  court  of 
costs  for  procuring  certified  copies  of  docu- 
ments, on  motion  where  the  documents  are 
submitted  to  the  court,  will  be  assumed  to 
be  Justified  on  appeal,  when  the  documents 
are  not  set  forth  In  the  bill  of  exceptions, 
notwithstanding  the  validity,  necessity  and 
materiality  of  the  documents  as  evidentiary 
matters  were  controverted  on  the  motion  by 
affidavits  of  the  opposing  party. — Whltaker 
V.  Moran,  28  Cal.  App.  768,  189  Pae.  901. 

85.  Where  In  an  action  to  quiet  title  the 
plaintiff  la  adjudged  to  be  the  owner  and 
entitled  to  the  posaeselon  of  a  specified  por- 
tion of  the  property  in  controversy,  and  the 
defendant  the  owner  and  entitled  to  the 
possession  of  the  remainder,  the  plaintiff, 
as  well  as  the  defendant  Is  entitled  to  his 
costs  as  a  matter  of  right. — ^Hlhn  Co.  v. 
Santa  Crux,  24  Cal.  App.  365,  141  Pac.  891. 


M>  CoBllaaaBee  apoa  terms  Pay— rat  of 
certain  e*st»— Aceeptaaee  of  eondltloaa. — 

When  a  continuance  Is  granted  upon  condi- 
tion that  the  party  asking  It  pay  certain 
items  of  costs  Imposed  by  the  court,  the 
acceptance  of  the  continuance  is  In  effect 
an  agreement  to  pay  the  sums  Imposed,  and 
the  party  can  not  thereafter  be  heard  to 
deny  the  power  of  the  court  to  Impose  any 
particular  item  thus  Imposed. — Bashore  t. 
Superior  Court,  152  Cal.  8,  91  Pac.  801, 
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87.  Cost-bUl— Rlsht  to  wrIttcB  aollee  of 
fltlns  of,  like  any  other  right,  may  be 
waived,  and  where  the  party  had  actual  no- 
tice and  knowledge  of  the  filing  and  acted 
upon  It  without  objection  for  a  long  period 
of  time  It  will  be  deemed  to  be  waived. — 
Bell  r.  Thompflon,  8  Cal.  App.  4S3,  48C,  97 
Pac.  168. 

Aa  to  order  strlklBK  oat  cost-hUl(  ie«  par. 

68,  this  note. 

Aa  to  tlMo  Of  flltas  ooot-bm,  aee  par.  78, 
thia  note. 

98.   DiMdiowakcc  of  eoato  in  an  action  in 

the  superior  court  where  the  Judgment  !■ 
for  the  plaintiff  in  an  amount  less  than  three 
hundred  dollars  Is  In  the  nature  of  a  penalty 
and  manifestly  Intended  to  discourage  the 
bringing:  of  actions  In  the  superior  court 
which  ahould  be  tried  in  the  Justices'  court. 
— Hurphy  v.  Caaey,  IS  Cal.  App.  781,  784,  UO 
Pac.  966. 

t  39.  On  compromise  judgment  taken  under 
authority  of  aectlon  997,  ant«.  is  no  lesa  a 
judgment  than  one  rendered  and  entered 
after  a  trial,  and  where  auch  Judgment  is  for 
a  aum  lesa  than  three  hundred  doUlLra  there 
can,  under  the  provisions  of  section  1022, 
post,  be  no  recovery  of  costs. — Murphy  v. 
Casey,  13  CaL  App.  781,  786.  110  Pac.  966. 

M.  DUwlaaal— Appeal  aa  to  aeta. — Appeal 
will  not  lie  from  Judgment  for  defendant 
tor  costs  upon  voluntary  dismissal  by  plain- 
tiff, except  as  to  portion  relating  to  costs, 
and  where  such  amounts  to  lest  than  three 
hundred  dollars  appellate  court  haa  no  Ju- 
risdiction.— Oullahan  V.  Horrlasey,  73 -Cal. 
297,  298,  14  Pac.  864. 


41.  Bmlnent  domalB— Allows  ace  or  dlaol- 
lowonee  of  coata  will  not  be  reviewed  upon 
appeal  on  Judgment-roll  alone. — Madera  Co. 
V.  Raymond  O.  Co.,  189  Cal.  128,  136.  72  Pac. 

,915. 

42.  Eqaity  caae^— Action  to  protect  eaae- 
meat  held  to  be  an  action  involving  the  title 
or  posaeaalon  of  real  estate,  aa  here  pro- 
vided for,  and  that  coata  are  to  be  allowed 
In  auch  an  action  as  of  course,  though  plain- 
tiff's recovery  Is  only  partial,  the  form  of 
the  action  and  the  fact  that  equitable  re- 
lief is  sought  being  Immaterial,  and  not  suf- 
ficient ground  to  Invoke  the  application  of 
the  rule  as  to  apportionment  of  costs  in 
equity  In  the  discretion  of  the  court. — ^Hoyt 
V.  Hart,  149  Cal.  730,  87  Fae.  669. 

43.  Same— Dlseretlanary  In  both  trial  and 
appellate  courts. — Forsyth  v.  Butler,  152  Cal. 
405.  93  Pac.  90. 

44.  Same— Fraetlee. — In  equity  cases  al- 
lowance of  coata  ia  within  dlacretlon  of  court 
and  auch  discretion  will  not  be  reviewed  by 
appellate  court  In  absence  of  statement  or 
bill  of  exceptions. — Faulkner  v.  Hendy,  103 
CaL  16,  26,  36  Pac.  1021. 

4B.    Pinal  adjadleatlon  of  anbjeet-matter 

Is  not  made  by  judgment  for  costs  only  for 
or  against  one  of  parties. — Nolan  V.  Smith, 
137  Cal.  360,  361,  70  Fac.  166. 


49.    Former  trial— intercat  npon  eoota  of 

first  trial  should  not  be  allowed  In  taxing 
costs  of  second  trial. — Huellmantel  v.  Huell- 
mantel,  124  Cal.  683,  590,  67  Pac.  682. 

47.  How  qaeatlon  reviewed— Appeal  from 
Jndgment. — Where  Judgment  allows  costs 
but  does  not  state  amount  thereof,  order 
thereafter  made  upon  motion  to  retax  costs 
relates  and  Is  part  of  judgment,  and  there- 
fore can  be  reviewed  upon  appeal  from  judg- 
ment and  does  not  require  separate  appeal, 
as  from  order  after  final  judgment. — Qult- 
zow  v.  Perrln,  130  Cal.  256,  260,  52  Pac.  632. 

48.  Costs  ascertained  and  adjudged  after 
entry  of  judgment  by  clerk  ia  by  law  con- 
aldered  as  having  preceded  final  Judgment, 
and  action  of  court  regarding  same  may 
therefore  be  reviewed  on  appeal  from  judg- 

'  ment — Lasky  v.  Davis,  33  Cal.  677,  678. 

49.  Error  regarding  allowance  of  costs, 
can  not  be  reviewed  on  appeal  from  order 
denying  motion  for  new  trial.  It  can  only 
be  reviewed  on  appeal  from  judgment. — 
Stevenson  v.  Smith,  28  Cal.  102,  106,  87  Am. 
Dec.  107. 

60.  Judgment-roll,  not  containing  mem* 
orandum  of  costs,  order  denying  motion  to 
retax  coata,  can  not  be  reviewed  on  appeal 
on  Judgment-roll  alone. — ^Kelly  v.  McKlb- 
ben,  64  Cal,  192,  194. 

Bl.    Improper  coato— Hetlen  to  re-«as  la 

remedy  where  Items  not  properly  taxable 
are  Included  In  cost-bill,  and  mere  fact  that 
some  Items  of  cost-bill  are  not  properly 
chargeable  as  costs  Is  not  ground  for  re- 
calling execution  and  refusal  to  Issue 
another. — Meeker  v.  Harris,  23  Cal.  285,  286. 

02.    Intereat  —  After  verdict  or  deelalon 

must  be  computed  at  the  legal  rate  upon  the 
aggregate  amount  of  the  principal  and  In- 
terest due  at  the  contract  rate  at  the  time 
the  decision  or  verdict  waa  rendered.  The 
theory  of  the  law  la  not  that  the  party  re- 
cover the  particular  note  or  choae  In  action, 
but  that  he  recover  a  fixed  and  definite  aum 
as  damages  for  the  non-performance  of  the 
contract,  and  in  cases  of  failure  to  pay 
money  due,  the  true  measure  of  the  damage 
Is  the  amount  of  money  owing  and  the  In- 
terest that  waa  agreed  upon.  The  amount 
of  the  judgment  being  ascertained,  the  stat- 
ute steps  in  and  regulates  the  rate  at  which 
It  shall  bear  interest. — United  States  Nat. 
Bank  V.  Waddlngham,  7  Cal.  App.  172,  175 
93  Pac.  1046. 

SS.    Same  —  Intercat  before  Judgments 

When,  In  an  action  for  the  reasonable  value 
of  work  and  materials  and  expenses  In  the 
construction  of  a  building.  Issue  is  Joined 
and  the  value  thereof  controverted.  Interest 
can  not  be  allowed  before  Judgment. — Amer- 
ican-Hawaiian Co.  V.  Butler,  17  Cal.  App 
768,  121  Pac.  709. 

54.  Same  — ftaantnm  moralt,^The  gen- 
eral rule  in  this  state  la  that.  In  an  action 
of  quantum  meruit,  intereat  la  not  allowed 
until  Judgment  Is  rendered. — ^American-Ha- 
waiian Co,  V.  Butler,  17  CaL  App.  748,  121 
Pac.  709. 
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BS.  S«m«— ITnllquldntrd  ■um. — Where  the 
amount  due  a  materialman,  in  a  proceeding 
under  sections  1183  et  seq.,  post.  Is  unliqui- 
dated, and  Incapable  of  belnff  made  cer- 
tain by  calculation  until  fixed  by  the  judg- 
ment, interest  prior  to  Judgment  can  not  be 
allowed. — Burnett  v,  Qlas,  164  Cal.  2e0,  97 
Pac.  432. 

96.  Jastlees*  eonrt  —  tm  eanac  appealed 
trom. — Appeal  does  not  He  from  order  re- 
fusiner  to  strike  out  cost-bill  of  superior 
court  on  appeal  from  Justices'  court,  al- 
though amount  thereof  exceeds  three  hun- 
dred dollars. — Henlgan  v,  Ervln,  110  Cat.  37, 
40,  42  Pac.  4&7. 

67.  The  prevailing  party  In  an  action 
tried  anew  in  the  superior  court  pn  an  ap- 
peal from  a  Justices'  court  ts  entitled  to 
recover  his  costs,  notwlthstandioK  the  Judg- 
ment rendered  on  the  appeal  Is  for  a  sum 
less  than  three  hundred  dollars.— Healey  v. 
Superior  Court,  167  Cal.  22,  138  Pac.  687. 

68.  Section  1028,  post,  dlsallowins  costs 
to  the  plaintiff  In  an  action  for  money  or 
damages  where  the  judgment  Is  for  less 
than  three  hundred  dollars,  Is  not  Intended 
to  apply  to  an  action  tried  anew  In  the 
superior  court  on  appeal  from  the  Justices' 
court. — Healey  v.  Superior  Court,  167  Cal. 
22,  138  Pac.  687. 

BO.  Loss  of  costs. — Jurisdiction  of  the 
court  where  the  amount  involved  is  the 
question  to  be  considered  must  be  deter- 
mined on  the  pleadlnga,  and  where  no 
question  Is  made  of  the  good  faith  of  the 
plaintiff  In  bringlns  the  suit  for  a  sum  ex- 
ceeding three  hundred  dollars  the  only  pen- 
alty for  recovery  of  less  than  the  Jurisdic- 
tional amount  is  the  loss  of  costs. — Pratt  v. 
Welcome,  fi  Cal.  App.  475,  477.  92  Pac.  600. 

60.  Handamn*— Will  aot  eompel  payment 
of  cMta. — Mandamus  does  not  lie  to  en- 
force obligation  of  contracts,  but  only  for 
performance  of  act  which  law  specially  en- 
Joins,  and  therefore  It  will  only  lie  to  compel 
drawing  warrant  for  amount  of  audited  de- 
mand exclusive  of  Interest  or  costs.— Barber 
V.  Hulford,  117  Cal.  366,  860.  49  Pac.  206. 

•1.  Mandaams  proeecdJasa  —  C«st«  on. — 
Sections  1022  and  1033,  post,  authorize  the 
recovery  of  costs  In  an  original  proceeding 
In  an  appellate  court  tor  a  writ  of  man- 
date; and  the  expense  of  taking  a  deposi- 
tion, if  necessarily  and  legally  incurred,  is 
within  the  contemplation  of  such  sections. 
— Kummeth  v.  Atklsson,  2S  Cal.  App.  401, 
138  Pac.  116. 

62.  But  where  depositions  in  such  a  pro- 
ceeding are  taken  on  behalf  of  the  respond- 
ent prior  to  his  appearance  and  the  presen- 
tation therein  of  any  Issue  of  law  or  of  fact, 
the  expense  of  taking  them  is  not  properly 
chargeable  against  the  petitioner  on  the  de- 
nial of  the  writ,  under  section  2021,  post, 
providing  that  the  testimony  of  a  witness 
may  be  taken  by  deposition  "in  a  special 
proceeding  after  a  question  of  fact  has 
arisen  therein," — -Kummeth  v.  Atklsson,  23 
Cal.  App.  401,  138  Pac  116. 


63.  '    Married  vromaB— Liable  for  coata  in 

action  by  her  alone  concerning  her  separate 
property. — ^Leonard  v.  Townsend,  26  Cal.  436. 
445. 

64.  ModUeatloM  of  JadgmcHi  as  to  costs. 

— Final  Judgment  can  not  be  modified  ao  as 
to  make  allowance  to  plaintiff  for  costs  and 
counsel  fees  in  action  prosecuted  by  him  as 
stockholder  on  behalf  of  corporation  where 
such  Judgment  provides  that  It  be  paid  to 
corporation.  If  plaintiff  have  any  claim 
against  corporation  for  money  advanced 
for  costs  and  counsel  fees  he  must  prosecute 
It  by  ordinary  civil  action  against  corpora- 
tion.— ^Wlckersham  v.  Crittenden,  108  Cal. 
682,  684,  ST  Pac.  613. 

65.  Hotloa  to  re-tax. — ^An  afHdavit  is  not 
essential  In  support  of  a  motion  to  relax 
costs. — Lomlta,  eto.  Co.  Robinson,  154  Cal. 
63.  97  Pac.  10. 

As  to  time  of  Motion  to  tax  costs,  see  par. 
79,  this  note. 

68.  New  qaeatlotia  aot  consUerML — Ques- 
tions regarding  costs  not  made  In  trial 
court  and  embraced  in  grounds  of  appeal, 
as  set  out  In  transcript,  will  not  be  noticed 
by  appellate  court. — Stoddard  T.  Treadwell, 
29  Cal.  281,  282. 

67.  Appellate  court  will  not  consider  ob- 
jection to  items  of  costs  there  made  for  first 
time.  Party  complaining  must  flrst  move 
in  trial  court,  and  thus  obtain  distinctly 
Judgment  of  that  court  upon  disputed  Items, 
before  resort  can  be  had  to  higher  tribunal  • 
— Guy  V.  Franklin.  6  Cal.  416.  417. 

68.  Order  striking  ont  cost-blU  is  ap-' 
pealable  and  can  be  reviewed  without  ap- 
peal from  Judgment. — Yorba  v.  Dobner.  90 
Cal.  337,  338,  27  Pac.  185. 

68.  Probate  proceedlac* — As  to  costs  to. 
■ — This  and  following  sections  providing  for 
costs  generally  do  not  apply  to  proceedings 
in  probate,  for  reason  that  section  1720, 
post,  is  provision  relating  to  such  proceed-  • 
Ings  passed  in  1880  long  after  adoption  of 
general  provisions  in  these  sections,  and 
by  later  statute  must  prevail  in  proceedings 
to  which  it  relates. — Estate  of  Olinstead,  120 
Cal.  447,  452.  62  Pac.  804. 

As  to  ailinraaee  of  costs  fm  probate  pr»- 
ecedlngo,  see,  post,  ||  1718,  1720  and  notes. 

70.  Same-  Geaeral  ntlc  requires  costs  to 
be  Imposed  upon  the  executor  or  administra- 
tor in  his  personal  capacity,  and  not  upon 
the  estate,  nor  upon  him  in  his  representa- 
tive character.  He  may  then  seek  an  allow- 
ance from  the  estate.  In  a  proper  case;  and. 
If.  the  litigation  has  been  unjust  or  ill  ad- 
vised, he  should,  in  order  to  prevent  the 
dissipation  of  estates  in  the  bands  of  care- 
less executors  or  administrators,  be  com- 
pelled to  bear  the  cost  individually. — Meyer 
V.  O'Rourke,  150  Cal.  179,  88  Pac.  706. 

71,  Referee — Allowance  la  trial,  etc.,  by. 
— Costa  allowed  by  referee  against  gar- 
nishee, but  not  allowed  in  order  of  court 
confirming  report,  can  not  be  collected  in 
action  on  Judgment. — Bronzan  T.  Droba%  91 
CaL  647,  662,  29  Pac.  264. 
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72,  RetcntiOB  of  appeal  to  determine 
coatM, — The  court  will  not  retain  the  appeal 
and  decide  alleged  errors  merely  for  the 
purpose  of  determlnlns  who  Is  to  pay,  and 
who  is  entitled  to  receive,  the  costs  on  ap- 
peal, which  are  alone  in  issue.  But  as  it 
appears  from  the  record  that  the  trial  court 
abused  Its  discretion  In  making  the  order 
from  which  the  appeal  Is  taken,  the  costs 
on  appeal  should  be  shared  equally  between 
the  parties  and  not  all  placed  on  the  ap- 
pellant.— Wilson  V.  Chesley,  23  CaL  App.  630, 
138  Pac.  968. 

78,  RiKht  to  statutory  costs — Discretion 
of  court. — The  right  to  recover  costs  is 
purely  statutory,  and  no  costs  can  be  re- 
covered, by  either  party,  in  the  absence  of 
a  statute;  and.  assuming  the  constitutional 
right  of  the  legislature  to  enact  such  legis- 
lation, the  question  whether  the  matter  of 
awarding  costs  In  a  given  case  rests  in  the 
discretion  of  the  court  must  depend  upon 
whether  the  legislature  has  committed  the 
discretion  to  the  court,  or  not. — Duley  v. 
Peacock,  17  Cal.  App.  420,  119  Pac.  1086. 

As  to  discretion  of  eonrt  In  allowinc  of 

costs,  see  pars.  16  and  16,  this  note. 

As  to  statutory  warrant  for  allowing 
costs,  see  par.  74,  this  note. 

74,  Right  to  recover  costs  is  purely  stat- 
utory and  in  the  absence  of  a  statute  no 
costs  can  be  recovered  by  either  party. — 
Williams  V.  Atchison,  T.  &  S.  F.  R.  Co,,  166 
Cal.  140,  141,  103  Pac.  886. 

75.  Statutory  wnnaat  for  the  allowance 
of  costs  necessary  In  any  case. — ^Murphy  V. 
Casey,  li  Cal.  App.  7811,  783,  110  Pao.  966, 

'  S«6  pars.  73  and  74,  this  note. 

7«,   Stay   of   exceuttoa — Undertaking* — 

Order  denying  motion  to  strike  out  cost-bill 
is  not  order  for  payment  of  money  so  as  to 
require  undertaking  under  section  942,  ante. 
In  order  to  stay  execution  on  appeal,  and 
where  upon  appeal  from  such  order  under- 
taking as  provided  In  section  942,  ante,  con- 
taining stipulation  that  Judgment  must  be 
entered  against  sureties  on  motion  is  one 
given  without  consideration  and  not  bind- 
ing upon  sureties. — Reay  v.  Butler,  118  Cal, 
113,  114,  60  Pac.  376. 

77.  Striking  oat  coats. — Appeal  lies  from 
order  made  after  entry  of  Judgment  re- 
ducing such  Jud^ent  by  striking  out  costs 
allowed  defendant.  —  Ellcdge  v.  Superior 
Court,  131  Cal.  27B,  C8  Pao.  860. 

As  to  In  wkat  cases  appenls  may  be  takciN 

see,  ante,  |  988  and  noto. 

78.  Time  of  flllnv  coat-blll.— The  declBlos 
referred  to  in  aection  1033,  post,  means  a 
Judgment  entered  upon  a  motion;  hence 
where  a  motion  for  a  nonsuit  was  entered 
on  January  9,  Judgment  thereon  entered  on 
the  12th,  and  the  cost-Mil  filed  on  the  l&th, 
this  was  within  the  time  allowed  by  law.— 
In  re  Purcell's  BsUte.  184  Cal.  300,  128  Pac. 
932,  988. 

As  to  vUcfct  to  written  notica  nf  MOmm 
4<ost-blllf  see  par.  37,  this  note. 
C.  C,  P.— 148  a 


79,  Time  of  notlee  of  motion  to  tax  costs 

may  be  shortened  by  the  court  under  the 
provisions  of  section  1006,  ante. — Furtinati 
V.  Buttertleld,  14  Cal.  App.  26,  110  Pac.  963. 

As  to  motloa  to  retaz  coats*  see  par,  66, 

this  note. 

80.  Transcript  —  Apportionment  of  costs 
of,  on  reversal. — Unnecessary  costs  of  tran- 
script will  not  be  charged  against  respond- 
ent on  reversal,  but  will  be  apportioned, 
and  in  the  present  case  respondent  will  be 
charged  with  one-third  the  cost.— Estate  of 
Pease,  149  Cal,  173,  85  Pac.  149. 

Si.  Sani»~Of  rep(Wt«r^•  noten— Order  nec- 
essary.—Where  an  item  was  charged  as  cash 
paid  to  the  offlctal  reporter  of  the  superior 
court  for  transcript  of  evidence,  but  It  does 
not  appear  that  any  application  was  made 
to,  or  order  secured  from,  the  superior  jud^e 
directing  the  reporter  to  transcribe  his  offi- 
cial notes,  which  order  should  be  made 
agreeable  to  the  provision  of  section  274, 
ante,  the  party  paying  such  charges  can 
not  recover  them  as  costs. — Blair  v.  Brown- 
stone  Oil  *  R.  Co.,  80  Cal.  App.  816,  128  Pac. 
1022,  1023. 

11.  ATTORNET'S  FEES. 

As  to  allowance  of  attomer*a  fees  ont  sf 
fund  in  action  by  eredltom  wko  aae  In  be- 
half of  thenwelTca  and  otkers.  see  note  64 

L.  R.  A.  817, 

As  to  attorneys  and  counselors  at  law  In 
areneral,  see,  ante,  H  276  et.  seq.  and  notes. 

Aa  tm  attomey'a  fee*  aa  dnnuwea  In  action 
for  eonveralon   of  peraoanl  property,  see 

Kerr's  Cyc  Civ.  Code.  2d  ed.,  |  3386  and  note. 

Aa  to  attorney's  fees  In  caaea  nf  mm~ 
Aa^en^  Uena,  see.  post,  1 1196  and  note. 

Aa  to  attorney^  (eca  on  fwecloavm  of 
mortvasca,  see,   ante,   H  726  eL   seq.  and 

note. 

As  to  costs,  eonnsel  fcea,  cte«  In  matter  of 
divorce,  see  Kerr's  Cyo.  CIt.  Code.  2d  ed.. 
S  137  and  note. 

As  to  recovery  or  counsel  fees  In  notions 

of  claim  and  delivery  for  personal  property, 

see,  ante,  i  509  and  note. 

82.    Action    to    recover.  —  Attorney  may 

have  action  to  recover  amount  agreed  on  or 
value  of  his  services  in  cases  where  he  is 
employed  by  person  capable  of  making  con- 
tract which  shall  bind  him  or  those  whom 
he  may  represent.  The  fact  of  existence  of 
contract  and  amount  agreed  upon  or  vbiue 
may  bo  submitted  to  Jury. — Cole  v.  Superior 
Court,  68  Cal.  88,  88.  49  Am.  Rep.  78. 

Sa.  Agreement  to  pay— WDl  mmt  snpport 
Jndgmcnt. — Giving  note  to  attorney  for  ser- 
vices  will  not  support  finding  for  money  ex- 
pended by  plaintiff  in  pursuit  of  property, 
nor  will  agreement  to  pay  attorney, — Hays 
V.  Windsor.  130  Cal.  280,  236,  82  Pac.  395. 

84,  Allowance  statntory. — Except  where 
expressly  allowed  by  statute,  counsel  fees 
are  not  as  general  rule  recoverable  by  suc- 
cessful party  in  action,  either  at  law  or  in 
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equity.— Miller  T.  Kehoe,  107  Cal.  S40.  348, 
iO  Pac.  485. 

Am  to  atatntorr  allowSBCe  of  attorMj^ 
ttHM,  Bee  pars.  117-120,  this  note. 

8S.  Same — Wbat  atatotc  roverna.— RIffht 
to  recover  costs  la  purely  statutory,  and 
their  recoyery  Is  governed  by  statute  In 
force  at  time  riffht  to  have  them  taxed  oc- 
curs.—Beerble  T.  Bevble,  128  Cal.  154.  156. 
49  L.  R.  A.  141,  SO  Pac.  6S7. 

88.  Boaa  fldea  of. — The  power  to  name 
the  compensation  In  such  case  Is  not  plen- 
ary, and  the  matter  of  good  or  bad  faith 
Is  involved.  In  other  words,  the  defendant 
was  not  empowered  under  the  contract  ar- 
bitrarily to  name  a  fee  without  any  refer- 
ence to  the  bona  fldes. — Foster  v.  Young,  172 
Cal.  317,  156  Pac.  476. 

87.  Coafeal  of  will — Aa  to  seBerally.r^ 

Conceding  that  counsel  fees  allowed  exec- 
utor In  probating  of  will  may  be  regarded  aa 
"costs,"  within  meaning  of  above  section, 
they  could  not  be  allowed  except  as  lncl> 
dent  to  such  Judgment,  or  order  of  court. 
Probate  judge  Is  clothed  with  discretion  to 
order  costs  paid  "by  any  parties  to  proceed- 
ing, or  out  of  assets  of  estate,  as  Justice 
may  require."  This  discretion  can  not  be 
exercised  until  there  is  something  upon 
which  it  may  be  based,  and  therefore  In 
matter  of  contest  of  will,  *  court  has  no 
power  to  appropriate  funds  of  estate  to 
aid  either  proponent  or  contestant. — Henry 
V.  Superior  Court,  98  Cal.  S69,  671.  678,  29 
Pac.  280. 

88.  Sanse— Attoraey'a  feea  are  no  »art  of 
"eoata'*  that  may  be  allowed  or  taxed  against 
party  on  contest  of  will, — Estate  of  Olm- 
stead,  120  Cal.  447,  452.  52  Pac.  804. 

As  to  connael  fees  la  probate  BUitten»  see, 
post,  i  1718  and  note. 

89.  Until  will  Is  admitted  to  probate  or 
probate  thereof  denied,  court  has  no  power 
to  aid  either  proponent  or  contestant  by 
award  of  attorney's  fees  out  of  funds  of 
estate. — Estate  of  Olmstead.  120  Cal.  447. 
462,  52  Pac.  804.  See  BsUte  of  Marrey,  66 
Cal.  287,  3  Pac  896;  Estate  of  Parsons,  6S 
Cal.  240,  3  Pac.  817;  BsUte  of  Jessup,  80 
Cal.  626,  22  Pac.  260;  Henry  v.  Superior 
Court.  93  Cal.  669,  29  Pac.  280. 

90.  Contract  for  attorney's  fees  — Valid 
and  enforceable. — A  contract  for  attorney's 
fees  Is  a  valid  and  enforceable  contract. — 
Fell  V.  Frierson,  171  Cal.  351,  153  Pac.  229. 

91.  In  an  action  for  the  foreclosure  of  a 
chattel  mortgage  given  to  secure  the  pay- 
ment of  two  promissory  notes  which  pro- 
vided for  attorney  fees  In  the  event  that 
suit  be  commenced  to  enforce  their  payment, 
It  is  error  to  refuse  to  allow  the  plaintiff 
his  costs  and  attorney  fees,  on  the  ground 
that  the  defendant  had  made  a  tender  of 
the  amount  which  he  claimed  was  duo, 
where  the  findings  show  that  the  tender 
was  not  only  Insulllclent  in  amount,  but 
that  it  was  made  after  action  brought  and 
rejected  on  the  ground  of  such  Insufflclency. 
—Fell  V.  Frierson,  171  Cal.  851,  153  Pac  229. 


ftZ.  Costa— Connael  feea  are  not,  or  dis- 
bursements. In  action  allowed  by  statute  to 
prevailing  party;  even  when  provided  by 
terms  of  contract,  and  law  Is  not  that  such 
charge  Is  deemed  part  of  costs  or  recover- 
able as  such,  but  Is  In  nature  of  special 
damage  expressly  authorized  by  contract  to 
be  recovered  In  addition  to  general  dam- 
ages, and  must  be  expressly  averred  with 
right  In  defendant  to  defend  specially 
against  its  allowance. — Brooks  v.  Forlngton, 
117  Cat.  219,  221,  48  Pac.  1073. 

8S.  Same— In  forcelosnre. — Stipulation  of 
mortgage  providing  for  recovery  of  attor- 
ney's fees  on  foreclosure  does  not  consti- 
tute such  attorney's  fee  part  of  costs  In 
action. — Brooks  T.  Forlngton,  117  Cal.  219, 
222,  48  Pac  1078. 

As  to  attorney's  fees  fareclosne  of 
mechanics*  lien,  see,  post,  {  1196  and  note. 

As  tm  coansel  fees  In  forcelosnre  of  mort- 
■age,  see  par.  108,  thia  note;  also,  post, 
1  1600  and  note. 

94.  Dctermlnntlon  of  amonnt— ^s  to  gen- 
•rally. — Court  without  hearing  any  testi- 
mony may  determine  what  amount  will  be 
reasonable  as  counsel  fees  In  cases  where 
such  are  recoverable. — ^HcNamara  v.  Oak- 
land B.  A  L.  Assoc.,  181  Cal.  886,  347.  68  Pac, 
•70. 

96.  Amount  of  attorney's  fee  where  It  Is 
proper  to  allow  such  must  be  determined  by 
court  and  no  evidence  of  value  of  services 
rendered  Is  necessary. — Woodward  v.  Brown, 
119  Cal.  288,  809,  88  Am.  St.  Rep.  108,  61 
Pac  2,  542. 

M,    Same  —  Appeal,  conflicting  evidence. 

— Value  of  attorney's  fees,  where  allowed, 
found  upon  conflicting  evidence  will  not  be 
reviewed  on  appeal. — Estate  of  Levlnson, 
108  Cal.  460,  468.  41  Pac.  488.  42  Pac.  479. 

ST.  Same— In  partition,  llxlng  amount  of 
attorney's  and  referee's  fees  rests  In  discre- 
tion of  court,  and  order  will  not  be  disturbed 
on  appeal  unless  clear  abuse  of  discretion 
be  shown. — Treadwell  v.  Treadwell,  134  Cal. 
168,  66  Pac.  197. 

As  to  attorney's  fees  In  action  of  partittoB* 

see,  ante,  IE  796.  798,  801  and  notes. 

•8.    DIasolntlon  of  partnership. — In  some 

equity  cases  coansel  fees  may  be  allowed  In 
discretion  by  court.  But  In  action  to  have 
certain  property  declared  partnership  assets 
and  sold,  where  judgments  are  contested, 
prevailing  party  is  no  more  entitled  to  re- 
cover counsel  fees  than  would  be  successive 
party  In  ordinary  action,  and  In  refusing 
tto  allow  such  court  does  not  abuse  discre- 
tion.— Salmlna  v.  Jurl,  96  Cal.  418,  420,  81 
Pac.  366. 

S9.  Equity  cnscB. — Courts  of  equity  will 
in  proper  cases,  and  where  Justice  requires 
It,  allow  attorney's  tees  as  part  of  relief 
granted. — Estate  of  Olmstead,  120  Cal.  447, 
453.  52  Pac.  804.  Sc«  Alemany  v.  Wensinger. 
40  Cal.  288;  Wlckersham  v.  Crittenden,  108 
Cal.  582,  584.  87  Pac.  618;  Miller  v.  Kehoe, 
107  Cal.  840,  40  Pac  486. 
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100.  ExccptloBi^— Genera]  rnic  1b  counsel 
fees  are  not  recoverable  as  costs  hy  success- 
ful party  In  action,  either  at  law  or  In 
equity.  In  equity,  ordinary  coats  are  awarded 
or  withheld  at  discretion  of  court,  and  there 
are  cases  In  which  court  of  equity  will 
award  counsel  fees  as  part  of  relief  granted, 
and  without  which  relief  would  be  nuga- 
tory, as  In  case  of  series  of  acts  to  be  per- 
formed at  short  Intervals  through  long 
period  of  time,  if  party  charged  with  obli- 
gation should  contumaciously  refuse  to  per- 
form, necessitating  successive  actions  to 
compel  performance,  thereby  imposing  on 
opposite  party  burden  and  costs  of  8uc.h  ac- 
tion, employing  counsel,  etc.,  court  of 
equity  would  award  counsel  fees  as  part 
of  relief,  not  only  with  view  to  contumacy 
of  party  in  default,  but  for  reason  that 
otherwise  relief  granted  would  be  wholly 
Ineffectual. — 'Williams  v.  MacDougall,  89 
Cal.  80,  86. 

101.  Penclttg-bond  •—  Attorney's    fees  Im 
actios  oa. — As  to  generally,  see,  post.  S 
and  note. 

103.  Por«closnre— Coatraet  mast  provide 
for. — Where  there  Is  no  agreement  to  pay 
counsel  fees  or  that  property  upon  which 
lien  is  sought  to  be  foreclosed  shall  be  se- 
curity therefor,  court  can  not  allow  counsel 
fees  as  part  of  Its  Judgment. — Commercial 
Sav.  Bank  of  San  Jose  t.  Hornberger,  140 
Cal.  IS,  22,  73  Pac.  026. 

As  to  attorney  fees  la  foreelosnre  proceed- 

lags,  see,  post,  S  1600  and  note. 

108.    Gnardlaa  ad  lltea»— Is  oflieer  of  court 

and  can  not  make  binding  contract  with 
attorney  to  pay  him  certain  percentage  of 
amount  recovered.  In  such  cases  both  guard- 
ian ad  litem  and  attorney,  being  officers  of 

court,  court  In  which  action  Is  pending 
should  fix  fees  of  attorney  (Sharpstein,  J., 
dis.  op.). — Cole  V.  Superior  Court,  63  Cal.  86, 
89.  80.  49  Am.  Rep.  78. 

An  to  appolatsseat  of  gaardlan  ad  litem, 
see.  ante,  1  878  and  note. 

104.  lasolveney— Contest  of  owacmblp.^ — 

Counsel  fees  can  not  be  allowed  defeated 
party  In  action  by  assignee  of  Insolvent 
to  recover  property  upon  theory  that  de- 
fendant held  such  ^property  In  trust,  where 
defendant  contested  action  In  good  faith  for 
purpose  of  having  ownership  of  property 
Judicially  determined. — Sanger  v.  Ryan.  128 
Cal.  62,  65,  64  Pac.  622. 

lOB.  Llea  ut  attorney  on  JndgaMnt  re- 
covered does  not  exist  in  this  state. — Bx 
parte  Kyle,  1  Cal.  331,  332;  Mansfleld  V.  Dor- 
land,  2  Cal.  607,  609;  Russell  v.  Conway,  11 
Cal.  98,  103. 

108.  In  this  state,  attorney  has  no  Hen 
for  costs  in  action  and  he  can  not  disturb 
satisfaction  of  judgment  entered  by  his 
client. — Hogan  v.  Black.  68  Cal.  41,  42,  4 
Pac.  943. 

107.  Attorney  has  by  law  no  Hen  for  his 
services  upon  Judgment  recovered  in  favor 
of  his  client,  but.  must  recover  therefor  In 


ordinary  mode  by  action. — Oage  v.  Atwater, 
136  Cal.  170,  173,  68  Pac.  681. 

108,  Bfalntenanee  —  Offenso  created  by 
atatute  In  England,  Is  net  known  to  or  rec- 
ognized by  law  of  this  state. — Mathewson 
V.  Fitch,  22  Cal.  86,  94. 

100.  Hecbaalcs*  Ilea— Attorney's  fees  and 
eoats.^ — As  to  generally,  see,  post,  I  llOS  and 
note. 

110.  Hodlfleatlon  of  flaal  Jodgment  so  as 

to  make  allowance  of  counsel  fees  in  action 
prosecuted  by  stockholder  on  behalf  of  cor- 
poration payable  to  plaintiff  where  Judg- 
ment provides  such  be  paid  to  corporation. 
— Wlckersham  v.  Crittenden,  108  Cal.  682. 
584,  37  Pac.  618. 

111.  Pleadlns— Connsel  fees  when  pro- 
vided to  be  allowed  by  contracts  sued  on, 
must  be  alleged  and  prayed  for  In  case,  or 
they  can  not  be  recovered,  being  In  no  sense 
costs  or  disbunements  of  action,  as  con- 
templated by  this  section, — Brooks  v.  For- 
ington,  117  Cal.  219,  221.  48  Pac.  1073. 

112.  Promissory  notes  •»  Fwcclosnre  of 
pledge. — In  case  of  note  providing  for  attor- 
ney's fees  in  action  thereon,  to  secure  which 
certain  property  was  pledged,  plaintiff  Is  en- 
titled to  recover  such  attorney's  fees  In  ac- 
tion on  notes,  and  In  subsequent  action  to 
foreclose  pledge  Is  entitled  to  amount  so 
allowed,  as  against  assignee  of  pledgeor: 
but  Is  not  entitled  to  counsel  fees  In  second 
action,  they  not  being  provided  for  by  con- 
tract of  parties. — Commercial  Sav,  Bank  of 
San  Jose  v.  Hornberger,  140  CaL  18,  21,  73 
Pac  625. 

lis.  Retaining  fcci — ^Attorney  Is  always 
entitled  to  his  retaining  fees  In  advance, 
unless  he  stipulates  to  contrary.  In  action 
against  attorney  for  negligence.  It  la  suf- 
ficient to  aver  that  he  was  retained,  but  If 
It  be  averred  that  he  was  retained.  In  con- 
sideration of  certain  sum,  it  must  also  be 
averred  that  he  was  paid  same. — CavUlaud 
V.  Yale,  3  Cal.  108.  110,  58  Am.  Dec.  388. 

114.  Rlcht  to  attorney's  fee — Based  upon 
contract — Not  taxable  as  costs. — The  right 
to  an  allowance  of  costs  is  purely  statutory, 
and  while  in  certain  specified  cases  attor- 
ney's fees  may  by  statutes  be  made  allow- 
able as  costs  In  a  case  not  coming  within 
the  strict  purview  of  such  a  statute,  the 
right  to  attorney's  fees  Is  based  upon  con- 
tract and  not  upon  statute  and  a  recovery. 
If  one  can  be  had,  must  be  upon  that  con- 
tract, and  such  fees  can  not  be  taxed  as 
costs  under  the  provisions  of  the  above  sec- 
tion.— City  Investment  Co.  v.  Pringle.  —  Cal. 
App.  — ,  198  Pac.  S04;  see  Brooks  v.  Foring- 
ton,  117  Cal.  219.  48  Pac.  1073. 

115.  Attornejr'a  fees  provided  for  In  a 
contract  are  in  the  nature  of  special  dam- 
ages and  must  be  specially  pleaded  In  the 

complaint  In  order  to  admit  of  their  re- 
covery.— City  Investment  Co.  v,  Pringle.  — 
Cal.  App.  — ,  193  Pac.  504.  following  the 
doctrine  in  Prescott  T.  Orady,  91  Cal.  618. 
37  Pac.  755. 
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116.  Thna  In  a  cue  in  which  an  action 
wu  brought  to  foreclose  a  tnorterage  which 
provided  that  In  the  event  of  forecloaure 
the  mortvasee  misht  retain  from  the  sale 
costs  of  suit,  "Including;  counsel  fees"  but 
the  prayw  of  the  complaint  simply  asked 
for  the  principal  and  the  Interest  "and  Cor 
costs  of  suit,"  but  did  not  In  terms  ask 
an  award  of  counsel  fees;  the  trial  court 
having  made  plaintiff  an  allowance  for 
counsel  fees  on  appeal  it  was  held  that 
counsel  fees  were  not  costs  or  disburse- 
ments In  the  action  allowed  under  the  pro- 
visions of  the  above  statute;  that,  although 
they  were  provided  for  in  the  terms  of  the 
contract,  they  were  not'to  be  deemed  as  a 
part  of  the  costs,  or  recoverable  as  such, 
but  In  the  nature  of  a  special  damage  ex- 
pressly authorized  by  the  contract  requir- 
ing to  be  expressly  averred  and  explicitly 
demanded. — Brooke  v.  Forlngton,  117  Cal. 
219.  48  Pac.  107S. 

117.  Statute  mast  aafborlae  allowaace. — ' 

Counsel  fees  can  not  be  awarded  as  part 
of  Judgment  unless  expressly  authorized  by 
law. — Bates  v.  County  of  Santa  Barbara,  90 
Cal.  543,  548.  27  Pac.  <38. 

lis.  Counsel  fees  are  not  recoverable  by 
successful  party  In  action  at  law  or  In 
equity,  except  where  expressly  allowed  by 
sUtute^Bstate  of  Olmstead,  1X0  Cal.  447, 
458.  52  Pao.  804.  See  Miller  v.  Kehoe,  107 
Cal.  840,  40  Pac.  486;  Bates  T.  BanU  Barbara 
County.  90  Cal.  548,  27  Pac  488. 

119.  But  may  be  allowed  In  equity  In  ac- 
tion for  preaervation  of  fund,  all  parties 
having  eonuuon  Interest. — Hays  v.  Windsor, 
130  Cal.  280,  286,  88  Pao.  896. 

120.  Counsel  fees  can  not  be  allowed  re- 
ceiver and  Huccessful  party  in  action,  either 
at  law  or  in  equity,  except  In  instances 
enumerated  In  and  expressly  authorized  by 
statute.— Sanger  v.  Ryan,  122  Cal.  62,  64. 
54  Pac.  522. 

131.  Sabatitattoa  of  attemey— I»debt**- 
BCBs    mt   client    to    attorney    for  services 

rendered  In  action  can  not  prevent  client 
substituting  another  attorney. — Qage  V.  At- 
water,  138  Cal.  170,  172,  68  Pac.  681. 

tax  Ttwver  — la  aetloB  —  Attorney's 
fees  are  not  recoverable  either  as  damages 
or  costs  under  section  3336  Civil  Code  In 
action  of  trover. — NIcholls  v.  Hapes,  1  Cal. 
App.  349.  82  Pae.  S85. 

13S.  Tnut  tmmA—Mmr  be  charged  with 
eosta  and  counsel  fees  In  action  by  trustee 
to  obtain  decree,  authorizing  him  to  sell 
certain  property  and  reinvest  proceeds  in 
other  property  for  benefit  of  trust. — Ale- 
many  V.  Wensinger,  40  Cal.  288,  294. 

124.  Where  Interested  party  maintains 
litigation  to  preserve  common  trust  fund 
in  which  he  and  others  are  Interested  coun- 
sel fees  may  be  allowed  out  of  fund. — Trus- 
tees of  the  Internal  Imp,  Fund  v.  Oreen- 
ough,  106  U.  B.  627,  88  U  ed.  1167. 


m.   SUBJECT-MATTER  BMBRACBD  IN 
TERM  "COSXa" 

120.    As   to  generally. — In   general  use. 

the  term  "costs."  when  expressed  with  ref- 
erence to  litigation,  embraces  both  dis- 
bursements and  apeclflc  sums  allowed  by 
statutes  as  Indemnity  to  the  prevailing 
party  for  his  ozpenses.  In  a  narrower 
Sense,  the  term  "oosts"  ozeludes  disburse- 
ments. Olving.the  term  its  liberal  slsalfl- 
catlon.  It  would  embrace  only  the  taxable 
costs  and  disbursements. — Bond  v.  United 
Railroads  of  San  Francisco,  80  Cal.  App. 
184,  lis  Pac  788.  788. 

Am  to  vremlBss  paid  ancty  oraspaay  for 
bead  !■  nplcvlB.  see  par.  161.  this  note. 

US.  Acecptaaee  fey  tke  Vlalatur  at  mm 
offer  by  defendaat  to  allow  Jadgaieat  to  be 

entered  against  him  for  a  sum  less  than 
tbat  sued  for  is  tantamount  to  a  confes- 
sion by  plaintiff  that  the  sum  offered  is  as 
large  as  he  could  expect  to  obtain  Judgment 
for  were  the  issues  tried  and  litigated;  and 
that  provisions  of  section  997,  ante,  which 
provides  If  the  plaintiff  fails  to  obtain  a 
more  favorable  Judgment  than  that  In- 
volved In  an  offer  of  compromise,  he  can  not 
recover  costs,  simply  and  clearly  means 
that  even  after  the  refusal  of  the  offer  he 
should  receive  a  judgment  for  an  amount 
within  the  superior  court's  Jurisdiction,  but 
lesa  than  that  for  the  amount  ottered,  he 
would  not  be  entitled  to  costs. — Murphy  v. 
Casey,  13  Cal.  App.  781.  784,  110  Pac.  966. 

127.  AcemlBK  eo«t^— Sheria*a  fees. — Sher- 
ItTs  charge  for  keeper's  fee  and  expenses  is 
part  of  necessary  disbursements  Incurred 
in  action,  but  where  incurred  before  Judg- 
ment plaintiff  must  include  and  claim  them 
In  cost-bill,  or  they  will  be  waived.  Such 
are  not  part  of  sberlfTs  "accruing  costs" 
under  section  691,  ante,  chargeable  against 
defendant  without  being  included  In  judg- 
ment. Such  accruing  costs  being  such  fees 
and  expenses  only  as  are  Incurred  In  exe- 
cuting Judgment. — Hotchklss  T.  Smith,  108 
Cal.  286,  287,  4L  Pac.  304. 

As  to  ailownee  for  coot  of  boardlaj  Jory, 

see  par.  181,  this  note. 

138.  Agalaot  ■ortgajcce  —  Def eadaat  la 
actioa  to  qalet  title* — Where  the  defendant 
did  not  disclaim  all  Interest,  bat  expressly 
stated  that  he  had  an  interest  in  defend- 
ant's land  as  mortgagee,  and  claimed  and 
urged  that  defendant's  title  carried  with 
the  easement  contended  for  a  Judgment  for 
costs  asainst  him  was  properly  rendered. 
— Plnhelro  v.  Bettencourt.  17  Cal.  App.  120. 
118  Pac.  941. 

129.  Allowance  of  costs  — Can  not  be 
made  for  witness  who  refoiica  to  accept 
CecB  from  the  plaintiff. — Llnforth  v.  San 
Francisco  Oas  &  EI.  Co.,  9  Cal.  App.  434.  436. 
99  Pac.  716. 

As  to  witness*  fees  generally,  see  pars. 
164-167,  this  note. 
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ISO.  Same — Of  raansfl  («ca  mm  eomtm  In 
netlon  of  llbd  Is  not  ^inconstltutional  as 
denying  equal  protection  of  the  laws  by 
discriminating  between  the  parties,  nor  is 
the  statute  enforced  at  the  adoption  of  the 
constitution  oC  1879  objectional  thereto  as 
special  legislation. — Skrockl  v.  Stahl,  14  Cal. 
App.  1.  110  Fac.  9S7. 

131.    Bosrd  of  Jury — Allowance  mm  eosta 

Of  the  board  of  a  Jury  Is  without  authority. 
— Irrgang  y.  Ott.  9  Cal.  App.  440,  446,  99 
Pac.  its. 

13Z.  Briefs — PrlBtfac  of.— The  expense  of 
printing  briefs  to  be  used  In  the  appellate 
court  |8  not  an  expense  to  be  considered  as 
costs  which  the  successful  party  shall  be 
allowed  to  recover.  Generally  speaking,  by 
the  term  "coats"  Is  understood  to  be  meant 
those  feea  and  charges  which  are  required 
by  law  to  be  paid  to  the  courts  or  some  of 
their  ofllcers,  or  the  amount  of  which  Is  ex- 
pressly fixed  by  law. — Blair  v.  Brownstone 
on  A  B.  Co..  20  Cal.  App.  316,  128  Pac  1022. 

See,  also,  par.  IfiT,  this  note. 

ISS.  Same— Rnl«  at  caort* — The  supreme 

court,  by  Rule  XIII  (former  rule,  219  Pac. 
xii),  has  adopted  the  following  regulation 
affecting  the  matter  of  costs  incurred  tor 
printing  papers  to  be  used  on  appeal:  "The 
expense  of  printing  transcript  on  appeal  In 
civil  causes  and  pleadings,  afUdavits,  or 
other  papers  constituting  the  record  in 
original  proceedings  upon  which  the  case 
la  heard,  required  by  these  rules  to  be 
printed,  shall  be  allowed  as  coats,  and  taxed 
In  bills  of  costs  In  the  usual  mode."  By 
necessary  construction  it  follows  that  print- 
ing charges  not  included  within  the  speci- 
llcations  of  the  rule,  such  as  for  the  print- 
ing of  briefs,  are  not  to  be  deemed  as 
proper  costs  or  disbursements  which  the 
successful  party  Is  entitled  to  collect. — 
Blatr  V.  Brownstone  Oil  &  R.  Co.,  20  Cal. 
App.  316,  128  Pac.  1022,  1023,  following  20 
Cal.  App.  124;  Bond  v.  United  Railroads  of 
San  Francisco,  20  CaL  App.  124,  128  Pac.  786. 

134.  By  Rule  XIII  [former  rule]  of  the 
supreme  court  <160  Cal.  1),  the  costs  allow- 
able to  the  prevailing  party  on  appeal  are 
precisely  defined.  The  cost  of  printing 
briefs  iB  not  provided,  and,  by  the  Inclu- 
sion of  the  Items  named,  the  rule  excludes 
other  printing  costs;  hence  the  cost  of 
printing  briefs  can  not  be  taxed  to  the  los- 
ing party. — Bond  v.  United  Railroads  of 
San  Francisco,  80  CaL  App.  124,  128  Pac. 
786. 

135.  Charge  for  aa  extra  witneaa  who 
waa  not  called  by  the  court  nor  by  agree- 
ment of  the  parties  is  not  a  proper  item  to 
be  charged  as  costs  against  the  losing 
party. — ^Lrinforth  v.  San  Francisco  Gas  & 
m.  Co..  9  Cal.  App.  434.  436,  99  Pac.  716. 

A  a  to  feea  of  wltncaaea  geaerallyi  see 

pars.  144-161,  this  note. 

Aa  tm  wltneaa  aahiKenacd  la  good  Caltht 
bat  aa*  awara,  see  par.  169,  this  note. 


IM.  Copica  of  vavera. — Charges  for  cop- 
ies of  papers  in  absence  of  any  explanation 
to  show  that  In  any  contingency  reason- 
able to  be  apprehended  they  would  be 
needed  should  be  stricken  out — Senior  v. 
Anderson,  130  Cal.  290,  300,  62  Pac.  663. 

137.  Deposltlona  —  Bxpenditare  (or  can 
not  be  allowed  as  damages  as  In  action  of 
trover,  but  may  be  included  in  memorandum 
of  costs. — Nicholls  T,  Mapes,  1  Cal.  App,  349, 
82  Pac.  266. 

138.  It  Is  improper  to  allow  coats  charged 
for  taking  deposKlons,  where  the  deposi- 
tions are  not  ottered  nor  considered  in  evi- 
dence on  the  hearing  of  the  motion  to  tax 
costs,  and  the  only  showing  made  In  opposi- 
tion to  the  affidavit  of  the  party  attacking 
such  items  on  the  ground  of  irrelevancy 
and  immateriality  is  an  unverified  state- 
ment concerning  the  particulars  of  the  cost 
charged. — Whitaker  v,  Moran,  23  Cal.  App. 
768,  139  Pac.  901. 

1S».    Bxperta  —  Wltneaa  feea^WUnesses 

called  aa  experts  can  only  be  allowed  statu- 
tory witnesses'  fees  and  mileage  and  are 
not  entitled  to  be  paid  fees  as  experts,  nor 
for  expenses  of  making  maps,  surveys,  etc., 
not  ordered  by  court,  and  such  can  not  be 
taxed  as  costs  against  losing  party. — Bath- 
gate T.  Irvine,  126  Cal.  136,  149.  77  Am.  St. 
Rep.  158,  fig  Pac  442. 

Aa  to  ao  aUowaaee  allowed  tmr  wltmaaea 
wbo  rcfaae  ta  aecept  fcca  (raat  varty.  see 
par.  129.  this  note. 

Aa  ta  wltacaa  feea,  see  pars.  144-161,  this 
note.  ' 

140.  Witness  fees  are  fixed  by  statute  at 
two  dollars  per  day  and  allowance  of 
further  sum  for  witness  who  testified  as 
expert  Is  erroneous  in  absence  of  any  show- 
ing of  special  circumstances,  etc. — Estate 
of  Levlnson,  108  Cal.  450.  457,  41  Pac,  483, 
42  Pac.  479. 

141.  Foreeloaarc  of  mortgage  —  Attor. 
■•T'e  feea  not  coats. — Where  mortgage  pro- 
vides for  attorney's  fees,  but  does  not  pur- 
port to  secure  same,  allowance  thereof  as 
costs  In  action  of  foreclosure  Is  not  author- 
ised.— Irvine  v.  Perry,  119  Cat  SS2,  867,  61 
Pac.  644.  9i». 

14a.  Former  MlatHal— Coat  of  raeaver- 
able.^ — Provision  that  prevailing  party 
should  recover  hts  costs  to  be  taxed  author- 
izes recovery  of  all  costs  in  action.  Includ- 
ing those  of  prior  mistrial,  as  well  as  those 
of  last  trial. — Shreve  v.  Cheesman,  16 
C.  C.  A.  413.  69  Fed.  785. 

143.  Upon  second  trial,  prevailing  party 
is  entitled  to  recover  costs  of  first  trial, 
although  cause  oC  action  upon  which  re- 
covery was  had  In  such  first  trial  may  have 
been  withdrawn  upon  appeal. — Pox  v.  Hale 
&  Norcross  S.  M.  Co.,  122  Cal.  219,  223,  54 
Pac.  731. 

144.  Same— Coata  af  Srat  trial  where 
judgment  therein  has  been  reversed,  may 

be  recovered  as  costs  on  second  trial.  

Visiter  v.  Webster,  It  CaU  88,  60. 
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145.  Coats  In  first  trial  in  action  (or 
money  or  damages  where  Judgment  Is  re- 
versed on  appeal,  and  new  trial  granted, 
may  be  taxed  as  costs  in  second  trial. — 
Stoddard  v.  Treadwell,  29  Cal.  281,  282. 

146.  Some  —  Costs    of    former  lulnlrlnl 

may  be  taxed  against  party  ultimately  de- 
feated.— Senior  v.  Anderson,  130  Cal.  290. 
299,  62  Pac.  663. 

147.  InsaniBce  paid  by  kberlff  on  prop- 
erty attached  by  him  tg  not  proper  item  of 
costs.— Gallnda  v.  Roach,  130  Cal.  889,  391, 
62  Pac.  697. 

148.  Irrelevant    matter    In  trnnaorlpt. — 

Appellant  inserting  Irrelevant  matter  in 
transcript  will  be  taxed  with  the  coat 
thereof  on  reversal  of  Judgment. — SIchel  v. 
Carrillo,  42  Cal.  493,  607. 

As  to  appolntDuent  of  costs  of  prIntlDV 
transcript,  see  pars.  80,  SI,  this  note. 

Aa  to  prlntlas  of  tmnaerlpt.  see  para.  140- 
143,  thla  note. 

149.  Sane— Cost   of  prlntlns  transcript 

will  not  be  assessed  against  respondent  for 
Inserting  greater  part  of  evidence  where 
such  Insertion  Is  to  show  exclusion  of  tes- 
timony sought  to  be  stricken  out  would  not 
have  changed  result. — Duffy  v.  Duffy,  104 
Cal.  602,  607,  38  Pac.  443. 

150.  Upon  reversal  of  Judgment  respond- 
ents win  not  be  charged  with  cost  occa- 
sioned by  insertion  of  unnecessary  matter 
in  record  as  they  will  In  any  event  be  re- 
quired to  pay  costs  thereof. — ^Estate  of  Rob- 
inson, 106  Cal.  493,  497,  39  Pac.  862. 

151.  Jnrr  f cea  —  PayiBcnt  on  dlaaarree- 
mrnt, — Act  of  1871-73  providing  that  In  case . 
of  disagreement  party  demanding  Jury  must 
pay  jury  fees  and  until  paid  no  further 
proceedings  might  be  had  in  case  was  not 
repealed  by  enactment  of  codes. — Carpenter 
V.  Jones,  121  Cal.  362,  364,  68  Fao.  842. 

As  to  cost  of  boardlns  J"7  w>  ■  proper 
ckarse  In  cost-bill,  see  par.  131,  this  note. 

Aa  to  Jarlea  la  KcnernI,  see,  ante,  !S  190 
et  seq.  and  notes. 

IBZ.  Same — Reqnlrlns  deposit  of. — ^tjpon 
demand  for  Jury  trial  court  may  compel 
party  demanding  to  deposit  fees  of  Jury. — 
Bank  of  Lassen  Co.  v.  Sherer,  108  Cal.  613, 
616,  41  Pac.  416. 

153.  Perccntase  Act  allowing  Ave  per 
cent,  not  to  exceed  one  hundred  dollars,  on 
Judgment  recovered  in  city  and  county  of 
San  Francisco  (Stats.  1866-6,  p.  68)  was  not 
repealed  by  this  code. — Whitaker  v.  Haynes, 
49  Cal.  696,  697. 

164.  Act  allowing  certain  percentage  of 
any  Judgment  recovered  In  city  and  county 
of  San  Francisco  to  prevailing  party  In  ad- 
dition to  costs  was  unconstitutional  (Stats. 
1858  p.  332  1  7;  Stats.  1866  p.  68.S  6) ;  Corwln 
V.  Ward,  36  Cal.  196,  198,  96  Am.  Dec.  93. 

IBS.  Same— Constltntfonallty  of  aet  im- 
pnninir  ■■cendInK  acalc  nf  fees  In  probate. 
— Bloss  V.  Lewis,  109  Cal.  493,  41  Pac.  1081. 


186.  Pretnlnm  paid  snrety  company  for 
replevin  bond  procured  pendente  lite  by  a 
plaintiff  ultimately  successful  Is  not  a 
proper  Item  of  costs. — Williams  v,  Atchison, 
T.  &  S.  F.  R.  Co.,  166  Cal.  140,  141,  103  Pac. 
886. 

1B7.    Prlntlns  points  and  anthoritlca  on 

appeal  Is  not  proper  charge  against  re- 
spondent and  should  not  be  included  In  costs 
allowed. — Hlbernta  Sav.  ft  L.  Soc.  v.  Behnke, 
121  Cat.  389,  348,  68  Pac.  812. 

As  to  coat  of  printlns  ferlefs,  see  pars.  132- 
134,  this  note. 

IBS.    Reporter's  tees- -Of  former  trial, — 

Payment  of  reporter's  fees  on  former  trial 
can  not  be  required  as  condition  of  subse- 
quent trial. — Carpenter  v.  Jones,  121  Cal. 
362,  864,  68  Pac.  842. 

IBB.  Sam*  —  KqnttaMe  action,— In  equi- 
table action  court  may  In  Its  discretion  pro- 
vide that  each  party  pay  one-half  reporter's 
fee  and  each  pay  costs  of  maintaining  cer- 
tain issues. — Bathgate  v.  Irvine,  126  Cal. 
185,  148,  77  Am.  St.  Rep.  158,  58  Pac.  442. 

IflO.    TranseripttoB  of   testimony  where 

made  by  order  of  court  providing  expense 
be  borne  equally  by  both  sides,  may  be 
charged  aa  costs  by  prevailing  party. — Bell 
V.  Pleasant,  145  Cal.  410,  418,  78  Pac.  967. 

An  to  feea  of  ofDclal  rcporterst  see,  ante, 

i  274  and  note. 

As  to  pbonographlc  reporters  of  snperlor 
courts,  see,  ante,  S!  269  et  aeq.  and  notes. 

161.  Transcribing  reporter's  notes  of 
testimony  when  not  ordered  by  court,  al- 
thouRh  used  in  preparing  record  on  appeal. 
Is  not  proper  item  to  be  recovered  upon  re- 
versal of  Judgment. — Bank  of  Woodland  v. 
Hiatt,  69  CaL  580,  688. 

162.  Allowance  of  costs  on  appeal  In- 
cludes, In  addition  to  costs  and  disburse- 
ments paid  and  Incurred  up  to  entry  of 
Judgment,  only  such  costs  and  disburse- 
ments as  he  was  put  to  by  reason  of  taking 
appeal,  and  therefore  transcript  of  report- 
er's notes  of  testimony  procured  for  pur- 
pose of  preparing  statement  on  motion  for 
new  trial  can  not  be  recovered. — Bank  of 
Woodland  v.  Hiatt,  59  Cal.  580,  583. 

163.  Reporter's  feea  for  transcribing 
notes  of  testimony,  unless  transcription  be 
ordered  by  court,  can  not  be  charged  as 
costs  by  prevailing  party. — Senior  v.  An- 
derson, 130  Cal.  290,  300,  62  Pac.  563.  * 

164.  Wltneiw  fees  —  la  scneml,^ — Power 
of  Judge  to  order  payment  must  be  by  stat- 
ute uniform  throughout  state. — Turner  v. 
Siskiyou  Co.,  109  Cal.  838,  42  Pac.  484.  See 
Const.  1879  art.  XI  |  5,  I  Hennlng's  General 
Laws,  3d  ed.  p.  ixi. 

Aa  to  expert  witaciaca.  see  pars.  188,  1S9, 
this  note. 

165.  Right  of  a  witness  to  mileage  and 
other  fees  in  civil  cases  Is  purely  and  solely 
of  statutory  creation  and  a  court  Is  with- 
out the  power  to  saddle  on  the  vanquished 
party  in  such  cases  costs  which  are  not 
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strictly  authorized.— Naylor  v.  Adams.  16 
Cal.  App.  353,  114  Pac  987. 

Am  to  wltaeaaea  In  ■oneral,  see,  post, 
111878  et  aeq.  and  notes. 

AHowanee  caa  not  fee  made  for,  wkere 
wltaoMMo  refase  to  accept  fees  from  partr 
ealUas  fclm,  see  par.  129,  this  note. 

A»  to  eharsc  for  wltneui  who  waa  aot 
ealledi  see  par.  184,  this  note. 

Ab  to  wltneaaca  snkpfBaaed  la  cood  faith, 
hat  aot  awora,  aee  par.  149,  this  note. 

1116.  Where  witness  Is  In  attendance  on 
the  court  and  testifies  voluntarily  he  ta  en- 
titled to  his  per  diem  and  the  fact  that  he 
has  not  been  subpoenaed  Is  Immaterial. — 
Naylor  v.  Adams,  16  CaL  App.  S63,  114  I^c. 
997. 

167.  Witness  who  can  not  be  legally  re- 
quired to  attend,  but  who  does  In  fact  at- 
tend the  trial  In  person  does  so  voluntarily 
and  Is  not  entitled  to  mileage. — Naylor  v. 
Adams,  15  Cal.  App.  3S3,  114  Fac.  997. 

108.    Same  —  Aa    coata^    to    be  charged 

against  the  losing  party  In  civil  action  are 
recoverable  by  virtue  of  the  statute  alone. 
— Linforth  v.  San  Francisco  Oas  &  El.  Co., 
9  Cal.  App.  484,  437,  99  Pac.  716. 


16ftt  Same— Aa  to  wHaesa  not  Mwom, — ■ 

Peea  of  witness  subpoenaed  In  Rood  faith, 
but  not  sworn,  may  be  allowed  as  costs,  as 
It  may  be  testimony  of  such  wiinesa  was 
rendered  unnecessary  by  reason  of  modifica- 
tion of  pleadings  or  exclusion  by  court  of 
testimony  offered. — Randall  v.  Falkner,  41 
CaL  242,  246. 
See,  also,  par.  1S6,  this  note. 

170.  Same  — Fartlea  —  Coamtrnctlon  of 
atatnter— Statute  allowing  fees  and  mileage 
to  witnesses,  when  fairly  construed,  relates 
in  ordinary  cases  only  to  witnesses  who 
may  be  compelled  by  subpcena  to  attend 
trial,  or  give  their  deposition,  and  In  case 
of  a  party,  to  one  who  has  been  subpcenaed 
by  opposite  party.  It  may  be  that  witness 
not  party  who  is  subject  to  subpcena  may 
ordinarily  be  allowed  not  only  his  attend- 
ance hut  mileage,  although  not  actually 
subpoenaed,  but  this  can  not  ordinarily  ap- 
ply to  party  to  action  who  Is  present  and 
testifies.— Beal  V.  Stevens,  72  CaL  451,  468, 
14  Pac.  186. 

171.  Same  —  Sobpoenalng  of  wltaesa  la 
not  neccMaary  before  fees  for  his  attend- 
ance can  be  charged  as  costs. — Linforth  v. 
San  Francisco  Oas  &  £L  Co.,  9  CaL  App. 
434,  438,  99  Pac.  716. 


§1022.  WHEN  AIJ.OWED  OF  GOUBSE  TO  THE  PI.AINTIIT.  Costs  are 
allowed  of  course,  to  the  plaintiff,  upon  a  judgment  in  his  favor,  in  the 
following  cases : 

1.  In  an  action  for  the  recovery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personal  property,  where  the 
value  of  the  property  amounts  to  three  hundred  dollars  or  over;  such  value 
shall  be  determined  by  the  jury,  court,  or  referee  by  whom  the  action  is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages,  when  plaintiff  recovers 
three  hundred  dollars  or  over; 

4.  In  a  special  proceeding ; 

5.  In  an  action  which  involves  the  title  or  possession  of  real  estate,  or  the 

legality  of  any  tax,  impost;  assessment,  toll,  or  municipal  fine. 

History:    Enacted  March  11,  1872,  Bubatantlal  re-enactment  of  8  495 
Practice  Act  (adding  paragraph  5)  as  amended  1863,  SUts.  1863,  p.  276. 

13.  Same  —  Same  —  In  proceedings  under 
McEnernejr  Act. 

14.  Counter-claim — As  affecting  costs. 

15.  Same — Amount  recovered  immaterial. 
18.  Equitable  action — Costs  discretionarj. 

17.  Foreclosure  of  lien  — Amount  imma- 
terial. 

18.  Foreclosure  of  mortgage  —  Purchasor 
at  probate  sale — Liability  for  costs. 

19.  Husband  and  wife  —  Costs  in  action 
against. 

20.  Intervener,  against  —  Form  when  al- 
lowed. 

21,  22.  Jurisdictional  amount — As  to  recoveiy 
of  leBB  than  three  hundred  dollars, 
as  affecting  costs. 


COSTS— ALLOWANCE  "AS  OP 
COURSE." 

1,  2.  Action  concerning  water-rights — ^Title 
to  land  involved  —  Costa  "of 
course. " 

3.  Action  to  quiet  title — Costs — ^Defend- 

ant entitled  to,  when. 

4.  Annulling  deed — Costs  in  action  for. 

5.  Change  of  rule-~A8  to  allowance  of 

costs, 

6.  Construction  of  section — In  general. 

7.  Same — Subdivision  1. 

8,  9.  Same — Subdivision  3  —  Nomina)  dam- 
ages. 

10- 12.  Same— Subdivision  5. 
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23.  Same — Computation  of  amount  of  re- 

covery. 

24.  B&me  —  Concurrent    juriadiction  — 

Amount  recovered. 

25-  27.  Same — Jurisdiction  does  not  depend 
npon— Costs  do. 

28,  29.  Same — Neither  party  is  entitled  to  re- 
cover costs,  when. 

30.  Same — Nonprejudicial  error. 

31.  Same — Stodtholdeia'  liability  —  Costs 

in  action  for. 

32.  Limitation  of  right  atatntory. 

33.  Nuisance — Coats  in  action  to  abate. 

34.  Priority  of  water-rights — Costa  in  as* 

tion  affecting. 

35,36.  Public  officers — ^Bnle  that  prevailing 
par^  should  be  allowed  his  costs. 

37.  Same — In  mandamus. 

38.  Purchaser  from  mortgageor— Liability 

of. 

39.  Quieting  title — Judgment  for  part  of 

property. 

40.  Same — Becovery  on  cross-complaint  of 

less  than  amount  required. 

41.  Eight  of  Tray — CostB  in  action  to  quiet 

title  to. 

42.  Slander — Counsel  fees  as  costs. 
43,44.  Speeifle  performance — Costs  in  action 

for. 

45,46.  Same — Unfairness  of  plaintiff. 

47.  Substantial  recovery— Denial  of  part 
of  relief  asked— Entitled  to  eoata. 

See,  ante,  S  1021  and  note. 

1.  AellM  cvaccrafHs  water-rlshta— ntl« 
to  land  lavolved — Coata  "of  conrae.*' — In  the 

action  Involvlns  water-rights,  in  the  sum 
*  of  an  injunction,  but  In  fact  and  effect  one 
for  the  determination  of  adverse  and  con- 
flictlns  claims  to  water-rights.  It  will  there- 
for Involve  the  title  to  real  estate  and 
under  the  prorlslons  of  subdivision  6  of 
the  above  section  the  prevalllnar  party  Is 
entitled  to  his  costs  as  "of  course." — Peak 
V.  Harris,  —  Cal.  App.  — ,  192  Pac.  SIO,  fol- 
lowing tlie  doctrine  in  Hoyt  v.  Hart,  149 
Cal.  722.  730,  731.  87  Pac.  £69;  Northern  Cal. 
Power  Co.  v.  WaUer,  174  Cal.  S77,  3S8,  168 
Pac.  214. 

See  par.  34,  this  note. 

2.  In  such  a  case  the  water-rights  in- 
volved being  an  appurtenance  to  the  lands 
described  In  the  pleadings  the  action  comes 
within  the  description  of  actions  mentioned 
In  subdivision  B  of  the  above  section,  and 
where  the  plaintiff  has  asked  for  affirma- 
tive relief  In  his  answer,  and  each  of  the 
parties  to  the  action  secured  In  part  by  the 
decree  some  of  the  relief  tor  which  they 
respectively  asked,  then  and  In  that  case 
both  the  plalntier  and  the  defendant  will 
be  entitled  to  costs  as  a  matter  of  rlglit. — 
Peak  V.  Harris,  —  Cal.  App.  — ,'192  Pac.  310, 
following  the  doctrine  In  Schmidt  v.  Kloti. 
ISO  Cal.  223,  68  Pac.  470;  Hoyt  v.  Hart,  149 
Cal.  722,  87  Fac.  669;  £*.  A.  Hlhn  Co.  V.  City 


of  Santa  Crus,  24  CaL  App.  286,  141  Pac 
291. 

«.  Actio*  to  «alct  Uile— C0otB-^>efcBd- 
■Ht  cBtKled  to»  vrfcCB. — In  an  action  to  qalet 
title  to  described  real  estate  and  an  ease- 
ment In  the  adjoining  lands,  where  the  com- 
plaint, which  la  not  verified,  does  not  pre- 
sent, as  separate  and  distinct  Issues,  the 
title  to  the  property  and  the  title  to  the 
easement  In  the  adjoining  lands,  and  de- 
fendants deny  that  plaintiffs  are  the  own- 
ers of  the  land  with  the  easement,  and 
further  deny  that  they  claim  any  Interest 
In  the  land  with  the  easement,  the  only 
material  Issue  raised  Is  as  to  tbe  existence 
of  the  alleged  easement,  and  where  the 
court  finds  for  the  defendants  on  this  Issue, 
the  defendants  are  entitled  to  a  Judgment 
for  their  costs  under  the  provisions  of  the 
above  section  and  of  section  1024,  post. — 
Muzio  v.  Erickson,  41  Cal.  App.  413,  182 
Pac.  974,  following  doctrine  In  Weller  v. 
Brown,  26  Cal.  App.  216,  221,  222,  148  Pac. 
261. 

Am  to  qwlctIV  tttle  wkcrc  JodsMseBt  tm 
tor  part  of  propcrtr*  see  par.  29,  this  note. 

4.  Ab««11Ibk  Jeo*  .CiKsto  !■  actlaa  foT_ 
Action  to  annul  deed  brought  by  heirs  of 
grantor  Is  action  involving  title  to  land, 
and  In  which  prevailing  party  Is  entitled 
to  costs  as  matter  of  right. — Olbson  v.  Ham- 
mang.  145  Cal.  464,  466,  sub  nom.  Olbson  V. 
Anderson,  78  Pac.  963. 

B.  diance  of  rnle— Ae  to  allowoHec  of 
eoat*. — Costs  are  but  an  Incident  of  a  Judg- 
ment, and  the  rule  pertaining  to  their  al- 
lowance In  an  action  may  be  changed  or 
modified  by  statute  during  Its  pendency. — 
Cain  V.  French,  29  CaL  App.  726,  166  Pac. 
518. 

Co«atrvctloa  of  section — Sm  scBcral* — 

This  section  was  never  Intended  to  apply  to 
an  action  tried  anew  on  appeal  In  the  su- 
perior courL  If  such  waa  the  Intention  it 
would  have  been  easy  to  expressly  say  so. 
This  section  must  be  given  a  reasonable 
construction,  one  that  will  harmonize  with 
other  sections  of  the  code,  if  possible. — 
Uealey  v.  Superior  Court.  167  Cal.  22,  188 
Pac.  687. 

T<  Suic— SnMlvloloB  1« — ^A  Judgment  for 
costs  against  one  of  the  defendants  in  an 

action  of  ejectment  who  claims  no  Interest 
in  the  property  should  not  be  clven.— 
Sweet  V.  RIchvale  Land  Co.,  29  Cal.  App.  Ill, 
164  Pac.  608. 

8.  Same  —  Snbdlvlsloa  S  —  Nominal  tmm- 
ageH. — A  Judgment  for  nominal  damages 
will  not  carry  costs. — ^Lund  v.  Lachman.  29 
Cal.  App.  31,  164  Pac.  295. 

9.  To  carry  costs,  a  Judgment  of  the  su- 
perior court  must  amount  to  the  sum  of 
three  hundred  dollars;  such  a  Judgment  can 
not  be  considered  to  be  one  for  nominal 
damages. — Lund  t.  L*chman,  29  Cal.  App. 
81,  164  Paa  295. 

Ilk  Same— SnbdltlBlon  5. — ^Where  one  ri- 
parian proprietor  recovers  Judgment  against 
another  who  has  diverted  water  above  their 
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lands,  he  Is  entitled  to  his  costs,  since  the 
action  involves  the  title  to  real  property 
within  the  meaning  of  aubdivlslon  5  above 
section. — Miller  A  Lux  v.  Enterprise  Canai 
etc.,  Co.,  1«B  Cal.  416,  147  Pac.  667. 

11.  An  action  to  quiet  title  to  the  use  of 
waste  waters  and  to  enjoin  the  maintenance 
of  any  obstruction  interfering  with  free 
Ingress  or  egress  for  the  purpose  of  clean- 
ing and  repairing  the  canal  conducting  the 
waters,  entitles  the  plaintiff  to  costs,  even 
though  the  suit  Is  In  equity  and  Includes 
the  right  to  an  Injunction.  The  right 
claimed  In  such  an  action  Is  a  right  to  real 
property. — Imperial  Water  Co,  No.  1  v. 
Wores,  29  Cal.  App.  253,  155  Pac.  124. 

12.  The  plaintiff  In  an  action  concerning 
water-rights  la  entitled  to  Its  costs,  not- 
withstanding It  only  recovered  a  Judgment 
for  part  of  Its  demand,  as  such  an  action 
li  in  the  nature  of  a  suit  to  quiet  title  to 
real  property,  and  falls,  so  far  as  regards 
costs,  within  the  provisions  of  subdivision 
5  of  above  section. — Cuthbert  Burrell  Co.  t. 
People's  Ditch  Co.,  81  Cal.  App.  396,  160 
Pac.  846. 

13.  Same  —  Swne  — >  In  praceedlAgH  nnder 
McEnemey  Acl.^ — Costs  may  be  recoverable 
in  proceedings  under  the  McEnerney  Act 
(whether  under  this  section  or  under  g  1022 
is  not  decided)  where  there  is  a  contest. 
The  action  is  In  substance  and  effect  a  sim- 
ple action  to  quiet  title,  and  where  no  costs 
are  Included  besides  those  recoverable  by 
the  plalDtiflC  In  the  latter  action  the  court 
does  not  err  in  refusing  to  grant  a  motion 
to  retaz  costs. — Faxon  v.  All  Persona,  166 
Cal.  707,  137  Pac.  819. 

14.  Counter-claim— As  affecting  cost*. — ' 
In  action  upon  money  demand,  where  one 
defendant  flies  counter-claim  and  plaintiff 
falls  to  recover  against  him,  but  recovers 
against  co-defendant,  and  defendant  Inter- 
posing counter-claim  falls  to  recover 
thereon,  Judgment  against  him  for  costs  Is 
erroneoua  In  such  case  court  Is  allowed  no 
discretion,  question  being  settled  by  this 
section  and  section  1024,  post.  It  may  be 
that  costa  were  nearly  all  incurred  In  de- 
fending against  counter-claim,  but  even 
then  statute  does  not  authorize  court,  where 
plaintiff  falls  to  recover,  to  charge  defend- 
ant with  any  part  of  costs. — Benson  v. 
Braun,  134  Cai.  41,  42,  66  Pac.  I. 

15.  Same — Amonnt  recovered  immaterial. 
— Defendant  is  entitled  to  recover  his  coats 
in  action  for  money  or  damages  where 
Judgment  Is  In  his  favor,  and  It  does  not 
change  rule  that  Judgment  be  In  bis  favor 
on  counter-claim  for  nominal  sum. — Davis 
V.  Hurgren,  125  Cal.  48,  49,  67  Pac.  684. 

M.  B:«BltaMe  actlMi  — Costa  discretion- 
ary.— ^In  equitable  action  court  may  allow 
or  refuse  to  allow  costa  to  defendants  or 
may  apportion  costs  between  them  or  be* 
tween  them  and  plaintiff. — Beal  v.  Stevens, 
72  Cal.  461,  458,  14  Pac.  186. 

17,  Poreclosnrc  o(  lien— Amount  imma- 
terial.— Action  to  forecloaa  lien  la  action  In 


equity,  and  therefore  allowance  of  costa 
lies  in  discretion  of  court,  and  costs  are 
properly  allowed  against  necessary  parties 
to  action  who  appear  and  make  affirmative 
defenses  against  claim  of  plaintiff,  notwith- 
standing that  Judgment  Is  for  leas  than 
three  hundred  dollars.  In  actions  of  such 
character  where  claim  Is  for  less  than  three 
hundred  dollars,  superior  and  Justices' 
courts  have  concurrent  Jurisdiction,  and 
plaintiff  Is  entitled  to  costs,  whether  he 
scelfs  relief  In  one  Jurisdiction  or  other. — 
Clark  V.  Brown,  141  Cal.  93,  96.  74  Pac.  648. 

18,  Forecloanre  of  mortgage— Purchaser 
at  probate  sale— Liability  for  coat*. — In  ac- 
tion to  foreclose  mortgage  given  by  heir 
upon  his  Interest  tn  certain  lot  owned  by 
deceased  which  was  thereafter  sold  under 
order  of  probate  court,  purchaser  at  such 
probate  sale  being  made  party  la  entitled 
to  recover  his  costs,  having  taken  property 
by  such  sale  discharged  from  encumbrance. 
— Gutter  V.  Dallamore,  144  Cal.  666,  669,  79 
Pac.  88S. 

IB.  Hnsbaad  and  wife— Costs  in  action 
against. — In  action  to  set  aside  deed  to  wife 
where  husband  and  wife  as  defendants  an- 
swer alleging  such  deed  was  made  for 
valuable  consideration,  judgment  for  costa 
against  both  defendants  Is  proper. — Collins 
V.  O'Laverty,  136  Cal.  31,  32,  68  Pac.  327. 

20.  Intervener,  against— Fram  when  al- 
lowed.— In  a  suit  by  stockholders  in  be- 
half of  the  corporation,  costs  should  not 
be  awarded  against  an  intervener  which  ac- 
crued before  he  connected  himself  with  the 
litigation. — Whitten  v.  Dabney,  171  Cal.  621. 
164  Pac.  312. 

21.  Jnrlsdlctloaal  amonat — Aa  to  recov- 
ery of  leas  than  three  hnndred  dollara,  aa 
affecting  coata< — ^Where  Judgment  la  less 
than  three  hundred  dollars,  court  has  no 
authority  to  allow  costs. — Qultzow  v.  Per- 
rin,  120  Cal.  256,  269,  266,  62  Pac.  632. 

22.  Judgment  for  less  than  three  hundred 
dollars  upon  contract  for  payment  of  money 
can  not  carry  costs. — Edwards  v.  Crepin,  68 
Cal.  37,  89,  8  Pac.  616. 

2S.  Same— Compulatloa  of  amoant  of  re- 
covery as  controlling  costs  means  damages 
assessed  by  Jury  eo  nomine,  exclusive  of 
costs,  which  they  may  arbitrarily  And. — 
Shay  V.  Tuolumne  W.  Co.,  6  Cal.  286. 

24.  Some  —  Concnrrent  Jnrlsdictlon  — 
Amount  recovered  or  demanded  does  not 
control  question  of  costs  In  cases  where  su- 
perior and  Justices'  courts  have  concurrent 
jurisdiction. — Clark  v.  Brown,  1*1  Cal.  93, 
96,  74  Pac.  648. 

A«  to  recovcrT^  on  conntcr-dnlm  an  affect- 
ing coat,  see  par.  4,  this  note. 

Aa  to  amonnt  of  recovery  In  eqallable  ac- 
tions aa  affcc^tlng  costa,  see,  post,  i  1025  and 
note  pars.  9,  10. 

Aa  to  amonnt  of  recaverr  In  action  of 
libel  aa  affecting  coata,  see,  poet,  {  1025  and 
note  par.  12. 
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38.  Sam^^arUdletloK  4oe»  mot  depend 
upon — Co*t»  do. — Recovery  of  Judgment  lor 
less  than  three  hundred  doUarB  affects  only 
question  of  costs,  and  not  Jurisdiction  of 
court,  where  ad  damnum  clause  of  com- 
plaint la  for  greater  amount. — Sullivan  v. 
California  R.  Co.,  142  Cat.  201.  208,  75  Pac. 
767, 

26.  Jurisdiction  depends  upon  amount  de- 
manded In  complaint.  It  majr  be  that  true 
amount  may  sometimes  be  Increased  for 
purpose  of  bringing  case  within  Jurisdiction 
of  superior  court,  yet  inevitable  conse- 
quence of  not  being  able  to  recover  Juris- 
dictional sum,  so  as  to  carry  costs,  will 
probably  be  sufTlcient  to  prevent  such  prac- 
tice from  becoming  common,  and  saving  of 
costs  will  compensate  defendants  In  rare  In- 
stances in  which  they  may  be  first  brought 
Into  superior  Instead  ot  Justices'  courts. — 
Greenbaum  v.  Mortlnei,  86  Cal,  469,  461,  26 
Fac.  IS. 

37.  Recovery  of  less  than  three  hundred 
dollars  does  not  alTect  Question  of  Juris- 
diction of  superior  court,  but  only  that  of 
recovery  of  coats. — Greenbaum  V.  Martinez, 
86  Cal.  469,  461,  26  Pac.  12. 

as,  Sasse— Neither  varty  la  entitled  «• 
veeoTcr  costs  in  action  for  money  or  dam- 
ages, where  plaintiff  recovers  less  than 
three  hundred  dollars. — Bemmerly  v.  Smith, 
136  Cal.  S,  6,  eg  Pac.  97.  See  Anthony  v. 
Grand.  101  Cal.  236,  237,  36  Pac.  869. 

29.  Allowance  of  costs  Is  matter  of  stat- 
utory regulation.  Provision  that  "no  costs 
can  be  allowed  In  action  for  recovery  of 
money  or  damages  when  plaintiff  recovers 
less  than  three  hundred  dollars,"  evidently 
applies  to  both  parties  to  action  and  for- 
bids recovery  of  costs  by  either  of  them. — 
Anthony  v.  Grand,  101  Cal.  22S,  287,  86  Pac. 
859. 

50.  Same— Noa pre] adlelal  «rror. — Plain- 
tiff recovering  less  than  three  hundred  dol- 
lars In  action  for  money  Is  not  entitled  to 
costs  and  allowance  of  costs  in  such  case 
is  erroneous,  but  where  no  costs  are  en- 
tered in  Judgment  error  Is  harmless.^ — Bo- 
land  V.  Ashurst  OU  L.  A  Dev.  Co... 146  CaL 
406,  408,  78  Pac.  871. 

51.  Same— Stockholdera'  1lKbilltr~CMta 
In  aetloB  for. — In  action  to  recover  several 
Judgments  for  different  amounts  against 
defendants  on  account  of  stockholders'  lia- 
bility, there  is  no  authority  for  Joint  Judg- 
ment for  costs  against  all  defendants;  and 
If  plaintiff  recovers  no  Judgment,  Joint  or 
several,  for  three  hundred  dollars  or  over,, 
he  is  not  entitled  to  recover  any  costs. — 
Derby  v.  Stevens,  64  Cal,  287,  290,  SO  Pac. 
820. 

SI.   Limitation  of  right  atatntory.— The 

only  limitation  upon  right  of  prevailing 
party  to  recover  costs  incurred,  whether 
recovery  be  for  whole  or  portion  of  claim, 
or  whether  claim  be  made  up  of  one  or  sev- 
eral causes  of  action,  ts  that  he  shall  re- 
cover three  hundred  dollars  or  over.  Right 
to  recover  costs  is  purely  statutory,  and  In 


absence  of  statute  no  costs  could  be  recov- 
ered by  either  party. — Fox  v.  Hale  A  NoT- 
cross  S.  Mln.  Co.,  122  Cal.  219,  223,  64  Pac. 
731. 

35.  Nnlsance — Costs  in  action  to  abate. 

— In  action  to  abate  nuisance,  whether  It  be 
considered  suit  In  equity  or  special  pro- 
ceeding by  virtue  of  constitutional  provi- 
sions and  statute,  allowance  of  costs  lies 
in  discretion  of  court — ^McCarthy  v.  Oaaton 
Ridge  H.  A  Mtn.  Co.,  144  Cal.  64S,  647,  78 
Pac.  T. 

As  to  nctkma  to  atate  nnlaanec.  see,  ante, 
IS  7S1  et  aeq,  and  notes. 

S4.  Prlorltr  of  vmtex-vlshtB  —  Coats  In 
■etlon  nffcctlng. — In  action  to  determine 
priority  of  water-rights  amount  of  dam- 
ages recovered  Is  Immaterial  as  affecting 
costs. — Uarius  v.  Blcknell,  10  Cal.  217,  2S4: 
Esmond  v.  Chew,  17  Cal.  336,  339. 

As  to  actions  coBeenUns  watcr-rlghto 
where  title  to  land  Involved,  see  par.  1,  this 
note. 

SB.  Pabllc  omcen — Rnic  that  prevailing 
party  ahonld  be  allowed  hie  eoata  applies 
In  actions  against  public  officers. — ^United 
States  T.  Schuni,  lOS  U.  a  S78,  407,  88  I- 
ed.  167,  219. 

36,  In  action  against  public  officer,  court 
dispensing  with  undertaking  on  appeal,  etc., 
does  not  necessarily  imply  that  personal 
Judjgment  for  costs  or  damages  may  not  he 
rendered. — Lamberson  t.  Jefterds,  116  CaL 
492,  48  Pac.  486;  Power  v.  May,  12S  CaL  147, 
167.  66  Pac.  796. 

ST.  Same— In  Huindanma_In  mandamus 

against  county  treasurer,  eosts  of  proceed- 
ing may  be  recovered  from  defendant  per- 
sonally, both  by  virtue  of  this  section  and 
of  section  1096,  post. — Power  v.  May,  123 
Cal.  147,  162,  66  Pac  798.  See  United  States 
V.  Schun,  lOS  U.  a  ST8,  407,  26  I*  ed.  167, 
219. 

S8.  Pnrehaaer  from  BMrtgngcon— l,labll- 
Itr  of. — In  foreclosure  of  mortgage  pur- 
chaser from  mortgageor  who  contests  his 
liability  to  deflciency  Judgment  ftnd  is  de- 
feated in  such  defense  is  liable  for  costs. — 
Tulare  Co.  Bank  v.  Uadden,  108  Cal.  S12,  816, 
41  Pac.  1092. 

n.    ^ntcttBg  title— Jndgmcnt  for  part  of 

property, — Allowance  of  costs  does  not  de- 
pend on  form  or  nature  of  action,  but  de- 
pends upon  fact  whether  case  comes  within 
terms  of  statute  relating  to  costs,  and  there- 
fore In  action  to  quiet  title  If  plaintiff  re- 
cover as  to  any  part  of  property  involved, 
although  Judgment  be  in  favor  of  defend- 
ant for  part,  plaintiff  is  entitled  to  recover 
costs.— Sierra  Union  W.  A  IC  Co.  v.  Wolff, 
144  CaL  480,  488,  77  Pac.  10S8. 

As  to  costs  U  action  to  «nlet  title,  see 

par.  S,  this  note. 

40.  Same  —  Recovery  on  eroas-eomplnlnt 
of   icMn  than   amonnt   required   to  entitle 

plaintiff  to  costs,  entitles  defendant  to  his 
costs. — Spencer  v.  Mungus,  28  Uont.  S69. 
72  Pac.  668. 
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41.  RiKtat  of  way  —  CoBtM  !■  action  to 
qnl«t  title  to,  being  action  which  Involves 
title  or  possession  of  real  estate,  the  pre- 
vaflinK  party  is  entitled  to  costs,  and  Judg- 
ment that  each  party  pay  his  own  costs  Is 
erroneous. — Schmidt  v.  Kloti,  ISO  Cal.  ttt, 
224.  62  Pac.  470. 

43.  Slander— c:f>«niiel   feca  «■  eoata^In 

an  action  tor  slander  where  the  plaintflT 
recovers  a  judgment  for  two  hundred  and 
fifty  dollars  and  In  due  course  thereafter 
filed  a  cost  bill  claiming  as  costs  under 
the  act  of  1872  the  court  held  that  the  plain- 
tiff was  not  entitled  to  recover  his  costs 
of  the  action  or  his  attorney's  fee,  under 
the  provisions  of  the  above  section,  in  any 
case  In  which  his  recovery  of  damages  was 
less  than  three  hundred  dollars. — Rapfogel 
V.  Klassen,  186  Cal.  524,  197  Pac.  7»5. 

48.  Speelflc  perlormaaee  .Coats  In  action 
for. — Suit  for  specific  performance  of  con- 
tract "involves  the  title"  to  real  estate 
within  meaning  of  this  section,  and  there- 
fore upon  Judgment  In  his  favor  defendant 
Is  entitled  to  costs  against  plaintiff  as  mat- 
ter of  right.— Kelly  v.  Central  Pac.  R.  Co.. 
74  Cal.  566,  6«,  18  Pac.  S90. 

44.  Suit  for  specific  performance  of  con- 
tract regarding  real  estate  Is  one  involving 
title  to  real  esUte.  and  therefore  upon 
Judgment  In  his  favor  defendant  Is  entitled 
to  costs  as  matter  of  right. — KeHy  v.  Cen- 
tral Pac.  R.  Co.,  74  Cal.  56B,  SSS.  16  Pac.  190. 


45.  Sane  —  Vafalraesa    of    plaiatilt. — In 

equity,  where  specific  performance  is  de- 
nied In  consequence  of  any  unfairness  on 
part  of  plaintiff,  costs  to  defendant  follow 
as  matter  of  course. — Kelly  v.  Central  Pac. 
R.  Co.,  74  Cal.  666,  666,  16  Pac.  390. 

46.  Where  specific  performance  of  con- 
tract Is  denied  In  consequence  of  any  un- 
fairness on  part  of  plaintiff,  according  to 
practice  of  courts  of  equity,  defendant  Is 
entitled  to  costs  as  matter  of  course. — Kelljr 

Central  Pac.  R.  Co.,  74  Cal.  S«6,  666,  16 
Pac.  S»0. 

47.  Snbetaatlal  Mcovcry^-DeBlal  of  part 
of  relief  aekcd-^atltM  to  costs. — In  an 

action  seeking  a  decree  reforming  a  lease, 
and  also  for  a  Judgment  against  the  de- 
fendant for  money  due  to  the  plaintiff  as  his 
share  of  the  proceeds  of  the  sale  by  the  de- 
fendant of  certain  crops  produced  upon  the 
premises  Involved  In  th«  lease  and  recov- 
ered a  Judgment  for  a  sum  In  excess  of  Ave 
hundred  dollars,  such  Judgment  carried 
costs  as  a  "matter  of  course,"  In  other 
words,  as  a  matter  of  right  under  the  pro- 
visions of  subdivision  S  of  the  above  sec- 
tion, notwithstandinig  the  fact  that  the 
reformation  of  the  lease  was  denled.^.SlIva 
V.  Angelo,  —  Cal.  App.  — ,  198  Pac.  66,  fol- 
lowing doctrine  In  Stoddard  v.  Treadwell, 
29  CaL  281;  Schmidt  v.  Klots,  ISO  CaL  233. 
62  Pac  470:  Hort  v.  Hart,  149  Cal.  7SS,  87 
Pac.  667;  V.  A.  Hlhn  Co.  v.  City  of  Sanu 
Crus,  24  Cal.  App.  266,  141  Pao.  891;  Peake 
V.  Harris,  —  Cat  App.  — -,  191  Pac.  Sll.  S17. 


§  1023.  SEVERAL  ACTIONS  BROUGHT  ON  A  SINOLB  CAUSE  OP  AC- 
TION  CAN  CARRY  COSTS  IN  BUT  ONE.  When  several  actions  are  brought 
on  one  bond,  undertaking,  promissory  note,  bill  of  exchange,  or  other  instru- 
ment in  writing,  or  in  any  other  case  for  the  same  cause  of  action,  against 

several  parties  who  might  have  been  joined  as  defendants  in  the  same  action, 
no  costs  can  be  allowed  to  the  plaintiff  in  more  than  one  of  such  actions,  which 
may  be  at  his  election,  if  the  party  proceeded  against  in  the  other  actions 
were,  at  the  commencement  of  the  previous  action,  openly  within  this  state;  but 
the  disbursements  of  the  plaintiff  must  be  allowed  to  him  in  each  action, 
Hialory:    Enacted  March  U,  1872,  re-enactment  of  S  496  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats  and 
Amdts.  1900-1,  p.  180,  held  unconstitutional,  see  history,  8  5  ante 


1.  Joint  tort-frasora  —  Costs  In  action 
■gainst. — Case  of  injury  by  joint  tort-feas- 
ors in  which  plaintiff  may  sue  and  recover 
Judgment  against  one  or  all  of  Joint  tort- 
feasors, but  in  which  for  Injury  complained 
of  he  can  have  but  one  satisfaction.  Is  not 
within  this  section,  and  In  such  ease  In- 


jured party  may  recover  his  costs  In  each 
action.— Butler  v.  Ashworth,  110  Cal.  614. 
620.  42  Pac.  4.  386. 

See,  ante,  {  1021  and  note. 

Am  to  Joining  several  parties  as  dercad* 
ants,  see,  ante,  S  38S  and  note. 


§  1024.  DEFENDANT'S  COSTS  MUST  BE  ALLOWED  OF  COURSE,  IN 
CERTAIN  CASES.  Costs  must  be  allowed  of  course,  to  the  defendant  upon  a 
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judgment  in  his  favor  in  the  actions  mentioned  in  section  ten  hundred  and 

twenty-two,  and  in  special  prooeedings. 

Hrstory:  Enacted  March  11,  1872,  re-enactment  of  §  497  Practice 
Act;  atnendment  by  Code  CommlsBion,  Act  March  8,  1901,  Stats,  and 
Amdts.  l&OO-l,  p.  180.  held  iinconBtltuUonal,  see  history,  S  6  ante. 


DEPENDANT'S  COST  "AS  OP  COURSE." 

1,  DeterminatiOD  of  titlb — In  action  for. 
2-  4.  Dismissal — PaTment  of  eosts. 

5.  Diacretion — Costs  allowed  "of  courae." 

6.  Injunction — Judgment  for  defendant. 

7.  Intervention — Defendant  to,  may  reeoror. 

8.  Joint  judgment  for  costs. 

9.  Judgment — Must  be  rendered. 

10.  Nonsuit — Sereial  defendants. 

11.  Same — Jniy  fees. 

12.  Beplevin,  in. 

13.  Title  to  land — Pailnre  to  reeoTer. 
See.  ante,  1 1021  and  note. 

Aa  io  attonier'M  Ceca  am  co«t«,  see,  ante, 
i  1021  and  note. 

Am  t«  coat*  allowed  defevdaat,  see,  ante, 
1  1022  and  note. 

A«  to  eeeta  where  plaintiff  recovcni  leaa 
than  three  hundred  dollars,  see,  ante,  1 1022 
and  note  pars.  21-31. 

1.  Determination  of  title— In  action  for. 
— In  action  to  determine  title  to  certain 
land  and  enjoin  defendant  from  trespassing 
upon  same,  or  asserting  any  title  thereto, 
defendant  upon  prevailing  ts  entitled  to  his 
costs. — Lawrence  v.  Oetchell,  2  CaL  Unrep. 
267,  2  Pac.  74«. 

a.  DlMnlaaal—  Parmcnt  of  eoets* — Pay- 
menf  of  defendant's  costs  Is  not  prerequi- 
site to  exercise  of  plaintiff's  right  to  dis- 
miss action  as  clerk  is  not  charged  with 
Judicial  function  of  taxing  costs  or  settling 
roat-blU.  He  can  not  say  what  costs  of  de- 
fendant plaintiff  is  under  obligation  to  pay. 
The  utmost  of  defendant's  right  Is  to  pre- 
sent his  cost-bill  In  due  time  after  dis- 
missal, have  It  settled,  and  take  Judgment 
for  his  costa  agratnat  plaintiff  accordingly. 
— Hopkins  Superior  Court,  126  CaL  662, 
664,  69  Pac  299. 

8.  Upon  dismissal  of  action  plaintiff  Is 
only  required  to  pay  clerk's  costs  for  en- 
tering dismissal.  Direction  to  enter  Judg- 
ment of  dismissal  Is  mandatory  and  im- 
poses ministerial  duty  upon  ministerial 
offlcer.  In  proper  case'if  clerk's  fee  is  paid 
he  will  on  motion  either  of  plaintiff  or  de- 
fendant be  compelled  to  enter  Judgment  of 
dismissal  or  nonsuit.  Interested  party  may 
require  act  done  by  order  of  Superior  court 
and  will  not  be  compelled  to  seek  his  rem- 
edy by  mandamus.^ — Hopkins  v.  Superior 
Court,  126  Cal.  662,  663,  69  Pac.  299. 

4.  Clerk's  fees  must  be  paid  or  he  may 
refuse  to  enter  Judgment  of  dismissal.— 
Hopkins  V.  Superior  Court.  136  Cal.  552,  553, 
69  Pac.  299.  See  Page  v.  Superior  Court,  76 
Cal.  372,  18  Pac.  386. 


S.  Diacretion— Costa  nllowed  "of  eonrae.** 

— Where  costs  are  allowed  to  prevailing 
party  "of  course,"  allowance  of  them  does 
not  rest  in  discretion  of  court,  but  they 
follow  Judgment  as  matter  of  course.  The 
question  of  costs  rests  In  discretion  of  court 
only  In  such  cases  as  are  so  provided  in 
code. — Stoddard  v.  Treadwell,  29  Cal.  281, 
283. 

«l  lajanetion— JadKBCBt  fmr  defeadaat. 

— In  suit  for  injunction  where  all  findings 
on  issues  Involved  are  In  favor  of  defend' 
ant  he  Is  entitled  to  recover  his  costs. — 
Van  Horn  v.  Decrow,  128  Cal.  117.  122.  68 
Pac.  473. 

7.  Interventlou — Defendant  to,  mar  re- 
cover.— Where  Intervener  makes  plaintiff  or 
relator  in  action  defendant  In  complaint 
(or  intervention,  such  defendant  is  entitled 
to  recover  costs  against  Intervener  In  case 
Judgment  is  given  In  his  favor, — People  ex 
rel.  Bledsoe  v.  Campbell,  188  CaL  11,  23.  77 
Pac  918. 

8.  Joint  JndgniCBt  for  coata.^ — 'Defendants 
sued  Jointly  are  entitled  to  Joint  Judgment 
for  costs  and  such  la  not  erroneous  upon 
ground  that  separate  .judgment  should  have 
been  rendered  for  eaoh  defendant  for  eosts. 
— L.eadbetter  T.  Laket.  118  Cal.  615,  616,  60 
Pac.  686. 

9.  Jndsasent  —  Hurt  he  rendM«d. — De- 
fendant can  recover  cost  only  "upon  Judg- 
ment in  his  favor." — Fox  v.  Hale  &  Norcross 
S.  M.  Co.,  122  CaL  319,  223,  61  Pac  731. 

10.  JTonanlt — Several  defendants,! — Costs 
by  way  of  Indemnity  ought  not  to  he  taxed 
In  case  of  nonsuit.    Statute  looks  to  actual 

determination  of  cause  upon  merits.  So 
where  action  has  been  commenced  against 
several  defendants,  and  there  has  been 
Judgment  In  their  favor,  they  are  not  all 
entitled  to  recover  costs,  but  can  only  re- 
cover Jointly  as  though  there  had  been  but 
one  defendant. — Rice  v.  Leonard,  6  CaL  61. 

tl.  Same  —  Jury  f eea  may  he  properly 
made  payable  by  plaintiff  upon  granting  of 
nonsuit. — Falrchlld  v.  King,  103  CaL  326, 
323.  36  Pac.  649. 

la.  Replevin.  In,  defendant  Is  entitled  to 
recover  costs  upon  verdict  in  his  favor,  al- 
though Jury  fails  to  find  value  of  property 
for  plaintiff,  where  complaint  declared  It  to 
be  greater  than  amount  necessary  to  carry 
costs. — Bdgar  v.  Oray,  6  Cal.  267. 

18.    Tttic  to  land— «>allar«  ta  recover.  

In  action  Involving  title  to  lands  where 
plaintiff  falls  to  recover,  the  defendant  will 

be  entitled  to  costs  as  matter  of  rlght.^  

Lawrence  v.  Oetchell,  2  CaL  Unrep.  267.  2 
Pac  746. 
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§  1025.  COSTS,  WHEN  IN  THE  DISCRETION  OF  THE  COURT.  In  other 
actions  than  those  mentioned  in  section  ten  hundred  and  twenty-two,  costs 
may  be  allowed  or  not,  if  allowed,  may  be  apportioned  between  the  parties, 
on  the  same  or  adverse  sides,  in  the  discretion  of  the  court ;  but  no  costs  can  be 
allowed  in  an  action  for  the  recovery  'of  money  or  damages  when  the  plaintiff 
recovers  less  than  three  hundred  dollars,  nor  in  an  action  to  recover  the  posses- 
sion of  personal  property,  when  the  value  of  the  property  is  less  than  three 
hundred  dollars. 

History:  Bnacted  March  11,  1872,  re-enactment  of  9  498  Practice  Act 
as  amended  1S66  (Stats.  1S65-6,  p.  847) ;  amendment  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdta.  1900-1,  p.  180,  held 
unconstitutional,  see  history,  S  e  ante. 

COSTS  IN  DISCRETION  OP  COURT, 
WHEN. 

1.  As  condition  of  judgment. 

2.  Discretion — Statute  fixes  eases  of. 

3.  Divorce. 

4.  Eminent  dom^n— Payment  of  interest 

and  costs. 
B.  Equity — Allowance  diserettonary. 
6.  Same — Foreclosure. 
7,8.  Same — Injunction. 

9.  Ei^niteble  action — Amount  of  damages 
immaterial. 

10.  Same  —  Amount  governs  if  equitable 

relief  denied. 

11.  Jury  can  not  award  costs — Incident  of 

judgment. 

12.  Libel  and  slander. 

13.  Lost  note — Failure  to  tender  indem- 

nity. 

14.  Mechanics'  liens — Payment  into  court. 

15.  Same — Percentage. 

16.  New  trial — Conditional  on  granting. 

17.  Same — Tender  of  costs  imposed. 

18.  Quieting  title  —  Disclaimer  —  Gross- 

complaint. 

19.  Setting  aside  judgment — Caste  on. 
20, 21.  Statutory  costs  only  can  be  allowed. 

22.  Trust  funds. 

See,  ante,  fi  1021  and  note. 

A»  to  coal*  wbere  plalntlll  recoverx  Icsa 
than  tbree  hundred  dollar*,  see,  ante,  S  1022 
and  note  pars.  21-31. 

1.  Am  oondltlon  of  JndKment. — In  acton  to 
set  aside  deed  which  Is  found  to  be  In  fact 
a  mortBage,  payment  of  which  was  not  ten- 
dered, costs  of  action  due  defendant  should 
be  made  condition  precedent  to  any  relief 
granted. — Bell  T.  Solomons,  142  Cal.  69,  63, 
76  Pac.  849. 

2.  Dtacretloa  —  S4at«te  Axes  ewiea  of. — 

Question  of  costs  rests  In  discretion  of  court 
only  In  such  cases  as  are  provided  for  by 
statute.— Stoddard  v.  Treadwell,  29  Cal.  281, 

282. 

3.  Divorce. — In  divorce,  costs  rest  In  dis- 
cretion of  court,— Brenot  v.  Brenot,  102  Cal. 
294,  286,  36  Pac.  672. 


Aa  to  eoata  tm   matter  of  divorce,  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  f  137  and  note. 

4.  EmlDeat  doiain— Payment  of  Interest 
and  coat*. — In  eminent  domain  only  require- 
ment of  statute  is  payment  of  "sum  of 
money  assessed"  within  thirty  days  after 
final  Judgment,  which  seems  to  exclude 
Idea  that  payment  of  Interest  on  such 
amount  or  payment  of  costs  Is  Included. — 
San  Francisco  &  9.  J.  V.  R.  Co.  v.  Lfevlston, 
134  Cal.  412,  416,  66  Pac.  478. 

0>    Bqaltj  —  AllowaHce  diacretioMUT. — In 

equity,  costs  are  always  In  discretion  of 
court,  and  whether  they  are  granted  or 
withheld  they  are  but  instances  to  and  not 
part  of  relief  sought.  Party  irettlng  relleT 
asked  may  be  compelled  to  pay  costs, — 
Abram  v.  Stuart,  96  Cal.  23S,  239,  31  Pac.  44. 

6l    Same  —  Forcdoanre.  —  An  action  of 

foreclosure   being  equitable  allowance  of 

costs  is  In  discretion  of  court. — ^Irvine  v. 
Perry,  119  CaL  3E2,  IS7,  »  Pac.  $44,  949. 


7.  9Km»— iBlDttctiaiu — In  action  for  In- 
junction where  most  of  findings  are  In 
favor  of  defendant,  but  injunction  Is 
granted  ptalntlfF,  It  is  not  abuse  of  discre' 
tlon  to  allow  costs  to  defendant. — ^Abrams 
V.  Stuart,  96  Cal.  235,  239,  31  Pac.  44. 

8.  Injunction  is  case  In  which  allowance 
of  costs  lies  In  discretion  of  court. — Es- 
mond V.  Chew,  17  Cat.  386,  389. 

9.  Bqnltable  action— Amount  of  damage* 
Immaterial. — Costs  In  equitable  action  are 
largely  in  discretion  of  trial  court,  and  in 
action  to  recover .  damages  for  trespass  on 
real  property,  coupled  with  prayer  for  In- 
junction to  restrain  commission  of  threat- 
ened waste,  equitable  awarding  of  costs 
Is  not  controlled  by  amount  of  damages  re- 
covered.— Bemmerly  v.  Smith,  186  Cal.  6,  6, 
68  Pac.  97. 

10.  Sam^— Amount  sovenu  If  cqaitabie 
relief  denied. — Injunction  being  denied,  ac- 
tion In  which  it  was  sought  should  there- 
after be  considered  one  for  damages  only, 
in  which  Judgment  for  less  than  three  hun- 
dred dollars  will  not  carry  costs. — HImea 
v.  Johnson.  61  Cal.  259,  262;  Brown  v.  De- 
iBvau,  63  Cal.  308,  304. 
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11.  Jarr  can  not  award  eoMt»— Incident 
of  Jndsmeat. — Costs  are  an  Incident  to  Judg- 
ment to  be  taxed  hy  clerk  or  court,  and  can 
not  be  given  by  Jury  by  way  of  damages. — 
Shay  V.  Tuolumne  Water  Co.,  6  Cal.  286. 

12.  Libel  and  Mlander, — In  action  of 
libel  or  slander,  act  of  March  23,  1872,  did 
not  give  plaintiff  recovering  Judgment  any 
costs  beyond  those  allowed  by  general  law, 
and  therefore  plaintiff  In  auoh  action,  re- 
coverlner  less  than  three  hundred  dollars. 
Is  not  entitled  to  coats.— Jacob!  t.  Baur,  SB" 
Cal.  664,  565. 

IS.    Loat  nstc~-F«llarc  to  tender  tndem- 

uUt- — ^In  action  to  recover  on  lost  promis- 
sory note,  treating  action  as  one  of  equit- 
able cognisance,  failure  to  tender  Indem- 
nity before  suit  Is  not  fatal  to  recovery,  and 
only  affects  question  of  costs. — Randolph  T. 
Harris,  28  Cal.  662,  566,  87  Am.  Dec.  139. 

14.  Heckanica*    11  e  n  •  —  Vmr^tnt  lata 

conrt. — Owner  of  building  in  action  to  fore- 
close mechanic's  Hen  should  not  be  charged 
with  costs  where  he  retains  and  pays  Into 
court  full  amount  which  under  contract 
could  be  applied  In  payment  of  such  lien. — 
Hooper  v.  Fletcher,  146  Cal.  S76,  379,  79  Pae. 
418. 

15.  Same — Percentase  allowed  on  recov- 
ery of  judgment  In  San  Francisco  was 
properly  allowed  In  cases  to  foreclose  me- 
chanics' Hens. — Golden  Gate  Co.  v.  Sahr- 
baeher,  105  Cal.  114,  118,  S8  Pac.  636. 

As  to  naggfcanlaa'  liana*  Batlco  tkercof* 
aad  aettona  to  tomloae  saie.  Me,  post, 
§i  1188  et  seq.  and  notes. 

16.  New  trUi-^vadltiOBal  M  Kranttnv. 

— Condition  of  payment  of  costs  In  order 
granting  plaintiff  new  trial  can  not  be  com- 
plained of  by  defendant  because  not  con- 
dition imposed  upon  him,  nor  does  It  show 
In  any  way  that  granting  of  new  trial  was 
erroneous. — Anglo-Nevada  Aasur.  Corp,  v. 
Ross,  123  CaL  620,  621,  66  Pac.  SS6.  See 
Brooks  V.  San  Francisco  A  X.  P.  B.  Co.,  110 
Cal.  178.  41  Fao.  670. 


17.  Same— Tender  of  coata  iinpo«ed. — Mo- 
tion for  new  trial  granted  on  condition  that 
plaintiff  pay  defendant's  costs,  defendant 
by  tendering  true  amount  of  costs  within 
time  limited  by  order,  although  less  than 
amount  stated  In  Judgment,  and  thereafter 
moving  to  retax  coats,  sufficiently  complies 
with  order. — ^Higuerra  v.  Bernal,  46  Cal. 
680,  681. 

18.  (|«Ic4lB«  title  —  DlaeialBier  — Craaa- 
complatnt. — In  action  to  quiet  title  dis- 
claimer of  defendant  prevents  plaintiff  from 
recovering  costs,  and  defendant  can  recover 
only  costs  of  Sling  disclaimer;  but  if  such 
defendant  is  made  party  to  cross-complaint, 
and  Is  thereby  necessitated  to  continue  his 
appearance  in  court,  his  costs  are  recover- 
able as  defendant  to  cross-complaint. — Sum- 
merville  v.  March,  142  Cal.  664,  659,  100  Am. 
St.  Rep.  146,  76  Pac.  888. 

19.  Setting  aalde  Jntencnt — Ceata  on.— 
Order  setting  aside  Judgment  for  want  of 
Jurisdiction  by  reason  of  there  having  been 
no  legal  service  of  summons  can  not  im- 
pose costs. — Waller  v.  Weston,  126  Cal.  201, 
SOS,  67  Pac.  8»S. 

90.  Statatory  eoata  only  can  be  allowed. 
—Discretion  given  court  by  this  section  does 
not  Justify  allowance  of  costs  not  properly 
chargeable  as  such,  as,  for  Instance,  making 
of  maps,  surveys,  etc— Bathgate  v.  Irvine, 
1S6  Cal.  1S&,  149,  160.  77  Am.  St.  Rep.  168. 
68  Pac.  442. 

21.  Leaving  determination  of  question  of 
coats  to  discretion  of  trial  court  In  equity 
cases  does  not  Justify  court  in  allowing 
costs  not  properly,  chargeable  as  such,  as, 
for  instance,  in  action  to  quiet  title  for 
surveying  and  making  papers  at  Instance  of 
one  of  parties,  not  acting  under  direction 
of  court. — Bathgate  v.  Irvine.  126  Cal.  1S5. 
149,  77  Am.  St.  Rep.  158,  68  Pac.  442. 

as.  Trust  fnnda  may  be  charged  with 
costs  of  action  to  preserve  fund. — Alemany 
V.  Wenalnger,  40  Cal.  288,  294;  Trustees  of 
the  Internal  Imp.  Fund  v.  Qreenough,  105 
U.  &  627.  S6  L.  ed.  1157. 


$  1026.  WHEN  THE  SEVERAL  DEFENDANTS  ARE  NOT  UNITED  IN 
INTEREST,  COSTS  HAT  BE  SEVERED.  When  there  are  several  defend- 
ants in  the  actions  mentioned  in  section  ten  hundred  and  twenty-two,  not 
united  in  interest,  and  making  separate  defenses  by  separate  owners,  and  plain- 
tiff fails  to  recover  judgment  against  all,  the  court  must  award  costs  to  such  of 
the  defendants  as  have  judgment  in  their  favor. 

History:  Elnacted  March  11,  1872,  re-enactment  of  S  499  Practice 
Act;  amendment  by  Code  CommiBBlon.  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  180,  held  unconstitutional,  see  history,  f  6  ante. 

SEVKRAL  DEPENDANTS  NOT  UNITED     S.  Nuisance— Damages  immaterial. 

IX  INTEREST-COaTS  SEVERED.  4,  Trespass-Injunction-Appomtment  tff  re- 

1.  Concurrent  jurisaiction— Amount  recovered  ceiver— Costs  discretionary. 

immaterial.  5.  Waters — Quieting  title  to  —  Coats  discra- 

2.  Discretionary  wbere  no  statutory  provision.  tionary. 
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As  to  aetloiiB  and  special  proeeedln^s,  see, 
ante,  !!  21-32  and  notes. 

As  to  costs  In  aetions  of  contested  dec* 
tloBs.  see,  post,  {  1125  and  note. 

As  to  costs  tn  action  of  partltfOBt  see, 

ante,  !!  768,  769,  796,  79S,  79ft  and  notes. 

As  to  costs  in  esses  of  emlacat  dMuala, 
see.  post,  S  1255  and  note. 

As  to  costs  in  cases  of  Mcchaalcs*  Uca% 
see,  post,  S  1195  and  note. 

A«  t0  eosta  OB  applleatloa  by  caardlan  of 
•ale  of  propcrtr  of  ward,  ae«,  poat,  S  1786. 

As  lo  costs  oa  eoatcst  of  probate  of  wUl, 
see,  poat.  S  1332  and  note. 

As  to  costs  OB  dlaclaln^r  or  JodcmcBt  hj 
defsnlt  iB  aetloa  to  «Blct  title,  see,  ante, 
i  739. 

As  to  costs  OB  forcclosorc  of  autrCBBSMk 

see,  ante,  B  726  and  note. 

As  to  costs  OB  proccedlBC  for  wnirpatloa 

of  ofllce,  see,  ante,  S  809. 

As  to  costa  OB  revocation  of  sBbialssioB  to 
arbitration,  see,  post,  }  1290. 

As  to  ImposlBK  costs  as  condition  of  open* 
iBK  default,  see,  ante.  I  473  and  note. 

As  to  Imposins  eosta  oa  allowance  of 
ameadmeBts  to  pleadlacst  see,  ante,  i  473 
and  note. 

Aa  to  impoalac  costs  ob  cmatlns  eoBtlB»- 
aaee,  see,  post,  S  1029  and  note. 

Aa  to  Uea  of  coats  la  partltloa,  see,  ante, 
S  79«. 

1.  CoBewrrcnt  JortsdlctloB — Amonat  re- 
coTCTcd  Immsterlal. — In  action  to  foreclose 
Hen,  allowance  of  costa  rests  within  dis- 
cretion of  court,  and  fact  that  Judgment  la 


for  less  than  three  hundred  dollars  does 
not  affect  such  discretionary  allowance,  as 
In  such  cases  superior  and  justice  court 
have  concurrent  Jurisdiction,  and  plaintiff 
la  entitled  to  costs,  whether  he  seeks  relief 
In  one  Jurisdiction  or  In  other. — Clark  v. 
Brown,  141  Cal.  91.  96,  74  Pac.  548. 

2.  DIscTctlonarj'  where  bo  statutory  pro> 
vision. — In  actions  not  otherwise  provided 
for  by  code  or  statute,  allowance  of  costs 
rests  In  sound  discretion  of  trial  court. — ■ 
Gibson  V.  Hammang,  145  Cal.  434,  455,  456. 
sub  nom.  Gibson  v.  Anderson,  78  Pac.  953. 

3.  Nnlssncc— Damores  ImmaterlaL — Ac- 
tion for  abatement  of  nuisance  for  which 
Judsment  is  rendered  for  plaintiff  for  dam- 
ages, but  not  for  abatement  of  nuisance, 
because  after  commencement  of  action  de- 
fendant himself  abates  it,  does  not  cease  to 
be  action  In  equity,  and  In  such  action  al- 
lowance of  costs  is  discretionary  with  court, 
no  matter  what  may  be  amount  of  damages 
recovered. — McCarthy  v.  Gaston  Ridge  M,  & 
Min.  Co..  144  Cal.  542.  647,  78  Pac.  7. 

4.  Trespss^— Injunction— Appoint  meat  of 
receiver— Costs  dlserctlonsry. — Action  to  re- 
cover damages  for  trespass  on  land,  and 
to  enjoin  threatened  waste,  for  appointment 
of  receiver,  etc..  Is  action  in  equity,  and  not 
action  for  damases  merely,  and  In  such  ac- 
tion allowance  of  costs  Is  matter  largely  in 
discretion  of  trial  court.— Bemmerly  v. 
Smith,  ISS  Cal.  5,  <,  68  Pac.  97. 

5.  Waters— ttalcUas  title  to—Costs  dla- 
erctloBarr. — In  action  to  quiet  title  to 
waters  of  creek,  etc..  Judgment  that  each 
party  pay  its  own  costs  is  within  equitable 
discretion  of  trial  court. — Gutierrez  v.  Wege, 
148  CaL  780,  78«,  7»  Pac,  449. 


§  1027.    COSTS  ON  APPEAL  DISORETIONABT  WITH  COURT  IN  OEB- 

TAIN  OASES.   The  prevailing  party  on  appeal  shall  be  entitled  to  his  costs 

excepting  when  judgment  is  modified,  and  in  that  event  the  matter  of  costs  is 

within  the  discretion  of  the  appellate  court.  The  party  entitled  to  costs,  or  to 

whom  costs  are  awarded,  may  recover  all  amounts  actually  paid  out  by  him  in 

connection  with  said  appeal,  and  the  preparation  of  the  record  for  the  appeal, 

including  the  costs  of  printing  briefs;  provided,  however,  that  no  amount 

shall  be  allowed  as  costs  of  printing  briefs  in  excess  of  one  hundred  dollars  to 

any  one  party.  The  appellate  court  may  reduce  costs  in  case  of  the  insertion 

of  unnecessary  matter  in  the  record. 

History:  Enacted  March  11,  1872,  re-enacttaent  of  §600  Practice 
Act;  amendment  approred  June  16.  1913,  Stats,  and  Amdta.  1913,  p. 
1033:  April  16,  1919,  Stats,  and  Amdts.  1919,  p.  78.  In  affaet  July  22. 
1919. 

COSTS  ON  APPEAL— DISCBETIONAET       4- 10.  Conatmction  of  section- In  genentl. 
WITH  COURT,  11.  Certification  of  transcript. 

1.  As  to  right  to  leeover— Statutoiy  pro-         12.  Equitable  division— Effect  of  modifica- 

Tision.  tion  or  reversaL 

£.  Same — Same — ^Printing  briefs.  13.  Foreelosurd  of  mechanics'  lien— Right 

8.  Same — Same — Record  on  appeal— Use  ^  costs, 

of  party  'b  own  tnnseript  obtained         14.  Former  trial — Costs  of. 

during  triaL  15.  Frivolous  appeal— Costs  and  damages. 
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16.  Judgment  of  contempt — AnDulmeiit  on 
certiorari  —  Allowance     of  eoBt* 
against  judgment. 
17, 18.  On  modification  of  judgment. 

19.  Subsequent  judgment. 

20.  TianBcript  of  reporter's  notes. 
See,  ante,  i  1021  and  note. 

1.  Aa  «»  liKht  f«  reeoTer— Statutory  »to- 
vtalon. — The  right  to  recover  costs  on  appeal 
exlBta  solely  by  virtue  of  statute,  and  the 
general  rule  la  that  their  recovery  is  to  be 
governed  by  the  statute  In  force  at  the 
time  the  right  to  have  them  taxed  has  ac- 
crued; the  time  to  tax  costs  is  at  the  time 
of  the  rendition  of  the  judBment  on  appeal. 
— Turner  v.  East  Side  Canal  &  Irr.  Co., 
177  Cal.  760,  171  Pac.  299. 

2.  Same— Same— Piiatiac  brteCa. — ^Dnder 
the  provtalona  of  the  above  eectloo  ai 
amended  In  191S,  the  cost  of  prinUnff  briefs 
on  appeal  is  applicable  to  the  case  of  an 
appeal  decided  after  the  amendment,  not- 
withstanding the  fact  that  at  the  time  the 
briefs  were  printed  and  filed  the  amend- 
ment had  not  been  made  and  there  was  no 
law  authorizing  the  recovery  of  any  part 
of  the  expenses  of  the  printing  of  the 
briefs. — Turner  v.  East  Side  Canal  &  Irr. 
Co.,  177  Cal.  750,  171  Pac.  199. 

S.  Samc-r-Samc — Record  vm  appeal — Uae 
of  party**  vfrm  traaeerlpl  oMabi«<  duriac 
trial. — The  cost  of  record  on  appeal  pro- 
vided for  In  the  above  section  Is  confined 
to  the  recovery  of  amounts  actually  put 
out  In  connection  therewith,  and  does  not 
Include  any  part  of  the  coat  of  obtaining  a 
dally  transcript  of  the  testimony  during 
the  progress  of  the  trial,  although  the 
party,  by  arrangement  with  the  reporter, 
may  uae  the  transcript  so  obtained  In  mak- 
ing up  the  record  on  appeal. — Turner  v. 
East  Side  Canal  &  Irr.  Co.,  177  Cal.  760,  171 
Pac.  299. 

4.  Cowrtraetlon  at  acetiaa— la  general. — 

Under  this  section  as  amended  the  pre- 
vailing party  has  an  absolute  right  to  his 
costs  except  where  the  Judgment  has  been 
modified,  whereas  before  the  amendment 
the  court  had  discretion  to  deny  costs  where 
a  new  trial  was  ordered  as  well  as  where 
Judgment  was  modified.— Estate  of  Prager, 
1S7  Cal.  737.  141  Pac.  869. 

5,  This  section  Is  applicable  to  all  ap- 
peals, except  where  It  may  be  inconsistent 
with  other  provisions  of  law  applicable  to 
certain  proceedings,  and  except  also  as  it 
may  be  limited  In  ito  application  to  proceed- 
ings In  eminent  domain  by  constitutional 
provision.— Oakland  v.  Pacific  Coast  Lum- 
ber &  Mill  Co„  172  Cal.  8S2.  156  Pac.  468. 

«.  The  rule  that  the  modification  of  a 
Judgment  on  appeal  carries  costs  to  the  ap- 
pellant Is  inapplicable,  where  it  Is  con- 
ceded by  the  respondent  that  the  Judgment 
was  excesBlve  to  the  extent  that  It  is  modi- 
fled,  and  that  the  appellant  could  by  a 
proper  motion  In  the  trial  court  have  ob- 
tained such  modification.— Conl in  t.  Eman- 


uel Lewis  Invest.  Co.,  26  Cal.  App.  288,  147 
Pac.  472. 

7.  The  amendment  to  this  section  per- 
mitting the  expense  of  printing  briefs  to  be 
charged  as  a  part  of  the  costs  Is  applicable 
to  oases  where  the  brief  was  filed  before 
the  amendment  went  Into  effect  but  where 
the  Judgment  did  not  become  final  upon 
appeal  until  after  the  passage  of  the  amend- 
ment. Costs  are  but  an  Incident  of  a  Judg- 
ment and  the  law  pertaining  to  the  allow- 
ance thereof  may  be  changed  or  modified 
by  statute  during  its  pendency. — Cain  v. 
French.  29  Cal.  App.  726,  166  Pac.  518. 

8.  Where  the  Judgment  affirmed  on  ap- 
peal became  final  prior  to  the  amendment 
of  1912  to  above  section  allowing  expenses 
for  briefs  printed,  the  respondent  can  not 
have  the  cost'  of  printing  her  brief  in  an- 
swer to  the  petition  of  the  appellant  for  a 
hearing  of  the  appeal  In  the  supreme  court, 
notwithstanding  the  provision  of  section 
1324  of  the  code  that  the  time  for  filing  the 
memorandum  of  costs  on  appeal  is  Umited 
to  begin  after  the  filing  of  the  remittitur  In 
the  superior  court. — Eaton  t.  Southern  Pac. 
Co.,  31  Cal.  App.  S79,  160  Pac.  687. 

9.  Where  the  reporter's  transcript  was 
obtained  by  respondent  solely  for  the  pur- 
pose of  asststlng  counsel  In  the  preparation 
of  amendments  to  a  bill  of  exceptions  pro- 
posed by  defendant  on  his  motion  for  a  new 
trial,  the  expense  thereof  can  not  be  al- 
lowed as  an  Item  of  costs,  being  purely  an 
expen.se  Incurred  in  the  conduct  of  the  case 
in  the  superior  court  and  not  a  part  of  the 
preparation  of  Che  record  for  the  appeal. — 
Eaton  V.  Southern  Pac.  Co.,  31  CaL  App.  379, 
160  Pac.  687. 

10.  Since  the  right  of  the  prevailing 
party  to  recover  any  costs  on  appeal  la  ob- 
tained by  virtue  of  the  Judgment  as  ren- 
dered, this  necessarily  includes  the  assump- 
tion that  he  is  to  have  those  costs  and  only 
those  costs  to  which  he  is  entitled  by  law 
at  the  time  of  the  rendition  of  such  Judg- 
ment.— Katon  V.  Southern  Pac.  Co.,  31  Cal. 
App.  879,  160  Pac.  687. 

11.  CertlficatloB  of  traaaerlpt. — Costs  of 
appeal  are  In  first  instance  to  be  borne  by 
appellant,  and  only  effect  of  rule  of  supreme 
court  that  respondent's  counsel  shall  cer- 
tify to  correctness  of  transcript  within  five 
days  Is  to  save  to  respondent  cost  of  such 
certification  by  clerk  and  to  preclude  ap- 
pellant, if  he  does  not  present  transcript  to 
respondent  for  such  eertlfioatlon,  from  re- 
covering cost  thereof. — Ijoftus  v.  Fischer. 
113  Cal.  286.  289.  46  Pac.  S»,  114  Cal.  181, 
136.  46  Pac.  1068. 

13,  Eqaltable  dlvlaloa — Effect  of  BMdM- 
eatloB  or  reveraal. — Where,  In  exercise  of 
Its  discretion  in  allowing  costs  in  equity 
cases,  court  taxes  against  each  party  cost 
of  maintaining  certain  issues,  upon  reversal 
of  Judgment  upon  one  of  such  Issues  costs 
should  be  retaxed  accordingly. — Bathgate  v. 
Irvine.  126  Cal.  126,  148,  77  Am.  St.  Rep.  158, 
68  Pac.  448. 
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IS.  Foreelorarc  of  ntcehanlea*  lien— Rlskt 
to  «oMt». — In  an  action  to  foreclose  a  ma- 
tertalman'a  lien  in  which  a  defendant  who 
was  the  owner  of  the  property  at  the  time 
the  materials  were  furnished  and  the  claim 
of  a  lien  filed  but  who  had  subsequently 
conveyed  his  interest  In  the  property,  and 
who  thereafter  contests  the  right  of  the 
plaintlfr  to  his  Men,  U  not  entitled  to  his 
costs. — BelUng-hani  Bay  Lumber  Co.  v. 
Westera  Amusement  Co.,  SS  Cal.  App.  609, 
170  Pac.  631. 

14.  Former  trial — Co>ta  of. — Coats  on  ap- 
peal being  allowed,  means  only  costs  upon 
appeal,  and  leaves  costs  In  former  trial  to 
abide  event  of  suit. — Gray  t.  Gray,  11  CaL 
341. 

IB.    Frlvoloas  appeal— Co«t»  and  damasc 

— Costa  of  appeal  and  damages  for  frivo* 
lous  appeal  will  be  allowed  where  only  error 
is  clerical  mistake  In  computation  of  in- 
terest, which  would  have  boen  corrected  by 
trial  court  upon  its  attention  being  called 
to  It. — Rountree  v.  I.  X.  Ij.  Wme  Co..  106 
Cal.  62,  63,  39  Pac.  16. 

As  to  costs  aad  damaces  •m  frivolena  Bp- 
peal,  see,  ante,  S  957  and  note. 

1&  JndgmeDl  of  contempt— ABnuIment 
on  eertlararl- AllowaBcc  of  coata  against 
Jadcnent, — In  a  case  In  which  a  Judgment 
for  contempt  of  court  ia  set  aside  on  certi- 


orari proceedings,  the  petitioner  Is  not  en- 
titled to  have  the  costs  Incurred  by  him  In 
the  proceeding  taxed  against  the  Judge,  or 
allowed  against  the  county,  as  such  a  pro- 
ceeding Is  not  the  ordinary  action  to  which 
the  above  section  and  section  1032,  post, 
are  applicable. — Platnauer  v.  Superior 
Court.  88  Cal.  App.  394,  165  Pac.  41. 

17.  Od  modlfleatlon  of  jadcment  for  ap- 
parent error  which  counsel  for  appellant 
might  have  corrected  below  by  specific  mo- 
tion for  that  purpose,  costs  will  not  be  taxed 
to  respondent. — Cassin  v.  Marshall,  18  Cal. 
689.  693;  Moonan  v.  Hood,  49  Cal.  298.  294. 

18.  Upon  modification  of  Judgment,  not 
as  result  of  error,  but  by  reason  of  changed 
conditions,  appellant  should  not  be  entitled 
to  coats. — DIefenderfer  v.  £!tate  ex  rel.  First 
Nat.  Bank,  14  Wyo.  302,  83  Pac.  691. 

IS.  Sobaeqacat  JadrmeDt,i — ^Upon  judg- 
ment on  the  second  trial,  after  reversal  of 
the  judgment  upon  first  trial  awardlngr 
coata  to  defendant,  ooata  of  appeal  can  not 
be  taxed  against  defendant. — Huellmantel 
V.  Huellmantel,  124  Cal.  688,  688,  57  Pac. 
E82. 

20.  Transcript  of  reporter's  aofes,'  ob- 
tained for  purpose  of  preparing  statement 
on  motion  for  new  trial,  can  not  be  taxed  as 
costs  on  appeal. — Bank  of  Woodland  v. 
HIatt,  B9  Cal.  680,  688. 


§  1028.   REFEREE'S  FEES.   The  fees  of  referees  are  five  dollars  to  each 

for  every  day  spent  in  the  business  of  the  reference;  but  the  parties  may  agree, 
in  writing,  upon  any  other  rate  of  compensation,  and  thereupon  such  rate  shall 
be  allowed. 

History:   Enacted  Muxb  11,  1872,  re-enactment  of  S  604  Practice  Act 

Aa  to  referee's  coata.  senemlly,  see,  ante, 
II  638-645  and  notes. 


1.  AmoDBt  of  rcferee'a  (cca— DlaeretloD- 
■ry.— Court  haa  wide  diacretlon  In  flxinr 
compenaatlon  of  referee,  and  in  making  sum 

Is  not  restricted  to  allowance  of  five  dollars 
per  day. — Mesnager  v,  De  Leonls.  140  Cal. 
402,   405.    73   Pac.    1052.    See   Treadwell  V. 
Treadwell.  134  Cal.  158,  «6  Pac  197. 
See,  ante,  5  lOlil  and  note. 


Same- Compensation  In  partition. — See, 
ante,  !l  768,  796  and  notes. 

Same — In  probate  proceedings. — See,  poat, 
1  1608  and  note. 


§  1029,    CONTINUANCE,  COSTS  MAT  BE  IMPOSED  AS  CONDITION  OF. 

When  an  application  is  made  to  a  court  or  referee  to  postpone  a  trial,  the  pay- 
ment of  costs  occasioned  by  the  postponement  may  be  imposed,  in  the  discre- 
tion of  the  court  or  referee,  as  a  condition  of  granting  the  same. 

History:  Enacted  March  11.  1872,  r&«nactmeiit  of  {  SOS  Practice  Act 

as  amended  1855,  Stats.  1866.  p.  261. 

penses  Incurred  In  preparing  for  trial, — 


CONTINUANCE— COSTS  AS  CONDITION. 

1.  Continuance — Amount  of  costs  on. 

2.  Illness  of  attorney  —  Costs  on  postpone- 

ment. 

As  to  eosta  on  continuance  la  ease*  of  eon- 
tested  elections,  see,  post.  I  1121  and  note. 
1.  Centlnaancc — Amount   of  costs  on. — 

Ulion  continuance  at  request  of  party.  Court 
la  not  limited  In  imposing  costs  of  auch  aa 
would  be  taxable  to  other  party,  but  may 
exercise  reasonable  discretion.  Imposlns 
auch  amount  as  will  compensate   for  ex- 


Pomeroy  T.  Bell,  118  Cal.  886,  638,  60  Pac. 
«83. 

2.  Illncas  of  attorney  —  Cnsta  on  post- 
ponement.—  When  postponement  ts  asked 
upon  any  ground,  court  is  authorized  In  Us 
discretion  to  impose  costs  upon  errantln.? 
request,  and  auch  Imposition  of  costs  upon 
srantinK  continuance  on  account  of  sudden 
Ulness  of  attorney  of  party  making  request 
Is  not  an  abuse  of  discretion. — Eltzroth  v. 
Ryan.  91  Cal.  684.  688.  27  Pac.  832. 
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§  1030.   COSTS  WHEN  A  TENDER  IS  HADE  BEFORE  BUTT  BROUGHT. 

When,  in  an  action  for  the  recoveiy  of  money  only,  the  defendant  alleges  in  his 

answer  that  before  the  commencement  of  the  action  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon  deposits  in  court,  for 
plaintiff,  the  amount  so  tendered,  and  the  allegation  be  found  to  be  trae,  the 
plaintiff  can  not  recover  costs,  but  must  pay  costs  to  the  defendant. 

History:    Enacted  March  11,  1872,  re-enactmeDt  of  S  606  Practice  Act. 


1.  Invnlld  tender. — The  plaintiff  ia  not 
precluded  from  recovering:  costs  where  the 
tender  was  not  only  Insufflcient  but  made 
after  the  action  had  been  commenced. — 
FeU  T.  Frleraon,  171  Cal.  351,  1S3  Pac.  229. 

Am  to  eoMto  refnMl  to  accept  amouDt 
nlloweA  on  claim  In  probate,  see,  post, 
t  1B03. 


Am  to  offer.  In  nrltlnc  to  pny  belns  e«nlT- 
alent  to  lender,  see,  post,  {  2074  and  note. 

As  to  objcelloao  to  tender  mnnt  fce  npccU 

fled,  see,  poat.  9  2076  and  note. 


§  1031.   COSTS  IN  ACTION  BY  OR  AGAINST  AN  ADMINISTRATOR, 

ETC,  In  an  action  prosecuted  or  defended  by  an  executor,  administrator, 
trustee  of  express  trust,  or  a  person  expressly  authorized  by  statute,  costs  may 
be  recovered  as  in  action  by  and  against  a  person  prosecuting  or  defending  in 
bis  own  right;  but  such  costs  must,  by  the  judgment,  be  made  chargeable  only 
upon  the  estate,  fund,  or  party  represented,  unless  the  court  directs  the  same  to 
be  paid  by  the  plaintiff  or  defendant,  personally,  for  mismanagement  or  bad 
faith  in  the  action  or  defense. 

History:  Exacted  March  11,  1872,  re-enactment  of  §507  Practice 
Act;  amendment  by  Code  Commission,  Act  March  S,  1901,  Stats,  and 
Amdts.  1900-1,  p.  ISO,  held  unconstitutional,  see  history,  S  S  ante. 


COSTS  rOR  OR  AGAINST  ADMINIS- 
TRATOR, ETC. 

1.  Amendment  of  judgment — Conflict  of  sec- 

tions. 

2.  Executor — Taxation  of  costs  against. 

3.  Right  to  change  of  venue. 

4.  Trustee  of  express  trust  —  Costs  against 

estate,  when. 

5.  When  a  personal  juflgment. 

An  t«  coiitM  an  expennen  of  administration, 

f<ee.  post,  9  1485  and  note. 

An  to  eoNtM  In  aetlon  ncalniil  caeentor  or 
RdmlnlHtratctr,    see.    post,    S  1609   and  note; 

see.  ante,  fi  1021  and  note. 

1.  Amendment  of  JndKm en t— Conflict  of 
Hfotlonn. — ^When  Judgment  for  coats  should 
he  against  administrator,  and  when  should 
he  "made  chargeable  only  upon  estate,"  are 
fiuestions  about  which  above  section  and 
i  ci  tinn  1509,  post,  are  somewhat  conflicting, 
pnd  Judgment  for  coats  entered  by  clerk  aa 
jurlgment  affalnst  executor  IndlviduaUy  can 
rut  be  amended,  as  clerical  misprision  of 
r|(>rk,  so  as  to  make  costs  chargeable  only 
HKainst  estate.  If  Judgment  be  erroneous, 
rt-rnedy  like  that  for  any  other  erroneous 
Judgment  Is  by  api>eal. — Leonia  v.  Lefllng- 
ivell,  126  Cal.  869,  371,  S8  Pac.  940. 


2,  Exeentor — Taxation  of  costa  acalnat. 

— This  section  does  not  forbid  taxation  of 
memorandum  of  costs  against  executor  In 
action  prosecuted  or  defended  by  him,  but 
provides  that  such  costs  must  by  Judgment 
be  made  chargeable  only  upon  estate,  unless 
court  for  certain  specific  reason  direct  same 
to  be  paid  by  such  executor. — Reay  v.  But- 
ler, 99  Cal.  477.  480,  82  Pac.  1134. 

As  to  costs  acalnat  exceator,  see.  post, 
B  1509  and  note. 

3,  Rlcbt  to  cbaase  of  veane  upon  ground 
of  residence  can  not  be  defeated  where 
executors  are  defendants  by  waiving  claim 

'  for  costs  against  executors  personally. — 
Thompson  v.  Wood,  115  Cal.  301,  303,  47 
Pac.  50. 

4.  Trnntee  of  cxpreiiN  trnat,  serving  as 
such,  being  unsuccessful,  where  there  is  no 
showing  of  bad  faith  or  mismanagement  on 
his  part,  costs  are  chargeable  only  on  the 
estate. — Sterling  v.  Gregory.  149  Cal.  117. 
86  Pac.  305. 

5.  When  a  pcnoaai  Jntlsmeat. — Wheii  a 
Judgment  is  rendered  against  executor  for 
costs,  and  not  made  char(;r:;hle  to  e^tato. 
It  amounts  to  personal  Judgment  against 
executor,  which  may  be  enforced  by  execu- 
tion.— Stevens  v.  San  Francisco  ft  N.  P.  R. 
Co.,  103  Cal.  2S2,  25i,  37  Pac.  146. 
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§  1032.    COSTS  IN  A  REVIEW  OTHER  THAN  BT  APPEAL.   When  the 

decision  of  a  conrt  of  inferior  jurisdiction  in  a  special  proceeding  is  brought 

before  a  court  of  higher  jurisdiction  for  a  review,  in  any  other  way  than  by 

appeal,  the  same  costs  must  be  allowed  as  in  cases  on  appeal,  and  may  be 

collected  by  execution,  or  in  such  manner  as  the  court  may  direct,  according  to 

the  nature  of  the  ease. 

History:    Enacted  March  11,  1872,  re^nactment  of  S  608  Practice  Act. 

Am  tv  eoMtn  on  appral,  see,  ante,'  3  1027  and  Am  to  apr«lal  praeccdlnK".  cenernllr,  see, 
note;  post,  S  1034  and  note.  post,  SS  1063-1821  and  notes. 

§  1033.  FILINa  OF  AND  AFFIDAVIT  TO  BILL  OF  COSTS.  The  party  in 
whose  favor  judgment  is  rendered,  and  who  claims  his  costs,  must  deliver  to 
the  clerk,  and  serve  upon  the  adverse  party,  within  five  days  after  the  verdict, 
or  notice  of  the  decision  of  the  court  or  referee,  or,  if  the  entry  of  the  judgment 
on  the  verdict  or  decision  be  stayed,  then,  before  such  entry  is  made,  a  memo- 
randum of  the  items  of  bis  costs  and  necessary  disborsments  in  the  action  or 
proceeding,  which  memorandum  must  be  verified  by  the  oath  of  the  party,  or 
his  attorney  or  agent,  or  by  the  clerk  of  his  attorney,  stating  that  to  the  best 
of  his  knowledge  and  belief  the  items  are  correct,  and  that  the  disbursements 
have  been  necessarily  incurred  in  the  action  or  proceeding.  A  party  dissatisfied 
with  the  costs  claimed  may,  within  five  days  after  notice  of  filing  of  the  bill  of 
costs,  file  a  motion  to  have  the  same  taxed  by  the  court  in  which  the  judgment 
was  rendered,  or  by  the  judge  thereof  at  chambers.  By  the  decision  of  the 
court,  or  referee,  herein  referred  to,  is  meant  the  signing  and  filing  of  the 
findings  of  fact  and  conclusions  of  law. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  510  Practice 
Act  as  amended  18&5  (Stats.  1865,  p.  251) ;  amendment  approTed  March 
24,  1874,  Code  Amdts.  1873-4,  p.  343:  February  21,  1899,  Stats,  and 
Amdts.  1899,  p.  22;  by  Code  Commission,  Act  March  8,  1901,  State, 
and  Amdts.  1900-1,  p.  181,  held  uncoastltutlonal,  see  history,  9  5,  ante. 

PILING  COST  BILL— AFFIDAVIT.  19,  20.  Same— MiniBterial  act  of  clerk. 

1.  Amendment  —  Relief    from    inadver-  21.  Same — Void  act  of  clerk. 

A  -u-        t     M  Judgment  must  include  costs. 

2.  Attachment  —  Keeper's    fees — Order 

fixing  after  cost-bill  filed.  23.  Libel  and  slander — Counsel  fees,  mast 

3.  Bill  of  costs— Service  of— "Adverse  claimed. 

parties."  24,25.  Motion  to  retai — Manner  of  making. 

4.  Same-Time  of  filing  memorandnm-     26, 27.  Notice  of  decision  -  Waiver  of  — 

Noncompliance  with  statute.  object  oi  section. 

5.  Burd^  ofproof  28  g^^^_j^  ^^^^^^^ 

6.  name — Jrresumption.  state. 

7-  9.  Construction  of  section— In  general.  p^mature  filing. 

10.  Court  officials'  fees  must  be  claimed.  _.  , 

11.  Same-Matter  of  statutory  regulation.  *°  *"  costs-When  accrues. 

12.  "Decision"  referred  to  in  above  see-  complied  with. 

tion.  82.  Same — Statute  not  directory. 

13.  Discretion  on  motion  to  retax.  S3.  Stay  of  entry  of  judgment — Time  of 

14.  Evidenne  on  motion  to  retax.  memorandum. 

15.  Extension  of  time.  °'  execution. 

16.  Failure  to  file  bill  for  non-payment  of  ^^"""^^  compliance  with  statute  necos- 

fees.  "^fy- 

17.  Insertion  in  judgment— Time  of.  Verification— Construction  of  section. 

18.  Memorandum  of  bill  of  costs- Service  ^  failure  to  file  memorandum. 

of.  See,  ante,  )  1021  and  note, 
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COST-BILL — FILING  OF  AND  AFFIDAVIT  TO. 


[Ft.  II. 


1.  Amendmcat — Itetlef  (row  ludTertmcv. 
rie, — Whether  party  may  be  relieved  from 
failure  to  file  memoraniJum  of  costs,  and 
whether  same  may  be  amended  under  pro- 
visions of  section  473.  ante,  doubted. — Dow 
V.  Ross,  90  Cal.  562,  564,  27  Pac.  409;  Ga- 
llndo  V.  Roach,  130  Cal.  389,  390,  62  Pac.  597. 

2.  Attncbment — Keeper'*  (eea— Order  Bz- 
InK  nfter  coHt-blll  filed, — In  a  case  In  which 
an  attacliment  has  been  Issued  and  a  keeper 
appointed  for  the  property  attached  an 
order  of  the  court  tlxlng  the  keeper's  fees 
which  Is  made  after  the  cost-bill  has  been 
flled  as  required  by  the  above  section,  but 
prior  to  the  determination  of  the  court  on 
the  motion  to  tax  costs,  Is  In  time,  and  Is 
properly  Included  In-the  coat-bill  as  allowed 
by  the  court. — Unwln  v.  Barstow-San  An- 
tonio Oil  Co.,  3fi  Cal.  App.  508.  172  Pac.  622. 

S.  BUI  of  eoafs  —  Service  of — "Adveriie 
parties." — In  a  case  In  which  all  the  defend- 
ants take  separate  appeal  from  a  Judgment 
and  their  contentions  on  appeal  are  uphel'd 
and  tlie  remittitur  provides  "the  appellants 
to  recover  costs  on  this  appeal"  the  fact 
that  the  result  of  the  appeal  Is  a  modid'ca- 
iion  of  the  orlerlnal  judgment  resulting  in  a 
reduction  of  the  Judgrment  asainst  some  of 
the  appellants  and  an  increased  Judgrment 
against  the  other  appellants,  the  last  named 
appellant  was  not  in  fact  "an  adverse  party" 
to  the  CO- appellants  against  whom  the 
judgment  was  reduced,  as  that  term  Is  used 
In  the  above  section:  and  as  the  remittitur 
did  not  allow  one  appellant  to  recover  costs 
from  the  other  appellants,  but  from  the 
respondent  only,  and  the  appellants  tiled 
the  cost-bill  not  asking  for  Judgment  for 
costs  against  the  co-appellant  it  follows 
that  the  appellants  were  not  adverse  parties 
to  each  other,  and  that  It  was  not  necessary 
the  cost-bill  should  be  served  by  the  appel- 
lants against  whom  the  original  Judgment 
was  decreased  upon  the  appellants  against 
whom  the  original  Judgment  was  Increased. 
— Hubbard  v.  Jurian,  —  Cal.  App.  — .  190 
Pac.  1052. 

Am  to  "adverse  partlea,"  see,  ante.  !  936. 
note  pars.  167,  26S-283. 

Aa  to  memorandam  of  bill  of  casta,  see 

pars.  I8'21,  this  note. 

4.  Same — Time  ot  flllag  memoraadNn^- 
uroBcoinpilance  with  statute. — The  service  of 
a  memorandum  of  costs  and  necessary  dis- 
bursements Ave  days  after  notice  of  de- 
cision and  delivery  thereof  to  the  clerk  on 
the  sixth  day,  does  not  constitute  a  com- 
pliance with  the  requirements  ot  the  above 
section. — United  Casting  Co,  v.  Duncan,  44 
Cal.  App.  384,  186  Pac.  403. 

0.  Burden  of  proof  as  to  necessity  of 
items  not  appearing  upon  their  face  to  be 
proper  charge,  is  upon  party  seeking  to  sus- 
tain charge. — Senior  v.  Anderson,  130  Cal. 
290,  300,  62  Pac.  568. 

e.  SaMe— Ft-csamptioa. — Memorandum  of 
costs  properly  verified,  unless  something  to 
contrary  should  control,  is  sufltrlent  on  mo- 
tion to  retax  costs,  but  this  rule  should  be 

its 


limited  to  cases  where  charges  appear  on 
their  face  to  be  for  proper  and  necessary 
disbursements  in  action,  and  should  not  be 
extended  or  applied  to  cases  where  charges 
do  not  appear  on  their  face  to  be  proper  and 
necessary.  In  such  cases  burden  is  on 
claimant,  and  not  on  moving  party,  and  if 
he  falls  to  Introduce  evidence  to  justify  his 
charges,  they  should  be  stricken  out  on 
motion,  e.  g.,  if  prevailing  party  should 
put  In  cost -bill  charges  for  services  of 
expert  accountant  or  surveyor,  such  charges 
would  not  appear  on  face  of  bill  to  be  nec- 
essary disbursements,  and  he  ought  not  be 
permitted  to  say,  "because  court  may  have 
appointed  an  expert  or  directed  a  survey 
that  his  verified  memorandum  unless  con- 
troverted by  proofs  on  other  side,  must 
control  decision," — Miller  v.  Highland  D. 
Co.,  91  Cal.  103,  105.  106,  27  Pac.  536. 

7.  Construe t Ion  of  section— In  general. — 

■Vbove  section  Is  a  statute  of  limitation  as  to 
the  subject  to  which  it  applies.  If  a  party 
falls  within  the  time  prescribed  to  file  and 
serve  his  memorandum  of  costs  he  is  conclu- 
sively deemed  to  have  waived  them.  If  the 
adverse  party  fails,  within  the  speclllcd 
time,  to  file  a  notice  of  motion  to  have  the 
costs  taxed  he  waives  any  and  all  objections 
thereto. — Grlfflth  v.  Welbanks  &  Co,  26  Cal. 
App.  477,  147  Pac.  986. 

8.  The  terms  of  this  section  are  manda- 
tory, and  a  substantially  strict  compliance 
Is  required  not  alone  by  the  party  claiming 
costs,  but  also  by  the  party  dissatisfied. — 
Grlfflth  V.  Welbanks  ft  Co.,  26  CaL  App.  477, 
147  Pac.  986. 

9.  If  a  party  to  an  action  against  whom 
costs  are  awarded  neglects  within  the  time 
specified  herein  to  apply  to  the  court  to  have 
the  same  taxed,  be  Is  deemed  to  have  as- 
sented to  the  correctness  and  lawfulness  of 
the  items  as  claimed  in  th  verlded  memo- 
randum of  costs  as  filed,  the  total  of  which 
upon  being  entered  In  the  Judgment  by  the 
clerk  is  of  the  same  force  and  effect  as  any 
other  part  of  the  judgment.  —  Mojave  & 
B.  R.  Co.  V.  Cuddeback,  28  Cal.  App.  439,  152 
Pac.  943. 

30.    Court  ofllclals'  fees  mnst  be  claimed 

in  memorandum  of  costs,  and  clerk  has  no 
authority  to  insert  such  In  Judgment,  with- 
out their  being  so  claimed.  —  Chapin  v. 
Broder,  16  Cal.  403,  418. 

11.    Bam^>H«tter  of  atatatory  regvlatlon. 

~-No  distinction  Is  made  between  fees  of 
court  officers  and  other  expenses  and  dis- 
bursements: expenses  and  disbursements  or 
every  character  are  placed  upon  same  foot- 
ing, A  party  entitled  to  costs  is  required 
to  claim  them  In  particular  manner.  When 
properly  claimed  clerk  Is  to  include  them  In 
Judgment,  but  until  they  are  so  claimed  he 
Is  vested  with  no  authority  for  that  pur- 
pose.—Chapin  V.  Broder.  16  Cal.  403.  418. 

IZ.  •'Deelaloa'*  rrferred  to  In  above  aec. 
tioa  after  rendition  of  which  prevailing 
party  must  file  memorandum  of  costs.  Is 
finding  of  facts  and  conclusions  of  law 
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Blerned  by  court  and  filed  with  clerk  as 
basla  of  Juderment  entered. — Porter  v,  Hop- 
kins, 63  Cal.  53.  55:  Mullally  v.  Irlah-Ameri- 
can  B,  Soc,  69  Cal.  559,  B61,  11  Pac.  215, 

13.  DlaerettOB  on  motion  to  retax. — Al- 
lowance or  disallowance  of  Items  for  ex- 
pense and  disbursements  Incurred  upon  trial 
of  action  must  be  left  In  nearly  every  in- 
stance to  discretion  of  judge  before  whom 
cause  was  tried. — Barnhardt  v.  Kron,  88  Cal. 
4i7.  2fi  Pac.  210:  Miller  v.  Highland  Ditch 
Co.,  91  Cal.  103,  106,  27  Pac.  636. 

14.  BTldcBce  on  motion  to  retax. — Whar 
motion  to  retax  must  contain,  or  upon  what 
evidence  it  shall  be  heard.  Is  not  provided 
by  this  section;  and  any  evidence,  oral  or 
written,  in  Its  nature  competent  to  prove 
or  disprove  material  fact  in  court  of  jus- 
tice Is  competent  on  hearinir  of  motion. 
Reporter's  fees  for  transcribing  notes  of 
testimony,  unless  such  transcript  be  ordered 
by  court,  can  not  be  charsed  as  costs  against 
losing:  party. — Senior  v.  Anderson.  130  Cal. 
290,  300,  62  Pac.  563. 

IB.  Extenelon  of  time  to  flle  cost -bill 
may  be  granted  by  court  or  Judge. — Beilby 
V.  Superior  Court,  138  Cal.  51.  70  Pac.  1024. 

16.  Pallare  to  flic  bill  for  non-pnyment  of 
fee*. — Omission  by  clerk  to  indorse  date  of 
filing'  cost-bill  because  decision  and  findings 
had  not  been  filed  by  reason  of  fact  that 
calendar  fee  due  before  trial  had  not  been 
paid  can  not  prejudice  rights  of  party  filing 
coBt-blU.— Beck  V.  Pasadena  L.  V.  L.  &  W. 
Co.,  130  Cal.  50.  67,  «2  Pac.  219. 

17.  InaertlOB   Ih  Jndvment  —  Time  of. — 

Where  statute  provides,  clerk  must  Include 
costs  in  judgment,  he  has  no  authority  to 
Insert  amount  of  costs  In  judgment  at  some 
subsequent  time,  as  his  authority  terminates 
with  entry  of  Judgment,  and  If  by  mistake 
or  otherwise  costs  are  omitted,  only  remedy 
is  by  motion  to  amend  judgment.— Emeric 
V.  Alvarado,  64  Cal.  529,  590,  2  Pac.  418. 
See  Chapln  v.  Broder,  16  Cal.  403. 

18.  McmoraoitDm  of  bill  of  comIm— Serv- 
ice of. — Service  of  the  memorandum  or 
copy  is  an  Indispensable  step  to  be  taken 
before  the  matter  of  costs  may  be  consid- 
ered by  the  court  or  judge.— Or IfBth  v. 
Welbaaks  &  Co.,  26  Cal.  App.  477,  147  Pac. 
986. 

As   to   iBcInalon   of  court   ofllctals*  fees 
BecessoTTf  see  par.  10,  this  note. 

As  to  time  of  flllns  snemonutdum.  see 

par,  4,  this  note. 

IS.  Sane— Htataterlol  set  of  clerk. — In- 
sertion of  costs  In  Judgment  by  clerk  Is 
purely  ministerial  act,  validity  of  which 
depends  entirely  upon  authority  for  Jts 
performance. — Chapin  v.  Broder,  16  Cal.  403, 
418. 

20.  Insertion  of  costs  in  Judgment  is 
mere  ministerial  act  of  clerk  which  ran  he 
performed  only  in  cases  In  which  statute 
allows  it. — Rlddell  v.  Harrell,  71  Cal.  264. 
260,  12  Pac.  67. 


21.  Same — Void  aet  of  ctcrk. — Objection 

to  authority  of  clerk  to  Include  costs  in 
Judgment  goes  to  legality  of  Judgment,  and 
ground  upon  which  It  proceeds  Is  that  Judg- 
ment pro  tanto  Is  nullity.  If  costs  are 
Illegally  Inserted  act  of  inserting  them  Is 
simply  void,  and  there  Is  no  reason  why 
this  Illegality  may  not  be  Inquired  Into 
collaterally.  Where  language  of  statute 
Is  that  clerk  shall  "include  costs  in  Judg- 
ment," his  authority  terminates  with  en- 
try of  judgment,  and  if  by  mistake  or 
otherwise  costs  were  omitted,  remedy  was 
by  motion  to  amend.  Court  alone  was 
competent  to  grant  relief,  and  act  of  clerk 
in  Inserting  costs  after  entry  of  Judgment 
was  Illegal  and  void. — Chapin  v.  Broder, 
16  Cal.  403,  419,  420. 

22.  Judgmeot  moat  include  coiitH. — Note 
of  amount  of  cosU  •  under  certificate  of 
authentication  to  entry  of  judgment  In 
judgment- book,  but  where  amount  was  not 
Included  In  judgment  in  case  where  stat- 
ute provided  that  clerk  should  Include 
coats  in  Judgment.  Is  void  act,  and  pro- 
ceedings of  sale,  etc,  under  such  so-called 
Judgment,  fall  therewith  and  confer  no  title 
on  purchaser. — ^Emerlc  V.  Alvarado,  64  Cal. 
529,  590,  2  Pac.  418. 

23.  ZAb^l  and  slander — Connset  fees  al- 
lowed in  actions  of  slander,  "in  addition  to 
other  costs."  must  be  Included  in  memo- 
randum filed  or  they  will  be  waived. — Mc- 
Kinncy  v.  Roberts,  2  Cal.  Unrep.  532,  8 
Pac.  3. 

24.  Motion  to  relax— Manner  of  making. 

— Written  notice  that  ai  time  therein  spec- 
ified purty  will  move  court  to  relax  costs, 
followed  by  motion  made  orally  in  usual 
manner.  Is  sufllcfent  compliance  with  this 
section.  Substance  of  law  being  that  party 
dissatisfied  with  bill  of  costs  as  filed  must 
within  certain  time  make  his  objection 
known  and  grounds  on  which  he  will  move 
to  correct  or  strike  out  cost-bill.  This 
object  is  accomplished  by  proceedings  above 
stated,  and  no  useful  purpose  would  be 
subserved  by  requiring  the  motion  also  to 
be  committed  to  writing.— Carpy  v.  Dow- 
dell,  129  Cal.  244,  245,  61  Pac.  1126, 

26.  Universal  practice  has  been  to  serve 
and  file  written  notice  of  motion  to  tax 
cost-bin  as  equivalent  of  filing  motion 
within  five  days,  and  on  day  designated  In 
notice,  or  day  to  which  hearing  shall  have 
been  postponed,  to  call  up  notice  and  make 
motion  viva  voce,  note  at  motion  being 
made  by  clerk  on  his  minutes.  This  prac- 
tice la  sufficient  compliance  with  statute.  

Kishlar  V.  Southern  Pac.  R.  Co.  134  Cal 
636,  640,  66  Pac.  848. 

26.    Xotlee    of  dcclaton — Waiver   of  Qb. 

Ject  of  neetlon  Is  to  give  successful  party 
Who  claims  costs  five  days  after  he  has 
knowledge  of  verdict  or  decision  to  serve 
and  file  his  memorandum.  If  he  has 
knowledge  of  such  decision,  It  Is  an  idle 
act  to  refiulre  service  of  notice  of  that 
fact,  and  where  such  party  gives  notice  of 
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decision  to  hla  adversary  for  purpose  of 
Btartins  time  within  which  motion  for  new 
trial  can  be  made,  he  must  be  lield  to  have 
notice  of  decision  and  to  have  waived  any 
formal  notice  thereof. — CNeil  Donahue, 
57  Cal.  226,  231. 

27.  Notice  of  decision  must  be  held 
waived  where  defeated  party  hea  actual 
knowledge  thereof,  and  participates  and 
tatiea  part  In  and  opposes  motion  for  new 
trial.— Mullally  v.  The  Irish-American  B. 
Soc,  69  Cal.  S69,  662,  11  Fac.  21S. 

28.  Same — It  Ik  wMIcd  rale  In  f-iln  mate 
that  If  party  entitled  to  costs  neglects  to 
serve  and  file  his  memorandum  thereof  un- 
til more  than  five  days  have  elapsed  after 
he  has  knowledge  of  decision  of  court. 
IhouKh  no  notice  of  It  has  been  served  upon 
Mm.  filing  will  be  too  late,  and  coats  will 
be  stricken  out  on  motion. — Dow  v.  Ross, 
90  Cal.  562,  563,  27  Pac.  409.  See.Mallory 
v.  See,  129  Cal.  866,  360,  61  Fac.  1123. 

29.  Prematare  flilns. — Coat-blll  filed  be- 
fore flUiiK  of  flndlnffs  la  premature,  and 
will  be  stricken  out  on  motion. — SelUck  v. 
De  Carlow,  95  Cal.  614,  646,  30  Pac.  796. 

S*.  RIskt  to  tax  coMta— -When  acvraes. 
— The  right  to  costs  accrues  at  the  time 
when  the  Judgment  Is  rendered  notwith- 
standing that  the.  Judgment  has  not  be- 
come final  or  that  entry  thereof  has  been 
stayed. — Eaton  v,  Southern  Pac.  Co..  31 
Cal.  App.  379,  160  Pac.  687. 

SI,  Statute  miiKt  be  compiled  irtth. — 
Insertion  of  amount  of  costs  In  judgment 
by  clerk  Is  mere  ministerial  act  depending 
entirely  on  filing  of  memorandum  of  costs 
for  Its  authority,  and  Judgment,  so  far  as 
coats  are  concerned.  Is  void,  unless  baaed 
on  memorandum  filed:  party  who  tails  to 
comply  with  statute  by  filing  meniiran- 
dum  waives  all  claims  for  costs. — Rlddell 
V.  Harrell,  71  Cal.  254.  260.  12  Pac.  67.  See 
Chapin  V.  Broder.  16  Cal.  403.  418. 

az.  Same — Statute  not  directory. — Pro- 
vlsluns  of  this  section  are  not  Intended  to 
be  directory.  No  right  is  created  apart 
from  remedy  provided  for  Its  enforcement, 
and  in  respect  to  this  remedy  there  Is  no 
room  for  construction.  Failure  to  comply 
with  provisions  of  section  not  only  ex- 
tinguishes remedy,  but  forfeits  right  Itself. 
— Chapln  V.  Broder,  16  Cal.  403,  419, 

33.  Stay  of  eatry  Jadgmeiit — Time  «t 
flllBV  meinorandaDi. — Where  entry  of  Judg- 
ment is  stayed  memorandum  of  costs  may 
be  filed  at  any  time  before  such  entry. — 
Taylor  V.  McConlgle,  120  Cal.  123,  127,  52 
Pac.  169. 


S4.  Stay  of  execution. — Where  Judgment 
for  costs  has  been  executed  by  sheriff, 
court  Is  authorized  to  stay  execution  on 
money  In  hands  of  sheriff,  until  an  appli- 
cation can  be  made  to  court  to  retax  and 
adjust  costs.— Bx  parte  Burrlll,  24  Cal.  350, 
364. 

85.    StrM  compllaaee  with  atatate  neeeN- 

aary  for  recovery  of  costs,  aa  matter  Is 
regulated  exclusively  by  statute. — Cbapin 
V.  Broder,  16  CaL  403,  418. 

30.  Verlfleatton — Conirtraettom  of  ae«tlon. 

— Verification  by  local  attorney  who  tried 
case,  participated  In  examination  of  wit- 
nesses, arguments  to  Jury,  etc..  Is  suffl- 
clent.  Statute  does  not  require  attorney 
verifying  memorandum  must  be  Hitorney 
of  record,  and  there  Is  no  reason  for  such 
requirement.  The  object  is  to  allow  either 
party  or  such  representative  who  may  be 
more  familiar  with  facts  to  verify  items  of 
bill.  Formerly  statute  required  memo- 
randum to  be  verified  by  oath  of  party,  but 
court  held  It  could  be  done  by  attorney, 
legislature  having  Intended  to  permit  any 
one  having  knowledge  of  facts  to  verify 
bill,  and  that  is  certainly  what  is  Intended 
by  this  section. — Yorba  v.  Dobner,  90  Cal. 
337.  338.  27  Pac.  185.  See  Burnham  v. 
Hayes,  3  Cal.  115.  119. 

37.  Waiver  by  fnllare  to  flie  memoran- 
dnm. — Omission  from  this  section  of  that 
clause  of  section  510  of  Practice  Act  which 
provided  that  failure  by  prevailing  party 
to  file  memorandum  of  costs  within  time 
limited  should  be  deemed  waiver  of  costs 
ts  not  material  defect.  Code  contemplates 
that  such  should  be  result,  so  only  cost? 
which  ■  clerk  Is  authorized  to  Insert  In 
Judgment  are  those  claimed,  and  "taNed  or 
ascertained."  In  manner  provided. — Rlddell 
V.  Harrell.  71  Cal.  264.  260.  12  Pac.  67.  See 
Chapln  V.  Broder,  16  Cal.  413.  418. 

88.  It  Is  Incumbent  upon  parties  en- 
titled to  costs  to  comply  with  statute  and 
claim  them  in  manner  therein  specified, 
and  failure  to  claim  same  or  any  Item 
thereof  In  such  manner,  is  deemed  to  be 
waiver  of  such  cos'ts,  and  precludes  recov- 
ery thereof.  And  omission  In  this  section 
of  express  provision  that  failure  by  pre- 
vailing party  to  file  memorandum  of  costs 
within  time  limit  should  bo  deemed  a 
waiver  Is  not  material  circumstances.  Code 
contemplates  such  should  be  result  since 
only  costs  which  clerk  Is  authorized  to 
Insert  are  those  claimed  and  taxed  or  as- 
certained in  manner  provided. — Gallndo  v. 
Roach,  130  Cal.  389,  891,  62  Pac.  697. 


§  1034,  COSTS  ON  APPEAL,  HOW  CLAIMED  AND  BBCOVEEED.  When- 
ever costs  are  awarded  to  a  party  by  an  appellate  court,  if  he  claims  such  costs, 
he  must,  within  thirty  days  after  the  remittitur  is  filed  with  the  clerk  below, 
deliver  to  such  clerk  and  serve  upon  the  adverse  party  a  memorandum  of  his 
costs,  verified  as  prescribed  by  the  preceding  section.   The  party  dissatisfied 


Digitized  by 


Tit.  XIV,  Ck.  TIJ  COSTS  OK  APPEAL— INTBREST  nfCLUDBD. 


glttSS 


with  the  costs  claimed  may  move  to  have  th.e  same  taxed  in  the  same  manner 

and  within  a  like  time  after  notice  of  filing  of  the  bill  of  costs,  as  prescribed  by 

the  preceding  section.  After  such  costs  have  been  taxed,  or  the  time  for  taxing 

the  same  has  expired,  execution  may  issue  therefor  as  upon  a  judgment. 

History:  Enacted  March  11,  1872,  founded  on  §  665  Practice  Act 
as  amended  1854  (Stats.  1854,  p.  84);  amendment  by  Code  Commis* 
sioD,  Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  181,  act  held  un- 
constitutional, see  history,  S5  ante;  amendment  approved  May  6, 
1919,  SUts.  and  Amdts.  1919.  p.  291.   In  effect  July  22,  1919. 


COSTS  ON  APPEAL— CLAIM  OP  AND 

EECOVEBY. 

1.  Allowance  of  costs  statutory, 

2.  Nature  of  jadgment. 

3-  5.  Practice  to  claim  coata. 

6.  Practice  if  dissatisfied. 

7.  Statute  of  limitatious. 

8.  Trin.I  fonrt  can  not  vacate  judgment  for 

costs  on  appeal. 

See,  ante,  glO-l  and  note. 

A*  to  appeMlB  in  Kcaeral.  see,  ante,  H  936 

et  seq.  and  notes. 

Am  to  damacca  for  Mvolmui  apveal*  see^ 

ante,  9  9&7  and  note. 

Am  to  rcmlttltnr.  see,  ante,  B  9S8  and  note. 

An  to  nndertokliiK  for  parment  ot  coata 
upon  aflnaaaea  of  Jadsment  or  dlsmlaaal 
of  appeal,  see,  ante.  IS  941  et  seq.  and 
notes. 

1.  Allowaace  of  eoata  atatatovT. — Only  In 
pursuance  or  by  provision  of  statute  or 
rule  of  court  can  costs  be  recovered,  and 
where  coats  are  allowed  on  appeal  party 
must  claim  them  and  come  within  rules 
and  laws  resutatlng  matter  of  costs  to 
make  decision  in  that  respect  effectual. — 
Candler  v.  Washoe  Lake  R.  &  Q.  C.  D.,  28 
Xev.  422,  82  Pac.  458. 

2.  Nature  af  Jndcneat. — If  Judgment  of 
appellate  court  awards  costs,  upon  ffolnff 
down  of  remittitur,  clerk  of  court  below 
must  attach  It  to  Judgment-roll  and  make 
minute  of  Judgment  on  docket  against 
original  entry.  Judgment  thereafter  stands 
as  Judgment  of  district  court,  and  on  ap- 
plication of  parties  tn  whose  favor  It  is 
clerk  must  Issue  execution.  In  doing  so, 
he  acts  not  by  authority  of  district  court, 
but  of  supreme  court. — McMann  v.  Superior 
Court,  74  Cal.  106,  108.  16  Pac.  448. 


8.  Practice  to  claim  coata. — Piling  of 
memorandum  for  costs  on  appeal  incurred 
in  supreme  court  with  clerk  of  trial  court, 
approved  upon  ground  that  practice  had 
became  settled  under  decision  of  supreme 
court. — Ex  parte  BurrlU,  24  Cal.  350,  352. 

4.  Memorandum  of  costs  upon  appeal  i!: 
not  necessary  to  be  filed  In  supreme  court 
upon  Judgment  awarding  costs,  but  such 
costs  should  be  claimed  in  trial  court. — 
Gray  v.  Gray,  11  Cal.  341. 

6.  Memorandum  indorsed  on  remittitur 
by  clerk  of  supreme  court  should  not  be 
regarded  as  sufltcient  memorandum  of 
costs,  and  If  prevailing  party  intends,  to 
collect  fees  for  filing  notice  of  appeal,  ex- 
penses of  preparing  transcript,  etc.,  same 
should  be  embodied  In  memorandum  of 
costs  and  filed  with  clerk  of  trial  court  at 
time  of  flilns  remittitur  there,  or  within 
time  thereafter  prescribed  by  statute  In 
other  cases. — Bx  parte  BurriU,  24  Cal.  350, 
353. 

«.  Practice  If  diaanllafled.  —  Practice 
where  party  Is  dissatisfied  with  allowance 
of  costs  on  appeal  by  supreme  court  Is. 
within  time  allowed  for  flling  petition  for 
rehearing,  to  make  application  to  that  court 
for  modification  of  its  Judgment — Gray  v. 
Gray,  11  Cal.  341. 

7.  Statate  of  ilmltatloaa  on  Judgment 
for  costs  awarded  by  appellate  court  com- 
mences to  run  from  entry  thereof  In  docket. 
— McMann  v.  Superior  Court,  74  Cal.  106, 
108.  15  Pac.  448. 

8.  Trial  court  can  not  vacate  Judgmcat 
tor  coats  od  appeal  docketed  in  conformity 
with  Rule  XXIII  of  supreme  court  and 
section  958,  ante,  but  It  may  vacate  or 
modify  such  Judgment  If  It  bo  not  In  con- 
formity with  the  order  of  the  appellate 
court.— Chapman  v.  Hughes,  8  Cal.  App,  622, 
86  Pac.  908. 


§  1036.  INTEREST  AND  COSTS  MUST  BE  INCLUDED  BY  THE  CLERK 
IN  THE  JUDGMENT.  The  clerk  must  include  in  the  judgment  entered  up  by 
him,  any  interest  on  the  verdict  or  decision  of  the  court,  from  the  time  it  was 
rendered  or  made,  and  the  costs,  if  the  same  have  been  taxed  or  ascertained ; 
and  he  must,  within  two  days  after  the  same  are  taxed  or  ascertained,  if  not 
included  in  ti.e  judgment,  insert  the  same  in  a  blank  left  in  the  judgment  for 
tliat  purpose.  Hiid  must  make  a  similar  insertion  of  the  costs  in  the  copies  and 
dockets  of  the  judgment. 

Hiatopy:   EInacted  March  11,  1872.  founded  on  9  611  Practice  Act. 
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IXTEREST  AND  COSTS— INCLUDED  IN 
JUDGMENT. 

1.  AH  iinny — Computation  of  intereat  on, 

2.  Ambiguity — Coinixniml  interest. 
3,  4.  Appeal — Modifi.'.ition — Effect  of. 

3.  Computatioli — Time  of, 
6.  Construction  of  section. 

7,  8.  Delay  in  entering  judgment. 

9.  Failure  to  file  memoianiilum — Void  judg- 
metit. 

10.  Matter  of  right. 

11.  Mechanics'  liens — Computation  of  inter- 

est. 

12.  Open  account  —  Interest  allowed  from 

ascertainment  of  balance. 

13.  Premature  insertion  in  judgment — Effect 

of, 

14.  Same — Error  cured, 

15.  Promissory  note — iFinding  by  court  in 

action  upon. 

16.  Waiver  by  not  claiming. 

Am  to  Infrreaf  on  nllowed  claltuK  In  pro- 
batp,  see,  post,  ES  1494,  1513  and  notes. 
A«  to  Intermt  on  tlisburHemeBta  In  nctlon 

(-(  pnrtltion.  see,  ante,  S  SOI. 

1.    Alimony— Com putflt ton  of  Interest  on. 

— Upon  decree  for  payment  ol  alimony  in- 
terest should  be  allowed  from  time  each 
-ticcesslve  payment  became  due  but  should 
:i  tt  be  compounded. — Huellmantel  v.  Huell- 
'.lantel,  124  Cal.  583,  590,  67  Pac.  682. 

a,  AmblsnitT-  —  Compound  Intereat. — 
Where  judgment  is  hearted  "January  27th, 
A.  D.  1899."  date  of  rendition  of  judgment, 
I  ut  clerk  liad  Included  In  judgment  actu- 
■11:'  entered  sometime  tlieri'Lifter  iiucresc 
ii;)  to  the  time  of  entry,  and  providi^d  that 
fuilgment  should  bear  interest  fr(jm  date 
I  trfof  till  paid,  date  at  heading  creates 
'iiiibiguity  on  face  of  Judgment  which 
.iL-litor  is  entitled  to  have  removed. — Cut- 
Fruit  P.  Co.  v.  Canty,  141  Cal.  692, 
t>D7,  75  Pac.  564. 

3,  Appeal— ModlBoatloB  —  Effect  of. — In- 
1  crest  from  time  of  rendition  of  Judgment 
is  not  affected  by  modification  of  Judgment 
on  appeal. — Clark  v.  Dunnam,  46  Cal.  204, 

4.  Interest  must  be  allowed  from  date 
of  rendition  of  judgment,  and  where  judg- 
ment is  modlHed  after  appeal,  It  should 
draw  Interest  from  date  of  Us  original  ren- 
dition, and  not  only  from  date  of  modifica- 
tion.— Barnhart  v.  Edwards,  128  Cal.  572. 
575,  61  Pac.  176. 

6.  Computation  —  Time  of.  —  Judgment 
should  be  entered  for  amount  of  verdict 
with  interest  at  legal  rate  from  day  on 
which  it  was  returned  by  Jury,  and  clerk 
has  no  authority  to  add  to  amount  of  ver- 
dict Interest  thereon  up  to  time  of  entry 
of  judgment  and  provide  tbat  such  gross 
sum  shall  bear  interest. — Alpers  v.  Scham- 
mel,  76  Cal.  S90.  694.  17  Pac.  708.  See  Golden 


Gate  M.  &  Min.  Co.  v.  Joshua  Hendy  M. 
Worlcs.  82  Cal.  184,  185.  23  Pac.  45. 

6.  CoBntrnctlon  of  aectlnn. — Interest  up 
to  time  Judgment  was  rendered  should  be 
added  to  principal  to  constitute  amount 
of  Judgment;  theory  of  law  lu'ing.  not  that 
party  recover  amount  of  particular  note, 
or  cliose  in  action,  but  that  he  recover 
damagis  for  non-performance  of  contract, 
and  in  case  of  failure  to  pay  money  true 
measure  of  damage  Is  amount  of  money 
owing  and  Interest  agreed  upon.  This 
amount  being  ascertained  by  Judgment, 
statute  steps  In,  and  regulates  whether 
It  shall  bear  Interest,  and  at  what  rate. — 
Guy  V.  Franklin,  6  Cal.  416,  417. 

T.    Delay    fa    entering  Judcment. — Case 

where  Judgment  is  not  rendered  on  verdict 
or  on  facts  found  by  court  or  referee  until 
some  time  thereafter  is  provided  for  by 
thla  section,  authorialng  Interest  to  be  in- 
cluded down  to  rendition  of  judgment. — 
Gray  v.  Palmer,  28  Cal.  416.  420. 

8.  Where  judgment  Is  not  entered  until 
one  year  after  rendition  of  verdict,  clerk 
should  Include  therein  intereat  on  amount 
of  verdict  from  time  of  its  rendition,  as 
this  section  expressly  provides.  There  Is 
nothing  to  contrary  in  Alpers  v.  Scham- 
mel.  75  Cal.  590,  17  Fao.  708:  but  if  there 
were  decision  would  be  In  direct  conflict 
with  statute  and  would  be  overruled. — 
Golden  Gate  M.  &  Mln.  Co.  v.  Joshua  Hendy 
M.  Works,  82  Cal.  184,  1S5,  S3  Pac.  45. 

9.  Failure  to  file  memorandnm — V«U 
Jndsment, — Action    of    clerk    in  inserting 

costs  In  Judgment  Is  mere  ministerial  act 
depending  entirely  for  its  basis  upon  mem- 
orandum of  costs,  and  where  no  memoran- 
dum Irus  heen  served  on  opposite  party  or 
lias  betn  filed  Judgment  for  costs  is  void. — 
Itlddell  V.  Harreli.  71  Cal.  254.  260,  261,  12 
Pac.  37.  See  Chapln  v.  Broder.  16  Cal. 
403.  418. 

10.  Matter  of  riKbt. — Right  to  interest 
from  rendition  of  Judgment  Is  created  by 
this  section  and  party  entitled  thereto  can 
not  be  deprived  of  such  right  because  court 
formulates  Judgment  to  be  entered  instead 
of  leaving  it  to  action  of  clerk  alone. — 
Barnhart  v,  Edwards,  128  Cal.  572,  675.  61 
Pac.  176. 

11.  MechnnlOM*  lienit— Computatloa  of  In- 
tercut.— Interest  In  Judgment  foreclosing 
mechanics*  liens  of  contractor  should  be 
allowed  on  various  amounts  from  times 
they  becaii'e  due  and  not  only  upon  gross 
amount  from  time  of  comnieiicement  of  ac- 
tion.~KnowIe8  v.  Baldwin.  1S5  Cal.  224,  227. 
67  Pao.  988. 

12.  OpBB  aecfinnt — Intereat  allowed  from 
aacertainaiCBt  of  balance. — In  an  action  for 

the  reasonable  value  of  goods  upon  an  open 
account  Interest  Is  allowable  from  the  date 
upon  which  the  balance  is  due  was  ascer- 
tained, only. — Sea  v.  Lorden,  37  Cal.  App. 
444,  145  Pac.  86,  following  doctrine  In  Brick- 
son  T.  Stooktoa  A  T.  C  R.  Co.,  148  Cal.  206, 
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82  Pac.  961;  Merchants'  Collection  Agency 
V.  Gopcevlc,  23  Cal.  App.  216,  137  Pac.  609, 

IS.  Premature  inaertlon  in  Jadeinent— 
Effect  of. — Inserting  in  Judsment  amount 
of  coats  before  they  are  taxed  or  properly 
ascertained  is  mere  clerical  misprision  of 
clerk  and,  though  erroneous,  does  not  affect 
validity  of  Judgment  or  order  of  sale  Issued 
thereon.  Subsequent  grantins  of  motion  to 
retax  has  effect  of  amending  Judgment  and 
curing  error. — Janes  v.  Bui  lard.  107  Cal. 
130,  132,  40  Pac.  108. 

14.  Same — Error  cared. — Order  reducing 
amount  of  costs  claimed  cures  error  of 
clerk  In  entering  same  In  Judgment  with- 


out awaiting  retaxatlon  of  the  costs. — 
Foley  V.  California  H.  Co,,  115  Cal.  184,  1^6, 
56  Am,  St.  Rep.  87,  47  Pac.  i2. 

15.  Pronil-iisary  note — FlntllnK  by  court  In 
action  upon  embraces  whole  amount  due  as 
principal  and  interest  at  date  of  findina;,  and 
bears  Interest  thereafter  as  whole  at  legal 
rate  and  not  according  to  rate  stipulated 
In  note. — Murdock  v.  Clarke,  88  Cal.  384,  26 
Pac.  601. 

18.  Waiver  by  not  clatmlDg. — Costs  not 
claimed  as  provided  In  section  1033,  ante, 
and  Interest  as  provided  In  this  section  are 
waived. — Hotchkiss  V.  Smith,  108  Cal.  285, 
286.  41  Pac.  304. 


§  1036.  WHEN  PLAINTIFF  IS  A  NONBESIDENT  OB  FOREIGN  CORPO- 
RATION, DEFENDANT  MAY  REQUIRE  SECURITY  FOR  COSTS.  When 
the  plaintiff  in  an  action  or  special  proceeding  resides  out  of  the  state,  or  is  a 

foreign  corporation,  security  for  the  costs  and  charges,  which  may  be  awarded 
against  such  plaintiff,  may  be  required  by  the  defendant.  When  required,  all 
proceedings  in  the  action  or  special  proceeding  must  be  stayed  until  an  under- 
taking, executed  by  two  or  more  persons,  is  filed  with  the  clerk,  to  the  effect 
that  they  will  pay  such  costs  and  charges  as  may  be  awarded  against  the  plain- 
tiff by  judgment,  or  in  the  progress  of  the  action  or  special  proceeding,  not 
exceeding  the  sum  of  three  hundred  dollars.  A  new  or  an  additional  under- 
taking may  be  ordered  by  the  court  or  judge,  upon  proof  that  the  original 
nxtdertaking  is  insufficient  security,  and  proceedings  in  the  action  or  special 
proceedings  stayed  until  such  new  or  additional  imdertaking  is  executed  and 
filed. 

History:  Enacted  March  11,  ld72,  re-enactment  of  S  512  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  181,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  re-enacted  March  IS,  1903,  Stats,  and  Amdts.  1903.  p.  187. 

NONBESIDBNT  OR  FOREIGN  CORPORA- 
TION PLAINTIFP— SECUBITT 
FOR  COSTS. 


1.  As  a  matter  of  right, 

2.  Ezeeption  to  sureties. 

3.  Form  and  sufficiency  of  security. 

4.  Section  not  exclusive. 

5.  Undertakings  by  nonresidents  —  Power  to 

extend  time. 

6.  Will  contest — Order  requiring  security  for 

eosts  to  be  filed  withm  ten  days,  inefFec- 
toal. 

1.  Aa  a  natter  rtslit.— Statute  vests 
defendant  with  rlffht  to  aecurlty  tor  costs, 
and  court  can  not  asalnat  his  will  deprive 
him  of  It. — Clune  v.  Sullivan.  B6  Cat  249, 
2&1. 

2.  ExceptloB  fo  aaretlea. — The  provisions 
of  the  above  section  do  not  authorize  the 
service  of  exception  to  the  sureties  in  an 
undertaking  for  Beeurity  for  costs  given  by 
a  nonresident  plaintiff:  the  only  remedy, 
if  the  security  g:lven  Is  insufllcient,  being 
that  the  court  may  order  a  new  or  an 


additional  undertaking. — Estate  of  Baker. 
176  Cal.  480,  168  Pac.  881. 

3.  Fvra   and   ■vffleieBcr   of  aecarltr- — 

Where  the  security  for  costs  required  to 
be  given  on  behalf  of  a  nonresident  plain- 
tiff. In  the  undertaking  it  is  recited  thai  tJie 
"plaintiff  will  pay  all  costs  and  charges," 
etc.,  the  undertaking  is  InsufUclent;  the 
sureties  must,  themselves,  expressly  prom- 
ise that  they  wilt  pay  Costs  and  charges, 
etc. — Carter  v.  Superior  Court,  176  Cal.  752, 
169  Pac.  667. 

4,  Section  not  exclusive. — This  section 
does  not  by  application  of  principle  ex- 
presslo  unlus  exolusto  alterius  prevent 
court  requiring  security  for  costs  as  terms 
upon  allowing  an  amendment,  etc.,  under 
section  473,  ante. — Clune  v.  Sullivan,  56  Cal. 
249.  251. 

0.  I'ndertaklnvs  by  nanr»»ldeDtM — Power 
to  extcDd  time. — The  undertaking  required 
by  the  above  section  to  be  given  to  a  non- 
resident plaintiff  may  be  extended  under 
the  provisions  of  section  1054,  post. — Hertz 
v.  Superior  Court,  25  Cal.  App.  83,  169 
Pac.  25$. 

See  pars,  2,  3,  this  note. 
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«.  Win  coatcat— Order  rvqnlrliiK  acen- 
rltr  fur  <Mutm  to  b«  filed  within  ten  Anr», 
Inc-ireetaal  for  any  purpose  because  under 
above  section  and  section  1037,  post,  parties 


have  thirty  days  in  which  to  file  undertak- 
ing to  secure  costs. — Estate  of  Dean,  149 
Cal.  47,  S7  Pac.  IS. 


§  1037.  IF  SUCH  SECURITY  BE  NOT  GIVEN,  THE  ACTION  BIAY  BE 
DISMISSED.  After  the  lapse  of  thirty  days  from  the  service  of  notice  that 
security  is  required,  or  of  an  order  for  new  or  additional  security,  upon  proof 
thereof,  and  that  no  undertaking  as  required  has  been  filed,  the  court  or  judge 
may  order  the  action  or  special  proceeding  to  be  dismissed. 

Htatory:  Enacted  March  11,  1872,  re-enactment  of  8  514  Practice 
Act;  amendment  by  Code  Commission.  Act  March  8,  1901,  Stats,  and 
Amdts  1900-1,  p.  181,  held  unconstitutional,  see  history,  §5  ante; 
amendment  re-enacted  March  18,  1903,  Stats,  and  Amdts.  1903,  p.  188. 

dent  plaintiff,  of  whom  security  for  costs 
is  required,  attempts  in  good  faith  to  com- 
ply with  the  requirements  of  the  statute, 
but  flies  an  undertaking:  defective  as  to 
form,  the  court  does  not  lose  Jurisdiction 
of  the  action  after  the  expiration  of  thirty 
days,  and  Is  not  bound  to  dismiss  the  ac- 
tion, but  has  the  discretion  to  grant  leave 
to  the  plaintiff  to  tile  a  proper  undertak- 
ing—Carter V.  Superior  Court,  17«  Cal.  752, 
169  Pac.  667. 

5,  Sane — Same — Failure  to  lie  wkea 
proverly  reqnlred— Problbltloa. — In  a  case 
in  which  the  court  refuses  to  dismiss  an 
action  because  of  failure  of  a  nonresident 
plaintiff  to  give  security  for  costs  when 
properly  required  to  do  so.  and  Is  proceed- 
ing to  try  the  cause  without  the  under- 
taking required  by  law  to  be  filed,  the 
defendant  has  no  plain,  speedy,  and  ade- 
quate remedy  In  the  ordinary  course  of 
law  and  prohibition  will  lie  to  restrain  the 
trial  court  from  proceedlns^ — Carter  v.  Su- 
perior Court,  176  Cal.  752,  169  Pac.  66". 

6,  JodKineBt  mot  a  bar. — Judgment  of 
dismisBal  for  failure  to  file  undertaklns  Is 
not  judgment  on  merits,  matter  directly  ad- 
judged being  that  plaintiff  failed  to  give 
security  for  costs  and  therefore  could  not 
be  Iieard,  not  that  he  had  no  cause  of  ac- 
tion or  that  defendant  had  valid  defense, 
and  therefore  Is  not  bar  to  subsequent 
action. — Rosenthal  v.  McMann,  93  Cal.  505. 
609,  29  Pac.  121. 

7,  Time  of  motion  —  Appeal  -  bond. — 
Where  notice  requiring  security  Is  not  ac- 
companied by  order  staying  proceedlngSi 
and  is  given  on  the  day  before  Judgment 
is  rendered,  motion  for  diamlisal  made 
after  appeal  is  taken  will  not  be  granted, 
as  In  Btich  case  motion  comes  too  late  and 
appeal-bond  furnishes  sufllclent  security 
for  future  costs. — Comstock  v.  Clemens.  19 
Cal.  77.  80. 


NONRESIDENT   PLAINTIFF  —  DISMIS- 
SAL FOB  WANT  OF  SECUEITY. 

1.  Constmetion  of  section — Matter  of  right. 

2.  Gonteit  of  probate  of  will. 

3.  Same— Costs  in— Bequiring  security  for  to 

be  filed  within  ten  days. 

4.  Defective  undertaking— JuriBdietion  —  Dis- 

missal diseretionaTy. 
6.  Same— Same  — Failure  to  file  when  prop- 
erly required — Prohibition. 

6.  Judgment  not  a  bar. 

7.  Time  of  motion — ^Appeal-bond. 

1.    ConstraetloD    of  «ec*loii — Matter  of 

rliebl.— Amount  as  well  as  condition  of 
bond  is  prescribed  by  code,  and  court  has 
nothing  to  do  with  fixing  same.  Statute 
vests  in  defendant's  right  to  have  bond, 
and  court  can  not  deprive  him  of  that  right 
or  alter  amount  or  terms  of  bond  required. 
When  demand  for  security  is  made,  law 
itself  stays  further  proceedings  on  part  of 
plaintiff  until  demand  is  compiled  with  ac- 
cording to  provisions  of  code.  After  un- 
dertaking or  bond  In  form  speciHed  is 
given,  new  or  additional  undertaking  may 
be  required  by  court  when  first  Is  deemed 
Insufflclent,  but  court  has  no  prvwer  to 
dispense  with  giving  of  first  bond  or  under- 
taking.—Meade  Co.  Bank  v.  Bailey,  137  Cal. 
447,  449.  70  Pac.  2S7. 

::.  ConlcKt  of  probate  of  will  la  not  ac- 
tion provided  for  In  this  section,  and  there- 
fore nonreaident  contestant  need  not  give 
this  security. — Estate  of  Joseph,  118  Cal. 
660,  662.  SO  Pac.  768. 

3.  Same— Coat*  to — ReqnlrlnK  seearltr 
for  to  be  flleA  Wltbla  tea  dars  ineffectual 
for  any  purpose.  See,  ante,  |  1036,  note 
par.  6. 

4.  Defeeflve  uBderfaktaE^^arlsdletlon — 
DlmalHBl  dlaeretloBarT.^Where  a  nonresi- 


§  1038.  COSTS  WHEN  STATE  IS  A  PARTY.  "When  the  state  is  a  party, 
and  coats  are  awarded  againat  it,  they  must  be  paid  out  of  the  state  treasury. 

History:  Enacted  March  11,  1872. 
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COSTS  WHEN  STATE  A  PARTY. 

1.  Costs  against— OfBeer  not  affected. 

2.  Coanael  fees. 

3.  Publication — 'Bf  whom  paid. 

Seevrltr  for  CMt»  mot  nq,mln*  tm  h* 
■fvcB  br  mtmtm. — See,  post.  { 10E8. 

1.   Cwto  asalHirt— Oaeev  Mirt  atfeetcd^ 

UlspenslOff  with  undertaking  on  appeal 
docH  not  necessarily  Imply  that  personal 
liability  for  costs  or  damasres  may  not  be 
tendered  aeralnst  county  officer. — Lambereon 
V.  JeCferdH,  116  CaL  492,  494.  4S  Pac.  486. 

3.  Coaud  fee&i — Thta  section  deals 
mainly  with  "oosta"  as  such,  and  does  not 


Include  counsel  fees  for  services  rendered 
In  action  to  which  state  ia  party. — Sulli- 
van V.  Oage.  145  Cal.  759,  767,  769,  79  Pac 
637. 

3.  PubllcKtloB — By  wfaom  paid. — In  ac- 
tion affalnst  defaulting  purchaser  of  state 
lands,  cost  of  publication  of  summons 
should  be  Included  In  costs  taxed  against 
defendant,  and  entire  amount  of  Judgment 
Is  to  be  collected  of  defendant  by  execu- 
tion if  possible,  but  If  execution  be  re- 
turned unsatisfied,  cost  of  publication  is 
chargeable  against  state,  and  payable  out 
of  general  fund. — Lawrence  '  v.  Booth,  46 
Cal.  187.  189. 


§  1030.  COSTS  WHEN  COUNTY  IS  A  PARTY.  When  a  county  is  a  party, 
and  costs  are  awarded  against  it,  they  must  be  paid  out  of  the  county  treasury. 

History:  EInacted  March  11,  1872. 


1.  Oosta  acalBat  oOielal. — Dispensing 
with  undertaking  for  costs  does  not  neces- 
sarily Imply  that  personal  Judgment  for 
costs  or  damages  ean  not  be  rendered  In 
action  acalnst  county  official  In  official  ca- 


pacity.— lAmberson  v.  Jefferds,  116  Cal.  492 
494,  48  Pac.  48S. 

Seenrtlr  tor  ea«ta  -Wot  re«ali««  t«  b« 
gfTca  by  ctmaty.— See,  post,  i  1068. 


CHAPTER  VII. 


GENERAL  PROVISIONS. 


i  1045.    Lost  papers,  how  supplied. 

1  1046.  Pa^rs  without  the  title  of  the  ac- 
tion, or  with  defective  title,  may 
be  valid. 

S  1046a.  Papers  destroyed  by  fire  or  other 
calamity.    Filing  nunc  pro  tune. 
Sueeessive  actions  on  the  same  con- 
tract, etc. 
Consolidation  of  aereial  actions  into 
one. 

Actions,  when  deemed  pending. 
Actions  to  determine  adverse  claims 

and  by  sureties. 
Testimony,  when  to  be  taken  by  the 

clerk. 

The  clerk  most  keep  a  register  of  ac- 
tions. 


S  1047. 

1048. 

fi  1049. 
^  1U50. 

i  1051. 

$  1052. 


§  1053.    Two  of  three  referees,  etc.,  may  do 
any  act. 

§  1054.    Time  within  which  an  act  is  to  be 
done  may  be  extended  by  the  court. 
Actions  against  a  sheriflf  for  official 
acta. 

Corporations  may  become  qureties  on 

undertakings  and  bonds. 
Undertakings  mentioned  in  this  code, 
requisites  of. 
1 10S7a.  Justification  by  corporate  surety  on 
bonds. 

People  of  state  not  required  to  give 

bonds  when  state  is  a  party. 
Snre^   on   appeal   substituted  to 
rights  of  judgment  creditor. 


1 1055. 
11066. 
1 1057. 


{  1058. 
S 1059. 


§1045.  LOST  PAPERS,  HOW  SUPPLIED.  If  an  original  pleading  or 
paper  be  lost,  the  court  may  authorize  a  copy  thereof  to  be  filed  and  used 
instead  of  the  origmal. 

History:  Enacted  March  11,  1872. 


LOST  PAPERS— HOW  SUBSTITUTED. 

1.  Evidence — Loss  of  judgment-roll. 

2.  Intendmeot  or  preanmption. 

3.  Lost  pleadings — Trial  on  merits. 

4,  5.  Notice  of  motion  to  substitute. 

6.  Practice  —  Manner  of  correcting  loB 
of  pleadings,  etc. 
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7.  Substituted  papers— Service  by  publi- 

cation—Findingg  of  court  and  con- 
tents of  judgment-roll  —  Presump- 
tion on  appeal, 

8.  Sammons,  loss  of— Motion  to  dismiss. 

9.  Trial  court  must  make  snbstitutioa. 
10.  Same— Practice. 

11, 12.  Weight  to  be  given  copies. 

13.  Sanie— Summons  and  proof  of  service. 
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liOST  PAPERS— HOW  SUPPLIED. 


IPt.  II. 


Am  to  natbrDtleatiom  of  remrda,  *«•,  post. 
S9  1905,  1906  and  note. 

Am  to  certMcatca  to  evplea  of  wrltlnvi, 

see,  post,  li  1923  et  seQ.  and  notes. 

Ah  to  copies  of  (orelsm  reeavds,  see,  post, 
!  1907. 

As  to  presentation  of  lost  elnim 
estate  ot  decedent,   see,   poift,   f  1497  and 
not?. 

As  to  proof  of  lost  or  destroyed  will,  see, 
post,  !S  133S  et  seq.  and  notes. 

1.    Evidence  —  Loan    of    Judjrment-roll. — ■ 

Record  of  judgment  In  Judgment-book 
should  be  admitted  as  competent  evidence 
of  what  matters  were  considered  and 
passed  upon  by  court  In  case  judgment-roll 
be  lost. — Simmons  v.  Threshour,  118  Cal. 
100.  101.  60  Pac  312. 

S.  iBtendnaent  or  presanptlon, — ^Where 
copy  of  paper  appears  In  Judgment-roll  it 
will  be  inferred  that  original  had  been 
lost  and  copy  substituted  by  order  of  court 
upon  proper  showing. — Slchler  v.  Ijook,  93 
Cal.  600,  608,  29  Pac.  220. 

3.  Loat  of  plead  In  so— Trial  on  merits, — 

A  Judgment  rendered  on  a  Justices'-court 
appeal  can  not  be  questioned  on  the  ground 
that  the  superior  court  was  without  Juris- 
diction to  try  the  case,  for  the  reason  that 
the  justices'  court  had  no  jurisdiction  on 
account  of  the  loss  of  the  original  com- 
plaint, and  the  lack  of  any  copy  thereof  on 
tile  therein,  where  trial  was  had  on  the 
merits  In  the  superior  court  without  ob- 
jection being  made  to  the  jurisdiction  of 
the  superior  court,  or  other  objection,  ex- 
cept to  the  motion  to  substitute  a  copy 
for  the  original  lost  complaint. — Brians  v. 
Superior  Court,  32  Cal.  App.  SOS,  162  Pac. 
420. 

4.  Noflee  of  motion  to  snbstltute. — Sub- 
stitution of  papers  Is  always  within  discre- 
tion of  court  and  no  notice  of  motion  to 
apply  for  It  need  be  given  when  notice  can 
be  of  no  use. — Benedict  v.  Cozzens,  4  Cal. 
381,  382. 

5.  See  People  v.  Casalls.  27  Cal.  522,  528, 
wiiere  it  Is  said  above  case  may  be  dis- 
tinguished from  general  rule  In  that  there 
defendant  answered  substituted  complaint 
before  objection  that  it  was  allowed  to  he 
filed  without  notice  was  taken  and  also  say 
that  if  it  could  not  be  so  distinguished  It 
would  be  overruled. 

fl.  Practlee — Manner  ot  correctlnfc  Ions 
of  pleMdlng*,  etc.,  is  to  show  by  aflldavit 
what  record,  loss  of  which  is  to  be  sup- 
plied, contained.  Substitution  can  only  be 
made  after  personal  notice  of  Intention  to 
move  court,  and  notice  must  he  sufficiently 
explicit  to  advise  opposite  party  of  what 
Is  Intended  as  well  as  to  enable  him  to 
controvert  affidavits. — McLendon  v.  Jones, 
8  Ala.  298,  42  Am.  Dec.  640,  quoted  and  ap- 
proved In  People  v.  Cazalls,  27  Cal.  522,  623. 

T.  Snbstltuted  papers— Service  by  pnb- 
LIcatloB— Flndlno  of  court  and  contents  of 


Jntement-roll— Presvmptlon  on  appeal. — In 

a  case  In  which  a  printed  form  of  complaint 
Is  found  In  the  judgment-roll,  the  printed 
form  also  containing  an  attached  printed 
verification,  with  the  signature  of  atBant 
and  notary  public  all  printed,  as  In  the  body 
of  the  complaint,  and  the  order  of  publica- 
tion of  summons  contained  In  such  judg- 
ment-roll, by  reference  to  a  "verified  com- 
plaint on  die"  therein,  recites  that  It 
appears  to  the  court  that  a  good  cause  of 
action  exists  in  favor  of  the  plaintiff  and 
against  the  defendants,  and  where  tho 
Judgment  therein  recites  that  the  d'-- 
fendants  had  been  "duly  and  regularly 
summoned  to  appear  and  answer  plaintlfT's 
complaint,"  an  appellate  court  must  pre- 
sume. In  the  absence  of  evidence  to  the 
contrary,  that  the  trial  court  for  good 
cause  permitted  a  copy  of  the  c>mplalnt 
tiled  therein  to  be  substituted  In  I'leu  and 
place  of  the  original. — Shattuck  v.  Palmer. 
41  Cal.  App.  701,  183  Pac,  259,  applying  the 
doctrine  in  Schtler  V.  Look,  93  Cal.  600.  29 
Pac.  220. 

8.  Sommeaa.  loan  of — Bfotlon  to  dlaailaa. 

■ — Fact  that  summons  In  an  action  was  lost 
for  lime  makes  no  difference  on  motion 
to  dismiss  under  section  581,  ante,  as  party 
had  remedy  under  this  section  to  supply 
copy  of  lost  summons. — Grant  V.  McArthur, 
137  Cal.  270,  272,  70  Pac.  88. 

9.  Trial  eonrt  most  make  aobatltntlon. 

— Appellate  court  has  no  control  over  rec- 
ord of  trial  court,  and  in  case  of  loss  of 
judgment- roll  order  substituting  copies 
therefor  Is  within  province  of  trial  court. 
— Buckman  v.  Whitney,  28  Cal.  555,  556. 

10.  Same — Practice. — -In  case  of  appeal 
where  judgment-roll  or  other  papers  neces- 
sary to  be  Included  In  transcript  are  loat 
application  should  be  made  to  trial  court 
upon  notice  to  opposite  parties  to  restore 
Its  record  by  supplying  defects  occasioned 
by  loss  and  then  taking  transcript  of  record 
thus  restored.  Proceeding  should  be  for 
court  upon  due  notice  to  ascertain  what 
particular  papers  constitute  Judgment-roll: 
to  order  that  such  papers  be  attached  to- 
getlier,  filed  in  court,  and  that  the  same 
thenceforth  constitute  Judgment-roll:  and 
not  for  court  to  order  that  copies  of  cer- 
tain papers  might  be  used  in  preparing 
transcript  on  appeal  with  same  effect  as 
originals. — Buckman  v.  Whitney,  28  Cal. 
555.  557,  559. 

11.  Weight  to  be  siven  eopiea. — Order 
authorizing  copies  to  be  flled  la  determina- 
tion that  they  are  correct  copies  ot  orig- 
inals, and  copies  thus  substituted  are  en- 
titled to  same  weight  as  would  be  original.*. 
— Hibernia  Sav.  &  L.  Soc.  v.  Mattltla.  116 
Cal.  424.  426.  48  Pac.  370.  See  KnowUon  V. 
Mackenzie,  110  Cal.  183,  42  Pac.  580. 

12.  Copies  of  papers  substituted  as  pro- 
vided by  this  section  are  entitled  to  same 
weight  as  would  be  originals. — Knowlton 
V.  Mackenzie,  110  Cal.  i83.  194,  42  Pac  S80. 
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13.    Sam^— Snmmona  and  proof  of  MCrvlcr. 

— Summons  with  proof  of  service  Indorsed 
thereon  being-  lost,  court  may  order  copy 
substituted,  and  having  acquired  Jurisdic- 


tion by  service,  may  proceed  upon  substi- 
tuted record  same  as  It  might  have  done 
upon  original. — Hibernia  Sav.  &  L.  Soc.  v. 
Matthla,  116  Cal.  424,  426,  4S  Pac.  370. 


§  1046.  PAPERS  WITHOUT  THE  TITLE  OF  THE  ACTION,  OB  WITH 
DEFECTIVE  TITLE,  MAY  BE  VALID.  An  affidavit,  notice,  or  other  paper, 

without  the  title  of  the  action  or  proceeding  in  which  it  is  made,  or  with  a 
defective  title,  is  as  valid  and  effectual  for  any  purpose  as  if  duly  entitled,  if  it 
intelligibly  refer  to  such  action  or  proceeding. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  6S1  Practice  Act 

NO  TITLE  OR  DEFECTIVE  TITLE. 


1,  2.  Absence  of  title — Affiiiavit  as  basis  for 
writ  of  mandamus. 

3.  Defective  title  of  paper — Does  not  in- 

validate judgment. 

4.  New  uudertakiug  in  appellate  court. 

5.  Non-prejudicial  defect. 
C.  Notice  of  appeal.. 

7.  Omission  of  name  of  one  plaintiff. 

1.  Ahaence  of  tltlc-^ffldavit  aa  baala 
for  writ  «f  mnndainiia  Is  not  Invalid  be- 
•  .-Lure  it  docs  not  contain  title  of  cause  In 

u-iiii-!i  writ  fa  issued.  Allldtivit  Is  as  viilid 
V,  itlioiit  title  OS  with  It. — iKCrary  v. 
1  caudry.  CT  Cal.  120,  122,  7  Pac.  264. 

2.  AfRdavlt  on  motion  for  change  of 
venue  attached  tu  notice  and  demand  but 
not  entitled  In  action  and  referring  to 
"above  entitled  action"  may  be  held  to 
refer  to  action  entitled  In  notice  and  de- 
mand and  Is  sufficient  under  this  section. — 
Watt  T.  Bradley,  S5  Cal.  415,  417.  30  Pac. 
557. 

S.  Detective  tUle  of  paver — Doea  not  In- 
validate Jadsment. — Under  the  provisions 
of  the  above  section  a  mere  defect  In  the 
title  of  a  paper  in  a  cause  does  not  oper- 
ate to  Invalidate  a  Judgment  rendered 
therein,  if  It  Intelllsently  refers  to  the 


action  or  proceeding. — In  re  McGrew,  183 
Cal.  177,  190  Pac.  804. 

4.  New   nndertaklni;   In    appellate  coart 

will  always  be  allowed  where  appeal  is 
taken  bona  fide  and  not  for  delay,  upon  ob- 
jection that  undertalting  filed  in  lower 
court  is  imperfect  or  objectionable. — Coul- 
ter V.  Stark,  7  Cal.  244,  245. 

5.  Non-preJudlclal  detrcl. — Notice  of  tak. 
Ins  deposition  ts  not  invalid  by  error  In 
title  of  cause  where  no  other  suit  was 
pending  between  parties  named  and  no  one 
was  misled  by  defective  title.— Mills  v. 
Dunlap,  3  Cal.  94,  97. 

0.  Notlee  vt  appeal  entitled  "Emma  But- 
ler V,  Thomas  Ashworth"  Instead  of  "Han- 
nah Butler  V,  Tiiumas  Asl.w  rth."  but  duly 
entitled  as  to  court  and  department  in 
wlilcli  action  was  pendliis.  cuiitainiii^  num- 
ber of  cause  and  Intelligibly  referring  to 
Judgment  and  order  appealed  from,  is  suf- 
ficient by  virtue  of  this  section  and  will 
not  Invalidate  appeal. — Butler  v.  Asbworth, 
100  Cal.  334.  336,  34  Pac.  780. 

T.  Omission  of  name  of  one  plaintiff. — 
Notice  of  Intention  to  move  for  new  trial 
directed  to  and  served  on  attorneys  who 
were  attorneys  for  all  plaintiffs,  la  not 
rendered  Insufficient  because  name  of  one 
of  plaintllTs  ts,  by  inadvertence,  omitted  In 
caption. — Cook  v.  Sudden,  94  Cal.  443,  444, 
29  Pac.  949. 


§  1046a.  PAPERS  DESTROYED  BT  FIRE  OB  OTHEB  OALAMITT.  FIL- 
ING NUNC  PRO  TUNC.  In  all  cases  brought  under  the  provisions  of  any  act 
providing  for  the  establishment  and  quieting  of  title  to  real  property  in  cases 
where  the  public  records  in  the  office  of  the  county  recorder  have  been,  or  shall 
hereafter  be,  lost  or  destroyed,  in  vphole  or  in  any  material  part  by  flood,  fire 
or  earthquake,  all  papers  filed  under  order  of  court  nunc  pro  tunc  as  of  the 
date  when  they  should  have  been  filed,  shall  have  the  same  force  and  effect  as 
if  filed  on  the  date  when  they  should  have  been  filed. 

History:   Enactment  approved  April  21,  1909,  Stats,  and  Amdts.  1909, 
p.  1065. 

§  1047.   SUOOESSIVE  ACTIONS  ON  THE  SAME  CONTBAGT,  ETC.  Suc- 
cessive actions  may  be  maintained  upon  the  same  contract  or  transaction, 
whenever,  after  the  former  action,  a  new  cause  of  action  arises  therefrom. 
History:   Ehiacted  March  11,  1872,  re-enactment  oX  1 626  Practice  Act 
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SUCCESSIVE  ACTIONS— SAME  CON- 
TRACT. 

1.  Action  for  breach  of  eontnict. 

2.  Continuous  breach — As  a  new  cause  of  ac- 

tion—Additional damages. 

3.  Continuous  breach  of  contract  for  sale  of 

land, 

Ak  to  proce«dliiK«  <">  foreclosure  of 
mortKaKC  where  debt  fnlU  doe  at  different 
timca.  Bee.  ante,  S  728  and  note. 

1.  AetiOR  fttr  breaek'of  cvntmct. — Upon 
a  breach  of  a  contract  for  the  aale  of  land 
by  the  vendor,  the  vendee,  while  he  haa  an 
election  of  remedies,  acquires  but  a  single 
cause  "of  action,  which  must  be  enforced 
In  a  single  proceeding.— Abbott  v.  The  76 


Land  and  Water  Co.;  161  Cal.  47,  118  Pac. 
486. 

a.  CaatlBwraa  breach— Aa  aew  cause  mt 
action— Additional  dnMscs^^e  rule  here 
stated  has  no  application  to  actions  for  ad- 
ditional damages  on  account  of  aome  par- 
ticular breach  Involved  In  a  former  action. 
—Abbott  V.  The  76  Land  and  Water  Co.,  161 
Cal.  48,  118  Pac.  426. 

3.  ContlnnoiiM  breach  of  contract  for 
■ale  of  land. — Where  the  vendor  absolutely 
repudiates  the  contract,  auch  repudiation 
constitutes  a  single  breach,  complete  at  the 
time  of  the  repudiation,  and  a  single  and 
entire  cause  of  action:  and  no  continuous 
breach  arises,  giving  rise  to  new  causes  of 
action,  as  long  as  It  continues,  within  the 
meaning  of  this  section. — Abbott  v.  The  76 
I^nd  and  Water  Co.,  161  Cal.  48,  118  Pac. 
426. 


§  1048.    CONSOLIDATION  OF  SEVERAL  ACTIONS  INTO  ONE.  Whenever 

two  or  more  actions  are  pending  at  one  time  between  the  same  parties  and  in 
the  same  court,  upon  causes  of  action  which  might  have  been  joined,  the  court 
may  order  the  actions  to  be  consolidated. 

History:   Enacted  March  11,  1872,  re-enactment  of  8  586  Practice  Act 

CONSOLIDATION  OF  ACTIONS. 

1.  Appellate  court  will  not  make. 

2.  Construction  of  section. 

3.  Evidence— Depositions. 

4.  Justice's  court — Has  jurisdiction  of  these 

aeparate  actions. 

5.  Nonsuit  as  to  certain  parties— Effect  of. 

6.  Where  consolidation  made. 


Aa  to  coaeolMattaa  actioM  to  foreeloac 
meehaaica*  lleM»  see,  post,  I  llflfi  and  note. 
A«  to  joinder  of  canaea  ©f  action,  see. 

ante,  9  427  and  note. 

1.    Appellate    coart    wdl    not  make— 

On  appeal  consolidation  of  causes  wHl  not 
he  made.— Wallace  v.  Bldredge  (No.  2).  27 
Cal.  498,  SOO. 

S.  CaaatmetMa  sf  aectton. — There  la  no 
warrant  for  construing  this  section  as  re- 
quiring a  consolidation  simply  because  the 
causes  of  action  miKht  have  been  Joined:  In 
other  words,  the  word  "may"  need  not  be 
construed  as  "inuat."  The  court  la  hereby 
authorized  to  consolidate  cases  InvolvlnK 
causes  of  action  which  might  have  been 
Joined,  where.  In  Ita  Judgment,  the  inter- 
ests of  Justice  make  It  proper  that  a  con- 
solidation should  be  had. — Realty  Const,  ft 
Mortg.  Co.  v.  Buperlor  Court,  166  Cal.  543. 
132  Pac.  1048. 


3.  Evidence — Dcpoaltloaa   taken   In  any 

one  of  eonaoUdated  actions  are  admis- 
sible on  trial  after  consolidation.- Wolters 
V,  Rossi,  126  Cal.  644.  649,  69  Pac.  143. 

4.  jDNllcen'  court — Has  Jnrladletton  of 
three  separate  actions  to  recover  same 
property,  value  of  which  la  within  Juris- 
dictional amount,  after  same  have  been 
consolidated.- Carlaga  v.  Dryden,  19  Cal. 
307,  308. 

5.  Nonsuit  aa  to  certain  partlea  Kffect 

of. — In  consolidated  actions  to  foreclose 
mechanics'  Hens  plalntllTs  become  actors 
against  each  other,  as  Well  as  against 
owners,  and  each  is  entitled  to  reduce  or 
avoid  lien  of  either  of  others  by  any  evi- 
dence that  would  have  that  effect.  Nonsuit 
of  one  plaintiff  aa  to  certain  defendants 
merely  determines  that  he  la  entitled  to 
nothing  as  against  those  defendants  and 
he  Btlll  remains  party  to  consolidated  ac- 
tion as  against  other  partlea. — Kennedy  A 
S.  L.  Co.  V.  Dusenbery,  116  Cal.  124.  12«,  47 
Pac.  1008. 

0.  Where  conMolldatlon  made. — Where 
cause  of  action  sued  on  In  several  actions 
might  have  been  united  In  one.  court  may 
order  consolidation. — Smith  v.  Smith,  M 
Cal.  123.  324.  21  Pac.  4,  i2  Pac  186.  549: 
WoUers  T.  Rossi,  126  Cal.  644,  S49,  69  Pac. 
143. 


§  1049.  ACTIONS,  WHEN  DEEMED  PENDING.  An  action  is  deemed  to 
be  pending  from  the  time  of  its  commencement  until  its  final  determination 
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upon  appeal,  or  until  the  time  for  appeal  has  passed,  unless  the  judgment  is 

sooner  satisfied. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  182,  act  held  uncon- 
stitutional, see  history,  S  6  ante. 

ACTIONS  DEEMED  PENDING,  WHEN. 

1.  Abatement,  plea  of — Practice. 

2.  Action  lies  on  final  judgment  only. 

3.  Alienation  of  property  pendente  lite— 

Effect  of. 

4.  Alimony  —  Jurisdiction  of  superior 

court — Effect  of  rendition  of  judg- 
ment, and  of  appeal  therefrom. 
5,6.  Same — Pendente  lite. 

7.  Amending  decree. 

8.  Attachment  bond — Suit  on, 

9.  BuUding  and  loan  asaoeiation — Liqui- 

dation by  commissioner  —  Compen- 
satiun  of  custodian. 
10, 11.  Construction  of  section — In  general. 

12.  Costs — Final  adjudication  of  subject- 

matter. 

13.  Default — Action  is  still  pending  after 

entry  of. 

14.  Definition — "Action"  and  "cause  of 

action," 

15.  During  appeal  —  Code  proTuion  does 

not  affect  rule, 

16.  During  interim  between  snstaining  of 

demurrer,  etc. 

17.  Evidence — Judgment  must  be  final — 

When  final. 

18, 19.  Same  —  Judgment  as  —  Effect  of  ap< 

p«U. 

20.  Same — Judgment  of  divorce. 
21, 22.  Same — Rule  of  evidence  is  not  pre- 
scribed. 

23.  Same — Within  time  for  appeal. 

24.  Excepting  to  sniBcieney  of  surtties. 
85.  Final  judgment  terminates  proceed- 
ing— Reason  of  role. 

26.  Former  action — ^"Pendency  of." 
27, 28.  Former  adjudication — Judgment  must 
be  final. 

29-  31.  Same — Plea  in  abatement — Evidence. 

32.  Jurisdiction  exhausted  by  final  judg- 

ment. 

33.  Modification  of  judgment  or  supple- 

mental decree. 

34.  Motion  for  new  trial  —  Absence  of 

order  of  the  court. 

35.  New  trial — Pendency  of  motion  for. 

36.  Prohibition — Will  lie  to  restrain  fur- 

ther proceedings. 

37.  Satisfaction   of   judgment   makes  it 

final. 

38,39.  SatiBfaction  by  execution — Not  bar  to 
appeal. 

40.  Settlement  of  guardian's  account. 

41.  Statute  of  limitations — Docs  not  com- 

mence to  run  until,  when. 


42.  When  judgment  final. 

48.  Writ  of  assistance — Judgment  as  evi- 
dence, 

Aa  to  haw  BCtlom  la  coatmeMccd,  see, 
ante,  S  40S  and  note. 

Am  to  offer  to  allow  JadrnMBt,  see,  ante, 
j  997  and  note. 

Am   to    VTh«n   an    action    U    prndlns,  see 

note  Ann.  Cas.  1912A,  pp.  843-8-15, 

1.  Abatement,  plea  of— Prncllee. — Where 
answer  contains  plea  of  abatement  by 
reason  of  another  action  pendlner  and  also 
defense  on  merits  better  practice  Is  to  first 
try  Issue  made  by  plea  in  abatement. — 
Leonard  v.  Flynn.  88  Cal,  6S5,  641,  23  Am, 
St  Rep.  600,  26  Pac.  1097, 

2.  Action  Ilea  om  flnal  Jadsmeat  oaly. — 
Action  will  not  lie  upon  Judgment  until 
it  has  become  flnal.  Until  It  has  become  so 
no  cause  of  action  upon  Judgment  has  ac- 
crued.— Hills  V,  Sherwood.  33  Cal.  474,  479; 
Feeney  v.  Hinckley.  134  Cal.  467.  468,  470, 
86  Am.  St.  Rep.  290,  66  Pac.  &80. 

8.  Alienation  of  property  pendente  lite 
— Bffect  of, — Any  alienation  of  properly  in- 
volved In  action  while  It  la  pending  Is  sub- 
ject to  rights  of  other  party  and  will  be 
subject  to  Judgment  thereafter  rendered  in 
case,  and  grantee  of  plaintiff  who  buys 
property  at  execution  sale  Is  presumed  to 
know  course  of  proceedings  and  state  of 
record  from  which  title  of  his  grantor  pro- 
ceeded, and  he  Is  presumed  to  know,  too, 
that  right  of  defendant  is  to  take  appeal 
within  statutory  time  and  also  conse- 
quences of  prosecution  of  this  right,  and 
be  may  be  supposed  to  purchase  with  refer- 
ence to  these  things,  and  upon  reversal  of 
Judgment  Judgment-debtor  will  be  restored 
to  his  original  estate  In  land, — Dl  Nola  v. 
Allison,  143  Cal.  106,  114,  101  Am.  St.  Rep. 
84,  76  Pac.  976. 

4.  Alimony  —  Jnrladlct  ion  of  aaperlor 
eonrt — Bffect  of  rendition  of  Jadrmcnt,  and 
of  appeal  tberefrom. — Jurisdiction  to  grant 
alimony  and  suit  money  not  exhausted  hy 
rendition  of  Judgment  or  ousted  by  appeal 
therefrom. — ^Bruce  v.  Bruce,  160  Cal.  30,  116 
Pac.  66. 

5.  Same— Pendontc  lite. — Power  to  grant 
alimony  pendente  lite  in  action  of  divorce 
is  not  devested  upon  rendition  of  Judg- 
ment by  trial  court  but  may  be  exercised 
at  any  time  while  action  is  pending  and 
such  allowance  may  be  made  after  appeal 
from  Judgment. — Bohnert  v,  Bohnert,  91 
Cal.  428,  431,  27  Pac.  732. 

6.  Action  of  divorce  Is  Included  In  thl;^ 
section,  and  under  authority  to  grant  ali- 
mony pendente  lite  court  may  make  allow- 
fince  after  Judgment  has  been  entered,— 
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ACTIONS— WHEN  DBBKED  PENDING. 


Grannls  v.  Superior  Court,  148  CaL  <S0,  6SS, 
77  Pac.  647. 

7.  AmendlBS  decree.  «tc. — Action  im  not 
pending  until  after  time  for  appeal  has  ex- 
pired In  aenae  that  until  such  time  court 
may  amend  or  set  aside  Ita  decree. — O'Brien 
V.  O'Brien.  124  Cal.  422,  428.  6?  Pac.  225. 

S.  Attaebnent  bond — Salt  upon. — An  ac- 
tion will  He  on  an  undertaking-  given  on 
the  iSBUance  of  a  writ  of  attachment,  where 
the  judgment  in  favor  of  the  defendant  for 
costs  has  been  satisfied,  notwithstanding 
the  fact  that  the  time  of  appeal  from  the 
Judgment  has  not  expired. — Morneault  v. 
National  Surety  Co..  37  Cal.  App.  286,  174 
Pac.  81. 

8.  Bnlldlnv  and  loaa  awKtclBtlon — Liqui- 
dation br  commiaaionera — Compenaatlon  of 
CHMtodian. — Where  the  commissioner,  un- 
der the  provisions  of  section  9  of  the  Build- 
ing &  Loan  Commission  Act,  dtteimines 
upon  the  necessity  for  the  liquidation  of  the 
affairs  of  a  building  and  loan  association 
which  Is  being  conducted  In  an  unsafe 
manner,  and  to  that  end  appoints  a  cus- 
todian of  Ita  property  and  assets,  and  on  a 
proceeding  by  the  attorney-general  for  the 
approval  and  confirmation  of  the  act  of  the 
commissioner,  judgment  Is  entered  disap- 
proving of  the  act  in  taking  possession  of 
the  business  and  aftairs  of  the  association, 
and  an  appeal  taken  from  that  judgment 
of  disapproval,  the  custodian  has  no  right 
'if  action  to  recover  his  compensation  fixed 
by  the  commissioner,  while  such  appeal  Is 
pending. — Brandon  v.  Anglo-Callfornla  Trust 
Co.,  177  Cal.  699,  171  Pac.  866. 

le.  Conatractlon  of  aeetion-^a  general. 
— An  action  once  Instituted  Is  thenceforth 
pending  at  every  instant  of  time  until  final 
Judgment  has  been  pronounced  and  entered 
up.— Cain  V.  French,  29  Cal.  App.  725,  156 
Pac.  618. 

11.  It  Is  obvious  that  a  Judgment  ren- 
dered and  entered  In  an  action  can  not 
become  final  bo  long  as  the  action  Is  pend- 
ing within  the  meaning  of  this  section. — 
Borgcs  V.  Hillman,  29  Cal.  App.  144.  154 
Pac.  1075. 

12.  CoBtH — Pinal  adjudication  of  Mubject- 
motter  is  not  made  by  Judgment  for  costs 
only  for  or  against  one  of  the  parties. — 
Nolan  V.  Smith,  137  Cal.  360,  361,  70  Pac 
1G6. 

13.  Default— Action  la  atUl  pending  after 
entry  of  default  until  entry  of  flnal  Judg- 
ment—Abadle  V.  Lobero.  36  Cal.  3flO,  400. 

14.  Deflnltlon-^Actlon"   and   "ennae  of 

aotlon.<*— In  applying  certain  rules,  e.  K-. 
those  providing  for  amendments  to  com- 
plaints  changing  cause  of  action  sued  on, 
confusion  has  resulted  from  neglect  to  de- 
fine terms  "cause  of  action"  and  "action." 
Latter  term  is  very  commonly  confounded 
with  suit  <lttl8)  In  which  action  Is  en- 
forced. But  this  Is  not  technical  meaning 
of  term  according  to  which  action  is  sim- 
ply right  or  power  to  enforce  obligation. 
An  action   Is  nothing  else  than   right  or 


power  of  prosecuting  In  Judicial  proceed- 
ing what  iB  owed  to  one,  which  In  but  to 

aay  an  obligation.  (Actio  nihil  allud  est 
quam  Jus  persequendl  In  Judiclo  quod  slbl 
debltur.)  Action  therefore  springs  from 
obligation  and  hence  "the  cause  of  action" 
la  simply  obligation.  Obligation  thus  con- 
stituting cause  of  f.ction  may  be  either  ex 
contractu  or  ex  delicto  and  again  latter 
may  be  either  for  compensation  or  dam- 
ages for  restitution,  as,  e.  g..  obligation  of 
wrong-doer  to  restore  property  of  another. 
For  though  there  Is  distinction  between  ac- 
tions brought  for  recovery  of  damages  or 
compensation  and  those  brought  for  resti- 
tution, latter  constituting  actions  In  rem 
and  former  actions  In  personam,  yet  In 
either  case  action  Is  to  enforce  obligation, 
nor  can  there  be  an  action  for  any  other 
purpose. — Frost  v.  Witter,  132  Cal.  421,  426. 
84  Am.  St.  Rep.  53,  64  Pac.  705! 

15.  During  appeal— Code  provi>lon  doM 
not  affect  rule. — The  rule  that  the  court  In 
probate  loses  Jurisdiction  of  distributed 
property  upon  the  making  of  the  decree,  is 
not  affected  by  the  provisions  of  the  above 
section  declaring  that  the  action  is  deempd 
to  be  pending  until  its  final  determination 
on  appeal,  or  until  the  time  for  appeal 
has  passed,  or  until  the  judgment  has  been 
satisfied.— Estate  of  Balrd.  ISI  Cal.  742.  186 
Pac.  351. 

le.  During  Interim  between  iinatalntng 
Of  demurrer  to  complaint  and  filing  of 
amended  complaint,  action  is  pending.— 
Ex  parte  Joutsen,  164  Cal.  640,  643,  98  Pac. 
391. 

17.  Evldcace  Jndgroeat  rnnut  be  flnal — 
When  flnal. — Although  Judgment  may  be 
final  with  reference  to  court  which  pro- 
nounced it  and  as  such  be  subject  of  ap- 
peal, yet  It  Is  not  necessarily  final  with 
reference  to  property  or  rights  affected  BO 
long  as  it  is  subject  to  appeal  and  liable 
to  be  reversed;  and  Judgment  in  order  to 
be  admissible  In  evidence  for  purpose  of 
proving  facts  therein  recited  may  be  final 
Judgment  in  case,  but  if  action  in  which 
judgment  Is  recorded  In  Judgment-book  is 
stilt  pending  necessarily  Judgment  la  not 
final. — Hills  V.  Sherwood.  33  Cal.  474,  478: 
Estate  of  BIythe,  99  Cal.  472,  475,  84  Pac. 
108. 

18.  Snme— Jadgmeut  as— Effect  of  mw 
peal. — Operation  of  final  judgment  la  sus- 
pended by  appeal  therefrom,  and  pending 
such  appeal  Judgment  is  not  admissible  In 
another  case  as  evidence  even  between 
same  parlies. — Harris  v.  Barnhart,  97  Cal. 
546.   550,  32   Pac.  589. 

19.  EfTect  of  Judgment  as  evidence  of 
the  matters  decided  by  It  Is  suspended  by 
an  appeal  even  though  its  execution  1^  not 
stayed.— Di  Nola  v.  Allison.  143  Cal.  lOS,  112. 
101  Am.  St.  Rep.  84,  76  Pac.  976. 

20.  Saaie-^adinaeDt  af  divorce   la  not 

admissible  in  any  civil  action  involving 
status  of  parties  as  unmarried  persons  un- 
til expiration  of  time  limited  for  appeal. 
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— Estate  of  Wood.  1S7  CaL  12».  146.  e»  Pac. 
900. 

31.  Same-— Rale  sf  erldeace  to  noi  pre- 
scribed bjr  this  aectlon.  It  merely  deter- 
mines condition  of  action  after  Judg'ment 
l^aa  been  rendered  and  Inferentlally  effect 

of  Judgment;  there  are  many  cases  in 
which  judgment  is  admissible  in  evidence 
at  any  time  after  Its  entry  <per  Harrison, 
J.). — Naftzerer  v.  GregS.  99  Cal.  83,  89,  33 

Pac.  757. 

22.  Tills  section  does  not  purport  to 
prescribe  rule  of  evidence  but  merely  to 
determine  condition  of  action  after  judg- 
ment has  been  rendered  and  inferentlally 
effect  of  Judgment. — Cook  v.  Ceas,  143  Cal. 
221.  235,  77  P«c.  «6. 

23.  Same— WItbin     time    for  appeal. — 

Judgment  In  former  action  between  same 
parties  is  not  admissible  in  bar  of  action 
where  time  allowed  for  appeal  has  not  ex- 
pired.—-Naftzger  V.  OregK,  99  Cal.  83,  88, 
33  Pac.  737. 

24.  Exceptlns  to  (be  ■nfitclency  ot  care- 
tlea  upon  an  undertaking  on  attachment 
under  the  provisions  of  section  539,  ante,  is 
In  no  sense  an  appearance  In  the  action. — 
Salmon  son  v.  StrelfTer,  13  Cal,  App.  395, 
"138.  110  Pac.  144. 

25.  Flaal  Indflcment  termlnateM  proce^il- 
Inr— ReaMOn  of  rule.— Court  loses  juristlic- 
tlon-  over  cause  when  Judgment  becomes 
final  aa  provided  in  this  section  and  court 
can  not  thereafter  set  aside  or  modify  judg- 
ment unless  by  express  authority  of  some 
statute.  Reason  of  rule  is  that  there  must 
be  some  finality  In  legal  proceedings  and 
period  beyond  which  lliey  can  not  extend. 
Safety  and  tranquillity  of  parties  require 
that  their  interests  should  not  be  con- 
stantly suspended  and  their  repose  liable 
to  be  disturbed  at  any  moment  at  discre- 
tion of  court.  When  Judgment  becomes 
final  case  is  out  of  court  and  can  not  be 
reinstated  except  perhaps  by  consent  of 
parties. — Brackett  t.  Banegas,  99  Cal.  623, 
627,  34  Pac.  844. 

34,  Former  action  —  "PendencT  of." — 
Under  the  provisions  of  the  above  section 
an  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  de- 
termination upon  appeal,  or  until  the  time 
for  appeal  has  passed,  or  until  the  Judg- 
ment is  sooner  satisfied,  and  a  finding  that 
a  former  action  had  been  abandoned  and 
was  not  pending  In  abatement,  1b  erroneous 
where  a  Judgment  of  nonsuit  was  entered 
therein,  the  plaintiff  appealed,  and  such 
appeal  had  not  been  decided  or  dismissed, 
notwithstanding  the  appellant  had  prac- 
tically abandoned  it,  and  the  Judgment  was 
one  of  nonsuit  only,  which  could  not  oper- 
ate as  a  bar  to  a  second  action. — Collins 
T,  Ramish,  182  Cal.  360,  188  Pac.  560. 

27.  Former  adiudleatlon— Jndgrmcnt  most 
be  ftaal. — -During  period  In  which  appeal 
may  be  taken  action  is  to  he  deemed  pend- 
ing and  Judgment  Is  so  far  In  abeyance  as 
rot  to  b"  evidence  in  bar  to  recovery  In 
C.  C.  P.— 150  X 


another  action  for  same  cause. — Harris  v. 
Barnhart,  97  Cal.  646,  550,  32  Pac.  689. 

28.  While  action  Is  pending  as  provided 
by  this  section  judgment  therein  can  not 
be  bar  to  prosecution  of  subsequent  action. 
—Story  v.  Story  &  I.  C.  Co.,  100  Cal.  41.  42. 
34  Pac.  675. 

30.  Same— Flea  In  abatement— Evidence, 
— Where  time  for  appeal  has  not  expired 
Judgment  is  ineffectual  as  evidence  In  plea 
of  former  adjudication,  and  pendency  of 
former  action  may  be  pleaded  In  abatement 
until  judgment  therein  becomes  final,  when 
supplemental  answer  averring  proper  facts 
in  bar  of  action  would  be  in  order,  and 
proceedings  in  actl^m  are  admissible  in 
proof  of  such  plea  in  abatement. — Harris 
V.  Barnhart,  97  Cal.  646,  551.  552.  82  Pac. 
689. 

30.  Only  final  judgment  upon  merits  pre- 
vents further  contest  upon  same  issue  and 
becomes  evidence  in  another  action  be- 
tween same  parties  and  their  privies.  Un- 
til final  judgment  is  reached  proceedings 
are  subject  to  change  and  modification,  are 
Inchoate,  and  can  avail  nothing  as  bar  or  as 
evidence.  Not  until  Judgment  does  its 
verity  as  record  settle  finally  and  conclu- 
sively question  at  Issue.  Whenever  judg- 
ment fails  to  tlx  and  determine  ultimate 
rights  of  parties,  wherever  It  leaves  room 
for  final  decision  yet  to  be  made  It  is  not 
admissible  In  another  action  for  plain 
reason  that  it  has  finally  decided  and  set- 
tled nothing.  Until  judgment  becomes  so 
no  man  can  know  what  ultimate  decision 
will  be. — Estate  of  Blythe,  99  Cal.  472,  476. 

34  Pac.  108.  See  Webb  v.  Buckelew,  82 
N.  Y.  555,  560. 

31.  While  Judgment  which  has  not  be- 
come final  can  not  be  pleaded  In  bar  of 
subsequent  action  pendency  of  action  may 
be  pleaded  tn  abatement  and  may  be  piim- 
clent  basis  for  order  dismissing  action  or 
good  ground  for  continuing  same  until 
Judgment  becomes  final. — Brown  v.  Camp- 
bell, 100  Cal.  635,  647,  38  Am.  St.  Rep.  314, 

35  Pac.  433. 

32.  JnrlHdtclloB  exhausted  by  Unal  Judg- 
ment.— Jurisdiction  of  court  over  subject- 
matter  of  suit  and  parties  is  exhausted  by 
entry  of  final  Judgment,  unless  preserved 
in  some  mode  authorized  by  statute.  Such 
Judgment  Is  conclusive  not  only  to  relief 
granted  but  as  to  relief  denied  or  withheld 
and  court  is  without  Jurisdiction  to  render 
any  further  judgment  therein.  After  final 
Judgment  any  further  Judgment  or  other 
proceeding  materially  Involving  judgment 
Is  mere  nullity. — White  v.  White,  130  Cal. 
597,  599,  80  Am.  St.  Rep.  150,  62  Pac.  1062. 

33.  Modification  ot  jndirment  or  supple- 
mental  decree  changing  property  rights 
of  parties  in  divorce  suit  can  not  be  made 
after  decree  has  become  final  and  time 
for  appeal  has  passed  where  no  reservation 
of  right  to  make  same  was  made  In  decree. 
If  such  reservation  could  be  made. — O'Brien 
V.  O'Brien,  130  Cal.  409,  410,  62  Pac.  598. 
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See  Howell  v.  Howell.  104  Cal.  4S,  S7  Pac. 
770. 

84.  Hotloa  for  new  trial— la  ab»enee  of 
order  of  tke  eoart  t6  that  effect  does  not 
stay  or  sustain  the  operation  of  a  flnal 
Judgment,  or  affect  dependency  of  an  ac- 
tion as  provided  by  this  section. — People 
V.  Bank  of  San  Luis  Obispo,  169  Cal.  SB, 
112  Pac.  866. 

33.  New  trial — Pendency  of  motion  for 
new  trial,  in  absence  of  order  of  court  to 
that  effect,  does  not  stay  or  suspend  opera- 
tion of  flnal  Judgment  in  cause. — Harris  v. 
Barnhart,  97  Cal.  64e,  560,  82  Fao.  689. 

3«.  ProklbltioB— Win  lie  to  reatraln  fur- 
ther proceedlnse  In  action  to  quiet  title 
where  the  Judgment  Is  final,  notwithstand- 
ing pending  settlement  of  an  unflnished 
account  In  connection  therewith,  where  the 
latter  is  severable  from  further  proceed- 
ings under  action. — Granger  v.  Superior, 
Court,  159  Cal.  5,  112  Pac.  854. 

ST.    SntlHf action    of   Jadgment    malcee  It 

flnal,  though  time  for  appeal  has  not  ex- 
pired, and  where  necessary  to  sustain 
Judgment  against  Injunction  bond  It  will 
be  presumed  In  absence  of  allegation  or 
showing  to  contrary  that  Judgment  was 
satisfled. — ^Alaska  Imp.  Co.  v.  Hirsch,  1X9 
Cal.  249,  268,  47  Pac.  124,  61  Pac.  840. 

as.  SatlafaetloB  by  excevtloa — Not  har 
to  amweml. — This  section  can  not  be  Invoked 
to  abridge  right'  of  appeal  where  Judg- 
ment has  been  aatisfled  against  will  of  ap- 
pellant.— Kenney  v.  Parks,  120  Cal.  22,  24, 


B2  Pac.  40;  Vermont  M.  Co.  v.  Black,  121 
Cal.  21,  23,  65  Pac.  699;  Yndart  v.  Den,  126 
Cal.  86,  89,  67  Pac  761. 

39.  Forced  payment  by  execution-sale 
against  non -consenting  Judgment-debtor 
can  not  be  held  such  satisfaction  of  Judg- 
ment as  will  abridge  any  right  of  appeal. 
— Warner  Bros.  Co.  v.  Freud,  131  Cal.  639. 
646,  82  Am.  St.  Rep.  400.  63  Pac.  1017. 

40.  Settlement   of  K<>aril(an*B  aevonnt  is 

a  proceeding  within  meaning  of  this  sec- 
tion and  Is  pending  until  time  allowed  tor 
appeal  therein  has  expired. — Cook  v.  Ceas, 
148  Cal.  221,  226,  77  Pac.  66. 

41.  Statute  of  limltatiouB  —  Doe>  uot 
conuneuee  to  run  uatti  Judgment  has  be- 
come llnal,  that  is  until  time  to  appeal  has 
elapsed  If  no  appeal  be  taken,  or  until  its 
flnal  determination  if  appeal  be  taken. — 
Feeney  v.  Hinckley,  184  Cal.  467.  470.  88 
Am.  St.  Rep.  290.  86  Pac.  680. 

42.  Wbeu  Jndsment  Snal.— Until  litiga- 
tion on  merits  is  ended  there  Is  no  finality 
to  Judgment  In  sense  of  final  determination 
of  rights  of  parties,  although  it  may  have 
become  final  for  purpose  of  appeal  from  It. 
— Qillmore  T.  American  C.  Ii.  Co.,  66  Cal. 
83,  2  Pac.  882;  Feeney  v.  Hinckley,  134  Cal. 
467,  468.  86  Am.  St.  Rep.  290,  86  Pac.  580. 

48.    Writ  ef  aaalatMee— JuJawent  ao  otI- 

deuce. — On  application  for  writ  of  assist- 
ance Judgment  Is  admissible  in  evidence 
although  appeal  therefrom  be  pending. — 
California  H.  &  S.  Co.  V.  Oravea.  129  CaL 
649,  660,  62  Pac.  259. 


§  1060.    ACTIONS  TO  DETERMINE  ADVERSE  CLAIMS  AND  B7  SURE- 

TIES.  An  action  may  be  brought  by  one  person  against  another  for  the  pur- 
pose of  determining  an  adverse  claim,  which  the  latter  makes  against  the 
former  for  money  or  property  upon  an  alleged  obligation;  and  also  against 
two  or  more  persons,  for  the  purpose  of  compelling  one  to  satisfy  a  debt  due 
to  the  other,  for  which  plaintiff  is  bound  as  a  surety. 

Hiitory.    Enacted  Marcb  11,  1872.  re-enactment  of  S627  Practice  Act. 

10.  Judgment  contrary  to  complaint. 


ACTIONS    TO    DETEBMINE  ADVERSE 
CLAIMS— BY  SUBETIE8. 

I.  Determination  op  Adveese  Claius,  1-18. 

II.  Actions  by  Sureties,  17-21. 

I.  Detebuination  op  Adverse  Claims. 

1.  Adverse  claim — Suit  to  determine. 

2.  Assifpimetit  of  mortgage  —  Action  to 

cancel  and  for  recovery  of  money 
collected. 

3.  Burden  of  prosecuting  action. 

4,5.  CoDStmction  of  section — In  general. 

6.  County  may  maintain  action. 

7.  Defendant  not  deprived  of  the  right 

to  bring  action. 

8.  Forgeries — To  determine  liability  for. 

9.  Heir  may  not  rae — To  get  in  or  to  pre- 

serve title. 


11.  Jury  trial  should  be  allowed. 

12.  Same  —  Not  in  equity  —  Qoeetion  of 

fraud. 

13.  Mortgage — To  determine  amount  due. 

14.  Supplemental  proceedings — Notice. 

15.  Validity  of  ordinance  can  not  be  tested. 

16.  Same — Commented  upon  and  approved. 

11.  Actions  bt  Sureties. 

17.  Compelling   creditor   to   sne  —  Strict 

compliance  with  decree. 

18.  Entire  matter  determined. 

19,80.  Failure  of  creditor  to  sue  when  le- 

quested. 

21.  Subrogation — Surety  on  bond  to  re- 


lease attachment. 
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L    DETERMINATION  OP  ADVERSE 
CI.AIM8. 

\m  to  action  of  Interpleader,  nee,  ante, 

$  386  and  note. 

Aa  to  actions  to  d«termlac  coBfllctlas 
clalmB  to  titkl  propertTi  Bee,  ante,  SS  788 
et  seq.  and  notes. 

Am  to  iHterrentloH,  see,  ante,  fi  S87  and 
note. 

A*  to  anbatltntloa  as  defendant  of  person 
niokUiB  adverse  or  conflletlns  elalm.  see. 

ante,  I  386  and  note. 

1.    Adverse  plalm — Snit    to  determlae. — 

In  a  case  In  which  an  action  is  brought 
against  a  bank  and  the  executors  of  the 
will  of  a  deceased  person,  to  recover  shares 
uf  stock  in  the  bank,  claimed  to  have  been 
a  gift  from  the  decedent  to  the  ward  of 
the  plaintiff,  the  complaint  alleglngr  that 
the  executors  clalmetf  .some  rlKht,  title,  or 
Interest  In  the  shares  of  bank  stock  which 
claim  was  entirely  without  right,  does  not 
state  a  cause  of  action  against  the  execu- 
tors under  the  provisions  of  the  above  sec- 
tion, authorizing  an  action  by  the  above 
section,  but  it  was,  so  far  as  the  executors 
were  concerned,  more  In  the  nature  of,  or 
appropriate  to,  an  action  to  quiet  title. — 
Laraus  v.  Engwlcht,  39  Cal.  App.  fi23,  179 
Pac.  435. 

a.  Asslvnvieat  oC  aiortsaBO— Action  to 
cancel  and  for  recovery  of  money  collected. 

— Where  the  speciHc  object  of  a  suit  Is  to 
cancel  two  purported  aasisnments  of  a  note 
and  mortgage,  ahd  for  the  recovery  of  the 
money  collected  by  the  assignees  under 
such  assignments,  It  Is  to  be  regarded  as  a 
suit  under  the  provisions  of  the  above  sec- 
tion to  determine  an  adverse  claim  for 
money  or  property  upon  an  alleged  obliga- 
tion.— Stoner  v.  Security  Trust  Co.,  —  Cal. 
App.  — ,  190  Pac.  BOO,  following  the  doctrine 
In  Hoffman  v.  Klrby,  18<  Cal.  26.  29,  68  Pac. 
321. 

S.  Borden  of  prosecntlar  aetlon.^ — Ordi- 
nary rule  Is  that  plaintiff  is  party  charged 
with  diligence  in  prosecuting  action  as  Is- 
sues are  presented,  and  whenever  issue  of 
law  or  fact  Is  presented  duty  of  plaintiff  Is 
to  diligently  pursue  action.  But  in  action 
brought  under  this  section  by  one  person 
against  another  for  purpose  of  determining 
adverse  claim  made  by  latter  rule  Is  modi- 
fied, and  burden  Is  cast  upon  defendant  to 
set  forth  and  maintain  his  claim,  and  it 
might  be  said  he  would  not  come  within 
reason  of  rule.— Mowry  v.  Weisenborn,  187 
Cal.  110.  114.  «9  Pac.  871. 

4.  Copatmctlon  of  section— In  sencral. — 
This  section  provides  for  an  action  In  the 
nature  of  a  bill  quia  timet  the  object  of 
which  Is  to  prevent  a  party  from  antici- 
pated future  probable  injury  to  his  rights 
or  Interests,  as  for  example,  when  It  is 
sought  to  cancel  an  instrument  which  cre- 
ates at  least  a  prima  facie  liability  against 
the  plaintiff  or  constitutes  a  cloud  on  his 
title  to  property  or  where  a  surety  Is  fear- 


ful of  Injury  from  neglect  of  his  principal 
to  pay  the  debt.- — Gagosslan  v.  Arakellan,  9 
Cal.  App.  S71,  673,  99  Pac.  1113. 

6.  Under  the  provisions  of  this  section 
one  may  maintain  an  action  against  an< 
other  to  determine  an  adverse  elalm  upon 
an  alleged  obligation  extsting  between 
them,  but  not  upon  an  obligation  or  duty  of 
a  third  party  to  one  of  them. — Oagosslan 
v.  Arakellan,  9  Cal.  App.  571,  673,  99  Pac. 
1113. 

0.    County     may     maintain     aa  action 

against  another  county  by  virtue  of  provi- 
sion of  County  Government  Act  that  coun- 
ties have  power  "to  sue  and  be  sued." — 
County  of  Colusa  v.  County  of  Qlenn,  117 
Cal.  434,  436,  49  Pac.  457. 

7.  Defendant  not  dcyrlved  of  the  right  to 
brine  action. — By  bringing  action  to  test 
claim  made  against  him  plaintiff  can  not 
deprive  defendant  of  bis  right  of  action, 
for  to  do  BO  would  be  to  deprive  him  of 
remedies  of  attachment,  arrest  and  bail, 
etc.,  either  of  which  in  proper  case  may  be 
resorted  to;  and  fact  that  plaintiff  has  given 
injunction  bond  does  not  alter  this  rule. — 
King  V.  Hall  ft  Hugglna,  B  Cal.  88,  84. 

8.  Forgeries — To  determlae  liability  for. 

— Bank  which  has  paid  checks  claimed  by 

depositor  to  be  forgeries  may  maintain  ac- 
tion to  determine  Its  liability  therefor.— 
German  Sav.  &  L.  Soc.  v.  Collins,  146  Cal. 
192,  193,  76  Pac.  637. 

0.  Heir  may  not  soe— To  get  In  or  to 
preserve  title  to  personal  property  in  the 
absence  of  some  default  or  fraud  or  re- 
fusal of  the  administrator.^ — See,  post,  9  1452 
and  note,  and  |  1681  and  note. 

10.  Jodgment    contrary    to  complaint  

Judgment  that  plaintiff  never  became  liable, 
and  awarding  him  coBts,  can  not  be  sus- 
tained where  complaint  alleges  he  became 
surety  for  payment  of  rent  under  lease, 
and  prays  amount  due  be  ascertained,  and 

that  principal  be  compelled  to  pay  same.  

McDougald  v.  Argonaut  U  &  D.  Co.,  117  Cal. 
87.  92,  48  Pac.  1021. 

11.  Jury  trial  should  be  allowed,  unless 

waived.  In  action  to  determine  claim  upon 
promissory  note,  where  defendant  by  an- 
swer and  counter-claim  sets  up  note  and 
prays  Judgment  against  plaintiff  for  amount 
due  thereon.— Taylor  v.  Ford,  92  Cal.  419 
420,  2«  Pac.  441. 

33.  Same  —  Not  la  equity  —  Vacation  of 
fraud. — In  action  to  determine  adverse 
claim  made  by  defendant,  where  defendant 
sets  up  promissory  note  and  demands  pay- 
ment thereon,  to  which  plaintiff  replies  that 
such  note  was  procured  by  fraud.  leaves  ac- 
tion one  purely  statutory  and  equitable.  In 
which  Jury  trial  can  not  be  demanded  as 
matter  of  right,  although  legal  Issues  Inci- 
dental to  equitable  issue  must  be  deter- 
mined In  arriving  at  decision. — Taylor  v. 
Ford,  8  Cal.  Unrep.  297,  24  Pac,  942. 

18.  Mortgage — To  determine  amonnt  dne. 
—Where  consideration  tor  part  of  property 
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conveyed,  portion  of  purchase -price  of 
which  was  secured  by  mortgase.  falls, 
mortffageor  may,  under*  this  section,  main- 
tain action  to  determine  amount  due  on 
mortgage,  and  In  such  case  court  may  de- 
termine amount  to  which  plaintiff  ia  en- 
titled and  reduce  note  and  morteage  ac- 
cordingly.— ^Hottman  V.  Klrby,  136  Cal.  26, 
29,  68  Pac.  821. 

14.  Snpple  mental  proceedln  o4  lee . — 
Conceding  but  not  deciding  extremely 
doubtful  proposition  that  In  proceeding  sup- 
plementary to  execution.  Judge,  referee,  or 
court  may  try  and  conclusively  settle  all 
adverse  claims  to  property  sought  to  be  ap- 
plied to  satisfaction  of  Judgment,  all  known 
adverse  claimants  sliould  have  opportunity 
to  be  heard,  otherwise  they  will  not  be 
bound  by  any  order  made. — Deerlng  &  Co, 
V,  Richardson-Kimball  Co.,  109  Cal.  73.  83, 
^1  Pac.  801. 

15.  Validity  of  OTdlnancc  can  mot  be 
teated. — Complaint  alleging  ordinance  un- 
der which  a  tax  is  Imposed  to  be  void,  and 
that  claim  under  such  ordinance  Is  made 
upon  plaintiff  for  payment  of  tax,  and 
praying  that  such  ordinance  be  declared 
void,  can  not  be  sustained  under  this  sec- 
tion, as  state  and  its  political  subdivl^itons 
can  not  be  sued  except  as  specially  author- 
ized by  statute,  and  general  language 
creating  new  remedy  or  prescribing  pro- 
cedure has  never  been  held  to  authorize 
such  actions. — Whittalier  v.  County  of 
Tuolumne,  96  Cal.  100,  101.  30  Pac.  1016. 

10.  Same—f^ominvatcd  npon  mid  ap- 
liroved  In  County  of  Colusa  v.  County  of 
Olenn,  117  Cal.  434,  436,  49  Pac.  4S7. 

Am  .to  ceMral  pFlnclpIea  of  sarrtyMblp't  see 

Kerr's  Cyc.  Civ.  Code,  2d  ed.,  ig  2831  et  seq. 
and  notes. 

Am  to  lisbl  conttibatiOB  hetweea  snre- 
tles,  see,  ante,  §  709. 

Am  to  right  of  aurety  paytDg  Jndgmeat 
to  take  BBMlgnment  aad  eaforee  aamcf  see, 

ante,  {  675  and  note. 

11.    ACTIONS  BY  SOCIETIES. 

17.  Compelling  creditor  to  anc — Strict 
compliance  wttb  decree. — Where  surety  has 
brought  suit  and  obtained  decree  compel- 
ling creditor  to  bring  suit  against  principal 
debtor  to  enforce  his  demand  upon  certain 
terms,  such  as  that  he  tender  all  costs  and 
expenses  of  action,  etc.,  he  must  specincaliy 
perform  conditions  imposed  by  decree  In 
order  to  render  It  available  as  a  bar  In 
actiun  by  creditor  against  him.  and  where 
such  decree  Imposes  condition  that  surety 
tender  creditor  costs  and  expenses  of  suit, 
payment    to    sheriff   and    clerk    of  amount 


BufHclent  to  cover  their  costs  and  offer  to 
furnish   attorney   to  conduct  litigation  la 

not  compliance  with  decree.  If  surety  de- 
sire to  select  attorney  he  could  accomplish 
his  object  by  bringing  suit  under  this  sec- 
tion, and  In  that  mode  also  accomplish  his 
whole  object  by  single  action  Instead  of 
subjecting  himself  and  creditor  to  trouble 
and  expense  of  litigating  second  suit. 
Whether  auch  decree  is  sufficiently  specific 
in  Its  provisions  to  be  valid  may  be 
doubted. — Dane  v.  Corduan.  24  Cal.  157,  165. 
166,  85  Am.  Dec.  63. 

18.  Entire  matter  determined. — In  ac- 
tion by  surety  to  have  amount  due  creditor 
ascertained,  and  to  compel  principal  to  pay 
same,  creditor  may  set  up  obligation  and 
obtain  Judgment  for  amount  due  him. 
Plaintirr  having  brought  suit  and  asked  re- 
lief in  court  of  equity,  such  court,  where 
It  has  once  obtained  Jurisdiction,  will  de- 
cide whole  cose  and  not  permit  litigation 
to  be  by  piecemeal. — McDougald  v.  Hulet, 
132  Cal.  151.  150,  64  Pac.  2TS. 

10.  Faliare  of  creditor  to  sue  when  re- 
qneaied  so  to  do  by  surety,  does  not  operate 
to  discharge  surety  from  his  liability. — 
Dane  v.  Corduan,  24  CaL  1",  IGu.  S5  Am. 
Dec.  63. 

20.  Weight  both  of  authority  ami  rc.T 

Is  decidedly  in  favor  of  proposition  ij:  i 
failure  of  creditor  to  sue  when  requested 
by  surety  dQes  not  discharge  surety  from 
his  liability,  and  there  is  no  necessity  for 
following  contrary  doctrine  in  this  state  for 
reason  that  this  section  furnishes  to  surety 
more  ample  remedy  than  he  formerly  had 
even  in  courts  of  equity,  for  he  can  himself 
bring  suit  against  creditor  and  principal 
debtor  and  compel  latter  to  pay  debt.  Ac- 
tion contemplated  by  this  section  was 
doubtless  intended  as  substitute  for  pro- 
ceeding la  chancery  to  compel  creditor  to 
sue,  and  it  may  b«  doubted  whether  any 
other  action  by  surety  against  creditor  Is 
allowed  in  our  state. — Dane  v.  Corduan.  24 
Cal.  157.  165,  85  Am.  Dec.  63. 

21.  SnbrogntlOB — Surety  on  bond  to  rr- 
IcMMe  Bttachmenl. — Where.  In  action  against 
principal  and  Indorser  of  promissory  note. 

principal  gives  bond  to  release  attachment 
conditioned  only  for  payment  of  Judgment 
against  principal,  surety  on  such  bond  after 
paying  judgment  ia  subrogated  to  creditor's 
rights  only  as  against  his  principal  and  can 
not  proceed  against  Indorser  any  more  than 
principal  himself  could.  Had  bond  been  to 
pay  any  judgment  that  might  be  rendered 
against  both  principal  and  Indorser  of  note 
rule  would  be  different. — March  v,  Barnet, 
121  Cal.  419,  422,  423,  66  Am.  St.  Rep.  44, 
53  Pac.  933. 


§  1051.    TESTIMONY,  WHEN  TO  BE  TAKEN  BY  THE  CLERK.   On  the 

trial  of  an  action  in  a  court  of  record,  if  there  is  no  shorthand  reporter  of  the 
court  in  attendance,  either  party  may  require  the  clerk  to  take  down  the 
testimony  in  writing. 

History:  Enacted  March  11,  1872. 
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TESTIMONY— TAKEN  BY  CLESS. 
WHEN. 

1  Bill  of  exceptions — TeBtiinoiiy'  taken  down 
hy  elerk. 

2.  Beference  to  testimony  in  statement. 

1.  Bill  of  exccptloKB— Tcalimonjr  taken 
down  by  clerk,  and  hla  statement  In  respect 
to  decision  of  court,  can  not  take  place 
of  bill  of  exceptions  or  be  used  as  record 
on  appeal. — Ounter  v.  Oeary,  1  Cal.  462, 
464;   Pierce   v.   Mlntum,   1   Cal.   470,  471; 


Castro's    Bzecutors   r.   ArmeatI,    14  Cal. 

38,  39. 

Am  to  clerk's  minntca  formlnK  no  part  of 
JndKment-rolI,  see,  ante,  >  670  and  note 
pars.  102,  106,  107. 

2.    Reference  to  the  testimony  In  atatc- 

nent.^ — Statement  of  case  need  not  contain 
evidence  taken  down  by  clerk  with  consent 
of  party  and  pdaced  on  file  and  retained 
amons  papers  In  ease.  Reference  thereto 
by  which  it  la  dearly  Identified  is  suffi- 
cient— Darst  T.  Rush,  14  Cal.  81,  84. 


§1052.   THE  CLERK  MUST  KEEP  A  REGISTER  OF  ACTIONS.  The 

clerk  must  keep  among  the  records  of  the  couri  a  register  of  actions.  He  must 
enter  therein  the  title  of  the  action,  with  brief  notes  under  it,  from  time  to 
time,  of  all  papers  filed  and  proceedings  had  therein. 

History:    Enacted  March  11,  1872,  re-enactment  of  9  528  Practice  Act. 


1.  MnKerx  required  to  be  act  out  In  reg- 
ister are  those  wlilch  form  proper  connec- 
tion between  pleadings  and  judgment  and 
such  that  legislature  has  deemed  proper 


be  evidenced  by  permanent  memorandum 
thereof. — Von  Schmidt  v.  Wldber,  99  Cal. 
511,  614,  615,  34  Pao.  109. 


§  1053.  TWO  OF  THREE  REFEREES,  ETC.,  MAY  DO  ANY  ACT.  When 
there  are  three  referees,  or  three  arbitrators,  all  must  meet,  but  two  of  them 

may  do  any  act  which  might  be  done  by  all. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  S29  Practice  Act. 


An  to  mnjorlty  of  arbitrators  determin- 
lOB  qaeation,  see,  poat.  S  1285. 

As  to  references  and  trials  by  referees. 

see,  ante,  tl  ^38  et.  seq.  and  notes. 


That  majority  mar  net  where  Joint  an- 
thorltT'  in  Biven  aeveral  persons,  see,  ante, 

S  15  and  note. 

That  two  of  three  appmlacrs  mny  net, 

see,  post,  S  1477. 


§  1054.  TIME  WITHIN  WHICH  AN  ACT  IS  TO  BE  DONE  MAY  BE 
EXTENDED  BY  THE  COURT.  When  an  act  to  be  done,  as  provided  in  this 
code,  relates  to  the  pleadings  in  the  action,  or  the  undertakings  to  be  filed,  or 
the  justifications  of  sureties,  or  the  preparation  of  bills  of  exceptions,  or  of 
amendments  thereto,  or  to  the  service  of  notices  other  than  of  appeal,  the  time 
allowed  by  this  code,  unless  otherwise  expressly  provided,  may  be  extended, 
upon  good  cause  shown,  by  the  judge  of  the  superior  court  in  and  for  the 
county  in  which  the  action  is  pending,  or  by  the  iudge  who  presided  at  the 
trial  of  said  action; 

[Not  to  exceed  thirty  days.]    but  such  extension  shall  not  exceed  thirty 

days,  without  the  consent  of  the  adverse  party; 

[Exception.]  except  that  when  it  appears  to  the  judge  to  whom  said  appli- 
cation is  made,  that  the  attorney  of  record  for  the  party  applying  for  said 

extension  is  actually  engaged  in  attendance  upcm  a  session  of  the  legislature  of 
this  state,  as  a  member  thereof;  in  which  case  it  shall  be  the  duty  of  said  judge 
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to  extend  said  time  until  said  session  of  the  legrislature  adjourns,  and  thirty 

days  thereafter. 

History:  Enacted  March  11.  1S72,  lounded  upon  {530  Practice  Act 
as  amended  1861,  Stats.  1861,  p.  591;  amendment  approved  March 
24,  1874,  Code  Amdts.  1873-4,  p.  344;  March  9,  18S0,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  7;  March  1,  1889,  Stats,  and  Amdts.  1889,  p.  45; 
January  31,  1895,  Stats,  and  Amdts.  1895,  p.  11;  by  Code  CommlSBion, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  182,  held  unconstitu- 
tional, see  history,  fi5  ante;  amendment  approved  June  3,  1906,  Stats, 
and  Amdts.  1906,  p.  9;  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  203. 
In  AffaQt  August  8,  1915. 


EXTENSION  OF  TIME  WITHIN  WHICH 
ACT  TO  BE  DONE. 

1.  Action  to  recover  bail-money — ^Permis- 

lion  to  withdraw  answer  and  file  an- 
other— Discretion  of  court 

2.  Amended  pleatUngs  not  affected. 

3.  Appeal  —  Dismissal  —  Extension  must 

be  shown. 

4.  Same — Notice  of,  excepted — Reason. 

5.  Same — Presumed  time  extended. 

6,7.  Same— Undertaking  on  appeal. 

8- 10.  Bill  of  exceptions — Time  may  be  ex- 
tended. 

11.  Same — Same — Must  be  secured  within 

original  time. 

12.  Certiorari — Order  extending  time  re- 

viewed. 

13.  Consent — Not  given  by  &ilure  to  ob- 

ject to  orders. 

14.  Same — To  order — Limitation  on. 

15.  Construction  of  order  —  Commence- 

ment of  extension. 

16.  Same — Expiring  on  holiday. 

17.  Same — Filing  motion  for  a  new  trial. 

18.  Same — Filing  statement  made  before 

notice  of  intention  given.  ~ 
19-  21.  Same—Intermediate  order  expiring  on 
Sunday. 

22,23.  Same — From  date  of  order. 

24.  Same — No  time  stated. 

25.  Same  —  Prepare  statement  is  also  to 

serve  it. 

26.  Same — Successive  orders. 

27-  29.  Oonatruction  of  section — In  general. 

30.  Same — As  to  being  made  with  other 

sections. 

31.  Same — Extent  of. 

32.  Same — Limitation  of  section. 

33.  Same — Thitty  days  in  addition  to  pre- 

scribed time. 

34.  Dcfoult — Consideration  of  void  order 

on  opening. 

35.  Same— Authority  of  clerk. 

36.  Denial  of  motion  without  prejudice. 

37.  Express    provision    being  otherwise 

made. 

38.  Filing  and  serving  of  order. 

39.  Form  of  order — Written  or  entered  in 

minutes. 


ssoo 


40.  Notice  of  intention  to  move  new  trial 

— What  inffleient. 

41.  Fraction  of  a  day — Is  not  to  be  con- 

sidered. 

42-  45.  Indefinite  extension — Effect  of  gener- 
ally. 

46.  Judge  who  tries  cause  should  make 

order. 

47.  Justices'  court — Not  applicable  to. 

48.  Lapse  of  time — Objection  and  answer. 

49.  Not  waived  —  Practice  —  Proposed 

amendments. 

50.  Memorandum  of  costs — Time  may  be 

extended  for. 

61.  New  trial — Notice  of  intention  to  move 

for. 

S2,63.  Same — Statement  on. 

64.  Notice  and  presentation  of  statement 

for  settlement. 
66.  Notice  of  intention — Extending  time 

to  file,  etc. 
56.  Peremptory  provisions. 
57,58.  Same — Time  can  not  be  extended. 

59.  Place  where  order  made. 
60,  61.  Pleading,  time  of — Beyond  thirty  days. 

62.  Same  —  To    file    amended  complaint 

after  demurrer  sustained. 

63.  Pro   tanto  —  Order   exceeding  thirty 

days,  good. 

64.  Publication  of  summons. 

65.  Recital  in  bill  of  exceptions — That  no- 

tice of  intention  to  move  for  new 
trial  was  filed. 

66.  Showing  for  order. 

67,  68.  Stipulation  extending  time — Does  not 

prohibit  order. 
69-  74.  Time  when  order  must  be  made. 

75.  UndeHaking  by  nonresident  plaintiff — 
Extension  of  time  to  give. 

1.  Aetlon  to  ivcover  ball-Monry — Prr- 
mlNKlon  lo  withdraw  sDitwer  mmd  flle  an- 
other— DlHcretloii  ot  co«r*>— Where  an  ac- 
tion Is  brought  against  a  Justice  of  the 
peace  to  recover  bail -money  deposited  by 
tbe  plaintiff  to  secure  the  appearance  of  a 
third  person  at  a  preliminary  hearlntr  upon 
an  accusation  of  crime,  which  money,  after 
the  discharge  of  the  third  person  but  prior 
to  Its  return  to  the  plalntlfT,  was  levied 
upon  by  the  sherld  under  a  writ  of  execu> 
tfon  issued  under  a  Judgment  in  an  action 
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asratnst  such  dlseharered  third  pereon,  after 
answer  by  tb«  defendant  and  denial  of 
plaintiff's  motion  for  judgment  on  the 
pleadings  It  la  within  the  discretion  of  the 
trial  court  to  grant  to  defendant  leave  to 
withdraw  tils  answer  and  to  Qle  another 
answer  wUhln  five  days,  and  to  permit  the 
answer  on  file  to  protect  the  defendant 
from  default  to  a  time  when  the  order 
granting  the  Ave  days  in  which  to  file  an- 
other answer  became  operative  and  In 
effect. — Israel  v.  Superior  Court,  43  Cal. 
App.  711,  185  Pac.  682. 

3.  Anended    pleadlass    not  affected. — 

Time  to  file  amended  pleading  la  not  af- 
fected by  this  section,  but  te  matter  lying 
entirely  in  discretion  of  court,  and  there 
being  no  statutory  provision  forbidding  It, 
court  may  therefore  allow  more  than  thirty 
days  for  filing  such  amended  pleading. — 
Vestal  V.  Young,  147  Cal.  716.  720.  82  Pac. 
381. 

8.  Appeal  —  DlanlMat  —  Eatensloa  must 
be  aliown. — Appeal  will  be  dismissed  for 
failure  to  file  transcript  where  it  appears 
time  allowed  by  law  and  thirty  days  addi- 
tional which  court  might  have  granted  have 
expired,  and  there  Is  no  showing  of  exten- 
sion to  counsel  of  time  to  prepare  bill  of 
exceptions. — Smith  v.  Solomon.  84  Cal.  637, 
539,  24  Pac.  286. 

Afl  to  time  of  taklas  appeal,  see,  ante, 
S  939  and  note. 

Same  —  BzteMlOB  of  time. — See, '  ante, 
I  473  and  note. 

4.  Sam^— Notice    of,    excepted  —  RcasoD. 

— Reason  for  excepting  notices  of  appeal 
from  power  to  extend  time  doubtless  was 
that  to  allow  extension  of  time  to  file  no- 
tice of  appeal  would  be  virtually  to  allow 
court  power  to  extend  time  for  taking  ap- 
peal.—Harper  V.  Minor,  27  Cal.  107,  115. 

5.  Same  —  Prcsnntrd  time  extended. — On 

appeal  It  wilt  be  presumed  that  extension 
of  time  on  motion  for  new  trial  was  ex- 
tended more  than  thirty  days  by  consent  of 
advorse  party,  where  transcript  falls  to 
show  any  objection  was  made  In  court  be- 
low upon  ground  that  motion  came  too  late. 
—Patrick  V.  Morse,  64  Cal.  462.  <68.  2  Pac. 
49. 

6.  Same—Undertaklns  on  appeal. — Sec- 
tion 940,  ante,  providing  that  appeal  Is  In- 
effectual for  any  purpose  unless  undertak- 
U\g  be  filed  within  five  days  is  subject  to 
provision  of  this  section;  time  for  filing 
undertaking  may  be  extended  not  exceed- 
lifT  thirty  days. — Wadsworth  v.  Wads- 
w..rth.  74  Cal.  104,  105,  15  Pac.  447. 

7.  Time  to  file  undertaking  on  appeal 
may  be  extended. — Schloesser  v.  Owen,  134 
Cal.  546,  68  Pac.  726, 

S.  Bill  of  exeepttowi — Ttme  may  be  ex- 
tended.— Time  to  prepare  bill  of  exceptions 

may  be  extended  thirty  days  In  addition  to 
ten  days  allowed  by  section  659,  ante. — 
Moffat  V.  Cook,  65  Cal.  236,  3  Pac.  805. 


Aa  to  exeeptlona  and  blllM  of  exeeptlona, 
■eei,  ante.  91  646  et  seq.  and  notes. 

The  power  of  the  court  hereunder  to 
grant  such  an  extension  Is  subject  to  the 
express  prohibition  of  section  170.  ante,  that 
no  disqualified  judge  shall  do  any  Judicial 
act  except  those  enumerated,  and  the  allow- 
ance of  such  an  extension  Is  not  one  so 
enumerated. — Johnson  v.  Oerman -American 
Ins.  Co..  160  Cal.  S38.  88  Pac.  985. 

10.  An  order  by  a  Judge  who  Is  dlsqusU- 
fled  to  act- under  section  170,  ante,  as  it 
existed  prior  to  the  amendment  of  1905.  is 
held  to  be  absolutely  void,  wherever 
brought  in  question. — Johnson  v.  German- 
American  Ins.  Co.,  160  Cal.  338,  88  Pac.  985. 

11.  SaaM— Samo— Mnat  be  secwred  wltbln 
•riKlnal  tlme,i — An  extension  of  time  within 
which  to  procure  and  serve  a  bill  of  excep- 
tions, permitted  under  the  provisions  of 
the  above  section,  must  be  obtained  within 
the  period  during  which  the  original  rlglu 
Is  still  alive. — Howell  v,  Penderson,  41  Cal. 
App.  45,  181  Pac.  674,  foMowlng  the  doc- 
trine in  Clarke  v.  Crane,  57  Cal.  629;  Curtis 
T,  Superior  Court,  TO  Cal.  390.  11  Pac.  662; 
Union  Collection  Co.  v.  Oliver.  162  Cal.  765, 
124  Pac.  436;  Oppenhelmer  v.  Radke  &  Co., 
166  Cal.  200,  131  Pac.  366. 

12.  CcTt tors rl— Order  extending;  time  re- 
viewed.— Orders  attempting  to  extend  time 
to  plead  more  than  thirty  days  are  in  ex- 
cess of  Jurisdiction,  and  there  being  no 
plain,  speedy,  and  adequate  remedy,  may 
be  reviewed  on  certiorari. — Gibson  v,  Su- 
perior Court,  83  Cal.  643,  644,  24  Pac.  152; 
Baker  v.  Superior  Court,  71  Cal.  583.  584,  12 
Pac.  685. 

Aa  to  compntatlon  et  time,  see,  ante,  1 12 

and  note. 

13.  Connent— Not  given  by  failure  to  ob- 
ject to  order*. — Adverse  party  can  not  be 
said  to  have  consented  to  extension  of  time 
for  more  than  thirty  days  because  he  failed 
to  object  to  orders  extending  time,  first  of 
which  was  valid  and  second  valid  for  re- 
mainder of  thirty  days  court  might  allow, 
or  by  failure  to  return  copy  of  statement 
served  on  him  after  time  had  expired  and 
afterwards  proposing  amendments  thereto, 
especially  where  he  objected  promptly  by 
giving  notice  of  motion  to  strike  statement 
from  files  and  that  same  should  be  dlsre- 
garded  because  not  prepared  and  filed  in 
time. — Bryan  v.   Maume.   28  Cal.   238,  242. 

14.  ftnme— .To  order  —  Limitation  on. — 
Consent  of  adverse  party  to  one  exten- 
sion beyond  thirty  days  does  not  confer 
upon  court  or  Judge  power  to  make  any 
further  extension. — Bunnel  v.  Stockton,  81 
Cal.  819,  321,  23  Pac.  301. 

IB.  Constmetlom  of  order— Oraimence- 
ment  of  cxtcaalon. — Order  that  time  for 
defendants  to  give  notice  of  Intention  to 
move  for  new  trial  and  to  serve  bill  of 
exceptions  "Is  hereby  extended  thirty  days." 
should  be  construed  to  extend  time  thirty 
days  from  end  of  ten  days  allowed  by  code. 
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no  reference  being  made  to  date  of  order 
as  point  of  time  from  vhlch  extension 
was  to  be  computed,  and  Jud^e  who  made 
order  having  so  conetrued  It  In  his  ruling 
on  motion. — Emerlo  v.  Alvarado,  64  Cal.  629, 
641.  2  Pac.  418. 

16.  Same — Kxplrlnc  on  taoUdar. — Stipu- 
lation extending  time  for  one  week,  "end- 
ing Saturday,  July  4,"  In  wliich  to  answer, 
as  both  that  day  and  day  following  were 
legal  holidays,  has  effect  of  extending  time 
to  July  6,  Inclusive,  and  default  entered  on 
that  day  ia  premature. — Crane  V.  Crane, 
121  Cal.  99,  100.  53  Pac.  433. 

17.  SMne~Flle  uotloa  for  a  nvtr  trial. — 

Whether  order  granting  time  "within  which 
to  flle  motion  for  new  trial"  would  extend 
time  to  give  notice  of  Intention  to  move  or 
to  prepare  statement,  or  whether  It  would 
apply  merely  to  last  step  In  proceedings, 
actual  making  of  motion,  not  decided. — Jen- 
kins V.  Frlnk,  27  Cal.  337,  340. 

18.  Same — Filing  ntntenivnt  made  hefore 
Botlce  of  Intention  given, — Order  granting 
time  to  flle  statement  on  motion  for  new 
trial  made  before  notice  of  Intention  Is 
given  must  be  construed  to  give  time 
granted  from  date  of  giving  notice. — Bast- 
erby  v.  Larco,  24  Cal.  179.  181. 

19.  Same  — -  Intermediate  order  explrinc 
OB  Snndar> — ^Where  time  Is  extended  by 
several  orders,  last  day  of  period  of  exten- 
sion fixed  by  one  being  Sunday,  that  should 
be  "excluded";  that  Is  to  say.  It  Is  not  to  be 
computed  aa  any  portion  of  the  time  granted 
by  order,  or  of  thirty  days  which  may  be 
granted,  but  Is  supplemental  day  super- 
added by  law. — Muir  v.  GaMoway,  61  Cal. 
498.  B06. 

20.  See  Reay  v.  Butler,  99  Cal,  477,  480, 
33  Fac.  1134,  where  it  Is  held  to  be  matter  of 
very  grave  doubt  whether  Muir  v.  Qallo- 
way.  supra,  was  correctly  decided  In  so  far 
as  It  holds  superior  court  may  by  entry  of 
two  or  more  orders  (first  for  any  order  or 
orders  preceding  last  expiring  on  Sunday) 
extend  period  of  time  within  which  any  of 
acts  mentioned  In  this  section  may  be  per- 
formed for  longer  period  than  that  author- 
ized by  section.  If  only  one  order  of  exten- 
sion is  made.  Question  not  definitely 
passed  upon  may  be  regarded  as  open. — See 
FrassI  v.  McDonald.  122  Cal.  400.  65  Pac. 
139  (post  par.  20),  affirming  Muir  v.  Gal- 
loway, supra,  notwithstanding  doubts  of 
Reay  v.  Butler,  supra. 

21.  Where  order  extending  time  expires 
on  Sunday,  order  further  extending  time 
made  on  following  Monday  Is  valid,  aa,  had 
act  for  which  time  was  extended  been  done 
on  Monday,  It  would  have  been  In  time,  and 
therefore  ccurt  had  power  upon  that  day  to 
further  extend  time;  and  although  court  bad 
previously  made  two  orders  of  ten  days 
each  extending  time,  third  order,  being 
made  within  life  of  second,  court  necessarily 
had  power  to  make  It  extending  time  ten 
days  further.  Whatever  time  law  gave  by 
reason  of  fact  that  one  of  those  orders  ex- 


pired upon  Sunday  does  not  pro  tanto  en- 
hance power  of  court.  If  thirty  days  had 
been  given  In  one  order  and  had  expired 
upon  Sunday,  act  could  have  been  done 
following  day  by  favor  of  statute,  and  fact 
that  time  fixed  by  an  Intervening  order  fell 
upon  Sunday  does  not  alter  case.  Three 
orders  of  ten  days  each,  by  any  process  of 
mathematical  calculation,  can  only  be  reck- 
oned as  extension  of  thirty  days  in  all. 
.Proposition  has  been  passed  upon  In  Muir 
v.  Galloway,  01  Cal.  498,  and  that  case  Is 
approved  notwithstanding  some  doubt  cast 
upon  It  In  Reay  v.  Butler,  99  Cal,  477,  33 
Pac.  1134. — Fi'ussi  v.  McDonald.  122  Cal. 
400.  402,  65  Pac.  139. 

22.  Same  —  From  date  of  order. — Order 
extending  time  to  give  notice  of  intention 
to  move  for  new  trial  must  be  construed  to 
give  such  time  from  date  of  order,  and  froic 
time  of  receiving  notice  of  decision. — East* 
erby  v.  Larco,  24  Cal.  179.  181. 

23.  Construrtlon  of  order  that  "defend- 
ants have  twenty  days  within  which  to  file 
motion  for  new  trial  herein"  is  that  de- 
fendants have  twenty  days  from  date  of  or- 
der, and  not  twenty  days  from  date  of  giv- 
ing notice  of  intention  to  move,  or  twenty 
days  beyond  time  allowed  '  by  statute. — 
Jenkins  v.  Frlnk,  S7  Cal.  337,  339. 

24.  Same— No  time  etated. — Order  grant- 
ing extension  of  time  until  after  decision 
of  motion,  but  not  specifying  wliat  amount 
of  time,  must  be  held  to  grant  such  time  aa 
Judge  might  fix  when  motion  ruled  upon, 
or  reasonable  time;  which.  In  case  of  ex- 
tension until  after  ruling  on  motion  to 
strike  out  complaint,  would  by  analogy,  be 
statutory  time  allowed  for  answering,  and 
default  entered  Immediately  after  denial  of 
such  n)otIott  is  unauthorized. — Wlllsoo  v. 
Cleaveland,  30  Cal.  192,  199. 

25.  Same— Prepare  statement  U  alao  to 

•erve  It. — Order  extending  time  to  prepare 
statement  on  motion  for  new  trial  carries 
with  it  same  extension  to  serve  statement. 
— Bryant  v.  Sternfeld.  89  Cal.  611,  612,  26 

Pac.  1091. 

2ff.  Same  — ■  SaeccsHlve  orders. — Verdict 
rendered  September  3,  notice  of  Intention 
to  move  for  a  new  trial  filed  September  10, 
bill  of  exceptions  October  29 ;  September 
4  court  extended  time  within  which  to 
prepare  and  serve  bill  of  exceptions  thirty 
days,  and  October  4  made  like  extension 
for  thirty  days  further,  each  ex  parte  and 
without  consent  of  opposite  party;  order  of 
September  4  should  be  construed  as  grant- 
ing thirty  days  In  addition  to  ten  days 
allowed  for  preparing  bill  of  exceptions  on 
Judgment,  and  exhausted  power  of  court  to 
extend  time  for  that  purpose.  Notice  of 
intention  to  move  for  new  trial  stated  It 
would  be  made  upon  bill  of  exceptions  to 
be  settled  and  filed,  and  party  thereto  had 
ten  days  from  service  of  such  notice  within 
which  to  prepare  and  serve  such  bill:  this 
time  might  have  been  extended  thirty  days, 
but  was  not,  party  relying  upon  order  of 
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October  4;  but  even  coneedlner  this  would 
operate  aa  extension  o(  thirty  days  beyond 
time  be  was  entitled  to  after  service  of  his 
notice  of  Intention,  It  expired,  and  power 
of  court  to  extend  time  was  exhausted  be- 
fore his  bill  was  served. — Cameron  v.  Ar- 
eata &  M.  R.  R.  Co.,  129  Cal.  279,  280,  61 
Pac.  965. 

27.  Cons tr actios  of  ■ectlan— In  seaenil. 

— Construction  of  section  that  court  ia  only 
prohibited  from  granting  extension  of  more 
than  thirty  days  at  sny  one  time,  but  may 
matte  several  extensions  of  thirty  days 
each,  is  in  direct  violation  of  language  ^f 
section  and  of  construction  tbereof  by  su- 
preme court. — Cameron  v.  Areata  &  M.  R. 
R.  Co.,  12»  Cal.  279,  281,  61  Pac.  9SG. 

28.  The  court  la  hereby  glyen  power  to 
extend  the  time  tor  proposing  a  statement 
for  a  period  of  thirty  days.  The  court  can 
not  by  Its  own  rule  devest  Itself  of  this 
power.  In  the  absence  of  any  showing  to 
the  contrary,  it  will  be  presumed  i  n  appeal, 
that  the  court  disregarded  its  rule,  Tor  sufll- 

'clent  cause  and  to  subserve  the  ends  of  Jus- 
tice, as  it  has  the  power  to  do. — Connell  v. 
Higglns,  170  Cal.  641,  160  Fac.  763. 

29.  An  order  extending  the  time  for  the 
rervlce  of  a  bill  of  exceptions  which  la 
within  the  limitations  of  this  section  is  not 
Invalid,  because  In  conflict  with  a  rule  of 
court  providing  that  the  time  could  not  be 
extended  for  a  period,  which  Including  the 
time  covered  by  stipulation,  would  exceed 
thirty  days.— LAntz  v.  Cole.  172  Cal.  245,  1S6 
Pac.  46. 

30.  Same— A*  to  being  made  irith  otber 
■ectlon*. — Provision  of  section  650,  ante, 
that  draft  of  bill  of  exceptions  may  be  pre- 
pared and  served  within  ten  days  after 
entry  of  judgment,  "or  such  further  time  aa 
court  in  which  action  ia  pending  or  Judge 
tbereof  may  allow,"  does  not  authorize 
court  to  grant  an  indeflnlte  extension,  but 
must  be  read  In  connection  with  restriction 
upon  amount  of  time  which  may  be  allowed 
by  court  found  In  this  section. — Cameron  v. 
Areata  ft  M.  R.  R.  Co.,  129  Cal.  279,  282,  61 
Pac.  96S. 

31.  Same— Extent  of. — Limitations  upon 
power  to  extend  time  contained  In  this  sec- 
tion applies  only  to  cases  therein  enumer- 
ated, among  which  filing  of  affidavits  on 
motion  for  new  trial  Is  not  included,  and 
therefore  power  to  extend  time  In  such  caaea 
la  found  in  eubdlvialon  1  of  section  659, 
ante,  and  extension  for  more  than  thirty 
days  may  be  granted. — Oberlander  v.  Fixen 
ft  Co.,  129  Cal.  690,  691,  62  Pac.  264. 

A2.  Saaae  —  Llmltatioa  of  aectlon. — Thia 
section  la  limited  by  Its  terms  to  cases 
where  time  is  allowed  by  some  provision  of 
code  for  doing  of  some  act,  and  Is  designed 
to  enable  court  or  Judge  to  grant  time  ad- 
ditional to  that  allowed  by  code,  upon  good 
cause  shown. — Vestal  v.  Young,  147  Cal.  715, 
720.  82  Pac.  381. 

33.  Same  — ThtrtT  daya  In  addition  to 
prescribed  time. — Where    the   code  allows 


twenty  days  for  preparation  of  statement, 
party  preparing  such  can  not  have  more 
than  fifty  days  without  consent  of  adverse 
party;  that  Is,  twenty  days  allowed  and 
thirty  days  for  which  court  might  extend 
time  under  this  section. — Bryian  v.  Maume, 
28  Cal.  2S8,  241. 

34.  Default — Consideration  of  void  order 
on  ovenlng. — That  defendant  relied  upon  or- 
der extending  time  to  plead  which  was  in 
excess  of  Jurisdiction  of  court  ia  Important 
fact  to  be  considered  on  motion  to  open  de- 
fault.— Kennedy  v.  Mulligan,  136  Cal.  656, 
657,  69  Pac.  291. 

SS.  Same — Anthorlty  of  clerk. — Clerk  has 
no  authority  to  enter  default  except  in  cases 
where  defendant  has  failed  to  appear 
within  the  time  specified  within  summons, 
or  within  such  further  time  as  may  have 
been  granted  by  court. — Kennedy  v.  Mulli- 
gan, 136  Cal.  666.  667.  69  Pac.  291. 

36.    Denial  of  motion  wlthovt  prejndlec 

to  renewal  before  court  to  which  action  la 
transferred  does  not  operate  to  extend  time 
within  which  motion  la  required  to  be  made. 
—Wallace  t.  I«wl8,  9  Mont.  399,  403,  24  Pac. 
28. 

ST.    Exprcsa    provision    being  otherwise 

madea — This  section  does  not  apply  where 
express  provision  is  made  In  section  treat- 
ing of  particular  subject,  aa  where  section 
regarding  preparing  statement  on  nmtlon 
for  new  trial  provided  that  no  extension 
for  longer  period  than  twenty  days  should 
l  e  made.— Cottle  v.  Leltch.  43  Cal.  320.  322. 

3^,  Fillnfc  and  aervlee  of  order. — Correct 
practice  Is  to  file  or  serve  order  extending 
time,  but  no  express  provision  of  law  re- 
quires  It,  and  where  default  is  entered  be- 
fore expiration  of  time  aa  extended  It  should 
be  opened  upon  payment  of  coata. — Swift  v. 
Canovan,  47  Cat.  86. 

30.  Form  of  order— Written  or  entered 
In  mlnateit. — Order  extending  time  fixed  by 
the  statute  should  In  all  cases  be  in  writing 
and  either  entered  in  minutes  of  court  or 
signed  by  Judge  and  filed  with  papers  In 
case  within  time  prescribed.  To  hold  verbal 
promise  of  Judge  to  cause  order  to  be  en- 
tered, or  verbal  request  for  order  verbally 
granted  by  Judge  sufficient  to  extend  time, 
would  lead  to  great  confualon  and  needless 
controversies. — Campbell  v.  Jones,  41  Cal. 
616,  618. 

40.  Notice  of  IntentlOB  to  tnoTC  new  trinl 
—What  snMrlent. — "Order  extending  time" 
for  preparing  and  filing  "motion  for  new 
trial"  extends  time  to  give  notice  of  Inten- 
tion to  move  for  such  new  trial. — Cottte  v. 
Leltch,  43  Cal.  320.  321. 

4t.  Fraction  of  a  day— Is  not  to  be  con- 
■Idered  in  computing  time  from  one  day  to 
another,  but  only  when  time  of  successive 
acts  performed  on  same  day  Is  material. — 
Scovllle  V.  Anderson,  131  Cal.  690,  694,  63 
Pac.  1013. 

42.  Indeflnlte  extension— Effect  of  gener- 
ntly. — Extension  of  time  to  plead  for  cer- 
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tain  time  after  receipt  of  remittitur  in  an- 
other case  is  void  and  beyond  power  of 
court  to  any  extent  beyond  thirty  days  per- 
mitted by  this  section. — Baker  v.  Superior 
Court,  71  Cat.  583,  584,  12  Pac.  686. 

Aa  to  exteavlon  of  time,  see.  ante,  t 

and  note. 

43.  Extension  of  time  to  plead  one  day 
after  decision  of  motion  to  set  aside  service 
of  summons  and  dismiss  action  Is  void  aa  to 
any  period  of  time  it  purports  to  allow  after 
expiration  of  thirty  days  in  addition  to 
time  allowed  by  law. — Kennedy  v.  Mulligan, 
136  Cat  666,  557.  69  Pac.  291. 

44.  Extension  of  time  to  plead  for  cer- 
tain number  of  days  after  decision  of  pend- 
ing motion  to  dismiss  is  void  as  to  any 
period  of  time  beyond  thirty  days  (Thorn- 
ton. J.,  dis.  op.). — Gibson  v.  Superior  Court, 
83  Cal.  643,  644,  24  Pac.  162. 

45.  Order  extending  time  one  day  beyond 
decision  upon  motion  to  dismiss  may  be  at- 
tempted extension  of  time  beyond  statutory 
thirty  days  allowed,  and.  If  so.  is  void. — 
Kennedy  T.  Mullisan,  136  Cal.  666,  557,  69 
Pac.  291. 

4«.    Jndve  who  tries  canM  ahoBld  make 

order  extending  time  for  statement  or  bill 
of  exceptions  on  motion  for  new  trial. — 
Matthews  Superior  Court,  68  Cal.  638, 
641,  10  Pac.  128. 

47.  Jnstleea*  coarl — Not  applicable  to.^ — 
Section  has  no  application  to  acts  required 
to  be  done  In  Justices'  court  to  perfect  ap- 
peal to  superior  court.  Hence,  order  by  su- 
perior court  extending  time  for  Justifica- 
tion of  sureties  on  undertaking  on  appeal 
filed  In  justices'  court  is  void. — McCracken 
V.  Superior  Court.  86  Cal.  74.  76,  24  Pac.  845. 

48.  liflPHe  of  time — Objection  and  aaMwer. 
— If  party  objecting  to  settlement  to  bill  of 
exceptions  relies  upon  lapse  of  period  lim- 
ited by  statute  it  becomes  duty  of  other 
party.  In  answer  to  ol>Jectlon,  to  Incorpo- 
rate In  bill  any  matter  to  excuse  apparent 
delay. — Wheeler  v.  Karnes,  126  CaL  61,  63, 
67  Pac.  898. 

40.  Not  waived  —  Practice  —  Proposed 
fltneadmeDta  to  statement  on  motion  for  new 
trial  served  too  late  will  not  operate  as 
consent  to  void  extension  of  time  if  objec- 
tion be  at  same  time  expressly  reserved, 
rroper  practice  is  to  reserve  such  objection 
rather  than  to  move  to  strike  statement 
from  files. — Cottle  v.  Leltch,  43  Cal.  320,  322. 

SA.  Hemoranduai  ol  coMtN— Tiine  atay  be 
extended  for. — Service  and  filing  of  memor- 
andum of  costs  is  fairly  within  proper  con- 
struction of  this  section,  being  substantially 
"a  notice  other  than  i)f  appeal." — Beilby  v. 
Superior  Court.  138  Cal.  51.  52.  70  Pac.  1024. 

SI.  New  trial  —  Notlt- c  of  Intcniloa  to 
move  tor  new  trial  Is  Included  within  no- 
tices provided  for  in  this  section,  and  court 
may.  before  expiration  of  ten  days  allowed 
by  statute,  extend  time  for  serving  and 
fllinB  notice  for  period  not  to  exceed  thirty 
days  (overrulins  Hook  v.  Hall,  2  Cal.  Un- 


rep.  459,  6  Pac.  422;  Glrdner  v.  Beawick,  3 
Cal.  Unrep.  635,  8  Pac.  11;  Brichman  v.  Ross. 
67  Cal.  801,  8  Pac.  816). — Burton  v.  Todd,  68 
Cal.  465.  488,  9  Pac.  663. 

As  to  extension  of  time  to  kIvc  aotlcr  of 
Intention  to  aaoTe  tor  new  trial,  see  par.  55, 
this  note. 

S2.  Same — Statement  on. — Time  to  pre- 
pare and  serve  statement  on  motion  for  new 
trial  may  be  extended  by  court  or  Judge, 
but  not  longer  than  thirty  days  without 
consent  of  adverse  party,  and  any  exten- 
sion beyond  that  time  Is  void,  as  power  of 
court  or  Judge  la  exhausted  by  thirty-day 
extension. — Bunnel  v.  Stockton,  82  Cal,  319, 
320,  23  Pac.  301. 

63.  Time  for  preparing  statement  on  mo- 
tion for  new  trial  may  be  extended  not  to 
exceed  thirty  days  without  consent  of  ad- 
verse party,  but  any  extension  for  greater 
period  gives  no  right  to  moving  party. — 
Freese  v.  Freese.  134  Cal.  48,  49,  66  Pac.  43. 

54.  Notice  and  presentation  of  Mtatemcnt 
for  ■ettiemeni. — The  power  of  the  court  to 
grant  an  extension  of  time  Is  not  affected 
by  the  fact  that  at  the  time  the  order 
granting  the  extension  was  made  the  mov- 
ing party  had  allowed  bo  much  time  to 
lapse  of  the  original  ten  days  allowed  by 
law  without  giving  tlie  five  days'  notice 
prescribed  that  such  notice  could  not  ba^e 
been  given  if  such  extension  had  not  been 
granted. — Douglas  v.  Southern  Pac.  Co., 
161  Cal.  245,  90  Pac.  538. 

C5.  Notice  of  Intention — Extendlas  time 
to  flle.  etc. — An  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  will  not  be  dis- 
missed on  the  ground  that  the  notice  of 
Intention  was  not  filed  and  served  within 
the  statutory  time,  where  It  appears  that 
wltbln  the  said  statutory  time  the  court  ex- 
tended the  time  within  which  the  notice 
might  be  given,  and  such  notice  was  griven 
within  the  time  so  extended. — Estate  of 
Richards.  154  Cal.  478,  98  Pac.  628. 

See,  also,  par.  61,  this  note. 

BO,  Peremptory  provisions. — Statute  pro- 
viding that  act  must  be  done  within  cer- 
tain time  or  such  extension  thereof  as  court 
may  grant  is  peremptory,  and  If  act  be  not 
dune  within  such  time,  right  to  do  It  la 
waived. — Kasterby  v.  Larco,  24  Cal.  179.  182. 

57.  Sam^— Time  van  not  be  extended. — 
When  statute  Axes  time  within  which  act 
must  be  done,  courts  have  not  power  to  en- 
large ft,  although  It  relates  to  mere  matter 
of  practice;  thus,  where  atatute  declares 
Judge  at  chambers  may  grant  new  trial  It 
application  be  made  within  ten  days  after 
Judgment,  order  granting  application  made 
on  eleventh  day  Is  void,  for  court  can  no 
more  enlarge  time  than  it  can  legislate  in 
any  other  matter. — Roush  v.  Van  Hagen,  17 
Cal.  121.  122. 

58.  Where  section  regarding  preparation 
of  statements  on  motion  for  new  trial  ex- 
pressly provided  that  party  has  an  absolute 
right  to  prepare  and  serve  auch  statements 
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within  Ave  dayi  after  notice  of  decision, 
and  then  adds  "or  within  such  further  time 
not  exceeding  twenty  days  as  court  or  Judge 
thereof  may  by  order  grant,"  etc.,  court 
can  not  extend  time  for  further  period,  as 
limitation  In  section  relating  exclusively  to 
certain  subject  must  prevail  rather  than 
general  provision. — Harper  v.  Minor,  27  Cal. 
107.  114. 

S&.  Place  nhere  order  made. — Order  ex- 
tending time  need  not  be  made  in  court, 
and  may  be  made  by  Judge  in  any  part  of 
state. — Matthews  v.  Superior  Court,  6S  Cal. 
C3»,  641.  10  Pac.  128. 

80.  Pieadlns,  tine  of — Beyoad  thirty 
daye.^ — Extension  of  time  to  demur,  move, 
or  plead,  beyond  thirty  days  with  consent, 
is  in  excess  of  the  Jurisdiction  of  the  court 
and  void  under  above  section,  and  the  de- 
cisions of  the  supreme  court. — Vrooman  v. 
f^uperior  Court,  149  Cal.  266,  268,  S6  Pac.  649, 
citing  Baker  v.  Superior  Court,  71  Cal.  583. 
12  Pac.  685;  Gibson  v.  Superior  Court,  S3  Cat. 
643,  24  Pac.  152,  and  Kennedy  v.  Mulligan, 
136  Cal.  S56,  69  Pac.  291. 

61.  But  in  the  case  at  bar,  where  the 
order  of  extension  was  sought  to  be  vacated 
on  February  2.  1900.  there  was  a  stipula- 
tion granting  defendants  until  February  IB. 
1906,  to  answer,  and  it  was  a  proper  exer- 
cise of  the  Jurisdiction  of  the  trial  court 
to  determine  whether  the  stipulation  was  a 
suftlcient  expression  of  plaintlft'a  consent 
to  Buch  extension,  or  not.  and  its  determina- 
tion of  that  question  will  not  be  reviewed 
upon  certiorari. — Vrooman  v.  Superior 
Court,  149  Cal.  268,  86  Pac.  694. 

92.  Same — ^To  flic  ameaded  eomplalat  af- 
ter deatarrer  autalaed. — This  section  Is  not 
applicable,  nor  la  there  any  statutory  provi- 
sion limiting  the  time  the  trial  court  may 
give  a  pleader  under  the  same  circum- 
stances.— Vestal  v.  Young.  147  Cal.  719,  82 
Pac.  381. 

eS.  Pro  taato— Order  exceeding  thirty 
dar*.  good. — Where  order  is  made  granting 
more  than  thirty  days  permitted,  it  ia  good 
as  to  thirty  days. — Bryan  v.  Maume,  28  Cal. 
238,  242. 

64.  PablivatioB  of  ■nmmons  is  not  en  act 
wliich  is  to  be  done  within  meaning  of  this 
section. — Savings  &  L.  Soc,  v.  Thompson,  82 
Cal.  347,  860. 

eS.  Recital  la  bill  of  exceptlona— That 
notice  of  Intentloa  to  move  (or  new  trial 
was  flied  "within  time  allowed  by  law"  Is 
but  legal  conclusion,  and  Is  overcome  by 
fact  that  date  of  such  filing  Is  Itself  given 
in  bill  of  exceptions. — Reclamation  Dist.  v. 
Thlsby,  131  Cal.  572,  675,  63  Pac.  918. 

WL  Sbowtag  for  order, — Application  for 
extension  of  time  to  prepare  afUdavits  on 
motion  for  new  trial  should  show  substan- 
tially what  tt  Is  Intended  affldavlts  shall 
contain ;  misconduct  of  Jury ;  nature  of 
newly  discovered  evidence,  etc. — People  ▼. 
WInthrop.  118  Cal.  86,  92,  SO  Pac.  390. 

07.  Stlvnlatloa  eatendlav  time— Do ea  not 
prohibit  order  further  extending  time  under 


proviBlooB  of  this  section. — Curtis  v.  Su- 
perior Court.  70  CaL  S90,  891,  11  Pac.  662. 

<8.  Bxtenslon  ot  time  by  stipulation 
does  not  preclude  court  granting  thirty 
days'  extension  after  expiration  of  time 
granted  by  stipulation. — Reclamation  Dfst. 
V,  Hamilton,  112  Cal.  60S,  609,  44  Pac.  1074. 

89.  Time  whea  order  mnet  be  made.-^ 
Extension  ot  time  must  be  made  wlthni 
period  allowed  for  doing  of  act,  and  while 
right  to  do  it  is  still  alive.  After  right  is 
gone  giving  further  time  could  not  be  called 
an  extension  of  time  but  would  be  In  effect 
reviving  right  which  no  longer  existed: 
when  such  order  is  given  there  Is  no  period 
of  time  to  extend,  and  court  has  no  further 
Jurisdiction  In  matter. — Clark  v.  Crane,  57 
Cal.  629.  682. 

70.  Order  extending  time  must  be  made 
within  -period  In  which  act  might  be  done 
or  It  is  void,  as  upon  expiration  of  that  time 
right  Is  lost  and  court  has  no  further  Juris- 
diction in  matter. — Emeric  v.  Alvarado,  64 
Cal.  529,  641,  2  Pac.  418. 

71.  Extension  of  time  must  be  made  be- 
fore party  seeking  same  is  In  default.  If  he 
permits  time  within  which  he  may  act  to 
elapse  without  acting,  any  subsequent  order 
giving  him  time  to  act  will  not  avail  to  re- 
vive his  right. — Preese  Freese,  134  Cal. 
48,  49.  66  Pac.  43. 

72.  Order  granting  extension  of  time  af- 
ter expiration  of  statutory  period  within 
which  act  might  have  been  done  Is  void, 
and  confers  no  authority  for  doing  act. — In 
matter  of  Clary,  112  Cal.  892,  896,  44  Pac. 
569. 

73.  After  expiration  of  statutory  time 
within  which  act  must  be  done  order  pur- 
porting to  extend  such  time  Is  void,  and  In- 
effectual.— Estate  of  Clary,  112  Cal.  292,  295, 
44  Pac.  569. 

74.  If  statute  absolutely  axes  time 
within  which  act  must  be  done  it  is  peremp- 
tory. The  act  can  not  be  done  at  any  other 
time  unless  during  prescribed  time  It  has 
been  extended  by  order  made  for  that  pur- 
pose under  authority  of  law. — Connor  v. 
Southern  California  M.  R.  Co.,  101  Cal.  429, 
431,  35  Pac.  990.  See  Tregambo  v.  Coman- 
che M.  &  Mln.  Co.,  57  Cal.  501,  603;  Wills  V. 
Rhen  Kong,  70  Cal.  648,  11  Pac.  780. 

A»  to  extenHlan  ot  time  to  file  laventorr 
of  estate  of  deceased  person,  see,  post, 
f  1460  and  note. 

TB.  UadertaklBg  br  noaresldeat  plalatlfT 
— Bxtenaloa  of  time  to  give. — Under  the 
provisions  of  the  above  section  the  trial 
court  has  power  to  extend  the  time  in 
which  to  file  the  bond  for  costs  required  of 
nonresidents  and  foreign  corporations  by 
the  provisions  of  section  1036,  ante,  and 
where  the  bond  is  thereafter  filed  within 
the  extended  time,  the  action  will  not  be 
dismissed. — Hertz  v.  Superior  Coiirt,  35  Cal. 
App.  83,  169  Pac.  258.  approving  the  doc- 
trine in  Klssler  v.  Budge,  24  Idaho  246.  133 
Pac.  126,  and  Scluttl  v.  Pacific  Coal  Co.,  30. 
Utah  462,  8  Ann.  Caa.  942,  86  Pac  1011, 
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§1055.  ACTIONS  AGAINST  SHERIFF  FOB  OFFICIAL  ACTS.  If  an 
action  is  brought  against  any  offieer  or  person  for  an  act  for  the  doing  of  which 
he  had  theretofore  received  any  Talid  bond  or  covenant  of  indemnity,  and  he 
[1]  gives  seasonable  notice  thereof  in  writing  to  the  persona  who  executed 
such  bond  or  covenant,  and  [2]  permits  them  to  conduct  the  defense  of  such 
action,  the 

Judgment  recovered  therdn  is  conclusive  evidence  against  the  persons  so 
notified;  and  the  court  may,  on  motion  of  the  defendant,  upon  notice  of  five 
days,  and  upon  proof  of  such  bond  or  covenant,  and  of  such  notice  and  per- 
mission, enter  judgment  against  them  for  the  amount  so  recovered  and  costs. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  645  Practice 
Act;  amendment  approved  April  15,  1880.  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  73;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  182,  held  unconstitutional,  see  history,  §  5  ante; 
amendment  approved  March  15.  1907,  Stats,  and  Amdts.  1907,  p.  309, 
Kerr's  Stats,  and  Amdts.  1906-7.  p.  476. 

authorizing  entry  ot  Judgment  against  sure- 
ties for  amount  named  in  bond  and  for 
which  each  has  become  liable,  but  not  to 
exceed  amount  of  judgment  recovered 
against  sheriff,  including  costs  of  action. — 
Moore  v.  McSleeper,  102  CaL  277,  280,  281. 
36  Pac.  593. 

8.  Bqnftable  aetton  by  niretr  to  act  aaldc 
Jndsment. — Surety  la  concluded  by  Judg- 
ment against  sherltr  where  upon  notice  he 
takes  charge  of  defense  and  by  his  own  at- 
tornejr  defends  action  from  commencement. 
In  such  action  any  alleged  fraud  In  sale  of 
property  over  which  controversy  originated 
may  be  litigated,  and  therefore  action  in 
equity  by  surety  to  set  aside  Judgment  for 
such  fraud  will  not  lie. — Dutil  v.  Pacheco. 
21  Cal.  438,  442,  82  Am.  Dec.  749. 

4.  Nature  of  proceed  Ins— Jnrladlctloiial 
■monnt. — Proceeding  ts  not  Independent 
action  but  simply  supplemental  motion  for 
Judgment  against  sureties  In  action  in  which 
superior  court  has  Jurisdiction,  and  In 
which  It  has  already  proceeded  to  jOdg- 
ment  against  nominal  defendant.  Remedy 
is  allowed  upon  theory  that  indemnlfiers 
are  real  parties  defendant  when  sheriff  Is 
sued  for  official  act  for  which  they  have  in- 
demnlfled  him,  and  that  when  they  have 
notice  ot  pendency  of  such  action  Judgment 
against  sheriff  Is  conclusive  of  his  right  to 
recover  against  them,  and  this  being  so, 
statute  permits  sheriff  to  have  Judgment 
entered  against  them  at  once  upon  motion 
in  that  action,  without  expense  and  delay 
of  prosecuting  action  upon  bond  of  indem- 
nity, and  therefore  Judgment  may  be  en- 
tered against  several  indemniflers  for 
amounts  less  than  three  hundred  dollars 
where  such  amounts  are  limit  of  their  lia- 
bility.— Moore  McSleeper,  102  Cal.  277, 
282,  36  Pac.  693,  approved  In  Sullivan  v. 
California  R.  Co.,  142  CaL  201,  207,  76  Pac. 
767. 


ACTIONS  AGAINST  SHERIFF  ON 
OFFICIAL  ACTa 

1.  Character  of  notice  required. 

2.  Construction  of  section — Several  judgments 

against  sureties. 

3.  Equitable  action  by  enwty  to  set  aside 

judgment. 

4.  Nature    of    proceeding  —  Jurisdictional 

amount. 

5.  Pleading — Evidence— Burden  of  proof. 

6.  Principle  of  rule. 

7.  Strict  compliance. 

1.  Character  ot  notice  required. — Full 
notice  to  Indemnlfler  of  pendency  of  suit, 
what  he  is  required  to  do,  and  consequence 
which  may  follow  if  he  neglect  to  defend 
action,  should  be  given.  Some  knowledge 
or  Information  of  existence  of  such  action 
Is  entirely  insufficient  to  bind  party  by 
Judgment.  Unless  party  to  action  notifles 
Indemnlfler  that  he  expects  him  to  defend 
action  or  to  furnish  testimony,  or  do  some 
other  act,  he  may  well  suppose  that  party  Is 
well  prepared  to  defend  It,  has  all  evidence 
necessary,  and  needs  no  assistance  from  him 
to  defend  his  title  or  assert  his  riphts.  He 
may  well  rely  upon  that  supposition,  for  if 
party  desires  his  aid  or  assistance  it  Is  his 
duty  to  give  him  full  notice,  a  reasonable 
lime  before  trial  to  enable  him  to  prepare 
for  it.— Sampson  v.  Ohleyer,  22  Cal.  200.  2Ci'. 

2.  CoMstrnction  ot  section — Several  Judg- 
ments agalniit  anretlcN^Where  undertak- 
ing is  by  several  sureties  Justifying  in  dif- 
ferent amounts  several  judgments  against 
them  may  be  entered  under  this  section  In 
accordance  with  terms  of  bond.  Section 
does  not  necessarily  require  JudKment  pro- 
vided for  shall  be  Joint  when  obligation  ot 
sureties  is  several,  and  they  become  liable 
for  difTerent  amounts,  or  that  Judgment  to 
be  entered  shall  not  be  for  less  amount  than 
one  recovered  against  sheriff  obligee,  if 
sureties  have  not  bound  themselves  for  so 
great  sum.   Section  should  be  construed  as 


S.    Plcadlnir  —  BvMcMec  —  Burden  ot 

proof. — Payment  or  satisfaction  of  Judg- 
ment need  not  be  alleged  by  sherllt.  Re- 
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covery  of  Judgment  against  him  is  sufficient  stances  action  Is  In  substance  against  in- 
showing  for  prima  facie  case  against  sure-  demnlfler — real  party  in  interest — and  that 
tisa  and  burden  is  upon  them  to  show  Judg-  he  has  In  that  action  opportunity  to  make 
men  has  been  satisfied  by  themselves  or  any  defense  that  may  exist. — Dutll  v.  Pa- 
by  return  of  property  sued  for  or  that  prop-  checo,  21  Cal.  438,  442,  82  Am,  Dec.  749. 
erty  with  which  to  satisfy  it  was,  or  ought  7.  strict  compliance  with  terms  of  see- 
to  have  been,  atlU  In  possession  of  sherift.  tlon  is  necessary  before  sheriff  can  avail 
—Moore  V.  McSleeper.  102  CaL  277,  iSi,  86  himself  of  summary  remedy  provided,  and 
Pac.  593.  If  must  appear  that  h«  gave  sureties  writ- 
6.  Priaelpie  of  mle. — I^oTlslon  making  ten  notice  of  action  or  he  can  not  avail 
Judgment  conclusive  evidence  against  In-  himself  of  such  remedy  but  Is  left  to  his 
demnlfler  when  notified  of  action  Is  founded  action  on  Indemnity  bond. — Dennis  T.  Pack- 
upon  principle  that  under  such  clrcum-  nrd,  28  Cal.  101,  102. 

§  1056.  CORPORATIONS  MAT  BECOME  SURETIES  ON  UNDERTAK- 
INGS AND  BONDS.  In  all  cases  where  an  undertaking  or  bond,  with  any  num- 
ber of  sureties,  is  authorized  or  required  by  any  provision  of  this  code,  or  of 
any  law  of  this  state,  any  corporation  with  a  paid-up  capital  of  not  less  than 
one  hundred  thousand  dollars,  incorporated  under  the  laws  of  this  or  any  other 
state  of  the  United  States  for  the  purpose  of  making,  guaranteeing,  or  becom- 
ing a  surety  upon  bonds  or  undertakings  required  or  authorized  by  law,  or 
which,  by  the  laws  of  the  state  where  it  was  originally  incorporated  has  such 
power,  and  which  shall  have  complied  with  all  the  requirei&ents  of  the  law  of 
this  state  regulating  the  formation  or  admission  of  these  corporations  to  trans- 
act such  business  in  this  state,  may  become  and  shall  be  accepted  as  security 
or  as  sole  and  sufficient  surety  upon  such  undertaking  or  bond,  and  such  cor- 
porate surety  shall  be  subject  to  all  the  liabilities  and  entitled  to  all  the  rights 
of  natural  persons'  sureties; 

[Examination  by  insur^ce  commissioner — Making  up  deficiency,]  Provided, 
that  the  insurance  commissioner  shall  have  tb3  same  jurisdiction  and  powers 
to  examine  the  affairs  of  such  corporations  as  he  has  in  other  cases;  shall 
require  them  to  file  similar  statements  and  issue  to  them  a  similar  certificate. 
And  whenever  the  liabilities  of  any  such  corporation  shall  exceed  its  assets, 
the  insurance  commissioner  shall  require  the  deficiency  to  be  paid  up  in  sixty 
days,  and  if  it  is  not  so  paid  up,  then  he  shall  issue  a  certificate  showing  the 
extent  of  such  deficiency,  and  he  shall  publish  the  same  once  a  week  for  three 
weeks,  in  a  daily  San  Francisco  paper.  And,  until  such  deficiency  is  paid  up, 
such  company  shall  not  do  business  in  this  state.  In  estimating  the  condition 
of  any  such  company,  the  commissioner  shall  allow  as  assets  only  such  as  are 
allowed  under  existing  laws  at  the  time,  and  shall  charge  as  liabilities,  in 
addition  of  eighty  per  cent  of  the  capital  stock,  all  outstanding  indebtedness 
of  the  company,  and  a  premium  reserve  equal  to  fifty  per  centum  of  the  pre- 
miums charged  by  said  company  on  all  risks  then  in  force. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  ol 
S  646  Practice  Act  as  amended  1857  (Stats.  1857,  p.  29);  repeal  ap- 
proved April  16.  1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  Ill;  enac^ 
ment  of  present  section  approved  March  16,'  1889.  Stats,  and  Amdts. 
1889.  p.  215.   A  codiflcatlon  of  Stats.  1886,  p.  114. 

CORPOBATION  AS  SURETY  ON  UNDER-        2.  Constmction  of  the  BectioD. 

TAKING  0'  hond — Preaumption  of  au- 

thority. 

1.  Amount  paid  as  premiam  for  replevin        4,  Exception  to  BufBeieney  of  corporation 
bond.  rarely. 
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5.  Filing  designation  of  agent 
6,  7.  Nonresident  plaintiff— Secnrify  for  costs 
— Undertaking  hy  qualified  corporation. 

Am  to  eoivonitlOBB  bveomlns  KDretr  on 
bonds  and  nndcitaklnsa  la  probate  matterji, 
nee.  post,  i  1348, 

1.  Amonat  paid  a>  prcmlam  for  replevin 
bond  procured  pendente  lite  by  a  plaintiff 
ultimately  successful  Is  not  recoverable  as 
costs. — Williams  v.  Atchison.  T.  &  S.  F.  R. 
Co.,  166  Cat.  140,  108  Pac.  885. 

2.  Construction  of  seetlon. — Proper  con- 
struction of  section  is  not  that  corporation 
of  character  therein  defined  must  be  ac- 
cepted as  sole  and  aufflcient  surety  upon 
any  undertaking,  no  matter  what  disparity 
between  amount  of  undertaliiiiE  and  amount 
of  corporation's  assets.  Provision  that  any 
such  corporation  with  capital  stock  of  one 
hundred  thousand  dollars  "may  become  and 
shall  be  accepted  as,"  etc.,  must  be  allowed 
some  operation,  but  should  not  be  given 
sweeping  force  to  allow  such  corporation 
to  be  sole  sureties  on  bond,  amount  of  which 
far  exceeds  all  its  assets.  The  object  of  law 
was  not  only  to  enable^corporatlons  of  class 
designated  to  be  co-sureties  upon  under- 
talfings  required  In  legal  proceedings,  but 
to  make  sole  undertaking  of  such  corpora- 
tion equivalent  to  joint  undertaking;  of  two 
or  more  natural  persons.  To  accomplish 
that  object  use  of  language  quoted  or  some- 
thing equivalent  was  necessary,  and  words 
chosen  are  as  apt  for  purpose  as  any  that 
could  be  suggested.  Their  only  fault  being 
that,  taken  literally,  they  seem  to  mean 
something  more,  viz.,  that  such  corporation 
Is  not  only  sufficient  as  surety,  but  also 
sufficient  as  surety  for  any  amount,  no  mat- 
ter how  much  greater  such  amount  may 
be  than  value  of  Its  assets.  Such  construc- 
tion would  defeat  general  policy  of  act, 
which  Is  to  provide  ample  security  for 
money  Judgments  In  order  to  stay  proceed- 
ings for  their  enforcement  pending  appeals, 
and  It  la  not  to  be  supposed  that  legisla- 
ture intended  to  discharge  security  of  Judg- 
ment with  lien,  etc.,  incident  thereto, 
without  providing  an  equivalent  where  cor- 
poration becomes  surety  upon  stay-bond 
any  more  than  In  case  where  sureties  are 
natural  persons.  True  construction  of  sec- 
tion Is  that  such  corporations  must  show 
their  financial  ability  and  have  assets  In 
excess  of  their  IlabilltEes  of  sufficient 
amount  to  enable  them  to  Justify  on  an 


undertaking  same  as  would  natural  per- 
sons.— Fox  V.  Hale  &  Norcross  S.  M.  Co.,  97 
C'ai.  3S3,  866,  868,  82  Pac.  44S. 

8.  Execution  of  bond Pre* nmpt Ion  of 
antbnrlty. — Undertaking  signed  in  behalf 
of  corporation  surety  by  Its  second  vice- 
president  and  assistant  secretary,  and  hav- 
ing affixed  seal  of  corporation,  can  not  be 
held  void  because  not  properly  signed.  In 
absence  of  anything  to  show  such  officers 
were  not  authorised. — Gutzell  v.  Pennle,  95 
Cal.  698.  699,  30  Pac.  836. 

4,  Rxoeptlon  to  ■nfflclencr  of  corporation 
snrety  executing  undertaking  In  pursuance 
of  section  942,  ante,  may  be  taken  in  pursu- 
ance of  section  948,  ante,  with  exactly  same 
effect  as  If  undertaking  had  been  executed 
by  natural  persons.  In  response  to  such 
exception  corporation  must  justify  upon  no- 
tice, and  in  addition  to  facts  which  qualify 
it  for  business,  must,  like  natural  persons, 
show  surplus  assets  equal  to  amount  of  un- 
dertaking.— Fox  V.  Hale  &  Norcroaa  8.  H. 
Co..  97  CbL  363.  369.  32  Pac.  446. 

K.  Fillaf;  dcslKnatlon  of  asot  upon 
whom  process  may  be  served  with  Insurance 
commiasinner,  as  provided  In  section  61C, 
ante,  is  all  that  is  necessary  to  enable  cor- 
poration to  become  surety  on  bond  under 
this  section  so  far  as  naming  agent  upon 
whom  process  may  be  served,  and  certificate- 
of  commissioner  is  at  least  prima  facie  evi- 
dence that  such  corporation  has  complied 
with  section  616,  ante,  under  presumption 
that  commissioner  has  properly  performed 
his  official  duty  In  issuing  certificate. — 
Outsell  V.  Pennie,  96  Cal.  698.  699.  600,  30 
Pac.  83S. 

6.  Nonresident  plaintiff  —  Scenrltr  tor 
costs  —  llndcrtaklnv  by  ^naltHcd  eorpera- 
tloa. — Under  the  provisions  of  the  above 
section  requiring  security  for  costs  by  a 
nonresident  plaintiff  or  foreign  corporation, 
on  demand  therefor,  and  a  stay  of  proceed- 
ings for  failure  to  give  such  security,  an 
undertaking  by  a  qualified  surety  corpo- 
ration is  sufficient. — Carter  v.  Superior 
Court,  176  Cal.  752.  169  Pac.  667. 

7.  In  a  case  In  which  the  security  for 
costs  required  Is  given  by  a  surety  corpo- 
ration, the  qualifications  of  such  corpora- 
tion need  not  appear  on  the  face  of  tbe  un- 
dertaking; It  Is  sufHclent  If  the  corporation 
be  in  fact  qualified  as  required  by  law.— - 
Carter  v.  Superior  Court,  176  Cal.  762.  169 
Pac.  667. 


§  1057.   UNDERTAKINGS  MENTIONED  IN  THIS  CODE,  REQUISITES 

OF.  In  any  case  where  an  undertaking  or  bond  is  authorized  or  required  by 
any  law  of  this  state,  the  officer  taking  the  same  must,  except  in  the  case  of 
such  a  corporation  as  is  mentioned  in  the  next  preceding  section,  require 
the  sureties  to  accompany  it  with  an  affidavit  that  they  are  each  residents 
and  householders,  or  freeholders,  within  the  state,  and  are  each  worth  the 
sum  specified  in  the  undertaking  or  bond,  over  and  above  all  their  jnst 
debts  and  liabilities,  exclusive  of  property  exempt  from  execution;  but  when 
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the  amotuit  specified  in  the  undertaking  or  bond  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  they  may  state  in  their 
affidavits  that  they  are  severally  worth  amounts  less  than  the  amount  specified 
in  the  undertaking  or  bond,  if  the  whole  amount  is  equivalent  to  that  of  two 
sufficient  sureties. 

Any  corporation  such  as  is  mentioned  in  the  next  preceiliug  section,  may 
become  sole  surety  on  such  bond.  No  such  corporation  must  be  accepted  in 
any  case  as  a  surety  when  its  liabilities  exceed  its  assets  as  ascertained  in  the 
manner  provided  in  section  ten  hundred  and  fifty-six. 

[New  undertaJdng  ordered  when — Failure  to  give,  etc,]  Whenever  an  under- 
taking has  been  given  and  approved  in  any  action  or  proceeding,  and  it  is 
thereafter  made  to  appear  to  the  satisfaction  of  the  court  that  any  surety  upon 
such  undertaking  has  for  any  reason  become  insufficient,  the  court  may,  upon 
notice,  order  the  giving  of  a  new  undertaking,  with  sufficient  sureties,  in  lieu  of 
tiuch  insufficient  undertaking.  In  case  such  new  undertaking  so  required  shall 
not  be  given  within  the  time  required  by  such  order,  or  in  case  the  sureties 
thereon  fail  to  justify  thereon  when  required,  all  rights  obtained  by  the  filing 
of  such  original  undertaking  shall  immediately  cease. 

History:  Enacted  March  11,  1872,  substantial  T&«nactment  ot 
§650  Practice  Act  as  amended  1854  (Stats.  1854,  p.  84);  amendment 
anoroved  March  16,  1889,  Stats  and  Amdts.  1889,  p.  216;  by  Code  Com- 
mission. Act  March  8,  1901.  Stata.  and  Amdts.  1900-1,  p.  183,  held  uncon- 
stitutional, see  history,  §  5  ante;  amendment  approved  March  15,  1907, 
Stats,  and  Amdts.  1907,  p.  308,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  475. 

UNDERTAKINGS— REQUISITES  OP. 

1.  Affidavit  essential. 

2.  Same— Affidavit  of  Bureties— No  part  of. 

3.  Corporations — Construction  of  section. 

4.  Defect  in  affidavit — How  enred. 

5.  Fonn  of  undertaking. 

6.  Freeholders    or    honseholderB  —  Defective 

affidavit. 

7.  Prima  facie  justification, 

8.  Sureties  can  not  object  to  absence  of  affi- 

davit. 

Am  to  Jnatlflcatton  of  aaretles  In  general, 
sec,  ante,  §{  493.  494.  513.  555,  KS9  and  notes. 

As  to  tiropertr  exempt  from  cocceutloa, 
«ee,  ante,  j  690  and  notes. 

As  to  aHdertaklnKi  etc.,  In  condemnatlOM 
proeccdlncs.  see,  post,  ii  1264  «t  aeq.  and 
notes. 

1.  Affldnvll  cKMcntlal.  —  Omission  from 
affidavit  of  statement  that  sureties  are 
householders  or  freeholders  Is  omission  of 
very  material  part,  and  by  such  omission 
entire  affidavit  eoea  tor  naught,  and  as  un- 
dertaking without  any  affidavit  of  sureties 
would  not  support  writ  of  attachment,  writ 
issued  upon  undertaking  unaccompanied  by 
affidavit,  as  required  by  this  section.  Is  Ir- 
regularly and  Improperly  Issued  and  should 
be  discharsed  upon  application. — TIbbett  v. 
Tom  Sue.  122  Cai.  206,  208.  64  Pac.  741. 

Ah  to  affidavit  wkere  eorponitlOH  secnrltr, 
sec  par.  2,  this  note. 
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Aa  to  defective  aflldavlt,  see  pars.  4,  (, 
this  note. 

3.  Same — AOdavIt  of  anretlcs— No  yart 

ot. — The  affidavit  of  sureties  constitutes  no 

part  of  the  contract  of  the  sureties.— 
Rauer's  Law  &  Coll.  Co.  v.  Superior  Court, 
169  Cal.  296,  146  Pac.  866. 

As  to  sureties  not  permitted  to  object  to 
absence  of  affidavit,  see  par.  8,  this  note. 

8.  Corporations — Constn«tton  Of  section. 

—By  this  section  corporations  are  merely 
exempted  from  annexing  to  their  under- 
takings usual  affidavit  required  of  natural 
persons  as  regards  being  householders, 
freeholders,  as  to  their  ability  to  pay,  etc.; 
a  full  equivalent  for  affidavit  ordinarily  re- 
quired being  supplied  by  insurance  commis- 
sioner's certificate.  But  second  clause  of 
flection  seems  to  imply  that  undertaking 
will  be  accompanied  by  affidavit  showing 
liabilities  do  not  exceed  assets  computed 
according  to  rule  of  statute.  In  which  case 
it  is  incapable  of  becoming  surety  or  co- 
surety for  any  amount  whatever.  But  It 
does  not  necessarily  Imply  that  so  lontr  as 
assets  of  corporation  are  equal  to  its  liabili- 
ties It  may  become  surety  for  any  amount 
In  excess  of  such  assets.  All  that  Is  neces- 
sarily Implied  is  that  corporation  may  go 
on  doing  business,  i.  e.,  executing  bonds  in 
such  amount  as  other  provisions  of  statute 
authorize. — Fox  v.  Hale  &  Norcross  S.  M. 
Co.,  S7  Cal.  353.  3C8,  32  Pac.  446. 

4.  Defect  In  aflldBvIt — How  cared. — Oh- 

iectlon  or  exception  to  sufficiency  of  under- 
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taking,  e.  g.,  that  affidavit  falls  to  state 
sureties  are  freeholders,  or  householders, 
should  be  met  by  filing  new  undertaking  in 
supreme  court  as  provided  by  section  954, 
ante,  and  auch  objection  does  not  require 
Justification  of  sureties. — Schacht  y.  Odell, 
62  Cal.  447,  449. 
See  par.  6,  this  note. 

B.  Farm  of  nBd«rtaklMK>  —  Undertaklnga 
need  not  be  In  precise  conformity  with  the 
statutory  rules. — Hammond  v.  United  States 
Fidelity  &  Guaranty  Co.,  29  Cal.  App.  4S4, 
146  Pac.  1023. 

e.  Preeholden  or  houckoMen  —  Defec- 
tive affldavlt. — An  affldavlt  of  a  stay-bond 
which  fails  to  state  that  the  sureties  were 
freeholders  or  householders  Is  defective, 
and  the  bond  thereby  rendered  Invalid. — ■ 
Maze  V.  Langford,  16  Cal.  App.  745,  IIV  "^slc 
929. 


Am  to  oflldaTlt,  see  para.  1,  2,  8,  thla  note. 

As  to  defcetlTo  afBdavIt*  see  par,  4,  this 
note. 

7.    PrloM  fade  Jastlflcatloa  of  sureties  is 

established  by  affldavlt  required  by  this 
section,  and  where  no  counter  showing:  is 
made  against  sutHciency  of  sureties  Justifi- 
cation will  be  deemed  complete, — Bank  of 
Bscondido  V.  Superior  Court,  106  Cal.  43, 
46,  89  Pac.  211. 

S.  Svrctini  eim  not  okject  to  aiweiiee  of 
aflldavlt. — Requirement  that  sureties  shall 
Justify  by  affidavit  Is  Intended  solely  tor 
protection  of  obligee,  and  It  does  not  He  in 
mouth  of  sureties  to  object  to  sufficiency  of 
bond  because  of  their  failure  to  comply 
with  this  provision  of  law. — Carpenter 
Furrey,  128  Cal.  686,  669,  61  Pac  369. 


§  1057a.    JUSTIFICATION  BY  CORPORATION  SURETY  ON  BONPS. 

"Whenever  the  surety  on  a  bond  or  undertaking  authorized  or  required  by  any 
law  of  this  state  is  a  corporation  of  the  state  or  a  foreign  corporation,  author- 
ized to  become  surety  on  bonds  or  undertakings  in  the  state,  and  exception  is 
taken  to  the  sufficiency  of  such  surety  as  required  by  law,  such  corporate 
surety  may  justify  on  such  bond  or  undertaking  as  follows : 

■[Procedure.]  Any  agent,  attorney  in  fact,  or  officer  of  such  corporation  shall 
submit  to  the  court,  judge,  officer,  board  or  other  person  before  whom  the 
justification  is  to  be  made : 

First — The  original,  or  a  certified  copy  of,  the  power  of  attorney,  by-lawa 
or  other  instrument  showing  the  authority  of  the  person  or  persons  who  exe- 
cuted the  bond  or  undertaking  to  execute  the  same ; 

Second — A  certified  copy  of  the  certificate  of  authority  issued  by  the  insur- 
ance commissioner  as  required  by  section  596  of  the  Political  Code,  showing 
that  the  corporation  is  authorized  to  transact  business; 

Third — A  certificate  from  the  county  clerk  of  the  county  or  city  and  county 
in  which  the  bond  or  undertaking  is  filed,  showing  that  the  said  certificate  of 
authority  has  not  been  surrendered,  revoked,  canceled,  annulled  or  suspended, 
or  in  the  event  that  it  has  been,  that  renewed  authority  to  act  under  such  cer- 
tificate has  been  granted,  as  provided  for  in  section  625a  of  the  Political  Code; 

Fourth — A  financial  statement  showing  the  assets  and  liabilities  of  such  cor- 
poration at  the  end  of  the  quarter  calendar  year  prior  to  thirty  days  next  pre- 
ceding the  date  of  the  execution  of  the  bond  or  undertaking;  such  financial 
statement  must  be  verified  under  oath  by  the  president,  or  a  vice-president 
and  attested  by  the  secretary  or  an  assistant  secretary  of  such  corporation. 

Upon  complying  with  the  foregoing  provisions  and  it  appearing  that  the  bond 
or  undertaking  was  duly  executed,  that  the  corporation  is  authorized  to  trans- 
act.business  in  the  state,  and  that  its  assets  exceed  its  liabilities  in  an  amount 
equal  to  or  in  excess  of  the  amount  of  the  bond  or  undertaking,  the  justifi- 
cation of  the  surety  shall  be  complete  and  it  shall  be  accepted  as  the  sole  and 
sufficient  surety  on  the  bond  or  undertaking. 
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[Ooirnty  clerk  to  issue  certificate.]   The  county  clerk  of  any  county  or  city 

and  county  shall,  upon  request,  issue  the  certificate  hereinbefore  provided  for, 
which  certificate  shall  state  whether  or  not  the  certificate  of  authority  of  such 
corporation  has  been  surrendered,  revoked,  canceled,  annulled  or  suspended, 
and  in  the  event  that  it  has,  whether  or  not  renewed  authority  to  act  under 
such  certificate  of  authority  has  been  granted  as  provided  in  section  625a  of  the 
Political  Code. 

[Fee,]  For  each  certificate  issued  the  county  clerk  shall  receive  a  fee  of 
fifty  cents  to  be  paid  by  the  person  obtaining  the  certificate. 

Sec.  2.  [Repealing  clause.]  All  laws  and  parts  of  laws  in  confiiet  here- 
with are  hereby  expressly  repealed. 

History:  Enactment  approved  March  20,  1911,  Stats,  and  Amdts. 
1911,  p.  412;  amendment  approved  Hay  12,  1921,  Stats,  and  Amdts. 
1921,  p.  82.    In  effect  July  29,  1921. 


X.  Corporate  onrcty  —  ^aallflMitloa  of— 
Provable  hr  evldeaee. — In  the  case  of  an 
appeal  from  a  JudBment  of  the  justice  of 
the  peace  to  the  superior  court  the  Buffl- 
clency  of  a  foref^  corporation  as  surety 
upon  the  undertaking  may  be  established  by 
evidence  which  satisfies  the  Justice  of  the 


peace  of  the  financial  standing  of  the  for- 
eign corporation  and  the  sulHciency  of  the 
bond;  and  the  provisions  of  the  above  sec- 
tion are  not  required  to  be  strictly  com- 
piled with. — San  Franolsco-Oakland  Term- 
inal Railways  v.  Superior  Court,  ■ —  CaL 
App.  — ,  192  Pac.  lit. 


§  1058.  PEOPLE  OF  STATE  NOT  REQXTIBED  TO  GIVE  BOMBS  WHEN 
STATE  IS  A  PARTY.   In  any  civil  action  or  proceeding  wherein  the  state, 

or  the  people  of  the  state,  is  a  party  plaintiff,  or  any  state  officer,  in  his  official 
capacity,  or  in  behalf  of  the  state,  or  any  county,  city  and  county,  city,  or  town, 
is  a  party  plaintiff  or  defendant,  no  bond,  written  undertaking,  or  security  can 
be  required  of  the  state,  or  the  people  thereof,  or  any  officer  thereof,  or  of  any 
county,  city  and  county,  city,  or  tovm;  but  on  complying  with  the  other  pro- 
visions  of  this  code  the  state,  or  the  people  thereof,  or  any  state  officer  acting 
in  his  official  capacity,  have  the  same  rights,  remedies,  and  benefits  as  if  the 
bond,  undertaking,  or  security  were  given  and  approved  as  required  by  this 
code. 

History:   Bnacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt).  p.  76. 


PEOPLE  OP  STATE— NOT  REQUIRED 
TO  GIVE  BOND. 

1.  Attachment-bond  hj  eitj  void. 

2.  Board  of  education  of  eily. 

3.  Constmetion  of  section. 

4.  Coantj  ordinance. 

5.  Defendant  or  plaintiff — Immaterial  which. 

6.  Individual  joining  with  state. 

7.  Officer  suing  in  behalf  of  county. 

1.  At4aehmcBt-boBd  by  elty  voM^Un- 
dertaklnff  on  attachment  given  by  city  and 
county  is  aerainst  policy  of  law  and  void, 
even  as  common>Iaw  bond.    There  was  no 

authority  in  clerk  of  court  to  take  bond, 
but.  on  contrary,  It  was  hia  duty  to  issue 
writ  without  It;  there  was  no  consideration 
for  under tahing. — Morgan  v.  Menzles,  60 
Cal.  341.  348. 


C.  C.  P^lSl 
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It.    Board  of  edacatloH  wf  city  is  not  in  - 

eluded  within  terms  of  this  section.  Rule 
is  well  settled  that  statutory  exemptions 
will  not  be  extended  by  implication  beyond 
specified  cases,  as  they  are  exceptions  to 
general  policy  of  law. — Httchell  v.  Board  of 
Education.  187  Cal.  372,  374,  70  Pac.  180. 

3.  CoBstractlon  of  acetloM. — The  state 
superintendent  of  banlis  when  performing 
his  duties  in  talcing  possession  of  and  li- 
quidating the  assets  of  a  banking  corpora- 
tion is  acting  as  a  state  ofllcer  In  his  official 
capacity  within  the  meaning  of  this  section, 
and  is  therefore  exempted  from  giving  an 
undertaking  on  appeal  for  a  stay  of  execu- 
tion.— Mercantile  Trust  Co.  v.  Miller,  166 
Cal.  B63.  137  Pac.  913. 

4,  Connty  ordlaaace  providing  that  In 
action  by  county  to  recover  license-tax  at- 
tachment may  issue  without  f^lving  ot  bonds 
is  not  void  as  "a  special  law  regulating 
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practice   In   courts   of  Justice,"   but   Is   In  appeal  bond,  and  In  absence  of  such  under- 

harmony  with  section  3560  Political  Code  taklner  appeal  of  such  party  wlU  be  dls- 

and    above    section.— County    of   San    Luis  missed.— Meyer  v.  San  D!««o.  110  Cal.  CO, 

Obispo  V.  Qreenberg,  120  Cal.  300,  304.  52  »»  pac  211 

Pac.  797.  '            •       ■  . 

-     n  .     .     .             ,  ,            .        ^    .  .  7.    OBccr  nitu  Im  behalf  of  Oe  coaBtr. 

S.    Defendaat    or    plalatllE  —  Immaterial  .           _^           T         _  _ 


exemption  of  this  section  as  well  as  when 
plaintiff. — San  Francisco        &  C,   Co.  t. 


county  officer  prosecutes  action  not  in  hia 


California.  141  Gul.  864.  857.  74  Pac  1047.  Individual  right  but  on  behalf  of  county  he 
'       '  comes  within  reason  of  rule  and  is  Included 
As  to  coata  asalaat  CMatr  or  atate,  see,  within  provisions  of  this  section;  county  It- 
ante,  il  10S8.  10S9  and  notes.  ggif  being  real  party  in  interest.— Lam ber- 
8.    ladlvMiMl  Jrtalav  wHk  atate  In  appeal  son  T.  Jeflerds,  110  CaL  492,  494,  48  Pae. 
Is  not  by  this  section  excused  from  clvlner  48fi. 

§  1059.  SUBETY  ON  APPEAL  SUBSTITUTED  TO  RIGHTS  OF  JUDO- 
HENT  CREDITOR.    Whenever  any  surety  on  an  undertaking  on  appeal, 

executed  to  stay  proceedings  upon  a  money  judgment,  pays  the  judgment, 
either  with  or  without  action,  after  its  affirmation  by  the  appellate  court,  he  is 
substituted  to  the  rights  of  the  judgment. creditor,  and  is  entitled  to  control, 
enforce,  and  satisfy  such  judgment,  in  all  respects  as  if  he  had  recovered  the 
same. 

History:    Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  344. 

1.    Payment  mast  be  made  by  surety  be-  irlbntlon  tram  hIa  eojadcmeat-debtars*  see. 

fore  he  can  proceed  under  this  section,  and  ante.  !  709  and  note. 

under  It  he  can  be  reimbursed  only  for  ^a  to  rl«bt  of  eontrlbntlon  of  party  pay- 

what  he  has  expended.— EsUte  of  Hill,  67  „„„  tbai.  Jaat  share  of  Jndsmeat,  see. 

Cal.  288,  248.  7  Pac.  064.  ante,  )  70S  and  note. 

Aa  to  Botlec,  aad  aotlec  of  aiotloa,  mt 
Jadsaacat-dcbtar  acckiav  to  eaforcc  eoa- 


"A  new  chapter  to  be  numbered  VIII  is  hereby  added  to  title  fourteen  of  part  two  of  the 
e  of  Civil  Prooedare,  relating  to  deelaratoiy  relief  [judgment],  and  to  read  as  follows:  "j 


CHAPTER  VIII. 

DECLABATOBT  BELIEF  [JUIKJMENT]. 

I  lOflO.   Declarator;  relief  [judgment].  1 1062.   Other  reme^es  not  affected. 

S  1061.   Power  not  to  be  ezereued,  when. 

§  1060.  DBOLARATORY  RELIEF  [JUDGMENT].  Any  person  interested 
under  a  deed,  will  or  other  written  instrument,  or  under  a  contract,  or  who 
desires  a  declaration  of  his  rights  or  duties  with  respect  to  another,  or  in 
respect  to,  in,  over  or  upon  property,  or  with  respect  to  the  location  of  the 
natural  channel  of  a  water  course,  may,  in  eases  of  actual  controversy  relating 
to  the  legal  rights  and  duties  of  the  respective  parties,  bring  an  action  in  the 
superior  court  for  a  declaration  of  his  rights  and  duties  in  the  premises,  includ- 
ing a  determination  of  any  question  of  construction  or  validity  arising  under 
such  instrument  or  contract.  He  may  ask  for  a  declaration  of  rights  or  duties, 
either  alone  or  with  other  relief;  and  the  court  may  malie  a  binding  declara- 
tion of  such  rights  or  duties,  whether  or  not  further  relief  is  or  could  be 
claimed  at  the  time.  The  declaration  may  be  either  affirmative  or  negative  in 
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form  and  effect,  and  such  declaration  shall  have  the  force  of  a  final  judgment. 
Such  declaration  may  be  had  before  there  has  been  any  breach  of  the  obliga- 
tion in  respect  to  which  said  declaration  is  sought. 

Wstory:  Enactment  approved  May  27,  1921,  Stats,  and  Amdts.  1921, 
p.  689.    In  effect  July  29,  1921. 

Editorial  Note:  The  phrase  "declaratory  relief  Is  thought  not  to 
have  been  aptly  chosen,  Cor  the  reason  that  there  may  be  no  "roller* 
follow  from  the  proceedings  authorized  and  from  any  Judgment  that 
may  be  rendered  therein.  The  term  "judgment"  la  a  more  comprehen- 
sive term,  and  more  accurately  describes  the  action  of  the  court  under 
the  provisions  of  the  sections  added,  being  applicable  alike  to  all  the 
results  of  the  proceedings  authorized,  whether  mere  constructions 
by  the  court  as  to  rights  and  duties,  or  affirmative  relief  awarded 
under  section  1060. 


DECLARATORY  JUDGMENT. 

1.  Constitutionality  of  statutf  —  Kansas 

doctrine. 

2.  Same — Michigan  doctrine. 

3.  Same — Same — Dedsiod  purely  dietum. 

4, 5.  Same — Same  —  DeclaTatioqs  in  bill  put 
plaintiff  out  of  eonrt. 

1.  CoBBtltDtlonallty  of  ■tatate  —  Kmbm* 
doctrine. — A  statute  similar  to  the  above 
and  foUowlnK  Bections  has  been  adopted  In 
Kansas,  where  the  power  ot  the  leKislature 
to  pass  an  act  ImposlnK  *uch  a  duty  upon 
the  ooarts  was  called  In  question  and  the 
supreme  court  of  that  state  held  tbat  a 
statute  authorizing  the  rendition  of  merely 
declaratory  Judffmenta  In  a  case  In  which  no 
conaequentlal  relief  la  sought.  Is  not  uncon- 
stitutional on  the  ground  of  attempting  to 
confer  nonjudicial  powers  upon  courts:  say- 
ing that  such  Judgments  may  be  judicial 
acts  although  rendered  in  actions  admit- 
tedly hrouerht  before  a  right  has  been  In- 
valid, or  a  wrong  Inflicted  and  although  no 
consequential  relief  Is  given  or  sought. — 
State  «x  rel.  Hopkins  v.  Grove,  —  Kan.  — ,' 
201  Pac.  82. 

2.  Same  —  Hlchlarsn  doctrine. — A  similar 
statute  was  passed  in  Michigan  in  1919  and 
its  constitutionality  challenged  in  the  su- 
preme court  of  that  state  and  the  court  held 
the  act  to  be  unconstitutional.  The  pro- 
ceedings In  which  the  decision  was  rendered 
was  not  based  upon  an  actual  controversy 
and  was  not  brought  within  the  provisions 
of  the  act;  yet  the  members  of  the  court  ap- 
pear to  have  agreed  that  because  there  was 
no  actual  controversy  the  action  could  not 
be  maintained,  and  felt  called  upon  to  go  to 
the  length  of  holding  the  statute  Invalid 
because  the  power  to  make  a  declaration  of 
rights  where  no  consequential  relief  can  be 
bad  is  not  Judicial,  and  can  not  be  conferred 
upon  courts. — An  way  v.  Grand  Rapids  R. 
Co.,  211  HIch.  S92,  12  A.  L.  R.  2<,  179  Pac. 
3E0. 

8.  Sanie-^anic — Dcclalon  pnrelT  dletnm. 

— Inasmuch  as  there  was  no  case  prop- 
erly before  the  Michigan  court  under  the 
ftct,  all  that  Is  said  is  purely  dictum.  Indica- 
ting how  (e  majority  of  the  court  may  de- 
cide when  the  question  of  the  constitution- 
ality ot  the  statute  Is  duly  and  properly 


presented  to  them.  The  provisions  of  the 
Michigan  statute.  In  the  relevant  part 
thereof  Is:  "The  court  may  make  binding 
declarations  of  rights  whether  any  conse- 
quential relief  is  or  could  be  claimed,  or 
not,  including  the  determination,  at  the 
instance  of  any  one  claiming  to  be  Interested 
under  a  deed,  will  or  other  written  Instru* 
ment,  of  any  question  of  construction  aris- 
ing under  the  Instrument  and  a  declaration 
of  the  rights  of  the  parties  Interested." — 
Michigan  Public  Acts  of  1919.  Act  160. 

4.  9aaie~Sanie— Declarations  In  bill  pat 
plalntur  out  of  conrt,  or  rather  show  that 
the  plalntitt  was  not  within  the  act  above 
set  out;  had  no  contract  In  writing  to  be 
interpreted,  but  was  merely  desirous  of  en* 
terfng  into  a  contract  In  the  future,  and  for 
that  reason  his  cause  never  had  any  stand- 
ing in  court;  and  the  only  power  the  court 
had  was  to  dismiss  the  cause  for  want  of 
Jurisdiction,  Anything  done  or  said  beyond 
that  was  'done  and  said  by  the  court  without 
Jurisdiction,  was  simply  a  voluntary  ex- 
pression of  an  opinion  when  there  was  no 
cause  before  the  court,  and  for  that  reason 
is  not  a  "precedent"  for  that  court  or  for 
any  other  court 

5.  Briefly  stated,  the  bill  recited  or  al- 
leged that  the  plaintiff  Is  employed  by  the 
defendant  street-railway  company  as  a  con- 
ductor; that  he  desires  to  work  more  than 
six  days  in  consecutive  seven  days.  He 
does  not  clann  to  have  any  contract  with 
the  defendant  to  that  effect;  he  claims  no 
breach  of  any  contract:  he  does  not  allege 
that  the  defendant  has  committed,  or  threat- 
ened to  commit,  any  wrong  upon  him,  or 
that  he  has  any  claim,  present  or  prospec- 
tive, for  any  damages  from  defendant:  he 
simply  seeks  to  get  the  advise  of  the  court 
regarding  a  contract  he  saya  he  desires  to 
make  in  futuro  as  to  whether  such  a  con- 
tract, if  made,  will  be  violative  of  another 
act  of  the  legislature  regulating  the  num- 
ber of  consecutive  days  an  employee  may 
work  in  seven  days.  Plainly,  there  was 
nothing  before  the  court  to  consider,  and 
one  can  but  express  surprise  that  the  court 
for  an  Instant  retained  Jurisdiction  after 
reading  the  opening  paragraphs  of  the  bill. 
The  trial  court  and  thp  appellate  court 
alike  WTB  remiss:  and  the  appellate  court 
set  up  a  hogy-mar  of  straw  to  knock  down 
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At  another  time  and  In  another  place  the  Am  to  coutltnttonalltr  of  atatntes  provld- 

editor  may   discuss   the   ar^^ument   of   the      inm  tax  declaratorr  IndKmeata   wh«re  nu 
majority   of   the  court. — Anwar   t.   Orand      coMc«n«a<l«l  relief  la  aonslitt  see  matter 
Rapids  R.  Co.,  211  Mich.  B9S.  12  A.  Z..  R.  86,      fully  treated  In  12  A.  L.  R.  1-92. 
17»  N.  W.  360. 

§1061.  POWER  NOT  EXERCISED  WHEN.  The  court  maV  refuse  to 
exercise  the  power  granted  by  this  chapter  in  any  case  where  its  declaration 
or  determination  is  not  necessary  or  proper  at  the  time  under  all  the  cir- 
cnmstances. 

History:    Enactment  approved  May  27,  1921,  Stats,  and  Amdts. 
1921,  p.  690.   In  affect  July  29,  1921. 

§1062.    OTHER  REMEDIES  NOT  AFFEOTBD.   The  remedies  provided 

by  this  chapter  are  cumulative,  and  shall  not  be  construed  as  restricting  any 

remedy,  provisional  or  otherwise,  provided  by  law  for  the  benefit  of  any  party 

to  such  action,  and  no  judgment  under  this  chapter  shall  preclude  any  party 

from  obtaining  additional  relief  based  upon  the  same  facts. 

History:    Enactment  approved  May  27,  1921,  Stats,  and  Amdts. 
1921,  p.  690.   In  offset  July  29,  1921. 
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PART  III. 

OF  SPECIAL  PROCEEDINGS  OP  A  CIVIL  NATURE. 

Preliminary  Provisioits,  §§  1063,  1064. 

Title  I.    Op  Writs  of  Review,  Mandate,  and  Prohibition,  §§  1067-lllOa. 
11.  Of  Contesting  Certain  Elections,  §§  1111-1127. 

III.  Of  Summary  Proceedings,  §§  1132-1179. 

IV.  Of  the  Enforcement  of  Li3Ens,  §§  1180-1208. 
V.  Of  Contempts,  §§  1209-1222. 

VI.    Of  the  Voluntary  Dissolution  of  Corporations,  §§  1227-1235. 
VIX.   Of  Eminent  Domain,  §§  1237-1264. 
VIII.   Of  Escheated  Estates,  §§  1269-1274a. 
IX.   Of  Change  of  Name,  §§  1275-1279. 
X.  Of  Arbitrations,  §§  1281-1290. 

XI.  Op  Proceedings  in  Probate  Courts,  §§  1294-1810c 

XII.  Of  Sole  Traders,  §§  1811-1821. 

XIII.  Of  Proceedings  in  Insolvency,  §§  1822-1822b. 

XIV.  Proceedings  for  the  Adjustment,  Settlement,  and  Payment  of 

Any  Indebtedness  Existing  Against  Any  City  or  Municipal  Cor- 
poration AT  THE  Time  of  Exclusion  of  Territory  Therefrom,  and 
the  Division  op  the  Property  Thijieof,  §§  1822c-1822f. 

PBELIMINABY  PBOVISIONS. 

i  1063.    Parties,  how  designated.  1 1064.    Judgment  aod  order  same  meaning 

as  in  civil  actions. 

§  1063.  PARTIES,  HOW  DESIGNATED.  The  party  prosecuting  a  special 
proceeding  may  be  known  as  the  plaintiff,  and  the  adverse  party  as  the 
defendant. 

*  Htttory:  Enacted  March  11.  1872. 

§  1064.  JUDGBIENT  AND  ORDER  SAME  MEANXNG  AS  IN  OIVIL  AC- 
TIONS. A  judgment  in  a  speAal  proceeding  is  the  final  determination  of  the 
rights  of  the  parties  therein.  The  definitions  of  a  motion  and  an  order  in  a 
civil  action  are  applicable  to  similar  acts  in  a  special  proceeding. 

History:  Enacted  March  11,  1872. 

JUDGMENT  AND  ORDEB.  64  Cal.  478.  474,  2  Pac.  24S:  People  ex  rel. 

Leverson  v.  Thompson,  C6  Cal.  398,  6  Pac, 

1.  Appeal  lies  from  judgment  686;  Helnlen  v.  PhtlUps,  88  Cal.  667,  E58,  669, 

2.  Jariaaction  oa  appeaL  2" 

2.    Jarladletlon  od  appeal  from  Judgments 
1.    Appeal  lie*  from  Judsment  of  superior      In  special  proceedings  does  not  depend  on 
court  Kranting  or  dei)>'ing  writ  in  special      amount  In  controversy. — Helnlen  v.  PhllllpB, 
proceedlns. — Knowles  v.  Thompson,  133  Cal.      88  Cal.  557,  668.  669,  26  Pac  366.  See  Winter 
246.  248,  66  Pac.  468.  See  Palacbe  T,  Hunt,     T.  Fltzpatrlck,  S6  Cal.  269,  278. 
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TITLE  I. 

OP  WRITS  OF  REVIEW,  MANDATE,  AND  PBOHIBITION. 

Chapter  I.    Writ  of  Eeview,  |S  1067-1077. 

II.   Writ  op  Mandate.  |§  1084-1097. 
in.   WniT  or  Prohibition,  fiS  1102-1105. 

TV.  Writs  or  Bbtiew,  Mandate,  and  Prohibitioh  Mat  Issui  and  bk  Beard  at 

Chambbbs,  1 1108. 
V.   BuLES  or  Pbactice  and  Appeals,  ||  1108-lllOa. 


CHAPTER  r. 

WRIT  OP  REVIEW. 


i  1067.   Writ  of  review  defined.  S  1073. 

i  1068.    When  and  bjr  what  courts  granted.        S  1074. 

S  1069.    Application  for,  how  made.  j  1075. 

8  1070.  The  writ  to  be  directed  to  the  in- 
ferior tribunal,  etc. 

8  1071.    Contents  of  the  writ.  i  107S. 

1  1072.   Proceedings  in  inferior  court  may  be 

stayed,  or  not.  {  1077. 


§1067.   WRIT  OF  REVIEW  DEFINED. 

denominated  the  writ  of  review. 


Service  of  the  writ. 
The  review  under  the  writ,  extent  of. 
A  defective  return  of  the  writ  may 
be  perfected.    Hearing  and  jodg* 

ment. 

Copy  of  judgment  must  be  aent  to 

the  inferior  tribunal. 
Jndgment-roll. 

The  writ  of  certiorari  may  be 


History:  Enacted  March  11,  1872,  re-enactment  of  {465  Practice 
Act;  amended  March  24.  1874,  Code  Amdta.  1873-4.  p.  345. 


WRIT  OF  REVIEW— CERTIOBARL 
1,2.  As  to  generally. 

3.  Bar  of  remedy  by  lapse  of  time. 

4.  Review  in  supreme  court — Of  judgment 

of  justices'  court. 
5- 11.  Scope  and  purpose  of  writ. 

See,  also,  post,  fi  1068  and  note. 

Am  to  writ  of  errtlorarl  scKenillr,  see 
note  12  Am.  Dec.  529-5S7. 

1.  Ab  to  Beii«r«Uy. — In  cprtlorarl  to  re- 
view an  order  vacating  a  decree  of  partial 
distribution  made  In  the  matter  of  the  estate 
of  a  deceased  person,  the  only  question  that 
can  be  determined  Is  whether  the  court,  In 
making  the  order,  exceeded  Us  Jurisdiction, 
and  where  it  appears  from  the  atipulation 
submitting  the  matter  for  decision  that  the 
only  question  submitted  Is  whether  the 
original  decree  was  erroneous  In  certain  re- 
spects, the  submission  will  be  set  aside. — 
Dam  v.  Superior  Court,  1C9  Cal.  216,  146 
Pao.  684. 

2.  Certiorari  will  not  He  to  set  aside  and 
annul  a  default  jijidgrment  obtained  in  an 
action  for  the  foreclosure  of  a  mortgage, 
upon  the  mere  statement  of  the  petitioners 
that  they  were  not  served  with  summons 
and  had  no  knowledge  of  the  pendency  of 
the  action,  where  eighteen  years  have 
elapsed  since  the  Judgment  was  entered; 
some  facts  or  circumstances  explaining  why 
they  had  no  knowledge  or  the  means  of 
knowledge  of  so  Important  a  matter  afCect- 
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Ing  their  title  to  the  property  should  ap- 
pear.— Cooper  v.  Superior  Court,  2C  Cal.  App. 
629,  147  Pac.  606. 

3.  Bar  of  remedy  by  lapse  of  tlme.^ — The 

remedy  by  certiorari  is  barred  by  the  lapse 
of  time  within  which  an  appeal  from  the 
Judgment  may  be  taken,  unless  circum- 
stances of  an  extraordinary  character  are 
shown  to  have  Intervened. — Cooper  v.  Supe- 
rior Court.  26  Cal.  App.  629.  147  Pac.  606. 

4.  Review  in  naprennc  coort— Of  JndAieBt 
of  Jaatieca*  eonrt. — The  supreme  court  will 
not  entertain  an  original  proceeding  in  cer- 
tiorari to  annul  a  Judgment  and  orders  sub- 
sequent thereto  made  by  a  Justice  of  the 
peace,  on  the  ground  that  the  same  were  In 
excess  of  his  Jurisdiction,  where  a  similar 
proceeding,  based  upon  the  same  facts,  duly 
instituted  In  the  superior  court.  Is  pending 
and  undetermined.  From  an  adverse  Judg- 
ment or  order  of  dismissal  In  the  superior 
court  proceeding,  the  petitioner  would  have 
a  right  of  appeal  to  the  district  court  of 
appeal;  and  In  the  event  that  the  superior 
court  refuses  to  take  any  action  whatever 
in  the  matter  pending  therein.  It  may  be 
compelled  to  do  so>by  appropriate  proceed- 
ings.— Cohen  T.  Melrose.  167  Cal.  792.  141 
Pac.  374. 

B.  Scope  and  porpose  of  writ. — The  three 
following  concurrent  conditions  must  exist 
as  a  prerequisite  to  the  Issuance  of  the  ex- 
traordinary writ  of  certiorari:  1,  An  excess 
of  Jurisdiction  of  an  Inferior  tribunal:  2.  No 
appeal;  and  S.  No  other  plain,  speedy  and 
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adequate  remedy. — Postal  Telegraph-Cable 
Co.  T.  Superior  Court,  22  Cat.  App.  TTO.  13G 
Pao.  6S8. 

9.  Wblle  It  may  be  Bomewl:at  difficult  to 
deQne  with  accuracy  the  scope  and  slKnlfi- 
cance  of  the  expreaeton  "and  there  la  no 
appeal,"  uaed  In  section  1088,  poet,  the  ready 
Inference  from  the  terminology  Is  that  If 
the  aergrleTed  party  has  the  legal  right  to 
obtain  in  the  regular  way  a  review  by  an 
appellate  court  of  the  declared  wrong,  no 
authority  exists  for  the  issuance  of  the  writ 
of  certiorari. — Postal  Telegraph-Cable  Co. 
V.  Superior  Court,  22  Cal.  App.  770,  136  Pac. 
638. 

7.  The  term  is  not  confined  In  Its  applica- 
tion to  the  particular  order  that  may  be 
made  the  subject  of  special  attack,  and 
whether  that  order  be  appealable  or  not  is 
of  no  consequence  If  Its  effect  ca.i  be  nulli- 
fied by  an  appeal  from  the  Judgment. — 
Postal  Telegraph-Cable  Co.  v.  Superior 
Court,  22  Cal.  App.  770,  136  Pac.  538. 

8.  Where  in  an  action  against  a  corpora- 
tion it  develops  at  the  beginning  of  the  trial 
that  a  mistake  has  been  made  as  to  .the 
Identity  of  the  corporation  against  which 
the  cause  of  action  exists,  and  an  amend- 
ment of  the  complaint  la  permitted  substi- 
tuting the  proper  corporation  defendant 
without  eervlce  of  process,  the  order  of  sub- 
stitution. If  erroneous.  Is  correctlble  upon 


appeal  from  the  final  Judgment,  and  Is  not 
reviewable  upon  certiorari.  —  Postal  Tele- 
graph-Cable Co.  T.  Superior  Court,  22  Cal. 
App.  770.  136  Pac.  B38. 

9.  It  Is  not  the  consideration  whether  the 
petitioner  takes  advantage  of  the  right  of 
appeal,  but  whether  the  right  of  appeal  ex- 
ists In  his  favor  that  la  decisive  of  the  ques- 
tion, and  he  can  not  allow  the  time  for  ap- 
peal to  lapse  and  then  successfully  urge 
this  circumstance  as  a  legal  Justification  for 
the  writ  of  certiorari. — Postal  Telegraph - 
Cable  Co.  V.  Superior  Court,  22  Cal.  App.  770. 
186  Pac.  538. 

10.  The  writ  of  certiorari  should  not 
issue  to  review  the  order  of  substitution  In 
this  case,  for  the  additional  reason  that  the 
petitioner  has  the  rlKht  to  move  to  set  aside 
the  Judgment  under  section  473,  ante,  on 
the  ground  of  eurprlse  and  excusable  neg- 
lect, and  should  the  motion  he  denied,  an 
appeal  would  lie  as  from  a  "special  order 
made  after  final  Judgment." — Postal  Tele- 
graph-Cable Co.  V.  Superior  Court,  22  Cal. 
App.  770,  136  Pac.  638. 

11.  Where  a  person  has  been  convicted 
in  the  recorder's  court  of  violating  an  ordi- 
nance requiring  a  permit  to  remove  or  con- 
struct a  shake  house,  certiorari  will  not  He 
to  review  the  Judgment;  his  remedy  Is  by 
appeal  to  the  superior  court. — Hood  v.  Mel- 
rose, 24  Cal.  App.  141  Pac.  396. 


§1068.  WHEN  AND  BY  WHAT  COURTS  aRANTED.  A  writ  of  review 
may  be  granted  by  any  court,  except  a  police  or  justices'  court,  when  an 
inferior  tribunal,  board,  or  officer,  exercising  judicial  functions,  has  exceeded 
the  jurisdiction  of  such  tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor, 
in  the  judgment  of  the  court,  any  plain,  speedy,  and  adequate  remedy. 
History:    Enacted  March  11,  1S72.  founded  on  §  646  Practice  Act. 

14.  Court  will  not  exercise  power  for  no 
material  or  useful  purpose. 


WRIT  OP  REVIEW— WHEN  AND  BY 
WHAT  COURTS  GRANTED. 

1.  Act  being  wholly  void. 

2.  Act   complained   of   being  simpl/ 

ministerial. 

3.  Action  of  supervisors — Is  not  made 

judicial  by  reason  of  preamble. 

4.  Additional  finding — Made  by  trial 

court  after  appeal. 

5.  Allegation  upon  information  and  be- 

Uef. 

6.  Application  for  appointment  of  re- 

ceiver— SufBciency  of — Review  of. 

7.  Application  for  writ — Is  premature, 

when. 

8.  Can  not  be  made  to  perform  the 

office  of  writ  of  error. 

9.  Canceling  order  admitting  to  citi-' 

zenship — Order  not  reriewable  by 
certiorari. 

10.  Conclusiveness  of  record. 

11.  Oonstruction  of  cect'on. 
12,  VA.  Contempt  of  court  cases. 


15.  Defense  of  former  adjudication — 

Does  not  go  to  jurisdiction  of 
court. 

16.  Discretion  of  court — Public  conven- 

ience. 

17.  Same— Public  policy. 

18.  Dismissal  of  action — An  order  deny- 

ing. 

19.  Same — By  motion  in  open  court. 

20,21.  Dismissal  of  appeal — Does  not  in 
Tolve  question  of  excess  of  juris- 
diction. 

22.  Same — From  justices'  court. 

23.  Distinguished  from  writ  of  error. 

24.  Division  of  powen  of  government — 

Not  applicable. 

25, 26.  Does  not  lie  to  review  action  of  jna- 
tice  of  the  peace. 

27.  Effect  of  inexcusable  neglect  of  peti' 

tioner. 
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28.  Error  in  judgment — Not  reapecting 

question  which  court  is  authorized 
to  investigate. 

29.  Errors  in  exercise  of  its  jurisdiction. 

30.  Evidence  conflicting. 

SI.  Exercise  of  judgment  —  Does  not 
m^e  act  judicial. 

82.  Same — Diamissal  of  appeal  for  fail- 
ure of  prosecution. 

33.  Exercise  of  purely  legislative  func- 
tions— Which  are  not  judicial  in 
their  character. 

8^  35.  Extent  of  reriew. 

86.  Fact  of  ezeesB  of  juriadiction — And 
also  of  no  appeal. 
87,38.  Failure  to  object  to  jurisdiction  of 
court. 

89.  Fixing  fee  of  attorney  of  guardian 
ad  litem. 

40.  Function  of  writ — Ib  not  to  restiain 

proceedings. 

41.  Same  —  Until  proceedings  are  ter- 

minated there  is  nothing  to  annul. 

42.  Functions  exercised  by  municipal 

corporation. 

43.  Functus  officio  order. 

44-  48.  Granted  when — As  to  purposes  for 
which  power  exercised. 

49.  Same — After  final  determination  by 
»  lower  court,  only, 

50.  Same — Certain  requisites  eflsential  to 

issuance  of  writ. 

51.  Same  —  Same — Absence  of  remedy 

by  appeal. 

52.  Same — Same — Loss  of  right  of  ap- 

peal by  laches. 
53-60.  Same  —  Remedy  by  appeal  —  Writ 
will  not  issue. 

61.  Judgment  sought  to  be  enforced— 

Having  been  reversed. 

62.  Judgment-roll. 

63.  Judicial  functions  of  the  civil  ser- 

vice commiBsion. 

64.  Jurisdiction— Does  not  depend  upon 

amount  in  controversy. 

65.  Same — la  power  to  hear  and  deter- 

mine. 

66.  Same  —  To  determine  an  isaue  in- 

volves, what. 

67.  Justices '    court  —  Judgment   in  ex- 

cess of  jurisdiction  —  Remedy  by 
appeal — Writ  of  review  can  not  be 
resorted  to. 

68.  Lapse  of  three  years  after  making 

order. 

69.  Legislative  acta — Examples  of — Ac- 

tion of  mayor  in  affixing  bis  ap- 
proval. 

70.  Same — Same — Action  of  supervisors 

in  directing  supplemental  assess- 
ment. 

71.  Same — Same — Action  of  supervisors 

in  passing  resolution. 


72. 


73. 


74. 


75. 


76. 


77, 


78. 


79. 

80. 

81. 

82. 

83. 
84-  87. 
88. 

89,  90. 
91,  92. 
93. 

94. 

95. 


97. 
98. 

99. 

100. 
101. 
102. 
103, 104. 
105. 
106. 
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Same  —  Same  —  Adoption  by  city 
council  of  order  for  improvement 
of  street. 

Same  —  Same  —  Adoption  of  school 
reader. 

Same  —  Same  —  Declaring  vacancy 
and  appointing  party  to  fill  same. 

Same  —  Same  —  Eminent  domain  — 
Determination  as  to  right  to  exer- 
cise. 

Same — Same — Exercise  of  power  to 
fill  vacancy  in  board  of  super- 
visors. 

Same  —  Same  —  Granting  of  fran- 
chise by  supervisors  to  maintain 
wharf. 

Same — Same — Ordinance  of  super- 
visors empowering  mayor  to  make 
connections  with  pipes  of  water 
company. 

Same — Same  —  Proceedings  of  city 
council  for  improvement  of  street. 

Same — Same  —  Bemoval  of  appoin- 
tive officer  by  mayor. 

Same — Same  —  Besolution  of  super- 
visors. 

Le^slative  and  judicial  acts— Dis- 
tinguished. 

Same — Distinction  is  well  defined. 

Matters  reviewable  on. 

Mere  irregularity  intervening  —  Li 
exercise  of  admitted  jurisdiction. 

Not  a  writ  of  right. 

Office  of  the  writ  of  certiorari. 

Officer  or  tribunal  to  whom  writ  of 
certiorari  is  issued. 

Order  appointing  a  receiver — Made 
before  judgment. 

Same  —  Will  not  be  reviewed  after 
receiver  has  been  discharged. 

Order  canceling  an  order  admitting 
to  citizenship  —  Can  not  be  re- 
viewed by  certiorari. 

Order  directing  payment  to  receiver 
of  insolvent  bank. 

Order  in  excess  of  jurisdiction — 
Right  of  appeal  —  Certiorari  not 
granted. 

Order  of  arrest  in  civil  action  based 

upon  affidavit  upon  information 

and  belief. 
Ordinary    remedies  —  Afforded  by 

courts  of  law  and  equity. 
Petition  for  writ — Must  be  by  party 

beneficially  interested. 
Power  of  taxation  is  confided  to 

legislative  department. 
Powers  of  board  of  supervisors — 

Derived  exclusively  from  statute. 
Proceedings  in  the  nature  of  quo 

warranto. 
Proceedings  of  supervisors  in  eatab- 

lishin^  road — Involves  eTOreise  n* 

judicial  function. 
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107.  Proceedings   upon   certiorari  —  Are 

not  in  nature  of  post-mortem  er- 
amination. 

108.  Question  ia — Does  body  whose  acts 

are  to  be  reviewed  exercise  judi- 
cial functions. 

109.  Record    for   review  —  Can    not  be 

amended  or  attacked,  when. 

110.  Same  —  Evidence  outside  of  record 

and  contradictory  to  it. 

111.  Same — Facts  involving  question  of 

jurisdiction — When  examined. 

112.  Same  —  Inferior  magistrates  must 

show  affirmatively  that  they  had 

authority. 

113.  Same — No  issue  of  law  or  fact  not 

involved  in  question  of  jurisdic- 
tion. 

114.  Same — Questions  of  law  and  fact  ex- 

amined. 

115.  Remedy  barred  by  lapse  of  time. 

116.  Resolution  of  board — Being  minis- 

terial or  legislative  in  character, 
117, 118.  Review  nnder  writ. 
119, 120.  Same — Objections  as  to  jurisdiction. 

121.  Same — Supreme  court  upon,  can  not 

consider  or  correct  errors  of  law. 

122.  Bight  of  appeal  prevents  certiorari 

—  Differs  from  mandamus  and 
prohibition. 

123.  Same— Lies  from  judgment  of  su- 

perior court  granting  or  denying 
writ. 

124.  Same — ^Lost  through  laches. 

125.  Same  —  Need  not  be  plain,  speedy, 

or  adequate. 

126.  Same — Order  for  injunetion  can  not 

be  annuled  by. 

127.  Proceedings  in  insolvency  cases. 

128.  Same  —  Writ  of  certiorari  will  not 

lie  when. 

129.  Ruies  of  supreme  court  —  Contain 

provisions  regarding  procedure. 

130.  Same — Order  or  judgment  being  set 

out  at  length  in  petition. 

131.  Sale  of  real  property — Confirmation 

— Remedy  by  appeal — Prohibition 
does  not  He. 
132, 133.  Supreme  court  and  superior  court — 
Both  have  original  jurisdiction. 

134.  Term  "judicial" — Is  not  to  be  re- 

ceived in  sense  usually  applied. 

135.  Three  concurring  requisites  —  Are 

essential  to  issuance  of  writ  of. 

136.  Until  final  determination  has  been 

reached  in  court  below — Supreme 
court  will  assume  what. 

137.  Writ  can  not  be  issued  on  mere 

errors  of  law. 

Am  to  relief  In  eqnltj'  other  than  by  ap- 
pellate proceedlBKH  BKalniit  JadsmeBtai  etc.. 
Bee  note  54  Am.  St.  Rep.  21S. 


1.  Act  belns  whollr  void,  law  will  afford 
remedy. — Robinson  v.  Board  of  Supervisors, 
16  Cal.  208,  210. 

2.  Act  complained  o(  belns  alniDlr  mlnlH- 
terlal,  It  can  not  ordinarily  be  reviewed  on 
certiorari.  Exercise  of  legislative  power  of 
common  council  Is  ministerial  when  they  act 
upon  question  authorized  by  charter,  and 
which  resolves  itself  Into  question  merely 
of  expediency.  But  where  council  Is  vested 
by  legislature  with  power  to  decide  on  prOp> 
erty  or  rights  of  citizen.  In  making  their 
decision  they  act  Judicially  whatever  may 
be  their  public  character,  —  Robinson  v. 
Board  of  Supervisors,  16  Cal.  208,  209,  210. 

3.  Action  of  anpervlaoriH— la  not  made 
Jndlelai  by  reason  of  preamble  to  resolu- 
tion stating  reasons  for  their  actions.  If 
board  had  power  to  pass  resolution  and 
other  sections  of  order,  resolution  and  other 
sections  of  order  would  have  derived  no 
support  from  preamble,  and  would  have  been 
egually  elTectlve  without  it. — Spring  Valley 
W.  W.  v.  Bryant,  62  Cal.  132,  138. 

4.  Additional  ■ndlncw.sfade  by  trial  court 
after  appeal  taken  in  action  tried  before 
him,  conceding  It  to  have  been  made  with- 
out Jurisdiction,  gives  no  ground  for  cer- 
tiorari, as  supreme  court  will  entirely  dis- 
regard, as  part  of  record  on  appeal,  any 
finding  which  trial  court  had  no  authority 
to  make. — Auzerals  v.  Superior  Court,  101 
Cal.  542,  36  Pac.  6. 

5.  Allesatlon  upon  information  nnd  belief 
that  court  has  made  certain  order  can  not 
be  considered.  It  is  an  easy  matter  for 
Pfltitloner  to  determine  whether  such  order 
was  made.  Court  will  not  assume  that  order 
was  made  which  has  never  been  died. — 
Sayers  v.  Superior  Court,  84  Cal.  942,  644.  24 
Pac.  296. 

e.    Appiteatloa  far  appolatment  of  receiver 

— SalHcIency  of — Review  of. — In  those  cases 
In  which  an  order  appointing  a  receiver  In 
a  given  cause  Is  within  the  Juriadlction  of 
the  court,  the  question  whether  the  facts 
disclosed  to  the  court  on  the  application  for 
the  appointment  are  such  as  legally  to  war- 
rant the  court  In  putting  In  operation  Its 
power  or  applying  Its  Jurisdiction  In  that 
regard,  can  be  engaged  Into  on  a  writ  of 
review  issued  under  the  provisions  of  the 
above  and  succeeding  sections, — Takeba  v. 
Superior  Court,  43  Cal.  App.  469,  186  Pac 
406. 

7.  Application  for  writ — In  prematare  In 

suit  to  annul  action  of  supervisors  In  grant- 
ing franchise  when  made  while  matter  is 
still  pending  before  supervisors,  and  be- 
fore franchise  Is  granted.— Gaul d  v.  Board 
of  Supervisors.  122  Cal.  18,  19,  54  Pac.  272. 

8.  Can  not  be  made  to  perform  tbe  offlce 
of  writ  of  error  for  the  correction  of  errors 
of  law  or  of  fact.  The  full  scope  of  the 
remedy  Is  to  determine  whether  an  inferior 
tribunal  board  or  officer  exercising  Judicial 
functions  has  exceded  the  Jurisdiction  of 
Fuch  tribunal  board  or  officer  where  there  is 

appeal  nor  In  the  Judgment  of  the  court 
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any  plain,  speedy,  or  adequate  remedy. — 
Thomas  v.  Hawkins,  12  Cal.  App.  327,  329, 
107  Pac.  S7S. 

CamMiliiK  order  admlttliw  to  eltcMklp 
— Order  not   reviewable  by  certiorari. — In 

re  Tlnn,  148  Cal.  773.  113  Am.  St.  Rep.  364, 
84  Pac.  152. 

10.  ConclDslTeneRM  of  record.- — Complaint 
Is  made  that  on  certiorari  to  review  a  pro- 
ceeding for  contempt  counsel  was  not  per- 
mitted to  read  petitioner's  affidavit  on  the 
day  of  the  hearing  of  the  order  to  show 
cause.  The  certlfled  record  fails  to  indicate 
any  such  state  of  facts;  consequently  we  can 
not  consider  tbe  point. — Mitchell  v.  Supe- 
rior Court,  168  Cal.  423,  126  Pac.  1061,  1062. 

11.  Comstmctioa  of  aeettfon. — The  provi- 
sion that  the  writ  may  issue  where  there  is 
no  appeal  is  not  limited  to  the  case  where 
no  appeal  lay  to  the  court  petltlnner  for 
certiorari,  but  where  no  appeal  lay  to  a 
court  of  common  law  Jurisdiction,  such  a 
court  as  could  Itself  In  a  proper  case  Issue 
certiorari. — Olceee  v.  Justice  Court,  166  Cal. 
82,  85,  103  Pac.  317. 

12.  Coatrmpl  of  court  eases. — If  an  order 
adjudging  defendant  guilty  of  contempt  for 
failure  to  comply  with  an  order  for  the  pay- 
ment of  counsel  fees  on  a  motion  to  vacate 
an  interlocutory  decree  of  divorce,  final  In 
form,  was  erroneous.  It  could  not  be  re- 
viewed on  certiorari. — Orannls  v.  Superior 
Court.  143  Cal.  632,  77  Pac.  647. 

15.  An  order  of  the  superior  court  refus- 
ing to  adjudge  a  witness  before  a  board  of 
equalization  guilty  of  contempt  ts  not  In 
excess  of  Its  Jurisdiction,  and  can  not  there- 
fore be  the  subject  of  annulment  by  certio- 
rari.— People  V.  Latimer,  160  Cal.  720,  117 
Pac.  1051. 

14.  Court  will  Bot  exeretse  power  for  no 
material  or  nsefal  pnrpose.~Though  action 
of  supervisors  was  unauthorized,  and  in  ex- 
cess of  its  Jurisdiction,  and  money  was 
wrongfully  and  unlawfully  obtained  from 
county  treasurer  by  reason  of  such  acis,  re- 
lief sought  by  certiorari.  If  granted,  being 
of  no  material  or  beneficial  consequence, 
either  to  petitioner  or  county,  writ  will  be 
denied. — Burr  v.  Board  of  Supervisors.  96 
Cal.  210,  212,  31  Pac.  38;  Auzerals  v.  Superior 
Court,  101  Cal.  632,  36  Pac.  6. 

Iff.  Defense  of  foraier  adjn d leaf laa— Does 
not  go  to  Jurisdiction  of  court. — Question 
whether  contempt  charged  bad  been  pre- 
viously adjudicated  having  been  raised, 
court  had  same  power  to  pass  upon  It  as 
any  other  question  In  case,  and  If  it  erred 
in  holding  that  there  was  no  such  former 
adjudication  as  claimed,  error  could  not  be 
reviewed  upon  certiorari. — Mulr  v,  Superior 
Court,  58  Cal.  361. 

16.  Dlaeretlon  of  court  —  Public  eonve- 
alencc. — Granting  or  refusing  writ  of  cer- 
tiorari for  purpose  of  reviewing  proceed- 
ings of  supervisors  In  establishing  public 
highway  Is  determined  by  exercise  of  sound 
Judicial  discretion.  Considerations  of  public 
convenience  are  not  to  be  overlooked  In  Its 


determination. — Keys  v.  Board  of  Supervi- 
sors, ^2  Cal.  2B3,  265;  I^eople  ex  rel.  Church 
v.  Supervisors.  IS  Wend.  (N.  T.)  198,  206; 
People  ex  rel.  Agnew  v.  Mayor  of  New  York, 
2  Hill  (N.  Y.)  9,  12. 

IT.  Same — Pnblle  policy. — Boards  of  su- 

pervlsors  exercise  powers  In  which  people 
at  large  are  concerned,  and  great  public 
detriment  or  Inconvenience  might  result 
from  Interfering  with  their  proceedings. 
Assuming,  therefore,  that  power  exists  to 
review  resolution  and  order  of  board  em- 
powering mayor  to  make  connections  with 
pipes  of  water  company  for  municipal  pur- 
poses, on  ground  that  water  company  has 
arbitrarily  stopped  supply,  courts  would 
best  exercise  their  sound  discretion  by  re- 
fusing to  employ  power. — Spring  Valley  W. 
W.  v.  Bryant,  62  Cal.  182,  139,  140. 

18,  Dismissal  of  action — An  order  deaylnc 

a  motion  to  dismiss  an  action,  made  by 
plaintiff  in  open  court,  and  not  In  the  man- 
ner prescribed  by  section  581,  ante,  is  an 
order  affecting  the  Judgment,  and  Is  re- 
viewable on  appeal  from  the  Judgment,  and 
not  on  certiorari. — ^Huntington  Park  Co.  v. 
Superior  Court,  17  Cal.  App.  696,  121  Pac. 
701. 

19.  Same— By   Motion  In  open  tomrt. — 

Where  the  plaintiff,  instead  of  pursuing  the 
statutory  method  herein  prescribed,  makes 
a  motion  to  dismiss  in  open  court,  the  denial 
of  the  motion  is  within  the  inherent  Juris- 
diction of  the  court,  and  Is  subject  to  re- 
view; but  if  reviewable  otherwise.  It  can  not 
be  reviewed  on  certiorari.  —  Huntington 
Park  Co.  v.  Superior  Court.  17  Cal.  App.  694. 
121  Pac.  701. 

30.  Dismissal  of  appeal— Docs  not  Involve 
qneation  of  exceaa  of  Jurisdiction,  although 
it  be  conceded  that  action  of  court  in  dis- 
missing appeal  was  entirely  without  sup- 
port in  law  and  furnished  ample  material 
to  Justify  reversal  of  order  if  proper  matter 
for  review  under  statute.  To  deprive  appel- 
lant of  right  to  be  heard  upon  merits  of 
his  cause  is  great  hardship  and  often  pro- 
ductive of  serious  pecuniary  loss,  but  ap- 
pellant suffers  no  greater  hardship  or  loss 
than  though  he  proceeds  to  trial  and  court 
decides  against  him  upon  final  Judgment 
when  he  has  cause  full  of  merit. — Buckley 
V.  Superior  Court,  96  Cat.  119.  120,  31  Pac. 
8;  Sherer  v.  Superior  Court,  96  Cal.  653.  654, 
31  Pac.  565;  History  Co,  v.  Light.  97  Cal. 
56,  58.  31  Pac.  627;  Holbrook  M.  &  3.  v.  Su- 
perior Court,  106  Cal.  589.  593.  39  Pac.  936. 

21.  OvcrrnllBgt  Carlson  v.  Superior  Court, 
70  Cal.  628,  631,  11  Pac.  788. 

22.  Same— Prom  Joatlces*  coart. — Dismis- 
sal of  an  appeal  from  a  Justices'  court  to 
the  superior  court  on  questions  of  law  and 
fact,  for  want  of  prosecution,  and  the  rendi- 
tion of  Judgment  In  plaintiff-respondent's 
favor  without  trial  was  In  excess  of  the 
Jurisdiction  of  the  superior  court,  and  lis 
action  was  annulled  on  certiorari. — Kraker 
V.  ffuperior  Court,  IS  Cal.  App.  663,  IIS  Pac 
663. 
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23.  Dlwttimlabed  from  writ  of  error. — 

Writ  of  review  can  not  b^nade  to  perform 
the  office  of  a  writ  of  error,  for  the  correc- 
tlona  of  errors  of  law  or  fact.  It  involves 
the  question  of  jurisdiction  only. — Slimpson 
Computing  Scale  Co.  v.  Superior  Court,  12 
Cal.  App.  536.  538.  107  Pac.  1013. 

24.  DItIsIob  of  powerv  of  KovemMcii4— 
Not  iw»ltaiblc<— BoardB  of  aupervtaors.  city 
councils,  and  like  boarda  and  commissioners 
are  not  within  Inhibition  of  article  III.  sec- 
tion 1  of  our  state  constitution,  dividing 
powers  of  government  Into  three  depart- 
ments, and  providing  that  no  person  charged 
with  exercise  of  powers  properly  belonging 
to  one  of  these  departments  should  exercise 
any  function  appertaining  -to  either  of 
others.  Boarda  and  commissioners  may  be 
vested  with  powers  belonging  to  either  or 
all  of  three  departments  of  our  government. 
— ^Wulxen  V.  Board  of  Supervisors,  101  Cal. 
16.  26,  40  Am.  St.  Rep.  17,  35  Pac.  353.  See 
People  ex  rel.  Attorney-General  v.  Provinei, 
34  CaL  620,  632;  Kimball  v.  Board  of  Super- 
vlBors,  4C  Cal.  19,  28. 

25.  Does  BOt  He  to  review  action  of  Jus- 
tice of  the  peace,  although  he  may  exceed 
his  Jurisdiction  where  there  is  a  complete 
remedy  by  appeal  from  the  Judgment  to  the 
superior  court. — Hall  v.  Justices'  Court.  6 
Cal.  App.  133.  138,  87  Pac.  870. 

26.  Writ  does  not  He  to  review  order  of 
Justice  of  the  peace  refusing  to  change 
venue  under  section  1431  of  the  Penal  Code, 
as  the  defendant  has  a  plain,  speedy,  and 
adequate  remedy  at  law  by  appeal,  and  the 
court  does  not  exceed  Us  Jurisdiction' in 
proceeding  with  the  trial. — Miles  v.  Justices' 
Court,  13  Cal.  App.  454,  466,  110  Pac  34». 

27.  Bffeet  »t  Inexeosable  acglcct  of  peti- 
tioner.— While  the  writ  will  issue  ordinarily 
in  a  case  where  an  appellate  court  would 
be  powerless  to  afford  relief  in  any  event, 
yet  where  the  order  complained  ot  might 
have  been  reviewed,  and  relief  afforded,  and 
the  right  to  a  review  is  lost  by  petitioner's 
inexcusable  neglect,  the  writ  will  not  issue. 
— Kokole  V,  Superior  Court,  17  Cal.  App.  467, 
120  Pac.  67. 

28.  Error  In  Jadgmeat— Not  reapeetlng 
qnesttoa  which  eowt  la  anthorlscd  to  Inveo- 
tlgate  and  determine,  does  not  constitute 
excess  of  Jurisdiction.  If  it  did,  every  error 

committed  by  court  In  course  of  official  in- 
vestigation would  be  an  excess  of  Jurisdic- 
tion.— People  ex  rel,  Idimby  v.  Dwindle,  29 
Cal.  632,  636. 

2R.    Errors  In  exercise  of  Its  Jurisdiction, 

however  gross  and  glaring  they  may  be, 
must  be  submitted  to  as  part  of  sacriilce 
which  every  individual  Is  compelled  to  yield 
to  Infirmities  of  human  government. — Sherer 
V.  Superior  Court,  94  Cal.  864,  8ES,  29  Pac. 
716. 

SO.  Evidence  eosfllctiBB  upon  the  Question 
as  to  whether  a  deposit  for  costs  on  appeal 
made  with  a  Justice  was  made  for  that  pur- 
pose, the  supreme  court  will  not  interfere 
with  the  decision  of  the  superior  court  by 


writ  of  review. — Thomas  v.  Rawklns,  IS 
Cal.  App.  327.  333,  107  Pac.  679. 

81.    Bacrelse  of  Jadgmeot— Docs  wot  Diakc 

act  Jndlclal. — Improvements  on  street  Is 
question  addressed  to  governing  body  of 
municipality  in  its  legislative  capacity,  and 
its  determination  upon  that  question,  as 
well  as  upon  character  of  Improvements  to 
be  made,  is  legislative  act.  Act  does  not 
cease  to  be  legislative  because  members  of 
city  council  are  required  to  exercise  their 
Judgment  in  .determining  whether  Improve- 
ments shall  be  made.  Judgment  which  they 
exercise  In  ordering  Improvements  Is  not 
determination  of  rights  of  IndfvUuals  under 
existing  laws,  but  is  conclusion  or  opinion 
which  they  form  in  exercise  of  discretionary 
power  which-  has  been  Intrusted  to  them, 
and  upon  consideration  of  public  welfare 
and  demands  for  which  they  are  to  provide. 
This  discretion  Is  part  of  legislative  power 
conferred,  and  is  independent  of  supervi- 
sion by  Judiciary  as  much  as  is  discretion 
exercised  by  legislature  in  providing  for 
general  welfare  of  state.  —  Quinchard  v. 
Board  of  Trustees,  113  Cal.  664.  669,  45  Pac. 
866.  See  Bolton  v.  Gilleram,  105  Cal.  244, 
248,  45  Am.  St.  Rep.  33.  38  Pac.  881;  People 
ex  rel.  Dean  v.  Board  of  Supervisors,  122  Cal, 
421,  423,  55  Pac.  131;  Frasher  v.  Rader,  124 
Cal.  182.  134,  66  Pac.  797:  Br.own  v.  Board 
of  Supervisors.  124  Cal.  274.  277.  67  Pac.  82; 
People  ex  rel.  Corwln  v.  Walter,  68  N.  Y. 
403;  People  ex  rel.  Second  Ave.  R.  Co.  v. 
Board  of  Commissioners,  97  N.  Y.  37;  In  re 
Wilson,  82  Minn.  146,  19  N.  W.  723. 

As  to  dlaeretlon  not  being  reviewed  npon 
eertlomrl.  see  note  40  Am.  St.  Rep.  34.  36. 

52.  Same— DiMilesal  of  appeal  for  failure 
of  proMccntlon  by  superior  court  requires 
exercise  of  Judgment  within  Jurisdiction  of 
such  court,  and  its  decision,  though  erro- 
neous, afTords  no  ground  for  review  on  cer- 
tiorari.—Alexander  v.  Municipal  Court,  66 
Cal.  387,  388.  6  Pac.  676. 

53.  Exercise  of  pnrely  legislative  fane- 
tlonii — Wblcfa  are  not  Judicial  in  their  char- 
acter by  inferior  tribunal  or  board  can  not 
be  reviewed  upon  certiorari. — Wulzen  v. 
Board  of  Supervisors,  lOl  Cal.  IB,  18,  40  Am. 
St.  Rep.  17,  36  Pac.  353.  See  People  ex  rel. 
McDonald  v.  Bush,  40  Cal.  344;  Spring  Valley 
W.  W.  v.  Bryant,  62  Cal.  132;  People  ex  rel. 
Cochran  v.  Board  of  Education,  64  Cal.  376. 
377;  Myers  v,  Hamilton,  60  Cal.  289.  290; 
Williams  v.  Board  of  Supervisors,  66  Cal. 
160,  161,  3  Pac.  667;  Quinchard  V.  Board  of 
Trustees,  113  Cal.  664,  668,  45  Pac.  866; 
Frasher  v.  Rader,  124  Cal.  132,  133,  56  Pac. 
797;  Brown  v.  Board  of  Supervisors,  124  Cal 
274.  277,  57  Pac.  82;  People  ex  rel.  Agnew  v 
Mayor.  2  Hill  (N.  T.)  9;  Matter  of  Mt.  Morris 
Square,  2  Hill  (N.  T.)  14;  People  ex  rel. 
Dickinson  v.  Board  of  Supervisors  43  Barb 
(N.  T.)  232;  In  re  Salinas  Co..  45  Mo.  52. 

54.  Extent  of  review.  —  This  section 
plainly  limits  the  court  to  the  determination 
of  the  single  question — whether  the  Inferior 
tribunal  has  regularly  pursued  Its  author* 
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Ity.  The  judgment  should  be  to  annul  the 
proceedings  where  the  Inferior  court  haa 
not  regularly  pursued  Its  authority. — Oreen 
V.  Rogers.  18  Cal.  App.  572,  676,  123  Pac.  974. 

35.  What  constitutes  departure  by  court 
from  the  regular  pursuit  of  Its  authority  is 
often  difficult  to  determine. — ^Bergrevln  v. 
Wood,  11  Cal.  App.  643,  644,  106  Pac.  93S. 

36.  Fact  of  excena  of  Inriadletloii — And 

alas  of  no  appeal  must  both  exist,  otlierwise 
writ  of  certiorari  does  not  lie.  Statute  was 
Intended  to  supply  remedy  where  none 
existed  In  first  Instance,  and  not  to  supple- 
ment one  lost  through  laches  of  party  him- 
self. Allowing  time  within  which  appeal 
might  be  taken  to  lapse  does  not  give  party 
right  to  writ. — Bennett  v,  Wallace,  43  Cal. 
26,  27. 

ST.  Fallnre  to  object  to  jarUdlctton  of 
eonrt  In  proceeding  to  compel  party  to  de- 
liver up  custody  of  will  does  not  thereafter 
deprive  such  party  of  his  right  to  have  order 
annulled  If  It  was  in  fact  made  in  excess 
of  Jurisdiction. — Mestlck  v.  Superior  Court, 
94  Cal.  347,  360,  29  Pac.  869. 

S&  Comparct  Shay  T.  Superior  Court.  E7 
Cal.  641,  642. 

S8.  FIxIbk  fee  at  attorney  of  vnardlan  a4 
litem. — The  writ  will  not  issue  to  review 
the  order  of  one  department  of  the  superior 
.court  fixing  such  fee  for  the  prosecution  of 
an  action  pending  In  another  department 
thereof,  the  latter  department  never  hav- 
ing exercised  Its  jurisdiction  to  fix  such  fee. 
— Lund  V.  Superior  Court,  169  Cal.  440,  114 
Pac.  569. 

40.  Fanctloa  of  writ — 1«  not  to  reatraln 
proceedlnra  of  an  Inferior  tribunal,  but  to 
annul  proceedings  which  have  been  taken 
without  Jurisdiction.  It  can  not  bo  employed 
to  prevent  threatened  excess  of  jurisdiction. 
It  is  Issued  only  when  inferior  tribunal 
board,  or  ofllcer,  exercising  judicial  func- 
tions, has  exceeded  jurisdiction  of  such 
tribunal,  board,  or  officer,  and  there  is  no 
appeal  nor.  In  judgment  of  court,  any  plain, 
speedy,  or  adeauate  remedy. — Sayers  v.  Su- 
perior Court.  84  Cal.  642.  644.  24  Pac.  296. 
See  Lamb  v.  Schottler,  64  Cal.  319,  322. 

41.  Same— Until  proceedlava  ore  termi- 
nated there  ia  nothing  to  aiinnl. — Office  of 
writ  Is  in  no  sense  that  of  restraining  order. 
It  is  not  purpose  of  writ  to  restrain  or  pro- 
hibit, but  to  annul.  And  until  proceedings 
of  Inferior  tribunal  or  board  have  culmi- 
nated in  final  order  there  Is  nothing  to 
annul. — Oauld  v.  Board  of  Supervisors,  122 
Cal.  18,  19,  54  Pac.  272. 

4Z.  Pnactloaa  exercised  by  a  mnaleipal 
corporation,  may  be  legislative,  administra- 
tive, or  Judicial,  but  only  acts  done  by  it 
"when  exercising  judicial  functions"  can  be 
reviewed  upon  writ  of  certiorari. — People 
ex  rel.  Cochran  v.  Board  of  Education,  54 
Cal.  375.  377;  Qulnchard  v.  Board  of  Trus- 
tees. 313  Cal.  664.  669,  45  Pac.  856. 

43.  FoBctna  offirlo  order. — Writ  of  review 
will  not  He  where  application  therefor  if 


not  made  until  after  the  order  sought  to  tie 
reviewed  has  riRome  functus  officio. — Kea- 
gan  V.  Bahrs,  11  Cal.  App.  2S4,  2SS,  104  Pac. 
689. 

44.  Granted  when— A  a  to  pnrpoaea  for 
wfalcb  power  exercised, — ^Wrlt  of  review  ex- 
amines only  the  jurisdiction  of  the  tribunal 
to  make  the  order  complained  of.  and  not 
mere  error  In  Its  exercise. — ^Vrooman  v.  Su- 
perior Court.  149  Cal.  268,  86  Pac.  694. 

46.  One  who  la  enjoined  In  an  action  in 
which  he  Is  not  a  party  may  make  himself 

a  party  by  a  motion  to  set  aside  the  Injunc- 
tion, and  If  his  motion  is  denied,  may  appeal 
from  the  order  of  denial,  and  he  is  not  en- 
titled to  a  writ  of  review  to  annul  the  in- 
junction proceedings. — Tattenham  v.  Supe- 
rior Court,  156  Cal.  206,  100  Pac.  248. 

46.  Only  orders  in  excess  of  the  Jurisdic- 
tion of  the  tribunal  making  them  may  be 
annulled  by  this  writ.  Mere  errors  in  the 
exercise  of  a  proper  jurisdiction  can  not  be 
BO  remedied. — People  v.  Latimer,  160  Cal. 
720,  117  Pac.  1061. 

47.  Application  to  the  district  court  of 
appeals  for  a  writ  of  review  having  been 
denied,  supreme  court  will  not  grant  certi- 
orari.— Snyder  v.  Plummer,  174  Cal.  118,  162 
Pac.  1040. 

48.  Writ  of  review  can  be  called  Infuse 
only  for  the  purpose  of  reviewing:  judgments 

or  orders  made  without,  or  In  excess  of, 
jurisdiction,  and  can  not  be  made  to  serve 
the  office  of  an  appeaL^Tlmea-Mlrror  Co.  v. 
Superior  Court,  16  Cal.  App.  617,  IIB  Pac. 
248. 

49.  Same — After  flnel  determination  by 
lower  court,  only. — The  writ  of  review  lies 
only  when  the  final  determination  of  an  In- 
ferior court,  tribunal  or  board  Is  in  excess 
of  Its  jurisdiction;  it  does  not  lie  to  deter- 
mine the  correctness,  in  point  of  law,  of 
rulings  or  decisions  made  by  such  court, 
tribunal  or  board,  upon  objections  made  or 
questions  arising  In  the  course  of  the  pro- 
ceeding or  cause  preliminary  and  prior  to 
the  final  determination  regarding  the  action 
which  it  is  asked  to  take  in  the  matter. — 
Holabird  v.  Railroad  Commission,  171  Cal. 
691,  154  Pac.  831. 

80.  Same — Certain  reqataltea  esacatlal  to 
laanance  of  writ. — Three  concurring  requi- 
sites essential  to  the  Issuance  of  the  writ 
of  review  (1)  an  excess  of  Jurisdiction  by 
the  inferior  tribunal,  etc..  exercising  ju- 
dicial functions  (2)  that  there  la  no  appeal 
and  (3)  that  there  Is  no  other  plain,  speedy, 
and  adequate  remedy.— -Magee  v.  Superior 
Court,  10  Cal.  App.  164.  160.  101  Pac.  632. 

51.  Same — Sawc— Akaeace  of  remedy  by 
appeal. — Want  of  Jurisdiction  alone  is  not  a 
ground  for  a  Writ  of  review,  If  there  be  an 
adequate  remedy  by  appeal  to  the  superior 
court,  as  appears  In  the  present  case  as  re- 
spects the  aggregate  verdict.  It  must  fur- 
ther appear  that  there  Is  no  plain,  speedy, 
and  adequate  remedy. — ^Ia  Due  t.  Forbes, 
19  Cal.  App.  124,  124  Pac  867. 
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5Z.    Same— Same— LosM  of  right  of  avpeal 

by  lachpii. — Where  the  right  of  appeal  ha.a 
been  lost  by  laches,  above  section  applies. — 
Green  v.  Rogers,  18  Cal.  App.  672,  676,  123 
Pac.  974;  Faut  v.  Mason,  47  Cal.  7;  Bennett 
V.  Wallace,  43  Cal.  25. 

53.  Same — RemcdT-  by  appeal — Wrl(  will 
not  iKKoe. — A  party  who  has  the  right  of 
appeal  from  an  order  made  In  excess  of  the 
Jurisdiction  of  the  court,  can  not  have  such 
order  reviewed  by  certiorari. — Anglo-Cali- 
fornia Bank  V.  Superior  Court,  153  Cal.  755, 
9fi  Pac.  803. 

54.  It  has  been  uniformly  held,  in  accord 
with  the  provisions  of  above  section,  that 
If  a  party  has  the  right  of  appeal  from  an 
order  in  excess  of  Jurisdiction,  he  can  not 
have  such  order  reviewed  In  certiorari  pro- 
ceedings. —  Hlldebrand  v.  Superior  Court, 
173  Cal.  86,  169  Pac.  147. 

55.  The  denial  Is  made  solely  for  the  rea- 
son that  the  order  of  the  superior  court 
sought  to  be  reviewed  Is  a  special  order 
made  after  final  Judgment,  and  Is  therefore 
one  from  which  an  appeal  Ilea,  and  this 
being  BO,  certiorari  wilt  not  He. — Snyder  v. 
Plummer,  174  Cal.  118,  162  Pac.  1040. 

56.  Certiorari  will  He  when  the  mat- 
ter complained  of  can  be  corrected  on 
appeal. — Balrd  v.  Justices'  Court,  II  Cal. 
App.  439,  442.  105  Pac.  2£9. 

57.  The  writ  will  not  Issue  to  revimv  an 
order  dismissing  proceedings  on  motion  for 
new  trial,  since  such  order  is  a  special  or- 
der after  final  Judgment,  and  Is  appealable, 
and  an  appeal  Is  a  plain,  speedy,  and  ade- 
quate remedy  in  course  of  law. — Kokole  v. 
Superior  Court,  17  Cal.  App.  467,  120  Pac.  67. 

68.  Under  the  provisions  of  the  above 
section  regulating  the  granting  of  a  writ 
of  review  the  action  of  an  Inferior  tribunal 
board  or  officer  exercising  any  Judicial  func- 
tions, will  not  be  granted  In  those  cases 
in  which  the  petitioner  has  a  plain  and 
adequate  remedy  by  appeal. — Candeias  v, 
Superior  Court,  —  Cal.  App,  — ,  196  Pac.  86. 
following  the  doctrine  In  Noble  v.  Superior 
Court,  109  Cal.  S2S,  42  Pac  155. 

69.  In  a  case  In  which  the  petitioner  has 
a  right  of  appeal  through  which  he  can 
obtain  a  speedy,  plain,  and  adequate  remedy 
and  reUef  from  the  order  sought  to  be  re- 
viewed, a  writ  of  review  will  not  Issue. — ■ 
Cllne  V,  Superior  Court,  35  Cal.  App.  150. 
169  Pac.  453,  following  the  doctrine  in  Stod- 
dard V.  Superior  Court,  108  Cal.  303,  141  Pac. 
278. 

60.  Under  the  provisions  of  the  above 
section  where  the  petitioner  for  a  writ  of 
review  has  a  remedy  by  appeal  which  is 
plain,  speedy,  and  adequate,  a  writ  of  review 
will  not  issue. — Stinnett  v.  Superior  Court, 
36  Cal.  App.  276,  171  Pac.  1076. 

St.  JadsmeDt  soaghi  to  be  cirforeed— • 
HavlDC  bFcn  reveraed  by  supreme  court,  and 
court  having  Issued  peremptory  mandamus 
to  enforce  such  Judgment,  writ  of  review 
is  proper  remedy  for  such  excess  of  Jurisdic- 


tion In  Issuing  mandamus. — Clary  v.  Hoag- 
land,  6  Cal.  476,  478. 

03.  JodKinciit-roli. — Where  a  return  is 
made,  the  petition  and  affidavit  for  a  writ  of 
review  can  serve  no  purpose  on  appeal  un- 
less It  la  embodied  In  a  bill  of  exceptions, 
but  where  there  is  interposed  a  demurrer, 
the  effect  of  which,  for  tlie  time.  Is  to  adopt 
the  allegations  of  the  petition  as  the  return, 
the  petition,  upon  the  sustaining  of  the  de- 
murrer and  Rendition  of  Judgment  of  dis- 
missal is  substituted  as  and  for  the  record 
in  lieu  of  which  it  is  accepted,  and  may  be 
brought  up  and  considered,  not  as  a  peti- 
tion, but  as  the  return,  and  therefore  a 
part  of  the  judgment-roll. — Stoner  v.  City 
Council  of  Los  Angeles,  S  Cal.  App.  607,  611, 
97  Pac.  692. 

6S.  Judicial  fnnctlons  of  the  civil  service 
commisMion. — This  section  applies  only  to 
Judicial  functions,  and  it  is  held  that  the 
civil  service  commission  did  not  perform 
such  functions  in  declaring  a  list  of  ellgibles 
for  promotion  to  the  rank  of  battalion  chief 
after  an  examination  held  without  previous 
adoption,  printing,  and  distribution  of  rules. 
— Cook  T.  Civil  Service  Commission.  160  CaL 
691,  117  Pac  662. 

•4.  JarfsdlctloB— D«es  not  depead  opoa 
UBOWBt  !■  eoBtroveray  in  an  appeal  to  su- 
preme court  from  Judgment  In  certiorari 
reviewing  action  of  jUHiices'  rniirt. — Winter 
V.  Fltzpatrick.  35  Cal.  I'OD.  273:  Hiinlen  v. 
Phillips.  88  Cal.  557,  558,  669.  26  Pac.  366. 

65.  Same — Is  power  to  bear  and  deters 
mine. — Jurisdiction  as  applied  to  particular 
claim  or  controversy  Is  power  to  hear  and 
determine  that  controversy.  Mere  grounds 
upon  which  determination  Is  reached  may  or 
may  not  be  correct  in'  themselves,  or  may 
be  supported  by  inadmissible  evidence,  or 
reasons  given  for  conclusion  arrived  at  may 
n6t  be  such  as  address  themselves  to  Judg- 
ment of  others;  but  erroneous  views  enter- 
tained, or  Incorrect  reasons  aslgned  or 
evidence  erroneously  admitted  In  deciding 
controversy,  do  not  make  out  case  of  want 
of  Jurisdiction. — Central  Pac,  R.  Co,  v.  Board 
of  Equalization,  43  Cal.  366,  368;  Quinchard 
T.  Board  of  Trustees,  113  Cal.  664,  669,  670, 
46  Pac.  866;  People  ex  rel.  Dean  v.  Board  of 
Supervisors,  122  Cal.  421,  423,  55  Pac.  131. 

66.  Same— To  determine  an  iHsne  Involves 
power  to  determine  it  erroneously.  Jurisdic- 
tion to  determine  effect  of  evidence  Involves 
power  to  draw  erroneous  conclusions  from 
It. — Farmers'  &  M.  Bank  v.  Board  of  Equal- 
ization. 97  Cal.  818,  328,  32  Pac.  312. 

67.  Jnslleea'  eonrt^^udgnent  In  cxcesa 
of  JnrlHdlet  Ion— Remedy  by  appeal— Writ 
of  review  enn  not  be  resorted  to. — A  Writ  of 
review  can  not  be  resorted  to  for  the  pur- 
pose of  annulling  a  Judgment  rendered  by 
a  Justices'  court,  on  the  alleged  ground  that 
the  court  exceeds  its  Jurisdiction  where  the 
petitioner  has  a  plain,  speedy,  and  ade- 
quate remedy  by  appeal  to  correct  the  al- 
leged error,  under  the  provisions  of  the 
above    section.  —  Maldenberg    v.  Justices' 
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Court,  32  Cal.  App.  686,  168  Pac  872,  follow- 
lug  the  doctrine  In  Hall  v.  Juatlcefl'  Court, 
E  Cal.  App.  183,  139.  89  Pac.  870:  McCue  v. 
Superior  Court,  71  Cal.  645.  12  Pac.  615; 
Tucker  v.  Justices*  Court,  120  Cal.  512,  52 
Pac.  808;  Weldon  v.  Superior  Court,  188 
Cal.  427,  429,  71  Pac.  602. 

68.  Lnpae  of  tkr«e  rears  after  maklBK 
order  sought  to  be  annulled  before  applica- 
tion made  tor  certiorari,  and  no  circum- 
stances beln?  shown  which  in  any  manner 
tend  to  excuse  long  delay  In  teafclngT  appli- 
cation, writ  wlil  be  denied. — Smith  v.  Supe- 
rior Court,  97  Cal.  348,  362.  32  Pac.  322.  See 
Keys  V.  Board  of  Supervisors.  42  Cal.  262, 
256;  Reynolds  v.  Superior  Court,  64  Cal.  372. 
373,  28  Pac.  121;  Klmpie  v.  Superior  Court, 
66  Cal.  136,  187,  4  Pac.  1149. 

eS.    Lesialatlve  BiTiiiBplew  trf — Ae- 

IIOB  of  mayor  In  aflxlBv  hlH  approval  upon 
order  of  board  of  supervisors  which  em- 
powered him  to  make  connections  with 
water  mains,  was  not  exercise  of  Judicial 
function,  and  not  reviewable  by  certiorari. 
—Spring  Valley  W.  W.  v.  Bryant.  62  Cal. 
132,  139. 

Ab  to  actM,  lerlMlatlve  In  their  oatarr,  HOt 
belns  controlled  by  writ  of  certiorari,  see 

note  18  Am.  Dec.  236-238. 

70.  Same — Sane— -Acttoa  of  siiperTtaora 
In  dlrectlns  Mipplcnmtal  MMCMincn<  made 
In  reclamation  district  and  In  appointment" 
of  commissioners  to  assess  lands  lying 
within  such  district,  and  subsequent  rescis- 
sion of  such  order.  Is  not  Judicial  In  Us  na- 
ture, and  can  not  be  reviewed  on  certiorari. 

 Bixler  V.  Board  of  Supervisors,  59  Cal.  698, 

702. 

71.  Same — Same — Action  of  aupervUora 
In  paHlns  reaolotion  empowering  mayor  to 
make  connections  with  pipes  and  mains  of 
water  works  wherever  water  is  required 
for  municipal  purposes  on  ground  that  wa- 
ter company  had  arbitrarily  stopped  supply 
of  water  for  Improvement  of  public  squares, 
waa  not  Judicial  In  Its  character,  and  could 
not  be  reviewed  on  certiorari. — Spring  Val- 
ley W.  W.  V.  Bryant,  62  Cal.  132,  139. 

T2,  Same— Same— Adoption  by  city  coun- 
cil of  order  for  Improvement  of  Htreet  la 
not  in  nature  of  Judgmenfwhlch  is  binding 
upon  city,  but  is  merely  declaration  of  pur- 
pose, and  is  only  step  taken  In  contempla- 
tion of  such  Improvement  from  which  It  may 
recede  at  any  time  before  contract  for  Im- 
provement has  been  awarded.  Fact  that 
public  agent  exercises  Judgment  and  discre- 
tion In  performance  of  duties  does  not  make 
its  action  or  powers  Judicial  In  character. — 
Qulnchard  v.  Board  of  Trustees,  118  Cal.  664, 
670,  45  Pac.  856. 

T3.  Same  —  Same  —  Adoption  of  aehool 
reader.— Action  Is  one  of  policy  or  expedi- 
ency In  case  where  board  adopts  one  of  two 
series  of  readers  for  use  In  public  schools. 
Action  of  board.  In  adopting  that  which  In 
Its  Judgment  would  be  best  for  conatltuency 
which  It  represented,  would  be  political  or 
legislative,  and  not.  In  proper  sense.  Judi- 


cial. Board  exercised  its  Judgment  In  exer- 
cise of  lefflalative  functions.  It  Is  apiparent 
that  exercise  of  Judgment  la  not  criterion 
by  which  proceeding  must  be  viewed  to  de- 
termine Ita  character.  To  render  It  exercise 
of  Judicial  function,  its  Judgment  must  act 
in  matter  which  la  Judicial. — People  ex  rel. 
Cochran  T.  Board  of  Education,  54  Cal.  376, 
377. 

74.  Same — Same — Declaring  vacancy  and 
appointing  party  to  flII  aame,  by  city  trus- 
tees, la  not  exerclae  of  Judicial  function, 
and  can  not  be  reviewed  by  certiorari.  Party 
being  lawfully  In  office,  trustees  could  not. 
by  declaring  office  vacant,  deprive  him  of  his 
office.  Party  having  failed  to  qualify,  office 
ipso  facto  became  vacant,  in  which  case 
trustees  could  All  vacancy  without  declar- 
ing it.— ijorbeer  v.  Hutchinson.  Ill  Cal.  272, 
273,  43  Pac.  896. 

76.  Same  — Snme — Bmlnent  domain— De- 
termination aH  to  whether  or  not  right  of 

eminent  domain  should  be  exercised,  and  as 
to  what  means  are  necessary  to  be  taken  In 
exercise  of  that  right,  la  political  and  legis- 
lative question,  and  not  Judicial  one.  De- 
termination rests  exclusively  with  legisla- 
ture or  with  subordinate  bodies  as  it  may 
be  properly  devolved  upon,  and  question 
of  whether  exercise  of  power  is  wise  or  not 
is  one  with  which  judicial  department  has 
no  concern. — Wulzen  v.  Board  of  Supervi- 
sors, 101  Cal.  15,  21,  40  Am.  St.  Rep.  17,  33 
Pac.  353. 

Tfl.  Same— Same— Bxcrelae  of  power  to 
mi  vacancy  In  board  of  sapervlaova  Is  not 

judicial  function. — Myers  v.  Hamilton.  60 
Cal.  289.  290. 

TT.  Same— Same-— Grant Ibk  of  francbiae 
by  anpervlsara  to  malntalB  wharf  Is  not  ex- 
ercise of  Judicial  function,  and  certiorari 
will  not  lie  to  annul  such  action. — People 
ex  rel.  Dean  v.  Board  of  Supervisors,  122 
Cal.  421,  423,  66  Pac.  131. 

78.  Same— Same— Ordinance  of  anpervi- 
aors  empowering  mayor  to  make  conacetlona 
with  pipea  of  water  company  for  municipal 
purposes  for  reasons  stated  was  an  attempt 
to  make  law,  not  to  render  Judgment  under 
existing  law.  It  may  be  obnoxious  to  criti- 
cism that  It  was  attempt  to  deprive  corpora- 
tion of  Its  rights  without  due  process  of 
law  and  violative  of  constitutional  prin- 
ciples; but  neither  this  nor  circumstance 
that  board  was  not  authorized  by  city  char- 
ter to  pass  It,  can  justify  review  of  action 
of  board  by  certiorari. — Spring  Valley  W.  W. 
V.  Bryant,  52  CaJ.  132,  138. 

70.  Same- Same  —  ProcccdingB  af  dtj 
conncll  (or  Improvement  of  atrvct— ^lesolu- 
tlon  of  intentlor,  order  directing  Improve- 
ment, invitation  l«r  proposal,  award  of 
contract — are  all  legislative  In  character.— 
Qulnchard  v.  Board  of  Trustees.  Ill  Cal. 
664,  671.  46  Pac.  856. 

80.  Snme— Sam^-Reraovnl  of  ■ppalntfre 
oBcer  by  mayor  for  cause  by  giving  written 
notice  thereof,  stating  cause  to  person  re- 
moved, and  notifying  common  council  of  nc- 
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tlon  and  reasons  therefor.  Is  not  exercise 
of  judicial  function. — In  matter  Carter,  141 
Cal.  316,  318,  321,  322,  74  Pac.  997. 

81.  Same— Same— Reiiol at  lon  of  ■npervl- 

■ora  to  effect  that  It  la  necessary  to  acquire 
certain  water-rights  and  that  three  persons 
be  appointed  to  appraise  value  thereof.  Is 
nothing  more  than  expression  of  opinion, 
and  is  not  Judicial  In  any  sense,  nor  can 
act  appointing  such  appraisers  be  reviewed 
by  writ,  as  It  was  purely  ministerial  or  ex- 
ecutive.— Lamb  v.  Schottler,  64  Cal.  S19.  321. 

82.  LeKlslatlve  and  Jndlolal  acta— Dlstla- 
Koisbed. — Legislative  act  la  one  which  pre- 
determines what  law  shall  be  for  regula- 
tion of  future  cases  falling  under  its  pro- 
visions, while  Judicial  act  Is  determination 
of  what  law  Is  in  relation  to  existing  thing 
done  or  happened. — Wulzen  v.  Board  of  Su- 
pervlaora,  101  Cal.  IS,  24.  40  Am.  St.  Rep.  17, 
3S  Pac.  353. 

85.  Samfr— DlatlaetlOB  Is  well  deflacd. — 

One  defines  what  law  Is,  and  what  rights  of 
parties  are,  with  reference  to  transactions 
already  had.  The  other  prescribes  what  law 
shall  be  In  future  cases  arising  under  It. 
Whenever  an  act  undertakes  to  determine 
question  of  right,  or  obligation,  or  of  prop* 
erty,  as  foundation  upon  which  it  proceeds, 
such  act  Is  to  that  extent  Judicial  one  and 
not  proper  exercise  of  legislative  function, 
— People  ex  rel.  Cochran  v.  Board  of  Educa- 
tion, E4  Cal.  S75,  176;  Sinking  Fund  Cases, 
99  U.  8.  700,  761,  26  L.  ed.  498. 

84.  Matters  revlcwabie  on.  —  Certiorari 
will  not  go  to  restrain  mere  errors  by  the 
court  below.  It  la  only  an  excess  of  juris- 
diction which  may  be  reached  In  this  man- 
ner.— Reclamation  Dlst.  No.  ISOO  v.  Supe- 
rior Court,  171  Cal.  672,  164  Pac.  846. 

Aa  to  whea  Isaaea  arc,  aad  wkat  laaaea 

are,  reviewable  upon  the  writ  of  certiorari, 
see  note  12  Am.  Dec  KSl. 

86.  The  functions  of  the  railroad  commis- 
sion being  Judicial,  the  supreme  court  would 
have  Jurisdiction  in  certiorari  to  review  Its 
flnal  decision  without  any  express  grant  of 
Jurisdiction  In  the  act  creating  the  commis- 
sion. The  statutory  Jurisdiction  of  this  sec- 
tion and  article  VI,  section  4,  constitution, 
can  extend  only  to  the  inquiry  as  to  whether 
the  commission  had  exceeded  Its  authority. 
— Marin  Water  A  Power  Co.  v.  Rallr(»id 
Commission,  171  Cal.  766,  1E4  Pac.  864. 

86.  The  issuance  of  a  liquor  llcenss  by  a 
city  council  contrary  to  a  "zone"  ordinance 
is  In  excess  of  Jurisdiction,  and  therefore 
subject  to  review  by  certiorarl.~Rlgdon  v. 
Ban  Diego,  30  Cal.  App.  107.  167  Pac.  613. 

87.  The  action  of  a  city  council  In  con- 
sidering applications  for  liquor  licenses  Is 
so  far  Judicial  as  to  be  subject  to  review  on 
certiorari. — Rlgdon  v.  San  Diego.  30  Cal. 
App.  107,  157  Pac.  513. 

88.  Mere  Irregularity  tnt  erven  lag— la  ex- 
erelse  of  admitted  Jnrlsdlctlon. — Mere  mis- 
takes of  law  committed  in  conducting  pro- 
ceedings In  an  Inquiry  which  board  or  tribu- 


nal had  authority  to  entertain — as.  for  In- 
stance, admission  of  evidence  not  best  In 
degree  or  not  applicable  to  Issue  In  hand — 
are  not  to  be  considered  upon  certiorari, 
otherwise  that  writ  would  be  turned  Into 
writ  of  error. — Central  Pac.  R.  Co.  v.  Board 
of  Equalization,  43  Cal.  366,  367;  Farmers' 
&  M.  Bank  v.  Board  of  EquallKatlon,  97  Cal. 
318,  326,  32  Pac.  312. 

St,  Nat  a  writ  of  rlght^At  the  time  the 
constitution  vested  the  supreme  court  with 
power  to  Issue  writs  of  certiorari  It  was 
well  settled  that  certiorari  was  not  a  writ 
of  right;  that  the  granting  or  refusing  to 
Issue  It  rested  In  the  discretion  of  the  coun. 
and  that  by  modern  common-law  usage  an  1 
rules  laid  down  by  decisions  In  this  statf 
under  Its  earlier  constitution  the  writ  would 
not  be  Issued  where  the  matter  sought  to  be 
reviewed  could  be  heard  and  determined 
upon  appeal. — Olcese  v.  Justices'  Court,  166 
Cal.  82,  64,  103  Pac.  317. 

90.  Where   Judgment   la   rendered    in  a 

Justices'  court  arid  an  appeal  taken  there- 
from to  the  superior  court  and  Judgment 
therein  rendered  against  the  defendant,  a 
writ  of  certiorari  will  not  be  issued  to  re- 
view the  Judgment  of  the  Justices'  court, 
ignoring  that  of  the  Buparlor  court  upon 
the  appeal.  If  the  writ  would  Issue  In  any 
event.  It  must  be  to  review  the  Judgment, 
not  of  the  Justices'  court,  but  of  the  superior 
court  upon  the  appeal,  for  the  law  has 
provided  for  an  appeal  from  the  Judgment 
of  the  justices'  court  to  the  superior  court, 
but  no  appeal  from  the  Judgment  of  the 
superior  court. — Olcese  v.  Justices'  Court, 
156  Cal.  85,  87,  103  Pac.  317. 

91.  Ofllce  of  the  writ  of  certiorari  la  not 

so 'much  to  determine  the  valid  exis-tence 
of  a  tribunal,  board,  or  ofHcer,  while  act- 
ing In  a  Judicial  capacity,  as  It  la  to  de- 
termine whether  the  Jurisdiction  of  such 
tribunal,  board,  or  officer,  has  been  ex- 
ceeded. It  la  the  character  of  the  act  or  de- 
termination sought  to  be  reviewed,  rather 
than  the  tribunal  or  officer  by  which  the  act 
or  determination  Is  made,  that  la  the  test  for 
determining  whether  the  writ  should  be  Is- 
sued.-—Beaumont  V.  Samson,  6  Cal.  App.  491, 
492,  90  Pac.  839.  . 

92.  The  sole  office  of  a  writ  of  review, 
or  a  certiorari,  under  the  provisions  of  the 
above  section.  Is  to  test  and  determine  an 
action  of  jurisdiction. — Camm  v.  Justices' 
Court.  36  Cal.  App.  293,  170  Pac.  49. 

98.  Officer  or  trlbaaal  t«  whom  writ  ot 
certiorari  la  Issaed,  must  be  an  inferior  of- 
ficer or  tribunal,  exercising  Judicial  func- 
tions, and  proceeding  to  be  brought  up  for 
review  must  be  Judicial  proceeding.  WrI* 
does  not  extend  to  mere  ntlnisterlal  act 
or  proceeding,  though  performed  by  Judicial 
officer. — Blxler  v.  Board  of  Supervisors,  59 
Cal.  698,  702.  See  People  ex  rel.  McDonald 
v.  Bush,  40  Cal.  344. 

M.  Order  appelatlag  m  receiver  —  Made 
before  Jadgmcnt,  may  be  reviewed  upon 
writ  ot  certiorari,  no  direct  appeal  from 
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Buch  order  being  given  by  atatute. — La  So- 
ctete  Francatae  v.  District  Court  (French 
Bank  Caae),  63  Cal.  495,  &50. 

Am  to  writ  of  certiorari  In  cme  of  order 
■ppolntliiK  twcelTcri  i>  czceu  of  JurLi dic- 
tion, aee,  ante,  }  664  and  note. 

95.  Same — Will  not  be  reviewed  after  re- 
ceiver ha«  been  dlMcharsed  and  his  accounts 
settled  by  order  of  court  under  which  he 
was  appointed.  Correctness  of  order  has  be- 
come moot  question,  there  being  no  exist- 
ing order  which  can  be  affected  by  judg- 
ment upon  review. — Visalia  City  W.  Co.  v. 
Superior  Court,  120  Cal.  219,  52  Pac.  486. 
See  People  ex  rel.  Attorney-General  v.  Wal- 
lace, 91  Cal.  535,  537.  27  Pac.  767. 

96.  Order  canceling  an  order  admltlInK 
to  clttaeMhlp — Cob  not  be  reviewed  by  certi- 
orari.—In  re  Tlnn,  148  Cal.  773,  113  Am.  St. 
Rep.  364,  84  Pac.  152. 

97.  Order  dlrectlaa:  parmcnt  to  receiver 
of  Inaelveat  bank. — The  writ  wlU  not  lie  to 
review  such  an  order,  however  erroneous, 
where  such  order  was  In  effect  a  final  ad- 
judication of  the  rights  of  ail  the  parties, 
including  the  petitioner,  who  had  inter- 
vened, so  that  an  appeal  therefrom  will  af- 
ford petitioner  an  adequate  remedy. — Anglo- 
California  Bank  V,  Superior  Court,  163  Cal. 
756,  96  Pac.  808. 

9S,  Order  in  exceaa  of  Jari«dletlon — Right 
of  appeal  —  Certiorari  not  granted. — In  a 
case  In  which  an  action  was  brought  in  the 
superior  court  and  judgment  recovered  and 
thereafter  execution  was  issued  and  notice 
of  garnishment  served  upon  A,  and  there- 
after in  supplementary  proceedings.  Initiated 
under  the  provisions  of  sections  717,  etc., 
ante,  A  was  brought  before  the  court  and 
an  order  of  the  court  made  at  the  hearing 
directing  A  to  deliver  to  the  aherllt  a  cer- 
tain sum  of  money,  and  that  the  same  be 
used  in  satisfaction  of  the  judgment;  and 
thereafter  the  defendant  duly  presented  a 
motion  to  the  court  for  an  order  Vacating 
and  annulling  said  order  respecting  A  made 
in  supplementary  proceedings  on  the  ground, 
among  others,  that  said  court  was  without 
Jurisdiction  to  make  said  order,  which  mo- 
tion was  denied;  the  defendant  in  such  case 
having  a  .right  to  appei^l  from  an  order 
made  in  excess  of  the  jurisdiction  of  the 
court,  can  not  have  such  order  reviewed  In 
certiorari  proceedings,  under  the  provisions 
of  the  above  section. — Btensland  v.  Superior 
Court,  89  Cal.  App.  172,  178  Pac  649,  follow- 
ing the  doctrine  in  Anglo-California  Bank 
v.  Superior  Court,  163  Cal.  T6S,  766,  96  Pac. 
803. 

89.  Order  ef  arrcat  la  elvil  action — Based 
upon  affldavlt  apon  Information  and  belief. 

but  falling  to  state  facts  upon  which  such 
Information  and  belief  are  founded.  Is  be- 
yond the  jurisdiction  of  the  court  and  will 
te  annulled  on  certiorari. — Lay  v.  Superior 
Court,  11  Cal.  App.  658,  660,  105  Pac.  776. 

100.  Ordinary  remedlea  —  Afforded  by 
courts  of  law  and  eqnlty  would  seem  suffi- 
cient to  afford  protection  against  attempted 


legislation  by  supervisors  with  respecst  to 
subjects  beyond  their  control. — Sprlnc  Val- 
ley W.  W.  V.  Bryant,  62  Cal.  182,  140. 

101.  Petltlea  for  writ — ^Htiat  be  by  pmrtr 
beneaelally  Intcreated^Petttlon  of  applica- 
tion for  the  writ  mvfit  be  by  a  party  bene- 
ficially Interested, — Baird  V,  Juaticea'  Courts 
11  Cal.  App.  489,  442.  106  Fac.  259. 

les.  Power  of  taxation  la  eoaUcd  to 
ledslatlvc  department  of  government,  and 

act  of  levying  taxes  and  providing  means 
for  collection  of  same  comes  within  power 
of  legislature. — Wulzen  v.  Board  of  Super- 
visors, 101  Cal.  IE,  20,  40  Am.  St.  Rep.  17,  8& 

Pac.  353. 

103.  Powers  of  board  of  anpervUora — 
Derived  exclusively  from  stntntc.  and  con- 
struction of  statute  la  necessarily  Involved 
in  proceedings  by  which  supervisors  created 
office  of  assistant  clerk  and  raised  salaries 
of  other  clerks.  To  that  extent  such  pro- 
ceedings were  judicial  in  their  nature,  and 
therefore  subject  to  review  upon  certiorari 
as  only  remedy  provided  by  law. — Robinson 
V.  Board  of  Supervisors,  16  Cal.  208,  213. 

104.  Conparei  Dls.  op.  by  Field,  C,  J., 
p.  213. 

106.  Proceedlagn  in  the  nature  of  «no 
warranto,  and  not  writ  of  review,  is  the 
proper  method  of  review  where  It  Is  claimed 
certain  parties  are  Illegally  acting  as  trus- 
tees of  a  certain  town. — Beaumont  v.  Sam- 
son, 6  Cal.  App.  491,  492,  90  Pac.  839. 

109.  Proceedings  of  snper^  lsors  in  estab- 
llshlng  road— Involves  exercise  of  Judicial 
function  in  sense  of  rendering  such  proceed- 
inga  subject  of  review  through  Instrumen- 
tality of  writ  of  certiorari, — Keys  v.  Board 
of  Supervisors.  42  Cal.  252,  254. 

107.  Procecdlnsa  apon  certiorari — Arc  not 
la  nature  of  poat-atorten  examlMtlon. — If 

there  is  nothing  to  annul,  there  Is  nothing' 
for  supreme  court  to  act  upon  in  such  pro- 
ceeding. Motion  to  quash  writ  limits  con- 
sideration to  those  acta  set  forth  In  petition, 
and  court  Is,  and  must  be,  oblivious  to  any 
and  all  other  facts. — Lamb  v.  Schottler,  64 
Cal.  319.  323. 

108.  ftnestlon  Is— Does  body  whose  acts 
arc  to  be  reviewed  exercise  Judicial  func- 
tions under  constitution  and  laws  of  state? 
If  so,  and  there  Is  no  appeal,  nor.  In  opinion 
of  court,  any  other  plain,  speedy,  and  ade- 
quate remedy,  such  acts  may  be  reviewed  on 
certiorari,  and  all  Inquiry  into  creation 
and  organization  of  such  body.ls  irrelevant 
and  Immaterial.  It  Is  of  no  consequence 
how  It  was  created,  or  by  what  means  it 
exists;  if  It  Is  clothed  with  judicial  powers. 
It  must  be  regarded  as  tribunal  exercising 
judicial  functions  within  meaning  of  stat- 
ute.— People  ex  rel.  Whitney  v.  Board  of 
Delegates,  14  Cal.  479,  498,  499. 

109.  Record  tor  review  —  Can  aot  be 
anended  or  attaeked,  wheu.^ — Recitals  In  or- 
der of  facts  essential  to  Jurisdiction  are 
conclusive  In  proceeding  for  writ  of  review. 
Record  can  not  be  amended  or  attacked,  bat 
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must  be  taken  as  it  Is  found,  at  least  as  to 
ail  matters  of  fact  adjudicated  tberein.  It 
Is  not  proper  function  ot  writ  of  review  to 
add  or  to  modify  record  with  respect  to 
Jurisdictional  facts  determined  therein,  but 
to  test  questions  of  Jurisdiction  on  facts 
appearlngr  on  face  thereof. — De  Pertrorena 
V.  Superior  Court,  80  Cal.  144.  146,  22  Pac. 
71;  Farmers'  &  M.  Bank  v.  Board  of  Equal- 
ization,' 97  Cal.  318.  326,  32  Pac.  312;  Bor- 
chard  v.  Board  of  Supervisors,  144  Cal.  10, 
14.  77  Pac.  708.  See  Boe  T.  Superior  Court, 
60  Cal.  93. 

As  to  no  questions  to  be  presented  upon 
certiorari  except  Ibose  arlsluK  on  record, 
see  note  40  Am.  St.  Rep.  85,  36. 

110.  Same  —  Evidence  ontiilde  of  reeord 
and  contradict  1  UK  It  will  never  be  permitted, 
universal  rule  being  that  provisions  of  writ 
of  certiorari  is  to  review  record  of  inferior 
court,  board,  or  tribunal,  and  determine 
from  record  whether  such  court,  board,  or 
tribunal  had  exceeded  its  Jurisdiction. — Los 
Aneeles  v.  Touns,  118  CaL  29B,  298,  62  Am. 
St.  Rep.  234,  EO  Pac.  6S4. 

111.  8anie~Facts  Involving  qnestlon  of 
Jurisdiction— Wtacn  examined. — It  is  held  In 
many  cases  that  record  alone  can  be  re- 
garded, and  that  It  Is  not  ofQce  of  writ  to 
bring  up  evidence,  even  upon  disputed  Ju- 
risdictional fact.  On  other  hand,  cases  are 
numerous  to  effect  that  review  may  ex- 
tend to  every  Issue  of  law  and  fact  involved 
in  question  of  Jurisdiction,  and  that  not 
only  record,  but  evidence  itself,  when  nec- 
essary for  determination  of  this  question, 
must  be  returned.  Latter  U  more  reason- 
able and  the  true  rule.  —  People  ex  rel. 
Whitney  v.  Board  of  Delegates.  14  Cal.  479, 
500;  l^nt  V.  Tlllson,  72  Cal.  404,  434,  14 
Pac.  71;  In  re  Madera  Irr.  Dlst..  92  Cal.  296, 
335.  27  Am.  St.  Rep.  lOS,  14  L.  R.  A.  756,  28 
Pac.  272,  676;  Schwarz  v.  Superior  Court, 
111  Cal.  106,  112,  43  Pac.  680;  Los  Angeles 
v.  Young,  118  Cal.  295,  298,  62  Am.  St.  Rep. 
234,  60  Pac,  534;  Borchard  v.  Board  of  Super- 
visors, 144  Cal.  10,  14.  77  Pac.  708.  Nev. 
State  T.  Board  of  Commlasloaers,  5  Nev.  817; 
State  ex  rel.  Fall  v.  County  Commissioners, 
8  Nev.  100.  N.  D.  In  re  Dance.  2  N.  D.  184, 
33  Am.  St.  Rep.  768,  sub  nom.  In  re  Bvlng- 
son.  49  N.  W.  733.  Colo.  Board  of  Aldermen 
V.  Darrow,  13  Colo.  460,  16  Am.  St.  Rep.  215, 
22  Pac.  784.  B.  I.  Lonsdale  v.  Board  of  Li- 
cense Comrs.,  18  R.  I.  5.  10,  25  Atl.  655. 
Wash.  State  ex  rel.  Hellbron  v.  Van  Brock- 
lln,  8  Wash.  557.  562,  36  Pac.  495. 

112.  Same  —  Inferior  magistrates  must 
■lio*r  afflrmntlTely  tbat  Iber  had  authority 

to  act,  when  required  by  writ  of  certiorari 
to  return  their  proceedings;  and  where  their 
authority  and  Jurisdiction  depends  upon  tact 
to  be  proved  before  themselves,  and  such 
fact  Is  disputed,  magistrates  must  certify 
proofs  given  in  relation  to  It  for  purpose  of 
enabling  higher  court  to  determine  whether 
fact  was  established.  Decision  of  magistrate 
on  all  other  facts  Is  final  and  conclusive, 
and  will  not  be  reviewed. — People  ex  rel. 
C.C.  P.— 1B2  2 


Whitney  v.  Board  of  Delegates,  14  Cal.  479, 
EOO;  Blair  v.  Hamilton.  32  Cal.  49.  63;  In 
matter  Madera  Irr.  Dist.,  92  Cal.  296.  335. 
27 -Am.  St.  Rep.  106,  14  L.  R.  A.  755:  28  Pac". 
272,  676:  Stumpf  v.  Board  of  Supervisors.  131 
Cal.  364,  367,  82  Am.  St.  Rep.  350,  63  Pac. 
663;  Borchard  v.  Board  of  Supervisors,  144 
Cal.  10.  14.  77  Pac.  708. 

113.  Snme— No  Isiiue  of  law  or  fact  not 
Involved  la  question  of  JuriHdletion  can  be 

brought  up  by  writ,  and  Incidentally  regu- 
larity of  proceedings  upon  which  Jurisdic- 
tion depends.  Under  no  circumstances  can 
review  be  extended  to  merits.  Upon  every 
question,  except  mere  question  of  power, 
action  of  Inferior  tribunal  Is  final  and  con- 
clusive.— People  ex  rel.  Whitney  v.  Board  of 
Delegates,  11  Cal.  470,  500. 

114.  Same  Qaesllons  of  Ian  and  fnct 
examined. — ^Maln  object  of  writ  being  to 
confine  action  of  Inferior  ofHcers  within 
limits  of  their  delegated  powers,  reviewing 
court  will  re-examine,  if  required,  decision 
of  magistrate  on  all  questions  on  which  his 
Jurisdiction  depends,  whether  of  law  or  fact. 
— People  ex  rel.  Whitney  v.  Board  of  Dele- 
gates, 14  Cat.  479,  501. 

lis.  Remedy  barred  by  lapse  ot  tlm«, 
unless  circumstances  of  an  extraordinary 
character  he  shown  to  have  Intervened,  and 
time  fixed  by  law  for  appeal  from  final 
Judgment,  should  be  held  to  be  period  wlthla 
which  application  for  writ  should  be  made. 
—Keys  V.  Board  of  Supervisors,  42  Cal.  252, 
266. 

lie.  RcKolDtloB  of  board— Bclns  minis., 
terlal  or  legUiative  In  character,  certiorari 

will  not  lie.  Legislation  of  any  body  hav- 
ing authority  to  legislate  can  not  be  re- 
viewed, even  where.  In  course  of  such  legis- 
lation, it  might  have  exceeded  power  vested 
In  it.— Spring  Valley  W.  W.  v.  Bryant,  52 
Cal.  132,  139. 

117.  Review  under  writ. — Superior  court 
has  authority  to  hear  motion  for  dismissal 
of  appeal  upon  ground  that  undertaking  is 
Insufficient  but  Its  Jurisdiction  to  try  the 
case  depends  upon  the  question  whether 
there  was  an  undertaking  on  appeal.  If 
there  was  no  such  undertaking  as  the  stat- 
ute it  had  no  jurisdiction  of  the  case  and 
therefore  In  the  lawful  exercise  of  Its  au- 
thority the  only  course  to  pursue  was  to 
dismiss  the  appeal.  If  there  was  such  an 
undertaking  it  not  only  had  complete  Juris- 
diction of  the  case  but  it  could  not  devest 
itself  of  such  Jurisdiction  by  dismissing  the 
appeal.  If  the  court  has  tbe  power  to' deter- 
mine its  Jurisdiction  It  would  follow  that 
whether  there  Is  or  la  not  an  undertaking* 
the  court  may  have  Jurisdiction  either  to 
try  or  not  to  try  the  cause. — Bergevin  v. 
Wood,  11  CaL  App.  643.  646,  106  Pac.  936. 

118.  Where  superior  court  properly  exer- 
cised Jurisdiction  In  dismissing  an  appeal 
the  writ  of  review  has  no  function  to  per- 
form and  should  be  dismissed. — Bergevin  v. 
Wood.  11  Cal.  App.  643,  644,  105  Pac.  935. 
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110.  Same— 'Objection*  nm  to  iurlsdlctlon. 

— On  a  writ  of  certiorari  directing  the  su* 
perior  court  to  certify  &  transcript  of  tlie 
proceedings  of  a  case  appealed  froni  a  Jus- 
tices' court,  the  attack  must  be  confined  to 
the  Jurisdiction  of  the  superior  court  over 
the  person  of  the  petitioner,  and  objections 
to  the  Jurisdiction  of  the  JuBtlcea'  court  can 
not  be  reviewed. — American  Law  Book  Co. 
V.  Superior  Court,  164  Cal.  327,  128  Pac.  921. 

120.  Where  the  petitioner  has  submitted 
Us  person  to  the  Jurisdiction  of  the  superior 
court  to  set  aside  a  default  Judgment  ren- 
dered In  a  Justices'  court.  It  can  not,  on  cer- 
tiorari to  the  supreme  court,  question  the 
power  of  the  superior  court  to  determine  the 
appeal  from  the  Justices'  court. — American 
Law  Book  Co.  v.  Superior  Court,  164  Cal. 
327.  128  Pac.  921,  928. 

XSl.  SBBte—Bupremc  eoart  avoa,  can  not 
eonsMer  or  correct  errors  of  law  committed 
by  the  inferior  court  in  the  exercise  of  its 
authority  on  the  merits  of  the  cause  It  has 
jurisdiction  to  entertain  and  decide.  No 
matter  how  erroneous  the  decision  may  be 
even  on  the  face  of  the  record,  the  supreme 
court  has  no  power  to  change,  annul,  or  re- 
verse it  in  such  proceeding  if  the  court  had 
Jurisdiction  to  act  In  the  matter  before  It. — 
In  re  Hushes,  159  Cal.  S60,  11}  Pao.  684. 

133>  Rlgkt  of  appeal  prcTcnta  certiorari 
-^Iffcn  from  maadamOa  and  prohlkltloa. 
— Admitting  that  court  had  no  Jurisdiction 
to  make  order,  but  as  order  is  appealable, 
certiorari  will  not  lie  because  it  lies  only 
where  there  la  no  appeal.  In  this  respect 
It  differs  from  mandamus  and  prohibition, 
which  lie  "in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  In 
ordinary  course  of  law." — Stoddard  v,  Su- 
perior Court,  108  Cal.  303,  805,  41  Pac.  278. 

123.  Same— Lies  from  Jndgmeat  of 
perior  court  vraatlns  or  dearlug  writ  of 
certiorari.  Appellate  Jurisdiction  In  cer- 
tiorari, and  other  special  writs  was  not 
conferred  by  either  constitution  of  1849  or 
1879,  yet  supreme  court  has  repeatedly  ex- 
ercised such  Jurisdiction. — Palache  v.  Hunt, 
64  Cal.  473,  474,  2  Pac.  245;  People  ex  rel. 
Leverson  v.  Thompson,  66  Cal.  398,  5  Pac. 
686;  Helnlen  v.  Phillips,  88  Cal.  557,  558, 
559,  26  Pac.  366;  Knowlea  v.  Thompson,  133 
Cal.  246,  248.  65  Pac.  468. 

IM.  Same— Lost  tbroagh  lackea. — Rule 
that  writ  will  not  Issue  in  case  where 
there  la  remedy  by  appeal  applies  with 
equal  force  where  right  of  appeal  has  been 
lost  through  laches. — Valentine  v.  Police 
Court,  141  Cal.  61B,  617,  75  Pac.  336. 

1Z6.  Same— Need   not   be  plain,  spcedrt 

or  adc^nnte. — Appeal  not  affording  plain, 
speedy,  and  adequate  remedy  makes  no 
difference:  provision  of  statute  governs 
that  writ  will  not  lie  In  any  case  in  which 
there  may  be  an  appeal. — Stoddard  v.  Su* 
perior  Court,  108  Cal.  30S,  306,  306,  41 
Pac.  278. 

12S.  Sane— Order  for  In  Jnaetlon  caa  not 

be  aannlled  by  certiorari,  because  appeal 


lies  from  such  order. — Golden  Gate  C.  H. 
Co.  v.  Superior  Court,  65  Cal.  187,  189,  3 
Pac.  628. 

IZT.    Same  —  Proeeedlnga    tn  ituiolvener 

cases  must  be  brought  before  supreme 
court  by  appeal,  and  not  by  certiorari. — 
Noble  V.  Superior  Court,  109  Cal.  623,  627, 
42  Pac.  15S. 

128.  Same — Writ  Of  certiorari  will  not 
lie  wben  there  Is  an  appeal  from  action 
complained  of. — Clary  v.  Hoagland,  13  Cal. 
178,  175;  People  ex  rel.  Sturgis  v.  Shepard, 
28  Cal.  116,  117;  Faut  v.  Uason,  47  Cal.  7, 
9;  Golden  Oate  C.  H.  U.  C6.  v.  Superior 
Court,  65  Cal.  187,  189,  3  Pac.  328;  Slavonic 
I.  M.  B.  Assoc.  V.  Superior  Court,  66  Cal. 
500,  501,  4  Pac.  500':  Stuttmeister  V.  Su- 
perior Court,  71  Cal.  822,  323,  12  Pac.  270: 
McCue  V.  Superior  Court,  71  Cal.  645,  12 
Pac  616;  Bstate  of  McConnell,  74  Cal.  217, 
219,  16  Pac.  746:  WetU  t.  Light,  98  Cal.  193.^ 
194,  32  Pac.  943;  Stoddard  v.  Superior  Court,' 
108  Cal.  308,  306.  306,  41  Pac.  278;  Noble  v. 
Superior  Court,  109  Cal.  623.  626,  42  Pac. 
155;  White  v.  Superior  Court.  110  Cal.  54, 
57.  42  Pac.  471;  Tucker  v.  Justices'  Court,  120 
Cal.  512,  514,  52  Pac.  808;  Southern  Cal.  R. 
Co.  v.  Superior  Court,  127  Cal.  417,  421,  59 
Pac.  789;  Elledge  v.  Superior  Court,  131 
Cal.  279,  280,  63  Pac.  360;  Weldon  v.  Su-- 
perlor  Court,  1S8  Cal.  427,  429,  71  Pac.  502; 
Mahoney  t.  Superior  Court,  140  Cal.  613. 
514,  74  Pac.  13;  Valentine  v.  Police  Court, 
141  Cal.  516,  617.  75  Pac.  836;  Elliott  t. 
Superior  Court,  144  Cal.  501,  506,  77  Pac. 
1109;  Wittman  v.  Police  Court,  145  Cal.  474, 
476,  78  Pac.  1052;  Grant  V.  Justices'  Court, 
1  Cal.  App.  3S3,  82  Pac  168. 

Aa  to  appeaU  fr«m  Jnatfcaa*  eont,  see, 

ante.  I  974  and  note. 

As  to  appeala  la  senenUi  see,  ante.  ||  936- 
959  and  notes. 

Aa  ta  time  witbin  which  an  am»cal  mmr 
be  taken,  see,  ante,  |  939  and  note. 

As  to  what  orders  and  Jndsmeats  may  be 
appealed  from,  see,  ante,  i|  963,  964  and 
notes. 

12A.  Rules  of  aoprcme  court— Contain 
provlslona  resavdlas  procedure  to  be  ob- 
served when  original  Jurisdiction  of  that 
court  Is  Involved  upon  application  for  cer- 
tiorari, and  such  rules  tlx  return  day  of  an 
alternative  writ  for  hearing  application. 
Although  technically  speaking  there  Is  no 
alternative  writ  of  certiorari,  manifest  ob- 
ject of  rule  is  applicable  to  petitions  for 
that  writ  as  fully  as  those  for  other  orig- 
inal writa  referred  to.  A  hearing  after 
notice  for  application  serves  same  purpose 
aa  hearing  upon  return  of  alternative  writ 
of  mandate  or  prohibition.  One  object  of 
rule  is  to  enable  parties  to  obtain  decision 
upon  sufBclency  of  order  or  Judgment 
sought  to  be  annulled  without  Incurring 
expense  or  delay  attendant  upon  waiting 

until  there  had  been  issuance  or  writ.  

Stewart  v.  Superior  Court.  101  Cal.  694 
696,  86  Pac  100. 
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130.  SBin«- — Ordrr  cp  jadcmrnt  beln^  set 
«ut  at  length  In  petition,  and  respondent 
conceding  it  to  be  correctly  set  forth,  no 
useful  purpose  Is  served  by  Issuance  of 
writ  and  formal  return  thereto  In  which 
same  order  or  judgment  would  be  merely 
repeated.  It  Is  only  when  correctness  of 
order  as  set  out  Is  challenged,  or  where 
other  portions  of  record  will  qualify  Its 
terms,  that  It  will  be  necessary  for  Issu- 
ance of  writ  before  hearing  upon  merits. 
In  which  case  better  practice  would  be  to 
allow  writ  to  issue  and  have  hearing  upon 
merits  await  its  return. — Stewart  v.  Su- 
perior Court,  101  CaL  694,  596,  36  Pac.  100. 

181.  Sale  of  real  property— Conflnnatlsa 
— Rencdy  by  appeal— Prohibition  doea  act 
il*- — In  the  case  of  a  sale  of  real  property 
where  all  the  grounds  of  objection  pre- 
sented In  a  petition  for  a  writ  of  prohibi- 
tion, and  urged  against  the  confirmation 
of  such  sale  because  thereof,  can  be  pre- 
sented on  appeal  from  an  order  of  con- 
firmation thereafter  made,  a  writ  prohibit- 
ing the  court  from  conflrmfng  the  sale  will 
not  issue.  -  under  the  provisions  of  the 
above  section. — Estate  of  Turner,  181  Cal. 
467,  185  Pac.  171. 

132.  Sapreaie  eoart  aad  mperlor  coart — 
Both    have   orlstaal    Jarlsdletioa    to  Issue 

writs  of  mandamus,  certiorari,  and  prohi- 
bition.— Santa  Cruz  G.  T.  J.  s.  Co.  v.  Board 
of  Supervisors,  62  Cal.  40,  41.  See  Miller 
V,  Board  of  Supervisors,  25  Cal.  93,  95,  96. 

133.  Cumparei  Mlliken  v.  Huber,  21  Cal. 
166,  169. 

134.  Term  "Jadlclal"- b  aet  to  be  re. 
eeived  la  oeaae  araally  applied  to  court 


of  Justice  when  applied  to  actions  of  board 
•of     supervisors. — Robinson     v.     Board  of 
Supervisors,  16  Cal.  208,  209. 

13a.  Three  conenrrlni:  reqaliiitea  —  Are 
eMsentlal  to  Issnance  of  «-rlt  of  review,  viz; 
X.  Excess  of  Jurisdiction  by  Inferior  tri- 
bunal, board,  etc.,  exercising  Judicial  func- 
tions; 2.  That  there  Is  no  appeal;  3.  That 
there  Is  no  other  plain,  speedy,  and  ade- 
quate remedy. — Noble  v.  Superior  Court.  109 
Cal.  523.  626,  42  Pac.  166. 

ISO.  ITatU  flnal  dctermlaatlon  ham  been 
reaehed  la  eoart  below — Supreme  court  will 
aaoame  that  such  court  will  limit  Its  ac- 
tion to  Its  proper  Jurisdiction.  So  long  as 
proceedings  are  still  pending,  party  grieved 
has  plain,  speedy,  and  adequate  remedy  by 
motion  In  court  below,  and  It  can  not  be 
assumed  that  such  court  will  decide  errone- 
ously against  any  objection  made.— Sayers 
V.  Superior  Court,  84  Cal.  642,  644,  645.  24 
Pac.  296. 

13T.  Writ  can  not  be  Isaued  oa  mere 
crrom  of  law. — Foundation  of  writ  Is  essen- 
tially and  necessarily  an  excess  of  Juris- 
diction,  for  no  act  of  tribunal,  board,  or 
officer,  exercising  Judicial  functions  done 
or  made  within  its  Jurisdiction,  can  ever 
be  made  subject  of  attack  by  writ  of  re- 
view.— Central  Pac.  R.  Co,  v.  Placer  Co., 
46  Cal.  667,  671:  Sayers  v.  Superior  Court, 
84  Cal.  642,  645,  24  Pac.  296;  Sherer  v.  Su- 
perior Court,  94  Cal.  354,  29  Pac.  716;  Farm- 
ers' A  M.  Bank  v.  Board  of  Equalization. 
97  Cal.  318,  327.  828,  32  Pac.  312;  Buckley 
V.  Superior  Court,  96  Cal.  119,  120,  81  Pac. 
8,  overrullnff  Carlson  t.  Superior  Court,  70 
Cal.  628,  11  Pac.  788. 


§1069.  APPLICATIONS  FOR,  HOW  MADE.  The  application  must  be 
made  on  the  verified  petition  of  the  party  beneficially  interested,  and  the  court 
may  require  a  notice  of  the  application  to  be  given  to  the  adverse  party,  or 
may  grant  an  order  to  show  cause  why  it  should  not  be  allowed,  or  may  grant 
the  writ  without  notice. 

HiBtory:  Enacted  March  11,  1872,  re-enactment  of  fi467  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1900  Stats  and 
AmdtB.  1900-1,  p.  183.  held  unconstitutional,  see  history  S5  inte- 
amendment  approved  March  19,  1907,  SUts.  and  Amdts  1907  d  603 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  475.  ' 

APPLICATION  FOR  WRIT  OF  REVIEW— 
HOW  MADE. 


1.  A  person  beneficially  inteiested  may 

apply  for. 

2.  Same  —  Surety    on  administrator's 

bond. 

3.  Notice  of  application  for  certiorari — 

Should  be  given  to  adverse  party. 

4.  Party  beneficially  interested  —  Aetioo 

to  annul  order  of  supervisors. 

5.  Same — Defendant  in  action  for  par- 

tition. 

6.  Same — Only  party  to  record  can  ap- 

peaL 
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7.  Same  — Plain,  speedy,  and  adequate 
remedy  is  allowed  by  our  practice. 

8.  Same — Stranger  to  proceedings. 

9.  Same  —  Stranger  to  record  who  has 

been  injuriously  affected. 

10,11.  Same  —  Tax-payer— Interest  eommon 
with  others,  only. 

12.  Same— Same— Right  when  taxation  in- 

creased. 

13.  Same  —  Same  —  When  substantially 

■bound  by  proceedings. 

14.  Petition  to  supreme  court  for  writ  

Must  aet  forth  sufficient  reason. 

15.  Premature  application  for. 
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16.  Proof  of  interest. 

17.  Bight  to  writ — "Party  beneficially  in- 

terested. ' ' 

18.  &inie  —  Goods  stored  in  wareliouse  — 

Seized  under  search-warrant — Presi- 
dent of  warehouse  lacks  "beneficial 
interest. ' ' 

19.  Service  of  writ  on  judge  of  superior 

court — As  sole  respondent,  is  suf- 
ficient when. 
See,  ante,  i!  1067,  1068  and  notes. 

1.  A  person  b«neflcially  Intcreated  mar 
applr  for. — Only  one  "beneficially  Inter- 
ested" may  maintain  certiorari  proceed- 
ingrs :  and  in  such  action  to  quiet  title 
parties  other  than  the  bank  who  make  ad- 
verse claims  to  ownership  of  the  property 
are  not  so  interested  as  to  entitle  them  to 
maintain  certiorari  proceedings  to  annul 
the  order  for  assignment  of  the  note  and 
mortgage  and  subrogation  to  the  rights  of 
the  mortgagee. — Hildebrand  v.  Superior 
Court,  173  Cal.  86.  159  Pac.  147. 

Am  to  peraon  beneflciallr  tntercatvd,  see 
pars.  4-13,  this  note. 

2.  Same  —  Surety  on  admlnliitralor's 
bond.^ — ^The  surety  on  the  bond  of  a  removed 
administrator,  who  has  been  Joined  with 
such  administrator  In  an  action  for  fraud 
in  the  administration  of  the  estate,  is  a 
party  benelicially  Interested  in  a  proceed- 
ing to  annul  a  void  order  appointing  a 
special  administrator  for  a  person  inter- 
ested In  the  estate,  who  was  by  an  order 
of  the  court  made  a  party  plaintiff  in  such 
action. — Estate  of  Paulsen,  35  Cal.  App. 
664,  170  Pac.  855. 

3.  Notice  of  application  for  certiorari — 
Shoald  be  civen  to  ndverae  party  where 
proceeding  la  to  annul  Judgment  of  In-, 
ferlor  tribunal  given  In  action  In  which 
such  adverse  party  was  interested. — Pol- 
lock V.  Cummlngs.  38  Cal.  68S,  686:  Fraser 
V.  Freelon,  68  Cal.  644,  646. 

4.  Party  hencAelally  latvreatcd — Actton 
to  annni  order  of  anpervlaora. — Require- 
ment that  application  must  be  made  by  "the 
party  beneficially  Interested"  has  been  con- 
strued to  mean  that  In  application  made  by 
private  parly  his  Interest  must  be  of  nature 
which  Is  distinguished  from  that  of  mass 
of  community. — Ashe  v.  Board  of  Super- 
visors, 71  Cal.  236,  237,  16  Pac,  783, 

See  para.  1,  2,  this  note. 

5.  Same— Dcfendnat  1b  action  (or  parti- 
tion Is  party  beneficially  Interested  to  make 
application  for  writ  of  certiorari  to  review 
proceedings  of  Judge  in  striking  complaint 
in  such  action  from  flies. — Younger  v.  Su- 
perior Court.  136  Cal.  682.  687,  69  Pac.  485. 

0.  Same— Only  party  to  record  can  ap- 
peal.— Word  "party"  as  used  In  above  sec- 
tion is  to  be  construed  In  same  way. — 
Elliott  v.  Superior  Court,  144  Cal.  501,  508, 
77  Pac.  1109. 

T.  Snnic— Plain,  apeedy,  and  adequate 
remedy  la  allowed  by  our  practice  to  one 
whose  rights  or  Interests  are  Injuriously 


affected  by  Judgment  or  hy  any  appealable 
order  of  court  given  or  made  In  an  action 
or  proceeding  to  which  he  Is  not  party. 
He  may  make  himself  party  by  moving  to 
set  aside  such  Judgment  or  order,  and  If 
his  motion  is  denied,  may,  on  appeal  from 
order,  have  proceeding  of  which  he  com- 
plains reviewed  not  only  for  excessive 
Jurisdiction,  but  for  error.  It  Is  true  that 
In  one  respect  this  remedy  Is  less  effica- 
cious than  that  by  certiorari,  for  neither 
motion  nor  appeal  stays  enforcement  of 
void  order  unless  supreme  court.  In  exer- 
cise of  Us  Inherent  power,  should  approve 
stay-bond. — Elliott  v.  Superior  Court,  144 
Cal.  501,  609,  77  Pac.  1109. 

8.  Same— Stranger  to  proceed  iaxa  anil 
not  affected  thereby  could  not  properli 
apply  for  writ. — Clary  v.  Hoagland,  5  Cal 
476,  478. 

Same— Stranger  to  record  who  haa 
been  iBjarlously  affected  by  an  order  or 

Judgment  In  excess  of  Jurisdiction,  but 
which  Is  not  appealable,  and  therefore  re- 
viewable only  upon  certiorari,  may  resort 
to  method  of  moving  to  set  aside  such 
order  or  judgment  and  thereby  make 
hlmaelf  party.  This  Is  practice  to  be  com- 
mended and  encouraged  for  Us  conveni- 
ence; for  It  Is  to  be  presumed  that  atten- 
tion of  court  being  called  to  Its  excess  oT 
Jurisdiction,  order  or  Judgment  would  be 
vacated  on  motion  without  trouble  and 
expense  of  certifying  record  to  court  of 
review.— Elliott  v.  Superior  Court,  144  Cal. 
BOl,  509,  510,  77  Pac,  1109. 

10.  Same  —  Tax-payer — Intereat  commoB 
with  otbcrn.  only. — Party  applying  for  man- 
date having  no  interest,  beneficial  or  other- 
wise, other  than  such  Interest  as  each  one 
of  one  thousand  four  hundred  and  flfty-ono 
peraons  besides  himself  who  signed  petition 
to  board  of  supervisors  may  be  said  to 
have,  has  not  such  an  Interest  as  would 
support  application  by  private  citizen  who 
may  see  fit  to  volunteer  to  bring  action  in 
behalf  of  public  Interests. — Linden  v.  Board 
of  Supervisors,  45  Cal.  6,  7. 

A«  to  olilcerM  to  witon  writ  mnat  be  di- 
rected and  who  mnat  be  before  conrt,  see. 

post,  S  1070  and  note. 

Am  to  party  beneflclally  Intcreated,  see. 
post,  fi  1086,  note  Part  II. 

Aa  to  tax-payer  belUK  party  beaellcially 
Intereated  ho  a«  to  brlns  mandamua  to 
compel  public  offlcer  or  board  to  perform 
public  doty,  see,  post,  {  1086  and  note. 

11.  Compare)  Eby  v.  Board  of  School 
Trustees,  87  Cal.  16G.  174,  175,  25  Pac.  240. 

IS.  Same— Sam»— Rlfht  wbea  tazatloa 
Increased.— Neglect  of  public  offlcer  to  dis- 
charge public  duty  may  affect  interest  of 
every  tax-payer,  but  such  result  must.  In 
ordinary  cases,  be  uncertain  and  dependent 
upon  contingencies.  When,  however,  pub- 
lic board  or  officer  has  exceeded  limited 
powers  conferred  by  law,  and  direct  con- 
sequence of  such  excessive  use  of  author- 
ity must  be  to  add  to  burden  of  local  taxa- 
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tion,  tt  clearly  appears  that,  lailess  act 
ultra  vires  be  annulled,  each  tax-payer 
must  Buffer  injury  common  In  character 
faut  special  in  amount  or  degree.  One  thus 
directly  affected  should  be  entitled  to  rem- 
edy and  authorized  to  commence  proceed- 
ings for  certiorari. — Maxwell  v.  Board  of 
Supervisors,  63  Cal.  389,  393. 

IS.  Same  —  Samv  —  Wken  ■abBtanttally 
bODDil  by  procwdlOKM. — Writ  aVarded  to 
tax-paver  to  review  orders  of  body  like 
board  of  supervisors  when  acting  Judicially 
Jn  matter  affecting  whole  body  of  tax-pay- 
era  seems  to  be  exceptional,  there  being  no 
formal  parties,  and  there  being  no  appeal 
or  other  remedy  for  excess  of  Jurisdiction, 
review  upon  certiorari  is  allowed  to  those 
who  are  substantially  parties  who  were 
bound  by  proceedings.  Another  exceptional 
class  of  cases  ts  that  which  has  arisen 
under  special  statutes  extending  remedy. 
These  grounds  of  exception  have  no  appli- 
cation where  action  of  court  Is  to  be  re- 
viewed, and  no  decisions  can  be  found  In 
this  state  of  single  case  in  which  certiorari 
to  review  judgment  or  order  of  court  has 
been  issued  at  suit  of  stranger  to  record. 
—Elliott  V.  Superior  Court,  144  Cal.  501, 
509.  77  Pac.  1109. 

14.  Petition  to  naprente  court  for  writ- 
Mast  «rt  forth  Muffletent  reason  why  appli- 
cation was  not  made  to  superior  or  district 
court.  Petitions  of  this  kind  can  not  be 
made  vehicle  of  Insulting  lower  court. — 
Gallardo  v.  Hannah.  49  Cal.  136.  See  Ed- 
wards V.  Ryan.  45  Cal.  243;  Menzies  v. 
Board  of  Equalization,  £2  Pac.  179. 

15.  Prematnre  ■ppllcatlon  for. — An  ap- 
plication for  a  writ  of  review  to  annul  an 
alleged  decision  and  order  made  by  the 
railroad  commission  upon  the  overruling  of 
a  demurrer  to  a  complaint  praying  for  an 
order  requiring  the  receiver  of  a  water 
company  to  deliver  water  to  the  complain- 
ant for  irrigation  purposes  upon  payment 
of  the  usual  rates,  that  such  company  was 
a  public  utility,  and  therefore  subject  to 
the  jurisdiction  of  the  commission.  Is  pre- 
mature and  must  be  dismissed,  as  such  de- 
cision is  not  a  final  adjudication  of  the  case, 
but  preliminary  only  to  such  final  adjudi- 


cation.— Holabird  v.  Railroad  Commission, 
171  Cal.  691,  154  Pac.  831. 

16.  Proof  of  Interest,  —  The  question 
whether  the  petitioners  are  "beneficially 
Interested"  should  be  raised  and  determined 
by  objection  appropriately  expressed  by  de- 
murrer or  motion  to  dismiss  the  proceed- 
ings, and  where  no  such  objection  Is  raised 
and  the  return  of  the  writ  has  been  made, 
the  petitioners  are  not  required  to  make 
proof  of  their  capacity. — RIgdon  v.  City  of 
San  Diego.  30  Cal.  App.  107,  167  Pac.  EM. 

17.  Right  to  writ  —  "PnrtT  beaeflcfally 
Interested." — Under  the  provisions  of  the 
above  section  where  an  application  for  a 
writ  of  review  is  made  by  a  private  party, 
his  Interest  must  be  of  a  nature  which  is 
distinguishable  from  that  of  the  mass  of 
the  community. — James  v.  Police  Court,  39 
Cal,  App.  363.  178  Pac.  867,  following  the 
doctrine  in  Ashe  v.  Board  of  Supervisors, 
71  Cal.  23S,  16  Pac.  783. 

Am   to   certiorari   not   a   writ   of  riiftt* 

see,  ante,  §  1068,  note  pars.  89,  90. 

As  to  party  beneHelally  iHtercatcd,  sea, 

post,  g  1086.  note  Part  II. 

IS.  Same — Goods  storeA  In  warehouse 
Seised  nnder  search-warrant— President  of 
warehouse     lacks     '<benellelHl    interest."  — 

Under  the  provisions  of  the  above  section, 
requiring  that  an  applicant  for  a  writ  of 
review  must  be  a  party  beneficially  inter- 
ested where  goods  stored  In  a  warehouse 
are  seized  under  a  search-warrant,  the 
president  of  the  warehouse  company  Is  not 
a  party  who  is  beneficially  Interested,  so  as 
to  entitle  him  to  become  an  applicant  for 
a  writ  to  review  the  proceedings  of  a  police 
court  by  order  of  which  goods  of  a  third 
party  so  stored  with  his  company  were 
seized  under  search-warrant  issued  out  of 
the  police  court. — James  v.  Police  Court, 
39  Cal.  App.  362,  178  Pac.  867. 

19.  Service  of  writ  on  iudge  ot  superior 
court  —  As  sole  respondent,  la  sufllelent 
when  proper  parties  are  before  supreme 
court  In  proceeding  for  writ  of  review  to 
annul  order  of  superior  court  granting  de- 
fendant In  action  time  In  which  to  plead. 
— Baker  V.  Superior  Court,  71  Cal.  683,  IS 
Pac  686. 


§  1070.  THE  WRIT  TO  B£  DIRECTED  TO  THE  INFERIOR  TRIBUNAL, 
ETC.  The  writ  may  be  directed  to  the  inferior  tribunal,  board,  or  officer,  or 
to  any  other  person  having  the  custody  of  the  record  or  proceedings  to  be 
certified.  "When  directed  to  a  tribunal,  the  clerk,  if  there  be  one,  must  return 
the  writ  with  the  transcript  required. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  458  Practice  Act. 

WRIT— TO  WHOM  DIRECTED.  4.  OfBcers  acting  independently— No  joinder. 

1.  Costs  for  certifying  record.  B.  Same — Superintendent  of  streets. 

2.  Custodian  of  record — ^Writ  should  be  di-  6.  Same — Tribunals  or  officers  who  exercise 

reeled  to.  jurisdiction  separate. 

3.  Officer  must  be  made  £»rty — To  protect  his     7.  Partv  niioso  acts  are  subject  of  review — 

jurisdietion.  Should  be  before  court. 
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9.  Public  corporation — Organization  by  local 
board — Void  proceedings — Certiorari. 

i.  Writ  should  bo  directed  to  court  instead  of 
judge. 

See,  ante,  IS  167-169  and  notes. 

1.  '   Coat    for    certKrlnr    record.  —  Writ 

Issued  to  superior  court  and  Jud^e  thereof 
directing  him  to  certify  transcript  of  rec- 
ord and  proceedings  In  complaint  to  su- 
preme court  for  review,  matter  sought  to 
be  reviewed  being  civil  proceeding,  does 
not  require  clerk  of  lower  court  to  certify 
transcript  without  payment  of  fees.  Party 
■eeklns  writ  must  pay  clerk  of  court  In 
which  be  Instituted  his  proceedlncs  fees 
fixed  by  law  for  service  of  writ  when 
Issued:  he  must  also  pay  fees  of  clerk  of 
lower  court  for  furnlBhlng  certified  tran- 
script of  record  in  his  office. — I.  X,  L.  Lime 
Co.  V.  Superior  Court,  14S  Cal.  170,  172,  175, 
76  Pac.  978. 

2,  Caalodian  of  record — Writ  abonid  be 
directed  to. — Judge  having  returned  to 
proper  superior  court  all  papers  and  pro- 
ceedings filed  with  or  had  before  him  in 
matter  In  which  search-warrant  was  issued 
by  him,  before  date  of  filing  of  petition  for 
writ  of  review,  and  no  proceeding  in  said 
matter  being  pending  before  such  Judge, 
and  he  not  having  possession  of  any  paper 
or  record  In  such  matter,  hts  acta  in  issu- 
ing such  search  warrant  can  not  be  reached 
by  writ  of  review.  The  writ  must  be  di- 
rected to  tribunal,  officer  or  person  having 
custody  of  record  or  proceeding  to  be  cer- 
tified.— Quan  Chick  v.  Coffey,  75  Cal.  371, 
372,  17  Pac.  427. 

S.  Ofllcer  naat  be  aiadc  nrty^To  pro- 
tect hie  Jnrladletloa. — Judgment  attacked 
can  not  be  annulled  or  modified  unless  tri- 
bunal or  officer  by  whom  It  was  rendered 
has  been .  made  party,  whatever  might  be 
mode  of  service.  Officer  may  have  no  per- 
sonal Interest  In  sustaining  his  Judgment 
or  order,  but  duty  Is  Imposed  upon  him  of 
protecting  his  Jurisdiction.  If  he  be  denied 
hearing,  he  may  be  shorn  of  power.  If  not 
by  collusion,  yet  by  failure  to  present  ques- 
tion as  forcibly  as  It  might  have  been  pre- 
sented (McKtnstry,  J.,  cone.  op.}. — Lamb  v. 
Schottler,  S<  Cal.  SIB,  328, 

4.    Ofllccre    actlns    lmdepcB#CBtly  —  No 

lolnder.— -Jurisdiction  Is  in  Its  nature  an  en- 
tirety and  exclusive  in  body  or  person  upon 


whom  It  ■has  been  conferred,  Writ  of  cer- 
tiorari directed  to  different  officers  having 
no  Joint  or  common  duties,  but  abting  inde- 
pendently of  each  other.  Is  unauthorized. 
— Qulnchard  v.  Board  of  Trustees,  113  Cal. 
664,  671,  4S  Pac.  866. 

K.  Same  —  SapcrtateMdcnt  of  etreetSt 
board  of  trustees,  and  contractor  are  Im- 
properly Joined  In  proceeding  for  writ  of 
certiorari  to  annul  order  passed  by  board 
of  trustees  for  Improvement  of  certain 
street  In  city. — Qulnchard  v.  Board  of  Trus- 
tees, 113  Cal.  664,  671,  45  Pac.  856. 

e.  Same — TribonaU  or  ofllccrs  wbo  exer- 
el*e  JnrlRdlctlon  aeparate  and  distinct  from 
each  other  should  not  be  Joined  In  same 
proceedings,  as  review  Is  limited  to  exam- 
ining Jurisdiction  of  board  or  officers  to 
whom  writ  Is  issued. — Qulnchard  v.  Board 
of  Trustees,  118  Cal.  664,  671.  <E  Pac.  866. 

T.  Party  whoae  aeta  arc  rabfect  of  re- 
view— Should  be  before  court  notwithstand- 
ing provision  that  writ  may  be  directed  to 
person  having  custody  of  record  or  pro- 
ceedings to  be  certified. — lAmb  v.  Schottler, 
64  Cal.  S19,  S22. 

6.  Public  eorporatloa  —  Orgaalaatlon  by 
local  board— Void  procecdlugs—  Certiorari. 
— In  proceedings  by  certiorari  to  review 
the  organisation  of  a  public  corporation  by 
a  local  board,  under  appropriate  circum- 
stances, the  correct  means  of  relief  against 
void  proceedings  for  the  organization  of  a 
corporation  for  public  purposes,  where  the 
method  of  creation  of  such  corporation  Is 
prescribed  by  statute,  a  local  board,  em- 
powered to  create  the  corporation  upon 
certain  conditions  and  upon  ascertainment 
of  certain  facta  by  such  board,  after  a 
hearing  held  upon  notice  to  parties  Inter- 
ested ;  In  ascertaining  the  required  facts 
and  determining  that  they  exist,  the  action 
of  the  board  is  of  a  Judicial  character,  and 
It  sufficiently  comes  within  the  purview  of 
a  writ  of  review  if  such  proceedings  are  of 
a  Judicial  nature  and  are  exercised  by  a 
quasl-judlclal  body. — Bryant  v.  Board  of 
Supervlflors.  32  Cal.  App.  495,  163  Pac.  341. 

8.  Writ  ahould  be  directed  to  court  la- 
atead  of  Judge  when  application  Is  made 
to  review  Judgment  of  court.  Return  In 
such  case  should  be  made  by  clerk  of 
court.  Proceeding  contemplated  by  code 
Is  proceeding  against  tribunal  instead  of 
Judge. — Onestl  v.  Freelon,  61  CaL  626,  627. 


§  1071.  CONTENTS  OF  THE  WBIT.  The  writ  of  review  must  command 
the  party  to  whom  it  is  directed  to  certify  fully  to  the  court  issuing  the  writ, 
at  a  specified  time  and  place,  a  transcript  of  the  record  and  proceedings 
(describing  or  referring  to  them  with  convenient  certainty),  that  the  same  may 
be  reviewed  by  the  court ;  and  requiring  the  party,  in  the  mean  time,  to  desist 
from  further  proceedings  in  the  matter  to  be  reviewed. 

HIatory:   Bnacted  March  11,  1872,  re-enactment  of  S  469  Practice  Act. 
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1.  Duty  of  officen  to  whom  writ  is  directed. 

2.  Party  seeking  to  have  action  of  inferior 

tribanal  reviewed  must  famish  record. 

3.  Service  upon  all  whose  proceedings  are  to 

be  reviewed  required. 

4.  Writ  requires  only  return  of  certified  tran- 

script of  reeorcl. 

1.  DBtr  of  ofllceiw  to  wkom  writ  1*  di- 
rected Is  to  prepare  their  return,  and  al- 
though they  may  be  compelled  summarily 
to  make  a  return,  yet  It  Is  Incumbent 
upon  prosecutor  of  writ,  rather  than  party 
adverae  to  him,  to  see  that  return  Is  made, 
to  Invoke  aid  of  court  to  compel  compli- 
ance with  mandate  of  writ,  and  to  use  due 
diligence  in  having  complete  record  made 
out,  and  his  proceeding  will  be  dismissed 
If  he  tails  to  use  due  diligence  In  prosecu- 
tion thereof. — I.  X.  L,  Lime  Co.  v.  Superior 
Court.  148  Cal.  170,  176,  76  Pac.  97S. 

2,  Party  seeking  to  have  action  of  In- 
ferior tr Ibnnal  reviewed  by  certiorari  Is 
only  person  Interested  In  having  It  so  re- 
viewed, and  It  should  be  hts  duty  to  furnish 
record   to   be   reviewed   as   It   Is   duty  of 


appellant  on  ordinary  appeal.  Certiorari 
Is  simply  an  additional  method  for  review- 
ing action  of  Inferior  tribunal  at  Instance 
of  aggrieved  party,  and  state  or  county, 
except  when  party  to  proceedings  sought 
to  be  reviewed  has  no  interest  therein.  No 
reason  1b  apitarent  why  charges  Imposed 
by  state  for  servlcea  of  state  and  county 
officers,  rendered  for  benefit  of  private 
parties,  should  be  waived  In  such  proceed- 
ing, and  there  Is  nothing  In  statute  to  in- 
dicate any  such  Intention. — I.  X.  L.  Lime 
Co.  v.  Superior  Court,  143  Cal.  170,  174,  76 
Pac.  973. 

8.  Service  npon  all  whoae  proceedings 
■re  to  be  reviewed  seems  to  be  contem- 
plated by  above  aectton  by  providing  that 
they  may  be  required  to  desist  from  further 
proceedings  in  mean  time. — Z<amb  v.  Schot- 
tler,  S4  Cal.  S19,  S22. 

4.  Writ  Kqnlrca  only  tetam  of  certMcd 
traaaerlpt  of  record  and  proceedings  to  be 
reviewed.  Oeneral  rules  adopted  by  board 
of  supervisors  regulating  mode  and  man- 
ner of  giving  notice  with  reference  to 
equalization  of  assessment  should  not  be 
Included  In  return  of  writ. — Garretson  v. 
Board  of  Supervisors,  61  Cal.  54,  S6. 


S1072.  PROCEEDINGS  IN  INFERIOR  COURT  MAY  BE  STAYED,  OR 
NOT.  If  a  stay  of  proceedings  be  not  intended,  the  words  requiring  the  stay 
must  be  omitted  from  the  writ ;  these  words  may  be  inserted  or  omitted,  in  the 
sound  discretion  of  the  court,  but  if  omitted,  the  power  of  the  inferior  court 
or  officer  is  not  suspended  or  the  proceedings  stayed. 

History:   Itaacted  March  11,  1872,  re-enactment  of  S  460  Praetfce  Act 


§  1073.  SERVICE  OF  THE  WRIT.  The  writ  must  be  served  in  the  same 
manner  as  a  summons  in  civil  action,  except  when  otherwise  expressly  directed 
by  the  court. 

Hlitory:    Enacted  March  11,  1872,  re-enactment  of  {  461  Practice  Act. 

See,  ante,  1067-1071.  Am  t«  service  apon  all  whose  Froeeedlags 
As    to   .ervlee    of   snrnmou,   see,    ante,  "Wtewed.  betas  repaired  

SMIO  et  seq.  and   notes.  »  note  par,  8. 

Am  to  service  of  writ  on  Judge  of  su- 
perior court.  Bee,  ante,  1  1069  and  note 
par.  19. 

§  1074.  THE  REVIEW  UNDER  THE  WBIT,  EXTENT  OF.  The  review 
upon  this  writ  can  not  be  extended  further  than  to  determine  whether  the 
inferior  tribunal,  board,  or  officer  has  regularly  pursued  the  authority  of  such 
tribunal,  board,  or  officer. 

History:   Enacted  March  11,  1872.  re-enactment  of  {  462  Practice  Act. 
REVIEW  UNDER  WRIT— EXTENT  OP.         5.  Inferior  tribunal  ia  required  to  certify 
1,2.  Construction  of  secti<?n-In  general.  ""^^  "^^^^  '«°'^- 

3.  Construction  of  "whether  inferior  tri-        **.  Judgment  of  inferior  court  in  exeen  of 

bunal  regularly  pursued  its  authority."  '*«  jansd,ction-Is  nolbty, 

4.  Correction  of  mere  errors— Not  province        7.  Jurisdiction  of  subject-matter  and  per- 

of  writ  of  review.  son  having  been  acquired — Effect  of. 
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8.  Merits  of  case  are  not  for  adjudieatioo, 

when. 

9.  Objection  not  made  tiiat  question  can 

not  be  presented. 

10.  Proceedings  complained  of  having  been 

annulled— Effect  of. 

11.  Sufficiency  of  evidence  to  establish  juris- 

dictional facts  —  May  be  reviewed, 
when. 

12.  Writ  of  review  is  not  writ  of  error. 

1.  C^aavtrnetloa  of  «*«11oB~In  K«ne»l, — 

The  provialon  of  this  section  (enacted  prior 
to  the  constitution  of  1S79>  that  the  review 
can  not  be  extended  fiirtlier  than  to  deter- 
mine whether  the  Inferior  tribunal  "has 
regularly  pursued  the  authority  of  such 
tribunal,  board  or  officer"  does  not  assume 
to  enlarge  the  range  ot  Inquiry  or  purpose 
as  defined  in  section  1068.  ante.  The  clause 
"whether  the  tribunal  has  regularly  pur- 
sued Its  authority"  Is  the  equivalent  of 
"whether  It  has  exceeded  Its  jurisdiction. "t— 
Padflc  Tel.  &  Tel.  Co.  v.  Eshleman,  166  Cal. 
640,  Ann.  Cas.  1915C.  822,  60  U  R.  A.  (N.  S.) 
6S2,  137  Pae.  1119. 

2.  Certiorari  Is  not  a  collateral,  but  a 
direct  attack,  and  under  this  writ  the  ex- 
istence of  the  Jurisdictional  facts  may  be 
a  subject  of  Inquiry,  To  this  end  the  evi- 
dence Itself  may.  In  proper  cases,  be 
brought  up  for  examination.  While  the 
writ  of  review  Is  not  a  writ  of  error,  and 
Is  not  a  means  by  which,  as  upon  appeal, 
the  mere  manner  of  conducting  the  pro- 
ceedings, the  rulings  of  the  court  upon 
questions  ot  evidence,  and  other  matters 
within  the  Jurisdiction,  Involving  the 
merits,  however  erroneous  they  may  be, 
can  be  reviewed,  it  Is,  nevertheless,  a  means 
by  which  the  power  of  the  court  in  the 
premises  can  be  Inquired  Into;  and  for  this 
purpose  the  review  extends,  not  only  to 
the  whole  ot  the  record  ot  the  court  below, 
but  even  to  the  evidence  itself,  where 
necessary  to  determine  the  Jurisdictional 
fact, — Great  Western  Power  Co.  v.  Pills- 
bury,  170  cal.  180,  9  N,  C.  C.  A.  466,  149 
Pac.  35. 

3.  CoBstrnctlon  vf  "whether  Inferior 
tribunal  reKi>I"'l7  pnrMued  ItM  authority"  is 

that  It  Is  equivalent  to  clause  "has  ex- 
ceeded Jurisdiction  of  such  tribunal." 
Character  of  act  or  determination  sought 
to  be  reviewed,  rather  than  character  of 
tribunal  or  officer  by  which  act  or  deter- 
mination Is  made,  is  test  for  determina- 
tion whether  writ  should  be  issued,  for  It 
is  only  determination  which  Is  made  when 
exercising  Judicial  functions  that  can  be  re- 
viewed,— Quinchard  v.  Board  of  Trustees, 
113  Cal.  664.  66S,  45  Pac.  866, 

4.  Correction  of  mere  errors  —  Not 
province  ot  writ  ot  review. — Only  inquiry 
Is  whether  tribunal  or  body  regularly  pur- 
sued Its  authority  and  did  not  exceed  its 
Jurisdiction,  and  beyond  that  proceeding 
does  not  authorise  an  Inquiry, — People  ex 
rel.  I4mby  v.  Dwinelle,  29  Cal.  632,  635. 


5.  Inferior  tribunal  la  required  to  cer- 
tify only  tnaltera  of  record,  yet  If  Juris- 
dictional facts  do  not  appear  of  record,  it 
must  certify  not  only  what  is  technically 
denominated  of  record,  but  such  facts  or 
evidence  ot  them  as  may  be  necessary  to 
determine  question  of  Jurisdiction  of  tri- 
bunal which  may  be  Involved. — In  matter 
Madera  Irr.  Dlst.,  92  Cal.  296.  335,  27  Am. 
St.  Rep.  106.  14  L.  R.  A.  755.  28  Pac.  272, 
675.  See  People  ex  rel.  Whitney  v.  Board 
of  Delegates,  14  Cal.  479;  Ix>we  v.  Alex- 
ander, IS  Cal.  296.  300;  Blair  v.  Hamilton, 
32  Cal.  49,  53;  Stumpf  v.  Board  of  Super- 
visors. 131  Cal.  364.  367,  82  Am.  St.  Rep. 
360,  63  Pac  668. 

Aa  to  wha<  eoantttHtea  record  for  review, 
■■d  aa  to  amendment  of  aad  attaek  om 
same,  see,  ante,  {  1068,  note  pars.  109-113. 

S.  Judgment  of  Inferior  court  In  cxecas 
of  Its  Jurisdiction — Im  nullity  and  will  be 
set  aside  upon  certiorarL  Superior  court 
could  not  give  Jurisdiction  to  inferior  court 
or  legalize  void  Judgment.  Its  Jurisdic- 
tion In  premises  extends  no  further  than 
either  to  adjudge  Judgment  of  inferior 
court  void  or  else  dismiss  writ  of  cer- 
tiorari.—WIU  V.  Slnkwltz,  89  Cal.  670,  671. 

7.  Jurladletlon  of  aukject  -  matter  and 
person  bavlay  b«eu  acvMlrcd  by  inferior 
tribunal  or  board,  procedure  within  Its 
Jurisdiction  la  no  more  open  to  question 
than  it  would  be' If  it  were  court  of  general 
jurisdiction.  All  Its  acts  after  having  ac- 
quired Jurisdiction  fionstltuted  exercise  of 
such  Jurisdiction— none  less  If  such  acts 
were  erroneous. — Farmers'  A  M.  Bank  v. 
Board  of  Bquallsatlon,  97  Cal.  318.  327.  32 
Pac.  312. 

8.  Merita  of  case  are  not  for  adjudlca> 

tloa  where  motion  is  granted  dismissing 
writ  of  review  on  ground  that  writ  was  im- 
properly Issued  for  want  of  prosecution. 
Order  dismissing  writ  In  such  case  should 
not  affirm  Judgment  of  lower  court. — Onestl 
V.  Freelon,  61  Cal.  826,  628. 

9.  ObJcctfan  sot  befaw  made  tkat  «vei»< 
tlon  presented  can  not  be  reached  on  cer- 
tiorari, court  will  examine  it  on  Its  merits. 
— People  ex  rel.  Johnson  v.  Board  of  Super- 
visors, 77  Cal.  136,  137,  19  Pac.  267. 

in.  Proecedlnca  eomplalaed  of  baTlng 
been  unullcd  by  competent  authority,  it 
would  not  be  necessary  or  proper  for  court 
to  proceed  further.  If  there  Is  nothing 
to  annul,  there  Is  nothing  for  court  to  act 
upon  In  this  proceeding. — Lamb  v.  Schot- 
tler,  64  Cal.  319,  332. 

11.  Suflleleaey  ot  evidence  to  eotablUh 
JorlKdlctlonal  taetiM— May  be  reviewed  upon 
application  for  writ  of  certiorari ;  other- 
wise. If  Inferior  board  or  tribunal  assumed 
Jurisdiction  from  certain  facta,  writ  of  cer- 
tiorari would  be  of  no  avail  unless  such 
facts  could  be  reviewed. — Stumpf  v.  Board 
of  Supervisors,  131  Cal.  3C4,  867,  83  An. 
St.  Rep.  860,  68  Pac.  663. 
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13.    Writ  Of  revletr  tm  mot  writ  of  error. 

. — While  mere  matter  of  conducting  pro- 
ceedings, rules  of  court  upon  questions  of 
evidence,  and  other  matters  within  Juris- 
diction involving  merits,  however  errone- 
ous they  may  be,  can  not  be  reviewed  upon 
certiorari)    it   Is   nevertheless    means  by 


which  power  of  court  In  premises  can  be 
inquired  into,  and  for  this  purpose  the  re- 
view extends  not  only  to  whole  record  of 
court  below,  but  even  to  evidence  itself 
where  necessary  to  determine  jurisdic- 
tional facts. — Schwarz  v.  Superior  Court. 
Ill  Cal.  106,  112.  43  Pac.  580. 
See,  ante.  H  1067-1071  and  notes. 


§  1075.  A  DEFECTIVE  RETURN  OF  THE  WRIT  MAT  BE  PERFECTED. 
HEARING  AND  JUDGMENT.  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a  full  return  has  been 
made,  the  court  must  hear  the  parties,  or  such  of  them  as  may  attend  for  that 
purpose,  and  may  thereupon  give  judgment,  either  affirming  or  annulling,  or 
modifying  the  proceedings  below. 

HIttory:   Enacted  March  11,  1872,  re-enactment  of  8  463  Practice  Act 


DEFECTIVE  RETURN  —  HEARING  AND 
JUDGMENT. 

1.  Affidavitft~-Can  not  be  received  in  su- 
preme eOQTt. 

8.  Error  complained  of — Mart  be  ataowD  hj 
record. 

3.  Facts  np<ni  which  eonrt  below  acted — 

When  part  of  record. 
4,  5.  Hearing  on  retnra  of  certiorari. 

0.  Proper  return  not  having  been  made  be- 

fore snbmiBsion — Effect  of. 

7.  Writ  of  certiorari — Can  not  be  made  to 

BubBerve  purpose  of  writ  of  mandate. 

8.  Sune  —  Defective  return  —  "Transcript 

of  record  and  proceedings" — Answer 
Bubstituted  for — Striking  from  files. 

1.  AfBdavlfa— Can  not  be  received  In 
■Dpreme  court  to  contradict,  add  to,  or 
amend  record,  for  latter  Imports  absolute 
verity.  If  minutes  do  not  correctly  show 
proceeding's  had  In  court  below,  applica- 
tion should  have  been  made  in  that  court 
to  correct  same. — Hoffmann  v.  Superior 
Court,  79  Cal.  475.  476.  21  Pac.  862. 

2.  Error  complained  of — Tttm»t  be  abown 

by  record. — Record  Is  taken  as  true,  and 
if  contrary  is  fact  it  must  be  corrected  by 
motion  or  suir^estlan  to  court  below.  Su- 
preme court  can  not  alter  record  of  trial 
court. — Roe  v.  Superior  Court.  60  Cal.  93.  94. 

S.  Facta  apon  nblcfa  court  below  acted 
becoming  aeceaaarj  for  court  of  review  to 
be  put  Into  possesalon  of,  and  such  facts 
not  belnff  technically  of  record,  it  Is  com- 
petent for  court  of  review  to  require  lower 
court  to  certify  such  facts  In  Its  return  to 
writ  and  this  statement  of  facts  would 
then  be  part  of  record. — City  of  Loa  An- 
greles  V.  Young,  118  Cat  295,  297,  62  Am.  St. 
Rep.  234.  50  Pac.  534. 

4.  HearInK   on    return   of   certiorari. — A 

minute  order  dismissing  a  petition  for  a 
writ  of  review  is  not  a  Judgment  rendered 
upon  the  return  of  an  Inferior  tribunal 
from  which  an  appeal  lies.  Where  this, 
however.  Is  contradicted  by  the  fact  that 
the  writ  was  Issued  and  a  return  thece- 


after  made,  but  there  Is  nothing  to  show 
that  a  hearing  was  ever  had,  the  matter 
Is  still  pending  and  should  be  heard. — Frede 
V.  Justices'  Court,  80  Cal.  App.  85,  157  Pac 
528. 

5.  On  certiorari  proceedings  to  review 
and  annul  a  resolution  of  a  city  council, 
after  the  return  to  the  writ  has  been 
made  and  no  other  steps  taken  by  the  re- 
spondents to  question  the  sufflcfency  of  tlie 
petition  as  to  the  capacity  of  the  parties 
petitioning  to  sue,  It  Is  not  necessary  that 
the  petitioners  be  put  upon  proof  as  to 
the  allegation  of  competency;  the  court  Is 
entitled  to  consider  the  case  upon  the  issue 
of  law  presented  by  a  motion  for  Judgment 
upon  the  facts  shown  by  the  return;  and 
the  matter  of  the  competency  of  the  parties 
to  sue  or  the  sufficiency  of  the  petition  in 
Its  statement  of  facts  showing  such  com- 
petency should  be  raised  by  demurrer  or 
motion  to  dismiss  the  proceeding. — Rlgdon 
V.  City  of  San  Diego,  30  Cal.  App.  107,  157 
Pac.  513. 

0.  Proper  return  aot  havlnc  been  made 
before  ■nbmlaalon — EScet  ol. — Proper  re- 
turn of  writ  not  having  been  made  before 
submission  of  case,  submission  should  be 
set  aside  as  premature  and  direction  Should 
Issue  to  clerk  of  superior  court  to  return 
writ  with  transcript  of  record  of  matter 
to  be  reviewed. — Tapi  v.  Superior  Court 
(Cal.  May  4,  1894).  36  Pac.  781,  not  else- 
where reported,  and  not  in  California 
Digest. 

7.  Writ  of  certiorari — Can  not  be  made 
to  Mobaerve   purpose  of  writ   of  mandate. 

— Upon  review  of  action  of  supervisors  In 
awarding  contract  for  printing  and  declar- 
ing that  certain  bid  was  not  bid,  decree 
of  court  canceling  such  order  and  decree- 
ing that  such  board  at  their  first  meeting 
award  contract  for  printing  to  person 
whose  bid  was  canceled,  is  erroneous  and 
can  not  be  sustained.  Only  Judgment  that 
court  can  give  upon  hearing  of  writ  is 
either  to  affirm,  annul,  or  modify  proceed- 
ings below, — Townsend  v.  Copeland,  66 
Cal.  612,  614. 
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8.  Same  —  Defective  retnrn — "Tranaerlpt 
of  record  aad  proceed  in  k***— Answer  avb- 
atftated  foi^Strlklav  fron  file*. — In  a  ca^^ 

in  which  goods  stored  tn  a  warehouse  were 
sel2sed  under  a  search-warrant  Issuing  out 
of  a  police  court,  and  In  answer  to  a  writ 
of  review  issued  out  of  a  superior  court 
and  directed  to  a  judgre  of  a  police  court, 
requlrlngr  him  to  certify  a  transcript  of  the 
record  In  a  certain  search-warrant  pro- 
ceedtners,  no  such  writ  was  made,  but  the 
Judge  of  the  police  court  appealed  by  veri- 


fied answer  In  the  action  for  th«  writ, 
setting  out  in  narrative  form  the  history  of 
the  causa,  and  alleging  that  "No  further 
proceedings  have  been  had  in  said  police 
court  other  than  as  set  forth  in  the  peti- 
tion for  a  writ  of  review,"  such  purported 
answer  does  not  constitute  a  return  to  th» 
writ,  and  the  superior  court  properly 
struck  the  answer  from  the  flies. — James 
V.  Police  Court,  39  Cal.  App.  882.  187  Pac. 
867,  following  the  doctrine  in  I.  X.  L.  Lime 
Co.  V.  Superior  Court,  148  Cal.  17S,  76  Pac. 
978. 


§1076.  OOPT  OF  JUDGMENT  MUST  BE  SENT  TO  THE  INFEBIOB 
TRIBUNAL.  A  copy  of  the  judgment,  signed  by  the  clerk,  must  be  trans- 
mitted to  the  inferior  tribunal,  board,  or  officer  having  the  custody  of  the 
record  or  proceeding  certified  up. 

History:    Enacted  March  11,  1872,  re-enactment  of  (  464  Practice  Act. 

§  1077.   JUDOMENT-BOLL.   A  copy  of  the  judgment,  signed  by  the  clerk, 

entered  upon  or  attached  to  the  writ  and  return,  constitute  the  judgment-roll. 

History:    Enacted  March  11,  1872,  re-enactment  of  first  portion  of 
S  466  Practice  Act. 

JUDGMENT-BOLL. 

1.  Appeal  may  be  taken  to  aupreme  court. 

2^3.  Conatruction  of  section. 

4.  Petition  for  writ— No  part  of  record. 


1.  Appeal    may    be    taken    to  supreme 

eoart  from  Judgment  of  superior  court  in 
proceedings  upon  certiorari. — Morley  v.  El- 
kins,  37  Cal.  454,  456.  See  Palache  v.  Hunt. 
64  Cal.  473.  474,  2  Pac.  246;  People  ex  rel. 
Leverson  v.  Thompson,  66  Cal.  398,  5  Pac. 
SttS:  Helnlen  v.  Phillips,  88  Cal.  557,  56S, 
>59,'  26  Pac.  366;  Knowles  v.  Thompson,  133 
^al.  246,  248,  6S  Fac.  468. 

2.  CABstmctiOH  of  Mectlon.  —  The  court 
in  this  case  declines  to  consider  a  supple- 
mental transcript  for  the  reason  that  the 
appellants  have  chosen  to  present  their  ap- 
peal upon  the  papers  and  record  as  beinff 
that  dealffnated  In  above  section. — Rlgdon 


V.  City  of  San  Die^o.  80  Cal.  App.  107,  157 
Pac.  613. 

3.  The  requirement  that  the  Judffment- 
roU  certified  must  show  the  Issuance  and 
existence  of  a  writ  and  a  return  doubtless 
rests  upon  the  theory  that,  inasmuch  as 
the  return  to  the  writ  Is  the  basis  of  the 
Judgment  reviewed  by  the  court.  It  should 
appear  as  a  part  of  the  record  on  appeal. — 
Donovan  v.  Board  of  Police  Comtnra.,  3Z 
Cal.  App.  892. 

4.  Petltl*a  for  writ— Mo  part  of  record. 

— The  petition  upon  which  court  directs 
writ  to  Issue  Is  no  part  of  record  upon 
appeal  taken  from  Judgment  in  proceed- 
ings by  certiorari  where  appeal  Is  taken 
from  judgment  and  no  bill  of  exceptions 
is  filed  and  matter  is  heard  upon  such  ap- 
peal on  Judgment-roll  alone. — Reynolds  v. 
County  Court,  47  Cal.  004,  SOS;  Qarretson  v. 
Board  of  Supervisors,  61  Cal.  B4,  fiS;  Rauef 
V.  Justices'  Court.  116  Cal.  84,  86,  41  Pac 
870. 
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CHAPTER  II. 


WBIT  OF  MANI>ATE. 


i  1084.   Mandate  defined. 

§  10S5.    When  and  by  what  court  issued, 

S  1086.    Writ,  vrtien  and  upon  what  to  issue. 

i  1087.    Writ  must  be  either  alteruatiYe  or 

peremptory. 
)  loss.    If  the  application  be  without  notice, 

the  alternative   writ   may   issue ; 

otherwise,  the  peremptory. 
{  1089.   The  adverse  party  may  answer  under 

oath. 

{  1090.   If  an  essential  question  of  fact  ie 
raised,  the  court  may  unler  »  jnry 

trial. 

1 1091.    The  applicant  may  demur  to  the  an- 
swer, or  countervail  it  by  proof. 


1 1092. 
f 1093. 


1094. 


i  1095. 


S1096. 
1  1097. 


Motion  for  new  trial,  where  made. 

The  clerk  must  transmit  the  verdict 
to  the  court  where  the  motion  is 
pending,  after  which  the  bearing 
shall  be  had  on  motion. 

If  no  answer  be  made,  or  if  the  an- 
swer raise  no  material  issue  of 
fact,  the  hearing  must  be  before 
the  court. 

If  the  applicant  succeed,  he  ntay 
have  damages,  costs,  and  a  per- 
emptory mandate. 

Service  of  the  writ. 

Penalty  for  diaobedienee  to  the  writ. 


§  1084.    MANDATE  DEFINED. 

inated  a  writ  of  mandate. 


The  writ  of  mandamus  may  be  denom- 


Hlttory:  Enacted  March  11,  1872,  re-enactment  of  i  4G6  Practice. 
Act;  amendment  approved  March  24.  1874,  Code  Amdta.  1873-4,  p.  34S. 


Aa  to  all  writ*  to  larae  !■  Bame  of  people. 

Bee  Kerr's  Cyc.  Pol.  Code,  Zd  ed.,  S  30  and 
note. 

Am  to  aeal  of  court  beiac  MeecsMrr  to 
writ,  see,  ante,  i  16S. 


Aji  to  writ  proklbltliMi  bclmv  eoaatcr- 
part  of  writ  of  auMdote*  see,  post.  S 1102 
and  note. 

Sai»  Wtleet  of  writ  mmd  acotaot  wkon 

rama. — See,  poat,  |  llOS  and  note  pare.  TI- 
TS. 


§  1085.  WHEN  AND  BY  WHAT  COURT  ISSUED.  It  may  be  issued  by 
any  court,  except  a  justice's  or  police  court,  to  any  inferior  tribunal,  corpora- 
tion, board,  or  person,  to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins,  as  a  duty  resulting  from  an  office,  trust,  or  station;  or  to 
compel  the  admission  of  a  party  to  the  use  and  enjoyment  of  a  right  or  office 
to  which  he  is  entitled,  and  from  which  he  is  unlawfully  precluded  by  sueh 
inferior  tribunal,  corporation,  board,  or  person. 

History:    Enacted  March  11,  1872,  substantial  re-enactment  of  S  467 
Practice  Act. 


MANDAMUS— WHEN  AND  BY  WHAT 
COURT  ISSUED. 

1-  3.  As  to  when  lies — In  general. 

4.  Same — To  coerce  official  action. 

5.  Same — To  compel  audit  of  claim. 

6.  Same — To  compel  calling  election. 

7.  Same  —  To  compel  city  council  to 

pasa  upon  protest  to  assessment. 

8,  9.  Same  —  To  compel  entry  of  decree 
of  divorce. 

10.  Sa^ie — compel  exercise  of  discre- 
tion. 

11, 12.  Same — To  compel  to  proceed  with 
action — Settle  bill  of  exceptions. 

13.  Same  —  To  deliver  property  in  re- 

plevin to  plaintiff. 

14.  Same — To  pnnish  for  contempt. 

15.  A  prerogative  writ. 


16.  Act  not  being  diseretionary — Bnt 

purely  ministerial  doty. 

17.  Act  to  be  performed  in  foreign  state 

— The  writ  of  mandamns  can  not 
be  invoked. 

18.  Same  —  Order  to  be  issued  in  this 

state. 

19.  Xction  against  bnsband  and  wife — 

For  wife's  tort— Dismintal  as  to 
husband — Writ  lies  to  compel  die- 
missal  as  to  wife. 
20,21.  Against  auditor— In  case  of  judg- 
ment against  creditor  of  munici- 
pality. 

22,  23.  Appeal— Bemedy  by. 

24.  Auditing  of  elaim  against  county — 

Order  of  superior  court  —  Man- 
damus. 

25.  Auditor- Has  no  authority  to  refuse 

to  draw  his  warrant. 
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t6.  Ballots  void  for  uncertainty — Man- 
damus will  not  lie  to  compel  their 
canvas, 

27.  Bill  of  exceptions — Compelling  set- 

tlement of — Appeal  from  action 
of  referee  refusmg. 

28.  Same — Duty  of  judge  to  settle  bill. 

29.  Same — Exercise   of   discretion  can 

not  be  controlled. 

30.  Same — Mandamus  may  issue  to  com- 

pel judge  to  sign  bill. 

31.  Same  —  Mandamus  will  not  lie  to 

strike  matter  from  bill. 

32.  Same  —  Term  of  judge  having  ex- 

pired. 

33.  Certification  of  traDScript  in  crimi- 

nal case — The  writ  will  not  issue 
to  compel. 

34.  Charter  giving  supervisors  right  to 

reject  any  and  all  bids. 

35.  Common  council — May  be  compelled 

to  advertise  as  required  by  law, 

36.  Common-law    proceeding    by  man- 

damus— Was  employed  as  supple- 
mental and  extraordinary  writ. 

37.  Construction  of  section — As  to  ap- 

plication. 

38.  Construction  of  Long  Beach  charter 

— Issue  of  bonds  for  new  pier. 

39.  Coupons  on  bonds  of  irrigation  dis- 

trict— Mandate  lies,  what  purpose. 

40.  Court — Having  acted  upon  and  de- 

termined matter  within  its  juris- 
diction. 

41.  Same — May  act  as  effectively  by  re- 

fusing as  by  granting. 

42.  Same — Will  not  be  compelled  to  try 

and  determine  action. 

43.  Creation  of   reclamation  district — 

By  order  of  board  of  supervisors 
— May  be  compelled  by  mandamus. 

44.  Defendant     voluntarily  complying 

with  mandate  of  court — Pending 
appeal. 

45.  Demand  and  refusal — Distinction  is 

recognized  between  duties. 

46,  47,  Same — Imperative  rule. 
48,  49.  Depositions  —  A  proper  remedy  for 
the  refusal  of  a  commission, 

50,  Discretion  —  Abuse  of  will  be  cor- 

rected by  mandamus. 

51.  Same  —  Can  not  be  controlled  by 

mandamus. 

52-55.  Discretion  of  court  as  *to  granting 
writ — In  general. 

56.  Dismissal    of    indictments  —  Trial 

postponed  without  due  cause, 

57.  Doubt  existing  as  to  duty  of  officer 

to  act. 

58.  Duty  of  clerk — Aid  of  nonappealable 

order. 

69.  Same — Authentication  of  reporter's 
notes  —  Papers  not  included  in 
judgment-roll. 


60.  Duty  of  judge  —  To  proceed  with 

trial. 

61.  Same — Duty  of  preliminary  examin- 

ation. 

62.  Effect  of  delay  in  applying  for  writ. 

63.  Election — Canvassing  officers — Man- 

damus is  proper  remedy. 

64.  Erroneous  dismissal  of  appeal  by  su- 

perior court. 

65.  Expiration  of  time  prescribed  for 

performance  of  official  act. 

66.  Facts  that  must  be  shown — Course 

of  conduct  required — Refusal  to 
follow. 

67.  Filing  certificates. 

68, 69.  Filing  certified  copy  of  amended 
artielra  of  incorporation — Duty  of 
secretary  of  state. 

70.  Same — Necessity  for  refuaiL 

71.  Same — When  request  unnecessary.. 

72.  Function  of  writ. 

73,  74.  Granting  writ  —  Appeal  from  order 
—Effect  of. 

75.  Intention  of  legislature  —  Was  to 

give  statutory  authority. 

76.  Irrigation    district  —  Coupons  on 

bonds  of — Mandate  lies,  for  what. 

77.  Issuance  of  commission  to  take  depo- 

sitions, under  sections  2020  and 
2021,  post. 

78.  Issuance  of  permit  by  police  com- 

missioners. 

79, 80.  Issuance  of  writ  —  Discretion  of 
court  in. 

81.  Same — Exercise  of  not  compelled  by 

writ. 

82.  Jurisdiction  —  Determination  of 

court  as  matter  of  law  purely. 

83.  Same — Determination  of  court  upon 

facts  shown. 

84.  Same — Duty  of  hearing  and  deter- 

mining all  matters  within  its  ju- 
risdiction. 

85.  Same  —  Necessary    legal  deduction 

from  facts  stated. 

86.  Same — To  try  cause  or  hear  appeal 

depending  upon  existence  of  cer- 
tain facts. 

87.  Laches  —  Allowing  seven  years  to 

elapse. 

88.  Law  affixing  right  to  specific  relief 

from  certain  facts. 

89.  Mandamus — Can  not  serve  purpose 

of  action  for  money  had  and  re- 
ceived. 

9^jSame — Will  lie  to' compel — Example 
of  acts  compelled — Act  of  judi- 
cial body  or  officer. 

91.  Same  —  Same  —  Advertisement  of 

street-railroad  franchise. 

92.  Same  —  Same  —  Apportionment  of 

election  officers. 
03.  Same — Same — Assessment  of  taxes. 
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94.  Same  —  Same  —  Auditor    to  audit 

valid  and  legal  claim. 

95.  Same — Same— Auditor  to  draw  war- 

rant for  claim  allowed. 

M.  Same — Same — Auditor  to  recognize, 
compute,  and  enter  tax-levy. 

97.  Same — Same  —  Board  of  education 

to  issue  certificate  as  teacher. 

98.  Same  —  Same  —  Board   of  libiaiy 

tmstees  to  draw  and  deliver  war- 
rant. 

99.  Same — Same — Board  of  trustees  of 

city  to  call  election. 

100.  Same  —  Sune  —  OaDTassing  election 
returns. 

lOL  Same — Same — City  clerk  to  counter- 
sign certified  improTement  bonds 
of  city. 

102.  Same  —  Same — CSty  derk  to  draw 

warrant  for  pnrcbase-money  for 
land. 

103.  Same — Same — City  treasurer  to  pay 

warrant  drawn  by  board  of  educa- 
tion. 

104.  Same — Same — Claim  against  munici- 

pality. 

105.  Blame  —  Same  —  Clerk  of  jastic«* 

court  to  file  afladarit. 

106.  Same  —  Same  —  Clerk  of  court  to 

isBQe  execution. 

107.  Same  —  Same  —  Controller  to  draw 

his  warrant. 

108.  Same — Same — Corporation  to  open 

its  books  and  allow  registry. 

109.  Same  —  Same  —  Conrt  to  allow  sus- 

pended attorney  to  appear. 

110.  Same-^-8ame — Court  to  make  decree 

showing  dne  notice  to  creditors. 

111.  Same  —  Same  —  Exclusion  of  land 

from  irrigation  district. 
118.  Same — Same — Inspection  of  corpo- 
rate books  and  records. 

113.  Same — Same — Judge  to  fix  amount 

of  stay-bond. 

114.  Same — Same  —  Judge  to  fix  under- 

taking to  stay  proceedings  upon 
appeal. 

lis.  Same — Same — Judge  to  hear  and  de- 
termine motion  for  change  of 
Tenue. 

116.  Same — Same — Juvenile  court  officer, 

pi^rment  of  salary  of. 

117.  Same— -Same  —  Payment    of  full 

amount  appropriated  by  act. 
318, 119.  Same — Same — Payment  of  salary  as 
public  officer  —  Trial  of  title  to 
office. 

120.  Same — Same — Beinstatement  of  stu- 
'  dent  as  pupil   in   state  normal 

school. 

121.  Same  —  Same  —  Salary  of  public 

officer — Auditing  of  and  issuance 
of  warrant. 
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122.  Same — Same — Secretary  of  corpora- 

tion. 

123.  Same— Same— Settlement  of  bill  of 

exceptions. 

124.  Same — Same — Same  —  Appeal  from 

order  amending  judgment. 

125.  Same — Same — Street  superintendent 

to  pay  over  to  party  entitled. 

126.  Same — Same — Superior  court  to  al- 

low amendment  directed  by  appel- 
late court. 

127.  Same — Same  —  Treasurer  to  repay 

excess  taxes. 

128.  Same  —  Will  not  lie  to  compel  — 

Examples  of  acta  not  compelled— 
Assessor  to  assess  street-railway. 

129.  Same  — Same  — Anditor   to  allow 

claim  incurred  during  prior  year. 

130.  Same — Same — Anditor  to  draw  his 

warrant  for  illegal  claim. 

131.  Same — Same — Auditor  to  draw  war- 

rant for  salary  for  commissioners. 
182.  Same— Same— Auditor  to  draw  war- 
rant in  favor  of  shorthand  re- 
porter. 

133.  Same— Same  —  Board  of  education 

to  declare  teacher  elected. 

134.  Same — Same — ^Board  of  education  to 

issue  county  certificate. 

135.  Same  —  Same  —  COerk  to  enter  de- 

fault. 

136.  Same  —  Same  —  Cleric  of  court  to 

issue  execution. 

137.  Same — Same — Conrt  to  act  upon  mo- 

tion to  vacate*  injunction. 

138.  Same — Same — Conrt  to  render  deci- 

sion and  judgment. 

139.  Same — Same  —  Discretionary  power 

of  supervisors  in  advertising  tor 
bids. 

140.  Same  — Same — Illegal,  etc.,  act — 

Will  not  lie  to  compel  perform- 
ance of. 

141.  Same  —  Same  —  Issuance  of  liquor 

license  by  municipal  authorities. 

142.  Same— Same — Justice  of  peace  to 

render  judgment  by  default. 

143.  Same — Same — Not  lie  to  compel  a 

referendum  under  city  charter. 

144.  Same  — Same  — Not  lie  to  compel 

board  of  police  eommissioners. 

145.  Same  —  Same  — Not  lie  to  compel 

school  trustees  to  reinstate  teacher. 

146.  Same  — Same  —  Performance  of  a 

vain  act. 

147.  Same— Same— Restoration  to  mem- 

bership. 

148.  Same— Same— Tax-collector  to  exe- 

cute tax-deed. 

149.  Same— Same— Trustees  of  reclama- 

tion district  to  levy  assesBment. 

150.  Manrer  of  action — Can  not  be  con- 

trolled by. 
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151.  Same — Court  can  be  compelled  to 

act. 

152.  Same — Person  vho  apta  in  judicial 

capacity  may  be  ordered  to  pro- 
ceed. 

153.  Same — Subordinate  judicial  tribonal 

may  be  compelled  to  proceed. 

154.  Matters  of  discretion. 

155.  Same — Amount  of  attacliment  bond. 

156.  Same — Decision  of  board  of  county 

auperrisora. 

157- 159.  Not  a  writ  of  right. 

160.  Not  anticipatory. 

161.  Notice  of  application — Evidence  of 

service  upon  all  parties  interested. 

162.  Object  being  to  restore  person  to 

right  given  by  law — Mandamus  is 

proper  remedy. 

163.  Objection  that  costs  were  improperly 

included  in  judgment — Can  not  be 
set  up  as  defense. 

164.  Obligation  of  contract — Can  not  be 

enforced  by  mandamus. 

165.  Officer — Can  not  l)e  compelled  to  pay 

Bum  of  money  by  mandate,  when. 

166.  Order  changing  place  of  trial — Is 

matter  witbiu  cognizance  of  court. 

167.  Orders  of  court — Are  not  usually 

set  aside  by  mandamus. 

168.  Parties  defendant — General  practice 

in  mandamus. 

169.  Same — Must  be  an  ofiicia]  when  duty 

is  required. 

170.  Same — Eoad-overseer  should  be  made 

party,  when. 

171.  Performance  of  act  —  Beyond  that 

enjoined  by  law. 

172.  Petition  for  writ — Averments  in — 

Taken  as  true. 

173.  Same — Compliance  with  statute. 
174, 175.  Same — Sufficiency  of. 

176.  Petition  to  compel  —  Judge  to  fix 

amount  of  stay-bond. 

177.  Same — State  controller  to  draw  war- 

rant. 

178.  Power  to  comply  with  order  of  court 

in  premises,  lost. 

179.  Presumption — Is  that  official  duty  is 

regularly  performed. 

180.  Prerogative  writ. 

181.  Prevention  of  failure  of  joatiee — 

Where  there  is  no  specific  remedy 
in  ordinary  course  of  law. 

182.  Process  of  superior  courts — Extends 

throughout  state. 

183.  Purpose  to  be  accomplished  by  writ 

neceasary. 

184.  Same  —  Enforeement   of  statutory 

right. 

185.  Same— Failing  to  show  that  writ 

will  nerve  or  protect  some  right  or 
interest. 


166.  Same  —  Fundamental  principle  of 
law  of  mandamus. 

187, 188.  Refusal  to  issue  writ — No  advantage 
to  be  derived. 

189.  Reporter's  fees  at  preliminary  ex- 

amination— In  Sun  Francisco. 

190.  Representation  on  election  board. 

191.  Right  to  inspect  record  of  corpora- 

tion— By  stockholder. 

192.  Salary,    compelling    payment    of — 

Office  being  filled  by  de  facto 
officer. 

193.  Same — Res  judicata. 

194.  Scope  of  inquiry — Truth  of  facts 

assumed. 

195.  Statute  of  limitations — Is  applicable 

to  petition  for  writ. 

196.  Stenographic   report  —  Mandate  to 

compel  preparation. 

197.  Supreme  court  and  superior  court — 

Both  have  original  jurisdiction. 

198.  Tax  payer  or  resident-elector  —  Not 

party  beneficially  interested,  when. 
199,200.  Title  to  office— Can  not  be  tried  in 
proceeding  to  obtain  mandamus. 

201.  Same — Contending  boards  of  snper- 

visors. 

202.  Same — Demand  that  defendant  huid 

over  books  and  papers. 

203.  Same — Incidentally  determined. 

204.  Same— Office  being  filled  —  Manda- 

mus will  not  lie. 

205.  Same — Party  in  office  under  color  of 

lawful  right. 

206.  Same — Person  showing  prima  facie 

right  to  office. 

207.  Same  —  Right  to  office"  can  not  be- 

secured  by  mandamus. 

208.  Same  —  When  only  incidentally  in- 

volved. 

209.  Writ  of — Issues  only  to  compel  per- 

formance of  act. 

210.  Same — May  issue  in  what  cases. 

211.  Same — Under  our  statute— Like  writ 

of  procedendo  ad  judicium  at 
common  lawi 

212.  Writ  of  possession  —  Issued  under 

order  of  court  Can  not  be  set  a»ide 
by  mandamus. 

213.  Wrongful  order  of  dismissal  of  ap- 

peal. 

As  «o  iHHHaBce  of  wrl<  to  «eH»cl  akcrir 
to  csecvte  writ  of  cxccotloB.  see,  ante.  S  691 
and  note. 

AO  to  relief  hj  noodate  and  iBtnoetloo  lo 
■amc  onlt,  see,  ante,  i  B26  and  note. 

Am  to  ■ofooatltntlomalltr  of  otatate  an 
defrnm  aicalBot  BiaadamnB  to  compel  ita 

rnforccinent.  Bee  note  24  L.  R.  A.   (H.  8.) 

1Z60. 

1.    Am  to  wbrn  lira— In  ircneral.— Where 

there  ts  no  contHcting  evidence  nor  dispute 
IS  to  the  facts  and  the  decision  depends 
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Wholly  upon  questions  oC  law,  and  the  law 
enjoins  upon  a  board  as  a  duty  an  act  the 
performance  of  which  Is  refused,  mandamus 
win  lie  where  there  Is  no  plain,  speedy,  and 
adequate  remedy  In  the  ordinary  course  of 
law. — San  Dfego  &  Ariz.  R.  Co.  v.  State 
Board  of  Equalisation,  166  Cal.  660,  132 
Pac.  1044. 

As  to  mot  hclBc  a  writ  of  rlctat.  see  pan. 
167-159,  this  note. 

Am  to  a«bjc«ta  of  writ,  see  pars.  90-127, 
this  note. 

Am  to  when  writ  will  not  laaue,  Bee  pars. 

128-149,  this  note. 

2.  Mandamus  can  not  be  invoked  to  com- 
pel the  police  commissioners  of  San  Fran- 
cisco to  ffrant  a  pension  before  a  proper 
demand  has  been  made  upon  them. — French 
V.  Cook,  17S  Cal.  126,  160  Pac.  411. 

a.  Lies  only  to  compel  performance  of 
an  act  which  the  law  specially  enjoins,  as 
a  duty  resultlnr  from  an  office,  trust  or 
xtation. — Fox  v.  Workman,  6  Cat  App.  633, 
635.  92  Pac.  742. 

4.  Same — To  coerce  oBclal  action. — If  a 

contractual  right  is  so  Inseparably  bound 
with  an  Imperative  duty  laid  upon  public 
offlclalB  by  law  as  to  require  the  perform- 
ance of  the  duty  of  the  officers  to  further 
secure  such  right,  mandamus  may  be  In- 
voked to  coerce  such  official  action. — More- 
iner  V.  Shields,  28  Cal.  App.  613,  1B2  Pac.  964. 

5.  Same— To  compel  audit  of  claim. — The 
principle  that  the  state  can  not  be  sued 
without  its  consent  has  no  application  to  a 
proceeding  In  mandamus  to  compel  the 
state  board  of  control  to  audit  a  claim  for 
services  rendered  to  the  state  conservation 
commission. — U'Ren  v.  State  Board  of  Con- 
trol, 31  Cal.  App.  6,  159  Pac.  616. 

9.  Same — ^To  compel  callias  elcctloa. — 
Inasmuch  as  the  law  does  not  specially  or 
at  all  enjoin  the  holding  of  an  election, 
even  though  the  requisite  number  of  quail- 
fled  voters  has  petitioned  therefor,  a  writ 
of  mandate  will  not  lie  to  compel  the  di- 
rectors of  an  irrigation  district  to  call  such 
election.— Imperial  Land  Co.  v.  Imperial 
Irr.  Dlst.,  26  Cal.  App.  639,  147  Pac.  693. 

7.  Samc^T*  compel  etty  eoancll  to  pass 
■poa  protcat  to  aMWaamcata,^ — A  writ  of 
mandate  may  be  issued  to  compel  a  city 
council  to  pass  upon  and  determine  the 
questions  Involved  In  the  protests  as  to  as- 
sessments, and  orders  with  reference  to 
their  confirmation  or  modiflcation,  or  the 
ordering  of  new  assessments  In  lieu  of  the 
original,  as  they  are  required  to  do  under 
section  19  of  the  act  of  1903  relating 
thereto. — Title  Ins.  A  Trust  Co.  v.  Lusk.  16 
Cal.  App.  36Z,  116  Pac.  62. 

B.  _  Same — To  compel  entry  of  decree  of 
divorce. — Where  an  appeal  Is  pending  and 
undetermined  from  the  portion  of  an  Inter- 
locutory decree  of  divorce  making  provi- 
sion for  the  maintenance  and  support  of 
the  wife,  mandamus  will  not  lie  to  compel 
the  superior  court  to  enter  the  final  decree. 


notwithstanding  the  interlocutory  decree 
has  become  flnal  with  respect  to  the  plaln- 
tifE'fl  right  to  a  divorce. — Newell  v.  Superior 
Court,  27  Cal.  App.  343,  149  Pac.  998. 

9.  After  the  expiration  of  a  year  from 

the  entry  of  the  interlocutory  decree  In  a 
divorce  action.  If  no  appeal  has  been  taken, 
a  writ  of  mandate  may  l.isue  at  the  instance 
of  the  plaintiff  to  require  that  the  court 
grant  the  final  decree. — Newell  v.  Superior 
Court.  29  Cal.  App.  694,  159  Pac.  735. 

10.  Same— To  compel  exercUe  of  dtsrre- 
tton. — Kven  where  discretion  is  vested,  if 
that  discretion  under  the  facts  can  be 
legally  exercised  in  but  one  way,  mandate 
will  lie  to  compel  the  Inferior  tribunal  so  to 
exercise  it.— Newlands   v.   Superior  Court, 

171  Cal.  741,  164  Pac.  839. 

11.  Sam^— To  compel  to  proceed  with  ac- 
tion—Settle bill  of  eaceptlona.— Notwith- 
standing the  imprisonment  of  the  plaintiff 
In  a  civil  action  in  the  state  prison,  upon 
the  conviction  of  a  felony,  after  the  tiling 
by  him  of  a  complaint  In  ttie  civil  action, 
the  defendant  in  the  action  has  the  right  to 
have  the  action  proceed,  and  upon  the 
court's  refusal  to  proceed  with  the  case, 
mandamus  will  Issue  to  compel  It. — Castera 
v.  Superior  Court,  29  Cal.  App.  694,  169 
Pac.  736. 

12.  Mandamus  will  lie  to  compel  the  set- 
tlement of  bill  of  exceptions,  notwithstand- 
ing no  appeal  was  taken  from  the  order 
dlamlflslng  the  motion  for  a  new  trial,  since 
the  moving  parties  are  entitled  to  use  such 
bill  on  their  appeal  from  the  Judgment. — 
Slye  V.  Hunt,  29  Cal.  App.  117,  164  Pac.  607. 

13.  Same  —  To  deliver  property  In  re- 
plevin to  plaintiff. — Where  the  defendant  In 
replevin  seeks  a  redelivery  of  the  property, 
but  his  sureties  fall  to  Justify,  the  sheriff 
must  deliver  the  property  to  the  plaintiff: 
and  If  he  declines  to  do  so,  he  may  be  com- 
pelled by  mandamus. — Bailey  v.  Baker,  28 
Cal.  App.  537,  153  Pac.  242. 

14.  Same— To  punish  for  contempt*— In 
proper  cases  the  superior  court  should  Is- 
sue citations  In  contempt  and  punish  for 
disobedience  to  its  orders.  Including  Injunc- 
tions, and  mandate  is  the  proper  remedy 
where  the  court  refuses  to  hear  and  decide 
such  a  contempt  proceeding. — United  Rail- 
roads of  San  Francisco  v.  Superior  Court, 

172  Cal.  80.  166  Pac.  463. 

15.  A  prerogative  writ. — The  writ  is  a 
prerogative  one,  and  In  order  to  entitle  the 
petitioner  to  such  writ  it  must  plainly  ap- 
pear that  he  is  entitled  to  the  relief  de- 
manded.— Gray  v.  MuIIIns,  15  Cal.  App.  119, 
113  Pac.  694. 

16.  Act  not  being  discretionary  —  But 
pnrely  mlnUtcrinl  dnty  resulting  from  an- 
tecedent act  of  party,  it  may  be  enforced  by 
mandamus.  Applicant  for  certificate  as 
teacher  having  been  awarded  percentage  of 
proficiency  on  all  subjects  included  in  exam- 
ination required  by  law  and  rules  of  board 
so  as  to  entitle  him  to  such  certificate,  and 
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board  having  found  and  decided  that  ho  was 
of  Bood  moral  character  and  In  ©very  way 
competent  to  receive  such  certificate,  man- 
damus will  He  to  compel  board  to  IsBue 
certiflcate  after  formal  demand  for  such 
tasuanoe,  and  its  refusal  by  board. — Keller 
T.  Hewitt,  109  Cal.  146,  148,  41  Pac.  871. 

A»  to  correctloR  of  aboM  »f  dl^erctlaB 
by  laandamnM,  see  par.  60. 

17.  Act  to  be  performed  tm  (orelKR  state 
 ^The  writ  of  maBdamas  act  be  In- 
voked to  compel  performance  of  an  act 
which  can  not  be  performed  within  this 
atate,  but  must  be  done.  It  at  all,  some  place 
In  another  state. — Hobbe  v.  Tom  Reed  Gold 
Mln.  Co..  164  Cal.  497.  129  Pac.  781,  782. 

18.  Same  — Order  to  be  Issued  In  tbis 
atate. — Where  a  corporation  holds  its  di- 
rectors' meetings  In  this  state,  Its  directors 
reside  here,  and  the  corporate  business.  In 
part  at  least,  is  done  in  this  state,  its  di- 
rectors, acting  in  this  state,  may  make  and 
deliver  to  the  plaintiff  an  order  of  the  per- 
son In  charge  of  the  mine,  situated  In  an- 
other state.  Instructing  them  to  permit  the 
plaintiff  to  enter  and  examine  the  same. 
In  the  ordinary  course  of  business,  it  is  to 
be  presumed  that  such  an  order  would  be 
made  In  this  state,  rather  than  in  the 
foreign  state,  since  the  directors  and  officers 
reside  here  and  hold  meetings  here.  There 
Is,  therefore,  no  physical  or  Jurisdictional 
obstacle  to  prevent  the  issuance  and  execu- 
tion of  a  writ  of  mandate  to  compel  th* 
defendants  to  perform  such  act.  Ample 
power  to  compel  obedience  is  conferred  by 
section  1087,  post,  although,  doubtless,  the 
power  would  exist  in  the  absence  of  such 
express  grant. — Hobbs  v.  Tom  Reed  Gold 
Mln.  Co.,  164  Cal.  497,  189  Pac.  781,  782. 

IB.  Actios  asalntit  basband  and  wlf^— 
For  wife's  tort — Dismissal  as  to  husband— 
Wrtt  lies  to  compel  dismissal  ■■  to  wife*— 
When  an  action,  which  has  been  brought 
against  husband  and  wife  for  her  tort,  is 
dismissed  as  to  him,  mandamus  lies  to  com- 
pel the  dismissal  of  the  action  as  to  her.— 
Horsburgh  v.  Murasky,  49  Cal.  Dec  808,  147 
Pac.  147. 

ao.  Asainat  andlloiwln  case  of  Jadgmcnt 
walnat  creditor  of  mvnlclpaUtr. — Manda- 
mus will  lie  to  compel  a  city  auditor  to 
draw  his  warrant  upon  the  treasurer  In 
favor  of  a  person  who  has  filed  with  him, 
pursuant  to  section  710.  ante,  an  authen- 
ticated transcript  of  a  judgment  obtained 
against  a  creditor  of  the  municipality,  not- 
withstanding that  by  the  provisions  of  the 
charter  of  the  municipality  the  mayor  Is 
required  to  sign  all  warrants  on  such 
treasurer. — Ott  Hardware  Co.  v.  Davla,  166 
Cal.  795,  184  Pac.  B78. 

SI.  Mandamus  will  lie  to  compel  a  city 
auditor  to  draw  his  warrant  upon  the  treas- 
urer In  favor  of  a  person  who  has  filed 
with  him  a  duly  authenticated  copy  of  a 
Judgment  obtained  against  a  creditor  of  the 
municipality,  notwithstanding  the  fund  out 
of  which  such  payment  should  be  made  has 


been  subsequently  wrongfully  disbursed  by 
such  officer. — Ott  Hardware  Co.  v.  Davis. 
166  Cal.  796,  134  Pac.  973. 

SEE.  Appeal — Remedy  by.  If  plain,  speedy 
and  adequate,  mandamus  will  not  lie. — Peo- 
ple ex  rei.  Gesford  v,  Superior  Court.  114 
Cal.  466,  472.  46  Pac.  383. 

As  to  eSeet  of  rlxfat  of  appeal,  see,  post, 
1  1086,  note  pars.  28-31. 

23.  Mandamus  will  not  He  where  the  peti- 
tioner has  a  plain,  speedy  and  adequate 
remedy  In  the  ordinary  course  of  law.  And 
an  allegation  that  he'  has  not  such  a  remedy 
la  but  a  conclusion  of  law,  and  does  not 
avail  htm  where  the  case  is  of  a  character 
that  such  a  remedy  does  exist  under  the 
law. — Turner  v.  Morrisaey,  22  Cai.  App.  271, 
184  Pac.  835. 

S4.    AndltlnT  of  claim  acalnst  eounty — 

Order  of  superior  court — Mndanua. — The  su- 
perior court  has  no  inherent  power  to  make 
an  order  requiring  a  county  auditor  to 
audit  a  claim  against  the  county  for  service 
of  detectives  employed  by  the  grand  Jury  to 
assist  that  body  in  the  investigation  of 
crime,  the  auditor  not  being  an  ofBcer  of 
the  court  or  a  party  to  the  proceedings  in 
which  the  order  was  made;  the  remedy  of 
the  claimant  for  such  services  is  by  writ 
of  mandate  directed  to  the  auditor,  under 
the  provisions  of  the  above  and  following 
sections. — Woody  v.  Peairs,  86  Cat.  App. 
668,  170  Pac.  660. 

20.  Auditor— Has  uo  authority  to  refuse 
to  draw  his  warrant  for  claim  allowed  by 
supervisors.  His  duties  are  ministerial  and 
he  must  not  anticipate  violation  of  law  by 
any  one  else.  It  Is  sufficient  for  him  to  do 
his  duty  under  law  and  not  to  assiune  other 
responsibilities.  Mandamus  will  lie  to  com- 
pel auditor  to  draw  warrant. — Worthing- 
ton  V.  Breed,  142  Cal.  102,  104,  76  Pac.  676. 

96^  Ralluta  void  fur  uncertainty— Maate- 
mua  will  not  Uc  tu  compel  thuir  eanvnaur— 

Where  the  ballots  cast  at  a  city  election 
are  void  for  uncertainty,  mandamus  does 

not  lie  to  compel  the  city  counsel  to  can- 
vass the  votes,  for  a  court  will  exercise  Its 
power  to  Issue  the  writ  only  when  some 
useful  purpose  may  be  accomplished 
thereby. — Wilson  v.  Blake,  49  Cai.  Dec.  278. 
147  Pac.  129. 

2T.  Bill  of  exceptions — Compelllns  set- 
tlement of— Appeal  from  acHou  of  referee 
refusing  to  settle  bill  of  exceptions  could 
not  afford  defendant  adequate  remedy,  for 
if  on  such  appeal  order  should  be  reversed. 
It  would  not  secure  aggrieved  party  right 
erroneously  denied  him,  viz.,  settlement  of 
statement.  Referee  might  still  refuse  to 
settle  It  and  defendant  at  last  be  compelled 
to  resort  to  mandamus. — Careaga  v,  Fer- 
nald.  66  Cal.  861,  368,  6  Pac.  616. 

28.  Same — Duty  of  Judge  to  settle  bill  of 

exceptions  when  properly  presented  Is  im- 
posed on  him  by  law.  And  If  It  contains  re- 
dundant or  useless  matter  it  is  his  duty  to 
strike  it  ouL    Party  presenting  bill  of  ex- 
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ceptlons  which  contains  literal  transcript  of 
reporter's  notes,  should  be  allowed  oppor- 
tunity to  correct  same,  and  judge  can  be 
compelled  by  mandamus  to  take  such  steps 
as.  In  his  Judgment,  may  be  requisite  for 
purpose  .of  striking:  out  all  useless  matter 
In  fluch  statement  and  upon  its  amendment 
to  settle  and  allow  same.— City  of  Santa 
Ana  V.  Ballard,  12S  Cal.  677,  679,  6S  Pac. 
133,  See  Careasa  v.  Fernald,  6S  CaL  3S1, 
363,  S  Pac.  $1S;  Estate  of  Herteman,  73  Cal. 
545,  647,  15  Pac.  121;  Sansome  v.  Myers,  80 
Cal.  483,  486,  sub  nora.  Sansome  v.  Superior 
Court,  22  Pac' 212;  Leach  v.  Pierce,  93  Cal. 
614,  618,  29  Pac.  236;  Tlbbets  v.  Riverside  B. 
Co.,  87  Cal.  268.  269.  32  Pac.  174;  Cohen  v. 
Wallace.  107  Cal.  133,  138,  40  Pac.  101;  Win- 
ters V.  Buck,  121  Cal.  279,  280,  63  Pac.  799. 

30.  Same  — ExerclM  of  dIeereiloB  cmm 
Mot  be  eoBtntllcd  or  reviewed  by  mandamus. 
Judgre  can  not  be  compelled  to  settle  any 
one  particular  bill  instead  of  another,  or  to 
Insert  or  exclude  any  particular  facta;  but 
If  petitioner  ta  entitled  to  move  for  new 
trial  and  has  taken  proper  steps  within 
time,  or  has  tendered  bill  of  exceptions  to 
be  used  on  appeal  from  order  within  time 
allowed  by  law,  Judge  can  not  refuse  to 
settle  and  sign  bill  containing  record  of 
proceedings.  This  Is  act  which  law  requires 
his  to  perform — and  duty  resulting  from 
his  oflftoe.— l^ach  t.  Pierce,  03  Cal.  614.  618, 
29  Pac.  336.  See  Careaga  v.  Fernald,  66 
Cal.  361,  36S,  6  Pac.  616;  Estate  of  Herte- 
man, 73  Cal.  546,  647,  16  Pac.  121;  Sansome 
V.  Myers,  80  Cal.  483,  486.  sub  nom.  San- 
some v.  Superior  Court,  22  Pac,  212;  Landers 
V.  Landers,  82  Cal.  480,  482,  23  Pac.  126;  Tib- 
bets  V.  Riverside  B.  Co.,  97  Cal.  268,  269,  32 
Pac.  174;  Winters  v.  Buck,  121  Cal.  279, 
281.  53  Pac.  799;  City  of  Santa  Ana  v.  Bal- 
lard, 126  Cal.  S77,  679.  59  Pac.  133. 

Am  to  matters  of  dlHretlon.  see  par.  51, 
this  note. 

80.  Same— Mandamw  may  leenc  to  com- 
pel jBdce  to  miw»  bill  of  exceptions. — Wood 
V.  Strother,  76  Cal.  646,  660.  9  Am.  St.  Rep. 
349.  18  Pac.  766.  See  People  v.  Lee,  14  Cal. 
510.  611;  People  ex  rel.  Grow  v.  Rosborough. 
29  Cal.  415.  417;  People  ex  rel.  Smith  v. 
Keyser.  53  Cal.  18S,  184;  Lin  Tai  v.  Hewlll, 
56  Cal.  117.  118;  People  v.  Crane,  60  Cal.  279, 
280. 

SI.  Same  —  Mandamna  will  not  lie  to 
■trike  matter  from  bill. — Mandamus  will  not 
lie  to  compel  the  correction  or  striking 
out  of  matter  from  a  settled  bill  of  excep- 
tions.— Holland  V.  Superior  Court,  49  Cal. 
Dec.  211.  146  Pac.  878. 

83.  Same  —  Term  of  Ja4KC  bavlMK  ex- 
pl,«4. — Settlement  of  by  judge  before  whom 
action  was  tried  can  not  be  compelled  after 
expiration  of  his  term  of  office,  although  he 
is  authorised  by  law  to  settle  such  bill. — 
Leach  v.  Altken,  91  Cal.  484.  486,  28  Psc.  777. 

S3.  Certlfleation  of  tniuerlpt  In  ertmlnal 
^Wkme — The  writ  will  not  Inane  to  eompcl 
such  certification  of  transcript  to  permit 
the  defendant  to  regain  his  right  of  appeal 
C.C.P.~168  84 


which  was  lost  for  non-compliance  with  the 
provisions  of  section  124?  Penal  Code,  as 
amended  In  1911. — Rhodes  v.  Sargent,  17 
Cal  App.  68,  118  Pac.  727. 

S4.  Charier  rlvlag  •npervlooro'  right  to 
reject  any  and  all  bide  for  public  printing 
when  they  believe  that  public  Interests  will 
be  subserved  thereby,  gives  supervisors  Ju- 
risdiction to  decide  such  matter,  and  having 
such  Jurisdiction  Its  judgment  can  not  be 
controlled  by  court.  If  court'  were  to  in- 
terfere it  would  substitute  Its  belief  and 
Judgrment  tor  belief  and  judgment  of  board, 
result  that  our  system  does  not  contem- 
plate.— Stanley-Taylor  Co.  v.  Board  of  Su- 
pervisors, 186  Cal.  486.  488,  67  Pac.  783. 

85,  Common  conn  ell— Hay  be  compelled 
to  advertlae  aa  re^inlred  by  law  for  bids  for 
lighting  streets  and  public  buildings  and 
other  public  places  in  city  and  to  let  con- 
tract under  such  advertisement.  The  law 
can  not  be  evaded  by  simply  employing 
some  person  or  corporation  from  day  to  day 
to  perform  service. — Construction  of  law 
that  would  allow  this  to  be  done,  would 
nullify  object  of  Its  enactment. — Santa  Rosa 
L.  Co.  V.  Woodward,  110  Cal.  SO,  31,  84.  60 
Pac.  1026. 

80.  Conuma-lnw  proeeetflna;  by  manda- 
mno — Wae  employed  mm  rapplemeatal  and 
extraordinary  writ  of  remedial  character, 
and  was  resorted  to  early  in  English  juris- 
prudence from  necessity  of  establishing 
residuary  method  to  be  used  in  action  where 
law  had  provided  no  other  remedy,  and 
where  in  Justice  there  ought  to  be  one ; 
upon  principle  that  no  right  should  be  with- 
out remedy. — People  ex  rel.  Smith  v.  Olds. 
S  Cal.  167,  170,  171,  68  Am.  Dec.  398. 

8T.  Conatraetlon  of  oeetlon— Aa  to  appli- 
cation,^— This  section  applies  to  original 
proceeding  In  mandamus  whether  begun  In 
the  superior  court,  in  the  supreme  court  or 
In  a  district  court  of  appeal. — Qould  T.  Moss, 
168  Cal.  648,  111  Pac.  926. 

Aa  to  latentloB  mt  locMatwre.  see  par.  76, 
this  note. 

88,  Coaatmctton  mt  Lony  Bcacb  ehartcrw 
Imuc  of  bond*  for  new  pier  and  for  main- 
tenance and  repair  of  old  pier  held  unau- 
thorized, and  a  writ  of  mandate  to  compel 
the  city  clerk  to  attest  such  bonds  was  re- 
fused.— City  of  Long  Beach  v.  Boynton.  17 
Cal.  App.  291,  119  Pac.  677. 

SB,  Conpono  on  bond*  of  Irrigation  dlH- 
trtet— Mandate  Ilea  under  this  section  to 
compel  treasurer  of  the  district  to  pay. — 
Hewel  V.  Hogln,  8  Cal.  App.  848,  84  Pmc. 

1002. 

40,  Conrt— Having  aeted  upon  and  de- 
termined   matter    within    Its  Jnrladletlon, 

such  action  and  determination  can  not  be 
void;  and  however  erroneous  such  action 
and  determination  may  have  been.  It  can 
not  be  reviewed  In  proceeding  for  manda- 
mus, nor  could  mandate  be  Issued  to  com- 
pel court  to  revise,  rescind  or  review  Its 
own  action  in  premises,  or  proceed  In  any 
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numiiar  antftconlstic  to  such  action^ — 
PranclMO  T.  BCanhattan  Ina.  Co.,  S<  Cal.  283, 
S8«. 

41t    Itmmm    TIfwr  act       cffertlvelr  br 
fulnc  aa  hT  CMilM*  motion  or  request. 
— ^Kerr  v.  Superior  Court,  ISO  CaL  183,  186, 
62  Pac.  479. 

4a.  Same— wni  »»«  be  CMapeliefl  to  try 
mm4  dct«railBe  actloM  to  annul  marriage, 
and  petition  for  mandamus  will  be  dis- 
missed without  costs  In  case  where  court 
has  Imposed  upon  plaintiff  and  petitioner 
condltlona  which  are  too  exacting,  but 
■where  petitioner  has  not  offered  to  comply 
with  such  conditions  which  court  might 
properly  have  imposed. — Alien  v.  Superior 
Court,  188  Cal.  604,  605,  65  Pac.  977. 

43,  Creatloa  of  reclamation  dtntrlct — Br 
order  o(  board  of  nipervlaon^— May  be  com- 
pelled by  mandamne  where,  upon  the  peti- 
tion of  landowners  therefor,  all  of  the  facts 
required  by  law  are  shown  by  clear  and  un- 
controvertible evidence  so  that  the  refusal 
of  the  board  to  grant  the  same  Is  arbitrary. 
— Inglln  V.  Hopptn,  1S«  Cat  48S>  488.  106 
Pac.  68S. 

44.  Dcfeadant  ▼vlMataillT  eomplytag  witk 
aiBadata  of  covrt  —  Peading  appeal  from 
Judgment,  motion  to  dismiss  such  appeal 
would  be  granted.  After  mandate  had  been 
satladed  there  Is  nothing  In  Judgment 
rendered  by  court  of  which  defendant  could 
complain  or  by  which  It  could  say  It  was 
aggrieved. — San  Diego  School  Dlst  v.  Board 
of  Supervisors.  97  Cal.  488.  489.  S2  Pac.  617; 
Board  of  Education  v.  Common  Council,  128 
Cal.  S«9,  S71,  60  Pac.  976:  Moore  v.  Morrl- 
aon,  no  Cal.  80,  82,  62  Pac,  268. 

411.  Deauad  and  rcfouMl  —  EHsUaetlon  la 
reeogalaed  fcetweea  dntlea  of  public  nature 
or  those  which  affect  public  at  large,  and 
duties  of  merely  private  nature  affecting 
only  rights  of  Individuals.  Where  right 
claimed  is  merely  private,  demand  and  re- 
fusal are  necessary,  but  where  duty  sought 
to  be  enforced  Is  of  public  nature,  and  no 
one  Is  specially  empowered  to  demand  Its 
performance,  law  takes  place  of  demand. — ■ 
Wilson  V.  Board  of  Directors,  138  Cal.  67, 
68,  69,  70  Pac.  1069. 

4d.  Same— Imperative  mle  Is  that  before 
making  application  for  writ  of  mandamus 
express  demand  or  request  must  be  made  on 
defendanta  to  perform  act  sought  to  be  en- 
forced by  writ. — Wilson  v.  Board  of  Direc- 
tors, 188  Cal.  67,  68.  70  Pac.  1069. 

See  para  70  and  71,  this  note. 

47.  Demand  for  performance  of  act,  be- 
fcre  application  for  writ  of  mandate  essen- 
tial to  the  granting  of  the  writ. — Ferguson 
v.  Board  of  Education,  7  Cal.  App.  668,  670. 
05  Pac.  166. 

48.  DepoaitloBa— A  proper  remedy  for  the 
refusal  of  a  eommlaalon  to  take  depositions, 
in  a  proper  case,  before  judgment,  for  the 
granting  of  such  commission,  does  not  rest 
In  the  discretion  of  the  trial  court  or  judge 


in  the  cases  defined  in  the  eoda,  and  al- 
though'the  refusal  might  be  appealable,  the 
appeal  would  In  most  cases  be  entirely  In- 
adequate.— San  Francisco  Qas  &  El.  Co.  V. 
Superior  Court,  166  Cal.  30,  89.  99  Pac  869. 

Aa  to  lasnanec  of  eomaUaaiom  to  take  dcp- 
oaltloaa.  see  par.  77,  this  note. 

49.  Proper  remedy  to  compel  superior 
judge  to  pass  upon  return  to  notary  show- 
ing that  witness  has  refused  to  answer 
questions  In  the  taking  of  deposition  be- 
fore notary. — Roussln  v.  Klrkpatrlck,  8  Cal. 
App.  7,  12,  16,  96  Pac.  1123. 

50.  Dlscretloa  —  Abase  of  will  be  cor- 
rected by  mandamne  if  case  is  otherwise 
proper. — Wood  v.  Strother.  76  Cal.  545.  549. 
9  Am.  St.  Rep.  249,  18  Pac.  766.  See  Ralsch 
V.  Board  of  Education.  81  Cal.  642.  646.  22 
Pac.  890;  Hunt  v.  Broderick,  104  Cal.  313. 
315,  37  Pac.  1040;  Keller  v.  Hewitt,  109  Cal. 
146,  149,  41  Pac.  871;  Henaley  v.  Superior 
Court.  Ill  Cal.  641,  643,  544.  44  Pac.  232; 
County  of  San  Luis  Obispo  v.  Gage,  139  Cal. 
398,  402,  73  Pac.  174. 

Aa  to  mattera  of  dlaerctloa.  see  pars.  164- 
166,  this  note. 

51.  SaBM— Caa  mmt  be  eoatrollcd  by  maa- 
damwk — Writ  can  not  perform  functions  of 
writ  of  error  nor  revise  judicial  action,  but 
can  only  compel  performance  of  ministerial 
functions,  and  will  only  issue  to  compel  tri- 
bunal to  act  In  same  way,  but  not  in  any 
particular  way.  These  formulas  express  a 
truth,  but  express  It  In  misleading  and  In- 
accurate manner,  and  have  forced  courts  to 
call  acts  "ministerial"  which  are  not  so. — 
Wood  V.  Strother.  76  Cal.  646,  648.  649,  9 
Am.  St.  Rep.  849,  18  Pac.  766. 

See  addltloaa)  antkarftlea,  par.   29,  this 

note. 

Ab  to  mandamna  not  lying  to  control 
offlplal  Judgment  and  dliieretlon,  see  note 
3  L.  R.  A  316. 

52.  Dlecretl«n  «f  court  as  to  granting 
writ — In  geneml. — ^The  granting  of  a  writ 
of  mandate  Is  a  matter  within  the  discre- 
tion of  the  court.  It  should  be  granted 
where  necessary  to  protect  a  substantial 
writ,  but  not  where  no  useful  purpose  will 
be  subserved. — Holland  v.  Superior  Court, 
169  Cal.  861,  146  Pac  878. 

68.  Relief  through  an  action  of  manda-  ' 
mus  lies  to  a  great  extent  In  the  discretion 
of  the  court.  It  should  be  allowed  only  to 
secure  or  protect  a  clear  legal  right,  and 
should  never  be  granted  when  Its  enforce- 
ment would  work  an  Injustice  or  accomplish 
a  wrong. — People  ex  rel.  Sill  v.  Murphy,  29 
Cal.  App.  398,  129  Pac.  603,  60S. 

64.  Relief  by  mandamus  lies  to  a  great 
extent  In  the  discretion  of  the  court.  It 
should  be  allowed  only  to  secure  or  pro- 
tect a  clear  legal  right,  and  should  never 
be  granted  where  its  enforcement  would 
work  an  Injustice  or  accomplish  a  wrong. 
— Devlin  v.  Donnelly,  80  Cal.  App.  496,  129 
Pac.  607,  609. 
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55.  Wbere  there  Is  a  clear  legal  right, 
the  courts  wilt  not  ordinarily  refuse  to 
enforce  It  in  disresard  to  possible  conse- 
quences, but,  where  the  right  Is  not  clear 
and  the  duty  of  the  court  Is  Imperative,  the 
consequences  to  flow  from  granting  the 
remedy  may  be  considered,  and  this  la  es- 
pecially true  In  determining  whether  the 
extraordinary  writ  of  mandamus  should  Is- 
sue, — Devlin  v.  Donnelly,  20  Cal.  App.  495, 
129  Pac.  607,  609. 

M,  DlMtulssal  of  IndletmeBta — Trial  post- 
poned without  due  cnnse. — The  remedy  by 
writ  of  mandate  may  be  Invoked  to  com- 
pel  the  dismissal  of  an  indictment,  pend- 
ing for  a  series  of  years,  where  trial  Is 
postponed  from  time  to  time,  for  more 
than  sixty  days  after  filing  of  Indictment, 
without  good  cause  and  over  petitioner's 
protest. — Ford  v.  Superior  Court,  17  Cal. 
App.  i,  118  Pac.  96:  Abbott  v.  Superior 
Court,  17  Cal.  App.  It.  IIS  Pac.  100. 

B7.    Doabt  existing  as  to  duty  of  offlcer 

to  act  in  given  case,  courts  will  not  by 
mandamus  compel  him  to  act  (dls.  op.  by 
Sharpsteln,  J.).— Bank  Of  California  V. 
Shaber,  55  Cal.  822,  829. 

68.  Duty  of  elerk — Aid  of  noaappealable 
order.^ — ^The  writ  will  not  Issue  to  compel 
the  cleric  of  the  superior  court  to  perform 
any  duty  not  enjoined  upon  him  by  law, 
nor  In  aid  of  a  nonappealable  order^Rose 
T.  Lelandei,  IT  Cal.  App.  S09.  119  Pac.  582. 

St.  Same  —  AatlwntleaUM  mt  reporter^ 
notca— Papers  Mt  taeimicd  la  jHdsnwat- 
roll. — ^The  writ  will  not  Issue  to  compel  the 
clerk  of  the  superior  court  to  certify  or 
attest  the  transcript  containing  the  report- 
er's notes,  or  papers  not  Included  in  the 
judgment-roll. — Rose  v,  Lelande,  17  Cal, 
App.  809,  119  Pac.  632. 

m.    Daty  of  J«dcc~To  proceed  with  trial 

of  cause  pending  In  his  court  is  duty  re- 
sulting from  office  which  he  holds;  and 
whenever  It  appears  that  he  refuses  to  do 
so.  It  Is  not  to  be  doubted  that  supreme 
court  holds  power  to  require  him  by  man- 
damus to  proceed  with  performance  of  such 
duty. — People  ex  rel.  Memlnger  v.  Sexton, 
24  Cal.  78,  82;  People  ex  rel.  Hamilton  v. 
Barnes,  66  Cal.  594,.  595,  6  Pac.  698;  Hogue 
v.  Fanning,  78  Cal.  64.  58,  14  Pac.  560. 

As  to  mandamns  to  compel  Judge  to  try 
canse,  see  note  34  Am.  St.  Rep.  48. 

01.  Same— Duty  of  prelimlnarr  czamlna- 
tlon  In  case  of  person  charged  regularly 
with  having  committed  public  offense,  ar- 
rested and  brought  before  him.  Is  duty  dis- 
tinctly Imposed  upon  justice  of  peace,  and 
he  may  be  compelled  to  proceed  with  such 
examination  by  mandamus. — People  ex  rel. 
Hamilton  v.  Barnes,  69  Cal.  694,  59S,  8  Pac. 
<98. 

62.    Effect  af  delay  In  applylag  for  writ. 

■ — The  courts  require  those  who  would  avail 
themselves  of  the  assistance  of  the  writ  of 
mandamus  to  be  prompt  In  the  enforce- 
ment of  ^^Ir  rights.  By  the  lapse  of  time 
the  necessary  evidence  Is  lost,  and  third 


parties  may  acquire  rights  growing  out  of 
the  existing  state  of  affairs.  Where  the 
parties  have  been  guilty  of  unreasonable 
delay  In  applying  for  the  writ,  the  courts 
have  not  hesitated  to  refuse  such  relief, 
unless  the  delay  was  accounted  for  to  their 
satisfaction.  In  determining  what  will 
constitute  unreasonable  delay  regard 
should  be  had  to  the  circumstances  that 
Justified  the  delay,  to  the  nature  of  the 
case  and  the  relief  demanded,  and  to  the 
question  whether  the  rights  of  the  de- 
fendant or  of  other  persons  have  been 
prejudiced  by  such  delay. — MacSIullan  v. 
Kelly,  19  Cal.  App.  700,  127  Pac.  819,  822. 

As  to  lavhen,  see  par.  87,  this  note. 

As  (o  the  application  of  the  doctrine  of 
laofaeH  to  mandamna,  see  notes  9  Ann.  Cas. 
845:  20  Ann.  Cas.  1114. 

63.  Bleetlon— CanvasNlng  olBcem  —  Man- 
damna la  ■  proper  remedy  to  compel  the 
canvassing  officers  of  election  to  discharge 
their  duties. — Cerlnl  v.  DeLong.  7  Gal.  App. 
398.  404.  94  Pac.  682. 

As  to  representation  an  eleetloa  board* 

see  par.  190,  this  note. 

64.  Erroneous  dismissal  of  appeal  by  su- 
perior court. — Where  the  superior  court 
erroneously  dismisses  an  appeal  from  the 
justices'  court  over  which  It  has  jurisdic- 
tion, upon  the  theory  that  it  has  no  juris- 
diction, mandamus  will  He  to  compel  the 
court  to  hear  and  decide  the  cause. — 
Wldrln  V.  Superior  Court.  17  Cal.  App.  94, 
118  Pac.  550;  Blake  v.  Superior  Court.  IT 
Cal.  App.  58,  118  Pac.  448. 

See,  also,  par.  213,  this  note. 

BB.  Expiration  of  time  prescribed  for 
performance  of  olllelal  act. — While  the  writ 
will  not  ordinarily  issue  after  the  lapse  of 
the  time  prescribed  for  the  doing  of  the 
ofllclal  act  sought  to  be  compelled,  yet 
where  the  requirements  of  the  law  have 
been  disregarded  and  defeated,  of  their 
own  volition,  by  the  officers  entrusted  with 
the  duty  which  was  clearly  obligatory,  the 
rule  does  not  apply. — Conn  v.  City  Council, 
17  Cal.  App.  716,  121  Pac.  714,  719. 

M.  Pacts  tbat  miurt  be  sbowa— Coarse  at 
eondnet  required — Refusal  to  follow. — In  a 

proceedings  under  the  provisions  of  the 
above  section  to  secure  a  writ  of  manda- 
mus to  an  Inferior  tribunal,  before  the  writ 
win  Issue  petitioner  must  clearly  show  a 
situation,  through  facts  presented  or  ad- 
mitted in  which  the  law  demands  a  certain 
course  of  action  on  the  part  of  such  In- 
ferior tribunal,  which  It  has  declined  or 
failed  to  pursue. — Ityan  v.  Superior  Court. 
—  Cal.  App.  — ,  192  Pac.  1036. 

«r.  PUlBg:  certUeatea,r— Mandate  will  is- 
sue to  compel  secretary  of  state  to  flie  cer- 
tificate of  creator  of  bonded  Indebtedness 
where  he  refuses  to  do  so  upon  the  ground 
that  the  bonded  Indebtedness  created  is 
greater  than  the  subscribed  capital  stock  of 
the  corporation. — Merced  River  El.  Co.  V. 
Curry,  157  Cul.  727,  TSO,  109  Pac.  264. 
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SS.  Flllns  certified  copy  of  «meiidea  mr- 
tlclcB  of  Incurnorat Ion — Duty  of  wecretary 
of  »lute, — A  refusal  by  the  secretary  of 
state  to  file  a  certified  copy  of  amended 
articles  of  Incorporation  filed  In  the  clerk's 
office  of  the  county  In  which  the  original 
articles  were  filed,  as  provided  by  law.  on 
the  ground  that  the  certificate  did  not 
Include  the  acknowledgment  of  the  original 
articleB,  a  certified  copy  of  which  had  been 
originally  filed  with  the  secretary  of  state, 
is  not  Justifiable,  and  mandamus  will  He 
to  compel  him  to  flle  the  same. — California 
Tel.  &  Light  Co.  V.  Jordan,  19  Gal.  App. 
S36,  126  Pac.  698. 

69.  Where  the  secretary  of  state  refused 
to  file  a  certified  copy  of  the  amended  ar- 
ticles of  corporation,  for  the  additional 
reason  that  the  change-  In  the  designation 
of  certain  stock  as  preferred  amounts  to 
an  increase  of  such  stock  and  a  diminu- 
lion  of  the  common  stock  in  violation  of 
law.  such  ground  of  refusal  is  unjustifiable, 
and  mandamus  will  lie  to  compel  the  sec- 
retary of  state  to  flle  the  amended  articles, 
notwithstanding  such  objection. — California 
Tel.  A  Light  Co.  V.  Jordan,  19  Cal.  App.  6S6. 
126  Pac.  698.  . 

TO.  Same  —  NMcadty  for  vefmwl^Un- 
doubtedly  the  rule  Is  that  an  officer  will 
not  be  compelled  by  writ  of  mandate  to  do 
anything  which  he  has  not  first  been  asked 
to  do  and  has  neglected  or  refused.  But. 
where  the  attitude  of  the  ofllcer  toward 
the  matter  has  been  officially  declared  to 
be  such  that  an  application  to  him  would 
be  Idle  and  fruitless,  the  reason  for  the 
rule  ceases. — Moore  v.  Superior  Court,  20 
Cal.  App.  299,  128  Pac.  946,  948. 
See  pars.  46,  47,  this  note. 
71.  Same— When  re^neat  VKneeesmry. — 
Where  the  court  has  refused  to  proceed 
with  a  case  on  the  ground  that  jurisdiction 
has  been  lost  by  lapse  of  time,  mandamus 
will  He  to  compel  the  court  to  reset  the 
case  for  trial,  even  though  no  request  has 
been  made,  since  the  court,  by  Its  attitude, 
has  shown  that  such  request  would  be  use- 
less.—Moore  V.  Superior  Court,  20  Cal.  App. 
299.  128  Pac.  946,  948. 

T2.  Function  of  writ. — It  Is  not  the  func- 
tion of  a  writ  of  mandate  to  review  error. 
— Lapique  v.  Superior  Court,  24  Cal.  App. 
313,  141  Pac.  228. 

73,  Granting  writ— Appeal  from  order- 
Effect  of. — A  Judgment  granting  a  per- 
emptory writ  of  mandate  to  compel  a  city 
clerk  to  place  the  name  of  a  candidate  on 
the  official  ballot  Is  stayed  upon  the  tak- 
ing of  an  appeal  from  the  Judgment  and 
the  giving  of  an  appeal  bond  In  the  sum 
of  three  hundred  dollars,  and  an  order 
thereafter  made,  adjudging  the  appellant 
guilty  of  contempt  for  disobedience  of  the 
Judgment,  is  in  excess  of  the  Jurisdiction 
of  the  court  — Ballagh  v.  Superior  Court, 
26  Cal.  App.  149,  H2  Pac.  1123. 

As  to  when  writ  granted  genemlly,  see 
pars.  1-14.  90-127,  this  note. 


Am  to  when  writ  will  Mt  be  granted,  see 

pars.  128-149,  this  note. 

74.  An  application  for  such  writ  is  a 
special  proceeding,  from  the  Judgment  in 
which  an  appeal  lies,  as  provided  In  sec- 
tion 939,  ante;  and  section  949,  ante,  pro- 
vides In  such  case.  It  not  being  a  case 
specified  In  sections  942  to  943,  ante,  both 
Inclusive,  that  the  giving  of  the  under- 
taking specified  In  section  941.  ante,  stays 
proceedings  in  the  court  below  upon  the 
Judgment. — Ballagh  v.  Superior  Court,  25 
Cal.  App.  149,  142  Pac.  1123. 

75.  Intention  of  legUlatore — Wmm  to  civc 
statutory  anthorlty  and  validity  to  process 
which  Is  regarded  as  remedy  of  extra- 
ordinary and  supplemental  character,  and 
to  define  Its  functions  and  limit  Its  power 
In  accordance  with  recognised  and  estab- 
lished principles  of  common  law. — People 
ex  rel.  Smith  v.  Olds,  3  Cal.  167,  174.  68  Am. 
Dec.  898. 

Aa  to  eonstrnetlon  vf  acetloa,  see  par. 
37,  this  note. 

76.  Irrlgattoa  diatrlet— Conpona  om  boada 
of — Mandate  lies  under  above  section  to 
compel  treasurer  of  district  to  pay. — Hewel 
V.  Hogin,  3  Cal.  App.  248,  84  Pac.  1002. 

T7.  lasnanee  of  commlnlon  to  take  dep«t- 
sitlon*  nnder  aectlane  2020  and  2021.  po»t. 

— In  a  case  within  the  definition  of  the 
statute  the  court  is  without  discretion  to 
refuse  to  Issue  the  commission,  and  in  the 
event  of  his  refusal  a  writ  of  mandate 
will  Issue  to  compel  auch  issue.  Conceding 
that  the  order  Is  one  made  after  Judgment, 
and  appealable,  the  remedy  by  appeal  is 
not  exclusive,  and  It  is  inadequate. — San 
Francisco  Gas  ft  SI.  Co.  v.  Superior  Court, 
165  Cal.  89.  99  Pac.  369. 

Am  to  mandamns  belnc  proper  remedy  for 
retneal  to  laane  eamml«»lon  to  take  tcatl- 
mony,  see  pars.  48,  49,  this  note. 

78.  lasannce  of  permit  by  police  commis- 
Nloners. — Where  municipal  ordinances  Im- 
pose upon  the  board  of  police  commission- 
ers the  plain  duty  of  Issuing  a  permit, 
upon  ascertaining  the  conditions  precedent 
attached  to  such  Issuance,  and  refuse  to 
do  so  In  a  case  where  such  conditions  exist, 
the  writ  will  Issue  to  compel  the  perform- 
ance of  the  duty  imposed. — ^Laurelle  v. 
Bush,  17  Cal.  App.  417,  119  Pac.  968. 

79.  laenancc  of  writ— Diaeretlon  of  eonrt 
In. — The  Issuance  of  a  writ  of  mandate  lies 
to  a  considerable  extent  In  the  discretion 
of  the  court.  Will  not  Issue  where  its  Issu- 
ance will  work  Injustice,  or  produce  con- 
fusion and  disorder,  or  operate  harshly, 
or  where  it  will  not  promote  aubatantlal 
Justice  (dictum). — Bashore  v.  Superior  Cour^ 
162  Cal.  8,  91  Pac.  801. 

Aa  to  diacretfon  of  court  tm  laaatac  wHt. 

see  pars.  60,  61,  this  note. 

As  to  the  Writ  mot  belnjr  ■  writ  mt  right. 

see  pars.  1E7-169,  this  note. 

80.  Where  a  continuance  was  granted 
upon  request,  upon  condition  th0  the  party 
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pay  certain  designated  Items  of  coat,  acti^al 
payment  of  which  Is  not  exacted  at  the 
time.  It  Is  within  the  discretion  of  the 
supreme  court  to  refuse  a  writ  to  compel 
the  court  to  proceed  to  trial  of  the  case 
so  lon^r  aa  the  items  of  cost  remain  unpaid. 
— Bashore  v.  Superior  Court,  152  Cal.  4, 
91  Pac.  801. 

Kf.  Same— Bzerclac  of  not  compelled  by 

"■Pit. — The  supreme  court  will  not,  by  pro- 
ceeding in  mandamus,  compel  the  superior 
court  or  a  judge  thereof  to  make  orders 
in  matters  confided  to  thfr  discretion, 
where  they  are  called  upon  to  act  upon 
evidence  aatl&factory  to  them,  and  the 
evidence  of  essential  facts,  though.  It  may 
be,  formally  sufflclent, '  Is  not  satisfactory 
to  them,  except  In  cases  of  manifest  abuse 
of  discretion. — Bender  v.  Hutton.  160  Cal. 
373,    117    Pac.  322. 

82.  Jarisdlctloii— Determiaatlon  of  eoart 
a«  matter  of  law  parely,  that  it  had  no 
power  to  vacate  order  made  setting:  apart 
I'omestead  does  not  depend  on  any  facts, 
but  wholly  upon  consideration  of  powers 
of  court.  Law  especially  enjoins  upon  su- 
perior court  duty  of  hearing  and  deter- 
mining all  matter  within  its  Jurisdiction 
which  come  properly  before  It.  and  motion 
to  vacate  such  order  coming  on  properly 
to  be  heard,  if  court  refuse  to  entertain 
such  motion  as  matter  of  law,  mandamus 
will  lie  to  compel  court  to  hear  and  act 
upon  such  motion. — CahlU  v.  Superior 
Court,  145  Cal.  42.  46,  78  Pac.  467.  See 
Merced  Mln.  Co.  v.  Fremont.  7  Cal.  130,  133; 
Ortman  v.  Dixon,  9  Cal.  23,  24;  Heinlen  v. 
Cross.  63  Col.  44.  4E;  People  ex  rel.  Hamil- 
ton V.  Barnes.  6<  Cal.  S94.  S96,  6  Pac.  698; 
Crocker  v.  Conrey,  140  Cal.  218.  218,  73 
Pac.  1006. 

83.  Same~Detemi  I  nation  of  court  upon 
fncfM  ahown  as  to  Its  Jurisdiction  of  par- 
ticular cause  is  deemed  final  and  conclu- 
sive upon  supreme  court  when  review  of 
that  determination  Is  sought  by  proceed- 
ings In  mandamus. — Cahlll  v.  Superior 
Court,  145  CaL  42,  45,  78  Pac  467. 

84.  Same— Datr  of  hearlas  mmd  dcter- 
mlnlnc  all  mattera  wltbla  Ita  Jartsdiction 

and  which  properly  come  before  It,  is 
duty  which  law  especially  enjoins  upon 
superior  court  and  upon  Judge  thereof. 
Motion  to  vacate  order  setting  apart  home- 
stead being  properly  before  court,  if  Judge 
decides  aa  matter  of  law  that  court  had 
no  power  to  make  order  of  kind  applied  for, 
he  may  be  compelled  to  proceed  by  man- 
damus, otherwise  writ  of  mandate  would 
be  practically  useless.  Court  can  not.  by 
holding  without  reason  that  It^as  no  Juris- 
diction, devest  Itself  of  Jurisdiction  and 
evade  duty  of  hearing  and  determining 
matter. — Cahlll  v.  Superior  Court,  145  Cal. 
42.  46,  78  Pac.  467.  See  Merced  Mln.  Co. 
V.  Fremont,  7  Cal.  130,  132;  Ortman  v. 
Dixon,  9  Cal.  28,  24;  Heinlen  v.  Cross,  63 
Cal.  44,  46;  People  ex  rel.  Hamilton  v. 
names,  66  Cal.  594,  596.  6  Pac.  698;  Temple 
v.  Superior  Court,  70  Cal.  211,  212,  11  Pac. 


699;  Crocker  v.  Conrey,  140  CaL  213.  218, 
73  Pac.  1006. 

SS,  Same  —  NeceKHory  legal  dedoctiOB 
from  facta  atated  showing  that  aggrieved 
party  has  been  denied  writ,  which  It  was 
plain  legal  duty  of  officer  to  have  granted 
and  without  his  proper  discretion  to  refuse, 
mandamus  is  appropriate  remedy  to  obtain 
relief. — Kundberg  v.  Belcher,  118  Cal.  689, 
590,  50  Pac.  670. 

sa.  Same — To  try  canae  or  hear  appeal 
drpcnding  npon  exUtcnee  n(  certain  facln. 
and  court  having,  upon  evidence  consisting 
either  of  affidavits  or  of  record,  made  its 
determination  as  to  such  facta,  although 
erroneously,  yet  supreme  court  can  not  in 
mandamus  proceedings  go  behind  Its  deter- 
mination and  Itself  consider  from  evidence 
whether  or  not  Jurlsdictl-m  existed. — Ca- 
hlll V.  Superior  Court,  145  Cal.  42.  45,  78 
Pac.  467.  See  People  ex  rel.  Wheaton  v. 
Weston.  28  Cal.  639.  640;  Lewis  v.  Barclay. 
35  Cal.  213.  214;  Francisco  v.  Manhattan 
Ins.  Co..  86  Cal.  283,  286;  People  v.  Sexton, 
37  Cal.  632,  584;  Strong  v.  Grant,  99  Cal. 
100,  102.  8S  Pac.  738;  Kerr  v.  Superior  Court, 
130  Cal.  183,  185,  62  Pac.  479. 

ST.  Lachea  —  AllowlB«  acvcn  yeara  to 
elapae  after  dismissal  of  policeman  from 
force  before  bringing  action  for  mandamus 
to  compel  his  reinstatement,  causes  such 
action  to  be  barred  by  laches;  courts  will 
not  allow  parties  to  sleep  on  their  rights 
for  so  many  years  and  then  invoke  aid  of 
this  prerogative  writ. — Jones  v.  Board  of 
Police  Commissioners,  141  Cal.  96,  97,  74 
Pac.  696. 

As  to  effect  o(  delay  In  applylac  for  writ, 

see  also  par.  62,  this  note. 

88.  Law  afllxing  right  to  Mpeclflc  relief 
from  certain  facta,  and  there  being  no 
question  made  as  to  elxstence  of  such  facts, 
court  has  no  discretion  to  refuse  relief.  In 
such  case  limit  of  discretionary  power  has 
been  reached  and  nothing  but  clear  duty 
remains,  and  if  relief  Is  refused  and  there 
Is  no  appeal  or  other  plain,  speedy,  and 
adequate  remedy,  mandamus  will  lie  to 
compel  It, — Hensley  v.  Superior  Court,  111 
Cal.  541.  543.  544,  44  Pac.  232. 

88.  Mandnmna— Can  not  aerve  pnrpoac  of 
action    for    money    bad    and    received. — It 

can  only  compel  performance  of  duty  en- 
Joined  by  law. — Kings  Co,  v.  Johnson,  104 
Cal.  198.  201.  37  Pac.  870. 

80.  Same— Will  lie  to  immpel — Example 
of  acta  compelled — Act  of  Judicial  body  or 
oSccr. — It  Is  undoubtedly  true  that  the 
writ  of  mandamus  Is  not  a  writ  of  error, 
and  th^t.  generally  speaking.  It  Is  not  avail- 
able for  the  purpose  of  altering  or  varying 
in  any  particular  the  finding  of  a  Judicial 
or  quasi-Judicial  body  or  ofllcer  acting  with- 
out Its  or  his  appellate  Jurl.'idlctlon:  but 
where  the  facts  are  undisputed  and  the  only 
matter  to  be  determined  is  the  duty  of  the 
body  or  officer  under  the  law,  the  court  will 
defend  such  duty  and  enforce  not  only  Its 
oerformance,  but  th«  carrying  out  of  the 
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obligation  to  tb«  respondent  body  or  offlcef 
In  a  particular  manner,  and  where  the 
board  of  director*  of  an  Irriffatlon  district 
found  that  petitioner's  land  was  being 
Irrigated  by  mfiana  ot  a  pumping  plant, 
which  fact,  established,  entitled  him  to 
iiave  the  land  excluded  from  auch  district, 
this  fact  could  not  be  nullified  by  an  errone- 
ous meaning  given  to  the  statute. — Harel- 
son  V.  South  San  Joaqutn  Irr.  Dlst.,  20  Cal. 
App.  324.  128  Pac.  1010,  1014. 

A*  to  dlarretloa  In  innlBS  mandamHs.  see 
pars.  52-54,  this  note. 

Am  to  effect  of  appeal  from  order  srant- 
Ing  writ,  see  pars.  73,  74,  this  note. 

Ah  to  Mabjecta  of  writ,  see  pars.  2-14, 
this  note. 

01.  Same  —  Same  —  AdTertlaemeat  0( 
Mtrerl-rallroad  franchlae. — The  writ  will 
not  Issue  to  control  the  discretion  of  the 
governing  body  of  a  municipality  as  to 
whether  they  will  advertise  an  application 
for  such  franchise. — McGlnnis  v.  Mayor  etc., 
153  Cal.  714,  96  Pac.  367. 

VS.  Sam^— Same— ApportlonmeBt  of  elee- 
tlon  oBcers. — A  writ  of  mandate  will  not 
lie  to  compel  the  city  council  of  such  city 
to  apportion  the  officers  of  the  election 
boards  at  a  recall  election  among  persons 
belonging  to  different  political  parties,  as 
required  by  that  saoUon.  In  the  absence 
of  an  averment  that  the  council  threatens 
to  disobey  the  section  in  that  particular. 
—Vincent  v.  Mott,  163  Cal.  S42,  126  Pac.  346. 

See  par.  190,  thla  note. 

03.  Same— Same— AascMmcnt  of  taaea. — 
The  failure  of  the  state  board  of  equaliza- 
tion to  make  any  order  disposing  of  a 
protest  filed  by  a  city  assessor  after  the  stat- 
utory time  is  not  a  breach  of  duty,  and 
mandamus  will  not  lie  to  compel  the  entry 
of  such  order.  The  act  of  placing  the 
alleged  nonoperatlve  property  of  a  public 
service  corporation  on  the  operative  list  is 
as  valid  aa  if  the  belated  protest  had  not 
been  filed. — Padflo  Blectrlc  Ry.  Co.  v. 
Rolkin,  164  Cal,  154,  126  Pac.  20. 

M.  Same— Same— Auditor  to  audit  valid 
and  Iccal  claim  against  county  where  board 
of  supervisors  have  not  exceeded  their  pow- 
ers In  allowing  such  demand. — Hunt  v. 
Broderlck,  104  Cal.  313.  31B,  37  Pac.  1040. 

As  la  sabjects  of  relief  by  maadamnst 
see  pars.  1-14,  90-127,  this  note. 

As  to  when  writ  of  maadamna  will  not 
lie  veBer«Ily,  see  pars.  128-149.  this  note. 

90.  Same — Same— Auditor  to  draw  war- 
raut  tor  claim  allowed  by  supervisors  for 
road  work  which  they  had  authority  to 
order  done. — iJavls  v.  Whldden,  ll^Cal.  618, 
623,  49  Pac.  766. 

06.  Same— Same— Aadttor  <o  recoKnlae, 
compute,  and  eaier  tax-lcvr  in  accordance 
with  rate  fixed  by  board  of  supervisors.— 
Morton  v.  Broderlck,  118  Cal.  474,  480.  481, 
60  Pac.  644. 

D7.  Same — Same— Board  of  education  to 
iMue  ecrtlfleata  aa  teacher  to  person  pass- 


ing examination  In  accordance  with  rules 
of  board  and  found  proficient  therein,  and 
also  found  to  be  of  good  moral  character. 
—Keller  v.  Hewitt,  109  Cal.  146,  148.  41  Pac 

871. 

S6.  Same — Same — Board  of  llbrarr  tra»- 
tcco  to  draw  and  deliver  warrant  from 
library  fund  of  city  in  payment  for  supplies, 
although  board  had  theretofore  allowed 
claims  and  issued  warrants  therefor  which 
were  left  with  librarian,  and  librarian  had 
unlawfully  obtained  payment  thereof  and 
had  absconded. — Robertson  v.  Library  Trus- 
tees, 136  Cal.  403,  ,406,  69  Pac.  88. 

99.  Same — Same— Board  of  truatees  of 
city  to  call  election. — Frederick  v.  San  Luis 
Obispo,  118  Cal.  391,  393,  50  Pac.  661. 

100.  Same  —  Same  — •  Canvaaatng  '  election 
rcfnrna.^ — The  mode  and  manner  of  can- 
vassing election  returns  Is  provided  by  the 
statute,  and  when  a  showing  is  made  that 
the  duty  so  devolving  upon  the  board  of 
supervisors,  sitting  as  a  board  of  canvass- 
ers, la  not  being  performed,  or  Is  being 
performed  in  a  manner  otherwise  than  that 
provided  by  law,  mandamus  Is  the  proper 
remedy. — People  ez  rel.  Dal  Valle  v.  BuUer, 
20  Cal.  App.  S79,  129  Pac.  600.  601. 

A»  to  mandate  to  compel  dty  council  to 
paaa  upon  ■  demand,  see  pars.  6,  104,  this 
note. 

101.  Same — Same— City  clerk  to  eonnter- 
slmi   certlfled   Improvement  bonds  of  city. 

law  requiring  him  to  do  so. — City  of  Loa 
Angeles  v.  Hance,  122  Cal.  77,  78.  54  Pac 
387. 

102.  Same  —  Same  —  Cltj  clerk  to  draw 
warrant  for  parcbaae-moncy   for  land  as 

site  for  flre-englne  house,  as  provided  by 
ordinance. — City  of  Santa  Barbara  v.  Davi». 
142  Cal.  669,  672,  76  Pac.  496. 

108.  Same— Same — City  treasurer  to  pay 
warrant  drawn  by  board  of  cdacatlon  as 
salary  to  teacher  of  kindergarten  class, 
drawn  against  fund  known  as  grammar 
and  primary  school  fund. — Slnnott  v.  Co- 
lombet.  107  Cal.  187,  193,  28  L..  R.  A.  594.  40 
Pac.  329. 

104.  Same — Same— Claim  against  manicl- 
pality. — It  is  not  the  duty  of  the  treasurer 
to  pay  a  claim  against  the  city,  which  has 
not  been  reduced  to  Judgment  and  which 
has  been  rejected  by  the  city  trustees.  He 
is  a  mere  ministerial  officer,  and  exercises 
no  Judicial  functions.  It  must  be  plain 
that  his  election  to  pay  or  refuse  payment 
of  such  claim  Is  no  legal  determination  of 
Its  validity,  nor  would  It  be  binding  upon 
the  city  or  the  claimant.  Under  such  cir- 
cumstances no  court  would  Issue  the  writ 
of  mandate,  but  would  hold  that  the  claim- 
ant must  proceed  against  the  city  In  the 
proper  form  to  establish  hla  right  to  the 
payment. — Madary  t.  City  of  Preano,  20  Cal. 
App.  91,  128  Pac.  340.  344. 

lOB.  Same  —  Same  —  Clerk  of  Juatleca* 
court  to  Ale  alDdavlt  In  undertaking  for 
attachment. — Kozmlnsky  t.  Williams,  126 
Cal.  26,  29,  68  Pac.  310. 
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106.  Sane — Same — Clerk  of  court  to  Imkuc 
cxecntloa  when  condition  Imposed  In  order 
srantlnff  new  trial  has  not  been  complied 
with.— Oaroutta  V.  Haley,  104  Cal.  497,  602, 
38  Pac.  194. 

107.  Swne— Same— Canlroller  to  draw  hlB 
warrant  oalr  for  what  la  expresaly  author- 
ised by  statute. — Sawyer  v.  Colffan,  102  Cal. 

293,  36  Pac.  S80. 

108.  Save — Same— (^nwntloa  to  opea 
Ita  book*  oBd  allow  rrvlat(T  In  case  where 
corporation  refuses  to  recognize  owner  of 
stock  as  shareholder  and  refuses  to  deliver 
to  him  new  certificate  for  shares, — Herbert 
Kraft  Co.  Bank  v.  Bank  of  Orland,  133  Cal. 
64,  67.  65  Pac.  143. 

100.  Same— Same— Court  to  allow  sua- 
pcadcd  aitoraor  to  appear  and  prosecute 
In  hlB  own  behalf  cause  of  action  which  In 
Sood  Caltb  has  been  asslgrnpd  to  him. — 
Phllbrook  v.  Superior  Court,  111  Cal.  81, 
35,   43  Pac.  402. 

lllh  Same— Same— Conrt  to  make  decree 
showing  doe  notice  to  eredltoTR,  le^al  no- 
tice having  been  given  and  due  proof 
thereof  having  been  made. — Hensley  v.  Su- 
perior Court,  111  Cal.  E41.  643.  44  Pac.  232. 

Itl.  Same  —  Same  —  Bxclaalon  of  land 
from  IrrlKatloB  dlvtrlct. — Since  the  Irriga- 
tion District  Act  makes  no  provision  for  an 
appeal  from  the  decision  of  the  board  of 
directors,  and  there  Is  therefore  no  speedy 
or  adequate  remedy  by  appeal,  It  follows 
that  mandamus  will  lie  to  the  board  of 
directors  of  aach  a  district  to  have  excluded 
from  such  district  certain  lands  which  have 
other  sources  of  water  supply,  and  do  not 
need  such  system  of  irrigation. — Harelson 
V.  South  San  Joaquin  Irr.  Dist.,  20  Cal.  App. 
324,  128  Pac.  1010,  1013. 

112l  Same— Same— Inspcet  Ion  of  corpo- 
rate books  aad  records. — Where  the  right 
to  inspect  the  books  of  a  corporation  la 
given  by  statute,  the  rule  la  that,  unless 
the  statute  Imposes  restrictions  or  limita- 
tions, the  rlKht  Is  absolute,  and  It  may  be 
enforced  by  mandamus,  regardless  of  the 
purposes  or  motives  of  the  stockholders,  or 
the  existence  of  good  causes.  Where  the 
right  to  be  enforced  Is  a  common-law  right, 
the  issuance  of  the  right  Is  discretionary, 
and  the  motives  of  the  applicant  may  be 
questioned,  and  he  Is  required  to  show  good 
causes  for  granting  the  relief. — Hobbs  v. 
Tom  Reed  Gold  Hin.  Co.,  164  Cal.  497,  129 
Pac.  781,  783. 

118.  Same — Same  Judge  to  flx  amosot 
of  star-boBd  upon  appeal  by  defendant  from 
judgment  entered  against  him. — Spencer  v. 
Troutt,  133  Cal.  S06,  609,  65  Pac.  1083. 

114.  Same— Same  i  Jndge  to  flz  nader- 
taktng  to  stay  proeecdlasa  «pea  appeal  from 
Judgment  directing  delivery  of  possession 
of  real  property. — Gutierrez  V.  Hebbard,  104 
Cal.  103,  106,  87  Pac.  749. 

115.  Same— Same— ^ndse  to  hear  and 
determine  motion  for  chanrc  of  venue  to 

place  of  residence  of  defendant, — Hennessy 
y.  Nicol,  106  Cal.  138,  142,  38  Pac.  649. 


lie.  Same— Same— JuTcnlle  court  olBcer, 
payment  of  salary  of. — There  being  no  con- 
stitutional objection  to  the  act  of  1911, 
designated  as  the  "Juvenile  court  law," 
mandamus  Will  He  to  compel  the  payment 
by  the  county  auditor  of  the' salary  of  a 
probation  officer  legally  appointed  under 
the  provisions  of  that  act. — Moore  v.  Wil- 
liams. 19  Cal.  App.  600,  127  Pac.  609. 

117.  Same  —  Same  —  Payment  of  full 
amount  appropriated  by  act  appropriating 
money  for  support  of  minor  orphans  in 
favor  of  institution  supporting  such  minors. 
— Grand  Lodge  v.  Markham,  102  Cal.  169, 
171.  36  Pac.  423. 

118.  Same— Same— Payment  of  salary  aa 
public  offlcer — Trial  of  title  to  offlce. — One 

Who  Is  the  de  Jure  and  de  facto  incumbent 
and  In  possession  of  a  public  office  Is  en- 
titled to  the  writ  to  compel  payment  of 
his  salary.  If  It  Is  refused;  but  where  the 
petitioner  Is  not  in  possession  of  the  office 
and  has  performed  none  of  Its  duties  dur- 
ing the  time  for  which  the  salary  is 
claimed,  but  another  is  In  possession  under 
color  and  claim  of  right,  and  has  collected 
the  salary,  mandamus  will  not  lie  to  try 
the  petitioner's  right  to  the  office,  or  com- 
pel payment  of  the  salary  of  the  office,  un- 
til his  title  has  been  finally  adjudicated  in 
an  appropriate  proceeding. — Black  v.  Police 
Commissioners,  17  Cal.  App.  312,  119  Pac. 
674. 

See,  also.  pars.  121  and  199  et  se<i..  this 
note. 

119.  Title  to  office  may  be  tried  In  a 
mandamus  proceeding  by  one  asserting 
that  he  is  a  de  Jure  officer  to  compel  an- 
other public  officer,  not  the  claimant,  to 
audit  and  approve  hia  demand  for  salary  as 
such  offlcer. — Bannerman  v.  Boyle,  160  Cal. 
203,  116  Pac.  732. 

ISO  SanM— Same — ^Reinstatement  of  stii- 
deat  aa  pnpll  In  state  normal  sebool  who 

possesses  all  requisite  qualifications  for  ad- 
mission as  student  and  had  been  regularly 
admitted  as  such,  but  who  was  unlawfully 
expelled. — Miller  v.  Dalley,  136  Cal.  212,  221. 
68  Pac.  1029. 

121.  Same— Same— Salary  of  public  offl- 
cer. auditing  of  and  Isnuance  of  ivarrant. 

— Mandamus  Is  an  appropriate  remedy  to 
compel  an  auditing  officer  to  Issue  a  war- 
rant for  the  compensation  of  the  employees 
or  offlcera  of  a  city,  county,  or  state,  where 
the  amount  thereof  la  so  fixed  by  law, 
ordinance,  or  otherwise  that  the  act  of 
auditing  the  same  and  drawing  a  warrant 
accurately  la  merely  ministerial  In  charac- 
ter.—Scott  V.  Boyle,  164  Cal.  32J.  128  Pac. 
941,  942. 

See  pars.  104,  121,  and  199  et  seq.,  this 
note. 

123.  Same — Same— Secretary  of  corpora- 
tion who  has  custody  of  records  to  allow 
stockholders  right  to  Inspect  same. — John- 
son v.  Lanffdon,  125  Cal.  624,  627,  87  Am. 
fit.  Rep.  1S6,  67  Pac.  1060. 
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123.  Smnc— Sane— Svtflcmelit  vf  MU  of 
cxMntlODM  according^  to  facta  by  superior 
court. — Crooks  v.  Superior  Court,  136  Cal. 
23,  26,  68  Pac.  96. 

124.  Samv— Same  —  Same  —  Appeal  twom 
or:lcr  amendtnar  JndBmrnt. — While  the  right 

of  the  trial  court  to  amend  or  correct  Its 
own  Judgments  In  immaterial  matters  occa- 
sioned by  Inadvertence,  when  such  amend- 
ment is  objected  to,  and  an  appeal  sought 
from  the  order,  a  writ  of  mandate  will  Issue 
to  compel  the  Settlement  of  a  bill  of  ex- 
ceptions upon  such  appeal,  when  such  set- 
tlement Is  refuaeu. — Calkins  v.  Monroe,  17 
Cal.  App.  32fi,  119  Pac.  680. 

125.  Same — Sain»— Street  aHperlnteDdcnt 
t«  pay  over  to  party  entitled  thereto  money 
advanced  to  him  by  contractor  to  cover 
compensation  of  city  engineer  as  part  of 
Incidental  expenses  required  by  law  to  be 
BO  advanced. — Fitzhugh  V.  A£h  worth,  119 
Cal.  393,  400,  61  Pac.  635. 

126.  Same— Same— Superior  court  to  al- 
low amendment  directed  by  appellnte  court 

on  appeal  and  to  proceed  with  trial  of 
cause. — Dixon  v.  Rlsley,  114  Cal.  204.  206, 
46  Pac.  B. 

127.  Same  —  Same  —  Treaanrer  to  repay 
exceaa  taxes  paid  to  assessor. — Corbett  v. 

WIdber,  123  Cal.  154,  155,  55  Pac.  764. 

128.  Same — Will  not  lie  to  compel — Ex- 
amples of  aets  not  compelled— A ssesNor  to 
anseaa  atrcet-iaUway  In  excess  of  Its  value. 
— Clunle  V.  Slebe,  112  Cal.  693,  697,  44  Pac, 
1064. 

m.  Sane— Same— Aadltor  to  allow  claim 
lacaned  dHrlns  prior  year  against  fund 
raised  for  subsequent  year,  notwithstand- 
ing such  claim  had  been  reduced  to  judg- 
ment, and  provision  for  Us  payment  had 
been  attempted  to  be  made  l>y  supervisors 
by  special  tax  levied  and  collected  In  such 
sui  sequent  year  and  placed  in  general  fund. 
—Smith  V.  Broderlck,  107  Cal.  644,  48  Am. 
St.  Rep.  167,  40  Pac.  1033. 

iW,  Same  —  Sane— Auditor  to  draw  his 
«\arrant  for  lllesal  claim  against  county, 
although  It  has  been  allowed  by  board  of 
supervisors. — Walton  v.  HcPhetrldge,  120 
Ca.1.  440,  444,  62  Pac.  731. 

181 .  Same — Same— Aadltor  to  draw  wnr- 
rant  for  salary  for  comntlBsionrm  appointed 
under  unconstitutional  law.  —  Denman  v. 
Broderlck,  111  Cal.  96.  99,  43  Pac.  516. 

132.  Same— Same — Auditor  to  draw  war- 
rant In  favor  of  shorthand  reporter  of  court 
for  transcribing  notes  taken  at  preliminary 
examination  where  defendant  was  dis- 
charged.— Mattlngly  v.  Nichols,  133  Cal.  332, 
334.  65  Pac.  T48. 

133.  Same— Sam Board  of  education  to 
declare  teacher  elected  after  vote  only  be- 
ing taken  in  her  favor. — rUalloy  v.  Board 
of  Education,  102  Cal.  642,  646,  36  Pac.  948. 

184.  Same— Sane — Board  of  Bdueatlon  to 
Issue  county  certificate  without  examination 
to  any  one  coming  within  terms  of  section 
lt7&  of  Political  Code,  providing  for  cases 


where  board  may  grant  county  certlflcatea 
without  examination. — Kemble  v.  McFhalll, 
128  Cal.  444,  447,  60  Pac.  1092. 

18S.  Sane — Same — Clerk  to  enter  detanlt 

where  service  summons  has  been  set  aside 
and  vacated. — Blder  v.  Grunsky,  127  Cal.  67, 
68,  69  Fac.  300. 

188.  Same— Sane — Clerk  of  court  to  Is- 
sue execution  against  plaintiff  in  action  of 
interpleader  Involving  disputed  right  to 
fund  which  plaintiff  had  deposited  in  court 
and  action  had  been  dismissed  as  against 
him. — Long  v.  Superior  Court,  127  Cal.  686, 
688.  40  Pac.  464. 

137,  Same — Same — Court  to  act  upon  mo- 
tion (o  %'ueate  Ininnctlon  pending  appeal 
from  Judgment  granting  such  Injunction. — 
Rogers  v.  Superior  Court,  126  Cal.  183,  188. 
68  Pac.  452. 

188.  Same— Sane — Court  to  render  deci- 
sion and  JndKnent  In  action  of  ejectment 
where  defendant  has  pleaded  former  Judg- 
ment in  same  court  quieting  title  aa  against 
plaintiff  to  same  property  and  that  appeal 
was  still  pending  in  such  action.  Judge  may 
exercise  proper  discretion  to  continue  mat- 
ter until  determination  of  such  appeal.— 
Smith  V.  Jones,  128  Cal.  14,  15.  60  Pac.  466. 

130.  Same  —  Same  —  Discretionary  power 
of  supervlaora  In  advertising  for  bids  for 

sprinkling  of  roads. — Spltvalo  v.  Bryan,  lOZ 
Cal.  403,  405,  36  Pac.  780. 

An  to  matters  af  discretion,  see  pars.  164- 
156,  this  not«. 

140.  Same — Sane — Illegal,  etc.,  act — Will 
not  lie  to  compel  performance  of. — It  ts  welt 
settled  that  mandamus  will  not  lie  to  com- 
pel the  performance  of  acts  which  are  11- 

lejfal,  contrary  to  public  policy,  or  w^hich 
tend  to  aid  an  unlawful  purpose. — Cook  V. 
Noble,  181  Cal.  720.  186  Pac.  150,  approving 
doctrine  Godwin  v.  Caroline  Telephone  Co.. 
136  N,  C.  258,  103  Am.  St,  Rep.  941,  1  Ann. 
Cas.  203,  67  A,  L.  R.  251.  48  S.  E.  636. 

See.  also,  notes  89  Am.  Dec.  731;  1  Ann. 
Cas.  204. 

14 1 ,  Same— Same^Insnance  of  llqnor  li- 
cense by  municipal  oulhorltles  where  peti- 
tioner does  not  bring  forth  suHlclent  evi- 
dence of  his  compliance  with  requirements 
of  ordinance  providing  for  issuance  of  such 
license.— Hlppen  v.  Ford.  129  Cal.  315,  817, 
61  Fac.  929. 

1^  Same— Sane  — Justice  of  peace  to 
render  Judgment  by  default  against  defend- 
ant after  overruling  of  demurrer. — Hall  v. 
Kerrigan.  135  Cal.  4,  6,  66  Pac.  868. 

143.  Same — Same — Not  lie  to  compel  a 
referendum  under  city  charter  of  Los  An- 
geles, where  the  petitions  required  therefor 
were  not  tiled  within  the  thirty-day  limit, 
upon  the  expiration  of  which  the  ordinance 
became  eflecttve  and  beyond  the  reach  of 
a  referendum, — Rushton  v,  Icelander,  15  Cat 
App.  449,  116  Pac.  66. 

144.  Same  —  Same  —  Xot  lie  to  compel 
board  of  police  eommlaalonera  of  San  Fran- 
cisco to  issue  written  permits  to  carry  wea- 
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pons  to  aerents  of  a  society  organized  (or 
the  prevention  of  cruelty  to  children  and 
animals. — United  States  protective  Assn.  v. 
Board  of  Police  Commissioners,  14  CaU  App. 
350.  Ill  Fac.  766. 

145.  Sam«  —  Same  —  Not  lie  to  compel 
school  tniMtees  to  reinstate  teacher  who  has 

been  dismissed  without  a  hearing,  a  plain. 
Speedy  and  adequate  remedy  at  law  existing; 
In  an  action  on  contract  for  his  salary.— 
Taylor  v.  Mahoney,  12  Cal.  App.  649,  553,  107 
Pac.  1012. 

14A.  Sam^— Same — Performance  of  a  vala 
act,  such  as  the  filing  of  an  Ineffective  cer- 
tlflcate  showing  an  increase  of  capital 
stock,  which  Is  absolutely  void,  (or  failure 
to  give  the  notice  of  meeting  a.t  which  the 
Increase  was  voted  as  prescribed  by  the 
constitution  and  section  359  Civil  Code. — 
Navajo  aiin.  Co.  v.  Curry,  147  Cal.  682,  82 
Pac.  247. 

147.  Same— Same— Restoration  to  mem- 
bership of  party  who.  having  signed  written 
constitution  and  by-laws  of  Odd  Fellows 
lodge,  has  thereafter  been  expelled  under 
provisions  of  by-laws  for  violation  thereof. 
— Levy  v.  Magnolia  Lodge,  110  Cal.  297,  310, 
42  Pac.  887. 

A*  to  mandamna  to  obtain  relnatntment 
In  cinb  or  other  social  arena laat Ion,  see 

notes  8  L.  R.  A.  196,  196;  69  Am.  St.  Rep. 
SOO-203. 

148.  Same — Same— Tax-collector  to  exe- 
cute tnx-decd  (or  land  sold  (or  delinquent 
taxes  where  purchaser  (ailed  to  apply  for 
deed  within  time  limited  by  law. — Tuttle  v. 
Block,  104  Cal.  448.  449,  88  Pac.  109. 

140.  Snmr— -Same— TmstccM  of  reelnma- 
tton  diatrlct  to  levy  aseeHnmeBt  to  pay  judg- 
ment against  it. — Hensley  v.  Reclamation 
District,  121  Cal.  96,  98,  SS  Pac.  401. 

ISO.  Manner  of  action — Can  not  be  con- 
trolled by. — Writ  can  not  direct  what  de- 
cision or  Judgment  shall  be  rendered  by  sub- 
ordinate Judicial  tribunal,  nor  can  It  be 
granted  after  inferior  tribunal  has  acted  for 
purpose  of  reviewing  Its  decision.  To  re- 
view errors  Is  not  office  of  writ  of  mandate. 
— People  ex  rel.  Oesford  v.  Superior  Court, 
114  Cal.  466,  472,  46  Pac.  383. 

IBl.  Same— Conrt  can  be  compelled  to 
act,  but  having  acted.  Its  act  can  not  be  re- 
viewed by  mandamus.  Mandamus  will  lie 
to  set  court  in  motion  but  not  to  control 
result — Kerr  v.  Superior  Court,  ISO  Cal.  183, 
185.  62  Pac.  479. 

ISS.  Same— Penmn  who  nets  In  Judicial 
capacity  may  be  ordered  to  proceed  to  do  his 
duty  by  acting  and  deciding  according  to 
best  of  his  Judgment,  but  he  can  not  be 
directed  in  what  manner  he  shall  act  or  de- 
cide In  premises. — Francisco  v.  Manhattan 
Ins.  Co.,  36  Ca!.  283.  286. 

153.  Same— Subordinate  Judicial  tribunal 
may  be  compelled  to  proceed  and  exercise 
Its  (unctions  where  It  has  neglected  or  re- 
fused BO  to  do,  but  when  act  to  be  d'>ne  la 
Judicial  or  descretionary,  writ  can  not  direct 


what  decision  or  Judgment  shall  be  rendered. 
— People  ex  rel.  Oes(ord.  v.  Superior  Court, 
114  Cal.  466.  471,  46  Pac.  383. 

154.  Hnttcra  of  discretion. — Wherever  the 
action  of  the  court  Involves  the  exercise  of 
Judicial  discretion,  mandamus  will  not  lie 
to  control  such  action. — Am.  Well  A  Pros- 
pecting Co.  V.  Superior  Court,  19  Cal.  App. 
497,  126  Pac.  497. 

Aa  to  afenso  of  discretion  belns  eonected 
by  mandamusi  see  par.  60,  this  note. 

Aa  to  exercise  ot  discretion  not  controlled 
by  mnndamns,  see  par,  61,  this  note. 

IBS.  Same— Amount  of  attachment  boatl. 

— Fixing  amount  of  bond  In  attachment  pro- 
ceedings Is  within  the  discretion  of  the  trial 
court,  and  mandamus  will  not  lie  to  control 
such  action. — Am.  Well  &  Prospecting  Co. 
V.  Superior  Court,  19  Cal.  App.  497.  I'ii  Pac. 
497. 

ISA.  Same— Decision  of  board  of  county 
supcrvUorH. — Mandamus  will  not  lie  to 
compel  the  board  o(  county  supervisors  to 
create  a  separate  reclamation  district  out 
ot  the  petitioners'  lands,  since  such  board 
exercises  a  discretionary  function  In  re- 
viewing the  conflicting  evidence  as  to 
whether  such  lands  are  capable'  of  Inde- 
pendent reclamation. — Inglin  v.  Snider,  163 
Cal.  747,  127  Pac.  60. 

11^.  Not  a  writ  of  rlffht.— Not  a  civil  ac- 
tion, which  every  citizen  having  a  cause  of 
action  against  another  may  avail  himself 
of;  neither  will  it  lie  at  the  suit  of  every 
one  having  a  cause  of  action  against  a  per- 
son occupying  a  public  office. — Fox  v.  Work- 
man, 6  Cal.  App.  633,  635,  92  Pac.  742, 

As  to  civil  action   or  proceed iagr,  see  6 

Words  &  Phrases  (Ist  Series),  4329. 

Ae  to  when  writ  lies  vencmllyt  see  pars. 

1-14,  90-127,  this  note. 

As  to  when  mnndnmUa  wtU  not  lie  gen- 
emllr.  see  pars.  128-149,  this  note. 

155.  Application  of  section  1091,  post, 
leads  to  the  conclusion  that  If  affirmative 
allegations  of  a  certain  answer  present  mat- 
ters material  to  the  issue  before  the  court, 
and  are  not  controverted  either  by  pleading 
or  proof,  they  are  sufficient  to  support  the 
Judgment  ot  the  court,  although  no  evidence 
be  taken  to  support  them. — Fox  v.  Work- 
man, 6  Cal.  App.  633,  636,  92  Pac.  742. 

159.  The  writ  o(  mandamus  is  not  wholly 
a  writ  of  right,  but  lies,  to  a  considerable 
extent,  within  the  sound  Judicial  discretion 
of  the  court  where  the  application  la  made; 
and  no  court  should  allow  a  writ  of  man- 
damus to  compel  a  technical  compllancs 
with  the  letter  of  the  law,  where  such  com- 
pliance will  violate  the  spirit  of  the  law.  

McRae  v.  Pine.  25  Cal.  App.  594,  144  Pac.  983. 

IflO.  Not  anticipatory. — The  writ  can  not 
be  Issued  to  be  effectual  only  in  the  event 
the  inferior  tribunal  or  board  shall  subse- 
quently determine  a  matter  then  pending 
before  It  In  a  certain  way. — McOlnnls  v. 
Mayor  etc,  153  Cal.  716,  96  Pac.  367. 
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lei.  Notice  of  appllvaflon — BTldeaec  of 
■«rvlce    upon    all    portles  Intere»ted. — One 

who  applies  (or  an  alternative  writ  of 
mandate  to  require  a  judge  of  the  superior 
court  to  Btay  execution  on  a  Judgment  must, 
under  paragraph  4  of  Rule  XXVI  of  the 
supreme  court,  furnish  evidence  that  notice 
has  been  given  to  all  parties  Interested  that 
such  application  will  be  made.  In  order 
that  ther  mar  have  an  opportunity  to  op- 
pose the  Issuance  ot  the  writ. — Kaiser  v. 
Hancock.  26  Cal.  App.  S28,  143  Pac.  614. 

IftS.  Object  belkv  to  restore  peraoB  to 
rlsbt  slvcn  hy  law — Maadaaias  Is  proper 
remedr.  —  School-teacher  wrongfully  re- 
moved from  position  may  proceed  by  man- 
damus to  compel  her  reinstatement. — Ken- 
nedy V.  Board  of  Education,  82  Cal.  483,  491, 
22  Pac.  1042;  Falrchlld  v.  Board  of  Educa- 
tion, 107  Cal.  92,  93,  40  Pac.  26. 

163.  Objection  that  costs  VFcrr  Improprrly 
incinded  in  Jndsaieat — Can  not  be  set  up 
■s  defense  In  application  for  writ  of  man- 
date to  compel  trustees  ol  school  district 
to  Issue  proper  requisition  for  entire  amount 
of  said  judarment. — Howe  v.  Southrey,  144 
Cal.  76T,  76B.  78  Pac.  269. 

lU.  ObllsatlOB.  of  contract— Can  not  be 
enforced  by  maadamas. — It  only  lies  to  en- 
force performance  of  act  which  law  specially 
enjoins.  It  can  not  go  further  than  to  com- 
pel board  of  trustees  of  school  district  to 
Issue  its  requisition  for  exact  amount  of 
Judgment  against  them.  It  can  not  deter- 
mine whether  obligation  rests  upon  district 
to  pay  Interest  upon  Judgment. — Howe  v. 
southrey,  144  Cal.  767,  769,  78  Pac.  259. 

les.  oncer— Can  not  be  eanpellcd  to  pay 
■nm  of  money  by  mnudntc  unless  money  la 
in  his  ofllctal  custody,  legally  subject  to 
payment  of  demand  made  when  steps  are 
Initiated  to  enforce  payment  of  such  demand 
by  writ  of  mandate. — People  ex  rel.  Attor- 
ney-General V.  Reis,  76  Cal.  269,  275.  18  Pac. 
309. 

lOe,  Order  cbanBlnic  place  of  trial — Is 
matter  within  cosnlsanee  of  court,  upon 
w.hlch  It  acts  Judicially.  If  error  Intervenes 
to  injury  of  party  it  can  not  be  corrected 
liy  means  of  writ  of  mandamus. — People  ex 
rel.  Memlnger  v.  Sexton,  24  Cal.  78,  83. 

107.  Orders  ot  vonrt  —  Are  not  nsnally 
set  aside  by  mandanina. — If  order  is  one 
made  In  excess  of  court's  Jurisdiction,  man- 
date Is  not  remedy.  If  order  is  erroneous, 
mandate  will  not  lie. — O'Neill  v.  Reynolds, 
116  Cal.  264,  266,  48  Pac.  57. 

188.  Parties  defen<aat~-Gfneral  practice 
In  mandamns  has  been  to  proceed  against 
oflUclals  only  who  as  representatives  of  body 
politic  have  refused  performance  of  some 
duty  owed  to  plaintiff  or  relator;  yet  there 
seems  no  good  reason  why  their  principal, 
legal  entity  which  is  commonly  real  party 
to  be  affected  by  writ,  may  not  be  Joined  as 
defendant  in  proceeding.  Though  seldom 
necessary  party,  school  district  may  be 
Joined  as  defendant  In  proceeding  by  manda- 
mus against  Us  ofllcials  to  compel  perform- 


ance of  duty  enjoined  by  law. — Barber  t. 
Mulford,  117  Cal.  S66.  S58,  49  Pac.  206. 

109.  Same — Must  be  an  ofBclal  when  dvty 
Is  required. — No  person  can  be  compelled  to 

perform  Judicial  or  official  duties  unless  he 
is  Judge  or  other  officer  at  time  when  duty 
is  required  to  be  performed.  Writ  of  man- 
date can  not  compel  any  one  other  than 
officer  to  perform  official  act. — Leach  v.  Ait- 
ken,  91  Cal.  484,  486,  28  Pac.  777. 

170.  Same  —  Road-OTerscer  abonid  be 
made  party  to  proceeding  to  compel  board 
of  supervisors  to  repair,  open  and  put  cer- 
tain road  Into  proper  condition  for  public 
travel,  as  duty  devolves  upon  him  to  take 
charge  of  such  highways. — Peck  v.  Board 
of  Supervisors.  90  Cal.  884,  886,  27  Pac  301. 

171.  Performance  of  act  —  Beyond  that 
enjoined  by  law  upon  party  as  duty  per- 
taining to  his  ofUce  or  position  can  not  be 
commanded  by  any  court  In  this  state. 
Command  in  writ  of  mandate  which  imposes 
upon  treasurer  of  city  performance  of  act 
beyond  what  is  required  of  him  by  law  In 
discharge  of  duties  of  hla  ofllce  should  not 
be  inserted. — Davis  V.  Porter,  66  Cal,  658, 
669,  «  Pac.  746. 

172.  Petttlon  for  writ— Averments  l»— 
Taken  as  trnc — The  averments  In  a  petition 
for  mandamus  will  be  taken  as  true  upon 
demurrer.  —  Davidson  v,  Graham.  25  CaL 
App.  484,  144  Pac  147. 

173.  Same— Compliance  with  statute. — A 

petition  for  a  writ  of  mandate  is  not  sub- 
ject to  a  general  demurrer  for  insufficiency 
for  failure  to  set  out  the  contents  of  the 
aflldavit,  undertaking,  and  order  which  con- 
stitute the  process  under  which  property 
was  seized,  where  It  Is  alleged  that  such 
documents  were  made  In  accordance  with 
the  provisions  or  requirements  of  the  Code 
of  Civil  Procedure,  and  that  upon  receiving 
those  documents  the  sheriff  took  the  prop- 
erty into  his  possession. — Bailey  v.  Security 
Trust  Co.,  34  Cal.  App.  848,  167  Pac.  409. 

174.  Same  —  Snfllcleacy  of. — Where  the 
petitioner  Is  an  elector  and  a  tax-payer  of 
the  city,  and  the  Injury  complained  of  is  in 
effect  a  wrongful  dental  of  his  right  to 
vote  upon  a  question  which  affects  the  wel- 
fare of  the  community  Individually  and  col- 
lectively, and  the  relief  sought  Is  the  secur* 
Ing  of  an  enforcement  of  the  right,  he  is  a 
party  beneficially  Interested  within  the 
meaning  of  section  1069,  ante. — Conn  v.  City 
Council.  17  Cal.  App.  710,  121  Pac.  714,  719. 
See  to  same  effect  Locher  v.  Walsh,  17  Cal. 
App.  727,  121  Pac.  712. 

175.  An  allegation  that  there  was  money 
in  the  county  treasury  or  in  the  custody  of 
defendant  as  such  county  treasurer,  with 
which  to  pay  the  demand  sued  for,  is  neces- 
sary In  a  petition  tor  a  writ  of  mandate  to 
compel  a  county  treasurer  to  pay  money 
from  the  public  funds. — State  Commission 
in  Lunacy  v.  Welch,  20  Cal.  App.  624,  129 
Pac.  974,  976. 

17»,  Fetltloa  to  eumpel— Judge  tm  Mx 
nmoBMt  of  stay-bond  on  appeal  from  order 
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appolntinsr  receiver  must  allege  that  appeal 
has  been  taken.  Averment  that  petitioner  la 
desirous  of  appealing  from  such  order  la  not 
sufflclent. — De  Leonls  v.  York,  140  Cal.  333, 
S34,  78  Pac.  1058. 

177.  Same — §tate  controller  to  draw  war- 
rant to  state  printer  Is  fatally  defective 
because  of  failure  to  allege  that  there  Is 
any  mouex  not  otherwtae  appropriated  by 
law.  out  of  which  oompensatlon  In  question 
18  directed  to  be  paid.— Redding  v.  Bell.  4 
Cal.  888,-384;  People  ex  rel.  Attorney-Gen- 
eral V.  Reis.  76  CaL  269,  276,  18  Pac.  809. 

ITS*  Power  to  comply  witk  order  of  eonrt 
In  premise*  having  been  lost  or  taken  away, 
at  time  of  application  for  writ,  mandamus 
will  not  He. — McClatchy  v.  Matthews,  135 
Cal.  274,  276,  6?  Pac.  134. 

179.  Presumption— Is  that  olBclal  duty  Is 
regalariy  performed)  and  where  parties  pre- 
sented their  warrants  for  labor  done  for 
county  to  county  treasurer  for  payment, 
there  being  money  and  proper  fund  for  that 
purpose,  they  were  apparently  entitled  to 
have  it  paid  without  question;  and  when 
they  go  into  court  to  compel  payment  by 
mandamus  they  make  out  prima  facie  case 
by  setting  out  regular  Issuance  of  writ, 
their  ownership  of  tt,  refusal  of  treasurer 
to  pay  It,  and  fact  that  there  was  money  In 
treasury  out  of  which  It  could  be  paid,  bur- 
den of  proof  In  case  Is  upon  treasurer  to 
show  that  he  was  Juatlfled  in  retnsing  pay- 
ment.-~McCk>wan  v.  Ford,  107  Cal.  177,  186, 
40  Pac.  281, 

ISO.  Prerosatlvc  writ,  —  The  petitioner 
must  show  that  he  Is  entitled  to  the  relief 
demanded  and  that  It  ia  the  duty  of  the  in- 
ferior board,  tribunal  or  person  to  perform 
tile  act  which  It  is  claimed  he  refuses  to 
perform, — Gray  v.  MulUns,  15  Cal.  App.  119, 
113  Pac.  694. 

IHI.  Prevention  of  tallnre  of  Jnstiee  ■ 
Wiierr  there  is  no  speelflc  remedy  In  ordi- 
nary eonrse  of  law.  Is  only  reason  for  writ. 
To  authorize  its  use  there  should  be  not  only 
want  of  specific  legal  remediest  but  also 
there  should  be  specific  legal  right,  and  the 
right  must  he  perfect,  not  Inchoate. — ^People 
ex  rel.  Smith  v.  Olds.  8  C^L  167,  176,  171,  68 
Am.  Dec.  898. 

•  183.  Proeesa  of  anperior  courts — Bxtcuda 
throughout  state,  and  this  Includes  man- 
damus, certiorari,  and  prohibition. — Kings 
Co.  V.  Johnson,  104  Cal.  198,  208,  204,  87  Pac. 
870. 

183.  Pnrposc  to  be  accomplished  by  writ 
necessary. — Court  will  not  undertake  to 
exercise  power  through  writ  of  mandamus 
except  when  it  can  exercise  It  to  some  pur- 
pose.— ''Kerr  v.  Superior  Court,  180  Cal.  183, 
186,  62  Pac.  479. 

184.  Same  —  BuforecMent  of  atatatory 
right  makes  it  necessary  tor  petition  to 
aver  or  show  purpose  or  object,  and  motive 
of  the  petitioner,  whether  proper  or  im- 
proper, can  not  be  set  up  to  defeat  right. — 
Johnson  V.  Langdon,  136  Cal.  624,  626,  87 
Am.  St.  Rep.  166,  67  Pac.  1050. 


ISS.  Same  — Falling  to  show  that  writ 
will  serve  or  protect  some  right  or  interest 

makes  complaint  for  writ  defective,  for  It 
will  not  Issue  where  plaintiff  has  no  Inter- 
est In  action  or  where  no  benefit  can  be  de- 
rived   therefrom. — Bills   ▼.    Workman,  144 

Cal.  113.  115.  77  Pac.  822. 

ISO,  Seme —  Fundamental  principle  of 
law  of  mandamus  Is  that  writ  will  never 
be  granted  In  case  where.  If  Issued,  It 
would  prove  unavailing. — Board  of  Educa,- 
tlon  V.  Common  Council,  128  Cal.  369,  372, 
60  Pac.  976.  See  San  Diego  School  Dlat.  v. 
Board  of  Supervisors,  97  Cal.  438.  439,  32  Pac. 
517:  Moore  v.  Morrison,- 130  Cal.  80,  82,  62 
Pac.  lies.  ' 

IS7.  Hrfdsal  to  Issue  nrrit— No  advan- 
tage to  be  derived. — Where,  upon  petition 
for  a  writ  of  mandate,  an  examination  of 
the  facts  shows  that  the  issuance  of  such 
writ  will  confer  no  appreciable  advantage 
upon  the  petitioners,  such  writ  will  not  be 
Issued. — ^Uoore  v.  Conley,  163  Cal.  609,  126 
Pac.  492. 

As  to  the  dismiMMl  of  an  applicntlon  for 
i»andamua  when  the  question  Involved  haa 
become  immuterlal,  see  note  5  Ann.  Cae. 

620. 

188.  Since,  after  the  record  of  assess- 
ments has  been  delivered  to  the  controller 
for  collection,  the  state  board  of  equaliza- 
tion haa  no  power  to  change  such  record, 
mandamus  will  not  He  to  compel  such  board 
to  list  a  railroad  company  for  taxation.  un> 
der  the  rule  that  a  writ  of  mandate  will  not 
Issue  to  compel  the  performance  of  an  act 
that  will  be  wholly  void  and  of  no  posalble 
benefit  to  the  petitioner. — San  Diego  A  A. 
R.  Co.  V.  Cal.  St.  Board  of  Equalization,  164 
Cal.  41,  127  Pac.  158. 

180.  Reporter's  fees  at  preliminary  exam- 
inations— In  San  Francisco. — Writ  to  com- 
pel treasurer  of  the  city  and  county  to  draw 
a  warrant  for  the  fees  of  a  police  court  re- 
porter under  section  870  Penal  Code  held 
improperly  granted,  and  that  demurrer 
should  have  been  overruled  without  leave 
to  amend.— Trefta  v.  McDougald.  16  Cal. 
App.  S88,  115  Pac.  6SS. 

ISO.    Repreacntatlon  m  election  board. — 

Where  the  charter  of  a  municipality  makes 
It  the  Imperative  duty  of  the  mayor  to  al- 
low equal  representation  on  the  election 
board  to  the  two  political  parties  casting 
the  highest  vote  at  the  last  general  election, 
a  political  party  entitled  to  representation 
may  have  the  writ  to  enforce  Its  right. — 
Independence  League  v.  Taylor,  154  Cal.  184, 
97  Pac.  303. 

Aa  to  elections,  see  pars.  63,  92,  this  note. 

191,  Risht-  to  Inspect  records  of  eorpora- 
tlon— By  stockholder. — Right  being  statu- 
tory. It  is  not  necessary  for  petition  to 
aver  or  show  purpose  or  object  of  Inspection, 
neither  is  it  any  defense  to  allege  that  ob- 
jects and  purposes  are  bnproper  and  that 
petitioner  desires  to  Injure  business  oX  cor- 
poration. Clear  legal  right  given  by  consti- 
tution and  statute  can  not  be  defeated  by 
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stopping  to  inquire  into  motives. — Johnson 
V.  Langdon.  135  Cal.  624,  626,  87  Am.  St.  Rep. 
166.  67  Pac.  1050. 

Am  to  mandomns  to  enforce  provisions  at 
br-iawM  oC  eorpoTKtioB,  see  note  82  !>.  R.  A. 
B75. 

An  to  mandamus  to  private  corporatioo  to 
compfl  performance  of  doty,  aee  notes  37 
Am.  St.  Rep.  317-323;  40  Am.  St.  Rep.  140. 

IBS.  Salary,  compelllns  parment  of — Ol- 
flee  heInK  llll*d  by  de  facto  ofllcer.  court 
can  not  determine  right  to  fees  and  emolu- 
ments of  such  office  until  right  to  office  is 
determined,  and  .writ  of  mandate  by  party 
claiming  title  to  office,  but  not  In  posses- 
sion thereof,  must  be  denied. — Meredith  v. 
Board  of  Supervisors,  60  Cal.  433-435. 

19S.  Same— Bes  Jvdieata. — Judgment  In 
mandamus  against  board  of  Buperviaors  as 
to  salary  of  district  attorney  ia  not  res  Judi- 
cata as  against  one  having  title  to  such 
office  and  not  made  party  to  such  action. — 
People  ex  tel.  Dorsey  v.  Smith,  28  Cal.  21. 
25. 

IM.  Scope  of  Inqnlrr — Trntli  of  facts  as- 
■nined. — In  disposing  of  a  petition  for  a 
writ  of  mandate,  the  supreme  court  will 
assume  that  the  facts  stated  by  the  peti- 
tioners therein  are  true.  In  the  absence  of 
any  opportunity  afforded  the  respondent  to 
contest  them.— Moore  v.  Conley,  168  Cal.  609, 
126  Pac.  492. 

1S6.  Btatate  of  Iteltatlowi-^s  applicable 
to  petition  (or  writ  of  mandate.  Provisions 
of  part  two  of  this  code  constitute  rules  of 
practice  in  proceedings  for  mandamus  and 
contain  provisions  upon  subject  of  limita- 
tion of  actions.  Word  "action"  used  therein 
Includes  special  proceeding  of  civil  nature, 
and  application  for  writ  of  mandate  Is  such 
proceeding. — Jones  V.  Board  of  Police  Com- 
missioners, 141  Cal.  96,  97,  B8.  74  Pac  696. 

IM.  Stenograpble  report  —  Mandate  to 
compel  preparatlMi. — Under  the  provisions 
of  the  above  section  a  mandate  will  Issue, 
upon  proper  showing,  to  compel  perform- 
ance of  the  duty  enjoined  upon  the  steno- 
graphic reporter  of  a  court,  to  prepare  a 
transcript  on  appeal  taken  under  the  new 
and  alternattve  method  In  accordance  with 
the  provisions  of  sections  954a  and  954b, 
ante— Harris  V.  Burt,  —  Cal.  App.  — ,  190 
Pac.  1058. 

1D7.  Sopreme  coori  and  saperlor  e*art — 
Both  have  original  Jurisdiction  to  Issue 
writs  of  mandamus,  certiorari,  and  prohibi- 
tion.—Santa  Cruz  G.  T.  J.  S.  Co.  v.  Board  of 
Supervisors,  62  Cal.  40.  41.  See  Miller  V. 
Board  of  Supervisors,  26  Cal.  93.  96,  96. 

IBS.  Tax-payer  or  resident  eleetor  — Not 
party  benenclally  Interested,  when.— Tax- 
payer, resident  or  elector  of  a  state  as  such 
Is  not  a  party  beneficially  interested  In  hav- 
ing a  special  election  called  tor  the  purpose 
of  submitting  to  a  vote  the  confirmation  of 
the  granting  of  a  franchise  to  build  a 
wharf,  etc..  so  as  to  entitle  bim  to  bring 
mandamus  to  cn:n;t..-l   the   calling  of  such 


election.  The  only  party  so  beneficially  In- 
terested Is  the  one  to  whom  the  fra;nchlse 
Is  granted. — Webster  v.  Common  Council,  8 
Cal.  App.  480,  482,  97  Pac.  92. 

189.  Title  to  oOlce— Can  not  be  tried  In 
proeeedlns  to  obtain  mandanins  against 
state  controller  to  draw  his  warrant  for 
salary  attached  to  such  office,  nor  can  third 
person  set  up  want  of  title  as  defense  to 
proceeding  by  incumbent  of  office  to  ob- 
tain his  salary. — Turner  v.  Melony,  13  Cal. 
621,  62:!. 

See.  also,  pars  5,  121,  199  et.  seq.,  this  note. 

200.  The  rule  that  the  title  to  an  office 
can  not  be  Incidentally  determined  in  an  ap- 
plication for  mandamus  is  not  jurisdictional, 
but  Is  merely  one  or  procedure.— McKannay 
v.  Horton,  IBl  Cal.  71«,  21  Pac.  698. 

ZOl.  Same- ' '  Contending  boards  of  super- 
visors.— The  question  of  legal  title  to  office 
as  between  contending  boards  of  supervisor.^ 
ts  not  Involved  In  proceeding  by  mandate 
to  compel  auditor  to  compute  and  enter  tax 
upon  assess  men  t- roll  in  conformity  with 
rates  fixed  by  order  of  body  claiming  to  be 
board  of  supervisors,  for  such  inquiry  goes 
to  right  of  either  board  to  act,  as  contra- 
distinguished from  title  of  either  as  to  of- 
fice.— Morton  v.  Broderick,  118  .Cfal.  474.  482. 
60  Pac.  644. 

202.  Same— Demand  that  defendant  hand 
over  books  and  papers  and  allow  relator  to 
enter  upon  discbarge  of  duties  of  office, 
upon  ground  that  he  is  entitled  to  It  ami 
that  he  Is  unlawfully  precluded  from  en- 
joyment of  It  by  defendant.  Is  In  reality  an 
attempt  to  try  title  to  office. — People  ex  rel. 
Smith  V.  Olds,  8  Cal.  167.  174,  176,  68  Am. 
Dec.  398. 

203.  Same  -~  Incidentally  determined. — 

Where  two  persons  claim  to  be  mayor  of 
the  city  and  county  of  San  Francisco,  and 
each  appoints  a  different  person  as  his  sec- 
retary, the  situation  Is  one  of  sufficient 
urgency  to  warrant  the  maintenance  of  a 
proceeding  In  mandamus  by  one  of  the  ap- 
pointees against  the  auditor  for  the  ap- 
proval of  his  claim  for  salary.  In  which  It 
may  be  incidentally  determined  who  Is  de 
facto  mayor. — McKannay  v.  Horton,  151  Cal. 
716.  91  Pac.  598. 

204.  Same— Ofllce  being  SUcd.  maadamns 
will  not  lie*  although  office  be  filled  only  by 
de  facto  officer.^People  ex  fel.  Smith  v. 
Olds,  3  Cal.  167.  175.  176,  58  Am.  Dec.  398. 

205.  Same— Party  In  office  under  color  of 
lairfnl  right  and  claiming  to  be  lawful  in- 
cumbent, his  title  to  office  can  not  be  tried 
by  mandamus. — ^People  ex  rel.  Smith  v.  Olds, 
8  Cal.  167.  17E,  58  Am.  Dec.  898. 

200.  Same — Person  shoirlng  prima  fade 
right  to  office  may  apply  by  mandamus  to 
have  proper  oath  of  office  administered  to 
lilm,  to  the  end  that  it  may  place  him  In 
condition  to  assert  his  legal  rights,  but  be 
would  still  have  to  resort  to  quo  warranto 
to  nust  Incumbent  and  get  possession  of 
office.— People  ex  ret.  Smith  ▼.  Olds,  3  Cal. 
167,  175,  68  Am,  Dec.  398. 
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207.  Same — Rlsht  to  ofllcc  emm  not  be  ac- 
enr«d  hy  mandaiuiia,  nor  even  right  of  pos- 
aesalon,  although  It  may  enforce  such  right. 
— People  ex  rel.  Smith  v.  Olda,  3  Cal.  167, 
175,  58  Am.  Dec.  SS>8. 


306.  Same— Wliea  oaly  iBcidentallr  In- 
volved, 1b  no  ground  for  refusal  to  Issue 
writ  of  mandate  where  It  Is  invoked  to  en- 
force speclflc  duty  and  remedies  at  law  are 
not  adequate.  It  will  act  under  such  cir- 
cumstances aa  does  equity  and  Inquire  into 
and  determine  rights  so  far  as.  but  no  fur- 
ther than,  may  be  necessary  to  grant  relief 
sought. — Morton  v.  Broderlck.  118  Cal.  474, 
4S1,  50  Pac.  644. 

Aa  to  maDdainiw  to  compel  sarreBder  of 
ofllee,  see  note  31  li.  R.  A.  342-368. 

200.  Writ  of— lasnes  ontf  to  compel  per- 
formaace  of  act  which  law  specially  en- 
joins as  duty  resulting  from  oHlce,  trust,  or 
station. — Peck  v.  Board  of  Supervisors,  90 
Cal.  384,  386,  27  Pac.  301. 

210.  Same — May  iasae  la  wkat  eases. — ■ 

The  writ  may  issue  In  cases  mentioned  In 
above  section,  only,  when  It  Is  evident  that 
law  has  provided  no  other  sufflclent  rem- 
edy.— Kimball  V.  Union  Water  Co„  44  Cal. 
173,  175. 


Ul.  Same — Under  our  statute — Like  writ 
of  proeedeado  ad  Jadlelnm  at  commoa  law, 

which  issued  ont  of  court  of  chancery,  com- 
manding, in  name  of  sovereign,  Judges  who 
failed  to  give  Judgment  In  any  suits  before 
them,  when  it  was  their  duty  so  to  do.  to 
proceed  to  Judgment:  but  command  was  not 
to  give  any  particular  Judgment,  for  that. 
If  erroneous,  could  be  set  aside  In  course  ot 
appeal. — People  ex  rel.  Memlnger  v.  Sexton, 
24  Cal.  78,  84. 

212.  Writ  of  paaaeaslon-— lasMed  under  or- 
der of  court  can  not  be  set  aside  by  man- 
damns. — If  the  court  committed  error  there- 
in, or  in  refusing  to  set  aside  execution  of 
writ,  party  could  appeal  therefrom  and  have 
error  corrected,  but  error  can  not  be  cor- 
rected by  mandamus. — Gutierrez  v.  Superior 
Court,  106  Cal.  171,  172,  39  Pac.  530. 

31S,  WronKful  order  of  dismissal  of  ap- 
peal.— A  writ  of  mandate  will  lie  to  vacate 
a  wrongful  order  of  dismissal  given  by  the 
superior  court  of  an  appeal  from  a  Justices' 
court  and  to  restore  the  appeal  to  the  cal- 
endar of  the  superior  court  for  trial. — Pea- 
cock v.  Superior  Court,  163  Cal.  701,  126  Pac. 
976,  citing  Golden  Gate  Tile  Co.  v.  Superior 
Court,  159  Cal.  474,  114  Pac.  978;  Edwards  v. 
Superior  Court,  159  Cal.  712,  116  Pac.  649. 

See,  also,  par.  64,  this  note. 


§  1086.   WBIT,  WHEN  AND  UPON  WHAT  TO  ISSUE.   The  writ  must  be 

issued  in  all  cases  where  there  is  uot  a  plain,  speedy,  and  adequate  remedy,  in 

the  ordinary  course  of  law.  It  mnst  be  issued  upon  the  verified  petition  of  the 

party  beneficially  interested. 

History:  Enacted  March  11,'  1872,  re-enactment  of  S  468  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  183,  held  unconstitutional,  see  history,  S  6  ante; 
amendment  approved  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  307, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 


WRIT  OP  MANDAMUS— WHEN  AND 
UPON  WHAT  ISSUED. 

I.  In  GEHratAi-,  1-6. 

II.  Party  Beneficiallt  Inteeested,  7-26. 

IIL  Plain,  Speedt,  and  Adeouate  Beuedt 
— EmoT  or,  27-39. 

I.  In  General. 

1.  Ab  to  showing  necessary. 

2.  Affidavit — May  be  treated  as  a  com- 

plaint. 

8.  By  city  against  offleial  of  city. 

4.  Constmetion  of  section — As  'limitation 

npon  power  of  court. 

5.  Prayer  of  complaint  —  Amendment, 

changing  to  equitable  relief. 

6.  Writ — Issued  npon  an  unverified  com- 

plaint. 

II.  Party  Beneficiau.t  Interested. 

7.  Appointment  of  chief  of  po|!ee — Man- 

damus —  Persons  entitled  to  relief 
— Common  council. 
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8.  Calling  election — Tax-payer  and  prop- 

erty-owner, is  party  beneficially  in- 
terested. 

9.  Consolidation -election  returns — Canvasa 

of  —  Mandamus  to  compel  —  Tax- 
payer interested  party. 

10.  Enforcement  of  the  mere  naked  right. 

11.  Executor  or  trustee  of  express  trust — 

Is  party  beneficially  interested. 

12.  Inspection  of  public  records  —  Party 

beneficially  interested.  , 

13.  Moving  school-house — Tax-payer  may 

have  mandate. 

14.  Not  necessarily  party  of  record. 

15.  Nuisance — ^Removal  of,  can  not  be  com- 

pelled by  mandate. 

10.  Performance  of  duty  by  public  officer 
— Citizen  who  has  no  beneficial  in- 
terest different,  etc 

17.  Prosecution  for  misdemeanoi^-Citizcm 
is  not  party  beneflciftlly  intereBted. 

16.  Remnvnl  of  nuisance — Can  not  be  eom^ 

pclled  by  mandate. 
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19.  Right  of  inspection  of  ilocument — Cus- 

tody of  public  officer. 

20.  Bight  of  stockholder-^To  examine  rec- 

ords and  books  of  corporation. 

21.  Seeking  to  compel  affirmative  action — 

On  part  of  board  or  public  officer. 

22.  Street  improvement  —  Execution  of 

contract  —  Mandamus  by  property- 
owner — Demand. 

23.  Same  —  Same  —  Proper'.y-owners  — 

Beneficially  interested  parties. 

24.  Street  lighting  —  Tax-payer  is  party 

beneficially  interested. 

25.  Taxation  —  Beneficial  interest  of  one 

tax-payer.  • 

26.  Tax-pajrer  has  interest  which  is  dis- 

tinguislied  from  that  of  mass. 

IIL  Plain,  Speedt,  and  Adequate  Reukdt 
— ErpECT  Or. 

27,  28.  As  to  when  writ  issues.  - 

29.  Appeal — Certiorari  differs  from  man- 

damus and  prohibition. 

30.  Same  —  Appeal   from    matter  com- 

plained of  affording  plain,  speedy, 
etc. 

Al,  32.  Same — Appeal,  remedy  by  being  in- 
adequate. 

33.  Direct  remedy  can  not  be  rejfected. 

34.  Legal  remedy  which  will  prevent  man- 

damus—Moat  not  only  be  specific, 

etc. 

35.  Mandamus  will  not  lie,  when. 

36.  Petition  showing  on  its  face  that  ap- 

plicant has  plain,  etc 

37.  Right  to  inspect  records  of  a  corpora- 

tion— By  stocltholder. 

38.  Subordinate  officer  or  tribunal  —  Re- 

fusing to  perform  positive  duty. 

39.  Usurpation  of  office  —  Law  provides 

ipMdy  and  adequate  remedy. 

See,  ante,  9  1085  and  note. 

I.  IN  QBNERAL. 

1.  Am  to  •k«>wlav  BMcMarr. — A  resident 
property  owner  ana  tax-payer  of  the  county 
of  Lob  Angrelea  has  no  right  to  maintain  a 
proceeding  in  mandamus  to  compel  the  sher- 
iff to  pay  into  the  county  treasurer  certain 
fees  collected  and  alleged  to  have  been 
wrongfully  appropriated  by  htm,  In  the  ab- 
sence of  any  showing  that  the  proper 
county  officers  have  refused  to  commence  or 
prosecute  such  a  proceeding". — Keith  v.  Ham- 
mel,  29  Cal.  App.  ISl,  164  Pao.  871. 

a.  AIMmtW— May  »«  twate*  u  a  tsam- 
plalBt  and  demurred  to. — McCrary  v.  Beau- 
dry.  67  Cat.  120,  7  Pac.  2<4. 

S.  By  city  asatB^t  olBelal  of  vltr. — Where 
officers  of  a  city  charged  with  the  perform- 
ance of  ministerial  duties,  neglect  or  refuse 
to  follow  the  direction  of  the  law  under 
which  they  have  assumed  office,  it  would 
seem  most  proper  that  the  city,  by  Its  com- 
mon council,  should  be  permitted  In  a  pro- 


ceeding of  this  kind  to  compel  such  officers 
to  fulfil  the  obligation  which  their  oath 
haa  Imposed  upon  them. — City  of  San  Diego 
V.  Capps,  32  Cal.  App.  461,  161  Pac.  2SS. 

4.  COMMtrnetm  of  aeetlon — ^Ao  UmltatloK 
apoa  power  of  court. — The  above  section  la 
limitation  upon  powers  of  court  as  con- 
ferred by  preceding  section,  and  not  an  en- 
largement of  BHCh  powers.  —  Kimball  v. 
Union  Water  Co.,  44  Cal.  173,  175. 

5.  Prayer  of  complaint  —  Amendment, 
chanslnv  to  eqaltable  relief. — It  is  Irregular 
under  our  system  of  procedure  to  change  a 
proceeding  in  mandamus  to  an  action  for 
equitable  relief  or  for  the  recovery  of  dam- 
ages by  an  amendment  of  the  complaint. — 
Franscloni  v.  Soledad  I^nd  ft  Water  Co^  170 
Cal.  221.  14»  Pac  161. 

S.  Wrlt—^Mncd  npoB  an  nnvcrlfled  com- 
plalat  unaccompanied  by  an  affidavit  can 
not  be  taken  advantage  of  In  supreme  court, 
where  parties  went  to  trial  on  complaint 
without  objecting  to  lack  of  affidavit.  Ob- 
jection comes  too  late  when  made  for  first 
time  on  appeal.  There  Is  no  reason  why 
defendant  may  not  waive  affidavit,  and  In 
such  case  It  will  be  considered  to  have  been 
waived. — People  ex  rel.  Attorney -General  v. 
Rels,  76  Cal.  269,  276,  18  Pac.  309. 

II.  PARTY  BENEFICIALLY  INTERESTED. 

7.  Appointment  of  chief  of  police — ^Man- 
damna — Peranna  entitled  to  relief — Comnioa 

conncll. — The  common  council  of  a  city  for 
such  a  beneficial  interest  In  the  appointment 
of  a  superintendent  or  chief  of  police  for 
such  city  by  the  mayor  thereof,  as  provided 
b^  a  freeholders'  charter  of  auch  city,  as  to 
make  them  proper  partlea  under  the  pro- 
vifllons  of  the  above  section  to  petition  for 
a  writ  of  mandamus  to  compel  such  execu- 
tive to  make  such  appointment,  upon  his 
refusal  to  do  so. — City  of  San  Diego  v. 
Capps,  32  Cal.  App.  461.  163  Pac.  235. 

8.  Calling  election— Tax-payer  and  prtyf- 
erty-owner.  U  party  beaeflclall'y  Intercated 

to  bring  mandamus  requiring  board  of  trus- 
tees of  San  Luis  Obispo  to  call  election  on 
question  of  disincorporating  municipality 
under  statute.  Case  differs  from  one  where 
only  allegation  Is  that  plaintiff  Is  qualified 
elector. — ^Frederick  v.  San  Luis  Obispo,  118 
Cal.  391.  392,  S93,  50  Pac.  «61.  See  Maxwell 
V.  Board  of  Supervisors,  S3  Cal.  389,  392, 
393:  Hyatt  v.  Allen.  54  Cal.  353,  S60;  Eby  v. 
Board  of  School  Trustees,  87  Cal.  1«S.  176. 
25  Pac.  240. 

Ah  to  action  to  be  In  name  of  party  In 
intereaf,  see,  ante,  S  367  and  note. 

Aa  to  party  be Befle tally  Intercated  who 
inay  bring  action  tor  eertlorarit  see.  ante, 
g  1069  and  note  pars.  10-13,  17,  18. 

Aa  to  tax-payer  being  party  bcneaclally 
Interested  so  an  to  bring  certiorari  to  anaal 
aotiDn  of  public  olBeer  or  board,  see,  ante. 
S  1069  and  note  pars.  11-13. 

8.  CoBaolldntloa-elcctlon  retHma  —  Caa- 
vaaa  ofr— Handamna  to  compel— 'Ite-payer 
•ntcrealcd  party. — In  a  proceeding*  to  secure 
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mandamus  to  compel  the  board  of  trustees 
of  a  city  to  canvass  the  returns  of  a  certain 
election  held  In  that  city  for  consolidation 
of  said  city  with  another  city,  tax-payers  of 
the  city  are  beneficially  interested  in  such 
proceedlnffs,  since  the  matter  bears  a  direct 
relation  to  the  question  of  the  amount  of 
taxes  to  be  paid,  and  may  maintain  the  pro- 
ceedlnss  for  a  writ  of  mandamus. — Taft  v. 
Haas,  34  Cal.  App.  309.  167  Pac.  806. 

19,  EmfOreemeat  of  the  Merc  Makcd 
riykt  or  grratiflcatton  of  Idle  curiosity  can 
not  be  secured  aa^  matter  of  course  by  writ 
of  mandate.    It  Is  necessary  for  petitioner 

to  show  some  apeclflc  Interest  or  beneficial 
purpose  to  be  derived  from  issuance  of  writ. 
— Johnson  v.  Ltangdon,  136  Cal.  624,  626,  87 
Am.  St.  Rep.  166,  67  Pac.  1060. 

11.  Executor  or  frnatee  of  ezprcu  traat 
. — !■  party  beneflctaliy  Intereated  and  may 

Invoke  any  remedy  afforded  by  law  of 
land  in  bis  own  name  without  Joining  with 
him  person  or  persons  for  whose  benefit  he 
is  actlnsr.  In  all  cases  where  such  remedy 
Is  lawful  and  proper,  and  he  labors  under 
no  disability  which  would  attach  to  parties 
for  whom  he  acts. — Tyler  t.  Hougrhton,  26 
Cal.  26,  29. 

U.  iBspectloD  of  pHbUc  records — Partr 
beBcfldally  iMtcreated. — Under  the  provi- 
sions of  the  above  section  a  writ  of  man- 
damus must  Issue  in  favor  of  a  party  bene- 
ficially interested  upon  his  flllng  a  proper 
petition;  but  In  ah  action  In  mandamus  by 
a  resident,  citizen,  and  tax-payer  of  a  city 
to  compel  its  ofilcers  to  allow  the  petitioner 
to  Inspect  and  examine  certain  books,  of 
account,  records,  papers,  and  documents 
kept  by  such  officers,  under  the  claim  that 
the  same  were  public  records,  where  the 
answer  altegeB  that  the  plaintiff  Is  not  the 
party  beneficially  Interested,  but  sought 
the  information  for  a  gaa  and  electric  cor- 
poration engagred  in  competition  with  the 
city,  a  Judgment  In  favor  of  the  plaintiff 
on  the  pleadings  was  erroneous. — Mushet 
V.  Department  of  Public  Service,  36  Cal. 
App.  630.  170  Pac.  653. 

13.  Hovlnv  schoal-hoiuc— Tax -payer  may 
have  mandate  to  compel  board  of  school 
trustees  not  to  unlawfully  move  school- 
bouse,  although  Injury  to  him  Is  same  In 
kind  as  that  suffered  by  all  others  from 
whose  residences  new  site  Is  more  distant 
than  the  old. — Bby  v.  Board  of  School 
Trustees.  87  Cal.  166,  174.  25  Pac.  240. 

14.  Not  Deccsaarlly  party  of  record. — 
Party  beneficially  Interested  does  not  mean 
party  of  record  In  action  or  proceeding  to 
which  writ  of  mandate  is  auxiliary  or  cor- 
rective, for  ordinarily  there  Is  no  such  ac- 
tion or  proceeding.  It  differs  from  party 
referred  to  by  statute  who  may  apply  for 
writ  of  certiorari, — Elliott  v.  Superior 
Court.  144  Cal.  501,  608,  77  Pac.  1109. 

15.  Nnlsnaee — RcmoTal   of,  can   mot  be 

compelled  by  maadatcw — ^As  to  generally.  See 
par.  18,  this  note. 


Ift.  PerforMance  of  daty  by  pnblle  oS- 
cer — CIttsen  who  has  no  benefldal  Interest 
different  or  distinct  from  that  of  citizens  at 
large  has  no  power  to  bring  action  of  man- 
damus to  compel  public  officer  to  perform 
duty. — People  ex  rel.  Wirt  v.  Budd,  5  Cal. 
Unrep.  672,  47  Pac.  594, 

IT.  Proseentlon  for  miadcmeanor  —  Citl- 
■en  Is  not  party  beneflclBllr  Intereated  so 

as  to  compel  arrest  and  prosecution  of 
party  who  has  committed  misdemeanor.  If 
oincers  of  law  fail  to  do  their  duty  where 
rights  of  public  are  Involved,  law  provides 
remedy  In  such  cases.  Private  individual 
can  apply  for  this  remedy  only  In  those 
cases  where  he  has  some  private  or  par- 
ticular interest  to  be  subserved,  or  some 
particular  right  to  be  preserved  or  pro- 
tected, by  aid  of  this  process.  Independent 
of  that  which  he  holds  with  public  at  large. 
— Fritts  V.  Charles,  145  Cal.  512,  513,  78  Pac. 
1057. 

18.  Removal  oC  nnlsnnee— Can  not  be 
compelled  by  mandate  at  Instance  of  a 
private  dtisen  where  showing  made  Is 
that  the  nuisance  complained  of  Is  not  more 
injurious  to  him  than  It  Is  to  inhabitants 
at  large.  Injury  or  annoyance  suffered 
may  be  greater  In  degree,  but  It  la  not 
different  in  kind  from  that  sustained  by 
public;  therefore  he  receives  from  It  no 
special  Injury  for  which  he  is  entitled  In 
law  to  private  action. — Marlnl  v.  Graham, 
67  Cal.  130,  133.  7  Pac.  442.  See  Hopkins  v. 
Western  Pac.  R.  Co.,  60  Cat.  190,  194;  Col- 
non  V.  Orr,  71  Cal.  48.  46,  11  Pac.  814; 
People  ex  rel.  Wirt  v.  Budd.  6  Cal.  Unrop. 
672,  47  Pac.  694:  Fritta  v.  Charles,  14B  Cal. 
612.  613,  78  Pac.  1057. 

1ft.  RIvbC  of  InapeetloD  of  docament— In 
enntody  of  public  oOeer  can  not  be  enforced 
by  writ  of  mandate.  Writ  must  be  Issued 
upon  affidavit  upon  application  of  party 
beneficially  Interested,  and  conceding  that 
such  document  was  part  of  public  records, 
citizen  of  state  a^  such  can  have  no  bene- 
ficial interest  in  inspection  of  such  docu- 
ment, and  where  petitioner  does  not  allege 
any  such  special  interest  writ  must  be  de- 
nied.— Colnon  V.  Orr,  71  Cal,  48,  46,  11  Pac. 
S14. 

20.  Right  of  atoekholdei^-To  examine 
records  and  books  of  corporation  Is  given 

by  constitution  and  statute  and  can  not  be 
defeated  by  stopping  to  Inquire  Into  mo- 
tives. Remedy  of  stockholder  when  refused 
right  is  by  mandamus. — Johnson  v.  Lang- 
don,  135  Cal.  624,  626,  87  Am.  St.  Rep.  166, 
«7  Pac.  1050.  See  Ala.  Poster  v.  White, 
86  Ala.  467,  469,  6  So.  88.  III.  Stone  v. 
Kellogg,  165  III.  192,  204,  56  Am.  St.  Rep. 
240,  46  N.  B.  222.  Md.  Welhenmayer  v. 
BItner.  S8  Md.  826.  42  Atl.  245.  45 
U  R.  A.  446.  Ho.  State  v.  St.  Louis  R. 
Co.,  29  Uo.  App.  807.  N.  J.  Mitchell  v.  Rub- 
ber Reclaiming  Co.  (N.  J.  Ch.  June  4, 
1892),  24  Atl.  407.  N.  Y.  People  ex  rel. 
Gunst  V.  Goldstein,  37  N,  Y.  App,  DIv.  S60, 
66  N.  T.  Supp.  306.     Ohio.    Cincinnati  V. 
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Co,  V.  HoffmelBter,  62  Ohio  St.  189,  199,  78 
Am.  St.  Rep.  707.  56  N.  E.  1033,  48  L.  R.  A. 
732. 

21.  Scehtiiff  to  compel  alDrmatiTe  action 
—On  part  of  board  or  public  offlcer.  It  has 

always  been  held  that  applicant  must  have 
rlirht  which  Is  apeclflc,  complete,  and  leffal, 
and  for  which  he  has  no  other  specific  and 
equally  adequate  remedy.  Neglect  of  public 
officer  to  discharge  public  duty  may  affect 
intereet  of  every  tax-payer,  but  such  result 
must  In  ordinary  cases  be  uncertain  and 
dependent  upon  contingencies. — Maxwell  v. 
Board  of  Supervisor's,  6S  Cal.  S89,  S92,  393. 

as.  street  InproTement  —  Execution  of 
contract — Mandamiu  by  property-owner — 
Demand.^ — In  the  case  of  a  street  Improve- 
ment which  has  been  regularly  adopted, 
and  a  contract  entered  Into  for  the  work, 
it  )8  the  duty  of  a  city  superintendent  of 
streets  to  execute  the  contract  for  street- 
work,  and  this  Is  a  public  duty  for  the 
performance  of  which  no  demand  Is  re- 
quired to  be  made  by  the  property-owner 
as  a  condition  precedent  to  and  right  to 
compel  such  execution  by  a  writ  of  man- 
date.— Tholts  V.  Byxb'ee,  S4  Cal.  App.  226, 
167  Pac.  166. 

28.  Same  —  Same  —  Property -own  era  — 
BeDeBclally  Intercated  parties. — In  the  case 
of  a  determined  improvement  of  a  city 
street,  and  a  contract  entered  Into  for  such 
Improvement,  the  owners  of  lota  that  are 
to  be  Improved  under  such  street  contract 
are  sufficiently  beneficially  Interested  In  the 
contract  to  petition  for  a  writ  of  mandate 
to  compel  the  execution  of  such  contract 
by  the  superintendent  of  streets,  under  the 
provisions  of  the  above  section. — Thoits  v. 
Byxbee,  34  Cal.  App.  226,  167  Pac.  166.  fol- 
lowing the  doctrine  in  Eby  v.  School  Trus- 
tees, 87  Cal.  166,  25  Pac.  240. 

24.  Street  llgbtlng — Tan- purer  is  party 
beneficially  Intereated  in  contract  for  street 
lighting  in  municipality,  and  It  Is  not  es- 
sential upon  application  In  proper  case 
designed  to  compel  compliance  with  statute 
law  that  party  must  show  actual  pecuniary 
damages.  It  should  be  presumed  that, 
where  law  enjoins  duty  upon  municipal 
body  and  speciflcally  points  out  mode  of 
Us  performance,  violation  of  such  duty  and 
disregard  of  mode  of  Its  performance  will 
work  Injury. — Santa  Roaa  L.  Co.  v.  Wood- 
ward, 119  Cal.  30,  34,  50  Pac.  1025. 

25.  Taxation — Beneficial  interest  of  one 
tax-payer  In  question  of  taxation  Is  not 
■nrferent  in  kind  or  nature  from  that  of 
mass  of  tax-payers  or  from  that  of  any 
other  tax-payer  In  same  district  or  com- 
munity.—Bby  v.  Board  of  School  Trustees, 
87  Cal.  166,  176,  25  Pac.  240. 

20.  Tax-payer  has  Interest  which  la  *la- 
llngulahed  from  that  of  masa  of  commu- 
nity. Every  citizen  has  Interest  in  proper 
dit^charge  of  public,  duties,  but  every  citi- 
zen Is  not  owner  of  property  taxed  for 
itate  or  municipal  purposes  (cone.  op.  by 
Tliornlon    and    Pateraon,    J.    J.). — Eby  v. 


Board  of  School  Trustees,  87  Cal.  166,  177, 
25  Pac.  240. 

in.     PLAIN,   SPBEDT,   AND  ADBQTTATBl 
REMBDT — EFFECT  OS. 

27.  As  In  when  writ  Issne&^Wbere  on« 

has  a  substantial  right  to  protect  or  en- 
force, and  this  may  be  accomplished  by 
mandamus,  and  there  Is  no  other  plain, 
speedy  and  adequate  remedy  in  the  ordinary 
course  of  law,  he  Is  entitled,  as  a  matter 
of  right,  to  the  writ,  and  a  court  can  not 
lawfully  refuse  it. — Larkin  v.  Superior 
Court,  171  Cal.  719,  154  Pac.  841. 

28.  The  writ  of  mandate  should  not  Issue 
if  there  is  a  plain,  speedy  and  adequate 
remedy  at  law. — White  v,  Malhews,  29  Cal. 
App.  634,  156  Pac.  372. 

20.  Appeal— Certiorari  dlfTem  from  man* 
dnmuB  and  prohibition  In  respect  to  right 
of  appeal.  In  former,  writ  will  not  lie 
where  there  Is  any  appeal.  With  manda- 
mus and  prohibition,  writ  lies  In  all  cases 
where  there  Is  not  plain.  Speedy,  and  ade- 
quate remedy  In  ordinary  course  of  law. — 
Stoddard  v.  Superior  Court,  108  Cal.  803. 
806,  41  Pac.  278. 

80.  Same  —  Appeal  froat  nutter  com- 
plained of  atfordlnv  plain,  apeedy,  and  ade- 
quate remedy,  mandamus  will  not  lie. — 
Francisco  v.  Manhattan  Ins.  Co.,  36  Cal.  283. 
287;  Clark  v.  Mlnnls.  50  Cal.  509,  610:  Aid- 
rich  V.  Superior  Court.  136  Cal.  12.  14.  66 
Pac.  846. 

81.  Same— Appeal,  remedy  by  bcluf  in- 
adequate, existence  of  such  remedy  is  not 
answer  to  an  application  for  writ  of  man- 
date.—Careaga  V.  Fernald,  66  Cal.  351,  353,  5 
Pac.  615;  Estate  of  Herteman,  78  Cal.  546, 
547,  15  Pac.  121.  See  Merced  M.  Co.  v. 
Fremont.  7  Cal.  130.  133. 

32.  Appeal,  right  of  existing,  but  In  ordi- 
nary course  would  not  be  decided  for  a 
long  time,  and  pending  appeal  there  would 
be  no  security  .for  payment  of  Judgment, 
and  where  result  of  appeal  would  only  be 
reversal  of  order,  which  would  simply  con- 
firm right  of  petitioner  and  not  compel 
enforcement  of  hia  right,  does  not  give 
party  plaintiff  apeedy  and  adequate  remedy 
such  aa  would  bar  him  from  bringing  man- 
damus proceedings. — Holtum  v.  Orelf,  144 
Cal.  521,  527.  78  Pac.  11. 

83.  Direct  remedy  can  not  be  rejected. — 
To  accomplish  indirectly  by  mandamus 
what  can  be  accomplished  directly  by  sim- 
ple motion  Is  to  reject  plain  reme^  and 
resort  to  doubtful  one.  This  the  statute 
does  not  sanction  (dls.  op.  by  Sharpsteln. 
J.). — Bank  of  California  v.  Shaber,  65  Cal. 
322,  880. 

34.  Legal  remedy  which  will  prcTcnt 
mandamuM— Munt  not  only  be  apeoUe,  ade- 
quate, and  legal,  but  one  competent  to 
afford  relief  upon  subject-matter  of  appli- 
cation and  one  which  Is  equally  convenient, 
beneflclal.  and  effective  aa  proceeding  ia 
■<:andamus. — Raisch  v.  Board  of  Educatlwr. 
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81  Cal.  542,  646,  22  Pac.  890;  Hunt  v.  Brod- 
erlck,  104  Cal.  313,  316,  37  Pac.  1040.  See 
Babcock  v.  Goodrich,  47  CaL  488,  SOS. 

3S.    MandamoB  will  not  li«  when  plain, 

speedy,  and  adequate  remedy  exists. — 
Kimball  v.  Union  W.  Co.,  14  Cal.  173.  174; 
People  ex  rel.  Lowry  v,  Mcl<ane,  62  Cal. 
616,  617;  Colnon  v.  Orr,  71  Cal.  43,  45,  11 
Pac.  8H ;  Aldrlch  v.  Superior  Court,  135 
Cal.  12,  14,  66  Pac.  846. 

SO.  Petition  sbotvlac  on  Its  face  that  ap- 
plicant ha*  plain,  speedy,  and  adequate 
remedy  in  ordinary  course  of  law  Is  fatal 
objection  to  its  sufficiency. — Kimball  v. 
Union  Water  Co.,  44  Cal.  173,  174. 

37,  Rlyht  to  Inspect  records  of  a  cor- 
poration—By stockholder  may  be  compelled 
by  mandamus.  Action  at  law  for  damatrcs 
is  not  plain,  speedy,  or  adequate  remedy. 
Such  action  mlerht  be  delayed  until  Judg- 
ment that  mlffht  be  obtained  could  not  be 
enforced;  the  very  information  sougrht  by 


stockholder  and  withheld  from  him  by  cor- 
poration mlgl.t  be  basis  of  an  action  for 
damages. — Johnson  v.  Langdon,  135  Cal. 
624,  625,  87  Am.  St.  Rep.  156,  p7  Pac.  1050. 

38.  Subordinate  ofllcer  or  tribunal— Rc- 
fuslna;  to  perform  pOHttire  duty  resulting 
from  his  offlce,  or  by  some  act  equivalent 
to  refusal  and  manifeatlng  such  intention, 
it  becomes  duty  of  higher  court,  upon 
proper  application,  to  issue  Its  mandate  to 
compel  performance  of  such  duty,  provided 
there  Is  not  open  to  party  aggrieved  plain, 
speedy,  and  adequate  remedy  in  due  course 
of  law. — Pt'ople  ex  rel.  Memtnger  v.  Sex- 
ton, 24  Cal.  78,  82;  Laugenour  v.  Shanklln, 
57  Cal.  70.  7«. 

39.  Usurpation  of  olBce — Law  provldcM 
■peetly  and  adequate  remedy  against  pcr- 
siin  who  usurps.  Intrudes  Into,  or  unlaw- 
fully holds  or  exercises  any  public  offlce, 
civil  or  miltlary,  or  any  franchise,  within 
the  state. — People  ex  rel.  Smith  v.  Olds, 
3  Cal.  1«7,  175t  68  Am.  Dec.  398. 


§  1087.   WRIT  MUST  BE  EITHER  ALTERNATIVE  OR  PEREMPTORY. 

The  writ  may  be  either  alternative  or  peremptory. 

The  alternative  writ  must  command  the  party  to  whom  it  is  directed  imme- 
diately after  the  receipt  of  the  writ,  or  at.  some  other  specified  time,  to  do  the 
act  required  to  be  performed,  or  to  show  cause  before  the  court  at  a  specified 
time  and  place  why  he  has  not  done  so. 

The  peremptory  writ  must  be  in  a  similar  form,  except  that  the  words  requir- 
ing the  party  to  show  cause  why  he  has  not  done  as  commanded  must  be 
omitted  and  a  return  day  inserted. 

History:  Enacted  March  11.  1872,  re-enactment  of  MOO  Practice 
Act;  amendment  by  Code  Commission.  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  183,  held  unconstitutional,  see  history,  g  6  ante; 
amendment  approved  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  807, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 


WKIT— ALTERNATIVE  OB  PEEMANENT. 

1.  Alternative  or  permanent  writ. 

2, 3.  Peremptory  writ  must  follow  alternative 
writ. 

4.  Relator  proceeding  by  petition  and  'no- 
tice for  peremptory  writ. 

Am  to  alternative  or  peremptory  writ  ot 
prohibition,  see,  post,  tll04;  also  court  rul6 
No.  XXVI. 

As  to  peremptory  writ  without  the  alter- 
native, see,  post,  g  1088  and  note. 

As  to  compelllnK  clerk  to  enter  maine  ob 
areat  reslster,  see  Kerr's  Cyc,  Pol.  Code, 
2d  ed.,  99  1108,  1110  and  notea. 

Aa  to  rules  eC  raprene  court  In  relation 
to  alternative  and  peremptory  wrlta.  see, 
ante,  S  1068  and  note  para.  129,  130. 

1.    AlternBtlve  or  peremptory  writ. — The 

rule  that  a  petitioner  for  a  writ  of  man- 
date is  concluded  by  the  terms  of  the  alter- 
native writ,  and  that  where  the  alternative 
writ  Is  awarded  for  a  purpose  partly  proper 
C.  C.  P^164 


and  partly  Improper,  the  court  will  not 
enforce  it  by  a  peremptory  mandamus  as 
to  that  which  la  proper,  but  will  cive  Judg- 
ment for  the  respondent.  Is  not  an  iron- 
bound  one,  to  be  enforced  by  a  court  re- 
grardless  of  circumstances,  but  Is  one  to  be 
applied  In  consonance  with  principles  of 
fairness  and  Justice, — Larkln  v.  Superior 
Court,  171  Cal.  719,  154  Pac.  841. 

2.  Peremptory  writ  mast  follow  alter, 
native  writ,  and  If  alternative  writ  de- 
mands too  much,  something  more  than  re- 
lator la  entitled  to,  Judgrment  must  be  for 
the  defendant,  for  there  can  not  be  judg- 
ment for  relator  for  part  of  relief  demanded 
in  writ  and  for  defendant  for  other  part. 
—People  V.  Board  etc.  of  Dutchess  Co] 
1  Hill  (N.  T.)  50;  People  v.  Board,  10  Abb 
Pr.  (N.  T.)  238. 

8.  See  above  rule  commented  on  but  not 
decided.— People  ex  reL  Central  Pac  R.  Co. 
V.  Board  of  oupervisors,  27  Cal.  S65  683 

684, 


4.    Relator    proceedloa    by    petltloD  mn* 
notice    for    peremptory    writ    in  supreme 
2449 
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court  without  procuring  alternative  writ, 
court  under  enlarged  discretion  may  grant 
any  relief  consistent  with  case  made  by 
petition  and  embraced  In  lisuea,  although 


It  may  be  only  part  of  relief  demanded  In 
prayer  of  petition. — People  ex  rel.  Central 
Fac.  R.  Co.  V.  Board  of  Supervlaora,  27  Cal. 
«66,  684. 


§1088.  IF  THE  APPLICATION  BE  MADE  WITHOUT  NOTICE,  THE 
ALTERNATIVE  WRIT  MAY  ISSUE;  OTHERWISE,  THE  PEREMPTORY. 

When  the  application  to  the  court  is  made  without  notice  to  the  adverse  party, 
and  the  writ  is  allowed,  the  alternative  mtust  be  first  issned;  but  if  the  appli- 
cation is  upon  due  notice  and  the  writ  is  allowed,  the  peremptory  may  be 
issued  in  the  first  instance. 

With  the  altematlTe  writ  and  also  with  any  notice  of  an  intention  to  apply 
for  the  writ,  there  must  be  served  on  each  person  against  whom  the  writ  is 
sought  a  copy  of  the  petition.  The  notice  of  the  application,  when  given,  must 
be  at  least  ten  days.  The  writ  can  not  be  granted  by  default.  The  case  must 
be  heard  by  the  court,  whether  the  adverse  party  appears  or  not. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  470  Practice 
Act;  amendment  by  Code  CommlB&ion,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  184,  held  unconstitutional,  see  history,  §5  ante; 
amendment  approved  March  16.  1907,  Stats,  and  Amdts.  1907,  p.  308, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 


ISSUING  MANDATE. 

1,2.  Allegations  of  petition — Are  not  taken  as 
true  because  of  default. 

3, 4.  Answer  not  filed — Mandate  may  issoe  on 
complaint. 

5.  Default  judgmest  improper. 

6.  Demurrer  to  asswer, 

7.  Voluntary  compliance  with  mandate  of 

court  satisfies  judgment. 

1.  AIlcaratloDB  of  petition— Are  not  taken 
mm  true  brcnu«e  of  defanllt  no  answer  be- 
lag  filed.  Judgment  of  the  lower  court  deny- 
ing petition  wUl  not  be  disturbed. — Jack- 
son School  Dist.  V.  Culbert.  ISt  Cal.  608.  510, 
66  Pac.  741. 

a.  Comparei  Pereria  v.  Wallace,  129  Cal. 
397,  400,  62  Pac.  61. 

S,    Answer  not  Sled— Mandate  mar  Uane 

on  complaint. — An  answer  not  having  been 
flled  and  matter  having  been  heard  on  com- 
plaint and  court  having  made  and  filed 
nndlnff,  writ  of  mandate  was  properly  or- 
dered to  Issue.  Facts  set  forth  In  com- 
plaint Justifying  Its  Issuance,  and  com- 
plaint belnr  verlfled,  failure  of  defendants 
to  answer  conceded  truth  of  all  the  facta 


alleged. — Pererfa  v.  Wallace,  129  Cal.  897, 
400,  62  Pac.  61. 

4.  CoBipwrci  Jackson  School  Dlst.  t. 
Culbert,  194  Cal.  508,  610,  66  Pac.  741. 

0.    Default    jHdsmeBt    tanproper.  —  The 

Judgment  will  be  reversed  where  writ  of 

mandate  has  been  granted  by  default.— 
People  ex  rel.  Commissioners  v.  Central 
Pac.  R.  Co.,  62  Cal.  E06,  607;  Town  of  Hay- 
ward  V.  Plmental,  107  Cal.  886,  890,  40  Fac. 
645. 

6.  Demurrer  to  answer.  Which  stated 
nothing  Inconsistent  with  allegations  of 
complaint  or  affidavit  on  which  respondent 
prayed  issuance  of  writ,  being  sustained 
after  submission  of  cause  on  pleadings.  Is 
flufllclent  hearing  under  requirements  of 
above  section  for  Issuance  of  writ  with- 
out further  action  or  hearing  In  case. — 
Town  of  Hayward  v.  Plmental,  107  Cal. 
386,  390.  40  Pac  545. 

7.  Voluntary  compliance  with  mandate 
of  court  ■atlsaen  Judsment  thereon  and  ex- 
hausts its  force,  and  where  supervisors 
took  appeal  from  order  directing  them  to 
levy  certain  tax,  but  had  voluntarily  levied 
such  tax  prior  to  such  appeal,  respondent 
may  have  the  appeal  dismissed  on  motion. 
— San  Diego  School  DlsL  v.  Board  of  Super- 
visors, 97  Cal.  488,  489,  88  Pac.  617. 


§1089.   THE  ADVERSE  PARTY  MAY  ANSWER  UNDER  OATH.    On  the 

return  of  the  alternative,  or  the  day  on  which  the  application  for  the  writ  is 
noticed,  the  party  on  whom  the  writ  or  notice  has  been  served  may  answer 

MM 
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the  petition  nnder  oath,  in  the  same  manner  as  an  answer  to  a  complaint  in  » 
civil  action.  . 

History:  Exacted  March  11,  1872,  re^nactment  of  {  471  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  184,  held  unconstitutional,  see  history,  {6  ante; 
amendment  approved  March  16.  1907,  Stats,  and  Amdts.  1907,  p.  308, 
Kerr's  Stats,  and  Amdts.  1906-7.  p.  476. 


ANSWEB. 

1.  Defense  by  aTerring  upon  information  and 

belief. 

2.  Recall  petition — Duty  of  registrar  of  voters 

— MandaniuB  to  compel  performance  of 
— Answer. 

3.  Statute  of  limitatioos — Setting  up  ou  re- 

turn to  mandamus  to  compel  payment  of 
interest  coupons. 

1.  D«teB»«  br  averiinK  apon  Information 
and  belief  a  want  of  funda  in  treasury  is 
insuftlcient  In  action  of  mandamus  to  com- 
pel president  and  clerk  of  city  of  sixth 
class  to  draw,  slsn,  and  countersign  war- 
rant for  claim  against  city;  It  being  duty 
of  clerk  to  keep  account  of  moneys  received 
and  disbursed,  and  being  fact  peculiarly 
within  his  knowledge,  averment  should  be 
positive  in  form, — McConoughey  v,  Jack- 
son, 101  Cal.  266,  269,  40  Am.  St.  Ren.  63, 
ti  Pao.  863. 

2.  Reeall  petition — Duty  ot  regliitrar  of 
▼otera  MandamUB  to  eompel  performance 
of— Anawer. — In  the  case  in  which  a  recall 
petition  has  been  filed,  and  In  the  mean- 
time   Injunctive    proceedings    have  been 


taken  and  a  writ  of  prohibition  Issued 
against  the  registrar  of  voters,  on  pro- 
ceedings to  secure  a  writ  of  mandamus  to 
compel  the  registrar  of  voters  to  perform 
his  official  ministerial  duties,  neither  the 
pending  of  an  application  in  the  superior 
court  tor  a  writ  of  prohibition  and  the  issu- 
ing of  an  alternative  writ  thereon,  nor 
the  pendency  of  an  action  tor  an  Injunc- 
tion in  the  same  court  and  the  issuing  of 
a  restraining  order  restraining  the  regis- 
trar from  further  action  on  such  recall 
petition  until  the  hearing  of  said  applica- 
tion, will  furnish  a  sudlcient  answer  In  the 
application  for  mandamus.  —  Balnes  v. 
Zemansky,  176  Cal.  S69.  168  Pac.  565. 

3.  Statatc  of  llmltatlonn^Settlns  np  on 
return  to  mandamoa  to  rompel  pnyment  of 
Intcreat  conpona  of  irrigation  district 
bonds,  same  being  payable-  out  of  a  par- 
ticular fund,  or  in  a  particular  way,  the 
answer  must  show  that  the  particular  fund 
was  on  hand,  or  the  particular  method  pur- 
sued; an  affirmative  allegation  that  no  fund 
was  at  any  time  provided  for  the  payment 
of  the  interest  coupons  is  Insufficient  to 
support  the  plea  (on  rehearing). — Hewel 
v.  Hogin,  3  Cal.  App.  248,  84  Pac.  1002. 


§1090.  IF  AN  ESSENTIAL  QUESTION  OF  FACT  IS  RAISED,  THE 
COURT  MAY  ORDER  A  JURY  TRIAL.  If  an  answer  be  made,  which  raises 
a  question  as  to  a  matter  of  fact  essential  to  the  determination  of  the  motion, 
and  affecting  the  substantial  rights  of  the  parties,  and  upon  the  supposed  truth 
of  the  allegation  of  which  the  application  for  the  writ  is  based,  the  court  may, 
in  its  discretion,  order  the  question  to  be  tried  before  a  jury,  and  postpone  the 
argument  until  such  trial  can  be  had,  and  the  verdict  certified  to  the  court. 
The  question  to  be  tried  must  be  distinctly  stated  in  the  order  for  trial,  and  the 
county  must  be  designated  in  which  the  same  shall  be  had.  The  order  may  also 
direct  the  jury  to  assess  any  damages  which  the  applicant  may  have  sustained, 
in  case  they  find  for  him. 

History:   Enacted  March  11.  1872.  re-enactment  of  S  472  Practice  Act. 

ESSENTIAL  QUESTION  OF  FACT— JURY     6.  -Several  facts  as  to  defenses  being  stated 
TRIAL.  ■  in  answer— Effect  of. 

1.  Answer  not  raising  issues— Eflfect  of.  7.  Supreme  court  will  direct  trial  of  &et8  in 

.    .  „   ,.  original  proceedinira. 

2.  Motion  tliat  wnt  issue  —  Notwithstanding     o  m  ■  i \    ■  *       ^  i.  j. 

matters  aUeged  in  answer.  ^         ^"^1  by  jury-Wnt  of  mandate  to  eompel 

*  payment  of  interest  coupons. 


8.  Motion  to  file  supplemental  answer — Should 
be  granted. 


1.    Answer  aot  ralslBg  ianuea— Effect  of; 

— Answer  of  part  of  board  of  supervisors 
4.  .Motion  to  strike  out  answer  is  immaterial     which  does  not  deny  nor  confess  and  avoid 
— Effect  of,  any  fact  alleged  In  petition,  but  which  at- 

B.  Power  to  determine  every  issue  between  par-      tempts  to  raise  Issues  between  themselves 
ties — Must  be  placed  somewhere.  "nd  remaining  members  of  board  respect- 
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ing  certain  facts  alleged  In  answer  of 
board,  amounts  to  no  more  than  would 
tlielr  default,  and  sucb  Issues  as  alleged 
in  such  answer  can  not  be  tried  in  pro- 
ceeding for  mandamus,  nor  would  any 
Qndlng  upon  such  issues  be  of  any  value. 
— People  ex  r6l.  Central  Pac.  R.  Co.  v.  Board 
of  Supervisors,  27  Cal.  6S5,  670. 

2.  MotloH  that  writ  IMDC— Notwlthatand- 
inm  matters  alleced  la  aasTrer  of  defendant 
amounts  to  general  demurrer  to  answer. 
It  necessarily  assumes  that  matters  set  up 
in  answer,  though  true  In  point  of  fact, 
do  not  in  law  amount  to  defense  against 
application  for  writ. — Ward  v.  Flood,  48  Cal. 
36,  46.  17  Am.  Rep.  405:  People  ex  rel.  At- 
kinson V.  Johnson,  95  Cal.  471.  474,  31  Pac. 
611;  McGowan  v.  Ford,  107  Cal.  177,  185, 
40  Pac.  231. 

3.  Motion  to  flie  snppiemental  answei^ 
Should  be  iraBted. — A  motion  to  file  sup- 
plemental answer  setting  up  new  and 
material  facts  occurring  subsequent  to  com- 
mencement of  proceeding,  where  there  was 
no  unreasonable  delay  In  making  such  mo- 
tion, should  be  granted,  and  it  is  abuse  of 
discretion  to  refuse  it. — Grady  V.  Bramlet. 
69  Cal.  lOfi,  107.  . 

4m  MotlM  to  strike  ont  aaswer  nm  Inma- 
tcrlal — KScet  of. — A  motion  to  strike  out 
answer  as  immaterial  is  equivalent  to  gen- 
eral demurrer.  Bffect  Is  admission  of  mat- 
ters stated  In  answer. — Mtddleton  v.  L«oW, 
30  Cal.  596,  600. 

5,  Power  to  determlac  every  issve  be- 
tween parties — Host  be  placed  somewhere. 

— Juries  are  used  as  Instruments  to  deter- 


mine facts  unknown  to  court,  but  court 
does  not  require  verdict  of  Jury  to  inform 
itself  of  fact  occurring  in  presence  of  court 
Itself.  It  must,  from  nature  of  case,  be 
trusted  as  to  fidelity  of  its  own  records. 
Mandamus  will  be  denied  where  petitioner 
alleges  that  Judge  refused  to  sign  bill  of 
exceptions,  and  Judge  In  his  answer  alleges 
that  he  did  sign  such  bill. — People  ex  rel. 
Galvln  V.  Judge  of  Tenth  Judicial  District, 
9  Cal.  19,  20,  21. 

6.  Several  facta  as  to  defeuaeB  being 
stated  In  answpr — Effect  of. — Where  sev- 
eral facta  as  being  stated  In  answer  to  al- 
ternative writ  of  mandate,  Judgment  should 
not  be  given  until  Issues  have  been  dis- 
posed of. — Gregg  V.  Pemberton,  53  Cal.  261. 

T.  Sapreme  court  will  direct  trial  of 
facts  In  original  proeeedlnss. — The  supreme 
court  win  direct  that  case  be  referred  to 
lower  court  to  try  Issues  of  fact  before 
Jury  or  without  Jury,  as  parties  may  agree, 
and  return  to  supreme  court  a  special  ver- 
dict of  Jury  or  special  finding  of  court 
upon  issues  Joined  by  pleadings  which  re- 
quire trial  of  issue  of  fact  In  proceeding 
for  mandamus  originally  commenced  in 
supreme  court. — County  of  Calaveras  v. 
Broekway,  30  CaL  ZtB,  S39;  People  ex  rel. 
Iiova  T.  Board  of  Supervlgors,  46  Cal.  395,. 
898. 

8.  Trial  by  Jary— Writ  af  aumAate  to 
coaipel  payment  af  Interest  coapom  Of  Irri- 
gation district  bonds,  on  hearing  of,  it  1» 

not  abuse  of  discretion  to  refuse  to  submit 
the  questions  of  fact  In  dispute  to  Jury. — 
Hewel  v.  Hogln,  3  CaL  App.  248,  84  Pac. 
1002. 


§1091.  THE  APPLICANT  MAT  DEMUR  TO  THE  ANSWER,  OR  OOUN- 
TERVAIL  IT  BY  PROOF.  On  the  trial  the  applicant  is  not  precluded  by  the 
answer  from  any  valid  objection  to  its  sufficiency,  and  may  countervail  it  by 
proof  either  in  direct  denial  or  by  way  of  avoidance. 

History:    Enacted  March  11,  1872,  re-enactment  of  §  473  Practice  Act. 


PBOCEEDINGS  FOB  MANDAMUS— 
ANSWER. 

1.  Allegations  in  return — Failure  to  answer 

or  deny — ^EfiFeet  of. 

2.  Answer  containing  material  averments  of 

affirmative  material. 

1.  Allegations  In  retam— ^allure  to  an- 
swer or  deny — Eifleet  of> — In  the -case  of  an 
application  for  a  mandamus  to  compel  a 
city  clerk  or  other  officer  charged  with  the 
duty,  to  certify  to  the  sufficiency  of  a  re- 
call petition  where  the  return  alleges  that 
the  verification  deputy  circulating  the  peti- 
tion In  each  case  signed  by  a  different 
name,  or  in  a  different  manner,  or  with  a 
different  signature  than  that  of  any  reg- 
ularly appointed  and  qualified  verification 
deputy,  and  these  allegations  of  the  return 


are  not  controverted  by  proof  or  other- 
wise by  the  petitioner  as  he  might  do 
under  the  provisions  of  the  above  section, 
where  the  certificates  are  not  before  the 
court  It  is  Impossible  for  the  court  to 
determine  what  numbers  were  rejected  for 
the  reason  alleged  and  the  burden  being 
upon  the  petitioner  to  show  the  sufficiency 
of  the  rpcall  petition,  the  determination  of 
the  officer  that  some  of  the  certificates 
were  invalid  because  of  the  defective  veri- 
fication, can  not  be  disturbed. — Foster  v. 
Cummlngs,  —  Cal.  App.  — ,  192  Pac.  100. 

2.  Answer  containing  material  avrrmenia 
of  afflrmatlve  matter,  to  which  no  valid  ob- 
jection was  presented,  and  which  was  not 
countervailed  by  proof,  Judgment  upon 
pleadings  will  be  reversed.— HcClatcby  v, 
Matthews.  135  Cal.  274,  276,  67  Pac.  134. 
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§  1032.   MOTION  FOR  NEW  TRIAL,  WHERE  MADE.    The  motion  for  a 
new  trial  must  be  made  in  the  court  in  which  the  issue  of  fact  is  tried 
History:    Enacted  March  11,  1872,  founded  on  g  474  Practice  Act. 


MOTION  FOB  NEW  TRIAL— WHERE 
MADE. 

1.  As  to  power  of  supreme  court  to  grant  a 

rehearing. 

2.  Constitution  provides  that  the  judgment 

of  supreme  court  shall  be  final. 
3,  4.  Supreme  court  having  referred  issues  to 

lower  court  for  trial. 

Am  to  JudKment  of  departmcMt  of  •npreme 
eonrt  hecomlnv  Bnal  1»  tlilrt7  dsT*  miiIvh 
rebeaTlnK  ordvretft  see  Const.  1879  art.  VI, 
8  2,  I  Uennlng'B  General  Laws,  Sd  ed.,  p. 
Tlvlii. 

1.  Am  to  power  of  mprene  court  to 
vrnal  a  rehcMrlns.  see  opinion  by  Chief 
Justice  Beatty,  In  re  Jeisup.  81  Cal.  408, 
4r>9-474.  6  li.  R.  A.  594,  21  Pac.  976,  22  Pac. 
742,  1028. 

2.  CoBMtltatloa  provide*  that  tfa«  Judv- 
meat  of  ■npreme   coart  ■hall   be   flnal  In 

thirty  days  unless  before  that  time  hear- 
ing In  bank  is  ordered,  and  rule  of  supreme 
court  Is  to  same  effect  unless  rebearln?  Is 
ordered.  Neither  constitution  nor  rules 
make  any  distinction  between  casee  of  ap- 


pellate and  original  Jurisdiction.  Provi- 
sions of  code  as  to  new  trials  can  not  be 
applied  to  supreme  court,  as  it  would  over- 
turn constitutional  provision.  Motion  for 
new  trial  would  suspend  Judgment  for  more 
than  thirty  days  fixed  by  constitution. — 
Orangrer's  Bank  T.  Superior  Court,  101  Cal. 
198,  199,  8S  Pac.  642.  See  in  matter  Tyler, 
71  Cal.  358,  S74,  60  Am.  Rep.  539.  12  Pac. 
289,  18  Pac.  169;  In  matter  Phllbrook,  108 
Cal.  14,  15,  40  Pac.  1061. 

S>  Supreme  eenrt  kavlac  referred  laanea 
to  lower  court  for  trial,  and  Jury  having 
rendered  verdict,  proceeding  having  been 
originally  commenced  In  supreme  court, 
motion  for  new  trial  should  have  been 
made  In  such  court,  and  motion  having 
been  made  In  lower  court,  petitioner  is 
entitled  to  Judgment  on  verdict  In  his  favor. 
— People  ex  rel.  Thompson  V.  Holloway,  41 
Cal.  409,  410. 

4.  OTcrrnledi  In  matter  Tyler,  71  Cal. 
353,  374,  60  Am.  Kep.  539,  12  Pac.  289,  13 
Pac.  169;  Granger's  Bank  v.  Superior  Court, 
IDl  Cal.  198,  199,  35  Pac.  642;  In  matter 
Phllbrook,  108  Cal.  14,  16,  40  Pac.  1061. 


§  1093.  THE  CLERK  MUST  TRANSMIT  THE  VERDICT  TO  THE  COURT 
WHERE  THE  MOTION  IS  PENDING,  AFTER  WHICH  THE  HEARINO 

SHALL  BE  HAD  ON  MOTION.  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or  if  given,  the  motion  be  denied,  the  clerk,  within  five  days  after  rendi- 
tion of  the  verdict  or  denial  of  the  motion,  must  transmit  to  the  court  in  which 
the  application  for  the  writ  is  pending,  a  certified  copy  of  the  verdict  attached 
to  the  order  of  trial ;  after  which  either  party  may  bring  on  the  argument  of 
the  application,  upon  reasonable  notice  to  the  adverse  party. 

History:   Bnacted  March  11,  1872,  re-enactmoit  of  S  476  Practice  Act. 


§  1094.  IF  NO  ANSWER  BE  MADE,  OR  IF  THE  ANSWER  RAISE  NO 
MATERIAL  ISSUE  OF  FACT,  THE  HEARINO  MUST  BE  BEFORE  THE 
COURT.  If  no  answer  be  made,  the  case  must  be  heard  on  the  papers  of  the 
applicant.  If  the  answer  raises  only  questions  of  law,  or  puts  in  issue  imma- 
terial statements,  not  affecting  the  substantial  rights  of  the  parties,  the  court 
must  proceed  to  hear  or  fix  a  day  for  hearing  the  argument  of  the  ease. 

History:    Enacted  March  11.  1872,  re-enactment  of  S  476  Practice 

Act;  amended  March  24,  1874,  Code  Amdta.  1873-4,  p.  345. 

HEARING  BEFORE  COURT  WHEN.  J-    Foot»   alleged    in    veriBed  complaint 

to  which  no  answer  has  been  filed  are  con- 
1,2,  Facts    alleged    in    verified  complaint —     sldered  to  be  true,  and  do  not  need  to  be 
When  considered  true.  otherwise  proved. — Fereria  v.  Wallace,  129 

Cal.  897,  400,  62  Pac.  61. 

3.  HearioK  and   submission   of  cause  on        ^   compare,     Jackson   School   Dist.  v. 

pleadings  of  parties.  Culbert.  134  Cal.  608.  610,  66  Pac.  741. 

4.  Stntutc  of  l=m'tit-ons — Defense  of-— 'Sot        a.    HenrinK  and  irabmbuiOB  of  cause  on 

(■.onsMercd,  when.  -IcnillaB"  ot  parties  may  be  had  as  well 
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In  pruceedln^  on  mandamus  as  In  any  other. 
Court  can  not  be  devested  of  power  to  com- 
plete hearing  for  action  for  mandamuB  by 
reason  of  defendant's  absenting  himself  on 
date  to  which  such  hearing  had  been  regu- 
larly continued. — Town  of  Hayward  v.  Pl- 
mental,  107  Cal.  386,  391,  40  Pac.  646. 


4.    Statute    of  llmltatloDa — DefcBSC ' 
Not  eonaldered  when  not  set  up  In  answer 
on  hearing  of  return  to  writ  of  mandate 
to  compel  payment  of  Interest  coupons  of 
bonds    of    Irrigation  district. — Hewel 
Hogln,  3  Cal.  App.  248,  84  Pac.  1002. 


§1095.   IF  THE  APPUOANT  SUOOEED,  HE  MAT  HAVE  DABIAQES, 

COSTS,  AND  A  PEREMPTORY  MANDATE.  If  judgment  be  eriven  for  the 
applicant,  he  may  recover  the  damages  which  he  has  sustained,  as  found  by  the 
jury,  or  as  may  be  determined  by  the  court  or  referee,  upon  a  reference  to  be 
ordered,  together  wit^  costs;  and  for  such  damages  and  costs  ai\  execution  may 
issue ;  and  a  peremptory  mandate  must  also  be  awarded  without  delay ; 

[When  state,  etc.,  is  respondent.]  Provided,  however,  that  in  all  cases 
where  the  respondent  is  a  state,  county  or  municipal  officer,  all  damages  and 
costs,  or  either,  which  may  be  recoverpd  or  awarded,  shall  be  recovered  and 
awarded  against  the  state,  county  or  municipal  corporation  represented  by  such 
officer  and  not  against  such  officer  so  appearing  in  said  proceeding,  and  the 
same  shall  be  a  proper  claim  against  the  state,  or  county,  or  municipal  corpora- 
tion for  which  such  officer  shall  have  appeared,  and  shall  be  paid  as  other 
claims  against  the  state,  county  or  municipality  are  paid ;  but  in  all  such  casea, 
the  court  shall  first  determine  that  the  officer  appeared  and  made  defense  in 
such  proceeding  in  good  faith.  * 

History:   Enacted  March  11,  1872,  a  re-enactment  ot  {  477  Practice 

Act;  amendment  approved  May  31,  IdlS,  Stats,  and  Amdts.  1913,  p. 
359.    In  effect  August  10.  1913. 


JUDGMENT— COSTS. 

1.  Court  reporter — Refusal  to  transcribe  notes 

— Mandamus — Costs  on. 

2.  Judgment   directing   Buperrisora   to  pay 

amouot  personally — Incorrect. 

3.  Personal  judgment  against  county  auditor 

— Incorrect. 

4.  Public   officer   against   whom  mandamus 

is  issued  —  Personally  chargeable  vith 
costs. 

As  to  coBtB,  see,  ante,  it  1021  et  seq.  and 
notes. 

1.  Conn  reporter— Re fu«al  to  trnMcrlbe 
noteii — MandnniD*— CoMt*  on. — In  an  original 
procecdins  In  mandamus  In  an  appellate 
court  to  compel  a  court  reporter  to  make 
a  transcript  of  his  notes  in  a  criminal 
cause  Cor  the  use  of  the  defendant  on  ap- 
peal, the  petitioner,  it  successful,  la  entitled 
to  hlB  costs,  although  the  Judge  of  the  trial 
court  refused  to  order  the  transcripts  on 
the  grround  that  the  defendant  was  not  en- 


titled thereto.— Smith  v.  McCallum,  S6  Cal. 
App.  143.  149.  172  Pac.  408,  410. 

Z.  Jadcmcnt  direetlnc  super  via  or*  to 
par  amoDat  peraonallr— incorrect. — Treas- 
urer Is  to  pay,  and  Judgrment  In  mandamus 
proceedlnffs  to  compel  payment  of  Judgment 
which  petitioner  had  recovered  against 
county  should  be  that  supervisors  allow 
order  for  such  payment. — Johnson  v.  Board 
of  Supervisors,  $S  Cal.  481,  482.  4  Pac.  4CS. 

8.  Personal  Jwdsment  acalest  cranlr 
andltor  for  amount  of  claim  due  -  plaintiff 
can  not  be  entered  in  action  where  party 
brings  action  for  mandamus  to  compel  audi- 
tor to  issue  warrant  tor  claim  allowed  by 
the  supervisors. — Sweeny  v.  Maynard,  5t 
Cal.  468,  470. 

4.  Poblle  oflicer  avalnat  whom  manda- 
moB  la  isaned— j^raonallr  ckarKeable  with 
costa  of  plaintiff.  That  be  may  appeal 
without  giving  undertaking  does  not  imply 
that  personal  Judgment  for  costs  or  dam- 
ages may  not  be  rendered. — Power  v.  May, 
123  Cal.  147,  1S2,  S6  Pac.  199. 


§  1096.  SERVICE  OF  THE  WEIT.  The  w  rit  must  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  except  when  otherwise  expressly 
directed  by  order  of  the  court.   Service  upon  a  majority  of  the  members  of 
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any  board  or  body,  is  service  upon  the  board  or  body,  whether  at  the  time  of 

the  service  the  board  or  body  was  in  session  or  not. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  478  Practice 
Act,  last  sentence  added. 


SERVICE  OF  WRIT. 

1.  Failure  to  serve  person  interested  in  pro- 
ceedings— Effect  of. 

2f  3.  Failure  to  serve  respondent  with  copy 
of  petition  or  writ — Effect  of. 

4.  State  having  interest  in  controversy — 
Effect  of. 

A*  to  service  of  petition  and  writ  la  pro- 
ecedlBK  arlclaallr  eoa»ieaecd  la  anpreiBe 
eonrt,  see  Rule  XXVI,  par,  1,  of  supreme 
court,  1T7  Cal.  p.  Iv,  X76  Pac.  vil. 

Aa  to  acrvlce  ot  asraaona,  see,  ante,  99  410 
et  seq.  and  notes. 

1.  Fallare  to  aerve  peraoa  latcreated  In 
pvoeecdlaar  but  one  who  Is  not  required  to 
be  formal  party  to  proceedinir  by  being 
named  as  defendant  In  petition  for  wrlt,- 
does  not  abate  whole  proq^eedinff,  but  at 
most  requires  postponement  of  hearlner  or 
trial  until  such  person  could  be  served  and 
have  reasonable  time  In  which  to  appear. 
— Havemeyer  v.  Superior  Court,  84  Cal.  327, 
372.  18  Am.  St.  Rep.  192,  10  L.  R.  A.  627, 
24  Pac.  121. 


3.  Pallnre  to  serve  rcapondcnt  with 
covr  of  petition  or  vrrlt,  as  required  by 
rules  of  supreme  court  in  original  pro- 
ceedlners  before  It,  im  ground  for  dismissal 
of  action. — Coffey  t.  Orand  Councfl,  87  Cal. 
367,  869,  26  Pac.  547. 

S.  Conipam  Havemeyer  ▼.  Superior 
Court.  84  Cal.  3S7,  S72,  878.  IS  Am.  St.  Rep. 
192,  10  L.  R.  A.  687,  24  Pac.  121. 

4.  State  havlag  laterest  In  eontrovemr — 
Ellect  Of. — The  state  having  interest  in 
controversy  over  appointment  of  receiver, 
in  proceeding  for  writ  of  prohibition  to 
restrain  superior  court  from  further  ac- 
tion In  matter,  it  would  be  duty  of  supreme 
court  in  advance  to  order  service  of  peti- 
tion and  writ  upon  rapresentatlve  of  state, 
and  then  proof  of  such  service  would  be 
required  before  hearing;  or.  If  on  hearing, 
fact  had  developed  that  party  not  named 
or  served  had  an  interest  to  be  affected.  It 
would  be  duty  of  court  to  suspend  pro- 
ceeding until  such  party  was  served  and 
brought  In. — Havemeyer  v.  Superior  Court, 
84  Cal.  827,  872,  373,  18  Am.  St.  Rep.  192, 
10  Ik  R.  A.  627,  24  Pac.  121. 


§1097.  PENALTY  FOR  DISOBEDIENCE  TO  THE  WRIT.  When  a  per- 
emptory mandate  has  been  issued  and  directed  to  any  inferior  tribunal,  cor- 
poration, board,  or  person,  if  it  appear  to  the  court  that  any  member  of  such 
tribunal,  corporation,  or  board,  or  such  person  upon  whom  the  writ  has  been 
personally  served,  has,  without  just  excuse,  refused  or  neglected  to  obey  the 
same,  the  court  may,  upon  motion,  impose  a  liue  not  exceeding  one  thousand 
dollars.  In  case  of  persistence  in  a  refusal  of  obedience,  the  court  may  order 
the  party  to  be  imprisoned  until  the  writ  is  obeyed,  and  may  make  any  orders 
necessary  and  proper  for  the  complete  enforcement  of  the  writ. 

History:  Enacted  March  11.  1872,  re-enactment  of  |  479  Practice 
Act.  omitting  last  sentence;  amendment  approved  March  24,  1874, 
Code  AmdtB.  1873-4,  p.  346. 

As  to  coateaipt  of  eoart  voaemlly,  see,  of  party  to  so  coatplr  with  aneh  order,  see, 

post,  SS  1209-1222  and  notes.  post,  S  1219  and  note. 

AM  to  Imprlaonmcnt  nntll  order  of  court  *■         Jrt«««rt   and   penalty   for  coa. 

has  bM*  compUed  wttk.  It  Mmw  to  P«we»  t«P*»  "ee,  post,  fi  1218  and  note. 
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CHAPTER  in. 
WRIT  OF  PROHIBITION. 


1102.  Prohibition  defined. 

1103.  Where  and  when  isBoed. 

1 1104.   Writ  may  be  alternative  or  peremp- 
tory.  Form  of. 


i  1105.   Certain  proTisions  of  the  precediiig 
chapter  applicable. 


§  1102.  PROHIBITION  DEPINBD.  The  writ  of  prohibition  is  the  counter- 
part of  the  writ  of  mandate.  It  arrests  the  proceedings  of  any  tribxinal,  cor- 
poration,  board,  or  person  exercising  judicial  functions,  when  such  proceed- 
ings are  without  or  in  excess  of  the  jurisdiction  of  such  tribunal,  corporation, 

board  or  person.  , 

History:  Enacted  March  11.  1872;  amendment  approved  March  3, 
1881  State,  and  Amdte.  1881,  p.  20;  May  6,  1919,  Stats,  and  Amdts. 
1919,  p.  291.   In  effset  July  22,  1919. 

42.  Irresrularitiee  and  errors  in  law  oeenr- 
ring. 

43.  Jndge — May  be  disqualified  from  act- 
ing, and  yet  court  have  JuriBdiction. 

44.  Same — Who  ie  interested  in  action. 

45,  46.  Jurisdiction  —  3ole  question  which  is 
presented. 

47.  Same — Of  court,  is  not  lost  because  of 
appeal. 

48.  Same — Of  appellate  court. 

49.  Same — Of  superior  eonrt. 

50.  Same — ^When  used  in  eonneetion  with 
prohibition. 

51.  Mandamus  not  exact  converse  of  pro- 
hibition. 

52.  Ministerial  act — Issnanee  of  a  writ  of 
execution  from  a  recorder's  court. 

63.  Same — Can  not  be  arrested — Legisla- 
ture had  no  power  to  enact  statute. 
84.  Orders  appointing  receiver. 
55.  Order  requiring  sureties   upon  stay- 
bond  to  justify. 
96.  Preventing  adjudication  in  iosolveney. 

57.  Proceedings  in  lower  court  —  Having 
been  ended. 

58.  Proceedings  of  board  of  supervisors — 
Can  not  be  interfered  with  or 
arrested  by  writ  of  prohibition. 

fi9.  Prohibition  is  essentially  jurisdic- 
tional. 

60.  Remedy  by  appeal  inadeqiute. 

61.  Removal  of  city  officers. 

62.  Removal  of  public  officers. 

63.  Same — Proceeding  to  remove  public 
officer — Erroneous  title — Prohibition 
will  not  lie. 

64.  Right  of  appeal  of  a  police  court. 

65,  66.  Supreme  and  district  courts  of  appeal 
— Concurrent  jurisdiction. 

67.  To  restrain  appointment  of  receiver. 

68.  Trial  rpon  defective  appeal. 

69.  Trial  upon  merits. 


WHIT  OF  PROHffilTION. 
1,2.  As  to  when  will  issue. 
3- 13.  As  to  when  will  not  issue— In  generaL 

14.  Same— Adequate,  plain,  and  speedy 

remedy. 

15.  Same — An  improper  issue  of  summons. 

16.  Same— Judgment  of  police  court  in  a 

civil  action. 

17.  Same— Validity  of  grand  jury  can  not 

be  tested  upon  application  for  writ. 

18.  Admissions  against  interest. 
19,20.  Appeal— Plain,  speddy,  and  adequate 

remedy  by. 

21.  Same— Stay  of  proceedings. 

22.  Appellate   court   will   not  determine 

questions  of  law. 

23.  Application   for  appointment  of  re- 

ceiver—  Sufllciency  of  —  Review  on 
prohibition. 

24.  Can  not  be  used  as  writ  of  error. 

25.  Civil  action  in  police  court. 

26.  Common-law  writ  of  prohibition— Was 

issued  on  suggestion. 

27.  Construction  of  section  —  Unconstitu- 

tional. 

28, 29.  Counterpart  of  writ  of  mandate. 
30.  Same— "Counterpart,"   as  employed 
in  above  section. 
31,  32.  Criminal  case. 
33,  34.  Denial  of  writ. 

35.  Disqualification   of   judge  —  Bias  or 

prejudice  in  favor  of  moving  party. 

36.  Distinction- Between  error  in  exercis- 

ing jurisdiction  and  jurisdiction 
itself. 

37.  Election  contest.  ^ 

38.  Error  can  not  be  corrected  by  means 

of  writ. 

39.  Exercise  of  proper  discretion. 

40.  Finality  of  judgment. 

41.  Formation  of  reclamation  district. 
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70.  Two  administrations  —  Probibition  to 

restrain  second. 

71.  Writ  does  not  run  against  ministerial 

officers. 

72.  Writ  of  proUbition  —  Mentioned  in 

constitution,  ia  what. 

73.  Same — Will  not  issue  when. 

Am  to  BTonnda  for  Isanaaee  of  writ,  see 

note  111  Am.  St.  Rep.  944. 

1.  Au  to  irbcB  will  Itwae^BeCore  writ  of 
prohibition  1b  Issued,  It  must  appear  that 
the  lower  court  exceeded  its  Jurisdiction 
and,  second,  that  petitioners  have  no  plain, 
speedy  and  adequate  remedy  in  the  ordinary 
course  of  law  of  which  they  might  avail 
themselves. — Lange  v.  Superior  Court  of 
Solano  County,  11  Cal.  App.  1,  3.  103  Pac. 
SOS. 

Am  to  protalbittoBt  la  caac  of  two  adaaln- 
liitPBtlOBa,  to  reatnilD  accoMd,  see  par.  70, 
this  note. 

2.  Will  lie  to  prevent  the  execution  of 
a  void  order  punishing  the  secretary  of  a 
corporation  for  contempt  for  refusing  to 
present  Immaterial  books  showing  the 
profits  of  the  corporation  In  a  divorce  suit, 
under  claim  of  plaintiff  that  defendant  was 
a  stockholder,  whereas  it  was  shown  by  un- 
disputed evidence  that  defendant  had 
ceased  to  be  a  stockholder  two  months 
prior  to  commencement  of  suit. — Kullmant 
Salz  &  Co.  V.  Superior  Court.  15  Cal.  App. 
27S.  114  Pac.  569. 

3.  Am  to  wben  will  not  lMn« — In  sencral. 
• — Prohibition  will  not  He  where  the  peti- 
tioner has  a  plain,  speedy  and  adequate 
remedy  by  suit  for  injunction. — Murphy  T. 
Bantel.  6  Cal.  App.  215,  216,  91  Pac.  806. 

4.  Can  not  Issue  to  restrain  exercise  of 
Jurisdiction,  however  erroneous,  and  If  the 
superior  court  has  Jurisdiction  to  try  a 
case,  and  deny  a  motion  to  continue,  pend- 
ing decision  of  a  land  question  by  the  local 
land  office,  prohibition  will  not  Issue  to 
restrain  Its  action,  whether  right  or  wronff. 
— Lightner  Mining  Co.  v.  Superior  Court,  14 
Cal.  App.  646.  112  Pac.  909. 

5.  The  writ  of  prohibition  will  not  Issue 
for  want  of  Jurisdiction  alone.  It  must  be 
made  to  appear  that  the  petitioner  applying 
therefor  Is  without  any  "plain,  speedy  and 
adequate  remedy  in  the  ordinary  course  of 
law"  (Code  Civ.  Froc,  1 1103). — Qardner  v. 
i'uperlor  Court,  19  Col.  App.  648,  126  Pac. 
601.  503. 

6.  The  writ  will  not  lie  to  restrain  the 
superior  court  from  proceeding  with  the 
trial  of  petitioner  upon  an  indictment  found 
by  the  grand  Jury,  on  the  ground  that  no 
evidence  was  produced  before  the  grand 
Jury  tending  to  show  him  guilty  of  a  public 
offense. — Brobeck  v.  Superior  Court,  152 
Cal.  289,  92  Pac.  S46. 

7.  It  is  well  settled  that  the  regularity 
o£  the  proceedings  of  the  court,  If  within  its 
Jurisdiction,  can  not  be  reviewed  on  prohi> 


bltlon. — Reed  Orchard  Co.  v.  Superior  Court. 
19  Cal.  App.  648,  128  Pac.  9.  15. 

8.  Prohibition  will  not  lie  to  prevent 
Judgment  being  rendered  in  a  criminal  ac- 
tion after  the  time  fixed  by  law  therefor,  as 
the  court  has  Jurisdiction  of  the  sUbJect- 
matter  and  the  person  of  the  defendant. — 
Rankin  v.  Superior  Court,  157  Cal.  189,  192, 
106  Pac.  718. 

9.  Prohibition  will  not  issue  to  an  In- 
ferior tribunal  or  ofllcer  acting  without  or 
in  cases  of  the  Jurisdiction  of  such  tri- 
bunal or  officer  unless  the  aggrieved  party 
be  without  a  plain,  speedy  and  adequate 
remedy  in  the  ordinary  course  of  law. — 
Hamberger  v.  Police  Court,  12  Cal.  App.  163, 
154,  106  Pac.  894. 

10.  Prohibition  will  not  lie  against  Jus- 
tice of  the  peace  in  action  where  although 
he  may  exceed  his  Jurisdiction,  an  appeal 
upon  questions  of  both  law  and  fact  lies  to 
the  superior  oourt.~~Hubbard  v.  Justices' 
Court,  5  Cal.  App.  90,  91,  89  Pac.  865. 

11.  Where  a  trial.  It  had  upon  a  verified 
complaint  filed  in  the  superior  court,  would 
be  In  excess  of  the  court's  Jurisdiction,  It' 
does  not  follow  that  the  petitioners  would 
be  entitled  to  the  writ  of  prohibition.  They 
would  have  an  adequate  remedy  by  appeal 
from  any  adverse  Judgment  rendered 
against  them.  This  being  true,  the  want  of 
Jurisdiction,  In  the  absence  of  facts  or  cir- 
cumstances showing  the  Inadequacy  of  the 
remedy  by  appeal,  does  not  entitle  them  to 
the  writ.— Gardner  v.  Superior  Court.  19 
Cal.  App.  S48,  126  Pac.  501,  603,  citing  Lind- 
ley  V.  Superior  Court.  141  Cal.  220,  74  Pac 
766. 

12.  Where  the  court  Is  without  Jurisdic- 
tion to  proceed  with  a  case,  prohibition 
will  lie  to  prevent  further  proceedings. 
The  petitioner  will  not  be  allowed  to  un- 
dergo the  chance  of  conviction  and  Inprls- 
onment  until  his  case  can  be  reached  on 
appeal. — Arfsten  v.  Superior  Court.  20  Cal. 
App.  269.  128  Pac.  949,  951. 

13.  Where  the  petition  and  affidavit 
shows  the  conviction  of  petitioner  in  the 
police  court  for  vagrancy,  a  fine  therefor, 
an  .appeal  to  the  superior  court  upon  a 
statement  of  the  case  under  section  1468 
Penal  Code,  the  affirmance  of  the  Judgment, 
without  notice,  and  the  entry  and  certifica- 
tion thereof  to  the  lower  court,  without 
waiting  ten  days,  and  prohibition  Is  asked 
to  prevent  the  application  of  the  ball 
money  to  the  payment  of  the  fine,  but  does 
not  state  that  petitioner  had  no  actual  no-, 
tice  of  the  hearing  on  appeal,  the  writ  will 
be  denied. — La  Porte  v.  Williams.  17  Cal. 
App.  429.  120  Pac.  56. 

14.  Saaie  — AieqiMtc.  plain,  aad  Bpeedr 

reoiedy. — Where  there  Is  a  plain,  speedy 
and  adequate  remedy,  the  writ  will  not  be 
granted,  and  therefore  will  not  be  granted 
to  prevent  the  appointment  of  a  receiver 
upon  the  ground  that  the  petitioner  not  a 
party  to  the  action  will  bo  damaged 
thereby  and  that  no  appeal  will  lie  from 
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order  refusiiiK  to  dlBcharge  the  receiver  if 
Appointed,  as  the  petitioner  ml?ht  Intervene 
in  the  action  and  have  a  remedy  by  appeal 
from  the  order  making  the  appointment. — 
First  Nat.  Bank  v.  Superior  Court,  12  Cat 
App.  335,  347.  107  Pac.  322. 

See,  also,  para.  lS-21,  SO.  this  note. 

16>  Sam^— An  Improper  liuae  of  mob- 
moma.  or  an  Improper  service  thereof,  ap- 
pearing, the  remedy  of  the  agsrleved  party 
la  by  motion  to  quash  the  service,  addressed 
to  the  court  in  which  the  action  was  com- 
menced, and  if  that  motion  be  denied  an 
appeal  Is  available,  and  therefore  prohibi- 
tion will  not  lie, — Burge  v.  Justices'  Court, 
11  Cal.  App.  213,  215,  104  Pac.  581. 

IS.  Same — JadKnent  of  police  coort  In  m 
elvll  action  is  appealable  to  the  superior 
court  and  therefore  prohibition  will  not  lie 
to  prevent  a  trial  In  the  police  court  of  ac- 
tion upon  a  demand  for  money  only. — Ham- 
berffer  v.  Police  Court,  12  Cal.  App.  163,  1S5, 
106  Pac.  894. 

See,  also,  pars.  25  and  64,  this  note. 

IT.  Same  —  Validity  of  cnad  Jarr  caa 
aot  be  tMted  npaa  applleatloa  for  writ  or 

prohibition  If  it  was  drawn  and  empaneled 
under  the  form  of  law  and  tlie  direction  of 
the  court  having  jurisdiction  to  empanel  it. 
—In  re  Hatch,  9  Cal.  App.  333,  334.  99  Pac 
398. 

1&  AdtalMlons  acalaot  latercst. — Letters 
of  defendant  are  admissible  not  to  prove 
the  truth  of  their  contents,  but  as  evidence 
of  the  admissions  against  Interest  made 
therein. — People  v.  Rollins,  14  Cal.  App. 
138,  111  Pac.  123. 

10.  Appeal— Plain,  ■peedr.  and  ndeqnate 
nrmedr  by, — Appeal  is  none  the  less  speedy 
and  adequate,  within  the  meaning  of  this 
section,  merely  because  more  time  is  con- 
sumed than  by  writ  of  prohibition. — Llght- 
ner  Mining  Co.  v.  Superior  Court,  14  Cal. 
App.  651,  112  Pac.  S09. 

See,  also,  pars.  3-17,  60,  this  note. 

20.  Will  not  issue  where  there  Is  a  plain, 
speedy  and  adequate  remedy  in  ordinary 
course  of  law.  Such  remedy  exists  where 
there  la  an  opportunity  for  a  review  'and 
correction  of  the  wrong  complained  of  In  a 
higher  court  on  appeal;  hence  where  the 
right  of  appeal  exists,  prohibition  wilt  not 
lie.  Only  in  exceptional  cases  is  appeal 
deemed  an  Inadequate  remedy. — LIghtner 
Mining  Co.  v.  Superior  Court,  14  Cal.  App. 
646,  112  Pac.  909. 

31.  Dame— Stay  of  proceedings. — Where 
enforcement  of  an  alimony  order  is  stayed 
by  the  appeal,  under  section  946.  ante,  and 
such  enforcement  Is  sought  by  the  appoint- 
ment or  a  receiver  after  ^ppeal  perfected, 
prohibition  will  not  lie,  since  an  adequate 
remedy  in  ordinary  course  of  law  exists  In 
the  authority  of  the  appellate  court  to  srant 
a  special  order  restraining  such  action. — 
McAneny  v.  Superior  Court,  150  Cat  9.  87 
Pac.  1020. 


22.  Appellate  eoart  will  not  detenilae 
«nestloaii  of  law  upon  application  for  pro- 
hibition which  do  not  properly  come  before 
it  on  the  record  notwithstanding  a  stipula- 
tion of  counsel  that  such  question  be  sub- 
mitted.— Hubbard  v.  Justices'  Court,  6  CaL 
App.  90,  93,  89  Pac.  865. 

S3.  Application  (or  nppolatment  of  re- . 
celver— SulHcleacy  of — Review  on  problbl- 
tlon. — In  those  cases  In  which  an  order  ap- 
pointing a  receiver  in  a  given  cause  Is 
within  the  Jurisdiction  of  the  court,  whether 
the  facts  disclosed  to  the  court  on  the  ap- 
plication for  the  appointment  are  such  as 
legally  warrant  It  In  putting  in  operation, 
or  applying  Its  Jurisdiction  in  that  regard, 
c&n  not  be  engaged  Into  or  reviewed  In  an 
application  for  a  writ  of  prohibition,  under 
the  provisions  of  the  above  section  and  fol- 
lowing sections. — Takeba  v.  Superior  Court, 
43  Cal.  App.  469.  185  Pac.  406. 

34.  Can  not  be  nscd  ivrlt  of  error  to  ' 
determine  a  question  of  fact  which  It  was 
the  province  of  the  trial  court  to  determine. 
Its  sole  province  Is  to  determine  as  to 
whether  or  not  the  inferior  court  is  pro- 
ceeding in  excess  of  Its  Jurisdiction. — Con- 
Ian  V.  Superior  Court  of  the  City  and  County 
of  San  Franolsco,  13  Cal.  App.  420,  421,  107 
Pac.  6T7. 

25.  Civil  action  la  police  eenrt. — An  ap- 
peal may  be  prosecuted  on  questions  of 
both  law  and  fact  from  a  Judgment  In  a 
civil  action  in  a  police  court,  and  prohibi- 
tion will  not  lie  to  control  the  action  of 
such  court  in  excess  of  Its  Jurisdiction, — 
Simpson  V.  Police  Court  of  Riverside,  160 
Cal.  631,  117  Pac.  663. 
'    See.  also,  pars.  16  and  60,  this  note. 

2K.  Comnsoa-law  writ  of  prohlbltloa— 
Was  lasBcd  oa  sBSKCatlOa  that  cause  origi- 
nally, or  some  collateral  matter  arising 
therein,  did  not  belong  to  Inferior  Judge, 
but  to  cognizance  of  some  other  court.  It 
was  an  original  remedial  writ  provided  as 
remedy  for  encroachments  of  Jurisdiction. 
Its  office  was  to  restrain  subordinate  courts 
and  Inferior  Judicial  tribunals  from  exceed- 
ing their  authority. — ^Maurer  v.  Mitchell.  53 
Cal.  289.  291.  See  Spring  Valley  W.  W.  v. 
San  Francisco,  62  Cal.  Ill;  Camron  v.  Ken- 
field,  67  Cal.  660,  663, 

ST.  Coastnietlan  of  oeetloa — ^Uaeoastlta- 
tliwal. — The  provisions  of  the  above  sec- 
tion In  so  far  as  It  seeks  to  provide  for 
prohibition  against  the  exercise  of  mere 
ministerial  functions  Is  unconstitutional, 
the  writ  of  prohibition  being  limited  to  Ju- 
dicial proceedings  and  functions. — Baines 
v.  Zemansky,  176  Cal.  369,  168  Pac.  665. 

28.  Connterpart  of  writ  of  mandate  and 
upon  the  same  reasoning  as  requires  a  de- 
mand upon  the  defendants  to  perform  an 
act  sought  to  be  enforced  by  the  writ  it 
would  seem  reasonable  to  require  that  be- 
fore a  Judge  should  be  prohibited  from  do- 
ing an  act  It  should  appear  that  he  is  about 
to  proceed  or  threaten  to  do  the  act  and 
where  In  his  return  he  denies  that  he  will 
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do  the  act  complained  of  unless  prohibited, 
the  writ  should  be  denied. — ^Lewls  v.  Su- 
rerlor  Court,  11  Cat.  App.  4SS,  485,  106  Pac. 
763. 

2&.  At  common  law  the  writ  of  pfohlbt- 
tion   was   issued   to  restrain  subordinate 

courts  and  Inferior  judicial  tribunals  from 
exceedins  their  Jurisdiction,  The  writ  men- 
tioned in  the  constitution  is  the  writ  of 
prohibition  as  known  to  the  ■'ommon  law 
and  the  odicc  of  the  writ  has  not  been  ex- 
tended by  this  section  and  it  should  not  now 
issue  In  cases  in  which  It  could  not  have 
been  resorted  to  prior  to  the  statute  nor 
does  the  clause  "whether  exercising  func- 
tions judicial  or  ministerial"  enlarge  the 
scope  of  the  writ. — Beaulieu  Vineyard  v. 
Superior  Court,  6  Cal.  App.  242,  247,  91  Pac. 
1015. 

30.  Same  "ComHerpart,"  m  employed  !■ 
above  section  is  desiKned  to  Illustrate  oper- 
ation of  writ  of  prohibition  when  Issued  In 
proper  case,  but  Is  not  intended  to  enlarge 
or  add  to  class  of  cases  In  which  it  may  be 
resorted  to.  It  must  be  used  in  more  gen- 
eral sense  that  prohibition  is  opposite  to 
mandamus  In  that  it  arrests,  while  manda- 
mus commands,  action. — ^Maurer  v.  Mitchell, 
53  Cal.  289,  293. 

81.  Criminal  caae. — In  criminal  case  pro- 
hibition will  not  lie  although  the  offense 
charged  may  be  barred  by  the  statute  of 
limitations  or  the  court  without  Jurisdic- 
tion If  there  is  a  remedy  by  appeal  or 
habeas  corpus  Is  applicable. — Keith  v.  Re- 
corder's Court,  9  Cal.  App.  S80,  S81,  99  Pac. 
416. 

82.  Prohibition  will  not  lie  to  prevent  the 
superior  court  proceeding  In  a  criminal 
trial  upon  the  ground  that  the  defendant 
has  never  been  legally  committed  by  a 
magistrate  as  the  law  provides  a  remedy 
therefor  by  motion  to  set  aside  the  Indict- 
ment and  If  the  ruling  thereon  be  erroneous 
by  appeal  from  the  Judgment. — Western 
Heat  Co.  v.  Superior  Court  of  the  County  of 
Sacramento,  9  Cal.  App.  538,  643,  99  Pac.  976. 

S3.  Denial  of  writ. — It  is  held.  In  denying 
the  application  for  an  alternative  writ  of 
prohibition  herein,  that  while  the  petition 
presents  a  question  as  to  the  Jurisdiction 
of  the  Rupertor  court,  the  petitioner,  how- 
ever, has  his  remedy  by  appeal,  and  in  view 
of  the  power  of  the  supreme  court  to  pre- 
vent by  supersedeas  a  retrial  pending 
appeal,  if  a  eufllcient  showing  Is  made  to 
warrant  such  action,  the  remedy  by  appeal 
is  sufnciently  plain,  speedy  and  adequate.— 
Olougle  V.  Superior  Court,  49  Cal.  Dec.  448, 
147  Pac.  972. 

84.  The  action  of  the  superior  court  In 
refusing  to  dismiss  an  appeal  because  of  de- 
lay In  bringing  it  to  a  hearing  can  not  be 
considered  on  an  application  for  a  writ  of 
prohibition  to  prevent  the  superior  court 
from  hearing  the  appeal  on  the  ground  that 
the  undertaking  la-defectlve. — Cohen  v.  Con- 
nick,  26  Cal.  App.  491,  147  Pac.  479. 


SB.  IHaqnallflcatlom  of  |ndse  —  Blaa  or 
prejadtce  tm  favor  of  Hovlns  party  Is  not 

ground  for  calling  in  another  Judge,  and 
when  the  facts  relied  upon  tend  to  create 
bias  or"  prejudice  in  favor  of  party  apply- 
ing for  the  writ,  prohibition  will  not  Issue 
to  prevent  the  Judge  from  trying  the  case. 
' — Lassen  Irr.  Co.  v.  Superior  Court,  151  Cal, 
362.  90  Pac.  709. 

Stt.  Distinction  —  Between  error  In  ex- 
erclMlng  Jurlndlction  and  Jnrladlction  Itacll 
is  difflcult  to  express  in  abstract  terms  so 
as  to  be  readily  applied  to  all  cases  that 
may  arise.  Main  test  of  Jurisdiction  Is 
whether  or  not  discretion  la  given  court  aa 
to  such  matter.  Sheriff,  being  dlsquallfled 
to  act,  determination  of  issue  of  such  dis- 
qualidcation  la  necessarily  left  to  discre- 
tion of  court,  and  it  has  Jurisdiction  to  hear 
and  determine  that  Issue.  But  where  there 
is  no  disqualification,  there  Is  no  discretion 
given  to  determine  whether  an  elisor  should 
or  should  not  be  appointed. — Bruner  t.  Su- 
perior Court,  92  Cal.  289,  251,  258,  28  Pac. 
341. 

87,  EUeetloB  contest. — The  writ  will  not 
iBsue'to  restrain  the  trial  of  an  election  con- 
test, where  the  court  has  not  lost  Jurisdic- 
tion, and  mere  Irregularities  are  complained 
of  which  are  proper  subjects  of  considera- 
tion and  review  upon  appeal. — Busick  v.  Su- 
perior Court,  16  Cal.  App.  500,  118  Pac.  681. 

38*  Error  can  not  be  corrected  by  mesH 
of  writ  of  prohibition.  Court  having  Juris- 
diction to  set  aside  its  order  or  decree  dis- 
charging party  from  ofHce  of  adminletrator 
upon  ground  that  decree  had  been  inadvert- 
ently made  and  entered,  prohibition  does 
not  He  to  correct  any  error  committed, — 
Wlggln  Superior  Court.  68  CaL  898,  402,  9 
Pae.  646. 

M.  Exerelac  of  ptv^mr  diaeretlan. — ^Where 
Jurisdiction  and  authority  are  given  a  pub- 
lic board  to  exercise  its  discretion,  and  no 
facts  are  shown  that  such  discretion  has 
been  abused,  It  Is  not  within  the  province 
of  the  court  to  review  such  exercise  of  dls- - 
cretlon. — People  v.  Nellis,  14  Cal.  App.  253, 
111  Pac.  G31. 

40.  FInntltr  of  Jndgroent. — Jurisdiction 
ceases  with  Judgment,  when  final,  and  pro- 
hibition will  lie  to  prevent  further  action, 
even  though  an  unflnlshed  account  remains, 
where  the  Judgment,  and  the  unflnlshed  ac- 
count, and  the  proceedings  thereunder,  are 
aeverable,  as  In  the  case  at  bar. — Granger 
V.  Superior  Court,  159  Cal.  6,  112  Pac.  854. 

41.  formation  of  reclamation  diatrlet  Is 

a  legislative  act  Involving  the  exercise  of 
legl.«latlve  discretion,  and  after  It  has  ac- 
quired Jurisdiction  of  an  application  there- 
for, the  board  of  supervisors  can  not  be 
enjoined  from  acting  thereon,  and  prohibi- 
tion will  lie  to  restrain  the  superior  court 
from  proceeding  with  the  trial  of  a  suit  for 
that  purpose,  appeal  not  being  an  adequate 
remedy,  following  the  delay,  trouble,  and 
expense  of  the  trial  of  a  question  of  fact 
'  ver  which  the  court  has  no  Jurladlctlon.— 
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Glide  V.  Superior  Court,  147  Cal.  28,  SI  Pac. 

225. 

42.  IrrrKnlarltlea  and  error*  In  Inw  oe- 
cnrrlBK  before  and  after  flndlng  and  return 
of  Indictment  are  not  grounds  for  prohibi- 
tion to  restrain  court  from  proceeding  with 
trial,  but  are  only  matters  'which  may  be 
reviewed  and  remedied  on  appeal. — Levy  v. 
Wilson,  69  Cal.  lOS,  108,  10  Fac.  2T2. 

43.  jBdse — Mmr  be  dlsqnalllled  from  act- 
invt   and    ret    eonrt    have   JnriiidirtloB  of 

cause.  Such  Judgre  is  person  within  letter 
and  spirit  of  statute  asainat  whom  writ 
of  prohibition  may  issue  In  proper  case 
when  he  is  disqualified  from  sitting  and 
actio?  by  reason  of  interest, — North  Bloom- 
fleld  Gold  MIn.  Co.  v.  Keyser,  68  Cal.  315, 
S24. 

44.  Same — Wko  la  Interested  la  actios 

not  only  has  no  authority  to  hear  and  de- 
termine it,  but  is  expressly  prohibited  from 
doing  so  (cone.  op.  by  Sharpstein,  J.). — 
North  Bloomfleld  Gold  Mln.  Co.  v.  Keyser, 
68  Cal.  316,  326. 

45.  Jnriadlettoa — Sola  vaestion  wklek  Is 
presented  or  may  be  considered  ta  this 
proceeding. — Hogan  v.  Superior  Court.  1* 
Cal.  App.  787,  117  Pac.  947. 

46.  Jurisdiction  is  the  power  to  hear, 
determine,  and  pronounce  Judgment  upon 
the  issue  before  the  court. — In  re  Hatch, 
9  Cal.  App.  333,  99  Pac.  398. 

47.  Same— Of  court,  is  not  lost  beennse 
of  appeal  taken  from  order  denying  motion 
to  change  place  of  trial,  although  appellant 
is  entitled  to  continuance  of  general  cause 
while  such  appeal  is  pending.  Trial  of  cause 
pending  appeal  would  not  be  proceeding 
without  or  In  excess  of  Jurisdiction  so  as  to 
authorise  writ  of  prohibition. — People  ex 
rel.  Scannell  v.  Whitney,  47  Cal.  684,  686. 

48.  Sawc— Of  apvcllate  conrt,— While  the 
appellate  court  has  original  Jurisdiction  in 
prohibition,  it  has  also  appellate  Jurisdic- 
tion;  and   where   the   petitioner   elects  to 

•make  his  application  in  the  lower  court,  the 
appellate  court  will  not  issue  such  a  writ 
In  the  absence  of  some  showing  rendering 
such  action  proper,  since  the  right  of  appeal 
from  the  Judgment  of  the  lower  -  court 
exists. — In  re  Burt.  17  Cal,  App.  110,  119  Pac. 
674. 

49.  SaHO— Of  anperlor  eonrtw — ^The  state 
may  maintain  an  action  to  prevent  the  is- 
suance of  a  purchase  of  state  lands  and 
the  superior  court  would  have  Jurisdiction 
thereof,  and  prohibition  will  not  lie  to  pre- 
vent the  prosecution  of  such  an  action, 
even  though  the  complaint  falls  to  state  a 
cause  of  action.— Woodworth  v.  Superior 
Court,  153  Cal.  38,  94  Pac.  282. 

00.  Same— When  nsed  In  coancclloa  vrlth 
prohibition,  is  employed  In  sense  of  legal 
power  or  authority  to  hear  and  determine 
causes. — Maurer  v.  Mitchell,  63  Cal.  289.  292. 

SI.  Handamaa  not  exact  converse  of  pro- 
blbltloB. — Prohibition  as  remedy  la  not,  in 
every  respect,  oxact  converse  with  manda- 


mus. This  Is  shown  by  second  clause  of 
section,  which  declares  that  prohibition  ar- 
rests proceedings  which  are  without  or  In 
excess  of  Jurisdiction.  In  prohibition,  it  is 
shown  to  court  that  Inferior  court  or  per- 
son has  exceeded  powers  conferred  by  law, 
and  court  Intervenes  to  prevent  further  pro- 
ceedings without  or  In  excess  of  such  power. 
Mandamus  may  be  resorted  to  whenever 
otncer  or  person  refuses  to  perform  duty 
enjoined  by  law.  although  act  may  have 
been  an  Isolated  one,  disconnected  with  any 
other  proceedings. — Maurer  v.  Mitchell,  33 
Cal.  289.  292. 

An  to  writs  of  pntblbltloa  and  mondaaana 
dlstinvalsbed,  see  note  3  L.  R.  A.  56,  67. 

S2l  HiDlatcrlal  act — Issnanee  of  a  writ  of 
execution  from  a  recorder's  conrt  imposing 
a  fine  which  has  been  affirmed  on  appeal  is 
a  mere  ministerial  act  which  can  not  be  ar- 
rested by  prohibition;  nor  can  the  Judg- 
ment of  the  superior  court  be  annulled  in  a 
proceeding  against  the  Inferior  court. — 
Harris  v.  Recorder's  Court,  16  Cal.  App.  104, 
113  Pac.  687. 

B3.  aaaac— Can  aot  be  arrested — Lerlsla- 
tare  had  bo  power  to  caocrt  atatuta  purport- 
ing to  amend  above  section  by  providing 
that  writ  should  orreat  proceedings  (In  ex- 
cess of  Jurisdiction)  whether  exercising 
functions  Judicial  or  mlnlsterlaL— Oamron 
▼.  Kenfleld.  67  CaL  669,  664. 

64.  Orders  apvolBtlag  receivers. — Since 
the  amendments  of  1907  to  section  939, 
ante,  allowing  appeals  from  such  orders, 
and  section  948,  ante,  providing  for  stay 
of  execution,  an  Interested  party  has  a 
plain,  speedy,  and  adequate  remedy  in  or- 
dinary course  of  law,  that  is,  by  appeal,  and 
prohibition  will  not  lie  to  arrest  proceed- 
.  Ings  under  such  an  order. — ^Llghtner  Mining 
Co.  V.  Superior  Court,  14  Cal.  App.  649,  112 
Pac.  909. 

OS.  Order  rc«nlrlBK  awetlea  mpn  star- 
bOBd  to  JnatUy  Within  two  days  even  if 

void  Is  an  order  made  after  final  Judgment 
and  appealable,  and  therefore  the  writ  of 
prohibition  can  not  be  invoked. — Holt  v. 
James,  10  Cal.  App.  .3G0,  361,  101  Pac.  1065. 

66.    Preventing     adJutllcalloB     In  IbsoI- 

vcacj-. — Where  the  petition  is  by  party  to 
proceedings,  such  party  has  plain,  speedy, 
and  adequate  remedy  by  appeal,  and  prohi- 
bition will  not  lie.  If,  on  the  other  hand, 
he  Is  not  a  party,  he  la  not  Interested  and 
his  rights  can  not  be  prejudiced  thereby; 
hence  he  is  a  stranger  thereto,  and  can  not 
have  the  writ. — Southern  Pac.  Uilllng  Co.  v. 
Superior  Court,  14  Cal.  App.  240,  243,  111 
Pac.  626. 

BT.  ProccedlBgM  la  lower  conrt— Havlav 
beea  eaded.  and  court  having  nothing 
further  to  do  In  pursuance  or  completion  of 
its  order,  or  where  it  has  dismissed  pro- 
ceeding, prohibition  Is  no  remedy;  but 
where  anything  remains  to  be  done  by 
court,  prohibition  not  only  prevents  what 
remains  to  be  done,  but'  gives  complete  re- 
lief by   undoing   what  has  been  done. — 


Digitized  by 


Tlt.X,Cta.IILI  REVEOr  BV  APPBAI^^TIUAL  UPON  MERITS. 


S  iioa 


Haveiaeyer  v.  ihiperfor  Court.  84  Cal.  327, 
394.  Ig  Am.  St.  Rep.  192.  10  L.  R.  A.  627,  24 
Fac.  121. 

58.  Proceedlasa  of  board  of  anperviaon 
— Caa  Bot  be  Interfered  with  or  arreated  by 
writ  of  problbltloB  because  purchase  of 
road  by  them  was  Injudicious  from  business 
point  of  view,  but  only  when  such  proceed- 
ings are  without  or  in  excess  of  jurisdic- 
tion of  board. — People  ex  rel.  Brunda^e  v. 
Board  of  Supervisors,  47  Cal.  81,  82. 

5».    Probibltlon    1«    ea^eatlally  Jorladlc- 

lloaal,  and  therefore  judicial;  while  manda- 
mua  1r  purely  ministerial.  When  code 
declares  prohibition  is  counterpart  of  man- 
date, declaration  can  not  be  true  In  its 

br.oadest  sense,  and  to  that  extent  Is  mis- 
leading. These  two  writs  are  counterpart 
of  each  other  to  extent  that  one  Is  prohibi- 
tory and  other  mandatory;  one  acts  upon 
person,  other  acts  upon  tribunal;  but  be- 
yond that  they  have  nothing  In  common. — 
City  of  Coronado  v.  San  Diego,  97  Cal.  440, 
44J.  32  Pac.  518. 

90.  Remedy  by  appeal  Inadeqaate. — An 
action  for  damages  for  trespass  upon  a 
quarts  ledge  in  another  state  by  mining: 
upon  the  dip  tliereof  upon  srround  in  de- 
fendant's possession,  and  for  an  injunction 
to  prevent  further  mining  thereon  Is  local 
in  Its  nature  and  beyond  the  jurisdiction 
of  a  superior  court  of  this  state,  and  inas- 
much as  the  remedy  by  appeal  Is  inadequate 
by  reason  of  the  heavy  expense  of  trans- 
porting witnesses  to  attend  a  trial,  which 
could  not  be  recovered  ae  legal  costs,  pro- 
hibition will  He  to  prevent  such  trial. — 
Ophir  Silver  Mining  Co.  v.  Superior  Court, 
147  Cal.  479.  82  Pac  70. 

See,  also,  pars.  18,  19-21,  this  note. 

m.  RcmoTal  of  dty  offleem. — Where  re- 
moval of  ofHcer  for  misconduct  of  office  is 
by  a  city  charter  vested  exclusively  In  cer- 
tain commissioners  the  provisions  of  the 
Penal  Code  do  not  apply  and  the  superior 
court  is  without  Jurisdiction  to  proceed  In 
an  indictment  found  by  the  grand  Jury,  and 
therefore,  prohibition  will  lie, — Craig  v.  Su- 
perior Court.  157  Cal.  481,  485,  108  Pac.  310. 

62.  Removal  of  pabllc  oflleer*. — In  pro- 
ceedings under  section  772  of  the  Penal 
Code  to  remove  an  ofBcer  for  misconduct, 
the  accused  Is  entitled  to  a  writ  of  prohibi- 
tion in  a  proper  ease;  no  appeal  lies  from 
the  Judgment  of  the  superior  court  in  such 
proceedings. — Ferguson  v.  Superior  Court, 
26  Cal.  App.  664.  147  Pac.  603. 

68.  Same — Proecedlng  to  remove  public 
omcer — Erroneous  title  —  Prohibition  will 
uot  lie. — In  the  case  in  which  an  offlcer 
was  proceeded  against  under  the  provi- 
sions of  section  772,  of  the  Penal  Code  to 
secure  summary  removal,  on  a  charge  of  re- 
fusing and  neglecting  to  perform  certain 
ofllcial  duties  the  fact  that  the  title  of  the 
petition  seelting  the  removal  was  In  the 
name  of  the  person  who  verified  the  peti- 
tion Instead  of  In  the  name  of  the  people 
of  the  state,  on  the  accusation  of  such  in- 
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dividual*  this  defect  of  title,  if  It  be  con- 
ceded to  be  one,  was  not  one  which  affects 
the  Jurisdiction  of  the  court,  and  as  the 
title  is  amendable,  the  defendant  Is  not 
entitled  to  a  writ  of  prohibition  under  the 
provisions  of  the  above  section  and  the 
following  sections. — CHne  v.  Superior  Court, 
184  Cal.  331,  193  Pac.  929. 

94.    Right  of  appeal  of  a  police  court, — 

A  police  court  may  appeal  from  a  Judgment 
of  the  superior  court  prohibiting  It  from 
proceeding  in  an  action  pending  before  It. — 
Simpson  v.  Superior  Court,  160  Cal.  632, 
117  Pac.  S63. 

See,  also,  pars.  16  and  25.  this  note. 

Am  to  adequate,  plain,  and  apeedy  remedy 
by  appeal,  see  pars.  13,  19-21,  60,  this  note. 

60.  Supreme  and  dlatrlct  courts  of  ap- 
peal— Concurrent  JnrUdletlon^The  district 
court  of  appeals  having  concurrent  Juris- 
diction with  the  supreme  court  In  original 
proceedings  for  writ  of  prohibition,  and  the 
denial  of  the  writ  by  the  district  court  of 
appeals  being  a  bar  to  a  subsequent  ap- 
plication to  the  supreme  court,  the  only 
method  of  obtaining  a  consideration  of  the 
application  by  the  supreme  court  la  by 
transfer  as  In  other  cases  for  reconsider- 
ation and  decision. — Dawson  v.  Superior 
Court,  158  Cal.  73,  110  Pac.  109. 

66.  Under  the  constitution  the  supreme 
and  district  courts  of  appeal  have  concur- 
rent Jurisdiction  In  original  proceedings  for 
writ  of  prohibition,  and  application  for  and 
denial  on  its  merits  by  the  district  courts  Is 
a  bar  to  a  subsequent  application  In  the  su- 
preme court. — Dawson  v.  Superior  Court, 
168  Cal.  73,  110  Pac.  479. 

er.   To  reatralu  appolBtaieut  of  receiver. 

— Prohibition  does  not  lie  to  restrain  the 
superior  court  from  appointing  a  receiver 
to  take  charge  of  a  corporation,  pending  an 
action  by  minority  stockholders  against 
those  In  control.  If  there  are  no  circum- 
stances Incident  to  the  case  making  In- 
adequate an  appeal,  under  section  939,  ante, 
from  the  order  of  appointment. — Western 
Underwriting  &  Mortg.  Co.  v.  Superior 
Court,  22  Cal.  App.  413.  134  Pac.  732. 

68.  Trial  BpoB  defective  appeal-Prohi- 
bition will  tie  to  prohibit  superior  court 
proceedings  on  appeal  from  Justices'  court 
where  sureties  on  appeal  bond  fail  to  jus- 
tify.— Crowley  Launch  ft  Tugboat  Co.  v. 
Superior  Court.  10  Cal.  App.  342,  844,  101 
Pac.  935. 

es.  Trial  upoB  merit*. — Writ  will  not  Is- 
sue to  prevent  a  trial  upon  the  merits 
where  the  very  question  of  fact  upon  which 
the  court's  want  of  Jurisdiction  rests  Is  de- 
nied, unless  the  want  of  Jurisdiction  Is  ap- 
parent upon  the  face  of  the  application  — 
Maclay  Co.  v.  Superior  Court,  16  Cal  Ann 
495.  117  Pac.  668. 

TO.  Two  ■dmlulstrations—ProblbltloB  to 
reirtrr.lB  aeeopd.— There  can  not  be  two  ad- 
ministrations of  the  estate  of  a  deceased 
person,  and  where  letters  have  been  issued 
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in  two  different  counties,  prohibition  will 

lie  to  restrain  the  exercise  of  Jurisdiction 
under  the  grant  of  letters  subsequent  in 
point  of  time,  on  the  petition  of  one  Inter- 
ested In  the  administration  under  first 
grant. — Duncan  T.  Superior  Court,  149  Cal. 
104,  84  Pac.  767.  See,  also,  Bstate  of  Davis, 
149  Cal.  488,  87  Pac.  17. 

As  to  wkeD  noklMtlon  will  Imuc,  scneiv 

alty,  see  pars.  1,  2,  this  note. 

71.  Writ  does  not  rum  asalnst  mlnUterial 
oflecnit  and  its  operation  la  preventive 
rather  than  remedial,  but  where  court  has 
appointed  receiver  In  excess  of  Its  Juris- 
diction, property  in  hands  of  receiver  is  in 
hands  of  court.  Receiver  Is  me^e  Instru- 
ment of  court,  and  what  he  does,  court  does. 
It  is  court,  therefore,  and  not  receiver,  who 
holds,  administers,  and  disposes  of  property 
In  his  hands,  and  so  long  as  this  property 
remains  undisposed  of,  action  of  court  is 
necessary.  In  such  case,  there  la  Judicial 
action  to  be  arrested,  injury  to  be  pre- 


vented, and  writ  of  prohibition  Is  appro- 
priate for  that  purpose. — Havemeyer  v.  6u> 
perior  Court,  S4  Cal.  327,  390,  18  Am.  St. 
Rep.  192,  10  Lh  R.  A.  «27,  24  Pac.  121. 

72.  Writ  of  probtbitlon  —  Mentioned  im 
eoHMtltntlon,  la  what. — The  vrit  of  prohibi- 
tion mentioned  In  constitution  Is  writ  as 
known  to  common  law. — Maurer  v.  Mitchell. 
53  Cal.  289.  2S1. 

73.  Same— Will  not  laMue  when  there  is- 
adequate  and  speedy  remedy  In  due  course 
of  ordinary  proceeding,  as  by  appeal.  Thus, 
It  has  been  held  that  writ  will  not  Issue  tA 
restrain  payment  of  inheritance -tax  out  of 
the  estate,  at  suit  of  heir,  on  ground  statut« 
under  which  court  Is  proceeding  has  been 
repealed,  as  that  question  can  be  raised  on 
appeal  from  such  order  under  subdivision  S 
section  963,  ante,  or  on  appeal  from  a  de- 
cree of  nnal  distribution;  appeal  Is  plain, 
speedy,  and  adequate  remedy  within  the 
meaning  of  the  statute. — Cross  v.  Superior 
Court,  2  Cat.  App.  342,  S8  Pac.  815. 

See,  post,  i  1103  and  note  pars.  4S-64. 


§  1103.   WHERE  AND  WHEN  ISSUED.    It  may  be  issued  by  any  court 

except  police  or  justices'  courts,  to  an  inferior  tribunal  or  to  a  corporation, 

board,  or  person,  in  all  cases  where  there  is  not  a  plain,  speedy,  and  adequate 

remedy  in  the  ordinary  course  of  law.  It  ia  issued  upon  the  verified  petition 

of  the  person  beneficially  interested. 

History:  Enacted  March  11,  1872;  amendmeDt  by  Code  Commiaaion, 
Act  March  8,  1901,  Stats,  and  Amdta.  1900-1,  p.  184,  lield  unconstitu- 
tlonal,  aee  history,  S  5  ante;  amendment  approTed  March  21,  1907, 
Stats,  and  Amdts.  1907,  p.  838,  Kerr's  Stata.  and  Amdts.  1906-7,  p.  476. 


PBOHIBITipN— WHEBB  AND  WHEN 
ISSUED. 

I.  In  General,  i-32. 

IL  Adequate  Beuedt  at  Law — A,  In  Gbn- 

EEAL,  33-42. 

IIL  Same  —  B.  Eight  of  Appeal  —  Eppect 
OP,  43-54. 

I.  In  General. 

1.  Action   of  inferior  tribunal  —  Being 

completed. 

2.  Acts  simply  ministerial  or  legislative 

in  their  nature. 

3, 4.  Annulment  of  proceedings  already  bad 
— Can  not  be  proenred  by. 

5.  Appeal  staying  proceedings  ~  Lower 

eonrt  will  be  rratrained. 

6.  Assignee  having  sold  property  of  in- 

solvent. 

7.  Both    supreme    court    and  superior 

courts — Have  original  jurisdiction. 

8.  Complaint  —  Must  be  taken  as  true 

upon  appeal. 

9.  Denial  of  writ  of  prohibition — Where 

question  of  jurisdiction  is  not  de- 
cided. 

10.  Election  eonest — Brought  by  elector. 


11, 12.  Enforcement  of  order  of  court  in  ac- 
tion to  foreclose  chattel  mortgage — 
Prohibition  will  not  restrain. 

13.  Exclusive  jurisdiction — ^Being  given  to 

common  council. 

14.  Inferior  court  can  sot,  by  mere  haste 

and  precipitancy,  defeat  appropriate 
remedy. 

15.  Injunction  to  restrain  act  provided  for 

by  law  —  Prohibition  to  restrain 
granting. 

16.  Injury  is  direcUy  doe  to  action  of 

eonrt — Where  court  exceeds  its  juris- 
diction. 

17.  Judge  has   jurisdiction  —  To  decide 

question  of  his  own  bias. 

18.  Justice  of  peace  —  Proposing  to  try 

misdemeanor  charge  without  jury. 

19.  Justices'  court  judgment  convicting  of 

possession  of  cocaine  —  Prohibition 
will  not  prevent  carrying  into  effect. 

20.  Levy  of  tax  is  not  judicial  act— There- 

fore prohibiUon  will  not  lie. 

21.  Ministerial  act— Prohibition  does  not 

lie  to  restrain. 

22.  Order  of  court — ^Directing  receiver  to 

take  charge  of  all  property  of  in- 
solvent. 
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PROHIBITION— IN  GENERAL. 


lUM 


23.  Party  beoeficially  interested — Corpora- 

tion. 

24.  Same — Coart  has  no  discretion  to  re- 

fuse writ. 

25.  Same — Libeled  party  is  not  legally 

person  beneficially  interested. 

26.  Police  judge — Is  not  disqualified  be- 

cause he  baa  formed  an  expressed 
opinion. 

27.  Prohibition  can  not  issue — To  prevent 

trial  of  action,  when. 

28.  Prohibitory  effect  of  statute  limiting 

jurisdietion. 

'   29,  Beceiver  —  Having  been  appointetl  in 
excess  of  jurisdiction. 

30.  Behearing-^Is  proper  practice  in  su- 

preme court. 

31.  Superior  court — May   be  prohibited 

from  proceeding  with  trial,  when. 

32.  Title  and  property — Can  not  be  tried 

by  prohibition. 

IL  Adequate  Rbmedt  at  Law — A.  In  Gen- 

EBAL. 

33.  Defense  to  criminal  proceeding  must 

be  presented. 

34.  Error  of  court — Not  involving  juris- 

diction— Not  corrected  on  prohibi- 
tion. 

86.  Even  though  the  lower  tribunal  is 
about  to  exceed  its  jurisdiction — No 
issue  when. 

36,  37.  Objection  to  jurisdiction  —  In  lower 
court,  not  necessary. 

38.  Objection  to  want  of  jurisdiction — 
Being  first  submitted  to  inferior 
court. 

30.  Bemedy  does  not  fail  to  be  speedy 
and  adequate,  when. 

40.  Bight  to  move  court  to  set  aside  in- 

valid order — ^Does  not  ;^reTent  party 
having  writ  of  prohibition. 

41.  Statute  implies  that   there  may  be 

plain  remedy  which  ia  not  speedy 
and  adequate. 

42.  Writ   of   review   may  be  adequate 

remedy. 

III.  Adequate  Rehedt  at  Law — B.  Bioht 

OP  Appeal — Effect  of. 

43.  Appeal   to   superior   court   is  plain, 

speedy,  and  adequate  remedy,  when. 

44.  Certiorari  will  not  _Ue — Where  there 

is  an  appeal. 

45.  Change  in  rule  of  procednre. 

46.  Complete  and  adequate  remedy  being 

afforded. 

47.  Court    being    without  jurisdiction- 

Petitioner  has  remedy  by  appeal. 

48.  Criminal  case — Court  vested  with  juris- 

diction of  person  and  offense. 
40.  Does  not  prevent  writ  of  prohibition 
or  mandamus. 


50.  Jurisdiction  —  InsuflSciency  of  sum- 
mons— Bemedy  by  appeal — Prohibi- 
tion will  not  lie. 

51, 62.  Statute  does  not  say  that  writ  will  not 
issue. 

53.  Same— Where  appeal  will  afford  no 

remedy. 

54.  Writ  will  issue  to  restrain  making  ap- 

pealable order,  when. 

1.    IN  GENERAL. 

1.  Action  of  laferior  trihnnal  —  Belns 
completed,  and  nothing  remaining  to  be 
done  In  pursuance  of  Its  void  order.  Is  only 
case  where  operation  of  writ  of  prohibition 
ia  excluded.  If  Ita  action  Is  not  completed 
and  ended,  its  further  proceedings  may  be 
stayed,  and  if  necessary  for  affording  com- 
plete and  adequate  relief,  what  has  been 
done  will  be  undone. — Havemeyer  v  Su- 
perior Court,  84  Cal.  $27,  390,  391,  18  Am. 
St.  Rep.  192,  10  Li.  R.  A.  627.  24  Pac.  121. 
See  Hull  v.  Superior  Court.  88  Cal.  174; 
Valentine  v.  Police  Court.  141  Cal.  816.  618 
75  Pac.  3S8. 

Ao  to  ■ualme«t  of  mctm  Comvlcted  not 
belns  bad  by  probtbltloa,  see  pars.  S.  4, 
this  note. 

2.  Acta  alaiply  mlnlatertal  Or  leslBtatlvc 
in  tbclr  aatarc,  and  In  no  sense  Judicial, 

can  not  be  reached  by  prohibition. — People 
ex  rel.  Taylor  v.  Board  of  Election  Commis- 
sioners. 54  Cal.  404,  406;  Le  Conte  v.  Trus- 
tees of  Berkeley.  57  Cal.  269;  Hull  v.  Su- 
perior Court,  68  Cal.  174. 

Am  to  mtalatcrlal  acta,  see  pars.  20.  21, 

this  note. 

3.  Aunnlmeat  of  proeeedlnK*  already  bad 
— ^an  not  be  procared  by  prohibition. — 
More  V.  Superior  Court,  84  Cal.  346.  146.  28 
Pac.  117. 

See  par.  1,  this  note. 

4.  Coaiparci  Havemeyer  v.  Superior 
Court.  84  Cal.  327.  891.  18  Am.  St  Rep.  192. 
10  K  R.  A.  627,  24  Pac.  121. 

&  Appeal  ataytes  procccdUsa  —  Lon-er 
coart    wni    be    *ca4ralacd.-^udgment  set 

aside  on  ground  that  It  was  void  may  be 
appealed  from  as  well  as  order  setting  It 
aside,  and  such  appeal  stays  proceedings 
In  lower  court.  Peremptory  writ  of  prohi- 
bition will  issue  to  prevent  trial  court  from 
proceeding  with  cause  until  appeal  is  heard 
and  determined. — Llvermore  v.  Campbell. 
62  Cal.  76,  77;  Kaufman  v.  Superior  Court, 
108  Cal.  446,  450,  41  Pac.  476. 

9,    Aaalcaee  having  mid  property  of  In- 
aolvent,  there  Is  no  oRlce  for  writ  of  prohi- 
bition to  perform  in  reference  thereto.— 
Chlnette  T.  Conklln,  106  Gal.  466,  466,  38 ' 
Pac.  1107. 

T.  Botb  raprcBc  coart  aad  anpcrior 
eoarta — Have  original  Jnrtadlctlon  to  Issue 
writs  of  mandamus,  certiorari,  and  prohi- 
bition.—Santa  Cruz  G.  T.  J.  S.  Co.  v.  Board 
of  Supervisors,  62  Cal.  40,  41.  See  Miller  v. 
Board  of  Supervisors,  26  Cal.  93,  86.  86. 
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8.  CvBipIalat  —  Hnai  be  taken  ma 
upon  appeal  from  order  Hustalnlns  demurrer 
to  petition  for  writ  of  prohibition.  Plain- 
tiff's case  must  be  taken  as  he  has  stated 
it  in  his  pleading  without  investigation  or 
inquiry  touching  merits  of  action. — Hevren 
T.  Reed.  126  Cal.  219.  221.  58  Pac.  536. 

9.  Denial  of  writ  o(  prohlbllioa — Wliero 
«nea<lon  of  Jarladlction  In  not  decided,  does 
not  take  away  right  to  have  queBtlon  de- 
cided by  writ  of  review. — Santa  Monica, 
Town  of,  V.  Bckert,  4  Cal.  Unrep.  92,  33  Fao. 

10.  Election  contest — Bronsbt  br  elector. 

candidate  Intervening  therein  has  complete 
remedy,  if  court  has  no  Jurisdiction,  by 
withdrawing  his  Intervention  and  letting 
proceedings  alone.  It  Is  not  issued  against 
him,  and  there  can  be  no  Judgment  against 
him,  even  for  coats.  IX  court  lias  Jurisdic- 
tion, it  can  not  b6  restrained  from  proceed- 
ing by  prohibition.  In  either  case,  plain- 
tiff will  not  be  harmed,  and  has  plain, 
speedy,  and  adequate  remedy  at  law.  Pro- 
hibition will  not  He  In  such  case, — Gibson 
V.  Superior  Court.  189  CaL  4,  6,  72  Pac.  348. 

Aa  to  election  eonteate  setierallr>  see, 
post,  1 1111  and  note. 

Aa  to  exclnalve  Jarladlction  In  connioa 
conndl,  see  par.  13,  thta  note. 

11.  Enforcement  of  order  of  conrt  In  ae- 
(Ion  to  foredoac  cbattel  mortsnK^— Prohl- 
Mtloa.  will  not  restrain. — A  writ  of  prohibi- 
tion will  not  Issue  to  restrain  the  superior 
court  from  enforcing  obedience  to  an  order 
made  by  it  In  an  action  for  the  foreclosure 
of  a  chattel  mortgage  directing  a  party  de- 
fendant to  deliver  certain  of  the  mortgaged 
chattels  In  her  possession  to  the  receiver 
appointed  in  the  action,  on  the  ground  that 
the  citation  In  contempt  proceedings  based 
upon  her  refusal  to  comply  with  the  order 
was  not  personally  served  upon  her,  where 
she  nevertheless  appeared  In  obedience  to 
the  citation  and  admitted  the  possesston, 
and  the  court  thereupon  made  a  new  order 
directing  her  to  make  such  delivery. — 
CrouBe  V.  Superior  Court,  28  Cal.  App.  636, 
153  Pac.  723. 

12.  In  an  action  for  the  foreclosure  of  a 
chattel  mortgage,  prohibition  will  not  He 
to  restrain  the  superior  court  from  enforc- 
ing obedience  to  its  order  directing  a  party 
defendant  to  deliver  certain  of  the  mort- 
gaged chattels  in  her  possession  to  the  ra- 
clever  appointed  In  the  action,  where  she 
was  present  in  open  court  at  the  time  of 
the  making  of  such  order,  notwithstanding 
the  order  to  show  cause,  based  upon  her 
refusal  to  comply  with  a  previous  order  to 
turn  over  the  properly,  was  not  properly 

•  served  upon  her. — Crouse  v.  Superior  Court, 
28  Cal.  App.  625,  153  Pac.  723. 

IS.  E^xclnslve  jBrJadletton— Being  slven 
to  cOMHion  crancll  to  hear  and  determine 
contest  of  election  for  city  offices,  superior 
court  may  be  restrained  from  hearing  con- 
test for  such  municipal  ofllcea. — Carter  v. 
Superior  Court,  118  Cal.  ISO.  1S4,  70  Pac. 
1067. 


Ab  to  eleetion  eontcata  bronckt  by  an 

•lector,  see  par.  10,  this  note. 

14.  Inferior  conrt  can  not.  by  mere 
haste  and  precipitancy,  defeat  appropriate 
remedy  for  excess  of  Jurisdiction,  at  least 
in  case  where  It  may  be  Intercepted  before 
its  action  is  fully  complete, — Havemeyer 
V.  Superior  Court,  84  Cal.  327.  382.  18  Am. 
St.  Rep.  192,  10  L.  R.  A.  627,  24  Pac.  121. 

15.  Injunction  to  rcatraln  met  provided 
for  by  law— Prohibition  to  rcatraln  vrant- 
iag. — A  writ  of  prohibition  will  issue  to 
restrain  a  superior  court  from  prosecuting 
an  action  on  behalf  of  a  county  tor  an  In- 
junction restraining  a  reclamation  district 
and  Its  trustees  from  constructing  certain 
levees  as  provided  for  by  a  valid  act  of  the 
legislature,  on  the  ground  that  under  the 
provisions  of  subdivision  4  of  section  3423, 
post,  an  injunction  does  not  lie  to  restrain 
the  execution  of  a  public  statute  by  public 
offlo^ra,  and  the  court  Is  therefore  without 
Jurladlction  to  grant  the  relief  sought. — 
Reclamation  Dist.  N.  1600  v.  Superior  Court, 
171  Cal.  672.  154  Pac.  84S. 

18.  Inlory  U  directly  dne  to  aethm  at 
eonrt— Where  conrt  exceeds  Ita  jnrladictlM 

in  appointing  receiver,  or  by  directing  him 
to  take  specific  property  out  of  hands  of 
stranger,  and  wrong  Is  In  order  of  court, 
not  In  receiver's  transgression  of  order.  In 
such  case,  appropriate  remedy  is  writ  which 
operates  upon  court  to  restrain  its  Judicial 
action,  and  not  In  resistance  that  may  be 
opposed  to  ordinary  wrong-doer,  or  in  ac- 
tion as  may  be  brought  against  private 
person  who  has  committed  trespass^ — 
Havemeyer  v.  Superior  Court,  64  CaL  SS7. 
397,  18  Am.  St.  Rep.  192.  10  U  R.  A.  €27.  24 
Pac.  121. 

IT.    Jada*   hoe   Jarladlction —<  T»  decide 

4aeatlon  of  his  own  bins  and  to  try  cause 

pending  before  him  If  he  finds  charge  of 
bias  unsustained.  Having  Jurisdiction  to 
try  cause,  he  can  not  be  prohibited  from 
doing  so,  and  error.  If  there  is  any,  Is  In 
denying  motion  which  could  only  be  re- 
viewed on  appeal. — Talbot  v.  Plrkey,  139 
Cal.  326,  327.  78  Pac.  868. 

18.  Jnatlee  of  peace-^rapoalBg  te  try 
misdemeanor  charxe  withont  Jnry  does  not 
propose  to  exceed  Jurisdiction;  even  though 
this  proposed  action  be  erroneous,  it  is  only 
ao  as  to  mode  of  procedure  in  action  of 
which  court  has  Jurladlction.  Commission 
of  such  error  can  not  be  arrested  or  cor- 
rected by  prohibition. — Poweison  v.  Lock- 
wood.  82  Cal.  613.  616,  28  Pac.  143. 

18.  Jnallees*  conrt  Judgment  convict  I  as 
of  poMMcaalon  of  cocaine— Prohibition  wUl 
not  prevent  carrying  Into  effect. — Prohibi- 
tion will  not  lie  to  prevent  the  Justices' 
court  from  carrying  Into  effect  ita  Judgment 
convicting  certain  peraons  of  having  in  their 
possession  cocaine,  morphine  and  opium 
contrary  to  the  state  poison  law,  and  from 
confiscating  such  drugs,  upon  the  ground 
that  the  conditions  under  which  the*  posses- 
sion of  the  drugs  were  had  showed  a  atata 
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of  facts  which  afforded  a  complete  defense 
to  the  charge,  since  the  Justices'  court,  hav- 
ing- juriBdtctlon  of  the  offense,  has  the  rlsht 
to  determine  the  sufficiency  of  such  defense, 
and  the  remedy  of  the  defendants  Is  by 
appeal  therefrom. — McOiniB  v.  Justices' 
Court,  2S  Cal.  App.  680,  163  Pac.  726. 

aO.  L«vy  of  lax  la  aof  Jadlrlal  met — 
Therefore  prahibltlan  will  aot  He  to  ra- 

strain  such  levy. — city  of  Coronado  v.  SaU 
Dleffo,  97  Cal.  440,  442.  32  Pac.  618. 
See  par.  21,  thia  note. 

ai.  Ministerial  art— ProblUtloB  <o««  aot 
He   to  restrala. — The   writ    of  prohibition 

does  not  He  to  prohibit  the  doing  of  a  min- 
isterial act. — McKamy  v.  City  of  Bakers- 
fleld,  26  Cal.  App.  315.  146  Pac.  910. 
See  pars.  2,  20,  this  note. 

23.  Order  of  court — DIrectInK  reeelTer 
to  take  oharKe  of  all  property  of  Insolvent. 

and  directing  that  any  person  having  same, 
or  an^  part  thereof,  In  his  possession  to  de- 
liver said  property  to  receiver,  and  that 
said  property  be  sold,  la  not  an  attempt  to 
adjudicate  title  or  claim  of  third  party  to 
such  property,  nor  direction  for  sale  of  any 
specific  property.  Such  order  does  not  af- 
fect right  of  assignee  of  insolvent  for 
benefit  of  creditors.  Racaiver  taking  any 
property  belonging  to  petitioner  under  such 
order  would  be  but  mere  trespasser,  and 
prohibition  will  not  He  to  restrain  him. — 
Haile  v.  Superior  Court,  76  Cal.  418,  420,  20 
Pac.  878. 

23.  Party  bencflelally  Interested— Corpo- 
ratloa  Is  party  beneficially  Interested  as 
representlnff  stockholders.  and  proper 
plaintiff  In  proceeding  by  prohibition  to  re- 
strain Judera  from  slRnlnv  certlOcates  of 
election  In  ezceas  of  Jurisdiction. — Chotlar 
M.  Co.  V.  Wilson,  66  Cal.  374,  375,  6  Pac.  670. 

Aa  to  actlOM  to  he  !■  aaaic  ot  inrtT'  la 
latarea^  aee,  ante,  1  867  and  note. 

As  to  FBSty  beacflclally  latereated  who 
Hay  hrlnc  arttoa  far  certlovarlt  see,  ante, 
1 106S  and  note  pars.  4-13. 

Aa  to  party  haaeflelallj'  latcreatcd  who 
mmr  hrlns  proccedlas  for  BaaiaDiiia,  se«, 
ante,  1  1086  and  note  para.  7-26. 

36.  Sfi"ie— Court  haa  ao  dlaeretloa  to  re* 
fuse  vrrit  In  case  where  it  has  Jurisdiction 
to  issue  it,  and  when  demanded  by  real 
party  In  Interest  bringing  himself  clearly 
within  law, — Havemeyer  v.  Superior  Court, 
84  Cal.  327.  400,  401,  18  Am.  St.  Rep.  192,  10 
L.  R.  A.  627.  24  Pac.  121. 

2S.  Sam^— Libeled  party  Is  not  IcRally 
person  beaefleially  Interested  so  as  to  bring 
prohibition  to  restrain  police  court  of  city 
and  county  of  San  Francisco  from  proceed- 
ing to  hear  and  determine  preliminary  ex- 
amination of  parties  charged  with  criminal 
libel  on  complaint  of  third  person  on  ground 
that  charge  Is  same  Identical  libel  as  was 
then  pending  before  Justice  of  peace  of  city 
of  Los  Angeles  upon  complaint  made  by 
libeled  party.— Gage  v.  Prita.  137  Cal.  108, 
109.  69  Pac.  8S4. 

C.  C.  P.— 166  2- 


20.  Police  JudKC — Is  not  dlsqaallfled  bc- 
euuse  he  has  formed  and  expressed  opinion 

as  to  merits  of  matter  that  he  la  to  deter- 
mine. Having  Jurisdiction  of  cause,  prohi- 
bition will  not  lie  for  above  reasons. — Pat- 
terson V.  Conlan,  128  Cal.  463,  455,  56  Pac. 
106. 

ST.  ProblUtloB  can  not  issue— To  prevent 
trial  of  aetloa  over  which  court  has  Juris- 
diction.— ^Thomas  T.  Justices''  Court,  80  Cal. 
40,  41,  sub  nom.  in  re  Thomas,  22  Pac.  80. 

98.  Prohibitory  e«eet  of  statute  limiting 
Jarlsdletlan,r— Court  proceeding  with  trial 
of  cause  against  express  prohibition  of 
statute  Is  exceeding  its  Jurisdiction,  and 
may  be  prevented  by  prohibition. — Hayne 
V.  Justices*  Court.  82  Cal.  284,  285,  16  Am. 
St.  Rep.  114,  23  Pac.  126. 

2n.  Receiver— Having  been  appointed  In 
exeevM  of  jurisdiction  of  Court,  writ  runs  to 
court  and  operates  directly  upon  court,  but 
Indirectly  upon  receiver.  If  served  upon  re- 
ceiver, it  Is  only  that  he  may  have  timely 
notice  that  proceedings  of  court  are  ar- 
rested and  may  stay  his  hand,  as  he  is 
bound  to  do,  having  no  power  to  act  inde- 
pendently of  court  from  which  he  derives 
his  authority. — Havemeyer  v.  Superior 
Court,  84  Cal.  327.  390,  18  Am.  St.  Rep.  192, 
10  L.  R.  A.  627.  24  Pac.  121. 

As  to  writ  of  prahlbltloa  In  case  of  order 
appointing  receiver  la  excess  of  Jurisdic- 
tion, see,  ante,  IS  564,  666  and  notes. 

80.  Rehearing— Is  proper  practice  In  su- 
preme court  for  reopening  case  In  which 
prohibition  has  been  granted  originally  In 
■ach  court,  and  not  by  motion  for  new  trial. 
— Granger's  Bank  T.  Superior  Court,  101 
Cal.  198,  1S9,  86  Pac.  642. 

See,  ante,  1 1082  and  note. 

81.  Soperlor  coart— May  he  prohibited 
from  proeeedlav  with  trial  of  criminal  ac- 
tion which  it  has  no  Jurisdiction  to  try. 
Misdemeanor  over  which  police  courts  have 
exclusive  Jurisdiction  can  not  be  tried  by 
superior  court  originally. — Green  v,  Su- 
perior Court,  78  Cal.  666,  565,  21  Pac.  807, 
641. 

sa.  Title  and  property — Can  not  be  tried 
by  prohibition,  but  meaning  of  this  is  lim- 
ited by  true  law  that  when  court,  by  its 
order,  has  taken  property  out  of  actual 
possession  of  stranger  to  proceeding  who 
claims  it  as  hla  own,  order  Is  in  excess  of 
Jurisdiction,  irrespective  of  actual  state  of 
title.  Whether  party  in  possession  really 
held  title  or  not,  order  Is  void  because  no 
man  can  be  deprived  of  his  property  with- 
out due  process  of  law. — Havemeyer  v,  Su- 
perior Court,  84  Cal.  327,  400,  401.  18  Am. 
St.*  Rep.  192.  10  It.  R.  A.  627,  24  Pac.  121. 

II.  ADEQUATE  REMEDY  AT  LAW— A.  IN 
QBNERAIi. 

S3,  Defease  to  criminal  proceeding  must 
be  presented  for  determination  as  to  its 
sufficiency  to  tribunal  having  Jurisdiction 
of  proceeding,  which,  in  exercise  of  Its  Ju- 
risdiction, win  determine  as  to  sufQclency  of 
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d«f«natt,  and  any  error  committed  hj  luch 
court  Id  exercise  of  its  Jurisdiction  In  re- 
sard  thereto  can  be  eorreoted  upon  appeal. 
Writ  of  prohibition  does  not  lie,  althouKh 
defense  may  be  claimed  to  be  full,  complete, 
and  absolute. — ^Rebstock  t.  Superior  Court. 
148  Cal.  SOS,  SIO,  Sll,  80  Pac.  <S. 

S4,  Mmr  of  conrt>^ot  iHTClTtav  Jwfa- 
diction— Not  eoncctcd  on  yroUMttoa. — An 

error  not  Involvlng^  a  Question  of  Jurisdic- 
tion can  not  be  corrected  on  prohibition. — 
Judd  V.  Superior  Court,  29  Cal.  App.  S71,  1S7 
Pac.  6<6. 

8S*  BTen  thonch  the  lower  trlbnnnl  is 
about  to  cxeced  Its  Jnrladletlon,  the  writ 
will  not  lie  where  there  is  '"a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course 
of  law."— Reclamation  Dist.  No.  IBOO  V.  Su- 
perior Court.  171  CaL  672,  1S4  Pac.  84S. 

8ft.  Objection  to  jDrlsdlctloa— In  lower 
conrt,  not  neceMary, — AUeRatlon  to  prove 
that  before  flllng  petition  In  supreme  court 
petitioners  had  pleaded  to  jurisdiction  of 
superior  court,  and  that  their  plea  had  been 
overruled.  Is  not  necessary  to  give  supreme 
court  Jurisdiction  to  grant  peremptory  writ 
of  prohibition.  It  Is  only  fair  to  lower 
court  that  objection  should  be  brougrht  to 
its  attention  in  some  proper  form.  If  no 
objection  is  made,  and  party  had  oppor- 
tunity to  object,  court  may  reasonably  infer 
that  no  ground  of  objection  exists. — Have- 
meyer  t.  Superior  Court,  S4  Cal.  S27,  402. 
408,  18  Am.  St.  Rep.  192,  10  Lt.  R;  A.  627,  24 
Poo.  121. 

sr.  Compare!  Chester  v.  ColbT.  B2  Cal. 
518,  517;  Southern  Pac.  R.  Co.  v.  Superior 
Court,  69  Cal.  471.  476. 

38.  Objection  to  want  of  Jnrladlctlon — 
Bclaw  flmt  anbatlttcd  to  Inferior  court  or 

tribunal,  and  by  it  overruled  before  resort 
Is  had  to  higher  court  for  writ  of  prohibi- 
tion. Is  undoubtedly  established  rule  of 
practice  in  this  state,  but  It  Is  not  law,  as 
it  would  inevitably  happen  in  many  cases 
that  lower  court  would  make  its  ruling  on 
Question  of  jurisdiction  before  any  prohibi- 
tion could  be  sued  out,  and  if  It  held  that 
It  had  Jurisdiction  and  made  orders  In  con- 
sonance with  that  view,  writ  would  be  of  no 
avail  unless  It  afforded  means  not  only  of 
arresting  any  further  action,  but  also  of  un- 
doing past  action. — Havemeyer  v,  Superior 
Court,  84  Cal.  827.  391,  IS  Am.  St.  Rep.  192. 
10  L.  R.  A.  637,  24  Pac.  121. 

89.  RcHCdr  doe*  not  Call  to  be  apecdy 
and  adc«nate  because,  by  pursuing  It 
through  ordinary  course  of  law.  more  time 
would  probably  be  consumed  than  in  pro- 
ceeding by  way  of  prohibition. — ^Agasslz'v. 
Superior  Court,  90  CaL  101,  103,  27  Pac.  49. 

40.  RIsht  to  move  eonrt  to  aet  aalde  In- 
valid order— Does  not  prevent  party  having 
writ  of  prohibition,  for  were  it  so,  there 
never  could  be  writ  of  prohibition,  such  mo- 
tion would  always  be  possible.  Host  that 
can  be  claimed  Is  that  application  should 
be  made  to  lower  court  before  moving  for 


writ. — Havemeyer  v.  Superior  Court,  84 
Cal.  827,  896,  18  Am.  St.  Rep.  192,  10  U  R.  A. 
627,  24  Pac.  121. 

41.  Statute  Implleo  that  there  may  bo 
plain  remedy  wUch  Is  not  speedy  nnd  ndc- 
«nate. — Where  court  la  about  to  act  without 
Jurisdiction  so  as  to  injure  Utl^nt,  law 
supposes  that  remedy  by  appeal  may  not 
be  sufllclentty  speedy  or  adequate,  and  cer- 
tainly Is  not  adequate  when  to  obtain  re- 
lief by  appeal,  one  who  has  never  been 
legally  tried  must  first  submit  to  be  for- 
mally branded  as  felon  and  then  languish 
In  Jail  for  an  indefinite  period  until  supreme 
court  on  appeal  shall  at  last  declare  that  he 
has  been  outrageously  treated. — Terrlll  v. 
Superior  Court,  6  Cal.  Unrep.  398,  SO  Pac  88. 
See  6  Cal.  Unrep.  417.  60  Pac.  BIS. 

42.  Writ  of  review  may  be  adeqoate  rem- 
edy.— Prohibition  will  not  ordinarily  issue 
where  certiorari  will  He,  unless  it  appears 
that  applicant  for  writ  will  necessarily  be 
injured  If  court  sought  to  be  prohibited  Is 
permitted  to  proceed  at  all,  as  that  court 
may  before  final  Judgment  discover  Its  want 
of  jurisdiction  and  dismiss  proceedings: 
while  If  It  should  proceed  to  final  Judg- 
ment, party  is  not  injured  by  entry  of  void 
Judgment  and  proeeedlngs  to  enforce  such 
Judgment  may  be  prevented  and  judgment 
declared  void  under  writ  of  review. — Santa 
Honlca,  Town  of,  v.  Eckert,  4  Cal.  Unrep. 
92.  88  Pac.  880. 

ni.    ADEQUATE   REMEDY  AT  I4AW— B. 
RIGHT  OP  APPEAL— EFFECT  OF. 

4S.  Appeal  to  anperlor  eonit  ts  plnln, 
apeedy.  nnd  adefinnte  reasedy  from  convic- 
tion In  police  court,  and  writ  of  prohibition 
to  restrain  trial  will  be  denied  on  auch 
grounds. — Strouse  v.  Police  Court,  8B  Cal. 
49,  50,  24  Pac.  747;  Cross  v.  Superior  Court. 
2  Cal.  App.  342,  83  Pac  81S. 

44.  Certiorari  wlU  not  lie— Where  tkere 
la  an  appeal. — In  this  respect  It  differs  from 
prohibition  and  mandamus,  which  lie  In  all 
cases  where  there  Is  not  plain,  speedy,  and 
adequate  remedy  In  ordinary  course  of  law. 
— Stoddard  v.  Superior  Court,  108  Cal.  303, 
806.  41  Pac.  278. 

4B.  Cbange  In  mle  of  procedure. — When 
Havemeyer  v.  Superior  Court.  84  Cal,  827, 
18  Am.  St.  Rep.  192,  10  L.  R,  A.  627,  24  Pac. 
121,  was  decided  there  was  no  appeal  from 
order  appointing  receiver,  but  in  1897 
(Stats.  1897,  p.  66)  amendment  to  code  pro- 
vided for  staying  of  order  appointing  re- 
ceiver by  undertaking  on  appeal.  These 
amendments  were  apparently  Intended  to 
afford  remedy  for  prodigal,  unwise,  and  un- 
warranted appointments  of  receivers,  and 
to  afford  adequate  remedies  contemplated  by 
above  section.  Fact  that  question  of  Juris- 
diction arises  does  not  change  rule  as  to 
adequacy  of  remedy  by  appeal  to  higher 
court. — Jacobs  v.  Superior  Court,  133  Cal. 
864,  866,  866,  86  Am.  St.  Rep.  204.  66  Pac. 
886. 
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49.    Complete  aad  Bdequate  r*medy  belnc 

afforded  and  same  ends  belngr  accomplished 
by  appeal,  althouerh  perhaps  In  not  so  ex- 
peditious a  manner,  party  la  not  entitled  to 
extraordinary  raniedy  of  prohibition,  but 
must  resort  to  his  remedy  by  appeal. — 
White  V.  Superior  Court.  IIO  Cal.  54.  58.  42 
Pac.  471.  See  Murphy  v.  Superior  Court,  84 
Cal.  6»2,  698,  84  Pac.  310;  Strouae  t.  Police 
Court.  85  Cal.  49.  60,  24  Pac.  147;  Ag-aaslx 
▼.  Superior  Court.  90  Cal.  101,  103,  27  Pac. 
49;  Mines  d'or  de  Quarts  Mountain  Soc.  v. 
Superior  Court,  dl  Cal.  101,  108,  27  Pac.  632; 
Jacobs  V.  Superior  Court,  133  Cal.  S64.  S66, 
85  Am.  St.  Rep.  204.  66  Pac.  826. 

47.  Court  belDK  Trlthont  Jnrladlctlon— 
Petitioner  lia>  remedy  hr  appeal  from  ad- 
verse '  judgment,  and  It  is  not  sufficient 
ground  for  Interfering  by  prohibition  that 
trial  will  be  expensive  and  troublesome. 
Rstablishment  of  ruling  allowing  resort  to 
writ  of  prohibition  on  ground  of  expensive 
and  troublesome  litigation  would  involve 
too  serious  and  too  frequent  Interruption  of 
business  of  court. — Llndley  v.  Superior 
Court,  141  Cal.  220,  74  Bac.  766. 

48.  Crtataal  wmmm  Court  vested  with  im~ 
rlsdietloB  of  penoB  aad  offease. — ^Where  a 
court  in  a  criminal  case  is  vested  with  Ju- 
risdiction of  the  person  and  offense,  mere 
errors  or  Irregularities  of  procedure  can  be 
corrected  on  appeal  only,  the  latter  method 
furnlBhlng  a  complete  and  adequate  remedy. 
— McOinls  V.  Justices'  Court,  28  Cal.  App. 
680,  153  Pac.  728. 

49.  Doea  aot  prevent  writ  of  prohlbltloH 
or  Maadamaa. — Each  of  these  latter  writs 
may  Issue  under  provisions  of  statute  where 
there  Is  not  plain,  speedy,  and  adequate 
remedy  in  ordinary  course  of  law — remedy 
competent  to  afford  applicant  relief  sought. 
In  this  it  differs  from  certiorari. — ^North 
Bloomfleld  Gold  Mln.  Co.  v.  Keyser,  58  Cal. 
315,  324. 

50.  JnrladJetloa  —  Inaaacleacr  of  Bam- 
man«— Remedy  by  appeal — Problbltlon  will 

act  llc.^ — ^In  a  case  In  which  the  service  of  a 


summons  Is  Insufficient  to  vest  a  Justices' 

court  with  Jiirlsdlctlon.  but  the  defendant's 
motion  to  quash  the  service  of  summons  is 
denied,  the  defendant  has  a  plain,  speedy, 
and  adequate  remedy,  by  an  appeal,  by  means 
of  which  he  may  have  the  erroneous  ruling 
of  the  Justice  reviewed;  the  mere  want  of 
Jurisdiction  will  not  Justify  the  Issuance 
of  a  writ  of  prohibition,  under  the  above 
section,  the  plaintiff  having  an  adequate 
remedy  by  appeal. — Germain  Seed  &  Plant 
Co.  V.  Justices'  Court,  41  Cal.  App.  397,  182 
Pac.  784,  following  the  doctrine  In  Simpson 
V.  Police  Court.  160  Cal.  530.  117  Pac.  653; 
Burge  V.  Justices'  Court,  11  Cal.  App.  213, 
104  Pac.  581;  Hamburger  v.  Police  Court,  12 
Cal.  App.  153,  106  Pac.  894,  107  Pac.  614. 

SI.  Statute  does  not  aay  that  writ  will 
not  iMae  In  case  where  there  Is  an  appeal; 
there  must  be  right  of  appeal,  and  also  ap- 
peal must  furnish  adequate  remedy.— 
Havemeyer  v.  Superior  Court,  84  Cal.  327, 
397,  18  Am.  St.  Hep.  198,  10  It.  R.  A.  627,  24 
Pac.  121;  Bruner  v.  Superior  Court,  92  Cal. 
239,  262,  88  Pac.  841. 

Sa.  Comparei  Levy  v.  Wilson,  69  Cal.  106. 
108,  10  Pac.  272;  Strouse  v.  Police  Court,  86 
CaL  49.  60,  24  Pac.  747. 

08.  Dame— Where  appeal  will  afford  no 

remedy  for  the  wrong  with  which  the  peti- 
tioner is  threatened,  e.  g.,  the  appointment 
of  a  receiver, — prohibition  lies  even  though 
there  Is  right  of  appeal. — Havemeyer  v.  Su- 
perior Court,  84  Cal.  327,  397,  18  Am.  St. 
Rep.  192,  10  L.  R.  A.  627,  24  Pac.  121. 

64.  Writ  will  Inane  to  reetrain  maklnK 
appealable  order,  when.^ — When  the  superior 
court,  although  without  Jurisdiction  pro- 
poses to  vacate  an  order  dismissing  a  case 
after  transfer  on  change  of  venue,  for  fail- 
ure to  pay  costs  within  one  year,  on  the 
ground  of  the  neglect  of  plalntlflTs  attorney 
to  pay  such  costs,  the  supreme  court  may. 
In  its  discretion,  grant  prohibition,  not- 
withstanding the  appealability  of  the  order. 
— Davis  v.  Superior  Court,  184  Cal.  691,  196 
Pac.  390,  392. 


§1104.   WRIT  MAY  BE  ALTERNATIVE  OB  PEREMPTORY.   FORM  OF. 

The  writ  must  be  either  alternative  or  peremptory.  The  alternative  writ  must 
command  the  party  to  whom  it  is  directed  to  desist  or  refrain  from  further 
proceedings  in  the  action  or  matter  specified  therein,  until  the  further  order 
of  the  court  from  which  it  is  issued,  and  to  show  cause  before  such  court,  at 
a  specified  time  and  place,  why  such  party  sliould  not  be  absolutely  restrained 
from  any  further  proceedings  in  such  action  or  matter. 

The  peremptory  writ  must  be  in  a  similar  form,  except  that  the  words  requir- 
ing the  party  to  show  cause  why  he  should  not  be  absolutely  restrained,  etc., 
must  be  omitted,  and  a  return  day  inserted. 

History:  Knacted  March  11,  1872;  amendment  by  Code  Commiasion, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  act  held  unconstitu- 
tional, see  history,  9  5  ante;  amendment  approved  March  21,  1907, 
Stats,  and  Amdts.  1907,  p.  838,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  476. 
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A»  to  alternative  or  ^reMptory  wrti  •(  Aa  In  mle*  of  •apremc  vonrt  in  rrlattoa 
aaandnHaa,  s«e,  ante,  S  1087  and  note.  to  alternative  an!  peremptorr  writ*.  se«. 

ante,  i  1068  and  notes  pars.  129,  180. 

§  1106.   CERTAIN  PB0VI8I0NS  OF  THE  PRE'CEDINa  OHAPTER  AP- 

PLIOABLE.  The  provisions  of  the  preceding  chapter,  except  of  the  first  four 
sections  thereof,  apply  to  this  proceetiing. 

HIatory:  Enacted  March  11,  1872. 


CHAPTER  IV. 

^ITS  or  XtETIEW,  ICANDATE,  AND  PROHIBITION  MAY  ISSUE  AND  BE  HEARD 

AT  CHAMBEBa 

1 1108.   Writs  of  review,  mandate,  and  prohibition  maj  isaae  and  be  heard  at  ehsmben. 

§1108.   WRITS  OF  REVIEW.  MANDATE.  AND  PROHIBITION  MAY 

ISSUE  AND  BE  HEARD  AT  CHAMBERS.    Writs  of  review,  mandate,  and 

prohibition  issued  by  the  supreme  court,  or  by  a  superior  coUrt,  may,  in  the 

discretion  of  the  court  issuing  the  writ,  be  made  returnable,  and  a  hearing 

thereon  be  had  at  any  time. 

History:  Elnacted  March  11,  1872,  founded  on  i  653  Practice  Act,  as 
amended  1SS4  (Stats.  1854,  p.  84} ;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  346;  April  16.  1880,  Code  Amdta.  1880 
(C.  C.  P.  pt.),  p.  74;  repeal  by  Code  Commlsfllon,  Act  March  8,  1901, 
Stats,  and  Amdta.  1900-1,  p.  184,  held  onconstltutlonal,  see  history, 
{  6  ante. 

1.    Am  to  alBdavtt  to  avpport  applleatloa  Aa  to  pewen  of  Jaattceo  of  the  aayrcaic 

and  Its  sufnciency,  see  Bdwards  v,  Ryan,  45      court  at  ekambcra,  see,  ante,  |  IW. 

Cal.  243. 

Aa  to  powen  of  Jadcea  of  anperlor  court 
at  ekamlMn,  see,  aatOk  I IIC  and  note. 


CHAPTER  T. 

RULES  OF  PRACTICE  AND  APPEALS. 

1 1109.  Certain  pzoriwow  of  part  two  appU-     1 1110a.  Aj^peal  from  writ  of  mandate  order- 

cable,  mg  delivery  of  water. 

1 1110.  Same. 

§  1109.  CERTAIN  PROVISIONS  OF  PART  TWO  APPUCABLE.  Except 
as  otherwise  provided  in  this  title,  the  provisions  of  part  two  of  this  code  are 
applicable  to  and  constitute  the  rules  of  practice  in  the  proceedings  mentioned 
in  this  title. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  held  unconstitn* 
tlonal,  see  history,  {  6  ante. 

1.   Ralce  of  praetlee, — ^The  rules  of  prac-         Aa  to  part  II  of  tbia  code— cIvU  aetloMa^ 
ttce  and  procedure  are  Intended  as  a  means     see,  ante,      807-1069  and  notes, 
and  not  aa  ends. — Marshall  v.  Wentz,  28  Cal. 
App.  S40,  163  Pac.  244. 
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§1110.    SAM£.    The  proviBious  of  part  two  of  this  code  relative  to  new 

trials  and  appeals,  except  in  so  far  as  they  are  inconsistent  with  the  provisions 

of  this  title,  apply  to  the  proceedings  mentioned  in  this  title. 

History;  Ehiacted  March  11,  1872;  amendment  by  Code  Commissloo, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  185,  held  uncoastitu* 
tlonal,  see  hlBtory,  S  6  ante. 

As  lo  proTlitloM  of  Part  II  of  thl«  code,  relativs  to  new  trlala  aatf  oppeaIa>  see,  ant*, 

il  e5C-663i^,  93«-980  and  notes. 

§  1110a.  APPEAL  FROM  WRIT  OF  MANDATE  ORDERINQ  DEUVER7 
OF  WATER.  If  an  appeal  be  taken  from  an  order  or  judgment  directing  the 
issuance  of  a  writ  of  mandate  commanding  a  party  to  deliver  water,  for  irri- 
gation purposes,  such  appeal  shall  not  stay  the  operation  of  the  order,  judg- 
lucnt  or  writ  as  to  tiie  delivery  of  such  water,  but  such  water  must  until  the 
i.ual  determination  of  said  appeal  be  delivered  as  commanded  by  said  writ; 
provided,  that  if  any  expense  is  necessary  to  be  incurred  by  the  defendant  in 
•  connecting  the  water  supply  with  the  land  to  be  irrigated,  said  defendant  shall 
not  be  obliged  to  furnish  water  unless  the  plaintiff  shall  provide  a  bond  in  such 
sum  as  the  court  may  fix,  conditioned  that  in  the  event,  of  the  judgment  being 
reversed,  plaintiff  will  pay  defendant  the  amount  of  the  expense  so  incurred 
not  exceeding  the  amount  of  said  bond. 

History:  Enactment  approved  May  18,  1919,  Stats,  and  Amdts. 
1919,  p.  764.   In  Street  Jnly  22,  1919. 


TITLE  n. 


OF  CONTESTING  CERTAIN  ELECTIONa 


%  1111.  Who  may  contest,  and  grounds  of 
contest. 

^  1112.    Irregalarity  and  improper  conduct  of 

judges,  when  to  annul  electiona 
i  1113.    When  not  to. 

fi  1114.    Illegal  votea,  when  not  to  vitiate 

election. 

1^1115.    ProceedingB  on  contest. 

(  lllG.    Statement  of  cause  of  contest 

8  1117.  Statement  of  cause  of  contest.  Want 
of  form  not  to  Titiate. 

1 1118.  Su^rior  jud^  to  hold  special  ses- 
sion for  tnal  of  contest. 

i  1118[a].  Same. 

i  1119.    Clerk  to  issue  citation  to  respondent. 
i  1 120.   Witnesses,  attendance  of,  how  en- 
forced. 


S 1121.   Power  of  court    Adjournment  of 
court. 

i  1122.    Rules  to  govern  court  in  trial  of  con- 
test. 

i  1123.    Court  m&j  declare  who  was  elected. 
[Certificate  to  issue  to  whom.] 

i  1124.    Fees  of  officers  and  witnesses.  [Re- 
pealed.] 

{1124[a].  In  case  of  tie  vote,  who  may  con- 
test 

1 1124[b].  Whui  eauTassing  board  declares 
no  election,  who  may  contest. 

i  1125.  Costs. 
S  1126.  Appeal. 
S  1126[a].  Same. 

1 1127.   When  election  Toid  and  office  raeant 


§1111.   WHO  MAY  CONTEST,  AND  aROTTlTOS  OF  CONTEST.  Any 

elet'tor  of  a  county,  city  and  county,  city,  or  of  any  political  subdivision  of 
either,  may  contest  the  right  of  any  person  declared  elected  to  an  oflSce  to  be 
exercised  therein,  for  any  of  the  following  causes : 

1.  For  malconduct  on  the  part  of  the  board  of  judges,  or  any  member  thereof. 

2.  When  the  person  whose  right  to  the  office  is  contested  was  not,  at  the 
time  of  the  election,  eligible  to  such  office. 

3.  When  the  person  whose  right  is  contested  has  given  to  any  elector  or 
inspector,  judge,  or  clerk  of  the  election,  any  bribe  or  reward,  or  has  offered 
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any  such  bribe  or  reward  for  the  porpCNBe  of  procuring  his  election,  or  has 
committed  any  other  offense  against  the  elective  franchise  defined  in  title  four, 
part  one,  of  the  Penal  Code, 
4.  On  account  of  illegal  rotes. 

History:   Enacted  March  11,  1873;  ammdment  approved  March  11, 
1876,  Code  Amdta.  187S-6,  p.  100. 

41.  Juriadiction  —  Ai  not  dopendent  on, 

what. 


ELECTION  CONTEST. 

1.  Appeal  not  remedy. 

2.  "Certificate  of  election" — Held  to  be 

the  only  commission  referred  to. 

3.  Citation — Failure  to  serve  the  original. 
4,5.  Hame— Same— Alias  citation. 

6.  Same — No  order  of  eourt  directing 

clerk  to  iBsne. 

7.  Same — Service  of. 

8.  Same— Same— Time  of  service. 

9.  Conceding  appeal  will  lie  in  election 

contest. 

10, 11.  Construction  of  section — Act  of  1850. 
12- 14.  Same— As  to  privilege  conferred. 

15.  Same — As  to  who  may  contest. 

16.  Same— Extent  of  inquiry. 

17.  Same— Part  of  system  for  regulation 

of  elections. 

18.  Same — ^Points  out  procedure. 

IS.  Same — Same — Is  no  part  of  substan* 
tive  law. 

20.  Same  —  Provides  plain,  speedy,  and 

adequate  remedy. 

21.  Same  —  Repeal  of  former  statutee  — 

Charter  of  Oakland. 
22,23.  Continuance — ^LimitaUon  not  jurisdic- 
tional. 

24.  Costs,  apportionment  in  election  con- 

test—Amendment of  1907  — Discre- 
tion of  court. 

25.  Same — Same — Consolidation  of  con- 

tests. 

26.  Same  —  Same  —  Joinder  of  township 

and  county  contests. 

27.  Court  is  authorized  to  enter  judgment 

declaring  the  election  of  another 
person. 

28.  Court  must  render  Judgment  for  costs. 
20.  Demurrer  to  statement  of  eonteat— Is 

an  appearance. 

30,31.  Distinction   between  ballot   cast  by 
iUegal  voter  and  illegal  ballot. 
32.  Educational  qualification  of  voters — 
Findings  as  to. 

33, 34.  'Election  contest  —  Is  a  spedal  statu- 
tory proceeding. 

as,  36.  FUing  with  clerk  of  county. 

37.  Ground  of  contest — Promise  not  to 

qualify. 

38.  Intoxicating  liquors  —  Election  as  to 

granting  or  restraining. 

59.  Judgment— As  to  generally. 
40.  Same — Annulling  certificate. 


42, 43.  Same  —  Conferred  by  section  1124, 

post. 

44.  Same — Old  county  court. 

45.  Same — Old  district  eourt. 

46.  Municipal  contests  —  City   of  Sacra- 

mento. 

47.  Same — City  of  San  Francisco. 

48.  Same — City  of  Santa  Rosa, 

49.  Same — Right  of  city  council,  in  gen- 

eral. 

50.  New  trial  in. 

51.  Notification  of  court — Provision  for. 

52.  Same — Time  for  notice  depends  upon 

what. 

53.  Plurality  of  votes— Essential  to  elec- 

tion of  candidate. 

54.  Policy  of  law. 

55.  Premature  filing  and  snbsequent  dis- 

missal of  election  contest. 

56.  Prima^  election  —  Affidavit  of  the 

candidate. 

57.  Same — Canvass  of  returns. 

58.  Same — Five  days'  time  provided. 

59,  60.  Same  —  Refusal  of  officers  to  receive 
votes. 

61.  Prior  to  amendment  of  1907  —  Con- 

tests where  the  declared  result  was 

a  tie. 

62.  Proceeding  under  above  section. 

63.  Same — Four  different  cases. 

64.  Same — Ground  of  contest  to  be  al- 

leged in  statement. 

65.  Same — May  be  instituted  by  any  elec- 

tor. 

66.  Same — Or  by  quo  warranto, 

67.  Prohibition — General  rule. 

68.  Same — In  contest  for  municipal  office. 
60.  Promises  by  candidate  for  superior 

judge  —  That  he  would  fail  to 
qnalify. 

70.  Provision  requiring  eleik  to  notify  the 
court. 

71, 72.  Recall  election  —  An  election  for  the 
recall  of  two  commissionera. 
73.  Same — Canvass  of  votes. 

74, 75.  Same — Jurisdiction  to  render  a  deci- 
sion or  enter  a  judgment 

76.  Same — Motion  for  nonsuit  granted — 

Erroneous,  when. 

77.  Same — Provisions  of  code  not  appli- 

cable to. 
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78.  Same  — Bi^  of  watert  in  a  nonll 

election. 

79.  Same— Seetions  gorening  direetoiT. 

when. 

80.  Bight  to  contest  —  Apparent  official 

right. 

81.  Same — Must  be  invoked  by  elector. 

82.  Same  —  Not  designed  for  trivial  candi- 

dates alone. 

,83,  Same— Object  of  contest 

84.  Superior  judge— Contest  for  office  of. 

85.  Votes  for  Ineligible  candidate — Prom- 

ise not  to  qualify,  etc. 

86.  What  is  ground  for  contest — Malcon- 

duct  of  election  officers. 

87.  Same  —  That  some  other  person  re- 

ceived more  votee. 

88.  Same — Violation  of  law  by  contestant 

himself. 

89.  SAnc — Wrongful  nomination  —  Illegal 

placing  of  same  on  ticket. 

90.  What  is  no  ground  for  contest — Aid- 

ing and  abetting  illegal  registration. 

1.  Appeal  not  remedr. — Conceding-  appeal 
will  lie  In  election  contest.  It  would  not  be 
a  speedy  and  adequate  remedy,  as  the  term 
of  o;r.ce  might  expire  before  a  determina- 
tion in  the  appellate  court. — Hill  v.  Superior 
Court,  15  Cal.  App.  307,  114  Pac.  805. 

2.  "Certificate  of  eleetlon*'~Held  to  be 
the  onljr  coaanlHKlon  reCerred  to  except  In 
the  case  of  Judge  of  the  superior  court.— 
Wilson  V.  Fisher.  148  Cal.  16,  82  Pac.  421. 

Am  to  Jadsment  miibiiIIIbk  eertUeate  of 
electloD.  see  par.  40,  this  note. 

3.  Citation- FaUnre  to  serve  the  orivlnal. 

— Failure  of  the  aherilC  to  serve  the  original 
citation  as  here  provided  held  to  affect  only 
the  power  of  the  court  to  proceed  with  the 
contest  on  the  day  designated  for  the  spe- 
cial session. — ^Haffcrty  t.  Conlan,  IB  Cal. 
App.  S49,  116  Pac.  7SX. 

4.  Same — Same— Alias  citation.— An  alias 
citation  may  be  ordered  by  the  court  where 
the  original  citation  Issued  under  the  pro- 
visions of  this  section  failed  of  proper  serv- 
ice as  therein  prescribed. — Hagerty  v.  Con- 
lan, IS.  CaL  App.  649,  115  Pac.  762. 

6.  An  alias  citation  becoming  necessary 
by  reason  of  the  absence  of  the  respondent 
who  was  not  properly  served  with  the  orig- 
inal citation  as  provided  by  section  1119, 
post,  the  court  may  vacate  the  original  or- 
der, and  make  another  order  flxinv  another 
date  for  a  special  session  for  the  hearing 
of  the  contest. — ^Hagerty  T.  Conlan,  16  Cal. 
App.  649,  116  Pac.  761. 

6.  Same  —  No  order  of  eonrt  directlns 
clerk  to  issue  a  citation  is  required. — Dud- 
ley V.  Superior  Court,  IS  Cal.  App.  271,  276, 
110  Pac.  146. 

7.  Same — Service  of. — The  failure  of  the 
sherifr  to  serve  the  citation  within  the  time 
fixed  does  not  devest  the  court  of  th*  Juris- 


diction it  acquires  of  the  contest  by  the  fil- 
ing of  the  statement,  but  a  new  clution 
may  be  Issued,  and  another  time  for  com- 
mencement of  the  hearing  may  be  ap- 
pointed.— Busick  v.  Superior  Court,  16  Cal. 
App.  502,  118  Pac.  581,  citing  O'Dowd  v.  Su- 
perior Court,  158  Cal.  637,  111  Pac.  761. 

&  Same  —  Same  —  Time  of  service  as 
herein  provided  is  merely  directory. — Bu- 
sick T.  Superior  Court,  16  Cal.  App.  602,  118 
Pao.  681,  citing  O'Dowd  v.  Superior  Court, 
168  Cal.  637,  111  Pac.  761. 

9.  ConeedlaK  appeal  will  lie  In  election 
contest  it  would  not  be  a  speedy  and  ade- 
quate remedy  as  the  term  of  office  might 
expire  before  a  determination  In  the  appel- 
late court.— Hill  V.  Superior  Court,  16  CaL 
App.  SOT,  114  Pac.  806. 

10.  Constraetton  of  seetlo^Aet  of  18BA. 

— Act  of  1860  (Wood's  Direst,  pp.  S80-S82), 

upon  subject  of  election  proceedings,  Is  sub- 
stantially same  as  provisions  of  this  title 
upon  subject. — Packard  v,  Craig,  114  Cal.  96, 
96,  45  Pac.  1033. 

11.  Act  of  1860  related  to  elections  for 
officers  and  not  to  elections  for  county 
seats. — Calaveras  Co.  v.  Brockway,  30  Cal. 
326,  337. 

12.  Same — As    to    privilege  conferred. — 

The  only  privilege  given  by  this  section  Is 
to  "contest  the  right  of  any  person  declared 
elected  to  an  office."  ,  .  .  This  language 
necessarily  excludes  the  idea  of  a  contest 
where  no  person  has  been  declared  elected. 
— ^McGregor  v.  Board  of  Trustees,  169  Cal. 
441,  114  Pac.  666. 

13.  Where  the  power  is  shown  to  "de- 
termine contested  elections"  as  in  the  Mu- 
nicipal Corporation  Act  it  should  not  be  in- 
terpreted in  the  narrow  sense  which  the 
phrase  "contested  elections"  as  used  In  these 
code  sections  must  be  Interpreted,  and 
therefore  under  such  power  a  contest  may 
be  Instituted  and  determined  where  the  re- 
turn is  ot  a  tie  vote. — McGregor  v.  Board  of 
Trustees,  159  Cal.  441,  114  Pac.  566. 

14.  The  legislature  evidently  contem- 
plated that  cases  might  arise  In  which  the 
persons  declared  elected  and  who  received 
the  highest  number  of  legral  votes  were  at 
the  time  of  the  election  Ineligible  to  the 
office.  In  many  cases  the  evidence  as  to 
the  Ineligibility  of  the  candidate  Is  con- 
flicting and  it  requires  a  careful  weighing 
and  analysis  by  the  trial  court  to  determine 
the  ultimate  fact,  and  provision  Is  made 
for  a  contest  as  to  the  right  of  a  person  de- 
clared elected  to  office,  aIthoup;h  he  be  at 
the  time  of  the  election  Ineligible. — Camp- 
bell T.  Board  of  Supervisors,  7  Cal.  App.  166, 
167.  9S  Pac.  1061. 

15.  Same— As  to  who  may  eonteat. — This 
and  the  following  sections  furnish  a  pro- 
cedure for  contesting  the  right  of  any  per- 
son elected  to  an  office  to  be  exercised  in 
any  county,  city,  or  political  subdivision. 
There  fa  contemplated  an  adversary  pro- 
ceedlnff  in  which  the  contestee  is  one  who 
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has  been  declared  elected  and  he  is  broucht 
before  the  superior  court  by  means  of  a 
citation  Issued  and  served  after  an  order 
provldfns  for  a  special  session  of  court  to 
hear  the  contest.  Tliese  sections  are  not 
applicable  to  the  contcBt  of  an  election  held 
under  the  WylUe  I^ocal  Option  Act. — Roche 
V.  Superior  Court.  30  CaL  App.  8SE,  1K7  Fac. 
830. 

1<L  Same — Extent  of  Inanlry. — Only  mat- 
ters of  inquiry  for  court  under  this  section 
are  those,  prescribed  in  subdivisions  1,  2,  3, 
4,  unless  person  "declared  elected"  by  can- 
VBSslnE  board  U  charged  with  violation  of 
provisions  of  Purity  of  Elections  Law,  In 
which  event  It  may  be  that  court  may  hear 
and  determine  such  charge. — Maddux  v. 
Walthall.  141  Cal.  Hi,  416,  74  Pac.  1026. 

17.  ammt—'Pmrt  of  ayatem  for  TCcnlatlon 
of  elcetloaa. — ^Thts  and  following  sections  of 
this  title,  providing  for  contest  of  elec- 
tions, though  separated  from  other  cognate 
provisions  by  arrangement  of  code,  consti- 
tute part  of  general  system  for  regulation 
of  elections  In  this  state. — Kirk  v.  Rhoads, 
46  Cal.  3S8,  S99,  408. 

18.  Same  —  Point*  out  proeedarc. — This 
section  points  out  procedure  and  powers  and 
duties  of  superior  court  with  reference  to 
contesting  certain  elections,  and  section 
1126,  post,  gives  an  appeal  to  supreme  court. 
-T-Carter  v.  Superior  Court,  188  Cal.  150,  162. 
70  Pac.  1067. 

IB.  Same— Sane— la  no  par*  of  aabstHn- 
tlve  law. — This  section  provides  that  any 
elector  may  contest  right  of  any  person  de- 
clared to  have  been  elected  to  office  for 
certain  causes  and  subsequent  sections  pro- 
vide how  electors  shall  proceed  to  Institute 
and  conduct  such  contest.  This  section  is 
clearly  part  of  law  of  procedure  and  not 
substantive  law.  It  provides  by  whom  and 
by  what  proceedings  such  contests  may  be 
carried  on.  It  does  not  prescribe  any  addi- 
tional dlsquallflcations  of  persons  who  hold 
offlce.  It  throws  no  new  light  upon  ques- 
tion whether  at  time  of  his  election  con- 
testee  was  "capable  of  being  elected."  One 
who  may  be  eligible  at  time  for  qualifying 
is  eligible  to  ofUce  at  time  of  election. — 
Ward  V.  Crowell,  142  Cal.  687,  682,  76  Pac. 
491. 

20.  Same — Provides  plain,  Mpeedy,  and 
ndeqnate  remedy.^ — This  section  provides 
plain,  speedy,  and  adequate  remedy  in  case 
of  election  contests.  This  and  next  suc- 
ceeding sections  of  this  title  provide  ex- 
clusive remedy  for  setting  aside  or  can- 
celing certificate  of  election  Issued  as 
result  of  official  canvass  by  board  of  super- 
visors. To  hold  otherwise  would  lead  to 
incongruous  results. — Gibson  v.  Twaddle,  1 
Cal.  App.  126,  81  Pac.  727,  728. 

21.  Same— Repeal  of  former  ■tatnteN— 
Charter  of  Oakland, — This  section  adopted 
uniform  rule  for  all  election  contests  and 
necessarily  repealed  all  former  statutes  In 
consistent  therewith.  It  repealed  municipal 
charter  of  Oakland,  giving  common  council 


of  that  city  ezcIuslTe  Jurisdiction  to  hear 
and  determine  election  contests  for  offlca 
of  councilman  of  city  council  of  that  city. 
— McGlvney  v.  Pierce,  87  Cal.  124,  126,  IS 
Pac.  269. 

ZZ.  Contlnnance  —  Limitation  not  Jarln* 
dfetlonnL— Until  the  trial  upon  the  merits 
has  begun,  the  twenty-day  limit  fixed  for 
continuance  of  the  trial  is  not  Jurisdictional. 
It  Is  not  exclusive  or  mandatory  as  re- 
spects the  service  of  citation, — Buslck  v. 
Superior  Court.  16  Cal.  App.  502.  118  Pac. 
681,  citing  O'Dowd  v.  Superior  Court.  158 
Cal.  537.  Ill  Pac.  761. 

Am  to  contlnnance  of  an  election  contest. 

see,  ante,  S  1041  Pol.  Code,  note  par.  21. 

23.  An  order  continuing  the  hearing  of 
an  election  contest  beyond  the  twenty  days 
allowed  by  above  section  Is  unauthorized, 
and  although  the  provisions  of  the  section 
are  merely  directory,  and  their  observance 
not  essential  to  the  jurisdiction  of  the  court 
to  complete  the  hearing  after  An  unwar- 
ranted continuance.  It  is  nevertheless  the 
duty  of  the  court  to  conform  to  the  law  as 
far  as  possible. — ^Moore  v.  Conley,  168  Cal. 
609.  610,  126  Pac.  492. 

24.  Coats,  apportionment  Im  cieetlon  eon- 
teeta— Amendment  of  1M7  —  Dlaeretloa  of 

conrt. — The  proviso  of  this  amendment,  as 
to  apportionment  of  costs  where  there  are 
two  or  more  contests  Joined  for  the  pur- 
pose of  counting  the  votes,  must  be  con- 
strued -to  mean  a  Just  apportionment  as 
against  the  losing  parties.  In  the  sound  dis- 
cretion of  the  court,  and  it  is  error  to  ad- 
Judge  that  each  of  the  parties  should  pay 
his  own  costs. — Duley  V.  Peacock,  17  Cal. 
App.  421,  119  Pac.  1086;  Cooper  v.  Nichols. 
17  Cal.  App.  498,  180  Pac.  66. 

An  to  dntr  of  conrt.  nnder  acetlon  IISS. 
post,  to  render  Jndsment  for  costs*  see  pars. 

24-26,  this  note. 

Same — SaiM— Consalldation    of  con- 

teiifs. — Where  contests  were  consolidated 
and  one  was  afterwards  dismissed  on  mo- 
tion of  contestant,  the  contestee  is  eniltled 
to  his  costs  and  expenses  incurred  in  such 
contest,  and  it  was  error  for  the  court  to 
adjudge  that  each  party  should  pay  his 
own  costs. — Cooper  v.  Nichols,  17  Cal.  App. 
492,    120  Pac,  66. 

26,  Same — Same  Joinder  of  townablp 
and  eonntr  canteata. — It  Is  only  where  an 
Item  is  Incurred  by  two  or  more  partiea 
Jointly  that  the  court  should  apportion  the 
amount  between  them,  and  where  the  ex- 
pense with  respect  to  one  office  Is  In  ex- 
cess of  that  as  to  another,  as  where  tho 
offices  are  township  and  county  offices,  an 
equitable  adjustment  of  the  same  la  called 
for, — Duley  v.  Peacock,  17  Cal.  App.  424, 
119  Pac.  1086. 

ST.  Conrt  la  anthorlaed  to  enter  Jnds* 
ment  declaring  the  election  €>f  another  per- 
ann  than  the  one  returned  only  where  It 
appears  that  such  other  person  "has  tha 
highest  number  of  leval  votes."    The  vote* 
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cast  for  a  candidate  even  If  in  consequence 
of  unlawful  inducements  held  out  to  the 

voters  are  not  Illegal  votes  and  they  can 
not  therefore  be  disregarded  so  aa  to  make 
another  the  recipient  of  the  highest  number 
of  votes.  The  utmost  relief  that  could  be 
granted  upon  such  a  ebowing  would  be  to 
have  the  election  of  the  party  returned 
(annulird).— Bush  v.  Head.  154  Cal.  277. 
284,  97  Pac.  512. 

Am  to  Judymeiita  In  election  contesta,  see 

pars.  39,  40,  this  note. 

28.    Conrt  mast  reader  jBdsmeat  for  cost*, 

under  section  1125,  post,  against  a  party 
contesting  the  litigation  where  the  decision 
Is  against  him,  and  has  no  Jurisdiction  to 
adjudge  that  each  party  pay  his  own  cost*. 
—Campbell  v.  Free.  7  Cal.  App.  IBO,  l&l,  164. 
.   9t  Pac.  1060. 

Aa  to  eoata  1m  cieettoa  eoatesti  >ae  para. 
24-26.  this  note. 

39.  Deaivrrcr  to  atatciacnt  of  coatea^-* 
la  aa  appearanee  in  the  proceeding  and 
waives  any  neglect  of  the  cleric  to  properly 
Issue  citation. — Dudley  v.  Superior  Court, 
18  Cal.  App.  271,  276.  110  ^ao.  146. 

SO.  DiatlnctioB  ketweca  ballot  cast  by 
Illegal  voter,  and  Illegal  ballot  cast  by 
a  legal  voter.  Where  a  ballot  Is  attacked 
aa  Illegal  because  cast  by  an  Illegal  voter 
the  contestant  is  required  to  give  notice 
of  his  Intention  to  show  that  such  vote 
was  cast  and  by  whom  casL  It  Is  the  Ille- 
gality of  the  voter  that  is  the  issue.  But 
there  may  be  illegal  votes  caat  by  a  legal 
voter,  e.  g.,  a  ballot  bearing  a  dlstingutsli- 
Ing  mark,  a  &ot  Impossible  of  ascertain- 
ment except  by  a  recount,  the  voter  hlm- 
'  self  remains  unidentified  and  only  the 
ballot  Is  considered  as  It  appears  on  Its 
face. — Bass  v.  Lieavltt,  11  Cal.  App.  682,  687, 
105  Pac.  771. 

31.  In  the  ^se  of  an  illegal  voter  where 
the  ballot  la  unldentlfled  but  the  evidence 
otherwise  shows  that  he  voted  and  how  he 
voted,  the  written  lists  provided  for  in  above 
section  muat  be  given  to  the  respondent, 
but  where  It  is  the  ballot  and  not  the 
voter  that  is  Illegal,  it  is  generally  impos- 
sible for  either  the  contestant  or  the  con-' 
testes  to  have  anticipated  and  foreseen 
what  ballota  were  so  Illegal,  as  bearing 
distinguishing  marks,  etc.,  and  the  persona 
by  whom  they  had  been  caat,  so  as  to  give 
such  notice,  and  therefore.  It  can  not  be 
held  to  be  necessary. — Bass  v.  Leavitt,  11 
Cal.  App.  582,  588,  lOB  Pac.  771. 

32.  Edncatlonnl  anallflcatlon  of  votere— 
Flndinya  am  to. — A  finding  of  the  trial  court 
In  an  election  contest  that  a  voter  was 
under  sixty  years  of  age  at  the  time  of  the 
adoption  of  the  constitutional  amendment 
prescribing  an  educational  qualification  of 
voters  la  conclusive  on  appeal. — Qray  v. 
O'Banlon,  23  Cal.  App.  468.  188  Pac  977. 

Xt.  Eleetloa  eoatcat~-lii  a  apceial  atat- 
utory  proceeding. — Under  tble  section  elec- 
tion contest  Is  statutory  proceeding.   It  In 


to  obtain  reeanvaaa  of  votes  caat  at  elec- 
tion in  which  some  peraon  was  declared 
elected,  and  contest  is  simply  over  right 
of  person  "declared  elected." — Austin  v. 
Dick.  100  Cal.  199,  201.  84  Pac.  656. 

34.  An  election  contest,  under  this  sec- 
tion, is  special  statutory  proceeding,  de- 
signed to  contest  right  of  person  "declared 
elected"  to  enter  into  and  hold  office. — 
Maddux  V.  Walthall.  141  Cal.  412,  415,  74 
Pac.  1026. 

SB.    Fillag    with    clerk    of    connly. — The 

clerk  of  the  county  Is  ex-ofHclo  •  clerk  of 
the  superior  court  and  a  paper  filed  wltli 
such  clerk  having  reference  to  a  special 
court  proceeding  la  filed  with  him  as  ex- 
offlclo  clerk  of  anch  courL — Dudley  .v.  Su- 
perior Court.  IS  Cal.  App.  272,  274,  110 
Pac.  146. 

86.  Filing  of  the  statement  of  contest 
aa  provided  in  section  1115,  post,  la  all  that 
la  required  of  a  conteatant  under  the  atat- 
ute,  and  he  can  not  be  deprived  of  bia  right 
to  a  hearing  of  his  contest  by  the  nonfeas- 
ance of  the  sheriff  or  the  Inaction  of  the 
court. — Hagerty  v.  Conlan,  IB  Cal.  App.  650 
115  Pac.  762. 

87.  Ground  of  contest— Promise  not  to 
qualify  or  enter  upon  the  duties  of  the 
office.  In  the  event  of  election,  does  not 
render  a  candidate  for  the  office  of  Judge 
of  the  auperlor  court  ineligible  to  the 
office,  within  the  meaning  of  this  subdlvl- 
Bion,  or  within  the  meaning  of  any  other 
■tatutory  or  constitutional  provision. — Bush 
T.  Head,  154  Cal.  280,  97  Pac.  612. 

See,  also,  pars.  69,  85,  this  note. 

Aa  to  sraunda  of  contest,  aee  par,  64,  this 
note. 

88.  Intoxicating  ll«nora~^lcction  aa  to 
granting  or  restraining  Ilcenalng  of  sale 
of. — Continuance  of  contest,  see  Kerr's  Cyc. 
Pol.  Code,  2d  ed.,  fi  4041. 

SO.  Jadginent — Aa  to  genenmy, — Where, 
In  an  election  contest,  the  person  receiving 
the  highest  number  of  votes  is  disqualified 
to  hold  the  office,  by  reason  of  a  violation 
of  the  Purity  of  Elections  Act  (Stats.  1893, 
p.  12),  the  court  la  without  Jurisdiction, 
under  the  provisions  of  this  section,  to  enter 
any  Judgment  other  than  one  annulling  the 
election. — Bush  v.  Head.  164  Cal.  284,  97 
Pac.  612. 

As  to  Judgment  declarlag  aaotbcr  peraon 

elected,  see  par.  27,  this  note. 

40.  Same  »  Annulling    eertlflcate.  —  An 

appeal  within  ten  days  operated  as  a  sus- 
pension of  the  Judgment  and  left  the  cer- 
tificate In  full  force  during  its  pendency 
(dictum). — Chubbuck  v.  Wilson,  151  Cal.  166, 
90  Pac.  524. 

Aa  to  eertlflcate  of  electloa,  aee  par,  2, 
this  note. 

41.  Jnrlsdletlon— Aa  not  dependent  on, 
whnt. — Jurisdiction  of  court  to  entertain, 
or  right  of  elector  to  commence  an  elec- 
tion contest,  does  not  In  any  manner  de- 
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pend  upon  whether  peraon  who  was 
declared  to  be  elected  by  board  of  supervis- 
ors qualifies  tor  office  by  filing  hla  official 
oath  or  bond  or  not.  It  Is  not  necessary 
that  he  qualify  to  confer  Jurisdiction,  nor 
can  court  be  devested  of  Jurisdiction  be- 
cause he  fails  to  do  so. — Sweeny  v.  Adams, 
141  Cal.  658,  560,  75  Pac.  1S2. 

42.  Same  —  Conferred  by  aectloB  1134. 
pomt,  is  concurrent  with  that  conferred 
upon  the  trustees  of  towns  by  section  18«0 
of  the  Municipal  Corporation  Act.  The 
principle  Is  that  the  Jurisdiction  of  the 
court  remains  unless  it  appears  with  un- 
equivocat  cerUlnty  that  the  legislature  In- 
tended to  talie  It  away. — McQregor  v.  Board 
of  Trustees,  169  Cal.  441,  114  Pac.  566. 

4».  Jurisdiction  of  the  superior  court  to 
hear  and  determine  election  contests  is  in- 
cluded within  the  Jurisdiction  conferred 
upon  such  court  by  section  B,  article  VI  of 
the  constitution,  said  proceeding  being  spe- 
cial and  the  Jurisdiction  in  relation  to  which 
Is  not  otherwise  provided  for  by  the  statute. 
— Dudley  v.  Superior  Court,  13  Cal.  App. 
272.  274,  110  Pac.  146. 

44.  Same — Old  coanty  court. — Legality  of 
election  to  city  office  in  city  of  Sacramento 
could  be  Investigated  by  old  county  court. 
—Kirk  V.  Rhoads,  46  Cal.  398.  402. 

4B.  Same — Old  dUtrlct  eoort  had  Juris- 
diction  of  contested  election  cases. — Pen- 
pie  ex  rel.  Budd  v.  Holden.  28  Cal.  123,  130. 

48.  Hnnlctpal  coateata — City  of  Sacra- 
mento.—Provisions  of  this  title  apply  to 
election  of  city  officers  of  city  of  Sacra- 
mento.— Kirk  V.  Rhoads,  46  Cal.  398,  402. 

47.  Same — City  of  San  Franelnco.— Deter- 
mination of  questions  relating  to  qualifica- 
tion for  office  of  tax-collector  of  San  Fran- 
cisco In  an  action  to  contest  election  of 
such  olBcer  under  subdivision  2  of  above 
section.— Sheehan  v.  Scott,  145  Cal.  684. 
691,  79  Pac.  850.  See  Scott  v.  Sheehan.  14S 
Gal.  691,  692,  79  Pac.  363. 

45.  Same— City  of  Santa  Roan  has  power 
under  Its  charter  to  determine  contests  of 
election  for  city  officers,  and  its  determina- 
tion is  final  and  conclusive. — Carter  v.  Su- 
perior Court,  188  Cal.  ISO,  163,  164,  70  Pac. 
1067. 

40.  Same — Right  of  city  cooneil,  in  gen- 
eral.— Legislature  may  commit  to  city  coun- 
cil right  to  determine  question,  In  cases  of 
contest,  as  to  who  has  been  legally  chosen 
to  be  an  officer  of  such  city,  and  also  to 
make  such  determination  exclusive. — Car- 
ter y.  Superior  Court,  188  Cal.  160,  164,  70 
Pac.  1067. 

50.  New  trlnl  la. — A  complete  scheme  of 
procedure  being  provided,  from  the  com- 
mencement of  the  action  to  and  including 
entry  of  Judgment,  without  provision  being 
made  for  a  new  trial,  it  is  held  that  no 
right  to  a  new  trial  Is  available  In  such  pro- 
ceedings (dictum). — People  v.  Bank  of  San 
Luts  Obispo,  16S  Cat  270,  92  Pac  481. 


SI.    Nolllleatton   of  eonrt— PrOTlalon  (or 

was  Intended  to  prescribe  the  limit  of  time 
beyond  which  the  said  notification  and 
order  should  not  be  permitted.  In  other 
words  a  statement  of  contest  upon  certain 
grounds  must  be  filed  within  thirty  days 
and  upon  other  grounds  within  six  months 
after  the  result  of  the  election  has  been 
announced  and  the  time  for  said  notification 
and  order  is  enlarged  five  days  beyond  the 
expiration  of  this  period,  but  this  does  not 
necessarily  mean  that  six  months  and  five 
days  constitute  the  limit  in  all  cases. — 
Hill  v.  Superior  Court.  15  Cal.  App.  307, 
114  Pac.  805. 

Aa  to  notiaeatlon  of  court  hj  cleA*  see 

par.  TO,  this  note. 

B2.  Same— Time  for  notice  depends  upon 

Character  of  contest  being  limited  to  thirty- 
five  days  except  in  particular  Instances 
where  longer  period  Is  allowed. — Hill  v. 
Superior  Court,  15  Cal.  App.  307.  114  Pac 
805. 

53.  Plurality  of  votes — ELiaentlal  to  the 
election  of  candldnte,  yet  It  does  not  fol- 
low that  because  no  candidate  Is  declared 
elected  there  has  been  no  election.  If  one 
or  the  other  has  received  a  plurality  of  the 
legal  votes  he  is  In  fact  elected  and  should 
biB  so  declared  and  a  grant  In  general  terms 
of  power  to  determine  "contested  elections" 
or  "eleclion  contests"  may  well  be  inter- 
preted to  cover  the  case  of  an  attack  upon 
the  correctness  of  a  finding  that  there  was 
a  tie  vote  as  well  as  that  of  a  return  that 
one  candidate  rather  than  the  other  had 
been  elected. — McGregor  v.  Board  of  Trus- 
tees,  159  Cal.  441,  114  Pac.  566. 

54.  Policy  of  the  law  is  to  have  election 
contests  determined  as  speedily  as  possible 
in  order  that  the  rightful  claimant  may  en- 
Joy  as  nearly  as  practicable  the  entire  term 
for  which  he  has  been  chosen,  and  this 
consideration  should  be  kept  in  view  in 
conM<*ulng  the  code  sections  upon  the  sub- 
ject.— Hill  V.  Superior  Court,  15  Cal.  App. 
307.  114  Pac  806. 

55.  Frematnre  Sling  and  Bubaeaaent  dln- 
mlsanl  of  election  conleat  Is  not  a  bar  to  a 

second  contest  filed  within  the  statutory 
time. — Broadbent  v.  Keith,  16  Cal.  App.  882. 
114  Pac.  996. 

B6.  Primary  election  —  Aflldavlt  of  the 
candidate,  provided  for  by  section  28  of 
Bald  act.  Is  the  basis  of  the  contest  in 
which  the  ballots  may  be  recounted  before 
the  superior  court. — Miller  v.  Superior 
Court,  26  Cal.  App.  607,  144  Pac.  978. 

B7.  Same— Canvaaa  of  retuma. — The  por- 
tion of  the  primary  election  law  relating  to 
the  canvass  of  returns  contemplates  prompt 
action  in  order  that  the  names  of  the  per- 
sons nominated  may  be  known  in  due  time, 
so  that  they  may  be  placed  upon  the  ballot 
for  the  November  election,  and  careful  com- 
pliance with  the  provisions  of  the  law  as 
to  the  time  within  which  the  several  acta 
shall  bfl  done  Is  necessary;  but  this  does 
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not  compel  a  construction  of  the  etatate, 
which.  In  eome  Instances  of  nefflect  or  mis- 
conduct, would  make  tt  impossible  to  as- 
certain the  candidates  between  whom  the 
notice  must  be  made  at  the  llnal  election, 
ff,  by  reason  of  nefflect  or  misconduct.  It 
should  appear,  after  the  expiration  of  the 
/  time  named  In  the  statute,  that  the  board 

of  supervisors  would  not  declare  the  result 
of  the  canvass,  any  elector  within  the 
county  or  district  might  Institute  appro- 
priate proceedings  to  compel  action  by 
these  officers. — Hiller  v.  Superior  Court,  25 
Cal.  App.  e07,  144  Pac.  978. 

58.  Same— Five  days'  time  provided  by 

the  primary  election  law  of  1913  (Stats. 
191S,  p.  1879)  for  filing  of  contests  to  nom- 
inations Of  candidates  for  office  does  not 
begin  to  run  until  the  Board  of  supervisors 
lias  declared  the  result  of  the  canvass  of 
the  returns,  and  eontests  filed  on  the  flfth 
day  after  the  supervisors  have  declared 
the  result  of  the  canvass  of  the  returns 
are  tiled  within  due  time. — ^UlUer  v.  Su- 
perior Court,  S6  Cal.  App.  607,  144  Pac.  978. 

88.  Same— -RefBMil  of  ofllcera  to  receive 
votes- — The  refusal  of  the  election  officers 
In  a  primary  election  to  receive  the  votes 
of  electors  whose  names  did  not  appear 
upon  the  register,  and  whose  original  affi- 
davits or  duplicates  thereof  were  not  at 
the  time  In  the  office  of  the  county  clerk, 
where  they  were  reifulred  by  law  to  be. 
which  voters,  the  affidavit  of  contest  al- 
leges, registered  In  accordance  with  law, 
and  would  have  voted  for  the  contestants. 
If  permitted  to  cast  their  ballots,  Is  not  a 
proper  ground  of  contest,  and  the  superior 
court  In  a  contest  to  nominations  Is  with- 
out right  or  Jurisdiction  to  receive  offered 
evidence  of  such  facts. — Miller  v.  Superior 
Court.  25  Cal.  App.  607,  144  Pac.  978. 

60.  Ordinarily  the  acceptance  of  such 
testimony  and  the  use  of  It  by  the  court  in 
determining  the  contest  would  be  merely 
an  appealable  error,  committed  by  the  court 
In  the  exercise  of  Its  Jurisdiction  and  not 
In  excess  of  such  Jurisdiction;  but  since 
the  contest  provided  for  In  section  28  of 
the  Primary  Election  Law  of  1913  Is  a  spe- 
cial proceeding,  concerning  which  it  la 
provided  that  "such  a  decision  or  Judgment 
of  the  court  b1i..11  be  final  In  every  respect 
and  no  appeal  can  be  taken  therefrom,"  It 
follows  that  there  would  be  no  adequate 
remedy  at  law  If  the  superior  court,  as- 
suming Jurisdiction  of  an  alleged  contest, 
should  attempt  to  bear  and  determine  said 
contest  upon  allegations  which  do  not 
legally  constitute  a  ground  of  contest,  and 
a  Judgment  based  upon  such  alleged  fact 
would  be  In  excess  of  the  Jurisdiction  of 
the  court  and  constitutes  a  proper  subject 
for  a  writ  of  prohibition. — Miller  v.  Su- 
perior Court,  25  CaI.  App.  607,  144  Pac.  978. 

81.  Prior  to  amendment  of  IMT — Con- 
teal*  where  the  declared  resalt  was  u  tie 

was  not  authorized.  This  limitation  of  the 
scope  of  the  proceeding  resulted  from  the 


restricted  language  employed  In  this  and 
other  code  sections. — McGregor  v.  Board 
of  Trustees,  159  Cal.  441,  114  Fac.  666. 

8S.    Proeeedlng  under  above  -neetlon. — It 

person  without  proper  qualifications  Is 
elected  to  office  and  enters  upon  discharge 
of  Its  duties,  he  becomes  officer  de  facto, 
and  proper  method  of  inquiring  Into  his 
eligibility  or  Ineligibility  Is  proceeding  to 
contest  his  election,  or  one  by  writ  of  quo 
warranto. — Satterlee  v,  San  Francisco,  2S 
Cal.  814,  320. 

•B.  Sune— Foar  dlScreat  cases. — Pro- 
ceeding under  this  section  Is  statutory,  and 
can  be  inaugurated  in  four  different  cases 
stated  therein. — Snibley  v.  Palmtag,  12S 
Cal.  288.  284,  60  Pac.  860. 

M.  Same — Grrand  of  contest  to  be  al- 
leaed  In  stntemcnt. — Where  ground  for  con- 
test specified  in  above  section  is  relied  on,  it 
should  be  alleged  In  statement  of  contest. 
—McCarthy  v.  Wilson.  146  Cal.  328,  329,  82 
Pac.  248. 

Am  to  groBBda  of  e*ntest,  see  par.  37,  this 

note. 

es.  Sam^— May  be  Instltnted  by  anr  elec- 
tor.— The  proceedings  provided  for  by  this 
section  may  be  Instituted  by  any  elector. — 
Maddux  v.  Walthall,  141  Cal.  412,  415,  74 
Pac.  1026. 

66.  Same — Or  by  qno  warranto. — There 
art  two  separate  and  distinct  modes  by 
which  to  test  title  to  office;  one  Is  by  pro- 
ceeding In  nature  of  quo  warranto  against 
any  person  who  usurps  or  Intrudes  Into 
public  office;  other  Is  by  contesting  an 
election  under  provisions  of  this  title. — 
Powers  V.  Hitchcock.  129  Cal.  325.  326.  61 
>'ac.  1076. 

67.  Frohlblflun — Oenernl  rale. — Prohibi- 
tion will  not  lie  to  prevent  superior  court 
from  determining  election  contest,  whether 
such  court  has  or  has  not  Jurisdiction.  If 
it  has,  supreme  court  can  not  prohibit  It: 
If  It  has  not,  petitioner  can  not  be  harmed 
by  Its  proceedings. — Gibson  v.  Superior 
Court.  139  Cal.  4,  6.  72  Pac.  348. 

•S.  Same— In  eoatest  for  mBnlclpal  ofiice. 

— Superior  court  may  be  prevented  by  pro- 
hibition from  hearing  contest  of  'election 
for  municipal  office,  of  which  contest  city 
council  has  been  given  exclusive  Jurisdic- 
tion.— Carter  v.  Superior  Court,  188  Cal.  160, 
166,  70  Pac.  1067. 

dV.  Promlsea  by  candidate  for  snpcrlw 
iBdge— That  be  wonld  fail  to  qnalify  does 

not  render  him  Ineligible  to  the  ofTlce,  nor 
can  It  be  said  to  constitute  the  giving  or 
offering  of  a   bribe,   and   la   therefore  no 
ground  of  contest  under  this  section. — Bush  ' 
V.  Head,  154  Cal.  277,  281,  97  Pac.  612. 

As  to  promlae  by  candidate  for  BBperlor 
jBdge,  see  par.  37,  this  note. 

Aa  to  premise  Bot  to  QBallfy,  see  pars.  87. 

85.  this  note. 

70.  Provlalon  reqalring  clerk  to  notify 
the  eoart  of  the  filing  of  the  contest  is  a 
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means  provided  for  calling  the  pendency 
or  the  contest  to  the  attention  of  the  court 
in  order  that  the  court  may  make  a  timely 
order  callins  a  special  session  for  the  hear- 
ing of  such  action.  There  fe  nothingr  In 
the  statute  indlcatine  that  the  notification 
to  the  court  of  the  flUng  of  such  proceed- 
IntC  must  be  In  writing,  and  where  the 
court  is  apprised  of  the  pendency  of  the 
proceeding  there  Is  no  necessity  for  the 
clerk  giving  it  a  formal  notification  thereof. 
— Dudley  v.  Superior  Court,  IS  Cal.  App. 
271,  276,  UO  Pac.  146. 
See.  also,  pars.  61,  63,  this  note. 

71.  Recall  election — An  election  for  the 
recall  of  tbe  two  eommlasloners  of  the  city 
of  Vallejo,  whose  terms  were  of  different 
lengths.  Is  Told  for  uncertainty,  and  man- 
damus will  not  lie  to  compel  the  city  coun- 
cil to  canTasa  the  returns  of  the  election, 
where  the  ballot  used  at  such  election  failed 
to  separately  designate  the  candidates  for 
each  term,  notwithstanding  the  provisions 
of  subdivision  17  of  section  6  of  the  charter 
of  the  city,  which  declares  that  on  the  bal- 
lot "offices  to  be  filled  shall  be  arranged  in 
separate  columns  In  the  following  order: 
,  .  .  For  commissioner  (If  any)  vote  for 
(giving  number),"  and  the  provisions  of 
subdivision  21  of  the  same  section  that  "In 
case  there  ia  but  one  person  to  be  elected 
to  an  office,  the  candidate  receiving  the 
majority  of  the  votes  east  for  all  the  candi- 
dates of  that  office  shall  be  declared 
elected.  In  case  there  are  two  or  more 
persons  to  be  elected  to  an  office,  as  that  of 
commissioner  or  school  director,  then  those 
candidates  equal  In  number  to  the  number 
to  be  elected  who  receive  the  highest  num- 
ber of  votes  for  such  office  shall  be  de- 
clared elected.— Wilson  v.  Blake,  49  CaL 
Dec.  278.  147  Pac.  129. 

72.  While  It  Is  permissible  to  hold  such 
elections  at  one  time,  the  offices  of  the  com- 
missioners sought  to  be  recalled,  because  of 
their  different  terms,  are  separate  offices, 
and  they  should  he  so  designated  upon  the 
ballot  as  provided  by  subdivision  S  of  sec- 
tion 1197  of  the  Political  Code,  and  the 
names  of  the  candidates  for  such  offices 
agalnit  each  of  the  incumbents  placed  re- 
spectively in  the  proper  places  set  apart  on 
the  ballot  for  that  purpose. — Wilson  v. 
Blake.  49  Cal.  Dec.  273.  147  Pac.  129. 

78.  Same— Caavaas  of  voles.— It  Is  the  In- 
tendment of  section  1262  of  the  Political 
Code  that  the  election  board  shall  com- 
mence their  count  of  the  votes  at  once 
upon  the  close  of  the  election  and  that 
they  shall  publicly  and  In  the  presence  of 
the  bystanders  conduct  the  same  without 
adjournment  until  such  count  Is  completed 
and  the  result  declared  and  recorded,  and 
when  this  is  done  and  the  ballots,  together 
with  their  official  returns,  have  been  de- 
posited with  the  clerk  of  the  school  district 
as  other  sections  of  the  act  require,  the 
powers  and  duties  of  the  election  board  are 
at  an  end,  and  their  jurisdiction  over  any 


matter  concerned  In  the  election  ceases. — 
Bernardo  v.  Rue,  26  Cal.  App.  108,  146  Pac. 
79. 

74.  Same-^nrlsdletloa  to  render  a  ieel- 
slf«  or  enter  a  Jndgment  la  an  election  con- 
test Is  not  lost  under  section  lllSa,  post,  by 
reason  of  the  court's  failure  to  file  its  find- 
ings and  enter  Judgment  within  ten  days 
after  the  submission  of  the  case. — Bernardo 
V.  Rue,  26  CaL  App.  108.  146  Pac.  79. 

75.  A  proceeding  pursuant  to  the  provi- 
sions of  such  title  Is  a  statutory  proceeding 
for  the  summary  determination  of  the  right 
to  an  office,  limited  and  restricted  to  cases 
only  mentioned  therein  and  upon  the 
grounds  specified  therein. — ^Walte  v.  Brend- 
itn.  26  Cal.  App.  31.  146  Pac.  789. 

7fl.  Same^Motlon  for  nonitntt  granted  ■ 
ErroaeouM.  when. — The  granting  of  a  motion 
for  a  nonsuit  In  an  election  contest  for  the 
office  of  high-school  trustee  Is  erroneous, 
where  it  Is  shown  from  the  undisputed 
facts  before  the  court  at  the  time  the  mo- 
tion was  made,  that  the  election  board  In 
one  of  the  precincts  disregarded  the  re- 
quirement of  section  1258  of  the  Political 
Code,  which  provides  that  the  count  by  the 
election  board  of  the  number  of  votes  cast 
at  the  close  of  the  polls  should  be  compared 
with  the  poll-list  of  voters,  and  likewise 
disregarded  the  succeeding  section  ot  the 
code,  which  provides  the  procedure  to  be 
followed  where  two  ballots  are  folded  to- 
gether as  a  single  ballot,  and  on  the  night 
of  the  day  following  the  election  and  after 
the  result  had  been  declared,  withdrew  their 
official  returns  from  the  custody  of  the 
clerk  of  the  school  district  with  whom  they 
had  been  deposited,  and  altered  the  same 
by  adding  to  the  recorded  vote  of  one  of 
the  candidates  the  ballots  folded  together 
as  one,  which  changed  the  result  of  the 
election. — Bernardo  v.  Rue,  26  Cal.  App.  106. 
146  Pac.  79. 

77.  Same— Provisions  of  code  not  nppll- 
enble  to. — The  provisions  of  title  II.  part  II. 
of  the  Code  of  Civil  Procedure  relating  to 
the  contesting  of  certain  elections  are  not 
applicable  to  a  contest  by  one  recalled  from 
an  office. — Walte  v.  BrendUn.  26  Cal.  App. 
31.  146  Pac.  739. 

78.  Some — Right  of  aoatcot  In  a  recall 
election  does  not  exist  by  Implication  as  to 
such  provisions. — Walte  v.  Brendlln,  26  Cal. 
App.  31,  146  Pac.  789. 

70.  Same— Seetlena  sovcmlnc  directory, 
when. — ^The  sections  of  the  act  governing 
the  court's  action  upon  the  trial  of  pro- 
ceedings of  this  character  are  directory  In 
the  absence  of  an  express  provision  of  the 
statute  declaring  them  to  be  mandatory. — 
Bernardo  v.  Rue,  26  Cal.  App.  108,  146  Pac. 
79. 

80.  Rifcht  to  contest — Appnrent  oBdal 
right. — This  section  provides  for  contest  of 
apparent  official  right  only,  created  by 
declaration  of  board  of  supervisors  sitting 
as  canvassing  board.  When  this  section 
concerning  contests  says  that  elector  may 
ITU 
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"contest  right  of  any  person  declared  elected 
to  oflice,"  It  means  apparent  rlffht  which 
declaration  of  such  board  creates.  No  other 
right  Is  Involved. — Sweeny  v.  Adams,  141 
Gal.  B5S,  6S0,  76  Pac.  182. 

SI.  Sane— -Hnat  ba  iMTOkcd  by  elector.^ 

No  special  right  of  contest  Is  given  to  can- 
didate aa  such.  The  right  is  conferred 
upon  any  elector  and  can  only  be  Invoked  as 
elector,  and  when  bo  Invoked,  contest  is  re- 
garded as  of  public  nature,  where  Irregu- 
larities and  frauds  at  ballot-box  or  In  vote, 
or  official  misconduct  of  officers  are  Inves- 
tigated, BO  that,  by  purgation  of  polls,  if 
necessary,  right  of  electors  to  have  such 
public  olttcers  as  have  been  honestly  and 
legally  elected  by  them  assume  their  olttces 
Is  sustained  and  enforced. — Sweeny  v. 
Adams,  141  Cal.  BBS,  B61,  7S  Pac.  182. 

89.  Same — Not  dcslsncd  (or  rlyat  casdl- 

datea  alonci — Right  to  contest  election  is 
not  dealgned  exclusively  for  benefit  of  rival 
candidates  in  election.  Right  to  public 
office  Is  not  a  matter  which  concerns  them 
alone,  nor  Is  it  interest  alone  of  contending 
Individuals  that  is  to  be  considered  In  con- 
test. As  far  as  they  are  concerned,  their 
interest  Is  exclusively  personal  and  pecu- 
niary one.  Paramount  to  their  claim  is 
deep  public  ooncera  Involved  as  to  who  are 
entitled  to  bold  office  for  which  suirrages 
of  electors  have  been  cast.— Sweeny  T. 
Adams,'  141  CaL  668,  661,  76  Pac.  182. 

8S.  SaMe— Object  of  eoBtcat  which  Is  ini- 
tiated upon  ground  of  maloonduct  on  part 
of  board  of  Judges  of  election  la  not  to 
examine  into  matters  transpiring  subse- 
quent to  declaration  of  canvassing  board 
and  which  may  strengthen  or  weaken  claim 
of  person  declared  elected  by  it.  It  has 
far  more  effective  and  extended  purpose. 
The  contest  attacks  election  Itself.  It  is 
not  concerned  with  certlflcate  of  election  or 
proceedings  subsequent  thereto,  which  are 
merely  indicia  of  right  to  enter  upon  duties 
of  office,  but  goes  back  to  all  these  to 
fountain  source  of  official  title  and  ascer- 
tains whether  sovereign  will,  as  expressed 
at  polls  and  upon  which  canvassing  board 
assumes  to  declare  result  of  election,  has 
by  such  declaration  been  fairly,  honestly, 
and  legally  expressed.  It  probes  Into  and 
examines  conduct  of  election  officers  upon 
whose  returns  canvassing  board  acts.   It  re- 


canvasses  votes  cast  and  ascertains  whether 
person  who  waa  declared  elected  by  such 
board  had  highest  number  of  legal  votes. 
— Sweeny  t.  Adams,  141  Cal.  5G8,  560,  75 
Pac.  182. 

84.  Svpertor  Jadg^— Contest  for  ofUrr  of. 
— The  office  of  judge  of  the  superior  uourt 
is  a  proper  subject  of  a  contest  hereunder. 
—Bush  T.  Head,  164  Cal.  280,  97  Pac.  612. 

SR.  Votes  for  Ineligible  candidate — Prom- 
ise not  to  QualKy,  etc. — Votes  cast  for  a 
candidate  with  knowledge  that  such  can- 
didate has  made  a  promise  not  to  qualify 
or  enter  upon  the  duties  of  the  office  in  the 
event  of  election,  are  not  "iliegal  votes" 
within  the  meaning  of  this  subdivision,  au> 
tborizing  a  contest  on  that  ground. — Bush 
v.  Head,  164  Cal.  280.  97  Pac.  612. 

See,  also,  pars.  37,  69,  this  note. 

88.  What  Is  ground  for  conlcMt— Molcon- 
duct  ot  election  ofllcer«. — Malconduct  on 
part  of  board  of  Judges  of  election  or  any 
member  thereof  Is  good  ground  for  contest 
of  election. — Russell  v.  McDowell,  83  Cal. 
70.  79,  82,  28  Pac  188. 

87.  Same— That  oomc  other  peraom  re- 
ceived more  votes. — The  fact  that  soma 
other  person  received  more  votes  than  per- 
son declared  elected,  or  an  equal  number 
With  such  person,  la  not  made  ground  of 
contest  under  the  above  section. — Snibley 
v.  Palmtag,  128  Cal.  283,  284,  60  Pac.  860. 

88.  Same — Violation  of  law  by  conteatant 
hlm**lf. — It  was  never  designed  that  con- 
testee  might  prevent  determination  as  to 
his  right  of  office  by  showing  that  contes- 
tant himself  had  violated  certain  laws,  and 
was  himself,  therefore,  not  entitled  to  office. 
—Maddux  V.  Walthall,  141  Cal.  412,  415,  74 
Pac.  1026. 

88.  Some— WroBgfnl  nombiatlon— Illegal 
plaelBv  of  name  am  ticket. — Fact  that  de- 
fendant wrongfully  procured  his  nomina- 
tion or  had  his  name  illegally  placed  upon 
tickets,  not  being  within  provisions  of  this 
section,  is  not  ground  for  contest. — Powers 
V.  Hitchcock,  129  Cal.  325,  327,  61  Pac.  1076. 

90.  What  is  no  ground  for  conteMt— Aid- 
ing and  nbetllng  Illegal  registration, — Aid- 
ing and  abetting  registering  officer  in  il- 
legal registry  of  voters  does  not  constitute 
ground  for  contesting  an  election. — Mere- 
dith V.  Christy.  64  Cal.  96.  27  Pac.  863. 


§1112.  IRREGULARITY  AND  IMPBOPEB  CONDUCT  OF  JUDGES, 
WHEN  TO  ANNUL  ELECTIONS.  No  irregularity  or  improper  conduct  in 
the  proceedings  of  the  judges,  or  [of]  any  of  them,  is  sueh  malconduct  as 
avoids  an  election,  unless  the  irregularity  or  improper  conduct  is  such  as  to 
procure  the  person  whose  right  to  the  ofBce  is  contested  to  be  declared  elected, 
irheu  he  had  not  received  the  highest  number  of  legal  votes. 

Hlttory:  Enacted  March  11,  1872. 
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JUDGES  of"  ELECTION—IRREGULAB 
OB  IMPEOPEB  CONDUCT. 

1.  Construction  of  section. 

2.  Rejecting  vote  of  precinct,  when  justified. 

3.  Same — Diaregarding  requirements — Fraud. 
See.  ante,  S  1111  and  note. 

1.  Con*  tract  Ion  of  ■eetlon. — If  concludlner 
provision  of  thlB  section,  viz.:  "when  he  had 
not  received  highest  numoer  of  leRal 
votes,"  be  read  as  meaning  "when  he  had 
not  received  as  many  votes  as  were  given 
to  some  other  person,"  construction  sup- 
ported by  Political  Coda,  section  1067,  sec- 
tion  [a  brougrht  into  harmony  with  section 
1114,  post.— Wright  Ashton,  148  Cal.  S44. 
HI,  77  Pac.  477. 

See  Kerr's  Cyc.  Pol.  Code,  Sd  ed.,  g  1067 
and  note. 

a.  RcJccUbs  vote  mt  prcclact  — ■  When 
JswtUed. — ^Where  officers  of  an  election  dis- 
regard provisions  of  sections  1SX6,  1S26, 


Political  Code,  ar.d  are  not  called  as  wit- 
nesses In  an  election  contest  to  explain 
their  conduct  and  to  show  that  they  either 
acted  through  Ignorance  of  law  or  were  not 
actually  guilty  of  any  fraudulent  intent, 
it  can  not  be  presumed  that  they  erred 
through  ignorance  of  law  and  were  not 
guilty  of  such  intent,  and  if  a  prima  facie 
case  of  fraudulent  voting  Is  made  out, 
court  la  Justlfled  in  rejecting  entire  vote 
of  precinct. — Russell  v.  McDowell.  83  Cal. 
70.  79,  23  Pac.  183. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  !i  1225, 
1226  and  notes. 

3.  Same  —  DlaregardtaK  reqairemeBtN  — 
Fraud. — Disregard  of  mandatory  require- 
ments of  election  law,  or  of  merely  direc- 
tory i»^visions,  coupled  with  such  actual 
fraud  as  makes  true  result  doubtful,  is 
ground  for  throwing  out  entire  vote  of 
precinct  7here  there  are  no  means  of  purg- 
ing poll. — Russell  McDowell,  9t  Cal.  70. 
79,  IS  Pac.  18S. 


§  1113.  WHEN  NOT  TO.  When  any  election  held  for  an  office  exercised 
in  and  for  a  county  is  contested  on  account  of  any  maleondnct  on  the  part  of 
the  board  of  judges  of  any  township  election,  or  any  member  thereof,  the 
election  can  not  be  annulled  and  set  aside  upon  any  proof  thereof,  unless  the 
rejection  of  the  vote  of  such  township,  or  townships,  would  change  the  result 
as  to  such  office  in  the  remaining  vote  of  the  county. 

History:  Enacted  March  11,  1872. 
IBBEGlULABrrtBS,  ETa— WHEN  NOT.      20.  Twt  of  departure!  from  reqtdteinaiitB  of 

1.  Constmctiott  of  section — In  general. 

2.  Same — Intention  of  Isgislature. 

3.  Burden  of  proof — On  whom. 

4.  Same — Shifts  to  eontestee,  when. 

5.  Same — Contestant  must  show,  what 


6.  Disregard  of  direetoTj  provisions  —  Does 

not  justify  rejection  of  vote,  when. 

7.  Same — Effect  of  departure. 

8.  Same  —  Effect  of,  if  followed  hj  actual 

fraud. 

9.  Same  —  Reasonable   observance   of  pre- 

scribed conditions  required. 

10.  Irregularities  not  vitiating  an  election — 

Arrangement  of  polling-places. 

11.  Berne — Important  question  is,  what. 

12.  Same— No  injury  of  candidacy. 

13.  Same — Not  affeetiog  final  result 

14.  Same — Unless  fraud,  etc.,  is  shown. 

15.  Same — Unless  in  case  of  failure  to  receive 

highest  number  of  legal  votes. 

16.  Malconduct  or  official  delinquency. 

17.  Same — Election    of   county   officer,  not 

avoided,  when. 

18.  Same — Entire  vote  of  ward  not  to  be  re- 

jected, when. 

19.  Sule  applied  in  case  of  errors,  or  wrong- 
'         fnl  acts  of  oflicers. 


law. 

21.  What  does  not  invalidate  eleetioii— Delay 
in  opening  polls. 

22.  Same— Failure  to  Tetnni  tally-lists. 

23.  Same— Failure  to  write  names  htow  seal 

of  envelope. 

24.  Same  —  Mere  receiving  and  counting  of 

votes  improperly  given. 

25.  Same — Neglect  of  officers  to  be  sworn. 

26.  Same — Preserving  purity  of  ballot-box. 
See,  ante,  9  1111  and  note. 

Am  to  eonatlns  and  kIccHmi  of  kalUts. 
see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  fi  1211  and 
note  pars.  8-26. 

As  to  atandatonr  and  dlnetory  pronaloMS. 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  1 1204  and 
note  par.  3. 

Am  to  what  Is  Dot  oMclal  maleoadBet,  see 

Kerr's  Cyc.  PoL  Code,  2d  ed..  §  122S  and  note 
par.  9. 

Itregnlarttlea  wfeick  do  not  fssttfy  throw- 
lag  oQt  of  preclnet. — See  Kerr's  Cyc.  Pol. 
Code,  2d  ed.,  {1203  and  note  par.  1;  11204 
and  note  par.  2;  S 1205.  and  note  par.  14; 
S  1211  and  note  par.  8. 

«RetarBH"  meaas,  what. — See  Kerr's  Cyc. 
Pol.  Code,  2d  ed..  1 1261  and  note  par.  |: 
!  1263  and  note  par.  1. 

That  mere  Irregalarltleo  oa  part  of  ele«- 
tlOB   oOlcora   do  aot  vitiate  clectloa.  see 
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authorities  cit«d  In  notes  83  Am.  St.  Rep. 
610;  68  Am.  St  Rep.  807;  80  Am.  St.  Rep.  72, 
78. 

What  fallare  or  dlsiward  ef  dlTeetoir 
provlalona  of  statntc  bjr  elrctlan  ofllecn 
ahall  not  prvjadlce  voteni,  see  Kerr's  Cyc. 
Pol.  Code.  2d  ed..  §  1261  and  note  para.  2-6. 

What  will  aat  lavalldate  elcctton. — See 

Kerr-B  Cyc.  Pol.  Code,  2d  ed.,  S  1268  and 
note  pars.  1-4. 

1.  Canatrnctlan  of  aectlon — la  seacral. — 

l^angUaffe  of  this  section  Is  equally  ai>pU> 
.cable  to  mandatory  as  to  directory  provi- 
sions of  election  laws,  and  it  must  receive 
construction  reconcilable  with  doctrine  as 
to  efFect  of  disregarding:  mandatory  provi- 
sions. We  conciude  Its  meaning  to  be 
merely  that  election  of  county  officer  as 
sheriff  will  not  be  avoided  unless  enough 
precincts  are  excluded  Cor  malconduct  of 
election  boards  to  destroy  his  majority. — 
Russell  V.  McDowell.  88  Cat  70,  78,  23  Pac. 
183. 

2.  Save— intcntlaa  of  lev Isia tare'. — Leg- 
islature did  not  mean  that  returns  of  can- 
didate should  be  set  aside  when  election 
was  held  at  proper  time  and  place  and  for 
proper  office,  unless  It  affirmatively  appears 
that  there  was  such  Irregularity  as  afTected 
result  of  election.  When  these  irregrularl- 
tles  of  mere  mode  occur,  it  rests  with  con- 
testant to  show  that  they  change  result. — 
Wblpley  v.  McKune,  18  Cal.  8R3,  362. 

S.    Barden  of  proof— Od  whum. — One  who 

rellea  upon  overcoming  prima  facie  correct- 
ness of  official  canvass  by  resort  to  ballots 
must  first  show  that  they,  as  presented  to 
court,  are  intact  and  genuine;  and  where 
mode  of  preservation  Is  enjoined  by  statute, 
proof  must  be  made  of  substantial  com- 
pliance with  requirements  of  that  mode. 
But  such  requirements  are  construed  as 
directory  merely,  object  looked  to  being  to 
preservation  inviolate  of  ballots.  If  this  Is 
established,  it  would  be  manifestly  unjilst 
to  reject  them  merely  because  directory 
mode  of  reaching  it  had  not  been  followed. 
^Tebbe  V.  Smith.  108  Cal.  101,  107,  49  Am. 
St  Rep.  68,  28  L.  R.  A.  678.  41  Pac.  454. 

Aa  to  bnrdca  of  provlBS  avollatlon  of  bal- 
lota,  see,  post,  i  1122  and  note  par.  7. 

4.    SaoM  —  SUfta   to  coateotce*  wh«B.i — 

When  a  substantial  compliance  with  provU 
slons  of  statute  has  been  shown,  burden  of 
proof  shifts  to  contestee  of  establishing 
that,  notwithstanding  this  compliance,  bal- 
lots have  in  fact  been  tampered  with,  or 
that  they  have  been  exposed  under  such 
circumstances  that  a  violation  of  them 
may  have  taken  place.  But  this  proof  Is 
not  made  by  naked  showing  that  It  was 
possible  for  one  to  have  molested  them. 
Law  can  not  guard  against  mere  possibil- 
ity, and  no  Judgment  of  any  of  Its  courts 
la  ever  rendered  upon  one. — Tebbe  v.  Smith, 
108  Cal.  101.  107,  49  Am.  SL  Rep.  68,  29 
U  R.  A.  673,  41  Pac.  464. 


5.  Same— Coatest ant  moat  show,  what. — 

As  returns  are  prima  facie  evidence  of  facts 
they  Import,  and  as  returned  candidate, 
especially  after  being  commissioned,  is 
prima  facie  entitled  to  office,  contestant 
must  show  not  only  that  irregularities  oc- 
curred in  conduct  of  election,  but  that  in 
consequence  of  irregularities,  declared  re- 
sult was  different  from  what  It  otherwise 
would  have  been. — Whlpley  v.  McKune,  12 
Cal.  862,  862. 

6.  Dlarcgaird  of  dlrcetory  provlalom^— 
Doea  not  Justify  reject  Ion  of  vote,  whrn. 

— An  honest  or  mistaken  disregard  by  elec- 
tion officers  of  directory  provisions  of  stat- 
ute relating  to  elections  and  which  does  not 
result  In  manifest  fraud  does  not  Justify  re- 
jection of  entire  vote  of  precinct. — Davis  v. 
Grunie.  143  Cal.  336,  339,  76  Pac.  1102. 

T.  Same  — Effrct  of  departare. — Manda- 
tory provisions  for  holding  election  must 
be  followed,  or  failure  will  vitiate  It,  while 
departure  from  terms  of  directory  provi- 
sions will  not  render  It  void,  in  absence  of 
further  showing  that  result  has  been 
changed  or  rights  of  voters  Injuriously  af- 
fected thereby. — Tebbe  v.  Smith,  108  Cal, 
101,  111,  49  Am.  St.  Rep.  68,  29  L.  R.  A.  673, 
41  Pac.  464. 

8.  Same — Effect  of,  If  followed  by  aclaal 
fraod. — Honest  or  mistaken  disregard  of 
directory  provisions  of  statute  not  result- 
ing in  manifest  fraud  does  not  afford 
ground  for  rejecting  entire  vote  of  precinct; 
but  neglect  of  directory  provisions  of  stat- 
ute designed  to  prevent  fraudulent  voting, 
followed  by  actual  fraud  of  that  character, 
sufficient  in  extent  to  throw  doubt  on  re- 
sult of  election.  Is  ground  for  rejecting  en- 
tire vote  of  precinct.  If  there  is  no  means 
of  purging  poll.- — Russell  v.  McDowell,  88 
Cal.  70,  77,  28  Pac.  183. 

0.  Same— ReasoBablo  otMerrnDee  of  pre> 
■eribed  coadltiona  reqolred. — Substantial 
compliance  with  terms  of  directory  provi- 
sions Is,  after  all,  required,  and  such  sub- 
stantial compliance  Is  not  had  by  strictly 
following  some  provisions,  while  essentially 
falling  to  observe  others.  There  must  be 
reasonable  observance  of  all  prescribed  con- 
ditions.—Tebbe  V.  Smith,  108  Cal.  101,  112, 
48  Am.  St.  Rep.  68,  29  U  R.  A.  673,  41  Pac. 
464. 

10^  Irregnlarltles  not  vitiating  an  elec- 
tion —  Arrangemeat    of    polling- places.^ — It 

must  be  remembered  that  neither  voters 
nor  those  voted  for  have  any  control  over 
officers  of  election;  and  to  upset  election  be- 
cause such  officers  have  failed  to  strictly 
comply  with  law,  such  as  in  matters  re- 
lating to  arrangement  of  polling-places,  or 
slight  Irregularities  in  conduct  of  election, 
and  where  it  appears  that  no  harm  was 
done  thereby,  would  be  to  encourage  irregu- 
larities committed  for  very  purpose  of  In- 
validating an  election. — Hayea  v.  KIrkwood, 
136  Cal.  396.  402.  69  Pac.  30. 

11.  Same— Important  qncsflon  Is.  nhat.— 
The  important  question  In  election  contest 
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1>,  whether  quallfiei]  voters  have  been  de- 
prived of  fair  opportunity  of  expressing 
their  preference.  Mere  IrreKularitlea  which 
do  not  affect  result  should  be  disregarded. 
— Preston  v.  Culbertson,  58  Cal.  198,  209. 

la.    SsBie  —  No    InjDry    of  candldac7^~ 

Mere  Irregularities  on  part  of  offlcers  of 
election  can  not  prevent  count  of  vote 
against  contestee,  where  there  was  no  mal- 
conduct  on  part  of  boards  of  Judgea 
whereby  he  was  Injured  In  his  candidacy  In 
any  way;  no  mlaconduct  which  In  any  way 
prevented  full  and  fair  expression  of  will 
of  qualified  electors  of  precinct  or  to  have 
diminished  number  of  legal  votes  that  con- 
testee would  otherwise  have  received. — Ab- 
bott v.  Hartley.  143  Cal.  4S4,  1SS,  77  Pao. 
410. 

18.    Saniv  — Not   ■fleeting   flnal  result, — ■ 

Mere  Irregularities  which  do  not  affect 
flnal  result  of  election,  or  in  other  words, 
which  do  not  produce  different  result  from 
that  which  would  have  otherwise  happered, 
do  not  vitiate  such  election. — Sprague  v. 
Norway,  SI  Cal.  17S,  176. 

14.  Same— UnleM  frand.  etc..  Is  NboTvn. — 

Irregularities  on  part  of  election  officers 
win  not  Invalidate  an  election,  unless 
fraud,  collusion,  or  some  suspicious  circum- 
stances are  shown. — Whipley  v.  McKune,  12 
Cal.  SSS,  861. 

IB.  8ua^— ITnlcMi  tm  ease  of  faHnre  to 
reeclve  hfghc»t   anBiber  of  legal  TOtM. — 

No  Irregularity  or  Improper  conduct  In  pro- 
ceedings of  Judges,  or  any  of  them.  Is  such 
malconduct  as  will  avoid  an  election,  unless 
Irregularity  or  improper  conduct  Is  such  as 
to  procure  person  whose  right  to  office  Is 
contested  to  be  declared  elected  when  he 
has  not  received  highest  number  of  legal 
votes. — Freshour  v.  Howard,  142  Cal.  601, 
504,  77  Pac.  1101. 

15,  Mslcoadaet  or  ofllelal  dellnqaency. — 

Where  votes  were  cast  by  duly  qualified 
electors,  on  lawful  occasion  and  proper 
place,  their  effect  can  not  be  defeated  by 
reason  of  mere  official  delinquency  of  elec- 
tion officers. — Bourland  v.  Hildreth,  26  Cal. 
161.  214. 

1T>  Sam  ^—Election  of  eonntr  olBccrt  not 
nToldvd,  when. — Election  of  county  officer 
such  as  sheriff  will  not  be  avoided  unless 
enough  precincts  are  excluded  for  malcon- 
duct of  election  boards  to  destroy  his  ma- 
jority.— Russell  V.  McDowell,  81  Cal.  70,  7S, 
23  Pac.  182. 

18.  Bute— Batln  Tot«  at  ward  ut  to  be 
rejected,  when. — Entire  vote  of  ward  of 
city  should  not  be  rejected  for  malconduct 
on  part  of  election  board,  where  It  afRrma- 
lively  appears  by  testimony  of  otflcers  of 
election,  and  finding  of  court,  that  every- 
thing was  done  in  good  faith  and  that  no 
fraud  wns  committed. — Atlflnson  v.  Lor- 
beer,  111  Cal.  419.  420,  423,  424,  44  Pac.  162. 


slons  of  Political  and  Penat  Codes  which 
make  tt  felony  to  act  as  election  officer 
without  having  been  appointed  and  quali- 
fied as  such,  and  which  Impose  penalties' 
upon  person  who  so  acts,  do  not  declare 
that  election  Is  void  tor  that  cause.  The 
principle  underlying  decisions  on  this  ques- 
tion is  that  rights  of  voters  shall  not  be 
prejudiced  by  errors  or  wrongful  S-cts  of 
offlcers  of  election  unless  it  shall  appear 
that  fair  election  and  honest  count  were 
thereby  prevented. — People  ex  rel.  Lee  v. 
Prewett,  124  Cal.  7,  12,  66  Pac.  619;  Davis  V. 
QrunlK,  148  Cal.  286,  242,  76  Pac.  1102. 

M.  Test  of  departures  from  reqalre^ 
meats  of  law.— It  Is  practically  Impossible 
to  lay  down  any  general  rule  covering  all 
cases,  but  true  test  to  be  applied  to  de- 
partures from  requirements  of  laws,  relat- 
ing to  conduct  of  elections,  on  proper  day. 
and  at  proper  place,  be  those  requirements 
mandatory  or  directory,  is  as  to  whether 
or  not  particular  departure  is  of  such  na- 
ture as  to  make  It  impossible  or  extremely 
difficult  to  determine,  under  circumstances 
of  case,  whether  fraud  had  been  committed, 
or  anything  done  which  would  affect  result. 
— kenworthy  v.  Mast,  141  Cal.  268.  271,  74 
Pac.  841. 

21.  Wkat  does  not  lavalidate  election- 
Delay  1b  opening  polls. — Slight  delay  In 
opening  polls  does  not  Invalidate  vote  of 
precinct  where  offlcers  acted  without  fraud- 
ulent Intent  and  result  could  not  have  been 
changed. — Kenworthy  v.  Mast,  141  Cal.  268. 
272,  273,  74  Pac  841. 

Am  to  delay  In  opulns  polls*  see  par.  26, 

this  note. 

33.  Same — Pallnre   to   return  tally-ltetn. 

— Mere  failure  of  election  offlcers  properly 
to  return  tally-lists,  as  required  by  law. 
does  not  preclude  court  from  counting  bal- 
lots returned  where  election  was  otherwise 
valid  at  precinct. — Davis  v.  Qrunlg,  143  Cal. 
336,  338.  341,  342,  76  Pac.  1102. 

3S,  Same — Failure  to  write  names  arroM 
seal  of  envelope. — Failure  of  election  officers 
to  write  their  names  across  seat  of  envelope 
containing  ballots  does  not  invalidate  elec- 
tion where  ballots  are  property  preserved 
and  no  Injury  results. — ^McCarthy  v.  Wilson. 
146  Cal.  822,  328,  88  Pac  248. 

34.  Same— Mere  recelvlag  and  eonntlag 
of  votes  Improperly  given  does  not  Invali- 
date election. — Whipley  v.  McKune,  12  Cal. 
252.  867. 

2B.  Same — Ncirlcct  of  oBecm  to  bo  swora. 

— Delay  of  half  hour  In  opening  polls,  or 
neglect  of  offlcers  of  election  to  be  sworn, 
does  not  affect  validity  of  election  unless 
it  appears  that  fair  election  and  honest 
count  were  thereby  prevented. — People  ex 
rel.  Lee  v.  Prewett,  124  Cal.  7.  12,  13.  56 
Par.  619.  See  Whipley  v.  HcKune,  12  CaL 
362,  357. 


19.    Rule   applied    In   eai*e   of  errorM,   or  An  to  delay  la  opcalag  polln,  see  par,  21, 

wrongfai    cetn    of  offieera.— -Those    provl-      this  note. 

3480 
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2S.  Smbic— PrcBCTvlnv  parity  of  ballot- 
box.^ — While  courts  are  very  indulgrent  re- 
specting omissions,  inadvertencies,  and 
mistakes  of  officers  of  clectioDS,  they  should 


be  required  ao  to  perform  their  duties  as  to 
preserve  ballot-box  pure. — Knowles  v. 
Yates,  81  Cal.  82,  98. 


§1114.  ILLEQAL  TOTES,  WHEN  NOT  TO  VITIATE  ELECTION.  Koth< 
ing  in  the  fourth  ground  of  contest,  specified  in  section  eleven  hundred  and 
eleven,  is  to  be  so  construed  as  to  authorize  an  election  to  be  set  aside  on 
account  of  illegal  votes,  unless  it  appear  that  a  number  of  illegal  votes  has  been 
given  to  the  person  whose  right  to  the  office  is  contested,  which,  if  taken  from 
him,  would  reduce  the  number  of  his  legal  votes  below  the  number  of  votes 
given  to  some  other  person  for  the  same  office,  after  deducting  therefrom  the 
illegal  votes  which  may  be  shown  to  have  been  given  to  such  other  person. 

History:    Enacted  March  11,  1872. 


ILLEGAL  VOTES— DO  NOT  VIOLATE, 
WHEN. 

1.  CoDstruction  of  section  with  section  1122, 

post. 

2.  Ballots — How  conatmed — Parol  evidence. 

3.  Counting  of  ballotfl. 

4.  Same — Befusal  to  count. 

5, 6.  Illegal  votes  —  Do  not  vitiate  election, 
wnen. 

7.  Setting  election  aside — Another  receiving 

higher  number  of  legal  votes. 

8.  Same — ^Result  procured  hj  illegal  votes. 
See,  ante,  j  1111  and  note. 

1.  Conatrnctlon  of  arcttoB  witk  iiectloM 
JIZS,  post. — Under  above  section  and  section 
1122,  post,  judgment  In  contested  election 
case  ta  authorized  to  be  one  of  three, — vis.: 
1.  Of  dismissal.  If  statement  of  cause  of 
contest  be  Insufficient;  2.  Conflrnilng  elec- 
tion; 3.  Setting  aside  and  annulling  elec- 
tion of  respondent  If  number  of  his  legal 
votes  be  reduced  below  number  of  votes 
given  to  some  other  person. — Soto  v.  Van- 
noy,  66  Cal.  285,  286.  3  Pac.  895. 

2.  Ballots  — How  eonatrDe^— Parol  evi- 
dence.— A  ballot  Is  to  be  construed  as  any 
other  writing,  and.  while  resort  to  parol 
evidence  of  extrinsic  circumstances  may  be 
had  for  purpose  of  Interpreting  what  would 
otherwise  be  doubtful,  It  can  not  be  shown 
by  such  or  any  evidence  that  Intention  of 
voter  was  anything  different  from  what 
plainly  appears  upon  face  of  ballot. — Rut- 
ledge  V.  Crawford.  91  Cal.  626,  631,  25  Am. 
St.  Rep.  212.  13  L.  R.  A.  761,  27  Pac.  779. 

3.  CouBtinK  of  ballots. — When  ballot  In- 
telligently shows  that  particular  person  la 
voted  for  to  All  particular  office,  it  can  not 
be  counted  differently  because  court  may 
believe  that  voter  made  mistake  In  prepar- 


ing his  ballot. — Rutledge  v.  Crawford.  Dl 
Cal.  626,  532,  26  Am.  St.  Rep.  212,  13  U  R.  A. 
761,  27  Pac.  779. 

4.  Same— Refusal  to  coant. — In  township 
where  only  one  justice  of  peace  should  have 
been  elected,  but  proclamation  of  board  of 
supervisors  calls  for  election  of  two  con- 
stables, and  contest  Is  Instituted,  court  may 
properly  refuse  to  count  any  ballot  cast  on 
which  more  than  one  person's  name  appears 
for  office  of  constable. — Sanchez  v.  Fordyoe, 
141  Cal.  427,  428,  431,  75  Pac.  66. 

5.  Illegal  TOtea — Do  not  vitiate  election, 
when. — The  mere  receiving  and  counting  of 
votes.  Improperly  given,  does  not  Invalidate 
election, — Whlpley  v.  McKune,  12  Cal.  352, 
S57. 

6.  Here  fact  that  illegal  votes  are  re- 
ceived is  no  ground  tor  rejecting  whole  vote 
of  precinct. — Packwood  v.  Brownell,  121  Cal. 
478,  480,  63  Pac.  1079. 

7.  SetllBg  clectioa  aside  —  ADother  re- 
cclvlDg  hIglieT  nnmber  of  legal  votes. — It 

seems  to  have  been  Intention  of  legislature 
that  election  shall  not  be  set  aside  either 
for  malconduct  on  part  of  Judges  or  Illegal 
votes,  where  true  result  can  be.  and  Is  with 
certainty,  ascertained  by  trial  court,  unless 
it  appears  that  another  person  than  one  de- 
clared elected  has,  in  fact,  received  higher 
number  of  legal  votes. — Wright  v.  Ashton. 
148  Cal.  644,  647,  77  Pac.  477. 

8.  Baaia  —  Result   procored   by  Illegal 

▼•tea. — ^There  is  apparently  no  sound  reason 
why  election  should  be  annulled,  where  one 
of  two  persons,  receiving  equal  and  highest 
vote,  has  been  declared  to  have  been  elected 
because  of  irregularity  or  improper  conduct 
In  proceedings  of  Judges  of  election,  and 
not  be  annulled  when  such  result  was  pro- 
cured by  Illegal  votes. — Wright  v.  Ashton. 
143  Cal.  644,  647,  77  Pac  477. 


§1115.  PBOCEEDINaS  ON  CONTEST.  When  an  elector  contests  the 
right  of  any  peraon  declared  elected  to  such  office  he  must  file  with  the  county 
clerk  a  written  statement  setting  forth  specifically : 

1.  The  name  of  the  party  contesting  such  election  and  that  he  is  an  elector 

C.C.  p.— 15«  34S1 
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of  the  district,  county  or  township,  as  the  case  may  be,  in  which  such  election 
was  held. 

2.  The  name  of  the  person  whose  right  to  the  office  is  contested. 

3.  The  office. 

4.  The  particular  grounds  of  such  contest. 

Such  statement  must  be  verified  by  the  contesting  party  as  provided  by  sec- 
tion four  hundred  and  forty-six  of  this  code,  and  must  be  filed  witiiin  thirty 
days  after  the  declaration  of  the  result  of  the  election  by  the  body  canvassing 
the  returns  thereof,  except  in  cases  where  the  contest  is  brought  on  any  of  the 
grounds  mentioned  in  subdivision  three  of  section  one  thousand  one  hundred 
and  eleven,  when  it  must  be  brought  within  six  months  after  the  declaration 
of  the  result  of  the  election  by  the  body  canvassing  the  returns  thereof. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  186,  held  nnconstitn- 
ttonsJ,  see  history,  i  5  ante;  amendment  approved  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  642;  Kerr's  Stats,  and  Amdts.  1906-7,  p. 
477,  also  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  912  [the  latter 
act  simply  omits  the  comma  following  the  words  "he  must,"  in  second 
line],  Kerr's  Stats,  and  Amdta.  1906-7,  p.  477;  March  26,  1909,  Stats, 
and  AmdU.  1909,  p.  718. 

iransmltted  muBt  be  in  packases,  and  In 
Political  Code  section  1278  are  spoken  of  as 
"returns." — Carlson  T.  Burt.  Ill  Cal.  129,  ISl. 

43  Pac.  688. 

See  Kerr's  Cyc  Pol.  Code,  2d.  ed,  f  127$ 

and  note. 

•Wetnras,"  what  mr*. — See  Kerr's  Cyc.  Pol. 
Code,  2d  ed.,  )  1261  and  note  par.  1. 

S.  Amcndmcat  —  Amended  eomplalHt  »- 
lates  to  what. — An  amended  complaint  under 
above  section  which  does  not  allege  cause  of 
action  against  any  new  party,  relates  to 
commencement  of  contest  and  is  not  subject 
to  demurrer  on  ground  that  It  appears 
therefrom  that  It  was  Sled  more  than  statu- 
tory time  after  "return  day." — ^Preston  t. 
CulbertBon,  68  Cal.  198,  207. 

4.   Same  —  How   to   ba   coiurtracd.  ~  An 

amendment  to  statement  of  contest  la  to  be 
construed  by  same  rule  as  amendment  to 
complaint.  Unless  from  nature  of  fact,  al- 
leged or  otherwise,  contrary  appears,  It  is 
to  be  deemed  statement  of  facts  existing  at 
commencement  of  action  or  proceeding.  It 
takes  effect  as  If  It  had  been  originally  In- 
corporated In  the  statement — ^Doty  v.  Jen- 
kins. 142  Cal.  497,  498,  77  Pac.  1104. 

B.  Same  — Nat  error  to  refnae,  when. — 
After  trial  of  election  contest  It  Is  not  error 
to  refuse  to  allow  contestant  to  amend  his 
statement  under  above  section  by  alleging 
new  charge  of  fraudulent  conduct  against 
contestee. — Freshour  V.  Howard,  142  Cal.  501. 
605,  77  Pac.  1101. 

e.  Same — Should  be  permitted,  whea.— If 

statement  of  contest  as  filed  lacks  clear- 
ness and  distinctness  of  statement  always 
desirable  In  Judicial  proceedings.  It  should 
not  for  that  reason  be  peremptorily  dls^ 
mlBsed.  but  opportunity  to  amend  it  should 
be  afforded,  in  order  than  controverted 
M82 


PBOCEBDING  ON  CONTEST. 

1.  CoDBtnictioD  of  section — In  general. 

2.  Same— "Eotom  day." 

3.  Amendment  —  Amended  complaint  re- 

lates to  what. 

4.  Same — How  to  be  construed. 

5.  Same — Not  error  to  refuse,  when. 
6, 7.  Same — Should  be  permitted,  when, 

8.  Election  contest — Is  special  proceed- 

ing. 

9.  Same — Should  be  inaugurated,  when. 

10.  Same — What  does  not  affect  remedy — 

Time — Appeal. 

11.  Statement  of  contest — Certainty  of  al- 

legation required. 

12.  Same — Dismissal  of,  for  insufficiency. 

13.  Same — Effect  of,  when  defective. 

14.  Same — Filing — Time  —  Matter  of  de- 

fense. 

15.  Same — Ground  of  ineligibility  should 

be  stated  in. 

16.  Verification — How  made. 

17, 18.  Same — On  information  and  belief. 
See,  ante,  j  1111  and  note. 

1.  CoDstnietfoD  of  section— In  seneml,r- 
Purpose  of  this  law  la  very  plain.  Party 
who  Is  declared  elected,  and  whose  right  to 
hold  office  Is  questioned,  should  have  notice. 
In  advance  of  trial,  of  grounds  on  which  his 
right  to  office  Is  contested. — Freshour  v. 
Howard.  142  Cal.  601,  504.  77  Pac.  1101. 

2.  Same — "Return  day." — The  codes  do 
not  In  any  other  place  than  In  above  section 
speak  of  any  "return  day,"  but  several  sec- 
tions In  Political  Code  direct  precinct  officers 
to  transmit  to  county  clerk  certain  matters 
pertaining  to  election.   The  papers  to  be 
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points  may  b«  developed  for  determination, 
and  oonteat  disposed  of  on  Its  merits  If  It 
has  any^Minor  v.  Kidder,  4S  Cal.  229,  227. 

7.  An  amendment  to  statement  of  contest 
may  be  permitted  where  only  purpose  of  It 
Is  to  make  such  statement  show  that  plain- 
tiff Is  entitled  to  maintain  proceeding.^ 
Doty  V.  Jenkins,  142  Cal.  497,  499,  77  Pac. 
1104. 

8.  Electloa  cwMtest  !■  special  pniceed- 
imm- — An  election  contest  Is  special  proceed- 
iner  and  requirements  of  code  In  reference 
thereto  must  be  strictly  followed. — Freshour 
T.  Howard,  142  Cal.  601,  604,  77  Pac.  1101. 

9.  Sam^— SfatntM  be  InauKiiAited,  when. 
— RIgrht  to  contest  election  Is  purely  stat- 
utory, and  public  policy  requires  that  it 
should  be  Inaugurated  at  once.  It  Is  not 
right  given  to  enable  candidate  to  vindicate 
his  right,  but  is  one  given  to  Any  elector, 
and  should  be  instituted  before  commence- 
ment of  term  of  person  declared  elected. — 
Carlson  v.  Burt,  111  Cal.  129,  133,  43  Pac. 
£83. 

10.  SaiBc~-Wfaat  doe«  not  aflcet  remedy 
— ^ime— AppeaL — Party  Is  not  deprived  of 
remedy  to  contest  election  because  board  of 
canvassers  met  more  than  forty  days  after 
return  of  legal  votes;  and,  acting:  on  re- 
turns then  made,  declared  person  elected  to 
office  who  was  not  elected  by  legal  votes 
first  returned.  For  purpose  of  contest,  time 
would  be  held  to  run  from  day  on  which  re- 
turns were  made,  on  which  board  made  can- 
vass which  was  subject  of  controversy.  On 
other  hand,  losing  party  la  not  deprived  of  his 
appeal  because  successful  party  commenced 
proceedings  In  court  below  at  later  date  than 
law  authorizes. — Day  v.  Jones,  81  Cal.  261, 
262. 

11.  Statement  of  coateet — Certainty  of 
allegation  regnlred. — Certainty  of  allegation 
required  by  statute  In  statement  of  contest 
of  election  Is  not,  and,  from  nature  of  ac- 
tion, can  not  reasonably  be  expected  to  be, 
highest  degree  of  certainty  known  In  plead- 
ings. It  Is  not  insulDclent  If  grounds  of  con- 
test set  forth  apprise  contestee  of  nature  of 
attack  which  Is  made. — Minor  v.  Kidder,  43 
Cal.  229,  221,  226:  Abbott  T.  Hartley,  142 
Cal.  484..  486.  77  Pac.  410. 

13.  Same— DlemlHal  of,  for  Inenfllcieacr. 
— Statement  of  contest  of  election  Is  not 
sufficient,  and  should  be  dismissed,  where 


it  Is  based  upon  malconduct  of  Judges  of 
election,  respecting  opening  of  polls,  keep- 
ing them  open,  and  allowing  persons  to 
vote  whose  names  do  not  appear  upon  pre- 
cinct register,  and  upon  fact  that  all  Judges 
of  election  were  not  present  during  all  of 
time  that  voting  was  In  progress,  where 
such  Irregularities  were  not  of  serious 
nature  and  did  not  apparently  change  re- 
sult of  election. — Packwood  v,  Brownell,  121 
Cal.  478,  479,  481,  63  Pac.  1079. 

18.  Same— Effect   of,  when  defectlve.i — 

Defective  statement  of  contest  Is  subject  to 
special  demurrer,  but  Is  cured  by  the  Judg- 
ment.—Abbott  T.  Hartley.  14S  Cal.  484,  486. 
77  Pac.  410. 

14.  Same — FlIlng^Tlme — Hatter  of  de- 
fenae. — This  section  which  provides  for  re- 
quisites of  written  statement  or  complaint 
does  not  require  that  it  shall  show,  by  aver- 
ment, that  It  has  been  filed  within  time  pre- 
scribed. That  complainant  has  not  pro- 
ceeded within  statutory  time  la  therefore 
matter  of  defense  to  be  made  by  answer 
In  nature  of  plea  to  Jurisdiction,  or  to  be 
taken  advantage  of  by  motion  to  dismiss 
proceedings. — Preston  v.  Culbertson,  58  Cal. 
198,  208. 

IB.  Same — Gronnd  of  Ineligibility  should 
be  stated  In. — Section  1111,  subdivision  2, 
ante,  specifies  various  grounds  of  contest, 
one  of  which  Is  that  person  whose  right 
to  office  Is  contested  was  not,  at  time  of 
election,  eligible  to  said  office.  Where  this 
ground  is  relied  on,  it  should  be  alleged  In 
statement.— McCarthy  t.  Wilson,  146  Cal. 
223,  229.  82  Pac.  242. 

16.  Verlleatlan  —  How  Btadc.  —  Written 
statement  of  grounds  of  contest  of  election 
may  be  verified  by  affidavit  In  ordinary  form 
of  verification  of  pleadings,  averring  that 
statement  Is  true  except  as  to  matters  set 
forth  on  Information  and  belief,  and  that 
as  to  those  matters  affiant  believes  It  to  be 
true.— Kirk  v.  Rhoads,  4  Cal.  398.  403. 

IT.,  Same—On  Intnnmitlna  and  belief. — As 
to  whether  written  statement  of  ground  of 
contest  of  election  may  be  verified  on  In- 
formation and  belief. — See  Kirk  t.  Rhoads. 
46  Cal.  308.  468. 

15.  Affirmedi  HcCardle  v.  Barstow,  - 146 
Cal.  135,  136,  78  Pac.  871  (holding  contest 
may  be  Instituted  by  petition  verifled  like 
ordinary  pleading). 


§  1116.    STATEMENT  OF  CAUSE  OF  CONTEST  IN  ILLEGAL  VOTING. 

When  the  reception  of  illegal  votes  is  alleged  as  a  cause  of  contest,  it  is  sulTi- 
cient  to  state  generally  that  in  one  or  more  specified  voting  precincts  illegal 
votes  were  given  to  the  person  whose  election  is  contested,  which,  if  taken 
from  him,  will  reduce  the  number  of  his  legal  votes  below  the  number  of  legal 
votes  given  to  some  other  person  for  the  same  ofHce; 

[When  based  on  reception  of  illegal  votes.]  But  no  testimony  can  be  re- 
ceived of  any  illegal  votes,  unless  the  party  contesting  such  election  deliver  to 
the  opposite  party,  at  least  three  days  before  such  trial,  a  written  list  of  the 

24SS 


Digitized  by 


I  HIT 


STATBHEIfT  OP  CONTBSTu-IMFORHALlTT  KOT  FATAL. 


[PC  III. 


number  of  illegal  votes,  and  by  whom  given,  which  he  intends  to  prove  on 
snch  trial;  and  no  testimony  can  be  received  of  any  illegal  votes  except  such 
as  are  specified  in  such  list. 

History:    EnactQd  March  11,  1872;  amendment  approved  April  IS, 

1880,  Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  74. 

tiff  intends  to  attack, — Preston  v.  Culbert- 
son,  58  Cal.  198,  211. 

4.    Snme— Sniue— !■   rqnlvalent    to  vrfaat. 

— Requtrement  of  this  section  Is  equivalent 
to  one  that  opposite  party  shall  tiave  three 
days'  notice  of  Hle^al  votes  which  party 
■erving  list  expects  to'  prove  at  trial.  The 
case  Is  therefore  covered  by  section  12,  ante, 
and  list  served  oo  December  7th  could  prop- 
erly be  relied  upon  and  proved  at  trial 
on  December  10th. — Mlsch  v.  Maybe w,  61 
Cal.  614,  616. 

fi.    Prmqalalte  to  receiving  testimony.^ — 

When  reception  of  Illegal  votes  la  alleged 
In  election  contest,  no  testimony  In  reference 
thereto  can  be  received,  unless  contestant 
shall  deliver  to  opposite  party,  at  least 
three  days  before  trial,  written  list  of  num- 
ber of  llleeral  votes  and  by  whom  grlven. — 
Freshour  v.  Howard,  142  Cal.  601,  604.  77 
Pac.  1101. 

6.  Very  clear  evidence  necCMary  to  fas- 
ti'y  deiluctliiK  of  vote. — In  an  election  con- 
test evidence  must  be  very  clear  as  to  how 
one  did  vote,  before  his  vote  can  be  deducted 
from  votes  of  any  candidate.  Secret  ballot 
brings  many  Inconveniences,  and  we  must 
take  the  bitter  with  the  sweet. — Smith  v. 
Thomas,  121  Cal.  633,  536,  52  Pac.  1079,  5t 
Pac.  71. 

7.  Waiver  of  compllMMce  with  etatiite.— - 

Where  no  objection  was  made  to  oilers  of 
proof  by  plaintlfE  aa  to  Illegal  votes  cast  by 
defendant,  on  ground  that  plaintiff  had 
tailed  to  furnish  Hat  of  votes  claimed  to 
be  illegal,  prior  to  trial,  such  failure  to 
object  is  waiver  of  compliance  with  stat- 
ute. If  not  an  admission  that  statute  had 
been  complied  with. — Patterson  v.  Hanley, 
136  Cal.  265.  277,  68  Pac.  821. 


STATEMENT  OF  CAUSE  OP  CONTEST- 
ILLEGAL  VOTING. 

1.  CoDstructioD  of  section — Knowledge. 

2.  Same — Notice  of  alleged  illegal  votes. 

3.  Same — Bequirement  of  seetion, 

4.  Same — Same — Is  equivalent  to  what. 

5.  Prerequisite  to  receiving  testimony. 

6.  Very  clear  evidence  necessary  to  justify  de- 

ducting of  vote. 

7.  Waiver  of  compliance  with  statute. 
See,  ante,  !  1111  and  note. 

1,  C  oust  roc  t  Ion    of    aectlon— KDOwIedse* 

— It  was  intended  by  this  section  that  op- 
posite party  should  know  what  votes  con- 
testant will  attempt  to  show  are  llleBal* 
in  order  than  he  may  come  prepared  with 
evidence  upon  that  subject.  —  Smith  v, 
Thomas,  121  Cal.  633,  634,  62  Pac.  1079,  &f 
Pac.  71. 

2.  Same — IVotlce  of  alleccd  Ulvcal  votcH. 

• — In  an  election  contest  It  was  Intention  of 
legislature  to  require  each  party  to  give  to 
other  notice  of  such  votes  as  he  intends  to 
assail  as  illegal.  Any  other  reading  of  stat- 
ute would  result  In  distinction  where  there 
ought  to  be  none,  and  give  to  one  of  par- 
ties undue  advantage  over  other. — Norwood 
V.  Kenfleld,  30  Cal.  393,  399. 

8,  Same  —  Revalrement  of  ■cctloa. — This 
section  only  requires  that  contestant  ahall 
serve  notice  containing  "the  number  of  Il- 
legal votes  and  by  whom  given."  It  does 
not,  by  fair  construction,  require  that  names 
of  alleged  illegal  voters  shall  be  written 
out  in  full  on  list,  although  such  would  be 
safer  practice.  The  notice  serves  object  of 
law  if  by  it,  three  days  before  trial,  de- 
fendant Is  Informed  as  to  whose  votes  plain- 


§1117.  STATEMENT  OF  CAUSE  OF  CONTEST.  WANT  OF  FORM  NOT 
TO  VITIATE.  No  statement  of  the  grounds  of  contest  will  be  rejected,  nor  the 
proceedings  dismissed  by  any  court  for  want  of  form,  if  the  grounds  of  con- 
test are  alleged  with  such  certainty  as  will  advise  the  defendant  of  the  par- 
ticular proceeding  or  cause  for  which  such  election  is  contested. 

History:    Enacted  March  11,  1872. 

STATEMENT  OF  CAUSE  OP  CONTEST- 
FORM  IMMATERIAL. 

1.  Allegation  as  to  being  a  qualified  voter. 

2, 3.  Amendment  of  statement. 

4.  Code  expressly  dispenses  with  necessity 

of,  what. 

5.  No  particular  form  of  citation  is  pre- 

scribed. 

See,  ante,  S  HH  and  note. 


1.  AHesatloM  mm  to  hriag  quallfled  voter. 

— Contestant  Is  not  required  to  allege  any- 
thing further  respecting  his  quallflcatlons 
as  voter  than  that  he  is,  at  time  he  flies 
written  statement  of  contest,  quallfled  elec- 
tor of  county. — Minor  v.  Kidder,  43  Cal. 
229,  231. 

2.  AncBdmeBt  of  statemeDt. — Where  the 

notice  of  contest  first  filed  set  out  various 
irregularities    or    acta    of    maI?onduct  a* 
grounds  of  the  contest,  but  did  not  specif/ 
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particularly  the  ground  aftf  rward  relied 
upon,  and  later  and  after  the  time  had  ex- 
pired within  which  the  proceedlngr  mlsht 
be  inatltuted  the  contestant  wai  permitted 
to  amend  his  statement  of  contest  by  add- 
ing the  sround  on  which  the  contest  was 
made,  such  an  amendment  was  not  In  effect 
making:  a  statement  of  a  new  cause  or 
ground  of  con  tear. — Thornber  v.  Hart,  29 
Cal.  App.  284,  155  Pac,  99. 

3,  The  contestee  is  entitled  to  have  stated 
the  particulars  In  which  It  Is  charged  that 
maiconduct  was  committed  on  the  part  of 
the  officers  conducting  the  election.  Where 
in  the  statement  of  contest  first  filed  the 
ground  upon  which  the  contestant  after- 
ward relied  was  not  alleged,  but  other  acts 
of  maiconduct  were  alleffed,  it  Is  to  induUte 
great  liberality  to  the  contestant  to  permit 
him  to  amend  his  statement  after  the  time 
had  expired  within  which  the  proceedings 
might  be  instituted  by  adding  the  later 


ground  of  contest  upon  which  he  relied  in 
the  proof. — Thornber  V.  Hart,  29  Cal.  App. 

2S4,  155  Pac.  99. 

4.  Code  ezpMwilr  tfUpeBMe*  with  neces- 

Mtty  of  any  great  particularity,  formality, 
or  nicety  of  pleading,  in  statement  of  con- 
test; and  Buch  statement  Is  sufTlcient  where 
It  Informs  contestee  that  ground  of  contest 
was  maiconduct  of  board  of  election  ofllcers 
in  counting  ballot  containing  distinguishing 
marks. — Hannah  t.  Oreen,  143  Cal.  19,  21, 
76  Pac.  708. 

5.  No  particular  form  of  citatloM  la  pre- 
acritopd  by  statute  In  an  election  contest, 
nor  is  it  necessary  that  statement  should 
contain  prayer  for  relief.  Statute  dictates 
course  to  be  pursued  If  causes  of  contest 
are  found  to  be  true,  and  court  owes  it  to 
public  to  pursue  that  course,  whether  con- 
testant formally  demands  it  or  not. — ^Nor- 
wood T.  Kenfleld,  SO  Gal.  398,  400. 


§1118.   SUPERIOR  JUDGE  TO  HOLD  SPECIAL  SESSION  FOR  TRIAL 

OF.  Upon  the  statement  being  filed,  the  county  clerk  must  inform  the  superior 
court  of  the  county  thereof,  which  shall  thereupon  set  some  day  to  be  named 
by  it,  not  less  than  ten  nor  more  than  twenty  da^  from  the  date  of  such 
order,  to  hear  and  determine  such  contested  election. 

History:    Enacted  March  11,  1872;  amendment  approTed  April  tS, 

18S0,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  76;  amended  March  18.  1907. 

Stats,  and  Amdts.  1907,  p.  564,  Kerr's  Stats,  and  Amdts.  1908-7,  p.  477. 

See  S  lll8[a]  post. 

SUPERIOR  JUDGE— TO  HOLD  SPECIAL 
SESSION  FOR. 

1.  ConstmctioQ  of  section — In  general. 
2,  3.  Same— AmendmeDt  of  1907. 

4.  Same  —  Refusing  motion  to  dismiss  Is 
proper,  when. 

See,  ante,  S  IHI  and  note. 
1,    Construction  of  >ectlon— In  seneml. — 

This  section  directs  that  "the  superior 
court" — not  the  judge — "shall  order  special 
session  of  such  court  to  be  held,"  etc.  The 
"court"  therefore,  does  not  cease  to  exist 
as  such  by  continuance  of  cause.  The  stat- 
ute contemplates  prompt  and  speedy  deter- 
mination of  election  contests;  but  court  has 
power  of  Its  own  motion  to  adjourn  session 
otherwise  than  from  day  to  day,  as  circum- 
stances may  require,  and  court  does  not  lose 
Jurisdiction  by  reason  of  sucli  adjournment. 
— Falltrlck  v.  Sullivan,  119  Cal.  613.  616.  61 
Pac.  947.  See  "Keller  v.  Chapman.  34  Cal. 
635,  640. 

3.  Same  —  Amendment  of  1007.  —  Two 
amendments  of  above  section  seem  to  have 
been  made  In  1907  (Stats.  1907,  cc.  292,  341). 
reading  them  together  so  far  as  the  point 
of  notice  Is  concerned.  They  are  as  follows: 
"Upon  the  statement  being  died  the  county 
clerk  must  inform  the  superior  court  of 
the  county  thereof.  .  .  .  Within  five 
days  after'  the  end  of  the  time  allowed  for 
filing  such  statements  the  county  clerk 
must  notify."  etc.    Substitute  for  "within" 


one  of  its  familiar  equivalents  "not  longer 
than,"  the  direction  simply  amounts  to  this: 
"Upon  the  statement  belnff  filed  the  county 
olerk  must  inform  the  superior  court  of  the 
county  thereof  but  It  must  not  be  longer 
than  five  days  after  the  end  of  the  time 
allowed  for  filing  such  statements." — Hill  v, 
Superior  Court,  15  Cal.  App.  307,  114  Pac. 
805. 

3.  If  it  be  assumed  that  the  amendment 
approved  March  18,  1907,  was  superseded  by 
the  amendment  approved  March  19  the  re- 
sult so  far  as  notice  is  concerned  Is  not  af- 
fected. Manifestly  no  notification  should  be 
given  of  the  filing  until  the  statement  has 
been  actually  filed.  This  latter  date  fH  nec- 
essarily implied  as  the  Initial  point  and  the 
later  amendment  simply  undertakes  to  pro- 
vide that  the  notification  and  order  shall  not 
be  "later  than  five  days  after  the  end  of  the 
time  for  ftllng  such  statement."— Hill  v.  Su- 
perior Court.  15  Cal.  App.  307,  114  Pac.  805. 

4.  Same — RefaMlne  motion  to  diNmiMM  In 
proper,  nhen. — There  Is  no  error  In  denying 
motion  to  dismiss  contested  election  pro- 
cecillnsr  upon  ground  that  there  was  not 
cbmpUance  with  this  section,  in  that  date 
named  in  order  for  special  session  of  court 
to  hear  contest  was  less  than  ten  days  from 
date  of  order,  where  statement  of  contest 
was  filed  December  1st  and  order  was  made 
on  that  date,  fixing  December  llth  for  hear- 
ing. This  was  "not  less  than  ten  days." — ■ 
Hannah  v.  Green,  143  Cat.  19,  21,  76  Pac. 
708. 
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§  1118[a].  SAME.  Within  five  days  after  the  end  of  the  time  allowed  for 
filing  such  statements  the  county  clerk  must  notify  the  superior  court  of  the 
county  or  city  and  county  of  all  statements  filed. 

The  court  shaU  thereiq)Oin  order  a  special  session  to  be  held,  on  some  day  to 
be  named  by  it,  not  less  than  ten  nor  more  thon  twenty  days  from  the  date  of 
such  order,  at  which  session  the  ballots  shall  be  opened  and  a  recount  taken^ 
in  the  presence  of  all  the  parties,  of  the  votes  cast  for  the  various  candidates 
in  all  contests  where  it  appears  from  the  statements  filed  that  a  recount  is 
necessary  for  the  proper  determination  of  such  contest  or  contests. 

The  court  diall  continue  in  special  session  to  hear  and  dstonnine  all  other 
issues  ari»n{f  in  such  contested  elections  and  within  ten  days  after  the  sub- 
mission thereof,  the  court  shall  file  its  findings  of  fact  and  conclusions  of  law 
and  immediately  thereafter  judgment  thereon  shall  be  entered. 

Hiatory:  Amendment  of  March  19,  1907,  without  a  repealing  claiue. 
StatB.  and  Amdts.  1907,  p.  648,  Kerr's  Stats,  and  Arndts.  1906-7,  p.  477. 


SPECIAL  SESSION  TO  HEAB  CONTEST. 
1, 2.  CoDstnietion  of  MCtioD—lD  general. 

8.  Same — TJae  of  the  word  "thereupon." 

See,  ante,  9  1111  and  note. 

1.  CoDBtrnctlom  of  aectlon — In  general, — 

Held  not  mandatory  In  the  sense  that  the 
order  for  'a  special  seaslon  to  hear  the 
contest  shall  be  made  on  the  aame  day  the 
court  l8  notified  by  the  clerk  ot  the  Insti- 
tution of  the  contest. — Hagerty  T.  Conlan, 
IE  Cat.  App.  649,  116  Pac  762. 

As  to  th«  tiro  ameodnieMiB  of  lUT*  >oe. 

ante,  S  1118,  note  para.  2,  i. 

2,  The  requirement  that  the  court  file 
Its  findings  and  enter  its  Judgment  within 
ten  days  after  submission  are  directory. 
While  this  amendment  was  intended  to 
hasten  the  work  of  the  courts  it  was  not 


intended  to  provide  that  the  parties  to  an 
election  contest  should  lose  valuable  rights 
because  of  the  delay  of  the  Judge  In  mak- 
ing or  Qllng  his  findings  and  Judgment. — 
Bernardo  v.  Rue,  26  Cal.  App.  108,  146  Pac 

S.  Same— ITae  of  the  word  **therc«pOB'*  In 

the  clause  providing  for  the  court  order 
upon  receipt  of  the  notification  does  not  of 
necessity  mean  Immediately.  That  It  should 
file  within  a  reasonable  time  is  the  most 
that  can  be  claimed  and  It  can  not  be  said 
that  a  delay  of  six  days  In  making  the  order 
was  an  unreasonable  time  when  it  is  con- 
sidered that  In  so  far  as  the  public  is  con- 
cerned the  time  fixed  for  the  special  session 
was  within  the  limit  of  twenty  days  when 
the  court  was  first  authorized  to  act  and 
exceeded  the  ten  days,  the  minimum  of 
time  designated. — Dudley  v.  Superior  Court, 
IS  Cal.  App.  271,  176,  110  Pac.  146. 


§1119.    CLEBK  TO  ISSUE  CITATION  TO  RESPONDENT.   The  clerk 

shall  thereupon  issue  a  citation  for  the  person,  whose  right  to  the  office  is  con- 
tested, to  appear  at  the  time  and  place  specified  in  the  order,  which  citation 
must  be  delivered  to  the  sheriff,  and  served  either  upon  the  party  in  person, 
or,  if  he  can  not  be  found,  by  leaving  a  copy  thereof  at  the  house  where  he  last 
resided,  at  least  five  days  before  the  time  so  specified. 

History:    Enacted  March  11,  1872;  amendment  approved  April  16, 
1880.  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  76. 

1.    CoDstnctloo  of  Mcctlon. — Held  to  be      following  O'Dowd  v.  Superior  Court,  tS8  Cal. 
directory  and  not  Jurisdictional. — Hagerty      537.  Ill  Pac.  761. 
V.  Conlan,  16'  Cal.  App.  647.  IIS  Pac,  762,         See.  ante,  S  1111  and  note. 

§  1120.   WITNESSES,  ATTENDANCE  OF,  HOW  ENFORCED.    The  clerk 

must  issue  subpoenas  for  witnesses  at  the  request  of  either  party,  which  must 

bp  served  as  other  subpoenas;  and  the  superior  court  shall  have  full  power  to 

issue  attachments  to  compel  the  attendance  of  witnesses  who  have  been  snb- 

pcenaed  to  attend. 

Hiatory:  .  Enacted  March  11.  1872;  amendment  approved  April  15, 
1880,  Code  Amdts.  1880  (C.  C.  P,  pt.),  p.  76. 
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Bee,  ante,  1 1111  and  note. 

Am  f  forfeitttM  by  wUbcm  fov  diMhcriBS 
■■kp«0Ba«  see,  post,  1 1992  and  note. 

Aa  to  eoDCcaled  wKbcm  mmr  1m  mH- 
pellcd  to  attendr  Bee,  post,  I  198S. 

Aa  to  how  dlaobedlcBce  to  anbpoenar  or 
tm  MMwer  mm  m  wltncM,  I*  puMlahcd,  aeei 
poet,  i  1991  and  note. 


A*  to  MubpoMias  for  wllneaa.  deflnllloB* 
bow  l«aa«d,  and  how  »erved,  see,  post. 
II  1985-1987  and  notes. 

A>  to  when  wltaeM  la  compelled  to  at- 
tcBdi  see,  post,  }  1989  and  note. 

That  pcraon  present  niar  be  eompellcd  to 
testUr.  see,  post,  S  1990  and  note. 

That  narraat  may  lasoc  to  brlas  wltBcuit 
■ee,  post,  i  199S  and  note. 


§U21.  POWEB  OF  0OT7BT.  ADJOURNMENT  OF  COUBT.  The  court 
must  me€t  at  the  time  and  place  designated,  to  determine  such  contested  elec- 
tion, and  shall  have  all  the  powers  necessary  to  the  determination  thereof. 
It  may  adjourn  from  day  to  day  until  such  trial  is  ended,  and  may  also 'con- 
tinue the  trial,  before  its  commencement,  for  any  time  not  exceeding  twenty 
days,  for  good  cause  shown  by  either  party  upon  affidavit,  at  the  costs  of  the 
party  appljnng  for  such  continuance. 

History:    Enacted  March  11,  1872. 


POWER  OP  COUET^ADJOUBNMENT  OP 
COUBT. 

1.  ConBtruetion  of  et^etion. 
2, 3.  Power  to  adjourn  aewion. 

See,  ante,  S  mi  B-nd  note. 

1.  CoBatmcttoa  of  aectlon. — Under  above 
section  court  has  all  power  necessary  to  de- 
termine question  of  contested  election. — 
Falltrlck  T.  Sullivan,  119  Cal.  618,  618,  61 
Pac.  947. 


2.  Power  to  adjonra  aesalOB. — If  court 
has  other  eneraerements  It  may  adjourn  ses- 
sion of  contested  election  case  for  several 
days  where  such  Interruption  is  unavoid- 
able.—Falltrlck  V.  Sullivan,  119  Cal.  613, 
616,  61  Pac.  947. 

3.  See  Keller  v.  Chapman.  34  Cal.  635, 
640,  holding  that  continuance  for  seven  days 
against  respondent's  objection  and  without 
affidavit  showing  cause  Is  unauthorized  and 
operates  as  discontinuance  of  proceedings. 


§  U22.  BULE8  TO  GOVERN  COURT  IN  TRIAL  OF  CONTEST,  The  court 
must  be  governed,  in  the  trial  and  determination  of  such  contested  election, 
by  the  rules  of  law  and  evidence  governing  the  determination  of  questions  of 
law  and  fact,  so  far  as  the  same  may  be  applicable ;  and  may  dismiss  the  pro- 
ceedings if  the  statement  of  the  cause  or  causes  of  the  contest  is  [in]sufficient, 
or  for  want  of  prosecution.  After  hearing  the  proofs  and  allegations  of  the 
parties,  the  court  must  pronounce  judgment  in  the  premises,  either  conlirming 
or  annulling  and  setting  aside  such  election. 

History:   Enacted  March  11*  1872. 


BULBS  aOVEENING  COURTS  IN  ELEO- 
TION  CONTESTS. 

1,  2.  Ballotfl — As  evidence. 

3.  Same — Actually  cast  ballots  control. 

4, 5.  Same  —  Same  —  EitablislimeBt  of  integ- 


rity. 

6.  Same — Both  sides  should  have  opportun- 

ity to  inspect. 

7.  Same — ^Burden  of  proving  spoliation— 

Preaumption. 

8.  Same — Compelling  disclosure  of  contents. 

9.  Same — Court's  power  to  order  clerk  to 

bring  them  in, 

10.  Same — How  to  be  eonatmed — Parol  evi- 

dence. 

11.  Same — Inquiry,  in  supreme  court,  as  to 

condition  of — Presumption, 
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12.  Same — Necessity  of  presence  of,  to  deter- 

mine validity. 

13.  Same — Original  condition — Question  for 

trial  court. 

14.  Same  —  Prima  facie  correctness  of  re- 

turns. 

15.  Same  —  Bojeetion  of  those  improperly 

marked. 

16.  Same  —  Secrecy  of  —  Policy  of  law  — 

Illegal  votes. 

17.  Same — Taking  results  of  recount. 

18.  Same — Tom  ballots,  counting  of. 

19.  Same — Waiver  of  objection  to  sufficiency 

of  prelirainary  proof  as  to  condition  of, 

20.  CoDBoIiflation  of  contests — Contestant  re- 

tains what  ri^ht. 

21.  Same— Effect  of  order  of. 
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22.  Denying  motion  for  reasonable  continu- 

ance— Abuse  of  diacTction. 

23.  DiBmiaral — Retraxit — No  bar  to  another 

contest. 

24.  Evidence — Admissibility  of  taUy-sheets. 

25.  Same — Compelling  production  of  beat  evi- 

dence. 

26.  Same — Evidence  inadmissible  in  election 

contest. 

27.  Same — Same — Declaration  of  voter  as  to 

bov  he  voted. 

28.  Same — Presumption. 

29.  Same — Proof  of  negative. 

30.  ^me — Right  to  prove  basis  of  exception, 

31.  Findings  must  be  what. 

32.  Finding  upon  matter  of  jariadietion. 

33.  Judgment — Contestant  can  not  take,  bv 

default. 

34.  Same — Contestee  is  entitled  to  what. 

35.  Same — May  be  what. 

36.  No  diatinction  between  what  elections. 

37.  No  motion  for  new  trial. 

38.  Practical  operation  of  dismissal  of  elee* 

tion  contest. 

39.  Precinct  will  not  be  disfranchised,  when. 

40.  Proceedings  are  special  and  Bummary, 

41.  Provisions  are  mandatory — Liberal  con- 

struction. 

42.  Returns — Adopting  result  of  recount. 

43.  Same — As  legal  evidence. 

44.  Same— Will  not  bo  rejected,  when. 

45.  Scope  of  inquiry  —  Is  limited  by  plead- 

ings. 

46.  Same — la  limited,  how. 

47.  Same — Intention  of  voter. 

48.  Same — Legality  of  special  election. 

49.  Same — Recanvass,  when  unauthorized. 

50.  TMt  of  departures  from  requirements  of 

law. 

51.  Tie  vote — Certificate  will  not  be  annulled 

in  case  of. 

52.  Title  to  office  must  be  shown. 

53.  Trial  by  jury — Refusal  of,  when  proper. 

54.  Violation  of  Purity  of  Elections  Law — Is 

no  defense. 

55.  Same — Need  not  be  considered. 
See.  ante,  !  1111  and  note. 

1.  Bnllotii — Am  rTld«B«e, — In  contest  over 
result  of  election,  ballots  are  not  only  com- 
petent and  material  evidence,  but  evidence 
of  very  hl^h  order. — Davis  V.  Grunis,  143 
Cal.  336,  342.  76  Pac.  1102. 

2.  Ballots,  thouKh  they  have  been  In  pos- 
aesafon  ol  rontestant  aa  de  facto  county 
clerk  for  short  time,  are  adtnlsslble  In  evi- 
dence on  election  contest. — Cofflan  v.  Beard. 
67  Cal.  303.  306,  7  Pac.  738. 


5.  Same— Actually  east  ballota  etmtrsl  In 

determining  the  ofllclal  canvass  as  fur- 
nished, provided  the  orlKlnal  ballots  have 
been  duly  presecved  and  protected  from  the 
reach  of  any  unauthorized  Intermeddling:  or 
tampering. — Hartman  v.  Touns,  17  Oreg,  150. 
11  Am.  St.  Rep.  787,  2  L.  R.  A.  596,  20  Pac.  17. 

An  to  wkea  ballot*  prodaecd  at  aa  elcctloa 
eoatest  are,  aod  when  Ihcy  arc  aot.  to  bo 
rcvarded  »m  beat  evidence  oC  vote  caat>  see 

note  tl  Am.  St.  Rep.  798-800. 

4.  Sani«~— Same— E»labllsbiBCBt  of  Intcir- 
rlty. — In  case  of  contest  ballots  are  primary 
and  best  evidence  of  number  of  votes  re- 
ceived by  any  candidate,  provided  they  have 
not  in  any  way  been  tampered  with,  and 
burden  is  on  contestant  to  show  that  fact. 
— CosTlan  T.  Beard,  67  Cal.  303,  S06,  7  Pac. 
788. 

6.  In  an  election  contest  ballots  are  best 
evidence  of  manner  In  which  electors  have 
voted,  when  their  Integrity  can  be  satisfac- 
torily established. — Tebbe  v.  Smith.  108  Cal. 
101,  107,  49  Am.  St.  Rep.  68,  39  L.  R.  A.  673, 
41  Pac.  454. 

ft.  Sanie— Sirth  sMes  abooM  have  opyor- 
tnalty  to  iaapcct. — In  contested  election  case 

counsel  on  both  sides  should  have  oppor- 
tunity  of  inspecting  ballots  for  purpose  of 
preparing  bills  of  exception. — Langley  v. 
Bead,  142  CaL  868,  171.  76  Pac.  1088. 

T.  Same— Burdea  of  proving  spollatfoa — 
PreaumptloB. — In  an  election  contest  bur- 
den of  proving  spoliation  of  ballots  is  on 
him  who  asserts  it  and,  in  absence  of  evi- 
dence. It  will  be  presumed  that  ofllcers 
obeyed  law  and  preserved  ballots  unaltered. 
— McMenomy  v.  Ruch.  142  Cal.  77.  79,  75 
Pac.  661. 

Aa  to  burdea  ot  proof  to  overcome  prima 
facie  eorreetacaa  ot  rctaras,  see.  ante,  I  1113 
and  note  par.  S. 

5.  Snm»— Compel! Irk  dUclosare  of  eoa- 
tcats.^ — Election  officers  are  not  compelled 
to  disclose  contents  ot  ballots  of  assisted 
voters. — Patterson  Hanley.  136  Cal.  265. 
278.  68  Pac.  821. 

0.  Same — Coart'ii  power  to  order  clerk  t* 
brlns  tbcm  la. — In  contest  over  result  of 
election,  ballots  are  not  only  competent  and 
material  evidence  but  evidence  of  very  high 
order:  and  court  has  power  to  order  clerk 
to  bring  In  packages  of  ballots  and  to  order 
them  opened,  whether  election  Is  an  eiec- 
tlon  for  offlcers  or  for  any  other  purpose. — 
Gibson  v.  Board  of  Supervisors,  80  Cal.  359, 
361,  22  Pac.  225. 

to.  Same— How   to   be  coastrned— Parol 

evidence. — In  election  contest  ballot  is  to  be 
construed  as  any  other  writing,  and,  while 
resort  to  parol  evidence  of  extrinsic  circum- 
stances may  be  had  for  purpose  of  Inter- 
preting what  would  otherwise  be  doubtful. 
It  can  not  tie  shown  by  such  or  anT  evi- 
dence that  Intention  of  voter  was  anything 
different  from  what  plainly  appears  upon 
face  of  ballot. — Rutledge  v.  Crawford,  91 
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Cal.  S26,  681,  26  Am.  St.  Rep.  812,  18  L.  ».  A. 
761,  27  Pac.  779. 

Am  to  evldcaee  to  explain  aublKnltiea  la 

ballots,  see  note  lO  Am.  St.  Rep.  317,  822. 

Aa  to  cTMeaee  to  show  for  whom  a  ballot 
was  eaat  at  aa  election,  see  note  18  Am.  St. 
Rap.  6ST. 

Xf.  Same — In^nlrr'.  In  onpreaie  court,  aa 
to  eonditlOH  of— Presumptloa. — Ballots  are 

presumed  to  be  In  same  condition  as  when 
court  ordered  clerk  to  seal  them  up  and  take 
care  of  them.  If  It  be  contended  In  supreme 
court  that  they  are  not  In  same  condition, 
matter  can  be  inquired  into  there. — Jennings 
v.  Brown,  109  Cal.  290,  298,  41  Pac.  1085. 

13.  Saiae  Necessity  of  presence  of»  to  de- 
tennlne  TalldItT'.— There  can  be  no  proper 
determination  of  valldltr  of  ballot  tinder 
our  present  election  laws  without  Inspec- 
tion of  ballot  Itself,  and  appeal  Involving 
validity  of  ballots  would  be  empty  proceed- 
ing without  presence  of  ballots  to  which 
plaintiff  objects. — Jennings  v.  Brown,  109 
Cal.  290,  292,  41  Pac  108B. 

13.  Same  —  OrlKfaat  condition — 4ne«f  Ion 
for  trial  court. — The  question  as  to  whether 
ballots  cast  at  city  election  have  been  so 
guarded  as  to  preclude  suspicion  that  they 
are  not  in  their  original  condition  is  one 
which  Is  largely  within  Judgment  and  dis- 
cretion of  trial  court. — Trafton  v.  Qulnn,  148 
Cal.  469,  470,  77  Pac  184. 

Aa  t«  prcaervatloa  of  ballots  as  erUencc, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed..  9  1266  and 
note  par.  1. 

14.  Samr'  Prlaia  fade  correciaeas  of  re- 
taraa. — ^Whlle  ballots  themselves  are  best 

evidence  of  their  contents,  and  must  prevail 
over  returns,  where  there  la  conflict,  returns 
are  prima  facie  correct,  and  constitute  proof 
of  result  only  until  they  are  impeached  by 
evidence  showing  that  they  are  incorrect. — 
Merkley  v.  Trainor,  148  Cal.  265,  267,  76  Pac. 
666. 

10.  Same— Rejection  of  those  Improperlr 
marked. — In  an  election  contest  all  ballots 
Improperly  marked  must  be  rejected  regard- 
less of  their  number. — ^Uerkley  v.  Trainor, 
142  Cal.  266.  266,  7S  Pac.  666. 

As  to  eonntlav  and  rejection  of  ballots, 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  1 1211  and 
note  pars.  8-26. 

As  to  distlnsnlahlns  mark  in  general,  see 

Kerr's  Cyc.  Pol.  Code,  2d  ed.,  §  1211  and  note 
pars.  27-56. 

Am  to  wbflt  are  dlstlngalsblng  marks,  see 

Kerr's  Cyc.  Pol.  Code,  2d  ed.,  S  1211  and  note 
pars.  27-66. 

As  to  what  are  not  dlstlnKnlshlnc  marks, 

seo  Kerr's  Cyc.  Pol.  Code.,  2d  ed.,  {  1211  and 
note  pars.  57-82. 

That  ballots  shonid  not  be  rejected  (or 
trivial  reasons,  see  Kerr's  Cyc.  Pol  Code,  2d 
cd..  5  1216  and  note  par.  8. 

16.  Same — Secrecy  of — Policy  of  low — Il- 
legal votes — Policy  of  law  la  to  preserve 
secrecy  of  ballots,  but  this  does  not  extend 


to  Illegal  votes.  If  elector  disregards  terms 
upon  which  he  Is  allowed  to  vote  and 
thereby  secures  counting  of  Illegal  ballot, 
he  forfeits  privilege  of  secrecy  In  favor  of 
superior  right  of  party  Injured  by  his  act 
to  have  truth  disclosed. — Patterson  v.  Han- 
ley,  136  Cal.  265.  276,  68  Pac.  821. 

IT.  Same — Tahlnc-  rcsnlts  of  reconnt.^ — 
Whore  Judgment  of  superior  court  on  elec- 
tion contest  Is  reversed  on  appeal  and  re- 
manded for  new  trial  that  court  may,  upon 
such  new  trial,  omit  recount  of  ballots  to 
which  no  objection  was  made  at\  flrst  trial, 
taking  results  as  they  have  been  ascertained, 
so  far  as  said  ballots  are  concerned. — Pat- 
terson T.  Hanley,  186  Cal.  266.  278,  68  Pac. 
821. 

18.  Same— .Torn  ballots.  Cfrantlng  of. — 

Torn  ballots,  where  there  is  no  evidence  to 
explain  when  or  how  they  were  torn,  may  be 
counted  upon  assumption  that  they  were 
torn  after  voters  delivered  them  to  election 
ofllcers. — Pratt  v.  O'Nell,  140  Cal.  539,  640, 
74  Pac.  27. 

IS.  Same— Waircv  of  objection  to  salB- 
eleney  of  preliminary  proof  aa  to  condition 

— Where  preliminary  proof  Is  offered  that 
ballots  are  in  same  condition  as  they  were 
when  enclosed  In  packages,  sealed  by  elec- 
tion omcers,  failure  to  make  any  objection 
waives  objection  to  suOlcloncy  of  such  pre- 
liminary proof. — McMenomy  v.  Ruch,  14^ 
Cal.  77.  78,  75  Pac.  661. 

20.  Consolidation  of  contest — Contestant 
retains  what  rlgbt. — Election  contests,  al- 
though consolidated,  remain  distinct  and 
several  as  before,  and  each  contestant  re- 
tains right  to  dismiss  his  proceedings  If  he 
choose. — Cogblan  v.  Alpers,  140  Cal.  648,  650 
74  Pac.  145. 

31.    Same—Eireet  of  order  of. — For  sake 

of  convenience  court  may  consolidate  num- 
ber of  election  contests  into  one  case,  so  as 
to  allow  proceedings  to  be  conducted  sub- 
stantially as  one  trial.  This  order,  however, 
would  not  have  effect  of  making  each  con- 
testant responsible  for  pleadings  or  course 
of  proceeding  of  any  other  contestant.  The 
findings  and  Judgment,  respectively,  al- 
though each  might  be  embraced  In  one  doc- 
ument, would  have  to  state  right  of  each 
party  with  respect  to  his  particular  plead- 
ings the  same  as  if  there  had  been  no  con- 
solidation. Costa  would  be  allowed,  and 
Judgment  given  therefor,  In  same  manner  as 
if  cases  had  not  been  consolidated,  except 
that  if  any  items  should  be  incurred  by  two 
or  more  parties  Jointly,  same  would  either 
be  apportioned  equitably  among  them  or  It 
be  provided  In  judgment  that  there  should 
be  one  payment  by  party  held  liable  In  case 
separate  judgments  are  given  for  same  sum 
In  favor  of  different  parties. — Coghlan  v. 
Alpers,  140  Cal.  648,  650.  74  Pac.  146. 

23.  Dcnylag  motion  for  reasonable  con- 
tlnnance — Abnse  of  discretion. — After  trial 
of  election  contest  has  ended  and  court  has 
met  for  decision.  It  Is  error  and  abuse  of 
discretion  for  court  to  deny  motion  for  rea- 
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sonable  continuance,  where  showing  is  made 
upon  amdavtt  that  some  one  has  been  guilty 
of  committlnBr  grosa  fraud.  The  public  In- 
terests Imperatively  require  that  ultimata 
determination  of  contest  should  in  every  In- 
stance, It  possible,  reach  very  right  of  case. 
I^rd  V.  Dunster,  79  Cal.  477,  48fl,  488,  21 
Pac.  8«S. 

23.  DtsmlaNal — Retraxit — No  bar  to  aa- 
otber  ooDtcst. — Dismissal  of  prior  contest 
made  by  plaintiff's  attorney  before  citation 
served  upon  defendant  and  before  any  ap- 
pearance made  therein,  does  not  operate  as 
retraxit,  and  is  no  bar  to  Institution  of  an- 
other contest. — Lord  v.  Dunster,  79  Cal.  477, 
489,  21  Fac.  865. 

24.  EvIdcMCe  —  AdnlMlbllity  of  tally- 
■lieetar— In  an  election  contest  tally-sheets 
themselves  are  admissible  In  evidence,  and 
testimony  of  officers  of  election  that  ballots 
were  properly  counted  and  that  tally-sheets 
were  properly  filled  up.  etc.,  may  also  be 
admitted  In  evidence.  It  can  not  be  said  to 
be  incompetent  or  immaterial. — Packard  v. 
Craig.  114  Cal.  96,  99,  45  Pac.  1033. 

25.  Sam  ^—Compel  I  Ins  prodnctlon  of  hv»t 
cTldenee. — As  a  general  rule  all  courts  have 
power  to  compel  production  of  best  evidence 
within  reach  of  their  process,  and  material 
to  issue  to  be  tried,  and  parties  to  litigation 
have  right  to  production  of  such  evidence 
for  enforcement  or  defense  of  their  rights, 
but  legislature  has  power  to  set  aside  this 
general  rule,  and  in  pursuance  of  policy 
which  it  deems  of  paramount  importance. 
Hence,  where  purpose  of  statute  is  to  pro- 
tect ballots  In  custody  of  proper  officer  until 
their  production  Is  authorized.  In  contested 
election  case,  court  can  not  compel  produc- 
tion of  such  ballots  in  evidence  in  criminal 
prosecution. — parte  Brown,  97  Cal.  83, 
88,  90.  SI  Pac.  840. 

SO.  Same— Bvldenee  Inadmlaslble  In  elec- 
tion coateat. — People  ex  ret.  Drew  v.  Rod- 
gers,  lis  Cal.  393,  397,  46  Fac.  740,  60  Pac. 
968. 

27.  rtaian  Tlamr  Prrlnrnflirn  of  voter  mm 
to  how  be  voted. — In  an  election  contest  dec- 
laration of  voter  made  after  election  as  to 
how  he  voted  Is  not  admissible  In  evidence. 
— Lauer  T.  Sstes,  120  Cal.  652,  666.  63  Fac. 
262. 

28.  Same— Fresnmpt  Ion. — In  absence  of 
averment  to  contrary,  presumption  la  that 
defendant  was  nominated  and  that  he  was 
elected,  and  that  certificate  of  election  was 
duly  Issued  to  hlm.^ — Powers  V.  Hitchcock, 
129  Cal.  3X6,  328,  61  Pac.  1076. 

38.  Same  —  Proof  of  Mgatlve.  —  Slight 
proofs.  In  an  'election  contest,  make  out 
prima  facie  case  where  negative  Is  to  be 
proved.  In  all  such  cases  rebuttal  is  com- 
paratively easy  and  is  consequently  of  im- 
perative obligation. — Russell  v.  McDowell, 
S3  Cal.  70.  81,  23  Pac.  183. 

no.  Same — Right  to  prove  baala  of  ex- 
ceptlon.1 — Right  to  prove  exception  in  elec- 
tion contest  probably  involves  right,  when 
necessary,  to  prove  upon  what  it  was  based. 


— Jennings  v.  Brown,  108  CaL  S90,  MS,  41 

Pac.  1086. 

31.  Plndings  must  be  wkat. — Findings  In 
election  contest  must  be  either  of  ultimate 
facts,  or  of  such  probative  facts  that  court 
Is  enabled  to  say  that  ultimate  facts  neces- 
sarily result  therefrom. — Cofflan  t.  Beard, 
66  Cal.  68,  63,  2  Pac.  737. 

82.    Ptedlng  npon  aMtter  of  lartsdletloa. 

— In  election  contest  finding  that  no  one 
was  declared  elected  Is  upon  matter  of  Ju- 
risdiction.—Austin  V.  Dick,  100  Cal.  199.  201. 
34  Pac.  655. 

33.  JndvmeBt— Coateatut  can  not  tafce, 
by  defSnit. — A  contestant  Is  not  permitted 
to  take  Judgment  by  default.  He  must  prove 
allegations  of  his  statement. — Keller  v. 
Chapman,  S4  Cal.  6S6.  640. 

84.  Same— CoBteatM  la  eatlUed  to  wbat. 

— Upon  proper  showing  contestee  !s  entitled 
to  Judgment  confirming  his  election,  and 
practical  effect  of  Judgment  of  dismissal 
may  amount  to  such  judgment  of  confirma- 
tion.—Langley  V.  Head,  142  Cal.  368,  S7S, 
75  Fac.  1088. 

SB.  Same — Hay  be  what. — Under  section 
1114,  ante,  and  under  above  section.  Judg- 
ment in  contested  election  case  is  authorized 
to  be  one  of  three,  viz.:  1.  Of  dismissal.  If 
statement  of  cause  of  contest  be  Insufficient. 
2.  Confirming  election.  S.  Betting  aside  and 
annulling  respondent's  claim  If  number  of 
his  legal  votes  be  reduced  below  number  of 
votes  given  to  some  other  person. — Soto  v. 
Vannoy,  66  Cal.  286,  286.  3  Pac.  896. 

As  to  Jndgment  In  contested  olcetion  cases, 

see,  ante,  1 1114  and  note. 

86.  No  dlatlnctlon  between  wbat  elec- 
tions.^— There  is  no  difference  in  principle 

between  election  to  determine  county  seat 
and  election  to  determine  whether  bonded 
Indebtedness  shall  be  Increased,  and  supe- 
rior court  has  Jurisdiction  of  subject-mat- 
ter of  each  action. — Olbson  v.  Board  of  Su- 
pervisors, 80  Cal.  359,  S6B,  22  Pac.  225. 

37.  No  motion  for  new  trial. — There  can 
be  no  motion  for  new  trial  of  election  con- 
test.— Packard  v.  Craig.  114  Cal.  95,  98,  45 
Fac.  1033. 

38.  Practical  operation  of  dlMmUanl  of 
election  contest  Is  to  confirm  election  of 
contestee  who  holds  certificate  of  election. 
— Langley  v.  Head,  142  Cal.  368,  369,  S7S.  75 
Pac.  1088. 

88.  Precinct  will  not  be  diafmnchtsed. 
wbcn.~Farty  must  allege  ultimate  facu 
which  he  must  prove:  and  If  statement  of 
contest  shows  that  thlrty-two  votes  are 
polled  at  election  held  at  certain  precinct, 
and  bald  fact  relied  on  to  invalidate  Is  that 
polls  were  not  open  at  sunrise,  court  would 
be  unwilling  to  allow  that  proof  of  this  and 
no  more,  would  Justify  disfranchisement  of 
precinct.  A  contrary  doctrine  would  prob- 
ably lead  to  more  fraud  than  it  would  pre- 
vent,— ^Paokwood  V.  Brownell,  121  Cal.  4T8, 
481,  SS  Pao.  1079. 
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40i    PvoceedliiK«  ar«  spvcbil  and  nunmarr* 

— Proceedings  Instituted  to  contest  election 
of  county  offlcers  are  special  and  summary 
in  their  character, — ^Keller  v.  Chapman,  34 
Cal.  636.  640. 

41,  Provlsloaa  are  maadatory  —  Liberal 
•eowtraetfoa. — Provisions  of  election  law  are 
mandatory,  but  should  be  liberally  con- 
strued.— JennlncB  Brown,  114  CaL  307,  808, 
34  L.  R.  A.  45,  49  Pac.  77. 

Aa  to  maadatwy  muA  dlrcct»ry  proTlalraa 
«f  elcetloa  Imwa  and  eoBatruetloa  thereof. 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  1 1197  and 
note  par.  10;  S  1X04  and  note  par.  3;  i  1311 
and  note  pars.  30-31;  81216  and  note  pars.  6, 
7;  i  1225  and  note  pars.  3,  8,  6. 

4S,    RetoriMi    Adopting  remit  of  rceoaat. 

— Returns  of  election  boards  should  be  re- 
ceived by  court  aa  prima  facie  true,  and,  In 
order  to  overcome  this  evidence  by  recount 
of  ballots,  contestant  must  show  alilrma- 
tively  that  tliey  have  not  been  tampered 
with.  If  It  appear  to  court's  satisfaction 
that  they  have  not  been  tampered  with,  tt 
should  adopt  result  of  recount  and  not  re* 
turns  by  election  board. — Coglan  v.  Beard, 
45  Cal.  58,  60,  61,  63.  2  Pac,  787. 

43.  Same —  Aa  lesal  evidence. — Either 
party  may  impeach  return  if  issues  made  by 
pleadings  are  such  aa  to  warrant  proof,  by 
ballots  Bhowlnff  different  result,  but  there 
la  no  principle  requiring  either  party  to  at- 
taclc  official  returns  of  any  precinct  In  case 
where  he  Is  satisfied  to  accept  such  returns 
as  correct.  Unless  attacked  and  overcome 
by  other  evidence,  such  official  returns  stand, 
and  constitute  legal  evidence  showing  true 
vote  of  precinct, — Merkley  v.  Tralnor,  142 
Cal.  2G6,  267,  75  Pac.  666. 

44.  Same — WUI  not  be  rejected,  when. — 

Election  returns  will  not  be  rejected  becausa 
of  irregularity  by  which  no  injurious  re- 
sults accrue,  either  by  reception  of  Illegal 
votes  or  rejection  of  legal  votes. — Keller  y. 
Chapman,  34  Cal.  636,  640. 

A*  to  "retnrns,"  see  Kerr's  Cyc.  Pol.  Code, 
2d  ed.,  S         and  note  pars.  2,  3. 

That  certain  papers  are  to  be  sealed  np. 

see  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  1 1261  and 

note. 

45.  Scope  of  Inquiry  —  Is  lintltrd  by 
pleadings. — In  contest  of  election  of  cer- 
tain person  declared  elected  supervisor  of 
city  and  county  of  San  Francisco  at  an 
election  named,  scope  of  Inquiry,  as  in  every 
3ther  action,  is  limited  by  pleadings. — Cogb- 
lan  V.  Alpers,  140  Cal.  648,  651,  74  Pac.  145. 

49.  Same — Is  limited,  bow. — In  election 
contest,  Inquiry  is  limited  to  examination  of 
right  of  person  declared  elected  at  election, 
canvass  of  which  is  questioned. — Austin  v. 
Dick,  100  Cal.  199.  201.  84  Pac.  655. 

47.  Same— Intention  .of  voter. — Under  our 
present  election  lawa,  courts  can  not  confine 
^emselves  to  mere  inquiry  as  to  what  voter 


Intended  to  express  by  his  ballot. — X<auer  T. 
Estes,  120  Cal.  662,  6G8,  68  Pac.  262. 

48,  Same— Legality  of  epeclal  election. — 

In  election  contest,  court  can  not  Inquire 
into  legality  of  special  election  called  after 
result  of  canvass  declaring  that  no  one 
was  elected  at  election  in  question. — ^Austin 
V.  Dick,  100  Cal.  199,  201,  34  Pac.  656. 

48.  Same — Recanvass,  when  nnanthorUcd. 

— In  election  contest  where  election  has 
been  daolared  to  have  resulted  In  election 
of  no  one,  recanvaas  of  votes  is  not  author- 
ised by  statute.  In  such  case  new  election 
must  be  called,  although  it  may  be  that  can- 
didate may  question  correctness  of  canvass 
in  different  proceeding. — Austin  v.  Dick,  100 
Cal.  199,  201,  84  Pac.  666. 

M  Test  of  iepnrtnres  from  reqalrements 
of  law. — True  test  to  be  applied  to  depar- 
tures from  requirements  of  lawa  relative 
to  conduct  of  elections  on  proper  day  and 
place,  be  those  requirements  called  manda- 
tory or  directory.  Is  as  to  whether  or  not 
particular  departure  is  of  such  nature  as  to 
make  it  impossible  or  extremely  difficult  to 
determine,  under  circumstances  of  case, 
whether  fraud  has  bean  committed  or  any- 
thing done  which  would  affect  result. — Ken- 
worthy  v.  Mast,  141  Cal.  268.  271,  74  Pac. 
841. 

51.  Tie  Tote~-Certlflcnte  will  not  be  an- 
nnllcd  In  ease  of. — Wliere  question  on  elec- 
tion contest  is  as  to  whether  person  de- 
clared elected  did  in  fact  receive  highest 
number  of  legal  votes,  election  v/lU  not  be 
annulled  unless  it  appears  that  no  person 
received  higher  vote;  hence  certificate  of 
election  will  not  be  annulled  In  case  of  tie 
vote.— Wright  V.  Ashton,  148  Cal.  644,  548, 

77  Pac.  477. 

B2.    Title  to  oOec  most  be  ahown,^-Con- 

testant,  in  order  to  succeed  to  office,  must 
show  title  In  himself. — Coghlan  v.  Alpers, 
140  Cal.  648,  661.  74  Pac.  146. 

B5.    Trial    by    Jnry  — Refnsnl    of,  when 

proper. — Whether  it  is  proper  to  refuse  con- 
testee,  in  election  contest,  trial  by  Jury,  such 
refusal  Is  perfectly  proper  where  demand 
was  not  made  for  jury  trial  until  after  trial 
had  commenced,  and  It  appears  by  stipula- 
tion of  parties,  and  by  record  In  cause,  that 
no  question  of  fact  was  involved  which 
could  have  been  submitted  to  Jury. — Maddux 
V.  Walthall,  141  Cal.  412,  414,  74  Pac.  1026. 

54.  Violation  of  Pnrlty  of  Blectlona  Law 
—la  no  defense,^ — It  is  no  defense  in  election 
contest  that  contestant  had  violated  Purity 
of  Elections  Law.   That  is  properly  matter 

for  determination  in  separate  proceeding.  

Maddux  V.  Walthall,  141  Cal.  412,  416,  416, 
74  Pac.  1026;  Treanor  v.  Williams,  146  Cal. 
315.  319,  78  Pac.  884. 

B5.  .Same — Need  not  be  eon*ldered. — Want 
of  compliance  with  Purity  of  Elections  Law 
need  not  be  considered  in  an  election  con- 
test.— Treanor  v.  Williams,  146  Cal.  816,  319 

78  Pac.  884  . 
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§1123.  OOURT  MAT  DEOLABE  WHO  WAS  ELECTED.  {CERTIFL 
GATE  TO  ISSUE  TO  WHOM.]  If  in  any  such  ease  it  appears  that  another 
person  than  the  one  returned  has  the  highest  number  of  legal  votes,  the  court 
must  declare  such  person  elected. 

The  person  declared  elected  by  the  superior  court  shall  be  entitled  to  a  cer- 
tificate of  election ;  and,  if  a  certiHcate  has  not  already  been  issued  to  him,  the 
county  clerk  must  immediately  make  out  and  deliver  to  such  person  a  certifi- 
cate of  election  signed  by  him,  and  authenticated  with  the  seal  of  the  superior 
court. 

If  the  cl«:k  has  issued  any  certiflcate  for  the  same  office  to  any  uther  person 
than  the  one  declared  elected  by  the  court,  such  certificate  shall  be  annulled 

by  the  judgment. 

[Saving  clause.]   Sec.  3.  None  of  the  provisions  of  this  act  shall  be  held  to 

apply  to  any  pending  contest  or  any  contest  in  which  the  decision  of  the 

superior  court  shall  have  been  rendered  prior  to  the  passage  of  this  act. 

History:  Enacted  March  11,  1872;  amendment  approved  March  19, 
1907,  Stats,  and  Amdta.  1907,  p.  649,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  477. 


1.  Constnietion  of  section  —  'Vnth  Beotions 

1111, 1114,  ante. 

2.  Same— Dnty  of  court — As  to  annulUng 

election. 

8,4.  Ba.me — Same — To  declare  person  elected. 
5.  No  elioioe,  when— Special  election  most 
be  ordered. 

See,  ante,  S         &nd  note. 

1.  ConKtruetloB  of  »«ctlaii— With  scctlona 
1111  and  1114,  Mte. — Under  sections  1111, 
1114,  ante,  and  above  section,  court  1b  not 
authorized  to  annul  an  election  upon  flndlnir 
that  contestant  and  contestee  have  "re- 
ceived an  equal  and  highest  number  of  votes 
cast  for  said  office."  Judgment  should  be 
that  contestant  takes  nothing  by  proceed- 
ing and  that  It  be  dismissed. — Snlbley  v. 
Palmtag,  12g  Cal.  283.  284,  60  Pac.  860. 

2.  Same— Dnty  of  coort— Aa  to  annalllBC 
election. — In  an  election  contest  where  court 
finds  in  first  instance  that  contestee  was  not 
elected,  or.  In  second  Instance,  that  neither 
contestant  nor  contestee  was  elected,  but 
that  some  other  candidate  was,  court  must, 
under  above  section,  annul  election  of  person 
returned,  and  declare  such  other  person 
elected.  This  result  could  never  be  attained 
If  right  which  Is  to  be  contested  Is  absolute 


right  or  title  to  office;  but  ft  Is  matter  of 
plain  and  easy  accomplishment  if  right 
which  section  declares  may  be  contested  Is 
simply  right  to  office  which  accrued  only 
from  having  been  "declared  elected"  by 
canvassing  board. — Sweeny  v.  Adams,  141 
Cal.  558,  563,  76  Fac.  182. 

S.  Same  -~  Same  —  To  declare  peraea 
elected. — ^tTnder  this  section  It  Is  duty  of 
court  to  declare  any  other  person  elected, 
though  this  person  may  be  neither  contest- 
ant nor  contestee.  If  result  of  recount  should 
so  disclose. — ^Maddux  v.  Walthall,  141  Cal. 
412,  416.  74  Pac.  1026. 

4,  If  it  appears  that  another  person  than 
one  returned  has  highest  number  of  votes, 
it  is  duty  of  court,  under  this  section,  to 
declare  such  person  elected. — Sweeny  v. 
Adams,  141  Cal.  558,  561,  75  Pac.  182. 

0.  No  choice,  when  —  Special  election 
inn«t  be  ordered. — A  person  to  be  elected  to 
an  office  must  receive  a  plurality  or  highest 
number  of  votes  cast  for  such  office;  and 
where  two  or  more  persons  received  an 
equal  and  highest  number  of  votes,  there  Is 
no  choice,  and  a  special  election  to  All  such 
office  must  be  ordered  by  proper  board  or 
officer  (Van  Dyke,  J.,  dia.  op.).— Wright 
Ashton,  143  Cal.  644,  B49.  77  Pac.  477. 


§1124.   FEES  OF  OFFICERS  AND  WITNESSES.  [Repealed.] 

History:  Enacted  March  11,  1872;  repeal  approved  April  15,  1880. 
Code  Amdts.  18S0  (C.  C.  P.  pt.),  p.  76;  enactment  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  18B,  held  nnconstltu- 
tional,  see  history,  S  6  ante. 

§1124[a].  IN  CASE  OF  TIE  VOTE,  WHO  MAY  CONTEST.  Whenever 
the  body  canvassinsr  the  returns  of  any  such  election  declares  that  no  person 
has  received  the  highest  number  of  votes  given  for  that  particular  office,  any 
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elector  of  the  county,  city  and  county,  city  or  political  subdivision  of  either, 
in  which  such  office  is  to  be  exercised  may,  within  twenty  days  after  such 
declaration,  contest  the  same  by  filing  with  the  clerk  a  written  statement  set- 
ting forth  the  matters  stated  in  subdivisions  one,  three  and  four  of  section 
eleven  hundred  and  fifteen,  and  also  the  names  of  the  persons  shown  by  such 
declaration  to  have  received  the  highest- and  equal  number  of  votes;  which 
statement  must  be  verified. 

[Proceedings.]  A  citation  must  thereupon  be  issued  to  and  served  upon 
such  of  said  persons  receiving  an  equal  number  of  votes  as  are  not  contestants 
as  provided  in  section  eleven  hundred  and  nineteen. 

[What  to  govern.]  Thereupon  like  proceedings  must  be  had  as  are  pro- 
vided in  this  title  for  contesting  the  right  of  a  person  declared  elected;  and 
all  the  provisions  of  this  title  so  far  as  applicable  thereto  must  govern  in  such 
proceedings. 

[Who  to  be  declared  elected.]  If  the  court  finds  that  some  person  has 
received  the  highest  number  of  votes  such  person  must  be  declared  elected. 

Hittory:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  678, 
Kerr's  Stats,  and  Amdts.  1906-7.  p.  478. 

A  similar  provision,  enacted  March  28,  1907,  without  a  repealing 
clause,  given  below  as  1 1124[b]. 

§im[b].   WHEN  CANVA88IN0  BOAfiD  BEOLABES  NO  ELECTION, 

WHO  MAY  CONTEST.  Whenever  the  body  canvassing  the  returns  of  any 
such  election  declares  that  no  person  has  received  the  highest  number  of  votes 
given  for  that  particular  office,  any  elector  of  the  county,  city  and  county,  city, 
.  or  political  subdivision  of  either,  in  which  such  office  is  to  be  exercised,  may, 
within  twenty  days  after  such  declaration,  contest  the  same  by  filing  with  the 
county  clerk  a  written  statement,  setting  forth  specifically  the  matters  stated 
in  subdivisions  one,  three  and  four  of  section  eleven  hundred  and  fifteen,  and 
also  the  names  of  the  persons  shown  by  such  declaration  to  have  received  an 
equal  number  of  votes;  which  statement  must  be  verified  as  provided  in  said 
section  eleven  hundred  and  fifteen. 

A  citation  must  thereupon  be  issued  for  and  served  upon  the  persona  so 
declared  to  have  received  an  equal  number  of  votes,  as  provided  in  section 
eleven  hundred  and  nineteen,  unless  one  of  such  persons  is  the  contestant,  in 
which  case  the  citation  need  not  be  issued  for  or  served  upon  him.  Thereupon 
like  proceedings  must  be  had  as  are  provided  in  this  title  for  contesting  the 
right  of  a  person  declared  elected ;  and  all  the  provisions  of  this  title,  so  far  as 
applicable  thereto,  must  govern  in  such  proceedings. 

History:  Enactment  of  March  23,  1907.  Stats,  and  Amdts.  1907,  p. 
913,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  478. 

A  similar  provision  was  enacted  March  19,  1907.  gWen  herein  as 
8  1124[a]. 

§1126.   COSTS.   If  the  proceedings  are  dismissed  for  insufficiency,  or  for 

want  of  prosecution,  or  the  election  is  by  the  court  confirmed,  judgment  must 
be  rendered  against  the  party  contesting  such  election,  for  costs,  in  favor  of 
the  party  whose  election  was  contested ;  but  if  the  election  is  annulled  or  set 
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aside,  judgment  for  costs  must  be  rendered  against  the  party  whose  election 

was  contested,  in  favor  of  the  party  contesting  the  same;  provided,  that  where 

two  or  more  contested  elections  are  joined  for  the  purpose  of  recounting  votes 

as  in  this  title  provided,  the  costs  shall  be  apportioned  among  the  parties  in 

the  discretion  of  the  court. 

Primarily  each  party  is  liable  for  the  costs  created  by  himself,  to  the  officers 

and  witnesses  entitled  thereto,  which  may  be  collected  in  the  same  manner  as 

piiwilftT-  costs  are  collected  in  other  cases. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  75;  March  19.  1907,  StaU. 
and  Amdts.  1907,  p.  643,  Kerr's  SUts.  and  Amdts.  1906-7,  p.  479. 


COSTS  m  CONTESTED  ELECTION 
CASES. 

1.  Construction  of  section. 

2.  Court  has  no  discretion  to  dismiss  contest. 

3.  Liability  for  costs. 

4.  Same — Contestant,  and  Bis  estate.  * 

5.  Same — In  ease  of  tie  vote. 

6.  Same — Judgment  for  costs. 
See,  ante,  S  lUl  and  note. 

1.  CMBtniettoB  ot  KeeltoB. — Above  section 

merely  recognizes  power  of  court,  In  case 
where  facts  warrant  it,  to  render  judgment 
annulling  election  (Van  Dyke,  J.,  dis.  op.). — 
Wright  V.  Ashton,  148  Cal.  544,  549.  77  Pac. 

477. 

2.  Court  ha«  no  dUcretlon  (o  dl«iuiH  roB- 
tent,  nor  has  state's  attorney.  Case  Is  pros- 
ecuted like  any  other  action  instituted  by 
private  citizen  subject  only  to  provisions 
of  statute. — Searcy  v.  Grow.  15  Cal.  117,  122. 

S.  Llabllltr  for  voMt». — Any  citizen  who 
desires  to  contest  an  election  may  do  so,  and 
^y  institution  of  suit  he  becomes  party  to 


proceeding,  but  is  responsible  for  costs  If 
he  falls.— Searcy  v.  Grow,  15  Cal.  117.  122. 

4.  Same— Con te«t«n<(  and  him  estate. — If 

contest  is  unsuccessful,  neither  contestant 
nor  his  estate  can  escape  liability  for  the 
coaU.~SnibIey  v.  Palmtar,  1X7  Cal.  SI,  St, 
69  Pac.  !00. 

5.  Same— In  caae  ot  tte  vate. — ^Whera 
there  was  tie  vote  at  election,  and  such  elee- 
tion  Is  contested,  neither  party  can  recover 
costs. — Soto  V.  Vannoy,  CS  CaL  285,  2SC,  % 
Pac.  895. 

6.  Same  —  Jndcmeat  for  eoefa.  —  Under 
above  section,  if  proceedings  are  dismissed 
for  Insufficiency  or  want  of  prosecution,  or 
If  election  of  respondent  be  confirmed,  Judg- 
ment  must  be  against  person  contesting  for 
costs;  If  election  be  annulled  and  set  aside. 
Judgment  for  costs  must  be  against  respon- 
dent. Kach  party  Is  primarily  liable  for 
his  own  costs  to  offlcers  and  witnesses  en- 
titled thereto,  but  he  can  not  recover  them 
from  the  other  party  to  proceeding  unless 
he  brings  himself  within  statute  authorizing 
such  recovery.  In  case  of  tie  vote  neither 
party  can  recover  costs. — Soto  v.  Vannoy, 
65  Cal.  286,  286,  8  Pac.  8B6. 


§  1126.  APFEiAL.  Either  party,  aggrieved  by  the  judgment  of  the  court, 
may  appeal  therefrom  to  the  district  court  of  appeal,  as  in  other  cases  of  appeal 
tiiereto  from  the  superior  court;  provided,  that  during  the  pendency  of  pro- 
ceedings on  appeal,  and  until  final  determination  of  such  proceedings,  the  per- 
son declared  elected  by  the  superior  court  shall  be  entitled  to  the  oflSce  in  like 
manner  as  if  no  appeal  had  been  taken. 

[Savinir  clause  of  Act  of  1907.  The  amendatory  act  of  1907  contained  the 
following  section: 

Sec.  3.  None  of  the  provisions  of  this  act  shall  be  held  to  apply  to  any  pend- 
ing contest  or  any  contest  in  which  the  decision  of  the  superior  court  shall  have 
been  rendered  prior  to  the  passage  of  this  act.] 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  AmdU.  1880  (C.  C.  P.  pt.),  p.  76:  by  Code  Commission. 
Act  March  8.  1901,  Stats,  and  Amdts.  1900-1.  p.  186,  held  oncoastitn* 
tlonal,  see  history,  { 6  ante;  amendment  approved  March  19,  1907, 
Stata.  and  Amdts.  1907,  p.  649,  Kerr's  Stats,  and  Amdts.  1906-7,  p. 
479;  April  16,  1909.  Stats,  and  Amdts.  1909,  p.  976. 

Editorial  Note:  This  section  was  amended  by  a  different  provision 
March  23,  1907,  without  a  repealing  clause,  which  act  Is  given  herein 
as  S  1126[a];  amended  April  16,  1909,  Stats,  and  Amdts.  1909,  p.  976. 
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APPEAL  IN  ELECTION  CONTEST. 

I.  Appeal  dora  not  operate  as  stay,  when. 

S,  Same — Declaration  of  judge  contestee 
unlawfully  holding  office. 

S.  Appellate    jurisdiction    of  supreme 
court. 

4.  Death  of  contestant  pending  appeal — 

Contestee'a  right  of  appeal. 

5.  Same — Substitution  of  administrator, 

6.  Exceptions — Effect  of  failure  to  incor- 

porate rulings  in  bill  of. 

7.  Same — Have  not  been  allowed,  when. 

8.  Same — Necessity  of. 

0.  Final  judgment  can  not  be  ordered, 
when. 

10.  Judgment  will  be  affirmed — Where  bill 

of  exceptions  fails  to  show  error. 

II.  Same — Where  errors  reanlt  in  net  gain 

for  contestant. 

12.  Matters  concerning  ballots — 'Appellate 

court  should  not  be  transformed  into 
canvaBsing  board. 

13.  Same  —  ConeluBiTeness   of  superior 

court's  determination. 
14, 15.  Same  —  Determination  as  to  proper 
care  of  ballots. 

16.  Same — Harmless  error. 

17.  Same — Necessity  of  first  objecting  in 

lower  court, 

18.  Same — What  ballots  only  can  be  con- 

sidered, 

19.  New  trial — May  be  ordered  by  supreme 

court  upon  reversal. 

20.  Same — No  motion  for  permitted. 

21.  Objection  aa  to  point  not  in  issue  can 

not  be  raised. 

22.  Objections  to  be  preserved  by  excep- 

tions. 

23.  Omission  of  findings — When  not  preju- 

dicial, 

24.  Bemedy  of  defeated  party. 

25.  Reversal    of    judgment  —  Must  be 

ordered,  when. 

26.  Same— Proper  order,  when. 

27.  Same — Return  to  trial  court  for  further 

hearing. 

28.  Same — Where  record  fails  to  diseloee 

exceptions. 

20.  Within  sixty  days  —  Deeiuon  not  sus- 
tained by  evidence. 

80.  Same — Questions  as  to  error  in  admit- 
ting or  rejecting  evidence  not  fore- 
closed by  fiiiluxe  to  appeal  within 
sixty  days. 

Bee.  ante,  1 1111  and  note. 

!•    AppcKl  does  mat  operate  mm  star.  when. 

— As  general  rule,  appeal  to  supreme  court, 
accompanied  by  proper  undertakins,  stoyB 
execution  of  judgment,  except  In  Judsments 
in  certain  enumerated  kinds  of  cases,  and  as 
appeal  in  contested  election  case  is  accorded 
to  either  party  under  this  section,  It  must 


follow  that,  unless  Judgment  which  court 
is  authorized  to  enter  in  such  case,  belongs 
to  one  or  another  of  excepted  cases,  appeal 
does  not  operate  to  stay  Its  enforcement. — 
Day  T,  Gunning,  125  Cal.  527,  628,  58  Pac. 
172. 

2.  Same— Declaration  of  Jndse  contcatee 
■nlawtnllT'  feoldlns  oUev  does  not  change 
the  rule.  Such  a  declaration  on  the  part  of 
the  trial  Judge  Is  unauthorized  In  an  elec- 
tion contest;  such  a  judicial  declaration  Is 
warranted  in  quo  warranto,  or  usurpation  of 
offlce.  which  Is  an  entirely  distinct  proceed- 
ing from  an  election  contest. — Day  v.  Gun- 
ning, 125  Cal.  267,  268,  68  Pac.  1T2. 

S.  Appellate  Jarlsdlctlon  of  «Dprrnie 
conrt — Supreme  court  has  appellate  Juris- 
diction in  contested  election  cases,  under 
constitution  of  1879. — Lord  v.  Dunater,  79 
Cal.  477.  485,  486.  21  Pac.  865. 

4.  Dcatb  of  eonteiitaiit  pending  appeal— 
Contestee'a  rtgbt  of  appeal. — If  contest  is 
successful,  action  does  not  abate  by  con- 
testant's death  after  Judgment  annulling 
election  of  contestee,  and  contestee  can  not 
be  deprived  of  his  right  of  appeal. — Snlbley 
V.  Palmtag,  127  Cal.  31,  33,  69  Pac.  200. 

B.    Same  —  Snbatttntloa  of  admlnlNtrator. 

— In  contested  election  case,  where  judg- 
ment Is  entered  annulling  election,  and 
contestant  dies  pending  appeal,  his  admin- 
istrator, upon  motion  of  supreme  court, 
may  be  substituted  and  case  may  be  heard 
on  Its  merits. — Snlbley  v.  Palmtag,  127  Cal. 
31,  33,  59  Pac.  200. 

5.  Bxceptlono— Bffect  of  fallnrc  to  Incor- 
porate rullnga  In  bill  of. — It  seems  to  be  In- 
cumbent on  respondent  In  election  contest 
cases  to  Incorporate  In  his  bill  of  excep- 
tions rulings  of  court  by  way  of  amend- 
ment, so  that  supreme  court  may  Anally 
determine  them;  but  his  failure  to  do  so 
would  not.  In  proper  case,  prevent  such 
court  from  making  final  disposal  of  contest. 
— Kenworthy  v.  Hast,  141  Cal.  268,  276,  74 
Pac  841. 

T.  Same— Bave  not  been  allowed,  when. 

— It  can  not  be  said  that  Judge  of  trial 
court  has  allowed  exception  to  ruling  ad- 
mitting certain  ballot  In  evidence  when 
ballot  itself,  very  thing  objected  to,  was 
excluded  from  bill. — Jennings  t.  Brown,  109 
Cal.  290,  293,  41  Pac.  1085. 

8,  Same  — N«crBBltr  of, — Supreme  court 
will  not  review  ruling  of  trial  court  up'on 
any  particular  ballot.  In  absence  of  excep- 
tion reserved  thereto  by  party  complaining. 
—McCarthy  v.  Wilson,  146  Cal.  323,  325,  82 
Pac.  248. 

0.    Flaal  Jndcmeat  eaa  aot  ke  ordered, 

wkea,^ — Supreme  court  can  not,  In  face  of. 
finding  of  trial  court  that  election  officers 
are  guilty  of  misconduct,  order  final  Judg- 
ment, where  It  Is  not  shown  and  can  not 
be  determined  how  much  or  In  what  way 
vote  was  atFected  by  such  malconduct. — 
Kenworthy  T.  Hast,  141  CaL  268,  276,  74 
Pac.  841. 
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10.  JDdviaeBt  wUl  be  amrmed— Wben 
bill    of  «c*ptlOM    fall*    to   show  error. — 

Where  appeal  Is  taken  from  judgment  with 
bin  of  exceptions  and  bill  falls  to  show 
error,  judgment  will  be  affirmed. — JennlnKi 
V.  Brown,  114  Cal.  307.  308,  310,  34  L.  R.  A. 
45,  46  Pac.  77. 

11.  Same — Whm  errora  result  in  net 
Kmlm  for  contestant. — If,  upon  appeal  from 
judgment  in  election  contest  in  favor  of 
contestant,  alt  errors  result  In  net  gain  for 
him,  such  Judgment  will  l>e  affirmed.— Tout 
V.  Hawkins,  143  Cal.  104,  106.  78  Pac  897. 

la.  Hatters  eoBceming  ballots  —  Appel- 
Intc  court  sbonid  not  be  tnnsfonned  Into 
canvaasln*  board. — Upon  appeal'  from  judg- 
ment In  contested  election  case,  there 
should  not  be  abandonment  of  all  attempts 
to  describe  disputed  ballots  in  bill  of  ex- 
ceptions. It  is  objectionable  to  take  to  su- 
preme court  all  ballots  objected  to  for 
examination  by  that  court,  thus  transform- 
ing it  into  canvassing  board. — Langley  v. 
Head.  142  Cal.  368,  370,  76  Pac.  1088. 

IS.  Same  —  CoBclnslveness  o(  anpcrlor 
court's  determl«attoo.^Action  of  superior 
court  in  construing  ambiguous  marlea  must 
be  held  conclusive.— People  ex  rel.  Bledsoe 
V.  CampbeU.  138  CaL  11.  19,  TO  Pac.  918. 

14.  Same— Determination  as  to  proper 
care  of  ballots. — Determination  of  lover 
court.  In  election  contest,  that  ballots  have 
been  properly  Identified  and  have  not  been 
tampered  with  will  not  be  disturbed  upon 
appeal  where  evidence  fairly  juatlfles  such 

■  conclusion.- Hannah  v.  Green.  143  Cal.  19, 
22.  70  Pac.  708. 

15.  Question  whether  ballots  have  been 
sufficiently  taken  care  of  so  as  to  preclude 
any  reasonable  suspicion  that  they  are  not 
in  their  original  condition,  is  question  which 
is  largely  within  judgment  and  discretion 
of  trial  court,  and  Its  determination  of  that 
question  should  not  be  disturbed  on  appeal 
if  evidence  fairly  warrants  conclusion 
which  court  reached  on  subject. — Davis  v. 
Grunig,  143  Cal.  336.  342,  76  Pac.  1102;  Mc- 
Cardle  v.  Barstow,  14B  Cal.  136.  136,  78  Pac. 
371. 

16.  Same  —  Harmless  error— After  both 
pnrtles  have  rested,  in  election  contest,  it 
Is  error  for  court  to  count  other  ballot* 
against  objections  of  parties,  but  such  error 
is  harmless  on  appeal,  where  U  appears 
that  It  would  not  have  changed  result. — 
Hannah  t.  Green.  14S  Cal.  1».  24,  76  Pae. 
708. 

IT.  Same— Necessltr  of  flnrt  oblccting  In 
lower  eonrl.— In  election  contest,  objection 
to  ballot  will  not  be  considered  on  appeal 
unless  It  was  flrat  made  in  superior  court. 
— Langley  V.  Head.  142  Cal.  868,  371.  76  Pac. 
1088. 

Ig.  Same— Wbat  ballots  only  can  be  con- 
sidered.— On  appeal  In  election  contest, 
where  bill  of  exceptions  contained  original 
ballots  by  stipulation  of  counsel,  it  is  only 
ballots  which  have  been  specially  objected 


to    that   can   be  considered. — ratter?on  T. 
Hanley,  136  Cal.  265,  274,  68  Pac.  821, 

IP.  New  trial— Hay  be  ordered  bj 
prcme  court  npon  reveriial. — On  appeal  to 
supreme  court,  that  court  may,  upon  re- 
versal of  judgment.  If  It  be  found  necessary 
or  proper,  order  new  trial  In  lower  court. 
— Dorsey  v.  Barry.  24  Cal.  449.  456. 

20.    Same  —  No    motion    for  permitted. — 

There  can  be  no  motion  for  new  trial  of 
election  contest.  Defeated  party's  remedy 
is  conflned  to  appeal  from  Judgment. — 
Packard  v.  Craig.  114  Cal.  9E,  98,  46  Pac. 
loss.  See  Caagrave  v.  Howland,  24  CaL 
457,  468. 

n.  Objection  as  to  point  not  In  lune  cnn 
not  be  raUed. — In  election  contest,  where 
validity  of  election  under  charter  was  not 
Issue  raised  by  pleadings,  contestee  can  not 
object  on  appeal  by  contestant,  that  elec- 
tion was  invalid. — Trafton  v.  Qulnn.  14S 
Cal.  469,  472,  77  Pac.  164. 

22.  Objections  to  be  preserved  br  excep- 
tions.— Rule  that  objections  to  adverse  rul- 
ing in  election  contests  should  be  preserved 
by  exceptions  should  apply  In  such  pro- 
ceedings as  In  any  other  proceed!  ng.^Lay 
V.  Parsons.  104  Cal.  661,  664,  38  Pac.  447. 

23.  Omission  of  findings  —  When  not 
prejttdlcinl.^ — Omission  of  findings  as  to  im- 
material matters,  not  stated  as  ground  fo^ 
contest,  or  as  to  facts  admitted  by  answer, 
are  not  prejudicial. — McCarthy  v.  Wilson, 
146  Cal.  323,  S29,  82  Pac.  243. 

34.  Remedy  of  defeated  party  in  election 
contest  Is  limited  to  appeal  from  Judgment. 
—Packard  v.  Craig,  114  Cal.  »6,  98,  46  Pac. 
1033. 

85.    Rcversnl  of  Jadgmeat— Hnat  be  er- 

dered.  wtaen.^ — Where  particular  ballot  la  re- 
garded as  piece  of  evidence,  ruling  of  court 
on  objection  thereto,  when  excepted  to  by 
injured  party.  Is  reviewable  by  appellate 
court,  on  appeal  from  Judgment,  to  same 
extent  as  any  other  ruling  In  matter  of  ad- 
mission or  rejection  of  other  evidence. 
Such  rulings  can  be  reviewed  in  no  other 
way:  if  tKey  are  erroneous  and  sufficient  in 
number  to  materially  affect  judgment,  judg- 
ment must  be  reversed. — McCarthy  v.  Wil- 
son, 146  Cal.  323,  32S,  82  Pac  243. 

29.    Same  i  Propog  ordert  when. — If  one 

who  is  neither  citizen  nor  tax-payer  insti- 
tutes proceeding  to  contest  election  held  for 
purpose  of  determining  proposition  to  Incur 
large  indebtedness  and  to  issue  bonds  of 
city  In  large  amount  for  construction  of 
waterworks,  case  should  come  to  end  when 
fact  appears,  and  tax-payers  and  electors  of 
city  ought  not  to  be  bound  by  litigation 
which  plaintiff  has  no  right  to  Institute  or 
maintain,  and  Judgment  binding  upon  those 
who  are  citizens  and  tax-payers  ought  not 
to  be  affirmed  on  appeal.  The  proper  order 
to  make  Is  to  reverse  or  remand  cause  with 
directions  to  superior  court  to  dismiss  ac« 
tlon. — McConoughey  v.  San  Diego,  128  Chi. 
366,  367,  60  Pac.  926. 
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37.  Sane— Jl«tan  to  trial  court  for  far- 
ther hearing. — Supreme  court  on  appeal 
may  return  an  election  contest  to  trial 
court  for  further  hearlns  when  Judgment 
has  been  reversed,  but  this  Is  not  flxed  rule 
which  will  necessarily  be  followed  In  every 
case  of  this  character. — Farnham  v.  Bo- 
land,  134  Cat.  151.   155,  66  Pac.  200,  366. 

28.  Same — Where  record  fallv  to  di«elosc 
ex«e»tloa». — Judgment  In  favor  of  appel- 
lant upon  record  In  election  liontest  will 
not  be  rendered  without  further  delay, 
where  record  falls  to  dlecloae  exceptions 
taken  to  rallnffs  of^court  below,  but  Judg- 
ment will  be  reversed  and  cause  remanded 
to  trial  court  for  further  hearing. — Farn- 
ham V.  Boland,  134  Cal.  151,  155,  66  Pac. 
200,  366  (Beatty,  C.  J.,  dissented  from  order 
denying  modification  of  judgment). 

29.  Witbln  sixty  dnyN — Declalon  not  «a«- 
talned  by  evidenpe. — Appeal  from  superior 
court  to  supreme  court  In  contested  election 
case  Is  subject  to  provision  that  upon  such 


appeal,  point  that  decision  Is  not  sustained 

by  evidence  can  not  be  raised,  unless  such 
appeal  shall  have  been  taken  within  sixty 
days  after  judgment. — Packard  v.  Craig,  IH 
Cal.  95,  98,  45  Pac.  1033;  McCarthy  v.  Wil- 
son, 146  Cal.  323,  S25,  82  Pac.  243. 

SO.  Same  -ftnestloM  to  error  im  ad- 
mlttlng  or  rejecting  evidence  not  forecIoMed 
by  fnllnre  to  appeal  within  Mxty  day«. — 

While  section  939,  ante,  which  provides  that 
exci^ptfon  to  decision  on  ground  that  It  Is 
not  supported  by  evidence  can  not  be  re- 
viewed on  an  appeal  from  Judgment,  unless 
such  appeal  Is  taken  within  sixty  days  after 
rendition  of  Judgment,  Is  applicable  to 
election  contests,  yet  questions  as  to 
whether  court  erred  In  admission  or  rejec- 
tion of  evidence  are  questions  at  law,  which 
are  not  foreclosed  by  failure  to  appeal 
within  sixty  days. — McCarthy  v.  Wilson.  146 
Cal.  323,  326,  82  Pac.  243. 

As  to  when  appeal  may  be  taken  to  su- 
preme court,  see,  ante,  {1963-966  and  notes. 


§1126[a].   SAME.   Either  party  aggrieved  by  the  judgment  of  the  court 

may,  within  thirty  days  after  notice  of  the  entry  thereof,  appeal  therefrom  to 

the  supreme  court,  as  in  other  eases  of  appeal  thereto  from  the  superior  court. 

History:  Amendment  to  S  1126  of  March  23,  1907,  Stats-,  and  Amdts. 
1907,  p.  913,  Kerr's  Stats,  and  Amdts.  190&-7,  p.  479.  An  amendment 
by  a  different  proTision  March  19,  1907,  given  above  as  %  1126  as 
amended  April  16,  1909. 


§1127.   WHEN  ELECTION  VOID  AND  OFFICE  VACANT.  Whenever 

an  election  is  annulled,  or  set  aside  by  the  judgment  of  the  superior  court,  and 
no  appeal  has  been  taken  within  ten  days  thereafter,  the  commission,  if  any 
has  issued,  is  void,  and  the  office  vacant. 

History:    Enacted  March  11,  1872;  amended  April  16,  1880.  Code 

Amdts.  1880  (C.  C.  P.  pt.),  p.  76. 


FAILURE  TO  APPEAL— NOT  ENTITLED 
TO  SALABY. 

1.  Constmetioo  of  seetioD. 

2.  Failare  to  appeal  in  ten  days — Subsequent 

settling  bill  of  exceptionB. 

3.  Same — Not  entitled-  to  salaiy. 
See,  ante.  1 1111  and  note. 

1.  0«m*tm«tloB  of  aeetlon.^ — Held  to  ap- 
ply only  to  contest*  covered  by  the  title 
of  which  It  Is  a  section;  1.  e.,  contests  In 
reffard  to  ofDces  "to  be  exercised"  In  "a 
county,  city  and  county,  city,  or  any  po- 


litical subdivision  of  eitlier." — Wilson  v. 
Fisher,  148  Cal.  16,  82  Pac.  421. 

2.  PallHTe  to  appeal  In  fen  dnya — Snlt- 
aeqnent  ecttltaiK  bill  of  exeeptlona  InetCect- 
ual,— Wilson  V.  Arnot,  2  Cal.  App.  670,  84 
Pac.  293. 

S.  Same — Not  entitled  to  aalair. — Under 
Political  Code,  section  S36,  where  a  Judg- 
ment annuUlng  an  ofncer*!  certificate  of 
election  was  not  appealed  from  within  ten 
dayv,  under  above  section  he  -was  not  en- 
titled to  salary  pending;  an  appeal  subse- 
quently taken. — Wilson  v.  Fisher,  148  Cal. 
IS,  82  Pac.  421. 


C.  C.  P.— 167 


2407 


Digitized  by 


iausa.iias        cosvBSuox  of  jvdqmbht— sTATfijuiHT,  FOBif.  irt>iii» 


01!'  SnUHABT  PBOCEEDINOS. 
Chapter  I.  CoNnsBiOH  or  JnoOHENT  Withoiit  Aotiok,  {|  1132-113S. 

IX.    SDBUFrriNQ  A  GONTBOVBBST  WITHOUT  ACTION,  ||  1188-1140. 

nX   Discharge  of  Persons  Imfrisonxd  on  Crvn,  Peocbss,  H  1148-1154. 

IV.    SUHUART  PBOOIEDIMaS  TOR  OSTAIHINe  PO88B8SION  OT  BEAL  FIWUTT  XV  CBVAIM 

Gases.  <{  1169-U79. 


CHAPTBB  t 

CONFESSION  OP  JUDGMENT  WITHOUT  ACTION. 

1 1132.    Judgment  may  be  confessed  for  debt     §  1134.    Piling  statement  and  entering  judg- 

dae  or  contingent  liability.  ment. 
{ 1133.   Statement  in  writing  and  form  there-     1 1135.   How,  in  justices'  courts. 

of. 

§  1132.  JUDOMBNT  HAY  BE  CONFESSED  FOR  DEBT  DUE  OB  OON. 
TINOENT  LIABILITY.  A  judgment  by  confession  may  be  entered  without 
action,  either  for  money  due  or  to  become  due,  or  to  secure  any  person  against 
contingent  liability  on  behalf  of  the  defendant,  or  both,  in  the  manner  pre- 
scribed by  this  chapter.  Such  judgment  may  be  entered  in  any  court  having 
jurisdiction  for  like  amounts. 

History:    Enacted  March  11.  1872,  re^nactment  (tf  {874  Fracttca 
Act,  last  sentence  added. 

1.    CoRMtnictloa  of  aectloM. — This  section  ment  pro  confesso  In  that  eoart  after  «*- 

contemplates  technical  confeaaion  of  Jud»-  ioanimcnt   9t   tens,   see,   ante.    §577  and 

ment.— Levy  v.  Irvine,  184  Cal.  664,  672,  Sfi  note. 

Pac.  9G3.  A*  to  wanraat   of  Bttoraer  to  confna 

A*  to  power  of  atate  court  to  aaml  mm  Indviaciit.  see  note  1S2  Am.  St.  Rep.  626. 
•rder  of  the  federal  eoiwt  Tacatlv  a  Jnds- 

§  1133.  STATEMENT  IN  WBITINO  AND  FOBM  THEBEOF.  A  statement 
in  writing  must  be  made,  signed  by  the  defendant,  and  verified  by  his  oath, 
to  the  following  effect. 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum ; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state  concisely  the  facts 
out  of  which  it  arose,  and  show  that  the  sum  confessed  therefor  is  justly  due, 
or  to  become  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a  contingent  lia* 
bility,  it  must  state  concisely  the  facts  constituting  the  liability,  and  show  that 
the  sum  confessed  therefor  does  not  exceed  the  same. 

History:    Enacted  March  11,  1872.  re-enactment  of  9  375  Practice  Act 

STATEMENT.  8.  Statutory  authority  for  confession  of  jndg- 

.       -  ^        1  »_t  i~4».«.4>  ment— Must  be  strictly  pursued. 

1.  Object  of  statute  in  requiring  statement.  ^ 

2.  Stotement-Ia  inaufScient,  when.  ^^^^  credltora  upon  track  of  in- 
3  ftime— Not  signed  by  parties.                        qufry  and  to  enable  them  to  discover  fraud 

t.    s    \.t  y.  "  any;  and  to  dlacourage  perjury  by  requlr- 

4.  Same— Omission  to  state  facts  out  of  wMcb  definite    and    particular    account  of 

indebtedness  arose.  tran.saction,  which  might  thus  be  exposed 

6.  Same— When  presumptively  fraudulent.  if  it  were  fraudulent;  and  It  la  obvious 
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that  vaerue  statement  aubnrTei  no  pnrpoee 
wlthtn  contemplation  of  statute. — Gordler 
V.  Schlose,  18  Cat.  676,  681. 

a.  StKt•Hcn^— la     iwmfflelcBtt  when. — 

Here  atatement  that  Indebtedness  Is  by 
note  la  not  sufficient  under  this  section. — 
Cordler  v.  Scblosa,  18  Cat.  676.  681. 

3.  Same— Not  sisaed  by  partlca. — State- 
m«nt  for  confession  of  judgment  not  signed 
by  parties  personally,  as  required  by  stat- 
ute. Is  Insufficient.  Signature  of  defend- 
ant's attorney  Is  not  enough. — Reynolds  t. 
Lincoln,  71  Cal.  188,  184.  9  Pac.  176,  12  Pae. 
449. 

4,  §awc— OnissloB  to  state  faeta  ant  ot 

wblch  IndebtedneH  aroae. — Statement  for 
confession  of  Judgment  showing  that  plain- 
tiffs are  owners  of  note  and  that  note  was 
glvoQ   for  goods  sold   and   delivered  by 


plaintiffs  to  defendants,  and  money  had  and 
received  by  defendants.  Is  Insufficient,  where 
mere  statement  Is  that  Indebtedness  is  by 
note,  and  auxiliary  statement  does  not 
show  kind,  quantity,  price  of  goods,  or  time 
of  sale,  or  that  money  was  received,  or 
under  what  circumstances,  nor  how  much 
indebtedness  for  money,  and  how  much  for 
goods,  and  Judgment  rendered  upon  such 
confession  Is  prima  facie  fraudulent. — Cor- 
dler V.  SchlOBS,  18  Cal.  676,  681.  ' 

B.  Same— When  preaamptlvely  franda- 
leat. — Statement  for  Judgment  on  note  by 
confession  Is  presumptively  fraudulent 
where  It  omits  to  set  forth  consideration 
of  note  and  fact  out  of  which  Indebtedness 
arose. — Pond  v.  Davenport,  44  Cal,  481,  487. 

6.  Statutory  antborlty  (or  eonfeaaiOB  mt 
Jadgment  —  Host    be    strictly  pnraaed. — 

Chapin  V.  Thompson.  20  Cal.  681,  687. 


§1134.  FILINO  8TATEUENT  AND  ENTEBINO  JUDOHENT.  The  state- 
ment must  be  filed  with  the  clerk  of  the  court  in  which  the  judgment  is  to  be 
entered^  who  most  indorse  upon  it,  and  enter  in  the  judgment-book,  a  judg- 
ment of  snch  court  for  the  amount  confessed,  with  ten  dollars  costs.  The 
statement  and  affidavit  with,  the  judgment  indorsed,  thereupon  becomes  the 
judgment-roll. 

History:  Bnacted  March  11,  1872,  reHBiiactment  of  S376  Practice 
Act;  unendment  by  Oode  CommisBton,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  186,  held  unconstitutional,  see  history,  S  6  ante. 

BNTEEING  JUDGMENT— VACATING 
JUDGMENT. 

1.  Antliority  to  enter  judgment. 

2.  Creditor  not  bound  to  accept  judgment, 

when. 

3.  Judgment  by  confession — la  void,  if  not 

properly  signed. 

4.  Same — Is  void  if  suffered  to  delay  eol- 

lection  of  plaintiff's  debt. 

5.  Same — Merger  of  claim. 

6.  Vacating  judgment — Application  of  party 

will  1m  denied,  when. 

7.  Same — Attaching  creditor  may  institute 

proceeding  for. 

8.  Same — Complaint  insufficient,  when. 
0.  Same — ^Defendant's  right  to  prove  mat- 
ters explanatory  of  statement. 

10.  Same  —  Fraudulent  confession  of  judg- 

ment does  not  conclude  rights  of  jndg- 
ment-creditor. 

11.  Same — How  presumption  of  fraud  may  be 

rebutted. 

12.  Same  —  Necessity  of  averring  facts  to 

show  fraud. 
18.  Same — No  collateral  attack,  when. 

14.  &ime— Prima  facie  evidence  of  fraud — 

Burden  of  proof. 

15.  Same  —  Resort  to  chancery,  when  neees- 

sary. 

Id.  Same — Bight  of  assignee  in  insolvent^. 
IT.  Same — When  improper. 


1.  AathorltT'  to  enter  Jadsment  agralnst 
four  persons  does  not  Justify  confession  of 
Judgment  agrainst  less  number. — Chapin  v. 
Thompson.  20  Cal.  681,  687. 

2.  Creditor  not  boand  to  accept  Jods- 
■teat,  nhen. — Creditor  Is  not  bound  to  ac- 
cept Judgment  based  upon  confession  made 
without  any  request  on  his  part  and  with- 
out hfs  knowledge,  and  entered  up  at  in- 
stance ot  debtor  alone,  as  measure  of  hia 
rlffhts. — Wilcoxson  V.  Burton,  27  Cal.  8X8, 
234,  87  Am.  Dec.  66. 

S.  Jad^icnt  hr  eoafcaslon— Ja  void.  If 
not  proiwrly  alvaed. — Judgment  by  confes- 
sion which  is  void  as.  to  certain  defendants 
who  did  not  sign  1b  equally  so  as  to  those 
who  did  sign. — Chapin  v.  Thompson.  20  Cal. 
681,  687. 

4.  Same— Is  void  If  anffered  to  delay  col- 
lection of  plalntilT*  debt. — Confession  of 
Judgment  suffered  for  purpose  of  Injuring 
and  delaying  collection  of  plaintiff's  debt 
l8  void  as  to  him. — Ryan  v.  Daly,  6  Cal.  238, 
239. 

B.  Sbbc— Herger  of  claim. — Judgment  by 
confession  merges  no  claim  of  creditor,  ex- 
cept such  as  Is  Included  in  it  by  some 
form  of  direct  statement — Wilcoxson  v. 
Burton,  27  Cal.  228,  237,  87  Am.  Dec.  66. 

e.  Taeatins  Jadv»«t  —  Applleatlon  of 
party  will  be  denied,  wben. — Application  qf 
party  to  set  aside  his  confession  of  Judg- 
ment will  be  denied  where  it  does  not 
appear  that  claim  was  not  Just  and  that 
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Judgment  ought  not  to  liave  been  confessed. 
— Arrliigrton  v.  Sherry,  5  Cal.  513,  514. 

T.  Same— Attaching  creditor  mar  ln«tl- 
tnte  proceeilliiK  (or. — Attaching  creditor  has 
right  to  institute  proceeding,  based  on 
ground  of  fraud,  to  set  aside  Judgment  by 
confession. — Scales  v.  Scott,  13  Cal.  76,  78. 

8.  Same~-<;omplalat  taunnelentt  wbMir~ 
If  creditor  obtains  Judgment  by  confession 
and  attempts  to  reach  money  of  Judgment- 
debtor  in  hands  of  Junior  Judgment-cred- 
itor, on  ground  that  he  has  prior  lien 
thereon,  his  complaint  fails  to  state  facts 
sufllclent  to  constitute  cause  of  action 
where  there  la  no  averment  therein  that 
money  for  which  Judgment  was  confessed 
was  unpaid  at  time  Judgment  was  con- 
fessed or  then  due.^ — St.  Clair  v.  Burton,  28 
Cal.  S49.  6G0. 

9.  Same — Defendanf  ■  rivkt  to  prove  mmt- 
tnw  exiilaaatory  of  atateiiiCBt. — While  de- 
fendant may  prove  matters  explanatory  of 
his  statement  tor  Judgment  by  confession, 
he  can  not  go  any  further  and  prove  claim 
which  statement  not  only  does  not  include, 
but  excludes  by  necessary  intendment. — 
Wllcoxson  T.  Burton,  {?  Cal.  228,  2S7,  87 
Am.  Dec.  66. 

10.  Same  —  Prandulent  confe*sloB  of 
Jadrment  does  not  eonclade  rlacfata  of  Judg- 
ment-credltor.  although  his  rights  are  ac- 
quired by  levy  upon  such  property  during 
pendency  of  litigation.  No  obligation,  either 
legal  or  moral,  withholds  one  from  setting 
up  his  vendor's  title  as  against  one  who  has 
fraudulently  contrived  with  his  vendor  to 
weaken  and  destroy  It  after  he  has  con- 
feyed  property  to  him.  No  principle  or 
Volicy  of  convenience  requires  that  such 
udgment  should  conclude  his  rights. — 
«onfs  V.  Biscailuz,   101   Cal.   330,   332,  85 

■i»ac.  875. 

11.  Save -'How  presanptian  of  (rand 
Biay  be  rebatted, — Presumption  that  state- 
ment for  Judgment  on  promissory  note  by 
confession  was  fraudulent  may  be  rebutted 
by  proof  of  necessary  facts  omitted  from 
statement,  but  fact  proved  must  be  con- 
sistent with  and  In  support  of  averments  of 
statements.  —  Fond  v.  Davenport,  44  Cal. 
481,  487. 


13.  Some — NeceMslty  of  avcrrlBg  (acta  to 

■faow  Craad. — In  proceeding  to  vacate  Judg- 
ment, it  is  not  sufllcfent  to  allege  that  con- 
fessions of  Judgment  are  fraudulent,  but 
facts  showing  that  they  are  such  must  be 
averred,  so  that  court  can  perceive  that 
such  instruments  are  fraudulent.  Facts 
showing  fraud  muat  be  made  to  appear  by 
averment. — Pehrson  v.  Hewitt,  79  Cal.  594. 

698.  21  Pac.  950. 

IS,  Same — No  collateral  attack,  wben.— 
Where  court  has  Jurisdiction  of  subject- 
matter  and  parties  Judgment  by  confession 
rendered  upon  such  Insufficient  statement  Is 
not  nullity  on  its  face,  and  can  not  be  col- 
laterally attacked.  Creditors  of  defendant 
can  call  It  In  question  only  on  ground  of 
fraud  and  In  direct  proceeding. — I^e  v. 
Flgg.  87  Cal.  328.  336,  SS7,  99  Am.  Dec.  271. 

14.  name  Frlma  meic  evidence  of  fraad 
— Barden  of  proof. — In  confession  of  judg- 
ment, want  of  statement  fulfilling  require- 
ments of  statute  In  deecrlptlon  of  indebt- 
edness confessed  Is  prima  facie  evidence  of 
fraud,  and  casts  upon  defendants  burden  of 
showing  by  clear  and  satisfactory  proof 
that  no  fraud  existed. — Cordler  v.  Schloss, 
18  Cal.  E7«,  681,  affirming  Richards  v.  Mc- 
Millan, 6  Cal.  419,  422,  66  Am.  Dec.  621. 

15.  Saaae—Reaort  to  chaacery.  wkea  aec- 
eaaary. — Junior  Judgment -creditor  who  is 
dissatisfied  with  confession  of  Judgment  by 
defendant,  and  who  has  no  right  whatever 
In  proceeding  by  defendant  to  set  aside 
such  confession,  must  resort  to  court  of 
chancery. — Arrtngton  V,  Sherry.  B  Cal,  61S, 
514. 

lA.  Sane— Right  of  aaalgaec  la  laaolv- 

ency. — Where  confessions  of  Judgment  are 
prohibited  by  insolvent  laws,  assignee  In. 
insolvency  can  have  them  adjudged  void, 
and,  on  proper  proceeding,  they  will  be  so 
adjudged. — Pehrson  v.  Hewitt,  79  Cal.  694. 

699,  21  Pac.  960. 

IT.  Saase  — Whea  latpropev,^ — Judgment 
by  confession  should  not  be  set  aside  where 
debt  was  honestly  due,  and  where  it  can  not 
be  inferred  that  there  was  any  intention  to 
take  undue  advantage  of  other  creditors. — 
Meeker  v.  Harris,  19  Cat  278.  289,  290,  79 
Am.  Deo.  218. 


§1136.  HOW,  IN  JU&TIGES'  00UBT8.  In  a  justice's  court,  where  the 
court  has  authority  to  enter  the  judgment,  the  statement  may  be  filed  with  the 
justice,  who  must  thereupon  enter  in  his  docket  a  judgment  of  his  court  for  the 
amount  confessed,  with  three  dollars  costs.  IE  a  transcript  of  such  judgment 
be  filed  with  the  county  clerk,  a  copy  of  the  statement  must  be  filed  with  it. 

History:    Enacted  March  11,  1872. 

OOXFI^SSION  OP  JtlDGMEKT— IN  JUS  "That  Jostlcca*  eoart  baa  power  to  take  aad 

TICKS'  COURT.  eater  Jadgmeat  for  recovery  of  aioaey  oa 

^    _.          .  .      .  coafeaaloa  of  deteadaat,  whoa  aaioaat  voa. 

1.  ConfMBion  of  judgment— When  not  fraud-  „cin«ivo   of  latercot,   tee.  aot 

olwt.  nmoaat  to  tbrce  kaadred  dollars,  see,  ante. 

2  Same— \7hfln  void.  *  112,  subdivision  6  and  note. 
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1.  ConCMBloB  of  JndicmrBt  —  When  not 
trandaletit. — There  can  be  no  fraud  In  pur- 
suance of  remedy  allowed  by  law.  Hence, 
If  it  sufflciently  appears  that  confeBslonB  of 
Judgment  were  filed  in  JuBticea'  court,  that 
Judsmenta  for  debts  Justly  due  were  en- 
tered on  them  and  that  execution  issued 
on  the  Judgnient*,  the  creditor  can  not  as- 
sail such  judgment  la  equity  on  ground  of 
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fraud. — Pehrson  v.  Hewitt,  7S  Cal.  594,  698. 
699.  21  Pac.  960. 

a.  Same  —  When  void.  —  Confession  of 
Judgment  in  Justices'  court  for  more  than 
amount  of  such  Justices'  Jurisdiction  is 
void.  Consent  of  jtartles  can  not  fflve  Ju- 
risdiction which  the  constitution  denies, — 
Felllett  V.  Bngler.  8  Cat,  76,  77. 


CHAPTER  II. 
SUBMITTING  A  CONTROVERSY  WITHOUT  ACTION. 

§  1138.    Controversy,  how  submitted  without     5  1140.   Judgment  may  be  enforced  or  appeal 
action.  from  as  in  an  action. 

S  1139.   Jnd^ent  on,  as  in  other  eases,  but 

without  eoBts  prior  to  notice  of  .  . 

trial. 


§  1138.  CONTROVERSY,  HOW  SUBMITTED  WITHOUT  ACTION.  Par- 
ties  to  a  question  in  difference,  which  might  be  the  subject  of  a  civil  action, 
may,  without  action,  agree  upon  a  case  containing  the  facts  upon  which  the 
controversy  depends,  and  present  a  submission  of  the  same  to  any  court  which 
would  have  jurisdiction  if  an  action  had  been  brought;  but  it  must  appear,  by 
affidavit,  that  the  controversy  is  real  and  the  proceedings  in  good  faith,  to 
determine  the  rights  of  the  parties.  The  court  must  thereupon  hear  and  deter- 
mine the  case,  and  render  judgment  thereon,  as  if  an  action  were  depending. 
History:    Enacted  March  11,  1872,  re-enactment  of  |  377  Practice  Act 


SUBMITTING  CONTROVERSY  WITHOUT 
ACTION. 

1.  Construction  of  section. 

2.  Same — Consideration  restricted  to  faeta. 

3.  Same — Interested  parties. 

4.  Same — Same — Validity  of  tax. 

5.  Affidavit — la  insufficient,  when. 

6.  Same — Must  contain  requisite  facts — No 

substitute. 

7.  Agreed  statement  of  foets — ^Disregarding 

provision  of. 

8.  Moot  queatioofl — ^Will  not  be  considered. 

9.  Officer  ought  not  to  stipulate  as  to  what 

&ets. 

10.  Question  as  to  Issuance  of  searoh-wanant 

— .Turisdietion. 

11.  Special  jurisdiction  conferred  by  this  sec- 

tion is  limited,  how, 

12.  Stipulation  can  not  affect  any  question  of 

bw. 

13.  What  eontrorersy  can  not  be  submitted 

to  court  without  action. 

14.  What  is  no  subject  of  "elTil  action"  in 

state  court. 

15.  What  questions  will  not  be  considered. 

16.  Who  can  not  litigate  as  party. 

1.  CToBsCrnctloB  of  seetioa. — ^Under  above 
pectlon  various  controversies  have  been 
submitted  without  action. — CrandaU  v.  Am- 
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ador  Co.,  20  Cal.  72.  73  (to  determine  liabil- 
ity of  county  for  payment  of  Juror's  fees  in 
certain  criminal  actions  before  justices  of 
peace);  Mellols  v.  Chalne.  20  Cal.  679,  680 
(to  determine  and  obtain  opinion  aa  to  va- 
lidity of  foreign  minera'  llcenae-tax) ;  Peo- 
ple ex  rel.  Tyler  v.  Pratt.  30  Cal.  223.  225 
(to  determine  right  of  attorney  to  practise 
law);  Collins  v.  Ijean,  68  Cal.  284,  286.  9 
Pac.  178  (to  determine  right  to  obtain 
search-warrant):  Cannon  v,  Handley  72 
Cal.  133.  140.  13  Pac.  316  (to  determine 
whether  deed  was  in  escrow);  Johnson  v 
Malloy.  74  Cal.  430.  431.  16  Pac.  228  (to  de- 
termine moot  queationa  ot  law);  San  Diego 
v.  Qrannlss,  77  Cal.  511.  513.  514,  19  Pac.  876 
(to  determine  whether  peninsula  of  San 
Diego  la  within  limits  of  city  of  San  Diego)- 
Prince  v.  Fresno,  88  Gal.  407,  408.  26  Pac! 
800  (to  determine  whether  city  or  county 
of  Fresno  was  liable  to  recorder  (or  his 
fees);  Green  v.  County  of  Fresno,  9E  CaL 
329,  330.  30  Pac.  544  (to  determine  liability 
of  county  ,to  constable  for  official  services 
rendered  in  criminal  cases  and  for  money 
expended);  In  re  Wetmore,  99  Cal,  148  148 
88  Pac.  769  (to  determine  validity  of' mu- 
nicipal bonds);  Derby  v.  Modesto.  104  CaL 
516,  617,  88  Pac.  900  (to  determine  validity 
of  municipal  bonds);  Skinner  v.  Santa 
Rosa,  107  Cal.  464,  466,  29  Ij.  R.  A.  tli,  40 
Pac.  742  (to  determine  validity  of  municipal 
bonds) :  City  of  Los  Angeles  v.  State  I*  A 
T.  Co.,  109  Cal.  396,  897.  42  Pac.  149  (to  de- 
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termfne  defendant's  llabUltr  for  certain 
taxes);  Market  St.  R.  Co.  v.  Hellman.  109 
Cal.  671.  577.  42  Pac.  225  (to  determine  lia- 
bility ot  defendants  to  purchase  certain 
bonds);  White  v.  Clarke,  111  Cal.  426,  427, 
44  Pac.  164  (to  obtain  Judgment  upon  agreed 
case):  McHenry  v.  Downer,  116  Cal.  SO.  XI, 
4B  L.  R.  A.  737,  47  Pac.  779  (to  determine 
liability  of  tax  Imposed  upon  plaintiff,  and 
right  of  defendant  as  tax-collector  to  en- 
force payment  thereof);  Board  of  Education 
V.  Grant.  118  Cal.  39.  40.  50  Pac.  5  (to  deter- 
mine ownership  of  certain  permanent  build- 
ings erected  by  defendant  upon  certain 
school  lots  owned  by  city  and  county  of 
San  Francisco);  Bailey  v.  Johnson,  121  Cal. 
662,  64  Pac.  80  (to  determine  validity  of 
tax);  Kiernan  v.  Swan,  131  Cal.  410.  411.  63 
Pac,  768  (to  determine  right  to  fees  as  con- 
stable In  criminal  cases) ;  Matter  of  Dodge, 
135  Cal.  612.  513.  67  Pac.  973  (to  determine 
assessor's  right  to  fifteen  per  cent  of  entire 
amount  of  poll-tax  collected) ;  County  of 
Humboldt  V.  Stern,  136  Cal.  63,  64.  68  Pac. 
324  (to  determine  right  ot  county  clerli  as 
ex  officio  clerli  of  board  of  supervisors  to 
receive  extra  compensation  for  extra  work 
done  by  blm  in  preparing  data  for  claim 
of  county  against  state);  San  Francisco  L. 
Co.  V.  Bibb,  139  Cal.  325,  826.  73  Pac.  864 
(to  determine  question  whether  failure  of 
plaintiff  as  materialman  to  flte  lien  relieves 
sureties  on  bond);  County  of  San  Diego  v. 
Schwartz.  145  Cal.  49,  78  Pac.  231  (to  de- 
termine right  of  county  treasurer  to  re- 
cover commission  on  sum  collected  as  col- 
lateral inheritance-taxes):  Matter  of  De 
Lucca.  146  Cal.  110,  111,  112.  113,  sub  nom. 
De  Lucca  v.  Price.  79  Pac.  863  (to  determine 
question  as  to  unexecuted  search-warrant): 
County  of  Los  Angeles  v.  Kellogg,  146  Cal. 
D90,  80  Pac.  861  (to  determine  right  of 
county  to  commissions  allowed  by  superior 
court  to  public  administrator  for  services 
rendered  after  expiration  of  his  term). 

S.  Same  —  Cnnaideratlon  reatrlcird  to 
facts. — Under  this  section,  consideration  of 
court  is  restricted  to  facts  admitted,  and 
its  judgment  can  not  be  based  upon  any 
other  facts  which  it  may  have  supposed 
plaintiff  could  establish. — Qreen  v.  County 
of  Fresno.  96  Cal.  329,  834,  30  Pac.  544. 

3.  Same— Intrmtrd  pftrllea. — This  provi- 
sion hns  reference  to  Interested  parties,  au- 
thorized and  capable  ot  litigating  question 
involved;  and  only  such  parties  may  by 
their  agreement  confer  Jurisdiction  upon 
court  "to  hear  and  determine  case  and  ren- 
der Judgment  thereon  as  If  action  were  de- 
pending."— Matter  of  De  Lucca.>146  Cat.  110. 
112.  sub  nom.  De  Lucca  v.  Price,  79  Pac.  863. 

4.  Same — Same  —  Validity  of  tax^This 

section  has  reference  to  interested  parties, 
authorized  and  capable  of  litigating  ques- 
tion Involved.  Where  validity  of  tax  la  In 
question,  tax-collector  has  no  right,  without 
intervention  of  action,  to  submit  to  adjudi- 
cation controversy  regarding  validity  of 
such  tax,  in  which  rights  of  county  are  di- 


rectly Involved,  without  opportunity  on  its 
part  to  be  heard;  and  objection  to  jurisdic- 
tion, interposed  by  district  attorney  on 
behalf  of  county,  should  be  sustained.  Tax- 
payer and  county  are  only  parties  to  "Qnee- 
tion  In  difference"  Involving  validity  of 
tax. — Bailey  v.  Johnson,  121  CaL  662,  661.  64 
Pac.  80. 

S.    AOdBTtt-^  iMssadcnt,  wkea^Affl- 

davlt  annexed  to  agreed  case,  under  above 
section,  la  Insufficient  to  authorize  court  to 
entertain  proceeding  where,  instead  of 
showing  that  controversy  is  real,  its  lan- 
guage Is  that  "statement  of  case"  is  "real 
controversy":  and.  Instead  of  stating  that 
proceedings  are  in  good  faith,  it  states 
that  "'contention"  Is  In  good  faith. — White 
V.  Clarke,  111  Cal.  425.  428,  44  I'ac.  164. 

e.  Sam»— Moat  eoatala  rcunleltc  facta— 
No  ■abadtvte.^ — Under  above  section  It  la 
neceasary  that  there  should  be  affidavit  that 
controversy  Is  real,  and  proceedings  In  good) 
faith.  Such  affidavit  must  contain  all  re-' 
quislte  facts,  and  agreed  statement  that 
there  la  such  affidavit  in  Justices'  court  can 
not  be  taken  as  substitute  for  affidavit. — 
Mellois  V.  Chalne,  20  Cal.  679,  680. 

T.    Agreed  Matemcat  ttf  fact^-Dlaregard- 

■ag  provision  of. — Parties  must  agree  on 
facts,  and  such  agreed  facts  are  facts  on' 
which  case  Is  to  be  determined.  But,  If 
agreed  statement  of  facts  contains  provi- 
sion In  these  words;  "It  is  expressly  agreed 
by  parties  hereto  that  facts  herein  admitted 
are  to  be  taken  by  court  subject  to  all  ob- 
jections of  competency,  relevancy,  and  ad- 
missibility, where  nature  of  evidence  neces- 
sary to  establish  facts  Is  apparent  on  face 
of  such  statement,  and  same  shall  be  ad- 
mitted or  excluded,  In  whole  or  In  part,  as 
court  may  determine  after  hearing  objec- 
tions thereto."  It  may  well  be  doubted 
whether  court,  on  such  agreed  statement, 
with  this  provision,  should  not  refuse  to 
hear  the  case  at  all.  or.  If  hearing  It,  disre- 
gard Its  provisions. — Cannon  v.  Handley, 
72  Cal.  133,  143,  144,  11  Pac.  316. 

S,  Moat  qncatloBj^Wlll  aot  he  eoaald- 
eved. — No  agreement  of  parties  can  be  In- 
voked to  call  for  decision  of  what,  to  them, 
or  either  of  them.  Is  merely  moot  question, 
and  court  should  not  render  Judgments 
which  can  not  be  enforced  by  any  process 
known  to  law. — Johnson  v.  Malloy,  74  Cal 
430.  432,  16  Pac.  228. 

a.  oncer  ought  not  to  stlpnletc  as  to 
what  facts. — An  officer,  either  of  state  or  of 
county,  or  city,  having  public  funds  or 
property  under  his  control,  ought  not  to 
enter  Into  stipulation  In  respect  to  facts  in 
case,  affecting  such  funds  or  property,  with- 
out acting  under  advice  of  counael. — ^Uhler 
V.  Boyd,  41  Cal.  60. 

10.  dncstloa  a*  to  laanaaec  sf  acatvb- 
warraat  —  Jartsdlctloa. — Superior  court  Is 
without  jurisdiction,  upon  submission  of 
controversy  to  It  without  action,  to  deter- 
mine question  as  to  whether  search-war- 
rant (requiring  aearch  of  premises  of  plain- 
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ttff  for  certain  property,  and  taking  of  It, 
If  found),  alreadjr  Issued  by  defendant,  aa 
justice  of  peacei  and  In  hands  of  sheriff  of 
county,  who  was  to  execute  same,  was  Is- 
sued without  Jurisdiction  and  authority  of 
law.— Matter  of  De  meca.  14e  Cal.  110,  111, 
sub  nom.  De  Lucca  t.  Price,  79  Pac.  S6S. 

11.  Special  InrlsdIetloB  eeaferred  by  this 
MKvUoH  Im  limited  In  terms  to  hearing'  and 
determination  of  such  questions  In  differ* 
encc  as  will,  at  time  of  submission,  be  sub- 
ject of  '■civil  action"  between  parties  malt- 
ing submission,  and  It  must  appear  in  such 
proceeding  by  atfldavlt  that  controversy  Is 
real,  and  proceedings  In  sood  faith  "to  de- 
termine rights  of  parties";  in  other  words, 
there  must  be.  at  time  of  submission,  real 
controversy  between  parties  thereto,  which 
might  then  be  settled  In  civil  action  brought 
by  one  or  more  of  such  parties  against 
others. — Matter  of  De  X<ucca,  148  CaL  110, 
111,  79  Pac.  853. 

12.  Sttpaiailou  can  not  afleet  any  «aes- 
tlan  of  law. — Counsel,  under  above  section, 
may  agree  as  to  facts,  but  they  can  not 
control  supreme  court  by  stipulation  as  to 
sole,  or  any,  question  of  law  to  be  deter- 
mined under  them.  When  particular  legal 
conclusion  follows  from  given  statement  of 
facts,  no  stipulation  can  prevent  court  from 
so  declaring. — San  Francisco  I*  Co.  v.  Bibb* 
18»  Cal.  S2E.  3X6,  73  Pao.  804. 

IX  Wha*  controTerey  am  aat  be  eab- 
mltted  la  court  wHhont  aettoa,^ — ^Where  jus- 
tice of  peace  has  Issued  search-warrant,  re- 
quiring search  of  premises  of  person  named 
for  certain  property,  which  warrant  Is  In 
hands  of  sheriff,  who  is  threatening  to  exe- 
cute It.  and  such  person's  only  claim  la 
that  justice  has.  In  exercise  of  duties  of  his 
offlce,  exceeded  his  Jurisdiction  In  issuance 
of  such  warrant,  and  that  another  offloer, 


not  party  to  proceeding,  acting  under  void 
warrant,  is  about  to  cause  him  damage, 
there  is,  manifestly,  no  civil  action  known 
to  our  law  which  could  be  maintained  by 
him  against  justice.  If  any  "auestlon  In 
difference"  then  exists  which  might  be  sub- 
ject of  civil  action,  it  is  question  between 
himself  and  officer  who  Is  proceeding  to 
execute  warrant.  There  is  no  authority  for 
submission  of  such  controversy  to  court 
without  action. — Matter  of  De  Lucca,  146 
Cal.  110,  112,  sub  nom.  De  Lucca  v.  Price,  79 
Pac.  853. 

14.  What  is  BO  aabject  of  "civil  ectlon** 
la  state  eoart. — Statement  that  plaintiff  duly 
"claimed"  land  aa  homestead,  falls  far  short 
of  conferring  upon  him  any  Interest  In  land 
or  right  to  question  defendant's  title;  and 
whether  plaintiff  would  have  right  to  enter 
land  as  homestead  under  United  States  Re- 
vised Statutes,  section  22SB,  post.  If  patent 
under  which  defendant  claims  title  Is  void, 
can  not  be  subject  of  civil  action  in  courts 
of  this  state.— White  v.  Clarke,  111  Cal.  425, 
427,  44  Pac.  164. 

15.  What  qnestioas  will  not  be  coasld- 
ered. — It  is  no  part  of  duty  of  supreme 
court  to  Investigate  and  decide  questions 
not  regularly  arising  In  due  course  of  liti- 
gation for  gratification  of  curiosity  of 
counsel,  or  to  serve  some  ulterior  purpose 
of  parties  who  choose  (o  procure  them  to  be 
raised  by  themselves  against  others  who 
feel  no  Interest  in  contest. — People  ex  rel. 
Tyler  v.  Pratt,  30  Cal.  223,  225. 

le.  Who  can  not  litigate  a*  party. — ^Tri- 
bunal, board,  or  officer  exercising  judicial 
functions  la  not  authorized  to  litigate  as 
party  mere  question  as  to  whether  It  has. 
In  doing  of  ofllclal  act,  exceeded  Its  juris- 
diction.— ^Matter  of  De  Lucca,  146  CaL  110. 
lis,  sub  nom.  De  Lucca  v.  Price,  79  Pac.  853. 


§  1139.  JtmaHENT  ON,  AS  IK  OTHER  OASES,  BUT  WITHOUT  OOSTS 
PRIOR  TO  NOTICE  OF  TRIAL.  Judgment  must  be  entered  in  the  judgment- 
book  as  in  other  cases,  but  without  costs  for  auy  proceeding  prior  to  the  trial. 
The  case,  the  submission,  and  a  copy  of  the  judgment,  constitute  the  judgmeut- 
roU. 

History:    Enacted  March  11,  1872,  re-enactment  ol  S  378  Practice  Act, 
As  to  what  eoaatltatea  Jntfgaieat-ron,  see,  ante,  |  870  and  note. 

§  1140.   JUDGMENT  MAY  BE  ENFOROED  OR  APPEALED  FROM  AS  IN 

AN  AOTION,   The  judgment  may  be  enforced  in  the  same  manner  as  if  it 

had  been  rendered  in  an  action,  and  is  in  the  same  manner  subject  to  appeal. 

History:    Enacted  March  11,  1872,  re-enactment  of  }  379  Practice  Act. 

As  to  how  money  JndgMcnts,  and  others.  Ah  tm  wha  ouir  appeal,  see,  ante,  3  936  and 
•re  eaforeed,  see.  ante,  I  684  and  note.  note. 


S8M 


Digitized  by 


DISCHAHGE  OF  IMPBUOMBD  FBBSO^f-^OTICBi 


[Ft.  UI. 


CHAPTER  m. 

DISCHABOE  OF  PERSONS  IMPRISONED  ON  CIVIL  PBOGESS. 


1 1143.  PenonH  confined  may  be  diflebarged. 

fi  1144.  Notice  of  application. 

g  1145.  Seirice  of  notice. 

S  1146.  Examination  before  judge. 

S  1147.  Interrogatories  may  be  m  writing. 

1 1148.  Oatb  to  be  administered. 

1 1149.  Older  of  diBcharge. 

11150.  If   not   discharged,   prisoner  may 

again  apply,  when. 


§  1151.    Discharge  final. 
S  1152.    Judgment  remains  in  force. 
1 1153.    Plaiutiflf  may  order  discharge  of  the 
risoner,  who  shall  not  thereafter 
e  liable  to  imprisonment  for  the 
same  cause  of  action, 
i  11S4.   Plaintiff  to  advance  funds  for  sup- 
port of  prisoner. 


§  1143.  PERSONS  OONFINED  MAT  BE  D3I0HABOED.  Any  person  eon- 
fined  in  jail,  on  an  execution  issued  on  a  judqrment  rendered  in  a  civil  action, 
must  be  discharged  therefrom  upon  the  conditions  in  this  chapter  specified. 

History:    Enacted  March  11,  1872. 


PERSONS  CONFINED— CONTEMPT- 
DISCHARGE. 

1.  Construction  of  section. 

2.  Contempt  in  refusing  to  pay  aUmoi^ — Dis- 

eharge. 

3.  Same  —  Immediate  re-examination  of  mat- 

ter. 

4.  Same  —  Same  —  Ability  to  obey  order  of 

court  is  an  element. 

5.  Prisoner  is  in  custody  as  under  an  exe- 

cution, when. 

1.  CMatnetlott  wt  BcctloB. — Above  and 
next  aucceedlnK  section  of  this  chapter  pro- 
vide that  person  confined  In  Jail  on  an  exe- 
cution rendered  In  civil  action,  may,  upon 
notice,  apply  to  Judge  of  superior  court  of 
county  for  his  discharge;  that  Judge  must 
examine  him  under  oath  as  to  his  property 
and  efTects,  and  his  ability  to  pay,  etc.,  and 
hear  such  other  and  pertinent  evidence  aa 
may  be  produced  by  him  or  creditor;  and 
that  tf,  upon  examination.  Judge  Is  satis- 
fied that  prisoner  should  be  discharged,  he 
must,  after  admlnteterlng  preHcribed  oath, 
order  hla  discharge.  But  prisoner  in  Jail 
for  contempt  for  non-compliance  with  gen- 
eral order  of  court  for  payment  of  alimony 
to  ills  wife.  Is  person  included  in  above  sec- 
tion, and  can  not  be  confined  for  a  lifetime, 
especially  where  his  Inability  to  pay  Is 
clearly  established. — ^In  matter  Wilson,  76 
CaL  680,  682,  17  Pac.  CSS. 


%  Coatempt  !■  tcChsIks  to  pay  allauntr— 
DtHchnrK*. — If  husband  is  committed  for 
contempt  for  refusing  to  obey  an  order 
directing  him  to  pay  alimony  to  his  wife, 
he  Is  entitled  to  be  discharged  under  above 
and  next  succeeding  section,  upon  proof  of 
his  inability  to  pay. — In  matter  Wilson,  76 
Cal.  &S0,  582.  684,  17  Pac.  698. 

S.  Same  —  Immediate  re-examfiiMtioB  a> 
matter. — Where  defendant.  In  divorce  suit, 
has  been  ordered  to  pay  alimony  to  his 
wife,  and  has  been  adjudged  guilty  of  con- 
tempt for  refualns  to  do  so  after  an  exam- 
ination as  to  hie  ability  to  pay,  and  makes 
no  application  under  above  section  to  be 
discharged  from  custody,  court  can  not  be 
required  to  Immediately  examine  Into  mat- 
ter again  before  expiration  of  ten  days. 
— Spencer  v.  Lawler,  79  Cal.  215,  217,  21  Pac. 
742. 

4.  Same— Sane  -AbllMy  tm  obey  order  of 
eonrt  la  aa  element  entering  Into  the  of- 
fense of  failure  to  obey;  "a  person  can  not 
be  Imprisoned  indefinitely  for  the  non-per- 
formance of  an  imposgibility." — Ex  parte 
Overend,  122  Cal.  201.  202,  54  Pac.  740. 

5.  PriaoBcr  la  In  cnatody  aa  nnder  an 
exeentlon,  when. — In  case  of  civil  contempt, 
that  is,  when  defendant  in  civil  action  is 
ordered  to  pay  money  generally  to  plain- 
tiff, and  Is  committed  until  he  shall  have 
paid  It,  prisoner  la  In  custody  aa  under 
execution. — In  matter  Wilson,  76  Cal.  680, 
682.  684,  17  Pac.  698. 


§  1144.   NOTIOE  07  APPUOATION.   Such  person  most  cause  a  notice  in 

writing  to  be  given  to  the  plaintiff,  his  agent,  or  attorney,  that  at  a  certain 
time  and  place  he  will  apply  to  a  judge  of  the  superior  court  of  the  county  in 
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which  such  person  may  be  confined,  for  the  purpose  of  obtaining  a  discharge 

from  his  imprisonment. 

History:    Enacted  March  11,  1872;  amendment  approved  April  16, 
1880.  Code  AmdU.  1880  (C.  C.  P.  pt),  p.  114. 

Aa  to  eoMBtrnetlM  mt  seetioB*  s«e,  ante.  That    real    partr   In    tntercat    mvat  ha 

i  1143  and  aot«.  umed.  «ad  acrred  with  Botlcc,  and  other 

Am  to  how  Botlca  mmM  »apera  are  to  ho  papera,  at  hU  rcaldeace.  or  thronsh  poat- 

aerml.  see.  ante,  IB  1010  et  seq.  and  notea>  eacc.  see,  ant«,  9  1011  and  note. 

§1145.  SERVIOE  OF  NOTICE.  Such  notice  must  be  served  upon  the 
plaintiff,  his  agent,  or  attorney,  one  day  at  least  before  the  hearing  of  the 
application. 

Hlttory:    Enacted  March  11,  1872. 
Aa  to  •errlc*  om  aoorcaldcuta,  aee,  ante.  S  1015  and  note. 

§  1146.  EXAMINATION  BEFORE  JT7D0E.  At  the  time  and  place  speci- 
fied in  the  notice,  such  person  must  be  taken  before  such  judge,  who  must 
examine  him  under  oath  concerning  bis  estate  and  property  and  effects,  and 
the  disposal  thereof,  and  his  ability  to  pay  the  judgment  for  which  he  is  com- 
mitted ;  and  such  judge  may  also  hear  any  other  legal  and  pertinent  evidence 
that  may  be  produced  by  the  debtor  or  the  creditor. 

History:    Enacted  March  11,  1872. 

Aa  to  eoMtnetloo  of  ooctlOM.  see,  ante,  i  114S  and  nolo. 

§  1147.  INTERBOaATOBIES  MAY  BE  IN  WRITINO.  The  plaintiff  in 
the  action  may,  upon  such  examination,  propose  to  the  prisoner  any  interroga- 
tories pertinent  to  the  inquiry,  and  they  must,  if  required  by  him,  be  proposed 
and  answered  in  writing,  and  the  answer  must  be  signed  and  sworn  to  by  the 
prisoner. 

H  [story:    Enacted  March  11,  1872. 
Am  to  eoHatraetloB  of  acctlon,  see,  ante,  B  1143  and  note.  , 

§1148.  OATH  TO  BE  ADMINISTERED.  If,  upon  the  examination,  the 
judge  is  satisfied  that  the  prisoner  is  entitled  to  his  discharge,  he  must  admin- 
ister to  him  the  following  oath,  to  wit:  "I,  ,  do  solemnly  swear  that 

I  have  not  any  estate,  real  or  personal,  to  the  amount  of  fifty  dollars,  except 
such  as  is  by  law  exempted  from  being  taken  in  execution ;  and  that  I  have  not 
any  other  estate  now  conveyed  or  concealed,  or  in  any  way  disposed  of,  with 
design  to  secure  the  same  to  my  use,  or  to  hinder,  delay,  or  defraud  by  cred- 
itors, so  help  me  God." 

History:    Enacted  March  11,  1872. 

§  1149.  ORDER  OF  DISCHARGE.  After  administering  the  oath,  the  judge 
must  issue  an  order  that  the  prisoner  be  discharged  from  custody,  and  the 
oflficei,  upon  the  service  of  such  order,  must  discharge  the  prisoner  forthwith, 
if  he  be  imprisoned  for  no  other  cause, 

History:    Enacted  March  11,  1872. 
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1.  Order  of  dUyhargg  No  appeal  after 
mlxly  dara. — Order  discharging  Judgment- 
creditor  from  imprisonment  la  special  or- 
der entered  after  final  Judgment,  and  no 
appeal  Ueg  therefrom  after  expiration  of 


sixty  days  from  entry  of  order. — ^Wells  F.  A 
Co.  V.  Anthony,  35  Cal.  696,  699. 

As  to  when  aad  from  wliat  aa  appeal  saar 
be  takea,  see,  ante,  I  939  and  note. 


§1160.   IF  NOT  DISOHABaED,  PBI8CNER  MAY  AGAIN  APPLY, 

WHEN.  If  such  judge  does  not  discharge  the  prisoner,  he  may  apply  for  his 
discharge  at  the  end  of  every  succeeding  ten  days,  in  the  same  manner  as  above 
provided,  and  the  same  proceedings  must  thereupon  be  had. 

Hlatory:    Enacted  March  11,  1872. 


§  1161.  DISOHABGE  FINAL.  The  prisoner,  after  being  so  discharged,  is 
forever  exempted  from  arrest  or  imprisonment  for  the  same  debt,  unless  he  be 
convicted  of  having  wilfully  sworn  falsely  upon  his  examination  before  the 
judge,  or  in  taking  the  oath  before  prescribed. 

History:    Enacted  March  11.  1872. 


1.  ComtCHPt  Cav  vefulav  to  9*t  allmoar 
ud    cowMel  feea— aickt   to  dlatikaive* — 

Where  party  has  been  committed  for  con- 
tempt for  disobeying  order  in  divorce  suit 
to  pay  hts  wife  alimony,  and  has  been  dis- 
charged, but  is  subsequently  committed  by 
an  order  requiring  hia  Imprisonment  until 
he  has  complied  with  order  of  superior  court 
to  pay  all  alimony  and  counsel  fees  accrued 
prior  to   his  last  discharge,  as  weH  as 


monthly  alimony  accruing  since  that  time, 
order  is  certainly  invalid  so  far  as  it  re- 
quires payment  of  counsel  fees  and  ali- 
mony, whether  permanent  or  temporary, 
due  prior  to  first  discharge  of  prisoner,  and 
he  Is  entitled  to  his  discharge  on  habeas 
corpus  for  refusal  to  comply  with  order. — 
Ex  parte  Batcbelder,  96  Cal.  131,  1S4,  31 
Pac.  4S. 


§  1152.  JUDGISENT  BEUAIN8  IN  FORGE.  The  judgment  against  any 
prisoner  who  is  discharged  remains  in  full  force  against  any  estate  which  may 
then  or  at  any  time  afterward  belong  to  him,  and  the  plaintiff  may  take  out  a 
new  execution  against  the  goods  and  estate  of  the  prisoner,  in  like  manner  as 
if  he  had  never  been  committed. 

History:    Enacted  March  11,  1872. 


§1163.  PLAINTIFF  MAY  ORDER  DISCHARGE  OF  THE  PRISONER. 
WHO  SHALL  NOT  THEREAFTER  BE  LIABLE  TO  IMPRISONHENT  FOR 
THE  SAME  CAUSE  OF  ACTION.  The  plaintiff  in  the  action  may  at  any  time 
order  the  prisoner  to  be  discharged,  and  he  is  not  thereafter  liable  to  imprison- 
ment for  the  same  cause  of  action. 

History:    Enacted  March  11,  1872. 

§  1154.  PLAINTIFF  TO  ADVANCE  FUNDS  FOR  SUPPORT  OF  PRIS- 
ONER. "Whenever  a  person  is  committed  to  lail  on  an  execution  issued  on  a 
judgment  recovered  in  a  civil  action,  the  creditor,  his  agent,  or  attorney  must 
advance  to  the  jailer,  on  such  commitment,  sufficient  money  for  the  support  of 
the  prisoner  for  one  week,  and  must  make  the  like  advance  for  every  succes- 
sive week  of  his  imprisonment;  and  in  case  of  failure  to  do  so,  the  jailer  must 
forthwith  discharge  such  prisoner  from  custody,  and  such  discharge  has  the 
same  effect  as  if  made  by  order  of  the  creditor. 

History:   Enacted  March  11,  1878. 

260C 


Digitized  by 


Tit.  Ill,  Ch.  IV.] 


rOHCIBLB  BMTRT— DBPIHITION  OF. 


•  1U» 


CHAPTER  IV. 


8UMMABT  PBOOEEDINOS  FOB  OBTAINING  POSSESSION  OF  BEAL  PBOPEBTY  IN 

CEBTAIN  CASES. 


§  1159.  Forcible  eittr7  delbt^d. 

f  1160.  Forcible  detainer  defined. 

i  1161.  Unlawfnl  detainer  defined, 

t)  1162.  Service  of  notice. 

S  1163.  Jurisdiction  of  superior  eourtfl. 

(  1164.  Parties  defendant, 

fi  HQS.  Parties,  generally. 

i  1 166.  Oomplaint.   When  mnmuniB  nuut  be 
issoed. 

S  1167.  Sommons,  form  and  Mrnea  oC. 

S116S.  Arrest. 

i  1169.  Judgment  hj  default. 

S  1170.  Defendant  war  appear,  etc. 

i  1171.  Trial  \fy  jmy. 


1 1172. 


1 1173. 

1 1174. 

%  1175. 

1 1176. 

i  1177. 
1 1178. 
1 1179. 


Showing  required  of  plaintiff  in  for- 
cible entry  or  detainer.  Of  de- 
fendant. 

Complaint  must  be  amended  in  cer- 
tain cases. 

Verdict  and  judgment.  [Wliat  sbaH 
declare.] 

Yerifleation  of  complaint  and  anr 

Bwer.  [Bepealed.1 
Effeet  of  an  appeal  upon  the  jndg* 

n  nt. 
Rules  of  practice. 
Appeals,  how  taken,  etc 
Belief  against  forfeiture  of  leaaa. 


§  1168.  FOROXBU  ENTBT  DEFINED.  Every  person  is  guilty  of  a  forc- 
ible entry  who  either : 

1.  By  breaking  open  doors,  windows,  or  other  parts  of  a  house,  or  by  any 
kind  of  violence  or  circumstance  of  terror  enters  upon  or  into  any  real  prop- 
erty ;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns  out  by  force, 
threats,  or  menacing  conduct,  the  party  in  possession. 

History:    Enacted  March  11,  1872. 


POBCIBLB  ENTRY— WHAT  CON- 
STITUTEa 

1.  Construction — Of  code  sections. 

2.  Same— Of  statute  of  1866. 

3.  Kasential   elements  —  Entry  without 


force. 

4.  Findings — ^Insnffleienej  of  eridenee. 

5.  Same — Title  in  defendant — When  im- 

material. 

6-  8.  Forcible  entry — Aeis  more  than  tre>> 
pass. 

9.  Same~ActB  to  be  considered. 
10.  Same — ^Breaking  doors. 
11,12.  Same— Display  of  force. 

13.  Same — ^Destraetion  of  property. 

14.  Same — Disturbance  of  poseessioa  — 

Damages. 

15.  Same — Entry  by  fraudulent  pretense. 

16.  Same — Entry  by  removal  of  lock  from 

door — Guilty  of  "forcible  entry," 

17.  Same — Evidence  of  force. 

18.  Same— Facts  which  do  not  show. 

19.  Same — Force  is  necessary  element. 

20.  Same — Intention  of  statute. 

21.  Same — Is  prohibited  by  law. 

22.  Same — Nice  distinction  as  to  amount 

of  force  unnecessary. 

23.  Same — No  implied  right  to  maintain 

trespass,  when. 


24.  Same — Personal  presence  nnnecessaiy. 

25.  Same — Personal  violence. 

26.  Same  —  Peaceable  entry  —  Subsequent 
exclusion  by  force. 

27.  Same— What  constitutes. 

28.  Unlawful  entry — Entry  during  abeenee 
of  occupant  and  removing  his  furni- 
ture is  not,  when, 

29,30.  Same — Entry  on  actual  possession  is — 
Good  or  bad  faith  does  not  affect 
right  of  recovery. 

31.  Same — Same — Entry  on  mining  claim 
— Want  of  good  faith. 

32.  Same — Peaceable  entry  in  good  faith 
is  not. 

33.  Same — What  remedy  was  intended  for 
— Entry  in  good  faith. 

84.  Same — ^What  will  sustain  charge  of. 

Am  to  wkat  la  ffirelhle  «B4rr>  see  note  18 
Am.  Dec.  1S9. 

1.  CoratraeHoa— Of  code  accttraa, — Above 
section  and  sections  160-179,  post,  provide 
for  entire  field  of  forcible  entry  and  detainer 
(Including  holding'  over  of  tenants,  etc.), 
and  complete  mode  of  procedure  in  those 
cases  la  herein  prescribed.  All  prior  stat- 
utes upon  subject  were  thereby  repealed. 
— Hemstreet  v.  Wassum,  49  Cal.  273.  274. 

2.  Same — Of  atatnte  of  1860. — Under  old 
statute  of  1866  (Stats.  1865-6  p.  768),  there 
were  two  distinct  offenses  defined:  1.  For- 
cible entry;  2.  Forcible  detainer;  and  there 
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were,  under  that  statute,  four  separate 
causes  of  action,  or  grounds  for  relief; 
1.  Forcible  entry;  2.  Forcible  detainer,  as 
defined  In  second  section;  3.  Forcible  de- 
tainer, as  deflned  In  ttilrd  section;  4.  Fraud 
as  an  adjunct  of  each.  These  causes  of  ac- 
tion might  all  be  tinlted  In  same  complaint, 
but  It  was  necessary  to  state  them  sepa- 
rately, or  complaint  would  be  demurrable 
on  that  ground. — Shelby  v,  Houston,  38  Cal. 
410,  419. 

S.  Elmeatlal  elcmrata  —  Batry  without 
force. — Under  the  provisions  of  the  above 
section,  a  person  Is  not  guilty  of  forcible 
entry  where  his  entry  upon  the  premises  is 
not  accompanied  by  any  violence  or  cir- 
cumstances of  terror,  and  he  does  not  turn 
out  by  force,  threats,  or  menacing  conduct 
the  party  In  possession. — Edwards  v.  Bod- 
kin. 4S  Cal.  App.  405,  185  Pac.  423. 

4.  FlndluK*— IvsnlBcleBcy  of  evidence. — 

In  an  action  for  forcible  entry  and  detainer 
to  recover  the  possession  of  a  tract  of 
land,  a  finding  of  the  malting  of  such  entry 
as  la  defined  In  the  above  section  is  not  sus- 
tained In  those  cases  in  which  there  Is  no 
evidence  of  violence,  or  offer  of  violence,  or 
show  of  superior  force  attendant  upon  the 
entry  of  the  defendant  upon  the  land. — In- 
gram V.  Slayton,  S3  Cal.  App.  360,  166  Pac. 
1026,  following  the  doctrine  in  Castro  v. 
Tewksbury.  69  Cal.  6fi2,  11  Pac.  259. 

5.  SaM*— Title  Im  defendant— Whea  Im- 
Matcrlal.^ — In  an  action  for  forcible  entry 
to  recover  possession  of  a  tract  of  land 
where  It  Is  shown  that  at  the  time  of  the 
defendant's  entry  the  plaintiff  was  In  tiie 
actual  peaceable  possession  of  the  land, 
the  question  of  the  defendant's  title  is  not 
material  to  recovery,  for  one  who  enters 
where  actual  possession  has  been  acquired 
by  another,  may  do  so  only  in  a  peaceable 
way  or  under  authority  of  a  Judgment  of 
court,  excepting  where  he  enters  under 
some  form  of  permission  given  by  the  occu- 
pant.— Ingram  v.  Slayton.  33  Cal.  App.  360, 
16S  Pac.  1026,  following  the  doctrine  in 
Carterl  v,  Roberts,  140  Cal.  164,  73  Pac.  81S. 

6.  Forcible  entry— Aete  mere  tknn  trca- 

PKHi,^ — Acts  Which  are  more  than  trespass 
constitute  forcible  entry. — Ely  v.  Tore,  71 
Cal.  180,  181,  11  Pac.  86S. 
See  pars.  9.  11,  this  note. 

Ae  to  nlec  dletlnctlon  «■  to  ameaat  of 

farce  necessary,  see  par.  22,  this  note. 

7.  Thus  where  a  man  enters  upon  land  in 
the  peaceable  possession  of  another,  with 
a  number  of  men  acting  Under  his  direc- 
tion and  control,  and  takes  and  maintains 
possession  with  a!  display  of  force,  accom- 
panied with  such  acts  as  are  calculated  to 
Intimidate  the  occupant  and  prevent  his  re- 
sisting the  intrusion,  this  constitutes  for- 
cible entry  under  the  above  section. — 
Knowles  v.  Crocker  Estate  Co.,  149  Cal.  278, 
86  Pac.  716. 


8.  Where  plaintiff  was  In  actual  and 
peaceable  possession  of  premises,  upon 
which  defendant,  at  unusual  time  and  v/ith 
large  number  of  men,  entered  by  tearing 
down  fence  and  removing  Its  materials  to 
another  part  of  land,  such  acta  are  more 
than  trespass;  they  constitute  forcible  en- 
try.—Ely  V.  Tore,  71  Cal.  110,  188,  11  Pac 
868. 

S.  Saae— Acts  to  be  considered. — To  de- 
termine whether  entry  Is  forcible  or  not 
within  meaning  of  this  statute,  all  that 
transpired  between  coming  of  one  of  parties 
and  going  of  other  should  be  taken  into 
account. — Valencia  v.  Couch,  32  Cal.  339, 
345,  91  Am.  Dec.  589. 

See  pars.  6-8,  this  note. 

10.  Same — Breaking  doom, — Forcible  en- 
try is  committed  by  breaking  doors,  etc..  of 
building,  without  doing  any  violence  to 
person  in  possession  of  such  building. — 
Brawley  v.  Rlsdon  I.  Works,  88  Cal.  676.' 
677. 

As  to  entry  by  rcBOvnl  af  locki  see  par. 

16,  this  note. 

11.  Sane — Display  of  force. — ^Where  en- 
try is  made  with  such  display  of  force,  ac- 
companied by  destruction  of  property  upon 
land  upon  which  entry  is  made,  It  is  forci- 
ble entry,  whether  owner  of  land  was  or 
was  not  present  at  scene  of  action. — Ely  t. 
Tore,  71  CaL  130,  183,  11  Pac.  8«S;  Knowles 
V.  Crocker  Estate  Co.,  149  Cal,  878,  86  Pac. 
716. 

See  pars.  6-8,  this  note. 

12.  Under  the  code,  peaceable  entry  upon 
land  is  permissible,  but  entry  by  force  and 
violence  is  prohibited.  The  code  expression 
of  an  entry  by  "violence  or  circumstances 
of  terror"  Is  equivalent  of  English  statu- 
tory law  expression  of  "with  strong  hand  a 
multitude  of  people."  To  constitute  such 
entry  under  either  law.  it  Is  not  necessary 
that  It  should  be  accompanied  with  tumult 
or  riot,  directed  against  person  of  party  In 
possession.  It  will  be  sufHcient  If  It  Is  at- 
tended with  such  display  of  force  as  mani- 
fests an  intention  to  intimidate  party  in 
possession,  or  deter  him  from  defending  bis 
rights  or  to  excite  him  to  repel  invasion  of 
his  possession,  and  thus  bring  about  condi- 
tion of  things  which  law  Is  Intended  to 
prevent  and  punish,  namely,  acts  tending  to 
excite  breach  of  peace. — Ely  v.  Yore,  71 
Cal.  130.  133,  11  Pac.  868. 

13.  Same  —  Dcstmction     of  property.— 

Where  entry  is  made  with  such  display  of 
force,  accompanied  by  destruction  of  prop- 
erty, upon  land  on  which  entry  Is  made,  ft 
Is  forcible  entry  whether  owner  of  land 
was  or  was  not  present  at  scene  of  action. 
—Ely  v.  Yore.  71  Cal.  130,  133.  11  Pac,  868. 

14.  Same  —  Dhtorbance  of  posscaalon— 
Damaaea. — A  tenant  from  month  to  month 
Is  as  much  entitled  to  damages  for  Illegal 
Interference  with  his  premises  as  la  any 
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other  tenant. — ^Alden  v.  Mayfleld,  163  Cal. 
79S,  127  Pac  44. 

Am  tm  the  Mcaanre  of  <aai«Kes  whem  tk« 
iMwcc  Im  erietcd  or  prercntcd  from  taklaK 
poaocwloH,  see  note  100  Am.  Dec.  428. 

Am  to  acaoore  of  danaBco  for  bveaek  of 
eoTciuiBt  for  <alet  vwmmwIok.  see  note  68 
Am.  Rep.  006. 

Ao  to  what  mmr  omoimt  to  CTietlea.  see 

note  IT  Am.  Rep.  62. 

U>  Same— ^Btrr  by  frondDlcBt  iweteam. 

^Where,  while  neffotlatlog  for  an  exchange 
ot  properties,  one  of  the  partlea,  by  a  fraud- 
ulent pretense  that  she  desired  to  make  a 
temporary  Inspection  of  the  house,  took 
actual  possession  and  permanent  occupancy 
of  the  premises  without  consent  of  the 
owner,  and  refused  to  surrender  possession 
after  written  demand,  this  constitutes  un- 
lawful entry.— White  v.  PflefTer,  165  Cal. 
740,  1S4  Pac.  321. 

10.  Same—BntiT  br  rcBBoval  of  lock  fron 
door^Galltr  of  "forcible  eatrr/^Under  the 
provisions  of  the  above  section  where  a 
landlord,  in  the  absence  of  a  tenant  re- 
moves the  lock  from  the  door  by  means  of 
whioh  access  was  had  to  the  premises,  to 
which  lock  the  tenant  had  the  key,  and 
substituted  another  lock  In  place  thereof, 
he  thereafter  removed  from  the  premises 
the  property  belonging  to  the  tenant,  moved 
Into  the  premises  property  belonging  to 
himself  and  associates  and  thereafter  con- 
tinued to  occupy  the  premises  to  the  ex- 
clusion of  the  lessor,  is  guilty  of  forcible 
entry. — California  Products,  Inc.  v.  Mit- 
chell, —  Cal.  App.  — ,  198  Pao.  646,  applying 
the  doctrine  In  Winchester  T.  Becker,  4  Cal. 
App.  882,  88  Pac.  2B6. 

Aa  to  oatry  hy  breaking  «oon,  see  par. 
10.  this  note. 

17.  Sante  —  Kvltfcace  of  force. — Where 
party  of  four  or  Ave  men  enter  building 
occupied  by  another,  in  night-time,  during 
hours  of  sleep,  and  take  possession,  and 
avow  intention  to  keep  possession,  and 
actually  do  keep  possession,  it  Is  euRlcient 
evidence  of  force  to  maintain  action  of 
forcible  entry  and  detainer. — Scarlett  v. 
Lamarque,  5  Cal.  63. 

18.  Same  — Facte    which    do    not  ahow 

forcible  entry. — Castro  v.  Tewksbury,  69 
Cal.  K62,  666,  B66.  11  Pac.  339. 

19.  Same— Force  la  aeecManr  elcmeat.^ — 
In  cases  of  forcible  entry,  force  Is  neces- 
sary element. — Qlddings  v.  '76  L.  A  W.  Co., 
88  Cal.  96,  100,  23  Pac  196. 

Am  to  nice  distlaetloa  aa  to  anenat  of 
force  aeecMarr.  see  par.  22,  this  note. 

90.  Saaie— Intcntioa  of  atotatc  was  to 
meet  case  where  entry  is  accomplished 
without  force,  but  is  restrained,  and  right- 
ful owner  or  person  entitled  to  possession 
Is  driven  off  and  excluded  by  force  and 
violence.  Complaint  in  such  case  Is  not 
demurrable,  becaune  unlawful  entry  and 
forcible  detainer  are  alleged  In  one  count. 


—Kerr  v.  O'Keefe,  138  Cal.  415,  422,  71  Pac. 
447. 

Aa  to  thcerr  aaA  pnrpoac  of  atotnte,  see, 
post,  1161,  note  par.  1. 

31.    Same— Is    prohibited   by  law. — Law 

prohibits  forcible  entry,  even  by  person  en- 
titled to  possession,  as  it  necessarily  tends 
to  breach  of  peace. — Brown  v.  Perry,  39  Cal. 
28.  24. 

22.  Same — Nice  dlKtloctlan  as  to  nmonnt 
of  force  uaneceHMary. — In  forcible  entry 
and  detainer,  no  nice  distinction  as  to 
amount  of  force  necessary  to  constitute  an 
entry,  if  forcible  one,  should  be  made. 
"Circumstances  of  terror  which  leave  no 
room  to  doubt  that  entry  was  not  of  peace- 
able character  which  law  permits  to  be 
made,  are  sufficient." — Gray  v.  Collins,  .42 
Cal.  1S2,  1S8. 

Aa  to  force,  see  pars.  6-8,  this  note. 

Aa  to  force  belag  «  nceesaary  elementr 

see  par.  19,  this  note. 

33.  Same — Mo  Implied  right  to  maintain 
trespaM.  whea. — If  person  has  right  to 
possession  ot  real  property,  and  to  make 
forcible  entry  thereon,  one  in  wrongful 
possession  has  no  implied  right  to  maintain 
trespass  In  such  case. — Canavaa  T.  Oray. 
64  Cal.  6,  8,  27  Fae.  788. 

M.  Saac  —  Pevaoul  preaeaec  naaccea- 
•■ry. — It  Is  not  necessary  that  person 
should  be  actually  present  fn  order  to  be 
guilty  of  forcible  entry,  nor  that  he  should 
actually  assist  therein;  be  is  guilty  of 
forcible  entry  If  entry  made  with  force  Is 
made  by  another  under  his  direction,  ' 
agency,  or  procurement. — Minturn  v.  Burr, 
20  Cal.  48,  49. 

3B.  Same— Peraoaal  vloleaec. — In  forcible 
entry,  there  must  be  something  of  personal 
violence,  either  threatened  or  actual.  If, 
when  possession  of  premises  is  demanded 
of  party,  he,  by  word  or  act,  look  or  ges- 
ture, gives  reasonable  ground  to  apprehend 
use  of  force  to  prevent  rightful  claimant 
from  obtaining  peaceable  possession,  this 
would  be  sufficient.  It  Is  not  necessary  for 
claimant  to  wait  until  actual  violence  is 
resorted  to. — Dickinson  v.  Maguire,  9  Cal 
4«,  49. 

26.  Same  —  Peaceable  entry — Snbaequeat 
exclnslea  by  force. — Although  entry  was 
peaceably  made,  subsequent  exclusion  of 
plaintiff  by  force  and  threats  constitutes 
forcible  entry  under  statute. — ^Kerr  v. 
O'Keefe,  138  Cal.  416,  421,  71  Pac.  447. 

Aa  ta  entry  by  removing  lock.  >nb«tltnt- 
■ng  anothcv,  and  removing  peraosal  prop- 
erty from  bnildlng,  see  par.  16,  this  note. 

27.  Same— What  coaatlttitCB. — Where  one 
party  has  actual  and  peaceable  possession, 
it  is  forcible  entry  for  another  party  to 
invade  that  possession  with  multitude  of 
people  not  needed  for  taking  peaceable  pos- 
session of  his  own,  especially  where  there 
is  not  only  show  of  force,  but  it  Is  actually 
used  in  repeated  Instances  while  engaged 
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in  effectlnff  an  entry  and  ouster, — Valencia 
V.  Couch.  32  Cal.  339,  346,  91  Am.  Dec.  589. 

Am  to  what  coB«tltate*  fore*,  see  pars. 
6-8.  9,  11,  12,  this  note. 

28.  Unlawful  entry — Bntrr  dnrlBK'  ab- 
MBee  of  occupant  and  removlno;  hia  fnrnl- 
tnre  la  not,  when. — If  person  has  title  to 
house,  with  presejit  right  of  possesalon,  he 
mar  enter  durfns  occupant's  absence,  and 
remove  latter's  furniture  without  belnff 
vulltr  of  uBlavtul  entry. — Powell  v.  Lane, 
45  Cal.  677,  678. 

SB.  Same— Bntrr  on  actual  posaenalon  la 
—Good  or  bad  Caltb  doea  aot  affect  rigbt 
ot  recovery. — Under  the  code,  all  entries 
on  actual  possession  of  another  are  un- 
lawful, and  question  of  good  or  bad  faith 
on  part  of  defendant  no  longrer  altects  rlgrht 
of  recovery  In  tbls  form  of  action. — Voll  v. 
HoUIa,  60  Cal.  E69,  S76;  Holland  v.  Green. 
C2  Cal.  67,  68;  Olddlnffs  v.  The  '76  L.  &  W. 
Co.,  83  Cal.  96,  101,  2S  Pac.  196;  Kerr  v. 
O'Keefe,  138  Cal.  416,  421,  71  Pac.  447. 

30.  Cases  of  Thompson  v.  Smith,  28  Cal. 
627,  632;  Shelby  V.  Houston,  ii  Cal.  410.  422. 
have  no  application,  as  to  this  point,  under 
this  code.— Voll  v.  Hollls,  60  Cal.  B69,  675. 

81.  Same— Saaie— Batry  en  mlalns  claim 
—Want  oroad  faith. — A  person  who  knows 
that  mining:  claim  Is  tn  actual  possession 
of  another  can  aot  honestly  believe  that  it 
Is  vacant  and  subject  to  entry  and  reloca- 
tion, and  entry,  under  such  circumstances, 
can  not  be  made  In  ffood  faith,  unless  It  la 
made  under  some  right,  or  color  of  rigrht, 
or  claim  of  legal  right  to  make  entry. 
Such  claim  of  right  must  exist  before  en- 
try, to  constitute  good  faith  In  making 
entry.    If  it  does  not,  entry  is  made  with- 


out right,  or  color  of  title,  and  Is  an  entry 
In  bad  faith;  for  actual  possession  in  an- 
other la  prima  facie  evidence  of  title  in 
possessor,  and  Is  protected  by  law  as 
against  lawless  invasion  with  right,  or 
color  of  right;  but  one  who  has  title  and 
present  right  of  possession  may  always 
take  peaceable  possession  of  what  he 
claims  to  be  his  own. — Phenix  M.  &  XL  Co. 
V.  lAwrence,  SB  Cal.  143,  146. 

S>.  Sainc— Peaceable  entry  In  Rood  fnlth 
fa  not. — An  entry  Is  not  unlawful  which 
was  made  peaceably  and  in  good  faith. — 
Powell  V.  Lane,  45  Cal.  677,  678,  approving 
Shelby  v.  Houston,  38  Cal.  410,  422;  Town- 
send  V.  Little,  45  Cal.  673,  676. 

33.  Same — What  remedy  was  Intended 
for^Butry  In  good  fnlth,  under  color  of 
right,  is  not  within  statute  of  forcible  en- 
try and  detainer.  This  remedy  was  not 
intended  for  adjustment  of  adverse  claims, 
but  as  means  of  redress  and  punishment  In 
cases  of  wilful  wrong.  It  was  not  intended 
as  substitute  for  action  of  ejectment,  as  it 
undoubtedly  would  be  If  statute  were  con- 
strued as  applying  In  all  cases  where  entry 
is  wrongful.  It  should  be  regarded  as  ap- 
plying only  in  those  cases  where  entry  Is 
mala  llde  as  well  as  wrongful:  and  Its  pro- 
visions can  not,  with  propriety,  be  further 
extended. — Janson  v.  Brooks,  29  Cal.  214, 
221. 

S4.  Same— What  will  anetalB  ehaxve  of. 

— It  seems  that  possession  which  ii  sufll- 
clent  to  sustain  charge  of  forcible  entry 
la  sufBcient  to  sustain  charge  of  unlawful 
entry.—Shelby  v.  Houston,  S8  Cal.  410,  423. 

Aa  to  complalBt  la  aalawni  detalMv,  see, 
post,  I  1166  and  note. 


§  1160.   FORCIBLE  DETAINEB  DEFINED.   Every  person  is  gailf?  of  a 

forcible  detainer  who  either : 

1.  By  force,  or  by  menaces  and  threats  of  violence,  unlawful^  holds  and 
keeps  possession  of  any  real  property,  whether  the  same  was  acquired  peace- 
ably or  otherwise ;  or, 

2.  Who,  in  the  night-time,  or  during  the  absence  of  the  occupant  of  any 
lands,  unlawfully  enters  upon  real  property,  and  who,  after  demand  made  for 
the  surrender  thereof,  for  the  period  of  five  days,  refuses  to  surrender  the 
same  to  such  former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of  this  subdivision,  is  one 
who,  within  five  days  preceding  such  unlawful  entry,  was  in  the  peaceable  and 
undisturbed  possession  of  such  lands. 

History:    Enacted  March  11,  1878. 

POECIBLE  DETAINER.  6.  First  section  of  statute  of  1866. 

1.  Construction  of  section — Constructive  7,  Same — Inclosure  of  land — Actual  per- 

forcible  detainer.  sonal  presence  need  not  be  piOTeo. 

2.  Same— Demand  made  for  surrender  of  g  Same— Legislative  power. 

premises. 

3,4.  Elements  of— Entry  during  absence  of  9.  Same— No  sabrtitute  for  ejectment. 

plaintiff.  10.  Seme  —  Subatantially  same  aa  act  of 

5.  Same — Prior  possession  of  plaintiff.  1866. 

3BM 
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11.  Same— Wliat  will  not  be  tolerated. 

12.  Fordble  detainer — ^Aiter  ejeetmen^^ 

Mistake  in  remedy. 
13, 14.  Same — Can  not  be  maintained,  when. 

15.  8arae  —  Constructive  —  Temporary  ab- 

sence from  premises. 

16.  Same — Demand  aad  refusal  must  be 

after  entry. 

17.  Same  —  Demand  for  surrender,  when 

necessary. 

18.  Stme — Entry  on  public  lands  in  ab- 

sence of  occupant. 

19.  Same — Entry  within  one  year — Vari- 

ance. 

20.  Same — Landlord,  relying  on  posseBsion 

of  tenant,  can  not  recover. 

81.  Same  —  "Peaceable  and  undiatnrbed 
possession,"  wluit  it  ia. 

28,23.  Same  —  Peatjeable  possession  without 
actual  presence. 

24.  Same — Plaintiff  must  show,  what. 

25.  Same — Plaintiff  need  not  show  that  de- 

fendants hold  by  force. 

26,27.  Same  —  Though    entry    was  without 
force. 

28.  Same — What  does  not  amount  to  force. 

29.  Same — What  ia  not. 

SO.  Same — What  must  be  proved — Force. 
81,32.  Injuries  sustained  by  trespasser — Ac- 
tion against  owner. 

33-36.  Uanager  reAuing  to  suRender  pos- 
session. 

36.  Konsuit— Should  be  granted,  when. 

37.  Same— fflLould  not  be  granted,  when. 

38.  Owner  with  right  of  entry. 

'39.  Term   "force"   as   used  in  sabdi- 
vision  1. 

40.  Title,  evidence  of,  not  admissible — 

Bight  of  possession  can  not  arise. 

41.  Unlawful  entry — Necessity  for  demand 

of  possession. 

42.  Same — Damages  allowed,  when. 

See,  also,  ante,  i  llfiS  and  note;  post, 
IS  1161-1179  and  notes. 

1.  Conatrnetloii  of  ■eetioa — CoDBtrnetlTS 
forcible  detainer . — Demand  for  surrender 
of  poesesslon.  and  refusal  for  period  of  five 
days,  are  essential  to  constitute  constructive 
forcible  detainer  under  subdivision  2  of 
above  section. — Brawley  v.  Risdon  Iron 
Works,  S8  Cal.  676,  678. 

S.  Same— Deamd  made  for  aamadcr  of 
vnntoea  of  whicli  defendant  Is  not  In  pos- 
session Is  not  sufficient  to  brlns  case  within 
provisions  of  this  section.  It  was  not  in- 
tended by  this  section  to  charge  party  with 
responstbillty  for  forcible  detainer  by  con- 
struction, and  who.  In  fact,  does  not  detain 
premises. — Brawley  T.  Risdon  Iron  Works, 
SS  Cal.  676,  678. 

S.  Bletnenta  of— Entry  darluK  abiienM 
•f  plBlatiit. — Where  the  plaintiff  was  the 


occupant  and  In  peaceable  possession  of  the 
property,  defendant's  entry  thereon  during 
his  absence  and  without  his  consent,  fol- 
lowed by  refusing  to  make  restoration 
thereof  after  a  period  of  five  days  to  a  de- 
mand in  Writing  that  he  do  so,  was  as  to 
the  plaintiff  unlawful,  within  tbe  meaning 
of  the  term  as  used  in  above  section,  sub- 
division 2.  The  entry  being  unlawful,  the 
act  of  withholding  was  likewise  unlawful. 
— Dutcher  v.  Sanders,  20  Cal.  App.  G49,  129 
Fac.  809,  810. 

4.  Where  entry  la  made  upon  tbe  actual 
possession  of  another  without  his  consent, 
the  retaining  of  possession  for  a  period  of 
Ave  days  after  demand  therefor  Is  unlawful; 
and.  In  an  action  brought  upon  such  provi- 
sion, defendant's  right  to  possession,  un- 
less based  upon  a  claim  that  the  entry  was 
made  with  consent  of  plaintiff,  is  not  in 
Issue,  and  hence  Immaterial. — Dutcher  v. 
Sanders,  20  Cal.  App.  E49,  129  Pac.  809, 
811. 

5.  Same — Prior  poaacMloa  of  plalatlll. — 

One  who,  though  not  residing  on  the  land, 
has  held  peaceable  possession  thereof  for 
several  years,  subject  to  the  rights  of  his 
tenants.  Is  to  be  considered  the  occupant 
thereof  upon  the  expiration  of  such  lease, 
and  therefore  any  one  who  enters  thereon 
during  hia  absence  and  refuses  possession 
upon  demand  la  guilty  of  a  forcible  de- 
tainer according  to  the  provisions  of  above 
section  subdivision  2, — Dutcher  v.  Sanders, 
20  Cal.  App.  649,  129  Fac.  809,  810. 

6.  Ftrat  aectlon  of  atatnte  of  1866  (Stats. 
186S-6,  p.  768).  In  relation  to  forcible  en- 
tries and  unlawful  detainers,  defined  forci- 
ble entry;  the  second,  forcible  detainer: 
and  third  declared  that  unlawful  entry,  it 
made  in  nicht-time,  or  during  absence  of 
occupant  of  premises,  followed  by  demand 
and  refusal  to  surrender  for  period  of  five 
days,  should  be  deemed  to  be  forcible  de- 
tainer; provided  that  party  should  be 
deemed  to  be  actual  occupant  of  lands 
within  meaning  of  that  section.  If  he  had 
been  in  peaceable  and  undisturbed  posses- 
sion of  such  land  within  five  days  next  pre- 
ceding such  unlawful  entry.  —  Shelby  t. 
Houston,  88  Cal.  410,  417. 

7.  Same— Ineloaare  of  land— Actual  per- 
aoBal  vreaenee  aeed  mot  be  proved. — Under 
above  section  it  is  not  material  in  proceed- 
ing by  forcible  detainer  to  recover  posses- 
sion of  tract  of  land  that  land  Is  not  in- 
closed. It  Is  sufficient  that  it  was  oeoupied 
and  used  by  plaintiff  In  same  manner  that 
owners  of  land  commonly  occupied  and 
used  their  land.  Neither  Is  It  necessary 
for  plaintiff  to  prove  his  actual  personal 
presence  on  land  for  Ave  days  continuously 
preceding  unlawful  entry.- — Olddlngs  v.  The 
"76  Land  A  Water  Co.,  88  Cal.  96,  97.  23 
Pac.  196. 

That    Bctnal   naaaal   oeenpatlon    la  not 

neceaaary,  see,  post,  1 1172  and  note  pars. 

45,  46. 
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8.  game— LevlalatlTe  vown. — It  1b  com* 
petent  for  !«3*.8latura  to  declare  that  per- 
sona shall  be  guilty  of  forcible  detainer 
■where  th»v  enter  lands  or  tenements  In 
nlKht-tlmff  and  refuse  to  surrender  posses- 
sion on  demand. — Mecham  v.  McKay,  37 
Cal.  154,  161,  162,  afnrmlnff  Caulfleld  v. 
Stevens,  28  Cal.  118,  122. 

9.  Same— No  ■nbailtnte  for  rjeetmrnt'— 

Action  of  forcible  detainer  was  not  Intended 
as  substitute  for  action  of  ejectment. — 
Hodgklns  v.  Jordan,  29  Cal.  677,  678. 

10.  Same—Snbatantlallr  eame  mm  act  of 
I8M. — The  provision  of  above  section  is  sub- 
stantially eatne  as  that  of  section  3  of  act 
of  isee  (Laws  1886-6,  p.  769).— Bank  of 
Calffornla  T.  Taaffo,  76  Cat.  626,  627,  18 
Fac.  781. 

11.  Suie— What  wUI  Mt  he  tolerated^ 

A  construction  of  forcible  entry  and  de- 
tainer law  will  not  be  tolerated  which 
leads  to  result  that.  If  one  be  peaceably, 
but  unlawfully.  In  possession  of  another's 
dwellln^-house,  and  If  true  owner,  in  ab- 
sence of  occupant,  peaceably,  and  without 
violence  or  threats,  resaine  possession  of 
his  own  property,  and  then  refuses  to  per- 
mit Intruder  to  re-enter,  he  would  be  ffullty 
of  forcible  entry  Under  section  1159.  sub- 
division 2,  ante,  or  forcible  detainer  under 
above  section,  subdivision  1.  The  statute 
was  not  Intended  to  apply  to  such  case. — 
Potter  V.  Mercer,  68  Cal.  667,  674. 

13.  Fareihie  detalaer — After  eJectmeBt — 
Mistake  IB  remcdT'. — If  plaintiff  mistakes 
his  remedy  and  brlnss  his  action  of  eject- 
ment against  tenant,  whose  right  of  pos- 
session has  not  terminated,  this  does  not 
prevent  him  from  subsequently  availing 
himself  of  action  of  forcible  detainer  to 
recover  premises,  after  tenant's  possession 
has  become  wrongful. — Agar  v.  Wlnslow, 
123  Cal.  587.  690,  691,  69  Am.  St.  Rep.  84, 
66  P&e.  622. 

IS.  Same— Cbb  mmt  be  nalntalncd,  whca. 

— A  person  who  Is  prospecting  mining 
ground,  but  after  doing  some  work  thereon 
ceases  work  and  abandons  ground,  can  not 
maintain  an  action  for  forcible  detainer 
against  one  who  afterwards  enters  thereon, 
—Laird  V.  Waterford,  50  Cal.  316,  316. 

14.  A  defendant  who,  having  right  of 
entry,  peaceably  takes  possession,  can  not, 
by  any  possibility,  be  guilty  of  wrong  by 
defending  his  possession,  while  he  is  en- 
titled to  It;  and  if  his  right  to  possession 
has  expired,  while  he  is  In  possession,  per- 
son thereupon  entitled  to  succeed  to  posses- 
sion can  not,  by  hia  own  act  and  without 
aid  of  proper  court,  put  defendant  out  of 
possession-,  and  if  he  attempts  to  do  so, 
and  force  Is  used,  or  threatened  by  de- 
fendant, plaintiff  can  not  call  on  courts  to 
tiunlah  defendant  for  acts  of  force  which 
lir.  plaintiff,  provoked. — Owen  v.  Doty,  27 
Cal.   502,  506. 

ts.  Same  iCoaetrwtlTe— Teasperary  ab- 
KMiee  from  premtecM.^ — In  action  for  an  al- 
leged constructive  forcible  detainer,  where 


plaintiff's  occapancy  Is  solely  tbronsrh  his 
servants,  plaintiff  can  not  claim  that  he 
was  absent  temporarily  from  premises 
within  meaning  of  this  statute,  and  unlesa 
he  was  so  absent,  be  can  not  reeoTer  in 
such  action. — Hammel  t.  Zobaleln,  SI  Cal. 
632,  638. 

19.  Same— Denuud  and  refoaal  mast  be 
after  entry. — Where  statute  makes  demand 
and  refusal  evidence  of  forcible  detainer, 
it  follows,  of  necessity,  that  such  demand 
and  refusal  must  be  after,  and  not  before, 
entry  complained  of. — Mecham  v.  "McKay, 
87  Cal.  154,  166. 

17.  Same— Dcmaad  for  surrender,  when 
■ccceaary. — Where  person  intrudes  upon 
another's  land  during  .atter's  temporary 
absence,  he  can  not  maintain  action  of 
forcible  entry  and  deUIner  against  such 
Intruder  until  he  first  makes  demand  for 
surrender  of  premises  under  subdivision  2 
of  above  section. — Tivnen  v.  Monahan.  7« 
Cal.  131,  188,  18  Pac.  144. 

As  to  neecaslty  far  demand  when  there 
haa  be«n  an  nnlnwfnl  entry,  see  par.  42, 

this  note. 

18.  Same — Bntry  on  pnblle  Innda  In  ab- 
eenec  of  eecapaat. — It  Is  unlawful  for  per- 
son to  enter  upon  public  land  In  actual 
occupancy  of  another,  though  with  hope 
or  expectation  that  land  may  become  sub- 
ject to  homestead  at  some  future  time,  and 
If  such  entry  Is  made  in  absence  of  occu- 
pant, and  party  refuses  to  surrender  pos- 
session, after  proper  demand,  such  cas* 
comes  within  subdivision  2  of  above  section. 
— Randall  v.  Palkner,  41  Cal.  242,  246. 

1*.  Same — Entry  wtthtn  one  year — Va- 
rtnnee. — In  an  action  of  forcible  detainer, 
plaintiff  Is  entitled  to  prove  that  defend- 
ants entered  at  any  time  within  one  year 
next  before  commencement  of  action. 
Within  that  period,  therefore,  no  variation 
from  date  alleged  in  complaint  Is  material. 
— Amador  Gold  Mln,  Ltd,  v.  Amador  O.  M., 
in  Cal.  346,  347.  48  Pac.  80. 

20.  Same— Landlord,  relying  en  pomcb- 
■lon  of  tenant,  eaa  not  recover. — A  land- 
lord, relying  on  possession  of  his  tenants, 
can  not  recover  In  action  of  forcible  de- 
tainer, under  subdivision  2  of  above  section. 
— Hammel  v.  Zobelein,  51  Cal.  532,  633. 

31.  Same  — *9eaeeable  and  nndlstnrbed 
posseaBlon,"  what  ft  Im. — Plaintiff  may  have 
had  "peaceable  and  undisturbed  possession* 
of  premises  within  Ave  days  before  entry 
thereon,  notwithstanding  fact  that  he  did 
not  reside  in  house  during  any  portion  of 
that  time— Shelby  v.  Houstan,  38  Cal.  410. 
423,  approved  fn  Wilson  v.  Shackelford,  41 
Cal.  680,  631. 

22,  Same»Pc«ceable  possession  wllhont 
actnal  presence. — Person  may  be  an  occu- 
pant and  have  peaceable  and  undisturbed 
possession  of  premises  within  five  days  pre- 
ceding unlawful  entry  without  actual  pres- 
ence of  himself  or  any  person  on  his  behalf. 
— Shelby  v.  Houston,  38  Cal.  410,  423. 
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23.  Anrtned  In  WlUon  T.  Shackelford,  41 

Cal.  630,  631,  639. 

24.  SHtnr — PlnlDtlS  mnai   «how,  nliat,~ 

To  maintain  action  of  forcible  detainer, 
plaintiff  must  ahow  that  witliin  five  daya 
before  unlawful  entry  by  defendant  he  was 
in  peaceable  and  actual  possession  of  de- 
manded premises. — McCormlck  v.  Sheridan, 
77  Cal.  263,  266,  19  Pac.  419. 

SB.  Same— Platatur  need  mot  ahinr  that 
defvBdanta  kold  by  foiec. — In  an  action  of 
forcible  detainer  to  recover  poseeBslon  of 
tract  of  land.  It  Is  not  necessary  for  plain- 
tiff to  show  that  defendants  hold  posses- 
sion of  premises  by  force  or  threats  of 
force. — Qlddlngs  v.  The  '76  Land  A  Water 
Co.,  83  Cal.  96,  100,  23  Pac.  196. 

2Q.  Same  —  Thoavh  entry  was  frlthont 
force. — If  detainer  is  unlawful  and  forcible, 
defendant  is  liable  for  forcible  detainer, 
whether  he  originally  obtained  possession 
peaceably  or  otherwise.  It  is  Immaterial 
whether  entry  was  peaceable  or  violent, 
provided  It  was  unlawful,  and  detainer  was 
forrlble.  In  either  event,  he  Is  liable  for 
forcible  detainer;  and  finding  in  verdict  of 
unlawful  entry  by  defendants,  and  forcible 
detainer  by  them.  Is  in  strict  acocrdance 
with  subdivision  1  of  above  section. — Con- 
roy  v.  Duane.  45  Cal.  697,  606. 

27.  If  rightful  owner  or  person  entitled 
to  possession  of  real  property  is  driven  oft 
or  excluded  by  force  and  violence,  though 
intruder's  entry  is  accomplished  without 
force,  but  la  retained,  this  constitutes  un- 
lawful entry  and  forcible  detainer. — Kerr 

O'Keefe.  13g  Cal.  41S,  422,  71  Pac.  447. 

28.  Same-— What    dftca    not    amonat  to 

force. — Naked  avowal  of  intention  to  keep 
possession,  and  actually  keeping  possession, 
do  not  necessarily  amount  to  force  or  threat 
of  force. — ^Fogarty  v.  Kelly,  24  Cal.  817, 
319. 

25.  Same — Wkat  U  not. — A  person  who 
enters  upon  mining  land  which  has  been 
prospected  by  another,  but  who  ceased  work 
thereon  and  abandotted  It  for  some  length 
of  time.  Is  not  guilty  of  forcible  entry;  and 
fact  that  more  than  five  days  before  com- 
mencement of  action  plaintiff  served  upon 
defendants  written  demand  for  surrender 
of  such  ground  described  in  complaint,  but 
with  which  demand  defendants  failed  to 
comply,  does  not  make  defendants  guilty  of 
forcible  detainer. — Laird  v.  Waterford,  60 
Cal.  315,  316. 

30.    Same— WlMt  ninet  be  proved— Force. 

— It  Is  not  Indispensable  to  recovery  for 
forcible  detainer  that  actual  force  be 
proved,  but  In  absence  of  such  proof  of 
threats,  personal  violence,  or  such  conduct 
as  clearly  evinces  determination  to  resist  by 
force  entry  of  plaintiff,  must  be  shown. 
Mere  surmise  or  apprehension  of  plaintiff 
that  If  he  attempts  to  regain  possession 
he  will  be  repelled  by  force,  fs  not  enough: 
but  words  or  acts  of  defendant  must  mani- 
fest present  purpose  to  rfsort  to  force  and 
to  defeat  attempt  then  being  made  by  plain- 
C.  C.  P.— 168  2 


tiff  to  re-enter  into  possession  of  premises. 
— Hodgkins  v.  Jordan,  29  Cal.  577.,57S. 

31.  Injuries  snstalned  by  treKpaHser— 
Action  asninit  owner. — A  person  wrongfully 
in  possession,  dispossessed  by  the  owner 
of  the  property  having  the  right  of  entry, 
and  no  excessive  force  being  used,  is  not 
entitled  to  maintain  any  other  action  than 
is  afforded  for  a  forcibly  entry  by  the  code. 
— ^Walker  v.  Chanslor,  1&3  Cal.  127.  94  Pac 
«06. 

82.  The  right  of  the  owner  to  exercise 
his  right  of  entry,  and  use  whatever  force 
may  be  necessary  to  secure  possession.  In 
this  state.  Is  the  right  recognized  by  the 
common  law.  as  modified  by  the  code;  and 
having  the  right  of  entry  and  exercising  it. 
he  would  not  be  subject  to  an  action  In 
tort  for  damages  resulting  either  from  his 
entry  or  from  any  assault  upon  or  physical 
Injury  sustained  by  one  in  wrongful  pos- 
session, provided  he  used  no  more  force 
than  was  necessary  to  dispossess  him. — 
Walker  V.  Chanslor,  16S  Cal.  127,  94  Pac. 
606. 

33.  Ha&airer  rcfneins  *o  anrrendcr  poe- 
seaiilon. — Where  the  manager  of  the  busi- 
ness of  a  real  estate  corporation  was  placcJ 
In  possession  of  its  property  under  an 
agreement  which  provided  for  termination 
of  the  employment  upon  sixty  days'  notice 
by  either  party,  and  such  notice  was  duly 
given,  and  the  employment  terminated,  and 
the  discharged  manager  resisted  disposses- 
sion of  the  property  In  his  possession.  In  an 
action  of  forcible  entry  and  forcible  and 
unlawful  detainer,  an  Instruction  of  the 
court  to  the  Jury  which  eliminated  the 
question  of  forcible  entry  from  their  con- 
sideration was  held  proper. — San  Francisco 
&  Suburban  Home  BIdg.  Soc.  v.  Leonard, 
17  Cal.  App.  261,  119  Pac.  405. 

34.  Where  the  manager  of  the  business 
of  a  real  estate  corporation  was  placed  In 
possession  of  its  property  under  an  agree- 
ment which  provided  for  the  termination 
of  the  employment  upon  sixty  days'  notice, 
the  forcible  resistance  to  dispossession  of 
the  discharged  manager  will  not  authorise 
the  agents  of  the  corporation  to  take  forci- 
ble possession.  The  sixty  days'  notice  can 
not  be  physically  enforced  against  the  em- 
ployee, and  If  the  latter  should  have  been 
forcibly  driven  from  the  premises,  the  cor- 
poration itself  would  have  been  guilty  of 
forcible  entry. — San  Francisco  &  Suburban 
Home  Bldg.  Soc.  v.  Leonard,  17  Cal.  App.  261, 
119  Pac.  405. 

86.  Where  the  defendant's  possession 
wis  peaceful,  and  he  never  abandoned  or 
surrendered  the  same.  It  Is  held  that  the 
termination  of  the  employment  under 
which  he  took  possession  did  not  Ipso 
facto  work  a  cbange  of  the  actual  pos- 
session of  the  property  so  as  to  render 
him  liable  for  forcible  entry  under  the 
provisions  of  subdivision  2,  by  resisting 
dispossession  with  force,  and  by  forclldy 
pjectlng  plaintiff's  agents. — San  Francisco 


Digitized  by 


VNLAWFL'L  DETAIHrBB— DEFINITION  OF. 


tPt.  ni. 


&  Suburban  Home  Bldg.  Soc.  v.  Leonard, 
17  Cal.  App.  261,  119  Pac.  405. 

38.  IWonanl* — Should  be  Kr«nted.  when. — 
A  nonsuit  should  be  granted,  under  thla 
section,  where  plaintiff  tails  to  prove  "uch 
poBse^slon  o(  demanded  premlMB  as  en- 
tltlee  Mm  to  maintain  hta  action,  and 
where  there  Is  no  proof  of  forcible  entry 
or  deUlner.— Laird  v.  Waterford,  60  Cal. 
SIB.  S17. 

»T,  Same — Shonld  moi  be  gnntrd,  wfaea. 

 Evidence  in  action   of  forcible  detainer 

which  shows  that  plaintiff,  had  house  In 
which  he  had  lived  on  tract  of  land;  that 
he  took  possession  of  and  cultivated  land 
to  sraln  for  several  years;  that  he  had 
volunteer  crop  of  grain  growing  on  land; 
and  that  ha  afterwards  was  absent  from 
bouse  for  several  days  for  work  for  one  of 
his  neighbors;  that  when  be  came  back  he 
found  that  house  was  taken  down,  and  de- 
fendants were  plowing  up  volunteer  grain; 
tends  to  prove  such  possession  In  plaintiff 
as  makes  him  an  occupant  under  subdivi- 
sion 2  of  above  section,  and  court  commits 
error  in  nonsuiting  him  In  such  action. — 
Leroux  v.  Murdock,  51  Cal.  541,  543. 

S8.  Owner  with  •  right  of  cntrr  of  lands 
unlawfully  in  the  possession  of  another 
may  during  the  absence  of  such  occupant 
peaceably  and  withoat  force  or  violence 
take  possession  thereof  and  his  subsequent 
refusal  to  deliver  possession  to  such  occu- 
pant does  not  make  him  guilty  of  either 
a  forcible  entry  or  forcible  detainer. — 
Goldstein  T.  Webster,  7  Cat  APP-  7W.  708, 
!)5  Pac.  677. 

89.  Term  •'force"— Ao  used  In  enbdlvf- 
■loB  1  of  above  section  contemplates  actual 
force  or  such  conduct  on  the  part  of  the  de- 
fendant as  tends  to  Inspire  a  Just  appre- 
hension of  violence. — Amoa  Cohn,  7  Cal. 
App.  432.  434,  34  Fac.  690. 


40.  TUle.  evMeaec  mt,  m«t  adtalaslble— 
RiBht  mt  poMwasikm  can  mot  arise. — Under 
our  statute  evidence  of  title  in  action  of 
forcible  detainer  is  not  admissible.  The 
inquiry.  In  such  case,  is  confined  to  actual 
peaceable  possession  of  plaintiff,  and  un- 
lawful and  forcible  ouster  by  defendant — 
object  of  law  being  to  prevent  disturbance 
of  public  peace  by  forcible  assertion  of 
private  right.  Questions  of  title  or  right 
of  possession  can  not  arise:  and  forcible 
entry  upon  actual  possession  of  plaintiff 
being  proven,  he  would  be  entitled  to  resti- 
tution, though  fee  simple  title  and  present 
ri^ht  of  possession  are  shown  to  be  In  de- 
fendant.—McCauley  T.  Weller,  12  Cal.  600. 
524;  Glddlngs  V.  The  '76  Land  A  Water  Co., 
88  Cal.  96,  100,  23  Pac.  136. 

41.  Valawfal  eotry  —  Keeesaltr  tmr  dc- 
Mud  of  poaaeaslon. — In  a  case  In  which  a 
person's  entry  upon  premises  is  an  unlaw- 
ful entry  made  during  the  absence  of  oc- 
cupant, an  action  of  forcible  detainer  can 
not  be  maintained  against  him,  under  the 
provisions  of  subdivision  2  of  the  above 
section  unless  the  former  occupant  has 
made  demand  upon  such  intruder  for  the 
surrender  of  the  premises,  and  he  has  for 
the  period  of  five  days  refused  to  surrender 
the  same. — Edwards  v.  Bodkin,  43  CaL  App. 
405,  185  Pac.  423. 

As  to  when  demand  for  snrrender  neces- 
sary, see  par.  17,  this  note. 

48.  Same — Damagea   allowed,  when. — In 

an  action  in  forcible  entry  or  forcible  de- 
tainer where  the  plaintiff  recovers  posses- 
sion of  the  premises  he  is  entitled  to  dam- 
ages; but  no  damages  are  to  be  awarded 
where  no  such  recovery  Is  had. — Edwards 
V.  Bodkin,  43  Cal.  App.  406,  lk6  Fac.  423, 
following  doctrine  in  Brawley  t.  Risdon 
Iron  Works,  38  Cal.  378. 


§  1161.  UNLAWFUL  DETAINER  DEFINED.  A  tenant  of  real  property, 
for  a  term  less  than  life,  is  guilty  of  unlawful  detainer: 

1.  '[Oontiniiiiig  in  possession  of  property  after  tenn.]  When  he  continues  in 
possession,  in  person  or  by  subtenant,  of  the  property,  or  any  part  thereof, 
after  the  expiration  of  the  term  for  which  it  is  let  to  him,  without  the  per- 
mission of  his  landlord,  or  the  successor  in  estate  of  his  landlord,  if  any  there 
be;  but  in  ease  of  a  tenancy  at  will  it  must  first  be  terminated  by  notice,  as 
prescribed  in  the  Civil  Code. 

2.  [Oontinuing  in  possession  without  permission  after  default — Three  days' 
notice.]  When  he  continues  in  possession,  in  person  or  by  subtenant,  without 
the  permission  of  his  landlord,  or  the  successor  in  estate  of  his  landlord,  if  any 
there  be,  after  default  in  the  payment  of  rent,  pursuant  to  the  lease  or  agree- 
ment under  which  the  property  is  held,  and  three  days*  notice,  in  writing, 
requiring  its  payment  stating  the  amount  which  is  due,  or  possession  of  the 
property,  shall  have  been  served  upon  him  and  if  there  is  a  subtenant  in  actual 
occupation  of  the  premises,  also  upon  such  subtenant. 
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Suoh  notioe  may  be  served  at  any  time  within  one  year  after  the  rent 
becomes  due.  In  all  cases  of  tenancy  upon  agricultural  lands,  where  the  tenant 

has  held  over  and  retained  possession  for  more  than  sixty  days  after  the  expira- 
tion of  the  term  without  any  demand  of  possession  or  notice  to  quit  by  the 
landlord,  or  the  successor  in  estate  of  his  landlord,  if  any  there  be,  he  shall  be 
deemed  to  be  holding  by  permission  of  the  landlord,  or  the  successor  in  estate 
of  his  landlord,  if  any  there  be,  and  shall  be  entitled  to  hold  under  the  terms 
of  the  lease  for  another  full  year,  and  shall  not  be  guilty  of  an  unlawful 
detainer  during  said  year,  and  such  holding  over  for  the  period  aforesaid  shall 
be  taken  and  construed  as  a  consent  on  the  part  of  a  tenant  to  hold  for  another 
year. 

3.  [Continuing  in  possession  after  failure  to  perfinrm  conditimi — Proceeding 
to  obtain  possession.]  When  he  continues  in  possession,  in  person  or  by  sub- 
tenant, after  a  neglect  or  failure  to  perform  other  conditions  or  covenants  of 
the  lease  or  agreement  under  which  the  property  is  held,  including  any  cove- 
nant not  to  assign  or  sublet,  than  the  one  for  the  payment  of  rent,  and  three 
days'  notice,  in  writing,  requiring  the  performance  of  such  conditions  or 
covenants,  or  the  possession  of  the  property,  shall  have  been  served  upon  him, 
and  if  there  is  a  subtenant  in  actual  occupation  of  the  premises,  also,  upon 
such  subtenant.  Within  three  days  after  the  service  of  the  notice,  the  tenant, 
or  any  subtenant  in  actual  occupation  of  the  premises,  or  any  mortgagee  of 
the  term,  or  other  person  interested  in  its  continuance,  may  perform  the  con- 
ditions or  covenants  of  the  lease  or  pay  the  stipulated  rent,  as  the  case  may  be, 
and  thereby  save  the  lease  from  forfeiture;  provided,  if  the  conditions  and 
covenants  of  the  lease,  violated  by  the  lessee,  can  not  afterward  be  performed, 
then  no  notice,  at  last  prescribed  herein,  need  be  given  to  said  lessee  or  his 
subtenant,  demanding  the  performance  of  the  violated  conditions  or  covenant 
of  the  lease. 

A  tenant  may  take  proceedings,  similar  to  tiiose  prescribed  in  this  chapter, 
to  obtain  possession  of  the  premises  let  to  a  subtenant,  in  case  of  his  unlawful 
detention  of  the  premises  underlet  to  him. 

4.  [Assigning,  sublettinfiTi  or  committing  waste.]  Any  tenant  or  subtenant 
assigning  or  subletting  or  committing  waste  upon  the  demised  premises,  con- 
trary to  the  conditions  or  covenants  of  his  lease,  thereby  terminates  the  lease, 
and  the  landlord,  or  his  successor  in  estate,  shall  upon  service  of  three  days' 
notice  to  quit  upon  the  person  or  persons  in  possession,  be  entitled  to  restitu- 
tion of  'possession  of  such  demised  premises  under  the  provisions  of  this 
chapter. 

History:  Bnacted  March  11,  1872;  amendment  approved  March  24, 
1874.  Code  Amdts.  1873-4,  p.  346;  March  13,  1876,  Code  Amdts.  1875-6, 
p.  101;  April  1,  1878,  Code  Amdts.  1877-8,  p.  104;  on  the  same  day  an- 
other  amendment  on  the  same  subject  given  the  same  sectional  num- 
ber was  passed  Code  Amdts.  1877-8,  p.  106;  amendment  by  Code 
CommisBton,  Act  March  8,  1901,  Stata.  and  Amdts.  100-1,  p.  186,  held 
unconstltutioDal,  see  history,  §  5  ante;  the  two  sections  numbered  1161 
were  repealed  by  Act  February  28,  1905,  and  the  enactment  of  present 
section  substituted  therefor,  Stats,  and  Amdts.  1905.  p;  29. 
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UNLAWFUL  DETAINER, 
1,  2.  As  to  theory  and  porpose  of  statute. 
3,  4.  Action  to  quiet  title— Tenants  holding 
over — Right  to  posaessiou. 
6.  Appeal — No  stay  pending  an. 

6.  Breach  of  collateral  covenant — Action 

lies. 

7.  Breach  of  covenants  of  lease — Demand 

of    possession  —  Alternative  notice 
not  necessary  vrhen. 

8.  Same — Other  than  failure  to  pay  rent 

— Demand  not  necessary  when, 
0.  Chattel  mortgage  to  secure  faithful 

Krformance  —  Poredosnre  of  not 
rred  by  judgment  in  anlavrful-de- 
tainer  action. 
10.  Construction  of  section — As  to  gener- 
ally. 

11,12.  Same  —  Action  lies  only  v?hen  tenant 
continues  in  possession. 

13.  Same — Creates  a  mere  presumption  of 

law. 

14.  Same — Performance  of  conditions  or 

covenants. 

15.  Same  —  Plaintiff   must   come  withiD 

terms  of  statute. 
16, 17.  Same— Power  of  court  to  give  judg- 
ment for  rent — Does  not  transform 
action  to  one  on  contract. 

18.  Same — ^Proviso'  that  notice  need  not  be 

giren. 

19.  Same  —  Beasons  for  preliminary  de- 

mand. 

20.  Same — Subdivision  1. 
21,  22.  Same — Subdivision  2. 

23.  Same — Tenant's  death  during  term  of 

leue. 

24.  Same— With  section  1582,  post— Ac- 

tions "against"  executors,  etc. 

25.  Same— Same  —  Actions  "by"  execu- 

tors, etc. 

26.  Ejectment — As  to  generally. 

27.  Same — Against  hold-over  tenants. 

28.  Failure  to  pay  rent — Termination  of 

lease  for — Lease  for  fixed  period- 
Right  to  growing  crops. 

29.  Forfeiture  of  lease — Demand  for  rent. 

30.  Same — Necessity  for  demand  for  rent, 

etc. 

81,32.  Same— Be-entry. 

33.  Furnished  hotel — Personalty. 

34.  Holding  over — Bights  of  landlord — Ac- 

tion for  use  and  occupation. 

35.  Same— Pleading— Essential  allegations. 

36.  Lease  in  not  forfeited— By  act  of  land- 

lord in  assigning  it. 

37.  Lease  of  oil  lands — Lessors  tenants  in 

common — Provisions  for  forfeiture 
— Notice  to  terminate  tenancy,  requi- 
sites of. 

38,39.  No  re-entry  without  three  days'  notice, 
40.  Notice    declaring    lease    forfeited  — 
When  insufficient. 

8810 


45. 

46, 
47. 

48, 49. 
50, 
SI. 


41,  Notice  demanding  rent — Is  necessary. 
42,43,  Same-^Is  not  insufficient,  when. 

44.  Same  —  Ponession  to  be  demanded — 
Basis  for  action. 
Notice  of  election  to  renew  lease — In 

general. 
Same — Liadmissible  evidence. 
Notice  to  perform — Demand  alone  is 

sufficient,  when. 
Same — Not  required,  when. 
Notice  to  quit— As  to  sufficiency  of. 
Same  —  Same  —  Where    it  describes 
premises, 

52.  Same  —  Same  —  Where  it  is  properly 

signed. 

63.  Same  —  Performance  of  covenant  — 
Need  not  be  demanded,  when. 

64.  Same — Service  upon  one  of  two  lessees 
— Sufficiency  of. 

55.  Same — Termination  of  tenancy — Thirty 
days'  notice  —  Demand  for  possea- 
sion. 

56.  Same— Same — Same — Prerequisites  to 
action. 

57.  Same — Same— Same — Tenant  at  will. 

58.  Same — Three  days'  notice  to  qnit. 

59.  Same — ^Waiver  of  right  to  serve. 
60, 61.  Same — When  not  required. 

62.  Parties  defendant — Subtenant  not  in 
actual  occupancy— Judgment  against 
tenant. 

63.  Prerequisites  to  action. 

64.  Receipt  of  rent — As  waiver  of  breach 
of  covenant  in  lease. 

65,66.  Recovery  of  possession — Bight  of  ac- 
tion. 

67.  Remedy  as  landlord — Contract  of  sale. 

68.  Rent— Who  liable  for. 

69.  Same — Necessity  for  demand  of. 

70.  Bent  due  and  accruing  rent — Right  to 
recover. 

71-  76.  Same — Separate  counts  for  rent,  etc, 
77-  79.  Security  for  rent — Effect  of  taking. 

80.  Tenancy  for  years — rNotice  to  qnit — 
Does  not  of  itself  terminate  the 

lease. 

81.  Same — Construction  as  to  forfeiture. 

82.  Tenant  is  guilty  of  unlawful  detainer, 
when, 

83.  Tender  of  rent  each  month,  which  the 
landlord  refuses  to  accept 

84.  Termination  of  tenancy — Suit  for  use 
and  occupation, 

85.  Unlawful  detainer  can  be  maintained, 
when — Against  tenant  after  assign- 
ment of  his  interest. 

86.  Same—Against  tenant  who  sublets. 

87.  Same  —  By  "successor  in  estate"  of 
lanalord, 

88.  Same  —  Breach  of  covenant  or  condi- 
tion of  lease. 

89.  Same — Land  let  upon  shares. 
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90.  Same— Tenant  holding  over  after  fixed 

term. 

91.  Same  —  Tenant  holding  under  void 

agreement. 

92.  Same  —  Where  person  remained  in 

house  moved  onto  premisea. 

93.  Same  —  Constmction  of  old  eonatitu- 

tion. 

94.  Same — Counter-claim — Has  no  place  in 

proceeding. 

95.  Same — Landlord's  right  to  possession 

of  premises  after  expiration  of 
tenant's  lease. 

96.  Same — Liabilitjr  of  tenant. 

97, 98.  Same — Relation  of  landlord  and  tenant 
can  not  be  predicated  on,  what. 

99.  Same — What  will  not  defeat  action. 

100.  Unlawful  detainer  can  not  be  main- 

tained, when — After  forfeiture,  un- 
less demand  is  made. 

101.  Same — Against  tenant  who  has  vacated 

premises, 

102.  Same  —  By  "successor  in  estate"  of 

landlord. 

103.  Same — Unlawful  entry  upon  possession 

of  tenant. 

104.  Same — Unlawful  entiy  upon  premises 

of  landlord,  whose  right  to  posses- 
sion has  passed. 

105.  Same  —  Where  proper  notice  was  not 

given, 

106.  Same— Where  relation  of  landlord  and 

tenant  does  not  exist. 

107.  Same — Where  tenancy  was  terminated 

before  demand. 

108.  Waiver   of   forfeiture  —  Continuing 

covenant — Estoppel. 

109.  Same — Clause  in  lease  —  Covenant  or 

condition  —  Lnmateriality  of  ques- 
tion. 

110.  Waste — Forfeiture  for  commission  of 

— ^Demand  of  performance  not  neees- 
mrj. 

See,  ante,  note  to  !!  1159.  1160  and  notes; 
post,  fS  1162.I179  and  notes. 

As  to  complaint  In  nnlawtnl  detainer, 
see.  post,  9  1166  and  note. 

As  to  right  to  ■  Civil  action  for  forclMe 
«niiT  and  detainer,  see  note  121  Am.  St. 
Bep.  172. 

A*  to  wbat  Is  nnlawfiil  detalacr^  see  note 

120  Am.  St.  Rep.  82. 

1.    A*  to  theory  and  purpose  of  statute. 

— The  theory  and  purpose  of  the  forcible 
entry  and  forcible  and  unlawful  detainer 
statute  Is  to  secure  a  Judicial  adjustment 
of  differences  as  to  the  rlffht  of  possession 
of  property,  and  thus  prevent  the  parties 
themselves  from  redressing  or  attempting 
to  redress  their  own  wronys  in  a  way  that 


would  be  likely  to  lead  to  serious  wronea 
avalnst  the  public  or  society, — San  Fran- 
cisco ft  Suburban  Home  Bldff.  Soc,  v.  Leon- 
ard, 17  Cal.  App.  2$2,  119  Fac  405. 

Ab  to  IntMtloB  of  atata^,  see,  ante, 
gil69,  note  par.  20. 

As  to  pupMc  of  the  aetlon,  see,  pu&t, 
1 1168,  note  par.  64. 

2.  The  summary  remedy  here  provided 
is  the  only  remedy  for  a  forcible  entry  pro- 
vided by  the  code;  and  a  right  of  action 
Is  here  given  to  one  In  actual  possession, 
where  a  forcible  entry  Is  made,  as  here  de- 
fined, even  by  the  owner,  and  damages  and 
restitution  of  property  may  be  recovered. 
—Walker  ▼.  Chanalor,  168  Cal.  127,  94  Pac, 

eo«. 

8.  Action  to  qnlet  title — ^Tenanta  kolding 
over — Right  to  poaaesslon. — Under  the  pro- 
visions of  the  above  section  fn  an  action 
In  which  a  landlord  seeks  to  quiet  his 
title  and  recover  possession  of  the  demised 
premises  where  the  croasTCompIalnt  shows 
that  the  defendants  held  over  and  remained 
in  possession  of  the  land  after  the  expira- 
tion of  their  flrst  year's  possession  thereof 
under  the  lease  alleged  to  exist,  for  a  suf- 
ficient length  of  time  to  comply  with  the 
provisions  of  subdivision  2  of  the  above 
section,  without  any  demand  of  possession 
or  notice  to  quit  by  the  lessor,  such  pos- 
session after  the  end  of  the  term  raises 
presumption  that  the  lessees  are  holding 
the  possession  by  permission  of  the  lessor 
and  are  so  entitled  to  hold  such  possession 
under  the  lease  for  an  additional  full  term 
(dictum).— Durst  v.  Jolly,  SB  Cal.  App,  184, 
169  Fac.  449. 

A*  to  holding  over.  See  pars.  S4,  86,  this 
note. 

4.  When  the  answer  of  the  lessee  con- 
tains nothing  showing  precisely  when  the 
defendant  went  into  possession  of  the  land 
under  the  agreement  whereby  the  lessor  Is 
alleged  to  have  agreed  to  execute  a  five 
years'  lease  of  the  land  to  the  lessee,  and 
there  Is  no  allegation  showing  wlien  the 
flrst  year  of  PQsaesslon  under  such  agree- 
ment expired  the  pleading  is  InsufBclent 
to  set  up  an  Issue  of  right  to  possession 
for  another  term  under  the  claimed  lease, 
within  the  provisions  of  the  above  section. 
—Durst  V.  Jolly,  86  Cal.  App,  184.  169  Pac. 
449. 

-  S.    Appeal— No  stay  pending  an. — There 

can  be  no  stay  of  proceedings  upon  an 
appeal  from  a  Judgment  of  restitution  In 
an  action  of  unlawful  detainer,  unless  the 
trial  Judge  so  directs,  and  in  such  case 
mandamus  does  not  lie  to  compel  him  to 
order  a  stay,  In  the  absence  of  an  abuse 
of  discretion  on  his  part  In  refusing  to 
make  such  order.— Kaiser  v.  Hancock,  2S 
Cal,  App.  S28,  148  Pac.  614. 

Aa  to  appeals  gcncnliy,  see,  post,  t  1178 
and  note, 

6.    Breach  of  collateral  eeveoant — Actloa 

*(es. — Although  a  covenant  to  give  secu- 
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rlty  for  the  payment  of  rent  la  collateral 
to  the  lease  It  accompanien,  yet  an  action 
In  unlawful  detainer  will  He  for  a  breach 
thereof  JUBt  the  same  as  for  the  breach 
of  a  covenant  running:  with  the  land. — 
Knight  V.  Black,  19  Cal.  App.  518,  12«  Pac. 
612. 

Am  to  arreemeBt  to  Klve  ■ecnrity  for 
rent  beinc  a  condition  and  not  a  covenaut, 

see  I  Kerr's  Cumulative  Current  Code  An- 
notations, Civil  Code.  S1922,  No.  II. 

T.  Brencli  of  cOTenant*  of  leaae — De- 
mand of  poasea«lon — Alternative  notice  not 
Be«««Mry  wheB«~In  those  cases  In  which 
the  conditions  and  covenants  In  a  lease 
violated  by  the  lessee  are  such  that  they 
can  not  be  performed  within  three  daya 
after  the  ^vlng  of  a  written  notice  and 
demand  of  possession,  the  lessor  is  not  re- 
quired to  serve  therewith  the  alternative 
three  days'  notice  to  perform  the  covenants 
of  said  lease  or  to  deliver  possession,  pro- 
vided for  in  subdivision  3  of  the  above 
section. — Matthews  v.  Dlgges,  45  Cal.  App. 
6$1,  1S8  Pac.  288,  following  the  doctrine 
In  Schnlttver  T.  Rose,  189  Cal.  666,  73  Pac. 
449;  Zucco  t.  Farulo,  87  Cal.  App,  6<2,  174 
Pac.  929. 

As  to  demand  and  a«ttce  to  «bM«  see 
para.  41-44,  48-61,  this  note. 

8.  Same — Other  than  fallnre  to  pay  rent 
.—Demand  not  neceaanry  when.— In  an  ac- 
tion by  a  lessor  against  the  lessee  In  which 
It  Is  alleged  that  the  lease*  breached  a 
covenant  to  plant  a  ranch  to  beets,  by 
planting  »  part  of  U  to  corn,  and  also 
committed  waste  In  that  he  unlawfully  di- 
verted from  the  teased  premises  water  de- 
veloped thereon  and  used  or  sold  It  for 
use  on  other  lands  the  violated  conditions 
of  the  covenant  being  such  that  they  can 
not  be  performed  within  the  three  daya' 
notice  required  by  subdivision  S  of  the 
above  section  no  notice  demanding  the  per- 
formance of  the  violated  condltiona  or  cov- 
enants of  the  lease  need  be  given  under  the 
provision*  of  subdivision  4  of  the  above 
section;  that  Is,  the  notice  In  such  case 
need  not  be  In  the  alternative,  but  It  will 
be  sufficient  simply  to  give  the  three  days' 

lotlce  demanding  the  possession  of  the 
property,  such  demand  for  possession  be- 
ing a  statutory  prerequisite  to  a  forfeiture 
of  the  lease. — Horton-Howard  v.  Payton, 
44  Cal.  App.  108,  186  Pac.  167,  following  the 
doctrine  In  Behnlttger  v.  Rose,  189  Cal.  662, 
73  Cal.  4&1. 

Am  to  demand,  see  pars.  48-61,  this  note. 

9.  Cbattel  mortsngc  to  aeeare  faltbfnl 
perrormnncc — Forcclonnrc  of  not  bnrrcd  by 
Judgment    In    nnlawfnl -detainer  notion. — 

The  right  of  a  lessor  upon  default  of  the 
lessee  In  the  payment  of  rent  to  maintain 
an  action  for  the  foreclosure  of  a  chattel 
mortgage  given  to  secure  the  faithful  per- 
formance of  the  covenants  and  conditions 
of  the  lease  Is  not  barred  by  the  recovery 
by  the  lessor  of  a  previous  Judgment  for 


such  unpaid  rent  In  an  unlawful  detainer 
proceeding,  when  the  mortgage  expressly 
gives  the  mortgagee  the  right  to  take  pos- 
session of  the  mortgaged  property  upon 
default. — Ashcroft  Estate  Co.  v.  Nelson.  » 
Cal.  App.  400,  147  Pac.  101. 

As  to  Meenrlty  for  rent,  see  pars.  77-79, 
this  note. 

10.  Constmctlon  of  section — As  to  gen- 
erally. — In  order  to  maintain  the  action  of 
unlawful  detainer.  It  is  essential  that  the 
conventional  relationship  of  landlord  and 
tenant  be  shown,  or,  in  other  words,  the 
action  is  limited  to  those  cases  In  which 
the  tenant  la  estopped  to  deny  the  land- 
lord's title. — FrancI*  v.  West  Virginia  Oil 
Co.,  174  Cal.  168,  162  Pac.  894. 

11.  Same— Action  Ilea  only  when  tenant 
continues  In  poaaesslon.  —  Action,  under 
above  section,  can  be  maintained  only  when 
tenant  continues  in  posseasion,  "In  person  or 
by  subtenant."  Henco,  It  can  not  be  main- 
tained against  executor  of  last  will  and 
testament  of  decedent,  who,  in  his  lifetime, 
was  tenant,  for  he  Is  not  person  mentioned 
In  statute,  or  subtenant.  Proceeding  is 
statutory,  and  can  be  resorted  to  only  in 
cases,  and  by  and  against  parties,  men- 
tioned in  statute. — Martel  v.  Meeban,  61 
Cal.  47,  60. 

12.  DIstiBBMlahed  In  Knowles  V.  Murphy, 
107  Cal.  107,  112,  40  Pac  111. 

U.    game    C rente*  a  men  mcanmptlon 

of  law. — ^Above  section  creates  presumption 
of  law  merely,  and  it  is  always  permissible 
for  either  of  parties  to  lease  to  show  cir< 
cumstances  tending  to  rebut  legal  Impli- 
cations arising  thereunder  from  continu- 
ous occupation  of  premises  after  expiration 
of  original  term. — Ambrose  v.  Hyde,  143 
Cal.  665,  657,  79  Pac.  64. 

14.  Same— Performance  mt  condltlonn  or 
covenant*.  —  Above  section  provides  that 
where  conditions  or  covenants  of  lease  can 
be  performed,  lessee  may,  within  three 
days  after  service  of  notici^,  perform  them 
and  so  save  forfeiture  of  his  lease.  By 
performing,  tenant  may  defeat  landlord's 
claim  for  possession.  Where,  however, 
covenants  can  not  be  performed,  law  recog- 
nizes that  It  would  be  an  idle  and  useless 
ceremony  to  make  demand  for  perform- 
ance and  so  dispenses  with  such  dem^ind. 
And  this  Is  all  Cfaat  it  does  dispense  with. 
It  does  not  dispense  with  demand  for  pos- 
session of  premises.  It  requires  that  In 
any  event. — Schnittger  v.  Rose,  139  Cal.  656,. 
662,  73  Pac.  449. 

15.  Same  —  Plaintiff  moat  come  within 
term*  of  atatnte. — One  who  seeks  summary 
remedy  allowed  by  this  section  must  clearly 
bring    himself    within    Its    terms. — Opera 

House  &  A.  Assoc.  v.  Bert,  62  Cal.  471,  472. 

10.  Same— Power  of  eoart  to  ctvc  Judg- 
ment for  rent— Doca  Bot  traaaforat  aettoa 
to    one    OB   coatraet^Tha   fact   that  the 
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atatute  provldea  that  the  court  shall  give 
Judgrment  for  the  rent  found  due  does  not 
transform  an  action  Id  unlawful  detainer 
Into  an  action  on  contract. — Arnold  v. 
Krlffbaum,  169  Cal.  131,  146  Pac  428. 

17.  An  action  of  unlawful  detainer  la  not 
one  for  the  recovery  of  a  debt,  but  Is  an 
action  which  baa  lor  Ita  primary  purpose 
the  recovery  of  the  posseaalon  of  real  prop- 
erty, and  the  part  of  the  Judgment  award- 
ing: damagea  for  unpaid  rent  is  merely  In- 
cidental thereto. — Aehcroft  Estate  Co.  v. 
Nelson,  26  Cal.  App.  400,  147  Pac.  101. 

1&  Same— ProTlao  that  notice  wed  net 
be  Klven. — Proviso  of  above  section  that  no- 
tice need  not  be  given,  where  covenants 
and  conditions  of  lease  are  Impossible  of 
performance,  does  not  apply  where  the 
lease  haa  been  terminated  and  no  longer 
exists,— Martin  v.  SpUvalo,  6<  Cal.  128,  ISO. 

19.  Same — Reason  for  preliminary  de- 
mand.— As  landlord  has  right  to  elect 
whether  he  will  consider  tenancy  ended 
or  not,  upon  breach  of  covenant,  It  would 
border  upon  extreme  hardship  to  construe 
above  section  so  as  to  subject  tenant  to  an 
action  of  unlawful  detainer,  with  Ita  aevere 
consequencea,  without  requiring  prelimin- 
ary demand,  and  giving  him  opportunity  to 
comply  with  it  and  surrender  premises. 
The  right  to  damages,  and  to  have  those 
damages  trebled,  would  accrue  to  landlord 
immediately  upon  filing  hla  suit,  notwith- 
standing tenant  might  Immediately  after 
bringing  of  action  be  willing  to  allow 
plaintiff  to  have  posaeselon,  or  would  have 
surrendered  it  without  suit  If  demanded  of 
him. — Schntttger  v.  Rose,  139  Cal.  656,  663, 
78  Pac.  449. 

Ae  to  demand  of  pOMeaslon.  see  pars.  48- 
61,  this  note. 

ao.  Same — Subdivision  1. — A  vendee  In 
the  posaesaion  of  land  under  a  contract  of 
sale  does  not,  upon  making  default  In  a 
payment  on  the  purchase -price,  become  a 
tenant  at  will  subject  to  removal  from  the 
land  by  the  summary  method  of  a  suit  In 
unlawful  detainer. — Francis  v.  West  Vlr- 
glnla  Oil  Co.,  174  Cal.   168,   162  Pac.  394. 

21.  Sam^-Snbdlvlilon  2. — Holding  over. 
In  view  of  the  circumstances  outlined  by 
subdivision  3  of  above  section,  establishes 
a  presumption  prima  facie  of  the  renewal 
of  the  lease  for  another  year  upon  the 
terms  formerly  existing,  but  such  presump- 
tion may  be  rebutted  by  evidence  offered 
by  either  party  to  the  lease. — Cowell  v. 
Snyder.  171  Cal.  291,  162  Pac.  920. 

22.  Where  the  relation  of  landlord  and 
tenant  Is  denied  by  the  latter,  the  three- 
day  notice  provided  by  above  section.  Is 
not  required  to  be  given. — Levy  v.  Hender- 
son. 31  Cal.  App.  789,  161  Pac.  1004. 

28.    Tenant's  death  during  term  of  leaiie. 

— Landlord,  when  he  rents  his  property, 
must  be  presumed  to  anticipate  po.islble 
contingency  of  tenant's  death  during  term 


of  lease,  and  to  know,  in  that  event,  that 
he  will  not  be  entitled  to  resort  to  extra- 
ordinary remedy  provided  for  by  above  sec- 
tion; and  there  Is  no  good  reason  why  lan- 
guage of  code  should  be  strained  ao  an  to 
uphold  Judgment  agalnat  an  eatate  In  tiature 
of  penalty  for  three  times  amount  which 
would  be  due  for  rent  if  tenant  had  lived. 
— Martel  v.  Meehan,  6S  Cal.  47,  50. 

24.  Same~-WIth  seetlaa  1582,  poat — Ac- 
ttona  "mgrninrnV*  oxecntora,  etc.  —  Reasons 
why  provisions  of  section  1682,  post,  do 
not  apply  to  action  brought  under  provi- 
sions of  above  section  "against"  an  executor 
of  one  who.  In  his  lifetime,  had  been  ten- 
ant of  plaintiff,  do  not  exist  In  case  of  ac- 
tion "by"  executors. — Knowles  v.  Murphy, 
107  Cal.  107,  109,  112,  40  Pac.  111. 

35.  8BBi»— Same— Aetlona  **by"  exeentora, 
etc. — It  Is  expressly  provided  In  section 
1SS2,  post,  that  executors  and  administra- 
tors may  bring  action  for  recovery  of  any 
property  in  all  cases  In  which  same  might 
have  been  brought  by  their  teatator,  and 
while  they  are  engaged  in  administration 
of  estate  such  executors  are  to  be  regarded 
as  "successors  of  estate  of  landlord."  for 
purpose  of  giving  notice  authorized  by  above 
section,  and  enforcing  against  tenant,  who 
la  guilty  of  unlawful  detainer,  remedy  pro- 
vided by  law, — Knowles  v.  Murphy,  107  Cal. 
107,  112,  40  Pac.  111. 

M.  BUectmcnt — As  to  generally. — When- 
ever landlord  Is  entitled  to  bring  action 
of  forcible  entry  and  detainer  against  ten- 
ant at  sulterance,  after  having  given  re- 
quisite notice  to  quit,  he  may.  Instead  of 
proceeding  under  that  form'of  actlonv  main- 
tain action  of  ejectment. — McCarthy  v.  Yale, 
39  Cal.  fi86,  587. 

27.  Same — Against   bold-over  tenants. — 

After  tenancy  at  will  has  been  terminated, 
by  giving  of  notice  required  for  that  pur- 
pose, position  and  rights  of  parties  are 
changed;  tenants  are  In  position  of  holding 
over  after  end  of  their  lease,  and  right  of 
re-entry  upon  premises  accrues  to  lessor. 
This  right  Is  enforcible  by  lessor  by  one 
of  two  remedies.  He  may  maintain  eject- 
ment against  •  hold-over  tenants,  without 
further  notice  of  them,  or  he  may  commence 
action  of  unlawful  detainer  against  them, 
after  he  had  made  demand  for  possession, 
by  giving  them  three  days'  notice  as  pro- 
vided In  above  section.  Without  such  notice 
and  demand,  summary  proceeding  of  action 
of  unlawful  detainer  is  not  maintainable. 
—Martin  v.  Splivalo,  66  Cal.  128,  129. 

As  to  kolding  Over,  see  pars.  24,  K,  this 
note. 

3S.  Fallnre  to  pay  rent—Tern Inatlon  of 
lensc  for— Lease  for  flxrd  period— Right  to 
growing  crops. — In  a  case  In  which  there 
\3  a  lease  for  a  fixed  term  of  years,  with 
the  rent  payable  at  stated  times,  which  Is 
terminated  by  the  act  of  the  lessee  atone, 
by  hia  failure  to  pay  the  rent  when  due, 
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the  lessee  has  no  such  estate  In  the  land 
as  would  entitle  him  or  his  subtenant  to 
claim  the  ffrowlnff  crops  or  emblements 
after  such  termination  of  the  lease. — 
Affoure  T.  Plummer,  176  Cal.  643,  166  Pac. 
Sll.  . 

sa.  Poifcltar*  •t  le«»  —  Demam*  fo» 
reat. — To  work  forfeiture  of  lease  for  non- 
payment of  rent,  landlord  must  make  de- 
mand for  precise  sum  due  on  premises,  or 
wherever  rent  is  payable. — Gage  v.  Bates, 
40  cal.  iSi.  386. 

Aa  to  demaaA  fov  real,  see  pars.  41-44, 
this  note. 

Aa  to  «eBMa«  fOr  posaeuloa.  see  pars. 
48-61.  this  note. 

so.  Same —  Neccssltr    for    deaiaad  far 

rent.  etc. — As  a  general  rule,  a  demand  for 
unpaid  rent  Is  a  condition  precedent  to  any. 
action  to  enforce  a  forfeiture  of  the  lease 
for  such  nonpayment,  whether  It  be  an  ac- 
tion of  ejectment  brought  by  the  lessor, 
or  the  summary  proceeding  In  unlawful  de- 
tainer provided  for  by  statute.  But,  as  ex- 
ceptions to  such  rule,  the  common-law 
necessity  for  a  previous  demand  of  the 
rent  may  be  obviated  by  a  statute  provid- 
ing otherwise,  or  by  provision  In  the  lease 
dispensing  with  a  demand,  or  by  acts  of 
the  tenant  amounting  to  a  waiver  thereof. 
— Mossl  V,  Fairbanks,  19  Cal.  App.  866,  135 
Pac.  1071. 

As  to  e«HltaUe  relict  froai  forfcltare  for 
aoapaymeat  oK  rent,  see  note  Ann.  Cas. 
191SA,  828. 

Aa  to  tender  of  rent  by  tenant  before 
declaration  of  forfeiture  by  landlord,  aa  ■ 
valid  tender,  see  note  Ann:  Cas.  19I3D, 
1009. 

81.  Same  — Re-eatrr. — The  general  rule 
la  that  a  demand  for  rent  must  be  made 
before  a  forfeiture  of  a  lease  can  be  de- 
creed, and  this  rule  Is  not  abrogated  by 

Civil  Code  section  79S,  authorizing  an  ac- 
tion for  the  possession  of  real  property  at 
any  time  after  the  right  of  re-entry  has 
accrued;  nor  is  the  rule  changed  by  Civil 
Code  section  791.  providing  that  whenever 
the  right  of  re-entry  Is  given  to  a  grantor, 
such  re-entry  may  be  made  at  any  time 
after  the  right  has  accrued  upon  three 
days'  notice,  as  provided  In  above  section 
and  section  1162,  post.  In  other  words, 
the  right  of  re-entry  for  nonpayment  of 
rent  does  not  accrue  until  a  demand  has 
been  made  for  its  payment  regardless  of 
the  section  of  the  code  under  which  the 
action  is  brought. — Mossi  v.  Fairbanks,  19 
Cal.  App.  355,  125  Pac.  1071. 

32.  Since  a  substantial  performance  of 
the  conditions  of  a  lease  Is  all  that  the 
law  requires,  equity  will  not  declare  a  for- 
feiture for  breach  of  condition  which  the 
tenant  has  offered  substantially  to  per- 
form, and  In  good  faith  to  protect  the  rent 
due  or  to  become  due  under  the  lease. — 


Knight  T.  Black,  19  Cal.  App.  518,  136  Pac. 
613. 

SS.   Faralahed  hotel  —  PenMaalty.  —  The 

action  of  unlawful  detainer  will  He  not- 
withstanding the  leascid  premises  consist 
of  a  furnished  hotel  and  cover  both  real 
and  personal  property. — ^WUson  T.  Sadlelr, 
26  Cal.  App.  867.  14<  Pac.  1061. 

S4.  Holding  over— RlKbta  of  landlord- 
Action  for  Me  and  oeenpntlvn  may  be  main- 
tained by  a  landlord,  in  view  of  the  pro- 
visions of  the  above  section  and  of  section 
3334  Civil  Code,  where  a  tenant  holds  over, 
and  he  Is  not  confined  to  an  action  for 
mesne  profits,  notwithstanding  that  after 
the  holding  over  of  a  tenant  the  landlord 
never  changed  the  contract  of  tenancy  by 
sufferance  Into  a  tenancy  at  will  upon  like 
terms  as  the  original  tenancy. — Richmond 
Wharf  St  Dock  Co.  v.  Blake,  181  Cal.  464, 
186  Pac.  184. 

See,  also.  par.  27,  this  note. 

Aa  to  aeifoa  to  «nlct  title  agataat  ten- 
aota  holding  over,  see  par.  8,  this  note. 

As  to  teMot  koldlag  over  after  fixed 
tern,  see  par.  90,  this  note. 

8B.  Same  —  Pleadlag  —  Biasentlal  nllega- 
tloaa. — A  land  owner  who  brings  a  suit  for 
the  use  and  occupation  of  his  property  need 
only  allege  his  ownership  of  the  land,  occu- 
pation by  defendant,  the  reasonable  value 
of  the  use  of  the  property  for  the  period  of 
occupation  and  that  such  sum  Is  unpaid. — 
Richmond  Wharf  &  Dock  Co.  V.  Blake,  181 
Cal.  454,  186  Pac.  184. 

Aa  to  eonwlalat.  rc^lrcmcBta  of  aad 
anflleleney,  see,  post,  1 1166  and  note. 

89.  Lease  ta  not  forfeited— Ay  met  of 
landlord  In  aaalgnlnv  If,  and  act  of  as- 
signee In  making  demand  for  rent  where 
fact  of  assignment  is  not  made  known  i> 
tenant. — O'Connor  t.  Kelly,  41  Cal.  432,  434. 

S7.    Lease  of  oil  laade— Lcasom  tenant* 

In  eenmon— Provtalon  for  f or f el tar«— No- 
tice to  terminate  tenancy,  reqnisltca  of. — 

In  the  case  of  a  lease  of  oil  lands  In  which 
the  lessors  are  tenants  In  common,  and 
the  lease  provides  that  a  failure  on  the 
part  of  the  lessees  to  perform  any  of  the 
conditions  embodied  In  the  lease  for  a 
period  of  thirty  days  shall  render  the  lease 
null  and  void  If  the  lessor  shall  so  elect, 
upon  breach  of  the  conditions  in  the  lease, 
a  forfeiture  of  the  leasehold  Interest  for 
such  breach  of  conditions  can  be  declared 
only  by  the  Joint  or  concurrent  action  of 
all  the  lessors,  under  the  provisions  of  the 
above  section — Jameson  v.  Chanslor-Can- 
field  Midway  Oil  Co.,  176,  Cal.  1,  187  Pac. 
369. 

38.  No  re-entry  wlthont  three  day**  n»< 
ticc. — Whenever  right  of  re-entry  Is  given 
to  grantor  or  lessor  In  any  grant  or  lease, 
or  otherwise,  such  re-entry  may  be  made 
at  any  time  after  right  has  accrued,  upon 
three  days'  notice,  as  provided  in  above  and 
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next  BUcceedlns  section  <Civ.  Code  g  791), 
—See  Smith  v.  Hill,  S3  Cal.  61,  62. 

A«  to  effect  of  notice  apon  rlKht  of  land- 
lord to  re-eatera  or  proceed  aceordlav  to 
law,  to  reeoTcr  poMcaaioB.  see  Kerfe  Cyc, 
CiT.  Code,  2d  ed.,  i  790  and  note. 

Am  to  liow  and  when  re-cBtry  Im  to  be 
made,  see  Kerr'e  Cyc.  Civ,  Code.  2d  ed., 
!  791  and  note. 

As  to  aeceasltr  of  three  dare*  notice 
where  rlKht  of  re-entry  haa  been  reacrred. 

aee,  post,  g  1162  and  note  par.  6.' 

Aa  to  notice  to  «nlt  and  demand  for 
payment  af  rent,  aee  pars.  41-44,  60-».  this 
note. 

39.  Where  right  of  re-entry  has  accrued 
under  lease  no  action  for  unlawful  detainer 
can  be  had  until  three  days'  notice  hae 
been  given  as  provided  In  this  and  next 
succeeding  section. — Smith  v.  Hill,  63  Cal. 
61,  52. 

40.  Notice  declaring  leaMe  forfeited — 
When  InsnlBclent. — ^Under  subdivision  3  of 
above  section,  notice  declaring  lease  for- 
feited because  of  non-performance  of  cove- 
nant,  other  than  nonpayment  of  rent,  and 
demanding  possession  of  demised  premises 
forthwith.  Is  insufflclent. — Opera  House  & 
A.  Assoc.      Bert,  E2  Cal.  471,  472. 

41.  ITotlce  demanding  rent— la  necessary. 

— Where  lessee  falls  to  pay  rent,  it  is 
essential  prerequisite,  to  maintain  unlawful 
detainer  under  this  section,  that  three  days' 
notice  demanding  payment  of  rent  due  or 
possession  of  leased  premises  should  be 
served  upon  defendants  as  subdivision  2  of 
above  section  requires.  It  la  equally  essen- 
tial to  allege  the  service  of  such  demand 
in  the  complaint,  and  if  controverted,  prove 
It  on  trial. — Lacrabere  v.  Wise,  141  Cal.  644, 
SSe,  76  Pac.  186. 

As  to  nceeaslty  for  demand  of  rent,  see 

par.  69,  this  note. 

As  to  notice  to  «nlet.  see  pars.  60-61,  this 
note. 

4z.  Same — Is    not    InsolBelent,  when. — 

Notice  demanding  rent  is  not  insufUclent 
by  reason  of  calling  for  rent  of  preceding 
month  without  denoting  what  such  pre- 
ceding month  was,  where  fuller  specifica- 
tion of  acts  would  not  have  given  de- 
fendant any  clearer  conception  of  meaning 
and  purpose  of  such  notice, — Newman  v. 
Bird,  60  Cat.  372,  874,  375. 

43.  A  notice  to  quit  Is  not  InsuQIcIent 
for  failure  to  show  whether  the  representa- 
tive who  signed  it  for  the  owner  as  "her 
attorney"  was  the  attorney  in  fact  or  at 
luw.— Arnold  T.  Krigbaum,  169  Cal.  131,  146 
Pac.  423. 

44.  Same— FossesalOB  to  be  demanded— 
Basis  for  action. — Where  tenant  holds  over, 
and  rent  remains  unpaid  tor  space  of  three 
days  after  it  becomes  due,  landlord's  de- 
mands for  payment  of  rent  and  delivery 


of  possession,  if  both  are  made  at  same 
time,  are  sufficient  on  which  to  base  an 
action  for  unlawfully  holding  over. — Brum- 
magim  t.  Spencer,  29  Cal.  661,  664. 

As  to  notlee  to  «ntt,  see  pars.  SO-61,  this 
section. 

40.  Notice,  of  election  to  renew  lease — 
In  general. — In  case  of  lease  with  privilege 
of  renewal  It  Is  Incumbent  upon  lessee  de- 
siring to  exercise  his  option  to  give  notice 
of  his  election  before  expiration  of  original 
term. — Shamp  v.  White,  106  Cal.  220.  222 
SO  Pac.  637. 

40.  Same— Xnadmlaalfele  evldenec  of  no- 
tice of  Intention  to  renew  lease  in  action 
ff>r  unlawful  detainer. — Shamp  v.  White. 
106  Cal.  220.  228.  39  Pac.  637. 

47.  Notice  to  perform— Demand  alone  Is 
anmelent,  when. — If  covenants  in  lease  can 
be  performed,  notice  required  by  this  sec- 
tion Is  In  alternative,  either  to  perform 
them  or  dellever  possession.  When  cove- 
nants are  beyond  performance,  and  alter- 
native notice  would  be  useless,  demand  for 
possession  alone  is  necessary.  If,  upon 
demand,  tenant  surrenders  possession,  ne- 
cessity for  any  summary  proceeding  is  at 
an  end,  and  by  demand  is  accomplished 
what  law  otherwise  would  accord  him 
under  such  proceeding. — Schnlttger  v.  Rose. 
130  Cal.  666,  662,  7S  Pac.  449. 

48.  Snme  —  Hot  required,  when.  —  Under 
subdivision  3  of  above  section,  landlord's 
right  of  action  against  tenant  accrues  upon 
latter's  continuing  In  possession  of  de- 
mised premises  In  person,  or  by  subtenant, 
after  neglect  or  failure  to  perform  any 
condition  or  covenant  of  lease,  and  no  no- 
tice to  him  to  perform  Is  required.  If  It 
appears  that  covenant  or  condition  can  not 
afterwards  be  performed  by  him. — Kelly  v. 
Teague,  63  Cal.  68.  60. 

49.  Where  premises  have  been  leased 
wUh  covenant  not  to  sublet,  and  lessee 
violates  such  covenant  by  subletting.  It  is 
difficult  to  Imagine  any  purpose  that  could 
be  subserved  by  landlord's  serving  notice 
on  lessee  to  perform  covenant  not  to  sublet 
when  he  had  already  sublet.  If  notice 
were  served  It  would  be  Impossible  for 
tenant  not  to  do  that  which  he  had  already 
done.  The  notice  mentioned  in  this  statute 
has  no  application  to  conditions  or  cove- 
nants that  can  not  be  performed  after  no- 
tice.— Harloe  v.  Lambie,  132  Cal.  133  135 
64  Pac.  88. 

00.    Notice  to  qalt— As  to  sanelcncy  ol. 

— In  action  for  unlawful  detainer  of  leased 
premises,  where  It  Is  found  that  defendants 
entered,  under  lease.  Into  possession,  and 
continued  during  term,  paying  rent  re- 
served, until  term  ended,  when  they  refused 
to  surrender  possession,  and  held  over 
against  lessor's  consent,  there  was  no  ten- 
ancy at  will  and  notice  given  to  defendants 
under  this  and  next  succeeding  section  to 
quit  and  surrender  possession  was  suffl- 
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dent.— Perln*       Ttetfue,  99  CaL  446,  447, 

6  Fac  84. 

Am  to  Mtlee  to  ««tt  mmA  toaud  of  poa- 
■esalaB  hmtmm  taida  tmr  aetiMi.  aea  par.  44, 
this  note. 

Aa  to  aotlca  to  «att  wkera  tenaaer  to* 
T«an*  a«fl  par.  80,  this  note. 

Aa  to  aatlcc  to  «nlt,  ■■fleleacr  and  eSect 
of.— See,  post,  9  1188  and  note  pars.  2-B. 

SI.  Sane  —  SaM  —  Where  It  dexerlliea 
premlaek. — Notice  to  quit  Is  suRlcIent  If  It 
describes  premlaea  demanded  with  auch  cer- 
tainty that  tenant  Is  not  misled  thereby, 
although  there  may  be  Inexactneas  In  some 
particulars  respecting  description  of  prem- 
ises.—King  V.  Connolly.  44  Cal.  236,  238. 

82.  Same— Same— Where  it  ia  properly 
KiCHed. — In  action  of  unlawful  detainer,  no- 
tice to  tenant  to  quit,  which  purports  to 
come  from  landlord,  and  Is  alsned  by 
authority,  by  latter"s  attorney,  is  valid, 
though  it  was  signed  without  any  written 
authorisation.— Pel  ton  v.  Millard.  81  Cal. 
840.  641,  21  Pac.  B33,  22  Fac.  750. 

5S.  Same  —  Performance  of  covenant — 
Need  not  be  demanded,  when.— Xn  the  case 
of  the  breach  of  a  covenant  in  a  lease 
other  than  covenanta  for  the  payment  of 
rent,  a  notice  to  quit  because  of  non- 
performance of  covenants  of  lease  need  not 
demand  a  performance  of  a  covenant  to 
take  care  of  trees,  cultivate  the  ground, 
or  furnish  the  landlord  vegetables,  because 
such  covenants  could  not  be  performed 
afterward. — Zucco  v.  Farullo,  37  Cal.  App. 
562.  174  Pac.  927,  following  the  doctrine  liii 
Schnittger  v.  Roae,  139  Cal.  656,  73  Pac. 
449. 

54.  Snne  —  Service  upon  one  of  twa 
le«eeca— Snffldeacy  «f. — In  a  caae  in  Which 
lessees  had  bound  themselves  together  as 
copartners  to  the  lease,  standing  thus  in 
opposition  to  the  lessor,  that  occupied,  aa 
between  themselves,  and  as  to  the  lessor, 
a  relation  kindred  to  that  of  copartners. 
If,  in  fact,  that  may  not  actually  have  been 
regarded  by  the  lessor  as  copartners  of 
the  service  upon  one  of  such  lessees  of  a 
notice  to  quit,  the  notice  being  addressed 
to  both  leasees,  is  a  sufficient  notice  to 
terminate  the  tenancy  and  to  justify  the 
commencement  of,  an  action  In  unlawful 
detainer. — Gentry  v.  Citron.  36  Cal.  App. 
288.  171  Pac.  1078. 

55.  Sane  —  TcrmlnatioB  of  tenancy  — • 
Thirty  days*  aotlee— Demand  for  poasesnion. 
— To  maintain  action  of  unlawful  detainer, 
against  tenant  at  will  for  holding  over, 
it  is  incumbent  upon  landlord  to  terminate 
tenancy  by  first  giving  thirty  days'  notice, 
and,  at  expiration  of  that  time,  make  de- 
mand for  possession.— King  T.  Connolly,  61 
Cal.  181,  183. 

As  to  demand  Of  poaseaslop.  see  pars. 
48-61,  this  note. 

Stt,  Same — Same — Same  —  Prere^ulelto  to 
■etion.— When  It  is  provided  In  lease  that. 
In  case  of  sale  of  demised  premises,  thirty 
days'  notice  instead  of  three  days'  notice 


to  quit  shall  be  dven,  lease  is  terminated 
by  sale  of  property  and  tenant  Is  entitled 

to  thirty  days'  notice  to  quit  before  action 
in  unlawful  detainer  will  lie.  No  further 
notice  Is  required. — Buhman  t.  Nickels  * 
Brow^n  Bros«  1  CaL  App.  266,  82  Pac.  86,  86. 

Aa  to  prere^nlaltca  af  aetloa,  see  par. 
(8,  this  note. 

ST.  Same — Same — Same— Tenant  at  wilL 
—One  who  enters  upon  land  by  permission 
of  owner,  under  void  parol  contract  or 
under  void  lease,  or  pending  unexecuted  ne- 
gotiations for  written  lease.  Is  tenant  at 
will,  and,  belnff  lawfully  In  possession,  his 
tenancy  can  be  terminated  only  by  thirty 
days'  notice. — Carterl  v.  Roberts.  140  Cal. 
164,  167,  78  Pao.  818.  * 

Aa  to  tonaaey  at  will  aad  aatlee  to  qalt* 
see,  post,  91162  and  note  pars.  7-16. 

S&  Same— Three  dayn*  aotlee  to  qvlt 
provided  lor  In  subdivision  2  of  above  sec- 
tion is  not  required  to  be  given  In  case 
where  tenant  to  real  property  continues  In 
possession  without  consent  of  his  landlord, 
after  expiration  of  fixed  term  for  which  It 
has  been  let  to  him. — Earl  Orchard  Co.  v. 
Fava.  138  Cal.  76,  79,  70  Pac.  107S. 

58.  Same — Wnlver  of  rUrht  to  serve.— 
The  unconditional  acceptance  by  a  land- 
lord of  money  as  rent,  which  rent  had 
accrued  after  the  time  the  tenant  should 
have  surrendered  possession,  would  con- 
stitute strong  evidence  that  the  landlord 
waived  his  notice  to  quit. — Alden  v.  May- 
field,  163  Cal.  793,  127  Pac.  44. 

60.  Some — When  not  required — Where  an 
action  of  unlawful  detainer  is  based  upon 
subdivision  1  of  above  section,  and  tenancy 
alleged  In  complaint  is  tenancy  at  sufferance 
and  not  at  will,  no  notice  to  quit  is  re- 
quired.— Lee  Chuck  v.  Quan  Wo  Chong  A 
Co.,  91  Cal.  593,  597,  28  Pac.  46. 

61.  After  death  has  terminated  tenancy 
at  sufferance,  or  at  will,  tenant's  possession 
thereafter  as  against  heirs,  who  are  vested 
with  right  of  entry.  Is  wrongful.  The  tenant 
ie  not,  therefore.  In  possession  as  tenant 
from  year  to  year  and  is  not  entitled  to  no- 
tice to  quit  under  above  section. — Joy  v.  Mc- 
Kay. 70  Cal.  445,  446,  11  Pac.  763. 

62.  ParticN  defendant— Sob  tenant  not  la 
actual  oecapaney— Judgment  aKainat  ten- 
ant.^— In  a  caae  of  unlawful  detainer,  after 
notice  of  forfeiture  of  lease  for  default  In 
payment  of  rent,  a  Judgment  against  the 
tenant  for  the  rent  due  and  for  restitution  of 
the  premises  Is  binding  on  a  snbtenant,  who 
Is  not  in  the  actual  occupancy  of  the  prem- 
ises whether  at  the  time  of  the  service  of 
the  three  days'  notice  of  demand  for  pay- 
ment of  the  rent  or  for  possession  of  the 
premises,  or  at  the  time  of  the  commence- 
ment of  the  action,  and  who  was  not  made 
a  party  defendant  therein,  under  the  pro- 
visions of  subdivision  4  of  the  above  section 
and  of  section  1164,  post. — ^Agroure  Flum- 
mer,  176  Cal.  543,  166  Pac  311. 

Aa  to  partira  defendant  ■caemlly,  se^ 
post,  1 1164  and  note. 
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•3.    Pr«re«aMt«>  to  «ctIi«^Xt  Is  not  W- 

-■ential  to  the  malntenanca  of  an  action  of 
unlawful  detainer  to  recover  the  poueBslon 
^of  premlBee  described  In  the  lease  as  a  cer- 
tain building  "on  the  southwesterlr  line  of 
California  and  Larkln  streets"  In  San  Fran~ 
Cisco,  to  first  bring  an  independent  action  to 
reform  the  description  by  subatitutlnK  the 
word  "corner"  for  the  word  "line,"  aa  Judi- 
cial notice  will  be  taken  of  the  fact  that 
there  is  no  southwesterly  line  of  such 
streets. — Olcovlch  v.  Z>eren)herff,  27  Cal.  App. 
194,  149  Fac  376. 

Am  to  prereqalsltea  »f  action,  see  par.  56, 
this  note. 

M,  Receipt  of  rent^Ae  walTer  of  breach 
<:t  covenant  In  leaae.< — Receipt  Of  rent  ac- 
cruing after  breach  of  covenant  In  lease, 
with  full  notice  thereof,  is  waiver  of  breach, 
and  lessor  having  once  waived  such-  breach 
has  no  rigrht  of  entry  thereafter  for  for- 
feiture.— McOlynn  v.  Moore,  26  Cal.  384.  39fi. 

65.  Reeovcrr  of  poaaesaloa— Rlcht  of  ac- 
tion.— The  right  to  maintain  an  action  by 
"the  successor  in  estate  of  his  landlord"  Is 
expressly  conferred  by  above  section.  Also, 
section  829  of  the  Civil  Code  provides:  "A 
person  to  whom  any  real  property  is- trans- 
ferred or  devised,  upon  which  rent  has  been 
reserved,  or  to  whom  any  such  rent  1b  trans- 
ferred. Is  entitled  to  the  same  remedies  for 
the  recovery  of  rent,  for  nonperformance  of 
any  of  the  terms  of  the  lease,  or  for  any 
waste  or  cause  of  forfeiture,  as  his  grantor 
or  devisor  might  have  had."  Mence  attorn- 
ment of  the  tenant  ie  not  necessary  to  en- 
able plaintiffs,  as  vendees  of  the  leased 
lands,  to  maintain  the  action. — Plummer  v. 
Agoure,  20  Cal.  App.  319,  128  Pac.  1014,  1016. 

66.  Where,  by  an  ex  parte  order  made  by 

rhe  court,  the  assignee  of  a  lease  was  sub- 
stituted as  defendant  In  an  action  thereon, 
such  order  was  clearly  erroneous,  and  hence 
it  was  not  error  for  the  court  to  vacate  the 
Fame,  since  such  assignee  Is  not  a  necessary 
party  to  the  action. — Plummer  v.  Agoure, 
20  Cal.  App.  319.  128  Pac.  1014,  lOlS. 

67.  Remedy  a*  landlord— Contract  o( 

— Where  written  contract  of  sale  Is  executed 
contemporaneously  with  lease,  refusal  upon 
vendee's  part  to  perform  may  put  an  end 
to  contract  of  sale  at  option  of  lessor,  and 
leave  him  at  liberty  to  pursue  his  remedy 
as  landlord.! — ^Norton  v.  Sturla,  83  Cal.  669, 
661.  23  Pac.  627. 

08.  Rent — Who  liable  for, — One  unlaw- 
fully withholding  the  possession  of  land  and 
In  default  for  me  rent  thereof  can  not  es- 
cape his  obligation  by  assigning  the  lia- 
bility to  another. — Plummer  v,  Agoure,  20 
Cal.  App.  319.  128  Pac.  1014.  1016. 

no.  Same — Ncceii«Ur  for  demand  of. — The 
^f;neral  rule  Is  that  a  demand  for  the  rent 
must  be  made  before  forfeiture  will  be  de- 
creed.— Hossl  V.  Fairbanks,  19  Cal.  App.  S6S, 
125  Pac.  1071.  1072. 

As  ts  nereaalty  for  dcnand  of  rent,  see 
pars.  41-44,  this  note. 


re.    Beat  §mm  and  accmlns  rent— Rlvkt  to 

McoTcr. — In  an  action  for  unlawful  detainer 
the  plaintiff  Is  entitled  to  recover  not  only 
the  rent  due  and  demanded  at  the  time  of 
giving  notice,  but  all  rent  accruing  and  un- 
paid up  to  the  time  of  the  trial. — Holland  v. 
Eastern  Outfitting  Co.,  16  Cal.  App.  443,  117 
Pac.  662. 

Aa  to  complaint  In  action  to  rccOTcr  rent, 
see,  post,  I  1166  and  note. 

71.  Sane— Separate  eoanta  for  rent,  etc 
— The  fact  that  the  pleader  In  unlawful  de- 
tainer sets  forth  the  nonpayment  of  rent 
accruing  after  service  of  the  notice  In  sepa- 
rate counts  does  not  constitute  such  mat- 
ters separate  causes  of  action. — Holland  v. 
Eastern  OutfltUnff  Co.,  1«  Cal.  App.  443,  IIT 
Pac.  662. 

72.  Damages,  In  an  action  to  recover  the 
rents.  Issues,  and  profits  of  a  tract  of  land, 
may  be  established  either  by  showing  rents 
and  profits  actually  received  or  by  proving 
the  annual  rental  value  of  the  land. — Nathan 
v.  Dlerssen,  164  Cal.  607,  130  Pac.  12,  14. 

73.  Interest  upon  the  rents.  Issues,  and 
profits  of  the  premises  during  the  period  of 
the  withholding  may  be  allowed  when  neces- 
sary to  a  complete  indemnity.^ — Nathan  t. 
Dlerssen.  164  Cal.  607,  ISO  Pac.  12,  14. 

74.  If  the  action  Is  one  In  which.  Under 
the  Issues  framed,  a  Judgment  for  restitu- 
tion and  rents  and  profits  might  properly 
have  been  rendered,  the  fact  that  the  plain- 
tiff came  Into  possession  of  the  premises 
after  the  commencement  of  the  action  did 
not  deprive  him  of  hla  right  to  a  judgment 
for  mesne  profits. — Nathan  v.  Dlerssen.  164 
Cal.  607,  130  Pac.  12,  14. 

76.  A  plaintiff,  unlawfully  dispossessed 
of  land,  may  unite  In  one  and  the  same 
action  a  claim  to  recover  specific  real  prop- 
erty or  one  for  damages  for  withholding 
thereof,  or  for  waste  committed  thereon,  and 
the  rents  and  profits  of  the  same. — ^Nathan 
V.  Dlerssen.  164  Cal.  607,  130  Fac.  12,  14. 

76.  It  was  without  doubt  the  established 
rule  at  common  law  that  an  action  against 
a  wrongful  disseizor,  for  mesne  profits, 
could  not  be  maintained  except  by  a  {>laln- 
tlff  who  had  regained  actual  possession  of 
the  premises,  or,  at  least,  had  recovered  a 
Judgment  in  ejectment. — Nathan  v.  Dlerssen, 
164  Cal.  607.  130  Pac.  12.  13. 

77.  Sccnrtly  (or  rent — Bflect  of  inklaR. — 
Unlawful  detainer  Is  primarily  a  pos.'<c8sory 
action,  which  can  not  be  defeated  or  de- 
layed by  the  fact  that  the  landlord  has  taken 
security  for  his  rent,  without  destroying 
the  manifest  design  of  the  legislature  to 
provide  a  summary  remedy  for  the  recov- 
ery of  the  possession  of  the  premises  with- 
held by  a  tenant  in  violation  of  the  cove- 
nants of  a  lease  or  other  agreement. — 
Toplitz  V.  Standard  Co,,  26  Cal.  App.  676, 
143  Pac.  52. 

Aa  to  right  to  (oreelose  chattel  mortgage 
glveB  to  Mccnre  faithful  performance,  not- 
wltliatai>dtaiK  Jndmnent  tow  rent  In  forcible 
lietalner  praceedlnca,  see  par.  9,  this  note 
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78.  Incidentally  a  judgment  for  the  plain- 
tiff In  an  action  ot  unlawful  detainer  may 
award  such  actual  damagres  as  may  have 
been  occasioned  by  a  withholdlngr  over  after 
a  breach  of  the  covenants  of  the  lease;  and 
In  addition  may,  If  the  circumstances  of  the 
case  Justify  It,  award  to  the  plaintiff  by  way 
of  punitive  damages  a  sum  equal  to  treble 
the  amount  of  the  rent  then  due;  but  in  no 
sense  is  an  action  of  unlawful  detainer  one 
for  the  recovery  of  a  debt  or  the  enforce- 
ment of  a  rigrht  secured  by  a  mortsagre  given 
for  security  of  the  rent  reserved  in  the  lease 
under  which  the  premises  are.  held,  and 
therefore  the  existence  of  such  mortsasre 
can  not  be  pleaded  as  a  bar  to  the  action, 
under  the  provisions  of  section  726,  ante. — 
TopUts  T.  BUndard  Co..  26  Cal.  App.  676.  148 
Pac  M. 

79.  In  an  action  of  unlawful  detainer, 
where  the  trial  court  found,  in  substantial 
accord  with  the  admitted  alleiratlona  of  the 
complaint.  In  favor  of  the  plalntifCs  In  so 
far  as  concerned  the  execution  of  the  lease 
and  the  breach  of  the  covenant  to  pay  the 
rent  reserved,  but  further  found  that  a 
mortgrasre  fflven  as  security  for  the  rent  had 
not. been  resorted  to  and  exhausted  prior  to 
the  Inetitutlon  of  the  action,  and  from  the 
latter  flndlngr  deduced  the  conclusion  of  law 
that  by  reason  of  the  provisions  of  section 
726,  ante,  the  action  Is  barred,  the  existence 
of  the  mortgage  being  no  defense,  the  And* 
ing  in  relation  thereto  Is  immaterial,  and 
the  Judgment  should  have  been  for  plaintiffs, 
and  will  be  so  ordered  on  appeal. — Toplltz 
v.  Standard  Co.,  26  Cal.  App.  675,  143  Pac.  52. 

80.  TenencT-  for  yean^— Notice  (o  qaft— 
Does  not  of  Itself  termlnnte  the  lca«e. — Un- 
der the  provisions  of  subdivisions  2  and  3  of 
the  above  section  the  object  of  the  service 
of  a  three  days'  notice  to  quit  the  premises, 
In  the  event  of  default  of  payment  of  the 
rent  reserved,  the  object  of  such  notice  Is 
to  terminate  the  lease;  but  under  the  provi- 
sions of  the  section  the  lessee,  or  any  one 
for  him,  may  pay  the  rent  reserved,  in  which 
case  the  lease  is  not  terminated  by  the  no- 
tice to  quit,  and  remains  In  force  for  the 
remainder  of  the  original  term,  or  until  It 
is  ended  In  some  manner  by  some  subse- 
quent act  or  agreement. — Downing  v.  Cut- 
ting Packing  Co.,  183  Cal.  91,  190  Pac.  455. 

Ae  to  notice  to  qnlt,  see  pars.  60-61,  this 
note. 

81.  Same— Con«traotlon  as  to  forfeltore. 

— The  established  rule  Is  that,  where  the 
right  of  a  forfeiture  is  created  by  contract 
or  by  law  It  Is  always  necessary  to  restrain 
It  to  the  most  technical  limits  of  the  terms 
and  conditions  upon  which  the  right  la  to  be 
exercised;  and  under  this  rule  of  interpreta- 
tion on  a  notice  to  quit,  under  a  lease  tor  a 
term  of  years,  for  failure  to  pay  the  rent 
reserved  when  due,  a  forfeiture  of  tli*"  lease- 
holder does  not  occur  until  the  expiration 
of  the  third  day.  —  Downing  v.  Cutting 
Packing  Co..  183  Cal.  91.  190  Pac.  456,  ap- 
plying the  doctrine  In  Randol  v.  Scott,  110 


Cal.  596,  42  Pac.  976;  Jameson  v.  Chanslor- 
Canfleld  Midway  Oil  Co..  176  Cal.  1,  11,  167 
Pac.  369. 

82.    Tenant  is  ■atlty  of  nnlavrfnl  detalacr 

when  he  falls  to  pay  rent  when  It  become^ 
due,  and  refuses  and  neglects  for  space  of 
three  days  after  demand  therefor  to  pay 
such  rent  and  to  quit  possession. — Roussel 
V.  Kelly,  41  Cal.  ISO,  862. 

88.  Tender  mt  rent  eack  mvath.  whlek  the 
laadlortf  rcfaaee  ia  aeecpt*  and  which  rent 
Is  not  deposited  In  bank  to  his  credit  Is  not 
a  payment  of  the  rent  and  upon  a  subse- 
quent demand  therefor  the  tenant  must  pay 
the  same  within  the  time  limited  by  above 
section  or  be  guUty  of  an  unlawful  detainer 
of  the  property. — Occidental  Real  Estate  Co. 
V.  Qantner.  7  Cal.  App.  727,  731,  96  Pac.  1042. 

84.  Termination  of  tenancy— Salt  lor  aae 
and  occnpatlon. — Under  the  provisions  of 
the  above  section,  and  of  section  3334  of  the 
Civil  Code  a  landowner  may  sue  for  the  use 
and  occupation  of  his  property,  and  Is  not 
confined  to  an  action  for  mesne  profits  not 
withstanding  the  fact  that  after  the  hold- 
ing over  of  a  tenant,  he  never  by  contract 
changed  the  tenancy  by  sufferance  Into  a 
tenanoy  at  will  upon  like  terms  with  the 
original  tenancy, — Richmond  Wharf  A  Dock 
Co.  V.  Blake,  181  CaL  464,  186  Pac.  184. 

SB.  Unlawful  detainer  can  be  maintained, 
when— AKalnet  tenant  after  mtslsnment  of 
his  Interest. — Forcible  entry  and  unlawful 
detainer  may  be  maintained  against  a  ten- 
ant by  landlord  where  tenant  assigns  his 
Interest  In  lease  to  his  landlord,  but  holds 
over,  although  his  lease  has  not  expired. — 
Kower      Gluck.  »  Cal.  401,  406. 

86.  Same — Asalnat  tenant  wlw  evbleta. — 

If  tenant.  In  violation  of  his  lease,  sublets 
demised  premises,  landlord  may  maintain 
unlawful  detainer  against  him.  under  sub- 
division 4  of  above  section,  upon  giving  re- 
quired three  days'  notice, — Bernero  v.  Allen. 
68  Cal.  605,  606.  9  Pac.  429. 

Aa  to  parties  defendant,  see,  post.  (  1164 

and  note. 

87.  Same  — By  <%nceeMior  In  estat*"  mt 
landlord. — Where  real  property  was  leased 
to  tenant  from  month  to  month,  and  owner 
made  lease  in  prtcsenti  \o  plalntlfT,  in  action 
of  unlawful  detainer,  for  five  years,  and  no 
attornment  was  made  to  plaintiff,  and  latter 
never  entered  Into  possession,  but  gave  no- 
tice to  defendant  raising  his  rent,  and.  no 
rent  being  paid,  he  gave  three  days'  notice, 
and  commenced  his  action  to  have  defendant 
removed  from  possession,  and  for  Increased 
rent,  such  third  person  Is  "a  successor  In 
estate"  of  landlord,  within  meaning  of  sub- 
division I,  of  above  section,  and  has  right  to 
maintain  his  action. — McDonald  v.  Hanlon, 
79  Cal.  442,  443,  21  Pac.  861. 

As  to  parties  plalntlft  genemlty,  see,  post. 

S  1165  and  note. 

Aa  to  when  nalawfnl  detainer  can  not  be 
maintained  by  **anceeB«or  In  estata"  of 
lord,  see  par,  102,  this  note. 
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89.  Same  —  For  breach  of  covenant  or 
«ondlilon  of  leave. — Provisions  of  subdivi- 
sion 1  of  above  section  were  taken  literally 
from  statutes  of  New  York,  In  which  state 
summary  proceedings  can  not  be  Instituted 
on  ground  of  expiration  of  term  by  forfeit- 
ure. In  some  other  states  it  Is  provided 
that  landlords  are  entitled  to  benefit  of 
summary  proceedings  "where  lease  Is  ter- 
minated by  forfeiture.  Cor  breach  of  Its  pro- 
visions"; but  In  this  state,  summary  process 
will  He  upon  breach  of  any  covenant  or  con- 
dition of  lease,  and  a  demand  for  posses- 
sion, but  three  days'  notice  required  by  aub- 
divialona  2  and  3  of  above  section  must  be 
given.— Silva  v.  Campbell,  84  Cal.  420,  428, 
424,  24  Pac.  S16. 

88.  Same — JtmaM  let  apoa  shares. — ^Whera 
land  has  been  let  upon  shares.  Its  owner 
may  maintain  an  action  of  unlawful  de- 
tainer to  recover  possession  upon  breach  of 
conditions  of  lease. — Jones  Y.  Durrer,  96  Cal. 
95,  97,  99,  80  Pac.  1027. 

SO.  Sum  — Tcnaat  koUlns  over  after 
flxed  t9Tm. — ^Where  lessee  was  not  tenant 
at  wilt,  but  for  flxed  term,  which  expired 
at  given  date,  and  notice  was  served  only 
to  effect  that  plaintiff  would  not  renew 
lease,  and  that  lessee  must  give  up  posses- 
sion of  property,  owner  had  right  to  re- 
enter when  term  expired,  and  to  maintain 
action  for  possession  without  any  previous 
notice  or  demand. — McKlsslck  v.  Ashby,  98 
Cal.  422.  42S.  8S  Pac.  729. 

Aa  to  tewuit  holdloc  over,  see  pars,  84, 
SB,  this  note. 

91.  Same  — 'I'eii  ant  holding  nnder  void 
•gtecment. — If  person  enters  upon  premises 
and  holds  them,  under  void  agreement,  he 
is  tenant  at  will,  against  whom  action  of 
unlawful  detainer  may  be  maintained  after 
proper  notice  given. — Hall  v.  Wallace,  88 
Cal.  484,  43S,  »  Pac.  8<0. 

BZ.  Saaie  —  Where  veraon  remalDcd  im 
honae  aiovcd  onto  yremlses. — Where  lessee 
of  lot  entered  into  possession  and  put  an- 
other person  in  possession  of  part  thereof, 
by  somewhat  novel  method  of  moving  house 
(in  which  such  third  person  was  and  who 
refused  to  leave),  onto  leased  lot,  and  such 
third  person  voluntarily  remained  thereon, 
he  became  subtenant  of  lessor,  subject  to  be 
removed  under  proceedings  In  unlawful  de- 
tainer in  default  of  payment  of  rent  by  les- 
see.— Pardee  v.  Oray,  86  Cal.  824,  S26,  6  Pac. 
889. 

98.  Same— Conatnictlon  of  old  eoastitn- 

tion. — The  general  terms,  "action  of  forcible 
entry  and  detainer,"  as  employed  In  old  con- 
stitution of  this  state,  Included  action  for 
unlawful  holding  over  by  tenants. — Brum- 
magin  v.  Spencer,  29  Cal.  661,  662. 

04.  Same— Countcr-el  aim— Has  no  place 
1b  proceeding  for  unlawful  detainer. — Kelly 
v.  Teague,  68  Cal.  68,  69. 

Aa  to  eoHntcr-clalm  aad  croas-eemplaint 
■ot  bclHB  BllowabIa«  see,  post,  1  1700  and 
note. 


85,  Same— Landlord's  right  to  potiMeiiHloii 
of  premises  after  expiration  of  tenant'N 
leafie. — It  would  be  monstrous  doctrine  to 
afflrm  that  landlord  does  not  get  possession 
of  premises  upon  expiration  of  his  tenant's 
lease.  If  some  third  party  can  slip  in  be- 
tween moving  out  of  tenant  and  moving  In 
of  landlord. — Porter  v.  Murray,  2  Cal.  Un- 
rep.  687,  18  Pac.  425,  427. 

99.  Same — Liahlllty  of  tenant. — If  tenant 
holds  over  contrary  to  his  agreement,  he 
is  liable  to  be  proceeded  against  under  for- 
cible entry  and  unlawful  detainer  act. — 
Kower  V.  Gluck,  33  Cal.  401,  406. 

97.  Same— Relation  of  landlord  and  ten- 
ant enn  not  be  predicated  on.  what. — In  an 
action  of  unlawful  detainer  relation  of  land- 
lord and  tenant  can  not  be  predicated  on 
production  of  lease  signed  without  evidence 
of  delivery.  It  Is  essential  that  there  be 
finding  on  Issue  of  delivery. — Davidson  v. 
Ellmalcer,  84  Cal.  21,  22,  88,  28  Pac.  1086. 

98.  Title  is  not  Involved  In  action  of  un- 
lawful detainer  and  lessee  can  not  avoid 
obligation  assumed  under  bis  lease  by  show- 
ing that  lessor  did  not  have  title  to  demised 
premises. — Knowles  v.  Murphy,  107  Cal.  107, 
114,  40  Pac.  111. 

Aa  to  when  title  may  bo  given  In  evi- 
dence In  action  of  forcible  entry  and  nnlnw- 
fnl  detainer,  see  notes  77  Am.  Dec.  552-567. 

That  aaettlona  of  title  or  right  of  poasea- 
slon  can  not  be  tried.  See,  post,  |  1172  and 
note  pars.  28,  80. 

90.  Same— What  will  not  defeat  action. — 

An  action  for  unlawful  detainer  brought  by 
landlord  against  his  tenant,  because  of 
holding  over  after  demand  of  rent  due  under 
lease,  and  failure  to  pay  such  rent  for  space 
of  three  days.  Is  not  defeated  by  mere  fact 
that  defendant  had  been  in  quiet  and  peace- 
able possession  for  one  year  before  com- 
mencement of  such  suit,  where  rent  was 
demanded  within  one  year  before  It  so  be- 
came due. — Johnson  v.  Chely,  43  Cal.  29}. 
304. 

Action  for  anlawfnl  detalaer  after  three 
days*  nottee.1 — Sea,    post,    1 1162    and  note 

par.  9. 

100.  Unlnwfnl  detainer  can  not  be  main- 
tained, when— After  forfeltnre,  nnlesa  de- 
mand la  made. — An  action  for  unlawful  de- 
tainer can  not  be  sustained  against  tenant 
of  real  property  who  continues  In  posses- 
sion after  forfeiture  of  lease  for  breach  of 
covenants  therein,  unless  demand  for  pos- 
session has  been  made. — Schnlttger  v.  Rose, 
139  Cal.  656,  662,  73  Pac.  449. 

Aa  to  demaad  for  poascoslon.  see  pars. 
48-61,  this  note. 

191>  Sam^—Agalnst  tenaat  who  haa  va- 
cated prcmiMCM. — Landlord  can  not  maintain 
action  of  forcible  entry  and  detainer 
against  tenant  who  haa  vacated  premises 
and  surrendered  keys, — Walls  v.  Preston,  28 
Cal.  224,  226. 

107.  Snnir — By  "aiicccHor  In  eatnte'*  of 
Inndlord. — Plaintill  who  Is  vendee  of  orlgt- 
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MX  or  oonTsnttonal  landlord  and  as  to  l«aae 
«er«lsr  hi!  asilsnee,  can  not  avail  htmself 
ut  remedy  provided  by  forcible  entry  and 
detainer  act  This  remedy  is  conferred  upon 
landlord  alone,  and  Is  not  ffiven.  In  terms 
at  least,  to  hie  successor  In  estate. — Rcay  v. 
Cotter,  29  Cal.  168,  170. 

Am  to  wk«B  wnlawfnl  detainer  «■■  fee 
■MlBtalned  »y  'taeeeewir  Ib  eataf c**  of  laad- 

lerd,  see  par.  87,  this  note. 

103.  Same~-Valawfal  eptry  npon  pomes- 
■loD  ef  teaaat. — Landlord  can  not  sue  In  his 

own  name  In  forcible  entry  and  unlawful 
detainer  for  an  unlawful  entry  upon  poeses- 
slon  of  his  tenant— Treat  v.  Stuart  S  Cat. 
113,  114. 

104.  Same— Valanrfal  eatry  apon  prem- 
Isca  of  laadlord,  whose  rteht  to  poMcaeloa 
hma  paaeed. — Though  an  entry  upon  land- 
lord's premises  has  been  unlawful,  he  can 
not  maintain  unlawful  detainer  if  riffht  to 
possession  of  such  premises  has  passed  from 
him  before  demand  for  surrender  Is  made. 
— Polack  V.  Shafer.  4«  Cal.  270,  278. 

100,  Same — Where  proper  ■otiee  wbk  not 
gtwKU,  —  An  action  of  forcible  detainer, 
brougrht  under  third  subdivision  of  above 
section,  can  not  be  maintained  where  notice 
contemplated  by  statute  wae  not  given. 
Such  notice  must.  In  alternative,  require 
lessee  to  perform  within  three  days  con- 
dition of  covenant  in  question,  or  surrender 
puBsesslon  of  property. — Opera  House  ft  A. 
Assoc.  T.  Bert,  62  Cal.  471,  «72. 

106.  Same — Where  relatioa  of  hiHdIord 
and  tenaat  does  not  exist. — ^Landlord's  sum- 
mary remedy  of  forcible  entry  and  detainer 
does  not  apply  to  case  where  conventional 
relation  of  landlord  and  tenant  does  not 
exist,  becanse,  where  landlord  as  plaintiff 
can  not  rest  upon  lease  and  Is  compelled.  In 
addition  thereto,  to  make  proof  of  his  title 
to  reversion,  he  must  seek  redress  elae- 
■where.  For  him  this  remedy  was  not  in- 
tended.— Reay  V.  Cotter,  29  Cal.  168,  170. 

lOT.  Same  —  Where  tenancy  was  terml- 
«ated  before  demand, — An  action  for  unlaw- 


fully holding  orer  can  not  be  maintained 
unless  relation  of  landlord  and  tenant  1» 
shown  to  exist  between  plalntllt  and  de- 
fendant at  time  of  preliminary  demand  for 
possession  by  plaintiff.  If  tenancy  is  ter- 
minated before  such  demand,  an  action  by 
lessor  can  not  be  maintained  In  this  form.— 
Stelnback  v.  Krone,  86  Cal.  303.  309. 

ICS.  Waiver  of  forfeltnre  —  Contlaalnv 
coTenaat — Estoppel. — The  general  rule  ap- 
plicable between  lessors  and  lessees  is  that 
where  a  particular  act  or  omission  en- 
titles a  landlord  to  declare  a  forfeiture,  the 
receipt  of  rent  accruing  anbsequent  to  the 
act  waives  the  forfeiture  in  those  cases 
where  the  lesBor  had  knowledge  of  the  facta 
at  the  time  of  receipt  of  the  rent;  but  there 
is  a  distinction  to  be  drawn  between  a  cove- 
nant or  condition  which  Is  of  a  continuing 
nature  and  one  which  is  not  of  that  nature. 
In  those  cases  In  which  the  general  course 
of  dealing  between  the  parties  had  led  one 
of  them  to  believe  that  a  strict  compliance 
with  the  terms  of  a  condition  binding  on 
him  would  not  be  required,  the  other  party 
may  be  estopped  from  claiming  the  for- 
feiture.— Myers  v.  Herakowtts,  8S  Cal.  App. 
581,  165  Fac.  1031. 

100.  Same — Clavse  In  leaec— Covcaaat  or 
eoBdltlon — Immateriality  of  «acstloB. — In  an 

action  in  unlawful  detainer  to  recover  the 
posseaslon  of  a  portion  of  a  store-room  for 
violation  of  a  clause  In  the  sublease  and  of 
prohibiting  the  placing  of  goods  in  the  aisle- 
space  reserved  for  the  common  use  of  ten- 
ants. It  Is  immaterial  whether  such  clause 
constituted  a  covenant  or  condition  as  the 
provisions  of  the  above  section  apply  equally 
to  conditions  -or  covenants. — Myers  v.  Her- 
skowitx,  38  Cal.  App.  681,  16B  Pac.  1081. 

110.  Waste  —  PorfeitBTO  for  coauslsalsa 
«f— DemaMd  of  pcrfaraanee  aot  McccaMry. 
— In  a  case  In  which  a  tenant  has  committed 
waste,  a  notice  to  quit  need  not  demand  per- 
formance of  the  covenants  against  the  com- 
mission of  waste.  In  view  of  the  provisions 
of  subdivision  4  of  the  above  section. — 
Zucco  v.  Farullo.  87  Cal.  App.  662,  174  Pac 
929. 


§  1162.  SEBVIGE  OF  NOTICE.  The  notices  required  by  the  preceding  sec- 
tion may  be  served,  either : 

1.  By  delivering  a  copy  to  tbe  tenant  personally;  or, 

2.  [By  leaving  copy  witii  person  of  suitable  age,  etc.,  wben.]    If  he  be 

absent  from  his  place  of  residence,  and  from  his  usual  place  of  business,  by  leav- 
ing a  copy  with  some  person  of  suitable  age  and  discretion  at  either  place,  and 
sendHig  a  copy  through  the  mail  addressed  to  the  tenant  at  his  place  of  resi- 
dence ;  or, 

3.  [By  affixing  copy  in  conspicuons  place  on  property,  wlien.]  If  such  place 
of  residence  and  business  can  not  be  ascertained,  or  a  person  of  suitable  age 
or  discretion  there  can  not  be  found,  then  by  affixing  a  copy  in  a  conspicuous 
place  on  the  property,  and  also  deliverinif  a  copy  to  a  per  ion  there  residing,  if 
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such  person  can  be  found ;  and  also  sending  a  copy  through  the  mail  addressed 

to  the  tenant  at  the  place  where  the  property  is  situated.    Service  upon  a 

subtenant  may  be  made  in  the  same  manner. 

History:    Enacted  March  11.  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  347. 

3.  No  particular  form  of  notice  Is  re- 
quired. It  may  be  deficient  In  spelling  o'  in 
grammatical  construction,  but  if  It  stf.tHS 
the  thing  required  by  the  section  in  pla'n 
language  so  that  a  person  of  ordinary  un- 
derstanding would  know  what  Is  Intendid, 
It  Is  sufllclent. — Berryman  v.  Olbson.  7  Cal. 
App.  679,  682,  9fi  Fac.  671. 

4.  It  1b  not  necessary  that  the  notice  or 
demand  specify  the  three  days.  Demand  tn 
writing  must  be  made,  the  amount  of  rent 
due  must  be  stated,  and  the  payment  thereof 
required.  Then  after  such  demand  If  the 
tenant  without  permission  of  his  landlord 
remains  in  possession  without  paying  his 
rent  after  three  days,  he  has  had  three 
days'  notice  In  writing.  The  statute  fixes 
the  period  of  three  days  and  it  must  be  read 
In  connection  with  the  notice  and  when  the 
period  of  tiiree  days  has  expired  the  tenant 
has  had  notice  for  three  days,  which  Is  In 
substance  three  days'  notice  In  writing. — 
Berryman  T.  Olbaon,  7  Cal.  App.  679,  681,  9B 
Pac.  671. 

6.  Three-dar  notice  provided  for  In  above 
section  Is  not  necessary  where  tenant  la 
holding  over  without  the  consent  of  the 
landlord  after  the  termination  of  hia  time. 
— Bettens  v.  Hoover,  12  Cal.  App.  313,  316, 
107  Pac.  329. 

9.  RIsht  of  re-entiT  reserved— Neeew It y 
of  tbree  dara*  notice. — To  maintain  an  ac- 
tion of  unlawful  detainer,  when  right  of  re- 
entry is  reserved  in  lease,  It  Is  necessary 
that  three  days'  notice  be  given  aa  provided 
In  above  and  next  preceding  section. — Smith 
V.  HUl,  63  Cal.  51,  62. 

7.  Tenant,  who  ts  not — ^Action  without 
■oticc. — person  who  has  control  and  man- 
agement of  a  farm,  and  who  Is  simply  la- 
borer or  hired  man,  subject  to  be  discharged 
at  any  time,  la  not  a  tenant,  and  action  to 
recover  possession  of  land  may  be  com- 
menced against  him  without  notice  pre- 
scribed In  this  section. — Todhunter  v.  Arm- 
strong, 6  Cal.  Unrep.  27,  68  Pac.  446,  448. 

S.  TermlnntlOB  of  teauey— Hotfee  to  qalt 
and  demand  for  posaeMinn, — To  maintain 
action  of  unlawful  detainer  against  a  ten- 
ant at  will,  landlord  must  first  terminate 
tenancy,  by  giving  thirty  days'  notice  In 
writing  to  quit,  and  then  giving  three  days' 
notice  In  writing  to  surrender  possession. 
Without  demand  for  possession  summary 
proceedings  of  action  of  unlawful  detainer 
ts  not  maintainable;  and  these  things  must 
be  made  to  appear  by  express  averments  In 
complaint. — Martin  v.  SpUvalo,  66  Cal.  128, 
129.  130. 

0.  Vnlairfnl  detainer — Artlon  for,  after 
three    days*  notice. — ^After    expiration  of 


NOTICE  TO  QUIT— DEMAND  FOB 
POSSESSION. 

1.  Breach  of  eovenanta  of  lease — Forfeiture 
— Necessity  for  notice  to  quit. 

2-5.  Notice  to  quit  —  As  to  sufficiency  and 
effeet  of. 

6.  Bight  of  re-entry  reserved — Necessity  of 

three  days'  notice. 

7.  Tenant,  who  ie  not — Action  without  no- 

tice. 

S.  Termination  of  tenancy — Notice  to  quit 
and  demand  for  poasession. 

9.  Unlawful   detainer  —  Action  for,  after 
three  days'  notice. 

10.  Same  —  Breach  of  covenant  of  lease — ■ 

Necessity  for  demand  of  possession. 

11.  Same — Same — Same — Form  of  notice. 

12.  Same  —  Same  —  Same  —  InsufSciency  of 

demand  for  possession. 

13.  Who  is  not  a  tenant  at  will — Action  with- 

out thirty  days'  notice. 

14.  Same  —  Ejectment  without  three  days' 

notice. 

15.  Same — What  notice  and  demand  are  suffi- 

cient. 

16.  Same — Who  is  not  entitled  to  notice. 
See,   also,   ante,    (9  1159-1161   and  notes; 

post,  gg  1163-1179  and  notes. 


1.  Breach  of  eovenanta  of  lense — Forfeit- 
arc—Ncecsaltr  for  aotlee  to  «alt. — The  right 
of  a  lessor  to  recover  possession  of  the  de- 
mised premises  In  an  action  for  unlawful 
detainer  based  upon  the  theory  that  the 
tenant  has  forfeited  his  leasehold,  a  pre- 
requisite to  such  action  Is  the  service  upon 
the  lessor  of  a  demand  for  possession,  or  a 
notice  to  quit,  as  contemplated  by  the  pro- 
visions of  the  above  section.  Forfeitures  are 
not  favored  by  the  courts;  even  intendment 
and  presumption  Is  against  the  person  seek- 
ing to  enforce  a  forfeiture;  statutes  cre- 
ating forfeitures  must  be  strictly  construed, 
and  one  who  seeks  the  summary  remedy 
of  unlawful  detainer  must  bring  himself 
clearly  within  the  terms  of  the  statute. — 
Horton-Howard  v.  Payton,  44  Cal.  App,  108, 
186  Pac.  167,  following  the  doctrine  In 
Opera  House  Assoc.  v.  Bert,  52  Cal.  671 ; 
Savings  &  U  8oc.  v.  McKoon,  120  Cal.  179, 
52  Pac  306;  lAcrabere  v.  West,  141  Cal.  664, 
76  Pac,  185. 

3.  Notlee  to  «Blt  —  Aa  to  anadcaer 
and  effect  of. — A  notice  to  quit  served  upon 
original  lessee  Is  suflSclent,  and  binds  under- 
tenants, especially  those  who  acquired  pos- 
session after  such  notice  was  served  on 
original  lessee  —  Schilling  V.  Holmes,  23 
Cal.  227,  231. 


2327 


Digitized  by 


Google 


JUHISDICTIOSr— OF  BVFBRIOB  COURTS. 


three  days  from  notice  given  In  con- 
formity with  next  preceding  section,  plain- 
tiff may  maintain  action  for  unlawful  de- 
tainer under  provisions  of  this  code. — Digga 
V.  Porteue,  B  Cal.  Unrep.  763,  S3  Paa  447, 
448. 

10.  Same— Breaek  of  eovenant  of  leaae  ■ 
Neeeesltr  tor  demaad  of  poaBcaalon. — Be- 
fore an  action  of  unlawful  detainer  to  re- 
cover the  possession  of  land  upon  forfeiture 
of  ft  lease  for  a  term  of  years  by  reason  of 
breach  of  a  covenant  to  plant  all  the  land 
to  a  designated  crop,  and  because  of  waste. 
It  la  necessary  that  a  demand  or  notice  re- 
quirlnff  possession  to  be  surrendered  to  the 
lessor  shall  be  given  and  served  as  required 
by  the  provisions  of  the  above  section. — 
Horton-Howard  v.  Payton,  44  Cal.  App.  108, 
186  Fao.  1«7. 

11.  Sate— 8aM«— gaie    li^riii  of  aotlee. 

— No  particular  form  or  words  are  pre- 
scribed for  a  notice  of  demand  for  posses- 
sion, and  no  special  form  Is  Indispensable; 
any  written  demand  Is  sufllclent  if  from  It 
the  person  to  whom  it  Is  given,  as  a  person 
of  common  understanding,  must  know  and 
understand  from  it  that  the  landlord  Is 
absolutely  and  unconditionally  demanding 
possession  of  the  demised  premises. — ^Hor- 
ton-Howard  t.  Payton,  44  Cal.  App.  108,  186 
Pac.  167,  approving  the  doctrine  in  Gardner 
V.  Ingram,  61  L..  T.  (N.  S.)  729. 

12.  9am»— Sam^— Same— Inaandener  of 
demand  tor  poseesalon, — A  letter  written 
by  the  attorney  of  the  lessor  to  the  lessee 
simply  saying:  "You  have  repeatedly  vio- 
lated the  terms  of  this  lease  and  the  lessor 
demands  possession.  Tou  have  sold  water, 
which  you  had  no  right  to  do,  and  have 
made  no  accounting  for  same.  Tou  will 
please  now  make  a  full  statement  of  de- 
tails of  water  sold  from  the  premises,  and 
remit  to  the  lessor.  Again,  the  ranch  you 
know  very  well  was  to  be  all  put  into 


beets  which  you  have  not  done.  Please  let 
me  hear  from  you  at  once," — does  not  con- 
stitute a  sutllclent  demand  for  possession  or 
notice  to  quit  effective  to  work  a  forfeiture 
of  the  lease. — ^Horton -Howard  t.  Payton,  44 
Cal.  App.  108.  186  Pac.  167. 

15.  Who  la  not  a  tenant  at  will — ^Action 
without  thirty  days'  notice. — Where  agri- 
cultural lands  are  leased  to  defendant  for 
flxed  period,  and,  on  expiration  of  lease,  de- 
fendant refuses  to  give  up  poasesslon,  he  Is 
not  tenant  at  will,  and,  upon  expiration  of 
his  term.  It  Is  his  duty  to  move  without  no- 
tice, and  landlord  may  bring  action  to 
eject  him  without  giving  him  thirty  days' 
notice  required  under  above  section. — Kuhn 
V.  Smith.  126  Cal.  618,  617,  73  Am.  St.  Rep. 
79,  68  Pac.  204.  See  Perlne  t.  Teague,  86 
Cal.  446,  447,  6  Pac.  84. 

14.  Snme — ^RJeetment  withont  three  days* 
notice,^ — It  Is  not  law  of  this  state  that  ten- 
ant who  remains  In  possession,  perchance 
■Ingle  day,  after  expiration  of  his  lease, 
thereby  becomes  tenant  at  will,  and  must 
be  served  with  three  days'  notice  before  ha 
may  be  ejected. — Kuhn  v.  Smith,  126  Cal. 
616,  617,  78  Am.  St.  Rep.  79,  68  Pac.  204. 

16.  Same— What  notice  and  demand  are 
■nfllelent.— Where  tenant  enters  under  lease 
Into  posseaslon.  and  continues  in  posBesslon 
during  term,  paying  rent  reserved  by  lease 
until  term  ends,  when  he  refuses  to  sur- 
render possession  and  holds  over  against 
consent  of  lessor,  there  Is  no  tenancy  at 
win,  and  notice  given  to  him  under  aboT* 
and  preceding  sections  to  quit  and  surrender 
possession  Is  sufflcl«nt. — Ferine  v.  Teagne^ 
66  Cal.  446,  447,  «  Pac.  84. 

15.  Same— Who  not  entitled  to  notiec^ 
Though  one  haa  entered  Into  possession.  If 
he  has  made  no  agreement  to  pay  rent,  he 
is  not  in  possession  as  a  tenant  from  year 
to  year,  and  Is  not  entitled,  under  above  sec- 
tion, to  notice  to  quit. — Joy  T.  McKay,  70 
CaL  446,  446,  11  Pac  768. 


§  1163.  JXTRI8DI0TI0N  OF  SUPERIOR  GOXTRTS.  The  superior  court  of 
the  county  in  which  the  property,  or  some  part  of  it,  is  situated,  shall  have 
jurisdiction  of  proceedings  nnder  this  chapter;  provided,  that  justices'  courts, 
within  their  respective  townships  or  cities,  or  cities  and  counties,  shall  have 
concurrent  jurisdiction  with  the  superior  courts  in  cases  of  forcible  entry  and 
detainer,  when  the  rental  value  does  not  exceed  twenty-five  dollars  per  month 
and  when  the  whole  amount  of  damages  claimed  does  not  exceed  two  hundred 
dollars. 

Hiatory:  Enacted  March  11,  1872;  amendment  approved  March  9, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  8,  repeal  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  187,  held  imconstlto* 
tlonal,  see  history,  fi  5  ante. 

JUBISDICTION.  4.  Same — Have  no  jarisdietion,  when. 

1.  a.  Justices'  courts— Concurrent  jurisdiction  II 11B9-1161  and  notes; 

with  superior  courts.  P^st.  ft  1164-1179  and  notes. 

8.  Same— Exclusive  jurisdiction — How  de-        i.   Jnsflecs'  courts — Coaraneat  farMic. 
termined.  witk  mperlor  couta. — Juatlees*  eonrta 
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have  concurrent  Jurisdiction  with  superior 
courts  is  actions  for  forcible  entrjr  and  de- 
tainer, where  rental  value  of  property  en- 
tered upon  or  unlawfully  detained  does  not 
exceed  twenty-five  dollars  per  montb,  and 
whole  amount  of  damagres  claimed  does 
not  exceed  two  hundred  dollars. — Ivory  v. 
Brown,  137  Cal.  601.  604.  70  Pac.  667. 

2.  Where  leasing  appears  to  have  been 
from  month  to  month,  and  thirty  days'  no- 
tice has  been  given  to  tenant  to  vacate 
premises,  followed  by  three  days*  notice  to 
quit,  but  defendant  neither  pays  rent  nor 
heeds  notice,  plaintiff  Is  entitled  to  maintain 
action  of  unlawful  detainer;  and  where 
amount  Is  within  jurisdiction  of  Justices' 
court,  it  has  concurrent  Jurisdiction  with 
snperlor  court  of  such  action. — Ivory  v. 
Brown,  137  Cal.  603,  604,  606,  70  Pac.  657. 

S.  Sane  —  EzcIusItc  larlsdlctl**  —  Hew 
detcnalaeC — Jurisdiction  of  superior  conrts 


or  exclusive  Jurisdiction  of  Justices'  courts 
is  determined  by  amount  sued  for,  exclusive 
of  interest;  and  this  principle  must  also 
apply  to  concurrent  Jurisdiction  of  Justices' 
courts  in  cases  of  forcible  entry  and  de- 
tainer, where  rental  value  does  not  exceed 
twenty-five  dollars  per  month,  and  where 
whole  amount  of  damage  claimed  does  not 
exceed  two  hundred  dollars. — Hoban  v. 
Ryan.  189  Cal.  M,  93.  U  Pac.  206. 

4.    Same-^ave  bo  larlsdlctlon,  wbea. — 

A  JiutleeB'  court  does  not  have  Jurisdiction 
of  action  for  unlawful  detainer,  and  for  re- 
covery of  possession  and  value  of  use  and 

occupation,  where  rental  value  Is  ten  dollars 
a  month,  and  agg'regate  amount  sued  for  is 
one  hundred  and  twenty  dollars,  and  com- 
plaint prays  that  such  sum  be  trebled  as 
damages  for  unlawful  detention  of  prem- 
ises, besides  cost  of  suit. — Hoban  v.  Ryan, 
130  Cal.  86,  99,  62  Pao.  296. 


§  1164.  PARTIES  DEFENDANT.  No  person  other  than  the  tenant  of  the 
premises  and  subtenant,  it  there  be  one,  in  the  actual  occupation  of  the  premises 
when  the  complaint  is  filed,  need  be  made  parties  defendant  in  the  proceeding, 
nor  shall  any  proceeding  abate,  nor  the  plaintiff  be  nonsuited  for  the  non- 
joinder of  any  person  who  might  have  been  made  party  defendant,  but  when 
it  appears  that  any  of  the  parties  served  with  process,  or  appearing  in  the  pro- 
ceeding, are  guilty  of  the  offense  charged,  judgment  must  be  rendered  against 
him.  In  case  a  defendant  has  become  a  subtenant  of  the  premises  in  contro- 
versy, after  the  service  of  the  notice  provided  for  by  part  two  of  section  eleven 
hundred  and  sixty-one  of  this  code,  upon  the  tenant  of  the  premises,  the  fact 
that  snch  notice  was  not  served  on  each  subtenant  shall  constitute  no  defense  to 
the  action.  In  case  a  married  woman  be  a  tenant,  or  a  subtenant,  her  coverture 
shall  constitute  no  defense;  but  in  case  her  husband  be  not  joined,  or  unless 
she  be  doing  business  as  a  sole  trader,  an  execution  issued  upon  a  personal 
judgment  against  her  can  only  b&  enforced  against  property  on  the  premises 
at  the  commencement  of  the  action.  All  persons  who  enter  the  premises  under 
the  tenant,  after  the  commencement  of  the  suit,  shall  be  bound  by  the  judg- 
ment, the  same  as  if  he  or  they  had  been  made  party  to  the  action. 

History:  Enacted  Marcli  11,  1872;  amendment  approved  March  34, 
1874,  Code  Amdts.  1873-4,  p.  348;  March  14,  1885,  Stats,  and  Amdts. 
1884-6,  p.  129;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  187,  held  unconstitutional,  see  history,  i  6  ante. 

PARTIES  DEFENDANT.  forcible  entry  and  detainer.— Ben  Lomond 

1.  A«ignee  of  lease  as  defendant.  ^^^^Ut."'  " 


2.  Sheriff  as  defendant. 


3  Wifn  nronerlv  loined  when  **  Mt^dmrnt^An   action  of 

3.  Wife  properly  joined,  when.  forcible  entry  and  deUiner  can  not  be  main- 

Am  to  partlea  mtmrntMr,  sea,  poet,  1 1KB  t>-lned  againat  iherlfC  for  serving  writ  of 

and  note.  restitution.— Janson  v.  Brooks,  39  Cal.  214, 

816, 

1.    Asalgace  •t  lease  aa  defendant. — An 

assignee,  who  has  assigned  his  lease  to  an-  S.    Wife  properly  ioined   with  husband 

other  assignee  and  delivered  possession  of     when  they  entered  on  premises  together.  

demised  property  to  hia  assignee,  prior  to  Porter  t.  Htirray,  2  CaL  Unrep.  687,  12  Pac. 

aervice  of  notice  to  quit,  is  not  Uabla  In  4IB, 

C.  C.  P.— 1S9  2BXB 


Digitized  by 


FCACIBI.B  BNTRT.  BTC^^ABTIBB,  GBNBRAUiT. 


§1166.  PASTIES  OENEBALLY.  Except  as  provided  in  the  preceding 
section  the  provisionB  of  part  two  of  this  code,  relating  to  parties  to  cM 
actions,  ore  applicable  to  this  proceediz^. 

Hlitory:   StnaGted  Uardi  11,  1871. 

PAETIES  PLAINTDPP. 

1.  Agent  may  be  party  plaintUf. 

2.  Tenant  at  will  may  be  party  plaintiff. 

3.  Who  can- not  be  party  plaintiff — Conatrue- 

tive  possession. 

4.  Same — Landlord,  for  unlawful  entry  upon 

possession  of  tenant. 

5.  Same  —  Landlord,  where  tenant  has  en- 

tered under  lease. 

6.  Same — One  tenant  in  common  against  an- 

other. 

7.  Same — Party  put  out  under  process. 

8.  Same — Person  not  in  actual  possession. 

9.  Same — Railroad  corporation  —  Ejectment 

— Hight  of  private  individual  to  main- 
tain. 

10,  Same — Same — Same — Necessary  parties. 

11.  Same — Same  —  Bight  of  way — Abandon- 

ment. 


Am  to  pmrtlni  Amitmtmmt,  see,  ante,  i  1161 
and  note  par*.  S6,  90,  91.  101.  and  1 1164. 
ante,  and  note. 

Aa  to  partln  to  dTU  actlowi  to  aceKeval* 

see,  ante,  IS  36T-S90  and  notes. 

Aa  to  richt  of  teaast  !■  eommOB  la  htlmg 
■etlon  of  forcible  eatry  aad  detainer,  see 

note  SO  Am.  Bt.  Rep.  S4S-84V. 

1.    Aceat    may    be    part  7    plaint  Iff. — An 

aerent  may  maintain  action  of  forcible  en- 
try and  detainer. — ^Ulnturn  v.  Burr,  16  Cal. 
lOT,  108,  110. 

a.  Tcaaat  at  wlU  nay  be  party  plalntUK. 
— Where  plaintiff's  proof  shows  that,  at 
time  of  forcible  entry  and  detainer  com- 
plained of,  plaintiff  was  In  actual  and 
peaceable  possession  of  premises  In  con- 
troversy, not  merely  as  servant  of  another, 
but  as  tenant  at  will,  such  possession  en- 
ables him  to  maintain  action  of  forcible  en- 
try and  detainer  In  his  own  name. — Jones 
V.  Shay,  50  Cal.  508,  509. 

5.  Who  caa  aot  be  party  plaiatlH— Coa- 
■traetlve  poascssloa, — Forcible  entry  and 
detainer  can  not  be  sustained  by  one  who 
shows  merely  constructive  poaseaslon  or 
rib'ht  of  possession. — ^Barlow  V.  Burns,  40 
Cal.  361,  354. 

4.  Same — Landlord,  for  nnlairfnl  entry 
upon  poMseMioB  of  tcnaat. — L,andlQrd  can 
not  Bue  In  forcible  entry  and  detainer  for 
unlawful  entry  upon  possession  of  his  ten- 
ant.— Treat  v.  Stuart,  6  Cal.  IIS,  114;  Mitch- 
ell V.  Davis,  20  Cal.  46,  47. 

6.  Sasse— 4<andlord(  where  tenaat  oatered 
nadcr  leaae. — After  tenant  has  entered  Into 
possession  under  lease,  forcible  entry  or 
unlawful  detainer  can  not  therefore  be 
maintained  by  landlord  for  such  entry. — 
Polack  V.  Shafer.  46  Cal.  270,  277. 


C  Saate — Ob«  tMaat  In  newMoa  acalaet 
another. — ^Action  of  forcible  entry  and  un- 
lawful detainer  can  not  be  maintained  by 
one  tenant  In  common  asralnst  another  ten- 
ant In  common  at  will  where  the  latter 
holds  over. — Lick  v.  O'Donnell,  S  CaL  5S, 
«3. 

7.  Same— Party  pat  oat  ander  proeeoa.i — 

Forcible  entry  and  detainer  does  not  lie  by 
party  put  out  under  process  runnlnff 
against  him  or  any  one  with  whom  he  wa* 
In  privity. — Janson  v.  Brooks,  29  Cal.  214, 

lis. 

8.  Same — ^Person  aot  la   aetaal  pesacs* 

■Ion. — An  action  of  forcible  entry  and  de- 
tainer can  not  be  prosecuted  by  person  not 
in  actual  possession,  whatever  may  be  his 
right  of  possession. — Mitchell  v.  Davis,  20 
Cal.  45,  47. 

0.  Same  —  Railroad  corporotloaib— BJeet- 
ment— Right  of  private  Indlvldoal  to  main- 
tain.— A  private  Individual  can  not  main- 
tain an  action  of  ejectment  against  a 
corporation  which  has  entered  upon  his 
land,  where  the  effect  of  a  recovery  would 
be  to  stop  a  public  service  which  has  grown 
up  in  consequence  of  plaintiff's  acquiescence 
in  the  entry  and  use.  But  the  rule  relied  on 
has,  obviously,  no  application  where  the 
flndlngs  are  that  the  appellant  has  not 
been,  and  Is  not,  using  the  line  for  a  pub- 
lic service. — Home  Real  £state  Co.  T.  Los 
Angeles  Pac  Co.,  1«8  Cal.  710.  126  Pae.  972. 
974. 

10^  Same— Same    Same    Weeeaaary  par- 

tiea. — In  an  aetlon  of  ejectment  by  the  own- 
ers of  the  fee  to  recover  possession  of  a 

strip  of  land  held  by  a  railroad  company 
under  an  easement  of  right  of  way.  but 
claimed  by  plaintiff  to  have  been  abandoned, 
persons  holding  no  Interest  in  the  land  or 
right  to  Its  possession  are  not  necessary 
parties.  To  say  that  every  member  of  the 
public  who  may  desire  or  require  the  serv- 
ice of  a  railroad  company  must  be  Joined  in 
an  action  of  this  character  would  virtually 
abrogate  the  rule  that  where  a  right  of 
way  has  been  given,  ejectment  may  be 
maintained  by  the  owner  of  the  land  upon 
abandonment  of  the  easement: — Home  Real 
Estate  Co.  v.  Los  Angeles  Pac.  Co.,  163  Cal- 
710.  126  Pac.  972. 

11.  Same— Same — Right  of  way  —  Abaa- 
donment. — It  is  no  doubt  true  that  mere 
nonuser,  not  accompanied  by  an  Intent  to 
abandon,  will  not  devest  the  right  of  the 
railroad  company  to  the  easement,  con- 
sisting of  a  right  of  way  over  land.  But  In 
this  class  of  cases,  as  In  others,  the  inten- 
tion with  which  an  act  la  done  Is  a  question 
of  fact,  to  be  determined  by  the  trial  court 
or  Jury  from  a  consideration  of  the  conduct 
uf  the  party  and  the  surrounding  circum- 


ssso 


Digitized  by 


Google 


Tit.  III.  ch.  nr.] 


COMFLAINT— TIBIUFICATIOll— SVHUONS. 


stances. — Home  Real  Estate  Co.  v.  Z^s  Aja-  Am  to  the  etrcuutaBCCs  CBlabllablw  tke 
eelea  Pac.  Co.,  IBS  CaL  710,  126  Pae.  972,  ataateancat  by  «  Tallraad  of  Ita  rlskt  of 
978.  war*  see  note  11  Ann.  Cas.  760. 


§1166.  COMPLAINT.  [VERIFICATION.]  WHEN  SUMMONS  IffUST  BE 
ISSUED.  The  plaintiff,  in  his  complaint,  which  shall  be  verified,  must  set 
forth  the  facts  on  which  he  seeks  to  recover,  and  describe  the  premises  with 
reasonable  certainty,  and  may  set  forth  therein  any  circumstances  of  fraud, 
force,  or  violence  which  may  have  accompanied  the  alleged  forcible  entry  or 
forcible  or  unlawful  detainer,  and  claim  damages  therefor.  In  ease  the  unlaw- 
ful detainer  charged  is  after  default  in  the  payment  of  rent,  the  complaint  must 
state  the  amount  of  such  rent.  Upon  filing  the  complaint,  a  summons  must  be 
issued  thereon. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  348;  March  9,  1878,  Code  Amdts.  1877-8, 
p.  107;  March  9.  1880,  Code  Amdts.  1880  (C.  C.  P.  pt).  p.  8;  hy  Code 
Commission,  Act  March  8,  1901.  Stats,  and  Amdts.  1900-1,  p.  187,  held 
unconstltntion^,  see  history,  S  6  ante;  amendment  approved  March  16, 
1907,  Stats,  and  Amdts.  1907,  p.  322,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  479. 


COMPLAINT  IN  FOBCEABLE  ENTRY  OB 
UNLAWFUL  DETAINEB. 

1.  Complaint  in  geoeral — ForoiUe  entry 
as  gist  of  action. 

Same — Detention  at  time  of  institnHoB 
of  aetion — Should  be  alleged. 

8.  Same — Must  show  plaintiff's  setoal 
possession. 

4.  Same — Need  not  allege  how  notice  was 

served. 

5.  Same  —  Purpose  of  action  —  Beqnire- 

ments  of  eomplaint. 

6.  Complaint  safBeient,  when — ^Action  to 

reeover  rent. 

7.  Same  —  Averment  of  refusal  to  mr- 

render  poBseHion, 

8.  Same — Cause  of  action  for  damages — 

Not  shown  whan. 

9.  Same — ^DescripUon  of  premises. 

10.  Same — ^Failure  ko  mention  state,  In  de- 

scription. 

11.  Same — Failure  to  state  amount  of  rent 

to  be  paid. 

12.  Same  —  XUnstTation  of  sufficient  com- 

plaint. 

13.  Same — In  unlawful  detainer — Allf^- 

tions  necessary. 
14- 16.  Same — Notice  to  quit  —  Sufficiency  of 

pleading  of. 

17.  Same — Threats  of  violence. 

18.  Same — WheD  not  demurrable. 

19.  Distinct  causes  of  action — In  general. 

20.  Same — May  be  united  in  same  com- 

plaint. 

21.  Same — Separate  statement. 

22.  Same — What  can  not  be  joined. 

23.  Fraudulent  acts — Do  not  constitute-  in- 

dependent  cause  of  action. 

24.  Same — Should  be  separately  stated. 


26.  niustration  of  sufficient  complaint. 

26.  Same — Failure  to  allege  f  onie. 

27.  Same  —  Fidlnre  to  aver  that  holding 

over  was  wrongful. 

28.  Same— Failure  to  state  existence  of  re- 

lation of  landlord  and  tenant. 

29,30.  Misjoinder    of    causes    of    action  — 
Waiver  of  objection. 

31.  Misjoinder    of    parties    plaintiff  — 

Waiver  of  objection. 

32.  Presentation  of  issue — In  answer. 

33.  Same— Same— None  mised,  when. 

34.  Same — Same — Rules  of  pleading. 

35.  Unlawful  detainer  —  Complaint  not 

based  on  overdue  rent — Amount  of 
rent  due  need  not  be  alleged. 

36.  Same — Same  —  Statement  of  incorpo- 

ration— Variance — Error  immaterial, 
when. 

Am  to  actloaa  for  recovery  of  real  prop- 
erty, see,  ante,  SS  S1S-S29  and  notes. 

A«  to  BBicndnienta,  and  enlwvlair  time  of 
plcadlHsr«t   and   relieving   froai  jB<Kiimtat 

etc.,  see,  ante,  I  478  and  note. 

As  to  awcBdaieBto  of  conrae.  and  offcet  of 
dcBiarrcr.  see,  ante,  B  472  and.  note. 

Aa  to  a>icndni«itt  to  twnforat  plcadlas  to 
proof,  see,  post,  S  1173  and  note. 

Aa  to  eomplaint  ceocrallr  and  what  to 
contain,  see,  ante,  I  426  and  note. 

Am  to  damaveo  senerally,  see,  post,  1 1174 

and  note. 

As  to  deflnltlon  of  forcible  detainer,  see, 

ante,  f  1160  and  note. 

Ah    to   defloltlon  of  torcIUe  entry,  see, 

ante,  i  1169  and  note. 

A*  to  partiea  defendant,  see,  ante,  1 1164 
and  note. 
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As  (o  partlcii,  ante,  B  1165 

and  note. 

A»  to  pieadlnsa  !■  aettonM.  Mtt.  ante, 

({420-476  and  notes. 

Am  to  MhoiTlBK  required  In  forcible  entry 
«ad  dctatner,  see,  post,  1  1172  and  note. 

A«  to  nnlawftl  detalacr,  see,  ante.  1 1161 
and  note. 

As  <•  mae  of  Bbbrerlatlou  aad  flvarea  la 
eoart  proeecdiapi  Bee,  ante,  S  186  and  note. 

Ab  to  TCElflcatlon  of  pleadlav*>  ante, 
IM46-449  and  notes;  alao,  post,  1 11TB  and 
note. 

Ae   to  wkat   eaaecs   of  actios   atay  be 

loincd,  see,  ante,  1 427  and  note. 

A«  to  wkat  rale*  of  vraetlee  sOTcra,  see, 
post,  1 1177  and  note. 

As  to  wbea  obJeetlOBa  are  dccated  to  have 
bcea  aiade,  see,  ante.  I  4S4  and  note. 

1.  CoMplalat  la  vnenl— Forcible  eatrr 
ak  glmt  of  aetioa.— Where  complaint  charges 
"forcible  entry  with  multitude  of  persons" 
and  "forcible  and  unlawful  detainer,"  for- 
cible entry  is  gist  of  action,  averment  of 
forcible  detainer  not  being  stated  as  an  in- 
dependent ground  of  relief,  but  as  mere 
continuance  or  consequence  of  first  action. 
~McMinn  v.  Bliss,  31  Cal.  122,  126. 

2.  Same — Detentloa  at  ttme  of  taatltntlon 
of  aetioa — Shoold  be  allece4.f — tt  Is  essen- 
tial In  an  action  of  forcible  entry  that  the 
complaint  should  allece  a  detention  of  the 
premises  at  the  time  of  the  Institution  of 
the  action,  and  a  complaint  which  falls  to 
contain  such  an  allegation  Is  insuinclent  to 
sustain  a  Judgment  for  the  restitution  of 
the  premises  and  damages. — Davies  v. 
Stark,  25  Cal.  App.  S19,  144  Pac.  816. 

8.  Same  — Haet  Skow  plalatlVs  aetaal 
pasMesKion. — In  action  of  forcible  entry, 
plaintiff  must  show  by  his  pleading  that 
he  was  tn  actual  posMssion  of  property 
when  It  was  Invaded  by  defendant,  since  it 
Is  Intrusion  upon  actual  possession  as  dis- 
tinguished from  constructive,  for  which 
statute  was  designed  to  afford  summary 
remedy. — Knowles  v.  Crocker  Bstate  Co., 
1»  Cal.  264.  266,  67  Pac.  998. 

4.  Same— Need  not  allege  how  notice 
was  served. — In  action  of  unlawful  de- 
tainer against  lessee.  It  is  not  necessary  for 
complaint  to  allege  manner  In  which  no- 
tice to  pay  rent,  or  surrender  possession, 
was  served.  .Fact  of  service  being  distinctly 
alleged,  this  allegation,  upon  general  de- 
murrer, will  be  construed  to  include  every- 
thing necessary  to  constitute  suffiolent 
service.— Knowles  T.  Murphy.  107  Cal.  107, 
lis.  40  Pae.  111. 

5>  Saaia- Parpoae  of  action  —  Reqalre- 
■leats  of  coKpIalnt. — The  purpose  of  the  ac- 
tion is  to  regain  possession  of  the  premises 
and  tt  necessarily  follows  that  it  must  ap- 
pear that  the  defendants  at  the  time  of  the 
commencement  of  the  action  withheld  and 
detained  possession  thereof  from  the  plain- 
tiff and  a  complaint  showing  forcible  en- 


try alone  unaccompanied  by  an  allegation 
that  the  defendant  detains  possession  of  the 
premises  so  forcibly  entered  will  not  war- 
rant an  action  under  the  provisions  of  this 
title.— Bell  V.  Haun,  9  Cal.  App.  41,  4S.  97 
Pac.  1126. 

As  to  theory  aaA  parpeae  of  tha  atatato. 

see,  ante,  S1161,  note  para.  1,  2. 

Coaiplalat  saflclMitt  whoa— Aettoa  to 

recover  reat.^ — In  an  action  at  law  to  re- 
cover a  specific  sum  of  money  as  the  rent 
of  land  under  a  lease,  an  allegation  that 
the  defendant  had  occupied  the  premises  or 
had  possession  of  them  during  the  period 
when  the  rent  accrued  is  unnecessary  to 
the  cause  of  action.  In  such  an  action  no 
right  of  possession  is  Involved. — O'Meara  v. 
Hables,  163  Cal.  240;  124  Pac.  1003. 

T.  Saue— Avenacat  of  refusal  to  sar- 
rcader  poasession.— Complaint  In  forcible 
detainer  sufllclently  avers  defendant's  re- 
fusal to  surrender  possession  within  five 
days  after  demand  where  demand  was  al- 
leged to  have  been  made  on  Uarch  4th,  and 
that  defendant  refused,  and  has,  ever  since 
demand,  refused,  and  still  refuses,  to  sur- 
render, etc.;  and,  where  complaint  was  veri- 
fied on  September  3d  of  same  year,  and 
tiled  September  Stb  of  that  year,  and  con- 
tained allegation  that  defendant  continued 
to  refuse  to  surrender  possession  up  to 
September  Sd  of  same  year. — RImmer  v. 
Blasingame,  94  Cat  139,  140,  tt  Pac.  867. 

8.  Sauic — Cause  of  aetioa  for  daaiagrs 
Net  sbowa  when. — Notwithstanding  a  gen- 
eral allegation  In  the  complaint  by  the 
lessor  that  the  lessee  has  "renounced  and 
repudiated"  the  lease,  no  cause  of  action 
for  damages  is  shown,  where  It  afBrma- 
tlveiy  appears  therefrom  that  there  has 
been  no  actual  repudiation,  and  nothing 
more  than  a  mere  threat  on  the  part  of  the 
lessee  that  he  would  not  be  further  bound 
by  the  lease,  notwithstanding  which  he  con- 
tinued to  occupy  the  premises,  and  did  not 
actually  default  in  the  performance  of  any 
of  the  conditions  of  the  lease. — Oliver  v. 
Loydon,  163  Cal.  124,  124  Pac.  711. 

9.  Same  —  Deserlptloa  of  premleea.  — 
Where  the  description  Is  sufficient  to  en- 
able the  lessee  to  take  possession  of  de- 
mised premises,  it  is  sufficient  to  enable 
him  to  know  what  property  Is  demanded 
that  he  surrender. — Olcovich  v.  Deremberg, 
27  Cal.  App.  194,  149  Pac.  376. 

10.  Same— Failure  to  meatloa  atate.  In 
deserlptloa. — In  complaint  for  forcible  entry 
and  detainer  failure  to  mention  atate  In  de- 
scribing whers  land  Is  altaated  Is  not  fatal 
defect.— More      Pel  Valle,  U  Cal  170,  173. 

11.  Same— Failure  ta  atata  aasoaat  of 
reat  ta  be  paM.^ — Complaint  for  unlawful  de- 
tainer against  tenant  after  expiration  of  his 
term  Is  not  defective  because  it  does  not 
state  amount  of  rent  to  be  paid.  It  is 
enough  that  it  avers  that  lease  was  given 
for  "certain  yearly  rent,"  whloh  bad  been 
paid.— Odell  V.  Buttrick.  IM  CaL  661,  663. 
69  Pac.  13S. 
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13.  Saaie~-IliBatnittoB  of  MHflcleat  caat- 
platat  tn  forcible  entry  and  detainer. — ^Hol- 
land T.  Green,  S»  Cal.  67,  H. 

15.  Same— 4a  anlawtnl  detainer — Alleca- 
tlon*  neeeeeaiT. — In  a  complaint  In  unlawful 
detainer,  It  1b  only  required  to  allege  the 
ultimate  fact  of  the  service  of  notice.  The 
statute  provides  three  general  methods  of 
serving  the  notice  and  the  evidence  of 
course  must  show  that  the  notice  was 
f erved  but  It  is  not  necessary  to  inform  the 
defendant  by  pleading  minutely  as  to  every 
detail  of  the  manner  of  service. — Cowell  v. 
Linforth,  10  Cal.  App.  3,  4,  100  Pac.  1071. 

14.  Saaw— Notice  to  ^al^^aflelcaey  ot 
pleadlBK  of. — ^Where  a  copy  of  the  three 
days'  notice  to  Qult  is  pleaded  in  full  in 
the  complaint,  and  service  thereof  is  al- 
leged to  have  been  made  upon  the  defend- 
ants, the  pleading  Is  aufnclent  in  this  re- 
spect.— Arnold  T.  Krlgbaum,  169  Cal.  131. 
146  Pac.  423. 

Am  to  aotlee  to  quit,  see,  ante,  S  1161, 
note  pars.  48-61. 

16.  The  right  to  maintain  an  action  in 
unlawful  detainer  for  the  possession  of 
leased  premises  on  failure  to  pay  rent  upon 
giving  the  statutory  three  days"  notice  to 
nuit,  is  not  afTected  by  the  giving  of  a 
previous  ten  days'  notice,  pursuant  to  the 
terms  of  the  lease,  which  declared  that  the 
lessor  elected  to  consider  the  lease  null  and 
void,  and  notlAed  the  defendant  that  at 
the  expiration  of  ten  days  the  plaintiff 
would  re-enter  the  premises. — Wilson  v. 
Sadleir,  24  Cal.  App.  367.  146  Pac.  1061. 

16.  The  complaint  In  such  an  action  is 
not  defective  in  falling  to  allege  whether 
the  amount  of  rent  was  specifled  in  the 
three  days'  notice,  where  the  amount  of 
rent  due  Is  stated  in  the  complaint  and  de- 
mand for  payment  alleged,  and  a  copy  of 
the  notice  attached  to  the  complaint  sup- 
plying the  claimed  defect. — Wilson  v.  Sad- 
leir. 24  Cal.  App.  SS7,  146  Pac.  1061. 

17.  SaatevTkreata  ^  vlolenee. — Com- 
plaint In  forcible  entry  and  detainer  is 
sufficient  where  tt  avers  that  on  date  named 
defendants  unlawfully  entered  and  turned 
plaintiff  out,  by  threats  and  menacing  con- 
duct, and  ever  since  such  time  defendants 
have,  and  still  do  hold,  possession,  by 
threats  of  violence  against  the  plaintiff. — 
Holland  v.  Green,  62  Cal.  67,  6S. 

18.  Same— Wben  aot  deainrrable. — Com- 
1  laint  in  action  of  forcible  entry  and  de- 
ttiner  is  not  demurrable  because  unlawful 
entry  and  forcible  detainer  are  alleged  in 
one  count. — Kerr  v.  O'Keefe.  1S8  Cal.  416, 
422,  71  Pac.  447. 

19.  DIatlaet  caaecs  of  aetloa— la  seaeraL 
— Forcible  entry  and  forcible  detainer  are 
distinct  offenses,  and  separate  causes  of  ac- 
tion, and  ought,  therefore,  to  be  separately 
stated.  If  not  so  stated,  complaint  is  bad 
on  demurrer,  but  if  not  demurred  to,  ob- 
jection is  waived. — ^Valencia  v.  Couch,  S2 
Cai.  339,  342,  91  Am.  Dec.  689. 


SO.  Saac— Hay  hm  waited  !■  mmm«  eom- 

plalat. — Forcible  entry  and  forcible  de- 
tainer are  distinct  offenses,  or  separate 
causes  of  action,  and  ought  to  be  separately 
stated,  and  fraud,  if  relied  on,  should  be 
separately  stated. — Valencia  v.  Couch,  82 
Cal.  339,  342.  343,  91  Am.  Dec.  S89. 

31.  Same  — Separate  statement. — Plain- 
tiff In  complaint  for  forcible  entry  and  de- 
tainer may  unite  causes  of  action  for  for- 
cible entry  and  forcible  detainer,  either 
form  of  action  for  forcible  detainer,  and 
fraud  as  an  adjunct  of  each,  but  they  must 
be  separately  stated,  or  complaint  will  be 
demurrable  on  that  ground. — Shelby  v. 
Houston,  88  Cal.  410,  419. 

aa.  Same— What   can   aot    be  lolaed,— 

Count  for  cause  of  action  tn  forcible  entry 
and  detainer  can  not  be  Joined  in  such  ac- 
tion with  count  for  holding  over  as  tenants 
of  plaintiff  after  expiration  of  lease  and 
notice  to  quit. — Polaok  v.  Shafer,  46  Cal. 
270,  276. 

2S.  FrandnieBt  acts— Do  not  conatVate 
ladepradeat  eaase  of  aetloa. — Fraudulent 
acts  which  merely  go  to  enhancement  of 
damages  when  cause  of  action  lor  forcible 
entry  or  unlawful  detainer  Is  made  out, 
do  not  of  themselves  constitute  an  Indepen- 
dent cause  of  action. — Polack  v.  Shafer,  46 
CaL  270,  278.  , 

24.  Same— 4hoBld  bo  separately  atatod. — 

In  an  action  of  forcible  entry  and  detainer, 
where  fraud  Is  relied  on,  its  facts  consti- 
tuting it  should  be  separately  stated  as 
ground  for  distinct  relief. — Valencia  v. 
Couch,  32  Cal.  339,  343,  91  Am.  .Dec.  689. 

25.  lllnslratioa  of  laeaflelcnl  eomplalat 

in  forcible  entry  and  detainer. — Barlow  v. 
Burns,  40  Cal.  361,  3S3. 

aft.    Same  —  Failure    to    allege  (oree. — 

Complaint  In  forcible  entry  and  detainer 
does  not  state  facts  sufQclent  to  constitute 
cause  of  action  unless  it  alleges  force, 
either  in  entry  or  detainer. — McBvoy  v. 
Igo,  27  Cal.  876,  876. 

V.  Saw*.  FallBTO  to  aver  that  holding 
over  Waa  wroagfnl. — Complaint  in  forcible 
entry  and  detainer  brought  against  tenant 
who  holds  over,  fails  to  state  facts  suffi- 
cient to  constitute  cause  of  action  where  it 
appeared  that  defendant  remained  in  pos- 
session eight  months  after  end  of  his  orig- 
inal term  without  any  notice  to  quit  being 
given,  and  there  is  no  allegation  in  com- 
plaint averring  that  such  holding  over  was 
wrongful,  nor  that  demand  was  made 
within  year  ensuing  lease,  for  surrender 
of  premises. — ^Urldlaa  v.  Morreli,  26  Cal.  SI, 
84,  86. 

as.  Same— V^lltnro  to  state  exlsteaee  of 
relatloa  af  laadlavd  aa<  teaaat^-Complalnt 
for  forcible  entry  and  detainer  against  tan- 
ant  holding  over  falls  to  state  cause  of  ac- 
tion where  it  avers  license  to  enter,  and 
falls  to  state  that  relation  of  landlord  and 
tenant  existed  between  parties. — Oweo  v. 
Doty.  27  Cal.  602,  60C. 
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30.  MlBjolader  of  emrnmt*  of  octlon— 
Waiver  of  objeetloa. — ^If  complaint  in  forci- 
ble entry  and  detainer  states  two  different 
causes  of  action  in  same  count,  and  no  de- 
murrer la  interposed  for  such  misjoinder, 
objection  Is  waived.— Treat  v.  Forsyth,  40 
cal.  484,  487. 

30.  A  complaint  which  contains  aver- 
ments as  to  unlawful  detainer  In  the  first 
count  and  as  to  claims  of  rent  due  and 
unpaid  in  the  eecond  and  third  counts  can 
not  be  regarded  as  Betting  out  more  than 
one  cause  of  action— unlawful  detainer. 
Demurrer  held  properly  overruled. — Holland 
V.  Eastern  Outfitting  Co.,  1«  Cal.  App.  442. 
117  Pac.  662. 

31.  Hlsjoiader  of  parties  plaintiff  — 
Wnlvcr  of  ebJectlOB. — In  action  of  forcible 
entry,  where  there  is  misjoinder  of  parties 
plaintiff,  which  does  not  appear  upon  face 
of  complaint,  defendant  should  make  ob- 
jection by  answer,  or  such  objection  will  be 
deemed  to  have  been  waived. — QlUam  v. 
Sigman,  29  Cal.  638,  640. 

S3.  PrescBtatioB  of  Issue — In  answer. — 
In  action  for  unlawful  detainer.  If  complaint 
avers  defendant's  entry  under  lease, 
pleaded,  not  In  precise  words,  but  by  its 
legal  eftect.  and  answer  denies  making  of 
lease  pleaded  In  complaint,  and  affirmatively 
sets  forth  in  full  contract  between  parties, 
this  sufficiently  presents  Issue  for  determin- 
ation.—Shamp  V.  White,  loe  Cat.  220,  221, 
39  Pac.  SS7. 

As  to  aaswer  In  thla  aetloa  scacmlly. 
see,  post,  iino  and  note. 


33,  Same— Same — None    mU^,  when.— 

Where  only  denial  contained  in  answer  to 
complaint  in  forcible  entry  and  detainer 
is  defective,  and  no  material  new  matter  is 
set  up,  answer  raises  no  material  issue. — 
More  T.  Del  Valle,  2S  Cal.  170,  173. 

34.  Same — *tnme— Rnles  of  pleadlns  pre- 
scribed by  Practtce  Act  as  to  denials,  and 
upon  all  other  points  not  otherwise  pro- 
vided for  In  actions  pf  forcible  entry  and 
detainer,  govern  in  actions  of  forcible  en- 
try and  detainer. — More  v.  Del  Valle,  28  Cal. 
170,  173. 

SB.  Vnlawtal  detainer— Complaint  not 
based  oa  orcrdne  rent— Amoaat  of  reat  dno 
need  not  be  alleged. — In  an  action  by  a 
landlord  to  obtain  possession  of  certain 
leased  premises,  where  the  cause  of  action 
Is  not  based  upon  overdue  rent,  an  allega- 
tion as  to  the  amount  of  rent  due  is  not 
necessary. — ^Tropical  Invest.  Co.  v.  Brown. 
46  Cal.  App.  20E.  137  Pac.  133. 

S6.  Same— Same— Stateaeat  of  Uicorpn- 
ration— Varlaaee-  Eitor  Immaterial  whra. 

— In  an  action  by  a  landlord  to  recover 
possession  of  certain  leased  premises,  where 
the  cause  of  action  is  not  based  upon  over- 
due rent,  an  allegation  In  the  verified  com- 
plaint that  the  plaintiff  was  Incorporated 
under  the  laws  of  California,  whereas  it 
appeared  at  the  trial  that  the  Incorporation 
was  under  the  laws  of  Utah,  the  variance 
was  held  to  be  too  trivial  to  warrant  a  re- 
versal.— Tropical  Invest.  Co.  v.  Brown,  46 
Cal.  App.  206,  187  Pac.  1S8. 


§  1167.   SUMMONS,  FORM  AND  SEBVIGB  OF.  The  summons  must  require 

the  defendant  to  appear  and  answer  within  three  days  after  the  service  of  the 

summons  upon  him,  and  must  notify  him  that  if  he  fails  to  so  appear  and 

answer,  the  plaintiff  will  apply  to  the  court. for  the  relief  demanded  in  the 

complaint.     In  all  other  respects  the  summons  or  any  alias  summons  in  such 

proceedings,  must  be  issued  and  served  and  returned  in  the  same  manner  as 

summons  in  a  civil  action. 

History:  Enacted  March  11,  1872;  amendmeDt  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  349;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  8;  by  Code  Commission,  Act  March  8,  1901.  Statfi. 
and  Amdts.  1900-1,  p.  188.  held  unconstitutional,  see  history,  S  5  ante; 
amendment  re-enacted  March  20,  190S,  Stats,  and  Amdts.  1906,  p.  428; 
amendment  approved  March  16.  1907,  Stats,  and  Amdts.  1907,  p.  323, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  479. 

SUMMONS— FORM  AND  SEBVICE.  'or    by   Code   of   Civil    Procedure  when 

adopted,  and,  amons  other  things,  above 
1.  Only  purpose  of  BummonB.  section  of  the  code  provides  that  summons 

2  Provision  of  code.  must  be  served  and  returned  In  same  man- 

S.  Three-day  summons-Default  jtidgment-  M  -ummons  In  civil  action  Is  served 

Beforition  of  lease.  returned.-Hemstreet  v.  Wassum.  4» 

1.  Only  parpoae  of  aMamoM  In  forcible  3^    Threo-day   swuioaB — Dctaalt  Jade. 

detainer  is  to  brinv  defendant  into  court,  aMot  — .  lUf orauitloH   of   lease^A  default 

and  if  he  appears  and  answers,  he  waives  judffroent    In   an   action    In   unlawful  de- 

any  defect  In  summons. — Randall  V.  Falk-  uiner  predicated  on  a  three-days'  summons 

ner,  41  Cal.  242,  245.  Is  not  void  cause  of  the  fact  that  a  reforma- 

2.  Provision  of  ci>de. — The  whole  Qeld  tlon  of  the  lease  was  also  asked  for  in  the 
of  forcible  entr}  and  detainer  was  provided  complaint,  since  the  court  had  the  right  to 

SBS4 
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conBinie  tbe  lease  to  determine  Its  true 
meaning,  reformation  belngr  Immaterial.— 


Zncco  T.  Fa^ullo,  S7  CaL  App.  5U,  174  Pao. 
927. 


§  1168.  ARREST.  If  the  complaint  presented  establiBbes,  to  the  satisfac- 
tion of  the  judge  or  justice,  fraud,  force,  or  violence,  in  the  entry  or  detainer, 
and  that  the  possession  held  is  unlawful,  he  may  make  an  order  for  the  arrest 
of  the  defendant. 

History:    Enacted  March  11,  1872;  amendment  approved  March  9, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  9. 

Am  to  UTMt  aad  ball,  !■  scncnil.  see,  ante,  H  478-E04  and  notes. 

§  1168.  JUDOMZNT  B7  DEFAULT.  If,  at  the  time  appointed,  the  defend- 
ant do  not  appear  and  defend,  the  court  must  enter  his  default  and  render 
judgment  in  favor  of  the  plaintiff  as  prayed  for  in  the  complaint. 

History:    Enacted  March  11,  1872. 


Am  to  JodsBCBt  hr  <eta«lt  «pm  three- 
day  eviBBMaB,  aad  reformatloB  of 

see,  ante,  1 11S8,  note  par.  a. 


An  to  Jadsaeat  apoB  faUwo  to  aaower, 

see,  ante,  |  BBS  and  not*. 


§  1170.  DEFENDANT  HtAT  APPEAR,  ETC.  On  or  before  the  day  fixed 
for  his  apearance,  the  defendant  may  appear  and  answer  or  demur. 

History:    Enacted  March  11,  1872. 

1.  Aaawnb^a  «o  ■■adeaer  K«Meniilr. 

— ^An  alleration  In  the  answer  In  such  ac- 
tion that  the  defendant  bought  the  pasture 
upon  the  premises  from  some  person,  whom 
he  namea  but  does  not  show  to  have  had 
any  interest  In  the  premises  or  any  right  to 
dispose  of  its  pasture  or  possessloQ,  fails 
to  show  entry  upon  any  BuRlcient  claim  of 
right— Brown  v.  Martin,  28  Cal.  App.  7SI, 
139  Pac.  823. 

2.  A  denial,  upon  want  of  information 
or  belief,  of  the  averment  of  the  prior 
peaceable  possession  of  the  plaintlft,  Is  in- 
sufficient. The  defendant  in  an  action  for 
forcible  entry  and  unlawful  detainer,  being 
charged  with  notice  and  put  upon  inquiry 
as  to  the  possession  of  end  right  of  posses- 
sion in  and  to  the  property  he  Is  Invading, 
can  not  in  such  action  predicate  his  denial 
of  the  plaintiff's  alleged  peaceable  posses- 
sion upon  his  want  of  Information  and  be- 
lief.—Brown  V.  Martin,  S3  Cal.  App.  736,  13» 
Pac.  823. 

3.  Where  the  complaint  in  an  action  for 
forcible  entry  and  unlawful  detainer  alleges 
that  on  a  certain  date  the  plaintiff  was  in 
the  peaceable  possession  of  certain  land, 
and  that  on  that  date  the  defendant,  for- 
cibly, unlawfully  and  wrongfully  entered 
upon  and  has  since  retained  possession  of 
the  premises,  and  the  answer  admits  the 
talcing  and  holding  of  such  possession,  but 
denies  that  the  defendant  did  so  "forcibly, 
unlawfully  or  wrongfully."  these  adverbial 
forms  of  denial  are  not  sufficient  to  tender 
any  issue  as  to  the  rightfulness  or  legality 
of  the  defendant's  entry, — Brown  Martin, 
23  Cal.  App.  736,  139  Pac.  823. 


ANSWER  IN  FORCIBLE  DETENTION. 
1-4.  Answer — Aa  to  sufficiency  generally. 
5.  Answer  in  justices'  court — Is  suflScient, 
when. 

6-  8.  Counter-claim  and  croHa-complaint — Not 
allowable. 
9.  Defendant  may  demur  or  answer. 

10.  Equitable  defense  to  forfeiture. 

11.  Same — Issue  as  to  lawfulness  where  entry 

is  admitted. 

12.  lAndlord's  lease  to  third  party — When 

no  defense. 

As  to  aweBdweato  oC  eoHiwe,  aad  eSeet  o( 
deMBrrer.  see,  ante,  I  472  and  note. 

Aa  to  ■BOadaiCBta  to  coafoiH  to  proo^ 
see,  post,  i  1178  and  note. 

As  to  ■■■WOT.  somorallr.  see,  ante,  I  427 
and  note. 

Same— Scopo  oC — See,  post,  1 1172  and 
note. 

■■MO— VorlflcatlOM. — Sea,  post,  1 1176  and 
note. 

Ae  to  appeaniaee,  comonillyt  see,  ante, 
1 1014  and  note. 

A»  to  conptalat,  aad  what  It  auut  era- 
tola,  see,  ante,  i  426  and  note;  also  1 1166 

and  note. 

As  to  nileo  •<  pnetle*.  see,  post,  1 1177 
and  note. 

Aa  to  skowlBg  repaired  Im  (orclhlo  aatiT 
or  dvtaloer,  see,  post,  1 1172  and  note. 

As  to  ▼erlfleatloa  of  plaadlag»i  sea,  post, 

i  1175  and  note. 

As  to  wkat  eanseo   of  aetloa  asay  be 

Joined,  see.  ante,  S  427  and  note. 

As  to  wke>  deteadaat  ap»emrs,  sae,  ante, 
g  1014  and  note. 


SS3B 


4.  Where  the  complaint  In  ejectment  al- 
leges that  the  defendants  ousted  the  plain- 
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tiff  and  unlawfully  withheld  poseession 
from  him,  a  d«nial  in  the  answer  "that  de- 
fendants, or  either  of  them,  now  unlawfully 
withhold  poHeaaion  from  plaintiff  of  any  of 
the  landi  described  la  plaintiff**  said  com- 
plaint."  ie  not  only  evasive,  but  a  mere  cob- 
clUBlon,  and  hence  Insufflclent  to  raise  an 
issue  as  to  the  defendants  being  In  poases- 
slon  of  the  tend.  The  allegation  of  the 
complaint  in  this  regard  must  therefore  be 
deemed  admitted. — Kerr  v.  Snowden,  24  Cal. 
App.  152.  140  Pac.  704. 

B.  Aaswer  la  JastlcM*  eevrt  — Is  siril- 
elent,  whes. — In  action  of  forcible  entry  and 
detainer  brought  bafore  Justice  o€  peace, 
answer  which  denies  generally  allegations 
of  complaint  Is  sulHclent,  as  strict  rules  of 
pleadings  do  not  Apply  In  such  courts.— • 
Henderson  t.  Allen,  23  CaL  S19,  (20. 

Coonter-elalm  or  eross-Mmplalnt — 
Not  allAwaUe.! — Neither  a  counter-claim  nor 
a  cross-complaint  Is  permissible  In  an  ac- 
tion In  nnlawfnl  detainer  regardless  of 
whether  or  not  the  subject-matter  of  the 
attempted  pleadlnc  arises  out  of  a  violation 
of  the  terms  of  the  lease  upon  which  the 
action  is  brought. — Arnold  t.  Krlgbaum, 
169  Cal.  131,  14S  Pac.  423. 

Afl  to  MMtcrelalm  kavlas  Its  proceedings 
!■  mlawM  dclolacri  see,  ante,  i  1161,  note 
par.  94. 

7.  The  defendant  In  an  action  in  unlaw- 
ful detainer  can  not  set  up  a  counter-claim 
and  cross-complaint  for  damages  arising 
out  of  an  alleged  violation  by  the  lessor  of 
a  covenant  to  make  repairs,  which  cove- 
nant is  Independent  of  the  covenant  to  pay 
rent— Arnold  v.  Krlgbaum,  !€»  Cal.  131,  146 
Pac.  423. 

8.  A  counter-claim  or  cross-complaint  of 
any  kind  or  character  is  neither  proper  nor 
permissible  in  actions  in  unlawful  de- 
tainer. The  reason,  however,  Is  obviously 
to  be  found  In  the  fact  that  the  unlawful 
detainer  act  was  Intended  to  provide  a  sum- 
mary remedy  for  the  restitution  of  the  pos- 
seseion  of  premises  withheld  by  tenants  In 
violation  of  the  covenants  of  their  lease, 
which  remedy  would  be  frustrated  and 
rendered  wholly  inadequate  by  the  Interpo- 
sition of  the  defenses  usually  permitted  In 


ordinary  cases  at  law. — Knight  v.  Block,  19 
Cal.  App.  518,  126  Pac.  612.  &16. 

ft.  Defendant  may  demur  or  aaswer. — 
In  forcible  entry  and  detainer  defendant 
may  demur  or  answer,  or  do  both;  If  he  de- 
murs only  and  his  demurrer  Is  overruled, 
court  may  allow  him  to  answer  upon  terms. 
— Maumus  v.  Hamblon,  SS  Cal.  539,  641. 

10.  B««ltabto  dcfcmae  <•  farfeltNMr— 
Where  the  answer  to  the  complaint  in  un- 
lawful detainer  sot  up,  as  mn  squitable  de- 
fense to  the  forfeiture  of  the  lease,  that 
defendant  had  subleased  the  premises  to  the 
codefendant,  whose  furnishings  exceeded 
the  requirement  of  the  lease,  and  who  had 
agreed  to  give  to  defendant  a  chattel  mort- 
gage as  security  for  the  rent,  which  de- 
fendant agreed  to  «Hign  to  plaintiff  and 
plaintiff  had  agreed  to  accept,  but  said  co- 
defendant  In  possession  broke  her  con- 
tract, renderlns  «act  compliance  with  the 
security  for  rent  Impossible,  and  that  de- 
fendant had  sued  her  In  unlawful  detainer, 
but  that  defendant  had  offered  to  plaintiff 
to  deposit  gold  coin  to  the  full  amount  of 
the  Security,  In  any  bank  named  by  plain- 
tiff, and,  upon  plaintiff's  refusal,  tendered 
the  same  In  court,  as  security,  until  such 
time  as  the  Identical  security  could  be 
given,  equity  will  not,  upon  such  showing  of 
substantial  compliance  with  security,  per- 
mit the  forfeiture  of  the  lease. — Knight  v. 
Black,  19  Cal.  App.  618,  126  Pac.  512. 

11.  Santc— Isaac  as  to  lawfnlneea  where 
entry  is  adultted. — In  action  of  forcible  en- 
try and  detainer,  where  complaint  avers 
that  defendant  unlawfully  entered  upon  de- 
manded premises,  and  answer  denies  that 
defendant  entered  unlawfully,  entry  Is  ad- 
mitted, and  only  Issue  raised  Is  as  to  Its 
lawfulness. — ^Leroux  v.  Hurdock,  61  CaL  B41. 
643. 

12.  Landlord's  IcMse  t*  thlrC  party— 
When  aa  defense. — In  action  of  unlawful 
detainer  against  tenant  who  continues  In 
possession  against  will  of  landlord  after 
expiration  of  term.  It  Is  no  defense  that 
landlord  has  leased  premises  to  third  party, 
where  defendant  does  not  connect  himself 
with  title  of  such  third  party. — Commis- 
sioners T.  Barnard,  98  Cal.  199.  202,  22  Fa& 
983. 


§  1171.  TRIAL  BY  JUBT.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  it  must  be  tried  by  a  jury,  unless  such  jury  be  waived  as  in  other 
cases.  The  jury  shall  be  formed  in  the  same  manner  as  other  trial  juries  in 
the  court  in  which  the  action  is  pending. 

History:  Ehiacted  March  11,  1872;  amendment  approved  March  24, 
1874.  Code  Amdts.  1873-4,  p.  349;  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  9. 

AM  ta  fonutloB  mt  Jarr,  see,  ante,  SB  000-        Aa  to  trIaU  la  JasttcM'  eanvCa.  sea,  ante, 

604  and  note.  iS  878-887  and  notes. 

As  ta  tllal  fer  l«rr>  mnte,  ||  600-021  Inrae  of  fact,  kaw  nOae*.— 8m,  oate,  |  690 
and  notes.  and  notes. 

Saate— Whea  aad  kaw  vralvcd* — See,  ante. 
I  631  and  note. 
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§  1172.  SHOWING  REQUIRED  OF  PLAINTIFF  IN  FORCIBLE  ENTRY 
OR  DETAINER.  OF  DEFENDANT.  On  the  trial  of  any  proceeding  for  any 
forcible  entry  or  forcible  detainer,  the  plaintiff  shall  only  be  required  to  show, 
in  addition  to  the  forcible  entry  or  forcible  detainer  complained  of,  that  be  was 
peaceably  in  the  actual  possession  at  the  time  of  the  forcible  entry,  or  was 
entitled  to  the  possession  at  the  time  of  the  forcible  detainer.  The  defendant 
may  show  in  his  defense,  that  he  or  his  ancestors,  or  those  whose  interest  in 
such  premises  he  claims,  have  been  in  the  quiet  possession  thereof  for  the  space 
of  one  whole  year  together  next  before  the  commencement  of  the  proceedings, 
and  that  his  interest  therein  is  not  then  endtfd  or  determined ;  and  such  showing 
is  a  bar  to  the  proceedings. 

History:    Enacted  March  11,  1872. 


FOECIBLE  DETAINEB— SHOWING  BE- 
QUIRED  OF  PLAINTIFF— 
OF  DEPENDANT. 

I.  Ih  Genebal,  1-39. 

n.  Actual  and  PkacxabU!  Possession,  40- 
68. 

III.  Evu>SNCE,  69-103. 
I.' In  Obnibal. 

1.  AetioD  can  be  maintaised,  when — 

Against  one  who  intruded  during  ab- 
sence of  oeeupant. 

2.  Same — Against  several  defendants. 

3.  Same  —  Immateriality  of  defendant's 

remaining  in  posfiession. 

4.  Same  —  Only  in  cases  prescribed  by 

law. 

5.  Same — Parpoae  of  statute. 

6.  Same — Upon  what  showing. 

7.  Same — Where  entry  was  peaceable,  but 

subsequent  exclusion  forcible. 

8.  Action  can  not  be  maintained  under 

above  section,  when. 

9.  Same — As  to  remainder  of  property.  ■ 

10.  Same — "After  the  expiration  of  the 

term." 

11.  Same — Premature  suit  to  be  dismissed. 

12.  Same — Where  act  of  violence  is  not  ap- 

prehended. 

13.  Same  —  Where  defendant-owner  took 

peaceable  possession  during  plsin- 

tifiE's  absence. 

14.  Same — Where  evidence  does  not  sup- 

port complaint. 

15.  Same  —  Where   plaintiff   was  ousted 

from  part  of  premises. 

16.  Construction  of  section  —  Commission- 

ers' note. 

17.  Same — Counting  of  prior  possession. 

18.  Same — Object  of  law. 

19.  Same — Proof  of  possession  required. 
SO.  Findings. 

21.  Landlord's  forcible  entry — Tenant  in 

arrears  —  Showing    required  by 
tenant. 

22.  Same — Title  and  riglit  of  possession — 

Not  involved. 

3087 


23.  Necessary  element  of  action — In  gen- 
eral. 

24.  Same — Plaintiff  must  show,  what. 

25.  Question  of  good  or  bad  faith. 

26.  Same — ^Liability  of  defendant. 

27.  Same — No  longer  afFects  right  of  re- 
covery— What  entries  are  unlawful. 

28.  Question  of  title  or  right  of  possession 
— Can  not  be  tried. 

29.  Same — Construction  of  statute. 

30.  Same — Evidence  of  title  inadmissible. 

31.  What  is  defense — Eviction. 

32.  Same — Eviction  as  to  part. 

33.  Same — Fraud  and  undue  influence. 

34.  Same — Subsequently  entering  into  co- 
partnership. 

35.  Same — That  time  has  not  expired. 

36.  What  is  no  defense — Prior  possession 
of  defendants. 

37.  Same  —  Tender  of  payment  after  re: 
fusal. 

38.  Same — Theory  that  lease  was  intended 
as  mortgage. 

39.  Same — What  may  be  stricken  out. 
IL  Actual  and  Peaceable  Possession. 

40-  43.  As  to  generally. 

44.  Same — Plaintiff  must  show  an  actual 
and  peaceable  possession. 
45,  46.  Same — Actual,  manual  occupancy  not 
necessary. 

47.  Same — Actual  or  constructive,  question 
for  jury. 

48.  Same  —  "Actual  possession"  means, 
what  —  "Actual  occupancy"  ia  un- 
necessary. 

49.  Same — As  between  parties  struggling 
for  possession. 

60.  Same — Contest  of,  in  court,  not  ma- 
terial. 

51.  Same — -Facts  not  showing. 

52.  Same  —  Grantee's  possession  unde» 
deed  is  lawful. 

53.  Same — Immateriality  of  how  posses- 
sion was  originally  obtained. 
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64.  Same — Besideiice  or  hoiue  on  land  un- 
Qecessary. 

55.  Same — What  constitutes. 

56.  Same — Same — Inclosing  land  by  fences 

and  a  natural  barrier. 

57.  Same— What  holding  is  unlawfn]. 

58.  Same — Within  fire  daye  of  nnlawful 

entry. 

59.  Same  —  Same  —  Aetion  not  maintain- 

able. 

60.  Incloeure  —  Equivalent  of,  must  be 

ehowu  by  plaintifif. 

61.  Same — le  not  neceaaaiy. 

62.  Same — Is  of  itself  actual  possession. 

63.  Same — Not  necessary  to  posaeasion  of 

agricultural  lands. 

64.  Same  —  What  possossioD  is   not  ao- 

quired  by  entry  upon  inclosed  prem- 
ises. 

65.  Same — When  defendant  is  guilty. 

66.  Mere   "scrambling"   or  interrupted 

possession — Not  enough  to  support 
action. 

67.  Same — Ceasing  of. 

68.  Same— What  is  meant  by. 

IIL  Evidence. 

69.  Abandonment  of  railroad  right  of  way 

— Sufficiency  of  eridenee. 

70.  Acts  amounting  to  forcible  entry  and 

detainer. 

71.  Actual  force — Need  not  be  proved. 

72,  73.  Pesert  land  entry — Certificate  primary 
evidence. 

74-  76.  Same  —  Title  acquired  after  com- 
mencement of  aetion  —  Evidence  of 
not  admissible. 

77.  Entry,  if  unlawful  —  Need  not  be 

proved  to  have  been  forcible. 

78.  Evidence  admissible — As  to  generally. 

79.  Same — All  matten  of  ezease,  etc. 

80.  Same — Causing  arrest  of  plaintiff  to 

obtain  possession. 

81.  Same — Judgment  to  prove  plaintiff's 

right — E^oppet. 

82.  Same — ^Lease  to  show  right  of  poaaes- 

sion. 

83.  Same — Of  entry  within  one  year — Im- 

material variance. 

84.  Evidence  inadmissible — As  to  gener- 

ally. 

85.  Same  —  Extending  possession  beyond 

limits  of  lease. 

86.  Same — Iiease  from  third  person  to  de- 

fendant. 

87.  Same — Of  set-off  or  counter-claim, 

48.  Same  —  Oral  evidence  of  transfer  of 
title  or  interest. 

89.  Same  —  That  defendant's  si^ature 
was  obtained  through  fraud  or  mis- 
take, not  set  up  in  answer. 


90.  Facts  which  do  not  show  forcible 

entry  or  unlawful  detaine. — In  gen- 
eral. 

91.  Same  —  Something   more   than  mere 

trespass  is  required. 

92.  Forcible  entry  must  be  proved,  when. 

93.  Forcible  entry  or  forcible  detainer 

must  be  proved,  when. 

94.  Plaintiff  must  prove  actual  possession. 

95.  Same — Showing  inclosure  by  substan- 

tial fences  and  natural  barrier. 

96.  Plaintiff  should  be  nonsuited,  when. 

97.  Presumption  as  to  possession. 

98.  Proof  that  person  other  than  defen- 

dant procured  third  person  to  take 
possession  or  to  make  entry. 

99.  Proof  of  forcible  detainer— Not  proof 

of  forcible  entry. 

100.  Proof  of  fraudulent  acts — Oo  to  en- 

hancement of  damages, 

101.  What  ia  immaterial. 

102.  What  is  not  evidence  of  forcible  de- 

tainer, or  even  of  forcible  resistance. 

103.  What  is  not  evidence  of  possession. 

1.  Aelioa  can  hm  nalBtalBed,  when — 
Asalnst  one  who  IntraAcd  darlBc  absearc 

of  oeenpaat. — If  man  enters  on  public  land, 
after  staying  there  few  days,  leaves,  witb 
Intention  of  bringing  hta  family  to  his  new 
home,  but  flnds  his  wife  too  111  to  be  re- 
moved, and  he  does  not  return  for  several 
months,  he  may  maintain  an  artlon  for 
unlawful  detainer  against  one  who  has  In- 
truded upon  such  premises  during  hia  ab- 
sence, and  who  refuses  to  surrender. — Wil- 
son v.  Shackelford,  41  Cal.  630.  631. 

2.  Sme — ^Againat  ■everai  defendaatH. — 
In  action  of  forcible  entry  and  detainer 
against  several  defendants,  where  It  Is 
found  that  possession  was  taken  by  acts, 
agency,  and  procurement  of  all  defendants, 
and  holding  whether  by  one.  or  more,  or 
all  was  in  pursuance  of  such  arrangement 
or  preconcert,  then  defendants  are  guilty 
of  forcible  entry  and  detainer.— Mlnturn  v. 
Burr.  16  Cal.  107,  109.  110. 

S.  Same  _  Immateriality  of  defcndaat'a 
remalnlog  la  poaae»iiloD.— In  forcible  entry 
and  detainer,  It  ia  not  material  whether  de- 
fendant personally  remains  in  possession 
of  land  upon  which  he  entered  by  violence; 
this  does  not  affect  character  of  his  entry' 
—Ely  v.  Yore,  71  Cal.  ISO,  134,  11  Pac.  880. 

4.  Saaic— Only   la   caaea   prcaeribed  by 
— An  action  of  unlawful  deUlner  can 

be  resorted  to  only  In  cases  and  by  and 

agaln.st  parties  mentioned  in  statute.  Ben 

Lomond  Wine  Co.  V.  Sladky,  141  Cal  619 
623.  75  Pac.  832. 

5.  Same— Pnrpoae  of  atatate,— A  person 
may  maintain  action  either  of  forcible  en- 
try or  forcible  detainer.  Purpose  of  stat- 
ute is  to  secure  speedy,  if  not  summary, 
restitution  of  premises  to  party  who  is  de- 
prived of  hie  posaeuloB  by  means  ■pecilled 
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In  statute.— Brawlar  v.  Rtodon  Iron  Works, 
S8  OaL  676,  677. 

Vfmtk  wkat  ■h*wlw._ln  an  ac- 
tion of  forcible  deUlner,  plaintiff  is  en- 
titled to  recover  on  ahowlngr  forcible  de- 
tainer, and  that  ba  la  entitled  to  poasexslon 
at  time  of  such  forcible  detainer.— Murphy 
V.  Snyder.  «7  Cal.  461,  462,  8  Pac.  1. 

T.  Saaie— •Where  eatir  wia  peaceable, 
l.at  aabeeaneat  cxelwilBB  forcible.  —  Al- 
though an  entry  waa  peaceably  made  upon 
poaseBsion  of  another,  his  subsequent  ex- 
clusion by  force  and  threaU  conatitutes  for- 
cible entry.— Kerr  T.  O'Keefe,  138  Cal.  416. 
421,  71  Pac.  447. 

S.  Actloa  can  aot  be  maintained  aader 
above  aectloa  when  defendant  has  been  In 
the  quiet  possession  of  the  premises  for  a 
period  of  more  than  a  year  prior  to  the  in- 
stitution of  the  Bttlt.— Wilson  v.  Carson,  14 
Cal.  App.  671,  118  Pac.  735. 

9.  Same — As  to  remainder  of  property.— 
Where  man  yoes  upon  premises,  and  does 
not  disturb  poisesslon  of  occupant  beyond 
Immediate  vicinity  of  particular  spot  where 
defendant  erects  his  house,  plalntttt  can 
not  maintain  action  of  forcible  entry  and 
detainer  as  to  remainder  of  property. — 
Thompson  T.  Smith,  28  Cal.  S27.  631. 

10.  Same— MAfter  the  exptratton  mt  the 
term**  as  used  in  section  1161,  ante,  should 
be  construed  to  mean  an  ending  of  the  term 
by  the  lapse  of  the  time  provided  In  the 
lease  for  its  duration. — Prlngrle  v.  Wilson, 
166  Cal.  318,  817,  104  Pac.  816. 

11.  Same  —  Prematare  suit  to  be  dls- 
mlMed. — A  premature  suit  for  forcible  en- 
try and  detainer  must  be  dismissed. — Ray 
V.  Armstrong,  4  Cal.  208,  209. 

12.  Same— Where  aet  of  violence  Is  not 
apprehended. — Action  of  forcible  entry  and 
detainer  can  not  be  maintained  where  It 
appears  from  evidence  that  plalntllC  waa 
maneuverlns  to  acquire,  without  'violence. 
If  possible,  right  of  action  for  forcible 
entry,  while  defendant  was  maneuverlngr 
to  avoid  that  result,  and  these  objects 
of  respective  parties  were  clearly  mani- 
fest to  each  other,  where  It  does  not 
appear  from  evidence  that  either  appre- 
hended, or  had  any  ground  to  apprehend, 
any  positive  act  of  violence  from  other. — 
Thompson  v.  Smith,  28  Cal.  627,  634. 

IS.  Same— Where  defendant-owner  took 
peaceable  pease— loa  daring  plalatilTe  ab- 
■cDce. — An  aetlon  of  forcible  entry  and  de- 
tainer can  not  ba  maintained  where  defend- 
ant waa  owner  of  a  tract  of  land  on  which 
was  vacant  house,  and  Into  which  plaintiff 
entered  wlthont  right,  and  continued  In 
peaceable  possession  of  it  for  several 
months,  and  where,  during  absence  of  plain- 
tiff, defendant  entered  peaceably  and  re- 
moved furniture  from  building,  and,  upon 
p'.alntlfTa  return,  defendant  refused  to  per- 
mit her  to  enter,!— Potter  v.  Mercer,  68  Cal. 
(tS7,  674,  676,  ftpproTlnv  Powell  v.  Lane,  46 
Cal.  677.  678. 


14.  Same— Where  evidence  docs  not  sup- 
port complaint. — Complaint  in  forcible  entry 
and  detainer  of  mining  claim  can  not  be 
maintained  where  there  Is  no  evidence 
showing  that  plaintltta,  or  any  of  them, 
were  In  actual,  peaceable,  or  exclusive  pos- 
session of  any  of  land  mentioned  and  de- 
scribed in  complaint,  at  time  defendants  en- 
tered thereon. — Laird  v,  Waterford.  50  Cal. 
315.  816. 

15.  Same  — Where  ptalnliff  was  ousted 
from  part  of  premises. — Where  plaintiff,  In 
forcible  entry  and  detainer,  was  ousted  from 
part  only  of  premises,  he  la  not  entitled  to 
recover  damages  for  detainer  of  whole. — 
Thompson  v.  Smith,  28  Cal.  527,  531. 

16.  ConatractlOB  of  section  —  ComaUa- 
HoBcra*  Botc^ — The  present  provisions  of 
the  code  upon  subject  of  forcible  entry  and 
detainer  are  quite  similar  to  previous  stat- 
utes upon  this  subject. 

IT.  Same — Conntlnc  of  prlar  poaacssloB. 

— Prior  possession,  if  It  existed  within  one 
year  next  before  commencement  of  proceed- 
ings, can  not  be  counted  as  part  of  that 
quiet  possession,  "for  space  of  one  whole 
year  together  next  before  commencement  of 
proceedings,"  which  is  required  by  above 
section  to  constitute  defense  to  action,— 
where  it  has  been  interrupted  within  year. 
— Amador  Gold  Min.  Ltd.  v.  Amador  Q.  Mine, 
114  Cal.  346.  849,  46  Pac.  80. 

18.  Same— Object  t  law.— One  great  ob- 
ject of  forcible  entry  and  detainer  law  Is 
to  prevent  even  rightful  owners  from  tak- 
ing law  Into  their  hands,  and  attempting  to 
recover  by  violence  what  remedial  process 
of  court  would  give  them  In  peaceable 
mode. — Voll  v.  Hollls,  60  Cal.  569,  674. 

19.  Same — Proof  of  pommemmloa  required. 
— Above  section  requires  that  plaintiff  shall 
prove  that  he  was  peaceably  in  actual  pos- 
session at  time  of  forcible  entry,  or  waa  en- 
titled to  possession  at  such  time.— Knowlea 
V.  Crocker  Estate  Ca,  125  Cal.  264,  265  67 
Pao.  898. 

M.  Ftadlaga.— Findings  in  an  action  to 
recover  the  possession  of  a  strip  of  land 
and  damages  for  the  use  and  detention 
thereof,  "that  the  plaintlflE  had  peaceful, 
adverse  and  uninterrupted  possession  of 
the  property  described  In  plaintlfTs  second 
amended  complaint  from  1903  to  1911.  pay- 
ing taxes  on  same  during  the  eight  years 
above  mentioned."  and  "that  about  April 
1,  1911,  defendants  commenced  claiming 
right  and  title  to  <the  property  in  ques- 
tion)," are  not  sufficient  to  warrant  the 
conclusion  that  the  plaintiff  waa  seised  or 
possessed  of  the  land  at  the  time  of  entry 
by  the  defendant,  and  do  not  support  a 
Judgment  for  possession  or  for  damages.— 
Nichols  V.  Wolf,  20  Cal.  App.  Dec  481  148 
Pac.  796. 

31.  Landlord**  forcible  catry— Tenaat  Ib 
arrenrs — Showing  reqnired  by  teaaat.  In 

the  case  of  a  tenant  at  arrears  for  the 
agreed  rental  under  a  lease  providing  that 
in  case  the  rent  reserved  was  at  any  time 
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nnpald  It  should  b«  lawful  for  the  leaaora, 
^'without  previous  notice  or  demand,  to  re- 
enter the  demised  premises  and  the  same 
peaceably  to  htild  and  enjoy  thereafter  as 

If  this  lease  had  not  been  made,"  where 
the  rent  was  in  arrears,  and  In  the  absence 
of  the  lessee  the  lessor  forcibly  entered  the 
premises  by  removing  the  lock  from  the 
door,  substituting  another  In  Its  place,  and 
excluding  the  lessor  from  the  premises,  in 
an  action  against  the  landlord  for  forcible 
entry  and  detainer,  the  lessee  Is  simply  re* 
quired  to  show  that,  in  addition  to  the  for- 
cible entry,  at  the  time  when  the  entry 
was  made,  he  was  peaceably  in  the  actual 
poasesBlon  of  the  demised  properly  under 
the  provisions  of  the  above  section. — Cali- 
fornia Products,  Inc.  v.  Mitchell,  —  Cal. 
App.  — ,  198  Pac.  646. 

32.  Same— Title  and  vlgM  to  powieMiIoB 
—■Not  Involved. — In  the  case  of  a  forcible 
entry  by  a  landlord  into  the  demised  prem- 
ises, during  the  absence  of  the  leasee,  the 
latter  being  In  peaceable  possession  at  the 
time,  the  Question  of  title  does  not  arlae  In 
an  action  by  the  lessee  against  the  land- 
lord for  forcible  entry  and  detainer,  nor  can 
even  the  question  as  to  the  right  of  posses- 
sion be  considered,  under  the  provisions  of 
the  above  section. — California  Products,  Inc. 
V.  Mitchell,  —  Cal.  App.  — ,  198  Pac.  646, 
following  the  doctrine  in  Kerr  v.  O'Keefe, 
138  Cal.  415,  71  Pac.  447;  White  v.  Pfleffer, 
16E  Cal.  740,  134  Pac.  321. 

As  to  evidence  of  title  Inadmissible,  see 

pars.  28,  30,  81,  this  note. 

28.  NecesMary  element  of  action— -In  k«>>- 
eral. — It  Is  necessary  element  to  action  for 
forcible  detainer  that  entry  of  defendant 
upon  land  should  have  been  unlawful  with 
respect  to  relations  between  defendant  and 
plaintiff;  and  it  Is  always  proper.  In  action 
of  this  sort,  to  show,  on  behalf  of  defendant, 
that  this  entry  was  made  under  plaintiff's 
permission. — Carter!  v.  Roberts,  140  Cal. 
184,  166.  73  Pac.  818. 

24.  Same—PialntlS  mast  show,  what,^ — 
To  maintain  forcible  entry,  plaintiff  must 
show:  1.  That  he  was  in  actual  and  peace- 
able possession  of  property  entered  upon; 
2.  That  defendant  by  some  kind  of  violence, 
or  circumstance  of  terror,  entered  Into  or 
upon  property  and  so  turned  plaintiff  out, 
and  took  and  held  possession  of  it  himself: 
or,  3.  That  after  making  peaceable  entry, 
defendant,  by  force,  threats,  or  menacing 
conduct,  turned  plaintiff  out  and  took  pos- 
session.— Castro  V,  Tewkabury,  $9  Cal. 
563.  11  Pac.  339. 

20,  Question  of  K»ad  or  bad  faith. — Under 
law  as  It  stood  prior  to  adoption  of  code, 
defendant  In  an  action  for  unlawful  entry 
was  sometimes  allowed  to  produce  evi- 
dence of  title,  not  for  purpose  of  establish- 
ing or  trying  title,  but  for  purpose  of  show- 
ing that  his  entry,  If  wrongful,  was  not 
made  with  Wrongful  Intent,  but  In  good 
faith  and  In  belief  that  he  had  legal  right 
to  enter. — Thompson  v.  Smith,  28  Gal.  627, 


821;  Shelby  v.  Houston,  38  Cat  410.  42Z; 
Kandaii  v.  Falkner,  41  Cal.  242,  Si9;  Con- 
roy  V.  Duane,  4B  Cal.  fi97,  607;  Townsend  v. 
Little,  46  Cal.  673,  676;  Dennis  t.  Wood,  4S 
Cal.  361,  364;  Phentz  U.  *  U.  Co.  v.  Law- 
rence,  66  Cal.  143,  146. 

x«.  anmc--l.lahiuty  mt  defendant.^Where 

defendants.  In  an  action  of  forcible  entry 
and  detainer,  entered  peaceably  and  In  good 
faith,  under  claim  of  title,  they  would  not 
be  liable  in  such  case,  even  though  they  re- 
sisted entry  of  plaintiff  with  force. — Roche 
v.  Duane,  46  Cal.  697,  600. 

ST.  Same— No  lonicer  affects  riKht  of  re- 
eovery— What  entries  nre  unlawful. — Under 
code,  all  entries  of  actual  possession  of  an- 
other are  unlawful  and  questions  of  good  or 
bad  faith  on  part  of  defendant  in  action  of 
forcible  entry  or  unlawful  detainer  no 
longer  affect  right  of  recovery  In  this  form 
of  action.— Vol!  Hollls,  60  Cal.  »9,  676; 
Holland  V.  Green,  12  Cal.  67.  6S;  Bank  of, 
California  v.  Taaffe,  76  Cal.  626,  630,  23  Pac. 
196;  Glddlngs  v.  The  '76  L.  &  W.  Co.,  83  Cal. 
96.  100,  23  Pac.  196;  Kerr  v.  O'Keefe,  138 
Cal.  416,  421,  71  Pac.  447;  Carterl  v.  Roberts, 
140  Cal.  164.  166,  73  Pac.  818. 

28.  Qnestion  of  title  or  right  of  posaea- 
■lon — Can  not  be  tried  In  forcible  entry  and 
detainer.— McCau ley  v.  Weller.  12  Cal.  600. 
624;  Mlnturn  v.  Burr,  16  Cal.  107.  109;  Hen-' 
derson  v.  Allen,  23  Cal.  619,  620;  Warburton 
V.  Doble,  38  Cal.  619,  621;  Mason  v.  Wolff.  40 
Cal.  246,  260;  Sanches  v.  Loureyro.  46  Cat. 
641,  642;  Voll  v.  HolUs,  SO  Cal.  6«9,  673.  674; 
Bostwlclc  V.  Uahoney,  78  Cal.  238.  239,  14 
Pac.  832;  Felto'n  v.  Millard,  81  Cal.  640.  642. 
21  Pac.  533,  22  Pac.  760;  QlddlngJ  v.  The  '76 
L.  &  W.  Co.,  83  Cal.  96,  100,  23  Pac.  196; 
Knowles  v.  Murphy,  107  Cal.  107,  114,  40 
Pac.  111. 

As  to  evidence  of  title  belns  tnadmiialble, 

see  para.  22,  80,  84,  this  note. 

W,  'Same— Cona^raettoM  mt  atatwte. — ^For- 
cible entry  and  detainer  act  was  not  in- 
tended to  apply  to  any  case  where  title  to 
land  could  be  made  question,  but  oniy  to 
cases  where,  from  nature  of  relation  be- 
tween parties,  no  such  question  could  be 
made  because  prohibited  by  law< — ^Reay  v. 
Cotter.  29  Cal.  168,  170. 

30.  Same — Evidence  of  title  Inadmissible. 

— Under  our  statutes  evidence  of  title  in  ac- 
tions of  forcible  detainer  la  Inadmissible. — 
Giddings  V.  The  '76  I^nd  &  Water  Co.,  83 
Cal.  96,  100.  28  Pac.  196. 

See,  also,  pars.  12,  84,  this  note. 

Am  t9  eridcBce  scBevally,  see  Part  III,  this 
note. 

Am  to  wkcm  title  may  be  stTen  In  evidence 
In  aetloBs  ef  forelhle  entry  mmd  detalaer, 

see  note  77  Am.  Dec.  662-667. 

SI.  Wfent  la  defSBM^BvletleM, — In  ac- 
tion of  forcible  entry  and  detainer  by  land- 
lord against  his  tenant,  defense  of  eviction 
Is  admissible,  as  matters  of  excuse,  justi- 
fication, or  avoidance  may  be  fflvea  In  evi- 
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dence. — Wheelock  v.  Warschauer,  21  Cal. 
309,  316. 

33.  Smmv—BvletloK  wkm  to  part.^ — Where 
partial  eviction  la  wrongful  act  o(  laodlord 
himself,  lease  ti  not  forfeited  by  reaaon  of 
non-payment  of  rent  for  substantial  part  of 
demised  premises  from  which  tenant  has 
been  evicted,  wherever  notice  or  demand 
was  given  or  made;  and  landlord  can  not 
recover  possession  from  tenant  by  reason 
oi  such  non-payment  so  long  as  such  evic- 
tion continues. — Skages  v.  Emerson,  50  Cal. 
3.  6. 

IS.  Same— Vniad  ud  wdac  iBllaeHee. — 

Defendant  in  action  of  unlawful  detainer 
may  show  as  part  of  transaction  leading  up 
to  lease  and  as  evidence  bearing  upon  Ques- 
tions of  fraud  and  undue  influence  in  execu- 
tion of  lease,  that  deed  under  which  plain- 
tiff holds,  as  well  as  lease,  was  executed 
through  fraud  and  undue  influence,  and  to 
show  relation  of  each  to  other  as  one  trans- 
action. When  defendant  is  not  seeking 
rescission  nor  asking  to  have  such  deed  set 
aside  as  void,  but  is  simply  defending 
against  plaintltTs  action  on  ground  of  fraud 
and  undue  Influence  and  Is  asking  no  af- 
flrmatlve  relief,  he  may  set  up  In  defense 
that  plaintltf  procured  deed  and  agreement 
of  lease  by  fraud  and  undue  influence  with- 
out llrst  rescinding. — Simon  Newman  Co.  T. 
LaSBlQS.  141  Cal.  174.  178,  74  Pac.  7«1. 

M,  flair  BMlrTffirntTT  catertac  lato 
partaenUp. — In  action  of  unlawful  de- 
tainer against  lessee  to  recover  possession 
of  leased  hotel  for  failure  to  pay  rent,  it 
Is  good  defense  that,  after  lease  was  made, 
defendant  and  plalntilt  entered  into  copart- 
nership in  keeping  such  hotel. — Pico  V. 
Cuyas,  47  Cal.  180,  48  Cal.  689,  643. 

SB.  Same — Tkat  time  has  not  expired. — 

In  an  action  of  unlawful  detainer  for  hold- 
ing over  after  expiration  of  term,  It  is 
complete  defense  that  time  during  which 
defendant  was  entitled  to  occupy  land  un- 
der terms  of  agreement  set  forth  had  not 
expired  when  demand  for  possession  was 
made. — Rogers  v.  Haokett,  49  Cal.  121,  188. 

S8,  What  la  ao  defease  Prlnr  posaca*l*H 
of  detcMdaatSd — Possession  of  defendants 
prior  to  and  at  time  of  entry  of  plaintiff 
does  not  constitute  defense  to  action  of 
forcible  entry  and  detainer,  and  will  not 
Justify  or  excuse  forcible  entry. — ^Brown  v. 
Perry.  39  Cal.  28,  84. 

87>  Same— Tender  of  paymeat  after  r»- 
tiHMil,^ — Where  tenant  falls  to  pay  rent  when 
It  becomes  due  and  refuses  or  neglects  to 
pay  for  three  days  after  demand  therefor 
and  to  quit  possession.  It  la  no  defense  to 
action  tor  unlawful  detainer  that  he  after- 
wards tendered  payment  of  such  rent  with 
Interest  and  costs.— Koussel  v.  Kelly,  41 
Cal.  MO,  868. 

88.  Same  —  Theory  that  lease  was  la- 
teadcd  aa  mortgaBc* — Defendant  In  an  ac- 
tion of  unlawful  detainer  can  not  defend 
on  theory  that  lease  was  Intended  to  be 


mortgage. — Bostwick  v.  Mahoney,  73  Cal. 
238,  239,  14  Pac.  832. 

80.  Same — What  may  be  strlckea  out. — 

If  defendant  in  forcible  entry  and  detainer 
seeks  to  justify  bis  entry  under  lease  giv- 
ing right  of  entry  for  rent  due  and  unpaid, 
and  also  under  crop  mortgage,  such  defense 
may  properly  be  stricken  out. — Kerr  V. 
O'Keefe,  188  Cal.  415,  422,  71  Pac.  447. 

IL    ACTUAL  AND   PEACEABLE  POSSES- 
SION. 

40.  As  to  geaerally.— PlaintifT  In  action 
of  forcible  entry  or  unlawful  detainer  must 
show  an  actual,  peaceable  posaesalon  in 
himself  at  time  of  entry. — Treat  v.  Stuart, 
6  Cal.  118,  114:  Preston  v.  Kehoe.  IE  CaL 
31B;  Ultchell  v.  Davis,  20  Cal.  45,  47;  Cum- 
mins v.  Scott,  88  Cat.  626.  527;  Hoag  v. 
Pierce,  28  Cal.  18T,  191;  Shelby  v.  Houston, 
38  Cal.  410.  428;  Warburton  v.  Doble,  38 
Cal.  619,  620;  Buel  v.  Frazter,  38  Cal.  693, 
697;  Barlow  v.  Burns,  40  Cal.  361,  354;  Bow- 
ers V.  Cherokee  Bob,  45  Cal.  495.  600,  602; 
Conroy  v.  Duane,  45  Cal.  597.  601;  Voll  v. 
Butter.  49  Cal.  74,  76;  lAlrd  v,  Waterford,  50 
Cal.  316,  816;  Spires  v.  Duane,  64  Cal,  176, 
177;  Castro  v.  Tewksbury,  S9  Cal.  568,  664, 
11  Pac.  889;  Knowles  v.  Crocker  EUitate  Co.. 
126  Cal.  264,  265,  67  Pac.  998. 

41.  In  summary  proceedings  under  for- 
cible detainer  to  obtain  possession  of  prop- 
erty the  Inquiry  Is  confined  to  the  peace- 
able possession  of  the  property  by  plaintiff, 
the  unlawful  entry  therein  and  forcible  de- 
tention by  defendant. — White  v.  Pfleffer. 
166  Cal.  740.  184  Pac  821. 

42.  That  the  premises  were  vacant  when 
entered  by  the  defendant  and  they  had 

theretofore  been  occupied  by  tenants  of  the 
plaintiff  was  sufficient  to  support  the  action. 
— White  v.  Pfletler.  166  Cal.  740,  134  Pac. 
821. 

43.  The  plaintiff  In  ejectment  must  re- 
cover, if  at  all,  upon  the  strength  of  his 
own  title,  regardless  of  the  weakness  of 
that  of  his  adversary;  and  It  must  be  a 
legal  title  as  distinguished  from  a  mere 
equity. — Sawyer  v.  Osterhaus,  212  Fed.  765, 

44.  Same — PlalatlS  mast  show  aa  actaal 
aad  reaceahle  ■osaaaalaai  that  defendant, 
by  some  kind  of  violence  or  circumstance 
of  terror,  entered  into  or  upon  property 
and  BO  turned  plaintiff  out  and  held  posses- 
sion of  it  himself;  or  that,  after  making 
peaceable  entry,  defendant,  by  fierce  threats 
or  menacing  conduct,  turned  plaintiff  out 
and  took  possession. — Castro  v.  Tewksbury, 
69  Cal.  562.  663.  11  Pac.  339. 

45.  Same— Actaal,  manaal  occnpaaey  not 
nreeaeary. — In  forcible  entry  and  detainer 
It  Is  not  necessary  that  owner  should  al- 
ways be  on  land,  either  by  himself  or  his 
agent,  for  sake  of  actual  manual  occupa- 
tion, or  for  purpose  of  warning  off  Intru- 
ders or  trespassers.  If  an  entry  Is  made 
with  Intention  of  retaining  permanent  pos- 
session  and  clearing  and  improving  land 


Digitized  by 


IU79 


FORCIBLE  ENTRY— SHOWING  REmilRBD, 


(Ft.  ni. 


and  flltlng  It  for  cnltlTatton,  tt  may  be  suffi- 
cient and  authorlie  Infarence  that  posses- 
sion Is  actual^Taylor  v.  Scott,  10  Ores:. 
483,  485. 

Tkat  actHal,  p«nM»Bl  prawacc  Da  land 
■•ed  ant  be  vntvcA*  see,  ante,  t  X16Q  and 
note  par.  7. 

46.  Under  above  section  It  Is  not  neces- 
sary for  the  plaintiff  In  an  action  of  for- 
cible detainer,  based  upon  an  unlawful  en- 
try, lo  show  actual  physical  possession  of 
the  property  when  the  alleged  unlawful 
entry  was  made.  Plaintiff  Is  required  to 
show  only  that  he  is  entitled  to  the  pos- 
session.—White  V.  Pfieffer,  16&  Cal.  740,  134 
Pac.  321. 

4T.  Same — APtnal  or  coDstructlve,  qae*- 
tlon  for  iary. — What  1b  actual  and  what  la 
constructive  possession  In  many  cases  must 
be  question  of  fact  for  jury. — O'Callaghan 
V.  Booth,  6  Cal.  63,  65. 

46.  Same  —  "Actual  poueaelon**  meana, 
what— ^'Actual  occapancy"  la  aBneceasnry. — 

To  maintain  action  of  forcible  entry  and  de- 
tainer it  is  not  necessary  for  plaintiff  to 
have  "actual  occupancy"  of  premises.  "Ac- 
tual possession"  consists  as  much  of  present 
power  and  riffht  of  dominion,  as  actual  cor- 
poral .  presence  on  premises. — Minturn  v. 
Burr,  16  Cal.  107,  109;  Knowles  v.  Crocker 
Estate  Co.,  149  Cal.  278,  86  Pac.  715. 

40,  Same— Aa  batwec*  parties  stntnllas 
for  pasaeaalan. — As  between  parties  strug- 
KllnK  for  possession  neittier  can  maintain 
action  or  forcible  entry  and  detainer  against 
other  until  he  has  acquired  an  actual  pos- 
session which  has  ripened  Into  peaceable 
possession,  that  Is  to  say,  peaceable  as  be- 
tween themselves.— VoU  v.  Butler,  49  Cal. 
74,  75. 

SO.  Same — Contest  of.  In  court,  not  mate- 
rial.— FlalntlfTs  actual  and  peaceable  pos- 
session of  premises  at  time  of  entry  com- 
plained of  Is  sumclent  to  maintain  an  ac- 
tion of  forcible  entry  and  detainer,  although 
such  possession  is  contested  in  courts. — 
Bplera  t.  Duane,  64  Cal.  176,  177. 

61,  Same— FaeU  not  showing. — Facts  not 
showing  such  actual  and  peaceable  posses- 
sion in  plaintiff  as  Is  necessary  to  enable 
him  to  maintain  action  of  forcible  entry, 
action  dismissed. — Castro  T,  Tewksbury,  69 
Cal,  5C2,  B66. 

BZ.  Same  —  Onwtec'a  posaeaatoa  Bader 
deed  Is  lawful.— Grantee  In  possession  of 
land  under  deed  cf  premises  described 
therein  is  in  lawful  possession  therecf. — 
Hoag  V.  Pierce.  28  Cal.  187,  190, 

BB.  Same— iMBsatcrlalitr  of  how  possca- 
was  orlslMlly  obtalacd.— It  detainer 
in  unlawful  and  forcible,  defendant  Is  liable 
for  forcible  detainer,  whether  he  originally 
obtained  possession  by  "permission  or  other- 
wise." It  is  Immaterial  whether  entry  was 
peaceable  or  violent,  provided  It  Is  unlawful 
and  detainer  was  forcible.   In  either  event 


he  Is  liable  for  forcible  detainer. — Conroy  t. 
Duane,  45  Cal.  697,  606. 

B4,    Same— R«aldcHC*  or  hMlsc  laad 

nnBccoBsarr.<»Plaintiff  in  forcible  entry  and 
detainer  may  have  peaceable  and  actual 

possession  of  land  without  residing  thereon 
or  having  house  on  the  land. — Gray  v,  Col- 
lins,   42    Cal.    152,    156,    157;  Knowles 
Crocker  Estate  Co.,  149  Cal.  278,  86  Pac.  716. 

55.  Same — What  eonatltnte*. — In  forcible 
entry  and  detainer,  subjection  of  premises 
to  exclusive  will  and  control  of  possessor 
by  means  of  exercise  by  him  of  visible  and 
notorious  acta  of  dominion  over  them  con- 
stitute actual  possession. — Gray  v,  Collins, 
42  Cal.  162,  157. 

SC.  Same  —  Same  —  Inclosing  laad  hy 
fences  and  a  aatnral  barrier  Is  appropria- 
tion of  It  to  his  notorious  use  and  control 
and  constitutes  possession  within  meaning 
of  above  section. — Knowles  v.  Crocker  Es- 
tate Co.,  149  Cal.  278,  86  Pac.  716. 

ST.  Same — What   boldlng  Is  anlawfnl.- 

In  forcible  entry  and  detainer,  where  de- 
fendants are  shown  to  have  been  In  pos- 
session of  premises,  their  entry  was  unlaw- 
ful, and  where  nothing  thereafter  occurred 
to  give  them  right  of  possession  as  against 
plaintiff,  their  holding  is  unlawful. — Treat 
v.  Forsyth,  40  Cal.  484,  488. 

BS.    Same— WlthlB  Ave  days  of  BBlawfal 

Catry. — To  maintain  action  of  forcible  de- 
tainer, plaintiff  must  show  that  within  five 
days  before  unlawful  entry  by  defendant 
he  was  In  peaceable  and  actual  possession 
of  demanded  premises. — McCormick  v.  Sher- 
idan, 77  Cal.  253,  256,  19  Pac.  419. 

89.  Same — Same— AetloB  mot  — wlwtnlB- 
able, — Plaintiff  can  not  maintain  action  of 
forcible  entry  and  detainer  where  lands  in 
controversy  had  never  been  inclosed  by 
plaintiff,  or  those  under  whom  he  claimed, 
and  where  plaintiff  at  or  within  live  days 
of  date  alleged  entry  of  defendant  did  not 
have  possession  of  land  entered  upon  by 
defendant,  and  where  there  is  entire  ab- 
sence of  evidence  tending  to  establish  that 
defendant  exercised  or  threatened  force  of 
any  character  in  obtaining  or  continuing 
his  possession. — Wilbur  v.  Cherry,  39  Cal. 
660,  661. 

60,  Inclosure  —  EqulTaleat  of,  mast  be 
shown  by  plalntUI, — To  sustain  forcible  en- 
try and  detainer  plaintiff  must  show  an 
actual  Inclosure,  or  something  equivalent, 
as  evidence  of  an  actual  exclusive  appro- 
priation and  dominion.  Merely  putting 
down  stakes  or  making  line  of  boundary 
is  not  sufficient. — Preston  v.  Kehoe,  15  Cal 
316,  318, 

61.  Same  —  Is  nut  Beccosary.  —  Neither 
good  and  substantial  fence  nor  residence 

on  premises  Is  necessary  to  a  peaceable  and 
actual  possef!f>lon  of  land.  There  may  be 
actual  posses.slon  without  fence  or  inclosure 
of  any  kind.— Goodrich  V.  Van  Landlgbam 
46  Cal.  601,  603. 
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•2.  Same— la  of  Itaelf  aetnal  p(HMeMiloa> 

— In  forcible  entry  and  detainer,  sufllclent 
incloiur«  Is  of  Itself  actual  possession  of 
land  without  residence  upon  It.  cultivation, 
or  other  act  of  domlnton.  It  is  open  and 
visible  appropriation  to  it  of  exclusive  use 
and  dominion  of  person  erecting  Inclosure, 
and  protects  his  appropriation  against  in- 
trusion.— Conroy  v.  Duane,  4E  Cal.  S97,  COS. 

68.  Same— Not  ■eeessarT'  to  poMWMlm  ot 
MKrlealtDTal  laada. — To  constitute  possession 
of  agricultural  land  It  Is  not  necessary  that 
land  should  be  Inclosed,  but  in  action  of 
forcible  detainer  plaintiff  must  show  that 
he  exercised  exclusive  dominion  and  control 
over  it.  In  order  to  maintain  his  action. — 
HcCortnlck  v.  Sheridan,  77  Cal.  263.  2&6,  19 
Pac.  419. 

64.  Same^What  posNesslon  la  not  ae- 
qalred  by  entry  npan  Ineloaed  premUea. — 

By  entering  Into  another's  inclosure,  erect- 
ing house  on  some  part  of  premises,  and 
asserting  claim  to  whole  or  large  part, 
while  other  party  is  himself  living  within 
same  general  Inclosure,  occupying  premises, 
and  also  aaaerting  his  possession  to  whole. 
Intruder  does  not  acquire  such  actual  pos- 
aesalon  of  whole  portion  claimed  as  is  re- 
quired to  enable  him  to  maintain  action 
of  forcible  entry. — Ross  v.  Roadhouse,  S6 
Cal.  580,  583. 

65.  Sane— Wkea  defendaat   is  gallty. — 

Defendant  may  be  found  guilty  of  forcible 
entry  and  detainer  where  he  entered  upon 
another's  inclosed  land  with  armed  men  and 
commenced  to  erect  house  and  refused  to 
deliver  up  peaceable  possession  on  demand 
and  made  show  of  force  to  retain  premises. 
— Watson  V.  Whitney,  2S  Cal.  S75,  876. 

66.  IWcrc  'Scrambling"  or  Intermpted 
voaaesslon— Not  cnovgh  to  support  aetloa 

Of  forcible  entry  and  detainer. — House  v. 
Kelser,  8  Cal.  499,  601;  Hoag  v.  Pierce.  28 
CbL  187,  191;  Bowers  v.  Cherokee  Bob,  45 
Cal.  49S,  604,  distinguished  In  Bank  of  Cali- 
fornia V.  Taaffe.  76  Cal.  «26,  629,  18  Pac. 
781;  Conroy  v.  Duane,  46  Cal.  507,  601;  VoU 
V.  Butler.  49  Cal.  74,  76;  Spiers  v,  Duane,  54 
Cal.  176.  177;  Castro  v.  Tewksbury.  69  Cal. 
682,  684.  11  Pac.  389;  Tlvnen  v.  Honahan, 
78  Cal.  181,  188,  IS  Fao.  144. 

•7.  nmme — Ceaaing  of. — It  may  frequently 
be  dlfllcult  to  deflne  precise  point  at  which 
possession  ceased  to  be  a  "scrambling"  pos- 
session, maintained  It  may  be  by  threats 
and  menaces,  and  had  ripened  Into  peace- 
able possession.  No  rule  of  universal  ap- 
plication can  be  established  In  such  cases, 
and  each  case  must  of  necessity  be  deter- 
mined by  Its  own  circumstances. — Bowers 
v.  Cherokee  Bob,  46  Cal.  495,  602. 

08.    Same  —  What    la    meant    by.  —  By 

"scrambling  possession"  In  forcible  entry 
and  detainer  Is  meant  struggling  for  pos- 
sesBion  of  land  itself — not  such  contest  as 
la  waged  In  courts. — Spiers  t.  Dnane,  84 
Cal.  178,  177. 


III.  EVIDBNCB. 

Aa  to  evidence  of  title  belac  ImJmI— Ible, 

see  pars.  21,  30,  this  note. 

68.  Abandonment  of  railroad  right  of 
war — Snfllcieacy  ot  cvldcnee.^ — In  an  action 
of  ejectment  by  the  owner  of  the  fee  In 
certain  land,  to  recover  possession  from  a 
railroad  company  holding  under  an  ease- 
ment, evidence  held  sufficient  to  show  an 
abandonment  of  the  right  of  way  by  such 
railroad  company. — ^Home  Real  Estate  Co. 

X<08  Angeles  Pac.  Co.,  163  Cal.  710,  126 
Pac.  972. 

TO.    Acts  amonntlag  to  forcible  entry  and 

detalaer,~WatBon  v.  Whitney,  23  Cal.  375, 
S76;  Hussey  v.  McDermott,  23  Cal.  413,  415. 

71.    Actual  force — Heed  aot  be  proved. — 

It  Is  not  necessary  to  prove  actual  force 
to  maintain  action  of  forcible  entry  and 
detainer,  but  threats  and  menaces  of  hos- 
tile character,  showing  determination  to 
resort  to  violence  if  resistance  Is  ofTered. 
are  all  that  la  necessary.  It  would  certainly 
be  strange  rule  if  party  were  compelled 
to  procure  an  assault  to  be  made  upon  him- 
self to  enable  him  to  maintain  his  action 
(or  recovery  of  possession. — CCallaghan  v. 
Booth,  6  Cal.  63,  66. 

TS.  Desert  land  catry— Certificate  .pri- 
Bary  evMcnee. — ^Whlle  the  issuance  of  a 
certificate  of  purchase  of  desert  land  does 
not  in  fact  transfer  the  government  title, 
still,  by  virtue  of  section  1925.  post,  the 
certificate  is  made  primary  evidence  that 
the  holder  or  assignee  thereof  Is  the  owner 
of  the  land  described  therein;  but  in  the 
absence  of  this  provision  of  the  codi  an 
assignee  of  the  certlllcate  could  not  main- 
tain ejectment,  since  one  can  recover  In 
that  action  only  upon  a  legal  title. — Kerr 
T.  Snowden,  24  Cal.  App.  162,  140  Pac.  704. 

73.  If,  tn  an  action  of  ejectment  by  the 
assignee  of  a  certlllcate  to  purchase  desert 
land,  neither  the  certificate  nor  the  assign- 
ment Is  offered  tn  evidence,  nor  any  proof 
made  tending  to  show  that  the  same  have 
been  lost  or  destroyed,  a  certified  copy  of  a 
"tract  book"  from  the  office  of  the  register 
of  United  States  lands,  showing  the  issu- 
ance of  the  certificate  and  the  assignment 
thereof.  Is  not  admissible  to  establish  the 
plaintiff's  title. — Kerr  t.  Bnowden,  24  Cal. 
App.  162.  140  Pac.  704. 

T4.  SaiHc— Title  acqnlred  after  com- 
meaeeaicBt  of  aetloa— BvldeBce  af.  not  ad- 
mlaalblc. — The  final  certificate  of  purchase, 
obtained  by  the  ptalntllT  months  after  the 
commencement  of  his  action  In  ejectment.  Is 
not  admissible  as  evidence  of  title;  for  in 
ejectment  the  plaintiff  must  recover.  If  at 
all,  upon  the  state  of  his  title  aa  It  existed 
at  the  time  when  he  commenced  the  action. 
— Kerr  v.  Snowden,  24  Cal.  App.  152,  140 
Pac.  704. 

75.  The  provision  contained  In  section 
192S,  post,  which  Is  is  derogation  of  the 
common  law,  can  not  be  construed  as 
authority  under  which  the  memoranda  and 
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t-ntrles  made  by  th»  re^Uter  of  United 
States  land  can  be  deemed  competent  evi- 
dence of  the  iBauance  In  form,  substance 
and  execution  of  a  certificate  of  purchase, 
or  the  legal  aaslgnment  thereof, — Kerr  v. 
Snowden,  24  Cal.  App.  152.  140  Pac.  704. 

76.  In  such  action  evidence  Is  not  ad- 
missible that  the  plalnttn  obtained  an 
order  restralninff  the  defendants  from  Inter- 
fering with  him  in  the  making  of  Improve- 
mentB  upon  the  land,  required  by  the 
government  as  a  prerequisite  to  the  isau- 
aace  of  a  final  certifleate  of  purchase 
therefor,  and  that  by  virtue  of  such  order 
she  went  upon  the  land  and  made  Improve- 
ments, as  a  result  of  which  she  made  her 
final  proof  in  the  United  States  land  office; 
since  the  question  involved  Is  whether  she 
in  fact  acquired  the  government's  title,  not 
how  she  acquired  It. — Kerr  v.  Snowden,  Si 
Cal.  App.  152.  140  Pac.  704. 

77.  Bntrr,  If  nslawfai  —  Ne«d  not  be 
proved  to  bave  beea  forcible. — In  an  action 
of  forcible  entry  and  detainer,  where  plain- 
tiff alleges  an  entry  during  his  absence, 
and  demand  for  surrender  of  premises.  It 
la  not  Incumbent  on  him  to  prove  entry 
which  was  In  fact  forcible,  where  entry 
proved  was  clearly  unlawful  and  there  is 
evidence  tending  to  show  plaintiff's  pos- 
session at  time  of  defendant's  entry, — 
Treat  v.  Forsyth,  40  Cal.  484,  488. 

78.  BvMeace  ■dmlMlble-^s  to  veaer- 
■lly. — As  to  the  evidence  admissible  Id  for- 
cible entry  and  unlawful  detainer. — Hoag  v. 
Pierce.  28  Cal.  187.  190;  Buel  v.  Frazler,  88 
Cal.  693,  695;  Bowers  v.  Cherokee  Bob,  45 
Cal.  495,  601-609;  Conroy  v.  Duane.  45  Cal. 
597,  606,  607;  Flint  T.  LOTdall,  122  Cat.  661, 
554,  55  Pac.  424. 

78,  Same— All  matteni  of  CzcooCf  etc. — ■ 

In  forcible  entry  and  detainer,  all  matters 
of  excuse,  Juatiflcatlon,  or  avoidance  may 
be  given  In  evidence  under  general  denial 
of  allegations  of  complaint.  —  Watson  T. 
Whitney.  23  Cal.  S76,  S78. 

80.  Samo— Canslng  arrest  of  plalotift  to 
obtalB  paescMloa. — Evidence  is  competent 
and  admissible  In  action  of  forcible  entry 
and  detainer  to  show  that  plaintiff  was  ar- 
rested as  means  resorted  to  to  get  him 
away  from  place  In  order  that  defendant 
might  enter  upon  and  take  possession  of 
It.  and  should  be  admitted.  As  defendant 
had  no  right  to  take  possession  of  premises 
In  such  way.  he  Is  guilty  of  forcible  de- 
tainer under  subdivision  2  of  above  section. 
— L.a6serot  v.  Gamble,  6  Cal.  Unrep.  610,  46 
Pac.  917,  919. 

81.  Smmf  Jndarmeiit  to  vrove  plalntllT* 
rightvliatovpel. — On  trial  of  action  of  forci- 
ble entry  and  detainer.  Judgment  against 
defendant  awarding  possession  of  land  ts 
competent  and  admissible  evidence  to  prove 
right  and  extent  of  posseaslon  of  plaintiff, 
and  that  defendant  was  estopped  from  con- 
testing his  suit. — ^Mlchell  V.  Davis,  2S  Cal. 
3S1,  382. 


82.  Same— Z<eaae  to  ahow  Tigkt  of 
aesaloA. — In  an  action  of  forcible  entry  and 
detainer,  lease  is  admissible  to  show  that 
plaintiff  ts  entitled  to  posseaslon. — Murphy 
v.  Snyder.  67  Cal.  451,  452,  8  Pac.  2. 

83.  Same— Of  entry  withia  one  year- 
Immaterial  variance. — In  an  action  of  forci- 
ble detainer,  plaintiff  is  entitled  to  prove 
that  he  entered  at  any  time  within  one  year 
next  before  commencement  of  action,  and 
within  that  period  no  variation  from  date 
alleged  In  complaint  as  to  entry  la  ma- 
terial.— ^Amador  O.  Mine  Ltd.  v.  Amador 
O.  Mine,  114  CaL  S46,  848,  46  l^c.  80. 

84.  BvldeBce  tnadmlsslblc — As  to  gener- 
ally.— As  to  evidence  Inadmissible  In  for- 
cible entry  and  detainer. — Bowers  v.  Chero- 
kee Bob,  45  Cal.  495.  601. 

As  to  evidence  of  title  being  tnadmbwlble, 

see  pars.  22,  28,  80.  this  note. 

85.  Same— Extending  possess  I  oa  beyond 
limits  of  lease. — In  action  of  forcible  entry 
and  detainer  against  tenant  to  enforce  for- 
feiture for  non-payment  of  rent,  evidence 
oC  permission  by  lessor  to  his  lessee  to  ex- 
tend his  possession  beyond  limits  of  leased 
premises  is  inadmissible  to  prove  title  to 
outside  lands  In  lessor. — Mason  v.  Wolft, 
40  Cal.  246,  248,  249, 

St.  Snaie— Lease  frem  third  person  to  de- 
teadant. — In  action  of  forcible  '  entry  and 
detainer,  lease  from  third  person  to  de- 
fendant la  not  admissible  in  evidence. — 
Holland  V.  Green,  62  Cal.  67,  68. 

87.  Sane— -Of  set-off  or  eooatcr-clalm^— 

A  set-ofF  or  counter-claim  Is  not  admissible 
In  action  of  forcible  entry  and  detainer. — 
Warburtoa  v.  Doble,  38  Cal.  619,  620. 

As  to  coDBter-clalm  and  set-off  or  croa^ 
demand  not  being  allowed,  see,  ante,  S  1170 
and  note. 

88.  Same— Oral  evidence  of  traasfcr  of 
title  or  Interest. — In  an  action  of  forcible 
entry  and  detainer,  oral  evidence  of  trans- 
fer of  title  or  Interest  to  land  claimed  Is 
not  admissible, — Buel  T.  Frazler,  SS  Cal. 
6»S,  696. 

SB.  Saase  — That  dcfCBd«at*s  alsaatare 
was  obtained  throngh  fraad  «r  Mistake,  aot 
set  up  la  aaawcr. — It  Is  error  In  action  of 
unlawful  detainer  to  permit  defendant, 
against  plalntifTs  objection,  to  Introduce 
evidence  tending  to  prove  that  defendant's 
signature  to  lease  was  obtained  through 
fraud  or  by  mistake,  neither  of  which  Is  set 
up  in  answer. — MoCreary  v.  Uarston,  E6  CaL 
403.  404. 

M.  Facta  which  do  not  show  forcible  ca- 
try  or  nalawfal  detainer— la  geaeral. — See 

discussion  In  Polaek  v.  MoOrath,  X5  Cal.  S4. 
SB;  Thompson  v.  Smith,  28  Cal.  527,  611. 
634;  Conroy  v.  Duane.  48  CaL  S97.  606;  Cas- 
tro v.  Tewksbury,  69  Cal.  662,  666,  11  Pac 
SS9. 

01.  Same— Somethlag  autre  tfcaa  mere 
trespass  Is  required. — Act  necessary  to  sup- 
taln  action  (or  forcible  entry  or  forcible 
and   unlawful   detainer  requrea  something 
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more  than  mere  trespass  upon  property, — 
Castro  Tewksbury,  6»  pal.  662,  563,  12 
Pac.  839. 

ex.    Forcible  entry  mniit  be  proved — Whea. 

— In  action  of  forcible  entry  and  detainer, 
where  complaint  alleges  forcible  entry  and 
(hat  defendant  forcibly  detained  premises 
so  unlawfully  taken,  It  Is  necessary  to 
prove  forcible  entry,  fact  of  detainer  betnr 
stated,  not  as  Independent  (round  of  relief, 
but  as  mere  continuation  or  consequence 
of  flrst  act. — Preston  v.  Kehoe,  16  Cal.  816, 
818. 

98.  Fordfcle  emtry  mr  fwdble  detainer 
mast  be  proved,  wham. — ^To  maintain  action 
of  forcible  entry  or  detainer  It  Is  essential 
to  prove  that  defendant  made  forcible  en- 
try or  forcibly  detains  premises  from  plain- 
tiff.— Conroy  v.  Duane,  46  Cal.  697,  601. 

84.    PialntlS  ■inat  yvorc  aetaal  pMsca- 

Mlo«,^Plalnilfr  must  prove  that  he  was  In 
actual  possession  of  premises  at  time  of 
entry  In  order  to  support  action  for  forcible 
entry. — Cummins  v.  Scott,  28  Cal.  626,  627. 

as.  Same  —  Shawl «s  ladonrc  br  muh- 
staatlBl  fcnees  and  aatvral  barrier  and  ex- 
ercise of  uninterrupted  dominion  Is  proof 
of  actual  peaceable  po8sesslon,~KnowleB  v. 
Crocker  BsUte  Co.,  149  Cal.  27S,  86  Pac. 
716. 

•e.   PlaintIS  alMnld  be  ■•aenltcd,  whea. 

— Plaintiff  In  forcible  entry  and  detainer 
should  be  nonsuited  where  there  Is  no 
proof  of  any  act  of  defendant  maklngr  him 
amenable  to  action. — Kennedy  T.  Hamer, 
19  Cal.  874,  387. 

S7.    Preaumpllaa       to  yaaacaalm.! — In  an 

action  of  ejectment.  plalntlS,  having  estab- 
IlBhed  a  leeral  title  to  the  property.  Is  pre- 
sumed to  have  been  possessed  thereof  within 
the  time  required  by  law  and  the  occupa- 
tion of  the  property  by  defendant  to  have 
been  under  and  in  subordination  to  the 
legal  title,  and  this  presumption  can  only 
be  overcome  by  sufficient  evidence  on  the 
part  of  appellant  that  he  had  held  and 
possessed  the  property  adversely  to  aueh 
legal  title  for  Ave  years  before  the  com- 
mencement of  the  action  (Code  Civ.  Proo., 


£  321). — People's  Water  Co.  v.  Lewis,  19 
Cal.  App.  622,  127  Pac.  506. 

08.  Proof  that  person  other  than  de- 
feadaat  procared  third  person  to  take  pos- 
•emloB  or  to  make  entry.— Action  of  for- 
cible entry  and  detainer  can  not  be 
defeated  by  proof  of  fact  that  defendant 
himself  did  not  KO  Into  actual  corporal 
possession  of  premises  or  did  not  person- 
ally take  possession  or  make  entry.  If 
he  procures  another  to  take  possession  or 
to  make  entry,  that  Is  sufficient  ground 
for  action. — Mlntum  v.  Burr,  16  Cal.  107, 
110. 

96.  Proof  of  forcible  detninc^-Not  proof 
of  forcible  entry. — Forcible  detainer,  apart 
from  any  question  of  prior  possession,  or 
right  to  It,  Is  not  equivalent  to  and  does 
not  prove  forcible  entry. — Preston  v.  Kehoe. 
16  Cal.  816.  818. 

10&.  Proof  of  fraDdalent  a«ta— Ga  ta  en- 
kaHeemcat  of  dasuiKes. — Fraudulent  acts 
which  may  be  established  in  an  action  of 
forcible  entry  and  detainer  go  to  enhance- 
ment of  damages  merely,  when  case  la 
made  out  for  plaintiff. — Polack  v.  Shafer, 
46  Cal.  270,  277. 

101.  What  la  loiBiaterlal.— In  action  of 
forcible  entry  and  detainer,  evidence  of 
lease  Is  Immaterial  as  Juatlflcatlon  for  en- 
try, and  so  also  is  crop  mortgaged,  and 
where  defense  is  set  up  thereupder  Is 
properly  stricken  out.— Kerr  v.  O'Keefe, 
138  Cal.  416,  422,  71  Pac.  447. 

lOa.  What  la  not  evidence  of  forcible 
dctalMr,  or  avea  of  forcible  reslstaacc. — 

Declaration  of  defendant,  in  forcible  entry 
and  detainer,  to  plaintiff  that  he  would  re- 
main on  premises  until  plaintiff  put  him 
off  by  force  or  by  law  is  not  forcible  de- 
tainer. It  Is  not  even  threat  _of  forcible 
resistance  if  plaintiff  should  proceed  to 
put  him  off  by  force. — ^Hodgklns  v.  Jordan, 
29  Cal.  577,  B78. 

108.    What  la  not  evidence  of  poaseaslon. 

— Stock  ranging  over  unlnclosed  public 
lands  is  not  evidence  of  such  possession  of 
specific  portion  of  such  lands  in  owner  of 
stock  as  will  enable  him  to  maintain  ac- 
tion of  forcible  entry  and  detainer, — Buel 
T.  Frailer,  88  Cal.  683,  697. 


§  1173.  COMPLAINT  MUST  BE  AMENDED  IN  CERTAIN  OASES.  When, 
upon  the  trial  of  any  proceeding  under  this  chapter,  it  appears  from  the  evi- 
dence that  the  defendant  has  been  ^ilty  of  either  a  forcible  entry  or  a  forcible 
or  unlawful  detainer,  and  other  than  the  offense  charged  in  the  complaint,  the 
judge  must  order  that  such  complaint  be  forthwith  amended  to  conform  to 
such  proofs ;  such  amendment  must  be  made  without  any  imposition  of  terms. 
No  continuance  shall  be  permitted  upon  account  of  such  amendment  unless  tne 
defendant,  by  affidavit  filed,  shows  to  the  satisfaction  of  tiie  court  good  cause 
therefor. 

History:    Ehiacted  March  11,  1872;  amendment  approved  March  12, 
1885.  Stats,  and  Amdts.  1884-5.  p.  102. 
C  C.  P.— 160  2543 
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AMENDMENT  OF  COMPLAINT. 

1,2.  Court  aboald  order  complaint  amended — 
Where  neither  cause  of  action  is 
proved. 

3.  Same — Where  proof  is  of  cause  of  action 

not  stated  in  eomplaint. 

4.  A  "sport'*  in  law— To  be  lopped  off. 

1.  Court  akonld  order  eomplalnt  amended 
—Where  neither  eaa«e  of  action  1m  proved. 

— If  complaint  states  cause  of  action  In 
forcible  entry  or  forcible  detainer,  but 
neither  cause  of  action  Is  proved.  It  Is 
court's  duty  of  Its  own  motion  to  order 
complaint  to  be  amended  to  suit  testimony. 
—Valencia  v.  Couch,  S2  Cal.  839,  S4S,  91  Am. 
Dec.  689. 

2.  Amendment  to  conform  pleadlnrs  to 
proof.  An  amendment  proposed  two  days 
before  the  commencement  of  trial  is  not 


an  amendment  such  as  Is  contemplated 
here,  which  can  only  be  applied  after  evi- 
dence has  been  adduced;  but  such  amend- 
ment rests  upon  the  general  power  of  the 
court  under  the  provisions  of  section  473, 
ante. — San  Francisco  &  Suburban  Homu 
Bldff.  Soc.  V.  XiConard,  17  Cal.  App.  2SS,  119 
Pac.  405. 

8.  Same— Where  proof  la  of  canae  of  ac- 
tion not  atated  In  complaint. — In  forcible 
entry  and  detainer,  where  plalittlft  sues 
upon  one  cause  of  action  only  and  testi- 
mony makes  another,  court  on  Its  own 
motion  should  order  complaint  amended  to 
suit  testimony. — Valencia  v.  Couch,  33  Cal. 
U»,  342,  91  Am.  Dec.  B89. 

4,    A  «'aport"  In  Inw-^Tn  be  loppcA 

Is  the  doctrine  in  above  case,  which  has 
taken  root  In  this  state.  Duty  of  court  to 
confine  evidence  to  case  made  la  pleadlnffs. 
—Sea  83  Cent.  L.  J.  3tS. 


§1174.   VERDICT  AND  JUDaMENT.   [WHAT  SHALL  DECLARE.]  If, 

upon  the  trial,  the  verdict  of  the  jury,  or,  if  the  case  be  tried  without  a  jury, 
the  finding  of  the  court  be  in  favor  of  (he  plaintiff  and  against  the  defendant 
judgment  shall  be  entered  for  the  restitution  of  the  premises ;  and  if  the  pro- 
ceedings be  for  an  unlawful  detainer  after  neglect,  or  failure  to  perform  the 
conditions  or  covenants  of  the  lease  or  agreement  under  which  the  property  is 
held,  or  after  default  in  the  payment  of  rent,  the  judgment  shall  also  declare 
the  forfeiture  of  such  lease  or  agreement. 

[Assessment  of  damages.]  The  jury  or  the  court,  if  the  proceeding  be  tried 
without  a  jury,  shall  also  assess  the  damages  occasioned  to  the  plaintiff  by  any 
forcible  entry,  or  by  any  forcible  or  unlawful  detainer,  alleged  in  the  com- 
plaint and  proved  on  the  trial,  and  find  the  amount  of  any  rent  due,  if  the 
alleged  unlawful  detainer  be  after  default  in  the  payment  of  rent.  Judgment 
against  the  defendant  guilty  of  the  forcible  entry,  or  forcible  or  unlawful 
detainer  may  be  entered  in  the  discretion  of  the  court  either  for  the  amount  of 
the  damages  and  rent  found  due,  or  for  three  times  the  amount  so  found. 

[Execution.]  "When  the  proceeding  is  for  an  unlawful  detainer  after  default 
in  the  payment  of  rent,  and  the  lease  or  agreement  under  which  the  rent  is 
payable  has  not  by  its  terms  expired,  execution  upon  the  judgment  shall  not  be 
issued  until  the  expiration  of  five  days  after  the  entry  of  the  judgment,  within 
which  time  the  tenant,  or  any  subtenant,  or  any  mortgagee  of  the  term,  or  any 
other  party  interested  in  its  continuance,  may  pay  into  court,  for  the  landlord, 
the  amount  found  due  as  rent,  with  interest  thereon,  and  the  amount  of  the 
damages  found  by  the  jury  or  the  court  for  the  unlawful  detainer,  and  the 
costs  of  the  proceedings,  and  thereupon  the  judgment  shall  be  satisfied  and  the 
tenant  be  restored  to  his  estate ; 

[Satisfaction  of  judgment.]  But  if  payment  as  here  provided  be  not  made 
within  the  five  days,  the  judgment  may  be  enforced  for  its  full  amount,  and  for 
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the  possession  of  the  premises.  In  all  other  cases  the  judgment  may  be  enforce(| 
immediately. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24. 
1874,  Code  Amdts.  1873-4,  p.  349;  February  23,  1907,  Stats,  and  Amdts. 
1907,  p.  56,  Kerr's  Stats,  and  Arndts.  1906-7,  p.  480.  In  effect  from  and 
after  passage. 


VEBDICT  AND  JUDGMENT— WHAT 
SHALL  DECLARE. 

1.  Breach  of  covenant  in  lease— Failure 

to  pay  rent  —  Hecovery  of  interest 
withoat  prayer. 

2.  Construction  of  section. 

3.  Damages  are  not  awarded  unless  plain- 

tiff recovers  possession. 

4.  Same — ^Por  waste  and  injury. 

5.  Same  —  For  whole   tract,  allowable, 

when. 

6.  Same — Must  be  natural  and  proximate 

consequence  of  action. 

7.  Same — Plaintiff  not  bound  to  claim. 

8.  Same  —  Propriety  of  designating  as 

"rents,"  etc. 

9.  Same — To  adjoining  property,  not  al- 

lowed. 

10.  Same  —  What  damages  only  are  al- 

lowed— Assignment. 

11.  Same — Same — Value  of  rents  trebled 

can  not  be  awarded  as  damagesi 
when. 

12.  Improvements  as  set-off. 

13.  Judgment — Amount  of. 

14.  Same — Immediate  enforcement  of — ^Ex- 

ception. 

15.  Same — Jurisdiction  to  enter  judgment. 

16.  Same — Of  restitution — Time  to  make 

tender  of  rent  due — Appeal  does  not 

extend, 

17.  Same — Same — Stay  on  appeal. 

18.  Same  —  Protection  of  tenant  in  his 

possession  —  Judgment  against  first 
landlord. 

10.  Same— What  allegation  will  austain. 

20.  Same— What  must  appear  to  warrant. 

21.  Same — Writ  of  restitution. 

22.  Judgment  in  justices'  court — Amount 

recoverable. 

23.  Same  —  For   p08H«wion  —  Damages  — 

Bental  value. 

24.  Same — For  rental — Treble  damages. 

25.  Lease    for   a   fixed   term  —  Growing 

crops — Subtenant  not  entitled  to. 
8,  27.  Bents  and  profits — Judgment  for  rent 
• — Up  to  time  of  trial. 

28.  Same— Footing  of  rents — Limit  of  re- 

covery. 

29.  Same — Liability  of  employees,  who  re- 

main, for  rent. 

30.  Same — Recovery  of  by  tenant  in  com- 

mon. 

81.  Same — Recovery  of,  though  value  is 
not  stated  ia  complaint. 


32,33.  Reversal  of  judgment— Restoration  to 
possession. 

34,35.  Treble  damages — After  notice  to  quit. 

36.  Same — Are  authorized,  when. 

37.  Same — Not  authorized  for  rent,  when. 

38.  Same  —  Not  allowable  against  tenant 
after  judgment  for  restitution. 

89.  Same — Though  prayer  does  not  refer 
to  statute. 

40.  Verdict  insnffieient  to  support  judg- 
ment. 

1.  Brcaek  of  coveMnt  In  lewe — FaUiit« 
to  par  rea^-Rccoverr  of  Intcrcat  wlthont 
prarer. — Under  the  provisions  of  the  above 
section,  upon  forfeiture  of  a  lease  for  a 

failure  to  pay  rent.  Interest  upon  the  rent 
due  should  be  allowed  and  entered  as  an 
Incident  to  the  main  Judgment,  regardleaa 
of  the  fact  that  the  plaintiff  did  not,  in 
his  prayer  to  his  complaint,  particularly 
ask  that  an  allowance  of  interest  be  made. 
— Chambers  v.  Security  Commercial  &  Sav. 
Bank,  48  Cal.  App.  32,  168  Pac.  818. 

2.  OoMtnctlOB  of  ■MtloB.— This  section 
is  highly  penal  in  Its  character,  and  land- 
lord seeklngr  to  arall  himself  of  its  harsh 
terms  must  bring  himself  strictly  within 
its  provisions. — Iburg  v.  Fitch,  67  Cal.  189 
192. 

3.  Dainkcca — Ax«    mot    awarded  nnleaa 

plaintiff  rceovm  posseMlon. — Damages  for 
forcible  entry  are  not  awarded  unless  plain- 
tiff recovers  possession  of  premises  in 
controversy.  —  Brawley  v.  Riadon  Iron 
Works,  38  Cal.  676,  678. 

4.  Same — For  waste  and  Injarr. — In  an 

action  for  forcible  entry  and  detainer,  dam- 
ages may  be  assessed  for  both  waste  and 
Injury  as  well  as  for  value,  rents,  and 
profits;  but  If  no  waste  or  injury  be  com- 
mitted, loss  of  use  and  occupation  of  prem- 
ises may  be  only  damage  sustained  by  com- 
plainant, and  that  value,  when  ascertained, 
is  proper  measure  of  damages  In  such  case. 
These  damages  are  to  be  ascertained  or 
assessed  by  Jury  or  by  court  without  Jury, 
according  to  truth  of  case:  and  when  this 
is  done.  It  is  made  duty  of  court  to  treble 
them. — Tewksbury  v.  O'Connell,  25  Cal.  262 
265. 

B.  Same— For  whole  tract.  allowaMe, 
when. — In  action  of  forcible  detainer  to  re- 
cover tract  of  land,  where  court  flnds  that 
plaintiff  has  retained  and  still  does  retain 

possession  and  occupancy  of  all  of  said 
land,  and  this  flnding  Is  not  assailed,  de- 
fendant can  not  object  to  recovery  of  dam- 
ages for  whole  tract. — Glddlngs  v.  The  '76 
lAnd  &  Water  Co.,  S3  Cal.  (16,  »9,  23  Pac. 
196. 
2547 
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0.  SmMC — MUMt  uiaral  and  proximate 
MfBae^aenee  <if  aetlmb— Damages  recover- 
able In  forcible  entrr  and  detainer  must 
be  natural  and  proximate  consequence  of 
act  complained  of,  and  proof  of  damagres 
must  be  confined  to  principal  transaction 
complained  of,  and  to  its  attendant  cir- 
cumstances and  natural  results.  An  aver- 
ment of  damaffea  resultlns  to  plaintiffs 
from  injury  to  "credit  and  circumatancea," 
and  such  as  that  sustained  by  tbem  by 
reason  of  "great  bodily  and  mental  pain 
and  anffulah."  will  not  sustain  Judgment 
awarding  to  them  damages  occasioned  by 
forcible  entry  and  detainer.— Anderson  v. 
Taylor,  66  Cal.  181,  ISS,  28  Am.  Rep.  62. 

7.  Same— PlatatUt  mot  bonad  to  elalm^ 

It  Is  not  Incumbent  upon  plaintiff  in  for- 
cible entry  and  detainer  to  claim  damages 
fop  waste  and  Injury  under  this  nectlon,  or 
for  rents  and  profits.  The  main  object  of 
statute  ia  to  prevent  individuals  from  ob- 
taining possession  of  real  property  by 
threats  or  fear,  and  to  restore  by  sum- 
mary proceedings  to  injured  party  the  pos- 
session when  thus  obtained;  and  claim 
indemnifying  complainant  for  Injuries 
suffered  from  losa  of  rent  and  profits  and 
for  waste  committed  Is  not  for  his  benefit 
alone,  but  to  punish  offending  party.  These 
damages  are  not  necessary  appendage  to 
verdict. — HlckB  v.  Herring,  17  Cal.  566,  568. 

a  Same  — Prvprtoty  «f  dealsnatlaB  as 
**mtu,**  «l«^In  an  action  tor  unlawful  de- 
tainer it  is  of  no  consequence  that  amount 
to  be  recovered  Is  described  in  decree  as 
■■rents,  damages."  It  is  not  improper  to 
designate  amount  for  which  Judgment  is 
rendered  as  "rents";  neither  Is  there  any 
impropriety  In  designating  as  "damages" 
amount  of  money  reoovered  In  judgment. — 
Keyes  v.  Moy  Jin  Mus,  136  Cal.  129,  131.  68 
Pac.  476. 

9.  Same— To  adJolalKK  pmvertr.  BOt 

l«>wed^In  an  action  of  forcible  entry  and 
detainer,  damages  can  not  be  allowed  for 
Injury  to  landlord's  property  which  imme- 
diately adjoins  demised  premises,  because 
It  relates  to  property  respecting  which 
there  was  no  subsisting  relation  of  landlord 
and  tenant  between  parties. — Kower  v. 
Olucfc,  33  Cal.  401,  407. 

10.  Same— What  damages  oaly  are  al- 
lowed—Aaalg-me  at. —If  lessee,  not  being 
forbidden  by  his  lease  to  assign,  makes  an 
assignment  thereof,  and  delivers  poBses- 
ston  of  premises  to  assignee,  he  la  not 
liable  for  damages  In  action  for  unlawful 
detainer.  The  only  damages  In  such  action 
are  damages  caused  by  unlawful  detainer. 
For  such  damages  as  may  have  been  suf- 
fered by  plaintiff  by  reason  of  any  breach 
of  covenants  of  lease  by  tenant  while  he 
was  lawfully  in  possession  of  premises, 
plaintiff  must  resort  to  an  ordinary  action 
and  can  not  take  advantage  of  such  sum- 
mary proceeding,  designed  solely  to  enable 
him  to  subsequently  recover  possession  of 
demised  premises,  and  put  an  end  to  lease. 


— Ben  Lomond  Wln«  Co.  T.  Sladky,  141  Cal. 
619,  622,  76  Pac.  388. 

11.  Same— Same— ValM  of  rcats  treMed 
eaa    mot   be   awarded   as    damage*  whea 

action  la  tor  unlawful  detainer. — Buhman  v. 
Nickels  &  Brown  Bros.,  1  Cal.  App.  266,  82 
Pac.  86,  87. 

12.  Xmprevemeata  mm  act-off. — In  actions 
tor  the  recovery  of  real  property  the  value 
of  permanent  Improvements,  made  by  a 
person  holding  In  good  faith  and  under  a 
color  of  title  adversely  to  the  plaintiff,  may 
be  allowed  only  as  a  set-off  to  such  dam- 
ages as  may  be  claimed  for  the  withhold- 
Ing  of  the  property  sued  for. — Klnard  v. 
Kaelin,  22  Cal.  App.  383,  134  Pac.  370. 

IS.  Jndsrmeat— Amoaat  ot. — The  plain- 
tiff In  an  unlawful  detainer  action  Is  en- 
titled to  a  Judgment  not  only  for  the  rent 
that  was  due  when  the  action  was  com- 
menced, but  also  for  the  rent  that  has  ac- 
crued up  to  judgment. — Olcovlch  v.  Derem- 
berg.  27  Cal.  App.  194,  149  Pac.  376. 

14.  Same— Immediate  entoreemeat 
Exception. — It  is  where  proceeding  la  in  un- 
lawful detainer  after  default  in  payment 
of  rent  only  that  defendant  within  five  days 
after  Judgment  may  pay  Into  court  for 
landlord  amount  found  due  as  rent  with 
Interest  thereon  and  cost^  and,  so  satisfy- 
ing Judgment,  be  restored  to  his  estate.  In 
all  other  cases  Judgment  may  be  enforced 
immediately,  provided  that.  In  case  ot  hard- 
ship, court  may  relieve  against  forfeiture, 
etc.  Where  Judgment  Is  for  treble  rent, 
costs  of  suit,  for  recovery  of  demised 
premises,  and  for  forfeiture  of  unexpired 
term  of  leasehold,  court  has  no  power  un- 
der this  section  to  satisfy  Judgment  upon 
payment  ot  rent.  Interest,  and  costs,  and 
to  restore  defendant  to  his  leasehold  es- 
tate.— ^Bateman  v.  Superior  Court,  13S  Cal. 
140-143,  72  Pac.  922. 

15.  Same— Jarladletloa  to  cater  Jadg- 
meat  Is  acquired  by  service  of  process  In 
actions  of  forcible  and  unlawful  detainer. 

the  same  as  In  ordinary  actions,  and  the 
defendant  may  In  such  actions  as  in  or- 
dinary actions  at  the  discretion  of  the  court 
be  relieved  from  a  default  and  permitted 
to  answer  after  the  expiration  of  the  time 
given  by  statute  tor  that  purpose,  as  no 
express  provision  ts  made  tor  any  special 
rule  upon  the  subject  tn  such  actions. — 
Lunnun  v.  Morris,  7  CaL  App.  710.  712,  96 
Pac.  907. 

IS.  Same— or  reatltatloa— Time  to  aukc 
tcader  ot  reat  due— Appeal  does  aot  extead. 

■ — Under  the  provisions  of  the  above  sec- 
tion, tender  of  the  amount  of  rent  found 
to  be  due  should  be  made  within  Ave  days 
after  entry  of  Judgment  In  an  action  In 
unlawful  detainer,  where  retention  of  pos- 
session Is  desired;  and  the  time  tor  malting 
such  tender  Is  not  extended  by  the  taking 
of  an  appeal  from  such  judgment,  not- 
withstanding the  judgment  Is  modified  on 
appeal  by  striking  therefrom  the  amount 
found  to  be  due  the  plaintiff  tor  taxes. 
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which  plaintiff  sued  for  In  a  separate  count, 
no  order  of  reversal  being  made  as  to  the 
remainder  of  the.  Judgment. — Chase  v. 
Peters,  43  Cal.  App.  226,  184  Pac.  889. 

17.  Same— SaBifs— StaT    om  appeal.^ — No 

stay  of  proceedings  from  such  judgment 
in  an  action  of  unlawful  detainer  unless 
the  trial  judge  so  directs. — Sarthou  v. 
Heese,  ISl  Cal.  97.  90  Pac.  187. 

Aa  to  mtmr  on  appeal,  see,  ante,  S 1161, 

note  pars.  5,  6. 

18.  Same— ProtectioB  of  tenant  in  him 
pomcaslon— JnOgsicnt  agahuit  teat  landlord. 

— If  tenant  has  been  evicted  on  final  process 
In  action  of  ejectment  by  party  claiming 
title  adverse  to  his  lessors,  his  tenancy 
ceases,  and  he  is  at  liberty  to  take  lease 
from  successful  plaintiff  In  ejectment,  and 
under  such  lease  he  holds  adversely  and 
not  tn  subordination  to  title  of  hla  original 
leBBors;  provided  original  lessors  had  notice 
of  pendency  of  ejectment  suit  In  time  to 
have  Interposed  defense  before  Judgment. 
It  Is  duty  of  landlord  to  protect  his  tenant 
tn  possession  of  leased  premises;  If  he  fails 
to  do  so  and  tenant  is  evicted  after  notice 
by  tenant  of  threatened  Invasion  by  an  ad- 
verse title,  so  far  as  tenant  Is  concerned, 
such  failure  Is  equivalent  to  an  active,  un- 
successful defense  by  his  lessor,  and  ten- 
ancy is  terminated;  and,  in  such  case.  Judg- 
ment and  eviction  would  be  all  sufflclent  to 
protect  tenant  in  his  possession  under  such 
adverse  title.  In  an  action  of  forcible  en- 
try and  detainer  by  his  first  landlord. — 
$telnback  v.  Krone,  86  Cal.  SOS.  309. 

19.  Saate— Wbat  allcgntlon  will  aMlala. 

— In  action  of  forcible  detainer  sufflclent 
allegation  In  complaint  of  refusal  to  sur- 
render possession  within  live  days  after 
demand  wni  sustain  Judgment  for  plaintiff 
for  restitution  of  premises,  for  treble  dam- 
ages, and  for  costs. — Rlmmer  v.  Blaslngame, 
94  Cal.  139,  141,  89  Pac.  867. 

20.  Same— What  must  appear  to  warrant. 

— To  warrant  the  Judgment  provided  for  In 
above  section  It  must  appear  from  the  com- 
plaint that  the  defendants  withhold  the 
premises  from  the  plaintiff  for  the  real  gist 
of  the  action  Is  the  detention  of  the 
premises  from  the  one  entitled  thereto,  and 
this  whether  the  detainer  be  forcible  a« 
defined  by  section  IICO,  ante,  or  unlawful 
within  the  meaning  of  section  1I6I,  ante, 
or  the  retention  of  possession  without 
force  and  violence  by  one  who  has  by  force 
and  violence  entered  upon  the  possession 
of  another. — Bell  v.  Haun.  B  Cal.  App.  41,  44, 
97   Pac.  1126. 

21.  Same — Writ  of  restitution  obtained 
by  defendant  In  an  action  of  forcible  entry 
and  detainer  does  not  determine  right  of 
property  or  right  of  possession.  It  simply 
decides  restoration  to  Immediate  possession 
which  has  been  taken  away  by  an  Illegal 
and  unwarranted  ouster  tending  to  produce 
breach  of  peace. — ^Mitchell  T.  Bftygood.  6 
Cal.  148. 


22.  Jndgment  In  Jnattcca*  court— Amount 
rccavemble. — A  plaintiff  In  an  action  of 
forcible  entry  and  detainer  brought  In  Jus- 
tices' court  must  not  claim  more  than  two 
hundred  dollars  damages  in  all,  nor  can  he 
recover  any  greater  sum;  and  rental  value 
of  property  Involved  In  such  action  must 
not  exceed  sum  of  twenty-flve  dollars  a 
month,  as  matter  of  fact  to  be  determined 
by  evidence. — Ballerlno  v,  Blgelow,  90  Cal. 
600,  601,  SOS,  27  Pac.  272. 

25.  Same  —  For  paaaeMtra  —  Damages- 
Rental  value. — ^A  Justices'  court  la  not  con- 
cluded In  action  of  forcible  entry  and  un- 
lawful detainer  by  allegation  of  complaint 
in  determining  question  of  Jurisdiction  to 
try  case  and  to  render  Judgment  therein. 
If  complaint  states  that  property  Is  worth 
not  to  exceed  twenty-flve  dollars  a  month, 
and  proof  shows  that  rental  value  is  one 
tiiousand  dollars  a  month  or  more,  Justice 
would  have  no  power  to  render  Judgment 
for  possession  of  property.  The  damages 
claimed  and  proved  are  all  that  plaintiff 
can  recover.  Rental  value  is  not  confined 
to  what  Is  alleged,  but  extends  to  what  Is 
proved;  and  no  recovery  can  be  had  where 
proof  shows  that  court  has  no  juriadlction 
to  render  Judgment  for  possession  of 
premises.— Ballerlno  T.  Blgelow,  90  Cal.  600, 
502,  27  Pac.  872. 

24.  Same — For  rental — Treble  damages. 

— Under  a  proper  complaint,  justices'  court 
la  authorized  to  determine  from  evidence 
amount  of  rental  due  at  time  of  trial, 
where  no  damages  are  found  other  than 
those  for  rental,  and  damages  may  be 
trebled.— Nolan  v.  Hentlg,  138  Cal.  281,  2SS, 
71  Pao.  440. 

SO.  Iieaae  for  flxad  term — Growing  n«pa 
— Snbtennnt  not  entitle^  to. — In  the  case 
of  a  lease  of  lands  for  a  fixed  term  upon  a 
rental  payable  at  fixed  dates,  and  breach 

of  the  covenant  to  pay  rent  on  proceedings 
In  unlawful  detainer  to  recover  possession 
of  the  premises  a  subtenant  la  not  entitled 
to  claim  the  growing  crops  or  emblements 
after  such  termination  of  the  leasehold  es- 
tate, where  neither  he  nor  the  original 
tenant  certified  the  Judgment  for  the  pay- 
ment of  rent  within  five  days  as  required 
by  the  provisions  of  the  above  section,  nor 
obtained   relief  from  the  forfeiture  under 

the    provisions    of    section    1179,  post.  

Agoure  v.  Plummer,  176  Cal.  543,  16G  Pac. 
311.  approving  doctrine  In  Arnold  v.  Krig- 
baum.  169  Cal.  143.  Ann.  Cas.  1916D,  ZIO 
146  Pac.  423. 

26.  Rents  and  proSts — Judgment  for  rent 
— Up  to  time  of  trial, — In  an  action  for 
unlawful  detainer.  Judgment  may  be  given 
for  rent  already  due.  as  well  as  rent  accru- 
ing after  commencement  of  action  up  to 
time  of  tKlal. — Keyea  v.  Moy  Jin  Mun.  136 
Cal.  129,  130,  ISl,  68  476. 

27.  There  Is  no  error  In  rendering  judg- 
ment In  an  action  of  forcible  entry  and-de- 
talper  for  amount  of  rent  due  at  time  of 
trial. — Mason  v.  Wolff,  40  CaL  246,  260. 
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3S.  Same-^Mtlas  of  n»tm — Ltmlt  mt  M- 
roTcry. — Renta  are  put  upon  same  footing 

with  other  damages,  and  their  amount  dur- 
Ing  period  of  detention  la  to  be  ascertained 
by  estimating  their  monthly  value.  Recov- 
ery Is  limited  to  rents  accruing  after  pos- 
session of  tenant  has  become  unlawful,  and 
rents  prior  to  that  time  are  not  recoverable. 
Rents  to  be  recovered  are  such  as  accrue 
during:  detention. — Howard  v.  Valentine,  20 
Cal.  282,  287. 

2V>  SMte  —  Iilablltt7  ot  emploreca.  ttImi 
remalm,  for  rat. — If  employees  of  collection 
agency,  which  has  rented  premlaea,  remain 
In  possession  after  notice  that  If  they  re- 
main rent  will  be  twenty-flve  dollars  per 
month,  and  they  are  personally  notified  and 
choose  to  remain,  they  are  liable  for  rent 
whether  they  are  doing  buslness'under  title 
of  collection  agency  or  not. — Nolan  v.  Hen- 
tig,  138  Cal.  281,  286,  71  Pac.  440. 

50.  Sane—Aeeovery  of  fay  ieuMt  In  com- 
■non. — Even  as  against  trespasser,  tenant 
In  common  can  not  recover  all  rents  and 
profits  In  action  of  unlawful  detainer. — Lee 
Chuck  V.  Quan  Wo  Chong  ft  Co.,  91  Cal. 
693,  699,  28  Pac.  46. 

51.  Same— Recovery  of*  thoosh  valnc  la 
■ot  stated  ia  eomplalnt. — Value  of  rents 
and  profits  may  be  recovered  In  action  of 
forcible  entry  and  detainer,  though  such 
value  Is  not  stated  In  complaint. — ^Holmes 
V.  Horber,  21  Cal.  66,  66. 

S3.  Revenal  of  iDdvmeat-^lcatonitloB  to 
poaaexaloB. — In  forcible  entry  and  detainer, 
where  plaintiff  recovers  Judgment  and  Is 
placed  in  possession  of  premises  by  writ 
of  restitution,  trial  court,  upon  reversal  of 
Judgment  on  appeal,  should  restore  de- 
fendant to  his  possession  so  far  as  It  can 
be  done  without  Interfering  with  acquired 
rights  of  third  persons  thereto. — Polack  v. 
Shafer,  46  Cal.  270,  276. 

33.  If  Judgment  In  forcible  entry  Is  ren- 
dered against  defendant,  but  such  Judg- 
ment Is  afterwards  reversed,  such  de- 
fendant, If  he  has  not  lost  possession  of 
property  under  or  through  Judgment,  has 
no  right  to  be  restored  to  possession  as 
af^ainst  third  parties. — Bowers  v.  Cherokee 
Bob,  46  Cal.  279,  265,  distinguished  in  Bank 
of  California  v.  TaatCe,  76  Cal.  626.  628, 
629,  18  Pac.  781. 


34.    Treble  daawgea    After  notlee  to  mntt, 

— After  notice  to  quit  has  been  served  on 
original  lessee,  subsequent  tenants  with 
knowledge  of  such  notice  previously  served 
are  liable  to  landlord  for  double  or  treble 
damages  as  prescribed  by  statute. — Schill- 
ing v.  Holmes,  23  Cal.  227,  232. 

30.  Comparei  Bubman  v.  Nickels  ft 
Brown  Bros.,  1  Cal.  App.  266,  82  Pac.  85,  87. 

36.  Same — Are  authorised,  when, — Where 
mere  employees  remain  In  possession  of 
premises  and  refuse*  to  pay  and  refuse  to 
quit  possession  after  statutory  notice,  they 
are  guilty  of  unlawful  detainer.  They  bring 
themselves  within  provisions  of  statute,  and 
are  liable  In  treble  damages. — ^Nolan  v. 
Hentig,  188  CaL  281.  286,  71  Pac.  440. 

ST.  Same— Not  aothorlsed  for  reati  whoa. 
— In  an  action  of  unlawful  detainer,  where 
record  falls  to  show  that  any  evidence  on 
question  of  rental  value  was  offered  by 
either  party,  and  action  waa  commenced 
three  days  after  alleged  expiration  of  de- 
fendant's term.  Judgment  trebling  rent  tor 
premises  is  not  authorised. — ^Lee  Chuck  v. 
Quan  Wo  Chong  ft  Co..  91  Cal.  6tS,  699,  28 
Pac.  46. 

as.  Saaie— -irot  allowable  asalaat  tcaant 
after  Judgment  for  reatitotiea.^ — If  court. 
In  action  of  unlawful  detainer,  renders 
Judgment  against  tenant  of  premises  for 
restitution.  It  can  not  afterwards  render 
further  Judgment  against  tenant  for  treble 
damages.~Iburg  v.  Flteh,  67  Cal.  189,  191, 
192. 

89.  Sana^— Tboagk  vrayor  doco  mmt  rafer 
to  atatate. — In  forcible  entry  and  detainer, 
damages  may  be  trebled,  though  prayer  of 
plalntllC's  complaint  does  not  refer  to  stat- 
ute, which  allows  damages  to  be  trebled, 
particularly  In  Justices'  courts. — ^Watson  v. 
Whitney,  23  Cal.  376.  378. 

That  damages  In  acliaas  of  forelble  eatry 
aad  detainer  may  be  trebled,  see,  ante,  |  736 
and  note. 

Tlint  tenant  wUfnlly  holdlac  avmr  naat 

pay  landlord  treble  rent,  see  Kerr's  Cyc  Civ. 
Code,  2d  ed.,  S  3846  and  note. 

40.  Verdict  Inaafllclenl  to  anpport  Jvdg- 
ment. — Illustration  of  verdict  In  unlawful 
detainer  not  sufficiently  definite  to  support 
Judgment.^Dlggs  v.  Porteus,  S  Cal.  Unrep. 
7GS,  88  Pac.  447,  449. 


§1175.   VERIFICATION  OF  COMPLAINT  AND  ANSWER.  [Repealed.] 

History;  Elnacted  March  11,  1872;  repeal  by  Code  CommlBslon, 
Act  Marnh  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  188,  held  unconstitu- 
tional, see  history,  SB  ante;  repeal  approved . March  16,  1907,  Stats, 
and  AmdtB.  1907,  p.  323,  Kerr's  Stats,  aad  Amdts.  1906-7,  p.  480.  Sec- 
tion 446  ante,  as  amended,  provides  when  answer  shall  be  verified;  sec- 
tion 1166  ante,  as  amended,  provides  tor  verification  ot  complaint  In 
forcible  entry  and  detainer. 

1.    Complalat  la  properly  verlBed,  whca.  In  complaint  are  true,  except  as  to  matters 

— Complaint  In  action  of  unlawful  detainer  therein  stated  on  Information  and  belief, 

la  properly  verified  under  this  section  and  and  that  as  to  those  matters  he  believes 

section  446,  ante,  if  made  by  an  agent  of  them  to  be  true. — Newman  v.  Bird,  80  Cal. 

plaintiff,   where  he  states   that   facta  are  372,  375, 
within  his  knowledge  and  that  facts  stated 
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§  1176.   EFFECT  OF  AN  APPEAL  UPON  THE  JUDGMENT.   An  appeal 

taiken  by  the  defendant  shall  not  stay  proceedings  upon  the  judgment  unless 

the  judge  or  justice  before  whom  the  same  was  rendered  so  directs. 

History:    Enacted  March  11,  1872;  amendment  approTed  March  9, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  9. 

STAY  ON  APPEAL. 

1.  Jndffment  of  restitntion  —  Appeal  — 

Liability  for  rent  determined. 

2.  Stay  of  proceedings — Appeal  as. 
3-5.  Same — Not  matter  of  right. 

6.  Same — Same— Discretion  of  trial  judge 
— Beview, 

If  8.  Same — Siame  —  Same  —  Appellate  tri- 
bunal can  not  aubstitute  its  discre- 
tion. 

9.  Same — Practice  —  Lobs  of  control  by 
trial  court. 

10.  Seme — Sufficiency  of  aareties. 

11.  Same — Supreme  court  has  no  power  to 

grant — Upon  filing  of  satisfactory 
undertaking. 

12.  Same — Same — Where  trial  judge  has 

not  directed  stay. 
13, 14.  Same — Su{)reme  court  will  deny  stay, 
when — Undertaking. 
15.  Same — Two  bonds — Liability  by  rela- 
tion. 

1>  JndsrnieBt  of  reMtltntlon — Appeat—LIa- 
bttttr  for  rent  determlBed. — Under  the  pro- 
visions of  the  above  section  In  a  case  In 
which  an  action  for  forcible  detainer  was 
instituted  and  Judgment  had  In  favor  of 
the  plaintiff  for  the  restitution  of  the 
premises  and  for  rent  accrued  up  to  the 
date  of  the  Judvmant  and  appeal  therefrom 
with  afllrmance  of  the  Judgment,  the  rental 
for  the  period  elapsing  from  the  date  of 
the  Judgment  to  the  date  of  affirmance  Is 
not  Involved  In  the  Judgment  recovered  by 
the  landlord  and  he  can  maintain  another 
action  for  the  recovery  of  such  rental,  on 
which  action  the  measure  of  the  liability  of 
the  lessee  will  be  the  rent  reserved  In  the 
lease  as  for  the  period  covered. — Ramlsh 
v.  Workman.  88  Cal.  App.  19,  164  Pac.  26. 

2.  Star  vl  prMCcdIaS*— Ameal  u.!— In  an 
action  of  forcible  entry  or  unlawful  de- 
tainer appeal  taken  by  defendant  does  not 
stay  proceedings,  unless  Judge  before  whom 
case  is  tried  so  directs. — Lee  Chuck  v. 
Quan  Wo  Chong  Co..  81  Cal.  222,  227,  15 
Am.  St.  Rep.  50.  22  Pac.  594. 

3.  Same — Not  matter  of  rlsht. — In  an  ac- 
tion of  forcible  entry  and  unlawful  detainer, 
stay  of  proceedings  pending  an  appeal  is  not 
matter  of  right. — Qroas  v.  Kelleher.  73  Cal. 
e3!>.-641,  15  Pac.  362. 

4.  A  stay  of  proceedings  pending  an  ap- 
peal In  an  action  for  unlawful  detainer  is 
not  a  matter  of  right,  but  one  in  the  de- 
termination of  which  the  court  exercises 
large  discretionary  powers.  Hence  the  rul- 
ing thereon  will  not  be  disturbed  on  appeal 
unless  an  abuse  of  discretion  Is  made  to 


appear. — Plummer  v.  Agoure,  20  Cat.  App. 
319,  128  Pac.  1014,  1016. 

K.  By  virtue  of  above  section  the  power 
to  stay  proceedings  upon  a  Judgment  In  un- 
lawful  detainer  is  vested  In  the  trial  Judge, 
and.  In  the  absence  of  abuse  of  such  dis- 
cretion an  appellate  court  has  no  power  to 
order  a  supersedeas. — Plummer  v.  Agoure, 
20  Cal.  App.  319,  128  Pac.  1014,  1016. 

e.  Same — Same — DUeretloa  of  trial  JadvC' 
— Review. — While,  in  an  action  for  unlawul 
detainer,  the  action  of  the  trial  judge  In 
refusing  to  direct  a  stay  of  proceedings  Is 
subject  to  review  on  appeal,  and  such  order 
will  be  reversed  for  an  abuse  of  discra- 
tion In  making  the  ruling,  it  can  not  be 
reviewed  upon  an  application  tor  a  writ  of 
supersedeas. — Plummer  v.  Agoure,  20  Cal. 
App.  319,  128  Pac.  1014,  1016. 

7.  Same— Same  »  Same  —  Appellate  trl- 
bnnal  eaa  not  anbatltote  Its  dlKcretloa. — In 

an  action  between  a  landlord  and  tenant 
In  which  the  tenant  appeals  from  a  Judg- 
ment in  the  landlord's  favor  assessing  the 
landlord  damages  and  finding  that  the  ten- 
ant had  violated  the  covenants  of  his  lease, 
and  for  that  reason  restored  the  landlord 
to  the  possession  of  the  property,  evicting 
the  tenant  therefrom,  and  directing  a  can- 
cellation of  the  lease;  thereafter  the  ten- 
ant filed  notice  of  appeal  from  the  Judg- 
ment of  the  trial  court  and  made  applica- 
tion to  the  trial  Judge  to  tlx  the  amount 
of  the  bond  on  appeal,  pursuant  to  section 
945,  ante,  and  for  an  order  directing  a  stay 
of  execution  upon  filing  of  such  bond,  pur- 
suant to  the  provisions  of  the  above  sec- 
tion, and  on  the  hearing  of  the  application 
testimony  having  been  offered  to  the  effect 
that  the  lessee,  since  the  trial  of  the  ac- 
tion, had,  by  unfarmerllke  methods,  failed 
to  properly  irrigate  and  properly  direct  the 
irrigation  water  over  the  land  seeded  to 
alfalfa  and  caused  great  injury  to  the  land 
seeded  to  alfalfa  and  to  the  crops  growing 
thereon,  the  application  was  denied,  where- 
upon the  defendant  lessee  made  application 
for  a  writ  of  mandate  upon  the  hearing  of 
which  the  court  of  appeals  declared  that  It 
could  not  substitute  Its  discretion  for  the 
discretion  vested  by  law  in  the  Judge  of  the 
lower  court  to  pass  on  the  merits  of  the 
application  for  a  stay. — Candelas  v.  Su- 
perior Court,  —  Cal.  App.  — ,  193  Pac.  957, 

8.  In  order  for  a  petitioner  to  succeed 
in  his  effort  to  Invoke  the  writ  of  manda- 
must  against  a  trial  Judge,  he  must  show 
from  the  record  that  there  were  no  facts  or 
circumstances  to  sustain  the  action  of  the 
trial  Judge  In  refusing  the  application  for 
a  stay,  and  that  for  such  reason  the  order 
refusing  to  grant  the  stay  was  made  wlth- 
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out  Jurisdiction,  or  was  made  without  the 
semblance  of  a  cause  for  the  action  of  the 
court  and  that  the  discretion  of  the  court 
under  the  facta  can  be  legally  exercised 
In  but  one  way. — Candelaa  v.  Superior 
Court.  —  Cal.  App.  — ,  19S  Pac.  957,  fol- 
lowing the  doctrine  in  Raisch  y.  Board  of 
Education,  81  Cal.  642,  M6,  22  Pac  i90; 
Newlands  v.  Superior  Court,  171  Cai.  741, 
744.  154  Pac.  S29. 

Sam«— Pr«ellc^~LoM  ot  control  hf 
trial  court. — Where  judge  in  an  action  of 
unlawful  detainer  directs  that  proceedings 
be  stayed,  and  an  undertaking  is  executed 
In  pursuance  of  such  direction,  and  In 
amount  fixed  by  him,  proceedings  are  stayed 
precisely  as  In  other  cases:  and  Judge  of 
court  who  directed  such  stay  has  no  fur- 
ther control  of  matter,  where  bond  has 
been  given.  To  allow  him  to  give  neces- 
sary direction,  and  then,  after  defendant 
had  complied  with  his  order,  and  an  appeal 
and  stay-bond  had  been  perfected,  to  per- 
mit hjm.  without  any  statutory  authority, 
to  change  his  mind  and  withdraw  his  di- 
rection or  discharge  such  order,  would  lead 
to  great  uncertainty  and  Inconvenience,  and 
In  some  cases  perhaps  to  wrong  and  Injus- 
tice.— Lee  Chuck  v.  Quan  Wo  Chong  Co., 
81  Cal.  222,  227,  16  Am.  8t.  Bep.  60,  22  Pac. 
694. 

10.  Same — SnfficlcBcy  of  saretles, — When- 
ever an  appeal  Is  perfected  as  provided  by 
law,  proceedings  shall  be  stayed  without 
reference  to  sufficiency  or  Insufllclency  of 
sureties,  and  It  Is  only  necessary  that  bond 
be  given  at  proper  time  and  In  due  form. 
If  sureties  are  Insufllclent  pecuniarily,  op- 
posite party  has  his  remedy  under  section 
948,  ante. — Lee  Chuck  v.  Quan  Wo  Chong 
Co..  SI  Cal.  222,  228,  16  Am.  St.  Rep.  60,  22 
Pac.  594. 

11.  Same— Snprenc  court  kaa  bo  power 
to  grant— Upoo  flllng  of  satisfactory  nn- 


dertaktns, — Where  court  below,  In  an  ac- 
tion for  unlawful  detainer,  made  an  order 
for  stay  of  proceeaings  upon  flllng  of  un- 
dertaking, but  afterwards  set  aside  such 
order,  and  appeal  was  perfected,  supreme 
court  has  no  power,  under  above  section,  to 
grant  stay  of  proceedings  upon  flUng  of 
satisfactory  undertaking. — Orosa  T.  Kelle- 
her,  73  Cal.  639,  640,  641,  16  Pac  862. 

U.  Same— Bute— Wkwc  trial  Jndse  hmm 
MOt  directed  stay.— In  absence  of  direction 
from  trial  Judge  directing  stay  of  proceed- 
ings, supreme  court  has  no  power  to  order 
supersedeas  In  an  action  of  unlawful  de- 
tainer.— Bateman  v.  Superior  Court,  ISO  Cal. 
140,  141,  143,  144.  72  Pac.  922. 

18,  Same— Sop reme  court  will  deny  stay, 
when — Undertaklns* — Power  of  accepting 
an  undertaking  and  directing  stay  of  pro- 
ceedings under  above  section  is  vested  ex- 
clusively In  court  that  tried  case,  and  where 
application  for  stay  has  been  made  In  that 
court  and  denied,  motion  In  supreme  court 
for  leave  to  file  undertaking  on  appeal  and 
to  stay  proceedings  will  also  be  denied. — 
McDonald  T.  Hanlon,  71  Cal.  636,  636,  12 
Pac.  616. 

14.  In  action  of  unlawful  detainer,  where 
an  order  for  stay  falls  with  expiration  of 
time  specllted  In  which  to  (lie  undertaking, 
supreme  court  will  not  Issue  writ  of  super- 
sedeas, no  matter  upon  what  ground  Judge 
of  trial  court  refuses  to  direct  stay. — 
ClunesB  T.  Bower,  186  Cal.  660,  661,  662,  67 
Pac.  1048. 

IV.  SaiM— Two  bOBds— Liability  by  rda- 
tlMi.~Faot  that  two  atay-bonda  are  given 
la  immaterial,  though  one  of  them  Is  In- 
sufllclent. If  same  or  other  sureties  Justify 
within  time  allowed  by  law,  stay  continues, 
and  liability  of  new  sureties  relates  back 
to  time  of  first  stay. — Lee  Chuck  v.  Quan 
Wo  Chong  Co.,  81  Cal.  222,  220,  16  Am.  SL 
Rep.  60,  22  Pac.  694. 


§1177.  RULES  OF  PRACTICE.  Except  as  otherwise  provided  in  this 
chapter  the  provisions  of  part  two  of  this  code  are  applicable  to  and  constitute 
the  rules  of  practice  in  the  proceedings  mentioned  in  this  chapter. 

History:    E:nacte(l  March  11,  1872. 

BULES  OP  PBACTICE— FINDINOSj  ETC. 

1.  Findings— Are  required. 

2.  Same — How  to  be  construed. 


3.  Same — Immaterial  question. 

4.  Same— Refusal  to  find  in  different  formi — 

Effect  of. 

5.  Instructions  —  What  words  should  be  em- 

bodied in. 

1.  Findings— Are  repaired, — Under  above 
section,  and  sections  633,  634,  and  1174, 
ante,  findings  are  required  In  action  of  un- 
lawful detainer, — Lee  Chuck  v.  Quan  Wo 
Chong  &  Co.,  91  Cal.  593.  598,  28  Pac.  45. 

8.  Same— Mow  to  b«  eonatmcd. — Where 
complaint  charges  both  forcible  entry  and 


forcible  detainer,  finding  that  plalntitt  was 
owner  and  In  possession  of  property  should 
be  construed  to  Import  that  he  was  In  ac- 
tual and  peaceable  posaesslon  thereof  at 
time  he  was  forcibly  removed  therefrom, 
and  certainly  that  he  was  entitled  to  pos- 
session at  time  of  forcible  detainer. — ^Adams 
V.  Helblng,  107  CaL  298,  S02.  40  Pac  422. 

S.  Same— Imwatertal  «Matioaw— If  find- 
ing la  sufficient  to  support  Judgment  for 
forcible  detainer  it  Is  not  material  whether 
It  Is  sufnclent  to  support  Judgment  for 
forcible  entry. — Adams  v.  Helblng,  107  Cal. 
298,  302,  40  Pac.  422. 

4.  Same— Refnuil  to  flad  la  diffcreat 
forma — Elffeel  of.^ — In  an  action  of  forcible 
entry  and  unlawful  detainer,  where  there 
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APPBAI.— HOW  TAKBN— EFFECT  OF, 


SUTS 


1b  no  omlsalon  to  And  upon  any  material 
facts  set  up  by  defendants,  and  facts 
found,  together  with  admissions  contained 
In  answer,  austaln  cause  of  action  allesed 
In  favor  of  plaintiff,  defendant  has  no  Juat 
ground  of  complaint  because  court  does  not 
find  facta  In  as  many  different  forms  aa 
plaintiff,  out  of  abundant  caution,  thought  it 
beat  to  employ  In  statement  of  hla  cauae 
of  action. — Porter  v.  Murray.  2  Cal.  Unrep. 
SS7,  12  Pac.  42E,  42S. 


B.  Inatnietlans — What  words  ahoald  be 
embodied  lii.~In  forcible  entry  and  de- 
tainer against  several  persons,  where  de- 
fendant, though  present,  claims  that  he 
took  no  part  in  expulsion,  or  by  directing 
othera,  court,  in  its  Instructions  to  find  for 
plaintiff.  If  he  waa  In  possession  and  waa 
ousted,  should  embody  worda  "by  de- 
fendant" after  word  "ousted,"  to  ahow  that 
ouster  was  by  defendant. — Roas  v.  Road- 
houee,  86  Cal.  E80,  684. 


§  1178.  APPEALS,  HOW  TAKEN,  ETC.  Provisions  of  part  two  of  this 
code,  relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  chapter,  apply  to  the  proceedings  mentioned  in  this 
chapter. 

History:    Enacted  Harcb  11,  1872. 

APPEALS— HOW  TAKEN  AND  EFFECT 
OF. 

1.  Appeals  in  unlawfol  detainer  —  Affidavits 

of  publication  not  in  judgment-roll. 

2.  Appeal  from  justices'  court  to  superior 

court — Does  not  enlarge  juriBdietion. 

3.  Same  —  Same  —  By  framing  complaint  in 

peculiar  way. 

4.  Same — Effect  of  not  objecting  to  juriadie- 

tioa. 

5.  Immaterial  variance  will  be  disregarded. 

6.  Judgment  will  not  be  reversed,  when. 

7.  What  will  not  be  eonmdered  for  first  time, 

on  appeal. 

8.  Same  —  Objection  tbat  issues,  both  legal 

and  equitable,  were  tried  together. 

Aa  t»  fladlmss.  see,  ante,  {1177  and  note 
pars.  1-4. 

Am  ta  WW  Mala,  see.  ante,  tt  S66-68S 
and  notes. 

Aa  ta  wh*  mmr  appeal,  see,  ante,  i  BS6  and 
note. 

1.  Appeals  iB  ■■iawfal  detalHer — Afll- 
davlta  of  pnbltcatloa  not  ta  Jvdrniciit-roll. — 

The  Judgment  In  an  action  by  unlawful  de- 
tainer can  not  be  held  void  upon  a  direct  at- 
tack by  appeal  merely  because  the  affldavlta 
upon  which  the  order  of  publication  of  aum- 
mona  In  the  action  waa  granted  do  not 
appear  In  the  Judgment-roll  as  required  by 
section  670,  ante.—Willlam  Wilson  Co.  v. 
Tralnor,  27  Cal.  App.  43,  148  Pac.  954. 

2.  Appeal  from  JastlccM*  to  snpcrior 
(.onrt  Doea  mot  eHlarse  inriadletlBa. — Juris- 
diction Of  justices'  courts.  In  action  of  for- 
cible entry  and  detainer.  Is  fixed  and  de- 
termined by  law;  and  an  appeal  from 
Justices'  court  to  superior  court  does  not 
enlarge  Jurisdiction  in  such  caees,  and  can 
not  have  the  effect  to  deprive  defendant  of 
fais  right  to  have  case,  where  rental  value 
exceeds  twenty-flve  dollars  per  month,  tried 
originally  In  superior  court. — Ballerlno  v. 
BIgelow,  90  Cal.  500,  502,  27  Pac.  372. 


S.  >aB»^anc— framtac  coaplatat 
iB  pc«Dltar  way  plaintiff  can  not  deprive  de- 
fendant of  any  rights  secured  to  him  by 
statute,  and  In  those  Instances  where  he 
does  so,  the  Judgment  obtained  will  be 
coram  non  Judice  and  void. — Ballerlno  v. 
Blgelow,  90  Cal.  500.  6«8,  27  Pac.  372.  See 
Newman  v.  Duane,  89  Gal.  697,  27  Pac.  66. 

4.  Bute — Bffect  ot  not  objcetlms  to  Jnria-. 
dletioa.^ — If  an  action  of  unlawful  detainer 
Is  tried  In  Justices'  court,  and  cause  Is  ap- 
pealed to  and  heard  de  novo  In  superior 
court  without  objection  to  Its  Jurisdiction, 
Judgment  can  not  be  questioned  on  appeal 
to  superior  court. — Nolan  v.  Hentig,  138 
Cal.  281,  282,  71  Pac.  440. 

B.  in  materia  I  varlaaee  will  be  dlsre- 
Karded. — In  action  of  forcible  entry  and 
detainer  variance  in  description  of  prem- 
ises which  does  not  prejudice  appellant  will 
be  disregarded  on  appeal. — Paul  v.  Silver, 
16  Cal.  78,  76. 

9.    JadcmcBt  will  aot  be  reversed,  whea. 

— Judgment  In  forcible  entry  and  detainer 
will  not  be  reversed  where  most  of  ma- 
terial allegations  of  complaint  stand  con- 
fessed, because  answer  failed  to  controvert 
them,  and  only  matters  upon  which  Issue 
was  Joined  were  decided  by  court  in  favor 
of  plaintiff  and  against  defendants. — Burke 
V.  Carruthera,  31  Cal.  467,  469. 

7.  Wbat  will  aot  be  considered,  fur  flrst 
timp.  on  appral. — In  forcible  entry  and  de- 
tainer failure  to  aver  "actual"  possession 
la  mere  defect  In  pleadinga  which  should 
be  taken  advantage  of  In  court  below,  when, 
if  objection  Is  good,  complaint  may  be 
amended.  It  can  not  be  considered  for  first 
time  upon  appeal.— ^Mint urn  v.  Burr.  16  Cal. 
107,  110.  . 

See,  ante,  fl  1166  and  note. 

5.  Saate— ObJectlOB  that  Issaes,  both 
leyal  mni  eqnitable,  were  tried  together. — 

It  can  not  be  objected  for  first  time  on 
appeal  that  Issues  In  an  action  of  unlawful 
detainer  were  all,  botli  legal  and  equitable, 
tried  together,  when  no  objection  was  made 
by  defendant  in  trial  cnurt. — Dlggs  v. 
Porteus,  6  Cal.  Unrep.  753,  33  Pac.  447,  448. 
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§1179.  RELIEF  AGAINST  FORFEITITSE  OF  LEASE.  The  court  may 
relieve  a  tenant  against  a  forfeiture  of  a  lease,  and  restore  him  to  his  former 
estate,  in  case  of  hardship,  where  application  for  such  relief  is  made  within 
thirty  days  after  the  forfeiture  is  declared  by  the  judgment  of  the  court,  as 
provided  in  section  one  thousand  one  hundred  and  seventy-four. 

[Applicatioii — By  whom  may  be  made.]  The  application  may  be  made  by  a 
tenant  or  subtenant,  or  a  mortgagee  of  the  term,  or  any  person  interested  in 
the  continuance  of  the  term.  It  must  be  made  upon  petition,  setting  forth  the 
facts  upon  which  the  relief  is  sought,  and  be  verified  by  the  applicant. 

Notice  of  the  appUcatioxk,  with  a  copy  of  the  petition,  must  be  served  on  the 
plaintiff  in  the  judgment,  who  may  appear  and  contest  the  application.  In  no 
«ase  shall  the  application  be  granted  except  on  condition  that  full  payment  of 
rent  due,  or  full  performance  of  conditions  or  covenants  stipulated,  so  far  as 
the  same  is  practicable,  be  made. 

History:  Bnacted  March  24.  1874,  Code  Amdts.  1S73-4.  p.  3S0: 
amendment  approved  March  9,  1880,  Code  Amdts.  1880  (C.  0.  P.  pt.), 
p.  9;  repeal  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  188,  held  nnconstltutlonal.  see  history,  S  5  ante. 


reIjIef  against  fobfeitube  of. 

LEASE. 

1.  After  judgmemt. 

2.  Discretion  of  trial  court. 

1.  After  JndciueBt. — When  party  Is  In- 
voking relief  from  judgment,  which  relief, 
If  granted,  would  obviate  any  necessity  of 
pursuing  his  motion  for  new  trial,  denial 
of  his  application  does  not  preclude  him 
from  availing  himself  of  independent  pro- 
ceeding to  obtain  same  end.  Equity  abhors 
forfeiture,  and  It  is  that  abhorrence  which 
prompted  above  section  of  code,  authorizing 
relief  from  forfeiture  after  Judgment.  It 
would  hardly  be  JUst  to  Invite  tenant  to 
apply  for  relief  from  Judgment  of  forfei- 
ture and  through  Its  denial  preclude  him 


from  applying  to  court  for  same  relief  un- 
der motion  for  new  trial  In  case.  There 
is  nothing  inconaistent  in  his  application 
for  relief,  and  motion  for  new  trial,  where 
both  seek  same  end.  namely,  relief  from 
Judgment. — Sclinittger  t.  Kose,  189  Cat  <Sfi, 
664,  73  Pac.  449. 

a.    DIseretlOB  of  trial  court. — The  matter 

of  granting  or  denying  an  application,  un- 
der the  provisions  of  the  above  section,  to 
be  relieved  from  the  forfeiture  of  a  lease 
because  of  a  breach  of  a 'covenant  in  such 
lease,  is'  one  which  lies  largely  in  the  dis- 
cretion of  the  trial  court,  and  If  requires 
a  very  clear  showing  of  an  abuse  of  such 
discretion  to  Justify  a  reversal  by  an  appel- 
late court  of  the  order  made  thereon. — 
Matthews  V.  DIgges,  4S  Cal.  App.  B61,  lU 
Pao.  188. 
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TITLE  IV. 

OF  THE  ENFOBGEMENT  07  LIEN& 

Chapter  I.  LiKHB  IN  Oenebal,  |  1180. 

II.  LiXNs  or  Mechanics  and  Otbees  Upon  Bsal  Pbopkbty,  ||  1183-l&03a. 

m.  Certain  Liens  fob  Salabies  and  Waoes,  S|  1204-1207[a]. 

IV.  Cbtain  Libns  Ufon  Animals,  |  1208. 


CHAPTBE  L 
LIENS  IN  GENERAL. 
S  1180.   Befinitioii  of  lien. 

§  1180.  DEFINITION  OF  LIEN.  A  Hen  is  a  charge  imposed  upon  specific 
property,  by  which  it  is  made  security  for  the  performance  of  an  act. 

Hiitory:    Enacted  March  11,  1872. 


LIENS  DEFINED— DEED  OF  TRUST, 
ETC. 

1.  Deed  of  trust— Of  homcBtead — ^Not  a  lien 

or  encumbrance,  when. 

2.  Specific  property  or  fund  onlj  can  be  re- 

sorted to. 

3.  Statute  of  limitations. 

4.  Swamp-land  asBessment, 

1.  Deed  of  truat— Of  liOBieMtcBd — Mot  « 
lln  or  cMenmberaBcc  whea  grlven  to  secure 
debt,  by  which  title  is  transferred  to  the 
trustee. — Weber  v,  McCleverty,  149  Cal.  316, 
88  Pac  70e. 

3.    SvecUle  propn^  or  fmd  only  caa  bo 

FOMorted  to. — Lien  can  not  be  enforced  for 
anything  other  than  thins  for  which  It  was 
given.  Where,  therefore,  advances  were  to 
be  Batlafled  out  of  apeclal  fund, — that  is,  the 
••proceeds"  of  working  the  mine,  and 
"profits"  from  Interest  therein, — If  there 
was  any  lien  at  all  held,  it  was  only  for 
enforcement  by  that  mode  of  satisfaction.— 


Frowenfeld  t.  Hastings.  184  Cal.  128,  188,  66 
Pac  178. 

Am  to  eomvUilBt  to  oaforeo  awcrtcA  llcn 
npoB  «a  nadlTMcd  latcMot  im  aUalav  pnp- 
rrtr  tor  advaaecs  of  noacy  alleged  to  kave 
beea    made,    etc.,    held    laanfllcleBt,  see 

Frowenfeld  v.  Haatlnara,  184  Cal.  128,  132, 
6«  Pac.  178. 

S,  Statatc  of  limltatloBJi. — Action  to  en- 
force performance  of  act  can  only  be 
brought  within  time  prescribed  by  statute. 
—People  r.  Hulbert,  71  Cal.  72.  73.  12  Pac. 
43.  See  State  v.  Yellow  Jacket  Silver  Min. 
Co.,  14  NcT.  220,  226;  San  Francisco  v.  Jones, 
10  Sawy,  C.  C.  161,  20  Fed.  188. 

Aa  <o  Ilea  of  tax  wbca  actloa  to  enforce 
barred  bj  atatnte  mt  IbaltatloBS,  see  Kerr's 
Cyc  Pol.  Code.  2d  ed.,  i|  8716-8718  and 
notes. 

4.  Swamp-land  asscMmeat.  —  Fact  that, 
swamp-land  assessment  la  charged  upon 
property  assessed  and  not  affalnst  owner  Is 
Immaterial.— People  v.  Hulbert.  71  Cal.  72, 
73.  12  Pac.  48. 


S8B8 


Digitized  by 


•  11S8 


MBCHA3IIC9'  LIENS-^GHT  TO  OBNBRAIXY. 


{Ft.  UU 


CHAPTER  II. 


LIENS  ON  MECHANICS  AND  OTHERS  UPON  BEAL  PROPEBTT. 


i  1183.    Mechanics'   lion  upon   property  on     i  1191a. 

which  they  have  bestowed  labor. 
i  1183).  Building  contracts,  what  provisions     S  1192. 

to  contain.  [Repealed.] 
{  1183a.  Lien  for  power  Bupplied  by  raeans  of     8  1193. 

team,  wagon,  etc.    [Repealed.]  S  1194. 

S  1184.    Notice  to  owner  of  labor  performed 

and  materialB  furnished.  S  119S. 

S  1184a.  Time  to  commence  action'. 

i  1184b.  Pro  rata  distribution  when  nowjt     S  1196. 

insumeient.  1 1107. 

i  1184c.  Bight  to  recover  deficit. 

1 1185.    What  interest  in  the  land  nibjeet  to     S  1198. 

the  lien.  8  1199. 

S  1186.    Effect  of  liene.  S  1200. 

i  1187.    Claim  to  lien  to  be  filed  in  recorder 's 

office.  8  1200a. 

1 1188.   liiens  upon  two  or  more  pieces  of     8  1201. 

property— Amonat  'due  from  each  8  1202. 
to  be  deeigDated.  8  1208. 

8  1189.   Claim  to  be  recorded — Fees  of  re- 
corder. 1 1203a. 

1 1190.   Time  of  eontiniiaiwe  of  lien. 

8  1101.  Lien  upon  lot  for  improrbig. 


Same  —  For  connecting  bouse  with 
sewer,  when. 

Building   held   to   have   been  con- 
structed at  owner's  instance. 

Contractor — Amount  may  recover. 

Deficiency  of  proceeds  on  sale  onder 
decree  of  foreclosure. 

Any  number  of  lienholders  may  join 
in  action. 

Attachment,  etc.,  against  materials. 

Lien  does  not  impair  right  of  per- 
sonal action  to  recover  the  debL 

Bules  of  practice. 

New  trials  and  appeals. 

Where  contractor  fails  to  perform 
contract.  [Repealed.] 

[No  saeh  section.] 

Written  eonaent  to  waive  claim. 

What  forfeit!  lien. 

Mistake  in  statement  not  to  invali- 
date lien. 
Mistake  in  statement  not  to  invali- 
date Ueo. 

Bee.  14.  [Coutnwtion  to  be  plaeed 
on  act.] 


§  1183.  MECHANICS  HAVE  LIEN  UPON  PROPEBTT  ON  WHICH  THET 
HAVE  BESTOWED  LABOR.  Mechanics,  material-men,  contractors,  sab- 
contractorSf  artisans,  architects,  machinists,  builders,  miners,  teamsters  and 
draymen,  and  all  persons  and  laborers  of  every  class  performing  labor  upon, 
or  bestowing  skill  or  other  necessary  services,  or  furnishing  materials  to  be  used 
or  consumed  in  or  furnishing  appliances,  teams  and  power  contributing  to  the 
construction,  alteration,  addition  to  or  repair,  either  in  whole  or  in  part,  of  any 
building,  wharf,  bridge,  ditch,  flume,  aqueduct,  well,  tunnel,  fence,  machinery, 
railroad,  wagon  road  or  other  structure,  shall  have  a  lien  upon  the  property 
upon  which  they  have  bestowed  labor  or  furnished  materials,  for  the  value  of 
such  labor  done  and  materials  furnished  and  for  the  value  of  the  use  of  such 
appliances,  teams  or  power,  whether  at  the  instance  of  the  owner,  or  if  any 
other  person  acting  by  his  authority  or  under  him,  as  contractor  or  otherwise ; 
and  every  contractor,  sub-contractor,  architect,  builder  or  other  person  having 
charge  of  the  construction,  alteration,  addition  to  or  repair  either  in  whole  or 
in  part  of  any  building^  or  other  improvement  as  aforesaid  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purposes  of  this  chapter. 

[Mines.]  Any  person  who  performs  labor  in  any  mining  claim  or  claims,  or 
in  or  upon  any  real  property  worked  as  a  mine,  either  in  the  development 
thereof  or  in  working  thereon  by  the  subtractive  process  or  furnishes  materials 
to  be  used  or  consumed  therein,  has  a  lien  upon  the  same  and  the  works  owned 
and  used  by  the  owners  for  milling  or  reducing  the  ores  from  the  same,  for  the 
value  of  the  work  or  labor  done  or  materials  furnished  by  each  respectively, 
whether  done  or  furnished  at  the  instance  of  the  owner  of  such  mining  claim  or 
claims  of  real  property  worked  as  a  mine,  or  bis  agent,  and  every  contractor, 
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sub-contractor,  superintendent  or  other  person  having  charge  of  any  mining  or 
work  or  labor  performed  in  and  about  such  mining  claim  or  claims  or  real 
property  worked  as  a  mine,  either  as  lessee  or  under  a  working  bond  or  con- 
tract thereon  shall  be  held  to  be  the  agent  of  the  owner  for  the  purposes  of 
this  chapter. 

'[Limit  of  liem.]  The  liens  in  this  chapter  provided  for  shall  be  direct  liens, 
and  shall  not  in  the  case  of  any  claimants,  other  than  the  contractor  be  limited, 
as  to  amount,  by  any  contract  price  agreed  upon  between  the  contractor  and 
the  owner  except  as  hereinafter  provided ;  but  said  several  liens  shall  not  in  any 
case  exceed  in  amount  the  reasonable  value  of  the  labor  done  or  material 
furnished,  or  both,  for  which  the  lien  is  claimed,  nor  the  price  agreed  upon  for 
the  same  between  the  claimant  and  the  person  by  whom  he  was  employed ;  nor 
in  any  case,  where  the  claimant  was  employed  by  a  contractor,  or  sub- 
contractor, shall  the  lien  extend  to  any  labor  or  materials  not  embraced  within 
or  covered  by  the  original  contract  between  the  contractor  and  the  owner,  or 
any  modification  thereof  made  by  or  with  the  consent  of  such  owner,  and  of 
which  such  contract,  or  modification  thereof,  the  claimant  shall  have  had  actual 
notice  before  the  performance  of  such  labor  or  furnishing  of  such  materials. 
The  filing  of  such  original  contract,  or  modification  thereof,  in  the  office  of  tlie 
county  recorder  of  the  county  where  the  property  is  situated,  before  the  com- 
mencement of  the  work,  shall  be  equivalent  to  the  giving  of  such  actual  notice 
by  the  owner  to  all  persona  performing  work  or  furnishing  materials  there- 
under. In  case  said  original  contract  shall,  before  the  work  is  commenced,  be 
so  filed,  together  with  a  bond  of  the  contractor  with  good  and  sufficient  sureties 
in  an  amount  not  less  than  fifty  per  cent  of  the  contract  price  named  in  said 
contract,  which  bond  shall  in  addition  to  any  conditions  for  the  performance 
of  the  contract,  be  also  conditioned  for  the  payment  in  full  of  the  claims  of  all 
persons  performing  labor  upon  of  furnishing  materials  to  be  used  in  such  work, 
and  shall  also  by  its  terms  be  made  to  inure  to  the  benefit  of  any  and  all  persons 
who  perform  labor  upon  or  furnish  materials  to  be  used  in  the  work  described 
in  said  contract  so  as  to  give  such  persons  a  right  of  action  to  recover  upon 
said  bond  in  any  suit  brought  to  foreclose  the  liens  provided  for  in  this  chapter 
or  in  a  separate  suit  brought  on  said  bond,  then  the  court  must,  where  it  would 
be  equitable  so  to  do,  restrict  the  recovery  under  such  liens  to  an  aggregate 
amount  equal  to  the  amount  found  to  be  due  from  the  owner  to  the  contractor, 
and  render  judgment  agamst  the  contractor  and  his  sureties  on  said  bond  for 
any  deficiency  or  difference  there  may  remain  between  said  amount  so  found  to 
be  due  to  the  contractor  and  the  whole  amount  found  to  be  due  to  claimants  for 
such  labor  or  material  or  both.  No  change  or  alteration  of  the  work  or 
modification  of  any  such  contract  between  the  owner  and  his  contractor  shall 
release  or  exonerate  any  surety  or  sureties  upon  any  bond  given  under  this 
section. 

[Limit  to  owner's  liability.]  It  is  the  intent  and  purpose  of  this  section  to 
limit  the  owner's  liability,  in  all  cases,  to  the  measure  of  the  contract  price 
where  he  shall  have  filed  or  caused  to  be  filed  in  good  faith  with  his  original 
contract  a  valid  bond  with  good  and  sufficient  sureties  in  the  amount  and  npon 
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the  conditions  as  herein  provided.  It  shall  be  lawful  for  the  owner  to  protect 

himself  against  any  failure  of  the  contractor  to  perform  his  contract  and  make 

full  payment  for  all  work  done  and  materials  furnished  thereunder  by  exacting 

such  bond  or  other  security  as  he  may  deem  satisfactory. 

History:  Enacted  March  11,  1872;  amendment  approved  March  30, 
1874,  Code  Amdts.  1873-4,  p.  409;  April  15,  1880,  Stats,  and  Amdts.  1880 
(C.  C.  P.  pt.),  p.  63;  March  18,  188S,  Stats,  and  Amdts.  1884-5,  p.  143; 
March  15,  1887,  StaU.  and  Amdts.  1886-7,  p.  152;  April  1,  1899,  Stats.- 
and  Amdts.  1899,  p.  34;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  188.  held  unconstitutional,  see  history,  3  S  ante; 
amendment  re-enacted  March  16,  1903,  Stata.  and  Amdts.  1903,  p.  85; 
amendment  approved  Hay  1,  1911,  Stats,  and  Amdts.  1911,  p.  1818. 


MECHANICS '-LIEN  LAW— GBNEBAL 
ANNOTATION. 

1.  Editorial  note. 

2.  As  to  theory  of  meebanies'-lien  law. 
8-6.  Abandonment  by  eontiaetor  —  In 

generaL 

7.  Abandonment  of  contract  —  As  to 
rights  and  liabilities  of  parties. 
8, 9.  Same — Application  of  payments. 
10.  Same — ^Findings  as  to  wilful  aban- 
donment of  contracL 
11, 12.  Abandonment  of  work  by  contraotor. 
13, 14.  Same — Notice  to  withhold  payments, 
15, 16.  Action  for  labor  and  material. 
17-19.  Same  —  On  bond  —  Time   of  com- 
mencing. 

20,  21.  Agent  of  owner — ^As  to  generally. 
22.  Same— Declarations  and  acts  of  al- 
leged agent. 

83.  Same — Finding  that  person  was  in 

poBseasioQ. 
&4.  Same— Sam&— Failure  to  find  upon 
issue  of  agency. 

25.  Same  —  Person  in  possession  not 

made  agent  of  owner. 

26.  Same — Presumption  raised  by  abore 

section. 

27.  Same — Same — Overthrow  of. 
28,29.  Alteration  of  building— In  generaL 

30.  Amendment  of  1887,  etc. — Construn- 
tion  of. 

81.  Architect- Power  of  to  change  terms 

of  contract. 

82.  Assignment  by  contractor — Mechan- 

ics'-Hen  law  governs,  when. 
33.  "Bestowed"  —  Construction  aa  to 
meaning  of  word. 

84.  Bond  of  contractor — Action  on  by 

owner — Attorney's  fees  and  low 
of  rentals. 

35.  Same — Failure  to  file  bond  —  Lien 

claimants— Bight  to  foreclose  on 
property. 

36.  Same — Same  —  Allegations  essential 

to  recovery. 

37.  Same— Failure  to  file  plans— Effect 

of. 

38.  Same — Filed  bond— Lien  claimants 

—Extent  of  recovery. 
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3d.  Same  —  In  favor  of  owner  only  — 
Property  not  relieved  from  liabil- 
ity. 

40-42.  Same — Liability  of  sureties — ^Void 
contract. 

43.  Same — Not  complying  with  require- 

ments of  above  seetion — Owner 
not  relieved  from  liability. 

44.  Same — ^Beeoveiy  on — ^Filing  of  Uev 

essential  to. 

45.  Same  —  Same  —  Previous  filing  of 

claim  not  required. 

46.  Same  —  Beqaisite  for  protection  of 

owner. 

47.  Same — Suretiw  on  contractor  'a  bond 

—Insufficient  —  Judgment  against 
owner. 

48.  Same  —  Same  —  Undisclosed  side 

agreement  between  owner  and 
contractor — Release  of  sureties. 

49.  Same — Same — Same — Agreement  be- 

tween contractor  and  third  peraon 
— Sureties  on  bond  not  released. 

60,61,  Same — Time  of  filing  —  Constitu- 
tional law. 

62.  Same — Same — Liability  of  sure^. 

63.  Same — Two  contracts — Single  bond 

covering  both. 

64.  Breach  of  contract — Action  to  re- 

cover damages  for  prevention  of 
performance. 
55.  Same — Stop-notice  —  Payment  after- 
is  at  officer's  risk. 

66.  Building  —  Description  of  building 

as  dwelling  house  —  Will  include 
out-house. 

67.  Same — Destruction  of  by  fire — After 

completion. 

68.  Same — Same — Building  partially  de- 

stroyed by  fire. 

59.  Same — Same — Same — Bight  of  eon- 

tractor  to  proceed. 

60.  Building-contract    —  Contractor's 

bond — Action  on  by  owner. 

61.  Same — Drawings,  plana  and  specifi- 

cations— Failure  to  file  with. 

62.  Same  —  Same  —  Necessity  for  filing 

with  building-contract. 

63.  Same — Failure  to  file  contract  and 

bond — Surety  not  relieved. 
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64.  Same — ImproTements  not  exceeding 

one  thousand  doUan — Frior  to 
amendment  of  1011. 

65.  Same — Limitation  of  orrner's  liabil* 

ity — Filing  of  contract  and  bond. 

66.  Same— Same  —  Constitntionalitr  of 

statate. 

67.  Same — Modification  of — Failure  to 

reeord. 

68.  Same  ~~  Same  —  Does  not  release 

surety — Constitutional  law. 

69.  Same — Same — ^Por  second  story  on 

building  being  erec'ted — Filing  un- 
necessary. 

70.  Same — Oral  contract — For  improve- 

ment costing  less  than  one  thou- 
sand dollars  —  Execution  before 
amendment  of  1913 — Performance 
subsequent  thereto. 

71.  Same  —  Payable  in  instalments  — 

Architect 's  certificate. 

72.  Same — Statement  in  as  to  payment 

— Construction  of. 

73.  Same  —  Substantial  departure  from 

statutory  requirements — EfCect  of. 

74.  Same — Unpaid  balance. 
76.  Same — Void  contracts. 

76.  Canal  —  Lien  upon  completed  por- 

tion. 

77.  Cartage — As  to  allowance  for. 

78.  Same — As  to  right  of  lien  for. 

79.  Same — Hauling  shte  to  building. 

80.  Cessation  of  work  upon  building  for 

thirty  days. 

81.  Claim  of  lien  —  Variance  between 

and  proof. 

■   82.  Complaint  —  In  action  to  foreclose 
mechanics '-lien  claims. 

83.  Completion   of  bnilding  —  Finding 

timt  owner  ' '  accepted  the  building 
as  finished." 

84.  Same  —  Time  of — Represeotation  of 

contractor  to  materialmen — Owner 
not  estopped. 

85.  Consolidation  of  actions — On  fore- 

closure of  liens. 

86-88.  Constitutionality     of  Mechanics'- 
Lten  Law — Amendment  of  1911. 

89.  Same — New  constitution  did  not  re* 

peal  or  abrogate. 

90.  Same  — Of   section    1183  — As  to 

power  of  the  legislature. 

91.  Same — Of  section  1184 — As  an  at- 

tempt to  circumscribe  the  rights 
of  private  contract. 

02.  Same  —  Of  section  1190  —  Inadver- 
tency in  opinion  —  In  Hughes 
Bros.  V.  Hoover. 

93-95.  Same — Of  section  1194 — Attempted 
creation  of  priority  of  lien. 
,  96,97.  Same— Of  section   1195— Providing 
for  attorney's  fees. 

98,99.  Same— Of  formor  section  1200. 


100.  Same — Unconstitutionality  of  act  of 
1897. 

101-104.  Construction  of  Mechanics '-Lien 
Law — ^As  to  nature  and  interpre- 
tation of  the  law. 

105.  Same — As  to  stare  decisis. 

106.  Same— Amendment  of  1887. 
107- 110.  Same— Amendment  of  1911. 

111.  Same — ^Amount  of  contract. 

112.  Same  — "Bestowed"^— Meaning  of 

word. 

113.  Same — Bond,  limit  of  recovery  on, 

114.  Same — Classes  of  persons  affected. 

115.  Same — Dredge — Filing  contract  for. 
116-118.  Same— Liberal  construction  of. 

119, 120.  Same  —  Materialmen  and  laborers 
are  protected. 
121.  Same — Mioes. 
122-128.  Same— Of  section  1183. 

189.  Same — Same  —  Materialmen  not  in- 
cluded. 

130, 131.  Same— Of  section  1184. 

132.  Same — Same — Different  contracts. 

183.  Same  —  Same  —  Eqniteble  garnish- 

ment, 

184,  Same — Same — Off-sets  and  eoonter- 

claims. 

185-137.  Same— Of  section  1187. 

138.  Same— Of  section  1187  with  section 
1191. 

139- 141.  Same— Of  section  1192. 

142.  Same — Same — ^Lessee  mere  agent  of 

owner. 

143.  Same — Of   former   section  1200 — 

Abandonment  by  owner  —  Unused 
materials. 

144.  Same  —  Same  —  Material  furnished 

eontiaetor. 
146,  Same— Same — Same — ^Replevin  for. 
146- 150.  Same— Of   section  1202— Work  or 
materials  not  furnished  —  Forfei- 
ture of  lien. 

151.  Same— Of  section   1203a^Not  re- 
troactive. 

152, 153.  Same— Penal  character  of  statute. 

154.  Same — Persons  entitled  to  lien. 

155.  Same — Remedial  statute. 

156.  Same — Strict  construction  required, 

when. 

157.  Same  —  Technical  constnictiou  can 

not  be  indulged  in. 

158.  Same — Vessels  not  included  in. 

159.  Same—' '  Wagon-road  or  other  struc- 

ture. ' ' 

160.  Same— Written  contract. 

161.  Same— Same  —  Object  of  statute  in 

requiring  written  contracts. 

162.  Contractor— Definition  of  term. 
Same — Right  to  recover. 

164.  Contractor's  bond— As  to  generally. 
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165.  Contract-price — Payftble  in  instal- 

ments. 

166.  Cook— For  laborers  of  aubeontraetor. 

167.  Corporation — Priority  of  liens. 

168.  Debtor's  application  of  money. 

169.  Dedaetiona  owner  may  make. 

170- 172.  Deposit  by  ownei^-Of  balanee  dne 

upon  building-contract. 

173.  Direct  employment  of  laborer. 

174.  Drains  —  Lumber  used  in  coastrno- 

tion  of — Part  thereof. 

175.  Drawings,  plans  and  specifications — 

As  to  necessity  of  ugning  spedfl- 
cations. 

176- 178.  Same  —  Filing  of  plana,  drawings, 

and  specifications  with  contract, 

179.  Dredge  —  Filing  of  contract  for — 

Not  "a  structure." 

180.  Electrical  apparatus  —  Contract  for 

setting  up. 

181.  Engineering  expert — Bight  to  lien. 

182.  Equitable  estate—Is  equally  bound 

with  legal  title. 

183.  Equitable  garnishment  —  Notieo  to 

withhold. 

184.  Evidence  —  Admissibility  and  auffl- 

eiency  of. 

185.  Same— Void  contract  as. 
188.  Extra  work— Recovery  for. 

187- 189.  Failnre  to  file  and  record  contract 

— In  general. 
190, 191.  Same— Liability  of  surety. 

192.  Farm  development — "Stmeture"— 
Construction  of  section. 
198- 197.  Piling  and  recording  bond. 

198.  Piling  and  recording  contiaet. 

199.  Filing  claim  of  lien. — Premature 

filing. 

200.  Same— Time  and  manner  of  —  Con- 

tractor must  comply  with  stafUte. 

201.  Pinal  twenty-five  i>er  cent — Aban- 

doned contract. 

202, 203.  Same  —  Pailnre  to  reserre  twen^- 

flve  per  cent  of  contraet-priee. 
204-  207.  Same — Same — Provision  for  retain- 
ing twenty-five  per  eent. 
208.  Sixtures— Lien  claimed  upon  prop- 
erty of  third  person. 
200.  Same — Intention  with  whioh  artiole 

of  personal  pr<^rty  attached. 
210.  Same— Question  of  fact. 
211, 214.  Poreelosnre  of  lien— As  to  natnra  of 
action. 

215.  Same  —  Same  — Action  brought  to 
foreclose  lien  and  the  lien  fails. 
216,217.  Same— Amount  of  recovery — ^Inter- 
eat. 

218.  Same — Answer — As  to  generally. 
£19-221.  Same— Appeal— In  general. 
822.  Same— Same— By  mortgagee. 
228.  Same— Same— Equity  suit 


224.  Same— Attachment  levied— Does  not 
cut  off  right  to  lien. 

■  227.  Same- Attorney's  fees— AUowanee 
of. 

228.  Same— Bar  of  action. 

229.  Same— Change  of  basis  of  action  by 

amendment. 

£30.  Same — Character  of  claimant — ^Bur- 
den of  proof. 

231.  Same— Same — Same— Test  of  char- 
acter of  claimant. 

232.  Same— Complaint— Abandonment  of 
contract  by  ctmtzaotor  —  Allega- 
tions. 

233.  Same — Same — Allegation  as  to  com- 
pletion uncertain — Effect  of  stipu- 

ution. 

234.  Same— ^me— Allegation  as  to  post- 
ing notice — Necessity. 

235.  Same — Same — ^Averment  of  value. 

236.  Same— Same— Pailure  to  allege  eon- 
traet-priee — ^Pmumption. 

237-  239.  Same— game — Sufficiency  of. 

240.  Same  —  Same  —  Same  —  Action  for 

services, 

241.  Same — Same  —  Unieeorded  contract 

— Allegation  of  amount. 

242.  Same — Completion  of  building — Cer- 

tain fixtures  not  necesaai^  to  emn- 
pletion — ^Time  for  filing  ben. 
248.  Same  —  Consolidation  of  aetions  — 
Action  of  owner  against  surety. 

244.  Same  — Same  —  Inconsistent  am- 

ments. 

245.  Same — Constructive  notice. 

246.  Same — Cross-complaint — As  to  gen- 

erally. 

247.  Same — Deposit  by  owner  of  balanee 

due  on  contract. 

248.  Same — Same — Application  of  fund 

deposited  in  court  by  owner  to 
save  property  from  sale. 

249.  Same — Same — ^Distribution  of  fund 

deposited  in  court  by  owner. 

250.  Same  —  Enforcement  of  order 

contempt  proceedings. 

251.  Same — Equality  of  claimants. 

252.  Same  —  Same  —  Materialmen  who 

have  furnished  supplies  to  subcon- 
tractor. 

253.  Same — Evidence — As  to  generaUy. 

254.  Same  —  Same  —  Circumstantial  eri- 

dence. 

255.  Same — Same — Hearsay  evidence. 
£56,257.  Same  — Same — Suffieienqr  of  evi- 
dence. 

258,  Same — Seme — ^Variance. 
'  259.  Same — Findings — As  to  cost  of  work 
— Necessity  for. 
260.  Same — Same — Contnct  for  lumber 
— Price  in  aeeordanee  with  claim 
of  lien. 
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261.  Same — Same  —  Effect  of  statement 
of  defendant  as  to  performance  of 
obJigations.  / 

262,  263.  Same — Same — In  language  of  com- 
plaint. 

264.  Same — Same— Objection  to  on  ap- 

peal. 

265,  Same  —  Same  —  "On  or  abont" — 

Sufficiently  definite. 

266,  267.  Same  —  Same  — ' '  Trivial  imperfec- 
tion." 

268.  Same — Interest — In  general. 

869.  Same — Same — Allowable  from  date 
of  completion. 

270.  Same — Same — Time  from  when  al- 

lowed. 

271.  Same  —  Judgment  —  Personal  judg- 

ment, jurisdiction  to  render. 

272.  Same  —  Same  —  Same  —  Subcon- 

tractors. 

273.  Same — Same — Same — What  not  a. 

274.  Same — Same — Single  judgment. 

275.  Same — Same — Sufficiency  of  judg- 

ment. 

276,  277.  Same— Juriadietion  of  superior  eoort 

278.  Same— Jnrj  trial 

278.  Same — Law  of  case — Common-law 
bond. 

280.  Same — ^Limitation  of  action. 
281, 282.  Same  —  Lien-claimant 's  judgment — 
Neither  for  more  nor  for  less  than 
claim. 

283,  284.  Same — Order  of  paj^ent  under  in- 
raffleient  elaim  of  lien. 

285.  Same — Arties  to  action — ^As  to  gen- 

emllT'. 

286.  Same— Same — Contractor  not  neces- 

sary party. 

287.  Same — Same — Misnomer. 
288,289.  Same— Pleading  and  issues. 

290.  Same — Prevention  of  farther  per- 

formance by  owner. 

291.  Same — Same — Rights  of  contraotor 

after  breach  by  owner. 

292.  Same— Same— Waiver  of  breach. 

293.  Same— Priority. 

294.  Same — Same — Mechanics'  liens  are 

prior  to  deed  of  trust.  ' 

295.  Same — Same — ^Payment  of  mortgage- 

lien. 

296, 296a.  Same — Prohibition  against  enforce- 
ment. 

297.  Same— Resort  to  bond— Not  exeln- 

sive  remedy. 

298.  Same— Several  contracts  for  build- 

ings on  same  property — Variance, 

299.  Same  —  Stop-notice — Apportionment 

of  funds — Priority  of  liens. 

300.  Same — Time  of  commencement  of  ac- , 

tion — Notice  of  lis  pendens. 


301,302.  Same— Unpaid  balance  of  the  con- 
tract-price— A  fund  set  apart  for 
the  satisfaction  of  lien-claimants. 
303.  Same — Variance — Failure  to  deny 
allegations — Estoppel. 

804,  305.  Form  of  action — Aaaumpait. 

306.  Same — Proceedings  in  rem. 

307.  Same— Statutory. 

308.  Garnishment  —  Sight   to  garnish 

moneys  of  contractor. 

309.  Grading — Lien   for   grading  city 

streets. 

310.  "Lnprovement"  —  Definition  of 

term. 

311,  312.  Interest — Can  not  be  recovered  prior 
to  decision, 

313.  Interest  in  property  subject  to  lien. 

314.  Judgment  —  On  foreclosure  of  me- 

chanics'-lien  claim. 
315, 316.  Jurisdiction  of  court — Amount  in- 
volved as  affecting. 

317.  Jury  trial  —  On  foreclosure  of  me- 

chanics' liens. 

318.  Laborers'  lien — In  general. 

319.  Same — Materialmen  not  included. 

320.  Law  of  the  case — On  foreclosure  of 

mechanics'  lien. 

321.  Lien — Of  laborers,  materialmen,  etc 

322.  Same — Variance  in  elaim  of  and  evi- 

dence. 

323.  Mantles,  tiles,  grates,  and  appurte- 

nances thereto. 

324.  Materialmen — ^As  to  equal  claimants. 

325.  Materials  must  be  furnished  to  be 

used,  and  must  actually  be  used. 

326.  Same— Failure  of  court  to  find. 

327.  Same — Findings  that  materials  were 

furnished. 

828,329.  Same— Material  must  be  famished 
expnaHj  for  particular  building. 
330.  Materials  used  "in  the  structure"— 
Means  that  they  must  be  used  aa 
materials. 

831, 332.  Memorandam — Signature. 

333.  Same — Insufficiency  of. 

334.  Same — Verbatim  copy  of  contract. 
335, 336.  Mining  claims — As  to  what  are. 

337.  Same — Iron  pipes,  joints,  machinery, 

etc. 

838.  Samp — Inclusion  of  land  .held  under 

Spanish  grant. 
339.  Same— "Is  a  atmetore." 
340,341.  Same — Labor  upon  mine. 

342.  Same — Same — Character  of  labor. 

343.  Same — Land  held  under  agricultural 

patent. 

344.  Same  —  Mill  erected  upon  mining 

claim. 

345.  Same — Mining  and  millsite — In  gen- 

eral. 

346,  347.  Same — Same — Mining  work. 
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348.  Same  —  Same  —  Same  —  Watchmun 

taking  care  of  mining  elaim  while 
same  is  Bhnt  down. 

349.  Same— Same— Minen'   lienB,  fore* 

closure  of. 

350.  Same  — Same — Same  —  Owner  not 

party. 

351.  Same  — Same  —  Same  —  Sale  nader 

judgment. 

352.  Same — Mining  maeMnerx  and  tools. 

353.  Same — Oil-wells  incladed. 
354-356.  Same — Same — Laborer  on  oil-wells. 

357.  Modification  of  contract— Failure  to 

record. 

358.  Moving  building. 

359.  Municipalities — Public  improvemente 

by — Equitable  garnishment. 
860.  Necessity  for  writing  and  recorda- 
tion— A  ocmtiaet  for  the  sale  of 
materii^B. 

881.  Same  —  Employment  by  owner,  of 
carpenter  as  foreman. 

868, 363.  Same— FftUnn  to  record  contract. 
364.  Same — Same  —  Materialman's  eon- 
tract. 

865.  Same — 0ml  contract  not  recorded — 

Xotiee  of  nonliability. 

866.  Same  —  Two    contracts  neeessai^, 

when. 

367.  Same — ^Unrecorded  contract. 

368.  Notice  of  lien. 

369.  Same  —  Stating   name   of  reputed 

owner. 

370,371.  Notice  to  withhold  payment  from 
contractor — Failure  to  give. 

372.  Oral  contracts — Effect  of. 

373.  Original  contractors — Who  are — Em- 

ployers and  employees. 

374.  Papering  and  decorating  house. 

375.  Parties — To  action  to  foreclose  me- 

chanics' lien. 

876.  Same — Contractors — Joinder  of  as 
codefendantB. 

377.  Same — Practice  in  actions  to  fore- 
closure of  materialman 's  lien. 

878.  Payment  in  instalments — Architect's 

certificate. 

879.  Personal  action  —  Lien  under  me- 

chanics'lien  act  is  but  collateral 

security. 

380-382.  Personal  liability  of  owner — As  to 
geneially. 

383,384.  Persons  and   propert7   subject  to 

lien. 

385.  Plana  and  drawings — Sun-print  copy. 

386.  Plans  and  specifications  —  A  most 

important  part  of  building-eon- 
tract. 

387.  Same — Necessity  for  signing  and  fil- 

ing with  building-contract. 

388.  Pleadings — Amendment  to  complaint 

as  to  plans  and  specifications. 


880.  Same — Completion  of  building. 

800.  Same — Labor  in  mining — NeasawiTy 
allegatioift. 

891.  Same— Ownersh^ — Soffident  anr- 

ment  as  to. 

892.  Same — Uncertainty  in  complaint. 

393.  Same — Value  of  materials. 

394.  Same — Verification. 

89ff>898.  Power  supplied — Lien  for— Consti- 
tutionality and  interpretation  of 

statute. 

890.  Premature  payment  hf  owner — Ef- 
fect of. 

400.  Prevention  of  performance  by  owner 

— Bights  and  liabilities  of  parties. 

401.  Priorities — In  mechanics '-lien  daims. 

402.  Proceedings  to  perfect  lien— Clidm 

of  lien. 

403,404.  Same — Same— Excessive  claim. 
405, 406.  Same — Same — Piled  prematarely. 

407,  Same — Same — Materialman. 

408.  Same — Same — Eight   to  mechanics'' 

lien  is  purely  creature  of  statute. 
409-  412.  Same — Same — Signing  and  verify- 
ing. 

413.  Same  —  Same  —  "Owner  or  reputed 

owner. ' ' 

414.  Same — Effect  of  filing  lien. 

416-418.  Same — Effect  of  errors  in  daim  of 
lien. 

419,420.  Same — Same — Inadvertence  in  fail- 
ing to  allow  credit. 

421.  Same — Failure  of  owner  to  make  and 

record  valid  contract. 

422.  Same — Itemized  account — "When  un- 

necessary. 

423-  425.  Same — Notice  of  elaim — In  general. 
426,  427.  Same — Same — Statement  of  condi- 
tions and  terms  of  contract. 
428.  Same — Same — SuflSi»eney  of  notice. 
420.  Same — Notice  of  completion — ^Mnnic- 
ipal  corporations. 
430,431.  Same — Notice  to  owner  to  withhold 
payments — Equitable  garmshment. 

432.  Same  —  Same  —  Interest  sdlowed  on 

claims. 

433.  Same — Same — Subsequent  paymente 

by  owner. 

434.  Same — Iteeordation  by  materialman. 

435.  Same — Statutory  requisites. 

436.  Same — Same — Conditions  of  contract 

— Claim  of  lien. 
437,  438.  Same — SufiSciency  of  description  of 
land  to  be  charged. 

439.  Same— " Trivial  imperfections." 

440.  Same — Use  and  occupation  as  com- 

pletion. 

441.  Public  improvements  by  municipali- 

ties— Equitable  garnishment. 

442.  Public  schoolhoose. 

443.  Bailroads — Lieu  for  materials. 
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444.  Same — Same— Sufficiency  of. 

445-447.  Becording  and  miog— Effect  of  fail- 
ure^Subcontractora,  materiaimeo, 
artisaoB,  and  laborers. 

448.  Same — Failure  to  file  plana  and  spec- 

iflcations. 

449.  Same — NeceBBit3r  for. 

450.  Befnsal  of  supreme  court  to  grant 

rehearing — Most  not  be  ni^isr^ 
stood  aa  approval  of  opinion  of 
district  court. 

451-  453.  Bight  to  lien — As  to  generally. 

454-460.  Same  —  Ab  to  property  subject  to 
lien. 

457-  459.  Same — Same — ^Homestead. 

460.  Same  —  Same  —  Public  property  not 

subject  to  mechanics'  lien. 

461.  Same — Action  to  foreclose  lien  where 

contractor  has  abandoned. 
462,463.  Same — Same — No  lien  can  be  en- 
forced against  pr<q>er^  in  excess 
of  sum. 

464.  Same — Amount  of  lira— How  esti- 
mated. 

406.  Same — Same— Abandonmmt  of  valid 
contract,  amount  applicable  t» 
liens. 

467.  Same — ^Amount  nibject  to  claims  of 

lienors. 

468.  Same — Same— Where  there  is  a  de- 

fieieney. 
460.  Same— Cartage. 

470.  Same — Claim  of  lien  by  surety  on 

contractor's  bond. 

471.  Same — Concrete  "forms" — Material 

used  for. 

472.  Same — Constitational  right  of  owner. 

473.  Same — Effect  of  valid  contract. 

474.  Same — Engineering  expert. 
475,  476.  Same — Extent  of  lien. 

477.  Same — Farm   development,  consist- 

ing of  ditches,  drains,  embank- 
ments, and  roads. 

478.  Same— Final  tweoty-flva  per  cent  of 

contract-price. 

479.  Same — "Forms"  for  concrete. 

480.  Same — Farniahing  labor  and  mate- 

rial to  aubcontractor — Limit  of 
liability  of  original  contractor. 

481.  Same — Gardener — Planting  of  aeed. 

482.  Same — Improvement  at  instance  of 

owner. 

483.  Same — Improvement  by  lessee. 

484.  Same  —  Same  —  Notice   of  lessor- 

owner. 

486.  Same  —  Same — Same — Constructive 
notice. 

486.  Same  —  Same  —  Same  —  Building 
partly  on  other  land. 
487,488.  Same— Same — Owner's  liability  for 
improvements  ordered  by  lessee. 


489.  Same — Interest  in  the  land — Deed  of 

trust. 

490.  Same — Lessor  of  teams,  etc. 

491.  Same — Lien  for  actual  manual  la- 

bor. 

492,  493.  Same — Materialman  and  contractor. 

494.  Same — ^Materialman's  right  to  lien. 

495.  Same — Materialman  taking  mortgage 

— Effect  on  right 

496.  Same — Necessity  for  written  and  re- 

corded building-contract  —  To 
validity  of  contract. 

497.  Same — Part  performance  only. 

498.  Same — Persona  entitled. 

490.  Same — Same — Furnisher   of  steam 

shovel. 

600, 601.  Same — Premature  payments — In  gen- 
eral. 

602.  Same — Same — Sure^  on  bond  not 

released. 

503.  Same — Same — To  subcontractor. 

604.  Same — Public  improvementa  of  mu- 

nicipalities —  Equitabte  gamiah- 

ment. 

605.  Same  —  Becovery    on  contractor's 

bond — Failure  to  file  claim — Be- 
lease  of  surety. 

606.  Same — Statutory  provision  essential 

—  Constitutional  provision  not 
self-executing. 

607-  509.  Same— Subcontractor — In  generaL 

510.  Same — Same — Apportionment. 

611.  Same — Superintendent  of  oil-mining 

company— Not  entitled  to  lion. 

612.  Same  —  Surety  upon  building  eon- 

tractor's  bond. 
513.  Same — ^Ten-day  period. 
614.  Same — Traveling  expenses. 
616.  Same — ^Variance  in  elaim  of  lien. 
616.  Same — Wi^es  of  cook  for  laborers 

of  subcontractor. 

517.  Service  of  notice — As  to  ge^erany. 

518.  Set-off— Right  of  by  owner. 
519,520.  Shipping — Lien  upon  veBsel. 

521.  Sidewalks— Construction  of  in  cities. 
522,  523.  State  is  not  bound  by  general  words 
in  statute. 

624.  Statement  as  to  payments — In  build 
ing-contract. 

525.  Steam  plant— Putting  upon  a  foun- 

dation prepared  by  owner. 

526.  Steam  shovel — Lien  for  rental  of  

Municipal  improvement. 

527.  Street  work— Lien  of  mechanic  for. 

528.  "Stnictur«"— Definition  of  term. 

529.  Same— Drains,  ditches,  embankments, 

and  roads  in  farm  improvement. 

530.  Same — Mine  is  a  "structure." 

531.  Subcontractor — Bond  of — Default  of 

subcontractor  —  I^emature  pay- 
ment by  contractor — Effect  of. 
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532.  Same — Contract  of. 

533.  Same— Labor  of  employees  of. 

534.  Same — Liability  of. 

535.  Same — May  have  judgment  against 

contractor. 

536.  Same — Premature  payments  to. 

537.  Same — Relation  to  owner. 

538.  Same  —  Same  —  No  personal  judg- 

raeDt. 

539, 540.  Subflt&ntial  departure  of  building- 
eontiaet  from  statutory  requiaites 
— r-As  to  effect  of. 
541.  Same — Provisions  for  premature  pay- 
ing of  the  twenty-five  per  cent. 

942.  Superiutendeut  of  oil-mining  com- 
pany— Not  entitled  to  lien. 

543.  Swings  and  seats— Used  in  connec- 

tion with  dancjng  lulls. 

544.  Taking  additional  security  by  lienor 

—Effect  of. 

545.  Temporary  structure — In  general. 

546.  Same— Use  of. 

547.  Traveling  expenses — Prodded  for  in 

contract. 

648.  *  *  Trivial  imperfections ' ' — Questiou 
of  fact. 

549,550.  "Value" — Definition  of  term. 

551.  Same — Statement  of  value  of  service 

or  materials  furniBhed. 

552.  "Value"  of  work  done — Is  what. 
•    553-  555.  Variance — In  general. 

556.  Verification  of  claim. 
557-  563.  Void  building-contracts — An  unre- 
corded contract  is  void. 

564.  Same — Contractor  is  agent  of  owner. 

565.  Same — For  failure  to  sign  and  file 

specification^ 
566-  569.  Same — ^Parties  affected. 
670, 571.  Same— Bights  of  contractor. 

572.  Same — Strict  construction  of  statute. 

573.  Same— "Wholly  void"— Has  same 

meaning  as  * '  void. ' ' 

574.  Wages  of  cook — For  laborers  of  sub- 

contractor. 

675.  * '  Wagon-road  or  other  structure ' ' — 
Befers  to  what — Public  highway 
not  included. 

576.  Watchman  at  mine— As  to  right  to 

lien. 

577.  Same — Idle  mine. 

578,579.  Same — Watchman,  bookkeeper,  cook, 
etc.,  not  entitled  to  lien. 

580.  Work  done  by  owner— Time  for  fil- 

ing claim. 

581.  Same — Same — Constitutional  provi- 

sion. 

582.  Written  contract — For  building  or 

improvement — Necessity  for. 

583.  Same — Improvement   not  exceeding 

one  thousand  dollars  —  Prior  to 
amendment  of  1*911. 


1.  Editorial  ootei  The  mechanics' -Hen 
law  la  one  of  the  parts  of  the  Code  of 
Civil  Procedure  which  has  undergone  such 
radical  change  at  the  hands'  of  the  leslsla- 
ture  that  scarcely  a  section  la  the  same  as 
It  was  when  the  first  edition  of  this  work 
appeared,  and  many  of  the  declalonB  made 
under  the  provisions  of  the  various  sec- 
tions as  they  formerly  stood  are  not  "fit" 
under  the  sections  as  they  are  at  present; 
yet  these  cases  have  a  present  value,  or  at 
least  may  have  a  present  value,  and  for 
that  reason  can  not  be  discarded.  The  cases 
heretofore  rendered  by  the  courts  of  the 
state  contain  a  history  of  the  development 
of  the  doctrine  of  mechanics'  liens  in  the 
state,  together  with  the  reasons  therefor, 
and  have  a  permanent  value  In  that  regard. 
But  in  the  use  of  these  cases  as  authorities, 
the  provisions  In  existence  at  the  time 
and  under  which  the  particular  case  was 
decided  should  be  carefully  consulted  and 
Industriously  correlated  with  the  respective 
and  corresponding:  sections  as  they  now 
stand. 

S.    A«  to  tkeory  of  mcehanlCM'-llcn  lavr. 

— The  doctrine  which  Is  the  underlying 
principle  of  the  entire  theory  of  the  me- 
chanlcs'-IIen  taw  is  that  the  owner  of  real 
property  having  either  by  his  own  act  or 
that  of  another,  with  his  consent  or  knowl- 
edge, procured  the  Improvement  of  such 
property  and  received  the  benefit  of  the 
labor  or  material  of  another  thereby  Is 
deemed  to  have  created  an  equitable  lien 
upon  the  premises  to  secure  the  payment 
of  the  value  of  such  labor  and  materials. 
He  is  like  the  owner  of  property  who  stands 
knowingly  and  silently  by  and  sees  another 
person  sell  such  property  to  an  innocent 
purchaser  who  believes  the  seller  to  be  the 
owner  and  so  believing  parts  with  value  for 
It.— Gentle  v.  Brttton,  IBS  Cal.  828,  111 
Pac.  9. 

Am  to  u D CO Mtltut tonality  of  provlaloo  for 
priorltlea,  given  by  former  section  1194. 
post,  see  par.  93,  this  note. 

3,  AbandoBment  by  contractor— la  g«n- 
crol. — When  the  contractor  abandons  the 
work  and  the  owner  completes  It  under  the 
right  reserved  In  the  contract,  the  work  of 
completion  la  deemed  to  be  done  under  the 
contract:  yet  the  contractor  is  entitled  to 
receive  only  any  surplus  over  and  above 
the  cost  of  completion. — O'Brien  v.  Gari- 
baldi, 16  Cal.  App.  B23.  IIS  Pac.  ZU. 

Am  to  afcandOBmeat  of  work  by  eoiitrae- 

tor,  see  pars.  11-14,  this  note. 

4.  Where  an  order  by  contractor  to 
owner  to  pay  a  sub -contracting  plasterer, 

was  conditionally  accepted  to  be  paid  out 
of  the  completion  payment,  and  the  con- 
tractor abandoned  the  contract  and  the 
owner  was  compelled  to  complete  It,  thp 
residue  of  the  completion  payment  after 
deducting  the  cost  of  completion  was  dis- 
tributed pro  rata  to  Uenholders,  Including 
the  plasterer,  and  there  was  no  further 
liability  of  owner  under  such  conditional 
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order. — O'Brien  v.  Uollnarf,  IB  Cal.  App.  S26, 
115  Pac.  2S2. 

5.  If  the  contractor  abandons  work  un- 
der Kuch  construction  contract,  and  his 
surety,  without  objection,  completes  the 
contract  In  accordance  with  changes  therein 
ma  tt.'  and  demands  and  receives  payment 
therefor,  the  surety  can  not  successfully 
maintain  that  the  changes  were  outside  the 
terms  of  the  written  contract,  or  that  they 
were  made  without  his  consent. — Watterson 
V.  Owens  RIVer  Canal  Co.,  25  Cal.  App.  24T. 
143   Pac.  90. 

6.  In  completing  the  work  under  the  un- 
recorded contract,  the  surety  stands  -in  the 
pl.ice  of  hts  principal,  the  contractor,  and 
hence  Is  not  entitled  to  a  lien,  under  above 
section  llSg  for  the  value  of  anything  furn- 
ished or  done,  but  he  !■  limited  in  his 
recovery,  aa  la  like  circumstances  the 
contractor  would  be,  by  the  contract-price 
named  In  the  written  agreement,  after  ad- 
justment of  all  additions  and  deductions 
due  to  changes  In  the  work  as  It  pro- 
greased,  and  also  after  allowing  of  the 
Droper  credits  for  payments  made  by  the 
owner. — ^Watterson  v.  Owens  River  Canal 
Co.,  25  Cal  App.  2«7,  143  Pac.  90. 

7.  AbandoBment  of  contract— .\s  to  rights 
and  llabllltfea  of  parties. — Where  a  contrac- 
tor, under  a  valid  building-contract  with 
a  city,  after  part  performance  thereof, 
abandoned  the  contract,  leaving  materials 
on  the  ffround  acquired  for  use  In  the 
building,  the  city,  as  owner  of  the  build- 
ing, becomes  the  owner  of  such  material, 
under  former  section  1200,  post,  and  Is  en- 
titled to  use  the  same  in  completing  the 
building  according  to  the  contract:  and  the 
fact  that  the  building  Is  not  subject  to  any 
iten  can  not  atCect  the  city's  right  to  such 
materials,  nor  can  its  rights  be  defeated 
by  any  attempt  of  the  contractor  to  trans- 
fer the  same  absolutely,  or  by  way  of  se- 
curing his  creditors. — Quarcaroll  v.  City 
of  Sonoma.  18  Cal.  App.  400,  409,  410.  411, 
123  Pac.  6SS. 

As  to  abandonnent  of  contract,  see  pars. 
4  65,  466,  this  note. 

As  to  part  pertoratancet  onlr,  see  par. 
497,  this  note. 

As  to  prerentloM  of  vcrfonnanco  by 
owBcr.  see  par,  400,  this  note. 

8.  Same  —  Application    of  paraieBta. — 

Where  a  contract,  which  has  been  duly  exe- 
cuted and  died  as  provided  by  above 
section,  has  been  abandoned  before  comple- 
tion, and  the  payments  made  by  the  owner 
under  the  provisions  of  the  contract  exceed 
the  value  of  the  work  done  and  materials 
furnished,  estimated  by  the  standard  of  the 
whole  contract  price,  no  part  of  the  con- 
tract price  is  applicable  to  the  payment  of 
liens,  but  Hen  claimants  must  look  to  their 
personal  claim  against  tlie  contractor. — 
Hoffman-Marks  Co.  v.  Spires,  164  Cal.  114, 
97  Pac.  162;  Raphael  Co.  v.  Grote,  154  Cal. 


138,  97  Pac.  156;  Scheerer  &  Co.,  Inc.  v. 
Demlng,  164  Cal.  141,  97  Pac.  IK. 

9.  In  determining  the  value  of  the  work 
done  and  materials  furnished  up  to  the 
time  of  abandonment,  it  Is  proper  to  con> 
slder  not  only  the  value  of  such  work  and 
materials,  hut  also  the  value  of  the  work 
left  undone  and  the  materials  necessary 
to  the  completion  of  the  contract  left  un- 
furnished.— Hoffman-Marks  Co.  v.  Spires, 
154  Cat.  117,  97  Pac.  1S2:  Scheerer  &  Co., 
Inc.  v.   Demlng.  154  Cal.   142,   97  Pac.  155. 

10.  Same— Findings  as  to  wllfnl  nban^ 
dunment  of  eontract  by  contractor  Indi- 
cates breach  by  him  of  his  agreement  and 
Is  Inconsistent  with  bona  fide  attempt  to 
perform  his  eontract. — Marchant  v.  Hayes, 
117  Cal.  669,  672,  49  Pac.  840. 

As  to  flndlngs  on  forrclosnre  of  llen- 
clalm  senerallr,  see  pars.  258-267,  this  note. 

11.  Abandonment  of  work  by  contractor, 

— The  rule  of  former  section  1 200,  post, 
fixing  the  portion  of  the  contract  price  ap- 
plicable to  the  Hens  of  other  persons  than 
the  contractor  where  he  abandons  the  work 
before  completion,  is  not  an  Invasion  of 
the  constitutional  rights  of  the  owner  where 
the  application  of  the  section  results  In  the 
payment  by  him  of  a  total  sum  In  excess  of 
the  contract  price. — Q.  Ganahl  Lumber  Co. 
V.  Welnsvelg,  168  Cal.  664.  143  Pac.  1025. 

Aa   to   abandonment   br  eontraetor,  see 

pars.  3-6,  this  note. 

12.  Damages  claimed  by  the  owner  of  a 
building  for  loss  of  rents  occasioned 
through  failure' of  the  contractor  to  finish 
the  building  within  the  time  agreed,  can 
not  be  deducted  from  the  fund  available 
to  lienors  where  the  contractor  has  aban- 
doned his  contract. — G.  Oanahl  Lumber  Co. 
V.  Welnsvelg.  168  Cal.  664.  143  Pac.  1025. 

IS.    Same— Notice  to  withhold  payments. 

— Where  one  who  has  furnished  materials 
to  the  contractor  for  the  construction  of 
school  building  serves  notice  on  the  school 
district,  after  the  contractor  has  aban- 
doned work  on  the  uncompleted  building 
and  at  a  time  when  he  has  received  all  pay- 
ments to  which  he  Is  entitled,  to  withhold 
sufficient  money  to  pay  the  claim  of  the 
materialman,  the  school  district  la  not 
thereby  In  any  way  made  liable  to  the  ma- 
terialman, under  section  1184,  post. — Dorrls 
v.  Alturaa  School  District,  25  Cal.  App.  30, 
142  Pac.  795. 

As  to  stop-notice,  see  post,  3  1184  and 
note. 

14.  Such  notice  has  the  effect  of  a  gar- 
nishment of  any  money  coming  to  the  con- 
tractor which  Is  In  the  hands  of  the  owner, 
and  the  extent  of  the  owner's  liability  to 
the  materialman  la  measured  by  the  own- 
er's liability  to  the  contractor. — Dorrls  v. 
Alturas  School  District,  25  Cal.  App.  30,  142 
Pac.  795. 

IB.    Aetlon  for  labor  nnd  material. — In  an 

action  in  assumpsit  to  recover  a  balance  due 
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B8  the  reasonable  value  of  labor  performed, 
materials  furniahed.  and  money  advanced  in 
the  construction  of  a  certain  building, 
where  the  defendant  Interposed  a  general 
denial  and  also  a  counter-claim  in  which 
ihey  set  up  a  claim  for  damages  for  breach 
of  the  contract,  the  so-called  counter- 
.  ialm  amounted  to  nothing  more  than  a 
(general  denial  and  the  subject  of  the  coun- 
rpr-dalm  could  have  been  proved  under  the 
general  denial. — Hanabrough  v.  Mann,  26 
Cal.  App.  Ml,  146  Pac.  896. 

16.  In  such  a  case  evidence  of  the  value 
of  the  lot  and  improvements,  while  not 
the  best  evidence,  was  admiaaible  for  the 
purpose  of  showing  that  the  building 
ahould  have  brought  in  a  greater  revenue 
and  would  have  done  so  but  for  the  defec- 
tive workmanship  and  the  difficulty  of  se- 
curing tenants  in  a  badly  constructed  and 
leaky  building.— Hansbrough  V.  Mann,  2« 
Cal.  App.  26i,  H6  Pac.  896. 

IT.  Satne — On  bond— Time  of  eommfnc- 
Ing.— The  amendment  of  1911  (Stats.  1911. 
p  1422)  to  the  statute  passed  March  27, 
1897,  requiring  the  giving  of  a  bond  to 
secure  payment  of  Hen-claims  upon  public 
work,  applies  to  a  contract  which  was  com- 
pleted before  the  passage  of  said  amend- 
ment; and  where  the  contract  was  com- 
pleted prior  to  February  26.  1912.  but  the 
claim  was  not  filed  until  April  12.  1912, 
and  a  suit  on  the  bond  was  begun  July  18. 
1912  the  claim  was  filed  and  the  suit  begun 
In  time,  as  said  amendment  extended  the 
time  of  filing  the  claim  from  thirty  days  to 
ninety  days  and  the  time  for  bringing  suit 
on  the  bond  from  ninety  days  to  six  months. 
—Asbestos  Mfg.  ft  Supply  Co.  v.  American 
Bonding  Co.,  25  Cal.  App.  641,  145  Pac.  107. 

18  In  such  a  case,  where  the  enlarge- 
ment of  the  time  for  filing  the  claim  and  be- 
ginning the  suit  was  made  before  the  time 
bad  arrived  In  which  either  of  said  steps 
could  be  taken  under  the  old  statute,  the 
extension  of  time  operated  merely  as  a 
modlflcatlon  of  the  remedy  and  did  not  Im- 
pair the  obligation  of  the  contract.— As- 
bestos Mfg.  &  Supply  Co.  v  American 
Bonding  Co..  25  Cal.  App.  641,  146  Pac.  107. 

19.  It  is  held  In  this  action  that  the  bond 
sued  on.  which  seems  to  follow  closely  the 
language  of  the  statute,  and  specifies  that 
It  was  given  as  required  by  the  act  of  the 
legislature,  entitled  "An  act  to  secure  the 
payment  of  claims  of  materialmen,  me- 
chanics or  laborers  employed  by  contrac- 
tors upon  stale,  municipal  or  other  public 
work,  approved  March  27,  1897,"  sufficiently 
conforms  to  the  requirements  of  the  statute. 
—Asbestos  Mfg.  ft  Supply  Co.  v.  American 
Bonding  Co.,  25  Cal.  App.  641.  145  Pac.  197. 

aa  Agenda  of  owner— A»  to  Konewilly. — 
Person  not  expressly  authorlied  by  owner 
of  mine  to  act  In  his  behalf  can  not  be 
held  to  be  constructive  agent  of  such  owner 
under  provision  of  statute,  unless  he  is  per- 
son having  charge  of  mining,  as  provided 
in  statute.     This  means  that  person  thus 


In  charge  of  mine  was  doing  some  work 
upon  mine  itself,  for  purpose  of  extracting 
ores  therefrom. — Williams  v.  Hawley,  144 
Cal.  97,  99.  103,  77  Pac.  762. 

Aa  to  mlBlng  clainu  and  mtoenla  and 
llCH  of  laborers,  etc.,  on,  see  para.  335-356. 
this  note. 

Aa  to  person  in  poaeeaalOH  Mot  made  the 
agent  of  the  owner,  see  par.  25,  this  note. 

21.  Agent  referred  to  In  above  section 
must  be  agent  of  owner  of  building,  mine, 
or  Improvement. — Reese  v.  Bald  Mt.  Consol. 
Gold  Min.  Co..  133  Cal.  285,  287.  65  Pac.  578. 

32.  Same— Deelnrattoaa  nnd  aeto  of  al- 
leged agent,  under  provisions  of  our  me- 
chanlca'-llen  law.  are  admitted  to  estab- 
lish prima  facie  fact  of  agency. — Donohoe 
V.  Trinity  Consol.  Gold  A  8.  Min.  Co.,  113 
Cal.  119,  128,  46  Pac.  269. 

aa.  same— FIndlns  that  peraon  was  In 
poaaeaston  of  premises  under  contract  with 
owner,  and  that  contract  authorized  such 
person  to  occupy  and  hold  possession,  and 
to  make  Improvements  and  prosecute  de- 
velopment work,  and  prospect  In  mine,  is 
not  finding  that  such  person  was  agent  of 
owner  within  meaning  of  section,  nor  Is  It 
finding  that  he  was  contractor,  subcon- 
tractor, or  builder,  nor  that  he  was  person 
having  charge  of  any  mine,  op  construc- 
tion, alteration,  or  repair  of  any  build- 
ing or  other  improvement. — Reese  v.  Bald 
Mt.  Consol.  Gold  Min.  Co.,  188  CaL  285,  287. 
66  Pac.  678. 

Aa  to  llndlnca  cencrally.  see  pars.  269-267. 
this  note. 

24,  SniHC— Sane — Fallnre  to  find  npon  la- 
anc  of  agencTi  where  work  is  alleged  to  have 
been  performed  at  Instance  of  person  in 
possession  of  premlaea.  Is  error  because 
finding  in  such  case  Is  material. — Reese  v. 
Bald  Mt.  Consol.  Gold  Min.  Co..  133  Cal.  285. 
288,  65  Pac.  578.  See  Soto  T.  Irvine,  60  Cal. 
436:  Spect  V.  Spect,  88  Cal.  487,  489,  22  Am. 
St.  Rep.  314,  IS  L.  R.  A.  137,  26  Pac.  203 ; 
Malone  v.  Bosch.  104  Cal.  680,  681,  38  Pac. 
616. 

SB.  Same— Person  In  poaacnaton  not  made 

agent  of  owner. — The  provisions  of  the 
above  section  and  of  section  1198,  post,  are 
not  to  be  construed  as  making  the  person 
In  possession  of  the  property  or  the  reputed 
owner  the  agent  of  the  real  owner,  and 
for  that  reason  unconstitutional  as  depriv- 
ing the  real  owner  of  his  property  against 
his  win,  but  declare  that  an  owner  or 
person  having  any  interest  in  the  property 
who  has  knowledge  of  an  Improvement  be- 
ing constructed  on  his  land  and  who  per- 
mits the  Improvement  to  be  made  and  re- 
ceives benefit  of  It,  must  pay  for  it, — Allen 
V.  Wilson,  178  Cal.  674.  174  Pac.  661. 

An  to  person  not  expresaly  anttaorlaed  hy 
owner  of  mine,  see  par.  20,  this  note. 

36.  Same— Preanmptlon  ralaed  by  above 
•evt'lon  that  person  In  charge  of  mine  in 
agent  of  owner  for  purpose  of  employing 
labor   may  be   repelled   by  other  proof. — 
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Jursenson  v.  Diller.  114  Cal.  491,  492.  55  Am. 
St.  Rep.  83,  46  Pac.  See  Donohoe  V. 

Trlntty  Conaol.  OoM  &  B.  MIn.  Co.,  113  Cat. 
119,  46  Pac.  2E». 

27.  Same — Same— .Oxer  tbrow  of. — Owner 
or  other  person  in  interest  misrht  overthrow 
preaumption  arising  trom  declarations  and 
acta  of  alleged  agent  as  to  his  agency,  by 
proof  of  want  of  knowledge  of  employment 
of  alleged  agent,  coupled  with  showing 
that  he  had  exercised  ordinary  care  In  prem- 
ises; but  where  no  such  proof  Is  otTered,  and 
evidence  supporting  agency  stands  uncontra- 
dicted, findings  of  court  will  not  be  dis- 
turbed on  appeal. — Donohoe  v.  Trinity  Con- 
sol.  Odd  &  8.  MIn.  Co.,  IIS  Cal.  119,  124, 
43  Pac.  2G9. 

28.  AMcratloB  of  bnlldlng— Ip  (enenil,^ 

The  surfacing  and  waxing  of  the  floor  of  a 
loft  In  a  building,  at  the  instance  of  the 
leasees,  to  malte  it  suitable  for  dancing 
purposes,  la  an  "alteration"  to  a  part  of  the 
building,  within  the  meaning  of  above  sec- 
tion, and  the  contractor  doing  or  furnishing 
the  worK  Is  entitled  to  a  lien  therefor  if 
the  owner  fails  to  post  notice  of  nonlia- 
bility under  section  1192,  post,  although  It 
does  not  appear  that  the  work  Is  of  any 
benefit  to  the  owner  of  the  building. — Hard- 
wood Interior  Co.  v.  Bull,  24  Cal.  App.  129, 
140  Pac.  702. 

29.  In  an  action  to  foreclose  such  Hen, 
the  mere  fact  that  the  lien  speaks  of  the 
work  detailed  therein  as  an  "improvement" 
can  not  be  regarded  as  creating  a  substan- 
tial variance  between  the  lien  and  the 
proof. — Hardwood  Interior  Co.  Bull,  24 
Cal.  App.  129.  140  Pac.  702. 

SA.  Amendtnenl  of  1887,  etc. — Coniitmc- 
tion  nf. — As  to  construction  of  all  the 
amendments  to  the  mechanlcs'-llen  law  and 
to  the  law  Itself,  see  pars.  106-110,  this  note. 

31.  Arehltect — Power  of  to  chanKc  terras 
of  contract. — An  architect  who  has  been 
employed  to  prepare  plans  and  specifica- 
tions and  superintend  the  work  and  see  that 
the  contractor  complies  with  the  contract, 
has  no  Implied  power  to  change  the  'terms 
of  the  contract  entered  Into  between  the 
owner  and  contractor  for  the  purpose  of 
constructing  a  building  In  accordance  with 
such  plans  and  specifications. — Brown  V. 
CofCee.  17  Cal.  App.  38&,  121  Pac.  309,  311. 

As  to  efCvet  of  antaltcct**  eerillleatc, 
where  the  contra et- price  la  payable  In  In- 
atalbicnta,  see  par.  71,  this  note. 

32,  AsaljcnmeBta  by  contnetor — ^Hceban- 
Ica'-llen    law    goTcrna.    wben.  —  Where  a 

building  contractor  assigns  twenty-five  per 
cent  of  the  contract-price  payable  within 
a  speclfled  time  afLer  the  completion  of  the 
work,  the  assignment  Is  subject  to  the 
operation  of  the  lien  law. — Lowry  v.  Law, 
27  Cal.  App.  483,  150  Pac.  660. 

S3,  ••BeMtowed"  —  Conittractlsn  to 
meaning  of  word  as  used  In  mechanics' -lien 

law.  see  par.  112,  this  note. 


34.  Bond  of  contractor  —  Action  on  by 
owner— Attorney's  fees  nnd  losa  of  rentalM. 

■ — In  an  action  by  an  owner  on  the  bond  of 
a  contractor  the  loss  of  rentals  because  of 
delay  in  completion,  and  attorney's  fees  in- 
curred In  defending  suits,  are  proper 
charges  as  dunages  In  favor  of  the  owner 
against  the  contractor  and  against  the 
surety  on  the  contractor's  bond. — Bird  v. 
American  Surety  Co.,  176  Cal.  626,  166  Pac. 
1009. 

Aa  to  eanatltntlomallty  of  prevlahm  for 
attorney^  tmtm  te  mccbanica'-llen  law,  see 

pars.  96,  97,  this  note. 

A»  to  deflBltloB  of  tenK  **eontnietor,'*  see 
par.  162,  this  noto. 

A*  to  bo««  by  coBtnietor  for  coa- 

•tractloa  of  acboiribaiuia  biadloK  npom  aneb 
contractor  alttaoBcb  not  wltbla  letter  of 

above  section,  see,  poat,  1 1202  and  note  par. 
11. 

3B.  Snme  —  Pallare  to  flie  boad— UOB 
cinimanta — Right  to  forccloae  oa  property. 

— In  the  case  of  a  building-contract,  where 
no  bond  has  been  filed,  with  good  and  suffi- 
dent  sureties,  in  compliance  with  the  re- 
quirements of  the  above  section.  Hen  claim* 
ants  are  entitled  to  a  Judgment  to  foreclose 
his  Hen  upon  the  land  of  the  owner.  Irre- 
spective of  the  amount  due  from  the  owner 
to  the  contractor. — ^Tyler  v.  J.  I,  Metrovleh 
Building  Co.,  —  Cal.  App.  — ,  190  Pac.  308. 

86.    Saaie  —  Same  —  Allegatlona  csaeatlal 

to  recovery. — In  a*  case  In  which  no  bond 
has  been  filed  by  the  contractor  in  com- 
pliance with  the  requirements  of  the  above 
section,  to  entitle  a  lien  claimant  to  a  fore- 
closure upon  the  property  of  the  owner, 
irrespective  of  the  amount  due  from  the 
owner  to  the  contractor.  It  Is  essential  to 
allege  tn  the  complaint  that  the  terms  of 
the  above  section  have  not  been  compiled 
with. — Tyler  V.  J.  I.  Metrovleh  Building  Co., 
—  Cal.  App.  — ,  190  Pac.  208. 

37.  Same— Pailnre  to  Sle  plana— Effect 

of. — Bond  given  by  contractor  to  owner  of 
building  guaranteeing  performance  of  con- 
tract according   to  conditions   thereof  Is 

binding  upon  sureties  notwithstanding  that 
plans  and  specifications  are  not  filed  with 
county  recorder. — Blythe  v.  Robinson,  104 
Cal.  239.  37  Pac.  904;  McMenomy  V.  White, 
115  Cal.  339,  344,  47  Pac.  109. 

Ah  to  drawlnga,  planit  and  HpeeiH cations, 
see  pars.  175-178,  386-347,  thla  note. 

Am  to  ailng  and  recordlnc  contract,  see 

par.  198,  this  note. 

38.  Same — Filed  bond — Iilen  elalmnnfji — 
Extent  of  recovery. — In  the  erection  of  a 
building  where  a  bond  has  been  filed  com- 
plying with  the  requirements  of  the  above 
section,  and  it  Is  equitable  to  do  so,  the 
court  must  restrict  recovery  by  Hen  claim- 
ants from  the  owner  of  the  property  to  the 
aggregate  amount  found  due  from  the 
owner  to  the  contractor. — Tyler  v.  J.  I. 
Metrovleh  Building  Co.,  —  Cal.  App.  — ,  190 
Pac.  208. 
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89.  Same— Im  tevor  of  owner  only— Frop- 
9TtT  Bot  rdlCTCd  fraat  llakllltjr'— ^In  a  case 
In  which  a  building-contractor's  bond  Is 
not  conditioned  for  payment  In  full  of  the 
claims  of  all  persons  performing  labor  or 
furnishing  materials  to  be  used  In  the  work, 
and  ts  not  by  Its  terms  made  to  Inure  to 
the  benefit  of  any  and  all  persons  who 
might  perform  labor  upon  or  furnish  ma- 
terials to  be  used  In  the  work  described  in 
the  contract,  as  required  by  the  provisions 
of  the  above  section,  but  which,  on  the 
other  hand,  contains  the  express  condition 
that  no  right  of  action  shall  accrue  upon  or 
by  reason  thereof  to  or  for  the  use  or  bene- 
fit of  any  other  person  than  the  obligee 
therein  named,  and  that  the  obligation  of 
the  surety  Is  and  shall  be  construed  strictly 
as  one  of  suretyship  only.  Is  not  such  a 
bond  as  relieves  the  owner  from  liability  or 
his  property  from  liens  under  the  statute. 
— Terry  v.  Southwestern  Building  Co.,  4S 
Cal.  App.  366,  185  Pac.  212. 

40.  Same  —  Uablllty  of  snrctles  —  Void 
coHtniet. — Party  who  gives  bond  as  inde- 
pendent security  and  thereby  Induces  an- 
other to  malce  full  payment  of  contract- 
price  for  construction  of  building  Is  In  no 
position  to  deny  liability  upon  It;  and  if  in 
order  to  sustain  an  action.  It  Is  necessary 
that  bond  should  be  based  upon  valid  build- 
ing-contract, it  will  be  held  that  obligor  Is 
estopped  to  dispute  truth  of  particular  re- 
citals contained  In  bond  as  to  such  con- 
tract.— Klesslg  V.  AUspaugh,  91  Cal.  234, 
238,  27  Pac.  662. 

As  to  void  balldias-coDtract,  see  pars. 
BB7-573,  this  note. 

41.  Bond  Is  not  void  although  contract 
for  performance  of  which  it  Is  given  Is  void 
under  provisions  of  above  section. — Kiesslg 
V.  Allspaugh,  99  Cal.  462.  4E4,  34  Pac.  106, 
disapproving  doctrine  in  Schallert-Oanahl 
Lumber  Co.  v.  Neal.  90  Cal.  213,  27  Pac.  192. 

42.  Bond  given  upon  contract  void  un- 
der statute  for  failure  to  record,  purpose  of 
which  was  not  to  secure  plaintiff  reimburse- 
ment for  any  damage,  is  an  obligation  cre- 
ated by  law  and  exists  Independently  of 
building-contract  and  Is  not  affected  by  any 
defect  therein.— Klesslg  v.  Allspaugh,  91 
Cal.  234.  237.  27  Pac.  662, 

43.  flame— Not  complying  with  require- 
ments at  above  section— Owner  not  relieved 
from  liability. — In  a  case  In  which  the 
building-contractor  entered  Into  a  bond  In 
a  sum  but  one-half  of  the  estimated  cost  of 
the  building,  which  bond  was  not  condi- 
tioned for  the  payment  in  full  of  the 
claims  of  all  persons  performing  labor  upon 
or  furnishing  materials  to  be  used  In  the 
building,  and  which  bond  by  its  terms  was 
not  made  to  Inure  to  the  beneJit  of  any  and 
all  persons  who  might  perform  labor  upon 
or  furnish  materials  to  be  used  In  the 
work  described  In  the  contract,  but  con- 
tained a  provision  to  the  effect  "that  no 
right  of  action  shall  accrue  upon  or  by 
reason  hereof  to  or  for  the  use  or  benefit 


of  any  one  other  than  the  obligee  herein 
named,  and  that  the  obligation  of  the  com- 
pany Is  and  shall  be  construed  strictly  as 
one  of  suretyship  only,"  the  bond  was  held 

not  to  relieve  the  owner  from  liability  un- 
der the  above  section  for  work  done  and 
materials  furnished. — Terry  v.  Southwest- 
ern Building  Co.,  41  Cal.  App.  866,  18S  Pac. 
212. 

44.  Same — Recovery  on — ^Piling  of  Hen 
essential  to. — Under  the  provisions  of  the 
mechanics'-llen  law,  those  persons  who  have 
Died  their  claims  of  lien  are  entitled  to  re- 
cover upon  the  statutory  bond  of  the  con- 
tractor furnished  in  pursuance  with  the  re- 
quirements of  the  above  section. — Robinson 
&  Fisher  Co.  v.  Chicago  Bonding  &  Surety 
Co..  35  Cal.  App.  660.  170  Pac.  856;  Crane  Co. 
V.  Maryland  Casualty  Co.,  37  Cal,  App.  87, 
173  Pac.  494,  following  doctrine  in  Hubbard 
V.  Jurlan,  86  Cal.  App.  767,  170  Pac.  1098. 

48k  Same — Same — Prevlou  dling  of  elate 
■of  required. — In  the  case  of  a  building  .im- 
provement in  which  the  building  contractor 
furnishes  the  bond  provided  for  In  the 
above  section,  as  amended  In  1911,  to  se- 
cure payment  of  claims  for  labor  and  ma- 
terials to  be  furnished  in  the  construction 
of  such  building,  which  is  expressly  made 
to  Inure  to  the  benefit  of  all  persons  who 
perform  labor  upon  or  furnish  materials  to 
be  used  In  the  work  described  In  the  build- 
ing contract,  and  which  also  provides  that 
any  and  all  such  persons  shall  have  and 
are  given  a  right  of  action  to  recover  upon 
the  bond  against  the  principle  and  surety, 
"or  either  of  them."  In  any  suit  brought  to 
foreclose  mechanics'  Hens,  which  may  be 
tiled  by  any  such  persons,  or  any  of  them, 
upon  the  property  mentioned  in  the  con- 
tract, "or  in  a  separate  suit  brought  upon 
the  bond."  suit  may  be  brought  by  laborers 
or  materialmen  upon  the  bond  without  per- 
fecting their  claims  by  filing  a  verified 
lien,  as  provided  by  the  provisions  of  section 
1187.  post. — General  Electric  Co.  v.  Ameri- 
can Bonding  Co.,  180  Cal.  675.  188  Pac  444. 

46,  Same  —  ReqalsHe  for  proteetton  of 
owofr. — The  bond  provided  for  In  the  above 
section  is  required  to  be  furnished  for  the 
express  purpose  of  protecting  laborers  and 
materialmen.  The  necessity  of  duly,  there- 
fore devolves  upon  the  owner  to  require  a 
bond  that  will  continue  good  at  least  until 
the  period  has  expired  during  which  labor- 
ers and  materialmen  can  avail  tnemselves 
of  the  benefit  afforded  by  such  bond,  and 
this  not  alone  for  the  protection  of  the 
laborers  and  materialmen,  but  also  for  his 
own  protection  In  the  matter  of  the  limita- 
tion of  the  recovery  which  may  be  had 
against  him  In  case  of  the  contractor's  fail- 
ure to  pay. — S.  R.  Frazee  Co.  v.  Arnold.  46 
Cal.  App.  74,  188  Pac.  822. 

47.  Same — Sureties  on  contractor's  bend 
— Insufflclent — Judgment    ngalnat  owner. — 

Where  the  sureties  upon  a  contractor's  bond 
given  pursuant  to  the  requirements  of  the 
above  section  are  inadequate,  one  of  the 
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sureties  being  wholly  uimualifled  as  a 
aurety  at  any  time  during  the  life  of  the 
bond  and  the  other  surety  being  posseseed 
of  such  property  owner  as  might  reason- 
ably be  expected  to  be  preserved  Inviolate 
against  the  obligations  of  the  bond  If  such 
necessity  should  arise,  and  the  contractor 
being  Insolvent  at  the  time  the  bond  was 
e::ccuted  It  Is  entirety  within  the  discre- 
tionary power  of  the  court,  granted  to  It 
undef  the  above  section,  to  hold  that  under 
such  circumstances ,  It  would  not  be  equi- 
table to  restrict  tbe  recovery  against  the 
owner  to  the  amount  of  the  contract-price. 
— S.  R.  Frazee  Co.  v.  Arnold,  U  Cal,  App. 
74,  1S8  Pac.  822. 

48.  Same— Sam* — ^UndUcltMvd  aide  acrce- 
mcnt  ketwccM  owner  and  contraetor— Rc- 
leajw  of  anretlcs.^ — In  a  case  In  which  an 
owner  and  a  contractor  for  the  erection  of 
a  building  makes  a  side  contract  providing 
for  the  payment  of  Instalments  of  the  con- 
tract-price without  disclosing  the  existence 
thereof  to  the  contractor's  sureties,  which 
Bide  contract  Is  not  flled  with  the  building 
contract  and  the  contractor's  bond,  would 
Invalidate  the  building  contract  under  the 
provisions  of  tbe  above  section,  and  release 
the  sureties  on  the  ground  of  fraud. — ^Unlon 
OH  Co.  V.  Pacific  Surety  Co..  182  Cal.  69,  187 
Pac.  H. 

\ 

49.  Sane— Sane— Sane~-Acrccineiit  be- 
tween contractor  and  third  person — Snretles 
on  bond  not  released. — In  a  case  in  which  a 
contractor  agrees  with  a  third  person  for 
the  advancement  of  certain  moneys  to  such 
contractor  at  specified  Intervals  during  the 
progress  of  the  work,  in  return  for  which 
the  contractor  Is  to  execute  his  notes  se- 
cured by  an  assignment  of  payments  due 
under  the  building  contract,  such  agreement 
does  not  have  the  effect  to  discharge  the 
sureties  on  the  contractor's  bond  on  the 
ground  that  such  contract  with  a  third  per- 
son modified  the  building  contract  pro- 
viding for  payments  to  the  contractor  at 
difterent  stages  of  the  work,  under  the 
provisions  of  section  1184,  post,  without  dis- 
closing to  the  sureties,  in  the  absence  of 
any  showing  that  the  agreement  was  made 
for  tbe  purpose  of  defrauding  the  sureties. 
— Union  Oil  Co.  v.  Pacific  Surety  Co.,  182 
Cal.  69,  187  Pac.  14. 

50.  Seme — Time  of  miag — Cone tl tot lonal 
law. — The  provisions  of  the  above  section 
renulrlng  a  bond  to  be  secured  by  the  owner 
from  the  contractor  In  the  case  of  a  con- 
tract for  the  erection  of  a  building  or 
making  of  other  Improvement,  Is  not  uncon- 
stitutional as  class  legislation,  or  for  lack 
of  uniformity  of  operation,  or  as  Imposing 
upon  the  owner  an  Improper  burden  in  addi- 
tion to  the  rights  of  Hen  given  to  persons 
furnishing  labor  and  materials.. — Hollen- 
bcck-Buah  Planing  Mill  Co.  v.  Amweg,  177 
Cal.  169,  170  Pac.  148,  following  doctrine  In 
City  of  Pasadena  v.  Stlmson,  91  Cal.  2S8, 
27  Pac.  604;  Roystone  Co.  v.  Darling,  171 
Cal.  626,  1S4  Pac.  IS;  distinguishing  Shaugh- 


nessy  V.  American  Surety  Co.,  188  Cal.  S43. 
69  Pac.  260,  71  Pac.  701,  on  the  ground  that 
the  point  was  not  Involved  In  that'  decision. 

61.  The  provisions  of  the  above  section 
requiring  a  bond  does  not  violate  constitu- 
tional principles  prohibiting  the  impairment 
of  the  right  to  contract,  or  provisions  for- 
bidding deprivation  of  property  without  due 
process  of  law  or  class  legislation. — Hazard, 
Gould  &  Co.  V.  Rosenberg,  177  Cal.  295,  170 
Pac.  612. 

S2.  Same-i— Same — Lfablllty    of  iinrety.^ 

The  failure  to  file  the  contractor's  bond  be- 
fore the  work  is  commenced  and  at  the 
time  of  the  filing  of  the  contractor's  bond, 
does  not  Invalidate  the  contract  of  the 
surety  and  relieve  him  from  liability  there- 
under.— HollenbeclE-BuBb  Planing  Mill  Co. 
V.  Amweg,  177  Cal.  169.  170  Pac.  148,  fol- 
lowing the  doctrine  In  Hammond  Lumber 
Co.  T.  Willis.  171  Cal.  686,  163  Pac.  947. 

B8.  Sane— Two  coatraeta  —  Single  bond 
covering  both,^ — In  a  case  In  which  there  are 

two  contracts  by  the  same  contractor  for 
different  parts  of  the  work  on  the  same 
building,  both  contracts  being  dated  on 
the  same  day  and  recorded  within  a  few 
days  of  each  other,  a  surety  company's  bond 
given  under  the  provisions  of  the  above 
section,  In  tbe  aggregate  amount  of  the 
two  contracts,  reciting  correctly  the  date  of 
the  contract  and  that  on  that  'day  the 
owner  "entered  Into  a  certain  contract"  for 
the  erection  of  a  building,  which  is  therein 
described,  covers  both  contracts,  and  the 
sureties  liability  on  the  bond  is  to  be  gath- 
ered from  the  language  used  when  read  in 
the  light  of  the  circumstances  attending 
the  transaction,  and  the  use  of  the  singular 
number.  Instead  of  the  plural  number.  In 
referring  to  the  contracts,  amounts  at  most 
to  a  mere  clerical  error  which  could  not 
have  prejudiced  or  Injured  the  surety. — 
Hoi len beck -Bush  Planing  Mill  Co.  v.  Am- 
weg, 177  Cal.  169,  170  Pac.  148,  following  the 
doctrine  in  Morgan  v.  Thrift,  2  Cal.  562; 
Swain  v.  Oraves,  8  Cal.  549;  Austin  v.  Union 
raving  &  Contracting  Co.,  4  Cal.  App.  610. 
88  Pac.  371;  and  approving  doctrine  In  Stlfe- 
well  V.  American  Surety  Co.,  70  Ark.  612, 
68  S.  W.  1021. 

54.  Breach  of  coa tract— Action  to  recover 
danagea  for  preventton  of  pcrfermancc  of 
contract  can  not  be  maintained  by  contrac- 
tor against  owner  where  contract  between 
them  was  void  for  non-recordatlon. — Palmer 
V.  White,  70  Cal.  220,  221.  11  Pac,  647. 

as.  San^— stop-notice— Payment  after  In 
at  oncer's  riMlt. — In  the  case  of  a  contract 
for  the  construction  of  a  county  bridge 
where  a  creditor  of  the  contractor  served 
upon  the  county  auditor  a  stop-notice,  pur-  ' 
Buant  to  the  provisions  of  the  above  sec- 
tion and  section  1184,  post,  preventing  the 
county  auditor  from  issuing  warrants  to 
the  contractor  for  payment,  tor  the  con- 
struction of  the  bridge,  should  the  stop- 
notice  be  ultimately  held  good  the  county 
auditor  In  making  payment  In  disregard  of 
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such  stop-notice  would  do  so  at  his  peril. 
— Cotton-Macauley  Co.  v.  Deshellds,  —  CaL 
App.  — ,  198  Pac.  1026. 

Am  to  lit  op- notice,  or  notlcv  to  wltbhol^ 
cencrallr,  see,  post,  i  1184  and  note. 

S«.  BalldlnK — Dewrlptlon  of  bntldlas  M 
dwelllnc-bonac — Will  Indnde  ont-bonac  on 

same  premises  and  used  in  connection  with 
the  dweiltng. — Lucas  v.  Gobbl,  10  Cal.  App. 
648.  651,  103  Pac.  157. 

B7.  Same — DeatTDctloa  oC  b7  flr« — After 
completion. — Where  a  completed  building  is 
destroyed  by  Are  before  any  liens  were  Sled 
thereon,  such  Hen  can  not  attach  upon  the 
land,  which  la  a  mere  Incident  of  the  6iilld- 
lug',  and  If  no  lien  ti  or  could  be  acquired 
upon  the  building,  none  Ib  acquired  upon 
the  land.  No  lien  Is  acquired  by  the  mere 
completion  of  the  building,  as  such  com- 
pletion must  be  followed  by  the  fltln?  of  a 
claim  of  lien  upon  the  building  before  Its 
destruction,  else  it  has  no  existence. — Kern 
V.  San  Francisco  Co.,  19  Cal.  App.  167,  124 
Fac.  862. 

S8.  Same — Same — Bulldlns  partlallr  dc- 
Ntroyed  by  Ire. — A  mechanics'  lien  may  be 
had  for  work  and  materialB  furnished  In 
the  construction  of  a  building  partly  de- 
stroyed by  fire. — Butler  v.  Ng  Chung,  160 
Cal.  488,  117  Pac.  fil2. 

B9.  Same— Same  —  Sane  —  Right  of  con- 
tractor to  proceed. — The  fact  that  after  the 
partial  destruction  of  a  building,  in  course 
of  construction,  the  contractor  tried  to  fix  a 
time  to  meet  the  defendant  owner  and  ad- 
Just  the  losses,  which  the  owner  failed  to 
do.  is  not  sufficient  to  be  considered,  under 
the  contract,  as  rendering  It  Impossible  for 
the  plaintiff  to  go  on  with  the  work.  To 
hold  such  a  meeting  and  adjustment  of 
losses  necessary  to  enable  plaintiff  to  pro- 
ceed with  the  contract  would  be  to  read 
into  the  agreement  a  provision  which  Is 
not  contained  therein  either  In  express  lan- 
guage or  by  necessary  Implication. — Ander- 
son V.  Quick,  163  Cal.  658,  126  Pac.  871. 

60.  Bnlldlng-coD  tract — Contractor'*  bond 
—Action  on  by  owner. — As  to  generally,  see 
par.  33,  this  note. 

As  contractor's  bond  generally,  see  pars. 
84-52,  this  note. 

As  to  anbstantlnl  performance  of  build- 
ing contract,  see  note  30  Am.  St.  Rep.  616. 

As  to  the  obligations  of  a  bnllding  con- 
tract as  binding  the  personal  representa- 
tive of  the  contractor,  see  note  Ann.  Cas. 
1912A,  420. 

fll.  Same— Drawings,  plans  and  apecIA- 
Cations — Fallare  ta  flic  with. — Where  a 
building-contract  requires  the  work  called 
for  to  be  done  "conformable"  to  certain  de- 
scribed drawings  and  specifications,  such 
drawings  and  specifications,  though  not  at- 
tached to  the  contract,  are  an  essential 
part  of  it,  and  if  the  drawings  and  specifl- 
catlons  be  not  filed,  there  has  been  no  suM- 
cient  filing  of  the  contract,  and  lien  claim- 
ants may  recover  against  the  owner  the 


full  amount  of  their  unpaid  claims,  although 
In    excess   of   the  contract-price. — Bird 
American  Surety  Co.,  17S  Cal.  625,  166  Pac 
1009. 

As  to  plans  and  speelflcatlOBa  generallyi 

see  par.  385-387,  this  note. 

ez.  Same  —  Same  —  Necessity  tor  flUng 
wltb    bnlldlng-con  tract. — As    to  generally. 

see  pars.  176-178,  this  note. 

63,  Sam^— Fallarc  to  flic  contract  and 
bond— .Surety  not  relieved. — In  the  caae  of 
a  building-contractor's  bond  given  under 
the  provisions  of  the  above  statute,  such 
bond  will  be  valid  and  enforceable  al- 
though the  bond  and  contract  were  not  filed; 
the  only  efTect  of  a  failure  to  file  the  con- 
tract and  bond  will  be  to  prevent  the  limi- 
tation of  the  liability  of  the  owner  to  lien 
claimants  to  the  contract -price. — Bird  v. 
American  Surety  Co.,  175  Cal.  625,  16fi  Pac. 
1009. 

64,  Same— Improvements  not  exceeding 
one  tkoosand  dollars— Prior  to  amendment 

of  l&ll. — Prior  to  the  amendment  to  the 
mechanlcs'-Ilen  law  of  1911  an  owner  of  real 
property.  In  causing  the  construction  of  a 
building  thereon  or  any  Improvement 
thereto  at  a  cost  of  not  more  than  one  thou- 
sand dollars  could  provide  for  such  im- 
provement by  a  contract  not  filed  in  the 
recorder's  office,  or  even  by  an  oral  con- 
tract, and  could  pay  the  consideration 
therefor  whenever  It  pleased  him  to  do  so; 
and  the  provisions  of  the  mechanics'- lien 
law  with  reference  to  putting  in  writing 
building-contracts,  and  filing  them  for  rec- 
ord, and  as  to  the  mode  and  time  of  pay- 
ment, and  the  withholding  of  a  percentage 
of  the  contract-price,  were  not  applicable 
to  contracts  for  such  Improvements. — Bailey 
Ornamental  Iron  Co.  v.  Goldschmidt,  33  CaL 
App.  661,  166  Pac.  363.  following  the  doc- 
trine in  Denison  v.  Burrell,  119  Cal.  180.  151 
Pac.  1;  -Southern  California  Lumber  Co.  v. 
Jones,  139  Cal.  242,  65  Pac.  378. 
See,  also,  pars.  64,  583,  this  note. 

65,  Same — Limitation  of  owner's  liabil- 
ity—Filing  of  contract  and  bond. — Under 
the  provisions  of  the  above  section  as 
amended  in  1911  the  provisions  for  the  lim- 
itation of  the  owner's  liability  to  the  con- 
tract-price for  the  building  or  improvement 
are:  (1)  the  filing  of  the  contract  with  the 
county  recorder  before  the  commencement 
of  the  work,  and  (2)  the  filing  with  the 
contract  of  a  contractors  bond  in  an 
amount  not  less  that  fifty  per  cent  of  the 
contract-price  condition  for  the  payment  in 
full  of  all  claims  for  labor  done  and  ma- 
terials furnished. — Bird  v.  American  Surety 
Co.,  175  Cal.  «2&,  166  Pac.  1009. 

86.  Same  —  Same  —  CenatltaMonaUtr  M 
atatnte. — The  requirement  of  the  above  sec- 
tion of  a  bond  as  a  condition  to  the  limita- 
tion of  the  owner's  UablUty  doefl  not  violate 
any  constitutional  right. — Bird  V.  American 
Surety  Co.,  176  Cal.  626,  166  Pa&  1009,  fol- 
lowing doctrine  In  Roystone  Co.  v.  Darling, 
171  Cal.  S26,  154  Pm.  16. 
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6T.  Same  —  HodlBcntion  oC  — Fallnre  to 
record. — As  to  effect  on  rights  and  liabili- 
ties of  parties. — See  pars.  187-191,  this  note. 

08.  8nin»— Sntn^— DucH  not  rrleaae  anrety 
— ConHtltuiional  law. — Under  the  provisions 
of  the  at>ove  section  no  modification  of  a 
buNdiner-contract  between  the  owner  and 
the  contractor  shall  have  the  effect  to  re- 
lease the  surety  on  the  hond  required  by 
the  flection  to  secure  payment  of  lien 
claims,  and  the  provision  In  this  respect  Is 
not  unconstitutional. — Hubbard  v.  Jurlan, 
35  Cal.  App.  757,  170  Pac.  1093. 

60.  Same  —  Same  —  For  aeeond  •toir  ob 
Itulldlns  belns  erected— Filing  nnnecesaaiT* 

— Under  a  contract  between  a  contractor 
and  an  owner  for  the  construction  of  a  one- 
story  building,  a  modification  of  such  con- 
tract requiring  a  second  story  to  be  added 
to  the  buildtnr  while  In  the  course  of  con- 
struction, is  a  modlfloation  of  the  original 
contract  not  required  to  be  flled, — ^Hubbard 
v.  Jurian.  8S  CaL  App.  TST,  170  Pac  1093. 

70»  Saiue-^nil  eontraet-^or  Imprwe- 
ment  caatlaK  tku  me  thowand  dollars 
— ExecntioB  before  amendBieDt  of  191S— 
Performance  snbaetaent  thereto. — In  the 
case  of  a  bulldlns-contract  entered  into  by 
and  between  an  owner  and  a  contractor 
for  an  improvement  upon  real  property, 
the  contract-price  for  which  was  less  than 
one  thousand  dollarB,  entered  into  before 
the  amendment  to  the  mechanics' -Hen  law 
in  191S  became  eUTective  and  the  work 
completed  after  amendment  became  effec- 
tive such  amendment  had  no  application  to 
the  contract. — Bailey  Ornamental  Iron  Co. 
V.  Qoidschmidt,  M  Cal.  App.  661,  166  Pac. 
363. 

Tl.  Same— Payable    la  iBStalmcats— Ar- 

cbltect'M  certificate. — Where  the  contract 
provides  for  an  architect's  certificate  as  a 
means  of  showing  the  amount  earned  and 
due  under  the  contract  while  In  force,  and 
that  In  case  of  destruction  the  owner  shall 
lose  the  instalments  paid  or  due,  and  the 
contractor  the  uncompleted  work  on  which 
cneaged,  and  no  provision  la  made  for  re- 
bulldlneTi  It  Is  not  contemplated  that  In  the 
event  of  destruction  by  earthquake  and 
fire  in  April,  1906,  the  contractor  can  not 
recover  an  instalment  earned  and  due,  but 
unpaid,  for  want  of  an  architect's  certifl- 
cate. — Hettinger  v.  Thiele,  16  Cal.  App.  4. 
113  Pac.  121. 

As  to  the  effect  of  arehltects*  eertiflcatea 
nad  CBKlneere'  eattmatce  oa  balldlac  can- 
tracts  when  provided  for  la  them,  flee  note 
66  Am.  St.  Rep.  312. 

72.  Same^Statemeat  ta  aa  to  paymeat— 
CoBStraetloa  al. — A  statement  In  a  build- 
ing-contract inserted  for  benefit  of  con- 
tractor that  owner  might  pay  whole  amount 
when  receipts  were  produced  can  not  be 
construed  as  a  eubaequent  compliance  with 
that  provision  of  the  statute  requiring  the 
retention  of  twenty-five  per  cent,  which 
provision  Is  intended  for  the  benefit  of  Hen 
claimants  or  as  even  an  attempt  in  that  di- 


rection,—Stimson  Mill  Co.  V.  Nolan,  6  Cal. 
App.  754,  768,  »1  Pac.  262. 

Aa  to  Baal  twenty-five  per  cent,  see  pars. 
2D1-Z07,  this  note. 

73.  Same — Snbatantlal  departure  from 
Mtntntorr  reqalrerocnts  —  Kflect  uf  and 
rights  and  liabilities  of  parties  under;  aa 
to  generally,  see  pars.  239-241,  this  note. 

An  to  aabataatiai  performance  of  balldlas^ 
contract,  see  pars.  266,  267,  this  note. 

74.  Same  —  Unpaid  balance  a  fund  set 
apart  for  satisfaction  of  lien-claimants. — 
See  pars.  301,  302,  this  note. 

79.  Same— Void  eoatracta. — As  to  what 
are,  and  rights  and  llablUtles  under,  see 
pars.  357-373,  this  note. 

76.  Canal— Lien  upon  completed  portion. 
— Lien  of  plaintiff  and  plaintiff's  assignor 
for  materials  furnished  and  used  in  con- 
struction of  canal  may  be  claimed  upon 
completed  portion  of  such  canal  and  it  Is 
not  compulsory  that  lien  should  include 
Incomplete  portion  where  such  Incomplete 
portion  remains  of  no  value  or  utility. — 
Pacific  Rolling  Mill  Co.  v.  Bear  Valley  Irr. 
Co.,  120  Cal.  94,  101,  66  Am.  St.  Rep.  IfiS,  62 
Pac.  136. 

Ak  to  lamber  nsed  In  coaatrnctlon  of 
which  la  "coBNnmcd,"  see  par.  174,  this  note. 

77.  Cartase — As  to  allowance  for. — Cart- 
age, if  allowed  at  all.  Is  allowed  as  part  of 
value  of  materials. — West  Coast  Lumber  Co. 
V.  Newkirk,  80  Cal.  276,  280,  22  Pac.  231. 

78.  Same— Aa  to  rich*  to  Ilea  for^ 
Claims  tor  cartage  of  material  used  in  a 
building  or  Improvement  in  property  in- 
cluded in  a  lien-claim  as  part  of  the  price 
of  the  material. — See  par.  469.  this  note. 

79.  Same— Hanllag  slate  to  bnlldlng  and 
delivering  It  to  contractor,  la  not  perform- 
ing labor  upon  or  furnishing  material  to  be 
used  on  building  within  terms  of  statute, 
and  does  not  entitle  to  any  Hen, — Wilson  v. 
Nugent,  125  Cal.  260,  284,  57  Pac.  1008.  See 
Adams  V.  Burbank,  103  Cal.  646,  661,  97 
Pac.  640. 

80.  Ceeaalton  of  work  apon  baildlng  for 
thirty  days  before  lien  claims  are  filed  Is 
sufficient  completion  within  meaning  of  code 
to  entitle  claimant  to  make  such  filing. — 
Reed  t.  Norton,  90  Cal.  690,  600,  26  Pac.  767, 
27  Pac.  426.  See  KerekhofC-Cuzner  Mill  A 
Lumber  Co.  v.  Olmatead,  86  Cal.  84,  24  Pac. 
648. 

81.  Claim  of  IleB— Variance  between  aad 
proof. — As  to  generally,  when  fatal  and 
when  Immaterial. — See.  post,  i  1187,  note 
par.  1171. 

As  to  claim  of  Ilea,  torau.  n«alalte«,  aad 

■atnclencr  of  (eaerallr,  see,  post,  |  1187 
and  note. 

82.  Complaint  —  la  action  to  forcclone 
mechanlc«i*-lien  cinlma. — As  to  necessity  and 
sufficiency  of,  see  pars.  232-241,  this  note. 

83.  Completion  of  balldlng — Fladinit  that 
owner  "accepted  the  bnlldInK  as  flnlMbed," 
can  not  be  construed  as  finding  that  such 
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building  was  in  fact  finished,  or  completed 
aa  required  by  act  In  order  to  permit  filing; 
of  liens,  and  as  starting  point  of  time 
within  which  liens  may  be  filed. — Jones  v. 
Kruse,  138  Cal.  613,  6K,  72  Fac.  146.  See 
■Wllllamette  Steam  Mills  Co.  v.  Kremer,  94 
Cal.  205,  203,  2$  Pac.  633. 

As  4o  eoBstTii«4lv«  aotlce  of  eompletloB. 

see  par.  246,  this  note. 

As  to  notice  of  cwmtilctlon.  see  pars.  249, 

389.  429,  this  note. 


84.  Same  —  Tlnic  of  —  Represen tattoo  of 
contractor  to  mnterlalninn — Owner  not  es- 
topped.—A  contractor  erecting  a  building 
for  an  owner  is  not  the  agent  of  such  owner 
in  fixing  the  date  of  the  completion  of  the 
building  and  any  representations  such  con- 
tractor may  make  regarding  the  comple- 
tion of  a  building  to  a  material  man  as  to 
the  date  of  the  completion  of  the  contract, 
does  not  estop  the  owner  where  the  con- 
tractor was  acting  in  his  own  interest  In  an 
effort  to  stave  oft  the  materialman's  lien, 
notwithstanding  that  portion  of  the  above 
section  which  provides  that  the  contractor 
shall  be  held  to  be  the  agent  of  the  owner 
for  the  purpose  of  the  chapter  relating  to 
and  governing  mechanics'  Hens. — Hammond 
Lumber  Co.  v.  Teager.  186  Cal.  355.  197  Pac. 
Ill,  approving  doctrine  in  Valley  Lumber 
Co.  V.  Nickerson,  13  Idaho  682,  93  Pac.  24; 
Fits  V.  Howltt.  32  Oreg.  396,  52  Pac.  192; 
Whlttler  V.  Puget  Sound  Loan,  Trust  & 
Banking  Co.,  4  Wash.  666,  31  Am.  St.  Rep. 
944,  30  Pac.  1094. 

85.  Consolidation  of  actions — On  fore- 
elonnre  of  liens.— As  to  generally,  see  pars. 
243,  244,  this  note;  also,  post.  3  U9B  and 
note. 

m.  ConstitntionnlitT  «f  mcchnnlca'-Uen 
Inw— Amendment  of  1911,— In  view  of  the 
fact  that  the  constitution  itself  gives  to 
workmen  and  materialmen  a  Hen  upon 
property  for  the  value  of  the  work  and  ma- 
terials they  bestow  upon  it  and  directs  the 
legislature  to  provide  for  the  efficient  en- 
forcement of  such  Hens,  it  Is  obvious  that 
any  legislative  enactment  to  that  end  which 
offers  to  the  property  owner  a  reasonable 
and  practicable  mode  of  Improving  his 
property  through  a  contractor  at  a  fixed 
price  and  without  further  liability  should 
be  construed  as  a  legitimate  exercise  of  the 
constitutional  mandate. — Roystone  Co.  v. 
Darling.  171  Cal.  626.  164  Pac.  15. 

87.  The  provision  of  the  act  requiring 
persons  who  make  building  contracts  to  file 
a  bond  while  no-such  requirement  Is  made 
of  any  other  person  who  may  wish  to 
make  other  kinds  of  contracts,  does  not 
render  such  provision  class  legislation,  as 
the  right  of  Hen  conferred  by  the  constitu- 
tion upon  persons  performing  labor  or  fur- 
nishing materials  for  a  building.  estabUshes 
these  persons  as  a  class.— Roystone  Co.  v. 
Darling,  171  Cal.  B26,  154  Pac.  16. 

88.  The  provision  of  the  revisory  act  of 
1911  requiring  the  owner  to  file  a  bond  to 
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secure  llehs  Is  not  urconstltutlonal,  and  Is 
to  be  distinguished  from  the  amendment  of 
1893  to  section  1203.  post,  requiring  the 
filing  of  a  bond,  which  was  held  to  be  un- 
constitutional, as  the  latter  had  no  connec- 
tion with  or  relation  to  the  constitutional 
mechanics'  lien. — Roystone  Co,  v.  Darling, 
171  Cal.  526,  164  Pac.  IB. 

89.  Same — New  constitution  did  not  re- 
peal or  abroKnte  the  then  existing  law. 
giving  Hens  to  mechanics  and  others  upon 
real  property,  found  in  above  section  and 
sections  1184  to  1199,  post.  Such  law  was 
preserved  in  full  force  and  effect  by  section 
1  article  XXII  of  constitution.^ — Qermanta 
Building  &  L.  Assoc.  v.  Wagner.  61  Cal.  349, 
363. 

90.  game— Of  section  118S-^s  tn  pnwev 
of  the  Ic«IsI«t«re.^The  only  power  of  the 
legislature  with  reference  to  mechanics' 
Hens  is  to  obey  the  mandate  of  the  consti- 
tution, and  provide  means  for  the  enforce- 
ment of  the  lien  which  exists  by  force  of 
the  constitution, — People  v.  Moxley.  17  Cal. 
App.  469,  ISO  Pac.  40. 


Aa  4a  constltBttonal  rlshtn  of  owner,  see 

par.  472,  this  note. 

An  to  review  of  conatltntlonnl  «Ma4ton 
raised  by  amici  cnrKc.  see.  ante.  I  63,  note 
par.  119. 

As  to  the  validity  of  mccbanles'-ltcn  laws, 

see  notes  4  Ann.  Cas.  620;  Ann.  Caa.  1912C. 
339. 

91.  Same — Of  section  1184  —  An  nn  at- 
tempt to  clTennMCrtbe  the  rlxtais  of  private 
contract. — ^The  provisions  of  llie  code  re- 
garding mechanics'  liens  are  not  violative 
of  section  1  of  article  I  of  the  constitution 
declaring  that  all  men  are  by  nature  free 
and  independent  and  have  certain  inallen- 
able  rights,  among  which  are  those  of 
.  .  .  .  acquiring,  possessing  and  protect- 
ing property,  nor  of  section  13  of  article  I 
declaring  that  "no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due 
process  of  law,"  nor  are  they  unconstitu- 
tional as  an  attempt  to  circumscribe  the 
rights  of  private  contract  within  the  usual 
pursuits  of  business,  nor  as  an  unreasonable 
restriction  upon  the  owner  or  his  rights  in 
regard  to  its  Use  or  his  power  to  make  con- 
tracts concerning  the  same. — Stimson  Mill 
Co.  V.  Nolan,  6  Cal.  App.  764,  769,  760.  91 
Pac.  262. 

93.  8am^-4>f  section  119ft— Inndvcrtener 
In  opinion  In  Hwlies  Broa.  t.  Hoover,  S  CaL 

App.  146,  150.  84  Pac.  681.  In  this  case  the 
opinion  used  the  word  "perfected"  In  con- 
nection with  a  statement  as  to  a  mechanics' 
lien,  and  It  is  held  that  so  far  aa  the  sec- 
tion assumes  that  such  a  Hen  may  be  per- 
fected by  any  of  the  acts  prescribed  by  the 
statute  It  must  be  regarded  as  unconstitu- 
tional. The  right  to  a  lien  la  given  by  the 
constitution,  and  above  section  most  be 
construed  as  a  statute  of  limitations. — ^Peo- 
ple V.  Moxley.  17  Cal.  App.  469,  120  Pac.  43. 
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OA.  Sane — Of  Ncctlon  1194  »  Attempted 
rrcatlon  of  prlorltr  of  ll«n. — Unconstitu- 
tional In  so  tar  as  It  attempts  to  give 
priority  to  persons  performing  manual 
labor  over  those  furnishing  materials;  but 
Is  constitutional  in  so  far  as  it  gives  prior- 
ity to  these  two  classes  over  subcontrac- 
tors and  original  contractors,  and  to  sub- 
contractors over  contractors  (Shaw,  Sloss 
and  Angellottl,  J.  J.,  dissenting). — Mlltl- 
more  v.  Nofzlger  Bros.  Lumber  Co.,  150  Cal. 
790,  90  Fac.  113. 

As  to  »rlorit7.  see  pars.  2S1,  X93-296,  this 
note. 

As  to  pro  rata  diatrlbntlon  of  fnnds  rc- 
qatred,  withont  regard  to  their  priority  In 
flllnx  notice  of  claim,  see,  post,  i  llS4b. 

94.  As  to  constitutionality  of  laws  which 
provide  for  a  preference,  see  Burrows  v. 
Brooks,  113  Mich.  307.  71  N.  W.  460;  Tuttle 
T.  Strout,  7  Minn.  466  (Oil.  374),  82  Am.  Dec. 
108;  Coleman  v.  Ballandl,  22  Hlnn.  144;  Don- 
aldson V.  Voltz,  19  W.  Va.  166. 

95.  CoMpaTCi  McBrlde  v.  Reltz,  19  Kan. 
128;  Rogers  v.  Brackett,  S4  Mtnn.  279,  25 

N.  w.  eol. 

S6.  Sum— Of  MCtto*  119S— Prorldlnc  fov 
■ttoraer*a  fcca^— Statutory  m-ovlsion  as  to 
attomar'a  fees  held  unconstitutional  and 
▼old.— Builders'  Supply  Depot  v.  O'Connor, 
160  Cal.  266,  119  Am.  St.  Rep.  193,  88  Pac. 
982;  Union  Lumber  Co.  v.  Simon,  150  Cal. 
752,  89  Pac.  1081;  Mannix  v.  Tryon,  152  Cal. 
41,  tl  Pac.  983;  Merced  Lumber  Co.  v.  Brua- 
ehl,  152  Cal.  372,  375,  92  Pac.  844;  Raphael 
Co.  V.  Grote,  164  Cal.  138,  97  Pac.  185;  Bur- 
nett v.  Qlas,  164  Cal.  249,  260.  97  Pac.  423; 
Farnham  v.  California  Safe  Deposit  &  T. 
Co.,  S  Cal.  App.  266,  274.  96  Pftc.  T7S;  Los 
Angeles  Pressed  Brick  Co.  v.  HIgglns.  S 
Cal.  App.  S14,  622,  97  Pac.  414. 

As  to  ralMity  of  atatote  providing  for 
recovery  of  attoracy**  feesi  see  pars.  225- 
227,  this  note;  and  note  Ann.  Cas.  1912A, 
692. 

97.  Every  provision  of  the  law  which  the 
legislature  may  enact  must  be  subordinate 
to  and  in  consonance  with  the  constitutional 
provisions. — Los  Angeles  Pressed  Brick  Co. 
V.  Hlgglns,  8  Cal.  App.  514,  519,  97  Pac.  414. 

08.  Saaic — Of  former  wectioD  120O. — Above 
section  Is  not  an  unconstitutional  invasion 
of  the  rights  of  the  owner. — Scheerer  A;  Co., 
Inc.  V.  Demlng*  154  Cal.  138,  141,  97  Pac. 
166. 

99.  Constitutional  guarantees  for  the 
protection  of  the  person  or  property  can  be 
Invoked  only  by  parties  whose  rtghu  are 
naturally  affected  by  the  alleged  disregard 
of  such  guarantees  and  such  question  can 
not  be  raised  by  one  appearing  as  amict 
curae. — Scheerer  &  Co.,  Inc.  v.  Doming,  164 
Cal.  138,  141.  97  Pac.  165. 

100.  Same— llBConstitntloHality  of  act  of 
1S»7. — Act  of  March  29.  1897,  applies  only  to 
two  classes  of  persons:  1st,  corporations 
doing  business  In  this  state,  and  not  to 
corporations  of  any  other  state;  2nd,  to  la- 


borers performing  labor  for  such  corpora- 
tions; and  as  such  act  discriminates  in  favor 
of  one  class  and  against  another  It  Is  un- 
constitutional and  void. — Johnson  v.  Good- 
year HIn.  Co.,  127  Cal.  4,  10,  78  Am.  St.  Rep. 
17.  47  L.  R.  A.  338,  69  Pac.  204. 

XOl.  Constrnetlon  of  neehanlcs'-lteB  law 
—As  to  nature  and  later prctatlon  of  the  law. 

— The  mechanics' -II en  law  Is  remedial  in  its 
character  and  should  be  liberally  construed 
with  a  view  to  etCect  Its  objects  and  pro- 
mote Justice. — ^McClung  v.  Paradise  Gold 
MIn.  Co.,  164  Cal.  617,  129  Pac.  774,  776. 

As  to  eoastrnctloa  to  be  placed  apoa  act, 

see  legislative  declaration  In  "Sec.  14"  of 
act,  following  g  1203a,  post. 

102.  The  Hen  herein  given  Is  only  declar- 
atory of  the  right  expressly  guaranteed  by 
the  constitution  to  artisans,  mechanics,  la- 
borers, and  materialmen  to  a  tien  upon 
property  on  wbich  they  have  bestowed  labor 
and  material  In  the  improvement  thereof  or 
the  erection  of  a  building  thereon. — Boscus 
v.  Waldmann,  31  Cal.  App.  245,  160  Pac.  180. 

103.  The  filling  In  of  a  part  of  a  tract  of 
land  of  more  than  fifty  acres  belonging  to  a 
railroad  company,  the  object  being  to  lo- 
cate and  open  an  avenue  across  the  land  to 
provide  a  roadbed  to  which  the  line  of  an- 
other railroad  company  might  some  time  be 
removed  from  Its  present  location  between 
the  company's  tracks  and  the  proposed 
avenue,  can  not  be  reasonably  held  to  tall 
within  the  provisions  of  above  section  giving 
a  lien  to  persons  performing  labor  upon  or 
furnishing  materials  to  be  used  In  the  con- 
struction, etc.,  of  any  building,  railroad, 
way  or  road  or  other  structure. — Richmond 
Dredging  Co.  v.  Atchison,  Topeka  &  8.  F. 
R.  Co.,  31  Cal.  App.  399,  160  Pac.  862. 

See,  also,  post,  S  1191  and  note. 

104.  The  general  purpose  of  the  mechan- 
Ics'-IIen  act  Is  not  to  be  obstructed  or  de- 
prived of  Its  efficiency  by  a  subsidiary  pro- 
vision in  the  same  act,  which,  though 
presumably  Intended  to  increase,  and  not 
diminish,  the  protection  given  to  the  class 
of  persons  described,  nevertheless.  If  con- 
strued 88  mandatory  and  Jurisdictional,  and 
not  merely  directory,  seriously  impairs  the 
right  conferred  upon  that  class,  and  de- 
prives persons  furnishing  materials  and 
labor  for  the  construction  of  public  works 
of  the  full  measure  of  protection  previously 
accorded  them  In  the  body  of  the  act. — 
United  States  v.  United  Surety  Co..  226  Fed. 
995. 

XOS.  Same— Aa  to  stare  decisis. — Where 
the  correctness  of  a  construction  placed 
upon  a  statute  Involving  the  rights  of  me- 
chanics' lienholders  has  never  been  ques- 
tioned, and  it  may  be  assumed  that  many 
lien  claimants  have  relied  upon  that  deci- 
sion in  framing  their  notices  of  lien,  the 
rule  laid  ,  down  will  not  be  altered  In  the 
absence  of  grave  doubts  as  to  Its  soundness. 
— Pugh  V.  Moxley.  164  Cal.  374.  128  Pac. 
1037,  1038. 
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An  to  the  l»yk  of  the  caae,  see  par.  270, 
this  note;  also,  ante,  9        note  Part  XVI. 

As  to  the  doctrine  atare  dcdala  Kencrall7t 

see.  ante,  g  63.  note  Part  XXV;  also  66 
American  Law  Review  49T-61S. 

106.  Same— AmendincBt  of  18S7. — After 
amendment  of  above  section  was  made  by 
leffiBlature  In  1687,  owner  or  contractor 
could  satisfy  stattrte  by  tiling  either  con- 
tract or  memorandum  setting  forth  matters 
stated  In  section;  but  If  he  filed  contract  he 
must  file  whole  of  it,  Including-  drawings 
and  specifications,  if  they  are  made  part 
thereof;  while  if  he  flies  memorandum,  such 
memorandum  must  contain  all  matters 
which  are  prescribed  In  statute  as  equiva- 
lent of  contract. — Willamette  Steam  Milts 
Lumbering  A  Hfg.  Co.  v.  Los  Anerelea  Col- 
lege Co..  94  Cat  229.  SU.  29  Pac.  C29. 

UT.  Same— AHeadment  Of  1011.— It  was 
not  the  intention  of  the  legislature  tn  re- 
vising the  mechanlcs'-Ilen  law  by  the  act  of 
May  1,  1911.  to  depart  from  the  established 
doctrine  that  the  leg-islature  could  not 
create  mechanics'  Hens  against  a  real  prop- 
erty In  excess  of  the  contract-price  where 
there  was  a  valid  contract,  but.  on  the  con- 
trary. It  was  the  design  to  follow  such 
doctrine  and  to  protect  llenholders  by 
means  of  regulations  concerning  the  mode 
of  contracting  and  dealing  with  property 
for  the  purposes  of  erecting  improvements 
thereon. — Roystone  Co.  v.  Darling,  171  Cal. 
526,  16<  Pac.  16. 

108.  The  provision  of  the  revisory  act  of 
1911  that  It  is  the  intent  and  purpose  of 
above  section  to  limit  the  owner's  liability, 
In  all  cases,  to  the  measure  of  the  contract- 
price,  where  he  shall  have  filed  the  bond 
required  by  the  section,  ia  a  plain  declara- 
tion of  Intent  to  make  the  contract-price 
the  limit  of  the  owner's  liability  where  the 
bond  haa  been  filed,  and  the  statement  In 
section  14  of  the  act  that  the  act  is  Intended 
to  make  the  liens  therein  provided  for 
"direct  and  independent  of  any  account  of 
Indebtedness  between  the  owner  and  the 
contractor,"  Is  applicable  only  to  the  class 
of  Hens  where  the  bond  Is  not  filed. — Roy- 
stone  Co.  v.  Darling,  171  Cal.  526.  154  Pac.  15. 

109.  The  effect  of  such  enactment  Is  that 
persons  contracting  for  the  erection  of 
buildings  or  structures  on  their  property 
must  require  the  contractor  to  furnish  such 
bond  and  must  file  the  same  with  the  con- 
tract in  the  recorder's  office,  or,  as  an  alter- 
native, he  must  see  to  it  that  the  value  of 
the  work  and  materials  used  In  the  building 
by  the  contractor  Is  paid  to  the  persons 
who  furnish  the  same;  a  contract  not  accom- 
panied by  such  bond  Is  not  declared  to  be 
invalid,  but  It  furnishes  no  protection  to 
the  owner  against  Itens  for  labor  and  ma- 
terial on  the  building. — Roystone  Co.  v.  Dar- 
ling, 171  Cal.  526,  164  Pac.  16. 

110.  The  revisory  act  of  1911  does  not  de- 
prive the  owner  of  the  right  to  contract  f-or 
the  improvement  of  his  property,  but  allows 
bim  to  contract  freely  for  such  improvement 


and  upon  such  terms  as  he  may  deem  for 
Ills  best  Interest;  all  It  exacts  from  him,  a^ 
a  condition  of  such  exemption  from  liabil- 
ity, and  In  order  to  make  hla  contract  effec- 
tive, is  that  he  shall  provide  a  reasonable 
security  for  the  constitutional  lien  given 
for  labor  and  materials  furnished  to  the 
contractor. — Roystone  Co.  v.  Darling,  171 
Cal.  526,  154  Pac.  15. 

111.    Smc  — AmouBt    of  contract. — The 

above  section  and  section  1184,  post,  are  not 
limited  to  cases  where  contract-price  ex- 
ceeds one  thousand  dollars,  but  apply  to 
cases  where  contract  is  less  than  one  thous- 
and dollars,  notwithstanding  contract-price 
la  to  be  paid  in  something  other  than 
money. — Schmld  v,  Busch,  97  Cal.  184.  188, 
31  Pac.  S93. 

113.  Same  —  "Bestowed**  —  Heanlnx  Af 
word,  —  Legislature  in  using  word  "be- 
stowfed"  Instead  of  word  "performed"  meant 
"used"  or  "placed."  This  language  shows 
that  It  was  intended  to  give  subcontractor 
lien  for  labor  that  he  causes  his  employees 
to  perform  on  building. — Macomber  v.  Blge- 
low,  126  Cal.  9,  14,  58  Pac.  S12. 

118,  Same— Bsad,  limit  of  reeovcry  on,^ — 
The  terms  of  the  bond,  as  prescribed  in 
above  section,  authorize  a  recovery  on  the 
bond  to  the  amount  of  the  penalty  thereof, 
and  no  more, — Roystone  Co  v.  Darling,  171 
Cal.  626,  164  Pac.  16. 

114.  Same— Classes  wf  person*  affected. — 
Above  section  affects  rights  of  three  distin<^t 
classes  of  persons:  <1)  the  owner:  (2)  the 
original  contractor;  (3)  subcontractors, 
materialmen,  artisans  and  laborers, — Lald- 
law  v.  Marye,  133  Cal.  170,  174,  65  Pac.  391. 

IIB.  Same — Dredse— Piling  eoatraet  for. 
— A  "dredge"  Is  not  a  structure  within  the 
meaning  of  the  mechanics' -lien  law  requir- 
ing the  filing  of  the  contract  for  its  con- 
struction.— United  Iron  Works  v.  Oufer  Har- 
bor Dock  A  Wharf  Co..  168  Cal.  81.  141  Pac. 
917. 

lie.  Same— Liberal   ewBStnettom  of, — tn 

view  of  the  provisions  of  section  4,  ante, 
and  of  the  fact  that  the  mechanlca'-llen 

law    is    remedial    In    character    such  law 
should    be   liberally    construed. — Ogram  v. 
Welchoff,  40  Cal.  App.  298,  180  Pac.  631. 
See,  also,  par.  165,  this  note. 

As  to  Icglalatlve  provision  for  liberal 
coBstrnetlea.  see  "Sec.  14"  following  1  1208a. 
post.  * 

117.  The  sections  of  the  code  embracing 
the  mechanlcs'-lten  law,  being  remedial  in 
character,  are  to  be  liberally  construed. — 
Ogram  v.  Welchoff,  40  Cal.  App.  298.  ISO 
Pac.  631,  following  the  doctrine  In  Union 
Lumber  Co.  t.  Simon,  160  Cal.  761,  89  Pac. 
1077,  1081. 

118.  A  mechanlcs'-lten  law  should  receive 
a  liberal,  not  a  narrow  or  technical,  con- 
struction.— United  States  t.  United  Surety 
Co.,  226  Fed.  985. 

lis.    Same— Mntertalmen  aad  labsrcrs  are 

"rolcctcd  In  their  right  to  lien  by  provision 


Digitized  by 


Tit.  IV,  Ch.  n.]  CONSTRUCTION'  OF  MECHANICS'-LIBN  LAW. 


fillSS 


In  above  section  requlrins  contract  to  be  in 
writing  and  made  matter  of  public  record. 
By  beinc  placed  upon  record  contract  1b 
open  to  their  Inspection  and  if  they  are 
not  content  with  Its  provisions  they  may  de- 
cline to  furnish  any  materials  for  buildings 
or  to  perform  any  labor  thereon, — Stlmson 
V.  Braun.  136  Cal.  122,  126,  89  Am.  St.  Rep. 
116,  57  L.  R.  A.  726.  68  Pac.  481. 

120.  The  above  section  Is  Intended  to 
preserve  right  of  materialman,  who  has 
duly  filed  his  Hen  according  to  statute  in 
cases  where  contractor  has  failed,  by  reason 
of  not  filing  his  contract  to  preserve  mate- 
rialman's right  thereunder;  and  language  of 
statute  announces  law  in  such  f»ses  that 
materialman  may  duty  file  his  lien  and 
enforce  It,  just  as  If  owner  of  building  had 
bought  or  contracted  for  materials  In  begin- 
ning. Instead  of  contractor. — Southern  Cal. 
Lumber  Co.  v.  Schmitt,  74  Cal.  62B,  627.  16 
Pac.  516. 

121.  SBme — HiDea. — The  presumption  that 
the  contractor,  subcontractor,  superinten- 
dent or  other  person  having  the  care  of  any 
mining  or  work  or  labor,  etc.,  shall  be  held 
to  be  the  owner  for  the  purposes  of  this 
chapter,  U  a  disputable  one  and  may  be  re- 
butted and  overcome. — Street  v.  Hazzard,  27 
Cal.  App.  263,  149  Pac.  770. 

As  to  mlntnc  clalnia,  mlllaltea,  ete.,  right 
of  laborers  to  Utmm,  see  pars.  896-SB6,  thia 
note. 

122.  Samo—Ot  section  llS>;^Thfl  provi- 
sion of  above  section,  that  a  mechanic's  or 
materialman's  lien  shall  not  In  any  case 
exceed  the  reasonable  value  of  the  work 
done  and  materials  furnished  Is  not  appli- 
cable to  one  contracting  directly  with  the 
owner,  but  has  reference  to  subcontractors. 
— BoBOUB  V.  Boblig,  ITS  Cal.  6t7,  162  Pac. 
100. 

123.  To  construe  the  statute  that  both 
methods  of  giving  notice  of  lien  were  in- 
tended to  apply  only  to  private  owners 
would  be  to  hold  that  the  legislature  has 
failed  to  carry  out  the  eommiSBlon  to  pro- 
vide means  to  render  effectual  the  right 
created  by  the  constitution;  that  it  has  only 
partially  complied  with  the  requirement. 
The  bond  act  of  1897  (Stats.  1897,  p,  201) 
does  not  recognize  a  lien  or  provide  for  the 
speedy  and  efficient  enforcement  of  one  as 
a  means  of  securing  the  payment  of  the 
claims  of  laborers  employed  upon  public 
work;  It  is  merely  cumulative  and  does  not 
exclude  or  do  away  with  the  constitutional 
lien.  Section  1184.  post,  furnishes  the  only 
available  method  by  which  the  laborer  can 
obtain  the  benefit  of  his  lien  upon  pubUo 
work. — aoldtree  v.  City  of  San  Diego,  8  Cal. 
App.  605,  609,  97  Pac.  216. 

124.  The  code  provisions  upon  the  subject 
of  mechanics'  liens  are  intended  to  settle 
the  means  for  their  enforcement  as  directed 
by  the  constitution  and  will  be  construed 
with  a  view  to  accomplish  the  constitutional 
purpose.  In  so  far  as  the  acts  affect  the 
rlffbt  to  contract  It  will  be  limited  In  its 


operation  and  the  persons  whom  the  consti- 
tution and  the  statute  were  intended  to  pro- 
tect by  giving  a  Hen  and  to  such  contracts  of 
these  persona  as  relate  to  and  affect  the 
liens. — Los  Angeles  Pressed  Brick  Co.  v. 
Hlggins,  S  Cal.  App.  614,  621,  97  Pac.  414. 

126,  In  Interpreting  the  mechanics' -lien 
law  It  iB  not  to  be  considered  as  a  general 
law  rela''-?  to  contracts  and  contractual 
retatlons,  ut  a  means  provided  whereby  a 
laborer,  mechanic  or  materialman  may  de- 
clare his  intention  to  exercise  his  constitu- 
tional right  and  enforce  his  liens. — Los  An- 
geles Pressed  Brick  Co,  v.  Higglns,  8  Cal, 
App.  514,  524,  97  Pac.  414. 

126.  There  Is  nothing  In  the  statute 
which  would  release  the  owner  and  the 
building  from  the  operation  of  a  lien  to 
which  the  person  supplying  materials  is  en- 
titled by  reaBon  of  the  fact  that  the  third 
person  has  assumed  th'e  relation  of  guaran- 
tor of  the  debt.  The  creditor  can  not  be  pre- 
sumed to  have  waived  his  lien  by  having 
this  additional  security. — Barrett-Hicks  Co. 
V.  Olas,  9  Cal.  App.  491,  495,  99  Pac.  856. 

127.  The  effect  of  a  failure  to  set  forth  In 
a  contract  of  memorandum  filed  In  lieu 
thereof  of  matters  specified  In  above  section 
so  far  as  regards  (be  rights  of  one  furnish- 
ing material  Is  Identically  the  same  as 
though  there  had  been  no  attempt  to  make 
a  contract. — D.  I.  Nofziger  Lumber  Co.  t. 
Waters,  10  Cal.  App.  89,  92,  101  Pac.  38. 

128.  By  complying  with  the  provision  of 
above  section  the  owner  may  limit  the 
amount  to  which  his  property  may  be  sub- 
jected to  the  enforcement  of  liens  for  mate- 
rials furnished  at  the  instance  of  the  con- 
tractor and  falling  to  do  so  the  materials 
are  deemed  to  be  furnished  at  the  personal 
Instance  of  the  owner  and  the  party  so  fur- 
nishing the  same  has  a  Hen  for  the  entire 
value  thereof  provided  he  complies  with  the 
provisions  of  section  1187,  post. — D.  I.  Nof- 
slger  Lumber  Co.  v.  Waters,  10  Cal.  App.  89, 
»1,  101  Pac.  88. 

138.  SaMe  —  Same  —  MaterlalMcn  sot  In- 
eluded. — The  requirement  of  above  section 
that  all  contracts  over  one  thousand  dollars 
shall  be  recorded  does  not  apply  to  contracts 
made  with  materialmen,  and  the  failure  to 
record  the  contracts  of  materialmen  does 
not  render  them  void. — Blanck  v.  Common- 
wealth Amusement  Corp.,  19  Cal.  App.  720, 
724,  127  Pac.  806. 

lao.  Same — Of  acctlOH  11S4. — Considered 

in  the  proper  constitutional  right,  the  stat- 
utory provision  as  to  the  terms,  form  and 
recording  of  the  contract  become  In  effect 
a  means  provided  whereby  the  owner  may 
place  some  limit  upon  the  liability  of  hia 
property  to  be  entirely  taken  to  satisfy  the 
constitutional  lien,  and  the  legislature  has 
certainly  gone  as  far  in  the  protection  of  the 
owner  as  can  well  be  expected  when  It  de- 
clares that  twenty-five  per  cent  of  the  con- 
tract-price Is  sufficient  reservation  to  cover 
the  full  value  of  the  labor  done  and  the 
materials  furnished,  for  which  the  constltu- 
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tlon  provides  a  lien. — Hofziffer  Lumber  Co. 
V.  Solomon,  13  Cal.  App.  621,  62S,  110  Pac. 
474. 

131.  The  mechanlcs'-llen  law  of  the  code 
Is  the  atatutory  proviston  made  by  the  leg- 
islature In  obedience  to  the  constitutional 
mandate  of  section  IB,  article  XX.  and  pre- 
scribes the  manner  In  which  the  right  of 
Hen  in  each  particular  case  may  be  declared 
and  rendered  effective. — Ooldtree  v.  City  of 
San  Diego,  8  Cal.  App.  60S,  509.  97  Pac.  216. 

132.  Same  —  8«Hi»~Dlirercnt  contracts. — 

Section  1184.  post,  can  not  be  ao  extended  In 
Us  application  as  to  enable  claimants  to  In- 
tercept the  money  due  od  one  contract  tor 
the  purpose  of  applyln^c  It  as  a  credit  on 
another  contract. — Clark  v.  Beyrle,  160  Cal. 
812,  lie  Pac.  7S9. 

US,  Same  —  SaaM  —  Bqnltable  anralak- 
meat. — The  stop-notices  proTlded  for  In  sec- 
tion 11S4,  post,  operate  aa  an  equitable  gar- 
nishment.—Butler  V.  Ng  Chung,  160  Cal.  437, 
117  Pac.  fil2. 

As  to  equitable  sanlalUiCBt.  see  pars. 
42S-428.  B04,  this  note. 

184.  Same— Same— 0«-B«tB  aad  evnatcr- 
clalaia. — Has  reference  to  those  not  arising 
under  the  terms  of  the  contract,  and  as  to 
which  materialmen  and  laborers  could  have 
no  notice. — Builders'  Supply  Depot  v.  O'Con- 
nor, 150  Cal.  267.  88  Pac.  982. 

135.  Same — or  aeetlon  11S7.— Above  sec- 
tion aa  amended  In  1897  Is  analyzed,  con- 
strued and  applied  in  Robison  v.  Mttchel, 
159  Cal.  581,  114  Pac.  984. 

136.  The  particulars  required  by  above 
section  to  be  stated  In  a  claim  of  Hen  must 
be  truly  stated,  and  If  they  are  not  truly 
and  correctly  stated,  the  right  to  a  Hen  is 
lost.— Hogan  v.  Blgler,  8  Cal.  App.  71,  78, 
96  Pac.  97. 

137.  If  the  legislature  did  not  intend  to 
provide  that  both  conditions  should  exist, 
to  wit,  occupation  and  cessation  from  labor 
for  thirty  days  before  the  structure  or  con- 
tract should  be  deemed  complete  for  the 
purposes  of  the  Hen,  It  Is  difflcult  to  con- 
ceive what  language  could  have  been  chosen 
to  express  such  intention. — Baker  v.  Lake, 
Land,  Canal  &  Irr.  Co..  7  Cal.  App.  482,  484, 
94  Pac.  773. 

138.  Same— Of  aeetlon  1187  vrltk  section 
1101. — The  introductory  part  of  the  second 
paragraph  of  section  1187,  post,  allows  to 
original  contractors  sixty  days  and  to  other 
persons  thirty  days,  after  the  BHng  of  no- 
tice of  completion,  as  the  utmost  limit  of 
the  time  for  filing  claims  of  lien  upon  any 
■■building,  improvement,  or  structure."  This 
can  not  apply  to  liens  under  section  1191, 
post,  for  the  owner  need  not  file  such  notice 
of  completion  of  work  done  under  that  sec- 
tion. The  only  provision  of  section  .  1187, 
post,  that  Axes  the  time  for  filing  claims  of 
lien  under  section  1191,  post  Is  the  proviso 
Immediately  succeeding  the  clause  prescrib- 
ing the  form  of  the  claim.  It  can  not  be 
believed  that   the   legislature   intended  to 


create  a  Hen  for  work  upon  a  lot,  or  upon 
the  street  in  front  of  it,  which  should  con- 
tinue without  limit,  or  at  least  for  the  full 
time  of  the  period  of  limitation  of  the  cause 
of  action  against  the  owner,  without, any 
proviso  for  making  It  a  matter  of  record,  or 
for  giving  notice  to  the  owner,  or  his  suc- 
cessor. Yet  this  would  be  the  result  If  the 
provisions  of  section  1187.  post,  requiring 
the  filing  of  claims  of  Hen  and  fixing  the 
time  therefor,  do  not  apply  to  liens  under 
section  1191,  post.  The  act,  as  a  whole,  shows 
that  its  policy  Is  to  require  a  record  notice 
of  all  liens.  It  would  not  be  good  public 
policy  to  allow  secret  Hens  of  this  character. 
It  should  not  be  ao  construed  unless  its 
language  permits  no  other  reasonable  In- 
terpretation. The  word  "Improvement"  has 
a  broad  meaning.  In  Its  ordinary  use  It  In- 
cludes the  work  of  grading  an  abutting 
street,  as  well  as  buildings,  and  the  like, 
upon  the  lot  Itself.  While  the  Intent  to  re- 
quire liens  to  be  filed  for  work  under  sec- 
tion 1191,  post,  is  not  clearly  stated,  yet  the 
section  plainly  Implies  that  such  claims 
must  be  filed  for  all  work  mentioned  In  the 
section  or  Included  In  Its  terms.  The  word 
"improvement"  In  the  proviso  was  used  In 
the  broadest  sense  to  Include  any  and  every 
Improvement  for  which  a  Hen  la  given  by 
the  chapter,  those  under  section  1191,  post, 
as  well  aa  those  under  above  section,  and 
that  the  provisions  prescribing  the  form  of 
the  statement  and  requiring  that  such  state- 
ment be  filed,  apply  to  all  such  Hens. — 
Meyer  v.  City  Street  Improv.  Co.,  164  Cal. 
645.  130  Pac.  216,  216. 

139.  Same — Of  section  1102. — The  con- 
struction that  the  trustee  under  a  deed  of 
trust  given  to  secure  an  indpbtedneaa  Is  not 
required  to  give  the  notice  of  non-Habllity 

'  has  been  established  and  acted  upon  In  this 
state  for  so  long  a  period  that  it  would 
be  sustained  and  upheld  under  the  rule  of 
stare  decisis  and  as  having  become  a  rule  of 
property  If  for  no  other  reason. — Hollywood 
Lumber  Co.  v.  Love,  155  Cal.  270.  274.  100 
Pac.  698. 

140.  Above  section  does  not  Impose  upon 
the  trustee  under  a  deed  of  trust  given  to 
secure  an  Indebtedness  the  duty  of  giving 
notice  of  non-liability  in  order  to  prevent 
the  subordination  of  the  claim  under  the 
trust-deed  to  those  claming  mechanics*  Hens 
for  a  building  subsequently  constructed 
upon  the  land. — Hollywood  Lumber  Co.  v. 
Love,  165  Cal.  270,  274,  100  Pac  698. 

141.  Above  section  does  not  give  the 

owner  two  periods  at  which  he  may  give  the 
notice  provided  for.  If  he  has  knowledge  of 
the  Intention  to  build,  he  must  act  on  that 
knowledge,  and  at  once  (wl"  ln  three  days) 
post  the  notice  that  all  materialmen,  arti- 
sans and  laborers  may  know  that  he  will 
not  be  responsible.  If  he  has  no  knowledge 
of  the  Intention  upon  which  to  act.  he  must 
move  with  like  promptness  upon  obtaining 
knowledge  of  the  construction. — Western 
Lumber  &  Mill  Co.  v.  Merchants  Amusement 
Co.,  13  Cal.  App.  4,  11,  108  Pac.  891. 
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142.  Samv—Samv— -IirKNee  mm  aKCMt  of 
owaer  In  the  construction  of  the  building, 
the  owner  Is  not  entitled  to  give  the  notice 
provided  for  In  above  section. — Western 
Lumber  &  Mill  Co.  v.  Merchants  Amuse- 
ment Co.,  13  Cal.  App.  4,  10,  108  Pac.  891. 

148.  Same  —  Of  foTmcr  acctlon  120m— 
A  band  OB  meat  br  owae^— ITuDsed  material*. 

— Former  section  1200,  post,  held  not  to 
cover  unused  materials  In  a  case  of  aban- 
donment by  owner,  —  California  Portland 
Cement  Co.  v.  Wentworth  Hotel  Co..  16  Cal. 
App.  701.  118  Pac.  103. 

144.    Same  —  Same — Material  fnrnlsfaed 

contractor, — Section  1200,  post,  has  no  appli- 
cation to  materials,  the  title  of  which  had 
not  passed  to  the  contractor  at  the  time  of 
the  abandonment  of  the  work,  but  only  as 
against  Hen  claimants  for  materials  fur- 
nished for  use  by  the  cdntractor  in  the 
liullding:. — Stelger  Terra  Cotta  &  Pottery 
Works  V.  City  of  Sonoma,  9  Cal.  App,  C98, 
702,  100  Pac.  714. 

14B.  Same — Same— Same — Replevin  for. — 

Where  contractor  employs  a  third  person 
to  furnish  all  the  material  for  and  do  the 
work  necessary  for  a  certain  part  of  the 
building,  and  after  the  material  for  such 
work  is  delivered  upon  the  ground,  the  con- 
tractor abandons  the  work,  the  owner  has 
no  claim  to  the  material  thus  delivered,  and 
after  proper  demand  therefor,  the  owner 
thereof  may  maintain  replevin.  —  Stelger 
'  Terra  Cotta  A  Pottery  Works  v.  City  of 
Sonoma,  9  CaL  App.  698,  702,  100  Pac.  714. 

146.  Same— Of  section  1203 — Work  or 
materials  not  farnlibed— Forfeiture  of  Hen. 

— The  provisions  of  section  1202,  post,  held 
to  be  penal  and  to  require  strict  construc- 
tion, and  evidence  must  be  clear  and  convinc- 
ing that  violation  was  wilful  and  Intentional 
before  a  court  will  deprive  a  claimant  of  bis 
right  to  a  iten. — California  Portland  Cement 
Co.  V.  Wentworth  Hotel  Co.,  16  Cal.  App. 
692,  704,  118  Pac.  103. 

147.  This  Is  the  well-estabUshed  doctrine 
under  our  mecbanlcs'-llen  law. — Schallert- 
Oanahl  Lumber  Co.  v.  Neal,  91  Cal.  862,  27 

Cal.  App.  743;  Pacific  Mut.  Life  Ins.  Co.  v. 
Fisher.  106  Cal.  224;  McGlnty  V.  Morgan.  122 
Cal.  103,  64  Pac.  392;  Macomber  v.  Bigelow, 
126  Cal.  9,  58  Pac.  312. 

148.  Hence  where  the  contract  Is  for 
putting  in  an  elevator,  the  coat  of  which 
was  to  be  more  than  a  thousand  dollars,  it 
was  held  not  to  be  a  contract  for  construc- 
tion work  within  the  provision  requiring 
it  to  be  tn  writing  and  filed,  but  rather  a 
contract  for  the  fumlshlnff  of  materials. — 
California  Portland  Cement  Co.  v.  Want- 
worth  Hotel  Co.,  16  Cal.  App.  692.  704,  118 
Pac,  103.  113. 

149.  The  statute  requiring  building-con- 
tracts, the  coat-price  In  which  was  over  one 
thousand  dollars,  to  be  In  writing,  does  not 
apply  to  and  Include  materialmen,  and  for 
that  reason  was  held  not  to  apply  to  the 
contract  to  put  In  such  elevator,  which 
wan  construed  as  a  contract  to  furnish  ma- 
C.  C.  P.— 162  m 


terlals. — Portland  Cement  Co.  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  692,  704,  118  Pac. 
103,  113. 

150.  This  holding  Is  supported  by  the 
following  cases,  assuming  the  construction 
of  the  contract,  to  be  the  correct  one. — 
Hinckley  v.  Fields  Biscuit  Co.,  91  Cal.  186, 
27  Pac.  S94;  Roebllng's  Sons  Co.  v.  Humboldt 
Electric  Light  &  Power  Co.,  112  Cal.  288,  44 
Pac.  668;  Bennett  v.  Davis,  113  Cal.  337,  64 
Am.  St.  Rep.  364,  45  Pac.  684;  Bryson  v. 
McCone,  121  Cal.  1S3,  63  Pac.  687. 

Ml.  Same — Of  ncctlon  1308a,  not  retro- 
active.— Section  1203a,  as  enacted  in  1907,  Is 
not  retroactive  and  has  no  bearing  upon  pro- 
ceedings had  prior  to  Us  enactment. — Nof- 
zlger  Lumber  Co.  v.  Waters,  10  Cal.  App.  89, 
91,  101  Pac.  38. 

102.  Same — Penal  cbaracter  at  Ktatntr. — 

Provison  in  sections  of  mechanics'-lien  law 
providing  In  certain  cases  that  contract 
shall  be  wholly  void  Is  highly  penal  in  Its 
character,  for  violation  of  Its  mandate  sub- 
jects owner  to  liability  for  debts  which  he 
never  agreed  to  pay,  and  from  which  he  re- 
ceives no  benefit.  Like  other  statutes  which 
create  forfeiture  or  Imposed  penalty  It  is  to 
be  strictly  construed  against  such  liability. 
— Snell  V.  Bradbury,  139  Cal.  379,  382,  73 
Pac.  150.  See  Irvine  v.  McKeon.  23  Cal.  472. 
473;  Trumpler  v,  Bemerly,  39  Cal.  490;  Moore 
V.  Lent.  81  Cal.  502,  506,  22  Pac.  875. 

153.  Such  sections  should  not  receive  con- 
struction unduly  favoring  Imposition  of  pen- 
alty of  forfeiture.  In  any  case  statute  which 
deals  with  constitutional  right  of  owner  of 
property  to  make  contracts  relating  to  Its 
use  and  enjoyment,  restrictions  of  right  can 
go  only  to  form  of  contract,  and  can  not  be 
extended  beyond  what  is  expressed. — Snell 
V.  Bradbury,  139  Cal.  379,  382,  73  Pac.  150. 
See  Stlmson  M.  Co.  v.  Braun,  136  Cal.  122. 
126,  89  Am.  St.  Rep.  116,  57  L.  R.  A.  726,  68 
Pac.  481. 

154.  Same — Persona  entitled  to  Hen. — The 

persons  entitled  to  a  lien  under  the  provi- 
sions of  the  chapter  relating  to  mechanics' 
Hens  Is  confined  to  such  persons  as  are 
named  In  the  above  Bectlon;  that  Is,  to  per- 
sons who  perform  work  upon  the  structure 
therein  described  at  the  request  of  the 
owner  or  to  persons  furnishing  material  to 
be  used  In  such  structure. — Slayden  v.  O'Dea, 
182  Cal.  600,  189  Pac.  1066. 

IBS.  Same— Remedial  statntc.^ — Statute  Is 
remedial,  and  for  purpose  of  carrying  It  into 
effect  object  for  which  It  is  enacted  Is  to 
receive  liberal  construction,  and  notices 
which,  under  Its  provisions,  are  to  be  given, 
have  regard  to  substance  rather  than  to 
form. — McGlnty  v.  Morgan,  122  Cal.  103,  64 
Pac.  392:  Macomber  T.  Blgelow,  126  Cal.  9, 
16,  S8  Pac.  S12. 

As  to  liberal  eonstmctlon  to  be  clven  to 
mechaalca'-lleii  law.  see  pars.  116-118,  this 
note. 

IIW,  Same  —  Strict  eonatraetlon  repaired. 
Then. — All  of  Mechanics'  Lien  Act  must  b« 


Digitized  by 


tiiss 


UBCHASilCS'  LIBNS-^GHT  TO  OBNBRALLT. 


[Pt.  III. 


Strictly  construed,  because  rlffhts  are  siven 
thereby  In  deroKatlon  of  common  law, — 
Holmes  v.  Rlchet,  S6  CaL  »07,  310,  S8  Am. 
Rep.  64. 

Bat  mm  to  prcMcat  rule  tbat  all  stat- 
ntea  are  liberally  construed  In  tbla  atate* 

Bee,  ante,  S  *  and  note  para.  116-118,  155, 
thl8  note,  also,  "Sec,  14"  (ollowlng  j  1203a, 
post. 

1S7.  Same  —  Tecbnical  coBMtrnctlon  can 
not  be  indnlced  In  for  purpose  of  Vtaltlnff 
penalty  upon  owner  unless  there  has  been 
subaUntial  failure  to  comply  with  la,w;  such 
as.  If  denied,  would  defeat  remedial  pur- 
poses of  statute;  but  if  there  be  reasonable 
doubt  as  to  construction  of  statute,  owner 
should  have  benefit  of  such  doubt. — Joost  v. 
Sullivan,  111  Cal.  286.  296.  43  Pac.  896; 
Shanklln  v.  Gray,  111  Cal,  88,  96,  43  Pac.  399. 

IBS.  Same — VceecU  not  included  In. — It 
was  never  the  intention  of  the  legislature  to 
include  a  vessel  under  the  provisions  of  the 
mechanlcs'-lien  law  (section  1183-1203a). — 
United  Iron  Works  v.  Outer  Harbor  Dredg- 
Ing  &  Wharf  Co.,  168  Cal.  81,  141  Pac.  917. 

See,  ante,  95  813  et.  seq.  and  notes. 

1S9.  Same — <Wason>road  or  otber  >tm«- 
tDre." — ^The  clause  In  the  above  section 
"waffon-road  or  other  structure"  deflnlnff 
the  structures  and  improvements  upon  which 
Metis  attach  under  the  mechanica'-Ilen  law. 
does  not  include  public  roads  or  highways, 
but  has  reference  to  private  wagon-roads 
only;  for  thl^  reason  the  provisions  of  sec- 
tion 1184,  post,  as  to  stop-notice  in  a  case 
of  public  work,  is  not  applicable  to  public 
work  on  public  highways,— Slayden  v.  O'Dea. 
182  Cal.  BOO,  189  Pac.  1066. 

leo.  Same  —  Writtn  eomtnetr— Under 
above  section  it  is  necessary  that  whole  con- 
tract shall  be  In  writing  and  signed  by  par- 
ties thereto. — Donnelly  t.  Adams,  127  Cal. 
24,  25,  69  Pac.  208. 

A«  to  eontniet  for  bvUdlns  o*  ImproTe- 
Hent  eostlns  leas  th»m  one  thoiuHiBd  dol- 
lars not  required  to  *m  la  wrlUiic.  see  par. 
58S,  this  note. 

101.  Same— Same— Object  of  statnte  In 
teqalrlng  written  eontracta. — The  object  of 
the  statute  In  requiring  contracts  In  excess 
of  one  thousand  dollars  to  be  Bled  with  re- 
corder is  twofold:  (1)  as  security  to  owner, 
who  is  thereby  shielded  from  liability  to 
subcontractors,  laborers,  and  materialmen, 
beyond  his  contract:  (2)  to  afford  informa- 
tion to  all  others  furnishing  materials  or 
performing  service  In  and  about  contem- 
plated improvement,  upon  which  to  predi- 
cate an  opinion  founded  upon  value  of  prop- 
erty, price  to  be  paid,  and  dates  of  payment, 
as  to  whether  contract-price  Is  such  as  will 
afford  adequate  security  and  Hen  under 
statute  sufllclent  to  warrant  them  In  be- 
stowing their  labor  or  furnishing  materials 
for  proposed  Improvement. — orelg  v.  Rlor- 
dan,  99  Cal.  816,  S19,  88  Pao.  913. 

ICS.  Contmetfir  —  DeHnltleB  of  term.  — 
Word  contractor  as  used  In  above  section 
does  not  apply  to  one  who  contracts  to  fur- 


nish material  only.  —  Hinckley  v.  Field's 
Biscuit  Co..  91  Cal.  136,  139,  27  Pac.  694.  See 
Bryson  ▼.  McCone,  121  CaL  168,  166,  68  Pac. 
637. 

Ae  to  "orlBlnnl  contractor,**  nwanInK  mt, 

see,  post,  S  118T.  note  par.  139. 

163.  Same — Rlybt  to  recover. — Contractor 
has  no  right  to  recovery  unless  he  can  show 
that  he  has  completed  contract  on  his  part, 
or  that  its  completion  has  been  in  some 
way  waived  or  excused. — Siarchant  v.  Hayes, 
117  Cal.  669,  671,  49  Pao.  840. 

Ae  to  exception  In  favor  of  cntiwctar,  as 
to  payment  for  work  •therwls*  than  la 
money,  see,  post,  S  1184  and  note  par.  49. 

1«4.  ContractoT'a  bond — As  to  cenerally. 
filing,  sufficiency  of,  and  liability  under,  see 
pars.  34-63,  this  note. 

165,  Contraet-prtce  —  Payable  Im  Instal- 
nenta. — As  to  generally  and  architect's  cer- 
tificate, see  par.  71.  this  note. 

IM.  Cook— For  Inborera  of  anbeontme- 
tor.— Right  to  lien  for  wages  of,  see  par. 
616,  this  note. 

1«T.  Corporation— Priority  of  Ucu.~Ma- 
terlalman  or  contractor  who  has  furnished 
material  for  or  constructed  building  for  cor- 
poration, and  who  has  filed  his  notice  of  lien 
as  provided  in  above  section,  can  not  be  de- 
feated in  his  right  by  statute  giving  lien  In 
favor  of  laborers  who  perform  labor  for 
corporations,  since  his  lien  attached,  giving 
to  such  laborers  priority,  where  such  stat-  ' 
ute  applies  only  to  one  olMs  of  laborers  to 
exclusion  of  another  class  of  laborers. — 
Johnson'  Ooodyear  M.  Co.,  127  Cal.  4,  11, 
78  Am.  St.  Rep.  17,  47  I<.  R.  A.  838,  69  Pac 
804. 

As  to  aerrlce  npon  eorpomtlon  of  do- 
uMi  for  B«op-a»tlee,  see,  post,  >  1184,  note 
par.  73. 

109.    Debtor^    applleatlM    of    money. — 

Mode  by  which  debtor  manifests  his  inten- 
tion to  apply  moneys  paid  to  him  for  ex- 
tinction of  any  particular  obligation  Is 
immaterial,  provided  that  at  time  debtor 
Intended  to  make  particular  application  of 
moneys,  and  creditor  well  knew  that  debtor 
so  Intended. — ^Hanson  T.  Cordano,  96  Col. 
441.  443,  31  Pac.  467. 

ie».  DedMetlons  owaer  May  make  from 
payments  to  contractor, — as  to,  see  Hampton 
V.  Christensen.  148  Cal.  729,  84  Pac.  200. 

170.  Deposit  by  owae»^-Of  balancw  dae 
npon  bnlldlnK-contrutt  and  the  application 
and  distribution  of  same, — See  pars.  247-249. 

this  note. 

171.  Where  an  owner  of  property  deliv- 
ered her  check  to  a  bank  In  which  she  was 
a  depositor,  which  check  was  afterward  cer- 
tified by  the  bank,  with  instructions  to  pay 
It  to  a  certain  building  company  with  which 
she  had  made  a  contract  to  construct  a 
building  upon  her  property,  upon  the  pro- 
duction of  satisfactory  releases  of  Hans  and 
notices  to  withhold,  executed  by  various 
parties  who  performed  labor  upon  and  fur- 
bished material  for  the  construction  of  tbe 
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l>ul!dtng,  and  about  three  years  after  the 
deposit  of  the  check,  the  construction  com- 
pany served  notice  upon  the  bank  that  it 
no  longrer  had  any  Interest  In  the  check, 
whereupon  the  bank  applied  the  amount  of 
money  represented  by  the  check  upon  an  In- 
debtedness of  the  depositor  to  It  under  Ita 
banker's  Hen,  under  the  circumstances,  no 
trust  In  the  funds  was  created  In  favor  of 
the  lien-claimants,  and  the  bank  was  Justi- 
fied in  applying  the  amount  of  the  check 
Upon  the  IndebtedneBS  of  its  depositor. — 
Wade  V.  City  and  County  Bank,  26  Cal.  App. 
€76.  14G  Pac.  146. 

172.  In  such  a  ease  the  transaction 
neither  creates  a  trust  in  favor  of  the  llen- 
clalmants,  or  an  equitable  assignment;  nor 
Is  there  anything  that  could  in  any  manner 
be  construed  as  creating  an  estoppel  In 
their  favor,  where  the  record  does  not  show 
that  they  knew  anything  of  It.  The  entire 
transaction  was  simply  a  meaps  adopted  by 
the  owner  of  the  building  of  setting  aside 
money  with  which  to  pay  her  contractor. — 
Wade  T.  City  and  County  Bank,  26  Cal.  App, 
675,  146  Pac.  145. 

ITS.  Direct  employineiit  Of  laborer^— Stat- 
ute does  not  require  that  laborer  must  have 
been  hired  originally  to  do  particular  work 
for  which  lien  Is  given,  and  that  he  must 
under  that  hiring  have  performed  such 
work;  It  says  he  shall*  have  Hen  If  he  per- 
forms work,  whether  employed  directly  for 
such  purpose  or  for  some  other  purpose. — 
Ah  I40UIS  V.  Harwood,  140  Cal.  600.  608,  74 
Pac.  41. 

174.  Draiiw— Lumber  oaed  In  conatrnctloB 
of — Fart  thcreot, — In  a  case  In  which  the 
court  finds  that  all  the  lumber  furnished  by 
a  materialman  to  a  subcontractor  was  ac- 
tually used  in  the  dlsglng  or  dredging  of  a 
ditch  or  canal  and  that  the  portion  not 
already  destroyed  became  a  permanent  part 
of  such  ditch  or  canal  and  finding  also  the 
value  of  the  lumber  thus  used,  including  in 
such  finding  as  to  value  the  lumber  which 
had  been  used  as  "skids,"  and  which  was 
destroyed  by  the  action  of  the  dredge  the 
portion  of  the  lumber  used  as  "skids"  was 
properly  included  under  the  provisions  of 
the  above  section  as  amended  In  1911  be- 
cause such  lumber,  although  destroyed  by 
the  dredger,  became.  In  legal  contemplation, 
a  permanent  part  of  the  ditch. — L.  W. 
Blinn  Lumber  Co.  v.  Pioneer  Drainage  Dis- 
trict, —  Cal.  App.  — ,  195  Pac.  750,  follow- 
ing the  doctrine  in  Olson-Mahoney  Lumber 
Co.  V.  Dunne  Invest.  Co.,  30  Cal.  App.  832, 
169  Pac.  178;  Consolidated  Lumber  Co.  v. 
Bosworth,  Inc.,  40  Cal.  App.  80,  180  Pac.  60. 

Aa  to  lien  upon  eompleled  portloa  of.  see 

par.  76,  this  note. 

As  to  lumber  used  In  concrete  "fornut" 
being  materlala  "wed  and  conanmed*'  In  tbe 
lmpTOvemeB<  M  "■trnctare,"  see  par.  471, 
this  note. 

ITS.    Drawings*  plaas  and  apeelSentlona 
Aa  to  Bcceaslty  mt  ■Isnlnc  ■peelSeationa, — 

Failure  to  sign  and  failure  to  file  speclflca- 


ttons,  where  the  contracts  provided  that 
the  work  should  be  done  according  to  spec- 
ifications, held  to  Invalidate  the  same. — 
Coghlan  v.  Quartararo,  16  Cal.  App.  062.  66fi, 
116  Pac.  664. 

Aa  to  plana  and  ■veoUeatloaa,  see  pars. 
S86.  887,  this  note. 

ITS.  Snme-^IUag  of  plam*  drawlnga  and 
apeclflcatloBa  with  eentvaet,  —  Where  the 
contract  speclAcally  refers  to  sucb  plana, 
drawings,  speclScations,  etc.,  whether  re- 
ferred to  as  being  annexed,  or  as  being  on 
file  in  the  architect's  ofQce,  or  elsewhere, 
they  constitute  an  essential  part  of  the  con- 
tract, and  must  be  filed  with  the  contract, 
and  a  failure  to  comply  with  this  require- 
ment renders  the  contract  void,  and  labor 
done  and  materials  furnished  thereunder,  by 
all  persons  except  the  contractor,  are  deemed 
to  have  been  done  or  furnished  at  the  special 
instance  and  request  of  the  owner. — Bur- 
nett V.  Olaa,  164  Cal.  266,  97  Pac.  428. 

177.  Where  the  contract  does  not  contain 
the  plans,  drawings  and  speclflcatlona  con- 
stituting an  essential  part  thereof  they  must 
be  filed  with  It,  although  they  are  not  at- 
tached to  or  by  reference  made  a  part  of  It, 
but  are  provided  to  be  kept  at  the  office  of 
the  architect  or  in  some  other  place,  and 
a  failure  to  comply  with  this  requirement 
renders  the  contract  wholly  void  and  labor 
done  and  materials  furnished  by  all  per- 
sons except  the  contractor  are  deemed  to 
have  been  done  and  furnished  at  the  per- 
sonal  Instance  of  the  owner  and  they  have  a 
lien  for  the  value  thereof, — Burnett  v.  Glas, 
154  Cal.  249,  255.  97  Pac.  423. 

178.  It  is  not  necessary  that  the  plans 
and  specifications  attached  to  and  made  a 
part  of  the  building-contract  be  signed  by 
tbe  parties  If  they  are  sufficiently  Identified 
as  to  show  they  are  the  plans  and  specifi- 
cations referred  to.  —  Uartwell  v.  Oanahl 
Lumber  Co.,  8  Cat.  App.  788,  784,  97  Pac.  901. 

ITS.  Dredge — Plllnc  ot  contnct  foi^~Not 
■  <'atnietare,"— A  "dredge"  Is  not  a  struc- 
ture within  the  meaning  ot  the  mechanlcs'- 
leln  law  requiring  the  filing  of  the  contract 
for  Its  construction. — United  Iron  Works  v. 
Outer  Harbor  Dock  St  Wharf  Co.,  168  Cat 
81,  141  Pac.  917. 

180.  Electrical  apparatus  —  Contract  far 
■ctiing  np  electrical  apparatus  and  machin- 
ery necessary  In  construction  of  electrlc- 
Ught  works  Is  contract  for  material  and 
nothing  more. — ^Roebllng's  Sons  Co,  v.  Hum- 
boldt E.  Ll  &  P.  Co..  112  Cal.  2S8,  290,  44 
Pac.  668.  See  Hinckley  V.  Fields  B.  A  C.  Co.. 
91  Cal.  136,  27  Pac.  694. 

181.  Bnglneerbig  expert— Right  to  Ucn. — 
An  engineering  expert  employed  for  a  single 
and  specified  purpose  In  the  construction  of 
a  building  or  the  making  of  an  Improve- 
ment, even  though  he  may  not  be  classed 
aa  an  architect,  comes  plainly  within  the 
provisions  of  the  above  section  as  one  be- 
stowing skill  to  be  used  In  the  construction 
of  the  building  or  making,  the  improvement, 
and  Is  entitled  to  a  Hen  for  the  furnishing 
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of  engineering  deai^tis  to  the  architects. — 
Hornleln  v.  Bohllg,  37  Cal.  App.  646,  174 
Pac.  697. 

18S.  E4«ltaltl«  MtMe—b  evnally  bound 
witb  lesal  title  to  satisfy  Hens  of  mechanics 
or  matenalmen  growing  out  of  contracts 
made  In  construction  of  building. — Hinck- 
ley V.  Field  Biscuit  &  Cracker  Co.,  91  Cal. 
13S,  13»,  27  Pac.  694. 

163.  Bqaltoble  sarnlsbucMt  —  Notice  to 
m-ltbbold. — Aa  to  generally,  see  pars.  4S0, 
431.  504,  this  note. 

Aa  to  notice  to  witbbold.  see,  also,  post, 

g  1184,  note  pars.  72-94. 

154.  Bvidence  —  Admissibility  and  snffl- 
clcncy  of, — As  to  generally,  see  para.  184, 
263-268.  thla  note. 

155,  Same  —  Void  contract  as, — Contract 
void  under  statute  for  failure  to  file  In  re- 
corder's office  la  nevertheless  admissible  la 
evidence  to  determine  character  of  buUdlns 
to  be  erected,  and  thereby  to  furnish  test  by 
which  It  may  be  known  when  building  was 
completed^ — Barker  v.  Doherty,  97  Cal.  10, 
12,  31  Pac.  1117. 

As  to  void  contract  vcBerally,  see  pars. 
657-573,  this  note. 

X8C.  Bxtra  woric  —  Recovery  for.  —  No 
right  of  action  accrues  to  contractor  fori 
extra  work  done  by  him  until  same  Is 
valued,  or  some  good  and  sufficient  excuae 
for  failure  to  value  aame  In  accordance  with 
agreement  la  shown.  In  cases  where  no  val- 
uation Is  made  and  no  reason  Is  shown  for 
failure  to  make  such  valuation,  contractor  Is 
not  entitled  to  recover  anything. — Holmes 
v.  Rlchet,  64  Cal.  SOT.  81E,  38  Am.  Rep.  54. 

187.  FaUarc  to  Ale  and  record  contract 
—In  vcncral.^ — The  clause  in  above  section 
providing  that  the  failure  to  file  a  building- 
contract  should  render  it  "wholly  void"  is 
penal  In  its  nature.  It  is  to  be  construed  in 
connection  with  the  rest  of  the  section  In 
which  it  Is  void  as  well  as  with  regard  to 
the  section  of  the  constitution  crt-ating  the 
mechanics'  Hen  for  the  enforcement  of  which 
the  Hen  law  was  provided.  It  Is  an  arbitrary 
provision  and  Is  not  to  be  extended  to  any 
contract  not  falling  strictly  within  Its  let- 
ter.~I<08  Angeles  Pressed  Brick  Co.  Hig- 
gins,  8  Cal.  App.  514,  518,  97  Pac.  414. 

As  to  provtalen  not  applying  to  contracts 
br  matcrlnlmen  wItb  original  eoatmctor  or 
nnbeentmctor,  see  par.  129,  this  note. 

As  to  recordation  of  contmett  see  pars. 

198,  360-387,  this  nota. 

188.  Failure  to  file  contract  renders  same 
void  for  the  purpose  of  an  action  between 

the  parties,  and  of  subjecting  the  owner 
to  liens  filed  against  the  building,  yet  it 
does  not  establish  the  relationship  of  master 
and  servant  between  the  owner  and  con- 
tractor so  as  to  render  the  owner  liable  for 
negligence  of  the  contractor. — Smith  v.  Dry- 
den,  15  Cal.  App.  570.  116  Pac.  466. 

189.  Failure  to  file  and  record  the  con- 
tract can  not  be  excused  on  the  ground  that 
the  contract  did  not  specify  the  contract- 


price  and  the  materials. — ^Peterson  v.  Freler- 
muth,  17  Cal.  App.  613,  121  Pac.  299. 

180.  Same— Liability  of  snrctr.— The  fact 
that  a  construction  contract  Is  Invalid  as 
between  the  parties  because  not  recorded 
as  required  by  above  section,  does  not  re- 
lease the  surety  on  the  bond  of  the  con- 
tractor from  liability. — Watterson  v.  Owens 
River  Canal  Co.,  26  Cal.  App.  247.  143  Pac. 
90. 

191.  A  change  made  In  such  contract 
without  the  cotisent  of  the  surety  releases 
him;  but  this  rule  would  not  apply  to  a 
change  eftected  by  corporate  ofQcers  with- 
out authority,  or  to  a  change  orally  agreed 
upon  but  not  actually  executed. — Watterson 
V.  Owens  River  Canal  Co..  26  Cal,  App.  247, 
148  Pac.  90. 

103.  Farm,  develtvmcnt  —  '^tmctnre'*  — 
Constrnctlon  of  section* — Under  the  provi- 
sions of  the  above  section  conferring  a 
right  to  mechanics'  Hen  on  specified  Im- 
provements or  "other  structure,"  farm  de- 
velopment consigiing  of  ditches,  drains,  em- 
bankments, and  roads,  so  correlated  as  to 
form  one  harmonious  entity  designed  to 
convey  water  to  and  distribute  it  over 
the  land,  and  constituting  a  permanent  Im- 
provement thereto.  Increasing  its  value,  is 
a  "structure''  within  the  meaning  of  the 
statute. — Mendoza  v.  Central  Forest  Co..  37 
Cal.  App.  289,  174  Pac.  869. 

tSS.  Fiilns  and  rceordiaK  bend.~Under 
the  mechanlcs'-Ilen  law  as  amended  In  1911, 
where  the  owner  falls  to  llle  the  bond  and 
contract  In  the  recorder's  office,  llen-ctalm- 
ants  are  entitled  to  a  Hen  against  the  prop- 
erty for  the  full  amount  of  the  value  of  the 
materials  furnished  and  used  In  the  build- 
ing or  the  labor  done  thereon,  less  any 
credits  justly  to  be  made  In  favor  of  the 
owner  or  contractor. ' —  Hammond  Lumber 
Co.  V.  Willis,  171  Cal.  566,  161  Pac.  947. 

194.  The  bond  which  above  section  pro- 
vides for  the  security  of  the  payment  of 
claims  for  labor  and  materials  is  a  valid 
common-law  obligation,  though  not  filed. — 
Hammond  Lumber  Co.  v.  Willis,  171  Cal.  566. 
153  Pac.  947. 

195.  If  the  bond  refers  speclflcally  to  a 
contract  which  covers  only  a  house,  it  will 
not  cover  labor  or  materials  furnished  In 
the  construction  of  a  garage  on  the  same 
lot. — Hammond  Lumber  Co.  Willis,  171 
Cal.  666,  158  Pac,  947, 

196.  That  some  of  the  materials  are  fur- 
nished to  a  subcontractor  rather  than  to  the 
original  contractor  does  not  affect  such 
bond. — Hammond  Lumber  Co,  v.  Willis,  171 
CaL  566.  168  Pac.  947. 

197.  It  Is  the  duty  of  the  owner  to  exact 
the  bond  from  the  contractor  and  file  the 
same  In  the  office  of  the  county  recorder  If 
he  would  restrict  his  liability  to  laborers 
and  materialmen  or  aubcontractors  for  their 
claims  to  the  contract-price.  If  the  owner 
falls  to  require  the  bond  to  be  executed 
and  tiled,  and  none  Is  filed,  there  is  then  Im- 
posed upon  him  the  penalty  of  paying  all 
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the  liens  to  the  extent  of  the  value  of  the 
■work  done  and  materials  furnished. — Boscus 
V.  Waldmann,  31  Cal.  App.  246,  160  Pac.  180. 

108.    Flllas    and    rceordlDc    coBtvact. — 

Where  the  contract  has  not  been  executed 
and  Bled  as  provided  herein  neither  party 
may  maintain  an  action  baaed  on  the  con- 
tract asainst  the  other.  The  sole  remedy  of 
the  contractor  is  an  action  for  the  reason- 
able value  of  the  labor  and  materials  fur- 
nished, which  can  not  exceed  the  price  fixed 
in  the  contract.  He  must  show  a  substan- 
tial compliance  wltb  the  terms  of  the  In- 
valid contract. — ^MannU  t.  Radlce  Co.,  166 
Cal.  ZiZ.  136  Pac.  53. 

IM.  FIIIbb  claim  of  lleH— Prematare  Al- 
Ibx. — Claim  of  Hen  filed  before  completion 
of  building  la  premature  and  ffives  no  right 
of  recovery. — Davis  v.  McDonough,  109  Cal. 
£47.  5fi0,  42  Pac.  460;  Roylance  v.  San  Luis 
Hotel  Co.,  74  Cal.  273,  20  Pac.  573. 

'  As  to  ailav  elalm  of  lima,  tine  of.  soB- 

cIcBcy,  etc  see,  post,  I  1187  and  note. 

2ttO.  SniBe--Tlinc  and  aumer  of — Coa- 
traetov  mnst  comply  wltb  statute  as  to  time 
and  manner  of  filing  in  order  to  avail  him- 
self of  its  benefits. — Morris  v,  Wilson,  97  Cal. 
644,  €46,  32  Pac.  801. 

SOI.  Ftaal  twenty-flve  per  cent— Aban- 
doned coBtroct. — When  a  contract  duly  exe- 
cuted and  filed  according  to  the  provisions 
of  the  preceding  section,  has  been  aban- 
doned by  the  contractor  before  completion, 
the  amount  of  the  contract  applicable  to 
the  liens  of  other  persons  than  the  con- 
tractor Is  determined  by  former  section  1200, 
post,  and  the  final  twenty-five  per  cent  pay- 
ment formerly  provided  by  section  1184, 
post,  can  not  be  resorted  to. — Hoffman- 
Marks  Co.  v.  Spires,  154  Cal.  115,  97  Pac. 
153;  Raphael  Co.  v.  Grote.  154  Cal.  138,  97 
Pac.  155. 

Ah  to  float  twcnty-flve  per  cent  •(  tbe 

vontpoct- price,  see  par.  478,  this  note, 

202.  Same — Pallnre  to  reserve  tweatjr- 
Sve  per  cent  of  cod  tract -price. — A  provi- 
sion In  the  contract  reserving  twenty  per 
cent  of  the  contract-price  for  thirty- five 
days  after  completion  of  the  building  is  not 
In  compliance  with  the  provisions  of  sec- 
tion 1184.  post,  as  to  the  reservation  of 
twenty-five  per  cent,  and  the  contract  Is 
void,  and  the  property  Is  subjected,  under 
the  statute,  to  liens  for  Ikbor  and  materials 
in  like  manner  as  though  no  contract  had 
been  made  or  filed,  or  the  materials  and 
labor  had  been  furnished  at  the  instance 
and  request  of  the  owner.— Burnett  v,  Glas, 
154  Cal.  556,  97  Pac.  432. 

203.  Omission  to  provide  for  retention 
of  twenty-five  per  cent  of  contract-price  as 
provided  in  section  1184.  post,  renders  con- 
tract void  and  entitles  all  laborers  and  ma- 
terialmen to  lien  for  full  amount  of  their 
claims. — atlmson  Mill  Co.  v.  Nolan,  5  Cal. 
App.  754,  758.  91  Pac.  262. 

204.  Same — Same — Provision  for  retain- 
ing tn-enly-five  per  cent. — Contract  provid- 


ing for  the  retention  for  thirty-five  days 
after  completion  of  twenty  per  cent  Instead 
of  twenty-five  per  cent  of  the  contract-price 
is  void,  as  Is  any  contract  where  there  Is 
a  subsequent  departure  from  the  provisions 
of  above  section  as  to  the  times  of  payment, 
and  renders  the  property  subject  to  liens 
In  favor  of  those  doing  labor  or  furnishing 
materials  to  the  same  extent  as  If  there  had 
been  no  contract  and  the  labor  or  material 
was  furnished  directly  to  the  owner, — Bur- 
nett V.  Glas.  164  Cal.  249.  255.  97  Pac.  423. 

205.  Where  there  Is  a  substantial  depart- 
ure In  the  contract  from  the  provisions  aa 
.  to  the  times  of  payment  and  the  reservation 
of  at  least  twenty-flve  per  cent  of  the  con- 
tract-price, for  at  least  thirty-live  daya  after 
completion  of  the  building,  the  property  Is 
subject  to  liens  In  favor  of  those  doing 
labor  or  furnishing  materials  to  the  same 
extent  that  It  would  have  been  had  there 
been  no  contract  and  the  labor  and  mate- 
rials had  been  furnished  at  the  personal 
Instance  and  request  of  the  owners,  and 
therefore  the  retention  of  five  hundred  dol- 
lars Instead  of  six  hundred  twenty-five  dol- 
lars (the  twenty-flve  per  cent)  Is  not  a  suf- 
ficient compliance  with  the  provisions  of 
above  section. — Nofzlger  Lumber  Co.  v.  Solo- 
mon, 18  Cal.  Aiv.  621,  626,  110  Pac.  474. 

206.  Jt  Is  not  BufHclent  that  the  owner  did 
in  fact  retain  twenty-flve  per  cent  of  the 
contract-price.  It  is  provided  that  by  the 
terms  of  the  contract  twenty-five  per  cent 
of  the  whole  contract-price  shall  be  made 
payable,  etc.,  and  an  unrevealed  Intention 
to  retain  or  the  actual  retention  of  twenty- 
flve  per  cent  is  not  a  compliance  with  the 
statute,  and  evidence  of  such  actual  reten- 
tion of  the  full  amount  without  a  provision 
therefor  In  the  contract  Is  Immaterial. — 
Nofzlger  Lumber  Co.  v.  Solomon,  13  Cal, 
App.  621,  626,  110  Pac.  474. 

207,  The  earlier  decisions  holding  a  sub- 
stantial compliance  with  above  section  with 
regard  to  the  retaining  of  twenty-five  per 
cent  of  the  purchase-price,  etc..  were  made 
when  there  was  no  constitutional  provi- 
sion upon  the  subject  or  without  regard  to 
the  constitutional  provision.  In  the  consti- 
tution of  1849  there  was  no  special  provi- 
sion for  a  mechanlcs'-Jlen  law  and  the  law 
was  therefore  entirely  the  creature  of  the 
statute.  The  constitution  of  1879  contin- 
ued the  existing  mechanics'-llen  law  in  force 
and  it  was  accepted  as  the  means  provided 
by  the  legislature  in  response  to  the  consti- 
tutional mandate  that  "the  legislature  shall 
provide  by  law  for  the  speedy  and  efficient 
enforcement  of  aueh  Hens"  no  new  proced- 
ure having  been  provided.  The  phraseology 
of  the  law  which  implied  that  the  Hen  was 
of  legislative  creation  was  not  devised  to 
meet  the  change  caused  by  the  adoption  of 
section  15  of  article  XX  of  the  constitution  of 
1879,  and  was  grammatically  at  least  out  of 
harmony  with  the  view  that  a  right  of  lien 
is  due  to  the  provisions  of  the  constitution. 
The  recognition  of  the  constitutional  origin 
of  the  right  and  the  true  relation  of  the 
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■tatut«  Is  much  clearer  In  the  later  cases. — 
Nofzlger  Lumber  Co.  v.  Solomon.  1»  Cal. 
App.  621,  623,  110  Pac.  474. 

SOS.  PlKtnrcM — I.Ien  claimed  apon  prop> 
ertr  ot  third  penon. — Laborers  and  mate- 
rialmen claiming  Hen  upon  mine  for  labor 
and  materials  can  not  acquire  any  Interest 
hy  sale  npon  foreclosure  of  mechanics'  Hen 
In  property  not  belonging  to  owner  at  time 
lien  attached,  and  where  maclitnery  Is  af- 
fixed to  such  raining  claim,  right  being  re- 
served to  remove  such  macliinery.  no  lien 
upon  this  personal  property  by  virtue  of 
statute  Is  given  where  lien  is  claimed  upon 
property  of  owner  of  mine.  —  Jordan  v. 
Myres,  126  Cal.  B«B.  670,  68  Pac.  1061.  See 
Williams  V.  Mountaineer  Gold  Mln.  Co.,  102 
Cal  134,  S4  Pac.  702.  6S  Pac.  388;  Hamilton 
V.  Delhi  Min.  Co.,  118  Cal.  148,  BO  Pac.  378. 

200.  Same — ^Intcatlo*  with  which  article 
•f  persoMl  »ropert7  attached  to  realty, 
whether  for  temporary  or  permanent  Im- 
provement, determines  whether  it  thereby 
becomes  permanent  fixture  with  reference 
to  laws  subjecting  same  to  claim  of  Hen, 
as  has  way  and  manner  with  which  such 
property  Is  attached  to  realty. — Jordan  y. 
Myres,  126  Cal.  B6B,  670,  68  Pac.  1061. 

210.  Same  —  Q,nestlOB  of  fact. — ^Whether 
materials  furnished  by  materialmen  are  af- 
fixed to  buildlngr  so  aa  to  become  part 
thereof,  is  question  of  fltct  to  be  determined 
upon  evidence. — Blanctal  t.  Hughes,  124  Cal. 
24,  29,  66  Pao.  610. 

211.  FoMctonirc  ot  ilea— As  to  natnre  of 
action. — An  action  to  forclose  a  mechanics' 
Hen  Is  a  suit  In  equity  and  no  right  of  trial 
by  jury  exists,  either  upon  the  whole  case, 
or  upon  any  special  Issue. — Coghlan  v.  Quar- 
tararo.  15  Cal.  App.  666,  116  Pac.  664. 

212.  While  for  various  purposes  the  pro- 
ceeding to  foreclose  a  mechanics'  Hen  in 
this  state  has  been  aald  to  be  a  suit  In 
equity  and  may  be  termed  a  statutory  pro- 
ceeding of  an  equitable  nature,  equity  Itself 
raises  no  Hen  on  behalf  ot  the  mechanic  or 
the  materialman.  The  dabt  created  by  fur- 
nishing labor  or  materials  for  a  building 
and  the  lien  given  therefor  are  two  distinct 
matters.  The  former  may  be  enforced  as 
any  other  debt,  while  the  Hen  exists  only 
by  statute  and  must  be  enforced  by  the  spe- 
cial proceeding  provided  for  that  purpose. — 
Lofl  Angeles  Pressed  Brick  Co.  v.  Higglns. 
8  Cal.  App.  6H.  520.  97  Pac.  414. 

213.  In  an  action  to  foreclose  the  me- 
chanics' Hen  as  against  the  owner  of  a 
stable,  where  It  Is  shown  that  such  owner 
was  present  on  the  premises  and  saw  all 
of  the  work  going  on  for  its  Improvement, 
who  neither  pleaded  nor  proved  that  any 
notice  of  non-reaponsibllltj'  was  posted,  as 
permitted  In  above  section,  both  the  stable 
and  the  land  on  which  It  Is  are  subject  to 
foreclosure  both  as  against  the  owner  and 
the  tenant. — Acme  Lumber  Co,  v.  WeasIIng, 
19  Cal.  App.  406,  410,  126  Pac  167. 

214.  In  this  action  to  foreclose  certain 
mechanics'  Uena  apon  the  real  property  of 


the  defendant,  it  Is  held  that  the  contention 
of  plaintiffs  that  the  original  contract  be- 
tween the  parties  was  abrogated  by  an  exe- 
cuted parol  agreement,  providing  for  the 
erection  of  a  different  building,  the  cost  of 
which,  it  was  claimed,  exceeded  the  sum  of 
one  thousand  dollars  and  that,  no  memo- 
randum of  the  latter  contract  being  recorded 
or  ever  filed,  judgment  should  have  been 
directed  to  foreclose  the  Hens  upon  the  prop- 
erty for  their  full  amount;  end  the  further 
contention  that  the  findings  are  contrary  to 
the  evidence,  and  Inconsistent  with,  and  re- 
pugnant to,  each  other,  can  not  be  sustained. 
— Eureka  Mill  &  Lumber  Co,  Andres,  2& 
Cal.  App.  613,  144  Pac.  970. 

21B,  Same  —  Same  —  Action  broogbt  to 
fopcclose  Hen  and  tbe  Hen  falls,  a  contractor 
may  recover  a  personal  Judgment  against 
the  owner  and  the  laborer  or  materialman 
may  recover  a  personal  judgrment  against 
the  contractor  or  subcontractor  to  whom  the 
labor  or  material  was  furnished.  In  both 
instances  If  there  be  a  contract  the  recovery 
depends  upon  the  terms  of  the  contract  and 
it  Is  only  In  the  absence  of  an  express  con- 
tract that  the  right  rests  upon  a  quantum 
meruit,  quantum  valebant,  or  Implied  con- 
tract. The  right  to  recover  the  judgment  In 
either  case  Is  in  no  way  dependent  either 
upon  the  constitutional  provision  or  the  me- 
chanics'-llen  law.  —  Los  Angeles  Pressed 
Brick  Co.  V.  Higglns,  8  Cal.  App.  S14,  624, 
97  Pac.  414. 

216.  Same — ^Amovnt  of  reeoveir— latcTcet. 
— If  the  action  Is  based  upon  a  quantum 
meruit,  the  claimant  Is  limited  In  his  re- 
covery to  the  reasonable  value  of  the  work 
done  or  materials  furnished:  and  as  reason- 
able value  requires  determination,  no  Inter- 
est can  be  charged  until  judgment  is  ren- 
dered.— Hardwood  Interior  Co.  v.  Bull.  24 
Cal.  App.  129,  140  Pac.  702. 

Am  to  Interest  recoverable,  see  pars.  268- 
270,  this  note. 

217.  If  the  complaint  contains  an  allega- 
tion that  the  agreed  price  Is  a  reasonable 
one,  but  the  action  is  based  upon  a  contract 
In  which  the  terms  are  fixed  and  definite, 
judgment  should  be  given  for  the  full 
amount  prayed  for,  with  Interest  from  the 
date  of  Hen,  notwithstanding  proof  of 
double  pay  for  night  work.  It  can  not  be 
said  that  the  extra  charge  for  nlgtu  work 
Is  of  Itself  evidence  that  the  charge  is  un- 
reasonable.— Hardwood  Interior  Co.  v.  Bull. 
24  Cal.  App.  129,  140  Pac,  702, 

218.  flame — ^Answer— <Aa  in  Kcnemlly. — 
Where  the  plaintiff  In  an  action  to  enforce 
a  mechanics'  Hen  alleges  that  the  electrical 
supplies  were  contracted  for  at  an  agreed 
price,  which  It  was  also  alleged  was  a  rea- 
sonable value  of  the  same,  and  the  answer 
of  the  defendant  with  reference  to  this  par- 
ticular Item  was  In  the  form  of  a  negative 
pregnant,  this  was  not  a  denial  of  the  alle- 
gation In  the  complaint.  There  was.  In  ef- 
fect, an  admission  that  the  electrical  sup- 
plies furnished  for  and  used  in  the  building 
were  of  the  value  stated  In  the  complaint, 
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and  therefore  the  answer  of  the  defendant 
raised  no  Issue  upon  the  subject  oC  value. — 
Blanok  ▼.  Commonwealth  Amusement  Corp.. 
19  Cal.  App.  720,  127  Fac.  806,  807. 

ait.  Sam^^ppcal— iM  veneral. — In  an 
action  to  foreclose  a  mechanics'  lien  for 
extra  labor  and  material  used  In  the  con- 
struction of  a  bulldlnff.  In  which  the  orlfflnal 
complaint  alleged  that  no  prices  for  the 
items  of  extra  work  and  materials  had 
been  agreed  upon,  but  that  after  the  com- 
pletion of  the  building  the  defendant  agreed 
to  pay  the  balance  due  on  account  thereof, 
the  denial  of  a  continuance  of  the  trial, 
after  the  plaintiff  had  be«n  permitted  to 
amend  his  complaint  by  alle^inff  an  agree- 
ment of  the  defendant,  after  the  completion 
of  the  extra  work,  to  pay  a  specified  sum 
therefor,  was  without  prejudice  to  the  de- 
fendant, where  It  appears,  from  the  record, 
that  all  that  the  defendant's  counsel  ex- 
pected to  show  to  meet  the  changed  form 
of  the  Issue  was  that  the  defendant  at  the 
time  he  signed  the  asreement  to  pay  the 
apeclfled  amount  was  in  such  a  condition  of 
111  health  as  not  to  know  what  he  was 
dolngr.— Smith  v.  Murphy,  168  Cal.  828,  148 
Pac.  594. 

220.  In  such  an  action,  antecedent  conver- 
sations between  the  parties  to  the  building- 
contract  concerning  matters  embodied' In  the 
specifications,  are  entirely  Irrelevant,  sav- 
ing in  case  of  doubt  over  the  construction 
of  the  specifications,  to  show  what  the  par- 
ties actually  Intended. — Smith  t.  Murphy, 
168  Cal.  828.  14S  Pac  594. 

221.  Where,  in  consolidated  actions  for 
the  foreclosure  of  mechanics'  liens,  an  ap- 
peal Is  taken  by  some  of  the  claimants  from 
that  part  of  the  Judgment  in  favor  of  the 
owner  and  against  them,  another  part  of 
the  Judgment,  distributing  to  other  lien- 
claimants  the  fund  deposited  In  court  by  the 
owner,  from  which  no  appeal  Is  taken,  be- 
comes flnal,  and  upon  a  second  trial  the 
court  properly  limits  the  claims  of  the  ap- 
pellants to  their  claims  against  the  owner 
to  the  difference  between  the  total  amount 
found  applicable  to  liens,  and  the  amount 
awarded  by  the  first  judgment  to  other  lien- 
claimants. — a.  Oanahl  Lumber  Co.  v.  Weln- 
Bvetg,  1S8  Cal.  664,  143  Pac.  1025. 

222.  Sam»— Same^By  mortgaK^e. — Where 
property  is  sold  upon  proceedings  for  the 
foreclosure  of  a  mechanics'  Hen,  at  the  re- 
quest of  the  lienor,  two  days  after  the  tak- 
ing of  an  appeal  by  the  holder  of  a  mort- 
gage on  the  property  from  the  Judgment 
declaring  the  superiority  of  the  Hen  over 
that  of  the  mortgage,  the  mortgagee  is  not 
estopped  from  prosecuting  his  appeal  by 
bidding  In  the  property  at  its  reasonable 
value. — Sunset  Lumber  Co.  v.  Bachelder,  167 
Cal.  512.  HO  Pac.  35. 

223.  Same  —  Same  —  Equity  salt. — Action 
to  foreclose  mechanics'  Hens  Is  suit  In 
equity,  and  therefore,  appeal  should  be 
taken  directly  to  the  supreme  court. — Stock- 
ton Lumber  Co.  v.  Schuler,  7  Cal,  App.  257, 
94  Pac.  399. 


224.  Same— Attach nent  levied— Does  not 
cat  off  right  to  Ilea. — The  right  to  enforce 
a  mechanics'  lien  Is  not  lost  by  the  lienor 
levying  an  attachment  upon  other  property 
and  thereby  obtaining  additional  security. — 
Martin  v.  Becker,  169  Cal.  301,  Ann.  Cas. 
19ieD,  171,  146  Pac  666. 

3SB.    Same  —  Attoraey^  f e«a  —  Alloivanee 

of. — Allowance  of  attorney's  fees  in  action 
to  foreclose  Hen  is  erroneous. — Stlmson  Mill 
Co.  v.  Nolan,  5  Cal.  App.  154,  759,  91  Pac. 
262. 

226.  Provision  for  allowance  for  attor- 
ney's fees  on  foreclosure  of  mechanics'  Hen 
Is  void. — Los  Angeles  Pressed  Brick  Co.  v. 
Los  Angeles  Pac.  Boulevard  &  Devel.  Co.,  7 
Cal.  App.  460,  464,  94  Pac.  776. 

As  to  eoaatltatlonalty  of  statate  granting 
right  to  recover  attorney's  fees,  see  pars.  96 
and  97,  this  note. 

227.  In  the  absence  of  a  demurrer  and 
after  trial  without  the  point  being  raised.  It 
la  too  late  to  object  If  such  objection  could 
In  any  event  have  been  made  that  the  com- 
plaint where  the  contract  was  In  excess  of 
one  thousand  dollars  and  not  recorded,  con- 
tains no  allegation  that  there  was  anything 
due  on  the  contract. — Western  Lumber  & 
Mill  Co.  v.  Merchants  Amusement  Co.,  18 
Cal.  App.  4,  10,  108  Pac.  891. 

238.  Same— Bar  of  action. — An  action  un- 
der  section  11S4,  post,  to  enforce  a  notice  of 
the  claim  for  materials  furnished  to  the 
contractor  for  the  erection  of  a  school- 
house,  given  to  the  school  district  as  owner 
under  this  section.  Is  barred  by  a  Judgment 
rendered  In  a  former  action  brought  after 
the  service  of  such  notice  by  the  same  plain- 
tiff against  the  school  district,  members  of 
Its  board  of  trustees,  and  the  contractor,  to 
recover  damages  for  breach  of  contract  be- 
tween the  contractor  and  the  school  dis- 
trict. The  plaintiff  In  auch  action.  In  order 
to  hold  the  school  district,  should  have 
pleaded  and  relied  upon  the  notice  given 
under  section  1184,  '  post, — Sulsun  Lumber 
Co.  v.  Fairfield  School  Dlst.,  19  Cal.  App. 
687,  689.  591,  692,  S96,  597,  127  Pac.  849. 

As  to  limitation  of  action*  see  par.  280. 
this  note;  also,  post,  ||  1184a  and  1190  and 
notes. 

220.  Same — Chaage  of  ba«U  of  action  by 

amendment. — Where  the  original  complaint 
was  founded  upon  above  section  an  amend- 
ment thereto  based  upon  section  1192,  post, 
does  not  change  the  cause  of  action  as 
originally  drawn. — Grenfell  Lumber  Co.  v. 
Peck,  29  Cal,  App.  347,  155  Pac.  1012. 

930.  Same — Character  of  claimant — Bar- 
den  of  proof, — In  an  action  to  foreclose  a 
mechanics'  lien,  uiyler  the  provisions  of  the 
above  section,  a  person  who  has  furnished 
and  laid  a  certain  quantity  of  roofing  for  an 
agreed  price.  In  order  to  be  entitled  to  the 
benefit  of  the  provisions  of  said  section, 
and  to  be  placed  in  a  position  more  advan- 
tageous than  that  occupied  by  a  material- 
man, must  adduce  proof  showing  that  Ms 
status  was  that  of  a  contractor  rather  than 
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that  of  a  materialman. — Ferrer  v,  Oearhart, 
44  Cal.  App.  246.  186  Pac.  376.  , 

281.  game— Same— gain e  '  Teat  of  ctaarae- 
tcr  af  claimant. — The  te*t  of  the  character 

of  the  contract  Is  the  relative  value  of  the 
material  and  the  labor  supplied;  as  the 
value  of  the  labor  is  small  In  comparison 
with  that  of  the  material  the  claimant  is  a 
materialman. — Ferger  v.  Oearhart,  44  CaL 
App.  245,  186  Pac.  376,  following  the  doc- 
trine in  Push  T.  Moxley,  164  Ca).  374,  128 
Pac.  1037. 

232.  Same  —  Comvlalnt—AbandoBmcBt  of 
eontiact  contraator— Allcsatlona. — Com- 
plaint on  lien  where  contractor  ha«  aban- 
doned contract  must  show  that  there  is 
Bomethlns  due  the  contractor  or  that  the 
value  of  the  work  done  and  materials  fur- 
nished at  the  time  of  the  abandonment  ex- 
ceeded the  sum  then  due  the  contractor, — 
McCue  V.  Jackman,  7  Cal.  App.  708.  704, 
95  Pac.  673. 

See,  also,  par.  464,  this  note. 

A»  to  Inconslatent  avennrntM  In  eonsoll- 
dated  action*,  see  par.  243,  this  note. 

2S3.  Same— Same — AllcBatlona  mm  to  com- 
pletion uncertain — Effect  of  atipnlatlon. — In 

an  action  to  forcloee  a  claim  of  Hen  al- 
though an  allegation  In  the  complaint  itat- 
Ing  that  the  building  was  completed  on  or 
about  a  day  mentioned,  renders  the  plead- 
ing open  to  demurrer  for  uncertainty,  yet 
where  at  the  trial  It  was  stipulated  by  all 
the  parties  that  the  building  was  In  effect 
completed  on  the  day  named,  the  defendant 
can  not  be  said  to  have  been  prejudiced  in 
any  substantial'  right  by  the  overruling  of 
hla  demurrer  to  the  complaint,  nor  by  the 
form  of  the  finding  In  which  the  court  found 
the  completion  of  the  building  was  on  or 
about  the  date  named. — KUmm  v.  Henry 
Cowell  lilme  St  Cement  Co,.  S8  Cal.  App.  239, 
176  Pac.  908. 

234.  Same — Same — Allegation  mu  to  poat- 
Ing  notice — NeceaMity, — In  the  action  to 
foreclose  the  Hen  as  against  the  owner  of 
the  stable,  who  was  present  on  the  premises 
and  saw  all  of  the  work  going  on  for  its 
improvement,  but  who  neither  pleaded  nor 
proved  that  any  notice  of  nonresponslblllty 
was  posted  as  permitted  In  section  1 1 86, 
post,  both  the  stable  and  the  land  on  which 
It  Is  situated  are  subject  to  foreclosure  both 
as  against  the  owner  and  the  tenant. — Acme 
Lumber  Co.  v.  Wcssllng,  19  Cal.  App.  406.  126 
Pac.  167. 

236.    Same— Same— Averment  of  valnc. — 

An  averment  of  an  agreed  price  both  In  the 
claim  of  lien  and  in  the  complaint  Is  a  aut- 
tlclpnt  prima  facie  averment  of  value  In  the 
absence  of  a  dpeclnl  demurrer  for  uncer- 
tainty.— Coffhlan  v.  Quartararo,  15  Cal.  App. 
667,  115  Pac.  664. 

An  to  allegation  of  amonnt  In  case  of 
nnrceorded  contraet.  see  par.  241,  this  note. 

238.  Sam^-Samc — ^Pnllnrc  to  allege  con- 
tract-price —  Prcnumptlon. — Where  a  me- 
chanics' lien  was  aought  to  be  foreclosed 
upon  a  building  constructed  at  a  time  when. 


under  above  section,  aa  It  then  stood,  no 
contract  of  one  thousand  dollars  or  less  need 
be  recorded,  and  the  complaint  to  enforce 
the  lien  failed  to  state  the  contract-price, 
which  does  not  appear  In  the  record.  It  must 
be  presumed,  under  the  rule  for  the  con- 
struction of  pleadings,  that  the  contract  was 
for  one  thousand  dollars  or  under,  and  waa 
valid, — National  Lumber  Co.  v.  Wicklltfe,  19 
Cal.  App.  284,  12B  Pac.  867. 

ZST.  Same — 8am^— Snflicteaer  of. — ^Where 
the  complaint  to  foreclose  a  lien  and  to  en- 
force a  notice  to  withhold  payment  alleges 
that  the  goods  were  sold  to  the  contractor, 
and  that  a  notice  was  served  upon  the 
owner  to  withhold  payment  for  the  contrac- 
tor, and  that  the  contract  was  unwritten 
and  was  not  recorded,  but  not  only  fails 
to  state  the  contract-price,  but  falls  to 
allege  that  any  sum  was  in  the  hands  of  the 
owner  and  due  to  the  contractor  when  the 
Hen  waa  filed  or  aach  notice  to  withhold 
was  given,  and  there  Is  neither  allegation 
nor  proof  showing  the  invalidity  of  the  con- 
tract, there  can  be  no  Judgment  for  the 
plaintiff:  and  where  there  is  evidence  sup- 
porting findings  for  the  defendant,  the 
court  properly  rendered  Judgment  for  de- 
fendant for  coats. — National  Lumber  Co.  v. 
WlckUffe,  19  Cal.  App.  234,  12B  Pac.  357. 

238.  ■  Where  the  complaint  to  foreclose  a 
lien  upon  the  land  on  which  the  building 
stood  describes  the  whole  of  the  land  by 
twelve  exterior  dimensions,  and  does  not 
allege  that  the  building  occupied  the  entire 
parcel,  or  show  what  portion  thereof  was 
covered  or  occupied  by  the  building,  the 
complaint  states  no  cause  of  action.— Kern 
V.  San  Francisco  Co.,  19  Cal.  App.  167.  124 
Pac.  862. 

239.  In  an  action  to  enforce  a  mechanics' 
lien,  a  complaint  which  proceeded  on  the 
theory  that  the  contract,  not  being  properly 
recorded,  was  void,  and  sought  to  recover 
the  reasonable  value  of  the  services  ren- 
dered, stating  in  another  part  of  the  com- 
plaint that  there  was  sufDclent  money  In  the 
hands  of  the  defendant  owner  to  pay  all 
claims  against  the  building,  was  not  open 
to  general  demurrer  on  the  ground  that  by 
this  method  of  pleading  the  plaintiff  could 
recover  whether  the  contract  be  void  or 
valid.  If  the  complaint  contained  two  causes 
of  action,  not  separately  stated,  or  it  It  was 
uncertain  In  any  respect  ft  was  amenable 
to  a  special  demurrer,  but  such  defects  In 
the  pleading  afford  no  ground  of  general  de- 
murrer,— Anderson  v,  Blean,  19  Cal.  App. 
681,  126  Pac.  869. 

240.  Same — Same— Same— Action  for  eer- 
Tiecn. — Where,  in  an  action  by  a  building 

contractor  to  recover  the  reasonable  value 
of  his  services,  there  was  no  specific  alle- 
gation in  the  complaint  by  the  contractor 
that  the  material  furnished  by  him  waa 
actually  uaed  in  the  construction  of  the 
building  or  that  said  building  had  been  com- 
pleted, this  Is  Immaterial  In  view  of  the  &ct 
that  no  lien  was  allowed  the  contractor. 
His  complaint  Is  manifestly  sufficient  on  a 
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quantum  meruit,  and  authorized  a  personal 
Juderment  In  his  favor  for  the  reasonable 
value  of  his  services. — Tubbs  v.  DeliUo,  19 
Cal.  App.  612.  127  Pac.  514. 

341.  Same— Satne^Vnreeorded  contract— 
Allesatlon  Of  amount. — Where  the  contract 
is  unrecorded  It  Is  not  essential  to  the 
plaintiff's  cause  of  action  that  the  exact 
amount  of  the  contract  be  allesred.-^hrl8- 
tenaon  Lumber  Co,  v.  Buckley,  17  Cal.  App. 
48,  118  Pac  4efi. 

Aa  to  aTcraeat  of  amooat,  see  par.  235, 
this  note. 

243.  Sane — Con^ctioB  of  bnlldinc— C«r- 
tala  fataraa  aot  ■eeaaaarr  t«  ctnnplettoi^ 
TIaae  for  HIIbb  llaa, — In  an  action  to  fore- 
close a  lien  for  materials  furnished  to  an 
owner  of  land,  who  was  himself  a  "specu- 
lative houaebullder,"  engaged  In  construc- 
t\ng  houses  for  sale,  where  It  appeared  In 
evidence  that  it  was  not  the  intent  of  the 
owner  to  Install  electric  heatinsr  and  light- 
ing: fixtures  as  part  of  the  completed  house, 
and  that  it  was  his  custom  never  to  Install 
such  fixtures  until  the  house  was  sold, 
leavinff  them  to  be  selected  by  the  pur- 
chaser of  the  house,  such  fixtures  could  not 
be  deemed  necessary  to  the  completion  of 
the  house,  and  a  notice  of  lien  nied  more 
than  ninety  days  after  the  completion  of 
everything  except  such  fixtures,  though  tiled 
within  ninety  days  after  their  Installation, 
was  too  late. — Hogan  Lumber  Co.  v.  Boyl^ 
177  Cal.  477.  170  Pac.  1106. 

24S.  Same— CoBBolidatlon  of  actloniH— 
Action  of  owner  asalnst  MDrctyi — In  the  case 
of  an  action  for  the  foreclosure  of  me- 
chanlcs'-llen  claims  such  actions  may  be 
consolidated  with  an  action  by  the  owner 
on  the  bond,  although,  aa  to  the  owner  and 
the  surety,  their  pleadings  may  go  upon  the 
theory  that  tha  contract  was  duly  filed,  the 
surety  can  not  contend  on  appeal  that  the 
case  was  tried  upon  that  theory  where  some 
of  the  complaints  of  the  llen-clalmants  con- 
tain no  allegation  of  the  making  or  filing  of 
a  contract  between  the  owner  and  the 
original  contractor,  and  amended  complaints 
of  some  of  the  other  Hen-claimants  ex- 
pressly allege  the  failure  to  file  and  record 
the  plans  and  speclflcatlons. — ^Bird  v.  Amer- 
ican Surety  Co.,  175  Cal.  625,  166  Pac.  lOOS. 

344.  Sania  —  Same  —  Ineonalatcnt  aver- 
nicnts. — The  findings  are  conclusive  upon 
all.  and  where  one  lien-claimant  averred  the 
validity  of  the  contract,  and  the  others 
alleged  that  It  was  void,  a  finding  that  It 
was  void  operated  in  favor  of  all,  including 
the  lienor  who  averred  Its  validity. — Cogh- 
lan  V.  Quartararo,  15  Cal.  App.  667,  115  Pac. 
664. 

24S.    Same  —  Constraotlvc  notlee. — A  lis 

pendens  Is  not  required  In  a  suit  for  the 
foreclosure  of  a  mechanics'  lien  filed  within 
ninety  days,  as  required  by  section  1190, 
post,  and  a  purchaser  of  the  land  during 
the  pendency  of  such  a  suit  must  be  held 
to  have  had  constructive  notice  of  the  pen- 
dency of  the  action. — Sax  v.  Clark,  ISO  Cal. 


287,  180  Pac.  821,  approving  doctrine  In 
Tulloh  v.  Boyce.  37  Cal.  App.  76'1,  174  Pac. 
680.  177  Pac.  847,  distinguishing  Metropolis 
Trust  &  Sav.  Bank  v.  Barnet.  165  Cal.  449, 
132  Pac.  833. 

346.  Some — Croes-complalnt — Aa  to  gen- 
erally. — In  an  action  on  a  building-contract, 
there  seems  to  be  no  good  reason  why  a 
mechanics'  lien  may  not  be  foreclosed 
through  the  agency  of  a  complaint  In  inter- 
vention, provided  such  Hen  Is  tiled  within 
the  prescribed  time. — Tubbs  v.  Delillo,  19 
Cal.  App.  612,  127  Pac.  514. 

Aa  to  richt  to  Ale  croaa-eom plaints  In 
proeeedlns  to  Corecloaa  mcckanlcs'-llen 
elainu»  see  note  9  Ann.  Cas.  22S. 

347.  Saaec— Dcpoalt  hy  owner  of  balance 
tfnc  on  eontract. — In  an  action  to  foreclose 
hereunder,  upon  a  valid  contract,  the  owner 
may  deposit  In  court  the  balance  due  the 
contractor.  In  order  to  save  his  property 
from  sale. — Stockton  Lumber  Co.  v,  Schuler, 
166  Cal.  412,  101  Pac.  807. 

See,  also,  pars.  170-172,  this  note. 

24a  Same  —  Same  —  Application  of  fnn« 
'  depoalted  In  coort  br  owner  to  save  prop- 
erly from  «ale. — Where  the  owner  deposits 
the  balance  due  the  contractor  upon  a  valid 
contract.  In  court,  to  save  his  property  from 
sale  under  foreclosure  of  liens,  such  fund 
takes  the  place  of  the  property,  and  is  to 
be  distributed  among  the  parties  entitled 
thereto  according  to  their  respective  priori- 
ties and  equities. — Stockton  Lumber  Co.  v. 
Schuler,  156  Cal.  41S,  101  Pac.  307. 

349.  Same  —  Same  —  DIstrlbntlen  of  fnad 
depoaltcd  In  conrt  by  owners— Upon  such 
diBtrlbution,  no  llen-clatmant  who  falls  to 
establish  his  right  to  a  lien  Is  entitled  to 
share  therein;  but  a  judgment  which  ac- 
cords him  the  right  of  participation  after 
payment  in  full  of  all  valid  liens,  will  not 
be  reversed  at  his  Instance,  where  neither 
owner  nor  contractor  raises  any  objection 
to  such  disposition  of  the  fund. — Stockton 
Lumber  Co.  v.  Schuler,  165  Cal.  414,  101  Pac. 
807. 

seo.  Same— Gnferecaiant  of  order  by  con- 
tempt pro«eedinKe> — Such  order  for  pay- 
ment may  be  enforced  by  proceedings  In 
contempt. — Prey  v.  Superior  Court,  22  Cal. 
App.  421,  134  Pac.  733. 

251.  Same  —  EqoalitT  of  clalmantK. — Me- 
chanics, materialmen,  artlsan.s  and  laborers 
of  every  class  entitled  to  a  lien  upon  the 
property  upon  which  they  have  bestowed 
labor  or  furnished  material  are  all  In  the 
same  class.  Their  equality  Is  established 
by  the  constitution  and  can  not  be  Impaired 
or  destroyed  by  the  legislature.  One  has  no 
preference  over  the  other. — Stimson  Mill  Co. 
V.  Nolan,  6  Cal.  App.  764,  769,  91  Pac.  262. 

Aa  to  prioritica,  see  pars.  93-96,  293-296, 
this  note. 

3B3.  Sam^-Same— Materialmen  who  have 
fnrnlohed   snpplleN   to   anbcontraclor  may 

give  notice  to  the  owner  of  the  amount  ol 
their  demands,  and  the  fact  that  the  con- 
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tractor  has  paid  the  subcontractor  In  full 
will  not  prevent  the  enforcement  of  the 
clalma  of  materialmen  who  have  furnished 
material  to  the  subcontractor. — Imb  An- 
ffeles  Pressed  Brick  Co.  v.  Los  Angeles  Pac. 
Boulevard  &  Devel.  Co..  ?  Cal.  App.  460,  462, 
94  Pac.  77B. 

ass.  Same— Bvldcnce-^Aa  to  seneraltr^^ 

Value  ot  work  done  and  materials  furnished 
prfor  to  abandonment  is  part  of  case  In 
chief  In  action  to  foreclose  mechanica*  liens 
and  It  is  not  erroneous  to  reject  such  evi- 
dence when  offered  In  rebuttal. — Scheerer 
T.  Demfns,  164  Cal.  1S8.  14S,  97  Pac.  166. 

Aa  to  the  competeacT  o'  expert  to  tes- 
tify aa  <•  whether  the  coutraetlon  work 
haa  been  properly  donci  see  note  Ann.  Cas. 
1912D,  903. 

Aa  to  tbc  effect  ot  atateMcnt  of  dcfeudaot 
mn  to  performanee  of  ohllsatloBB*  aeo  par. 

291,  this  note. 

Aa  to  ^'trivial  Imperfection."  belac  a  qnca- 
tloa  ot  fact,  see  pars.  266,  267,  this  note. 

254.  Same  —  Sbrio  —  areuiataBtlal  evi- 
dence.— In  an  action  for  the  foreclosure  of  a 
mechanics'  lien  claimed  on  account  of  ma- 
terials used  In  the  construction  of  the  bulld- 
Ing  or  Improvement,  If  there  Is  sufnclent 
evidence  as  to  the  circumstances  and  nego- 
tiation of  the  contract  and  delivery  of  the 
material  to  give  rise  to  a  legal  Inference 
that  the  parties  arrived  at  an  understand- 
ing that  the  material  was  aold  to  be  used 
In  the  erection  and  construction  of  certain 
buildings,  then  under  the  provisions  of  sec- 
tions 1832,  1859.  and  1960.  post,  the  court 
can  so  And,  and  base  Its  findings  thereon 
without  a  word  of  direct  testimony  as  to 
such  agreement  and  understanding. — Con- 
solidated Lumber  Co.  v.  Bosworth,  40  Cal. 
App.  80.  180  Pac.  60,  following  doctrine  in 
Savings  &  Iioan  Soc.  v.  Burnett,  106  Cal.  614, 
39  Pac.  922. 

30S.  Same— Saaao  — Hcaraar  evidence. — 
In  an  action  to  foreclose  a  mechanics'  claim 
of  Men  hearsay  evidence  as  to  the  names 
of  the  persons  composing  a  partnership  is 
properly  excluded. — Hazard,  Gould  &  Co.  v. 
Rosenberg,  177  Cal.  296,  170  Pac.  612. 

astt.  Same  —  Saate  —  SBmclency  of  evi- 
dcnee. — Where  objection  Is  raised  to  the  ad- 
mission in  evidence  of  certain  claims  of  lien 
on  the  ground  that  the  amount  claimed  as 
against  each  of  two  buildings  was  not 
separately  stated,  but  from  the  facts  of  the 
case  no  such  separate  statement  was  re- 
quired, such  defect,  even  It  It  had  been, 
would  merely  have  affected  the  priority  of 
the  liens,  and  would  have  been  no  ground 
for  refusing  to  admit  them  In  evidence. — ■ 
Pugh  V.  Moxley,  164  Cal.  374,  128  Pac.  1037, 
1089. 

257.  It  Is  held  that  the  Hndlng  of  the 
trial  court  that  a  portion  of  the  front  of 
the  building  was  not  destroyed  is  not  sup- 
ported by  the  evidence,  which  shows  a  total 
destruction  of  the  building  by  the  fire  of 
April  18,  1909,  and  wholly  falls  to  support 


the  finding. — Kern  v.  San  Francisco  Co.,  19 
Cal.  App.  1&7,  124  Pac.  862. 

SBH.  Same — Same — Varlanee. — Where  the 
terms  of  the  contract  are  admitted  by  the 
pleadings,  a  claim  of  variance  between  the 
pleadings  and  proof,  based  upon  the  theory 
that  the  evidence  shows  a  aale  for  an 
agreed  price,  is  not  tenable. — ^National  Lum- 
ber Co.  V.  Ripple,  166  Cal.  606,  137  Pac.  236. 

3S0.  Same— Flndlnga— Aa  to  coat  of  work 
— Neeeaaltr  for. — In  an  action  to  foreclose 
mechanics'  Men  by  subcontractors  after 
abandonment  of  the  work  by  the  principal 
contractor,  there  Is  no  occasloji  to  make  a 
specific  finding  of  the  reasonable  coat  of 
completing  the  work  after  cessation  of 
labor  by  the  contractor;  the  ultimate  fact 
is  the  value  of  the  work  done  and  material 
furnished  at  the  time  of  cessation,  to  be 
estimated  as  required  by  section  1200.  post. 
— Marshall  v.  Vallejo  Commercial  Bank,  IfiS 
Cal.  469,  126  Pac.  146. 

As  to  action  to  foreclose  mechanics*  llcn 
where  contractor  has  nbnndoned  the  work 
before  completion,  aa  to  findings  by  eonrt. 

see  pars.  466,  466,  this  note. 

2*0.  Same — Same— Contmet  for  Inmbcr — 
Price  la  neeordnnce  with  clnim  of  llcn, — In 
the  foreclosure  of  a  mechanics'  Hen  a  find- 
ing of  the  court  that  the  contract  tor  lum- 
ber was  for  the  reasonable  market  value 
and  not  a  fixed  price  may  be  warranted  by 
the  evidence. — Consolidated  Lumber  Co,  v. 
Bosworth,  40  Cal.  App.  80,  ISO  Pac.  60. 

asi.  Sani»— Sbmc— ESeet  of  atatontent  of 

defendant  mm  to  performance  of  obllgntlona. 

— The  trial  court  is  not  bound  by  a  state- 
ment of  the  defendant  that  he  had  per- 
formed his  obligations  in  full  prior  to  re- 
ceiving notice  to  withhold  money  due 
under  the  contract,  which  was  but  a  conclu- 
sion of  the  witness,  and  in  direct  conflict 
with  his  further  testimony  as  to  payment 
made  by  him  after  notice  received. — Chris- 
tenson  Lumber  Co.  Buckley,  IT  Cal.  App. 
44,  118  Pac.  466. 

2»a.  Same — Same — In  InngnaBe  ot  cow 
plaint. — In  this  action  for  the  foreclosure  of 
liens  for  materials  furnished  In  the  con- 
struction of  certain  buildings,  the  findings 
in  the  language  of  the  complaint  that  the 
materials  were  sold  at  the  current  market 
prices  and  that  such  prices  were  reasonable 
value  thereof  are  aufflclently  sustained  by 
the  evidence. — National  Lumber  Co.  v.  Rip- 
ple. 166  Cal.  606,  137  Pac.  236. 

263.  The  findings  that  the  materials  fur- 
nished were  actually  used  In  the  buildings 
are  also  supported  by  the  evidence. — Na- 
tional Lumber  Co.  v.  Ripple,  166  Cal.  606,  137 
Pnc.  236. 

2«4.  Same— Same — Objection  to  oa  i^. 
peal.— In  an  action  for  the  foreclosure  of  a 
mechanics'  lien,  the  plaintiff  can  not  con- 
tend on  appeal  from  an  adverse  Judgment 
that  the  findings  are  defective,  in  that  they 
did  not  show  that  the  contract  between  the 
owner  and  the  contractor  complied  wltb  all 
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the  requlrementa  of  above  section,  as  such 
«ectlon  read  at  the  time  of  the  makftiir  of 
the  contract,  where  the  complaint  allesed 
the  making  of  a  valid  contract,  and  auch 
allegation  was  not  denied  In  the  answer. — 
Pacific  Portland  Cement  Co.  v.  Hopkins, 
IVebster-Mace  Construction  Co.,  53  Cal.  Dec. 
100,  162  Pac.  1016. 

S4S.  Same— Sam»— "On  or  abont"— SnlB- 
clentl)-  deflnlte. — In  an  action  to  foreclose 
a  mechanics'  Hen  a  flndins  that  the  notice 
of  claim  of  lien  was  filed  "on  or  about"  a 
stated  time  la  indefinite.  Is  not  reversible 
error  under  article  VI,  section  4^  of  the 
constitution,  where  there  was.  In  fact,  a 
leeway  of  several  days  tn  which  notice 
mlKht  have  been  filed,  and  the  evidence 
showed  that  notice  was  filed  In  time. — Con< 
solidated  Lumber  Co.  v.  Bosworth,  40  CaL 
App.  80,  180  Pac.  60. 

SM.  Same — Smc— '•Trivial  ImpcrfectlM." 

— Findings  aa  to  "trivial  Imperfection"  held 
sustained  by  the  facta. — Schlndler  v.  Oreen, 
149  Cal.  7&4,  87  Pac.  626. 

267.  "Trivial  imperfection"  held  to  be  a 
-question  of  fact  in  each  Instance,  and  that 
no  fixed  and  inflexible  rule  can  be  laid 
down. — Schlndler  v.  Oreen,  149  Cal.  764,  87 
Pac.  686. 

268.  Same  —  Interest  —  In  sencral, — The 

provisions  of  the  above  section  do  not  pro- 
hibit the  allowance  of  Interest  In  me- 
chanlcs'-lien  causes,  and  In  an  action  for 
the  foreclosU're  of  a  mechanics'-Uen  Interest 
is  allowable  from  the  date  of  completion  of 
the  contract  or  Improvement. — KUmm  v.. 
Henry  Cowetl  Lime  ft  Cement  Co.,  38  Cal. 
App.  239,  176  Pac.  90S,  following  the  doc- 
trine in  Hubbard  v.  Jurlan,  36  Cal.  App.  767, 
170  Pac.  1093. 

See,  also,  par.  432,  this  note. 

Am  to  latercat.  see,  also,  par.  216,  this  note. 

Am  to  IntercMt  aot  recoverable  prior  to  d«- 
daloB,  see  pars,  311,  S12,  this  note. 

389^  §ame— Same— Allowable  from  date 
«f  oomvletluD. — In  an  action  for  the  fore- 
closure of  a  mechanica'-lien.  Interest  is  al- 
lowable from  the  date  of  the  completion  of 
the  building  or  Improvement — KUmm  v. 
Henry  Cowell  Lime  &  Cement  Co.,  38  Cal. 
App.  239,  175  Pac.  908. 

270.  Snnie — Same — Time  from  when  al- 
loned. — Interest  on  Uen-claima  for  labor 
and  material  furnished  under  contracts  fix- 
ing no  time  for  payment,  should  be  allowed 
from  the  time  of  the  commencement  of  the 
actions  to  foreclose  the  Hens. — Hubbard  v. 
Jurlan,  36  Cal.  App.  767,  170  Pac.  1093. 

371.  Same  — JvdiKaieat  —  Pcroosal  Judg- 
ment, Jurlndlctlon  to  render. — When  the 
court  has  acquired  Jurisdiction  of  the  ac- 
tion, it  has  jurisdiction  to  render  a  personal 
judgment  for  the  amount  claimed,  although 
the  right  to  the  lien  may  be  denied,  and  the 
amount  claimed  may  be  less  than  three  hun- 
dred dollars. — Mannlx  v.  Tryon,  152  Cal.  34, 
91  Pac.  983,  followingr  doctrine  In  Becker 
V.  Superior  Court,  161  CaL  313,  90  Pac.  689, 


as  overruling  Miller  v.  Carltsle,  127  Cal.  327, 
59  Pac.  785.  See  Fresno  Planing  -^Mlll  v. 
Manning,  20  Cal.  App.  766,  130  Pac.  196,  197. 

272.  Same — Same — Same — Saboontractora. 
— Bntitled  to  enforce  claims  against  the 
land  only,  and  a  personal  Judgment  against 
th«  owner  is  erroneous. — Builders'  Supply 
Depot  T.  O'Connor,  ISO  Cal.  267.  88  Pac.  982. 

278.  Sawe— Same— Same — What  not  a. — 
Where  by  the  terms  of  the  Judgment,  It  di- 
rects that  the  defendant's  interest  In  the 
property  be  sold  to  satisfy  the  established 
liens  against  It,  tn  the  manner  prescribed 
by  law,  and  that,  "in  case  the  proceeds  of 
such  sale  do  not  suffice  so  that  each  of  said 
plalntlBTa  receive  the  full  amount  for  which 
he  has  Judgment  hereunder,  then  a  Judg- 
ment for  deficiency  shall  be  docketed  In 
favor  of  each  of  said  plaintiffs  and  against 
the  defendant,"  the  judgment  for  foreclos- 
ure and  sale  Is  not  a  personal  Judgment 
against  the  owner.  In  violation  of  the  pro- 
vision of  section  1194,  post.— Blanek  v.  Com- 
monwealth Amusement  Corp..  19  Cal.  App. 
720,  7X7,  127  Pac.  806. 

274.  Same — Same — Single  Judgment  may 

be  properly  entered  in  action  under  above 
section,  although  distinct  causes  of  action 
are  set  forth. — Nordstrom  v.  Corona  City 
Water  Co.,  155  Cal.  206,  209.  100  Pac.  242. 

275.  Same  —  Same  —  Sofllclencr  of  Judg- 
ment.— A  Judgment  In  an  action  to  enforce 
a  mechanics'  lien,  the  sum  and  substance  of 
which  Is.  after  declaring  that  Judgment  In 
certain  specified  aums  be  entered  In  favor 
of  some  of  the  plaintlffa  and  against  the 
defendant,  that  the  several  liens  sued  upon 
he  foreclosed  against  the  interest  of  the  de- 
fendant In  the  property  Involved,  and  the 
Judgment  further  directs  that  the  defend- 
ant's Interests  In  the  property  be  sold  by 
the  sheriff  in  a  manner  prescribed  by  law, 
and  that.  "In  case  the  proceeds  of  such  sale 
do  not  sumce  to  pay  each  of  said  plaintiffs 
the  full  amount  of  which  he  has  Judgment 
hereunder,  then  a  Judgment  foi'  any  defi- 
ciency shall  be  docketed  in  favor  of  each 
of  said  plaintllCs  and  against  defendant," 
win  not  be  considered  as  violative  of  the 
provisions  of  section  1194,  post.  It  will 
thus  be  seen  that  by  the  very  terms  of  the 
Judgment,  no  judgment  except  for  a  defi- 
ciency could  be  docketed  against  the  de- 
fendant, and  the  judgment  itself  could  not 
have  been  enforced  as  a  purely  personal 
Judgment  agalr^t  the  defendant  except  In 
the  contingency  that  a  deficiency  might  be 
shown  by  the  return  of  the  sheriff.— Blanok 
V.  Commonwealth  Amusement  Corp.,  19  Cal 
App.  720,  127  Pac.  806,  808. 

27«.  Samc-^nriadletlon  of  avvertor  eovt. 

— The  superior  court.  In  an  action  brought 
In  good  faith  to  foreclose  an  asserted  me- 
chanics" lien,  has  Jurisdiction,  upon  finding 

against  the  claim  of  lien,  to  render  a  per- 
sonal Judgment  agalnsfa  defendant  person- 
ally liable  for  the  amount  tor  which  the 
Hen  was  claimed,  although  such  amount  is 
less  than  three  hundred  dollars.— Ran  some- 
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Crummey  Co.  T.  Uartenstein,  1C7  Cal.  106. 
139  Pac.  1060. 

277.  The  action  to  enforce  a  mechanic's 
Hen  is  equitable  and  Jurisdiction  to  Core- 
cloae  the  Hen  does  not  depend  upon  the 
amount  of  money  secured  by  the  lien;  nor 
when  than  amount  Is  less  than  three  hun- 
dred dollars  does  the  court  lose  Jurisdiction 
by  reason  of  any  fatal  defect  which  de- 
stroys the  lien  and  prevents  Its  foreclosure. 
It  becomes  the  duty  and  the  right  of  the 
court  to  retain  the  action  and  render  a  per- 
sonal Judgment  in  the  proper  amount  even 
If  that  amount  ia  less  than  three  hundred 
dollars. — Roblnett  v.  Brown,  167  Cal.  736, 
141  Pac.  368. 

2T&  Bmhic  —  Jary  4rlal.-^he  fact  that 
legal  Issues  may  be  Involved  In  the  action 
does  not  entitle  the  defendant  to  demand  a 
Jury  trial  thereof. — Coghlan  v.  Quartararo, 
16  Cal.  App.  666,  115  Pac.  664. 

STO.  Same— l«w  of  eaac  —  CoasmoD-law 
homi. — Where  upon  former  appeal,  bond 
given  under  former  section  1203,  post,  was 
held  good  as  voluntarily  given  and  a  com- 
mon-law bond,  such  decision  becomes  the 
law  of  the  case  and  the  question  may  not  be 
considered  in  a  subsequent  trial. — People's 
Lumber  Co.  t.  Glllard.  5  Cal.  App.  4S6,  4S8, 
90  Pac.  656. 

As  to  stare  decisis,  see  par.  lOE,  this  note: 
also,  ante,  S  53,  note  Part  XVI. 

2S0.  Same — Limitation  of  aetlon, — An  ac- 
tion begun  on  June  6th,  to  foreclose  a  Hen 
filed  on  March  7th  of  the  same  year,  is 
within  the  period  of  ninety  days'  limitation 
of  aection  1190,  post. — Pacific  Sash  &  Door 
Co.  T.  Bumlller,  163  Cal.  664,  667,  124  Pac. 
330. 

As  to  b«  of  action,  see  par.  328,  this  note; 
also,  post,  iS  1184a  and  1190  and  notes. 

281.,  Same  —  Llca-elalmant^  JodBmeat— 
Pfrlther  tor  more  mor  for  leas  than  elalm> — 

The  mechanics'-llen  law  does  not  enable  a 
llen-clalmant  to  recover  Judgment  for  any 
more  or  any  leas  than  the  amount  wblch  he 
expressly  agrees  to  take.  It  has  nothing  to 
do  with  the  amount  of  the  Judgment  which 
he  Is  entitled  to  recover,  but  makes  effect- 
ive the  Judgment  by  a  Hen  upon  the  prop- 
erty upon  which  he  has  bestowed  his  labor 
or  material. — Los  Ang'eles  Pressed  Brick  Co. 
V.  HIggins,  8  Cal.  App.  614.  626,  97  Pac.  414. 

As  to  eqnalltjr  before  the  law  of  clalmaats. 
Bee  pars.  93-96.  261.  293-296,  this  note. 

As  to  jndsmeat  In  aetlon  to  foreeloae  me- 
chanics' Hen,  see  pars.  271-275,  this  note. 

282.  Llen-clalmant  whose  lien  has  been 
declared  Invalid  may  in  an  action  brought 
to  foreclose  the  Hen  obtain  a  personal  Judg- 
ment against  the  contractor  to  whom  he 
furnished  materials  or  at  whose  Instance  he 
rendered  servtcea.  For  this  reason  the  con- 
tractor may  and  should  be  made  a  defend- 
ant In  the  action.  The  owner,  however,  ia 
rendered  liable  to  the  materialman,  laborer 
or  subcontractor  only  by  reason  of  the  Hen 
and  neither  of  these  persons  is  entitled  to  a 


personal  Judgment  against  him.  He  Is  un- 
der no  obligation  to  pay  said  claimants  for 
material  or  labor  furnished  by  them  to 
the  contractor. — Los  Angeles  Pressed  Brick 
Co.  V.  HIggins,  S  Cat.  App.  614,  621,  97  Pac. 
414. 

ass.  Same — Order  of  parmcnt  ander 
•nflloleat  claim  of  llen.^ — In  a  proceeding  to 
enforce  mechanics'  Hens,  one  who  has  not 
filed  a  claim  of  lien,  or  who  has  filed  an  in- 
sufficient claim,  but  who  has  served  notice 
on  the  owner  that  he  has  furnished  mate- 
rials, stating  the  amount  thereof  and  di- 
recting that  the  amount  of  his  claim  be 
withheld  by  the  owner.  Is  entitled.  If  a 
party  to  the  proceedings  In  foreclosure,  to 
have  an  order  of  court  dlrectlner  the  pay* 
ment  to  him  by  the  owner  of  such  sum,  un- 
der the  notlee  provided  by  section  1184. 
post,  as  It  may  appear  to  the  court  he  ia 
entitled. — Frey  v.  Superior  Court.  22  Cal. 
App.  421,  134  Pac.  7S8. 

284.  The  action  to  foreclose  a  mechanics' 
Hen  is  an  equitable  one,  and  the  power  to 
direct  the  payment  of  money,  after  notice 
provided  for  In  such  action,  is  the  exercise 
of  an  equitable  power,  and  a  court  of  equity 
has  power  to  make  appropriate  orders  and 
decrees  aa  to  the  rights  of  all  persons  be- 
fore it  properly. — Prey  v.  Superior  Court, 
28  Cal.  App.  431,  134  Pac.  733. 

188.  Sanse— Parties  to  actloa— Aa  to 
eraUr. — ^tinder  the  provisions  of  section 
1197;  post,  any  person  to  whdm  a  debt  ia 
due  for  materials  furnished  for  the  erection 
of  a  building  may.  In  addition  to  an  aetlon 
to  foreclose  a  lien  against  the  building  and 
i«3  owner,  maintain  a  personal  action  to  re- 
cover such  debt  against  the  person  liable 
therefor;  and  under  the  established  and  ap- 
proved practice  in  this  state  the  person 
contracting  for  such  materials  may  be  made 
a  party  defendant  with  the  owner  of  the 
building  In  an  action  to  foreclose  a  me- 
chanics' Hen.  In  such  an  aetlon  a  personal 
Judgment  may  be  rendered  against  the 
contractor,  even  though  foreclosure  of  the 
Hen  be  denied  as  against  the  owner  of  the 
building.  If  a  personal  Judgment  ts  de- 
sired, against  the  contractor,  It  Is  proper 
to  make  him  a  party  defendant,  and  such 
practice  is  commended  as  tending  to  avoid  a 
multlpHcity  of  sulU. — Fresno  Planing  Mill 
Co.  V.  Manning,  80  Cal.  App.  766.  130  Pa& 
196,  197. 

As  to  owner  aa  party  ta  action  to  fore, 
close  mlacr*a  lien,  see  par.  860,  this  note. 

2M.  Same— Same— —Contractor  not  nceco- 
aarr  party* — contractor  for  -the  erection 
of  a  building  or  the  making  of  an  improve- 
ment is  not  a  necessary  party  to  a  suit  to 
foreclose  a  mechanics'  lien  thereon. — Has- 
ard.  Gould  &  Co.  v.  Rosenberg.  177  Cal.  296. 
170  Pac.  612. 

2S7.    Same  —  Same  —  Hlsnomer. — In  the 

foreclosure  of  a  mechanics'  lien  a  mistake 
in  naming  a  contractor  In  a  claim  of  Hen  Is 
immaterial  unless  the  misnomer  misleads 
the  owner  to  his  prejudice.— Haaard,  Oould 
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&  Co.  V.  Roaenberr,  177  Cal.  295,  170  Pac. 
612. 

Saaac — Pleadinv  and  Imaea. — Where. 

Ill  an  action  for  the  foreclosure  of  a  Hen 
for  labor  performed  and  materials  furnished 
In  the  construction  and  repair  of  a  canal, 
the  complaint  alleges  nonpayment,  and  the 
answer  denies  the  existence  of  the  contract 
under  wMlch  the  plaintiff  charges  the  lia- 
bility of  the  defendant,  no  formal  denial  of 
the  allegation  of  nonpayment  is  necessary, 
and  a  findlnff  of  part  payment  Is  within  the 
issues. — Watterson  v.  Owens  River  Canal 
Co..  167  Cat.  370,  139  Pao.  «04. 
See,  also,  para.  388-394. 

Am  to  anawer,  see  W.  218.  this  note. 

Aa  to  eomplalatt  aee  pars.  242-244,  this 

note. 

Aa  to  cToaa-eamplal»t,  see  par.  246,  this 
note. 

289.  It  Is  not  necessary  that  a  traverae 
should  be  expressed  In  negrattve  terms,  as 
It  Is  aufflclent  if  the  matters  set  forth  in 
the  answer  are  contrary  to  what  Is  charged 
in  the  complaint. — Watterson  v.  Owens 
River  Canal  Co.,  167  Cal.  870,  189  Pac.  804. 

9B0.  Same  —  Preveatioa  o(  farther  per- 
torataaec  by  owner. — Where  the  owner  has 
prevented  further  performance  of  a  build- 
ing-contract by  his  refusal  to  pay  Instal- 
ments due.  the  contractor  may  sue  to  re- 
cover the  reasonable  value  of  his  work  In- 
dependent of  the  contract-price. — Tubbs  v. 
Delillo,  19  Cal.  App.  612.  127  Pac.  516. 

291.  Same — Same — Rlshta  of  contractor 
after  breaeb  by  owner. — Where  a  building- 
contract  provided  that  the  owner  should 
pay  for  the  work  In  five  Instalments,  and 
that  If  the  owner  failed  to  pay  any  instal- 
ment within  Ave  days  after  it  was  due,  the 
contractor  could  treat  such  refusal  to  pay 
as  a  prevention  by  the  owner  of  further 
completion,  the  owner's  refusal  to  pay  the 
fifth  Instalment  placed  him  In  default  and 
entitled  the  contractor  to  recover  the  bal- 
ance due  for  the  work  performed. — Tubbs  v. 
Delllto,  19  Cal.  App.  612.  127  Pac.  514. 

202.  Same — Same  —  Waiver  of  breach. — 
Where,  under  a  buililfng-contract.  the 
owner  refused  to  pay  an  Instalment  when 
due.  thereby  preventing  further  comple- 
tion by  the  contractor,  the  fact  that  the 
contractor  continued  to  work  for  a  few 
days  longer  than  he  was  required  would  be 
considered  rather  as  a  favor  to  the  owner 
than  a  waiver  of  the  refusal  to  pay. — Tubbs 
v.  Dellllo.  19  Cal.  App.  612.  127  Pac.  5H. 

308.  Same  — Priority. — In  cases  where 
there  Is  no  valid  contract  between  the 
owner  and  the  contractor  the  priority  of 
the  lien  la  to  be  determined  by  the  time  the 
work  was  done  or  tbe  materials  furnished, 
but  in  case  where  some  of  the  liens  at- 
tached prior  to  the  lien  of  a  mortgage  and 
some  after  the  Hen  of  the  mortgage  had 
attached,  and  all  are  entitled  under  the 
statute  to  a  Judgment  for  the  sale  of  the 
entire  building  with  so  much  land  as  1^ 
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necessary  for  Its  convenient  uae.  that  the 
proceedings  may  be  pursued  so  far  as  ap- 
plicable to  the  payment  of  their  respective 
liens.  The  course  of  a  court  of  equity  In 
adjudging  a  sale  of  the  property  and  ap- 
plication of  the  proceeds  first  to  the  pay- 
ment of  the  prior  mechanics'  lien,  then  to 
the  mortgage,  and  then  to  tbe  interior  me- 
chanics' Hens  win  be  upheld,  although  the 
mortgage  was  not  due  at  the  time. — Burnett 
V.  Olas,  194  Cat  249.  2B8,  S7  Pac.  423. 

As  to  priority  of  aseehnnlca'-lleB  claim*, 

see.  post,  i  1186  and  note. 

An  to  pro  r.ota  dietrlbatlon  where  money 
Insnnelent,  see,  post,  S  1184b. 

As  to  provUilonM  for  priority  being  anron- 
atltatloaal.  see  pars.  93-95,  251,  this  note. 

204.  Same — Same  —  Hecfaanica'  llena  are 
prior  to  deed  of  trn«t  where  the  work  for 
which  they  are  claimed  was  done,  or  the 
materials  for  which  they  are  claimed  were 
furnished  prior  to  the  execution  or  re- 
cording of  the  deed  of  trust. — Farnham  v. 
California  Safe  Deposit  &  Trust  Co.,  8  Cal. 
App.  266,  270.  96  Pac.  778. 

See,  alao,  post,  1 1186  and  note.' 

Z05.    Same— Same— Payment  of  aaortsase^ 

lien. — Where  some .  liens  are  superior  and 
some  Inferior  to  a  mortgage-lien  upon  the 
same  property,  the  court  may  decree  the 
sale  of  the  property,  and  the  application  of 
the  proceeds  to  the  payment,  first,  of  the 
prior  mechanics'  liens,  second,  of  the  mort- 
gage, and  finally,  of  the  inferior  mechanics' 
Hens,  somewhat  in  th«  manner  provided  In 
the  case  of  Instalment  mortgagaa  by  section 
728,  ante.— Burnett  v.  Glaa.  (64  Cal.  258,  97 
Pac.  482. 

20&  Same— ProhlUtlOB  agalaaf  cntorcc- 

mea*. — And  In  prohibition  against  the  en- 
forcement of  the  order  by  contempt  pro- 
ceedings, it  will  be  presumed  that  the  court 
had  before  It  evidence  of  facts  warranting 
the  making  of  the  order  and  had  Jurisdic- 
tion to  make  it. — Frey  v.  Superior  Court,  82 
Cal.  App.  421,  134  Pac.  733. 

296a.  Prohibition,  In  such  case.  Is  In  the 
nature  of  a  Collateral  attack. — Frey  v.  Su- 
perior Court,  22  Cal.  App.  421,  134  Pac.  733. 

lOT.  Same — ^Resort  to  bond — Not  excln- 
alve  remedy. — The  right  of  lien-claimants 
for  labor  performed  and  material  furnished 
to  resort  to  the  bond  given  by  the  con- 
tractor under  the  requirements  of  the  above 
section  Is  not  their  exclusive  remedy;  that 
having  right  to  serve  stop-notices  under 
the  provisions  of  section  1184,  post,  and  to 
share  In  the  money  withheld  from  the  con- 
tractor by  the  owner  under  the  provisions 
of  that  section. — Sweeney  v.  Board  of  Trus- 
tees, 33  Cal.  App.  331,  165  Pac.  42. 

208.  Same — Several  contracts  for  balld- 
Inga  on  same  property— Varlaace^In  the 
foreclosure  of  a  claim  of  mechanlce'  Hen 
under  the  mechanlcs'-llen  law  as  amended 
In  1911  where  the  liability  of  the  owner  Is 
not  limited  owing  to  the  failure  to  file  a 
contractor's  bond,  and  the  evidence  shows 
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three  contracts  for  buildings,  or  parts  o( 
buildings,  on  th«  Bame  property  as  part 
of  a  single  enterprise,  It  can  make  no  differ- 
ence to  the  owner  whether  the  liens 
chargeable  against  the  property  arise  un- 
der one  or  other  of  the  contracts,  and  an 
allegation  In  the  complaint  of  one  contract 
does  not  constitute  a  fatal  variance  when 
the  proof  shows  another  contract. — Consoli- 
dated Iiuniber  Co.  v.  Bosworth,  40  Cal.  App. 
SO.  180  Pao.  60,  following  doctrine  In  Booth 
V.  Pendola,  SS  Cal.  86,  23  Pac.  SOO.  26  Pao. 
1101;  Kritter  T.  Tracy  Engineering  Co.,  16 
Cal.  App.  287,  116  Pao.  700;  Acme  Lumber 
Co.  V.  Wessllng,  19  Cal.  App.  «06,  126  Pac. 
167. 

299.  Same— Stvi^Mtlc*  —  Apportlontncnt 
of  faads— Priority  of  lieu.— The  apportion- 
ment of  funds  coming  to  a  contractor  on 
the  foreclosure  of  mechanics' -Hen  claims 
under  the  provisions  of  the  above  section,  is 
entirely  separate  and  distinct  from  the 
remedy  under  the  provisions  of  section 
1184,  post,  under  which  section  persona 
serving  stop-notices  acquire  priority  of 
claims  over  other  claimants  not  serving 
■top-notlcea.i-Southern  California  Electric 
Co.  V.  McDonald,  178  Cal.  886.  sub  nom. 
Southern  California  Electric  Co.  v.  Grant, 
173  Pac.  760. 

Aa  to  ■to»-M«teca.  see,  post.  {1184  and 
note. 

JUHK  Saste— "Time  mt  aovmeneeaient  of 
action— Notice  of  Ua  pcntfeas^Under  the 

provisions  of  section  1190,  post,  where  an 
action  to  foreclose  a  mechanics'  lien  is 
within  ninety  days,  the  lien  of  the  claim 
continues  during  the  pendency  of  the  ac- 
tion, and  the  filing  of  a  notice  of  lis  pen- 
dens Is  not  essential  to  the  continuance  of 
the  lien.— Tulloh  v.  Boyce  (CaL  Sup.),  37 
Cal.  App.  763,  177  Pao.  847. 

801.  Same— Unpaid  balance  mt  tke  coa- 
traet-pricc— A  fntid  set  aiMrt  for  tkc  Mtlii- 
faction  of  Ue«-claimanta  and  a  charge  upon 
the  land  to  secure  the  payment  of  this  bal- 
ance to  them  Is  created  for  their  benefit. 
No  unsecured  creditors  of  the  contractor 
such  as  the  materialman  or  mechanic  fail- 
ing to  establish  a  lien  has  any  claim  what- 
ever against  the  owner  or  his  property,  nor 
can  he  have  as  against  holders  of  valid 
liens  any  claim  upon  the  fund  set  apart  by 
law  for  Honors, — Stockton  Ltumber  Co.  V. 
Schuler.  155  Cal.  411,  413,  101  Pac.  807. 

302.  It  has  been  held  that  a  general 
rredltor  is  not  entitled  to  a  judgment  pro- 
viding that  the  remainder  of  the  fund  duo 
from  the  owner  to  the  contractor  after  the 
payment  of  the  valid  liens  if  any  there  be. 
shall  be  distributed  to  him  to  the  extent  of 
his  lien;  also  that  such  general  creditor 
can  not  be  deemed  to  be  included  In  an 
offer  of  the  owner  to  pay  to  the  persons 
claiming  to  be  Uenholders  in  proportion 
to  their  respective  claims  the  amount  ad- 
mitted to  be  due  from  him  to  the  contrac- 
tor whenever  the  respective  amount  due 
each   Uenholder   la   determined. — Los  An- 


greles  Pressed  Brick  Co.  T.  Higglna.  S  Cal. 
App.  614,  Ul,  97  Pao.  414. 

S03.  Same  — TariaMc  — Pailnre  to  deny 
allesationa— EMoppcli — In  a  case  in  which 
an  action  Is  brought  to  foreclose  a  me- 
chanics" Hen  given  under  the  provisions  of 
the  above  and  following  sections,  where 
the  defendant  falls  to  answer  and  thus  to 
put  in  Issue  all  the  material  allegations  of 
the  complaint,  and  particularly  those  which 
set  forth  the  contents  of  the  liens,  the  de- 
fendant-owner win  be  estopped  to  raise  the 
Question  of  varlanoe  between  the  claim  of 
lien  and  the  proof. — ^Krenwinkel  Henoe. 
42  Cal.  App.  680,  188  Pac  957. 

As  to  varlanec  K«B«raIlrf  see,  post,  1 1187 
and  note. 

304.  Form  of  actloB— Aaeamprit. — Where 
statute  declares  that  contract  shall  be 
wholly  void  for  ftillure  to  record,  it  means 
that  it  is  wholly  void  as  to  subcontractors, 
materialmen,  artisans,  and  laborers,  who 
thereupon  become  entitled  to  liens  for  full 
value  of  their  material  and  service,  and  are 
deemed  to  have  furnished  them  to  owner  at 
his  special  request.  Law  never  meant  to 
reward  contractor  for  his  disobedience  by 
conferring  upon  him  for  Its  violation 
greater  rights  than  would  have  been  his 
had  he  obeyed  it.  Therefore,  as  between 
contractor  and  oWner.  contract  must  re- 
main as  measure  and  test  of  contractor's 
right  to  recover. — L>aldiaw  v.  Marye,  133 
Cal.  170,  176,  65  Pac.  3B1,  overruling  Reb- 
man  v.  San  Gabriel  Valley  lAnd  *  Water 
Co.,  9S  Cal.  390,  896,  30  Pac.  564. 

305.  Original  contractor  may  maintain 
his  suit  in  Implied  assumpsit,  and  findinK" 
that  alleged  contract, — only  contract  re- 
lied upon  by  owner, — never  had  been  re- 
corded and  was  therefore  wholly  void,  is 
equivalent  to  finding  that  there  was  no 
written  contract;  this  conclusion  Is  not  af- 
fected by  facts  that  writing  corresponding' 
in  form  to  alleged  contract  had  been  signed 
and  delivered  by  parties,  and  that  labor 
may  have  been  done  and  materials  furnished 
In  accordance  with  terms  of  that  paper. — 
Rebman  v.  San  aabriel  Valley  Land  &  Wa- 
ter Co..  95  Cal.  390,  895.  30  Pac.  664,  over- 
ruled In  Laidlaw  v.  Marye,  138  Cal.  170,  176, 
66  Pac.  391,  holding  that  as  between  owner 
and  contractor,  contract  must  remain  not 
basis  of  his  recovery  but  measure  and  test 
of  his  right  to  recover, — that  contractor 
must  still  show  substantial  compliance  with 
its  terms  to  warrant  any  recovery  at  all — 
and  measure  to  recover  even  under  implied 
assumpsit  must  be  limited  as  to  him  by 
contract-price. 

300,  Same  —  ProeeedlBga  Id  rem. — Action 
to  enforce  mechanics*  Hen  is  of  nature  of 
proceeding  in  rem;  no  personal  Judgment 
can  be  recovered  against  an  estate,  payable 
<n  due  course' of  administration;  and  such 
lien  is  not  a  "claim"  within  meaning  of  sub- 
division 3  Of  section  1880,  post. — Booth  v. 
Pendola,  88  CaL  86.  43,  23  Pac.  200,  IB  Pac 
1101. 
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SOT,  Same— StatatoiT^Actlon  to  enforce 
Jlens  under  mechanlcB'-lien  law,  though 
statntory,  is  in  Its  essential  features  equi- 
table.—Dunlop  V.  Kennedy.  4  Cal.  Unrep. 
196,  S4  Poc.  92,  96. 

S08.  GarnUbaient  —  BIffht  to  saralah 
inonpr*  ol  eoutraetor  in  hands  of  owner  is 

ilmlteiJ  by  terms  of  the  section  to  "persons 
named  In  above  section,  and  Is  cumulative 
or  additional  remedy  given  for  purpose  of 
enforcing  in  anotlier  mode,  right  for  which 
by  above  section  lien  is  authorized  upon 
property  upon  which  labor  has  been  per- 
formed or  for  which  materials  were  fur- 
nished."— BianchI  t.  Hughes,  124  Cal.  24. 
28,  66  Fac.  610. 

Aa  ta  right  to  garnUb  money*  of  contrac- 
tor   Id    band*    of   owner,    and  limitation 

tbcreof,  see,  post,  81184  and  note  par.  37. 

80e.  Gradlog  —  Lien  for  grading  city 
afreets  Is  not  Included  under  "improvement" 
within  meaning  of  above  section.  Lien  Is 
given  to  contractor  for  such  work  under 
section  1191.  post.— Warren  t.  Hopltins,  110 
Cal.  606,  510,  42  Pac.  986. 

Aa  to  grading  and  otHer  Improvements  of 
land  done  IndependcatlT'  of  and  not  as  nee- 
eitaary  part  of  the  contmet,  see,  post,  g  1191 
and  note. 

Aa  to  bomestead.  liable  to  forced  «ale 
for  mcebwBlea*,  eontmetora',  and  othera' 
llena,  see  Kerr's  Cyc.  Civ.  Code.  2d  ed., 
gg  1240,  1241  and  notes. 

«10.  ^'Improvement" — Definition  of  term. 
— ^Where  "Improvement"  Is  used  as  equiva- 
lent to  object  upon  which  labor  has  been 
performed  It  is  not  to  be  construed  as 
equivalent  to  labor  Itself.— Davis  v.  Mc- 
Donough.  109  Cal.  547.  551,  42  Pac.  450. 

til.  Intereat— Can  not  be  recovered  prior 
to  decialoB  of  case  where  action  Is  brought 
on  quantum  meruit  for  reasonable  value  of 
services  and  materials,  etc.— Macomber  t. 
BIgelow,  123  Cal.  632,  625,  56  Pac.  449.  See 
Cor  v.  McLaughlin,  76  Cal.  60,  9  Am.  SL  Rep. 
164,  18  Pac.  100;  Swinnerton  T.  Argonaut 
Co..  112  Cal.  376,  44  Pac.  719. 

Aa  to  IntcreU,  see  pars.  268-270,  this  note. 

Sti.  Interest  on  claim  is  not  authorized 
prior  to  rendition  of  judgment. — Macomber 
V.  BIgelow.  126  Cal.  9,  16,  68  Fac  818.  See 
Cox  V.  McLaughlin,  76  Cal.  60,  9  Am.  St. 
Rep.  164,  18  Fac.  100;  Sasterbrook  v.  Far- 
quharson,  110  Cal.  811,  48  Fac.  811;  Swinner- 
ton V.  Argonaut  Co.,  112  Cal,  876,  44  Fac. 
719. 

SIS.    Interest  In  property  anb|eet  to  Ucn. 

—Under  the  provisions  of  the  above  sec- 
tion and  of  section  1192,  post,  the  Interest  of 
the  owner,  or  other  person  having  or  claim- 
ing any  Interest  in  the  land  upon  which  a 
building  is  erected  or  an  Improvement 
made,  no  matter  what  that  Interest  may  be. 
whether  legal  or  equitable,  is  subject  to  me- 
rhanlcs'  liens.— Allen  v.  Wilson,  178  Cal 
674,  174  Pac.  661. 


ZCOl 


SU.  Judgment  —  On  forevleanre  of  me- 
cbanlcs'-llen  claim.— As  to  generally,  see 
pars.  271-276.  this  note. 

316.  Jurisdiction  of  court — Amount  In- 
volved aa  affecting. — Sum  of  money  involved 
Is  not  substantive  ground  on  which  Juris- 
diction of  superior  court  rests  In  any  de- 
gree; jurisdiction  must  be  supported.  If  at 
all,  where  amount  Is  less  than  three  hun- 
dred dollars,  upon  demand  and  claim  of 
lien,  on  mere  Incident  of  debts  claimed  by 
plaintiffs  reapectively  in  consolidated  ac- 
tion, viz.,  lien  and  equitable  remedy  of 
foreclosure,  and  in  such  case  If  lien  falls, 
court  can  administer  no  equitable  relief 
whatever,  and  it  must  logically  follow  that 
residue  of  action — dispute  concerning  money 
less  than  three  hundred  dollars  In  amount 
— ran  no  longer  engage  attention  of  court. 
—Miller  V.  Carlisle,  127  Cal.  827,  831,  69  Fac. 
785. 

««.  Dlstlngulabcd  from  Dashlell  y. 
Sllngerland,  60  Cal.  663,  In  which  so-called 
ad  damnum  clause  of  complaint,  when 
stated  In  good  faith,  becomes  test  of  Juris- 
diction, and  If  amount  equals  or  exceeds 
three  hundred  dollars,  superior  court  ob- 
tains Jurisdiction  and  may  render  Judgment 
for  such  lesser  sum  as  evidence  may  Justify. 

SIT.  Jury  trial — On  forecloanre  of  me- 
cbnnlM*  lien*. — Defendant  may  not  demand, 
notwithstanding  fact  legal  Issue  may  be  In- 
volved.— Coghlan  v.  Quartararo,  15  Cal. 
App.  666,  115  Pac.  664. 

818.  Laborera*  Hen — In  genera  I  .—Laborer 
who  performs  labor  upon  and  In  construc- 
tion of  building  Is  entitled  to  enforce  his 
Hen,  where  such  lien  has  been  duly  filed  un- 
der above  Sectl  on.— Patent  Brick  Co  v 
Moore,  76  Cal.  205,  212,  16  Pac.  890. 

Aa  to  right  of  laborer  to  lien  tor  labor 
performed  «»on  bnlldtng  or  Improvement. 

see  para.  461-616,  this  note. 

819.  Same— Materialmen  ntt  Included.^ 
Laborers'  liens  do  not  Include  Hens  of  ma- 
terialmen any  more  than  they  do  those  of 
architects  or  contractors  or  subcontractors 
—Richards  v.  Shear,  70  Cal.  187.  189,  11  Pac 
607. 

As  to  rlgbt  of  materialman  to  Hen  for 
materials  farnlsbrd  tor  building  or  Improve- 
ment and  entering  Into  or  conanmcd 
therein,  see  pars.  174.  294.  296,  this  note. 

Aa  to  liquidated  damagea  and  penalty  for 
tallnre  of  non-completion,  see  Kerr's  Cyc 
Civ.  Code,  2d  ed.,  j  1671  and  note. 

sac.  Law  of  tbe  cases— On  forecloanre  of 
mecbnnlca'  Hen.— Aa  to  generally,  see  par 
879,  this  note.  *^ 

S21.  Lien— Of  laborers,  materialmen,  etc 

—As  to  right  to.  see  pars.  451-516.  this  note! 

Saz.  Same— Variance  In  claim  of  and 
evidence.— When  fatal  and  when  Immate- 
rlal.- See.  post,  S 1187.  note  pars.  J68-176. 

3M.  Mnntels.  tiles,  grates,  ond  appnr- 
tenanccN  thereto  are  material."  and  furnlsh- 
■^rs   thereof   are  not   original  contractors 
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Within  mcanlsff  of  iection. — ^Bennett  v. 
Davlfl.  113  Cal.  S8T,  S40,  64  Am.  St.  Rep.  846, 
4E  Pac.  684. 

324.    HaterlalmcB— A*  to  «>«nal  cl«liiianta 

on   foreclosure   of   mechanlCB*   liens. — See 
par.  261,  this  note. 

am.  Materials  must  be  tnralMbed  to  be 
■s«d.  aad  maHt  actuailr  be  n«ed.  In  con- 
struction of  building  or  o-ther  structure 
against  which  lien  is  sought  to  be  enforced, 
to  entitle  materialmen  to  such  lien  under 
above  section. — Stlmson  Mill  Co.  v.  Los  An- 
geles Traction  Co.,  141  Cal.  SO,  32.  T4  Pac. 
367.  See  Houghton  v.  Blake,  6  Cal.  240: 
Patent  Brick  Co.  v.  Moore,  76  Cal.  211.  212. 
16  Pac.  890:  Silvester  v.  Coe  Quicksilver 
Mln.  Co..  80  Cal.  613,  22  Pac.  217;  Bewick  v. 
Mulr,  83  Cal.  373.  23  Pac.  390;  Roebling'a 
Sons  Co.  V.  Bear  Valley  Irr.  Co.,  99  Cal.  488, 
34  Pac.  80:  Hamilton  v.  Delhi  Mln.  Co.,  118 
Cal.  148.  163,  154.  50  Pac.  378. 

SM.  Same — Failure  of  court  to  flad  that 
m^terlalB  furnished  by  llen-claimants  were 
furnished  to  be  used,  and  that  they  were 
used  In  building,  is  fatal  objection  to  Judg- 
ment, as  such  flnding  la  necessary. — ^Wilson 
V.  Nugent,  126  Cal.  280,  284,  67  Pac.  1008. 

327.  Sama— Fladlasa  tkat  aiaterlaU  were 
faralalied  should  also  state  that  such  ma- 
terials had  been  used  In  work  done,  for.  If 
not  used,  there  can  be  no  lien  by  material- 
man against  owner. — Bewick  v.  Mulr,  83 
Cal.  368.  373,  23  Pac.  389.  See  Silvester  v. 
Coe  Quicksilver  Mln.  Co..  80  Cal.  510,  22  Pac. 
217. 

Aa  to  ftadlaca  veneraily.  see  pars.  259-267, 
this  note. 

838.  Same — Material  moat  be  taralahed 
expreMlr  for  partlcnlar  balldlng  on  which 
Hen  is  asserted.— Weatherly  v.  Van  Wyck, 
128  Cal.  329,  330.  60  Pac.  846;  Bottomly  v. 
Rector  of  Grace  Church.  2  Cal.  90;  Hough- 
ton V.  Blake,  6  Cal.  240;  Holmes  v.  Rlchet, 
66  Cal.  807,  88  Am.  Rep.  64;  Cohn  v.  Wright, 
89  Cal.  86.  Pac.  643;  Roebllng's  Sons  Co. 
V.  Bear  Valley  Irr.  Co.,  99  Cal.  488,  490,  34 
Pac.  80. 

329.  Materialman  will  have  no  lien  upon 
building  for  value  of  materials  unless  such 
materials  are  actually  used  therein. — Ben- 
nett V.  Beadle.  142  Cal.  239,  242.  75  Pac.  843. 

Aa  to  materialmaB,  mm  much,  not  oririnal 
coatraetor,  see,  post,  S  1187  and  note  par. 
139. 

too.  Material*  aiied  "la  the  atraeture" — 
Means  that  they  maNt  be  naed  a«  matcrlala 

of  which  it  is  constructed,  not  merely  In 
process  of  construction. — Stlmson  Mill  Co. 
V.  Los  Angeles  Traction  Co.,  141  Cal.  SO, 
S2,  74  Pac.  867.  See  Gordon  H.  Co.  v.  San 
Francisco  S.  R.  R.  Co.,  86  Cal.  620,  26  Pac. 
125;  Hamilton  v.  Delhi  Mln.  Co.,  118  Cal.  148, 
153,  60  Pac.  378. 

Aa  to  lambcr  aaed  and  xconHomed"  la 
balldlas  drain*  ar  caaals  aa  beloK  part  of 
atraetUK*  see  par.  174,  this  note. 

SSI.  HemoTaadBB^SlKaatvre. — The  stat- 
ute doea  not  require  memorandum  to  be 


signed  nor  Is  it  necessary  that  signatures 
to  plans,  specifications,  and  drawings  should 
be  copied  Into  memorandum  to  make  It 
sufflcient,  where  It  appears  by  recital  In 
copy  of  articles  of  agreement,  which  con- 
stituted part  of  memorandum  filed,  that 
drawings  and  spebltlcatlona  had  been  signed 
by  parties. — Bllnn  Lumber  Co.  v.  Walker. 
129  Cal.  62,  68,  61  Pac.  6S4.  See  Joost  t. 
Sullivan,  111  Cal.  386,  294,  43  Pac  896. 

Aa  to  wTlttcB  coatraet*  see  pars.  682-683. 
this  note. 

382.  Memorandum  Is  not  required  to  be 
slcned  or  subscribed  by  parties;  and  memo- 
randum Is  sufficient  where  It  sets  forth 
names  of  parties  and  states  they  are  all 
parties  to  contract. — Joost  v.  Sullivan,  111 
Cal.  386,  294,  43  Pac.  896. 

S8S.  Saaie — InaafleleBcy  of. — As  to  mem- 
orandum insufficient  for  not  containing- 
proper  statement  of  general  character  of 
work  to  be  done, — Butterworth  v.  Levy. 
104  Cal.  506.  608,  38  Pac.  897.  See  Willam- 
ette Steam  Mill  Lumber  &  Mfg.  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  235.  29 
Pac.  629;  Qreiff  v.  Rlordan,  99  Cal.  316.  320. 
83  Pac.  913. 

U4.  game  Vcrbatlaa  e^r  •<  caatnet 
Is  memorandum. — ^Bllnn  Lumber  Co.  t. 
Walker,  129  Cal.  63,  66,  61  Pac.  664. 

Aa  to  mmitniBdam  af  cratniet  kcM  a«a- 
aleat  eoaipltaBce  with  atatatc,  see  Bllnn 
Lumber  Co.  v.  Walker,  129  Cal.  63.  64.  61 
Pac.  664. 

335.  HIalas  clalau — Aa  ta  what  ara. — 

Where  several  claims  or  locations  ar« 
owned  and  operated  as  one  mine,  as  against 
parties  so  uniting  them',  they  may,  for  pur- 
poses of  lien  law,  be  regarded  and  treated 
aa  single  claim  and  declared  on  as  such. — 
Hamilton  v.  Delhi  Mln.  Co.,  118  Cat.  148,  161, 
50  Pac.  378.  See  Malone  v.  Big  Plat  Gold 
Mln.  Co.,  76  Cal.  578,  583,  18  Pac.  772. 

336.  "Mining  claim"  Is  name  given  to 
that  portion  of  public  mineral  lands  which 
miner  for  mining  purposes  takes  up  and 
holds  to  accordance  with  mln  ins  law. — 
Morse  v.  De  Ardo,  107  Cal.  623,  6ZS.  40  Pac. 
1018,  quoting  from  Mt.  Diablo  Mill  ft  Mln. 
Co.  v.  Calllson.  5  Sawy.  C.  C.  4S9.  17  Ped. 
Gas.  918;  Helm  v.  Chapman,  86  Cal.  291,  S 
Pac,  352;  Williams  v.  Santa  Clara  M.  Ansoc. 
66  Cal.  193,  5  Pac.  8S;  Bewick  v.  Mulr,  83 
Cal.  373,  23  Pac.  890. 

337.  Same— Iroa  pipes,  Jolata,  machlaerr, 
etc.,  held  for  purpose  of  lien,  to  be  part  of 
mine,  whether  attached  to  it  or  not. — Malone 
V.  Big  Flat  Gold  Mln.  Co.,  76  Cal.  678.  583. 
18  Pac.  772. 

Aa  ta  llxtnrcB  to  aUae  see  Kerr's  Cyc.  Civ. 
Code,  2d  ed..  !  661  and  note. 

838.  Same — loclnsloa  of  laad  held  aader 
Spaalah  graat,  adjacent  to  mining  land, 
does  not  Vitiate  notice  of  lien,  if  such  land 
constituted  any  part  of  mine. — Bawlck  v. 
Mulr,  83  Cal.  368.  372,  23  Pac.  389.  See  Ma- 
lone v.  Big  Flat  Gold  Mln.  Co.,  76  CaL  678, 
583,  18  Pac.  772. 
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Same  — *«Is  «  ■tnicturc.'*—Mine  la 
structure  within  meaning  at  statute. — 
Helm  T.  Chapman,  6S  Cal.  291,  B  Pac.  SS2; 
Williams  V.  Mountaineer  Qold  Mln.  Co.,  lOS 
Cal.  134,  142,  34  Pac.  702,  36  Pac.  388.  See 
Helm  V.  Chapman,  $6  Cal.  291,  5  Pac.  S62; 
Silvester  v.  Coe  Quarts  Min.  Co.,  80  CaL 
610,  22  Pac.  217. 

S4Ai  §am^— Labor  apoa  mtac<— Above  sec- 
tion Is  sufnciently  broad  to  entitle  to  Hens 
lor  work  and  labor  done  In  "breaking  down 
and  tearing  away  from  face  of  drifts  and 
mine,  quartz  and  substance  of  mines." — 
Chappius  V.  Blankman,  128  Cal.  8S2,  866,  60 
Pac.  926. 

341.  Above  section  can  not  be  held  appli- 
cable to  claim  by  miner  for  labor  In  mine. 
— Reese  v.  Bald  Mt.  Consol.  Gold  Mln.  Co., 
133  Cal.  285.  289,  66  Pac.  578. 

342.  Same— Same— Character  of  labor.— 

Statute  implies  that  labor  to  be  performed 
on  any  mining  claim  for  which  lien  is  given. 
Is  labor  performed  in  course  of  actual  work 
of  raining  in  development  of  mining  claim, 
and  that  such  labor  does  not  include  aerv- 
leea  of  watchman  In  oaring  for  mine  whtla 
ic  is  lying  idle.— WlUfama  v.  Hawley,  14« 
CaL  »7,  103,  77  Pac.  762. 

S4S.  Saaae— Laad  bclA  aadar  avrlcDltaral 
vatcat  Is  not  "mining  claim"  within  mean- 
ing of  above  section  and  lien  thereon  is  not 
given  for  labor  in  sinking  shaft  upon  such 
land. — Morse  t.  De  Ardo,  107  Cal.  62Z,  626, 
40  Pac.  1018.  See  Williams  v.  Santa  Clara 
Hln.  Assoc.,  66  Cal.  108,  6  Pac.  86. 

S44.  SaHc  —  HUl  crcct««  apoa  Mlalag 
clalat  is  part  of  mine  Iteelf.—WiUlams  v. 
Mountaineer  Gold  Mln.  Co.,  102  Cal.  134, 
143,  84  Pac.  702,  86  Pac.  888.  See  Roebling'S 
Sons  Co.  V.  Humboldt  Elec.  Light  &  Power 
Co..  112  Cal.  288,  44  Pac.  668. 

840.  Saaie — Mining  and  aiULilte—lB  gca- 
cral. — Where  a  mine  and  mlUslte,  though 
designated  separately  In  the  proceedings 
to  foreclose  a  mecbanlca'  lien  thereon,  con- 
Btituts  but  a  single  plant,  the  requirement 
as  to  separate  designation  of  amount  has 
no  application. — Kritser  t.  Tracy  Bng.  Co., 
16  Cal.  App.  282.  116  Pac.  700. 

Aa  t*  ilea  far  labar  am  mlaing  elalssa, 
see,  ante,  9  686  and  note. 

Aa  ta  mlBM.  mlacrala  aad  mlalagt  seoi 
ante,  i  S86  and  note. 

S4«.  SaHe— Same  —  Mlaiag  woA^Held 
not  to  apply  to  any  work  about  a  mine 
which  does  not  constitute  for  any  purpose 
an  improvement  to  the  mine  or  the  land, 
apart  from  work  of  obtaining  ore  from  the 
rock  excavated  or  mined. — Hlgglns  v.  Car- 
lotta  Min.  Co.,  148  Cal.  704.  84  Pac.  768. 

347.  Mining  claim  la  not  subject  to  Hen 
for  any  and  every  work  that  may  be  done 
upon  or  about  it,  but  only  work  done  in 
the  development  thereof  or  In  working 
thereon  by  the  subtractlve  process. — Dan- 
aldson  v.  Orchard  Crude  Oil  Co.,  6  Cal.  App. 
641.  646,  92  Pac.  1046. 
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348.  Same — Same — Same — ^Watebman  tak« 
lag  care  of  mlalng  claim  wbllc  tbe  aame  la 
■but  dowa  and  no  operations  are  being  had 
thereon  is  not  entitled  to  Hen,  but  must 
look  to  personal  liabilities  of  the  owners. 
— Danaldson  v.  Orchard  Crude  Oil  Co.,  6 
Cat  App.  641,  646,  98  Pac.  1046. 

340.  Sam»— Same  —  Miner's  Iteaa,  f  wc- 
elo«are  of. — The  Interest  of  an  owner  de- 
fendant in  a  suit  to  foreclose  miners'  liens. 
In  whose  favor  Judgment  was  rendered.  Is 
unaffected  by  the  Judgments  rendered 
against  hla  codefendants. — Robinson  v. 
Mulr,  161  Cal.  122,  90  Pac.  521. 

As  to  partlea  to  forcelosnre  of  Ilea,  see 

par.  285-287,  this  note. 

390.  Same  —  Seme  —  Same  —  Owner  not 
pnrty. — The  interest  of  an  owner  In  a  min- 
ing claim,  who  Is  not  made  a  party  to  a 
suit  to  foreclose  a  miner's  lien  thereon,  is 
not  affected  by  a  Judgment  in  such  suit  or 
a  sale  thereunder. — -Robinson  Mulr,  161 
Cal.  122,  90  Pac.  681. 

3S1.  Same  —  Same  — •  Same  —  Sal*  aader 
Jadgment.^ — Neither  the  Hen -claimants,  nor 
the  purchasers  at  the  execution  sale  for 
their  benefit,  are  bona  flde  purchasers  for 
value  as  against  the  grantee  of  a  prior  un- 
recorded deed,  where  the  suit  was  brought 
with  full  knowledge  of  such  deed,  the 
grantee  being  made  defendant  therein,  and 
judgment  having  been  in  his  favor. — Robin- 
son V.  Mulr,  161  CaL  122,  SO  Pac.  621. 

SAa,  Same— Mlalag  maeblacry  and  tools 
furnished  for  mine  but  not  set  up  or  used 
in  Its  development  do  not  subject  it  to  lien 
for  work  In  developing  mine. — ^Hamilton  v. 
Delhi  Hln.  Co.,  118  CaL  148,  168,  60  Pac.  878. 

SB8.  Same  —  Oll-welU  ladaded.  —  Word 
"weir*  inserted  In  statute  by  amendment  of 
1899  (Stats.  1899.  p.  33)  and  in  section  1185. 
post,  at  same  time,  evidently  intended  to  in- 
clude oll-wellB  (dictum). — Parke  &  Lumber 
Co.  V.  Inter  Nos  Oil  A  Devel.  Co.,  147  Cal. 
490.  49S,  82  Pac.  61. 

304.  Sam^—Sam^— Laborer  oa  olt- wells. 
— ^Under  the  second  clause  or  subdivision 
persons  who  perform  labor  in  any  mining 
olaim  are  given  a  lien  for  the  value  of  the 
labor  done,  and  the  section  provides  that 
the  superintendent  shall  be  considered  the 
agent  of  the  owner;  this  Is  the  only  statute 
on  the  subject  applicable  to  oil-wells. — Mc- 
Creary  v.  Toronto  Midway  dl.  Co.,  Ltd.,  38 
Cal.  App.  17,  176  Pac.  87. 

865.  Lien  of  laborers  on  eighty-acre 
tract  being  developed  for  oil;  right  extends 
to  whole  tract. — Berentz  v.  Belmont  Oil  Co.. 
148  CaL  677,  118  Am.  St.  Rep.  308,  84  Pac. 
47. 

36<t>  Comparei  Berents  T.  Kern  King  OH 
ft  DeveL  Co.,  7  Cal.  Unrep.  214,  84  Pac.  46. 

807.  Hodlflcatfoa  of  contract— Pallnre  to 
record. — Renders  contract  absolutely  void 
as  between  the  parties,  and  no  recovery  can 
be  had  thereon  by  either  party,  though  the 
original  contract  was  recorded. — Condon  v. 
Donohue,  160  CaL  762,  118  Fac.  118. 
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358.  MvTlac  bnUdlMS^RemovIng  build- 
ins  Jrom  one  point  to  another  Is  performing 
labor  upon  bulldins  within  the  meaning  of 
above  section  and  contractors  are  entitled 
to  lien  therefor.— Palmer  v.  liavisne,  104 
Cal.  30.  32.  37  Pac.  775. 

359.  HuBlclpalHlea  —  Public  ImpTOve- 
mcnta  by — Equitable  sarnlahment.^ — As  to 
generally,  see  pars.  441,  504,  this  note. 

360.  NeccMSltr  tor  wriUuB  mnd  recorda- 

lioB  A  contract  for  the  sale  of  material* 

to  be  used  in  the  construction  of  a  building 
is  not  an  original  contract  within  the  mean- 
ing of  above  section,  and  hence  does  not 
need  to  be  reduced  to  writing  or  filed  for 
record.— Pugh  v.  Moxley,  184  Cal.  S74.  128 
Pac.  1035.  1038. 

861.  Same  — KmplOTve**  •wner 
carpcttter  m»  tmrnrnm  of  the  building  work 
at  a  certain  wage  per  day  which  might  and 
actually  did  amount  to  more  than  one 
thousand  dollars  for  all  the  services  does 
not  constitute  sucb  a  contract  In  excess  of 
one  thousand  dollars  as  Is  required  to  be  In 
writing,  etc.— Farnham  v.  California  Safe 
Deposit  &  T.  Co.,  8  Cal.  App.  268,  268,  271, 
96  Pac.  778. 

As  to  effects,  of  failure  of  owner  to  make 
■nd  Ole  valid  contract,  see  par.  421,  this 
note, 

362.  Same — Failure  to  record  contract. — 

Kftect  of  the  failure  of  the  contractor  or 
owner  to  record  the  contract  is  to  render 
the  contract  void  as  a  llmlUtlon  of  the 
liability  of  the  owner.  The  obligation  of 
the  owner  to  pay  the  laborer  and  material- 
man Is  no  longer  limited  by  the  contract- 
price  It  he  fall  to  record  and  the  penalty  as 
to  him  is  the  exercise  by  Hen-claimants  of 
a  right  of  lien  co-extenslve  with  the  value 
of  the  property.— L.0S  Angeles  Pressed  Brick 
Co.  v.  HIgglns,  8  Cal.  App.  614,  626.  87  Pac. 
414. 

See  par.  63,  this  note. 

As  to  failure  to  file  eontmet  for  reeor*, 

see  pars.  63.  64,  this  note. 

As  to  failure  to  record  modified  eoatruct* 

see  pars.  67.  357,  this  note. 

363  Failure  to  record  the  contract  does 
not  affect  the  contractual  rights  of  the  par- 
ties in  any  manner.  It  only  affects  the 
fund  from  which  their  demands  may  be 
paid  after  a  judgment  Is  obtained  and  a 
right  of  lien  cBtabllahed.— Los  Angeles 
Pressed  Brick  Co.  v.  HIgglns,  8  Cal.  App. 
514,  626,  97  Pac  414. 

364.  Same  —  Same  —  Materialman's  con- 
(^aot.— The  provisions  of  above  section,  that 
all  contracts  over  one  thousand  dollars 
Phall  be  recorded,  does  not  apply  to  the  con- 
tracts of  materialmen,  and  it  is  well-settled 
that  the  failure  to  record  the  contracts  of 
materialmen  does  not  render  them  void.— 
Blanck  V.  Commonwealth  Amusement  Corp.. 
19  Cal  App.  720,  127  Pac  805.  See  Hinck- 
ley V  Fields  Biscuit  Co.,  91  Cal.  136.  27  Pac. 
594;  Roebllng  Co.  v.  Humboldt  County,  112 
Cal.  288,  44  Pac.  668;  Bennett  v.  Davis,  113 


Cal.  337,  54  Am.  St.  Rep.  334.  45  Pac  684; 
Bryson  v.  McCone,  121  Cal.  153,  68  Pac.  687. 

866.  Same  Oral  contract  not  recorded— 
Notice  of  nonllabllltr. — Where  the  contract 
was  oral,  and  was  not  signed  or  filed  in  the 
recorder's  office,  and  the  complaint  In  an  ac- 
tion on  such  contract  showed  these  facts, 
such*  complaint  states  no  cause  of  action, 
notwithstanding  an  averment  that  the  own- 
ers, after  knowledge  of  the  contract,  failed 
to  post  the  notice  required  by  section  1192. 
post. — Peterson  v.  Frelermuth,  17  Cal.  App. 
61S,  121  Pac  299. 

808.  Same  — Two  eoatracta  aeecaaary* 
when. — Where  a  contract  was  made  tor  the 
construction  of  a  shed,  and  a  subsequent 
contract  was  made  for  the  remodeling  of  a 
stable,  so  that  the  two  buildings  were  to 
be  Joined  together,  such  contracts  can  not 
be  Joined  together  as  one  Individual  con- 
tract, but  must  be  regarded  as  separate  and 
distinct  agreements,  within  the  meaning 
of  above  section,  requiring  that  a  building- 
contract  must  be  expressed  in  writing  and 
recorded  when  the  amount  to  be  paid  there- 
under exceeds  the  sum  of  one  thousand  dol- 
lars, and  when  so  regarded  it  is  not  neces- 
sary to  the  validity  of  these  agreements 
that  they  should  have  been  expressed  In 
writing  and  recorded. — Acme  Lumber  Co.  T. 
Wessling,  19  Cal.  App.  406,  126  Pac.  167. 

307.  Same  —  Unrecorded  contract  is  not. 
under  above  section,  void  as  between  th» 
parties  to  it. — Lacy  Mfg.  Co.  v.  Los  Angeles 
Gas  &  m.  Co..  12  Cal.  App.  37,  42,  108  I^c. 
418. 

An  to  volfi  eoatracta,  see  pars.  76,  267-272. 

this  note. 

As  to  nnrecorded  eowtmct  belMc  void,  sm 

par.  76,  this  note. 

Same — AlUwatloa  of  amount  of  mmt  caacM- 
tlal  In  action  on,  see  par.  241,  this  note. 

368.  Notlee  of  llou^Fact  that  notice 
does  not  state  at  what  time  during  course 
of  claimants  employment  title  passed  from 
one  owner  to  another  does  not  affect  valid- 
ity of  notice.  Notice  Is  sufUclent  If  name 
of  person  alone  Is  given  who  was  owner 
when  lien  was  filed. — Ah  Louis  v.  Harwood. 
140  Cal.  500,  504,  74  Pac.  41. 

As  to  notice  of  claim  of  lien,  form  anfi 
■ufflclency  of.  see,  post,  |  1187  and  note. 

360.  Same  —  Stntlng  name  of  reputed 
owner. — If  claimant  In  good  faith  slates 
name  of  reputed  owner  he  shall  not  lose  his 
lien  If  he  shall  afterward  ascertain  that 
some  other  person  was  owner. — Corbett  v. 
Chambers,  109  Cal.  178,  184,  41  Pac.  873;  Ah 
Louis  V.  Harwood,  140  Cal.  500.  604,  74  Pac. 
41. 

870,  Notice  te  withhold  payment  from 
contnctor-^allnre  to  BiTe-r— Persona  claim- 
ing liens  for  labor  performed  and  materials 
furnished  In  the  construction  of  a  building 
who  have  not  served  notice  upon  the  owner 
to  withhold  any  sums  due  the  contractor, 
can  not  compel  the  owner  to  pay  them.  In 
addition  to  the  final  payment  of  twenty- 
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Ave  per  cent,  the  amounts  of  prior  pay- 
ments actually  earned  by  the  contractor  on 
or  before  completion,  but  advanced  by  the 
owner  before  the  date  when  such  payments 
were  due  under  the  contract. — Pacific  Sash 
A  Door  Co.  V.  Blderton,  167  Cal.  563,  140 
Fae.  S47. 

Aa  to  >tov-Btttlee  ur  aotlee  to  withhold 
arcaerallTt  see,  post,  S  11S4  and  note. 

371.  The  only  fund  available  to  the  Uen- 
claimant  who  has  served  no  notice  to  with- 
hold Is  the  thirty- five-day  payment  of 
twenty-flve  per  cent,  and  he  is  not  affected 
by  and  can  not  take  advantage  of  the  fact 
that  other  payments  have  been  prematurely 
made. — Pacific  Sash  ft  Door  Co.  v.  Elderton, 
167  Cal.  66S.  140  Fac.  247. 

879.    Oral   coBtraeta  —  EWeet  of.^ — ^As  to 

erenerally,  see  par.  860-367,  thU  note. 

Aa  to  ncceaaltr  that  halldlBK-eoatraet 
shall  be  In  iTrltln^  and  Tccordcd,  see  para. 

S60-367,  this.  note. 

873.  OrlKlnal  contractor*  —  Who  are — 
Elmplorera  and  emploreee,^ — Where  employ- 
ees of  contractors  are  entitled  to  liens 
which  take  precedence  over  Hens  of  their 
employers,  such  oontraotors  In  order  to  dis- 
tinguish their  atatna  ar«  original  contrac- 
tors within  meanlnff  of  above  section,  mak- 
ing their  liens  subaeauent  to  Hens  of  their 
employees.— La  QrlU  v.  Mallard,  90  Cal. 
37S,  S76.  27  Pao.  294. 

S74.    FavertMS  aad  deeoratlnv  hooso  with 

paper  decorations  ta  as  much  suWect-matter 
of  lien  aa  painting  or  putting  on  hard 
finish  of  plaster.— La  anil  v.  Mallard,  »0 
Cal.  S73,  876,  27  Pac.  Z94. 

S78.  ParHea— To  aetloa  to  foreelose 
ehanlc*^  Ilea.— As  to  generally,  see  pars. 
2li6-287,  this  note. 

37C  Sane— ComtractOTO  — Joinder  of  aa 
codefeadaats. — In  action  by  materialmen  to 
foreclose  lien  for  material  furnished  in 
erection  of  building,  where  prior  to  comple- 
tion of  contract  original  contractors  aban- 
doned work,  in  action  so  brought  to  recover 
value  of  materials  furnished,  held  that  con- 
tractors, while  they  were  proper  parties  to 
action,  were  not  necessary  parties,  and  if 
defendant  desired  to  have  them  Joined  as 
codefendants  ho  should  have  made  applica- 
tion in  trial  court  for  such  order. — Taney  v. 
Morton,  94  Cal.  568,  660,  29  Pac.  1111.  See 
Russ  Lumber  Co.  v.  Garrettson,  87  Cal.  596, 
25  Pac.  747;  Oreen  v.  Clifford.  94  Cal,  49.  63. 
29  Pac.  831. 

8TT.  Saate— Practice  la  actimia  for  fore- 
cloanrc  of  materlalnaa'a  Ilea  In  making 
owner  and  contractor  parties  defendant, 
and  uniting  personal  action  against  con- 
tractor for  money,  with  action  to  establish 
Hen  for  foreclosure  against  owner,  Is  com- 
mendable practice,  in  that  It  prevents  mul- 
tiplicity of  suits,  and  thus  saves  labor  and 
expense. — Giant  Powder  Co.  v.  San  Diego 
Flume  Co..  78  Cal.  HZ.  198,  20  Pac.  419. 


378.  FarBeat  In  iastalmeata — Architect's 
certiBcatc. — ^As  to  generally,  see  par.  71, 
this  note. 

STB.  Personal  action  —  Liea  nnder  me- 
cbanlca'-llen  act  la  bat  collateral  »ecurlt7 

for  debt:  and  claimant  has  also  convenient 
remedy  by  personal  action. — Germania 
Building  &  L.  Assoc.  v.  Wagner,  61  Cal.  849, 
866. 

380.  Pemonal  liability  of  owner — Am  to 
generally. — Contract  made  by  statutory 
owner  can  not  render  real  owner  perwonally 
liable;  only  remedy  against  him  for  labor 
and  materials  furnished  at  instance  of  con- 
tractor only  Is  foreclosure  of  Hens,  but  for 
labor  and  materials  furnished  at  his  In- 
stance he  Is  personally  liable  and  may  be 
made  party  defendant  in  actions  to  fore- 
close liens,  and  In  such  case  personal  Judg- 
ment may  be  entered  against  him. — Mc- 
Menomy  v.  White,  116  Cal.  339,  343.  47  Pac. 
109.  See  Southern  California  Lumber  Co. 
V.  Schmitt,  74  Cal.  626,  16  Pac.  616;  Giant 
Powder  Co.  v.  San  Diego  Flume  Co.,  78  Cal. 
193,  20  Pac.  419;  Kellogg  v.  Howes,  81  Cal. 
170,  180,  «  L.  R.  A.  588,  22  Fac.  609;  Davles 
Henderson  Lumber  Co.  v.  Gottschalk,  81  Cal. 
641,  647,  22  Pac.  860;  Wood  v.  Oakland  T. 
Co.,  107  Cal.  602,  40  Pac.  806;  McClaln  v. 
Hutton,  131  Cal.  182,  144,  61  Fae.  173,  63  Pao. 
182,  623. 

881.  Owner  Is  not  made  personally  liable 
to  materialman,  where  subcontractor  was 
personally  liable,  and  personal  Judgment 
was  rendered  against  contractor  In  court 
below,  but  property  of  owner  is  made  liable 
for  material  he  actually  received  and  re- 
tained In  his  building,  independent  of  per- 
sonal liability. — ^Davlea  Henderson  Lumber 
Co.  v.  Gottschalk,  81  Cal.  641,  647,  22  Pac. 
860. 

382.  No  personal  liability  is  incurred  by 
owner  as  to  contract  between  employees  and 
subcontractor  for  labor,  but  Improvements 
are  made  subject  to  Hen  therefor  In  favor 
of  employees  performing  labor  oq  such  Im- 
provements.— Macombor  v.  Blgelow,  1Z6  Cal. 
9,  14,  68  Pac.  312. 

383.  Person*  and  property  subject  to  Hen. 
— While  it  may  be  true  that  the  theory 
upon  which  the  mechanics'-llen  law  la  based 
Is  that  the  owner  receives  the  benefit  which 
he  is  estopped  to  deny,  yet  our  statute  does 
not  seem  to  contemplate,  as  an  essential 
prerequisite  to^the  existence  of  a  lien  under 
it,  that  the  owner  must  be  benefited  by  the 
labor  bestowed  or  the  materials  furnished, 
— Hardwood  Interior  Co.  v.  Bull,  24  Cal. 
App.  129,  140  Pac.  702. 

384.  The  above  section  provides  that  cer- 
tain designated  persons  shall  have  a  lien 
"for  the  value"  of  the  labor  done  and  ma- 
terials furnished;  and  this  phrase,  In  the 
absence  of  fraud,  means  the  "agreed  value" 
In  cases  based  upon  contract. — Hardwood 
Interior  Co.  v.  Bull,  24  Cal.  App.  129,  140 
Pac  702. 
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88S.  Pinna  and  drawlnca — SM-prlBt  copy. 
—Plans  and  drawlnsB  are  as  much  part  of 
contract  aa  paper  containing  acreementa  or 
covenants  of  parties  with  orlKlnal  algna- 
tures,  or  original  apeolflcatlons  with  par- 
ticular siffnatures,  and  it  la  Just  as  neces- 
sary to  file  such  plans  and  drawings  In  tbe 
recorder's  office  as  to  file  either  of  others; 
and  since  section  makes  no  provision  for 
filing  copy  of  contract  or  of  any  part 
thereof,  and  It  la  established  law  that  where 
plans  and  specifications  are  part  of  con- 
tract they  must  be  filed,  there  Is  no  war- 
rant for  holding  that  filing  of  copy  thereof 
satisfies  requirement  of  filing,  and  this  Is 
true  also  of  aun-print  copy  of  plans  and 
drawings,  bearing  photographic  represen- 
tation of  documents  and  signatures  thereof. 
— San  Francisco  Lumber  Co.  v.  O'Neil,  120 
Cal.  465,  456,  52  Pac.  728.  See  Grelg  v.  Rior- 
dan,  99  Cal.  3I6.  323,  33  Pac.  913. 

See  pars.  386,  387,  this  note. 

SSC,  Plaas  aad  specifications  — •  A  most 
Important    part    of    building    contract,  as 

M'ithout  them  nature  and  extent  of  work 
pnd  materials  to  be  furnished  can  not  be 
ascertained.  They  should  therefore  be 
made  part  of  written  contract,  and  aigped 
by  parties  In  such  way  that  no  resort  to 
oral  evidence  will  be  necessary  to  show  In- 
tention of  parties  that  they  should  be  part 
of  suQh  contract. — Donnelly  y,  Adams.  127 
Cal.  24,  26,  69  Pac,  20S. 
i    See  par.  S8B,  this  nota. 

Aa  to  drawlBsa*  plans  aad  apaellleatlons 

generallr.  >«•  paca.  176-178,  this  note. 

3ST.  Same  —  Neeesalty  tor  signlHS  and 
filing  with  bMlldlag-contraet, — As  to  gener- 
ally, see  pars.  61,  62,  this  note. 

S8S.  Pleading*— Aucadme at  to  complaint 
to  plans  sad  apcelfleBtlona.  saying  that 
provision  of  contract  requiring  plans  and 
specifications  to  be  signed  by  parties  was 
by  verbal  consent  of  both  parties  waived, 
can  not  do  away  with  provision  that  oral 
evidence  Is  not  admissible  to  contradict  or 
vary  terms  of  written  contract  nor  can 
void  contract  be  made  valid  by  such  oral 
waiver  of  any  part  of  it. — Donnelly  v. 
Adams,  127  Cal.  24,  26,  69  Pac.  208.  See  Wor- 
den  V.  Hammond,  87  Cal.  61;  Willamette 
Steam  Hill  Lumber  &  Mfg.  Co.  v.  Los  An- 
geles C.  Co.,  94  Cal.  22»,  233,  29  Pac.  629; 
Donnelly  v.  Adams,  116  CaL  129.  132,  46 
■  Pac.  916;  West  Coast  Lumber  Co.  v.  Knapp, 
122  Cal.  79,  83,  64  Pac.  633. 

Aa  to  anawer,  see  par.  218,  this  note. 

Aa  <•  comylalat.  see  para.  282-241,  this 

note. 

Aa  to  pleadlBga  mm€  laaucs*  see  pars.  288, 
289,  this  note. 

88*.  Same— Completion,  of  balldlBg, — ^Al- 
legation In  complaint  as  to  completion  of 
building  applies  to  all  Its  parts,  and  In- 
cludes excavation  necessary  to  its  construc- 
tion as  contemplated  by  contract. — Macom- 
ber  v.  Bigelow,  126  Cal.  9,  12,  58  Pac.  312 


890,  Same  —  Labor  Im  mine  —  Neceaaary 
aUcsatlona. — In  action  brought  to  recover 
amount  claimed  aa  wages,  and  to  have  said 
amount  declared  to  be  lien  upon  mine  de- 
scribed In  complaint.  It  la  essential,  under 
provisions  of  above  section,  for  plaintiffs  to 
allege  and  prove  that  labor  was  performed 
at  instance  of  owner,  or  at  Instance  of  agent 
of  owner,  within  definition  thereof  as  to 
who  shall  be  held  to  be  such  agent. — Reese 
V.  Bald  Mt.  Consol.  Gold  Min.  Co..  133  Cal. 
285,  287.  65  Pac.  578. 

SSI.  8am^— OwBCTahtp~  Snlficlent  aver- 
ment aa  to. — Complaint  sufllclently  sets 
forth  ownership  or  reputed  ownership  of 
defendants  in  property  sought  to  be  fore- 
closed, wherein  lien  attached  to  complaint, 
after  stating  manner  and  time  of  payment, 
averred  aa  to  last  payment  that  It  wa«  to 
be  paid  out  of  wages  of  "John  Lavlgne,  her 
reputed  husband,  who  was  and  still  la  re- 
puted owner  of  Lavlgne  ranch." — Palmer  v. 
Lavlgne,  104  CaL  30,  32,  37  Pac.  776. 

302.    Same— Uncertainty    I*  eomplatat.— 

Where  allegations  of  complaint  are  incon- 
sistent with  exhibit  attached,  demurrer  for 
ambiguity  and  uncertainty  Is  well  taken, 
and,  therefore,  where  complaint  shows  that 
contract  was  made  and  entered  into  with 
defendants,  and  lien  attached  to  complaint 
shows  that  contract  was  made  with  one  of 
defendants  with  full  knowledge  and  consent 
of  other,  held  that  such  complaint  was  am- 
biguous and  uncertain,  and  demurrer  upon 
that  ground  should  be  sustained.- Palmer 
v.  Lavlgne,  104  Cal.  SO,  33,  37  Pac.  776. 

3»3.  Same — Valoc  of  matcrlala.^ — Allega- 
tion of  agreed  price  for  materials  Is  sulTt- 

cient  showing,  prima  facie,  of  their  value 
and  is  equivalent  to  allegation  of  value  In 
absence  of  demurrer  for  uncertainty  in  this 
particular. — Bringham  v.  Knox,  127  Cal.  40. 
4<,  68  Pac.  198.  See  Hlmmelmann  v.  Spana- 
gel,  S9  CaL  401;  Tehama  County  v.  Bryan, 
68  Cal.  67,  8  Pac.  678;  Grant  v.  Sheerin,  84 
Cal.  197,  200,  23  Pac.  1094;  Russ  Lumber  * 
Hill  Co,  V.  Oarrettson.  87  CaL  689,  696.  26 
Pac.  747;  Amestoy  v,  Blectric  R.  T.  Co.,  95 
Cal.  311.  314.  30  Pac.  650;  HuUally  v.  Town- 
send.  119  Cal.  47,  62,  60  Pac.  1066. 

SM.    Same  —  Verlfieatioa. — Complaint  In 

action  of  character  is  not  required  to  be 
verified. — Parke  4  L.  Co.  v.  Inter  Nos  Oil  A 
DeveL  Co.,  147  Cal.  490,  494,  82  Pac.  61. 

806.  Power  aappllcd— LlcB  fOcConatltn- 
tlonallty  and  Interpretation  of  atatnte, — 
Former  section  llSSa.  post,  enacted  In  1909 
(Stats.  1909.  p.  1003),  giving  a  lien  to  per- 
sons supplying  power  by  means  of  teams, 
wagons,  vehicles,  implements,  or  appliances, 
used  in  the  construction,  alteration,  addi- 
tion to,  or  repair  of  any  of  the  Improve- 
ments or  works  mentioned  in  above  sec- 
tion, and  providing  the  same  procedure  for 
enforcing  the  lien,  and  the  same  right  to 
give  notice  to  wlthiiold  payments,  as  is 
given  to  persons  furnishing  materials,  in 
not  unconstitutional  because  such  lien  is 
nui  one  of  those  specified  In  section  16  of 
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article  XX  of  the  constitution. — M«ndenhall 
V.  Gray,  167  Cal.  233,  139  Pac.  67. 

396.  That  Bsctlon  of  the  conatitutf on,  de- 
claring that  "mechanics,  materiatmen,  arti- 
sans and  laborers  of  every  class,  shall  have 
a  Hen  upon  the  property  upon  which  they 
have  bestowed  labor  or  furnished  material 
for  the  value  of  such  labor  done  and  mate- 
rial furnished;  and  the  legrlslature  shall 
provide,  by  law,  for  the  speedy  and  efB- 
clent  enforcements  of  such  llena,"  neither 
expressly  nor  Impliedly  prohibits  the  legis- 
lature from  granting  Hens  to  other  classes 
of  persons. — ^Mendenhall  T.  Qray,  167  Cal. 
233,  139  Pac.  67. 

397.  A  claim  of  lien  for  power  actually 
supplied,  covering  only  the  period  during 
which  it  was  furnished  and  used  by  the 
contractor,  can  not  be  construed  as  claiming 
damages  for  the  failure  of  the  contractor  to 
use  the  power  during  the  entire  period  tor 
which  he  agreed  to  take  it,  merely  because 
It  contains  a  statement  that  the  power  was 
not  retained  for  the  full  contract  period, 
and  that  this  was  due  to  no  fault  of  the 
claimant. — ^Mendenhatl  v.  Gray.  167  Cal.  233, 
139  Pac.  67. 

398.  An  agreement  to  furnish  mules,  to- 
gether with  equipment,  for  a  compensation 
measured  by  the  number  of  mules  employed, 
the  equipment  and  appliances  not  to  be  sep- 
arately paid  for,  ia  not  uncertain  as  to  the 
amount  and  mode  of  payment. — Mendenhall 
v.  Gray,  167  CaL  238,  138  Pac.  67. 

]t99.  PrematVM  payment  by  •waer— Bf* 
fret  of  and  right*  of  parties,  as  to  gener- 
ally, see  pars.  BOO,  SOI,  this  note. 

MO.  Preventloa  verfmaaaee  by  •wb«f 
-JUghts  w«  UaUlltlcB  of  partlM.— As  to 
generally.  *ee  par.  64,  thla  note. 

401.  Prtorltlca — In  BiechaBieo'-llea  elalns 

there  are  no  priorities  under  present  law. — 
See  par.  293,  this  note. 

40S.  Proceedings  to  perfect  Ilea— Claim 
of  lien. — The  validity  of  a  claim  can  not  be 
affected  by  a  mistake  in  attempting  to  carry 
out  the  requirements  of  the  law  with  re- 
gard to  stating  the  name  of  the  owner  or 
reputed  owner. — Lucas  v.  Gobbi,  10  Cal.  App. 
648.  6&1,  103  Pac.  1S7. 

Aa  to  what  claim  of  Ilea  mnet  contain, 
see,  post,  S  1187  and  note. 

4(13.  Same — Same— GxccHlve  claim. — It  is 
well  settled  that  In  the  absence  of  fraud, 
the  claim  will  not  be  defeated  because  the 
claimant  has  included  too  much  in  his  no- 
tice.— Lucas  T,  Gobbi,  10  Cal.  App.  S48,  651, 
108  Pac.  15T. 

As  to  cnrora  anA  mistakes  la  claim  mt 
Ilea,  see  para.  41t»-420,  this  note;  also,  post, 
igiZOS  and  ISOSa  and  notes. 

404.  Excess  in  the  claim  of  a  mechanic's 
Hen  would  not  invalidate  it  under  the  orig- 
inal section  above,  unless  it  was  found  to  be 
"wilful  and  Intentional,"  and  under  section 
1203,  post,  as  enacted  in  1907,  or  section 
1203,  post,  as  enacted  In  1911,  it  is  provided 
that  "no  mistakes  or  errors  Id  the  statement 


of  demand  for  the  amount  of  credits  or  on- 
sets, shall  invalidate  the  lien,  unless  the 
court  finds  that  such  mistake  or  error  was 
made  with  Intent  to  defraud."  While  the 
court  expresses  its  conviction  that  the 
plaintiff  did  not  wilfully  attempt  to  assert 
a  lien  that  he  did  not  believe  he  was  en- 
titled to,  and  no  fraud  was  shown  or  Is  in- 
ferable from  the  facts,  the  lien  can  not  be 
defeated  merely  because  it  turns  out  In  the 
trial  that  the  claim  was  filed  for  too  much. 
— Henley  v.  Pacific  Fruit  Cooling  &  Vapor- 
izing Co..  19  CaL  App.  7S8,  734,  127  Pac.  800. 

405.  Same— Samc-^lled  prematarely  can 

not  be  enforced. — Baker  v.  Lake  Land  Canal 
&  Irr.  Co..  7  Cal.  App.  482.  484,  94  Pac.  773. 

406.  If  it  appear  from  the  complaint  that 
the  claim  of  lien  was  filed  prematurely,  a 
general  demurrer  must  be  sustained,  as  the 
only  Ualm  of  the  plaintiff  in  an  action  to 
foreclose  the  Hen  is  based  upon  the  theory 
of  a  compliance  by  him  with  the  provisions 
of  the  statute  in  reference  to  the  Hen. — 
Baker  v.  Lake  Land  Canal  &  Irr.  Co.,  7  Cal. 
App.  482,  484.  94  Pac  773.  , 

40T.    Same  —  Same  —  Materialman, — The 

fact  that  the  owner  neglects  to  avail  him- 
self of  the  means  afforded  by  above  section 
for  limiting  the  amount  of  Hens  which  may 
be  enforced  against  his  property  can  not 
relieve  the  materialman  from  complying 
with  the  provisions  of  above  section  thereby 
made  a  condition  without  regard  to  the 
validity  of  the  contract  for  enforcing  a 
Hen  of  material  furnished. — Nofziger  Lum- 
ber Co.  V.  Waters,  10  Cal.  App.  89,  91,  101 
Pac.  38. 

As  to  recordatloa  of  coatract  by  matcrial- 
■Ma,  see  par.  360,  this  note. 

40S.    Same  — Same  — RIglit  to  mcehaalcs* 

lien  Is  purely  creature  of  statotc  and  in 

order  to  sustain  an  action  to  foreclose  such 
Hen  It  Is  essential  that  the  complaint  show 
a  substantial  compliance  with  the  require- 
ments  of  the  statute, — Davis  v.  Treacy,  8 
Cal.  App.  395,  396,  97  Pac.  78. 

As  to  right  to  mcckaalcs*  Ilea,  see  pars. 
4Sl-fil6.  this  note. 

400.    Same— Same — Signing  and  verifying. 

—Claim  of  mechanics'  lien  snfficlently 
signed  and  verified  to  entitle  It  to  be  filed 
with  the  recorder,  when  so  filed,  becomes 
public  record  and  entitled  to  be  received  in 
evidence  under  the  rules  governing  the  ad- 
mission of  private  writings  which  may  be- 
come public  records  by  recording. — Nofziger 
Lumber  Co.  T.  Solomon,  13  Cal.  App.  621, 
626,  110  Pac.  474. 

410.  The  purpose  of  the  verification  is 
not  to  prove  the  lien  when  it  Is  sought  to 
enforce  it  in  the  court.  The  statement 
while  with  the  recorder  which  Is  required 
to  be  verified  Is  but  a  notice  by  the  claim- 
ant that  he  Intends  to  avail  himself  of  a 
right  to  a  lien  In  the  particular  case.  The 
verification  is  required  as  an  evidence  of 
good  faith  and  a  prima  facie  support  to  his 
claim  for  the  purpose  of  giving  such  no- 
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ticc  only.  The  Introduction  of  the  claim  In 
evidence  la  not  to  prove  Its  contents  but  to 
establish  that  notice  has  been  given  as  re- 
quired by  law.  It  Is  entitled  to  admlSBlon 
when  It  Is  shown  that  tt  compile!  with  the 
statutory  requirements. — ^Nofslerer  Lumber 
Co.  V.  Solomon,  13  Cal.  App.  B21,  <26,  110 
Pac.  4T4. 

411.  Claim  of  Hen  with  alffnature  and 
Terlflcation  aufllclent  to  entitle  It  to  be  filed 
with  the  recorder,  by  auch  filing  becomes  a 
public  record  attd  la  therefore  entitled  to  be 
received  In  evidence  under  the  rule  fovern- 
Ing  the  admission  of  private  writings  which 
may  become  public  records  by  recording 
under  the  statute. — Nofziger  Lumber  Co.  v. 
Solomon,  13  Cal.  App.  621.  626,  110  Pac.  474. 

412.  No  proof  of  the  genuineness  of  the 
signatures  to  the  claim  or  verification  of  a 
Hen  is  a  necessary  preliminary  to  the  ad- 
mission In  evidence  of  a  lien  properly  veri- 
fied and  filed. — Nofzlger  I^umber  Co.  v.  Solo- 
mon, 13  Cal.  App.  621,  627,  110  Pac.  474. 

413.  Same  —  Same  "Owner  or  repnted 
owner." — The  statute  requires  the  statement 
of  "the  name  of  the  owner  or  reputed  owner 
if  known."  If  the  names  are  not  known, 
the  claim  Is  aufllclent  If  it  Is  silent  on  the 
subject.  The  claimant  may  not  know  the 
owner,  and  If  he  is  Ignorant  of  his  name, 
he  Is  not  required  to  state  It. — Lucas  v. 
Oobbl.  10  Cat.  App.  648,  6S1,  lOS  Pac.  157. 

414.  Same  — Bffeet  of  Sitae  ilea   Is  to 

transfer  from  contractor  to  llen-clalmant 
the  right  to  receive  the  money  remaining 
due  under  the  contract,  so  far  as  necessary 
to  satisfy  the  lien. — Butter  v.  Ng  Chung. 
160  cal.  439,  117  Pac.  612. 

4l6h   Sam^-Effect  of  errora  In  claim  of 

Urn. — The  unintentional  inclusion  in  a  me- 
chanics' lien  of  materials  not  actually  used 
In  the  building  will  not  gender  the  lien 
void,  as  section  1203a,  post,  provided  that 
no  mistake  or  error  in  the  statement  of  a 
claim  of  Hen  will  Invalidate  it  unless  the 
court  finds  that  such  mistake  was  made 
with  the  Intent  to  defraud. — Blanck  v.  Com- 
monwealth Amusement  Corp.,  IV  Cal.  App. 
720,  127  Pac.  805. 

As  to  exoesslve  claim  of  lien,  see  pars. 
403,  404.  this  note. 

416.  No  fraud  having  been  shown  and 
none  being  clearly  inferable  from  the  facts, 
a  mechanics'  lien  can  not  be  defeated 
merely  because  It  turns  out  on  the  trial 
that  the  claim  as  filed  was  for  too  much. — 
Henley  v.  Pacific  Fruit  Cooling  &  Vaporis- 
ing Co.,  19  Cal.  App.  728,  127  Pac.  800,  802. 

417.  Since  fraud  Is  never  to  be  presumed, 
and,  before  a  party  can  be  deprived  of  his 
right  upon  a  claim  of  fraud,  the  facts  must 
be  clearly  made  out,  a  mistake  In  filing  a 
mechanics'  lien  for  an  amount  greater  than 
due  win  not  Invalidate  the  Hen  In  the  ab- 
sence of  any  showing  of  Intent  to  defraud. 
— Henley  v.  Pacific  Fruit  Cooling  &  Vapor- 
ising Co..  19  Cal.  App.  728,  127  Pac.  802. 


418.  Under  the  provisions  of  section 
1203a,  post,  as  it  existed  when  the  liens 
were  filed,  and  this  case  was  decided,  no 
mistake  or  error  In  the  statement  of  a 
claim  of  lien  will  Invalidate  It,  unless  the 
court  finds  that  such  mistake  or  error  was 
made  with  Intent  to  defraud;  and  where 
there  were  mistakes  or  errors  in  certain 
claims  of  Hen  for  materials,  by  Including 
materials  not  actually  used  In  the  building, 
but  the  court  found,  on  sufficient  evidence, 
that  such  mistakes  and  errors  were  unin- 
tentional and  free  from  fraud,  the  liens 
were  valid.  —  Blanck  v.  Commonwealth 
Amusement  Corp.,  19  Cal.  App,  720,  724,  127 
Pac.  805. 

410.  Same — Same — luadvertence  In  fail- 
ItiK  to  allow  credit. — A  claim  of  Hen  in 
which  the  claimant  fails  to  give  credit  for 
a  payment  made  to  him,  as  the  result  of 
Inadvertence,  and  with  no  Intent  to  defraud, 
is  not  Invalidated  therefor. — Stockton  Lum- 
ber Co.  V.  Schuler,  156  Cal.  414.  101  Pac.  807. 

420.  Failure  of  claimant  to  offset  credit 
against  the  contract-price  held  not  to  Jus- 
tify the  court  in  depriving  it  of  its  Hen, 
where  such  failure  did  not  appear  to  have 
been  the  result  of  a  wilful  intent  to  assert 
what  the  claimant  knew  to  be  false. — Cali- 
fornia Portland  Cement  Co,  v.  Wentworth 
Hotel  Co.,  16  Cal.  App.  704,  118  Pac.  103. 

421.  Same— Fallnre  of  owner  to  make 
■Bd  record  valid  contract  of  memorandum 
as  required  by  above  section  does  not  estop 
him  from  controverting  the  validity  of  a 
lien  claimed  upon  the  ground  that  the 
claimant  neglected  to  comply  with  the  re- 
quirements of  section  1187.  po.st. — Nofzlger 
Bros  Lumber  Co.  v.  Waters,  10  Cal.  App.  89, 
92,  101  Pac.  38. 

423.  Same— Itemised  acronnt— When  nn- 
nereMNary. — Where  the  claimant  of  a  me- 
chanics' lien  on  two  buildings  erected  on 
one  lot  can  show  that  his  contract  with  the 
owner  called  for  the  performance  of  work 
for  a  lump  sum,  or  for  a  sum  to  be  fixed  In 
accordance  with  the  amount  of  work  done 
and  materials  furnished,  he  will  not  be  re- 
quired to  comply  with  section  1188.  post,  by 
which  it  Is  necessary  to  designate  the 
amount  due  on  each  building. — Pugh  v. 
Moxley.  164  Cal.  374,  128  Pac.  1037,  1038. 

4Z3.  Same — Notice  of  claim — In  geaeral. 

— The  notice  of  lien  must  contain  a  de- 
scription of  the  property  to  be  charged 
HufHclent  for  Identification  and  where  the 
notice  contains  no  description  of  the  build- 
ing and  its  general  location,  but  only  by 
lot  and  block  number,  which  numbers  are 
incorrect,  the  claim  of  lien  Is  void  and  of  no 
effect. — ^Nofzlger  Lumber  Co.  v.  Waters,  10 
Cal,  App.  89,  91,  101  Pac.  88. 

424.  Two  methods  are  provided  for  giv- 
ing notice  of  claim  of  mechanics'  lien,  one, 
by  recording  against  the  property,  and  the 
other  by  notice  to  the  holder  of  the  fund 
which  has  been  earned  by  the  claimant's 
labor.  The  farmer  for  reasons  of  public 
noticy  can  not  be  enforced  against  public 
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building  or  Improvement,  but  no  ruch  ob- 
jection exists  as  to  the  latter. — Goldtree  v. 
City  of  San  Dlegro,  S  Cal.  App.  fiOfi.  509,  ft7 
Pac.  216. 

426.  Section  IISO,  post,  la  as  follows: 
"No  Hen  provided  for  In  this  chapter  binds 
any  buildlD?,  mlnlns  claim.  Improvement, 
or  structure  for  a  longer  period  than  ninety 
duys  after  the  same  has  been  filed,  unless 
proceedings  be  commenced  In  a  proper 
court  within  that  time  to  enforce  the  same; 
or,  if  a  credit  be  given,  then  ninety  days 
after  the  expiration  o(  auch  credit;  but  no 
lien  continues  In  force  for  longer  time  than 
two  years  from  the  time  the  work  Is  com- 
pleted, by  any  agreement  to  slve  credit." 
Hence  the  claim  of  lien  of  the  defendant 
for  street  Improvement  should  have  been 
filed  at  least  within  ninety  days  after  the 
completion  of  the  work,  and  the  action 
should  have  been  begun  to  enforce  It  within 
•ninety  days  after  the  filing  of  such  Uen. — 
Meyer  v.  City  St.  Improvement  Co.,  164  Cal. 
«45,  130  Pac.  215,  217. 

429.  Same  — Same  —  Statement  of  condi- 
tions mma  tenu  Af  contract. — The  object  of 
auch  statement  la  to  "Inform  the  owner  as 
to  the  extent  and  nature  of  the  lienor's 
claim,  to  facilitate  Investigation  as  to  Its 
merits,"  and  the  test  of  the  sufnctency  of 
the  notice  is  whether  It  departs  so  far  from 
such  terms  and  cqndltlons  as  to  be  mis- 
leading. — Barrett-Hicks  Co.  V.  Glas.  14  Cal. 
App.  299,  111  Pac.  760. 

A«  to  statement  of  condltlona  of  contract, 
see  par.  436,  this  note. 

427.  The  requirement  of  section  1187V 
post,  as  tt  existed  when  the  claim  of  the 
mechanics'  lien  In  this  case  was  tiled,  that 
the  claim  of  lien  shall  contain  "a  statement 
of  the  terms,  time  given  and  conditions  of 
his  contract."  It  ia  not  meant  that  the  fact 
that  the  work  was  performed  under  several 
contracts  Is  a  circumstance  which  must  be 
stated  as  a  "condition"  of  the  contract.  The 
"conditions"  of  the  contract  which  the  stat- 
ute contemplates  and  requires  to  be  stated 
are  those  provisions  which  enter  Into  and 
form  a  part  of  a  contract  and  make  It  a 
binding  contract. — ^Acme  Lumber  Co.  V. 
WessUng,  19  Cal.  App.  406,  412.  128  Pac. 
167. 

428.  Same — Sam^— Snndcncy  of  notice. 

— A  notice  sufficient  as  to  the  owner  can  not 
be  void  as  to  third  persona  without  knowl- 
edge of  the  extrinsic  facts. — ^Unlon  Lumber 
Co.  V.  Simon,  160  Cal.  756.  89  Pac.  1077. 

Aa  to  snneleney  of  description  of  lanA  to 
he  chained,  see  pars.  437,  488,  this  note. 

430.  Sain^— Notice  of  eompletloB — Manlc- 
Ipal  corporations. — The  provision  of  section 
1187,  post,  added  by  way  of  amendment  In 
1S97,  requiring  the  hllng  of  notices  of  com- 
pletion, does  not  apply  to  Improvements  un- 
der section  1191,  post,  and  hence  notice  of 
completion  Is  not  required  of  a  street  im- 
provement made  at  the  request  of  the 
owner. — Meyer  v.  City  St.  Improvement  Co., 
164  Cal.  646,  130  Pac.  216,  216. 


430.  Same — Notice  to  onner  to  nittahold 
payments — Equitable  garnlMhinent. — Notice 
to  the  owner  of  a  building  or  other  Im- 
provement to  withhold  from  the  contrac- 
tor, out  of  moneys  due  or  first  to  become 
due,  BUffldent  to  answer  claims  for  labor 
and  material,  amounts  to  an  equitable  gar- 
nishment of  the  funds,  and  the  right  to  re- 
cover the  money  so  garnished  does  not 
depend  upon  the  establishment  of  liens. — 
Diamond  Match  Co.  v.  Sllberstein,  166  Cal. 
278,  131  Pac.  874. 

Aa  to  eqaltnUe  saralahment,  see  pars. 
122,  604,  this  note. 

Aa  to  the  ■■melcney  of  the  Mtlcc  t* 
owner,  see  note  SO  Ann.  Cas.  1162. 

Aa  to  the  snflicleney  of  service  npon  the 
owner  of  the  notice  of  Hen,  see  note  16 
Ann.  Cas.  356. 

431.  Where  the  materialman  serves  no- 
tice upon  the  school  district,  under  section 
1184,  post,  such  notice  operates  as  an  equf" 
table  garnishment,  or  as  an  assignment 
pro  tanto  of  the  money  due  from  the  school 
district  to  the  general  contractor,  and  such 
materialman  Is  subrogated  pro  tanto  to 
such  rights  as  the  general  contractor  had  to 
any  money  held  by  the  owner  as  part  of 
the  contract-price. — Sulsun  Lumber  Co.  v. 
Fairfield  School  DIsL,  163  Cal.  726,  127  Pac 
349. 

432.  Same  —  Same  —  IntereKf  allowed  on 

elalma. — Persons  who  have  furnished  labor 
and  material  and  have  served  notice  on  the 
owner  to  withhold  from  the  contractor 
suffldent  to  pay  their  claims,  are  entitled  to 
Interest  on  their  claims. — ^Diamond  Match 
Co.  V.  Sllberstein,  165  Cal.  278,  131  Pac.  874. 

As  to  Interest  In  general,  see  pars.  268- 
270,  311,  312.  this  note. 

438.  Same— Same — Snbaeqoent  parmentN 

by  owner. — ^Payments  made  by  the  owner  to 
the  contractor,  after  notice  to  withhold,  al- 
though In  accordance  with  the  contract,  do 
not  relieve  the  owner  from  liability. — Dia- 
mond Match  Co.  V.  Sllberstein,  16S  Cal  278 
181  Pac.  874. 

484.  Same — Recordation  by  mnterlalman. 

— The  requirement  of  above  section  that  all 
contracts  over  one  thousand  dollars  shall  be 
recorded  does  not  apply  to  the  contracts 
of  materialmen;  and  It  is  well  settled  that 
the  failure  to  record  the  contracts  of  ma- 
terialmen does  not  render  them  void.— 
Blanck  v.  Commonwealth  Amusement  Corp., 
19  Cal.  App.  720,  127  Pac.  805.  807,  citing 
Hinckley  v.  Field's  Biscuit  Co.,  91  Cal.  136 
27  Pac.  594;  Roebling  Co.  v.  Humboldt 
County.  112  Cal.  288.  44  Pac.  568;  Bennett  v. 
Davis.  113  Cal.  337.  54  Am.  St.  Rep.  354,  45 
Pac.  684;  Bryson  v.  McCone,  121  Cal  168 
53  Pac.  637. 

43,-5.    Same  —  StatatorT-    reanlsltea.  —  The 

creation  of  a  mechanics'  lien  Is  statutory, 
and  in  order  to  constitute  a  valid  lien,  it  Is 
necessary  only  to  do  the  things  which  the 
statute  directs  to  be  done.— Acme  Lumber 
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Co.  T.  WeHllnff,  19  Cal,  App.  406.  1S6  Pae. 
1S7. 


4Stt.  SsKe— Saaic— Coadltlom  «f  eoatraet 
~-Clalm  mt  U«m, — Sectton  1187,  post,  aa  it 
existed  prior  to  the  amendment  of  1911, 
provides  that  the  claim  of  a  Hen  shall  con- 
tain a  statement  of  the  demand,  the  name 
of  the  owner  or  reputed  owner,  the  name 
of  the  person  by  whom  the  claimant  was 
employed,  a  statement  of  the  terms  and 
conditions  of  the  contract,  and  die  a  descrip- 
tion of  the  property  to  be  charged  with  the 
Hen.  The  regolrement  of  above  section  tliat 
claim  of  lien  shall  state  "conditions"  of  the 
contract  does  not  mean  that  the  fact  that 
the  work  was  performed  under  several  con- 
tracts Is  a  circumstance  which  must  he 
treated  as  a  "condition"  of  the  contract! 
the  "condition"  of  a  contract  which  is  con- 
templated requires  to  be  stated  those  pro- 
visions which  enter  into  and  form  a  part  of 
the  contract  and  are  essential  to  make  It  a 
binding  agreement. — Acme  Lumber  Co. 
Wessling,  19  Cal.  App.  406,  126  Pao.  1«7. 

487.  Saaae— SnfltelcBCT  of  description  of 
land  to  be  charged. — Description  need  only 
be  "sufHclent  for  Identlflcatton,"  and  evi- 
dence is  admissible  for  the  purpose  of  Iden- 
tifying the  lands  as  described  (Henshaw, 
J.,  dls.). — Union  X^umber  Co.  v.  Simon,  160 
Cal.  7B5.  89  Pac.  1077. 

438.  T-he  statute  is  held  remedial,  and  Is 
to  be  liberally  construed  with  a  view  to  pro- 
mote Justice  and  effect  its  objects,  and  a 
description  of  the  property  by  metes  and 
bounds,  ambiguous  In  Itself,  is  aided  by  a 
further  statement  in  the  notice  that  a  par- 
ticular person  Is  the  owner  of  the  land  and 
building,  and  that  the  lien  is  for  materials 
furnished  a  specified  contractor  while  con- 
structing the  building  (Henshaw,  J.,  dis- 
sents aa  to  sufficiency  of  notice). — ^Unlon 
Lumber  Co.  v.  Simon,  160  Cal.  765,  89  Fac 
1077. 

4S0.    Some  —  **TrlvUl  Imperfect  tons." — As 

to  generally,  see  pars.  221  and  222,  this  note. 

440.  Same — Use  and  occnpation  as  com- 
pletion.— Use  and  occupation  here  intended 
is  not  such  as  would  be  created  by  the  own- 
ers assuming  to  proceed  with  the  work  of 
constructing  an  unfinished  building  after 
abandonment  by  the  contractor. — C.  Ganahl 
Lumber  Co.  v,  Welnsvelg,  16  Cal.  App.  690, 
117  Fac.  964. 

441.  Pnblle  Improvenienta  by  mnntelpnl- 
Itlcs — Eqnitable  gamlalunMit. — As  to  gener- 
ally, see  pars.  480,  481,  this  note. 

44Z.  Public  schoolbODse.  —  Public  build- 
ings such  as  scboolhouses  are  not  Included 
In  word  "property"  used  In  constitution,  or 
in  phrase  "any  building"  used  In  code,  and 
therefore  it  must  necesaaiily  follow  that 
mechanics  and  materialmen  are  not,  by 
these  provisions  given  right  to  lien  upon 
such  buildings. — Mayrhoter  v.  Board  of  Ed- 
ucation, 89  CaL  110,  112,  »  Am.  St.  Rep.  451, 
26  Pac.  64C. 


2«O0 


445.  luaronde  —  Uen    for  mntorlnln. — 

Statute  allows  materialmen  and  others  liens 

for  materials  or  labor  furnished  for  use  In 
construction  of  railroad  and  requires  that 
lien  must  In  general  be  claimed  and  en- 
forced against  entire  road. — Cox  v.  Western 
Pac.  R.  Co.,  44  Cal.  18.  28.  See  Bringham  v. 
Knor,  127  Cal.  40.  43,  69  Pac.  198. 

•■44.  Same — Same — Snndencr  of, — Where 
plaintiff  In  his  claim  of  lien  for  materials 
used  in  construction  of  railroad  stated  bis 
claim — not  upon  part  or  section  of  railroad 
— but  "of  that  certain  railway  known  as  and 
called  the  Sierra  Valley  and  Mohawk  rail- 
way," held  that  although  he  names  present 
terminus,  carrying  Implication  that  railroad 
was  projected  beyond  such  point  and  might 
be  extended,  statement  of  claim  was  held 
to  be  sufficient  for  Identification  of  road  as 
an  entirety,  exclusive  of  extension  then 
Incomplete. — Bringham  t.  Knox,  127  Cal.  40, 
48,  69  Pac.  198. 

440.  Recording  and  filing — Effect  of  fnll- 
«re— Snbeontraetors,  materialmen,  nrtieans, 
and  Inboresa  are  entitled  under  law  to  value 
of  their  material  or  labor  and  are  not  af- 
fected by  remissness  of  parties  to  contract 
failing  to  record  It  or  by  contract  being 
thereby  rendered  void. — ^Laidiaw  T.  Harye, 
188  Cal.  170,  174,  66  Pac.  391. 

446.  Recording  of  contract  so  far  as  re- 
gards person  furnishing  labor  or  materials 
Is  Immaterial. — Giant  Powder  Co.  v.  Saa 
Diego  Flume  Co.,  78  Cal.  193,  197,  20  Pae. 
419. 

447.  Contractor,  by  omission  to  file  con- 
tract. Is  deprived  of  any  Hen  for  his  labor 
and  materials,  but  he  does  not  by  such 
omission  acquire  any  greater  right  to  re- 
covery for  his  labor  and  materials  than  he 
would  if  he  had  brought  an  action  therefor. 
Irrespective  of  his  rights  to  Hen. — ^Uar- 
chant  V.  Hayes,  117  Cal.  669,  671,  49  Pac.  840. 

44R.    Same  —  Fnilnre   to   Ue   plans  nad 

specMfntlfms  renders  contract  void. — Kuhl- 
man  v.  Burns,  117  Cal.  489,  472,  49  Pac.  68S. 
See  Yancy  v.  Morton.  94  Cal.  668,  660.  29 
Pac.  nil;  Barker  v.  Doherty.  97  Cal.  10,  31 
Pac.  1117;  Grelg  v.  Riordan,  99  Cal.  316.  33 
Pac.  913;  Dunlop  v.  Kennedy.  102  Cal.  448, 
36  Pac.  766;  Pierce  v.  Blrkholm,  116  CaL 
657.  661,  47  Pac.  681. 

440.  Same — Necessity  for. — As  to  gener- 
ally, see  pars.  360-367,  this  note. 

450.  Refusal  of  snpreme  conrt  to  gnat 
rehearing — Mnat  not  be  nnderatood  as 
proval  of  opinion  ot  district  eonrt  to  the 

effect  that  a  finding  as  to  the  reasonable 
value  of  the  work  done  on  the  building  was 
unnecessary  to  support  the  judgment  in 
favor  of  the  original  contractor  against  the 
owner,  and  that  he  could  recover  on  an  un- 
recorded contract — ^Los  Angeles  Pressed 
Brfck  Co.  V.  Higglns,  8  Cal.  App.  614,  626. 
97  Pac.  414. 

451.  Right  to  Uen  — As  tn  gcacrallr.  

Such  lien  Is  a  constitutional  right,  and  at- 
taches to  the  structure  as  the  material  ia 
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furnished  or  the  work  done,  and  the  statu- 
tory procedure  here  provided  has  reference 
solely  to  the  remedy.  The  lien  created  by 
the  constitution  can  not  he  subordinated  to 
or  made  dependent  upon  a  legislative  act. 
It  exists  with  all  Its  force  at  all  times  be- 
tween the  tumlshlnK  of  the  material  or  the 
doing  of  the  work  and  the  expiration  of  the 
time  within  which  Hens  may  be  Aled.— 
People  V.  Moxley,  IT  Cal.  App.  469,  120  Pac 
48. 

Aa  tm  th»  MMtvn  t  laipMTemeMt  for 
wMek  ■  BMbnIea*  Ilmi  nar  cxlet*  see  note 
Ann.  Cm.  1912B.  S. 

A«  t«  tke  rlffkt  af  aa  architect  to  a  m»- 
«fenBlea'  Ilea,  see  note  Ann.  Cas.  191SA,  2TS. 

Aa  to  the  rlyht  of  a  aiateilalaiaa  to  a  me- 
chaBlcs*  Ilea,  see  note  79  Am.  Dec.  268. 

Aa  to  who  la  a  ''laborer,"  <*workmaa"  or 
"acrvoat*'  within  the  auaaiaK  of  atatalea 
relatias  to  meehaalea*  llcaa,  see  note  S2 

Am.  Rep.  264. 

462.  Where  a  valid  contract  has  been 
tiled,  mechanlcs'-lien  claimants  are  merely 
substituted  to  the  original  contractors,  and 
their  right  to  enforce  their  Hens  against  the 
owners  depends  on  whether  or  not  the  orig- 
inal contractor  haa  a  money  demand  against 
the  owner  or  not.— Butler  v.  Ng  Chung,  160 
Cal.  438,  117  Pac.  Sl8. 

458.  In  the  construction  of  a  theater 
building,  the  different  firms  furnishing  and 
Installing  respectively  an  electric  sign 
which  consisted  of  a  swinging  bracket  set 
Into  the  front  of  the  building,  telephone 
Instruments  and  telephone  equipment  used 
for  Intercommunication  between  the  various 
portions  of  the  building,  a  gas  furnace  and 
gas  connections  Installed  In  the  building 
for  heating  purposes,  and  "belaying  pins" 
which  were  "turned  pieces  of  hardwood," 
were  entitled  to  mechanics'  liens  for  the 
material  furnlehed. — ^Blanck  t.  Common- 
wealth Amusement  C-  rp.,  19  CaL  App.  7X0, 
127  Pac,  80E,  807. 

454.    Same  —  Aa   to   property  anbjeet  to 

lien,; — ^The  constitution  not  declaring  that 
laborers  of  every  class  shall  have  a  lien 
upon  the  property  upon  which  they  have 
bestowed  labor  for  the  value  of  the  labor 
done,  makes  no  exception  as  to  public  or 
municipal  property,  and  It  la  only  because 
of  other  constitutional  provisions,  or  by 
reason  of  public  policy,  the  laborer  can  be 
deprived  of  the  right  eo  created  by  the  peo- 
ple. Without  constitutional  authority  the 
right  to  the  lien  can  not  be  taken  away  by 
the  legislature  either  by  legislation  or  lack 
of  legislation. — Ooldtree  v.  City  of  San 
Diego.  8  Cal.  App.  606,  608,  97  Pac.  216. 

Aa  to  bulldlaga  aad  other  property  aab- 
Jeet  to  mcehaaica'  Ucaa,  see  note  78  Am. 

Dec.  894. 

Aa  to  the  cxteaaloa  of  the  Ilea  to  the  laatf 
upon  the  deatroetloB  of  the  laaprovcBicnt 
for  nhlcb  the  Ilea  la  glvca,  see  note  Ann. 
Cas.  1913A,  943. 


466.  By  allowing  a  mechanics'  lien  as  pro- 
vided in  above  section  for  labor  performed 
upon  public  works  none  of  the  grounds  of 
the  policy  against  the  enforcement  of  a 
Hen  against  public  property  are  violated. 
The  performance  of  the  public  duties  of  the 
tnunlclpallty  will  In  no  way  be  Interfered 
with.  Its  only  interest  In  the  matter  Is  that 
of  a  stakeholder.  Only  the  fund,  not  the 
property,  la  subject  to  the  Hen. — Ooldtree  v. 
City  of  San  Diego,  8  Cal.  App.  609,  511,  97 
Pac.  216. 

468.  It  Is  only  aa  the  terms  "sUtute"  and 
"statutory  law"  are  Intended  to  Include  the 
constitution  aa  well  as  the  enactments  of 
the  legislature  that  they  can  be  said  to 
create  the  right  to  a  mechanics'  lien. — 
Ooldtree  v.  City  of  Sao  Diego,  8  Cal.  App. 
505,  509.  97  Pac.  216. 

4BT.  Same-^aaac— Heatcatcad^Llablllty 

of  to  mechanics*  lien  has  recently  been 
passed  upon  by  the  supreme  court  of  Utah, 
and  the  result  arrived  at  Is  that  under  the 
constitutional  provision  authorizing  the 
legislature  to  provide  for  a  homestead 
exempt  from  execution  the  legislature  has 
no  power  to  render  a  homestead  subject  to 
a  meohanlcfl'  Hen,  and  that  where  the  me- 
chanica'-llen  law  provides  for  a  Hen  on  such 
property  it  Is  in  this  respect  unconstitu- 
tional and  void. — Volker-Scowcraft  Lumber 
Co.  V.  Vance,  82  Utah  74,  126  Am.  St.  Rep. 
828,  88  Pac.  896. 

Aa  to  exemption  of  honwatead  from  lieaa 
aad  forced  aalc  to  aatlafy  aame.  see  gener- 
ally, notes  70  Am.  Dec.  692;  71  Am.  Dec.  387, 
711;  84  Am.  Dec.  382;  87  Am.  Dec.  273;  6  Am. 
St.  Rep.  64;  79  Am.  St.  Rep.  902;  «  L.  R.  A. 
814. 

458.  This  decision  fs  undoubtedly  correct, 
as  it  la  certainly  in  accord  with  the  authori- 
ties. The  homestead  is  not  subject  to  me- 
chanics' Hen  unless  specialty  made  so  In 
the  constitution. — See  Jossman  v.  Rloe.  121 
Mich.  270,  80  Am.  St.  Bep.  493.  80  N.  W.  25: 
Tuttle  v.  Strout,  7  Minn.  466  (Oil.  374),  Si 
Am.  Dec.  108;  Cogel  v.  Mickow,  11  Minn.  475 
<G1I.  354);  Coleman  v.Ballandl,  22  Minn.  147: 
Falllhee  v.  WIttmayer,  9  S.  D.  479,  70  N.  W. 
642;  Cummlngs  v.  Bloodworth,  87  N.  C,  83; 
dampson  v,  Williamson.  6  Tex.  102,  56  Am. 
Dec.  763;  Black  v.  Rockmore.  50  Tex.  88; 
SummervlUe  v.  King.  98  Tex.  332.  84  S.  W. 
643;  Donaldson  v.  Volts,  19  W.  Va.  156: 
Moran  v.  Clark,  30  W.  Va.  S68,  8  Am.  St. 
Rep.  66,  4  S.  E.  303;  Lanahan  v.  Sears.  102 
U.  S.  318,  26  L.  ed,  180. 

459.  Legislature  can  not  discriminate  in 
exempting  homestead  from  Hen  for  debts. 
— Burrows  v.  Brooks,  113  Mich.  307,  71 
M.  W.  460  (exception  as  to  personal  labor 
Invalid);  Tuttle  v.  Strout,  7  Minn,  465  (Git. 
374).  82  Am.  Dec.  108;  Coleman  Ballandl, 
22  Minn.  144  (discriminating  giving  mate- 
rialman a  Hen  unconstitutional);  Donald- 
son v.  VoUz,  19  W.  Va.  156  (holding  law 
excepting  debts  due  for  rent  unconstitu- 
tional). 
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460.  Satnc — Same  —  Fabllc  propcrtr  not 
■cbject  to  mechanlM*  Hen. — 'As  to  irenerally, 
■ee  par.  318,  this  note. 

461.  Same— Action  to  forecloae  lien  where 
rontraotor  kas  abandoned  the  work  before 
completion,  it  Is  not  necessary  for  the 
court  to  find  the  ooBt  of  completing  the 
bulldlner.  although  this  may  be  properly 
considered  In  evldance  In  determininsr  the 
ultimate  fact  of  th«  value  of  the  work  dono 
and  materials  furnished  at  the  time  of  the 
abandonment. — Scheerer  &  Co.  Inc.  v.  Dem- 
Ing,  154  Cal.  138,  141,  97  Pac.  156. 

Aa  to  actiM  to  forcelMc  a  MeehanleaMIca 
elalm,  aee  pars.  211-303,  this  note. 

Aa  to  allecatloM  la  action  to  enforce 
Ilea  aader  abaafloacd  contract,  see  par.  282, 
this  note. 

M3L  Same  —  Same  —  No  Uen  eaa  be  en- 
forced acalnat  propertr  In  exeeaa  of  anm 

which  Is  the  value  of  work  already  done 
and  materials  furnished  estimated  by  the 

standard  of  the  whole  contract-price  In  case 
of  the  abandonment  of  a  valid  contract. — ■ 
Duffy  Lumber  Co.  v.  Stanton,  9  Cal.  App.  38, 
98  Fac.  38. 

463.  Above  section  furnishes  the  rule  for 
determining  extent  to  which  property  Is  lia- 
ble for  liens  in  case  where  there  Is  an  aban- 
donment of  work  under  a  valid  contract. — 
Duffy  Lumber  Co.  v.  Stanton,  9  Cal.  App. 
38,  39,  98  Fac.  38. 

464.  Same— ^moant  of  lien — How  eatl- 
niated. — In  estimating  the  value  of  the  work 
done  and  materials  furnished  up  to  the 
time  of  abandonment  it  is  proper  to  con- 
sider not  only  the  value  of  the  work  done 
but  also  the  value  of  that  left  undone. — 
Hoffman-Marks  Co.  v.  Spires,  164  Cal.  Ill, 
117.  9'  Pac.  152. 

465.  Same— Same— Abandonment  of  valid 
contract,  amount  applicable  to  Hens  of  per- 
sons other  than  the  contractor  must  be  de- 
termined under  the  rule  prescribed  by  above 
section.  If  the  payments  made  by  the 
owner  under  the  contract  amounted  to  more 
than  the  value  of  the  work  and  labor  done 
and  materials  furnished  at  the  time  of 
abandonment  there  is  nothing  for  the  lien- 
claimants  and  they  must  look  to  the  per- 
sonal responsibility  of  the  contractor. — 
Hoffman-Marks  Co.  v.  Spires,  154  Cal.  Ill, 
114,  97  Pac.  152. 

466.  Where  valid  contract  has  been  aban- 
doned by  contractor  the  amount  due  llen- 
clalmants  other  than  the  contractor  may  be 
estimated  as  provided  In  above  section  and 
If  the  payments  made  by  the  owner  prior  to 
the  abandonment  equal  or  exceed  the  value 
of  the  work  and  materials  furnished  at  that 
time  there  Is  nothing  for  the  claimants. — 
Scheerer  &  Co.,  Inc.  v,  Demlng,  164  Cal.  138, 
141,  97  Pac.  155. 

407.  Same— Amonnt  anbject  to  claim*  of 
llenim  where  contract  Is  abandoned,  see 
notes  to  section  1200.  post. — Hoffman-MarkB 
Co.  V.  Spires,  164  Cal.  116,  97  Pac.  152. 


468.  Same — Same— Where  there  la  a  de- 

flclenpy  In  the  amount  necessary  to  pay  all 
the  liens  so  that  the  subcontractor  and  bia 
employees  and  materialmen  can  not  be  palA 
In  full,  the  claims  of  the  employee*  and  ma- 
terialmen must  be  settled  llrst  and  the  loss 
fall  upon  the  subcontractor. — Los  Angeles 
Pressed  Brick  Co.  v.  Los  Angeles  Pac.  Bou- 
levard &  Devel.  Co.,  7  CaL  App.  460,  463,  94 
Pac.  776, 

448.  Same— Cartsse, — Claims  for  cartage 
of  material  to  be  used  In  a  building  or  im- 
provement are  properly  Included  in  a  lien- 
claim  as  part  of  the  price  of  materials 
furnished. — Consolidated  Lumber  Co.  v.  Bos- 
worth,  40  Cal.  App.  80,  180  Pac.  60.  follow- 
ing the  doctrine  In  West  Coast  Lumber  Co. 
V.  Newkirk,  80  Cat.  275,  23  Pac.  381;  Woods. 
Curtis  &  Co.  V.  El  Dorado  Lumber  Co.,  163 
Cal.  233,  126  Am.  St.  Rep.  80,  15  Ann.  Cas. 
382,  16  L.  R.  A.  (N.  8.)  686,  94  Pac.  877. 

4m  Same— Claim  af  Ucb  br  swcty  ob 

contractor's  band. — ^A  partnership  has  a 
right  to  a  lien  for  materials  furnished  by 
It,  notwithstanding  a  member  thereof,  in 
his  individual  capacity.  Is  a  surety  on  the 
bond  of  the  contractor,  and  had  therein 
guaranteed  the  delivery  of  the  building 
free  of  Hens. — Burnett  v.  Olas,  164  Cal.  368, 
97  Pac.  432. 

471.  Same — Concrete  ''forms'* — Material 
uaed  for. — Where  the  nature  of  concrete 
work  contracted  for  is  such  as  to  require 
the  use  of  "forms"  to  hold  it  In  place  while 
It  hardens  Into  a  self-sustaining  permanent 
structure  and  the  materials  from  which  the 
forms  are  made  are  consumed  In  the  process, 
such  materials  come  within  the  definition 
of  "materials  to  be  used  or  consumed,"  in 
the  construction  of  a  building  or  improve- 
ment as  contained  In  the  above  section. — 
Consolidated  Lumber  Co.  v.  Bosworth,  40 
Cal.  App.  80,  180  Pac.  60,  following  the  doc- 
trine in  Olson-Mahoney  Lumber  Co.  v. 
Dunne  Invest.  Co.,  30  Cal.  App'.  332,  334.  159 
Pac.  178. 

472.  Same— CoaatltDttoaal  right  of  owner. 

— The  owner's  liability  under  a  valid  con- 
tract Is  limited,  under  the  general  constitu- 
tional principle  underlying  the  mechanlcs'- 
lien  law,  to  the  price  he  has  agreed  to  pay, 
and  where  the  contractor  falls  to  perform 
his  undertaking,  and  the  owner  Is  burdened 
with  the  cost  of  completing  the  work,  it  is 
but  fair  and  just  that  he  should  be  made 
liable  only  for  the  proportion  of  the  con- 
tract-price representing  the  value  of  the 
work  already  done,  and  that  he  should  be 
relieved  of  the  obligation  of  paying  the 
contractor,  or  those  claiming  under  him.  so 
much  of  the  contract-price  as  corresponds 

to  the  portion  of  the  work  left  undone.  

Hoffman-Marks  Co.  v.  Spires,  164  Cal.  118. 
97  Pac.  152;  Scheerer  ft  Co.  Inc.  v.  Deming, 
154  Cal.  141.  97  Pac  166. 

473.  Same — ^Bflect    of    valid  contract.  

Where  the  contract  Is  valid,  the  only  right 
possessed  by  laborers  or  materialmen  1?  to 
cause  the  contract-price  to  be  applied  to 
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the  payment  of  their  demands.  The  Ifen.  In 
the  case  of  a  valid  contract,  extends  to  the 
contract-price,  and  such  contract  Is  the 
limit  of  the  llabtlUy  which  may  be  imposed 
upon  the  owner  or  hla  property. — National 
Lumber  Co.  v.  Wlckllffe,  19  Cal.  App.  234. 
12S  Pac.  357. 

474.  Same— KnstBeerlBK  expert  employed 
for  a  sinsrle  express  purpose.  In  the  con- 
Etruction  of  a  building  or  the  maklnE  of 
an  improvement  has  a  rl^ht  to  a  Hen  for 
tl.e  englneeringr  designs  furnished  to  an 
crchitect. — See  par.  181,  this  note. 

475.  Bam^-BxtCBt  of  lleB> — In  case  of  a 

valid  contract  the  lien  extends  to  the  con- 
tract-price, and  such  contract-price  la  the 
:imit  of  the  liability  which  may  be  Imposed 
upon  the  owner  or  hia  property. — Stockton 
Lumber  Co.  v.  Schuler,  166  Cal.  411.  412,  101 
Pac.  307. 

476.  Up  to  the  llmtt  of  the  owner's  lla- 
biltty,  the  claimants,  by  filing  their  liens, 
acquire  a  right  to  share  In  any  money  owing 
from  the  owners  to  the  original  contractors 
on  account  of  the  contract,  and  their  right 
to  this  extent.  Is  secured  by  a  lien  on  the 
property. — Butler  T.  Ng  Chung,  160  Cal.  488, 
117  Pac.  512. 

477.  Same— Farm  development.  eonMlMtlng 
of  dltckea,  dralMt  embankment*,  and  road* 
so  correlated  as  to  form  one  harmohlous 
whole,  is  a  "structure"  under  the  provisions 
of  the  mechanics' -Hen  Iaw.-~-See  par.  192, 
this  note. 

478.  Same— Pinal  twentr-llve  per  cent  of 
coBtract-prlcc. — The  twenty-five  per  cent  of 
the  con  tract- price  required  to  be  retained 
Sy  former  aectlon  1184.  post,  can  not  be 
reached  by  llen-olalmants  where  a.t  the 
time  of  the  abandonment  the  payments  al- 
ready made  equal  or  exceed  the  value  of 
the  work  done  and  materials  furnished. — 
Hoflman-Marks  Co.  t.  Spires,  154  Cal.  115, 
97  Pac.  152. 

An  to  final  twenty-live  per  cent  of  eoa. 
traet-prlec,  see  pars.  201-207.  this  note. 

479.  Same — "Porm»"  for  eoncrete. — Mate- 
rial used  for,  right  to  Hen  for  price  of. — 
See  par.  467,  this  note. 

480.  Same — PnmlstalnK  labor  and  mate- 
rial to  snbcoBtractor— Limit  of  llabUlty  ot 
orlslaal  eoatraetori — ^In  a  case  in  which  the 
claims  of  persons  are  for  materials  fur- 
nished and  labor  bestowed  upon  an  improve- 
ment to  a  subcontractor,  they  are  limited, 
as  far  as  the  original  contractor  is  con- 
cerned, to  the  amount  owinp  by  the  latter 
to  the  subcontractor  on  his  subcontract. — 
Southern  California  Electric  Co.  v.  McDon- 
ald. 178  Cal.  386.  sub  nom.  Southern  Cali- 
fornia Electric  Co.  v.  Grant,  173  Pac.  760. 

4S1,  Same — Gardener— Plan  tins  of  seed. — 
Held  that  while  one  would  perhaps  not  be 
entitled,  under  section  1191.  post,  to  a  Hen 
as  a  gardener  for  labor  employed  In  the 
general  care  of  trees  and  crops,  the  plant- 
ing of  seeds,  trees,  shrubs,  flowers,  etc..  and 
starting  the  same  well  to  growing,  would 
be  an  Improvement  within  the  meaning  of 


the  language  employed. — California  Port- 
land Cement  Co.  v.  Wentworth  Hotel  Co., 
16  Cal.  App.  706.  lit  Pac.  103. 

Am  to  Ilea  for  actnal  inanaal  labor,  see 

par.  491,  this  note. 

482.  Same— Improvement  at  Inula  nee  of 
owner. — The  facts  that  an  employee  of  the 
as- 111  of  the  real  owner,  having  entire 
charge  of  the  selling  of  the  tract  of  land 
of  which,  the  lot  In  question  formed  a  part, 
informed  such  agent  that  the  building  had 
been  commenced  and  subsequently  that  the 
work  had  been  stopped,  are  sufficient  to  put 
the  real  owner  upon  Inquiry  as  to  the  con- 
struction of  the  building  and  to  charge  him 
with  knowledge  thereof,  under  section  1192, 
post. — National  Lumber  Co.  v.  Whalley,  162 
Cal.  224.  226.  121  Pac.  729. 

483.  Same  —  Improvement    by  lennce— ■ 

There  is  nothing  in  above  section  or  section 
1185.  post,  which  imposes  any  personal  lia- 
bility upon  the  lessor  for  improvements 
made  by  the  lessee:  and  when  the  lessor 
gives  the  notice  herein  required  his  prop- 
erty is  not  affected  by  any  Hen  In  virtue  of 
the  labor  done  and  materials  furnished 
thereon  under  contract  with  the  lessee,  but 
the  leasehold  itself  does  not  thereby  escape 
such  a  lien,  provided,  of  course,  the  contract 
has  been  reduced  to  writing  and  filed  as 
provided. — Peterson  v.  Fretermuth,  17  Cal. 
App.  620.  121  Pac.  299. 

484.  Same — Same — Nailce  of  leaRor-owner. 

— The  effect  of  the  notice  required  by  above 
section  is  such  that  the  failure  on  the  part 
of  the  lessor  to  post  the  same  is  merely  to 
entitle  the  contractor  to  a  lien  upon  the 
fee,  and  not  to  impose  any  personal  liability 
upon  the  lessor. — ^Peterson  v.  Freiermuth,  17 
Cal.  App.  620,  121  Pac.  299.  See  Phelps  v. 
Maxwell's  Creek  Gold  Min.  Co..  49  Cal.  336; 
West  Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275.  22  Pac.  231;  Ruas  Lumber  Co.  v.  New- 
kirk, 87  Cal.  596.  26  Pac.  747;  Buell  v,  Brown. 
131  Cal.  158,  161.  63  Pac.  167:  Hubbard  v. 
Lee,  6  Cal.  App,  602,  92  Pac.  744. 
See,  also.  James  on  Mechanics'  Liens,  S  121. 

485.  Same  —  Same  —  Same  —  CanHtmetlve 
notice.^ — The  owner  of  land  is  chargeable 
with  constructive  notice  of  the  erection 
thereon  of  a  building  by  hia  leasee,  where 
the  lease  requires  the  lessee  to  erect  the 
building  with  all  reasonable  dispatch  and 
vests  the  ownership  thereof  in  the  lessor 
upon  the  termination  of  the  lease. — Harmon 
Lumber  Co.  v.  Brown.  165  Cal.  193,  131  Pac 
368. 

486.  Same — Same — Same — Bnlldlng  partly 
on  other  land. — The  owner  of  land  upon 
which  a  building  Is  constructed  by  a  lessee 
Is  chargeable  with  constructive  notice  of 
the  erection,  although  the  building  Is  partly 
on  adjoining  land  owned  by  others. — ^Har- 
mon Lumber  Co.  t.  Brown,  166  CaL  193,  ISl 
Pac.  888. 

487.  Same— Same — Owner's  llabltlty  for 
Impitovemente  ordered  by  lemtee.  —  Where 
they  did  not  authorize  the  improvement, 
which  was  contracted  for  with  the  lessee 
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alone,  and  were  not  connected  in  any  way 
with  the  contract,  and  no  privity  exiBted, 
expreas  or  implied,  between  them  and  the 
leasee  as  to  auch  Improvement,  they  are 
not  liable. — Peterson  v.  Frelermuth,  IT  Cal. 
App.  620,  121  Pac.  299. 

488.  The  owner  can  exempt  hia  latereat 
from  llabfUty  for  alterations,  after  knowl- 
edge that  the  work  of  alteration  has  begun, 
only  by  posting  the  notice  of  nonHablllty, 
as  provided  In  above  section. — Pacific  Sash 
&  Door  Co.  T.  BumlUer.  162  Cal.  664,  S«7,  124 
Pac.  230. 

488.  Same — Interest  In  tke  land— Deed  of 
IrnHt  does  not  create  an  Interest  In  the 
land  within  the  meaning  of  above  section 
so  as  to  Impose  the  duty  upon  the  trustee  of 
giving  the  notice  of  nonliability  required. 
In  order  to  prevent  the  subordination  of  his 
claim  to  the  liens  claimed  for  labor  and 
materials. — Hollywood  Lumber  Co.  v.  Love, 
156  Cal.  271.  100  Pac.  698,  following  with  ap- 
proval Williams  V.  Santa  Clara  Min.  Assoc., 
86  Cal.  200,  6  Pac.  8fi. 

48t.    Same— Lessor   •(  tcaaaa.  etc. — One 

who  lets  horses  and  harness  to  a  contractor 
engaged  In  railroad  construction,  at  a  stipu- 
lated price  per  month,  the  contractor  hav- 
ing full  control  of  the  same  during  tlie 
hiring,  and  employing  and  paying  the 
drivers,  can  not  be  held  to  have  bestowed 
labor  upon  such  railroad  so  as  to  entitle 
him  to  a  Hen  for  the  hire  of  such  horses 
and  harness. — Wood,  Curtis  &  Co.  v.  El 
Dorado  Lumber  Co.,  153  Cal.  230.  232,  128 
Am.  St.  Rep.  80.  15  Ann.  Cas.  382,  16  L.  R.  A. 
(N.  S.)  585.  94  Pac.  877. 

481.  Same — Lien  for  aetaal  maniinl  labor. 
— A  subcontractor  who  agrees  to  furnish 
certain  materials  and  put  the  same  in  place, 
and  performs  his  contract,  Is  entitled  to  a 
lien  for  such  labor  and  materials,  even 
though  he  did  not  in  person  perform  actual 
manual  labor  io  the  matter,  but  It  was  done 
by  his  employee.— Barrett-Hicks  Co.  v.  Olaa, 
14  Cal.  App.  302,.  Ill  Pac.  760. 

Am  tm  Hem  af  ■ardencr  for  plantlas  accd. 
see  par.  481,  this  note. 

As  to  wavca  of  caok  for  laboren  of  a 
anboontnietor.  see  par.  S74,  this  note. 

482.  Saatc — Materlalmaa  aad  coafrnctor. 

— The  test  as  to  whether  one  Is  a  contractor 
or  a  materialman  is  the  relative  value  of 
the  material  and  labor  supplied.  If  the 
value  of  the  labor  Is  small  in  comparison 
with  that  of  the  material,  the  claimant  Is  a 
materialman.  Hence,  one  who  supplies  fix- 
tures and  other  material  worth  nine  hun- 
dred fifty  dollars  at  a  cost  of  labor  of 
one  hundred  twenty-eight  dollars  Is  a  ma- 
terialman.—Pugh  V.  Moxley,  164  Cal.  374,  128 
Pac.  1036,  1038. 

493.  The  owner  Is  chargeable  with  the 
duty  of  paying  for  materials  furnished  a 
subcontractor  on  his  building,  where  he  has 
notice  of  the  materialman's  lien,  and  has 
funds  In  his  possession  due  the  contractor: 
notwithstanding  payment  therefor  to  the 
subcontractor  has  been  made  by  the  eon- 
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tractor.  The  latter  must  bear  the  loss, — In 
re  Snell,  16  Cal.  App.  254,  sub  nom.  Snell  v. 
Clark  Construction  Co..  116  Pac.  699.  follow- 
ing doctrine  In  Los  Anseles  Pressed  Brick 
Co.  V.  Los  Angeles  Boulevard  A  Devel.  Co., 
7  Cal.  App.  460,  94.  PaC  77S. 

484.  Same— Haterlalmaa's  richt  to  Ilea. 

— ^To  entitle  a  materialman  to  a  lien  under 
above  section  the  materials  must  be  fur- 
nished to  be  used  and  must  be  strictly  used* 
In  the  construction  of  the  building  or  other 
structure  against  which  the  Hen  is  sought 
to  be  enforced;  this  means  that  the  materials 
must  be  used  not  merely  in  the  process  of 
construction,  but  "In  the  structure."  that  Is. 
must  be  used  as  the  materials  of  which  it 
la  constructed. — OIson-Mahoney  Lumber  Co. 
V.  Dunne  Invest.  Co..  SO  Cat.  App.  3S2,  169 
Pac.  178. 

405.  Samc~Haterlalniaa  taklnc  laartCBBc 
Bffect  on  ricfet. — A  materialman  does  not 
lose  his  right  to  a  mechanics'  Hen  by  taking^ 
a  mortgage  upon  the  real  property  of  the 
contractor  for  the  value  of  the  material 
sold  to  him,  either  by  virtue  of  section  726. 
ante,  or  by  the  application  of  any  rule  of 
decision  holding  that  the  taking  of  either 
se(51irity  destroys  the  right  to  such  Iten. — 
Martin  v.  Becker,  169  Cal.  801.  Aon.  Cas. 
I916D.  171,  146  Pac.  666.  | 

480.  8am^— Nceeasltr  tor  writtea  re- 
corded bnlldlav-eoBtraet—To  valldHr  of 
eontraet. — As  to  generally,  aee  pars.  3tO- 
367,  this  note. 

48T.   Sane  — Part    pcrformaiMe   OBly. — 

Where  .the  plaintiff,  a  contractor,  had  not 
performed  to  a  point  entitling  him  to  re- 
ceive more  than  the  first  payment  (wWch 
he  had  in  fact  received),  he  could  claim 
nothing  additional  without  showing  that 
the  defendant  owner  had  wrongfully  pre- 
vented further  performance. — Anderson 
Quick,  163  Cal.  658,  126  Pac  871,  872. 

As  to  alHUidoameBt  of  coBtraet.  see  pars. 

86-90  and  466,  466,  this  note. 

As  to  prcveatlon  of  performaacc  by  owoer 
aad  rtcbta  of  parties,  see  pars.  290-292,  this 
note. 

488.  Same  —  Fenioas  ealltled.— The  Hen 
provided  for  by  the  provisions  of  the  above 
section  being  given  to  all  persona  who  fur- 
nish labor  or  material  contributing  to  the 
erection  of  a  building,  and  not  to  Individ- 
uals as  followers  of  a  particular  trade  or 
calling,  notwithstanding  the  enumeration 
of  the  various  classes  of  persons  In  the 
above  section.  It  follows  that  persona,  who 
were  laborers  upon  the  improvement,  claim- 
ing Hens,  need  not  designate  the  particular 
class  of  laborers  to  which  they  belong  and 
In  which  the  services  were  rendered. — 
Ogram  v.  Welcboff,  40  Cal.  App.  298,  180 
Pac.  631. 

488.    Some  — Same  —  Funlsber  of  steam 

■hovel. — In  the  work  of  making  an  Improve- 
ment consisting  of  the  construction  of  « 
roadway  upon  private  property,  a  person 
who  furnishes  the  contractor  with  a  steam 
shovel  for  use  In  the  work  is  entitled  to  a 
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Hen  for  any  unpaid  rental  for  the  use  of 
the  Bhuvel.  under  the  provisions  of  the 
above  section. — City  of  Los  Angreles  v. 
Kautz,  39  Cat.  App.  702.  179  Pac.  716. 

SOO.  Same— Prematarc  parmeaiH — In  gtm^ 

eral.— ^nder  the  provisions  of  section  1184, 
post,  providing  that  payments  made  prior 
to  the  time  when  due  shall  not  be  valid 
for  the  purpose  of  defeating  any  lien  In 
favor  of  any  person  except  the  contractor, 
but  as  to  such  Hen  such  payments  shall  be 
deemed  as  If  not  paid,  the  owner  can  not 
take  advantage  of  such  premature  pay- 
ments, merely  because  of  the  fact  that  they 
were  made  pursuant  to  certificates  of  the 
architect. — Marshall  v.  Yallejo  Commercial 
Bank,  163  Cal.  469,  126  Pac.  146. 

EOl.  Section  1\84,  post,  provides  that  pay- 
ments made  prior  to  the  time  when  same 
Is  due  under  the  terms  of  the  contract 
shall  not  be  valid  for  the  purpose  of  de- 
feating: any  lien  In  favor  of  any  person 
except  the  contractor,  but  as  to  such  lien 
such  payir.ent  shall  be  deemed  as  If  not 
paid,  and  section  1200,  post,  provided,  be- 
fore Its  repeal,  for  the  apportionment  of 
the  contract-price  applicable  to  the  liens  of 
others  than  the  contractor.  It  follows, 
therefore,  that  in  an  action  brought  by 
subcontractors  to  foreclose  their  Hen,  the 
owner  is  not  entitled  to  the  benefit  of  any 
payments  made  prior  to  the  time  they  were 
due  ander  the  oontract,  and  this  fact  1«  not 
affected  because,  under  an  agreement  be- 
tween the  owner  and  the  contractor,  these 
payments  were  made  directly  to  subcon- 
tractors, materialmen,  and  laborers,  and 
where  some  of  these  premature  payments 
have  been  made  to  the  plaintiff  himself,  he 
may  retain  the  amount  and  claim  the  benefit 
of  the  statute  for  ascertaining  the  balance 
due  him. — Marshall  v.  Vallejo  Commercial 
Bank,  16S  Cal.  469,  126  Pac.  146. 

BOS.  Same— Samc-~8nrety  on  bend  net 
rclcaecd.^ — The  surety  on  a  building  con- 
tractor's  bond  given  In  pursuance  of  the 
requirements  of  the  above  section  to  secure 
the  performance  of  the  building-contract, 
ia  not  released  by  the  premature  payment 
of  Installment  of  the  contract-price  by  the 
owner  to  the  contractor.  In  view  of  the 
provision  of  the  above  section  that  no 
modification  of  the  contract  between  the 
owner  and  the  contractor  shall  relieve  the 
surety. — ^Hubbard  t.  Jurian,  S6  Cal.  App. 
767,  170  Pac.  10»». 

BOS.  Snme  —  Same  —  To  anboentnetw.^ — 
The  contractor  Is  liable  to  a  materialman 
for  materials  furnished  his  subcontractor, 
notwithstanding  he  has  already  paid  the 
latter  therefor.  He  may  protect  himself  by 
means  of  a  written  contract  under  the 
terms  of  which  he  may  require  a  showing 
of  payment  of  all  claims  by  his  subcon- 
tractor before  settlement  can  be  required. 
—In  re  Snell,  16  Cal.  App.  264,  aub  nom.  Snell 
V.  Clark  Const.  Co.,  116  Pac.  699,  following 
doctrine  In  Los  Angeles  Pr^issed  Brick  Co. 

Vo»  Angeles  Boulevard  ft  Devel.  Co.,  7 
GaL  App.  460.  94  Pac  776. 


SIM.  Sam^— Pnblle  Improvements  of  mn- 
ttlclpalltleN  —  Bqnltnble    garnishment.  —  No 

mechanics'  Hen  attaches.  The  sole  remedy 
Is  the  equitable  garnishment  provided  by 
above  section,  whereby  the  money  due  or  to 
become  due  may  be  intercepted. — Clark  v, 
Beyrle.  160  Cal.  S12.  116  Pac.  7S9. 

As  to  notice  to  owner  to  wItbbeM  pay- 
ment conatltntlng  nn  equitable  gamlak- 
ment,  see  pars,  430,  431,  this  note. 

BOB.  Same  —  Beeovcry  on  eontmetar'a 
bend  —  Failure  to  flie  claim  —  Release  ot 
•arety,^ — In  an  action/  by  laborers  or  mate- 
rialmen to  foreclose  claimed  Hens  a  re- 
covery can  be  had  upon  the  bond  of  the 
contractor  by  those  laborers  and  material- 
men only  who  have  perfected  their  claims 
by  filing  verlfled  Hens  within  the  time  spec- 
ified by  the  statute. — Hubbard  v.  Jurian, 
SB  Cal.  App.  767,  170  Pac.  1093. 

IHM.  Snme— Statutory  provision  eaacntlal 
— 4/onatltutlennl  provlslen  Met  self-execut- 
ing,—The  declaration  in  article  XX,  suc- 
tion 16  of  the  constitution  providing  that 
mechanics,  materialmen,  artisans,  and  la- 
borers of  every  olass  shall  have  a  Hen  upon 
the  property  upon  which  they  have  be- 
stowed labor  or  furnished  material,  for  the 
value  of  such  labor  done  and  material  fur- 
nished. Is  Inoperative  until  supplemented 
by  legislative  action,  and  until  such  legis- 
lative action  the  right  to  lien  contemplated 
by  the  constitution  does  not  exist. — Bailey 
Ornamental  Iron  Co.  t.  Ooldschmldt,  33  Cal. 
App.  661,  166  Pac  863,  approving  the  doc- 
trine In  Andrews  &  Johnson  Co.  v,  Atwood, 
167  III.  249.  47  N.  B.  387;  Kendall  v.  Fader, 
199  111.  294,  65  N.  B.  318;  Bass  v.  Williams, 
73  Mich.  208.  41  N.  W.  229. 

B07,    Same  —  Bnbcontraeloi^In  general.— 

Under  the  provisions  of  former  section  1200, 
post,  providing  for  the  apportionment  of  the 
contract-price  applicable  to  liens  of  other 
persons  other  than  the  contractor,  in  a  case 
where  the  contractor  has  abandoned  the 
work.  In  a  suit  to  foreclose  subcontractor** 
liens,  the  owner  of  the  property  ia  not  en- 
titled to  deduct  the  amount  of  damages 
which  he  has  sustained  by  reason  of  the 
failure  on  the  part  of  the  contractor  to  com- 
plete the  building  within  the  stipulated  time. 
— Marshall  v.  Vallejo  Commercial  Bank,  16S 
Cal.  469,  126  Pac.  146. 

As  to  prematare  payment  te  snbeontrae- 

tor,  see  par.  503,  this  note. 

608.  One  who  has  contracted  to  do  all 
the  brick  and  steel  work  on  a  building  Is 
a  subcontractor  and  not  a  materialman,  and 
his  Hen  must  be  restricted  to  and  governed 
by  the  rights  of  a  subcontractor  and  not 
those  of  a  materialman. — Bird  v.  American 
Surety  Co..  176  Cal.  626,  166  Pac.  1009. 

609.  Although  a  contractor  or  bis  surety 
are  not  entitled  to  a  Hen  under  an  unre- 
corded contract,  subcontractors  are  entitled 
to  Hens  for  labor  performed  and  materials 
furnished. — Watterson  v.  Owens  River  Canal 
Co.,  26  Cal.  App.  247,  143  Pac.  90. 
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BIO.  Same  —  Same— Apportlonment.—U  ri- 
der the  provisions  of  former  section  1200, 
post,  as  it  existed  prior  to  the  amendment 
of  1911,  the  portion  of  the  contract-prlce 
applicable  to  the  liene  of  other  persons  than 
the  contractor  is  to  be  flxed  by  taking  such 
proportions  of  the. actual  value  of  the  work 
done  and  material  furnished  at  the  time  of 
abandonment  as  the  total  contract-price 
bears  to  the  actual,  total  reasonable  cost  of 
the  complete  improvements;  the  last-men- 
tioned figure  being  reached  by  adding  to  the 
actual  value  of  the  work  done  and  material 
furnished  at  the  time  of  the  abandonment 
the  reasonable  cost  of  completing  the  build- 
ing.— Marshall  v.  Vallejo  Commercial  Bank, 
163  Cal.  469.  126  pBc.  146. 

511.  Same— SnyaiMteBdent  of  oll-mlnlng 
coaivaar— Not  entitled  to  IIom  not  being 
within  the  class  of  persons  enumerated  in 
the  above  section  and  within  the  provisions 
of  section  1187,  post. — See.  post,  1187  and 
note. 

BI2.  Same  —  Surety  apon  balldlns  con- 
tractor'M  bond  guaranteeing  the  delivery  of 
the  building  free  from  liens  can  not  enforce 
a  lien  for  materials  furnished  by  him.  This 
does  not  apply  to  materials  furnished  by  a 
partnership  one  member  of  which,  as  an  In- 
dividual, became  a  surety  upon  such  bond. — 
Burnett  v.  Olas,  164  Cat  249.  2S6,  97  Fac.  428. 

As  to  two  coatraeta  ia  wrltlac  rcfinlrvd 
wiica,  see  par.  S66,  this  note. 

513.  Some — Tea-day  period  within  which 
privilege  of  objecting  formally  may  be  exer- 
cised not  curtailed  by  Intervening  holiday. 
—Gentle  v.  Brltton,  158  Cal.  SSI.  Ill  Pac.  9. 

514.  Same— TravelftBS  expcuee. — A  claim 
for  lien  for  work  and  labor  according  to 
contract,  properly  Included  traveling  ex- 
penses expressly  provided  for  In  the  con- 
tract.— Krltzer  v.  Tracy  Eng.  Co.,  16  Cal. 
App.  290,  116  Pac.  700. 

615.  Bani».— Varlaaee  la  dalm  of  Ilea. — 

When  fatal  and  when  immaterial. — See,  post, 
t 1187.  note  pars.  168-176. 

010.  Same— Wages  of  cook  for  laborers  of 
a  ■abceatraetor,  not  Included  in  phrase  "all 
claims  and  liens  of  any  kind  whatsoever 
connected  with  said  work."  and  can  not  be 
recovered  hereunder  directly  from  the  con- 
tractor.— Clark  V.  Beyrle.  160  Cal.  315,  116 
Pac.  739. 

517.    Srrvlee  of  aotlee — As  to  generally. — 

Under  mechanics' -lien  law  prior  to  amend- 
ment adopted  March  18,  1885,  service  of 
notice  did  not  affect  rights  of  parties,  nor 
Impose  upon  owner  duty  of  retaining  por- 
tion of  contract-price  to  satisfy  any  lien 
which  subcontractor  might  subsequently  file. 
— McCants  v.  Bush,  70  Cal.  125,  126,  11  Pac. 
601. 

OIS.  Set-off— Right  of  by  owner. — Owner 
Is  never  under  any  obligation  to  pay  con- 
tractor's debts  to  laborers  or  materialmen. 
His  only  obligation  Is  to  pay  for  labor  per- 
formed and  materials  furnished.  Against 
this  obligation  owner  is  entitled  to  set  off 


contractor's  obligation  to  indemnify  owner 
for  all  that  he  has  been  compelled  to  pay  to 
relieve  his  property  from  liens  thereon  for 
contractor's  debts  Including  attorney's  fees 
and  costs  of  suits  to  enforce  such  Hens. — 
CoveU  V.  Washburn,  91  Cal.  660,  S6S.  27  Pac. 
859.  • 
See  par.  IfiS,  this  note. 

Sia.  Shipping  —  UcB  apoa  veaseL — Con- 
struing section  813,  ante,  strictly  in  pari 
materia  with  mechanlcs'-llen  law  statute 
does  not  give  lien  or  materials  furnished 
to  contractors  for  construction  of  vessel 
only  when  materials  are  furnished  "to  the 
vessel"  in  this  state. — Bennett  v.  Beadle,  142 
Cal.  239,  242.  75  Pac.  843.  See  Phtenlx  Iron 
Co.  V.  The  Hopatcong,  etc,  127  N.  T.  Z06, 
211,  27  N.  E.  841. 

620.  Lien  can  only  arise  upon  furnish- 
ings, material,  etc.,  actually  furnished  to 
and  used  In  vessel.  There  can  be  no  lien 
upon  vessel  wholly  constructed  out  of  this 
state  for  material  furnished  by  resident  of 
state  to  builders  in  other  place,  nor  will 
lien  for  such  attach  upon  vessel  coming 
into  this  state, — Bennett  v.  Beadle.  142  Cat 
239,  242,  75  Pac.  843. 

Am  to  ilea  npoa  vcssela  la  veaeral,  see. 

ante,  {  818  and  note. 

BSl.  Sidewalks — Coastmctfaa  of  la  eltlca. 

— Above  section  does  not  relate  to  contracts 
for  building  sidewalks  Jn  cities.  Section 
1191,  post,  is  one  that  governs  such  contracts. 
— Kreuzberger  v.  Wlngfleld,  96  Cal.  251,  257. 
31  Pac.  109. 

522.  State  Is  not  bound  by  general  word* 
la  statute. — Mayrhofer  v.  Board  of  Educa. 
tlon,  89  Cal.  110,  112,  M  Am.  St.  Rep.  4S1 
26  Pac.  646. 

523.  General  statutes  creating  new  rem- 
edies for  individuals  have  never  been  held  to 
authorize  suits  against  state  upon  principles 
embodied  in  constitution.  —  Mayrhofer  v. 
Board  of  Education.  89  Cal.  110,  lis,  28  Am. 
St.  Rep.  451,  26  Pac.  646. 

524.  Statemeat  aa  to  parmcata— la  bnUd- 
In^-contrnet — As  to  construction  and  effect 
of. — See  par.  72,  this  note. 

fi25.    Steam  plant — Fat  np  oa  foaudatloa 

prepared  by  owner  is  structure  within 
meaning  of  above  section.  —  Hinckley  v 
Field's  Biscuit  Co.,  91  Cal.  1S6,  140.  27  Pac. 
594.  See  Bryson  V.  McCone,  121  Cal.  163,  |66 
63  Pac.  637. 

SXe.  sterna  shovel — Lien  for  rental  of— 
Mnalelpai  Improvemeat^A  person  who  has 
rented  to  a  contractor  engaged  upon  a  mu- 
nicipal Improvement  in  excavating  earth 
and  rock  for  the  purposes  of  making  a 
roadway  in  a  park  Is  not  entitled  to  a  claim 
of  lien  for  the  unpaid  rental  thereof;  If  the 
Improvement,  however,  had  been  upon  pri- 
vate property  he  would  have  been  entitled 
to  a  Hen. — city  of  Los  Angeles  v.  Kants  S9 
Cal.  App.  702,  179  Pac.  716, 

B2T.    Street  work — Lien  of  neehaaie  for 

etreel  work  must  be  filed  within  sixty  days 
Hftor  completion  of  work,  and  defect  of  lien 
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la  not  obviated  by  certificate  of  deputy  su- 
perintendent of  streets  to  effect  that  work 
had  been  done  to  his  satisfaction. — Beatty 
V.  Mills,  113  Cal.  312,  313,  4S  Pac.  468. 

Aa  to  atrret  work.  Hen  npOD  lot  tberclor. 

etc.,  see,  post,  1 1191  and  note. 

528.  "Strnctvrc"  —  DcAalttoa  of  term. — 
Word  "structure"  comprehends  all  proper- 
ties specillcally  enumerated,  and  is  broad 
enough  to  include  any  similar  thing  con- 
structed should  enumeration  prove  Incom- 
plete.— Williams  v.  Mountaineer  Gold  Min. 
Co.,  102  Cal.  134,  139,  34  Pac.  702,  36  Pac. 
388. 

am.  Same  —  Drains.  dltcbea,  embank- 
meata.   and   roads   In   (arm  ImprovemeDls. 

where  correlated  so  as  to  form  one  harmo- 
nious whole,  constitute  a  "structure."  under 
the  mechanics' -lien  law. — See  par.  192,  this 
note. 

B30.  SanM^-Hlne  la  a  «*atrnetare»  within 
meaning  of  statute. — Silvester  v.  Coe  Quarts 
Uln.  Co.,  80  Cal.  610,  612,  22  Pac.  »7. 

See,  alsor  par.  S39,  this  note. 

Aa  to  ateaaa  plant  put  mpm  a  foandation 
prepared  by  owner  belnv  a  •'stmetnTc,**  see 

par.  E25,  this  note. 

B81.  Sabcontraotor — Bond  of— Dcfnvlt  of 
■nbcontragtor— Prematnrg  payment  by  eon- 
traeter—Blteet  of. — ^Where  a  bond  la  given 
by  a  subcontractor  under  the  provisions  of 
the  above  section  saving  the  contractor 
harmless  the  sureties  on  the  bond  of  such 
subcontractor  will  not  be  released  from 
the  entire  obligation  by  reason  of  prema- 
ture payments  made  by  the  contractor  on 
the  subcontractor's  default  but  the  effect 
will  be  to  leave  the  contractor  without  a 
cause  of  action  on  the  bond  to  recover  the 
amount  of  the  premature  payments. — Slegel 
T.  Hechter,  181  Cal.  187.  183  Pac.  664. 

Aa  to  anbeontvaetor^  *lSl(t  to  lien*  sea 
pars.  607-610,  this  note. 

S33.  Same— Contract  at, — Contract  of 
mere  subcontractor  as  materialman  Is  not 
reanlred  to  be  In  writing  or  recorded  under 
above  section. — Reed  v.  Norton,  90  Cal.  690, 
590,  28  Pac.  767,  27  Pac.  426. 

5SS.  Same  — Labor  of  etdployees  of.— 
Subcontractor  has  Hen  for  work  of  employ- 
ees done  on  building  and  this,  too,  where 
original  contract  is  void. — Macomber  V. 
Blgelow,  126  Cal.  9,  14,  68  Pac.  312. 

694.  Same — Liability  of.— The  liability  of 
subcontractor  does  not  extend  to  the  pro- 
visions of  the  main  contract;  and  where  the 
main  contract  provides  for  the  erection  of 
a  building,  and  Its  delivery  to  the  owner 
by  the  contractor  properly  and  entirely 
flnlshed,  and  "in  an  undamaged  state,"  a 
subcontractor  for  the  plastering  and  hard 
finish,  who  performs  his  contract  according 
to  Its  terms,  making  use  of  the  materials 
speclfled  therein,  and  compounding  them 
and  applying  them  to  the  walls  In  the  man- 
ner specliled,  all  in  a  skilful  and  workman- 
like manner,  is  not  liable  to  the  owner  for 
eertain   discoloratlons   In    the  plasterinr 
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which  appeared  after  the  completion  of  the 
woric.— Mannix  v.  Tryon.  162  Cal.  31,  39,  91 

Pac.  983. 

BSS.  Same— May  have  JndKnteat  against 
contractor. — Subcontractor  may  have  per- 
sonal action  against  original  contractor, 
but  In  action  against  owner  of  property  his 
relief  Is  conflned  to  lien  upon  property  and 
to  foreclosure  and  sale  as  provided  by  stat- 
ute.— Gnekow  v.  Confer,  6  Cal.  Unrep.  664, 
48  Pac.  331. 

B36.  Same— Prema tore  paymenta  to, — As 
to  effect  of,  see  par,  503,  this  note. 

537.  Same — Relation  to  owner. — Statute 
does  not  create  contractual  relation  be- 
tween owner  and  subcontractor,  upon  which 
personal  action  will  lie.  It  merely  fur- 
nishes subcontractor,  even  though  contract 
be  void,  with  remedy  of  lien  against  prop- 
erty of  the  owner. — Qnekow  v.  Confer,  5 
Cal.  Unrep.  664,  48  Pac.  331. 

538.  Snntc  — Same  — No  pcraonnl  Judg- 
ment.— Subcontractor  Is  not  entitled  to  per- 
sonal Judgment  against  owner  where  he 
has  furnished  materials  and  performed  la- 
bor on  building  for  original  contractors, 
and  where  he  occupied  no  contractual  rela- 
tion with  owner  unless  created  under  above 
section  by  failure  of  parties  to  record  build- 
ing-contract before  work  was  commenced. 
— Qnekow  v.  Confer,  6  Cal.  Unrep.  664,  48 
Pac.  831. 

589.  Snbstantlal  departure  of  bnlldlng- 
eontmet  from  atotntory  requisites — ^As  to 
effect  of. — While  the  effect  of  such  depar- 
ture Is  to  give  all  persons  who  furnish  la- 
bor or  materials  a  lien  upon  the  lot  there- 
for, as  though  such  labor  had  been  done  or 
materials  furnished  "at  the  personal  in- 
stance and  request  of  the  person  who  con- 
tracted with  the  contractor,"  the  liability 
of  the  person  who  so  contracted  is  not  such 
as  win  support  a  personal  Judgment  for  any 
deficiency  that  may  arise  after  the  proceeds 
of  the  sale  of  the  property  under  the  lien 
have  been  applied  to  the  satisfaction  there- 
of.— Merced  Lumber  Co.  v.  Bruscbl,  162  Cml. 
876,  92  Pac.  844. 

640.  To  like  effect,  see  Southern  Cal. 
Lumber  Co.  V.  Schmitt,  74  Cal.  628,  16  Pac. 
SIS;  Giant  Powder  Co.  v.  San  Diego  Plume 
Co.,  78  Cal.  200,  20  Pac.  419;  Kellogg  v. 
Howes,  81  Cal.  180,  22  Pac.  609;  Madera 
Flume  *  Trading  Co.  v.  Kendall,  120  Cal. 
182.  184,  65  Am.  St.  Rep.  177,  52  Pac.  304. 

Ml.  Same  —  Provisions  for  prematare 
paying  of  the  twenty-flve  per  cent. — A  pro- 
vision for  payment  of  the  flnal  twenty-flve 
per  cent  of  the  contract-price  at  and  before 
the  completion  thereof  is  held  to  be  a  sub- 
stantial departure  from  the  statutory  re- 
quirement for  the  retention  of  such  portion 
thirty-flve  days  after  flnal  completion,  the 
effect  of  which  is  to  give  all  who  furnish 
labor  or  materials,  except  the  contractor, 
a  lien  therefor  as  though  such  labor  and 
materials  had  been  furnished  direct  to  the 
owner;  and  a  person  otherwise  entitled  to 
^uch  lien  does  not  forfeit  bis  right  thereto 
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by  tha  mceeptanee  of  tlie  balanca  of  the 
contraxit-price,  paid  to  him  and  others  en- 
titled to  llena,  pro  rata. — ^ICeroed  Lumber 
Co.  T.  Bruschl,  IBS  Cal.  S74,  92  Pac  S44. 

642.  SapeiiHtemdcBt  «t  oU-mIhI—  eom- 
panr— Not  eatltlcd  to  Ilea  for  unpaid  waares, 
net  coming  wlthtn  the  proylBlona  of  above 
section  and  section  1187,  poet. — See,  post, 
I  1187  and  note. 

MS,  SwInvB  aad  Mati^Ueed  In  coaaee- 
llwB  with  danelnr  halls  are  not  buildings  or 
flttuctures  within  Intent  and  meaning  of 
atiove  section  and  section  1192,  post,  for 
wAlch  Hen  may  be  filed  and  owner  of  land 
wlio  may  acquiesce  In  their  construction  be 
m<Cde  liable.— Lothian  T.  Wood,  55  Cal.  16«. 
1(8. 

544.  TaUav  addltloMa  ■cenrlty  by  lleaor 
-  -Effect  ef. — The  Hen  of  a  mechanic,  world- 
i^ide  notice  of  which  ia  viven  by  recorda- 
tion, is  one  of  the  highest  possible  digmlty, 
i.lnce  it  is  not  secured  by  lefflelatlve  enact- 
ment but  by  the  constitution  of  the  state, 
tnd  grave  reasons  must  be  shown  In  every 
ease  to  Justify  a  holding  that  such  Hen  Is 
lost  or  destroyed;  the  mere  circumstance 
that  the  mechanic  or  materialman  has  taken 
additional  security  for  his  debt  should  not 
the  held  so  to  operate,  nor  should  any  con- 
Icluslon  that  Buch  additional  security  was 
meant  to  be  a  substituted  security  for  the 
right  to  the  lien  be  found  except  In  tha 
cleanest  case. — Martin  v.  Becker,  169  Cal. 
301,  Ann.  Cas.  1915D.  171,  146  Fac.  666. 

MB.  Temporary  etmetnre— la  ccHcral. — 
Where  temporary  structure  was  used  In 
construction  of  bridge,  put  In  merely  for 
purpose  of  supporting  structure  until  steel 
necessary  for  Its  permanent  support  could 
be  obtained,  held  that  neither  contractors 
nor  furnishers  of  materials  In  such  tem- 
porary structure  became  entitled  to  lien 
upon  permanent  structure  for  labor  or  t  .a- 
terlala  In  such  temporary  structure. — Stlm- 
son  Mill  Co.  V.  Los  Angeles  Traction  Co.,  141 
Cal.  SO,  SS,  74  Pac  SB7. 

54tf.  Same— Vse  Af. — ^Held  under  circum- 
stance of  case  not  to  furnish  any  evidence 
of  acceptance  of  bridge  as  completed. — 
Stimson  Mill  Co.  v,  Los  Angeles  Traction 
Co.,  141  CaL  SO.  S2,  74  Fac.  357. 

Aa  to  placlag  atraetBre  on  land  tempo- 
rarily and  without  knowledice  or  consent  of 
owaer  of  land,  not  entitling  laborer  to  lien 
upon  aach  land,  see,  post,  j  1185  and  note: 
see,  also,  Fresno  L.  &  S.  Bank  v.  Huated,  6 
Cal.  Unrep.  716,  49  Pac.  195,  196. 

64T.  Traveling  eapeaaee— Provided  for  In 
contract. — Right  to  lien  for. — Bee  par.  614, 
this  note. 

048.  <*Trlvlal  lakpcrfcctloaa**— A  qneatlon 
of  fact  pure  and  simple. — See  para  266,  267, 
this  note. 

549.  «Valne**— DeSnltloa  of  tenn^Word 

"value"  in  above  section  is  to  be  construed 
so  as  to  mean  "agreed  value"  in  cases  whore 
there  Is  an  agreed  value. — Jewell  T.  McKay, 
82  Cal.  144,  150,  2S  Fac.  139. 


SSO.  Words  "for  value"  of  labor  done  and 
materials  furnished  are  not  used  in  con- 
tradistinction from  "price"  or  "agreed 
value."— Jewell  v.  McKay,  62  Cat  144.  ISO, 
SS  Pac.  189. 

on.  Same— <ta4«Beat  of  vatau  ef  oervlee 
•r  materlala  furalahed.^ — Claims  stating  that 
labor  was  to  be  performed  "at  usual  rates," 
is  oquivalent  to  saying  that  such  labor  was 
to  be  performed  "for  what  It  was  reason- 
ably worth."— McClaln  v.  Hutton,  131  Cal. 
132,  137,  61  Pac.  273.  63  Pac.  182.  622.  See 
Reed  v.  Norton,  90  Cal.  590,  596,  697,  26  Pac. 
767,  27  Pac.  426. 

BBZ.    "Valne"  at  work  done — la  wkat. — 

The  "value"  of  work  done  la  extent  for 
which  property  la  subject  to  Hen. — Ma- 
comber  V.  Bigelow,  126  Cal.  9,  16.  68  Pac. 
S12. 

SSS.  ▼arlaneo  —  Ik  geaeraL  — Material 
variance  in  contract  set  forth  in  claim  of 
Hen  and  that  proven  is  shown  Where  no- 
tice of  lien  states  that  contract  Is  for  rea- 
sonable value  or  worth  of  goods,.and  where 
evidence  shows  that  gooda  were  bought  at 
tlzed  price  and  that  there  was  no  agreement 
In  regard  to  contract-price.— Wilson  v. 
Hind,  113  Cal.  357,  46  Pac.  695. 

Aa  to  Tarlaaee  between  claim  and  notice 
•f  Hen.  see  Palmer  v.  lAVlgne,  104  Cal.  SO, 
S4,  37  Pac.  776. 

564.  Variance  is  fatal  to  liens  where  no- 
tice of  liens  In  stating  terms,  time  given, 
and  conditions  of  contract  set  forth  that 
claimant  was  to  receive  reasonable  market 
value  of  materials  furnished,  and  uncon- 
tradicted evidence  was  that  materials  were 
furnished  at  fixed  price. — Wilson  v.  Nugent. 
126  Cal.  280,  28S,  67  Pac.  208.  See  Wagnor 
V.  Hansen,  103  Cal.  104,  S7  Pac  196. 

Aa   to   when   Tarlaaaa   fatal*   see,  post. 

I  1187  and  note. 

BBS.  Diatingnlabed  from  Santa  Monica 
Co.  V.  Hege,  119  Cal.  376,  877,  51  Pac  655. 
where  it  Is  held  that  different  rule  applies 
aa  to  variance  between  pleading  and  proof, 
and  variance  between  notice  of  Hen  and 
proof,  and  that  where  in  case  proof  shows 
that  contrast  set  forth  In  notice  of  lion  is 
untrue  It  is  fatal  to  lien. 

BBS.  VerlflcatloB  of  elalm^It  Is  only  re- 
quired that  verification  should  state  that 

claim  Is  true  without  setting  out  particulars 
which  law  requires  to  be  contained  In  body 
of  claim. — Reed  v.  Norton,  80  Cal.  690,  602, 
26  Pac.  767,  27  Pac.  426.  See  Arata  v.  Tellu- 
rium Gold  &  8.  Mln.  Co.,  65  Cal.  340.  342,  4 
Pac.  195. 

B5T.  Void  bnlldlng-contracta— Aa  nnre- 
eorded  contract  la  void  for  the  purpose  of 
an  action  thereon,  but  It  is  nevertheless 
effective  as  showing  "the  understanding  of 
the  parties"  as  to  the  work  that  is  to  be 
performed,  and  the  relations  between  the 
parties  and  the  amount  upon  indebitatus 
assumpsit  that  may  be  recovered. — Smith 
v.  Dryden,  16  Cal.  App,  670,  115  Pac  466. 
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558.  A  contract  for  plastering-  a  four- 
Story  hotel,  at  BO  much  per  square  yard, 
which  It  appears  would  necessarily  agrsre- 
^atfl  In  excess  of  one  thousand  dollars.  Is 
void  unless  recorded  as  required  by  abov* 
section,  and  the  materials  furnished  the 
contractor  must  be  deemed  furnished  "at  the 
personal  Instance  of  the  owner,"  and  the 
lien  therefor  may  be  foreclosed  against  the 
owner. — Smith  v.  Bradbury.  148  CaL  41,  82 
Pac.  367. 

559.  Contract  void  by  reason  of  not  be- 
ing recorded  is  void  only  as  to  those  who 
furnish  materials,  labor,  etc,  and  not  as 
between  the  owner  and  the  contractor,  be- 
tween whom  it  still  furnishes  the  measure 
of  compensation. — Ixts  Angeles  Pressed 
Brick  Co.  V.  Hlggins,  8  Cat  App.  SI4.  619, 
97  Pac.  414  (see  supreme  court  on  denial 
rehearing). 

560.  Contract  void.  It  Is  sufflclent  to  al- 
lege that  thfl  material  was  furnished 
through  the  oontractor  as  the  agent  of  th« 
owner. — ^Lucas  Qobbl,  10  Cal.  App.  <48, 
050,  lOS  Pac.  157. 

661.  Where  the  contract  is  void  there  !■ 
no  necessity  for  the  plaintm  to  set  it  out 
In  his  complaint  and  then  allege  Its  invalid- 
ity, but  he  may  allege  the  material  was 
furnished  to  the  owner  and  Introduce  the 
contract  In  evidence  for  the  purpose  of 
showing  it  to  be  void. — Lucas  v.  Rea,  10 
Cal.  App.  641,  644.  101  Pac.  637. 

662.  The  Statute  does  not  make  the 
owner  responsible  personally  for  materials 
furnished  to  the  contractor  in  cases  where 
the  contract  la  void  because  not  recorded. 
The  provision  that  the  materials  furnished 
"shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  Instance  of  the 
owner"  means  that  In  such  case  the  mate- 
rial shall  be  deemed  to  have  been  furnished 
at  the  special  Instance  and  request  of  the 
owner  for  the  purpose  of  giving  the  mate- 
rialmen a  lien  upon  the  building  or  struc- 
ture upon  and  in  which  such  materials 
were  used.  It  Imposes  a  penalty  upon  the 
owner  of  the  lot  upon  which  the  building 
Is  erected  by  making  the  building  and  lot 
subject  to  a  lien  for  the  value  and  the 
materials.  The  clause  "shall  be  deemed  to 
have  been  done  and  furnished  at  the  per- 
sonal Instance  of  the  owner"  Is  followed  in 
each  Instance  by  the  words  "and  they  shall 
have  a  lien  for  the  value  thereof."  The 
meaning  of  the  statute  should  not  be  ex- 
tended beyond  its  express  terms  for  the 
purpose  of  compelling  the  Owner  to  pay  a 
debt  which  he  did  not  contract  or  agree  to 
pay  and  that  was  In  fact  Incurred  by  an- 
other party. — ^Hubbard  v.  I<ee,  6  Cal.  App. 
602,  605,  92  Pac.  744. 

663.  Since  the  statute  expressly  requires 
that  all  contracts  for  labor  to  be  performed 
or  materials  to  be  furnished,  where  the 
same  exceeds  the  sum  of  one  thousand  dol- 
lar.i  shall  be  wholly  void  unless  the  same  be 
in  writing,  and.  before  the  commencement 
of  the  work,  be  filed  In  the  recorder's  oiSce, 
C.  C.  P.— 164  21 


a  .complaint  showing  non-compliance  with 
this  requirement  precludes  recovery. — Pet- 
erson v.  Freiermuth,  17  Cal.  App.  618,  121 
Pac.  299. 

664.  Same— Contractor  Im  agent  ot  owner. 

— Where  contract  is  wholly  void  because 
plans  and  specifications  are  not  recorded 
in  recorder's  oRlce,  contractor  must  be  held 
to  be  agent  of  owner,  and  while  acting  as 
such  he  can  not  contract  to  pay  one  price 
for  articles  purchased  and  then  compel 
owner  to  pay  him  larger  price  for  same  ar- 
ticles.—Kuhlman  T.  Burns,  117  CaL  469,  472, 
49  Pac.  686. 

SOS.  8an>e-  Vor  failnre  to  slgm  and  file 
■peelflentlonst — ^In  such  case  the  Hen  is  for 
the  full  amount  of  the  materials  and  labor 
furnished  without  regard  to  the  contract, 
or  the  balance  remaining  unpaid  in  owner's 
hands. — Coghlan  v.  Quartararo,  16  Cal.  App. 
667,  115  Pac.  664. 

606.  Sane  — Parties  affceted.  — Statute 
only  declares  contract  void  as  between  par- 
ties to  It.— ^iant  Powder  Co.  v.  San  Diego 
Plume  Co.,  78  Cal.  193,  196.  20  Pac.  419. 

667.  Notwithstanding  declaration  of  above 
section  that  contract  In  certain  events  is 
wholly  void,  and  no  recovery  can  be  had 
thereon  by  either  party  thereto,  it  is  pro- 
vided that  other  persons  than  parties  to 
contract  furnishing  materials  and  perform- 
ing labor  may  have  lien  therefor,  it  is 
also  provided  In  section  1197,  post,  that, 
notwithstanding  other  provisions  of  chap- 
ter, any  person  to  whom  debt  may  b«  due 
for  work  or  materials  may  In  personal  ac- 
tions recover  debt. — Palmer  V.  White,  70 
Cal.  220,  221,  IX  Pac.  647. 

668.  Inability  to  maintain  action  on  void 
contract  is  confined  to  partlea — Olant  Pow- 
der Co.  V.  San  Diego  Flume  Co.,  78  Cal.  198. 
196,  20  Pac.  419. 

669.  Contract  void  as  between  contrac- 
tor and  owner  is  not  void  necessarily  be- 
tween such  contractor  or  owner  and  ma- 
terialman.— Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  193,  197,  20  Pac.  419. 

670.  Same — Rights  of  eontraetor. — Con- 
tractor can  not  take  Hen  under  contract 
which  is  wholly  void  under  above  section, 
nor  has  such  contractor  right  to  recover  in 
such  case  upon  quantum  meruit  for  services 
or  upon  quantum  valebant  for  goods,  wares, 
and  merchandise  sold  and  delivered. — Spin- 
ney V.  Qrifflth,  98  Cal.  149,  153,  32  Pac.  974. 

571.  Mechanics'  lien  only  exists  by  virtue 
of  compliance  with  statute  which  creates 
It.  Where  contract  Is  void,  contractor  may 
claim  no  implied  right  to  lien  which,  had 
written  contract  been  properly  filed,  he 
might  have  recovered  under  It.  Law  gives 
him  right  in  such  cases  to  recover  personal 
judgment  tor  money  as  on  Implied  contract. 
— Morris  v.  Wilson,  97  Cal.  844,  646,  82  Pac. 
801. 

572.  Same — Strict  constmirtlon  of  stnt- 
ntt. — Provision    of   above   section  making 
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Wholly  void  as  between  parties  thereto 
written  contract  for  construction  ot  build- 
ing for  price  exceeding  one  thousand  dollars 
unless  same  is  filed  with  county  re- 
corder before  commencement  of  work  there- 
under. Is  arbitrary,  and  Is  not  to  be  ex- 
tended to  contract  not  falling  strictly 
within  its  letter.— Kiessis  v.  Allspaugb,  99 
Cal.  462,  4&4,  34  Fac.  106. 

srs.  SaMc  — •'WkoUy  void**  — Hu  mbm 
mcMBliir  mm  '•void." — When  an  Instrument  Is 
void.  It  Is  void  from  one  end  to  other,  and 
In  all  Its  parts. — Olant  Powder  Co.  V.  San 
Diego  Flume  Co.,  78  Cal.  198,  196,  20  Pac 
419. 

Am  to  owners'  or  eontractore*  waiver  by 
conlract  or  otherwise,  not  to  affect  or  imc 
palr  claims  and  liens  ot  other  peraons,  etc, 

see,  post,  I  1201  and  note. 

674.  WaK««  ot  cook — For  laborers  of  onb- 
eoBtractoT. — Right  to  lien  for,  see  par.  &1S. 
this  note. 

675.  "WnKon-road  or  other  structure"— 
ReCeiw  to  what — Public  blchway  not  In- 
cluded.— The  term  "wagon-road  or  other 
structure"  in  the  above  section,  defining  the 
structures  improvements  to  which  mechan- 
ics' liens  attach,  refers  to  private  wagon- 
roads  only,  and  does  not  Include  public 
roads  or  highways.— Slayden  t.  O'Dea,  188 
Cal.  SOO,  189  Pac  1066. 

670.  WatehBiaB  at  mime— Aa  to  riifet  to 
Uen.  —  Whether  watchman  engaged  as 
watchman  at  mine  "performs  labor  upon" 
th«  mining  claim  so  as  to  be  entitled  to  a 
lien  upon  the  claim  depends  on  conclusions 
of  law  deduced  from  facts  found  by  court, 
or  upon  sufficiency  of  facts  stated  In  com- 
plaint to  constitute  a  cause  of  action; 
neither  of  which  points  can  be  considered 
upon  an  appeal  from  an  order  denying  a 
new  trial.  The  only  questions  which  can 
be  considered  are  those  arising  upon  the 
specillcations  as  to  the  insufficiency  of  the 
evidence  and  errors  of  law  contained  In  the 
bill  (  t  exceptions. — ^Williams  v.  Hawley,  144 
Cal.  97,  99.  77  Pac.  762. 

6TT.  Same — ^Idle  mine. — "It  Is  clear  that 
the  statute  implies  that  the  labor  to  be  per- 
formed upon  any  mining  claim,  and  for 
which  a  lien  is  given,  is  the  labor  performed 
in  the  course  of  the  actual  work  of  mining 
or  development  in  the  mining  claim,  and 
that  it  does  not  include  the  services  of  a 
watchman  engaged  in  caring  for  a  mine 
while  it  Is  lying  Idle" <dlctum).— Williams 
T.  Hawley.  144  Cal.  97.  108,  77  Pac.  761. 

sra.  Same  —  Watehman.  bookkeeper* 
cook.  ete»  not  entitled  to  Uea,  under  our 
statute  and  similar  statutes,  is  thought  to 
be  the  true  doctrine.  "While  liens  are  al- 
lowed for  many  kinds  of  labor  the  authori- 
ties term  'Incidental,'  such  incidental  labor 
must  be  directly  done  for,  and  connected 
with,  or  actually  incorporated  Into  the 
building  or  Improvement.  It  will  not  do  to 
extend  the  protection  given  to  services  in- 
directly and  remotely  associated  with  the 


construction  work.  The  cpok  who  prepares 
food  for  the  employees,  the  blacksmith  who 
shoes  the  horses  or  repairs  the  implements 
tn  use.  and  all  similar  contributors  to  the 
enterprise,  are  not  among  the  favored  work- 
men. See  McCormlck  v.  L<os  Angeles  City 
Water  Co.,  40  Cal.  185.  The  keeping  of  de- 
fendant's books  and  disbursement  of  its 
funds  were  matters  of  great  importance, 
but  we  can  not  declare  such  services  within 
purview  of  the  statute." — Rara  Avis  Gold 
&  S.  Mln.  Co.,  9  Colo.  886,  12  Pac.  433. 

S7&.  Compare!  WInslow  v.  Urquhart,  39 
Wis.  260,  quoted  with  approval  in  Stewart- 
Chute  Lumber  Co.  v.  Missouri  Pac.  R.  Co.. 
28  Neb.  39,  44  N.  W.  47  (Maxwell,  J.,  dis- 
senting). 

B80.  Work  done  by  ovrner — Time  for  fil- 
ing elalm. — ^Under  the  provisions  of  the 
above  section,  as  It  existed  prior  to  the 
amendment  of  1919,  where  the  construction, 
alteration,  or  repair  of  a  building  was  un- 
dertaken by  the  owner,  under  the  superin- 
tendence of  one  of  his  employees,  a  person 
who  furnished  labor,  or  materials,  or  both, 
was  not  entitled  to  a  lien  on  the  property, 
where  a  claim  of  lien  was  not  filed  within 
thirty  days  after  the  claimant  had  ceased 
to  furnish  such  labor  or  materials,  or  labor 
and  materials. — Ferger  v.  Oearhart,  44  Cat 
App.  246,  186  Pac  376. 

S81.  Same — Same — Const  Itntlonal  provi- 
sion.— The  constitutional  provisions  touch- 
ing the  subject  of  the  liens  of  laborers,  ma- 
terialmen, and  others,  upon  property  upon 
which  they  have  bestowed  labor  or  fur- 
nished materials  (art.  XX.  I  IS,  const.  1879. 
I  Hennlng's  General  Iaws.  Sd  ed.  p.  di)  are 
not  paramount  to  the  statute  which  pre- 
scribes a  time  within  which  a  claim  of  Hen 
must  be  filed  to  be  effective;  the  section  of 
the  constitution  referred  to  is  not  self-exe- 
cuting and  is  Inoperative  except  as  supple- 
mented by  legislation. — Ferger  v.  Gear- 
hart,  44  Cal,  App.  846.  186  Pac.  876,  follow- 
ing doctrine  in  Spinney  T.  Griffith.  98  Cal. 
149.  32  Pac.  974:  Morse  T.  De  Ardo,  107  CaL 
822,  40  Pac.  1018,  distinguishing  and  limit- 
ing MUtlmore  V.  Nofilnger  Bros.  Lumber 
Co.,  160  Cal.  790,  90  Pac  114. 

682.  Writtca  contract— Fer  bslMlnc  or 
Improvement — Neceeelty  for. — As  to  gener- 
ally, see  pars.  160,  860-367,  this  note. 

6S3.  Same  — Improvcmest  not  excec4lnir 
•Be  tkonsasC  4allsre-*Prler  te  amendment 

of  Itll.^ — At  all  time  prior  to  the  amend- 
ment to  the  above  and  succeeding  sections 

of  the  code  by  the  legislature  In  1911,  the 
law  permitted  an  owner  of  real  property. 
In  causing  the  construction  of  any  Improve- 
ment thereon  at  a  cost  of  not  more  than 
one  thousand  dollars,  to  provide  for  such 
improvement  by  a  contrr.ct  not  filed  in  the 
recorder's  office,  or  even  by  an  oral  con- 
tract, and  to  pay  the  consideration  therefor 
whenever  it  pleased  him  to  do  so;  and  the 
provisions  of  the  code  with  reference  to 
putting  In  writing  buIldinv-GOBtracta,  and 
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filing  them  (or  record,  and  as  to  the  mode  not  applicable  to  such  an  Improvement. — 
and  time  of  payment  and  the  withholding  Bailey  Ornamental  Iron  Co.  v.  Goldschmidt, 
of  a  percantafffl  of  the  oontract-prlce,  were     33  Cal.  App.  661,  166  Pac.  86S. 


§1183^2.  BUILDINa  00NTBA0T8,  WHAT  PROVISIONS  MUST  OON- 
TAIH.  [Repealed.] 

History:    Enacted  March  28,  1901,  Stata.  and  Amdts.  1900-1,  p. 
817;  repeal  approved  February  12,  1903,  Stats,  and  Amdts.  1903,  p.  21. 


1.  C0Mtr«etton< — Statute  was  Intended 
for  protection  of  subcontractor!,  material- 
men, artisans,  and  laborers,  and  to  pre- 
serve to  them  right  of  Hens.  They  are  not 
parties  to  contract  between  owner  and  con- 
tractor, and  may  be  Justly  entitled  under 


law  to  value  of  materials  and  labor,  even 
though  original  parties  failed  to  make  con- 
tract as  directed  by  statute. — Sullivan  v. 
California  R.  Co.,  142  Cal.  201,  202;  7S  Pac. 
767.  See  Laldlaw  v.  Marye,  1S3  Cal.  170, 
176,  66  Pac.  891. 


§U83a.   LIEN  FOR  POWER  SUPPLIED  BY  MEANS  OF  TEAM,  WAGON, 

ETC.  [Repealed.] 

History:  Ehiactment  approved  April  19,  1909,  Stats,  and  Amdts. 
1909,  p.  1003;  repeal  approved  May  1,  1911,  Stats,  and  Amdts.  1911. 
p.  1319. 

As  to  UcB  tm  power  KUpplled*  •OBBtltatteiialltr  aaA  iBtcvprctathm  of  the  mtmtmtx,  see. 
ante,  i  1182,  note  pars.  896-298. 

§  1184.  NOTICE  TO  OWNER  OF  LABOR  PERFORMED  AND  MATERI- 
ALS FURNISHED.  Any  of  the  persons  mentioned  in  the  preceding  section, 
except  the  contractor,  and  all  persons,  firms  and  corporations,  excluding  the 
contractor,  performing  work  or  furnishing  materials,  or  both,  upon  any  public 
improvement,  including  highways,  streets,  wagon  roads,  viaducts  or  sewers, 
may  at  any  time,  prior  to  the  expiration  of  the  period  within  which  claiids  of 
lien  must  be  filed  for  record,  as  prescribed  by  the  provisions  of  section  one 
thousand  one  hundred  eighty-seven  of  this  code,  give  to  the  owner  a  nojice 
that  they  have  performed  labor  or  furnished  materials,  or  both,  to  the  eon- 
tractor  or  other  person  acting  by  the  authority  of  the  owner,  or  that  they  have 
agreed  to  do  so,  stating  in  general  terras  the  i:ind  of  labor  and  materials  and 
the  name  of  the  person  to  or  for  whom  the  same  was  done  or  furnished,  or  both, 
and  the  amount  in  value,  as  near  as  may  be,  of  that  already  done  or  furnished, 
or  both,  and  of  the  whole  agreed  to  be  done  or  furnished,  or  both,  and  any  of 
said  persons  who  shall  on  the  written  demand  of  the  owner  refuse  to  give  such 
notice  shall  thereby  deprive  himself  of  the  right  to  claim  a  lien  under  this 
chapter.  Such  notice  must  be  verified  by  the  claimant,  or  by  some  person  act- 
ing in  his  behalf,  and  may  be  given  by  delivering  the  same  to  said  owner  per- 
sonally, or  by  leaving  it  at  his  residence  or  place  of  business  with  some  person 
in  charge,  or  by  delivering  it  to  his  architect,  if  any;  provided,  however,  that 
in  all  cases  in  which  said  work  is  being  done  under  a  contract  with  the  state,  or 
with  any  public  board,  commission,  or  officer  thereof,  or  with  any  political  sub- 
division thereof,  such  notice  must  be  filed,  within  said  time,  in  the  office  of  the 
controller,  auditor  or  other  public  disbursing  oflBcer  whose  duty  it  is  to  make 
payments  under  the  provisions  of  such  contract  or  with  the  commissioner, 
managers,  trustees,  officers,  board  of  supervisors,  board  of  trustees,  common 
council  or  other  body  by  whom  the  contract  for  the  improvement  was  awarded. 
No  such  notice  shall  be  invalid  by  reason  of  any  defect  in  form,  provided  it  is 
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sufficient  to  infom  the  owner  of  the  substantial  matters  herein  provided  for. 

Upon  such  notice  being  given  it  shall  be  lawful  for  the  owner  to  withhold,  and 
in  the  case  of  property  which,  for  reasons  of  public  policy  or  otherwise,  is  not 
subject  to  liens  in  this  chapter  provided  for,  the  owner  or  person  who  con- 
tracted with  the  contractor,  shall  withhold  from  his  contractor  sufficient  money, 
and  bonds,  where  bonds  are  to  be  issued  in  lieu  of  money,  by  the  political  sub- 
division which  contracted  for  said  work,  due  or  that  may  become  due  to  such 
contractor  to  answer  such  claim  and  any  lien  that  may  be  filed  therefor,  includ- 
ing the  reasonable  cost  of  any  litigation  thereunder. 

"Owner"  defined.  The  word  "owner"  as  used  in  this  section,  includes  the 
state  or  any  public  board,  commission  or  officer  thereof,  or  any  political  sub- 
division thereof,  whether  the  said  work  be  done  by  or  under  the  direction  of 
said  state,  public  board,  commission  or  officer  thereof,  or  any  political  sub- 
division thereof. 

History:  Enacted  March  11,  1872;  amendment  approTed  March  18, 
1885,  Stats,  and  Amdts.  1884-5,  p.  144;  March  16,  1887,  Stats,  and 
Amdts.  1886-7,  p.  153;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  189,  held  imconstltutional,  see  history,  g  5  ante; 
amendment  approred  May  1,  1911,  Stats,  and  Amdte.  1911,  p.  1316; 
May  10,  1919,  Stats,  and  Amdts.  1919,  p.  452;  May  16,  1921,  Stats,  and 
Amdts.  1921,  p.  144.    In  effect  July  29,  1921. 


MECHANICS'  HENS— STOP-NOTICE, 
ETC. 

1,2.  Abandonment  of  contract  —  Bi|^tB 

of  materialmen. 

3.  Amount — Limitation  of. 

4^6.  Assignment — ^Bight  to  lien  not  sob* 
jeet  of. 

6.  Assignment  made  by  contractor. 

7.  Same— Effect  of  breach  of  contract. 

8.  Bond  given  upon  building>contraet — 

Effect  of  section. 

9,10.  Same— Extent  of  obligation. 

11.  Building-contract  void  —  Klenee  h 

to  time  of  final  payment. 

12.  Constitutionality — In  general. 

13.  Same — UncouBtitntional  provision. 

14.  Constmction  of  section — As  to  gen- 

erally. 

15- 17.  Same  —  As  to  proceedings  author- 
ized. 

18.  Same  —  Contract  to   famish  ma- 
,  terials. 

19.  Same — Contractor  only  referred  to. 
20,  21.  Same — Effect  given  by  above  section. 

22.  Same — Intercepting  contract-price — 
Not  dependent  on  lien, 
23,  24.  Same  —  Penalty  —  Statute  must  be 
CODBtrued  against  exaction  of. 

25.  Same — Beasonable  construction  for 

protection  of  owner  as  well  as 
materialman, 

26.  Same  —  Stop-notices  —  Persons  en* 

titled  to  give. 

27.  Same — Public  roads  and  streets — 

Stop-notice  not  applicable  to. 

MIX 


28.  Same  —  Use  of  pbrase  "ai^*  meh 
eontiacf 

80.  Costs  and  attorney's  fees  —  Are 
properly  allowed. 

80.  Default  of  subcontractor — Immedi- 
ate payment  of  bills  by  contractor 
— Surety  not  released. 

31.  Description  of  property  —  Contract 

is  not  void  by  reason  of  its  not 
containing. 

32.  Duty  to  witlihold  money. 

S3.  Filing — Plans  and  specifications. 
34.  Foreclosure     proceedings  —  Lien 

denied — Personal  judgment. 
85.  Same  —  Amount  claimed  less  than 

three  hundred  dollars — Stop-notice 

disregarded. 

36.  Same — Writ  of  review  —  When  not 

remedy. 

37.  Garnishment — ^Remedy  by. 

38.  History  of  section. 

89.  Injunction — Will  not  issue  to  pre- 
vent payment  of  order. 

40.  Lien  —  Distingnidied  from  recorded 

lien. 

41.  Mistake  in  name — ^Validi^  of  claim 

is  not  affected  by. 

42.  Municipal  corporation  ' —  Complete 

plan — Vrooraan  Act — Section  in- 
applicable. 

43.  Notice — To  withhold  payment. 

44.  Ownership — Statement  of. 

45.  Parties  —  Contractor  as  defendant 

with  owner. 

46.  Same — Complaint  against  owner. 

47.  Payments — Amount  not  specified. 

48.  Same— Bills  to  be  paid  by  owner. 
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49.  Same  —  Contiaet  not  payable  in 

rnonej. 

50.  Same — Contract-price  less  than  one 

thousand  dollars. 

51.  Same  —  Same  —  Payment  of  instal- 

ments is  subject  to  change. 

62,  53.  Same  —  Same  —  Last  payment  — • 
Amount  not  specified. 

64.  Same — Same — Mistake  in  amount. 

65.  Same — Same — Remedy  of  mechaniea, 

laborers,  and  materialmen. 

56.  Same — Same  —  Stating  that  certain 

percentage  of  costs  will  be  paid. 

57.  Same — Same — Statement  of  time. 

68.  Same — Object  of  provision  that  con- 
tract-price be  paid  in  instalments. 

<  69.  Same  —  Same  —  Intermediate  paj* 

ments  included. 


60.  Same 
of. 


-Premature   payment — Effect 

61,  62.  Personal  judgment  against  owner, 

68.  Penalty — Ever^  reasonable  intend- 
ment will  be  indulged  in  to  avoid. 

64.  Pleading — Snflleieney  of  complaint. 

66.  Public  building  itself  is  in  no  way 
affected. 

66.  Bead   district   improvement  act — 

Claims  of  laborers  —  Claim  of 
laboren  and  materialmen  —  Stop- 
notices  served  on  coonty. 

67.  Same  —  Lien  of  laborers  and  ma- 

terialmen —  Above  provisions  not 
applicable. 

68.  Same —  Materialman's  lien  —  Stop- 

notice— Effect  of. 
69,70.  School  district — Liability  of. 

71.  Statement  of  items. 

72.  Stop-notice  —  Assignment   hy  eon- 

tractor  of  instalment  to  become 
due — ^Priority  under  notice. 

73.  Same — ^Demand  by  owner  for  service 

of — Service  of  demand— Party  a 
corporation, 

74.  Same — Same — ^Validity  of  provision. 

75.  Same — Effect  of  code  amendment. 

76.  Same — Effect  of  notice. 

77.  Same — Enforcement  of  lien — Reme- 

dies. 

78.  Same  —  Equitable  lien,  garnishment 

or  assignment. 

79.  Same  —  Failure  of  materialman  to 

serve — Lose  of  lien. 

80.  Same — Limitation  of  recovery, 

81.  Same  —  Money  not  due  —  ConstmO* 

tion  of  section. 

82.  Same — Municipal  improvement. 

83.  Same — Necessity  of  notice. 

84.  Same — Payment  to  contractor  after 

— Effect  of  code  amendment., 

85.  Same — Purpose  of. 


86.  Same— Public  building — Withhold- 
ing payment  from  contractor  U/ 
meet  claims  for  labor,  etc 

87,  88.  Same — Recording  not  necessary, 

89.  Same  —  School  property  —  Right  of 

trustees. 

90.  Same  —  Service    before  instalment 

due — Priority  of  claims. 

91.  Same — Subcontractors  in  absence  of 

notice. 

92.  Same  —  Sufficiency  of  —  Acceptance 

of  order  of  contractor, 

93.  Same — Time  of. 

94.  Same — Violation  of  duty  to  with- 

hold payments — Release  of  snre- 
ties. 

96.  Street  improvement  act  of  1911 — 
Bights  of  laborers  and  material- 
men. 

96.  Substantial  compliance  with  statute. 

97.  Sufficiency  of  notice  to  withhold — 

Acceptance  by  owner. 

98.  Trustees  of  state  asylum  —  Moneys 

in  hands  of. 

99.  Unknown  owner. 

100.  Verification.  ' 

101, 102.  Void  contract — ^Anuntnt  due  imma- 
terial. 

103.  Same  —  Effect  —  Subcontractors, 
laborers,  and  materialmen  shall 
have  lien. 

See,  ante,  i  Hit  and  note. 

1.  AbandoDninit  of  mmtniet — RIsMa  of 
naterlalMica.— Where  contract  for  less  than 
one  thousand  dollars  is  abandoned  by  con- 
tractor prior  to  completion  of  work,  amount 
available  for  Iten  of  materialman  is  only 
excess  of  contract-price  remaining  In  own- 
er's hands  after  payment  of  coat  of  com- 
pletion.— Denlson  v.  Burreil.  Hi  Cal.  180, 
18S.  61  Pac.  1.  See  Wl^slns  v.  Bridge,  70 
CaL  437,  11  Pac.  754;  Qlbson  v.  Wheeler,  110 
Cal.  343,  42  Pac.  810. 

2.  DUtlnsnlshed  from  Dunlop  v.  Ken- 
nedy, 102  Cal.  443,  26  Pac.  766;  Golden  Gate 
Lumber  Co.  V.  Sahrbaeher,  105  Cal.  114,.  88 
Pac.  6S6,  where  contract-price  exceeded  one 
thousand  dollars. 

S.  Amonat-^laUtatloM  o£< — ^Laborers  or 
materialmen  have  no  rtsht  to  Uen  for  any 
amount  which  owner  does  not  owe  contrac- 
tor under  valid  contract,  as  there  is  no  priv- 
ity ot  contract  between  owner  and  laborers 
or  materialmen  under  contract  entered  Into 
with  contractor. — Brill  v.  De  Turk,  130  Cal. 
241.  244,  62  Pac.  462.  See  San  Diego  Lumber 
Co.  V.  Wooldredge,  90  Cal.  574,  579,  27  Pac. 
431;  West  Coast  Lumber  Co.  v.  Knapp,  122 
Cal.  79,  54  Pac.  583. 

4.  AMHlarnneBt— Risk*  1*  Ilea  not  rabjeet 

ef> — Right  to  create  mechanics'  or  laborers' 
Hen.  under  mechanlcs'-IIen  law.  Is  personal 

right,  and  non-assignable. — Mills  v.  La 
Verne  Lumber  Co.,  97  Cal.  254,  255,  38  Am. 
St.  Rep.  168,  32  Pac.  16>;  McCrea  v.  Johnson, 
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104  Cal.  224,  226,  37  Pac.  902;  Duncan  T. 
Hawn,  184  Cal.  10.  37  Pac.  626. 

6.  AsslErnment  of  demand  can  not  carry 
with  It  rlffht  to  give  notice  for  purpose  of 
creation  of  lien  upon  fund  in  hands  of 
owner,  owing  to  contractor,  and  creating 
legal  liability  In  favor  of  laborer  and 
against  owner. — McCrea  v.  Johnson,  104 
Cal.  224,  226,  37  Pac.  902. 

6>    AMlsBineat   made   by   coatractor  of 

amount  to  become  afterward  due  to  him 
m  course  of  performance  of  contract,  given 
before  arrival  of  time  of  payment,  can  not 
defeat  right  of  materialman  to  give  notice 
specified  in  above  section  and  obtain  benefit 
thereof. — First  Nat.  Bank  v.  Ferris  Irr.  Dist., 
107  Cal.  «S,  SI,  40  Pac.  46. 

T.  Same— Sfleet  mi  bnaeh  mt  eoHtvaeta — 

Contractor's  subsequent  breach  of  contract 
by  falling  to  complete  building  and  addi- 
tional expenses  caused  to  school  district 
thereby  do  not  create  any  equity  against 
assignee  of  order  for  completed  portion 
paid  by  Instalment,  or  entitle  school  dis- 
trict to  injunction  restraining  such  pay- 
ment.— ^Liong  Beach  School  DisL  t.  Lutge, 
129  Cal.  409.  414.  69  Fac  S6. 

&  Aont  drea  «pob  balldlBC-coKtnict— 
Eflect  ot  aeetloa. — ^Results  following  failure 
of  owner  to  comply  with  above  section  are 
not  material  npon  mattera  pertaining  to 
bond  given  by  contractor  upon  building- 
contract.— Oanahl  Weir,  ISO  CaL  287.  2S9. 
SS  Pac  612. 

0.  Same— Bxteat  mt  obllvatloH. — Obliga- 
tion of  bond  does  not  extend  to  releasing  of 
building  from  Invalid  liens. — Brill  v.  De 
Turk,  130  Cal.  241,  244,  62  Pac.  462.  See  San 
Diego  Lumber  Co.  v,  Wooldredge,  90  Cal. 
679,  27  Pac.  434;  West  Coast  Lumber  Co.  v. 
Knapp,  122  Cal.  79.  64  Pac.  533. 

10.  Claims  which  can  not  be  legally  en- 
forced against  building  can  not  be  said  to 
have  accrued  against  it. — Brill  v.  De  Turk, 
180  Cal.  241,  246,  62  Pac.  462.  See  San 
Diego  Lumber  Co.  v.  Wooldredge,  90  Cal. 
674,  ST9.  27  Fac.  481;  West  Coast  Lumber 
Co.  V.  Knapp,  122  Cal.  79,  64  Fac.  638. 

11.  BnlUlav-eoB<i«t  votd— Slleare  aa  to 
time  of  laal  ^ymcat. — ^Frlor  to  the  amend- 
ments to  the  mechanlcs'-Iten  law  In  1911,  a 
building-contract  which  merely  provided 
when  seventy-five  per  cent  of  the  contract- 
price  la  payable  and  which  made  no  provi- 
sion as  to  the  payment  of  the  remaining 
twenty-five  per  cent  thirty-flve  days  after 
the  completion  of  the  building,  was  void 
under  the  provisions  of  the  above  section, 
and  persons  furnishing  labor  and  material 
were  entitled  to  Hens  for  the  full  amount 
thereof. — Sweet  v.  Fresno  Hotel  Co.,  174 
Cal.  789,  164  Pac.  788. 

12.  Coaatltntlonalltr —  In  general. — The 
requirements  of  above  section  are  not 
illegal  aa  Interfering  with  the  right  of  con- 
tract. The  effect  of  the  notice  is  to  serve  as 
an  "equitable  garnishment."  It  is  a  form  of 
"equitable  subrogation  regulated  by  stat- 


ute." It  Is  an  equitable  assignment  of  the 
amounts  due  or  to  become  due  to  the  con- 
tractor under  the  contract  and  entitles  the 
persons  serving  the  notice  to  receive  so 
much  of  said  amounts  as  would  satisfy  their 
claims. — Diamond  Match  Co.  T.  Sllbersteln. 
165  Cal.  282,  131  Pac.  874. 

18.    Same  —  Cneoutltntional  provlaloa.^— 

Statute  declaring  invalid  any  contract  by 
owner  of  real  property  for  construction  of 
building  thereon,  unless  It  Is  provided 
therein  that  contract-price  shall  be  payable 
only  In  money.  Is  unconstitutional  in  that 
it  la  an  Infringement  upon  right  of  owner 
In  possession  and  enjoyment  of  his  prop- 
erty, an  Invasion  of  right  to  contract  with 
others  respecting  use  of  which  he  may  sub- 
ject his  property  or  manner  In  which  he 
may  enjoy  It. — Stimson  H.  Co.  v.  Braun,  136 
Cal.  122,  12S,  89  Am.  St.  Rep.  110,  67  L.  R.  A. 
726,  68  Fac,  481, 

14.  CanatmetloH  of  aeetloa— A»  ta  sencr- 
aUy,  see,  ante,  |  1183,  note  pars.  122-128. 

15.  Same— Aa  to  proceedlUKa  anthorlacdu 

— The  proceeding  authorized  by  this  sec- 
tion is  substantially  an  equitable  garnish- 
ment by  the  claimant  of  the  fund  due  the 
contractor  by  the  owner,  and  secures  to 
one  giving  notice  a  claim  paramount  to  that 
of  the  contractor,  his  asslsnor,  or  attach- 
ments made  after  notice. — Miles  v.  Ryan. 
172  CaL  206,  167  Pae.  6. 

16.  Above  section  gives  laborers  and  ma- 
terialmen a  riKht  to  ffive  their  notices  any 
time  after  they  contract  to  furnish  the 
labor  or  material,  and  they  may  thus  anti- 
cipate any  subsequent  attachment  or  exe- 
cution. Where  they  wait  until  the  maturity 
of  the  payment  to  the  contractor  before 
giving  their  notice  it  must  be  given  before 
any  assignment  is  made,  or  attachment  or 
other  claim  has  accrued  against  the  iron- 
tractor,  or  their  claims  will  be  postponed 
to  attaching  creditors  whose  attachments 
are  prior  In  time. — ^Mlles  v.  Ryan,  172  Cal. 
206,  1B7  Pae.  K. 

17.  The  claims  of  laborers  and  material- 
men who  give  notice  after  a  garnishment 
has  been  made  under  section  710.  ante,  is 
subordinate  to  the  latter. — ^Mlles  v.  Ryan, 
172  Cal.  206.  1B7  Pac.  6. 

18.  Same— Contract  to  faralata  materlala, 

such  as  machinery  and  apparatus,  is  not 
building-Contract  within  meaning  of  above 
section. — Roebling's  Sons  Co.  v.  Humboldt 
Blec.  Light  &  Power  Co.,  112  Cal.  288.  291, 
44  Pac.  568.  See  Donahue  v.  Cromartie.  21 
Cal.  80:  Sparks  v.  Butte  Consol.  Gold  Min. 
Co..  55  Cal.  8S9,  392;  Hinckley  v.  Field's 
Biscuit  &  Cracker  Co..  91  Cal.  136,  140,  27 
Fac.  694. 

IB,  Same— Coat rae tor  onir  rrferr^  to. — 

above  section  only  refers  to  contract  of  con- 
tractor.— Hinckley  v.  Field's  Biscuit  & 
Cracker  Co..  91  Cat.  136,  140.  27  Pac.  694. 

20.  Same— Effrrt  Riven  br  above  aecttaa 

does  not  depend  upon  lien  provided  in  sec- 
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tlon  ant«.'— Weldon  t.  Superior  Court, 
138  Cal.  427,  430.  71  Pac.  S02. 

21.  Above  Bectlon  does  not  declare  con- 
tract void  In  case  It  falls  to  conform  aub- 
Btantlally  to  Its  provisions,  but  only  im- 
poses penalty  on  owner  by  makins  him 
personally  liable,  and  his  Improved  prop- 
erty subject  to  Hens  for  labor  done  and 
materials  furnished. — Stlmson  Mill  Co.  v. 
Riley,  6  Cal.  Unrep.  218,  42  Pac.  1072,  1073. 

ax    Tlamr    lafrTfrptlnr  coatvaet-prlec — 

Not  dcpeadnt  on  Ilea. — ^Remedy  provided 
by  above  section  for  Intercepting  contract- 
price  in  hands  of  owner  Is  not  dependent 
upon  proceediQ^B  to  enforce  lien  against 
property. — First  Nat.  Bank  v.  Perrls  Irr. 
Dlst.,  107  Cal.  65,  85,  40  Pac.  45.  See  Bates 
V.  Santa  Barbara  County,  90  Cal.  648,  647, 
27  Pac.  43S. 

23.  Same—Penalty — Statute  mast  be  eon- 
■trned  asalast  exaetlOH  of  penalty.  If  In 
reason  It  can  be. — West  Coast  Lumber  Co. 
V.  Knapp,  122  CaL  79,  61,  54  Pac.  533. 

24.  Every  reasonable  Intendment  will  be 
Indulged  In  to  avoid  penalty  under  statute. 
— San  Diego  Lumber  Co.  v.  Wooldredge,  90 
Cal.  574,  679.  27  Pac.  431. 

29.  Same  —  Reasonable  coniilructloB  for 
proteetlon  of  owner  as  well  as  materialman 

must  be  given  statute. — Dunlop  v.  Kennedy, 
4  Cal.  Unrep.  196,  84  Pac.  92,  94. 

as.  Sane— stop- Botlcea— Persons  entitled 
to  give. — Persons  entitled  to  give  stop-no- 
tices in  accordance  with  the  provisions  of 
the  above  section  are  such  persons  as  are 
described  tn  section  1183,  ante,  that  Is,  per- 
sons who  perform  work  on  the  structure 
therein  described  at  the  request  of  the 
owner,  or  who  furnish  material  entering 
Into  such  structure. — Slayden  t.  O'Dea,  182 
Cal.  SOO.  189  Pac.  1066. 

Am   to  stop-notices   generally,   see  pars. 

72-94,  this  note. 

27.  Same  — Public  roads  and  streets— 
Stop-notice  not  applicable  to. — The  provi- 
sions of  the  above  section  relative  to  equi- 
table attachment  by  stop-notices  served 
upon  owner  by  lien-claimants  have  no  ap- 
plication In  the  case  of  public  work  on  pub- 
lic highways  for  the  reason  that  highways 
do  not  belong  to  the  county  but  to  the  people 
of  the  state  of  California. — Slayden  v.  O'Dea, 
182  Cal.  500,  189  Pac.  1066,  applying  the 
doctrine  in  People  v.  HoUaday.  93  Cal.  241, 
27  Am.  St.  Rep.  186.  29  Pac.  54;  People  v. 
County  of  Marin.  103  Cal.  223,  26  L.  R.  A. 
659,  37  Pac.  203. 

2K.  Same— Use  of  phrase  "any  Nneli  con- 
tract" in  clause  of  above  section  immediately 
following  provisions  of  section  1183,  ante,  in 
reference  to  amount  of  payment  of  contract. 
Indicates  that  legislature  intended  to  refer 
to  contracts  spoken  of  In  section  1183,  ante, 
namely,  contracts  In  which  "amount  agreed 
to  be  paid  thereunder  exceeds  one  thousand 


dollars."~Sldllnger  t.  Kerkow,  82  CaL  ,42, 
44,  22  Pac.  932. 

av.  Coats  and  attorney**  feea  -Are  m>p- 
erly  allowed  and  made  payable  out  of  prop- 
erty ordered  to  be  sold  where  claimed  In 
complaint  in  action  where  defendant  de- 
faulted,— De  Camp  Lumber  Co.  v,  Tolhurst, 
99  Cal.  631,  635,  34  Pac.  438. 

A«  to  dedaetlona  by  owacr,  see,  ante, 
t  1183  and  note  par.  169. 

aa.  Defaolt  €>f  avbeoBtractor— Immediate 
payment  of  bills  by  eontractor—Snrety  not 
relcaMed. — In  a  case  in  which  a  subcontract 
provided  that  the  subcontractor  should 
save  the  contractor  free  and  harmless 
from  any  and  all  liability  which  might  ac- 
crue against  or  upon  the  latter  as  the  re- 
sult of  the  default  of  the  former  In  the 
performance  of  his  subcontract,  and  by  the 
bond  executed  by  a  surety  It  became  bound 
to  the  effect  that  the  subcontractor  should 
perform  all  the  covenants  and  agreements 
on  his  part  in  the  subcontract,  upon  breach 
by  the  subcontractor,  the  immediate  pay- 
ment by  the  contractor  of  bills  for  work 
done  and  materials  furnished  to  the  subcon- 
tractor, which  were  Itenable  under  the  pro- 
visions of  the  above  section,  was  not  a  pre- 
mature payment  and  did  not  release  the 
surety  company  from  Its  obligations  on  the 
bond  of  the  subcontractor. — Slegel  v.  Hech«- 
ler,  181  Cal.  187,  188  Pac.  664. 

SI.  DescrlptlM  of  property— Coatract  la 
not  void  by  reasoa  of  Ita  Bot  eoataiHiag 

description  of  property  upon  which  build- 
ing Is  to  be  erected,  as  statute  does  not 
require  it. — Taney  v.  Morton,  94  Cal.  658, 
661.  29  Pac.  1111.  See  San  Diego  Lumber 
Co.  T.  Wooldredge,  90  Cal.  674,  679,  27  Pac. 
431. 

aa.  Duty  to  withhold  money, — It  is  the 
clear  duty  of  the  owner  under  service  of 
such  notice  to  withhold  from  the  moneys 
due,  or  from  the  first  moneys  that  may  be- 
come due,  a  sum  sufllcient  to  protect  him 
against  the  demand  of  the  notice.  Unless 
he  does  this  be  becomes  Justly  liable  under 
later  notices  which  may  be  served  upon 
him.  No  materialman  is  charged  with 
knowledge  that  another  materialman  has 
served  the  owner  with  such  notice  to  with- 
hold, still  less  with  knowledge  that  the 
owner  contemplates  withholding  the  funds 
out  of  the  last  payments  that  may  become 
due  the  contractor.  The  materialman  read- 
ing the  contract  and  learning  from  Its  terms 
that  moneys  are  to  become  due  serves  his 
notice,  and  Is  entitled  to  rely  upon  the  fact 
that  BUftlcient  of  these  later  payments  will 
be  withheld  to  meet  his  claim.  Of  course. 
If  all  these  payments  have  In  fact  been  ab- 
sorbed under  the  demands  of  the  earlier  no- 
tices, the  owner  is  entitled  to  show  that 
fact.  But  he  can  do  this  only  under  the 
construction  here  set  forth — namely,  that 
from  the  time  of  the  service  of  each  notice 
upon  him  he  has  withheld  out  of  the  moneys 
due,  or  first  to  become  due,  funds  to  meet 
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the  previous  demands. — Diamond  Match  Co. 
V.  Silbersleln,  155  Cal.  282,  131  Pac.  874, 

Am  to  liability  on  payment  to  coBtraeto* 
after  aervlce  of  atop-notlee,  see,  ante,  }  1183 
and  note  pars.  399-431. 

Ah  4o  Tlolatlon  of  duty  to  wlthkold  pay- 
ment reIea«lnK  aarctlea  oa  bond,  aee  par. 
94,  this  note. 

SS.  FlUnc — Plan*  and  ■peclflcatlona  held 
not  required  to  be  filed  in  recorder's  office 
to  render  memorandum  ot  contract  valid, 
where  such  contract  was  made  after  amend- 
ment of  1887,  as  In  that  amendment  U  IB 
not  specified  that  any  plans  or  speciflcatlons 
shall  be  filed,  nor  is  it  necessary  to  proper 
memorandum  that  they  should  he. — Reed  v. 
Norton.  90  Cal.  590,  600,  26  Pac.  767,  27  Pac. 
488. 

S4.  Foreoloaare  proceedln««  —  Lien  de- 
fied—PerMtnal  jBdsmeat. — In  a  case  In 
which  a  materialman  seeks  equitable  relief 
In  the  foreclosure  of  a  lien  in  an  amount 
less  than  three  hundred  dollars,  and  the  re- 
lief aouKht  is  denied,  the  appellate  court 
may  render  personal  Judgment  for  the 
amount  found  to  be  due.— I*  W.  Blinn  Lum- 
ber Co.  V.  Pioneer  Drainage  District,  — 
Cal.  App.  — .  1S6  Pac  750,  following  the 
doctrine  In  Mannlx  v.  Tryon,  151  Cal.  Si,  91 
Pac.  983. 

'  as.  Same  — AmoiiMt  claimed  leaa  tkaa 
tkrcc  kmdred  dollar*— Stop-notIce«  dlare- 
varded. — ^In  an  action  in  which  It  la  sought 
to  establish  and  foreclose  a  materialman's 
lien  for  lumber  furniahed  and  uaed  upon 
the  construction  of  a  ditch  or  canal,  the 
amount  claimed  being  leas  than  three  hun- 
dred dollara  In  which  stop-notices,  had  been 
filed  under  the  above  section  and  the  direc- 
tors of  the  ditch  or  canal  had  full  knowl- 
edge of  such  stop-notices  and  deliberately 
and  intentionally  Ignored  the  same  the 
stop-notices  served  conatituted  an  "equi- 
table garnishment"  of  a  form  of  "equitable 
subrogation  regulated  by  statutes,"  even 
though  the  trial  court  found  that  the  Hen 
was  not  filed  in  good  faith,  and  the  right 
to  recover  the  money  so  garnished  by  the 
stop-notices  being  accumulative  remedy, 
does  not  depend  upon  the  establishment  of 
a  valid  materialman's  lien. — I*  W.  Blinn 
Lumber  Co.  v.  Pioneer  Drainage  District,  — 
CaL  App.  — ,  196  Pac.  760. 

88.  Same  — Writ  o(  review  — When  n*t 
remedy, — Action  to  foreclose  lien  against 
premises  Is  unquestionably  an  equitable 
suit,  and  proct«ding  to  reach  fund  In  hands 
of  owner  la  also  equitable,  but  as  supreme 
court  has  appellate  Jurisdiction  In  atl  cases 
In  equity,  except  such  as  arise  in  Justices' 
courts,  writ  of  review  is  not  the  remedy 
for  correcting  erroneous  Judgment  In  such 
(i(.tion. — Weldon  v.  Superior  Court,  188  Cal. 
427,  429.  71  Pac.  602. 

ST.  OarnlMbmcnt  —  Remedy  by  garnish- 
ment or  equitable  assignment  under  above 
flection  Is  entirely  disconnected  from  and 
additional  to  remedy  by  Hen  upon  building. 


— Bates  V.  Santa  Barbara  County.  90  CaL 
543,  547.  27  Pac  438. 

88.  History  of  acetloa,— As  to  change 
made  In  mechands'-llen  law,  first  enacted 
in  1867  (Stats.  1867-8,  p.  689}.  and  effect  of 
changes  in  above  section,  see  Santa  Cms 
Rock  Pavement  Co.  v.  Lyons,  131  Cal.  114, 
117,  85  Pac  829. 

Aa  to  word  Mmvrovemwt,^  eonatnwtlM 
ot,  see,  ante,  S  1168  and  note  par.  110. 

S8,  InJnnetlon^WIU  not  Iwrae  to  pre- 
vent pajrmcnt  of  order  to  assignee  of  con- 
tractor where  It  Is  conclusively  established 
by  stipulation  that  sureties  upon  building- 
contract  are  pecuniarily  able  to  respond 
to  its  full  amount. — Long  Beach  School  Dlst. 
V.  Lutge,  129  Cal.  409,  416,  61  Pac.  36. 

•40w    Lien  —  Distingalsbed  (roM  recorded 

lien. — Giving  of  statutory  notice  does  not 
establish  Hen  on  fund  in  owner's  hands  in 
sense  that  recorded  lien  ta  eatablisbed  on 
buiiainga  and  land  under  section  1183,  ante, 
but  It  doea  not  follow  that  no  Bort  of  equi- 
table lien  may  not  be  enforced  against  fund 
referred  to  In  above  section. — Weldon  v.  Su- 
perior Court,  138  Cal.  427,  430.  71  Pac.  602. 

41.  Mistake  In  name— Validity  of  claim  l> 
not  aflceted  by  mistake  In  attempting  to 
carry  out  requirements  of  law  aa  to  name 
of  owner.— UcClaln  v.  Hutton,  131  CaL  111, 
138,  61  Pac  ITS,  68  Pac  181.  611. 

Hnnlclpal    corporation  —  Complete 
plan— Vrooman  Aet— Section  Inapplicable* — 

Under  the  provisions  of  the  Vrooman  Act 
(II  Hennlng'a  Oeneral  Laws,  3d  ed„  p.  S066> 
providing  for  a  comprehensive,  self-suffi- 
cient, and  exclualve  plan  for  the  Improve- 
ment of  streets,  etc.,  which  covers  not  only 
the  doing  of  the  work  and  the  protection  of 
laborers,  materialmen,  the  city,  and  the 
property-owner,  but  likewise  provides  a 
complete  and  comprehensive  scheme  for  the 
payment  of  the  contractor,  which  provialon 
la  Irreconcilable  with  any  process  for  with- 
holding the  funds,  as  provided  for  In  the 
above  section,  and  which  provision  for 
withholding  Is  limited  to  persons  mentioned 
In  section  ,1183,  ante,  none  of.  whom  are 
persons  performing  labor  or  furnishing  ma- 
terials for  work  of  the  character  of  that 
dealt  with  by  the  Vrooman  Act,  the  above 
section  will  be  Inapplicable. — ^Los  Angeles 
Rock  A  Gravel  Co.  v.  Coast  Constnietion 
Co.,  186  Cal.  688,  197  Pac  941,  following  the 
doctrine  In  Kreusberger  v.  WIngfleld,  9f 
Cal.  161,  157,  31  Pac.  109;  Warren  v.  Hop- 
kins, 110  CaL  606,  41  Pac.  »8«. 

dS.   Notice- To   wStbbold  payMent.— Aa 

to  generally,  aee  para.  71-94,  thla  note. 

Aa  to  anlBdcncy  of  gcmemlly*  see  par. 

92,  this  note. 

Aa  to  time  wben  to  be  acrved«  aee  par. 
98.  this  note 

44,  Ownersbip— Statement  of. — Statement 
In  claim  of  lien  as  to  ownership  of  lot  of 
land,  wblch  is  described.  Is  sufficient  as 
against  objection  that  owner  of  building 
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erected  upon  land  la  not  named. — Ruse  Lam- 
ber  &  Mill  Co.  Oarrettson,  S7  Cal.  689, 
696,  26  Fac.  747. 

45.  PartlM  — .  Contnetor  mm  defendant 
with  owner. — When  contractor  Is  personally 
liable  tor  debt  incurred  for  materials,  above 
section  authorizes  hts  being  made  defend- 
ant alone:  with  owner,  and  determination  in 
auch  action  of  amount  for  which  he  la  liable 
to  each  Ilenholder,  and.  In  caae  of  deficiency, 
docketing  of  Judgment  against  him  for 
such  deficiency  as  he  may  be  peraonally 
liable  for. — Giant  Powder  Co.  v.  San  Diego 
Flume  Co.,  78  Cal.  19S,  200,  20  Pac.  419. 

48.    Same  —  OMiplalnt  agalBrt  owaer  of 

building  may  be  filed  under  above  section 

upon  claim  of  lien  setting  up  contracts 
with  alleged  original  contractor. — Coss  v. 
MacDonough,  111  Cal.  662,  667,  44  Pac.  325. 
Bee  Davies  Henderson  Lumber  Co.  v.  Qotts- 
chalk,  gl  Cal.  6*1,  646.  22  Pac.  960;  Taney  v. 
Morton,  94  Cal.  668,  29  Pac.  1111. 

47.  Parwenta  —  Amosnt  mot  specMed. — 
Requirements  of  above  section  may  be  met 
without  stating  either  amount  of  each  pay- 
ment or  instalment,  or  total  amount  of 
them  all.— Bnell  v.  Bradbury,  129  Cal.  279, 
382,  73  Pac.  160. 

46,  Same— Bills  to  be  paid  by  owners 

Main  purpose  of  statute  is  to  secure  to  la- 
borers and  materialmen  and  subcontractors 
Iheir  Just  compensation.  Safeguard  in- 
tended by  statute  is  accomplished  In  con- 
tract providing  for  payment  of  bills  for 
materials  and  labor  when  Indorsed  by  con- 
tractor "provided  that  such  bills  for  mate- 
rial and  labor  do  not  exceed  aeventy-flve  per 
cent  of  value  of  material  and  labor  em- 
ployed In  erection  of  said  building  up  to 
date  of  said  bills,  four  hundred  and  ninety- 
five  dollars  (upward  of  twenty-five  per  cent 
of  contract-price)  to  be  paid  thlrty-flve 
days  after  building  fs  finished  and  ac- 
cepted."— Brill  V.  De  Turk.  130  Cal.  241, 
242,  62  Pac.  462.  See  Reed  v.  Norton,  90  Cal. 
590.  26  Pac.  767,  27  Pac.  426;  Yancy  v.  Mor- 
ton, 94  Cal.  658,  29  Pac.  1111. 

48.  Same  —  Contract  not  parable  in 
moncTa — Contractor  to  do  painting  under 
contract  not  payable  in  money  is  original 
contractor  within  meaning  of  above  section, 
and  as  term  Is  used  in  sections  1187,  1194, 
post,  and  is,  therefore,  within  exception  ex- 
pressed fn  above  section. — Balrd  v.  Peall,  92 
Cal,  235,  237,  28  Pac.  285.  See  I,a  Orlll  v. 
Mallard,  90  Cal.  373.  27  Pac.  294. 

SO.  Same— Contract- price  leaa  tben  one 
thounand  dollar*. — Provisions  of  above  sec- 
tion relating  to  mode  and  time  of  payment, 
and  withholding  of  percentage  of  contract- 
price,  are  not  applicable  where  contract- 
price  is  leas  than  one  thousand  dollars.  In 
such  caae  it  la  permissible  for  owner  to 
contract  for  payment  of  whole  amount  to 
contractor  before  commencement  of  work 
or  before  building  fs  completed. — Denison 
V.  Burrell.  119  Cal.  180.  182.  61  Pac.  1; 
Southern  Cal.  Lumber  Co.  v.  Jones.  133  Cal. 
242,  243,  65  Pac.  378.    See  Sidllnger  v.  Ker- 


kow,  82  Cal.  42,  46,  22  Pac.  932;  Kerckboft- 
Cusner  Mill  A  Lumber  Co.  v.  Cummlngs,  86 
Cal.  22,  24,  26,  24  Pac.  814. 

SI.  Same  —  Sane  —  Payment  of  Instal- 
nient»  Is  anbiect  to  chnnge  In  cases  where 
contract-price  Is  less  than  one  thousand 
dollars,  by  agreement  of  owner  and  con- 
tractor both  as  to  time  and  amount,  as  in 
case  of  private  contracts  relating  to  other 
matters. — Southern  Cal,  Lumber  Co.  v. 
Jones,  133  Cal.  242.  244,  65  Pac.  378. 

BX  Sane— Same— La  at  payment— Amount 
not  apeelfled. — Contract  falls  to  conform 
with  requirements  of  above  section  where 
Instead  of  providing  that  at  least  twenty- 
five  per  cent  of  whole  contract-price  shall 
be  payable  at  least  thirty  days  after  flnal 
completion  of  contract.  Its  provision  ls,_ 
"last  and  final  payment  to  be  made  thirty- 
five  days  after  completion  of  the  work  ac- 
cording to  contract."  without  specifying 
amount  of  that  payment.  —  Willamette 
Steam  Mill  Lumber  ft  Mfg.  Co.  v.  Los  An- 
geles College  Co.,  94  Cal.  229,  235,  29  Paa 
629. 

68.  Failure  to  observe  requirement  of 
above  section  as  to  stating  amount  to  be 
paid  thlrty-flve  days  after  final  completion 
of  contract  Is  followed  by  failure  to  re- 
ceive benefits  provided  by  statute. — Wil- 
lamette Steam  Mill  Lumber  &  Hfg.  Co.  v. 
Los  Angeles  College  Co.,  B4  Cal.  229.  226, 
29  Pac.  629. 

B4.    Same— Same— Mistake   In  amonnt,^ — 

Courts  of  equity  are  always  reluctant  to 
enforce  penalties,  and  every  reasonable  in- 
tendment is  indulged  to  avoid  them.  Hence 
where  it  Is  apparent  that  mistake  was  made 
in  calculating  amount  of  twenty-five  per 
cent  of  contract-price  and  designating  it  as 
last  payment,  by  which  mistake  amount  of 
instalment  was  given  as  five  hundred  and 
thirty  dollars  Instead  of  five  hundred  and 
forty-five  dollars  htfld  that  contract  was 
thereby  not  rendered  Insuflflclent  as  falling 
to  meet  requirements  of  statute,  and  that 
maxim  "de  minimis  non  curat  lex"  (the 
law  does  not  notice  trifling  matters)  should 
be  applied. — Stlmson  Mill  Co.  v,  Riley,  6 
Cal.  Unrep.  218.  42  Pac.  1072.  1074, 

B5.  Same — Same — Remrdr  of  mechanics, 
laborera,  and  materialmen  where  contractor 
ia  paid  in  full  upon  contract  less  than  one 
thouaand  dollars,  and  before  notice  pre- 
scribed in  above  section  Is  given.  Is  against 
contractor  personally.  —  KerckhofC-Cuzner 
Mill  ft  Lumber  Co.  v.  Cummings,  86  Cal.  22. 
26,  24  Pac.  814. 

Aa  to  above  and  prceedlag  acctloa  not  Urn. 
Ited  te  canes  lAcrc  contract  exceeds  one 
thoiiaaBd  donara,  and  appUeablc  wberc  eon- 
tract-price  Is  to  be  paM  In  aoaething  otber 
than  moac7,  see,  ante,  g  1183  and  note. 

Btt.    Same  —  Same  —  Stating  tbat  certain 

percentage  of  cost  will  be  paid  thlrty- 
flve  days  after  final  completion  of  contract, 
is  not  equivalent  to  setting  forth  amount  to 
be  paid  at  any  particular  date. — WDIam- 
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ette  Steam  Mill  Lumber  &  Mfs-  Co.  v.  Loa 
Angeles  Collese  Co..  94  Cal.  229,  236,  t»  Pac. 
629. 

ST.    Same  —  Same  —  Statement  of  time. — 

Contract  providing  that  last  payment  "shall 
be  made  within  tbtrty-slx  days  after  this 
contract  Is  fulfilled"  does  not  violate  atat- 
utBi  as,  under  this  provision,  debt  can  not 
be  said  to  be  due  until  creditor  can  demand 
and  insist  upon  payment. — West  Coast  Lum- 
ber Co.  V.  Knapp.  122  Cal.  79,  82,  54  Pac.  533. 
See  Reed  v.  Norton,  90  Cal.  590,  26  Pac.  767, 
27  Pac.  426;  Yancy  v.  Morton,  94  Cal.  558,  29 
Pac.  1111. 

B8.  Same — Object  of  proTlatoB  that  eon- 
Iraet-price  be  paid  in  Iwtalmeatii  at  speci- 
fied times.  Is  to  protect  materialmen,  and 
any  specification  which  accomplishes  this 
purpose  Is  sufficient. — ^Dunlop  Kennedy, 
4  Cal.  Unrep.  19S,  Z4  Pac.  92,  94. 

0».  Same — SBmc— Intermediate  paymenta 
Inelnded. — Provisions  that  no  Hen  shall  be 
defeated  or  diminished  by  payment  made 
prior  to  time  before  it  becomes  due  "under 
terms  and  conditions  of  contract"  applies 
as  forcibly  to  any  intermediate  payment 
provided  in  contract  as  to  final  payment 
fixed  by  statute  (Shaw.  J.,  and  Beatty,  C. 
J.,  In  cone.  op.>. — Valley  Lumber  Co.  V. 
Struck,  146  Cal.  266.  272.  80  Pac  406. 

W.  Same— PremBttire  payment— BSecit  ot. 
— Provision  of  law  as  to  premature  pay- 
ments is  not  made  dependent  upon  givlns. 
or  failure  to  give,  notice  (Beatty,  C.  J., 
dis.).— Sweeney  v.  Meyer,  124  Cal.  612,  614, 
57  Pac.  479. 

Am  to  contract  safldcntly  speelfle  te 
time  and  amovnt  to  eomplr  SBbstantlaUy 
witk  atatntc.  see  Reed  v.  Norton,  90  CaL 
590,  600,  26  Pac.  76T,  27  Pac.  426. 

81.  Personal  Jndffmcnt  MsalHst  owner. — 
Personal  Judgment  against  owner  Is  not 
necessary  to  support  Hen. — Russ  Lumber  & 
Mill  Co.  Garrettson,  87  Cal.  689,  696,  26 
Pac.  747. 

62.  Affirmed  on  authority  of  Bates  v. 
Santa  Barbara  Co..  90  Cal.  543,  27  Pac.  438; 
Russ  Lumber  &  Mill  Co.  v.  Roggenkamp,  4 
Cal.  Unrep.  462.  36  Pac.  643, 

S3.  Penalty  —  Every  reasonable  Intend- 
ment wtll  be  Indnliced  In  to  avoid  penalty 
under  statute. — Brill  v.  De  Turk,  130  Cal. 
241,  243,  62  Pac.  462.  See  San  Diego  Lum- 
ber Co.  V.  Wooldredge,  90  Cal.  574.  5T9,  27 
Pac.  431;  West  Coast  Lumber  Co.  V.  Knapp, 
122  Cal.  79,  54  Pac.  533. 

64.  PleadinK — Snfllcleney  ot  complalnt^^ 
Complaint  is  insufficient  which  fails  to  al- 
lege that  at  time  of  filing  notice  of  lien  or 
bringing  action  there  was  anything  owing 
from  owner  to  contractor,  and  where  no  at- 
tempt is  made  in  complaint  to  allege  any 
fact,  such  as  premature  payment  by  owner 
to  contractor,  or  like,  that  under  above  sec- 
tiim  might  be  claimed  to  give  materialman 
lien  against  property  of  owner  for  value  of 
his  materials. — Nason  v.  John,  1  Cal.  App. 
633,  540,  82  Pac.  566.    See  Benton  T.  Conley. 


49  Cal.  185;  Wells  v.  Cahn,  61  CaL  423; 
Dingier  v.  Greene,  64  Cal.  33);  Rosenkrans 
v.  Waner.  62  Cal.  161;  Whlttler  v.  HolHster. 
64  Cal.  288.  30  Pac.  846;  Turner  v.  Strensel. 
70  Cal.  28,  11  Pac.  389;  Harmon  v.  San  PVan- 
cisco  R.  Co.,  86  Cal.  617.  25  Pac.  124;  Cali- 
fornia Lumber  Co.  v.  Jones,  133  Cal.  242,  65 
Pac.  378. 

05.  Pabllc  balldlng  Itself  Is  In  no  wnT 
■fleeted  by  remedy  under  above  section. 
Where  contractor  falls  to  perform  his  con- 
tract, notice  given  by  subcontractor  or  ma- 
terialman operates  only  as  equitable  gar- 
nishmsnt  and  as  an  aasEgnment  pro  tanto 
of  all  moneys  due  from  owner  to  contrac- 
tor.— Bates  v.  Santa  Barbara  County,  90  Cal. 
643.  647,  2?  Pao.  438. 

M.  RMd  district  improvemcst  aet^ 
Claims  «f  laborers  and  materlalmca— Stop- 
notices  served  on  eoanty.^ — The  provisions 
of  the  above  section  do  not  apply  to  con- 
tracts for  the  Improvement  of  streets  and 
highways  and  for  that  reason  a  stop-notice, 
given  pursuant  to  the  above  section,  under 
a  contract  for  the  improvement  of  a  road 
district,  does  not  ^ave  the  effect  of  seques- 
tering the  funds  In  the  hands  of  the  person 
who  Is  charged  with  their  disbursement  on 
behalf  of  the  county,  as  would  occur  In  the 
case  of  a  contract  between  private  parties 
for  the  construction  of  a  public  building. — 
Hunt  V.  Empire  Securities  Co.,  —  Cal.  App. 
— ,  194  Pac.  744,  following  the  doctrine  In 
Slayden  v.  CDea,  182  Cal.  600.  189  Pac.  1066. 

67.  Sam^-iLlen  of  laborers  and  material- 
men—Above    provlaloBw    not  appllcnble.— 

The  remedy  provided  for  laborers  and  ma- 
terialmen under  the  terms  of  the  above  sec- 
tion, is  not  available  to  them  In  a  case 
where  their  claim  arises  out  of  the  perform- 
ing of  labor  or  furnishing  of  materials  or 
appliances  to  a  contractor  having  a  con- 
tract for  road  work  under  the  provisions 
of  the  Road  District  Improvement  Act  of 
1907. — Hunt  V.  Continental  Nat.  Bank,  45 
Cal.  App.  678.  188  Pac  tOO. 

68.  Same  — Materlalman'a  Ucb— Stop-B«- 
tlee — Effect  of. — In  a  case  in  which  A  en- 
tered into  a  contract  with  the  county  for 
the  construction  of  a  certain  highway  im- 
provement for  which  A  was  to  receive  a 
designated  amount  In  bonds  and  A  com- 
pleted the  work,  which  was  accepted  by 
the  board  of  stipervlsors.  and  the  bonds 
were  issued  and  the  proper  fund  created  for 
their  payment  and  all  the  bonds  were  de- 
livered to  A  with  the  exception  of  bonds 
for  the  amount  of  four  thousand  dollars 
which  remained  In  the  hands  of  the  county 
treasurer  and  B  by  agreement  with  A  fur- 
nished teams,  tools,  and  other  appliances 
required  In  the  construction  of  the  said 
improvement,  and  before  A  had  completed 
the  contract  and  it  had  been  accepted  by  the 
board  of  supervisors,  and  while  said  four 
thousand  dollars  In  bonds  remained  in  the 
possession  of  the  county  treasurer,  B 
served  a  notice  In  proper  form  upon  said 
county  and  the  treasurer  thereof  of  hia 
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claim  and  demanded  that  a  sufTlclent  amount 
of  said  four  thousand  dollars  In  bonds  be 
withheld  from  the  contractor  to  satisfy  his 
said  claim;  the  service  of  this  notice 
amounting  to  an  equitable  garnishment  oC 
the  .aa4d  four  thousand  dollars  In  bonds 
remaining  due  to  the  contractor  from  the 
county  but  In  the  poasesslon  of  the  county 
treasurer,  under  the  provisions  of  the  above 
aectlon. — Stansbury  v.  Frazer,  —  Cal.  App. 
— .  189  Pac.  496.  following  the  doctrine  In 
Miles  V.  Ryan,  172  Cal.  206,  167  Pac.  5;  Gold- 
tree  V.  City  of  San  Diego,  8  Cal.  App.  609, 
97  Pac.  216;  Olson-Mahoney  Lumber  Co.  V. 
Dunne  Invest.  Co.,  30  Cal.  App.  S32,  1&9  Pac 
178;  Associated  OH  Co.  v.  Commary- Peter- 
son Co.,  32  Cal.  App.  68S,  163  Pac.  703. 

Am  to  stop-BOtleo  Bcncrally.  aee  pan.  73- 
94.  this  note. 

60.  Scksol  diatriet  —  Uabnity  of.— Pres- 
entation of  claims  of  materialmen  can 
create  no  liability  against  school  district. — 
Long:  Beach  8.  DIst.  v.  Lutffe,  129  Cal.  409, 
413,  62  Pac.  S6.  See  Newport  Wharf  A 
Lumber  Co,  v.  Drew,  126  Cal.  B86,  689,  68 
Pac.  187. 

70.  School  district  la  not  subject  to  gar- 
nishment of  funds  by  notice  under  this  sec- 
tion.— Skelly  V.  Westminster  School  Dlst., 
103  Cal.  6&2.  655,  37  Pac.  643;  Board  of  Edu- 
cation V.  Blake,  4  Cal.  Unrep.  891.  38  Pac. 
536.  537.  See  Bates  v.  Santa  Barbara 
County,  90  Cal,  643.  27  Pac.  438. 

A*  to  rl«kt  of  set-off  by  owner,  see.  ante. 
1 1183  and  note  par.  SIS. 

Tl.  Statement  of  Items. — It  Is  unneces- 
sary to  state  specifically  in  claim  of  liens 
kind  of  materials  furnished  or  price  of 
several  Items.  Claim  is  sufficient  under 
special  •ontract  to  pay  for  material  fur- 
nished where  it  would  be  sufficient  as  state- 
ment In  complaint  upon  indebitatus  assump- 
sit, or  debt. — McCIaln  v.  Button,  131  Cal. 
132,  136,  61  Pac.  273.  63  Pac.  182,  622.  See 
Brennan  v.  Swasey,  16  Cal.  141.  76  Am. 
Dec.  507;  Sheldon  v.  Meeka,  17  Cal.  129; 
Davis  v.  Livingston,  29  Cal.  283.  287;  Tred- 
Innlck  V.  Red  Cloud  Consol,  Mln.  Co.,  72  Cal. 
78,  84,  13  Pac.  162;  Jewell  v.  McKay.  81 
Cal.  144,  150.  23  Pac.  139. 

72.  Stop-notlcc— Asulsamcnt  1*7  eontnc- 
tor  of  inatalment  to  become  da^-Priorlty 
vnder  notlee.^ — In  the  case  of  an  assignment 
by  a  subcontractor  under  a  contract  for 
the  erection  of  a  building  for  a  school  dis- 
trict of  his  claim  for  work  and  labor,  made 
prior  to  the  date  upon  which  an  Instalment 
payable  to  the  original  contractor  became 
due.  does  not  prevent  another  claimant, 
under  the  provisions  of  the  above  section, 
from  intercepting  the  money  by  a  stop-no- 
tice given  prior  to  the  maturity  and  date  of 
payment  of  such  instalment,  and  the  right 
of  Buch  latter  claimant  Is  superior  under 
his  stop-nottce  to  that  of  the  assignee  of 
the  subcontractor.  —  Southern  California 
Electric  Co.  v.  McDonald,  178  Cal.  386.  sub 
nom.  Southern  California  Electric  Co.  v. 
Grant,  173  Pae.  7»0. 


TSt  Same— Demand  by  owner  for  service 
of — Service  of  demand — Party  a  corporation, 

— In  a  case  in  which  the  materialman  sup- 
plying a  subcontractor  Is  a  corporation, 
service  of  a  demand  for  the  stop-notice 
made  upon  the  credit  manager  Of  the  cor- 
poration Is  sufficient,  since  it  constitutes  a 
demand  upon  an  arent  of  a  corporation  who 
is  In  charge  of  a  particular  branch  of  Its 
business,  on  a  matter  relating  to  sucli 
branch  and  In  the  ordinary  course  thereof. 
— N.  O.  Nelson  Utg.  Co.  T.  Rush,  178  Cal. 
569,  174  Pac  327. 

74.  Same— Same — Validity    of  provision. 

— The  provision  of  the  above  section  to  the 
effect  that  any  person  who  shall,  on  the 
written  demand  of  the  owner,  refuse  to  give 
the  stop-notice '  therein  prescribed,  shall 
thereby  deprive  himself  of  the  right  to 
claim  a  lien,  Is  not  unconstitutional,  as 
operating  to  deprive  persone  furnishing 
materials  or  bestowing  labor  upon  a  build- 
ing of  a  lien  given  them  by  section  16  of 
article  XX  of  the  constitution,  it  being 
nothing  more  than  a  reasonable  and  Just 
regulation  of  the  exercise  of  the  consti- 
tutional right  to  a  Hen,  which  the  legisla- 
ture has  the  right  to  make  in  the  exercise 
of  Its  police  powers. — ^N.  O.  Nelson  Mfg.  Co. 
V.  Rush,  178  Cat  B69,  174  Pac.  827. 

75.  Same— Kffect  of  code  amendment. — 

The  provisions  of  the  above  section,  as 
amended  in  1911,  do  not,  save  at  the  option 
of  the  owner,  secure  unto  persons  giving 
the  requisite  notice  an  equitable  garnish- 
ment upon  the  moneys  due  or  to  become 
due  the  contractor. — ^Hornleln  v.  Bohlig,  37 
Cal.  App.  646.  174  Pac.  697.  following  the 
doctrine  In  Hubbard  v.  Jurlan,  36  Cal.  App. 
767,  170  Pac.  1093. 

76.  Same — Effect  of  notice  can   not  be 

prevented  by  contractor  as  to  any  payments 
that  may  mature  after  it  is  given,  but  its 
effect  upon  payments  that  have  matured 
before  notice  is  given,  but  which  have  not 
been  made.  Is  to  be  determined  by  rights  of 
contractor  with  reference  to  such  payments. 
If  he  Is  still  entitled  to  demand  them  from 
owner,  such  payments  are  Intercepted  by 
notice,  but  if  he  has  already  assigned  them 
to  third  party  notice  will  be  Inoperative  to 
prevent  payment  to  such  party. — Newport 
Wharf  &  Lumber  Co.  v.  Drew,  125  Cal.  585, 
589,  58  Pac.  187.  See  Bates  v.  Santa  Barbara 
Co.,  90  Cal.  543,  27  Pac.  438;  First  Nat.  Bank 
v.  Perris  Irr.  Dlst.,  107  Cal.  56,  40  Pac.  45. 

77.  Same  —  Enforcement  of  lien— Remr- 

dt«». — The  remedy  by  stop-notice,  under  the 
provisions  of  the  above  section,  Is  entirely 
distinct  from,  and  disconnected  with,  the 
remedy  by  perfecting  and  enforcing  a  lien 
upon  property  under  section  1183.  ante;  de- 
cision relating  to  the  apportionment  of  pro- 
ceeds In  foreclosure  suits  do  not  apply  to 
the  application  of  funds  Intercepted  by  a 
stop-notice. — Southern  California  Electric 
Co.  v.  McDonald,  178  Cal.  888,  sub  nom. 
Southern  California  Electrla  Go.  t.  Grant. 
173  Pac.  760. 
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78.    Sbuc  —  Eqal  table  lien,  KKmlohmrnt, 

or  aHlv^meiit. — Whether  notice  under  above 
section  results  In  establlahin?  equitable 
sarnlshment  or  assignment,  or  confers  an 
equlUbla  lien,  or  Is  In  form  of  equitable 
subrogation  resulatcd  by  statute,  rlerht  to 
control  and  direct  funds  remaining  In  hands 
of  owner  Is  as  distinct  and  independent  as 
right  to  file  and  enforce  lien.  It  Is  remedy- 
entirety  disconnected  from  and  additional 
to  remedy  of  lien  upon  building,  and  should 
be  regarded  with  favor  by  court. — Weldon 
V.  Superior  Court.  138  Cal.  427,  430,  71  Pac. 
602.  See  Bates  v.  Santa  Barbara  County, 
»0  Cal.  64S.  27  Pac.  4S8;  First  Nat.  Bank  v. 
Perrla  Irr.  DIst,  107  Cal.  66,  66.  40  Pao.  46; 
Blanchl  v.  Hughea.  124  Cal.  24,  27.  68  Pac 
610. 

7».  Same  —  Failure  ef  Materlaimaa  to 
■«rTc— Lmw  of  ItcB« — In  a  case  In  which  a 
materialman  for  a  subcontractor,  after  hav- 
ing been  served  by  the  owner  of  the  build- 
ing, which  was  under  constructton,  with  a 
demand  that  be  should  give  the  owner  the 
stop-notice  provided  for  in  the  above  sec- 
tion, and  who  falls  to  give  such  stop>notlce. 
Is  deprived  of  the  right  to  claim  any  Hen 
for  any  part  of  the  materials  furnished  to 
such  subcontractor. — N,  O.  Nelson  Ufg.  Co. 
V.  Rush,  178  Cal.  6S9,  174  Pac.  327. 

80.  9anae~LtmltatIoB  of  recovery. — Rem- 
edy provided  by  above  section  for  garnish- 
ing moneys  of  contractor  In  hands  of  owner 
being  limited  to  cases  In  which  property 
may  be  subject  to  lien,  owner  Is  not  re- 
quired, upon  receiving  notice  prescribed  by 
above  section,  to  withhold  from  contractor 
any  moneys  In  his  hands  except  for  mate- 

*  rials  furnished,  or  labor  performed  upon 
property.— Blanchl  v.  Hughes,  124  Cal.  24, 
28,  66  Pac.  610;  Kruaa  T.  WUbod,  t  Cal.  App. 
91,-  84  Pac.  442. 

81.  game — HoBcy  wot  <«e— CoaatmetloB 

of  aeetlon.^ — The  provisions  of  the  above  sec- 
tion make  a  atop-notlce  effective  as  to  any 
money  subsequently  falling  due  under  the 
contract,  without  any  provision  that  the 
money  be  due  at  the  time  of  the  giving  of 
the  notice,  or  that  the  notice  shall  be  etTec- 
tive  only  as  to  money  falling  due  next  after 
the  use  In  the  building  of  materials  fur- 
nished on  account  of  which  the  notice  Is 
given. — Fuller  v.  Towne,  184  Cal.  89,  193 
Pac.  88,  approving  doctrine  In  Diamond 
Match  Co.  T.  Sllberstein,  166  Cal.  282.  ISl 
Pac.  874. 

82.  Same— Mnnlclpnl  lmprovcinent.—Un- 

der  the  provisions  of  the  above  section  en- 
abling any  of  :the  persons  mentioned  in 
section  1183,  ante,  to  give  "wlthhold-no- 
tlce,"  this  privilege  Is  restricted  to  such  of 
the  persons  named  In  such  section  as  for 
"performed  labor  or  furnished  materials" 
and  does  not  include  a  person  who  rented  to 
a  contractor  a  steam  shovel  to  be  used  in 
the  performance  of  public  work  who.  If  the 
work  had  been  on  private  property,  would 
have  had  a  lien  under  the  provisions  of 


section  118S,  ante. — City  of  Los  Angeles 
Kautz.  39  Cal.  App.  702.  179  Pac.  716. 

83.  Same  —  NeccMlty  of  aotlce. — As  to, 
see  Kruse  v.  Wilson,  8  Cal.  App.  91,  84  Pac 
442. 

84.  Saine—Parment  to  eontraetor  mtt^r^ 
Effect  of  code  amendment. — Under  the 
amendment  of  1911  to  the  above  section, 
providing  that  It  shall  be  unlawful  for  the 
owner  to  withhold  from  the  contractor  sufn- 
clent  money  due,  or  that  may  become  due 
to  the  contractor  to  answer  the  claim  of 
any  lien  for  labor  or  materials  furnished 
to  the  coDtractor,  Is  not  mandatory  upon  the 
owner  to  withhold  payment  after  notice, 
and  the  doctrine  of  "premature  payments" 
as  formerly  applied  in  mechanics'-]  ien 
cases  has  no  application  In  such  a  case. — 
Hubbard  v.  Jurian,  86  Cal.  App.  767,  170  Pac 
1093. 

80.  Banc — ^Pvrvoae  of. — Personal  notice 
provided  In  this  section  is  for  purpose  in- 
dicated by  statute,  to  compel  owner  to  with- 
hold payments  due  contractor  for  better 
security  of  materialmen,  etc.  Such  notice 
Is  not  necessary  where  there  is  no  contract, 
and  no  payments  to  stop. — DaTlea  Hender- 
Bon  lAmber  Co.  v.  Gottschalk,  81  CaL  641, 
644,  n  Pac  S«0. 

88.  Same — Pabllc  baOdiHC — ^Wlthkoldtas 
paymcBt  froM  contractor  to  meet  clala»  for 
labor,  cte. — ^Uechanlc  or  materialman  may 
give  owner  of  public  building,  upon  which 
he  has  performed  labor  or  for  which  he  haa 
furnished  material,  written  notice  of  his 
claim,  and  owner  must  withhold  fund  from 
contractor  for  work  which  he  agreed  to  do 
but  which  laborer  has  actually  performed, 
and  this  right  to  claim  Is  not  dependent 
upon  legality  of  contract  between  owner 
and  contractor,  nor  la  it  dependent  upon 
right  to  lien  by  contractor. — ^Bates  v.  Santa 
Barbara  County,  90  Cal.  648,  647,  27  Pac. 
438. 

S7>  Same— Recording  not  aeeesaary. — No- 
tice to  owner  which  may  be  given  under 
above  section,  as  amended  in  I8SS.  stating 
claims  and  "amount  in  value  as  near  as 
may  be."  etc..  Is  not  notice  of  Men,  which 
la  to  be  recorded.  Such  notice  to  owner  Is 
extra  precaution  on  claimant's  part,  and  It 
is  optional  with  him  whether  to  give  it  or 
not. — Jewell  v.  McKay,  82  Cal.  144.  149,  23 
Pac.  139. 

88.  Under  provisions  of  above  section  and 
section  1183,  ante,  whether  contract  Is  re- 
corded or  not.  If  proper  notice  Is  given,  and 
if  sufficient  money  la  then  due  upon  con- 
tract, or  afterwards  becomes  due  from 
owner  to  contractor  to  pay  claim  for  mate- 
rials furnished.  It  Is  duty  of  owner  to  with- 
hold same  from  contractors,  and  material- 
man  Is  entitled  to  have  hU  claim  for  lien 
therefor  enforced. — Russ  Lumber  A  Mill  Co. 
V.  Garrettson,  87  Cal.  689,  694,  26  Pac.  747. 

88.  Same  —  Sebool  property  —  Right  of 
tmaterii. — Under  the  provisions  of  the 
above  section  as  amended  in  1911,  provid- 
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inc  that  upon  the  ffivlnff  of  a  notice  to  with- 
hold, the  owner  of  property  not  subject  to 
mechanics'  liens  shall  withhold  from  the 
contractor  sufficient  money  to  cover  the 
claim  embraced  In  the  notice,  a  school  dis- 
trict la  Justified  In  refusing  to  Issue  Its  war- 
rant for  the  balance  due  the  contractor  on 
the  construction  of  a  school  building,  where 
prior  to  the  demand  for  the  issuance  of 
the  warrant,  the  district  has  been  served 
with  withhold-notlces  by  laborers  and  ma- 
terialmen who  performed  labor  and  fur- 
nished material  for  the  building. — ^weeney 
V.  Board  of  Trustees,  88  CaL  App.  881.  16& 
Pac.  42. 

80.  Same — Service  before  InetnlBtent  tae 
— Priority  of  cIbIiiih, — person  furnishing 
material  or  bestowing  work  to  a  subcon- 
tractor on  a  building-contract  for  the  erec- 
tion of  a  school  building  for  a  school  dis- 
trict, who  serves  a  stop-notice  for  the 
amount  of  his  claim  i>rlor  to  the  date  on 
which  an  Instalment  la  due  to  the  contrac- 
tor, under  the  original  contract,  is  entitled 
under  tbe  provisions  of  the  above  section, 
to  a  preference  in  payment  for  the  amount 
of  his  claim  to  a  claimant  furnlBhing  other 
labor  and  material  to  the  subcontractor 
serving  a  stop-notice  as  the  maturity  of 
the  Instalment — Southern  California  Blec- 
trlc  Co.  v.  McDonald,  178  Cal.  888,  aub  nom. 
Southern  California  Electric  Co.  t.  Grant. 
173  Pao.  7«0. 

91.  Swne— Snkc<nitnict«m>  la  abscace 
notlee.  must  rely  upon  personal  responsibil- 
ity of  contractor,  and  twenty-flve  per  cent 
of  whole  con  tract- price  required  to  be  re- 
tained for  thlrty-flve  days  after  comple- 
tion of  work. — Dunlop  t,  Kennedy,  4  Cal. 
Unrep.  198,  34  Pac.  $2,  94. 

02.  Same — SvAclcBer  of — Aceeptaacc  of 
order  of  contractor. — An  order  on  the  owner 
given  by  a  contractor  to  a  subcontractor, 
and  by  the  latter  presented  to  the  owner 
for  acceptance,  is  sufficient  notice  to  the 
owner  to  entitle  such  owner  to  withhold  the 
amount  from  the  contractor  as  provided  for 
In  the  above  section. — Buhr  t.  Metcalfe,  88 
Cal.  App.  6»,  114  Pac.  407. 

Am  to  raflclemer  •!  atop-Botlee,  see,  also, 
par.  97,  this  note. 

88.  Same—Time  s(,— Notice  may  be  ef- 
fectually given  so  long  as  money  Is  owed 
to  contractor  himself,  although  time  when 
it  should  have  been  paid  is  passed. — First 
Nat.  Bank  v.  Perris  Irr.  Dtst.,  107  Cal.  S6, 
61,  40  Pac.  45.  See  Board  of  Education  v. 
Blake,  4  CaL  Unrep.  891,  38  Pac.  636. 

94.  Same— Vloltttlon  of  duty  to  wlthboM 
paymeats — Release  of  earetles. — The  sure- 
ties on  the  bond  of  a  building  contractor 
are  discharged  from  liability  by  the  owner's 
failure  to  comply  with  his  duty,  under  the 
provisions  of  the  above  section,  to  protect 
the  sureties  by  withholding  payment  of 
unpaid  Instalments,  where  stop-notices  or 
notices  to  withhold  are  served  upon  him  as 
provided  in  the  above  section. — Sllbersteln 
V.  Kltrlck,  85  CaL  App.  91,  169  Pac.  260, 


following  the  doctrine  In  Kelsslg  v.  Alls- 
paugh,  91  Cal.  App.  281.  IS  L.  R.  A.  418,  27 
Pac.  6B6. 

As  to  duty  of  owner  io  withhold  yaymeat 
om  receipt  of.  see  par.  38,  this  note. 

9B.  Street  InproveineBt  act  of  IBll— • 
Rlgrbts  of  laborers  and  materlalmca.— Un- 
der the  provisions  of  the  street  Improve- 
ment act  of  1911,  persons  performing  labor 
and  furnishing  materials  In  the  perform- 
ance of  the  work,  have  no  rights  against 
the  moneys  or  bonds  due  under  the  contract 
on  the  completion  of  the  work,  but  are  lim- 
ited to  a  personal  recovery  against  the 
contractor  and  to  a  recovery  upon  his  bond 
for  payment  of  their  claims,  and  therefore 
there  Is  no  subrogation  of  their  rights  of 
liens  upon  such  moneys  or  bonds. — Adamson 
V.  Paonessa,  180  Cal.  157.  179  Pac.  880. 

ea.  Snbstaatlal  compliance  with  statute 
Is  Buflicient  in  statement  of  claim  of  lien.— 
RuSB  Lumber  &  Mill  Co.  y.  Qarrettson.  87 
Cal.  689,  594.  25  Pac.  747. 

B7.  Snfllclency  of  notice  to  withbold— • 
Acceptance  by  owner. — An  order  on  the 
owner,  given  by  the  contractor  to  a  sub- 
contractor, presented  to  and  accepted  by 
the  owner,  is  a  sufficient  notice  to  withhold 
within  the  requirements  of  the  above  sec- 
tion.—Suhr  V.  Metcalf,  88  Cal.  App.  69,  184 
Pac.  407. 

See,  also,  par.  92,  this  note. 

98.  Tmstcee  mt  state  asylam— Hoaeya  la 
bands  of. — Effect  of  notice  under  above  sec- 
tion given  to  trustees  of  state  asylum  for 
insane  and  inebriates,  for  labor  and  mate- 
rials furnished.  Is  to  Intercept  In  hands  of 
such  trustees  any  moneys  to  which  con- 
tractor Is  entitled,  and  to  operate  as  gar- 
nishment of  moneys  in  favor  of  laborers 
and  materialmen  where  contractor  falls  to 
meet  such  payment  and  amounts  are  due  to 
him  upon  building-contract.  —  Newport 
Wharf  &  Lumber  Co.  v.  Drew,  126  Cal.  68S, 
689,  68  Pac.  187. 

99.  Unknown  order. — Statute  requires 
statement  of  name  of  owner  or  reputed 
owner,  if  known.  If  name  is  not  known 
claim  Is  sufficient  if  It  is  silent  on  subject. 
— West  Coast  Lumber  Co.  v.  Newkirk  '80 
Cal.  275,  277,  22  Pac.  281;  Corbett  v.  Cham- 
bers, 109  Cal.  178.  183,  41  Pac.  873;  McClaln 
V.  Hutton,  181  Cal.  182,  188,  61  Pac.  273  68 
Pac.  188,  622. 

lOfc  VeriOeatloa.— signature  and  certifi- 
cate of  magistrate  fixes  matter  of  verifica- 
tion as  to  person  sworn,  and  verification  fs 
sufficient  where  signed  by  affiant  and  mag- 
istrate, even  though  name  of  affiant  Is  not 
Inserted  in  blank  at  beginning  of  verifica- 
tion.— San  Diego  Lumber  Co.  v.  Wooldredge 
90  Cal,  574.  579,  27  Pac.  431.  ' 

101.  Void  contract — Amount  dne  Immate- 
rial.— Materialmen  and  laborers  may  recover 
without  regard  to  amount  due  upon  con- 
tract where  such  contract  Is  void  for  mate- 
rial non-conformity  with  statute.— San  Di- 
ego Lumber  Co.  v.  Wooldredge,  90  CaL  674 
678,  27  Pac.  481. 
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102.  Lienors  may  recover,  although  con- 
tract Is  not  rendered  void.  Irrespective  of 
amount  due  to  contractor,  as  upon  contract 
which  shall  be  deemed  to  have  been  made 
at  personal  Instance  and  request  of  per- 
son contracting  with  contractor,  and  for 
value  of  labor  or  materials. — San  Diego 
Lumber  Co.  t.  Wooldredge,  90  Cal.  574,  £79, 
27  Pao.  431. 


108.  Saaie  — ESeet-*SBbc«mtraet»ta(  la* 
borer*,   and   materialmen    shall    have  Ilea 

where  contract  Is  wholly  void,  precisely  a* 
if  no  contract  had  ever  been  made  between 
owner  and  contractor,  as  In  such  cases  ma- 
terial is  deemed  furnished  and  work  dona 
at  special  instance  and  request  of  owner. — - 
Kellogg  v.  Howes.  81  Cal.  170,  177,  6  U  R.  A. 
688,  22  Pac.  600. 


§  1184a.   TIME  OF  COMMENCING  ACTION.    No  action  to  enforce  the 

payment  of  any  such  claim  shall  be  commenced  against  the  owner,  nor  against 

the  state  or  any  public  board,  commission,  or  officer  thereof,  nor  against  any 

political  subdivision  of  the  state  or  the  disbursing  officer  thereof  whose  duty  it 

is  to  make  payments  under  provisions  of  such  contract,  prior  to  the  expiration 

of  the  period  within  which  claims  of  lien  must  be  filed  for  record,  as  prescribed 

by  section  one  thousand  one  hundred  eighty-seven  of  this  code,  nor  shall  any 

such  suit  be  commenced  later  than  ninety  days  following  the  expiration  of  such 

period.   Any  number  of  persons  who  have  given  such  notices  may  join  in  the 

same  action  and  when  separate  actions  are  commenced  the  court  first  acquiring 

jurisdiction  may  consolidate  them.  Upon  the  demand  of  the  owner  the  court 

shall  require  all  claimants  to  the  moneys  withheld  by  the  owner  in  response  to 

such  notices  to  be  impleaded  in  said  action,  to  the  end  that  the  respective  rights 

of  all  parties  may  be  adjudicated  and  settled  therein. 

Hlitory:    EJnoctment  approved  May  10*  -1919,  Stats,  and  Amdts. 
1919.  p.  463.   In  efftct  July  22,  1919. 

§  1184b.   PRO  RATA  DISTRIBUTION  WHEN  MONEYS  INSUFFICIENT. 

In  the  event  the  moneys  so  withheld  by  the  owner  shall  be  insufficient  to  pay 

in  full  tiie  valid  demands  of  all  the  persons  by  whom  such  notices  were  given, 

the  same  shall  be  distributed  among  such  persons  in  the  same  ratio  that  their 

respective  claims  bear  to  the  aggregate  of  such  valid  demands.  Such  pro  rata 

distribution  of  said  moneys  shall  be  made  among  the  persons  entitled  to  share 

therein,  without  regard  to  the  order  of  priority  in  which  their  respective 

notices  may  have  been  given  or  their  respective  actions,  if  any,  commenced. 

History;   Knactment  approved  VLaj  10, 1919,  Stats,  and  AiiidtB.  1919, 
p.  453.   In  effect  July  22,  1»19. 

§  1184c.  RIQHT  TO  RECOVER  DEFICIT.  Nothing  contained  in  the  three 
preceding  sections  shall  be  construed  to  impair  in  any  manner  the  right  of  any 
person  by  whom  such  notice  has  been  given  to  recover  from  the  contractor  and 
the  surety  or  sureties  upon  his  bond  any  deficit  that  may  remain  unpaid  after 
such  pro  rata  distribution,  in  an  action  commenced  under  the  provisions  of  an 
act  entitled  "An  act  to  secure  the  payment  of  the  claims  of  materialmen, 
mechanics,  or  laborers,  employed  by  contractors  upon  state,  municipal,  or 
other  public  work,"  approved  March  27,  1897,  and  the  acts  amendatory  thereof 
and  supplemental  thereto ; 

[False  daims.]   provided,  that  any  person  who  shall  wilfully  give  a  false 

notice  of  his  claim  to  the  owner  or  who  shall  wilfully  include  in  his  claim 
work  or  materials  not  performed  upon  or  furnished  for  the  property  described 
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in  such  notice  shall  forfeit  all  right  to  participate  in  the  distribution  of  such 
moneys. 

Hlitory:  Enactmeat  approved  May  10,  1919,  Stata.  and  Amdts.  1919, 
p.  464.   In  effect  July  22,  1919. 

§  1186.   WHAT  INTEItEST  IN  THE  LAND  SUBJECT  TO  THE  LIEK.  The 

land  upon  which  any  building,  improvement,  well  or  structure  is  constructed, 
together  with  a  convenient  space  about  the  same,  or  so  much  as  may  be 
required  for  the  convenient  use  and  occupation  thereof,  to  be  determined  by  the 
court  on  rendering  judgment,  is  also  subject  to  the  lien,  if  at  the  commence- 
ment of  the  work,  or  of  the  furnishing  of  the  material  for  the  same,  the  laud 
belonged  to  the  person  who  caused  said  building,  improvement,  well  or  struc- 
ture to  be  constructed,  altered  or  repaired,  but  if  such  person  owned  less  than 
fee  simple  estate  in  such  land,  then  only  his  interest  therein  is  subject  to  such 
lien,  except  as  provided  in  section  eleven  hundred  and  ninety-two  of  this  code. 

Hlitory:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  351;  February  23,  1899,  Stats,  and  Amdts. 
1899,  p.  24;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1316. 


MECHANICS'    lilEN  —  INTEREST  IN 
LAND  SUBJECT  TO  LIEN. 

1.  Ageo^ — Evidence  of. 

2.  Amount  of  land  to  be  made  subject  of 

lien. 

5.  Same — Construction  of  section. 
4,5.  Same — Findings. 

6.  Same — Pleading. 

7.  Conflict  of  sections. 

8.  Constmction  of  section — Intention  of 

legislature. 
S.  Same — Land  subject  to  lien. 
10.  Same — Theoiy  of  law. 
11- 13.  Destruction  of  building  by  fire. 

14.  Homestead. 

15.  Hotel— What  included. 
16, 17.  Interest  subject  to  lien. 

18.  Same  —  False  representation  as  to 

ownership  of  land. 

19.  Materials  must  be  used  in  building. 

20.  Mine  is  a  structure. 

21.  Oil-well. 

22.  Ownership — Allegations  in  complaint, 

23.  Temporary  building. 

24.  Watchman  of  mine. 
Se«,  ante,  ]  1163  and  note. 

1.  AiceBcr— Bvldenec  of. — General  repu- 
tation in  vicinity  that  person  acted  as  agent 
of  owner  and  that  he  was  generally  sup- 
posed to  be  such  agent,  is  not  competent 
evidence  of  acency,  but  where  such  Incom- 
petent evidence  Is  admitted  without  ob- 
jection, question  of  Its  Incompetency  can 
not  be  considered  under  speclflcatlon  that 
evidence  was  Insufficient  to  prove  fact. — 
Williams  V.  Hawley,  144  Cal.  97,  99.  103.  77 
Pac.  762.  See  McCloud  v.  O'Neal,  16  Cal. 
392,  393:  Pierce  v.  Jackson,  21  Cal.  636,  641; 
Tebbs  V.  Weatherwax,  23  Cal.  SS,  SO;  Jan- 


son  V.  Brooks,  29  Cal.  214;  Wright  V.  Rose- 
berry,  81  Cal.  87.  SI.  22  Fac.  336. 

a.  Amonat  of  land  to  b«  made  enbject  of 
lien  Is  an  Issuable  fact,  and  can  be  deter- 
mined by  court  only  when  such  issue  la 
presented  by  pleadings. — Willamette  Steam 
Mills  Co,  V.  Kremer,  94  Cal.  205.  211.  29 
Pac  6S3.  See  Qreen  v.  Chandler,  64  Cal. 
826,  627. 

8.    Same  —  Cons«netl*n  of  eectlon.^ — Ez> 

presslon  "the  land  upon  which  any  build- 
ing .  .  .  ts  constructed,  together  with 
convenient  space  about  same,  or  so  much  as 
may  be  required  for  convenient  use  and 
occupation  thereof,"  should  be  construed  to 
mean  such  space  or  area  of  land  as  is  nec- 
essary to  enjoyment  of  buildlnsr  for  pur- 
pose tn  view  In  Its  construction. — Tunis  v. 
Lakeport  Agricultural  Park  Assoc.,  98  Cal. 
286,  286,  33  Pac.  63. 

4.  Same— Finding*. — Failure  of  court  to 
define  exact  amount  or  extent  of  land  nec- 
essary for  building  does  not  Invalidate  de- 
cree, and  does  not  render  findings  and  ]udg< 
ment  Indefinite  and  uncertain  as  to  what 
property  Is  to  be  sold  by  sheriff  in  ezeru- 
tlon  of  lien. — Sidllnger  v.  Kerkow,  82  Cal. 
42,  46,  22  Pac.  932.  See  Tibbets  v.  Moore,  23 
Cal.  208.  213. 

An  to  fladlngs  Kenerally,  see.  ante,  i  1183, 
note  pars.  269-267. 

6.  Finding  that  whole  of  parcel  of  land 
with  appurtenances  was  required  for  con- 
venient use  and  occupation  of  mill,  etc.,  held 
outside  of  any  Issues  made  in  case,  and  un- 
sustalned  by  evidence,  and,  therefore,  not 
sufficient  to  support  Judgment. — Oreen  v. 
Chandler,  64  Cal.  626,  627.  See  Morenhaut 
V.  Barron,  42  Cal.  691,  605;  DeVoe  v.  DeVoe. 
61  Cal.  S43. 

e.  Same  —  Pleading. — ^Land  Upon  which 
building  Is  constructed  Is  necessarily  sub- 
ject to  Hen  to  extent  of  owner's  lntere.sts 
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therein,  but  if  plaintiff  would  claim  that 
more  than  that  la  required  for  convenient 
use  and  occupation  of  building,  and  ask  for 
sale  of  same  In  Batlafactlon  of  hts  lien,  he 
must  make  appropriate  averments  there- 
for.— Willamette  Steam  Mills  Co.  v.  Kre- 
mer,  94  Cal.  206,  211,  29  Fac.  633. 

7.  CoBlllct  of  m^tioMm. — Provisions  of 
above  section  and  section  1183,  ante,  and 
section  1192,  post,  can  be  reconciled  consist- 
ently by  fair  construction  of  words  used 
under  each  section.  Such  provisions  mean; 
If  the  person  who  caused  bulldlnv  to  be 
constructed  owned,  when  work  was  com- 
menced, or  materials  for  same  furnished, 
less  than  fee-simple  estate  in  land  to  be 
charged  with  lien,  then  only  his  Interest 
In  land  Is  subject  to  such  lien;  provided, 
however,  that  if  building  was  constructed 
with  knowledge  of  owner  of  fee,  or  person 
havlngr  or  clatmlner  any  Interest  therein, 
such  bulldins  shall  be  held  to  have  been 
constructed  at  Instance  of  such  owner  or 
person  having  or  claiming  any  interest 
therein,  and  interest  owned  or  claimed  shall 
be  subject  to  any  lien  filed  In  accordance 
with  provisions  of  this  chapter,  unless  such 
owner  or  person  shall  within  three  days 
after  he  shall  obtain  knowledge  of  con- 
struction, give  notice  above  referred  to.— 
West  Coast  Lumber  Co.  v.  Newklrk,  80  Cal. 
276,  278.  22  Pac.  2S1. 

Am  to  coBitmctloD  of  section  geaenUyi 

see,  ante,  !  1183,  note  pars.  122-153. 

As  to  eoaetmctloB  of  ■eetloH  to  aaseaMt 
•f  laDd  laclii«e«>  see  par.  2,  this  note. 

S.  CoaetraetlMi  of  seetloB— Intentioa  of 
leKlslatare  was  to  make  lien  on  building 
principal  thing,  and  lien  upon  land  upon 
which  It  is  situated  incident  of  completion 
of  building. — Humboldt  Lumber  Mill  Co.  v. 
Crisp,  146  Cal.  686,  888,  106  Am.  St.  Rep.  7E, 
2  Ann.  Gas.  811,  81  Pac.  30. 

As  to  constmetlon  of  oeetlea  Kcaerall7( 
see,  ante,  I  1183,  note  pars.  122-153. 

0,  Sanie~-I.aBd  sobject  to  Ilea. — ^The  lien 
upon  the  land  Is  an  incident  to  the  lien  upon 
the  building  as  provided  In  section  1183, 
ante.  The  lien  herein  is  limited  to  the  in- 
terest of  the  person  who  caused  the  build- 
ing to  be  constructed,  but  by  section  1192. 
post,  the  interest  of  other  persons  who 
with  the  knowledge  of  the  construction  fall 
to  disclaim  Is  also  subjected  to  the  lien. — 
Hammond  Lumber  Co.  v.  Brown,  165  Cal. 
193.  131  Pac.  368. 

10.  Sane— Theory  of  law. — Mechanlcs'- 
llen  law  proceeds  upon  theory  that  laborer 
and  materialman  have  equitable  right  to 
follow  their  labor  and  material  Into  build- 
ing of  which  they  have  become  component 
parts,  and  have  lien  on  building  because  it 
contains  In  it  such  labor  and  material,  and 
that  it  la  not  Just  that  owner  shall  succeed 
to  that  labor  and  material  without  seeing 
to  it  that  compensation  Is  rendered  there- 
for to  persons  furnishing  the  aame. — Hum- 
boldt Lumber  MiU  Co.  v.  Crisp.  148  Cal.  886. 


688,  106  Am.  St.  Rep.  76,  2  Ann.  Cas.  811,  81 
Pao.  80. 

11,  Doatmctloa  of  knlldlac  by  Arc — ^Un- 
der peculiar  language  of  mechanics' -lion 
law,  lien  has  nothing  to  which  It  can  at- 
tach if  filed  after  destruction  of  building. — 
Humboldt  Lumber  Mill  Co.  v.  Crisp,  146 
Cal.  686,  106  Am.  St.  Rep.  75,  2  Ann.  Cas. 
811,  81  Pac.  30. 

12.  If  building  is  destroyed  by  fire  it  is 
impossible  for  court  to  determine  that  any 
land  within  meaning  of  section  "may  be  re- 
quired for  Its  convenient  use";  and  in  view 
of  findings  as  to  destruction  of  building  be- 
fore It  was  delivered  to  owner,  and  before 
any  lien  was  filed  and  without  fault  of 
owner,  court  can  not  enter  Judgment  decree- 
ing Hen  upon  land. — Humboldt  Lumber  Hill 
Co.  V.  Crisp,  148  Cal.  688,  887,  108  Am.  St. 
Rep.  76,  2  Ann.  Cas.  811.  81  Pac.  80. 

12.  When  building  Is  destroyed  before 
completion  there  can  be  no  lien  against 
land  on  which  It  was  being  erected;  reason 
for  binding  land  ceases  with  destruction 
of  building. — Humboldt  Lumber  Mill  Co.  v. 
Crisp,  147  Cal.  686,  689^  106  Am.  St.  Rep.  75. 
2  Ann.  Cas.  811,  81  Pac.  30.  See  Mo.  Hols-- 
hour  V.  Meer,  69  Mo.  434;  Shine's  Executrix 
V.  Helmburger,  60  Mo.  App.  174.  N.  J.  Cod- 
dington  V.  Beebe,  SI  N.  J.  (2  Vr.}  477. 
Fa.  Presbyterian  Church  v.  Stettler.  26  Fa. 
St.  246:  Wigton  ft  Brooks'  Appeal,  28  Pa. 
St.  161,  182.  Wla.  Ooodman  v.  Baerlocher. 
88  Wis.  287.  43  Am.  St.  Rep.  89S.  «0  K.  W. 
416. 

14.  Homeatead. — Sale  of  homestead  un- 
der Hen*  for  materials  furnished  does  not 
come  within  any  of  exceptions  enumerated 
in  section  1240  Civil  Code. — Walsh  t.  Me- 
Menomy,  74  Cal.  366,  881,  16  Pac.  17. 

Ae  to  bomee<ea4  exempt  freas  cxeeatlan 
or  forced  sale  except  (or  debt  —eared  hy 
mcebanica',  laborers',  veadom'  lleaa,  etc, 
see  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  Ii  1240, 
1241  and  notes. 

16.  Hotel  — What  iaelnded. — Race  track 
with  its  training  stables,  grand  stand,  cor- 
rals, and  other  improvements,  although 
they  may  be  necessary  to  create  business 
for  hotel,  club  house  and  saloon,  for  which 
building  In  question  was  constructed.  It 
can  not  be  said  that  they  are  necessary  to 
convenient  use  and  occupation  of  building 
for  hotel  purposes. — Tunis  t.  Lakeport 
Agricultural  Park  Assoc.,  88  CaL  286,  287, 
88  Pac.  88. 

As  to  word  "Imaroveaieat,''  coaatractJoa 

of.  see,  ante,  1 1188  and  note  par.  210. 

IC  latcrcst  sahjeet  to  Uea,n-Any  Inter- 
eat  of  owner  In  lands  Is  subject  to  liens 

under  provisions  of  above  section. — Parke  * 
Lacy  Co.  v.  Inter  Nos  Oil  A  Devel.  Co.,  14T 
Cal.  490.  496,  82  Pac.  61. 

17.  Interest  of  owner  of  fee  as  well  as 

estate  of  owner  of  leasehold  Interest  therein 
Is  subject  to  lien. — West  Coast  Lumber  Co. 
V.  Newkirk,  80  Cal.  276,  279.  22  Pac.  231. 
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IS.  Same  —  False  TcpreaentatloB  aa  to 
aWBcvaklp  of  laHd  by  person  contracting 
With  materialman,  latter  will  have  lien  on 
bulldlngTB  for  the  price  of  materials  fur- 
nished and  entering:  Into  the  conlitructlon 
of  the  building.— Llnck  V.  Melkeljohh,  1 
CaL  App.  606,  84  Pao.  309. 

Aa  to  VTOTlaloKa  of  akove  aad  ■neecedlBC 
■mttoa  applicable  to  all  propcrtr  to  wUch 
lleaa  auiT  attach,  see,  post,  i  1186  and  note. 

M.  Material*  mumt  be  occd  in  bnildbiK. 
—Materials  must  not  only  have  been  used 
In  construction  of  bulldtnff,  but  they  must 
have  been  by  express  terms  of  contract  fur- 
nished for  particular  buUdlnv  on  which  Hen 
la  claimed:  and,  to  entitle  materialman  to 
enforce  sacb  lien  at  law.  these  terms  of 
*  contract  must  be  allegred  and  proved. — 
Holmes  t.  Rlchet,  66  Cal.  307,  SIO,  38  Am. 
Rep.  64. 

Mk  Mlac  la  a  otmctarc  within  meanlnv 
of  above  section. — Elm  v.  Chapman,  66  Cal. 
201,  292,  6  Pac.  262. 

21.  Oil-well.— Assumption  that  "well"  Is 
oil-well  can  not  be  surmised  by  corporate 
name  of  party  where  there  Is  no  alieRatlon 
compelling  such  conclusion. — Parke  ft  L.acy 
Co.  T.  Inter  Nos  OH  ft  DeveL  Co..  147  CaL 
420,  492,  82  Fac.  (1. 


Aa  to  word  «w«lli*  iMocvtod  !■  atatatc  by 
■meadmcBt  la  18S0  laeladlav  oU-wcll,  see, 
ante,  (1183  and  note  par.  363. 

2Z.'  Owaersbl^— AileKOlloBs  im  complaint. 
Til.,  that  the  defendant  was  owner  of  the 
well  and  its  appurtenances,  And  that  It  was 
"the  owner  and  holder  of  an  interest  in 
land,"  held  sufnolent  to  sustain  Judgment 
subjecting  such  well  and  Its  appurtenances 
and  Interest  of  owner  In  land  to  liens,  where 
Judgment  was  adjudged  only  upon  such  In- 
terest.— Parke  A  Lacy  Co.  v.  Inter  Nos  Oil  A 
Devel.  Co.,  147  Cal.  490,  496,  82  Fac.  61. 

23.  Temporary  baildlag. — Laborer  Is  not 
entitled  to  Hen  against  .owner  of  tract  of 
land  upon  whose  land  building  constructed 
elsewhere  was  temporarily  placed  without 
knowledge  or  consent  of  such  owner. — 
Fresno  Loan  and  8av.  Bank  v.  Husted,  6 
Cal.  Unrep.  715,  49  Pac.  196,  196. 

24.  WatchauB  of  also. — Statute  Implies 
that  labor  performed  upon  any  mining 
claim,  and  for  which  Hen  Is  given.  Is  labor 
performed  In  course  of  actual  work  of  min- 
ing or  development  of  mining  claim,  and 
this  does  not  Include  services  of  watchman 
engaged  In  caring  for  mine  while  It  Is 
lying  Idle.— Williams  v.  Hawley.  144  Cal.  97, 
29,  102,  102,  77  Pac.  762. 


§  1186.   EFFECT  OF  LIENS.   The  liens  provided  for  in  this  chapter  are 

preferred  to  any  Ken,  mortgage,  or  other  encumbrance  which  may  have 
attached  subsequent  to  the  time  when  the  building,  improvement,  or  structure 
was  commenced,  work  done,  or  materials  were  commenced  to  be  famished; 
also,  to  any  lien,  mortgage,  or  other  encumbrance  of  which  the  lien-holder  had 
no  notice,  and  which  was  unrecorded  at  the  time  the  building,  improvement  or 
stmcture  was  commenced,  work  done,  or  the  materia  were  commenced  to  be 
fornished. 

History:    Enacted  March  11,  1872. 

UBCHANICS'  LIENS— EFFECT  OF 
LIENS,  PEIOBITY. 

1.  Construction  of  section  —  Application 

of  RBBtiOIU 

2.  Lease  —  Improvements  at  expense  of 

lessee. 

8.  Uaterialman'i  Hen — Superior  to  mib- 
sequent  deed  of  trust. 

4,  Mortgage— Advanees  after  eooatmo- 
tion  commenced  —  Notice  material 
being  furnished  —  Inferior  to  me- 
ehamcs'  lien. 

0.  Same — Effect  of  Ciiit  Code  on  priority 
of  lien. 

6.  Same — How  rights  of  priority  fixed. 

7,8.  Same  —  Subsequent  —  Meebanies'  lieA 
superior  to. 

9, 10.  Same — When  Hen  superior. 
11.  Same — ^When  superior  to  lien. 

18.  Owner  as  mortgagee  —  Saffleien<7  of 

notice. 

C.  C.  P.— 16S  8826 


18.  Owner  of  land— Protection  from  stat* 

utory  lien,  how. 

14, 15.  Test  of  priority  of  liens. 

See,  ante,  !  1183  and  note. 

1.  CoaetraetloH  of  aeetloo  —  Appllcatioo 
of  aeetlOB. — Provisions  of  above  and  preced- 
ing section  relate  to  liens  generally  and 
apply  to  all  property  to  which  liens  can 
attach.— Walsh  v.  McMenomy,  74  Cal.  366. 
261,  16  Pac  17. 

X  licaso  — Improveaieata  at  oapeaae  of 
lessee. — Land  la  not  protected  from  lien 
where  agreement  Is  had  with  lessee  or  con- 
ditional purchaser,  that  Improvements  must 
be  at  big  cost,  and  that  lessor  or  seller  will 
not  be  liable  for  labor  or  materials. — ^A.h 
Louis  V.  Harwood,  140  Cal.  600,  B04,  74  Pac. 
41. 

3,  HaterlalmBii'*  lien — Snpeiior  to  snbiie« 
qneot  deed  of  tmat.^ — In  view  of  the  provi- 
sions of  the  above  section  in  a  case  tn 
which  the  construction  of  a  building,  for 
which  11  en -claimants  furnished  materials, 
was  begun  In  September  and  the  Uen-clalm- 
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ants  entered  Into  their  contract  for  fur- 
nlshlns  such  materials  In  October  of  the 
same  year  and  furnished  material  between 
that  date  and  the  date  of  completion  in 
January  of  the  followins  year,  the  liens  of 
the  claimantB  attached  on  or  about  Septem- 
ber 15,  and  were  auperlor  to  a  trust-deed 
executed  October  21,  of  the  same  year. — Sax 
V.  Clark,  180  Cal.  287,  180  Pac.  821. 

4.  Mortsase  —  AdraaecB  after  eoutraov 
tl«  coBuieBeed— If  otiec  Material  bclas  tar- 
Blaked — lafcrlor  t*  M«ekaBle^  lln.i — In  a 
case  in  which  a  mortgavee  and  his  aasl^ee 

after  making  the  original  payment  atlpu- 
tated  as  made  In  the  mortgage  makes  addl- 
tlonal  optional  payments  after  such  mort- 
gagee or  his  assignee  has  actual  notice  that 
material  has  been  furnished  by  mechanics'- 
lien  claimants,  and  had  actual  notice  that 
their  right  to  Hen  had  attached  by  reason 
thereof  the  mortgage  is  to  be  regarded  as 
a  fresh  mortage  as  to  each  and  every  one 
of  the  optional  pajrments  thereafter  made 
and  as  such  subject  to  the  liens  of  such 
of  the  materialmen  as  had  commenced  fur- 
nishing material  prior  to  the  time  when  the 
advancement  or  advancements  were  made, 
under  the  provisions  of  the  above  section. — 
W.  P.  Fuller  &  Co.  v.  McClure,  —  Cal.  App. 
— ,  191  Pac.  1027,  approving  the  doctrine  In 
Allen  Co.  v.  Bmerton,  108  He.  221,  79  Atl. 
SOB;  Finlayaon  Crooks,  47  Minn.  74,  49 
N.  W.  898,  945. 

5.  Same— Effect  of  CItII  Code  on  priority 
of  lien. — Priority  of  lien  of  mortgage  is  not 
given  under  section  2898,  Civil  Code,  In  dis- 
regard of  provisions  of  above  section. — 
Avery  v.  Clark,  87  Cal.  919,  627,  22  Am.  Bt. 
Rep.  272,  it  Pac.  919. 

a.  How  rights  of  priority  fixed. — Rights 
of  mortgagee  and  encumbrancers  with  ref- 
erence to  those  to  whom  provisions  of  code 
concede  liens  are  flxed  and  determined  by 
above  section. — ^Williams  T.  Santa  Clara 
Hin.  Assoc.  ««  Cal.  198,  209.  5  Pac.  8B. 

T.  Same  —  Sibae^fent  meekaalca*  Ueaa 
arc  saperlw  to  subsequently  dated  trust 
deeds.— Sax  v.  Clark,  180  Cal.  287.  180  Pac. 
821. 

8.  In  a  case  in  which  A  purchased  a  lot, 
title  to  which  prior  to  the  date  of  purchase 
had  vested  in  B,  in  anticipation  of  the  pur- 
chase and  while  negotiations  therefor  were 
pending,  A  entered  into  a  contract  with  C 
whereby  A  undertook  and  agreed  to  erect 
a  dwelling-house  upon  the  lot  for  C,  and 
in  pursuance  of  such  contract  A  entered 
upon  the  lot  and  commenced  the  work  of 
constructing  the  house,  and  four  days  later 
the  property  was  conveyed  to  A  at  which 
time  a  mortgage  thereon  which  A  had 
theretofore  signed  and  acknowledged,  was. 
by  the  party  in  whose  hands  it  had  been 
placed,  with  other  papers  in  escrow,  de- 
livered and  thereafter  filed  for  record; 
thereafter  A  having  failed  to  pay  the  con- 
tractor he  filed  his  lien  under  the  provi- 
sions of  the  mechanics' -lien  law  of  which 


above  section  Is  a  part,  and  the  court  beld 
that  the  Hen  of  the  mortgage  executed  by 
A  did  not  attach  to  the  lot  untH  a  date  sub- 
sequent to  that  upon  which  the  contractor 
commenced  the  work  of  constructing  th« 
house  and  for  that  reason  the  contraetor'a 
Hen  was  superior  to  the  mortgage-lien^ 
under  the  provisions  of  the  above  section. 
—Hardy  v.  Fry,  —  CaL  App.  —,  196  Pac.  91. 

Waie  Whcta  Uea  sapevlw, — Hechan- 
Ics'  Hen  for  materials  commenced  to  be  fur- 
nished prior  to  date  of  mortgage  takes 
priority  over  such  mortgage. — Avery  v. 
Clark,  87  Cal.  619.  627,  22  Am.  St.  Rep.  278. 
|5  Pac.  919. 

10.  Uens  are  properly  preferred  and 
given'  priority  over  mortgage  where  such 
mortgage  attached  subsequent  to  time  when 
building  was  commenced. — Germanla  Build- 
ing *  L.  Assoc.  V.  Wagner,  61  Cal.  249,  294. 

11.  Same— WbMi  ■npcrlsr  tv  lien. — I4en 

of  mortgage  Is  superior  to  mechanics'  Hen 
unless  mechanics  at  time  they  performed 
labor  or  commenced  to  furnish  materials 
had  no  notice  of  existence  of  the  unre- 
corded mortgage;  but  where  it  does  not 
appear  from  findings  that  materialman  did 
not  have  such  notice,  court  erred  In  adjudg- 
ing their  Hen  prior  to  that  of  mortgase.-^ 
Root  V.  Bryant,  67  CaL  48,  49. 

12.  Owner  as  mortgagee    SnMcieney  of 

notice.^ — New  or  separate  notice  of  lien  is 
not  required  in  order  to  bring  in  as  de- 
fendant original  owner  who  has  mortsage 
Interest  la  property,  for  purpose  of  having 
priority  of  Hens  determined. — Ah  I<oul8  T. 
Hardwood,  149  CaL  600,  605,  74  Pac.  41. 

18.  Ownm  of  laad — Protection  from  srtat* 
ntory  lien,  how. — The  owner  of  land  can 
not  protect  it  from  statutory  Hen  except  by 
giving  statutory  or  some  other  notice 
equivalent  thereto. — Ah  Louis  v.  Harwood, 
140  Cal.  600,  606,  74  Pac.  41. 

14.  Test  of  priovltr  of  Ucna. — ^Under  pro- 
vision of  above  section  cases  must  be  divided 
into  two  categories,  distinguished  by  exist- 
ence or  nonexistence  of  valid  contract.  In 
former  case  priority  of  lien  is  to  be  deter- 
mined by  date  of  commencement  of  build- 
ing; in  latter  case  by  time  work  was  done, 
or  materials  commenced  to  be  furnished. — 
McClain  v.  Hutton,  121  Cal.  122,  144,  61  Pac 
272,  68  Pac.  182,  622.  See  Davles-HendersoB 
Lumber  Co.  v.  Gottschalk,  81  CaL  642,  22 
Pac.  860;  Avery  v.  Clark,  87  Cal.  619,  22 
Am.  St.  Rep.  272,  26  Pac.  919:  Pacific  Mut. 
Life  Ins.  Co.  v.  Fisher,  106  CaL  224,  226.  29 
Pac.  768. 

16.  Liens  have  precedence  In  order  of 
their  record  or  notice.  In  absence  of  any 
statutory  provisions  regulating  such  prece- 
dence.— Williams  V.  Santa  Clara  Min.  Assoc.. 
66  CaL  193,  199,  S  Pac.  86. 

As  to  holder  of  vendor's  lien  or  lien  of 
mortgage,  not  reanlrcd  to  dve  notice  of 
nonrceponelblllty    for    Improvomcnta,  see. 

post,  1 1192  and  note  par.  44. 
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§1187.   CLAIM  OF  LIEN  fILED  IN  BEOOBDBR'S  OFFICE.  Every 

original  contractor,  claiming  the  benefit  of  this  chapter,  within  sixty  days  after 
the  completion  of  his  contract,  and  every  person  save  the  original  contractor 
claiming  the  benefit  of  this  chapter,  at- any  time  after  he  has  ceased  to  per- 
form labor  or  furnish  material,  or  both,  for  any  work  of  improvement  mentioned 
in  this  chapter,  and  until  thirty  days  after  the  completion  of  such  work  of 
improvement,  may  file  for  record  with  the  county  recorder  of  the  county  or 
city  and  county  in  which  such  property  or  some  part  thereof  is  situated  a 
claim  of  lien  containing  a  statement  of  his  demand  after  deducting  all  just 
credits  and  offsets,  the  name  of  the  owirer  or  reputed  owner,  if  known,  a  gen- 
eral statement  of  the  kind  of  work  done  or  materials  furnished  by  him,  or 
both,  the  name  of  the  person  by  whom  he  was  employed  or  to  whom  he, 
furnished  the  materials,  and  a  description  of  the  property  sought  to  be  charged 
with  the  lien  sufficient  for  identification;  which  claim  of  lien  must  be  verified 
by  oath  of  claimant  or  some  other  person.  Any  trivial  imperfection  in  the  said 
work,  or  in  the  completion  of  any  contract  by  any  lien  claimant,  or  in  the  con- 
struction of  any  building,  improvement  or  structure,  or  of  the  alteration,  addi- 
tion to,  or  repair  thereof,  shall  not  be  deemed  such  a  lack  of  completion  as 
to  prevent  the  filing  of  any  lien;  and  in  all  cases,  any  of  the  following  shall 
be  deemed  equivalent  to  a  completion  for  all  the  purposes  of  this  chapter:  the 
occupation  or  use  of  a  building,  improvement  or  structure,  by  the  owner,  or 
his  representative,  accompanied  by  cessation  from  labor  tJiereon;  or  the  accept* 
ance  by  the  owner,  or  said  agent,  of  said  building,  improvement  or  structure ; 
or  cessation  from  labor  for  thirty  days  upon  any  contract  or  upon  any  build- ^ 
ing,  improvement  or  structure,  or  the  alteration,  addition  to,  or  repair  thereof; ' 
the'  filing  of  the  dotice  hereinafter  provided  for. 

[Owner  may  file  record  of  completion  with  recorder.]  The  owner  shall  within 
ten  days  after  the  completion  of  any  contract  or  improvement  provided  for  in 
this  chapter,  or  within  ten  days  after  there  has  been  a  cessation  from  labor 
thereon  for  a  period  of  thirty  days,  file  for  record  in  the  office  of  the  county 
recorder  of  the  county  where  the  property  is  situated,  a  notice  setting  forth 
the  date  when  the  same  was  completed,  or  on  which  cessation  from  labor 
occurred,  together  with  his  name  and  the  nature  of  his  title,  and  a  description 
of  the  property  sufficient  for  identification,  which  notice  shall  be  verified  by 
himself  or  some  other  person  on  his  behalf.  The  fee  for  recording  the  same 
shall  be  one  dollar.  In  case  such  notice  be  not  so  filed,  then  all  persons  claim- 
ing the  benefit  of  this  chapter  shall  have  ninety  days  after  the  completion  of 
said  improvement  within  which  to  file  their  claims  of  lien. 

HUtory:  Enacted  Harcli  11,  1872;  amendment  approved  March  30, 
1874,  Code  Amdts.  1873-4,  p.  410;  March  15,  1887,  Stats,  and  Amdta. 
188^7,  p.  1S4:  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  202;  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1316;  May  3.  1919,  Stats,  and  Amdts. 
1919,  p.  190.    In  effect  July  22,  1919. 

MECHANICS'  LIEN— CLAIM  OP  LIEN.  4.  Authority  of  agent. 

1.  Amendment  of  section -Not  retro-  Same-Pleading  and  proof. 

6-  8.  Cessation  of  work — Tune  for  filing 

lien. 

2.  Answer — Denial  on  information  and  9_  Change  of  owners. 

10.  Claim  of  lien  and  Buffieieni^  of — 
8.  AsBignment  of  right.  Agency,  atatement  of. 

3«zr 
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11.  Same  —  Alternative  statement  aB  to 

owner. 

12.  Same  —  Amount  of  oontraet  and 

amount  paid. 

13.  Same — Completion  of  -woA,  date  of. 
14, 15.  Same — Description  of  property. 

16.  Same — Error  of  date  in  notice  of 

lien  is  immaterial  wbon. 

17.  Same— rinding  ae  to. 

IS.  Same — Form  and  contents  of. 

19.  Same — Gross  som. 

20.  Same — Indefinite  deseription  of  mft- 

terialfl. 

21.  Same — Itenu  of  account. 
82.  Same — Legal  pTesnmptiona. 

28.  Same— Materialman— Price  of  lum- 
ber f urniabed. 

24.  Same — Name  given  instmmoit. 
25-  27.  Same— Name  of  owner. 

28.  Same— Precise  words  of  statute  are 
not  required. 

89.  Same — Section  prescribes  contents. 

80.  Same— Statement  of  price— Beaaon- 

at^  value. 

81.  Same  —  Sufficient  of  form  of — In 

gensoA. 

82.  Same — Same — ^Persoit  to  whom  ma- 

terials fumisbed. 
88.  Same  —  Snffidenor  of  statement  — 
Designation  of  claimant  —  Con- 
struction of  section. 

34,35.  Same— Substantial  complianeaw 

36-  38.  Same—* '  Terms, ' '  etc 

39,40.  Same— "Time  given." 

41,42.  Same — Time  of  filing — Cessation  of 
work  for  more  than  thirty  days — 
In  general. 

43.  Same— Same— Same— Equivalent  to 

completion. 

44.  Same — Same — Same  —  Improvement 

made  by  owner  himself— Estoppel 
not  applicable. 

45.  Same — Same — Claim  of  subeontrao- 

tor — Completion  of  work — ^Extend- 
ing time  by  subterfuge. 

46.  Same — Same — Completion  by  owner 

— Time  not  extended. 

47.  Same  —  Same  —  Completion  of  con- 

tract. 

48.  Same— Same  —  Construction  of  sec- 

tion, 

49,50.  Same — Same  —  Constructive  comple- 
tion of  building  or  improvement. 
61.  Same — Same — Foreclosure  of  lien — 
Defeose. 

52.  Same  —  Same  —  Materialman  or  la- 
borer. 

63.  Same — Same — No  notice  of  comple- 
tion. 

64,55.  Same— Same-r-Notice  of  completion 
not  filed. 

66.  Same — Same — Original  contractor. 


67.  Same — Same — Premature  filing. 

68.  Same — Same — Beleaae  of  contractor. 
-  69.  Same — Same  —  Substantial  comple- 
tion. 

60.  Same — Same — Time  of  completion- 

Delivery  of  hinges  after  comple- 
tion. 

61.  Same — Same — Void  contract 

62.  Same — Same — When  begins  to  run — 

Notice  of  completion. 
63, 64.  Same— TruUi  of  statement. 

65.  Complaint  in  foreclosure  of  lien — 
'  Mnat  state  easential  facta  to  re- 
covery. 

66-  69.  Completion  of  bnildinif— Cessation 
from  labor. 

70.  Same — Same — Constructive  comple- 

tion, 

71.  Same — Effect  of  failure  of  owner  to 

file  and  record  notice. 

72.  Same— Essential  to  lien. 

78-  76.  Same — Occupation  of  building — Ac- 
ceptance— Poascosion,  etc. 

77.  Same — Same  —  Presumption  arising 

from. 

78.  Same — Omission  of  owner. 

79.  Same  —  Operation  of  above  section 

can  not  be  restricted. 

80.  Same  —  Purpose  of  owner  to  com- 

plete only  in  paxt. 
81,  82.  Same— Question  of  faet. 
83,84.  Same — Substantial  omisrion. 

85.  Same — Sufficiency  of. 

86.  Same  —  "Trivial  imperfectiona"  or 

"omiBsions" — Aa  to  generally. 

87.  Same — Same — Defects  not  prevent- 

ing recovery  for  substantial  per- 
formance. 

88.  Same — Same  —  Substantial  perform- 

ance—Time for  filing  lien  not  de- 
layed. 

89.  Same — Uncertainty  as  to  time  of 

completion. 
90-  92.  Construction  of  section — In  general. 
93-  95.  Same — Aa  to  cessation  from  labor. 
96,  97.  Same — Amendment  to  section. 
98,  99,  Same — ^IHling  notice  of  completion. 

100.  Same — X^ore  to  file  notice  of  occu- 

pancy. 

101.  Same — Notice  of  daim— Time  of  fil- 

ing. 

102.  Same — Same— Validity  at. 

103.  Same — Purpose  of  section. 

104.  Same— Statute  remedial. 

106.  Credit — Giving  of  for  longor  period 
than  prescribed  by  statute. 

106.  "Demand" — Definition  of  term. 

107.  Distinction  exists — Between  original 

contractor  and  materialmea  or 
subcontractors. 

108.  Duration   of  lien  —  Recorded  liens 

bind  building  only  ninety  days. 
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109.  Elevator  as  part  of  structure. 

110.  Failure  to  comply  with  law— Liabil- 

ity of  owner. 

111.  Fuilurc  to  file  within  time— Want  of 

Talid  lien. 

112.  Filing  lien  —  As  to  whether  pre- 

requiaite  to  suit  on  contractor's 
bond. 

113, 114.  Foreclosure  of  liens — Completion  of 
contract — Finding — Evidence. 

115.  Frivolous  objeetions  to  claim  and 

verification. 

116.  Interest  —  May  be  allowed  upon 

claims  of  lienors. 
Judgment — Certainty. 
Same — On  demurrer. 
Legal  relfltiona  —  Between  owner, 

contractor,  and  subcontractor. 
Marahaling  of  liens. 
Materialmen — As  such,  are  not  orig- 
inal contractors. 
Same — Furnishing  materials  directly 
to  owner. 

Same — Must  file  lien  within  time  pre- 
scribed. 

Measure  of  damage  —  In  case  of 
TOlid  contract  that  fixes  liability. 
"Mining  claim"  aod  "mining  lo- 
cation"— Are  identical. 
Same — Mining  claim  may  stand  in 

place  of  word  "structure." 
Same — ^Work  on  mine — Provision  as 
to  completion. 

Mine  superintendent  —  Claim  of 
salary. 

Nature  of  lien. 

Nonsuit— Should  be  granted,  when. 

Notice  of  completion — Delayed  flHng 
of  claim  —  Defense  —  Estoppel  — 
Pleading  and  proof. 

Same — ^Error  in  date — Want  of  in- 
jury.. 

Same — Failure  to  file — ^Pleading  and 
proof. 

Same  —  Same  —  Time   for  original 

contractor  to  file  claim. 
Same — Filing  by  owner  —  Beleaaes 
contractor  and  sureties. 

Same  —  Same  —  Beservation  as  to 

latent  defects — Effect  of. 
Notice  of  lien — Complaint  to  fore* 
close — ^Variance  fatal. 

Same — Terms  of  payment— Yarianee 
— Fatal,  when. 

"Original  contractor" — ^Meaning  of 
term. 

Ownership  —  There  i»  no  limitation 

upon  term /'owner." 
Same — Bepnted  owner — Lienholder 

who  in  good  faith  files  lien. 
Same — The  same  person  may  be  both 
owner  and  reputed  owner. 


117. 
118. 
119. 

120. 
121. 

122. 

123. 

124. 

125. 

126. 

127. 

128. 

129. 
130. 
131. 

132. 
133. 
134. 
13S. 
136. 
137. 
138. 
139. 
140. 
141. 
142. 


143.  Preliminary   work  —  Claim  of  lien 
for— When  to  be  filed. 

144,  145.  Personal  judgment — May  be  entered 
in  favor  of  lien-claimant. 

146.  Same  —  Materialman  held  not  en- 
titled to. 

147, 148.  Pleading — Answer^Denial  on  infor- 
mation and  belief. 

149, 150.  Same — Complaint  in  action  to  en- 
force lien. 

151- 153.  Premature  filing  of  claim — No  lien 
raised. 

I 

154.  Property  affected — Lien  must  eover 

entire  structure. 

155.  Bailroad — In  more  than  one  county 

— Recording  lien. 

156.  Beformation  of  claim  of  lien — Not 

permissible. 

157.  Schoolhouse,  building  —  Contractor's 

bond — Lien  of  laborers  and  ma- 
terialmen— Filing  claims  of  lien — 
Sufliciency. 

158.  Service  of  notice. 

159.  Subcontractor, 

160.  Sufficiency  of  claim  of  lien— Allega- 

tions and  requisites. 

161.  Time  of  filing  claim  of  lien — Com- 

menees  to  run,  when,  and  suffi- 
ciency of  filing. 

162-164.  "Trivial   imperfections  "—Meaning 

of  term. 

165, 166.  Same— Question  of  fact 

167.  Same  —  Same  —  Alterations  made 

after  construction  of  house. 

168.  Variance     between     contract  and 

claim  of  lien — As  to  generally. 

169.  Same — Claim  of  lien  must  contain  a 

true  statement. 

170.  Same  —  Same  —  Agreement    as  to 

price. 

171.  Same  —  Same  —  Between  notice  of 

lien  and  proof. 

172.  Same  —  Complaint  upon  quantum 

meruit. 

173- 175.  Same— Immateriality  of. 

176.  Same  —  Notica  —  Bequiremott  of 

proof. 

177.  Verbal  contract. 

178.  Verification  of  claim. 

179.  Same— By  attorney. 

180.  Void  contract — In  general. 

181.  Same — ftfaterialman  has  lien. 
See,  ante,  {  1183  and  note. 

1.  Amcadmeat  of  ■ectlon  —  Iffof  retro- 
active. —  Amendment  to  section  passed 
March  16.  1887.  held  not  to  have  retroactive 
effect — Kerckhoff-Cuzner  Mill  &  Lumber  Co 
V.  Olmstead,  8E  Cal.  80,  84.  24  Pac.  648. 

2.  Auwer— DevUI  on  InCormatloD  aad 
belief. — As  to  generally,  see  par.  2,  this 
note;  also,  ante,  1 1183,  note  par.  218. 
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3.  AMlAnnieiit  of  rlK^t. — Laborer  or  ma- 
terialman can  not  assign  his  mere  rl^ht  to 
assert  and  create  lien  by  complying  with 
provisions  ot  above  section  and  thereby 
clothe  hla  assignee  with  power  to  create  lien 
for  himself.  Right  to  create  lie  nls  personal 
right  and  can  not  be  assigned. — Mills  v.  La 

'  Verne  Lumber  Co.,  97  Cal.  254,  257.  33  Am. 
St.  Rep.  168,  82  PaC.  169.  See  Patent  Brick 
Co.  V.  Moore,  76  Cal.  206.  16  Pac.  890;  Rollln 
V.  Cross,  46  N.  T.  766,  771;  Dexter  v.  Spark- 
man.  2  Wash.  166,  168,  26  Pao.  1070;  Caldwell 
V.  Lawrence,  10  Wis.  331. 

4.  Autkorlty  of  agent. — Whether  person 
In  possession  of  property  or  person  by 
whom  laborer  was  employed  had  authority 
to  bind  owner  as  agent  is  matter  for  allega- 
tion and  proof  at  trial. — Castagnetto  v. 
Coppertown  Mln.  &  Smelt.  Co.,  146  Cal.  829, 
332,  SO  Pac.  74. 

4».  Same— Pleadiag  and  yroof. — Author- 
ity of  person  to  whom  materialman  fur- 
nished material  to  bind  owner  so  as  to 
entitle  materialman  to  lien  la  matter  of 
pleading  and  proof  at  trial. — Davles- Hen- 
derson Lumber  Co.  v.  Gottschalk,  81  Cal. 
641.  646,  22  Pac.  860. 

B.  CessatlOB  of  work — Time  for  flllng 
Hen. — A  finding  in  an  action  for  the  fore- 
closure of  a  mechanlcs'-llen  that  there  was 
no  cessation  of  labor  upon  the  building  for 
the  period  of  thirty  consecutive  days  be- 
tween certain  designated  dates  is  unsup- 
ported, where  th«  undisputed  evidence 
shows  that  there  was  no  work  done  upon 
the  building  for  a  period  of  almost  four 
months  within  such  designated  dates,  al- 
though a  little  work  was  done  In  fixing  up 
the  yard  and  in  putting  up  some  fences 
during  the  latter  period. — Sunset  Lumber 
Co.  v.  Bachelder,  167  Cal.  512.  140  Fac.  36. 

As  to  cOBstrnetlve  completion  by  ee«M- 
tlon  from  labor  for  thirty  days,  see  pars. 
66-69,  this  note. 

6.  It  Is  the  cessation  of  work  upon  the 
building  for  which  the  material  was  fur- 
nished, together  with  its  occupation  or  use 
by  the  owner,  that  seta  the  time  running 
for  the  constructive  completion  of  such 
building,  under  aboTe  section,  as  that  see- 
tion  read  In  1909.~Sunset  Lumber  Co.  T. 
Bachelder,  167  CaU  Cal.  512,  140  Pac.  SS. 

7.  A  claim  of  lien  for  materials  fur- 
nished in  the  construction  ot  a  building 
filed  more  than  one  hundred  and  twenty 
days  after  cessation  of  labor  upon  the  build- 
ing. Is  not  paramount  to  a  subsequently  exe- 
cuted mortgage. — Sunset  Lumber  Co.  v. 
Bachelder.  167  Cal.  512,  140  Pac.  35. 

8.  Under  above  section,  a  cessation  from 
labor  for  thirty  days  Is  deemed  a  comple- 
tion of  the  building,  and  In  case  the  owner 
does  not  file  the  notice  of  such  cessation, 
as  required  by  above  section,  materialmen 
and  laborers  do  not  have  an  unlimited  time 
in  which  to  nie  their  claims  of  Hen,  but 
must  file  them  at  all  events  within  ninety 
days  after  the  expiration  of  such  thirty- 
day   period,   or   within   one    hundred  and 


twenty  days  after  the  actual  cessation  from 
labor. — Sunset  Lumber  Co.  Bachelder,  167 
Cal.  612,  140  Pac.  36. 

*>  OhnHge  ot  Ofmeia.  —  Where  owner 
who  contracted  for  Improvement  has  in 
meantime  parted  with  all  Interest  in  prop- 
erty, whether  before  or  after  filing  notice, 
claimant  can  not  enforce  his  lien  in  action 
against  him  alone,  but  must  make  as  de- 
fendant party  who  was  owner  at  time  of 
bringing  suit. — Corbett  v.  Chambers.  109 
Cal.  178,  184,  41  Pac.  873. 

10.  Claim  of  lien  and  snfllcleDey  of — 
Agency,  slatemeat  of. — Contract  made  by 
agent  should,  perhaps,  as  matter  of  strict 
lileadlng.  be  alleged  to  have  been  made  by 
principal,  but  no  such  recognition  of 
maxim  "that  which  Is  done  by  another,  he 
himself  does"  Is  requisite  to  validity  of 
notice  under  mechanlcs'-Iien  law. — Mclntyre 
V.  Trautner,  63  Cal.  429.  431. 

11.  Same  — AltenMtlve  Btatement  mm  tm 
•WBcr. — Claimant  does  not  fall  In  perfect- 
ing his  Hen  if  he  states  name  of  owner 

or  reputed  owner  In  alternative,  as  he  Is  not 
required  to  ascertain  at  his  peril  name  of 
true  owner.  It  Is  sufficient  if  he  gives  name 
of  reputed  owner,  and  suIRclency  of  notice 
is  not  impaired  by  same  person  being  des- 
ignated as  "owner  or  reputed  owner." — Cor- 
bett V.  Chambers.  109  Cal.  178,  184,  41  Pac. 
878. 

12.  SBmc  —  AmoHBt    of    coatrBCt  mmt 

■■wvBt  paM.^-Clalm  of  Hen  subsUntlally 
complies  with  statute  where,  although  It 
does  not  set  forth  that  cootract-prlce  was 
to  be  paid  in  instalments  as  work  pro- 
gressed, it  did,  however,  state  correct 
amount  of  contract-price  and  amount  that 
had  been  paid  thereon. — McQInty  v.  Mor- 
gan, 122  Cal.  108,  106,  64  Pac.  392. 

13.  Same — ComplctlOB  of  work,  date  of. 

— Statement  Is  not  required  to  give  date  of 
completion  of  work,  nor  to  state  that  filing 
of  notice  is  within  thirty  days  after  comple- 
tion of  work.— Slight  t.  Patton,  96  Cal.  884, 
887.  81  Pac.  248.  See  Harmon  t.  Ashmead. 
68  Cal.  121,  9  Pac.  188:  JeweU  V.  McKay,  82 
Cal.  144,  146,  81  Pac.  189. 

As  to  completlOB  mt  woclc  gcaand^,  sea 

pars.  66-104,  this  note. 

14.  Same — DeaerlytlOB  of  pro»ertr< — One 

of  most  Important  requirements  of  statute 
governing  creation  of  liens  Is  that  notice 
shall  contain  description  of  property  to  b« 
charged  sufficient  for  identiflcation.  It  there 
be  mistake  as  to  some  Incident  of  descrip- 
tion, the  mistaken  circumstance,  like  false 
call  In  deed,  will  be  rejected. — Fernandes  v. 
Burleson,  110  Cal.  164.  1C7,  62  Am.  St.  Rep. 
75,  42  Pac.  B66.  See  Willamette  Steam  Hills 
Co.  V.  Kremer,  94  Cal.  206,  209,  29  Pac  638. 

IG.  Description  Is  not  required  to  be 
either  full  or  precise,  and  eourts  mre  re- 
luctant to  set  aside  mechanics'  claim  merely 
for  loose  description,  as  acts  generally  con- 
teinplate  that  claimants  should  prepare  their 
own  papers. — Willamette  Steam  MlUs  Co.  r. 


Digitized  by 


Tit.  IV,  Cb.  n.] 


FINDING  A8  TO — INDEFINITE  DESCRIPTION. 


%  ]1S7 


Kremer,  94  Cal.  206,  SOS.  29  Pac.  68S.  See 
Hotallnff  T.  Cronise.  2  Cal.  60;  Tredlnnlck  T. 
Red  Cloud  C.  M.  Co..  72  Cal.  78,  13  Pac.  1S2. 
Kan.  Seaton  y.  Hlxon,  8S  Kan.  663,  12  Pac. 
22.  Mu»».  Cleverly  v.  Moseley,  148  Mass. 
280.  19  N.  E.  394.  HIbb.  Northwestern  C.  & 
C.  P.  Co.  V,  Norwegians,  etc..  Seminary,  49 
Minn.  449.  45  N.  W.  868.  Pa.  Kennedy  v. 
House,  41  Pa.  St.  39,  80  Am.  Dec.  594;  Mc- 
Cllntock  T.  Rush,  63  Pa.  St.  203,  205. 

16.  Same — Error  of  date  la  aotlee  of  IIcm 
la  Immaterial  whca  It  does  not  affect  sub- 
stantial rights  of  parties. — -Boacow  v.  Pat- 
ton,  136  Cal.  90,  91,  68  Pac.  490. 

17.  Same — Fladlav  mm  to. — Flndlnff  Is  er- 
roneous and  not  supported  by  evidence  in 
which  court  determines  that  notice  of  lien 
was  filed  "In  due  form,  as  required  by 
law,"  where  proof  showed  that  materials 
were  furnished  at  agreed  contract-price, 
and  svidence  disproved  contract  aet  out  In 
notice.  In  which  respect  notice  waa  fatally 
defective,  and  no  lien  attached  that  could  be 
enforced,  and  where  It  appeared  that  certain 
portion  of  materials  were  furnished  under 
special  contract  as  to  price,  and  that  bal- 
ance was  furnished  on  basis  of  quantum 
meruit. — Reed  v.  Norton,  90  Cal.  690.  S94, 
26  Pac.  767,  27  Pac.  426. 

18.  Same — Form    aad    eoateafa  of. — The 

provisions  of  the  above  section  only  require 
a  statement  In  a  claim  of  a  lien  aa  to  when 
the  work  was  to  be  done,  and  when  the 
pricf  was  payi^ble,  if  that  were  avreed  upon, 
and  the  insertion  of  the  name  of  the  owner 
or  reputed  owner  only  when  It  Is  known 
to  the  claimant. — ^Allen  t.  Wilson,  178  Cal. 
674,  174  Pac.  661,  following  doctrine  In  West 
Coast  Lumber  Co.  v.  Newklrk,  80  Cal.  276, 
277,  22  Pac.  231;  Corbett  v.  Chambers,  109 
Cal.  178.  185,  41  Pac.  873;  McClaIn  v.  Hut- 
ton,  131  Cal.  132,  137,  61  Pac.  273,  63  Pac 
182,  622. 

Aa  to  varlaace  kctweaa  claim  of  Ilea  mmA 
eoBtraeti  see  par.  178,  this  note. 

19.  Same— Ovoaa  anm^^Ialm   for  gross 

sum  of  balance  claimed  for  all  material 
furnished  for  work  without  any  designation 
of  amount  claimed  on  account  of  material 
furnished  at  request  of  either  or  any  one 
of  several  persons  at  whose  request  It  was 
furnished,  la  not  substantial  compliance 
with  statute  In  flUng  materialman's  claim 
of  lien. — Gordon  Hardware  Co.  v.  Ban  Fran- 
cisco ft  8.  R.  Co.,  3  Cal.  Unrep.  140,  22  Pac. 
406. 

90;  Same— ladcflnlt*  daserlvtlaa  of  ma- 
terials.— Description  of  materials  Is  too  In- 
definite and  uncertain  to  sustain  claim 
where  statement  Is  that  materials  consisted 
of  "nails,  spikes,  iron,  steel,  picks,  shovels, 
and  other  tike  material,"  especially  where  It 
is  conceded  that  claim  can  only  be  main- 
tained for  material  which  Is  actually  used 
In  work  contracted  to  be  done,  and  such 
material  ao  used  could  not  certainty  in- 
clude tools  of  trade, — "picks,  shovels,  and 
other  like  material." — Gordon  Hardware  Co 


V.  San  Francisco  A  S.  R.  Co.,  8  Cal.  Unrep. 
140,  22  Pac.  406. 

21.  Same — Itema  of  aecoaat. — Statements 
In  notice  of  lien  are  not  required  to  be 
made  with  greater  fullness  or  formality 
than  is  necessary  In  pleading.  General 
statement  Is,  therefore,  sufficient  In  notice 
of  Uen  where,  in  case  of  contract,  details 
of  amounts,  etc„  are  Involved.— Jewell  v. 
McKay,  82  Cal.  144,  151.  23  Pac.  139. 

22,  Same— Legal  rresamptlona. — Notice  Is 

not  required  to  state  matters  Implied  by 
law.— Jewell  v.  McKay,  82  CaL  144,  152,  23 
Pac.  189. 

25.  SaaHS—MaterlalmaB— Price  of  Innber 
'""•■fced. — A  claim  of  lien  by  a  material- 
man In  which  the  price  Is  set  out  as  the 
lumber  market  value  and  the  record  on 
foreclosure  shows  that  a  specific  sum  of 
money,  distinguishable  from  and  Independ- 
ent of  the  market  price  of  the  lumber,  was 
agreed  upon  between  the  parties  aa  the 
consideration  of  the  sale,  this  will  estab- 
lish a  fatal  variance  between  the  llen-clalm 
and  the  proof. — Consolidated  I<umber  Co.  v. 
Boswortli,  40  Cal.  App.  80,  180  Pac.  60,  ap- 
proving and  following  the  doctrine  In  Reed 
V.  Norton.  90  Cal.  690,  26  Pac.  767,  27  Pac, 
426;  Wagner  v.  Hansen,  103  Cal.  104.  37  Pac. 
195;  Wilson  v.  Nugent,  125  Cal.  280,  57  Pac. 
1008;  Buell  A  Co.  v.  Brown,  181  Cal.  158, 
63  Pac.  167;  Roblnett  V.  Brown,  167  Cal.  735, 
141  Pac.  368. 

24.  Same — Name  givea  lastrament. — Lien 
Is  sufficient  which  seta  out  matters  and 
things  essential  to  be  stated  under  above 
section:  and  it  Is  of  little  consequence 
whether  claimant  styles  It  claim  of  lien  or 
claim  of  benefit  under  lien  law. — Madary  v. 
Smartt.  1  Cal.  App.  498.  600,  sub  nom.  Val- 
ley L.  Co.  V.  Wright,  i  Cal.  App.  288.  84 
Pac.  68. 

26.  Same — ^Name  of  owaer. — Statement  In 
claim  held  Insufficient  for  falling  to  comply 
with  law  in  reference  to  name  of  owner  and 
reputed  owner.— Hooper  v.  Flood,  64  Cal. 
218,  228. 

26.  Notice  Is  not  required  to  state  name 
of  owner  who  originally  entered  into  con- 
tract under  which  work  was  done. — Corbett 
T.  Chambers,  109  Cal.  178,  181,  41  Pac.  873. 

27.  Plaintiff  Is  required  to  state  names  of 
owner  or  reputed  owner,  if  known.  If  namea 
are  not  known,  claim  filed  is  sufficient  if  It 
Is  silent  on  this  subject. — West  Coast  Lum- 
ber Co.  V.  Newklrk,  80  Cal,  275,  277,  22  Pac. 
231. 

28.  Same~PreeIee  worda  of  atatnte  are 
not  required  to  be  used  by  claimant  In  his 
claim  of  Hen.  Where  other  and  substantially 
equivalent  expressions  are  resorted  to.  it 
will  be  deemed  sufficient  compliance  with  re- 
quirements of  law. — ^Ascha  v.  Fitch,  6  Cal. 
Unrep.  481,  46  Pac.  298. 

29.  Sam»-^eetlon  prescribes  ooatenta. — 

Contents  of  notice  to  be  recorded  are  pre- 
.scrlbed  by  above  section,  and  not  by  section 
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lisa,  anta.— Jewell  T.  IfcKay,  M  Cnl.  144, 
160.  2S  Pac.  139. 

80.  Same— StatcauMt  vf  price— Rcasm- 
■hic  valDc. — ^Under  the  provisions  of  the 
above  section,  as  amended  In  1911,  a  claim 
of  lien  Is  not  required,  as  It  was  required 
before  such  amendment,  to  state  "the  terms, 
time  given  and  conditions  of  his  contract" 
but  only  to  state  "the  price.  If  any,  agreed 
upon  for  the  same,  and  when  payable" ;  con> 
sequently  in  the  absence  of  any  particular 
aKreement  the  law  fixea  the  compensation 
at  the  reasonable  value  thereof,  and  when 
the  Hen-dalmants  atate  in  their  claims  that 
the  price  affreed  upon  was  a  certain  definite 
amount  and  that  this  was  the  reasonable 
value  of  such  service  of  materials,  they  are 
stating  the  facts  correctly. — Krenwlnkel  t. 
Henne,  42  Cal.  App.  S80,  183  Pac.  957. 

SI.  Same  —  SBaelemey  of  form  of  —  la 
■eneral. — -A  claim  of  lien  which  conforms  to 
the  requirements  of  the  above  section,  and 
which  contains  nothing  that  is  contradic- 
tory or  destructive  of  the  essential  partic- 
ulars enumerated  In  the  above  section.  Is 
BuflBclent. — Sweet  v.  Fresno  Hotel  Co.,  174 
Cal.  789,  164  Pac.  7SS. 

82.  Same— Same— Penaa  to  wkmn  mate- 
riala  fnralahed. — A  claim  of  Hen  died  under 
the  provisions  of  the  above  section,  which 
Sivea  the  name  of  a  contractor  who  en- 
tered Into  the  contract  with  the  claimant 
to  furnish  the  materials,  and  states  that  the 
materials  were  furnished  and  used,  although 
It  does  not  expressly  state  to  whom  the 
material  was  furnished,  Is  aufflclent. — Jar- 
vla  v.  Prey,  175  Cal.  687.  166  Pac.  997,  fol- 
lowing the  rule  In  Russ  Lumber  &  Mill  Co. 
v.  Qarrettson.  87  Cal.  589.  25  Pac.  747. 

33.  Same— SnScleney  of  atatemeat— Dca- 
Isnatloa  of  claimant— Coaatrnetloa  ot  aec- 

tlon. — In  a  case  In  which  an  artisan  claim- 
ing a  lien  upon  a  building  or  improvement, 
was  employed  as  such  artisan  at  dally  wages 
to  work  at  his  trade  under  the  direction  of 
his  employer  and  no  specific  work  Is  agreed 
to  be  done,  the  requirements  of  the  above 
section  respecting  that  the  "work  agreed 
to  be  done"  shall  be  stated  In  the  claim  of 
lien,  has  no  application;  In  such  claim  of 
lien  it  is  not  necessary  for  the  claimant  to 
designate  what  class  of  artisans  he  be- 
longs to  for  the  reason  that  the  provisions 
of  section  X18S,  ante,  gives  a  right  to  lien 
to  all  classes  of  artisans  and  laborers,  and 
not  to  those  of  any  particular  trade  or  call- 
ing.— Ofrram  v.  Welchoff,  40  Cal.  App.  298, 
180  Pac.  631. 

34.  Same — Sobntaatlal  compllaoce. — While 
courts  always  require  substantial  compli- 
ance with  statute  in  regard  to  statement 
in  notice  of  Hen  and  proceedings  thereunder, 
yet  they  will  not  give  statute  such  narrow 
or  technical  construction  as  to  fritter  away 
or  impede  and  destroy  the  right  of  lien- 
claimant. — Castagnetto  t.  Coppertown  8.  A 
M.  Co..  146  Cal.  329.  888,  80  Pac.  74.  See 
Hagman  v.  Williams.  88  Cal.  146.  161,  25 
Pae.  till;  Russ  U  &  M.  Co.  v.  Garrattson, 


87         B89,  B96>  26  I^c.  747;  Aacha  V.  Pitch. 

6  Cal.  Unrep.  481,  46  Pac.  298;  McGlnty  v. 
Morgan,  122  Cal.  103,  106,  64  Pac.  892;  Ma- 
comber  v.  Bigelow,  1S6  Cal.  9,  16,  68  Pac 
812. 

35.  Substantial  statement  of  facts  re- 
quired by  statute  Is  sufficient. — Castagnetto 
V.  Coppertown  Mln.  &  SmelL  Co.,  146  Cal. 
829,  332,  80  Pac.  74. 

86,  Same — "Term*,**  9:te. — By  section  re- 
quiring notice  of  Hen  to  state  terms,  time 
given,  and  conditions  of  contract,  this  means 
terms,  time,  and  conditions  expressly  agreed 
upon.  If  no  terms,  time,  or  conditions  were 
agreed  upon,  notice  need  state  none. — Reed 
V.  Norton,  SO  Cal,  690,  697,  26  Pac  ?«7,  27 
Pac.  426.  See  Jewell  v.  McKay.  82  Cal.  144. 
28  Pac.  13S. 

87.  Statement  that  "labor  waa  performed 
by  the  day  at  the  agreed  price  of  two  dol- 
lars and  seventy-five  cents  per  day  between 
first  day  of  August  and  20th  day  of  Septena- 
ber,  1901,  and  that  amount  Is  justly  due,"  Is 
suRlclent  statement  as  to  claim  of  laborer. — 
Castagnetto  v.  Coppertown  Mln.  A  Smelt. 
Co.,  146  Cal.  329,  832,  80  Pac.  74. 

38.  Word  "cash"  used  In  statement  does 
not  sufficiently  show  terms  and  conditions  of 
contract. — Hooper  v.  Flood,  54  Cal.  218,  221. 

S8.  SaAie— '<nme  vlvcn." — When  no  dis- 
tant time  Is  agreed  on,  but  time  of  payment 
Is  left  to  rule  fixed  by  law  on  such  state 
of  facts.  In  contemplation  of  law  no  time  Is 
given,  and  requirement  that  claim  shall 
state  "time  given"  does  not  then  apply. — 
Hllis  V.  Ohllc,  68  Cal.  104. 

40.  Words  "time  given"  mean  not  date 
nor  .time  when  contract  was  made,  but 
"time  of  payment  for  worit  and  labor  per- 
formed and  materials  furnished  as  agreed 
on  and  expressed  In  contract." — Hills  v.  Oh- 
llg.  63  Cal.  104;  California  Powder  Works  v. 
Blue  Tent  Consol.  Hydraulic  Gold  Mines,  S 
Cal.  Unrep.  145,  22  Pac.  391.  392. 

41.  Same — Time  of  flllng — Crmatloa  of 
work  (or  more  than  thirty  day*— In  veDeml. 

— A  claim  of  Hen  by  a  contractor  which  Is 
not  filed  until  more  than*nine  months  after 
the  constructive  completion  of  the  contract, 
and  having  been  a  complete  cessation  and 
abandonment  of  the  work  by  the  contractor, 
is  not  filed  within  time  under  the  require- 
ments of  the  above  section. — Pence  v.  Mar- 
tin, 43  Cal.  App.  626,  185  Pac.  503,  approving 
the  doctrine  In  'Kerckhofr-Cuzner  Mill  * 
Lumber  Co.  v.  Olmstead,  85  Cal.  80,  24  Pac. 
648:  Johnson  v.  La  Grave,  102  Cal.  324,  36 
Pac.  651;  Buell  v.  Brown,  131  Cal.  169,  63 
Pac.  167;  Robinson  T.  Mitchell,  159  Cal.  581, 
114  Pac.  984. 

Aa  to  eenatlM  of  werh  KCBemlly,  see 

pars.  66-69,  this  note. 

42.  In  those  cases  In  which  there  has 
been  a  cesaatlon  from  labor,  the  time  aI< 
lowed  for  flUng  tnechanica*  liens  Is  ninety 
days  after  the  expiration  of  thirty  days 
from  the  date  of  such  cessation,  or.  in  other 
words,  one  hundred  and  twenty  days  after 
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the  actual  ceHBation  from  labor, — Hubbard 
V.  Jurlan,  35  Cal.  App.  757.  170  Pac.  1093. 

48.  Same  —  Same  —  Same  —  EqnlTaleDt  to 
coinpIelloD. — In  a  case  in  which  there  has 
b«en  a  temporary  cessation  of  labor  upon 
a  building  for  more  than  thirty  days,  and 
such  cessation  occurred  on  August  20,  the 
ninety  days'  time  allowed  a  materialman 
to  tile  a  lien  Commenced  to  run  on  Septem- 
ber the  19.  following,  under  the  provisions 
of  the  above  section. — Hogan  Lumber  Co.  v. 
Boyle,  177  Cal.  477,  170  Pac.  1106. 

44.  SMBic  —  Same  —  Smmt  —  Improvencnt 
made  fay  owner  blmself — ElMtoppel  not  appli- 
cable.— In  those  cases  In  which  the  improve- 
ments are  not  made  under  contract,  but  are 
made  by  the  owner  himself,  either  actually 
or  constructively,  the  provisions  of  the 
above  section  relating  to  the  filing  of  notice 
of  completion  .do  not  apply,  and  the  estoppel 
raised  by  the  latter  portion  of  the  above 
section,  where  there  Is  a  def,ault  on  the  part 
of  the  owner  to  file  notice  of  completion, 
can  not  be  Invoked  by  a  laborer  or  a  mate- 
rialman.— Irwin  V.  SUva.  40  Cal.  App.  135, 
180  Pac.  SOX. 

4B.  Sane—Same— Claim  of  aabeontnctwr 
~^ompletloa  of  work — BxtendlaK  time  br 
snbterfnge. — Under  the  provisions  of  the 
above  section  every  lien-claimant,  save  the 
original  contractor,  must  flte  his  claim  of 
Hen  within  thirty  days  after  he  has  ceased 
-to  labor  or  to  furnish  materials,  or  both, 
or  at  his  option,  within  thirty  days  after 
the  completion  of  the  original  contract;  un- 
der these  provisions  a  subcontractor  whose 
contract  for  the  construction  of  two  chim- 
neys and  a  porch  consisted  In  the  main  of 
furnishing  and  setting  brick  could  not,  when 
he  had  completed  the  entire  work,  leave 
two  trivial  Items  undone  for  more  than 
thirty  days  thereafter,  so  that  he  could 
"come  back  after  thirty  days  and  thus  by  a 
mere  subterfuge  prolong  Indefinitely  the 
statutory  time  for  filing  hta  claim,  and  his 
testimony  to  the  effect  that,  he  had  pursued 
that  course,  and  that  that  was  hla  practice, 
warranted  the  reversal  of  a  Judgment  In 
his  favor  on  the  ground  that  a  finding  that 
he  had  tiled  his  claim  within  thirty  days 
after  ceasing  to  labor  or  furnish  materials, 
was  unsupported  by  the  evidence. — Klann 
v.  Hoffman,  176  Cal.  763,  169  Pac.  078. 

4A.  Same— Sum  e— Completion  by  owner 
—Time  not  extended. — In  the  case  In  which 
there  has  been  a  cessation  of  labor  by  the 
contractor  or  he  has  abandoned  the  build- 
ing, the  subsequent  completion  of  the  build- 
ing by  the  owner,  does  not  operate  as  an 
extension  of  time  for  filing  liens. — Hubbard 
T.  Jurlan,  35  Cal,  App,  767,  170  Pac.  1083. 

4T.  Sane— Same— Completion  of  contract. 

— The  above  section  specifies  several  events, 
—among  others  the  filing  by  the  owner  of 
a  notice  of  cessation  from  work. — any  one 
rjt  which  may  be  equivalent  to  completion 
of  a  building-contract,  and  thus  a  starting 
point  for  the  filing  of  mechanics'  lien  or 
materialman's   claim   of  lien. — Schwarx  A 


Gottlelb  Inc.  v.  Marcuse.  175  Cal.  401,  165 
Pac.  1015. 

48.  Same— Same— Construction  of  section. 

—Under  the  provisions  of  the  above  section, 
where  work  la  done  under  contract  between 
the  owner  of  the  property  upon  which  an 
Improvement  Is  made  and  the  contractor, 
persons  furnishing  either  labor  or  material 
may,  at  their  option,  file  their  claims  of 
Hen,  either  within  thirty  days  after  ceasing 
to  labor  or  to  furnish  materials,  or  within 
thirty  days  after  the  completion  of  the 
original  contract  between  the  owner  and 
the  contractor;  but  where  the  work  Is  not 
done  under  such  a,  contract  laborers  and  ma- 
terialmen must  file  their  claims  of  Hens 
within  thirty  days  after  they  have  ceased 
to  labor  or  to  furnish  materials. — Xrwln  t. 
SUva,  40  Cal.  App.  136.  180  Pac  361. 

49.  Sasae  —  Bww  —  OoDatmetlTe  cmnple- 

lion  of  bnlldtng  or  ImpravemcDt. — Under  the 
provisions  of  the  above  section,  as  amended 
In  1911,  either  of  the  three  following  cir- 
cumstances shall  constitute  constructive 
completion  of  a  building,  for  the  purpose  of 
setting  the  time  running  in  which  to  file 
a  mechanics'  lien  to  wit:  (1)  occupation  of 
the  building;  (2)  acceptance  of  the  building 
by  the  owner;  and  (3)  cessation  from  labor 
for  thirty  days. — Bmlgh-Wlnchell  Hardware 
Co.  V.  Plyman,  37  Cal.  App.  533,  176  Pac. 
732,  38  Cal.  App.  608,  176  Pac.  722. 

60.  The  rule  as  to  the  one  hundred-  and 
twenty-day  period  after  cessation  from 
labor  within  which  claims  may  be  filed  by 
laborers,  materialmen,  and  others,  has  no 
application  where  there  has  been  an  actual 
completion  under  the  terms  of  the  building- 
contract. — Mott  V.  Wright,  43  Cal.  App.  21, 
184  Pac.  617,  distinguishing  the  doctrine  In 
Buell  V.  Brown,  181  Cal.  168,  63  Pac.  167; 
Farnham  v.  California  Safe  Deposit  &  Trust 
Co.,  8  Cal.  App.  26«.  »6  Pac.  788. 

51.  SanM— Same— For  eelosvre  of  lien— 
Defense. — In  an  action  to  foreclose  a  me- 
chanics* Hen  the  owner  Is  not  estopped  from 
setting  up  as  a  defense  the  plaintiff's  fail- 
ure to  file  notice  of  claim  of  lien  within  the 
statutory  period,  where  there  Is  no  showing 
that  the  owner  had,  by  act  or  representa- 
tion, wilfully  and  fraudulently  led  the  claim- 
ant to  forego  his  right  of  Hen. — Pence  v. 
Martin,  43  Cal.  App.  626,  186  Pac  603. 

52.  Saate —  Same  —  Haterfalman    or  la- 

Imrer.^ — 'Time  within  which  materialman  or 
laborer  must  file  his  claim  of  Hen  begins 
to  run  whenever  there  haa  been  cessation 
from  labor  for  thirty  days  upon  unfinished 
building. — 'KerckholT-Cuzner  Mill  &  Lumber 
Co.  V.  Olmstead.  85  Cal.  80,  84,  24  Pac.  648, 

B3.  Same— Same— No  aotlec  of  comple- 
tion.— The  limit  of  time  fixed  by  statute 
for  the  filing  of  mechanics*  lien  where  no 
notice  of  completion  or  cessation  from  labor 
has  been  filed,  Is  ninety  days  after  the  ac- 
tual completion  of  the  building. — Hubbard 
V.  Jurlan.  35  Cat.  App.  757,  170  Pac.  1093. 

B4.  Same— Same— Notice  of  completion 
nat  aied. — Under  the  provisions  of  the  last 
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clause  of  the  above  Bectlon  where  a  notice  of 
conlpletlon  Is  not  filed  by  the  owner,  such 
owner  will  be  estopped  In  any  foreclosure 
proceeding:  from  maintalnlnK  any  defense 
therein  based  on  the  ground  that  the  Hen 
was  not  Hied  In  time;  but  this  provision  re- 
fers to  the  completion  of  the  contract  under 
which  material  was  furnished  or  labor  done, 
and  If  such  notice  Is  not  filed  by  the  owner, 
he  waives  the  thirty-day  limitation  provided 
for  in  the  above  section;  but  the  ninety- 
day  limitation  In  such  concluding  portion 
of  the  section  applies  to  all  cases,  and  all 
claims  of  Hen  must  be  filed  before  the  ex- 
piration of  ninety  days  after  the  completion 
of  the  building,  regardless  of  the  filing  of 
the  notice  of  completion  by  the  owner.— 
Bmlgb-Wlnchell  Hardware  Co.  v.  Plyman, 
ST  CaL  App.  ESS,  176  Pac.  722. 

6S.  Under  the  provisions  of  the  above 
section  where  no  notice  of  completion  was 
filed  by  the  owner.  Hen-claimants  have 
ninety  days  after  actual  completion  within 
which  to  file  their  claims. — Kllmm  v.  Henry 
Cowell  lilme  *  Cement  Co.,  S8  Cal.  App.  2S9, 
ITE  Pac.  908. 

S8.    Same  —  Same  —  Ovlciaal  eomtnotov 

may  file  claim  of  lien  "within  sixty  days 
after  completion  of  his  contract,"  Irrespec- 
tive of  when  building  Is  completed. — Pacific 
Mut.  Life  Ins.  Co.  T.  Fisher,  106  Cat.  224, 
232,  Z9  Pac.  758. 

Am  to  orWiuil  eontnietor  seDenUly*  see 

par  139,  this  note. 

ST.  Same — Same— Prematiwe  flllav. — Un- 
der the  provisions  of  the  above  section 
every  person,  save  the  original  contractor, 
shall  file  hts  claim  of  Hen  within  thirty  days 
after  he  has  ceased  to  labor.  This  provi- 
sion necessarily  Implies  and  means  that  the 
last  day  on  which  the  claimant-laborer 
performed  labor  must  have  passed  before  he 
can  file  his  claim;  and  where  an  employment 
terminated  on  August  22,  the  first  day  on 
which  he  could  file  his  claim  was  August  28, 
and  where  It  was  filed  on  August  22,  the 
claim  of  Hen  is  prematurely  filed  and  confers 
no  rights  thereunder. — McCreary  v.  Toronto 
Midway  on  Company,  Ltd.,  38  Cal.  App.  17. 
175  Pac.  87,  following  doctrine  In  Davis  v. 
McDonough,  109  Cal.  547.  42  Pac.  450;  Santa 
Monica  Lumber  &  Mill  Co.  v.  Hege,  119  Cal. 
376,  51  Pac.  555:  Merchant  v.  Hayes,  120  Cal. 
137,  52  Pac.  154:  Baker  v.  Lake  Land  Canal 
&  Irr.  Co..  7  Cal.  App.  482.  94  Pac.  773. 

58.    Same— Same— Release   of  eontraetor. 

— Llen-clalm  filed  within  thirty  days  after 
owner  had  released  contractor,  taken  his 
work  and  some  of  his  materials,  and  agreed 
to  pay  some  of  his  debts,  constitutes  claim 
filed  within  thirty  days  after  acceptance, 
use,  and  occupation  within  the  meaning  of 
above  section. — Olant  Powder  Co.  v.  San 
Diego  Flume  Co.,  88  Cal  20,  24,  iS  Pac.  976, 

B*.  flamv— flaaic — SnbirtaBtlal  completloa. 

—All  that  Is  required  under  the  provisions 
of  the  above  section,  to  fix  the  time  from 
which  tbe  right  of  Hen-clalmants  to  file 


their  Hens  begins  to  ran.  Is  that  there  be. 

so  far  as  actual  completion  Is  concerned,  a 
substantial  completion;  "trivial  Imperfec- 
tions" will  not  be  considered,  —  Mott  v. 
Wright,  43  Cal.  App.  21,  )84  Pac.  517.  fol- 
lowing the  doctrine  In  Harlan  v.  Stufflebeem, 
87  Cal.  508,  25  Pac.  686;  Willamette  Steam 
Mills  Lumbering  &  Mfg.  Co,  v.  Los  Angeles 
College  Co..  94  Cal.  229,  237,  29  Pac.  629;  Joat 
v.  Sullivan,  111  Cal.  286,  292.  43  Pac.  896: 
Santa  Monica  Lumber  &  Mill  Co.  v.  Hege. 
119  Cal.  376,  379.  51  Pac.  555;  Blanch!  V. 
Hughes,  124  Cal.  24,  27.  6$  Pac.  610;  Schlnd- 
ler  V.  areen.  149  CaL  752,  754,  87  Pac.  626. 

m.  Same— Same— Time  ef  complcttoa— 
Delivery  of  klagca  after  eamplctloa. — In  de- 
termining whether  a  Hen  for  materials  used 
In  the  construction  of  a  building  was  filed 
within  the  time  required  by  the  above  sec- 
tion, the  delivery  to  the  building  about  two 
months  after  Its  occupation '  by  the  owner 
of  four  special  hinges  of  small  value,  pre- 
viously ordered  by  the  contractor  and  after- 
wards paid  for  by  the  owner,  can  not  be 
taken  Into  consideration.— Emlgh-Wlncbell 
Hardware  Co.  Pylman,  87  Cal.  App.  688, 
17C  Pac.  722. 

n.  Sane— 8asa»— Tom  cwtraet.— Where 
contract  Is  void  because  memorandum 
thereof  Is  not  filed,  there  being  therefore 
no  original  contractor  within  meaning  of 
above  section,  claimants  of  lien  are  deemed 
to  have  furnished  their  labor  and  materials 
In  such  case  at  personal  Instance  of  owner, 
and  under  above  section  are  required  only 
to  file  their  claims  of  Hen  within  thirty 
days  after  building  Is  completed. — Pierce  V. 
BIrkholm,  116  Cal.  657,  662,  47  Pac.  681. 

As  to  void  eoatract  geaerally,  see  pars. 
180,  181,  this  note;  also,  ante,  !  118$.  note 
pars.  357-373. 

62.  Same — Same— Wken  beglBK  to  rwm — 
'Notice  of  complctlOD. — The  time  for  filing  a 

Claim  of  mechanics'  lien  begins  to  run,  not 
from  the  date  of  the  completion  of  the 
work,  but  from  the  date  on  which  the  owner 
files  notice  of  completion  of  the  contract, 
and  It  Is  In  time  If  filed  within  thirty  days 
thereafter.  —  Consolidated  Lumber  Co.  V. 
Bosworth.  40  Cal.  App.  80,  180  Pac.  60.  fol- 
lowing the  doctrine  in  Hughes  Mfg  &  L.  Co. 
V.  Hathaway.  174  Cal.  44.  161,  Pac.  1159; 
Pioneer  Paper  Co.  v.  Hathaway,  39  Cal.  App. 
405,  179  Pac.  227, 

63.  Same  —  Truth  of  statement. — State- 
ment must  be  true  in  all  essential  particu- 
lars, and  la  required  to  be  verified  by  lienor, 
— Wagner  v.  Hansen,  108  Cal.  104.  107.  87 
Pac  196.  See  Frazer  v.  Barlow,  63  Cal.  71; 
Malone  v.  Big  Flat  Gold  Mln.  Co..  76  CaL 
678.  18  Pac.  772;  Baton  v.  Malatesta,  92  Col- 
76,  28  Pac.  54. 

Aa  to  rerlSeatlm  af  claim  of  Im,  see 

pars.  178,  179,  this  note. 

64.  Statements  conUlned  In  notice  of  Hen 
must  be  correct  and  In  accordance  with 
facts.  If  they  are  not  correctly  stated, 
right  to  Hen  Is  lost. — Santa  Monlea  Lumber 
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ft  Mill  Co.  T.  Hese,  11»  Cal.  I7fi,  S80,  fil  Pac 

55B. 

A*  to  notice  of  elMlma  of  Ilea  keM  avf- 

acl«nt.  aee  Jewell  v.  McKay,  82  Cal.  144,  146 
23  Pac.  139. 

Am  to  aotlce  mvt  re^alNd  to  state  waat 
ot  knowlcdce  o(  owaer  of  ImprorcaieBta 
belnx  placed  apoa  kla  laad,  see.  po't,  I  1192 
and  note. 

tS.  CoMplaiat  la  forccloaare  of  lien — 
Mn«t  «tate  coaeatlal  faeta  to  reco^erj. — As 

to  senerally,  IM,  ante,  1 1183,  note  para. 

232-241. 

60.  ConpletlQB  of  knll4liv  —  Ceaaatloa 
from  iabor. — Pact  that  owner  does  not  re- 
sume work  within  thirty  days  after  con- 
tractor ceaaed  does  not  alone  render  him 
liable  to  materialmen  who  furnished  mate- 
rial to  contractor  to  full  amount  of  contract- 
price  remalntns  unpaid,  notwithstanding 
owner  Vaa  compelled  to  finish  work  at  an 
expense  which,  added  to  payments  made  by 
original  contractor  In  accordance  with  con- 
tract, exceeded  contract-price. — McDonald  v. 
Hayes,  132  Cal.  490,  484,  64  Pac.  850. 

Aa  to  eeaaatloa  from  labor  ceaeroHr,  see 
pars.  5-8,  66-69,  this  note. 

67.  Cessation  from  labor  for  thirty  days 
upon  unfinished  contract  Is  equivalent  to 
completion  thereof  for  all  who  claim  Hen  by 
virtue  of  that  contract,  as  fully  as  though 
building  was  actually  completed. — Johnson 
V.  La  Grave,  103  CaL  324,  326,  86  Pac.  6S1. 
See  Kerckhoir-Cuxner  Mill  ft  Lumber  Co.  v. 
Olmstead.  SB  Cal.  80,  24  Pac.  648;  Willamette 
Steam  UIU  Lumbering  &  Mfg.  Co.  v.  Loa 
Angeles  College  Co..  04  Cal.  229,  238,  29  Pac. 
629. 

68.  Cessation  of  work  for  more  than 
thirty  days  constitutes  "completion"  under 
above  section  and  findings  are  not  fatally 
contradictory  because  It  Is  found  In  one 
place  that  "the  building  was  completed  on 
Zd  day  of  August,  1889,"  and  In  another  that 
building  "was  never  actually  completed."— 
Marble  Lumber  Co.  T.  Lordsburg  Hotel  Co., 
96  Cal.  832,  334,  81  Vrc  1«4. 

69.  Term  "cessation  of  work"  Is  used  In 
reference  to  time  In  which  notices  or  claims 
to  liens  should  be  llled.-~MoDonald  v.  Hayes, 
132  Cal.  490,  496,  64  Pac.  850. 

70.  Sane  —  Same  —  CoBstroctlve  ceasple- 
tioa. — Under  the  provisions  of  the  above 
section  the  cessation  from  labor  by  reason 
of  the  actual  contract,  is  not  the  cessation 
of  labor  which  Itself  constitutes  a  con- 
structive completion  of  the  building  or  con- 
tract, and  the  time  for  filing  claim  of  lien 
is  not  governed  by  the  rule  applying  where 
there  is  a  constructive  completion. — Mott 
v.  Wright.  43  Cal.  Apv.  21.  187  Pac.  617. 

71.  Same— Blfeet  of  faUare  of  f>wacr  to 
>lo  oad  record  aotlee  of  cessation  of  labor 
can  not  be  construed  to  Indefinitely  post- 
pone time  In  which  claim  of  lien  may  be 
filed.  Section  gives  materialman  thirty  days 
after  filing  of  notice  of  cessation  of  labor 
by  owner,  or  la  case  owner  does  not  file 


such  notice,  then  one  hundred  and  twenty 
days  after  such  cessation  from  labor. — 
Buell  V.  Brown.  131  Cal.  158,  161,  63  Pac. 
167. 

73.  Snme— EHcatlal  to  ilea. — Completion 
of  building  is  essential  to  validity  of  liens, 
and  It  must  appear  that  building  was  com- 
pleted when  claims  were  filed. — Johnson  v. 
La  Grave,  102  Cal.  324,  326,  36  Pac.  661;  Mar- 
chant  v.,  Hayes.  120  Cal.  187.  139,  62  Pac. 
154:  Jones  v.  Kruse,  188  Cal.  613,  617.  72 
Pac.  146. 

73.  Same — Oceapatlon  of  bnlldlnv — Ae- 
ceptBDce — PoseesiiloB,  etc. — Acceptance  and 
occupation  of  building  can  not  be  regarded 
as  equivalent  to  or  conclusive  evidence  of 
completion. — Jones  v.  Kruse,  138  Cal.  618, 
616,  72  Pac.  146. 

74.  Actual  possession  taken  of  building 
by  owner  does  not  constitute  statutory  com- 
pletion, as  such  construction  would  result 
in  absurdity  where  lien-claimant  does  his 
work  after  occupation  by  owner  takes 
place.  By  such  construction  time  to  file 
Hen  would  begin  to  run  before  laborer  bad 
performed  any  work  upon  building, — Orlandi 
V.  Cray.  126  Cal.  872,  374,  58  Pac.  16. 

75.  Provision  of  statute  requiring  that 
occupation,  etc.,  shall  in  certain  cases  be 
deemed  conclusive  evidence  of  completion 
was  enacted  In  Interest  of  and  for  better 
protection  of  llen-clalmant. — Giant  Powder 
Co.  V.  San  Diego  Plume  Co.,  88  Cal.  20,  23, 
26  Pac.  976. 

76.  Words  of  statute,  "occupy  and  use,"  or 
"accept"  have  reference  not  only  to  occupa- 
tion, use.  or  acceptance  of  dwelling  or  other 
house,  but  to  any  kind  of  structure,  build- 
ing, or  Improvement  In  which  materials  of 
llen-clalmant  have  been  used. — Qlant  Pow- 
der Co.  V.  San  Diego  Flume  Co..  88  Cal.  20, 
28,  25  Pac.  976. 

77.  Same  —  Same  —  Prcsamptlon  arlslBg 
from. — Occupation  of  a  building  raises  pre- 
sumption of  completion  of  the  contract  and 
acceptance  by  the  owner  but  where  the 
lien-claimants  do  all  their  work  after  the 
occupation  or  use  by  the  owner  has  taken 
place,  or  while  the  owner  Is  occupying  or 
using  the  building,  this  occupation  or  use 
is  not  such  as  to  raise  a  conclusive  pre- 
sumption of  completion  under  the  statute 
so  as  to  govern  as  to  when  the  time  begins 
to  run  for  the  claimants  to  file  their  notice 
of  claim  and  lien. — Mott  v.  Wright,  43  Cal. 
App.  21,  184  Pac.  617,  following  doctrine  In 
Orlandi  v.  Gray,  126  Cal.  372,  374,  58  Pac.  15; 
Boscus  V.  Waldman,  31  Cal.  App,  246,  266, 
160  Pac  180. 

78.  Same  —  Oariasloa  of  owaer. — Owner 
can  not  deprive  materialman  or  laborer  of 
his  Hen  by  refusing  or  omitting  to  finish 
bullding.—Schwarts  t.  Knight.  74  Cal.  432, 
434,  16  Pac.  236. 

79.  Same— OpcratloB  of  above  aectfba 
CBB  Bot  be  rcetrlcted  In  meaning  only  to 
make  It  possible  for  materialman  or  laborer 
to  file  his  claim  of  Hen  before  actual  com- 
pletion of  building,  and  not  to  make  11  nec- 
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essary  to  do  ho.  WordH,  "shall  be  deemed 
equivalent  to  a  completion,"  mean  shall  be 
equal  In  legal  effect  to  completion;  that  is, 
shall  be  treated  for  purpose  of  flllngf  lien 
as  an  actual  completion. — Kerckhoff-Cuzner 
Mill  &  Lumber  Co.  T.  Olmstead,  85  CaL  80. 
84,  24  Pac.  648. 

80.  Sune~-Piirpo*e  of  owner  to  complete 
oBlr  In  part. — When  It  is  made  to  appear 
that  it  was  original  purpose  of  owner  to 
erect  building  only  in  part,  or  If  owner  hav-  . 
Ing  proceeded  to  erect  building  In  part, 
abandoned  his  design  to  finish  the  same,  the 
building  should  be  held  to  be  completed 
within  meaning  of  above  section,  from  time 
it  was  so  built  In  part,  or  so  abandoned;  and 
purpose  of  owner  may  be  inferred  from  his 
acts  or  omission,  ultimate  fact  to  be  deter- 
mined in  such  case  being  his  original  or  sub- 
sequent purpose  to  leave  building  unfinished. 
—Scnwartz  v.  Knight.  74  Cal.  482.  4S4,  16 
Pac.  235. 

81.  Same —  «lae»tIon  o*  fact.— Whether 
contract  has  been  substantially  performed 
is  question  of  fact  which  must  be  deter- 
mined by  trial  courts  in  each  Instance  from 
facts  and  cIrcumsUncea  in  the  case,  and 
findings  of  trial  court  upon  that  point  are 
as  conclusive  as  Its  findings  upon  any  other 

fact.  Harlan  v.  Stufflebeem,  87  Cal.  608,  512, 

25  Pac.  686. 

82.  Under  the  provisions  of  the  me- 
chanlcs'-lien  law.  the  Question  as  to  whether 
a  building  has  been  completed,  or  la  not 
completed.  Is  one  of  fact  and  not  a  ques- 
tion of  law.— Hammond  Lumber  Co.  v.  Yea- 
ger,  186  Cal,  866,  197  Pac.  111. 

8S.  Same  —  S«fcat«Mttol  omlwlona.  —  It 
omissions  In  construction  are  so  substantial 
that  contractor  would  not  have  right  of  re- 
covery upon  his  contract  he  can  not  enforce 
Hen.— Marchant  v.  Hayes,  117  Cal.  669,  671. 
49  Pac.  840;  Bianchl  v.  Hughes,  124  Cal.  24. 
27,  56  Pac.  610. 

84.  Question  whether  omitted  portion  of 
building  Is  trivial  Imperfection,  or  Is  sub- 
stantial failure  In  Its  construction.  Is  not  to 
be  determined  by  Its  relative  cost  to  that  of 
entire  building.— Bianchl  V.  Hughes.  124 
Cal.  24,  27,  56  Pac.  610. 

85.  Same— SpMcleney  of.— Completion  of 
contract  Is  sufficient  for  purpose  of  filing 
claim  of  lien  where  contractor's  connection 
with  owner  is  completed,  and  owner  ac- 
cepts work  done  and  uses  and  occupies  so 
far  as  It  Is  capable  of  being  so  used  or  oc- 
cupied.—Giant  Powder  Co.  v.  San  Diego 
Flume  Co..  88  Cal.  20,  25,  25  Pac,  976. 

89.  Same  —  '^ivlnl  Imperf  ectlona"  or 
"omlwIoBs"— As  to  ge«eMllT.— In  the  con- 
struction of  a  concrete  reservoir  at  an 
agreed  price  of  approximately  alx  thousand 
dollars  the  omission  of  five  items  called 
for  by  the  specifications  of  the  aggregate 
cost  of  approximately  sixty-three  dollars, 
i!t  trivial,  and  can  not  be  deemed  to  consti- 
tute such  a  lack  of  completion  as  to  prevent 
the  filing  of  Hens,  under  the  above  section. 


—Simmons       Firth,  S3  Cal.  App.  187,  164 
Pac.  87. 

ST.  Same — Same— Defects  not  prcventlBg 
recovery  for  snbstantlnl  performnnc*. — Any 

such  imperfections  In  the  performance  of 
the  work  of  constructing  a  building  which 
are  of  so  trivial  a  character  as  to  permit 
the  contractor  to  recover  for  substantial 
performance,  notwithstanding  the  existence 
of  the  defects,  are  "trivial  Imperfections" 
within  the  meaning  of  the  above  section.— 
Hammond  Lumber  Co.  v.  Teager,  185  Cal. 
3BS,  197  Pac.  Ill,  following  the  doctrine  in 
Riachard  v.  Miller.  182  Cal.  361.  188  Pac.  50; 
Thomas  Harvety  Co.  v.  Jones.  186  Cal.  285, 
197  Pac.  105. 

SH,  Same  —  Same  —  Snbstantioi  p«rfora- 
■ncc — Time  for  filing  Hen  not  delayed. — A 
"trivial  imperfection"  In  the  work  of  con- 
structing a  building,  within  the  meaning 
of  the  above  section,  providing  that  such 
Imperfection  shall  not  be  deemed  such  a 
lack  of  completion  as  to  prevent  the  filing 
of  a  lien.  Is  one  of  fact  to  be  determined 
by  the  trial  court  under  the  conditions  and 
circumstances  of  each  case,  and  the  finding 
of  the  trial  court  will  not  be  disturbed  when 
it  can  not  be  said  that  there  is  no  substan- 
tial evidence  to  support  It.  —  Hammond 
Lumber  Co.  v.  Teager.  185  Cal.  355.  197  Pac. 
ill,  following  the  doctrine  in  Harlan  v. 
Stuffiebeem,  87  Cal.  608,  25  Pac.  686;  Willam- 
ette Steam  Mills  Lumbering  *  Mfg.  Co.  v. 
Los  Angeles  College  Co.,  94  Cal.  229,  29  Pac. 
629;  Bianchl  v.  Hughes,  124  Cal.  24,  27.  56 
Pac.  611;  Schlndler  v.  Green,  149  Cal,  763. 
766,  87  Pac.  886. 

As  to  the  right  of  a  bnlldlng  eonfvnctor 
tm  recover  tor  a  substantial  pcrtorMinec. 
see  note  134  Am.  St.  Rep.  678. 

8».  Same— Uaeertalntr  as  to  ttase  «f  cov- 

pletloB. — As  to  allegation  in  complaint  re- 
lating to  time  of  cessation  of  work  bein? 
sumclent  in  absence  of  special  demurrer 
thereto  to  admit  proof,  and  support  finding 
of  exact  date  of  such  cessation,  see  San 
Joaquin  Lumber  Co.  v.  Welton.  116  Cal.  1,  8. 
46  Pac.  735,  1057. 

90.  ConstrnetiOB  of  seettOB — Ib  generaL 
—As  to,  see,  ante.  1 1183,  note  pars.  155- 
138. 

91.  Under  the  provisions  of  above  sec- 
tion, all  claims  of  liens  can  be  filed.  The 
liens  must  be  after  the  completion  of  the 
building,  regardless  of  whether  or  not  a  no- 
tice of  cessation  of  labor  or  of  completion 
of  the  building  fa  filed  as  required  by  the 
section. — National  Lumber  Co.  v.  Kennedy, 
28  Cal.  App.  780,  164  Pac.  86. 

98.  Where  a  building  has  been  completed 
and  occupied.  It  will  not  be  regarded  as  In- 
complete merely  because  a  skylight  proves 
defective  and  has  to  be  remedied. — National 
Lumber  Co.  v.  Kennedy,  88  Cal.  App.  78*, 
164  Pac.  25. 

9S.  Same— As  to  eeesntlon  from  labor.— 
A  cessation  from  labor  for  thirty  days  is 
deemed  a  completion  of  the  building,  and 
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the  effect  of  the  failure  of  tbe  owner  to 
tile  and  record  the  notice  of  cessation  does 
not  Indefinitely  postpone  the  time  within 
which  the  claim  of  liens  must  be  flled 
within  ninety  days  after  the  expiration  of 
the  thirty-day  period. — Sunset  Lumber  Co. 
V.  Bachelder,  167  Cal.  612.  Ann.  Cas.  1MB, 
664.  140  Pac.  95. 

94.  It  is  the  cessation  of  work  upon  the 
bulidluff  for  which  the  material  was  fur* 
nished,  together  with  Its  occupation  or  use 
by  the  owner  that  sets  the  time  running  for 
the  constructive  completion  of  the  bulldincr 
under  above  section  as  it  read  In  1909.— Sun- 
set Lumber  Co.  v.  Bachelder,  167  Cal.  612, 
Ann.  Cas.  1916B.  664,  140  Pac.  26. 

95.  A  notice  of  claim  of  Hen  for  the  value 
of  labor  and  materials  furnished  under  a 
contract  for  the  alteration  and  repair  of  a 
dwelling-house  flled  on  the  fifty-ninth  day 
following  tbe  cessation  of  worlt  under  the 
contract  is  flled  in  due  time  where  the  ces- 
sation of  worlc  was  by  mutual  consent  of 
the  owner  and  contractor  and  was  followed 
by  an  immediate  acceptance  of  the  work.— 
Trlmlett  v.  De  Coursey,  28  Cat  App.  90,  161 
Pac.  390. 

Ml  SaMe— ABcBdmeat  to  scctloa, — The 

amendment  of  the  code  section  gives  the 
materialman  or  the  one  who  bestows  labor 
the  option  either  to  file  his  claim  with  ref- 
erence to  the  time  he  ceases  to  furnish  ma- 
terials or  labor,  or  to  wait  and  take  his 
chances  of  knowing  Just  whan  tbe  building 
is  deemed  completed — a  fact  always  within 
the  knowledge  of  the  owner  and  original 
contractor,  but  not  of  the  materialman  and 
laborer. — Yost  v.  Roux,  27  Cal.  App.  307, 
149  Pac.  781. 

97.  Under  above  section  as  amended  In 
1911,  a  materialman  may  flle  his  claim  of 
lien  within  thirty  days  after  be  has  "ceased 
to  furnish  materials,"  and  the  owner  of  the 
building  can  not  cut  off  such  statutory 
right  by  taking  possession  of  the  building 
and  treating  It  as  completed,  while  the  ma- 
terials are  still  being  furnished. — ^Yost  V. 
Boux,  27  Cal.  App.  307.  149  Pac.  721. 

m.  Same— Bellas  aotlee  of  eomvlettoa. — 
The  filing  of  a  notice  of  completion  la  de- 
clared by  above  section  to  be  "equivalent  to 
a  completion  for  all  the  purposes  of  this 
chapter,"  and  such  declaration,  when  read  in 
connection  with  thla  language  preceding  it. 
must  be  understood  to  mean  that  the  filing 
of  such  notice  of  completion  is  not  manda- 
tory, but  "completion  of  the  original  con- 
tract" previously  mentioned  as  the  thing 
which  starts  running  the  thirty-day  period, 
and  that  a  claim  of  Hen  by  a  materialman 
or  laborer,  If  flled  within  thirty  days  after 
the  flllng  of  such  notice,  will  be  deemed  to 
be  within  the  time  preecrlbed,  whether 
within  thirty  days  after  the  actual  comple- 
tion or  not. — Hughes  Mfg.  &  Lumber  Co.  v. 
Hathaway.  174  CaL  44,  161  Pac.  1158. 

99.  Where  no  notice  of  completion  Is 
filed,  the  claimant  Is  only  required  to  see 
that  his  claim  is  flled  before  the  expiration 


of  the  period  of  ninety  days  after  the  com- 
pletion of  the  building;  that  Is,  of  the  build- 
ing, as  a  whole,  as  provided  In  the  last 
clause  of  such  section. — ^Hughes  '  Mfg.  & 
Lumber  Co.  v.  Hathaway,  174  Cal.  44,  161 
Pac.  1169. 

too.  Same — Failure  to  flle  notice  of  oe- 
CDpaaey. — The  owner,  of  the  building  la  es- 
topped from  claiming  that  the  lien  of  a 
claimant  other  than  the  original  contractor 
was  not  flled  within  thirty  days  after  occu- 
pation of  the  building,  where  no  notice  of 
such  occupancy  was  filed.  The  requirement 
of  the  filing  of  notice  of  completion  re- 
quired applies  as  well  to  the  statutory  com- 
pletion of  the  building  by  occupation,  ac- 
ceptance, or  cessation  of  labor  as  to  tbe 
actual  completion. — Boscus  v.  Waldmann,  21 
Cal.  App.  246,  160  Pac.  180. 

101.  Same — Notice  of  claim — Time  of  fil- 
tac — ^Under  the  provisions  of  above  section 
a  claim  of  Hen  for  materials  furnished  in 
the  construction  of  a  building,  flled  within 
thirty  days  after  the  filing  of  notice  of  com- 
pletion of  the  building,  is -In  time. — Hughes 
Mfg.  &  Lumber  Co.  T.  Hathaway,  174  CaL 
44,  161  Pac.  1169. 

102.  Smme  —  Same  —  Validity  of. — A  full 
and  literal  compliance  with  the  statute  as 
to  the  statement  In  the  notice  "of  the  terms, 
time  given  and  conditions  of  his  contract" 
would  require  a  statement  that  the  price  to 
be  paid  was  the  current  or  market  rate  at 
tha  time  for  the  labor  and  materials.  But 
where  this  was  in  fact  what  was  claimed 
and  what  was  understood  hy  the  parties, 
and  would  be  Implied  as  the  contract  In  th« 
absence  of  a  specific  agreement  otherwise, 

'an  omission  so  to  state  under  the  circum- 
stances will  not  be  held  to  be  fatal  to  the 
validity  of  the  notice. — Olson-Mahoney 
Lumber  Co.  v.  Dunne  Inv.  Co.,  30  Cal.  App. 
332.  169  Pac.  178. 

lOS.  Same— Farpose  of  aectlon. — Clearly, 
the  purpose  was  to  give  to  persons  Inter- 
ested notice  of  the  completion  of  the  work 
in  order  that  they  might  in  due  time  file 
their  claims  of  Hen.  Piling  the  notice  of 
completion  Is  the  equivalent  of  the  failure 
to  file;  it  extends  the  time  for  flUng  claims 
of  Hen  for  a  period  of  ninety  days  after 
the  actual  completion  of  the  work.  The 
legislature  deemed  such  a  period  ample 
time  for  otherwise  obtaining  Information 
as  to  the  time  of  completion.  The  provi- 
sion that  "all  claims  of  Hen  must  be  filed 
within  ninety  days  after  the  completion  of 
any  building"  could  serve  no  purpose  other 
than  to  terminate  the  time  within  which  the 
claim  of  Hen  might  be  filed.  Such  is  the 
plain  import  of  the  language  used. — Na- 
tional Lumber  Co.  v.  Kennedy,  28  Cal.  App. 
780.  164  Pac.  26. 

104.  Same — Statute  remedial. — Statute  la 
remedial,  adopted  In  obedience  to  constitu- 
tion (article  XX.  !  15),  and  Is  to  be  liber- 
ally construed  in  furtherance  of  purposes 
for  which  it  was  authorized.  —  Corbett  T. 
Chambers,  109  CaL  178,  184.  41  Pac  878. 
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ICS.  Credit — GItIvk  ot  for  lonser  period 
Ihan  preacribed  br  atatate  does  not  affect 
time  within  which  notice  of  Hen  must  be 
filed. — Knowles  v.  Baldwin,  12S  Cal.  224,  226, 
67  Pac.  988. 

106.    "Demaad"  —  Deflnltlon    of  term, — 

Word  "demand"  does  not  mean  an  itemized 
account. — Jewell  v.  McKay,  82  Cal.  144,  151, 
23  Pac.  139.  See  Brennan  v.  Swasey,  16  Cal. 
141,  76  Am.  Dec.  B07. 

lOT.  DlBtlnetloit  exist*— Between  original 
eoBtraetoT  and  materlalmca  or  Mnbeontrac- 
tora  In  that  the  former  has  direct  Hen  upon 
real  estate  of  owner  to  full  extent  of 
amount  due  him,  baaed  upon  personal  lia- 
bility of  owner  to  him,  while  the  latter  have 
but  a  lien  In  the  nature  of  an  attachment 
asalnst  money  In  hand>  of  owners  and  due 
to  contractor. — KellOffff  v.  Howes,  81  Cal. 
m,  172,  6  R.  A.  t99,  22  Pac.  609.  See 
Grelg  V.  Rlordan,  »9  Cal.  S16,  219,  8S  Pac. 
918. 

!•&  Dsratioa  af  Item  Beeerded  llena 
bind  fenlMlac  only  alBety  dare  unless  In 
meantime  suit  shall  be  brought  to  fore- 
close them. — Gos>  t.  Strellts,  54  Cal.  640, 
«48. 

Aa  to  tlate  of  eontlmiaBce  of  lien,  see, 
post,  1 1190  and  note. 

XW.    Elcrator    u    part    of  atnictnTc— 

When  buUdlns  to  he  Mvcted  Is  of  large 
alie,  costing  quarter  of  million  dollars,  and 
different  contracts  were  let  by  owner  for 
construction  of  various  portions  of  it,  and, 
among  these,  was  contract  for  completion 
of  an  elevator,  held  that  elevator  was  sub- 
stantial and  necessary  part  of  building,  and 
until  elevator  was  completed  and  placed  In 
position  it  could  not  be  said  that  building 
was  completed. — Coiss  v.  MacDonough,  111 
Cal.  662,  666,  44  Fac.  826. 

110.  Fallnre  to  eoBply  with  law— Lia- 
bility of  owner. — Under  the  provisions  of 
the  above  section  an  owner  of  a  building 
who  has  failed  to  comply  with  the  provi- 
sions of  the  mechanlci'-llen  law,  may  be 
required  to  respond  to  a  iten-clalmant 
which,  when  added  to  the  other  payments 
made,  will  exceed  the  total  contract-price 
of  the  building. — Schultheiss  Bros.  Co.  v. 
Hunxlker,  42  Cal.  App.  78.  188  Pac.  347, 
following  doctrine  In  Roystone  v.  Darling, 
171  Cal.  62«.  m  Pac.  IIB. 

111.  Fallare  to  flle  within  time — ^Wanl  of 
▼alld  lien. — Where  a  contractor,  after  en- 
tering into  an  agreement  with  the  owner 
for  the  acceptance  of  the  work  contracted 
to  be  done  and  the  elimination  from  the 
contract  of  certain  unflnlshed  work,  did 
not  file  his  notice  of  lien  either  within  the 
time  limited  after  the  notice  of  completion, 
or  in  the  time  limited  after  the  actual  com- 
pletion of  the  original  contract  with  auch 
unfinished  work  eliminated,  no  valid  lien 
was  created  under  the  provisions  of  the 
above  section.— Pacinc  Mfg.  Co.  v.  Rasmus- 
sen,  42  Cal.  App.  742,  184  Pac.  64. 


IIZ.  FlllBg  Men — As  to  whether  prcrc- 
valNlte  to  snit  on  contractor'e  bond. — In  the 
case  of  a  building-contract  in  which  the 
contractor  executes  the  bond  provided  for 
In  section  118S,  ante,  the  filing  of  lien-claims 
under  the  provisions  of  the  above  section 
are  not  an  essential  prerequisite  to  an  ac- 
tion on  the  bond  of  the  contractor  by  la- 
borers, materialmen,  and  other  Hen-claim- 
ants.— General  Electric  Co.  v.  American 
Bonding  Co.,  180  Cal.  675,  :82  Pac.  444.  ap- 
proving doctrine  in  Richardson  &  Fisher 
Co.  v.  Chicago  Bonding  &  Surety  Co.,  8S 
Cal.  App.  650,  170  Pac.  866;  Hubbard  v.  Ju- 
rlan,  86  CaL  App.  767.  170  Pac.  1098;  Crane 
Co.  V.  Maryland  Casualty  Co.,  87  Cal.  App. 
87,  178  Pac.  494. 

US.  FoTcelMiire  of  Iteaa — CoMpletlon  of 
contract  — Findlav^Bvldenee..^ — In  an  ac- 
tion to  foreclose  contractor's  Hens  against 
leasehold  Interest  under  contract  let  br 
sublessee,  proper  changes  In  the  leased 
premises,  and  who  employed  certain  per- 
sona to  perform  the  plumbing,  electrical 
wiring,  and  painting;  but  there  was  no 
definite  price  agreed  upon,  nor  any  plan 
adopted  for  the  contemplated  changes,  the 
work  being  laid  out  from  day  to  day  as  It 
progressed,  and  such  persons  employed  to 
do  the  work  following  the  instructions 
given  to  them  from  time  to  time  by  such 
sublessees  or  by  the  superintending  con- 
tractor, as  to  the  manner  of  Its  perform- 
ance testimony  of  the  plaintiffs  that  all  the 
work  which  the  sublessee  had  required 
from  them  had  been  performed  prior  to  his 
death  Is  sufficient  to  sustain  a  finding  that 
the  contracts  of  the  Hen-claimants  were 
completed  on  the  date  of  such  death. — Per- 
anl  v.  Doc  Bstate  Co.,  40  Cal.  App.  <0T,  181 
Pac.  898. 

114.   In  auch  an  action   evidence  that 

the  employees  of  such  plaintiff-claimants 
were  working  on  the  premises  at  the  time 
of  the  death  of  such  sublessee,  and  that  all 
the  changes  contemplated  had  not  then  been 
made,  but  were  completed  at  a  later  date, 
ts  held  not,  under  the  circumstances,  neces- 
sarily inconsistent  with  the  findings  that 
the  contracts  of  the  plaintiff-claimants 
were  completed  on  the  date  of  the  death  of 
the  sublessee. — ^Perazxl  v.  Doe  Bstate  Co., 
40  Cal.  App.  607,  181  Pac.  898. 

lis.  Frlvolotui  objections  to  clais  and 
Tcrlflcatlon. — Objections  to  verification  of 
claim  stating  "that  facts  stated  therein 
are  true,"  Instead  of  stating  that  claim  is 
true,  as  well  as  objection  that  party  was 
owner  of  "premises."  Instead  of  stating 
that  he  was  owner  of  "building,"  held  to  b« 
frivolous. — Corbett  v.  Chambers,  109  CaL 
178,  185,  41  Pac.  875. 

As  to  forfeiture  of  lien  for  violattnir 
provtalona  of  seetlon  1202,  see  post,  | 

and  note. 

Aa  to  word  "Improvement,**  eonatraetloB 

of,  see,  ante.  }  1183  and  note  par.  310. 

116.  Interest  —  Hay  be  allowed  apoa 
elalma  of  lienors  from  commencement  of 
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several  actions  to  foreclose  liens. — ^Paclflc 
Mut  Life  Ina.  Co.  v.  Fisher,  106  Cal.  224,  233, 
S9  Pac.  768.  See  Hd.  Trustees  etc.  v.  Heise. 
44  Md.  453.  472.  MaM.  Johnson  v.  Boudry, 
116  Mass.  196.  Ores.  Willamette  Falls  T. 
ft  H.  Co.     Riley,  1  Ores.  18S. 

Am  to  InterMt  om  llcB-elalBUi,  see.  ante, 
3 118S.  note  pars.  268-270,  311,  312. 

XiT.  JiidKiiieBt— CertalMty. — Decree  !■  not 
unintelligible  and  Incapable  of  bein^  exe- 
cuted Iff  sheriff  because  it  Is  not  stated 
which  of  defendants  ahall  pay  amount 
found  due  to  plaintiffs,  where  there  Is  no 
personal  Judgment  against  any  of  defend- 
ants, but  Judgment  Is  that  plaintiffs  have 
valid  lien  upon  property  and  that  sheriff 
sell  same  and  from  proceeds  of  sale  pay 
plaintiffs  sums  due  them,  stating  such  sums. 
— Nelhaus  v.  Morgan,  S  Cal.  Unrep.  391,  4S 
Pac.  255,  257. 

lis.  9«Mc— On  dvmwrer.— Judgment  on 
demurrer  in  action  to  foreclose  laborer's 
lien  Is  proper  where  It  appears  from  com- 
plaint that  notice  of  lien  was  not  filed 
within  either  thirty  or  sixty  days  from 
termination  of  employment. — Welthoff  t. 
Murray,  76  Cal.  BOS,  610,  18  Pac.  486. 

lift,  Lccal  relattoiis  —  Betwcea  awmeK^ 
CMtTMctor.  mmA  aHbe«Btrae1»r, — No  privity 
of  contract  exists  between  owner  of  build- 
ing and  subcontractor,  but  subcontractor's 
rights  are  based  simply  upon  his  contract 
made  with  contractor.  The  contractor,  and 
not  owner  of  building.  Is  subcontractor's 
debtor,  and  subcontractor  has  no  right  to 
claim  that  building  has  been  completed 
until  contractor  under  whom  he  claims  has 
such  right. — Roylance  v.  San  Luis  Hotel  Co., 
74  CbI.  278.  2T7,  20  Fao.  678.  See  Davis 
Bullard,  82  Kan.  IS4,  4  Pac.  76;  decided  un- 
der similar  statute. 

19a  Harslwllns  of  Ilens^Purpose  of 
legislature  Is  that  rights  of  subcontractors 
and  materialmen  should  be  ascertained  by 
reference  to  liens  as  flled,  or  shall  rest  upon 
proofs  of  contracts  between  them  and  orig- 
inal contractor,  such  as  accord  with  terms 
and  conditions  set  forth  in  claims  of  lien. 
Statute  does  not  attempt  to  create  privity 
between  such  subcontractors  or  material- 
men and  owner,  by  which  latter  shall  be- 
come personally  indebted  to  former;  It  is 
Hens  which  are  to  be  marshaled  and  their 
relative  rank  declared. — Goss  v.  Strellts, 
64  Cal.  640,  648. 

ISl.  HateTlalMCB-~As  svcli,  are  not  orlc- 
lul  eoBtracton  within  meaning  of  above 
section.  —  Hinckley  v.  Field's  Biscuit  * 
Cracker  Co.,  91  Cal.  136,  140,  27  Pac.  694. 

1^  Same — FnrniMhlng  material*  directly 
t*  owaer,  is  not  original  contractor  In  sense 
of  statute,  for  reason  that  there  can  be  no 
subcontractor  or  Intervening  lienor,  and 
consequently  he  must  file  bis  claim  o{  Hen 
within  thirty  days  after  completion  of 
building.^ — Sparks  v.  Butte  Consol.  Gold  Mln. 
Co.,  66  CaL  389;  Schwarts      Knight.  74  Cal. 


482,  16  Pac.  285;  Pacinc  Mut.  Life  Ins.  Co.  v. 
Fisher,  106  Cal.  224,  283,  89  Pac.  758. 

X2S.  Saaie  —  Msuit  flic  Ilea  withla  time 
prescribed. — Under  the  provisions  of  the 
above  section,  as  amended  in  1911,  a  mate- 
rialman's claim  must  be  flled  in  the  record- 
er's office  within  the  time  required,  other- 
wise he  can  not  enforce  his  rights  to  a  lien. 
— L.  W,  Blinn  Lumber  Co.  v.  American  Ce- 
ment Producers  Co..  —  Cal.  App.  — ,  197  Pac. 
142.  following  the  doctrine  in  Irwin  v.  Sllva, 
40  Cal.  App.  136,  145.  180  Pac.  361;  Ferger 
V.  Oreatheart,  44  CaL  App.  245.  186  Pac.  376. 

124.  Measure  ot  damafe  —  In  case  of 
valid  contract  that  flxee  liability  of  owner 
on  completion  is  the  contract-price,  but 
where  contractor  fails  to  perform  his  con- 
tract, owner's  liability  Is  to  be  determined 
under  §  1202,  post. — McDonald  v.  Hayes,  182 
Cal.  490,  49B,  64  Pac.  850.  See  Walsh  v.  Mc- 
Menomy,  74  Cal.  366,  359,  16  Pac.  17;  Kellogg 
v.  Howes,  81  Cal.  176,  177,  6  L.  R.  A.  688,  88 
Pac.  509;  Grelg  v.  Blordan,  99  CaL  316,  819, 
83  Pac.  913. 

125.  "Mining  clalmx  and  "mining  loca- 
tion'*— Are  Identical  and  the  two  designa- 
tions may  be  Indiscriminately  used  to 
denote  same  thing. — Castagnetto  v.  Copper- 
town  Mln.  ft  Smelt.  Co.,  146  Cal.  329.  333,  80 
Pac.  74.  See  Smelting  Co.  v.  Kemp.  104 
U.  S.  636,  649.  26  L.  ed.  875. 

IM.  Sane — Mining  claim  mar  stand  In 
place  of  word  '^ta-aetare"  as  property  to  be 
charged  with  lieu  and  may  be  described  as 
such  in  notice  and  claim  of  lien  under  above 
section.— Williams  v.  Mountaineer  Gold  Mln. 
Co.,  102  Cal.  134,  140,  84  Pac.  702,  S6  Pac  388. 

lar.  Same— Work  om  mine— ProvlaloB  as 
to  completloB. — Language  of  statute  upon 
subject  of  completion  Is  not  strictly  appli- 
cable to  case  where  work  is  continuous  In 
Its  nature,  as  upon  mine,  and  In  such  case 
where  time  is  not  definitely  fixed  by  statute 
It  la  only  necessary  that  claim  be  filed 
within  reasonable  time. — California  Powder 
Works  V.  Blue  Tent  Consol.  Hydraulic  Gold 
Mines,  3  Cal.  Unrep.  146.  22  Pac.  391,  398. 

As  to  contract  not  payable  In  money,  and 
exception  as  to  original  contractor,  see, 
ante,  1 1184  and  note. 

19ft.   Mine  snpcrlntcndeat— Claim  of  sal- 

"T*— Ths  superintendent  of  an  oil-mining 
company  is  not  entitled  to  a  lien  for  his 
claim  for  unpaid  salary,  for  the  reason 
that  such  claim  does  not  come  within  the 
purview  of  the  above  section,  providing  for 
the  filing  of  claims  of  lien. — McCreary  v. 
Toronto  Midway  Oil  Co..  Ltd.,  38  Cal.  App! 
17,  175  Pac.  87,  approving  doctrine  In  Durk- 
helmer  v.  Copper  Opolla  Copper  Company 
B5  Oreg.  87.  114  Pac.  896. 

1».  Nnfnre  of  llcn.— Claim  of  lien  is  not 
an  Instrument  In  nature  of  written  con- 
tract to  be  reformed  by  court  ot  equity  In 
appropriate  cases.  It  Is  rather  a  prerequi- 
site to  maintenance  of  proceedings  which 
gives  plaintiff  an  extraordinary  remedy,  to 
secure  benefit  of  which  he  must  comply 
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with  terms  on  which  statute  extends  to  him 
statutory  relief. — OosB  T.  Strellti,  54  Cal. 
640,  644. 

130.  NoDADlt — Should    be    KrantFd  nhen 

there  is  fatal  variance  between  evidence 
and  statement  In  complaint  as  to  claim  of 
lien. — Wagner  v.  Hansen,  103  CaJ.  104,  107, 
87  Pac.  195. 

131.  Notice  of  compleiloB— DcUyed  M.U 
inv  of  claim — Defaaae— BMoppcl — Pleadla* 
and  proof. — In  an  action  to  foreclose  a  me- 
chanics' lien  the  notice  of  claim  of  which 
was  filed  more  than  sixty  days,  but  less 
than  ninety  days,  after  the  completion  of  the 
work,  where  the  plaintiff-claimant  relies 
upon  the  failure  of  the  defendant  to  file  the 
notice  of  completion  provided  for  in  the 
above  section,  the  burden  la  upon  him  to 
plead  and  prove  the  facts  constituting  an 
estoppel  of  the  defendant  to  set  up  the  de- 
fense that  the  claim  of  lien  was  not  flled 
in  time.— Greeley  t.  Noble.  40  CaL  App.  62S, 
181  Pac.  666. 

3S9.  Same— B:m>r  la  date— Waat  of  Ib- 
jary^A  lien-claimant  under  the  provisions 
of  the  above  section,  who  neither  files  his 
notice  of  claim  within  thirty  days  of  the 
date  of  completion  as  stated  in  the  notice 
of  completion  flled  by  the  owner  nor  within 
thirty  days  from  the  d^te  on  which  auch  no- 
tice la  flled.  where  the  latter  date  is  found 
by  the  court  to  have  been  the  actual  date 
of  completion.  Is  not  injured  by  the  fact 
that  tbe  notice  flled  by  the  owner  contains 
a  misstatement  as  to  the  date  of  comple- 
tion.— Pacific  Mfff.  Co.  V.  Raemussen,  42  Cal. 
App.  743.  184  Pac.  54. 

ISS.  Same— Pallore  to  flic— Pleading  and 
proof. — ^In  an  action  tc  foreclose  a  mechan- 
ics' lien  which  was  not  flled  within  sixty 
days  from  the  completion  of  the  contract, 
the  burden  of  alleging  and  proving  the 
failure  of  the  owner  to  file  the  notice  of 
completion  required  by  the  provisions  of 
the  above  section  is  upon  the  plaintiff- 
claimants. — Perazsi  T.  Doe  Estate  Co.,  40 
Cal.  App.  607.  181  Pac.  898,  following  doc- 
trine in  Greeley  v.  Noble,  40  Cal.  App.  688, 
181  Pac.  «66. 

1S4.'  Same— Saa^-TlnM  for  original  eoa- 
traetor  to  file  dalia. — Where  the  owner  un- 
der a  building-contract,  with  knowledge 
that  improvements  are  being  made  on  his 
property,  although  he  Is  not  a  party  to  the 
contract  therefor,  fails  to  file  a  notice  of 
completion,  a  claim  of  lien  by  an  original 
contractor  flled  after  the  expiration  of 
sixty-day  period  but  within  ninety  days 
after  eompjetion.  Is  within  time. — Kren- 
wlnkel  V.  Henna,  48  Cal.  App.  (80.  188  Pao. 
967. 

las.  Sasse— FlUns  fty  owmw  Releaa— 
eoatractor  aad  avretica^In  the  case  of  a 

building-contract  in  which  the  owner,  with 
full  knowledge  of  the  facts  In  the  prom- 
ises, flies  with  the  recorder  a  notice  of 
completion  this  will  have  the  effect  to  re- 
lease the  contractor  and  his  sureties  from 
obligations  for  any  portion  of  the  work 


actually  remaining  uncompleted,  under  the 
terms  of  tbe  contract. — Summers  v.  Ia  P.  S. 
Syndicate,  Cal.  App.  — ,  188  Pac  286,  fol- 
lowing doctrine  in  Birch  EL  ft  T.  Labora- 
tories T.  Garbutt,  lis  Cal.  App.  485,  110  Pac. 
140;  Mannix  v.  Wilson.  18  CaL  App.  686, 
«01,  188  Pac.  981,  883. 

136.  flame— Same — ReacrvmtlOB  tm  to  lat- 
ent defect*— Eiflcct  ofw — ^Xn  those  cases  in 
which  the  owner  files  a  notice  of  completion 
under  the  provisions  of  the  above  section, 
with  a  special  reservation  aa  to  latent  and 
unknown  defects,  and  it  appears  that  there 
were  defects  some  of  which  at  least  were 
not  apparent  at' the  time  when  tbe  notice 
of  completion  was  filed,  this  would  be  suIB- 
clent  to  take  the  cause  out  of  the  general 
rule  stated  In  the  preceding  paragraph,  and 
would  not  constitute  an  acceptance  by  tbe 
owner. — Summers  v.  I*  F.  8.  Syndicate,  — 
Cal.  App.  — ,  189  Pac.  286.  . 

187.  Notice  of  Ilea— Complaint  to  fforc-T 
close — Variance  fatal. — In  an  action  to  fore- 
close a  mechanics'  lien  In  which  the  notice 
of  lien  flled  sets  forth  two  separate  and  dis- 
tinct contracts  under  and  in  accordance 
with  which  plaintiff,  as  therein  stated,  per- 
formed work  and  labor  In  superintending 
the  Installation  of  plumbing  fixtures  In  a] 
building  which  defendant,  as  owner,  was' 
constructing,  and  in  the  complaint  each  of 
these  contracts  is  made  the  subject  of  a 
separate  cause  of  action  and  In  the  first 
count  thereof  alleged  that  "defendant, 
through  his  duly  authorized  agent  made  a 
contract  with  plaintiff  to  superintend  the 
installation  of  all  rough  plumbing  and 
plumbing  proper  In  building  of  the  defend- 
ant ...  at  all  times  during  its  con- 
struction and  until  completion"  which  "said 
plumbing  is  and  shall  be  known  and  re- 
ferred to  herein  as  the  original  contract 
work,"  stating  that  the  building  Is  a  laun- 
dry building,  and,  in  addition  to  the  plumb- 
ing and  pipe-fitting  aforesaid  (that  is,  the 
"rough  plumbing  and  plumbing  proper"), 
has  Installed  In  It  plumbing  fixtures,  supply 
and  waste  pipes;  system  of  piping  to  and 
from  laundry  machinery  for  hot  and  cold 
water;  for  treated  and  untreated  water; 
high  and  low  pressure  steam-lines;  gas.  oil. 
and  compressed  ali'-Iines;  a  Tacunm- 
cleaner  system  and  a  sprinkling  system, 
all  of  which  was  to  be  put  In  and  was  act- 
ually put  in  and  installed  in  said  building 
of  defendant  and  used  by  him  as  and  for  a 
laundry;  and  alleging  promise  of  defend- 
ant to  pay  for  said  work  as  superintendent 
of  the  installation  of  said  plumbing  proper 
as  aforesaid  only,  being  the  original  con- 
tract work  in  the  building,  a  designated 
sum,  a  portion  of  which  has  been  paid  and 
such  allegation  sets  forth  a  different  con- 
tract from  the  contract  set  forth  in.  tbe 
notice  of  lien  with  great  particularity  and 
detail,  the  variance  will  be  fatal  in  so  far 
as  the  work  alleged  In  the  complaint  to 
have  been  done  which  was  called  for  in 
tbe  notice  of  lien  flled  was  extra  work  over 
and  above  that  called  for,  and  there  can  be 
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no  recovery  for  such  extra  work. — Finn  v. 
Diamond  Laundry  Co..  —  Cal.  App.  — ,  198 
Pac.  657,  fotlowing  doctrine  in  Santa 
Monica  Lumber  &  Mill  Co.  v.  Hege,  119  Cal. 
376,  61  Pac.  6S5. 

An  to  notice  ot  claim  ol  lien  and  anffl- 
clencr  of  Kcncrallr,  see  pars.  137,  138,  this 
note. 

188.  Same— Terma  of  parmcnt — ^Varlaace 
— ^Fatal  irkcB. — A  notice  of  Hen  of  a  ma- 
terialman statins  that  "payments  shall  be 
made  on  or  before  thirty  days  from  deliv- 
eries" Is  Insufficient  where  the  statement  in 
the  proposal  which  resulted  In  the  contract 
was  that  the  materials  were  "subject  to 
two  per  cent  cash  discount,  payments  to  be 
made  on  or  before  the  tenth  ot  the  month 
following  delivery." — Schulthelss  Bros.  Co. 
V.  Hunzlker,  42  Cal.  App.  73,  183  Pac.  347, 
approving  the  doctrine  in  California  Ce- 
ment Co.  V.  Wentworth  Hotel  Co..  16  CaL 
App.  lit.  118  Pac.  IDS,  lis. 

ia»,  <«OrlKlnal  contractor" — Heanlns  of 
term.~Unle8s  person  who  works  for  mate- 
rialman upon  materials  which  he  furnishes 
to  owner  would  have  Uen  upou  building  in 
construction  of  which  they  were  used,  for 
value  of  labor,  he  is  not  original  contractor 
within  meaning  of  that  word  aa  used  In 
code. — Sparks  Butte  Gold  Hin.  Co.,  BS 
Cal.  289,  S92. 

14tK  OwBcraklp — nerc  la  bo  limitation 
vpon  term  **owaer,**  as  used  in  above  section, 
nor  does  It  refer  to  owner  with  whom  con- 
tract for  Improvement  was  made,  or  to 
owner  at  any  other  time  than  at  day  of 
niing  claim. — Corbett  v.  Chambers,  109  Cat. 
178,  180,  41  Pac.  873. 

141.  Same— Reputed  owner  — Llenkoldev 
who  In  Kood  faith  flies  lien  giving  name  of 
reputed  owner  shall  not  lose  his  lien  if  he 
shall  afterward  ascertain  that  some  other 
person  Is  owner. — Corbett  v.  Chambers,  109 
Cal.  178,  179,  184,  41  Pac  873;  Santa  Cruz 
Rock  Paving  Co.  v.  Lyons,  188  Cal.  114,  119, 
66  Pao.  888. 

Ha.  Same— Tkc  same  veraoa  may  fee  feotk 
awner  and  reputed  owner,  and  statement 
that  name  Is  name  of  owner  Is  none  less 
positive  because  It  Is  also  declared  to  be 
name  of  reputed  owner. — Arata  v.  Tellurium 
Gold  &  S.  MIn.  Co.,  65  Cal.  340,  341,  4  Pac. 
195. 

14S,  Preliminary  work  —  Claim  of  lien 
for — Wken  to  be  died. — In  a  case  In  which 
a  laborer  performs  work  in  the  nature  of 
preparatory  work  in  clearing  and  grading 
a  lot  so  as  to  put  the  lot  in  condition  for 
the  execution  of  a  contract  ifor  the  erection 
of  an  apartment  house,  such  labor  is  not 
labor  under  the  contract  for  the  erection 
of  the  apartment  house  and  such  laborer 
not  having  been  paid,  who  does  not  file  his 
notice  ot  claim  until  sixty  days  after  the 
completion  of  the  building,  does  not  file  the 
claim  within  the  time,  If  he  ever  had  the 
right  to  claim  a  lien;  if  such  right  to  lien 
exists  at  all,  which  Is  very  doubtful,  the 
C.  C.  P.— 168  S 


claim  should  be  filed  within  sixty  days  af- 
ter the  completion  of  the  preparatory  labor, 
according  to  the  provisions  of  the  above 
section. — Ply  v.  Cline,  —  Cal.  App.  — 198 
Pac.  616. 

144,  Personal  Judgment— Mar  be  entered 
lu  favor  of  Hen -claimant  for  amount  due 
him.  although  his  Uen  be  Invalid. — Ascha  v. 
Fitch,  6  Cal.  Unrep.  486,  46  Pac.  298.  See 
Lacore  v.  Leonard,  4S  Cal.  394;  Morris  v. 
Wilson,  97  CaL  S44,  82  Pac.  801. 

145,  Personal  Judgment  entered  in  favor 
of  claimants  by  decision  of  court  in  which 
lien  was  denied  because  claim  was  prema- 
turely Hied  is  only  proper  Judgment  under 
circumstances. — ^Marchant  v.  Hayes,  120  CaL 
137,  139,  52  Pac.  154. 

146,  Same — Materialman  held  not  entitled 

to  personal  Judgment  against  owners  of 
building  for  value  of  lumber  furnished  to 
contractors  and  used  In  building. — Santa 
Clara  Valley  Mill  A  Lumber  Co.  v.  Williams, 
8  Cal.  Unrep.  700,  81  Pac.  1128,  1129. 

14T.  PleadlBg^Anawei^Denlal  an  Infor- 
mation and  belief  In  answer  as  to  claim  of 
lien  is  sufficient  to  raise  issue  as  to  alleged 
claim  of  Uen,  even  though  claim  was  re- 
corded in  office  of  county  recorder,  but 
where  inspection  of  paper  showed  that  it 
was  Inartiflclally  drawn,  and  not  In  lan- 
guage of  complaint,  and  question  arose  as 
to  whether  or  not  it  was  sufficient  to  meet 
requirement  of  statute  to  create  lien. — Hag- 
man  V.  Williams,  88  Cal.  146,  160,  25  Pac 
1111. 

148,  Compare)  Humphrey  v.  HcCall,  9 
CaL  59;  Loveland  v.  Oarner,  74  CaL  298,  16 
Pac.  844,  holding  that  where  facts  are  al- 
leged in  verified  complaint  which  are  pre- 
sumptively within  knowledge  ot  defendant, 
he  Is  not  permitted  to  deny  them  upon  in- 
formation and  belief,  but  must  answer  posi- 
tively. 

140.  Same — Complaint  In  nctloa  to  en- 
force Uen, — Claimant  In  action  to  enforce 
Ilea  must  state  in  his  complaint  all  facts  es- 
sential to  recovery  and  show  that  person 
with  whom  he  dealt  had  authority  from 
owner,  either  express  or  Implied,  to  create 
lien  upon  his  property. — Cosbett  v.  Cham- 
bers, 109  CaL  178,  183,  41  Pac  678. 

160.  Complaint  which  falls  to  set  forth 
plans  and  specifications  of  original  contract 
in  regard  to  portion  of  work  provided  for  In 
contract  Is  sufficient  as  against  general 
demurrer. — Slight  v.  Patton,  96  CaL  884,  888, 
81  Pac.  248.  See  Jewell  v.  McKay,  82  CaL 
144.  146,  23  Pac.  139. 

151.  Premature  tiling  of  elalm — No  Hen 
raised, — Claim  filed  before  completion  of 
building  Is  prematurely  filed  and  lien  based 
thereon  can  not  be  enforced. — Perry  v. 
Brainard,  2  Cal.  Unrep.  691,  8  Pac.  882. 

152.  Filing  of  claim  before  completion  of 
building  Is  premature  and  confers  no  right. 
— Roylance  v.  San  Luis  Hotel  Co.,  74  CaL 
273,  276,  20  Pac  578;  Willamette  Steam  Mill 
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Lumber  &  Mfg.  Co.  t.  Lob  Angeles  College 
Co.,  94  Cal.  229,  237,  29  Pac.  629. 

158.  Under  statute,  claim  must  be  filed 
after  completion  of  contract  or  building, 
filing  before  completion  being  held  of  no 
effect — French  t.  Powell.  136  Cal.  686,  640, 
68  Pac.  92.  See  Roylance  San  Lufs  Hotel 
Co.,  74  Cal.  273,  278,  20  Pac.  S73:  Willamette 
Steam  Mill  Lumber  &  Mfg.  Co.  T.  Los  An- 
geles College  Co.,  94  Cal.  129.  89  Pae.  629. 

164.  Pronertr  aflec4e«— Lin  Boat  covn 
entire  atrMtare.  although  work  entitling 
to  lien  was  bestowed  only  upon  part  of 
structure. — ^Williams  Mountaineer  O.  M. 
Co.,  Ift2  Cal.  134,  140,  34  Pac.  702,  26  Pac. 
S88.  See  Dickenson  v.  Bolyer.  55  Cal.  285; 
Helm  V.  Chapman.  66  Cal.  291,  5  Pac.  362; 
Silvester  v,  Coe  Quartz  Min.  Co.,  80  Cal.  610, 
22  Pac.  217;  Farmers'  Loan  &  T,  Co.  v.  Cand- 
ler. 87  aa.  241,  13  S.  E.  560;  Midland  R.  Co.  V. 
Wilcox.  122  Ind.  84,  28  N.  B.  506. 

IBB.  Railroad— 4b  mart  than  one  eonnty 
— Recording  lien. — Statute  does  not  requlr* 
nor  have  courts  power  to  amend  statute  b7 
requiring  flUng  of  lien  In  every  county 
where  any  part  of  property  la  situated  upon 
which  Hen  is  asserted. — Bringbam  v.  Knox. 
127  Cal.  40.  44,  69  Pac.  108. 

UML  Reformation  of  claim  of  Hen — Not 
pcrmlMlble. — Notice  of  lien  Is  an  instrument 
not  susceptible  of  reformation;  therefore 
monuments  and  lines  by  which  property  Is 
said  in  notice  to  be  "properly  described" 
can  not  be  expunged  from  notice,  but  must 
be  read  as  part  of  it. — Fernandex  v.  Burle- 
son, 110  Cal.  164,  167,  62  Am.  St.  Rep.  76,  48 
Pao.  666.  See  Wagner  T.  Hansen,  10*  Cal. 
104,  107,  37  Pac.  196. 

XS7.  SeluMlhenae,  talldlnv— Contractor** 
feimd— Jilena  of  laboren  nnd  mntcrlalmen— 
Filing  claims  of  lien  —  9«acl«ney, — The 
statute  under  which  the  bond  of  a  con- 
tractor erecting  a  schoolhouse  requiring 
that  verified  claims  be  filed  with  the  board 
of  education  within  ninety  days  from  the 
"completion  of  the  contract,"  and  not  from 
the  completion  of  the  building  or  structure 
where  the  contractor  abandoned  his  work 
and  work  upon  the  building  thereafter 
ceased  for  more  than  thirty  days,  before 
the  board  of'  education  took  up  and  com- 
pleted the  work  and  finished  the  building 
and  claims  of  laborers  and  materialmen 
were  filed  within  ninety  days  thereafter 
with  the  board  of  education  as  In  the  stat- 
ute provided  they  were  filed  within  time, 
the  provisions  of  the  above  section,  by  Its 
express  terms  being  confined  to  the  matter 
provided  tor  in  the  code  alone  With  relation 
to  mechanics'  liens  and  the  thirty  days 
therein  apeclfled  are  not  applicable  In  a 
contract  under  the  statute  in  accordance 
with  the  terms  of  which  the  contractor's 
bond  was  given;  the  words  "completion  of 
the  contract"  In  the  statute  should  be  given 
their  ordinary  acceptation;  the  contract  was 
completed  when  the  building  was  finished  in 
accordance  with  the  terms  of  the  contract, 
regardless  of  whether  the  work  was  done 


by  the  contractor  or  by  the  board  of  edu- 
cation, and  under  the  terms  of  the  statute 
claims  filed  within  ninety  days  after  such 
completion  were  filed  wlthiii  time. — ^Nelson 
T.  Trounce,  134  Cal.  783,  196  Pac.  393. 

IBS.  Scrvlee  of  notlec^ — Provision  aa  to 
aervlng  notice  upon  reputed  owner  by  ma- 
terialman or  other  creditor  Is  not  applicable 
where,  under  valid  contract  for  contract- 
price  exceeding  one  thousand  dollars,  owner 
makes  premature  payments.  In  such  case 
declaration  of  statute  that  such  paynl^nts 
shall  be  deemed  as  not  made  and  shall  be 
applicable  to  such  Hens,  etc.,  is  to  be  given 
effect^-Oanahl  ▼.  Weir,  130  Cal.  837,  339. 
62 -Pac.  612. 

IBB.  Snbcontrnctor.  —  Amount  of  claims 
of  subcontractors  can  be  ascertained  only 
after  all  work  and  materials  have  been 
furnished  and  after  building  has  been  com- 
pleted so  far  as  contractor  la  required  to 
complete  same. — ^Roylance  v.  San  Luis  Hotel 
Co.,  74  Cal.  273,  278,  80  Pac  678.  See  Davis 
T.  Bullard,  32  Kan.  234,  4  Pac.  T6,  decided 
under  similar  statute. 

IMu  SnBelcney  of  elafan  of  lien— Allega- 
tion* and  reviialten. — As  to  generally,  see 
par,  86,  this  note. 

191.  Time  of  ftling  claim  of  Hen — Com- 
mences to  ran  when,  and  •nlBclencT'  of 
flllng. — ^As  to  generally,  see  par.  161,  this 
note. 

1«2.  <^lvtBl  tmperfcctlons" — Meaning  of 
terra. — The  term  "trivial  imperfections" 
refers  to  Imperfect  and  deficient  perform- 
ance of  work  upon  a  building  which  is 
claimed  to  have  been  completed,  not  to 
case  in  which  building  la  admittedly  incom< 
plete  and  workmen  are  still  engaged  In 
constructing  substanllal  portions  thereof.— 
BlanchI  v.  Hughes,  184  Cal.  84,  27,  66  Pac. 
610.  See  Santa  ISonioa  Lumber  &  Mill  Co. 
V.  Hege,  119  Cat  376,  379,  61  Pac.  666. 

163.  The  phrase  "trivial  imperfections." 
as  found  In  the  code,  relates  to  question  as 
to  whether  or  not  there  has  been  actual 
completion  of  building. — ^Marble  Lime  Co.  v. 
Lordsburg  Hotel  Co.,  96  Cal.  332.  33C,  SI 
Pac.  164;  Blanch!  v.  Hughes,  124  Cal.  24,  27, 
66  Pac.  610. 

164.  In  a  case  In  which  a  contractor 
agreed  to  excavate  a  cellar,  and  to  erect 
walls  of  concrete,  with  steps  to  the  street, 
upon  which  claimant  did  work  for  the  con- 
tractor, the  work  being  accepted  by  the 
owner  on  July  26,  but  in  August  employed 
a  carpenter  to  place  a  frame  in  the  cellar 
doorway  where  the  steps  led  to  the  street, 
and  at  the  same  time  requested  claimant  to 
fill  a  small  hole  outside  of  the  cellar;  the 
lack  of  this  additional  work  was  helJ  to 
be  a  "trivial  imperfection"  within  the 
meaning  of  the  code,  and  that  the  filing  of 
claim  of  lien  on  August  29  was  not  within 
the  thirty  days  required  by  statute. — ^Lip- 
pert  T.  Lasar,  4  Cal.  Unrep.  74,  23  Pac.  797. 

1«8.  Same— (inentlon  of  fiic<.^Trivlal  im- 
perfection  is   question   of   fact   In  each 
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instance. — Willamette  Steam  Mill  Lumber 
&  Mfg.  Co.  V.  Los  Angeles  College  Co.,  94 
Cal.  229,  238,  29  Pac.  629. 

186.  What  constitutes  "trivial  ImperCec- 
tlons"  Is  question  of  fact  In  each  Instance. — 
Willamette  Steam  Mill  Lumber  &  Mfg.  Co. 
V.  Los  Angeles  College  Co..  94  Cal.  229,  238, 
29  Pac.  629;  Blanchl  T.  Hushes,  124  Cal.  24. 
27,  66  Pac.  610. 

IVT.  Same  —  Saasc  —  Altemtions  made 
after  eonstractlon  of  honae.  held  trivial  In 
comparison  with  cost  of  construction  of 
house,  see  Santa  Clara  Valley  Mill  &  Lum- 
ber Co.  V.  Williams,  2  Cal.  Uorep.  700,  31 
Pac.  1128,  1129. 

168.  VaTlaaee  betweem  contract  aad 
claim  of  lIcB  —  A*  to  Kenerallr.  —  Where 
court  found  that  claim  of  lien  set  forth  in 
contract  was  to  deliver  materials  at  reason- 
able market  rates,  but  that  contract  was 
an  express  one,  to  wit,  to  deliver  materials 
at  specific  rate,  held  that  this  was  fatal 
variance  and  prevented  recovery  by  ma- 
terialman.—Buell  A  Co.  V.  Brown,  131  Cal. 
168,  1S2.  63  Pac.  167. 

Xn.  Saatc— ClalH  of  Ilea  mvmt  eonfaln  ■ 
tme  atatcMeat  of  the  facta  required  by  the 

statute,  and  unless  so  stated  the  variance 
is  fatal;  but  a  variance  between  the  plead- 
ing and  proof  Is  not  material,  unless  the 
adverse  party  has  been  thereby  misled  to 
his  prejudice. — Acme  Lumber  Co.  v.  Wess- 
Ilng,  19  Cal.  App.  406,  126  Pac.  167. 

170.  Same— Same—Asreement  as  to  price. 

— Statement  of  express  agreement  as  to 
price  in  the  notice  and  complaint  and  show- 
ing in  evidence  that  there  was  no  agree- 
ment to  pay  any  definite  amount  is  not 
such  a  variance  as  will  defeat  the  action. — 
Lucas  V.  Rea,  10  Cal.  App.  641,  646,  101  Paa 
637;  Lucas  T.  Gobbi,  10  Cal.  App.  648,  662. 
103  Pac.  167. 

171.  Same  —  Same  ~  Between  notice  of 
lien  and  proof. — Where  the  claim  for  lien 
alleged  that  payment  for  the  materials  fur- 
nished was  to  be  made  upon  delivery,  proof 
that  payment  was  to  be  made  on  the  10th 
of  each  month  was  held  a  fatal  variance. — 
California  Portland  Cement  Co.  v.  Went- 
worth  Hotel  Co.,  16  CaL  App.  712,  118  Pac. 
103. 

ITZ.  Same  —  Complaint  upon  qnantnm 
mernlt. — Where  notice  of  Hen  stated  an  em- 
ployment at  fixed  rate  of  compensation,  and 
complaint  proceeded  upon  quantum  meruit. 
It  Is  held  to  be  such  variance  as  to  preclude 
recovery. — ^Malone  v.  Big  Flat  Gold  Mln.  Co., 
76  Cal.  672.  681,  18  Pac.  772;  Santa  Monica 
L.  M.  Co.  V.  Hege,  119  Cal.  376,  380,  51  Pao. 
656.  See  Reed  v.  Norton,  90  Cal.  690.  26  Pac. 
767,  27  Pac.  426;  Wagner  v.  Hansen.  102  Cal. 
104,  37  Pac,  196. 

ITS.  Same-^moiBtcvlallty  of. — In  an  ac- 
tion to  foreclose  a  mechanics'  lien,  the  tact 
that  the  evidence  disclosed  that  the  build- 
ing was  constructed  for  an  agreed  price, 
while  the  claim  of  lien  stated  that  the  work 


performed  and  material  supplied  was  to  be 
paid  for  on  the  basis  of  their  reasonable 
value,  it  was  held  that  this  did  not  con- 
stitute a  variance,  Inasmuch  as  tne  evidence 
showed  that  the  prices  charged  were  the 
prevailing  market  prices  at  the  time  the 
labor  was  performed  and  the  material  fur- 
nished.— ^Acme  Lumber  Co.  v.  Wessllng,  19 
Cal.  App.  406,  126  Pac.  167. 

174.  In  an  action  to  foreclose  a  mechan- 
ics' Hen,  where  the  complaint  proceeded 
upon  the  theory  that  the  claim  of  lien  was 
founded  upon  a  single  contract,  while  the 
evidence  showed  that  In  fact  the  Hen  was 
founded  upon  several  separate  contracts,  it 
was  held  that  the  variance  was  not  ma- 
terial, inasmuch  as  the  defendant  was  not 
prejudiced  thereby,  and  was  not  thereby 
prevented  from  availing  himself  of  any  de- 
fense he  may  have  tiad  to  the  action. — 
Acme  Lumber  Co.  v.  Wesaling,  IS  Cal.  App. 
406.  126  Pac.  167.  « 

175.  Where,  in  an  action  to  enforce  a 
mechanics'  lien,  the  several  Items  are 
founded  upon  the  statement  of  an  agreed 
price  for  the  materials  furnished,  while  the 
evidence  shows,  In  some  instances,  that  no 
price  was  agreed  upon,  yet  the  evidence 
shows  that  the  alleged  agreed  price  of  the 
materials  furnished  In  every  instance  was 
a  reasonable  value  thereof,  the  statement 
of  the  terms  of  the  several  contracts  as  set 
forth  In  the  several  classes  of  liens  was 
substantially  correct,  and  the  variance.  If 
any,  must  be  held  to  be  Immaterial.— > 
Blanck  V.  Commonwealth  Amusement  Corp., 
19  Cal.  App.  720,  127  Pac,  806.  808. 

176.  Same  —  Notice  —  Rcqalrement  of 
proof^-When  notice  states  that  terms,  time, 
or  conditions  were  agreed  upon,  then  proof 
must  come  up  to  statement. — Reed  v.  Nor- 
ton, 90  Cal.  690,  697,  26  Pac  767,  27*  Pac. 
426. 

17T.  Verbal  eoBtraet. — Fact  that  contract 
la  verbal  and  not  recorded  does  not  relieve 
claimant  from  compliance  with  provision  of 
this  section. — Madera  Flume  ft  Trading  Co. 

V.  Kendall,  120  Cal.  182,  184,  66  Am.  St. 
Rep.  117,  52  Pac.  304.  See  Wood  v.  Wrede. 
46  Cal.  637;  Phelps  v.  Maxwell's  Mill  Co.,  49 
Cal.  336;  Davis  v.  MaoDonough,  109  Cat  647, 
550.  42  Pac.  460. 

Aa  to  vendor's  Hen.  In  general,  see  Kerr's 
Cyc.  Civ.  Code,  2d  ed.,  19  8046,  3047  and 
notes. 

178.  Terlflcntloa  of  claim. — Statute  does 
not  require  that  verification  shall  be  In 
form  like  that  attached  to  pleading.  Affi- 
davit attached  to  each  claim  that  same  "is 
true"  is  sufficient,  and  omission  to  state  "of 
affiant's  own  knowledge"  is  not  defect. — 
Arata  V.  Tellurium  Gold  *  S.  Min.  Co.,  66 
Cal.  340,  242,  4  Pao.  19S. 

17».  Same — By  attorney. — Where  attor- 
ney verified  claim  ivnd  states  "that  aa  such 
attorney  he  has  Knowledge  of  the  facts" 
and  makes  affidavit  for  claimant  on  account 
if  hia  absence  from  state,  this  la  sufficient. 
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—Jones  T.  Kru8«,  138  CaL  «1S,  6X7,  72  Pac. 
14S. 

As  to  eomplalBt  In  aetto«  mpom  Ilea  not 
reanired  to  be  TcrUcd,  Bee,  ante,  9  1188  and 
note  par.  Bfi6. 

tSa  Teld  eoBtrae^-I«  veacnil. — ^If  con- 
tract Is  wholly  Told,  there  la  neither  "con- 
tract" nop  "orlerlnal  contractor,"  and  In 
such  case  every  person  claiming  Hen  must 
file  his  claim  within  thirty  days  after  com- 
pletion ol  building,  aa  he  is  required  to  do 
whenever  he  makes  direct  contract  with 
owner  in  person. — Sparks  t.  Butte  Consol. 


Gold  Min.  Co..  56  CaL  389.  S92;  Schwartz  v. 
Knight,  74  Cal.  482.  434,  16  Pac.  235;  Wil- 
lamette Steam  Mill  Lumber  &  Mfg.  Co.  v. 
Lob  Angeles  College  Co.,  94  CaL  229.  237.  29 
Pac.  S29. 

181.  Same— HalerialBiaii  kM  Ilea  for  ma- 
terials under  statute,  though  contract  Is 
void  for  non-compliance  with  statute.  In 
Buch  case  statute  and  not  contract  measures 
extent  of  recovery. — Giant  Powder  Co.  v, 
San  Diego  Flume  Co.,  97  Cal.  263,  26fi.  33 
Pac.  172.  See  Kellogg  v.  Howes,  81  CaL 
170.  6  L.  R.  A.  &88,  22  Pac.  509. 

See,  ante,  1 1183  and  note. 


§  1188.  LIENS  XTPON  TWO  OB  MORE  PIECES  OF  PROPERTY.  AMOUNT 
DUE  FROM  EACH  TO  BE  DESIGNATED.  In  every  case  in  which  one  claim 
is  filed  against  two  or  more  buildings,  mining  claims,  or  other  improvements 
owned  by  the  same  person,  the  person  filing  such  claim  must  at  the  same  time, 
designate  the  amoust  due  to  him  on  each  of  such  buildings,  mining  claims,  or 
other  improvements;  otherwise  the  lien  of  such  claim  Is  postponed  to  other 
liens.  The  lien  of  such  claimant  does  not  extend  beyond  the  amount  designated* 
as  against  other  creditors  having  liens,  by  judgment,  mortgage,  or  otherwise, 
upon  either  of  such  buildings  or  other  improvements,  or  upon  the  land  upon 
which  the  same  are  situated. 

Hlitory:    Enacted  Marclt  11,  1878. 


MECHANICS'  LIEN— UPON  TWO  OB 
MOBE  PIECES  OP  PROPEBTT. 

1.  Construetion — Application  of  section. 

2.  Same — Statement  of  separate  amounts. 

3.  Grading  streets — Does  not  constitute  "im- 

provements." 

4.  Mining  locations — Consolidation  of. 

5.  Same — Description  of  mine  hj  name. 

6.  Substantial  compliance  —  As  to  what  con- 

stitutes. 

7.  Two  houses  built  on  same  lot. 

8.  Trust-deed — Constitntes  lien  upon  prtqiertjr 

within  section. 

1.  C!oB*ttiDCtioB  of  •eetloH— As  to  avpll- 
catlon. — ^This  section  applies  only  to  cases 
In  which  one  claim  Is  flied  against  two  or 
more  separate  and  distinct  "buildings,  min- 
ing claims,  or  other  improvements  owned 
by  same  person."  and  not  to  case  where  all 
of  work  was  performed  upon  one  and  same 
piece  of  property,  although  upon  different 
portions  of  it. — ^Dickenson  v.  Bolyer,  66  Cal. 
286.  286. 

S.  Same— StateveBt  of  ■eparatc  aHonMts. 

— While  this  section  requires  claimant  who 
flies  lien  against  two  or  more  bulIdlngB  or 
other  improvements  to  designate  specific 
amount  for  which  he  claims  lien  upon  each 
of  such  Improvements,  It  does  not  require 
him  to  make  such  distinction  unless  there 
Is  in  fact  specific  amount  due  to  him  on 
each  of  such  Improvements. — Warren  v. 
Hopkins,  110  Cal.  606,  610,  611.  42  Pac.  986; 
Southern  Cal.  Lumber  Co.  t.  Peters,  3  Cal. 
App.  478,  88  Pao.  816. 


8.   Gradlnv  street*— Doea  mot  eoaatltate 

"Improvements"  to  different  blocks  as  con- 
templated in  this  section  and  for  wliich 
separate  Hens  are  authorised. — Warren  t. 
Hopkins,  110  CaL  606,  611,  48  Pac.  686. 

4.    MlalBK  loeatlou— C;omoIldatlo«  of^ 

Two  or  more  mining  locations,  where  con- 
solidated Into  one  claim,  and  therefore 
treated  and  worked  as  one  claim,  do  not 
constitute  different  locations  or  claims 
within  meaning  of  this  section. — Tredlnnick 
V.  Red  Cloud  Gold  Mln.  Co.,  72  CaL  76.  81. 
IS  Pac.  162, 

6.  Same — Deaerlptlon  of  mine  by  nam*  Is 

sufHclent  for  Identification  of  property, 
where  It  appears  from  evidence  that  prop- 
erty was  well  known  by  name  given  to  it. 
— Tredinnick  v.  Red  Cloud  Gold  Min.  Co., 
72  Cal.  78,  81,  IS  Pao.  162.  See  Hotallng  v. 
Cronlse.  2  Cal.  60,  68;  TIbbetts  T.  Moore.  23 
Cal.  208,  212;  Haley  t.  Amestoy,  44  CaL  112. 

6.  Snbutantlal  compliance  — As  to  what 
constitutes.  —  Claims  substantially  comply 
with  requirements  of  atatute,  as  to  state- 
ment of  terms,  time  given,  and  conditions 
Of  contract,  which  set  forth  the  kind  and 
number  of  days  of  labor  performed,  with 
dates  between  which  It  was  performed, 
price  agreed  to  be  pi^id  for  labor  per  day. 
with  aggregate  amount  then  due,  and  stat- 
ing "that  terms  of  payment  for  said  labor 
were  cash  as  soon  as  such  labor  was  per- 
formed."— Tredlnnick  v.  Red  Cloud  Gold 
Min.  Co.,  72  CaL  78,  80,  13  Pac.  162.  See 
Blackman  v.  Marsicano,  61  Cal.  638;  Hills  V. 
Ohllg,  63  CaL  104. 
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7.  Tito  honiieK  bnllt  on  name  lot. — Where 
two  houses  are  built  on  same  lot.  and  it 
does  not  appear  how  much  material  and 
Iabor*were  furniahed  for  one  and  how  much 
for  other,  such  ctrcumstancea  would  only 
have  effect,  under  this  section,  of  civing 
precedence  as  to  Hens,  and  would  be  of  no 
concern  of  owner  of  lot.  —  Dickenson  T. 


Boyler,  55  Cal.  285;  Booth  v.  Pendola,  89 
Cal.  36.  43.  23  Pac.  200,  25  Pao.  1101.  See 
Southern  Cal.  Lumber  Co.  v.  Peters,  3  ^al. 
App.  478,  86  Pac.  816. 

8.  Tnis<-dccd  —  CoHstimtea  Item  apo* 
prapertr  wltUa  aeetlon*  assume^  but  not 
decided. — Southern  Cal.  Lumber  Co.  t. 
Peters,  t  Cal.  App.  478,  8S  Pac.  816. 


§1189.  CLAIM  TO  BE  RECORDED.  FEES  OF  RECORDER.  The  re- 
corder must  record  the  claim  in  a  book  kept  by  him  for  that  purpose,  which 
record  must  be  indexed  as  deeds  and  other  conveyances  are  required  by  law 
to  be  indexed,  and  for  which  he  may  receive  the  same  fees  as  are  allowed  by 
law  for  recording  deeds  and  other  instruments. 

History:   Enacted  March  11,  1872. 

See,  ante,  S  1183  and  note. 

§  1190.   TIME  OF  CONTINUANCE  OF  LIEN.   No  lien  provided  for  in  this 

chapter  binds  any  property  for  a  longer  period  than  ninety  days  after  the  same 

has  been  filed,  unless  proceedings  be  commenced  in  a  proper  court  within  that 

time  to  enforce  the  same ;  or,  if  a  credit  be  given,  then  ninety  days  after  the 

expiration  of  such  credit;  but  no  lien  continues  in  force  for  a  longer  time  than 

one  year  from  the  time  the  work  is  completed,  by  any  agreement  to  give  credit, 

and  in  ease  such  proceedings  be  not  prosecuted  to  trial  within  two  years  after 

the  commencement  thereof,  the  court  may  in  its  discretion  dismiss  the  same 

for  want  of  prosecution,  and  in  all  cases  the  dismissal  of  such  action  (unless  it 

be  expressly  stated  that  the  same  is  without  prejudice)  or  a  judgment  rendered 

therein  that  no  lien  exists,  shall  be  equivalent  to  the  cancelation  and  removal 

from  the  record  of  such  lien. 

History:    Enacted  March  11,  1872;  amendment  approved  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1317. 

MECHANICS'  LIEN— CONTINUANCE  OP     when  an  action  to  foreclose  a  mechanics' 
LIEN.  Hen  is  commenced  within  ninety  days,  the 

T>       V*  ™-*t.'   *„     Hen  continues  during  the  pendency  of  the 

1.  Action  to  foreclose — Brought  witbm  ninety  „„h  mi  #  n  ^  .  Z 
J.,  »vk.vu      ^ *        .       .    I!  ^      action,  and  the  nlinK  or  a  Us  oendetis  la  not 

days-Lien  continues  until  tenmnation  ^  conUnuance  ot  the  Hen- 

of  cause-Lis  pendens  not  required.  ^   ^^^^^  j  3^ 

2.  Amendment  of  comi^int — Belatea  back  to     768,  177  Pac.  847. 

original  action,  when.  .    ^  ^  ^        .  , 

.   _      ,  *  ^  *  T  Pendeoa  mnt  rc«Dlra«,  see  pars. 

3.  Foreclosure  of  hen— Continuance  of  ben—     8_  7^  t^ls  note. 

Notice  of  proceeding  —  Bights  of  pur-  '   '          ,  ' 

chaser.        *-             »         »  a.    Amendment  of  complaint  —  Reiatca 

.    „                                   Tui-        •         •  back  to  orlffinal  action,  when. — Where  suit 

4.  Same -Timely  filed -Filing  of  prenons  ^rouRht  to  enforce  lien  within  ninety 

,  days  after  claim  of  lien  was  filed,  and  com- 

5.  Intervention— Bight  of  materialman.  plaint  was  amended  about  two  years  there- 

6.  Limitation  of  action  to  foreclose- Begins  after,  but  which  amended  complaint  was 

to  mn,  when.  based  upon  same  cause  of  action,  held,  that 

7.  Lis  pendens— Not  required.  amendment  related  back  to  date  upon  which 

original  complaint  was  filed, — White  v.  Soto, 

See.  ante,  51183  and  note.  82  Cal.  654,  658.    See  Jones  v.  Frost.  28  CaL 

As  to  conatructlon  of  aectlon  generally.  246;  Easten  V.  O'Reilly,  63  Cal.  SOB. 

see,  ante,  S  1183,  note  pars.  122-155.  ...         „  „ 

3.    Poreelosare  of  Ilea  —  CmtlniiBnec  of 

As  to  Mecflon  to  be  clveti  liberal  eonatme-  |i«n— Notice  of  proceed  I  BC^RIvhta  of  pnr^ 

tlon,  see,  post,  9  1203a,  "Sec.  14."  ebaaer.— The  provisions  of  the  above  sec- 

1.  Action  to  foreclose —•  Brooarht  witkin  tlon  imply  that  when  proceedings  to  fore- 
ninety  daya—Llen  eontlnnea  nntll  terminn-  close  a  mechanics'  lien  are  commenced 
tioB  of  eaoac— liln  peadena  aot  required. —  within  the  time  designated,  that  the  lien 
tJnder  the  provisions  of  the  above  section  continues,  renderlnc  It  unnecessary  to  file 
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a  notice  of  such  proceedings  to  charge  and 
hold  the  propertr  agralKst  purchasens  pen- 
dente lite. — Tulloh  V.  Boyce,  37  Cat.  App. 
761,  174  Pac.  680,  approving  the  doctrine  In 
Empire  Land  &  Canal  Co.  v.  Engley,  18 
Colo.  888,  892,  33  Pac.  153.  156. 

Aa  to  lla  pcadeu  not  TC«liIred«  aee  pars. 
1,  7,  this  note. 

4.  Sane  — limelr  Med  — Fllfaw  »> 
vloiu  lien. — In  the  case  In  which  a  claimant 
files  a  claim  of  lien  within  the  statutory 
period  after  the  happening  of  any  event 
which  makes  such  event  equivalent  to  a 
completion  of  the  building  or  Improvement, 
he  is  entitled  to  foreclose  the  same  in  an 
action  commenced  within  the  time  limited 
by  the  above  section,  notwithstanding  the 
fact  that  he  had  previously  filed  a  similar 
claim  of  lien,  the  right  to  foreclose  which 
had  been  lost  by  reason  of  the  Umttations 
of  the  above  section. — Schwarz  &  Oottlelb 
Inc.  V.  Harouse,  176  CaL  401,  166  Pac.  1016. 


5.    Intervention  — Right  of  niaterinlman 

as  intervener  is  not  barred  by  provi- 
sions of  above  section  where  he  seeks  to 
Intercept  con  tract -price  In  hands  of  owner 
by  giving  notice  provided  for  In  section 
1184,  ante. — First  Nat.  Banit  v.  Perri*  Irr. 
Diat.,  107  Cat.  66,  66.  40  Pac.  4S. 


4.  Llmltattom  of  aetlon  to  foredoi 
Beclna  to  mn  when  the  owner  has  com- 
pleted building  on  the  contractor's  default, 
and  not  from  date  on  which  contractor 
quits  work  on  building. — Hughes  Bros.  v. 
Hoover.  8  Cal.  App.  14S.  84  Pac  881. 

Aa  to  limitation  mm*  fcnr  of  action,  see, 
ante,  i  1183,  note  para.  2X8,  280. 


r.  Urn  »cnden»~Not  raqnlrcd  in  suits  for 
the  foreclosure  of  liens  under  the  above 
section,  and  a  purchaser  of  land  Is  held  to 
constructive  notice  of  such  a  lien. — Sax  v. 
Ctarlc.  180  Cal.  287,  160  Pac.  821. 

See,  also.  pars.  1.  S.  this  note. 


§  1191.  LIEN  UPON  LOT  FOR  IMPBOVINa.  Any  person  who,  at  the 
request  of  the  owner  of  any  lot  or  tract  of  land,  grades,  fills  in,  or  otherwise 
improves  the  same,  or  the  street,  highway,  or  sidewalk  in  front  of  or  adjoining 
the  samfe,  or  constmcts  any  areas,  or  vaults,  or  cellars,  or  rooms,  under  said 
sidewalks,  or  makes  any  improvements  in  connection  therewith,  has  a  lien  upon 
said  lot  or  tract  of  land  for  his  work  done  and  materials  furnished ;  provided, 
that  in  cases  where  the  improvement  made  or  work  done  is  subject  to  accept- 
ance by  any  municipal  board  or  officer,  the  time  for  filing  claims  of  lien  shall 
not  commence  to  run  until  after  such  acceptance  shall  have  been  made. 

History:  Ehiacted  March  11,  1872;  amendment  approved  March  18. 
1885,  StaU.  and  Amdts.  1884-S,  p.  145;  March  15,  1887,  SUts.  and 
Amdte.  1886-7,  p.  156;  by  Code  Commission,  Act  March  8,  1901.  Stats, 
and  Amdts.  1900-1,  p.  190,  held  uQConstitutional,  see  history,  {  S  ante; 
amendment  approved  May  30,  1913,  Stats,  and  Amdts.  1818.  p.  333.  In 
effect  August  10,  1913. 


MECHANICS'  LIEN— UPON  LOT  FOB 
IMPROVING. 

1.  Amendment  of  section — Bepeal  by  im- 

plication. 

2.  City  lot  only  affected. 

3.  ConBtitntionalify  of  section. 

4, 5.  Construction  with  section  1187,  ante — 

In  general. 

6.  Same — Lien  on  lots  for  improvements. 

7.  Same  —  Power  to  impress  lien  —  De- 

pends upon,  what. 

8.  Fvidenee. 

9, 10.  Grading — ^Lien  for. 

11.  Grading  lot— Want  of  eontraet— No 

right  to  lien. 

12.  Judicial  notice  that  city  is  ineorpor* 

ated. 

13.  "Lot"— What  included  in  term. 

14.  Misdeseription  in  memorandum — ^Does 

not  destroy  its  snf&cieney. 

15.  Notice  of  claim — Time  of  filing — Con- 

struction with  section  1187,  ante. 


16, 17.  Planting  of  vineyard  an  "improve- 
ment"' within  section, 

18.  Pleading  contract — Variance. 

19.  "Bequest  of  r^ted  owner." 

SO.  Street-improvement  work  —  Lien  for — 
Incorporation  in  contract  of  refer- 
ence to  above  section. 

21.  Substantial  compliance. 

22.  System   of  sewers  —  Is  an  improve- 

ment. 

23.  Uncertainty  in  findings. 

24.  Written  eratraet  not  required. 
See,  ante,  9  1X83  and  note. 

1.    AatendMent  of  section — Repeal  |m- 

pUcatloB. — Section  as  It  stood  In  1S86  waa 
not  repealed  by  Implication  by  amendment 
of  1887.  Lesrlslatlve  Intent  la  that  later 
law  should  supersede  former  law  in  sense 
not  of  repeal  by  Implication,  but  as  question 
of  enforcing  will  of  legislature  last  ex- 
pressed  on  very  same  subject. — Santa  Crm 
Rock  Pavement  Co.  v.  Lyons,  1S3  CaL  lit 
tl7,  61  Pac.  329. 
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3.  City  lot  only  affected,^ — Lien  provided 
tor  1q  this  section  can  b6  acquired  and  en- 
forced only  against  lot  In  an  incorporated 
city  or  town,  and  where  complaint  shows 
upon  Its  face  that  work  la  to  be  done  out- 
side of  an  Incorporated  city  or  town,  or, 
under  most  favorable  view  that  could  be 
talcen  of  complaint,  It  was  uncertain  in  this 
respect,  and  therefore  Insufficient  under 
demurrer  for  uncertainty,  demurrer  to  com- 
plaint Is  properly  sustained.  In  such  case 
It  la  within  discretion  of  trial  court  to  ^rant 
leave  to  amend. — ^Durrell  Dooner,  119  CaL 
411,  412.  SI  Pao.  «28. 

Aa  to  what  iDCladed  fat  tt*m  ■'lot^  see 

par.  13,  this  note. 

8.  ConatltBtionalltr  of  •evtloa. — ^Above 
section  is  unconstitutional  so  far  as  it  pur- 
ports to  authorize  creation  of  lien  upon  land 
by  virtue  of  contract  for  improvement  of 
street  adjacent  thereto  entered  into  with 
one  who  is  only  reputed  owner  of  land,  so 
as  to  affect  interest  of  real  owner  therein. 
— Santa  Crui  Rock  Pavement  Co.  v.  Lyons 
117  Cal.  S12,  21S.  59  Am.  fit.  Rep.  174,  48 
Pao.  1097. 

4.  CowrtnetlOB  vritk  mcUob  1187.  aMtc— 
In  vcaeraL^ — As  to,  see,  ante,  1 118S,  note 
pars.  136-187. 

5.  The  plain  meaning  of  the  statute  Is 
that  whoever  contributes  to  the  substantial 
improvement  of  the  lot.  either  by  fur- 
nishing work  or  material,  is  entitled  to  the 
privilege  of  so  enforcing  his  claim. — Qrom 
v.  Center,  26  Cal.  App.  198,  146  Pac.  186. 

A.  Same— Lien  on  Io4s  for  tanproveaaeBta/ 

— Above  section  does  not  contemplate  a 
building  but  provides  for  improvements  to 
the  lot  or  street  or  sidewalk  in  front  of  or 
adjoiningr  the  same. — Orom  v.  Center,  SC 
Cal.  App.  198,  146  Pac.  186. 

7.  Same  —  Power  to  ImpreMi  lien  —  De- 
peadM  on,  wfaal.^ — Power  to  subject  ,  each 
lot  within  an  assessment  district  to  lien  for 
its  due  proportion  of  contract  for  street  or 
sewer  work  rests  solely  upon  assumption 
that  lot  is  Improved,  I.  e.,  enhanced  In  value 
In  an  amount  at  least  equal  to  its  assess- 
ment, and  accordinsly  It  Is  held  that  lot 
alone  Is  liable,  owner  being  free  of  any 
personal  liability. — Williams  v.  Roweil,  145 
Cal.  259,  261.  78  Pac.  725.  Shaw,  Angellottl, 
J.J.,  dissenting  and  holding  that  section  is 
not  applicable  to  public  improvements  such 
as  public  sewers  composing  part  of  general 
system  for  town  or  city,  and  further,  that 
in  this  action,  conceding  that  In  proper 
case  lot  would  be  subject  to  lien  for  its 
proportional  part,  according  to  frontage,  of 
total  cost  of  aewer  constructed  at  owners' 
request,  complaint  Is  Insufficient  to  warrant 
holding  that  there  was  lien  for  such  im- 
provement. See  Taylor  v.  Palmer,  31  Cal. 
241,  264. 

8.  KvMenee.  —  Trial  court  must  deter- 
mine where  preponderance  of  evidence  lay 
In  Issue  as  to  substantial  performance  of 
contract,  and  findings  of  that  court  will  not 


be  disturbed  upon  such  Issue  where  evi- 
dence is  conflicting. — De  Haven  v.  McAuley, 
138  Cal.  578,  674,  72  Pac.  162.  See  Puget 
Sound  Lumber  Co.  v.  Krug,  89  CaL  237,  28 
Pac.  902. 

B.  Grading — I.lcn  f«i  grading  blocks  In 
city  is  given  under  this  section. — Warren 
V.  Hopkins,  110  CaL  606,  610,  42  Pac.  986. 

10.  This  section  applies  to  grading  or 
other  Improvements  of  lot  done  Independent 
of  and  not  as  necessary  part  of  construction 
of  building.— Macomber  v,  Blgetow,  126  Cal. 
9.  IS.  68  Pac.  812. 

11.  Gradinv  M — Wont  ot  eeafraet— No 
riglit  to  lica^nnder  the  provisions  of  the 

above  section  a  person  grading  a  lot  with- 
out previously  entering  Into  a  contract 
therefor.  Is  not  entitled  to  a  Hen  upon  the 
lot  for  work  done  in  grading  and  leveling 
the  same,  is  proposal  to  do  the  work  not 
having  been  unconditionally  accepted,  or 
squarely  assented  to  by  the  owner  of  the 
lot. — McCray  v.  Wotkyns,  41  Cal.  App.  449, 
182  Pac.  972. 

Aa  ts  what  ladndetf  in  i»rm  **lot^  see 
par.  18,  this  note. 

13.  Judicial  notice  that  dty  Is  Incor- 
porated.—Where  It  Is  objected  that  In  no- 
tice of  Hen  and  complaint  for  Improving 
street  or  sidewalk  In  front  of  lot  in  incor- 
porated city  or  town  that  notice  of  lien  and 
complaint  do  not  state  that  property  ia  in 
Incorporated  city  or  town,  held  that  count 
win  take  Judicial  knowledge  of  fact  that 
city  Is  incorporated.— Bryan  v.  Abbott,  181 
Cat.  222,  226,  63  Pac.  363.  See  Duggins  v. 
Hartshorne,  108  Cal.  164,  1S7,  41  Pac.  288. 

IS.  «<Lot»— Wkat  laclvded  In  tenn^"L«t" 
upon  which  lien  is  authorised  by  this  sec- 
tion is  not  limited  to  any  artlflclal  sub- 
division upon  surface  of  earth  or  to  any 
official  designation  upon  map,  but  its  mean- 
ing includes  whatever  division  is  owned  by 
person  which  he  may  cause  to  be  worked 
upon  under  single  contract.  —  Warren  v. 
Hopkins,  110  Cal.  506,  511,  42  Pac.  986. 

14.  HIsdcserlptioa  in  memorandani  — 
Doca  noi  dicatroy  Its  snlBelcncr.  but  where 
such  misdescription  was  apparent  and  tot 
was  properly  described  in  contract,  error  is 
capable  of  correction  by  proper  averment 
and  proof. — Yancy  v.  Morton,  94  Cal.  668. 
29  Pac.  1111. 

10.  Notice  ot  elalBft— Time  of  flllar— Con- 
MtrnetloB  with  section  1I»7.  ante. — In  tlie 
case  of  an  action  to  foreclose  a  lien  claimed 
under  the  provisions  of  the  above  section, 
where  the  work  was  done  more  than  sixty 
days  and  less  than  ninety  days  before  the 
filing  of  the  claim  of  lien  the  burden  Is 
upon  the  plalntiflt-claimant  to  plead  and 
establish  the  fact  that  the  defendant-owner 
did  not  file  a  notice  of  completion  under 
the  provisions  of  section  1187,  ante:  in  the 
case  of  work  for  which  a  lien  is  provided 
under  the  provisions  of  the  above  section. 
In  view  of  the  provisions  of  section  II87', 
ante,  a  notice  of  claim  of  Hen  flled  more 
than  sixty  days  after  the  completion  of  the 
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work  1b  not  in  time  unless  the  owner  has 
tailed  to  die  the  notice  of  completion  pro- 
vided for  in  said  section,  In  which  case  a 
notice  filed  within  ninety  days  from  the 
time  of  completion  will  be  in  time. — Greeley 
T.  Noble,  40  Cal.  App.  S28,  181  Pac.  <6«. 

IS.  '  Plaatliis  «f  TlBerard  ra  ^'■aapiiOTe- 
Btent"  within  ■ecllOM. — The  planting  of  a 
vineyard  on  property  within  the  incorpo- 
rated limits  of  a  town  is  an  "improvement" 
of  the  property  within  the  meaning  of 
above  section,  providing  that  "any  person 
who.  at  the  reQuest  of  the  reputed  owner 
of  any  lot  in  any  Incorporated  city  or 
town,  grades,  fills  in,  or  otherwise  Improves 
the  same  ...  has  a  lien  upon  said  lot 
for  his  work  done  and  materials  furnished." 
— Grom  V.  Center,  26  Cal.  App.  198,  148  Pac. 
188. 

17.  It  Is  not  essential  to  the  existence 
of  auch  a  lien  that  the  claimant  furnish 
the  vines,  since  whoever  contributes  to  the 
substantial  Improvement  of  the  property, 
either  by  furnishing  work  or  material,  is 
entitled  to  the  lien. — Grom  v.  Center,  28 
Cal.  App.  198,  146  Pac.  186. 

18.  PleadlBK  coBtraet — ^Tarlancc.^ — As  to 

contract  too  uncertain  and  Indefinite  to  en- 
title it  to  be  admitted  in  evidence  under 
allegation  of  complaint  where  contract  and 
contents  of  lien  are  pleaded  according  to 
their  legal  tenor  and  effect,  and  not  In 
heec  verba,  see  Rauer  v.  Fay,  110  Cal.  361, 
368.  42  Pac.  902. 

M.  **Rcqaest  •<  rcpnted  owner." — Appel- 
late court  can  not  consider  question  as  to 
whether  there  Is  any  evidence  to  show  re- 
quest, and  for  that  reason,  whether  there 
can  be  valid  lien  under  this  section  on  ap- 
peal from  an  order  granting  new  trial, 
where  only  record  before  appellate  court  is 
judgment-roll  and  bill  of  exceptions  pre- 


pared and  settled  for  purposes  of  motion 
for  new  trial  In  trial  court  and  where  there 
are  no  specifications  in  bill  of  exceptions 
directed  at  insufficiency  of  such  evidence  in 
these  respects. — De  Haven  v.  UcAuley,  138 
Cal.  673,  676,  72  Pac.  162. 

SMk  Stvcct-imlwoTemcnt  work— Uea  (or 
—Incorporation  In  contract  of  reference  to 
nboTc  section. — The  Hen  for  the  contract- 
price  for  work  done  upon  a  public  street 
Is  created  by  law,  and  a  contract  providing 
for  liens  "as  provided  by  above  section, 
by  reference  makes  the  law  concerning 
liens  for  work  done  on  public  streets  a  part 
of  the  oontraot. — Hutchinson  Co.  v.  Gould, 
180  CaL  866,  181  Fac  661. 

n.  Snfeotantlnl  eoMpUanee.  —  Notice  of 
lien  as  filed  held  as  conforming  substan- 
tially to  requirements  of  statute,  and 
deemed  sufficient. — Rauer  t.  Fay,  110  CaL 
861,  366,  269,  42  Pac.  902. 

22.  System  of  aewcra  — Is  an  Improve- 
ment  of  lots  within  sewer  district  within 
meaning  of  above  section  and  entitles  to  Hen 
upon  lot  so  Improved  for  cost  of  main  sewer 
and  for  laterals. — Williams  T.  Rowall,  146 
Cal.  269,  261.  78  Pac.  725. 

33.  Uncertainty  in  findings  is  to  be  con- 
strued so  as  to  support  Judgment  as  to  lien 
rather  than  to  defeat  same. — Warren  v. 
Hopkins.  110  Cal.  506,  612,  42  Pac.  986.  See 
Breese  v.  Brooks,  97  Cal.  72,  22  L.  R.  A.  26C. 
21  Pac.  742. 

34.  Written  eimtmct  not  reantredL— Con- 
tract for  constructing  sidewalks  in  cities, 
vtrhen  exceeding  one  thousand  dollars.  Is 
not  void  under  statute  If  not  in  writing. 
Provision  as  to  contracts  void  under  sec- 
tion 11S3,  ante,  Is  not  applicable  to  con- 
tracts for  construction  of  sidewalks. — 
Kreusberger  v.  Wlngfleld,  96  CaL  261,  267, 
21  Pac  109. 


§  1191a.   SAME.   FOB  CONNECTING  HOUSE  WITH  SEWEB.  WHEN. 

Any  health  officer  or  goveming  board  of  any  city,  town  or  sanitary  district, 
having  served  written  notice  upon  the  owner  or  reputed  owner  of  real  estate 
upon  which  there  is  a  dwelling-house,  and  such  owner  or  reputed  owner,  after 
thirty  days,  having  refused,  neglected  or  failed  to  connect  such  dwelling  house, 
together  with  all  toilets,  sinks,  and  other  plumbing  therein,  properly  vented, 
and  in  a  sanitary  manner,  with  the  adjoining  street  sewer,  may  construct  the 
same  at  a  reasonable  cost,  and  the  person  doing  said  work  at  the  request  of 
such  health  officer  or  governing  board,  has  a  lien  upon  said  real  estate  for  his 
work  done  and  materials  furnished,  and  such  work  done  and  materials  fur- 
nished shall  be  held  to  have  been  done  and  furnished  at  the  instance  of  such 
owner  or  reputed  owner,  or  person  claiming  or  having  any  interest  therein. 

IHIstory:    Ehiactment  approved  April  19,  1909,  Stats,  and  Amdta. 

1909.  p.  986. 

§1102.  BUILDING  HELD  TO  HAVE  BEEN  OONSTBUCTED  AT 
OWNEB'S  INSTANCE.   Every  building  or  other  improvement  or  work  men- 
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tioned  in  any  of  the  preceding  sections  of  this  chapter  constructed,  altered  or 

repaired  upon  any  land  with  the  knowledge  of  the  owner  or  of  any  person 

having  or  claiming  any  estate  therein,  and  the  work  or  labor  done  or  materials 

furnished  mentioned  in  any  of  said  sections  with  the  knowledge  of  the  owner 

or  persons  having  or  claiming  any  estate  in  the  land,  shall  be  held  to  have  been 

constructed,  performed  or  furnished  at  the  instance  of  snch  owner  or  person 

having  or  claiming  any  estate  therein,  and  such  interest  owned  or  claimed 

shall  be  subject  to  any  lien  filed  in  accordance  with  the  provisions  of  this 

chapter,  unless  such  owner  or  person  having  or  claiming  any  estate  therein 

shall,  within  ten  days  after  he  shall  have  obtained  knowledge  of  such  construe* 

tion,  alteration  or  repair  or  work  or  labor,  give  notice  that  he  will  not  be 

responsible  for  the  same  by  posting  a  notice  in  writing  to  that  effect  in  some 

conspicuous  place  upon  the  property,  and  shall  also,  within  the  same  period, 

file  for  record  a  verified  copy  of  said  notice  in  the  office  of  the  county  recorder 

of  the  said  county  in  which  said  property  or  some  part  thereof  is  situated.  Said 

notice  shall  contain  a  description  of  the  property  affected  thereby  sufficient  for 

identification,  with  the  name  and  the  nature  of  the  title  or  interest  of  person 

giving  the  same  [and],  said  copy  so  recorded  may  be  verified  by  any  one  having 

a  knowledge  of  the  facts,  on  behalf  of  the  owner  or  person  for  whose  protection 

the  notice  is  given. 

History:  Enacted  March  11,  1872;  amendment  approved  March  30, 
1874,  Code  Amdts.  1873-4,  p.  410;  March  18,  1907,  Stats,  and  Amdts. 
1907,  p.  677,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  481;  May  1,  1911,  Stats, 
and  Amdts.  1911,  p.  1317. 


MECHANICS'  LIEN  — BUILDINa  HELD 
CONSTEUCTED  AT  OWNER'S 
INSTANCE. 

1.  AeqnieBenee  of  owner  as  to  improve- 

ments. 

2.  Alterations  by  lessee  —  Knowledge  by 

owner — Nonliability  notice. 

3.  Same — Same  —  Same  —  Defense  to  be 

pleaded  and  proved. 

4.  Constmetion  of  section — As  to  gener- 

ally. 

5.  Same— Amendment  of  1911— Extends 

provisions  to  street  improvements. 
6,7.  Same — ^Building  at  owner's  instance, 

8.  Same — Leg^IatiTe  purpose. 

9.  Same — Limitation  of  right. 

10.  Same — ^Rule  "noscitur  a  soeiis,"  is  ap- 

plicable. 

11.  Corporation — Constructive  notice  to. 
12, 13.  Failure  of  owner  to  give  notice. 

14.  findings  of  oonrt  will  not  be  dis- 

turbed. 

15.  Grading  lot — Owner  having  knowledge 

of  work — Disclaimer  of  liability. 

16.  Husband  as  agent  of  wife. 

17.  Improvements  by  lessee — Where  lessor 

had  knowledge. 

18.  Interest  in  property  subject  to  Hen. 

19.  loterest  of  lessee  in  land— b  subject 

to  lien. 

2M& 


20.  Joint  action  of  husband  and  wife. 

21.  Knowledge  of  improvement — Notice  of 

nonresponsibility — Constitutionality. 

22.  Same — Notice  imparted  by  what. 

23.  Same — Want  of  knowledge. 

24.  Mining — Estoppel  of  owner. 

25.  Same — ' '  Drifting  in  a  tunnel. ' ' 

26.  Same — Lessor  of  machinery  afllxed  to 

mine  of  lessees. 

27.  Mortgagee — Is  not  person  having  ' '  an 

inter^  in  lands. ' ' 

28.  Notice  of  nonresponsibility — Acknowl- 

edgment— Filing  copy. 

29.  Same — Same — Construction  of  provi- 

sion. 

30.  Same— Same— "Verification"— Mean- 

ing of  term. 

31.  Same  —  Actual  notice  of  claim  of  — 

Compliance  with  statute  not  waived. 

32.  Same— Failure  to  give— Knowledge  of 

improvements — Liability  of  owner. 
S3.  Same — Time  of  filing. 

34.  Owner  is  not  referred  to,  when. 

35.  Partnership  venture — Absenee  of  no- 

'tice  by  owner — Property  is  subject 
to  liens  and  foreclosure. 

36.  Personal  liability  of  owner— Want  of 

privity  —  Employees  and  material- 
men of  contractor. 

37.  Pleading — Complaint  not  required  to 

allege  attorney's  fees. 
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38.  Same  —  As  to  right  to  recover  attor- 

ney's fees. 

39.  Same — Complaint  is  not  required  to  al- 

lege owner  of  real  estate  did  not 
give  notice. 

40.  Priority  of  lien. 

11.  Property  referred  to  and  affected. 
4S.  Time  of  giving  notice. 

43.  Same — Finding  as  to. 

44.  Vendor's  lien. 

See,  ante,  9  1183  and  note. 

1.  Acqnieaccvcc  of  ovrncr  m»  io  Inprove- 
mtntm, — Where  owner  In  fee  ot  lands  stands 
t>r  and  aees  his  tenants  erecting  large  and 
oostlr  bnildlnsr  upon  his  lot.  without  slv- 
Inff  notice  under  above  section,  he  can  not 
be  afterwards  heard  to  say  that  men  who 
performed  labor  upon,  and  furnlahed  ma- 
terial for,  such  building  have  no  lien  upon 
his  lot  therefor,  because  building  had  not 
become  part  of  realty  and  not  an  Improve- 
ment upon  his  property. — West  Coast  Lum- 
ber Co.  v.  Apfleld,  86  Cal.  33S,  340.  24  Pac. 
993. 

a.  AlleratlOM  br  IcMve— KnowicdKc  by 
•wMoi-^oMllablllty  Botlce.  —  A  knowledge 
on  the  part  of  owners  of  a  given  premises 
that  certain  alterations  and '  repairs  are 
contemplated  and  to  be  made  by  the  lessees, 
or  the  sublessees  of  their  lessees,  Is  auffl- 
clent  to  require  such  owners  to  file  the 
mice  of  nonliability  prescribed  by  the 
above  section,  as  a  condition  of  relieving 
their  property  from  liability  for  the  cost 
of  the  work  performed  at  the  request  of  the 
lessee,  or  sublessee,  although  such  owners 
have  no  knowledge  as  to  the  scope  of  the 
work  to  be  done  or  of  the  Improvements 
to  be  made. — Peraszl  v.  Doe  Estate  Co.,  40 
Cal.  App.  (H7,  181  Pac.  398,  following  doc- 
trine In  Gentle  T.  Britton,  158  Cal.  328,  332, 
111  Pac.  «. 

As  to  liavrowBCBt  by  Icosec  with  own- 
orTe  kaowletect  see  par.  IT,  this  note. 

8.  Sbbic  — Same— Same  —  Defense  to  be 
pleaded  and  proTcd. — Where  plaintlff-ctalm- 
ants  seetting  to  foreclose  mechanics'  Hen 
on  leasehold  estate  have  shown  that  the 
owner  of  the  leasehold  had  knowledge  of 
the  improvements  made,  or  to  be  made,  the 
burden  of  showing  notice  of  nonliability 
under  the  above  section  becomes  a  matter 
of  defense  to  be  pleaded  and  proved  by  the 
defendants. — PerassI  v.  Doe  Estate  Co.,  40 
Cal.  App.  617.  181  Pac,  398,  following  doc- 
trine in  West  Coast  Lumber  Co.  v.  New- 
klrk,  80  Cal.  275,  277,  22  Pao.  231;  Boscus  v. 
Bohilng,  173  Cal.  687,  691,  162  Pac.  100. 

4.  Coastructloa  of  scetlan — A«  to  vea- 
crally. — Under  above  section,  every  building 
or  Improvement  constructed  upon  any  lands, 
with  knowledge  of  owner,  shall  be  held  to 
have  been  constructed  at  Instance  ot  such 
owner,  and  his  Interest  Is  subject  to  lien 
unless  he  shall  within  three  days  after  he 
shall  have  obtained  knowledge  of  construc- 
tion, or  Intended  construction,  give  notice 


that  he  will  not  be  responsible  for  same  by 
posting  notice  In  writing  to  that  effect  In 
some  conspicuous  place  on  the  premises. — 
Hlnes  V.  Miller,  122  Cat  filT,  »0,  6B  Pac. 
401. 

Am  to  liberal  eMatractlon  ta  be  vlvca 

section,  see,  post,  S  120Xa,  "See.  14." 

5.  Same — ^AmendneBt  of  1911  —  Ebcteads 
provlalona    to    etreet    ImproveDiCBts.  —  The 

amendment  to  the  above  section  by  the 
legislature  of  1911  has  the  effect,  and  it 
was  the  intention  of  the  legislature,  to  ex- 
tend the  operation  of  the  statutory  estoppel 
provided  for  to  street-work  liens  under  the 
provisions  of  section  1191,  ante. — Ralsch  vr 
Helfrlch,  —  Cal.  App.  — .  190  Pac.  848,  dis- 
tinguishing Santa  Cruz  Rock  Pavement  Co. 
v.  Lyons,  117  Cal.  212,  S9  Am.  St.  Rep.  174, 
48  Pac.  1097,  on  the  ground  that  the  case 
was  decided  prior  to  the  amendment  of 
1911  to  the  above  section. 

6.  Same— BalldlnK  at  ownerNi  inataaee. — 

The  effect  of  above  section  Is  to  put  the 
non-disclaiming  owner  (with  notice)  In  the 
position  he  would  have  occupied  If  he  had 
himself  authorised  the  construction.  If  the 
owner  of  a  lot  was  chargeable  with  notice 
of  the  erection  of  a  building  thereon,  he 
becomes  by  statute  Identified  with  the  per- 
sons who  actually  caused  the  erection. 
Where  the  building  was  in  fact  authorixed 
to  be  built  on  the  lot  the  result  of  the 
authorl;iation  and  construction  falls  upon 
those  at  whose  Instance  the  work  must, 
under  the  statute,  be  held  to  have  been 
done. — ^Hammond  Lumber  Co.  v.  Brown,  165 
CaL  198.  131  Pac.  868. 

7.  An  owner  la  not  required  to  give  the 
notice  of  nonresponalbillty  as  provided 
herein  where  there  Is  a  valid  recorded  con- 
tract made  on  his  behalf  and  with  his 
knowledge  and  consent,  the  contract  being 
the  measure  of  his  liability. — Pacific  Mfg. 
Co.  V.  Perry,  SI  Cal.  App.  274,  160  Pac.  246. 

8.  Same— Legislative  pnrpoac  In  prOTld- 
ing  that  owner  give  notice  within  three 
days  after  he  shall  have  obtained  knowl- 
edge of  construction  or  intended  construc- 
tion, can  not  be  construed  to  compel  owner 
to  give  notice  within  thre«  days  after  he 
has  knowledge  of  intended  constmctltm,  as 
to  so  hold  would  In  most  cases  give  no 
effect  to  provision  as  to  notice  where  he 
had  knowledge  of  actual  oonstruction. — 
Birch  V.  Magic  Transit  Co.,  ISf  CaL  496,  SOO, 
73  Pao.  238. 

0.  Bane — ^Llmltattoa  of  rlcht. — Above  sec- 
tion limits  right  of  lien  to  building  or  other 
Improvement  mentioned  In  section  1183, 
ante,  and  Is  not  applicable  to  work  done  in 
Improvement  of  street  In  front  of  one's 
property. — Santa  Crui  Rock  Pavement  Co. 
T.  Lyons,  117  Cal.  21S,  S14,  S9  Am.  St.  Rep. 
174.  48  Pac.  1087. 

10.  Same— Rale  •'■oaclMr  ■  •acUa,*'  fa 
pUcable   to    "person    having   an  Interest" 
under  above  section.  Section  provides  mods 
for  binding  owner  or  person  having  an  In- 
terest— that  Is,  one  having  legal  astate  less 
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than  fee.  or  such  an  equltjr  as  mada  by 
securing  transfer  of  legal  estate. — ^Williams 
V.  SanU  Clara  MIn.  Assoc.,  66  Cal.  19S.  2O0, 

S  Pac.  85. 

11.  Coriroratlon— CoastraetlTe  n«1lec  to. 

— Doctrine  ot  constructive  or  Implied  notice 
on  part  of  corporation  aa  to  improvements 
on  mine  can  not  be  applied  where  evidence 
shows  that  defendant,  although  directed  at 
time  work  was  don$,  had  work  performed 
upon  his  own  responsibility  and  not  for  cor- 
poration in  any  way,  and  where  evidence 
further  show?  that  party  contracting  with 
defendant  contracted  with  him  as  an  Indi- 
vidual and  wholly  apart  from  any  offlcfal 
relation  to  defendant  corporation,  and 
where  party  looked  to  defendant  personally 
and  alone  for  payment  of  his  share  of  con- 
tract-price of  work. — Ayers  v.  Green  Gold 
Mln.  Co.,  116  Cal.  333.  336,  48  Pac.  221. 

As  to  swings  and  seats  used  In  conae^ 
tlon  wHh  daaclnv  kails,  aot  •^trnetvrcs** 
witbla  meaning  of  above  section,  and  sec- 
tion 1183,  ante. — See,  ante.  9  1183  and  note. 

12.  Fallare  of  owner  to  give  notice  re- 
quired by  above  section  renders  his  Interest 
in  land  subject  to  lien,  and  such  failure 
warrants  court  In  flndlng  that  building  was 
constructed  with  knowledge  of  owner  upon 
permission  previously  given,  notwithstand- 
ing fact  that  building  may  not  have  been 
constructed  In  particular  form,  or  at  place 
authorised  on  property.  —  Santa  Monica 
Lumber  &  Mill  Co.  v.  Hege,  119  Cal.  376,  379, 
61  Pac.  555. 

13.  Land  on  which  a  building  is  erected 
Is  subject  to  a  lien  where  the  owner  had 
knowledge  of  the  construction  and  failed 
to  file  the  disclaimer  provided  herein.  The 
filing  ot  such  notice  is  a  matter  of  defense 
to  an  action  to  foreclose  the  lien,  and  the 
fact  that  the  owner  accepted  the  completed 
work  is  conclusive  upon  the  question  of 
knowledge.— Boseus  t.  BohUg,  ITS  Cal.  687, 
162  Pac.  100. 

14.  Findings  of  eo«rt  will  not  be  dis- 
turbed as  to  question  whether  Hens  were 
filed  within  time  required  by  law  after  last 
work  was  done  on  building,  where  number 
of  such  liens  had  been  filed  before  all  work 
had  ceased,  but  not  until  building  was  so 
nearly  completed  except  only  as  to  trivial 
imperfections  In  work.— West  Coast  Lumber 
Co.  T.  Aplleld.  86  Cal.  8SS,  841,  24  Pac.  998. 

15.  Ontflng  lo4~^>w«er  having  knowl- 
edge ot  woifc— DlaelalmcT  of  UablUlya — ^In 

a  case  In  which  a  man's  proposal  to  level 
and  grade  a  lot  has  not  been  uncondition- 
ally accepted  or  squarely  assented  thereto 
by  the  owner  thereof  and  such  owner  has 
no  knowledge,  either  actual  or  construc- 
tive, during  the  progress  of  the  work,  that 
the  lot  la  being  graded,  the  person  doing 
such  work  Is  not  entitled  to  a  lien,  under 
the  provisions  of  the  above  section,  by 
reason  of  the  failure  of  the  owner  to  post 
and  record  a  notice  disclaiming  liability.— 
McCray  T.  WotkynS,  41  Cal.  App.  449,  182 
Pac.  978. 


19.    Bnabnnd  aa  agent  of  wlfe,>— Finding 

of  court  that  husband  made  contract  In 
behalf  of  wife  as  her  agent,  ostensible  or 
actual,  held  sufficiently  supported  by  cir- 
cumstantial evidence  notwithstanding  tes- 
timony of  husband  and  wife  that  husband 
acted  without  direct  authority  from  his 
wife. — Santa  Cruz  Rock  Pavement  Co.  v. 
Lyons,  13S  Cal.  114,  119,  65  Pac.  329. 

IT.  Improvements  by  lessee  —  Where 
lessor  had  knowledge  of  lessee's  Intention 
to  add  to,  alter,  and  repair  buildings  and 
structures  on  premises,  and  of  general  pur- 
pose of  such  additions  and  repairs,  and 
where  no  notice  disclaiming  responsibility 
was  posted,  reversionary  Interest  of  lessor 
Is  subject  to  lien,  and,  under  circumstances, 
held  that  lessor  was  charged  with  knowl- 
edge sufficient  to  put  him  upon  Inquiry  as 
to  particular  faots  relating  to  Improve- 
ment.— Evans  v.  Judson,  120  Cal.  282,  284, 
52  Pac.  585.  See  Hoore  Jackson,  49  Cal. 
109;  West  Coast  Ij.  Co.  T.  Newktrk,  80  Cal. 
275,  22  Pac.  281;  Harlan  v.  StufHebeem,  87 
Cal.  508,  618,  25  Pac.  686;  Santa  Monica  U 
ft  U.  Co.  v.  Hege,  119  Cal.  876,  61  Pac.  66B. 

Ah  to  alteration  fey  losBMt  see  pars.  8,  8, 
this  note. 

IS,    Interest  In  property  subject  to  Hen. 

— Under  the  provisions  of  the  above  section 
and  of  section  1188,  ante,  the  interest  of  the 
owner  or  other  person  having  or  claiming 
any  Interest  In  the  land,  no  matter  what 
that  interest  may  be,  whether  legal  or 
equitable,  is  subject  to  mechanics'  Hens. — 
Allen  V.  Wilson,  178  CaL  674,  174  Pac.  661. 

It.  Intereat  mt  Icaaec  In  land— Is  snbjeet 
to  llcn  for  materials  used  in  construction  of 
building  thereon  which  was  ereotsd  under 
contract  made  by  owner  of  leasehold  estate. 
And  where  lessee  has  knowledge  of  com- 
pletion of  building  and  fails  to  give  notice 
that  he  will  not  be  responsible  for  same 
his  leasehold  Interest  Is  subject  to  lien. — 
West  Coast  Lumber  Co.  v.  Newklrk.  SO  Cal. 
87S.  22  Pac.  231;  Harlan  v.  StufDebeem,  87 
Cat.  608,  513.  26  Pac.  686. 

30.    Joint  action  of  husband  and  wife  Is 

not  necessary  to  creation  of  Hen  upon  home- 
stead.— Palmer  v.  Lavigne,  104  Cal.  80,  34, 
87  Pac.  775. 

81.  Knowledge  of  improvement  —  Notice 
of  nonr«a»oaolblUty  —  Conatltutlonalltr.  

The  provisions  of  the  above  section  and  sec- 
tion 1  and  section  1188,  ante,  are  not  to  be 
construed  as  making  the  person  In  posses- 
sion of  the  property  or  the  reputed  owner 
the  agent  of  the  real  owner,  and  therefore 
unconstitutional  as  depriving  the  real  owner 
of  his  property  against  his  will,  but  as  de- 
claring that  an  owneT  or  person  having  any 
Interest  In  the  property  who  has  knowledge 
of  an  Improvement  being  constructed  on  hia 
land  and  who  permits  the  Improvement  to 
be  made  and  receives  the  benefit  of  It,  must 
pay  for  It.— Allen  v.  Wilson,  178  CaU  674 
174  Pac.  661. 

n.  Same — ^Kotlec   Imparted   by  whnt» 

Facts  and  circumstances  construed  to  Ira- 
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part  knowledge  of  construction  or  Intended 
construction  of  building  where  notice  waa 
not  posted  In  time. — Santa  Monica  Lumber 
&  Mill  Co.  V.  Hege,  5  Cal.  Unrep.  628.  4S 
Pac.  69.  70. 

23.  Same — Want  of  knowledxe  Is  to  be 

alleged  and  proved,  in  order  to  charge  in- 
terest of  owner  of  soil,  though  It  need  not 
be  stated  In  notice  of  lien. — Jewell  v.  Mc- 
Kay, a  Cat  144,  146.  23  Fftc.  1S9.  . 

24.  lllaliia    KtoPF«l  ot  owner.  —  Owner 

of  mining  claim  is  estopped  from  raising 
objection  as  to  sufficiency  of  Hen  upon  his 
claim  where,  although  his  ownership  Is 
several,  ha  was  cognizant  of  fact  that  his 
property  and  other  claims  upon  which  lien 
was  asserted  were  being  developed  as  single 
mine  or  claim,  and  that  Improvement  and 
labor  thereon,  wherever  placed,  was  with 
purpose  and  effect  of  enhancing  value,  not 
only  of  property  as  an  entirety,  but  of  each 
of  several  locations  thereon,  and  where, 
having  such  knowledge,  he  did  not  post 
notice  required  by  above  section. — Hamilton 
V.  Delhi  Hin.  Co.,  118  Cal.  148,  162,  60  Pac. 
878. 

SB.    SMc-^»DrlfttaK  la  ■  tODael,*'  held 

not  same  as  "running  a  tunnel,"  and  not 
construction,  alteration,  or  repair  of  any 
building  or  improvement  in  mine  —  and 
where  such  work  Is  done,  even  with  knowl- 
edge of  owner,  mine  is  not  subject  to  Hen 
therefor,  although  notice  was  not  given 
under  above  Bectlon. — Jurgenson  v,  Dlller, 
114  Cal.  4»1,  498,  65  Am.  St.  Rep.  83.  4«  Pao. 
610.  See  Reese  v.  Bald  Mountain  Consol. 
Qold  Mln.  Co..  183  Cal.  286.  289.  66  Pac.  578. 
where  court  found  that  labor  performed  In 
mine  was  "for  development,  Improvement, 
protection,  and  preservation  of  said  prem- 
ises,"— although  this  finding  is  said  to  be 
outside  the  Issues, — and  "that  owner  had 
full  notice  of  work  done,"  and  yet  lien  was 
not  allowed.  The  strict  and  strained  con- 
struction of  law  In  these  two  cases  resulted 
in  amending  section  1183,  ante,  in  1903,  so  as 
to  Include  work  upon  mine  in  its  develop- 
ment by  subtractlve  process  as  well  as  work 
for  Its  development  by  constructive  process 
— process  appearing  In  these  decisions  to 
have  been  more  Important  than  purpose. 

26.  Same— I-eHor  of  machinery  afflzrd  to 
mine  of  leaseeit  is  not  required,  in  order  to 
protect  himself  against  claim  of  Hen  upon 
mine,  to  post  notice  required  of  owner  of 
lands  or  person  having  or  claiming  Interest 
therein  as  directed  by  above  section,  since 
such  personal  property,  where  leased  with 
right  reserved  to  remove  same,  can  not  be 
treated  as  part  of  realty. — Jordan  v.  Myres. 
126  Cal.  666,  667,  68  Pac.  1061.  See  Hendy 
v.  DInkerhog,  67  Cal.  3,  40  Am.  Rep.  107. 

27.  HortKMsec— la  mot  person  bavias  "m^ 
interest  in  laadii**  within  meaning  of  above 
section,  as  mortgagee  has  but  mere  right 
to  have  his  debt  paid  out  of  proceeds  of 
sale  of  mortgaged  property  unless  it  should 
be  otherwise  paid. — Williams  v.  Santa  Clara 
Uin.  Assoc.,  66  Cal.  193.  201,  5  Pac  86. 


An  to  Uen  of  recorded  mortose  ov  dM4 
of  tmnt  taklag  priority  over  sabse^aeat  aw* 
a&aalca*  Ilea,  see,  ante,  1 1186  and  note. 

28.  Notice  of  aoarcspeaalbllltT  —  Ac- 
kDOwledsment  —  FUlag  eopy.  — Tbe  mere 
acknowledgment  and  filing  for  record  of  a 
copy  of  a  notice  of  nonresponsiblUty  does 
not  constitute  a  sufficient  compliance  with 
the  requirements  of  the  above  section  to  re- 
lieve the  owner  from  liability. — Pasqualetti 
V.  Hilson,  43  Cal.  App.  718,  186  Pac.  S93. 

29.  Same— Same— Conn tmetlOB  ot  ptotI- 
■ioB. — The  provision  of  the  above  section  as 
amended  In  1911,  was  Intended  to  require 
a  strict  compliance  with  Its  provisions  on 
the  part  of  owners  ot  property  upon  which 
work  or  labor  was  to  be  done  or  material 
furnished  in  order  to  relieve  themselves 
from  responsibility  for  the  value  of  such 
labor  and  work  or  materials  under  the  pro- 
visions  of  the  code  relating  to  mechanics. 
materialmen,  and  laborers. — Pasqualetti  v. 
HUson.  43  Cal.  App.  718,  186  Pac.  693. 

80.  Same— Same  — "Verifleatlon"  —  HCaa- 
lag  of  term. — The  term  "verified,"  wherever 
used  in  the  Code  of  Civil  Procedure,  re- 
quires the  oath  or  aflldavlt  of  the  party 
executing  the  instrument,  in  order  to 
amount  to  a  sufficient  verification  thereof. — 
Pasqualetti  v.  Hilson,  48  Cal.  App.  718,  185 
Pac.  693. 

SI.    Saase  — Aetaal  aotlec  of  elalm 
Compllaace  with  atatatc  aot  walked. — ^The 

fact  that  notice  of  nonresponsiblUty  was 
posted  upon  the  property  upon  which  labor 
was  performed  and  materials  furnished, 
and  that  the  Hen-claimants  had  actual  no- 
tice of  such  claim,  do  not  render  the  filing 
of  such  notice  In  the  form  required  by 
statute  Immaterial,  such  actual  notice  does 
not  waive  compliance  with  the  require- 
ments of  the  statute  by  the  owner.— Pas- 
qualetti T.  Hilson,  43  Cal.  App.  718.  185 
Pac.  693,  distinguishing  Street  v.  Hazard, 
27  Cal.  App.  263,  149  Pac.  770,  as  having 
been^  decided  prior  to  the  date  of  the 
amendment  of  the  above  section  requiring 
the  recordation  of  a  copy  of  the  posted 
notice. 

32.  SaSBc— Fallare  to  civc  —  Kaowledcc 

of  Improvementn — Liability  of  on-ner. — In 

a  case  in  which  an  owner  stands  by  and 
sees  another  improve  his  property  without 
putting  him  on  notice  that  the  owner  will 
not  be  responsible  therefor,  he  must  be 
held  responsible  for  the  value  of  the  im- 
provements, because  under  such  circum- 
stances the  owner  Is  not  an  innocent  party. 
— Krenwinkel  v.  .Henne,  42  Cal.  App.  £80. 
183  Pac.  967. 

SS.  Same— Tlaic  of  SllaB. — Under  the  pro- 
visions of  the  above  section  as  amended 
In  1911,  the  owner  is  relieved  of  personal 
responsibility  for  Improvements  made  upon 
hia  property  by  another  by  filing  a  notice 
of  nonresponsiblUty  within  the  time  lim- 
ited, after  knowledge  by  him  of  the  actual 
Improvements  being  made  or  to  be  made.  
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Whltfnff-Meade  Commercial  Co.  T.  Brown, 
44  Cal.  App.  871.  186  Pac.  386. 

M>    Owaer  Im  not  rc(cnrc<  to,  whea.— 

Owner  or  person  h&vinff  or  clalminer  Interest 
In  lands  on  which  Improvement  Is  erected, 
la  not  person  referred  to  In  section  1186. 
ante,  as  having  lien,  mortgage,  or  encum- 
brance.—  Williams  T.  Santa  Clara  Uln. 
Assoc.,  66  Cal.  193.  SOO,  6  Pac.  86. 

SB«  PartBcrshIp  ventvre— Absence  of  bo- 
liee  br  owBcr— 'Propcrtr  sBbjeet  to  liens 
and  toreclosare, — In  a  case  In  which  A  con- 
veys a  lot  to  B  and  takes  back  a  deed  of 
trust  or  mortcace,  and  there  Is  between 
them  an  understanding  uid  agreement  that 
B  Is  to  construct  a  bttUdIng,  and  that  both 
are  to  be  equally  Interested  In  the  property 
and  to  share  whatever  profits  might  be  en- 
Joyed,  It  follows  that  both  A  and  B  are 
liable  for  the  cost  of  the  building;  and 
the  building  Itself  Is  subject  to  a  lien  for 
labor  done  or  materials  furnished.  In  the 
absence  of  the  notice  by  the  owner  pro- 
vided for  In  the  above  section.— City  L,um- 
ber  Co.  V.  Brown,  —  Cal.  App.  — ,  189  Pac. 
SSO. 

SI.  Fenoaal  UabUlty  of  owaer-»Waat  ef 
prMty  —  BB»lore«>  aa*  autcrialaiea  af 
eoatraetar, — In  those  cases  in  which  there 
Is  no  contract,  either  express  or  Implied, 
between  the  owner  and  the  lien -claimants 
tor  materials  furnished  and  labor  per- 
formed, such  owner  can  not  be  held  per- 
sonally responsible  therefor,  but  under  the 
provisions  of  the  above  section  It  was  to  be 
presumed  that  the  Improvement  was  con- 
structed or  made  In  the  Instance  of  the 
owner  of  the  premises,  and  said  premises 
were  subject  to  Hens  filed  for  materials  and 
labor  used  In  such  work  and  Improvement. 
— Hott  V.  Wright,  4S  CaL  App.  21,  184  Pac. 
617. 

ST.  PlendtBC — Complaint  aot  rean'rcd  to 
allege  attorney's  fees. — Allegation  need  not 
be  Inserted  In  complaint  for  foreclosure 
of  mechanic's  Hen  relative  to  claim  of  plain- 
tiff for  attorney's  fees;  and  allegation  on 
that  subject  It  made  does  not  bind  even 
party  making  It. — ^Mulcahy  v.  Buckley.  100 
Cal.  484,  490,  35  Pac.  144;  Clancy  v.  Plover, 
107  Cal.  272,  X74,  40  Pac.  894. 

S8.  Same — As  to  right  to  recover  atlor- 
acy'a  fees,  like  right  to  recover  ordinary 
costs,  la  a  necessary  Incident  to  the  Judg- 
ment establishing  plalntlflTs  Hen,  and  does 
not  depend  upon  any  averment  In  the  com- 
plaint •except  such  as  are  necessary  to 
establlsii  the  lien. — ^Mulcahy  v.  Buckley,  100 
CaL  484,  86  Pac.  144. 

St.  Same— Complaint  ta  aot  required  to 
allege  awaar  9t  seal  estate  dU  aot  give 


aatlee  that  he  would  not  be  responsible  for 
construction  of  building.  Such  notice  under 
above  section,  If  given.  Is  matter  of  defense 
to  be  set  up  by  defendant. — West  Coast 
Lumber  Co.  v.  Newkirk,  80  Cal.  276.  277,  22 
Pac.  221. 

40.  Priority  of  Ilea. — ^Whefe  owner  failed 
to  give  any  such  notice  as  Is  prescribed  by 
above  aeotlon.  or  court  flnds  that  he  con- 
sented to  and  advised  oonstmctlon  of  dwell- 
ing-house, although  he  was  not  owner  of 
lands  until  subsequent  date  when  he  ac- 
quired same  and  gave  and  executed  mort- 
gage to  grantor  as  security  for  purchase- 
price,  held  that,  even  In  absence  of 
provisions  of  code,  vendor  of  land,  having 
advised  construction  of  dwelling-house  upon 
land  then  owned  by  him,  under  most  ele- 
mentary principles  of  equity  he  would  not 
be  permitted  to  avail  himself  of  this  in- 
creased value  for  purpose  of  enhancing  his 
own  security  at  expense  of  materialmen 
who  had  themselves  given  value  to  land. — 
Avery  v.  Clark,  87  CaL  619.  628,  22  Am.  St. 
Rep.  272,  25  Pac.  919. 

As  to  priority  of  mechanics*  Ueas,  see, 
ante,  {1186  and  note. 

41.  Propertr  referred  to  and  affected. — 
Section  of  code  refers  to  an  estate  or  in- 
terest in  land  which  may  be  sold  and  con- 
veyed, and  does  not  provide  that  mere  lien 
shall  become  "subject"  to  any  subsequent 
lien.  In  sense  that  latter  lien  shall  acquire 
precedence  over  prior  lien,  —  Williams  v. 
Santa  Clara  MIn.  Assoc.,  66  CaL  122,  201.  6 
Pac.  86. 

4S.  Tlaie  af  mM»m  aatlee. — Notice  given 
Ave  days  after  owner  had  knowledge, 
through  lease,  of  Intended  construction,  but 
within  three  days  after  actual  construction 
was  commenced.  Is  sufficient  to  protect 
owner,  and  failure  to  give  such  notice 
within  three  days  after  owner  shall  have 
obtained  kfaowledge  of  intended  construc- 
tion does  not  necessarily  deprive  bim  of 
protection  given  by  statute. — Birch  t.  Haglc 
Transit  Co.,  129  CaL,  496.  600,  72  Pac.  288. 

4S.  Same— madlBc  aa  to  whether  or  not 
owners  gave  notice  of  nonresponslbillty 
within  three  days  after  knowledge  that 
building  was  being  constructed  la  Imma- 
terial and  not  required  where  there  was  no 
such  Issue  made  by  pleadings. — Buell  t. 
Brown,  131  Cal.  1S8,  162,  63  Pac.  167. 

44.  Vendor**  lien. — Reasoning  as  to  mort- 
gage In  Williams  v,  Santa  Clara  Min.  Assoc., 
66  Cal.  193,  201,  S  Pac.  85,  applies  to  ven- 
dor's lien  as  well  as  mortgage,  and  holders 
of  vendor's  lien  are  not  required  to  post 
notice  under  above  section  of  Interest  In 
property. — ^Kuschel  v.  Hunter,  6  CaL  Unrep. 
793,  60  Pac.  897,  898. 


§1193.  CONTRACTOR.  AMOUNT  MAT  RECOVER.  Any  contractor 
shall  be  entitled  to  recover,  upon  a  lien  filed  by  him,  only  such  amount  as  may 
be  due  him  according  to  the  terms  of  his  contract,  after  deducting  all  claims 
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of  other  parties  for  work  done  and  materials  furnished,  as  aforesaid,  and 
embraced  within  his  contract;  and  in  all  cases  where  a  lien  shall  be  filed  under 
this  act  for  work  done  or  for  materials'  furnished  to  any  contractor,  he  shall 
defend  any  action  brought  thoreon  at  his  own  expense ;  and  during  the  pend- 
ency of  such  action,  the  owner  may  withhold  from  the  contractor  the  amount 
of  money  for  which  such  lien  is  filed;  and  in  case  of  judgment  against  the 
owner  or  his  property  upon  the  lien,  the  said  owner  shall  be  entitled  to  deduct 
from  any  amount  due,  or  to  become  due  by  him  to  the  contractor,  the  amoiut 
of  such  judgment  and  costs;  and  if  the  amount  of  such  judgment  and  costs 
shall  «cceed  the  amount  due  by  him  to  the  contractor,  or  if  the  owner  shall 
have  settled  with  the  contractor  in  full,  he  shall  be  entitled  to  recover  back 
from  the  contractor,  or  his  bondsmen  or  sureties  on  any  bond  given  for  the 
faithful  performance  of  his  contract,  any  amount  so  paid  by  him,  the  said 
owner,  in  excess  of  the  contract  price,  and  for  which  the  contractor  was  orig- 
inally the  party  liable.  No  act  done  by  such  owner  in  compliance  with  any  of 
the  provisions  of  this  chapter  shall  be  held  to  be  a  prevention  of  the  perform- 
ance of  any  such  contract  by  the  contractor,  or  to  have  exonerated  the  sureties 
on  such  or  any  bond  given  for  faithful  performance,  or  for  the  payment  of 
liens  of  persons  performing  labor  or  furnishing  materials,  or  both;  provided, 
that  such  act  was  done  in  good  faith  and  without  design  to  injure  or  harass  any 
one. 

History:  Enacted  March  11,  1872;  amendment  approved  March  30, 
1874.  Code  Amdts.  1873-4,  p.  411;  May  1,  1911,  State,  and  Amdts.  1911. 
p.  1818. 

MECHANICS'  LIEN— CONTBACTOE'S 
LIEN. 

1,2.  Claima  paid  Bet  off  against  contractor  *B 
lien, 

3.  Interest  —  Demand  for  extras  does  not 

draw. 

4.  Interpleader — Sight  of. 

5.  New  trial— Deduction  for  costs  and  at- 

torney's fees. 

6.  Becoveiy  by  contractor  —  Constitation- 

ality. 

7.  Same — Judgment  on  pleadings. 

8.  Stop-noticea — Subordinate  to  prior  Uens 

— Operate  upon  moneys  to  be  paid 
contractor,  only. 

9.  Subcontractor  —  Lien  of  —  Indebtedness 

due  employee. 

10.  Verification  of  complaint — ^Denial  or  in- 

formation and  belief. 

11.  Void  contract — Application  to. 

12.  Same  —  Refusal   of   court  to  continue 

cause. 

13.  Same— Set-off  by  owner. 
See,  ante,  t  USS  and  note. 
Am    to,   liberal    coutraettoB*    see.  post, 

1  1203a,  "Sec.  14." 

1.  ClalMK  paM  Mt  aff  asalaat  eoafac- 
<*T*»  llea.^ — Contractor  Is  not  entitled  to  re- 
cover upon  lien  filed  bjr  him  where  after 


making  deductions  provided  by  above  sec- 
tion nothing  Is  found  due  to  htm,  and  where 
he  fails  to  eatabliab  lien,  he  Is  not  entitled 
to  costs  and  attorney's  fees. — Stlmson  v. 
Dunham-Carrisan-Hayden  Co.,  146  Cal.  ZSl. 

285,  79  Pac.  968. 

2.  Owner  is  entitled  to  deduct  from 
amount  due  to  contractor  amount  of  Judg- 
ment and  costs.  Including  attorneys'  fees, 
recovered  upon  debt,  which  owner  was  com- 
pelled to  defend,  but  which  was  debt  of  con- 
tractor.— Clancy  v.  Plover,  107  Cal.  272,  275. 
40  Pac.  394.  See  Covell  v.  Washburn,  91 
Cal.  660,  27  Pac.  859. 

An  to  rlKht  of  ■occeaMfuI  ilea  elalaaaat  t* 
rreover  eontm  and  rea«oaable  attorney's 
(cea,  see.  ante,  5  1184  and  note  pars.  225-22T. 

S.  lutemt — Demand  for  extra*  do«w  not 

draw  interest  unless  amount  Is  ascertained 
by  judgment  of  court. — Macomber  v.  Blge- 
low,  126  Cal.  9,  14,  68  Pac.  312;  Stimson  v. 
Dunham -Carrlgan-Hayden  Co.,  146  Cal.  281 

286,  79  Pac.  968. 

Aa  to  latcrcat  and  iteht  to  recover,  see, 
ante,  11188,  note  pars.  268-270,  311,  312. 

4.  Interpleader  —  Rlcbt  of,  —  A  party 
served  with  notices  intercepting  payment 
of  amounts  due  laborers  and  materialmen 
can  not  be  held  beyond  contract-price  and 
charged  with  additional  cost  and  expenses 
(treated  or  Incurred  by  contractor,  aa  under 
code  such  party  Is  required  to  withhold 
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sufficient  moneys  to  pay  such  claims  and 
attorneys'  fees  to  each  claimant  to  extent 
of  one  hundred  dollars,  and  havingr  money 
on  hand  with  which  to  make  such  pajmients 
due,  and  desiring  to  pay  It  to  proper  par- 
ties, BO  that  one  decree  may  settle  all 
rights,  party  has  right  to  pay  Into  court 
and  bring  In  all  Interested  parties  that  their 
respective  rights  may  be-  determined.— 
Stimson  V.  Dunham-CarrlKan-Hayden  Co.. 
146  Cal.  281,  284,  7»  Pac.  968.  See  Rosen- 
krans  v.  Wagn^,  62  Cal.  151,  1S4;  Turner  v. 
Streniel,  70  Cal.  28,  SO,  11  Pao.  889;  Brill  t. 
D6  Turk,  130  Cal.  841,  244,  62  Pac  462. 

B.  New  trial  —  Dednctloa  for  coats  mmA 
attoncy*!  fees, — ^Where  In  action  for  ser- 
vices and  materials  upon  building  contract 
which  was  void  for  failure  to  comply  with 
requirements  of  section  1183,  ante,  as  to 
recording,  etc.,  and  where  it  Is  pleaded  and 
admitted  that  two  foreclosure  suits  against 
property  and  against  defendant  in  action 
were  pending,  and  that  to  properly  protect 
right  of  defendant  in  such  actions,  plain- 
tiff's assignor,  the  contractor,  should  bear 
expense  of  foreclosure  suits,  and  secure  to 
defendant  right  to  deduct  from  amount  any 
amount  that  may  accrue  In  such  foreclosure 
costs.  It  was  error  for  court  to  refuse  to 
continue  cause  until  amount  of  such  costs 
and  attorney's  fees  In  foreclosure  could  be 
determined  and  set  otC  against  plaintiff 
named  in  action,  and  for  such  error  It  was 
proper  for  court  to  grant  new  trial.— 
Macomber  v.  Blgelow,  123  Cal.  633,  634,  &6 
Pac.  449. 

As  t«  *^»rlvlBBl  coatmetor,**  Meaalac  •t, 
see,  ante,  1 1187  and  note  par.  373. 

6.  ReeoTrry  by  contractor — ConiitltMtloB- 
allty. — The  legislature  has  power  to  enact 
a  statute  which  shall  limit  the  llen-clalm- 
ant's  recovery  to  the  unpaid  portion  of  the 
contract-price. — Pacific  Portland  Cement  Co. 
V.  Hopkins,  Webster- Mace  Construction  Co., 
53  Cal.  Dec.  100,  162  Pac.  1016. 

7.  8aia»    Jadgroent  on  i^lcadlBK*. — In  an 

action  for  the  foreclosure  of  a  mechanics' 
lien  a  Judgment  on  the  pleadings  Is  prop- 
erly  entered,  where  there  is  no  denial  of 
the  execution  of  the  contract  for  the  per- 
formance of  the  work,  or  of  the  completion 
of  the  work  and  Its  acceptance  by  the  de- 
fendanta,  but  simply  a  denial  on  Informa- 
tion and  belief  that  the  amount  claimed,  or 
any  amount  claimed.  Is  or  was  the  reason- 
able value  of  the  work  performed  and  ma- 
terials furnished. — Boacus  V.  Bohlig,  178  CaL 
687,  16S  Pac.  100. 

S.  Stop-notleca  —  Snbordlnate  to  prior 
liens— Operate  apon  moneys  to  be  paid  con- 
tractor, only. — In  a  case  in  which  there  are 
already  valid  liens  against  a  building  which 
has  been  erected,  the  contract  for  the  erec- 
tion of  which  was  abandoned  by  the  con- 
tractor and  the  building  completed  by  the 
owner,  and  there  was  an  amount  remaining 
between  the  contract-price  for  the  erection 


of  the  building  and  the  actual  amount  ex- 
pended by  the  owner  In  the  completion  of 
the  work  after  Its  abandonment,  this  bal- 
ance will  be  subject  to  the  equitable 
garnishment  of  lien-cIalmants  only  in  the 
case  In  which,  and  to  the  extent,  money  Of 
that  balance  is  to  be  paid  to  the  contractor; 
If  the  valid  prior  liens  absorb  all  of  that 
amount  the  mechanics'- lien  claimants  will 
have  no  interest  In  such  fund,  and  claims 
being  subordinate  to  the  prior  claims. — 
Hubbard  V.  Jurtan,  —  Cal.  App.  — ,  190  Pac. 
1662. 

A«  to  elop-notlees  generally,  see,  ante, 
ill84,  note  pars.  72-94. 

9.  Sabcontractor — Lien  of — Indebtedness 
-dne  enuiloyee. — Under  the  provisions  of  the 

above  section,  as  the  same  existed  at  the 
time  of  the  trial  In  the  Instance  case,  a 
subcontractor,  who  employed  a  third  per- 
son to  do  part  of  the  work  and  is  legally 
bound  to  pay  him  therefor,  may  include  in 
his  claim  of  lien  the  value  of  the  services 
of  the  employee,  and  recover  therefor,  If 
the  employee  has  filed  no  claim  of  lien. — 
Holden  V.  Mensingftr.  176  Cal.  800,  166  Pac. 
950. 

10.  Verification  of  connpIalDt — Denial  on 
Information  nnd  belief. — Duty  is  Imposed 
upon  defendant  who  proposes  to  deny  an 
allegation  In  the  complaint  for  foreclosure 
of  mechanics'  lien  as  to  filing  and  recording 
of  claim  of  Hen  in  recorder's  ofUce,  to  ascer- 
tain from  public  records  to  which  he  had 
access  and  which  afford  all  means  of  in- 
formation necessary  to  obtain  positive 
knowledge  of  fact,  and  to  deny  otherwise 
than  upon  information  or  belief;  and  where 
denial  is  made  upon  information  and  belief, 
such  denial  Is  paramount  to  admission  in 
such  case  of  averment  In  complaint  as  to 
filing  and  recording. — Mulcaby  v.  Buckley, 
100  Cal.  484,  489,  36  Pac.  144. 

11.  Void  conlrncf — Application  to. — Re- 
quirement that  contractor  defend  at  his 
own  expense  any  action  brought  against 
property  which  Is  subject  of  contract,  for 
work  done  or  materials  furnished,  applies 
to  contract  void  for  failure  to  comply  with 
requirements  of  code  as  to  recording,  as 
well  as  to  valid  contracta — Macomber  v. 
Bibelow.  123  Cal.  532,  S34,  66  Pac.  449.  See 
Covell  V.  Washburn,  01  Cal.  660,  27  Pac.  869. 

IS.  Same— RefiuMi  of  eoint  to  eontlnne 
ennse  until  such  attorney's  fees  are  ascer- 
tained Is  ground  for  granting  a  new  trial. 
— Macomber  v.  Blgelow,  123  Cal.  638,  633, 
66  Pac.  449. 

18.  Same— 8et-oM  by  owaer.  —  Owner  in 
action  upon  void  building-contract  is  en- 
titled to  set-off  of  costs  and  attorney's 
fees  (incurred  In  defending  foreclosure  suit 
of  subcontractor)  against  claim  of  the  con- 
tractor on  quantum  meruit — Macomber  v. 
Blgelow,  128  Cal.  632,  633,  684,  66  Pac.  449. 
See  Govell  v.  Washburn.  91  Cal.  660,  662  27 
Pac.  869. 
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§  IIM.   DEFI0IENG7  Or  PROCEEDS  ON  SALE  TINDER  DECREE  OF 

FORECLOSURE.   Whenever  on  the  sale  of  the  proi>erty  subject  to  any  of  the 

Kens  provided  for  in  this  chapter,  under  the  judgment  or  decree  of  foreclosure 

of  such  lien,  there  is  a  deficiency  of  proceeds,  judgment  for  the  deficiency  may 

be  docketed  against  the  party  personally  liable  therefor  in  like  manner  and 

vitii  like  effect  as  in  action  for  the  foreclosure  of  mortgages. 

Htatory:  Enacted  March  11,  1872;  amendment  approved  March  80, 
1874,  Code  Amdts.  1873-4,  p.  412;  March  18,  1886,  Stats,  and  Amdts. 
1884-6,  p.  146;  May  1.  1911,  Stats,  and  Amdts.  1911,  p.  1318. 


MECHANICS'  LIEN— DBPICIBNCY  OT 

PROCEEDS. 

1.  Deficiency — Constitutionality. 

2.  Execution  as  upon  mere  peisonal  jndg* 

ment. 

3.  Same — ^Deficiency. 

4.  Joinder  of  causes  of  action. 
6.  Judgment— Form  of. 

6.  Marslialing  of  liens. 

7.  Personal  action. 

8.  PerBonal  judgment. 

9- 13,  SubcontractOT — Who  is  a. 
See,  ante,  i  1183  and  note. 

Am  te  cMBtraetloH  mt  MetloK  ■aaciallT* 
see,  ante,  1 1183,  note  pars.  lSS-145. 

Am  to  liberal  e«a»tnwtlm*  see,  post, 
ilSOSa.  "Sec.  14." 

1.  DeSeleaer  —  CaMtltatiouUtr^Afaove 
section  as  it  existed  prior  to  the  amend- 
ment of  1911  was  constltutlonat  —  Hlhn- 
Hammond  Lumber  Co.  v.  Blsom,  171  CaL  B70. 
164  Pac.  12. 

Z.  BzecatloH  mm  vpon  aicre  pcfmonal 
JadcueBt  can  not  be  Issued  and  levied  upon 
properly  of  owner  of  leasehold  interest 
upon  undertaking  on  appeal  from  Juds- 
ment,  unless  by  direction  of  court  upon 
showing  that  property  upon  which  lien  was 
adjudged  was  no  longer  available,  and  that 
bond  given  did  not  operate  to  stay  enforce- 
ment of  lien  upon  property  described  In 
Judgment. — Central  Lumber  4  Mill  Co.  v. 
Center.  107  Cal.  193,  19«.  40  Pac  334. 

S.  Same  —  Deaelcaey.  —  Judgment  is  not 
enforceable  aa  personal  Judgment,  except 
for  deficiency  shown  upon  sherlfTa  return. — 
HInes  V.  Miller,  126  Cal.  683,  684.  69  Pac. 
142.  See  Painter  v.  Painter,  98  Cal.  €25,  38 
Pac.  483;  Central  Lumber  &  Mill  Co.  v.  Cen- 
ter, 107  Cal.  193,  40  Pac.  384;  Krallng  T. 
Kreling.  118  Cal.  468,  48  Pao.  888. 

4.  Jolader  of  caaeea  of  aetloa,^ — Cause  of 
action  against  contractor  united  with  cause 
of  action  for  foreclosure  of  Hen  against 
owner  is  not  misjoinder  of  causes  of  action. 
— Giant  Powder  Co.  v.  San  Diego  Flume  Co., 
TS  Cal.  193.  199,  20  Pao.  419.  See  Quale  t. 
Moon,  4S  Cal.  478. 

K.  Jadgm eat— Form  of. — Judgment  does 
not  violate  provisions  of  above  section, 
which  after  decreeing  "that  Judgment  be, 
and  same  is,  hereby  entered  In  favor  of  plain- 
tlRs  and  against  defendants."  In  certain 


specified  sum,  and  that  liens  of  plalntffFs 
upon  mining  claim  be  foreclosed  against 
defendants,  directing  that  property  be  sold 
by  sheriff  in  manner  provided  by  law,  and, 
"if  amount  derived  from  sale  of  said  prop- 
erty be  not  sufficient  to  pay  each  of  plain- 
tiffs in  full,  that  upon  coming  In  of  return. 
.  .  .  clerk  of  court  docket  Judgment  for 
sneh  defloieney  against  defendants,"  naming 
them.  Under  these  provisions  there  can  be 
no  Judgment  docketed  nntll  after  sale  by 
sheriff  and  his  return  showing  deficiency. — 
Hlnes  V.  Miller,  128  Cal.  888,  884,  69  Pac. 
141. 

a.  HankallBg  af  llcaa, — Mechanics'  Hens 
of  a  certain  class  shall  share  equally  la 
land,  and  this  can  only  be  accomplished  by 
compelling  llen-clalmants  to  postpone  en- 
forcement until  completion  of  building. — 
French  v.  PoweU.  186  Cal.  888,  840,  88 
Pac.  92. 

Am  to  "orlgiaal  coatractor,"  mraatag  tH, 

see,  ante,  S  1187  and  note  par.  378. 

T.    Peiaonal  acttoa,  provided  for  in  simple 

action  upon  contract  against  person  who 
purchases  materials  tor  contractor  or 
owner,  has  no  reference  to  lien  given  by 
statute.  In  such  action  plaintiff,  even 
though  be  filed  lien,  can  not  recover  attor- 
ney's fee,  this  item  being  incident  to  fore- 
closure of  lien  and  not  to  personal  action. 
— Central  Lumber  A  Mill  Co.  v.  Center,  107 
Cal.  193,  197,  40  Pac.  334.  See  Bates  v. 
Santa.  Barbara  Co.,  90  CaL  643,  648,  37  Pao. 
488. 

&  Penoaal  JadSBcat.  —  The  right  to 
money  Judgment  against  person  who  em- 
ploys mechanics  or  purchases  material  la 
not  lost  or  waived  by  proceeding  to  enforce 
Hen  or  to  recover  from  owner  balance  of 
contract-price  remaining  In  his  hands. — 
Bates  V.  Santa  Barbara  County,  90  Cal.  643. 
648,  27  Pac.  488.  See  Brennan  T.  Swaaey. 
18  Cal.  140.  76  Am.  Dec.  607;  Oermania 
Building  A  L.  Assoc.  v.  Wagner.  61  Cal.  349. 

a.  Sabeoatractoiv— Whs  Is  a. — Literally, 
a  subcontractor  Is  one  who  agrees  with  an- 
other to  perform  a  part  or  all  of  the  obliga- 
tion which  the  second  party  owes  by  con- 
tract to  a  third  party,  but  with  respect  to 
above  section  the  word  has  a  much  nar- 
rower meaning,  which  must  t>e  determined 
by  reference  to  the  classification  pro- 
vided by  the  section  and  to  the  subject  to 
which  it  relates,  and  embraces  all  persona 
who  agree  with  the  original  contractor  to 
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furnish  the  material  and  construct  for  him 
on  the  premises  some  part  of  the  structure 
which  the  ^'''K'nal  contractor  has  agreed  to 
«rect  for  the  owner. — Hlhn-Hammond  Lum- 
ber Co.  V.  Elsom.  171  Cal.  570,  154  Pac.  12. 

10.  One  who  contracts  to  furnish  the  ma- 
terial and  labor  necesaary  to  complete  th« 
lathinff  and  plastering:  upon  a  building,  ac- 
cording to  specifications  attached  to  the 
Contract,  la  a  subcontractor  and  not  a  ma- 
terialman.— Hlhn-Hammond  Lumber  Co.  t. 
Blaom.  171  Cal.  570,  164  Pac.  12. 

11.  One  who  aRrees  to  furnish  and  place 
in  the  building  a  considerable  part  of  the 
floors  and  walls  thereof  la  a  subcontractor, 
as  are  likewise  persons  who  respectively 
agree  to  furnish  and  set  in  place  the  tlla 
for  the  bathroom  walls,  the  laying  of  fibre 
stone  flooring  and  furnishing  the  material 
In  B  certain  room  and  on  certain  porches, 
and  the  furnishing  of  the  naterlal  and  the 
putting  on  tlie  building  of  a  mission  tile 
roof — all  constituting  substantial  and  Im- 
portant parts  of  the  building  and  of  the 
work  constructing  It.  —  Hihn-Hammond 
Lumber  Co.  v.  Elsom,  171  Cal.  670,  164 
Pac.  12. 


12.  In  determining  the  question  whether 
one  who  claims  a  lien  upon  a  building  is  a 
contractor  or  materialman,  something  more 
than  a  mere  comparison  of  the  cost  of  the 
labor  of  attaching  material  to  the  building 
with  the  total  price  of  the  work  and  ma- 
terials is  necessary  In  many  cases;  gener- 
ally speaking,  one  who,  under  an  agree- 
ment with  the  contractor,  enters  upon  the 
premises  and  there,  with  material  furnished 
by  himself,  erects  a  definite  part  of  the 
structure  composing  the  building.  Is  a  sub- 
contraetoD  within  the  meaning  of  the  jsec- 
tlon,  regardless  of  the  comparative  cost  of 
labor  and  material. — Hihn-Hammbnd  Lum- 
ber Co.       Elsom.  171  Cal.  670,  164  Pac.  12. 

13.  One  who  agrees  to  furnish  and  set  In 
place  In  the  building  all  "tin,  galvanized 
iron  and  copper  work,  Including  copper  sash 
bars,  galvanised  Iron  caps,  copper  flashings 
at  back  of  wall,  two  rows  of  cross  bars  and 
a  half  bar  at  wall  line  the  full  length,"  ac- 
cording to  plans  an<I  specifications  of  the 
building  is  a  subcontractor. — Hlhn-Ham- 
mond Lumber  Co.  v.  Elsom.  171  Cal.  570, 
164  Pac.  12. 


§1196.  ANY  NUMBER  OF  LIEN-HOLDSBSBIAY  JOIN  IKAOTIOK.  Any 

number  of  persons  claiming  liens  may  join  in  the  same  action  and  when  sep- 
arate actions  are  commenced,  the  court  may  consolidate  them.  The  court  must 
also  allow,  as  a  part  of  the  costs,  the  money  paid  for  verifying  and  recording 
the  lien,  such  costs  to  be  allowed  to  each  claimant  whose  lien  is  established, 
whether  he  be  plaintiff  or  defendant,  or  whether  they  all  join  in  one  action 
or  separate  actions  are  consolidated. 

History:  Enacted  March  11,  1872;  amendment  approved  March  30, 
1874.  Code  Amdts.  1873-4.  p.  412;  March  18,  1885.  Stats,  and  Amdts. 
1884-6,  p.  146:  May  1,  1911,  Stats,  and  Amdts.  1911.  p.  1319. 


MECHANICS'   LIEN  —  FORECLOSUEB  — 
JOINDER  or  CLAIMANTS—ATTOR- 
NEY'8  FEES. 

1.  Appeal — ^Modification — Judgment  fail- 

ing to  allow  costs  and  attorney's 
fees. 

2.  Same — Nature  of. 

8.  CoDBoIidated  actions — ^Praetiee  in  mak- 
ing separate  findings  and  judgments, 

4.  Same  —  Court  shoold  treat  actions  as 

single  action. 

S,  6.  Constitutionality  of  section. 

7.  Construed  with  Rule  XXIV  of  the  bu- 

prerae  court. 

8.  Construction  of  section  —  Attorney's 

fees. 

9.  Contractor — Does  not  come  within  pro* 

visions  of  statute. 
10.  Evidence — As  to  attorney's  fees. 
11,12.  Incident  of  judgment  —  Right  to  re- 
cover reasonable  attorney's  fees. 
18.  Same — Cost  of  recording  lien  and  at- 
torney's fees, 
C.  C.  P.— 167  2057 


14.  Jurisdiction  of  elaims  in  consolidated 
actions. 

15,16.  Jury  trial. 

17.  Lien  of  attorney's  fees. 

18.  Misjoinder  —  Actions  for  liens  npoD 
mining  claims. 

19.  Premature  action. 

20.  Pleading — Attorney's  fees. 

21.  Same — Cause  of  action. . 

88.  Same — No  allegations  as  to  attorney's 

fees  is  necessary. 
23.  Same — Bight  to  attorney's  fees  is  de- 
pendent upon  right  of  lien  naturally. 
84.  Separate  owners. 

26.  Separate  statement  of  causes  of  action. 
86.  Stipulation  as  to  attorney's  fees. 
27-20.  Trial  comt  — Must  allow  attorney's 

30-  32.  Same — Services  on  appeal. 
See,  ante,  !  1183  and  note. 
An    ta    Hbrrnl    Maatnwtlw,    SSe,  post, 
;  1202a,  "Sec.  14." 
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1.  Appeal— Hod  location  —  JndKmeBt  (all- 
Ibk  to  allow  coats  and  attoraej's  fcea  pro- 
vided for  under  above  aectlon  wtU  be  modl- 
lled  so  aa  to  Include  coata  and  reasonable 
attorney's  fees,  Including  expense  of  re- 
cording lien. — Scammon  y.  Denio,  71  Cat. 
39S.  S97,  14  Pac.  98. 

S.  Same— Natare  of. — Appeal  from  order 
allowing:  attorney's  fees  and  also  from  Judg- 
ment as  modlSed  stands  upon  same  plane 
as  an  appeal  from  an  order  made  upon 
motion  to  retax  costs,  —  Schaltert-Ganabl 
Lumber  Co.  v.  Neal.  »4  Cal.  192,  194,  28  Pac 
<22.  See  Dooir  v.  Norton,  41  Ckl.  4S9,  442; 
Empire  Gold  MIn.  Co.  v.  Bonania  Gold  Hln. 
Ce.,  67  Cal.  406,  7  Pac.  810. 

5.  Coaaoildatcd  actlvM  —  Practice  la 
maklBK  separate  flndlaKB  Md  Indgnscata  iB 
Inconsistent  with  court's  order  conaolidat- 
Ing  actions,  and  is  attended  with  great 
inconvenience  and  possibility  of  serious 
complication.  Provision  authorising  consoll- 
datfon  Is  placed  In  same  category  with  that 
permitting  several  claimants  to  Join  as 
plainttffB  In  one  action. — Willamette  Steam 
Mill  Lumber  &  Mfg.  Co.  v.  Los  Angeles  Col- 
lege Co.,  94  Cal.  229,  2S2,  29  Pac.  625. 

4.  SaBC — Conrt  akoaM  treat  aetloaa  aa 
alasle  action  after  order  of  conaoUdatlon 
has  been  made,  and  embody  Its  decision  In 
single  aet  of  findlnga  Upon  which  single 
Judgment  should  be  entered. — ^Willamette 
Steam  Mill  Lumber  A  Mfg.  Co.  v.  Loa  An- 
geles College  Co.,  94  Cal.  229,  888,  89  Pac. 
626. 

B.  CoBstltatloaalltr  of  section.  —  Under 
familiar  rules  of  construction  there  is 
nothing  In  provisions  of  section  16,  article 
XX,  of  California  constitution  to  limit  ordi- 
nary powers  of  legislature,  or  to  take  from 
it  specific  power  exercised  under  above  sec- 
tion; nor  Is  eonatltutional  provision  to  be 
construed  aa  repealing  existing  provisions 
of  this  code  on  subject  of  "Hens  of  mechan- 
ics and  others,"  among  which  Is  above  sec- 
tion.— Peckham  v.  Fox,  1  Cal.  App.  30T,  308, 
82  Pac.  91. 

6.  Provisions  of  above  section  are  not  In 
conflict  with  section  1  of  fourteenth  amend- 
ment to  federal  constitution,  or  with  any 
other  provision  of  federal  or  state  consti- 
tution.—Pickham  V.  Fox,  1  Cal.  App.  307, 
308,  82  Pac.  92. 

T.  ConetAied  with  Rale  XXIV  of  snpreme 
ooort. — Rule  which  provides  that  "In  all 
cases  in  which  Judgment  or  order  appealed 
from  is  reversed  or  modlfled,  and  order  of 
reversal  or  modification  contalna  no  direc- 
tions as  to  coats  of  appeal,  clerk  will  enter 
upon  record  and  Insert  In  remittitur  and 
Judgment  that  appellants  recover  costs  of 
appeal,"  has  no  application  to  case  involv- 
ing attorney's  fees  and  costs  under  above 
section;  for  under  above  section  such  mat- 
ters are  placed  In  hands  of  superior  court. — 
Schallert-Ganahl  Lumber  Co.  v.  Neal,  94  Cal. 
192,  193,  29  Pac.  882. 

S*  OonatraetloB  of  aeetloa  —  Attorney^ 
fees. — Cases   coming  under  provisions  of 


above  section  and  similar  statutes  are  to  be 
distinguished  from  cases  of  foreclosure  of 
mortgages  where  there  la  no  statutory  pro- 
vision providing  for  attorney's  fees  in  tba 
absence  of  a  provision  In  the  mortgage.— 
Peckham  v.  Fox,  1  Cal.  App.  307,  308,  82 
Pac.  91,  92:  Monroe  T.  Fohl,  78  CaL  888.  870. 
14  Pac.  614;  Hotaling  V.  Montolth,  188  CaL 
666,  667,  61  Pac.  96. 

As  to  Tlcht  of  aaccesetni  IIen-«laiauint  to 
recover  eosta  and  reasonable  attorney's  fecsi 
see,  ante,  S.  1184  and  note  pars.  225-227. 

Contractor  —  Doe*  not  come  wItUn 
provtsloaa  of  Nlatnte  as  to  costs  and  attor- 
ney's fees  where  he  falls  to  attach  lien 
upon  amount  dne  to  him  according  to  terms 
of  contract.— Stlmson  v.  Dunhara-Carrlgan- 
Hayden  Co..  148  Cal.  881,  286,  78  Pool  988. 

10.  E>vldenec — As  to  attarMy*B  fcca^— 
Validity  of  Judgment  awarding  attorney's 
fees  la  not  affected  by  failure  of  plaintiff 
to  produce  evidence  on  that  question,  as 
court  is  not  bound  by  testimony  touching 
value  of  attorney's  fees  in  suits  for  fore- 
closure of  mechanics'  liens. — Clancy  v. 
Plover,  107  Cal.  272.  275,  40  Pac.  394.  See 
Rapp  V.  Spring  Valley  Gold  Co.,  74  Cal.  532. 
16  Pac.  325;  Watson  v.  Sutro,  103  Cal.  169. 
172,  37  Pac.  201. 

11.  Incident  of  Jndanneat — Rlcht  to  rc- 
eover  naaonable  ■ttoney'B  fcea,  like  ordi- 
nary right  to  recover  coats,  ia  necessary  In- 
cident to  Judgment  estahliahlng  lien,  and 
does  not  depend  upon  an  averment  In  com- 
plaint except  such  as  are  necessary  to 
establish  lien. — Mulcahy  v.  Buckley,  100  CaL 
484,  490,  36  Pac.  144.  See  Carriere  v.  Mtn- 
turn,  5  Cal.  436:  Rapp  v.  Spring  Valley  Gold 
Co.,  74  Cat.  632,  16  Pac.  325;  West  Coast 
Lumber  Co.  v.  Newklrk,  80  CaL  878,  28  Pac 
281. 

12.  Attorney's  fees  referred  to  In  above 
section  are  not  considered  part  of  costs,  but 
aa  matter  separate  and  distinct  therefrom. 
Still,  such  fees  bear  some  reaemblance  to 

costs  inasmuch  as  they  are  Incident  to 
Judgment. — Schallert-Ganahl  Lumber  Co.  v. 
Neal,  94  Cal.  192,  198,  29  Pac.  822. 

13.  Same— Coat  at  recording  Ucn  and  at- 
torney's fees  are  required  to  be  provided  tor 
by  court  "as  an  Incident  to  Judgment." — 
Peckham  v.  Fox,  1  Cal.  App.  307,  308,  82 
Pac.  91.  See  Rapp  v.  Spring  Valley  Gold 
Co.,  74  CaL  532,  638,  16  Pac.  325;  Mclntyre 
v.  Trautner,  78  Cal.  449,  21  Pac.  16;  Schal- 
lert-Ganahl Lumber  Co.  v.  Neal,  94  Cal.  182. 
29  Pac.  622;  San  Joaquin  Lumber  Co.  v.  Wel- 
ton,  116  CaL  1,  46  Pac  736,  1087;  Sweeney 
y.  Meyer.  124  CaL  612.  S17,  87  Pac  47». 

14.  Jnrlsdlctlon  of  tiaiass  la  emualMatcd 
actions. — It  Is  In  exercise  of  Its  Jurisdiction 
In  equity  that  superior  court  entertains  suit 
to  enforce  liens  of  mechanics  and  others 
provided  for  In  statute  where  plaintiffs 
unite  in  one  action  to  enforce  their  several 
alleged  liens  for  labor  done  by  them  re- 
spectively upon  certain  mining  ground,  de- 
mand of  each  plaintiff  set  forth  In  support 
of  action  being  In  each  instance  lesa  than 
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three  hun  lred  dollars,  thousrh  In  ag^re^ate, 
claims  amounted  to  mo-e  than  three  hun- 
dred dollars  held  that  superior  court  has 
jurisdiction  to  enforce  Hens  by  virtue  of 
Its  Jurisdiction  In  equity  for  such  several 
amounts,  but  that  court  has  no  Jurlndiction 
to  render  personal  Judgment  under  such 
circumstances  on  any  demand  less  than 
three  hundred  dollars  In  amount,  and  that 
accumulation  of  several  claims  in  one  ac- 
tion can  not  confer  Jurisdiction  to  render 
such  personal  Judgment. — Miller  v.  Carlisle, 
127  CaL  S27,  S29.  69  Pac.  785.  See  Brock 
V.  Bruce,  6  Cal.  279;  Thomas  v.  Anderson,  58 
Cat.  99:  Derby  v.  Stevens,  64  Cal.  287,  30 
Pac.  820;  Cumow  v.  Happy  Valley  Blue 
Gravel  &  Hydraulic  Co.,  68  Cal.  SS2.  9  Pac 
149. 

IB.  Jury  trlaL — ^BCotlon  for  Jury  trial  Is 
properly  denied  by  court  upon  defendant's 
motion  In  consolidated  action,  where  de- 
fendant refuses  to  comply  with  conditions 
upon  which  court  was  willing  to  order  Is- 
sue in  case  to  be  tried  by  Jury,  that  is  that 
defendant  should  make  deposit  of  money 
with  clerk  sutnclent  to  pay  clerk's  and 
BherKTs  fees  for  summoning  jury  and  Jury 
fees  for  one  day  for  twenty  Jurors  estimated 
to  amount  to  sixty  dollars  in  all. — Cnrnow 
T.  Happy  Valley  Blue  Gravel  A  Hydraulic 
Co..  68  CaL  tit,  tU.  9  Pac  149. 

16.  Action  for  foreclosure  of  laborers' 
liens  upon  real  property  as  security  tor 
money  due  to  persons  performlns  manual 
labor  on  same  .is  an  equitable  one,  and 
party  in  such  proceeding  is  not  entitled  as 
matter  of  right  to  Jury  trial. — Curnow  v. 
Happy  Valley  Blue  Gravel  &  Hydraulic  Co., 
68  Cal.  262,  264,  9  Pac.  149.  See  Soclete 
Francalse  T.  Selhelmer,  57  Cal.  623. 

IT.  Lien  of  attorner'*  fee*. — Attorney's 
fees  are  lien  upon  property  foreclosed. — 
Reid  V.  Clay,  134  Cal.  207.  215,  216,  66  Pac. 
262;  Peckham  v.  Fox,  1  Cal.  App.  307,  308,  82 
Pac.  91,  92.  See  Rapp  v.  Spring  Valley  Gold 
Co.,  74  Cal.  682,  16  Pac  326;  Helntyre  v. 
Trautner,  78  Cal.  449,  21  Pac.  li;  Schallert- 
Oanahl  Lumber  Co.  v.  Neal,  94  Cal.  192, 
89  Pac  622;  San  Joaquin  Lumber  Co.  v.  Wei- 
ton,  lis  Cal.  1,  4S  Pac.  736,  1067. 

18.  HIsJelBdciv^cttoma  for  Unm  «pon 
mlnlag  claims. — In  action  to  foreclose  labor- 
ers' lien,  plaintiff  being  assignee  of  Hens 
for  labor  performed  upon  several  mining 
claims  owned  and  operated  by  one  owner, 
held  under  circumstances  several  claims  all 
adjoining  each  other  are  to  be  considered  as 
one  piece  of  property  for  purpose  of  liens, 
and  that  there  was  no  misjoinder  of  causes 
Of  action.— Malone  v.  Big  Flat  Gold  Min.  Co.. 
76  CaL  678,  688,  18  Pac  772. 

19.  PreBLMtwe  aetton. — Action  to  fore- 
close mechanics'  Hen  can  not  be  maintained 
until  debt  for  which  lien  is  made  and  held 
as  security  has  become  payable.  In  such 
action,  as  in  all  other  actions,  complaint 
must  show  cause  of  action,  otherwise  It  will 
nut  support  Judgment. — Harmon  v.  Ash- 
tr.ead,  60  CaU  439,  441.    See  Abbe  v.  Marr, 


14  CaL  210;  Frisch  v.  Caler,  21  Cal.  71:  Kln- 
sey  V.  Wallace,  86  CaL  463;  Roberts  v. 
TreadwelL  60  CaL  620,  621. 

ao.  PleadlBC  —  Attorney's  fee*. — Allow- 
ance of  attorney's  fees  Is  an  Incident  of 
Judgment,  and  is  to  be  fixed  by  court.  Ir- 
respective of  any  averment  In  complaint. — 
Pacific  Mut,  Life  Ins.  Co.  v.  Fisher,  106  CaL 
224,  234,  39  Pac.  7B9.  See  Rapp  v.  Spring 
Valley  Gold  Co.,  74  Cal.  632.  16  Pac.  325; 
Mulcahy  v.  Buckley,  100  CaL  484.  490,  86 
Pac  144. 

XI.  Banc  —  Cavae  mt  aetloa. — Perfect 
statement  of  defective  cause  of  action  Is 
not  cured  by  failure  to  answer  or  by  ver- 
dict.— Harmon  v.  Asbmead,  60  Cal.  488,  448. 
See  Abbe  v.  Marr,  14  Cal.  210;  Choynskl  v. 
Cohen,  39  Cal.  501,  502;  Township  of  Lin- 
coln v.  Cambria  Iron  Co.,  103  V.  3.  412,  26 
L.  ed.  61S. 

22.  Same — No  allcKatlaBM  mm  to  attoracr'a 
fees  iM  BccMsary  In  complaint,  and  no  find- 
ing Is  necessary,  since  above  section  pro- 
vides that  court  must  allow  attorney's  fees 
In  superior  and  supreme  courts. — Ah  Louis 
V.  Harwood.  140  CaL  500.  607.  74  Pac.  41. 

as.  Same-^lsht  to  attoraey**  fee*  la  de- 
pemdmt   apm   rickt   mt   Utn  natnmlly^ 

Bates  V.  Santa  Barbara  County,  90  CaL  643, 
64S.  87  Pac  488. 

S4.  Separata  awaera, — ^Where  action  is 
brought  under  above  section  in  which  num- 
ber of  persons  Join  In  same  action  claiming 
liens  against  same  property,  trial  court  does 
not  err  In  refusing  to  grant  separate  trial 
upon  each  cause  of  action. — Curnow  v. 
Happy  Valley  Blue  Gravel  &  Hydraulic  Co., 
68  CaL  262.  263.  9  Pac.  149. 

2S.  Separate  atatemcnt  of  eannes  of  ac-j 
tlon  Is  suflftcient  where  there  is  distinct 
statement  of  facts  as  to  each  lien,  as  there 
Is  no  necessity  that  they  should  be  num- 
bered or  otherwise  formally  designated. — 
Booth  V.  Pendola.  86  CaL  S«,  42.  23  Pac  200 
26  Pac  1101. 

M.    Stlpnlatloa  aa  to  attonicy**  fcca,~ 

Where  stipulation  as  to  attorney's  fees  is 
entered  into  through  misunderstanding  ap- 
plication should  first  be  made  to  trial  court 
to  be  relieved  from  auch  stipulation.  Where 
this  1b  not  done  allowance  made  by  trial 
court,  where  It  could  not  be  said  that 
amount  is  not  reasonable,  will  not  be  dis- 
turbed.— Rapp  v.  Spring  Valley  Gold  Co., 
74  Cal.  682,  635.  16  Pac.  325. 

2T.  Trial  court — Hnat  allow  attorney's 
fees. — Application  for  attorney's  fees  under 
above  section  must  be  made  to  superior 
court. — San  Joaquin  Lumber  Co.  v.  Welton, 
116  Cal.  1,  6,  46  Pac  735.  1067. 

28.  Fixing  of  attorney's  fees  la  duty  de- 
volved upon  trial  court  by  statute.  San 

Joaquin  Lumber  Co.  v.  Welton.  116  CaL  1, 
46  Pac.  735,  1067;  Sweeney  v.  Ueyer,  184 
Cal.  512.  57  Pac  479. 

29.  Duty  Is  Imposed  upon  trial  court  of 
providing  for  costs  of  recording  Hen  and  for 
attorney's  fees  as  incident  to  judgment.  
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Peckham  v.  Fox,  I  Cal.  App.  307,  308,  82 
Pac.  91,  92. 

80.  Sani»— Scrvlves  on  appeal. — Reason- 
able fee  for  services  of  attorney  in  supreme 
court  may  be  allowed  under  above  section 
and  trial  court  may  be  directed  upon  the 
going  down  of  remittitur  to  make  such  al- 
lowance.— West  Coast  Lumber  Co.  v.  New- 
klrk,  80  Cal.  275,  281,  22  Pac.  2$1. 

SI.  Where  allowance  Is  made  by  trial 
court  for  attorney's  fees  without  indicating 
that  It  Intended  to  limit  such  allowance  for 
services  In  superior  court.  If  for  any  reason 


further  allowance  la  proper  for  services  in 
supreme  court,  application  therefor  should 
be  made  to  trial  court  where  propriety  of 
allowance  aa  well  as  amount  to  be  allowed 
can  be  more  readily  determined. — Williams 
V.  Gaston,  127  Cal.  641,  642,  60  Pac.  427. 

22.  Attorney's  fees  may  be  allowed  un- 
der above  section  In  supreme  court  aa  well 
as  In  superior  court. — Clark  v.  Taylor.  91 
Cal.  622,  664,  27  Pac.  860;  West  Coast  Lumber 
Co.  V.  Newklrk,  80  Cal.  275.  281,  22  Pac.  251; 
Smith  V.  Solomon.  84  Cal.  537,  24  Pac.  286: 
Harlan  v.  Stufflebeem,  87  Cal.  608,  613,  25 
Pac.  686. 


§1196.  ATTACHMENT,  ETC.,  AGAINST  MATERIALS.  Whenever  ma- 
terials shall  have  been  furnished  for  use  in  the  construction,  alteration,  or 
repair  of  any  building  or  other  improvement,  such  materials  shall  not  be  sub* 
ject  to  attachment,  execution,  or  other  legal  process,  to  enforce  any  debt  due 
by  the  purchaser  of  such  materials,  except  a  debt  due  for  the  purchase-money 
thereof,  so  long  as  in  good  faith  the  same  are  about  to  be  applied  to  the 
construction,  alteration,  or  repair  of  such  building,  mining  claim,  or  other 
improvement. 

History:  Enacted  March  11,  1872;  amendment  approved  March  30, 
1874,  Code  Amdts.  1873-4,  p.  412;  repeal  by  Code  CommlBslon,  Act 
March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  190.  held  unconstitutional, 
see  history,  S  6  ante. 

See,  ante.  1  1183  and  note.  tacked  at  aalt  ot  the  contraetor**  vredltara. 

As  to  the  llabUlty  «f  materials  t«  be  at-  ^as.  1818A,  876. 

§  1197.  UEN  DOES  NOT  IMPAIR  RIGHT  07  PERSONAL  ACTION  TO 
RECOVER  DEBT.   Nothing  contained  in  this  chapter  shall  be  construed  to 

impair  or  affect  the  right  of  any  person  to  whom  any  debt  may  be  due  for 
work  ,  done  or  materials  furnished  to  maintain  a  personal  action  to  recover 
said  debt  against  the  person  liable  therefor ;  and  the  person  bringing  such  per- 
sonal action  may  take  out  an  attachment  therefor,  notwithstanding  his  lien, 
and  in  his  affidavit  to  procure  an  attachment  need  not  state  that  his  demand 
is  not  secured  by  a  lien ;  but  the  judgment,  if  any,  obtained  by  the  plaintiff  in 
such  personal  action  shall  not  be  construed  to  impair  or  merge  any  lien  held 
by  said  plaintiff  under  this  chapter;  provided,  only,  that  any  money  collected 
on  said  judgment  shall  be  credited  on  the  amount  of  such  lien  in  any  action 
brought  to  enforce  the  same,  in  accordance  with  the  provisions  of  this  chapter. 

History:  Enacted  March  11,  1872;  unendment  approved  March  24, 
1874,  Code  Amdts.  1873-4.  p.  351;  May  1.  1911,  Stats,  and  Amdts. 
1911,  p.  1319. 

MECHANICS'  LIEN  — BIOHT  TO  FORE-        As  to  rlsht  of  Motwy  Jndvmeat  mmt  iMt  or 
CLOSE  AND  PUBSUE  OTHEB  BEME-        waived  br  praecedlns  to  cafores  Uea.  see. 
DIES,  SIMULTANEOUSLY.  ante,  1 1194  and  note  pars.  7,  8. 

1.  Action  upon  implied  contract.  Acttaa  upon  implied  eoatract. — Stat- 

2.  Payment  of  third  instalment  wlien  building     »*•  expressly  or  by  necessary  Im- 

IB  completed.  plication  prohibit  an  action  upon  Implied 

contract  to  recover  value  of  labor  or  mate- 
A.    to    llbersl    construction,    see.    post.      rjais.  although  such  value  may  exceed  one 
I  1203a,  "Sec.  14."  thousand  dollars. — Rebman   v.  San  Gabriel 

As  to  rlskt  tm  enforce  mcelinnloa'  Ilea  and  Valley  Land  &  Water  Co.,  93  Cal.  S90,  394. 
to  parsve  otker  remedies  ■ImnltaneoDsly,  30  Pac.  564.  See  Ktesslff  v.  Allspauf^h.  9i 
see  3  Ann.  Caa.  1100.  Cal.  231,  234,  13  L.  R.  A.  418,  27  Pac.  «53- 
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but  see,  ante,  |  1183  and  note  paragraphs 
304,  305.  showing  that  case  of  Rebman  v. 
iS&n  Gabriel  Valley  Land  A  Water  Co,  has 

ueen  overruled. 

2.  Parment  of  third  liutalraeat  wbrn 
bultiiinK  Is  eotupleled  doea  not  affect  or  Im- 


pair any  claim  or  lien  of  materl^man  where 
right  of  such  materialman  would  have  been 
no  different  If  payment  had  been  made  two 
days  later,  when  certificate  of  approval  was 
given. — Valley  Lumber  Co.  v.  Struck,  141 
Cal.  266,  271,  80  Pac.  406. 


§1198.   RULES  07  PRACTICE.   Except  aa  otherwise  provided  in  this 
chapter,  the  provisions  of  part  two  of  this  code  are  applicable  to,  and  consti- 
tute the  rales  of  practice  in,  the  proceedings  mentioned  in  this  chapter. 
Hlatory:    Enacted  March  11,  1872. 

See,  ante,  B  1183  and  note. 

§1199.  NEW  TRIALS  AND  APPEALS.  The  provisions  of  part  two  of 
this  code  relative  to  new  trials  and  appeals,  except  in  so  far  aa  they  are  incon- 
sistent with  the  provisiozis  of  this  chapter,  apply  to  the  proceedings  mentioned 
in  this  chapter. 

History:   Enacted  Harch  11,  1872. 
See,  ante,  B  U88  and  note. 


§1200.   WHERE  CONTRACTOR  FAILS  TO  PERFORM  CONTRACT. 

[Kepealed.] 

History:    Enacted  March  18,.  188&.  Stats,  and  Amdts.  1884-6.  p. 
146;  repeal  approved  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1319. 

prior  to  its  repeal  In  I9I1,  there  la  recog- 
nized the  right  of  a  contractor  to  terminate 
a  building-contract  by  abandonment  of  the 
work,  and  provision  made  aa  to  a  method  of 
arriving  at  the  proportion  of  the  contract- 
price  applicable  to  liens  in  tiiat  event;  and 
under  it,  in  case  of  abandonment,  tlie  per- 
formance of  the  contract  came  to  an  end, 
and  the  rights  of  all  partlea  thereunder 
were  to  be  adjusted  as  so  they  did. — Pacific 
Mfff.  Co.  V.  Perry,  40  Cal.  App,  708,  181  Pac. 
820. 

3.  Same  —  Same  —  Amonnl  applicable  ts 
VajnMUt  of  Uena — Proper  andlnsii. — In  the 
case  of  an  action  to  foreclose  liens  under  a 
contract  concluded  by  abandonment,  under 
the  provisions  of  the  above  section  aa  It 
stood  prior  to  Its  repeal  In  1911.  the  court, 
having  found  that  at  the  time  of  the  aban- 
donment the  contract  had  been  completed 
to  a  given  per  cent  of  the  whole,  it  properly 
held  that  such  per  cent  of  tlie  contract- 
price,  less  the  payments  made  to  the  con- 
tractor, was  applicable  to  the  discharge  of 
such  abandonment;  the  actual  cost  of  com- 
pleting the  building  being  Immaterial.— Pa- 
cific Mfg.  Co.  V.  Perry.  40  Cal.  App.  708,  181 
Pac.  820. 

4.  Sam^-Talm  sf  work  pertormefr— Snf- 
flclency  of  flndloKs, — ^In  an  action  to  fore- 
close a  contractor's  and  materialman's  Hens 
under  the  above  section,  prior  to  Its  repeal 
In  1911,  where  the  contract  had  not  been 
completed  and  the  work  abandoned  by  the 
contractor,  a  finding  by  the  court  that  the 
value  of  the  work  and  materials  already 
done  and  finished  at  the  time  of  the  aban- 


MECHANICS'  LIEN— ABANDONMENT 
OP  OONTBACT. 

1.  Abandonment  of  contract — Aa  to  what  it 

is. 

2.  Same — Payment  of  liens — Proportion  of 

contract-price  applicable. 

3.  Same — Same — Amount  applicable  to  pay- 

ment of  Hena — Proper  findings. 

4.  Same — ^Talue  of  work  performed — Suffi- 

ciency of  finding. 

5.  Breach  of  contract — ^Nonpayment  of  in- 

stalment. 

6.  Construction  of  section — In  general. 

7.  Contract-price  —  Payable  in  instalments — 

Abandonment  of  contract  —  Portion  of 
contract-price  available  for  liens. 

8.  Credits — Owner  ia  entitled  to  allowanee  of 

lawful  credits. 

9.  Effect  of  failure  of  owner  to  comply  with 

section. 

10.  Failure  of  contractor  to  perform  contract 
—Construction. 

See,  ante,  S  1183  and  note. 

1,  Abaadoanwut  of  contniet— Aa  tv  what 

It  in. — Contractor  abandons  contract  as  con- 
templated In  above  section  when  ha  leaves 
oft  work  without  cause;  and  subcontractor's 
rights  in  such  case  are  measured  by  provi- 
sion of  above  section. — Oolden  Gate  Lumber 
Co.  V.  Sahrbacher,  105  Cal.  114,  116,  38  Pac. 
635. 

2.  Same — ^PByaieat  o(  Hens'  ■Proportion 
of  rontraet-prlcc  applloable. — Under  the  pro- 
vialona  of  the  above  section,  as  It  existed 
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donment  by  the  contractor.  Including  mate- 
rials then  actually  delivered  and  on  the 
ground,  estimated  as  nearly  as  may  be  by 
the  standard  ot  the  whole  contract-price, 
exclusive  of  the  extra  worlc,  waa  a  stated 
aggregate  sum,  being  a  given  per  cent  of 
the  contract-price,  on  account  of  which 
mere  had  been  paid  the  contractor  at  the 
time  of  the  abandonment  of  the  work  a 
stated  sum,  followed  by  a  finding  aa  to  the 
reasonable  value  of  the  extra  work  per- 
formed under  authorization  from  the  ownera, 
the  amount  paid  on  account  thereof,  and 
the  balance  due  therefor,  was  held  to  be 
a  sufflclent  finding  of  fact. — Pacific  Mfg.  Co. 
V.  Perry,  *0  Cal.  App.  708,  181  Pac.  820. 

B,  Breach  of  contract  —  NoapBymeDt  of 
tnatalmcBt  of  contract-price  when  due  Is 
such  breach  of  contract  as  to  Justify  con- 
tractor in  leaving  work  and  recovering  upon 
quantum  meruit. — Porter  v.  Arrowhead  R. 
Co.,  100  Cal.  600,  35  Pac.  146;  Golden  Gate  U 
Co.  V.  Sahrbacher,  lOS  Cal.  114,  116,  88  Pac. 
635. 

0.    Construrtlon  of  aectlon— -In  gcncrol. — 

See,  ante,  i  1183,  note  pars.  146-150. 

T.  Co  at  met -price— Parable  In  Iniitalmenta 
—Abandonment  of  contract— Portion  of  con- 
trnct-prlce  nvallable  for  llenM. — In  a  case  In 

which  a  building-contract  provided  that 
seventy-Rve  per  cent  of  the  value  of  the 
labor  performed  and  materials  furnished 
during  each  month  was  to  be  paid  on  the 
first  day  of  the  succeeding  month  until  final 
acceptance  of  the  building  of  the  remain- 
ing twenty-flve  per  cent  thirty-five  days 
after  such  acceptance,  and  the  contract  was 
abandoned  before  completion  of  the  build- 
ing, the  proper  amount  for  the  court  to 
take  as  a  basis  tor  the  calculation  of  the 


portion  of  the  contract-price  available  to 
materialmen  and  applicable  to  the  satis- 
faction of  their  liens,  under  the  provisions 
of  the  above  section  as  it  stood  before  its 
repeal,  waa  the  total  value  of  the  work  and 
materials  placed  on  the  land  before  such 
abandonment  and  not  the  amount  of  money 
which  had  been  paid  to  the  contractor  at 
the  time  of  abandonment. — Belltngham  Bay 
Lumber  Co.  v.  Hopkins,  S4  Cal,  App.  S34.  168 
Pac.  159. 

8.  Credit*— Owner  im  entitled  to  nllow- 
ance  of  lawful  credits  under  this  section 
and  to  deductions  therefor  from  unpaid  In- 
stalments of  contract-price. — Reed  v.  Nor- 
ton. 90  Cal.  590.  693.  26  Pac.  767.  27  Pac.  426. 

0.  ICnect  of  fallnre  of  owner  to  complr 
nitfa  Hcctlon. — Where  owner  does  not  choose 
to  avail  himself  of  mode  of  limiting  his 
liabilities  provided  In  this  section  labor 
done  and  materials  furnished  by  all  persons 
mentioned  in  section  11S3,  ante,  shall  be 
deemed  to  have  been  done  and  furnished  at 
personal  Instance  of  owner,  and  they  shall 
have  lien  for  value  thereof. — Willamette 
Steam  Mill  Lumber  &  Mfg.  Co.  v.  Los  An- 
geles  College  Co..  94  Cal.  229,  237,  29  Pac. 
625. 

lA.  Fallnre  of  contractor  to  perform  con- 
tract—Cow*  tmcti  on. — Where  a  building  con- 
tract had  been  abandoned  by  the  contrac- 
tor prior  to  completion  the  portion  of  tha 
contract-price  applicable  to  the  Hens  of 
other  persona  than  the  contractor  prior  to 
the  repeal  ot  this  section,  the  actual  value 
of  the  work  and  materials  was  not  the  test, 
but  the  value  estimated  as  near  as  may  be 
by  the  standard  of  the  whole  contract-price. 
— Olson'Mahoney  Lumber  Co.  v.  Dunne  Inv. 
Co..  30  Cal.  App.  3S2,  169  Pac.  178. 


§  1200a.   [No  such  seotion.] 

Editorial  Note:  Section  13  of  chapter  281  of  the  Laws  of  1911 
(Stats,  and  Amdts.  1911.  p.  1319),  purports  to  repeal  S9  1183,  1200  and 
1200a  of  the  Code  of  CItU  Procedure.  There  is  no  such  section  In  that 
code  as  §  1200a.  Turning  to  the  title  of  the  act  we  Sod  the  purpose  of 
the  legislature,  as  expressed  In  the  title  to  the  act,  was  to  repeal 
§§  1183.  1200  and  1203a;  but  this  they  manifestly  did  not  do.  This  mis- 
take in  the  difference  between  the  title  of  the  bill  and  the  proTislons 
in  Sec.  13  ot  the  act  is  a  defect  inherent  in  the  bill  at  the  time  it  was 
drafted,  and  was  carried  through  all  the  progressive  stages  and  signed 
as  a  law  wltti  this  Inherent  defect.  There  la  a  failure  to  comply  with 
i  24  Of  art.  IV  of  the  Constltntlon.  Just  what  the  effect  will  be  on  the 
repeals  there  attempted  is  for  the  courts  to  say;  but  It  is  manifest  that 
S  1203a  was  not  repealed  as  the  legislature  Intended. 


§  1201.  WRITTEN  CONSENT  TO  WAIVE  CLAIMS.  It  shall  not  be  com- 
petent for  the  owner  and  contractor,  or  either  of  them,  by  any  term  of  their 
contract,  or  otherwise,  to  waive,  affect,  or  impair  the  claims  and  liens  of  other 
persons,  whether  with  or  without  notice,  except  by  their  written  consent,  and 
any  term  of  the  contract  to  that  efEect  shall  be  null  and  void. 

History:    Enactment  approved  March  18,  1885.  Stats,  and  Amdts. 
1884-6,  p.  146. 

1.  Conalrncllon. — ^Thls  section  does  not  thousand  dollars. — Southern  Cat.  Lumber 
apply  where  contract-price  la  leas  than  one      Co.  v.  Jones,  ISS  Cal.  248,  245,  SK  Pac  378 
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§  1202.   WHAT  FOBFEITS  LI£N.   Any  person  who  shall  wilfully  give  a 

false  notice  of  his  claim  to  the  owner  under  the  provisions  of  section  one  thou- 
sand one  hundred  and  eighty-four  shall  forfeit  his  lien.  Any  person  who  shall 
wilfully  include  in  his  claim  filed  under  section  one  thousand  one  hundred  and 
eighty-seven  work  or  materials  not  performed  upon  or  famished  for  the  prop- 
erty described  in  the  claims  shall  forfeit  his  lien. 

History:  Enactment  approved  March  18.  1886,  Stats,  and  Amdts. 
1884-6,  p.  146;  amendment  approved  Hay  1^  1911,  State,  and  Amdts. 
1911,  p.  1319. 


X.  Cosatnictlon. — Provision  in  this  sec- 
tion that  any  person  who  shaH  "wilfully  In- 
clude In  his  claim."  etc..  must  not  only  be 
strictly  construed,  but  evidence  under  which 
it  Is  Invoked  should  be  clear  and  convinclns 
that  violation  was  wilful  and  intentional. — 
SchaUert-Oanahl  Lumber  Co.  v.  Neal,  91 


Cal.  se2,  SS6,  27  Pac.  748;  Pacific  Hut.  Life 
Ins.  Co.  Fisher,  106  Cal.  224,  2S5,  39  Pac 
768. 

As  to  coBatraction  of  aeetloB  venerallK 
see,  ante,  §  1183,  note  pars.  14S-160,  and. 
post,  S  1203a.  "Sec.  14." 


§  1203.   MISTAKE  IN  STATEMENT  NOT  TO  INVALIDATE  LIEN.  No 

mistake  or  errors  in  the  statement  of  the  demand,  or  of  the  amount  of  credits 

and  offsets  allowed  or  of  the  balance  asserted  to  be  due  to  claimant,  nor  in 

the  description  of  the  property  against  which  the  claim  is  filed,  shall  invalidate 

the  lien,  unless  the  court  finds  that  such  mistake  or  error  in  the  statement  of 

the  demand,  credits  and  offsets,  or  of  the  balance  due,  was  made  with  the  intent 

to  defraud,  or  the  court  shall  find  that  an  innocent  third  party,  without  notice, 

direct  or  constructive,  has  since  the  claim  was  filed,  become  the  bona  fide 

owner  of  the  property  Uened  upon,  and  that  the  notice  of  claim  was  so  deficient 

that  it  did  not  put  the  party  upon  further  inquiry  in  any  manner. 

History:  Original  section  enacted  March  18,  1886,  Stats,  and  Amdts. 
1884-5,  p.  147;  repeal  approved  March  15,  1887,  Stats,  and  Amdts. 
1886-7,  p.  155;  enactment  ol  new  section  approved  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  202;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  190,  held  unconstitutional,  see  history, 
I  6  ante;  enactment  approved  May  1,  1911,  Stats,  and  Amdts.  1911.  p. 
1319. 

terlals  to  contractor,  held  not  to  apply  to 
persons  advancing  moneys  for  use  by  con- 
tractor under  contract  with  him  for  divi- 
sion of  profits  where  such  contract  did  not 
create  partnership. — Cadenasso  v.  Anton- 
elle.  127  Cal.  382,  387,  69  Pac.  766. 

As  to  cosstraetlOB  mt  acetlin,  see,  post, 
1 1203a.  '^ec.  14." 

3.  CoBstltvtiraBlltT'  of  «eelloa. — Provi- 
sions of  above  section  requiring  that  building 
contract  shall  be  accompanied  by  bond  are 
unconstitutional  and  void. — Oibba  v.  Tally, 
133  Cal.  873,  877.  60  R.  A.  815,  96  Pac. 
870;  Shaughnessy  v.  American  S.  Co.,  138 
Cal.  643.  545,  69  Pac.  260,  71  Pac.  701;  Snell 
V.  Bradbury.  139  Cal.  S79,  380,  73  Pac.  150. 

3.  Above  section  Is  unconstitutional.  — 
Montague  v,  Furness,  145  Cal.  206,  206,  78 
Pac.  240.  See  San  Francisco  Lumber  Co.  v. 
Bibb.  139  Cal.  192,  193,  194,  72  Pac.  964;  139 
Cal.  325.  326.  73  Pac.  864. 

4.  DlMtlnsnlsIird  from  Mangrum  v- 
Truesdale,  128  Cal.  145,  SO  Pac.  776;  Carpen- 


MECHANICS'  LIEN  — WHAT  PORPBITS 
LIEN. 

1.  ConstmcUoD — Language  of  statute. 
2-  8.  Constitutionality  of  section. 

7.  Same — Question  not  involved. 

8.  Filing  of  undertaking  essential. 

9.  Lien  on  real  property — Is  entirely  differ- 

ent from  personal  obligation. 

10.  Notice  of  claim  of  lien — Mistake  in  not 

to  invalicbte— Variance  fatal,  when, 

11.  Behooihouse  —  Bond  for  oonstmotion  — 

Estoppel  to  deny  liability. 

12.  Statement  of  amoimt  in  contract. 

13.  Testimony  as  to  cliaracter  of  bond. 
See,  ante,  I  1183  and  note. 

1.  Conatractioii — LaBraase  of  statnte. — 
Meaning  to  be  given  clause  In  undertaking 
which  follows  language  of  statute  to  effect 
that  bond  shall  Inure  to  benefit  of  persons 
who  performed  labor  for  or  furnished  ma- 
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ter  V.  Furrey.  128  Cal.  CSS.  61  Pac.  J69  (In 
firat  of  which  cases  no  question  was  raised 
aa  to  constitutionality  of  section,  and  sec- 
ond of  which  cases  attacked  validity  of  law 
upon  Krounds  only,  first,  that  subject  was 
not  expressed  In  title  of  the  act,  and  sec- 
ond, that  It  was  special  law);  Oibbs  v. 
Tally,  133  Cal.  873,  S77,  60  L.  R.  A.  816,  65 
Pac.  970;  Shauffhnessy  v.  American  Surety 
Co.,  138  Cal.  543,  646,  66  Pac  360,  71  Pac. 
701. 

6.  Requirement  of  bond  Is  entirely  out- 
side of  protection  of  constitutional  provi- 
sion as  to  mechanics'  Hen  and  is  in  viola- 
tion of  the  safeguard  of  both  the  state  and 
federal  constitutions.  —  ShaUKhnessy  v. 
American  Surety  Co.,  138  Cal.  643,  545,  69 
Pac.  250,  71  Pac.  701. 

Am  to  proTlMlone  In  Mcctlon  1184,  ante,  be- 
tas nBConatltntloiial  npon  r«B«aninK  etn- 
Vloycd  In  declaring  this  section  nnconatltn- 
tlonnl,  see,  ante,  {  1184  and  note  par.  13. 

6.  Above  section  Is  not  unconstitutional. — 
Carpenter  v.  Furrey,  128  Cal.  665,  668,  61 
Pac.  369;  Olbbs  v.  Tally.  6  Cal.  Unrep.  621, 
63  Pac.  168,  169. 

See  pars.  2-4,  this  note. 

7.  Snme — Qumtlan  not  InvolTed. — Valid- 
ity of  statutory  bond  upon  building  con- 
tract held  not  to  Involve  question  aa  to 
constitutionality  of  section.— Peoples  Lum- 
ber Co.  V.  GlUard,  136  Cal.  66,  67,  68  Pac. 
676. 

8.  PUIbv    of    udertaklns  ewientlal^ 

Failure  of  oWner  and  contractor  to  see  that 
law  Is  compiled  with  and  that  undertak- 
Ingr  Is  duly  and  properly  filed,  renders  un- 
dertaking- worthless  and  materialmen  and 
laborers  in  such  case  have  remedy  against 
owner  and  contractor  for  such  damages  as 
they  may  have  suffered. — Mangrum  v. 
Truesdale,  128  Cal.  146,  147,  60  Pac.  775. 

n.  Lien  om  real  vropertr  — Is  entlrelr 
different  from  personal  obllKatlon  in  form 
of  bond;  the  latter  Is  not  included  In  the 
former  and  is  totally  different  kind  of  se- 
curity.— Shaughneasy  v.  American  Surety 
Co..  138  Cal.  B43,  545,  69  Pac.  250,  71  Pac.  701. 

10.  Notice  of  elalm  of  lien — Mistakes  In 
not  to  Invalidate — Varlanee  fatal,  whca. — 

Under  the  provisions  of  the  above  section 


no  mistakes  or  errors  in  the  stateinent  of 
the  demand  or  claim  of  lien,  or  '^t  the 
amount  of  credits  and  off-sets  allowed,  or 
of  the  balance  asserted  to  be  due  clalmaot. 
or  In  the  description  of  the  pioperty 
against  which  the  claim  is  filed  shall 
have  the  effect  to  invalidate  the  claim 
of  lien;  but  this  savins  clause  does  not  go 
far  enough  to  relieve  the  claimant  froin 
making  a  "statement  of  the  price,"  and 
when  ,  payable,  required  under  the  provi- 
sions of  section  1187,  ante,  and  that  where 
there  ia  a  material  variance  between  the 
price  and  terms  of  payment  as  set  forth  In 
the  notice  of  claim  and  the  statement  In 
the  proposal  of  sale  which  resulted  in  the 
contract  will  be  fatal  to  the  validity  of  the 
Hen. — Schultheiss  Bros.  Co,  v.  Hunsiker,  42 
Cal.  App.  TS,  183  Pac.  347. 

Aa  to  notice  of  llm  KeacraUr*  see,  ante, 

g  1187;  note  pars.  868,  428-426. 

11.  Schoalbonac— Boad  for  coastroetlon— 
Estoppel  to  deny  liability. — Contractor  who 
delivers  bond  for  construction  of  school- 
house  as  an  independent  security  and 
thereby  induces  party  to  maHe  full  payment 
of  contract-price  for  construction  of  build- 
ing, is  In  no  position  to  deny  hia  liability 
upon  it,  and  he  Is  estopped  to  dispute  truth 
of  particular  recital  contained  In  bond  as 
to  such  fact. — Union  Sheet  Metal  Works  v. 
Dodge,  129  Cal.  390,  394,  395.  62  Pac.  41. 
See  Klesslg  v.  AUspaugh,  91  Cal.  234,  27 
Pac.  662:  Klesslg  v.  AUspaugh,  99  Cal.  454, 
84  Pac.  106. 

12.  Statement  of  amonat  la  contract. — 

Contract  Is  not  void  under  above  section  be- 
cause amount  agreed  to  be  paid  thereunder 
la  not  stated  in  contract  died  for  record 
only  where  contract  does  not  show  on  its 
face  whether  such  amount  is  greater  or  less 
than  one  thousand  dollars. — Snell  v.  Brad- 
bury, 189  Cal.  379.  380,  73  Pac.  ISO. 

18.    Testimony  as  tm  character  of  bond. — '■ 

Court  does  not  err  in  sustaining  objection 
to  question  asked  of  witness  In  cross-es- 
amlnation  as  whether  he  relied  upon  statu- 
tory bond  at  time  of  entering  into  contract, 
as  it  la  not  province  of  witnesses  to  deter- 
mine as  to  whether  bond  is  common-law 
bond  or  statutory  bond. — Union  Sheet  Meta.1 
Works  V.  Dodge,  139  Cal.  390,  397.  62  Pac.  41. 


§  1203a.  MISTAKES  OR  ERRORS  IN  STATEMENT  NOT  TO  INVAL- 
IDATE.  No  mistakes  or  errors  in  the  statement  of  the  demand,  or  of  the 

amount  of  credits  and  offsets  allowed,  or  of  the  balance  asserted  to  be  due  to 
claimant,  nor  in  the  description  of  the  property  against  which  the  claim  is 
filed,  shall  invalidate  the  lien,  unless  the  court  finds  that  such  mistake  or  error 
in  the  statement  of  the  demand,  credits  and  offsets,  or  of  the  balance  due,  was 
made  with  the  intent  to  defraud,  or  the  court  shall  find  that  the  innocent  third 
party,  without  notice,  direct  or  constructive,  has  since  the  claim  was  filed, 
become  the  bona  fide  owner  of  the  property  liened  upon,  and  that  the  notice  of 
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claim  was  so  deficient  that  it  did  not  put  the  party  upon  further  inquiry  in 
any  manner. 

History:  Enactment  approved  March  22,  1907,  Stats,  and  Amdts. 
1907,  p.  858;  Kerr's  Stats,  and  Amdts.  1906-7,  p.  482;  re-enacted  ver- 
batim adllteratlm,  but  numbered  §  1203;  but  as  9  1203  was  not  re- 
pealed, for  the  reasons  stated  In  editorial  note  to  S  1200a,  ante,  the 
numbering  §  1203a  is  retained  rather  than  S  1203[2]. 

Editorial  Note:  The  effort  of  the  legislature  at  the  session  of  1911 
to  repeal  the  above  section  was  manifestly  insufficient  to  accomplish 
that  object.   See  editorial  note  to  S  1200a.  ante. 


mechanics'  lien— mistake  in 
statement  not  to  in- 
VjVlidate  lien. 

1.  Construction  of  section — As  not  retroaetiTe. 

2.  Price  of  materials — Immaterial  variance. 
See,  ante.  S  1183  and  note. 

1.  Comst  ruction  of  section — A*  not  retro- 
■etlve. — As  to  generally,  see.  ante,  !  118S, 
note  par.  lEl. 


2.  Price  o(  malerlnl* — Immaterial  varU 
■nee. — A  claim  of  lien  which  states  the  con- 
tract-price for  materials  furnished  ia  not 
Invalid  becauae  a  amall  part  of  the  mate- 
rials were  furnished  under  an  implied  con- 
tract to  pay  their  reasonable  value,  the 
total  amount  due  being  correctly  stated 
and  there  being:  an  absence  of  fraud  or  In- 
tentional misrepresentation. — Jarvls  v.  Frey 
17S  Cal.  687,  166  Fac.  997. 


Sec.  14.    [CONSTRUCTION  TO  BE  PLACED  ON  ACT.]    The  provisions 

of  this  act  shall  be  liberally  construed  with  a  view  to  effect  its  purpose.  They 

are  not  intended  as  a  re-enactment  of  the  provisions  of  former  statutes,  with 

the  policy  heretofore  impressed  upon  the  same  by  tiie  courts  of  this  state,  but 

are  intended  to  reverse  that  policy  to  the  extent  of  making  the  liens  provided 

for,  direct  and  independent  of  any  account  of  indebtedness  between  the  owner 

and  contractor,  thereby  making  the  policy  of  this  state  conform  to  that  of 

Nevada  and  other  Pacific  coast  states. 

History:  Enactment  approved  May  1,  1911,  and  the  above  provision 
coustitutins  section  14,  of  act  adding  to,  amending  and  repealing  sec- 
tions ot  Chapter  II.  Stats,  and  Amdts.  1911,  pp.  1319,  1320. 


[Chapter  III  of  Title  IV  of  Part  III  of  the  Code  of  Civil  Procedure  and  each  and  every 
section  of  said  Chapter  .  Ill  are  repealed  and  a  new  Chapter  III  is  substituted  to  take  the 
place  thereof  in  said  code  to  read  as  follows:] 

CHAPTER  nr. 

CEBTATN  LIENS  FOE  SALARY  AND  WAGES. 

S  1204.    Preferred  creditora  when  assignment     S  1207.    Dispute  of  claim  or  some  portion 

of  property  is  made.  thereof — costs, 
fi  1205.    Same.    Against  estates.  [|  1207a.]  Distribution  of  proceeds  where  the 

1 1206.   Same.    In  case  of  exeeution  or  at-  entire  claim  can  not  be  paid. 

tachment. 

§1204.  PREFERRED  CREDITORS  WHEN  ASSIGNMENT  OF  PROP- 
ERTY IS  MADE.  When  any  assignment,  whether  voluntary  or  involuntary, 
is  made  for  the  benefit  of  the  creditors  of  the  assignor,  or  results  from  any 
proceeding  in  insolvency  commenced  against  him,  the  wages  and  salaries  of 
miners,  mechanics,  salesmen,  servants,  clerks,  laborers,  and  other  persons,  for 
services  rendered  for  him  within  sixty  days  prior  to  such  assignment,  or  to 
the  commencement  of  such  proceeding,  and  not  exceeding  one  hundred  dollars 
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each,  constitute  preferred  claims,  and  must  be  paid  by  the  trustee  or  assignee 

before  the  claim  of  any  other  creditor  of  the  assignor  or  insolvent. 

HiBtory:  Enacted  March  11,  1872;  amendment  approved  March  24. 
1874,  Code  Amdts.  1873-4,  p.  352;  March  9.  1893,  Stats,  and  Amdts. 
1893,  p.  97;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  191,  held  unconstitutional,  see  history,  { 6  ante ; 
former  section  repealed  and  present  enacted  in  place  thereof  March 
16,  1907,  Stats,  and  Amdts.  1907,  p.  321,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  482. 


WAGES  AND  SALARIES— PBEFEKRED 
IN  ASSIGNMENTS. 

1.  Assignment    for    benefit    of  creditoTS — 

Preferences. 

2.  Preferences — Effect  of  special  contract. 

1.  AnHlKBniftMt  tor  braeat  ot  credlKwiH— 
Preferences. — Held  to  apply  to  all  BSsl^n- 
mentB  within  the  definition  ot  the  language 
used,  and  not  to  be  limited  to  assignments 
made  in  Insolvent  proceedings,  or  under  the 
terms  ot  sections  1449  et  seq..  Civil  Code. — 
Bank  of  Visalla  v.  DUIonwood  Liumber  Co.. 
148  Cal.  17,  82  Fac.  874. 


As  to  asslgamenta  for  beneBt  of  creditors 
In  Keaeral,  see  Kerr's  Cyc.  Civ.  Code,  Sd  ed., 
is  3449-S473  and  notes. 

X.  Prcf ereacce  —  Bflect  of  special  cm- 
tract. — The  principal  creditors  of  a  corpora- 
tion debtor  bind  only  themselves  by  a 
special  agreement  that  one  of  their  number 
who  undertakes  the  management  of  the 
business  of  the  corporation  for  the  benefit 
of  ita  creditors  shall  be  preferred  to  the  ex- 
tent ot  his  salary  and  the  advances  made 
by  him  for  the  purpose  of  financing  the 
business;  and  the  rights  of  the  laborers 
hereunder  can  not  be  affected  thereby.— 
Bank  of  Visalla  v.  DUIonwood  Lumber  Co.. 
148  Cal.  26.  88  Pac.  374. 


§  1205.  SAME.  AGAINST  ESTATES.  Upon  the  death  of  any  employer, 
the  wages,  not  exceeding  one  hundred  dollars  in  amount,  of  each  miner, 
mechanic,  salesman,  clerk,  servant,  laborer,  or  other  employee,  for  work  done 

or  services  rendered  within  sixty  days  prior  to  such  death,  must  be  paid  before 
any  other  claim  against  the  estate  of  such  employer,  except  his  funeral  ex- 
penses, and  expenses  of  the  last  sickness,  the  allowance  to  the  widow  and  infant 
children,  and  the  charges  and  expenses  of  administration. 

History:  Ehiacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  Stats,  and  Amdts. 
1893,  p.  97;  by  Code  Commission,  Act  March  8,  ISOl,  Stats,  and 
Amdts.  1900-1,  p.  191,  held  unconstitutional,  see  history,  §5  ante; 
former  section  repealed  and  present  enacted  In  place  thereof  March 
16,  1907,  Stats,  and  Amdts.  1907,  p.  321,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  482. 

As  to  iwef erred  elaiais  acaiaat  estates  of  deceased  yersaa*,  see,  post,  S|  1843  et  seq. 
and  notes. 

§  1206.   SABIE.  IN  CASE  OF  EXECUTION  OB  ATTAOHBIENT.  Upon 

the  levy  of  any  attachment  or  execution,  not  founded  upon  a  claim  for  labor, 
any  miner,  mechanic,  salesman,  servant,  clerk,  laborer,  or  other  person  who  has 
performed  work  or  rendered  services  for  the  defendant  within  sixty  days 
prior  to  the  levy,  may  file  a  verified  statement  of  his  claim  therefor  with  the 
officer  executing  the  writ,  and  give  copies  thereof  to  the  debtor  and  the  cred- 
itor, and  s\ich  claim,  not  exceeding  one  hundred  dollars,  unless  disputed,  must 
be  paid  by  such  officer  from  the  proceeds  of  such  levy  remaining' in  his  hands 
at  the  filing  of  such  statement. 

If  ao7  claim  is  disputed,  within  the  time,  and  in  the  manner  prescribed  in 
section  twelve- hundred  and  seven,  the  claimant  must  within  ten  days  there- 
after  commence  an  action  for  the  recovery  of  his  demand,  which  action  must 
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be  prosecuted  with  due  diligence,  or  hiR  claim  to  priority  of  payment  is  for- 
ever barred. 

The  officer  must  retain  in  his  possession  until  the  determination  of  such 

action  so  much  of  the  proceeds  of  the  writ  as  may  be  necessary  to  satisfy  the 

claim,  and  if  the  claimant  recovers  judgment,  the  officer  must  pay  the  same, 

including  the  costs  of  suit,  from  such  proceeds. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874.  Code  Amdts.  1873-4,  p.  352;  March  9,  1893,  Stats,  and  Amdts. 
1883,  p.  87;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  191,  held  unconstitutional,  see  history,  i  5  ante; 
former  section  repealed  and  present  enacted  In  place  thereof  March 
16,  1907,  Stats,  and  Aifidts.  1907.  p.  321,  Kerr'e  Stats,  and  Amdts. 
1906-7,  p.  482. 


WAGES  AND  SALARIES— PBIOBITY  IN 
EXECUTION  OR  ATTACHMENT. 

1.  Action  is  not  required. 

2.  Appeal — Jurisdiction — Action  aridng  in 

justices'  court, 

3.  Same — Presumption. 

4.  Assignment  of  claims — Laborers  asserting 

preferred  claims. 

5.  Conflicting  afBdavits — It  is  for  trial  court 

to  determine. 

6.  Constitutional  law — In  general. 

7.  Same — Notice  is  essential  to  eonstitution- 

ality  of  act, 

8.  Equitable  jurisdiction  of  court  can  not  be 

invoked, 

9.  Intention  of  legislature. 

10.  Liability  of  sheriff — Action  upon  indem* 

nity  bond. 

11.  Lien  not  given. 

12.  Parties  —  Laborer  who  serves  notice  of 

claim,. IB  party  interested. 

13.  Purpose  of  notice  provided  for. 

14.  Sale  under  stipulation. 

15.  Service  of  notice — Necessity  of. 

16.  Same— Effect  of. 

17.  Sheriff  is  not  required  to  respond. 

1.  Action  Is  Mot  veqnired  to  be  com- 
menced by  laborer  to  establish  his  claim 
unless  It  la  disputed, — Carter  v,  Oreen 
Mountain  Qold  Mln.  Co..  S8  Cal.  212.  224.  28 
Pao.  SIT. 

2.  Aw»«Bl-^iirlBdletlo>  —  Actloo  arblns 
In  Jnatlces'  court. —  Where  action  under 
above  section  was  commenced  In  justices' 
court  for  recovery  of  amount  less  than  three 
hundred  dollars  under  disputed  claim  for 
labor,  whether  viewed  aa  action  to  enforce 
or  foreclose  Hen,  or  as  ordinary  action  for 
waffea  due,  no  appeal  Ilea  to  supreme  court 
from  Judgment  or  any  order  In  such  case. — 
Edsall  V.  Short,  122  Cal.  683,  684,  66  Pac  827. 

S.  Same— Frennnptlon.— Appellate  court, 
where  record  Is  absolutely  silent  as  to 
whether  debtor  disputed  claims,  will  not 
presume  that  suit  was  unnecessary.  It  is 
duty  of  appellant  to  make  It  so  appear  by 
record.— Rauer  v.  9ilva,  128  Cal.  42,  44.  60 
Fac.  626. 


4.  Asslsnmcnt  of  elalnia — I^borcn  aa- 
■crtins  preferred  elnlms  under  above  section 
do  not  by  assignment  lose  benellt  of  liens 
conferred  by  section  after  same  have  at- 
tached by  reason  of  notice. — Mohle  v. 
Tschirch,  63  Cal.  381,  383. 

0.  ConlltctlBiE  nffidavita — It  la  for  trial 
conrt  to  dptermlne  from  evidence  before 
it  whether  notice  was  served,  where  there 
are  conflicting  affidavits  a»  to  such  service. 
— Rauer  v.  Sllva,  128  Cal.  42.  ii.  60  Pac.  525. 

6.  Consfltntlonnl  law— la  general. — Sec- 
tion is  not  unconstitutional. — ^Mohle  v.  Tsc- 
hirch, 63  Cal.  381,  382. 

7.  Same — -nrotlee  U  'enacntlal  to  raaMtltn- 
tlonaltty  of  act.  which  would  otherwise  de- 
prive debtor  of  his  property  without  due 
process  of  law. — Taylor  v.  Hill,  IIS  CaL  143, 
146,  44  Pac.  336,  46  Pac.  922.  See  Coslca  v. 
Kyle,  16  Nev.  394. 

8.  Equitable  Jnrladlctlon  of  court,  can 
not  be  Invoked  by  plaintiffs  in  action  un- 
der above  section  to  recover  for  labor  per- 
formed within  sixty  days  next  before  at- 
tachment of  property,  under  notice  served 
as  provided  by  statute,  and  asking  that  an 
order  be  made  requiring  sheriff  to  sell 
property  to  satisfy  plaintiffs'  demands,  to- 
gether with  costs,  and  asking  further  that 
plaintiffs  have  deaciency  judgment  in  case 
proceeds  are  Insufficient.  In  such  action, 
plaintiffs,  not  being  entitled  to  lien  upon 
property,  have  plain.  Speedy,  and  adequate 
remedy  at  law,  and  are  not  entitled  to  relief 
of  equitable  nature. — Win  rod  v.  Wolters, 
l\X  Cal.  339,  402,  74  Pac.  1037. 

9.  InteatioB  of  legUIatnre  Is  that  debtor 
as  well  as  creditor  shall  have  notice  of 
claim  and  opportunity  to  dispute  it. — Taylor 
V.  Hill,  115  Cal.  143,  145,  44  Pac.  33fl.  46  Pac. 

922. 

10.  Liability  of  sheriff — Action  npoa  In- 
dcBnlty  bond. — ^Where  notice  of  claims  was 
given  sheriff  and  to  attaching  creditor  un- 
der above  section,  and  Judgment  was  ren- 
dered In  favor  of  attaching  creditor  (defend- 
ant here),  and  property  was  sold  to  him,  and 
attaching  creditor  Induced  sheriff  to  deliver 
property  to  him  without  payment,  upon  his 
agreement  that  he  would  furnish  sheriff 
with  "a  good  and  sufficient  bond  indemnify- 
ing him  against  all  loss  and  liability  which 
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he  may  In'-ur  by  reason  of  delivering"  such 
property,  li  beln^  admitted  by  pleadings 
that  auch  bond  was  never  given,  held  that 
liability  ol  sherift  upon  such  claims  was 
conclusively  established  by  Judgments  In 
suits  against  him  and  that  Indemnitor 
could  not  dispute  such  liability  upon  ground 
of  unconstitutionality  of  above  section. — 
SI  owers  V.  Wadsworth,  81  Cal.  270,  273,  22 
Pac.  663. 

11.  Lin  not  mt^*n* — Above  section  carries 
with  It  no  Hen  upon  debtor's  property.  It 
gives  only  preferred  claim  against  debtor 
and  prescribes  manner  of  enforcing  this 
claim.— Winrod  v.  Wolters,  141  Cal.  339, 
402,  74  Fac.  1037. 

12.  Fartiek— 'Laborer  who  aerveo  notice 
of  claim  und«>  above  section,  although  not 
formally  party  to  action,  la  in  effect  inter- 
vener and  party  interested. — Carter  v. 
Green  Mountain  Oold  Mis.  Co.,  83  Cal.  222, 
226,  23  Pac.  317. 

13.  Porpoiie  of  notice  provided  tor  is  to 

divert  from  execution  or  attaching  creditor 
money  which  he  would  otherwise  be  entitled 
to  claim  and  receive  as  result  of  levy. — 
Carter  v.  Green  Mountain  Gold  Min.  Co.,  88 
Cal.  222,  223,  224,  23  Pac.  317. 


14.    Sale  nnder  stlpnlatlOB, — Where  sale 

under  stipulation  was  substituted  for  sale 
under  execution.  It  does  not  destroy  prefer- 
ence of  claimants  upon  their  claims  for 
labor. — Mohle  v.  Tschirch,  63  Cal.  381,  383. 

10.  Sen-Ice  of  notice  —  NeccMlty  of. — 
Statute  does  not  expressly  require  service 
of  notice'  of  claim  for  wages  upon  attach- 
ment or  execution  debtor,  but  it  clearly 
Implies  that  he  is  to  have  notice,  for, It  pro- 
vides that  if  debtor  disputes  claim  he  must 
within  ten  days  "after  receiving  notice" 
serve  upon  claimant  and  officer  executing 
writ  verified  statement  in  writing,  setting 
forth  that  no  part,  or  not  more  than  specific 
portion  of  said  claim.  Is  Justly  due. — ^Taylor 
V.  Hill,  lis  Cal.  143,  145,  44  Pac.  336.  46  Pac. 
922. 

1ft.  Same  —  EUfcet  of. — ^Notice  does  not 
serve  to  Initiate  new  and  independent  pro- 
ceeding, and  it  is  not  required  to  be  served 
like  summons  upon  parties,  and  not  upon 
attorney. — Carter  v.  Green  Mounta,in  Gold 
Min.  Co.,  83  Cal.  SZ2,  226,  23  Pac  3X7. 

17.  SherlH  Is  not  rcqolred  to  respond  to 
claim  notice  of  which  is  served  upon  him 
for  Ills  protection  as  well  as  for  protection 
of  all  parties  interested. — Bauer  V.  Silva. 
128  Cal.  42,  44,  60  Paa  626. 


§  1207.   DISPUTE  OF  OLAIM  OR  SOME  PORTION  THEREOF— COSTS. 

Within  five  days  after  receiving  a  copy  of  the  statement  provided  for  in  the  pre- 
ceding section,  either  the  debtor  or  the  creditor  may  file  with  the  officer  a  veri- 
fied statement  denying  that  any  part  of  such  claim  is  due  for  services  rendered 
within  sixty  days  next  preceding  the  levy  of  the  writ,  or  denying  that  any  part 
of  such  claim,  beyond  a  sum  specified,  is  so  due. 

If  a  part  of  the  claim  is  admitted  to  be  due,  and  the  claimant  nevertheless 
brings  suit  and  does  not  recover  more  than  the  amonnt  so  admitted,  he  can  not 
recover  costs,  but  the  costs  must  be  adjudged  against  him,  and  the  amount 
thereof  deducted  from  the  sum  found  due  him. 

History:  Enactment  approved  March  7,  1883,  Stats,  and  Amdts. 
1883,  p.  47;  amendment  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  192,  held  unconstitutional,  see  history,  S  5  ante; 
former  section  repealed  and  present  enacted  in  place  thereof  March 
16,  1907,  Stats,  and  Amdts.  1907,  p.  322,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  483. 


DISPUTE  OF  CLAIMS— STATEMENT. 

1.  Service  of  notice  upon  attorney  of  claim- 

ant. 

2.  Status  of  claimants. 

1.    Servlre   of   notice  upon   nttorner  of 

claimant  meets  requirements  of  statute. — 
Carter  v.  Green  Mountain  Gold  Min.  Co.,  83 
Cal.  222,  224,  23  Pac.  317;  Taylor  v.  Hill,  115 
Cal.  143.  149,  44  Pac.  336,  46  Pac.  922. 

S.  StatnN  of  elnlmnnts. — Claims  of  labor- 
ers, etc.,  under  above  section  are  purely 


statutory  and  the  claimants  are  treated  as 
interveners  and  have  no  superior  rights  to 
those  of  the  plaintiff  in  the  action  except 
that  of  the  first  recourse  to  the  moneys 
realised  from  the  sale.  They  are  benell- 
claries  of  a  special  statutory  prlvileg-e 
which  must  be  strictly  followed,  and  they 
and  their  rights  to  the  money  realized  from 
the  sale  are  as  much  subject  to  the  power 
of  the  court  In  the  matter  of  the  fixing  of 
costs,  such  as  keeper's  fees,  etc.,  as  Is  th<; 
plaintiff  or  his  rights  In  the  premises.— 
Legg  V.  Worthlngton,  1B7  Cal.  438,  492,  493 
108  Pac.  284. 
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[§  1207a.]    DISTRIBUTION  07  PROCEEDS  WHERE  THE  ENTIRE 

CLAIMS  CAN  NOT  BE  PAID.   If  the  claims  presented  under  section  twelve 

hundred  and  six  and  not  disputed,  or,  if  disputed,  established  by  judgment, 

exceed  the  proceeds  of  the  writ  not  disposed  of  before  their  presentation,  such 

proceeds  must  be  distributed  among  the  claimants  in  proportion  to  the  amount 

of  tbc^r  respectiTe  claims. 

History:  Bnactment  approred  March  16,  1907,  and  mlsnumbered 
1208,  Instead  of  1207a,  SUts.  and  Amdts.  1907,  p.  322,  Kerr's  Stata. 
and  Amdts.  1908-7,  p.  488. 


i  1208.  Liens  arising  from  acts  done  in  preventing  cruelty  to  animals,  how  enforced. 

§  1208.  LIEN  FOR  ACTS  DONE  IN  PREVENTINO  CRUELTY  TO  ANI- 
UALS,  HOW  ENFORCED.  Any  peraon  having  a  lien  upon  any  animal  or 
animals  under  the  provisions  of  sections  five  hxmdred  and  ninely-seTen  a,  or 
five  hundred  and  ninety-Beren  b,  of  the  Penal  Code  may  satisfy  such  lien  as 
follows: 

[Whm  2iot  sattflfled— Reiort  to  court— Sale  on  published  notice.]  If  such 

lien  be  not  discharged  and  satisfied,  by  the  person  responsible,  within  three 
days  after  the  obligation  becomes  due,  then  the  person  holding  such  lien  may 
resort  to  the  proper  court  to  satisfy  the  claim;  or  he,  three  days  after  the 
charges  against  such  property  become  due,  may  sell  the  same,  or  such  undi- 
vided fraction  thereof  as  may  become  necessary,  to  defray  the  amount  due 
and  costs  of  sale,  by  giving  three  days'  notice  of  the  sale  by  advertising  in 
some  newspaper  published  in  the  county,  or  city  and  county,  in  which  the  lien 
has  attached  to  the  property ;  or,  if  there  is  no  paper  published  in  the  county, 
then  by  posting  notices  of  the  sale  in  three  of  tiie  most  public  places  in  the 
town  or  township  for  tiiree  days  previous  to  the  sale. 

[Notice  to  contain,  what— Proceeds  of  sale.]  Said  notices  shall  contain  an 
accurate  description  of  the  property  to  be  sold,  together  with  the  terms  of 
sale,  which  must  be  for  cash,  payable  on  the  consummation  of  the  sale.  The 
proceeds  of  the  sale  must  be  applied  to  the  discharge  of  the  lien  and  the  costs 
of  sale;  the  remainder,  if  any,  must  be  paid  over  to  the  owner,  if  known,  and 
if  not  known  must  be  paid  into  the  treasury  of  the  humane  society  of  the 
county,  or  city  and  county,  wherein  the  sale  takes  place ;  if  no  humane  society 
exists  in  the  county,  then  the  remainder  shall  be  paid  into  the  county  treasury. 

History:    Enactment  approved  March  21,  1906,  Stats,  and  Amdts. 
1906,  p.  632. 
Am  to  li— — If      I  laos,  see,  ante,  [9  1207a]. 


CHAPTER  IV. 


CERTAIN  LIENS  UPON  ANIMALS. 
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CONTGMPT— ACTS  AND  OMISSIONS  CONSTITUTING. 
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TITLE  V. 

OF  CONTEMPTS. 

{  1209.  What  acts  or  omisriona  are  eontempts,  $  1215.  Bail-bond,  form  and  conditioiu  of. 

$  1210.  Be-entry  on  property  after  eviction,  { 1216.  OflBcer  must  return  warrant  and  ao- 

wben  a  contempt.  dertaking,  if  any. 

i  1211.  A  contempt  committed  in  the  presence  $  1217.  Hearing. 

of  the  court  may  be  punished  sum-  ^  1218.  Judgment  and  penalty,  if  guilty. 

marily — When  not  so  committed  an  8  1219.  If  the  contempt  is  the  omission  to  per- 

affidavit  or  statement  shall  be  made.  form  any  act,  the  person  may  be  im- 

§  1212.  A  warrant  of  attachment  may  issue  or  prisoned  until  performance. 

a  notice  to  show  cause.  §  1220.  If  a  party  fail  to  appear,  proceedings. 

{  1213.  Bail  may  be  given  by  a  person  arrested  S  1221.  mness  sufficient  cause  for  oon-appear- 

nnder  such  warrant.  ance  of  party  arrested  —  Confine- 

1 1214.  Sheriff  must,  upon  executing  the  war-  ment  under  anests  for  contempt. 

rant,  arrest  and  detain  the  person  1 1222.  Jnd^ent  and  orders  in  sneh  eases 

until  discharged.  final. 

§  1209.  WHAT  ACTS  OR  OMISSIONS  ABE  CONTEMPTS.  The  foUow- 
ing  acts  or  omissions  in  respect  to  a  court  of  justice,  or  proceedings  therein, 
are  contempts  of  the  authority  of  the  court: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  toward  the  judge  while 
holding  the  court,  tending  to  interrupt  the  due  course  of  a  trial  or  other  judi- 
cial proceeding ; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  disturbance,  tending 
to  interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding; 

3.  Misbehavior  in  o£Boe,  or  other  wilful  neglect  or  violation  of  duty  by  an 
attorney,  counsel,  clerk,  sheriff,  coroner,  or  other  person,  appointed  or  elected 
to  perform  a  judicial  or  ministerial  service; 

4.  Abuse  of  the  prooees  or  proceedings  of  the  court,  or  falsely  pretending  to 
act  under  authority  of  an  order  or  process  of  the  court ; 

5.  Disobedience  of  any  lawfnl  judgment,  order  or  process  of  the  court; 

6.  Assuming  to  be  an  officer,  attorney,  or  counseloi  of  a  court,  and  acting  as 
such,  without  authority ; 

7.  Besctiing  any  person  or  property  in  the  custody  of  an  officer  by  virtue  of 

an  order  or  process  of  such  court; 

8.  Unlawfully  detaining  a  witness,  or  party  to  an  action,  while  going  to, 
remaining  at,  or  returning  from  the  court  where  the  action  is  on  the  calendar 
for  trial; 

9.  Any  oibet  unlawful  interference  with  the  process  or  proceedings  of  a 

court ; 

10.  Disobedience  of  a  subpoena  duly  served,  or  refusing  to  be  sworn  or 
answer  as  a  witness ; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to  attend  or  serve  as 
such,  or  improperly  conversing  with  a  party  to  an  action,  to  be  tried  at  such 
court,  or  with  any  other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person  in  respect  to  it,  with- 
out immediately  disclosing  the  same  to  the  court. 
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12.  Disobedience  by  an  inferior  tribunal,  magistrate,  or  ofiScer,  of  the  lawful 
judgment,  order,  or  process  df  a  superior  court,  or  proceeding  in  an  action  or 
special  proceeding  contrary  to  law,  after  such  action  or  special  proceeding  is 
removed  from  the  jurisdiction  of  such  inferior  tribunal,  magistrate,  or  officer. 

13.  [Practising  without  a  license.]  Practising  law,  or  advertising  or  hold- 
ing one's  self  out  as  practising  or  as  entitled  to  practise  law,  in  any  court, 
except  a  justice's  or  police  court,  without  having  received  a  license  as  attorney 
and  counselor,  issued  under  the  laws  of  this  state. 

But  no  speech  or  publicstion  r^ecting  upon  or  concerning  any  court  or  any 

ofScer  thereof  shall  be  treated  or  punished  as  a  contempt  of  sudi  court  unless 

made  in  the  immediate  presence  of  such  court  while  in  session  and  in  such  a 

manner  as  to  actually  interfere  with  its  proceedings. 

History:  Enacted  March  11,  1872;  amendment  approved  February 
17.  1891,  Stats,  and  Amdts.  1891,  p.  6;  by  Code  Commission,  Act  March 
8,  1901,  StatB.  and  Amdts.  1900-1.  p.  192,  held  unconstltutionid,  see 
history,  9  6  ante;  amendment  approved  March  16,  1907,  Stats,  and 
Amdts.  1907,  p.  319,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  483. 

31.  Court  must  acquire  jurisdiction  by 
affidavit. 

32.  Dismissal  of  action. 

33.  Disobedience  of  restraining  order. 

S4.  Every  misbehaTior  by  officer — Men- 
tioned in  above  section. 

35.  Executor — In  one  sense  an  officer  of 
court. 

36.  Fact  that  party  may  be  prosecuted 
in  criminal  and  civil  actions. 

86a.  Failure  of  eoort  to  proceed  against 
editors. 

87.  Finality  and  condnaiveness  of  judg- 
ments and  orders. 

38.  Lnprisonment  authorized,  when. 

39.  In  presence  of  court  —  Filing  and 
presenting  affidavits. 

40.  Judgment  convicting  of  pontempt— 
Recital  of  facts  —  Contempt  in 
presence  of  court. 

41.  Jurisdiction  of  court. 

42.  Legislative  enactment  —  Ebvtng 
omitted  feature  of  power  exist- 
ing inherently, 

43.  Legislature — Could  not  provide  dif- 
ferent procedure. 

44.  Ministerial  officers— Can  not  punish 
for  contempt. 

45.  Municipal  corporation — Can  not  be 
attached  for  violation  of  injunc- 
tion, 

46.  Nuisance  —  Abatement  of  —  Red 
Light  Abatement  Act. 

47.  Order  of  commitment  —  Requisites 
of— Failure  to  state  facts  showing 
contempt. 

48.  Party  agreeing  to  secure  judgment 
m  favor  of  certain  persons. 

49.  Power  of  court— Created  by  consti- 
tution. 


CONTEMPTS  OP  COURT. 
I.  Ik  Oenbbal,  1-64. 

XL  Abuse  and  Ceiticism  of  Court,  65-75, 

m,  C0MPEL1.1N0  Witness  to  Answer  Quis- 
TIONS,  76-90. 

IV.  DlSOBEDIENCB   OP   PROCESS    AND  OkD£BS, 

91-122, 

V.  INTERFEBINQ  WlTH  PROCESS,  123-129. 

L  In  Genebau 

I- 10.  As  to  generally. 

11.  Acts  constituting  contempt — Wilful 

disobedience  of  court  order. 

12.  Acts  must  be  shown. 
13, 14.  Addressing  jury. 

15.  Affidavit — ^As  basis  of  proceeding. 

16.  Same — As  eomplaint. 

17.  Same — Scope  and  efFeet  of  affidavit, 

18.  Appeal — Contempt  of  court  is  ap»* 

eific  criminal  offense. 

19.  Applicable  to  probate  court. 

£0.  Attorney — Filing  answer  as  a  guard- 
ian ad  litem  for  infant — ^Without 
order  appointing  him. 

21.  Bond  to  stay  execution — On  appeal 
from  order  for  delivery  of  prop- 
erty — ^Duty  of  eourt. 

82.  Bringing  action  which  can  not  be 
maintained. 

23.  Civil  contempt. 

24,  Same — Penal  Code  has  no  applica- 

tion, 

E6,  26,  Construction  of  section — Amendment 
of  1891. 

27,  Same — Disrespect  of  attorney. 

28,  Constructive  contempt. 

29,  "Contempt" — Made  special  title  in 

this  code, 

SO.  Same  —  Proceedings  are  quasi- 
criminal. 
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so.  Same — To  pnnish  for  contempt — In 
its  nature  aibitraxy. 

51.  Same— Same— Power  to  pnnish  for 

contempt  is  inberent  in  all  coarta. 

52.  Practice  when  contempt  eonstnu- 

tiTe. 

68.  Presentation  npon  theatrical  stage-- 
Play  which  is  reproduction  of 
faetfl  in  murder  ease  on  trial. 

64.  ProeeedingB  for  settlement  of  estate 
— Not  civil  action. 

66.  "Proceedings"  —  Necessarily  has 

different  meanings. 

66, 57.  Procedure  as  in  criminal  cause. 

68.  Procedure  for  investigation  of 
charge  for  contempt — Analogous 
to  a  criminal  procedure. 

6B.  PubUcation  by  newspaper  of  fair 
and  true  report  of  evidence. 

60.  Punishment  provided. 

61.  Review  of  order  on  appeaL 

62.  Source  of  power  of  superior  court 

to  punish  for  contempt, 

63.  Taking  depositions — Clearly  one  of 

proceedings  of  court. 

64.  Same — Witness  summoned  to  attend 

and  give  his  deposition. 

n.  Abuse  and  CuTiasu  op  CouaT. 

65,66.  Affidant  for  change  of  place  of 
tiial— On  gronnd  of  bias  or  preju- 
dice of  judge. 

67.  Brief  of  counsel— With  a  language 

disrespectful  to  judge  of  trial 
conrt. 

68.  Counsel  in  case— Wilfully  employ- 

ing language  manifestly  disre- 
spectful to  judge  of  superior 
court. 

69.  Judge  on  bench  can  not  east  asper* 

sions. 

70, 71.  Liberty  of  press  to  feirly  eriticiie 
conduct  of  judge. 

72.  Publication — Affecting  jn^  in  in- 

dividual capacity. 

73.  Same — During  course  of  trial. 

74.  &nie— Of  truth  as  to  legal  proceed- 

ings. 

75.  Same— Publisher  of  newspaper  who 

assumes  to  criticise  or  censure. 

III.  COMPELLINO  WiTNBBB  TO  ANBWEB  QUES- 
TIONS. 


76.  After  issue  to  which  questions  were 

material  has  been  determined. 

77.  Any  one  of  many  questions  pro- 

pounded to  witness  being  relevant. 

78.  Assertion  that  his  testimony  would 

have  tendency  to  subject  to 
punishment  for  felony. 

79.  Construction   which   would  deprive 

court  of  power  to  punish. 


60.  Court  must  adjudge  —  J^^J" 
answer  to  qoeation  would  mn 
tendency  to  snbjeet  witnen  to 
puniBhment  for  felony. 

81,  Decision  as  to  relevancy  and  pra- 

tinen^  of  questions  propounded. 

82.  Depontion  taken  before  judge. 
8S.  Evidmee  immaterial— Sffeet  of. 

84.  Gteand  jnror— Can  not  be  required  to 

answer. 

85.  Grand  jury— Part  of  court  by  which 

it  is  convened. 

86.  linmaterial   question  —  Befusal  to 

answer. 

87.  Questions  asked  witness  must  be  per- 

tinent and  material. 

88.  Superior  court  most  jtossess  all  pow- 

ers necessary. 

89.  Taking  of  deposition  is  in  no  true 

sense  a  proceeding. 
90..  \ntnes8  should  be  compelled  to  an- 
swer by  court. 

rv.  Disobedience  of  Process  and  Obdebs. 

91.  Attorney— Subdivision  3— Violating 

order  of  court  directing  client  to 
deliver. 

92.  Character  of  offense— Same  regard- 

less of  how  committed. 
93,94.  Complaint  or  answer  of  party  may 
be  stricken  out. 
95.  Disobeying   restraining   order  —  On 
three  several  days. 
96-  98.  Failure  to  pay  alimony — In  general. 
99.  Same—Jurisdiction  of  court 

100.  Same— Prima  facie  showing. 

101.  Same— Befusal  to  pay  alimoi^  and 

counsel  fees  ordered. 

102.  Eailure  to  pay  fine— For  violation  -of 

injunction. 

103.  Same  —  Additional  sentence  of  Im- 

prisonment. 

104.  Judgment — Disobedience  of — Subdi- 

vision 6. 

105.  Judgment-debtoi^Who  dispoaed  of 

property  in  order  to  defeat  order. 

106.  Knowledge  of  an  order  can  not  be 

imputed. 

107.  Modification,  amendment,  repeaL 

108.  Notary  taking  deposition — Out  not 

pnnuh  for  contempt. 

109.  Notice  of  order  disobeyed- In  gen- 

eral 

110.  Same — Actual  notice  of  injnnctioii 
binds  party. 

111.  Same — When  proof  of  serriee  un- 
necessary. 

112.  Order  to  make  final  aeeonnting— Be* 
fosal  to  obey — Commitment  for 

contempt. 

113.  Original  order — Not  requiring  psr^ 
to  perform  act. 
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114.  Proceeding  in  taking  of  depoBitiooB 

— Proceedings  of  court. 

115.  Prohibitory  and  mandatory  injunc- 

tiosB  pending  appeal. 
116, 117.  Refusing  to  obey  subpoana  issued  by 
notary  public, 
lis.  Service  of  judgment  or  order  dis- 
obeyed, or  demand. 

119.  Mode  of  aerrice  of  order  to  show 

cause — Upon  corporation. 

120.  Unauthorized  order — Awarding  ali- 

mony. 

121.  Violation  or  disregard  of  unlawful 

order — Can  not  be  punished. 

122.  Wilful  refusal  of  party  to  comply 

with  decree. 

V.  Interpebino  With  Process. 

123.  Attempt  to  appeal  from  judgment 

which  has  been  made  final. 

124.  Attorney  has  right  to  address  him- 

self to  court. 

125.  Juror  wilfully  and  corruptly  permit- 

ting any  communication. 

126.  Letters  sent  to  grand  jury  —  With- 

out purpose  except  to  exasperate 
jurors, 

127.  Liberty  of  press  stops  where  further 

exercise  would  invade  rights. 

128.  Obstructing  and  taking  from  police 

officer  by  means  of  legal  process. 

129.  Power   to   punish   for   contempt — 

Vested  in  courts  for  their  own  pro- 
tection. 

I.    IN  GENERAU 

An  to  pablleatlon  of  cvMcacc  takra  !■ 
•nit  heard  in  ewne»»— that  Im,  la  ehamberi 
caucni  reirl«>  Klas**  Aaaiber  <old  E<BVll>h 
law)— «»  contempt  of  «o«rt,  see  note  Ann. 
Caa.  1912B,  46S. 

1.  Ab  t*  vcBcrallr* — Judgments  or  orders 
made  by  a  court  or  Judge  In  cases  of  con- 
tempt are  final  and  conclusive;  and,  there- 
fore, such  Judgments  or  orders  are  non- 
appealable.— Qale  V.  Tuolumne  County 
Water  Co.,  169  Cal.  46,  146  Pac.  BSS. 

2.  An  appeal  does  not  Ite  from  the  Judg- 
ment, even  though  It  appear  that  the  court 
adjudging  one  guilty  of  contempt  has  acted 
without  jurisdiction.  The  party  aggrieved 
In  such  a  case  must  resort  to  other  reme- 
dies.— Oale  V.  Tuolumne  County  Water  Co., 
169  Cal.  46,  146  Pac  6S2, 

3.  A  violation  in  1914  of  a  perpetual  In- 
junction, granted  by  a  district  court  In 
1870,  constituted  contempt  of  the  superior 
court,  which  was  the  successor  of  the  dis- 
trict court. — Gale  v.  Tuolumne  County  Wa- 
ter Co.,  169  Cal,  46.  146  Pac.  6S2. 

4.  One  who  has  acquired  the  properties 
from  the  original  plaintiff,  in  an  action  to 
enjoin  the  diversion  of  waters  of  a  certain 
creek,  ia  entitled  to  all  the  benefits  which 
the  original  plaintiff  acquired  under  a  Judg- 
ment awarding  a  perpetual  injunction  In 
C.C.  P.— 168  a 


his  favor,  and  has  the  same  right  to  initiate 
contempt  proceedings  for  violation  of  the 
Injunction  that  the  original  plaintiff  would 
have  had  if  he  had  never  disposed  of  the 
properties. — Gale  v.  Tuolumne  County  Wa- 
ter Co..  169  Cai.  46,  145  Pac.  532. 

6.  The  successor  In  interest  of  the  de- 
fendant in  an  action  to  enjoin  the  diver- 
sion of  waters  of  a  certain  creek,  being 
bound  by  a  perpetual  Injunction  issued 
against  said  defendant.  Is  guilty  of  con- 
tempt of  court  in  violating  said  Injunction 
with  notice  thereof. — Gale  v.  Tuolumne 
County  Water  Co.,  169  Cai.  46.  145  Pac.  332. 

6.  A  contempt  proceeding,  though  It 
may  arise  In  a  case  In  equity.  Is  an  Inde- 
pendent proceeding  between  the  contemner 
and  the  court,  criminal  or  quaal-crlmlnal  In 
its  nature,  and  Is  not  itself  a  case  "in 
equity." — Gale  v.  Tuolumne  County  Water 
Co.,  169  Cal.  46,  145  Pac.  532. 

7.  Section  963,  ante,  providing  that  an 
appeal  lies  "from  any  special  order  made 
after  final  Judgment,"  being  general  In  its 
character,  is  controlled  by  the  special  law 
contained  In  section  1222,  post,  which  makes 
a  Judgment  of  contempt  final  and  conclu- 
sive, and,  therefore,  non-appealable. — Gale 
T.  Tuolumne  County  Water  Co.,  169  Cal.  46, 
146  Pac.  682. 

8.  For  certain  purposes,  the  law,  recog- 
nizes a  difference  between  a  direct  con- 
tempt, or  that  committed  In  the  immediate 
view  or  presence  of  the  court,  and  con- 
structive contempt,  or  that  committed  else- 
where; but  our  code  makes  no  distinction 
whatever  so  far  as  the  right  of  appeal  In 
either  case  Is  concerned. — Oale  v.  Tuolumne 
County  Water  Co..  169  Cal.  46,  146  Pac.  632. 

9.  In  A  suit  to  enjoin  the  defendant  from 
diverting  the  waters  of  a  certain  creek, 
where  the  court  rendered  Judgment  In  favor 
of  the  plaintiff,  perpetually  enjoining  the 
defendant  from  interfering  with  the  natural 
flow  of  the  waters  In  such  a  way  as  to 
prevent  the  waters  from  coming  to  plaln- 
tlfTs  ditch,  no  question  of  title  to  the  waters 
is  Involved  in  a  subsequent  proceeding,  in- 
stituted for  the  purpose  of  having  the  de- 
fendant adjudged  guilty  of  contempt  In 
violating  the  Injunction;  and  the  contention 
that  In  the  contempt  proceeding  there  was 
a  distinct  question  of  title,  both  heard  and 
determined,  and  that  the  Injunction  had 
either  taken  the  form  of  an  order  made 
after  final  Judgment,  and  is  therefore  ap- 
pealable, or  is  In  itself  a  Judgment,  which 
Is  also  appealable,  can  not  be  maintained. 
— Gale  V.  Tuolumne  County  Water  Co.,  169 
Cal.  46,  146  Pac.  632. 

10.  It  is  held  In  this  proceeding  for  con- 
tempt In  which  the  petitioner  was  ordered 
to  pay  a  fine  In  the  sum  of  five  hundred 
dollars,  or  In  default  thereof,  to  be  Impris- 
oned In  the  county  Jail  for  a  period  In  pro- 
portion of  one  day  for  each  two  dollars  of 
such  fine,  or  until  such  fine  be  otherwise 
satisfied,  upon  the  authority  of  tbe  case  of 
I^mberson  v.  Superior  Court,  161  Cal.  468, 
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the  petitioner's  contention  that  the  whole 
proceeding  la  void  because  no  affidavit  waa 
presented  to  the  Judse  who  ordered  the  ci- 
tation to  be  Issued  prior  to  the  Issuance 
thereof,  can  not  be  maintained;  and  It  Is 
further  held,  upon  the  authority  of  Ex  parte 
Karlson.  ISO  Cal.  378,  that  petitioner's  con-  ■ 
tentlon  that  in  no  event  could  the  imprison- 
ment of  petitioner  extend  beyond  the  period 
of  five  days,  which  Is  the  mazlroum  period 
where  Imprisonment  alone  Is  prescribed  as 
the  form  of  punishment  under  section  1218, 
post,  is  not  maintalDable^ — Bx  parte  L*- 
plque,  26  Cal.  App.  2B8.  146  Pac.  «S0. 

11.  Acts  eonatttntlBC  coMtempt  —  WUM 
disobedience  of  ea«rt  mrdvr. — ^Under  the 
provisions  of  the  above  section  and  of  sec- 
tion 1«  of  the  Penal  Code  any  wilful  dis- 
obedience of  a  decree  or  order  of  a  court 
having  jurisdiction  to  make  it  constitutes 
a  contempt  of  court. — Selowslty  v.  Superior 
Court,  180  Cal.  404.  181  Pac.  6S2. 

iz.  Acts  most  be  shown. — In  proceedlnRB 
for  conetructlve  contempt  of  court  the  affi- 
davit which  Is  made  the  basis  for  the  pro- 
ceedlnir  should  show  upon  its  face  the  acts 
which  constitute  a  contempt.  It  consti- 
tutes the  complaint  and  unless  it  contains 
a  statement  of  facta  which  show  that  a  con- 
tempt has  been  committed  the  court  is  with- 
out Jurisdiction  to  proceed  in  the  matter 
and  any  judgment  of  contempt  baaed 
thereon  la  void  and  will  be  so  declared  upon 
certiorari. — Frowley  v.  Superior  Court,  168 
Cal.  220,  110  Pac.  817. 

As  to  fcnowledse  not  Impated.  see  par. 
106,  this  note. 

As  to  notice,  see  pars.  109-111,  this  note. 
IS,  AddreMlns  Jnrr.— Passing  by  Jury 
empaneled  to  try  a  criminal  case  while  such 
Jury  were  In  the  custody  of  deputy  sheriffs 
going  to  the  court  room  after  a  recess  and 
exclaiming  in  a  tone  loud  enough  to  be 
heard  by  the  Jurors,  "Do  not  convict  my 
friend"  (meaning  defendant)  Is  a  flagrant 
contempt.— Ex  parte  Creely,  8  CaL  App. 
718,  717.  718,  27  Pac.  766. 

14.  In  such  case  It  was  not  necessary  for 
the  affidavit  on  which  the  proceedings  were 
based  to  state  any  more  than  the  facta. 
The  fact  that  the  person  charge'd  with  the 
contempt  bo  called  out  to  the  Jury  appears 
to  be  all  the  fact  that  could  be  stated.  No 
one  could  tell  the  intent,  object,  or  purpoae 
of  the  remark.  The  remark  Itself  tends  to 
establish  the  person  charged  knew  the  de- 
fendant was  on  trial  and  that  the  Jury  had 
charge  of  the  case  with  power  either  to 
convict  or  acquit  and  he  must  be  presumed 
to  have  Intended  the  ordinary  consequences 
of  his  own  deliberate  act.— Ex  parte  Creely. 
8  Cal.  App.  713,  719,  97  Pac.  766. 

10.  Andavit — As  basis  of  proceedlnga> — 
An  affidavit  which  is  made  the  baala  of  a 
contempt  proceeding  must  show  facts  con- 
stituting a  contempt,  or  the  court  acquires 
no  jurisdiction  to  proceed  in  the  matter. — 
Strain  v.  Superior  Court,  168  CaL  216,  142 
Pac.  62. 


16.  Same— A>  eomplnlnt.  —  The  affidavit 
or  affidavits  upon  which  a  contempt  proceed- 
ing Is  based  constitutes  a  complaint;  and 
unless  they,  upon  their  faith,  charge  facta 
constituting  a  contempt,  the  court  is  with- 
out Jurisdiction  to  proceed. — Mitchell  v.  Su- 
perior Court,  163  Cat.  423,  126  Pac.  1061. 

As  to  bnrden  of  proof  BnAcr  •flda'vlt 
eharslnK    criminal    contempt,    aee,  post. 

8  1217,  note  par.  1. 

As  to  court  ac^nlrlns  Jnrisdietlon  on 
davit,  only,  see  pars.  16-17,  31,  this  note. 

An  to  the  anAclcney  of  an  aMnvIt  on  la« 
tmnmttou  and  belief  «•  anpport  «  contempt 
preecedteK,  aee  note  14  Ann.  1641. 

Aa  to  wken  ■■davit  not  re«nl*ed.  sec  In 

re  Northern,  16  Cal.  App.  62,  121  Pac  1010. 

17.  Bnme— Scope  and  effect  of  nffitevlt. 

— ^In  a  proceeding  to  punish  a  husband  for 
contempt  for  failure  to  pay  alimony,  the 
affidavit  is  not  merely  to  set  In  motion  the 
machinery  of  the  law  for  the  punishment 
for  the  delinquent  litigant.  Its  prayer  la 
that  he  be  required  to  show  cause  why  he 
has  not  complied  with  the  court's  command, 
and  this  merely  differentiates  the  proceed- 
ings from  the  ordinary  simple  prosecution 
and  emphasises  its  quality  as  something 
ancillary  to  the  divorce  action  and  subject 
to  the  rules  with  reference  to  the  compe- 
tency of  witnesses  in  that  cause. — ^Uitchell 
V.  Superior  Court,  163  Cal.  423,  126  Pac.  1061. 

18.  Appeal — Contempt  of  conrt  la  ■  npe- 
dflc  criminal  offense,  and  the  charge  and 
the  finding  and  judgment  of  the  court  there- 
on are  to  be  strictly  construed  in  favor  of 
the  accused.  The  flndlnga  and  Judsment 
do  not  conclude  a  review  court  from  an 
examination  of  the  record  to  determine  the 
Jurisdictional  facts,  and,  while  all  natural 
and  proper  conclusions  from  the  record  will 
be  indulged  In,  where  the  performance  or 
taking  of  necessary  steps  which  ought  to 
appear  of  record  is  not  shown,  it  will  be 
presumed  that  such  steps  were  not  taken. — 
Reymert  v.  Smith,  6  Cal.  App.  880,  382,  »0 
Pac.  470. 

As  to  appealability  of  Jndcment  In  eo» 
tempt  nudcr  nppeal  statnte,  see  note  17  Ann. 

Cas.  321. 

As  to  Penal  Code  havlnc  no  application 
In  civil  contempt,  see  par.  24,  this  note. 

A«  to  procedure  ■■  In  criminal  ensea,  sec 

pars.  66,  67,  this  note. 

19.  Appilcnble  to  probate  court. — Above 
section  is. — Ex  parte  Smith,  63  Cal.  204,  207. 

20.  Attorney— Fllins  answer  aa  a  irnnrd- 
lan  nd  litem  for  Infant— Without  order  np- 
poiatinv  him  would  be  guilty  of  contempt. 
Record  being  silent  as  to  such  appointment, 
presumption  Is  that  such  Order  waa  regu- 
larly made. — Emeric  v.  Alvarado,  64  CaL 
689,  698,  2  Pac.  418. 

Aa  to  contempt  of  attomcr  whevc  client 
is  ordered  to  deliver,  see  par.  91.  this  note 

SI.  Bond  to  stay  execntlon  — On  nppcnl 
from  order  for  delivery  vt  pnapeaOi  Pwy 
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«f  court. — The  enforcement  of  such  an  order 
can  not  be  stayed  on  appeal  unless  the  ap- 
pellant give  a  bond  In  an  amount  to  be 
fixed  by  the  court,  as  provided  by  sectiona 
94S  and  946,  ante,  and  when  the  court  otnita 
to  comply  with  appellant's  request  to  fix 
such  amount,  the  latter  la  unable  to  take 
the  steps  necessary  to  procure  a  stay,  and 
In  such  case  no  contempt  proceedings 
should  hi  entertained  agrainst  him  for  vio- 
lating the  Injunction. — Clute  v.  Superior 
Court,  165  Cal.  20.  99  Pac.  362. 

22.  BrlnsliiB  action  wblck  can  not  be 
maintained  would  rarely  afford  grounds  for 
proceedings  against  party  for  contempt  any 
more  than  would  setting  up  an  unmaintain- 
able defense.  Such  action  may  be  instituted 
in  entire  good  faith,  and.  If  so,  there  would 
be  no  use  of  process.  Law  affords  redress 
against  parties  bringing  such  actions  by 
costs  which  they  incur  and  which  are  taxed 
against  them.  If  action  is  prosecuted  ma- 
liciously, party  aggrieved  may  have  action 
for  damages. — Reay  v.  Butler,  89  Cal.  572, 
583,  11  Pac.  463. 

23.  Civil  contempt. — The  declaration  of 
section  G  of  the  Penal  Code  that  no  act  shall 
be  punishable  as  a  crime  except  such  as  may 
be  made  a  crime  by  statute,  and  then  only 
In  the  manner  prescribed  or  authorized  by 
statute,  has  no  application  to  contempts 
punishable  under  this  section. — Ex  parte 
Karlson,  160  Cal.  38S.  117  Pac.  447. 

As  to  eonslnetlve  eomteaa»t.  see  par.  18, 

this  note. 

As  to  eontempt  of  eoart  belBK  a  apeelfle 
crImlBBi  ollenaei  see  par.  18,  this  note. 

As  to  criminal  contempt,  see,  post,  1 1817. 

note  par.  1. 
Am  to  practice  on  conatnietlTe  contempt. 

see  par.  52,  this  note. 

24.  Same— Penal  Code  b««  no  application, 
and  the  tiuestlon  as  to  whether  the  particu- 
lar act  Is  punishable  as  a  criminal  contempt 
under  section  166  of  the  Penal  Code  is  im- 
material to  any  inquiry  arising  hereunder. 
— Ex  parte  Karlson,  160  Cal.  888,  117  Pac. 
447. 

See  pars.  56  and  57,  this  note. 

as.    ConMtrnetlon  of  section— Amendment 

of  1891. — Tlie  purpose  of  the  1891  amend- 
ment to  subdivision  13,  was  to  prevent  the 
punishment  of  ordinary  citizens  not  con- 
nected with  the  court,  and  not  owing  It  any 
special  duty  of  fidelity  and  respect  for  any 
"speech  or  publication"  In  censure  or  abuse 
of,  the  court  or  Its  Justices,  to  whomsoever 
made  In  the  exercise  oi  the  privilege  of 
free  speech. — Matter  of  Shay,  160  CaL  405, 
117  Pac.  442. 

26.  Amendment  of  1891  so  modifies  sub- 
division 8  as  to  prevent  the  punishment  as 
a  contempt  thereunder  of  any  violation  of 
the  duty  of  an  attorney  which  consists 
solely  In  the  making  of  a  speech  or  publica- 
tion reflecting  upon  the  court,  and  Its  mem- 
bers, not  In  the  presence  of  the  court,  nor 
In  such  manner  as  to  actually  Interfere 


with  Its  proceedings  (Angellottl,  J.,  dis. 
op.).— Matter  of  Sbay.  ISO  Cal.  409.  117  Pao. 
442. 

27.  Same  —  DIsreiipect  of  attorney. — The 
effect  Is  to  make  any  act  of  disrespect  to- 
ward the  court  by  an  attorney  thereof  a 
contempt  and  punishable  as  such. — Matter 
of  Shay,  160  Cal.  407,  117  Pac.  442. 

as.  CoastmetlTC  contempt. — Where  con- 
tempt Is  constructive  and  not  committed  In 
the  presence  of  the  court,  an  affidavit  set- 
ting forth  the  contempt  is  essential  to  the 
jurisdiction  of  the  court  to  proceed  to  pun- 
ish it.— In  re  McCarty,  164  Cal.  634,  539,  98 
Pac.  540. 

A«  to  civil  contempt,  see  para.  18  and  24, 

this  note. 

20.  "Contempt** — Hade  spednl  title  In 
tbU  code  wherein  specific  instances  thereof 
are  enumerated,  and  mode  and  limit  of 
punishment  therefor  defined,  but  the  right 
for  protecting  itself  against  contempts  of 
its  authority  and  enforcing  punishment 
therefor  Is  essentially  inherent  in  every 
court  of  general  Jurisdiction;  and  any  de- 
finition of  acts  constituting  contempt  or 
limitation  upon  mode  or  extent  of  punish- 
ment thereof  has  Its  appropriate  place  In 
statute  relating  to  Jurisdiction  and  proce- 
dure of  court. — Ex  parte  Clancy,  90  Cal.  663, 
656,  27  Pac.  411. 

80.    Same  —  Proceedings  arc  quasl-crim  • 

inal  In  their  nature,  and  an  intent  to  com- 
mit a  forbidden  act  Is  as  essential  to  guilt 
as  In  case  of  criminal  offense. — Hutton  v. 
Superior  Court,  147  Cal.  166,  160,  81  Pac. 
409. 

SI.  Coart  mmmt  mcmmtr*  jBrisdlctlon  by 
■IBdavIt  or  It  has  no  Jurisdiction  to  proceed 
and  therefore  If  the  affidavit  lacks  those 
statements  essential  to  give  the  court  Ju- 
risdiction they  can  not  be  supplied  at  the 
hearing. — Frowley  v.  Superior  Court,  158 
Cal.  220,  110  Pac.  817. 

Aa  to  affidavit  as  complaint,  and  scope 
and  elVect  of  affidavit,  see  pars.  15  and  16, 

this  note, 

32.  Dlsmlaaal  of  action. — Party  can  not 
shield  himself  from  legal  consequences  of 
his  acts  by  dismissal  of  action. — Ex  parte 
Acock,  84  Cal.  50,  55,  23  Pac.  1029. 

33.  Disobedience  of  rcatralnlnv  order. — 
As  to  generally, — See  Part  IV,  this  note, 

par.  95. 

S4.  Every  misbehavior  by  officer — Men. 
tioncd  In  above  section  does  not  constitute 
contempt  of  court.  Such  misbehavior  must 
be  "In  respect  to"  such  court  or  some  pro- 
ceeding therein. — Button  v.  Superior  Court, 
147  Cal.  166,  161,  81  Pac.  409. 

KL    Bxecntoi^ln  one  sense  mm  ofllecr  of 

camrt. — Court  makes  and  revokes  his  ap- 
pointment, and  usually  all  his  acts  are  per- 
formed under  or  subject  to  direction  of 
court  and  have  no  validity  until  court  gives 
its  approval.  In  respect  to  those  matters 
in  which  he  acts  only  under  direction  and 
subject  to  approval  of  the  court,  he  may  be 
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regarded  aa  an  officer  of  the  court,  and  his 
obedience  to  orders  of  court  may  be  en- 
forced by  attachment  for  contempt. — Ex 
parte  Smith,  63  Cal.  204,  208. 

86.  Paet  that  party  may  be  proaecutcd  la 
erlmlnal  and  civil  action*  does  not  prevent 
prosecution  for  contempt.  Party  may  be 
liable  civilly  and  criminally  for  contempt 
upon  officer  In  open  court,  and  at  the  same 
time  may  be  punished  for  Indlgrnlty  laid 
upon  court.— ZJx  parte  Acock,  84  CaL  SO,  65, 
23  Poc.  1029. 

Ma.    FaUiirc  mt  eoort  te'  ptoeecA  avalMat 

tiitovu  who  have  published  accounts  detri- 
mental to  defendant  in  criminal  action, 
whereby  such  defendant  has  failed  to  ob- 
tain fair  and  impartial  trial,  grlves  him 
rle^ht  to  make  that  appear  upon  his  mo- 
tion for  new  trial;  and  question  will  thus 
come  properly  before  supreme  court  for 
review. — People  v..  Durrant,  116  Cal.  IH, 
209,  10  Am.  Crim.  Xtep.  499.  48  Pac.  76. 

87.  Flaalttr  Md  coaelaalveaeaa  9t  SmMm- 
meats  a^d  •rden,  expressly  provided  for. — 
People  V.  Latimer,  160  Cat  720,  117  Pae. 
1061. 

as,    ImyrlatmmeBt    anthorlaed,  when^— 

Only  instance  where  Imprisonment  author- 
ized In  contempt  proceedings  under  above 
section  and  following,  sections,  other  than 
the  maximum  of  Ave  days  as  an  alterna- 
tive Judgment  authorized  by  section  121S, 
post  (Angellotti,  J.,  dis.  op.>. — Ex  parte 
Karlson.  160  Cal.  384,  117  Fac.  447. 

As  to  pnuishment  for  contempt  of  coarl, 
see  par.  GO,  this  note. 

Am  to  when  Imprlaonment  la  aathorfscd, 
see  par.  103,  this  note. 

38.  In  preaeace  of  court — PUInv  and  pre- 
•eatinr  afSdavlts»  contemptuous  In  charac- 
ter, la  a  contempt  of  court  committed  In 
the  Immediate  view  and  presence  of  the 
court,  and  a  citation  to  show  cause  does  not 
require  the  support  of  an  affidavit. — ^I^am- 
berson  v,  Superior  Court,  150  CaL  461,  91 
Pae.  100. 

40l  JndKmeat  eoavletlas  of  eoatcHipt-- 
Recital  of  fact>--Contempt  In  preaeaec  of 
cooTt. — A  Judgment  adjudging  one  guilty  of 

contempt  la  not  required  to  contain  a  re- 
cital of  the  facts  in  those  eases  In  which 
the  alleged  contempt  Is  committed  In  the 
Immediate  presence  of  the  court. — In  re 
SeloWsky.  38  Cal.  App.  669,  177  Tac.  301. 

41.  Jaiiedlctlon  of  the  court. — Proceed- 
ings in  contempt  are  criminal  In  their  char- 
acter, and  the  court  exercises  but  a  limited 
Jurisdiction  therein,  and  the  record  upon 
which  the  party  la  adjudged  guilty  of  con- 
tempt should  shiw  upon  Its  face  the  facts 
upon  which  the  Judicial  action  Is  based, 
and  upon  which  the  Jurisdiction  of  the 
court  depended — In  re  McCarty,  164  Cal. 
640,  98  Pac.  640. 

Aa  to  Jnrlsdletlon  of  eoart  on  faliarc  to 
pay  alimony,  aee  par.  99,  this  note. 

42.  liCKtolattve  caaetmont — HoTlnK  omit- 
ted fcatarc  of  power  calatlnc  laAereatly  in 


court  to  punish  for  contempt  does  not  mean 
that  such  power  has  ceased  or  been  taken 
away.  It  still  remains  as  part  of  powers 
given  by  constitution. — Burns  v.  Superior 
Court,  140  Cal.  1,  4.  78  Pac.  697. 

48.  Legislatnrc — Coald  aot  provide  dif- 
ferent procedure  for  contempts  of  superior 
court  committed  while  In  exercise  of  its 
Jurisdiction,  in  proceedings  for  Insolvency, 
from  that  which  is  provided  for  those  com- 
mitted while  exercising  Jurisdiction  In  any 
other  matter. — ^Bz  parto  Clancy,  90  CaL  562, 
667.  27  Pac.  411. 

44.  HInleterial  officers — Can  not  pnnlsh 
for  contempt. — Construction  should  not  be 
given  to  constitution  which  would  allow 
ministerial  officers  power  to  punish  indi- 
viduals with  fine  and  imprisonment.  Such 
power  tnvolTes  personal  liberty  of  eltlxan 
and  Is  Id  Its  nature  Judicial  power  of  high- 
est degree.  It  can  not  be  exercised  except 
after  due  process  of  law,  and  this  Implies 
that  It  must  be  vested  In  some  court,  except 
in  those  cases  where  constitution  has  either 
expressly  or  by  necessary  implication 
vested  It  elsewhere. — Burns  v.  Superior 
Court.  140  Cal.  1,  12,  13,  73  Paa  697. 

45.  Mnnlclpal  corporation  —  Can  aot  b« 
attached    (or   violation    o(   iajonctlon,  but 

Its  offlcera  who  disobeyed  writ  may  be;  but 
other  corporations  may  be  punished  tor  con- 
tempts.— Qolden  Gate  Consol.  Hydraulic 
Uln.  Co.  T.  Superior  Court,  S6  CaL  187,  192. 
9  Pac.  628.  See  Mayor  of  New  York  v. 
Staten  Island,  64  N.  T.  684;  People  Al- 
bany &  V.  R.  Co.,  12  Abb.  Pr.  (N.  T.)  171. 
20  How.  Pr.  368;  United  States  v.  Uemphis 
R.  Co.,  6  Fed.  287. 

48.  NDlaaaec— Abatement  of— Rod  UvU 
Abatenuat  Aet. — The  provisions  of  the 
above  section  and  of  section  1218,  post,  re- 
lating to  contempts  of  court,  are  not  In 
conflict  with  section  6  of  the  Red  Light 
Abatement  Act  prescribing  penalty  for  the 
failure  to  obey  an  Injunctive  order  under 
that  act. — In  re  SeIow.sky,  38  Cal.  App.  569. 
177  Pac.  301,  following  the  doctrine  In 
People  v.  Barblere,  33  Cal.  App.  700-780,  166 
Pac.  812.  816. 

47.  Order  of  commltnent-^Requlalte*  of 
— Failorc  to  atate  facts  ohowlnir  eoafcmpt. 
— ^In  those  cases  in  which  the  evidence 
discloses  facts  which  would  authorize  the 
making  of  an  order  Imprisoning  for  wilful 
contempt  of  court,  where  the  order  itself 
Is  fatally  defective.  In  that  It  falls  to  And 
as  a  fact  that  the  person,  having  property 
from  which  a  Judgment  could  have  been 
paid,  had  refused  to  comply  with  an  order 
to  appropriate  it  to  the  satisfaction  of 
such  claim,  or  any  portion  thereof  to  the 
payment  of  such  Judgment,  It  will  be  in- 
sufficient because  of  Its  failure  to  show  wil- 
ful disobedience  of  the  court's  order,  under 
the  provisions  of  subdivision  6  of  the  above 
section  and  the  provisions  of  section  1219, 
post. — Myers  v.  Superior  Court,  —  CaL  App 
— ,  199  Pac.  109. 
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48.  Partr  Mireelnv  fo  a^care  JadBment  In 
favor  of  certain  perKonH  in  action  pending: 
tn  court.  In  consideration  of  certain  sum  of 
money,  altbouirli  such  judgment  had  al- 
ready been  rendered  before  such  aETeement 
is  guilty  of  contempt  of  court  (cone.  op.  by 
Hyrick,  .T.).— In  matter  of  Buckley,  89  Cal. 
1,  IS,  10  Pac.  69. 

49.  Power  of  court — Created  by  eonetltn- 
tlon  to  punlBh  for  Contempt,  can  not  be  lim- 
ited or  controlled  by  leglBlature  (dls.  op.  by 
Ross,  J.). — In  matter  of  Buckley,  69  Cal.  1, 
a,  10  Pac.  69. 

50.  Same— To  punlab  for  contempt— In  Its 
aatvre  arbitrary  and  Its  exercise  la  not  to 
be  upheld  except  under  such  clrcumstancea 
and  In  manner  prescribed  by  law.  It  la 
essential  to  validity  of  proceedlngrs  In  con- 
tempt aubjectlnjr  party  to  fine  and  impris- 
onment that  showing  be  made  that  case  In 
point  of  Jurisdiction  is  within  provisions  of 
law  by  which  such  proceedings  are  author- 
ised, for  mere  presumptions  and  intend- 
ments are  not  to  be  Indulged  In,  in  support 
of  such  proceeding's. — Batchelder  v.  Moore, 
42  Cal.  414;  Lezinslty  v.  Superior  Court,  72 
Cal.  510.  511,  14  Pac.  104. 

61.  Same— Same  —  Povrer  to  pnnlith  for 
contempt  la  Inherent  In  all  court*)  Its  exist- 
ence Is  essential  to  preservation  of  order 
In  judicial  proceeding  and  enforcement  of 
Judi^ments,  orders,  and  rights  of  court, — 
Burns  v.  Superior  Court,  140  Cal.  1,  4.  73 
Pac.  697.  See  Copper's  Case,  S2  Vt.  263; 
parte  Robinson,  86  U.  8.  (19  Wall.)  60S,  22 
U  ed.  306. 

BZ.    Practice  when  eontempt  con«tnictlTC. 

— Where  the  contempt  Is  based  upon  a  dis- 
obedience of  the  order  of  the  court,  not 
committed  within  the  presence  of  the  court, 
as  a  failure  to  pay  alimony  within  a  speci- 
fied time.  It  Is  constructive,  and  the  filing 
of  an  affidavit  setting  forth  the  fact  of  such 
non-compliance  Is  a  prerequisite,  without 
which  the  court  has  not  jurisdiction  to  con- 
sider and  punish  It. — In  re  McCarty,  154 
Cal.  539,  98  Pac.  640. 

53.  Prcaentatlon  npon  theatrical  ataicc— 
Play  wklch  la  reprotfaetloa  of  facta  In  mur- 
der eaac  om  trial  before  court  can  not  be 
prevented  by  court.  Liberty  of  press  would 
be  restricted  if  court  attempted  to  prohibit 
such  play.  Order  of  trial  court  command- 
ing party  not  to  exhibit  such  play  was"  in 
effect  an  order  not  to  commit  eontempt  of 
court,  and  such  practice  is  novel  In  extreme. 
Court  has  ample  power  to  protect  Itself  in 
ministration  of  Justice  after  contempt  com- 
mitted. At  to  offender,  it  could  punish  him; 
as  to  defendant  on  trial,  If  publication  de- 
prived him  of  fair  and  Impartial  trial,  new 
trial  would  be  awarded  him. — Dailey  v.  Su- 
perior Court,  112  Cal.  94,  99.  63  Am.  St.  Rep. 
160.  32  U  R.  A.  273,  44  Pac.  468. 

54.  Proceeding*  for  aettleatent  of  catate 
—Not  elvll  action  within  meaning  of  con- 
stitution, nor  is  amount  of  money  which  by 
order  of  distribution  executor  is  required  to 
pay  over  to  distributees  a  debt  due  from 


executor  to  distributees.  Issuance  of  execu- 
tion for  enforcement  of  order  of  distribu- 
tion Is  not  provided  for  by  code,  and  in 
many  cases  such  remedy  would  be  wholly 
Inadequate.  Executors  bold  property  of  es- 
tate In  trust  for  creditors  and  heirs  and 
others  Interested  In  estate,  and  as  such 
trustees  their  obedience  to  orders  of  pro- 
bate court  may  be  compelled  by  proceedings 
for  contempt. — Kx  parte  Smith,  53  Cal.  204. 
208. 

SB.  "Proceeding^— Necessarily  ha«  dif- 
ferent mcanlnga  according  to  context  and 
subject  to  which  it  relates.  In  Its  more 
general  sense  It  means  all  steps  and  meas- 
ures adopted  In  prosecution  or  defense  of 
an  action,  and  proceeding  In  court  is  act 
done  by  authority  or  direction  of  court,  ex- 
press or  implied. — ^Burns  t.  Superior  Court, 
140  Cal.  1,  6,  6,  7S  Pac.  S97, 

56.  Froeedare  as  la  criminal  eaaac.  — 
Where  the  contempt  is  not  committed  in 
the  presence  of  the  court  each  essential 
step  to  a  proper  accusation  and  plea  In  a 
criminal  cause  should  be  taken.  The  ac- 
cused must  be  served  with  notice,  or  an 
order  to  show  cause,  showing  the  charge, 
and  must  be  given  an  opportunity  to  plead 
and  answer,  or  the  court  will  not  have 
acquired  Jurisdiction. — Reymert  v.  Smith, 
6  Cal.  Xpp.  380,  381,  90  Pac.  470. 

As  to  eontempt  of  court  being  a  speclfle 
criminal  oflenac.  see  par.  18,  this  note. 

67.  Proceedings  in  contempt  are  of  a 
criminal  nature  and  no  Intendments  or  pre- 
sumptions are  to  be  Indulged  in  in  aid  of 
the  sufilciency  of  a  complaint.  The  affida- 
vits (the  complaint)  must  set  forth  facts 
showing  in  themselves  the  fact  that  a  con- 
tempt has  been  committed  by  the  party 
charged  and  failing  to  do  so  the  court  is 
absolutely  without  Jurisdiction  in  the  mat- 
ter.— Frowley  v.  Superior  Court,  168  Cal. 
220,  110  Pac.  817. 

68.  Proccdnrc  for  Invcfltlgntlon  of  charge 
for  contempt — Anaiogona  to  a  criminal  pro- 
cedure, and  Judgment  against  a  person 
guilty  of  the  offense  is  visited  with  fine  or 
Imprisonment  or  both — essential  elements 
of  Judgment  for  criminal  offense. — Bx  parte 
Oould.  99  CaL  360,  861,  37  Am.  St.  Rep.  67,  21 
Ij.  R.  a.  761,  33  Pac.  1112. 

69.  Pnbllcatlon  by  newspaper  of  fair  and 
trur  report  of  evidence  in  divorce  case 
heard  beliind  closed  doors  and  with  witness 
excluded  from  room,  and  In  which  court 
had  made  order  "that  no  public  report  or 
publication  of  any  character  of  testimony  in 
case  be  made,"  Is  not  contempt  of  court 
under  any  clrcumsUnce,  and  Judgment  of 
court  punishing  editor  for  contempt  for 
such  publication  will  be  annulled  on  certi- 
orari.—in  matter  o,f  Shortrldge,  99  Cal.  626, 
r28,  636.  37  Am.  St,  Rep.  78,  21  L.  R,  A.  766, 
34  Pac.  227. 

m.  Pnnlahmcnt  provided  not  affected  by 
provisions  of  Penal  Code  as  to  maximum  of 
Imprisonment  In  satisfaction  of  Ane. — Bx 
parte  Karlson,  160  Cal.  380,  117  Psc  447. 
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61.  Review  of  order  on  appeaL — An  or- 
der In  a  contempt  praceedine  Is  not  review- 
able on  appeal.  This  le  the  law  K^nerally, 
and  l8  expressly  declared  In  section  1222, 
post. — Abbott  V.  Abbott,  24  Cat  App.  47S, 
141  Pac.  939. 

412.  Sonrce  of  power  of  saperlor  court  to 
panliili  (or  centeBPt  Is  not  statutory.  It  Is 
derived  from  confltltutlon,  which  created 
court  and  thereby  Invested  it  with  all  pow- 
ers incidental  to  courts  of  common  law  and 
courts  of  equity,  of  which  it  is  successor. — 
Burns  v.  Superior  Court,  140  Cal.  1,  4,  73 
Pac.  597. 

93.  TaUns  of  depoalfloiis— Clearlr  one  of 
proeeedlnKX  of  court,  as  was  taking  of  tes- 
timony before  master  or  examiner  In  suit 
in  equity. — Burns  v.  Superior  Court,  140  Cal. 
1,  9,  73  Pac.  597. 

M.  Same— Witness  snminoned  to  attend 
UMd  Kive  bis  deposition  in  action  Is  person 
connected  with  judicial  proceeding  before 
court,  and  his  attendance  is  matter  apper- 
taining to  proceedlns  In  court.  His  conduct 
In  falling  to  attend  in  obedience  to  subpcena 
is  therefore  matter  which  can  be  controlled 
by  court,  and,  If  so,  control  can  be  made  ef- 
fective only  by  existence  of  power  to  pun- 
ish for  disobedience. — ^Burns  v.  Superior 
Court,  140  Cal.  1.  11,  IS,  TS  Pac.  EOT. 

II.    ABUSE  AND  CRITICISM  OP  COURT. 

As  to  contempt  comoiltted  by  InsnitlBB 
\\'rltten  rommnn  lent  ion  to  Jndcei  see  note 

26  Am.  Rep.  752,  753. 

As  to  contempt  of  conrt  by  llbelons  newH- 
paper  pabilcatlons.  see  note  50  Am.  St.  Rep. 
572-685. 

As  to  llabllItT  of  newspaper  proprietor  for 
libel,  published  without  bis  knowledge 
vonscut,  see  note  26  L.  R.  A.  779-781. 

As  to  power  of  court  to  prevent  publica- 
tion of  evidence  or  proceedlnKs,  see  note  98 
Am.  Dec.  414-420. 

m.  Afldavlt  for  ebanse  of  place  of  trial 
— On  KTonnd  of  bias  or  prejudice  of  JudRC 

being  material,  relevant,  and  pertinent  to 
Issue  before  court,  la  ground  for  change  of 
venue,  and  party  seeking  such  change 
would  have  right  to  state  in  affidavit  facts 
upon  which  his  charges  of  bias  are  based, 
and  could  not  be  punished  for  contempt  of 
court  for  so  doing. — Works  v.  Superior 
Court,  130  Cal.  304,  309.  62  Pac.  507.  See 
In  matter  of  Jones,  103  Cal.  S97,  398,  87 
Pac.  38S. 

66.  Affidavit  objecting  to  competency  of 
Judge  to  try  cause  on  ground  of  bias  and 
prejudice  may  be  filed  by  party  in  support 
of  such  motion  without  Incurring  penalties 

of  contempt,  unless  he  purposely  Includes 
matters  wholly  Irrelevant  and  immaterial 
and  which  are  Jusly  offensive  to  Judge  who 
must  pass  upon  motion. — Works  v.  Superior 
Court,  130  Cal.  304,  309.  62  Pac.  607. 

07.  Brief  of  connsel— ITsIbk  lanKuasre  dls- 
rcwpcetful  to  Judge  of  trial  court,  brief  will 
be  stricken  from  files  by  supreme  court.-- 


Sears  v.  Starbird,  76  Ca!.  91,  93,  16  Pac. 
531.  See  Friedlander  v.  Sumner  Gold  &  S. 
Mln.  Co.,  61  Cal.  116.  117. 

88;  Counsel  In  cas^— Wllfnlly  emplaylnK 
language  manifestly  disrespectful  to  Judve 
of  superior  court — a  thing  not  to  be  antiei' 
pated —  supreme  court  will  deem  it  their 
duty  to  try  such  conduct  as  contempt  of 
that  court,  and  to  proceed  accordingly.  Even 
In  such  case,  however,  party  represented  by 
counsel  committing  offense  ought  not  ordi- 
narily to  be  deprived  of  any  of  his  legal 
rights,  and  supreme  court  will  reserve 
power  to  examine  transcript  to  ascertain 
if  errors  had  occurred  in  court  below. — 
Frledlander  v.  Sumner  Gold  &  8.  Mln.  Co. 
61  Cal.  116,  117;  Sears  t.  Starbird,  76  Cal. 
91,  93,  16  Pac  631. 

68.  Judge  oa  beneb  ««■  not  cast  asper- 
sions upon  character  of  person  not  party  to 
or  participant  In  case  on  trial  without 
right  in  latter  to  defend  himself,  any  more 
than  against  any  other  party. — McClatehy 
V.  Superior  Court,  119  CaL  411.  417,  SO 
L.  R.  A.  691.  61  Pac.  696. 

70.  Liberty  of  press  to  fnlrly  erltlclne 
conduct  of  Judge  or  decisions  of  courts, 
and  to  expose  and  bring  to  light  any  wrong- 
ful, corrupt,  or  Improper  act  of  judicial 
officer  la  one  that  should  be  carefully  pre- 
served and  protected  by  courts.  If  public 
supervision  and  censure  through  press  or 
otherwise  Is  necessary  to  suppress  corrup- 
tion and  keep  channels  of  Justice  pure  and 
untainted,  right  to  exercise  such  super- 
vision and  to  censure  and  expose  wrong- 
doer should  be  and  must  be  upheld  by  court. 
— Ex  parte  Barry,  86  Cal.  603,  60S,  20  Am. 
St.  Rep.  248,  26  Pac.  266. 

71.  Liberty  of  speech  and  press  Is  unlim- 
ited and  unrestrained  upon  all  subjects 
whatsoever,  whether  It  be  decision  or  char- 
acter of  Judge,  Only  check  upon  this  lib- 
erty is  responsibility  for  abuse  of  It. —  Ex 
parte  Barry,  86  CaL  608,  007.  80  Am.  St.  Rep. 
248,  26  Pac.  166. 

73.  Publlcntion— Atfeeting  Judge  In  in- 
dtvMuul  capacity,  and  not  Interfering  with 
proceedings  of  court  over  which  he  presides, 
remedy  could  not  be  by  proceeding  for  con- 
tempt.— Ex  parte  Barry.  86  Cal.  603,  607,  20 
Am.  St.  Rep.  248.  26  Pec.  256. 

78.  Same — During  course  of  trial,  which 

reflects  on  court  or  assails  litigants,  or 
seeks  to  Intimidate  witness,  or  spreads  be- 
fore jury  an  opinion  upon  merits  of  con- 
troversy, or  threatens  them  with  public 
odium,  or  attempts  to  dictate  decision,  or  in 
any  Improper  way  endeavors  to  inlluence 
determination.  Is  unquestionably  contempt 
of  court. — People  r.  Durrant,  110  Cal.  179, 
209.  10  Am.  Crim.  Rep.  499,  48  Pac.  76.  See 
In  matter  of  Shortrldge,  99  Cal.  526.  SS3, 
37  Am.  St.  Rep.  78,  21  X<.  R.  A.  766,  84  Pac." 
27. 

74.  Samr — Of  truth  us  to  legal  proceed- 
ings Is  not  contempt  of  court,  and  criticism 
of  action  of  Judge.  If  made  only  in  proper 
response  to   unjust   charge  against  pub- 
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Usher's  veracity  without  Intent  to  improp- 
erly Influence  proceedings  of  court,  would 
not  be  contemptuous. — McClatchy  v.  Su- 
perior Court,  119  Cal.  41S.  417,  S9  L.  R.  A. 
691,  Kl  Pae.  696. 

7*!i>  Hame — Poblliilicr  o(  Bewapapcr  wko 
■MnmM  to  crltlciae  or  cenanrc  public  ofll- 
cer  or  proceedlnffs  of  court  must  know 
whereof  he  speaks.  If  he  censures  or 
charges  falsely,  he  must  be  held  strictly  ac- 
countable. While  bis  right  of  free  speech  Is 
protected,  his  abuse  of  It  must  be  punished. 
— Ex  parte  Barry,  96  Cal.  603,  608,  10  Am. 
St.  Rep.  248,  25  Fac.  266. 

IIL  COMPBIXIKa  WITNESS  TO  ANSWER 
QUESTIONS. 

As  to  4lMabcdicBee  to  •■bp«eaa  or  refasal 
to  be  ■vTom  or  answer  as  wltneMs  beinc 
pnalahed  tor  eontempt.  see,  post,  S  and 
note. 

As  to  rcfnsal  to  teBtlty  or  anawe*  partie* 
niar  qncotlons,  see  note  18  !•.  R.  A.  66,  68. 

As  to  rlckte  mmi  d«tlca  of  wltacsaes,  see, 
post,  li  2064-8079  and  notes, 

Aa  to  witaesacs  bclair  bo«nd  to  anawcr 
««ostJona,  see,  post,  i  2064  and  note. 

Te.  After  laaac  to  wkleh  qHcatlana  were 
material  kaa  bcca  detcra>lnc<  and  Investl- 
getlon  thereof  by  grand  Jury  Anally 
concluded,  superior  court  has  no  power  to 
compel  answer  to  questions. — Rogers  v.  Su- 
perior Court,  145  Cal.  88,  94,  96,  78  Pac.  844. 

77.  Any  oae  of  many  qneNtlons  pro- 
pounded to  witness  belnjK  relevant  and  per- 
tinent, witness  may  be  properly  adjudg:ed 
to  be  in  contempt  for  refusing  to  answer 
such  one  question  unless  he  fairly  show 
that  his  answer  would  have  tendency  to  In- 
criminate or  degrade  him. — In  re  Rogers, 
129  Cal.  468,  469,  62  Pac.  47. 

78.  Asscrtloa  that  his  testimony  wo«ld 
haTC  tendeaey  to  aahjeet  to  paalshmeat  for 
(eloay  Is  no  answer  to  refusal  to  be  sworn 
as  witness.  Such  privilege  can  not  be  urged 
until  question  is  put  to  him  after  being 
sworn,  answer  to  which  would  bave  ten- 
dency stated. — Ex  parte  Stlce,  79  Cal.  51,  68, 
11  Pac,  469. 

70.  CoMstractlon  which  would  deprive 
conrt  of  power  to  punish  for  interference 
with  Its  proceeding,  which  would  take  from 
court  its  Inherent  power  to  compel  produc- 
tion of  evidence  necessary  to  decision  of 
causes,  and  substitute  system  which  would 
leave  ability  to  aecure  evidence  required 
for  Just  and  proper  decision  to  depend  upon 
voluntary  submission  of  unwilling  wit- 
nesses summoned  by  an  imbecile  eubpcena 
issued  by  powerless  ministerial  officer, 
does  not  commend  Itself  to  Judgment. — 
Burns  V.  Superior  Court,  140  Cal.  1,  10, 
73  Pac.  697. 

80.  Court  must  ndjudge  —  Whether  an- 
swer to  question  would  have  tcndeney  to 
aubieet  wltuees  to  punlsbraeat  for  felony, 
and  It  can  not  be  called  on  to  do  this  In 


advance  of  question  being  put.  To  allow 
party  to  refuse  to  be  sworn  for  such  reason 
would  make  such  person  and  not  court  final 
Judge,  and  exclude  court  from  any  consid- 
eration of  matter  whatever.  —  Ex  parte 
Stice.  70  Cal.  61,  68,  11  Pac.  469. 

81.  Dedslou  aa  to  relcvauey  aud  pertt- 
ueuey  of  questions  propounded  to  witness 
Is  matter  which  rests  with  Judge  and  not 
with  witness.  But  such  decision  of  Judge 
is  reviewable  by  supreme  court  under  writ 
of  habeas  corpus.  Otherwise  production  of 
evidence  would  cease  to  be  under  control 
of  court  and  would  depend  upon  opinion  of 
witness. — In  re  Rogers,  129  Cal.  468.  469,  62 
Pac.  47. 

82.  Deposition   taken  before  Judge. — By 

consenting  to  take  deposition  of  witness. 
Judge  does  not  act  as  mere  ministerial  func- 
tionary, but  In  discharge  of  his  duty  as 
Judge.  Matter  on  hearing  Is  cause  pending 
In  his  court  awaiting  flnal  Judgment,  and 
In  every  step  of  process  is  wholly  within 
his  Jurisdiction.  Judge  is  not  like  notary 
in  such  case,  mere  ministerial  functionary 
endowed  with  no  power  except  to  write 
down  what  witness  consents  to  say;  he  Is 
Judge  of  court  engaged  In  performance  of 
legitimate  Jurisdictional  duty;  he  may  order 
attendance  of  witnesses  to  give  their  depo- 
sitions, and  command  them  to  answer 
proper  questions.  If  his  orders  are  dis- 
obeyed, he  may  punish  summarily  for  con- 
tempt.— Crocker  v.  Conrey,  140  Cal.  213,  217, 
78  Pac.  1006. 

83.  Bvldence  Immaterial  —  Effect  of.  — ■ 
Matter  sought  to  be  elicited  from  witnesses 
not  having  any  bearing  on  case  on  trial, 
nor  being  material  of  matter  In  Issue,  It  is 
hard  to  understand  what  right  court  had  to 
Inquire  Into  it  or  how  refusal  of  witness  to 
answer  it  constituted  contempt  of  court. — 
Ex  parte  Zeehandelaar,  71  Cal.  238,  240,  12 
Pac.  269. 

^ee  par.  87,  this  note. 

Am  to  refusal  to  unawer  immaterial  ques- 
tion, see  par.  86,  this  note. 

84.  Grand  Juror — Can  not  be  required  to 
answer  question  as  to  how  he  voted  with 
respect  to  finding  of  particular  indictment, 
and  his  refusal  to  do  so  Is  not  contempt  of 
court. — Ex  parte  Sontag,  64  Cal.  625,  527,  4 
Am,  Crim.  Rep.  623,  2  Pac.  402. 

85>  Grand  Jury — Part  of  court  by  whick 
It  la  convened,  and  Is  under  control  of  court. 
Witness  who  appears  before  It  is  subject  to 
lawful  authority  and  control  of  court  In 
same  manner  and  to  same  extent  as  wit- 
nesses before  trial  Jury,  and  court  has 
Jurisdiction  to  deal  with  witness  who  defies 
authority  of  grand  Jury  and  to  adjudge  him 
guilty  of  contempt  of  court  and  to  punish 
him. — In  matter  of  Oannon,  69  Cal.  641,  648, 
11  Pac.  240. 

M.  Immaterial  question— Refusal  to  an- 
swer,— In  a  litigation  concerning  a  mine 
located  under  a  grub-stake  contract,  a  wit- 
ness refusing  to  answer  a  question  relating 
to  the  title  of  a  person  not  a  party  to  the 
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actton  and  which  title  was  not  at  issue  In 
the  case.  Is  not  guilty  of  contempt  under 
the  provisions  of  subdivisions  6  and  10  of 
the  above  section  read  in  connection  with 
the  provisions  of  section  2065,  post. — Kim- 
ball V.  Superior  Court.  38  Cal.  App.  781,  177 
Fac.  488,  following  doctrine  In  Ex  parte 
Zeehandelaar,  71  Cal.  238,  240,  12  Pac  250; 
Rogers  v.  Superior  Court,  146  Cal.  88,  91, 
78  Pac.  344. 

Bee  par.  67,  this  note. 

Am  to  effect  where  evidence  tamaterlal* 

see  par.  83,  this  note. 

87.  ftaestlons  asked  wltaesa  most  be 
pertinent  and  material  to  Issue.  Court  has 
no  power  to  compel  witness  to  answer  any 
others,  and  refusing  to  answer  questions 
not  pertinent  and  material  is  not  contempt 
of  court. — Overend  v.  Superior  Court,  131 
Cal.  280.  286,  63  Pac.  372. 

See  pars.  83,  86,  this  note. 

88.  Snperlor  court  mnst  poMCM  all  pon- 
era  nece«aary  to  compel  production  of  evi- 
dence for  use  in  cases  tried  before  it  that 
were  possessed  by  courts  of  equity  from 
time  immemorial,  including  power  to  pro- 
vide for  taking  of  deposition  and  for  en- 
forcement of  proceedings  to  that  end  by 
punishment  for  contempt.  —  Burns  v.  Su- 
perior Court,  140  Cal.  1,  7.  73  Pac.  597. 

80.  Taking  of  deposition  la  In  no  true 
■enae  n  proceeding  in  or  of  court  of  jus- 
tice, and  furnishes  no  authority  for  order 
adjudging  party  guilty  of  contempt  for  re- 
fusing to  attend  before  notary  in  obedience 
to  subpoena  issued  by  such  notary  tdls,  op, 
by  Angellottl,  J.). — Burns  v.  Superior  Court, 
140  Cal.  1.  16.  73  Pac.  697. 

00.  witness  ■honid  be  compelled  to  an- 
Mwer  by  court  In  case  where  rigbU  of  par- 
ties are  affected,  and  upon  his  refusal  to  do 
so,  court  should  commit  him  for  contempt. 
—Crocker  v.  Conrey,  140  Cal.  «3,  218,  78 
Pac.  1006. 

IV.  DISOBEDIENCE  OF  PROCESS  AND 
ORDERS. 

SI.  Attorncr  —  SBbdlvlsfon  8  — Violating 
order  of  court  directing  client  to  deliver. — 

An  attorney  Is  guilty  of  contempt  in  violat- 
ing an  order  of  court  directing  his  client 
to  deliver  the  custody  ot  her  minor  chil- 
dren to  their  father  during  a  fixed  portion 
of  each  year,  by  mistakenly  advising  her 
that  an  appeal  taken  from  such  order 
stayed  all  subsequent  proceedings  affecting 
such  custody  pending  the  appeal. — ^Hughes 
v.  Moncur.  28  Cal.  App.  462,  152  Pac.  968. 

S3.  Ckaracter  at  oflenac— Snnte  regard- 
less of  bow  committed. — The  character  of 
offense  Is  same  whether  committed  by  dis- 
obeying order  made  In  proceeding  in  Insol- 
vency, or  in  probate,  or  In  any  civil  action. 
Any  law  for  punishment  of  this  offense  is 
necessarily  of  general  nature,  and  must 
have  uniform  operation.  It  Is  dignity  of 
court  or  majesty  of  state  as  represented  by 
court  against  which  offense  is  committed. — 


Kx  parte  Clancy.  00  Cal.  553,  557.  27  Pac. 
411. 

03.  ComplHint  or  nnawer  ot  party  nuiy  k« 
stricken  out  as  penalty  of  disobedience  to 
subpcena  When  such  disobedience  fs  wilful 
or  intentional. — Clifford  v.  Allmas,  84  CaL 
628,  638,  24  Pac.  292. 

94.  Disobedience  of  order  for  final  dis- 
tribution of  estate  by  one  of  executors  ot 
last  will  of  deceased  Is  contempt  of  court. 
— Ex  parte  Smith,  63  Cal.  204.  207. 

As  to  diaofeedlencc  of  lawful  Judgment  or 
order  of  court  by  executor,  see,  post,  i  1440 
and  note. 

A>  to  penalty  for  retualuv  to  obey  citation 
ot  probate  court,  see,  post,  >  1460  and  note. 

S5.  DIsobeylnv  reatmlnlng  order  —  Oa 
tbrce  acveral  days,  makes  party  guilty  of 
three  separate  contempts.  Each  act  viola- 
tive of  injunction  is  separate  contempt. — 
Golden  Oate  Conaol.  Hydraulic  MIn.  Co.  v. 
Superior  Court.  65  Cal.  187.  192.  3  Pac.  628. 

86.    Failure  to  pay  alimony — In  seiieral. 

— In  a  proceeding  to  punish  a  husband  for 
contempt  for  failure  to  pay  alimony  and 
counsel  fees  where  the  affidavit  falls  to 
state  that  a  copy  of  the  order  for  the  pay- 
ment of  alimony  has  be^n  personally  served 
upon  the  husband,  or  that  he  had  actual 
knowledge  of  the  signing  and  filing  of  the 
order,  or  of  its  contents,  such  failure  did 
not  render  the  affidavit  insufficient,  where  It 
recited  that  the  defendant  had  duly  ap- 
peared in  the  action  in  all  the  proceedings 
therein  and  at  all  the  times  mentioned. 
These  allegations  amounted  to  a  statement 
that  defendant  was  present  when  the  order 
was  made,  and  it  was  consequently  unneces- 
sary to  allege  or  to  prove  that  he  had  been 
served  with  notice  of  the  original  order. — 
Mitchell  V.  Superior  Court,  168  Cal.  423,  125 
Pac.  1061. 

97.  In  a  proceeding  to  punish  a  husband 

for  contempt  for  failure  to  pay  alimony  and 
counsel  fees,  the  court  takes  cognizance  of 

the  pendency  of  the  main  cause,  and  there 
is  no  necessity  of  setting  forth  In  the  affi- 
davit the  fact  of  the  pendency  of  the  di- 
vorce action  itself,  or  the  provisions  of  the 
order  which  has  been  violated. — Mitchell  v. 
Superior  Court,  163  Cal.  423.  125  Pac.  1061. 

98.  A  proceeding  to  punish  a  husband 
for  contempt  for  failure  to  pay  alimony  and 
counsel  fees,  although  partaking  of  some  of 
the  characteristics  of  a  prosecution  for  a 
criminal  offense.  Is  properly  entitled  In  the 
style  of  the  divorce  proceeding  Itself,  and 
not  as  a  separate  action.— Mitchell  v.  Su- 
perior Court,  163  Cal.  423,  125  Pac  1061. 

00.  Same— Jurisdiction  of  court.  —  Such 
noncompliance  constitutes  a  contempt  com- 
mitted out  of  the  presence  of  the  court,  and 
an  affidavit  setting  forth  the  facts  Is  an  es- 
sential prerequLsite  to  the  exercise  of  Juris- 
diction to  punish  the  same,  and  an  order 
made  without  such  affidavit  Is  void  for  want 
of  Jurisdiction ;  but  if  the  husband  should 
voluntarily  appear,  and  admit  noncompU- 
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ance,  and  had  expressed  hiB  Intention  not 
to  comply  with  the  order  for  payment,  such 
conduct  may  be  treated  as  a  contempt  com- 
mitted in  the  presence  of  the  court,  and 
may  he  punished  aa  such,  without  the  af- 
fidavit referred  to,  but  In  auch  case,  the 
record  of  cosTlotlon  for  contempt  must 
show  the  facts. — In  re  McCarty,  164  Cal. 
S29,  98  Pac.  640. 

As  to  JulsdlcttoB  of  cowrt  1m  ceateiBpt 
proeecdlnKa.  see  par.  41,  this  note. 

100.  Same— ra>u  tade  skowtac,) — ^An  af  • 
fldavlt  of  the  wife,  setting  out  the  original 
order,  and  averring  refusal  or  failure  of 
the  husband  to  comply  therewith,  consti- 
tutes a  prima  facie  showing  of  contempt, 
and  it  is  not  necessary  to  aver  that  he 
had  the  ability  to  pay  at  the  time  he  was 
required  to  do  so.  In  order  to  confer 
jurisdiction  upon  the  court  to  consider 
and  punish  as  for  contempt,  in  the  event 
of  the  failure  of  the  husband  to  present 
a  legitimate  excuse  for  his  noncompliance 
with  the  order. — In  re  McCarty,  154  Cal. 
637,  S8  Pac.  640. 

101.  Same  —  Refusal  to  vmr  allmonr 
and  connael  tecM  ordered. — The  contempt 
or  refusal  to  pay  temporary  alimony  and 
counsel  fees  ordered  by  the  court  is  one 
not  committed  in  tlie  Immediate  view  and 
presence  of  the  court,  and  the  fact  essen- 
tial to  show  the  Jurisdiction  of  the  court 
to  proceed  therewith  must  be  embodied  In 
an  affidavit  stating  the  facts  constituting 
the  contempt,  presented  to  the  court  or 
judge,  In  the  absence  of  any  other  show- 
ing provided  for  in  section  1211,  post. — In 
re  Northern,  18  Cal.  App.  62,  63,  181  Pac. 
1010. 

102.  Fallare  to  pay  fine — For  violation 
of  injunction.  —  Where  the  court  in  a 
contempt  case  for  a  violation  of  an  in- 
junction, imposed  a  fine,  it  had  Jurisdiction 
to  Impose  Imprisonment  for  the  nonpay- 
ment of  the  fine  at  the  rate  of  two  dollars 
per  day  until  the  flne  Is  paid. — In  re  Jor- 
gensen,  19  Cal.  App.  917,  124  Pac  1066. 

lOS.  8aBie~-AiditlOBal  scatencc  of  IBt- 
prlaoament. — The  fact  that  the  court  also 
ttnposed  additional  imprisonment  for  the 
contempt  of  court  would  not  take  from 
the  court  its  power  to  enforce  the  non- 
payment of  the  fine  by  Imprisonment  at 
the  special  rate. — In  re  Jorgensen.  19  Cal. 
App.  217.  124  Pac.  1055. 

An  to  pnniBhmeat  for  coBtemptt  see  pars. 
38  and  60,  this  note. 

104.  Judgnent—Dlsobedlence  of— Snb- 
dlvtuioB  B. — Every  separate  act  of  disobe- 
dience is  a  separate  contempt;  the  continu- 
ous operation  of  a  ferry  service  upon  three 
separate  days  in  violation  of  a  temporary 
Injunction  restralnlnff  the  operation  thereof 
constitutes  three  separate  contempts.  — ■ 
Solano  Aquatic  Club  v.  Superior  Court.  166 
Cal.  278,  131  Pac.  874. 

lOft.  Judgment- deb  (or— Who  dl»paM«d  of 
property  in  order  to  defeat  order  of  referee 
upon  proceedings  supplemental   to  execu- 


tion. Is  not  excused  in  not  complying  with 
order  thereafter  made  commanding  him  to 
turn  over  such  property  so  disposed  of  to 
sheriff  to  be  applied  towards  satisfaction  of 
execution  against  him,  and  he  may  prop- 
erly be  punished  for  contempt  for  not  com- 
plying with  such  order. — Ex  parte  Kellogg, 
64  CaL  343,  346,  30  Pac.  1030.  See  Ex  parte 
Cohen,  6  Cal.  318;  Qalland  v.  Galland,  44 
Cal.  476,  478,  18  Am.  Rep.  m. 

106.  Knowledge  of  aa  order  can  not  be 
Impoted  to  one  not  a  party  to  the  action 
and  it  must  appear  that  the  order  or  Judg- 
ment had  been  previously  served  on  the  one 
charged  or  that  he  had  actual  notice  there- 
of.— Frowley  v.  Superior  Court,  168  CaL  220, 
110  Pac.  817. 

See  pars.  12  and  14,  this  note. 

107.  HodlflcatloB,   amendment,  repeal.— 

The  effect  of  the  1891  amendment  to  subdi- 
vision IS  of  above  section  was  not  to 
modify,  amend,  or  repeal  subdivision  3,  of 
the  same  section,  defining  a  contempt  of 
court,  and  Indirectly  making  any  act  of  dis- 
respect such  a  contempt. — Matter  of  Shay, 
160  Cal.  406,  117  Pac.  442. 
See,  also,  ante,  S  2ff2  and  note. 

108.  Notary  taking  deposition — Can  not 
pnnlsh  for  contempt. — Special  reasons  exist 
why  power  to  punish  for  contempt  should 
not  be  vested  with  ofTlcer  tal<ing  deposition. 
He  has  not  means  at  hand  to  enable  him  to 
act  advisedly.  Dispute  may  exist  as  to 
whether  or  not  deposition  Is  talten  in  good 
faith  or  is  resorted  to  for  purpose  of  abus- 
ing privilege  in  order  to  obtain  Informa- 

,tlon  for  an  object  foreign  to  suit  In  which 
It  Is  taken.  So  there  might  be  question 
asked  calling  for  immaterial  evidence 
which  witness  is  not  bound  to  answer. 
Court  In  which  action  Is  pending  has  ulti- 
mate decision  and  should  have  control  of 
proceedings  for  production  of  evidence,  and 
It  Is  proper  tribunal  for  decision  of  all  such 
questions.  They  can  properly  be  presented 
and  decided  upon  hearing  charge  of  con- 
tempt.— Burns  v.  Superior  Court,  140  Cal.  1, 
13.  73  Pac.  697. 

As  to  power  of  notary  to  pnolsli  for  coa- 
tempt.  see  note  86  L.  R.  A.  822. 

lOP.  Notlee  of  order  disobeyed— In  gea- 
eral. — Party  can  not  excuse  himself  by 
showing:  that  he  had  no  notice  of  making 
order  which  he  disobeyed  where  he  had 
notice  of  application  for  such  order  and 
was  present  and  resisted  it. — Romlne  v. 
Cralle.  83  Cal.  432,  437,  23  Pac.  525. 

110.  Same- Actual  notice  at  iBjanctloB 
bind*  party,  although  not  served  with  writ, 
and  disobedience  of  such  injunction  is  con- 
tempt.— Golden  Gate  Consol.  Hydraulic  Min. 
Co.  V.  Superior  Court,  65  Cal.  187.  190,  3 
Pac.  628. 

111.  Same  —  Wheu  proof  of  service  na- 
aeevssary.  —  In  contempt  proceedings  to 
punish  a  husband  for  failure  to  comply 
with  an  order  of  court  requiring  him  to 
pay  alimony  and  counsel  fees,  the  un- 
dented allegation  of  the  defendant's  pres- 
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ence  at  the  time  oC  the  making  of  the 
order  rendered  a  ahowinB  of  service  of 
notice  upon  him  entirely  unnecessary. — 
Mitchell  V.  Superior  Court,  188  Cal.  423.  126 
Pac.  1061. 

Aa  to  ■eecsaltr  ot  AowIbk  acta,  sea  par. 
12,  this  note. 

Aa  to  kaon-ledEC  of  order  aot  bcluK  lat- 
pntcd,  see  par.  106,  this  note. 

112.  Order  to  make  flnal  aeeoaatliv-^e- 
(omI  to  ober— Commitment  for  contempt* — 

Under  the  provisions  of  subdivision  5  of  the 
above  section  a  warrant  of  commitment 
which  recites  that  the  petitioner  In  the  Im- 
mediate view,  presence  and  hearing  of  the 
court,  while  the  court  was  In  session,  re- 
fused to  obey  the  order  of  the  court  that 
he  render  a  flnal  account  in  a  proceedings 
pending  before  the  court,  and  that  the  court 
at  the  same  time  by  its  order  adjudged 
and  declared  such  party  "had  been  guilty 
of  a  contempt  of  aaid  court  by  his  refusal 
to  obey  the  said  order  ot  said  court  that  he 
render  said  final  account"  the  commitment 
must  be  sustained. — Ex  parte  Philbrook,  — 
Cal.  App.  — ,  191  Pac.  77. 

113.  Original  order— Not  requiring  party 
to  perform  act  which  order  in  contempt 
proceedings  enjoined  upon  him  and  for  non- 
performance of  which  he  was  ordered  to  be 
Imprisoned,  party  punished  for  contempt  for 
fiuch  non- performance  may  bring  certiorari 
und  have  proceedings  against  him  annulled. 
— Dewey  v.  Superior  Court,  81  Cal.  64,  67, 
22  Pac.  333. 

114.  Pracecding  In  taking  of  depoaltlona 
—Prooeedlng'  of  conrt  within  meaning  of 
above  section  and  refusal  to  obey  subpoena 
issued  by  officer  taking  deposition  for  at- 
tendance of  witness  at  such  taking  Is  un- 
lawful Interference  with  proceedings,  and 
as  such  is  punishable  as  contempt  of  court 
In  which  action  la  pending  upon  proper 
charge  made  to  court  by  affldavit. — Burns 
V.  Superior  Court.  140  Cal.  1,  14,  78  Pac.  597. 

lis.  Prokibftory  and  mandatory  lajnnc- 
tioDB  pending  appeal.— Prohibitory  Injunc- 
tion remains  In  full  force  pending  appeal, 
and  court  may  enforce  obedience  thereto; 
but  mandatory  Injunction  Is  stayed  by  oper- 
ation of  such  appeal.  Result  to  final  adju- 
dication might  even  be  barren  victory. 
Pending  such  appeal,  therefore,  from  man- 
datory injunction,  trial  court  could  not  com- 
pel party  to  do  any  act  which  would  change 
subject  of  litigation  from  state  as  It  existed 
when  decree  was  rendered. — Dewey  v.  Su- 
perior Court,  81  Cal.  64,  68,  22  Pac.  333. 

110.  RefnMlBg  to  obey  sobpcena  Isaned  by 
notary  pabllc  before  whom  his  deposition 
was  to  have  been  taken  upon  notice  does 
not  authorize  sujierior  court  to  punish  such 
person  for  contempt.  In  such  case  there  la 
no  actual  contempt  of  court  because  party 
has  committed  no  act  In  presence  of  court, 
nor  has  he  without  presence  of  court  dis- 
obeyed any  of  its  Judgments,  orders,  or  pro- 
cesses,— Lezlnsky  v.  Superior  Court,  72  Cal. 
510,  511,  14  Pac.  104. 


s«8a 


IIT.  Coatparei  Bums  v.  Superior  Court. 
140  Cal.  1,  14,  78  Pac.  597. 

lis.  Service  of  JndKment  or  order  Ala- 
obeyed,  or  demand  upon  person  who  la 
bound  to  obey  It,  to  do  so,  la  not  made  con- 
dition precedent  by  statute  to  Issuing  at- 
tachment against  him  for  disobeying  It. 
Proof  of  technical  service  of  order,  and  of 
demand  that  It  be  complied  with,  would 
doubtless  establish  case  of  disobedience  un- 
less person  upon  whom  demand  was  made 
was  unable  to  comply  with  it.  But  it  should 
by  no  means  follow  tliat  disobedience  of 
order  might  not  be  shown  without  proof  of 
such  formal  service  and  demand. — Ex  parte 
Cottrell,  59  Cal.  420,  421. 

lis.  Mode  of  aervlee  of  order  to  akow 
eanae— Upon  corporation  in  contempt  pro- 
ceedings Is  not  expressly  provided  for  In 
codes.  View  taken  la  that  service  of  such 
order,  like  suAimons,  must  be  made  upon 
president  or  other  head  of  corporation. — 
Golden  Gate  Consol.  Hydraulic  MIn.  Co,  v. 
Superior  Court,  65  Cat  187,  191,  3  Pac.  628. 

laa.  tlnantkortoed  ordei^-Awardlag  ali- 
mony, and  failure  to  obey  same,  does  not 
bring  party  into  contempt  of  court. — Hen- 
nessy  v.  Nlcol.  106  Cal.  138,  142.  38  Pac.  649. 

131.    Violation  or  dlorcsard  of  nnUn-fnl 

ordei^— Can  not  be  pnalaked  as  contempt  of 
court.  An  attempt  to  do  so  by  means  of  Im- 
prisonment is  excess  of  Jurisdiction,  re- 
medial by  writ  of  habeas  corpus, — Ex  parte 
Brown,  97  Cal.  88.  86,  31  Pac.  840.  See 
Brown  v.  Moore,  61  Cal.  432,  435. 

123;  Wllfnl  refnsat  of  party  to  eomply 
witk  decree  of  court  of  competent  Juris- 
diction directing  him  to  execute  convey- 
ance constitutes  contempt  of  such  court, 
and  may  be  punished  as  such. — The  '76 
Land  &  Water  Co.  v.  Superior  Court,  98  Cat 
13»,  143,  28  Pac.  818. 

V.  INTBRFERINO  WITH  PROCESS. 

133.  Attempt  to  appeal  from  Jndgment 
wkleh  kaa  been  made  flnal  by  the  supreme 
court,  query,  whether  or  not  it  is  contempt 
as  deceit  or  abuse  of  process  of  court. — 
Heinlen  v.  Beans.  73  Cal.  240,  241.  14  Pac. 
855. 

124.    Attorney  has  rlgkt  tm  aUvcwi  Um. 

self  to  court  for  purpose  of  putting  In  mo- 
tion power  of  court  to  prevent  commission 
of  criminal  acts  on  part  of  Jury,  or  to  vacate 
proceedings  obtained  by  them,  or  to  con- 
vict and  punish  persons  guilty  of  them,  but 
It  Is  altogether  Irregular,  unlawful,  and 
criminal  to  send  accusatory  and  threaten- 
ing communication  to  court  or  Jury  sitting 
with  It  while  engaged  In  discharge  of  its 
duties. — In  matter  of  Tyler,  64  Cal.  484,  486, 
1  Pac.  884. 

130,  Juror  wiMnlly  and  comiptly  per- 
mitting any  eomaniBlcatlon  to  be  made  to 

him  relating  to  any  cause  or  matter  pend- 
ing before  him,  except  according  to  regular 
course  of  proceedings,  or  to  receive  any 
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bribe  upon  agreement  that  his  vote  or  de- 
cision upon  any  question  which  is  or  may 
be  brought  before  him  for  decision  shall 
be  Influenced  thereby,  may  be  punished  for 
contempt  of  court  as  well  as  criminally,  for 
such  actions  taint  with  suspicion  proceed- 
ings which  they  touch  and  delay  courts  In 
exercise  of  their  functions,  and  if  suffered 
to  pass  unpunished  by  court  they  result  In 
paralysis  of  judicial  confidence. — In  matter 
of  Tyler.  64  Cat.  434.  436.  1  Pac.  884. 

126.  Letter  sent  to  srand  Jary — Wltkont 
luirpoMt  ezpFpt  to  exasperate  iorors  by  as- 
persions upon  their  otiiclal  conduct  which 
It  contained,  or  to  dfeter  them  from  per- 
forming their  duties  by  threats  of  public 
clamor,  or  to  create  distrust  and  want  of 
confidence  In  any  action  they  might  take, 
is  punishable  as  contempt  of  court.  At- 
torney sending  such  letter  unlawfully  In- 
terferes with  proceedings  of  court. — In  mat- 
ter of  Tyler,  64  Cal.  434,  437,  43S.  1  Pac.  884. 

137.  Liberty  «t  preu  stops  Tthere  fur- 
ther   exercise    woald    Invade    rights  of 

others.    It  can  not  assail  litigants  during 


progress  of  trial,  dictate  verdict  or  judg- 
ment, or  spread  before  Juries  Us  opinion 
of  merits  of  cases  which  are  on  trial. — In 
matter  of  Shortrldge,  99  Cal.  626.  52S,  536, 
ST  Am.  St.  Rep.  78,  SI  L.  R.  A.  756,  S4 
Pac  2S7. 

138.  Ohatrnctliw  »mA  taking  tram  vollee 
aUttr  by  meams  of  lesal  proecas  certain 
personal  property  taken  by  such  officer 
under  search-warrant  issued  by  Judge  of 
superior  court  for  purpose  of  securing  cer- 
tain documents  averred  to  have  been  used 
as  means  of  committing  felony,  is  contempt 
of  court,  and  punishable  as  such. — In  mat- 
ter of  Lowenthal,  74  Cal.  109.  110,  6  Am.  St. 
Rep.  424.  15  Pac.  369. 

IM.  Power  to  pvalsh  (or  coatenpt  — 
Vested  IM  courts  for  their  owm  protcctlott^-' 
Its  object  la  to  insure  respect  for  their 
rules  and  orders,  obedience  to  their  pro- 
cesses, and  freedom  from  disturbance,  or 
interference  with  due  and  regular  course 
of  their  proceedings. — People  v.  Durrant. 
115  Cal.  179,  209,  10  Am.  Crim.  Rep.  199,  48 
Pac.  76. 


§  1210.  R&ENTRT  ON  FBOFERTY  AFTER  EVIOTION,  WHEN  A  CON- 
TEMPT.   Every  person  dispossessed  or  ejected  from  any  real  property  by  the 

judgment  or  process  of  any  court  of  competent  jurisdiction,  who,  not  having 
right  so  to  do,  re-enters  into  or  upon  or  takes  possession  of  any  such  real 
property,  or  induces  or  procures  any  person  not  having  right  so  to  do,  or  aids 
or  abets  him  therein,  is  guilty  of  a  contempt  of  the  court  by  which  said  judg- ' 
raent  was  rendered  or  from  which  such  process  issued. 

TTpon  a  convictioii  for  such  contempt  the  court  must  immediately  issue  an 
alias  process,  directed  to  the  proper  officer,  and  requiring  him  to  restore  such 
possession  to  the  party  entitled  under  the  original  judgment  or  process,  or  to 
his  lessee,  grantee,  or  successor  in  interest,  and  no  appeal  from  the  order  direct- 
^ing  the  issuance  of  an  alias  writ  of  possession  stays  the  execution  thereof,  unless 
a  written  undertaking  is  executed  on  the  part  of  the  appellant,  with  two  or 
more  sureties  to  the  eifect  that  he  will  not  commit  or  suffer  to  be  committed 
any  waste  thereon,  and  if  the  order  is  affirmed,  or  the  appeal  dismissed,  he  will 
pay  the  value  of  the  use  and  occupation  of  the  property  from  the  time  of  his 
unlawful  re-entry  until  the  delivery  of  the  possession  thereof,  pursuant  to 
the  judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the 
court  by  which  the  order  for  the  alias  writ  was  made,  and  which  must  be  speci- 
fied in  the  undertaking. 

HIttory:  Enacted  March  11.  1872;  amendment  approved  March  23. 
1893,  Stats,  and  Amdts.  1893,  p.  281;  by  Code  CommtsBton,  Act  March 
8.  1901,  Stats,  and  Amdts.  1900-1,  p.  193,  held  unconstitutional,  see  his- 
tory, S  5  ante;  amendment  approved  March  16,  1907.  Stats,  and  Amdts. 
1907,  p.  320,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  484. 

CONTEMPT  OP  COURT— RE-ENTRY        4.  Judgment  having  been  fully  executed— By 
AFTER  EVICTION.  putting  plaintiff  into  possession. 

1,  Alias  writ  of  restitution  most  issue.  6.  Mandamus  will  lie — To  compel  judge  to 

?.  Same— Appeal.  determine. 
3.  Iisue  of  title— Can  not  be  tried  by  pro-    6.  Person  accused  —  Must  be  one  who  has 
ecedings  for  eontempt.  been  ejected. 

sess 
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7.  Proeeedinff  is  not  barred— By  reason  of  not 

having  been  eommeneed. 

8.  Section  is  designed  not  only  to  protect 

court. 

See.  ante,  i  1209  and  note. 

1.    AllM  writ  of  reatltution  mnat  luiie 

upon  conviction  of  defendant  of  contempt 
for  re-entering-  lands  from  which  he  had 
been  ejected;  court  has  no  discretion  to  re- 
fuse it.— Huerstal  v.  Mulr.  62  Cal.  479,  480. 

z.  Same  —  Appeal.  —  The  amendment  of 
1907  to  the  above  section  does  not  give  a 
right  of  appeal  from  an  order  adjudging 
guilty  of  contempt  a  party  -who  has  re- 
taken possession  of  real  property  from 
«hlch  he  had  been  dispossessed  under  a 
Judgment  and  process  against  him,  and  di- 
recting an  alias  writ  to  issue  to  restore 
the  possession  to  the  party  entitled  thereto 
under  the  Judgment.  —  Bond  v.  Superior 
Court,  174  Cal.  378,  163  Pac.  496,  following 
the  doctrine  In  Huerstal  v.  Muir,  82  Cal.  479. 

S.  Iwme  of  title  — Can  not  be  tried  br 
proeecdlBs*  (or  eoBtempt. — ^11  after  Judg- 
ment for  plaintiff  defendant  acquires  title 
to  premises  In  dispute,  he  has  right  of  en- 
try, and  court  can  not  punish  him  for  enter- 
ing under  his  title;  but  issue  of  such  title 
should  be  tried  in  appropriate  action  In 
which  verdict  of  Jury  or  findings  of  court 
may  be  had  upon  issues  properly  framed 
for  purpose  ot  definitely  determining  qaes- 
tlon  of  title. — ^Larrabee  v.  Selby.  62  Cal.  606, 


608.  See  Mahoney  t.  Van  Winkle.  32  Cal. 
448.  468. 

4.  JodsncBt  havlBK  been  fnlly  «c«tcd 
pvttlBV  plalBtlfl  iDto  poMcaatoa,  alias 

writ  will  not  issue  except  upon  an  adjudi- 
cation that  defendant  was  guilty  of  con- 
tempt.— Rousset  V.  Reay,  8  Cal.  Unrep.  717. 
31  Pac.  900. 

5.  HnndamiM  tvlll  lie— To  eompel  )mtgt 
tn  hear  and  determlme  proceedings  to  have 
defendant  in  action  brought  to  recover  pos- 
session of  certain  land  adjudged  guilty  of 
contempt  for  re'enterlng  upon  land  from 
which  he  had  been  ejected  under  execution 
Issued  In  said  action. — ^Temple  t.  Saperlor 
Court,  70  Cal.  211,  212,  11  Pac.  699. 

e.  PeraoM  accwoed — Mnat  be  obc  who  haa 
bcea  ejected  or  dlepossessed  as  provided  In 
Section,  and  unless  he  be  such  person  act 
has  no  application  and  he  can  not  be  guilty 
of  contempt. — Batohelder  v.  Moore,  42  CaL 
412.  416. 

7.  ProeeedlBK  Is  not  barred — By  reaooB 
of  Bot  havlBg  beea  comaieBeed  within  five 
years  after  date  of  Judgment. — Temple  v. 
Superior  Court,  70  Cat  211.  11  Pac.  699. 

8.  SectlOB  Is  designed  not  only  to  protect 
eoBrt  from  contempt  of  Its  authority.  Judg- 
ment, or  process,  but  also  to  give  party 
materially  injured  an  additional  remedy  by 
restoring  hlra  to  possession  of  property 
from  which  he  was  dispossessed  by  act  of 
contempt.  —  People  ex  rel.  L>amhy  v. 
Dwlnelle.  29  Cal.  632.  634. 


§1211.  A  CONTEMPT  COMMITTED  IN  THE  PRESENCE  OF  THE 
COURT  MAY  BE  PUNISHED  SUMMARILY.  WHEN  NOT  SO  COMMITTED 
AN  AFFIDAVIT  OR  STATEMENT  SHALL  BE  MADE.  When  a  contempt  is 

committed  in  the  immediate  view  and  presence  of  the  court,  or  judge  at  cham- 
bers, it  may  be  punished  summarily ;  for  which  an  order  must  be  made,  reciting 
the  facts  as  occurring  in  such  immediate  view  and  presence,  adjudging  that  the 
person  proceeded  against  is  thereby  guilty  of  a  contempt,  and  that  he  be  pun- 
ished as  therein  prescribed.  When  the  contempt  is  not  committed  in  the  imme- 
diate view  and  presence  of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court,  or  judge,  of  the  facts  constituting  the  contempt,  or  a 
statement  of  the  facts  by  the  referees  or  arbitrators  or  other  judicial  officer. 
Hiitory:    Enacted  March  11,  1872,  re-enactment  of  9  481  Practice  Act. 

7, 8.  Same — Sufficiency  of  affidavit  made  on 
informatioQ  and  belief. 


CONTEMPTS  IN  PRESENCE  OF  COURT 
AND  CONSTRUCTIVE  CONTEMPTS. 

1,2.  Affidavit  of   facts   constituting  con- 
tempt. 

3.  Same— Constitutes  complaint. 

4.  Same — Distinction  between  complaint 

or  affidavit. 

6.  Charge  maile  upon  information  and  be- 
lief— Will  not  make  jurlgment  of 
conviction  void. 

6.  Contempt  committefl  in  presence  of 
court— ConBtniction. 


2084 


d.  Same — ^What  order  must  show. 

10.  Contempt  committed  without  presence 

of  court — By  instructing  party  not 
to  produce  certain  books. 

11.  Same — Affidavit  most  show  what 

12.  Same — Judgment  convicting  of  —  Be- 

cital  of  facts. 

13.  Contempt  proceeding— Is  presented  in 

cause  out  of  which  it  grows. 

14.  Court  takes  judicial  notice  of  proeeod- 

ings  before  it. 


Digitized  by 


Google 


Tit.  v.] 


AFFIDAVIT— SIIFFICIBHCY  OF. 


tun 


15.  Failing  to  appear  in  person  before 

court  when  ordjsred  to  do  so. 

16.  Injunction  restiaining  nuisance-— Vio- 

lation of — Affidavits  for,  suffleieney 
of. 

17.  Loss  of  jnrisdietion  Bj  lapse  of  tim^^ 

Contempt  committed  in  presence  of 
court. 

18, 19.  Order  for  contempt  must  show  juris- 
diction, 

20.  Same — Failure  to  urge  want  of  jurie- 

diction. 

21.  Order  for  contempt — Not  stating  ques- 

tions ashed  witness. 

22.  Party  is  entitled  to  hnow  with  what  he 

is  cEarged. 

23.  Bequirement  —  That  act  to  be  per- 

formed should  be  specified. 

24.  Same — That  facts  be  stated  in  order. 

25.  Violation  of  injunctive  order — Suffi- 

ciency of  affidavits. 

See,  ante,  j  1209  and  note. 

1.  Afldavlt  of  facta  coaatltutlns:  con- 
tempt shall  be  presented  wlien  alleging 
contempt  Is  not  committed  in  presence  uf 
court.  If  no  affidavit  be  presented,  there  U 
nothing  to  set  power  of  court  In  motion, 
and  If  affidavit  as  presented  Calls  to  state 
substantive  facts  constituting  contempt  on 
part  of  accused,  same  results  must  follow — 
for  there  Is  no  distinction  between  utter 
absence  of  affidavit  and  presentation  of  one 
which  Is  defective  In  substance  in  stating 
facta  constituting  alleged  contempt.— 
Batchelder  v.  Moore,  42  CaL  412,  416. 

Aa  to  aiiAcl«i«r  af  aStaTlt  made  om 
iBformatloa  a«d  belief,  see  pars.  6-S,  this 
note. 

Aa  to  avBdoBer  o(  aflMavft  ckarstas  tIo- 
latloa  of  InjvnetlTO  ordor,  sea  pars.  16,  26, 
this  note. 

2.  Affidavit  need  not  set  forth  pendency 
of  case  or  proceeding,  nor  provisions  of 
order  of  court  which  had  been  violated,  for 
although  contempt  of  court  is  specific  crim- 
inal offense  and  Judgment  of  conviction 
thereof  Is  same  as  Judgment  in  criminal 
case,  yet  practice  has  always  been  to  prose- 
cute matter  of  contempt  In  case  or  proceed- 
ings out  of  which  it  arose,  and  not  as 
separate  proceedings  with  title  of  Its  own. 
—Ex  parte  Ah  Men,  77  Cal.  198,  200.  11  Am. 
St  Rep.  263,  19  Pac.  380. 

S.  Saaic — CoBBtltntco  comvlalat*  and  un- 
less It  charges  facts  constituting  contempt, 
court  Is  without  Jurisdiction  to  proceeds— 
Hutton  V.  Superior  Court,  147  CaL  1S6,  1S9, 
81  Pac.  409. 

4.    aaase-^lstlactloa  betwcoa  eomplalat 

or  aSdaTtt  which  charges  no  offense  at  all, 
and  one  which,  though  Inartificlally  drawn. 
Intimates  existence  of  facts  necessary  to 
constitute  offense,  must  be  made  In  deter- 
mining on  habeas  corpus  whether  court  had 


Jurisdiction.— Ex  parte  Ah  Men,  77  Cal.  198, 
201,  11  Am.  St.  Bep.  263,  19  Pac.  880. 

B.  Chavse  made  worn  laffwmatloB  aad 
belief— Will  Bot  auiko  jadcmeat  of  eonvle- 
<loB  void  after  party  has  bad  full  and  fair 
hearing.  It  would  be  Impossible  In  many 
cases  of  contempt  committed  out  of  pres- 
ence of  court  to  secure  apprehension  of 
guilty  parties  if  every  fact  essential  to  sus- 
tain Judgment  were  required  to  be  stated 
In  positive  terms. — Ex  parte  Acock,  84  Cal. 
60,  64,  23  Pac.  1029. 

6.  Contempt  committed  In  presence  of 
eonrt— ConatrnctloB. — A  Judge  can  not  be 
said  to  have  Instituted  the  proceedings  for 
contempt  where  an  affidavit  showing  con- 
temptuous  conduct  has  been  presented  to 
him. — ^Hughes  T.  Moncur,  28  Cal.  App.  462, 
1S2  Pac.  968. 

T.  Same — SnMelcncy  of  aflldavit  atade  on 
Information  and  ballaf^Whatever  the  rule 
may  be  with  respect  to  the  righta  of  per- 
sons held  under  an  attachment  which  has 
been  Issued  upon  an  affidavit  made  on  In- 
formation and  belief  alone.  It  is  not  true 
that  after  a  full  and  fair  hearing,  in  which 
the  prisoner  has  been  given  Cull  opportun- 
ity to  present  his  defense  to  the  charge 
made  against  him,  a  Judgment  of  conviction 
can  be  held  to  be  void  because  some  oC  the 
charges  are  made  on  Information  and  be- 
lief. It  would  be  Impossible  in  many  cases 
of  contempt  committed  out  of  the  presence 
of  the  court  to  secure  the  apprehension  or 
conviction  of  the  guilty  parties.  If  every 
fact  material  to  sustain  the  judgment  were 
required  to  be  stated  In  positive  terms. — 
Hughes  V.  Moncur,  28  Cal.  App,  462,  152 
Pac.  968. 

A*  to  reqnlsltea  and  safleleney  of  aOlda- 

vlta,  see  pars.  1-4,  16,  26,  this  note. 

8.  The  legality  of  the  order  adjudging 
the  attorney  guilty  of  contempt  Is  not  sub- 
ject to  attack  on  the  ground  of  the  Insuffi- 
ciency of  the  affidavit  upon  which  the  con- 
tempt proceeding  was  based,  where  the 
accused  appears  in  person  and  by  attorney 
and  Is  given  full  opportunity  to  be  heard, 
and  Interposes  no  objection  to  the  suffi- 
ciency of  the  affidavit. — Hughes  v.  Moncur, 
28  Cal.  App.  462,  162  Pac.  968. 

8.  Same— Wbat  order  mast  show.— Order 
adjudicating  contempt  must  contain  recital 
of  facts  which  make  out  case  of  contempt. 
— Overend  v.  Superior  Court,  131  Cal.  280, 
284.  63  Pac.  372.  See  People  ex  rel.  Field  v. 
Turner,  1  Cal.  152,  155;  Ex  parte  Rowe,  7 
Cal.  181,  183;  Batchelder  v.  Moore,  42  Cal. 
412,  416;  Ex  parte  Zeehandelaar,  71  CaL  238, 
241,  12  Pac.  259;  Schwars  v.  Superior  Court, 
111  CaL  106,  112,  48  Pao.  680. 

10.  Contempt  consmltted  withoat  prcs- 
enee  of  cenrt — By  InatmctlaK  party  not  to 
prodnce  certain  books  In  court  Which  he 
had  been  ordered  to  produce,  does  not  au- 
thorize commitment  for  contempt  unless 
preceded  by  affidavit  showing  facts  con^tl- 
rutlng  contempt,  or  by  citation  or  nottcf>  to 
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show  cause. — Ex  parte  Rickert.  126  Cal.  144, 
245,  58  Pac.  £49. 

Am  to  contrmpta  committed  without  pre«- 
CB««  of  court,  and  attachment  therefor,  see, 
post,  !  1212  and  note. 

11.  Same — Afldavlt  mu«t  «hoiv  frhat. — 
Affidavit  of  facts  forming  basis  of  Jurisdic- 
tional action  for  contempt  committed  with- 
out presence  of  court  must  show  upon  Us 
face  cause  of  contempt,  and  II  It  does  not 
then  court  is  wanting  In  Jurisdiction,  and 
order  ot  contempt  is  void. — Overend  v.  Su- 
perior Court,  121  Cal.  280,  284,  62  Pac.  272; 
Hutton  V.  Superior  Court,  147  Cal.  166,  169, 
81  Pac.  409. 

12.  Same — Jndsmeut  cenTletliiK  of— Re- 
cital Of  factii. — In  the  case  of  a  constructive 
contempt— that  is.  where  the  alleged  con- 
tempt is  committed  out  of  the  immediate 
presence  of  the  court  or  Judge  at  cham- 
bers— the  proceeding  is  required  to  be  in- 
augurated by  the  filing  of  an  affidavit  or 
affidavits  which  must  recite  the  facts  con- 
stituting the  contempt,  under  the  provi- 
sions of  the  above  section. — In  re  Selowsky, 
28  Cal.  App.  569,  177  Pac.  301,  following 
the  doctrine  In  Overend  v.  Superior  Court. 
131  Cal.  284,  63  Pac.  372,  374;  Hutton  v.  Su- 
perior Court,  147  Cal.  159,  81  Pac.  409.  410. 

18.  Contempt  proceeding  — 1«  presented 
In  cause  out  of  which  It  growK,  as  matter 
of  convenience,  but  it  Is  separate  and  dis- 
tinctive matter  and  no  part  of  original  case. 
—People  V.  Durrant.  116  Cal.  179.  202,  10 
Am.  Crim.  Rep.  499,  48  Pac.  75. 

14.  Court  take*  Judicial  Mtlce  of  im^o- 
ceedlags  before  It,  and  orders  made,  and 
facts  constituting  contempt  are  sufficiently 
stated  It  acts  done  In  violation  of  order  or 
writ  are  set  forth. — Ex  parte  Ah  Men,  77 
Cal.  1S8,  201,  11  Am.  St.  Rep.  263,  19  Pac.  380. 

15.  Palllag  to  appear  In  person  before 
court  when  ordered  to  do  so,  and  show 
cause  why  he  should  not  be  punished  for 
contempt  in  failing  to  obey  order  requiring 
payment  of  alimony  in  action  then  pending 
before  court.  Is  not  contempt  committed  In 
presence  of  court,  and  there  should  be  an 
affidavit  stating  facts  constituting  con- 
tempt.—Ex  parte  Qordan,  92  Cal.  478.  480, 
27  Am.  St.  Rep.  164.  28  Pac.  429. 

16.  laJunetloB  restraining  nutaance — Vio- 
lation of— Amdavlts  for.  snIBclencT  of. — 
In  a  contempt  proceedings  for  violation  of 
a  decree  perpetually  enjoining  the  use  of 
premises  for  the  purpose  of  lewdness,  as- 
signation, or  prostitution,  a  general  alle- 
gation In  the  affidavit  that  the  affiant 
knows  of  his  known  knowledge  that  the 
premises  are  being  used  for  such  purpose. 
Is  sufficient  to  give  the  court  Jurisdiction  of 
the  proceeding,  without  an  allegaUon  of 
the  commission  ot  specific  acts  of  lewd- 
ness.—Selowsky  V.  Superior  Court.  180  Cal. 
404  181  Pac.  662,  approving  the  doctrine 
in  Belts  V.  State.  93  Ind.  876;  State  V.  Scha- 
fer.  74  Iowa  704,  89  N.  W.  89;  Drake  v. 
State,  It  Neb.  636.  17  N.  W.  117;  State  v. 
I>ame,  60  N.  H.  479,  40  Am.  Rep.  831;  State 
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V.  Paterson,  29  N.  C.  (7  Ired.  U)  70.  45 
Am.  Dec.  506;  State  v.  Jones,  53  W.  Va.  613. 
45  S.  W.  916;  State  v.  Burnell,  29  Wis.  436. 

A*  to  reqniremenf  of  and  ■ufltcicncy  of 
amdavlts,  see  pars.  1-4,  26,  this  note. 

As  to  ■nOiclency  of  attdavlta  aaadc  on  In- 
formation aad  belief,  see  pars.  6-8.  this 
note. 

17.  Loss  of  Jurisdiction  by  lapse  of  time 
—Contempt  eomnilttcd  In  presence  of  eonrtt 

but  no  steps  being  taken  to  punish  party  or 
retain  Jurisdiction  until  fifty  days  there- 
after when  order  adjudging  party  guilty  of 
contempt  and  Imposing  fine  was  made  with- 
out notice  of  any  kind,  court  lost  Jurisdic- 
tion of  process  against  party  for  contempt, 
and  order  and  commitment  are  void. — ^In 
re  Foote,  76  Cal.  642,  644,  18  Pac.  678. 

IS.  Order  for  contempt  must  show  Jarls- 
dlctloB. — Court  exercises  special  and  limited 
Jurisdiction  fn  cases  of  contempt,  and  Its 
authority  to  Impose  fine  or  term  of  im- 
prisonment must  be  shown  by  record  to 
convict.  Order  stating  that  party  was 
sworn  and  examined  as  witness  but  re- 
fused to  answer  certain  (luestiona  <not  stat- 
ing them)  after  being  ordered  to  do  so  by 
court,  and  adjudging  him  guilty  of  con- 
tempt until  he  shall  answer  such  questions. 
Is  wholly  Insufficient  to  show  Jurisdiction, 
and  official  reporter's  notes  of  proceedings 
leading  up  to  order  are  no  part  of  record. 
—Ex  parte  Hoar,  146  Cal.  128,  128.  79  Pac. 
868. 

19.  Facts  shown  by  order  adjudging 
party  guilty  of  contempt  in  presence  of 
court,  not  in  fact  showing  such  contempt, 
party  must  be  released  on  habeas  corpus. — 
Ex  parte  Zeehandelaar,  71  CaL  288,  241.  12 
Pac.  2G9. 

Aa  to  recltInK  the  fneta,  see,  post.  1 1319 
and  note. 

SO.  Same— Fallnre  to  nrge  want  of  Jnrto- 
dletlon  before  trial  court,  adjudging  him 
guilty  of  contempt  does  not  preclude  party 
from  availing  himself  of  such  objection 
thereafter  on  writ  of  habeas  corpus  of 
supreme  court.  If  court  Is  entirely  with- 
out Jurisdiction,  order  is  void. — Ex  parte 
Zeehandelaar,  71  Cal.  238.  242,  12  Pac.  259. 

21.  Order  for  contempt  —  Not  atatlng 
queations  anhed  witness,  which  he  was  ad- 
Judged  guilty  of  contempt  for  not  answer- 
ing. It  follows  that  supreme  court  does  not 
know  anything  about  either  their  mate- 
riality or  pertinency  to  Issue  on  trial.  There 
being  no  recital  In  order  of*  contempt  that 
questions  and  answers  thereto  were  mate* 
rial  and  pertinent  to  Issue,  there  is  no 
affirmative  showing  of  Jurisdiction,  and 
order  adjudging  defendant  guilty  of  con- 
tempt is  void,  and  should  be  annulled. — 
Overend  ▼.  Superior  Court,  181  CaL  280,  286, 
63  Pac.  372. 

22.  Party  U  entitled  to  know  with  what 
he  Is  charged,  and  contempt  being  criminal 
proceeding.  It  will  not  be  presumed  by  su- 
preme court  In  proceedings  on  certiorari 
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that  party  was  held  sullty  of  soma  act  not 
Bpeciftcally  alleged  in  affidavit  or  covered 
thereby.  Oltense  being  criminal  In  its 
nature,  both  charge  and  finding  and  Judg- 
ment ol  court  tbereon  are  to  be  strictly 
construed  in  tavor  of  accused. — Schwarz  v. 
Superior  Court,  111  Cal.  IOC,  112.  4S  Pac 
680. 

SS.  Rcqvlreaien*— That  act  tm  be  pev- 
lomed  be  apcelfled  In  warrant  ol 

commitment  had  tn  view  object  of  affording 
means  to  other  courts  of  Judging  of  Its  cor- 
rectness. Warrant  of  commitment  should 
state  all  material  facts  upon  which  action 
of  court  is  predicated. — Ex  parte  Rowe,  7 
Cal.  ISl.  1S8. 

34.  Same— Tbat  facta  be  atatcd  In  order 

adjudging  party  guilty  of  contempt  de- 
mands that  questiona  addressed  to  witness 
for  refusal  to  answer  which  he  was  ad' 


judged  guilty  of  contempt  must  be  stat<»(l 
in  order. — Overend  v.  Superior  Court,  131 
Cal.  280.  286,  63  Pac.  372. 

2S.  Violation  of  Injunetive  order— Sufll- 
etenc7  of  affldovlta. — In  the  case  of  an  In- 
junctive order  Issued  In  a  proceedings 
under  the  Red  Light  Abatement  Act,  and 
an  alleged  violation  of  such  injunctive 
order,  the  affidavits  In  a  contempt  proceed- 
ings must  state  all  the  facts  upon  which 
the  contempt  proceeding  is  based  showing 
a  violation  of  such  Injunctive  order;  such 
affidavits  constitute  the  complaint  in  the 
proceeding. — In  re  Selowsky,  38  Cal.  App. 
569,  177  Pac.  301. 

As  to  reqnlNites  of  and  muncltmeT  ot  aS- 
davlta,  see  pars.  1-4,  16,  this  note. 

Aa  to  anfllcleBey  of  aflldavlts  made  on 
laforauitlOB  and  belief,  see  pars.  6-8,  this 
note 


§  1212.   A  WARRANT  OF  ATTAOHKENT  HAT  ISSUE  OR  A  NOTICE  TO 

SHOW  CAUSE.  When  the  contempt  is  not  committed  in  the  immediate  view 
and  presence  of  the  court  or  judge,  a  warrant  of  attachment  may  be  issued  to 
bring  the  person  charged  to  answer,  or,  without  a  previous  arrest,  a  warrant 
of  commitment  may,  upon  notice,  or  upon  an  order  to  show  cause  be  granted ; 
and  no  warrant  of  commitment  can  be  issued  without  such  previous  attach- 
ment to  answer,  or  such  notice  or  order  to  show  cause. 

History:   Enacted  March  11,  1872,  eubstontlal  re«nactinent  qt  {482 

Practice  Act. 

CONTEMPT  —  WARRANT   OF  ATTACH- 
MENT—NOTICE TO  SHOW  CAUSE. 

1.  Denial  to  party  of  benefit  of  notice — 

Wonld  be  in  effect  to  deny  tbat  he 
is  entitled  to  notice  at  all. 

2.  Failing  to  appear  In  person  before 

court — On  order  to  show  eanse. 

8.  Inabifi^  to  eomply  with  order. 

4.  Order  to  show  cause — May  be  iasaed 
upon  affldavit. 

6.  Same — Appearance  by  eotuuel  in  an- 
swer to  order  to  show  cause. 

6.  Same — Party  need  not  neeeHarify  be 

present  at  hearing. 

7.  Party  who  wilfully  conceals  himself  to 

avoid  service  of  order  to  show  cause. 

8.  Proceedings  required  by  above  section 

must  be  taken. 
0.  Question  whether  order  has  been  dis* 
obeyed — One  of  fact. 
10.  Service  of  papers — Mere  delivery  to 
person  in  Missouri  of  certified  copy 
of  order. 

11, 12.  Same — Mode  of  service  to  show  canse 
— ^Upon  corporation  in  contempt. 

13- 15,  Same — Same — Upon  attorney  of  party. 
16.  Warrant  of  commitment  —  Not  being 
preceded  by  affidavit. 

Seei  ante,  i  1209  and  note. 
1.    Denltil  to  party  of  beneBt  of  notice— 
WoaM  be  In  effect  to  deny  <kat  lie  is  en- 


titled to  BOtlee  at  all. — No  person  shall  be 
personally  bound  until  he  has  had  his  day 
In  court,  until  he  has  been  duly  cited  to 
appear,  and  has  been  afforded  an  oppor- 
tunity to  be  heard.  Judgment  without  such 
citation  and  opportunity  lacks  all  attri- 
butes of  judicial  determination;  its  judf. 
clal  usurpation  and  oppression  can  never 
be  upheld  where  justice  Is  Justly  admin- 
istered.— McClatchy  v.  Superior  Court,  119 
Cal.  413,  420,  39  U  R.  A.  691,  61  Pac.  696. 

X  FalUBB  to  appear  in  pcraon  before 
eovrt— On   orAer   to   akow   eaaae   why  he 

should  not  be  adjudged  guilty  of  contempt 
for  railing  to  pay  alimony  in  divorce  action 
pending  before  court.  Is  no  jurisdictional 
hauls  for  presumption  for  contempt.  Party 
has  right  to  appear  either  In  person  or  by 
counsel.  An  appearance  by  counsel  la  suffi- 
cient.— Ex  parte  Gordan.  92  Cal.  478,  4S0,  87 
Am.  St.  Rep.  154,  28  Pac.  489. 
See  par.  5,  this  note. 

S.  Inability  to  comply  wltb  order  ts  rea- 
son why  person  should  not  be  punished  for 
disobeying  it.  But  question  whether  It  was 
In  his  power  to  obey  is  one  of  fact  whk-h 
court  matting  order  had  to  determine,  and 
statement  of  party  under  oath  that  he  was 
unable  to  comply  with  such  order  Is  not 
absolutely  conclusive.  Court  may  have  good 
and  sufficient  reasons  for  disbelieving  such 
statement,  and  supreme  court  could  not 
determine  that  question  upon  applicatlou 
for  habeas  corpus  without  reviewing  all 
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•Tldonce  Introduced  upon  hearing  before 
■uperlor  court,  and  that  they  are  oot  al- 
lowed to  do  In  such  proceeding. — ^Bx  part* 
Cottrell,  59  Cal.  420.  428. 

4.    Ovdn  to  BkttiT  eauc— Star  be 
■poa  aHldaTlt  Btatlng  facte  conititutlng  con- 
tempt if  not  committed  In  presence  of  court. 
— Kx  parte  Henshaw,  78  CaL  486,  497,  16 
Pao.  110. 

Aa  to  BMeaeltT'  for  Bvtlaci  see  par.  1.  thia 
note. 

B.    BaiBe~Appeammce  bT  eonaael  In  an- 

■iTMF  to  order  to  «bow  canse,  and  submit- 
ting evidence  upon  merits  of  application, 
and  resisting  same  without  objection  of 
want  of  personal  service.  Is  sufficient  to  give 
court  jurisdiction. — Foley  v.  Foley,  120  Cal. 
33,  89.  63  Am.  St.  Rep.  147,  62  Pac.  122. 

4>  San^— Party  aced  not  neeeasarlly  be 
preaeot  at  hcartag,  nor  can  he  be  required 
to  be  there. — Foley  t.  Foley,  120  Cal.  83,  89, 
68  Am.  St.  Rep.  147.  68  Pac.  122.  See  Ex 
parte  Oordan,  92  Cal.  478,  480.  27  Am.  St. 
Rep.  164.  28  Pac.  489. 

T.  Party  who  wlltaUy  eonecala  UaucU 
to  avoid  Mcrvlee  of  order  to  show  eanae  Why 
he  should  not  be  adjudged  guilty  of  con- 
tempt for  disobeying  legal  order  of  court 
can  not,  by  such  means,  defeat  power  of 
court.  Such  party  being  officer  of  corpora- 
tion, which  appeared  by  Its  attorney,  court 
may  direct  order  to  show  cause  to  be 
served  on  attorney,  since  defendant,  by  rea- 
son of  his  own  acts,  could  not  be  served 
personally.— Golden  Gate  Consol.  Hydraulic 
Min.  Co.  V.  Superior  Court,  6S  Cal.  187,  192, 
8  Pac.  828. 

8.  ProceoilMKa  reaalvcd  by  above  aectloii 
moat  be  taken  to  bring  petitioner  Into  con- 
tempt, otherwise  he  will  be  discharged  on 
habeas  corpus.  Party  Is  entitled  to  notice 
of  order,  and  opportunity  to  show  cause 
why  he  should  not  be  Imprisoned  for  dis- 
obedience of  order  of  court.  —  Bx  parte 
Rush,  60  Cal.  6.  6. 

9.  QDestlOB  whether  order  has  been  dis- 
obeyed— Oae  of  tact  which  the  court  malc- 
ing  order  had  to  determine,  and  such 
determination  can  not  be  reviewed  in  appli- 


cation for  discharge  upon  habeas  eorpna. — 
Ex  parte  Cottrell,  S9  Cal.  420,  421. 

10.  Servfee  of  paper*— Blere  delivery  to 
peraoa  In  Mlasonrl  of  eertUe<  copy  of  order 

made  by  court  In  this  state  would  not  be 
■ervlce  upon  him  within  meaning  of  la*. — 
Johnson  T.  Superior  Court,  68  Cal.  678,  58S 

IX.  Same—Mode  of  aervlce  to  show  caveo 
— VpoB  eorporatlOM  Ih  coatempt  proceed- 
ings is  not  expressly  provided  for.  Order  to 
show  cause  Is  "paper  to  bring  party  into 
contempt"  within  meaning  of  sections  1015, 
1016,  ante,  and  ordinarily  service  of  such 
paper  like  that  of  summons  must  be  upon 
president  or  other  bead  of  corporation.— 
Oolden  Gate  Consol.  Hydraulic  MIn.  Co.  T. 
Superior  Court.  66  Cat  187,  191,  8  Pac.  888. 

IS,  OoMparei  Johnson  v.  Superior  Court. 
<S  Cal.  678,  680;  Hennesay  v.  Nlcol.  106  CaL 
188,  88  Pac.  649;  Larson  v.  Larson.  8  S.  D.  1. 
6,  67  N.  W.  842. 

15,  Saaic— Same — Vfm  attoraey  mt  party 

to  bring  such  party  into  contempt  is  not 
proper.  Order  must  be  served  on  party 
himself  before  hO'  can  be  brought  Into  con- 
tempt for  not  complying  with  such  order. 
— Johnson  v.  Superior  Court.  63  Cal,  578, 
580;  Hennessy  v.  Nicol,  106  Cal.  138.  142,  38 
Pac.  649. 

14.  Comparei  Qolden  Gate  ConsoL  Hy- 
draulic Mln.  Co.  V.  Superior  Court,  65  CaL 
187,  192,  3  Pac.  628;  Foley  v.  Foley,  120  CaL 
33,  39,  63  Am.  St.  Rep.  147,  62  Pac.  132. 

16.  Service  upon  attorneys  Is  authorised 
where  party  conceals  himself  to  avoid  com- 
pliance with  orders  of  court  and  service  of 
Its  process,  and  court  In  such  case,  upon 
proper  showing,  may  direct  order  to  show 
cause  to  be  served  upon  attorneys  of  record. 
This  method  of  procedure,  under  such  cir- 
cumstances, is  authorised,  and  constitutes 
valid  service.— Foley  v.  Foley,  120  CaL  88. 
39,  63  Am.  St.  Rep.  147,  52  Pac.  122. 

Itf.  Warrant  of  coin ni  1  tmen t— Not  belag 
preceded  by  aflldavlt  showing  facta  consti- 
tuting contempt  or  by  citation,  or  notice  to 
show  cause,  party  will  be  discharged  from 
custody  on  habeas  corpus. —  Ex  parte 
Rlckert,  126  CaL  244,  246,  68  Paa  649. 


§1213.  BAIL  MAY  BE  GIVEN  BY  A  PERSON  ARRESTED  UNDER 
SUCH  WARRANT.  Whenever  a  warrant  of  attachment  is  issued,  pursuant  to 
this  title,  the  court  or  judge  must  direct,  by  an  indorsement  on  such,  warrant, 
that  the  person  charged  may  be  let  to  bail  for  his  appearance,  in  an  amount  to 

be  specified  in  such  indorsement. 

History:   Enacted  March  11, 1872,  re-enactment  of  {  488  Practice  Act 
as  amended  1869,  Stats.  1859,  p,  139. 

See,  ante,  S  1209  and  note. 

§  1214.  SHERIFF  MUST,  UPON  EXECUTING  THE  WARRANT,  ARREST 
AND  DETAIN  THE  PERSON  T7NTIL  DISCHARGED.  Upon  executing  the 
warrant  of  attachment,  the  sheriff  must  keep  the  person  in  custody,  bring  hi'm 
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before  the  court  or  judge,  and  detain  him  tintil  an  order  be  made  in  the  prem- 
ises, unless  the  person  arrested  entitle  himself  to  be  discharged,  as  provided  in 
the  next  section. 

History:   Enacted  March  11,  1872,  rMnactment  of  1 484  Practice  Act. 
8e^  ante,  §  1209  and  not«, 

§  1216.  BAIL-BOND,  FORM  AND  OONDITIONB  OF.  When  a  direction  to 
let  the  person  arrested  to  bail  is  contained  in  the  warrant  of  attachment,  or 
indorsed  thereon,  he  must  be  discharged  from  the  arrest,  upon  executing  and 
delivering  to  the  officer,  at  any  time  before  the  return  day  of  the  warrant,  a 
written  undertaking,  with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and  abide  the  order  of  the 
court  or  judge  thereupon;  or  they  will  pay  as  may  be  directed,  the  sum  sp^i- 
fied  in  the  warrant. 

History:   Ehiacted  March  11,  1872,  re-enactment  of  S  48S  Practice  Act 

See.  ante,  S  1209  and  note. 

§1216.  OFFICER  MUST  RETURN  WARRANT  AND  UNDEBTAEma,  IF 
ANT.  The  officer  must  return  the  warrant  of  arrest  and  undertaking,  if  any, 
received  by  him  from  the  person  arrested,  by  the  return  day  specified  therein. 
History:   Enacted  March  11.  1872,  re^nactment  of  i  486  Practice  Act. 

See,  ante,  S  1209  and  note. 

§1217.   HEARINO.  When  the  person  arrested  has  been  brought  up  or 

appeared,  the  court  or  judge  must  proceed  to  investigate  the  charge,  and  must 

hear  any  answer  which  the  person  arrested  may  make  to  the  same,  and  may 

examine  witneraes  for  or  against  him,  for  which  an  adjournment  may  be  had 

from  time  to  time,  if  necessary. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  487  Practice 
Act;  amendment  by  Code  Commission,  Act  March  8.  1901,  Stata.  and 
Amdts.  1900-1,  p.  193,  held  unconstitutional,  see  hlstwy,  S  6  ante. 

CONTEMPT  OF  COURT— HEABINO.  1.  Auwer— Wkleb  hu  m  teadever  to 

1.  Answer-Which  has  no  tendency  to  eion- 

eratP  Deraon  from  eharire  QUlred  to  be  heard  by  court,  nor  la  court 

erate  person  from  cnarge.  required  to  permit  examination  of  witnesaea 

2.  Constitutional  right  to  be  heard  in  de*     on  matters  which  are  not  relevant  to  al- 

fense.  le^ed  contempt  (die.  op.  by  Harrison,  J.).  . 

3.  Contempts  not  committed  within  presence     McClatchy  v   Superior  Court,  119  Cal.  413. 

of  coxut.  *9I*R.A.  691,  61  Pac.  696. 

4.  Court  must  be  clearly  satisfied  of  party's     ^  *■   CoaMtUntton»\  rlsrht  to  be  heard  tn 

guilt  def*«ee,  gravamen  of  chargre  being  alleged 

5,6.  Jurisdiction  of  court  to  make  order  in  S!!,;;"tr«^dlL"T*o"r  «  newspaper 

onntamnt  relating  to  evidence  In  case  on  trial  and 

conwmpi.  V       I    ^  wrongful  Intent  In  making:  them  to  bring 

7.  Prodnetion  of  witnesses  may  be  waived,  court  Into  contempt  and  thus  Interfere  with 

8.  Beeord  is  taken  as  tme — On  appHeation  orderly  administration  of  Justice.  Party  hag 

for  eertiorari.  right  to  show  that  publications  were  in 

fl.  Bight  of  defense.  "'t^  any  wrongful 

10.  Snpreme  court  is  not  precluded  from  in-    i".--;  r.eU^h^eX tlSiaVhy^^Su^ 

„    ™J'^!"°f'^    *        vvv  J  ,  V  "6'  39  L.  R.  A. 

11.  Truth  of  facts  published  may  always  be     69i,  si  Pac.  696. 

proven  in  defense. 

12.  Utah  statute  identical.  f-'^'ll'T.'T^r*'  T""*"!,"**  T"*"*" 

ence  of  eonrt,  issue  is  made  up  by  answer. 

See.  ante.  {  1209  and  note.  witnesses  are  called  and  examloed,  and  trial 

C.  C.  P.— 169 
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[F«.UI. 


fB  had  aa  in  other  caaea. — In  matter  of- 
Buckley.  69  Cal.  1,  4,  10  Pac.  68. 

4.  Conrt  Binat  be  cleariT'  ■atlsfled  oC 
parir**  Kullt  before  adjudging  him  guilty  of 
contempt. — In  matter  of  Buckley,  69  CaU  1, 
8,  4,  10  Pac,  69. 

5.  JBrtMllc«toM  of  eonrt  to  make  order  la 
eoBtcinpt  proceedinga  muat  affirmatively  ap- 
pear.-r^verend  v.  Superior  Court,  131  Cal. 
280,  288,  C3  Pac.  ?72;  Rogers  t.  Superior 
Court,  14S  Cal.  88,  91,  78  Pac.  344. 

6.  Statute  conferring  right  to  condemn 
citizen  without  opportunity  of  being  heard 
In  his  own  defense  would  be  violative  of 
constitution.  Judicial  department  has  no 
more"  power  to  disregard  such  rules  of  law 
than  any  other  department  of  government. 
— McCIatchy  v.  Superior  Court,  119  Cal.  41S, 
430,  39  L.  R.  A.  691,  61  Pao.  C96. 

T.  Prodnctloa  mt  ititoeMea  may  W  walTsd 
and  party  may  consent  to  try  case  on  evi- 
dence. — ^oe  v.  Superior  Court,  60  Cal.  93,  94. 

8.  Record  la  taken  mm  true— Oa  avpllea- 
ttoa  for  eerflorari  to  set  aalde  commitment 
for  contempt,  and  If  party  raises  objection 
In  supreme  court  that  wltneaaea  were  not 
examined,  and  record  Is  silent  on  such  point, 
presumption  will  be  In  favor  of  Judgment, 
and  If  contrary  Is  fact,  it  must  be  corrected 
by  motion  or  suggestion  to  court  below. 


Supreme  court  can  not  alter  record. — Roe  t. 
Superior  Court,  00  Cal.  93. 

9.  RIsbt  of  defense.  —  Proceedings  for 
contempt  will  be  annulled  on  certiorari 
where  party  has  been  denied  right  to  pre- 
sent valid  defense. — HcClatchy  v.  Superior 
Court,  119  Cal.  113.  421,  S«  I..  R.  A.  691,  61 
Pac  696. 

10.  fimpnwn  eonrt  Is  not  prcelndcd  trom 
Inqnlring  whether  acts  charged  and  found 

to  have  been  done  really  conatitute  con  - 
tempt,  although  superior  court  has  deter- 
mined that  averments  of  affidavit  on  which 
order  to  show  cause  waa  based  were  true, 
and  that  commission  of  acts  alleged  In  at- 
Qdavlt  conatitute  contempt. — Ex  parte  Hen- 
shaw,  73  Cal.  486,  497,  16  Pac.  110. 

11.  Truth  of  facta  pnbllsbed  may  always 
be  proven  In  defense,  and  publisher  has  ab- 
solute right  to  present  auch  defense. — Mc- 
CIatchy y.  Superior  Court,  119  Cal.  41S,  417, 

S9  L.  R.  A.  691,  61  Pac.  696. 

12.  Utah  Btatote  Identical. — Sections  3366 
and  3367  of  Utah  are  identical  with  aboYe 
section  and  section  121S,  post.  Held  thnt 
where  one  is  charged  In  affidavit  with 
criminal  contempt,  with  Intent  to  Interfere 
with  Judicial  action,  burden  is  on  state  to 
show  such  Intent. — He  raid -Republican  Pub. 
Co.  V.  Lewis.  42  Utah  188,  129  Pac.  624,  S31. 


§  1218.  JT7D0MENT  AND  PENALTY,  IF  0UILT7,  Upon  the  answer  and 
evidence  taken,  the  court  or  judge  must  determine  whether  the  person  pro- 
ceeded agai^t  is  guilty  of  the  contempt  charged,  and  if  it  be  adjudged  that 

he  is  guilty  of  the  contempt,  a  fine  may  be  imposed  on  him  not  exceeding  five 

hundred  dollars  or  he  may  be  imprisoned  not  exceeding  five  days,  or  both. 

History:  Enacted  March  11,  1872,  re-enactment  of  }  48S  Practice 
Act;  amendment  by  Code  CommlsBlon,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  193,  tteld  unconstitutional,  see  history.  S  5  ante. 


CONTEMPT  OP  COUBT  —  JUDGMENT 
AND  PENALTY,  WHERE  GUILTY. 

1.  Contempt  of  court  is  public  offense. 

2.  Discretion  of  court — As  to  punishment. 

3.  Final  order  of  court — By  which  party 

ia  adjudged  to  have  been  guilty  of 
contempt. 

4.  Nuisance  —  Order  abating  —  Disobe- 

dience of  order — Contempt — Punish- 
ment. 

5.  Punishment   for   contempt  —  Absenee 

from  jail  in  violation  of  law. 

6.  Same  —  Judgment  of  fine  —  Enforce- 

able by  execution  as  on  judgment  in 
civil  cases. 

7.  Same — Jurisdiction   of  court — Action 

must  be  commenced. 

8.  Same — Same — Court  exceeded  its  juris- 

diction, when. 

9.  Same — Same — Court  finding  that  party 

is  unable  to  pay  alimony. 
10.  Same — Same — Defendant  in  an  action 
for  divorce  —  Can  not  legally  be 
denied  process. 


11.  Same—Same — Hard  labor. 

12.  Same — Same  —  Imposition  of  fine  of 

Ave  hundred  dollars,  or  imprison- 
ment until  paid  at  rate  of  two  dol- 
lars per  day. 

13.  Same — Same— Mere  preponderance  of 

evidence — Not  sufficient  to  warrant. 

14.  Same — Same — Order  for  imprisonment 

of  party  until  he  complies. 

15.  Same — Maximum  ponishment — Consti* 

tutionality  of  provision. 

16.  Same — Power  of  legislature. 
17-21.  Same— Begnlated  by  statute. 

See.  ante,  f  120B  and  note. 

As  to  conatnietlon  of  on  Ideailcal  atatntc 
In  Utah,  see  Herald-Republtcan  Pub.  Co.  t. 
Lewis,  42  Utah  188.  129  Pac.  628.  631. 

].    Coatempt  of  court   I*  pabllc  offrnMr. 

and  by  section  166  of  Penal  Code  Is  ex- 
pressly declared  to  conatitute  misdemeanor. 
It  none  th«  less  Is  a  criminal  offense  be- 
cause statute  authorises  It  to  be  punished 
hy  summary  proceedings. — ISz  i>arte  Gkinl^ 
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99  Cal.  MO,  Sei,  S7  Am.  St.  Rep.  67,  21 
li.  R.  A.  7S1,  S3  Pac.  1112. 

S.    Dtoerettoa  of  e««rt— A«  to  panlskiiieHt. 

■ — Orderly  proceedlnffa  of  court  having  been 
Bubjected  to  unseemly  Interruption,  when 
only  question  Is  whether  offender  shall  be 
punished  by  fine  or  impriaonment  In  order 
to  vindicate  dlgcltr  of  tribunal  and  his  ex- 
ample to  others,  discretion  of  court  to  pun- 
ish or  condone  offense  la  absolute.  But  when 
right  of  party  can  only  b«  aecured  by  com- 
mitting to  prison  contemner  of  lawful  or- 
ders of  court  until  he  offers  to  purge  him- 
self of  contempt,  exercise  of  power  to 
commit  becomes  obligatory.  In  such  case 
"may"  means  "must."  and  court  may  be 
compelled  by  mandamus  to  proceed  against 
offending  party  as  of  contempt. — Crocker  t. 
Conrey,  1*0  Cal.  213,  218,  73  Pac.  1006. 

3.  Pinal  order  of  court— By  whlcb  party 
im  adjudsed  to  kave  been  polity  of  contempt 

should  always  show  upon  Its  face  facts 
upon  which  exercise  of  power  is  based  and 
adjudication  made. — People  ex  rel.  Field  T. 
Turner,  1  Cal.  162,  166. 

4.  NalsaBee  —  Order  nbatlnv  —  Dlsobedl- 
«■«•  of  •rdei>-~Contenipt— Pmnishmnt. — ^The 
provisions  of  the  Red  Light  Abatement  Act 
authorising  the  punishment  as  for  contempt 
of  any  person  guilty  of  disobedience  of  the 
order  of  abatement,  or  of  the  permanent 
Injunction,  is  not  void,  because.  In  point  of 
severity,  It  conflicts  with  the  above  code 
provisions,  which  fix  a  penalty  for  contempt 
generally. — People  ex  rel.  Bradford  v.  Bar- 
blere,  33  Cal.  App.  770.  166  Pac.  812. 

5.  Pnalahment  for  contempt  —  Absence 
from  Jail  in  violation  of  law  can  not  be  con- 
sidered as  haying  been  spent  in  Jail  In  sat- 
isfaction of  Judgment,  which  requires  actual 
Imprisonment.  Sentence  of  court  being  that 
party  pay  fine  and  that  he  be  Imprisoned  tn 
county  Jail  until  auch  fine  was  paid  at  pro- 
portion of  one  day  for  every  dollar  of  fine. 
Time  which  party  apenda  free  from  con- 
finement under  order  of  court  and  upon 
undertaking  given  by  party  on  appeal  to 
aupreme  court  In  said  judgment  of  contempt 
will  not  count  as  any  part  of  penalty. — Ex 
parte  Vance,  90  Cal.  208.  210,  13  L.  R  A. 
674,  27  Pac.  209. 

Same  JndgMent  of  flnc—BlBforeeablc 
by  evecntlOB  aa  oa  Jadgment  In  oItII  eases, 

or  by  commitment  under  criminal  law.  A 
peraon  against  whom  judgment  imposing 
flne  and  imprisonment  until  It  la  paid  has 
been  pronounced  has  privilege  of  either 
paying  it  by  money  or  Imprisonment.  If  he 
pays  money,  there  can  be  no  commitment. 
If  he  refuses  to  pay,  commitment  follows 
as  incident  to  Judgment  until  Judgment  has 
been  complied  with  according  to  law. — In 
matter  of  Tyler,  04  Cal.  434.  438,  1  Pac.  884. 
See  Sx  parte  Crittenden.  62  Cal.  634,  636;  Bx 
parte  Vance,  90  Cal.  208,  210.  13  L.  R.  A. 
674,  27  Pac.  209. 

7.  Same  —  Jnrladletlon  of  coart— Action 
most  be  commenced  In  order  that  court  may 
have  jurisdiction  of  subject-matter,  and  or- 


der of  arrest  made  prior  to  flltng  of  com- 
plaint la  void  for  want  of  Jurisdiction. — Bx 
parte  Cohen,  6  Cal.  318,  320,  S21. 

8.  Same— Same— Court  exceeded  Its  Jn- 
rbidletlon  when  requiring  party  to  deliver 
over  certain  books  and  papera  to  receiver 
where  uncontradicted  affidavit  of  party 
shows  It  was  not  In  hia  power  to  so  deliver 
such  books  and  papera.  and  court  does  not 
find  that  party  had  such  power. — Ex  parte 
Cohen,  6  Cal.  318,  320. 

S.  Same — Same — Conrt  flndlng  that  party 
Is  nnable  to  pay  alimony,  and  that  he  had 
made  no  disposition  of  his  property  in  fraud 
of  his  creditors,  adjudging  party  guilty  of 
contempt  on  ground  that  court  had  allowed 
such  party  month  or  more  to  seek  employ- 
ment by  which  he  might  have  earned  money 
to  make  weekly  payments  of  alimony  as 
prescribed  In  said  order,  and  he  had  wholly 
failed  and  neglected  to  make  any  effo^-t  to 
obtain  employment,  is  clearly  in  excess  of 
power  of  court. — Ex  parte  Todd,  119  Cal.  57, 
68,  60  Pac.  1071. 

10,  Same — Same — Defendant  In  an  action 
for  dlTorce— Can  not  legally  be  denied  pro- 
cess which  law  has  provided  for  procuring 
testimony  of  witnesses  residing  beyond  Ju- 
risdiction of  state  on  ground  that  he  has  not 
obeyed  order  of  court  requiring  him  to  pay 
plaintiff  her  costs  and  counsel  fees,  of  which 
certified  copy  was  delivered  him  In  state 
of  Mlaaourl. — Johnson  v.  Superior  Court,  63 
Cal.  678,  579. 

11.  Same — Same — Hard  labor. — Judgment 
providing  for  Imprisonment  at  hard  labor 
would  be  void.  Code  allows  Imprisonment  In 
county  Jail  until  fine  imposed  is  paid  or  sat- 
isfied by  imprisonment  or  otherwise,  but 
does  not  authorize  Imprisonment  at  hard 
labor.— In  re  FU  Kl.  80  Cal.  201,  203,  22  Pac. 
146. 

13.  Same  '  ■  Sam^^mpoaltlon  of  flnc  of 
Ave  baadred  dollam,  or  ImpHsonment  utU 
paid  at  rate  of  two  dollar*  per  day  for 

every  day's  Imprisonment  Is  within  juris- 
diction of  court.  Imposition  of  flne  of  five 
hundred  dollars  exhausted  statutory  power 
of  punishment;  but  committal  was  not  a4di- 
tlonal  punishment;  It  was  simply  written 
mandate  or  process  by  which  court  under- 
took to  enforce  Its  judgment.— In  matter 
of  Tyler.  64  Cal.  484,  438.  1  Pac.  884. 

18.  Same— Same— Mere  preponderance 
CTldene^-Not  saBelent  to  warrant  Inflic- 
tion of  so  aerioua  a  punishment  aa  fine  or 
Imprisonment  or  both.  There  Is  no  rule  of 
law  of  this  state  authorizing  any  court  to 
fine  or  Imprison  person  on  mere  preponder- 
ance of  evidence  as  to  hla  guilt.  Quilt  must 
be  established  by  clear  and  satisfactory 
proof,  and  generally.  If  not  always.  In  crim- 
inal casea,  beyond  reasonable  doubt.  It 
would  be  affalnat  all  correct  rules  of  law 
and  principles  of  justice  to  permit  guilt  on 
conviction  of  which  punishment  ao  serious 
and  severe  may  follow  to  be  established  by 
less  than  clear  and  satisfactory  proof.— la 
matur  of  Buckley,  69  Cal.  I,  3,  10  Pac.  69„ 
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14.  Same — Same — Ordn  for  ItnprlManment 
of  party  ontll  be  eomplles  with  order  of 
court  is  equivalent  to  sentence  of  ImpPlion- 
ment  for  life  In  case  where  party  la  anable 
to  comply  with  direction  of  court,  and  Is 
without  jurisdiction  of  court  to  make. — Ex 
parte  Cohen,  6  Cal.  SIS,  S20. 

IB.  Same  —  Haxlm«m  pDalslune««  —  Cob-  ' 
■Utatlonalltr  of  prOTtolOD. — The  provision 
of  the  above  section  limiting  the  power  of 
a  court  to  punlah  for  a  constructive  con- 
tempt to  a  fine  of  not  exceeding  five  hun- 
dred dollars,  or  Imprlaonment  not  exceed- 
ing Ave  days,  or  both  fine  and  imprisonment. 
Is  not  unconstitutional  as  an  infringement 
of  the  inherent  power  of  a  court  to  punish 
for  contempt.— In  re  Garner,  17«  Cal.  409, 
177  Pac.  162. 

16.  Same  —  Power  lestolatue. — It  Is 
not  within  the  power  of  the  legislature, 
whether  by  procedural  rules  or  the  Inade- 
quacy of  the  penalty  fixed  to  aubstantially 
Impair  or  destroy  the  Implied  power  of  the 
court  to  punlah  for  contempt,  yet  it  may 
provide  rules  of  procedure  and  fix  the 
maximum  penalty  which,  if  adequate  for 
the  purpose  designed,  must  be  deemed  oper- 
ative in  controlling  the  action  oC  the  court. 
—In  re  Garner,  179  Cal.  409,  177  Pac.  162. 

IT.    Same  — RcKvlatcd    hr    ■tatatc.  and 

punishment  is  limited,  therein.  Courts  of 
equity  have  no  rlffht  to  bring  parties  Into 
contempt   for   disobedience   of  orders  or 


rights  to  which  said  parties  would  otherwise 
be  entitled. — Johnson  v.  Superior  Court,  *8 
Cal.  678,  679. 

18.  From  earliest  time  couru  of  equity 
have  used  process  of  contempt  for  purpost 
of  compelling  party  to  pay  money  or  per- 
form  some  pecuniary  obligation  which  he 
may  have  been  ordered  to  pay  or  perform 
by  decree  of  court  as  well  as  to  force  obeM- 
ence  to  decree  directing  performance  of 
aome  act  such  aa  execution  of  deeda  or  de- 
livery up  of  documents. — Galland  v.  Oal- 
land,  44  Cal.  47B,  477,  18  Am.  Rep.  167. 

19.  Purpose  la  to  vindicate  dignity  and 
authority  of  court,  not  to  indemnify  plain- 
tiff for  any  damages  he  may  have  sustained 
by  reason  of  misconduct  of  party.  It  la  special 
proceeding,  criminal  in  character,  in  which 
state  is  real  party  or  prosecutor. — Ex  parte 
Gould,  99  Cal.  SCO,  Mt,  37  Am.  St.  Rep.  17. 
21  L.  K.  A.  761,  »S  Pac.  111*. 

20.  Proceeding  Is  criminal  or  quasl-crtm- 
inal,  and  punishment  may  be  fine  or  Im- 
prisonment or  both — punishment  approprl* 
ate  to  criminal  offenses.— ~In  matter  of 
Buckley,  69  Cal.  1,  3,  10  Pac.  69. 

21.  Power  conferred  by  above  sections  Is 
not  affected  by  any  provisions  of  Penal  Code, 
and  power  to  punish  for  contempt  of  court, 
and  limitations  thereon  must  be  sousht  else- 
where than  in  Penal  Code. — Ex  parte  Ab- 
bott, 94  Cal.  SSS,  1S4.  29  Pac  S2S. 


§  1219.  IF  THE  CONTEMPT  IS  THE  OMMISaiON  TO  PERFORM  ANY 
ACT,  THE  PERSON  MAT  BE  IMPRISONED  UNTIL  PERFORMANCE. 

When  the  contempt  consists  in  the  omission  to  perfonn  an  act  which  is  yet  in 
the  power  of  the  person  to  perform,  he  may  be  imprisoned  until  he  have  per- 
formed it,  and  in  that  case  the  act  must  be  specified  in  the  warrant  of  com- 
mitment. 

History:   Enacted  March  11,  1872,  re-enactment  of  S  489  FrocUce  Act. 


CONTEMPT  OP  OOtJBT— OMISSION  TO 
PERPOBM— IMPBISONMENT  UNTIL 
PEEPOBMANCE. 

1.  Action  having  been  abated — Party  wlio 

baa  refused  to  answer  questions. 

2.  Alimony— Party  may  be  imprisoned  until 

he  eompliM  with  order. 

8.  Same— Failure  to  pay  alimony  as  di- 
rected hj  court  —  Not  contempt  of 
court,  when. 

4.  Same  —  Selling  or  encumbering  home- 
stead. 

6.  Coort  inflicting  fine  —  May  direct  that 
party  stand  committed  until  fine  be 
paid. 

6,7.  Court  not  finding  that  it  was  within 
power  of  party  to  compty. 

8.  Imprisonment  for  debt — In  civil  action. 

9.  Indefinite  imprisonment — Party  can  be. 
10.  Same— For  non-performance  o£  an  im- 
possibility. 


11.  Same — Of  witness  for  xefosinif  to  an- 

swer qnestion. 

12.  Jud^ent-debtor — Ability  to  pay — Com- 

mitment  under  supplementary  proceed- 
ings. 

13.  Justices'  court. 

14.  UntU  fine  is  "paid"  or  "satisfied." 

See.  ante,  j  1209  and  note. 

1.  AetlOH  havInK  been  abated — Party  wbe 
baa  refused  to  aaawer  «ncatlOM  Is  no  longer 
In  position  to  answer  them,  and  order  of 
court  Imprlsontns  such  person  until  he 
shall  have  compiled  by  answering  questions 
propounded  can  have  no  effect  after  action 
has  been  discontinued,  and  party  Imprisoned 
Is  entitled  to  be  released  on  habeas  corpua. 
If  party  ahould  signify  hia  wlllinsnesa  to 
answer,  he  could  not  do  so.  Court  could  not 
pursue  cause  abandoned  by  parties.  Law 
does  not  require  vain  act  to  be  done. — Es 
parte  Rowe.  7  Cal.  17fi,  177;  Ez  parte  Over* 
end,  122  Cal.  201,  203,  61  Pac.  740. 
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3.  Aliiii*B7>~Partj-  mar  b«  ImprUoned 
DBtU  he  compllM  witk  order  of  court  pro- 
vided he  has  ability  to  comply.  It  It  Is  not 
in  his  power  to  do  what  he  has  been  com- 
manded to  do.  he  can  not  be  conflned  to  per- 
petual Imprisonment  for  failure  to  perform 
an  imposslbilitr.  This  being  so  and  every 
court  being  In  contempt  proceedings  court 
of  strictly  limited  Jurisdiction,  it  ia  es- 
sential to  validity  of  Judgment  directing 
Imprisonment  of  person  until  he  compiles 
with  order  of  court  that  It  should  be  found 
that  he  Is  able  to  comply. — Ex  parte  Silvia. 
123  Cal.  238,  294.  69  Am.  St.  Rep.  68,  65  Pac. 
988. 

S.  Same — FMlIare  to  pay  alimoay  an  dl- 
re<>trd  by  eoart— Not  coatempt  of  coart 
when  It  is  not  within  power  of  party  so  to 
do.  and  order  adjudging  him  guilty  does 
not  change  case  by  reciting  that  party 
wilfully  refuses  to  pay.  fiuch  recital  1e  not 
equivalent  to  showing  that  it  Is  within  his 
ability  to  comply  with  order,  and  imprison- 
ment for  debt  merely  is  not  permitted:  ft  Is 
only  allowed  as  punishment  for  commission 
of  some  crime  or  offense,  and  It  is  neither 
crime  nor  offense  to  refuse  to  comply  with 
order  of  court  when  It  is  not  within  power 
of  party  to  do  so. — In  re  Cowden,  1S9  Cal. 
244.  246.  73  Pac.  156, 

4.  Same — ^Selling  or  eacamberlag  home- 

Htead  can  not  be  enforced  against  party  or- 
dered to  pay  alimony  in  divorce  preceedings 
pending  before  court,  and  It  he  Is  unable 
otherwise  to  comply  with  order.  Judgment 
against  such  party  punishing  him  for  eon- 
tempt  is  unlawful,  and  party  will  be  released 
on  habeas  corpus. — Ex  parte  Silvia,  123  Cal. 
293,  294,  69  Am.  St.  Rep.  68,  65  Pac.  988. 

5.  Coart  lB«ettav  «bc— Hay  direct  that 
party  stanfl  eawnltted  natn  fine  be  paid* 

althnuffh  there  Is  no  speeiflc  affirmative 
grant  of  power  In  statute  to  make  such  di- 
rection,— Ex  parte  Crittenden,  62  Cal,  634, 
635;  Ex  parte  Robertson.  27  Tex.  App.  628. 
632,  11  Am.  St  Rep.  til.  11  8.  W.  669. 

0.  Ceart  not  aadtav  that  It  waa  witkto 
power  of  party  to  comply  with  certain  or- 
der to  deliver  over  certain  books  and  papers 
to  receiver  appointed  In  action,  and  uncon- 
tradicted affidavit  of  party  showing  that  it 
waa  not  within  his  power,  order  of  court 
that  such  party  be  Imprisoned  until  he  had 
complied  with  such  order  Is  beyond  Jurisdic- 
tion of  court. — Ex  parte  Cohen,  6  Cal.  S18, 
320. 

f.  Order  that  defendant  be  imprisoned 
until  he  has  itald  amount  ordered  to  be  paid 
la  improper,  unless  party  is  physically  able 

to  make  such  payment.  Imprisonment  Is 
limited  to  five  days  (cone.  op.  by  Beatty, 
C.  J.).— Ex  parte  Todd.  119  Col.  67,  68,  60 
Pac.  1071. 

9.    Imprlaaameat   for  debt— la  elvll  ae- 

tloa,  except  In  cases  of  fraud,  Is  forbidden 
by  constitution,  and  Judgment  in  contempt 
efirainst  party  for  refusal  to  pay  rent  of 
mortgaged  premises  to  receiver,  pending 


foreclosure  suit  and  order  directing  him  to 
stand  committed  until  he  pay  rent,  would 
be  violative  of  provision  of  constitution  and 
void  If  rent  due  shall  be  regarded  as  debt 
and  It  Is  BO  regarded. — Knutte  v.  Superior 
Court,  134  Cal.  660,  661,  66  Pac.  876. 

n,    ladeflalte  Imprlnoamcat— Party  eaa  be 

ind  'finitely  imprisoned  for  contempt  only 
under  above  section,  and  thm  only  when 
contempt  exists  In  omission  to  perform  act 
wlilch  in  yet  in  power  ot  person  to  perform; 
he  can  not  be  Imprisoned  for  neglecting  or 
refusing  to  do  what  It  appears  Is  out  of  his 
power  to  do.  Order  of  commitment  in  such 
rase  would  be  void. — Ex  parte  Overend.  122 
Cal.  201,  208,  204,  64  Pac.  740. 

10.  Same  —  For  aoa-performance  of  aa 
ImpoKMlblltty  can  not  be  allowed.  Above 
section  allows  party  to  be  punished  Indefl- 
nitely  only  when  contempt  consists  in  omis- 
sion to  perform  act  which  Is  yet  In  his 
power  to  perform.  Order  of  commitment  Is 
void  where  party  la  Imprisoned  for  omit- 
ting to  do  that  which  Is  out  of  his  power 
to  perform. — Bx  parte  Overend,  122  Col.  201. 
204,  54  Pac.  740. 

11.  Same— Of '  n'ltae«*  for  refaatag  to 
aaawer  qaeatlov  Nvould  not  be  authorized 
when  party  could  not  have  opportunity  to 
purge  his  contempt  by  answer,  and  dis- 
charge of  Jury  and  discontinuance  of  trial 
at  which  party  refused  to  answer  questions 
would  leave  no  opportunity  for  him  to 
purge  his  contempt. — Ex  parte  Overend,  122 
Cal.  201,  204,  64  Pac.  740. 

13.  Jodgment-debtor —  Ability  to  pay — 
Coaimltmeat  ander  napplFroeatary  proceed- 
lagM. — In  a  case  in  which  the  court  has 
found  on  investigation  under  supplementary 
proceedings  that  a  Judgment -debtor  could 
perform,  and  for  that  reason  was  amen- 
able to  an  order  made  in  such  supplementary 
proceedings  directing  him  to  satisfy  the 
Judgment,  under  the  provisions  of  the  above 
section,  the  court  could  order  that  the  Judg- 
ment-debtor be  committed  to  the  custody 
of  the  sheriff  until  he  shall  have  complied 
with  the  order  directing  the  satisfaction  of 
the  Judgment. — Ex  parte  Myers,  46  Cal,  App. 
92,  188  Pac.  1006.  approving  doctrine  In  mat- 
ter of  Gutierrez.  46  Cal.  App,  94.  188  PaC. 
1004,  distinguishing  as  not  in  point  Ex  parte 
Overend.  122  Cal.  201,  54  Pac.  740. 

18.  JDstlcr**  court. — Above  section  Is  ap- 
plicable to  proceedings  in  Justices'  courts. 
If  otherwise,  Justice  would  be  In  great 
measure  powerless  to  compel  obedience  to 
orders,  and  there  Is  nothing  in  organisation, 
powers,  and  course  of  proceeding  in  Jus- 
tices' courts  in  least  degree  incompatible 
with  exercise  of  such  power.— Ex  parte  La- 
timer. 47  Cal,  181,  183. 

14.  Until  flae  la  '•paid"  or  «<aatisfled."— 

Judgment  for  contempt  that  party  be  flned 
one  hundred  dollars,  and  that  In  default  of 
payment  of  said  fine  he  be  imprisoned  in 
county  Jail  until  said  fine  be  paid,  such  Im- 
orlsonment  not  to  exceed  one  day  for  every 
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twenty  dollars  that  ihall  so  remain  unpaid  Uoner  -woald  have  risht  to  dlschsrse  part 
Is  valid,  although  word  "paid"  Is  used  In-  of  fine  by  Imprisonment  for  part  of  time. — 
stead  of  statutory  word  "satlsfled."  Petl-     Bx  parte  Krouae,  248  Cal.  832,  ii  Fac.  104S. 

§  1220.  IP  A  PARTY  PAIL  TO  APPEAR,  PROCEEDINGS.  When  the  war- 
rant  of  arrest  has  been  returned  served,  if  the  person  arrested  do  not  appear 
on  the  return  day,  the  court  or  judge  may  issue  another  warrant  of  arrest,  or 
may  order  the  undertaking  to  be  prosecuted,  or  both.  If  the  undertaking  be 
prosecuted,  the  measure  of  damages  in  the  action  is  the  extent  of  the  loss  or 
injury  sustained  by  the  aggrieved  party  by  reason  of  the  misconduct  for  which 
the  warrant  was  issued,  and  the  costs  of  the  proceeding. 

History:    Enacted  March  11,  1872,  re-enactment  of  f  491  Practice  Act. 

See,  ante,  I  1209  and  note. 

§1221.  ILLNESS  SUFFICIENT  CAUSE  FOB  NON-APPEARANCE  OF 
PARTY  ARRESTED.  CONFINEMENT  UNDER  ARRESTS  FOR  CON- 
TEMPT. Whenever,  by  the  provisions  of  this  title,  an  ofReer  is  required  to  keep 
a  person  arrested  on  a  warrant  of  attachment  in  custody,  and  to  bring  him 
before  a  court  or  judge,  the  inal)ility,  from  illness  or  otherwise,  of  the  person 
to  attend,  is  sufficient  excuse  for  not  bringing  him  up;  and  the  officer  must  not 
confine  a  person  arrested  upon  the  warrant  in  a  pruon,  or  otherwise  restrain 
him  of  personal  liberty,  except  so  far  as  may  be  necessary  to  secure  his  per- 
sonal attendance. 

History:'  Enacted  March  11,  1872,  re-enactment  of  S  492  Practice  Act. 

See,  ante,  S  1209  and  note. 

§  1222.  JUDGMENT  AND  ORDERS  IN  SUCH  OASES  FINAL.  The  judg- 
ment and  orders  of  the  court  or  judge,  made  in  cases  of  contempt,  are  final  and 

conclusive. 

History:    Enacted  March  11,  1872,  re-enactment  of  the  first  portion 
of  S  493  Practice  Act. 

CONTEMPT  OP  COUBT— JUDGMENTS  17, 18.  Beriew  of  decision. 

AND  OBDESS  IN.  19.  Supreme  court  has  no  joriadietion  to 

1-  4.  Appeal  does  not  lie.  correct  errors. 

5.  Same  — Want  of   jurisdiction  to  ad-  See.  ante.,  8  1209  and  note. 

judge  partj  guilty  of  contempt.  l.    Appeal   daea  mot  lie  from   order  of 

6  Certiorari  lies.  court  adjudging:  party  guilty  of  contempt. 

In  some  cases  supreme  court  has  entertained 

7.  Fact  that  process  has  not  been  serrod  appeals  from  such  orders  where  questions  of 

by  proper  attorney.  Jurisdiction   were   Involved,   but   where  no 

8  Habeas  corpus  Ues.  Question  of  that  kind  Is  Involved,  although 

It  la  manifest  that  orders  may  in  their  ef- 

9.  Same — Judgment  on  habeas  corpus  re-  facta  be  as  Important  as  recovery  of  posses- 

manding  petitioner.  ston  of  land,  yet  It  must  be  held  that  appeal 

10.  Same— Jurisdiction.  ^^'^  no'  lie.— Larrabee  v.  Selby,  62  Cal.  60S. 

„  ■         1    -i-  508;  Tyler  V.  Connolly,  65  Cal.  28,  SI.  X  Pac 

H.  Same  —  Mere   irregularities   or  orais-  « .  «>,  .i,  «  mc. 

sioDS. 

13.  Jurisdiction  will  be  presumed.  has  no  appeal  from  action  of 

14.  Same -Court  may  determine  condn-     L^m*/, ^'^'1".?  .ont"!.  ThT  '=**"'Trv: 

-    I  '  L.ltlKant  may  not  control  thla  procesa,  which 

.  :  *        .  Is   designed   for  protection   of  court,  and 

15.  Prohibition  lies.  which  Is  to  be  invoked  or  not,  as  discretion 

16.  Bemedy  of  party  proceeded  against.        of  court  may  dictate,  but  which  should  be 


Digitized  by 


Google 


HABEAS  CORPUS  -LIBS-^URISDIfTnOV  PRBSl'MED. 


-•ma 


employed  freely  where  Interests  of  Justice 
and  rights  of  littgants  demand  It.  Issuance 
oC  contempt  proceedlnKs  lies  In  sound  dis- 
cretion of  court. — People  v.  Durrant.  110 
Cal.  179.  209,  10  Am.  Crim.  Rep.  499,  4S  Pac. 
75. 

4.  Section  la  not  Intended  to  declare  ab- 
rurdlty  that  Judgrmenta  when  rendered  with- 
out Jurisdiction  may  not  be  annulled  by 
proper  proceeding.  To  give  effect  to  Us 
lansuage.  Judgments  and  orders  in  cases 
of  contempt  must  be  held  to  be  "flnat  and 
conclusive"  in  sense  that  they  are  not  ap- 
pealable.—Huerstal  V.  Mutr.  62  Cal.  479.  481: 
Dewey  v.  Superior  Court,  81  Cal.  64,  66,  22 
Pac.  333:  Fraicer  v.  Lynch.  88  Cal.  621.  624. 

26  Fac.  344;  Ex  parte  Clancy,  90  Cal.  553,  554, 

27  Pac.  411;  Natoma  Water  &  MIn.  Co.  v. 
Hancock,  4  Cal.  Unrep.  529,  36  Pac.  100; 
Cosby  V.  Superior  Court,  110  Cal.  46.  68.  42 
Pac.  460;  People  v.  Kuhlman,  118  Cat.  140. 
441,  BO  Pac.  892:  MottT.  Clarke,  6  Cal.  Unrep. 
244,  56  Pac.  645. 

5.  Same — Want  of  JurtMdlctlon  to  adJadKe 
party  sullty  ot  eontempt  does  not  give  right 
of  appeal. — Hueratal  v.  Muir.  62  Cal.  479. 
481;  Tyler  v.  Connolly,  65  Cal.  28,  32,  2  Pac. 
414. 

I.  Certiorari  ilea  to  annul  contempt  or- 
der.—Huerstal  V.  Mulr,  62  Cal.  479,  491. 

T.  Fact  that  proceaa  has  not  been  served 
br  proper  attorney  or  that  warrant  or  order 
upon  which  prisoner  has  been  arrested  Is 
void  and  arrest  unlawful  will  not  render 
Judgment  void  and  subject  to  collateral  at- 
tack.—Ex  parte  Ah  Men,  77  Cal.  198,  201, 
11  Am.  St.  Rep.  263,  19  Pac.  380. 

8,  Habeaa  corpua  lies  to  annul  contempt 
order. — ^Huerstal  v.  Mulr,  62  Cal.  479.  481. 

8.  S—ie  JBd— lent  mi  hnbean  corpm  re- 
manding petitioner  Is  not  as  matter  of  law 
a  bar  to  subsequent  application  of  same 
kind  to  same  or  another  court,  and  It  cer- 
tainly can  not  have  such  effect  as  to  review 
of  contempt  proceedings.  Doctrine  of  res 
adjudlcata  is  not,  in  absence  of  statutory 
provisions,  applicable  to  decision  of  court 
or  Judge  remanding  person  in  habeas  cor- 
pus proceedings. — Rogers  r.  Superior  Court, 
14S  Cal.  88,  89,  78  Pac.  344. 

10.  Same — Jnrlndlction  depending  on  fact 
that  It  Is  litigated  in  suit  and  adjudged  In 
favor  of  party  averring  Jurisdiction,  then 
question  of  Jurisdiction  is  Judicially  de- 
cided, and  Judgment  record  is  conclusive 
record  of  Jurisdiction  until  set  aside  or  re- 
versed by  direct  proceeding.  —  Ex  parte 
Stemes.  77  Cal.  156.  163,  11  Am.  St.  Rep. 
251,  19  Pac.  275.  See  Romlne  v.  Cralle.  88 
Cal.  432,  436.  437,  23  Pac.  525. 

II.  flaatc  — Mere  Irregnlarlll^s  or  omia- 

wloas  not  going  to  Jurisdiction  of  court  can 
not  be  taken  advantage  of  in  proceeding  by 
habeas  corpus  to  relieve  party  from  Judg- 
ment of  contempt. — Ex  parte  Fil  Kl,  79  Cal. 
5S-1.  586.  21   Pac.  974. 


IS.  Judgment  In  eontempt  proeeeMnK— 
ConHtmetlon. — This  provision,  being  special, 
controls  the  general  provision  of  section 
983,  ante,  making  an  appeal  possible  from 
any  special  order  made  after  final  Judgment. 
— Gale  V.  Tuolumne  County  Water  Co..  169 
Cal.  46.  146  Pac.  532. 

IS.  Jorlsdietlon  will  be  presumed. — Hec- 
ord  being  silent  as  to  Jurisdiction. — Ex  parte 
Ah  Men,  77  Cal.  198,  202,  11  Am.  St.  Rep. 
268.  19  Pac.  380.  See  Roe  v.  Superior  Court, 
CO  Cal.  93,  94;  White  T.  Superior  Court,  110 
Cal.  60,  65.  42  Pac.  480. 

As  to  Jurisdiction  of  snprenie  court  to 

correct  errors  of  law,  see  par.  19.  this  note. 

14.  Sam^— Court  may  deterntlne  eoaela- 
■Ively  Its  own  Jurisdiction  or  power  by  de- 
claring existence  of  facts  upon,  existence  of 
which  Its  Jurisdiction  depends. — Bx  parte 
Stemes,  77  Cal.  166,  163,  11  Am.  St.  Rep.  251. 
19  Fac.  276;  Ex  parte  Ah  Men,  77  Cal.  198. 
202,  11  Am.  St.  Rep.  263,  19  Pac.  380; 
The  '76  Land  &  Water  Co.  v.  Superior 
Court.  93  Cal.  139.  143,  28  Pac.  813;  Farmers' 
&  M.  Bank  v.  Board  of  Equalization,  97  Cat. 
318,  328,  32  Pac.  312;  White  v.  Superior 
Court.  110  Cal.  60,  65,  42  Pac.  480:  Ex  parte 
Clark,  110  Cal.  405,  406,  42  Pac.  906. 

IB.  probibltloa  Ilea  to  arrest  proceedings 
of  court  about  to  punish  party  for  contempt 
In  certain  instances. — Huerstal  v.  Muir,  62 
Cal.  479,  481. 

!€•    Remedy  Of  party  proceeded  agalnat. 

— Judicial  officer  about  to  exceed  his  Juris- 
diction by  trying  party  tor  contempt  with- 
out legal  power  to  do  so,  party  threatened 
may  stay  proceedings  by  prohibition:  If  he 
actually  adjudges  one  guilty  of  contempt 
without  Jurisdiction,  his  Judgment  may  be 
annulled  by  certiorari;  if  Judgment  imposes 
imprisonment,  person  may  be  discharged  on 
habeas  corpus.  Remedy  of  party  in  each 
case  is  ample  by  resort  to  common  law  or 
statutory  writ. — Huerstal  t.  Mulr,  62  Cal. 
479,  481;  Tyler  v.  Connolly,  66  Cal.  28,  82,  33, 
2  Pac.  414. 
See  pars..  6,  8-11,  IB,  this  note. 

17.  Review   of   decision   adjudging  one 

guilty  of  contempt  may  be  had  by  writ  of 
certiorari. — Rogers  v.  Superior  Court.  146 
Cal.  88,  92.  78  Pac.  344. 

18.  Review  of  decision  of  court  adjudge 
Ing  one  guilty  of  contempt  may  be  had  by 
habeas  corpus. — Rogers  v.  Superior  Court, 
145  Cal.  88,  89,  92.  78  Pac.  344;  Ex  parte 
Zeehandelaar.  71  Cal.  238.  239,  12  Fac.  269; 
Zn  re  Rogers,  129  Cal.  468.  469,  62  Pac.  47. 

19.  Supreme  court  has  ao  Jurisdiction 
to  correct  errors  of  law  or  fact  which  may 
have  been  committed  by  trial  court  In 
granting  restraining  order  when  matter 
comes  before  It  on  contempt  for  violating 
such  restraining  order.  Appeal  does  not  lie 
from  such  Judgment  of  contempt,  and  er- 
rors, therefore,  can  not  be  examined  on  such 
attempted  appeal. — Natoma  Water  &  MIn. 
Co.  V.  Hancock,  4  Cal.  Unrep.  S29,  36  Pac. 
100. 
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TITLE  VI. 

OF  THE  VOLUNTARY  DISSOLUTION  OP  COEPOBATI0N8. 

{  1227.  How  disBolTed.  {  1332,  Hearing  of  application. 

S  1228.  Application,  what  to  contain.  S  1233.  Judgment-roll  and  appeals. 

S  1229.  Application,  how  signed  and  verified.  fi  1234.  Application  by  savings  and  loan  BO* 

I  1230.  Filing  application  and  publication  of  ciety.    [Unclaimed  deposits.] 

notice.  S  1235.  Application  for  dissoIutioD  of  tract 
S  1231.  Objections  may  be  filed.  company. 

§1227.  HOW  DISSOLVED.  A  corporation  may  be  dissolved  by  the  su- 
perior court  of  the  coxinty  where  its  principal  place  of  business  is  situated, 
upon  its  voliintary  application  for  that  purpose. 

History:  Enacted  March  11,  1872;  amendment  approved  February 
2B,  1878,  Code  Amdts.  1877-8.  p.  108;  Ayrll  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.).  p.  109. 


VOLUNTARY  DISSOLUTION  OF  COBPO- 
RATION.- 

1.  As  to  facts  required— Borden  of  proof. 

2.  Change  of  law — Constitutional  power. 
3,4.  Constitutionality  of  statutes. 

5.  Construction  of  section  —  "With  section 

362  of  Civil  Code. 

6.  Same— With  section  400  of  Civil  Cod©— 

Cumnlative  remedy. 

7.  Contingent  liability. 

8.  Dissolution  for  purpose  of  reincorpora- 

tion in  another  state  —  Constitution- 
ality. 

9.  Same — New  corporation — Transfer  to  of 

property  of  former  corporation — 
Issuance  of  stock  therefor  by  trans- 
feree—Liability of  stockholder. 

10.  Distribntion  of  capital  stock. 

11.  Same— Shares  simply  represent,  what. 

12.  Same — Bights  of  directors  upon  involun- 

tary dissolution. 

13.  False  statement — In  application  for  dis- 

solution. 

14.  Payment  of  debts  on — Levy  of  assess- 

ment. 

1.  Aa  to  facta  rcqnlrcd— tardea  of  proof. 
— Obviously  the  facts  required  to  be  stated 
in  the  petition  must  be  proved  otherwise  the 

court  would  be  without  the  power  or  Juris- 
diction to  decree  a  dissolution  and  the  bur- 
den ot  proving  all  the  facts  required  to  be 
set  forth  In  the  petition  is  on  the  corpora- 
tion.— In  re  Belfour.  14  Cal.  App.  261,  111 
Pac.  616. 

Am  to  talae  atatentvnt  In  application  for 
voluntary  dlaKolntlont  see  par.  13.  tills  note. 

2.  Cbanace  of  la'n- — Conatltntionnl  power, 

— Power  to  alter  all  laws  concerning  cor- 
porations reserved  by  section  1  of  article 
XII  of  the  constitution  becomes  a  part  of 


the  contract  of  every  stockholder  of  cor- 
porations orsranlsed  under  the  laws  of  this 
state,  and  therefore,  the  amendment  of  1907 
to  above  section  providing  that  dissolution 
might  be  had  upon  a  vote  of  the  holdera  of 
two-thirds  of  the  subscribed  capital  stock 
can  not  be  complained  of  by  one  who  be- 
came a  stockholder  prior  thereto  when  the 
law  required  the  consent  of  a  two-thirda 
vote  of  all  the  stockholders. — Matter  of 
Dissolution  of  College  Hill  Land  Asaoc., 
157  Cal.  696,  S9S,  108  Pac.  6S1. 

3.  CoBKtltDtlonalltr  of  Ktatntc*.  —  Code 
provisions  as  to  dissolution  of  corporations 
are  not  unconstitutional  on  the  ground  that 
the  only  notice  is  by  publication,  and  the 
opportunity  of  creditors  to  recover  la  there- 
fore restricted,  and  the  obllffation  of  con- 
tracts impaired. — Grossman  v.  Vivienda  Wa- 
ter Co.,  160  Cal.  679,  89  Pac.  336. 

4.  Where  the  proceedings  are  in  full  ac- 
cord with  the  provisions  of  the  code,  an  al- 
leged false  statement  that  all  claims  and 
demands  have  been  satisfled  and  discharged 

does  not  go  to  the  Jurisdiction  of  the  court 
to  decree  dissolution,  but  Is  solely  a  ques- 
tion of  fact  for  the  determination  of  the 
court. — Grossman  v.  Vivienda  Water  Co.,  150 
Cal.  578,  Sft  Pac.  335. 

B.  Constmction  of  aeotlon — With  aectiM 
3«2  of  Civil  Code. — The  mere  fact  that  the 
method  provided  herein  Is  another  and  bet- 
ter method  than  that  fixed  by  section  363 
of  the  Civil  Code  can  not  prevent  the  con- 
struction given  In  the  opinion  of  this  case 
to  section  362. — Tognazzlni  v.  Jordan,  165 
Cal.  19,  Ann.  Caa.  19140,  665,  130  Pac.  879. 

e.  Same— With  aeetion  4O0  of  Civil  Code 
—Cnmnlatlvc  remedy.— The  remedy  afforded 
by  section  400  of  the  Civil  Code  is  cumula- 
tive to  that  provided  by  above  section.  In 

re  Belfour.  14  Cal.  App.  261.  ill  Pac.  616. 

T.  C«B4ln«ent  liability  which  will  crys- 
tallise Into  an  unconditional  enforceable 
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right  fa  sufficient  to  Interrupt  the  dissolu- 
tion.— In  r«  Belfour,  14  Cal.  App.  -Zil,  111 
Pac.  616. 

8.  DiMolutloB  for  pnrpoae  of  r«-incor- 
pontloB  In  anolber  atate — CoBBtlfntionalltr* 

— ^When  the  diaincorporatlon  of  a  corpora- 
tion has  been  accomplished  the  corporation 
la  dead,  and  the  "right,  title,  and  Interest" 
of  a  dead  corporation  can  not  be  trans- 
ferred anywhere.  The  fact  that  the  same 
Individuals  who  comprise  the  ofllcers  and 
directors  of  the  corporation  seeking  disso- 
lution may  hereafter  go  to  another  state, 
and  under  the  laws  of  such  other  state  that 
may  believe  more  freedom  of  action  will 
be  given  to  them,  while  one  of  such  parties 
may  not  approve  of  that  course,  still  It  Is 
a  violation  of  no  law  and  Is  but  the  exer- 
cise of  a  right  guaranteed  under  the  consti- 
tution of  the  United  States. — Dammann  t. 
Hydraulic  Clutch  Co.,  46  Cal.  App.  611.  187 
Pac.  1069. 

9.  Same— Wew  corporation— Transfer  to 
of  property  of  former  eorporatlon— laaoanee 
of  atoek  tkeretor  br  traaaferee — Liabllitr 
of  atoekholder. — In  an  action  to  recover 
Judgment  upon  the  statutory  liability  of 
certain  stocltholders  of  a  corporation  In  a 
case  in  which  a  former  corporation  had 
b&en  voluntarily  dissolved  and  another  cor- 
poration was  formed  and  became  the  suc- 
cessor In  business  of  the  flrst  corporation 
taking  over  all  Its  property,  the  defendant 
stockholder  can  not  question  the  validity 
of  a  transaction  between  the  present  cor- 
poration and  Its  corporate  predecessor  In 
business,  by  the  terms  of  which  the  assets 
and  business  of  the  flrst  corporation  were 
taken  over  by  the  second  and  existing  cor- 
poration and  the  stock  in  the  new  corpora- 
tion issued  to  tlie  stockholders,  although 
the  transaction  was  in  violation  of  section 
SOS  of  the  Civil  Code  and  of  the  above  and 
following  sections  to  and  Including  aeotion 
1232,  post. — ^Huey  v.  Paterson,  87  Cal.  App. 
836,  171  Pac..  989.  basing  holding  upon  doc- 
trine In  O'Dea  v.  Hollywood  Cemetery  As- 
floc.  164  Cal.  63,  67,  97  Pac.  1. 

10.  Dlatrlbmloa   of   capital  mictk, — The 

method  prescribed  by  the  code  for  the  dis- 
solution of  a  corporation  Is  exclusive,  and 
there  can  be  no  distribution  of  its  capital 
stock  under  any  other  circumstances. — Kohl 
V.  UUenthal,  81  Cal.  378,  386.  387,  20  Pac. 
401,  fi  L.  R.  A.  520.  22  !Pac.  689. 

11.  Same— "Shores  almply  represent  the 

proportion  to  which  the  respective  share- 
holders, who  may  be  auch  at  the  date  of 


distribution,  are  severally  entitled  in  the 
distribution  of  profits  arising  from  the  cor- 
porate business,  which  may  be  made  from 
time  to  time,  and  in  the  final  distribution  of 
the  estate  of  the  corporation,  when  from  any 
cause  it  shall  cease  to  exist,  and  Its  estate 
shall  have  been  fully  administered.  This 
event  may  happen  at  the  expiration  of  the 
term  of  its  corporate  existence,  or  It  may  be 
accomplished  earlier  with  the  consent  of  the 
holders  of  two-thirds  of  Its  shares,  and  upon 
the  Judgment  of  a  court  of  competent  juris- 
diction."—Kohl  V.  Lllienthal,  81  Cal.  378. 
386,  6  U  R.  A.  620.  20  Pac.  301,  22  Pac.  689. 

12.  Same— Rlvkta  of  direetora  upon  In- 
TOlnntary  dlsaolation. — Under  sections  400. 
666,  ante,  both  of  which  refer  to  Involuntary 
as  well  as  voluntary  dissolutions  of  corpora- 
tions, the  administration  and  distribution 
of  the  assets  of  a  dissolved  corporation  are 
left,  as  a  rule,  to  the  directors  In  office  at 
the  date  of  dissolution,  though  such  disso- 
lution be  upon  Judgment  of  forfeiture;  and 
the  appointment  of  a  receiver  la  an  excep- 
tion, to  be  made  only  In  cases  of  neglect 
of  duty  or  abuse  of  power  by  the  directors, 
when  required  for  the  protection  of  the 
rights  of  a  creditor  or  stockholder. — Have- 
meyer  v.  Superior  Court,  84  Cal.  327,  385.  18 
Am.  St.  Rep.  192,  10  U  R.  A.  627,  24  Pac. 
121. 

13.  FalKe  statement — In  application  for 
dlMolutlon. — False  statement  In  application 
that  all  claims  had  been  satisfied  and  dis- 
charged, is  not  ground  for  collateral  attack 
upon  the  order  of  dissolution  in  an  action 
by  a  creditor  to  enforce  a  claim  against  the 
dissolved  corporation,  in  which  It  li  not 
sought  directly  to  set  aside  the  decree  of 
dissolution  on  the  ground  of  fraud. — Cross- 
man  V.  Vlvienda  Water  Co.,  160  Cal.  679,  89 
Pac.  386. 

A«  to  atateatent  veaalred  and  bnrdca  of 

proof,  see  par.  1,  this  note. 

14.  Payment  of  debta  on— Levy  of  asaeaa- 
ntont. — The  method  by  which  a  corpora- 
tion may  wind  up  Its  aftalrs  ia  provided 
under  the  above  section  and  section  1228, 
post,  which  provides,  as  a  legal  prerequi- 
site to  winding  up  the  affairs  and  dissolv- 
ing the  corporation  that  the  debts  of  such 
corporation  be  paid,  and.  where  it  is  neces- 
sary to  do  so.  an  assessment  may  be  levied 
for  that  purpose  under  the  provisions  of 
section  331  of  the  Civil  Code. — Dammann  v. 
Hydraulic  Clutch  Co.,  46  CaL  App.  611,  187 
Pac.  1069. 


§  1228.  APPLIOATION,  WHAT  TO  CONTAIN.  The  application  must  be 
in  writing,  and  must  set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members  called  for  that  purpose, 
the  dissolution  of  the  corporation  was  resolved  upon  by  a  vote  of  two-thirds 
of  the  members  or  of  the  holders  of  two-thirds  of  the  subscribed  capital  stock ; 
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2.  That  all  claims  and  demands  against  the  corporation  have  been  satisfied 

and  discharged. 

History:  Enacted  March  11,  1872;  amendment  by  Code  Commla- 
sion.  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1.  p.  194,  held  uncon* 
stltutional,  see  history,  S  5  ante;  amendment  approved  March  16, 
1907.  Stats,  and  Amdts.  1907.  p.  318,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  486. 

§  1229.   APPUOATION.  HOW  SIGNED  A2n>  VERIFIED.   The  applica- 

tion  must  be  signed  by  a  majority  of  the  board  of  trustees,  directors,  or  other 
ofScers  having  the  management  of  the  affairs  of  the  corporation,  and  must  be 
verified  in  the  same  manner  as  a  complaint  in  a  civil  action. 

History:    Enacted  March  11,  1872. 

§1230.   FILING  APPLICATION  AND  PUBUCATION  OF  NOTIOS.  Upon 

the  filing  of  the  application,  the  clerk  must  give  notice  of  the  same  for  such 
time  as  the  court  may  order,  but  not  less  than  thirty  nor  more  than  fifty  days, 
by  publication  in  some  newspaper  published  in  the  county;  or  if  there  be  no 
newspaper  published  therein,  then  by  notices  posted  in  three  of  the  principal 
public  places  in  the  county. 

History:    Enacted  March  11,  1872;  amendment  approved  February 

25.  1878,  Code  Amdts.  1877-8,  p.  108;  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  109;  by  Code  Commission.  Act  March  S,  1901, 
Stats,  and  Amdts.  1900-1,  p.  194,  held  unconstitutional,  see  history, 
9  5  ante;  amendment  approved  March  16,  1907,  Stats,  and  Amdts. 
1907,  p.  318,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  486. 

§  1231.    OBJECTIONS  MAT  BE  FILED.  At  any  time  before  the  expiration 
of  the  time  of  publication,  any  person  may  file  his  objections  to  the  application. 
History:    Enacted  March  11,  1872. 

§  1232.  HEARING  OF  APPLICATION.  After  the  time  of  pubUcation  has 
expired,  the  court  may,  upon  five  days'  notice  to  the  persons  who  hare  filed 

objections,  or  without  further  notice,  if  no  objections  have  been  filed,  proceed 
to  hear  and  determine  the  application,  and  if  all  the  statements  therein  made 
are  shown  to  be  true,  must  declare  the  corporation  dissolved. 

A  certified  copy  of  the  decree  and  order  of  the  court  dissolving  the  corpora- 
tion must  be  filed  in  the  office  of  the  secretary  of  state. 

History:  Enacted  March  11,  1872;  amendment  approved  February 
2S,  1878,  Code  Amdts.  1877-8,  p.  lOS;  amendment  March  .20,  1907.  SUts. 
and  Amdts.  1907,  p.  744,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  486. 

Au  tm  sotlccs,  service  of,  etc.,  see,  ante.  $S  1010  et  aeq.  and  notes. 

§  1233.  JUDGMENT-ROLL  AND  APPEALS.  The  application,  notices,  and 
proof  of  publication,  objections  (if  there  be  any),  and  declaration  of  dissolu- 
tion, constitute  the  judgment-roll ;  and  from  the  judgment  an  appeal  may  be 
taken,  as  from  other  judgments  of  the  superior  courts. 

History:  Enacted  March  11,  1872;  amendment  approved  Febmary 
25,  1878.  Code  Amdts.  1877-8,  p.  108;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  109. 

Aa  to  appealK  to  ■apraw  coiirtf  see,  ante,  ||  968-066  and  notM 
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§1234.  APPLICATION  BY  SAVINGS  AND  LOAN  SOCIETY.  {UN- 
CLAIMED DEPOSITS.]  If  the  applicant  is  a  savings  and  loan  association,  or 
engaged  in  tbe  business  of  receiving  money  on  deposit,  and  there  is  any  un- 
flainied  deposit  or  dividend  in  its  hands  belonging  to  a  person  whose  where- 
abouts are  unknown  to  the  trustees,  directors,  or  other  officers  presenting  the 
application,  the  application  must  set  forth  the  name  of  the  person  making  such 
deposit,  or  entitled  to  such  dividend,  the  time  when  such  deposit  was  made  or 
dividend  declared,  the  residence,  if  known,  of  such  person  at  the  time  of  such 
deposit,  the  amount  of  such  deposit  or  dividend,  and  the  fact  that  the  where- 
abouts of  such  person  are  unknown.  The  same  facts  must  be  stated  in  the 
notice  of  the  application  given  by  the  clerk. 

[Proceedings.]  If,  at  any  time  before  the  expiration  of  the  time  of  publi- 
cation, any  person  files  a  claim  to  such  deposit  or  dividend,  the  court  must,  at 
the  hearing  and  upon  five  days'  notice  to  him,  hear  and  determine  his  claim, 
and,  if  such  claim  is  established,  order  such  money  to  be  paid  to  him.  All 
such  deposits  or  dividends  not  so  claimed,  or  as  to  which  no  claim  shall  be 
established,  must,  upon  order  of  the  court,  be  paid  into  the  state  treasury, 
accompanied  with  a  copy  of  the  order,  which  must  set  forth  the  facts  herein- 
before required  to  be  stated  concerning  such  deposits  or  dividends ;  and,  upon 
production  of  the  treasurer's  receipt  for  such  payment,  the  coiurt  may  proceed 
to  declare  the  corporation  dissolved  as  in  other  cases. 

All  unclaimed  deposits  and  dividends  so  paid  into  the  state  treasury  must 
be  received,  invested,  accounted  for,  and  paid  out,  in  the  same  manner  and  by 
the  same  oflSeers  as  is  provided  by  law  in  the  case  of  escheated  estates,  and  in 
section  twelve  hundred  and  seventy-two. 

History:  En&ctmeDt  approved  February  26,  1897,  Stats,  and  Amdts. 
1S97,  p.  33;  amendment  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  194,  held  unconstitutional,  see  history, 
S  &  ante;  amendment  approved  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.  318,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  485. 


VOLUNTARY  DISSOLUTION— SAVINGS 
AND  LOAN  SOCIETY. 

1.  CoDstnictioD  of  section— With  section  15 

of  Bank  Act. 

2.  Same — Purpose  in  sammary  taking  over. 

1.  Construction  of  Kcctlon— With  section 
15  of  Bank  Act. — Section  15  of  the  Bank  Act 
does  not  contemplatd  any  change  in  the 
ownership  of  funds,  but  purports  to  deal 
with  possession  only,  and  to  leave  the  mat- 
ter of  their  ultimate  ownership  to  he  de- 
termined by  such  subsequent  proceedings  as 
are  provided  through  the  reference  in  the 
section  to  the  provisions  of  above  section, 
which  latter  section  provides  a  procedure 
for  the  disposition  of  deposits  in  savings 
banks  In  process  of  liquidation   and  em- 


braces such  notice  to  the  owners  of  such 
deposits  as  will  clearly  satisfy  the  consti- 
tutional requirements  as  to  due  process  of 
law. — State  v.  Security  Savings  Bank  (un- 
reported). 20  Cal.  App.  Dec.  159,  154  Pac. 
1070. 

2.    Same  —  PurpoHC    In    nuntmnrr  taklns 

over. — The  only  purpose  and  effect  in  pro- 
viding for  the  summary  taking  over  of  un- 
claimed deposits  by  the  state  treasurer  Is 
to  merely  work  a  temporary  change  In 
their  possession  until  such  time  as  they 
may  be  claimed  by  their  owners,  or  as  the 
more  ample  procedure  for  their  ultimate 
disposition  outlined  in  above  section  can 
be  set  in  motion  (unreported). — State  v. 
Security  Savings  Bank.  20  CaL  App.  Dec. 
159,  164  Pac.  1070. 


§  1236.   APPLICATION  FOB  DISSOLUTION  OF  TBUST  COMPANIES. 

If  the  applicant  is  a  trust  company  as  defined  by  the  bank  act  the  application 
mast  be  in  writing  and  signed  and  verified  as  in  this  title  provided,  and  need 
set  forth  only  that  at  a  meeting  of  the  stockholders  called  for  that  purpose  the 
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dissolution  of  the  corporation  was  resolved  upon  by  a  vote  of  the  holders  of 
two-thirds  of  the  subscribed  capital  stock;  that  all  the  debts  of  the  corporation 
have  been  paid  and  that  the  applicant  has  either  executed  or  been  discharged 
from  all  court  trusts,  as  defined  by  said  bank  act,  theretofore  accepted  by  it. 
The  application  shall  request  that  the  applicant  be  discharged  as  trustee  from 
all  of  its  trusts. 

[Schedule  showing  additional  matteiB.]   There  shall  be  attached  to  said 

application  a  schedule  showing,  wherever  possible,  the  name  or  names  of  the 
trustor  or  trustors,  and  the  name  or  names  of  the  beneficiary  or  beneficiaries, 
and  a  description  of  the  property  of  each  trust  of  which  the  applicant  is  trustee. 

[Order  to  show  cause.]  Upon  the  filing  of  the  application,  the  court  shall 
make  an  order  setting  forth  the  filing  of  the  application  and  the  name  of  the 
corporation  by  which  it  is  filed,  and  directing  all  persons  interested  in  said 
matter  to  appear  before  the  court  at  a  time  and  place  specified  not  less  than 
four  nor  more  than  eight  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  the  application  shall  not  be  granted. 

[Publication.]  A  copy  of  the  order  to  show  cause  must  be  published  for 
four  successive  weeks  in  some  newspaper  of  general  circulation,  to  be  desig- 
nated in  the  order,  printed  in  the  county,  if  a  newspaper  be  printed  therein, 
or  if  no  newspaper  be  printed  in  the  county,  a  copy  of  such  order  to  show 
cause  shall  be  posted  by  the  clerk  of  the  court  in  three  of  the  most  public 
places  in  the  county  in  which  the  court  is  held  for  a  like  period.  Proof  must 
be  made  to  the  satisfaction  of  the  court  of  such  publication  or  posting  at  the 
time  of  hearing  of  the  application. 

[Hearing.]  Such  application  must  be  heard  at  such  time  as  the  court  may 
appoint,  and  objections  may  be  filed  by  any  person  who  can  in  such  objections 
show  to  the  court  good  grounds  therefor.  Upon  the  hearing  the  court  may 
examine  on  oath  any  of  the  applicants,  remonstrators,  or  other  persons  touch- 
ing the  application. 

[Designation  of  trustee  upon  dissolution.]  The  court  may  by  decree  dis- 
charge the  applicant  as  trustee  from  all  of  its  trusts  and  declare  it  dissolved, 
and  appoint  a  person  or  persons,  natural  or  corporate,  duly  qualified  to  accept 
and  administer  trusts  under  the  laws  of  the  state  of  California,  to  be  desig- 
nated by  the  court  and  named  in  the  decree,  trustee  or  trustees  of  said  trusts 
in  the  place  of  and  instead  of  the  applicant.  If,  however,  at  the  time  of  the 
hearing,  the  trustor  and  all  of  the  beneficiaries  under  any  particular  trust, 
nominate  a  person  or  persons,  natural  or  corporate,  duly  qualified  to  accept 
and  administer  trusts  under  the  laws  of  the  state  of  California,  to  act  as  trustee 
or  trustees  of  such  trust,  then  such  nominated  person  or  persons  shall  be 
appointed  trustee  or  trustees  of  such  trust  in  place  of  and  instead  of  the  appli- 
cant for  dissolution. 

[Section  2287  Civil  Code  not  applicable.]  The  provisions  of  section  two 
thousand  two  hundred  eighty-seven  of  the  Civil  Code  shall  not  be  applicable  to 
any  proceeding  pursuant  to  the  provisions  of  this  section.  Thereupon  the 
applicant  shall  be  discharged  as  trustee  from  all  of  its  trusts,  and  the  person 
or  persons,  trust  company  or  trust  companies,  appointed  in  its  place  and  stead 
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shall  be  trustee  or  trustees  of  each  and  every  of  said  trusts  respectively,  to 
administer  the  said  trusts  for  fees  not  exceeding  those  agreed  to  be  paid  to 
the  dissolved  trust  company.  A  certified  copy  of  decree  of  the  court  must  be 
filed  as  is  provided  on  dissolution  of  other  corporations. 

[Jndgment-rolL]  The  application  with  its  accompanying  schedule,  the  order 
to  show  cause,  proofs  of  publication  or  posting,  objections,  if  there  be  any, 
nominations,  if  there  be  any,  and  the  decree  shall  constitute  the  judgment-roll, 
and  from  the  judgment  an  appeal  may  be  taken  as  from  other  judgments  of 
the  superior  court. 

[Disposition  of  funds.]  The  state  treasurer,  or  other  state  officer  or  official 
having  charge  or  custody  of  any  securities,  deposits  or  funds  belonging  to  such 
corporation  shall  return  all  of  the  same  to  the  directors  of  the  corporation  dis- 
solved, or  to  such  other  persons  as  may  be  appointed  by  the  court  to  wind  up 
the  affairs  of  such  corporation,  when  furnished  with  a  certified  copy  of  the 
decree  of  the  court,  dissolving  such  corporation. 

History:   Enactment  approved  June  1, 1916*  Stats,  and  Amdts.  1916, 
p.  1072.   In  affect  August  8,  1916. 
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TITLE  VII. 


OP  EMINENT  DOMAIN. 


1 1237.   Eminent  domain  defined. 
i  1238.   PnrposeB  for  which  it  may  be  ex- 
ercised. 

S  1239.   Estates  Bubjeet  to  public  use. 

1 1240.   Private  property  defined.  Classes 

ennmerated. 
f  1241.   Facts  neeeasary  to  be  fonnd  by  court 
before  condemnation. 

1 1242.  Parties  may  make  location.  May  en- 
ter to  make  surveys. 

i  1243.    Jurisdiction  in  superior  court. 
,i  1244.   The  complaint  and  its  contents. 

i  1245.  Snmmons,  what  to  contain.  How  is- 
sued  and  served. 

1 1246.   Who  may  defrad. 

S  1247.  Court  shall  have  jurisdiction  to  regu- 
late the  mode  of  making  crossings 
or  of  enjoying  a  common  use. 

{  1247a.  Court  may  regulate  the  removing  of 
structures. 

$  1248.    Court  or  jury  to  assess  damages, 
S  1248a.  Bemoval  of  railroads,  etc..  from  right 
of  way  taken  for  roads. 


S  1249.  The  date  with  respect  to  whieb  com- 
pensation sbaU  be  assessed,  and 
the  measure  thereof. 

1 1250.  New  proceedings  to  cnre  defective 
title. 

S  12S1.  I^yment  of  damages  assessed.  [Time 
of.] 

I  1252.   Damages,  to  whom  paid. 

{ 1253.    Final  order  of  condemnation,  what 

to  contain.   When  filed,  title  vests, 
f  1254.    Patting  plaintiff  io  possession. 
{  1255.    Costs  may  be  allowed,  apportionment 

thereof. 

S  1255a.  Abandonment  of  condemnation  pro- 
ceedings, 

I  1256.   Bales  of  practice. 

S  1257.    New  trials  and  appeals. 
.  {  1258.  .When  title  takes  effect,  and  construc- 
tion of, 

'g  1259.    When  title  takes  effect. 
i  1260.  Construction. 
1 1261.   Pending  proceedings  not  affected. 
9  1262,    Bules  of  practice. 
8  1263,  Exceptions, 

1 1264.  Preference  of  proceedings  over  other 
civil  actions. 


§  1237.  EMINENT  DOMAIN  DEFINED.  Eminent  domain  is  the  right  of 
the  people  or  government  to  take  private  property  for  public  use.  This  right 
may  be  exercised  in  the  manner  provided  in  this  title. 

History:    Enacted  March  11,  1872. 


EMINENT  DOMAIN— PBELIMINABT 
ANNOTATION. 

1.  Abandonment  of  the  enterprise  by 
plaintiff. 

2-  6.  Appeal — Supersedeas — ^Bights  of  ap- 
pellant 

6.  Same — Beview  of  verdict — Objection 

not  raised  below, 

7.  &une — ^Bights  of  mortgagee. 

8.  Authority  to  maintain. 

9.  Canals,  reservoirs,  etc. 

10.  Complaint  in,  sufficiency  of — Alle- 

gation as  to  prior  selection. 

11.  Same — Allegation  of  use,  and  neces- 

sity of  taking. 
12- 15.  Condemnation  —  As   to  proceedings 
generally, 

16.  Same — Clearly  for  public  use  con- 

clusive. 

17.  Same — Pinal  decree  only  after  com- 

pensation. 

18.  Same — Bight  in  artificial  or  natural 

person. 

10.  Conditional  dismissal. 

20.  Conatitutioo — Extends  common  pro- 
vision. 


21.  Constitutionality  —  Of  section  1249. 
post. 

22,23.  Same— Of  section  1254,  post — Pre- 
ascertainment  of  damages. 
24,  Construction  of  eminent  domain  law 
— As  to  rule  of  strict  construction. 
26,  Same — Of  section  1251,  post — Final- 
ity of  judgment. 

26.  Same — Of  section  1254,  post,  with 
section  949,  ante. 

27-31.  Costs— Provided  for  in  section  1255, 
post. 

32,33.  Same  —  Attorney's  and  engineer's 
fees. 

34.  "Damaged"  —  Sopeiadds  guaranty 

of  former  constitution. 

35.  Damages  —  Compensatory  —  Con- 

struction of  statute. 

36.  Same — Burden  of  proof  is  upon  de- 

fendant. 

37.  Same — Caused  by  temporary  nse  

When  property  not  finally  taken  

Ascertainment  of  by  court. 

38.  Same  —  Measure  of  damages  —  As- 

sessed valuation, 

39,40.  Same— Same— Market  value  —  How 

determined. 
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41.  Same — Same — Method  of  determiD- 

ing  value  of  property  taken. 

42.  Same — Only  for  special  injury. 

43.  Same — Bule  of  damages. 

44.  Same — Speculative  damages. 

46,46.  Deposit  to  cover  damages  —  In  the 
event  the  property  is  not  finally 

taken. 

47.  Determination  of  demand — Not  sub- 

ject to  collateral  attack. 

48.  Differentiation  of  proceedings  from 

other  actions. 

49.  Same — An  attribute  of  soyereignty. 
50- 52.  Dismissal  after  judgment. 

S3.  Drainage. 
64,55.  Electric  power  lines. 

S6.  Exercise  of  power  of  —  Delegation 
from  state. 

67.  Same — Statutory  provision  — ' '  Any 

person"  construed. 
58.  Execution  on. 
59,60.  Extent  of  user — In  geneml. 

61.  Same  —  Unnecessary  waste  not  al- 

lowed. 

62.  Foreign  corporation — Right  to  exer- 

cise power  of. 

63.  Freight-house  —  Condemnation  .ol 

land  for. 

64.  Future  needs. 

65.  Highways. 

66, 67.  Judgment  and  appeal. 

68.  Same— Value  of  leasehold. 

69.  Juriadietion  of  superior  court — :Pro- 

hibition. 

70.  Same— Same — ^Piior  public  use. 

71.  Leasehold — ^Valae  of. 

72, 73.  Le^slatare  determines  what  is  pub- 
lic use. 

74- 76.  Necessity  for  taking — Borden  of 
proof. 

77.  Not  bar  to  further  eondemnation. 

78.  Order  of  proof. 

79.  Owner  may  contest  the  right. 
80,81.  Particular  uses — Canals  and  ditches. 

82.  Same — Same — Sale  of  water  to  pub* 

lie. 

83.  Place  of  trial. 

84.  Private  use  shown  —  Condemnation 

denied. 

85, 86.  Proceedings  to  take  and  assess  prop* 
erty — Statutory  provisions. 

87.  Same — Defenses  —  Future  possibili- 
ties. 

88,89.  Same — Parties  defendant  to  action. 

90.  Same — Pleading— Description  of  ter- 

ritory. 

91.  Sam^Bight  to  intervene — Adverse 

claimant  to  defendant. 
^.  Same— Value  of  land. 
93,04.  Same — ^Variance  immaterial. 


95,  96.  Same  —  Verdict  —  Interest  of  each 
defendant, 

97.  Prior  necessary  public  use — Use  in 

common. 

98.  Property  subject  to  appropriation — 

Submerged  lands. 

99.  Public  highway — ^Denund  for,  legis- 

lative matter. 

100.  Public  property  subject  to  use. 

101.  Pubiic-servtce   corporation  —  As  to 

right  to  exercise  power  of. 

102.  Same — Actually  engaged  in  render- 

ing public  service,  not  required. 
103,  104.  Same — Complaint  in  condemnation. 

105.  Public  use  must  be  shown. 

106.  "Public  use  "—Definition  of  term. 

107.  Same — Determined  from  evidence. 
108-110.  Railroads  —  Bight  of  way — Aa  to 

generally. 

Ill- 127.  Same— Wharves  for— Evidence. 
128-132.  Same— Same— Instructions. 

133.  Same  — Same  —  Title    and  estate 

given. 

134.  Bight  assured — Not  restricted  to  re- 

cover as  for  tort. 

135.  Bight  of  way"  — Easement  for 
levee. 

136- 140.  Biparian  rights— Diversion  of  water. 

141-145.  Same-^ury  trial. 

146- 149.  School  land  furrounded  by  forest  re- 
serve. 

150.  Boles  of  practice, 
151, 152.  Selection  of  route,  etc. 

153.  State 's  right  of  —  An  element  of 

sovereignty. 

154.  Statement  by  plaintiff  in  open  court. 

155.  Street  opening  act — Act  of  1889. 

156.  Same — Award  of  damages. 

157.  Same— Bule  of  damages. 

158.  titreet  work      muni(upality--Not  a 

taking. 

169.  Same  —  Owner  notified,  eontraotor 
exonerated. 

160.  Sopervisora  —  Action  of  board  of, 

conclusive. 

161.  Uses — Poblie  or  private — Judieial 

qoestion. 

162.  Water — Inhabitants  of  county. 

163.  &inie— Water  and  riparian  rights. 

164.  Wharves  —  Condemnation  of  land 

for. 

165.  Word  "damaged"— Superadds  guar- 

ranty  of  former  constitution. 

Au  to  nilnea,  mineral  and  aliiin|r>  see, 
ante,  g  586  and  note. 

1.  Abandonment  of  tke  enterprise  by 
plalntlir.  and  dismiss  the  action  upon  pay- 
ment of  defendant's  costs  within  the  thirty 
days  given  In  which  to  make  payment  or 
deposit  the  money  when  in  fact  no  payment 
or  deposit  has  been  made. — Lincoln  North- 
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ern  R.  Co.  T.  WlBwell,  B  Cal.  J«p.  S7S,  BBO, 
97  Pac.  Sse. 

Am  to  ■buidmmemt  of  soBdMuuitlom  pro- 
eccdlnca*  iM,  poit,  S  lS65a  and  note. 

Am  to  dlBHlawl  oftCT  Jadsaoit,  sm  pan. 
60-52,  this  note. 

a.  Avpool— Ss»crao«Mui— Rlarhto  of  awU- 
caot. — Where  the  plaintiff  has  deposited  In 
court  the  atnonnt  ot  the  Judgment  In  con- 
demnation proceedlnsa.  the  fact  that  It  has 
not  been  determined  what  epeclflc  ^mounte 
are  due  the  respective  parties  is  no  ground 
for  a  supersedeas  pendinif  the  determina- 
tion of  euch  amounts. — ^Reed  Orchard  Co.  v. 
Superior  Court,  19  Cal.  App.  S48,  128  Fac. 
9.  16. 

Am  to  ItaUUtr  of  land  owner  for  costs  on 
appeal  Ib  entaent  doauiln  procecdinvo*  see 

note,  Ann.  Cas.  1912C,  533. 

S.  Where,  In  an  application  for  a  writ  of 
supersedeas  to  prevent  the  oconpanoy  of 
condemned  landjt  pendlnv  appeal,  there  Is 
no  allegation  that  a  lease  of  such  land  is 
in  force,  it  will  be  assumed  that,  by  its 
terms,  such  lease  ceased  to  be  operative  on 
condemnation  of  the  land. — Reed  Orchard 
Co.  V.  Superior  Court,  IB  Cal.  App.  648,  128 
Pac.  9.  17. 

4.  In  an  action  for  a  writ  of  supersedeas 
to  prevent  the  occupancy  of  land  by  a  rail- 
road company  pending  appeal,  since  It  ap> 
pears  from  the  petition  herein  that  the 
plaintiff  was  the  owner  of  the  condemned 
property  and  the  value  of  aaid  property  waa 
found  by  the  Jury,  the  presumption  would 
be,  in  the  absence  of  a  contrary  showing, 
that  this  was  the  value  of  the  owner's  In- 
terest, and  that  the  Interest  of  the  other 
defendants  was  of  nominal  or  of  no  value. 
In  this  connection  it  is  to  be  observed  that 
the  petition  herein  does  not  negative  this 
presumption,  since  there  is  no  allegation 
that  the  Interest  of  either  of  the  other  de- 
fendants was  of  any  value  at  the  time  the 
verdict  was  rendered. — Reed  Orchard  Co.  v. 
Superior  Court,  19  Cal.  App.  848,  128  Pao. 
9,  IS. 

B.   Where  Judgment  has  been  rendered  in 

eminent  domain  proceedinga.  It  would  seem 
clear  that  the  defendants  had  the  burden  of 
alleging  and  proving  their  Interests  and  the 
value  thereof,  and  that  only  the  defendant 
meeting  that  burden  should  be  permitted  on 
application  for  a  writ  of  supersedeas  to 
question  the  disposition  of  the  fund.  The 
other  defendants,  having  been  regularly 
served  with  summons  and  having  failed  to 
appear  and  urge  any  claim  to  whatever 
fund  might  be  awarded,  should  not  be  in- 
dulged now  to  stay  this  public  Improve- 
ment on  the  ground  that  the  Jury  did  not 
find  the  value  of  an  interest  which  was  not 
alleged  to  have  any  value  and  did  not 
award  these  defendants  money  which  In 
the  lower  court  they  declined  to  claJm.^ — 
Reed  Orchard  Co.  V.  Superior  Court,  19  Cal. 
App.  648,  128  Pac.  9,  16. 

0.  same-^tovlow  of  verdict  —  Okjectloa 
aot  raised  below,^Where  a  verdict  in  con- 


demnation proceedinga  Is  defeetlTi,  in  that 

It  does  not  specify  the  amounts  due  the  dif- 
ferent defendants,  objection  to  such  verdict. 
It  not  raised  in  the  trial  court,  can  not 
afterward  be  raised. — ^Reed  Orchard  Co. 
Superior  Court.  19  CaL  App.  648,  12B  Pae. 
9,  17. 

7.  Same — Rights  of  mortgagee^ — Whero 
a  portion  of  the  land  has  been  condemned 
under  .the  right  of  eminent  domain,  a  mort- 
gagee of  such  land  may  resort  to  may  un- 
claimed portion  as  security  for  his  mort- 
gage, but  should  this  prove  deficient,  he 
may  resort  to  the  fund  Id  the  custody  of  the 
court. — ^Reed  Orchard  Co.  Superior  Court. 
U  Cal.  App.  84B,  128  Pao.  8,  18. 

8.  Antkorlty  to  BslntalB* — The  language 

the  complaint  must  contain,  "a  statement 
of  the  right  of  the  plaintifT'  used  in  this 
section  evidently  means  a  statement  of  the 
facts  flufllcient  to  show  that  the  plaintiff  Is 
authorised  to  maintain  the  condemnation 
suit. — Tuolumne  Water  Power  Co.  v.  Fred- 
erick, 13  Cal.  App.  498.  502,  110  Pac.  134. 

8.  Canals,  reservoirs,  ctc.^ — The  ta,klnK  of 
water  must  be  for  one  of  the  uses  author- 
ized by  above  section.  Water  la  as  neceaaary 
for  the  uses  and  purposes  mentioned  in  anb- 
dlvlaions  12  and  IS  aa  is  land.  When  the 
statute  declares  canals,  reservoirs,  etc,  to 
be  public  uses  it  does  not  mean  completed 
or  already  constructed  canals,  reservoirs, 
pipes,  Qumes,  etc.,  but  the  right  to  take 
land  to  be  used  for  the  purpose  of  con- 
structing these  agencies  or  instrumentali- 
ties "for  supplying,  storing  and  distributing 
water"  for  the  purposes  named.  Water  la  as 
essential  to  the  use  of  canala,  reaervoirs. 
etc.,  as  is  the  land.  Each  is  useless  without 
the  other.  Above  section  and  section  1249, 
post,  should  be  read  together  and  so  read 
mean  water  may  be  taken  by  the  right  of 
eminent  domain  In  behalf  of  the  following 
public  uses,  viz.,  canals,  reservoirs,  etc,  in 
connection  with  the  operation  of  machin- 
ery for  the  purpose  of  generating  and 
transmitting  electricity.  Water  Is  property, 
and  may  be  taken  "In  behalf  of"  any  of  the 
Uses  specified  In  this  section.  —  Northern 
Light  ft  Power  Co.  v.  Stacber,  IS  Cal.  App. 
404,  412.  109  Pac.  898. 

See  pars.  80-82,  this  note. 

10.  CoMvlalat        evfldeney  o^-Allega- 

tlon  as  to  prior  seleetloud — In  a  suit  by  a 

railroad  company  to  condemn  a  piece  of 
ground  for  use  as  a  freight  house.  It  Is  not 
necessary,  under  the  provisions  ot  above  sec- 
tion setting  forth  what  must  be  contained 
in  the  complaint  In  such  a  suit,  to  allege 
that  the  property  In  question  had  been  se^ 
lected  for  the  purpose  by  the  regular  action 
of  its  board  of  directors.— Central  Pac  R. 
Co.  V.  Feldman,  IBS  Cal.  308.  92  Pae.  849. 

Ae  to  eomplaint  hy  prtlle^snTlee  eoiper- 
■tioa.  see  pars.  108,  104,  this  note. 

11,  SaMC— All^atlon  of  asc,  and  accca- 
■Ity  of  taking. — In  an  action  to  condemn  a 
parcel  of  land  for  use  as  a  freight  bouse, 
by  a  railroad  company,  an  allegation  ot  In- 
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adequacy  of  existing  facilities  by  reason  of 
increase  of  business,  supplemented  by  a 
further  allegation  that  "It  Is  necessary  to 
construct  and  maintain  an  adjunct  or  ap- 
pendage to  said  railroad,  to  wit,  a  freight 
house,  adjoining  said  atallon  grounds  and 
as  part  thereof,  and  that  It  la  necessary 
that  the  parcel  of  land  here  Involved  .  .  . 
be  taken  for  the  erection  of  a  freight  house 
for  the  reception  and  delivery  of  freight," 
sulliclently  shows  the  neceaaity  for  the  tak- 
ing for  public  use,  herein  prescribed.— Cen- 
tral Pac.  R.  Co.  V.  Feldman,  162  Cat.  808, 
i2  Pac.  84». 

13.  OoHdnuMtloB  —  As  to  i^ocecdlavs 
ceaerally^ — Land  can  only  be  taken  for  a 
public  use,  and  If,  In  fact,  the  plaintiff 
claiming  a  right  to  condemn  land  for  a  pub- 
lic use  really  intends  to  devote  It  to  a 
private  use,  this,  If  proven,  would  be  suffl- 
clent  to  defeat  the  action. — Vallejo  &  North- 
ern R.  Co.  V.  Reed  Orchard  Co,,  169  Cal.  645. 
.'.47  Pac.  288. 

15.  Except  those  relating  to  compensa- 
tion, the  Issues  of  fact  in  a  condemnation 
suit  are  to  be  tried  by  the  court,  and  that 
If  the  court  submits  them  to  a  Jury  It  Is 
nevertheless  required  to  make  findings 
either  by  adopting  the  verdict  thereon  or 
by  making  findings  in  Its  own  language. — 
Vallejo  ft  Northern  R.  Co.  t.  Reed  Orchard 
Co..  169  CaL  645,  147  Pac.  238. 

14.  Error  In  Instruction  In  a  condemna- 
tion suit  upon  other  issues  than  that  of 
compensation,  and  upon  which  the  court 
itself  has  weighed  the  evidence  and  made 
findings,  will  not  Justify  a  reversal,  unless 
upon  the  whole  case.  Including  the  evidence. 
It  la  found  that  substantial  Injury  has  been 
caused  thereby,  or  a  miscarriage  of  Justice 
resulted. — Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.  169  Cal.  646,  147  Pac  2S8. 

16.  When  the  evidence  Is  conilicting,  the 
granting  or  refusing  of  a  new  trial  rests 
peculiarly  In  the  discretion  of  the  trial 
court,  and  the  appellate  court  will  inter- 
fere only  in  cases  of  a  plain  abuse  of  such 
discretion,  and  the  party  alleging  error 
must  show  the  abuse  of  discretion.  The 
same  rule  applies  to  condemnation  proceed- 
ings as  to  other  civil  actions. — Colusa  ft  H. 
R.  Co.  V.  aienn,  26  Cal.  App.  684,  144  Pae. 
99S. 

IC  Saate— Cleaiir  for  pnbilc  we.  eoaela- 
— If  It  is  sought  to  condemn  property 
for  use  which  Is  evidently  private,  or  to  ao- 
complish  aome  purpose  which  is  not  of  a 
public  character,  courts  will  disregard  leg- 
islative declaration;  such  use  Is  public.  The 
declaration  by  legislature  Is  entitled  to 
great  consideration,  and  If  purpose  for 
n  hich  condemnation  is  sought  Is  clearly 
for  a  public  use,  or  one  which  In  ordinary 
acceptation  or  experience  expresses  a  pub- 
lic use.  It  will  be  conclusive  upon  the  Ju- 
dleiarr. — Consolidated  Channel  Co.  v.  Cen- 
tral Pac.  R.  Co.,  61  Cal.  269.  271;  San 
Mateo  County  v.  Cobnrn,  ISO  Cal.  631,  634. 
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68  Pac  78,  621;  Hadera  R.  Co.  v.  Raymond 
Granite  Co.,  3  Cal.  App.  668,  87  Pac.  27.  30. 

IT*  Same— Flaal  decree  oalr  after  com- 
peiuatloB.— -A  final  decree  of  condemnation 
can  be  made  only  after  full  compensation 
has  been  made  to  owner,  or  ascertained  and 
paid  into  court  for  Him. — San  Mateo  County 
V.  Coburn,  180  Cal.  631,  637,  63  Pac.  78.  621. 

18.  Same — ^Rlght  la  artificial  or  natural 
9*raom. — The  right  of  a  person,  natural  or 
artificial,  to  exercise  power  of  eminent  do- 
main must  be  found  In  some  statutory  pro- 
vision. The  two  provisions  of  law  which 
are  mainly  Important  here  are  above  sec- 
tion and  section  1240,  post. — Marin  County 
Water  Co.  v.  Marin  County,  145  Cal.  586, 
68T,  79  Pac.  282. 

19.  Conditioaal  dismlMal.  —  There  is  a 
marked  distinction  between  a  conditional 
dismissal  the  effect  of  which  is  to  order  a 
dismissal  to  be  entered  upon  the  perform- 
ance of  certain  conditions  which  Is  not  to 
be  effective  until  the  conditions  are  per- 
formed and  a  dismissal  ordered  without  the 
performance  of  the  conditions  but  with  an 
effort  as  a  part  thereof  to  render  a  Judg- 
ment for  an  amount  In  excess  of  that  which 
a  court  Is  authorized  to  order  upon  an  ab- 
solute dismissal. — Southern  Pac  R.  Co.  v. 
Rets  Batata  Co..  16  Cal.  App.  216,  114  Pac 
808. 

As  to  attorsey^s  fees  mi  dlaailasai.  see 

pars.  82,  33,  this  note. 

CoBStltvtloB — ^Bxtcada  eonwon  pro- 
▼laloK. — The  provision  of  article  I  section  14 
of  constitution,  providing  that  private  prop- 
erty shall  not  be  taken  or  damaged  for  pub- 
lic use  without  Just  compensation  having 
been  first  made  or  paid  Into  court,  la  an 
extension  of  common  provision  for  protec- 
tion of  private  property. — Reardon  v.  San 
Franclaco,  66  Cal.  492,  501,  6  Pac.  817. 

91.  Conatitnttoaallty  —  Of  scctloa  1249, 
post. — That  above  section  Is  not  contrary  to 
the  provisions  of  section  14  of  article  I  of 
the  constitution  has  been  repeatedly  held. 
— City  of  Los  Angeles  v.  Qager,  10  Cal.  App. 
878,  881,  102  Pac  17. 

31.  Same  — Of  aeetloa  1264,  poet— Pre- 
■seenrtataaieat  «tf  daaaaces.  —  Held  not  to 
contravene  or  conflict  with  the  provisions 
of  section  14  of  article  I  of  the  constitution; 
and  that  that  section  of  the  constitution 
does  not  contemplate  pre-ascertainment  and 
award  of  damages  by  a  Jury. — Hellbron  v. 
Superior  Court,  . 161  Cal,  178,  90  Pac.  706. 

tt.  The  validity  and  constitutionality  of 
above  section,  providing  for  the  possession 
of  the  condemning  railroad  company  pend- 
ing an  appeal  has  been  expressly  adjudi- 
cated, and  can  not  now  be  questioned,  since 
Its  object  is  to  provide  an  adequate  fund 
fully  to  reimburse  the  land  owner,  to  be 
paid  in  court  for  that  purpose,  and  thus  to 
effectuate  the  constitutional  intent. — ^Reed 
Orchard  Co.  V.  Superior  Court,  19  Cal.  App. 
«48.  655.  121  Pae.  t. 
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M.  CoutrnetloB  of  enUiCMt  domafn  law 
—A»  to  rnlc  of  Htiict  eonstrnetloii. — Whtle 
auch  rule  prevails,  and  the  power  claimed 
must  be  clearly  given  by  the  statute,  and 
can  not  be  extended  by  implication,  the 
construction  should  not  be  bo  narrow  as  to 
defeat  the  evident  purpoae  of  the  legliUi- 
ture. — Central  Pac.  R.  Co.  t.  Feldman,  16S 
Cal.  806,  92  Pac.  849. 

Am  to  conmitntionailtr  of  aectlon  1249, 
ItOBt,  see  par.  21,  this  note. 

SS.  Same — Of  Hectlon  ISSl.  post — ^FlnalltT 
of  Jadrment. — In  condemnation  proceeding 
there  is  no  element  of  contract.  The  final 
Judgment  mentioned  In  section  1851,  post, 
as  to  the  payment  of  which  reference  la 
made  in  section  12BS,  post.  Is  the  Judgment 
fixlnB  the  amount  of  damages  and  Is  a  final 
judgment  In  the  proceeding  and  an  appeal- 
able judgment.  The  subsequent  final  order 
of  condemnation  provided  for  in  section 
1253.  post,  l9  an  order  after  final  judgment. 
— ^Lincoln  Northern  R.  Co.  v.  Wlswell,  8 
Cal.  App.  678,  680,  97  Pac.  636.  '  ' 

M.  Same — Of  ■eclion  1304,  post,  with  see- 
tlon  M».  ante. — Above  section  has  not  been 
replaced  by  implication  by  the  amendment 
of  section. 949.  ante,  as  amended  In  1906, 
which  does  not  except  condemnation  pro- 
ceedings from  the  genenU  law  of  appeals 
enacted  In  1906.  That  revised  or  amended 
act  must  be  considered  a  new  and  original 
piece  of  legislation,  having  no  relation  to 
condemnation  proceedings;  while  the  above 
section  is  a  special  statute,  applicable  only 
to  eminent  domain. — Reed  Orchard  Co.  v. 
Superior  Court.  19  Cal.  App.  648,  666,  667, 
128  Pac.  9. 

27.  CoMtH — Provided  tor  In  Mcction  125B, 
poat. — Costs  here  referred  to  are  such  as 
ordinarily  attend  the  trial  of  causes.  There 
la  no  provision  for  the  allowance  of  attor- 
ney's fees  upon  a  dismissal  of  the  pro- 
ceeding or  in  the  proceeding  except  where 
the  action  Is  on  the  bond  provided  for  In 
section  1261,  post. — Lincoln  Northern  R.  Co. 
V.  Wlswell,  8  Cal.  App.  678,  681,  97  Pac.  686. 

Aa  to  coats  amd  cooBael  fees  ceBerallyt  see 
post.  1 1266  and  note. 

S8.  Counsel  fees  are  not  allowable  to  the 
defendant  in  a  general  judgment  In  his 
favor  in  proceedings  for  condemnation 
under  the  power  of  eminent  domain. — Pa- 
cific Gas  &  Elec.  Co.  v.  Chubb,  24  Cal.  App. 
265.  141  Pac.  36. 

29.  The  "Just  compensation"  to  which 
the  owner  of  property  Is  entitled  under 
section  14  of  article  I  of  the  constitution 
In  proceedings  In  eminent  domain  does  not 
include  reasonable  disbursements  made  -  by 
him  for  attorneys  at  the  trial;  It  has  refer- 
ence to  the  value  of  the  property  taken  and 
the  damage  to  property  not  taken,  and 
nothing  more. — Pacific  Qaa  &  Elec.  Co.  v. 
Chubb.  24  Cal.  App.  266,  141  Pae.  86. 

20.  The  costs  referred  to  In  section  1266. 
post,  are  the  ordinary  and  usual  costs  at- 
tending trials  and  allowed  under  statutory 


provisions;  they  do  not  include  attorney's 
fees  In  condemnation  suits. — Pacific  Gas  A 
Elec.  Co.  T.  Chahb,  24  Cat  App.  166,  141 

Pac.  36. 

51.  Under  section  1266a,  post,  there  must 
be  an  abandonment  of  the  condemnation 
suit,  express  or  Implied,  before  attorney's 
fees  are  allowable  to  the  defendant  on  a 
dlsmlaaal  of  the  action. — Pacific  Gas  &  Elee. 
Co.  V.  Chabb.  24  Cal.  App.  266,  141  Pac  8«. 

52,  Same  —  Attorney's  and  envlae*r*a 
fees.  —  No  authority  exists  in  the  statute 
authorising  the  court  to  render  Judgment 
for  attorney's  fees  and  fees  of  engineers 
for  work  and  maps.  In  excess  of  costs,  upon 
an  unconditional  order  of  dismissal  after 
Judgment,  whatever  may  be  its  authority 
In  imposing  payment  thereof  as  a  condition 
precedent  to  dismissal. — Southern  Pac.  R. 
Co.  V.  Rels  Estate  Co.,  16  Cal.  App.  217,  114 
Fa'c.  808. 

33.  There  la  no  authority  In  the  statute 
authorizing  a  court  to  render  judgment  for 
attorney's  fees  in  connection  with  an  un- 
conditional order  dismissing  a  proceeding 
In  condemnation  whatever  may  be  its  au- 
thority In  regard  to  imposing  payment 
thereof  as  a  condition  precedent  to  dis- 
missal.— Southern  Pacific  R.  Co.  v.  Re  is 
Estate  Co.,  16  CaL  App.  216,  114  Pac.  808. 

84.  *4>«mMred*'— a«pcrad4s  mrnmrmmty 
former  eoBstitiitlOM,  —  The  convention  In- 
serting in  constitution,  article  I,  section  14, 
the  word  "damaged,"  in  connection  in  which 
It  is  found,  and  people  in  ratifying  work  of 
convention  did  not  Intend  to  limit  effect 
of  this  word  to  cases  where  party  injured 
already  had  remedy  to  recover  compensa- 
tion, but  it  was  intended  to  superadd  to 
guaranty  found  In  former  constitution  a 
guaranty  against  damage  where  none  pre- 
viously existed. — ^Reardon  v.  San  Francisco, 
66  Cal.  492,  606,  6  Pac.  SIT. 

Stt.  Damacca  —  Compcaaatory  —  C*b- 
stmetlon  of  atatwte. — Section  1249,  post,  as 
amended  by  statutes  of  1911,  page  842,  pro- 
vides that.  "For  the  purpose  of  assessing 
compensation  and  damages,  the  right 
thereof  shall  be  deemed  to  have  accrued  at 
the  date  of  the  issuance  of  summons  and 
Its  actual  value  at  that  date  ehall  be  deemed 
the  measure  of  compensation  for  all  prop- 
erty to  be  actually  taken.  .  .  .  Provided, 
that  In  any  case  in  which  the  Issue  Is  not 
tried  within  one  year  after  the  date  of  the 
commencement  of  the  action,  unless  the 
delay  is  caused  by  the  defendant,  the  com- 
pensation and  damages  shall  be  deemed  to 
have  accrued  at  the  date  of  the  trial. 
Nothing  In  above  section  shall  be  construed 
or  held  to  affect  pending  litigation."  Held, 
that  the  word  "affect"  was  used  In  its  ordi- 
nary signification,  "to  Influence,"  "to  pro- 
duce an  effect  upon,"  "to  act  upon."  It  la 
equally  clear  that  the  new  section  does  not 
affect  "pending"  litigation  If  the  old  law  is 
applied  to  auch  litigation. — Sacramento  Ter- 
minal Co.  V.  McDougall,  19  Cal.  App.  662, 
126  Pac.  60S. 
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Am  to  BdiiilMiltilltT  im  evidence  In  eminent 
domalB  pree'cedtafCB  of  tke  laDd  ownerHi  «d- 
mlaalons  «■  to  valve  of  kl«  Inn*.  eoB«eaiM4. 

see  note  Ann.  Cas.  1913D,  289. 

A«  to  tke  eoaipenaatloH  to  tkc  owaer 
wken  lands  are  taken  for  a  railroBd*« 
riskt  of  WaTi  Bee  note  19  Am.  SL  Rep.  468. 

Am  to  validity  of  m  atatate  of  eaUaent  do- 
mala  wkick  falls  to  provide  for  aotlee  to 
load  owner  of  procecdlnsH  to  coadeain, 
apart  froa>  proceedlnic*  to  Bx  compcaaatlon* 
see  note  Ann.  Cas.  19I3A,  1256. 

.16.  Same— >Bnrden  of  proof  Is  upon  de- 
fendant to  prove  the  damages  he  will  sus- 
tain.— Tuolumne  Water  Power  Co.  v.  Fred- 
erick. 13  Cal.  App.  498.  606,  110  Pao.  134. 

37.  Same -~  Caiued  by  temporary  vnt— 
Wken  property  not  finally  taken — Aaeertaln- 
ment  of  by  eonrt. — Power  and  Jurisdiction 
of  court  Is  necessarily  implied,  and  It  can 
,  not  be  said  that  the  owner  la  thus  deprived 
of  his  property  or  suffers  damage  with  re- 
spect thereto  without  compensation.  In  a 
learal  sense. — Hellbron  v.  Superior  Court, 
Ifil  Cal.  279,  90  Pac.  706. 

SS.  Same  —  Measure  of  dansacea  —  As- 
sessed valnatloB. — The  assessed  value  of  the 
property  to  be  taken  Is  not  admissible  (dic- 
tum).— Central  Pac.  R.  Co.  v.  Feldman,  152 
Cal.  310,  92  Pac.  849. 

30.  Same  —  Same  —  Market  value  —  How 
determined.  —  Damages  must  be  measured 
by  the  market  value  of  the  land  at  the 
time  it  is  taken.  The  test  la  not  the  value 
for  a  special  purpose  but  the  fair  market 
value  of  the  land  In  view  of  all  the  pur- 
poses to  which  It  is  naturally  adapted,  and 
therefore,  while  evidence  that  ft  Is  "valu- 
able" (or  this  or  that  or  another  purpose 
may  always  be  given  and  should  be  freely 
received,  the  value  In  terms  of  money,  the 
price  which  one  or  another  witness  might 
think  the  land  would  bring  for  this  or  that 
OP  the  other  specific  purpose  Is  not  admis- 
sible as  an  element  in  determlnfngr  that 
market  value,  for  such  evidence  opens  wide 
the  door  to  unlimited  speculationa  eoncern- 
Ing  problematical  prices  which  might, 
under  possible  contingencies,  be  paid  for 
the  land  and  distracts  the  mind  of  the  Jury 
from  the  single  question — that  of  market 
value — the  highest  sum  which  the  property 
is  worth  to  persons  generally  purchasing 
in  the  open  market  In  consideration  of  the 
land's  adaptability  for  any  proven  aae. — 
Sacramento  So.  R.  Co.  v.  Heilbron,  159  Cal. 
408.  412,  104  Pac.  979. 

40.  See  Sacramento  So.  R.  Co.  v.  Hell- 
bron, 156  Cal.  408.  104  Pac.  979,  where  the 
authorities  upon  the  question  of  what  value 
shall  be  recovered  In  cases  of  eminent  do- 
main are  reviewed  and  the  earlier  Cali- 
fornia cases  discussed  and  harmonized. 

41.  Same— Same— Me tbod  of  determining 
valne  of  property  taken. — The  actual  mar- 
ket value  is  the  measure  of  damages,  and 
not  the  value  to  the  owner  or  the  party 

.taking:  and  the  fact  that  defendant  is  un- 
willing to  sell,  or  wished-  to  Improve  him- 


self, Is  immaterial. — Central  Pac.  R,  Co. 
V.  Feldman,  152  Cal.  309,  92  Pac.  849. 

42.  Same — Only  lor  special  Injnry. — The 

provision  of  article  I,  section  14  of  consti- 
tution includes  damage  to  private  property. 
Including  land,  and  whatever  la  attached  to 
it.  It  land  and  buildings  on  It,  or  either, 
are  damaged  this  provision  requires  it  to 
be  compensated.  This  does  not  extend  to 
such  damage  as  owner  of  property  Injured 
sustains  in  common  with  other  abutters  on 
street  or  general  public,  but  only  to  that 
special  injury  which  he  receives  over  and 
above  such  common  Injury. — Reardon  v.  San 
Francisco,  66  Cal.  492,  505,  6  Pac.  317. 

43.  Sam^— Rale  of  damages  In  actions  In 
eminent  domain  which  were  pending  at  the 
time  of  the  repeal  and  re-enactment  of  above 
section  as  amended  by  the  legislature  on 
April  10,  1911.  Is  unaffected  as  to  pending 
actions  by  the  express  provision  therein 
contained  that  "Nothing  In  above  section 
contained  shall  be  construed  or  held  to  af- 
fect pending  litigation,"  the  effect  of  which 
saving  clause  Is  to  preserve  in  force  the 
previous  statute  so  far  as  pending  litigation 
Is  concerned,  and  to  prevent  the  new  law 
from  being  retroactive  as  to  pending  cases, 
or  changing  the  existing  order  of  things  in 
relation  thereto. — Sacramento  Terminal  Co. 
V.  McDougald,  19  Cal.  App.  562,  563,  564,  126 
Pac.  603. 

44.  Same  —  Speculative  damages.  —  The 

owner  will  not  be  pamiltted  to  show;  en- 
hanced damages  from  being  compelled  to 
give  up  a  scheme  of  Improvements  existing 
only  In  contemplation  at  the  time  of  the 
trial. — Los  Angeles  v.  Kerckhoff-Cuzner 
Mill  &  Lumber  Co.,  16  CaL  App.  678,  678, 
116  Pac.  654. 

45.  Deposit  to  covw  damages  — In  the 
event  the  property  Is  not  finally  taken  can 

not  be  withdrawn  until  the  damages  are 
paid,  and  the  court  having  custody  of  the 
fund  must  have  Jurisdiction  and  power  after 
temporary  use  has  ceased,  to  ascertain  the 
amount  of  the  damage  caused  and  direct 
payment  therefor  out  of  the  fund. — ^Hell- 
bron V.  Superior  Court,  161  Cal.  279,  90  Pac 
706. 

46.  Where  a  railroad  company  had  ob- 
tained a  Judgment  in  eminent  domain,  and. 
In  compliance  with  section  1254,  post,  had 
made  the  full  amount  of  the  deposits 
thereby  required  to  secure  all  demands, 
though  the  failure  thereof  Is  not  segregated, 
the  court  has  Jurisdiction  under  that  section 
to  permit  the  railroad  company  to  take 
possession  of  and  use  th«  property  pending 
the  litigation,  and  the  appellate  court  will 
not  issue  a  writ  of  supersedeas  to  such 
order  for  the  possession  pending  an  appekl 
from  the  Judgment. — Reed  Orchard  Co.  v. 
Superior  Court,  19  Cal.  App.  648,  662,  65ff. 
654,  128  Pac.  9. 

47.  Determination  of  demand — Not  anb- 
Ject  to  collateral  attack. — If  tribunal  estab- 
lished by  legislature  for  determining  de- 
mand for  public  highway.  Its  location  anil 
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extent,  proceeds  in  accordance  with  provi- 
sions of  sections  2681  et  seq.,  Political 
Code,  it  acquired  Jurisdiction  to  determin* 
these  questions,  and  Its  determination  Is 
not  subject  to  collateral  attack. — San  Ma- 
teo County  V.  Coburn,  130  Cal.  831.  635,  63 
Pac  78,  621;  Madera  R.  Co.  v.  Raymond 
Qranlte  Co.,  8  Cal.  App.  668,  87  Pac.  27,  29. 

48.  DUIerentlatloB  «f  vroeeedlncs  from 
otker  aetlOBJi. — The  proceedlnsr  to  condemn 
property  under  the  right  of  eminent  domain 
la  so  differentiated  from  the  ordinary  ac- 
tions or  proceedings  In  courts  of  Justice  as 
to  bring  It  within  the  settled  test  Justifying 
the  assignment  of  the  proceeding  to  a  par- 
ticular class  for  the  purpose  of  reasonable 
provisions  not  applicable  to  other  classes  of 
actions. — City  of  Sacramento  Swanston, 
29  Cal.  App.  218,  16fi  Pac.  101, 

4».  Same— Am  BtfirlbBte  of  awTerelKatr. 

— Bmlnent  domain  is  an  attribute  of  sov- 
ereignty, and  the  right  or  power  of  a  sov- 
ereign state  to  appropriate  private  property 
to  particular  uses  without  the  Consent  of 
the  owner. — City  of  Sacramento  v.  Swans- 
ton,  S»  Cal.  App.  SIS,  156  Pac  101. 

09.  DlsHiUMal  after  JndBMieBt.^ — Assumed, 
but  not  decided,  that  the  right  of  dismissal 
of  action  after  Judgment  Is  in  discretion 
of  court,  subject  to  review  and  reversal  In 
case  of  abuse,  and  that  in  the  exercise  of 
such  discretion  terms  may  be  Imposed. — 
Southern  Pac.  R.  Co.  v.  Rels  Estate  Co.,  16 
Cal.  App.  217.  114  Pac.  808. 

As  to  dUmlwMl  of  preceedlnga  generallrt 
see.  post,  B  1266a  and  note. 

51.  Distinction  drawn  between  absolute 
dismissal  and  conditional  dismissal. — South- 
ern Pac.  R.  Co.  v.  Rets  Sstate  Co..  15  Cal. 
App.  217,  114  Pac.  808. 

62.  Plaintiff  may  dismiss  the  action 
within  thirty  days  after  Judgment  on  the 
statement  "that  the  damages  and  values 
fixed  by  the  Jury  were  excessive,"  and  such 
dismissal  constitutes  an  abandonment  by 
the  plaintiff  of  his  claim  to  the  property. — 
Southern  Pac.  R  Co.  v.  Rels  Estate  Co.,  16 
Cal.  App.  217.  114  Pac.  808. 

S3.  Drainage. — It  Is  not  necessary  to 
prove  that  the  draining  of  a  drainage  dis- 
trict Is  necessary,  as  a  ditch  or  aqueduct 
for  draining  or  reclaiming  land  Is  declared 
by  the  legislature  to  be  a  public  use  but 
only  that  the  taking  of  the  lands  Is  neces- 
sary for  such  drainage. — Laguna  Drainage 
Dlst.  V.  Charles  Martin  Co.,  6  Cal.  App.  166, 
174,  8S  Pac  993. 

M.  Blcetrtc  vower  lla«i,»The  legislature 
has  provided  that  the  right  of  eminent  do- 
main may  be  eterclsed  for  electric  power 
lines  for  public  use.  At  the  present  day  the 
use  of  electric  power  not  only  for  lighting 
streets  and  private  houses,  but  also  for  the 
purpose  of  moving  railroad  cars,  street-cars, 
machinery,  and  for  manufacturing  purposes, 
and  use  In  mines  and  smelters,  has  become 
so  general  that  It  is  almost  a  necessity  of 
our  modern  olTlllsatlon,   and   the  courts 


would  not  be  aldinc  the  great  enterprljes 

of  the  West  by  adopting  a  narrow  and  re- 
stricted view  of  the  meaning  of  the  words 
"public  use"  as  used  by  the  legislature  and 
in  the  constitution. — Tuolumne  "Water  Power 
Co.  V.  Frederick.  13  Cal.  App.  498,  603,  ItO 
Pac.  134. 

65.  It  Is  not  necessary  that  the  plaintllf 
should  have  made  a  contract  to  furnish  elec- 
tric power  before  it  had  Installed  lU  plans 
and  procured  the  right  of  way  for  Its  line. 
To  prevent  the  plaintiff  from  exercising  th* 
right  of  eminent  domain  until  it  shall  have 
obtained  a  franchise  from  some  city  or  vil- 
lage, or  made  a  contract  to  furnish  Its 
product  to  some  city  or  village,  would  be 
to  deprive  it  of  the  means  by  which  It  would 
be  enabled  to  construct  its  works  and  be 
in  a  position  to  make  a  contract. — Tuolumne 
Water  Power  Co.  v.  Frederick,  IS  Cal.  App 
495,  603,  110  Pac.  184. 

M.  Bxerelae  of  power  of  —  DcIegatlOK 
troBi  Btate< — ^No  person  or  corporation  can 
avail  himself  or  Itself  of  the  power  of  emi- 
nent domain,  even  In  the  aid  of  the  recog- 
nized public  use.  unless  the  state  has 
granted  to  such  person  or  corporation  the 
right  to  exercise  the  power  for  the  iiartlcu- 
lar  use  proposed.  There  must  be  a  statute 
conferring  the  power,  either  expressly  or 
by  necessary  implication,  and  the  proposed 
use  must  be  one  which  comes  within  the 
terms  of  the  grantw— San  Joaquin  &  Kings 
River  Canal  A  Zrr.  Co.  v.  Stevlnson.  164  Cal. 
221,  1S8  Pac  S24,  S26. 

sr.  SaoM— Statnl«>i7  proTlalOM  — ''Aay 
peraon**  eoaatraed. — The  words  "any  per- 
son," In  section  1001  of  the  Civil  Code.  In- 
clude any  public  or  private  corporation  as 
well  as  any  natural  person,  and  by  the 
terms  of  above  section  any  such  person  may, 
"without  further  ratlflcatlon,"  acquire  prop- 
erty by  condemnation  for  any  public  use 
specified  In  section  1238,  post,  and  In  doing 
so  become  "an  agent  of  the  state,"  and  a 
"person  In  charge  of  the  use"  for  that  pur- 
pose. The  state  may  authorize  foreign  cor- 
porations to  exercise  this  right.  Foreign 
corporations  have  always  be?n  allowed  to 
enter  this  state  and  do  any  business  therein 
that  Is  within  their  corporate  powers.  For 
all  purposes  of  every  business  within  their 
capacity  they  are  classed  with  domestic 
corporations,  provided  they  comply  with  the 
statutes  allowing  them  to  do  business  In 
this  state,  and  a  statute  which  by  necessary 
construction  confers  powers  upon  corpora- 
tions In  general  Is  to  be  understood  to 
confer  that  power  upon  foreign  corpora- 
tions doing  business  here  as  well  as  do- 
mestic corporations.  The  right  of  such  for- 
eign corporation  to  exercise  the  power  of 
eminent  domain  was  not  withheld  by  sec- 
tion 407  of  the  Civil  Code. — San  Joaquin  A 
Kings  River  Canal  *  Irr.  Co.  v.  Stevlnson. 
164  Cal.  221.  128  Pac.  924.  928. 

B8.  BxeentlOB  mm, — Statute  does  not  au- 
thorise execution  to  Issue  until  after  the 
thirty  days  have  expired.  What  the  rights 
of   a   defendant   are    where    the  money 
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awarded  has  been  deposited  within  tha 
thirty  days  required  by  section  12B1,  post, 
not  decided. — Lincoln'  Northern  R.  Co.  v. 
Wlswell,  8  Cal.  App.  678,  580,  97  Pac.  ESS. 

80.  Extent  of  nBcr— In  vcaeral. — In  an 
action  to  acquire  water  for  the  purpose  ot 
irrigation  by  condemnation  proceedlnea, 
there  Is  no  merit  in  the  proposition  that  the 
plaintiff  can  not  condemn  the  full  quantity 
asked  for,  because  a  part  of  It  would  be 
lost  in  transmission  to  the  place  of  use  by 
seepagre  and  evaporation.  Some  loss  In  this 
Way  Is  Inevitable,  and  It  must  be  consid- 
ered a  part  of  that  which  is  necessary  to  be 
taken  to  supply  the  actual  use  proposed. — 
San  Joaquin  &  Kings  River  Canal  &  Irr. 
Co.  y.  Stevinson,  164  CaL  221,  128  Pac.  924, 
929. 

60.  Public  service  corporations  can  not 
determine  and  should  not  be  required  to  de- 
termine In  advance  and  set  forth  In  their 
complaint  that  their  present  equipment  is 
Insvifficient  to  meet  the  needs  of  the  people. 
It  is  of  course  required  that  the  particular 
property  aought  be  available  and  can  be 
used  for  the  purpose  desired  and  also  that  It 
is  necessary  to  meet  the  public  needs,  but 
these  are  matters  the  particular  facta  in 
support  of  which  is  evidentiary  rather 
than  subjects  of  pleading. — Northern  Light 
&  Power  Co.  v.  Stacher,  13  Cal.  App.  404, 
408.  109  Pac.  896. 

61.  Same  —  UnnrceiiSary  woitte  not  al- 
lowed— The  right  to  divert  water  to  be  al- 
lowed unnecessarily  to  run  to  waste  can 
not  be  acquired,  even  by  the  Judgment  of 
condemnation.  Such  a  Judgment  when  given 
would  offer  no  protection  for  such  taking. 
— San  Joaquin  &  Kings  River  Canal  A  Irr. 
Co.  V.  Stevinson,  184  Cal.  221,  128  Pac.  924, 
926. 

«S.  Porelgn  corporation — Rlglit  to  exer- 
cise power  of. — A  foreign  corporation,  which 
has  complied  with  the  laws  of  this  state 
governing  its-  right  to  do  business  herein, 
may  exercise  the  power  of  eminent  do- 
main.—Deseret  Water  Oil  &  Irr.  Co.  v.  Cal- 
ifornia, 167  Cal.  147,  138  Pac.  981. 

63.  PrelKht-hooBe — Condemnation  ot  land 
for,  held  included  within  the  right  granted 
to  railroad  companies. — Central  Pacific  R. 
Co.  V.  Feldman,  152  Cal.  S08,  92  Pac.  849. 

64.  Pnlnre  meeda. —  Electric  light  and 
power  companies  like  other  public  service 
corporations  have  a  right  and  It  Is  their 
duty  to  anticipate  future  needs  of  the  pub- 
lic. They  can  not  reasonably  be  required 
to  limit  their  preparations  for  future  de- 
mands by  their  ability  to  provide  for  them 
out  of  the  present  supply.  New  uses  for 
electricity  are  constantly  being  discovered 
and  applied.  The  supply  which  In  .the  same 
community  would  at  present  be  sufficient 
might  be  Insufficient  In  a  short  time  nor  can 
public  service  corporations  state  with  cer- 
tainty to  what  extent  their  facilities  to 
serve  the  public  will  be  availed  of, — North- 
ern Light  &  Power  Co.  v.  Stacher.  13  Cal. 
Arp.  404,  407,  109  Pac.  898. 
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•5.  HlBhwars, — Abovtt  section  applies  to 

an  action  to  condemn  right  of  way  for  high- 
way, and  rights  of  action  against  several 
owners  may  be  Joined  In  one  proceeding 
subject  to  the  right  of  the  court  to  require 
separate  trial  if  It  deems  them  advisable. — 
Sacramento  County  v.  aiann,  14  Cal.  App. 
780,  113  Pac.  360. 

See,  also,  pars.  155-157,  this  note. 

66.  Judgment  and  appeal. — The  Judgment 
entered  upon  the  general  verdict  in  a  con- 
demnation suit  assessing  the  amount  to  be 
paid  and  adjudging  the  necessity  for  the 
taking,  and  not  the  final  order  of  condem- 
nation provided  for  In  section  1263,  post. 
Is  the  "final  Judgment"  from  which  an  ap- 
peal may  be  taken,  although  after  the  entry 
of  the  former  the  court  Is  required,  upon 
the  payment  of  the  money  assessed,  to  make 
what  is  called  "a  final  order  of  condemna- 
tion."— Vallejo  &  Northern  R.  Co.  v.  Reed 
Orchard  Co.,  24  Cal.  App.  166,  140  Pac  974. 

As  to  appeal  senenllr,  see  para.  2-7,  this 

note. 

67.  An  appeal  from  a  "preliminary  order 
and  Judgment  for  condemnation,"  taken 
within  six  months  after  its  entry,  is  in  time 
where  no  notice  of  entry  Is  given. — Vallejo 
&  Northern  R  Co.  V.  Reed  Orchard  Co.,  24 
Cal,  App.  166,  140  Pac.  974. 

88.  Same  — Taine  mt  leaaeliold.  —  Where 
the  Judgment  tn  eminent  domain  proceed- 
ings award  a  certain  amount  to  the  owner 
of  the  property  and  a  certain  amount  to  his 
lessees,  who  have  the  right,  under  the  lease, 
to  remove  the  improvements  at  the  end  of 
the  term,  it  will  be  presumed,  in  an  action 
on  the  lease  to  recover  rent,  wherein  the 
lessees  set  up  as  a  counter-claim  that  the 
award  to  them  did  not  Include  the  value 
of  the  right  to  remove  the  Improvements, 
that  In  the  Judgment  In  the  condemnation 
proceedings  the  rights  of  all  parties  Inter- 
ested in  the  property  condemned,  whether 
as  owners  or  lessees,  were  fully  and  cor- 
rectly determined,  and  the  value  of  each 
particular  interest  fixed  and  award  thereof 
made  to  the  owner. — Harrelson  v.  Oro 
Grande  Lime  &  Stone  Co.,  28  Cal.  App.  479, 
138  Pac.  932. 

6B.  Jnrladlctlon  of  superior  court — Prohi- 
bition.— The  superior  court  has  Jurisdiction 
of  an  action  In  eminent  domain  where  the 
complaint  shows  a  case  where  property  of 
the  kind  sought  to  be  Uken  may  be  taken 
for  the  use  for  which  It  Is  sought,  and 
whether  the  facts  are  such  as  to  Justify  the 
taking  ia  for  Its  determination  in  the  lawful 
exercise  of  auch  Jurisdiction,  and  prohibi- 
tion will  not  lie  to  prevent  such  exercise 
of  Jurisdiction. — Reclamation  Dist.  v.  Su- 
perior Court.  151  Cal.  269,  90  Pac.  545. 

70.  Same — Same— Prior  pnbllc  use. — In  an 
action  to  subject  the  right  of  way  and 
levee  of  a  reclamation  district  to  the  use 
In  common  of  a  railroad  company,  the  ques- 
tion as  to  whether  the  proposed  use  would 
substantially  or  materially  affect  the  effi- 
ciency of  the  prior  use,  as  well  as  the  ques- 
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tlon  whether  the  facts  alleged  and  proved 
Justify  the  proposed  taking,  Is  for  the  de- 
termination of  the  superior  court,  and  the 
exercise  of  its  Jurisdiction  in  this  respect 
can  not  be  interfered  with  by  writ  of  pro- 
hibition.—  Reclamation  Dlst.  T.  Superior 
Court,  161  Cal.  270,  90  Pac.  646. 

71.  Lcaaebold— Value  of. — As  to  gener- 
ally, see  par.  68,  this  note. 

73.  LexUlaturc  determlnea  what  pub- 
lic u»e. — It  Is  function  of  lesrislative  depart- 
ment to  determine  In  first  instance  what 
shall  constitute  public  use,  and  whether 
any  private  property  shall  be  taken  tor  such 
use,  as  Well  as  extent  to  which  such  prop- 
erty may  be  taken,  and  In  above  section  and 
the  following  legislature  has  enumerated 
certain  public  uses  for  which  state  may 
exercise  its  eminent  domain,  as  well  as 
manner  and  extent  of  its  exercise  for  those 
uses. — County  of  San  Mateo  V.  Coburn,  130 
Cai.  631,  634,  63  Pac.  78.  621. 

As  to  »nbllc  uo,  see  pars.  47.  106,  107,  this 
note. 

73.  Without  doubt  It  Is  general  rule  that 
where  there  Is  any  doubt  whatever  whether 
use  to  which  property  Is  proposed  to  be  de- 
voted is  of  public  or  private  character,  It  la 
matter  to  be  determined  by  legislature,  and 
courts  will  not  undertake  to  disturb  its 
Judgment  in  this  regard,  but  where  it  ap- 
pears, beyond  possibility  of  question,  that 
tax  had  been  imposed,  or  property  of  citi- 
zen had  been  taken  for  use  or  purpose  in 
no  sense  public.  It  would  be  duty  of  court 
to  interfere  and  afford  relief. — Consolidated 
Channel  Co.  v.  Central  Pac.  R.  Co..  51  Cal. 
269,  273;  Madera  R.  Co.  v.  Raymond  Gran- 
ite Co.,  3  Cai.  App.  668,  87  Pac.  27,  30. 

74.  N  vceMttr  tor  taUng  —  Burden  of 
proof. — The  burden  of  establishing  the  issue 
ot  necessity  for  the  taking  is  upon  the 
plaintiff  but  it  Is  not  necessary  to  set  forth 
In  the  complaint  the  evidence  upon  which  it 
relies  to  prove  the  alleged  necessity. — 
Northern  Light  A  Power  Co.  v.  Stacher,  18 
Cal.  App.  404,  408,  109  Pac.  S96. 

76.  In  fletermlnlng  the  necessity  for  the 
taking  for  public  use.  not  only  present,  but 
future,  demands  may  be  considered,  those 
which  exist  and  those  which  may  be  fairly 
anticipated.— Central  Pac.  R.  Co.  v.  Feld- 
man,  162  Cal.  309,  92  Pac.  849. 

76.  Right  of  way  for  an  electric  power 
line  for  the  transmission  of  electricity  to 
be  sold  to  the  public  to  furnish  power,  light 
and  heat  to  counties,  cities,  villages  and 
towns,  and  the  inhabitants  thereof,  Is  for 
t,  public  use,  and  a  complaint  showing  such, 
is  sufficient  upon  that  point — Tuolumne 
Water  Power  Co.  v.  Frederick,  13  Cal.  App. 
495,  503,  110  Pac.  184. 

TT.  Not  bar  to  further  condem nation, — 
Judgment  rendered  by  stipulation  for  right 
(,r  way  for  ptpe-llne  Is  one  concfuslve  as  to 
that  particular  pipe-line  and  the  particular 
riKlit  of  way  given  therefor  and  Is  not  a  bar 
to  the  condemnation  of  another  or  further 


right  of  way  through  the  same  tract  of  land. 
— Laguna  Drainage  DIst.  v.  Charles  Mar- 
tin Co..  5  Cal.  App.  166,  173,  89  Pac.  993. 

78.  Order  of  proof. — The  more  orderly 
procedure  is  for  the  court  to  find  upon  the 
question  of  necessity  before  the  issue  of 
compensation  is  submitted  to  the  jury,  but 
If  the  Jury  has  sufficient  Information  as  to 
the  proposed  action  of  the  court  to  en- 
able it  to  act  intelligently  upon  the  issue 
of  compensation  and  without  prejudice  of 
the  subsequent  rights  of  the  defendant  the 
reservation  by  the  court  of  the  decision  of 
the  question  of  necessity  until  after  the  ver- 
dict is  rendered  Is  not  even  erroneous  much 
less  in  excess  of  Jurisdiction. — Beaulieu 
Vineyard  v.  Superior  Court.  6  Cal.  App.  242, 
248,  91  Pac.  1016. 

A«  to  praceedfUK  on  momMmmamttou,  see 
pars.  85-96,  this  note. 

7*.    Owner  nay  contest  the  Tlsht. — It  Is 

not  to  be  held  that  mere  declaration  by 
legislature,  that  object  for  which  private 
property  may  be  taken  is  public  use,  will 
preclude  owner  from  contesting  right  to  de- 
prive him  of  his  property. — San  Mateo 
County  V.  Coburn.  ISO  Cal.  631,  634,  63  Pac. 
78.  621;  Laguna  Drainage  Bist.  v.  Charles 
Martin  Co.,  144  Cal.  209.  217.  77  Pac  933: 
Madera  R.  Co.  v.  Raymond  Granite  Co.,  S 
Cal.  App.  668,  87  Pac.  27,  30. 

SO,   Purtlnilar  nsca— Gaaals  mmt  dHckea. 

— By  the  provisions  of  subdivision  4,  sec- 
tion 1238,  post,  which  authorizes  the  con- 
demnation of  water-rights  sought  to  be  ap- 
plied to  public  use  in  "supplying  mines 
and  farming  In  neighborhoods  with  water." 
a  corporation  has  the  right  to  acquire 
water-rights  in  such  manner  and  carry  such 
water  in  its  canals  through  the  neighborfns 
counties  to  be  distributed  to  the  several 
farming  neighborhoods  along  the  canal 
routes.' — San  Joaquin  &  Kings  River  Canal 
&  Irr.  Co.  v.  Stevlneon,  164  Cat  221,  128  Pac. 
924,  926. 

See  par.  9,  this  note. 

Am  to  particular  naes.  see  pars.  9,  6S,  S4. 
63,  65,  this  note. 

As  to  wbat  constitutes  a  public  use  for 
whicb  private  property  may  be  taken  under 
an  exercise  of  the  power  of  eminent  domain, 
see  notes  Ann.  Cas.  I912D,  1002;  102  Am. 
St.  Rep.  809. 

An  to  public  use  as  a  Judicial  question,  see 
note  88  Am.  St.  Rep.  926. 

81.  Under  section  1238,  post,  subdivision 
3,  which  gives  the  right  of  eminent  domain 
for  "canals,  aqueducts,  reservoirs,  tunnels, 
flumes,  ditches,  or  pipes  for  conducting  or 
storing  water  for  the  use  of  the  Inhabitants 
of  any  county,  and  all  other  public  uses  for 
the  beneflt  of  any  coonty,  or  the  inhabitants 
thereof,  which  may  be  authorized  by  tha 
legislature,"  It  will  be  understood  that  wa- 
ter also  may  be  taken  to  be  carried  in  the 
canals  and  ditches,  and  that  It  is  not  neces- 
sary, to  constitute  a  public  use,  that  the 
water  be  furnished  to  every  Inhabitant  of 
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the  county,  but  It  will  b«  suffictent  If  all 
who  are  capable  of  enjoying  It  have  an 
equal  right  to  It. — San  Joaquin  &  Kinga 
River  Canal  A  Irr.  Co.  v.  Stevlnson,  164 
Cal.  S21,  128  Pac.  924,  »2T. 

8&  Save— Same— Bale  of  water  to  p«bllc> 

— It  is  settled  that  the  use  of  water  tor 
sale,  rental  and  distribution  to  the  public 
generally  is  a  public  use.  The  question 
whether  one  who  desireB  to  condemn  prop- 
erty to  be  devoted  to  such  use  has  such 
right  Is  to  be  determined  by  the  provisions 
of  the  statute. — San  Joaquin  &  Kings  River 
Canal  &  Irr.  Co.  v.  Stevlnson,  Iti  Cal.  221, 
128  Pac.  924,  926. 

8S.  Place  of  trial. — Proceedings  in  emi- 
nent domain  under  the  provisions  of  above 
section  required  to  be  brought  in  the  county 
where  the  property  sought  to  be  condemned 
Is  situated,  and  such  proceedings  are  not 
within  or  affected  by  the  provisions  of  sec- 
tion 89S,  ante,  as  to  actions  In  general  (dic- 
tum).— John  Helnlen  Co.  v.  Superior  Court, 
17  Cal.  App.  Mt.  121  Pac.  293. 

84.  Private   wM   shcwa  — Comdcvnaltoa 

dcaledf— If  It  can  be  shown  by  extrinsic  evi- 
dence that  end  sought  to  be  accomplished  is 
not  of  public  character,  but  is  solely  for 
private  purposes,  condemnation  wilt  be  de- 
nied as  being  In  excess  of  legislative  power. 
— San  Mateo  County  v,  Coburn,  130  Cal.  631, 
SS4,  63  Pac.  78,  621;  Laguna  Drainage  Dlst. 
V.  Charles  Martin  Co.,  144  Cal.  209,  217,  77 
Pac.  933. 

85.  PFOceedlBKs  to  take  and  aMcwi  prop- 
erty —  Statu  torr  praviMloBs. — Section  1254, 
post,  providing  that  "at  any  time  after  trial 
of  Judgment  entered,  or  pending  an  appeal 
from  the  Judgment  to  the  supreme  court, 
whenever  the  plaintiff  shall  have  paid  Into 
court,  for  the  defendant,  the  full  amount  of 
the  Judgment,  and  such  further  sum  as  may 
be  required  by  the  court  as  a  fund  to  pay 
any  further  damages  and  costs  that  may  be 
recovered  In  said  proceedinR.  as  well  as  ail 
damages  that  may  be  sustained  by  the  de- 
fendant, if  for  any  cause  the  property  shall 
not  be  finally  taken  tor  public  use,  the  su- 
perior court  in  which  the  proceeding  was 
tried  may,  upon  notice  of  not  less  than  ten 
days,  authorise  the  plaintiff,  if.  already  In 
possession,  to  continue  therein,  and  if  not, 
then  to  take  possession  of  and  use  the 
property  during  the  pendency  of  and  until 
the  final  conclusion  of  the  litigation,  and 
may,  If  necessary,  stay  all  actions  and  pro- 
ceedings against  the  plaintiff  on  account 
thereof,"  is  constitutional. — Reed  Orchard 
Co.  V.  Superior  Court,  19  Cal.  App.  648,  128 
Pac.  9,  12. 

As  to  rales  ef  praetfec^  see  par,  150,  this 

note. 

Am  to  order  of  proof,  see  par.  78.  this  note. 

As  to  valldltr  of  emlneat  domain  statntc 
which  falls  to  provide  for  noitce  to  laad 
owner  of  proeecdlaas  to  condemn,  as  dls- 
tlnfralslied  from  pntceedlnK  to  Sx  eompea- 
■atlon,  see  note  Ann.  Cas.  1918A,  1256. 


86.  Section  1254,  post,  authorising  sta? 
of  proceedings  by  the  superior  court  In  cer- 
tain cases,  is  not  repealed  by  Implication  by 
section  949,  ante,  authorising  stay  of  pro- 
ceedings In  all  cases  not  excepted  from  Its 
terms,  and  condemnation  proceedings  not 
being  excepted.  The  former  Is  a  special 
statute  and  hence  must  be  upheld  unless  ex- 
pressly repealed. — Reed  Orchard  Co.  v.  Su- 
perior Court,  19  Cal.  App.  648,  128  Pac.  9,  14. 

87,  Same — DefenMca — Pntore  possibilities. 

— In  an  action  to  acquire  water  for  irriga- 
tion by  condemnation  proceedings,  the  mere 
tact  that  such  corporation  would  devote 
certain  waters,  the  right  to  which  was  ac- 
quired in  the  past,  to  private  use,  was  no 
defense  to  the  action  to  acquire  water  to  be 
applied  to  public  use.  If,  after  taking  It, 
such  corporation  should  convert  it  from 
public  to  private  use,  such  conversion  could 
be  prevented,  but  where  there  Is  no  evi- 
dence of  such  intent,  the  mere  assertion 
that  the  plalnttCT  corporation  may  in  the 
future  wrongfully  do  so  can  not  defeat  its 
right  to  the  condemnation. — San  Joaquin  ft 
Kings  River  Canal  &  Irr.  Co.  v.  Stevinson, 
164  Cal.  221,  128  Pac.  924,  930. 

SR.  Same — Parties  dcfendaat  to  action. — 

Where  a  person  Is  attempting  to  have  con- 
demned for  public  use  a  certain  amount  of 
water  which  Is  the  riparian  right  of  a  cer- 
tain riparian  owner,  since  the  lower  ripa- 
rian owners  have  no  right  to  complain  of 
such  diversion,  they  are  not  necessarily 
parties  to  such  action. — San  -  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.  v,  Stevlnson, 
164  Cal.  221.  128  Pac.  924.  932. 

89.  Section  1244,  post,  requires  the  com- 
plaint in  a  condemnation  proceeding  to  state 
"names  of  all  owners  and  claimants  of  the 
property"  as  defendants.  Section  1216, 
post,  provides.  In  substance,  that  any  per- 
son occupying  or  having  or  claiming  any 
Interest  In  the  property  sought  to  be  con- 
demned may  appear,  plead,  and  defend  as 
to  his  Interest.  Section  1217,  post,  provides 
that  in  such  actions  the  court  shall  have 
power  to  hear  and  determine  all  adverse 
or  conflicting  claims  to  the  property  souRht 
to  be  condemned.  It  Is  obvious  from  this 
language  that  these  provisions  do  not  con- 
template or  authorize  the  admission  of  a 
person  as  a  party  who  does  not  show  that 
he  has  some  Interest  or  right  to  the  prop- 
erty sought  to  be  condemned  or  of  a  person 
whose  statements  of  his  right  shows  that  he 
has  no  such  Interest. — San  Joaquin  &  Kings 
River  Canal  &  Irr.  Co.  v.  Stevlnson,  164  Cal. 
221,  128  Pac.  924,  926. 

80.  Same— ^eadlagi— DeaerlptloB  of  ter. 

ritery. — The  law  does  not  require,  in  order 
to  maintain  an  action  to  condemn  water  for 
public  use,  that  the  boundary  of  the  terri- 
tory to  which  it  is  to  be  dedicated  shall  be 
alleged  and  proven  with  absolute  cer- 
tainty. The  nature  of  the  use  is  such  that 
this  could  not  be  done.  The  location  of  the 
proposed  canal  being  shown,  the  situs  of 
the  proposed  use  Is  thereby  Hxed  with  sufll- 
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clent  accuracy. — San  Joaquin  &  Klngrs  River 
Canal  &  Irr.  Co.  v.  fitevlnson,  Kl  Cat  221* 
12S  Pao.  824,  926. 

Aa  to  coMplalnt  In  coBtfcmaatltni  sner- 
Allr,  lee  pars.  10,  11,  this  note. 

91.  Same— RiKht  to  liiter>-eiie  —  AAtstm 
claimant  to  dpfeudant. — 'In  a  special  pro- 
ceedlnf  to  condenin  water  for  tlie  bcneSt 
of  the  plaintiff  as  the  purveyor  of  the  pub- 
lic use,  third  persona  not  interested  In  the 
land  in  subordination  to  or  In  common  with 
the  person  whose  right  is  sought  to  be 
taken,  but  claiming  adversely,  have  no  right 
to  Intervene  under  section  387.  ante. — San 
Joaquin  ft  Kings  River  Canal  &  Irr.  Co.  v. 
Stevlnson,  164  Cal.  221,  128  Pac.  924,  930. 

Aa  to  riKfat  of  vendee  of  land  coademaed 
to  eoMpcaaatloa  awarded,  see  note  Ann. 
Cas.  1912A.  466;  Ann.  Cas.  1912A,  10B6. 

82.  Same— Value  of  land.— The  default 
of  defendants  In  condemnation  proceedings 
did  not  affect  the  duty  of  the  Jury  to  de- 
termine the  value  of  the  land  which  was 
taken,  nor  would  they  have  been  relieved 
of  such  duty  if  the  owner  had  suffered  de- 
fault.— Reed  Orchard  Co.  v.  Superior  Court, 
19  Cat.  App.  648,  128  Pac.  9,  16. 

Aa  to  evidence  ot  special  valne  of  prop- 
ertr,  see  note  124  Am.  St.  Rep.  536. 

98.  Same  —  Variance  Immaterial. — In  an 
action  to  condemn  water  for  public  use, 
where  the  allegation  Is  that  the  water  is  to 
be  devoted,  sold  and  distributed  In  several 
named  counties,  whereas  the  proof  shows 
that  It  can  be  sold  and  distributed  only  to 
inhabitants  along  the  lands  of  its  canals 
and  wholly  In  the  territory  west  of  the 
river,  there  Is  no  substantial  variance. 
Where  there  is  a  general  allegation  to  this 
fact,  the  specific  tacts  alleged  show  clearly 
enough  that  the  water  is  to  be  taken  only 
to  the  lands  on  the  west  side. — San  Joaquin 
&  Kings  River  Canal  &  Irr.  Co.  v.  Stevln- 
164  Cal.  221.  128  Pac.  924. 

9i.  In  an  action  to  acquire  water  for 
Irrigation  by  condemnation  proceedings,  an 
objection  that  the  proof  showed  that  the 
water  was  not  necessary  to  public  use,  ex- 
cept for  a  portion  of  the  year  was  removed 
by  the  filing  of  an  amended  complaint 
wherein  the  taking  of  the  water  is  limited 
to  the  season  when  it  Is  actually  required, 
the  dates  being  specifically  stated. — San 
Joaquin  &.  Kings  River  Canal  &  Irr.  Co.  v, 
Stevlnson,  164  Cal.  221,  128  Pac.  924.  929. 

95.  Same— Verdict— interest  of  eaeb  de- 
fendant.— Where,  in  condemnation  proceed- 
ings, a  verdict  falls  to  specify  the  amount 
of  interest  of  each  defendant,  the  Jury  may, 
under  section  619,  ante,  correct  such  verdict. 
— Reed  Orchard  Co.  v.  Superior  Court,  19 
CaL  App.  648.  128  Pac.  9.  17. 

96.  Wbere  the  Jury,  In  condemnation  pro- 
ceedings, .has  failed  to  assess  the  separate 
interest  of  each  defendant,  the  court  may. 
under  the  provisions  of  section  1247,  post, 
assess  such  claim."! — Reed  Orchard  Co.  v.  Su- 
perior Court,  19  Cal.  App.  64S,  12S  Pao.  9,  17. 


W.  Prior  neceeaary  pnblle  use — Use  la 
eommoa. — Where  the  public  use  to  whif^h  it 
is  proposed  to  subject  the  property  can  not 
be  said  to  be  more  necessary  than  that  to 
which  It  Is  already  subjected,  there  can  t>e 
no  such  Interference  with  the  prior  use  as 
will  substantially  or  materially  affect  the 
efficiency  thereof;  but  It  can  not  be  satd'aa 
matter  of  law  that  a  limited  use.  In  eom- 
mon,  of  the'  right  of  way  and  levee  of  a 
reclamation  district  by  a  railroad  can  not 
be  so  regulated  that  there  will  be  no  mate- 
rial Interference  with  the  use  of  the  recla- 
mation works. — Reclamation  Dist.  v.  Su- 
perior Court.  161  Cal.  269.  90  Pac.  545. 

88.  Property  snbject  to  appropriation— 
Submerged  lands. — By  the  Srst  sectioa  of 
the  street  opening  act  of  1889.  the  city  coun- 
cil of  any  municipality  is  granted  power  "to 
condemn  and  acquire  any  and  all  land  and 
property  necessary  and  convenient  for  that 
purpose."  Verjr  early  In  tbe  history  of 
California  the  supreme  court  recognized 
and  declared  the  right  of  state  to  surrender 
into  the  Jurisdiction  and  control  of  a  city, 
and  to  sell  into  private  ownership,  not  only 
tide  lands  but  those  perpetually  submerged. 
(Eldridge  v.  Cowell,  4  Cal.  87.)  Jurisdic- 
tion over  lands  of  this  kind  involves  such 
incidental  autborltjr  as  the  city  may  exer- 
cise In  the  condemnation  of  rights  ot  way. 
the  construction  of  streets  and  the  like. 
The  legislature  has  left  the  act  In  practi- 
cally Its  original  form;  hence  It  must  be 
presumed  that  words  "land"  and  "lands'*  In 
that  statute  were  used  in  the  technical 
sense  "territory." — West  Berkeley  Land  Co 
V.  City  of  Berkeley,  164  Cal.  406,  129  Pac. 
281,  282. 

As  to  property  snbject  to  appropriation 
generally,  see,  post,  |  1238  and  note. 

88.  Public  bigbway — Demand  tor,  Icsl"- 
lotlTe  matter. — Whether  public  highway  Is 
demanded  In  any  particular  region,  as  well 
as  Its  location  and  extent,  are  matters  of 
political  or  legislative  character. — San  Ma- 
teo County  V.  Coburn,  130  Cal.  631,  63fi.  63 
Pac.  78,  621. 

lOft.  Pnblle  propertr  aofejeet  to  aae^— This 
provision  construed  as  not  being  restricted 
In  its  application  to  the  property  of  indi- 
viduals or  corporations,  nor  to  preclude  Its 
application  to  public  property;  and  a  rail- 
road company  may  subject  the  right  of  way 
of  a  reclamation  district  for  levee  purposes 
and  the  levee  constructed  thereon,  to  a  lim- 
ited use  for  a  right  of  way  for  its  railroad, 
such  use  to  be  in  common  with  the  district; 
nor  is  there  any  constitutional  objection  to 
such  a  construction. — Reclamation  DIst.  t. 
Superior  Court,  161  Cal.  267,  90  Pac.  645. 

101.  Pablle-sorvlce  oorporathHi  —  Aa  t* 
rigtat  to  exercise  power  of; — The  power  "to 
acquire"  property  for  the  purposes  of  m. 
public  use,  given  to  a  public-service  corpo- 
ration by  its  articles  of  Incorporation.  In- 
cludes the  right  "to  condemn." — Deseret 
Water.  Oil  ft  Irr.  Co.  V.  California.  167  Cal. 
147,  138  Pao.  9S1. 
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102.  Same — ^Actnallr  casased  la  reader- 
las  public  aervfcci  not  reanlred. — The  law 
doea  not  contemplate  that  a  corporation 
organized  to  render  public  service  must 
flrit  be  engaKed  In  such  service  before  its 
right  to  condemn  property  under  the  power 
of  emloent  domain  aocruea,  and  hence  ItB 
connilalnt  in  condemnation  proceedlnya  need 
not  show  It  to  be  In  charge  of  a  public  use. 
— Deseret  Water,  Oil  &  Irr.  Co.  v.  Califomta, 
1«7  CaL  147,  1S8  Pac.  981. 

IM.  Saaie— ■  Complalat  la  eoadennatloa. 

—The  tact  that  the  complaint  In  condemna- 
tion alleged  certain  purposes  of  the  pro- 
ceedings not  expressly  enumerated  In  sec- 
tion 1238,  post,  does  not  operate  against 
the  judgment,  when  there  was  no  demurrer, 
and  the  most  of  the  purposes  set  forth  In 
the  complaint  came  strictly  within  the  lan- 
guage of  the  eeotlon,  and  the  evidence  was 
ample  to  suatain  the  complaint  In  theae 
reapecta. — Deaeret  Water,  Oil  &  Irr.  Co.  v, 
California,  1«7  Cal.  147,  138  Pac.  9S1. 

Am  to  eoaaplalat  la  coadeKaatloa  proceed- 
iBgs  geaerallr,  see  para.  10,  11,  thla  note. 

104.  Where  the  plaintiff  In  emlneiitt  do- 
main seeks  to  condemn  a  whole  section  of 
land,  not  rights  of  way  thereover,  It  la  un- 
necessary for  the  complaint  to  conform  to 
the  requirements  of  section  1244,  post,  which 
is  applicable  to  cases  where  a  right  of  way 
only  Is  sought. — Deseret  Water,  Oil  &  Irr. 
Co.  V.  California,  167  Cal.  147,  138  Pac.  981. 

10ft.  Pabllc  DSC  mast  be  ahowa. — It  Is  not 
aufllclent  for  a  complaint  to  allege  that  the 
use  for  which  property  is  to  be  taken  la  a 
public  use.  Zt  must  ahow  that  the  use  Is 
one  of  thoae  enumerated  in  the  atatute  and 
the  trial  court  can  not  obviate  this  require- 
ment by  finding  the  use  to  be  a  public  use. 
— Hercules  Water  Co.  v.  Fernandez,  6  Cal. 
App.  726,  732,  9t  Pac.  401. 

100.  '•Pablie  nae^—Dettaltloa  of  term. — ' 
The  term  "public  use"  ia  a  term  of  indefi- 
nite signification,  and  while  what  ia  a  pub- 
lic use  la  a  Judicial  question,  yet  in  a  doubt- 
ful caae,  the  legislative  declaration  is  of 
great  persuasive  force. — Tuolumne  Water 
Power  Co.  V.  Frederick,  13  Cal.  App.  498, 
&03.  110  Pac.  134. 

107.  SaBfr-^eteraUncd  frsat  erldcaee.! — 
The  term  "public  uae"  la  an  expression  of 
indefinite  algnltlcatlon,  and  Ita  application 
to  facts  of  any  particular  case  Is  also  to  be 
determined  from  evidence. — Lindsay  Irr.  Co, 
V.  Mehrtens,  97  Cal.  676,  680,  32  Fac.  802; 
Madera  R.  Co.  v.  Raymond  Oranlte  Co..  S 
Cal.  App.  668,  87  Pac.  27,  30. 

108.  Railroads — Right  of  fray  — As  to 
iceaerally. — In  an  action  to  condemn  land 
for  a  right  of  way  for  a  railroad,  It  is 
proper  to  allow  expert  testimony  to  the 
effect  that  the  market  value  of  plalntlfTa 
land  will  be  greatly  depreciated  by  the  fact 
that  the  railroad,  as  It  la  Intended  to  be 
conatructed,  will  hold  back  flood  watera  and 
thereby  cause  damage  to  said  land. — Colusa 
&  H.  K.  Co.  V.  Olenn,  26  Cal.  App.  634,  144 
Pac.  993. 


109.  In  this  action  to  condemn  certain 
land  for  a  right  of  way,  it  la  held  that  the 
evidence  was  Irreconcilably  conflicting, 
and  that  there  was  nothing  to  Indicate  that 
the  court  abused  its  discretion  In  granting 
the  motion  for  a  new  trial. — Colusa  &  H. 
R.  Co.  V.  aienn,  26  Cal.  App.  634,  144  Pac. 
993. 

110.  In  such  a  case  the  rule  of  damages 
la  the  difference  between  the  value  of  the 
land  Immediately  before  and  after  the  tak- 
ing of  the  right  of  way,  the  real  question  in 
Such  cases  being  how  much  the  market 
value  of  the  property  has  been  diminished 
by  taking  the  right  of  way  therefrom.  In 
determining  and  fixing  such  damages,  all 
matters  and  conditions  which  may  reason- 
ably be  expected  to  follow  the  location  and 
operation  of  the  road  and  affect  the  value  of 
the  land  ahould  be  considered.— <:olusa  & 
H.  R.  Co.  V.  Glenn,  26  Cal.  App.  634,  144  Pac. 
993. 

111.  Satac     Wharvea  for  —  Bvldeacc. — 

Evidence  tending  to  show  that  the  plaintiff 
had  planned  a  railroad  system,  Including  a 
line  from  Tallejo  to  Sacramento,  that  the 
proposed  route  over  defendant's  land  was  a 
part  of  the  Sacramento  line,  and  that  in 
pursuance  of  the  plan  It  had  constructed 
other  parts  of  the  line  and  obtained  fran- 
chises and  rights  of  way  therefor,  and  that 
It  was  endeavoring  to  complete  the  same. 
Is  relevant  to  the  question  of  the  good 
faith  of  the  plaintiff  in  proposing  to  build 
its  road  on  the  land  sought  to  be  acquired, 
and  is  proper  to  be  considered  upon  the 
question  as  to  the  necessity  for  the  taking 
of  the  land. — Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co..  169  Cal.  645,  147  Pac.  238. 

112.  Testimony  of  the  president  of  the 
plaintiff  describing  his  efforts  to  overcome 
the  obstacles  thrown  in  the  way  of  the 

building  of  the  road  by  other  corporations 
and  persons  and  In  defeating  the  opposi- 
tion to  the  enterprise,  Is  likewise  admis- 
Bible  on  the  question  of  good  faith  of  the 
plaintiff  in  seeking  condemnation. — Vallejo 
&  Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  645.  147  Pac.  2S8. 

113.  The  fact  that  some  of  such  evidence 
might  tend  to  create  or  arouse  prejudice 
against  the  defendanta  In  favor  of  the 
plaintiff  by  creating  a  suspicion  that  other 
railroad  corporations  were  instigating  the 
defense  or  obstructing  the  building  of  the 
proposed  railroad,  is  not  a  sufilclent  ground 
for  Its  exclusion. — Vallejo  &  Northern  R. 
Co.  V.  Reed  Orchard  Co.,  169  Cal.  545.  147 
Pac.  238. 

114.  A  railroad  corporation  has  the  right 
to  condemn  land  for  freight  wharves  and 
sheds,  as  being  land  reasonably  "necessary 
to  successfully  work  and  conduct  the  busl- 
neaa  of  the  road"  and  aa  a  necessary  ap- 
pendage or  adjunct  thereto,  within  the 
meaning  of  aectlon  466  of  the  Civil  Code, 
where  the  railroad  extends  to  a  navigable 
river  through  a  large  area  of  highly  pro- 
ductive land  and  upon  auch  river  there  la 
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a  heavy  steamboat  traffic  engaged  in  carry- 
ing ttie  products  of  such  land. — Vallejo  &. 
Northern  R.  Co.  v.  Heed  Orcharfl  Co.,  169 
Cal.  &46,  147  Pac.  238. 

115.  It  is  not  neces.sary  that  a  railroad 
corporation  in  order  to  obtain  a  right  to 
maintain  wharves  as  a  part  of  Its  road  that 
It  should  first  obtain  a  wharf  franchise  In 
pursuance  of  sections  628  to  531,  inclusive, 
and  section  2921  of  the  Political  Code.— 
Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co.,  16B  Cal.  S46,  147  Pac.  238. 

116.  Sections  528  to  631  of  the  Civil  Code 
apply  only  to  corporations  organized  for 
the  purpose  of  carrying  on  the  business 
of  eoaductinsT  a  public  bridge  ferry,  wharf, 
chute,  or  pter,  and  have  no  applications  to 
corporations  formed  for  the  purpose  of  con- 
structing a  railroad. — Vallejo  &  Northern  R. 
Co.  V.  Reed  Orchard  Co.,  169  Cal.  646,  147 
Pac.  238. 

117.  Section  2921  of  the  Political  Code 
was  Intended  to  give  the  board  of  super- 
vlyora  discretion  to  grant  an  additional 
franchise  to  a  railroad  corporation  to  en- 
able it  to  carry  on  a  public  wharf  and 
charge  tolls  thereon  where  the  board  finds 
that  such  public  wharf  is  necessary  to  the 
railroad  franchise,  and  was  not  Intended  to 
forbid  the  railroad  maintaining  a  wnarf 
for  its  own  purposes  without  the  additional 
authority  to  be  granted  under  the  section 
by  the  board  of  supervisors. — Vallejo  & 
irorthern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  545,  147  Pac.  238. 

118.  The  use  of  the  land  along  the  river- 
front by  the  plaintiff  for  wharves  as  an 
adjunct  to  its  railroad' is  not  forbidden  by 
clause  of  section  2  of  article  XV  of  the  con- 
stitution declaring  that  no  corporation 
claiming  or  possessing  the  frontage  of  nav- 
igable water  "shall  be  permitted  to  ex- 
clude the  right  of  way  to  such  water  when- 
ever It  is  required  for  any  public  purpose." 
— ^Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  645.  147  Pac.  238. 

119.  On  the  question  of  the  necessity  of 
the  taking,  evidence  la  admissible  of  the 
nature  of  the  country  through  which  the 
road  would  pass  and  of  the  territory  which 
would  probably  contribute  freight  and  pas- 
sengers to  the  road  for  carriage,  of  the 
amount  and  character  of  the  products  which 
such  territory  would  probably  yield  at  the 
present  time  and  In  its  probable  future 
growth  and  development,  of  the  volume  of 
passenger  traffic  probable  from  such  terri- 
tory, and,  generally,  of  all  other  facts  that 
would  tend  to  show  the  amount  of  traffic 
to  be  handled  within  a  reasonable  time  In 
the  future. — Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  645,  147  Pac.  238. 


120.  Evidence  of  the  probable  production 
of  factories  and  quarries,  arrangements  with 
connecting  roads  for  freight  and  passenger 
trattic,  the  feasibility  of  reclaiming  swamp 
and  overflowed  lands  and  thereby  Increasing 
their  production,   the   probability   of  such 
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reclamation,  with  the  means  whereby  It 
could  be  accomplished  and  the  measure? 
taken  by  others  for  that  purpose,  the  needs 
from  probable  traffic  to  and  from  the  city 
of  Sacramento  over  plalntlfTs  wharves  and 
cars,  the  area  required  for  yardage,  and 
comparisons  with  yards  of  other  similar 
railroad  systems  In  actual  operation,  accom- 
panied with  proper  explanations  of  the  dif- 
ferences between  the  two  systems,  and  also 
of  the  uses  to  be  made  of  the  spaces  or 
passageways  between  the  wharves.  Is  like- 
wise admissible. — Vallejo  &  Northern  R.  Co. 
V.  Reed  Orchard  Co.,  169  Cal.  646.  147  Pac 
238. 

121.  Where  the  president  of  the  plaintiff 
testitled  on  cross-examination  that  another 
corporation  had  projected  a  line  from  Wood- 
land  to  Sacramento  connecting  with  plain- 
tiff's road  near  the  bridge  of  the  plaintiff  on 
the  land  In  controversjr,  and  that  plaintiff 
proposed  to  receive  the  cars  of  said  com- 
pany at  this  connection  and  run  them  hence 
to  the  city  of  Sacramento  and  other  places 
over  plaintiff's  line.  It  is  proper  to  permit 
him  on  redirect  examination  to  explain  that 
such  6ther  company  was  then  constructing 
its  line  and  to  show  that  plalntlfTa  road 
would  obtain  business  from  it  when  com- 
pleted.— ^Vallejo  &  Northern  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  645,  147  Pac.  238. 

122.  The  opinion  of  a  civil  engineer  of 
ten  years'  experience  in  the  laying  out. 
operation,  and  construction  of  interurban 
railroads  is  admissible  on  the  question  as 
to  the  proportion  of  the  products  of  the 
counties  through  which  the  proposed  road 
was  to  run  that  would  probably  be  shipped 
over  plaintiff's  road  if  constructed. — ^Val- 
lejo &  Northern  R.  Co.  v.  Reed  Orchard  Co.. 
169  Cal.  645.  147  Pac.  238. 

123.  A  report  of  the  State  Agricultural 
Society  purporting  to  show  the  amount  In 
tons,  pounds,  or  measures,  of  the  products 
of  the  counties  through  which  the  proposed 
road  was  to  run  la  admissible. — ^Vallejo  A 
Northern  1^.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  545,  147  Pac.  238. 

124.  Upon  the  question  of  the  future 
business  of  the  road  and  the  necessity  for 
the  proposed  taking,  testimony  of  a  civil 
engineer  shown  to  be  familiar  with  the 
country  lying  along  the  Sacramento  River 
Is  admissible  as  to  the  approximate  areas 
of  reclaimed  and  unreclaimed  land,  and  land 
capable  of  reclamation  In  the  Sacramento 
Valley,  and  sufficient  foundation  was  held 
therein  to  have  been  laid  for  the  admission 
in  evidence  of  a  map  prepared  by  him  show- 
ing such  facts. — ^Vallejo  ft  Northern  R.  Co. 
V.  Reed  Orchard  Co..  169  Cal.  645,  14?  Pac. 
238. 

125.  Estimates  of  the  approximate  quan- 
tity of  freight  handled  at  Sacramento  tes- 
tified to  by  wltneaaes  who  ttased  such 
estimates  on  Investigations  they  had  made 
by  Inquiries  of  shippers  and  others,  on  the 
testimony  of  other  witnesses  In  the  case 
and  the  reports  of  United  States  engineers. 
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1b  admisailile. — Vallejo  &  Xorthern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  54S,  147  Pac.  23S. 

136.  The  admission  In  evidence  of  a  re- 
port furnished  by  the  plaintiff  to  the  en- 
gineer who  laid  out  the  plan  of  tracics  and 
other  structures  to  be  placed  by  plaintiff  on 
the  land  souKht  to  be  condemned,  for  the 
purpose  of  expUilning  the  testimony  of  the 
witness  as  to  why  it  was  that  he  had  fixed 
upon  the  land  as  the  area  of  the  land  neces- 
sary for  plaintiff's  use  Is  not  error,  not- 
withstanding that  such  report  also  con- 
tained statements  of  t>ba  probable  tonnage 
of  freight  coming  from  the  counties  through 
which  the  road  would  run. — Vallejo  & 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  645.  147  Pac.  238. 

137.  Upon  the  question  of  the  value  of 

the  property  -sought  to  be  condemned,  It  la 
not  prejudicial  error  to  refuse  to  permit 
a  witness  to  give  his  opinion,  who  had  tio 
actual  knowledge  of  any  sales  of  land  on 
the  Yolo  side  of  the  Sacramento  River  and 
who  until  two  years  before  the  sale  had 
lived  on  a  ranch  Ave  miles  north  of  Sac- 
ramento, and  who  had  never  been  on  the 
land  except  during  a'  flood  a  few  months 
before  the  trial. — Vallejo  &  Northern  R. 
Co.  V.  Reed  Orchard  Co.,  169  Cal.  K45,  147 
Pac.  238. 

128.  Same — Same  —  InstrnctlonN. — An  in- 
struction that  the  railroad  company  had  a 
right  to  own  and  hold  steamers  and  ruji 
them  In  connection  with  Its  railroad  and 
condemn  land  necessary  for  the  accommo- 
dation of  steamers  owned  by  Itself  or  other 
persons  for  the  delivery  of  freight  and 
passengers  to  and  from  the  railroad,  is  not 
prejudicial  where  the  articles  of  incorpora- 
tion of  the  plaintiff  confer  upon  it  power 
to  own  and  operate  steamers  If  necessary, 
proper,  or  convenient  for  the  convenient 
use,  accommodation,  maintenance,  and  oper- 
ation of  Ita  railroad. — Vallejo  &  Northern 
R.  Co.  V.  Reed  Orchard  Co.,  169  Cal.  545,  147 
Pac.  238. 

129.  Instructions  directing  the  Jury  that 
they  could  allow  such  quantity  of  land  for 
wharves  as  they  should  believe  reasonably 
necessary  to  accommodate  the  future  busi- 
ness of  the  road  In  delivering  and  receiving 
freight  to  and  from  Its  cars  to  such  steam- 
ers as  they  believed  would  probably  be  ply- 
ing upon  the  river,  are  proper,  notwith- 
standing the  absence  of  any  allegation  In 
the  complaint  that  the  land,  or  any  part  of 
It,  was  needed  for  the  use  of  steamer  or 
steamer  line.s. — Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  545,  147  Pac.  238. 

130.  An  instruction  stating,  that  as  the 
power  of  eminent  domain  Is  necessary  for 
the  public  good.  "It  would  be  unjust  to  the 
public  that  the  plaintiff  should  be  required 
to  pay  the  owner  more  than  a  fair  Indem- 
nity for  the  loss  he  sustains  by  the  appro- 
priation of  his  property  for  the  general 
good.  On  the  other  hand,  the  owner  being 
compelled  to  part  with  his  property, 
whether  he  desires  to  sell  or  not,  the  law 


allows  him  Just  compensation  therefor,"  Is 
not  objectionable,  as  being  argumentatlva. 
— Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co..  169  Cal.  546,  147  Pac.  238. 

131.  There  is  no  error  In  instructing  the 
Jury  that  In  determining  the  question  of 
necessity  they  should  take  Into  considera- 
tion the  character  of  the  business  proposed 
to  be  done  by  plaintiff's  railroad  and  the 
manner  of  doing  It  and  the  future  needs  of 
the  communities  which  the  plaintiff  would 
serve,  and  that  In  so  doing  they  could  con- 
sider the  number  of  persons  to  be  served. 
— ^Vailejo  &  Northern  R.  Co.  v.  Reed  Or- 
chard Co.,  169  Cal.  646,  147  Pac.  238. 

132.  An  instruction  in  exact  accordance 
with  section  1249,  post,  prior  to  Its  amend- 
ment'in  1911,  that  In  determining  the  com- 
pensation to  be  given  the  defendant  they 
must  consider  the  value  of  the  land  as  it 
was  at  the  date  of  the  commencement  of 
the  action,  la  proper,  notwithstanding  the 
amendment  to  such  section  after  the  com- 
mencement of  the  action  by  providing  "that 
in  any  action  In  which  the  issue  is  not  tried 
wittiln  one  year  after  the  date  of  the  com- 
mencement of  the  action,  unless  the  delay 
is  caused  by  the  defendant,  the  compensa- 
tion and  damages  shall  be  deemed  to  have 
accrued  at  the  date  of  trial.  Nothing  In  this 
section  contained  shall  be  construed  or  held 
to  affect  pending  litigation." — Vallejo  &. 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  546,  147  Pac.  238. 

133.  Samr — Sane — Title  and  caitate  dven. 
— There  Is  no  error  In  giving  the  plaintiff 
only  an  easement  In  the  land  for  the  right 
of  way  for  main  tracks  and  the  necessary 
sidetracks  and  other  tracks  for  chutes, 
yards,  and  storage  purposes,  and  a  fee  sim- 
ple estate  In  that  part  of  the  land  to  be 
used  for  a  storehouse,  a  blacksmith-shop,  a 
machine-shop,  wharves,  ofllces,  and  other 
purposes  requiring  the  construction  of  sub- 
stantial buildings  thereon.  —  Vallejo  ft 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  646,  147  Pac.  238. 

1S4.  RiKfet  sMmred— net  reatrletcd  to  re- 
eover  m  for  tort. — ^The  right  assured  to 
owner  by  article  I.  section  14  ot  constitu- 
tion is  not  restricted  to  case  where  he  is 

entitled  to  recover  as  for  tort  at  common 
law.  If  he  la  consequently  damaged  by 
work  done,  whether  it  Is  done  carefully  and 
with  skill  or  not,  he  Is  still  entitled  to  com- 
penaatlon  under  this  provision. — Reardon  v. 
San  Francisco,  66  Cal.  492,  505,  6  Pac.  317. 

135.  "RlKtat  of  way"— Easement  for  levee 
of  a  reclamation  district  constitutes  a  right 
of  way  within  the  meaning  of  that  phrase 
as  here  employed,  and  Is  a  right  of  way 
for  one  of  the  purposes  mentioned  In  sec- 
tion 1238,  post. — Reclamation  DIst.  v.  Su- 
perior Court,  161  Cal.  267.  90  Pac.  645. 

186.  Riparian  rlichta — DlrenMon  ot  water. 
— In  this  proceeding  In  eminent  domain  to 
acquire  the  right  to  divert  certain  waters 
of  the  San  Joaquin  River  as  against  ripa- 
rian lands  of  the  defendant.  It  la  held  that 
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the  decision  of  the  supreme  court  on  the 
former  appeal  (164  Cal.  221)  that  the  uae 
which  the  appellant  proposed  to  make  of 
the  waters  sought  to  be  condemned  Is  one 
for  which  It  Is  authorised  to  exercise  the 
right  of  eminent  domain,  under  section  1238, 
post,  applies  with  equal  force  to  the  facts 
revealed  on  the  second  trial;  and  that  aa  to 
the  public  character  of  the  use  the  law  was 
settled  by  that  decision  (unreported). — San 
Joaquin  A  Kings  River  Canal  &  Irr.  Co.  v. 
Stevlnson,  20  Cal.  App.  Dee.  61,  147  Pac.  268. 

187.  In  such  a  case,  where  the  Issue  ten- 
dered by  the  complaint  Involved  simply  the 
riparian  right  of  the  land  described  therein, 
the  necessity  for  the  condemnation  of  the 
right  and  the  damage  to  this  particular 
land,  if  said  right  should  be  taken,  were 
all  that  concerned  the  Jury,  and  the  damage 
to  this  particular  land  was  to  be  ascer- 
tained by  deducting  from  the  market  value 
of  the  land  as  It  existed  at  the  time  of  the 
Issuance  of  the  Bummons  the  market  value 
It  -would  have  If  deprived  of  this  riparian 
right;  and  It  was  prejudicial  error  to  per- 
mit the  defendant  to  Introduce  in  evidence 
an  elaborate  scheme  to  prospective  reclama- 
tion and  irrigation  of  this  land  and  in  al- 
lowing evidence  to  damage  to  other  lands 
than  those  described  in  the  complaint  (un- 
reported).—San  Joaquin  &  Kings  River 
Canal  &  Irr.  Co.  v.  Stevinson,  20  Cal.  App. 
Dec.  61,  147  Pac.  258. 

138.  The  issue  as  to  the  necessity  for 
the  taking  of  the  property  sought  to  be 
condemned  Is  one  to  be  tried  by  the  court, 
and  not  submitted  to  a  jury,  the  rule  In 
cases  of  eminent  domain  being  that  all 
questions,  except  those  necessary  to  de- 
termine the  compensation  to  be  made  to  the 
owner  for  his  property  taken  or  damaged, 
are  to  be  determined  by  the  court;  and  this 
necessarily  includes  among  the  questions 
triable  by  the  court  without  a  jury,  the 
question  whether  plaintiff's  canal  will  un- 
reasonably waste  the  water  sought  to  be 
condemned  and  the  quantity  necessary  for 
the  use,  after  allowing  for  unavoidable 
waste;  also  the  question  whether  the  water 
which  the  plaintiff  has  already  acquired 
the  right  to  take,  would  be  sufficient  for  Its 
public  use,  if  carried  and  distributed  with- 
out unreasonable  waste  (unreported). — 
San  Joaquin  &  Kings  River  Canal  &  Irr. 
Co.  V.  Stevlnson.  20  Oaf.  App.  Doa  61,  147 
Pac.  258. 

139.  The  question  as  to  whether  or  not 
the  plaintiff  should  be  required  to  cement 
its  canal  to  prevent  waste  by  seepage  is 
one  of  fact  to  be  decided  in  each  case  upon 
all  the  circumstances,  but  no  unreasonable 
expense  should  be  Imposed  on  the  publl»- 
aervice  company;  and  It  ts  held  by  the 
supreme  court  In  this  case,  on  the  petition 
to  transfer  the  cause  to  it  for  rehearing 
that  the  opinion  of  the  district  court  of  ap- 
peal on  this  subject  Is  not  to  be  regarded 
as  the  law  of  the  case  on  the  retrial  of 
the   action  (unreported). — San   Joaquin  & 


Kings  River  Canal  &  Irr.  Co.  v.  Stevlnson, 
20  Cal.  App.  Dec.  61,  147  Pac.  268. 

140.  The  following  Instruction  given  mt 
the  request  of  the  defendant  Is  objection- 
able In  implying  that  If  the  plaintiff  ac- 
quired a  prescriptive  right  to  Ave  hundred 
feet  of  water  as  against  all  other  riparian 
owners  except  defendant  the  latter  would 
have  the  right  to  all  the  rest  of  the  river 
without  regard  to  the  claim  of  any  other 
riparian  owner:  "By  diverting  a  greater 
quantity  of  water  than  seven  hundred  and 
sixty  cubic  feet  per  second,  the  plaintiff 
could  acquire  no  right  against  the  lands 
of  defendant,  that  are  described  in  the  com- 
plaint, but  plaintiff  could  acquire,  as 
against  other  riparian  owners,  the  rights 
by  prescription  to  take  such  excess  of 
water.  And  If  the  plaintiff  did  acquire  the 
rights  of  the  other  riparian  owner  by  pre- 
scription, or  otherwise,  then  the  defendant 
would  have  a  right  as  between  It  and  plain- 
tiff to  use  the  entire  fiow  of  San  Joaquin 
River  In  excess  of  said  seven  hundred  and 
sixty  cubic  feet  per  second,  and,  that  too. 
without  regard  to  the  rights  of  those  ripa- 
rian owners  whose  rights  had  been  ac- 
quired by  prescription  by  the  plaintiff"  (un- 
reported).— San  Joaquin  A:  Kings  River 
Canal  A  Irr.  Co.  v.  Stevinson,  20  Cal.  App. 
Dec.  61,  147  Pac.  268. 

141.  Same  —  Jnry  trial, — It  Is  held  In 
denying  the  petition  for  a  rehearing  of  this 
appeal  In  the  supreme  court,  after  decision 
in  the  district  court  of  appeal,  that  In  bo 
far  as  that  opinion  holds  that  the  Issue  as 
to  the  necessity  for  the  taking  of  the  prop- 
erty sought  to  be  condemned  must  be  sub- 
mitted to  a  Jury,  unless  a  Jury  trial  thereof 
Is  waived.  It  la  erroneous.  The  rule  Is,  that 
in  cases  of  eminent  domain  all  questions, 
excepting  those  necessary  to  determine  the 
compensation  to  be  made  to  the  owner  for 
his  property  taken  or  damaged,  are  to  be 
determined  by  the  court  (unreported). — 
San  Joaquin  &  Kings  River  Canal  &  Irr. 
Co.  v.  Stevlnson,  49  Cal.  App.  Dec.  376,  147 
Pac.  2B8. 

142.  This  necessarily  Includes  among  the 
questions  triable  by  the  court  without  a 
jury  the  question  whether  the  plaintiff's 
canal  will  unreasonably  waste  the  water  to 
be  condemned,  and  the  quantity  necessary 
for  the  use,  after  allowing  for  unavoidable 
waste;  also  the  question  whether  the  water 
which  the  plaintiff  already  has  acquired  the 
right  to  take  would  be  sufflcfent  for  its 
public  use.  If  carried  and  distributed  with- 
out unreasonable  waste  (unreported). — San 
Joaquin  &  Kings  River  Canal  &  Irr.  Co.  v. 
Stevlnson,  26  Cal.  App.  286,  147  Pac.  268. 

143.  It  Is  also  held.  In  denying  the  peti- 
tion for  a  rehearing,  that  the  discussion  in 
the  opinion  of  the  district  court  of  appeal 
with  respect  to  the  claim  that  the  plaintiff 
should  be  disregarded  on  the  new  trial,  as 
being  the  law  of  the  case  lunreported). — 
San  Joaquin  &  Kings  River  Canal  &  Irr. 


Digitized  by 


Tlt.Vn.J  BHMBMT  DOMAIH— RVLBS  OF  PRACTICB— STRBBT,  |  UST 


Co.  Stevlnaon,  it  Cal.  App.  285.  147  Fae. 
258. 

144.  The  right  to  a  trial  by  Jury  in  con- 
demnation suits  Is  limited  to  the  Issue  of 
compensation,  and  all  other  issues  are  to  be 
tried  by  the  court,  and  If  the  court  submits 
them  to  a  jury.  It  la  nevertheless  required 
to  make  flndinsi  either  by  adpptlnr  the 
verdict  thereon  or  by  makfnff  flndinffs  In  Iti 
own  lanffuage. — ^Vallejo  ft  Northern  R.  Co. 
V.  Reed  Orchard  Co.,  16B  CaL  545,  147  Fao. 
2iS. 

146.  The  amendment  of  1874  to  section 
692,  ante,  chansed  the  effect  of  the  section 
as  applied  to  condemnation  suits,  so  that 
a  Jury  trial  Is  Imperative,  If  not  waived, 
only  with  respect  to  the  Issue  of  compen- 
sation.— Vallejo  ft  Northern  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  545,  147  Pac.  2S8. 

146.  School  land  aarronnded  by  forest  re- 
■»rve. — School  land  granted  to  the  state  by 
the  federal  government  and  surrounded  by 
a  national  forest  reserve  is  not  appropriated 
to  a  public  use,  and  may  therefore  be  con- 
demned In  eminent  domain  proceedings  In- 
stituted by  a  public-service  corporation. — 
X>eBeret  Water,  Oil  ft  Irr.  Co.  v.  California, 
167  Cal.  147,  188  Pac.  981. 

As  to  laBdM  that  may  be  taken  generally, 
see,  post,  1 12S8  and  note. 

147.  The  taking  of  appropriate  steps  by 
the  state  in  the  various  federal  land  offices 
to  exchange  such  school  land  for  other 

equivalent  public  land,  pursuant  to  the  pro- 
visions of  sections  3398  to  3409  of  the  Po- 
litical Code,  which  provide  that  such  lands 
may  be  used  as  "bases  for  indemnity  selec- 
tions provided  by  law,"  does  not  constitute 
a  dedication  of  such  to  "public  use"  so  that 
it  can  not  be  condemned  under  the  power 
of  eminent  domain. — Deseret  Water,  Oil  ft 
Irr.  Co.  T.  California,  167  Cat.  147,  188  Pac. 
881. 

148.  The  state  statutes  do  not  say  that 

state  lands  reserved  from  sale,  or  state 
lands  not  offered  for  sale,  shall  not  be  sub- 
ject to  the  right  of  eminent  domain.  They 
declare  that  all  the  lands  of  the  state  shall 
be  subject  to  this  right,  saving  such  lands 
alone  as  are  devoted  to  a  public  use. — Des- 
eret Water,  Oil  ft  Irr.  Co.  v.  California,  167 
Cal.  147.  138  Pac.  981. 

149.  The  condemnation  of  state  land, 
which  Is  surrounded  by  United  States  forest 
reserves,  by  a  public-service  corporation 
under  the  power  of  eminent  domain,  is 
not  contrary  to  public  policy  and  the  in- 
terest of  the  state. — Deseret  Water,  Oil  ft 
Irr.  Co.  T.  California.  167  Cal.  1<7,  168 
Pac.  981. 

150.  Rules  ot  pmctlce.— This  title  of  the 

code  on  "Eminent  Domain,"  Is  silent  as  to 
the  steps  to  be  taken  in  proceedings  there- 
under when  the  Judge  of  the  court  where 
brought  is  disqualified,  and,  in  determining 
the  rules  of  practice  applicable  In  such  a 
case,  reference  must  be  had.  as  herein  pro- 
vided, to  Title  II  of  this  code. — John  Heln- 


len  Co.  V.  Superior  Court,  17  Cal.  App.  66S. 

181  Pac.  293. 

'  Aa  to  proecdare  In  eondemnatloB  proess^ 
Ibv">  see  pars.  85-94,  this  note. 

ISl.  Selection  mt  roote*  etc. — Zf  the  firat 
selection  made  on  behalf  of  the  public 
could  be  set  aside  on  slight  or  doubtful 
proof,  a  second  selection  would  be  set  aside 
in  the  same  manner,  and  so  ad  infinitum. 
The  Improvement  could  never  be  secured 
because  whatever  location  was  proposed, 
it  could  be  defeated  by  showing  another 
just  as  good. — Tuolumne  Water  Power  Co. 
V.  Frederick,  IS  Cal.  App.  498,  606,  110  Pac. 
164. 

168.  The  selection  of  a  particular  route 
as  permitted  In  the  first  Instance  to  the 
person  In  charge  of  the  public  use,  and  un- 
less there  is  something  to  show  an  abuse  of 
discretion,  the  propriety  of  his  selection 
ought  not  to  be  questioned,  for  certainly  it 
must  be  presumed  that  the  state  or  its 
agent  has  made  the  best  choice  for  the  pub- 
lic, and  if  this  occasions  peculiar  and  un- 
necessary damage  to  the  owners  of  the 
property  affected,  the  proof  of  such  damage 
should  come  from  them;  and  when  an  at- 
tempt Is  made  to  show  that  the  location 
made  Is  unnecessarily  injurious,  the  proof 
ought  to  be  clear  and  convincing,  for  other- 
wise no  location  could  ever  be  made. — 
Tuolumne  Water  Power  Co.  v.  Frederick,  IB 
Cal.  App.  498,  505,  110  Pac.  134. 

IBS.  State's  rlsht  of  — An  element  of 
sovereignty. — The  right  of  state  to  appro- 
priate private  property  for  public  use  Is  an 
element  of  sovereignty,  and  In  section  14, 
article  I  of  constitution  people  of  this  state 
have  limited  this  right  by  declaring  condi- 
tions upon  which  alone  It  may  be  exercised. 
—San  Uateo  County  v.  Coburn,  180  Cal.  681, 
684,  63  Pac.  78,  621. 

154,  Statement  by  plaintilC  la  wen  coart 

In  connection  with  motion  to  dismiss  to  the 
effect  that  If  such  motion  was  granted  It 
would  abandon  all  claim  to  the  property 
amounts  to  such  an  abandonment  as  wilt 
warrant  order  of  dismissal. — Southern  Pac. 
n.  Co.  V.  Rels  estate  Co..  15  Cal.  App.  21S, 
114  Pac.  808. 

155.  Street  openlnc  act— Aet  of  188»  pro- 
viding for  the  opening  of  streets,  etc.,  was 
not  repealed  by  the  amendment  of  1907  to 
above  section. — Clute  t.  Turner,  167  Cal.  76, 
76.  106  Pac.  240. 

See,  also,  par.  65,  this  note. 

1S9.  Saaie— Award  of  damacca.  —  The 
mode  of  ascertainment  prescribed  in  the 
general  street  law  does  not  preclude  an 
abutting  owner  from  Insisting  upon  his 
constitutional  right  to  submit  the  question 
to  a  Jury. — Wilcox  v.  Engebretsen,  160  Cal. 
299,  116  Pac.  760. 

157.  Same— Rnle  of  dnmngea. — Above  sec- 
tion constitutes  the  rule  for  ascertaining 
the  amount  ot  compensation  and  damages 
to  be  paid  for  land  acquired  by  proceedings 
bad  under  the  street  opening  act  ot  1903. — 
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City  of  L.OS  Angrelea  V.  Gager,  10  Cal.  App. 
$78,  381,  102  Pac.  17. 
See  par.  35,  this  note. 

158.  Street  work  br  BiMMlclpaUtr— Not  a 
taklnic, — When  municipal  corporation  is  en- 
sa^ed  Id  doiner  street  work,  as  building 
sewer,  rrodinK  and  wldenlns  street,  tn 
lawful  manner  and  without  malice,  no  lia- 
bility for  daniases  attaches  to  It,  unless 
such  liability  Is  Imposed  by  statute  law, 
or  the  organic  law  of  state.  Acts  done  In 
proper  exercise  of  governmental  powers, 
and  not  directly  encroaching  upon  private 
property,  though  their  consequences  may 
Impair  Its  use,  are  universally  held  not  to 
be  taking  within  meaning  of  constitutional 
provision.- — Keardon  v.  San  Francisco,  06 
Cal.  492,  498.  6  Pac.  317. 

IBS.  Same— Owaer  notilled.  eontractor 
exonerated^ — Where  street  work  Is  per- 
formed by  municipality  In  proper,  discreet, 
and  careful  manner,  doing  no  more  damage 
than  was  necessary,  and  an  owner  of  adja- 
cent lands  and  buildings  had  due  notice  of 
grading  of  street,  and  might,  by  exercise 
of  reasonable  care,  have  protected  his 
buildings  from  damage,  but  negligently 
omitted  to  do  so.  city  had  right  to  raise 
grade  of  street,  and  If  contractor  performed 
work  with  proper  care  and  skill,  he  Is  not 
responsible  for  any  damage  resulting  to 
contiguous  property  In  an  action  under 
provision  of  article  I,  section  14  of  consti- 
tution.— ^Reardon  v.  San  Francisco,  60  Cal. 
492,  497,  0  Pac.  SIT. 

ISO.  Snpcrrlsers  —  ActloK  of  board  of, 
CMcliulvc. — After  tribunal  for  determining 
questions  of  demand  for  location  and  extent 
of  public  highway  has  acquired  Jurisdic- 
tion in  proceeding  by  public  to  condemn 
right  of  way  for  this  public  road,  court  is 
not  authorised  to  review  action  of  board  of 


supervisors  In  determining  those  questions. 
— San  Mateo  County  v.  Coburn.  130  Cal.  6S1. 
03K,  63  Pac.  78,  621;  Fool  v.  Simmons,  134 
Cal.  621,  626,  66  Pac.  872;  Madera  R.  Co.  v. 
Raymond  Graaita  Co.,  S  Cal.  App.  668.  87 
Pac.  17,  SO. 

181.  Us«a  — PHblle  sr  private— Jndlctal 
vacation. — The  question  'whether  uses  for 
wblch  property  is  taken  by  exercise  of 
power  of  eminent  domain  are  public  or  pri- 
vate is  Judicial  question  for  court. — Con- 
solidated Channel  Co.  v.  Central  Pac.  R.  Co.. 
51  Cal.  269;  Lindsay  Irr.  Co.  v.  Mehrtens.  97 
Cal.  676,  32  Pac.  802;  San  Mateo  County  v. 
Coburn,  130  Cal.  631,  634,  63  Pac.  78.  621; 
Madera  R.  Co.  v.  Raymond  Granite  Co.,  S 
Cal.  App.  668,  87  Pac.  27,  30. 

162.  Water— Inhabitanta  of  eouaty. — Above 
section  authorises  the  exercise  of  the  right 
of  eminent  domain  (except  as  to  towns, 
villages  and  Incorporated  cities)  in  behalf 
of  canals,  ditches,  etc..  for  conducting  or 
storing  water  for  the  use  of  the  Inhabitants 
of  any  county,  not  for  the  inhabitants  of 
place  in  any  county  individually  described 
nor  for  the  Inhabitants  less  than  those  of 
the  entire  county.  All  may  not  enjoy  the 
use  but  the  use  must  be  capable  of  enjoy- 
ment by  all. — Hercules  Water  Co.  t.  Fer- 
nandez, 6  Cal.  App.  726.  731,  91  Pac.  401. 

ISS.  Same — ^Water  aad  rtpariaa  riskta  to 
water  Is  property  and  may  be  taken  In 
eminent  domain  like  other  property. — 
Northern  Light  *  Power  Co.  v.  Stacker.  13 
Cal.  App.  404,  409,  109  Pac.  896. 

IM.  WharvM  —  CmdcaiaatloB  sf  laad 
for. — As  to  generally,  evidence.  Instructions, 
title  and  estate  granted. — See  pars.  111-135. 
this  note. 

1«S.  Word  'Vaaaccd" — Snperadda  smar- 
anty  of  fonier  eoaatlMtloa^As  to  gener- 
ally, see  par.  84,  this  note. 


§  1238.  PURPOSES  FOR  WHICH  UAT  BE  EXERCISED.  Subject  to  the 
provisions  of  this  title,  the  right  of  eminent  domain  may  be  exercised  in  behalf 
of  the  following  public  uses : 

1.  [Uses  of  Uldted  States.]  Fortifications,  magazines,  arsenals,  navy  yards, 
navy  and  army  stations,  lighthouses,  range  and  beacon  lights,  coast  surveys, 
and  all  other  public  uses  authorized  by  the  government  of  the  United  States. 

2.  [Uses  of  state.]  Public  buildings  and  grounds  for  the  use  of  the  state,  or 
any  state  institution,  and  all  other  public  uses  authorized  by  the  legislature  of 

the  state. 

3.  [Public  utilities,  connties,  cities,  etc.]  Any  public  utility,  and  public 
buildings  and  grounds,  for  the  use  of  any  county,  incorporation  city,  or  city 
and  county,  village,  town  or  school  districts,  ponds,  lakes,  canals,  aqueducts, 
reservoirs,  tunnels,  flumes,  ditches  or  pipes,  lands,  water  system  plants, 
buildings,  rights  of  any  nature  in  water,  and  any  other  character  of  property 
necessary  for  conducting  or  storing  or  distributing  water  for  the  use  of  any 
county,  incorporated  city,  or  city  and  county,  village  or  town  or  municipal 
water  district,  or  the  inhabitants  thereof,  or  any  state  institution,  or  necessary 

STIS 


Digitized  by 


Tit.  TII.1 


FURPOSBS  FOR  WHICH  RIGHT  EXBRCISBD. 


il2S8 


for  the  proper  development  and  control  of  such  use  of  said  water,  either  at  the 
time  of  the  taking  of  said  property,  or  for  the  future  proper  development  and 
control  thereof,  or  for  draining  any  county,  incorporated  city,  or  city  and 
county,  village  or  town;  raising  the  banks  of  streams,  removing  obstructions 
therefrom,  and  widening  and  deepening  or  straightening  their  channels ;  roads, 
highways,  boulevards,  streets  and  alleys;  public  mooring  places  for  water 
craft ;  public  parks,  including  parks  and  other  places  covered  by  water,  and  all 
other  public  uses  for  the  benefit  of  any  county,  incorporated  city,  or  city  and 
county,  village  or  town,  or  the  inhabitants  thereof,  which  may  be  authorized 
by  the  legislature;  but  the  mode  of  apportioning  and  collecting  the  costs  of 
such  improvements  shall  be  such  as  may  be  provided  in  the  statutes  by  which 
the  same  may  be  authorized. 

4.  [Wharves,  bridges,  ferries,  etc.]  Wharves,  docks,  piers,  warehouses, 
chutes,  booms,  ferries,  bridges,  toll-roads,  by-roads,  plank  and  turn-pike  roads ; 
paths  and  roads  either  on  the  surface,  elevated,  or  depressed,  for  the  use  of 
bicycles,  tricycles,  motorcycles  and  other  horseless  vehicles,  steam,  electric,  and 
horae  railroads,  canals,  ditches,  dams,  poundings,  fiumes,  aqueducts  and  pipes 
for  irrigation,  public  transportation,  supplying  mines  and  farming  neighbor- 
hoods with  water,  and  draining  and  reclaiming  lands,  and  for  floating  logs  and 
lumber  on  streams  not  navigable,  and  water,  water-rights,  canals,  ditches,  dams, 
poundings,  flumes,  aqueducts  and  pipes  for  irrigation  of  lands  furnished  with 
water  by  corporations  supplying  water  to  the  lands  of  the  stockholders  thereof 
only,  and  lands  with  all  wells  and  water  therein  adjacent  to  the  lands  of  any 
municipality  or  of  any  corporation,  or  person  supplying  water  to  the  public 
or  tu  any  neighborhood  or  community  for  domestic  use  or  irrigation. 

5.  [Roads,  flumes,  etc.,  for  mines.]  Roads,  tunnels,  ditches,  flumes,  pipes, 
aerial  and  surface  tramways  and  dumping  places  for  working  mines;  also 
outlets,  natural  or  otherwise  for  the  flow,  deposit  or  conduct  of  tailings  or 
refuse  matter  from  mines;  also  an  occupancy  in  common  by  the  owners  or 
possessors  of  different  mines  of  any  place  for  the  flow,  deposit,  or  conduct  of 
tailings  or  refuse  matter  from  their  several  mines. 

6.  By-rimds  leading  from  highways  to  residences,  farms,  mines,  mills,  fac- 
tories and  buildings  for  operating  machinery,  or  necessary  to  reach  any  prop- 
erty used  for  public  purposes. 

7.  Telegraph  and  telephone  lines,  systems  and  plants. 

8.  Sewera^  of  any  incorporated  city,  city  and  county,  or  of  any  village  or 
town,  whether  incorporated  or  unincorporated,  or  of  any  settlement  consist- 
ing of  not  less  than  ten  families,  or  of  any  buildings  belonging  to  the  state,  or 
to  any  college  or  university,  also  the  connection  of  private  residences  and  other 
buildings,  through  other  property,  with  the  mains  of  an  established  sewer 
system  in  any  such  city,  city  and  county,  town  or  village. 

9.  BcAds  for  transportation  by  traction  engines  or  road  locomotiTes. 

10.  [Pipe-lines.]  Oil  pipe-lines. 

11.  Railroads,  roads  and  flumes  for  quarrying,  logging  or  lumbering  purposes. 
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12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts  and  pipes  and  out- 
lets natural  or  otherwise  for  supplying,  storing,  and  discharging  water  for 
the  operation  of  machinery  for  the  purpose  of  generating  and  transmitting 
electricity  for  the  supply  of  mines,  quarries,  railroads,  tramways,  mills,  and 
factories  with  electric  power;  and  also  for  the  applying  of  electricity  to  light 
or  heat  mines,  quarries,  mills,  factories,  incorporated  cities  and  counties,  vjX- 
lages  or  towns;  and  also  for  furnishing  electricity  for  lighting,  heating  or 
power  purposes  to  individuals  or  corporations;  together  with  lands,  buildings 
and  all  other  improvements  in  or  upon  which  to  erect,  install,  place,  use  or 
operate  machinery  for  the  purpose  of  generating  and  transmitting  electricity 
for  any  of  the  purposes  or  uses  above  set  forth. 

13.  [Power  lines.]  Electric  power  lines,  electric  heat  lines,  electric  light 
lines,  electric  light,  heat  and  power  lines,  and  works  or  plants,  lands,  buildings 
or  rights  of  any  character  in  water,  or  any  other  character  of  property  neces- 
sary for  the  generation,  transmission  or  distribution  of  electricity  for  the 
purpose  of  furnishing  or  supplying  electric  light,  heat  or  power  to  any  county, 
city  and  county  or  incorporated  city  or  town,  or  the  inhabituits  thereof,  or 
necessary  for  the  proper  development  and  control  of  such  use  of  such  elec- 
tricity, either  at  the  time  of  the  taking  of  said  property,  or  for  the  future 
proper  development  and  control  thereol 

14.  Cemeteries  for  the  burial  of  the  dead,  and  enlarging  and  adding  to  the 

same  and  the  grounds  thereof. 

15.  [Abstract  and  title  companies.]  The  plants,  or  any  part  thereof  or  any 
record  therein  of  all  persons,  firms  or  corporations  heretofore,  now  or  here- 

after  engaged  in  the  business  of  searching  public  records,  or  publishing  public 
records  or  insuring  or  guaranteeing  titles  to  real  property,  including  all  copies 
of,  and  all  abstracts  or  memoranda  taken  from,  public  records,  which  are 
owned  by,  or  in  the  possession  of  such  persons,  firms  or  corporations,  or  which 
are  used  by  them  in  their  respective  businesses;  provided,  however,  that  the 
right  of  eminent  domain  in  behalf  of  the  public  uses  mentioned  in  this  sub- 
division may  be  exercised  only  for  the  purpose  of  restoring  or  replacing,  in 
whole  or  in  part,  public  records,  or  the  substance  of  public  records,  of  any 
city,  city  and  county,  county  or  other  municipality,  which  records  have  been, 
or  may  hereafter  be,  lost  or  destroyed  by  conflagration  or  other  public  calam- 
ity; and  provided,  further  that  such  right  shall  be  exercised  only  by  the  city, 
city  and  county,  county  or  municipality,  whose  records,  or  part  of  whose 
records,  have  been  or  may  be,  so  lost  or  destroyed. 

16.  [Pairs.]  Expositions  or  fairs  in  aid  of  which  the  granting  of  public 
moneys  or  other  things  of  value  has  been  authorized  by  the  constitution. 

17.  [Gas-works,  etc.]  "Works  or  plants  for  supplying  gas,  heat,  refrigeration 
or  power  to  any  county,  city  and  county,  or  incorporated  city  or  town,  or  the 
inhabitants  thereof,  together  with  lands,  buildings,  and  all  other  improvements 
in  or  upon  which  to  erect,  install,  place,  maintain,  use  or  operate  machinery, 
appliances,  works  and  plants  for  the  purpose  of  generating,  transmitting  and 
distributing  the  same  and  rights  of  any  nature  in  water,  or  property  of  any 
character  necessary  for  the  purpose  of  generating,  transmitting  and  distri- 
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buting  the  same,  or  necessary  for  the  proper  development  and  control  of  such 
Qse  of  such  gas,  heat,  refrigeration,  or  power,  either  at  the  time  of  the  taking 
of  said  property,  or  for  the  future  proper  development  and  control  thereof. 

18.  {Trees  along  highways.]  Standing  trees  and  ground  necessary  for  the 
support  and  maintenance  thereof,  along  the  course  of  any  highway  within  a 
maximum  distance  of  three  hundred  feet  on  each  side  of  the  center  thereof ;  and 
ground  for  the  culture  and  growth  of  trees  along  the  course  of  any  highway 
within  a  maximum  distance  of  three  hundred  feet  on  each  side  of  the  center 
thereof. 

History:  Enacted  March  11,  1872;  amendment  approred  March  24 
1874.  Code  Amdts.  1873-4,  p.  353;  March  10.  1891,  Stats,  and  Amdts 
1891,  p.  348;  March  11,  1893,  Stats,  and  Amdts.  1893,  p  146-  March 
26,  1895,  Stats,  and  Amdts.  1895,  p.  89;  March  4,  1897,  Stats,  and  Amdte 
1897,  p.  70;  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  72-  March 
21.  1905,  Stats,  and  Amdts.  1905,  p.  637;  June  14.  1906,  Stats,  and 
Amdts.  1906,  p.  68;  March  20,  1907,  Stats,  and  Amdts.  1907  p  742 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  485;  April  21,  1909,  Stats  and 
Amdts.  1909,  p.  1032;  March  22,  1911,  Stats,  and  Amdts.  1911,  p  4S1* 
amended  April  28,  1911,  repealing  all  acts  In  conflict  with  amendment' 
as  given  in  Biennial  Supplement  1911  and  Cumulative  Supplement  1906- 
1913,  as  i  1238[a],  Stats,  and  Amdts.  1911.  p.  1206;  amended  April  10, 
1915.  without  designating  whether  Act  of  March  22,  or  that  ol  April 
28,  1913.  was  intended  to  he  amended,  hut  presumably  the  latter,  Stats 
and  Amdts.  1915.  p.  38;  April  5,  1917,  Stats,  and  Amdts  1917 'p  69' 
May  16.  1921,  Stats,  and  Amdts.  1921,  p.  140.    In  effect  July  29,  1921.* 


PUBP0SE8  FOE  WHICH  PROPEBTT 
MAY  BE  CONDEMNED. 

I.  In  Gbnebal,  1-29. 
n.  Dbainaos,  30-35. 

III.  Kailboads,  36-48. 

IV.  Water  Supply,  49-55. 

L  In  Obnebal, 

1.  Act  relative  to  eondemnstion — Consti- 

tntional. 

2.  Ceuial  in  mining — Use  a  question  of 

fact 

3.  Conveyance  to  water  company  —  Not 

legal  neerasity. 

4.  Eminent  domain,  exercise  of — No  part 

of  mnnieipal  affairs. 
6,  Same — Right  inherent  in  state. 

6.  Perry — A  quasi-public  use. 

7.  Plume  for  mining  for  benefit  of  plain- 

tiff only — Not  public  use. 

8.  Irrigation  of  arid  lands — la  generat 

9.  Same — Water  for  mines. 
10.  Land  appropriated  to  public — Taken 

for  more  necessary  use. 

II.  Oil  pipe-line — Dedication  to  public  use 

— Ezercisiog  right  of  eminent  do- 
main— Estoppel. 

12.  Private  industry — Not  encouraged  by 

legislature. 

13.  Same — Water  for  working  individual 

claim. 

14.  Property  subject  to  public  use — Pub- 

lic channel — Adverse  possesBion. 

15.  Public  rottda  —  Method  prescribed  for 

laying    out  —  Bight    of  eminent 

I'omuin. 
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16.  Public-School  district— Site  for  atli- 
letie  building. 

17.  Public  use  — Not  neeessary  of  whole 
state. 

18.  Person,  natural  or  artificial,  may  iie- 
quire  proper^. 

19.  Beservoir— For  debris  and  tailings  of 
mine. 

20.  Bight  of  way  through  another's  mine 
— Private  nae. 

81, 22.  Sewer  for  city— No  noisanee. 

23.  Stockholders  in  opposing  corporation- 
No  proof  of  private  use. 

24.  Streets  and  alleys— Ci^  may  acqoire 
by  condemnation. 

26.  Same— City  may  condemn  for  alley,  if 
neeessaiy. 

86.  TTso,  public  or  private— Determination 
by  legislature. 

27,  28.  Same  —  Determination  by  legislature 
conclusive. 

29.  Warehouse-site  —  Amendment  of  city 
charter — Not  zetroaotive. 

II.  Dbainage. 

30.  Advantage  not  for  community  outside 
district. 

81.  Beclamation— PublFc  benefit 

82.  Area  less  than  one  hundred  and'  sixty 
acres. 

33.  Eminent  domain — Aa  police  power.  - 

34.  Same — If  for  common  benefit. 
86.  Enjoyment    by    entire    public  —  Not 

necessary. 
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III.  Bailboadb. 

36,  37.  Branch  tiael — Tests. 

38.  Corporatora  of  beoeficiary  and  railToad 

company  same. 
89.  CoQTt  can  not  interfere  if  special  acts 

anthorize. 

40.  Declaration  of  legislatare — Not  review- 

able. 

41.  For  horse  and  steam  power. 

42.  Individual,  advantage  to — Boad  not 

lees  public. 

43.  Need  for  workshops — QaestioD  of  fact. 
44,45.  Private  individual  may  construct. 

46.  Steam  railroad  for  carrying  passengers 

and  freight. 

47.  Use  — Does  not  depend  on  length  of 

road. 

48.  Same— Poblie,  if  free  to  nse  by  all. 

IV.  WATpt  Sdpplt. 

49.  Agricultural  lands  snbdivided. 

60.  Farming  neighborhood. 

61.  Incorporated  eity. 

62.  Lihabituits  of  town. 

53.  Mining  and  agricultoral  land  not 
avaDable  without 

64.  Obiter  dictum  in  Mahoney  v.  Spring 
Valley  Water  Works  overmled. 

ut>.  Whether  pnblie  nse  for  certain  neigh- 
borhood—Question of  fact 

t)ea  19  407  and  1001  and  notes;  ante,  1 1187 

and  note. 

Am  to  the  method*  of  ■canbiltlaB  of  land* 
for  public  hlKhwara.  see  Kerr's  Cyc.  Politi- 
cal Code,  Sd  ed.,  I  2SSS  and  note. 

I.    IN  GENERAL. 

1.  Act  relative  to  condemnntiOM — CoMtl- 
Intlonal. — The  provisions  of  the  act  rela- 
tive to  the  condemnation  of  private  prop- 
erty, land,  water,  etc..  for  the  uses  pre- 
scribed therein,  are  In  harmony  with  the 
constitution  and  state  laws,  and  in  strict 
consonance  with  the  views  of  the  supreme 
court  In  the  case  of  Lux  v.  Hagsln  (69  Cal. 
265,  '302,  305,  10  Pac.  674). — Turlock  Irr. 
Dlst.  V.  Winiama,  76  Cal.  360,  370,  18  Pac. 
378;  Central  Irr.  Dlst.  v.  De  Lappe,  79  Cal. 
851.  353.  21  Pac.  825;  CroU  V.  Board  of  Di- 
rectors, 87  Cal.  140.  X45,  26  Pac.  797;  Board 
of  Directors  v.  Tregea,  8S  Cal.  U4,  S&l,  26 
Pac.  237;  In  matter  of  Madera  Irr.  Dlst.,  9S 
Cal.  296,  807.  27  Am.  St.  Rep.  106,  14  L  R.  A. 
755,  28  Pac.  272.  676;  Woodward  v.  Fruit- 
vale  Sanitary  Dlst..  99  Cal.  564,  562,  34  Pac. 
239;  In  matter  of  Central  Irr.  Dlst..  117  Cal. 
382,  389,  49  Pac.  354. 

See  note  SI  Am.  St.  Rep.  853. 

%.  Canal  In  mtnlas;— Vae  a  ««catl»B  of 
fact. — Whether  the  use  of  waters  of  a  pro- 
posed canal  In  mining  the  land  of  plaintiff 
and  others  Is  a  private  use  la  an  issue  of 
fact  which  should  be  submitted  to  a  jury,  a 
Jury  trial  not  having  been  waived  nor  p 


reference  ordered. — Cummlnsa  T.  Peters,  &6 
Cal.  593.  697. 

S.  ConveKleace  to  water  eompaBy— ITot 
lecal  Bcccasltrv— That  the  land  in  contro- 
versy would  be  a  great  convenience  and 
would  enhance  the  value  of  a  water  com- 
pany and  secure  a  fuller  water  supply  to 
the  inhabitants  of  a  city,  does  not  con- 
stitute the  elements  of  legal  necessity.  A 
public  convenience  la  not  such  a  necessity 
as  authorizes  the  exercise  of  eminent  do- 
main.— Spring  Valley  Water  Worlta  v.  San 
Mateo  W.  W.,  64  CaL  123.  131,  28  Pac.  447; 
Bennett  T.  City  of  Marion,  106  Iowa  628, 
632,  688,  76  N.  W.  844;  Framlngham  Water 
Co.  V.  Old  Colony  R.  Co.,  176  Haas.  404.  411, 
57  N.  E.  680. 

4.  Balaent  doaula.  czerdae  of— 1V«  pmrt 
of  Miiuitclpal  aSalra. — The  mode  of  exercis- 
ing the  power  of  eminent  domain,  and  the 
conditions  upon  which  It  may  be  Invoked, 
are  no  part  of  municipal  organisation. 
They  are  the  subject  of  general  laws  ap- 
plicable to  ©very  person  alike,  and  the 
legislature  has  no  power  to  make  arbitrary 
discrimination  In  this  respect  between  dif- 
ferent classes  of  persons. — City  of  Pasadena 
T.  Stlmson,  91  Cal.  238,  249.  27  Pac.  604; 
City  of  Santa  Crua  T.  Bnrlght.  96  Cal.  lOi, 
111,  80  Pac.  IW. 

6.  S— e  JUtfit  Ivkerevt  In  atatc^The 
right  of  eminent  domain  is  Inherent  in  the 
state  and  not  conferred  by  the  constitution. 
But  the  power  of  the  state  to  condemn 
lands  for  public  uses  must,  In  the  main,  be 
exercised  by  agents,  and  for  that  reason 
this  power  may  be  delegated  by  the  legis- 
lature of  the  state  either  to  corporations  or 
individuals,  who  act  as  such  agents  and 
under  legislative  control. — ^Moran  v.  Ross. 
79  Cal.  158,  160.  21  Pac.  547. 

6.  Ferry— ftuasl-pabllc  use. — A  ferry  is 
a  quasi-public  use.  A  franchise  for  a  ferry 
la  granted  only  by  the  board  of  supervisors 
<Pol.  Code  !  2843).  Corporations  for  the 
purpose  of  operating  a  ferry  may  be  formed 
under  the  statute  (Civ.  Code  19  588  et  aeq.). 
The  right  of  eminent  domain  may  be  In- 
voked for  acquisition  of  landings  for  ferry 
purposes  under  subdivision  4  of  above  sec- 
tion.— Los  Angeles  Terminal  Land  Co.  v. 
Mulr,  136  Cal.  36,  49,  68  Pac.  308. 

T.  Flnmc  far  mining  for  beneBt  of  »laln- 
tlS  only — Not  pnMIc  nse. — A  proposed  flume 
to  be  constructed  for  the  purpose  of  ad- 
vantageously and  profitably  washing  and 
mining  plaintiff's  mining  ground,  where  It 
Is  not  even  pretended  that  any  person  other 
than  the  plalntilt  will  derive  any  bencHt 
whatever  from  the  etructure  when  com- 
pleted. Is  a  private  enterprise,  to  be  con- 
ducted solely  for  the  personal  benefit  of 
the  plaintiff.  In  which  the  community  has 
no  concern  and  does  not  come  within  the 
meaning  of  that  clause  of  the  constitution 
which  permits  the  taking  of  private  prop- 
erty for  a  public  use  after  just  compensa- 
tion made. — Consolidated  Channel  Co.  v. 
Central  Pac.  R.  Co.,  61  Cal.  269,  271;  Dower 
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V.  Richards,  73  Cal.  477,  480,  15  Pac.  105; 
Amador  Queen  M.  Co.  v.  Dewitt,  73  Cal.  482, 
486,  15  Pac.  74;  San  Mateo  County  v.  Co- 
burn.  130  Cal.  631,  634,  63  Pac.  78,  621. 

8.    IrrlKfttlon  of  arid  lanila— In  eeneral. — 

Whether  the  reclamation  of  the  land  be 
from  excessive  moisture  to  a  condition 
suitable  for  cultivation  or  from  excessive 
aridity  to  the  same  condition,  the  right  of 
the  legislature  to  authorize  such  reclama- 
tion must  be  tyiheld  upoo  the  same  prin- 
ciple, vis.,  the  welfare  of  the  public,  and 
partlealarl7  of  that  portion  of  the  public 
within  the  district  affected  by  the  means 
adopted  for  such  reclamation. — In  matter 
of  Madera  Irr.  Dlst.,  92  Cal.  296,  313.  27  Am. 
St.  Rep.  106,  14  L.  R.  A.  755.  28  Pac.  272, 
675;  Laguna  Drainage  Dist.  v.  Charles  Mar- 
tin Co.,  144  Cal.  209,  214,  77  Pac.  933. 

S.  Satne— Water  lor  minea. — Perhaps  to  a 
greater  extent  than  any  of  the  other  states, 
California,  speaking  through  the  acts  of 
the  legislature,  her  court  of  last  resort, 
and  constitution,  seems  to  have  considered 
the  Irrigation  of  lands  and  the  supplying  of 
mines  with  water  as  of  great  public  con- 
cern.— Torlock  Irr.  Dlst.  v.  Williams.  7< 
Cal.  S60.  369.  18  Pac.  379;  Herring  v.  Mo- 
desto Irr.  Dlst.,  95  Fed.  TIE;  People  T. 
Brown  Valley  Irr.  Diet.,  11»  Fed.  S3E,  638. 

lOi  tmrnt  appropriated  to  pabUc—^nilcea 
for  nore  neeeaaarr  oae. — LAnd  belonging  to 
a  private  person,  which  has  been  appro- 
priated to  a  public  use,  as  for  a  highway, 
may  be  taken  for  a  more  necessary  public 
use  than  that  to  which  It  has  been  already 
appropriated,  as  for  the  construction  and 
maintenance  of  a  dam  and  reservoir  for 
supplying  the  Inhabitants  of  a  county  with 
pure  and  fresh  water. — Uarin  County  Wa- 
ter Co.  V.  Uarin  County,  145  Cal.  686,  588, 
79  Pac.  282. 

11.  Oil  ^pe-llne— Dedication  to  pnbllo 
UMe — Bxerelaing  rlgkt  of  eminent  domain— 
Eatoppel. — Where  a  corporation  incorpor- 
ated for  the  purpose,  among  other  things, 
of  conducting  and  operating  an  oil  pipe- 
line, availed  Itself  of  the  right  of  eminent 
domain,  under  the  provisions  of  the  above 
section.  In  condemning  property  over  which 
It  constructed  Its  pipe-line,  under  the  pro- 
visions of  the  above  section,  that  tact  must 
be  deemed  conclusive  evidence  of  a  dedi- 
cation of  the  property  to  public  use,  and  it 
is  estopped  from  afterwards  disclaiming 
the  use,  upon  the  faith  of  which  a  Judg- 
ment was  rendered  condemning  the  prop- 
erty.— Producers  Transp.  Co.  v.  Railroad 
Commission,  176  Cal.  499,  169  Pac.  59. 

12.  Private  Indnatry — Not  enooaraged  by 
leKlslatnre.^ — It  is  not  competent  for  the 
legislature  to  authorize  the  levy  of  a  pub- 
lic tax.  or  the  taking  of  private  property  for 
the  encouragement  of  a  purely  private  In-* 
dustry, — Consolidated  Channel  Co.  v.  Cen- 
tral Pac.  R.  Co.,  61  Cal.  269.  272;  Dower  v. 
Richards.  73  Cal.  477,  480,  16  Pac  105; 
Amador  Queen  Mln.  Co.  v.  D  twltt,  73  Cal. 
482,  486,  16  Pac.  74. 


13.  Same — Water  f€>r  worklBK  Indlvldonl 
claim. — Where  it  Is  not  shown  that  the  use 
for  which  water  was  Intended  Is  a  public 
use,  and  It  clearly  appears  from  the  evi- 
dence that  the  main  and  substantial  object 
of  plaintiffs  Is  to  use  the  water  In  working 
their  own  mining  claims,  the  power  of 
eminent  domain  can  not  be  exercised.  Pri- 
vate property  can  not  be  taken  for  such  a 
purpose.— Iiorenz  v.  Jacob.  63  Cal.  73,  74. 
See  SL  Helena  Water  Co.  v.  Forbes,  62  Cal. 
182,  46  Am.  Kep.  659. 

14.  Property  anbjeet  to  pablle  aso— Pub- 
lic channel— Adverne  posiwnlon. — No  right 
by  adverse  possession  can  be  acquired  in 
and  to  public  property,  or  property  devoted 
to  a  public  use,  or  owned  by  a  municipality 
for  public  uses. — Martin  v.  City  of  Stock- 
ton, 39  Cal.  App.  652,  179  Pac.  894. 

15.  Public  roads — Method  prescribed  for 
laying  ont— >Rlght  of  eminent  domain. — Un- 
der the  provisions  of  the  above  and  follow- 
ing sections  a  municipality  may  maintain 
an  action  for  the  condemnation  of  land  to 
be  used  as  a  public  road  without  having 
compiled  with  the  requirements  of  sections 
2681-2698  of  the  Political  Code.— Adamson 
T.  Los  Angeles  County,  —  Cal.  App.  — ,  198 
Pac.  62.  following  the  doctrine  In  City  of 
Santa  Cruz  v.  Bnrlght.  86  Cal.  106,  30  Pac. 
197;  City  of  Los  Angeles  v.  Leavis,  119  Cal. 
164,  51  Pac.  34. 

Id.  Pvbllc-achool  district— Site  for  ath- 
letic bonding. — The  provisions  of  the  above 
section  authorizing  a  school  district  to 
exercise  the  right  of  eminent  domain  for 
the  purpose  of  acquiring  public  buildings 
and  grounds  for  the  use  of  any  district, 
when  read  In  conjunction  with  various  other 
sections  and  provisions  of  the  code  and  of 
the  statute  law  relative  to  and  regulating 
the  public-school  system,  empowers  a  high 
school  district,  if  not  expressly,  by  neces- 
sary implication,  to  proceed  by  way  of 
condemnation  to  secure  land  for  a  site  for 
an  athletic  building. — Kern  County  Union 
High  School  District  v.  McDonald,  ISU  Cal. 
7.  179  Pac.  180. 

17.  Public  nse — Not  neccHarliy  of  whole 
■fate. — The  public  use  required  need  not  be 
of  the  whole  state  or  any  considerable  por- 
tion of  It,  but  the  use  and  benefit  must  be 
In  common,  not  to  particular  individuals. 
Every  public  use  Is  In  more  or  less  de- 
gree local  and  benefits  a  particular  section 
more  than  others.  This  Is  true  of  railroads, 
as  well  as  of  ordinary  highways. — 'Lindsay 
Irr.  Co.  V.  Mehrtens,  97  Cal.  676,  32  Pac  802; 
Madera  R.  Co.  v.  Raymond  Oranite  Co.,  8 
Cal.  App.  668,  87  Pac.  27,  30. 

18.  Peraon,  natural  or  artlfldal — Hay  ac- 
quire property.  —  A  corporation,  whether 
private  or  public,  is  a  person  (Civil  Code, 
section  14).  It  follows,  therefore,  that, 
under  this  general  law,  —  general  in  the 
widest  and  fullest  sense  of  the  term, — any 
public  or  private  corporation,  or  any 
natural  person,  may,  for  any  of  the  uses 
defined   in    this   section,    acquire  private 


Digitized  by 


ftl33S 


KHINBNT  DOMAIN— PUBPOaBS,  ETC 


property  without  the  consent  of  the  owner, 
by  means  of  the  proceedings  prescribed  in 
part  3,  title  7,  of  this  coda  (sections  12(7- 
1268).— City  of  Pasadena  v.  Stimson,  81  Cal. 
2S8,  248,  27  Pac.  «04;  City  of  Santa  Crus  v. 
Enright,  95  Cal.  105,  111.  30  Pac.  197;  City 
of  Ix>8  Angeles  v.  Leavis.  119  Cal.  164,  165, 
61  Pac.  84. 

IB.  Beservoliv-For  dckrk  aad  talllBve  of 
nlac.— It  is  contended  that  under  the  pro- 
visions of  this  code,  by  virtue  of  which  the 
proceedings  for  condemnation  are  had, 
authority  is  not  given  to  condemn  land  to 
be  used  as  a  reservoir  In  which  to  store  or 
Impound  water.  In  the  enumeration  of  the 
public  uses  found  In  this  section,  the  word 
"reservoir"  is  not  found,  but  in  classifying 
the  estates  and  rights  In  land  subject  to  be 
taken  for  public  use.  It  fs  provided  by  sec- 
tion 123S,  post,  that  a  fee  simple  may  be 
taken  when  needed  for  "public  buildings  or 
grounds,  or  for  permanent  buildings,  for 
reservoirs  and  dame,  and  permanent  flood- 
ing occasioned  thereby,  or  tor  an  outlet  for 
a  flow,  or  a  place  for  the  deposit  of  debris 
or  tailings  of  a  mine." — Lake  Pleasanton 
Water  Co.  v.  Contra  Costa  Water  Co.,  67 
Cal.  669,  660,  8  Pac.  501;  Spring  Valley  W. 
W.  V.  Drlnkhouse,  98  CaL  628,  581,  28  Pac. 
681;  City  of  Los  Angeles  V.  Pomeroy,  124 
Cal.  697,  61«,  67  Pac.  586. 

See  note  9  Am.  St.  Rep.  148. 

aft.  BlsM  mt  war  tkroBKk  ■■otker'a  hIbc 
— Private  Bse. — Under  the  provisions  of 
above  section  the  plaintiff  can  not  have  a 
right  of  way  through  defendant's  mine  con- 
demned for  its  use  in  working  its  own  mine. 
The  mine  of  defendant  is  his  private  prop- 
erty, and  it  is  clear  that  the  plaintiff  asks 
for  the  condemnation  in  order  that  it  may 
appropriate  a  way  through  that  property 
for  Its  private  use.  This  can  not  be  done. — 
Amador  Queen  Mln.  Co.  T.  Dewitt,  73  Cal. 
482,  483,  15  Pac.  74. 

91.  Sewer  fo*  city— ^e  aabHwce. — A  cl^ 
with  sewage  to  dispose  of,  and  having  a 
sewer  farm  to  which  It  has  apparently  a 
right  to  conduct  It,  has  necessarily  the 
right  to  construct  such  a  sewer  as  this 
statute  contemplates,  and  such  a  sewer  can 
not  be  a  nuisance  in  the  strictest  sense  of 
the  term. — City  of  Pasadena  v.  Stimson,  91 
Cal.  258,  255.  27  Pac.  604. 

22.  Above  section  defines  the  purposes  for 
which  the  power  of  eminent  domain  may  be 
exercised,  and  among  these  Is  "sewerage  of 
any  city  whether  corporated  or  unincorpo- 
rated" (subdivision  8). — Bishop  v.  Superior 
Court,  87  Cal.  226,  232,  25  Pac.  436;  City  of 
Pasadena  T.  Stimson.  91  Cal.  288,  853,  27 
Pac  604. 

tS.  StoeUslden  ta  ovposlag  cervoni- 
tloB— No  proof  of  private  wsc. — The  tact 
that  the  stockholders  of  the  Madera  Gran- 
ite Company  were  also  stockholders  of 
plaintiff  company  does  not  prove  that  the 
contemplated  use  is  a  private  use. — Madera 
R.  Co.  v.  Raymond  Granite  Co..  3  CaL  App. 
668,  87  Pac.  27,  32. 


24.  Streets  and  aUeys— City  may  ■«- 
qalrc  by  eoDdcniBatlo».^After  the  city  and 
county  of  San  Francisco  had  by  proper  pro- 
ceedings thereunder  determined  to  widen 

Mission  Street,  It  was  competent  for  It, 
under  the  principles  laid  down  In  the  City 
of  Santa  Cruz  v.  Enrlght.  95  Cal.  106.  30 
Fac.  197,  to  acquire  by  condemnation  the 
lands  of  appellants  in  the  manner  pre- 
scribed In  this  code.  Above  section  provides 
that  "the  right  of  eminent  domain  may  be 
exercised  on  behalf  of  the  following  uses; 
.  ,  ,  3,  ,  .  .  roada,  streets  and  alleys 
.  .  .  but  the  mode  of  apportioning  and 
collecting  the  costs  of  such  improvemenu 
shall  be  such  as  may  be  provided  In  the 
statutes,  by  which  the  same  may  be  autho- 
rised,"— City  etc.  San  Francisco  v.  Kler- 
nan.  98  Cal.  614,  622,  33  Pac.  720;  City  of 
Santa  Ana  v.  Harlln,  99  Cal.  538,  540.  34 
Pac.  224. 

28.  Same— City  mar  eoBdema  for  alter, 
if  neceMary. — An  alley  in  a  city  or  town  is 
declared  to  be  a  public  use  (see  also  act  of 
1889,  section  1);  and  no  Inquiry  on  that  sub- 
ject can  be  made  in  this  action  to  condemn 
a  strip  of  land  as  and  for  an  alley,  and 
when  a  city  or  town  decides  by  appropriate 
proceedings  that  an  alley  is  desirable,  and 
institutes  condemnation  proceedinga  for  a 
right  of  way  therefor.  It  Is  only  required 
to  prove  that  the  taking  of  the  property 
sought  to  be  condemned  is  necessary  for 
the  purposes  of  an  alley. — City  of  Santa 
Ana  V.  Brunner,  132  Cal.  234,  337,  64  Pac. 
2S7. 

20.  Use,  pnbllc  or  private— DeterMlmed  hy 
leKlMlatDrc. — Whether  an  improvement  Is  n( 
sufflclent  Importance  to  Justify  the  exercise 
of  the  right  of  eminent  domain  Is  a  question 
for  the  legislature  to  determine,  subject 
only  to  the  requirement  that  such  Improve- 
ment  shall  be  for  the  public  beneSt  and  not 
for  private  purposes. — Horan  Roas,  79 
Cal.  169,  161,  81  Pac.  547. 

ST.    Samc-^totemlmtloa  hy  Icctotatm* 

eoaclaalTe,. — It  la  the  rule  that,  where  there 

Is  any  doubt  whether  the  use  to  which  th« 
property  Is  proposed  to  be  devoted  la  of  a 
public  or  private  character.  It  Is  a  matter 
to  be  determined  by  the  legislature,  and 
the  courts  will  not  undertake  to  disturb  its 
judgment  in  that  regard. — Stockton  &  V.  R 
Co.  V.  City  of  Stockton.  41  CaL  147.  ISS: 
Lux  V.  Haggln.  69  CaL  266,  398,  10  Pac  674: 
In  matter  of  Madera  Irr.  DIst.,  92  Cal.  296. 
310,  27  Am.  St.  Rep.  106,  14  U  R.  A.  755.  IS 
Pac.  272,  676:  San  Mateo  County  v.  Coburn. 
130  Cal.  631,  634.  63  Pac.  78.  621;  State  ei 
rel.  Douglas  Co.  v.  Cornell.  53  Neb.  SSfi, 
68  Am.  St.  Rep.  681,  74  N.  W.  69. 

88.   The  constitution  does  not  asmime  to 

provide  for  what  uses  or  purposes  private 
property  may  be  condemned,  nor  by  whom. 
These  matters  are  left  entirely  to  the  legis- 
lature, to  be  determined  and  regulated  by 
statute,  and  the  codes  contain  ample  provi- 
sions therefor. — Horan  v.  Rou.  7t  Cml.  169, 
163,  21  Pac.  647. 
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tB.  Warckonae-«lt»— AMcMnwat  af  eltr 
charter  —  Not  retroactive.  —  In  an  action 
under  the  provisions  of  the  above  section 
for  the  condemnation  by  a.  city  of  a  site 
for  a  warehouse  an  amendment  to  the  city 
charter  provldlns.  among  other  thingH,  that 
the  city  shall  have  power  to  provide  by  pur- 
chase, lease,  condemnation,  or  otherwise, 
and  to  own  and  maintain  warehouses,  such 
amendment  to  the  charter,  even  were  it 
competent  for  the  city  to  assume  the  power 
in  that  way,  could  add  nothing  to  the  pow- 
ers possessed  by  the  city  prior  to  such 
amendment,  and  could  not  avail  the  city  in 
any  way  in  an  action  commenced  at  a 
time  prior  to  such  amendment;  an  action 
In  such  a  proceedings  is  commenced  at  the 
time  when  the  summons  is  issued;  and 
where  the  summons  was  Issued  in  Septem- 
ter,  1910,  the  provisions  of  subdivision  4 
of  the  above  section  did  not  provide  for 
such  a  proceeding,  the  amendment  of  1913 
having  inserted  In  that  subdivision  the 
word  "warehouses,"  after  the  words 
"wharves,  docks,  piers"  and  the  amendment 
of  1913  could  not  be  taken  advantage  of  by 
the  city  in  such  an  action,  because  under 
the  provisions  of  subdivision  3  amendments 
to  the  code  which  do  not  expressly  declare 
that  they  shall  be  retroactive  can  not  be  so 
construed. — City  of  1«08  Angeles  v.  Koyer, 
—  Cal.  App.  — ,  192  Pac.  301,  approving  the 
doctrine  In  City  of  Los  Angeles  v.  Pomeroy, 
124  Cftl.  B97,  647,  S7  Pac.  5gS. 

As  to  eondemnalloa  for  warehonse^sltei 
evldenccf  laatntctlonst  title  and  eetate  Of 
Braateca*  see,  ante,  §  1237,  note  pare.  111-lSS. 

II.  DRAINAOK. 
SOw  AATaatace  not  for  eoaamaalty  vataMe 
diatrlei. — It  is  no  objection  that  the  public 
beneflt  which  is  to  be  suluerved  Is  prac- 
tically limited  to  those  in  the  district  whone 
lands  are  to  be  drained,  and  which  will 
thereby  be  made  valuable.  In  order  that  it 
Hhail  constitute  a  public  use  it  is  not  neces- 
sary that  the  advantages  derived  from  the 
contemplated  public  Improvement  shall  ex- 
tend as  effectually  to  the  community  out- 
side the  district  as  to  those  In  It.  It  need 
not  extend  to  the  whole  public  or  to  any 
large  portion  of  it.  It  Is  sufllclent  that  all 
within  the  district  will  be  In  common  bene- 
fited by  It.  —  Laguna  Drainage  Diet.  v. 
Charles  Martin  Co^  144  CaL  209,  217,  77 
Pac.  988. 

31.    HeclanatlQB  —  Pablle  beneflt.  —  The 

provisions  of  above  section  that  "the  right  of 
eminent  domain  may  be  exercised  in  behalf 
of  the  following  uses;  4.  ,  .  .  draining  and 
reclaiming  lands."  Is  a  legislative  declara- 
tion that,  in  general,  "draining  and  reclaim- 
ing lands"  in  this  state  are  matters  of  pub- 
lic utility  and  beneflt,  and  the  act  of  1886 
(Stats.  1886,  p.  804)  is  in  harmony  with  this 
declaration.  — lAguua  Drainage  Diet.  t. 
Charles  Martin  Co.,  144  Cal.  109,  814.  77 
Pac.  98S. 

S&  Ana  less  thaa  oae  haadrcA  aad  atxtr 
aercM. — It  can  not  be  said  that  beoauaa  the 


area  of  overflowed  land  embraced  in  the  ' 
district  amounts  to  a  fraction  less  than  one 
hundred  and  sixty  acres  that  the  object  of 
the  district  in  this  proceeding  is  not  effect- 
uating a  public  use  within  the  meaning  of 
the  constitution.  The  area  of  a  drainage 
district  is  not  a  matter  from  which,  of 
itself,  it  can  be  determined  whether  the  dis- 
trict corporation  Is  exercising  the  right  of 
eminent  domain  tor  the  private  advantage 
of  the  owners  within  Its  territory  rather 
than  as  a  public  agency  exercising  It  for  a 
public  use. — Iiaguna  Drainage  Dlat.  v. 
Charles  Martin  Co.,  144  Cal.  209,  218,  77  Pac. 
933.  ^ 

33.  Eminent  domain — Aa  police  powers 

Not  only  is  drainage  legislation  supported 
as  being,  from  a  material  point  of  view, 
conducive  to  the  public  good,  but  It  Is 
equally  sustained  as  being  within  the  exer- 
cise of  the  police  power  of  the  state — In 
the  interest  of  public  health.  Ponds, 
marshes,  and  low,  swampy  places  are  gen- 
erally recognised  as  a  nuisance  to  the  pub- 
lic health  of  the  neighborhood  in  which 
they  exist,  aa  generating  malaria,  and, 
hence,  it  is  matter  of  public  interest  that 

they    should    be    abated    and  removed.  

Laguna  Drainage  DIst.  v.   Charles  Martin 
Co.,  144  Cal.  209.  214.  77  Pac.  933. 

34.  Same — If  for   eommon  beneflt. — The 

claim  that  the  drainage  of  this  land  will, 
from  the  facts  of  the  complaint,  inure 
mainly  to  the  beneflt  of  those  within  the 
district,  presents  no  valid  reason  why  the 
right  of  eminent  domain  for  that  purpose 
is  not  properly  exercised  In  behalf  of  a 
"public  use,"  where  all  the  lands  within  the 
district  are  susceptible  of  one  mode  of 
drainage,  and  such  a  system  for  the  com- 
mon beneflt  is  sought  to  be  provided.— 
I/aguna  Drainage  DIst.  v.  Charles  Martin 
Co.,  144  Cal.  209.  217.  77  Pac.  933;  Madera 
R.  Co.  v.  Raymond  Granite  Co.,  3  Cal.  App 
668,  87  Pac.  27.  30. 

36.  Bnjoyment  by  entire  pablle  — Not 
neceanary.— To  render  the  supply  of  water 
a  public  use,  it  la  not  necessary  that  the 
entire  public  shall  enjoy  the  use  or  even 
that  It  be  capable  thereof,  but  the  use  must 
be  capable  of  enjoyment  by  all  who  may  be 
within  the  neighborhood,  and  there  must 
be  within  that  neighborhood  so  great  a 
number  of  the  entire  public  as  to  destroy 
its  character  as  a  private  use.— Lindsay  Irr. 
Co.  V.  Mehrtena.  97  Cal.  676.  681,  32  Pnc.  802. 

III.  BAILROADS. 

As  to  condemnation  by  railroad  for  warc- 
honse-stte,  see,  ante,  9  1137,  note  pars.  108- 

133. 

38.  Braach  frnck— Test^— The  tests  de- 
cisive of  the  Question  whether  a  branch 
track  Is  to  be  constructed  and  operated  for 
public  or  private  purposes  are  these:  if 
the  track  Is  to  be  open  to  the  public,  to  be 
used  upon  eaual  terms  by  all  who  may  at 
any  time  have  occasion  to  use  It,  so  that  all 
persona  who  have  occasion  to  do  so  can  de- 
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mand  that  they  be  eenrAd  without  discrim- 
ination, not  merely  by  permission  but  as  ot 
riKht,  and  If  the  track  Is  subject  to  gov- 
ernmental  control  under  e^eneral  laws,  as 
are  the  main  lines  of  a  railroad,  then  the 
use  Is  a  public  one,  and  the  legislature  may 
grant  the  power  to  exercise  the  right  of 
eminent  domain  to  a  corporation  which  Is  to 
operate  such  track;  and  if  the  purpose  of 
the  railroad  corporation  In  building  any 
particular  branch  track  is  to  operate  the 
same  In  conformity  to  these  requirements, 
then  the  power  i^ranted  by  the  legislature 
may  be  exercised  in  that  particular  case. — 
Madera  R.  Co.  v.  Raymond  Granite  Co.,  3 
Cal.  App.  S6S,  87  Pac.  ST,  32. 

37.  Our  statute  does  not  define  what  is 
meant  by  "steam  railroads,"  nor  does  It 
make  any  distinction  between  main  lines 
and  branches.  A  corporation  may  be 
formed  to  build  a  particular  road  which 
Is  to  connect  with  another  road  and  be- 
come a  branch  thereof.  Such  a  corporation 
would  have  the  right  to  condemn  land  for 
Its  right  of  way. — BCadera  R.  Co.  v.  Ray- 
mond Qranlte  Co.,  3  Cal.  App.  668,  87  Pac. 
27,  32. 

38,  CMrporaton  of  hcMcflclaiT  nad  rail- 
road coaipany  same — Legitimate  railroad 
enterprises  are  often  projected  Into  regions 
of  little  present  profit,  and  ultimately  prove 
unfortunate  investments  by  lack  of  antici- 
pated business.  But  they  are  nevertheless 
public  in  their  objects;  and  a  public  use 
may  be  shown  where  only  a  single  enter- 
prise is  primarily  to  be  beneflted.  and  the 
fact  that  the  corporators  In  another  com- 
pany, which  Is  the  chief  beneficiary,  are 
also  corporators  of  the  railroad  company, 
is  not  at  all  conclusive  aji  to  the  character 
of  the  use. — Madera  R.  Co.  v.  Raymond 
Granite  Co.,  3  Cal.  App.  668,  87  Pac.  27,  33. 

38.  Conrt  can  not  Interfere  If  speelal 
acta  anthorlae.  —  Where  railroads  are 
authorised  by  special  act  of  the  legislature 
It  would  be  an  unwarranted  interference 
with  legisl&tlve  discretion  for  the  courts  to 
Inquire  Into  the  policy  or  wisdom  of  the 
legislature  In  declaring  that  the  building 
of  those  particular  roads  concerned  the 
public  Interest. — Contra  Costa  R.  Co.  v. 
Moss,  23  Cal.  323,  324;  San  Mateo  County  v. 
Coburn,  130  Cal.  631.  63  Pac.  78,  621;  Madera 
R.  Co.  v.  Raymond  Granite  Co.,  3  Cal.  App. 
668.  87  Pac.  27,  29. 

40.  DeclaratloB  by  lcin«latarc— Noi  re- 
viewable.— Railroads  concern  the  public  In- 
terest as  matter  of  legal  Judgment,  and 
however  thai  conclusion  be  opposed  to  the 
fact  in  the  case  at  bar,  makes  no  differ- 
ence, the  action  of  the  legislature  on  the 
queatlOD  not  being  open  to  review  by  the 
Judicial  department  of  the  government. — 
Stockton  &  V.  R.  Co.  V.  City  of  Stockton. 
41  Cal.  147;  Ban  Mateo  County  v.  Coburn. 
130  Cal.  631,  63  Pac,  78,  621;  Madera  R.  Co. 
V.  Raymond  Granite  Co.,  3  Cal.  App.  668, 
87  Pac.  27,  29. 


41.  For  koTBC  aad  afean  powrr.  —  The 

power  of  eminent  domain  may  be  exercised 
in  favor  of  a  variety  of  public  uses,  among 
which  are  "horse  and  steam  railroads," 
under  subdivision  i  of  above  section. — 
Southern  Pac.  R.  Co.  v.  Southern  CaL  R.  Co., 
Ill  Cal.  221,  227,  43  Pac.  602. 

42.  ladlvidnal.  advantage  to  —  Road  mot 
leva  public. — The  faci.  that  the  advantage 
of  road  inures  to  a  particular  individual  or 
class  of  individuals  will  not  render  the  use 
any  the  less  public. — Madera  R.  Co.  v.  Ray- 
mond Granite  Co.,  3  Cal.  App.  668,  87  Pac. 
27,  82. 

49.   Need    for   wosfcahopa  — Qncatloa  of 

tmct^ — Whether  or  not  workshops  for  the 
repair  and  safekeeping  of  the  cars  a.nd 
locomotive^    of    a    railroad    company  are 

necessary  appendages  and  adjuncts  to  a 
road  under  all  the  clrcumslanceB.  and.  if 
so,  whether  the  land  sought  to  be  con- 
demned is  necessary  as  a  site  for  said 
buildings,  are  questions  of  fact  on  which 
issues  may  be  Joined,  to  be  decided  at  the 
trial. — Southern  Pac.  R.  Co.  v.  Raymond,  53 
cal.  223,  228;  Moran  v.  Ross,  79  Cal.  1S9. 
164.  81  Pac  E47. 

44.  Private  ladlvldaal  aaay  cosatnot. — 
The  claim  of  defendant  Is  that  because  the 
right  to  condemn  lands  for  right  of  way  of 
a  railroad  Is  expressly  given  by  statute  to 
corporations,  11  can  not  be  exercised  by  any 
one  else  unless  the  riprht  is  conferred  in 
the  same  way.  But  this  does  not  follow. 
The  rights,  powers,  and  duties  of  a  cor- 
poration are  conferred  and  defined  by  stat- 
ute. Without  such  statutory  authority  It 
could  not  exist  nor  transact  any  business. 
This  Is  not  ao  of  a  private  individual.  He 
may  construct  and  operate  a  railroad  on  his 
own  land  or  on  land  of  another  without 
statutory  license.  If  the  necessity  of  con- 
demning the  lands  of  another  arises,  in 
order  to  'construct  the  road  he  must  have 
constitutional  or  statutory  authority  to 
entitle  him  to  proceed.  This  authority  Is 
given  him  in  express  terms  by  the  codes. — 
Moran  v.  Ross,  79  Cal.  159,  164,  31  Pac.  547; 
79  Cal.  549,  6S0,  21  Pac.  958;  City  of  Pasa- 
dena v.  Stimson,  91  Cal.  238,  248,  27  Pac. 
604.  See  San  Francisco,  A.  &  S.  R.  Co.  v. 
Caldwell,  31  Cal.  368,  371;  Southern  Pac.  Co. 
Hyatt.  132  Cal.  240,  241.  64  Pac  27S. 

46.  The  provisions  of  above  section  and 
of  section  1001  of  the  Civil  Code  taken  to- 
gether confer  upon  private  Individuals  the 
right  of  eminent  domain  In  cases  of  con- 
demnation of  lands  for  right  of  wa.y  of 
railroad  In  plain  and  unequivocal  terms. — ■ 
Moran  v.  Ross,  79  Cal.  169,  162,  21  Pac.  647: 
79  Cal.  649,  660,  21  Pac.  968;  City  of  Pasa- 
dena V.  Stimson,  91  Cal.  288,  24S,  27  Pac 
604. 

48.  Steam  railroad  for  earrylas  paawo- 
Sem  and  freight, — A  complaint  containing 
the  allegation  in  effect  that  th«  plaintiff 

was  Incorporated  tor  the  purpose  of  con- 
structing and  operating  a  steam  railroad 
"for  the  carrying  of  passengers  and  freight 
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,  .  ,  for  htrfl,"  atc.lfl  not  demurrabla  on 
tho  apeciflc  point  that  this  does  not  ahow 
that  it  waa  for  "public  transportation,"  at 

mentioned  in  subdivision  4  of  above  section. 
The  clause  In  which  the  quoted  expression 
occurs  is  Intended  to  Qualify  only  the  words, 
"canals,  ditches,"  etc.,  and  has  no  applica- 
tion to  the  preceding  words. — San  Francisco 
£s  San  Jose  Valley  R.  Co.  v.  Levlaton,  1S4 
Cal.  412.  413.  66  Pac.  473. 

47.  Uw— Does  not  depend  on  length  of 
Nad. — Neither  the  length  of  the  road  nor 
the  fact  that  It  is  a  branch  or  spur  beara 
any  necessary  relation  to  the  question  of 
public  use,  or  of  the  public  interest  to  b« 
subserved  by  It,  except  possibly  as  a  cir- 
cumstance bearing  upon  the  alleged  fact 
that  the  road  is  solely  for  the  private  use 
of  plaintiff. — Contra  Costa  Coal  Mines  R.  Co. 
V.  Moss,  23  Cal.  323,  324;  Madera  R.  Co.  v, 
Raymond  Qranlte  Co.,  3  Cal.  App.  668,  87 
Pac  27,  31. 

48.  Same — Public,  If  free  to  nne  by  all. — 
Whether  a  way  be  public  or  private  does 
not  depend  on  the  number  of  people  who 
use  it,  but  upon  the  fact  that  every  ono 
may  lawfully  use  it  who  has  occasion. — 
Madera  County  v.  Raymond  Granite  Co..  139 
Cal.  128,  72  Pac.  915;  Madera  R.  Co,  v.  Ray- 
mond Oranite  Co.,  6  Cal.  App.  668,  87  Pac. 
27,  80. 

IV.  WATER  SUPPLY. 

49.  Asrienltnral  lands  anbdlvlded. — The 
supplying  of  water  to  a  tract  of  agricul- 
tural land,  though  of  many  thousand  acrea 
in  extent,  if  occupied  by  an  Individual  pro- 
prietor, would  be  tor  bla  private  beneflt, 
and  not  a  public  use,  yet  the  same  tract  of 
land  might  be  so  subdivided  and  held  In 
individual  proprietorship  as  to  render  the 
supply  of  water  to  it  a  public  Instead  of  a 
private  use. — Lindsay  Irr.  Co.  v.  Mehrtens, 
97  Cal.  676,  680,  32  Pac.  802. 

50.  Panning  aelghborhood. — The  provi- 
sion of  subdivision  4  of  above  section  is  a 
legislative  declaration  that  the  supplying 
of  water  to  a  farming  neighborhood  la  a 
public  use,  and  auch  declaration  must  be 
regarded  as  falling  within  the  scope  of 
legislative  duty  in  providing  for  the  public 
welfare. — Lindsay  Irr.  Co.  v.  Mehrtens,  97 
Cal.  €76,  679,  S2  Pac.  802. 

61.  Incorporated  citr. — The  supplying  of 
the  inhabitants  of  an  incorporated  city 
with  pure  fresh  water  is  by  this  section 
declared  to  be  a  public  use.  In  behalf  of 
which  the  right  of  eminent  domain  may  be 
exercised,  and  section  1239,  post,  provides 
In  effect  that  the  entire  estate  In  a  given 
piece  of  land  may  be  taken  when  needed 
fur  a  service  in  behalf  of  auch  use. — Lake 
Pleaaanton  Water  Co.       Contra  Costa  W. 


Co.,  67  Cal.  659.  660,  S  Pac.  EOl;  Spring 
Valley  Water  Works  v.  Drlnkhouae,  92  CaL 
S2S,  SSI,  28  Pac  SSI. 

,  62.  Inhabltaata  of  twn. — There  can  be 
no  sort  of  doubt  that  the  supplying  of  tha 
Inhabitants  of  a  town  with  pure  fresh 
water  is  one  of  the  "public  uses"  In  behalf 
of  which  the  legislature  has  declared  the 
right  of  eminent  domain  may  be  exercised. 
— St.  Helena  Water  Co.  v.  Forbes,  63  Cal. 
182.  45  Am.  Dec.  659. 

63.  Mlnlns  and  agrlcnitnral  land  not 
available  without.  —  A  complaint  that  al- 
leged that  the  uses  for  which  the  water  of 
a  proposed  ditch  Is  intended  and  designed 
are  mining,  irrigation,  manufacturing,  and 
household  and  domestic  purposes;  that 
along  the  line  of  the  canal  there  are  valu- 
able mining  claims  and  a  large  body  of 
undeveloped  mining  land,  besides  much 
agricultural  land;  that  such  land  can  not 
be  mined  nor  profitably  cultivated  without 
water  brought  upon  it  by  artificial  means; 
that  said  canal  is  Intended  to  and  will  sup- 
ply this  want  by  the  sale  and  distribution 
of  said  water  along  its  line,  with  the  aver- 
ment that  It  Is  a  public  use,  that  plaintiff 
Is  in  charge  of  It;  that  the  taking  of  a  por- 
tion of  land  of  defendant  for  said  use  is 
necessary,  etc.,  is  sufflcient  in  proceedings 
for  exercise  of  right  of  eminent  domain 
under  subdivision  4  of  above  section. — 
Cummlngs  v.  Peters,  56  Cal,  693.  696. 

JV4.  Obiter  dictum  In  lUaboney  v.  SpHas 
Valley  Water  W'urku  overruled. — There  is 
language  In  the  case  of  Mahoney  v.  Spring 
Valley  W.  W.  Co,.  52  Cal.  159.  161,  to  the 
effect  that  a  proceeding  to  condemn  lands 
for  the  purpose  of  waterworks  could  be 
commenced  and  continued  by  a  corpora- 
tion only,  but  a  decision  of  that  queatlon 
waa  not  necessary  to  a  decision  of  the  case, 
and  it  is  quite  clear  that  it  waa  not  care- 
fully considered,  if  considered  at  all,  and 
no  authority  is  cited  nor  reason  advanced 
in  support  of  such  a  doctrine. — ^Moran  V. 
Ross,  79  Cal.  159,  164.  21  Pac.  547. 

B5.  Wkethcr  public  nne  for  eertaln  nelsfe- 
borhood — Question  of  fact.  —  Whether  the 
particular  region  Is  a  farming  neighbor- 
hood, and  whether  the  supplying  of  water 
to  that  neighborhood  constitutes  a  public 
use,  are  questions  of  fact  which  must  be 
determined  by  the  court  before  whom  the 
proceeding  Is  had,  and  Its  decision  thereon 
must  be  held  conclusive  as  In  other  cases. 
It  is  only  when  It  appears  that  such  deci- 
sion is  manifestly  erroneous,  either  by  an 
abuse  of  Its  discretion  or  by  making  Its 
decision  without  evidence  to  support  it, 
that  the  appellate  court  will  call  it  in  ques- 
tion.— Lindsay  Irr.  Co.  v.  Mehrtens,  87  Cai 
876.  681,  82  Pac.  802. 
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§1239.  S8TATES  SUBJECT  TO  FUBIJO  USE.  The  foUowing  is  a  classifi- 
cation of  the  estates  and  rights  in  lands  subject  to  be  taken  for  public  use : 

1.  A  fee  simple,  when  taken  for  public  buildings  or  grounds,  or  for  perman- 
ent buildings,  for  reservoirs  and  dams,  and  permanent  flooding  occasioned 
thereby,  or  for  an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or 
tailings  of  a  mine,  or  for  the  protection  of  water  bearing  lands  from  drought 
therefrom  of  any  character  whatsoever  from  any  adjacent  lands,  or  when  the 
property  is  taken  by  any  mutual  water  system,  county,  city  and  county,  or 
incorporated  city  or  town  or  a  municipal  water  district  or  other  political 
division. 

2.  [Easement.]  An  easement,  when  taken  for  any  other  use ;  provided,  how- 
ever, that  when  the  taking  is  by  a  municipal  corporation,  and  is  for  the  purpose 
of  constructing,  equipping,  using,  maintaining  or  operating  any  works,  roads, 
railroad,  tramway,  power  plant,  telephone  line,  or  other  necessary  works  or 
structures,  for  the  preparation,  manufacture,  handling  or  transporting  of  any 
material  or  supplies  required  in  the  construction  or  completion  by  such  munici- 
pal corporation  of  any  public  work,  improvement,  or  utility,  a  fee  simple  may 
be  taken  if  the  legislative  body  of  such  municipal  corporation  shall,  by  resolu- 
tion, determine  the  taking  thereof  to  be  necessary ;  and  provided,  further,  that, 
when  any  land  is  taken  for  the  use  of  a  by-pass,  or  drainage  way,  or  overflow 
channel,  or  a  levee,  or  an  embankment,  or  a  cut  required  by  the  plans  of  the 
California  debris  commission  referred  to  in  that  certain  act  of  the  legislature, 
entitled  "An  act  approving  the  report  of  the  California  debris  commission 
transmitted  to  the  speaker  of  the  house  of  representatives  by  the  secretary  of 
war  on  June  27,  1911,  directing  the  approval  of  plans  of  reclamation  along  the 
Sacramento  river  or  its  tributaries  or  upon  the  swamp  lands  adjacent  to  said 
river,  directing  the  state  engineer  to  procure  data  and  make  surveys  and 
examinations  for  the  purpose  of  perfecting  the  plans  contained  in  said  report  of 
the  California  debris  commission,  and  to  make  reports  thereof,  making  an 
appropriation  to  pay  the  expenses  of  such  examinations  and  surveys,  and  creat- 
ing a  reclamation  board  and  defining  its  power,"  approved  December  24,  1911, 
or  any  modifications  or  amendments  that  may  be  adopted  to  the  same,  either  a 
fee  simple  or  easement  may  be  taken  as  the  reclamation  board  shall  by  resolu- 
tion determine  may  be  necessary.  Such  resolution  shall  be  conclusive  evidence 
that  a  taking  of  a  fee  simple  or  easement,  as  the  case  may  be,  is  necessary. 

3.  [Right  of  entry.]  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones,  trees,  and  timber  as  maj 
be  necessary  for  some  public  use. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24, 
1874,  Code  Amdts.  1873-4,  p.  355;  April  5,  1911.  Stats,  and  Amdts. 
1911,  p.  618;  June  14,  1913,  Stats,  and  Amdts.  1913,  p.  852.  In  effect 
August  10,  1913. 

ESTATES  SUBJECT  TO  EMINENT  *•  Easement— Water  in  nataral  channel,  ae> 

DOMAIN.  „  1"'"^- 

5.  Same — Taken,  u  not  one  owned  of  defend- 

1.  Construction  of  section.  ant. 

2.  Dam,  sabsnrfoee  of — Taken  for  reservoir.     0.  Fee  simple  and  easement  subject  to. 

3.  Dedication  by  owner  to  pubUc  use— Bars     7.  Bight  of  waj  Involves  taking  of  land. 

condemnation  proceedings.  See,  ante,  i  1287  and  note. 
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I.  Cntiafniptlon  of  ■eeilon. — A  Judi^ment 
condemning  land  for  railroad  purposes  Is 
proper  when  It  awards  only  an  easement  In 
the  land  for  the  right  of  way  for  the  vari- 
ous kinds  of  tracks,  and  the  fee  for  that 
part  of  the  land  to  be  used  for  a  store- 
house, blacksmith  shop,  machine  shop, 
wharves,  otnces,  and  other  substantial 
btilMlngs,  these  belngr  permanent  buildings 
wltliin  the  meaning  of  above  section. — Val- 
Jejo  &  Northern  R.  Co.  v.  Reed  Orchard  Co.. 
169  Cal.  545,  147  Pac.  238. 

Z.  Dam.  »nbiiarfa«!e  of — Taken  for  re*er- 
voir. — Where  the  evidence  shows  that  from 
one-fifth  to  one-third  of  the  entire  bulk  of 
the  material  flUlng'  a  valley  below  the 
plane  of  saturation  is  water,  the  land  In  its 
natural  state  Is  therefore  a  reservoir,  and 
the  fee  simple  may  be  taken  under  this 
section  for  construction  of  a  subsurface 
dam  In  order  to  make  tt  better  serve  pur- 
pose of  reservoir. — City  of  Los  Angeles  T. 
Pomeroy.  124  Cal.  597,  616,  67  Pac.  686. 

3.  Dedication  by  owner  to  pnbllc  nHe— 
Rnrs  condemnation  proceedings.  —  If  the 
plaintiff  ha<l  alleged  that  the  land  sought 
to  be  condemned  had  been  already  dedicated 
by  the  owner  to  the  use  of  the  public  for 
a  street,  it  would  have  alleged  itself  out 
of  court:  for  in  such  case  It  would  have 
shown  the  existence  by  virtue  of  the  dedi- 
cation of  the  only  right  that  could  be  ac- 
quired under  our  statute  by  the  condemn- 
ation proceedings,  namely,  an  easement  In 
the  property  for  street  purposes. — City  of 
San  Jose  v.  Preyschlag,  56  Cal.  8,  10;  City 
of  San  Jose  v.  Reed.  65  Cal.  241,  242,  3  Pac. 
806;  City  of  Xx>a  Angeles  v.  Pomeroy,  124 
Cal.  597,  612,  57  Pac.  686. 

4.  Eaiieni  en  t— Water  In  natnral  chnnnelt 
neqnlred. — By  taking  water  that  In  Its  nat- 
ural channel  runs  over  defendant's  land, 
plaintiff  takes  an  easement  In  lands  of  de- 
fendant. If  plaintiff  by  adverse  use  should 
acquire  the  right.  It  Is  equally  clear  that 
the  Interest  so  acquired  would  be  an  ease- 
ment In  the  land  of  defendant.  There  is  no 
difference  in  the  nature  of  the  same  right 


when  acqufred  by  condemnation  proceed- 
ings.— St.  Helena  Water  Co.  v.  Forbes,  62 
Cal.  182,  184,  45  Am.  Rep.  659:  Lux  v.  Hag- 
gin,  69  Cal.  255.  300.  440.  10  Pac.  674. 

5.  Snme — Taken,  li*  not  one  oivncd  hr  de- 
fendant.— Water  that  runs  over  one's  land 
Is  part  and  parcel  of  his  land.  Legislature 
has  said  that  an  "easement"  In  land  may  be 
taken  for  public  use.  This  does  not  mean 
an  easement  owned  by  the  person  against 
whom  the  right  to  condemn  is  asserted.  In 
other  words,  it  authorizes  the  fee  simple 
of  all  real  property  belonging  to  any  per- 
son to  be  taken  when  needed  for  any  of 
the  public  uses  enumerated  in  subdivision  1 
of  above  section,  and  an  easement  In  all  real 
property  belonging  to  any  person,  to  be 
taken  when  needed  for  any  other  public 
use. — St.  Helena  Water  Co.  v.  Forbes.  62 
Cal.  182.  184,  46  Am.  Dec.  669.  See  Lux  v. 
Haggln,  68  Cal.  266.  440.  10  Pac.  674. 

6.  Pee  ebnple  and  easement  sobject  to. —  • 
Statute  subjects  all  real  property  belong- 
ing to  any'  person  to  right  of  eminent 
domain,  to  be  exercised  in  the  cases  and 
for  the  purposes  therein  stated.  In  other 
words,  it  authorizes  the  fee  simple  of  all 
real  property  belonging  to  any  person  to 
be  taken  when  needed  for  any  of  the  pub- 
lic uses  enumerated  in  subdivision  1  of 
above  section,  and  an  easement  In  all  real 
property  belonging  to  any  person,  to  be 
taken  when  needed  for  any  other  public 
use. — St  Heleia  Water  Co.  v.  Forbes,  62 
Cal.  182,  184,  46  Am.  Dec.  659. 

7.  Right  of  war  involve*  taklns  of  land. 

— In  proceeding  to  acquire  right  of  way  by 
one  railroad  company  across  right  of  way 
of  another  railroad  company  (which  stat- 
utes allow)  and  to  acquire  right  of  way 
over  lands  of  defendant,  an  easement  is 
sought  to  be  acquired  as  provided  In  above 
section.  If  the  easement  Is  not  technically 
an  estate  In  the  land,  the  acquisition  of  the 
right  of  way  Involves  the  taking  of  a 
parcel  of  land,  within  the  meaning  of  the 
statute. — California  So.  R.  Co.  v.  Southern 
Pac.  B.  Co.,  67  Cal.  69,  69,  7  Pac.  123. 


§1240.   PRIVATE  PROPEBTT  DEFINED.    GLASSES  ENXTMERATED. 

The  private  property  which  may  be  taken  under  this  title  includes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  state,  including  tide  and  submerged  lands,  not 

within  the  corporate  limits  of  any  city,  or  city  and  county,  or  to  any  county, 
incorporated  city,  or  city  and  county,  village  or  town,  not  appropriated  to 
some  public  use;  provided,  that  all  sixteenth  and  thirty -sixth  sections^  both 
surveyed  and  unsurveyed,  owned  by  the  state  or  the  United  States,  which  may 
now  or  may  hereafter  be  included  within  the  exterior  boundaries  of  a  national 
reservation,  or  of  a  reserve,  or  within  the  exterior  boundaries  of  lands  with- 
drawn from  public  entry,  shall  be  and  hereby  are  withheld  from  the  operation 
of  this  title  and  shall  not  be  condemned  as  against  the  state  or  the  United 
States ; 
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3.  Laodfl  belonging  to  the  United  States  or  owned  or  held  by  the  United 

States  in  trust,  or  otherwise,  for  any  purpose,  except  lands  owned  or  held  for 
lighthouses,  post-ofBces  or  other  government  buildings,  forts,  arsenals,  or  other 
military  purposes;  and  except  lands  mentioned  in  the  proviso  to  subdivision 
two  hereof; 

4.  Property  appropriated  to  public  use;  but  such  property  shall  not  be  taken 
unless  for  a  more  necessary  public  use  than  that  to  which  it  has  already  been 
appropriated ;  provided,  that  where  any  such  property  has  been  so  appropriated 
by  any  individual,  firm  or  private  corporation,  the  use  thereof  for  a  public 
street  or  highway  of  a  county,  city  and  county,  or  incorporated  city  or  town  or 
the  use  thereof  by  a  county,  city  and  county,  incorporated  city  or  town,  irri- 
gation or  municipal  water-district,  for  the  same  public  purpose  to  which  it  has 
been  so  appropriated,  or  for  any  other  public  purpose,  shall  be  deemed  more 
necessary  uses  than  the  public  use  to  which  such  property  has  already  been 
appropriated;  and  provided,  further,  that  where  property  already  appro- 
priated to  a  public  use  or  purpose,  by  any  person,  firm  or  private  corporation, 
is  sought  to  be  taken  by  a  county,  city  and  county,  incorporated  city  or  town, 
irrigation  or  municipal  water-district,  for  another  public  use  or  purpose,  which 
is  consistent  with  the  continuance  of  the  use  of  such  property  or  some  portion 
thereof  for  such  existing  purpose,  to  the  same  extent  as  such  property  is  then 
used,  or  to  a  less  or  modified  extent,  then  the  right  to  use  such  property  for 
such  proposed  public  purpose,  in  common  with  such  other  use  or  purpose, 
either  as  then  existing,  or  to  a  less  or  modified  extent,  may  be  taken  by  such 
county,  city  and  county,  incorporated  city  or  town,  irrigation  or  municipal 
water- district,  and  the  court  may  fix  the  terms  and  conditions  upon  which  such 
property  may  be  so  taken,  and  the  manner  and  extent  of  t^e  use  thereof  for 
each  of  such  public  purposes,  and  may  order  the  removal  or  relocation  of  any 
structures,  or  improvements  therein  or  thereon,  so  far  as  may  be  required  by 
such  common  use.  But  property  appropriated  to  the  use  of  any  county,  city 
and  county,  incorporated  city  or  town  or  municipal  water-district,  may  not  be 
taken  by  any  other  county,  city  and  county,  incorporated  city  or  town,  or 
municipal  water-district,  while  such  property  is  so  appropriated  and  used  for 
the  public  purposes  for  which  it  has  been  so  appropriated. 

5.  [Irrigation  district  property.]  Property  appropriated  to  any  public  use 
by  any  irrigation  district,  may  be  taken  by  another  irrigation  district  for 
another  public  use  and  purpose,  which  is  consistent  with  the  use  of  such  prop- 
erty for  such  existing  purposes  to  the  same  extent  as  such  property  is  then 
used;  provided,  that  the  right  to  such  limited  use  in  common  shall  include  the 
right  to  enlarge,  change  or  improve  the  property  so  taken;  provided,  further, 
that  such  enlargement,  change  or  improvement  shall  not  interfere  with  the 
original  use  or  any  necessary  extension  or  enlargement  of  such  use. 

6.  Franchises  for  any  public  utility,  and  all  kinds  of  property  of  any  nature 
whatsoever  used,  either  during  the  existence  of  or  at  the  termination  of  said 

franchise,  to  supply  and  furnish  the  service  of  such  public  utility,  but  such 
franchise  or  property  shall  not  be  taken  except  for  a  more  necessary  public  use. 

7.  All  rights  of  way  for  any  and  all  the  purposes  mentioned  in  section  one 
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thousand  two  hundred  thirty-eight,  and  any  and  all  structures  and  improve- 
ments on,  over,  across  or  along  such  rights  of  way,  and  the  lands  held  or  used 
in  connection  therewith  shall  be  subject  to  be  connected  with,  crossed,  or 
intersected  by  or  embraced  within  any  other  right  of  way  or  improvements,  or 
structures  thereon.  They  shall  also  be  subject  to  a  limited  use,  in  common  with 
the  owner  thereof,  when  necessary;  but  such  uses,  crossings,  intersections,  and 
connections  shall  be  made  in  manner  most  compatible  with  the  greatest  public 
benefit  and  least  private  injury; 

[Baxlroad  croBSings.]  no  railroad  main  track  crossing,  outside  the  limits  of 
ary  incorporated  town,  city,  or  city  and  county,  shall  be  at  grade,  unless  the 
party  proposing  such  crossing  at  grade  shall,  at  its  own  sole  cost  and  expense, 
pro'uct  such  crossing  by  the  construction,  operation  and  maintenance  of  an 
interlocking  plant,  with  suitable  signals  and  derails;  but  either  party  to  such 
crossing  may  insist  upon  a  separation  of  grades,  in  which  case  the  cost  of  con- 
structing such  crossing  with  separate  grades  shall  be  equally  divided  between 
the  railroad  companies  concerned ;  and  provided,  further,  that  where  any  such 
crossing  has  been  constructed  at  grade,  either  company  may,  at  any  time  there- 
after, require  a  separation  of  the  grades  at  such  crossing,  each  company  paying 
one-half  of  the  expense  of  such  separation ;  and  provided,  further,  that  the 
foregoing  provisions  shall  not  be  construed  as  requiring  a  separation  of 
grades  where  such  separation  is  physically  impracticable,  and  in  case  of  any 
dispute  or  controversy  as  to  the  physical  practicability  of  any  under-grade  or 
overhead  crossing,  the  same  shall  be  determined  by  the  superior  court  of  the 
county  in  which  such  crossing  is  situate  in  an  action  or  proceeding  brought  by 
either  party  for  that  purpose; 

8.  All  classeB  of  private  property  not  enumerated  may  be  taken  for  public 
use,  when  such  taking  is  authorized  by  law ; 

9.  [Oondemnation  of  state  properly.]  Proceedings  to  condemn  lands  belong- 
ing to  this  state  are  hereby  authorized,  and  must  be  maintained  and  conducted 
in  the  same  manner  as  are  other  condemnation  proceedings  provided  for  in  this 
title;  except,  that  in  such  proceedings  the  summons  and  a  copy  of  the  com- 
plaint must  be  served  on  the  governor,  attorney-general,  and  surveyor-general 
of  this  state. 

10.  [Condemnation  of  United  States  lands.]  Proceedings  to  condemn  any  of 

said  lands  belonging  to  the  United  States  or  owned  or  held  by  the  United 

States  in  trust,  or  otherwise,  for  any  purpose,  are  hereby  authorized;  and  must 

be  maintained  and  conducted  in  the  same  manner  as  are  other  condemnation 

proceedings  provided  for  in  this  title;  except,  that  in  such  proceedings,  the 

summons  and  a  copy  of  the  complaint  must  be  served  on  the  United  States 

district  attorney  for  the  district  in  which  the  land  sought  to  be  condemned  is 

situated  and  also  upon  the  United  States  surveyor-general  for  this  state. 

History:  Exacted  March  11,  1872;  amendment  approved  March  IE 
1901,  Stats,  and  Amdts.  1900-1,  p.  307;  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  126;  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  339, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  487;  April  5,  1911,  Stats,  and  Amdts. 
1911,  p.  620,  repealing  all  acts  and  parts  of  acts  In  conflict  (p.  623)  - 
June  10,  1913,  Stats,  and  Amdts.  1913,  p.  647;  May  21,  1915,  Stats,  and 
Amdts.  1915,  p.  711.   In  effect  August  8,  1916. 
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EMINENT  DOMAIN— PROPERTY  THAT 
M\Y  BE  TAKEN. 

1,2.  As  to  constractiOD  ot  section — Subdi- 
vision  2.  - 

3.  Same — SubdiviBion  3. 

4.  S&me — SabdiTision  4,  \ 

5.  All  real  property— Belonging  to  any 

person. 

6.  Same— Plaintiff  who  is  already  owner 

of  interest  in  land. 

7.  Condemnation  of  water — ^Diversion  at 

dam  —  Compensation  —  Measure  of 
damages. 

8.  Money — Can  not  be  esacted  by  gov- 

ernment. 

9.  Private  lands  belonging  to  state. 

10.  Same — Already  appropriated  to  public 
use. 

11, 12.  "Property  appropriated  to  public  use" 
— Is  private  property. 

13.  Same  —  Not  protected  against  more 

necessary  use. 

14.  Public  road  exiBtiug  upon  private  land. 

15.  Right  of  way  of  one  railroad  by  an- 

other railroad. 

16.  Biparian  rights. 

17, 18,  Second  appropriation  for  like  ase — 
Not  permissible. 
19.  Street-railway  company^ — Taking  prop- 
erty of — Constitutional  law  —  Com- 
pcQsatioQ. 

See.  ante.  !  1237  and  note. 

1.  A*  to  conatrnction  of  ■«rlIon — Subdl- 
vUton  2. — Ttie  state  statutes  do  not  say- 
that  state  lands  reserved  from  sale,  or  state 
lands  not  oITered  for  sale,  stiall  not  be  sub- 
ject to  the  right  of  eminent  domain.  They 
declare  that  all  ot  the  lands  ot  the  state 
shall  be  subject  to  this  right,  savins  such 
lands  alone  as  are  not  devoted  to  public 
use. — Paclllc  Power  Co.  v.  State,  32  Cal.  App. 
175,  162  Pac.  643. 

2.  School  lands  situated  within  the  boun- 
daries of  a  United  States  forest  reservation 
may  be  condemned  In  eminent  domain  pro- 
ceedings Instituted  by  a  public  service  cor- 
poration, where  such  lands  had  been  sur- 
veyed prior  to  the  time  of  the  creation  of 
the  forest  reservation. — Pacific  Power  Co.  v. 
State.  32  Cal.  App.  175,  162  Pac.  643. 

S.  Same  — SnhdlTlsIoB  3.  —  This  subdlvi' 
ston  stands  upon  our  statute  books  without 
the  slightest. efficacy  until  the  United  States 
government  Itself  shall  have  authorized  the 
states  to  bring  Itself  and  Its  land  into  their 
courts. — Deseret  Water,  Oil  &  Irr.  Co.  v. 
California.  167  Cal.  147,  138  Pac.  981. 

4.  Sam^— Sabdivlalon  4. — This  subdivision 
modifies  subdivision  2  of  section  1241,  post, 
and  was  enacted  to  meet  the  case  where  It 
was  proposed  to  condemn  land  already  ap- 
propriated to  public  use.  While  the  court 
win  recognise  as  flnal  the  determination 
of  the  legislative  body  that  the  taking  Is 
necessary   for   public   use,   it   must  also 


recognize  the  existln^^  public  use,  aw*  to 
provide  the  terms  and  conditions  upon 
which  the  existing  use  may  continue  If  In 
fact  the  two  uses  are  capable  of  coexist- 
ing on  the  same  premises. — City  of  Loa  An- 
geles V.  Los  Angeles  Pac.  Co.,  SI  Cat  App. 
100,  169  Pac.  992. 

5.  All  real  property— BcIbbbIbk  to  mmy 
penoB  is  by  statute  subject  to  right  of 
eminent  domain,  to  be  exercised  in  cases 
and  for  purposes  stated. — St.  Helena  Wa'er 
Co.  v.  Forbes.  62  Cal.  182,  184,  45  Am.  R  >p. 
659. 

Am  to  all  proprrtr  being  itnbject  to  rliclit 
of  eminent  domnio,  sec  notes  9  Am.  St.  Rep. 
139.  140;  4  L.  R.  A.  785;  7  L.  R.  A  766;  1 
L.  R.  A.  (N.  S.)  611-61S. 

Am  to  frontages  oa  navigable  wateM.  «ee 

Const.  1879.  art.  XV,  }  I.  I  Hennlng's  Gen- 
eral Laws.  3d  ed..  p.  xcvl. 

An  to  conilemnatlon  of  Mhares  of  mlBority 
Htnckholdrra  of  corporation,  see  note  1 
L.  R.  A.  (N.  S.)  G05-617. 

Am   to   condemnation   of  wnterworka  by 

city,  see  brief  26  U  R.  A  272. 

Am  to  lateral  anpport,  see  note  26  Am.  Rep. 
457-462. 

Am  to  railway  erosaiaga.  see  note  7 
L.  R.  A.  767;  briefs  3  L.  R.  A.  241;  10 
L.  R.  A.  S52. 

Am  to  taking  cemetery  far  pablle  park, 
see  brief  16  L.  R.  A.  180. 

Am  to  taking  city  property  by  fc4crai 
government,  see  brief  69  Lb  R.  A.  723. 

Aa  to  taking  eorpornte  rlghtH  and  fran- 
ehlMea.  see  Const.,  art.  XII,  9  8.  I  Hennlng's 
General  Laws,  3d  ed..  p.  Ixxxvll;  also  notes 
31  Am.  Dec.  372;  83  Am.  Dec.  615;  42  Am. 
Dec.  T2S.  729;  9  Am.  St.  Rep.  137;  4  U  R.  A. 
786;  12  U  R.  A.  220;  IS  L.  R.  A.  (N.  8.)  197: 
brief  31  I^  R.  A.  304. 

As  to  tMe-landa,  see  note  00  U  R.  A.  897. 

6.  Same— PlalntUt  who  la  already  owner 
of  latercat  in  land  may  secure  condemna- 
tion of  outstanding  Interests  in  case  which 
in  other  respects  la  proper  one  for  con- 
demnation.— City  of  Los  Angeles  v.  Pom- 
eroy,  124  Cal.  597,  610.  67  Pac.  68S. 

7.  Coademnatloa  of  watei^-IMvcrolaB  at 
dam— Compensation— Henaa re   of  damage*. 

— Under  the  provisions  ot  subdivision  5  of 
the  above  section  property  appropriated  to 
any  public  use  by  any  Irrigation  district  is 
subject  to  condemnation  under  the  power 
of  eminent  domain,  and  where  another  dis- 
trict or  party  condemns  and  takes  the  water 
impounded  at  the  dam  merely,  the  com- 
pensation Is  to  be  governed  by  the  prin- 
ciples in  which  the  power  of  eminent 
domain  Is  Invoked  and  the  original  Irriga- 
tion district  will  be  entitled  to  such  dam- 
ages only  as  may  Justly  compensate  them 
for  the  taking  of  the  use  ot  the  dam.  there 
being  no  taking  of  the  property  or  the  dam 
itself,  and  no  severance. — Watarford  Irr. 
District  V.  Turlock  Irr.  District.  —  Cat  App^ 
— ,  194  Pac.  787. 
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8.  UoBCT— >K::aB  mot  hm  exacted  br  sov- 
erniaemt  by  right  of  eminent  domain,  ex- 
cepting perhaps  for  direct  use  of  state  at 
large  and  when  state  at  large  is  to  make 

compensation.  .  .  .  The  framera  of  con- 
stitution could  not  have  Intended  to  dele- 
gate to  municipal  corporations  right  of  tak- 
ing money  under  this  power,  because  It  la 
entirely  unnecessary.  Money  can  always  be 
had  by  taxation;  lands  can  not;  and  there- 
fore lands  may  be  taken  by  right  of  eminent 
domain,  but  money  may  not"  .  .  .  "Private 
property  taken  for  public  use  by  right  of 
eminent  domain  Is  not  taken  as  owner's 
share  of  contribution  to  public  burden,  but 
as  so  much  beyond  his  share.  Special  com- 
pensation is  therefore  to  be  made  In  the 
latter  case  becauae  government  ia  debtor 
for  property  ao  taken,  but  not  in  former, 
becauae  payment  of  taxes  Is  duty  and 
creates  no  obligation  to  repay  otherwise 
than  in  proper  application  of  the  tax" 
<  Haggles,  J.,  In  People  ex  rel.  Orlffln  v. 
Mayor  of  Brooklyn,  4  N.  T.  419). — Emery  t. 
San  Francisco  Qold  Co.,  28  Cal.  S4S,  351,  8S3. 

t.    Private  laads  hcloaglng  te  state  may 

be  taken  In  condemnation  proceedings  un- 
der sttbdlvlslon  S  of  above  section.  Bucta 
proceedings  commenced  before  passage  of 
amendment  adding  subdlTlsion  7  were  not 
without  authority. — California  *  N.  R.  v. 
State,  1  Cal.  App.  14S,  144,  81  Pao.  »71. 

Saflie--Alreadr  appropriated  te  pab- 
Uc  Bse. — Lands   belonging   to  state   or  to 

municipality  which  have  already  been  ap- 
propriated to  public  use  can  not  be  taken 
under  eminent  domain  for  another  public 
use. — Marin  County  Water  Co.  v.  Marin 
County,  145  Cal.  586,  58S,  79  Pac  282. 
See  par.  13,  this  note. 

11.  "Property  appropriated  to  public 
nae** — Is  private  propertri  and  to  condemn 
right  of  way  by  one  railroad  over  right  of 
way  of  another  railroad  company  is  taking 
of  private  property  for  public  use. — Boca  dc 
L-  R.  Co.  T.  Sierra  Valley  R.  Co.,  »  CaL 
App.  S4«,  84  Pac.  298,  304. 

12,  Property  and  franchises  of  corpora- 
tions as  well  as  of  Individuals,  although 
dedicated  to  public  uses,  may  be  taken  tor 
other  public  uses. — Southern  Pac  R.  Co. 
V.  Southern  Cal.  R.  Co.,  Ill  CaL  881,  288,  48 
Pac.  602. 

As  to  crastmetlm  of  telegraph  Use 
aleag  right  of  way  of  railroad,  see  briefs 
46  U  R.  A.  823;  60  R.  A.  146,  88  L.  R.  A. 
948. 

As  t«  layiag  street  across  raOroad  traek 
■■d  throach  railroad  yards,  see  brief  87 
li.  R  A.  180. 

Aa  to  HMre  acceasary  pablle  ase.  see  par. 
13,  this  note;  also,  post.  1 1841  and  note 
pars.  81,  88. 

As  to  rale  that  where  tw*  pablle  aaes  eaa 
ataad  togctfccr  wttboat  Impairment  of  one 
by  other  tbey  asoat  staad.  sea  note  61 
U  R.  A.  849. 


As  to  takiag  property  by  eailacat  domata 
where  cxclaalvc  prlvlleses  or  fraaehlscs 
have  bcea  graated.  see  note  9  Am.  St.  Rep. 
140-142. 

Ae  to  takiag  property  devoted  to  one  pab. 
He  nee  for  aaotber  pubiie  ase,  see  notes  40 
Am.  Rep.  748.  749;  24  Am.  Rep.  561,  6S2;  9 
Am.  St.  Rep.  189;  1  L.  R.  A.  787,  790;  60 
L..  R.  A.  383. 

13.  Same  —  Not  protected  agalnat  more 
accessary  nse< — It  is  property  appropriated 
to  public  use  which  Is  under  subdivision  8 
of  above  section  protected  from  condemna- 
tion, except  "for  a  more  necessary  public 
use";  and  aa  to  lands  owned  by  defendant, 
hut  which  have  not  been  thus  appropriated, 
and  are  not  Hkely  in  future  to  be  needed 
for  existing  public  use.  Inhibition  does  not 
apply. — Southern  Pac.  R.  Co.  v.  Southern 
Cal.  R.  Co.,  Ill  Cal.  281,  229,  48  Pac.  602; 
Eureka  A  K.  R.  Co.  v.  California  A  N.  R. 
Co.,  48  C.  O.  A.  617,  109  Ped.  Rep.  609,  612. 

See  par.  10,  this  note;  also,  post,  1 1241 
and  note  pars.  81,  82. 

14.  Pablle  road  calstlag  npoa  private 
land  by  virtue  of  easement  in  favor  of 
county  for  uses  of  highway  may  be  ap- 
propriated under  right  of  eminent  domain 
by  water  company  engaged  in  supplying 
pure  and  fresh  water  to  inhabitants  of 
county,  for  purpose  of  constructing  and 
maintaining  dam  and  reservoir  thereon, 
when  such  use  Is  more  necessary  public  use 
tban  Is  that  of  road.  Such  appropriation 
Is  not  of  public  land  appropriated  to  public 
use,  under  subdivision  2  of  above  section, 
but  of  private  lands  which  had  been  appro- 
priated to  public  use  and  which  could  be 
taken  for  more  necessary  public  use  than 
that  to  which  It  had  been  already  appro- 
priated, under  subdivision  3. — Marln  County 
Water  Co.  v.  Marln  County,  146  Cal.  686,  888, 
79  Pac.  882. 

15.  Right  of  way  of  oac  railroad  by  aa- 
otber railroad,^ — ^Appropriation  of  portion  of 
right  of  way  of  railroad,  not  essential  to  Its 
enjoyment  of  Its  franchise  and  property  as 
such,  by  another  railroad  where  essential 
to  construction  and  existence  of  the  latter. 
Is  to  and  for  more  necessary  public  Use; 
and  fact  that  some  Interference  may  be 
occasioned  thereby,  but  which  does  not  ma- 
terially curtail  rights  and  privileges  of 
former,  does  not  take  ease  out  of  whole- 
some rule  adopted  by  our  code.  Thus, 
where  one  railroad  company  acquires  right 
of  way  one  hundred  feet  In  width  along 
ctty  street  and  maintains  Its  road  along 
center  thereof,  side  portion  being  used  for 
spur  tracks,  signal  stations,  etc.,  another 
road  may  acquire  right  of  way  along  and 
upon  such  side  portion  thereof. — Southern 
Pac.  R.  Co.  V.  Southern  Cal.  R.  Co.,  Ill  Cal. 
221,  281,  238,  48  Pac.  808. 

As  to  takiag  laad  of  oae  railroad  eoai- 
paay  by  aaotber,' see  notes  84  Am.  Rep.  661, 
662;  18  Za  R.  A.  820;  IS  L.  R.  A.  (N.  S.)  197; 
briefs  8  U  R.  A.  241;  31  L.  R.  A.  804. 
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Am  to  rtghtH  of  way  thronvli  Monntala 
TBura.  cauyonM.  cte,  see  note  4  L.  R.  A.  791. 

Itt.  Riparian  rlsbta.  —  Rlgrht  of  private 
individual  to  enjoy  flow  of  water  In  Ita 
natural  channel  upon  and  alon?  his  land 
is  property  ri^ht  which  cornea  within  cate- 
gory of  real  property  and  may  be  taken 
for  purpose  of  supplying  town  with  fresh 
water. — St.  Helena  Water  Co.  v.  Forbea,  62 
Cal.  182.  183.  45  Am.  Rep.  669. 

Am  to  takinc  riparian  rlsiits.  Bee  note  16 
Am.  St.  Rep.  6H.  615;  brief  33  L.  R.  A.  648. 

17.  Second  appropriatlan  for  like  nne— 
Nat  pemlaaible.^ — "General  principle  is  well 
settled  and  has  been  applied  In  great  va- 
riety of  cases,  that  land  already  legally  ap- 
propriated to  public  use  la  not  to  be  after- 
ward taken  for  like  use  unless  Intention 
of  legtslature  that  It  should  be  so  taken 
has  been  manifested  In  express  terms  or  by 
necessary  Implication"  (Chief  Justice  Gray 
In  Boston  &  M.  R.  Co.  v.  Lowell  &  L.  R. 
Co.,  124  Mass.  3G8).  Authorities  In  sup- 
port of  this  proposition  are  numerous  and 
usually  uniform  (see  cases  discussed  by  Mr. 
Justice  Gray).  These  cases  in  the  main  In- 
volve circumstances  under  which  former 
and  later  use  may  not  stand  together,  or, 
in  other  words,  cases  In  which  later  use 
must  supersede  former.    This  general  rule 


does  not  apply,  however,  where  later  use 
does  not  prevent  former  use. — Southern  Pac. 
R.  Co.  V.  Southern  Cal.  R.  Co.,  Ill  Cal.  221, 
227,  228,  43  Pac.  602. 

18.  Land  appropriated  by  one  company 
for  purposes  of  railroad  and  necessary 
thereto  can  not  subsequently  be  condemned 
by  another  company  for  like  use. — Contra 
Costa  Coal  Mines  R.  Co.  v.  Moss,  23  Cal. 
323.  330. 

Am  to  taking  property  already  appro* 
prlatcd  ta  pnblle  as«  for  immm  paMle  nac. 

see  notes  4  L.  R.  A.  789-791,  7  L.  R.  A.  76C. 

IS.  strect-rallroad  eoBpaar^-Taklag  of 
property  of— ^onatltntlonal  law— CwMpen- 
aatlon. — The  taking  of  property  of  a  street 
railroad  for  street  purposes,  longitudinally 
covering  the  right  of  way  of  the  street- 
railroad  company,  constitutes  a  taking  of 
the  railroad  company's  property  within  the 
meaning  of  article  I,  section  14  of  the  con- 
stitution providing  that  private  property 
is  not  to  be  taken  for  public  use  without 
Just  compensation  and  In  view  of  the  pro- 
visions of  subdivision  4  of  the  above  section 
providing  that  the  court  may  fix  the  terms 
and  conditions  upon  which  property  may 
be  taken.  Investing  In  the  city  the  right  to 
regulate  the  same. — City  of  Los  Angeles 
Allen,  ii  Cal.  App.  6fi3,  163  Pac.  «97. 


§  1241.  FACTS  NE0E8SART  TO  BE  FOUND  BT  COURT  BEFORE  CON- 
DEMNATION. Before  property  can  be  taken,  it  must  appear ; 

1.  That  the  use  to  which  it  is  to  he  applied  is  a  use  authorized  by  law; 

2.  That  the  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the  public  use  to  which  it 
is  to  be  applied  is  a  more  necessary  public  use ;  provided,  that  where  such  prop- 
erty has  been  so  appropriated  by  any  individual,  firm  or  private  corporation, 
the  use  thereof  for  a  public  street  or  highway  of  a  mtuiicipal  corporation,  or 
the  use  thereof  by  a  municipal  corporation  for  the  same  public  purpose  to 
which  it  has  been  so  appropriated,  shall  be  deemed  more  necessary  uses  than 
the  public  use  to  which  such  property  as  been  already  appropriated. 

History:  Enacted  .March  11,  1872;  amendment  approved  April  5, 
1911,  Stats,  and  Amdts.  1911,  p.  282,  repealing  all  acts  and  ports  of 
acts  In  conflict,  p.  623;  June  10,  1913.  Stats,  and  Amdts.  1913,  p.  549. 
In  effect  August  10,  1913. 

12, 13.  Same — Same — Where  public  use  is  de- 
clared by  special  statute. 

14.  Construction  of  section — Head-note  to 

be  considered. 

15.  Same — Subdivision  2, 

16.  Same — Subdivision  3. 

17.  Highway  —  Pleading  —  Determination 
as  to  necessity. 

18.  Same  —  Determination   by   board  of 
supervisors — Conclusive. 

19.  Issues  presented  —  Verdict  and  dam- 
ages— Necessity  for  further  findings. 

20.  Necessary  to  public  use. 
21-  24.  Same — Anticipated  needs  to  be  coii> 

sidered. 


EMINENT  DOMAIN— PACTS  NECES- 
SARY TO  CONDEMNATION. 

I,  2.  Authorized  public  use — Evidence. 

3.  Same — Extent  of  inquiry. 
4-  6.  Same — Power  of  court  to  determine. 

7.  Same  —  Same  —  Code  eommiBsioners' 

note. 

8.  Same — Same  —  Railroads  coneern  the 

public  interest  as  matter  of  legal 
judgment. 

9,10.  Same — Same — Roads  are  among  pub- 
lic uses  declared  by  legislature — 
Court  can  not  inqhire  into  necessity. 
11.  Same— Same — Where  the  public  use  is 
declared  by  general  statute. 
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25.  Burden  of  proof — Upon  tbe  plaintiff. 

26.  Same — Jury  must  determine  whether 

taking  is  necessary  for  use  stated. 
27-30.  Same — Location  moat  compatible  with 
public  good. 

31.  Same — More  necesaary  public  use. 

32.  Same  —  Same  —  Provision   not  appli- 

cable, when. 

33.  Same  —  Necessity  of  public  use  need 

not  be  proved. 

34.  Same  —  Public  convenience  —  la  not 

such  a  necessity  aa  authorizes  tbe 
exercise  of  the  right. 

35.  Same — Same — Question  of  fact. 

36.  Same — Saving  of  expense. 

37.  Proof  of  incorporation  of  munieipalitj 

— When  plaintiff. 

38.  Terms  upon  which  tbe  right  of  emi- 

nent domain  xobj  be  enforced. 

See,  ante,  S  1237  and  note. 

1.  Aathorlsed  public  «m  —  BTldnice.  — 
Mere  fact  of  existence  of  corporation  plain- 
tiff, organised  for  purpose  of  operating 
railroad,  proves  no  more  than  would  exist- 
ence of  natural  person  seeking  to  condemn 
under  authority  of  atatute. — Hadera  R.  Co. 
V.  Raymond  Granite  Co.,  S  Cal.  App.  668,  S7 
Pac.  27.  SO. 

2.  Here  fact  of  organization  and  exist- 
ence of  corporation  to  build  a  railroad  to 
connect  with  a'n  existing  railroad  and  to  be 
a  branch  thereof,  does  not  render  such  use 
not  a  public  one,  or  the  fact  that  all  the 
stockholders  In  such  corporation  are  stock- 
holders In  the  existing  railroad's  corpora- 
Moh,  does  not  render  the  use  a  private  one. 
— ^Madera  R.  Co.  v.  Raymond  Granite  Co., 
3  Cal.  App.  66S,  87  Pae.  27. 

Aa  to  aath«irteed  ww.  see,  ante,  {  1288  and 
note, 

Aa  to  wken  qaeatloM  of  oxIateMve  of  yh- 
tlc  mmy  be  determlaed  by  eoarta,  see 

notes  42  Am.  St.  Rep.  406,  407;  88  Am.  St. 
Rep.  928-946:  brief  70  L.  R.  A.  478. 

S.  Same — Bxt«at  of  Inquiry. — Good  faith 
of  corporators  of  plaintiff  corporation  can 
not  be  inquired  into  In  proceedings  in  emi- 
nent domain,  for  purpose  of  determining 
public  or  private  character  of  use. — Madera 
R.  Co.  v.  Raymond  Granite  Co..  8  Cal.  App. 
668,  87  Pac.  27,  31. 

4.  8am»— Power  of  court  to  dctermlBC, — 
It  is  the  function  of  legislative  department 
to  determine  In  first  instance  what  shall 
constitute  a  public  use  and  whether  any 
'  private  property  shall  be  taken  for  such 
use.  ...  It  Is  not  to  be  held,  however, 
that  mere  declaration  by  legislature  that 
object  for  which  private  property  may  be 
taken  is  public  use  will  preclude  owner 
from  contesting  riKht  to  deprive  him  of  his 
property.  If  It  is  sought  to  condemn  prop- 
erty for  use  which  Is  evidently  private,  or 
to  accomplish  some  purpose  which  is  not  of 
public  character,  courts  will  disregard 
legislative  declaration  that  such  use  Is  pub- 


lic. Declaration  by  legislature  Is  entitled 
to  gruat  consideration,  and  if  purpose  for 
which  condemnation  Is  sought  Is  clearly 
for  public  use,  or  one  which  In  ordinary 
acceptation  or  experience  expresses  public 
use.  it  will  be  conclusive  upon  the  Judi- 
ciary; but  if  it  Is  clear  that  it  is  for  private 
purpose,  legislative  declaration  will  be  of 
no  avail.  So,  too.  If  It  can  be  shown  by  ex- 
trinsic evidence  that  end  sought  to  be  ac- 
complished Is  not  of  public  character,  but  Is 
solely  for  private  purposes,  condemnation 
will  be  denied  as  being  In  excess  of  legis- 
lative power. — County  of  San  Mateo  v. 
Coburn,  130  Cal.  681,  634,  63  Pac.  78.  621: 
Lindsay  Irr.  Co.  v.  Mehrtens,  97  Cal.  676, 
679.  32  Pac.  802;  Consolidated  Channel  Co. 
V.  Central  Pac.  R.  Co.,  81  Cal.  269,  273. 

6.  Determination  as  to  whether  or  not 
right  of  eminent  domain  should  be  exer- 
cised, and  aa  to  what  lands  are  necessary 
to  be  taken  In  the  exercise  of  that  right.  Is 
political  and  legislative  question  and  not 
Judicial  one.  Its  determination  rests  exclu- 
sively with  legislature  or  with  such  subor- 
dinate legislative  bodies  as  It  may  be  prop- 
erly devolved  upon,  and  question  of  whether 
exercise  of  power  Is  wise  or  not  is  one 
with  which  Judicial  department  has  no  con- 
cern. Question  as  to  whether  a  given  use 
Is  In  fact  a  public  use  may  be  Inquired  into 
by  courts,  but  that  question  determined  In 
the  affirmative,  the  power  of  the  court  in 
conflned  to  seeing  to  It  that  burdens  cast 
upon  citizen  are  In  conformity  with  meth- 
ods prescribed  by  legislature,  and  that 
those  methods  are  not  In  conflict  with  fun- 
damental rights  of  the  people. — Wulzen  v. 
Board  of  Supervisors,  101  Cal.  IS,  21,  40  Am. 
Bt.  Rep.  17,  86  Pac.  363;  County  of  Siskiyou 
T.  Qamlich,  110  Cal.  94,  98.  42  Pac.  468;  Pool 
V.  Simmons,  134  Cal.  621,  626,  66  Pac.  872. 

6.  When  legislature  has  determined  a 
given  purpose  to  be  a  public  purpose  the 
courts  will  so  consider  It  unless  they  can 
see  at  first  blush  that  it  Is  not  possible  that 
it  could  be  such. — Stockton  A  V.  R.  Co.  t. 
City  of  Stockton.  41  Cal.  147.  176. 

T.    Sane  —  Same  —  Code  eovnlsaloaera* 

■ote. — "There  Is  no  doubt  that  legislature 
has  power  to  declare  that  taking  of  prop- 
erty Is  necessary  or  expedient.  There  Is  a 
question,  however,  as  to  whether  action  of 
legislature  In  declaring  certain  use  to  be 
public  use  can  be  reviewed  by  courts.  On 
this  question  authorities  are  conflicting. 
Above  section  does  not  conflict  with  either 
view  of  case,  leaving  question  open." 

8.  Sauie— Same — Rallroaio  coaceru  pub- 
lic Interest  aa  matter  of  Icsal  Judsmcatt 

and  however  that  use  may  he  opposed  to 
fact  In  the  case  at  bar  makes  no  difference, 
action  of  legislature  on  the  question  not 
being  open  to  review  by  the  Judicial  de- 
partment of  the  government. — Napa  Valley 
R.  Co.  V.  Napa  County.  30  Cal.  435,  437; 
Stockton  ft  V.  R.  Co.  V.  City  of  Stockton,  41 
Cal.  147,   169,   178,  192;  Madera  R.  Co.  v. 
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Raymond  OranlU  Co.,  1  Cal.  App.  €68,  87 
Pac.  a,  tt. 

9.  Saaae— Same — RMrfls  are  aaoac  pnblle 
mmtm  declared  br  l«sl«latuc— Conrt  can  mot 
la«nlre  lato  aeceaaltr  (or  hichway.  Its  loca- 
tion and  extent,  as  theae  are  matters  of 

political  and  leKlslatlre  character.  In  the 
case  of  roadB  the  statute  has  established  a 
tribunal  for  determining:  these  questions — 
the  board  of  supervisors.  If  this  tribunal 
proceeds  In  accordance  with  provisions  of 
statute  It  acquires  Jurisdiction  to  determln« 
these  questions,  and  Its  determination  1« 
not  subject  to  collateral  attack.  In  a  pro- 
ceeding thereafter  by  the  public  to  con- 
demn right  of  way  for  such  public  road 
court  Is  not  authorized  to  review  action  of 
board  of  supervisors  In  determining  these 
questions. — County  of  San  Mateo  v,  Coburn, 
130  Cal.  €31,  636,  68  Pac  78,  621;  Madera  R. 
Co.  V.  Raymond  Granite  Co.,  S  CaL  App.  668, 
87  Pac.  97,  29. 

10.  It  Is  the  province  and  is  made  the 
duty  of  board  of  supervisors  to  decide  the 
questions  whether  use  to  which  land  Is  to 
be  applied  is  use  authorized  by  law  and  that 
taking  Is  necessary  to  such  use.  In  all 
cases  where  private  property  la  taken  for 
highway  purposes,  under  sections  8681,  etc., 
of  the  political  code.  Necessity  of  use. 
Its  public  character,  route  and  termini  of 
road,  land  necessary  therefor,  and  apparent 
ownership  thereof  are  to  be  determined  by 
that  body  before  steps  can  be  initiated  in 
courts  for  Its  condemnation  for  road  pur- 
poses.—Tehama  County  T.  Bryan,  68  Cal. 
67,  63.  8  Pac.  678. 

11.  Same  —  Same  —  Where  pnbUc  nse  Is 
declared  by  general  atatnte,  enumerating 
the  many  objects  that  are  thus  designated, 
courts  are  not  precluded  from  determining 
from  all  circumstances  whether  or  not  in 
the  particular  Qase  the  purpose  Is  a  public 
use. —  Uadera  R.  Co.  v.  Raymond  Qranlte 
Co.,  3  Cal.  App.  668,  87  Pac.  27.  SO. 

1&  Same — Same— Where  pnMle  ue  la  de- 
clared by  special  atatole.— A  distinction  is 
taken  between  cases  where  legislature  has 
by  special  act  authorized  taking  of  prop- 
erty for  particular  purposes  and  cases 
where  public  use  la  declared  by  general 
statute,  enumerating  the  many  objects  that 
are  thus  designated.  Amongst  cases  con- 
cerning the  former  class  are:  Napa  Valley 
R.  Co.  V.  Napa  County,  80  Cal.  436;  Stock- 
ton *  V.  B.  Co.  V.  City  of  Stockton,  41  Cal. 
H7;  Contra  Costa  Coal  Mines  R.  Co.  v.  Moss, 
23  Cal.  324;  Madera  R.  Co.  v.  Raymond 
Granite  Co.,  3  Cal.  App.  668.  87  Pac.  27. 

13.  Where  public  character'  of  railroad 
has  received  special  recognition  by  passage 
of  a  special  act  courts  will  not  undertake 
to  determine  whether  use  is  in  fact  a  public 
or  private  use. — Contra  Costa  Coal  Mines  R. 
Co.  V.  Moss.  2S  Cal.  324.  327. 

14.  Constmctlon  of  seetlon  —  Head-note 
to  be  eoasldcrcd.. — The  head-note  to  above 
section  Is  a  part  of  the  law  and  should  be 
consulted  In  determining  the  will  of  the 


legislature.— San  Joaquin  &  Kings  River 
Canal  &  Irr.  Co.  v.  Stevlnson,  26  Cal.  App. 
274,  277,  affirmed  by  the  Supreme  Court, 
26  CaL  App.  S8S,  147  Pac.  268. 

15.  SauM— SnMlvlslon  8. — ^The  provisions 
Of  subdivision  8  are  modified  by  subdivision 
4  of  section  1240,  ante,  which  was  enacted  to 
meet  the  specifically  designated  case  where 
it  Is  proposed  to  condemn  land  already  sub- 
ject to  public  use. — City  of  IjOS  Angeles  v. 
Los  Angeles  Pac.  Co..  81  Cal.  App.  100,  169 
Pao.  »92. 

le.  Same — SDhdlTlslen  X. — L«nd  can  only 
be  taken  for  a  public  use,  and  If,  in  fact, 
the  plaintiff  claiming  a  right  to  condemn 
land  for  a  public  use  really  Intends  to  de- 
vote It  to  a  private  nee.  thia.  If  proven, 
would  be  BUSIclent  to  defeat  the  action. — 
ValleJo  ft  Northern  R.  R.  Co.  Reed  Orch- 
ard Co.,  169  Cal.  64S,  147  Pac.  238. 

17.  Hli^way^-Pleadlng  —  DctcrmlutlOB 
as  to  naceaalty. — ^Under  the  provisions  of 
the  above  section  as  It  was  amended  In 
1918,  In  an  action  brought  on  behalf  of  a 
county  to  enforce  condemnation  of  a  strip 
of  land  for  public  road  purposes  It  Is  not 
necessary  that  It  should  appear  by  the  alle- 
gations of  the  complaint  that  the  board  of 
supervisors  had  In  a  formal  way  by  reao- 
lution  declared  the  existence  of  the  public 
necessity  for  the  laying  out  of  the  road 
and  the  taking  of  the  property,  where  it  Is 
alleged  that  all  the  steps  required  to  be 
taken  by  sections  2681,  etc..  of  the  Political 
Code,  from  the  filing  of  a  petition  by  free- 
holders, including  bearing  on  report  of 
viewers,  and  the  fixing  of  damages  by  the 
board,  had  been  taken  by  the  board  of 
supervisors. — Riverside  County  v.  Alberblll 
Coal  ft  Clay  Co.,  84  Cal.  App.  638,  168  Pac 
152. 

la  SsHe  — Detenalaatlra  by  beard  •t 
anpervlsoni  — ConeliialTe.  —  The  determina- 
tion by  the  board  of  supervisors,  after  com- 
pliance with  the  provisions  of  sections  2681. 

etc.,  of  the  Political  Code  to  estop  a  public 
road.  Is  conclusive  as  to  the  necessity  for 
such  a  road  and  as  to  the  location  of  the 
road,  and  the  amendment  of  1913  to  the 
above  section  has  in  nowise  changed  the 
law  In  this  respect. — Riverside  County  v. 
Alberhlll  Coal  ft  Clay  Co.,  S4  Cal.  App.  S38, 
168  Pac  162. 

19.  laspca  presented-  Verdict  and  daa»- 
ages— Neccaslty  for  farther  tadlaga.  —  In 

an  eminent  domain  proceeding,  the  verdict 
of  a  Jury  as  to  the  value  of  the  land  sought 
to  be  taken  does  not  constitute  a  decision 
In  the  cause,  but  the  court  Is  required, 
under  the  provisions  of  the  above  section, 
to  determine  the  fact  that  there  exists  the 
necessity  for  subjecting  the  property  to 
public  use,  regardless  of  whether  the  an- 
swer of  the  defendant  constitutes  a  denial 
of  such  allegation  of  the  complaint. — Hln- 
shaw  T.  Superior  Court.  45  CaL  App.  106, 
187  Pac.  41,  following  the  doctrine  In  8ai, 
Joaquin  ft  Kings  River  Canal  ft  Irr.  Co.  v. 
Stevlnson,  SO  CaL  App.  406,  16S  Pac  768. 
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atk  Ncceunrr  to  pabllc  niie. — Tbere  la  no 
doubt  of  proposition  that  before  land  can 
be  taken  Cor  public  use  it  muet  appear  that 
taking  la  necessary  for  such  use. — Spring 
Valley  Water  Works  t,  Drinkhouse,  82  CaL 
E28.  S82,  28  Paa  681. 

31.  Sane — AatlelpBted  mecde  te  be  e«a- 
alderetf. — Where  water  company  supplying 
city  with  water  is  seeking  to  condemn  land 
which  it  claims  is  necessary  for  reservoir 
Bite,  not  only  present  demands  of  the  pub- 
lic upon  plaintiff,  but  those  which  may  be 
fairly  anticipated  on  account  of  the  future 
growth  of  the  city,  are  to  be  considered. — 
Spring  Valley  Water  Works  v.  Drinkhouse, 
92  Cal.  528,  532,  28  Pac.  681. 

22.  As  to  necessity  of  right  of  way  for 
railroad,  existence  of  public  use  and  the 
location  through  defendant's  land  establish 
the  necessity. — San  Francisco  ft  S.  J.  V.  R. 
Co.  T.  Levlston,  134  Cal.  412,         66  Pac.  473. 

23.  In  condemning  land  for  use  as  reser- 
voir site  for  purposes  of  supplying  city 
with  water,  future  needs  of  city  may  be 
considered  In  determining  necessity  of  con- 
demnation.— City  of  IMS  Angeles  Pom- 
eroy,  124  Cal.  697,  646,  67  Pac.  685. 

24.  When  city  or  town  decides  by  appro- 
priate proceedings  that  an  alley  is  deslp* 
able,  and  Institutes  condemnation  proceed- 
ings for  right  of  way  therefor,  it  is  only 
required  to  prove  that  taking  of  the  prop- 
erty sought  to  be  condemned  is  necessary 
for  purposes  of  an  alley.— City  of  Santa 
Ana  V.  Brunner,  1S2  Cal.  2S4,  235,  237,  64 
Pac.  287. 

25.  Burden  of  proof  — Upon  plaintiff. — 

Bvidence  must  be  sufflclent  to  show  that 
land  is  reasonably  acquired  for  purpose  of 
effecting  object  or  carrying  on  business  for 
which  plaintiff  was  organized. — Spring  Val- 
ley Water  Works  t.  Drlnkhouae,  92  CaL 
528.  582,  28  Pac.  681. 

as.  Same  ■  Jmry  wmmmt  detentlMa  wketker 
taklBV  Is  neccMiary  for  use  stated  in  com- 
plaint, where  Jury  has  not  been  waived.— 
Wilmington  C.  *  R.  Co.  v.  Domlngues.  60 
Cal.  606.  606. 

27.  Same— Location  neat  eompatlUe  with 
public  good. — Failure  to  prove  that  location 
of  sewer  is  most  compatible  with  greatest 
public  good  and  least  private  Injury  is  not 
ground  for  nonsuit  where  there  is  no  evi- 
dence that  such  sewer  (an  outfall  sewer 
leading  from  city  to  sewer  farm)  as  it  is 
proposed  to  construct  It,  will  be  more  of  a 
nuisance  than  any  other  sewer  would  be. 
Sewers  are  In  fact  a  necessary  evil,  but 
when  they  are  planned  and  constructed 
with  reasonable  regard  to  results  of  sani- 
tary teachings  they  are  authorized  by  stat- 
ute.— City  of  Pasadena  v.  Stimson,  91  Cal, 
238,  254,  255,  27  Pac.  604. 

Ab  to  •howlng  that  loeatloa  of  right  of 
way  Is  noMl  compatible  wltb  greatest  pab- 
llc beneSt  aad  least  private  lajary,  see,  ante, 
t  1240,  subdivision  6  and  note;  also,  post, 
i  1242  and  note. 
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28.  Fact.  If  proved,  that  another  equally 
desirable  and  convenient  line  could  be  had 
by  changing  it  to  another  place  and  pass- 
ing over  other  grounds  does  not  show  that 
land  sought  to  be  taken  Is  not  necessary  for 
use  of  plaintiff. — California  Cent.  R.  Co.  v. 
Hooper,  76  Cal.  404,  412,  18  Pac.  599.  See 
Rialto  Irr.  Dlst.  v.  Brandon,  108  Cal.  884, 
387,  S7  Pac.  484. 

29.  Evidence  offered  to  prove  that  route 
of  proposed  sewer  outfall  is  not  so  good  as 
one  that  might  have  been  selected,  and  that 
it  would  be  greater  private  injury,  should 
not  be  excluded.  So  held  where  offered 
testimony  was  to  effect  that  witness  had 
surveyed  a  route  1.432  feet  shorter  than  that 
proposed.  Upon  a  better  grade,  through 
lands  not  so  thickly  settled. — City  of  Pasa- 
dena V.  Stimson,  91  Cal.  238,  259,  27  Pac. 
604. 

80.  When  attempt  Is  made  to  show  that 
location  Is  unnecessarily  injurious,  proof 
ought  to  be  clear  and  convincing,  for  other- 
wise no  location  could  ever  be  made.  Selec- 
tion of  particular  route  is  committed  in  first 
instance  to  person  in  charge  of  use.  and 
unless  there  is  something  to  show  an  abuse 
of  discretion,  propriety  of  his  selection 
ought  not  to  be  questioned. — City  of  Pasa- 
dena V.  Stimson,  91  Cal.  238,  256-257.  27 
Pac  604. 

»1.  Saaic — Mora  necessary  pabllc  use- 
That  question  whether  or  not  intended  use 
is  "a  more  necessary  public  use"  is  ques- 
tion for  legislature  to  decide,  and  not 
courts,  has  been  urged.  Conceding  that 
such  may  be  general  rule,  court  held,  con- 
cerning particular  use  in  question  (use  of 
portion  of  public  road  by  railroad),  that 
legislature  has  specifically  and  directly  au- 
thorised railroads  to  "construct  their  roads 
across,  along,  or  upon  .  .  .  any  .  ,  .  ave- 
nue or  highway."— Madera  R.  Co.  v.  Ray- 
mond Granite  Co.,  8  Cal.  App.  568^  87  Pac 
27,  31.  See  Areata  v.  Areata  &  M.  R.  Co.,  92 
Cal.  639.  28  Pac  675;  Southern  Pac  R.  Co 
v.  Ferris.  93  Cal.  263,  18  L.  R.  A.  610,  S8  Pac 
828:  Montgomery  v.  Santa  Ana  Westminster 
R.  Co.,  104  Cai.  186,  43  Am.  St  Rep.  89,  26 
Li.  R.  A.  654,  37  Pac.  786. 

See,  post,  [  1244  and  note  pars.  85-87. 

Aa  to  tafclas  (or  Bore  neecseair  pabllc 
«se.  see.  ante,  1 1240,  aubdlvlslons  8,  4,  and 
note. 

Sa.  Same — Same  —  Provision  not  appli- 
cable, when. — Where  same  land  can  be 
subjected  to  second  servitude  without  dis- 
turbing the  first,  subdivision  3  has  no  appli- 
cation. Where  It  la  clearly  shown  that  sewer 
when  constructed  would  not  Interfere  with 
use  of  highway  and  that  during  Its  con- 
struction such  use  would  not  be  seriously 
interrupted,  there  Is  no  necessity  of  show- 
ing that  new  use  would  be  superior  to  one 
to  which  property  was  already  appropri- 
ated.—Pasadena  T.  Btlmaon.  91  CaL  288  266 
27  Pac.  604. 

sa.  Same — Neecasltr  of  pablle  use  need 
aot  be  proved.- When  city  or  town  decides 
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for  itself,  u  It  may  da,  that  a  flewer  ia  de- 
atrable.  It  la  not  bound  to  prove  that  such 
seWer  is  necessary,  but  only  that  taking 
of  property  It  seeks  to  condemn  Is  neces- 
sary (or  construction  of  the  sewer.  When 
It  shows  that  use  to  which  property  Is  to 
be  applied  is  public  use,  Inquiry  on  that 
head  Is  closed.  Facts  proved  held  sufll- 
cient. — City  of  Pasadena  v.  Stimson,  91  Cal. 
238.  253,  27  Fac.  604. 

34.  Same  —  Pnblle  eoavei^eace  —  Is  mot 
■ndi  ■  nceemlty  aa  antharlaca  the  exerclsa 
of  the  ricU  of  eminent  domain.  A  flndlnv 
that  a  taking  of  land  would  be  a  great  con- 
venience does  not  satisfy  the  requirements 
of  code. — Spring  Valley  Water  Works  v. 
San  Mateo  Water  Works,  64  Cat.  123,  131,  2S 
Pac.  447. 

35.  Ssrae— Qaestlon  of  fact.  —  Necessity 
of  taking  land  for  public  use  Is  question  of 
fact  to  be  determined  by  court  or  Jury  in 
view  of  all  the  evidence  In  the  case. — 
Spring  Valley  Water  Works  v.  Drinkhouas* 
92  Cal.  528,  532,  28  Fac.  681. 


30,  Paasc — Saai^-Savtas  of  ezpcaa*. — A 

corporation  in  charge  of  a  public  use  can 
not  condemn  whatever  it  may  And  conven- 
ient and  profltable  to  acquire  on  the  ground 
merely  that  It  may  save  expense. — Spring 
Valley  Water  Works  v.  San  Mateo  Water 
Works,  64  Cal.  123,  134,  28  Pac.  447. 

Am  to  proeednre  la  eulaent  domain. — See 

Madera  County  v.  Raymond  Granite  Co.,  139 
Cal.  12S,  133,  72  Pac.  915. 

ST.  Proof  of  iaeorporntlan  el  manldpal- 
ItT — When  pinlatlff.  is  unnecessary.  Court 
Will  take  Judicial  notice  of  fact. — City  of 
Pasadena  v.  Stimson,  91  CaL  238,  266,  27  Pac. 
604. 

aa  Tcna  npoa  wMck  tke  right  of  easl- 
scat  doiaalB  near  he  entoreed  and  the  man- 
ner in  which  It  shall  be  exercised  are  pro- 
vided for  In  above  section  and  sections  1242- 
1268,  post. — ^Uoran  t.  Ross,  79  CaL  lt9,  181, 
21  Pac.  647. 


§  1242.  PARTIES  MAY  MAKE  LOCATION.  MAY  ENTER  TO  MAKE  SUR- 
VEYS.  In  all  cases  where  land  is  required  for  public  use,  the  state,  or  its 
agents  in  charge  of  such  use,  may  survey  and  locate  the  same ;  but  it  must  be 
located  in  the  manner  which  will  be  most  compatible  with  the  greatest  public 
good  and  the  least  private  injury,  and  subject  to  the  provisions  of  section 
twelve  hundred  and  forty-seven.  The  state,  or  its  agents  in  charge  of  such 
public  use,  may  enter  upon  the  land  and  make  examinations,  surveys,  and  maps 
thereof,  and  such  entry  shall  constitute  no  cause  of  action  in  favor  of  the 
owners  of  the  land,  except  for  injuries  resulting  from  negligence,  wantonness, 
or  malice. 

History:    Enacted  Marcb  11,  1872. 


EMINENT  DOMAIN— LOCATION  AND 
SURVEY, 

1.  Agents  of  state — Acts  presumed  lawfnL 

2.  Greatest  good  to  public — And  least  injury 

to  individual. 

3.  Location  injurious — Proof  to  be  clear. 

4.  Map — Should  indicate  precise  position  of 

line. 

5.  Bailroad  company  trespasser  —  Entering 

without  condemnation  proceedings. 

6.  Selection  proper — If  no  abuse  of  discretion. 

7.  Two  years'  limitation  to  action  for  dam- 

ages. 

See,  ante,  I  12S7  and  note. 

1.  AKeats  of  state— Aets  presamed  law- 
fol. — The  state  or  Its  agents  In  charge  of  a 
public  use  must  necessarily  survey  and  lo- 
cate the  land  to  be  taken,  and  are  by  stat- 
ute expressly  authorized  to  do  so.  Bxer- 
clsins  as  they  do,  a  public  function  under 
express  statutory  authority,  It  .would  seem 
that  in  this  particular  their  acts  should,  in 
the  absence  of  eviaence  to  the  contrary,  be 
presumed  correct  and  lawful. — City  of  Pasa- 
dena V.  Stimson,  91  Cal.  238,  265,  27  Pac.  604. 


2,  Greatest  good  to  pahllfr-~Aad  least  la- 
Jary  to  Indlvidaal. — The  question  of  neces- 
sity In  a  Klven  case  Involves  a  considera- 
tion of  facts  which  relate  to  the  public,  and 
also  to  the  private  citizen  whose  property 
may  be  injured.  The  greatest  good  on  the 
one  hand  and  the  leaat  Injury  on  the  other 
are  the  questions  to  be  determined,  and 
these  questions  are  for  the  Jury  In  passing 
on  the  question  of  necessity. — City  of  Santa 
Ana  V.  aildmacher,  1S3  Cal.  »&,  400,  66  Pac. 
8SS. 

S.    Loeatlaa  lajwioaa    Proof  to  b«  elear. 

— When  an  attempt  la  made  to  show  that 
the  location  made  Is  unnecessarily  .Injurious, 
the  proof  ought  to  be  clear  and  convincing; 
for  otherwise  no  location  could  ever  be 
made. — City  of  Pasadena  v.  BttmsoDi  91  Cal. 
238,  266.  27  Pac.  604. 

4.    Map— Should  iadlcate  precise  poaitloa 

of  line. — This  statute  permits  an  entry  upon 
land  desired  to  be  taken  for  public  use  to 
"survey  and  locate  the  same,"  and  therefore 
there  ahould  be  no  dlfllculty  In  making  a 
map  that  should  show  precisely  the  location 
of  the  road  In  all  its  parts.  By  map  and 
survey  Is  to  be  understood  not  only  a  de- 
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lineatlon  on  paper  or  other  material,  glvlnv 
a  general  or  approximate  Idea  ot  the  situa- 
tion of  the  road,  but  alHo  such  full  and  ac- 
curate notes  and  data  as  are  necessary  to 
furnish  complete  means  for  Identifying  and 
ascertaining  the  precise  position  of  every 
part  of  the  line  with  courses  and  distances 
throughout,  so  that  there  can  be  no  doubt 
where  any  portion  of  it  Is  to  be  Joined.  A 
map  can  be  made  to  contain  alt  these  data, 
so  as  to  need  no  reference  to  fleld  notes,  but 
the  Information  must  exist  somewhere.- — San 
Francisco  &  S.  J.  V.  R.  Co.  v.  Gould,  122 
Cal.  «01,  603,  56  Fac.  411. 

B.  Railroad  company  treMpa>*er— Bnter- 
Ibk  wtthoDt  coHdemnatlon  proeeedinga. — It 

is  a  mistaken  construction  of  the  statute  to 
suppose  that  a  railroad  corporation  can 
enter  upon  land  and  construct  Its  road  under 
sanction  of  law  before  commencing  con- 
demnation proceedings.  When  It  does  ao  It 
becomes  a  treflpasscr,  as  would  a  natural 
person  under  like  circumstances,  and  the 
ordinary  common-law  remedies  are  open  to 
the  owner. — Robinson  v.  Southern  Cal.  R. 
Co.,  129  Cal.  8,  11,  fil  Pac  947. 


6.  SelectloB  proper— If  »o  abwe  of  aim- 
eretloa. — The  selection  of  a  particular  route 
is  committed  In  the  first  Instance  to  the 
person  in  charge  of  the  use,  and  unless 
there  is  something  to  show  an  abuse  of  dis- 
cretion, the  propriety  of  his  selection  ought 
not  to  be  questioned;  for  certainly  it  must 
be  presumed  that  the  state  or  its  agent  has 
made  the  best  choice  for  the  public,  and  If 
this  occasions  peculiar  and  unnecessary 
damage  to  the  owners  of  the  property  af- 
fected, the  proof  of  such  damage  should 
come  from  tham. — City  of  Pasadena  v.  Sttm- 
son,  91  Cal.  2S8,  2S6,  27  Pac.  804. 

r.  Two  Team'  UMltatloii  to  actloB  for 
damascM. — An  action  for  damages  for  tak- 
ing possession  of  a  strip  of  land  and  con- 
structing thereon  a  railroad  track, — If  It 
should  be  said  that  the  complaint  alleges  a 
lawful  occupation,  I,  e.,  under  an  implied 
permission  and  not  under  any  statutory 
right  as  for  condemnation,  and  not  by  grant 
or  donation, — it  would  fall  under  the  two- 
year  provision  relating  to  contracts  not  in 
writing,  and  the  action  would  be  barred  by 
subdivision  1,  section  389,  ante. — Robinson 
V.  Southern  Cal.  R.  Co.,  129  Cal.  8,  11,  61 
Pac.  947. 


§  1243.  JX7EISDICTI0N  IN  SUPERIOR  COURT.  AU  proceedings  under 
this  title  must  be  commenced  in  the  superior  court  of  the  county  in  which  the 

property  sought  to  be  taken  is  situated;  provided,  that  where,  of  any  one 
piece  or  article  of  property,  or  of  any  one  interest  in  or  to  property,  sought  to 
be  taken,  a  portion  thereof  is  situated  in  one  county  and  another  portion 
thereof  is  situated  in  another  county,  the  plaintiff  may  commence  such  pro- 
ceedings in  any  of  the  counties  where  any  portion  of  such  piece  or  article  of 
property,  or  interest  in  or  to  property,  is  situated,  and  the  county  so  selected 
is  the  proper  county  for  the  trial  of  such  proceedings ; 

[When  plaintiff  is  conn^,  etc.]  and  provided,  further,  that  when  the  plain- 
tiff is  a  county,  city  and  county,  incorporated  city  or  town,  or  a  municipal 
water-district,  and  the  property  sought  to  be  taken  is  situated  in  more  than 
one  county,  then  the  proceeding  may  be  brought,  at  the  option  of  the  plaintiff, 
in  any  county  wherein  is  situated  any  of  the  property  sought  to  be  taken,  and 
said  proceeding  may  be  tried  in  said  county,  with  reference  to  any  property 
situated  in  the  state ;  provided,  however,  that  the  right  in  this  section  granted 
to  any  plaintiff  to  commence  and  try  an  action  in  any  county  other  than  the 
county  in  which  may  be  located  any  property  in  said  action  sought  to  be  taken, 
shall  be  limited  to  property  which  is  owned  by  the  defendant,  or  by  the  defend- 
ant in  common  with  the  other  defendants,  or  some  of  them, 

[How  proceedlngB  are  commenced.]  All  such  proceedings  must  be  com- 
menced by  filing  a  complaint  and  issuing  a  summons.  The  provisions  of  this 
code  for  the  change  of  place  of  trial  of  actions  shall  apply  to  proceedings  under 
this  title  except  as  in  this  section  otherwise  provided.  Nothing  herein  con- 
tained shall  be  construed  to  repeal  any  law  of  this  state  giving  jurisdiction  to 
the  state  railroad  commission  to  ascertain  the  just  compensation  which  must  be 
paid  in  eminent  domain  proceedings. 
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A  lis  pendeilB  shall  be  filed  at  the  time  of  the  commencement  of  the  action  in 

every  county  in  which  any  of  the  property  to  be  affected  shall  be  located. 

History:  Enacted  March  11,  1872;  amendment  approved  April  26, 
1880.  Code  Amdts.  1880  (C.  C.  P.  pL),  p.  118;  Hay  29,  1913,  Stats,  and 
AmdtB.  191S,  p.  349.   In  «ffect  Aiienat  10,  1913. 


EMINENT  DOMAIN— JURISDICTION  OP 
SUPEBIOB  CX)UBT. 

1.  Defendant  elatming  interest  nonresident 

— ^Venne. 

2.  Jurisdiction  of  superior  court  herein — 

From  constitution. 

8, 4.  Proceeding   in   county   in   wfaich  land 
situated. 

6.  Same  —  Not  commenced  until  summons 
issued. 

See,  ante,  i  1237  and  note. 

1.  DefcBdant  elalailBS  iMtercst  bmk^ 
aeBt^Venne. — In  an  action  by  a  power  com- 
pany to  condemn  land  for  purposes  of  Its 
use  under  the  provisions  of  the  act  regm- 
lating  eminent  domain  In  which  a  non- 
resident claims  an  inlereat  in  the  land 
sought  to  be  taken,  the  county  In  which 
the  property  sought  la  located  la  the  only 
county  In  which  the  action  can  properly 
be  brought  under  the  provisions  of  the 
above  section. — ^Mono  Power  Co.  v.  City  of 
Los  Anffeles,  38  Cal.  App.  S7S,  lit  Pae.  387. 

2.  Jnrlsdlctloa  ot  Miiperlor  eonrt  kercte— 
Vrom  eoBSlMatloB. — It  Is  from  the  constitu- 
tion, the  provisions  of  which  are  repeated 
In  sectltm  76,  ante,  and  from  title  VTI,  part 
III.  ante,  and  not  from  any  section  or  pro- 
vision of  the  Municipal  Government  Act, 
that  the  superior  court  derives  its  jurisdic- 
tion in  and  over  proceedings  had  in  the 
exercise  of  the  power  of  eminent  domain. 
— Bishop  V.  Superior  Court.  87  Cal.  826,  282. 
26  Pac.  435. 


S.  ProceedlBK*  In  eoDnty  where  land  slt- 
«ated. — The  language  of  above  section  means 
something  more  than  that  the  proceeding 
must  be  commenced  in  the  superior  court. 
There  are  strong  reasons  why  such  pro- 
ceeding should  be  had  in  the  county  where 
the  land  sought  to  be  condemned  Is  situ- 
ated. The  compensation  for  the  land  sought 
to  be  taken  Is  to  be  determined  on  testi- 
mony, and  the  witnesses  most  competent  to 
spealE  upon  this  subject  will  usually  be 
found  in  the  county  referred  to. — California 
So.  R.  Co.  V.  Southern  Pac.  Co.,  6S  Cal.  894, 
S95.  4  Pac  844;  California  So.  R.  Co.  v. 
Southern  Pac.  R.  Co..  66  CaL  409,  410,  4  Pac 
888;  Fresno  Nat.  Bank  v.  Superior  Court.  88 
Cal.  491.  496.  24  Pac.  167.  See  Buck  v.  City 
of  Eureka^?  Cal.  136,  140,  31  Pac  845. 

4.  By  above  section  It  is  provided  that  all 
proceedings  of  this  kind  "must  be  brought 
In  the  superior  court  of  the  county  in  which 
the  property  is  situated,"  and  this  Implies 
that  It  must  also  be  tried  there,  unless 
transferred  by  the  court,  to  another  county, 
as  required  or  authorised  by  the  provisions 
of  section  894,  ante, — City  of  Santa  Rosa  v. 
Fountain  Water  Co.,  188  Cal.  679.  680,  71 
Pac.  1128,  1186. 

a.  Smmc— Hot  eoBiMeBecd  ma  nmpiMe 
iMittcd. — Above  section  provides  that  the  pro- 
ceedings "must  be  commenced  by  filing  a 
complaint  and  Issuing  a  summons  thereon." 
Under  this  language,  the  proceedings  are 
not  commenced  until  the  summons  is  Issued. 
— Pacific  Cent.  R.  Co.  v.  Porter,  74  Cal.  261. 
263,  16  Pac.  774;  City  of  Los  Angeles  v. 
Pomeroy,  124  Cal.  597,  647.  67  Pac.  585. 


§  1244.  THE  COMPLAINT  AND  ITS  CONTENTS.  The  complaint  must 
contain : 

1. ^  The  name  of  the  corporation,  association,  commission,  or  person  in  charge 
of  the  public  nse  for  which  the  property  is  sought,  who  must  be  styled  plaintiflF. 

2.  The  names  of  all  owners  and  claimants  of  the  property,  if  known,  or  a 
statement  that  they  are  unknown,  who  must  be  styled  defendants. 

3.  A  statement  of  the  right  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought^  the  complaint  must  show  the  location,  general 
route,  and  termini,  and  must  be  accompanied  with  a  map  thereof,  so  far  as  the 
same  is  involved  in  the  action  or  proceeding. 

5.  A  description  of  each  piece  of  land,  or  other  property  or  interest  in  or  to 
property,  sought  to  be  taken,  and  whether  the  same  includes  the  whole  or  only 
a  part  of  an  entire  parcel  or  tract  or  piece  of  property,  or  interest  in  or  to 
property.  All  parcels  of  land,  or  other  property  or  interest  in  or  to  property, 
lying  in  the  county,  and  required  for  the  same  public  use,  may  be  included  in 
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the  same  or  separate  proceedings,  at  the  option  of  the  plaintiff,  bat  the  court 

may  consolidate  or  separate  them  to  suit  the  convenience  of  the  parties. 

[Condemnation  for  sewer.]    A\'hen  application  for  the  condemnation  of  a 

right  of  way  for  the  purpose  of  sewerage  is  made  on  behalf  of  a  settlement,  or 

of  an  incorporated  village  or  town,  the  board  of  supervisors  of  the  county 

may  be  named  as  plaintiff. 

History:  Enacted  March  11,  1872;  amendment  approved  March  24. 
1874,  Code  Amdts.  1S73-4,  p.  355;  April  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  118;  June  10,  1913,  Stata.  and  Amdts.  1913,  p.  665. 
In  affect  August  10,  1913. 


EMINENT  DOMAIN— COMPLAINT,  AND 
ITS  CONTENTS. 

1.  Complaint  in  eminent  domain — As  to 

sufficiency  of. 

2.  Same — Sufficiently  designates  defend- 

ant as  known  owner, 

.  3,4.  "Description  of  each  piece  of  land 
sought  to  be  taken.*' 

6-  7.  Same — Rnle  of  pleading  in  these  cases. 

8.  Description  of  general  route  and  pro- 
posed termini  of  right  of  way. 

0- 11.  Same — Allegations  as  to  loeation, 

12.  Same — Must  show  definite  location  on 

ground. 

13.  Failure  to  agree  vith  owner  as  to  price 

— In  general. 

14, 15.  Same — Failure  to  allege  attempt  and 
inability  to  agree. 

16.  Grant  of  right  of  way  by  city  to  use 

streets. 

17.  Joinder  of  actions. 

18.  Same — Granting  or  denying  motion  for 

separate  trial — Discretionary. 

19.  Location  compatible  with  the  greatest 

public  good. 

20.  Manner  in  which  plaintiff  proposes  to 

construct  road. 

21.  Miscellaneous  complaints. 

22-  24.  Same — For  complaint  held  sufflclent. 

25.  Same  —  For  complaint  and  map  con- 

taining insufficient  description. 

26.  More  neeeasary  public  use. 
27, 28.  Necessity  of  taking  land. 

29.  Parties  defendant  —  Complaint  must 

contain  names  of  aU  owners  and 
claimants. 

30.  Same — Determined  by  whom. 

31.  Same — Executrix  proper  party  defend- 

ant. 

32.  Same — Where  two  corporationfl  insti- 

tute proceedings  against  the  same 
person  for  the  same  land. 

33.  Parties    plaintiff  —  County  proper 

party  plaintiff  when. 
84.  Same — Substituted  party. 
89-  37.  Public  character  of  use  must  appear. 
38.  Bequirement  of  statute — Must  be  fully 
and  fairly  complied  with. 


39.  School  district — Condemnation  of  land 

for  gymnasium  —  Complaint,  neces- 
sary [^legations. 

40.  Same  —  Same  —  Same  —  Code  require- 

ment— Statement  of  right  of  plain- 
tiff— Meaning  of. 

41.  Source  of  right 

42.  Tender  of  compensation. 

43.  Value  of  land  to  be  taken— Damage- 

Need  not  be  alleged. 

See,  ante,  f  1237  and  note, 

1.    Complaint  !■  eminent  domnta — As  to 

■nfldener  «f. — "The  complaint  Is  BufUclent. 
It  contains  all  of  the  allesatlonB  required  by 
above  section.  It  declares  that  the  oae 
sougrht  of  the  lands  Is  a  public  use  and  that 
the  plaintiff  1b  Intrusted  with  and  in  charge 
of  Huch  a  public  use.  The  action  seeks  to 
condemn  the  whole  section  and  not  rights 
of  way  thereover.  It  was  unnecessary  there- 
fore that  the  complaint  should  conform 
to  the  requirements  of  above  section  which 
is  applicable  to  cases  where  a  right  of  way 
only  Is  sought."  This  Is  a  misleading  state- 
ment and  Inartlflclally  drawn.  Inasmuch  as 
It  ia  dlfllcult  to  understand  that  If  the  com- 
plaint did  contain  all  the  allegations  of  the 
section  and  was  declared  sufflclent  why  It 
should  be  held  that  the  same  complaint  need 
not  conform  to  above  section.  Apparently 
the  last  sentence  Is  a  mistake,  as  only  sub- 
division 4  refers  to  cases  where  a  right  of 
way  is  sought. — Deseret  Water,  Oil  &  Irr. 
Co.  v.  California.  167  Cal.  147,  138  Pac.  981. 

3.  Same — SnlBclvntlr  denlcnates  detcnd- 
•Bl  an  known  owner  where  it  states  name 
of  defendant  as  corporation  duly  organized 
and  acting  under  laws  of  state  and  describes 
proposed  right  of  way  as  being  "located 
through  the  lands  of  defendant." — California 
So.  R.  Co.  V.  Cotton  Land  A  Water  Co.,  2 
Cal.  Unrep.  244,  2  Pac.  88. 

B.  oOMcrlptiSB  of  each  piece  af  laad 
sonarbt  t«  l»e  takes**  obviously  means  such 
description  as  will  readily  and  conveniently 
Identify  the  land  before  the  road  Is  con- 
structed, and  upon  which  alone  its  construc- 
tion Is  to  be  authorized  by  the  Judgment.  

San  Francsico  &  S.  J.  V,  R.  Co.  v.  Oould,  122 
Cal.  601,  602,  66  Pac.  411. 

4.  T^ere  Is  nothing  more  obvlo'isly  ts- 
sential  to  plaintiff's  case  than  a  sufflclent 
dccrlptlon  of  that  which  it  proposes  to  ac- 
quire by  condemnation.  If  defendant  makrs 
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default,  the  plaintiff  must  still  havs  a  valu- 
ation made  and  tender  the  amount  to  the 
defendants  as  a  consideration  for  property 
acquired  through  the  proceeding.  And  the 
Judgment,  which  can  not  include  what  is  not 
In  the  pleadings,  constitutes  Us  muniment 
of  title.  If  It  has  sufficiently  described  what 
it  wishes  to  take.  It  may  require  the  de- 
fendants to  set  out  the  extent  of  their  In- 
terest In  that,  but  plaintiff  can  not  put 
upon  defendants  the  burden  of  determtnlngr 
what  or  how  much  the  plaintiff  requires  to 
accomplish  Ita  purpose.  Plaintiff  must 
specify  with  exactness,  the  rights  It  seeks, 
not  ask  that  defendants  be  compelled  to 
state  what  rights  they  claim  and  ask  for 
balance.  It  was  so  held  in  action  where 
plaintiff  sought  to  condemn  all  rights  of 
each  defendant  to  waters  of  creek,  whether 
as  riparian  owners  or  acquired  by  appropri- 
ation, adverse  use.  or  prescription,  except 
for  domestic  use  and  reasonable  Irrigation 
of  their  riparian  lands.  Such  description  Is 
too  uncertain. — ^Aliso  Water  Co.  v.  Baker, 
95  Cal.  2(8,  270,  271,  30  Pac.  ES7. 

8.  Smc— Anle  of  pleadlns  Id  thoe  ewwa 

requires  plaintiff  to  set  out  an  accurate  and 
Intelligible  description  of  the  property  or 
the  particular  Interest  In  the  property, 
which,  even  In  case  of  default,  must  be 
valued  before  It  Is  condemned. — City  of 
Loa  Angeles  v.  Pomeroy,  124  Cal.  597,  613, 
&7  Pac.  585. 

6.  Complaint  which  shows  that  object  of 
proceedings  la  to  condemn  all  the  estate  and 
interest  of  defendants  fn  certain  three  hun- 
dred and  fifteen  acres,  which  interest  Is  al- 
leged to  be  a  fee-simple  estate,  subject  only 
to  asserted  ownership  by  plaintiff  of  exclu- 
sive right  to  use  of  all  the  waters  of  river 
flowing  through  such  land,  contains  aufH- 
olently  certain  description  of  land  sought 
to  be  condemned,  where  Interest  claimed 
by  the  plaintiff  is  described  with  cer- 
tainty.— City  of  L.OS  Angeles  v.  Pomeroy, 
124  Cal.  697.  614,  57  Pac.  685. 

7.  For  complaint  containing  sufficient  de- 
scription of  land  in  action  by  city  to  con- 
demn land  for  use  as  public  street,  see  City 
of  Los  Angeles  v.  Waldron,  65  Cal.  283,  285, 
3  Pac.  890. 

8.  Description  of  general  route  and  pro- 
posed termini  of  right  of  «vn>-  of  a  sewer 
which  shows  that  the  termini  of  the  sewer 
are  at  the  city  of  Pasadena  and  at  sewer 
farm,  which  Is  described  as  consisting  of 
certain  subdivisions  of  the  government  sur- 
vey, and  which  also  shows  the  particular 
route  and  Is  accompanied  by  a  map  of  so 
much  of  the  route  as  Is  Involved  In  the 
proceeding.  Is  sufficient.  It  is  unnecessary 
to  enter  into  minute  particulars,  showing, 
for  Instance,  the  exact  location  of  the  sewer 
witti  reference  to  the  center  line  of  a  street. 
— City  of  Pa-Mdena  v.  Stlmson,  91  Cal.  288, 
252,  253,  27  Pac.  604. 

S.  Same— AIlegatloDs  aa  ta  location,  gen- 
eral route,  and  termini  held  to  be  sufficient. 
It  Is  not  necessary  that  the  point  of  com- 


mencement of  the  course  located  should  be 
very  exactly  determined,  and  In  above  des- 
cription there  is  nothing  Inconsistent  with 
the  alleged  termini  In  the  allegation^  as  to 
location  and  general  route. — San  Francisco 
&  S.  J.  V.  R.  Co.  V.  Levlston.  134  Cal.  412, 
414.  66  Pac.  473. 

10.  An  allegation  In  complaint  as  to  ter- 
mini is  sufficient  if  It  follow  the  language 
contained  In  a  valid  certificate  of  incorpora- 
tion, A  complaint  which  states  the  "general 
route"  and  In  which  the  termini  are  stated 
to  be  National  City  and  "a  connection  with 
the  Atlantic  and  Pacific  Railroad  Company 
at  or  near  the  thirty-fifth  parallel  of  north 
latitude  In  the  state  of  California"  Is  suf- 
ficient.— California  So.  R.  Co!  v.  Southern 
Pac.  R.  Co.,  67  Cal.  69,  61,  7  Pac.  123. 

11.  For  sufficient  description  of  location, 
general  route,  and  termini  of  railroad  In  ac- 
tion to  condemn  right  to  cross  tracks  of 
other  railroad,  see  Boca  &  L.  R.  Co.  v.  Sierra 
Valleys  R.  Co.,  2  Cal.  App.  546,  84  Pac.  298. 
302. 

12.  Same — Hast  show  deflnlte  loentloa  oa 
gronnd. — Allegation  "that  said  railroad  has 
been  definitely  located  by  plaintiff  over  and 
through  the  parcel  of  land  hereinafter  de- 
scribed," where  It  is  not  shown  or  alleged 
that  It  was  marked  upon  ground  by  stakes, 
or  In  any  manner  other  than  the  mention 
of  two  "engineers'  stations."  nearly  a  mile 
apart,  with  no  intimation  as  to  whether  the 
line  between  them  Is  straight  or  curved, 
though  map  shows  that  a  portion  of  the 
line  Is  curved,  but  the  radius  of  the  curve, 
or  where  It  begins,  can  not  be  accurately 
determined  by  map.  Is  Insufficient. — San 
Francisco  A  8.  J.  V.  R.  Co.  v.  Oould,  122  Cal. 
601.  604.  66  Pac  411. 

18.  PaUare  4o  acrcc  yrUh  owner  aa  to 
price — In  general.— Under  general  railroad 
law  of  1861  It  was  essential  for  company 
seeking  to  condemn  land  for  Its  purposes  to 

have  sought  and  failed  to  buy  the  land  from 
the  owner  before  Instituting  condemnation 
proceedings.  Allegations  stating  such  seek- 
ing and  failure  were  necessary.  But  law 
was  amended  In  1863  so  as  to  no  longer 
make  this  inability  to  contract  a  condition 
on  ground  of  Jurisdiction. — Contra  Costa 
Coal  Mines  R.  Co.  v.  Moss,  23  Cal.  323,  325. 

14.  Same — Failure  to  allege  attempt  and 
Inability  to  agree,  even  if  such  attempt  and 
Inability  be  by  the  Municipal  Incorporation 
Act  made  preliminary  requisites  to  proceed- 
ing in  eminent  domain  by  city,  do  not  affect 
Jurisdiction  of  court  to  entertain  such  suit, 
and  writ  of  prohibition  will  not  He  to  ar- 
rest such  proceeding.  If  absence  of  such 
averment  bars  right  of  plaintiff  to  maintain 
action,  it  Is  mere  matter  of  defense,  either 
by  demurrer  or  plea.  Error  In  determining 
such  question  Is  merely  error  in  exercise 
of  Jurisdiction  and  subject  to  review  on 
appeal. — Bishop  Superior  Court,  87  Cal. 
226,  233,  25  Pac.  4S6. 

16.  In  an  action  by  a  municipal  corpora- 
tion to  condemn  a  right  of  way  for  a  sewer. 
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It  Is  unneceskary  for  complaint  to  contain 
an  allegation  of  elasB  to  which  city  belongs, 
and.  If  of  fifth  or  sixth  class,  of  an  effort 
to  agree  with  the  owner  as  to  price  to  be 
paid  for  land.  Provision  of  section  870  of 
Municipal  Incorporation  Act,  requiring 
cities  of  such  class  to  matte  an  effort  to 
agree  with  owner,  is  unconfttltutlonal,  as 
being  a  special  law  Interfering  with  the 
uniform  operation  of  the  laws.  While  there 
is  no  doubt  of  the  authority  of  the  legisla- 
ture to  make  an  unavailing*  effort  on  the 
part  of  the  person  In  charge  of  the  use  to 
agree  with  the  owner  of  the  property  he 
•eeka  to  acquire  a  condition  precedent  to 
the  institution  of  any  proceeding  to  con- 
demn, there  Is  no  such  provision  in  the 
general  law  of  this  state  upon  this  subject. 
City  of  Pasadena  v.  Stimson,  91  Cal.  238, 
246,  249.  252.  27  Pac.  604. 

le.  Grant  of  rlglit  of  way  by  elty  to 
u»e  street*,  alleys,  etc.,  need  not  be  al- 
leged in  complaint  In  action  brought  by 
railroad  company  to  condemn  rights  which 
ownera  of  lands  lying  adjacent  to  such 
streets  may  have  therein.  Orant  by  city  Is 
not  prerequisite  to  right  to  condemn  Inter- 
ests of  abutting  owners. — California  So.  R. 
V.  Kimball,  61  Cal.  90,  91. 

IT.  •lolnder  of  actions. — Proceedings  to 
condemn  two  or  more  parcels  for  the  pur- 
pose of  a  right  of  way  may  be  united,  al- 
though the  result  may  not  be  to  transfer 
the  fee,  or  any  estate  In  the  lands,  but  only 
to  Impress  them  with  an  easement,  and  a 
proceeding  to  acquire  a  right  of  way  across 
the  right  of  way  of  defendant  and  to  ac- 
quire a  right  of  way  over  lands  of  defendant 
may  be  united. — California  So.  R.  Co.  v. 
Southern  Pac.  R.  Co.,  67  Cal.  59,  61.  7  Pac. 
12S. 

18.  Same— Grantlnv  or  denylag  motion 
for  sepamte  trial — Discretionary  with  trial 
court,  and  such  order  will  not  be  reviewed 
on  appeal  where  abuse  of  discretion  Is  not 
shown. — San  Luis  Obispo  County  v.  Slmas, 
1  Cal,  App.  175,  182.  81  Pac.  972. 

19.  Location  compatible  with  the  great- 
est pabllc  good. — No  allegation  as  to  com- 
patibility of  location  of  plaintiff's  railroad 
with  the  greatest  public  good  and  least 
private  injury  Is  required  in  complaint. — 
San  Francisco  ft  8.  J.  V.  R.  Co.  v.  Leviston, 
134  Cal.  412,  416,  66  Pac.  473. 

20.  Hanacr  In  which  palntllT  propose*  to 
conatniet  ntmM  need  not  be  stated  in  com- 
plaint in  action  by  county  to  condemn  land 
for  purpose  of  public  road. — San  Luis  Obispo 
County  V.  Slmas,  1  Cal.  App.  175,  178,  81 
Pac.  972. 

31.  lllseollaneou  complaints. — Complaint 
by  Irrigation  district,  which,  after  alleging 
plaintiff's  organization  Into  an  Irrigation 
district,  and  the  purpose  of  its  organization, 
shows  that  the  object  sought  by  the  use 
is  to  provide  water  for  Irrigating  lands 
within  the  district,  particularly  describing 
such  lands:  that  the  defendants  own  the 
land  over  which  the  right  of  way  la  sought, 


particularly  describing  It,  and  that  such 
land  adjoins  plaintiff's  district  and  consti- 
tutes its  boundaries  on  two  sides;  that  in 
order  to  properly  Irrigate  the  lands  in  the 
district  It  is  necessary  to  construct  the  pipe 
line,  which  la  particularly  described,  across 
defendant's  land  at  the  point  designated; 
and  that  the  right  of  way  Is  sought  for  the 
purpose  of  establishing  and  maintaining 
such  pipe  line,  and  which  is  accompanied 
by  proper  maps,  which  are  made  part  of  it, 
showing  survey  and  delineation  of  the  pro- 
posed line  upon  the  ground,  is  sufllclent.— 
Rialto  Irr.  Dlst.  v.  Brandon,  108  Cal.  384, 
886,  87  Pac.  484. 

32.  Same— For  eomplalat  held  saacient 

in  action  to  condemn  right  of  way  for  alley, 
see  City  of  Santa  Ana  v.  Brunner,  132  Cal. 

234,  235,  236.  64  Pac.  287. 

23.  For  complaint  held  sufficient  In  pro- 
ceedings brought  pursuant  to  section  2690 
of  the  Political  Code  for  the  purpose  of 
condemning  land  for  public  highway,  see 
Teharar.  County  v.  Bryan.  68  Cal.  57,  59-62, 
8  Pac.  673;  San  Luis  Oblapo  County  v.  Simas, 
1  Cal.  App.  175,  179,  81  Pac.  972. 

24.  For  complaint  held  to  be  sufllclent 
in  proceeding  by  municipality  to  condemn 
right  of  way  for  sewer,  see  Bishop  v.  Supe- 
rior Court.  87  Cal.  226,  232,  233,  25  Pac.  435. 

35.  game  For  ecnnpiaint  aad  map  eon- 
tnlatng  laanMelcnt  deseriptlOH  of  land 
Sought  to  be  taken,  see  California  Cent.  R. 
Co.  V.  Hooper,  76  Cal.  404.  413,  414,  18  Pac. 
599;  San  Francisco  &  3.  J.  V.  R.  Co,  v,  Gould, 
122  Oal.  601-604,  66  Pac.  411. 

3C  More  nece— sry  pablle  mmt- — In  ac- 
tion by  one  water  company  to  condemn 
certain  lands  belonging  to  another  water 
company,  complaint  which  alleges  that  de- 
fendant is  corporation  organized  under 
laws  of  state  for  purpose  of  supplying  city 
of  Oakland  and  its  inliabitants  with  pure 
fresh  water,  and  that  defendant  is  the 
owner  of  tfie  property  sought  to  be  taken, 
but  does  not  allege  that  property  In  ques- 
tion is  used  by  defendant  in  supplying  Oak- 
land or  its  Inhabitants  with  water,  or  that 
it  is  appropriated  to  any  other  public  use, 
does  not  present  question  which  can  arise 
on  demurrer  whether  property  appropriated 
to  public  use  can  be  taken,  unless  for  more 
necessary  public  use  than  that  to  which  it 
has  been  already  appropriated. — ^Lake  Pleas- 
anton  Water  Co.  v.  Contra  Costa  Water 
Co.,  67  Cal.  869,  660,  8  Pac.  501. 

See,  ante,  {  1241  and  note  pars.  81,  32. 

37.  NeecMilly  of  taking  laad. — ^In  pro- 
ceeding by  city  to  condemn  land  for  public 
street  the  necessity  of  taking  defendant's 
land    is    sufficiently    shown    by  allegation 

"that  the  city  council  of  said  city  on  the 
fourth  day  of  November,  1882,  duly  passed 
and  adopted  an  ordinance  in  writing,"  di- 
recting proceedings  to  be  taken  to  condemn 
certain  property  of  defendants  for  purpose 
of  widening  designated  street,  and  "that  it 
Is  now  necessary  to  condemn  said  land  for 
public  use  agreeably  to  tbe  provisions  b* 
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said  ordinance." — City  ol  Los  Anffeles  t. 
Waldron,  66  Cal.  283.  284,  S  Pac.  890. 

28.  For  complaint  Insufflclent  under  Rtat- 
ute  for  opening  of  city  street,  see  In  re 
Grove  St.  In  City  of  Oakland,  61  Cal.  488. 
448. 

39.  Parties  defcatent  — •  The  complaint 
mnst  contain  namcH  of  all  ownen  and 
clnlninnt*  of  the  property,  if  known. — City 
of  Los  Aneeles  v.  Pomeroy,  124  Cal.  597,  609, 
57  Pac.  585. 

Aa  to  pnrllea  dcfcadantt  see,  post,  g  1246 
and  note  pars.  1-10. 

30.  Same — Determined  by  wbom. — In  ac- 
tions to  condemn  land  for  road  purposes  the 
board  of  supervisors  Is  not  JudRe  of  ques- 
tion as  to  who  are  proper  parties  to  the 
action.  All  that  Is  essential  Is  that  board 
should  fflve  Its  sanction  to  commencement 
of  suit. — Monterey  County  v.  Cushlng,  83 
Cal.  507,  BIS,  28  Pac.  700. 

Bl.  Sane— Kxeentrix  proper  party  de- 
fendant In  proceeding  In  eminent  domain. 
Monterey  County  v.  Cushln^,  83  Cal.  507, 
611,  612,  23  Pac.  700. 

Xt.  Same— Where  two  eorperatlvna  laati- 
tnte  proeeedlnss  acalast  the  saaic  person 
for  the  same  land.  It  may  be  that  either 

company  might  make  the  other  a  party  de- 
fendant in  Its  ault  to  condemn;  or,  falling: 
that,  that  either  of  the  companies  migrht  in- 
tervene in  the  proceedings  of  the  other,  so 
that  the  question  of  priority  might  be  de- 
termined In  advance  of  a  purchase  by  either. 
Should  one  not  thus  become  party  to  other 
proceeding,  and  should  Judgment  of  con- 
demnation be  made  In  each  proceeding,  land 
would  belong  to  one  over  whose  proceed- 
ing court  first  acquired  jurisdiction. — Lake 
Merced  Water  Co.  v.  Cowlcs,  31  Cal.  214, 
217. 

33.  Parties  plalntlfT — County  proper  party 
plalatlfl  wben  the  Bull  Is  a  county  matter, 
as  the  opening  of  a  road.  It  is  the  prac- 
tice to  bring  such  suits  In  name  of  county, 
and  not  In  name  of  state. — Monterey  County 
V.  Gushing,  83  Cal.  507,  511,  £3  Pac.  700. 

S4.  Same  — Snbatltntcd  Party.  —  Where 
corporation,  after  commencing  proceedings 
to  condemn  land  for  public  use.  consoli- 
dates its  franchises,  properties,  rights,  and 
privileges  with  other  corporations,  the  new 
corporation  organized  upon  such  consolida- 
tion may  be  substituted  as  plaintiff. — Cali- 
fornia Cent.  R.  Co.  v.  Hooper,  76  Cal.  404, 
400,  18  Pac.  599. 

38.  Pnblie  character  of  nse  mn«t  appear, 
— Water  company  which  seeks  to  condemn 
right  to  take  water  for  use  of  "farming 
neighborhood"  should  show  by  its  complaint 
what  the  "farming  neighborhood'*  Is,  so 
that  court  may  determine  whether  proposed 
use  Is  public  use. — Altso  Water  Co.  V.  Baker, 
95  Cal.  868,  269,  SO  Pac.  637. 

3S.  In  an  action  by  a  railroad  company 
to  condemn  a  right  of  way  for  Its  tracks, 
the  allegation  of  the  complaint  was  In  efltect 
that  plaintiff  was  Incorporated  tor  purpose 


of  constructing  and  operating  a  steam  rail- 
road "for  the  carrying  of  passengers  and 
freight  .  .  .  for  hire."  This  was  de- 
murred to  on  ground  that  complaint  did 
not  show  that  it  was  for  "public  transpor- 
tation," as  mentioned  In  subdivision  4  of 
section  1238,  ante,  that  property  was  re- 
quired; but  it  was  held  that  complaint  was 
sufficient  to  show  that  property  was  re- 
quired for  public  use. — Ban  Francisco  A  S.  J. 
V.  R.  Co.  Leviston,  134  Cal.  412,  413.  6< 
Pac.  478. 

37.  Complaint  In  action  brought  to  con- 
demn strip  of  land  for  ditch  or  canal 
designed  to  conduct  water  for  mining.  Irri- 
gation, manufacturing,  and  household  and 
domestic  purposes,  showed  that  "uses  for 
which  said  water  Is  Intended  and  designed 
are  mining.  Irrigation,  manufacturing,  and 
household  and  domestic  purposes;  that  the 
line  of  said  canal  has  been  surveyed  and 
located  upon  the  ground,  and  marked  out. 
etc.  .  .  .  That  "along  said  line  of  canal 
there  are  many  valuable  mining  claims  and 
a  large  body  of  undeveloped  mining  land, 
besides  much  agricultural  land.  That  said 
mining  claims  can  not  be  worked,  nor  can 
said  mineral  land  be  developed,  nor  can  said 
agricultural  land  be  profitably  cultivated 
without  water  brought  upon  the  same  by 
artificial  means.  That  said  canal  is  intended 
to  and  will  supply  this  want  by  the  sale 
and  distribution  of  the  said  water  along  its 
line  and  at  Its  terminus  at  Thompson's  Flat, 
and  such  is  the  design  and  intention  of  the 
plalntlll;  and  he  avers  that  it  is  a  public 
use.  and  that  he  is  In  charge  thereof.  .  .  . 
That  the  taking  of  a  portion  of  said  land 
of  defendant  for  said  use  Is  necessary." 
This  was  held  to  show  use  to  be  public  and 
to  bring  case  within  provisions  of  statute 
and  constitution. — Cummings  v.  Petera,  66 
Cal.  593,  596. 

88.  Reqalrement  of  etatnte— Must  hr 
fnlly  and  fairly  compiled  with,  as  proceed- 
ings to  acquire  portion  of  defendant's  land 
without  his  consent  and  against  his  will  are 
special. — San  Francisco  A  S.  J.  V.  R.  Co.  v. 
Gould,  122  Cal.  601,  606,  65  Pac.  411. 

S8.  School  district — Condemnation  of  land 
for  gymnnalnm— Complaint,  ncceanary  alle- 

catlona. — In  a  proceeding  by  a  high-school 
district  to  condemn  a  tract  of  land  for  the 
site  of  a  gymnasium  or  athletic  building.  It 
Is  not  essential  to  the  sufflclency  of  the 
cause  of  action  pleaded  that  the  complaint 
should  contain  an  allegation  that  the  plain- 
tiff was  empowered  by  a  valid,  or  by  any, 
resolution  of  the  board  of  trustees  to  pro- 
ceed to  acquire  the  property  by  condemna- 
tion for  the  reason  that  the  above  section 
does  not  require  a  statement  of  the  adop- 
tion of  such  a  resolution  — Kern  County 
Union  High-School  District  v.  McDonald,  180 
Cal.  7.  179  Pao.  180,  following  the  doctrine 
in  Central  Pac.  R.  Co.  t.  Feldman,  IBS  CaU 
808,  9S  Pac  489. 

40.  Same  —  Same  —  Same  —  Cotfc  m«aln. 
men*— Statement    vt    right    •<  plaiatl^— 


Digitized  by 


Vtt.  VILl  StlMMOKS,  CONTKNTS.  SKRVICB— WHO  HAY  DEFEND.        »•  124a,  12M 


Mcaaln*  ol. — The  raqniremant  of  subdivi- 
sion 3  of  the  above  section  that  the  com- 
plaint In  condemnation  proceedings  shall 

contain  a  statement  of  the  right  of  tbe 
plaintiff,  has  reference  only  to  a  statement 
of  the  lee^al  right  or  authority  of  the  plain- 
tiff to  exercise  the  power  of  eminent  do- 
main, and,  as  agalnat  a  general  demurrer, 
a  complaint  compiles  with  the  mandate  of 
the  statute  by  alleging.  In  effect,  that  the 
taking  was  sought  pursiiant  to  tbe  provi- 
sions of  Title  VII.  Part  VIII.  of  the  Code  of 
Civil  Procedure. — Kern  County  Union  High- 
School  District  V.  McDonald.  180  Cal.  7.  179 
Pac.  180,  approving  doctrine  in  Lake  Shore 
&  M.  S.  R.  Co.  V.  Baltimore  A;  O.  ft  C.  R. 
Co..  149  111.  272,  286,  87  N.  K  91. 

41.  Soarcc  of  right. — ^Where  easement  or 
right  of  way  for  alley  is  sought,  complaint 


need  not  show  express  grant  or  implied 
reservation  or  user  for  any  length  of  time, 
or  any  servitude,  as  the  source  of  the  right 

Is  In  the  Btatute  of  eminent  domain. — City 
of  Santa  Ana  v.  Brunner,  132  Cal.  234,  236, 
236,  64  Pac.  287. 

42.  Tender  of  compenaatlon. — Allegation 
and  denial  of  tender  to  defendant  by  plain- 
tiff of  certain  sum  as  compensation  is  un- 
necessary and  raises  no  Issues  essential  to 
case. — City  of  Santa  Ana  v.  Brunner,  132 
Cal.  234,  235,  237.  64  Pac.  287. 

48.  Valae  of  land  to  be  taken  and  damage 
need  not  be  alleged.  In  California  burden 
of  proof  as  to  value  and  damage  Is  on 
defendant. — California  S.  R.  Co.  v.  Southern 
Pac.  R.  Co.,  67  Cal.  69,  64,  7  Pac.  123;  Mon- 
terey County  T.  Cushlng,  83  Cal.  507,  610, 
23  Pac.  700. 


§1245.    SUMMONS,  WHAT  TO  CONTAIN.  HOW  ISSX7ED  AND  SERVED. 

The  clerk  must  issue  a  summons,  which  must  contain  the  names  of  the  parties,  a 
general  description  of  the  whole  property,  a  statement  of  the*  public  use  for 
which  it  is  sought,  and  a  reference  to  the  complaint  for  descriptions  of  the 
respective  parcels,  and  a  notice  to  the  defendants  to  appear  and  show  cause 
why  the  property  described  should  not  be  condemned  as  prayed  for  in  the  com- 
plaint. In  all  other  particulars  it  must  be  in  the  form  of  a  summons  in  civil 
actions,  and  must  be  served  in  like  manner. 

History:    Enacted  March  11.  1872. 

1.    App«w«nee  br  attorner-scncal   for     nntll  ■■mmona  la  lasHed,  see,  ante,  S 1243 


■(■te. — If  attorney-general  appears  for 
state  In  case  where  state  is  proper  party, 
state  Is  Just  as  much  in  court  as  though 
regularly  summoned. — California  &  N.  R. 
Co.  V.  Slate,  1  Cal.  App.  142,  144,  81  Pac.  971. 

See,  ante,  S  1237  and  note. 

Am  to  proeeedlBga  mot  bclag  commenced 


and  note. 

As  to  service  ot  ■«mmoaa  In  actions  to 
condemn  lands  belonging  t«  state*  see,  ante, 
§  1240  subdivision  7  and  note. 

As  to  snumona,  gencrnllr,  see,  ante. 
SI  407  et  seq.  and  notes. 


§  1246.  WHO  MAT  DEFEND.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  in  any  of  the  property  described  in  the  complaint,  or  in 
the  damages  for  the  taking  thereof,  though  not  named,  may  appear,  plead, 
and  defend,  each  in  respect  to  his  own  property  or  interest,  or  that  claimed  by 
him,  in  like  manner  as  if  named  in  the  complaint. 

History:    Enacted  March  11,  1872. 

EMINENT  DOMAIN— WHO  MAY 
DEPEND. 

1.  Necessarr  and  proper  parties  defendant 

— All  persons  claiming  an  interest. 

2.  Same— Equitable  title,  holder  of. 

3.  Same — ExGcntrix. 
4,  5.  Same — Heirs  of  deceased  party. 

6.  Same— Lessee  pending  suit. 

7.  Same — Mortgagee. 

8.  Same — Person  holding  legal  title. 

9.  Same— *ft«-payer. 

10.  Same — ^Widow  in  ^rsonal  capacity. 

11.  Notice — Appearance. 


374S 


See,  ante.  S  1237  and  note. 

1.  Nece«su7  sad  proper  parties  defend- 
ant—All   person*   clalmInK   an    interest  In 

land  to  be  condemned,  though  not  named 
as  parties  defendant. — Drinkhouse  v.  Spring 
Valley  Water  Works,  87  Cal.  253.  266,  26 
Pac.  420;  City  of  Los  Angeles  Pomeroy, 
124  Cal.  E97.  COS,  67  Pac.  686. 
See  par.  6,  this  note. 

Aa  to  vartlcB  defeaAaat.  see,  ante,  1 1244 
and  note  pars,  29-S2. 

As  to  parties  plalatlff,  see,  ante,  i  1244 
and  note  pars.  82,  88. 

2.  Saaie— Shmltablc  title*  holder  of  not 

necessary  party,  and  not  entitled  to  defend. 
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it  seems. — Hidden  v.  Dmvtssou,  61  Cal.  lit, 

139. 

See  par.  7,  this  note. 

3.  Same — Execntrix  proper  party  defend- 
ant In  action  for  condemnation  for  road 
purposes.— Monterey  Couity  v.  Cushlngr,  83 
Cal.  507,  512,  23  Pac.  700.  See  Bayly  v. 
Muehe.  65  Cal.  345,  3  Pac.  467,  4  Pac.  486; 
Hlbernia  Sav.  &  L.  Soc.  v.  Churchill,  128 
Cal.  63S.  635,  79  Am.  St.  Kep.  7S,  61  Pac.  278. 

See,  also,  post,  9  1582  and  note. 

4.  Same  —  Helm     of    dveeaaed  party 

thought  not  to  be  necessary  defendants, 
although  title  vests  in  them;  executor  de- 
fends for  them. — Bayly  v.  Muehe,  65  Cal. 
345.  3  Pac.  467.  4  Pac.  486;  Bell  v.  Mills,  123 
Fed.  27.  See  Dickey  v.  Gibson,  121  Cal.  276. 
278,  63  Pac.  704. 

B.  DiMtlBKniMhedi  Anrud  v.  Scandinavian- 
American  Bank,  27  Wash.  16.  22.  67  Pac.  364. 

e.  Same — Leaaec  Pending  suit  entitled  to 
appear,  plead,  and  defend  his  Interest, 
though  not  named  as  party  defendant  tn  an 
action  to  condemn  land  leased. — Drinkhouse 
V.  Spring  Valley  Water  Works,  87  Cal.  253. 
255.  26  Pac.  420. 


7.  Same— MortKaKee.  It  seems.  Is  not  nec- 
essary party  defendant  to  action  for  con- 
demnation of  land  for  street  Improvements, 

— Schumacker  v.  Toberman,  56  Cal.  508. 
See  par.  2,  this  note. 

8.  Same — Person    botdlOB   Ivsai    title  is 

only  necessary  party  In  action  to  take  land 
for  purposes  of  highway;  and  only  one  en- 
titled to  defend  action. — Hidden  v.  Davis- 
son,  SI  Cat.  188,  189. 

9.  Sane— Tax-parcr  may  not  defend  an 
action  for  street  Improvement  by  condem- 
nation, but  may  maintain  Injunction  to 
prevent  the  action  where  such  improvement 
would  impose  additional  burden  on  tax- 
payers.— Schumacker  v.  Toberman,  56  Cal. 
508,  511. 

10.  Same— W Mow   la   peraoaal  capacity 

thought  not  to  be  necessary  party  where 
she  defends  as  executrix. — Dickey  v.  Gib- 
son. 121  Cal.  276,  53  Pac.  704. 

11.  Notiee— Appenrimee  of  parties  over 
whose  land  a  proposed  road  passes,  without 
objection  for  want  of  notice,  dispenses  with 
necessity  of  notice. — Kimball  v.  Board  of  Su- 
pervisors, 46  Cal.  19,  28. 


§1247.  COUBT  SHALL  HAVE  JURISDICTION  TO  REGULATE  THE 
MODE  OF  MAKING  CROSSINGS  OB  OF  ENJOYING  A  COMMON  USE.  The 

court  shall  have  power: 

1.  To  regulate  azLd  detennine  the  place  and  manner  of  making  connections 

and  crossings,  or  of  enjoying  the  common  use  mentioned  in  the  fifth  subdi- 
vision of  section  twelve  hundred  and  forty ; 

2.  To  hear  and  determine  all  adverse  or  conflicting  claims  to  the  property 
sought  to  be  condemned,  and  to  the  damages  therefor ; 

3.  To  determine  the  respective  rights  of  different  parties  seeking  condemna- 
tion of  the  same  property. 

History:    Enacted  March  11,  1872. 

EMINENT  DOMArN— CROSSINGS— 
COURT  TO  REGULATE. 

1.  Constnietion  of  section — Subdivision  1. 

2-  4.  Court 's  power — To  hear  and  detennme 
all  adverse  and  conflicting  claims. 

5.  Same — Disputed  claim  of  plaintiff  may 

be  determined. 

6.  Railroad  crossings. 
See.  ante,  9  1237  and  note. 

1.    ConHtructlon  of  seeltoa— Siibdlvl«ioii  1. 

— If  this  subdivision  were  construed  to  give 
the  superior  court  power  to  determine  the 
places  where  public  streets  should  be  al- 
lowed to  cross  existinf?  railroads  and  to 
make  regulations  governing  the  manner  of 
making  such  crossings  it  would  confer  leg- 
islative power  upon  the  Judicial  department 
of  the  state.  Above  section  is  a  general  law 
nnd  Inconsistent  with  the  Los  Angeles  char- 
ter and  is  superseded  thereby. — City  of  Los 
Anseleft  v.  Central  Trust  Co.,  173  Cal.  823, 
109  Pac.  1169. 


2.  Canrl's  Botwmr—T»  kear  and  detrvmlM 
all  advenw  aad  eenatetlaB  clalma   to  the 

property  sought  to  bs  condemned,  and  to 
the  damages  therefor. — City  of  Los  Angeles 
V.  Pomeroy,  124  Cal.  697,  609,  fi7  Pac.  fiSS. 

t.  The  court  or  judge  before  whom  pro- 
ceedings are  cnnducted,  and  not  the  com- 
missioners appointed  under  act  of  1863  to 
estimate  value  of  land,  is  proper  tribunal 
to  determine  adverse  claims  to  land  con- 
demned.— Spring  Valley  Water  Works  v. 
San  Francisco,  22  Cal.  434,  143. 

4.  Under  act  of  1853  commissioners  ap- 
pointed to  assess  the  value  of  the  property 
had  nothing  to  do  with  settlement  of  adverse 
claims.  Persons  in  possession  of  land  con- 
demned for  railroad  were  entitled  to  whole 
nssessed  value  of  land,  as  against  third  par> 
lies  out  of  possession  but  claiming  superior 
title. — Sacramento  Valley  R,  Co.  v.  Hoffatt, 
7  Cal.  577,  579;  City  of  Los  Angeles  v.  Pom- 
eroy, 124  Cal.  597.  611,  57  Pac.  585. 

5.  Same — Dl«piited  elnlm  of  plnlatlS  may 
be  dctermlaed. — Express  provision  of  section 
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applies  onljr  to  conflicting  claims  of  those 
who  are  made  or  who  make  themaelves  de- 
fendanta  In  the  proceeding.  .  .  .  Al- 
tliougrh  tlilB  provision  has  no  direct  bearing 
on  question  whether  court  has  Jurisdiction 
to  try  any  question  of  title  of  plaintiff  to  an 
Interest  In  the  land  sought  to  be  condemned, 
it  contains  an  express  legislative  recogni- 
tion of  the  entire  competency  of  the  court 
to  try  and  determine  adverse  claims  to  the 
property  in  a  proceeding  to  condemn.  Con- 
venience requires  that  an  Interest  claimed 
by  plaintiff  In  land  sought  to  he  condemned. 


and  disputed  by  defendant,  may  be  deter- 
mined In  the  condemnation  suit. — Cltjr  of 
Los  Angeles  r.  Pomeroy,  124  Cal.  597.  608- 
614,  67  Pac.  585. 

RaUToad  croaalnga. — Question  as  to 
whether  manner  of  crossing  (on  a  level, 
above,  or  below  the  other  road)  Is  compat- 
ible "with  the  greatest  public  benefit  and 
least  private  Injury,"  is  a  question  of  fact 
to  be  determined  with  reference  to  the  cir- 
cumstances proved  in  each  case. — California 
So.  R.  Co.  T.  Southern  Faa  B.  Ce..  87  Cal. 
69,  82,  7  Pac  128. 


§  1247a.'  COURT  HAT  REGULATE  THE  BBHOVINO  OF  STBUOTURES. 

The  court  shall  also  have  power  to  regulate  and  determine  the  place  and  man- 
ner of  removing  or  relocating  structures  or  improvements,  or  of  enjoying  the 
common  use  mentioned  in  the  fourth  subdivision  of  section  twelve  hundred  and 
forty. 

History:   Enactment  approved  April  6,  1911,  Stats,  and  Amdts.  1911, 
p.  622.  In  effect  Immediately. 

§  1248.   COURT  OR  JURY  TO  ASSESS  DAMAGES.   The  court,  jury,  or 

referee  must  hear  such  legal  testimony  as  may  be  offered  by  any  of  the 
parties  to  the  proceedings,  and  thereupon  must  ascertain  and  assess: 

1.  The  value  of  the  property  sought  to  be  condemned,  and  all  improvements 
thereon  pertaining  to  the  realty,  and  of  each  and  every  separate  estate  or 
interest  therein ;  if  it  consists  of  different  parcels,  the  value  of  each  parcel  and 
each  estate  or  interest  therein  shall  be  separately  assessed; 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a  part  of  a  larger 
parcel,  the  damages  which  will  accrue  to  the  portion  not  sought  to  be  con- 
demned, by  reason  of  its  severance  from  the  portion  sought  to  be  condemned, 
and  the  constmction  of  the  improvement  in  the  manner  proposed  by  the 
plaintiff; 

3.  Separately,  how  much  the  portion  not  sought  to  be  condemned,  and  each 
estate  or  interest  therein,  will  be  benefited,  if  at  all,  by  the  construction  of  the 
improvement  proposed  by  the  plaintiff;  and  if  the  benefit  shall  be  equal  to  the 
damages  assessed  under  subdivision  two,  the  owner  of  the  parcel  shall  be 
allowed  no  compensation  except  the  value  of  the  portion  taken;  but  if  the 
benefit  shall  be  less  than  the  damages  so  assessed,  the  former  shall  be  deducted 
from  the  latter,  and  the  remainder  shall  be  the  only  damages  allowed  in  addi- 
tion to  the  value ; 

4.  [If  property  be  water.]  If  the  property  sought  to  be  condemned  be  water 

or  the  use  of  water,  belonging  to  riparian  owners,  or  appurtenant  to  any  lands, 
how  much  the  lands  of  the  riparian  owner,  or  the  lands  to  which  the  property 
sought  to  be  condemned  is  appurtenant,  will  be  benefited,  if  at  all,  by  a  diver- 
sion of  water  from  its  natural  course,  by  the  construction  and  maintenance,  by 
the  person  or  corporation  in  whose  favor  the  right  of  eminent  domain  is  exer- 
cised, of  works  for  the  distribution  and  convenient  delivery  of  water  upon  said 
lands;  and  such  benefit,  if  any,  shall  be  deducted  from  any  damages  awarded 
the  owner  of  such  property; 
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5.  [If  property  be  for  a  railroad.]  If  the  property  sought  to  be  condemned 

be  for  a  railroad,  the  cost  of  good  and  sufficient  fences,  along  the  line  of  such 
railroad,  and  the  cost  of  cattle-guards,  where  fences  may  cross  the  line  of  such 
railroad;  and  such  court,  jury  or  referee  shall  also  determine  the  necessity  for 
and  designate  the  nnmber,  place  and  manner  of  making  such  farm  or  private 
crossings  as  are  reasonably  necessary  or  proper  to  connect  the  parcels  of  land 
severed  by  the  easement  condemned,  or  for  ingress  to  or  egress  from  the  lands 
remaining  after  the  taking  of  the  part  thereof  sought  to  be  condemned,  and 
shall  ascertain  and  assess  the  cost  of  the  construction  and  maintenance  of  such 
crossings ; 

6.  If  the  removal  or  relocation  of  structures  or  improvements  is  sought,  the 
cost  of  such  removal  or  relocation  and  the  damages,  if  any,  which  will  accrue 
by  reason  thereof ; 

7.  As  far  as  practicable,  compensation  must  be  assessed  for  each  source  of 
damages  separately. 

8.  [If  property  is  mortgaged.]  When  the  property  sought  to  be  taken  is 
encumbered  by  a  mortgage  or  other  lien,  and  the  indebtedness  secured  thereby 
is  not  due  at  the  time  of  the  entry  of  the  judgment,  the  amount  of  such  indebt- 
edness may  be,  at  the  option  of  the  plaintiff,  deducted  from  the  judgment,  and 
the  lien  of  the  mortgage  or  other  lien  shall  be  continued  until  such  indebtedness 
is  paid. 

History:  Enacted  March  11,  1872;  amendment  approved  March  19, 
1889,  Stats,  and  Amdts.  1889,  p.  343;  April  5.  1911,  Stats,  and  Amdts. 
1911,  p.  622;  May  22,  1913,  Stats,  and  Amdts.  1913,  p.  239;  May  22,  1915, 
Stats,  and  Amdts.  1915,  p.  940.   In  tfTect  August  8,  19X6. 


EMINENT  DOMAIN— DAMAGES— COUBT 
AND  JURY  TO  ASSESS. 

1.  AdaptabUity   to   particolar  nse — 

Which  would  render  it  more  valu- 
able. 

2.  Allowance  by  jniy- Not  included  in 

judgment  when. 

3.  Annoyance  or  discomfort  —  Mwely, 

not  elements. 

4.  Annual  net  profits  —  Derived  from 

land  for  particular  use. 
6.  Assessoient  for  taxation— Not  admis- 
sible to  show  value. 

6.  Assessment  records — Incompetent  to 

prove  value. 

7.  Assessment  of  damages  —  By  com- 

missioners  instead  of  jury. 

8.  Benefits  of  improvement  —  Le^Ia- 

tive  power  of  state  to  determine. 

9.  Benefits  to  land  —  Under  constitu- 

tion of  1849 — Off  setting  permis- 
sible when. 

10.  Same  —  Oeneial,  as  distinguished 

from  special,  benefits. 

11.  Same— Where  damages  exceed  bene- 

fits. 

12- 14.  Same — Uniler  eonatitution  of  1879, 
article  I,  section  14 — Benefits  to 
land  not  taken. 
15.  Same — Same — Exceptions  to  rule. 
16, 17.  Same— Benefits  to  remaining  land. 


18, 19.  Same  —  Same  —  Prirate  individnals 
condemning  land. 

20.  Burden  of  proof— As  to  value. 

21.  Bueineea  on  lot  not  taken — Damage 

to. 

22.  Same  —  In  condemnation  for  public 

use. 

23.  Comparative  value  before  and  after 

taking — Of  property. 

24.  Same — Of  use  before  and  after  con- 

struction. 

25.  Compensation  for  property  taken. 
26,  27.  Condemnation  money  paid  on  award 

— Not  required  to  be  refunded, 
when. 

28-  30.  Conflicting  claims  —  On  condemna- 
tion. 

31.  Construction   of   section  —  Subdivi- 

sion 2. 

32.  Counsel  fees — Paid  by  owner. 
SS,34.  Court  to  determine  what  questiona. 

35.  Damages — In  general 

86.  Same — Elements  of  damage — Ai  to 

generally. 

37.  Dedication  of  land. 

38.  Dedication  of  benefits  to  land. 

39.  Deputy-assessor — Statements  of  not 

competent  to  prove  value  of  land. 

40.  Estimate  of  valns. 

41.  Siinic— By  viewers. 
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42-  49.  Evideoce  and  damages  —  Ibtten 
considered. 

50.  Experts  on  valae — Evidence  of. 

51.  Fences  — ■  An  element  of  damage 

when. 

62.  Same — In  case  of  railroad. 

63.  Same — Not  an  element  of  damages 

when. 

64.  Findings — By  court. 

55.  Same  —  By  jury — As  to  amodnt  of 

damages. 

56.  Same — Same — Damages  and  dedica- 

tion. 

67.  Same — Same — On  issues  submitted. 

68.  Same — Same — Special  findings. 

60.  Same — Same — Same  —  Allowance  hj 

jury  inconsistent  with. 
60.  Same— Facts  found. 
61,  62.  Gold-coin  judgment  —  Can  not  be 

rendered. 

63.  Hearsay  or  eommon  report — Admis- 

sible  when. 

64.  Improvements  on  land — Are  to  be 

assessed. 

65.  Same — Are  not  considered,  when. 
66,  67.  Same — Same — Made  by  trespasser. 

68.  Increased  cost  of  irrigating — Uncul- 

tivated land. 

69.  Irrelevant    evidence  —  Introduced 

on  one  side. 

70.  Jury  trial — Could  not  be  claimed  by 

owner  under  former  constitution. 

71.  Same — Owner  entitled  to  trial  by 

jury. 

72,  73.  Market  value,  present — Not  value  to 
owner. 

74.  Same — Same — Pretium  affecttoois, 

75.  Same  —  "Present  market  value"  — 

Means,  what. 

76, 77.  Same — ^Price  paid  for  land  in  vicin- 
ity. 

78,  79.  Measure  of  compensation — Rules  as 

to. 

80-82.  Opinion  of  witness — As  to  value  of 
land — Admissible  when. 

83.  Same— Same — Based  entirely  on  in- 

competent matters. 

84.  Same — Same — By  witness  not  an  ex- 

pert. 

85.  Same — Same — By  witness  who  had 

never  seen  the  land. 

86.  Same — Same — For  a  partiealar  pur- 

pose, 

87.  Same  —  Same  —  Former  opinion  of 

witness. 

88.  Same — Same — Same  —  As  to  depre- 

ciation of  value. 

88a.  Payment  of  liens — Bight  to  deduct 
from  judgment — Construction  of 

section. 

89,90.  Peculiar  fitness  for  special  purpose 
— Is  an  element  in  estimating 
value. 


91.  Personal  pleasure  or  enjoyment — Tjf 

fringement  of. 

92.  Private  road  taken  for  public  high- 

way. 

03.  Beport  of  viewers — Need  not  draw 

a  distinction. 

94,  96.  Respective  claims  of  parties  —  And 
amount  coming  to  each. 
06.  Bule  for  ascertaining  damage. 

97.  Same  —  Charge  by  court  erroneous, 

when. 

98.  Same  —  Property  being  part  of 

larger  parcel. 

99.  Same— Separate  assessment  of  each 

piece  of  property  taken. 

100.  Special  damages — ^What  are  not. 

101.  Special  finding — ^Defendant  entitled 

to  when. 

102.  Speculative  damages  —  To  property 

taken. 

103.  Same— To  property  not  taken. 
104-106.  Street  taken  for  railroad— Measure 

of  damages. 

107.  Time  of  assesSinent  of  damages— At 
date  of  summons. 
108,100.  Same— At  time  when  '* taken." 

110.  Two  condemnation  suits — For  same 

lands. 

111.  Use  of  street  by  steam  railroad — 

Damages  to  owner  of  fee. 

112.  Value  of  land  not  taken— Determi- 

nation of. 

133.  Same — Offers  of  purchase,  bona  fide. 

114.  Verdict— Form  of. 

115.  Same  —  Interest  on  is  not  provided 

for.  ^ 

116.  Water-works — Estimate  of  value  of. 

See,  ante,  g  12S7  and  note. 

1.  AdaptablUty  to  partlcRlar  «se— Wklek 
w«HiU  render  It  more  valaable  to  purchasers, 

— e.  sr..  by  reason  of  its  situation  and  being 
part  of  a  basin  adopted  for  reservoir  pur- 
poses,— owner  should  be  permitted  to  show 
this  (act  In  action  to  condemn  for  reservoir 
Bite. — Spring  Valley  Water  Works  v.  Drlnk- 
houae,  92  Cal,  628.  532,  28  Pac.  681;  City  of 
Santa  Ana  v.  Harlin,  99  Cal.  538,  543,  34 
Pac.  224:  City  of  San  Luis  Obispo  v.  Brlz- 
zoiara,  100  Cal.  434,  436,  34  Pac  1083;  CCty 
of  Los  Angeles  v.  Pomeroy,  124  Cal.  697  «44 
57  Pac.  586. 
See  pars.  89,  90,  this  note. 

X.  Allowance  by  Jary^IVot  Inelnded  In 
Jndgnifiit  when  Inconslsteiu  with  special 
flndlngs,  e.  g.,  allowance  for  cross-fencea. 
fruit  trees,  inconvenience  of  curve,  etc." 
with  special  findings  of  no  damage  to  lands 
not  taken.— San  Jose  &  A.  R.  Co.  v.  Uayne 
83  Cal.  56C.  670.  571,  23  Pac.  522.  ' 

See  par.  -86,  this  note. 

3.  Annoyance  op  dlMcomforf — Merely,  not 
elcmcBtji  of  damnse. — See  par.  78,  thla  note. 

4.  AnnnnI  net  proRt* — Derived  from  land 
for  a  particular  use  not  admlaalble  to  show 


Digitized  by 


81348 


BBUUBKT  domain— DAHAGBS-^ASSBSSCVO. 


[Pt.UI. 


market  value. — Stockton  &  C.  R.  Co.  v. 
Galfflanl,  49  Cal.  139,  140;  San  Dleiro  Land 
A  Town  Co.  V.  Neale,  88  Cal.  60,  «2,  11 
U  R.  A.  C04,  26  Pac.  977:  Los  Anffeles, 
Pasadena  ft  Q.  R.  Co.  v.  Rumpp,  104  Cal.  20, 
27,  37  Pac.  869. 
See  par.  24,  this  note. 

S.  Aaaeaamcat  for  taxation— Not  adaila- 
alUe  t«  abow  valnei  and  the  slenlng  of 
an  asaesament-list,  with  a  valuation  at- 
tached, by  the  owner  Is  not  a  declaration 
by  him  as  to  the  value  of  the  land. — San 
Jose  ft  A.  R.  Co.  V.  Mayne,  83  Cal.  666,  23 
Pac.  622. 

A.  AucHRment  record*  —  Incompetent  to 
prove  value  of  land  sougrht  to  be  taken. — 
Concord  Land  ft  Water  Power  Co.  V.  Clouffh. 
69  N.  H.  609.  45  Atl.  666. 

See  par.  39,  this  note. 

7.  Aaaeaamcat  of  dnMncea— By  eonunla- 
■lonera  Inatend  of  Jary,  provision  for,  valid 
under  former  constitution,  not  under  preo- 
ent.— Kopplkus  v.  State  Capitol.  16  Cal.  248, 
253:  Heyneman  v.  Btake,  19  Cal.. 679.  698. 

See  pars.  70,  71,  this  note. 

8.  Beneflta  of  Improvement — L.erlMlattT« 
power  of  state  to  determine  whether  bene- 
fits public  will  derive  from  Improvements 
are  of  suRlcient  importance  to  justify  exer- 
cise of  power  of  eminent  domain. — San 
Francisco  A.  &  S.  B.  Co.  v.  Caldwell,  31  Cal. 
368,  373. 

0.  Beneflta  to  land— ITndar  conatltntlon 
of  1S49— OffaettJnc  permlaalblc  when  there 
is  evidence  warrantlnr,  in  widening  street. 
—Appeal  of  Piper,  32  Cal.  630,  637. 

10.  Same— General,  mm  dlatlnsalahed  from 
•peelal.  beneflta  in  common  with  all  contlff- 
uous  territory,  to  be  deducted.— California 
Pac.  R.  Co.  V.  Armstrongr,  46  Gal.  86,  91. 

11.  8a»e— Where  dnnncca  eaeccd  bene-. 

Uta  to  land  not  taken,  flndins  the  sross 
amount  of  damages  to  the  land  not  taken 
over  benefits  to  land  not  taken.  Is  sufllcient 
compliance  wltii  statute.— California  Pac. 
R.  Co.  V.  Frlsbie.  41  Cal.  356.  358. 

12.  Same — Under  conatKnIlon  1879,  ar- 
ticle 1,  Meetlon  14— DenefltM  to  land  not 
taken,  arising  from  construction  of  pro- 
posed improvement,  can  not  be  considered 
in  fixing  compensation  to  be  awarded.— Pa- 
cific Cent.  R.  Co.  v.  Porter,  74  Cal.  261.  262, 
16  Pac.  774:  San  Diego  Land  ft  Town  Co.  v. 
Neale,  78  Cal.  63,  3  L.  R.  A.  83,  20  Pac.  873; 
San  Jose  &  A.  R.  Co.  v.  Mayne,  83  Cal.  566. 
23  Pac.  S22;  San  Diego  Land  &  Town  Co.  t. 
Neale.  88  Cal.  50.  1]  L.  R.  A.  604,  26  Pac. 
977;  San  Bernardino  &  E.  R.  Co.  v.  Haven, 
94  Cal.  489.  492.  29  Pac.  875. 

13.  But  errors  in  this  regard  are  cured 
by  an  Instruction  to  the  jury  to  disregard 
all  testimony  tending  to  show  such  benefits. 
— 1.08  Angeles,  Pasadena  &  O.'  R.  Co.  v. 
Rumpp,  104  Cal.  20,  29,  37  Pac.  859. 

14.  Error  to  permit  proof  of  benefits 
resulting  to  land  not  taken  that  might  re- 
sult from  the  building  of  a  railroad.— San 


Jose  &  A.  R.  Co.  T.  Mayna,  8S  CaL  666,  SS9. 

23  Pac.  522. 

16.  Same — Same — Execptlona  to  the  rale. 

■ — The  constitutional  provisions  relate  only 
to  private  corporations,  and  do  not  include 
municipalities  or  private  Individuals  exer- 
cising the  power  of  eminent  domain  (or  a 
public  use.  Thus  tt  has  been  held  as  set 
out  In  following  paragraphs: 

16;  Same — Bcneftta  to  rcmalnlns  land  are 

to  be  deducted  from  damages  suffered  by 
taking  of  land  for  public  road  by  municipal 
corporation. — Butte  County  v.  Boydston,  64 
Cal.  110,  29  Pac.  611;  Tehama  County  v. 
Bryan.  68  Cal.  67,  66,  8  Pac.  673;  Pacille 
Cent.  R.  Co.  V.  Porter,  74  Cal.  261.  262.  16 
Pac.  774. 

17.  It  has  been  held  that  this  exception 
applies  to  municipal  corporations  only,  un- 
der constitution  1879  article  L  section  14.— 
Pacific  Cent.  R.  Co.  v.  Porter,  74  Cal.  261. 
262,  15  Pac.  774;  San  Jose  &  A.  R.  Co.  v. 
Mayne.  83  Cal.  566,  569,  23  Pac  622;  Beve- 
ridge  V.  Lewis,  137  Cal.  619,  69  I<.  R.  A.  681, 
67  Pac.  1040,  70  Pac.  1083. 

18.  Same  —  Same  —  Privwte  Indlvldaaln 

condcinning  land  for  purposes  of  railroad 
are  entitled  to  set-off  of  benefits  to  land 
not  taken. — Moran  v.  Ross,  79  Cal.  649,  551. 
21  Pac.  958. 

19.  It  has  been  held  by  a  divided  court 
In  a  later  case  that  under  section  14,  arti- 
cle J  of  the  state  constitution,  which  provides 
for  Just  compensation-  In  all  cases  of  land 
taken  for  public  use,  the  legislature  can 
not  provide  that  the  property-owner  shall 
receive  a  smaller  sum  for  the  taking  of  the 
land  by  a  natural  person  than  when  It  Is 
taken  by  a  corporation;  and  that  there  can 
be  no  deduction  for  general  benefits  to  land 
not  taken  In  any  case;  that  above  section  al- 
lowing such  beneflta  to  be  deducted  In  tbe 
case  of  a  natural  person  which  can  not  be 
allowed  under  the  constitution  tn  favor  of  a 
private  corporation  is  Invalid  (HcFarland, 
J.,  dis.).— Beverldge  v.  Lewis.  187  CaL  «19, 
69  L.  R.  A.  681,  67  Pac.  1010,  70  Pac.  1083. 

20.  Borden  of  proof— An  to  valne  Is  on 

owner. — Monterey  County  v.  Cushing,  83  Cal. 
607.  510,  28  Pac.  700:  San  Diego  L^nd  ft 

Town  Co.  V.  Neale,  88  Cal.  60,  11  L.  R.  A. 
604.  25  Pac.  977;  City  of  Alameda  v.  Cohen, 
133  Cal.  5,  7,  66  Pac.  127. 

As  to  opinion  evidence  rcaptetlnc  valnc 
of  land  taken,  see  pars.  80-88,  this  note; 
also  note  19  Am.  St.  Rep.  460. 

21.  Bnaiaese  on  lot  not  taken— Dasnngcen 

to  may  be  considered  In  fixing  the  damage* 
to  be  awarded. — Muller  v.  Southern  Pac. 
Branch  R.  Co.,  83  CaL  240,  846,  23  Pac.  2C6. 

22.  Same  — In  condemnation  tor  pvbllc 
nsc,  e.  g.,  for  a  street,  the  general  rule  is 
that  no  damages  can  be  allowed  for  Injury 
to  business  caused  merely  by  the  improve- 
ment and  not  by  the  taking  of  the  prop- 
erty.— City  etc.  of  San  Francisco  t.  Kler- 
nan,  98  Cal.  614,  624,  33  Pac.  720. 


Digitized  by 


lit.  VIL] 


COHPARATIVB  VALDB.  KTA— DBDVCnHO  BBNBFIT8. 


•  1Z4S 


S3.  Companitlvc  value  before  and  after 
taklBK — Of  propevtr* — Comparative  value  of 
property  before  and  after  the  improvement 
for  which  the  land  la  taken,  not  admis- 
sible In  fixing  compensation  to  be  made. — 
L.OS  Angelea,  Pasadena  A  O.  3R.  Co.  v. 
Rumpp,  104  Cal.  20,  37  Pac.  3S9. 

24.  Same — Of  uc  before  and  after  coa- 
striicllon  of  railroad,  can  not  be  considered 
in  proceedings  to  condemn. — Los  Angeles, 
Pasadena  &  G.  R.  Co.  v.  Rumpp,  104  Cal.  20, 
27,  37  Pac.  859. 

See  par.  4.  this  note. 

25.  CompcHHtlon     tor     property  takca 

under  exerclae  of  power  of  eminent  domain. 
— as  to,  see  notes  31  Am.  Dec,  373;  88  Am. 
Dec.  113;  9  Am.  St.  Rep.  140;  19  Am.  St. 
Rep.  468;  22  Am.  St.  Rep.  50. 

99.  CoDdcmaatloB  moBcj-  paid  on  award 
—Not  repaired  to  be  rcfnnded  on  second 
trial  resiritlnff  in  a  less  award  on  appeal 
by  defendant  upon  question  of  compensa- 
tion alone. — Los  Angeles,  Pasadena  A  O.  R. 
Co.  V,  Rumpp,  104  Cal.  20,  23.  37  Pac.  869. 

27.  DlatlBsaiiibedi  Pool  t.  Butler,  141 
Cal.  46,  50,  74  Pac.  444. 

28.  ConflletlBgr  elalma — Ob  eoBdemBatlOB, 
to  the  same  property,  may  be  considered  to- 
gether.— Lake  Merced  Water  Co.  v.  Cowles, 
31  Cal.  214,  217.  See  Eureka  &  K.  R.  R.  Co. 
V.  California  &  N.  R.  Co.,  103  Fed.  897,  901. 

See  pars.  94,  96,  110,  this  note. 

90.  Obiteri  So  held  in  San  Francisco  & 
A.  W.  Co.  V.  Alameda  Water  Co.,  36  Cal. 
f39,  646. 

30.  DlatlDKolnhedi  City  of  Los  Angeles 
V.  Pomeroy,  124  Cal.  597.  57  Pac.  685. 

Ah  to  proredore  Is  cnae  of  rival  clnlma  to 
POBdemu  the  HBme  InBd,  see  San  Francisco 
&  A.  W.  Co.  V.  Alameda  Water  Co.,  36  Cal. 
639. 

81.    CoBatractioB  of  aectloB— .SnbdIvlaloB 

3. — This  aubdivlslon  limits  in  terms  the 
award  of  damages  to  the  property  taken 
and  the  resultant  damage  to  contiguous 
property  injured  by  severance  of  the  prop- 
erty taken.  It  has  not  the  most  remote  ap- 
plicability to  the  business,  profession,  or 
occupation  which  may  be  conducted  on  the 
premises. — City  of  Oakland  v.  Pacific  Coast 
Lumber  &  Mill  Co.,  171  Cal.  392.  153  Pac. 
705. 

33.  CoBB»el  feea— Paid  by  owaer  are  not 
recoverable  aa  a  part  of  his  compensation. 
—San  Jose  &  A.  R.  Co.  v.  Mayne,  83  Cal. 
E66,  23  Pac.  622. 

S3.  Coart  to  detcrmlBe  what  ^BcatloBs. 
— In  an  action  by  a  municipal  corporation 
to  condemn  a  leasehold  Interest  In  real 
property  used  for  wharf  and  lumber-yard 
purpuses  In  connection  with  a  planlpg-mlll 
business  situated  on  noncontiguous  land.  It 
is  u  question  for  the  court,  not  for  the  Jury, 
to  determine  whether  the  two  pieces  of 
property  constitute  one  parcel  within  the 
meaning  of  above  section. — City  of  Oak- 
land v.  PaciHc  Coast  Lumber  A  Mill  Co.,  171 
Cal.  892,  163  Pac.  706. 
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34.  The  weight  of  authority  seems  to  be 
In  favor  of  the  position  that  the  assessment 
of  damages  must  be  determined  by  the 
court  and  not  the  Jury. — San  Joaquin  A 
Kings  River  Canal  A  Irr.  Co.  v.  Stevenson, 
26  Cal.  App.  274,  sub  nom.  San  Joaquin  A 
Kings  River  Canal  &  Irr.  Co.  v.  Stevinson, 
147  Pac.  254,  268.  affirmed  by  Supreme  Court, 
26  Cal.  App.  286,  147  Pac.  258. 

35.  DBmagea—lK  ccBcral. — In  an  action 
brought  by  a  county  to  condemn  a  strip 
of  land  through  a  larger  tract  of  land 
owned  by  the  defendant,  over  which  the 
plaintirr  proposed  to  construct  a  storm 
drain  or  canal  In  the  manner  described  in 
the  complaint,  for  the  purpose  of  carrying 
flood  waters  which  in  times  of  heavy  rains 
accumulated  upon  the  watershed  contiguous 
to  defendant's  tract  of  land,  it  Is  not  error 

.  to  admit  testimony  of  witnesses  who.  In 
part,  based  their  opinion  aa  to  the  amount 
of  damage  sustained,  upon  the  alleged  fact 
that  the  proposed  storm  drain  and  canal 
would  constitute  a  constant  menace  and 
danger  in  that,  during  times  of  heavy  rain- 
storms when  a  large  volume  of  water  would 
gather  and  flow  down  through  the  drain- 
age canal.  It  might  flood  the  land,  and  that 
the  effect  of  such  threatened  flooding  due 
to  the  construction  of  the  canal  for  the 
purpose  Intended  was  to  greatly  depreciate 
Its  market  value. — Los  Angeles  County  v. 
Sullivan,  32  Cal.  App.  325,  162  Pac.  907. 

Aa  to  e»11mBle  of  value  in  ascertalBlBC 
daBiages,  see  para.  40.  41,  this  note. 

Aa  to  evIdeBce  conaldered  Ib  detenalBiBS 
damages,  see  pars.  42-49,  this  note. 

Aa  to  expert  valnatlOB  aad  erldeBcet  see 

par.  50.  this  note. 

As  to  RndlBva  by  eoart  aad  Jary  aa 
Bmoont  of  daaiaffea.  see  pars.  64-60,  this 

note. 

Am  to  gold-eolB  iBdgnieBt  ca*  aot  b«  rea- 

dered.  see  pars.  61,  82,  this  note. 

As  to  hearsay  or  eoaiiBoB  report  adMla- 

•ible  whea.  see  par.  63,  this  note. 

36.  Same — Blemeata  of  danMge— Aa  to 
gcDcrally. — In  an  action  in  eminent  domain 
seeking  to  acquire  as  a  roadway,  for  rail- 
road purposes  a  strip  of  land,  all  matters 
and  conditions  which  may  reasonably  be  ex- 
pected to  follow  the  location  and  operation 
of  the  railroad,  and  affect  the  value  of  the 
land,  should  be  considered. — Colusa  &  Ham- 
ilton R.  Co.  V.  Leonard,  176  Cal.  109  167 
Pac.  878. 

»T.  DedlcatlOB  of  iaad  for  street  renders 
condemnation  proceedings  fop  tbat  purpose 
improper.— City  of  San  Jose  v.  Preyschlae 
66  Cal.  8,  9.  See  City  of  Los  Angeles  v 
Pomeroy,  124  Cal.  597,  612.  57  Pac.  586. 

38.  DeduetloB  of  beaeflta  to  Iaad  by  rea- 
son of  constructing  the  Improvement,  It  Is 
thought,  can  properly  be  made  only  in  case 
of  condemnation  by  a  municipal  corpora- 
tion, although  not  finally  settled  whether 
private  Individual  condemning  can  set  oft 
benefits.— See  pars.  9-19,  this  note. 
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SO.  Dcpatr-MacMor— stalement*  of  not 
eoH|wtcBt  to  proTe  valnc  «l  land  soueht  to 
b«  taken. — San  Joie  *  A.  R.  Co.  v,  Mayue, 
83  Cal.  666,  569,  23  Pae.  622;  Woolrldg«  ▼. 
Boardman,  116  Cal.  74,  78,  46  Pac.  868.  Sea 
Concord  L<.  &  W.  P.  Co.  r.  Clough,  S9  N.  H. 
60»,  4S  Atl.  665. 

Sm  par.  S,  thti  note. 

4M.    E^tlmalc  of  In  action  to  con- 

demn for  water-works,  baaed  on  the  coat 

of  the  proposed  works,  the  Increase  of 
population,  the  extension  of  the  water  sys- 
tem, and  the  probable  Income  and  profit  of 
the  works  are  not  admissible  In  fixing  com- 
penaatlon  for  land  taken. — San  Diego  X^nd 
A  Town  Co.  V.  Neale,  88  Cal.  60,  11  L..  R.  A. 
604,  25  Pac.  977. 

41.  Same  — Br  Tienem,  need  not  draw 
distinction  between  the  value  of  the  prop- 
erty taken  and  the  damages  resulting  to 
owner  from  the  taking. — ^Monterey  County 
T.  Cashing,  88  Cat  607,  614.  28  Pac.  700. 

See  pars.  96-99,  this  note. 

42.  Evldenee  and  damage*  —  Mmttwrm 
eoMldcrcdt — Physical  contiguity,  not  unity 
of  use,  is  the  controlling  factor  In  deter- 
mining whether  property  sought  to  be  con- 
demned constitutes  a  part  of  a  larger 
parcel. — City  of  Oakland  v.  Pacific  Coast 
Lumber  A  Mill  Co.,  171  Cal.  892,  163  Pac. 
705. 

See,  also.  pars.  36,  36,  40,  41,  60,  this  note. 

43.  No  compensation  can  be  allowed  in 
eminent  domain  proceedings  for  Injury  to 
business;  by  above  section,  damages  are 
limited  to  property  taken. — City  of  Oak- 
land V.  Pacific  Coast  Lumber  A  Mill  Co., 
171  Cal.  392,  163  Pac.  705. 

44.  It  te  quite  within  the  power  of  the 
legislature  to  declare  that  a  damage  to  that 
form  of  property  known  as  business  or  the 
goDd-wtU  of  a  business  ataall  be  compen- 
sated for,  but  unlCBa  the  constitution  or 
the  legislature  haa  so  declared,  it  is  the 
universal  rule  of  construction  that  an  In- 
Jury  or  inconvenience  to  a  business  Is 
damnum  absque  Injuria  and  does  not  form 
an  element  of  the  compensating  damages  to 
be  awarded. — City  of  Oakland  v.  Pacific 
Coast  Lumber  &  Mill  Co..  171  Cal.  392,  168 
Pac.  705. 

45.  It  is  the  .market  value,  that  is,  the 
highest  price  estimated  in  terms  of  money 
which  the  land  would  bring  If  exposed  for 
sale  In  the  open  market,  which  measurea 
the  damages  for  a  taking.— City  of  Oakland 
V.  Pacific  Coast  Lumber  *  HlU  Co.,  171  Cat 
392,  163  Pac.  706. 

46.  In  the  case  of  a  leasehold,  unless  ex- 
ceptional circumstances  are  shown,  the 
value  of  the  lease  Is  its  market  value. — City 
of  Oakland  v.  Pacific  Coast  Lumber  &  Mill 
Co.,  171  Cal.  392,  163  Pac.  706. 

47.  The  value  in  use,  as  contradistin- 
guished from  the  estimated  value  of  a  pro- 
posed problematical  use,  may  be  given  In 
terms  of  money,  not  as  determinative  of  the 
question,  but  as  being  evidence  of  the  ulti- 


mate fact  which  the  Jury  is  called  upon  to 
find,  namely,  the  market  value. — City  of 
Oakland  Pacific  Coast  Lumber  *  lUIl 
Co.,  171  Cal.  892,  168  Pac.  706. 

48.  Cross-examination  of  a  witness  tes- 
tifying to  value  as  to  particular  sales  in 
the  district  does  not  Justify  the  plaintiff  on 
redirect  examination  taklns  up  the  sales  of 
other  land, — ^Reclamation  Dist.  No.  780  v. 
Inglin,  81  Cal.  App.  496,  166  Pac  1098. 

49.  In  an  action  for  the  condemnation  of 
land,  while  witnesses  may  upon  their  ex- 
amination in  chief  give  the  reaaons  upon 
which  they  base  their  opinions,  they  should 
never  be  allowed  to  go  Into  details  of  par- 
ticular sales  or  transactions. — Reclamation 
DIst.  No.  730  v.  Inglin,  31  Cal.  App.  495,  160 
Pac.  1098. 

OOw    Bxperta  on  valae-- BtMchco  mt. — Aa 

to  generally,  see  notes  19  Am.  St.  Rep.  4C0; 
S7  Am.  St  Rep.  677. 

Ajs  to  arlteaca  of         xyerta  mm  to  Val«c* 

see  par.  84,  this  note. 

Bl.    Fe»eea  i  Am  deamt  vi  temace  wkcB 

rendered  necessary  by  reason  of  the  im- 
provement through  or  along  the  land  not 

taken,  and  the  coat  of  construction  aqd 
maintenance  Is  to  be  Included  In  award. — 
Butte  County  V.  Boydaton.  64  Cal.  110,  113, 
29  Pac.  611.  See  California  So.  R.  Co.  t. 
Southern  Pac.  R.  Co.,  67  Cat.  69,  64.  7  Pac 
123;  Colusa  County  v.  Hudson,  85  Cal.  633, 
638,  24  Pac.  791;  Los  Angeles,  Pasadena  A 
O.  R.  Co.  T.  Rumpp,  94  CaL  481,  4S4.  29 
Pac.  878;  104  Cal.  20,  37  Pac  859;  Olenn 
County  V.  Johnston,  129  Cal.  407,  62  Pac.  66. 

B&  Saae  — !■  case  «tf  railroad*  cost  of 
fencing  la  an  aaaeaament  to  enforce  a  duty 
Imposed  by  law.  and  not  aa  damages  to  tha 

landowner  for  an  Injury  to  bla  land. — ^Loa 
Angeles,  Patadena  &  O.  R.  Co.  T.  Rumpp, 
94  CaL  432,  484,  29  Pac.  872. 

BS.  8a«ie  — Not  aa  deaieat  of  damani 
whea  there  are  no  circumstancea  showing 
increased  coat  In  this  respect  to  owner; 
statute  Imposing  on  railroad  company  duty 
to  fence  or  pay  for  fencing  does  not  affect 
compensation  to  be  awarded  for  the  taking 
of  land. — California  So.  R.  Co.  v.  Southern 
Pac.  R.  Co.,  67  Cal.  59,  64,  7  Pac.  123. 

04.  rindlaKs— Br  eonrt.  in  action  to  con- 
demn lands  for  use  of  private  road,  must  be 
separately  as  to  (1)  the  Talua  of  the  land 
sought  to  be  condemned  and  the  improve- 
ments thereon,  <2)  the  damages  to  the  re- 
maining land  by  reason  of  severance,  and 
(3)  the  benefits  which  will  accrue  to  the 
remaining  portion  of  the  land  by  the  open- 
ing of  the  road. — Butte  County  v.  Boydston, 
64  Cal.  110,  112.  29  Pac.  611. 

BS.  Same  —  Br  Jarr  —  As  to  amoaat  of 
damages  to  be  awarded.  Is  conclusive 
though  unjust,  If  It  can  be  sustained  In  any 
aspect  of  evidence. — Colusa  County  t.  Rod- 
son,  85  Cal.  633.  636,  24  Pac.  791. 

As  to  neeesalty  for  fnca*  amm  para.  Sl*6t 

this  note. 
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B4.  Same— Sana  —  DaMBKM  aad  dedlca- 
ttoa.  both  betnff  found  by  jury,  allssations 
of  complaJnt  and  answer  relating  merely  to 
ownership,  flndlngs  as  to  dedication  are  not 
within  the  Issues  and  must  be  disregrarded. 
— City  of  San  Jose  v.  Freyschlas,  56  Cal.  8. 

BTi    Saue  —  Same  —  On  fasue  sabmHted. 

a.  g.,  the  necessity  for  the  use,  can  not  be 
disregarded  by  the  court. — Wilmington  C. 
*  R.  Co.  V.  Domlnerues,  60  Cal.  605,  606. 

B8.    Same  — Same— Special  OmdlBsa. — as 

to,  see  par.  100,  this  note. 

60.  Same — Same — Same  —  Allowaacc  by 
Jury  ln«on«t«tent  nitk,  must  be  diaregrarded. 
— See  par.  2,  this  note. 

m.  Same  —  Pacta  touad  must  support 
judgment. — North  Pac.  R.  Co.  T.  Reynolds, 

•    60  Cal-  90.  93. 

01.  Gold-coin  JndKment— Caa  not  be  ren- 
dered in  an  action  to  condemn  land  for  rail- 
road purposes  where  the  court  finds  gener- 
ally value  of  land  taken,  and  damagre  to 
remainder  of  tract,  where  It  does  not  appear 
these  damages  were  ebtlmated  on  a  arold- 
coln  basis. — Northern  Pac.  R.  Co.  Rey- 
nolds, 50  Cal.  90,  94. 

G«ld-cola  Jadsmenla  sea,  ante,  i  C6T  and 
note. 

SI.  Whether  damages  may  be  proved  and 
allowed  in  gold  coin,  not  decided. — Northern 
Pac.  R.  Co.  V.  Reynolds,  60  Cat.  90.  94. 

•S.  ncaraay  or  eoakmoa  report— Admis- 
sible when  action  to  assess  damages  for 
taking  of  street  by  railroad,  for  purposes  of 
dxing  boundary  line,  of  street,  provided  it 
existed  before  controversy  arose. — Muller 
T.  So.  Pac.  R.  Co.,  83  Cal.  240,  242.  23  Pek. 
266. 

44.  ImproTcments  oa  land— .\rc  to  be  as- 
sesBed  as  well  as  the  land,  but  need  not  be 
separately  assessed. — Tehama  Co.  v,  Bryan, 
6S  Cal.  67.  64,  S  Pac.  67S. 

See  par.  92,  this  note. 

SB.  Same — Arc  not  eoasMered,  wbea. — In 

determining  compensation  to  be  made, 
where  place  upon  the  land  under  an  entry 
on  proceedings  to  condemn  which  were  af- 
terwards dismissed. — California  Pac.  R,  Co. 
V.  Armstrong,  46  Cal.  86,  90.  See  California 
So.  R.  Co.  v.  Southern  Pac,  R.  Co..  67  Cal. 
69,  62,  7  Pac.  123  (where  entry  and  improve- 
ment by  consent).  III.  Chicago  &  A.  R. 
Co.  V.  Goodwin,  111  111.  202,  53  Am.  Rep. 
622  (made  by  consent  of  life  tenant).  Kaa. 
Cohen  V.  St.  Louis,  Ft.  S.  A  W.  R.  Co.,  S4 
Kan.  168,  167,  66  Am.  Rep.  242,  8  Pac.  1S8 
(track  laid  with  permission  of  owner);  St. 
XauIs,  K.  &  S.  W.  R.  Co.  V.  Nyce,  61  Kan. 
694,  401,  69  Pac.  1040  (such  improvements 
not  considered  trade  fixtures).  N.  J.  North 
Budson  Co.  R.  Co.  v.  Booraem,  26  N.  J.  Bq. 
(1  Stew.)  460,  466.  N.  D.  Martin  v.  Tyler,  4 
N.  D.  278,  294,  60  N.  W.  392.  Tex.  Preaton  v. 
Sabine  &  E.  T.  R.  Co.,  76  Tex.  375.  377,  7 
S.  W.  826  (such  improvements  not  fixtures). 
Wash.  Seattle  A  M.  R.  Co.  T.  Corbett,  22 
Wash.  189.  191,  60  Pac.  127. 
C.  CP.— 178  a 


OS.    Same  —  Same  —  Made   by  trespansw 

with  bona  flde  intention  to  commence  pro- 
ceedings thereafter  for  appropriation  of  the 
land,  not  an  element  of  damages  In  pro- 
ceedings thus  subsequently  brought. — Al- 
bion River  R.  Co.  v.  Hesser.  84  Cal.  435.  439, 
440,  24  Pac  288;  San  Francisco  and  N.  R. 
Co.  T.  Taylor,  86  Cal.  846,  248,  S4  Pac.  1027. 

67.  "Even  If  entry  had  been  without  li- 
cense or  permission  of  any  one  authorized 
to  grant  the  same,  so  that  It  was  a  tres- 
pass at  the  time,  the  law  would  not  require 
the  railroad  company  in  seeking  a  condem- 
nation of  the  lands  so  entered  upon  for  a 
right  of  way,  to  pay  the  owner  of  land  for 
structures  placed  upon  It  at  Its  own  ex- 
pense, with  a  view  of  subsequently  acquir- 
ing the  right  of  way." — Chicago  &  A.  R. 
Co.  V.  Goodwin,  111  111.  202,  63  Am.  Rep.  622. 
See  Mich.  Morgan's  Appeal,  S9  Hlch.  676: 
Toledo  A.  A.  A  G.  T.  R.  v.  Dunlap,  47  Mich. 
456,  11  N.  W.  271.  Minn.  Greve  V.  First 
Division  St.  P.  &  P.  R.  Co.,  26  Minn.  66,  1 
N.  W.  S16.  Pa.  Justice  v.  Nesquehonlng  Val- 
ley R.  Co.,  87  Pa.  St.  28.  Wla.  Lyon  v.  Green 
Bay  R.  Co.,  42  Wis.  638. 

es.  Increased  cost  of  Irrigating — Vncnl. 
Ilvated  land  shown  to  be  adapted  to  cultiva- 
tion, and  to  require  irrigation,  caused  by 
building  railroad  through  the  land.  Is  a 
legitimate  subject  of  Inquiry  for  purpose 
of  ascertaining  damage  to  be  awarded.— 
San  Bernardino  &  E.  R  Co.  v.  Haven,  84 
Cal.  48ftt  498,  29  Pac.  876. 

n.  Irrclerant  avldcnec- Introdaecd  oa 
oac  aide  does  not  render  competent  such 
evidence  on  behalf  of  other  side. — San  Diego 
Land  &  Town  Co.  v.  Neale,  88  Cal.  60,  11 
L.  R.  A.  604,  26  Pac.  977. 

n.  Jorr  trial— Conid  aot  be  elalmed  by 
owner  nadcr  former  eanatltntloa,  the  consti- 
tutional provision  guaranteeing  trial  by 
Jury  related  only  to  civil  or  criminal  cases 
in  which  an  Issue  of  fact  was  Joined. — Kop- 
pikus  v.  State  Capitol,  16  Cal.  248,  253.  See 
Heyneman  v.  Blake.  19  Cal.  679.  696;  Casaldy 
V.  Sullivan,  64  Cal.  266,  267,  28  Pac.  284; 
Woods  V.  Varnum,  86  CaL  639,  646,  84  Pac. 
848. 

Aa  to  trial  by  favy  Ib  proeeadlag  to  roa- 
dema  by  power  of  cmiacat  domala*  see  note 
48  Am.  Deo.  190. 

Tl.  Same— Owaer  eatltled  to  trial  by  Jury 

for  assessment  of  damages  under  present 
constitution. — Weber  v.  Santa  Clara  County, 
69  Cal.  265,   266;  Trahern  v,  San  Joaquin 
County,  69  Cal.  320,  321. 
See,  post.  §  1256  and  note. 

72l  Market  valne,  present— Not  value  to 
owner,  or  for  a  particular  use,  or  to  the 
person  or  corporation  seeking  to  condemn 
It.  is  the  basis  of  compensation. — San  Diego 
Land  &  Town  Co.  v.  Neale,  88  Cal.  60,  11 
L.  R.  A.  604.  26  Pac.  977;  City  of  Santa  Ana 
v.  Harlln,  99  Cal.  638,  84  Pac.  284. 

See  pars.  89,  90,  this  note. 

78.  Comparei  Robb  v.  Turnpike  Co.,  60 
Ky.  (3  Met.)  117.  where  the  owner  was  al- 
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lowed  to  rMOTST  more  than  the  market 

value. 

74.    Same  —  Same  —  Pretlnm  aflectloDia 

aometimea  attaches  to  property  and  1» 
recognized  by  the  courts. — ^Little  Rock  J.  R 
V.  Woodruff,  49  Ark.  881,  4  Am.  St  Hep.  61. 
S  S.  W.  792. 

76.  Snme  —  •<Prcaciit  martsct  «lloe"— 
Mean*  not  what  the  owner  could  realtxe  at 
forced  sale,  but  "the  price  be  could  obtain 
after  reasonable  and  ample  time,  such  as 
would  ordinarily  he  taken  by  an  owner  to 
make  sale  of  like  property." — Santa  Ana  v. 
Harlln,  99  Cal.  B38.  642,  34  Pao.  224.  See 
Little  Rock  J.  B.  v.  -Woodruir,  49  Ark.  381, 
4  Am.  St.  Rep.  Bl.  B  R  W.  788. 

TA.  Same— Price  paid  for  land  In  viclnltr 

for  some  public  use,  aa  shown  by  report  of 
commissioners.  Inadmissible. — City  of  San 
Luis  Obispo  V.  Brizaolara,  100  Cal.  *84.  486. 
34  Pac.  1083. 

77.  "The  price  so  fixed  by  compromise, 
when  there  can  be  no  other  purchasers, 
and  seller  has  no  option  to  refuse  to  sell, 
and  can  onJy  elect  between  acceptance  of 
price  offered  and  the  delay,  uncertainty,  and 
trouble  of  legal  proceedings  for  assessment, 
is  not  a  reasonable  or  fair  test  of  market 
value.  It  Is  In  no  sense  a  sale  In  the  mar- 
ket."—City  of  San  Luis  Obispo  v.  Brlsao- 
lara,  100  Cal.  484,  486.  84  Pao.  1088;  Cohb  V. 
Boston,  112  Mass.  181. 

78.  Meaenre  of  compenaatioa— JCalea  a* 

to.— See  pars.  40,  41,  94-99,  this  note;  also 
note  19  Am.  St.  Rep.  £49. 

79.  In  proceedingr  to  acquire  right  of  way 
for  public  road,  the  mere  taking  of  prop- 
erty, damage  to  remainder  of  property 
being  by  severance  alone,  questions  as  to 
damages  to  abutting  property  on  account 
of  subsequent  improvement  by  establishing 
grades,  or  otherwise,  are  not  elements  of 
damages  to  be  considered  In  fixing  compen- 
sation: such  damages  are  to  be  determined 
and  fixed  when  such  Improvements  are  made 
and  the  Injury  Inflicted,  not  in  the  condem- 
nation suit.— County  of  San  Luis  Obispo  V. 
Simas,  1  Cal.  App.  176,  178,  179.  81  Pac.  972. 

80.  Opinion  by  wltneitw— A«  to  value  ot 
land  Admlmlbte  wbrn  ahown  by  the  evi- 
dence that  he  is  aufUciently  qualified  to  give 
an  opinion,  and  where  testimony  is  uncon- 
tradicted, both  as  to  the  value  of  the  land 
taken  and  as  to  effect  upon  value  of  land  by 
extending  street  through  same.  Is  sufficient 
to  support  a  Judgment  of  condemnation  for 
the  value  of  the  land  so  testified  as  to. — 
City  of  Alameda  v.  Cohen,  138  CaL  B,  7,  66 
Pac.  127. 

81.  To  entitle  a  witness  to  give  his  opin- 
ion as  to  value  of  land  sought  to  be  taken. 
It  Is  only  necessary  to  show  that  he  has 
some  peculiar  means  of  forming  an  IntelH- 
pent  and  correct  Judgment  as  to  the  value 
of  the  property  In  question. — Spring  Valley 
Water  Works  T.  Prinkhouse,  92  Cal.  B28.  28 
Pac.  681. 


82.  Owner  who  has  resided  for  twenty 
yeara  upon  the  land  sought  to  he  condemned 
will  be  presumed  to  have  acquired  sufficient 
acquaintance  with  It,  and  of  the  value  of 
land  In  that  neighborhood,  to  be  able  to 
give  an  Intelligent  estimate  of  Us  value. — 
Spring  Valley  Water  Works  v.  Drinkhouse. 
97  Cal.  628,  28  Pac.  681. 

8S.  Same — Same — Baaed  CBtlrely  on  la- 
competent  matters,  should  be  rejected. — 
San  Diego  Land  &  Town  Co.  v.  Neale,  88 
Cal.  60,  11  L.  R.  A.  604,  SB  Pac.  977. 

As  to  opinion  evidence  os  valne,  see  19 
Am.  St  Rep.  460;  27  Am.  St.  Rep.  677. 

84.  Same — Same — By  witncas  not  an  ex- 
pert, who  shows  knowledge  and  experience 
as  to  values  of  lands  in  neighborhood,  com- 
petent evidence  as  to  market  value  of  lands 
sought  to  be  condemned. — Santa  Ana  v.  Har- 
lln. 99  Cal.  638,  34  Pac.  224. 

85.  S«me~Samc  — By  witneaa  who  bad 
never  Bcea  tkm  laad  until  the  action  was 
brought,  should  not  be  received. — San  Diego 
Land  A  Town  Co.  v.  Neale,  88  Cal.  fiO.  11 
L.  R.  A.  604.  2B  Pac.-977. 

88.  Same— Saac — Fmr  a  partleolar  par- 
poe«.  not  admissible. — Santa  Ana  v.  Harlln, 
99  Cal.  688,  643,  84  Pac.  224.  See  National 
Docks  A  N.  J.  J.  C.  R.  Co.  v.  Pennsylvania 
R.  Co.,  57  N.  J.  U  (28  Vr.)  266,  278.  31  Atl. 
462. 

87.  Same — Same — ^Former  opinion  of  wlt- 
neea  as  to  the  value,  entertained  by  witness, 
can  not  be  shown. — San  Diego  Land  &  Town 
Co.  V.  Neale,  88  CaL  69.  11  U  R.  A.  604,  IS 

Pac.  977. 

88.  Same — Same — Same — ^Aa  to  depreda- 
tton  of  value. — Opinion  of  witnesses  that 
purpose  for  which  land  Is  sought  to  be 
taken  will  depreciate  adjoining  property, 
and  amount  of  depreciation  la  competent  in 
absence  of  special  objection. — See  Elaclins  v. 
Los  Angeles  Consol,  Blec.  R.  Co..  18S  Cal. 
614,  42  Am.  St  Rep.  164,  87  Pac.  7B0. 

88a.  Payment  of  Ueaa— Rlgiit  to  dcdnct 
from  Jadgmcnt— CoBstmetlon  of  aectlon. — - 
Under  the  provisions  of  the  above  section 
a  person  taking  property  by  proceedings  In 
eminent  domain  has  the  right  to  retain  from 
the  sum  of  money  he  is  required  to  pay  as 
damage  the  amount  of  money  necessary 
to  discharge  any  Hen  existing  against  the 
land  taken,  hut  his  neglect  to  adopt  this 
course  Will  not  give  rise.  In  the  absence  of 
some  other  provision  of  law  creating  It,  a 
right  of  action  to  recover  It  when  once  It 
has  been  paid  by  him. — Marin  Municipal 
Water  Dist.  v.  North  Coast  Water  Co..  40 
Cal.  App.  260,  ISO  Pac.  620,  approving  tho 
doctrine  In  Gray  v.  Case,  61  N.  J.  Eq.  246. 
26  Atl.  806. 

89.  Peculiar  fltneea  for  apcclal  parpoa^— 
Ik  an  element  In  eatlmaling  valac  of  land 
sought  to  be  condemned,  and  where  shown 
forms  a  factor  In  solving  problem  of  market 
value. — San  Dlego  Idind  ft  Town  Co. 
Neale,  78  Cal.  63,  3  L.  R.  A.  88,  20  Pac.  872; 
88  CaL  60.  56,  11  L.  R.  A.  604,  26  Pae.  877; 
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Spring  Valley  Water  Worka  v.  Drli^house, 
92  Cal.  628,  28  Pac.  <81;  Santa  Ana  t.  Harlin, 
99  CaL  5$8i  543.  546,  84  Pac.  224;  Bachua  t. 
Lob  Angelea  Consol.  Elec.  R.  Co.,  103  Cal. 
614,  620.  42  Am.  St.  Rep.  154,  87  Pao.  TBO. 
See  para.  1.  72-77,  this  note. 

90.  "The  Inquiry  In  such  cases  must  be. 
what  la  the  property  worth  In  the  market, 
viewed  not  merely  with  reference  to  the 
uses  to  which  it  Is  applied,  but  with  refer- 
ence to  the  uaea  to  which  it  la  plmlnly 
adapted  r'—MlMiaalppl  &  R.  B.  B.  Co.  T. 
Patterson,  98  U.  S.  403,  26  L..  ed.  206. 

81.  Penwnal  plcaane  or  caJoymeBt— In- 
trincmeat  of,  or  merely  rendering  prop- 
erty less  desirable  for  certain  purpoaea,  or 
even  causing  personal  annoyance  or  dis- 
comfort, does  not  constitute  a  damage  for 
which  compensation  la  required  to  be  made 
by  constitution,  article  I,  section  14.— 
BachuB  V.  liOB  Angelea  Consol.  Blec.  R.  Co., 
108  Cal.  C14,  42  Am.  St.  Rep.  164.  37  Pao. 
750. 

See  par.  3,  this  note. 

83.  Private  road  fakes  for  pabllc  Uck- 

way. — Defendant  is  entitled  to  value  of  Im- 
provement, e.  g.,  the  cost  of  grading,  in  ad- 
dition to  value  of  laud  taken. — Colaaa 
County  T.  Hudson.  86  CaL  833,  637,  34  Paa 
T81. 

8e«  pars.  34-67,  this  note. 

M>  Report  of  viewers— JTmA  ast  taiw  m 
dlatlscllon  between  the  value  of  the  prop- 
erty and  the  damages  resulting  to  the 
owner  from  its  taking;  It  is  sufficient  If  they 
give  a  lump  sum. — Monterey  County  v. 
Gushing,  83  Cal.  607,  23  Pac.  700. 

84.  Renpectlve  claims  of  parties  —  And 
■moant  comlns  to  each,  need  not  be  deter- 
mined by  commissioners  In  appropriating 
lands  under  the  railroad  law;  It  la  proper 
for  them  to  report  a  gross  sum  as  compen- 
Batlon  for  the  tract. — Spring  Valley  Water 
IVorks  T.  San  Pranclaco,  23  Cal.  434,  442. 
See  City  of  Los  Angeles  v.  Pomeroy,  124 
Cal.  697,  612,  57  Pac.  586. 

See  pars.  28-30,  110,  this  note. 

9S.  Alllrmedt  San  Francisco  &  8.  J.  R.  Co. 
v.  Mahoney,  29  Cal.  112,  118. 

86.    Rale    for    aHCertalnlss  damase*. — 

The  only  one  Is  that  laid  down  In  subdivi- 
sion 2  of  above  section. — Southern  Pac.  R. 
Co.  V.  Hart.  3  Cal.  App.  11,  84  Pac.  218. 
See  pars.  78,  79,  this  note. 

As  to  mle  as  to  esllmstiiiK  valne.  see 

pars.  40,  41,  this  note. 

97.  Same  —  CharKC  by  court  erroneons 
when  it  instructs  that  if  the  land  be  more 
profitably  used  for  residences  tlian  business 
property,  th«  Jury  should  determine  the 
aixe,  shape,  and  arrangements  of  the  lots 
Into  which  the  property  could  be  most  prof- 
itably divided  for  residence  purposes,  then 
And  the  market  value  of  the  lots  or  parts 
of  lots  taken,  and  then  find  the  damage  to 
the  remainder  of  the  lots,  parts  of  which 
are  taken,  without  allowing  any  damage  to 
lots  no  parts  of  which  are  taken. — Southern 


arm 


Paa  B.  Co.  T.  Hart,  S  CaL  App.  11.  84  Pao. 
318. 

98.  Bumm  Property  belsK  part  of  Isrcer 
parecl  damages  accruing  to  the  portion  not 
taken  must  be  ascertained  and  allowed. — 
Southern  Pac.  R.  Co.  v.  Hart,  8  Cal.  App.  11, 
84  Pao.  218. 

88.  Sane — Separate  assessment  ot  each 
piece  of  property  taken  and  for  each  source 
of  damage  must  be  made;  and  an  objection 
to  the  action  of  commissioners  that  they 
have  not  done  so.  must  be  made  before  the 
commiaaioners  themselves,  In  the  first  In- 
stance, to  afford  them  an  opportunity  to 
obviate  the  objection. — In  matter  Clear  Iiaka 
W.  Co.,  48  CaL  686.  688. 

100.  Special  danases — What  are  sot  in 

action  to  condemn  land  for  railroad  pur' 
poaea,  and  may  be  proved  without  setting 
up,  e.  g..  damaras  resulting  to  remainder 
of  tract  not  taken,  on  account  of  shape  in 
which  it  will  be  left,  and  effect  of  embank- 
ment built,  or  from  cutting  off  front  from 
county  road,  so  as  to  injure  Its  sale  for 
building  site. — Northern  Pac.  R.  Co.  v.  Rey- 
nolds, 60  Cal.  90,  94. 
See  pars.  21,  22,  this  note. 

101.  SpecUl  flsUaw—Dcfrndast  cntltM 
ts  when  there  Is  no  general  verdict  upon 
the  affirmative  In  his  answer,  e.  g.,  that  It 
la  intention  of  plaintiffs  to  use  property 
taken  for  private  use. — Cummlngs  v.  Peters, 
66  Cal.  693.  696. 

See  pars.  54-60,  this  note. 

102.  Speculative  daiSBKes  —  To  property 
taken.^ — Speculative  conjectures  based  upon 
expenditures  and  profits  not  admissible  In 
fixing  present  value. — San  Diego  Land  & 
Town  Co.  V.  Neale,  88  Cal.  60.  62,  11  L.  R.  A. 
604,  26  Pac.  977.  See  Stockton  A  C.  R.  Co. 
V.  GalglanI,  49  Cal.  139.  M4.  Tide  W.  C.  Co. 
V.  Archer.  9  Gill  A  J.  481,  Mass.  Burt  v, 
Wigglesworth.  117  Mass.  302;  Gardner  v. 
Inhabitants  of  Brookllne.  127  Mass.  358. 
Pa.  Dorian  v.  East  Brandywine  &  W.  R.  Co  . 
46  Pa.  St.. 520;  Reading  &  p.  R.  Co.  v.  Bal- 
thaser,  126  Pa.  St.  1,  17  Atl.  618. 

lOa.  Same — To   property  not  taken  not 

admissible. — Muller  v.  Southern  Pac.  Branch 
R.  Co..  83  Cal.  240,  245.  23  Pac.  266.' 

As  to  spccnlstlve  dsmsBca.  see  notes  88 

Am.  Dec.  120;  19  Am.  St.  Rep.  460. 

104.  Street  takes  for  rnUnad— Heaasra 
of  damages. — Where  fee  to  one  half  street 
in  plaintirr  Is  the  value  of  plaintiff's  Inter- 
est  in  the  land  when  the  railroad  company 
entered  to  construct  Its  road,  subject  to  the 
easement  for  a  public  street;  and  the  mea- 
sure of  damages  to  the  lot  not  taken  abut- 
ting on  the  street  Is  the  difference  between 
Its  value  when  the  railroad  company  en- 
tered and  when  Its  road  was  completed  — 
Muller  v.  Southern  Pac,  Branch  R.  Co  83 
Cat  240,  244,  23  Pac.  266.  See  Wey'i  v 
Sonoma  Valley  R.  Co..  69  Cal.  202,  207  10 
Pac.  610:  Finch  v.  Riverside  R.  Co.,  87  Cal 
697,  698,  602,  26  Pac.  766. 
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.  105.  Comiiarci  Montgomery  V.  Santa 
Ana  W.  R.  Co..  104  Cal.  186,  1&7.  43  Am.  St. 
Rep.  98.  25  L.  R.  A.  6&4.  37  Pac.  786. 

106.  Where  a  party  has  dedicated  a  pub- 
lic street  through  his  land,  and  a  railroad 
afterwards  procures  condemnation  of  the 
atreet  for  right  of  way,  for  which  owner 
Is  awarded  damages,  this  will  not  prevent 
him  from  recovering  damages  from  another 
railroad  company  condemning  right  of  way 
through  same  street. — Southern  Pac.  R.  Co. 
V.  Reed,  41  Cal.  ZSC,  261. 

107.  Time  of  aascHmcnt  of  damages — At 
date  of  ■nmmoBM  in  action  to  condemn 
land  for  purposes  of  railroad,  Is  the  cri- 
terion; and  it  Is  error  to  confine  the  Inquiry 
to  the  value  of  the  land  at  the  date  of  the 
trial. — Tehama  County  V.  Bryan,  68  Cal.  S7, 

■  «5,  8  Pac.  <7S;  San  Jose  &  A.  R.  Co.  v.  Mayne, 
88  Cal.  686,  »  Pac.  688. 
Bee,  post,  1 1249  and  note. 

108.  flame — At  time  wkea  •<taken."  as 
naed  In  statute.  Thia  is  not  when  plat  of 
survey  Is  filed  with  secretary  of  state,  nor 
when  company  enters  for  purpose  of  con- 
struction.— San  Francisco  &  S.  J.  R.  Co.  v. 
Dennlston,  29  Cal.  112,  116. 

J  109.  Land  is  not  "taken  for  public  use," 
in  the  sense  in  which  word  "  talten"  is  used 
in  constitution,  until  last  act  has  been  per- 
formed, which,  under  mode  of  condemnation 
adopted,  is  required  to  transfer  title  or  sub- 
ject It  to  servitude. — Pox  v.  Western  Pac. 
R.  Co.,  81  Cal.  638.  649. 

'  110.  Two  eoBdnaBrntlOB  SBlts-^or  same 
laiMla>  Started  by  different  corporations 
against  same  person  for  appropriation  of 
same  land,  neither  becoming  party  In  action 
brought  by  other,  preference  will  be  given 


to  corporation  over  whose  proceedings  court 
first   alqulres   jurisdiction.— Lake  Merced 
Water  Co.  v.  Cowles,  31  Cal.  il4.-tn. 
See  pars.  88-80,  94.  96,  this  note. 

111.  Use  of  atreet  »y  afeam  mllnwd— 
Damagea  to  owaer  of  foe,  as  to  generally. 

— See  pars.  104-106,  this  note. 

112.  Value  ot  laad  mot  taken — Defermta- 

ntlon  of  to  be  made  by  ascertaining  value 
of  such  part  when  defendant  entered  to 
build  Its  road,  and  by  deducting  from  it.  if 
depreciation  occurred,  the  value  when  the 
road  was  completed.— MuUer  v.  Southern 
Pac.  Branch  R.  Co.,  83  Cal.  840,  243,  23  Pac. 
266.  See  San  Francisco  A.  &  S.  R.  Co.  v. 
CaldweU,  81  Cal.  8S8,  876. 

lis.  Same— OITeMi  of  parehaae,  booa  Bde 
made  of  land  abutting  on  tiie  land  taken, 
are  admissible  in  evidence  to  prove  value  of 
land  not  taken  upon  Issue  of  damages.— 
Muller  V.  Southern  Pac.  Branch  R.  Co..  88 
Cal.  240,  243,  23  Pac.  866.  See  Harrison 
Glover.  72  N.  Y.  461. 

See  pars.  72-79,  this  note. 

114.  Verdlet— Form  of.— "We,  the  Jnry. 
find  damages:  On  the  roadbed,  forty-one 
dollars  and  twenty-fl^vo  cenu;  on  eighteen 
panels,  thirty  dollars;  total,  seventy-one 
dollars  and  twenty-five  cents";  held  suffi- 
ciently specific— Tehama  County  v.  Rryan. 
68  Cal.  67.  64,  8  Pac.  673. 

IIB.  Same — I«tereat  on  Is  "ot  provided 
for  by  the  code. — San  Francisco  ft  S.  J-  V. 
R.  Co.  V.  Leviston,  134  Cal.  412,  416,  66  Pac. 
473. 

lie.  Water-works— Bstlmate  of  valee  of 

In    condemnation  proceedings. — Bee  pars. 

40,  41.  this  note. 


§  1248a.   REMOVAL  OF  RAILEOADS,  ETC.,  FROM  RIGHTS  OF  WAY 
TAKEN  FOR  ROABS.  In  any  proceeding  taken  under  the  provisions  of  this 
title,  where  any  railroad,  street  or  interurban  railway  tracks  are  situated  on, 
upon,  along  or  across  any  lands  or  rights  of  way  sought  to  be  taken  therein,  for 
road,  highway,  boulevard,  street  or  alley  purposes,  or  for  the  purposes  of  a  right 
of  way  for  any  public  utility  to  be  constructed,  completed  and  maintained  by 
a  county,  city  and  county,  or  any  incorporated  city  or  town,  or  by  a  municipal 
water-district,  the  plaintiff  shall,  if  the  complaint  contains  a  prayer  therefor, 
and  shows  the  matter  hereinafter  provided,  obtained  a  final  judgment  of  con- 
demnation ordering,  in  addition  to  the  condemnation  of  such  lands  or  right  of 
way  for  the  purposes  set  forth  in  the  complaint,  the  relocation  or  remoral  of 
any  railroad,  street  or  interurban  railway  tracks  thereon.  Where  the  removal 
or  relocation  of  such  tracks  is  sought  in  any  such  proceedings,  the  complaint 
must  contain  a  description  of  the  location  and  proposed  location  of  such  tracks, 
and  must  be  accompanied  by  a  map  showing  such  location  and  the  proposed 
location  of  such  tracks.   The  compensation  to  be  paid  for  such  relocation  or 
removal  of  tracks  shall  be  ascertained  and  assessed  in  the  action,  as  in  other 
cases,  and  separately  from  other  sources  of  damage. 

History:  Enactment  approved  April  10.  1911.  Stats,  and  Amdts. 
1911  p  853;  amendment  approved  May  22, 1913,  Stats,  and  Amdts.  IMS. 
D  240.   in  effect  August  10,  1913. 
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§1249.  DATE  WITH  RESPECT  TO  WHICH  COMPENSATION  SHALL 
BE  ASSESSED,  AND  THE  MEASURE  THEREOF.  For  the  purpose  of  assess- 
ing compensation  and  damages  the  right  thereof  shall  be  -deemed  to  have 
accrued  at  the  date  of  the  issuance  of  summons  and  its  actual  value  at  that 
date  shall  be  the  measure  of  compensation  for  all  property  to  be  actually  taken, 
and  the  basis  of  damages  to  property  not  actually  taken  but  injuriously 
affected,  in  all  cases  where  such  damages  are  allowed  as  provided  in  scetiou  one 
thousand  two  hundred  and  forty-eight  (.provided,  that  in  any  case  in  which  the 
issue  is  not  tried  within  one  year  after  the  date  of  the  commencement  of  the 
action  unless  the  delay  is  caused  by  the  defendant,  the  compensation  and  dam- 
ages shall  be  deemed  to  have  accrued  at  the  date  of  the  trial.  Nothing  in  this 
section  contained  shall  be  construed  or  held  to  affect  pending  litigation. 

[Damage  on  letting  into  possession.]  If  an  order  be  made  letting  the  plain- 
tiff into  possession,  as  provided  in  section  one  thousand  two  hundred  fifty-four, 
the  compensation  and  damages  awarded  shall  draw  lawful  interest  from  the 
date  of  such  order.  No  improvements  put  upon  the  property  subsequent  to  the 
date  of  the  service  of  summons  shall  be  included  in  the  assessment  of  compen- 
sation or  damages. 

History:    E^ctment  approved  March  11,  1872;  amended  April  10, 
1911,  Stats,  and  Amdts.  1911,  p.  842. 

EMINENT  DOMAIN— DAMAGES— AS  OP 
WHAT  DATE. 

1.  Actual  Tslue.  - 

2.  Same — Market  value, 

3.  Same — Same  —  Inatruction  —  "Actual 

value ' '  aB  measure  of  compensation. 

4.  CoBstruction  of  statute— In  general. 

5.  Date  at  which  value  estimated  —  Code 

section  inapplicable  when. 

6.  i'ixing  damages — Value  at  issuance  of 

summons — Constitutional  provisions. 

7.  Interest  on  award— Where  appeal  taken. 

8.  Valuation  of  land — As  of  date  of  issu- 

ance of  summons. 
9-11.  Same — Constitutionality  of  provision. 

12.  Same — Instruction,  sufficiency  of. 

13.  Same — Means  of  ascertaining  value. 

14.  Same — Owner  is  entitled  to  receive  a 

sum  equal  to  value. 

15.  Same  —  Buling  of  court  admitting  evi- 

dence of  VSUUB. 

16.  Same  —  Verdict  finding  value  of  land 

generally. 

17.  Same— Vesting  of  title. 
8e«,  ante,  9  1237  and  note. 


1.  ActtiMl  value. — Thiner  to  be  ascertained 
la  not  market  value,  but  actual  value,  and 
the  only  reason  why  market  value  Is  taken 
as  criterion  of  compensation  In  ordinary 
cases  is  because  it  Is  in  such  cases  the  true 
measure  of  actual  value — the  only  practical 
test.  But  In  a  case  where  discoveries  made 
after  the  Issuance  of  summons  demonstrate 
that  the  actual  Intrinsic  value  of  the  land  at 
that  date  was  greater  than  Its  market  value 


— In  other  words  when  It  appears  that  mar- 
ket value  Is  no  criterion  of  actual  value— 
those  discoveries  should  be  taken  Into  con- 
sideration.— City  of  LiOB  Angeles  v.  Pomeroy. 
184  Cal.  S97,  M.  SI  Fac.  585. 

a.  SaiBe  —  Market  value. — Actual  value 
means  actual  market  value  (Temple,  J.). — 
City  of  Los  Angeles  v.  Pomeroy,  124  Cal. 
597,  648,  649,  57  Pac.  586. 

a.  Same— Same  — ■■•traction  —  "Actaal 
Talne^  as  weaaiire  ot  compcnHilloa. — In- 
structions which  In  substance  state  that 
"actual  value"  la  measure  of  compensation, 
and  lay  down  correct  rule  for  ascertaining 
actual  value,  are  not  rendered  uncertain 
and  erroneous  by  statement  that  "market 
value"  is  criterion  of  actual  value,  and  by 
defining  market  value  in  case  In  which  there 
Is  not  some  peculiar  feature,  making  mar-, 
ket  and  actual  values  different,  as  in  or- 
dinary cases  market  value  Is  only  practical 
teat  of  actual  value. — City  of  Los  Angeles 
V.  Pomeroy,  124  Cal.  597,  S4S,  644,  67  Pac. 
686. 

4.    Coaatmctloa  of  statute — In  general.— 

It  being  the  rule  of  statutory  construction 
that  when  a  statute,  by  reference,  adopts 
an  entire  provision  of  a  section  of  a  code 
by  naming  its  descriptive  number,  the  ef- 
fect Is  the  same  as  though  the  provision 
had  been  bodily  Incorporated  in  the  adopt- 
ing statute,  the  reference  in  the  above  sec- 
tion, as  originally  enacted,  to  section  1254, 
post,  must  be  construed  as  referring  to 
the  provisions  conulned  In  said  aection 
1264,  as  It  existed  at  the  time  when 
the  above  section  was  passed. — ^Vallejo  & 
Northern  R.  Co.  v.  Reed,  177  CaL  249,  170 
Pac.  426. 
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5.  Dale  at  whieh  Talac  eatlmatcA — Code 
aaetloa  Inapplicable  nfcea. — The  provifiions 
of  the  above  section  have  no  application  in 
eminent  domain  proceedingrs  authorized  by 
section  47  of  the  Public  Utilitiea  Act.  with 
reaiiect  to  the  date  at  which  the  value  of 
property  taken  lur  public  use  shall  be  es- 
timated.— Marin  Municipal  Water  District 
V.  Marin  Water  A  Power  Co..  178  Cal.  308, 
173  Pac.  489. 

S.  FIxIdk  daniBKFS— Valne  at  iMoanre  nC 
Mnmmons  —  Conktltatlonal  provl«lonM. — Un- 
der the  provlsiona  of  the  above  section  the 
value  of  condemned  property  shall  be  Axed 
as  of  the  date  of  the  Issuance  of  the  sbm- 
mons,  is  constitutional. — City  of  Oakland  v. 
Wheeler.  34  Cal.  App.  442,  les  Pac.  23. 

7.  Intereat  oa  award  —  Wbere  appeal 
taken. — Under  the  provlsiona  of  the  above 
section  and  of  section  1254,  post,  a  special 
rule  la  provided  under  which  a  defendant  In 
condemnation  proceedlnga  may  refuse  to 
accept  the  tender  of  an  award  made  by 
deposit  In  court  for  his  benefit;  on  appeal 
from  the  Judgment,  and  upon  affirmance 
thereof,  such  defendant  can  not  Insist  upon 
the  payment  of  interest  on  the  amount  of 
the  award  pending  such  appeal. — Vallejo  & 
Northern  R.  Co.  v.  Reed  Orchard  Co.,  177 
Cal.  249,  170  Pac.  426. 

8.  Valnntloii  of  land— Ae  of  date  of  Innn- 
■ncc  of  ■aminonit. — Where  complaint  was 
filed  April  11.  1883,  and  trial  was  had  June 
5.  1883.  and  there  was  no  evidence  that 
there  had  been  any  Increase  In  intrinsic 
value  of  land  between  commencement  of  ac- 
tion and  trial,  an  Instruction  to  consider 
market  value  of  land  April  12,  1S83,  is  not 
prejudicial. — Areata  ft  Mad  River  R.  Co.  v. 
Murphy.  71  Cal.  122,  123,  11  Pac.  881. 

a.    Same—CoaatMalloaalHy  of  provlaloa. 

— Provision  that  for  purpose  of  assessing 
compensation  and  damages  for  property 
condemned  the  right  thereto  shall  be  deemed 
to  have  accrued  at  date  of  summons  Is  not 
Inconsistent  with  section  14  of  article  I  of 
constitution  of  state.  Value  of  property 
at  some  period  antedating  Judgment  could 
alone  be  awarded  to  owner,  because  award 
must  be  made  by  Judgment.  Future  value 
of  property  would  be  too  uncertain  to  base 
an  award  of  compensation  upon.  Constitu- 
tion simply  means  that  the  compensation 
awarded  In  the  manner  prescribed  by  law 
shall  be  paid  to  the  owner  before  his  prop- 
erty shall  be  taken  for  public  use.-*-CaIi- 
fornla  So,  R.  Co.  v.  Kimball.  61  Cal.  90,  91; 
Tehama  County  v.  Bryan,  68  Cal.  67.  6B.  8 
Pac.  673. 

10.  Conparet  Under  constitutional  pro- 
vision value  of  land  at  time  of  trial  Is 
value  to  be  determined. — California  So.  R. 
Co.  v.  Colton  Land  &  Water  Co.,  2  Cal.  Un- 
rep.  244,  2  Pac.  38.  See  Stockton  &  C.  R. 
Co.  V.  Galgianl.  49  Cal.  139.  140:  Pox  v. 
Western  Pac.  R.  Co.,  31  Cal.  S38.  635,  656; 
Bensley  v.  Mountain  I*akc  Water  Co.,  13 
Cal.  306,  317. 


11.  In  case  where  long  time  elapsed  be- 
tween issuance  of  summons  and  trial,  de- 
fendant argued  that  provision  fixing  value 

at  time  of  issuance  of  summons  was  un- 
constitutional and  supreme  court  observed 
that  argument  was  worthy  of  consideration; 
but  In  case  at  bar  defendant  had  estopped 
himself  from  urging  point  and  it  was  not 
determined. — City  of  Los  Angeles  v.  Pom- 
eroy,  124  Cal.  697.  643,  67  Fac.  686. 

12.  Same— iMatnictloa,  a«aeicner  of. — • 
An  Instruction  in  exact  accordance  with 
above  section  prior  to  its  amendment  In 
1911,  that  In  determining  the  compensa- 
tion to  be  given  the  defendant  they  must 
consider  the  value  of  the  land  as  It  was  at 
the  date  of  the  commencement  of  the  action 
is  proper,  notwithstanding  the  amendment 
to  such  section  after  the  commencement  of 
the  action  by  providing  "that  In  any  action 
In  whiili  the  issue  Is  not  tried  within  one 
year  after  the  date  of  the  commencement 
of  the  action,  unless  the  delay  Is  caused  by 
the  defendant,  the  compensation  and  dam- 
ages shall  be  deemed  to  have  accrued  at 
the  date  of  the  trial.  Nothing  In  above  sec- 
tion contained  shall  be  construed  or  held 
to  alTect  pending  litigation." — Vallejo  ft 
Northern  R.  Co.  v.  Reed  Orchard  Co..  169 
Cal.  545.  147  Pac.  238. 

iS.    Same— Menne  of  aaeertalnlnic  valnp.-  — 

In  an  action  by  a  reclamation  district  for 
the  condemnation  of  land,  the  value  of  the 
land  Is  not  to  be  determined  by  what  other 
land  of  a  similar  character  In  the  district 
sold  for.  The  owner  is  entitled  to  the 
actual  market  value  of  the  land  for  the 
most  valuable  use  or  uses  to  which  It  Is 
adapted  or  may  be  put,  and  the  prices  at 
which  other  lands  of  like  quality  and  adap- 
tation and  similarly  situated  may  have  boen 
sold  can  not  reasonably  be  accepted  as  a 
Just  criterion  for  measuring  and  finally  as- 
certaining the  actual  value  of  the  land 
sought  to  be  taken. — Reclamation  District 
No.  730,  V.  Inglln.  31  Cal.  App.  495,  160  Pac. 
1098. 

14.  Same— Owaer  la  eafitled  to  reeclTC 
a  aam  e^aal  to  valac  of  land  at  the  time 
when.  In  the  language  of  the  constitution, 
the  land  Is  "taken"  .  .  .  Under  Act  of 
1861,  authorizing  condemnation  of  land  by 
railroad  company,  it  was  held  that  taking 
was  not  accomplished  at  time  of  filing  plat 
of  location  of  road  with  secretary  of  state 
and  in  office  of  clerk  of  county;  .  .  .  nor 
should  value  be  computed  as  of  date  when 
railroad  entered  for  purposes  of  construc- 
tion, as  lawful  entry  must  be  preceded  by 
right  of  entry,  and  that  must  be  preceded 
by  payment  or  tender  of  compensation  pre- 
viously assessed.  Record  on  appeal  in 
case  did  not  disclose  time  with  reference 
to  which  damages  were  In  fact  computed 
and  it  was  presumed  that  commissioners 
had  not  erred  in  that  respect. — San  Fran- 
cisco &  San  Jose  R.  Co.  v.  Mahoney.  29  Cal. 
112,  116.  118. 

15.  Same— RnllaK  of  eonrt  atalttlBK  evt- 
•*enec  of  val«c  at  time  of  trial  and  exclud- 
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ing  evidence  of  value  at  time  of  issuaace 
of  summons,  Is  erroneous. — San  Jose  A 
Alameda  R  Co.  T.  Majrne,  SS  CaL  666,  568, 
23  Pac.  522. 

16,  Same—Terdlet  flndlnv  value  ot  land 
KCBcrallr  will  be  construed  with  reference 
to  time  of  commencement  of  action,  wMch 
In  this  kind  of  action  la  Identical  with  is- 
suance of  summons. — Pacific  Coast  R.  Co. 
V.  Porter.  74  Cal.  261,  268,  15  Pac.  774. 

17.  Same — ^Vestln*  of  title  la  not  only 
meaning  of  word  "taken"  In  eminent  domain 


clause  of  conatltutlon.  That  was  at  one 
time  held.  (Sea  Fox  T.  Western  Pao.  R.  Co.. 
81  Cal.  538.)  But  the  poslUon  was  receded 
from,  and  it  was  held  that  "tha  occupation 
hy  the  corporation  for  Its  own  purposes 
pending  the  proceedings  for  condemnation 
is  a  taklner  of  the  property  within  the 
meaning  of  the  constitution."  (Citing  Da- 
vis V.  San  Lorenzo  R.  Co.,  47  Cal.  517,  523; 
San  Mateo  W.  W.  v.  Sharpstelh.  50  Cal.  284; 
Sanborn  v.  Belden,  61  Cal.  266;  VUhac  v. 
Stockton  &  lone  R.  Co.,  63  Cal.  208.) — Cal- 
lahan V.  Dunn,  78  Cal.  866,  870.  SO  Pac  717. 


§1250.   NEW  PROCEEDZNOS  TO  0T7BE  DEFECTIVE  TITLE.    If  the 

title  attempted  to  be  acquired  is  found  to  be  defective  from  any  cause,  the 
plaintiff  may  again  institute  proceedings  to  acquire  the  same,  as  in  this  title 
prescribed. 

History:    Ehiacted  March  11,  1872. 

§1261.  PAYBIENT  OF  DAMAGES  ASSESSED.  [TDflE  OF.]  The  plain- 
tiff must,  within  thirty  days  after  final  judgment,  pay  the  sum  of  money 
assessed.  In  case  the  plaintiff  is  the  state  of  California,  or  is  a  public  corpora- 
tion, and  it  appears  by  affidavit  that  bonds  of  said  state  or  public  corporation 
must  be  issued  and  sold  in  order  to  provide  the  money  necessary  to  pay  the 
sum  assessed,  then  such  sum  may  be  paid  at  any  time  within  one  year  from  the 
date  of  such  judgment ;  provided,  further,  that  if  the  sale  of  any  such  bonds 
can  not  be  had  by  reason  of  litigation  affecting  the  validity  thereof,  then  the 
time  during  which  such  litigation  is  pending  shall  not  be  considered  a  part 
of  the  one  year's  time  in  which  such  payment  must  be  made. 

[Property  taken  for  railroad  purposes.]  In  case  the  use  is  for  railroad  pur- 
poses, the  plaintiff  may,  at  the  time  of  or  before  payment,  elect  to  build  the 
farm  or  private  crossings,  fences  and  cattle-guards;  and  if  he  so  elect,  shall 
execute  to  the  defendant  a  bond,  with  sureties  to  be  approved  by  the  court  in 
double  the  assessed  cost  of  the  same,  to  build  such  farm  or  private  crossings, 
fences  and  cattle-guards  within  eighteen  months  from  the  time  the  railroad  is 
built  on  the  land  taken,  and  if  such  bond  be  given,  need  not  pay  the  cost  of 
such  farm  or  private  crossings,  fences  and  cattle-guards.  In  an  action  on  such 
bond,  the  plaintiff  may  recover  reasonable  attorney's  fees. 

[Property  taken  for  highway  purposes.]  In  case  of  property  being  taken 
by  the  state  or  any  county,  or  city  and  county,  for  highway  purposes,  the 
state  or  such  county,  or  city  and  county,  may  elect  to  build  the  fences  for  which 
damages  may  have  been  assessed  and  in  such  ease  the  amount  assessed  shall 
be  deposited  with  the  clerk  of  the  court  having  jurisdiction  of  the  action,  and 
if  such  fences  are  not  constructed  within  one  year  from  the  date  of  judgment 
the  said  money  shall  be  paid  to  the  defendant  or  defendants  entitled  thereto, 
or  to  his  or  their  order,  who  shall  immediately  build  said  fences.  In  case  the 
state,  or  county,  or  city  and  county,  builds  said  fences  the  moneys  deposited 
shall  be  returned  to  said  state  or  county,  or  city  and  county,  and  in  case  the 
said  moneys  are  paid  to  the  owner  or  ownera  of  the  land  condemned  and  are 
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not  used  for  said  purposes,  within  one  year  from  the  date  of  judgment,  the 

same  may  be  recovered  by  said  state,  or  county,  or  city  and  county. 

History:  Enacted  March  11,  1872;  amendment  approved  Pebniarjr 
28,  1911,  Stats,  and  Amdta.  1911,  p.  92;  May  22,  1913,  Stats,  and  Amdta. 
1913,  p.  241;  May  20,  1915,  SUts.  and  AmdU.  1916,  p.  938.  In  effect 
Angtut  8,  1916. 

when  obligor  hai  failed  to  do  so  befor« 
■uinff  on  bond. — Farley  v.  Moran.  3  Cal.  Un- 
rep.  672,  31  Pac.  168,  160. 

S.  Co<e  doM  mat  rc^alrc  coats  to  be  yslA 
or  deposited  In  court,  but  "the  sum  ot 
money  assessed."  Costs  may  be  allowed  or 
not.  In  the  discretion  of  the  court. — City  of 
Alameda  v.  Cohen,  181  Cal.  B,  7,  66  Pac.  127. 

7.  CoMstltntlonalltr  of  provUlaa  for 
boBil.^ — It  has  been  contended  that  bond 
piven  under  above  section  was  void,  as  such 
bond  could,  under  the  statute,  only  be  given 
as  compensation  for  damages  done  to  plain- 
tiff's land,  or  the  taking;  of  same  for  a  pub- 
lic use;  and  that  such  bond  is  not  Just  com- 
pensation "firat  made  or  paid  Into  court" 
for  the  landowner,  as  required  by  section 
14  of  article  I  of  state  constitution;  that, 
therefore,  the  statute  which  authorizes  such 
bond  Is  unconstitutional  and  the  bond  un- 
authorised by  any  valid  law  and  entirely 
void  as  a  contract.  Supreme  court  did 
not  determine  point  as  to  constitutionality, 
holding  bond  In  case  to  be  valid  as  volun- 
tary bond  given  for  valuable  consideration, 
— Farley  v.  Moran,  3  Cal.  Unrep.  572,  31 
Pac.  158,  159. 

That  section  li  of  article  I  of  constl- 


EMINENT  DOMAIN— PAYMENT  OF 
DAMAGES  ASSESSED— TIME  OP. 

1.  Appeal — By  defendant — Effect  of. 

2.  Same — By  plaintiff — Effect  of  on  pay- 

ment of  assessment. 

3.  Bond — In  double  assessed  cost. 

4.  Same — Amended  bond. 

5.  Same — Suit  on  bond. 
6..  Code  does  not  require  eosta  to  be  paid 

or  deposited. 

7, 8.  Constitutionality  of  provision  for  bond. 

9.  Construction  of  section. 
10-12.  "Final  judgment"— Is  not  tte  "final 

order  of  condemnation.  "- 
13, 14.  Option  to  take  land  after  judgment. 

15- 19.  Payment  within  tliirty  days  after  final 

judgment. 

20.  Same — Payment  or  deposit  made  be- 

fore entry  of  judgment. 

21.  Provision  relating  to  fences. 

22.  Same — Dnty  of  fencing. 
See,  ante,  !  1237  and  note. 

1,    Appeal  —  Br  detcndant  —  Effect  of. — 

Where  defendant  appeals  without  abandon- 
ing all  defenses  except  claim  for  greater 
compensation,  the  entire  Judgment  Is  sus- 
pended and  defendant  Is  not  entitled  to 
demand  or  receive  money  deposited.— Pool 
V.  Butler,  141  Cal.  46,  60,  74  Pac.  444. 

3.  Saaie— Br  Ffaintlff— Bfleet  of  oa  pay- 
ment of  BMiieMBieBt, — The  taking  of  an  ap- 
peal by  the  plaintiff  from  the  Judgment 
prior  to  the  expiration  of  the  thirty  day 
period  mentioned  in  above  section,  has  the 
effect  of  staying  execution  on  the  Judrment 
pending  the  appeal  without  the  giving  of 
a  stay-bond,  and  the  appellant  Is  entitled 
to  a  writ  of  supersedeas  staying  such  execu- 
tion.— Colusa  &  H.  R.  Co.  v.  Superior  Court, 
31  Cal.  App.  746,  Kl  Pac.  1011. 

3.  BoMd— IB  doable  •■sessed  cost  of 
fences  and  cattle-guards  Is  required  when 
plaintiff  elects  to  build  such  fences  and 
guards.  Where  assessed  cost  Is  eleven 
thousand  nine  hundred  and  flfty-four  dol- 
lars statute  Is  not  satlsfled  by  bond  exe- 
cuted by  four  sureties  In  sum  of  six  thou- 
sand dollars  each.  Such  bond  constltutps 
in  aggregate  but  one  surety  In  double  as- 
sessed cost. — California  So.  R.  Co.  v.  South- 
ern Pac.  R.  Co.,  65  Cal.  293,  294,  4  Pac.  12. 

4.  Same — Ameoded  bond  can  not  be  died 
after  lapse  of  prescribed  time. — California 
So.  R.  Co.  T.  Southern  Pac.  R.  Co.,  66  Cal. 
293,  294,  4  Pac.  12. 

6.  Same — Salt  ob  boad. — Landowner  Is 
not  compelled  to  build  fence  In  question 


8. 

tution  has  abrogated  provision  that  plain- 
tiff may  elect  to  build  fences  and  cattle- 
guards  was  contended  In  one  case,  but  as 
bond  given  was  Insufficient  point  was  not 
decided. — California  So.  R.  Co.  v.  Southern 
Pac.  R.  Co.,  66  Cal.  293,  294.  4  Pac.  It. 

9.  Coantrnctlon  of  secdon. — The  "final 
Judgment"  mentioned  in  above  section 
within  which  time  the  plaintiff  must  pay 
has  reference  to  the  preliminary  Judgment 
of  condemnation  entered  by  the  superior 
court,  and  not  to  the  final  conclusion  of  the 

,  litigation. — Colusa  A  H.  R.  Co.  v,  Superior 
Court,  31  Cal.  App.  746,  1«1  Pac.  1011. 

10.  "Final  JadpEmFBt** — is  not  the  **flBal 
order  of  eoadeatBatloa"  provided  for  In  sec- 

tlor  1 253.  post,  but  is,  and  must  be,  the 
juilfimont  which  adjudges  the  sum  to  be 
paid  wlihln  thirty  days  after  it  is  entered. — 
California  So.  R.  Co.  v.  Southern  Pac.  R, 
Co..  67  Cal.  59.  62,  63.  7  Pac.  123. 

11.  Final  Judgment  is  not  the  flnal  order 
of  condemnation  mentioned  In  section  )  253 
post  (latter  Is  order  after  Judgment). — 
Glenn  Co.  v.  Johnston.  129  Cal.  404,  408. 
409,  62  Pac.  66. 

12.  Judgment  of  condemnation  is  final 
Judgment. — City  of  Alameda  v.  Cohen,  133 
Cal.  5,  7.  65  Pac.  137. 

13.  Option  to  take  la»4  after  Jadsaacat, — 
The  government  Is  under  no  obligation  to 
take  the  land  If  the  terms,  when  aacer- 
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talned  are  not  satisfactory. — Fox  v.  West- 
ern Pac.  B.  Co.,  31  Cal.  538.  565. 

14.  Plaintiff  seeking  to  cq^ndemn  land 
for  a  public  use  does  not,  by  brinerlng  ac- 
tion to  condemn,  bind  himself  to  take  the 
land  and  par  the  compensation  fixed  hy  the 
court  or  Jury,  since  It  may  be  so  great  as 
to  make  the  proposed  use  impossible,  or  the 
delay  in  obtaining  the  right  to  use  the  land 
for  the  purposes  Intended  may  permit  an- 
other to  acquire  a  competitive  use  of  other 
lands  for  same  purpose,  and  thus  make  his 
use  undesirable,  even  if  the  compensation 
were  reasonable.  Henoe  a  plaintiff  In  such 
action  la  conceded  to  have  a  right  to  aban- 
don the  proceedings  and  decline  to  take  the 
land  ...  at  any  time  before  defendants 
are  In  position  to  demand  payment.  If 
money  has  been  deposited  with  the  clerk 
for  defendant  In  sum  assessed  for  compen- 
sation, it  may  be  withdrawn.  Such  deposit 
is  only  a  tender  and  money  tendered  does 
not  vest  in  person  to  whom  It  Is  tendered 
unless  It  Is  accepted. — Pool  v.  Butler,  141 
Cal.  46,  49,  SO,  62,  74  Pac.  444. 

15.  Payment  nrllhin  thirty  dnys  after 
Onal  Judgment  Is  general  and  applies  to  all 
cases. — Qlenn  County  v.  Johnston,  129  Cal. 
404,  407,  62  Pac.  $6. 

16.  It  becomes  duty  of  plaintiff  to  pay 
the  money  assessed  as  damages  within 
thirty  days  after  final  Judgment,  or  to  de- 
posit same  In  court. — City  of  Alameda  v. 
Cohen,  133  Gal.  S,  7.  6B  Pac.  127. 

17.  Payment  or  tender  of  the  money 
awarded  is  a  condition  precedent  to  the 
right  of  railroad  company  to  enter  upon  the 
land  for  the  purposes  of  construction;  and 
without  compliance  with  tiie  requirement 
such  entry  may  be  enjoined  by  court  of 
equity  or  prosecuted  for  In  trespass  at  law. 
— San  Francisco  &  8.  J.  R.  Co.  v.  Mahoney, 
29  Cal.  112.  117. 

18.  Plaintiff  can  not  after  obtaining 
final  Judgment  In  his  favor  wait  for  years 


and  then,  at  his  option,  m.ike  payment  and 
procure  final  order  of  condemnation. — Ben- 
sley  T.  Mountain  Lake  Water  Co.,  13  Cal. 
306.  317. 

19.  Payment  or  deposit  after  time  flxed 
by  above  section  will  be  too  late. — ^Madera 
County  V.  Raymond  Granite  Co.,  139  Cal. 
128,  132,  72  Pac.  916. 

ao.  Same— Payment  mr  deposit  made  he- 
fere  evtry  of  Indsmcnt  would  not  avoid  the 
Judgment  and  could  not  be  Injurious  to  de- 
fendant.— Madera  County  v.  Raymond  Gran- 
ite Co.,  139  Cal.  128,  132,  72  Pac  916. 

21.  Provision  relntlnv  to  fences  Is  appli- 
cable only  to  railroad  companies. — Glenn 
County  V.  Johnston,  129  Cal.  404,  407,  62 
Pac.  66. 

22.  Same— Daty  of  fencing  and  construct- 
ing cattle-guards  along  railroad  right  of 
way  must  be  performed  either  by  the  rail- 
road company  or  the  landowner.  Assess- 
ment may  be  paid  to  landowner  by  com- 
pany or  it  may  elect  to  give  bond  in  double 
the  amount  of  the  assessment,  for  the  build- 
ing of  such  fences  and  cattle-«uards  as 
may  be  needed  upon  the  land  taken  for  the 
road  within  eighteen  months  after  the  rail- 
road Is  built  on  the  land.  If  company  falls 
to  build  the  landowner  may  sue  upon  the 
bond.  But  if  payment  of  assessment  be 
made  to  the  landowner  and  he  fails  to 
build  and  maintain  such  fences,  etc.,  the 
law  makes  him  liable  to  the  company  for 
any  Injuries  which  may  be  sustained  by 
reason  of  his  animals  running  at  large 
upon  the  railroad,  and  relieves  and  exoner- 
ates the  company  from  any  damage  or  loss 
arising  out  of  the  killing  or  maiming  of  his 
cattle  trespassing  upon  the  road,  unless 
it  be  proved  that  the  loss  or  damage  was 
caused  wholly  by  Uie  fault  or  negligence  of 
the  company. — Butte  County  v.  Boydston, 
64  Cal.  110,  113,  29  Pac.  511. 

See  Kerr's  Cyc  Civ.  Code,  2d  ed.,  g  4S5 
and  also  note. 


§1252.  DAMAaES,  TO  WHOM  PAID.  Payment  may  be  made  to  the 
defendants  entitled  thereto,  or  the  money  may  be  deposited  in  court  for  the 
defendants,  and  be  distributed  to  those  entitled  thereto.  If  the  money  be  not 
so  paid  or  deposited,  the  defendants  may  have  execution  as  in  civil  eases;  and 
if  the  money  can  not  be  made  on  execution,  the  court,  upon  a  showing  to  that 
effect,  must  set  aside  and  annul  the  entire  proceedings,  and  restore  possession 
of  the  property  to  the  defendant,  if  possession  has  been  taken  by  the  plaintiff. 
History:    Enacted  Martdi  11,  1872. 

EMINENT  DOMAIN— DAMAGES— TO  6,7.  Same— Remedy. 

WHOM  PAID.  8.  Payment  to  be  made  to  true  owner. 

1.  Construction  of  section.  l"-  Same— Title  contingent 

2.  Costs— Deposit  of  award.  See.  ante,  j  1237  and  note. 

3, 4.  Deposit  of  amount  assessed  for  dam-  i,    conntmction  «f  septlon.— Under  above 
ages.  section,   such   preliminary   judgment  after 
5.  Non-payment  of  award — Annulment  of  the  expiration  of  thirty  days  becomes  sub- 
proceedings.  Rtantlally  a  personal  Judgment  for  the  dl- 
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rect  payment  of  money,  and  execution  may 
Issue  aa  In  civil  caaeB. — Colusa  A  H.  R  Co. 
V.  Superior  Court,  SI  Cal.  App,  746,  161 
Pac.  1011. 

a,  Costa— Deposit  ot  avrard  In  final  Juds- 
ment  In  condemnation  proceedlngrs  within 
thirty  days  does  not  cover  coats,  which  may 
be  allowed  or  not  in  the  discretion  of  court. 
—City  of  Alameda  t.  Cohen,  1S3  Cal.  C,  7. 
6S  Pac.  127. 

8.  Deposit  of  amonnt  assessed  for  dam- 
■Ccs.  as  found  by  court  In  final  order  of 
condemnation  unappealed  from,  is  conclu- 
sive upon  defendant. — City  of  Alameda  v, 
Coh«n.  133  Cal.  5.  10,  65  Pac.  127;  Madera 
County  V.  Raymond  Oranlte  Co.,  139  Cal. 
128.  72  Pac.  916. 

See  par.  2,  this  note. 

4.  Any  error  in  form  of  Judgment  as  he- 
Ing  In  personam  against  the  city,  on  which 
an  execution  can  not  Issue.  Is  without  prej- 
udice to  defendant.~Madera  County  v.  Ray- 
mond Granite  Co.,  1S»  Cal.  1S8,  72  Pac.  91fi. 

B.  Nonvpoymeot  of  awaxO— AooalsBcot  of 
proeeedloca,  at  action  of  owner,  where 
award  Is  not  paid  Into  court  within  thirty 
days  from  date  of  final  Judgment. — Olenn 


County  T.  Johnston.  129  Cat  404.  407,  *S 
Pac.  66;  Uadera  County  v.  Raymond  Gran- 
its  Co.,  139  CaL  128,  MS,  72  Pac.  91S. 

6.  Sawe— Remc^  is  by  ordinary  action. 
Owner  can  not  resort  to  summary  remedy 
of  motion  upon  affidavit  unless  his  caao 
comes  within  some  provision  of  statute  to 
that  effect,  which  Is  not  case  in  condemna- 
tion proceedings. — San  Diego  I>and  &  Town 
Co.  V.  Neale.  78  Cal.  80,  S3.  20  Pac.  S80. 

7.  DIsttavalshlDKi  In  matter  of  Bryan. 
S5  CaL  376.  4  Pac.  904;  Neale  v.  Superior 
Court,  77  Cal.  28,  18  Pac.  790. 

8.  Payment  to  be  made  to  trve  owmer  of 
land  condemned  for  railroad  purposes,  al- 
though trespasser  was  In  possession  at  time 
of  damages,  who  had  filed  his  claim  for 
damages,  where  such  owner  recovers  pos- 
session before  payment  is  made. — Rooney 
V.  Sacramento  Valley  R.  Co..  6  Cal.  6S9,  C41. 

9.  Sasi^-Titlc.  cmttlaseof*  e.  c,  depend- 
ent upon  confirmation  of  a  Mexican  grant 
by  United  States,  the  location  of  which 
may  be  changed,  the  money  should  be 
paid  Into  court. — San  Francisco  &  San  Jose 
R.  Co.  V.  Mahoney,  29  Cal.  112,  lis. 

lOw  DIstlngMlshedt  Foz  V.  Western  Pac. 
R.  Co..  71  Cal.  628.  648. 


§1263.  FINAL  ORDER  OF  CONDEMNATION,  WHAT  TO  CONTAIN. 
WHEN  FILED,  TITLE  VESTS.  When  payments  have  been  made  and  the 
bond  given,  if  the  plaintiff  elects  to  give  one,  as  required  by  the  last  two  sec- 
tions, the  court  must  make  a  final  order  of  condemnation,  which  must  describe 
the  property  condemned  and  the  purposes  of  such  condemnation.  A  copy  of 
the  order  must  be  filed  in  the  office  of  the  recorder  of  the  county,  and  there- 
upon the  property  described  therein  shall  vest  in  the  plaintiff  for  the  purposes 
therein  specified. 

History:    Enacted  March  11,  1872. 

EMINENT  DOMAIN— FINAL  ORDER  OP 
CONDEMNATION. 

1.  Contents  of  order  of  condemnation. 

2.  Copy  of  order  must  be  filed  in  re- 

corder's ofGce. 

3.  Interest  on  judgment 
4-  7.  Final  order  of  condemnation. 

8- 11.  Same — Authority  to  make  final  order 
of  condemnation  depends  upon  proof 
that  the  money  has  been  paid. 
12.  Same — Same — No  bond  is  required. 
13'  16.  Same — Description. 
17- 19.  Same — Making  of  final  decree  without 
notice. 

20,  21.  Same — Takes  effect,  when. 

22.  Recital,  in  final  order,  of  payment  of 
damage  money. 
83-  25.  Vesting  of  title. 
See,  ante,  S  1237  and  note. 


1.    Conteats  ot  order  of  eondeoimatlOB.^ 

In  a  condemnation  proceeding  the  court  In 
making   its   Interlocutory  Judgment  prop- 


STta 


erly  refused  to  reserve  the  action  for  fur- 
ther orders  covering  the  matter  of  taxes 
and  assessments  accruing  subsequent  to  the 
commencement  of  the  action. — City  of  Los 
Angeles  v.  Los  Angeles  Pac  Co.,  61  Cal. 
App.  100,  169  Pac.  >92. 

9.    Copy  mt  order  mnmt  be  flled  l* 
corder*a  oBee  of  county  where  land  is  sit- 
uated, and  thereupon  title  vesta  In  plalntlS 
for  purposes  specified. — City  of  Alameda  v. 
Cohen,  133  Cal.  5.  7.  65  Pac.  127. 

s.  Interest  on  Judgment. — There  is  no 
provision  that  Judgment  shall  require  pay- 
ment of  Interest  from  date  of  verdict  on 
amount  found  by  jury,  or  payment  of  costs, 
before  final  order  of  condemnation. — San 
Francisco  &  San  Jose  Valley  R.  Co.  v.  X>vi- 
ston,  134  Cal.  412,  418.  S6  Pao.  47S. 

As  to  iMtercst  on  daouurca  la  eaaco  wkero 
order  luw  been  nude  Icttlaw  vlalntW  faito 
vosaeuloB,  see,  ante,  1  1249  and  note. 

4.  Flaal  order  of  coadeaiMtioB  Im  an  or- 
der after  Judgment  and  is  not  the  final 
Judgment  mentioned  in  section  12S1,  ante. 
— Glenn  County  v.  Johnston,  1X9  CaL  40^ 
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408,  409.  it  Pac.  66;  City  of  Los  Anereles  v. 
Pomeror.  US  Cal.  S40,  841,  64  Pac  477. 

6.  After  payment  has  been  made  court 
muBt  make  a  final  order  of  condemnation. 
— City  of  Alameda  v.  Cohen.  133  Cal.  6.  7, 
66  Pac.  127. 

6.  Until  assessment  of  damages  and 
benefits,  adjudication  of  compenaUtion,  and 
payment,  or  tender  of  compensation,  owner 
can  not  be  deprived  of  land,  and  any  Judsr- 
ment  of  condemnation  rendered  against  him 
would  be  Illegal  and  void. — Sutte  County  v. 
Boydston,  64  Cal.  110.  US,  89  Pac.  511. 

7.  Final  order  Is  not  void  by  reaBon  of 
fact  that  money  paid  Into  court  for  defend- 
ant warn  thereafter  deposited  by  clerk  with 
county  treasurer  subject  to  the  order  of 
the  court,  and  not  subject  to  order  of  de- 
fendant. Such  deposit  by  clerk  with  treas- 
urer Is  made  under  section  2104,  post,  and 
Is  not  ground  for  objection  that  deposit 
with  clerk  was  not  kept  good. — City  of  Los 
Angeles  v.  Pomeroy,  1S8  Cal.  629,  SS2,  66 
Pac  1049. 

S.  Same— AatkoTlty  to  aiake  flnal  order 
of  condemutlmi  «epe>ds  apoa  proof  that 
the  mney  feaa  becm  paid  Into  court,  or  to 
clerk,  which  Is  Its  equivalent. — San  Luis 
Obispo  Coanty  v.  Slmas,  1  Cal.  App.  175, 181, 
81  Pac.  97S. 

9.  Only  condition  Imposed  la  payment  of 
"the  sum  of  money  assessed"  within  thirty 
days  after  final  Judgment,"  and  that  "when 
payments  have  been  made,"  etc..  a  final  or- 
der of  condemnation  shall  be  rendered, 
which  seems  to  exclude  the  Idea  of  any 
other  condition  than  the  one  specified  being 
proper.^ — San  Francisco  &  San  Jose  Valley 
R.  Co.  T.  Ijevlaton,  1S4  Cal.  41S,  416.  66  Pac 
478. 

10.  Court  has  no  power  to  make  final  or- 
der of  condemnation  until  after  judgment  of 
condemnation. — Madera  County  v.  Raymond 
Granite  Co.,  189  Cal,  1S8,  ISl,  7S  Pac.  916. 

11.  It  is  competent  for  the  legislature 
to  fix  the  mode  of  condemnation,  the  method 
by  which  the  damages  to  individuals  shall 
be  determined,  and  the  proceedings  for  their 
recovery. — ^Lincoln  T.  Colusa  County,  S8  CaL 
663,  667. 

la.  Some— Same  —  No  bond   Is  required 

before  making  such  final  order  other  than 
^  In  those  cases  mentioned  In  subdivision  6 
of  section  1848,  ante. — San  Luis  Obispo 
County  v.  Slmas,  1  CaL  App.  176,  181,  81 
Pac  97S. 

IS.  Same— Description  may  be  aided  by 
map  attached  to  complaint  and  referred  to 
In  Judgment. — ^Madera  County  v.  Raymond 
Granite  Co.,  189  Cal.  128.  129,  7S  Pac.  916. 

14,  The  Judgment  must  be  so  far  cer- 
tain as  that  the  parties,  and  any  ministerial 
officer  who  may  be  called  on  to  enforce  the 
Judgment,  may  know  what  land  Is  to  be 
taken  and  paid  for. — California  Cent.  R.  Co. 
V.  Hooper,  76  Cal.  404.  413,  18  Pac.  699;  San 
Francisco  &  San  Jose  Valley  R.  Co.  v. 
Oould,  122  Cal.  601,  CM,  6S  Pac  411. 


16.  If  surveyor  could,  with  description 
and  accompanying  map,  have  no  difficulty  In 
deHnltely  locating  road  (land  condemned) 
description  Is  sufficient. — Madera  County 
V.  Kaymond  Granite  Co.,  139  Cal.  128,  134, 
72  Pac.  916. 

16.  Judgment  containing  such  descrip- 
tion that  if  surveyor  were  to  take  It  and 
go  upon  land  it  would  be  Impossible  for  him 
to  locate  the  line  of  the  road  between  two 
ergineers'  stations  there  named,  or  if  these 
were  destroyed  he  could  only  determine 
that  the  right  of  way  entered  defendant's 
land  somewhere  on  the  northwest  side  and 
left  it  somewhere  on  the  east  side  Is  in- 
sufficient.— San  Francisco  &  San  Jose  Val- 
ley R.  Co.  v.  Gould,  122  Cal.  601,  604,  66 
Pac.  411. 

An  to  description  reaulred  la  eomplalat, 

see,  ante,  S  1244  and  note. 

17.  Some — Maklav  of  floal  decree  wlth- 

oal  nntlee  and  opportunity  to  defendants 
to  be  heard  is  error,  but  such  decree  Is  not 
void.  But  where  bill  of  exceptions  con., 
cedes  payment,  such  error  can  not  be  held 
prejudicial. — San  Luis  Obispo  County,  v. 
Slmas,  1  Cal.  App.  175,  181,  81  Pac.  972. 

18.  If  final  order  Is  entered  without  no- 
tice to  appellant,  record  should  so  show  If 
it  Is  desired  to  urge  that  fact  on  appeal. — 
Madera  County  v.  Raymond  Granite  Co., 
189  Cal.  128,  ISl.  7S  Pac.  916. 

19.  Refusal  of  court  to  hear  read  afilda- 
vits  on  file  in  opposition  to  granting  final 
order  of  condemnation,  although  an  irregu- 
larity, win  not  be  ground  for  reversal  on 
appeal  where  objections  urged  by  affidavits 
were  Insufficient. — City  of  Los  Angeles  v. 
Pomeroy,  133  Cal.  629,  631,  66  Pac.  1049. 

20.  Same — Takes  eSect.  when. — Order  of 
condemnation  takes  effect  when  entered, 
and  nunc  pro  tunc  clause  attempting  to  give 
It  effect  as  of  date  of  final  Judgment  will 
be  disregarded. — ^Madera  County  v.  Ray- 
mond Granite  Co.,  1S9  Cal.  1S8,  ISl,  7S  Pac. 
916. 

81.  Where  Judgment  of  condemnation 
was  made  on  March  11,  and  filed  March  IS, 
and  final  order  of  condemnation  was  made 
and  entered  on  May  23  for  and  as  of  date 
March  11,  1902,  court  held  that  if  trial 
court  had  power  to  make  nunc  pro  tunc  or- 
der it  would  be  presumed  that  It  did  not 
take  effect  until  after  Judgment  was  en- 
tered.— ^Madera  County  v.  Raymond  Granite 
Co.,  189  Cal.  128,  130,  131,  72  Pac.  916. 

as,  Keeital,  In  flnnl  order,  ef  pnyaieBt  of 
damave  money,  Is  conclusive  on  appeal  on 
judgment-roll  alone. — ^Madera  County  v. 
Raymond  Granite  Co.,  189  Cal.  188,  181,  7S 
Pac.  916. 

aa.   VeatlMv  of  title,— The  right  to  take 

on  the  terms  adjudicated — which  is  a  com- 
pulsory statutory  sale — accrues  from  the 
legal  proceedings,  the  petition,  the  report, 
the  confirmation;  then  the  price  becomes 
fixed.  But  no  right  of  entry — much  less  a 
title — accrues  so  far.    The  party  condemn- 
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Ing.  the  representative  of  a  state,  Is  then  In 
a  condition  to  become  a  purchaser;  the 
other  party  Is  in  a  situation  of  a  vendor 
tnaklng  an  agreement  of  sale  on  condition 
precedent,  but  retalnlner  his  title  and  pos- 
session until  payment. — Bensley  v.  Mountain 
LAke  Water  Co.,  13  Cal.  SDT,  SIS. 

24.  Title  does  not  vest  In  plaintiff  until 
final  order  of  condemnation  Is  made  and 


recorded. — Callahan  v.  Dunn.  78  Cal.  366. 
36S.  20  Pac.  737;  Pool  v.  Butler,  141  Cal.  46, 
50,  74  Pac  444. 

25,  Where  there  1b  no  payment,  and  no 
final  order  of  condemnation,  and  plaintiff 
corporation  is  dissolved  after  final  Judg- 
ment of  condemnation,  title  can  never  pass. 
•—Callahan  v.  Dunn,  78  CaL  S66,  369,  30  Pac. 
737. 


§  1254.  PUTTING  PLAINTIFF  IN  POSSESSION.  At  any  time  after  trial 
and  judgment  entered  or  pending  an  appeal  from  the  judgment  to  the  supreme 
court,  whenever  the  plaintiff  shall  have  paid  into  court,  for  the  defendant,  the 
full  amount  of  the  judgment,  and  such  further  sum  as  may  be  required  by  the 
court  as  a  fund  to  pay  any  further  damage.s  and  costs -that  may  be  recovered  in 
said  proceeding,  as  well  as  aU  damages  that  may  be  sustained  by  the  defendant, 
if,  for  any  cause,  the  property  shall  not  be  finally  taken  for  public  use,  the 
superior  court  in  which  the  proceeding  was  tried  may,  upon  notice  of  not  le^ 
than  ten  days,  authorize  the  plaintiff,  if  already  in  possession,  to  continue 
therein,  and  if  not,  then  to  take  possession  of  and  use  the  property  during  the 
pendency  of  and  until  the  final  conclusion  of  the  litigation,  and  may,  if  neces- 
sary, stay  all  actions  and  proceedings  against  the  plaintiff  on  account  thereof. 

[Payment  to  defendant  of  money  paid  in — Duty  of  court  ]  The  defendant, 
who  is  entitled  to  the  money  paid  into  court  for  him  upon  any  judgment,  shall 
be  entitled  to  demand  and  receive  the  same  at  any  time  thereafter  upon  obtain- 
ing an  order  therefor  from  the  court. 

It  shall  be  the  duty  of  the  court,  or  a  judge  thereof,  upon  application  being 
made  by  such  defendant,  to  order  and  direct  that  the  money  so  paid  into  court 
for  him  be  delivered  to  him  upon  his  filing  a  satisfaction  of  the  judgment,  or 
upon  his  filing  a  receipt  therefor,  and  an  abandonment  of  all  defenses  to  the 
action  or  proceeding,  except  as  to  the  amount  of  damages  that  he  may  be 
entitled  to  in  the  event  that  a  new  trial  shall  be  granted. 

[Abandonment  of  defense.]  A  payment  to  a  defendant,  as  aforesaid,  shall 
be  held  to  be  an  abandonment  by  such  defendant  of  all  defenses  interposed  by 
him,  excepting  his  claim  for  greater  compensation.  In  ascertaining  the  amount 
to  be  paid  into  court,  the  court  shall  take  care  that  the  same  be  sufficient  and 
adequate. 

[Payment  into  court  does  not  discharge  plaintiff.]  The  pa3rment  of  the 
money  into  court,  as  hereinbefore  provided  for,  shall  not  discharge  the  plain- 
tiff from  liability  to  keep  the  said  fund  full  and  without  diminution;  but  such 
money  shall  be  and  remain,  as  to  all  accidents,  defalcations,  or  other  contin- 
gencies (as  between  the  parties  to  the  proceedings),  at  the  risk  of  the  plaintiff, 
and  shall  so  remain  until  the  amount  of  the  compensation  or  damages  is  finally 
settled  by  judicial  determination,  and  until  the  court  awards  the  money,  or 
such  part  thereof  as  shall  be  determined  upon,  to  the  defendant,  and  until  he  is 
authorized  or  required  by  rule  of  court  to  take  it.  If,  for  any  reason,  the  money 
shall  at  any  time  be  lost,  or  otherwise  abstracted  or  withdrawn,  through  no 
fault  of  the  defendant,  the  court  shall  require  the  plaintiff  to  make  and  keep 
the  sum  good  at  all  times  until  the  litigation  is  finally  brought  to  an  end,  and 
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until  paid  over  or  made  payable  to  the  defendant  by  order  of  court,  as  above 
provided,  and  until  such  time  or  times  the  county  clerk  shall  be  deemed  to  be 
the  etistodian  of  the  money,  and  shall  be  liable  to  the  plaintiff  upon  his  official 
bond  for  the  same,  or  any  part  thereof,  in  case  it  be  for  ai^  reason  lost  or 
otherwise  abstracted  or  withdrawn. 

The  court  may  order  the  money  to  be  deposited  in  the  state  treasury,  and  in 
such  case  it  shall  be  the  duty  of  the  state  treasurer  to  receive  all  such  moneys, 
duly  receipt  for,  and  to  safely  keep  the  same  in  a  special  fund,  to  be  entered 
on  his  books  as  a  condemnation  fund  for  such  purpose,  and  for  such  duty  he 
shall  be  liable  to  the  plaintiff  upon  his  official  bond. 

The  state  treasnrer  shall  pay  out  such  money  so  deposited  in  such  manner 
and  at  such  times  as  the  court  or  a  judge  thereof  may,  by  order  or  decree, 
direct.  In  all  eases  where  a  new  trial  has  been  granted  npon  the  application 
of  the  defendant,  and  he  has  failed  upon  such  trial  to  obtain  greater  compen- 
sation than  was  allowed  him  upon  the  first  trial,  the  costs  of  such  new  trial 
shall  be  taxed  against  bim. 

History:  Enacted  March  11,  1872;  amendment  approved  April  1, 
1878,  Code  Amdta.  1877-8,  p.  108;  AprU  26,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt),  p.  119;  March  27,  1897,  SUU.  and  Amdts.  1897,  p.  186; 
March  9.  1903.  State,  and  Amdto.  1903,  p.  109. 


EMINENT  DOMAIN  — PUTTING  MjAIN- 
'  TIFF  IN  POSSESSION. 

1.  Abandonment  of  defensea — Plaintiff's 

right  to  proper^  eonflimed. 

2.  Adaqaate  fund — la  euBtody  of  agent 

of  public. 

3.  Appeal — Defenses  not  abandoned — la 

refusal  of  deposit. 

4.  Same — On  compensation  alone — Judg- 

ment not  vacated. 

5.  Compensation — Ascertained  by  jury — 

Unless  waived. 

6.  Same — To  owner  of  land  not  taken. 

7.  Same — Without  respect  to  benefits. 

8.  Condemned  land  subject  to  tax — Duty 

of  owner  to  pay  tax. 
0.  Constitutionality  of  section. 

10.  Counsel  fees — Not  allowed  in  general 

judgment  for  defendant. 

11.  Damages  —  Averred,    property  not 

taken. 

12.  Same — Award  not  enforced — No  pos- 

sesBion. 

13.  Demand  upon  principal  unnecessary — 

In  suit  against  sureties. 

14.  Deposit  accepted — ^Defense  abandoned, 

eonditionally. 
16.  Same — Same — ^Plaintiff  may  occupy. 

16.  Same  — Need  not  be  made  —  Pending 

motion'  and  appeal. 

17.  Mandamus   for   possession  denied  — 

After  appeal  from  order. 

18.  Money — Ordered  paid  by  treasurer — 

Need  not  be  brought  into  court. 

19.  Occupation  during  proceedings  a  tak- 

ing. 
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20.  Order  ex  parte  dissolTing  injunction 
invalid. 

SI.  Orders  in  proeeedings  snbjeet  to  be 
modified. 

22.  Owner  not  compensated  until  he  can 
take  the  deposit. 

23.  Same — Out  of  possession,  has  ordinary, 
not  summary,,  remedy. 

24.  Plaintiff  not  bound  to  take  the  land. 

25.  Possession  —  In  plaintiff,  court  may 
legalize  but  not  eject. 

26.  Same — Not  given  until  compensation 

paid. 

27.  Proceeding  —  Abandoned,  money  not 
accepted. 

28.  Same — Aderaaiy  subject  to  constitu- 
tion. 

29.  Same — Has  no  element  of  eontraet. 

30.  Property  taken  and  used — ^If  deporit 
adequate. 

31.  Provision — Allowing  possession  on  pig- 
ment—Constitutional. 

32.  Same— For  costs,  not  unconstitutional. 

33.  Same  —  Pdr  possession  without  com- 
pensation. 

34.  Same  —  Tooehiog  bond  —  Unconstitu- 
tional. 

35, 36.  Provisions  of  eonstitation,  article  I, 
section  14— Not  in  conflict  with  fed- 
eral constitution. 

37.  Bight— In  land  does  not  vest  npon  de- 
posit. 

38.  Same— To  depositr-Yesting  coincident. 

89.  Right  of  way—Conditions  alike  to  all. 

40.  Section  consistent  with  section  2104. 
post 
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41.  Stay  of  proceedings,  exceptions  to. 

42.  Taking  before  order  prevented — ^Besto- 

ration  compelled, 

43.  Title  in  land  upon — Bind  order  of  con- 

demnation. 

44.  Undertaking — Appeal — Order  of  pos- 

session, 

45.  Same — No  recovery  unless  accepted  as 

payment. 

46,47.  Same — la  not  adequate  compensation. 

See,  ante.  1 12S7  and  note. 

1.  Abantfonmeat  of  def cbbm  —  Pialntlfl^ 
TiKht  tA  property  e«ajlnic4. — The  aban- 
donment by  defendant  of  all  defenses,  except 
her  claim  for  tsre&ter  compensation,  con- 
firmed plaintiffs  right  to  the  property,  and 
estopped  her  from  denying  that  right,  and 
the  plalntlfC  Is  equally  estopped  to  say  that 
the  money  received  by  the  defendant  Is  not 
hers. — -Los  Angeles,  Pasadena  &  Q.  R.  Co.  v. 
Rumpp.  104  Cal.  20,  25,  37  Pac.  859. 

a.  Adequate  fund — In  cnatody  of  Bscent 
vt  pablie. — When  property  is  taken  by  a 
private  corporation,  which,  although  for 
this  purpose  It  Is  regarded  as  the  agent  of 
the  state,  appropriates  It  as  well  for  the 
benefit  and  profit  of  the  members  of  the  cor- 
poration as  for  public  use.  It  Is  at  least 
essential  that  an  adequate  fund  ( In  the 
custody,  of  an  agent  of  the  public  other 
than  the  corporation  or  its  officers)  be  pro- 
vided, from  which  the  owner  of  the  prop- 
erty can  certainly  obtain  compensation. — 
Sanborn  v.  Belden,  61  Cat  166,  268;  Steln- 
hart  V.  Superior  Court,  1S7  Cal.  67S,  678, 
S9  L.  R.  A.  404  ,  70  Pac  S29. 

S.  Appeal— J>efcB«M  mt  abandoned  —  la 
reftual  of  deposit. — ^In  an  action  to  con- 
demn land  for  a  ferry  landing,  the  court 
gave  Judgment  to  plaintiff  who  deposited 
the  amount  required.  Defendants  did  not 
accept  the  money  but  perfected  an  appeal, 
and  did  not  abandon  all  defenses  except 
for  greater  compensation,  and  could  not 
demand  nor  obtain  the  money  until  the  ap- 
peal should  be  determined.  The  court  had 
no  power,  under  the  circumstances,  to  malce 
the  requisite  order  for  the  payment  of  the 
money,  the  Judgment  having  been  sus- 
pended by  the  appeal,  which  was  a  refusal 
to  accept  the  money,  or  to  treat  the  Judg- 
ment as  a  final  determination  of  the  rights 
of  the  parties,  though  it  was  in  form  final. 
—Pool  V.  Butler,  141  CaL  46,  48,  74  Pac. 
444. 

4,  Sane— Od  eompeasatlon  alone— ^MdK- 
■Bcnt  not  vacated. — An  appeal  by  defend- 
ant upon  the  sole  qi^estion  whether  she 
was  entitled  to  "greater  compensation," 
and,  if  so,  how  much  additional  compensa- 
tion she  was  entitled  to,  does  not  vacate  the 
-]ildffnient.—IjOS  Angeles,  Pasadena  &  6.  R. 
Co.  ▼.  Rumpp,  104  Cal.  20,  25,  37  Pac.  859. 
.;6»  CoMpeBaaflo»— Aaeertnlncd  br  Jnry — 
U.nlcaa  waived. — In  a  case  to  condemn  a 
j^ight  of  way,  which  c^n  not  be  appropriated 
until  full  compensation  therefor  be  made  In 


money  or  ascertained  and  paid  into  court 
for  the  owner,  and  this  compensation  must 
be  ascertained  by  Jury,  unless  a  Jury  is 
waived  as  in  other  cases. — Stelnhart  v.  Su- 
perior Court,  187  Cal.  575,  679.  69  L,.  R.  A. 
404,  70  Pac.  629. 

e.  Same — To  owner  of  land  not  tnkcn.^ — 

If  the  proceeding  shall  ultimately  fail  and 
the  land  for  any  cause  shall  not  be  talten 
for  public  use,  the  provision  of  above  section 
secures  to  the  owner  compensation  for  the 
use  of  the  land  and  for  waste  committed 
upon  It  whilst  the  corporation  was  in  the 
possession, — Davis  T.  San  IdOrenzo  R.  Co.,  47 
Cal.  517,  B20. 

T.  Same— Wllhont  VMpcet  4o  benrflta. — 

Where  evidence  had  been  received  tending 
to  show  that  the  construction  of  the  road 
would  be  a  benefit  to  the  remainder  of  the 
land,  but  the  court  in  Its  Instructions  to  the 
Jury  expressly  charged  that  "the  compen- 
sation to  be  awarded  the  owner  must  be 
ascertained  without  respect  to  any  benefits 
that  would  accrue  to  the  remainder  of  the 
land  from  the  building  of  the  road,"  this 
was  an  instruction  to  disregard  all  testi- 
mony tending  to  show  benefits  resulting  to 
the  remaining  land.  Including  that  asked 
to  be  stricken  out,  and  was  sufilclent  to  re- 
move any  prejudice  to  the  defendant  from 
the  refusal  to  strike  out — Los  Angeles, 
Pasadena  &  Q.  R.  Co.  V.  Rumpp,  104  Cat. 
20,  28,  37  Pac.  859. 

ft.  Condemned  land  subject  to  lax — Dnty 
of  owner  to  pay  taa. — In  a  case  where  a 
municipal  water  district  condemned  cer- 
tain land,  and  pursuant  to  proceedings  had 
In  accordance  with  the  provisions  of  the 
above  section  was  let  into  possession 
thereof  the  court  held  that  there  was  no 
obligation  on  the  part  of  the  former  owner 
to  pay  any  taxes  which  were  due  and  a  lien 
upon  the  land,  but  not  at  the  time  delin- 
quent.— Municipal  Water  District  v.  North 
Coast  Water  Company,  40  Cal.  App.  SCO,  180 
Pa&  620. 

0.  ConatKnUonaltty  of  Mctloa,^ — This  pro- 
vision Is  constltutlonaL — Oakland  v.  Pacific 
Coast  Lumber  ft  Mill  Co.,  172  Cal.  232,  168 
Pac.  468. 

10^  Connael  fees— Not  allowed  la  voaeral 
ludKment  for  defeadaat. — There  Is  no  law 
that  allows  counsel  fees  In  a  general  Judg- 
ment for  a  defendant  In  a  proceeding  for 
condemnation. — Coburn  v.  Townsend,  108 
Cal.  233,  236,  87  Pac.  202. 

11.  Daautsea  — Averred,  property  not 
takpn. — A  recovery  can  not  be  had  for  the 
damages  sustained  by  the  preliminary  tak- 
ing, where  such  damages  are  not  averred, 
and  where  the  only  damages  mentioned  in 
the  undertaking  are  such  as  may  be  sus- 
tained "If,  for  any  cause,  the  said  described 
property,  or  any  of  it,  shall  not  be  flnally 
taken,"  and  It  Is  not  averred  that  the  prop- 
erty was  not  so  flnally  taken,  nor  that  by 
reason  thereof  the  plaintiff  has  sustained 
any  damage. — Vllhac  v.,  Stockton  ft  L  R. 
Co.,  63  Cal.  208,  212.  ,, 
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U>  flBinr  itTTTi  mot  caforccd— No  poa> 
mmIob. — Justice  requires  that  where  pos- 
■easlon  has  not  been  taken,  and  the  pur- 
pose for  which  condemnation  was  sousht 
has  been  abandoned,  that  the  award  of 
damages  should  not  be  enforced,  especially 
where  th«  defendants  have  prevented,  for 
an  unreasonable  time,  the  accomplishment 
of  the  ptirpose. — Pool  v.  Butler,  141  CaL  46, 
54,  74  Pac.  444. 

IX  Demand  Npan  principal  iiBBeeeMMiT 
— !■  nit  asalut  rarellee. — In  an  action 
against  defendants  aa  sureties  In  an  under- 
taking given  under  above  section  In  a  pro- 
ceeding In  eminent  domain,  wherein  the 
condition  was  that  the  sureties  "under- 
take, promise,  and  agree  that  the  plaintiffs 
In  this  case  shall  and  will  pay  all  such 
damages  or  compensation  as  may  be 
awarded  to  defendants,  or  either  of  them, 
.  .  .  If  for  any  cause  such  land  shall  not 
be  Anally  taken  for  public  ase,  or  In  default 
thereof  we  will  pay  the  same,"  etc.,  there 
Is  no  need  of  an  averment  or  proof  of  a 
demand  upon  the  principal  named  in  the 
undertaking. — Coburn  v.  Brooks,  78  Cal. 
443,  444.  448,  21  Pac.  2;  Pleper  V.  Peers,  98 
CaL  42,  48,  32  Pac.  700;  Treweek  v.  Howard, 
106  Cal.  434,  441,  39  Pac.  40;  Pierce  v.  Merrill, 
128  Cal.  464,  469,  79  Am.  St.  Rep.  SO.  61  Pac 
64;  Carpenter  v.  Furrey,  128  Cal.  666,  668, 
61  Pac.  869;  BoUes  v.  Bird,  12  Colo.  App.  78, 
54  Pac  403. 

14.  Deposit  accepted  —  Defense  aban- 
doned. condltlonallT,~The  amount  of  money 
awarded  by  the  Jury  as  compensation  for 
the  land  taken,  and  also  that  awarded  for 
damages  to  the  land  not  taken,  was  paid 
Into  court  for  the  plaintiff,  and  accepted  by 
defendant  upon  the  following  terms:  "And 
I  hereby  abandon  all  defense  to  this  action, 
except  as  to  the  amount  of  damages  that  I 
may  be  entitled  to  In  the  event  that  a  new 
trial  shall  be  granted  herein,"  signed  by  the 
defendant  and  his  attorneys  of  record,  and 
such  proceeding  Is  In  accordance  with  the 
provisions  of  above  section. — San  Jose  & 
Alameda  R.  Co.  v.  Uayne,  83  CaL  568,  667, 
23  Pac.  S22. 

1B>  Same— SMB^-^lalBtin  ■laT'  oeeapy.^ — 
Where  the  payment  of  the  condemnation 
money  by  the  plaintiff  was  not  accompanied 
by  a  motion  for  a  new  trial  or  notice  of 
appeal,  or  other  objection  to  the  amount 
found  by  the  Jury,  and  upon  such  payment 
It  took  posaeesion  of  the  land  condemned, 
under  the  statute  the  defendant  received  the 
money  without  prejudice  to  any  proceeding 
authorized  by  It  to  recover  greater  com« 
pensatlon,  but  under  a  condition  that  plain- 
tiff's right  to  occupy  the  land  shall  not  be 
questioned.  Upon  such  payment  plaintiff 
acquired  a  vested  right  in  the  property 
and  the  defendant  a  vested  right  fn  the 
compensation, — Los  Angeles,  Pasadena  &  G. 
R.  Co.  v.  Rumpp,  104  Cal.  20,  25,  37  Pac.  859. 

19.  Smm* — Need  not  be  made — Peadlnc 
MotloB  and  appeal. — Pending  a  motion  for 
ft  new  trial   by  a  defendant,  and,  later 


pending  the  appeal  by  defendant.  It  Is  clear 
that  plaintiff  Is  not  bound  to  pay  or  deposit 
the  damages  assessed  upon  the  trial;  and  it 
Is  equally  clear,  by  the  motion  and  the  ap- 
peal, that  the  defendants  refused  to  ac- 
cept payment,  at  least  until  they  have  ex- 
hausted all  their  resources  to  defeat  the 
condemnation,  and  during  all  that  time 
the  plaintiffs  have  a  right  to  abandon  the 
enterprise  and  refuse  to  pay  the  compen- 
sation assessed  by  the  court. — Pool  v.  But- 
ler, 141  Cal.  46,  49,  74  Pac.  444. 

IT.  HandaMM  for  possession  dented— 
After  appeal  i^m  ordcr,^ — If  the  corporation 
Is  In  possession  of  property  as  trespasser 

without  any  authority,  owners  may  proceed 
against  it  by  an  ordinary  action  to  recover 
possession;  but  having  elected  to  proceed 
through  the  instrumentality  of  an  order  re- 
quiring delivery  of  possession,  from  which 
an  appeal  lies,  they  subject  themselves  to 
the  condition  of  such  appeal. — ^Neale  v.  Su- 
perior Court,  77  Cal.  28,  SO,  18  Pac.  790;  San 
Diego,  lAnd  &  Town  Co.  t.  Neale,  78  Cal. 
80,  88,  20  Pac.  S80. 

18.  Honor— 4>rdercd  paid  ky  treaanrei^ 
Need  not  be  brought  Into  eonrt^— Where 
the  court.  In  the  flnal  Judgment,  ordered 
that  a  county  treasurer  forthwith  pay  the 
money  to  the  defendants,  and  "that  this  be 
his  warrant  therefor."  and  there  Is  no  pre- 
tense that  the  money  was  not  In  the  county 
treasury,  and  the  defendants  could  not  have 
Immediately  taken  It.  It  Is  apparent  that 
they  would  not  have  received  the  money 
under  any  circumstances,  and,  these  being 
the  facts,  the  Judgment  should  not  be  re- 
versed on  the  technical  point  that  the 
money — quite  a  large  sum — was  not  actu- 
ally carried  from  the  treasurer's  room  to 
the  court-room. — City  of  Los  Angeles  v. 
Fomeroy,  133  Cal.  529,  633,  66  Pac.  1049. 

19.  Occnpntlon  daring  proeecdlnga  a  tak- 
ing.— The  occupation  of  land  by  a  corpora- 
tion for  Its  own  purposes  pending  the  pro- 
ceedings for  condemnation,  'is  a  taking  of 
private  property  for  public  use  within  the 
meaning  of  the  constitution. — Davis  v.  San 
Lorenso,  47  Cal.  617,  62$;  San  Mateo  Water 
Works  T.  Sharpsteln,  60  Cal.  284;  Sanborn 

Belden,  61  Cat.  266;  Vllhac  v.  Stockton  & 
lone  R.  Co..  68  Cal.  208;  Callahan  v.  Dnnn,  78 
Cal.  366,  370,  20  Pac  787;  Stelnhart  v.  Su- 
perior Court,  137  Cal.  676,  679,  69  L.  R.  A. 
404,  70  Pac.  629. 

SO.    Order  ea  parte  dIsoolvlBK  Injanetlon, 

Invalid.^ — In  an  action  to  condemn  land  to 
extent  of  easement  thereon  tor  purpose  of 
conveying  water  over  same,  and  to  con- 
demn water  in  the  stream  for  public 
use,  and  also  for  permission  during  pen- 
dency of  action  to  continue  In  possession  of 
land  sought  to  be  condemned,  the  district 
court  had  no  authority  to  make  ex  parte 
order  dissolving  injunction  granted  by 
county  Judge  against  further  trespass  and 
authorizing  continuance  in  possession  upon 
giving  bond  under  above  section. — Loomls 
V.  Andrews,  49  CaL  189,  240. 
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21.  Ordera  in  proc«edlnK«  «nbj«ct  to  be 
■lodtflcd. — An  order  authorlzIiiEr  the  platn- 
tifTa  to  take  poaseasion  of  and  use  the  lands 
during  the  pendency  of  the  proceedings  and 
until  their  conclusion  waa  Incidental  to  the 
proceedlnerB  and  Interlocutory  in  Its  char- 
acter, and  durlns  the  pendency  of  the  pro- 
ceedlnsrs  wai  subject  to  be  modified  or  va- 
cated altogether  by  the  court,  as  the 
clrcumatances  from  time  to  time  appearing: 
mlgM  seem  to  require.  Thia  Is  the  general 
rule  as  to  such  orders  entered  In  the  prog- 
resB  of  a  cauae  In  court,  and  there  la  no 
principle  of  law  which  excepts  proceeding 
taken  in  the  exercise  of  the  power  of 
eminent  domain  from  the  operation  of  the 
Seneral  rule  tn  this  respect. — Templeton  v. 
District  Court.  47  Cal.  70,  71;  People  v.  Dis- 
trict Court,  11  Colo.  147,  150.  17  Pac.  298. 

22.  Owner  not  compensated  nntll  be  can 
take  the  dcpoeit. — Compensation  Is  not  made 
to  the  owner  by  paying  Into  court  a  sum 
of  money  before  the  damage  has  been  Judi- 
cially determined,  and  when  the  property- 
owner  can  not  take  the  money,  surely  he 
la  not  compensated  until  he  may  take  the 
money.  It  la  not  paid  Into  court  for  him 
until  he  can  take  It. — Stelnhart  v,  Superior 
Court.  137  Cal.  575.  579,  70  Pac.  629;  Pool 
V.  Butler,  141  Cal.  46,  61,  74  Pac.  444. 

23.  Same — Oat  of  poHCMlon,  has  ordl- 
nnrr,  not  anniniary,  remedy, — Owner  of  land 
whereon  the  plaintiff  in  proceedings  in 
eminent  domain  has  entered  without  author- 
ity and  without  pay  or  deposit  in  court  of 
the  amount  awarded,  the  defendant  is  to  be 
left  to  his  ordinary  remedy  by  action,  and 
can  not  resort  to  the  summary  one  of  a  mo- 
tion upon  affidavits  for  an  order  requiring 
plaintiff  to  restore  posaeselon,,  unleaa  the 
case  comes  within  some  provisions  of  stat- 
ute to  that  effect. — San  Diego  Land  &,  Town 
Co.  V.  Neale,  78  Cal.  80,  82,  20  Pac.  380. 

24.  Plalntlir  net  bound  to  take  the  land, 

— A  plaintiff  seeking  to  condemn  land  for 
public  use  does  not  by  bringing  the  action 
to  condemn  bind  himself  to  take  the  land 
and  pay  the  compenaation  fixed  by  the 
court  or  Jury,  since  H  may  be  so  great  as 
to  make  the  proposed  use  impossible,  or  the 
delay  In  obtaining  the  right  to  use  the  land 
for  the  purpose  Intt&nded  may  permit  another 
to  acquire  a  competitive  use  of  other  lands 
for  the  same  purpose,  and  thus  make  his 
use  undesirable,  even  if  the  compensation 
were  reasonable. — Pool  v.  Butler,  141  Cal. 
46.  49,  74  Pac.  444. 

ZS.  PoHewiion  —  In  plalntlir.  court  may 
Irsaliae  bnt  not  eject,^ — There  can  be  no 
doubt  that  plalntifF  had  no  right  to  flood 
defendanta'  land  before  payment  or  deposit. 
Above  section  provides  that  after  a  proper 
deposit  the  court  may  authorize  the  plain- 
tiff, if  already  In  possession,  to  continue 
therein,  which  means  merely  that  upon  cer- 
tain conditions,  the  court  may  anticipate  Its 
final  action,  so  far  as  to  authorize  or  legal- 
ize a  possession  pending  the  litigation.  It 
does  not  expressly  provide  that  the  plain- 


tiff may  be  ejected  from  a  possession  taken 
Independently  of  the  eminent  domain  pro- 
ceedings, or  be  required  to  tear  down  valu- 
able Improvements  which  may  have  been 
previously  made  thereto,  and  contains  no 
such  Implication. — San  Diego  Land  *  Town 
Co.  v.  Neaie.  78  CaL  80,  81,  80  Paa  880. 

Ml  Same — Mot  vlvem  antll  eompenantiM 
paid,! — To  hold  that  possession  of  land  may 
be  given  to  a  person  seeking  to  acquire  a 
right  of  way  by  condemnation,  during  the 
pendency  of  the  proceeding  and  before  the 
amount  of  compensation  has  been  deter- 
mined and  paid  to  the  owner  or  Into  court 
for  him.  would  be  to  hold  that  thia  so-called 
temporary  posaesslon  Is  not  a  taking  of  pri- 
vate property  for  public  use.  But  both  on 
authority  and  reason  It  Is  so. — Stelnhart  v. 
superior  Court,  187  Cat  B76.  570.  69  U  R.  A. 
404,  70  Pac.  880. 

27.  Pv*ecedinc  —  Abandoned.  Wnncy  m»t 
aceeptcd.^ — Where  plaintiff  made  the  deposit 
required  under  above  section,  and  defendant 
not  having  accepted  the  money,  perfected  an 
appeal  without  abandoning  all  defenses  ex- 
cept for  greater  compensation,  plaintiff  has 
a  right  to  abandon  the  proceeding  and  de- 
cline to  take  the  land  at  any  time  before 
the  defendants  are  willing  to  receive  the 
deposit,  or  are  In  a  position  to  demand  It. — 
Pool  V.  Butler,  141  Cal.  46,  49,  74  Pac.  444. 

28,  Same— Adversary  snbjeet  to  constl- 

tatlon^Proceedlng  in  eminent  domain  Is  an 
adversary  proceeding  wherein  the  state  ap- 
propriates the  use  ot  the  land  to  the  pub- 
lic, subject  only  to  the  requirement  of  the 
constitution  that  the  land  shall  not  be 
taken  or  damaged  tor  public  use  witbout 
Just  compensation  having  been  first  made  or 
paid  Into  court  for  the  owner. — Pool  v,  But- 
ler, 141  Cal.  46,  49,  74  Pac.  444. 

20,  Same— Has  no  element  of  eontrnet. 
— The  owner  of  the  land  sought  to  be  ap- 
propriated to  a  public  use  may  voluntarily 
agree  with  the  plaintiff,  the  agent  of  the 
state,  as  to  price,  and  convey  It  to  the  per- 
son or  corporation  who  may  desire  It  for 
a  public  use,  hut  In  a  proceeding  under  the 
statute  there  is  no  element  of  contract.— 
Pool  V.  Butler,  141  CaL  48.  48,  74  Pac  444. 

SO.  PMpertr  taken  and  weed  H  depMit 
•dc«Mte^ — The  framers  of  above  section  and 
of  article  I,  section  14  of  the  constitution 
evidently  had  in  view  the  delays  Incident 
to  condemnation  proceedlnga,  and  the  nec- 
essity in  many  cases  of  allowing  property 
to  be  taken  and  used  for  a  public  use  dur- 
ing the  progress  of  the  litigation,  provided 
an  adequate  fund  to  fully  reimburse  the 
landowner  was  first  paid  Into  court. — Spring 
Valley  Water  Works  v.  Drlnkhouse,  95  Cal. 
220,  228,  SO  Pac.  218.  ' 

n.  Provision  —  Allowing  penseaaton  nn 
pnymcnt — Constitntional.! — The  provision  of 
above  section  that  upon  payment  of  the 
sums  therein  Indicated  the  court  "may  au- 
thorize the  plalntlir,  If  already  In  posses- 
sion, to  continue  therein,  and  if  not.  then  to 
take  possession  and  use  the  property  during 
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the  pendencir  of  and  until  the  flnal  conclu- 
sion of  the  Utleatlon,"  Is  not  violative  of 
any  provision  of  the  constitution,  but  di- 
rectly tn  line  with  that  instrument  wherein 
It  treats  of  such  matters. — Spring  Valley 
Water  Works  v.  Drlnkhouae,  SB  Cal.  2X0, 
223,  30  Pac.  218. 

32.  Same  — For  c«MtN,  mot  vneonstitn- 
ttonal. — After  providing  for  an  appeal  to 
the  supreme  court  In  condemnation  pro- 
ceeding:, further  provides:  "In  all  cases 
where  a  new  trial  has  been  granted  upon 
the  application  of  the  defendant,  and  he  has 
failed  upon  such  trial  to  obtain  a  greater 
compensation  than  was  allowed  htm  upon 
the  first  trial,  the  costs  of  such  new  trial 
shall  he  taxed  against  him,"  such  provision 
Is  not  unconstitutional. — Los  Angeles,  Pasa- 
dena &  G.  R.  Co.  V.  Rumpp,  104  Cat.  20,  12, 
37  Pac  869. 

85.  Banc — For  posseselon  wlthoat  eom- 
pcBsatloD. — The  provisions  of  the  code  and 
of  the  statute  which  preceded  the  code, 
under  which  orders  for  possession  are  made 
in  condemnation  proceedings  without  first 
requiring  compensation  to  be  paid  therefor, 
are  unconstitutional. — Coburn  v.  Townsend, 
103  Cal.  2S3.  235,  37  Pac.  202;  Stelnhart  v. 
Superior  Court,  137  Cal.  675,  679,  69  L..  R.  A. 
404,  70  Pac.  629. 

S4.  Same  —  Toaehlag  boad  —  CJaeoaMtltn- 
tioaal. — A  bond  given  under  above  section  tn 
condemnation  proceedings  Is  to  secure  a 
statutory  privilege  upon  conditions  to  its 
enjoyment  Imposed  by  the  statute;  but  the 
privilege  Is  a  constitutional  privilege,  which 
can  not  be  conferred  by  statute,  and  the 
bond  Is  therefore  wholly  without  consider- 
ation and  void. — Coburn  v.  Townsend,  lOS 
Cal.  233,  23E,  37  Pac  202;  Shaaghnessy  v. 
American  8.  Co.,  1S8  Cal.  E4S,  644,  6S  Pac 
260,  71  Pac.  701. 

86.  ProvlsloBM  of  coaatltatlon,  article  I, 
HCctloB  14 — Not  la  conflict  with  federal  con- 
•tltattoM. — The  provisions  of  article  I,  sec- 
tion 14  of  the  constitution  for  taking  pri- 
vate property  for  public  use  are  not  In 
conflict  with  the  fourteenth  amendment  of 
the  federal  constitution,  and  are  but  limi- 
tations upon  the  power  of  the  legislature. 
— Stelnhart  Superior  Court,  187  Cal.  576, 
679.  69  I..  R.  A.  404,  70  Pac.  629. 

38.  The  provisions  of  article  I.  section 
14  of  the  constitution  do  not  require  the 
passage  of  any  laws  upon  the  subject,  but 
state  the  conditions  upon  which  the  legis- 
lature may  authorize  the  taking  of  private 
property  for  public  use.  If  capable  of  two 
constructions,  one  of  which  would  cause 
a  conflict  with  the  federal  constitution,  the 
other  must  be  adopted. — Stelnhart  t.  Supe- 
rior Court,  1S7  Cal.  675.  679,  59  L.  R.  A.  404, 
70  Pac.  629. 

sr.  Rtckt—lB  laad  Soea  not  vcat  opm  de- 
posit.— The  right  of  the  defendants  to  the 
land  or  the  easement  therein  does  not  vest 
In  the  plaintiff  by  the  deposit  with  the  clerk 
of  the  court.  The  deposit  Is  only  a  tender, 
and  in  such  cases  the  money  tendered  does 
C.  C.  P.— 174  a 


not  vest  in  the  person  to  whom  It  Is  ten- 
dered unless  it  Is  accepted. — Pool  Butler, 
141  Cal.  46,  60,  74  Pac.  444. 

S8.  Same— ■  To  deposit  —  Vest  lag  eoIaeU 
dent. — The  vesting  of  title  to  the  deposit  In 
the  defendants  is  coincident  with  the  right 
to  the  land  or  Its  use  under  the  Judgment 
which  has  been  stayed  and  suspended  by 
an  appeal,  during  which  time  the  court  Is 
powerless  to  enforce  it.  Nor  can  the  de- 
fendants say:  "The  right  to  the  money  Is 
vested  In  us,  but  you  shall  not  have  the 
land."— Pool  v.  Butler,  141  Cal.  46,  60,  74 
Pac.  444. 

S».   RUrfct  mt  war— Condltloaa  alike  to  all. 

— Construed  with  the  fourteenth  amendment 
of  the  federal  constitution.  It  would  seem 
that  the  condition  which  the  constitution, 
article  I,  section  14  expressly  imposes  upon 
the  legislature  In  granting  the  right  to  pri- 
vate corporations  to  acquire  a  right  of  way 
under  the  power  of  eminent  domain  must 
apply  to  all  other  persons. — Stelnhart  v. 
Saperlor  Court.  137  Cal.  576,  579,  69  L.  R.  A. 
404,  70  Pac.  629. 

4S.  Section  coaalsteat  wltb  section  2104, 
post. — Section  2104,  post,  which  provides 
that  "whenever  moneys  are  paid  Into  or  de- 
posited In  court  the  same  shall  be  delivered 
to  the  clerk  Id  person  or  to  such  of  Ills 
deputies  as  shall  be  specially  authorised 
by  his  appointment.  In  writing,  to  receive 
the  same;  he  must,  unless  otherwise  di- 
rected by  law,  deposit  it  with  the  county 
treasurer,  to  be  held  by  him  subject  to  the 
order  of  the  court"  This  seems  to  be  a 
general  provision  applicable  In  all  cases, 
and  Is  not  inconsistent  with  above  section, 
which  provides  that  where,  in  a  condem- 
nation suit,  the  plaintiff  may  be  authorised 
to  take  possession  of  the  premises  Involved 
before  trial,  upon  the  payment  into  court 
of  a  sum  of  money  to  be  flxed  by  the  Judge, 
the  court  "may"  order  that  money  to  be 
deposited  In  the  state  treasury.— City  of 
Lros  Angeles  v.  Pomeroy,  133  Cal.  629,  682, 
66  Pac.  1049. 

41.  Stay  of  procecdiBga,  cxeeptioas  to, — 

Above  section  roust  be  taken  as  creating  an 
addition  to  the  class  of  cases  heretofore 
constituting  exceptions  to  the  general  stay 
of  proceedings  provided  by  section  941, 
ante. — San  Luis  Obispo  County  v.  Slmas,  1 
Cal.  App.  176.  181,  81  Pac.  972. 

42.  Taking  before  order  prevented— Rco- 
toratlon  coaiffelled.  —  Superior  court  in 
which  the  proceeding  for  condemnation  Is 
brought  has  full  Jurisdiction  to  prevent  the 
plaintiff  or  any  one  claiming  under  It  from 
taking  possession  of  the  land  sought  to  be 
condemned,  until  order  for  such  taking 
possession  has  been  made  by  said  court.  If 
possession  has  been  taken  in  advance  of 
such  order  by  the  court,  allowing  plaintiff 
to  take  possession,  the  superior  court  has 
power  to  cause  the  possession  restored  to 
defendant. — In  matter  of  Bryan,  66  Cal.  376, 
37«,  4  Pac.  804;  Neale  V.  Superior  Court,  77 
Cal.  28.  29,  18  Pac.  790;  San  Diego  Land  ft 
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Town  Co.  V.  Neale,  78  Cal.  80,  8S,  20  Pac. 
SSO. 

43.  Title  In  land  apoa — Binds  order  of 
coademaatloa. — The  title  to  the  land  does 
not  vest  In  the  plaintiff  until  "the  final 
order  of  condemnation"  Is  made  by  the 
court,  and  a  copy  of  the  order  flled  In  the 
olBce  of  the  county  recorder,  "and  there- 
upon the  property  flescrlbed  therein  shall 
vest  In  the  plaintiff  for  the  purpose  therein 
speclSed."— Pool  v.  Butler,  141  Cml.  4C,  60, 
74  Pac.  444. 

44.  Undertaking— Appeal— Order  vt 
acmlon. — An  undertaking  on  appeal  from  an 
order  requiring  delivery  of  posaesslon  of 

real  property  stays  the  execution  of  the 
order.  The  very  object  of  the  undertaking 
Is  to  secure  the  person  in  whose  favor  the 
Judgment  or  order  is  made  for  the  damages 
which  he  may  sustain  by  the  delay. — ^Neale 
V.  Superior  Court,  77  Cal.  2S,  SI.  18  Pac  790. 

45.  Same— No  rccaver:^  naleos  aeeepted 
an  payment. — On  an  undertaking,  for  the 
Just  compensation  to  which  plaintiff  would 
be  entitled,  upon  the  taking  of  the  prop- 
erty, no  recovery  can  be  bad,  unless  It  Is 
alleged  that  plaintiff  accepted  the  under- 
taking in  lieu  of  the  payment  to  which  htt 
is  entitled,  upon  final  taking  of  the  prop- 


erty, and  that  the  property  was  taken,  and 
the  amount  of  compensation  to  which  he  is 
entitled. — Vllhac  v.  Stockton  &  lone  R.  Co.. 
58  Cal.  208,  212. 

46.  Same — Is  aot  adcqnatc  eonp^mmmMam. 
— Wlaa  policy  and  sound  constitutional  prin- 
ciples rsqulre  the  supreme  court  to  hold 
that  a  bond  executed  by  sureties  who  may 
be  supposed  to  be,  or  who  In  fact  may  be 
responsible  when  the  preliminary  order  Is 
made,  does  not  constitute  a  certain  and 
adequate  compensation.— Sanborn  v.  Be^deo, 
51  Cal.  266,  260;  Vllhae  v.  Stockton  &  lone 
R.  Co.,  58  Cal.  208,  212;  Coburn  v.  Town- 
send,  103  Cal.  283,  238,  27  Pac.  202. 

47.  The  undertaking  for  paying  compen- 
sation given  under  above  section  is  void  as 
not  constituting  Just  compensation  In  the 
sense  of  article  I,  section  8  of  the  consti- 
tution for  the  taking  of  property  upon  the 
preliminary  order  of  the  court. — ^Vilhac  v. 
Stockton  &  lone  R.  Co.,  53  Cal.  20S.  211; 
Callahan  v.  Dunn,  78  CaL  866,  S70,  20  Paa 
737;  People  v.  Munroe,  100  Cal.  664.  670,  S7 
Am.  SL  Rep.  327,  24  L.  R.  A.  38.  85  Pac 
326;  Coburn  v.  Townsend.  108  CaL  233.  235, 
87  Pac.  202;  Stelnhart  v.  Superior  Court,  137 
Cal.  B7fi,  S78,  68  U  R.  A.  404,  70  Pac.  620. 
Bee  Davis  t.  San  Lorenio  R.  Co.,  47  CaL  SIT, 
520. 


§1255.    COSTS  BIAT  BE  ALLOWED,  APPORTIONHENT  THEREOF. 

Costs  may  be  allowed  or  not,  and  if  allowed,  may  be  apportioned  between  the 

partis  on  the  same  or  adverse  sides,  in  the  discretion  of  the  court. 

History:  Enacted  March  11.  1872;  amendment  by  Code  CommlBslon, 
Act  March  8,  1901.  Stats,  and  Amdts.  1900-1.  p.  196.  held  unconBtita- 
ticmal,  see  history,  {6  aste. 

City,  etc.,  San  Francisco  v,  Colllas,  flS  CaL 

259,  262,  83  Pac.  56. 
See  pars.  8-10,  this  note. 

3.  Bill  of  costs— Hnst  %•  preseated  by 
defendant  In  order  to  have  same  allowed; 

simple  appeal  on  Judgment-roll  will  not  be 
sufficient  to  secure  defendant  his  coats. — 
Alameda  County  v.  Crocker,  125  Cal.  101. 
106.  57  Pac.  766;  Uadera  County  v.  Ray- 
mond Granite  Co..  138  CaL  188,  18«.  72 
Pac.  916. 

3.  Same — Prima  fade  evidence  that  the 
items  thereof  have  been  necessarily  In- 
curred by  defendant:  when  not  objected  to 
because  of  Improper  Items,  It  Is  conclusive. 
— City,  etc.,  San  Francisco  t.  CoUIbs,  98  Cal 
269,  88  Pac.  66. 

4.  Caaatraetton— CmurtltBtlra  18T»»  mrU- 
cle  I.  aeetloa  14  limits  this  section  so  tha*. 

the  court  Is  without  power  to  apportion 
costs  between  the  parties. — City,  etc..  San 
Francisco  v.  Collins,  98  CaL  259,  262,  33  Pac. 
56,  See  San  Diego  Land  &  Town  Co.  v. 
Neale,  88  CaL  60.  26  Pac.  977;  Los  Angeles, 
Pasadena  ft  O.  R.  Co.  v.  Rumpp,  104  CaL  S9, 
23,  37  Pac.  859. 

5.  Comim  Id  cmlaent  doMala  pTocccdtags 
— Coastrnctloa. — There  may  be  some  srounil 
to  doubt  whether  the  costs  herein  proTldet 


EMINENT  DOMAIN— COSTS. 

1.  Apportionment  of  costs — Improper  in 

action  in  eminent  domain. 

2.  Bill  of  costs — Must  be  presented  bj  de- 

fendant. 

3.  Same — Prima  facie  evidence. 

4.  Construction — Constitution  1870j  arti- 

cle I,  section  14. 

S'  7.  Costs  in  eminent  domain  proceedings 

— Construction. 

8,  9.  Same — Must  be  paid  party  seeking  to 
condemn. 

10.  Same — To  require  defendant  to  pay 

any  portion  of  the  eoata,  nnjust. 

11.  Cost  of  transcript. 

12.  Counsel  fees. 

13, 14.  Discretion  of  court — ^Limited. 

15.  Payment  or  deposit  of  award — Costs 

not  included. 

See,  ante,  fi  1237  and  note. 

1.  Apportionment  of  eosta— Improper  In 
aetton  In  emincat  domain,  and  order  will  be 
reversed, and  trial  court  directed  to  award 
the  owner  full  costs  claimed  by  htm  and  not 
disputed  as  containing  Improper  Items. — 
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were  intended  to  apply  to  costs  other  than 
thoae  Incurred  In  the  trial  court. — City  of 
Oakland  v.  Pacific  Coast  Lumber  &  Mill  Co., 
172  Cal.  S82,  1B6  Pae.  4«8. 

6.  Tha  preTailloff  party,  In  an  eminent 
domain  proceeding,  will  be  allowed  hifl 
costs  on  appeal  under  section  1027,  ante. — 
City  of  Oakland  v.  Pacific  Coast  Lumber  & 
Mill  Co.,  172  Cal.  332,  156  Pac.  468. 

7.  Where,  however,  an  appeal  Is  taken 
by  the  owner,  and  his  appeal  is  entirely  un- 
successful, the  respondent  is  entitled  to  re- 
cover hia  costs  on  appeal,  and  such  constltu- 
tional  provision  la  not  thereby  violated.— 
City  of  Oakland  v.  Pacific  Coast  Lumber  ft 
Mill  Co.,  172  Cal.  332.  156  Pac.  468. 

8.  SHtne— Hoat  be  paid  br  partr  aeebiBS 

to  condemn  land;  and  It  Is  a  proper  exer- 
cise of  discretion  to  require  such  party  to 
pay  the  costs  not  only  of  the  condemnation 
trial,  but  also  the  costs  of  an  appeal  by  the 
owner  from  an  order  awarding:  the  con- 
demning party  a  new  trial,  although  the 
order  Is  affirmed. — San  Diego  Land  &  Town 
Co.  V.  Neale,  88  Cal.  60,  68,  25  Pac.  977.  See 
City,  etc..  San  Francisco  v.  Collins.  98  Cal. 
259,  262,  33  Pac.  56;  Alameda  County  v. 
Crocker.  125  Cal.  101.  106.  67  Pae.  766;  Cal- 
isaa  Parrot  M.  &  S.  Co.  V.  Anaconda  C.  M. 
Co.,  104  Fed.  514.  616. 

9.  This  rule  has  been  held  not  to  apply 
to  a  second  trial  when  the  owner  appeals 
and  falls  to  recover  a  greater  amount  of 
damages  than  was  awarded  In  the  first  trial. 
— ^Loa  Angeles,  Pasadena  ft  G.  R.  Co.  v. 
Rumpp,  104  Cal.  20,  23,  27  Pac.  859. 

10.  Same — To  require  the  defendant  to 
pay  any  portloa  of  tke  coatn  necessarily  in- 
curred in  the  trial  of  the  Issues  on  his  part, 
or  any  portion  of  the  costa  of  the  plaintiff, 
would     reduce     the    Just  compensation 


awarded  by  the  Jury  by  a  sum  equal  to  the 
amount  thus  paid  for  costs. — City,  etc.,  San 
Francisco  v.  Collins,  98  Cal.  259.  262,  33  Pac. 
66. 

11.  Coat  oi  transcript  of  testimony  fur- 
nished to  party  by  otncial  reporter  during 
progress  of  trial  is  not  proper  Item  in  cost 
bill,  where  it  was  furnished  by  private  ar- 
rangement with  reporter. — City  of  Los  An- 
geles V.  Pomeroy,  124  Cal.  S97,  647,  B7  Pac. 
685. 

13.  CvnauMl  (c«s  can  not  be  recoYcred  as 
part  of  compensation  or  damages. — 8an  Jose 
ft  Alameda  R-  Co.  T.  liayne,  83  Cal.  668.  568, 
23  Pac.  522. 

IS.  DiumtlMi  of  coart— UBklte«  to  de- 
termination of  what  are  proper  items  and 
what  are  Improper  items  of  coat,  as  In  other 
cases. — City,  etc.,  San  Francisco  T.  Collins, 
98  Cat.  269.  83  Pac.  66. 

14.  An  absolute  discretion  to  grant  or 
refuse  costs  is  announced  In  an  opinion  by 
the  court  in  City  of  Alameda  v.  Cohen,  133 
Cal.  5,  7,  66  Pac.  127,  without  argument  and 
without  citation  of  any  authority.  No  ref- 
erence is  made  to  City,  etc.,  San  Francisco 

Collins  (see  pars.  8,  IS,  this  note), 
wherein  the  opposite  conclusion  Is  arrived 
at  in  a  well-reasoned  opinion,  nor  to  Los 
Angeles,  Pasadena  &  Q,  R.  Co.  t.  Rumpp. 
104  Cal.  20,  23,  37  Pac.  869,  where  former 
decision  is  recognized  but  distinguished.  It 
Is  further  to  be  noted  that  holding  is  an 
obiter  interjection,  although  duly  head- 
noted  as  an  affirmative  decision  by  the  re- 
porter. See  also  loose  remarks  by  Chlpman. 
C,  In  Madera  County  v.  Raymond  Oranlte 
Co.,  139  Cal.  188,  186,  72  Pac.  916. 

15.  Payment  or  deposit  of  award — Costa 
not  Inelttded  in  the  requirement  of  the  stat- 
ute.— City  of  Alameda  v.  Cohen,  133  Cal.  6, 
7,  66  Pac  127. 


§  1265a.  ABANDONMENT  OF  CONDEMNATION  PBOCEEDmOS.  Plain- 
tiff may  abandon  the  proceedings  at  any  time  after  filing  the  complaint  and 
before  the  expiration  of  thirty  days  after  final  judgment,  by  serving  on  defend- 
ant and  filing  in  court  a  written  notice  of  such  abandonment;  and  failure  to 
comply  with  section  one  thousand  two  hundred  and  fifty-one  of  this  code  shall 
constitute  an  implied  abandonment  of  the  proceeding.  Upon  such  abandonment, 
express  or  implied,  on  motion  of  defendant,  a  judgment  shall  be  entered  dis- 
missing the  proceeding  and  awarding  the  defendant  his  costs  and  disburse- 
ments, which  shall  include  all  necessary  expenses  incurred  in  preparing  for 
trial  and  reasonable  attorney  fees.  These  costs  and  disbursements,  including 
expenses  and  attorney  fees,  may  be  claimed  in  and  by  a  cost  bill,  to  be  pre- 
pared, served,  filed  and  taxed  as  in  civil  actions;  provided  that  said  costs  and 
disbursements  shall  not  include  expenses  incurred  in  preparing  for  trial  where 
the  said  action  is  dismissed  forty  days  prior  to  the  time  set  for  the  trial  of  the 
said  action. 

History:    Enactment  approved  Marcb  17,  1911,  Stats,  and  Amdts. 
1911,  p.  377. 
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EMINENT  DOMAIN  —  ABANDONMENT 
OF  CONDEMNATION  PROCEEDINOa 

1.  As  to  constitationalitf  of  section. 

2.  Attornej'B  fees  as  costs. 

3.  Costs  which  will  not  be  allowed. 

4.  Dismissal  of  proceedings — Entry  hy  cledc. 

5.  Motion  to  amend  description  of  land  so  as 

to  ezelade  a  portion — Denial  error. 

6.  Street-Opening  Act  of  1903 — Abandonment 

of  proceedings — Attorney's  fees. 

Bee,  ante,  S  1M7  and  note. 

1.    Am  to   eoHstltDtlmalltr  ot  aectlon. — ■ 

That  part  of  this  section  authorizing  the 
payment  of  attorney  fees  does  not  violate 
the  fourteenth  amendment  of  the  federal 
constitution,  nor  the  provisions  of  the  state 
constitution  requirinir  that  laws  of  a  general 
nature  shall  he  uniform  In  their  operation 
and  prohlbitlnir  the  passage  of  special  laws. 
— City  of  Sacramento  T.  Swanston,  S9  Cal. 
App.  212,  166  Fac.  101:  Silver  Lake  Power 
&  Irr.  Co.  V.  City  of  X<08  Anselea,  S2  Cal. 
App.  128.  162  Pac.  412. 

&  .  Atteniey**  feea  eosta. — Where  the 

plaintiff  in  an  action  of  eminent  doniain, 
abandoned  by  It  after  Issue  Joined  and  he- 
fore  trial,  flies  Its  notice  of  motion  to  have 
the  costs  awarded  to  the  defendant  taxed, 
by  strilfing  from  the  cost  bill  the  item  of 
reasonable  attorney  fees,  and  speclfles  as 
the  sole  ground  for  the  motion  that  the 
item  Is  "unlawful  and  not  properly  taxable 
as  costs,"  It  Is  error  to  reaulre  the  defend- 
ant upon  the  hearing  of  the  motion  to  pro- 
duce further  evidence  In  support  of  the  fact 
established  by  his  affidavit  that  the  attorney 
fee  claimed  Is  proper  and  reasonable  In 
amount  for  the  services  performed. — ^Mojave 
&  B.  R.  Co,  V.  Cuddeback,  2S  CaL  App.  <3», 
162  Pac.  943. 

See  par.  6,  this  note. 

8.    Cocta    which    will   not    be  allowed. — 

The  defendant  in  such  an  action  Is  not  en- 
titled to  have  taxed  as  costs  the  fee  paid  by 
him  to  the  clerk  of  the  district  court  of 
appeal  upon  the  filing  of  an  application  for 
a  writ  of  mandate  to  compel  the  trial  Judge 


to  try  the  case,  as  such  proceeding  was  not 
an  action  or  proceeding  against  the  plain- 
tiff, or  for  which  costs  could  be  claimed  or 
taxed  against  it^MoJave  *  B.  R.  Co.  v. 
Cuddeback.  28  Cal.  App.  489,  168  Pac.  241. 

4.    Dloialsaal  sf  proeeedtaga— ^iatrr  *T 

elerk. — Where  the  plaintiff  In  an  action  in 
eminent  domain  proposes  to  abandon  his 
action,  the  clerk  has  no  authority  to  en- 
ter the  dismissal  of  the  action  at  the  writ- 
ten request  of  the  plaintiff,  as  provided  by 
subdivision  1  of  section  581,  ante,  but  such 
an  action  can  only  be  dismissed  upon  appli- 
cation made  therefor  to  the  court  by  the 
defendant  as  provided  by  above  section  of 
such  code. — Silver  Lake  Power  ft  Irr.  Co.  v. 
City  of  lios  Angeles,  82  Cal.  App.  128.  112 
Pac.  482. 

B.  Hvtloa  t*  amcaA  Acaerlpttoa  of  laad 
mo  M  to  exclode  a  vortloa — Dental  error. — 

Under  the  provision  of  the  above  section  a 
person  seeking  to  condemn  land  under  the 
power  of  eminent  domain  has  the  uncondi- 
tional right  to  abandon  the  proceedings  at 
any  time  during  the  trial  or  even  after 
Judgment:  hence  where  the  applicant  In  a 
condemnation  proceeding  sought  to  amend 
the  description  of  the  property  involved  so 
as  to  exclude  all  lands  lying  above  high- 
water  mark,  and  the  court  declined  to  per- 
mit the  amendment  of  the  order  denying  the 
application  to  amend  was  erroneoaB.^Tolo 
Water  ft  Power  Co.  v.  Bdmands,  —  Cat 
App.  — .  126  Fac.  468. 

«.    Street- Opealag  Act  af  IMS— Ataadoa- 

ment  of  proeecdlngs— Attorney's  fee*. — ^Un- 
der the  provision  of  section  14  of  the  Street- 
Opening  Act  of  1903,  as  amended  in  1911 
that  if  the  proceedings  to  condemn  and  take 
land  for  street  purposes  be  abandoned  or 
the  action  dismissed  "no  attorney's  fees 
shall  be  awarded  the  defendant  or  either  or 
any  of  them"  for  contrary  to  the  limitations 
prescribed  by  the  constitution  and  for  that 
reason  may  not  be  enforced. — City  of  Los 
Angeles  v.  CUne.  40  CaL  App.  487,  181  Pac. 
78. 

Aa  to  Bttovney^  fcca  aa  eoata*  sea  par,  2, 

this  note. 


§  1266.   RULES  OF  PRAOTIOE.  Except  as  otherwise  provided  in  this  title, 

the  provisions  of  part  two  of  this  code  are  applicable  to  and  constitnte  the 
rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

HIatory:    Enacted  March  11,  1872. 


EMINENT  DOMAIN— BULES  OF 

PRACTICE. 
1-  3.  Construction  of  section, 

4.  Finding  of  jury — As  to  necessity  of  tak- 

ing, final. 

5.  Lis  pendens,  notice  of,  appHoable. 

6.  Sections  394  and  1243,  ante,  broaght  b7 

constmetion  into  same  title. 


See.  ante,  1  1237  and  note. 


1.  Conatractloa  of  metlon. — This  section 
gives  the  right  to  a  Jury  trial  under  sec- 
tion 592,  ante. — Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  64&,  147  Pac  S3S. 

2.  Except  those  relating  to  compensa- 
tion, the  Issues  of  fact  in  a  condemnation 
suit  are  to  be  tried  hy  the  court,  and  that 
if  the  court  submits  them  to  a  Jury  It  l9 
nevertheless  required  to  make  Rndinics 
either  by  adopting  the  verdict  thereon  or 
by  making  findings  In  Its  own  language. — 
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Vallejo  &  Northern  R.  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  S46,  147  Pac.  238. 

3.  Error  In  Instructions  In  a  condemna- 
tion suit  upon  other  issuea  than  that  of 
['ompenaation,  and  upon  which  the  court  It- 
self has  weighed  the  evidence  and  made 
findings,  will  not  Justify  a  reversal,  unless 
upon  the.  whole  case.  Including  the  evidence, 
it  Is  found  that  substantial  Injury  has  been 
caused  thereby,  or  a  miscarriage  of  Justice 
resuUed.~ValleJo  ft  Northern  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  54S,  147  Pac.  238. 

4.  FladlDK  of  Smrr—Am  tm  Mceesalty  of 
taklay  'or  public  use.  Is  final;  court  has  no 
power  to  disregard  finding  of  Jury  and 
make  its  own  finding. — Wilmington  Canal  ft 
Reservoir  Co.  v.  Dominguez,  50  Cal.  505, 
S06:  Cummlngs  v.  Peters,  56  Cal.  593,  597. 

B.  Lis  peadeMS,  notice  of.  applicable,^ — The 
provision  of  section  409,  ante,  which  pro- 
vides with  reference  to  notice  of  lis  pen- 
dens that  "from  the  time  of  filing  such  rec- 
ord  only  shall  a  purchaser  or  encumbrancer 
of  the  property  affected  thereby  be  deemed 
to  have  constructive  notice  of  the  pendency 


of  the  action,"  applies  to  condemnation  pro- 
ceedings.— Roach  V.  Riverside  Water  Co., 
74  Cal.  263,  26S,  16  Pac.  776;  Drlnkhouse  v. 
Sprinr  VaUey  Water  Works,  ST  CaL  863, 
26«,  26  Pac.  420. 

0.  Sections  SM,  muM  UM,  ante,  arc 
bmaslit  by  c*natnictlon  Into  aaaie  title. — 
The  general  rule  that  proceedings  to  con- 
demn must  be  commenced  In  the  county 
where  the  property  is  situated  la  In  nowise 
Impaired  by  giving  effect  to  the  special  and 
exceptional  provision  that  when  such  a  pro- 
ceeding has  been  commenced  by  a  county  or 
city  against  citizens  of  another  county,  the 
proceeding  must  on  demand  of  the  defend- 
ants be  transferred  to  a  county' other  than 
the  plaintiff  county  or  the  county  where 
the  plaintiff  if  a  city.  Is  situated.  If  sec- 
tions 194  and  1242,  ante,  were  In  the  same 
title,  there  could  be  no  doubt  of  this  con- 
struction, and  this  section  has  the  effect  of 
bringing  them  for  the  purpose  of  construc- 
tion Into  the  same  title — "eminent  domain" 
(dls.  op.  Beatty.  C.  J.).— City  of  Santa  Rosa 
V.  Fountain  Water  Co.,  138  Cal.  679,  682, 
71  Pac.  1123,  use. 


§  1257.   NEW  TRIALS  AND  APPEALS.  The  provisionfi  of  part  two  of  this 

code,  relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 

with  the  provisions  of  this  title,  apply  to  the  proceedings  mentioned  in  this 

title ;  provided,  that  upon  the  payment  of  the  sum  of  money  assessed,  and  upon 

the  execution  of  the  bond  to  build  the  fences  and  cattle-guards,  as  provided  in 

section  twelve  hundred  and  fifty-one,  the  plaintiff  shall  be  entitled  to  enter  into, 

improve,  and  hold  possession  of  the  property  sought  to  be  condemned  (if  not 

already  in  possession)  as  provided  in  section  twelve  hundred  and  fifty-four,  and 

devote  the  same  to  the  public  use  in  question;  and  no  motion  for  new  trial  or 

appeal  shall,  after  such  payment  and  filing  of  such  bonds  as  aforesaid,  in  any 

manner  retard  the  contemplated  improvement   Any  money  which  shall  have 

been  deposited,  as  provided  in  section  twelve  hundred  and  fifty-four,  may  be 

applied  to  the  payment  of  the  money  assessed,  and  the  remainder,  if  any  there 

he,  shall  be  returned  to  the  plaintiff. 

History:    Enacted  March  11,  1872;  amendment  approved  April  1, 
1878,  Code  Amdts.  1877-8,  p.  109;  March  27,  1897,  Stats,  and  Amdts. 
1897,  p.  188;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  195,  held  unconstitutional,  see  history,  §  5  ante;  amendment 
re-enacted  March  9,  1903,  Stats,  and  Amdts.  1903.  p.  110. 

EMINENT  DOMAIN— NEW  TRIALS  AND  See.  ante,  i  1287  and  note. 

APPEALS.  1.    Appeal  lies  trmm  Jadssseat  in  proceed- 

1  Appeal  lies  from  judgment.  condemn  lands  to  use  of  corporation. 

^    „                       ,  —Sacramento,  Placer  A  N.  R  Co.  v.  Harlan, 

2.  Same— By  .lefendant— Upon  question  of  24   Cal.   334,   887;   San  Francisco   ft  San 

compensation.  jose  R.  Co.  v.  Maboney,  2»  Cal.  112,  llB. 

3.  Same — Jndgment   on   appeal   by   peti-        See  pars.  6-«,  this  note. 

tioner.  Z.  SaHe— By  defendant— Upon  question 

4,0.  Final  order  of  condemnation.  rompensatlon  alone,  abandoning  aU  other 

e.  New  trial— Properly  granted,  when.  defenses,  does  not  vacate  the  Judgment— 

7.  Special  proceeding^Action  for  eondem-          caT  20  "'2^3? 'Sc  ^5°  ^ 

8.  Same-Appeal.  ^    s«»_Jod^«t  on  .pp«i 

9.  Same— "Party  aggrieved."  petitioner.- Where  more  than  one  tract  of 
10.  Undertaking.  land  Is  affected,  may  reverse  as  to  one  and 
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affirm  as  to  the  others. — Stockton  &  C.  R.  an  appeal  may  be  Uken. — People  t.  Pfelffer, 

Co.  V.  Oalglanl.  49  Cal.  139.  140.  69  Cal.  89,  90. 

4.  Final  order  of  cond  em  nation  must  be  ^  Same  AppenI  in  proceeding  for  con- 
considered  a  special  order  made  after  final  damnation  may  be  taken  by  party  ag- 
Judffment,  from  which  an  appeal  must  be  grieved —People  v.  PfelfTer.  69  Cal.  89,  90; 
taken  within  alxtjr  days  after  iti  entry.—  Stockton  &  C  R.  Co.  T.  Oalslanl.  4*  Cal. 
California  So.  R.  Co.  v.  Southern  Pac.  R.  Co.,  -^^^  ^^g^ 
«7  Cal.  19,  68.  7  Pac  1«S.  g'ae  p^rs.  1-8.  this  note. 

6.    Is  order  made  after  final  Judgment.  _^   ,      __  _____  _ 

and  is  appeaIabIe.-Clty  of  Los  Angeles  v.  Same -"Party  "*Heved 

Pomeroy,  182  Cal.  840,  841.  64  Pac.  477.    See  P^rty  to  the  action  or  a  P«"«"  ^jj^^f 

aienn  County  v.  Johnston,  129  Cal.  404.  408,  thereby.— People  v   Pffl""'' Cal    89.  91. 

409.  62  Pac.  66.  S««  Adams  V.  Woods,  8  Cal.  806.  816. 

6.  Nem  trial  —  Properly  granted  whea  i;B«crtnklBK  for  three  hundred  dol- 
the  decision  is  wrong  upon  the  evidence. —  lars,  provided  for  by  aectton  941.  ante. 
Monterey  County  v.  Gushing,  83  Cal.  607,  ^iven  on  appeal  from  final  order  of  condem- 
610,  611.  23  Pac.  700.  nation,  stays  all  proceedings  In  court  below. 

7.  Special  proceeding- Action  for  cam-  —City  of  U>b  Angeles  v.  Pomeroy.  132  Cal. 
dennatlra  Is,  from  final  judgment  In  which  840,  841.  <4  Pac.  477. 

§1258.  WHEN  TITLE  TAKES  EFFECT,  AND  OONSTEtTOTION  OF. 

With  relation  to  the  acts  passed  ftt  the  present  session  of  the  legislature,  this 
title  must  be  construed  in  the  same  manner  as  if  this  code  had  been  passed  on 
the  last  day  of  this  session,  and  from  and  after  the  time  this  code  takes  effect, 
all  laws  of  this  state  in  relation  to  the  taking  of  private  property  for  public 
uses  are  abolished,  and  all  proceedings  had  in  the  exercise  of  the  powers  of 
eminent  domain  must  conform  to  the  provisions  of  tlus  title. 

History:   Enacted  March  11.  1872. 

§  1269.   WHEN  TITLE  TAKES  EFFEOT.  Title  seven  of  part  three  of  the 

Code  of  Civil  Procedure  of  the  state  of  California  (this  title)  shall  be  in  force 
and  effect  from  and  after  the  fourth  day  of  April,  one  thousand  eight  hundred 
and  seventy-two. 

History:    Added  April  1.  1872. 

§  1260.  OONSTBtJGTION.  From  and  after  the  time  this  title  takes  effect, 
it  must  be  construed  in  the  same  manner  as  it  would  be  were  sections  four  and 
seventeen  of  this  code  in  force  and  effect. 

History:    Added  April  1.  1872. 

§  1261.  PENDING  PROOEEDINOS  NOT  AFFECTED.  No  proceeding  to 
enforce  the  right  of  eminent  domain  commenced  before  this  title  takes  effect, 
is  affected  by  the  provisions  of  this  title. 

History:    Added  April  1,  1872. 

§  1262.  RULES  OF  PEAOTIOE.  Until  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  seventy- three,  at  twelve  o'clock  noon,  the  provisions 
of  sections  twelve  hundred  and  fifty-six  and  twelve  hundred  and  fifty-seven  of 
this  title  are  suspended,  and  until  then,  except  as  otherwise  provided  in  this 
title,  the  rules  of  pleading  and  practice  in  civil  actions  now  in  force  in  this 
state  are  applicable  to  the  proceedings  mentioned  in  this  title,  and  constitute 
the  rules  of  pleading  and  practice  therein. 

History:    Added  AprU  1.  1872. 

See,  ante,  g  1287  and  note. 
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§1263.  EXCEPTIONS.  Nothing  in  this  code  must  be  construed  to  abrogate 
or  repeal  any  statute  providing  for  the  taking  of  property  in  any  city  or  town 
for  street  pnrposeB. 

History:    Added  April  1,  1872. 

See,  ante,  S  12S7  and  note. 

§1264.  PBEFERENCE  OF  FB0CEEDINO8  OVER  OTHER  CIVIL  AC- 
TIONS. In  all  actions  brought  under  the  provisions  of  this  title,  to  enforce 
the  right  of  eminent  domain,  all  courts  wherein  such  actions  are  or  may  here- 
after be  pending,  shall  give  such  actions  preference  over  all  other  civil  actions 
therein,  in  the  matter  of  setting  the  same  for  hearing  or  trial,  and  in  hearing 
the  same,  to  the  end  that  all  such  actions  shall  be  quickly  heard  and  determined. 
History:    Enacted  March  16,  1903,  Stats,  and  Amdts.  1903,  p.  165.  - 
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[Title  VIII  of  Part  III  of  the  Code  of  Civil  Procedure  and  each  and  every  aectioD  of  said 
Title  VIII  are  repeal^I,  aud  a  new  Title  VIII  ia  substituted  to  take  the  place  thereof  in 
«aid  Code  to  read  m  follows:] 


TITLE  VIII. 

OF  ESCHEATED  ESTATES. 

1 1869.    Manner  of  commencing  proceedings  8 1272.    Proceedings  bj  persons  claiming  es- 
relative  to  escheated  eatet^.  cheated  estates. 

1  1269a.  Action  to  determine  state's  right  to  S  1272a.  Petition  showing  claim  to  state  de- 
escheated  property.  posited  with  state  treasurer. 

i  1270.    Receiver  of  rents  and  profits  may  be  8  1273.    Unclaimed  bank  deposits  escheat  to 
appoiotefl.  state. 

8 1271.   Appearance,    pleadings,    trial    and  S  1274.   Sale  of  escheated  property  by  board 
judgment.  of  control. 

81274a.  Disposition  of  unclaimed  property. 

§1269.  MANNER  OF  GOMMENCINO  PBOCEEDINOS  RELATIVE  TO 
ESCHEATED  ESTATES.  At  any  time  after  two  years  after  the  death  of  any 

decedent,  leaving  property  to  which  the  state  is  entitled  by  reason  of  its  hav- 
ing escheated  to  the  state,  the  attorney -general  shall  commence  a  proceeding 
on  behalf  of  the  state  in  the  superior  court  for  Sacramento  county  to  have  it 
adjudged  that  the  state  is  so  entitled.  Such  action  shall  be  commenced  by 
filing  a  petition,  which  shall  be  treated  as  the  information  elsewhere  referred  to 
in  this  title. 

[Description  of  property.]  There  shall  be  set  forth  in  such  petition  a  descrip- 
tion of  the  property,  the  name  of  the  person  last  possessed  thereof,  the  name 

of  the  person,  if  any,  claiming  such  property,  or  any  portion  thereof,  and  the 
facts  and  circumstances  by  virtue  of  which  it  is  claimed  the  property  has 
escheated. 

[Ordw  to  appear.]  Upon  the  filing  of  such  petition,  the  court  must  make  an 
order  requiring  all  persons  interested  in  the  estate  to  appear  and  show  cause,  if 
any  they  have,  within  sixty  days  from  the  date  of  the  order,  why  such  estate 
should  not  vest  in  the  state.  Such  order  must  be  published  at  least  once  a 
week  for  four  successive  weeks  in  a  newspaper  published  in  said  county  of 
Sacramento,  the  last  publication  to  be  at  least  ten  days  prior  to  the  date  set  for 
the  hearing.  Upon  the  completion  of  the  publication  of  such  order  the  court 
shall  have  full  and  complete  jurisdiction  over  the  [e]  state,  the  property,  and 
the  person  of  everyone  having  or  claiming  any  interest  in  the  said  property, 
and  shall  have  full  and  complete  jurisdiction  to  hear  and  determine  the  issues 
therein,  and  render  the  appropriate  judgment  thereon. 

[If  proceedings  for  administration  have  been  instituted.]  If  proceedings  for 
the  administration  of  such  estate  have  been  instituted,  a  copy  of  such  order 
must  be  filed  with  the  papers  in  such  estate  in  the  office  of  the  county  cle^ 
where  such  proceedings  were  had.  If  proceedings  for  the  administration  of  any 
estate  of  any  such  decedent  have  been  instituted  and  none  of  the  persons 
entitled  to  succeed  thereto  have  appeared  and  made  claim  to  such  property,  or 
any  portion  thereof,  before  the  decree  of  final  distribution  therein  is  made,  or 
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before  the  commencement  of  such  proceeding  by  the  attorney-general,  or  if  the 
court  shall  find  that  snch  x>erson8  as  have  appeared  are  not  entitled  to  the  prop- 
erty of  such  estate,  or  of  any  portion  thereof,  the  court  shall,  upon  final  settle- 
ment of  the  proceedings  for  the  administration  of  such  estate,  after  the  pay- 
ment of  all  debts  and  expenses  of  administration,  distribute  all  moneys  and 
other  property  remaining  to  the  state  of  California. 

[State  treasurer  to  hold  proper^.]  The  property  so  distributed  shall  be  held 
by  the  state  treasurer  for  a  period  of  five  years  from  the  date  of  the  decree 
making  such  distribution  within  which  time  the  same  may  be  claimed  in  the 
maimer  in  this  title  hereafter  provided,  but  a  nonresident  foreigner  claiming 
succession  in  any  case  must  appear  and  claim  within  five  years  from  the  death 
of  the  decedent,  and  any  person  who  does  not  appear  and  claim  as  herein 
required  shall  be  forever  barred,  and  such  property,  or  so  much  thereof  as  is 
not  so  claimed,  shall  vest  absolutely  in  the  state.  In  any  proceeding  brought 
by  the  attorney-general  under  this  title  any  two  or  more  parties  and  any  two 
or  more  causes  of  action  may  be  joined  in  the  same  proceeding  and  in  the  same 
petition  without  being  separately  stated,  and  it  shall  be  sufficient  to  allege  in 
the  petition  that  the  decedent  left  no  heirs  to  take  the  estate  and  the  failure  of 
heirs  to  appear  and  set  up  their  claims  in  any  such  proceeding,  or  in  any  pro- 
ceedings for  the  administration  of  such  estate,  shall  be  sufficient  proof  upon 
which  to  base  the  judgment  in  any  such  proceeding  or  such  decree  of  distri- 
bution. Where  proceedings  for  the  administration  of  any  estate  have  not  been 
commenced  within  six  months  from  the  death  of  any  decedent  the  attorney- 
general  may  direct  the  public  administrator  to  commence  the  same  forthwith. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  110;  by  Code  Commission, 
Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  195,  held  unconstitu- 
tional, see  history,  gS  ante;  former  section  repealed  and  present  sec- 
tion enacted  in  place  thereof,  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.  315,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  489;  amendment  approved 
May  28,  1915,  Stats,  and  Amdts.  1915,  p.  936;  May  6,  1917,  Stats,  and 
Amdts.  1917,  p.  253.    In  effect  July  27,  1917. 

ESCHEATED  ESTATES.  Action  by  stntr— CorapUtnt.  Nanclrat 

.    '  .  „       1  .  .       «  •    X  — A«  to  rcMtdpBt  heir*,  wben  It  alle^res  there 

1.  Action  by  statc-Complaint,  sufficients  ^,        ^^^^  ^J*^^^* 

As  to  resident  heirs,  when.  g„e"  and  "there  are  no  heirs  to  take  the 

2.  Same— Same— As  to  nonresident  alien     eBtate."-^ute  v.  Miller,  149  Cal.  208.  86 

heirs,  when.  Pae.  609.  See  People  ex  rel.  Attorney-Gen- 

3.  Same-Limitation  on.  "              2»«.  "  Pac.  407. 

4.  Same — Necessary  to  bar  rights.  2*  Saai*— Same — Am  to  nonreMtdpnt  alirn 

5.  Same— Time  for  proceedings  restricted  whea  it  alleffes  that  none  have  ap- 

to  five  vears  peared  within  live  years  to  claim  the  estate, 

w  u.«  J  ,        ,  — SUte  T.  MlUer.  14»  Cal.  208.  85  Pac.  609. 

6.  Appeal  by  state — Prom  order  of  dis-  "    "  ■ 

tributiou.  Sam*— Ltaltatloa  an,  none  when  at- 

7.  Alien  heirs  not  affected,  when.  torney-seneral  shall  commence  action  to 
-    .                   *  _i  ■_   _x„i.„    T,„  „^       have  property  eacheated.~-State  v.  Smith, 

8.  Appearance  to  claim  estate— By  non-         ^al.  163,  167,  12  Pac.  121. 

resident  heir. 

9, 10.  Co„.m.ti,,^l  provirio-  -  Do  not  ta-  J„-  Vlf'^mi';","' 

Dibit  legislature, 

11.  Limitation  of  action— Citiseii  heirs  are  ,!!:_.'?":*T'^*  Re- 

not  barred  atrlete*  to  Bve  yeara  after  death  of  Intes- 

,„  „         __     ■        .             .  within  which  time  alien  heirs  may  ap- 

12.  Same-Nonresident  alien  heirs.  ,    „.  n,  this  note)  and 

13.  Nonresident  aliens — Share  equally  with  claim  the  property;  an  action  by  the  state 

resident  heirs.  before  Ave  years  have  elapsed  Is  premature. 

14.  Same— Estate  vests  in.  —State  t.  Smith,  70  Cal.  153,  166,  12  Pac! 

am 
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IFt.  in. 


,121:    People    ex    rel.  Attorney-Oeneral 
Roach,  76  Cal.  294,  296,  18  Pac.  407. 

See  Kerr's  Cyc.  Civ.  Code,  2d  ed.,  t  €72 
and  note. 

e.  Appeal  by  state— From  order  of  dls- 
trlbatloa,  when  It  is  claimed  the  estate 
should  be  escheated. — See  Bstate  ot  Pen- 
dervast.  14S  Cal.  125,  76  Pac.  962. 

r.  Saa«— Allea  beira  aot  aCected  whea 
parties  to  decree,  but  not  made  parties  upon 
appeal  by  due  service  of  proper  notice  upon 
them. — Estate  of  Pender^ast,  143  Cal.  135, 
76  Pac  962. 

8.  Appearaaee  to  claim  estate — ^»  non- 
resident belr  must  be  made  within  Ave  yeuis 
and  property  claimed  by  action  or  act. — 
Estate  of  Pendersast,  143  Cal.  IS6,  140.  76 
Pac.  962. 

See  Kerr's  Cyo.  Civ.  Code,  Sd  ed.  1 671 
and  note. 

S.  OoBstttiitloBal  provlsloas— Do  aot  In- 
hibit leKlslatnre  from  extending  right  of 
Inheritance  to  nonresident  alien  heirs. — Bs- 
taU  ot  BUUnCB,  65  Cal.  693.  B95,  4  Pac.  6S9. 


See  lorona  v.  State.  67  Cal.  S80,  181.  S85,  7 

Pac.  762. 

10.  Under  conetttutlon  of  1849  same  rul- 
ing w&s  made.^ — People  Rogers,  II  CaL 
169. 

11.  LlanitatloB  of  aetloa-^ltiaca  IwirB 
are  not  barred  by  any  limitation  where  no 
action  has  been  brought  by  the  state  to 
have  the  money  declared  escheated  to  the 
state  (Henshaw,  McFarland.  and  I.orlffan. 
J.  J.,  dissenting).— Estate  of  Miner,  148  CaL 
194,  197,  198,  76  Pac.  968. 

See  Kerr's  Cyc.  Pol.  Code,  2d  ed.,  |  4480 

and  note. 

12.  Same — Noarestdent  altea  ketn.  Is  llv* 

years^  -See  par,  8,  this  note. 

13.  Noaresldcnt  nllena Sbare  eqnalty 
with  resldeat  beirs,  of  the  same  degree  of 
kindred.  In  estate  of  intestate. — Estate  of 
Billings,  65  Cal.  693,  595,  4  Pac.  639. 

14.  Same  — Bstate  vests  la  nonresident 
alien    heirs,   and   not    in  state. — Lyons 
State,  67  Cal.  880,  885,  7  Pac.  768. 

See.  post,  1  1272  and  note  pars.  8-12. 


§  1260a.  ACTION  TO  DETERMINE  STATE'S  BIOHT  TO  ESCHEATED 
PROPEETY.  Whenever  the  attorney-general  is  informed  that  any  estate  has 
escheated  or  is  about  to  escheat  to  the  state  or  that  the  property  inTolved  in 
any  action  or  special  proceeding  has  escheated  or  is  about  to  escheat  to  the 
state,  he  may  eommence  an  action  on  behalf  of  the  state  to  determine  its  rights 
to  said  property  or  may  intervene  on  its  behalf  in  any  action  or  special  pro- 
ceeding affecting  any  such  estate  and  contest  the  rights  of  any  claimant  or 
claimants  thereto.  He  may  also  apply  to  the  superior  court,  or  any  judge 
thereof,  for  an  order  directing  the  county  treasurer  to  deposit  in  the  state 
treasury  all  moneys  and  effects  in  his  possession  which  may  become  payable  to 
the  state  treasury  pursuant  to  section  one  thousand  seven  hundred  thirty-seven 
of  this  code. 

Hittory:    Enactment  approved  May  28.  1916,  Stats,  and  Amdts. 
1916,  p.  935.   In  effect  Angust  8,  1916. 


1.  Action  to  dctcriaine  rl^bt  to  escheated 
property— Rlffhta  of  attoracy-Kcaeral  oa  Ib-> 
tcrveatiOM — Power  of   eoort   to  determlac 

owaerahip.  — Under  the  provision  of  the 
above  section  the  attorney- general  has  a 
right  to  intervene  In  any  action  Involving 
the  right  to  property  which  has  escheated 
or  Is  about  to  escheat  to  the  state  but  it 
does  not  carry  with  It  the  right  to  delay 
the  trial  of  such  action  nor  obange  the  posi- 


tion of  the  party.  He  must  take  the  suit 
as  he  finds  it  and  Jurisdiction  having  at- 
tached in  the  court  in  which  the  action  Is 
pending;  such  court  should  determine  the 
Issue  of  the  ownership  of  the  property,  not- 
withstanding that,  since  the  commencement 
of  the  action,  the  statutory  suit  has  been 
commenced  by  the  attorney-general  in  Sac- 
ramento County  to  determine  the  question. 
— Matthews  v.  Savings  Union  Bank  A  Trust 
Co.,  48  Cal.  App.  45,  184  Pac.  418. 


§  1270.   RECEIVER  OF  RENTS  AND  PROFITS  MAT  BE  APPOINTED. 

The  court,  upon  the  information  being  filed,  and  upon  application  of  the 
attorney-general,  either  before  or  after  answer,  upon  notice  to  the  party  claim- 
ing the  estate,  if  known,  may  upon  sufficient  cause  therefor  being  shown, 
appoint  a  receiver  to  take  charge  of  such  estate,  or  any  part  thereof,  or  to 
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receive  the  rents,  income  and  profits  of  the  same  until  the  title  of  saoh  estate 

is  finally  settled. 

Hlitory:  Enacted  March  11. 1872;  amendment  by  Oode  Oommlsslon, 
Act  March  8,  1901,  Stat8.  and  Amdts.  1900-1,  p.  19S.  held  unconstltn* 
tlonal,  see  hlBtory,  SS  ante;  former  section  repealed  and  present 
enacted  Id  place  thereof  March  16,  1907,  Stats,  and  Amdts.  1907.  p.  816, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  489. 

See,  post,  S  1469  and  note.  Aa  to  appolBtmmt  •<  vMelver,  f  enerallr, 

■ee,  ante.  i|  SS4-569  and  notes. 

§  1271.  APPEAEANOE,  PLEADINO,  TRIAL  AKD  JimaMENT.  All  pei^ 
sons  named  in  the  information  may  appear  and  answer,  and  traverse  or  deny 
the  facts  stated  therein  at  any  time  before  the  time  for  answering  expires,  and 
any  other  person  claiming  an  interest  in  such  estate  may  appear  and  be  made  a 

defendant,  by  motion  for  that  purpose  in  open  court  within  the  time  allowed 
for  answering,  and  if  no  such  person  appears  and  answers  within  the  time,  then 
judgment  must  be  rendered  that  the  state  is  the  owner  of  the  property  in  such 
information  claimed. 

[Trial  of  issues.]  But  if  any  person  appears  and  .denies  the  title  set  up  by  the 
state,  or  traverses  any  material  fact  set  forth  in  the  information,  the  issue  of 
fact  must  be  tried  as  issues  of  fact  are  tried  in  civil  actions.  If,  after  the  issues 
are  tried,  it  appears  from  the  facts  found  or  admitted  that  the  state  has  good 
title  to  the  property  in  the  information  mentioned,  or  any  part  thereof,  judg- 
ment must  be  rendered  that  the  state  is  the  owner  and  entitled  to  the  posses- 
sion thereof,  and  that  it  recover  costs  of  suit  against  the  defendants  who  have 
appeared  and  answered. 

[Order  of  sale.]  In  any  judgment  rendered,  or  that  has  heretofore  been 
rendered  by  any  court,  escheating  property  to  the  state,  on  motion  of  the 
attorney-general,  the  court  must  make  an  order  that  such  property,  unless  it 
consists  of  money,  be  sold  by  the  sheriff  of  the  county  where  it  is  situate,  at 
public  sale,  for  gold  coin,  after  giving  notice  of  the  time  and  place  of  sale,  as 
may  be  prescribed  by  the  court  in  such  order ;  that  the  sheriff,  within  five  days 
after  such  sale,  make  a  report  thereof  to  the  court,  and  upon  the  hearing  of 
such  report,  the  court  may  examine  the  report  and  witnesses  in  relation  thereto, 
and  if  the  proceedings  were  unfair,  or  if  the  sum  bid  disproportionate  to  the 
value,  or  if  it  appears  that  a  sum  exceeding  said  bid,  exclusive  of  the  expense 
of  a  new  sale,  may  be  obtained,  the  court  may  vacate  the  sale,  and  direct 
another  to  be  had,  of  which  notice  must  be  given,  and  the  sale  in  all  respects 
conducted  as  if  no  previous  sale  had  taken  place. 

[New  sale  may  be  ordered,  when.]  If  an  offer  greater  in  amount  than  that 
named  in  the  report  is  made  to  the  court  in  writing,  by  a  responsible  person,  the 
court  may,  in  its  discretion,  accept  such  offer  and  confirm  the  saTe  to  such 
person,  or  order  a  new  sale.  If  it  appears  to  the  court  that  the  sale  was  legally 
made,  and  fairly  conducted,  and  that  the  sum  bid  is  not  disproportionate  to 
the  value  of  the  property  sold,  and  that  a  sum  exceeding  such  bid,  exclusive  of 
the  expense  of  a  new  sale,  can  not  be  obtained,  or  if  the  increased  bid  above 
mentioned  is  made  and  accepted  by  the  court, 
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The  court  must  make  an  order  confirming  the  sale,  and  directing  the  sheriff, 
in  the  name  of  the  state,  to  execute  to  the  purchaser  or  pruchasers  a  convey- 
ance of  said  property  sold ;  and  said  conveyance  vests  in  the  purchaser  or  pur- 
chasers all  the  right  and  title  of  the  state  therein,  and  the  sheriff  must,  out  of 
the  proceeds  of  such  sale,  pay  the  cost  of  said  proceedings  incurred  on  behalf 
of  the  state,  including  the  expenses  of  making  such  sale,  and  also  an  attorney's 
fee,  if  additional  counsel  was  employed  in  said  proceedings,  to  be  fixed  by  the 
court,  not  exceeding  ten  per  cent  on  the  amount  of  such  sale,  and  the  residue 
thereof  must  be  paid  by  said  sheriff  into  the  state  treasury. 

History:    Enacted  March  11,  1872;  amendment  approred  March  8, 
1881,  Stats,  and  Amdts.  1881,  p.  11;  by  Code  Commission,  Act  March 

8,  1901,  Stats,  and  Amdts.  1900-1.  p.  196,  held  unconstitutional,  see  his- 
tory, S  5  ante;  former  section  repealed  and  present  enacted  In  place 
thereof  March  16.  1907,  Stats,  and  Amdts.  1907,  p.  316,  Kerr's  Stats, 
and  AmdtB.  1906-7.  p.  489. 


Am  to  anawer,  see,  ante,  j  437  and  note. 

Am  to  appeaniBee  tn  proeecdlnKs,  see,  ante, 
S  1014  and  note. 

A«  to  cmtM,  see,  ante,  S!  1021  et  seq.  and 
notes. 

As  to  iMM  ot  fact*  see,  ante,  SS  S90,  692 
and  notes. 


Am  to  Ja^vmcMfc  see,  ante,  ||  6SB,  CS4  and 

notes. 

A*  to  time  within  wkieh  atate  mar  brlnx 
action  to  have  property  escheated,  see,  ante, 
!  1269  and  note  par.  6. 

As  to  trial,  see,  ante,  Ifi  S00-$46  and  notes. 


§  1272.  PROCEEDINGS  AFTER  JUDGMENT  BT  PERSONS  CLAIMING 
ESTATES.  Within  five  years  after  judgment  in  any  proceeding  had  under 
this  title,  a  person  not  a  party  or  privy  to  such  proceeding  may  file  a  petition 
in  the  superior  court  of  the  county  of  Sacramento,  showing  his  claim  or  right 
to  the  property,  or  the  proceeds  thereof.  Said  petition  shall  be  verified,  and, 
among  other  things  must  state: 

The  full  name,  and  the  place  and  date  of  birth  of  the  decedent  whose  estate, 
or  any  part  thereof,  is  claimed. 

The  full  name  of  such  decedent's  father  and  the  maiden  name  of  his  mother, 
the  places  and  dates  of  their  respective  births,  the  place  and  date  of  their  mar- 
riage, the  full  names  of  all  children  the  issue  of  such  marriage,  with  the  date 
of  birth  of  each,  and  the  place  and  date  of  death  of  all  children  of  such  mar- 
riage who  have  died  unmarried  and  without  issue. 

AVhether  or  not  such  decedent  was  ever  married,  and  if  so,  where,  when  and 
to  whom. 

How,  when  and  where  such  marriage,  if  any,  was  dissolved. 
Whether  or  not  said  decedent  was  ever  remarried,  and,  if  so,  where,  when 
and  to  whom. 

The  fulf  names,  and  the  dates  and  places  of  birth  of  all  lineal  descendants, 

if  any,  of  said  decedent;  the  dates  and  places  of  death  of  any  thereof  who  died 
prior  to  the  filing  of  such  petition ;  and  the  places  of  residence  of  all  who  are 
then  surviving,  with  the  degree  of  relationship  of  each  of  such  survivors  to 
said  decedent. 

Whether  any  of  the  brothers  or  sisters  of  such  decedent  ever  married,  and, 
if  so,  where,  when  and  whom. 
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The  full  names,  and  the  places  and  dates  of  birth  of  all  children  the  issue  of 
the  marriage  of  any  such  brother  or  sister  of  decedent,  and  the  date  and  place 
of  death  of  all  deceased  nephews  and  nieces  of  said  decedent. 

Whether  or  not  said  decedent,  if  of  foreign  birth,  ever  became  a  naturalized 
citizen  of  the  United  States,  and  if  so,  when,  where,  and  by  what  court  citizen- 
ship was  conferred. 

The  post-oflSce  names  of  the  cities,  towns  or  other  places,  each  in  its  appro- 
priate connection,  wherein  are  preserved  the  records  of  the  births,  marriages 
and  deaths  hereinbefore  enumerated,  and,  if  known,  the  title  of  the  public 
official  or  other  person  having  custody  of  such  records. 

If  for  any  reason,  the  petitioner  is  unable  to  set  forth  any  of  the  matters  or 
things  hereinabove  required,  he  shall  clearly  state  such  reason  in  his  petition. 

A  copy  of  such  petition  must  be  served  on  the  attorney-general  at  least 
twenty  days  before  the  hearing  of  the  petition,  who  must  answer  the  same ;  and 
the  court  thereupon  must  try  the  issue  as  issues  are  tried  in  civil  actions,  and 
if  it  is  determined  that  such  person  is  entitled  to  the  property,  or  the  proceeds 
thereof,  it  must  order  the  property,  if  it  has  not  been  sold,  to  be  delivered  to 
him,  or  if  it  has  been  sold  and  the  proceeds  paid  into  the  state  treasury,  then 
it  must  order  the  controller  to  draw  his  warrant  on  the  treasury  for  the  pay- 
ment of  the  same,  but  without  interest  or  cost  to  the  state,  a  copy  of  which 
order,  under  the  seal  of  the  court,  shall  be  a  sufficient  voucher  for  drawing  such 
warrant. 

[Failure  to  appear.]   All  persons  who  fail  to  appear  and  file  their  petitions 

within  the  time  limited  are  forever  barred;  saving,  however,  to  infants,  and 
persons  of  unsound  mind,  the  right  to  appear  and  Sle  their  petitions  at  any  time 
within  the  time  limited,  or  within  one  year  after  their  respective  disabilities 
cease. 

History:  Enacted  March  11,  1872;  amendment  approved  April  16 
1880,  Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  110;  by  Code  Commission! 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  197,  held  unconstitu- 
tional, see  history.  S  S  ante;  former  section  repealed  and  present  sec- 
tion enacted  in  place  thereof  March  16,  1907,  Stats,  and  Amdts.  1907, 
p.  317,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  490;  amendment  approved 
May  29,  1916,  Stats,  and  Amdto.  1915,  p.  934.   In  efTect  August  8.  1915. 

ESCHEATED  ESTATES  —  PROCEEDINGS        1.    Am  f  parmcnt  of  nion«r  from  fimds 
AFTER  JUDGMENT—BY  PERSONS  In  «*■*«  trearary— Credited  eatntca  ot  de- 

CLAIMING.  .  «e«Md  pcraftu  of  awards,  flnal  orders  op 

1.  As  to  payment  of  money  from  funds     1^0^"?"^"  «^.h  *!f T*"*  Jurlsdlc- 

in  Btote  treasury-Cr^ited  estates  !?  ^^"'o""**^ 

of  deceased  perBons.  !?is    n    470  i^^jT^*? 

1915,  p,   470.  I   HennlnK's  General  Zaws, 

2.  Appeal  by  state.  Sd  ed..  p.  708. 

3.  Same — Alien  heirs  not  made  parties.  ^  Appeal  by  atate  may  be  taken  by  serv- 
.    .          .           J     1  ■    .               ^  Ice  of  proper  notice  upon  heirs  and  clalm- 

4.  Appcanng    and    claiming    property—  ants,  foreign  and  resldent.-Eatate  of  Pen- 

Lunitation  on  right.  dersaat.  143  Cal.  1S6,  1*0,  1*1.  76  Pac.  962. 

5.  Same — No  action  to  escheat.  ».    Saaie— Alien  heln  not  made  partle*  by 

6.  How  property  claimed  —  Personal  ap-  due  service  of  notice  not  affected.— Estate 

pearance.  Penderffaet,  143  Cal.  135,  140.  141,  76  Pac. 

7.  Nonresident  aliens. 

8.  Same— May  inherit.  .  property— 

.       fl-4.*i.      trj..  Wmitatlaa  om  rlsht  of  Ave  years;  but  anv 

9.  Property  of  intestate-Vests  in  non-  appeawnce  within  the  state,  and  the  aaser- 

resident  alien  heirs.  t,on  of  a  claim  to  the  property,  e!  "  by 

10- 12.  Same— Constitution  does  not  prohibit,  action  in  court,  by  taking  posseaslon  of  or 
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by  oonVeying  It,  will  b«  Bufflcient  to  pro- 
tect Interests.— State  v.  Smith,  70  Col.  16S, 
157.  12  Pae.  121. 

K.  Same-^*  settoa  to  saAeat  the  money 
having  been  brought  by  the  state,  where 
the  estate  of  the  intestate  has  been  sold 
and  proceeds  deposited  In  the  state  treas- 
ury, the  above  limitation  does  not  apply, 
and  action  to  secure  such  money  may  be 
maintained  by  nonresident  alien  heir  more 
than  twenty  years  aTter  placed  with  treaS' 
urer.— Estate  of  Miner.  143  Cal.  194,  197,  76 
Pac.  968  (Henshaw,  McFarland  and  X«orl- 
ffan,  JJ.,  dissent). 

fl.  How  property  elainicd-^eraoul  ap- 
peantaec  by  a  nonresident  alien  is  not  nec- 
essary; he  may  act  through  attorney. — 
Lyons  v.  State,  67  Cal.  S80,  S84,  7  X^c.  768. 

T.  NonrcaMent  allctie  are  persons  who 
are  neither  citizens  of  the  United  States  nor 
resident  of  the  state. — State  v.  Smith,  70 
Cal.  153,  12  Pac.  121. 

S.  Same— Hay  Inherit  property,  and  there 
is  nothing  in  the  constitution  to  the  con- 
trary.—Lyons  V.  State,  67  Cal.  380.  S8S,  7 


Pac,  763.  Bee  People  v.  Rogers  13  Cal.  159; 
Estate  of  BiUinffs.  64  Cal.  427,  1  Pao.  701; 
Pareiell  v.  Smidt,  81  Iowa  640. 

9.  Pniperty  flit  taiteatatc— Tcata  la 
resMeat  allea  Iwin,  and  not  in  state,  sub- 
ject to  be  devested  by  failure  to  appear  and 
claim  within  Ave  years. — ^Lyone      State,  C7 
Cal.  380,  384,  7  Pac.  763. 

10.  Same— CsastltntloB  does  not  prohibit 
legislature  from  conferring  upon  nonresi- 
dent foreigners  the  same  rights  to  inherit 
property  as  are  granted  by  that  Instrument 
to  resident  foreigners. — State  v.  Smith,  TO 
Cal.  153,  157.  12  Pac.  121. 

11.  The  ititerest  of  nonresident  alien  who 
fails  for  five  years  to  appear  and  claim  the 
property  passes  to  the  state,  and  he  is  after 
that  time  barred  of  all  right. — Estate  of 
Pendergast,  143  Cal.  1S6,  140,  7<  Pac  962. 

12.  Consequently  where  no  administra- 
tion Was  had  for  twenty-three  years  aftet- 
death  of  Intestate  a  decree  of  distribution 
to  nonresident  alien  heirs  was  erroneous. 
—Estate  of  Pendergast,  148  CaL  136,  140.  76 
Pac.  962. 


§  m2a.  PETITION  SHOWINO  CLAIM  TO  ESTATE  DEPOSITED  WITH 
STATE  TREASURER.  When  the  estate,  or  any  portion  thereof,  of  any  dece- 
dent has  been  deposited  with  the  state  treasurer  under  the  provisions  of  this 
code,  any  person  entitled  to  succeed  and  not  a  party  or  privy  to  any  proceeding 
had  under  any  of  the  foregoing  sections  of  this  title,  and  who  has  not  appeared 
in  the  proceedings  for  the  administration  of  such  estate,  may,  within  five  years 
after  the  date  of  the  decree  of  final  distribution,  unless  otherwise  barred,  file 
a  petition  in  the  superior  court  for  Sacramento  county  against  the  state  of 
California  showing  his  claim  or  right  to  the  property,  or  the  proceeds  thereof, 
or  to  any  portion  thereof.  Said  petition  shall  be  verified,  and,  among  other 
thin^,  must  state  the  facts  required  to  be  stated  in  a  petition  filed  under  sec- 
tion one  thousand  two  hundred  and  seventy-two  of  this  code,  and  upon  the 
filing  thereof  the  same  proceedings  shall  be  had  as  are  therein  required. 

[Claim  for  less  than  three  hundred  dollus.]  Whenever  the  amount  claimed 
by  any  such  person  is  less  than  three  hundred  dollars  any  such  claimint  may,  in 
lieu  of  filing  such  petition,  present  his  claim  to  the  state  board  of  control,  show- 
ing the  same  facts  required  to  be  stated  in  such  petition  and  said  board  may. 
upon  recommendation  of  the  attorney-general,  allow  and  order  paid  such  claim, 
provided  that  no  such  claim  shall  be  so  allowed  or  paid  until  at  least  five  years 
after  the  death  of  the  decedent  and  then,  only,  in  the  event  that  no  other  claim 
is  made  to  such  property.  When  payment  has  been  made  under  this  title  to 
any  claimant  no  suit  shall  thereafter  be  maintained  by  any  other  claimant 
against  the  state,  or  any  officer  thereof,  for  or  on  account  of  such  property. 

History:    Enactment  approved  Hay  5,  1917,  Stats,  and  Amdts.  1917, 
p.  264.    In  effect  July  27,  1917. 

§1273.   UNCLAIMED  BANE  DEPOSITS  ESCHEAT  TO  STATE.  All 

amounts  of  money  heretofore  or  hereafter  deposited  with  any  bank  to  the 
credit  of  depositors  who  have  not  made  a  deposit  on  said  account  or  withdrawn 
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any  part  thereof  or  the  interest  and  which  shall  have  remained  unclaimed  for 

more  than  twenty  years  after  the  date  of  such  deposit,  or  withdrawal  of  any 
part  of  principal  or  interest,  and  where  neither  the  depositor  [n]  or  any  claimant 
has  filed  any  notice  with  such  bank  showing  his  or  her  present  residence,  shall, 
with  the  increase  and  proceeds  thereof,  escheat  to  the  state. 

[Action  commenced.]  "Whenever  the  attorney-general  shall  be  informed  of 
such  deposits,  he  shall  commence  an  action  or  actions  in  the  name  of  the  state 
of  California,  in  the  superior  court  for  the  county  of  Sacramento,  in  which  shall 
be  joined  as  parties  the  bank  or  banks  in  which  the  moneys  are  deposited  and 
the  names  of  all  such  depositors.  All  or  any  number  of  depositors  or  banks 
may  be  included  in  one  action. 

Service  of  process  in  such  action  or  actions  shall  be  made  by  delivery  of  a 
copy  of  the  complaint  and  summons  to  the  president,  cashier  or  managing 
officer  of  each  defendant  bank,  and  by  publication  of  a  copy  of  such  summons 
in  a  newspaper  of  general  circulation  published  in  said  county  for  a  period  of 
four  weeks.  Upon  the  trial  the  court  must  hear  all  parties  who  have  appeared 
therein  and  if  it  be  detennined  tibat  the  moneys  deposited  in  any  defendant 
bank  or  banks  are  unclaimed  as  hereinabove  stated,  then  the  court  must  render 
judgment  in  favor  of  the  state  declaring  that  said  moneys  have  escheated  to 
the  state  and  commanding  said  bank  or  banks  to  forthwith  deposit  all  moneys 
with  the  state  treasurer,  to  be  received,  invested,  accounted  for  and  paid  out  in 
the  same  manner  and  by  the  same  officers  as  is  provided  in  the  case  of  other 
escheated  property. 

History:     Enactment  approved  .April  21,  1916,  Stats,  and  Amdts 
1915,  p.  107.    rn  effect  August  8,  1915. 

ESCHEATED  ESTATES— UNCLAIMED       mento  County,  the  court  having  Jurtadictlon 
BANK  DEPOSIT.  of  an  action  by  any  one  for  property  which 

1-.  Escheat  to  rtate-CoDBtmction  of  Btatute.  SeDiSuor'' «  w^n 

a  a  T-a-i.-       <  t  ^      ^  aepositor,  as  wen  after  as  before  the  ex- 

2.  Same— Junsdiction  of  courts  in  rdation  to  piratlon  of  such  period.— Matthews  v  Sav- 
^PO"**'  Union  Bank  &  Trust  Co..  43  Cat  App. 

8.  Same— Becovery  hj  administrator.  1^84  Pac.  418,  following  doctrine  in  Hl- 

bernla  Sav.  &  U.  Soc.  v.  I.ewls,  117  Cal  B77 

1.  BMheat  to  «lat«— CoMimctloii  of  .tat-  47  Pac.  602,  49  Pac.  714;  approvlnir  doctrlno 
ol..-The  above  section  and  section  15  of  i„  Peck  v.  Jenness,  48  U.T  {7  How  ^  612 
the  Bank  Act,  as  they  were  amended  In  1916.  624,  12  l.  ed.  841,  848.  «ow.j  siz. 
are  correlative  and  deal  with  bank  deposits         '             L     '  * 

upon  which,  except  for  the  accumulation  of  ..  ^  Same—Reco-rery  by  admlnlatnitor^In 
interest,  neither  deposits  or  withdrawals        ®  °'  ^  ^^^^  account  which  has  re- 

have   been  made  for  a  period  of  twenty  inactive  and  unclaimed  for  a  period 

years,  and  are  not  to  be  given  the  construe-  "  twenty  years,  after  the  expiration  of  that 

tion  that  title  to  such  money  passes  to  the  P**"'°°  Prlor   to   the   brlngins   of  the 

state  absolutely  on  the  expiration  of  twenty  ™t«o[y  suit  by  the  attorney-general  hav- 

years,  without  compensation  to  the  owner  1"'  escheat  of  the  property,  the  admlniatra- 
and  without  notice  and  a  hearing.— Mat-  Z  "t"-**  of  the  person  to  whom 

thews  V.  Savings  Union  Bank  &  Trust  Co..  deposit  belonged  may  bring  suit 

43  Cal.  App.  46,  184  Pac  418.  against  the  bank   to  recover  the  deposit. 

with  accrued  interest,  and  the  plaintiff  Is 

2.  Saa<--JBrto«letloB  of  courts  In  r«la.  entitled  to  Judgment,  notwlthstandinit  the 
tlOB  to  depo*lt,^fter  the  expiration  of  attorney-general  Intervenes  and  claims  th« 
such  twenty-year  period  jurisdiction  to  money  on  behalf  of  the  state  —Matthews  v 
make  any  order  in  relation  to  such  dormant  Savings  Union  Bank  &  Trust  Co  43  Cal' 
deposits  la  not  exclusively  In  the  superior  App.  46.  184  Pac.  418.  applying  "the  dZ 
court  of  Sacramento  County.    Until   suit  trine  In  People     Roach.  76  Cal  297  18 

Is  brouKht  by  the  attorney-general  In  Sacra-  407.  '  * 
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§  1274.    SALE  OF  ESCHEATED  PROPERTY  BT  BOARD  07  CONTROL. 

The  state  board  of  control  is  hereby  authorized  to  sell,  on  behalf  of  and  in  the 
name  of  the  state  of  California,  at  any  time  and  in  any  manner  it  may  deem 
advisable,  personal  property  heretofore  or  hereafter  distributed  to  the  state 
of  California  pursuant  to  the  provisions  of  section  one  thousand  two  hundred 
sixty-nine  of  the  Code  of  Civil  Procedure,  and  the  proceeds  of  such  a  sale  shall 
be  delivered  to  and  held  by  the  state  treasurer.  Any  real  property  so  distri- 
buted to  the  state  may  be  sold  by  the  board  of  control,  at  public  auction,  to  the 
highest  bidder,  for  cash,  after  notice  thereof  by  publication,  as  hereinafter  pro- 
vided, in  a  newspaper  published  in  the  county  in  which  such  real  property  is 
situate,  or,  in  an  adjoining  county  if  there  be  no  newspaper  published  in  such 
county.  Such  notice  shall  be  published  once  a  week  for  at  least  three  weeks 
immediately  preceding  the  date  of  such  sale,  and  shall  be  sufficient  for  all  the 
purposes  of  such  sale  if  said  real  property  be  described  therein  in  general 
terms.  The  board  of  control  may,  in  its  discretion,  reject  any  and  all  bids. 

History:   Kbactment  approved  May  8,  1919,  Stats,  and  Amdts.  1919, 
p.  189.    In  effect  Jntjr  22,  1919. 

§  1274a.  DEPOSIT  OF  UNCLAIMED  PROPERTY.  AU  money  or  other 
property  distributed  in  the  administration  of  an  estate  of  a  decedent  and 
heretofore  or  hereafter  deposited  with  a  county  treasurer  to  the  credit  of  the 
distributee,  must  be  forthwith  delivered  into  the  state  treasury  by  the  county 
treasurer  upon  the  expiration  of  one  year  from  the  date  of  such  deposit.  Money 
so  deposited  in  the  state  treasury  may  be  recovered  by  the  person  or  persons 
entitled  thereto,  upon  the  conditions  herein  prescribed,  in  the  manner  provided 
in  section  one  thousand  six  hundred  ninety-six  of  this  code. 

[Proceeding  to  vert  title  in  state.]  •  Money  or  other  property  so  deposited 
in  the  state  treasury,  if  not  claimed  by  the  person  or  persons  entitled  thereto 
within  five  years  from  the  date  of  such  deposit,  shall  become  the  property  of  the 
state  of  California  by  escheat,  and  the  attorney-general  shall  commence  a  pro- 
iceeding  on  behalf  of  the  state  in  the  superior  court  for  Sacramento  county,  in 
Accordance  with  this  title,  to  have  it  adjudged  that  the  title  to  such  property 
has  vested  in  the  state. 


History:  Enactment  approved  May  10,  1919,  Stats,  and  Amdta.  1919, 
p.  451;  amendment  approved  May  14,  1921,  Stats,  and  Amdta.  1921,  p. 
148.   In  effect  July  29,  1921. 
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TITLE  IX 

OF  CHANGE  OF  NAMES. 

S  1275.  JuriailictiDii.  1 1278.  Hearing  of  application  and  remon- 
1 1276.   Application  for  ebaoge  of  name,  how  straaoe. 

made.  i  1279.   Certified  copy  of  decree  to  be  filed 
f  1277.   Pnblication  of  petition  for.  witli  seeretary  of  state,  when. 

§  1275.   JXJBISDIGTION.  Applications  for  change  of  names  must  be  heard 

and  determined  by  the  superior  courts. 

History:    Enacted  HaTch  11.  1872;  ameDdment  approved  April  23, 
1880,  Code  Amdts.  1880  (G.  G.  P.  pt.),  p.  117. 


CHANGE  OF  NAME. 

1.  Constitutionality  of  provieion. 

2.  Judicial  proceeding. 

1.    CoMtltntlOBalltT     of     proTlitlOB  for 

changrlns  name  of  corporatlOD  upheld  In 
Matter  of  Ia  Soclete  Francalse  etc.,  128  CaL 
&26,  528,  66  Pac.  4G8. 


2.  Judicial  proccedlDK. — Held  to  tie  a  Ju- 
dicial proceeding,  although  neither  contro- 
versy, nor  an  actual  or  threatened  denial  by 
any  peraon  of  petitioner's  right,  la  disclosed 
(dictum). — Title  &  Documents  Rest.  Co.  T. 
Karriran,  160  CaL  130.  S8  Pac  S66. 


§1276.   APPLICATION  FOR  CHANGE  OF  NAME,  HOW  HADE.  AU 

applications  for  change  of  names  must  be  made  to  the  superior  court  of  the 
county  -where  the  person  whose  name  is  proposed  to  be  changed  resides,  by 
petition,  signed  by  such  person ;  and  if  such  person  is  under  twenty-one  years 
of  age,  if  a  male,  and  under  the  age  of  eighteen  years  of  age,  if  a  female,  by  one 
of  the  parents,  if  living,  or  if  both  be  dead,  then  by  the  guardian;  and  if  there 
be  no  guardian,  then  by  some  near  relative  or  friend. 

The  petition  must  specify  the  place  of  birth  and  residence  of  such  person,  his 
or  her  present  name,  the  name  proposed,  and  the  reason  for  such  change  of 
name,  and  must,  if  the  father  of  such  person  be  not  living,  name,  as  far  as 
known  to  the  petitioner,  the  near  relatives  of  such  person,  and  thei^  place  of 
residence. 

Any  religious,  benevolent,  literary,  scientific,  or  other  corporation,  or  any 
corporation  bearing  or  having  for  its  name,  or  using  or  being  known  by  the 
name  of  any  benevolent  or  charitable  order  or  society,  may,  by  petition,  apply 
to  the  superior  court  of  the  county  in  which  its  articles  of  incorporation  were 
originally  filed,  or  in  which  the  property  of  such  incorporation  is  situated,  for 
change  of  its  corporate  name.  Such 

Petition  must  be  signed  by  a  majori^  of  the  directors  or  tmsteee  of  the 
corporation,  and  must  specify  the  date  of  the  formation  of  the  corporation,  its 
present  name,  the  name  proposed,  and  the  reason  for  such  change  of  name. 
Upon  filing  such  petition,  on  behalf  of  such  corporation,  the  same  proceedings 
shall  be  had  as  upon  applications  for  changes  of  names  of  natural  persons,  and 
no  banking  corporation  hereafter  organized  shall  adopt  or  nse  the  name  of  any 
friendly  association. 

History:  E)nacted  March  11,  1872;  amendment  approved  March  28 
1878,  Code  Amdts.  1877-8,  p.  110;  April  23,  1880,  Code  Amdts.  1880  (c' 
C.  P.  pt),  p.  117;  March  12.  1886,  Stats,  and  Amdts.  1884-S,  p.  112; 
by  Code  CommiBBlon,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-3^ 
p.  197,  held  unconstitutional,  see  history,  i  5  ante. 
C.  C.  P^ITS  37SS 
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CHANGE  OP  NAME— APPLICATION 
FOB. 

1.  Construction  of  seetioD. 

2.  DiBqualification  of  judge. 

3.  No  discretion  given  to  court. 

4.  SuflRciency  of  reason. 

5.  Whole  purpose  of  order  to  tbow  cause. 

X.  CoBstnietloB — "Or  other  •orpontloa," 

In  this  section  is  not  limited  to  Include 
only  corporations  ejusdem  generis  wltti 
those  specldcally  enumerated.  —  Matter  of 
La  Societe  Francalaa  etc.,  12S  Cal.  E2B,  630. 
66  Pac.  4fi8. 

2.  DlMinallSeKtioM  of  im4uff  to  hear  the 
proceeding  would  not  dlsquailfy  him  from 
making  the  order  to  show  cause. — In  re  Los 
Angeles  Trust  Co..  158  Cal.  iOS,  112  Pac.  56. 

S.  No  dUeretiOB  la  vlvca  to  the  eimrt  in 
matter  of  the  making  of  the  order  to  show 


cause.  It  must  be  made  upon  the  niing  of 
the  petition  In  the  form  prescribed  by  law. 
— In  re  Los  Angeles  Trust  Co.,  168  Cal.  603, 
112  Pac.  66. 

4.  SnfldeBCT  of  reason. — Fact  that  a 
trust  company  proposed  to  also  conduct  a 
savings  bank  department  and  Its  tMlfet  that 
It  would  be  to  it*  advantage  to  have  Its 
name  Indicate  tbat  fact,  so  that  Us  cus- 
tomers and  the  general  public  might  be  In- 
formed thereof  by  Its  name,  is  a  sufllcient 
reason  for  so  changing  Its  name  as  to  In- 
dicate the  purpoee  stated. — la  re  lios  An- 
geles Trust  Co.,  168  Cel.  808.  112  Pac.  66. 

0.    Whole  parpoMO  of  order  to  show  codm 

la  simply  to  give  notice  to  the  general  pub- 
lic of  the  making  of  the  application  and  of 
the  time  when  the  same  will  come  on  for 
hearing  so  that  any  person  interested  may 
present  his  objections. — In  re  Lioa  Anfeles 
Trust  Co.,  168  Cal.  60S,  112  Pac.  66. 


§1277.  PtTBLICATION  OF  PETITION  FOR.  Upon  the  filing  of  the  said 
petition  the  court  shall  thereupon  make  an  order  reciting  the  filing  of  the 
application,  the  name  of  the  person  or  corporation  by  whom  it  is  filed  and  the 
name  proposed,  and  directing  all  persons  interested  in  said  matter  to  appear 
before  the  court,  at  a  time  and  place  specified,  not  less  than  four  or  more  than 
eight  weeks  from  the  time  of  making  such  order,  to  show  cause  why  the 
application  for  change  of  name  should  not  he  granted. 

A  copy  of  the  orcUr  to  show  csnse  miut  be  published  for  fovr  snccessiTe 
in  some  neyrspvper  of  general  circulation  to  be  designated  in  the  order, 
printed  in  the  county,  if  a  newspaper  be  printed  therein,  or,  if  no  newspaper  be 
printed  in  the  county,  a  copy  of  such  order  to  show  cause  shall  be  posted  by 
the  clerk  of  the  court  in  three  of  the  most  public  places  in  the  comity  in  which 
the  court  is  held,  for  a  lite  period. 

Proof  must  be  made  to  the  satisfaction  of  the  courts  of  such  publication,  or 

posting,  at  the  time  of  the  hearing  of  the  application. 

HUtory:  Ehiacted  March  11,  1872;  amendment  by  Code  CommisBlon, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  198,  held  uncmstlta- 
tlonal,  see  history,  §  6  ante;  amendment  approved  Biarch  8,  1906* 
SUts.  and  Amdts.  1906,  p.  40. 


CHANGE  or  NAME— PUBLICATION  OP 
PETITION. 

1.  Order  to  show  cause — Diaeretion  of  court. 

2.  - Publication — Sufficiency  of. 

1.  Order  to  show  eaaec— OUcretlon  at 
coart  does  not  extend  beyond  mere  fixing  of 
date  of  hearing. — In  re  I-^s  Angeles  Trust 
Co.,  158  Cal.  607.  112  Pac.  66. 

2.  PablleatloB  — Snnefeaer  of. — Require- 
ment  as  to  full  four  weeks'  publication  Is 


complied  with  hy  publication  in  an  evening 
paper  from  and  Including  July  27,  1909.  upon 
the  morning  of  which  day  the  order  was 
made,  to  and  Including  Augrust  23,  1909,  the 
hearing  being  held  on  the  morning  of 
August  24,  1909,  section  12,  ante,  providing 
for  the  exclusion  of  the  first  day  and  the 

inclusion  of  the  last  day  being  applicable.  

In  re  Los  Angeles  Trust  Co.,  IKS  Cal.  603 
112  Fao.  SC. 


§1278.  HEABING  OF  APPUCATIOH  AND  REMONSTRANCE.  Snch 
application  must  be  heard  at  such  time  as  the  court  may  appoint,  and  objections 
may  be  filed  by  any  person  who  can,  in  such  objections,  show  to  the  court  goo<l 
reason  against  such  change  of  name.   On  the  hearing,  the  court  may  examine 
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on  oath  any  of  the  petitioners,  remonstrants,  or  other  persons,  touching  the 
application,  and  may  make  an  order  changing  the  name,  or  dismissing  the 
application,  as  to  the  conrt  may  seem  right  and  proper ; 

[Certificate  of  secretary  of  state.]  provided,  that  if  the  applicant  for  a  change 
of  name  be  a  corporation,  such  applicant  shall  file  in  court  at  the  time  of  hear- 
ing the  applicatioti  the  certificate  of  the  secretary  of  state  that  the  name  desired 
tc  be  used  by  the  applicant  is  not  the  corporate  name  of  any  corporation 
existing  at  said  time  and  that  said  name  does  not  so  closely  resemble  the  name 
of  any  such  existing  corporation  as  will  tend  to  deceive ; 

[Oertificate  of  superintendent  of  banks.]  provided  further  that  if  the  appli- 
cant for  a  chanige  of  name  be  a  banking  corporation  such  applicant  shall  file 
in  court  at  the  time  of  hearing  the  application  the  certificate  of  the  superinten- 
dent of  banks  that  the  name  desired  to  be  used  by  the  applicant  does  not 
resemble  so  closely  as  to  be  likely  to  cause  confusion  the  name  of  any  other 
bank  previously  formed  under  the  laws  of  this  state. 

History:  Ehiaoted  March  11,  1872;  amendment  approved  April 
23,  1880.  Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  117;  March  14,  1906.  Stats, 
and  Amdts.  1905,  p.  99;  AprU  21,  1915,  Stats,  and  Amdts.  1915,  p.  108. 
In  effect  August  8,  1915. 


CHANGE  OF  NAME— HEABING  OP  AP- 
PLICATION. 

1.  Formal  findings  of  fast. 

2.  Object  of  above  eeetion. 

3.  Same — "Loa  Angeles  Tnist  and  Savings 

Bank,"  held  suffleiently  distinguished. 

1.  Formal  flndlBs*  ot  fact  are  not  re- 
quired In  a  proceeding  under  aboye  section. 
—In  re  Los  An^reles  Trust  Co.,  168  Cal.  603, 
112  Pac.  Be. 

2.  Object  of  above  aectlon  la  to  prevent 
the  proposed  name  so  closely  resembllni^ 
the  name  of  another  corporation  that  its 
Adoption  would  tend  to  deceive  the  public 


as  to  the  Identity  of  the  two  corporations 
and  a  mere  possibility  by  the  su^sestlon  of 
extreme  Instances  that  might  never  occur 
should  never  be  the  basis  ot  the  court's 
aotlon,  the  duty  belns  to  determine  vhat 
with  reasonable  certainty  would  be  the 
actual  consequences  of  srantlng  the  appli- 
cation.— In  re  Z<os  Angeles  Trust  Co.,  168 
Cal.  60S,  lis  Pac.  66. 

S.  Saaic— «IrfM  AmscIcs  Tnut  a»d  SavlBSa 
Baak***  held  ■aflelentlr  ttrttasnlakcd  from 
"Loa  Anselos  Savings  Bank"  within  the 
meanlner  of  above  section,  especially  where 
the  latter  was  no  longer  actively  engaged  In 
business. — In  re  Los  Angeles  Trust  Co.,  1&8 
Cal.  SOS,  lis  Pac.  66. 


§1279.  OERTIFIEI)  OOPY  OF  DECREE  TO  BE  FILED  WITH  SECRE- 
TARY OF  STATE  WHEN.  A  certified  copy  of  the  decree  of  the  court  chang- 
ing the  name  of  a  person  or  corporation  shall  within  thirty  days  from  the  date 
of  snch  decree  he  filed  in  the  office  of  the  43ecretary  of  state. 

History:  Enactment  approved  March  18,  1874,  Code  Amdts.  1878-4, 
p.  413;  amendment  approTed  April  23,  1880.  Code  Amdts.  1880  (C.  C. 
P.  pt.),  p.  118:  amended  March  18, 19()7,  Stats,  and  Amdts.  1907,  p.  S4S, 
Kerfa  Stats,  and  Amdts.  1906-7,  p.  491. 
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TITLE  X. 


1 1281.  What  may  be  submitted  to  arbitra- 
tion, and  when. 

{  1282.  Submission  to  arbitration  to  be  in 
writing. 

S  1283.  Submission  maj  be  entered  as  an  or- 
der of  the  court.  BeTOcation. 

1 1284.    Powers  of  arbitrators. 

1 1286.  Majority  of  arbitrators  may  deter- 
mine any  question.  They  must  b« 
■worn. 


OF  AEBITEATI0N8. 

S 1286. 


Award  to  be  in  writing.  When  jndg- 
ment  to  be  entered, 
i  1287.   Award  may  be  vacated  in  eertaia 
cases. 

1 1288.  Court  may,  on  motio%  modify  or  eor- 
Teet  the  award. 

i  1289.  Decision,  on  motion,  subject  to  ap- 
peal, but  not  the  judgment  entered 
before  motion. 

1 1200.  '  If  submission  be  rsToked  and  an  ac- 
tion brought,  what  to  be  recovered. 


§1281.   WHAT  HAY  BE  SUBMITTED  TO  ARBITRATIOK  AND  WHEN. 

Persons  capable  of  contracting  may  submit  to  arbitration  any  controversy 
which  might  be  the  subject  of  a  civil  action  between  them  except  a  question  of 
title  to  real  property  in  fee  or  for  life.  This  qnalification  does  not  include  ques- 
tions relating  merely  to  the  partition  or  boundaries  of  real  property. 

HIatory:   Enacted  March  11,  1872,  re-enactment  of  {  380  Practice  Act. 

28.  Same — ^Eifeetive  only  as  part  of  agree- 
ment. 


ABBITBATION  AND  AWABD— IN 
GENERAL. 

1.  After  suit  brought. 

2.  Agreement   to  arbitrate  —  Common-law 

agreement  for  arbitration. 

3.  Same — Matters  subject  to  arbitration.  . 

4.  Same — Statutoiy  arbitration  not  provided 

for. 

5.  Same — ^What  eonstitutes  breaeh. 

6.  All  arbitrators  must  be  named. 

7.  Authority  of  deik  to  enter  submission — 

Stipulation  required. 

8.  Award  before  evidenee  submitted,  errone- 

ous. 

9.  Commencement  of  suit  on  award — ^Notice 

of  award  prerequisite. 

10.  Construction  of  section  —  What  may  be 

submitted. 

11.  Creditor  may  petition. 

12.  Fire  insurance — Award  upon  limited  sub- 

mission. 

13.  Jurisdiction — An  award  based  on  submis- 

sion not  statutory. 

14.  Jurisdiction  of  parties. 

15.  Jurisdiction  special, 

16.  Kinds  of  submission  to  determine  values. 

17.  Hiseondoet  of  arbitrators. 

18.  Object  of  submitting  questions. 

19.  Partition — Agreement  for — Parti tioners 

not  arbitrators. 

20.  Status  of  petitioner. 

21.  Stipulation  that  agreement  shall  be  con- 

sidered aa  statutory  arbitration,  and 
entered  as  order  of  court. 

22.  Same — Effect  of — Proceedings  to  be  con- 

ducted in  statutory  mode. 


24.  Same — Waiver  of  stipulation — Entry  aa 

order  of  eonrt. 

25.  Some — ^Waiver  of  stipulation  as  to  swear- 

ing arbitrators  and  delivery  of  award. 

26.  Same  —  Same  —  Suffieieni^   of  evidenee 

showing  waiver. 

27.  Submission  to  arbitration — Agreement  be- 

tween municipality  and  mdividiial  — 
Validity  of  agreement. 

28.  Same — Same — Power  of  mnnidpality  to 

submit  to  arbitration. 

29.  Submission  of  qoestioa  of  loss  by  fire  to 

arbitration. 

30.  Testacy  favored. 

Aa  to  actlona  for  partttloa  of  real  prop- 
erty, see,  ante.  St  752  et  seq.  and  notes. 

Aa  to  asreement  to  ankiult  oneotlou  arla- 
IBK  Dodor  ooatrmta,  see  note  •  Am.  St.  Rop. 

569-671. 

Aa  to  oKrcnnent  to  anbmlt  qacatlowi  orla- 
Ina  ander  Inaaninee  polleies,  aee  note  2 
Am.  St.  Rep.  G69,  670. 

'  As  to  ■creemeat  to  snkaUt  qncottoa  to  ar- 
bltrotlon,  wkem  valM,  see  note  t  Am.  SL 

Rep.  668. 

Aa  to  dlatlHCtlom  between  arbltmtloB  aod 
appmlaemeat  or  valnatlOH  mmd  a  conplete 
dlaeaaaloii  of  tbc  ■nbjcet.  vritb  anMoroaa 
eaaea  cited,  see  California  Annual  Confer- 
ence of  M.  B.  Church  v.  Selte,  74  Cfil.  287, 
291  et  seq.,  IE  Pac.  839. 

Aa  to  cMoatora  anbmlttlas  clalau  to  ai^ 
bitratloB,  aee  note  78  Am.  St.  Rep.  187. 

Aa  to  Knardlaa,  B«bmiaai««  of  dafau  for 
and  BdwlBat  ward)  see  note  S9  Am.  St.  Rep. 
291. 


378S 


Digitized  by 


Google 


Tit.  X.J 


AFTER  SUIT  BROUGHT— AORBBMBNT^A WARD. 


11381 


Am  to  lUbUfty  of  tafH«t  on  anlinilMtoli  to 
■rbltratlOB,  see  note  18  Am.  St.  Hep.  619. 

A*  to  KMjorltjr  of  arbltnitora  empowered 
to  make  airu-d.  see,  post,  S  1286  and  note. 

A«  to  married  vromaat  whether  mar 
a«  arbitrator,  see  note  39  Am.  St.  Rep.  38- 
38. 

A>  to  matnal  benefit  life  iBawraae*  aoele- 
tlee.  anbmiaaioB  of  qaeatioB  to  arbltrBtlmif 

etc..  see  note  52  Am.  St.  Rep.  646-648. 

As  to  onatlns  coarta  of  Jnrladlctlon  bT 
Ksrreement  to  arbitrate,  see  note  2  Am.  St. 
Rep.  566. 

Aa  to  powers  of  arbltratora.  see,  post, 
g  1284  and  note. 

Aa  to  anbmlaalon  to  arbltrattoa  bclns  a 
dlacoatlnnaDCc  of  a  peadlac  «•■••(  see  note 

Ann.  Cas.  1912A.  1263. 

Aa  to  aabmlssloB  of  eoatroverslea  to  arbi- 
tration In  seneral,  see  notes  14  Am.  Dec. 
2?6,  297,  30  Am.  Dec.  626-634.  29  Am.  Rep. 
602-604.  2  Am.  St.  Rep.  666-571.  18  Am.  SL 
Rep.  619. 

1.  After  anlt  broncht. — In  case  where  ar- 
bitration affreement  Is  entered  into  after 
suit  brought  and  while  the  action  la  pend- 
Inff  between  the  parties,  one  of  Ite  avowed 
purposes  beln^  to  relieve  the  parties  from 
the  necessity  of  having  their  difTerences 
determined  by  the  court  and  to  substitute 
for  the  Judgment  of  the  court  the  award  ot 
arbitrators  of  their  own  selection,  it  will  be 
presumed  even  where  the  agreement  is 
silent  that  It  Is  the  Intent  of  the  parties 
I  that  the  submission  be  entered  as  a  rule 
:  of  court,  and  the  courts  have,  therefore,  re- 
.  fused  to  listen  to  merely  formal  objections 
!  whether  directed  against  the  submission  It- 
self or  addressed  to  the  award. — Silllman 
Carr.  169  Cal.  166.  113  Pac.  135. 

%  AjcTcement  to  arbitrate-  ■Comm  on -law 
aV*eement  for  nrbltratlon. — An  agreement 
submitting  a  question  as  to  the  value  of 
land  is  valid  as  a  common-law  agreement 
for  arbitration.  Under  that  law  It  Is  compe- 
tent tor  persons  to  submit  to  arbitration 
any  question  or  matter  of  difference  be- 
tween them,  such  as  the  value  of  property, 
whether  it  could  be  the  subject  of  an  action 
or  not,  and  when  they  have  done  so,  the  de- 
cision. In  the  absence  of  fraud  and  If  regu- 
larly made,  will  be  binding  and  conclusive 
upon  them. — Dore  v.  Southern  Pac.  Co.,  163 
Cal.  182.  124  Pac.  817. 

Aa  to  stipulation  to  arbitrate,  see  para.  21- 
2S,  this  note. 

Agreements  to  submit  to  arbitration,  see 
notes  14  Am.  Dec.  296;  2  Am.  St.  Rep.  566. 

S.  Same — Matters  anhjeet  to  nrbltratlon. 
■ — The  only  matter  that  can  be  submitted  to 
arbitration,  under  above  section  Is  a  "con- 
troversy which  might  be  the  subject  of  a 
civil  action"  between  the  parties  concerned. 
A  question  merely  as  to  the  value  of  the 
land  is  not  such  a  controversy. — Dore  v. 
Southern  Pac.  Co.,  168  Cal.  188,  114  Pac  81T. 
See  par.  10,  this  note. 


4.  Same— Statntory  arhltration  not  pro- 
vided foT^— A  provision  In  a  contract  for  the 
sale  of  land,  whereby  the  parties  agreed 
that  the  value  of  the  land  should  be  de- 
termined by  a  majority  of  a  board  of  ar- 
bitration thereby  appointed,  whose  award 
should  be  conclusive*  and  binding  on  them, 
and  which  obligated  the  vendee  to  pay  as 
the  purchase-price  of  the  land  the  amount 
so  determined  by  the  arbitrators  as  its 
value,  and  the  vendors  to  convey  the  land 
upon  receipt  of  such  purchase- price,  does 
not  provide  for  a  statutory  arbitration,  un- 
der the  provisions  of  Title  X,  Part  III  of  the 
Code  of  Civil  Procedure  (B!  1281-1290).— 
Dore  V.  Southern  Pac.  Co.,  163  Cal.  182,  124 
Pac.  817. 

5.  Same  -~  What    eonatltBten  breach. — 

Where,  in  a  buildlnff-contract,  it  was  pro- 
vided that  extras  were  to  be  valued  be- 
tween the  parties,  and  in  case  of  dispute 
to  be  referred  to  arbitration,  such  agree- 
ment will  not  prevent  suit  by  the  contrac- 
tor for  breach  of  contract  where  he  has 
made  written  demand  upon  the  owner  for 
arbitration  which  was  entirely  ignored  by 
the  owner. — Tubbs  v.  Delillo,  19  Cal.  App. 
127  Pac.  616. 

S.    All    arbitrators   must  be  anmed. — As 

submission  to  arbitration  Is  required  to  be 
in  writing  and  as  the  cleric  must  upon 
submission  being  flled  wltii  htm  enter  the 
names  of  the  arbitrators  in  his  register,  it 
is  plain  the  legislature  intended  to  pre- 
scribe that  all  the  arbitrators  must  be 
named  In  the  submission  agreement  and  the 
naming  of  two  who  may  choose  a  third  not 
named  renders  the  submission  void. — Joshua 
Hendy  Machine  Works  v.  Oray,  9  Cal.  App. 
610,  611,  99  Pac.  1110. 

7.  Authority  of  clerk  to  enter  anbmN- 
slon— Stipnintlon  required. — It  may  be  well 
doubted  if  anything  short  of  stipulation 
unequivocally  authorizing  entry  of  sub- 
mission by  clerk  will  confer  upon  that  offi- 
cer authority  to  make  such  entry  in  his 
register. — Pleratt  V.  Kennedy,  43  Cal.  398, 
394. 

8.  Award  before  evidence  submitted,  er- 
roneoaat — The  parties  to  a  stipulation  for 
a  common-law  arbitration  have  the  right 
to  Introduce  evidence  in  support  of  their 
claims;  and  to  decide  the  matter  In  con- 
troversy before  the  evidence  thereon,  and 
the  matter  Itself,  have  been  submitted  to 
the  arbitrators  for  decision.  Is  a  denial  of 
such  right,  and  a  defense  to  an  action  based 
on  the  attempted  award  of  the  arbitrators. 
— Meloy  V.  Imperial  LAnd  Co..  168  Cal.  99, 
124  Pac.  712. 

9.  Commencement  of  suit  on  award— No- 
tice of  award  prereqnlsDe. — Suit  can  not 
be  based  upon  an  award  made  under  com- 
mon-law submission  until  notice  of  award 
has  been  given,  this  being  necessary  pre- 
requisite to  commencement  of  suit. — Ma- 
honey  V.  Spring  Valley  Water  Works  Co., 
52  Cal.  169,  164. 
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10.  ConatnivtloM  of  veetlon— What  nsT 
be  ■nbwlttcd. — The  only  matter  that  can  be 
submitted  to  arbitration,  under  this  section, 
la  a  "controversy  which  might  be  the  sub- 
ject of  a  civil  action"  between  the  parties 
concerned.  A  question  merely  as  to  the 
value  of  land  la  not  such  a  controversy. — 
Dore  V.  Southern  Pac*  Co.,  163  CaL  182,  18S, 
124  Pac.  817. 

See  par.  3,  this  note. 

11.  Creditor  may  petition. — A  creditor  is 
In  no  sense  interested  In  upholdins  a  will, 
but  only  in  securing  payment  of  his  debt 
from  the  assets  of  the  estate,  yet  he  may 
petition  for  the  probate  of  a  will,  hta  ob- 
ject In  so  petitioning  belnff  nothing  more 
than  to  advance  the  administration  of  the 
estate  to  the  end  that  he  may  be  paid. — Es- 
tate of  Bdwarda,  164  Cal.  91.  96,  97  Fae. 
23. 

See  par.  80,  thia  note. 

12.  Fire  insnraace — Award  upon  limited 
•nbmlaslon. — After  an  award  has  been  made 
under  submission  limited  to  determining 
amount  of  loss  sustained  by  plaintiti,  and 
insurer  has  exi)ressly  promised  to  pay  it,  in- 
sured may  maintain  an  action  either  upon 
policy  alleslnsr  fact  of  award  for  purpose  of 
Axing  amount  of  recovery,  or  he  may  sue 
upon  new  or  subsequent  agreement  to  pay, 
in  which  latter  case  fact  of  agreement  Is 
material  and  must  be  proven. — Stockton 
Combined  Harvester  &  Agricultural  Wks. 
V.  Glen's  Falls  Ins.  Co.,  98  Cal.  567.  570,  88 
Pac.  633. 

18.  Jurisdiction — An  award  based  on  anb- 
ralaalon  not  atntntory  under  above  and  the 
succeeding  sections  Is  not  sufficient  basis 
for  Judgment  for  want  of  Jurisdiction. — 
Krelss  v.  Hotallng,  98  Cal.  617,  619,  31  Pac 
740. 

34.  jMrladldloB  of  partlea. — It  does  not 
follow  that  because  matter  In  difference 
between  partlea  may  be  submitted  by  them 
to  arbitration  that  court  of  record,  or  any 
court,  will  thereby  acquire  Jurisdiction  of 
subject-matter  or  of  parties. — Ryan  y. 
Dougherty.  SO  Cal.  218,  221. 

15.  JwladlctloD  speclal.^url8dlctlon  in 
arbitration  proceeding  is  a  special  Jurisdic- 
tion An9  It  Is  only  by  a  substantial  compli- 
ance with  all  the  requirements  of  the  stat- 
utes that  It  attaches. — Joshua  Hendy 
Machine  Works  v.  Gray,  9  Cal.  App.  610,  611. 
99  Pac.  1110. 

10.  Kinds  of  snbmlssloB  to  detennlne 
■vmlufM. — Submissions  to  determine  values 
are  of  two  kinds,  first,  where  the  valuers 
are  to  examine  the  property  and  fix  the 
value  In  accordance  with  their  own  opin- 
ion or  Judgment,  in  which  case  notice  of 
the  hearings  of  the  valuers  is  not  required, 
and,  second,  where  they  are  to  afford  the 
parties  a  hearing,  and  an  opportunity  to 
offer  evidence,  and  are  to  adjudge  the  value 
upon  a  consideration  of  the  evidence,  as 
well  as  their  own  opinion.— Dore  v.  South- 
ern Pac.  Co.,  168  Cal.  188,  184  Pac.  817. 


17.  Hlacondnct  of  arbitrator*  In  receiv- 
ing evidence  without  swearing  witnesses 
Is  waived  where  the  party  objecting  Is 
present  and  makes  no  objection. — Silliman 
V.  Carr.  159  Cal.  165,  113  Pac.  135. 

18.  Object    of    aubmlttlng    questions  of 

difference  as  to  the  rights  of  parties  which 
are  within  the  legitimate  scope  of  a  legal 
arbitration  is  to  obviate  or  put  an  end  to 
litigation,  and  It  is  essential  to  the  vallditr 
of  an  award  that  it  should  be  final — that  it 
should  finally  determine  the  matter  sub- 
mitted to  the  arbitrators,  thus  leavlnr 
nothing  to  be  done  but  to  execute  and  carry 
out  the  terms  of  the  award. — Boyd  v.  Bar- 
gagUottl,  18  CaL  App.  228,  288,  107  Pac 
160. 

10.  Partition  —  Agreement  for  —  Partl- 
tlonera  not  arbltrntora. — In  the  absence  of 
any  prior  controversy  between  the  parties 
an  agreement  among  tenants  in  common  for 
the  partition  and  allotment  In  severalty  of 
the  common  property,  to  be  made  by  three 
disinterested  persons,  the  determination  of 
the  majority  of  them  to  be  binding  on  tbe 
cotenants.  Is  not  an  agreement  for  arbitra- 
tion, under  the  provisions  of  the  above  and 
following  sections;  the  partitloners  do  not 
act  In.  the  capacity  of  arbitratora,  but 
merely  as  agents  for  the  cotenants  and  the 
provisions  regulating  arbitration  need  not 
be  compiled  with. — Gonzalez  v.  Oonzales. 
174  Cal.  588,  163  Pac.  993. 

20.  Statns  of  petitioner. — One  petitioning 
to  have  a  will  proved  while  holding  the  be- 
lief that  it  is  invalid  does  not  stultify'  him- 
self. Generally  It  Is  true  that  the  person 
who  petitions  for  tbe  probate  Is  one  inter- 
ested In  sustaining  the  validity  of  the  in- 
strument offered,  but  it  is  by  no  means 
necessary  that  he  should  be  such  a  person. 
The  purpose  of  the  petition  is  to  give  Ju- 
risdiction to  the  court,  and  jurisdiction  hav- 
ing been  obtained,  it  becomes  the  duty  of 
the  court  with  or  without  contest  to  take 
ail  necessary  and  proper  evidence  not  to 
the  end  of  establishing  the  will  or  per 
contra  not  to  the  end  of  denying  a  probate, 
but  to  the  end  of  determining  whether  or 
not  It  be  a  legal  expression  of  a  testamen- 
tary Intent  upon  the  part  of  the  deceased. 
—Estate  of  Edwards,  164  Cal.  91,  94,  87 
Pac.  23. 

See  par.  11,  this  note. 

21.  Stipnlatlon  tbat  agreement  ahall  be 
considered  as  statntory  arbitration,  and  en- 
tered aa  order  of  conrt. — Notwithstanding 
the  question  of  value  submitted  by  such 
agreement  did  not  come  within  the  terms 
of  the  statute,  the  agreement  and  the  award 
based  thereon  were  not  Invalidated  by  rea- 
son of  the  inclusion  In  the  agreement  of  m 
stipulation  that  it  should  be  held  and  taken 
to  be  a  submission  within  the  meaning  of 
section  1283,  post,  and  might  be  entered 
as  an  order  of  the  superior  court. — ^Dore 
Southern  Pac.  Co.,  168  Cal.  182,  184  Pac  817. 

Aa  to  naTcemcat  to  aiMtnto,  soe  pan. 

2-5,  this  note. 
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as.  8bh*— BCcct  of— ProceedlBca  to  be 
condnetcd  im  mtmtutorr  moac. — Such  an 
agreement  could  not  give  the  clerk  power 
to  enter  Judgment,  as  provided  In  eection 
12S6,  post,  or  give  the  court  Jurisdiction  of 
such  a  matter,  as  of  an  arbitration  pro- 
ceeding:. At  most,  It  could  only  give  the 
parties  the  right  to  have  the  proceedings 
before  the  arbitrators  and  by  them  con- 
ducted In  the  statutory  mode.  As  the  par- 
ties are  presumed  to  know  the  law.  it  will 
be  presumed,  in  the  absence  of  any  alle- 
gation of  mistake,  tliat  this  was  the  extent 
of  their  purpose  In  declaring  that  the  sub- 
mlaaion  might  "be  entered  as  an  order  of 
the  superior  court." — Dore  v.  Southern  Pac. 
Co..  1«S  Cal.  182,  184  Pac.  817, 

23.  Same  —  BItcetlvc  omly  as  part  of 
MKreemcBt. — If  the  statutory  regulations 
apply  at  all  to  such  an  agreement,  It  Is  not 
because  of  their  force  as  statutes,  but 
solely  because  of  the  agreement  of  the 
parties  making  them  a  part  of  the  agree- 
ment.— ^Dore  V.  Southern  Pac.  Co.,  163  Cal. 
182.  124  Pac.  817. 

24.  Same— WiUtct  of  atlvDlatlmi— Bntrr 
order  of  eovrt^^ — Such  a  stipulation,  as 

it  derived  all  its  force  from  the  agree- 
ment of  the  parties  and  none  from  the  stat- 
ute as  such,  could  be  waived,  and  It  was 
waived  so  far  as  it  required  an  entry  as  an 
order  of  court,  when  neither  of  the  parties 
at  any  time  caused  the  submission  to  be 
entered  as  an  order  of  court,  but  each  of 
them,  well  knowing  that  It  had  not  been  so 
entered,  consented  to  and  proceeded  with 
the  arbitration,  introduced  evidence  before 
the  arbitrators  and  proceeded  to  an  award 
without  objection  on  that  score. — Dore  v. 
Southern  Pac  Co.,  188  CaL  188,  124  Pac. 
817. 

25.  Saase— Waiver  of  stlpalatloa  aa  to 
svrearfBg  nrUtmtors  ud  dellverr  of  awardi 

— Conceding  that  such  stipulation  was  an 
agreement  that  the  arbitrators  should  be 
sworn  and  that  the  award,  signed  by  them, 
should  be  delivered,  in  accordance  with 
sections  1286  and  1286,  post,  such  require- 
ments could  b«  waived. — ^Dore  v.  Southern 
Pac.  Co.,  188  Cal.  182,  124  Pae.  817. 

341.  Same — Sami^-8v>eleBcr  of  evldnco 
ahowlng  waiver,^ — A  waiver  by  the  defend- 
ant of  such  requirements  was  suflfciently 
shown  by  evidence  to  the  effect  that  many 
days  were  occupied  In  the  hearings  before 
the  arbitrators  and  that  the  defendant  ap- 
peared and  presented  evidence  and  con- 
ducted the  proceeding  on  Its  part  without 
ever  demanding  or  suggesting  that  the  ar- 
bitrators be  sworn,  or  objecting  because 
they  had  not  been  sworn;  tbat  pending  the 
proceeding.  It  entered  Into  agreements  for 
a  deduction  from  the  amount  awarded  for 
a  certain  parcel  of  the  land,  and  for  an  ex- 


tension of  the  time  In  which  the  award 
might  be  made;  that  when  the  award  was 
made,  an  unsigned  copy  was  delivered  to 
It,  and  it  was  then  informed  that  the  ar- 
bitrators had  not  been  sworn,  but  no  ob- 
jection was  then  or  ever  made  by  it  on 
either  ground;  and  that  thereafter  It  treated 
the  award  as  valid  on  various  occasions 
when  payment  was  sought  by  the  plaintiffs, 
and  promised  to  pay  the  amount  allowed. — 
Dore  V.  Southern  Pac.  Co.,  163  Cal.  182,  124 
Pac.  817. 

27.  Sobmiasloa  to  arbitration  —  Agree- 
meat  ketween  maalelvalltr  and  ladlvMnal — 
Validity  of  asreeauat.^ — ^An  arbitration 
agreement  entered  Into  between  a  munici- 
pality and  an  individual  can  not  be  at- 
tacked by  the  former,  on  the  ground  that 
the  making  of  the  same  was  beyond  the 
power  of  the  municipality,  after  the  award 
has  been  filed  pursuant  to  the  code  provi- 
sions relating  to  arbitration,  and  has  been 
sustained  by  a  Judgment  of  the  superior 
court  it  has  become  flna].~Cary  v.  Liong. 
181  Cal.  443,  184  Pac.  857. 

28.  SaMc — Same— Power  of  mHolelpaUtr 
to  aabatit  to  arbitration. — A  municipal  cor- 
poration, like  an  individual,  has  power  to 
submit  to  arbitration  any  controversy  which 
might  be  the  subject  of  a  civil  action 
against  it,  under  the  provisions  of  the 
above  section  and  of  section  1283,  post.— 
Cary  v.  Long,  181  Cal.  443.  184  Pac.  857. 

20.  SobmlssloB  of  quest  Ion  of  loss  by 
Ore  to  arbitration. — Where  complaint  al- 
leged that  matter  submitted  to  arbitration 
was  question  of  amount  of  loss  sustained  by 
plaintlir,  and  court  so  flnds,  and  where  In 
addition  to  this  record  showed  that  in  sub- 
mission itself  there  Was  an  express  provi- 
sion to  effect  that  appraisement  or  award 
to  be  made  thereunder  should  not  operate  or 
be  taken  as  waiver  by  Insurance  companies 
or  any  of  them  of  any  provision  or  condi- 
tion of  their  policies,  held  that  an  award 
in  pursuance  of  such  submission  does  not 
tlx  liability  of  insurer  to  pay  under  policy, 
but  only  determines  amount  to  be  paid  in 
event  that  there  la  any  liability  at  all,  and 
no  action  can  be  maintained  upon  an  award 
of  this  character  standing  alone. — Stockton 
Combined  Harvester  ft  Agricultural  Works 
T.  Glen's  Falls  Ins.  Co..  98  Cal.  657,  570.  82 
Pac.  633.  See  Soars  v.  Home  Ins.  Co.,  140 
Mass.  343,  5  N.  E.  149;  Whipple  v.  North  B. 
&  M.  F.  Ins.  Co.,  11  R.  I.  139. 

SO.  Testacy  favored. — Qenerally  speaking 
the  law  favors  testacy  to  Intestacy  and  is 
zealous  to  see  the  testamentary  directions 
of  a  testator  fully  compiled  with,  and  only 
In  case  of  Intestacy  does  the  state  distribute 
the  property  of  the  decedent  under  Its  laws 
of  succession. — Estate  of  Sdwards,  164  Cal. 
»1,  98,  87  Pae.  M. 


§1282.    SUBMISSION  TO  AEBITRATION  TO  BE  IN  WRITING.  The  aub- 
missiou  to  arbitration  must  be  in  writing  and  may  be  to  one  or  more  persons. 
History:   Enacted  Uarch  11,  1872.  re-enactment  of  S  381  Practice  Act. 
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1.    ItlpnlaHoB   ■■  to  aMbmlralm-^Btrr 

of. — If  parties  atipulate  In  submission  that 
same  may  be  entered  as  an  order  of  court, 
and  gives  submission  and  stipulation  to  be 
tiled  with  clerk  of  that  court,  he  is  required 


to  enter  same  In  his  register  of  actions. — 
Ryan  v.  Dougherty.  30  Cal.  218,  221. 

Ao  to  stipmlotloa  for  anbMlsalon  to  nrbl- 
tratloa  soHCfallr.  see,  ante,  S  12S1,  note  par. 
21. 


§1283.  SUBMISSION  MAT  BE  ENTERED  AS  AN  ORDER  OF  THE 
COURT.  REVOCATION.  It  may  be  stipulated  in  the  submission  that  it  be 
entered  as  an  order  of  the  superior  court,  for  which  purpose  it  must  be  filed 
with  the  clerk  of  the  county  where  the  parties,  or  one  of  them,  reside.  The 
clerk  must  thereupon  enter  in  his  register  of  actions  a  note  of  the  submission 
with  the  names  of  the  parties,  the  names  of  the  arbitrators,  the  date  of  the  sub- 
mission when  filed,  and  the  time  limited  by  the  submission,  if  any,  within  which 
the  award  must  be  made.  When  so  entered  the  submission  can  not  be  revoked 
without  the  consent  of  both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  may  be  enforced  by  the  court  in  the 
same  manner  as  a  judgment.  If  the  submission  is  not  made  an  order  of  the 
court,  it  may  be  revoked  at  any  time  before  the  award  is  made. 

History:    Enacted  March  11,  1872,  re-enactment  of  9  382  Practice 
Act;  amendment  approved  April  15,  1880,  Code  Amdts  1880  (G.  G.  P. 

pt.),  p.  74. 

ABBITRATION— AGREEMENT  ENTERED 
AS  ORDER  OF  COURT. 

1.  Agreement  to  submit  matters  to  arbitra- 

tors in  dispute  —  Is  voluntary  with- 
drawal of  case  from  jurisdiction  of 
court. 

2.  Same— Date  when  award  to  be  made- 

Court  may  direct  clerk  to  change,  when. 

3.  Same — Filing  of  award,  time  of. 

4.  General  rale. 

5.  Jurisdiction — How  obtained  by  eoart. 

6.  Same — RequiBites  for  conferring. 

7.  Mining  claim — Section  not  applicable  to. 

8.  Revocation — When  may  be  made. 

9.  Submission  of  cause  to  arbitration — Oper- 

ates as  discontinuance. 
10.  Time  of  entry  of  judgment — Gonatraetion 
of  Word  "thereupon." 

See,  also,  ante,  S 1281  and  note. 

1.  ABrccMeat  to  ■abmlt  atattem  la  Mim- 
patc  to  arbltnitor»-.4a  volnatair  with- 
drawal of  case  from  JarlMdlctloa  of  conrt 

by  which  court  loses  all  control  over  cause. 
— Heslep  V.  San  Francisco,  4  Cal.  1.  See 
Dra^hlcevlch  v.  Vullcevicta,  76  Cal.  S7S, 
380.  18  Pac.  40S. 

See  par.  9.  this  note. 

S.  Same — Date  whea  award  to  be  made 
■— Cenrt  may  direct  clerk  to  cbiuise.  wbea. 

— In  a  case  In  which  a  matter  Is  submitted 
to  arbitration  under  an  arbitration  agree' 
ment  which  required  the  arbitrators  to 
make  their  award  in  writing  and  deliver  the 
same  to  the  parties  or  their  attorneys 
within  thirty  days  from  the  date  within 
which  the  submission  was  made  to  the  ar- 
bitrators, the  arbitration  agreement  being 


dated  April  21,  and  the  arbitrators  being 
chosen  on  May  10.  and  that  having  filed 
with  the  clerk  of  the  superior  court,  pursu- 
ant to  the  provisions  of  the  above  section 
the  agreement  of  arbitration,  with  their 
qualification  attached  thereto,  and  there- 
after and  upon  June  14,  began  to  hold  their 
several  hearings  In  pursuance  of  their  func- 
tions as  such  arbitrators,  at  all  of  which 
sessions  the  parties  appeared  without  any 
objection  to  the  prolongation  of  such  hear- 
ing beyond  the  thirty  days  of  the  date  of 
the  agreement  In  question,  the  court  may 
direct  the  clerk  to  change  the  entry  In 
the  register  of  actions  the  memoranduni  as 
to  the  time  within  which  the  award  should 
be  made,  so  as  to  conform  to  the  require- 
ments of  the  above  section  within  the 
terms  of  the  agreement  of  submission,  the 
parties  bping  estopped  to  object  thereto  and 
to  the  failure  to  submit  the  written  arbi- 
tration within  the  thirty  days  originally 
specified  by  their  attendance  upon  the  ses- 
sions of  the  arbitration. — Bank  of  Coro- 
nado  V.  Shreve,  —  Cal,  App. — ,  19<  Pac.  787, 
following  doctrine  in  California  Academy  of 
Sciences  v.  Fletcher,  99  Cal.  207,  S3  Pac.  855. 

3.  Saae — Flllag  of  award,  tlaie  of.  as 

fixed  by  arbitration  agrreement,  to  be 
within  thirty  days  after  filing  the  arbitra- 
tion agreement  in  clerk's  olflce.  an  award 
filed  after  that  period  will  be  void,  althongh 
It  was  not  essential  to  the  validity  of  the 
arbitration  agreement  that  It  should  limit 
the  time  of  flllng  the  award,  as  provided 
In  above  section. — Abrams  T.  Brennan,  X 
Cal.  App.  363,  84  Fac.  3S3. 

4.  Geacral  nilc  Is  that  neither  party  can 
revoke  submission  to  arbitration  after 
award  has  been  made;  that  rule  Is  not  In 
any  way  changed  by  provisions  of  above 
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section. — California  Ac'aAemy  of  Sciences 
Fletcher,  99  Cal.  20T,  209,  83  Pao.  866. 

R.    J nrlM diction— How  obtalacd  by  court. 

—By  concurrence  of  several  conditions  set 
forth  In  prior  aectlone,  court  obtains  Juris- 
diction of  subject-matter  and  of  parties  and 
power  over  arbitrators. — Ryan  v.  Dough- 
erty, 30  Cal.  218,  222. 

9.  Same  —  Reqnlaltea  for  conferrliiK'— 
The  cierlt  must  be  authorized.  In  first  place, 
by  stipulation,  to  make  note  In  his  register. 
In  second  place,  he  must  in  fact  make  It 
there— the  mere  authority  without  act  done 
Is  no  more  than  act  done  without  authority 
would  be.  Both  must  concur,  and  In  ab- 
sence of  either  there  is  no  Jurisdiction  over 
subject-matter  or  parties. — Pieratt  v.  Ken- 
nedy, 48  Cal.  S93,  394. 

T.  Hlnlas  •■lalm — Sectioa  not  appHcalde 
to,^ — Title  to  real  property  In  fee,  or  for  life, 
la  expressly  excepted  in  above  section,  and 
decisions  of  California  hold  that  mining 
claim  Is  real  property  and  comes  within 
this  exception. — Spencer  v.  Wlnselman,  42 


Cal.  479.  482.  See  Merritt  T.  Judd,  14  CaU 
59.  61;  Blair  v.  Wallaoe.  21  Cal.  818;  HUffhes 
V.  Devlin,  28  CaL  KOI. 

8.    Revo eati OB— When  may  be  aaadc. — 

stipulation  submitting  matters  In  contro- 
versy to  arbitration,  which  contains  no  pro- 
vision by  which  order  of  court  can  be  made 
upon  it,  and  which  is  not  made  an  order  of 
court,  may  be  revoked  at  any  time  before 
award  Is  made. — SldUnser  v.  Kerkow,  82 
Cal.  42,  46,  22  Pac.  982. 

ft,  tabBdssfon  o(  caaae  to  arbltratlOB — 
Opemtea  a*  dUacoKttenance  of  action  com- 
menced on  matter  In  dispute. — Qunter  v. 
Sanches,  1  Cal.  46.  See  Draghicevtcb  v. 
Vulicevlch,  78  Cal.  878,  880,  18  Pac.  406. 

See,  also,  par.  1.  this  note. 

10>  Time  of  entry  of  JndKmcnt— -Con- 
stmctloa  of'  word  "tberenpon." — Entry  of 
judgment  is  not  required  to  be  made  at  any 
particular  time.  The  word  "thereupon,"  as 
used  in  this  section,  does  not  mean  Imme- 
diately.— California  Academy  of  Sciences  v. 
Fletcher,  99  Cal.  807,  210.  88  Pao.  866. 


§  1284.  POWERS  OF  ARBITRATORS.  Arbitrators  have  power  to  appoint 
a  time  and  place  for  hearing,  to  adjourn  from  time  to  time,  to  administer  oaths 
to  witnesses,  to  hear  the  allegations  and  evidence  of  the  parties  and  to  make  an 
award  thereon. 

History:   Enacted  March  11,  1872,  re^nactment  ol  |  383  Practice  Act 


ABBITRATION— POWERS  OP  ABBITBA- 
TORS. 

1.  Delegation  of  authority. 

2.  Estimate  of  value  of  timber — Choosing  of 

' ' arbitrators ' ' — Nature  of  agreement — 
Appraisement. 

3.  Two  time-honored  rules  in  relation  to  blT- 

bitration. 

4.  Validity  of  an  award. 
See,  ante.  1 1281  and  note. 

1.  Dclecatton  of  nntliorltr. — Statute  does 
not  authorize  two  arbitrators  named  to 
choose  a  third. — Kreiss  v.  Hotaling,  96  Cal. 
617.  621.  31  Pac.  740.  See  Stockton  Com- 
bined Harvester  &  Agricultural  Wks.  v. 
Glen's  Falls  Ins.  Co.,  98  Cal.  687,  667.  88 
Pac.  6SS. 

That  arbitrators  are  not  ycnnlttcd  to  dcle- 
cntc  their  powers,  see  note  60  Am.  St.  Rep. 
114. 

2.  Bstlmate  of  valac  of  timber— Chooainc 
of  •^arbitrators"  —  Natore  of  urccaiCB^ 
ApprnlscMcnt. — A  contract  '  between  the 
parties  to  a  pending  action  with  respect 
to  their  rights  In  growing  and  fallen  timber, 
providing  for  the  choosing  of  "arbitrators" 


to  estimate  the  value  of  the  timber,  and 
stipulating  that  neither  party  should  offer 
any  evidence,  but  that  tbe  arbitrators 
should  go  upon  the  ground  and  make  their 
estimate  from  and  on  examination.  Is  not 
a  contract  for  arbitration  under  the  provi- 
sions of  the  above  and  following  section, 
but  merely  an  agreement  for  the  appoint- 
ment of  appraisers  to  determine  the  value 
of  the  timber,  and  therefore  the  rules  gov- 
erning arbitration  proceedings  are  not  re- 
quired to  be  followed. — Thompson  y.  New- 
man, 36  Cal.  App.  248,  171  Pac.  982. 

8.  Two  time-honored  rales  In  velatloa 
to  arbltratlant  one,  that  courts  will  not  en- 
force an  agreement  to  submit  to  arbitration, 
and  the  other,  that  arbitrators  must  give 
notice  of  their  session  so  as  to  afford  par- 
ties right  to  be  heard. — California  Annual 
Conference  of  U.  B.  Church  v.  Selta,  74  Cal. 
287,  291,  15  Pac.  889. 

4.  Validity  of  an  award  depends  not  only 
upon  the  due  and  proper  appointment  of 
arbitrators,  but  upon  regularity  of  proceed- 
ings, and  if  proceedings  are  had  ex  parte 
and  without  notice  to  parties  of  hearing, 
award  is  Invalid  and  void. — Curtis  v.  Sacra- 
mento. 64  Cal.  102,  104.  28  Pac  108. 


§  1286.   MAJORITT  OF  ARBITRATOBS  MAT  DETERMINE  ANT  QT7ES- 
TION.   THET  MUST  BE  SWORN.   All  the  arbitrators  must  meet  and  act 
together  during  the  investigation;  but  when  met,  a  majority  may  determine 
;  any  question.  Before  acting,  they  must  be  sworn  before  an  officer  authorized 
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to  administer  oaths,  faithfully  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  the  parties  in  relation  to  the  matters  in  controversy  and  to 
make  a  jxat  award  according  to  their  understanding. 

History:   Enacted  March  11,  1872.  re^nactment  of  |  884  Practice  Act 


1.  Told  rakmlMlOB.  —  Where  parties  by 
stipulation,  agree  to  submit  controversy  to 
arbitration,  speolflcaUy  Iffnorlng  ne&rly  all 
of  provisions  of  statutes,  and  repudlatlnif 
any  Intention  of  following  its  requirement. 
It  is  not  statutory  submission,  and  Is  void. 
—KrelBS  V.  HoUllnff,  >6  Cal.  «17,  €21,  SI 
Pttc.  740. 

See,  ante,  |  1281  and  note. 


As  to  award  hj  ■wjoiitr  of  ufettniton, 

see,  ante,  I  lOBS  and  note. 

Same—Wfeea   oad  kow  madCi^ — See  note 

1  Am.  Dec.  200-202. 

As  to  prOTlaloa  that  three  referee*  or 
three  arbitrators  all  mast  meet,  bat  two  of 
them  may  do  any  act  which  mlyht  he  doac 

by  all.  see,  ante,  )  1058  and  note. 


§1286.  AWABD  TO  BE  IN  WRXTING.  WHEN  JUDGMENT  TO  BE 
ENTEBED.  The  award  faust  be  in  writing  signed  by  the  arbitrators  or  a 
majority  of  them  and  delivered  to  the  parties.  When  the  submission  is  made  an 
order  of  the  court  the  award  must  be  filed  with  the  clerk  and  a  note  thereof 
made  in  his  register.  After  the  expiration  of  five  days  from  the  filing  o*  the 
award  upon  the  application  of  a  party  and  on  filing  an  afiSdavit  showing  that 
notice  of  filing  the  award  has  been  served  on  the  adverse  party  or  his  attorney, 
at  least  four  days  prior  to  such  application,  and  that  no  order  staying  the 
entry  of  judgment  has  been  served,  the  award  must  be  entered  by  the  clerk  in 
the  judgment-book,  and  thereupon  has  the  effect  of  a  judgment. 

History:    Enacted  Marcli  11.  1872,  re-enactment  of  |  886  Practice  Act 


AKBITEATION— AWAED— JUIMJMBNT 
ON. 

1.  Agreement  to  submit  to  arlHtration — When 

invalid. 

2.  Award  valid  as  common-law  award. 

3.  Award  most  be  in  writing. 

4.  Decision  by  chance — What  is  not. 

5.  Judgment— Agreement  to  arbitrate  is  itflcHf 

consent  that  judgment  be  entered. 

6.  Same — Entry  of. 

7.  Partnership  matten  in  eontroveny. 

8.  Same  —  To  determine  difference  between 

partners. 

9.  Waiver  of  error. 

See,  ante,  S  12S1  and  note. 

1.  Acvecmeat  to  submit  to  arbitration — 
Whea  Invalid. — Submission  of  controversy, 
as  statutory  submission  to  arbitration.  Is 
void,  and  award  can  not  be  enforced  as 
judgment,  although  It  is  good  as  common- 
law  award  and  basis  of  action,  where  par- 
ties by  such  agreement  Intended  to  Ignore 
nearly  all  of  material  provisions  of  statute 
relating  to  arbitration,  and  expressly  re- 
pudiated any  Intention  of  following  its  re- 
quirements, or  of  availing  themselves  of 
machinery  of  court  to  assist  arbitrators,  or 
to  correct  any  errors  of  latter. — ^Krelss 
Hotaling.  9S  Cal.  617,  621,  31  Pac.  740. 

2.  Award  valid  mm  comaion-law  award,^ — 
If  award  though  not  good  under  statute,  la 
valid  as  common-law  award,  court  may 
properly  deny  motion  to  set  It  aside  where 


effect  of  such  order  as  motion  called  for 
would  be  to  declare  award  invalid  for  any 
purpose. — Krelse  v.  Hotaling,  96  Cal.  617, 
620,  31  Pac.  740.  See  Fink  v.  Fink,  8  Iowa 
313,  316. 

8.  Award  nanat  be  la  wrltlav.  —  When 
arbitrators  make  an  award,  it  must  be  in 
writing,  and  when  submission  Is  made  on 
order  of  court,  award  must  be  filed  with 
clerk,  who  shall  enter  award  In  Judgment- 
book,  and  thereupon  It  becomes  In  effect  a 
Judgment. — Byan  Dougherty.  SO  Cal.  218, 
222. 

4.    DcdBiVB  hy  dMaec  — What  la  mot. — 

Question  presented  as  to  determination  by 
arbitrators  Is  simitar  to  that  of  verdict  of 
Jury,  where  It  is  agreed  that  each  Juror 
shall  set  down  In  flgures  what  shall  be 
amount  of  their  verdict  and  divide  whole 
sum  by  twelve  to  fix  amount,  and  without 
agreeing  to  be  bound  by  it.  then  after- 
wards agreeing  to  determine  same  upon 
consideration  of  evidence.  A  verdict  so 
found  has  been  held  to  be  good,— Simons  v. 
Mills.  80  Cal.  lis,  120.  22  Pac.  t&.  See  Wil- 
son V.  Berryman,  S  Cal.  44,  45. 

B.  Jadsmeat — Agreemeat  to  arbitrate  la 
Itself  eoaseat  that  Jadgmeat  ahall  be  ea- 

lered.  and  it  may  he  entered  by  clerk  like 
Judgment  by  default,  subject,  as  provided 
by  statute,  to  action  of  court.~-Carsley  v. 
Lindsay,  14  Cal.  8»Q,  3»E. 

Same— Entry  of.  —  Where  Judgment 
was  entered  by  cleric  In  less  than  five  days 
after  award  was  filed,  and  without  proof 
of  service  of  notice  of  filing  of  award  upon 
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defendaot  at  Initancs  of  plaintiff  hlmBttlf, 
he  can  not  take  advantase  of  this  fact.  It 
would  be  Kood,  however.  If  defendants  wtah 
to  set  aside  JudBment. — Hoocs  r.  Horae,  81 
Cal.  128,  129. 

7.  Partaerfthlp  matter*  In  eoBtroverarr— 
Where  matters  referring  to  determination 
of  arbitrators  related  to  certain  difference 
which  had  arisen  between  parties,  growing 
out  of  partnership  transactions  in  making 
and  selling  bricks,  articles  of  copartner- 
ship were  made  part  of  submission  and 
were  attached  to  It  as  an  exhibit;  held,  that 
arbitrators  did  not  exceed  their  powers 
under  submission,  which  further  provides 
that  they  "shall  decide  upon  amounts  of 
money  that  each  party  hereto  may  owe  the 
other  hereto  at  date  of  this  submission, 
arising  or  becoming  due  upon  any  of  trans- 
actions, acts,  or  omissions  referred  to  In 
preamble  to  this  submission,  and  having 
found  such  amount  shall  therefrom  arrive 
at  their  award  and  said  award  may  be  en- 


tered as  Judgment,"  eto. — Simons  v.  UlUs, 
80  Cal.  lis,  120,  22  Pac  25. 

8.  Same  —  To  detcralae  difference  bc- 
tweev  partaem  as  to  what  Is  partnership 
property  as  distinguished  from  Individual 
property  of  one  of  partners  la  clearly  part- 
nership matter,  and  falls  within  written 
submission  of  case  providing  for  submis- 
sion of  "partnership  matters  and  accounts," 
and  where,  furthermore,  it  was  necessary 
to  determine  difference  in  order  to  adjust 
such  partnership  accounts. — Fulmore  v.  Uc- 
George,  91  Cah  611,  617,  28  Fac.  92. 

8.  Waiver  of  error. — Action  of  party  In 
taking  judgment  on  an  award,  and  then  re- 
ceiving amount  of  Judgment  In  satisfaction 
waives  any  errors  or  misconduct  on  part 
of  arbitrators,  of  which  be  had  notice  at 
time,  and  he  Is  charged  with  notice  of  alt 
errors  or  misconduct  which  were  known  to 
bis  attorney. — Hooffs  ▼.  Morse,  81  Cat  128. 
129. 


§  1287.  AWABD  MAY  BE  VACATED  IN  CERTAIN  CASES.  The  court, 
on  motion,  may  vacate  the  award  upon  either  of  the  following  grounds,  and 
may  order  a  new  hearing  before  the  same  arbitrators,  or  not,  in  its  discretion : 

1.  That  it  was  procured  by  corruption  or  fraud ; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  committed  gross  error 
in  refusing,  on  cause  shown,  to  postpone  the  hearing,  or  in  refusing  to  hear  per- 
tinent evidence,  or  otherwise  acted  improperly,  in  a  manner  by  which  the 
rights  of  the  party  were  prejudiced ; 

3.  That  the  arbitrators  exceeded  their  powers  in  making  their  award ;  or  that 
they  refused,  or  improperly  omitted,  to  consider  a  part  of  the  matters  sub- 
mitted to  them ;  or  that  the  award  is  indefinite,  or  can  not  be  performed. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  886  Practice  Act. 


ABBITBAT  ION— AW  ABD— VACATION 
OF. 

1.  ConBtmetion — Subdivision  2. 

2.  Same — SnbdiviflUm  8. 

3.  Equitable  principles  govern. 

4.  QroBs  error  must  appear. 

5.  Practice  as  to  stating  ground  of  motion. 

6.  Same — Facta  must  be  stated. 

7.  Time  in  which  appeal  must  be  taken — 

When  dismissed. 

8- 10.  Vacation  of  award — Beview. 
11.  Void  judgment. 
See,  ante,  S  1281  and  note. 

1.  CauMtmetloB— Stsbdlvlatoa  S  of  above 
section  means  that  error  or  misconduct 
complained  of  must  be  of  such  character 
that  rights  of  partjr  complaining  were  prej- 
udiced thereby. — ^Hanson  v.  WUooz,  110 
Cal.  206.  208.  209,  78  Pac  1004. 

2.  Same— SnbdlvlstoB  S  of  above  section 
that  arbitrator  "omitted  to  consider  part  of 
matter  submitted"  refers  to  matters  set 
forth  In  the  acraement  for  submission. — 


Manson  v.  Wilcox,  140  Cal.  206,  208,  73  Pac. 
1004. 

3.  Equitable  principles  govern. — Arbitra- 
tors are  not  bound  to  award  on  principles 
of  dry  law,  but  may  decide  on  principles  of 
eaulty  and  good  conscience,  and  make 
award  ex  kquo  et  bono. — in  matter  of  Con- 
nor, 128  Cal.  279.  282,  60  Pac.  802. 

4.  Oross  error  anst  appear,  —  Awards 
win  not  be  vacated  for  mere  ordinary 
errors,  nor  even  faults  of  Judgrment.  The 
error  must  be  aross. — In  matter  of  Connor, 
128  Cal.  279,  282,  60  Fac.  862. 

As  to  sraand  of  scttlac  oalde  arMtratloa, 

see  note  26  Am.  Rep.  46,  47. 

B.  Fraetlee  to  statlnff  sronnd  of  ms- 
tloB. — Motion  to  dismiss,  which  falls  to 
state  in  motion  ground  that  appeal  was  not 
taken  within  proper  time,  does  not  waive 
error,  for  it  goes  to  Jurisdiction  of  court, 
but  it  Is  better  practice  to  state  ground  In 
motion.— Fairchlld  v.  Daten,  38  Cal.  286,  287. 

5.  Same— Facta  mast  be  stated. — Under 
subdivision  2  misconduct  or  error  must  be 
made  to  appear  by  facts  stated.   Mere  con- 
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clUBlons  are  not  sufficient. — Manson  v,  Wil- 
cox, 140  Cal.  208,  209.  73  Fac.  1004. 

Aa  to  rcfcrcM'  or  eoBimI«aloBen'  reporto 
mm*,  tedtaca,  see,  ante.  SS  <43,  646  and  notes. 

T.  Time  In  which  appeal  mnHt  be  takea— 
When  dlBmlsaed. — An  appeal  from  an  order 
must  be  taken  within  sixty  days  from  time 
order  la  made  and  entered  In  minutes  of 
court,  and  If  not  made  within  that  time  ap- 
peal must  be  dismissed. — Fairchtid  t.  Daten, 
38  Cal.  286,  287. 

A«  to  modlfrlns  or  correctlas  award  on 
mo  tie  a  for  mistake  la  ealcalatloa,  see,  post, 
i  1288  and  note. 

8.  Vacation     of    award  —  Review.  —  An 

award  made  upon  an  unqualified  submission 
can  not  be  impeached  on  tlie  erround  that  it 
is  contrary  to  law,  unless  the  error  appears 
on  its  face  and  causes  substantial  Injustice; 
where,  however,  the  arbitrators  are  re- 
quired, by  the  terms  of  the  submission,  to 
determine  the  rights  of  the  parties  accord- 
ing to  law,  a  plain  mistake  in  their  con- 
struction of  the  law  Is  sutflclent  ground 
upon  which  to  avoid  the  award. — Utah  Con- 
struction Co.  V.  Western  Pac.  R.  Co.,  174 
Cal.  15<,  162  Pac.  631. 

9.  Where  upon  the  submission  of  a  con- 
troversy existing  between  the  plaintiff  and 
the  defendant  with  regard  to  a  claim  of  the 
former  that  the  latter  was  Indebted  to  it  in 
a  certain  sum  on  account  of  the  construc- 
tion by  the  plaintlft  of  the  defendant's  rail- 
road, and  the  claim  of  the  defendant  that 
such  indebtedness  had  been  discharged  by 
the  execution  and  delivery  of  certain  checks, 
it  is  provided  that  If  the  arbitrator  should 


And  that  the  defendant  did  not  dlscharse 
the  debt  by  the  checks  in  question  he  should 
determine  whether  "in  equity  and  fairness." 
upon  all  the  circumstances.  It  should  be  re- 
quired to  pay  interest  on  the  debt,  and 
that  the  arbitrator  should  "make  his  Judg- 
ment and  award  according  to  the  legal 
right  of  the  parties,  except  as  to  the  matter 
of  interest,  which  shall,  aa  hereinafter  pro- 
vided, be  determined  in  accordance  with 
equity  and  fairness  under  all  the  circum- 
stances of  the  case,"  a  mistake  in  the  con- 
clusion of  law  upon  the  findings,  or  a  finding 
against  uncontradicted  evidence,  as  re- 
ported and  attached  to  the  award,  is  to  be 
considered  as  a  mistake  appearing  on  the 
face  of  the  award,  and  good  ground  for 
vacating  it.  If  ^t  affects  the  substantial 
rights  of  the  plaintiff  on  the  merits  of  Its 
case,  but  the  weight  of  the  evidence  can  not 
be  considered.  —  Utah  Construction  Co.  v. 
Western  Pac.  R.  Co.,  174  CaL  1S«,  162  Pac. 

esi. 

10.  In  arbitration  proceedings  the  provi- 
sions of  above  section  relating  to  auch  pro- 
ceedings do  not  authorize  a  separate  appeal 
from  the  Judgment  entered  upon  the  award, 
but  allow  appeals  only  from  the  decision 
on  the  motions  to  vacate  or  modify  the 
award,  as  provided  for  in  above  section  and 
section  1288,  post. — Utah  Construction  Co. 
V.  Western  Pac.  R.  Co.,  174  Cat  156,  162 
Pao.  631. 

11.  Void  Jadsmeat. — A  Judgment  entered 
by  clerk,  not  supported  by  valid  statutory 
agreement  of  submlBSlon,  is  absolutely  void, 
and  should  be  set  aside  by  court  with  or 
without  motion. — ^Kreias  t.  Hotaltnv,  96  Cal. 
617,  622.  81  Pao.  740. 


§1288.  GOUKT  HAT,  ON  MOTION,  M0DIF7  OB  CORRECT  THE 
AWARD.  The  court  may,  on  motion,  modify  or  correct  the  award,  where  it 
appears : 

1.  That  there  was  a  miscalculation  in  figures  upon  which  it  was  made,  or  that 
there  is  a  mistake  in  the  description  of  some  person  or  property  therein ; 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted,  which  part  can 
be  separated  from  other  parts,  and  does  not  affect  the  decision  on  the  matters 

submitted ; 

3.  When  the  award,  though  imperfect  in  form,  could  have  been  amended  if 
it  had  been  a  verdict,  or  the  imperfection  disregarded. 

Hlatory:    Enacted  March  11.  1872,  re-enactment  of  |  887  Practice  Act 

ABBITKATION— AWABD— MODIFTINQ. 

1.  Common-law  rule. 

2.  Findings  not  required. 
See.  ante,  !  1281  and  note. 
1.    Common-law  rale. — In  this  atate  rule 

of  common  law  that  atatutes  In  derogation 
thereof  are  to  be  atrlctly  construed  has 
been  abrogated  by  code,  and  it  is  sufficient 

27M 


if  there  Is  substantial  compliance  with  re- 
quirements of  statute. — Kreiss  v.  Hotallns. 
96  Cal.  617,  620,  31  Pac.  740. 

3.  Findings  not  reqaired.  —  Arbitrators 
are  not  required  to  find  facts,  nor  give  rea- 
sons for  their  award. — In  matter  of  Connor. 
128  Cal.  279,  281,  60  Pac.  862.  See  Muldrow 
V.  Norris,  2  Cal.  74,  77,  66  Am.  Dec  313; 
Tyson      Wells,  2  Cal.  128,  ISl. 
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§  1289.  DECISION,  ON  MOTION,  SUBJECT  TO  APPEAL,  BUT  NOT  THE 
JUDGMENT  ENTERED  BEFORE  MOTION.   The  decision  upon  the  motion 

is  subject  to  appeal  in  the  same  manner  as  an  order  which  is  subject  to  appeal 
in  a  civil  action ;  but  the  judgment  entered  before  a  motion  made  can  not  be 
subject  to  appeal. 

History:   Ehiacted  March  11,  1872,  re-enactment  of  SS88  Practice  Act 


ARBITRATION— DECISION— MOTION. 

1.  Appeal— From  wh&t  ma^  be  taken. 

2.  CoDstruction — Proceeding  is  a  apedal  one. 

3.  Jurisdietioa — Wben  aot  obtained. 
See,  ante,  S  1281  and  note. 

1.  Appeal— FroH  what  aiaT  be  taken. — 
There  Is  no  appeal  from  judgment  entered 
on  an  award  betore  decision  of  motion  to 
vacate  or  modify  it;  appeal  muat  be  from 
dedefon  oq  said  motion^ — In  matter  of  Con- 
nor, 128  CaL  879,  881,  60  Pac.  868. 


a.  Coaetrnctlon — Proeecdlay  tm  m  apeclal 
oac,  and  statutory  provisions  must  b«r  sub- 
stantially compiled  with,  or  Judgment  will 
not  be  valid. — Falrchlld  v.  Doten,  48  Cal. 
12fi,  128. 

a.  Jnrladletlon — Wben   not  obtained. — If 

It  clearly  appear  that  parties  meant  merely 
that  award  and  not  submission  should  be 
made  rule  of  court,  or  that  Judgment  should 
be  entered  upon  award,  court  has  no  Jurls- 
dlcUon^Falrchlld  v.  Doten,  48  Cal.  126,  129. 


§  1290.  IF  SUBMISSION  BE  REVOKED  AND  AN  ACTION  BROUGHT, 
WHAT  TO  BE  BEOOVERED.  If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brought  theref  or»  tiie  amount  to  be  recovered  can  only  be  the  costs 
and  damages  sustained  in  preparing  for  and  attending  the  arbitration. 

History:   Enacted  Marcb  11.  1872,  re-enactment  of  I  889  Practice  Act. 

Bee,  ante,  i  1281  and  notef 
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